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IMPORTANT 


For later Cases, Developments, and Changes in the Law see Annotations, same title and 
section number. 
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to completion, and whose creative genius evolved the plan of 
Corpus Juris, these volumes are dedicated. 
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Judge, Court of First Instance, Philippines, 1904-1914; Judge, United States Court for China, 1914-1924; Chief 
Attorney, U. S. Department of Justice, 1925- ; detailed for survey of Cuban Laws, 1926; Professor of Law, 
University of Nebraska, 1900-1903; Professorial Tecturer in Law, University of the Philippines, 1910- @ 
Member faculty, Comparative Law School of China, 1915- A Professor of Civil and Comparative Law, Na- 
tional University, Washington, D. C., 1925- ; Vice-Chairman, Comparative Law Bureau, American Bar 
Association, 1919- - Author “Philippine Practice’ (1907); ‘“‘The People’s Law” (The Macmillan Co., 1909); 
“The Bvolution of. the Roman. Law’ ..(2d. ed., 1923): “Alevosia” 2_C.,.J. 1030; “‘Arrendamiento” 5 GC. J. 375 
Anton. (Crim.) b.)) 6 CI 86s “Bastardo” 7 C. J: 934; “Beneficio de Inventario” (ae, Os os Bo a 
Ween Joe 1054 Bona, Paraphernalia” SECs rel E45. “Cadena” 9 C, J. 1115: “Calumnia” 9 C. J. 1119; “Censo” 
een a 67: “Coder ~ 11 1 Crd) 940 “Codicillii” 1 Cy Dees; “Cohecho” UL iG. Jee 9535 “Collatio ‘Bonorum” 
11 Cc. J. 962; “Commodatum” 12 C. J. 151; “Compensatio” 12 C. J. 224; “Confusio” 12 €. J. 488; “Contratos” 
tow ud. sek Culpa VAGiC. Jaca 933 “Damnum’ WieGd wea a Pons “Derecho” US sEL Fe, 735; “Desacato” 18 Cc. J. 789: 
“Desheredacion’” 18 C. J.. 9693) *“Divortiumi’ 19°C. J. 379% “Heres” 29 C. Ji 202; “Modern Civil Law” 40 CG. J. 
and other civil law titles in this work as well as many other articles in this and other legal encyclopedias. 
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Set-Off and Counterclaim 

Sheriffs and Constables 

Shipping 

Signatures 

Slaves 

Sodomy 

Specific Performance 
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Albany Law Journal 

Alcott & Napier (Eng.) 

Alcock’s Registry Cases (Eng.) 

Aleyn (Eng.) 

Alison’s Practice (Sc.) 

Allen (Mass.) 

Alberta Law 

American Law Reports 

American Bankruptcy (U. S.) 
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vwCan.S.C. 
Car.li.&A, 
‘Carter 
‘Carth. : 
‘Cartwr.Cas. 
iCary 
'Cas.t.Hardw, 
Cas.t.Holt 
Cas.t. King 
Cas.t.Talb. 
C.B. 


C.B.N.S. 


CICUAL 
Centr.L.J. 
£1891] Ch. 
‘Chandl. 


»Chest.Co, 
Chit. 

‘Choyce Cas.Ch. 
‘Ch.Rep. 
Ch.Sent. 
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sCoff. Prob. io": 
Coke ’ 
‘Col.Cas, 

Col. &C.Cas, 
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Buller’s Nisi Prius (Eng.) 
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Burrows (Eng.) 

Burrows’ Settlement Cas. (Eng.) 
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Cababe & Ellis (EHng.) 

Caines (N. Y.) 

Caines’ Cases (N. Y.) 

California 1 

California Appellate Court 

Caldecott (Eng.) 

Call (Va.) 

Calthrop (Eng.) 

California Unreported Cases 

Cameron’s Cases (Can.) 

Campbell (ng.) 

Canal Zone Supreme Court 
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Canadian Criminal Cases 

Canadian Exchequer 

Canada Law Journal 

Canada Law Journal New Series 
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Canada Supreme Court 
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Collyer (Eng.) 
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Coltman (Eng.) jaa 
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Comyns (Eng.) 
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999-58 12 | 1010-34 41 | 1018-95 39 | 1028-68 76 et seq. | 1048-27 114 
999-61 18 | 1010-35 41 | 1018-96 40 | 1028-69 76 | 1041-60 “ . 1049-28 114 
1000-62 13 | 1010-36 41 | 1018-1 43 | 1028-70 7 | 1041-61 as ‘ 1049-29 114 
1000-66 18 | 1010-37 41 | 1019- 2 52 | 1028-71 94 | 1041-62 ss “ 1049-30 114 
1001-67 18 | 1010-38 41 | 1019-3 51 | 1028-74 94 |1041-63 “ gu 1049-31 114 
1001-68 18 | 1010-39 41 | 1019- 4 51 | 1028-76 71 | 1041-54 as x 1049-32 114 


X1X 


40 Cye 

Page Note 
1049-33. 
1049-34 
1049-35 
1049-36 
1049-37 
1049-46 
1050-41 
1050-42 
1050-43 
1050-44 
1050-45 
1050-46 
1050-47 
1050 -49 
1050-50 
1050-51 
1051-53 
1051-54 
1051-56 
1051-57 
1051-58 
1051-59 
1051-60 
1051-61 
1051-62. 
1051-63 
1052-64 
1052-65 
1052-67 
1052-68 
1052-69 
1052-72 
1052-73 
1052-74 
1053-75 | 
1053-76 
1053-78 
1053-79 
1053-80 
1053-82 
1053-83 
1053-85 
1054 86 
1054-87 
1055-88 
1056-92 
1056-93 
19457 95 
1057-96 
1057-97 
1057-98 
1057-99 
1057- 1 
1057- 3 
1058- 4 
1058- 5 
1058- 6 
1058- 7 
1058- 8 
1058- 9 
10° 8-10 
1059-11 
1059-12 
1059-13 
1059-14 
109-15 
1059-16 
1059-17 
1060-18 
1060-19 
1060-21 
1060-22 
1060-23 
1060-25 
1060-26 
1060-27 
1050-28 
1061-29 
1061-30 
1061-33 
1062-34 
1062-35 
1062-36 
1062-37 
1062-38 
1062-39 
1062-40 
1062-41 
1062-42 
1662-43 
1062-44 
1062-45 
1062-46 


138, 


(Sai 
68&£69 C.J. 
Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


WILLS—Continued 


Sy Vi =e Ve - Ss Verse | 5$ Sy a | oon 
40 Cye '68&69 0.3.| 46Cye G68&69 C.J.| 46 Cye G68&69CJ.| 40Cye 68&69CI.| 40Cye 68&69 C.J. 
Page Note Sec. | Page Note Sec. | Page Note Sec. | Page Note Sec. | Pare Note See. 
1063-47 144 | 1077-68 252 | 1090-80 241 | 1103-1 288 | 1116-5 337 
1063-49 145 | 1077-69 252 | 1090-81 241 | 1103- 2 288 | 1116- 6 337 
1063-50 145 | 1077-70 252 | 1090-82 241 | 1104-3 289 | 1116-7 337 
1083-51 145 | 1077-72 225 | 1091-84 241 | 1104 4 289 | 1116- 8 337 
1063-52 145 | 1077-73 225° | 1091-87 241 | 1104-5 286 | 1116- 9 338 
1063-54 187 | 1038-74 225 | 1091-88 241 | 1104 6 286 | 1116-10 338 
1034-55 187 | 1078-75 225 | 1091-89 243 | 1104 7 291 | 1116-11 338 
1064-56 187 | 1078-76 225 | 1091-90 243 | 1104- 8 291 | 1116-12 337 
1064-58 188 | 1078-7 230 | 1091-98 245 | 1104 9 291 | 1116-13 340 
1064 59 187 | 1078-79 23 1091-94 245 | 1104-10 291 | 1116-14 340 
1065-60 187 | 1078-81 232 | 1091-95 245 | 1104-11 282 | 1116-15 340 
1065-62 187 |} 1079-82 232 | 1091-96 245 | 1105-12 294 | 1117-17 342 
1065-84 188 | 1079-83 232 | 1091-98 259 | 1105-13 294 | 1117-18 343 
1065-66 187 | 1079-84 232 | 1092-99 259 | 1105-14 295° | 1117-19 343 
1065 67 187 | 1079-85 232 | 1092-1 259 | 1105-15 296 | 1117-20 347 
1065-68 Adopt. Ch. | 1079-88 231 | 1092-2 259 | 1105-16 296 | 1117-21 345 
$21 | 1079-89 231 | 1092- 4 260 | 1105-17 296 | 1117-22 345 
1055-69 238 | 1080-90 231 | 1092-5 261 | 1106-18 298, 299 | 1118-23 345 
1065-71 201 | 1080-93 254 | 1092- 6 261 | 1106-19 298, 299 | 1119-24 346 
1065-73 189 | 1081-95 254 | 1092-7 261 | 1106-20 302 | 1119 25 346 
1066-74 189 | 1081-96 254 | 1092-8 261 | 1106-21 ~ 302 | 1119-26 349 
1036-75 191 | 1081-97 254 | 1092-9 262 | 1106-22 302 | 1119-27 349 
1036-76 190 | 1081-98 254 | 1092-10 262 | 1105+23 298 | 1119-29 351 
1067-77 190 | 1081-99 254 | 1092-12 263 | 1106-24 299 | 1119-30 352 
1067-78 192 | 1081-1 254 - | 1093-14 264 | 1107-25 304 | 1119-31 352 
1057-80 192 | 1081- 2 448 | 1093-15 284 | 1107-26 300 | 1119-32 352 
1067-81 192 -} 1081- 3 254 | 1093-17 2 1107-27 295 | 1120-34 348 
1067-22 192 | 1082- 4 254 | 1093-19 266 | 1107-28 295. | 1120-35 853 
1067-83 192 | 1082-5 254 | 1093-20 266 | 1107-29 282 | 1120-36 341 
1087-84, 193 | 1082-6 254 | 1093-21 263 | 1107 30 232 | 1120 37 355 > 
1067 85 208 | 1082- 7 254 | 1094-23 267 | 1107-31 282 | 1120-38 355 
1067-86 201 | 1082- 8 254 | 1094-24 267 | 1107-32 292 | 1120-39 355 
1068-87 196 | 1082- 9 254 | 1094-25 267 | 1107-33 292 | 1120-41 355 
1068-88 194 | 1082-10 255 | 1094 26 268 | 1108-35 314 | 1121-42 362 
1068-29 206 | 1082-11 253 | 1095-27 268 | 1108 36 314 | 1121-43 356 
1038 90 206 | 1082-12 256 | 1095-28 268 | 1108-37 315 | 1121-44 356 
1058-91 206 | 1082-13 256 | 1095-29 268 | 1108-38 316 | 1121-45 365 
1068-92 206 | 1083-14 564 | 1095-30 268 | 1108-39 316 | 1121-46 365 
1068-93 206 | 1088-15 573 | 1095-31 268 | 1108-41 317 | 1121-47 365 
1063-9 194 | 1083-16 256 | 1095-32 269 | 1109-43 317 | 1121-48 357 
10°8 96 197 | 1083-17 256 | 1096-33 269 | 1109-45 318 | 1122-49 360 
1068-97 197 | 1084-19 256 | 1096-34 269 | 1109-46 318 | 1122-52 362 
1068-99 197 | 1084-20 257 | 1095-35 269 | 1110-47 318 | 1122-53 362 
1068-1 197 | 1084-21 257 | 1095-86 268 | 1110-48 321 | 1122-54 362 
1088-2 197 | 1084-22 257 | 1095-37 273 | 1110-49 321 | 1122-55 362 
1088- 8 197 | 1084-23 257 | 1096-38 523 | 1110-50 319 | 1122-56 358 
1069- 4 204 | 1084-24 257 | 1096-40 270 | 1110-51 319 | 1123-58 366 
1069- 5 204 | 1084-25 257 | 1096-41 270 | 1110-52 320 | 1122-59 365 
1069- 6 297 | 1084-26 257 | 1096 42 270 | 1110-53 316 | 1123-61 368 
106)- 7 204 | 1084-27 259 | 1096-43 270 | 1111-54 822 | 1123 62 368 
1039- 8 904 | 1084-29 234 | 1096-44 270 | 1111-56 323 | 1124-63 369 
1069- 9 208 | 1084-30 234 | 1096-45 271 | 1111-57 323 | 1124-64 369 
10€9-10 208 |} 1084-31 234 | 1097-46 271 ~+| 1111-58 323 | 1124-67 377 
1070-11 215 | 1084-32 234 | 1097-48 272 | 1111-59 323 | 1195-68 375 
1070-12 20g | 1084-33 234 | 1097-52 272 «=| 1111-60 324 | 1125-70 378 
1070-13 215 | 1085-34 234 | 1097-53 272 | 1111-61 324 | 1125-72 392 
1070-16 216 | 1085-35 234 | 1097-54 272 | 1112-62 824 | 1125-74 392 
1070-18 215 | 1085-36 234 | 1097-55 272 | 1112-63 324 | 1126-76 392 
1071-20 207 | 1085-37 234 | 1097-57 273 | 1112 64 325 | 1126-77 392 
1971-21 207 | 1085-38 234 | 1098-58 273 | 1112-66 325 | 1126-78 314 
1071-22 217 | 1085-39 271 | 1098-59 273 | 1112-67 325 | 1126-79 314 
1071-23 217 | 10°5-40 271 | 1098-60 3 | 1112-68 325 | 1128-80 314 
1071-24 217 | 1085 41 271 | 1098-64 oso | 1113-69 325 | 1126-81 379 
1071-25 208 | 108542 235 | 1098-66 279 | 1113-70 331 | 1127-82 385 
1072-26 218 | 1085-43 235 | 1099-67 279 | 1113-71 331 | 1127-85 383 
1072-28 219 | 1085-44 235 | 1099-68 sq9 | 1113-72 326 | 1127 86 392 
1072-29 229 | 1085-45 235 | 1099-69 309 | 1113-73 326 | 1127-87 384 
1072-30 212, 220 | 1(85-46 235 | 1099-71 394 | 1113-74 326 | 1127-93 298 
1072-31 213, 220 | 108547 235 | 1099-73 97g | 1113-75 326 | 1128-94 293 
1072-32 220 | 1086-48 235 | 1100-74 27g | 1114-76 326 | 1128-95 389 
1073 34 213 | 1086-49 235 | 1100-75 27g | 1114-77 326 | 1128 96 390 
1073-35 188 | 1083-50 235 | 1100-76 97g | 1114-78 328 | 1128-97 390 
1073-39 222 | 1087 51 235 | 1100-77 226 | 1114-79 328 | 1129-99 393 
1073-40 215 | 1087-52 235 | 1100-78 751 | 1114-80 329 | 1129 3 396 
1073-41 215 | 1088-54 235 | 1100-79 26 «| 1114-81 330 | 1129- 4 400 
1073-42 215 | 1088-55 235 | 1100-80 227 | 1114-82 330 | 112% 5 393 
1073-45 223 | 1088-56 235 | 1100-81 227 | 1114-83 332 | 1129-6 396 
1074-46 223 | 1088 57 235 | 1100-82 23 | 1114 84 380) | 1129= 7 402 
1074-47 223 | 1088-58 235 | 1100 83 308 | 1114-85 332 | 112% 8 43 
1074-48 293 | 1088-62 237 | 1101-84 308 | 1114-86 333 | 1130- 9 404 
1074-50 223 | 1088-63 237 || 1101-85 308 | 1115-87 333 | 1130-10 399 
1074-52 294 | 1088-64 237 | 1101-86 228 | 1115-88 333 | 1120-11 399 
1074-53 224 | 1088 66 238 | 1101-87 228 | 1115-89 335 | 1130-12 405 
1074-54 224 | 1089-67 238 | 1101-88 228 | 1115-90 325. | 1130-13 395 
1074-55 224 | 1089-68 238 | 1101-89 229° | 1115-91 335 | 1130-14 406 
1074 57 251 | 1089-69 238 | 1101-90 229 | 1115-92 335 | 1120-15 406 
1075-58 251 | 1089-70 238 | 1101-92 280 | 1115-93 335 | 1130-16 406 
1076-59 251 | 1089-71 228 | 1102-93 293 | 1115 98 32 1130-18 402. 
1075-60 251 | 1089-73 239 ,| 1102 94 293 | 1115-99 336 | 1130-19 402 
1076-63 251 | 1090-74 243 | 1102-95 293 | 1115-1 337 | 1131-20 400. 
1076 65 252 | 199-76 240 || 1102-96 285 | 1115- 2 337 | 1131-21 402° 
1076-66 222 | 1090-77 240 | 1103-97 2°5 | 1115-3 337 | 1131-22 403 
1077-67 252 | 1090-78 241 | 1103-98 285 | 1115-4 337 | 1131-23 408 


40Cye 68&69 C.J. 
Page Note © See. 
1121-24 403 
1131-25 403 
1131-26 403 
1131-27 403 
1131-28 404 
1131-29 404 
1131-30 404 
1131-32 - 397 
1121-33 397 
1131-34 398 
1132-35 405 
"1132-36 405 
1132-37 405 
1132-38 405 
1132-41 405 
* 1132-42 407 
1132-43, 407 
1132-45 408 
1132-46 408 
1132-47 408 

1132-49 410 
1133-52 410 
1183-53 410 
1133-54 410 
1133-56 410 

» 1183-57 410 
1133-58 410 
1133-59 411 
1134-60 411 
1134-61 430 
1184-62 412 
1134-53 412 
1135-64 412 
1135-65 416 
1135-66 416 
1135-67: 414 
1126-69 415 
1136-70 98 
1136-71 415 
1136-72 415 
1136-73 415 
1136-74 415 
1136-78 417 
1137-79 47 
1137-80 418 
1137-81 418 
1137-83 418 
1137-84 418 
1128-85 418 
1138 86 418 
1138-87 418 
1128-88 418 
1138-89 418 
1138-S0 418 
1128 91 420 
1188-93 — 420 
1138-95 419 
1138-96 419 
1138-97 419 
1138 -99 421 
1139- 1 421 
1139- 2 413 
1139- 3 422 
1139- 4 422 
1189- 5 422 
1139- 6 422 
1139- 7 422 
1139- 9 422 
1139-10 423 
1139-11 423 
1135-12 425 
1140-13 424 
1140-14 424 
1140-15 424 
1149-16 424 
1140-17 429 
1140-18 424 
1140-19 424 
1141-20 424 
1141-21 424 
1141-22 424 
1141-23 424 
1141-24 425 
1441-25 425 
1141-26 425 
1142-27 425 
1142-28 425 
1142-29 425, 
1142-30 425 
1142-31 425 
1142-32 426 
1142-35 432 
1142-36 433 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cyc 
Page Note 
1142-37 
1143-38 
1148-3 
1143-40 
1143-41 
1143-42 
1143-43 
1143-44 
1143-45 
1143-46 
1143-47 
1143-50 
1144-51 
1144-52 
1144-53 
1145-54 
1145-55 
1146-57 
1146-58 
1146-61 
1147-62 
1147-63 
1147-64 
1148-65 
1148-66 
1148-67 
1148 68 
1148-69 
1148-70 
1148-71 
1148-73 
1148-76 
1149-77 
1149-78 
1149-79 
1149-80 
1145 84 
1149-85. 
1149-86 
1149-88 
1150-90 
1150-91 
1150-92 
1151-94 
1151-95. 
1151-96 
1151-97 
1151-98 
1151-99 
1151- 1 
1151- 2 
1151- 3 
1151-— 4 
115i- 5 
1151- 6 
1151- 7 
1151- 8 
1152- 9 
1152-10 
1152-11 
1152-12 
1152-13 
1353-14 
1153-15 
1153-16 
1153-17 
1153-18 
1153-19 
1153+20 
1153-21 
1153-22 
1154-24 
1154-25 
1154-26 
1154-27 
1154-28 
1155-29 


115-30 


1155-31 
1155-39 
1156-40 
1156-41 
1156-43 
1157-44 
1157-45 
1157-46 
1158 -47 
1168-48 
1158-49 
1159-50 
1159-51 
1159 52 
1160-53 


aS 
68&69 €.5. 
Sec. 


433 
434 
434 
434 
434 


WILLS— Continued 


(SS 
40 Cye 68&69 C.J. 
Page Note | Sec. 
1160-55 459 
1160-56 460 
1160-57 450 
1161-59 460 
1161-60 461 
1161-61 462 
1161-62 463 
1161-63 463 
1162-64 463 
1162-65. 463 
1162-66 463 
1162-67 464 
1162 68 464 
1163-69 464 
1163-70 464 
1163-71 464 
1163-72 464 
1163-73 454 
1163-74 464 
1163-75 464 
1163-76 464 
1164-77 464 
1164-78 477 
1164-79 477 
1164-80 477 
1164-81 477 
1164-82 A477 
1164-83 465 
1165-85 465 
1165-86 465 
1165-87 465: 
1165-88 466 
1166 89 472 
1167-90 465 
1167-91 469 
1167-92 469 
1167-93 466 
1167-94 470 
1168-95 466 
1168-96 466 
1168-97 465 
1168-98 466 
1168-99 473 
1168- 1 473 
1168— 2 473 
1168- 3 473 
1168- 4 473 
1168- 5 476 
1168 6 476 
1168- 7 466 
1168- 8 465 
1168- 9 466 
1168-10 475 
1168-11 466 
1169-12 468 
1169-13 A467 
1169-14 467 
1169-15 467 
1169-16 467 
1169-17 467 
1169-18 467 
1169-19 A467 
1169-20 467 
1169-21 A467 
1169-22 467 
1170-23 487 
1170-24 467 
1170-25 467 
1170-26 474 
1170-27 47. 
1170-28 474 
1170-29 474 
1170-30 474 
1170-31 474 
1170-32 469 
1170-33 469 
1170-34 469 
1171-35 469 
1171-37 469 
1171-38 466 
1171-39 479 
1171-40 479 
1171-41 479 
1171-42 479 
4171-44 486 
1171-45 486 
1171-46 486 
1171-47 485 
1172-48 485 
1172-49 485 
1172-50 4°5, 
1172-51 484 
1172-52 484 


= 


limes VO —* 
40 Cye 68&69 C.J 
See. 


Page Note 
1172-53 
1172-54 
1172-65 
1172-56 
1173-57 
1173-58 
1173-59 
1173-60 
1173-61 
1173-62 
j174-63 
1174-64 
1174-65 
1174-66 
1174-67 
1175-68 
1175-69 
1175-70 
1176-71 
1176-72 
1177-73 
Li77-T4 
1177-75 
1177-76 
1177-77 
1177-79 
1178-80 
1178 381 
1178-82 
1178-83 
1178-84 
1178-85 
1178 8&6 
1178-87 
1179-90 
1179-91 
1179-93 
1179 -94 
1180-95 
1180-96 
1180-97 
1181-98 
1181-99 
1181- 1 
1181- 2 
1181- 3 
1181- 4 
1181- 5 
1182- 6 
1182- 7 


*} 1182- 8 


1182- 9 
1183-10 
1183-11 
1184-12 
1184-13 
1184-14 
1184-15 
1185-16 
1185-17 
1185-18 
1185-19 
1185-20 
1186-22 
1185-23 
1186-24 
1186-25 
1187-27 
1187-28 
1187-29 
1183-30 
1188-31 
1185-32 
1189-33 
1189-34 
1189-35 
1190-37 
1190-38 
1190-39 
1190-40 
1191-41 
1191-42 
1191-43 
1192-44 


| 1192-45 


1192-46 
1192-47 
1193-48 
1193-50 
1193-51 
1192-52 
1193 54 
1193-55 


525, 


483 
488 
487 
489 
489 
485 
499 
490 
491 
491 
491 
492 
492 
492 
492 
494 
494 
494 
494 
494 
494 
491 
495 
495 
496 
497 
497 
497 
497 


SF 
40 Cye 68&69CJ.| 40 Cye 
Page Note « Sec. | Page Note 
1193-56 510 | 1210-64 . 
1198-57 510 |: 1210-65 
1194-58 510 1210-66 
1194 59 510 | 1210-67 
1194-60 518 | 1210-68 
1194-61 518 | 1210-69 
| 1194-62 5'S | 1210+70 
1195+$3 518 | 1210-71 
1195 64 519 1210-73 
1195+65 519 | 1211-74 
1195+65 519 | 1211-75 
1195-68 507 1211-76 
1195-69 507 1211-77 
1195-70 520 |: 1211-78 
1195-71 521 | 1211-79 
1195-72 521 1211-89 
1193-73 521 1212-82 
1196-76 621 1212-83 
1196-77 522 1212.85 
1196-78 522 | 1212-86 
1195-79 522 1213-87 
1193-80 523 |. 1213-88 
1196-81 523 |, 1213-89 
1196 82 525 1213 92 
1196-83 Bop. |r1Zis-93. | 
1197-94 526 1213-54 ; 
1197-85 527 | 1214-95 
1197-86 529 1214-96 
1197-87 529 | 1214:97 
1197-88 529 1214-98 
, 1197-89 529 |, 1214-99 
1197-90 529 | 1214-1 
1197-91 530 1215- 2 
1197-92 520 «| 1215- 3 
1197-93 530 | 1215- 4 
1198-94 53 1215+ 5 
119°-95 530 1215- 6 
1198-96 580 |: 1215- 7 
1192-97 531 |:1215> 8 
1198-99 532 | 1216-10 
1199- 1 632 | 1216-11 
1199- 2 532 |, 1216-12 
1199- 5 592 |: 1216-13 
1199- 6 &32 1216 -14 
1159- 7 532 | 1216-16 
1199- 8 522 |: 1217-17 
1195-10 532 |,1217+19 
1199-11 532 |{ 1217-20 
1199-12 532 |, 1217921 
1200-13 522 |: 1217322 
1200-14 533 | 1217-23 
1200-15 534 |:1218-24 
1200-16 534 |.1218-25 
1200-17 634 |!1218 26 
1200-18 535. | 1218-27 
1201-19 535 || 1218-28 
1201-20 535 1'1219-29 
1201-21, « 686 1)1219-30 
1202-22 587. |}1219.31 
1202-23 537 | 1219-32 
1203-24 53 1219-33 
1203-25 538 |, 1219-34 
1203-26 539 | |1220+35 
1204-27 539 1/1220 -36 
1204-28 539 |!1220-37 
1204-30 540 1220-3 
1205-33 541 | 1220-39 
1205-35 542 |'1220-40 
1205-36 542 |/1220-41 
1295-37 543 |.1221-42 
1205-38 543 |'1221-44 
1207-39 643° |:1221-45 
1207-40 543 | 1222-46 
1207-41 544 | 1222-47 
1207-42 543 1223-48 
1207-43 543 | 1223-49 
1208-44 552 1223-52 
1208-45 552 | 1223-53 
1208-46 552 1223-54 
1208-47 552 | 1223456 
1208-48 552 | /12238-58 
1208 50 546 | 1224-59 
1208-51 546 1224-60 
1208-52 546 | 1224-61 
1208-53 546 | 1224-62 
1208-54 546 | 1225-63 
1208-55 546 | 1225-64 
1209-56 547 | 1225-65 
1209-57 547 | 1225-66 
1209-58 BAT =| 1225-67 
1209-60 645 | 1295-69 
1209 61 645 | 1226-70 
1210-63 550 | 1226-71 


68&69 C.5. 


Sec. 


40 Cye 
Page Note 
1226-72 
1226-73 
1226-74 
1226-75 
1228-76 
1226-77 
1226-79 
1227-81 
1227-82 
1227-83 
1227 84 
1227-85 
1228-87 
1228-88 
1228-90 
1228-91 
1228-92 


1228-93 - 


1228-96 
1228-97 
1228 98 
1223-99 
1228- 1 
1229- 2 
1229- 3 
1229- & 
1229- 6 
1229- 8 
1229- 9 
1230-10 
1230-11 
1230-13 
1230-14 
1230-15 
1230-16 
1220-17 
1231-18 
1231-19 
1231-20 
1231-21 
1231-23 
1232-24 
1232-25 
1233-28 
1233-29 
1233-31 
1233-32 
1233-33 
1233-34 
1234-35 
1234-36 
1234-37 
1234-38 
1234-39 
1234-40 
1234-41 
1234-43 
1234-44 
1234-45 
1234-46 
1234-47 
1234-48 
1235-49 
1235-50 
1235-51 
1235-52 
1235-53 
1235-54 
1235-55 
1235-56 
1235 57 
1235-58 
1235-59 
1235-60 


——*— 
68&69 CJ. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 
Page Note 
1238-89 
1239-90 
1239 -92 
1240-99 
1240- 1 
1240- 2 
1240- 3 
1240- 5 
1240~ 6 
1240- 7 
1240- 8 
1246-10 
1241-11 
1241-12 
1241-13 
1241-14 
1241-15 
1241-16 
1241-17 
1241-18 
1241-19 
1241-20 
1241-21 
1241-22 
1242-25 
1242-26 
1243-27 
1243-28 
1243-29 
1243-30 
1243-31 
1243-32 
1243-33 
1244-34 
1244-35 
1244-36 
1244-37 
1244-38 
1244-39 
1244-40 
1244-41 
1244-42 
1244-43 
1244-44 
1244-45 
1244-46 
1245-52 
1245-56 
1246-57 
1246-58 
1246-59 
1246-60 
1246-61 
1246-62 
1246-63 
1247-64 
1247-65 
1247-67 
1248-68 
1248-69 
1248-71 
1248-72 
1248-73 
1249-74 
1249-76 
1249-77 
1249-78 
1249-79 
1249-80 
1249-81 
1249-82 
1250-84. 
1250-89 
1251-90 
1251-92 
1251-93 
1251-94 
1251-95 
1252-96 
1252-97 
1253-98 
1253-99 
1253- 1 
1253- 2 
1253- 3 
1254— 4 
1254- 5 
1254- 6 
1254- 7 
1255- 8 

55- 9 
1255-10 
1255-12 


(ae 
68&69 C.J. 


Sec. 
660 
660 


aM )/>/* 
40 Cyc  68&69 C.J. 
Page Note Sec. 
1255-13 695 
1256-14 696 
1256-15 696 
1256-16 697 
1256-17 698 
1256-18 697 
1256-19 697 
1256-20 977 
1256-21 977 
1257-22 698 
1258-23 698 
1258-24 698 
1258-25 698 
1258-26 698 
1258-27 699 
1258-28 699 
1258-29 699 
1258-30 699 
1269-31 699 
1259-32 700 
1259-33 700 
1259-35 701 
1259-36 701 
1259-37 102 
1260-38 702 
1260-39 702 
1260-40 702 
1260-42 703 
1240-43 7103 
1260-44 703 
1260-45 704 
1260-46 705 
1260-47 705. 
1261-51 706 
1261-52 707 
1261-53 707 
1261-54 Parties § 79 
1261-56 708 
1261-57 708 
1261-59 708 
1261-60 7108 
1261-61 708 
1262-62 { 708 
1262-64 709 
1262-65 709 
1262-66 709 
1262-67 709 
1263-68 710 
1263-69 710 
1263-70 710 
1263-71 710 
1263-73 719 
1263-74 719 
1264-75 719 
1264-76 719 
1264-77 719 
1264-78 721, 984 
1264-79 720 
1264-80 713 
1264-81 715 
1265-82 717 
1265-83 718 
1265-84 718 
1265-86 596, 597 
1265-88 726 
1265-89 726 
1265-90 726 
1265-91 727 
1265-92 727 
1263-93 727 
1266-94 T2T 
1266-95 27 
1266-96 727 
1266-97 727 
1266-99 127 
1266- 1 127 
1266- 3 736 
1266- 4 736 
1266- 5 736 
1266- 6 736 
1267- 7 736 
1267- 8 735 
1267- 9 735 
1267-10 735 
1267-11 735 
1267-12 735 
1267-13 735 
1267-14 729 
1267-15 735 
1267-16 735 
1267-17 729 
1268-18 734 
1268-19 734 


WILLS— Continued 


40 Cyc 

Page Note 
1268-20 
1268-21 
1268-22 
1269-23 
1269-24 
1269-25 
1269-26 
1239-27 
1269-29 
1265-30 
1269-31 
1269-32 
1269-83 
1270-34 
1270-35 
1270-36 
1270-37 
1270-28 
1270-40 
1270-41 
1270-42 
1270-43 
1270-44 
1271-45 
1271-47 
1271-48 . 
1271-49 
1271-50 
1271-51 
1272 52 
1272-53 
1272-55 
1272-56 
1272-57 
1272-58 
1273-59 
1273-60 
1273-61, 
1274-62 
1274-63 
1274-64 
1274-66 
1275-67 
1276-68 
1276-69 
1276-70 
1277-71 
1277-73 
1277-74 
1277-76 
V78-77 
1278-78 
1278-79 
1278-80 
1278-81 
1278-82 
1278-83 
1278-84 
1279-85 
1279-86 
1279-91, 
1279-92 
1279-94 
1280-95 
1280-97 
1280-98 
1280-99 
1280- 1 
1280- 2 
1281- 3 
1281- 4 
1281- 5 
1281- 6 
1281- 8 
1282- 9 
1283-10 
1283-11 
1283-12 
1283-15 
1283-18 
1284-19 
1284-20 
1284-21 
1284-22 
1284-23 
1284-24 
1285-25 
1285-26 
1286-28 
1286-31 
1285-33 
1286-34 
1286-35 


poration 
68&69 C.J. 


Sec. 


Page 


46 Cy 


1286-36 
1287-37 
1287-38 
1287-89 
1287-40 
1287-42 
1287-43 
1288-44, 
1288-46 
1228-47 
1288-49 
1289-50 
1289-61 
1289-52 
1289-54 
1289-55 
1289-57 
1289-58 
1289-59 
1289-60 
1289-61 
1289-62 
1290-63 
1290-64 
1290-65 
1290-66 
1290-67 
1290-68 
1290-71 
1290-72 
1290-73 
1291-74 
1291-75 
1291-76 
1291-77 
1291-78 
1291-79 
1291-80 
1291-81 
1291-82 
1292-83 
1292-84 
1292-85 
1292-86 
1292-87 
1292-88 
1292-90 
1292-91 
1293-93 
1293-95 
1294-96 
1294-97 
1294-98 
1294-99 
1294- 1 
1294- 2 
1294- 3 
1294— 4 
1295- 5 
1295- 6 
1295- 7 
1295- 9 
1295-13 
1296-14 
1256-15 
1296-16 
1296-17 
1296-19 
1297-20 
1297-21 
1297-22 
1297-23 


Cc 


Note 


1298-24 | 


1299-25 
1299-26. 
1299-27 
1299-28 
1299-29 
1299-30 
1300-31 
1300-32 
1200-33 
1300-35 
1300-37 
1301-38 
1301-39 
1301-40 
1301-41 
1301-42 
1301-43 
130144 
1301-45 
1301-46 


ee eee 
68&69 C.J. 


Sec. 


40 Cye 
Page Note 
1302-48 
1302-49 
1302-50 
1302-51 
1302-52 
1302-53. 
1302-54 
1302-55 
1302-56 
1203-57 
1303-58 
1303-59 
1303-60 
1304-63 
1304-64 
1304-65 
1304-66 
1304-67 
1204 68 
1305-69 
1205-70 
1305-71 
1305-72 
1366-73 

306-74 
1306-75 
1307-76 
1307-77 
1307-78 
1307-80 
1307-81 
1308-82 
1308-83 
1308-84 
1308-85. 
1308-86 
1209-87 
1309 88 
1309-89 
1309-0 
309-91 
1309-92 
1309-93 
1310-95 
1310-98. 
1310-97 
1311-99 
Sa 
1311- 2 
Titties 
1311- 4 
1311- 5 
ASME sGie * 
1312- 9 
1312-10 
1312-11 
1312-12 
1312-13 
1313-14 
1318-15 
1313-16 
1313-17 
1313-18 
1313-19 
1314-20 
1314-21 
1314-22 
1314-23 
1314-24 
1314-26 
1315-27 
1315-28 
1315-29 
1315-30 
1315-31 
1315-32 
1316-34 
1316-35 
1316-36 
1316-37 
1317-39 
1317-41 
1318-43 
1318-45 
1318-46 
1318-47 
1318-48 
1319-51 
1319-52 
1319-53 
1319-54 
1319-55 
1820-56 


68&69 C.J. 
Secu 
797 


i 

a> 

so 
wen meat 


768, 806 
768, 806 
768, 806 


: 
% 


768, 806 


B28 


5 


770, 809 


aime” 


40 Cye 
Page Note 
1320-57 
1320-58 
1320-59 
1320-60 
1321-61 
132162 
1321-63 
1321-64 
1321-65 
1321-66 
1321-68 
1322-69 
1322-70 
1322-71 
1322-72 
1323-73 
1323-74 
1323-75 
1323-76 
1323-77 
1324-78 
1324-79 
1324-81 
1324-82 
1824-83 
1324-84 
1325-85 
1325-86 
1325-87 
1325-88 
1325-89 
1325-90 
1325-91 
1326-93 
1326-94 
1326-95 
1326-96 
1326-97 
1326-98 
1326-99 
1327- 1 
1327- 2 
1327- 3 
1327- 4 
1827- 5 
1327- 6 
1327- 7 
1327- 8 
1327- 9 
1327-10 
1328-11 
1328-12 
1328-13 
1328-14 
1328-15 
1328-17 
1329-18 
1329-19 
1329-20 
1329-21 
1329-23 
1329-24 
1330-26 
1330-27 
1330-28 
1330-29 
1331-30 
1331-31 
1331-34 
1331-35 
1331-36 
1331-37 
1331-39 
1331-40 
1831-41 
1331-42 
1332-43 
1332-44 
1332-45 
1332-47 
1322-49 
1332 50 
1333-51 
1333-52 
1333-53 
1383-54 
1333-55 
1333-56 
1333-58 
1333-59 
1333-60 
1833-62 
1334-63 


SSS 
68&69 C.J. 


Sec. 
837 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cyc 
Page Note 
1334-65 
1334-66 
1334-67 
1334-68 
1334-69 
1334-70 
1335-73 
1335-74 
1335-76 
1336-78 
1336-79 
1336-80 
1337-81 
1337-82 
1337-84 
1337-85 
1337-87 
1337-88 
1238-89 
1338-90 
1338 91 
1338-92 
1328-93 
1338-95 
1338-96 
1328-98 
1338-99 
1329- 2 
1339- 4 
1339- 5 
1339- 6 
1339- T 
1339- 8 
1339- 9 
1329-10 
1339-11 
1339-12 
1339-13 
1339-14 
1340-16 
1340-17 
1340-18 
1340-19 
1340-20 
1341-24 
1341-25 
1341-26 
1342-28 
1342-29 
1342-31 
1342-32 
1343-33 
1343-34 
1343-35 
1343-36 
1343-37 
1343-38 
1343-39 
1343-42 
134444 
1344-45, 
1344-46 
1344-47 
1344-49 
1344-50 
1344-52 
1344-53 
1345-54 
1345-55 
1345-56 
1345-57 
1345-59 
1345-60 
1346-62 
1346-63 
1346-64 
1346-65 
1347-66 
1347-67 
1347-68 
1347-69 
1347-70 
1347-71 
1347-72 
1348-73 
1348-74 
1348-75 
1348-76 
1348-77 
1348-78 
1242-79 
1348-80 
1348-81 


(SSS 
68&69 C.J. 


Sec. 


40 Cyc 
Page Note 
1349-83 
1349-84 
1349-85 
1349-86 
1349-87 
1349-88 
1349-91 
1349-95 
1349-96 
1350-98 
1350-99 
1351- 1 
1351- 2 
1351- 3 
1351- 4 
1351- 6 
1351- 7 
1351- 8 
1351- 9 
1351-10 
1352-11 
1352-12 
1352-13 
1852-15 
1352-16 
1352-17 
1352-18 
1352-19 
1252-20 
1352-21 
1352-22 
1352-23 
1352-24 
1352-26 
1353-27 
1353-28 
1353-29 
1353-30 
1353-381 
1353-32 
1354-33 
1354-34, 
1354-35 
1354-36 
1354-37 
1355-38 
1355-39 
1355-40 
1355-41 
1355-42 
1355-43 
1355-44 
1365-45 
1355-46 
1355-47 
1355-48 
1356-49 
1356-50 
1356-51 
1356-52 
1356-53 
1256-54 
1356-55 
1357-59 
1357-60 
1357-63 
1357-64 
1357-65 
1858-67 
1358-68 
1358-69 
1358-70 
1858-71 
1358-72 
1358-73 
1358-74 
1259-77 
1359-78 
1359-79 
1359-80 
1360-81 
1360-82 
1360-83 
1360-84 
1360-85 
1360-86 
1360-87 
1360-88 
1361-89 
1361-90 
1361-91 
1361-92 
1361-93 


WILLS— Continued 


es es 
68&69 C.J. 


Sec. 


40 Cye 
Page Note 
1361-94 
1362-96 
1362-98 
1362-99 
1362- 1 
1362- 4 
1363- 5 
1363- 6 
1363- 7 
1363- 8 
1363- 9 
1363-11 
1364-12 
1364-13 
1364-14 
1364-15 
1365-17 
1365-18 
1365-21 
1365-22 
1365-23 
1365-24 
1365-25. 
1365-26 
1365.27 
1365-28 
1265-29 
1365-30 
1366-31 
1266-32 
1366-33 
1366-34 
1366-35 
1366-36 
1366-38 
1366-39 
1265-40 
1367-41 
1367-43 
1367-46 
1368-49 
1268-54 
1268-55 
1368-56 
1369-57 
1369-58 
1369-60 
1369 -61 
1369-62 
1369-63 
1370-64 
1370-65 
1370 -66 
1370-68 
1370-69 
1370-70 
1370-71 
1370-72 
1370-73 
1370-76 
1370-77 
1371-78 
1371-79 
1371-80 
1371-81 
1371-82 
1372-85 
1372-86 
1372-87 
1372-838 
1372-89 
1373-90 
1373-91 
1373-92 
1373-93 
1373-94 
1373-95 
1373-96 
1374-97 
1374-98 
1374-1 
1374- 2 
1374- 3 
1874- 4 
1375- 5 
1375- 6 
1375- 7 
1375- 8 
1375- 9 
1875-10 
1376-12 
1376-13 
1377-14 


SS“ 
68&69 C.J.| 40 Cye 

Sec. | Page Note 
1063 | 1877-15 
1067 1377-17 
1067 | 1378-18 
1067 1378-19 
1068 1378-20 
1069 | 1378-21 
1069 1378-22 
1069 1378-23 
1068 1378-24 
1070 1378 -25 
1070 1378-26 
1069 1378-27 
1069 | 1378-28 
1069 | 1878-29 
1069 1378-30 
1068 | 1378-31 
1072 1378-32 
1074 1378-33 
1073 1378-34 
1073 | 1379-35 
1086 1379-36 
1075 1379-37 
1085 | 1379-38 
1087 | 1379-29 
1087 | 1379-40 
1087 1379-41 
1087 | 1279-42 
1087 1379-43 
1087 | 1379-44 
1087 | 1379-45 
1087 1380-49 
1087 1289-50 
1087 | 1880-52 
1087 | 1°81-54 
1076 =| 1381-55 
1076 | 1281-58 
1076 | 1381-59 
1077 1381-60 
1079 1282-63 
1080 | 1282.64 
1082 | 1382-65 
1088 | 1282-66 
1088 | 1382-68 
1088 | 1282-49 
1088 | 1383-70 
1090 | 1283-71 
1109 1383-72 
1090 | 1383-73 

1284-74 
ae 1324-75 
108g | 1885-76 
1104 | 1885-77 
4103 | 1885-78 
4091 | 1885-79 
1091 | 1885-80 
1091 | 1386-81 
1091 1386-82 
1091 | 1985-83 
1091 | 138°-84 
1092 | 1385-85 
1092 | 1388-86 
1092 1388-87 
1092 1388 88 
1092 1328-90 
1092 1389-92 
1092 1389-93 
1092 | 1889-94 
1092 | 1390-95 
1093 1390-96 
1093 1290-97 
1093. | 1290-99 
1093 | 1890- 1 
1093 1290- 2 
1093 | 1890- 3 
1093 | 1391- 4 
1093 | 13891- 5 
1093 | 1391-6 
1093 1391- 7 
1093 | 1892- 8 
1093 | 1892- 9 
1094 | 1392-11 
1094 | 1393-12 
1094 | 1293-13 
1099 | 1393-14 
1099 | 1893-15 
1099 | 1398-16 
1092 1393-17 
1092 | 1395-18 
1105 | 1293-19 
1105 | 1893-20 
1105 | 1393-21 
1103 | 1894-22 
1103 «| 1394-23 


—-.-- 
68&69 C.J. 


Sec. 
1103 
1095 
1095, 
1095 
1095 
1095 
1095 
1095 
1095 
1095 


40 Cyc 
Page Note 
1294-24 
1395.25 
1395-29 
139-30 
1395-31 
1396-32 
1396-33 
1393-34 
1396-35 
1296-36 
1396-37 
1396-38 
1396-89 
1397-40 
1397-41 
1398-42 
1398-43 
12°8-44 
1398-45 
1398-47 
1399-48 
1899-49 
1399-50 
1299-51 
1399-52 
1399-453 
1400-54 
1400-55 
1400-56 
1400-57 
14(0-58 
1401-59 
1401-60 
1401-61 
1402-62 
1402-63 
1402 64 
1402-65 
1402-66 
1402-67 
1402-68 
1403-69 
1403-70 
1403-71 
1403-72 
1403-73 
1403-75 
1404-76 
1404-77 
1404-78 
1404-79 
1404-81 
1404-82 
1404-83 
140-84 
1405-85 
1406-86 
1406-87 
1407-88 
1407-89 
1407-90 
1407-97 
1408-98 
1408-99 
1408- 1 
1408- 2 
1409- 3 
1409- 4 
1410- 5 
1410- 6 
1410- 7 
1411- 8 
1411- 9 
1411-10 
1411-11 
1411-12 
1412-13 
1412-14 
1412-16 
1412-17 
1412-18 
1413-19 
1413-20 
1413-21 
1413 22 
1413-24 
1414-26 


"| 1415-27 


1415-28 
1415 -29 
1415-30 
1415-31 
1416-33 


peau) 
68&69 C.J. 


Sec. 
1122 
1159: 
1125 
1125 
1125 
1126 
1126 
1126 
1127 
1127 
1127 
1128 
1128 
1128 
1128 
1128 
1128 
1128 
1128 
1129 
1129 
1129 
1120 
1136 
1136 
1136 
1137 
1137 
1137 
1141 
1137 
1140 
1138 
1129 
1137 
1137 
1141 
1140 
1128 
1139 


XXIV 


Seer) 
40 Cye 


Page Note 
1416-35 
1416-36 
1417-37 
1417-38 
1417-39 
1417-40 
1417-41 
1417-42 
1418-43 
1418-44 
1418-45 
1418 46 
1418-48 
1419-49 
1419-50 
1419 5L 
1419-52 
1420-53 
1420-54 
1420-55 
1420 56 
1420-58 
1420-59 
1421-60 
1421-61 
1421- 62 
1421-66 
1421-67 
1421-68 
1421-69 
1421-70 
1422-71 
1422-72 
1423-73 
1423-74 
1423-75 
1423-76 
1423-77 
1423-78 
1423-79 
1423-80 
1424-82 
1424-85 
1425-86 
1423-88 
1495 89 
1425-90 
1425-91 
1426-92 
1426-93 
1426-94 
1426-96 
1427-98 
1427-99 
1427-1 
1427- 3 
1427- 4 
1427- 5 
1427- 6 
1427- 8 
1428-9 
1428-10 
1429-11 
1429-12 
1429-13 
1430-14 
1480-15 
1431-17 
1431-19 
1422-20 
1432 21 
1432-22 
1433-23, 
1433-24 
1433-25 
1433-26 
1433-27 
1433-28 
1434-29 
1434-30 
1434-31 
1425-22 
1435-33 
1495-34 
1425-25 
1435-36 
143°-37 
1426-38 
1436-39 
1433-41 
1426 42 
1436-43 


— i 
68&69 C I 


Sec. 
1157 
1157 
1158 
1158 
1158 
1158 
1158 
1158 
1158 
1158 
1158 
1158 
1159 
1159 
1159 
1160 
1160 
1160 
1160 
1160 
1160 
1161 
1161 
1161 
1161 
1161 
1165 
1165 
1163 
1163 
1164 
11€4 
1164 
1164 
1166 
1166 
1165 
1166 
1166 
1166 
1165 

795 
1168 
1168 
1168 
1168 
1168 
1190 
1169 
1169 
1169 
1170 
1171 
1171 
1172 
1167 
1167 
1167 
1167 
1173 
1173 
V7 
1173 
1173 
1178 
1178 
1178 
1178 
1174 
1175 
1175 
1175 
1175 
1174 
1174 
1176 
1176 
1i79 
1179 
1179 
179 
1179 
1180 
1179 
1179 
1179 
1179 
1180 
11°0 
1181 
1181 
1181 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE ; 


WILLS—Continued 


A A, ee a 
40 Cyc 68&69 C.J 40 Cye 68&69 CJ.| 40 Cye 
Page Note Sec. |Page Note See. |Page Note 
1437-44 1186 1453-47 1215 1467-50 
1437-45 1185 1453-48 1234 1467-51 
1437-46 1186 1453-49 1234 1467-52 
1437-47 Descent & 1458-50 1234 1467-53 
} D. § 72 1453-51 1234 1467-54 
1437-48 ie ee 1453-52 1234 1468-55 
1438-49: se «9 1453-63. 1234 1468-56, 
1438-50 1129 1454-54 1234 1458-57 
14388 51 1189 1454-55 1234 1468-58 
1428-52 1189 1464-56 1216 1468-59 
1439-53 1189 1454-57 1216 1468-60 
1439-54 1189 1454-58 1216 1468-61 
1435-55 1189 1454-59 1216 1469-62 
1439-56 2152 1454-60 1216 1469-63 
1429-57 2104 1454-61. 1216 1469-64 
1439-58 2154 1454-63 1217 1459-65, 
1439-59 2154 1451-64 1217 1469-66 
1439-61 1182 1217 1469-67 
1440 62 11€2 1217 1470-68 
1440-63 1182 1217 1470-69 
1440-64 1182 1191 1470-70 
1440-65 1182 1191 1471-71 
1440-66 1182 1218 1471-72 
14/0 67 1182 1218 1471-73 
1441-68 1183 uf 1218 1471-74 
1441-69: 1182 145-74 1218 1471-75 
1441-70 1182 1455-75. 1219 1471-76 
1441-71 1183 1455-76 1219 1472-77 
1441-72 1182 1456-77 1219 1472-78 
1441-73 1183 1456-78 1219 1472-79 
1441-74 1194 146-79 1219 1472-80 
1442-75 1184 1456-80 1219 | 1472-81 
1442-77 1185 1456-82 1221 1473-82 
1442-78 1185 1456-83 1221 1473-83 
1443-79 1185 1456-84 1221 1473-85 
1443-80 1185 1456-85 1221 1473-86 
1443-81 1185. | 1456-86 1221 | 1473-87 
1444-82 1185 1456-87 1221 1474-88 
1444-83 1185, 1465-88 1221 1474-89 
1444-84 1185 1456-89 1222, 1474-90 
1444-85 1185 1457-90 1223 1475-91 
1444-86 1185} 1457-91 1223 1475-92 
1445-87 1185 | 1457-92 1224 | 1475-93 . 
1445-88 1185 1458-93 1229 1475-94 
1445-89 1185 1458-$4 1223 1476-95. 
144-90 1185 | 1458-95 1228 | 1476-96 1272, 
1445-92 1191 1458-96 1222 1476-97 
1445-93, 1191 | 1458-97 1222 | 1476-98 
1446-96 1192 1458-98 1235 1477-99 
1446-98 1192 1458-$9 1235 1477- 1 
1446-99 1193 1458- 1 1235 1477- 2 
1446- 1 125 1468- 4 1287 | 1477-3 1276. 
1446- 2 1193 1459- 5 1237 1478- 4 1276. 
1446- 3 1198 1459- 6 1237 1479 5 1276, 
1446- 5 1193 1459- 7 1237 1479- 7 
1447- 6 1194 | 1459-8 1237 | 1479- 8 
1447- 7 1194 14°9-11 1242 1480-10 
1447- 8 1233 1458-12 1242 1480-11 
1447-10 1195 | 1460-13 1242 | 1481-12 
1448-11 1257 1460-14 1242 1481-13 
1448-12 1257 1460-15 1253 1481-14 
1448-13 1195 1461-16 1253 1481-15 
1448-16 1199 1461-17 1243 1481-16 
1448-17 1199 1461-18 1243 1482-17 
1448-18 1209 1451-19 1243 1482-18 
1448-19 1209 1461-20 1243 | 1482-19 
1449-20 1207 | 1461-21 1243 | 1482-20 
1449-21 1213 1461-22 1243 1482-21 
1449-22 1211 1461-23 1243 1482-22 
1449-23 1199 | 1462-24 1244 | 1482-23 
1419-24 1205 1462-25 1244 1483-24 
1449-25 1206 | 1463-27 1245 | 1483-25 
1449-26 1205 1463-28 1246 1483-26 
1450-27 1206 1463-29 1246 1483-30 
1450-28 12%5 1463-30 1246 1483-31 
1450-29 1199 | 1463-31 1247 | 1484-32 
1450-30 1199 | 1463-32 1247 | 1484-33 
1451-31 1210 | 1463-33 1247 | 1484-34 
1451-32 1210 1463-34 1247 1485-35 
1451-33 1210 | 1454-35. 1249 | 1485-36 
1451-34 1210 1464-36 1249 1485-37 
1451-35 1203 1464-37 1249 1485-38 
1452-36 1203 1464-28 1249 1485-39 
1452-37 1200 | 1465-39 1249 | 1485-40 
1452-38 1201 | 1465-40 1249 | 1485-41 
1452-39 1201 1465-41 1250 | 1485-42 
1452-40 1204 | 1455-42 1250 | 1485-43 
* 1452-41 1264 | 1466-43 1251 | 1485-44 
1453-42 11% 1466-44 1251 1485-45 
1453-43 1196 1466-46 1254 1485-46 
1453-44 1196 | 1466-47 1254 | 1485-47 
1453-45 1215 | 1466-48 1254 | 1486-48 
1453-46 1215 | 1466-49 1254 | 1486-49 


a A 
68&69 C.J. 
Sec. 


1254 


40 Cye 


Page Note 


1486-50 
1486-51 
1486-52 
1485-53 
1485-54 
1486-55 
1487-56 
1487-59) 
1487-60 
1487-61 
1487-62 
1487-63 
1487-64 
1487-66 
1488-67 
1488-68 
1482-69 
1488-70 
1488-71 
1488-72 
1488-73 
1488-74 
1488-717 
1488-78 
1489-81 
1489-82 
1489-83 
1489-84 
1489-85 
1489-86 
1489-87 
1490-88 
1490-89 
1490-90 
1490-91 
1490-92 
1491-93 
1491-94 
1491-95 
1491-96 
1491-97 
1491-98 
1491-99 
1492- 1 
1492- 2 
1492- 3 
1492- 4 
1492. 5 
1492- 6 
1493- 7 
1493- & 
1493-— 9 
1493-10 
1493-11 
1493-12 
1494-13 
1494-14 
1494-15 
1494-16 
1494-17 
1495-18 
1495-19 
1495-20 
1495-21 
1495-22 
1496-24 
1496-25 
1497-26 
1497-27 
1497-28 
1497-29 
1497-30 
1497-32 
1497-33 
1497-34 
1498-35 
1498-36 
1498-37 
1498-38 
1498-39 
1498-40 
1499-41. 
1499-42 
1499-43 
1499-45 
1499-46 
1499-47 
1500-48. 
1500-49 
1500-50 
1501-52 
1501-53 
1501-54 


Ee 
68&69 C.J. 


Sec. 
1304 
1304 
1304 
1305 
1305 
1305 
1305 
1307 
1642 
1642 
1652 
2137. 
2137 
1306 
1306 
1306 
1306 
1306 
1306 
1311 
1311 


40 Cye 
Page Note 
1501-55 
1501-56 
1501-58 
1502-59 
1592-60 
1502-61 
1502-62 
1502-64 
1502 -65 
1503-66 
1603-67 
1503-68 
1504-69 
1504-70 
1504-71 
1504-72 
1504-73 
1505-74 
1506. 75: 
1506-76 
1505-77 
1506-78 
1506-79 
1507-80 
1507-81 
1507-82 
1507-83 
1507-85 
1508-86 
1508-87 
1508-88 
1508-89 
1508-90 
1508-91 
1509-92 
1509-93 
1509-94 
1509-95 
1509-97 
1510-98 
1510-99 
1510- 1 
1510- 2 
1510- 3 
1510- 4 
1510- 5 
1511-7 
1511- § 
1511- 9 
1512-10 
1512-11 
1513-14 
1513-15 
1513-17 
1513-18 
1513-19 
1513-20 
1514-21 
1514-22 
1514-23 
1514-24 
1514-25 
1514-26 
1514-27 
1514-28 
1514-29 
1515-30 
1515-32 
1515-33 
1516-34 
1516-35 
1516-36 
1516-37 
1516 38 
1516-39 
1516-40 
1516-41 
1516-42 
1517-43 
1517-44 
1517-45 
1517-46 
1517-47 
1517-48 
1518-51 
1518-52 
1518-53 
1518-54 
1518-55 
1518-56 
1518-57 
1518-59 
1518-61 


68&69 O.5, 
Sec. 
1826 
1326 
1326 


Death § 6 
1339 
1339 
1340 
1341 
1341 
1341 
1341 
1341 


——— 
40 Cye 


Page Note 
1518-63 


— 
68&69 C.J. 


Sec. 
1364 
1364 
1358 
1358 
1361 
1361 
1360 
1862 
1362 
1362 
1362 
1362 
1352 
1363 
1363 
1365. 
1366 
1366 
1365 
1366 
1367 
1367 
1867 
1367 
1368 
1368 
1368 
1368 
1368 
1370 
1370 
1370 
1387 
1388 
1388 
1388 
1388 
1388 
1889 
1389 
13889 
1389 
1389 
1390 
1390 
1390 
1390 
1390 
1304 
1386 
1386 
1371 
1371 
1371 


a 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 
Page Note 
1535-83 
1535-84 
1535-85 
1535-86 
1535-87 
1535-89 
1525-90 
1535-91 
1536-92 
1536-93 
1536-94 
1536-95 
1536-96 
1536-97 
1537-98 
1537- 3 
1537- 4 
1537- 5 
1538- 6 
1538- 8 
1538-10 
1528-11 
1538-12 
1539-13 
1539-14 
1539-15 
1589-16 
1539-17 
1529-18 
1539-19) 
1539-20 
1539-21 
1539-22 
1539-23 
1539-24 
1539-25 
1540-26. 
1540-28 
1540-30 
1540-31 
1540-32 
1540-33 
1541-35 
1541-36 
1541-37 
1541-38 
1541-41 
1541-42 
1542-43 
1542-44 
1542-45 
1542-46 
1542-47 
1542-48 
1542-49 
1542-50 
1543-51 
1543-52 
1543-53 
1543-54 
1543-55 
1543-56 
1543-57 
1543-58 
1543-59 
1543-60 
1543-61 
1543-62 
1543-63 
1543-64 
1543-65 
1543-66 
1543-67 
1543-70 
1544-72 
1544-73 
1544-74 
1544-75 
1544-76 
1544-77 
1545-78 
1545-80 
1545-81 
1545-82 
1545-83 
1545-84 
1545-85 
1545-86 
154°-87 
1545-88 
1545-89 
1546-90 
1546-91 


(eS 
68&69 C.5 


Sec. 
1411 
1411 
1411 
1407 
1412 
1413 
1413 
1413 
1413 
1413 
1414 
1417 
1422 
1414 
1414 
1415 
1419 
1419 
1420 
1421 

Crops § 1 
1422 
1422 
1422 
1422 
1422 
1422 
1422 
1422 
1423 
1423 
1423 
1423 
1423 
1423 
1423 
1424 
1425 
1425 
1425 
1425 
1426 
1427 
1427 
1427 
1429 
1431 
1431 
1431 
1431 
1431 
1431 
1431 
1431 
1431 
1431 
1432 
1432 
1432 
1432 
1432 
1432 
1432 
1482 
1432 
1432 
1432 
1432 
1432 
1432 
1432 
1482 
1432 
1433 
1434 
1434 
1434 
1434 
1434 
1434 
1434 
1436 
1436 
1437 
1437 
1437 
1437 
1437 
1438 
1438 
1438 
1438 
1488 


40 Cye 

Page Note 
1546-92 
1546-93 
1546-94 
1546-96 
1546-97 
1546-98 
1546-99 
1547- 1 
1547- 2 
1547- 3 
1547- 4 
1547- 5 
1547- 6 
1547- 7 
1547- 8 
1547- 9 
1547-10 
1547-11 
1547-12 
1547-13 
1547-14 
1547-15 
1547-16 
1547-17 
1547-18 
1548-19 
1548-20 
1548-21 
1548-22, 
1548-24 
1548-25 
1548-26 
1548-27 
1548-28 
1548-29 
1548-30 
1548-31 
1548-32 
1542-3) 
1549-37 
1549-38 
1549-89 
1549-40 
1549-42 
1549-43 
1550-44 
1550-45 
1550-46 
1550-47 
1550-48 
1550-49 
1550-50 
1551-51 
1551-52 
1551-53 
1551-54 
1551-56 
1551-57 
1571-58 
1552-60 
1552-61 
1552-63 
1552-64 
1552-65 
15°2-66 
1552-67 
1552-68 
1552-69 
1552-70 
1553-71 
1553-72 
1553-73 
1553-74 
1553-75 
1554-76 
1554-77 
1554-78 
1554-79 
1554-80 
1554-81 
1555-82 
1575-83 
1555-84 
1555-85 
1555-86 
1555-87 
1555-88 
1555-89 
1556-90 
1556-91 
1556-92 
1555-96 
1557-97 


WILLS— Continued 


——_— 

68&69 C.J. 
Sec. 
1438 
1438 
1438 
1438 
1439 
1439 
1439 


1462 
2152-2157 
1462 
1462 
1462 
1462 
1377 
1377 
1378 
1378 
1378 
1379 
1379 
1379 
1379 
1380 
1381 
1381 
1381 
1382 
1384 
1385 


40 Cye 
Page Note 
1557-98 
1557-99 
1557- 1 
1557- 2 
1557- 3 
1557- 4 
1557- 5 
15&8- 6 
1558- 7 
1558- 8 
1558-10 
1558-11 
1558-13 
1558-14 
1558-15 
1558-16 
1559-17 
1559-18 
1559-20 
1559-21 
1559-23 
1560-24 
1560-25 
156-26 
1560-27 
1560-28 
1560-29 
1560-30 
1561-31 
1561-32 
1561-33 
1562-34 
1562-35 
1562-37 
1562-38 
1562-41 
1562-42 
1562-43. 
1562-44 
1562-45, 
1563-46 
1563-47 
1563-52 
1563-53 
1563-55 
1564-56 
1564-57 
1564-58 
1564-59 
1564-60 
1565-61 
1565-62: 
1565-63 
1565-64 
1565-65 
1566-67 
1566-68 
1566-69 
1587-70 
1567-71 
1567-72 
1567-73 
1567-75 
1567-76 
1568-77 
1568-78 
1558-80 
1569-81 
1569-82 
1569-83 
1569-84 
1569-86 
1569-87 
1570-88 
1570-89 
1570-90 
1570-91 
1570-94 
1571-95 
1571-96 
1571-97 
1571-S8 
1571-99 
1571- 1 
1571- 2 
1571- 3 
1571- 4 
1571- 5 
1571- 6 
1571- 7 
1571- 8 
1572-10 
1572-12 


1469, 
1469, 


—— a 
68&69 C.J. 
Sec. 


1385 
1385 
1385 
1385 
1384 
1384 
1384 
1384 
1384 
1384 
1383 
1383 
1274 
1374 
1374 
1374 
1374 
1874 
1375 
1375 
1375 
1375 
1375 
1375 
1465, 
1465 
1466 
1466 
1467 
1477 
1477 
1469 
1469 
1469 
1469 
1468 
1468 
1468 
1468 
1471 
1471 
1471 
1473 
1473 
1473 
1473 
1473 
1474 
1474 
1474 
1474 
1475 
1475 
1476 
1478 
1478 
1478 
1478 
1478 
1477 
1477 
1477 
1479 
1479 
1479 
1479 
14°0 
1480 
1481 
1482 
1482 
1483 
1477 
1477 
2310 
1485 
1484 


ee 

40 Cye 68&69 C.J 

Page Note Sec. 
1572-13 1492 
1572-14 1492 
1572-15 1492 
1572-16 1492 
1572-18 Husb. & W. 
§ 449 
1572-19 1493 
1572-20 1493 
1572-21 1493 
1572-22 1493 
1573-23 1494 
1573-24 1494 
1573-26 1497 
1573-27 1497 
1572-28 1497 
1573-29 1497 
1574-30 1497 
1574-31 1497 
1574-32 1497 
1574-33 1497 
1574-34 1496 
1574-35 1498 
1575-36 1499 
1575-37 1500 
1575-38 1501 
1576-39 1502 
1576-40 1592 
1577-41 1503 
1577-42 1503 
1577-43 1503 
1577-44 1503 
1578-45 1503 
1578-46 1503 
1578-47 1503 
1578-48 1610 
157849 1503 
1578-50 1505 
1578-51 15%5 
1578-52 1506 
1578-53 1508 
1579-54 1508 
1579-55 1509 
1579-56 1509 
1580-57 1510 
1580-59 1511 
1580-60 1512 
1580-61 1512 
1580-63 1513 
1581-64 1513 
1581-65 1513 
1531-66 1513 
1581-67 1513 
1582-68 1513 
1582-69 1513 
1582-70 1513 
1582-72 1514 
1582-73 1514 
1583-74 1514 
1583-75 1514 
1583-77 1515 
1583-78 1515 
1583-80 1516 
1583-81 1516 
1584-82 1516 
1584-83 1518 
1584-84 1519 
158-85 1518 
1585-86 1518 
1585-87 1520 
158-88 1520 
1586-89 1520 
1586-90 1529 
15%6-91 1520 
1586-92 1822 
1586-93 1/18 
1F-85-94 1518 
1587-95 1504 
1587-96 1521 
1587-97 1521 
1587-98 1521 
1587-99 1521 
1587- 1 1821 
1588- 2 1621 
1E88- 3 1615 
1588- 5 1525 
1588- 6 1525 
1589- 7 1625 
158 8 1525 
1589- 9 1525 
1789-10 1524 
1E89-11 1527 
1589-12 TEZ7 
1589-13 1527 


40 Cye 

Page Note 
1589-14 
1589-15 
1589-16 
158)-17 
1&90-22 
1590-23 
1&90-24 
1590-25 
1590-28 
1590-30 
1591-34 
1591-35 
1591-36 
1591-37 
1591-38 
1591-40 
1592-42 
1692-44 
1592-45 
1692-46 
1592-47 
159248 
1593-49 
1593-52 
1592-53, 
1593-54 
1893-55 
1593-56 
1594-60 
1594-63 
1594-64 
1594-66 
1594-67 
1595-75 
1595-76 
1595-77 
1595-78 
1£95-79 
1595-81 
1595-82 
1596-85 
1595-86 
1597-87 
1597-88 
1597-89 
1597-90 
1597 91 
1597-92 
1597-93 
1497-94, 
1597-95 
1597-96 
1597-97 
1598-98 
1598— 1 
1598- 2 
1598- 3 
1598- 4 
1598— 5 
1598- 6 
1598- 7 
1598- 8 
1598- 9 
1598-10 
1599-12 
1-99-13 
1599 -14 
15°9-15 
1599-16 
1599-17 
1599-18 
1599 -19 
1599-20 
1600-21 
1600-22 
1600-23 
1601-27 
1601-28 
1601-29 
1671-30 
1601-31 
1602-22 
1602-33 
1602-34 
1602-35 
1602-36 
1602-37 
1602-39 
160240 
1602-41 
1602-42 
1608 43 
1603-44 


xXV 


—— 
68&69 CI. 


Sec. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


xxvi 
WILLS—Continued 
—_—— —_— en | —*—_ | a<_—_—_* 
Jo Gyo 0869 C3 | 40 Cye “68KE9 CT) 40 Oye 68869C.I.| 40 Cyc “68&69O..| 40 Cye 68869 CF.) 40 Gye | 68869 C5. 
Page Note Sec. | Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. |Page Note Sec. 
1603-45 1581 | 1618-60 1611 | 1639-77 1655 | 1651-86 16g. | 1663- 8 1703 | 1682-11 “1741 
1603-46 1581 | 1619-61 1620 | 1639-78 1654 | 1652-90 1692 | 1666-9 1703 | 1682-12 _ 1741 
1603-47 i581 | 1619-62 1620 | 1640-80 1656 | 1652-91 1692 | 1666-10 1703 | 1682-13 1741 
1603-48 1583 | 1619-63 1621 | 1640-82 1656 | 1652-92 1692 | 1636-11 1703 | 1682-14 1744 
1603-49 1585 | 1619-64 1622 | 1640-83 1656 | 1652-93 1692 | 1666-12 1703 | 1682-15 1744 
1604-50 1585 | 1620-65 1622 | 1640-84 1661 | 1622-94 1692 | 1666-13 1703 | 1682-16 1746 
1604-51 15°83 | 1620-67 1621 | 1640-85 1661 | 1652-95 1692 | 1666-14 1703 | 1682-17 1746 
1604-52 1589 | 1620-89 1¢23 | 1641-87 1661 | 1652-96 1692 | 1666-15 1713 | 1682-18 | 1653 
1604-53 1789 | 1620-70 1623 | 1641-88 1658 | 1653-97 1692 | 1666-16 4713. | 1682-19 "1663 
1605-54 15°90 | 1621-71 1623 | 1641-90 1658 | 1653-98 1692 | 1637-17 1713 | 1682-20 ~ | 1750 
1605-55 1593 | 1621-72 1623 | 1641-91 1658 | 1653-99 1692 | 1637-18 "4743 | 1682-21 1750 
1605-56 1594 | 1621-73 1623 | 1641-93 1658 | 1653-1 1692 | 1667-19 1713 | 1683-28 1751 
1605-57 1595 | 1622-74 1623 | 1641-94 1658 | 1653-2 1692 | 1667-20 1681 | 1683-20 1752 
1605-58 1596 | 1622-75 1623 | 1641-95 1658 | 1653-3 : 1692 | 1667-21 - 4713 | 1683-31 1782 
1605-59 1596 | 1622-78 1623 | 1641-96 1658 | 1653- 4 1692 | 1867-22 1713 | 1683-32 1752 
1605-60 1F°6 | 1622-79 1615 | 1612-97 1653 | 1653-5 1692 | 1667-23 1713 | 1684-33 1752 
1605-63 1600 | 1/23-20 1615 | 1642-98 1658 | 1653- 6 1692 | 1668-24 3713 | 1684-34 1752 
160°-64 7600 | 1923-82 1610 | 1642-99 16:3 | 1653-7 1692 | 1668-25 1713 | 1684-35 1756 
1606-85 1600 | 1623-83 1610 | 1642-2 1659 | 1654-8 * 4692 | 1668-26 1713 | 1685-36 1189 
1608-66 1600 | 1623-84 1610 | 1042-3 1659 | 1654-9 1692 | 1658-27 1656 | 1685-38 | 1753 
1605-67 1600 | 1624-85 1610 | 1642- 4 1659 | 1654-10 1692. | 1668-28 _1713 | 1685-39 4058 
1605-68 1600 | 1624-86 1610 | 1643-5 1659 | 1654-11 1692 | 1688-29 1713 | 1685-40 | 1753 
1607-69 1601 | 1624-87 1624 | 1643- 6 1659 | 1654-12 1692 | 1638-30 1713 | 1685-41 | 1754 
1607-73 1602 | 1624-28 1624 | 1643-7 1659 | 1654-13 1692 | 1668-31 1717 | 1685-42 1754 
1607-76 1528 | 1624-90 1926 | 1643-9 1660 | 1654-14 1692 | 1668-32 177 | 1686-43 | 1754 
1607-77 1531 | 1624-91 1930 | 1643-10 1660 | 1654-15 1693 | 1689-33 177 | 1686-44 | 1754 
1607-78 159 | 1(24-92 1959 | 1643-11 1660 | 1655-16 1693 | 1669-24 1718 | 1686-45 1754 
16¢8-79 1529 | 1625-96 1941 | 1643-43 1663 | 1655-17 1693 | 1669-35 1717 _| 1686-46 1754 
1608-80 1f29 «| 1626-1 1629 | 1644-15 1662 | 1655-20 1677 | 1669-36 1719 | 168647 1754 
1608-81 1529 | 1627-2 1629 | 1644-16 1662 | 1655-24 1678 | 16¢9-37 1719 | 1685-48 1754 
1608 82 1529 | 1627-3 162 | 1644-17 1662 | 1655-26 1686 | 1670-39 , 1721 | 1686-49 1754 
1608-83 1529 | 1827-4 1632 | 1644-18 4662 | 1655-27 1688 | 1670-40 1721. | 1686-50 1754 
1608-84 1529 | 1627-5 1632 | 1644-19 1652 | 1656-28 1691 | 1670-41 1722 | 1686-52 , 1755 
1608-25 1529 | 1628- 6 1632 | 1644-20 1662 | 1653-29 1687 | 1671-42 1722 | 1686-53 155 
1608-86 | 15°9 | 1628-7 1632 | 1644-21 1662 | 1656-30 1687 | 1671-43 4723. | 1686-54 157 
1608-87 1605 | 128-8 1632 | 1644-22 1662 | 1656-31 1687 | 1671-44 1724 | 1687-56 1757 
1608-88 1529 | 1629-9 1633 | 1644-23 1662 | 1656-32 1687 | 167145 1724 | 1687-57 (17 
1608-89 « 1529 | 1629-10 1639 | 1644-24 1664 | 1658-33 1687 | 1672-46 1706 | 1687-58 Neier 
1609-90 1532 | 1629-11 1634 | 1645-25 1664 | 1657-34 1670 | 1672-47 1706 | 1687-59 1757 
4609-91 1533 | 1629-12 1634 | 1645-27 1665 | 1657-35 1684 | 1672-48 1706 | 1687-61 7 
1609-92 1534 | 1630-14 1635 | 1645-28 1662 | 1657-36 1687 | 1673-49 1706 | 1687-62 tes 
1609-93 | 1535 | 1630-15 1635 | 1645-29 1662 | 1657-37 1873 | 1673-50 1705 | 4 687-64 7 ao 57 
1609-94 | 1525 | 1630-16 1636 | 1645-30 1663 | 1657-38 1684 | 1673-5t 1705 | 1687-65 Bet 
1609-95 | 1536 | 1631-17 1637 | 1645-32 1663 | 1658-39 1698 | 1673-52 1723 | 1688-67 foe 
1609-98 1536 | 1631-18 1637 | 1645-33 1663 | 4658- ‘99 | 1674-56 & 1804 
58-40 1698 1731-1734 | 1688 68 1794 
1609-97 1536 | 1631-19 1638 | 1645-34 1663 | 1653-41 1698 | 1674-57 1731-1734 | 1689-75 1 
1609-98 1537 | 1631-20 1638 | 1645-35 1663 | 1658-42 1e9s | 1674-58 1731-1734 | tes9-76 pli 
1610-99 1537 | 1631-22 Annuities | 1645-36 1662 | 1658-43 isa | 1674-60 17ai-i7a¢ | tes7T~—sCS«* 
1610- 1 1638 §1 | 1645-37 1663 | 1658-44 1784 | 1675-61 1731-1734 | 1689-73 ere 
1610- 2 1539 | 1621-23 “ §2 | 1645-40 1664 | 1659-46 1674, 1700 | 1675-63 1730 deseo wae 
1610-3 1540 1632-24 1641 1646-41 1654 1659-48 ‘ 1676 1676-64 1730 1690-86 i183 
1611- 4 1542 | 1632-25 1641 | 1646-42 1664 | 1659-49 1676 | 1676-65 1730 | 1690-81 foi! 
ate a meg ie a 1664 | 1639-50 1676 | 1676-66 1730 | 1690-82 ibs 
-6 : 1664 | 1659-51 1701 | 1676-67 1730 | 1690-83 
1611- 7 5A2 1632-28 1641 | 1646. a . 1783 
ee tt | 1632-29 1641 | 164646 ieee || ieeo- 86 seme aes Br a ee ae 
1612- 9 1546 | 1632-30 1642 | 1646-47 1664 | 1660-59 1675. | 1677-70 ert geen ) pas 
1612-10 | 1643 | 1633-31 1642 | 1646-48 1665. | 1660-60 1675 | 1677-71 ee Alaa es hes 
1612-11 1547 | 1633-32 1642 | 1646-49 1665 | 1660-64 aese th teen IE ee |. 1789 
1612-12 1548 | 1633-93 1642 | 1646-50 1665 | 1631-68 : Sag eee _ 1788 
3-83 1689 | 1677-73 1730 | 1691-91 "1798 
1612-13 1548 | 1633-34 1642 | 1646-51 1665 | 1661-69 1689 | 1677-74 6 ee 
1612-14 1550 | 1633-35 1642 | 1643-52 1665 | 1661-70 1689 | 1677-75 irae | 1692-93 ites 
1612-16 1628 | 1923-37 2124 | 1646-53, 1665 | 1661-71 1689 | 1677-76 1736 | 1692-94 abe 
1612-17 1626 | 1633-39 1643 | 1647-54 ie6s | 1661-72 | 1689 | 1678-77 u i 
1613-20 1626 | 1634-40 1643 | 1647-55 1665 | 1661-73 i629 | 1678-78 1736 | 1602-95 1788 
1613-21  ' 1610 | 1635-42 2136 | 1647-56 1665 | 1662-74 | 1689 | 1678-79 ea eS em ties 
1613-22 1610 | 1635-46 2136 | 1647-57 1665 | 1662-77 1679 | 107-80 ear tyae. | 1692. 4 ete 
1613-23 1610 | 1635-48 1644 | 1647-58 1665 | 16¢2-78 179 [i888 Liar dyes. | 1609. 2 feet 
1613-24 1610 | 1636-49 1645 | 1647-59 1665 | 1662-79 teen Ute es ea a ee 1791 
1613-25 1610 | 1636-50 1646 | 1648-60 1665 | 1663-81 1690 | 1678-83 tee (hk deen a 
1613-26 1610 | 1636-51 1648 | 1648-61. 1668 | 1663-82 1690 | 1679-84 iiss || i692 6 ae 
1613-27 1627 | 1636-52 1648 | 1648-62 1668 | 1663-83 1671 | 1679-85 ve | ieee fos 
1614-29 1625 | 1636-53 1648 | 1648-63 1668 | 1663-84 161 | 1679-86 tae (| He. a 
1614-31 1688 | 1637-54 1648 | 1648-64 1668 | 1664-86 1671 | 1679-87 ane dees pt 
1614-32 Estates §81 | 1637-55 1648 | 1648-65 1668 | 1664-87 1703 | 1679-88 | aig lores 1 
1615-33 ien9 | 1637-56 1648 | 1648-66 1667 | 1664-88 1703 | 1679-89; Taped dees ie 
1615-34 1609 | 1638-57 1648 | 1648-67 1667 | 1664-89 1703 | 1679-90 LEW ane te 1790 
1615-35 1612 | 1638-58 1649 | 1648-68 1667 | 1664-90 i703 | 1679-91 io 41 eeecte Et 
1615-36 1613 | 1638-59 1649 | 1648-69 1667 | 1664-91 1703 | 1680-92 | ROO) ees te 1786 
1615-37 1613 | 1638-61 1649 | 1648-70 1667 | 1634-92 tos Ul ieebos” eae tl 1787 
1615-38 1613 | 1638-63 1650 | 1648-71 1669 | 1654-93 i703 | 1680-98 te roe 1791 
1616-39 1613 | 1638-64 1650 | 1649-72 1669 | 1664-94 1103 | 1680-95 | set if 
1616-40 1613 | 1638-65 1650 | 1849-73 1669 | 1664-95 1703 | 1680-96 wilt ares ae 
1616-46 1614 | 1639-66 1650 | 1649-74 1669 | 1664-96 1703 | 1680-97 sors Ml teeta: 1780 
1616-47 1614 | 1639-87 1653 | 1649-75 1669 | 1655-97 1703 | 1680-98 it Haeoeee ate 
1617-48 1614 | 1630-68 - 1651 | 1650-7 1670 | 1665-9 bead se 1780 
2 fe 5-98 1703 | 1681- 2 1748 | 1696-2 
1617-49 1614 | 1629-89 1651 | 1650-79 1680 | 1665-99 1703 | 1681- 3 “ pat 
1617-50 1609 | 1639-71 1652 | 1650-80 1681 | 1665-1 1703, 1705 | 168i- 4 are tian aie 
1617-51 1609 | 1639-72 1652 | 1650-81 1681 | 1665- 2 "1708 | 1681- Tas 11 fences a 
1617-52 1616 | 1639-73 1652 | 1651-82 1681 | 1665- 3 1703 | 168i. 7 aioe bl cee 1804 
1618-53 i617 | 1630-74 1653 | 1651-83 1681 | 1665- 4 1703 | 1681- 8 cide tS 178 
e 51 ein 
% 1653 | 1651-84 1681 | 1665- 6 1704 | 1681- 9 1741 | 1697-35 ee 


1618-59 1619 | 1639-76 1655 | 1651-85 1681 | 1665- 7 1704 | 1681-10 1741 | 1697-37 1793 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE XXV1i 
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a a a Sd a a es ee ee A m A X 
40 Cye 68&69 0.3.|_ 40 Cye “68&69C.3| 40 Cyc “68&69C.3.| 40 Cye “68869 0.3 | 10 0 Ve ten 
crt a HERS: Page Note Sec. | Vage Note Sec. | Page Note Sec ‘Page Note arr P ida oo CREED C8 
38 1714-59 1759 | 1730-78 1829 | 1754-82 1952 | 1782-7 “Va810-16 Ri 
1698-39 1793 | 1714-60 1759 | 1730-79 1829 | 1754-83 1872 3 Bef 18S 1904 
1698-41 1778 | 1714-61 1760 | 1730- Beal aeeaie 1875 | 1809-17 1910 
1698-42 1778 | 1714-63 i760 | 1730-81 1829 | 1706.85 isso | 1482210 rete eee rr 
1698-43 1778 | 1714-64 1759 | 1730-82 1829 | 1755-86 ea er ered Pea 1910 
1698-44. 1778 | 1714-66 1760 | 1730-83 1830 | 1755-87 te53 | ireat2 reer | eines ae 
1698-4" 1778 | 1714-67 1760, 1761 _| 1730-84 1831 | 1756-88 i854 | 1783-13 feel tenes 4306 
1698-46 1778 | 1715-69 1761 | 1730-85 1830 | 1756-89 en EES ae ed oa a Ae 
1698-47 Wms | 1715-70 1761 | 1730-86 1830 | 1757-92 tes | 1783-16 ie | sce aa 
9 | 1716-72 1759" | 47 i r “StI7 : Fi 
eee ee ee ee 
1717-78 1802 Z oly 5 
1698-51 1778 | 1717-79 tod | 1731-90 isa | Loe 1 ist | 1784.20 rae hoes 
1698-52 1778 | 1719-80 1796 | 1732-91 1334 | 1779-2 eee | bees 1883 | 1812-31 1911 
1698-53 1778 | 1719-81 1796 | 1732-92 1835 | 1760-3 eet | 1786-92 soe til vere one 
Se Aaa ou satel 18 aul eee 1895" | 1760-8 1897 | 1786-22 1885 | 1813-33 1914 
1698-55 1778 |. 1719-84 1801 | 1732-94 1837 | 1761-5 Taey Ml aeons 1885 | 1813-34 1911 
1698-56 1778 | 1719-85 1795 | 1732-95 1834 | 1761. 6 fey el eis 1883 | 1813-35 1909 
4698-57 1778 | 1719-86 1795 | 1733-96 1834 | 1761-7 1360 | 1788-29 Hevea t rote ate 
1698-58 1778 | 1719-87 1795 | 1733-97 1848 | 1762-8 Trusts § 226 | 1788-30 Teel eee aoe 
1699-59 1778 | 1719-88 1794 | 1733-98 1848 | 1762-9  “  €329 | 1798-31 aya denetge ee 
1699-60 1755 | 1719-89 1815 | 1733-99 1848 | 1762-10 Infants § 28 | 1789-32 feet oon per 
1699-61 1768 | 1720-90 1815 | 1734-1 1848 | 1762-11 Aliens $24 | 1789- 1876 | 1815-42 1997 
e 1699-63 1770 | 1720-92 1815 | 1734- 2 1832 | 1762-17 Trusts § 376 1189-34 ieect vege aut ee 
1699-64 1770 | 1720-94 1815 | 1735-6 1832 | 176219 9g 383 | 1789-35 eT ear ae 
1700-65 1770 | 1720-95 1814 | 1735-7 1832 388 | 1790-36 1876 | 1817-47 1924 
1701-66 1770 | 172-96 1817 | 1735-8 1832 | 1763-20 “ § 380. | 1790-37 aay? | aeieias ree 
1701-67 1770 | 1720-97 1814 | 1736-10 1832 | 1763-23 “* §341 | 1791-38 eel nese aoe 
1701-68 1770 | 1721-2 1808 | 1736-11 1832 | 1763-25 1362 | 1792-39 “eee een 1924 
1701-69 1770 | 1721-8 1808 | 1736-12 1832 | 1764-27 Trusts § 415 | 1792-41 ieee? aie ae 
1701-70 1770 | 1721- 4 1808 | 1736-13 1832 | i708 9 §507 | 1792-42 Pall eee te) 
1701-71 1770 «} 1721-5 1808 | 1737-14 1832 | 1765-29 * —§ 509 | 1792-43 rong Ea oe 
1701-72 i770 | 1722-8 1819 | 1737-15 1832 | 1765-30 “ “| 1793-44 ml eae be 
1702-73 1770 | 1722-9 1819 | 1738-16 1933 | 176631 * = | 1793-45 jee | doves om 
1702-74 17 | 1722-10 1819 | 1739-17 1833 | 1766-32 ‘  §508 | 1793-46 “eon prerars ee 
1702-75 1770 | 1722-11 1819 | 1739-18 1833 | 1766-36  ‘ §337 | 1798-47 pete aot 
1702-76 1770 | 1722-12 1819 | 1739-19 ° 1883 | 1766-37 “= “| 1798-49 ings | donee se 
1702-77 1770 | 1722-13 1777 | 1739-20 1833 | 1767-41 “ §g518 | 1794-50 1876 | tena 1927 
1702-78 1770 | 1722-14 1818 | 1739-21 1833 et seq. | 1794-51 1503!{| sone pee 
1702-79 170 | 1722-15  ° ~—«:1818_‘| 1740-22 1833 | 1767-42  “ §§ 672- | 1794-52 1804 | seer ee, 
1702-80 1770 | 1723-16 1818 | 1740-23 1833 *roeell ivoniea 1894 | 1923-86 1925 
1702-82 1771 | 1723-17 1803 | 1740-24 1833 | 1767-43“ §§.594- | 1795-56 goo | Peer aT Bee a 
1703-83 i771 | 1723-18 1803 | 1740-25 183: 654 | 1796-57 1900 5 Cee a 
1703-84 1771 _~«‘| «1723-19 1795 | 1740-26 1933 | 1767-44 ‘* §§ 655- | 1796-58 1900 Trusts § 596 
1703-86 1772 | 1723-20 1820 | 1740-27 1833 663 | 1797-59 1900 et Seq. 
1704-87 1772 | 1723-21 1797 | 1741-28 igi7 | 1767-46 “ §g578- | 1797-60 eo ey 1995 
1704-88 1772 | 1723-22 1797 | 1741-29 1824 580 | 1797-61 1902 1895-92 ee 
1705-89 1772 | 1723-23 1797 | 1741-30 igoq |-1767-47 9 **-§§ 717- | 4797-6 902 | 1825-92 1943 
1705-92 1769 | 1724-24 1802 | 1742-33 1842 738 Z Mg ee 1929 
1705-93 1769 | 1724-25 1797 | 4749-34 eit | Tees. “Bee | eects sae Reoaleed 10%5 
-\ 1705-96 1765 | 1724-27 1797 | 4743-35 Jee ipioe do tt ig adbel Hraethe 1309, j| 182605 1936 
4705-97 1765 | 1724-28 1798 | 1743-36 Vee a cates 1899 | 1826-96 1934 
1705-98 1765 | 1724-29 1798 || 4743-38 ios | 1768-51 186301] Brenan 1899 | 1826-97 1940 
1706- 2 1765 | 1724-31 1798 | 3744-39 1995. 1896. | 2@0-54 1865, 1} Ate 68 1899 | 1826-98 1940 
1706- 3 eal Ec 1798 | 1745-40 1825, 1826 | 77 ee 1887 | 1799-70 too | 1827 2 1942 
1708-4 1764 798 ee 1771-56 1 a : 
TOTS 1779: | 1725-35 OU gees. Penal eeneeT 4 sey || 199-7 1899 | 1827- 8 . 1943 
1707- 6 1764 | 1725-36 1799 | 1742-43 “po plies 1887 ..| Hepnene 1899 | 1827- 4 1944 
1707-7 1764 | 1725-37 1799 | 1745-44 igo | 1771-59 Ne pein acca Wa Soir 1944 
1707- 9 1763 | 1726-38 1799 | 1745-45 tgo7_ | 1771-60 teh all heaeces 1295" | 1828-8 1947 
1707-10 1763 | 1726-39 1799 | 1746-46 1827 | 1772-61 1867 | 1301-76 See 1948 
1708-11 1763 | 1726-40 1800 | 1746-47 1845 | 1772-62 1865 | 1802-78 veil hee die 1947 
eee ee Has 1794 | 1746-48 1845 | 1772-63 1867 | 1803-79 1908 ‘ess 1939 ae 
7 1794 | 1747-49 1845 | 1772-64 1867 | 1803-80 1903 | 183 d 
1708-16 1766 | 1726-47 1794 | 1747-50 4945 | 1772-65 1867 | 1803-81 o8 | 1830-18 ce 
1708-17 1766 | 1727-48 1801 | 1747-51 1845 | 1772-66 1866 | 1803-82 decotilesie nah hae 
1708-18 1766 | 1727-49 1801 | 1747- LT es 1888 | 1831-16 1959 
eee ee ie wees ele ee 
1801 7 Pree : =e 
fee im first it eee fig eee ieee 
1710-24 1715 | 1727-54 1830 | 1749-56 1849 | 1775-76 1369 | 1804-88 sess | 1839-23 198 
1710-25 W775 | 1727-95 1828 | 1749-57 1849 | 1775-77 1871 | 1805-89 teen | 1833-98 aes 
1710-26 1775 | 1727-56 1831 | 1749-58 1849 | 1775-78 1871 | 1805-90 ise | 183395 ed 
1710-27 1775 | 1728-57 1830 | 1749-59 ° —«-1849_| 1775-80 1872 | 1905-91 loot | 12328 ey 
1710-28 1775 | 1728-58 1830 | 1749-60 1849 | 1776-81 1872 | 1805-92 1888 | 1833.28 aed 
1710-29 1775 | 1728-59 1830 | 1749-61 1849 | 1776-82 1872 | 1805-93 iss | 1833-99 eS 
a710-%0 ATW) | 1728-40 1830 | 1749-62 1851 | 1777-83 1872 | 1805-94 i889 | 1834-30 1982 
- : 830 | 1750-63 5 i 2 5 
1710-33 trea | 1728-62 1830 | 1750-64 Tei | 1786 ie72 | 1800-96 1889 | 1894-32 Se 
1711-34 1774 | 1728-63 1830 | 1750-65 + 1851 | 1777-87 1872 | 1806-97 isso | 189483 ee 
1711-37 1791 | 1728-64 1830 | 1751-66 1851 | 1778-88 1872 | 1806-98 ie9 | 1884-34 id 
1711-38 1805 | 1728-65 1830 | 1751-67 1851 | 1778-89 1872 | 1805-99 reso | 1834-36 1SCE 
1711-39 1805 | 1728-66 1830 | 1751-68 1851 | 1778-90 1872+ | 1807- 2 190 | 1894.37 ee 
1712-40 1805 | 1729-67 1830 | 1751-70 1850 | 1778-91 1872 | 1807- 6 1904 | 1896.88 He 
1712-42 1776 | 1729-68 1830 | 1752-71 1850 | 1778-92 1872 | 1807-7 pea laweks 1955 
1712-43 1776 | 1729-69 1830 | 1752-72 1850 | 1779-93 Trusts § 725 | 1308-8 1904 | 1835-40 1908 
1712-44 “4776 | 1729-70 1830 | 1752-73 1850 | 1779-95 ‘1875 | 1808-9 1904 |1e3641 986 
1712-45 1781 | 1729-71 1830 | 1753-74 1850 | 1780-97 1875 | 1808-10 1904 | 1835-42 Ths 
1712-52 1779 | 1729-72 1830 | 1753-75 1850 | 1781-1 1875 | 1808-11 i904 | 1835-43 ise 
1713-53 1779 | 1729-73 1829 | 1753-76 1850 | 1781-3 1875 | 1808-12 1904 | 183548 Powers 
1713-54 1779 | 1729-74 1829 | 1753-77 1850 | 1781- 4 1375 | 1808-13 1904 122-197 


1713-55 1779 | 1729-76 1829 | 1754-78 1850 | 1782- 5 1875 | 1808-14 
1713-58 1759, 1760 | 1729-77 1829 | 1754-80 1852 | 1782- 6 1875 | 1809-15 1904 1836-48 1964 


XXV1IM 
eS ee 
46 Cyc 68&69 CJ 
Page Note Sec. 
1836-49 1957, 1964 
1836-51 1964 
1836-52 1964 
1836-54 ‘1953 
1836-55 1953 
1837-55: 1953 
1837-57 1956, 
1837-58 1965 
1837-59 19€6 
1237-60 1965 
18 °7-61 1966 
1837-62 1966 
183743 195 
1838-66 1968 
1838-67 1958 
1839-68 1968 
1839-69 1968 
1839-70 1969 
1840-71. 1970 
1840-73 1972 
18*0-74 1972 
1841-75 1958, 1973 
1841-76 1968, 1973 
1841-77 1968, 1973 
1841-78 1973 
1842-80 1977 
1842-81 1978 
1842-82 1978 
1812-83 1978 
1843-84 1982 
1843-85 1982 
1843-88 1994 
1843-89 1934 
1843-90 1984 
1844-91 1984 
1844-92 1984 
1844-93 1985 
1844-94 1985 
1845-95: 1985 
1845-96 1985 
1845-97 1985 
1845-99 1987 
1815- 1 1987 
1845- 2 1987 
1845- 3 1987 
1845- 4 1987 
1846-5 1987 
1846- 6 1987 
1846- 8 1988 
1846- 9 1988 
1847-10 1988 
1847-11 1989 
1847-12 1993 
1847-14 2013 
1847-16 1994 
1847-17 | 1994 
1848-18 1994 
1848-20 1995 
1848-21 1995 
1848-22 1995 
1848-23 1998 
1848-25 1999, 2001, 
2003-2009 
1849-28 2002, 2003 
1819-29 2009 
1849-30 2009 
1249-31 2007 
1819-32. 2014 
1849-33 2014 
1850-34 2014 
1850-35, 2014 
180-36 2014 
1850-38 2022 
1850-40 2022 
1850-41 2022 
1850-43 2022 
1851-45 2018 
1852-46 2018 
1852-47 2017 
1852-48 2021 
1852-49 2021 
1852-50 2023 
1852-51 2025 
1852-52 2025 
1852-53 2026 
1853-54 2026 
1853-55 2026 
1853-56 2028 
1853-57 2027 
1853-58 2030 
1853-59 2033 
1854-60 2029 
4854-61 2031 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


WILLS— Continued 


A — = Ss - a Ses - —A~—_, 

40 Cye 68&69 CF] 40 Cye 68869 C.J | | 40 Cye 
Page Note Sec. | ‘ave Note Sec. |Page Note 
1854-62 2032 | 1871-73 2092 | 1883-81 
1854-63 2032 | 1871-74 2092 | 1893-82 
1854-64 2032 | 1871-75 2092 | 1883-83 
1854-65 2037 | 1871-76 2092 | 1873-84 
1854-66 2039 | 1871-77 2095 | 18$4-85 
1854-67 2039 | 1872-79 2095 | 1884-88 
1854-€8 2039 | 1872-80 2095. | 1884-89 
1854-69 2039 | 1872-81 2096 | 1884-90 
1854-70 2039 | 1872-82 2096 | 1284-91 
1855-71 2041 | 1879-83 2096 | 184-92 
1835-72 2011. | 1872-84 2096 | 1884-93 
4855-73 2041 | 1872-85 2106 | 1875-96 
1855-74 2041 | 1872-86 2108 | 1885-97 
1855-75 2041 | 1872-87 2104 | 1825-98 
1855-76 2041 | 1872-88 2104 | 1836-99 
1855-77 2042 | 1872-89 2104 | 188-1 
1835-78 2044 | 1872-90 2104 | 1896- 2 
1855-79 2044 | 1872-91 2104 | 1936-3 
1853-81 2047 | 1872-92 115 | 1896- 4 
1858-82 2047 | 1873-93 2115 | 1886-5 
1856-83 2047 | 1873-94 2115 | 18°6- 6 
1856-84 2047 | 1873-95 2115 | 1888-7 
4856-85 2047 | 1873-96 2115 | 1887- 8 

857-86 9047 | 1873+ 2115 | 1887-9 
1857-87 2047 | 1873-98 2115 | 1897-10 
1857-89 2049 | 1873-1 2117 =| 1837-11 
1857-90 2049 | 1873- 2 2117 | 1837-12 
18°7-91 2049 | 1873~ 3 2097 | 1837-13 
1878-92 90°9 | 1874- 4 2097 | 1887-14 
18°8-93 9019 | 1874-5 2113 | 1887-15 
1858-94 2049 | 1874-6 2113 | 1888-16 
1878-95 2049 | 1874-9 2116 | 18SS-17 
1858-96 2049 | 1874-10 2116 | 1988-18 
1859-98 2049, 2050 | 1875-12 2116 | 183-19 
4859-99 . 2049, 2050 | 1875-13 3116 | 1888-20 
1859-2 2050 | 1875-14 2104 | 1889-21 
1859- 3 2051 1875-15 2104 | 1888-22 
4859-4 2050 | 1875-16 2104 | 1899-23 
4859-5 2050 | 1875-17 2104 | 1889-24 
1859- 6 2050 | 1876-18 2104 | 1889-25 
1859-7 2050 | 1876-19 2404 | 18°9-26 
1859-8 2070 | 1876-20 2109 | 1889-27 
1830-10 2052 | 1876-21 2109 | 1889-28 
1861-11 2052 | 1976-22 2109 | 1889-29 
1861-13 2052 | 1876-2: 2109 | 1889-30 
1861-14 2052 | 1876-24 2109 | 1889-31 
1861-15 2058 | 1876-25 2107 | 1899-32 
1861-16 2061 | 1977-96 2108 | 1889-34 
1862-17 2077 + | 1877-27 210g | 1890-35 
1852-18 2077 | 1977-98 1g | 1990-36 
1852-19 2077 | se77-56 9118. | 1890-37 
Wicren 2077 | 197-30 B118..| Heats 
1862-21 20h ernst atig | 1890-39 
1862-22 2077 | 1977-39 9119 | 1830-40 
1862-23 2077 | 1977-33 Fa a 
1863-24 2077 | 1877-34 9199 | 1890-42 
1853-25 2077 | 1878-35 * Digest bela 
1863-26 2077 | 1878-36 pee Reyes ty 
1863-27 2077 | 1878-37 Dien 
1863-28 2077 | 1878-38 Avaiiaa Lee reg hl 
1853-29 2077 | 1878-39 gig | 1892-49 
1863-31 2078 | 1878-40 2193 | 1892-50 
1864-32 2078 | 1878-41 9123 | 1892-52 
1264-33 2078 | 1878-45 2194 | 1892-53 
1834-34 2078 | 1879-46 2195 | 1893-54 
1864-35 2078 | 1879-47 2195 | 1893-55 
1864-37 2062 | 1879-48 2125 | 1893-56. 
1885-38 2062 | 1879-50 2196 | 1898-57 
1865-39 2066 | 1879-51 2196 | 1893-60 
1865-40 2066 | 1879-52 2126 | 1894-61 
1866-41 2066 | 1879-53 2126 | 1895-62 
1866-43 2066 | 1980-54 2127 | 1895-63 
1836-44 2066 | 1880-55 2127 | 1895-64 
1836-47 2066 | 1890-57 2127 | 1895-65 
1857-51 2067 | 1880-58 2127 | 1895-66 
1967-52 2067 | 1880-59 2127 | 1895-67 
1867-53 2067 | 1880-60 2127 | 1895-68 
1867-54 2067 | 1881-61 2127 | 1895-69 
1868-55 2073 | 1881-62 2127 | 1895~70 
1868-56 2074 | 1881-63 2198 | 1896-71 
1859-57 2072-2074 | 1881-64 2128 | 1296-72 
1859-58 2072-2074} 1881-65 2128 | 1895-73 
1869-62 2085 | 1881-66 2128 | 1896-74 
1870-63 2085. | 1881-67 2129 | 1896-75 
1870-64 2085 | 1882-68 2199 | 1896-76 
1870-65 2085 | 1282-69 2129 | 1897-77 
1870-66 2085 | 1882-71 2130 | 1897-78 
1870-87 2086 | 1883-72 2130 | 1897-79 
1870-68 2086 | 1883-73 2120 | 1897-80 
1870-69 2088 | 1883-75 2130 | 1897-81 
1870-70 2087 | 1883-76 2130 | 1897-82 
1871-71 2087 | 1883-79 2131 | 1897-83 
1871-72 2087 | 1883-80 2131 | 1897-84 


68&69 C.J 
Sec. 


2131 
2132 
2131 
2134 
2134 
2135 
2136 
2136 
2136 
2136 
2138 
2140 
2140 
2140 
2140 
2140 
2140 
2140 
2141 
2143 
2142, 
2146 
2142 
2144 
2146 
2142 
2142 
2142 
2142 
2142 
2142 
2142 
2142 
2142 
2142 
2148 
2148 
2148 
2148 
2148 
2145 
2145 
2147 
2147 
2147 
2150 
2150 
2162 
2152 
2152 
2152 
2152 
2152 
2152 
2152 
2152 
2153 
2157 
2157 
2157 
2158 
2158 
2159 
2159 
2159 
2159 
2161 
2161 
2162 
2162 
2162 
2162 
2162 
2162 
2162 
2162 
2162 
2163 
2163 
2163 
2163 
2164 
2164 
2164 
2164 
2165 
2166 
2166 
2166 
2166 
2166 
2166 
2165 


40 Cye 
Page Note 


1897-85 
1897-86 
1897-87 
1897-88 
1857-89 
1897-90 
1897-91 
1897-92 
18°8-93 
1898-94 
1893-95 
1898-97 
1898-98 
1298-99 
1898- 1 
1898- 2 
1898- 3 
1898- 4 
1899- 5 
1899- 6 
1899- 7 
1899- 8 
1899- 9 
1299-10 
1899-11 
1900-12 
1900-13 
1900-14 
1900-15 
1900-16 
1900-17 
1901-18 
1901-19 
1501-20 
1901-21 
1991-22 
1901-23 
1901-25 
1901-26 
1901-27 
1901-28 
1902-29 
1902-30 
1902-31 
1902-33 
1902-34 
1502-35 
1902-36 
1902-37 
1902-38 
1932-39 
1903-40 
1903-41 
1903-42 
1904-43 
1904-44 
1904-46 
1905-47 
1905-48 
1905-49 
1905-50 
1965-51 
1995-52 
1905-53 
1905-54 
1905-55 
1905-56 
1906-57 
1906-59 
1906-60 
1907-61 
1908-62 
1908-63 
1908-65 
1908-66 
1908-67 
1908-68 
1909-69 
1909-70 
1909-73 
1910-74 
1910-75 
1910-76 
1910-77 
1910-78 
1911-79 
1911-80 
1911-81 
1911-82 
1911-83 
1911-84 
1912-85 
1912-86 


68&69 C.J. 
Sec. 


2165 
2165 
2165 
2165 
2165 
2165 
2165 
2165 
2165 
2165 
2167 
2168 
2168 
2168 
2168 
2168 
2168 
2168 
2169 
2169 
2168 
S20 
a raleal 
2171 
2171 
2173 
2173 
2173 
2173 
2173 
2173 
2175 
2173 
2174 
2174 
2176 
2176 
2178 
2178 
2178 
2178 
2179 
2179 
2179 
2180 
2180 
2180 
2180 
2182 
2182 
2182 
2182 
2195 
2182 
2182 
2183 
2180 
2185 
2185 
2186 
2186 
2186 
2186 
2185 
2187 
2183 
2186 
2186 
2191 
2189 
2189 
2188 
2188 
2190 
2190 
2188 
2188 
2192 
2193 
2193 
‘2193 
12194 
2194 
2194 
2194 


2194 - 


2195 
2195 
2195 
2195 
2195 
2195 
2195 


J 
al geen 
a 


y 


a 
40 Cye. 68&69 C.J. 
Pare Note . See... 
1912-87 2195, 
1912-88 2195 
1912-89 2196 
1912-90 2313 
1912-91 2213 
1912-92 2313. = 
1912-93 + 2312 
4912-95 2570 
1912-96 2570 
1912-97 2197 
1913-98 2107 
1913 99 2197 
1913-1 2197 1 
1913- 2 2198 rs 
1913- 3 2197 
1913- 4 2197 Es 
1913- 5 2193¢ ae 
1913- 6 2198 4 
1913-7 2198 fe 
1913- 8 2198 
1913-9 2199 
1914-10 2198 
1914-12 2199 % 
1914-13 2200 
1914-14 2200: $' 
1914-15 2199. 
1914-16 2218 2s 
1914-17 2218 
1914-18 2209 
1915-21 9203 
1915-23 2223 
1915-24 2223 
1915-25 2223 
1915-26 2222 
1916-29 2222 
1516 30 2222 ; 
1916-31 2222 ; 
1916-32 2222 
1916-33 2222 
1916-34 2222 
1916-35 2228 
1916-37 2220 
1916-38 2209 
1916-39 2209 
1917-43 2207 
1917-43 2200 
1917-44 2200 
1917-47 2206 
1917-49 2226 
1917-50 2226 
1918-52 2225 r 
2918-53 2225. 
1918-54 2225, 2226 
1918-55 2225 
1918-56 2227 
1918-60 2205 
1919-61 2205 
1919-62 2205 + 
1919-63 2205. 
1919-65 2205: 
1919-67 2207 
1919-68 2207 
1919-69 2207 
1920-70 2207 
1920-71 2230 
1920-72 2230 
1920-74 2210 
1920-75 2210 
1920-77 2210 
1921-78 2210 
1921-79 2210 
1921-80 2214 
1921-81 2214 
1921-82 9214 
1921-83 2214 
1921-86 2233 
1922-88 Dese. & D. 
§ 220 
1922-90 2233 
1923-91 2233 
1923-93 2937 
1923-94 2237 
1924-96 2238 
1924-99 2239 
1924-1 2241, 
1924- 2 2241 
1924- 3 2247 | 
1924— 4 (2247 
1924- 5 2247 
1924- 7 2248 | 
1924- 8 2248 
1924-9 2248 
1924-10 2248 


40 Cyc 
Page Note 
1924-12 
1925-13 
1925-14 
1925-17 
1925-18 
1927-19 
1927-20 
1927-21 
1927-22 
1927 -23 
1928-24 
1928-25 
1928-26 
1923-27 
. 15°8-28 
1928 30 
1928-31 
1929-32. 
1929-33 
1929-34 
1929-35 
1929 36 
1923-37 
1930-38 
1930-39 
1930-40 
1931-41 
1931-42 
1931-43 
1931-44 
1932-45 
1922-46 
1932-47 
1932-48 
1932-49 
1932-50 
1932-51 
1932-52 
1932-54 
1933 55 
1933-56 
1933-53 
1933-59 
1933-61 
1933-62 
1934-63 
1934-64 
1934-65 
1935-66 
1935-67 
1935-69 
1936-70 
1936-71 
1936-72 
1936-73 
1986-74 
1937-75: 
1937-76 
1937-77 
1937-78 
1937-79 
1937-80: 
1928-81 
1928 82 
1938-83 
1938-84 
1938-85. 
1928-86 
1938-87 
19°8 88 
1938-89 
1938-90 
1938-91. 
1938-92 
1938-93 
1928 94 
1938-95 
1938-96 
1938-97 
1928-98 
1938-99 
1935-1 
1939- 3 
1939- 4 
1939- 5 
1939- 6 
1939- 7 
1939- 8 
1940- 9 
1940-10 
1940-14 
1940-15 
1941-16 
1941-17 


68&69 C.J 


See. 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 
Page Note 


1941-18 
1941-19 
1941-20 
1942-21 
1942 -22 
1942-25 
1943-27 
1943-28 
1943-29 
1943-30 
1943-31 
1944-32 
1944-33 
1944-34 
1944-35 
1944-36 
1944-37 
1945-38 
1945-39 
1945-40 
1945 -41, 
1947-42 
1948-43 
1948-44 
1948-46 
1948-47 
1949-49 
1949-50 
1950-51 
1950-52 
1950-53 
1950-54 
1951-55 
1951-56 
1952-58 
1953-60 
1953-61 
1953-62 
1953-62 
1953-64 
1954-65. 
1954-66 
1954-67 
1954-68 
1954-69 
1955-70 
1905-71 
1955-72 
1955-73 
1956-74 
1956-75 
1956-76 
1957-77 
1957-78 
1957-79 
1957-80 
1957-81 
1957-82 
1957-83. 
1958-84 
1958-85 
1958-86 
1968-87 
1958-88 
1959-89 
1959-90 
1959-91 
1959-93 
1959-94 
1959-95 
1959-96 
1960-97 
1960-99 
1960- 1 
1960-2 
1960- 3 
1950- 4 
1969- 5 
1961- 6 
1961- 7 
1961- 8 
1961= 9 
1961-10 
1962-11 
1962-12 
1962-13 
1962-14 
1962-15 
1962-16 
1962-17 
1962-18 
1962-19 
1963-20 
1963-21 


6 i 
68&69 C.J 
Sec. 


2298 
2299 
2301 
2301 
2301 
2302 
2303 
2304 
2305 
2306 
2306 
2307 
2307 
2233 
2308 
2309 
2309 
2310 
2310 
1477 
2310 
2310 
2310 
2310 
2311 
2311 
2312 
2313 
2313 
2313 
2313 
2313 
2313 
2313 
2315 
2316 
2316 
2317 
2318 
2319 
2320 
2320 
2320 
2320 
2220 
2321 
2321 
2324 
23211 
2322 
2322 
2323 
2323 
2324 
2324 
2324 
2325 
1924 
2327 
2327 
2328 
2328 
2329 
2329 
2330 
2330 
2330 
2330 
2331 
2331 
2331 
2332 
2332 
2332 
2332 
2333 
2333 
2334 
2334 
2334 
2334 
2334 
2334 
285, 
2335 
2335 
2336 
2336 
2336 
2336 
2336 
2337 
2337 
2337 


40 Cye 
Page Note 
19°3-22 
1964-23 
1964-24 
1964-27 
1954-29 
1964-30 
1965-32 
19§5-33 
1965-34 
1956-35 
1963-37 
1967-38 
1987-39 
1967-40 
1967-41 
1967-42 
19° 7-43 
1967-44 
1967-45 
1948-46 
1968-47 
1988-49 
IOBS FQ 
1929-53. 
1939-54 
1989-55. 
1969-5T 
1969-58 
19°9 59 
1970-63 
1970-64 
1970-65 
1970-67 
1971-68 
1971-69 
1971-70 
1971-71 
1971-72 
1971-73 
1971-74 
1971-75 
1971-76 
1971-17 
1971-78 
1972-79 
1972-80 
1972-81 
1972-82 
1972-84 
1972-85 
1972-87 
1972-88 
1973-89 
1973-90 
1973-91 
1973-94 
1973-95 
1973-96 
1973-97 
1974- 1 
1974-3 
1974- 4 
1974- 5 
1974- 7 
1974- 8 
1974- 9 
1974-10 
1974-11 
1974-12 
1974-13 
1975-14 
1975-15 
1975-16 
1975-17 
1975-18 
1975-20 
1975-21 
1975-22 
1976-24 
1976-25 
1976-26 
1976-27 
1976-28 
1976-29 
1976-30 
1976-31 
1976-32 
1976-33 
1976-34 
1976-36 
1976-37 
1977-39 
1977-40 
1977-41 


(a 
68&69 C.J. 
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40 Cyc 


Page Note 


1977-43 
1977-44 
1977-45 
1977-46: 
1978-47 
1978 48 
197849 
1978-50 
1978-51 
1978-52 
1979-54 
1979-55 
1979-56 
1979-57 
1979-58 
1979-59 
1979-60 
1980 -62 
1980-64 
1980-65 
1980-67 
1980-48 
1920-69 
1980-70 
1980-71 
1920-72. 
1981-73 
1981-74 
1981-75 
1981-76 
1981-77 
1981-78 
1981-79 
1581-80 
1931-81 
1982-82 
1982-83 
1982-84 
1982-85 
1982-86 
1982-88 
1982-89 
1982-90 
1983-91 
1983-92 
1983-93 
1983-94 
1983-95 
1983-99 
1983- 2 
1983- 3 
1983- 4 
1984- 6 
1984— 7 
1984— 8 
1984— 9 
1984-10 
1984-11 
1984-12 
1984-13, 
1984-14 
1984-15 
1984-16 
1985-18 
1985-19 
1985-20 
1985-21 
1985-22 
1985-23 
1985-26 
1985-27 
1985-28 
1985-29 
1985-31 
1985-32 
1985-33 
1985-34 
1986-35 
1986-37 
1986-28 
1986-39 
1986-40 
1986-41 
1986-42 
1986-43 
1986-44 
1987-46 
1987-47 
1987-48 
1987-49 
1987-50 
1987-51 
1987-52 
1987-53 


peak ae 
68£69 C.J. 
Sec. 


2392 
2392 
2392 
2392 
2292 
2392 
2392 
2392 
2393 
2393 
2394 
2394 
2394 
2394 
2394 
2°95 
2396 
2397 
2296 
2396 
22396 
2396 
2397 
2397 


—_—— 
40 Gye 68&69 CJ. 

Page Note See. 
1987-54 2429 
1988-55 2429 
192-56 2429 
1983-59: 2499 
198-60 2429 
1988-61 2432 
198-63 2432 
198-64 2432 
1988-65 2432 
1988-66 2432 
1928-67 2432 
1989-70 2430 
1989-71 2430 
39072 24°90 
1989-73 2420 
1989-74 2430 
1989-75 2428 
1°89-76 2438 
1990-77 2428 
1999-78 2438 
1990-79 2440 
19°0-80 2449 
1990-81 2440 
1990-82, 2440. 
1990-83 2439 
1990-85 Homesteads 

§ 493 
1991-86 2446 
1991-94 2447 
1991-95 2447 
1991-96 2447 
1991-98 2447 
19°2-99 2447 
1992-1 2447 
1992-2 2448 
1992- 3 2448 
1993- 4 2448 
1993- 5 2448 
1993- 6 2448 
1993- 7 2450 
1592-— § 2450 
1993- 9 2451 
1993-10 2451 
1993-11 2451 
1993-12 2453 
1993-13 2453 
1994-14 2453 
1994-15 2453 
1994-16 2454 
1994-18 2433. 
1994-19 2433 
1995-20 2457 
1995-21 2457 
1995-23 2459 
1995-24 2459 
1995-25 2459 
1995-26 2460 
1996-28 2459 
1996-29 2459 
1996-30 2459 
1996-31 2459 
1996-32 ‘ 2459 
1996-33 2459 
1996-35 2461 
1997-36 2461 
1997-38 2462 
1997-39 2462 
1997-41 2462 
1998-42 2462 
1998-43 ett 
1998-44 <§ 
1998-45 2463 
1998-47 2463 
1995-48 2466 
1999-49 2466 
1999-51 2466 
1999-52 2466 
1999-53 2466 
1999-54 2466 
2000-55 . 2467 
2000-56 2467 
2000-57 2467 
2000-58 2467 
2000-59 2467 
2000-60 2467 
2000-61 2467 
2000-62 2467 
2000-63 2467 
2000-64 2468 
2001-66 2468 
2001-67 2468 
2001-69 2470 
2001-72 ATL 


SF 
40 Cye 68&69 C.J. 


Page Note 
2002-73 
2002-74 
2002-80 
2002-81 
2002-82 
2002-83 
2002-84 
2003-85 
200?—°6 
2003-87 
2002-88 
2003-89 
2004-90 
2004-91 
2004-92 
2005-93 
2005-94 
200-95 
200-96 
2005-97 
2095-98 
2005- 1 
2006- 2 
205- 3 
2006- 4 
2005- 5 
2006- 6 
2003- 7 
2006- & 
2005- 9 
2006-10 
2607-11 
2007-12 
2007-13 
2007-14 
2007-15 
2007-16 
2008-17 
2008-18 
2008-19 
2°%08-20 
2008-21 
2008-23 
2008-24 
2009-25) 
2009-26 
2009-27 
2009-28 
2010-29 
2010-30 
2010-31 
2010-32 
2010-33 
2011-24 
2011-35 
2011-36 
2011-37 
2011-38 * 
2011-39 
2011-40 
2011-41 
2013-42 
2013-43 
2014-44 
2014-45 
2015-46 
2015-48 
2016-50 
2016-51 
2016-52: 
2016-53 
2016-54 
2016-56 
2017-57 
2917-58 
2017-59 
2017-61 
2017-63 
2017-64 
2017-67 
2017-68 
2018-70 
2018-71 
2018-72 
2019-73 
2019-74 
2019-75 
2019-76 
2020-77 
2020-78 
2020-79 
2021-80 
2021-81 
2021-82 


XXX 


40 Cye 
Page Note 
2021-83 
2022-85 
2022-86 
2022-87 
2022-88 
2022-89 
2023-90 
2023-91 
2023-92 
2022-93 
2023-94 
2023-95 
2024-96 
2024-97 
2024-98 
2025-99 
2025- 1 
2025- 2 
2026- 3 
2026- 4 
2026- 5 
2026- 6 
2025- 7 
2026- 8 
2026- 9 
2026-10 
2025-11 
2026-12 
2026-13 
2026-14 
2026-15 
2027-16 
2027-17 
2027-18 
2028-19 
2028-20 
2028-21 
2028-22 
2029-23 
2029-24 
2029-25 
2030-26 
2030-29 
2031-33 
2051-34 
2031-35 
2032-36 
2032-37 
2032-38 
2033-89 
2033-40 
2033-41 
2033-42 
2033-44 
2033-45 
2033-46 
2028-47 
2034-49 
2024-50 
2035-51 
2035-52 
2035-53 
2035-54 
2035-55 
2035-56 
2035-57 
2035-58 
2035-59 
2036-60 
2036-61 
2026-62 
2036-63 

36-64 
2037-65 
2037-66 
2037-67 
2037-68 
2037-69 
2038-73 
2038-74 
2028-75 
2038-76 
2038-77 
2038-78 
2038-79 
2039-80 
2039-81 
2029-82 
2039-83 
2039-84 
2039-86 
2040-87 
2040-88 


GPS 
68&69 C.J. 


Sec. 
2494 
2492 


CYC-CORPUS JURIS PARALLEL REFERENCE TABLE 


40 Cye 


Page Note 


2041-89 
2041-90 
2041-91 
2042-95 
2042-96 
2042-97 
2042-98 
2042-99 
2042-1 
2042- 2 
2043- 3 
2043- 4 
2043- 5 
2043— 6 
2043- 7 
2042- 8 
2044-10 
2044-11 
2044-12. 
2044-14 
2044-15 
2044-16 
2044-17 
2044-19 
2045-20 
2045-21 
2045-22 
2045-23 
2045-24 
2046-25 
2046-26 
2046-27 
2046-28 
2046-29 
2046-30 
2046-31 
2046-32 
2046-33 
2046-34 
2047-35 
2047-36 
2047-37 
2047-28 
2047-39 
2047-41 
2048-42 
2048-43 
2048-44 
2048-45 
2048-46 
2049-48 
2049-50 
2049-51 
2049-52 
2049-53 
2049-54 
2049-55 
2049-56 
2049-57 
2049-58 
2049-59 
2050-66 
2050-61 
2050-62 
2050-63 
2050-64 
2050-65 
2051-66 
2051-67 
2051-68 
2051-70 
2051-71. 
2051-72 
2051-73 
2051-74 
2052-15 
2052-76 
2052-77 
2052-78 
2052-79 
2052-80 
2052-81 
2053-82 
2053-83 
2053-84 
2053-85 
2053-86 
2053-87 
2053-88 
2053-90 
2053-91 
2053-92 
2054-93 
2054-94 


2484, 
2484, 


2519 
2510 
2510 
2514 
2514 
2514 
2474 
24715 
2475 
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Sec. 


Page Note 
2054-95 
2054-96 
2054-97 
2954-98 
2054-99 
2055- 1 
2055- 2 
2055- 3 
2055- 4 
2055- 5 
2056- 6 
2055- 7 
20"°6- 8 
2055-10 
2057-12 
2057-13 
2057-14 
2057-15 
2057-16 
2057-19 


2057-20 
2058-21. 
2N5S-22 
2058-23 
| 2058-24 
2059-26 
2059-27 
2059-28 
2059-30 
2059-31 
2060-33 
2060-34 


2060-35 
2060-38 
2060-39 
2060-40 
2060-41 
2061-43 
2061-44 
2061-45 
2081-46 
2061-48 
2061-49 
2061-50 
2061-51 
2062-52 
2062-53 
2062-54 
2062-56 
2062-57 
2062-58 
2063-59 
2053-60 
2063-61 
2063-62 
2063-64 
2064-65 
2064-66 
2064-67 
2064-68 
2064-69 
2064-70 
2064-71 
2064-72 
2061-73 
2065-74 
2065-75 
2065-76 
2066-80 
2065-81 
2066-82 
2066-83 
2066-84 
2066-85 
2066-86 
2067-87 
2067-88 
2067-89 
2087-90 
2067-91 
2067-92 
2067-93 
2067-94 
2087-95 
2067-96 
2067-98 
2068-99 
2068- 1 
2068- 2 
2068- 3 
2068- 4 
2068- 5 
2068- 6 
2068- 7 


—— 
68&69 C.J. 
Sec. 


2554 
2554 
2555 
2555 
2555 
2555 
2555 
25.5 
2556 
2521 
2556 


2068- 8 
2068- 9 
2069-10 
2069-11 
2069-12 
2069-13 
2070-14 
2070-15 
2070-16 


2070-19 


2081-14 


40 Cyc 


Page Note 


Sec. 
2572 
2573 
2573 
2573 
2573 
2574 
2574 
2574 
Ex. & Adm. 
§ 1261 

2575 

2576 

2576 

2576 

2576 

2576 

2576 

2576 

2578 

2578 

2578 

2578 

2579 

2579 

2577 

2577 

2577 

2577 

2577 

2580, 

2581 

2581 

2581 

2581 

2583 

2582 

2582 

2582 

2582 


f Te 
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40 Cye 


Page Note 


2081-15, 
2081-16 
2081-17 
2081-18 
2081-19 
2082-20 
2082-21 
2082-22 
2082-23 
2082-24 
2082-25 


2088-90 
2088-91 
2089-92 
2089-93 
2089-94 
2089-97 
2089-98 
2089-99 
2090- 1 
2090- 2 
2090- 3 
2090— 4 
2090- 5 
2090- 6 
2090- 7 
2090- 8 
2091- 9 
2091-10 
2091-11 
2091-12 
2091-13 
2091-14 
2991-15 
2091-16 
2092-17 
2092-18 


| > _- 
68&69 C.3J.| 40 Cye 68&69 C.J. 
Sec. |Page Note Sec. 
2595 | 2092-19 2624 
2595 | 2092-20 2635 
2595 | 2092-21 2636 
2595 | 2052-22 2636 
2595 | 2092-23 2636 
2595 | 2092-24 2637 
2595 | 2092-25 2135 
2°96 | 2093-26 2185 
2597 | 2093-27 2135 
2597 | 2093-28 2638 
2597 2083-29 2638 
2597 2093-30 | 2639 
2598 | 2098-32 2641 
2599 2093-33 | 2640 
2599 2693-24 , 2642 
2603 2094-35 2443 
2€02 | 2095-36 2643 
2600 2095-37 2656 
2600 2095-38 2566 
2600 - | 2095-29 2656 
2600 2095-40 2644 
42600 | 2095-41 2644 
2621 | 2095-42 2644 
2621 2096-43 2644 
2621 | 2096-44 2644 
2621 2095-45 2644 
2601 2096-46 2€44 
2613 2096-47 2644 
2613 | 2006-48 2644 
2613 2097-49 2644 
2615 | 2997-50 2644 
2616 2097-51 2644 
2617 2097-52 2644 
2604 2097-53 2645 
2604 | 2097-54 2646 
2604 | 2097-55 2646 
2604 2097-57 2646 
2606 | 2097-58 2546 
2607 | 2097-59 2646 
2607 | 2098-60 2846 
2608 | 2098-61 2646 
2608 | 2098-62 2646 
2609 2098-63 2647 
2609 | 2098-64 2647. 
2609 | 2098-65 2648 
2610 | 2098-66 2648 
2610 | 2098-67 2649 
2610 | 2098-68 2649 
2611 2098-69: 2649 
2612 | 2098-70 2650 
2618 | 2099-71 2650 
2618 | 2099-72 2651 
218 | 2100-73 2651 
2619 2100-74 2632 
2621 2100-75 2652 
2622 | 2100-76 2652 
2622 2100-77 2652 
2823 2100-78 2552 
2623 | 2100-79 2652 
2626 | 2100-80 2652 
2626 2100-81 2633 
2627 | 2100-83 2657 
2628 | 2101-84 2663 
2628 | 2101-85 OF 63 
2628 2101-86 2464 
2629 | 2101-87 1452 
2629 | 2101-88 1452 
2629 | 2101-89 1452 
2629 | 2101-91 2658 
2629 | 2102-92 26F8 
2628 | 2102-93 2658 
2630 | 2102-94 2658 
2630 | 2102-95. 2659 
2631 2102-96 2659 
2631 | 2102-97 2859 
2631 2102-98 2659 
2632 | 2108-99 2659 
2632 | 2103-1 2660 
2632 | 2103-2 2660 
2633. | 2108- 3 2651 
26383 | 2103- 4 2662 
2633. | 21038- 5 2664 
2633 | 2104-6 2664 
2633 | 2104-7 2664 
2633 | 2104- 9 2665 
2633 | 2104-10 2666 
2633 | 2104-11 2666 
2633 | 2105-12 2667 
2633 | 2105-13 2667 
2633 | 2105-14 2667 
2633 | 2105-15 2668 
2634 | 2105-16 ° 2668 
2634 | 2105-17 2668 
2634 J 2105-18 2668 


40 Cyc 
Page Note 
2105-19 
2105-20 
2105-22 
2105-23 
2105-24 
2105-25 
2106-26 
2106-29 
2106-30 
2106-31 


———_ 
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Sec. 
2668 
2668 
2669 
2669 
2669 
2670 
2670 
2672 
2672 
2671 
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49 Cye 
Page Note 
2106-32 
2107-33 
2107-34 
2107-35 
2107-36 
2107-37 
2107-38 
2107-39 
2107-40 
2107-41 


SS 
68&69 C.J. 


Sec. 
2671 
2671 
2671 
2671 
2671 
2673 
2673 
2673 
2673 

2673, 2677 


40 Cyc 
Page Note 
2107-42 
2108-43 
2108-44 
2108-45 
2108-49 
2108-51 
21(°8-54 
2109-56 
2109-58 
2109-59 
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68£69 C.J.) 40 Cye 68&69 C.J. 
Sec. |Page Note Sec. 
2678 | 2109-60 2693 
2679 | 2109-61 2693 
2678 | 2109-65 2688 
2678 | 2109-66 2694 
2681 | 2110-67 2694 
2684 | 2110-68 2699 
26288 | 2110-69 2699 
2€88 | 2110-72 2709 * 
2690 |, 2110-73 2714, 2715 
2689 ° 2111-76 2717 


40 Cye 
Page Note 
2111-77 
2111-78 
2113-87 
2113-88 
2113-89 
2114-90 
2114-91 
2115-98 
2116-99 


— 
68&69 C.J. 


Sec. 
2716 
2716 
2718 
2718 
2718 
2718 
2718 
2718 
2719 


XXX1 

40 Cye 68&69 C.J. 

Page Note sec. 
2116- 2 2720 
2116- 4 2721 
2117- 5 2721 
2117- 6 2726 
2117- 7 2728 
2117- 8 2728 
2118- 9 2722, 2723 
2118-14 2727 
2118-15 2727 


CORPUS JURIS 


VOLUME SIXTY-NINE 


WILLS 
(Continued from 68 C. J.) 
{Matters not in this Title, treated elsewhere in this Work, see Cross References 68 C. J. p 409] 
ANALYSIS 


I. DEFINITION [sub-analysis 68 C. J. p 381] 
II. HISTORY [sub-analysis 68 C.'J. p 381} 
TI. RIGHT AND CAPACITY TO MAKE A WILL [sub-analysis 68 C. J. p 381] 
IV. WHAT MAY PASS BY WILL [sub-analysis 68 C. J. p 384] 
V. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY DISPOSI- 
TION [sub-analysis 68 C. J. p 384] 
VI. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY [sub- 
analysis 68 C. J. p 386] 
VII. NATURE, REQUISITES, AND VALIDITY [sub-analysis 68 C. J. p 387] 
VIII. REVOCATION [sub-analysis 68 C. J. p. 393] 
IX. REVIVAL AND REPUBLICATION [sub-analysis 68 C. J. p 395] 
X. WILLS AFTER EXECUTION AND BEFORE PROBATE [sub-analysis 68 C. J. p 396] 
XI. PROBATE, ESTABLISHMENT, AND ANNULMENT [sub-analysis 68 C. J. p 396] 
XII. CONSTRUCTION [sub-analysis p 1] 
XIII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES [sub-analysis p 25] 


XIV. JOINT AND MUTUAL WILLS [sub-analysis p 41] 


SUB-ANALYSIS 


‘XII. CONSTRUCTION [§§ 1110-2078] p 42 
A. Power and Duty of Court [§ 1110] p 42 
B. What Law Governs [§§ 1111-1116] p 44 
1. As between Laws of Different Jurisdictions [§§ 1111-1115] p 44 
a. In General [§ 1111] p 44 
b. Meaning of Words [§ 1112] p 48 
ce. Determining Members of Class [§ 1113] p 48 
d. Trusts [§ 1114] p 48 
e. Power of Appointment [§ 1115] p 49 
2. As between Laws in Force at Different Times [§ 1116] p 49 
C. General Principles of Construction [§§ 1117-1171] p 50 
1. In General [§ 1117] p 50 
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2. Intention of Testator [§§ 1118-1125] p 52 
a. In General [§ 1118] p 52 
b. Ascertainment from Will [§ 1119] p 59 
. Surrounding Facts and Circumstances [§ 1120] p 63 
Conflict between General and Particular Intention [§ 1121] p 66 
. Use of Technical Rules of Construction [§ 1122] p 67 
. Devise or Bequest by Implication [§§ 1123-1124] p 69 
(1) In General [§ 1123] p 69 
(2) Effect of Recitals Erroneous in Fact or Not Testamentary in Character [§ 1124] 
p 70 
g. Application of Cy Pres Doctrine [§ 1125] p 71 
3. Language of Wiil [§§ 1126-1145] p 71 
a. In General [§ 1126] p 71 
b. Liberal or Strict Interpretation of Words; Rational Construction [§ 1127] p 72 
e. Primary or Ordinary Meaning of Words in General [§ 1128] p73 
d. Particular Classes of Words [§§ 1129-1135] p 75 
(1) Legal and Technical Words [§§ 1129-1130] p 75 
(a) In General [§ 1129] p 75 
(b) Knowledge of, and Skill in Use of, Terms [§ 1130] p 77 
(2) Specific and Restrictive Words [§ 1131] p 77 
(3) Advisory and Precatory Words A) 1132-1133] p 78 
(a) In General [§ 1182]. p 7 
(b) Whether Precatory or Hite. [§ 1133] p 79 - 
(4) Introductory, Declaratory, and Explanatory Words [§ 1134] p 79 
(5) Words in Foreign Language [§ 1135] p 80 
e. Effect of Judicial Precedents [§ 1136] p 80 
f. Molding or Change of Language [*§§ 1137-1141] p 80 
(1) In General [§ 1137] p 80 
(2) Transposition of Words [§ 1188] p 81 
(3) Substitution of Words [§ 1189] p 82 
(4) Supplying of Omitted Words [§ 1140] p 82 
(5) Correction or Rejection of False, Superfluous, or Repugnant Words [§ 1141] p 83 
g. Associated Words, and Words in Different Parts of Will [§ 1142] p 84 
h. Grammar, Writing, and Punctuation [§ 1143] p 85 
i. Alteration, Substitution, and Construction of Particular Words and Phrases [§§ 1144— 
1145] p 86 
(1) In General [§ 1144] p 86 
(2) “And” and “Or? [§ 1145] p 87 
4. Construction in Favor of Will [§§ 1146-1152] p.88 
a. In General [§ 1146] p 88 
b. Construction as to Intestacy [§§ 1147-1148] p 91 
(1) Preswmption against Intestacy [§ 1147] p 91 we 
(2) Absence or Failure of Complete Disposition [§ 1148] p 95 ‘ 
e. Construction in Favor of Heirs or Distributees [§ 1149] p 97 
d. Construction as between Beneficiaries [§§ 1150-1151] p 101 
(1) In General [§ 1150] p 101 
(2) Objects of Bounty [§ 1151] p 102 
e. Construction in Favor of Just, Natural, or Reasonable Disposition [§ 1152] p 103 
5. Separate Clauses or Parts [§§ 1153-1161] p 104 
a. Construction as Whole [§§ 1153-1156] p 104 
(1) In General [§ 1153] p 104 
(2) Reference to Other Parts [§ 1154] p 109 
(3) Changing Order of Parts [§ 1155] p 110 


(4) Consideration of Invalid or Inoperative Parts in Construing Valid Parts [§ 1156]. 
p 110 
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b. Inconsistent and Repugnant Provisions [§§ 1157-1158] p 110 
(1) In General: [§ 1157] p 110 
(2) Later and Earlier Clause or Provision [§ 1158] p 112 
c. Effect of Partial Invalidity [§§ 1159-1161] p 115 
(1) In General [§ 1159] p 115 
(2) Estates in Trust [§ 1160] p 117 
(3) As to Codevisees or Colegatees [§ 1161] p 119 
6. Construing Instruments Together [§§ 1162-1165] p 120 
a. Separate Instruments Constituting Will [§ 1162] p 120 
b. Separate Wills or Codicils [§ 1163] p 120 
ce. Will and Cod:cil [§ 1164] p 120 
d. Will and Nontestamentary Writings [§ 1165] p 124 
7. Construction by Umpire Named by Testator [§ 1166] p 124 
8. Practical Construction by Interested Persons [§ 1167] p 125 
9. Time from Which Will Speaks [§§ 1168-1170] p 126 
a. In General [§ 1168] p 126 
b. Effect of Change in Conditions or Circumstances [§ 1169] p 130 
ec. Subsequent Dealings by Testator with His Property [§ 1170] p 131 
10. Province of Court and Jury [§ 1171] p 131 
D. Evidence in Aid of Construction [§§ 1172-1189] p 132 
1. Presumptions [§ 1172] p 132 
2. Extrinsic or Parol Evidence [§§ 1173- 1189) p 134 
a. In General [§ 1173] p 134 
b. Surrounding Facts and Circumstances [§§ 1174-1176] p 136 
(1) In General [§ 1174] p 136 
(2) What Circumstances May Be Shown [§§ 1175-1176] p 139 
(a) In General [§ 1175] p 139 
(b) Testator’s Knowledge and Habits of Speech [§ 1176] p 141 
ce. Evidence To Show or Explain Intention [§§ 1177-1180] p 142 
(1) Where Will Is Clear and Unambiguous [§ 1177] p 142 
(2) Where Will Is Ambiguous or Uncertain [§ 1178] p 144 
(3) Declarations and Instructions of Testator [§§ 1179-1180] p 146 
(a) In General [§ 1179] p 146 
(b) Testimony of Attorney, Scrivener, or Witness [§ 1180] p 150 
Understanding and Intention of Attorney, Scrivener, or Witness [§ 1181] p 151 
Identification of Beneficiaries [§§ 1182-1184] p 151 
(1) In General [§ 1182] p 151 
(2) Inclusion of Illegitimate or Adopted Persons [§ 1185] p 154 
(3) Charitable Bequests or Devises [§ 1184] p 155 
. Identification of Property [§ 1185] p 156 
g. Omission, Mistake, Misnomer, or Misdescription [§§ 1186-1188] p 159 
(1) In General [§ 1186] p 159 
(2) Misnomer or Misdescription of Beneficiary [§ 1187] p 161 
(3) Misdescription of Property [§ 1188] p 162 
h. Nature of Estate or Interest Created [§ 1189] p 163 
E. Designation of Beneficiaries and Their Shares [§§ 1190-1323] p 164 
1. General Principles [§§ 1190-1195] p 164 
a. In General [§ 1190] p 164 
b. Certainty in Designation [§ 1191] p 165 
ce. Mode of Designation [§§ 1192-1193] p 166 
(1) Designation by Name [§ 1192] p 166 
(2) Designation by Description and Not by Name [§ 1193] p 166 
d. Residuary Beneficiaries [§ 1194] p 167 
e. Erroneous Designation or Description [§ 1195] p 168 


o 
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2. Particular Words and Phrases Construed [§§ 1196-1240] p 170 
a. Brothers and Sisters; Brethren [§ 1196] p 170 
b. Child or Children [§§ 1197-1213] p 171 
(1) Child [§ 1197] p 171 
(2) Children [§§ 1198-1213] p 173 | 
(a) In General [§ 1198] p 173 
(b) Primary and Popular Meaning [§ 1199] p 173 
(c) Adopted Children [§§ 1200-1201] p 177 
aa. In General [§ 1200] p 177 
bb. Statutory Provisions [§ 1201] p 178 
(d) Blood Relations [§ 1202] p 179 
(e) Children by Different Marriages; Stepchildren [§ 1203] p 179 
(f) Children en Ventre Sa Mere [§ 1204] p 179 
(g) Grandchildren [§ 1205] p 180 
(bh) Great-Grandchildren [§ 1206] p 183 ® 
(i) Grandnieces; Grandnephews [§ 1207] p 183 
(j) Great-Grandnieces; Great-Grandnephews [§ 1208] p 183 
(k) Heirs; Heirs of Body [§ 1209] p 184 
(1) Illegitimate Children [§ 1210] p 184 
(m) Issue [§ 1211] p 186 
(n) Representative of Deceased Child [§ 1212] p 186 
(0) Son-in-Law; Daughter-in-Law [§ 1213] p 186 
. Connections [§ 1214] p 186 
. Cousins; Half Cousins [§ 1215] p 186 
. Descendants; Lineal Descendants [§ 1216] p 187 
Employees or Servants [§ 1217] p 188 
. Family [§ 1218] p 190: 
. Grandchild; Grandchildren [§ 1219] p 191 
. Grandnieces; Grandnephews [§ 1220] p 193 
. Husband or Wife [§ 1221] p 193 
. Issue [§§ 1222-1231] p 195 
(1) In General [§ 1222] p 195 
(2) Primary Meaning [§ 1223] p 195 
(3) Children [§§ 1224-1228] p 198 
(a) In General [§ 1224] p 198 
(b) Reference to Parent [§ 1225] p 199 
(c) Adopted Children [§ 1226] p 200 
(d) Children by Different Marriages [§ 1227] p 201 
(e) Illegitimate Children [§ 1228] p 201 
(4) Grandchildren [§ 1229] p 201 
(5) Great-Grandchildren [§ 1230] p 202 
(6) Spouse of Child [§ 1231] p 202 
. Kin; Kindred [§ 1232] p 202 
. Legatees; Devisees [§ 1233] p 202 
. Nephews and Nieces [§ 1234] p 203 
. Offspring [§ 1235] p 204 
. Parent [§ 1236] p 205 
. Relations; Relatives [§ 1237] p 205 
. Sons; Daughters [§ 1238] p 206 
. Stepbrothers; Stepsisters [§ 1239] p 206 
. Widow; Widower [§ 1240] p 207 
3. Heirs [§§ 1241-1253] p 207 
a. What Law Governs [§ 1241] p 207 
b. Primary and Secondary Meanings [§§ 1242-1248] p 207 
(1) In General [§ 1242] p 207 
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(2) Various Secondary Meanings [§ 1243] p 211 
(3) Children [§§ 1244-1246] p 213 
(a) In General [§ 1244] p 213 
(b) Adopted Children or Designated Heir [§ 1245] p 215 
(c) Illegitimate Children [§ 1246] p 215 
(4) Husband or Wife [§ 1247] p 216 
(5) Life Tenant as Heir [§ 1248] p 217 
. As Affected by Nature of Property [§ 1249] p 217 
. Heirs of Living Person [§ 1250] p 218 
. Heirs of Body [§ 1251] p 219 
. Time of Ascertaining Heirs [§ 1252] p 220 
g. Word “Heirs” as Word of Purchase or Limitation [§ 1253] p 220 
. Next of Kin [§ 1254] p 221 
. Executors [§ 1255] p 223 
. Legal or Personal Representatives, or Estate [§ 1256] p 224 
. Corporations or Associations [§§ 1257-1260] p 225 
a. In General [§ 1257] p 225 
b. Charities [§ 1258] p 226 
e. Educational Objects [§ 1259] p 229 
d. Religious Organizations [§ 1260] p 229 
. Governmental Bodies [§ 1261] p 231 
. Classes [§§ 1262-1300] p 231 
. “Class Gifts” Defined [§ 1262] p 231 
b. Whether Beneficiaries Take Individually or as Class [§§ 1263-1265] p 232 
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f (1) Rule Stated [§ 1263] p 232 
(2) Absence or Presence of Designation by Name of Beneficiaries [§§ 1264-1265] p 
234 


(a) Effect Generally [§ 1264] p 234 
(b) Circumstances Qualifying, Avoiding, or Confirming Usual Effect [§ 1265] 
p 238 
¢. Composition of ae [§§ 1266-1300] p 246 
(1) Persons Comprehended within Description Generally [§ 1266] p 246 
(2) Zime as Affecting Inclusion or Exclusion [§§ 1267-1299] p 246 
(a) Introductory Statement [§ 1267] p 246 
(b) Controlling Effect of Testator’s Intention [§ 1268] p 247 
(c) Rules of Construction [§§ 1269-1283] p 248 i 
aa. Rules Applicable to Class Gifts Generally [§§ 1269-1277] p 248 
(aa) Time for Ascertainment or Determination of Membership in 
Class [§§ 1269-1274] p 248 
aaa. Rule Referring Ascertaamment to Testator’s Death 
[§ 1269] p 248 
-bbb. Ascertainment under Tennessee “Class Doctrine” 
[§ 1270] p 248 
cece. Rule Referring Ascertainment to Time when Gift 
Vests in Right or Interest [§§ 1271-1274] 
p 249 
(aaa) aie Stated [§ 1271] p 249 
(bbb) Present Immediate Gifts [§ 1272] p 249 
(cece) Vested Gifts [§ 1273] p 250 
(ddd) Contingent Gifts [§ 1274] p 252 
(bb) Admission of Members Born or Qualifying after Testator’s 
Death [§§ 1275-1277] p 254 
aaa. Present Immediate Gifts [§ 1275] p 254 
bbb. Gifts To Take Effect in Future [§§ 1276-1277] p 256 
(aaa) In General [§ 1276] p 256 
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(bbb) Postponement until Attainment of Majority, 
Marriage, Ete. [§ 1277] p 259 
bb. Gifts to Classes of “Heirs,” “Next of Kin,” Etc. [§§ 1278-1283] p 
261 
(aa) In General [§ 1278] p 261 
(bb) Gifts to “Heirs,’ “Next of Kin,” Etc., of Testator [§ 1279] p 
262 
(ec) Gifts to “Heirs,” “Next of Kin,” Ete., of Third Persons 
[§ 1280] p 266 
(dd) Gifts to “Heirs,” “Next of Kin,” Ete., of Testator and Those 
of Third Person [§ 1281] p 267 
(ee) Admission of After-Born [§ 1282] p 267 
(ff) What Statutes of Descent Govern in Determining Persons Iin- 
titled [§ 1283] p 267 
(d) Language or Circumstances Confirmatory of, or Repugnant to, Rules of 
Construction [§§ 1284-1297] p 268 
aa. General Considerations [§ 1284] p 268 
bb. Inclusion of Life Tenant in Class of Remaindermen [§ 1285] p 269 
ec. Words of Survivorship [§ 1286] p 270 
dd. Gift in Form of Direction To Divide and Pay or To Convert and Dis- 
tribute [§ 1287] p 272 
ee. Use of Plural Form or Language Looking to Pluralhty of Takers 
[§ 1288] p 273 


ff. Independent Specific Provisions for Persons Claiming Shares in Class’ 


Gift [§. 1289] p 273 
ge. Reference to Statutes of Descent and Distribution [§ 1290] p 273 
hh. Language of Present Gift {§ 1291] p 274 
u. Words of Futurity or Condition [§ 1292] p 274 
jj. Naming Particular Persons in Connection with Class [§ 1293] p 275 
kk. Construction Together of Class Gifts Made in Different Testamentary 
Provisions [§ 1294] p 275 
ll. Appointment of Executors, Guardians, Ete. [§ 1295] p 276 
mm. Deduction of Advancements [§ 1296] p 276 
nn. Miscellaneous [§ 1297] p 276 
(e) Acceleration of Class Determination by Renunciation or Failure of Prior 
Estate [§ 1298] p 277 
(f) Failure of Persons Answering Class Description at Time Gift Takes Effect 
in Possession [§ 1299'] p 277 
(3) Status of Child en Ventre Sa Mere [§ 1300] p 277 
10. Shares or Portions of Beneficiaries [§§ 1301-1311] p 278 
. In General [§ 1301] p 278 
. Equal or Unequal Shares [§ 1302] p 279 
. Partition and Hqualization of Shares [§ 1303] p 281 
. Share Governed by Statutes of Descent and Distribution [§ 1304] p 282 
. As Affected by Nature of Property {§ 1305] p 283 
. Widow’s Share [§ 1306] p 283 
. Income [§ 1307] p 284 
. Right of Selection [§ 1308] p 285 
“ Residuary Interests [§§ 1309-1310] p 285 
(1) In General [§ 1309] p 285 
(2) Shares to Beneficiaries Elsewhere Mentioned [§ 1310] p 286 
j. Mistake or Omission [§ 1311] p 287 
11. Division per Stirpes or per Capita [§§ 1312-1321] p 287 
a. In General [§ 1312] p 287 
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b. Expressions of Equality [§ 1313] p 288. 
ce. Named Beneficiaries [§ 1314] p 289 
d. Power or Discretion in Will [§ 1315] p 290 
e. Heirs, Issue, Descendants, Representatives, and Next of Kin [§ 1316] p 290 
f. Relatives of Equal and Unequal Degrees [§ 1317] p 293 
g. Survivors of Deceased Persons [§ 1318] p 294 
h. Relatives of Different Persons [§ 1319] p 295 
i. Certain Persons and Relatives of Other Persons [§ 1320] p 296 
j. One and His Children or Family [§ 1321] p 297 
12. Exclusion from Will or Restriction of Gift [§§ 1822-1323] p 297 
a. In General [§ 1322] p 297 
b. Heirs or Distributees Disinherited [§ 1323] p 298 
F. Gifts over on Death [§§ 1324-1339] p 299 
1. In General [§ 1824] p 299 
2. Death as Soie Contingency [§ 1325] p 299 
3. Death Coupled with Another Contingency [§§ 1326-1338] p 303 
a. In General [§ 1326] p 303 
b. Death with or without Issue [§§ 1327-1336] p 305 
(1) In General [§ 1327] p 305 
(2) Death Leaving Issue [§ 1328] p 305 
(3) Death without Issue [§§ 1329-1336] p 306 
(a) In General [§ 1329] p 306 
(b) Meaning of Words “Die without Issue” and the Like Generally [§ 1330] p 
306 . 
(ce) As Denoting Definite or Indefinite Failure of Issue [§ 1331] p 307 
(d) When Death Must Occur in General [§§ 1332-1333] p 314 
aa. Where Gift to First Taker Is Immediate [§ 1332] p 314 
bb. Where Gift to First Talker Is Postponed [§ 1333] p 321 
(e) Before Attaining Certain Age [§ 1334] p 326 
(f) Intestate [§ 1335] p 327 
(g) Before Death of Named Person [§ 1336] p 327 
ce. Death Coupled with Contingency of Marriage [§ 1337] p 327 
d. Death before Payment of Share [§ 1338] p 328 
4. Happening of Contingency to One or More of Several Beneficiaries [§ 1339] p 329 
G. Survivorship [§§ 1340-1355] p 329 
1. General Rules as to Construction of Words of Survivorship [§ 1840] p 329 
2. Existence of Survivorship [§§ 1341-1343] p 332 
a, In General [§ 1341] p 332 
b. Death before Testator [§ 1342] p 333 
e. Members of a Class [§ 1343] p 334 
3. Persons Included and Shares of Survivors [§§ 1344-1351] p 335 
a. In General [§ 1344] p 335 
b. Issue, Heirs, or Representatives of Deccased Beneficiaries [§ 1345] p 336 
ce. To What Period Survivorship Refers [§§ 1346-1351] p 339 
(1) In General [§ 1346] p 340 
(2) Immediate Gift [§ 1347] p 341 
(3) Postponed Gift and Intervening Estate [§§ 1348-1351] p 342 
(a) In General [§ 1348] p 342 
(b) Gifts to Survivors Dependent on Contingencies [§§ 1349-1351] p 346 
aa. Death without Issue or Like Contingency [§ 1349] p 346 
bb. Specific Provision for Death before Termination of Prior Estate or 
before Division [§ 1350] p 348 
ec. Payment or Distribution at Certain Age or after Expiration of Spec- 
ified Time [§ 1351] p 348 
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4, Survivorship in Accrued Shares [§ 1352] p 349 
5. Last Survivor on Failure of Issue or Like Contingency [§ 1353] p 350 
6. Interests and Rights of Survivors [§§ 1354-1355] p 361 
a. In General [§ 1354] p 351 
b. Limitations on, and Manner of Holding, Accrued Shares [§ 1855] p 351 
H. Substitution [§§ 1355-1370] p 351 
1. Definition and Nature [§ 1356] p 351 
2. What Gifts Are Substitutional [§§ 1357-1363] p 351 
a. In General [§ 1357] p 351 
b. Effect of Use of Particular Words [§§ 1358-1361] p 352 
(1) Words of Relationship [§ 1358] p 352 
(2) “Assigns” [§ 1359] p 353 
(3) “And” or “Or” [§§ 1360-1361] p 353 
(a) “And” [§ 1360] p 353 
{b) “Or” [§ 1861] p 353 4 
e. Gifts over to Executors, Administrators, or Representatives [§ 1362] p 354 
d. Gifts to Classes [§ 1363] p 354 
3. Time to Which Death Referable [§§ 1364-1367] p 355 
a. In General [§ 1364] p 355 
b. Before Execution of Will [§§ 13865-1367] p 355 
(1) Gifts to Individuals [§ 1365] p 355 
(2) Gifts to Classes [§§ 1866-1367] p 356 
(a) Substitutional Gifts [§ 1366] p 356 
(b) Original and Substantive Gifts [§ 1367] p 357 
4. Necessity of Survivorship [§ 1368] p 357 
5. Persons Entitled To Take [§ 1369] p 357 
6. Rights and Liabilities of Substituted Devisees or Legatees [§ 1370] p 358 
I, Description of Property [§§ 1371-1487] p 358 
1. In General [§§ 1371-1386] p 358 
a. Certainty [§ 1371] p 358 
b. Generali and Specific Descriptions [§§ 1372-1373] p 359 
(1) In General [§ 1372] p 359 
(2) General Words Coupled with Enumeration [§ 1873] p 361 
ec. Repugnant and Conflicting Descriptions [§ 1374] p 361 
d. Erroneous Descriptions [§ 1375] p 362 
e. Interest of Testator [§ 1376] p 364 
f. Source or Mode of Acquisition of Property [§§ 1377-1379] p 364 
(1) In General [§ 1377] p 364 
(2) Property Acquired by Marriage [§ 1378] p 365 
(3) Community Property [§ 1379] p 365 
. Period Referred to [§§ 1380-1382] p 366 
(1) In General [§ 1380] p 366 
(2) Personalty [§ 1381] p 367 
(3) Realty [§ 1382] p 367 
h. After-Acquired Property [§§ 1383-1386] p 368 
(1) Personalty [§ 1383] p 368 
(2) Realty [§§ 1384-1385] p 368 
(a) In General [§ 1384] p 368 
a3 ay apices a wee Statutes [§ 1385] p 370 
RE ee ates a - Une for Beneficiary [§ 1386] p 371 
er state; Descriptions Applicable to Realty or Personalty [§§ 1387-1400] 
a. In General [§ 1387] Boo al 
b. oe peSUaCS” [§ 1388] p 372 
ce. “Property ;” “Properties” [§ 1389] p 373 
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d. “Effects” [§ 1390] p 375 
e. “Money ;” “Moneys” [§ 1391] p 375 
f. “Premises” [§ 1392] p 375 
g. Other Expressions [§§ 1393-1400] p 575 
(1) “All I Have” [§ 1393] p 375 
(2) “Balance” [§ 1394] p 376 
(3) “Belongings” [§ 1395] p 376 
(4) “Business” [§ 1396] p 376 
(5) “Interest” [§ 1397] p 376 
(6) “Principal” [§ 1398] p 376 
(7) “Share;” “Distributive Share ;” “Distribution” [§ 1399] p 376 
(8) “Worldly Goods” [§ 1400] p 376 
3. Real Property and Interests Therein [§§ 1401-1429] p 376 
a. Words Operative To Pass Real Property [\§ 1401-1406] p 376 
(1) In General [§ 1401] p 376 
(2) “Land,” “Real ‘Estate,’ “Tenements and Hereditaments,” and Like Words 
[§ 1402] p 378 
(3) “House,” “House and Lot,” “Homestead,” “Farm,’-Like Words and Particular 
Kinds of Houses [§ 1403] p 378 
(4) “Premises” [§ 1404] p 380 
(5) “Appurtenances” [§ 1405] p 380 
(6) “Bequest,” “Bequeath,’ “Devise,” “Devisee,” “Legacy,” “Legatee” [§ 1406] p 380 
b. Particular Description of Specific Real Property [§§ 1407-1412] p 381 
(1) Boundaries [§ 1407] p 381 
(2) Location [§ 1408] p 381 
(3) Area, Inclosure, and Condition [§ 1409] p 385 
(4) Common Name [§ 1410] p 383 
(5) Possession and Occupancy [§ 1411] p 383 
(6) Reference to Deed [§ 1412] p 383 
¢e. Selection by Devisee or Others [§ 1413] p 384 
d. Rents, Profits, Income, or Right to Use and Occupation [§§ 1414-1420] p 384 
(1) As Passing Interest in Land to Which Appurtenant [§§ 1414-1415] p 384 
(a) Rents, Profits, Ixcome [§ 1414] p 384 
(b) Use and Occupation [§ 1415] p 385 
(2) As Passing under Devise of Interest in Land [§ 1416] p 385 
(3) As Passing under Particular Expressions [§ 1417] p 386 
’ : (4) Nature and Extent of Use and Enjoyment [§§ 1418-1420] p 386 
(a) All or Part [§ 1418] p 386 
(b) Expenses, Taxes, and Charges [§ 1419] p 387 
(ce) Commencement, Duration, and Termination of Right [§ 1420] p 387 
e. Crops [§ 1421] p 387 
f. What Interest Passes [§§ 1422-1429] p 387 
(1) In General [§ 1422] p 387 
(2) Interest under Lease [§ 1423] p 388 
(3) Interest under Lien [§ 1424] p 389 
(4) Interest wnder Mortgage or Trust [§§ 1425-1426] p 389 
(a) In General [§ 1425] p 389 
(b) Beneficial Interest in Mortgagee [§ 1426] p 389 
(5) Interest under Sale or Purchase [§ 1427] p 390 
(6) Interest in Minerals [§ 1428] p 390 
(7) Undivided Interest [§ 1429] p 390 
4. Personal Property [§§ 1430-1464] p 390 
a. Words Operative To Pass Personal Property [§§ 1430-1456] p 390 
(1) Im General [§ 1480] p 390 
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(2) Words of General Application [§ 1431] p 391 
(3) Household Goods or Furniture [§ 1432] p 392 
(4) Movables [§ 1433] p 393 
(5) Money [§§ 1434-1436] p 393 
(a) In General [§ 1434] p 393 
(b) Money in Banks [§ 1435] p 395 
(c) Proceeds of Property [§ 1436] p 396 
Stock [§§ 1437-1438] p 396 
(a) In General [§ 1437] p 396 
(b) Corporate Stock [§ 1438] p 396 
(7) Bonds, Mortgages, and Sccurities [§ 1439] p 397 
(8) Notes [§ 1440] p 398 
(9) Business [§ 1441] p 398 
(10) Books, Papers, and Literary Property [§ 1442] p 399 
(11) Insurance [§§ 1443-1444] p 399 
(a) Life Insurance [§ 1443] p 399 
(b) Fire Insurance [§ 1444] p. 400 
(12) Accounts and Account Books [§ 1445] p 400 
(13) Heirlooms [§ 1446] p 400 
(14) Farming Implements [§ 1447] p 400 
(15) Wearing Apparel and Jewelry [§ eee p 400 
(16) Provisions [§ 1449] p 401 
(17) Wages [§ 1450] p 401 
(18) Interest, Income, or Produce of Personal Property [§§ 1451-1455] p 401 
(a) In General [§ 1451] p 401 
(b) Bequest of Property or Fund us Including Interest or Income [§ 1452] p 
401 
(c) Bequest of Interest or Income as Including Property or Fund from 
Which Payable [§ 1453] p 402 5 
(d) Use of Fund [§ 1454] p 404 
(e) Use of Chattels and Consumable Articles [§ 1455] p 404 
(19) Devise of Realty as Including Personalty [§ 1456] p 404 
Property Described by Use [§ 1457] p 404 
Property Described by Location [§§ 1455-1459] p 404 
(1) In General [§ 1458] p 404 
(2) Receptacles and Contents [4 1459] p 405 
Selection by Legatee [§ 1460] p 406 
Deduction of Debts and Expenses [§ 1461] p 406 : 
Release or Extension of Debts [§ 1462] p 407 
Amount of Legacy [§ 1463] p 408 
Title or Interest of Testator [§ 1464] p 408 
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5. Exception from General Devise or Bequest [§ 1465] p 408 
6. Cumulative and Substitutional Legacies [§§ 1466-1471] p 409 
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. In General [§ 1466] p 409 

. Identical Bequests in Same Instrument [§ 1467] p 410 

. Different Bequests in Same Instrument [§ 1468] p 410 

. Identical Bequests in Different Instruments [§ 1469] p 411 

- Different Bequests in Different Instruments [§ 1470] p 412 

- Inability to Incidents and Conditions of Original Legacy [§ 1471] p 413 


7. Residuary Clause [§§ 1472-1487] p 413 


a. 
b. 
c. 


For later cases, developments and changes in the law see 


In General [§ 1472] p 413 
Form and Mode of Expression [§ 1473] p 414 
Residue as General or Particular [§§ 1474-1475] p 415 
(1) In General [§ 1474] p 415 
(2) Restriction by Accompanying Words [§ 1475] p 418 
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d. Two or More Residuary Clauses [§ 1476] p 419 
e. What Passes by Residuary Clause [§§ 1477-1485] p 419 
(1) In General [§ 1477] p 419 
(2) Interests or Estates [§ 1478] p 421 
(3) Real or Personal Property [§ 1479] p 422 
(4) After-Acquired Property [§§ 1480-1481] p 424 
(a) Realty [§ 1480] p 424 
(b) Personality [§ 1481] p 425 
(5) Choses in Action and Money [§ 1482] p 425 
a (6) Income and Profits [§ 1483] p 426 
(7) Proceeds from Ademption [§ 1484] p 427 
(8) Revoked or Reduced Bequests or Devises [§ 1485] p 427 
f. Amount of Residue [§ 1486] p 427 
g. Gifts of Residue to Beneficiaries Elsewhere Mentioned [§ 1487] p 428 
J. Estates [§§ 1488-1750] p 429 
1. Creation by Will in General [§§ 1488-1495] p 429 
"a. General Rules [§ 1488] p 429 
. Only Recogmzed Estates Can Be Created [§ 1489] p 430 
. Concurrent or Successive Character of Interest [§ 1490] p 430 
. Technical Words [§ 1491] p 430 
. Beneficial Interest, Use, or Privilege [§ 1492] p 430 
. Effect of Recitals or References [§ 1493] p 431 
. Estates by Implication [§ 1494] p 431 
. Minerals [§ 1495] p 432 
2. Fee Simple Absolute [§§ 1496-1527] p 432 
a. In General [§ 1495] p 432 
b. Language Used [§§ 1497-1506] p 433 
(1) In General [§ 1497] p 433 
(2) “Heirs” and Technical Words of Inheritance [§ 1498] p 435 
(3) Issue [§ 1489] p 437 
(4) Children [§ 1500] p 437 
(5) Devise without Words of Limitation [§§ 1501-1502] p 438 
(a) At Common Law [§ 1501] p 438 
(b) Under Statute [§ 1502] p 438 
(6) Effect of Various Parts of Will or Codieil [§§ 1503-1505] p 440 
(a) In General [§ 1503] p 440 
(b) Subsequent Language as Reducing Fee [§ 1504] p 442 
(c) Codicil [§ 1505] p 445 
(7) Precatory Words [§ 1506] p 445 
e. Fee Arising on Future Contingency [§ 1507] p 447 
<\d. Interests Given [§§ 1508-1511] p 447 
(1) Fractional Interests [§ 1508] p 447 
(2) Remainder or Estate Subject to Another Interest [§ 1509] p AAT 
(3) Residuary Clause [§ 1510] p 448 
(4) Wild Lands [§ 1511] p 449 
e. Fee Created by Implicat‘on [§§ 1512-1515] p 449 
(1) In General [§ 1512] p 449 
(2) Power of Disposition [§ 1513] p 449 
(3) Charges [§ 1514] p 453 
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(4) Devise in Lieu of Dower or for Separate Use of Married Woman [§ 1515] p 454 


(5) Devise of Use, Income, or Proceeds [§ 1516] p 454 
f. Construction To Avoid Intestacy [§ 1517] p 455 
g. Effect of Limitations or Restrictions [§§ 1518-1527] p 455 
(1) In General [§ 1518] p 455 
(2) Gift Over on Contingency [§ 1519] p 456 
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(3) Limitations or Restrictions Repugnant to Fee Simple in General [§ 1520] p 457 
(4) Devise Over of Property Remaining after Fee [§ 1521] p 459 
(5) Devise Over on Marriage [§ 1522] p 462 
(6) Limitations by Way of Trust [§ 15 923] p 462 
(7) Postponement of Distribution [§ 1524] p 462 
(8) Restraint on Alienation [§ 1525] p 462 
(9) Restrictions as to Use of Property [§ 1526] p 464 
(10) To What Gift or Property Limitation or Restriction Refers [§ 1527] p 464 
3. Absolute Interest in Personalty [§§ 1528-1550] p 464 
a. In General [§ 1528] p 464 . 
b. Words Creating in General [§ 1529] p 464 
ce. General or Indefinite Bequest [§ 1530] p 465 
d. Effect of Various Parts of Will; Subsequent Language as Reducing Interest [§ 1531] 
p 465 
e. Interests Given [§§ 1532-1537] p 467 . 
(1) Bequests Expressed as Conditional or Subject to Another Interest [§ 1532] p 467 
(2) Fractional Interests [§ 1533] p 467 
(3) Gifts for Certain Purposes [§ 1534] p 467 
(4) Gift to Separate Estate of Married Woman or in Lieu of Dower [§ 1535] p 468 
(5) Remaindersor Residue {§ 1536] p 468 
(6) Bequests for Benefit or Maintenance [§ 1537] p 468 
f. Creation by Implication [§§ 1538-1540] p 468 
(1) In General [§ 1538] p 468 
(2) Charges [§ 1539] p 469 
(3) Power of Disposition or Use [§ 1540] p 469 
. Construction To Avoid Intestacy [§ 1541] p 470 
. Repugnant Limitations or Restrictions in General [§ 1542] p 470 
. Repugnant Gift Over after Absolute Interest [§ 1543] p 470 
. Substitutional Gift Over on Death [§ 1544] p 471 
Void Restriction against Marriage [§ 1545] p 471 
. Precatory Words [§ 1546] p 471 
. Restraints on Alienation [§ 1547] p 472 
. Trusts [§ 1548] p 472 
Postponement of Distribution [§ 1549] p 473 
To What Gift or Property Limitations Apply [§ 1550] p 473 
4, Defeasibie Fees [§§ 1551-1560] p 474 
a. In General [§ 1551] p 474 
b. Provisions for Defeasance [§§ 1552-1557] p 475. 
(1) In General [§ 1552] p 475 
(2) Limitation Over on Death without Issue [§§ 1553-1554] p 476 
(a) In General [§ 1553] p 476 
(b) When Death without Issue Must Occur [§ 1554] p 480 
(3) Birth and Survivorship of Issue [§§ 1555-1556] p 482 
(a) In General [§ 1555] p 482 ; 
(b) When Death Leaving Issue Surviving Must Occur [§ 1556] p 482 
(4) Marriage of Devisee [§ 1557] p 483 
e. Inconsistent Limitations [§ 1558] p 484 
d. Enlargement of Defeasible Fee into Fee Simple Absolute [§§ 1559-1560] p 484 
(1) In General [§ 1559] p 484 
(2) Effect of Power of Disposition [§ 1560] p 487: 
5. Defeasible Interests in Personalty [§§ 1561- 1563] p 488 
a. In General [§ 1561] p 488 
b. Inconsistent Limitations [§ 1562] p 489 
¢. Enlargement into Absolute Interest [§ 1563] p 489 
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6. Determinable Fees [§ 1564] p 489 
7. Fees Subject to Condition Subsequent [§ 1565] p 489 
8. Fees Simple Conditional [§§ 1566-1569] p 489 
a. In General [§ 1566] p 489 
b. Creation by Implication [§ 1567] p 491 
e. Limitation Over on Death without Issue [§ 1568] p 491 
d. Language of Fee Simple Conditional as Applied to Personalty [§ 1569] p 491 
9. Estates Tail [§§ 1570-1579] p 491 
a. In General [§ 1570] p 491 
b. Language Necessary [§§ 1571-1572] p 492 
(1) In General [§ 1571] p 492 
(2) Inconsistent Limitations [§ 1572] p 495 
. Creation by Implication [§ 1573] p 495 
. Limitation Over on Death without Issue [§ 1574] p 496 
. Estate Tail To Arise in Future [§ 1575] p 500 
. Defeasible Estate Tail [§ 1576] p 500 
. Effect of Charge or Power [§ 1577] p 500 
. Language of Entailment as Applied to Personalty [§ 1578] p 500 
i. Statutory Abolition or Modification [§ 1579] p 501 - : 
10. The Rule in Shelley’s Case; Gift to One for Life, Remainder to His Heirs or the Heirs of His 
Body [§§ 1580-1604] p 505 
a. In General [§§ 1580-1593] p 505 
(1) Statement of Rule [§ 1580] p 505 
(2) Origin and Existence [§ 1581] p 506 
(3) What Law Governs [§ 1582] p 507 
(4) Rule Strictly Construed [§ 1583] p 507 
(5) Operation and Effect [§. 1584] p 508 
(6) Intention of Testator [§§ 1585-1586] p 508 
(a) Rule of Law, Not of Construction [§ 1585] p 508 
(b) To Determine Construction of Terms [§ 1586] p 511 
(7) Same Instrument Must Create Freehold and Remainder [§ 1587] p 512 
(8) Application to Realty and Personalty [§ 1588] p 512 
(9) Quality of Estates; Legal or Equitable [§ 1589] p 512 
(10) Quantity of Estates [§§ 1590-1591] p 514 
(a) In General [§ 1590] p 514 
(b) Joint Tenants or Tenants in Common [§ 1591] p 514 
(11) Estate Intervening between Life Estate and Remainder [§ 1592] p 515 
(12) Inconsistent Limitation Over [§ 1593] p 515 
b. Estate of Ancestor [§§ 1594-1597] p 515 
(1) Must Be Freehold [§ 1594] p 515 
(2) May Be Determinable [§ 1595] p 515 
(3) Restraint on Alienation [§ 1596] p 515 
(4) Power of Disposition or Other Qualification [§ 1597] p 516 
e. Estate in Remainder [§§ 1598-1604] p 516 
(1) Necessity of Remainder [§ 1598] p 516 
(2) General Rule as to Character in Which Remaindermen Take [§ 1599] p 517 
(3) Technical Words of Limitation; “Heirs,” “Heirs of the Body,” “Issue” [§ 1600] 
p 518 
(4) Children, Sons, Descendants, Etc. [§ 1601] p 522 
(5) Qualification or Explanation of Technical Words [§§ 1602-1604] p 523 
(a) In General [§ 1602] p 523 
(b) Words of Limitation or of Distribution [§ 1603] p 524 
(ce) Limitation Over on Failure of Issue [§ 1604] p 525 
11. The Rule in Wild’s Case; Gift to One and His Children [§§ 1605-1608] p 526 
a. Application of Rule To Create Estate Tail, Joint Tenancy, or Tenancy in Common 
[§ 1605] p 526 
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b. Construction of Gift as Creating Life Estate and Remainder [§ 1606] p 528 
e. Construction of Devise as Creating Fee Simple or Absolute Interest [§ 1607] p 529 
d. Effect of Power of Appointment [§ 1608] p 530 
12. Life Estates [§§ 1609-1639] p 530 | ; 
a. Language Necessary or Suficient To Create [§§ 1609-1 615] p 550 
(1) In General [§ 1609] p 530 
(2) Effect of Various Parts of Will [8§ 1610-1611] p 532 
(a) In General [§ 1610] p 532 
() Repugnant Limitations or Directions [§ 1611] p 535 
(3) Loan [8 1612] p 535 
(4) Gift of Use, Possession, Enjoyment, Etc. [§ 1613] p 535 
(5) Gift of Rents, Profits, or Income [§ 1614] p 537 
(6) Gift during Widowhood or until Marriage [§ 1615] p 538 
b. Creation by Implication [§§ 1616-1620] p 539 
(1) In General [§ 1616] p 539 
(2) Charge on Life Estate [§ 1617] p 540 
(3) Gift in Lieu of Dower [§ 1618] p 540 
(4) Gift for Separate Use of Married Women [§ 1619] p 541 
(5) Restrictions on Alienation and Liability for Debts [§ 1620] p 541 
Effect of Remainders [§§ 1621-1623] p 541 
(1) In General [§ 1621] p 541 
(2) Limitation Over on Death without Issue, Children, Ete. [§ 1622] p 543 
(3) Limitation Over to “Heirs,” “Issue,” “Children,’ Etc., of Life Tenant [§ 1623] p 
544 
Absence of Remainder [§ 1624] p 546 
. Personal Property as Subject of Life Estate [§ 1625] p 547 
. Duration of Estate; Conditions [§ 1626] p 548 
Successive Life Estates [§ 1627] p 549 
. Power Given to Life Tenant [§§ 1628-1638] p 550 
(1) In General [§ 1628] p 550 
(2) Nature of Power [§§ 1629-1633] p 550 
(a) Absolute [§§ 1629-1631] p 550 
aa. In General [§ 1629] p 550 
bb. Under Statute [§ 1630] p 554 
ce. What Constitutes Absolute Power [§ 1631] p 557 
(b) Contingent or Limited; Power for Support and Maintenance [§ 1632] p 
557 
(ce) Power of Disposal at Death [§ 1633] p 560 
(3) Effect of Limitation Over [§§ 1634-1637] p 561 
(a) In General [§ 1634] p 561 
(b) Limitation Over of What Remains after Termination of Life Estate [§§ 
1635-1636] p 561 
aa. Wupress Life Estate [§ 1635] p 561 
bb. Implied Life Estate [§ 1636] p 564 
(ec) Repugnant Limitations Over [§ 1637] p 567 
: (4) Effect of Disposal under Power [4 1638] p 568 
1. Power in Executor or Trustee of Beneficiary [§ 1639] p 569 
13. Estate for Years [§ 1640] p 569 
14, Annuities, Income, and Support and Maintenance [$$ 1641-1643 ] p 570 
a. Annuities [§ 1641] p 570 
b. Income [§ 1642] p 571 
e. Support, Maintenance, and Education [§ 1643] p 572 
15. Undivided Interests [§% 1644-1655] p 572 
a. In General [§ 1644] p 572 
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b. Tenancies in Common and Joint Tenancies [§§ 1645-1653] p 572 
(1) In General [§ 1645] p 572 
(2) Tenancies in Common [§ 1646] p 573 
(3) Joint Tenancies [§ 1647] p 574 
(4) Circumstances Indicating Character of Particular Tenancies [§§ 1648-1653] p 


575 
(a) Words of Severance [§ 1648] p 575 
(b) Gifts cf Whole to Several [§ 1649] p 576 
(c) Gifts to Children [§ 1650] p 576 
(d) Survivorship [§ 1651] p 577° 
(e) Conditions, Restrictions, and Charges [§ 1652] p 577 
(f) Interests Differing in Kind or in Origin [§ 1653] p 578 


e. Estates in Severalty [§ 1654] p 578 
d. Estates by Entirety [§ 1655] p 578 
16. Future or Executory Estates and Interests [§§ 1656-1668] p 578 
a, Remainders [§§ 1656-1661] p 578 
(1) In General [§ 1656] p 578 


(2) 


(3) 
(4) 


Preceding Estate [§§ 1657-1658] p 580 


(a) Necessity [§ 1657] p 580 
(b) Quantity and Nature [§ 1658] p 580 
Cross Remainders [§ 1659] p 582 


Alternative Remainders [§ 1660] p 583 


(5) Interests in Personalty Analogous to Remainder [§ 1661] p 583 
b. Executory Devises [§§ 1662-1668] p 584 


(1) 


(2): 


(3) 


(4) 
(5) 
(6) 
(7) 


Definition and Nature [§ 1662] p 584 
Distinguished from Remainder; Limiiation as Creating Remainder or Executory 
Devise [§ 1663] p 585 


Indestructibility ; Effect of Provisions Rendering Executory Interest Destructible 


[§ 1664] p 586 
Provisions Creating Executory Devises [§ 1665] p 587 
Conditional Limitations [§ 1666] p 588 
Shifting and Springing Devises or Uses [§ 1667] p 589: 
Executory Devises or Bequests of Personalty [§ 1668] p 589 


17. Whether Interests Are Vested or Contingent [S$ 1669-1750] p 590 
a. Generally [§§ 1669-1702] p 590 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 
(7) 
(8) 
(9) 


(10) 
(11) 


Definitions and Distinctions [§ 1669] p 590 
Postponement, and Contingencies as to Possession or Enjoyment [§ 1670] p 591 
Defeasibility and Limitations Over [§ 1671] p 593 
Conditions and Charges [§ 1672] p 594 
Contingency on Which Estate or Interest Depends in General [§ 1673] p 594 
Interposition of Trustee [§ 1674] p 595 
As Affected by Nature of Property Devised or Bequeathed [9 1675] p 595 
Uncertainty as to Kind or Amount of Property [§ 1676] p 595 
Certainty of Person [§§ 1677-1678] p 596 
(a) In General [§ 1677] p 596 
(b) Posthumous Children [§ 1678] p 596 
Sale of Property and Distribution of Proceeds [§ 1679] p 596 
Intention of Testator and Rules of Construction [§§ 1680-1691] p 597 
(a) In General [§ 1€80] p 507 
(b) Construction in Favor of Vesting and Early Vesting [§ 1681] p 597 
(c) Construction in Favor of Indefeasibility [§ 1682] p 602 
(d) Hzpress Declaration as to Vesting [§ 1683] p 602 


(e) Relation of Postponement or Contingency to Vesting or Possession in Gen- 


eral [§ 1684] p 603 
(f) Words of Time or Contingency [§ 1685] p 604 
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(¢) Form of Gift in General [§ 1686] p 604 
(h) Only Gift in Direction To Pay or Divide; “Divide and Pay Over Rule” 
[§ 1687] p 605 
(i) Reference to Property as Beneficiary’s [§ 1688] p 607 
(j) Severance or Intermediate Enjoyment by Beneficiary [§ 1689] p 607 
(k) Absence or Presence of Limitation Over [§ 1690] p 609 
(1) Gift of Fractional Interests in Succession [§ 1691] p 609 
(12) Application of Rules to Particular Gifts or Contingencies [§§ 1692-1702] p 609 
(a) Attainment of Certain Age [§ 1692] p 609 
(b) Marriage [§ 1693] p 612 | 
(c) Survivorship [§ 1694] p 612 
(d) Class Gifts [§ 1695] p 613 
(ce) Gifts to Heirs [§ 1696] p 613 
(f) Gifts Over on Uncertain Event [§ 1697] p 613 
(g) Gifts Charged on Property [§ 1698] p 614 
(bh) Gifts of Residue [§ 1699] p 614 
(i) Gifts in Trust [§ 1700] p 615 
(j) Gifts of Income and Annuities [§ 1701] p 615 
(k) Gifts To Be Applied to Particular Purpose [§ 1702] p 615 
b. Remainders [§§ 1703-1739] p 616 
(1) Defined and Distinguished [§§ 1703-1704] p 616 
(a) In General [§ 1703] p 616 
(b) Statutory Provisions [§ 1704] p 617 
(2) Certainty as to Beneficiaries; Unborn Persons [§ 1705] p 618 
(3) Limitations Dependent on Contingency [§ 1706] p 619 
(4) Vesting Dependent on Several Contingencies [§ 1707] p 620 
) Certainty as to Actual Enjoyment and Time Thereof [§ 1708] p 620 
(6) Certainty as to Amount or Value [§ 1709] p 620 
) Postponement of Time of Payment or Distribution to Remaindermen [§ 1710] p 
621 
(8) Divesting of Remainder [§ 1711] p 622 
(9) Life Tenant as Remainderman [§ 1712] p 622 
(10) Rules of Construction in General [§ 1713] p 623 
(11) Conditions and Restrictions [§ 1714] p 624 
(12) Accumulations of Income [§ 1715] p 625 
(13) Enjoyment of Income before Payment or Distribution [§ 1716] p 625 
(14) Power of Disposition in First Taker [§§ 1717-1718] p 625 
(a) In General [§ 1717] p 625 
(b) Disposition to, or for Benefit of, Remainderman [§ 1718] p 626 
(15) Sale of Property, Disposition of Proceeds, and Interposition of Trustee [§ 1719] 
p 627 
(16) Attainment of Certain Age [§ 1720] p 627 
(17) Directions To Pay or Convey to, or Divide Among, Devisees and Legatees 
[§ 1721] p 628 
(18) Limitation Over or Substitution on Death or Failure of Remaindermen [§§ 1722- 
1724] p 631 
(a) In General [§ 1722] p 631 
(b) Limitation Over on Remainderman’s Death to His Issue, Heirs, or Descend- 
ants [§ 1723] p 632 | 
(c) Limitation Over on Remainderman’s Death without Issue, Children, or 
Heirs [§ 1724] p 634 
(19) Remainder to Life Tenant’s Issue, or, in Default, to Others [§§ 1725-1726] p 635 
(a) In General [§ 1725] p 635 
(b) Effect of Statutory Provisions [§ 1726] p 636 
(20) Remainder to Life Tenant’s Heirs, or, in Default, to Others [§ 1727] p 637 
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(21) Limitation Over on Death of Life Tenant without Issue or Heirs [§ 1728] p 637 
(22) Remainder Limited on Hstate Tail [§ 1729] p 637 
(23) Devise or Bequest to Class [§ 1730] p 638 
(24) Devise or Bequest to Survivors [§§ 1731-1734] p 641 
(a) In General; Testator’s Children and Relatives [§ 1731] p 641 
(b) Devise or Bequest to Life Tenant’s Children or Descendants [§ 1732] p 643 
(ec) Remainder Vested Subject To Be Divested [§ 1733] p 644 
(d) Effect of Statutory Provisions [§ 1734] p 644 
(25) Devise or Bequest to Person Surviving [§ 1735] p 645 
(26) Remainder to Heirs or Persons Entitled To Take by Descent [§§ 1736-1738] p 
646 
(a) Heirs or Descendants of Testator [§ 1736] p 646 
(b) Heirs of Person Named [§ 1737] p 647 
(ce) Heirs and Descendants of Life Tenant [§ 1738] p 647 
(27) Words and Phrases Indicating Time of Vesting [§ 1739] p 648 
ce. Opening of Vested Estates or Interests To Let in After-Born Children [§ 1740] p 650 
d. Divesting Vested Estates or Interests [§§ 1741-1747] p 651 
(1) In General [§ 1741] p 651 
(2) Limitation Over on Death of Remainderman to His Issue or Heirs [§ 1742] p 652 
(3) Limitation Over on Death of Remainderrean without Issue or Heirs [§ 1743] p 653 
(4) Limitation Over on Death of Life Tenant with or without Issue [§ 1744] p 653 
(5) Devise or Bequest to Survivors [§ 1745] p 654 
(6) Power of Disposition in First Taker [§ 1746] p 654 
(7) Conditions Subsequent [§ 1747] p 654 
e. Contingent Estates or Interests Becoming Vested [§§ 1748-1749] p 654 
(1) In General [§ 1748] p 655 
(2) Alternative Contingent Remainders [§ 1749] p 655 
f. Extinguishment of Contingent Estate or Interest [§ 1750] p 656 
K. Conditions and Restrictions [§§ 1751-1820] p 657 
1. Definitions [§ 1751] p 657 
2. Creation [§§ 1752-1754] p 657 
a. In General [§ 1752] p 657 
b. By Implication [§§ 1753-1754] p 659 
(1) In General [§ 1753] p 659 
(2) Legacy to Executor or Trustee [§ 1754] p 659 
3. Validity [§§ 1755-1780] p 660 
a. In General [§ 1755] p 660 
b. Uncertainty [§ 1756] p 661 
c. Repugnancy to Estate [§ 1757] p 661 
d. Conditions or Restrictions as to Particular Matters [§§ 1758-1778] p 661 
(1): Akkenation of Property [§§ 1758-1762] p 661 
(a) In General {§ 1758] p 661 
(b) Nature of Property, Estate, or Interest [§ 1759] p 662 
(c) Nature and Extent of Restraint [§§ 1760-1762] p 662 
aa. In General [§ 1760] p 662 
bb. Time [§ 1761] p 663 
ec. Transferee [§ 1762] p 664 
(2) Bankruptcy, Insolvency, Attachment, or Execution [§ 1763] p 664 
(3) Claims against Estate [§ 1764] p 664 
(4) Contest of Will [§ 1765] p 664 
(5) Education, Religion, Trade, or Occupation of Beneficiary [§ 1766] p 666 
(6) Formation or Control of Corporation or Partnership [§ 1767] p 666 
(7) Legal Services or Assistance in Litigation [§ 1768] p 666 
(8) Marriage or Family Relation [§§ 1769-1772] p 666 
(a) In General [§ 1769] p 666 
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(b) Marriage {§§ 1770-1771] p 667 
aa. In General [§ 1770] p 667 
bb. Remarriage [§ 1771] p 668 
(c) Separation or Divorce [§ 1772] p 669 
(9) Name of Beneficiary [§ 1773] p 670 
(10) Payment or Deduction of Debts or Money [§ 1774] p 670 
(11) Personal Qualities or Traits of Character [§ 1775] p 670 
(12) Possession or Use of Property [§ 1776] p 671 
(13) Residence of Beneficiary [§ 1777] p 671 
(14) Other Matters [§ 1778] p 671 
e. Conditions in Terrorem [§ 1779] p 672 
f. Effect of Invalidity [§ 1780] p 673 
4. Construction, Operation, and Effect [§§ 1781-1793] p 673 
a. In General [§ 1781] p 673 
b. Forfeiture Clause [§ 1782] p 674 
¢. Whether Conditions Are Precedent or Subsequent [§§ 1783-1792] p 675 
(1) In General [§ 1783] p 675 
(2) Preference of Conditions Subsequent [§ 1784] p 676 
(3) Presence or Absence.of Gift Over or Forfeiture Provision [§ 1785] p 676 
(4) Condition Requiring Lengthy or Continued Performance [§ 1786] p 676 
(5) Implication of Title, Possession, or Enjoyment [§ 1787] p 677 
(6) Particular Conditions [§§ 1788-1792] p 677 
(a) In General [§ 1788] p 677 
(b) Attaining Specified Age [§ 1789] p 678 
(ec) Claiming Legacy or Selecting Property [§ 1790] p 678 
(d) Care, Companionship, Support, or Services [§ 1791] p 678 | 
(e) Conditions Pertaining to Marriage or Family Relation [§ 1792] p 678 
d. Whether Conditions Are Personal or Follow Estate [§ 1793] p 679 
5. Performance or Breach [§§ 1794-1820] p 679 
a. In General [§ 1794] p 679 
b. Acceptance or Rejection of Condition [§ 1795] p 680 
¢, Strict or Substantial Performance [§ 1796] p 681 
d. Time of Performance [§ 1797] p 681 
e. Hxcuses for Nonperformance or Delay in Performance; Discharge by Impossibility 


[§§ 1798-1799] p 681 r 
(1) In General [§ 1798] p 681 = 


(2) Ignorance of Condition [§ 1799] p 683 
f. Waiver [§ 1800] p 683 
. Enforcement of Performance or Forfeiture [§ 1801] p 683 
Conditions or Restrictions as to Particular Matters [§§ 1802-1820] p 684 
(1) Alienation or Use of Property [§ 1802] p 684 
(2) Appearance and Claim of Legacy [§ 1803] p 685 
(3) Assumption or Payment of Debts, Legacies, or Charges [§ 1804] p 685 
(4) Care, Support, or Services [§ 1805] p 686 
(5) Claims against Estate [§ 1806] p 686 
(6) Conduct, Religion, Education, or Occupation [§ 1807] p 686 
(7) Contest of Will [§§ 1808-1809] p 687 . | 
(a) In General [§ 1808] p 687 ; 
(b) Waiver or Enforcement of Forfeiture; Disposition of Forfeited Share 
[§ 1809] p 688 
(8) Earning or Raising Money [§ 1810] p 688 
(9) Hstablishment of Hospital or Clinic [§ 1811] p 689 
(10) Formation of Corporation [§ 1812] p 689 
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(11) Making Will or Conveyance [§ 1813] p 689 
(12) Marriage, Divorce, or Separation [§§ 1814-1817] p 689 
(a) In General [§ 1814] p 689 | 
(bh) Consent as Condition [§ 1815] p 689 
(c) Continuance or Severance of Marriage Relation [§ 1816] p 690 
(d) Remarriage [§ 1817] p 690 
(13) Name [§ 1818] p 690 
(14) Residence [§ 1819] p 690 
(15) Other Matters [§ 1820] p 691 
L. Testamentary Trusts [§§ 1821-1924] p 692 
1. Creation and Existence [§§ 1821-1854] p 692 
a. Right To Create [§ 1821] p 692 
b. Nature and Purpose of Trusts Created or Creatable [$6 1822-1827] p 692 
(1) In General [§ 1822] p 692 
(2) Statutory Limitations or Authorization [§ 1823] p 693 
(3) Dry or Passive and Active Trusts [§ 1824] p 695 
(4) Spendthrift Trusts [§§ 1825-1826] p 697 
(a) Right To Create [§ 1825] p 697 
(b) Requisites and Essentials [§ 1826] p 699 
(5) Separate Trusts for Married Women [§ 1827] p 704 
e Requisites and Essentials [§§ 1828-1841] p 705 
(1) In General [§ 1828] p 705 
(2) Intention [§ 1829] p 709 
(3) Language of Creation [§§ 1830-1833] p 711 
(a) In General [§ 1830] p 711 
(b) Use of Words “Trust”. or “Trustee” [§ 1831] p 714 
(c) Precatory Words as Creating Trust [§§ 1832-1833] p 716 
aa. In General. [§ 1832] p 716 
bb. Particular Words [§ 1833] p 722 
(4) Certainty [§§ 1834-1840] p 727 
(a) In General [§ 1834] p 727 
(b) Designation of Cestwi Que Trust or Beneficiary [§ 1835] p 728 
(c) Purpose or Object of Trust [§ 1836] p 730° 
(d) Designation of Trustee [§ 1837] p 730 
(e) Subject Matter or Property [§ 1838] p 731 
(f£) Interest of Beneficiary [§ 1839] p 732 
(g) Manner of Performance [§ 1840] p 732 
(5) Completeness in Properly Executed Instrument or Instruments [§ 1841] p 733 
d. Particular Provisions Creating or Not Creating Trust [§§ 1842-1848] p 733 
(1) Conditions or Charges on Devise or Bequest [§ 1842] p 733 
(2) Life Estate [§ 1843] p 734 
(3) Payment of Debts [§ 1844] p 735 
(4) Provisions for Maintenance [§ 1845] p 735 
(5) Provisions in Codicil [§ 1846] p 737 
(6) Gift to Representative of Beneficiary [§ 1847] p 737 
(7) Repugnant Provisions [§ 1848] p 738 
e. Implied Trusts [§§ 1849-1851] p 740 
(1) In General [§ 1849] p 740 
(2) Authority or Directions to Executor or Guardian [§ 1850] p 742 
(3) Authority or Direction for Benefit of Others [§ 1851] p 747 
f. Trusts Not Appearing in Will [§§ 1852-1854] p 749 
(1) In General [§ 1852] p 749 
(2) Devise or Bequest in Reliance on Promise of Devisee or Legatee [§ 1853] p 750 
(3) Admission of Devisee or Legatee [§ 1854] p 751 
2. Construction and Operation [§§ 1855-1903] p 751 
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. In General [§ 1855] p 
. Intention of Testator [§ 1856] p 752 
. Purposes [§ 1857] p 753 
. Conditions [§ 1858] p 756 
. Construction To Uphold Trust [§ 1859] p 757 
. Separation of Interests or Provisions [§ 1860] p 757 
. Time When Trust Takes Effect {§ 1861] p 759 
. Trustees [§§ 1862-1867] p 760 
(1) Who Are Trustees [§ 1862] p 760 
(2) Title or Interest [§§ 1863-1867] p 760 
(a) Nature of Estate in Trust [§§ 1863-1864] p 760 
aa. Active Trust [§ 1863] p 760 
bb. Passive, Dry, or Naked Trust [§ 1864] p 762 
(b) Extent of Estate or Interest of Trustee [§§ 1865-1867] p 762 
aa. In General [§ 1865] p 762 f 
bb. Beneficial Interest [§ 1866] p 763 
ec. Particular Estate [§ 1867] p 764 
i. Cestuis Que Trust or Beneficiaries [§§ 1868-1874] p 766 
(1) Who Are Cestuis Que Trust or Beneficiaries [§ 1868] p 766 
(2) ZLitle or Interest [§§ 1869-1874] p 766 > 
(a) Nature of Estate in Trust [§§ 1869-1870] p 766 
aa. Active Trust [§ 1869] p 766 
bb. Passive, Dry, or Naked Trust [§ 1870] p 767 
(b) Extent of Estate or Interest of Cestuis Que Trust or Beneficiaries [§§° 
1871-1873] p 768 
aa. In General [§ 1871] p 768 
bb. Active Trust [§ 1872] p 768 
ec. Passive, Dry, or Naked Trust [§ 1873] p 770 
(ce) Rights and Remedies of Creditors of Cestwi Que Trust [§ 1874] p 771 
j. Property Devised or Bequeathed in Trust [§ 1875] p 771 
k. Capital and Income [§§ 1876-1903] p 773 
(1) What Constitutes [§§ 1876-1880] p 773 
(a) In General [§ 1876] p 773 
(b) Royalties [§ 1877] p 775 
(c) Proceeds of Sale [§ 1878] p 775 
(d) Income Earned before Trustee Acquires Possession [§ 1879] p 776 
(e) Dividends on Stock [§ 1880] p 776 
(2) Inclusion in Trust [§ 1881] p 779 
(3) Division Generally [§ 1882] p 780 
(4) Right to [§§ 1883-1862] p 780 
(a) In General [§ 1883] p 780 
(b) Under Will Not Specifically Disposing of Income [§ 1884] p 782 
(c) For Unlimited Time [§ 1885] p 782 
(d) At, for, or during Particular Time [§§ 1886-1887] p 782 
aa. In General [§ 1886] p 782 
" bb. From Death of Testator [§ 1887] p 784 
(ec) Amount or Share [§§ 1888-1891] p 785. 
aa. In General [§ 1888] p 785 
bb. Discretion of Trustee [§§ 1889-1890] p 787 
(aa) In General [§ 1889] p 787 
(bb) Hxercise by Successor or Court [§ 1890] p 788 
ec. Interest [§ 1891] p 789 
(f) On Death or Disqualification of One of Several Beneficiaries [§ 1892] » 
789 
(5) Deductions, Deficiency, and Reimbursement [§§ 1893-1899] p 790 
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(a) Deductions [§§ 1893-1898] p 790 
aa. In General [§ 1893] p 790 
bb. Debts of Testator or Beneficiary [§ 1894] p 792 
ee. Premiums [§ 1895] p 792 
dd. Loss or Depreciation [§ 1896] p 792 
ee. Where Real Property Is Unproductive or Unprofitable [§ 1897] p 
192 
ff. Where Beneficiary Has Right To Occupy Real Property [§ 1898] p 
793 
(b) Deficiency, Impairment, and Reimbursement [§ 1899] p 793 
(6) Surplus and Accumulations of Income [§§ 1900-1902] p 794 
(a) In General [§ 1900] p 794 
_(b) Validity of Accumulation or Direction Therefor [§ 1901] p 796 
(c) On Death of Life Benejiciary [§ 1902] p 797 
.(7) Mode of Payment or Distribution [§ 1903] p 797 
3. Duration and Termination of Trust [§§ 1904-1914] p 798 
a. In General [§ 1904] p 798 
b. Effect of Certain Happenings or Events [§§ 1905-1910] p 801 
(1) Attainment of Majority or Certain Age by Beneficiary [§ 1905] p 801 
(2) Marriage of Beneficiary [§ 1906] p 802 
(3) Termination of Beneficiary’s Marriage Relation [§ 1907] p 803 
(4) Solvency of Beneficiary [§ 1908] p 804 
(5) Death of Trustee [§ 1909] p 804 
(6) Death of Beneficiary [§ 1910] p 804 
e. Consent or Wish of Beneficiaries; Acts, Agreements, and Conveyances [§ 1911] p 808 
d. Discretionary Power in Trustee To Terminate Trust [§ 1912] p 811 
e. Failure of Trustee To Exercise Trust; Removal of Trustee [§ 1913] p 812 
f. Effect of Termination [§ 1914] p 812 
4. Limitation Over or Other Disposition of Property on Termination of Trust [§) 1915-1923] p 
812 
a. In General [§ 1915] p 812 
b. Rights of Particular Persons [§§ 1916-1920] p 813 
(1) Beneficiaries of Trust [§ 1916] p 813 
(2) Devisees, Heirs, and Representatives of Beneficiaries [§ 1917] p 814 
(3) Heirs, Representatives, and Devisees of Remaindermen [§ 1918] p 816 
(4) Heirs of Testator [§ 1919] p 816 
(5) Residuary Devisees or Legatees of Testator [§ 1920] p 818 
e. Nature of Hstate Vesting after Termination of Trust [§ 1921] p 819 
d. Mode of Payment, Distribution, or Conveyance [§§ 1922-1923] p 820 
(1) In General [§ 1922] p 820 
(2) Manner of Division among Heirs or Descendants [§ 1923] p 820 
5. Effect of Failure of Trust [§ 1924] p 821 
M. Testamentary Powers [§§ 1925-1966] p 823 
1. Creation and Existence [§§ 1925-1939] p 823 
a. In General [§ 1925] p 823 
b. To Whom Power May Be Given [§ 1926] p 824 
e. Mode of Creation [§§ 1927-1929] p 824 
(1) In General [§ 1927] p 824 
(2) Ineffectual Attempt To Create Trust [§ 1928] p 824 
(3) Void Appointment of Guardian [§ 1929] p 825 
d. Particular Powers [§§ 1930-1934] p 825 
(1) Power of Sale, Disposition, or Consumption [§§ 1930-1931] p 825 
(a) In General [§ 1930] p 825 
(b) As Conferred by Particular Provisions [§ 1931] p 826 
(2) Power of Appointment [§ 1932] p 829 
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(3) Power To Lease [§ 1933] p 831 
(4) Power To Ratify or To Defeat Devise [§ 1934] p 831 
e. Inconsistent and Repugnant Provisions [§§ 1985-1936] p 831 
(1) Im General [§ 1935] p.831 
(2) Power Repugnant to Estate Devised [§ 1936] p 832 
f. Right or Interest of Donee and Beneficiaries |§§ 1937-1938] p 832 
(1) Donee [§ 1937] p 832 
(2) Beneficiaries [§ 1938] p 832 
g. Death of Donee before Donor [§ 1939] p 832 
2. Construction [§§ 1940-1953] p 833 
a. In General [§ 1940] p 833 s 
b. Nature and Extent of Power Granted [§§ 1941-1952] p 833 
(1) In General [§ 1941] p 833 
(2) Power of Sale, Use, or Disposition [§§ 1942-1946] p 833, 
(a) In General [§ 1942] p 833 
(b) For Particular Purposes or in Particular Circumstances [§ 1943] p 835 
(ec) As Authorizing Mortgage, Exchange, Loan, Gift, or Advancement 
— [§ 1944] p 839 
(d) Sale of Less than Entire Interest or Estate [§ 1945] p 840 
(e) Sale on Time or Credit [§ 1946] p 840 
(3) Power of Appointment [§§ 1947-1951] p 840 
(a) In General [§ 1947] p 840 
(b) To Whom Appointment May Be Made [§ 1948] p 841 
(c) Hxclusive and Nonexclusive Powers [§ 1949] p 842 
(d) Shares or Portions To Be Appointed; Illusory Appointments [§ 1950] p 
842 
(e) Appointment of Limited or Qualified Estates, or in Trust [§ 1951] p 843 
(4) Power To Make Advancements [§ 1952] p 844 
c. Property Subject to Power [§ 1953] p 844 
3. Exercise [§§ 1954-1963] p 845 
a. Duty To Hxercise; Discretionary and Imperative Powers [§ 1954] p 845 
b. By Whom Power May Be Exercised [§§ 1955-1956] p 845 
(1) In General [§ 1955] p 845 
(2) Personal or Official Capacity of Donee [§ 1956] p 846 
. Time of Exercise [§ 1957] p 847 
. Necessity of Application to, or Approval of, Court [§ 1958] p 847 
. Mode and Manner of Exercise [§ 1959] p 847 
. Conditional or Contingent Powers [§ 1960] p 849 
. Operation and.Effect of Exercise [§§ 1961-1962] p 850 
(1) In General [§ 1961] p 851 
(2) Rights of Purchasers and Appointees [§ 1962] p 851 
h. Lapsed Appointments [§ 1963] p 851 
4. Duration and Termination [§§ 1964-1965] p 851 
a. In General [§ 1964] p 851 
b. Release or Other Extinguishment by Donee [§ 1965] p 852: 
5. Devolution of Property on Default in Exercise of Power [§ 1966] p 853 
N. Actions To Construe Wills [§§ 1967-2078] p 855 
1. Nature [§ 1967] p 855 
2. Jurisdiction [§§ 1968-1993] p 855 
a. Of Courts of Equity [§§ 1968-1977] p 855 
(1) In General [§ 1968] p 855 
(2) Where Trusts Are Created by Will [§§ 1969-1971] p 856 
(a) In General [§ 1969] p 856 
(b) Implied Trusts; Wills of Personal Property [§ 1970] p 856 
(c) Determining Whether Trust Has Been Created [§ 1971] p 857 
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(3) Where Only Legal Titles Are Involved [§§ 1972-1973] p 857 
(a) In General [§ 1972] p 857 
(b) Statutory Change of Rule [§ 1973] p 857 

(4) Where Construction of Will Is Sole Purpose of Action [§§ 1974-1975] p 858 
(a) In General [§ 1974] p 858 
(b) Statutory Change of Rule [§ 1975] p 858 

(5) Where Court Has Jurisdiction on Grounds Other than Existence of Lrust i 
[§ 1976] p 859 

(6) Where Remedy at Law Is Adequate [§ 1977] p 859 


b. Of Probate Courts [§§ 1978-1981] p 860 
(1) As Incident to Jurisdiction over Settlement and Distribution of Estates [§§ 
1978-1979] p 860 
(a) In General [§ 1978] p 860 
(b) Existence or Absence of Trust.as Affecting Jurisdiction [§ 1979] p 862 
(2) On Application for Probate or Revocation of Probate, or Petition for Letters of 
Administration [§ 1980] p 862 
(3) Of Actions for Construction of Wills [§ 1981] p 862 
e. Of Federal Courts [§ 1982] p 863 
d. Of Particular Local Courts [§ 1983] p 863 
e. Conflict of Jurisdiction [§§ 1984-1986] p 863 


(1) As between Courts of Equity and Courts of Probate [§ 1984] p 863 
(2) As between Courts of Different States [§ 1985] p 865 
(3) As between State and Federal Courts [§ 1986] p 866 
f. As Dependent on Necessity for Construction and Nature of Questions Involved [§§ 
1987-1991] p 866 
(1) In General [§ 1987] p 866 
(2) Contingent or Future Rights, and Matters of Speculation and Hypothesis [§§ 
1988-1989] p 868 
(a) In General [§ 1988] p 868 
(b) Hypothetical, Abstract, or Moot Questions [§ 1989] p 870 
(3) Questions Relating to Past Acts or Conduct [§ 1990] p 870 
(4) Necessity for Actual Controversy [§ 1991] p 871 
g. As Affected by Importance of Interests or Amounts Involved [§ 1992] p 871 
h. As Affected by Provision in Will That Executors Shall Define Its Provisions [§ 1903] 
p 871 
3. Persons Entitled to Construction of Will [§§ 1994-2011] p 871 
_-a. In General [§ 1994] p 871 
b. Personal Representatives and Trustees [§§ 1995-1998] p 872 
(1) In Generai [§ 1995] p 872 
(2) Devises of Real Estate [§ 1996] p 873 
(3) Grounds on Which Right To Maintain Action Based [§ 1997] p 874 
(4) Limitations on Right To Maintain Action [§ 1998] p 874 
. Legatces [§ 1999] p 875 
. Personal Representative of Executor or Legatee [§ 2000] p 876 
. Cestuis Que Trust {§ 2001] p 877 
. Next of Kin [§ 2002] p 877 
. Heirs and Devisees [§§ 2003-2009] p 878 
(1) In General [§ 2003] p 878 
(2) Where No Trust Is Created by Will [§ 2004] p 878 
(3) Where Trust Is Created by Will [§ 2005] p 879 
(4) Where Executor Also Asks for Construction of Will [§ 2006] p 879 
(5) Right to Construction as Affected by Want of, or Character of, Interest [§ 2007] 
p 879 
(6) Special Statutory Provisions as Affecting Right To Maintain Bill [99 2008- —2009 | 
for teilhen 
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(a) In Georgia, Illinois, and Maine [§ 2008] p 879 
(b) In New York [§ 2009] p 880 
h. Guardians [§ 2010] p 880 
i. Purchasers and Creditors [§ 2011] p 880 
4. Defenses [§ 2012] p 881 
5. Venue [§ 2013] p 881 
6. Time To Sue; Limitations and Laches [§ 2014] p 881 
7. Parties [§§ 2015-2023] p 882 
a. In General [§ 2015] p 882 
b. Beneficiaries and Their Heirs, Assignees, Mortgagees, and Creditors [§ 2016] p 882 
e, Personal Representatives, Trustees, and Purchasers from Personal Representatives [§ 
2017] p 883 
d. Heirs and Distributees of Testator [§ 2018] p 884 
e. Persons Legally Represented [§ 2019] p 884 
f. Attorney-General [§ 2020] p 885 
g. Necessity for Presenting Parties in Proper Capacity [§ 2021] p 885 
h. Joinder of Parties Plaintiff or Defendant [§ 2022] p 885 
i. Bringing in New Parties; Intervention [§ 2023] p 885 
8. Process [§ 2024] p 886 
9. Pleading [§§ 2025-2045] p 886 
a. Bill or Complaint [§§ 2025-2039] p 886 
(1) Form and Nature [§ 2025] p 886 
(2) Requisites and Sufficiency [§§ 2026-2039] p 886 
(a) In General [§ 2026] p 886 
(b) Probate of Will [§ 2027] p 887 
(c) Setting Out Will [§ 2028] p 887 
(d) Interest of Complainant [§ 2029] p 887 
(e) Existence of Trust [§ 2030] p 887 
(f) Existence of Actual Controversy [§ 2031] p 887 
(g) Property on Which Will Can Take Effect [§ 2032] p 887 
(h) Necessity for Construction [§ 2033] p 888 
(i) Doubt as to Meaning of Will [§ 2034] p 888 
(j) Necessity for Resort to Court of Equity [§ 2035] p 888 
(k) Assent er Wrongful Refusal of Personal Representative To Assent to De-~ 
vise [§ 2036] p 888 
(1) Multifariousness [§ 2037] p 888 
(m) Conclusions of Law and Irrelevant Allegations [§ 2038] p 889 
(n) Prayer for Relief [§ 2039] p 889 
b. Demurrer [§ 2040] p 889 
ce. Answer [§§ 2041-2042] p 889 
(1) In Generat [§ 2041] p 889 ' 
(2) Waiver of Objections to Jurisdiction [§ 2042] p 890 
d. Supplemental Bill [§ 2043] p 890 
e. Cross Bill, Cross Complaint, or Counterclaim [§ 2044] p 890 
f. Amendments [§ 2045] p 890 
10. Hvidence [§ 2046] p 891 
11. Trial or Hearing and Scope of Inquiry [§ 2047] p 891 
12. Dismissal or Discontinuance [§ 2048] p 893 
13. Judgment or Decree [§§ 2049-2060] p 893 
a. In General [§ 2049] p 893 
b. Other and Further Relief [§ 2050] p 895 
ce. Construction [§ 2051] p 895 
d. Conclusiveness and Effect; Collateral Attack [§§ 2052-2058] p 895 
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(1) In General [§ 2052] p 895 
(2) Decree Making Partial Distribution of Funds of Estate [§ 2053] p 898 
(3) Decree for Sale of Property Disposed of by Will [§ 2054] p 898 
(4) As Protection for Personal Representative [§ 2055] p 898 
(5) Effect on Judgment of Probate [§ 2056] p 898 
(6) Waiver of Right To Object to Judgment [§ 2057] p 898 
(7) Decree of Court of Another State [§ 2058] p 898 
e. Correction or Vacation of Decrees; Rehearing [§ 2059] p 898 
f. Extending Final Judgment for Allowance of Costs [§ 2060] p 899 
14. Case Reserved, Certified, or Reported for Advice [§ 2061] p 899 
15. Costs [§§ 2062-2070] p 900 
a. In General [§ 2062] p 900 
b. Parties Entitled to Costs and Parties or Property Liable for Costs [§§ 2063-2066] p 900 
(1) Haxecutors, Testamentary Trustees, and Administrators with the Will Annexed 
[§ 2063] p 900 
(2) Beneficiaries [§ 2064] p 901 
(3) Parties Having No Interest [§ 2065] p 902 
(4) When Costs Payable to All Parties Out of Estate or Fund [§ 2066] p 902 
e. To What Property or Fund Chargeable [§ 2067] p 903 
d. Amount [§ 2068] p 904 
e. Effect of Stipulation as to Costs [§ 2069] p 904 
f. Extra Allowance of Costs [§ 2070] p 904 
16. Counsel Fees [§§ 2071-2076] p 905 
a. In General [§ 2071] p 905 
b. Parties Entitled to Counsel Fees and Parties and Property Liable for Counsel Fees [§§ 
2072-2074] p 905 
(1) Hxecutors, Testamentary Trustees, and Administrators with the Will Annexed 
[§ 2072] p 905 
(2) Complainants in Sats To Construe Will Other than Fiduciaries [§ 2073] p 906 
(3) All Parties to Bill for Construction [§ 2074] p 907 
e. Amount [§ 2075] p 908 
d. Allowance to Parties and Not to Counsel [§ 2076] p 908 
17. Review [§§ 2077-2078] p 908 
a. General Rules [§ 2077] p 908 
b. Costs and Fees [§ 2078] p 912 


XIII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES [(§ 2079-2708] p 913 
A. “Devisee” and “Legatee” Defined and Distinguished [§§ 2079-2080] p 913 
1. Devisee [§ 2079] p 913 
2. Legatee [§ 2080] p 913 
B. Particular Classes and Kinds of Legacies and Devises [§§ 2081-2157] p 915 
1. Specific, General, and Demonstrative [§§ 2081-2123] p 915 
a. Definitions [§§ 2081-2093] p 915 
(1) General Terms [§§ 2081-2084] p 915 
(a) Legacy [§ 2081] p $15 
(b) Bequest; Bequeath [§ 2082] p 916 
(ec) Devise [§ 2083] p 918 
(d) Give [§ 2084] p 919 
(2) Specific Legacy, Devise, or Gift [§ 2085] p 919° 
(3) General Legacy [§ 2086] p 921 
(4) Demonstrative Legacy [§ 2087] p 922 
(5) Other Terms [$$ 2088-2093] p 924 
(a) Deferred Legacy [§ 2088] p 924 
(b) Modal Legacy [§ 2089] p 924 
(c) Pecuniary Legacy [§ 2090] p 924 
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(d) Special Legacy [§ 2091] p 924 
(e) Universal Legacy; Legacy under Universal Title; Particular Legacies 
[$ 2092] p 925 
(f) Residuary Legacy, Bequest, or Devise [§ 2093] p 925 
b. Presumption That Words Are Used in Legal Sense [§ 2094] p 925 
e. Determining Character of Legacies [§§ 2095-2121] p 925 
(1) Generally -[§ 2095] p 925 
(2) Presumptions [§ 2096] p 926 ; 
(3) Particular Legacies or Designations or Descriptions a 2097-2121] p 927 
(a) Pecuniary Legacies [§§ 2097-2103] p 927 
aa. Generally [§ 2097] p $27 
bb. Cash on Hand or in Safe Deposit Vault [§ 2098] p 928 
‘ee. Money in Bank [§ 2099] p 929 ; 
dd. Proceeds of Sale of Specified Property [§ ete p 929 . 
ee. Life Insurance [§ 2101] p 930 
ff. Pecuniary Legacy as Substitute for Devise of Realty [§ 2102] p 930 
ge. Pecuniary Legacy To Be Paid in Preference to Other Pecuniary Leg- 
acies [§ 2103] p 030 
(b) Securities [§§ 2104-2105] p 93¢ 
aa. Generally [§ 2104] p 930 
bb. Fact of Ownership by Testator of Stocks and Bonds Bequeathed 
[§ 2105] p 932 
(c) Ownership by Testator [§ 2106] p 933 
(d) Location [§ 2107] p 933 
(e) Mode of Investment [§ 2108] p 934 
(f) Source or Origin of Property Given [§ 2109] p 934 
(g) All Articles Described; Balance of Articles Described [§ 2110] p 934 
(h) Particular Business [§ 2111] p 935 
(i) Specific Chattels [§ 2112] p 935 3 
(j) Specific Chose in Action [§ 2113] p 935 ; 
(k) Specific Credit [§ 2114] p 935 
(1) Property To Be Ascertained or Selected [§ 2115] p 935 
(m) Amount from Certain Property |§ 2116] p 935 
(n) Property To Be Purchased {§ 2117] p 936 
(0) Entire Personal Estate or Entire Estate [§ 2118] p 936 
(p) Fractional Interests [§ 2119] p 936 
(q) Residuary Bequests [§ 2120] p 936 
(r) Legacy for Particular Purpose [§ 2121] p 937 
d. Devises of Real Estate [§§ 2122-2123] p 937 
(1) Generally [§ 2122] p 937 
(2) After-Acquired Property [§ 2123] p 938 
2. Legacies of Income [§§ 2124-2130] p 938 
a. In General [§ 2124] p 988 
b. Bequest of Income as Entitling Beneficiary to Net Income [§ 2125] p 939 
e What Is Income and What Is Capital [§§ 2126-2128] p 939 
(1) In General [§ 2126] p 940 
(2) Dividends or Profits [§ 2127] p 940 
(3) Miscellaneous [§ 2125] p 941 
d. At What Time Income Accrues [§§ 2129-2130] p 942 
(1) Income from Specific Sum or Fund [§ 2129] p 942 
(2) Income from Residuary Fund [§ 2130] p 943 
3. Legacies of Annuities [§§ 2131-2135] p 943 
a. In General [§ 2131] p 943 
b. Duration of, and Amount of, Annuity [§ 2132].p 944 
e. Right To Take Capital Sum [§ 2133] p 945 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WILLS [69 C.J.] 27 


d. Time of Accrual [§ 2134] p 945 
e. Time of Payment [§ 2135] p 946 
4.. Wee of Support and Maintenance [§§ 21 ras p 946 
. In General [§ 2136] p 946 
b. Nature and Extent of Maintenance [§ 9137] p 946 
c. Maintenance from Other Sources as Affecting Right to Bequest [§ 2138] p 950 
5. Devise or Bequest to Creditor [§§ 2139-2151] p50 
a. What Constitutes [§ 2139] p 950 
b. As Satisfaction of Debt [§§ 2140-2149] p 951 . 
(1) Where Not Expressly Stated To Be in Satisfaction of Debt [§§ 2140-2147] p 951 
(a) General Rule [§ 2140] p 951 
(b) Where Will Expresses Particular Purpose or Motive for Making Gift 
[§ 2141] p 954 
(ec) Equality and Certainty of Debt and Legacy [§ 2142] p 955 
(d) Where Will Contains Provision for Payment of Debts [§ 2143] p 957 
(e) As Affected by Validity, Form, or Terms of Obligation on Which Debt Is 
Based [§ 2144] p 958 
(f) Sufficiency of Assets To Pay Both Debts and Legacies [§ 2145] p 959 
(g) Miscellaneous Matters Constituting Exceptions to, or Affecting Operation 
of, General Rule [§ 2146] p 959 
(h) Parol Evidence of Testator’s Intent [§ 2147] p 960 
(2) Where Expressly Declared To Be or Not To Be in Satisfaction of Debt [§ 2148] 
p 961 
(3) Partial Satisfaction; Deduction and Adjustment [§ 2149] p 961 
ec. Election between Legacy and Debt [§ 2150] p 962 
d. Intcrest on Creditor’s Claim [§ 2151] p 963 
6. Devise or Bequest to Debtor [§§ 2152-2157] p 963 
a. As Release of Debt [§§ 2152-2154] p 963 
(1) In Absence of Directions Contained in Will [§ 2152] p 963 
(2) In Case of Direction in Will [§ 2153] p 964 
(3) Parol Evidence [§ 2154] p 964 
b. Deduction or Set-Off of Debt against Gift [§§ 2155-2157] p 965 
(1) In Absence of Direction in Will [§ 2155] p 965 
(2) In Case of Direction in Will [§ 2156] p 966 
(3) Interest on Legatees’ Indebtedness [§ 2157] p 967 
C. Acceptance and Renunciation [$$ 2158-2169] p 967 
1. Acceptance [§§ 2158-2167] p 967 
a. Necessity [§ 2158] p 968 
b. Sufficiency [§§ 2159-2160] p 968 
(1) In General [§ 2159] p 968 
(2) Acceptance of Part [§ 2160] p 968 
ce. Presumption of Acceptance and Burden of Proof [§ 2161] p 969 
d. Estoppel by Acceptance [§§ 2162-2166] p 969 
(1) Discussion of Rule [§ 2162] p 969 
(2) Applications of Rule [§§ 2163-2164] p 972 
(a) In General [§ 2163] p 972 
(b) Legacies or Devises Burdened with Conditions [§ 2164] p 972 
(3) Limitations and Exceptions to Rule [§§ 2165-2166] p 973 
(a) In General [§ 2165] p 973 
(b) Zgnorance of Rights, and Fraud [§ 2166] p 973 
e. Effect on Rights of Those Claiming under Beneficiary [§ 2167] p 974 
2. Renunciation [§§ 2168-2169] p 974 
a. In General [§ 2168] p 974 
b. Effect of Renunciation [§ 2169] p 976 
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D. Abatement of Legacies [§§ 2170-2198] p 976 
1. In General [§ 2170] p 976 
. Intention of Testator and Presumption of Equality [§ 2171] p 976 
. How Intention May Be Shown in General [§ 2172] p 977 
. Effect of Testamentary Directions [§§ 2173-2175] p 978 
a. In General [§ 2173] p 978 
b. As to Time of Payment [§ 2174] p 979 
ec. As to Order of Payment [§ 2175] p 979 
. Deficiency Resulting from Devastavit [§ 2176] p 980 
. Deficiency Resulting from Administration Expenses [§ 2177] p 980 
. Abatement To Provide for After-Born or Omitted Children [§ 2178] p 980 
. Legacies in, or Affected by, Codicil [§ 2179] p 980 
. Insufficiency of Personalty Alone as Causing Abatement [§ 2180] p 981 
. Legacies Which Abate and Order of Abatement [§§ 2181-2196] p 981 
a. In General [§ 2181] p 981 > 
b. Residuary Legacies [§ 2182] p 981 
e. General Legacies [§§ 2183-2192] p 983 
(1) In General [§ 2183] p 983 
(2) Bequests for Disposal and Care of Remains and Observance of Attendant Reli- 
gious Ceremonies [§ 2184] p 984 
(3) Legacy Given as Mere Bounty [§§ 2185-2187] p 985 
(a) In General [§ 2185] p 985 
(b) Bequests to Spouse, Relatives, and Dependents [§ 2186] p 985 
(c) Charitable Bequests [§ 2187] p 986 
(4) Legacy Based on Valuable Consideration [§§ 2188-2191] p 987 
(a) In General [§ 2188] p 987 : 
(b) Legacy in Liew of Dower or Statutory Interest [§ 2189] p 988 
(c) Legacy to Executor or Trustee [§ 2190] p 990 
(d) Legacy to Creditor in Satisfaction of Existing Debt [§ 2191] p 990 
(5) Gift of Legacy Duty or Tax [§ 2192] p 990 
d. Specific Legacies and Devises [§ 2193] p 990 
e. Demonstrative Legacies [§ 2194] p 994 
f. Amnuities and Income [§ 2195] p 995 
ge. Legacy Pursuant to Power of Appointment [§ 2196] p 996 
11. Deduction and Adjustment [§ 2197] p 996 
12. Equalization of Payments to Legatees [§ 2198] p 997 
BE. Ademption [§§ 2199-2232] p 998 
1. Definitions, Distinctions, and Nature [§ 2199] p 998 
2. Gifts Subject to Ademption [§§ 2200-2202] p 999 
a. As Dependent on Nature of Testamentary Provision [§ 2200] p 999 
b. As Dependent on Nature of Property [§ 2201] p 1001 
3. By Whose Acts Provisions May Be Adeemed [§ 2202] p 1002 
4. Intention and Assent as Elements [§§ 2203-2204] p 1004 
a. Intention of Testator [§ 2203] p 1004 
b. Assent by Beneficiary [§ 2204] p 1006 
5. Acts or Conduct Causing Ademption [§§ 2205-2228] p 1006 
a, Change or Extinction of Subject Matter [§§ 2205-2217] p 1006 
(1) In General [§ 2205] p 1006 
(2) Validity or Enforceability of Disposition as Requisite [§ 2206] p 1007 
(3) Sale or Conveyance [§ 2207] p 1007 
(4) Exchange [§ 2208] p 1008 
(5) Gift Inter Vivos [§ 2209] p 1009 
(6) Collection or Payment of Choses in Action [§ 2210] p 1009 
(7) Changing Form or Location of Property or Nature of Interest [§§ 2211-2216 
p 10i1 
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(a) Rule Stated [§ 2211] p 1011 
(b) Significance of Intention [§ 2212] p 1011 
(e) Changes of Location [§ 2213] p 1011 
(d) Changes in Form of Security or Fund [§ 2214] p 1012 
(e) Alterations in Nature of Interest in Realty [§ 2215] p 1013 
“(£) Commingling [§ 2216] p 1014 
(8) Ademption of Legacies of Proceeds [§ 2217] p 1014 
b. Satisfaction [§§ 2218-2228] p 1015 
(1) Form or Nature of Benefit Conferred on Devisee or Legatee [§§ 2218-2220] p 
“1015 
(a) In General [§ 2218] p 1015 
(b) Gratuitous or Voluntary Character of Benefit as Element [§ 2219] p 1017 
(c) Ejusdem Generis; Similarity in Nature of Legacy and Gift [§ 2220] p 
1018 
(2) Intention To Satisfy [§§ 2221-2227] p 1019 
(a) In General [§ 2221] p 1019 
(b) Presumption Arising from Relationship [§ 2222] p 1019 
(c) Presumption Arising from Identity of Purpose [§ 2223] p 1021 
(d) Particular Facts and Cireumstances as Indications of Intention [§ 2224] 
p 1023 
(e) Evidence as to Intention [§§ 2225-2227] p 1024 
aa. Admissibility [§ 2225] p 1024 
bb. Burden of Proof; Sufficiency [§ 2226] p 1026 
ec. Receipt or Release as Evidence [§ 2227] p 1027 .- 
(3) Person to Whom Gift or Payment Made [§ 2228] p 1027 
6. Operation and Effect of Ademption [§§ 2229-2230] p 1028 
a. In General [§ 2229] p 1028 
b. Extent to Which Testamentary Interest Is Extinguished [§ 2230] p 1029 
7. Republication or Reéxccution as Revival of Adeemed Provision [§ 2231] p £030 
8. Hstoppel To Assert Ademption [§ 2232] p 1031 
F. Advancements [§§ 2233-2253] p 1031 
1. In General [§ 2233] p 1031 
2. Form and Sufficiency of Provisions for Deduction, Charge, or Accounting [§ 2234] p 1033 
3. Discharge, Release, or Merger of Advancement or Obligation by Will [§ 2235] p 1034 
4. What Constitutes Advancement and What Advancements Considered [§§ 2236-2242] p 1036 
a. In General [§ 2236] p 1036 
b. Debts [§§ 2237-2239] p 1038 
(1) In General [§ 2237] p 1038 
(2) Release, Discharge, oe and Payment [§§ 2238- pcre tl p 1040 
(a) In General [§ 2238] p 1040 
(b) Statute of Liteslartons, and Discharge in Bankruptcy [§ 2239] p 1040 
e. Transfer of Property Other than Money [§ 2240] p 1040 
d. Gifts [§ 2241] p 1041 
e. Advances or Benefits to Relatiwe of Testamentary Beneficiary [§ 2242] p 1041 
5. Method for Determination of Existence of, and What Constitute, Advancements [§§ 2243- 
2246] p 1043 
a. In General [§ 2243] p 1043 
b. Evidence [§§ 2244-2246] p 1043 
(1) Presumption and Burden of Proof [6 2244] p 1043 
(2) Admissibility [§ 2245] p 1044 
(3) Weight and Sufficiency [§ 2246] p 1046 
6. Amount or Valuation of Advancements [§§ 2247-2249] p 1047 
a. In General [§ 2247] p 1047 
b. As of What Time Advancement Valued [§ 2248] p 1047 
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ce. Evidence [§ 2249] p 1048 
7. Interest on Advancement [§ 2250] p 1048 
8. See mee and Distribution [§§ 2251-2252] p 1049 
. In General [§ 2251] p 1049 
b. Judgment [§ 2252] p 1050 
9. Advances or Loans to Beneficiaries by Executor, Trustee, or Life Tenant [§ 2253] 1050 
G. Lapse of Legacies or Devises [§§ 2254-2296] p 1051 
1. Definition and Nature [§ 2254] p-1051 
2. Cause of Lapse [§§ 2255-2272] p 1051 
a. In General [§ 2255] p 1051 
b. Death of Beneficiary [§§ 2256-2265] p 1051 
(1) Before Death of Testator [§ 2256] p 1051 
(2) After Death of Testator but before Vesting of Interest [§ 2257] p 1053 
(3) After Vesting of Interest [§ 2258] p 1053 
(4) Leyacy in Trust [§ 2259] p 1054 
(5) Gift of Life Estate with Remainder in Fee [§ 2260] p 1054 
(6) Legacy to Debtor [§ 2261] p 1054 i 
(7) Legacy Given in Discharge of Debt or Obligation [§ 2262] p 1055 f 
(8) Legacy Charged on Property [§ 2263] p 1055 : 
(9) Gift to Several Persons [§§ 2264-2265] p 1055 u 
(a) Distributively [§ 2264] p 1055 . 
(b) As a Class [§ 2265] p 1055 | ¢ 
¢. Dissolution or Other Termination of Corporation or Association Named as Beneficiary 7 
[§ 2266] p 1056 
. No Person in Existence Capable of Taking [§ 2267] p 1056 ¥ 
. Legal Incapacity of Member of Class [§ 2268] p 1057 ; 
. Change of Situation [§ 2269] p 1057 
. Failure or Performance of Conditions [§ 2270] p 1057 
4 . Failure or Impossibility of Purpose of Gift [§ 2271] p 1058 
i, Renunciation by Beneficiary [§ 2272] p 1058 
3. What Interest Lapses [§ 2273] p 1058 
4. Evidence as to Lapse [§ 2274] p 1058 
5. Representation and Prevention of Lapse [§§ 2275-2296] p 1058 
. In General [§ 2275] p 1058 
. Provision for Substitution or Succession [§ 2276] p 1059 
. Words of Limitation [§ 2277] p 1060 
. Advancement [§ 2278] p 1060 
. Statutory Provisions [§§ 2279-2296] p 1060 
(1) In General [§ 2279] p 1060 
(2) Purpose and Effect [§§ 2280-2281] p 1062 
(a) In General [§ 2280] p 1062 
(b) Retroactive Effect [§ 2281] p 1062 
(3) Construction [§§ es ge p 1062 
(a) In General [§ 2282] p 1062 
(b) To What Gifts Applicable [§ 2283] p 1062 
(c) What Legatees or Devisees Affected [§§ 2284-2287] p 1063 
aa. In General [§ 2284] p 1063 
bb. Descendants [§ 2285] p 1063 
ec, Brothers or Sisters [§ 2286] p 1063 
dd. Relatives [§ 2287] p 1063 
(d) Persons Entitled To Take [§§ 2288-2292] p 1064 
aa. In General [§ 2288] p 1064 
bb, Descendants [§ 2289] p 1064 
ee. Heirs [§ 2290] p 1064 
dd. Issue [§ 2291] p 1064 
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ee. Relatives [§ 2292] p 1065 
(e) Gifts to Class [§ 2293] p 1065 
(f) Gifts to Persons Dead at Date of Will [§§ 2294-2295] p 1005 
aa. In General [§ 2294] p 1065 
bb. Gifts to Class [§ 2295] p 1065 
(gz) Title and Rights Acquired [§ 2296] p 1066 
H. Gift to Person Dead at Time of Execution of Will [§ 2297] p 1066 
I. Revocation of Legacies or Devises [§§ 2298-2299] p 1067 
1. In General [§ 2208] p 1067 
2. Effect of Revocation of Particular Gift on Other Gifts to Same Beneficiary [§ 2299] p 1067 
J. Devolution of Property on Failure of Testamentary Disposition [§§ 2300-2329] p 1067 
1. In General [§§ 2300-2319] p 1067 
a. Will Wholly Ineffective [§ 2300] p 1067 
b. Partial Intestacy [§§ 2301-2319] p 1067 
(1) Where Will Contains No Residuary Clause [§§ 2301-2309] p 1067 
(a) General Rule [§ 2301] p 1067 
(b) Persons Who Take [§§ 2302-2307] p 1069 
aa. In General [§ 2302] p 1069 
bb. What Law Governs [§ 2393] p 1070 
ec. Person Disinherited by Will [§ 2304] p 1070 
dd. Person Whose Interest Limited by Will [§ 2305] p 1071 
ee. Beneficiary under: Will [§ 2306] p 1071 
ff. Release or Waiver [§ 2307] p 1071 
(c) Distribution [§§ 2308-2309] p 1071 
aa. Consideration of Testamentary Gifts [§ 2308] p 1071 
bb. Rents, Profits, and Income [§ 2309] p 1071 
(2) Where Wili Contains Residuary Clause [§§ 2310-2319] p 1072 
(a) In General [§§ 2310-2314] p 1072 
aa. Rule as to Legacies [§§ 2310-2312] p 1072 
(aa) In General [§ 2310] p 1072 
(bb) Exclusion from Residuary Clause [§ 2311] p 1075 
(ec) Insufficiency of Estate To Pay General Legacies in Full 
' [§ 2312] p 1076 
bb. Rule as to Devises [§ 2313] p 1076 
ec. Direction Constituting Neither Legacy Nor Devise [§ 2314] p 1079 
(b) Failure of Residuary Gift [§§ 2315-2316] p 1079 
aa. In General [§ 2315] p 1079 
bb. Failure as to One of Several Beneficiaries [§ 2316] p 1080 
(c) Failure of Hxceptions Out of Residue [§ 2317] p 1082 
(d) Gift of Residue of Particular Fund [§ 2318] p 1082 
(e) Income [§ 2319] p 1082 
. Failure of Precedent Estate [§ 2320] p 1082 
. Failure of Subsequent Estate or Limitation Over [§ 2321] p 1085 
. Failure To Dispose of Remainder [§ 2322] p.1086 
. Failure of Legacy Charged on Devise or Other Legacy [§ 2323] p 1087 
. Failure of Gift of Proceeds of Sale [§ 2324] p 1087 
. Void Condition [§ 2325] p 1088 
. Breach of Condition Subsequent [§ 2326] p 1088 
. Suspension of Vesting or Sale [§ 2327] p 1088 
. Refusal of Legacy or Devise Charged with Payments [§ 2328] p 1088 
. Testamentary Provision in Case of Lapse or Failure [§ 2329] p 1089 
K. Election [§§ 2330-2457] p 1089 
1. Definition, Nature, and Statement of Principle [§ 2330] p 1089 
2. Right of, and Necessity for, Election [§§ 2331-2570] p 1090 
a. General Rule [§ 2331] p 1090 
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. What Law Governs [§ 2332] p 1091 
. Conditions at What Time Govern [§ 2333] p 1092 
. Election between Gift by Will and Adverse Claim [§ 2334] p 1092 
. Election between Gift by Will and by Nontestamentary Act [§ 2335] p 1093 
. Hlection between Rights under Will and as Heir or Next of Kin [§ 2336] p 1094 
. Election by Holder of Derivative Interest [§ 2337] p 1094 
. Election by Surviving Spouse [§§ 2338-2368] p 1094 
(1) Widow [§§ 2338-2360] p 1094 
(a) Right To Elect [§ 2338] p 1094 
(b) Necessity of Election in General [§ 2339] p 1095 
(c) Statutory Provisions [§ 2340] p 1096 
(d) Election between Gift by Will and Adverse Claim [§ 2341] p 1097 
(e) Llection between Rights under Will and as Heir or Neat of Kin [§ 2342] 
p 1097 
(f) Determination whether Gift by Will Is in Liew of Dower [§§ 2343-2347] 
p 1097 
aa. In General [§ 2343] p 1097 
bb. Gift for Life, for Years, or for Support [§ 2344] p 1098 
ec. Creation of Trust for Widow [§ 2345] p 1099 
dd. Gift of Realty or Personalty [§§ 2346-2347] p 1100 
(aa) Devise of Realty [§ 2346] p 1100 
(bb) Bequest of Personalty [§ 2347] p 1100 
(g) Widow’s Allowance or Exemption [§ 2348] p 1101 
(h) Provision Otherwise than by Will [§ 2349] p 1101 
(i) Property as to Which Election May Become Necessary [§§ 2350-2353] p 
1102 
aa. In General [§ 2350] p 1102 
bb. Community Property [§ 2351] p 1102 
ec. Homestead [§ 2352] p 1103 
dd. Property Undisposed of by Will [§ 2353] p 1103 
(j) Amount or Value of Testamentary Provision [§§ 2354-2357] p 1104 
aa. In General [§ 2354] p 1104 
bb. Where Widow Sole Heir or Beneficiary [§ 2355] p 1105 
ce. Where Widow Given Nothing by Will [§ 2356] p 1105 
dd. Failure of Donation to Widow [§ 2357] p 1105 
(k) Claim of Widow as Creditor of Estate [§ 2358] p 1105 
(1) Direction That Estate Be Settled According to Law [§ 2359] p 1105 
(m) Release of Right To Elect [§ 2360] p 1105 
(2) Widower [§§ 2361-2368] p 1106 
(a) Right To Elect [§ 2361] p 1106 
(b) Necessity of Election in General [§ 2362] p 1106 
(c) Statutory Provisions [§ 2363] p 1106 
(d) Widower’s Allowance [§ 2364] p 1107 
(e) Provision Otherwise than by Will [§ 2365] p 1107 
(£) Amount or Value of Testamentary Provision [§§ 2366-2367] p 1107 
aa. In General [§ 2366] p 1107 
bb. Where Widower Given Nothing by Will [§ 2367] p 1107 
(g) Release of Right To Elect [§ 2368] p 1107 
i. Election by Creditor [§ 2369] p 1107 
j. Proceedings To Compel Election [§ 2370] p 1108 
3. By Whom Election Made [§§ 2371-2376] p 1108 
a. In General [§ 2371] p 1108 
b. Effect of Death or Disability of Person Entitled To Elect [§§ 2372-2376] p 1108 
(1) Death [§ 2372] p 1108 
(2) Infancy [§ 2373] p 1109 
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(3) Physical and Mental Incapacity [§§ 2374-2376] p 1109 
(a) In General [§ 2374] p 1109 
(b) Election by, or with Approval of, Court [§§ 2375-2376] p 1109 
aa. In General [§ 2375] p 1109 
bb. Equitable Jurisdiction [§ 2376] p 1110 
4. Time for Making Election [§§ 2377-2384] p 1111 
a. In General [§ 2377] p 1111 
b. Under Statutes [§§ 2378-2381] p 1112 
(1) In General [§ 2378] p 1112 
(2) When Time Begins To Run [§ 2379] p 1112 
(3) Effect of Failure To Elect within Statutory Period [§ 2380] p 1112 
(4) Excuses for Failure To Elect within Statutory Period [§ 2381] p 1113 
e. Election during Lifetime of Testator [§ 2382] p 1113 
d. Election before Probate [§ 2383] p 1113 
e. Hatension of Time [§ 2384] p 1113 
5. Relief in Equity to Person Failing To Elect [§ 2385] p 1114 
6. Method of Making or Signifying Election {§§ 2386-2410] p 1114 
a. In General [§ 2386] p 1114 
b. Statutory Requirements [§§ 2387-2388] p 1114 
(1) In General [§ 2387] p 1114 
(2) Hzecution, Viling, and Recording of Written Instrument [§ 2388] p 1115 
e. Election by Express Declaration or Agreement [§§ 2389-2390] p 1116 
(1) In General [§ 2389] p 1116 
(2) By Parol [§ 2390] p 1116 
d. Election by Acts or Conduct [§§ 2391-2405] p 1117 
(1) Necessity of Unequivocal Act [§ 2391] p 1117 
(2) Knowledge of Facts and Legal Rights [§ 2392] p 1117 
(3) Election To Take under Will [§§ 2393-2402] p 1119 
(a) Participation in Proceedings under Will [§ 2393] p 1119 
(b) Acting as Executor or Trustee [§ 2394] p 1119 
(ec) Assertion of Rights under Will [§ 2395] p 1120 
(d) Acceptance of Benefits [§§ 2396-2397] p 1120 
aa. In General [§ 2396] p 1120 
bb. Amount Accepted [§ 2397] p 1121 
(e) Enjoyment or Use of Property [§ 2398] p 1121 
(£) Assumption of Ownership and Dealing with Property [§ 2399] p 1122 
(g) Acquiescence, Estoppel, and Laches [§§ 2400-2401] p 1122 
aa. In General [§ 2400] p 1122 
bb. Failure To Dissent from Will [§ 2401] p 1123 
(h) Declaration of Satisfaction with or Intention To Take [§ 2402] p 1123 
(4) Election To Take against Will [§§ 2403-2405] p 1123 
(a) Adverse Proceedings [§§ 2403-2404] p 1123 
aa. In General [§ 2403] p 1123 
bb. Contesting Probate of Wili [§ 2404] p 1124 
(b) Acceptance of Property [§ 2405] p 1124 
e. Evidence [§§ 2406-2408] p 1125 
(1) Presumptions and Burden of Proof [§ 2406] p 1125 
(2) Admissibility [§ 2407] p 1126 
(3) Sufficiency [§ 2408] p 1126 
f. Questions of Law and Fact [{§ 2409] p 1127 
g. Instructions [§ 2410] p 1127 
7. Conditional Election [§ 2411] p 1127 
8. Amendment of Election [§ 2412] p 1127 
9. Revocation of Election [§§ 2413-2428] p 1127 
a. Right To Revoke [§§ 2413-2418] p 1127 
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(1) In General [§ 2413] p 1127 
(2) Election Induced by Fraud or Undue Influence [§ 2414] p 1128 
(3) Election Made under Mistake or through Ignorance [§ 2415] p 1128 
(4) As Affected by Contract Rights and Rights of Third Persons [§§ 2416-2417] p 
1129 ‘ 
(a) Contract Rights [§ 2416} p 1129 
(b) Rights of Third Persons [§ 2417] p 1129 
(5) As Affected by Filing or Recording of Election [§ 2418] p 1129 
b. Time for Revocation [§ 2419] p 1129: 
ec. Return of Money or Property Received [§.2420] p 1129 
d. Effect of Revocation [§ 2421] p 1130 
e. Equitable Relief against Election [§§ 2422-2428] p 1130 
(1) Actions in General [§ 2422] p 1130 
(2) Defenses [§ 2423] p 1130 
(3) Parties [§ 2424] p 1130 
(4) Pleading [§ 2425] p 1130 
(5) Evidence [§ 2426] p 1130 
(6) Questions of Fact [§ 2427] p 1131 
(7) Findings and Appeal [§ 2428] p 1131 
10. Effect of Election [§§ 2429-2457] p 1131 
a. On Party Electing [§§ 2429-2445] p 1131 
(1) In General [§ 2429] p 1131 
(2) Spouse [§§ 2430-2445] p 1132 
(a) Taking under Will [§§ 2430-2437] p 1132 
aa. In General [§ 2430] p 1132 
bb. Status as Creditor or Purchaser [§ 2431] p 1134 
ce. Liability to Abatement and for Payment of Debts [§ 2432] p 1134 
dd. Debts of Hstate [§ 2433] p 1135 
ee. Rights as Affected by Status of Property [§§ 2434-2437] p 1135 
(aa) Separate or Community Property [§ 2434] p 1135 
(bb) Homestead, Allowances, and Exemptions [§ 2435] p 1135 
(ec) Accretion to Specific Property [§ 2436] p 1136 
(dd) Property Undisposed of [§ 2437] p 1136 
(b) Taking against Will [§§ 2438-2445] p 1137 
aa. In General [§ 2438] p 1137 
bb. Benefits or Rights under Will [§ 2439] p 1138 
ce. Scope and Extent of Rights [§§ 2440-2443] p 1139 
(aa) In General [§ 2440] p 1139 
(bb) Homestead, Allowances, and Exemptions [§ 2441] p 1140 
(ec) Property Undisposed of [§ 2442] p 1141 
(dd) Computation of Rights [§ 2443] p 1141 
dd. Claims of Creditors [§ 2444] p 1141 
ee. Enforcement of Rights [§ 2445] p 1142 
b. On Other Interests [§§ 2446-2457] p 1142 
(1) In General [§ 2446] p 1142 
(2) Beneficiaries [§§ 2447-2456] p 1143 
(a) In General [§ 2447] p 1143 
(b) Remaindermen and Acceleration of Remainders [§ 2448] p 1143 
(c) Holders of Residuary Estate or Heirs [§ 2449] p 1145 
(d) Beneficiaries of Trust and Donees of Power Created by Will [§ 2450] p 
1145 
(e) Donees of Income [§§ 2451-2452] p 1146 
aa. In General [§ 2451] p 1146 
bb. Accumulated Income [§ 2452] p 1146 
(f) Compensation to Disappointed Beneficiaries [§§ 2453-2456] p 1146 
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aa. In General [§ 2453] p 1146 
bb. Funds or Persons Liable, and Amount of Liability [§§ 2454-2456] p 
1147 
(aa) In General [§ 2454] p 1147 
(bb) Obligation of Legatees and Devisees To Contribute [§ 2455] 
p 1147 
(ce) Liability of Specific, General, and Residuary Legatees 
[§ 2456] p 1148 
(3) Creditors of Party Electing [§ 2457] p 1148 
L. Title, Possession, Control, Income, and Profits [§§ 2458-2465] p 1149 
1. Title [§§ 2458-2461] p 1149 
a. In General [§ 2458] p 1149 
b. Real Property [§§ 2459-2460] p 1149 
(1) In General [§ 2459] p 1149 
(2) Time of Vesting [§ 2460] p 1150 
e. Personal Property [§ 2461] p 1150 
2. Possession, Control, and Use [§§ 2462-2463] p 1151 
a. In General [§ 2462] p 1151 
b. Charge on Gift [§ 2463] p 1152 
3. Income and Profits [§§ 2464-2465] p 1152 
a. In General [§ 2464] p 1152 
b. Where Property Is Sold or Condemned [§ 2465] p 1154 
M. Option To Take Property or Money [§§ 2466-2467] p 1155 
1. In General [§ 2466] p 1155 
2. Necessity, Requisites, and Sufficiency of Election [§ 2467] p 1155 
N. Option To Purchase Property of Estate [§§ 2468-2470] p 1156 
1. In General [§ 2468] p 1156 
2. Who May Exercise [§ 2469] p 1157 
3. Time for Hxercise [§ 2470] p 1157 
O. Legacies as Payable Out of, or Chargeable on, Property, Estate, or Interest [§§ 2471-2556] p 
1157 
1. Property or Fund Subject to Payment of Legacies in General [§ 2471] p 1157 
2. Legacies as Charge on Property, Estate, or Interest [§§ 2472-2554] p 1158 
a. Creation and Nature and Extent of Legacy as Charge Generally [§§ 2472-2476] p 1158 
(1) In General [§ 2472] p 1158 
(2) formal Requisite of Will To Create Charge [§ 2473] p 1160 
(3) As Creating Lien [§§ 2474-2475] p 1160 
(a) In General [§ 2474] p 1160 
(b) Nature and Extent of Lien [§ 2475] p 1160 
(4) Necessity of Mortgage [§ 2476] p 1161 
b. Property, Estate, or Interest Charged [§§ 2477-2510] p 1161 
(1) In General [§§ 2477-2481] p 1161 
(a) Intention of Testator [§ 2477] p 1161 
(b) Testator’s Estate or Interest Only; Debts of Testator [4 9478] p 1162 
(c) Where Several Parcels or Funds; Apportionment [§§ 2479-2481] p 1162 
aa. In General [§ 2479] p 1162 
bb. Marshaling and Subrogation [§ 2480] p 1162 
ec. Contribution [§ 2481] p 1163 
(2) Whole Estate or Particular Interest or Fund [§ 2482] p 1163 
(3) Principal or Income [§ 2483] p 1164 
(4) Personal Property [§§ 2484-2485] p 1165 
(a) In General [§ 2484] p 1165 
(b) Exoneration of Personalty [§ 2485] p 1167 
(5) Real Estate; Intention of Testator [§§ 2486-2510] p 1168 
(a) In General [§ 2486] p 1168 
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(b) Facts and Circumstances Affecting Intention or Charge [§§ 2487-2494] p 
1170 
aa. Extrinsic Circumstances in General [§ 2487] p 1170 
bb. Condition of Estate; Sufficiency of Personalty [§§ 2488-2490] p 
teal 
(aa) In General [§ 2488] p 1171 
(bb) At Time of Execution of Will [§ 2489] p 1171 
(cc) Insufficiency Occurring after Execution of Will [§ 2499] p 
1173 
ec. Disposition of Personal Estate [§ 2491] p 1173 
dd. Subsequent Investment of Personalty in Realty [§ 2492] p 1174 
ee. That Real Estate Was Not Disposed Of [§ 2493] p 1174 
ff. Relationship of Legatee or Devisee to Testator [§ 2494] p 1174 
(ec) Particular Provisions and Conditions sce Intention or Charge [§§ 
2495-2499] p 1175 
aa. In General [§ 2495] p 1175 
bb: Charging Legacies on “Estate” [§ 2496] p 1175 
ec. Directions or Powers to Executors [§§ 2497-2488] p 1176 
(aa) In General [§ 2497] p 1176 
(bb) Direction or Power of Sale [§ 2498] p 1176 
dd. Devises in Succession [§ 2499] p 1177 
(d) Effect of Residuary Clause [§§ 2500-2503] p 1177 
aa. In General [§ 2500] p 1177 
bb. Blending Real and Personal Estate in Clause {§§ 2501-2503] p 1178 
(aa) Majority Rule [§§ 2501-2502] ~p 1178 
aaa. In General [§ 2501] p 1178 
bbb. Matters Affecting Application of Rule [§ 2502] p 
1180 
(bb) Minority Rule [§ 2503] p 1181 
(e) Charge on Lands or Interest Specifically Devised [§§ 2504-2508] p 1182 
aa. In General [§ 2504] p 1182 
bb. As Affected by Order im Will of Legacy and Devise [§ 2505] p 1184 
ec. Direction To Pay Legacies [§ 2506] p 1184 
dd. Charges To Kqualize Portions; Valuation of Real Estate [§ 2507] p 
1186 
ee, Blending Personalty and Realty in Disposition Not Residuary 
[§ 2508] p 1186 
(f) Land Devised to Executor or Trustee [§ 2509] p 1187 
(g) Charge on Land Acquired after Execution of Will [§ 2510] p 1187 
@. Application of Rules to Particular Legacies or Charges [§§ 2511-2525] p 1188 
(1) Annuities [§§ 2511-2513] p 1188 
‘ (a) Property Charged in General [§ 2511] p 1188 
(b) Principal or Income [§ 2512] p 1189 
(ec) Real Estate Specifically Devised [§ 2513] p 1191 
(2) Income [§ 2514] p 1192 
(3) Interest [§ 2515] p 1193 
(4) Legacy in Liew of Dower [§ 2516] p 1193 
(5) Legacy Given by Codicil [§§ 2517-251 8] p 1193 
(a) In General [§ 2517] p 1193 
(b) Substituted or Additional Legacy [§ 2518] p 1194 _ 
(6) Maintenance, Support, and Education [§§ 2519-2525] p 1194 
(a) Property Charged in General [§ 2519] p 1194 
(b) Prine:pal or Income [§ 2520] p 1196 
(c) Nature and Extent of Charge [§ 2521] p 1196 
(d) Priority [§ 2522] p 1198 
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(e) Right To Control or Interfere.with Property [§ 2523] p 1198 
(f) Period of Charge [§ 2524] p 1198 
(g) Loss of Right to Charge [§ 2525] p 1198 
d. Effect of Sale, Encumbrance, or Other Disposition of Property Charged [§§ 2526-2531] 
p 1198 
(1) Sale [§§ 2526-2527] p 1198 
(a) In General [§ 2526] p 1198 
(b) As against Purchaser [§ 2527] p 1199 
(2) Judicial Sale [§ 2528] p 1200 
(3) Encumbrances [§ 2529] p 1201 
(4) Condemnation [§ 2530] p 1201 
(5) Partition [§ 2531] p 1201 
e. Hatinguishment of Charge [§§ 2532-2543] p 1201 
(1) In General [§ 2532] p 1201 
(2) Payment [§ 2533] p 1202 
(3) Release [§ 2534] p 1203 
(4) Merger [§ 2535] p 1204 
(5) Taking Note, Bond, or Other Security [§ 2536] p 1204 
(6) Bond of Executor and Devisee [§ 2537] p 1205 
(7) Descent of Land to Devisee [§ 2538] p 1205 
(8) Lapse or Failure of Devise [§§ 2539-2540] p 1205 
(a) In General [§ 2539] p 1205 
(b) Nonacceptance of Devise [§ 2540] p 1205 
(9) Waste or Loss of Assets Primarily Liable {§ 2541] p 1205 
(10) Failure of Legacy [§ 2542] p 1206 
(11) Death of Legatee [§ 2543] p 1206 
f. Enforcement of Charge [§§ 2544-2553] p 1206 
(1) Jurisdiction and Remedy in General [§§ 2544-2546] p 1206 
(a) Suit in Hquity [§ 2544] p 1206 
(b) Action at Law [§ 2545] p 1207 
(c) In Probate Court [§ 2546] p 1208 
(2) Right of Action; Conditions Precedent [§ 2547] p 1208 
(8) Lime for Action; Limitations and Laches [§ 2548] p 1209 
(4) Who May Sue and Parties [§ 2549] p 1210 
(5) Pleading [§ 2550] p 1211 
(6) Evidence [§ 2551] p 1211 
(7) Judgment or Decree and Relief Awarded [§§ 2552-2553] p 1212 
(a) In General [§ 2552] p 1212 5 
(b) Sale [§ 2553] p 1213 
g. Right to Possession or Control of Land Charged [§ 2554] p 1215 
3. Personal Liability of Devisee or Legatee [§§ 2555-2556] p 1215 
a. In General [§ 2555] p 1215 
b. Nature and Extent of Liability [§ 2556] p 1217 
‘P. Debts and Obligations of Testator {S§ 2557-2598] p 1217 
1. Debts Preferred to Legacies [§ 2557] p 1217 
2. Debts Chargeable against Estate [§§ 2558-2560] p 1218 
a. In General [§ 2558] p 1218 
b. Testamentary Direction To Pay Debts [§ 2559] p 1218 
e. Specialty Debts [§ 2560] p 1219 
3. Testamentary Preferences among Creditors [§ 2561] p 1219 
4. Covenants and Contracts as to Land [§ 2562] p 1219 
5. Liens [§§ 2563-2566] p 1220 
a. In General [§ 2563] p 1220 
b. From What Property Payable [§§ 2564-2566] p 1220 
(1) In General [§ 2564] p 1220 
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(2) Statutory Provisions [§ 2565] p 1222 
(3) Encumbrances Not Created by Testator [§ 2566] p 1223 


6. Property Applicable to Payment of Debts [§§ 2567-2584] p 1224 


mereennd® 


h. 
i 
j 


. In General [§ 2567] p 1224 

. Charges on Certain Property [§ 2568] p 1225 

. Rents, Profits, or Income [§ 2569] p 1226 

. Undisposed of Property [§ 2570] p 1226 

. Residuum [§ 2571] p 1227 

. Specific Gifts [§ 2572] p 1228 

. Real and Personal Property [§§ 2573-2580] p 1229 


(1) Personalty the Primary Fund [§ 2573] p 1229 
(2) Hxoneration of Personalty [§ 2574] p 1229 
(3) Real Estate [§§ 2575-2580] p 1230 
(a) In General [§ 2575] p 1230 
(b) Testamentary Directions [§§ 2576-2579] p 1230 
aa. In General [§ 2576] p 1230 
bb. General Direction To Pay Debts [§ 2577] p 1230 
ec. Charge by Implication [§ 2578] p 1231 
dd. Direction To Sell Real Estate [§ 2579] p 1231 
(ec) Blending of Real and Personal Property [§ 2580] p 1232 
Apportionment of Liability [§ 2581] p 1232 


. Effect of Sale by Legatee or Devisee [§ 2582] p 1232 
. Personal Liability of Devisee or Legatee [§ 2583] p 1233 
k, 


Contribution [§ 2584] p 1235 


7. Equities between Testator and Third Persons [§ 2585] p 1236 
8. Enforcement of Claims [§§ 2586-2598] p 1236 


ee ce ee cS I 


m. 


. Right of Action [§ 2586] p 1236 

. Nature and Form of Remedy [§ 2587] p 1237 
. Conditions Precedent [§ 2588] p 1238 

. Defenses [§ 2589] p 1238 

. Jurisdiction and Venue [§ 2590] p 1238 

. Time To Sue, Limitations, and Laches [§ 2591] p 1238 
. Parties [§ 2592] p 1239 

. Pleading and Proof [§ 2593] p 1240 

. Evidence [§ 2594] p 1241 

. Judgment [§ 2595] p 1241 

. Costs [§ 2596] p 1242 

. Execution [§ 2597] p 1242 


Sale under Order of Court [§ 2598] p 1242 


Q. Debts of Beneficiaries [§§ 2599-2627] p 1242. 
1. Rights of Creditors [§§ 2599-2603] p 1242 


a. 
b. 
¢. 
d. 


e. 


In General [§ 2599] p 1242 

Exercise of Rights of Beneficiary [§ 2600] p 1243 

Testamentary Provisions Barring Creditors [§ 2601] p 1243 
Renunciation and Waiver by, or E'stoppel of, Beneficiary [§ 2602] p 1245 
Particular Creditors or Claims [§ 2603] p 1245 


2. Interests Subject to Debts [§§ 2604-2612] p 1245 
a. In General [§ 2604] p 1245 


h, 


Life Estate [§ 2605] p 1246 


ce. Trust Estate [§ 2606] p 1246 

d. Income or Anmuty [§ 2607] p 1246 

e. Hxpectancy or Interest Dependent on Discretion [§ 2608] p 1247 
f. Interest Affected by Power [§ 2609] p 1247 

g. Proceeds of Sale [§ 2610] p 1247 

h. Remainder [§ 2611] p 1247 
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i. Residuary Interest [§ 2612] p 1247 
3. Priorities [§§ 2613-2617] p 1248 
a. Among Creditors Generally [§ 2613] p 1248 
b. Lien Creditors [§ 2614] p 1248 
e. Status of Testamentary Charges on Debtor’s Interest [§ 2615] p 1248 
d. Status of Debts Due to Estate [§ 2616] p 1248 
e. Status of Advancements [§ 2617] p 1249 
4. Lien of Creditors [§ 2618] p 1249 
5. Remedies [§§ 2619-2627] p 1249 
a. Nature and Form [§ 2619] p 1249 
. Jurisdiction and Venue [§ 2620] p 1250 
. When Rights Enforceable; Limitations [§ 2621] p 1250 
. Parties [§ 2622] p 1251 
Pleading [§ 2623] p 1251 
. Proof of Claim or Debt [§ 2624] p 1252 
g. Costs [§ 2625] p 1252 
h. Judgment or Decree [§ 2626] p 1252 
1. Retaining Bill [§ 2627] p 1252 
R. Apportionment of Income or Annual or Other Stated Payments [§§ 2628-2630] p 1252 
1. At Common Law [§ 2628] p 1252 
2. Exceptions [§ 2629] p 1253 
3. Under Statutes [§ 2630] p 1253 
S. Time of Payment of Legacies [§§ 2631-2639] p 1254 
1. In General [§ 2631] p 1254 
2. Statutory Provisions [§ 2632] p 1254 
3. Lume Fixed by Will [§§ 2633-2635] p 1255 
a. In General [§ 2633] p 1255 
b. Will Giwing Executor Diseretion as to Time for Payment [§ 2634] p 1258 
c. Postponement of Time for Payment [§ 2635] p 1258 
4 Legacy Charged on Land [§ 2636] p 1259 
5. Legacy Given by Will under Power of Appointment [§ 2637] p 1259 
6. Acceleration of Payment [§ 2638] p 1259 
7. Effect of Death of Legatee [§ 2639] p 1260 
T. Inierest on Legacies [§§ 2640-2672] p 1260 
1. Introductory Statement [§ 2640] p 1260 
2. What Law Governs [§ 2641] p 1260 
3. Right to Interest in General [§§ 2642-2663] p 1260 
a. On General Legacies [§§ 2642-2662] p 1260 
(1) In General [§§ 2642-2657] p 1260 
(a) Rule Stated [§ 2642] p 1260 
(b) At What Time Legacy Commences To Bear Interest [§§ 2643-2657] p 
1261 
aa. In General [§§ 2643-2649] p 1261 
(aa) Statement of Rule [§ 2643] p 1261 
(bb) Haxtent and Qualification of Rule [§§ 2644-2649] p 1262 
aaa. Legacies to Testator’s Minor Children, Grandchildren, 
Etc. [§ 2644] p 1262 
bbb. Legacies to Widow [§§ 2645-2646] p 1264 
(aaa) In General [§ 2645] p 1264 
(bbb) Legacies in Liew of Dower [§ 2646] p 1264 
ece. Legacy Given in Satisfaction of Debt [§ 2647] p 1264 
ddd. Legacy to Executor or Trustee [§ 2648] p 1265 
eee. Legacy under Power of Appointment [§ 2649] p 1265 
bb. Where Time of Payment of Legacy Is Fixed by Statute [§ 2650] p 
1265 
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ce. Where Will Fixes Time of Payment of Legacy [$$ 2651-2656] p 
1266 
(aa) Statement of Rule [§ 2651] p 1266 
(bb) Extent and Qualifications of Rule [§§ 2652-2656] p 1267 
aaa. In General [§ 2652] p 1267 
bbb. Legacy Payable “within” Specified Time [§ 2653] p 
1267 
ce. Where Tume of Payment 1s Made Discretionary 
[§ 2654] p 1267 
ddd. Where Possession Only Is Postponed [§ 2655] p 1267 
eee. General Provision for Prompt, or Deferred, Payment 
of Legacies [§ 2656] p 1268 
dd. Where Statute or Will Fixes Time for Interest To Commence 
[§ 2657] p 1268 : 
(2) Legacies Charged on Land, or on Person of Devisee [§ 2558] p 1269 
(3) Legacies Payable from Proceeds of Property To Be Sold [§ 2659] p 1269 
(4) Legacies in Remainder after Termination of Life Estate [§ 2660] p 1270 
(5) Annuities [§ 2661] p 1270 
(6) Legacies for Support and Maintenance [§ 2662] p 1271 
b. On Specific Legacies. [§ 2663] p 1271 
4. Matters Affecting Right to Interest [§§ 2664-2670] p 1271 
a. Situation or Condition of Estate [\§ 2664-2667] p 1271 
(1) Impracticability or Impossibility of Paying Legacy [§ mae pa2e 
(2) Unproductiveness of Assets [§ 2665] p 1272 
(3) Contest of Will [§ 2666] p 1272 
(4) Settlement of Estate [§ 2667] p 1272 
b. Inability or Incapacity of Legatee To Receive Legacy [§ 2668] p 1272 
ce. Demand for Payment of Legacy [§ 2669] p 1272 
d. Acceptance of Legacy; Election [§ 2670] p 1273 
5. Rate and Computation of Interest [§ 2671] p 1273 
6. Estoppel or Waiver of Right to Interest; Mistake [§ 2672] p 1274 
U. Contracts of Devisees and Legatees [§§ 2673-2683] p 1274 
1. In General [§ 2673] p 1274 
2. Prevention or Modification of Disposition Made by Will [§ 2674] p 1275 
3. Contracts Prior to Testator’s Death [§ 2675] p 1277 
4. Requisites and Validity [§§ 2676-2680] p 1277 
a. In General [§ 2676] p 1277 
b. Consideration [§ 2677] p 1277 
ce. Mistake, Fraud, and Concealment [§ 2678] p 1278 
d. Parties and Signatures [§ 2679] p 1279 
e. Who May Question Validity [§ 2680] p 1280 
5. Construction and Operation [§ 2681] p 1280 
6. Performance and Rescission [§ 2682] p 1281 
7. Specific Enforcement [§ 2683] p 1282 
V. Transfers by Legatees or Devisees [§§ 2684-2699] p 1282 
1. In General [§ 2684] p 1282 
2. Before or pending Probate or Administration [§ 2685] p 1283 
3. Contingent or Expectant Estates or Interests [§ 2C86] p 1283 
4, Property Equitably Converted [§ 2687] p 1284 
5. Requisites and Validity in General [§§ 2688-2692] p 1285 
a. Form and Mode of Transfer [§ 2688] p 1285 
b. Consideration [§ 2689] p 1285 
ce. Fraud, Misrepresentation, and Mistake [§ 2690] p 1286 
d. Transfers to Fiduciartes or Persons in Confidential Relation [§ 2691] p 1286 
e. Notice to, and Assent by, Executor [§ 2692] p 1287 
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6. Construction and Operation in General [§ 2693] p 1287 
7. Rights and Liabilities of Transferees [§§ 2694-2698] p 1289 
a. In General [§ 2694] p 1289 
b. Debts of Estate [§ 2695] p 1290 
ce. Debts Due Estate from Transferor [§ 2696] p 1290 
d. As against Conflicting Transfers or Claims [§§ 2697-2698] p 1290 
(1) In General [§ 2697] p 1290 
(2) Recordation [§ 2698] p 1290 
8. Effect of Annulment of Will [§ 2699] p 1291 
W. Actions by or against Devisees and Legatees [§§ 2700-2708] p 1291 
. In General [§ 2700] p 1291 
. Jurisdiction [§ 2701] p 1292 
. Time To Sue and Laches [§ 2702] p 1293 
. Pleadings {§ 2703] p 1293 
. Parties [§ 2704] p 1293 
. Defenses [§ 2705] p 1294 
. Evidence [§ 2706] p 1294 
. Frial [§ 2707] p 1295 
. Judgment [§ 2708] p 1295 
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XIV. JOINT AND MUTUAL WILLS [§§ 2709-2731] p 1295 
A. Definition and Nature [§§ 2709-2717] p 1295 
1. Joint Will [$§ 2709-2713] p 1295 
a. In General [§ 2709] p 1295 
b. As Separate Wills of Parties [§§ 2710-2713] p 1295 
(1) In General [§ 2710] p 1295 
(2) Will Giving Property of First Decedent to Survivor [§ 2711] p 1296 
(3) Will Disposing of Property of One Maker Only [§ 2712] p 1297 
(4) Holographic Will Signed by Two Persons [§ 2713] p 1297 
2. Mutual Wills [§ 2714] p 1297 
3. Reciprocal Wills [§ 2715] p 1297 
4, Double Wills [§ 2716] p 1297 
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5. Wills Joint and Mutual, Joint and Reciprocal, or Joint, Mutual, and Reciprocal [§ 2717] 


p 1297 
B. Power To Make, and Validity [§ 2718] p 1298 
C. Revocation [§§ 2719-2721] p 1299 
1. In General [§ 2719] p 1299 
2. By Subsequent Will [§ 2720] p 1300 
3. By Operation of Law [§ 2721] p 1300 
D. Agreements To Make Mutual Wills [§§ 2722-2731] p 1300 
1. In General [§ 2722] p 1300 
2. Consideration [§ 2723] p 1301 
3. Rescission or Breach of Agreement [§§ 2724-2725] p 1301 
a. While All Parties Are Alive [§ 2724] p 1301 
b. By Survivor after Death of Other Party [§ 2725] p 1302 
4. Enforcement [§§ 2726-2731] p 1302 
a. In General [§ 2726] p 1302 
b. Persons Entitled to Enforcement [{§ 2727] p 1303 
e. Enforcement of Oral Agreements [§ 2728] p 1303 
d. Evidence [§§ 2729-2731] p 1303 
(1) Burden of Proof [§ 2729] p 1303 
(2) Admissibility [§ 2730] p 1303 
(3) Weight and Sufficiency [§ 2731] p 1304 


CROSS REFERENCES [See 68 C. J. p 409} 
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[§ 1110] A. Power and Duty of Court.*? 
the appropriate court has power to interpret and con- 
strue a will,’ its function is judicial and administra- 
Stated otherwise, 
the court’s funetion is to construe a will,® not to 
make or rewrite one for the testator’ under the guise 


tive,* not legislative or creative.® 


1. Cross references: 


Construction of wills appointing 
guardians see Guardian and Ward 
§§ 33-37. 


Evidence in aid of construction see 
infra § 1172 et seq. ' 


Reformation of wills and instruments 
intended as wills see Reformation 
of Instruments § 23. 


2. Jurisdiction of court in probate 
proceedings see supra §§ 685-693 in 
68 C.J. 


Proceedings or actions to construe 
wills see infra §§ 1967-2078. 


3. Jurisdiction in proceedings to 
construe wills see infra §§ 1968-1993. 


4 National Bank of Greece v. 
Savarika, (Miss.) 148 So. 649. 


5. National Bank of Greece v. 
Savarika, supra. 

6. First Nat. Bank v. Sheehan, 126 
So. 409, 220 Ala. 524; Newlin v. Mer- 
cantile Trust Co. of Baltimore, 158 A. 
51, 161 Md. 622; American National 
Bank of Camden vy. Morgenweck, 168 
A. 598, 114 N.J.Eq. 286; In re Bar- 
rett’s Estate, 253 N.Y.S. 658, 141 Mise. 
637; In re Eustis’ Will, 250 N.Y.S. 511, 
140 Misc. 344; U.S. Sec. Trust Co. v. 


Petrillo, 220 N.Y-S. 635, 129 Misc. 
15. ( : ‘ 

7. Cal.—In re Johnson’s Estate, 
290° RP. 314, 107 CakApp.>236; In ‘re 


ee aad Estate, 259 P. 992, 85 Cal.App. 

Del.—Cooper v. Bishop, (Ch.) 163 
A. 644, 

Ga.—Citizens’ & Southern Nat. 
Bank v. Clark; 158 -S.\B 297, 172 "Ga. 
625. 

Ill—Foss v. State Bank & Trust 
Co. 175 N-E. 12, 848. 11. 947 Pontius 
vw. Conrad, 148 N.E. 17,317 111. -241. 

Me.—Cady v. Tuttle, 141 A. 188, 127 
Me. 104; Huard v. Hegarty, 119 A. 
609, 122 Me. 206. 


Md.—Newlin v. Mereuntile Trust 
Co., 158 A. 51, 161 Md. 622. 


Mich.—Burke vy. Central Trust Co., 
242 N.W. 760, 258 Mich. 588; Post v. 
Grand Rapids Trust Co., 238 N.W. 206, 
255 Mich. 436. 

Miss._-Low v. First Nat. Bank & 
Trust Co. of Vicksburg, 138 So. 586, 
162 Miss, 53, 30 A.L.R. 112; 


Mo.-—Scott v. Fulkerson, 
(2d) 34; Grenzebach v. 
286 S.W. 79, 815 Mo. 392. 


Mont.—Hale v. Smith, 237 P. 214, 
73 Mont. 481. } 


N.J.—American Nat. Bank of Cam- 
den v. Morgenweck, 168 A. 598, 114 
N.J.Eq. 286; Vrooman y. Virgil, 88 A. 
Bag OL Nd aq. 801. 


N.Y.—In re Kennedy’s Estate, 266 
N.Y.S. 883, 149 Misc. 188; In re Hop- 
ner’s Will, 266 N-.Y.S. 430, 148 Misc. 
748: In re Watson’s Will, 258 N.Y.S. 
755, 144 Misc. 213; In re Gates’ Es- 
tate, 254 N.Y.S. 614, 142 Misc. 83; In 
re Barrett’s Estate, 253 N.Y.S. 658, 
141 Misc. 687; In re Hustis’ Will, 250 
N.Y.S. 511, 140 Misc. 344; Keefe v. 
Keefe, 236 N.Y.S. 176, 134 Misc. 705; 


60 S.W. 
Grenzebach, 


‘that 
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XII. CONSTRUCTION! 
While 


In re Kirkman’s Will, 235 N.Y.S. 744, 
134 ‘Misc.’ 527; U. S. Sec. Trust Co. 
ve Petrillo, 220 N.Y.S. 635, 129 Misc. 
15. 


N.C.—Paul v. Willoughby, 169 S.E. 
226, 204 N.C. 595. 


Ohio.—Schmid v. Schmid, 172 N.E. 
629, 35 Ohio App. 526. 


Va.—Ginter’s Ex’rs v. Shelton, 45 
S.E. 892, 102 Va. 185. 


Wis.—In re Goltz’s Estate, 238 N. 
W. 374, 205 Wis. 590; In re Schilling’s 
Will, 237 N.W. 122, 205 Wis.+259, 175 
A.LIR: 184. 


[a] Thus (1) if the testator has 
overlooked a condition which he 
would perhaps have provided for if it 
had occurred to him, the court cannot 
guess at what provision he would 
probably have made, and by construc- 
tion read it as part of the will, on the 
presumption that he would naturally 
have made such provision if he had 
thought of it. Pontius v. Conrad, 148 
N.E. 17, 317 Ill- 241. *(2)= ‘The-eourt, 
in construing a will, cannot read into 
the will a provision which the testa- 
tor, overlooked, on the presumption 
the testator would naturally 
have made such provision. Foss v. 
State Bank & Trust Co., 175 N.E. 12, 
343 Ill. 94 [aff 257 Ill. App. 435]. 


[b] Other statements of rule. 
(1) “The court cannot draft wills 
anew to fit changed conditions; that 
can only be done by the testator.” 
Huard v. Hegarty, 119 A. 609, 616, 122 
Me. 206. (a) Gourts cannot write 
wiils for deceased parties. Grenze- 
bach v. Grenzebach, 286 S.W. 79, 315 
Mo. 392. (3) The court cannot dis- 
regard lawful conditions of the will 
and make a new will. Post v. Grand 
Rapids Trust Co., 238 N.W. 206, 255 
Mich. 436. (4) It is the court’s duty 
to, interpret the will, not to construct 
a new one. In re Eustis’ Will, 250 
Nev S. 51140) Mise. 2344.) C5)! eine 
court must interpret and construe the 
will, not construct or make a new one. 
In re Barrett’s Estate, 253 N.Y.S. 658, 
141 Misc. 637. (6) The court could 
not remake the will to make some of 
the income available for the support 
and education of the testator’s grand- 
son. In re Schilling’s Will, 237 N.W. 
122/205. Wis. 2:59) OieAc yt. elem Ge): 
The court may not reform a will. 
Burke v. Central Trust Co., 242 N.W. 
760, 258 Mich. 588. (8) Courts have 
no power of revision of wills. In re 
Watson’s Will, 258:N-Y.S. 755, 144 
Mise. 213 [mod on other grounds 262 
mod 186 
NB: 187%) 262 IN YoaeS4]5 169) awe 
cannot make a will; we must con- 
strue it as written by the testator.” 
Paul v. Willoughby, 169 S.E. 226, 228, 
204 N.C. 595. (10) The court cannot 
make a different will or alter the pro- 
visions of the will the testator made 
to relieve the beneficiary from a con- 
dition attached to the gift which may 
be difficult to comply with. Scott v. 
Fulkerson, (Mo.) 60 S.W.(2d) 34. 
(11) The court cannot annex provi- 
sions to a will which is clear and con- 
tains no ambiguity on its face. Citi- 
zens’ & Southern Nat. Bank vy. Clark, 
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of construetion,® even to do equity® or accomplish a 
more equitable division of the estate,1° or for the 
purpose of making it more liberal and just,!1 or even 
though interested parties are agreeable thereto.'? 
Nor can the will be changed either by the court, 
through construction,1* or by the parties before the 


L5SeSiEE 29:77 A72nGan 6205 iGl2)s ihe 
court will not make a better will for 
the testator. In re Kennedy’s Estate, 
266 N.Y.S. 8838, 149 Mise. 188. (13) 
The court may not amend or reform 
a will lawfully executed and in con- 
formity with the Jaw controlling the 
disposition of property. Low v. First 
Nat. Bank & Trust Co. of Vicksburg, 


ae So. 586, 162 Miss. 53, 80 A.L.R. 
[c] That-testatrix failed to antici- 


pate every contingency furnishes no 
excuse for execution of a will by 
judicial construction. In re Fritze’s 
Estate, 259 P. 992, 85 Cal.App. 500. 

[d] If disposition of property is 
ineffectual because unlawful, the 
court cannot substitute a different 
provision which it may suppose the 
testator would have adopted alter- 
nately. In re Johnson’s Estate, 290 P. 
314, 107 Cal.App. 236. 


[e] Provision for extra portion.— 
A will giving all realty in equal 
shares to widow and six children of a 
deceased son, a legacy to each of three 
children of another son, and to a 
daughter of another son, and any bal- 
ance to the six grandchildren, did not 
intend that legacy of all realty should 
be an advantage or extra portion to 
such six children, in view of Civ. Code 
art. 1233, relating to expression of 
terms, nor could court give them such 
advantage or extra portion as that 
would be making a will for deceased. 
Specessiqn of Fath, 80 So. 659, 144 La. 
463. 


8. In re Fritze’s Estate, 259 P. 992. 
85 Cal.App. 500; In re Goltz’s Estate, 
238 N.W. 374, 205 Wis. 590. 

9. Graham v. Karr, (Mo.) 55 S.W. 
(2d) 995. : 

[a] Thus the court cannot make a 
new will or distribute property con- 
tra to the testator’s legally expressed 
will in order to accomplish equity. 
cea ay v. Karr, (Mo.) 55 S.W.(2d) 


10. In re Goltz’s Estate, 238 N.w. 
590. 


374, 205 Wis. 

[a] Court cannot, by indirection, 
change the testator’s will so as to ac- 
complish what might seem a more 
equitable division of the estate. In 
re Goltz’s Hstate, 238 N.W. 374, 205 
Wis. 590. 


oe Brearley v. Brearley, 9 N.J.Eq. 


Construction to remedy unjust dis- 
position where will unambiguous gen- 
erally see infra § 1152. 

12. In re Schilling’s Will, 237 N.W. 
122, 205 Wis. 259, 75 A.L.R. 184. 

13. <Ala.—Betts v. Renfro, 148 So. 
406; Naugher v. Hinson, 100 So. 221, 
211 Ala. 278. 

Colo.—Gibson v. Hills, 272 P. 660, 
84 Colo. 596. 

Conn.—State Bank & Trust Co. v. 
Nolan, 130 A. 4838, 103 Conn. 308. 


Iowa.—Klumpert v. Vrieland, 121 
N.W. 34, 142 Iowa 434. 
La.—Succession of Canton, 80 So. 


218, 144 La. 113. 


*By Harry ROSDHN (S§ 1110-1117). 


For later cases, developments and changes in the law see Annotatiuns, same title and section number, 
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court, by admission or agreement or stipulation,'4 
although parties who are sui juris may make an 
agreement with each other with regard to their re- 
spective interests under the will.1> The court cannot 
pass on the wisdom of provisions of a will.1® Where 
there is any uncertainty or ambiguity in a will it is 
proper for the court to resort to or take into consid- 
eration the established rules for the construction of 
wills.17 On the other hand, since the purpose of con- 
struing and interpreting a will is to ascertain the in- 


Md.—Albert v. Safe Deposit & 
Trust Co. of Baltimore, 103 A. 130, 
132 Md. 104. 


Mo.—Gibson v. Gibson, 
561, 280 Mo. 519. 


N.Y.—Snyder v. Snyder, 169 N.Y.S. 
396, 182 App.Div. 65; Benedict v. 
Levi, 163 N.Y.S. 846, 177 App.Div. 385; 
In re Fowles’ Will, 163 N.Y.S. 873, 176 
App.Div. 637 [rev 158 N.Y.S. 456, 95 
Misc. 48]; In re Hopner’s Will, 266 
N.Y.S. 430, 148 Misc. 748; In re Shum- 
way’s Will, 246 N.Y.S. 178, 136 Misc. 
429; In re Reynolds’ Ex’r, 236 N.Y. 
S..326, 134 Mise. 564. . 


N.D.—In re Kahoutek’s Hstate, 166 
N.W. 816, 39 N.D. 215. 


Ohio.—Huffman vy. Berry, 
App. 372. 


Tex.—Watson v. Lindsley, 
App.) 2 S.W.(2d) 339. 

Wis.—Upham v. Plankinton, 140 N. 
W. 5, 152 Wis. 275, 48 L.R.A.N.S. 1004, 
Ann.Cas.1914C 374. 


“Tt is not the purpose of construc- 
tion to substitute the will of another 
for the will of the testator.” Naugh- 
er v. Hinson, 100 So. 221, 222, 211 Ala. 
278. 

14. In re Young’s Estate, 157 N.Y. 
S. 494, 92 Misc. 633, 15 Mills Surr. 332; 
In re Zweifel’s Will, 216 N.W. 840, 194 
Wis. 428. See In re Moyer’s Will, 163 
N.Y.S. 296, 299, 97 Misc. 512 (probat- 
ing a will against the wishes of the 
beneficiaries thereunder where the 
court said: “If I could consider first 
and only the wishes of all of the par- 
ties directly interested herein, I would 
be inclined to accede to their wishes 
and deny probate to the instrument 
against which they have opposition, 
and admit the prior instrument. The 
law, however, gives to every person 
a right to dispose of his property in 
any manner that best suits him, and, 
so long as he was possessed of sufti- 
cient mental capacity, and observed 
in the execution of the instrument the 
required legal formality, and acted 
freely, it is his wishes which must 
be respected, and his testamentary 
disposition given effect, regardless of 
the contrary wishes of his heirs at 
law and next of kin or beneficiaries 
respecting his property’’). 

15. See infra §§ 2673-2683. 


16. Moeller vy. Kautz, 152 A. 886, 
112 Conn. 481. 


17. JIll—Greenough v. 
266 Ill.App. 544. 


Ind.—Alsman v. Walters, 106 N.E. 
879, 111 N.H. 921, 184 Ind. 565; Skin- 
ner v. Spann, 93 N.E. 1061, 95 N.E. 243, 
175 Ind. 672. 


Ky.—Walker v. Walker’s Adm’r, 39 
S.W.(2d) 970, 239 Ky. 501. 


N.Y.—In re Tamargo, 115 N.E. 462, 
220 N.Y. 225; Hidt v. Hidt, 96 N.E. 
729, 203 N.Y. 325 [rearg den 98 N.E. 
1136, 204 N.Y. 639]; In re Hopner’s 
Will, 266 N.Y.S. 430, 148 Misc. 748; 
In re Baker’s Estate, 263 N.Y.S. 322, 
146 Mise. 296. 

N.C.—Williams v. Best, 142 S.E. 2, 
{95 N.C. 324. 


Ohio.—Kraft v. Rech, 157 N.E. 497, 


219 S.W. 


15 Ohio 


(Civ. 


Peterson, 


WILLS 


24 Ohio App. 400. 


[a] Will held sufficiently ambign- 
ous as to whether the remainder was 
vested or contingent upon the re- 
maindermen surviving the life tenant, 
to justify resort to rules of construc- 
tion. Alsman vy. Walters, 106 N.E. 
879, 111 N.E. 921, 184 Ind. 565. 


18. See infra § 1118 et seq. 


19. Ala.—Wilson y. Rand, 110 So. 
3, 215 Alas. 159: 


Cal.—In re Johnson’s Estate, 290 
P. 314, 107 Cal.App. 236; In re Clarke’s 
Estate, 284 P. 231, 103 Cal.App. 243. 


Ga.—Citizens’ & Southern Nat. 
at Ve r@larke eS. sli. 2 Orme oee Gray 


Ill.—Rock Island Bank & Trust Co. 
v. Rhoads, 187 N.E. 139, 353 Ill. 131; 
Anderson v. Williams, 104 N.E. 659, 
262 Yl. 308, Ann.Cas.1915B 720 [aff 
179 Ill.App. 398]. 


Ind.—Busick v. Busick, 115 N.E. 
1025, 116 N.E. 861, 65 Ind.App. 655. 


Kan.—Martin v. Martin, 145 P. 565, 
93 Kan. 714. 


Ky.—Frey v. Soper, 213 S.W. 546, 
184 Ky. 536. 

La.—Theall v. Theall, 7 La. 226, 26 
Am.D. 501. 


Md.—Ridgely v. Ridgely, 128 A. 131, 
147 Md. 419. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Waite, 179 N.E. 624, 278 
Mass. 244; Bowers v. Porter, 4 Pick. 
198. 


N.J.—McDonald v. Clermont, 153 A. 
601, 107 N.J.Eq. 585; Burroughs v. 
Jamieson, 53 A. 688, 62 N.J.Eq. 651. 


N.Y.—In re Tamargo, 115 N.E. 462, 
220 N.Y. 225; Wadsworth v. Murray, 
55 N.E. 910, 161 N.Y. 274, 76 Am.S.R. 
265; Mullarky v. Sullivan, 382 N:H. 
762, 1386 N.Y. 227; Matter of Wood- 
Ward. 23 NER L205) tlie IN wis 52 eto. bes 
A. 367; Snyder v. Snyder, 169 N.Y.S. 
396, 182 App.Div. 65. 


N.C.—Paul v. Willoughby, 169 S.E. 
226, 204 N.C. 595; Williams vy. Best, 
142 S.B. 2, 195 N.C. 324. 


Ohio.—Robbins v. Smith, 27 Ohio 
Cir.Ct. 91; Reinhardt v. Reinhardt, 3 
Ohio N.P.N.S. 280. 


Or.—Fields v. Fields, 3 P.(2d) 771, 
Tm Pi(2d), O15, 7139) Ox. 41° 


Pa.—In re Bumm’s Hstate, 159 A. 
15, 306 Pa. 269; Thran v. Herzog, 12 
Pa.Super. 551; In re Sauerbeier, 26 
Pa.Dist. 357; Phillip’s Est., 12 Pa.Dist. 
395; 28 Pa.Co, 5855) Brick’s) Mst.;, 7 Pa, 
Dist. 396. 


S.cC.—Whilden v. Whilden, 12 S.C. 
Eq. 205; Carr v. Jeannerett, 13 S.C.L. 
66. 


Va.—Conner v. Everhart, 169 S.E. 
857; Wilkerson v. Wilkerson, 144 S.E. 
497, 151 Va. 322; Emory, etc., College 
v. Shoemaker College, 23 S.H. 765, 93 
Va. 320. 


Wis.—In re Benner’s Will, 113 N.W. 
6638, 1383 Wis. 325; Mitchell v. Mitch- 
ell, 105 N.W. 216, 126 Wis. 47; Holmes 
v. Walter, 95 N.W. 380, 118 Wis. 409, 
62 L.R.A. 986, 9 Prob.Rep.Ann. 561. 


Sask.—In re Walsh’s Estate, 13 


‘v. Martin, 
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tention of the testator as expressed in the will,'* 
where such intention is expressed in the will in clear 
and unequivocal language, there is no need for judi- 
cial construction and interpretation, and it should 
not be resorted to or permitted.t® Rules of construc- 
tion are not to be applied in ascertaining the true 
meaning of a will if that meaning can be ascertained 
clearly from the will itself and the surrounding cir- 
cumstances.2° The court must give effect to the plain 
provisions of a will?! unless they violate some rule of 


Sask.L, 289. 


{a] Thus (1) an unambiguous will 
will be enforced, without construction, 
according to its provisions. Martin 
145 BP 0.0.0") Oda glo ees (olan 
(2) That the testator’s wish that his 
residence be kept as a missionary 
home was legally insufficient was im- 
material if such was clearly his in- 
tention. In re Johnson’s Estate, 290 
P. 314, 107 Cal.App. 236. 


[b] Stated otherwise.—(1) Rules 
of construction are inapplicable, 
where the language of the will is 
clear both in expression and meaning. 
McDonald v. Clermont, 153 A. 601, 107 
N.J.Eq. 585. (2) Only where doubt 
exists can rules of construction be 
invoked. Frey v. Soper, 213 S.W. 546, 
184 Ky. 536. (8) “Rules [of construc- 
tion] yield to the intention of the tes- 
tator plainly expressed.” Greenough 
v. Peterson, 266 Ill.App. 544, 549. (4) 
“Where the language of the testator 
is plain it is not necessary to resort, 
to rules of construction.” Conner v. 
Everhart, (Va.) 169 S.H. 857, 858. 


[c] Uncertainty must be clearly 
apparent to permit of the judicial 
construction of a will. Holmes v. 
Walter, 95 N.W. 380, 118 Wis. 409, 62 
L.R.A. 986, 9 Prob.Rep.Ann. 561. 


[d] Mere fact that meaning of will 
is challenged and the challenge sup- 
ported by reasoning on the assump- 
tion that such meaning is obscure 
does not warrant that the will should 
be read in the light of rules for ju- 
dicial construction; but if the will as 
a whole in the light of the subject 
with which it deals is plain, no judi- 
cial construction should be attempted. 
In re Benner’s Will, 113 N.W. 663, 133 
Wis. 325. 


{e] Time to determine questions 
of construction.—Where the question 
of construction depends on the hap- 
pening of a contingency, construction 
will not be determined until the hap- 
pening of such contingency. Teliér’s 
Hst., 15 Pa.Dist. 53. 


{f] Where intent is clear the court 
may not impose on a life tenant a 
greater requirement than that impos- 
ed by the testator. Rock Island Bank 
& Trust Co. v. Rhoads, 187 N.E. 139, 
Sohal leo be 


[g] Intention as to construction.— 
Dispositive language in will suscepti- 
ble of several interpretations, to be 
interpreted by instruction “otherwise” 
given, excludes application of other 
rules of interpretation: Kurtz v. 
Kurtz, 175 N.E. 694, 123 Ohio St. 425. 


20. Mullarky v. Sullivan, 32 N.E. 
762, 186 N.Y. 227; In re Waterbury’s 
Will, 158 N.W. 340, 163 Wis. 510. 


21. | Hill v.- Fill; 57°E (2d)) 43861 
App.D.C. 72; Citizens’ & Southern Nat. 
Bank v. Clark, 158 S.E: 297, 172: Ga. 
625; Cammann vy. Bailey, 103 N.E. 824, 
210,N.Y. 19; Ritch v. Hawxhurst, 21 
N.E. 1009, 114 N.Y. 512; In re Schae- 
es Hstate, 241 N.W. 382, 207 Wis. 
404. 


fa] Will obligatory if unambigu- 
ous. Citizens’ & Southern Nat. Bank 
v. Clark, 158 S.E. 297, 172 Ga. 625. 


44 [69 C.J.] 


law.?? 


materialize.?4 


plicable rules of law are defined.?® 


[§ 1111] B. What Law Governs?7—1. As between 
Laws of Different Jurisdictions—a. In General. 
Where the laws of different jurisdictions are involy- 


22. Hill v. Fill, 57 F.(2d) 438, 61 
AppeD: Cs 72: 
23. In re Gorsch’s Estate, 169 N.Y. 


S. 1064, 103 Mise. 156. 

Jurisdiction of court in proceedings 
to construe will as to speculative or 
aoc ore questions see infra §§ 1988, 


24. In re Gorsch’s Estate, 169 N.Y. 
S. 1064, 103 Misc. 156. 

[a] Thus, where the _ testator’s 
wife is alive, a clause in his will, giv- 
ing and devising the residue and re- 
mainder as his wife may provide in 
her will, will not be construed, where 
construction thereof is of no conse- 
quence in present distribution. In re 
Gorsch’s Hstate, 169 N.Y.S. 1064, 103 
Misc. 156. 
ee See infra § 1152 text and note 


26. Long v. Rike, 50 F.(2d) 124, 
81 A.L.R. 521 [cert den 52 S.Ct. 35, 284 
WES 6575 (bn ds. esd 57 

27. As to: 

Requisites and validity of Bere see su- 

pra §§ 251, 252 in 68 C.J 
Testamentary capacity see supra § 8 
_ in 68 C.J. 

28. U.S.—Harrison v. Nixon, 9 Pet. 
483, 9 L.Ed. 201; Martin v. United 
States, 46 Ct.Cl. 372. 


Cal.—In re Barton’s Estate, 238 P. 
681, 196 Cal. 508. 

Ga.—Guerard v. 
506. 

Kan.—Keith v. Eaton, 51 P. 271, 58 
Kan. 732. 

Ky.—Radford v. Fidelity & Colum- 
bids PrusteCo,, 215 -S.W. 285, 185 > Ky. 
453; Perry v. Wilson, 208 S.W. 776, 
183 Ky. 155; Dannelli v. Dannelli’s 
Adm’r, 4 Bush 51. 

La.—Wells’ Succession, 4 La.Ann. 
522; Roberts’ Succession, 2 La.Ann. 
427. 


Guerard, 73 Ga. 


Me.—Union Safe Deposit & Trust 
Co. v. Wooster, 130 A. 433, 125 Me. 
22; Houghton v. Hughes, 79 A. 909, 
108 Me. 233, Ann.Cas.1913A 1287. 


Mass.—Holmes v. Dunning, 157 N. 
WH. 358, 260 Mass. 250; Jacobs v. Whit- 
ney, 91 N.H. 1009, 205 Mass. 477, 18 
Ann.Cas. 576 


Mich.—Ford v. Ford, 44 N.W. 1057, 
80 Mich. 42. 


Miss.—Ball v. Phelan, 49 So. 956, 94 
Miss. 293, 23 L.R.A.N.S. 895. 


» Mo.—Selleck v. Hawley, 56 S.W. 
(2d) 387 [cit Cyc]; Zombro v. Moffett, 
44 S.W.(2d) 149, 329 Mo. 187; Jones 
v. Park, 222 S.W. 1018, 282 Mo. 610; 
Freund v. Schilling, 6 S.W.(2d) 673, 
222 Mo.App. 901. 


N.Y.—New York L. Ins., etc., Co. v. 
Viele, 55 N.E. 311, 161 N.Y. 11, 76 Am. 
S.R. 288, 5 Prob.Rep.Ann. 197; Caul- 
field v. Sullivan, 85 N.Y. 153; Smith 
v. Central Trust Co., 42 N.Y.S. 740, 
12 App.Div. 278 [aff 48 N.H. 553,.154 
N.Y. 333]; Simonson v. Waller, 41 N. 
Y.S. 662, 9 App.Div. 503; In re Green’s 
Hstate, 167 N.Y.S. 1084. 


Pa.—Shoenberger’s Est., 22, Pa.:Dist. 


The court will not proceed to construe a will 
as to matters which are abstract or academic?? or in 
anticipation of events or conditions which may never 
While a court will so construe an am- 
biguous will as to arrive at an equitable result,”* eq- 
uity cannot interfere where the will is plain and ap- 
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ed in the construction and interpretation of a will 
the general rule is that the construction and interpre- 
tation of a will for the purpose of ascertaining the 
testator’s meaning and intention as expressed there- 
in is governed by the law of the testator’s domicile,?* 
when the will was executed;?° and except in some 


jurisdictions where the lex rei sitz# governs in the 


126. 


1076, 100 Tex. 550 [rev (Civ.App.) 99 


S.W. 169]. 

Vt.—In re Dennis’ 
166, 98 Vt. 424. 

Wis.—Ford v. Ford, 33 N.W. 188, 
iO Wilt 1t9) 5). Aun Se Eber knit 

Eng.—In re Ferguson, [1902] 1 Ch. 
483; In re Price, [1960] 1 Ch. 442; 
Hnohin v. Wylie, 10 H.L.Cas. 1, 11 
Reprint 924 [aff 1 De G.F.&J. 410, 62 
Eng.Ch. 314, 45 Reprint 418]. 


Estate, 129 A. 


Sask.—Re Donald, [1928] 4 Dom.L. 
R. 181. 
[a] Basis for rule—(1) “This 


general rule is based upon the pre- 
sumption that the maker of the will 
is more familiar with the law of his 
domicile than with the law of other 
jurisdictions, and that his will is writ- 
ten with the law of his domicile in 
mind.’’ Zombro v. Moffett, 44 S.W. 
(2d). 149,\152, 329 Mo.-137. (2) Pre= 
sumptively the testator is more fa- 
miliar with the law of his domicile 
than with the law of other jurisdic- 
tions, as that is the law which is con- 
stantly with him controlling his ac- 
tions and defining his rights, and 
more naturally than any other law 
would be present to his mind in the 
drafting of the will. Keith v. Faton, 
51 P. 271, 58 Kan. 732. 


[b] Thus, in determining whether 
the testator, directing ‘‘income and 
profit” of a testamentary trust paid 
to his foster daughter, intended the 
quoted words to include stock divi- 
dends, the law of the testator’s domi- 
cile, not the domicile of the corpora- 
tions, governed. Selleck v. Hawley, 
(Mo.) 56 SsW.(2d) 387%. 


[c] Temporary residence of testa- 
tor in another jurisdiction when he 
made his will does not prevent the law 
of his actual domicile from control- 
ling the construction of the will as 
to his intention. Robert’s Succession, 
2 Rob. (Lia.) 427; New York L- Ins., 
ete., Co. v. Viele, 55 N:-H. 311, 161 N. 
Y. 11, 76 Am-S.R. 238, 5 Prob.Rep.Ann. 


197; Caulfield vy. Sullivan, 85 N.Y. 
1538. 
[d] In Maryland, Code Pub. Gen. 


L. (1904) art 93 § 327, which declares 
that when a foreign will of a testator 
originally domiciled in Maryland is 
probated there, it shall be governed 
by and construed according to the 
laws of Maryland, without regard to 
lex domicilii, unless the testator has 
expressly declared a contrary inten- 
tion, does not require the interpreta- 
tion of words contained in a foreign 
will according to the law of Maryland, 
where the words used, according to 
the law of the place where the “will 
was made, have a broader significa- 
tion than will be given them in Mary- 
land and it appears that they were 
used py the testator in their broad 


sense. Lindsay v. Wilson,-/63 A. 566, 
103’ Md. 252, 2 L.R.A.N.S. 408 and 
note. 

[e] “Gegal inutent.”—The words 


“legal intent,” when applied to the in- 
tention of a testator, mean that where 


case of realty,°° and so far as concerns the ascertain- 
ment of the testator’s intention, this rule applies 
even though the will disposes of real property.*? 


On 


a testator has used in his will tech- 
nical terms to which the courts of his 
domicile have attached a settled ju- 
dicial meaning constituting a rule of 
property in that state, then the courts 
of other states construing the will 
give to such words the same meaning. 
Ball v. Phelan, 49 So. 956, 94 Miss. 
293, 23 L.R.A.N.S. 895. 


Presumpticn that will executed in 
accordance with law of testator’s 
domicile see infra § 1172. 


pee Cal.—Norris v. Harris, 15 Cal. 
6. 


Ky.—Radford v. Fidelity & Colum- 
Mess Trust “Co.; \215..S.W. -285, | 185 hKey. 


Mass.—Jacobs v. Whitney, 91 N.E. 
1009, 205-Mass. 477, 18 Ann.Cas. 576; 
McCurdy v. McCallum, 72 N.B. 75, 186 
Mass. 464;° Proctor. v. Clark, 27 N.E. 
678, 154-Mass. 45, 12 L.R.AS 727; in= 
coln v. Aldrich, 21 N.E. 671, 149 Mass. 
3685 4 ERA. 215. 


Miss.—Adams v. Farley, 18 So. 390. 


Mo.—Philbert v. Campbell, 296 S.W. 
aoe 317 Mo. 556. 


t.—In re Dennis’ Estate, 129 A. 
166, 98 Vt. 424. 


30. Peet v. Peet, 82. N.E. 376, 377, 
229 Ill. 341, 13: L.R.A.N.S. 780, 11 Ann. 
Cas. 492, 13 Prob.Rep.Ann. 148. 


“To say that the intention of the 
testator must be determined under 
the laws of his domicile is equivalent 
to saying that the construction of a 
will is governed by the laws of the 
testator’s domicile. There is no per- 
ceivable difference between the con- 
struction of a will and determining 
the intention of the testator, unless 
it may be said that ascertaining the 
intention of the testator is the object 
to be sought, and construction is the 
means of attaining that object.” Peet 
v. Peet, supra. 


[a]. Rule stated.—The construc- 
tion of a foreign will with reference 
to real estate located in Illinois, in- 
cluding the determination of the tes- 
tator’s’ intention as to the disposition 
of such property, as well as in de- 
termining what is the effect of the 
provisions of the will, depends upon 
the law of Illinois and not on the law 
of the state where the will was made 
and the testator resided; but proof 
of the laws or usages of the foreign 
state, with which the testator is 
shown or presumed to be familiar, 
may be received, not to establish a 


rule of law binding upon the court of 


the forum, but to enable that court 
to correctly construe the language of 
the will in the sense in which it was 
used. Drager v. McIntosh, 147 N.E. 
433, 316 Ill. 460; Peet v. Peet, 82 N.E. 
376, 229 Ill. 341, 13 U.R.A.N.S., 780, 11 
Ann.Cas. 492, 13 Prob.Rep.Ann. 148. 


31. Ga.—Guerard v.. -Guerard, . 73 
Ga. 506. 


Kan.—Larned v. Larned, 158 P. 3, 


98 Kan. 328; Keith v. Eaton, pyle 25 
201, 68. Kany 73:2. 
Me.—Houghton y. Hughes, 79 A. 


909, 108 Me..233, Ann.Cas.1913A 1287. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the other hand, as to the operative effect of the will, 
and the rights of the parties thereunder, its construe- 


Mass.—Jacobs v. Whitney, 91 N.E. 
1009, 205 Mass. 477, 18 Ann.Cas. 576; 
Lincoln v. Aldrich, 21 N.E. 671, 149 
Mass. 368, 4 L.R.A. 215. 


Mich.—Ford y. Ford, 44 N.W. 1057, 
80 Mich. 42. 

Miss.—Rose v. Rambo, 82 So. 149, 
120 Miss. 305; Ball v. Phelan, 49 So. 
956, 94 Miss. 2938, 23 L.R.A.N.S. 895, 14 
Prob.Rep.Ann. 445; Crusoe v. Butler, 
86 Miss. 150. 


Mo.—Zombro v. Moffett, 
Cd)e14950329 Mio: sk3'7,. 


Pa.—Regle’s Hst., 5 Pa.Dist. 416, 18 
Pa.Co. 336. 

Wis.—Ford v. Ford, 33 N.W. 188, 70 
Was 1'9,¢5-Am.SeR? 1:77. 

[a] Thus, in a suit involving the 
question of the resident testator’s in- 
tention as to beneficiaries, that the 
residuary estate included réal estate 
in other states is immaterial and not 
an obstacle to the court’s assumption 
of jurisdiction. Zombro v. Moffett, 
44 S.W.(2d) 149, 329 Mo. 137. 

[b] Where will. of land in another 
jurisdiction is expressed in technical 
terms of law of testator’s domicile, 
such terms must be interpreted by the 
meaning put upon them-in the system 
of law from which they are borrowed, 
that is the law of the testator’s domi- 
cile.’ Studd v: Cook, 8 App.Cas. 577. 

[c] Will invalid as to land in one 
state may nevertheless be read in an- 
other state in order to ascertain the 
testator’s intention as to a bequest of 
personalty in the latter state. Van 
Dyke’s Appeal, 60 Pa. 481. 

32. U.S.—Kibbe v. City of Roches- 
ter, 57 F.(2d) 542; Von Overbeck v. 
Dahlgren, 28 F.(2d) 936; West Vir- 
ginia Pulp & Paper Co. v. Miller, 176 
F. 284, .100 C.C.A. 176 [cert den 31 S. 
Cie ea 20 POR. e619. hase. — bik Syl 3s 
Watkins v. Eaton, 173 F. 133 [aff 183 
F. 384, 105 C.C.A. 604]; Sickles v. New 
Orleans, 80 F. 868, 26 C.C.A. 204. 

Ala.—Hogran vy. Moore, 122 So. 824, 
219 Alas 497;,. Turner v. Fenner, 19 
Ala. 355 (holding that this rule ap- 
plies unless there is some positive or 
customary law of the country where 
the property is situated providing for 
special cases, or from the nature of 
the particular property it has a neces- 
sarily implied locality). 

G@olo——Biatt wv. Blatt, 1243. P. 1099, 
79 Colo. 57, 57 A.L.R. 221 [quot Cyc]. 


44 S.W. 


Conn.—Gillette v. Stewart, 144 A. 
461, 108 Conn. 611; Rockwell v. Brad- 
shaw, 34 A. 758, 67 Conn. 8; Farmers’, 
ete., Sav. Bank v. Ee cad Conn. 
600:...,- 

D.C.—Iglehart v. Iglehart, 26 App. 


D.C.. 209, 6 Ann.Cas. 732 [aft DT “SsGr, 
329, 204 CS 478, 51 L.Ed. 575]. 

Tll.— Dickinson v. Ridgely, 188 Ill. 
App. 252. \ 

Ky.—Poore v. Poore, 11 S.W.(2d) 
721, 226 Ky. 668; Shaw v. Grimes, 
218 S:W. 447, 187 Ky. 250; Radford v. 
Fidelity & Columbia Trust Co., 215 
S.W. 285, 185 Ky. 453. 

La.—Robert’s Succession, 2 Rob. 


427. 
Me.—Gilman vy. Gilman, 52 ok 165, 
83° Am-D. 502. 


Md.—Harding v. Schapiro, 87 A. 951, 
120 Md. 541; Lowndes v. Cooch, 39 A. 
1045, 87 Md. 478, 40 L.R.A. 380, 3 
Prob.Rep.Ann. 263. 


Mass.—Holmes v. Dunning, 157 N. 
B. 358, 260 Mass. 250; Jaccbs:v. Whit- 
ney, 91 N.E. 1009, 205 Mass. 477, 18 
Ann.Cas: 576; Rackemann Vv. Taylor, 
90.-N.E. 552, 204 Mass. 394. . 


Miss.—Sturdivant v. Neill; 27 Miss. 
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157; Newell v. Newell, 17 Miss. 56. 
Mo.—In re Riesenberg’s Estate, 90 
S.W. 1170, 116 Mo.App. 308. 


N.J.—Rosenbaum v. Garrett, 41 A. 
252, 57 N.J.Eq. 186; Pratt v. Douglas, 
38 N.J.Ea. 516. 

N.Y.—Dammert v. Osborn, 35 N.E. 
407, 140 N.Y. 380 [rearg den 35 N.E 
1088, 141 N.Y. 564]; White v. Howard, 
46 N.Y. 144 [aff 52 Barb. 294]; Cham- 
berlain v. Chamberlain, 43 N.Y. 424; 
Parsons v. Lyman, 20 N.Y. 103; Con- 
gregational Unitarian Soe. of Bern- 
ardston v. Hale, 51 N.Y.S. 704, 29 App. 


Dive “896>~ “Kennedys. ve. .ealimer, pod: 
Thomps.&C. 581; In re Brown’s Will, 
233 .N.Y.S. 145, 133 Misc: 457; In re 
Yuiulls Tjstate,- 178 -N-Yes: 871% 409 
Miser 465: In re Coudert, 155 N.Y.S. 
145, 92 Misc. 109, 15 Mills Surr. 254; 
In re Schober’s Wil, 154 N.Y.S.°309, 
90 Mise 230, 14 Mills Surr. 310; Mat- 
ter of Kucielski’s Estate, 99 N.Y.S 
828, 49 Misc. 404, 5 Mills Surr: 288: 


In re New York Life Ins. 
EON. YeS. 5 6956 [ath 42) NOY Ss: 


& Trust Co., 
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157 Anp.Div. 916 (aff 103 N.E. 315, 
209 INuYi.< 585) 1. 

N.D.—Knox vy. Barker, 78 N.W. 352, 
8 N.D. 272; Crandell v. Barker, 78 N. 
Weii38445 NED. 263. 

Ohio.—Miller vy. Miller, 34 Ohio Cir. 
Ct. 43: 


Pa.—Moore’s Est., 15 Pa.Dist. 39. 


R.I.—Industrial Trust Co. v. Colt, 
146, AS. 857, 50° R.L252. 

S.C.—Bradley v. Lowry, 17 S.C.Ea. 
1,,39 Am.D. 142. 

Utah.—In re Campbell’s Estate, 173 
P. 688, 53 Utah 487. 

Vt. re Dennis’ Estate, 129 A. 
166, 98 Vt. 424: Whalley v. Lawrence’s 
Hstate, 108 A. 387, 93 Vt. 424. 

Va.—Denny v. Searles, 143 S.E. 484, 
150 Va. 701; Smith v. Smith's, Hx’r, 
94. S.E.. 777, 122 Va. 341; App v. App, 
55 Sib. 672, 106 Va. 253, 12) Prob.Rep: 
Ann. 680. 

Wash.—In re Chappell’s Estate, 213 
P. 684, 124 Wash. 128. 

Iieng.—In re Ferguson, 
483. ‘ 

Ont.—McConnell v. McConnell, 
Ont. 36: 

See Shute v. 


[1902] 1 Ch. 
18 


Sargent, 36 A. 282, 67 


N.H. 305 (estate). 
[a] Thus (1) courts of the forum 


cannot confer title to personal prop- 
erty under a foreign will upon a 
claimant here otherwise than in ac- 
cordance with the law of the country 
where the owner was domiciled when 
he made the will. Dammert y. Osborn, 
35 N.E. 407, 140 N.Y. 30 [rearg den 35 
N.. -1088, 141 N.Y.-564]. (2) The 
rights of a nonresident legatee under 
the will of a resident, whose estate 
was administered by state court, were 
determined by state statute. Denny 
v. Searles, 143 S.B. 484, 150 Va. 701. 
(3) The court of the state where an- 
cillary administration is had having 
decreed that a portion of the estate 
was not legally disposed of by will 
and thereupon decreed to certain of 
the heirs a certain sum contrary to 
intentions of the testator, and the 
heirs having accepted the sum decreed 
to each, whether they are entitled to 
receive their bequest in full regard- 
less of what they have received un- 
der said decree is to be determined by 
the laws. of the testator’s domicile. 
Whalley v. Lawrence’s Hstate, 108 A. 
387, 93 Vt. 424. 

[b] ‘his principle of construction 
is thus stated by Justice Story in Har- 
TiSON We Nixon, 99! Pet. (Cy.S-) “483, 9 
L.Ed. 201: ‘The language of wills is 


[69 C.5.] 45 


tion as to personalty is governed by the law of the 
testator’s domicile,*®? and as to the disposition of real 


not of universal interpretation, hav- 
ing the same precise import in all 
countries, and under all circum- 
stances. They are supposed to speak 
the sense of the testator, according 
to the received laws or usages of the 
country where his domicile is, by a 
sort of tacit reference, unless there 
is something in the language, which 
repels or controls such a conclusion. 
In regard to personalty, in an especial 
manner, the law of the place of the 
testator’s domicile governs in the dis- 
tribution thereof, and will govern in 
the interpretation of wills thereof, un- 
less it is manifest that the testator 
had the laws of some other country 
in his own view.’ See also, In re 
Price, [1900] 1 Ch. 442, and In re 
D’Este’s Settlement Trusts, [1903] 1 
Ch. 898.” Harding v. Schapiro, 87 
A. 951, 955, 120 Md. 541. 


[ec] Law of domicile as part of 
will.—The law of the domicile is part 
of the disposition of personal prop- 
erty in a will and the foundation of 
all title under it, and it cannot be 
disregarded to the prejudice of one 
and the benefit of another any more 
than the other parts of the instru- 
ment. Dammert v. Osborn, 35 N.E. 
407, 140 N.Y. 30 [rearg den 35 N.E. 
1088, 141 N.Y. 564]. 


[da] Remitting controversy to 
domiciliary court.—(1) Where a con- 
test arises over the construction of a 
disposition of personalty under a for- 
eign will and the question is to be 
determined by the will of the testa- 
tor’s domicile and no claims of credi- 
tors are involved in any way, the 
reasonable and proper course of pro- 
cedure is to remit the whole matter 
of the construction of the will and 
the distribution of the estate to the 
domiciliary court. Despard v. Church- 


ill; 53 N.Y. 192; Parsons v. Lyman, 
20 N.Y. 103, 18 How.Pr. 193; Simon- 
son v. Waller, 41 N.Y.S. 662, 9 App. 


Div. 503. (2) But where the property 
in question is claimed by residents 
of the state of the forum, who as- 
sert title to the property under the 
will, and both the property and claim- 
ants are within the jurisdiction, and 
the claimants are before the court, 
the resident claimants should not be 
subjected to the expense, delay, and 
uncertainty of judicial proceedings in 
a foreign court, but their rights, if 
any, should be protected and enforced 
in the eourts of the state of the forum. 
Simonson vy. Waller, supra; Clark v. 
Butler, 4 Dem.Surr. (N.Y.) 378. (3) 
Where, however, such court deter- 
mines that resident claimants are not 
entitled to personal property under 
the will, it will not make any award 
in the matter, but will direct that the 
property be transmitted to the domi- 
ciliary court or to the persons whom 
the court has appointed to receive the 
property, to the end that the distribu- 
tion may be made in accordance with 


the laws of the domicile. Simonson 
v. Waller, supra. 
[e] Interest on legacies is gov- 


erned by the law of the place of tes- 
tator’s last domicile. Matter of Ku- 
cielski’s Estate, 99 N.Y.S. 828, 49 Misc. 
404, 5 Mills Surr. 288. 


[f] Realty converted into person- 
alty Ly will.—Moore’s Estate, 15 Pa. 
Dist. 3 


[g] Right of succession.—The con- 
struction of a will as to the right of 
succession to personal property must 
be determined according to the law of 
the state in which the testator was 
domiciled at his death. Dickinson v. 
Ridgely, 188 Ill.App. 252. 


[h] When legatee takes.—Where 
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estate, or the creation of any interest therein by the | law of the place 


a resident of Maryland died in Aus- 
tria, leaving a legacy to a resident 
of Austria, to be held in trust until 
the donee’s majority, the donee is 
entitled to the legacy as soon as she 
reaches the age of majority under 
the laws of Maryland. MHarding v. 
Schapiro, 87 A. 951, 120 Md. 541. 


[i] Becital of domicile in willL—A 
declaration of the testator’s domicile 
in his will establishes that fact, un- 
less overcome by positive proof to the 
contrary; accordingly the testator in 
his will having recited his residence 
in Ohio, notwithstanding he had re- 
sided in another state and owned and 
accumulated personal property there- 
in, in the absence of evidence of in- 
tention to make that state his domi- 
cile, distribution will be determined 
by the laws of this state. Miller v. 
Miller, 34 Ohio Cir.Ct. 43. 


{j] Title—Where personal prop- 
erty disposed of under a foreign will 
does not vest under the law of the 
domicile, it does not vest under the 
law of the forum. Dammert v. Os- 
born, 35 N.E. 407, 140 N.Y. 30 [rearg 
den 35 N.E. 1088, 141 N.Y. 564]. 


{k] Validity of bequests of person- 
alty are governed by the law of the 
testator’s domicile. Kibbe v. City of 
Rochester, 57 F.(2d) 542; Von Over- 
beck v. Dahlgren, 28 F.(2d) 936; West 
Virginia Pulp & Paper Co. v. Miller, 
176 F. 284, 100 C.C.A. 176 [cert den 
31 S.Ct. 722, 220. US. 619,755 L.Bd. 
612]; Watkins v. Baton, 173 F. 133 
{aff 183 F. 384, 105 C.C.A. 604]; Sickles 
v. New Orleans, 80 F. 868, 26 C.C.A. 
204; Iglehart v. Iglehart, 26 App.D.C. 
209, 6 Ann.Cas. 732 [aff 27 S.Ct. 329, 
204 U.S. 478, 51 L.Ed. 575]; Chamber- 
lain v. Chamberlain, 48 N.Y. 424; Con- 
gregational Unitarian Soc. of Bern- 
ardston vy. Hale, 51 N.Y.S. 704, 29 
App.Div. 396; Kennedy v. Palmer, 1 
Thomps.&C. (N.Y.) 581; In re Brown’s 
Will, 233 N.Y.S.' 145, 183 Misc. 457; 
In re Yuill’s Estate, 178 N.Y.S. 871, 
109 Misc. 465; In re Chappell’s Estate, 
213 P. 684, 124 Wash. 128. 


Validity of will as whole see supra 
Su2od, in 6s C.J. 


33. U.S.—Handley v. Palmer, 103 
H89), 143) CC, Acs 1.00. 
Ala.—Phillips v. Phillips, 104 So. 


234, 213 Ala. 27. 


Ark.—Apperson v. Bolton, 29 Ark. 
418. 


Colo.—Blatt v. Blatt, 243 P. 1099, 79 
Colo. 57, 57 A.L.R. 221 [quot Cyc]. 

Conn.—Braman y. Babcock, 120 A. 
150, 98 Conn. 549; Clark’s Appeal, 39 
rae 70 Conn. 195, 3 Prob.Rep. Ann. 
120. 


Ga.—Mechanics’, ete., Bank v. Har- 
rison, 68 Ga. 463; Kerr v. White, 52 
Ga. 362. 


Hawaii.—Spreckels vy. Spreckels, 21 
Hawaii 556. 

Ill.—Plenderleith v. Edwards, 159 
N.E. 780, 328 Ill. 431; Drager v. Mc- 
Intosh, 147 N.B. 433, 316 Ill. 460; Mil- 
ler v. Brinton, 128 N.H. 370, 294 Til. 
177; McNamara v. McNamara, 127 
N.B. 130, 293 Ill. 54; McCartney vy. 
Osburn, 9 N.E. 210, 118 Ill. 403; West 
v. Fitz, 109 Ill. 425; Kingsbury v. 
Burnside, 58 Ill. 310, 11 Am.R. 67. 

Iowa.—Olson v. Weber, 187 N.W. 
465, 194 lowa 512, 27 A.L.R. 13870; 
Jackman v. Herrick, 161 N.W. 97, 178 
Iowa 1374. 

Ky.—Shaw v. Grimes, 218 S.W. 447, 
187 Ky. 250; Thompson y. Penn, 148 
S.W. 338, 149 Ky. 158. 

La.—Jones v. Hunter, 6 Rob. 235. 

Me.—Blaine vy. Dow, 89 A. 1126, 111 


Me. 480. 


Mass.—Holmes v. Dunning, 157 N.E. 
358, 260 Mass. 250; Jacobs v. Whit- 
ney, 91 N.E. 1009, 205 Mass. 477, 18 
Ann.Cas,. 576. 


Minn.—In re Owsley’s Estate, 142 
N.W. 129, 122 Minn. 190; Washburn 
v. Van Steenwyk, 20 N.W. 324, 32 


Minn. 336. 


Miss.—Ball v. Phelan, 49 So. 956, 
94 Miss. 293, 23 L.R.A.N.S. 895; Sale 
v. Saunders, 24 Miss. 24, 57 Am.D. 
157; Doe ex dem. Wynne v. Wynne, 23 
Miss. 251, 57 Am.D. 139. 

Mo.—Dobschutz v. Dobschutz, 213 
S.W. 848, 279 Mo. 120; Applegate vy. 
Smith, 31 Mo. 166. 

N.H.—Lord v. Roberts, 153 A. 1, 84 
INGEL baie 


N.J.—Van Wickle v. Van Wickle, 44 
A. 877, 59 N.J.Eq. 317; Pratt v. Doug- 
las, 38 N.J.Eq. 516. 

N.Y.—White v. Howard, 46 N.Y. 144 
[aff 52 Barb. 294]; Lowe v. Plainfield 
Trust Co. of Plainfield, N. J., 215 °N. 
Y.S. 50, 216 App.Div. 72; Minot v. 
Minot, 45 N.Y.S. 554, 17 App.Div. 521; 
Woolley v. Hutchins, 186 N.Y.S. 769, 
114 Mise: 11. fat 189.N-YeS2 959) In 
re Schober’s Will, 154 N.Y.S. 309, 90 
Mise. 230, 14 Mills Surr. 310; In re 
Mackay, 136 N.Y.S. 821, 77 Mise. 303, 
9 Mills Surr. 365; Matter of Stewart’s 
Will, 11 Paige 398; Hawley & King v. 
James, 7 Paige 213, 32 Am.D. 623. 

Ohio.—Jennings v. Jennings, 21 
Ohio St. 56; Craighead v. Pike, 5 Ohio 
Dec. (Reprint) 273, 4 Am.L.R. 199; 
Hosler v. Haines, 28 Ohio Cir.Ct. 79. 

Pa.—Levick’s Estate, 1 Pa.Dist.&Co. 
51; Kohne’s Estate, 1 Pars.Eq.Cas. 
399. 

R.I.—Industrial Trust Co. v. Colt, 
146A. 857; 50 R.I. 252; Atkinson v. 
Staigg, 18 R.I. 725. 


S.C.—Bradley v. Lowry, 17 S.C.Eq. 
1, 39 Am.D. 142. 

Va.—Smith vy. Smith’s Ex’r, 94 S.E. 
QUT, 122 Vaz 34d. 


W.Va.—American Bible Soe. v. Pen- 
dléton, 7 W.Va. 79. 


Eng.—yYates v. Thomson, 3 ClL&F. 
544, 6 Reprint 1541. 


Ont.—McConnell y. McConnell, 18 
Macdonell v. Macdonald, 19 


“Tt is a universal rule that title to 
real estate can be determined only in 
the forum in which the land is located. 
If this were not true, no landowner 
within that forum would ever be cer- 
tain of his title. The disposi- 
tion of real property by de- 
scent, is subject to the government 
within whose jurisdiction the prop- 
erty is situated.” Olson v. Weber, 
187 N.W. 465, 467, 194 Iowa 512, 27 
A.L.R. 1370. 


“The tax situs governs.” Smith v. 
pretties Bxir, 94 SLB. 777,778, 122 Va. 
341. 

[a] After-acquired property.—(1) 
A will executed in a state where it 
is not competent for a testator to 
dispose of after-acquired real prop- 
erty, if sufficient in its terms to em- 
brace such after-acquired property, 
will pass the title to real property 
subsequently acquired in a state, in 
which, at the time of execution, the 
law allows a testator by his will to 
dispose of real property which shall 
be afterward acquired by him. Doe 
ex dem. Wynne v. Wynne, 23 Miss. 251, 
57 Am.D. 139. (2) The question of 
whether after-acquired real property 
passes by a will is to be determined 
by the law of the place where such 
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where the property is situated*? at 


property is situated. Applegate v. 


Smith, 31 Mo. 166. 


[b] Proceeds of real estate.—(1) 
Where real estate is sold and the pro- 
ceeds brought into the state where 
the will was made and probated with 
the intention of reinvesting them, 
they retain the character of realty, 
and the law of the state where the 
real estate was situated governs their 
disposition under the will; but where 
it is decided not to reinvest them such 
proceeds must be regarded as per- 
sonalty subject to disposition under 
the laws of the state where they were 
brought and the will was made. But- 
ler v. Green, 16 N.Y.S. 888 [aff 65 Hun 
99, 19 N.Y.S. 890]. (2) Proceeds of 
a sale made under a will of Wyoming 
land of which a New York testator 
died seised are to be distributed as 
provided in_the will to the exclusion 
of an after-born child not therein 
provided for. In re MacKay, 136 N. 
Y.S. 821, 77 Mise. 303, 9 Mills Surr. 
365. 


[c] As to land situated within 
state, a foreign will has the same ef- 
fect as a domestic will. Phillips v. 
Phillips, 104 So. 234, 213 Ala. 27. 


[d] Where will devises lands ly- 
ing in two or more states (1) the 
courts of each state will construe the 
instrument as to the lands situated 
therein in the same manner as if such 
lands had been devised by separate 
wills, and so the courts of Illinois in 
construing a will of an Illinois testa- 
tor, which also disposed of Tennessee 
lands, have no jurisdiction to deter- 
mine the validity of the devise of Ten- 
nessee lands. McNamara v. McNama- 
aS U2 Ne 180), 2937 Do 4 copes 
will of real estate is construed ac- 
cording to the law of the jurisdiction 
in which the property is situated and, 
where the testator by a single will 
devises lands lying in two or more 
states, the courts of such states will 
respectively construe it as to lands 
Situated in them. Drager vy. MciIn- 
tosh, 147 N.E. 433, 316 Ill. 460. 


_ [e] Pitle of devisee of land lying 
in this state must be governed by the 
law of this state. Thompson y. Penn, 
148 S.W. 338, 149 Ky. 158. 


[f] Assignments.—Under Rev. L. 
(1905) § 3687, providing that the real- 
ty of a nonresident testator shall be 
assigned according to the will, such 
realty will be assigned as in the case 
of a domestic will, subject to any 
conditions imposed by the statutes of 
this state upon testamentary disposi- 
tions of land generally. In re Ows- 
oye Estate, 142 N.W. 129, 122 Minn. 


{g] Walidity of devises of realty 
are governed by the law of the state 
where the realty is situated. Mc- 
Namara v. McNamara, 127 N.E. 130, 
293 Ill. 54; Shaw v. Grimes, 218 S.W. 
447, 187 Ky. 250; Blaine v. Dow, 89 
A. 1126, 111 Me. 480; Jacobs v. Whit- 
ney, 91 N.E. 1009, 205 Mass. 417, 18 
Ann.Cas. 576; Woolley vy. Hutchins, 
186 N.Y.S. 769, 114 Misc. 11 [aff 189 
N.Y.S. 9597; Industrial Trust’ Co. v. 
Colt, 146 A. 857,°50 R.I. ‘252. 


[h] Ilustration.—Where the exec- 
utrix and life tenant under a foreign 
will sold land situated in the state 
where the will was probated, and with 
the proceeds of such sale acquired 
lands in Iowa, the Iowa courts have 
jurisdiction to construe the will in so 
far as it relates to the title to the 
lands acquired in Iowa, since #t is a 
universal rule that title to real estate 
can be determined only in the forum 
in which the land is located. Olson 
v. Weber, 187 N.W. 465, 194 Iowa 512, 


For later cases, developmenis and changes in the law see Aunotations, same title and section number, 
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the time of his death,?* or as sometimes stated by the 
The ‘foregoing has in some jurisdic- 
tions been expressly provided by statute.?° 
of the testator’s domicile, however, is not conclusive 
on the question of intention;** rather it is but one 
circumstance in guiding the court of another state 
in construing the will to ascertain the intent,®8 and 
is not controlling where the circumstances under 
which the will was executed, or the language of the 
_will as a whole, show that the testator had in mind 
Certainly it is not 
controlling where a construction by the law of the 
jurisdiction of the testator’s domicile will contra- 
vene the law of the jurisdiction in which the will was 
offered for record and probate,*° the latter being also 
true where the domiciliary law is being applied in 
determining the effect of the will as to personalty in 
Notwithstanding the fore- 


lex rei site.?® 


the law of another jurisdiction.®® 


the state of the forum.*! 


27 A.L.R. 1370. 


Conversion of realty into personalty 
by will see Conversion § 25 et seq. 


Validity of will as whole see supra 
§ 251 in 68 C.J. 

34. Radford v. Fidelity & Columbia 
Prust 'Co.} 2150 S.W.) 285,185 Ky. 453; 
Holmes v. Dunning, 157 N.E. 358, 260 
Mass. 250; White v. Howard, 46 N.Y. 
144 [aff 52 Barb. 294]; Lozer v. Lozer, 
124 N.E. 167, 99 Ohio St. 254. And 
see cases supra note 33. 


25. Colo.—Blatt y. Blatt, 243 P. 
LOGIT COLOs Bits 57. ALR, 221 


Iowa.—In re Wyner’ s Estate, 229 
N.W. 241, 209 Iowa 948; Scofield v. 
Hadden, 220 N.W. 1, 206 Iowa 597. 


Ky.—Shaw v. Grimes, 218 S.W. 447, 
VST Key; 1250. 

Me.—Blaine vy. Dow, 89 A. 1126, 111 
Me. 480. 

Mass.—Jacobs v. Whitney, 91 N.E. 
1009, 205 Mass. 477, 18 Ann.Cas. 576. 


Mo.—White v. Greenway, 263 S.W. 
104, 303 Mo. 691. 

Va.—Smith v. Smith’s Ex’r, 94 S.E. 
Mddgelecs Vas 340. 

36. See statutory provisions. 


[a] Statutes as declaratory of 
prior law.—(1) The law as to the 
validity and effect of testamentary 
dispositions as depending upon the 
rules of private international law is 
not affected by Decedent Est. L. § 47, 
or Code Civ. Proc. § 2694, which only 
declare the prior law, so that the law 
of the state with respect thereto stood 
as if neither section had been en- 
acted. In re New York Life Ins. & 
Trust Co.; 1389 N.Y.S. 695 [aff 142 N. 
Y.S. 1132, 157 App.Div. 916, aff 103 N. 
FY. 315, 209 N.Y. 585]. (Q) -Decedent 
st. Te § 47, requiring testamentary 
dispositions of personal property to 
be construed according to the law of 
the state or country of the testator’s 
domicile, is largely declaratory of the 
Jaw as it existed at the time of its 
enactment. In re Tallmadge, 181 N. 
Y.S. $36, 109 Misc. 696:> (3)'Comp.- L. 
(1907) g 2822, providing that the va- 
lidity and interpretation of wills con- 
eerning realty is governed by the law 
of the state wherein found and as to 
personalty by the law of the testator’s 
domicile, is declaratory of the general 
rule. In re Campbell’s Estate, 173 P. 
688, 53 Utah 487. 


[b] Residence and domicile.—Un- 
der Decedent Est. L. § 47, providing 
in effect that the validity and effect 
of a testamentary disposition of per- 
sgenal property are regulated by the 
laws of the state or country of which 
decedent was a resident, the word 
“residence” means domicile. In re 
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alimands 181 N.Y.S. 336, 109 Misc. 


(c] Term “resident,” as used in 
Decedent Est. L. § 47, providing that 
the validity and effect of a testamen- 
tary disposition are regulated by the 
laws of the state or country of which 
decedent was a resident at the time 
of his death, designates a person 
domiciled in a state. In re Lyon’s 
Estate, 191 N.Y.S. 260, 117 Misc. 189 
[aff 192: -N.Y-S.°936]: 


{d] Effect of domiciliary adminis- 
tration.—Under Comp. I. (1907) § 
2822, wills, when relating to person- 
alty, are governed by the law of the 
testator’s domicile, and not by an in- 
terpretation given to wills by courts 
of a sister state where domiciliary 
administration is had. In re Camp- 


bell’s Estate, 173 P. 688, 53 Utah 487., 


[e] Effect of statute.—Although, 
under the law of France, the will of 
a citizen of another country domiciled 
in France is governed by the law of 
his nationality, a will of an American 
citizen domiciled in France will be 
construed, pursuant to Decedent Est. 
L. § 47, in accordance with the inter- 
nal or territorial law of France gov- 
erning the construction of wills, dis- 
regarding the doctrine of “renvoi,’”’ 
under which, in case of such a conflict, 
the question is treated as referred 
back to the law of the forum, or the 
doctrine of ‘“desistement,’ under 
which the court applies the law of the 
forum on the theory that there is a 
hiatus. In re Tallmadge, 181 N.Y.S. 

336, 109 Misc. 696. 


37. Blatt v. Blatt, 243 P. 1099, 1102, 
79 Colo. 57, 57 A.L.R. 221. 


“Conceding as we have that the law 
of the testator’s domicile at the time 
the will is executed is a circumstance 
to guide the courts of another state 
in the construction of a will and in 
ascertaining the intent of the testa- 
tor, it is but one circumstance and by 
no means conclusive or controlling.” 
Blatt v. Blatt, supra. 

38. Blatt v. Blatt, supra. 


39. U.S.—Harrison v. Nixon, 9 Pet. 
483, 9 L.Ed. 201. 

Kan.—Keith y. Eaton, 51 P. 271, 58 
Kan. 732. 

Ky.—Radford v. Fidelity & Colum- 
bia Trust Co., 215 S.W. 285, 185 Ky. 
453. 

Mass.—Jacobs v. Whitney, 91 N.E. 
1009, 205 Mass. 477, 18 Ann.Cas. 576. 

Mich.—Ford vy. Ford, 44 N.W. 1057, 
80 Mich. 42. 

Mo.—Freund v. Schilling, 
(2d) 678, 222 Mo.App. 901. 


6 S.W. 


Pa.—Reyle’s Hstate, 5 Pa.Dist. 416, 
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going, many of the cases have ignored or failed to 
consider the distinctions set out and have stated va- 
riously that the will must be construed and given ef- 
feet according to the law of the state where the tes- 
tator resided at his death,#? that a will is to be con- 
strued in accordance with the law of the testator’s 
domicile and place of the execution of his will,**® that 
a will must be interpreted in accordance with the 
principles adopted by the courts of the state of which 
decedent was a resident,** that the law of the state 
will govern the interpretation of a will made in that 
state,** that the will of a resident in the state mak- 
ing devises and legacies to persons without the state 
must be construed, and the distribution of the estate 
made, according to the laws of the state of such tes- 
tator’s residence,?® that a will is to be construed by 
the law of the testator’s domicile in so far as it af- 
fects personal property,47 and that a will affecting 


18; Pa.Co._ 336. 

Tex.—Lanius v. Fletcher, 101 S.W. 
1076, 100 Tex. 550 [rev (Civ.App.) 99 
S.W. 169]. f 

Eng.—In re Price, [1900] 1 Ch. 442; 
Bradford v. Young, 26 Ch.D. 656. _ 

[a] Where will is expressed in 
technical terms of law of foreign’ ju- 
risdiction so as to manifest an inten- 
tion that it shall operate according 
to that law, the meaning of the will 
must be ascertained by the foreign 
law. Rose v.:-Rambo, 82 So. 149, 120 
sary ao Bradford v. Young, 26 Ch. 

» 65.6% 


40. Blatt v. Blatt, 243 P. 1099, 79 
Colo. 57; 57. Agli Rew 221 Larned. v. 
Larned, 158 P. 3, 98 Kan. 328; Keith 
v. Maton, 51 P. 271, 58 Kan. 732. 


{a] Bven though so intended by 
testator, the laws of Pennsylvania 
concerning the descent of an undis- 
posed estate do not control and are 
not enforceable when contrary to the 
public policy of Colorado. Blatt v. 
Blatt,, 243° P.' 1099, 79 Colo: 57) 572 A. 
L.R. 221. ' 


41. Blatt v. Blatt, 243 P. 1099,°79 
Colo. 57, 57 A-L.R. 221; Dammert?’ v. 
Osborn, 35 N.E. 407, 140 N.Y. 30 [rearg 
den 35 N.E. 1088, 141 N.Y. 564]; In re 
Campbell’s Estate, 173 P. 688, 53 Utah 
487. 


42. Spongberg v. Lidstrom, 245 N. 
W. 636, 247 N.W. 679, 187 Minn. 650. 


43. Defrees v. Brydon, 114 N.E. 
336, 275 Ill. 530. 


44. In re McCready’s ee 
Y.S. 512, 236 App.Div. 390 


45. President and Fellows of Har- 
vard College v. Jewett, 11 F.(2d) 119; 
Clow vy. Hosier, 258 F. 278. 


46. Cilley v. Geitner, 110 S.E. 61, 
182 N.C. 714. 


47. People v. Byrd, 97 N.E. 293, 
253 Ill. 223; Hutchins v. Browne, 147 
N.E. 899, 253 Mass. 55; In re Coudert, 
155 N.Y.S. 145, 92 Mise. 109, 15 Mills 
Surr. 264. 


[a] Domicile question of fact.— 
Where, in a will made in England, the 
testator gave a legacy to his partner 
in Boston and appointed him as one 
of trustees and executors and guard- 
ian of his minor children, the other 
trustees and executors being from 
Boston and New York, and provided 
that in default of grandchildren or 
heirs thereof estate was to be divided 
according to laws of Massachusetts, 
the laws of such state control in its 
construction, the testator’s descrip- 
tion of himself as a resident of Eng- 
land not of itself establishing domi- 
cile there. Hutchins v. Browne, 147 
N.E. 899, 253 Mass. 55. 
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real estate in a foreign state must be construed ac- 
cording to the law of that state. 


Civil law as controlling construction. Occasional- 
ly, in the absence of precedent the civil law may be 
controlling in the construction of a will.*® 


Situs. Testamentary succession has a situs at the 
testator’s domicile as to real and personal estate in 
that jurisdiction.®° 


Proof of foreign law. In order that a law of one 
jurisdiction may govern the construction of a will in 
another jurisdiction it must be proved, and in the 
absence of such proof the law of the forum will gov- 
ern 

[§ 1112] b. Meaning of Words.>? Applying the 
rules aforesaid,°* in the absence of anything to indi- 
cate a contrary intent® words used in a will must 
be construed according to their interpretation and 
meaning as defined by the law of the testator’s dom- 
icile.®> Words in a will which have been judicially 
defined by the courts in the testator’s domicile are 
to be construed with reference to such definitions.°°® 


48. Harlan v. Manington, 133 N.W. 
367, 152 Iowa 707. ; 305; 

49. In re Lummis, 166 N.Y.S. 936, | Miss. 293, | 
101 Misc. 258. ae v. epost, 

50. Gillette v. Stewart, 144 A. 461, | 35,)reats Gen 33 
108 Conn. 611. 

51. Iowa.—In re Warner’s Estate, [a] 
229 N.W. 241, 209 Iowa 948. 


Ball v. 
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Rose v. Rambo, 82 So. 149, 120 Miss. 
Phelan, 94 
23) uskeAG NES. s89i05 
35 N.E. 407, 140 N.Y. 
N.E. 1088, 141 N.Y. 
In re Fricke’s Will, 
906,122 Misc. 427. 

Foreign-language will of do- 
mestic tes: tator.—(1) Where the will 


[§§ 1111-1114 


In a jurisdiction in which the lex rei situs governs 
the construction of a will in so far as it concerns 
realty,°* the language of a will devising realty must 
be construed according to the rules of construction 
of the state in which the realty is situated®* and, 
where a definite meaning in such state has been given 
to particular language used, the language must be 
given that meaning in the construction of the will.*® 


[§ 1113] c. Determining Members of Class.®° 


Applying the rules aforesaid,®* in the absence of any-- 


thing in the will indicating a contrary intent®? the 
ener of a designated lage of beneficiaries under 
a will are to be ascertained by reference to the laws 
of the testator’s domicile,®? whether the will refers to 
the testator himself as the foundation of a class®* or 
to another porson who has a different domicile as 
the foundation of the class.*® 


[§ 1114] d. Trusts.°® A trust involving person- 
alty ereated by a will and admitted to probate by the 
courts of the state of the testator’s domicile is gov- 
erned by the laws of such state®? unless a contrary 


. 


blood of the first and second degree,” 
and by item three made a different 
bequest to an uncle, “he to receive 
nothing under item second hereof.” 
By the civil law there was but one 
person, a half-sister, who came with- 
in the terms of item two, and under 
the laws of the state, in case of in- 
testacy, she would have inherited the 


49 So. 956, 
Dam- 


202 N.Y.S. 


Ky.—Radford v. Fidelity & Colum- 
bia ‘Trust Co., 215 S.-W. 285, 195 Ky. 
453. 

Md.—McClellan v. Kennedy, 8 Md. 
230. 

N.C.—Benbow v. Moore, 19 8.E. 156, 
114 N.C. 263; Worrell v. Vinson, 50 
NIG. 91. 

S.C.—Watson v. Child, 30 S.C.Eq. 
129. 

Utah.—In re Campbell’s Estate, 173 
P. 688, 53 Utah 487 [quot Cyc]. 

See also App v. App, 55 S.E. 672, 
106 Va. 253, 12 Prob.Rep.Ann. 680 
(courts cannot take judicial notice of 
the laws of another state, but they 
must be proved). 

[a] Exclusion of evidence.—In a 
suit for construction of the will of a 
testator domiciled in another state, as 
to notes representing proceeds of de- 
vised land held within state, and sold 
by the testator before his death, re- 
fusal on rehearing to let in proof of 
the laws of the state of the testator’s 
domicile concerning construction of 
the will was not error. Phillips v. 
Phillips, 104 So. 234, 213 Ala, 27. 


[b] Will made by one domiciled in 
another state and subject there to be 
‘construed by rules of common law 
will be construed as if it had been 
made in the state of the forum, un- 
less it is made to appear by compe- 
tent evidence that a different con- 
struction would prevail in the state 
where the testator was domiciled. 
Benbow v. Moore, 19 S.H. 156, 114 N.C. 
263; Tample v. Pasquotank County, 
15 S.E. 886, 111 N.C. 36; Worrell vy. 
Vinson, 50 N.C. 91. 

52. Construction of language of 
will see infra §§ 1125-1145. 

“Heirs” see infra § 1209. 

53. What law governs construction 
to ascertain intent see supra § 1111. 

54 Rose v. Rambo, 82 So. 149, 120 
Miss. 305. 

55. Houghton v. Brantingham, 86 
A. 664, 86 Conn. 630; Darrow v. 
Moore, 142 So. 447, 163 Miss. 705; 


of one domiciled in the State of the 


forum is written in a foreign lan- 


guage, the technical use and meaning 
of the words in the foreign jurisdic- 
tion should be looked to’in order that 
the court may arrive at a correct 
translation. Houghton v. Branting- 
ham, 86 A. 664, 86 Conn. 630; In re 
Fricke’s Will, 202 N.Y.S. 906, 122 Misc. 
427. (2) Nevertheless the use of the 
foreign language is not an indication 
of the testator’s intention to have 
the will construed according to the 
foreign law. In re Fricke’s Will, su- 
pra. (3) Rather, it should be con- 
strued according to the law of the 
testator’s domicile. Houghton § y. 
Brantingham, supra. (4) It is for the 
surrogate’s court to determine on the 
evidence what the English version 
should be. In re Fricke’s Will, su- 
pra. 

[b] Words “legal intent,’ when 
applied to the intention of a testator, 
mean that where a testator has used 
in his will technical terms to which 
the courts of his domicile have at- 
tached a settled judicial meaning, 
constitute a rule of property in that 
state, and the courts of other states 
construing the will must give to such 
words the same meaning. Ball v. 
Phelan, 49 So. 956, 94 Miss. 293, 23 
L.R.A.N.S. 895, 


56. Ryder v. Myers, 167 A. 22, 113 
N.J.Eq. 360. 
Bk See supra § 1111 text and note 
58. Drager v. McIntosh, 147 N.E. 
4338, 816 Ill. 460. 
59. Drager v. McIntosh, supra. 
60. Designation of bemeficiaries and 
their shares see infra §§ 1190-1323. 
61. What law governs construction 
to ascertain intent see supra § 1111. 
62. Wheat v. Hill, 227 F. 984, 142 
C.C.A. 442; Rose v. Rambo, 82 So. 
149, 120 Miss. 305; In re Winslow’s 
Estate, 247 N.Y.S. 506, 1388 Misc. 672. 
[a] Tlustration.—By item twe of 
a will the testator made a bequest ‘to 
each of my relatives and kindred by 


entire estate, while, on the other hand, 
there were a number of persons, in- 
cluding the uncle mentioned, who 
were blood relatives of the first and 
second degrees by the canonical law. 
It was held that the testator evident- 
ly had in mind the latter law, and 
intended that it should govern in as- 
certaining the legatees. Wheat v. 
Hill, 227 F. 984, 142 C.C.A. 442. 

63. U.S.—Harrison y. Nixon, 9 Pet. 
483, 9 L.Ed. 201. 

Kan.—Gibson_ v. Boynton, 
648, 112 Kan. 173. 

Miss.—Rose v. 
120 Miss. 305. 

N.Y.—In re Winslow’s Estate, 247 
N.Y.S. 506, 138 Misc. 672. 

B.C.—Re McGillivray, Purcell -v. 
Hendricks, [1925] 3 Dom.L.R. 854. 


[a] Law at time of life tenant’s 
death.—The members of a class who, 
under the will, succeeded to the resid- 
uary estate as though taking under 
the distribution statute were deter- 
minable by the laws of the testator’s 
domicile at the life tenant’s death. 
In re Winslow’s Estate, 247 N.Y.S. 
506, 188 Misc. 672. 


64 In re Winslow’s Estate, 247 N. 
Y.S. 506, 1388 Misc. 672. 


65. In re Winslow’s Estate, supra. 


66. Construction and overation of 
Let aieet trusts see infra §§ 1855— 
6 


What law womens trusts in general 
see Trusts § 23 


67. Hoglan v. Moore, 122 So. 824, 
219 Ala. 497; Rosenbaum v. Garrett, 
41 A. 252, 57 N.J.Eq. 186; lLozier v. 
Lozier, 124 N.B. 167, 99 Ohio St. 254. 


[a] Reason for rule.—‘‘When this 
will was made by a resident of Ohio 
and offered and admitted to probate 
in the state of Ohio, it became an 
Ohio instrument, creating an Ohio 
trust, to be administered agreeable to 
Ohio law.”’ Lozier v. Lozier, 124 N.B. 
167, 99 Ohio St. 254: 


[b] Assignability of trust interest. 
—A trust created by a will, executed 


210 P. 


Rambo, 82 So. 149, 


Yor tater cases, developments and changes in the law see Annotations, same title and section number, 


ee 


§§ 1114-1116] 


intent appears in the will;%8 


cated in the foreign state.*4 


ed.*? 


[§ 1115] e. Power of Appointment.7? 
of a will involving an exercise of a power of ap- 
pointment is governed by the law of the state which 
was the domicile of the donor of the power who ere- 


ated it by will.74 


by a resident of Ohio while tempora- 
rily in New York and probated in 
Ohio, is governed by the Ohio laws 
making the trust interest assignable, 
and not by the New York laws for- 
bidding such assignment. lLozier v. 
Lozier, 124 N.E. 167, 99 Ohio St. 254. 


{c] Extent and nature of trust cre- 
ated by will as affecting personal 
property depends on the laws of the 
State of deceased’s domicile at the 
time of his death. Hoglan v. Moore, 
122 So. 824, 219 Ala. 497. 

68. Lozier v. Lozier, 124 N.E. 167, 
99 Ohio St. 254. 

[a] Contrary intention is not 
shown by appointment of foreign res- 
idents as trustees. Lozier v. Lozier, 
124 N.B. 167, 99 Ohio St. 254. 


69. Lozier yv. Lozier, supra. 
70. Lozier vy. Lozier, supra. 
71. lLozier v. Lozier, supra. 


“Tt is not enough that the securi- 
ties had as their situs the city and 
state of New York. Being personal 
property, their domicile is ambulatory 
and follows their lawful custodian. 
Under the Ohio law the primary law- 
ful custodian of this trust is the pro- 
bate court of Cuyahoga county, Ohio, 
and the testamentary trustees men- 
tioned in the will are simply the in- 
struments or agents of the court of 


Ohio in the administration of the 
trust.” Lozier v. Lozier, supra. 

72. Kerr v. White, 52 Ga. 362. 

[a] Thus, where a will made in 


Tennessee, and executed according to 
the laws of Georgia, devised lands sit- 
uated in this state to A B, in trust for 
the testator’s children, the trustee 
takes a title to the land under our 
Jaw, clothed with the trust for the 
beneficiaries, and the laws of Ten- 
nessee, prescribing on what terms the 
trustee Shall enter upon the execution 
of the trust, have no application. 
Kerr v. White, 52 Ga. 362. 


73. Construction and operation of 
testamentary powers see infra §§ 
1925-1966. 


74. Radford v. Fidelity & Columbia 
Trust Co., 215 S.W. 285, 185 Ky. 453; 
In re New York Life Ins. & Trust Co., 
103 N.H. 315, 209 N.Y. 585. 

{a] Walidity of power.—Whether a 
trustor’s will disposing of trust funds 
is a valid and sufficient execution of 
a power of appointment reserved by 
the testator in the deed of trust must 
be determined by the laws of the tes- 
tator’s domicile so far as they are 
pleaded, although the funds are held 
by a trustee domiciled in Kentucky, 
and, in the absence of averments as 
to what the laws are, the law of the 
forum will govern. Radford v. Fidel- 
ity & Columbia Trust Co., 215 S.W. 
285, 185 Ky. 453. 

75. Time of law involving different 
jurisdictions see supra §§ 1111-1115. 


76. Mailtby’s Appeal, 47 Conn. 349; 
In re Reed’s Estate, 76 A. 617, 23 Del. 
30; Alexander v. Worthington, 5 Md. 


[69 C. J.—4] 


and this is so even 
though the will was executed in a foreign state®® and 
appoints residents of the foreign state as trustees,’° 
and even though the securities in the trust were lo- 
The effect of a testa- 
mentary trust involving realty, however, is governed 
by the laws of the state wherein the realty is locat- 


‘Trust Co. of Baltimore, 
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ent Times.*® 
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[§ 1116] 2. As between Laws in Force at Differ- 
Unless a contrary intent appears in 
the will,’® which must bé determined as a matter of 
fact and not on precedent,’’ the law existing at the 
time the will was executed will govern in determin- 
ing the testator’s intention as between the laws in 
foree at different times in the same jurisdiction,‘* but 


the operative effect of the will and the rights of the 


The effect 


testator’s 


471; Holmes v. Alexander, 134 A. 536, 
82 N.H. 380 


77. Holes vy. Alexander, supra. 


[a] Intention as matter of fact.— 
In determining whether a law exist- 
ing when the testatrix made her will 
or when she died was to be applied 
in ascertaining who were her “heirs 
at law,” the intention of the testatrix 
was to be determined as a question 
of fact, and hence former decisions 
were not binding unless the language 
of the will and the circumstances ad- 
mitted no reasonable’ distinction. 
Holmes v. Alexander, 134 A. 536, 82 
N.H. 380. 


78. Tevis v. Pitcher, 10 Cal. 465; 
Peet v. Peet, 82 N.E. 376, 229 Ill. 341, 
13 L.R.A.N.S. 780, 11 Ann.Cas. 492, 13 
Prob.Rep.Ann. 148; Philbert v. Camp- 
bell, 296 S.W. 1001, 317 Mo. 556 [cit 
Cyc]; Central Trust Co. of New York 
v. Skillin, 138 N.Y.S. 884, 154 App. 
Div. 227; In re Sheffer’s Will, 249 N.Y. 
S. 102, 139 Misc. 519; In re Crozer’s 


Estate, 101 A. 801, 257 Pa. 241; 
Guernsey’s EHst., 21 Pa.Dist. 104; 
Lisle’s Hst., 10 Pa.Dist. 713. 

[a] TYestator’s words must be con- 


strued with reference to statute and 
general law existing when the will 
was executed. In re Sheffer’s Will, 
249 N.Y.S. 102, 139 Misc. 519. 


79. Brigham v. Peter Bent Brig- 
ham Hospital, 134 F. 518, 67 C.C.A. 
393 [aff 126 F. 796]; In re Karch, 50 
Ont.L. 509, 64 Dom.L.R. 541. 
U.S.—Aspden’s Estate, 2 F.Cas. 
NOs, 589) 52). Wall Jr o0Ss. Adams sv. 
Wilbur, 1 F.Cas.No. 70, 2 Sumn. 266. 
aceasta re Pfuelb’s Estate, 48 Cal. 


Gar eve, EL 102) Sab 5 1 149 


Ga? 741, 10 A.L.R. 1574; Hertz v. 
Abrahams, 36 S.E. 469, 110 Ga. 707, 
50) oR VAL sol; Munroe v. Basinger, 


58 Ga. 118; Bennett v. Williams, 46 
Ga. 399; Redd v. Hargroves, 40 Ga. 
18; Worrill v. Wright, 25 Ga. 657. 


Tll.— Peet v. Peet, 82 N.E. 376, 229 
Ill. 341, 18 L.R.A.N.S. 780, 11 Ann. 
Cas. 492, 13 Prob.Rep.Ann. 148. 


Ind.—Hays v. Martz, 89 N.E. 303, 
90 N.E. 309, 173 Ind. 279; Kelly v. 
Stinson, 8 Blackf. 387. 


Iowa.—Lorieux v. Keller, 
196, 68 Am.D. 696. 


Ky.—Gooding vy. Watson’s peau tee. 
31 S.W.(2d) 919, 235 Ky. 562; Cole- 
man v. O’Leary’s 1Dp.e wea S.W. 1068, 
24 Ky.L. 1248, 114 Ky. 388; Dazey v. 
Killam, 1 Duv. 4038. 

Md.—Livingston v. Safe Deposit & 
Trust Co. of Baltimore, 146 A. 432, 
157 Md. 492; Albert v. Safe Deposit & 
103 A. 130, 
1382 Md. 104; Krieg v. McComas, 95 
A. 68, 126 Md. 377; Comegys v. Jones, 
4 A. 567, 65 Md. 317; Estep v. Mackey, 
52 Md. 592; James v. Rowland, 52 
Md. 462; Alexander v. Worthington, 
5 Md. 471; Magruder v. Carroll, 4 
Md. 335. 


5 Iowa 


parties thereunder are to be determined by the law in 
foree when the rights of the parties accrue,*® and 
this ordinarily is the law existing at the time of the 
death, 8° as against a law passed thereaft- 


Mass.—Sherburne v. Howland, 132 
N.E. 188, 239 Mass. 439. 


Minn.—In re Johnson’s Estate, 99 
N.W. 212, 92 Minn. 8. 


NEL Wakefela v. Phelps, 37 N.H. 
ree Loveren vy. Lamprey, 22 N.H. 


N.J.—Doty v. Teller, 23 A. 944, 54 
N.J.Law 163, 33 Am.S.R. 670; Swet- 
land v. Swetland, 134 A. 822, 100 N.J. 
Eq. 196 [aff 140 A. 279, 102 N.J.Eq. 
294]; Holme v. Shinn, 49 A. 151, 62 
N.J.Eq. 1. 

N.Y.—Moultrie v. Hunt, 23 N.Y. 394 
{rev 26 Barb. 252 (aff 3 Bradf.Surr. 
322)]; In re Gaffken’s Will, 188 N.Y. 
S. 852, 197 App.Div. 257 [aff 135 N.E. 
971,233 N.Y. 688. (aff 187 N.Y.S. 255, 


114 Mise. 693)]; Obecny v. Goetz, 
102 N.Y.S. 232, 116: App.Div. 807; In 
re Hume’s Will, 248 N.Y.S. 415, 139 


Mise. 327; Matter of Cutler’s Will, 
186 N.Y.S. 271, 114 Misc. 203; Matter 
of Schuster’s Will, 181 N.Y.S. 500, 111 
Misc. 534; De Peyster v. Clendining, 
8 Paige 295 [aff 26 Wend. 21]. See 
St. John vy. Andrews Institute for 
Girls, 102 N.Y.S. 808, 117 App.Div. 
698 [mod on other grounds 83 N.E. 
981, 191 N.Y. 254, 14 Ann.Cas. 708, 
and reh den 85 N.E. 143, 192 N.Y. 382, 
and aff 29 S.Ct. 601, 214 U.S. 19, 53 
L.Ed. 892] (stating that construction 
is governed by the law at the time 
of death in a case where validity and 
effect of the will are involved). 


Ohio.—Hartshorne v. Ross, 2 Disn. 
15, 13 Ohio Dec. (Reprint) 10 [aff 
oe 444, 13 Ohio Dec. (Reprint) 


Okl.—Barber v. Brown, 154 P. 1156, 
SOOKE S42. 


Pa.—In re Warne’s Estate, 153 A. 
688, 302. Pa. 386; Price v. Taylor, 28 
Bay, T9500 Am.D. LOS; Donaugher’s 
Estate, 2 Pars.Sel.Cas. 164. 


S.C.—Means v. Evans, 
242. 


Tenn.—Wynne’s Lessee v. Wynne, 2 
Swan 405, 58 Am.D. 66. 


Tex.—Hamilton v. Flinn, 21 Tex. 
713; Gortario v. Cantu, 7 Tex. 35. 


Va.—Geddy v. Butler, 3 Munf. (17 
Va.) 345. Compare Corr v. Porter, 33 
Gratt. (74 Va.) 278 (holding that a 
will of land is governed by the law 
in force at the time of the execution 
of a codicil to the will). 


Wis.—In re Kopmeier, 89 N.W. 134, 
113 Wis. 233, 7 Prob.Rep.Ann. 526. 


Ont.—In re Karch, 50 Ont.L. 509, 
64 Dom.L.R. 541. 


[a] 'Phus (1) under Code Pub. Civ. 
L. art 93 § 336, and the preceding Acts 
(1849) c 229, providing for construc- 
tion ef wills and subsequent acts and 
provisions, a wid] made in 1849 is to 
be interpreted in the light of laws re- 
lating to wills of both real and per- 
sonal property. Albert v. Safe De- 
posit & Trust Co. of Baltimore, 103 A. 
130, 132 Md. 104. (2) Code Pub. Civ. 
L. art 93 § 330, providing that every 
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er,’? or as against a law existing when the will was 
Where, however, a provision for a devise or 
bequest depends upon the happening of some event 
or contingency which from its nature will not ltap- 
pen until after the testator’s death, such provision 
operates according to the law as it.exists when such 
event or contingency happens, although the law then 
existing was not passed until after the testator’s 
death,*? unless a contrary intent appears.*4 
where by a change of statute words have a different 
meaning than if used in a will executed under the 
new law, and no longer express the intention of the 
testator, the will must be construed in accordance 
with the law at the time of execution.®® 


made.>? 


devise and bequest purporting to be 
of all real and personal property be- 
longing to the testator shall be con- 
strued to include also all property 
over which he has a general power of 
appointment, unless the contrary in- 
tention shall appear, has no applica- 
tion to a will and deed of trust exe- 
cuted by a testatrix who died before 
the passage of the act. Krieg v. Mc- 
Comas, 95 A. 68, 126 Md. 377. (3) 
The law governing property which 
after-born children receive is that in 
force at the time of tthe testator’s 
death. In re Hume’s Will, 248 N.Y. 
S. 415, 189 Misc. 327. (4) A will, ef- 
fective prior to a statute providing 
a new method for distribution of in- 
testates’ estates, refers to those enti- 
tled to take as of the date of the tes- 
tater’s death, unless a contrary pur- 
pose appears. In re Warne’s Estate, 
153 A. 688, 302 Pa. 386. 


[b] Statute temporarily in force 
between the date of the will and the 
death of the testator is of no effect in 
construing the operation of the will. 
Redd v. Hargroves, 40 Ga. 18 


81. Del.—In re Reed’s Estate, 76 
Cixi zer Del. 30: 


Md.—Estep v. Mackey, 52 Md. 592; 
James v. Rowland, 52 Md. 462. 


N.Y.—Butler v. Protestant Episco- 
pal Church Parochial Fund, 36 N.Y. 
Seno 62,002 tun 96: 

N.C.—Bennehan’s Ex’r v. Norwood, 
40 N.C. 106. 

S.C.—Boatwright v. Faust, 15 S.C. 
Li. 439. 

Tenn.—Williams y. Williams, 
Lea. 652. 


A. 


11 


s2. U.S.—Adams v. Wilbur, 1 F. 
Cas.No. 70, 2 Sumn. 266. 
lowa.—Lorieux vy. Keller, 5 Iowa 


196, 68 Am.D. 696. 

Md.—<Alexander vy. Worthington, 5 
Md. 471. 

N.J.—Holme v. Shinn, 49 A. 151, 62 
N.J.Eq. 1. 

Pa.—Price v. Taylor, 28 Pa. 95,.70 
Am.D. 105; Donaugher’s Estate, 2 
Pars.Sel.Cas. (Pa.) 164. 

Wis:—In re Kopmeier, 89 N.W. 134, 
113 Wis. 233, 7 Prob.Rep.Ann. 526. 


See French v. French, 14 W.Va. 
458 (under a statute providing that 
a will shall be construed, with refer- 
ence to the real and personal proper- 
ty comprised in it, to speak and take 
effect as if it had been executed im- 
mediately before the death of the 
testator, unless a contrary intention 
shall appear by the will, even if a will 
by which a person devises his lands 
to his heir at law is a nullity, where 
between the execution of the will and 
the death of the testator the law as to 
heirship has been changed, the will tis 
valid; the court will presume that 
the will was executed in contempla- 
tion that the law might, be changed 


fevent took place. 


' WILLS 


tive.®® 
And 
1. In General. 


A law which 


before the testator’s death). 


Compare Raines v: Barker, 13 Gratt. 
(54 Va.) 128, 67: Am.D, 762 (holding 
that, where a testator made his will 
in 1842, purchased a tract of land in 
1849, and died in 1852, his will with 
respect to this land is to be construed 
by the law as it was prior to the code 
of 1849). 

83. Lincoln v. Aldrich, 21 N.E. 671, 
149 Mass. 368, 4 L.R.A. 215; Holmes 
v. Alexander, 134 A. 536, 82 N.H. 380; 
Hardy v. Gage, 22 A. 557, 66 N.H. 
552; Van Tilburgh v. Hollinshead, 14 
N.J.Eq. 32; In re Kohler’s Estate, 
49 A. 286, 199 Pa. 455 (holding that 
a testator who commits the distribu- 
tion of his estate to the law upon the 


happening of an event necessarily fu- ' 


ture must reasonably be presumed to 
have contemplated the possibilify of 
a change in the law). Compare Quick 
v. Quick, 21 N.J.Eq. 13 (holding that 
a devise of lands to be divided among 
the devisees ‘tas the law directs in 
case of dying intestate,” refers to the 
law as it stood at the date of the will 
and not to the law which might be in 


force at the death of the tenant for 


life). 

[a] Thus, where a will provided 
for final distribution after the death 
of the testatrix’s daughter thirty-six 
years of age, determination of the 
heirs at law thereunder will be made 
under Pub. L. (1926) c 307 § 3 in ef- 
fect at the time of the daughter’s 
death, extending inheritance by rep- 
resentation to the grandchildren of 
deceased brothers and sisters, rather 
than Gen. L. (1878) c 203 § 3, in force 
at the time of the execution of the 
will, limiting descent. by representa- 
tion of collateral heirs to the children 
of deceased brothers and sisters, and 
hence great-grand nieces and nephews 
of the testatrix were barred from in- 
heritance. Holmes v. Alexander, 134 
A. 536, 82 N.H. 380. 

[b] Reason for rule.—‘In the 
present case the tteStatrix provided 
that final distribution of the fund 
should not be made until the death 
of her daughter, then a woman 36 
years of age. She must therefore 
have realized that many years might, 
as they did in fact, elapse before that 
She must have 
known that it was impossible to fore- 
see which of her relatives would be 
alive at that time. Realizing the im- 
possibility of knowing who would be 
the natural objects of her bounty at 
the time of Sophia's death, the testa- 
trix was apparently content to have 
the final distribution of the fund 
among her surviving relatives deter- 
mined by operation of law. Knowing 
that persons who would eventually 
receive her bounty would be governed 
by the happening of an unhkimited 
number of events over which she had 
no control, there is no reason to in- 
fer that she intended to exelude a 
change in the ‘statute by the Legisla- 


[§§ 1116-1117 


is prospective merely does not extend to a will exe- 
cuted before the law goes into operation,®® although 
the testator does not die until afterward.** 
no vested rights are affected,** a statute passed aft- 
er the making of a will, but before the death of the 
testator, changing the law in force when the will was 
executed, applies to such will, and is not retrospec- 


Where 


[§ 1117] C. General Principles of Construction— 
To aid the court in ascertaining and 
giving effect to the testator’s intention®® in the case 
of an ambiguous will,®! certain rules have been es- 
tablished for guidance in the construction or inter- 
pretation to be placed, upon such a will,®? and in gen- 


ture from the number of such events. 
Her language, under the circumstanc- 
es, is fully as consistent with the con- 
clusion that.she had in mind ‘an ex- 
pectation of a possible change in the 
statute of distribution’ . . . as 
with the presumption that she ‘was 
familiar with our statute of distribu- 
tion’ as it existed in 1880, and made 
her will with reference to _ it.” 
Holmes v. Alexander, 134 A. 536, 537, 
82 N.H. 380. 

Construction and operation of con- 
ditions and restrictions on devises or 
legacies see infra §§ 1781-1793. 

84 Holmes v. Alexander, 134 A. 
536, 82_N.H. 380. 


85. In re Swenson’s Hstate, 56 N. 
W. 1115, 55 Minn. 300; Quick v. Quick, 
21 N.J.Eq. 13; In re March, 27 Ch:D. 
166; Jones v. Ogle, L.R. 8 Ch. 192. 

86. Smith v. Thomas, 147 N.E. 788, 
317 Ill. 150; Green v. Dikeman, 18 
Barb. (N.Y.) 535; Williamson v. Wil- 
liamson, 58 N.C. 142; Williams v. Da- 
vis, 34 N.C. 21; Battle v. Speight, 31 
N.C. 288; Jennings v. Jennings, 54 
S.W.(2d) 961, 165 Tenn. 295. 


87. Smith v. Thomas, 147 N.E. 788, 
317 Ill. 150; Greer v. Dikeman, 18 
Barb. (N.Y.) 535; Williamson vy. Wil- 
liamson, 58 N.C. 142; Williams v. Da- 
vis, 34 N.C. 21; Battle v. Speight, 31 
N.C. 288. 

88. Wilson v. Greer, 151 P. 629, 50 
Okl. 387. 

gs9. Wilson v. Greer, supra. 

Prospective or retrospective opera- 
Bee of statutes see Statutes §§ 690-— 


90. Ind.—Skinner v. Spann, 93 N. 
E. 1061, 95 N.E. 243, 175 Ind. 672. 

N.Y.—Cammann v. Bailey, 103 N.E. 
824, 210 N.Y. 19, 11 Mills Surr. 466 
[rearg den 104 N.E. 1128, 210 N.Y. 
555]; .dn re Eustis’ Will, 250° NaY-S: 
511, 140 Mise. 344. 

Pa.—Pearson’s Est., 10 Pa.Dist. 189. 


S.C.—Patterson v. Cleveland, 163 S. 
BH. 784, 165 S.C. 266. 

Wis.—In re Schilling’s Will, 237 N. 
W. 122, 205 Wis. 259, 75 A.L.R. 184. 


Intention of testator as controlling 
see infra § 1118. 


91. Ambiguity as necessary to ap- 
plication of rules of construction see 
supra § 1110. 


$2. Skinner v. Spann, 93 N.E. 1061, 
95 N.M. 248, 175 Ind. 672; In re Bak- 
er’s Estate, 263 N.Y.S. 322, 146 Misc. 
296; Patterson v. Cleveland, 163 S.E. 
784, 165 S.C. 266. 


[a] Construction and interpretation 
distinguished.—There is a difference 
between rules governing the interpre- 
tation of wills and rules governing 
their construction, and rulés of con- 
struction are local in origin and oper- 
ation, while rules of interpretation 


are universal, and there can be no 


For later cases; developments and changes in the law see Annotations, same title and section number, 


* 
- 
‘ 
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eral a will should be construed according to these 
established rules of construction.°? The court 
should, however, follow only such rules of construe- 
tion as are most in harmony with genius and laws 
of the country, and manners and customs of the peo- 
ple.** Nevertheless, there is no positive rule of 
ready application to the construction of every will,®® 
so that, aside from settled general rules,®® the con- 
struction of every will in the final analysis stands by 
itself dependent on the varying language and con- 
ditions.°* In the absence of facts and circumstane- 
es affecting the situation when the will was made, 
general rules affecting the interpretation of wills 
govern.°® In construing a will greater latitude is 
allowed than in the construction of deeds,®® con- 
tracts, or other written instruments;? and rules 
which apply only to the construction of statutes can- 
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strued* and every legitimate eonelusion indulged in® 
to reach an equitable result.6 The principle that 
“equality is equity” has been applied in the con- 
struction of a will;? but this maxim has no apphca- 
tion in the construction of wills where a contrary 
intent on the part of the testator is clearly mention- 
ed.6 The courts feel constrained to adhere strictly 
to the terms of a will,® and, since the construction 
of a will is not affected by subsequent events,'® the 
inconvenience that will be suffered by the construc- 
tion is not to be considered,!! nor is the court to be 
concerned with the amount of the testator’s bounty.'* 
A construction rendering a will absurd should never 
be adopted where it ean be obviated,!* and the form 
ot the will should be subordinated to its substance.** 
Nevertheless, the courts cannot found a construetion 
of a will on conjeeture, but must take the language 


not be applied.* 


judicial construction of a will in a 
doubtful case until the interpretation 
of the meaning of the words thereof 
is ascertained as a matter of fact. In 
re United States Trust Co. of New 
York, 138 N.Y.S.-150, 78 Misc. 227, 9 
Mills Surr. 496. . 

93. Laisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301; In re Gate’s Hs- 
tate, 254 N.Y.S. 614, 142. Misc. 83; In 
re Kathan’s Will, 141 N.Y.S. 705. 

[a] Reason for rule.—Such rules 
now form a part of the property it- 


oe In re Kathan’s Will, 141 N.Y.S. 
705. 
[b] Code rules.—In interpreting 


wills, the rules prescribed by the civil 
code are to be observed, unless an in- 
tent to the contrary clearly appears. 
In re Iburg’s Estate, 238 P. 74, 196 
Cally =333; 


94, Walker v. Walker, 118 N.E. 
1014, 283 Ill. 11. 
95. Bradford v. Martin, 201 N.W. 


574, 199 Iowa 250; Pierrepont v. Ed- 
wards, 25 N.Y. 128, 24 How.Pr. 419; 
McMullen v. Sims, (Tex.Commn.App.) 
37 S.W.(2d) 141. 

[a] Reason for rule.—‘‘No two 
wills are in all details alike.” Mc- 
Mullen v. Sims, (Tex.Commn.App.) 37 
S.W.(2d) 141, 143. 

[b] ‘here are no arbitrary or un- 
bending rules in the construction of 
a will. Bradford v. Martin, 201 N.W. 
574, 199 Iowa 250; McMullen v. Sims, 
(Tex.Commn.App.) 37 S.W.(2d) 141. 

{c] There is no s ific rute for 
construing wills. Cleveland v. Thorn- 
ton, 160 N.E. 488, 26 Ohio App. 377. 


96. Whittington v. Hunt, 129 N.E. 
543, 296 Ill. 138. 

97. Conn.—Gilman v. Gilman, 122 
A. 386, 99 Conn. 598. See also Russell 
v. Hartley, 78 A. 320, 83 Conn. 654 (the 
principles of decided cases should 
control in construing wills rather 
than the facts of the particular cases, 
since the intention of the testator, 
which controls the construction of a 
will, depends upon the terms of the 
particular will). 

Tll.— Whittington v. Hunt, 129 N.E. 
543, 296 Ill. 133. 

Iowa.—Bradford v. Martin, 201 N. 
W. 574, 199 Iowa 250. 


N.Y.—In re Low’s Will, 241 N.Y.S. 
506, 136 Misc. 532 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
214. vatt L782 N. Bw SL7,., 257 N.Y 4613); 
In re Spitzmiller’s Estate, 160 N.Y.S. 
501, 503, 96 Misc. 381. 

Wis.—In re Griffiths’ Will, 179 N.W. 
768, 769, 172 Wis. 630. 

‘Since every will differs in some re- 
spects from every other, it is a fa- 
_ miliar principle that rules of con- 


The will should be liberally con- 


struction are less helpful in constru- 
ing wills than in construing other 
writings which owing to statutes or 
custom are more uniform.” In re 
Griffiths’ Will, supra. 

“All general rules give way to the 
dominant and supreme rule that each 
will is to be construed by itself, and 
depends for its meaning largely upon 
its own context and subject-matter.” 
In re Spitzmiller’s Estate, supra. 

“In the interpretation of a will in 
general, each one must stand by it- 
self, and the precedents are entitled 
to little weight where the cases in- 
volved are not precisely analogous.” 
pan v. Gilman, 122 A. 386, 99 Conn. 


[a] Construction of each will de- 
pends upon consideration (1) of all 
its material provisions, and of the ex- 
trinsic circumstances, respecting the 
testator’s family and estate, which 
may be fairly brought to bear upon 
the question of intent. Pierrepont v. 
Edwards, 25 N.Y. 128, 24 How.Pr. 419. 
(2) No fixed rule can be established 
for the construction of all wills, but 
each must be construed in the light 
of its context under general rules. 
Bradford v. Martin, 201 N.W. 574, 199 
Iowa 250. 

98. _Garabrant v. Callaway, 158 A. 
830, 110 N.J.Eq. 88. 
deer Ala.—Edwards v. Bibb, 43 Ala. 

OD. 

Cal.—Dickey v. Walrond, 253 P. 706, 
200 Cal. 335. 

Ill.—Wallace v. Noland, 92 N.E. 956, 
246 Ill. 535, 188 Am.S.R. 247; Butler 
v. Huestis, 68 Ill. 594, 18 Am.R. 589. 


Mich.—Darnell v. Smith, 213 N.W. 
59, 238 Mich. 33. 

Tex.—City of Fort Worth v. Wise- 
hart, (Civ.App.) 33 S.W.(2d) 556. 

Utah.—In re Johnson’s Estate, 228 
P. 748, 64 Utah 114. 

Eng.—Lewis v. Rees, 
132, 69 Reprint 1052. 

[a] Reason for rule.—The rules of 
construction applicable to deeds are 
not imperatively applicable to wills in 
all particulars, since a will is not a 
deed or conveyance. Darnell v. Smith, 
213 N.W. 59, 238 Mich. 33. Will dis- 
tinguished from deed see supra § 235 
in 68 C.J. 

[b] More liberal rule obtains in 
the interpretation of wills than of 
deeds or other instruments. City of 
Fort Worth v. Wisehart, (Tex.Civ. 
App.) 33 S.W.(2d) 556. 

Construction of deeds generally sce 
Deeds §§ 195-480. 

1. Dickey v. Walrond, 253 P. 706, 
200 Cal. 335. 


2. Brasher v. Marsh, 15 Ohio St. 
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as they find it.15 


Testamentary provisions sheuld 


103; City of Fort Worth v. Wisehart, 
(Tex.Civ.App.) 33 S.W.(2d) 556. 


3.) Cate Hyi5 Cranor) 530 bnOameade 
(holding that the definitions of words 
and phrases in Code § 797, apply only 
in the construction of statutes and 
not in the construction of wills). 


Rules of construction of statutes 
gonerally see Statutes §§ 563-734. 


4 Union Trust Co. v. Madigan, 35 
S.W.(2d) 349, 183 Ark. 158. 


5. Union Trust Co. v. Madigan, su- 
pra. 


6. Union Trust Co. v. Madigan, su- 
pra. : 


7. Glover v. Patten, 17 
165 U.S. 394, 41 L.Ed. 760. 


[a] Mlustration.—Where a testa- 
tor had loaned a large sum of money 
to one child and made a general be- 
quest of the entire estate to all the 
children, it was held that the bequest 
would not be treated as an extinguish- 
ment of the debt, but that all the 
devisees will be required to share in 
accordance with the will, taking into 
account the previous loan. Glover v. 
Patten, 17 S.Ct. 411, 165 U.S. 394, 41 
L.Ed. 760. 


Equitable maxims see HEquit 
150-210. die kee 


8. Condell v. Glover, 56 Ill.App. 
107, 116 [rev on other grounds 45 N.E, 
173, 163 Ill. 566, 35 L.R.A. 360]. 


“The maxim that equality is equity 
and means shares equalized by de- 
ducting advancements, and the rule 
that advancements shall be brought 
into hotchpot, has . . . no appli- 
cation against the manifest intention 
of the testator to the contrary.” Con- 
dell v. Glover, supra. 


Intention of testator as controllin 
construction of wills see infra § 1118. 


9. First Nat. Bank v. Sheehan, 126 
So. 409, 412, 220 Ala. 524; In re Wat- 
son’s Will, 258 N.Y.S. 755, 144 Misc. 
213 [mod on ether grounds 262 N.Y.S. 
394, 237 App.Div. 625 (mod on other 
grounds 186 N.E. 787, 262 N.Y. 284)]. 


“A will must be administered in 
accordance with the directions of the 
testator.’’ First Nat. Bank y. Shee- 
han, supra, 

10. See infra § 1120. 


11. In re Griffiths’ Will, 179 N.W. 
768, 172 Wis. 630. 

12. In re Brannon’s Estate, 295 P. 
83, 111 Cal.App. 38. 
13. Heitzig v. 
428, 347 Ill. 619a 
14. McMullen wi Sims, 
Commn.App.) 37 S.W.(2d) 141. 

15. Wilmington Trust Co. Vv. 
Houlehan, 131 A. 529, 15 Del.Ch. 84, 


S.Ct. 411, 


Goetten, 180 N.E. 


(Tex. 
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be construed as far as possible in harmony with law 
and public policy,'® the eourt’s decision becoming, so 
far as applicable, part of every will.** 
tor is bound to know existing statutes affecting tes- 
tamentary dispositions,!® and is taken to have made 
the will with the assumption in mind that he will not 
It will not be pre- 
sumed that a testator intended to dispose of his prop- 
erty precisely as the statute would have disposed of 
In construing a will, 
the skill of the draftsman must be be considered. 
While the fact that a will was prepared by a lay- 
man must be borne in mind by the court when con- 
struing such will,?? the rules of construction apphea- 
ble are not to be given a different effect because of 


outlive the object of his gift.19 


it in the absence of a will.?° 


Construction to uphold will see in- 
fra §§ 1146-1152. 

16. In re Grilk’s Will, 
327, 210 Iowa 587. 

17. Tripp vs Krauth,, 171, N.mi 2919; 
AO ll als 

18. Hannibal Trust Co. vy. Elzea, 
286 S.W. 371, 315.Mo. 485. 

19. Ridgeley v. Ridgeley, 
131, 147 Md. 419. 

[a] Beason for rule.—A will is 
ambulatory until the testator’s death. 
Ridgeley v. Ridgeley, 128 A. 131, 147 
Md. 419. 

20. In re Hansen’s Estate, 127 N. 
W. 879, 87 Neb. 567. 

21. In re Watson’s Will, 258 N.Y. 
S. 755, 144 Mise. 213 [mod on other 
grounds 262 N.Y.S. 394, 237 App.Div. 
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787, 262 N.Y. 284) ]. : 

22. See infra § 1120. 2 

23. In ré Blanch’s Will, 214 N.Y.S. 
565, 126 Misc. 421. 

24. In re Jann’s Estate, 258 N.Y.S. 
795, 144 Mise. 64; In re Tracy’s Hs- 
tate, 258 N.Y.S. 657, 143 Misc. 800. 

25. Walters v. Walters, 37 S.W. 
(2d) 48, 238 Ky. 290; Wattenbarger v. 
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26. Intention of testator: 
Admissibility and weight of evidence 

see supra §§ 771, 794 in 68 C.J. 

As affecting rule that codicil effect 
republication of will see supra §§ 
580-582 in 68 C.J. 
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supra § 225 in 68 C.J. 

Nuncupative wills see supra § 415 in 
68 C.J. 
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- WILLS 


coy) 


The testa- 


eral. 


that intention. 


Dahlgren v. Pierce, 270 F. 507 [ap- 


| peal dism 41°S.Ct. 534, 256 U.S. 682, 


65 L.Ed. 1170, and cert den 41 S.Ct. 
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676; Achelis v. Musgrove, 101 So. 670, 
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Castleberry v. Stringer, 57 So. 849, 176 
Ala. 259; Smith v. Smith, 47 So: 220, 
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diver v. Vandiver, 22 So. 154. 115 Ala. 
328; Taylor v. Harwell, 65 Ala. 1; 
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Marre, 38 S.W.(2d) 14, 1838 Ark. 699; 
Union Trust Co. v. Madigan, 35 S.W. 
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such fact.23 Nevertheless, a will drawn by a layman 
will be construed as a layman would construe it.** 
A statute applicable to wills enters into and becomes 
a part of a will.? 


[§ 1118] 2. Intention of Testator*?°—a. In Gen- 
If a will sets forth the intention of the tes- 
tator in elear and unequivocal language there is no 
oceasion for judicial interpretation ; 
exists resort may be had to certain principles and 
rules of construction designed to aid in ascertaining 
The cardinal rule in the construction 
of wills and codicils is that the intention of the tes- 
tator must be ascertained if possible, and, if it is 
not in contravention of some established rule of law 
or public policy, must be given effect,?® although the 
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W. 823, 172 Ark. 1065; Union & Mer- 
cantile Trust Co. v. Moore, 220 S.W. 
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enstein, 169 S.W. 224, 113 Ark. 404, 
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167 S.-W. .99, 112 Ark. 527, Ann.Cas. 
1916B 573; Booe v. Vinson, 149 S.W. 
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118 S.w. 404, 90 Ark. 152, 14 Prob. 
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(2d) 846, 215 Cal. 127; In re McCray’s 
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25 Colo.App. 231 [aff 189 P. 610, 67 
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Shaw, 161 A. 341, 115 Conn. 269; Un- 
ion & New Haven Trust Co. v. Acker- 
man, 158 A. 224, 114 Conn. 152; Travis 


*By S. BOYD DARLING (§$§ 1118-1145). 


v. Wolcotville School Soe., 155 A. 904, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1118] 


113 Conn, 618; Benton vy. Dudley, 155 
AS 285, A383 Conn. 267; Cumming v. 
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App.D.C, 386; Wenck v. Riggs Nat. 
Bank, of Washington, De, C5 2d G2) 
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183; Johnson v. Washington Loan & 
Trust Co., 33 App.D.C. 242 [aff 32 S. 
Ct. 421, 224 U-S. 224, 56 L.Hd.. 741); 
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ties, 146 So. 561; Hooper v. Stokes, 
145 So. 855 [motion den 146 So: 668]; 
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v. Blocker, 137 So. 249, 108 Fla. 285; 
Arnold v. Wells, 131 So. 400, 100 Fla. 
1470; Roberts v. Mosely, 129 So. 835, 
100 Fla. 267; Van Roy v. Hoover, 117 
So. 887, 96 Fla. 194; Sorrels v. McNal- 
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Cole, 103 So. 78, 88 Fla. 347; Rewis v. 
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Beardsley, 82 So. 794, 77 Fla. 803; 
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So. 537, 59 Fla. 485, 37 L.R.A.N.S. 651, 
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Ga.—Owens v. Citizens’ & Southern 
Nat! Bank. 170 S.E. 196; Ivey v. Da- 
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Ill.—Brumsey v. Brumsey, 184 N.E. 
627, 351 Ill. 414; Dahmer v. Wensler, 
182 N.E. 799, 350 Ill. 23; Heitzig v. 
Goettén, 180 N.E. 428, 347 Ill. 619; 
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1062; Fay v. Fay, 168 N.E. 359, 336 
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222, 833 Ill. 138; Gruner v. Rice; 


164 N.E. 154, 333 Ill. 112; MeCreery 
v. Burmood, 164 N.E. 135, 332 Ill. 645; 
Liesman v. Liesman, 162 N.E. 855, 331 
Ill. 287; Pollock v. Pollock, 159 N.E. 
305, 328 Ill. 179; Thomas v. Stoakes, 
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v. Bimslager, 154 N.E. 135, 323° Ill. 
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Tl. "269: Wells v. Dalies, 149 N.E. 279, 
318 Ill. 301; Brittain v. Farrington, 
149 N.E. 486, 318 Ill. 474; Pereboom 
v.. Cloyd, 147 N.EY 382; 31% Ill: 85; 
Miller v. Wick, 142 N.E. 490, 311 ti. 
269, 30, A.L.R. 1407; Tucker v. Tucker, 
139 N.E: 609, 308 Tl. 371; Aldendifer 
v. Wylie, 138 N.BE. 143, 306 Ill. 426; 
Potter v. Potter, 137 N.B. 425, 306 Ill. 
37; Daly v. Daly, 132 N.E. 495, 299 
268; Dustin v. Brown, 130 N.E. 
, 297 Ill. 499; Marsh v. Field, 130 
N.E. 753, 297 Ill. 251; Whittington v. 
Hunt, 129 N.E. 543, 296 Ill. 133; Pea- 
cock v. McCluskey, 129 N.E. 561, 296 
Ill. 87; Himmel v. Himmel, 128 N.E. 
641, 294 Ill. 557, 13 A.L.R. 608; Ras- 
mussen vy. Unknown Wife of Hoge, 127 
N.. 356, 293 Ill. 101; Bender v. 
der, 127. N:E. 22,.292) T1l.. 358; 
Cole,. 126 N.E. 752, 292 Ill. 154; Munie 
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v. Nice, 114 N.E. 140, 275 Ill. 397; Des 
Boeuf v. Des Boeuf, 113 N.E. 900, 274 
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KE. 737, 274 Ill. 452; Martin v. Martin, 
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N.E. 407, 270 Ill. 20; Nixon v. Nixon, 
109 N.E. 294, 268 Ill. 524; Spencer v. 
Spencer, 109 N.E. 300, 268 Ill. 332; 
Morrison v. Tyler, 107 N.E. 602, 266 
Ill. 308; Dean v. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205 [rev 186 Ill. 
App. 139]; Hitchcock v. Board of 
Home Missions, 102 N.E. 741, 259 Ill. 
288, Ann.Cas.1915B, 1 [rev 175 Ill.App. 
87]; Rodisch v. Moore, 101 N.E. 206, 
257 Ill. 615; Leary v. Kerber, 99 N.E. 
662, 255 Ill. 433; Coon v. McNelly, 98 
N.E. 218, 254 Ill. 39; People v. Byrd, 
97 N.E. 293, 253 Ill. 223; Wallace v. 
Foxwell, 95 N.E. 985, 250 Ill. 616, 50 
L.R.A.N.S. 632; Kuehle v. Zimmer, 
94 N.B. 957, 249 Ill. 544; Smith v. Del- 
litt, 94 N.B. 113, 249 Ill. 113; Mills v. 
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v. Read, 91 N.E. 91, 244 Ill. 138; Wag- 
ner v. Wagner, 91 N.E. 66, 244 Ill. 101, 
18 Ann.Cas. 490; Welch v. Wheelock, 
90 N.E. 295, 242 Ill. 380; Armstrong 
v. Barber, 88 N.E. 246, 239 Ill. 389; 
Hoffner v. Custer, 86 N.E. 737, 237 111. 
Vanatta v. Carr, 82 N.E. 267, 229 
. 47; -Fifer v. Allen, 81 N.E. 1105, 
228 Ill. 507; Bennett v. Bennett, 75 
N.E. 339, 217 Tl. 434, 4 L.R.A.N.S. 470 
and note; Eastman v. State Bank of 
Chicago, 259 Ill.App. 607; Boyle v. 
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faff_80 N.B. 998, 226 Ill. 438, 9 Ann. 
Cas. 31]; Hubbard’s Estate v. Hub- 
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App. 307; Mundhenk v. Bierie, 135 N. 
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Ind.App. 435; Wallace v. Cutsinger, 
115 N.E. 789, 66 Ind.App. 185; Reeder 
v. Antrim, 110 N.E. 568, 112 N.B. 551, 
64 Ind.App. 83; Smith v. Smith, 109 
N.E. 60, 59 Ind.App. 169; Sigler v. 
Shelly, 105 N.E. 403, 56 Ind.App. 685; 
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Hadden, 220 N.W. 1, 206 Iowa 597; In 
re Carter’s Estate, 213 N.W. 392, 203 
Iowa 603; Williamson v. Youngs, 203 
N.W. 28, 200 Iowa 672; Dickerson vy. 
Morse, 302 N.W. 601, 200 Towa 115 
Todd v. Stewart, 202 N.W. 944, 199 
Iowa 821; Wohlgemuth v. Des Moines 
Nat. Bank, 192 N.W. 248, 199 Iowa 
649; Central Trust Co. v. Langan, 198 
N.W. 652, 197 Iowa 1202; Olson vy. 
Weber, 187 N.W. 465, 194 Towa 512, 27 
A.L.R. 1870; In re McAllister’s Es- 
tate, 183 N.W. 596, 191 Iowa 906; In 
re Rice’s Estate, 182 N.w. TOF sot 
Iowa 206; Hiller v. Herrick, 179 NW. 
113, 189 Iowa 668; Johnson v. Coler, 
174 N.W. 654, 187 Towa 734; Mapes v. 
Rose, 174 N.W. 235, 187 ‘Towa 289; 
Alden v. Meling, 170 IN. Win) Wb 185 
Iowa 394; Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210; Plisworth 
College v. Carleton, 160 N.W. 222, 178 
Iowa 845; In re Condon’ s Bstate, 149 
N.W. 264, 167 Iowa 215; Blberts vy. 
Elberts, 141 NUW.. 57, 159 Iowa 332; 
Van Be eT toon v. Thomas, 137 N. 
W. 952, 157 Iowa. 358; Blackett v. 
Ziegler, 133 _ N.W. 901, 153 Iowa 344, 
37 L.R.A.N.S. 295 Ann. Lee: 1918E 115; 


Mohn v. Mohn, 126, N.W. 1127, 148 
Towa 288; Chapman hen Newell, 125 N. 
W. 324, 146 Iowa 415; Gilmore v. 


Jenkins, 106 N.W. 193, 129 lowa 636, 
6 Ann. Cas. 1008, 11 Prob.Rep.Ann. 
506; Hambel v. Hambel, 75 N.W. 673, 
80 N.W. 528, 109 Iowa 459; Lepage v. 
McNamara, 5 Iowa 124 


Kan.—Jameson vy. Best, 261 P. 582, 
124 Kan. 623; Banks v. Watkins, 181 
P. 608, 105 Kan. 104; Morse v. Henlon, 
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155 P. 800, 97 Kan. 399. 


Ky.—Blessing v. Johnston, 61 S.W. 
(2d) 635, 249 Ky. 777; Woods v. Cook, 
58 S.W. (2a) 404, 248 Ky. 216; Nelson 
v. Nelson, 44 S.W. (24) 555, 241 Ky. 
564; Faulkner’s Guardian v. Faulk- 
ner, 35 S.W.(2d) 6, 237 Ky. 147; Slack 
Vv. Downing, 26 S.W. (2a) 497, 333 Ky. 
554; Perkins v. Wilson, 22 S.W. (2d) 
416, Do Peete OS > Brdman’s Adm’r v. 
Erdman’s Ex’r and Trustee, 16 S.W. 
(2d) 756, 229 Ky. 162; Rankin v. 

Rankin, 12 S.W.(2d) 319, 227 Ky. 169; 
Corn vy. Roach, 9 S.W. (2d) 1074, 225 
Ky. 725; Walker v. Irvine’s Bx’r, 9 
S.W. (2a) 1020, 225 Ky. 699; Wetherall 
v. Wetherall’s Ex’r, 289 S.W. 303, 217 
Ky. 362; De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34; Goodloe’s Ex’r 
v. Fuller, 270 S.W. 23, 207 Ky~.765; 
Lightfoot v. Lightfoot, 269 S.W. 529. 
207 Ky. 426; Clay v. Anderson, 262 
S.W. 604, 203 Ky. 384; Coleman v. 
Griffin, 261 S.W. 890, 203 Ky. 109; 
Shirley v. Graham, 256 S.W. 718, 201 
Ky. 339; Lanciseus v. Louisville Trust 
Co., 256 S.W. 424, 201 Ky. 222; Ewer- 
ing v. Ewering, 251 S.W. 645, 199 Ky. 
450; American Christian Mission Soc. 
v.. Tate, 250 S.W. 483, 198 Ky. 621; 
Gatto v. Gatto, 250 S.W. 833, 198 Ky. 
569; Goosling v. Pinson, 248 S.W. 248, 
198 Ky. 57; Gilligan v. Louisville & 
Nie Co., 4240 (SW 73957095) Key.615 
Penick v. Lewis, 238 S.W. 745, 194 
Ky. 231; Hill v. Bridges, 231 S.W. 30, 
191 Ky. 639; Lucas v. Brown, 219 S. 
W. 796, 187 Ky. 502; Youngs’ Guard- 
jan v. Shaver’s Ex’x, 217 S.W. 902, 186 
Ky. 608; Prindible v. Prindible, 216 
S.W. 588, 186 Ky. 280; Radford v. 
Fidelity & Columbia Trust Co., 215 S. 
W. 285, 185 Ky. 453; Frey v. Soper, 
213 S.W. 546, 184 Ky. 536; Spacey v. 
Glose; 212° SW 127,25 184; Ky .10523% 
Phelps v. Stoner’s Adm’r, 212 S.W. 
423, 184 Ky. 466; Hughes v. Cleveland 
Jewish Orphan Asylum, 212 S.W. 428, 
184 Ky. 461; Williams v. Williams, 
207 S.W.. 468, 182 Ky. 738; Johnson v. 
Mansfield, 195 S.W. 453, 176 Ky. 386; 
Browning v. Ashbrook’s Ex’r, 195 S. 
W. 105, 175 Ky. 755; Wickersham v. 
Wickersham, 192 S.W. 688, 174 Ky. 
604; Forester v. Werner, 191 S.W. 
884, 174 Ky. 180; Carroll v. Cave Hill 
Cemetery Cox; 189 S.W. 186, 172 Ky. 
204; Hardin’s Ex’r v. Hardin, 186 S. 
W. 893, 170 Ky. 736; Watkins v. Ben- 
nett, 186 S.W. 182, 170 Ky. 464; Lewis 
v. Reed’s BPx’r, 182 S.W. 638, 168 Ky. 
559, Ann.Cas.1917D 1155; Compton 
v. Moore, 181 S.W. 360, 167 Ky. 657; 
Whitaker v. Whitaker’s Adm’r, 179 
S.W. 584, 166 Ky. 632; Cecil v. Cecil, 
170 S.W. 973, 161 Ky.- 419; ~Todd’s 
Guardian v. Todd’s Adm’rs, 159 S.W. 
702, 155 Ky. 209; Speyer v. McNa- 
mara’s Adm’r, 139 S.W. 1092,:144 Ky. 
774 [-mod on other grounds 139 S.W. 
1183, 145 Ky. 300]; Hegan v. Nether- 
land, 133 S.W. 546, 141 Ky. 686; Brad- 
shaw v. Williams, 130 S.W. 985, 140 
Ky. 160; Citizens’ Trust Co. v. Fidel- 
ity Trust Co., 124 S.W. 824, 136 Ky. 
540; Patrick v. Patrick, 122 S.W. 159, 
185 Ky. 307; McClelland’s Ex’x v. Mc- 
Clelland, 116 S.W. 730, 132 Ky. 284; 
Commonwealth y. Stoll’s Adm’r, 116 
S.W. 687, 132 Ky. 234; Augustus v. 
Seabolt, 3 Mete. 155; Hunt v. John- 
son, 10 B.Mon. 342; Allison v, Bates, 
6 B.Mon. 78. 


La.—Succession of Breaux, 143 So. 
246, 175 La. 269; Succession of Mc- 
Burney, 115 So. 618, 165 La. 357; Suc- 
cession of Warren, 110 So. 891, 162 
La. 649; Succession of Maltry, 109 So. 
827, 161 La. 1032; Succession of Rou- 
quette, 108 So. 319, 161 La. 155. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Edwards v. Packard, 149 
A. 628, 129 Me. 74; Hiller v. Loring, 
136 A. 350, 126 Me. 78; Belding v. 
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Coward, 133 A. 689, 125 Me. 365; 
Strout v. Chesley, 132 A. 211, 125 Me. 
171; Union Safe Deposit & Trust Co. 
v. Wooster, 130 A. 433, 125 Me. 22; 
Methodist Church of Monmouth v. 
Fairbanks, 126 A. 823, 124 Me. 187; 
Perry v. Leslie, 126 A. 340, 124 Me. 
93; Huard v. Hegarty, 119 A. 669, 
122 Me. 206; Gregg v. Bailey, 113 A. 
397, 120 Me. 263; Carver v. Wright, 
109 A. 896, 119 Me. 185; Real Estate 
Title Ins. & Trust Co. of Philadelphia 
v. Dearborn, 109 A. 816, 119 Me. 168; 
Thatcher v. Thatcher, 104 A. 515, 117 
Me. 331; Tucker v. Nugent, 102 A. 
307, 117 Me. 10; Tibbetts v. Curtis, 
101 A. 1023, 116 Me. 336; Lear v. 
Manser, 96 A. 240, 114 Me. 342; Pierce 
v. Pierce, 96 A. 143, 114 Me. 3113; Con- 
nolly v. Leonard, 95 A. 269, 114 Me. 
29; Crosby v. Cornforth, 90 A. 981, 
112 Me. 109; Spinney v. Eaton, 87 A. 
378, 111 Me. 1, 46 L.R.A.N.S. 535; 
Danforth v. Reed, 82 A. 699, 109 Me. 
93; Allen v. Trustees of Nasson In- 
stitute, 77 A. 638, 107 Me. 120; Hol- 
comb vy. Palmer, 75 A. 324, 106 Me. 17; 
Bodfish v. Bodfish, 73 A. 1033, 105 Me. 
166; Union Safe Deposit, etce., Co. v. 
Dudley, 72 A. 166, 104 Me. 297; Doher- 
ty v. Grady, 72 A. 869, 105 Me. 36; 
Bradley v. Warren, 72 A. 173, 104 Me. 
423, 14 Prob.Rep.Ann. 70; McGuire v. 
Gallagher, 59 A. 445, 99 Me. 334, 10 
Prob.Rep.Ann. 338; Page v. Marston, 
47 A. 529, 94 Me. 342; Wentworth v. 
Fernald, 42 A. 550, 92 Me. 282; Tap- 
pan v. Deblois, 45 Me. 122; Deering 
v. Adams, 37 Me. 264; Morton v. Bar- 
rett, 22 Me. 257, 39 Am.D. 575. 


Md.—Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72; Newlin 
v. Mercantile Trust Co. of Baltimore, 
158 A. 51, 161 Md. 622; Convention of 
Protestant Episcopal Church of Dio- 
cese of Maryland v. Todd, 157 A. 758, 
161 Md. 541; Gassinger v. Thillman, 
153 A. 19, 160 Md. 194; Safe Deposit 
& Trust Co. of Baltimore v. Hutton, 
149 A. 689, 159 Md. 50; Sutton v. Safe 
Deposit & Trust Co. of Baltimore, 142 
A. 627, 155 Md. 483; Gilmer v. Al- 
dridge, 141 A. 877, 154 Md. 632; Po- 
cock v. Gladden, 140 A. 208, 154 Md. 
249; Hutton v. Safe Deposit & Trust 
Co. of Baltimore, 133 A. 308, 150 Md. 
539; Ridgeley v. Ridgeley, 128 A. 131, 
147 Md. 419; Lewis v. Carver, 117 A. 
108, 140 Md. 121 [cit Cyc]; Pattison 
v. Farley, 100 A. 634, 130 Md. 408; 
Martin v. Cook, 98 A. 489, 129 Md. 
195; Brian v. Tylor, 98 A. 532, 129 Md. 
145; Gray v. Peter Gray Orphans’ 
Home & Mechanical Institute of 
Washington County, 98 A. 202, 128 
Md. 592; Coudon v. Updegraff, 838 <A. 
145, 117 Md. 71; Brengle v. Tucker, 
80 A. 224, 114 Md. 597; Poultney v. 
Tiffany, 77 A. 117, 112 Md. 630; Ege 
Vv. Hering, 70" ACV 221, 108 iMids 391: 
Henderson v. Henderson, 1 A. 72, 64 
Md. 185; Estep v. Mackey, 52 Md. 592; 
Hammett,.v. Hammett, 43 Md. 307; 
Walston’s Lessee v. White, 5 Md. 297; 
Bowly’s Lessee v. Lammot, 3 Harr.& 
Aes 


Mass.—North Adams Nat. Bank v. 
Curtiss, 187 N.E. 546; Calder v. Bry- 
ant, 184 N.E. 440; Conway v. Shea, 
183 N.E. 717; Sewall v. Elder, 181 N. 
E. 720, 279 Mass. 473; Leary v. Lib- 
erty Trust Co., 171 N.E. 828, 272 Mass. 
1, 69 A.L.R. 1239; Springfield Safe 
Deposit & Trust Co. v. Ireland, 167 
N.E. 261, 268 Mass. 62, 64 A.L.R. 1071; 
Old Colony Trust Co. v. Smith, 165 N. 
BE. 657, 266 Mass. 500; Lyman v. 
Sohier, 164 N.E. 460, 266 Mass. 4; 
New England Trust Co. v. Scheffey, 
164 N.E. 464, 265 Mass. 515; Binney v. 
Attorney General, 156 N.E. 724, 259 
Mass. 539; Crowell v. Chapman, 154 
N.E. 397, 257 Mass. 492; Galloupe v. 
Blake, 142 N.E. 818, 248 Mass. 196; 
Potter v. McLane, 142 N.E. 49, 247 
Mass. 387; Old Colony Trust Co. v. 


[§ 1118 


Jackson, 137 N.E. 874, 243 Mass. 543; 
Springfield Safe Deposit & Trust Co. 
v. Rogers, 136 N.E. 612, 242 Mass. 
550; Sears v. Brown, 135 N.E.. 874, 
241 Mass. 524; Mullaney v. Monahan, 
122 N.E. 387, 232 Mass. 279; Minot v. 
Paine, 120 N.E. 167, 230 Mass. 514, 1 
A.L.R. 365; Green v. Hussey, 117 N. 
E. 798, 228 Mass. 587; Upham v. Park- 
er, 107 W.E. 994, 220 Mass. 454; 
Stearns v. Inhabitants of Brookline, 
107 N.B. 57, 219 Mass. 238; Tibbetts 
v. Tomkinson, 104 N.E. 562, 217 Mass. 
244; White v. Underwood, 102 N.E. 
426, 215 Mass. 299; Bullard v. Leach, 
100. NEY 577.213 Mass. bs [yg Gorton 
Pew Fisheries Co. -v. Tolman, 97 N.E. 
54, 210 Mass. 402, 38 L.R.A.N.S. 882; 
O’Brien v. Lewis, 94 N.E. 750, 208 
Mass. 515; Lydon y. Campbell, 91 N. 
E. 151, 204 Mass. 580, 134 Am.S.R. 
702; Sibley v. Maxwell, 89 N.E. 232, 
203 Mass. 94; Baxter v. Bickford, 88% 
N.E. 7, 201 Mass. 495; Richards v. 
Burbank, 87 N.E. 575, 201 Mass. 253; 
Boston Safe Deposit & Trust Co. v. 
Blanchard,_81 N.E. 654, 196 Mass. 35; 
McCurdy v. McCalium, 72 N.E. 75, 
186. Mass. 464; Sears v. Russell, 8 
Gray 86; Malcolm v. Malcolm, 3 Cush. 
472; Jarvis v. Buttrick, 1 Metc. 480. 


Mich.—Quarton v. Barton, 229 N.W. 
465, 249 Mich. 474, 69 A.L.R. 820; 
Darnell v. Smith, 213 N.W. 59, 238 
Mich. 33; In re Churchill’s Estate, 203 
N.W. 118, 230 Mich. 148; In re Pat- 
terson’s Estate, 198 N.W. 958, 227 
Mich. 486; Rozell v. Rozell, 186 N.W. 
489, 217 Mich. 324; In re Manshaem’s 
Estate, 173 N.W. 483, 207 Mich. 1; 
Peters v. Fowler, 168 N.W. 966, 202 
Mich. 695; In re Blodgett’s Estate, 
163 N.W. 907, 197 Mich. 455; Kirsher 
v. Todd, 162 N.W. 129, 195 Mich. 297; 
Poole v. Union Trust Co., 157 N.W. 
430, 191 Mich. 162, Ann.Cas.1918B 622; 
Hosmer v. City of Detroit, 141 N.W. 
657, 175 Mich. 267; Kemp. v. Dandi- 
son, 135 N.W. 270, 169 Mich. 578, Ann. 
Cas.1913D 1042; ‘Fecht v. Henze, 227% 
N.W. 26, 162 Mich. 523 Gilchrist Vv. 
Corliss, 118 NW. 938, 155 Mich. 126,- 
130 Am.S.R. 568; Gregory v. Tomp- 
kins, 93 N.W. 345, 132 Mich. 205; 
Thurber v. Battey, 63 N.W. 995, 105 
Mich. 718; Wales v. Templeton, 47 
N.W. 238, 83 Mich. 177; Cummings v. 
Corey, 25 N.W. 481, 58 Mich. 494; 
Tracy v. Murray, 12 N.W. 900, 49 
Mich. 35. 


Minn.—In re Anderson’s Hstate, 180 
N.W. 1019, 148 Minn. 44; In re Rong’s 
state, 123 N.W. 471, 806, 109 Minn. 
191, 26 L.R.A.N.S. 825; Brookhouse 
Vv. Pray, 100 N.W. 235, 92 Minn. 448. 


Miss.—Dealy v. Keatts, 128 So. 268, 
157 Miss. 412; Scott v. Turner, 102 
So. 467, 137 Miss. 636; Lesche vy. Cut- 
rer, 99 So. 136, 135 Miss. 469; Bullard 
v. Bullard, 97 So. 1, 1382 Miss. 544; 
Culley v. Rhodes, 87 So. 136, 124 Miss. 
640; Ex parte White, 78 So. 949, 118 
Miss. 15, L.R.A.1918E 1065; Rives Vv. 
Burrage, 70 So. 893, 110 Miss. 789; 
Chrisman v. Bryant, 66 So. 779, 108 
Miss. 311; L’Hote v. Roca, 58 So. 655, 
102 Miss. ‘121; Henry v. Henderson, 58 
So. 354, 101 Miss. 751 [sug error rev 
60 So. Rey, 103 Miss. 48]; Davenport 
Vv. Collins, 51 So. 449, 96 Miss. 716. 


Mo.—Estey v. Commerce Trust Go.,y 
S.W.(2d) 608; Cravens v. Cravens, 
Ss. Scott v. Fulkerson, 
S.w. (2d) 34; ‘Selleck v. Hawley, 56 
OW (aa) 387; Dodge v. Hall, 37 S.W. 
585; Stevenson v. Stearns, 29 
S.W.(2d) 116, 325 Mo. 646; Winget 
v. Gay, 28 S.W. (2d) 999, 325 Mo. 368; 
Bishop v. Broyles, 22 S.W. (2d) 790, 
324 Mo. 69; Coleman y. Haworth, g 
S.W. (2d) 931, 320 Mo. 852; Paris’ v. 
Erisman, 300 S.W. 487; Duval v. Du- 
val, 291 'S. Ww. 488, 316 Mo. 626; In re 
Rahn’s Estate, 291 S.W. 120, 316 Mo. 
492, 51 A.L.R. 877 [cert den ‘sub nom. 
Martin v. Ahrens, 47 S.Ct. 591, 274 
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U.S. 745, 71 L.Ed. 1325]; Hannibal 
Trust Co. v. Elzea, 286 S.W. 371, 315 
Mo. 485; Mitchell v. Board of Cura- 
tors of ‘Morrisville College, 266 S.W. 
481, 305 Mo. 466; In re McClelland’s 
Estate, 257 S.W. 808; Northcutt v. 
McAllister, 249 S.W. 398, 297 Mo. 475; 
Payne v. Reece, 247 S.W. 1006, 297 Mo. 
54; Crews v. Crews, 240 S.W. 149; 
Lane v. Garrison, 239 S.W. 813, 293 
Mo. 530; McAlister v. Pritchard, 230 
S.W. 666, 287 Mo. 494; Hartnett v. 
Langan, 222 S.W. 408, 282 Mo. 471; 
Matthews v. Van Cleve, 221 S.W. 34, 
282 Mo. 19; Wetzel v. Hecht, 220 S.W. 
888, 281 Mo. 610; Gibson v. Gibson, 
219 S.W. 561, 280 Mo. 519; Gillilan v. 
Gillilan, 212 S.W. 348, 278 Mo. 99; 
res. EV eo, Oo Sc WW, LOTS. Sua 
Vaulx v. McDonald, 190 S.W. 604; 
Mudd v. Cunningham, 181 S.W. 386; 
Lemp v. Lemp, 175 S.W. 618, 264 Mo. 


533; Freeman v. Maxwell, 170 S.W. 
1150, 262 Mo. 13; Burnet v. Burnet, 
148 S.W. 872, 244 Mo. 491; Gibson v. 


Gibson, 144 S.W. 770, 239 Mo. 490; 
Dameron v. Lanyon, 138 S.W. 1, 234 
Mo. 627; Settles v. Shafer, 129 S.W. 
897, 229 Mo. 561; .Cox v. Jones, 129 
S.W. 495, 229 Mo. 53; Briant v. Gar- 
rison, 52 S.W. 361, 150 Mo. 655; Cross 
v. Hoch, 50 S.W. 786, 149: Mo. 325; 
Jarboe v. Hey, 26 S.W. 968, 122 Mo. 
341; Reinders v. Koppelman, 7 S.W. 
288, 94 Mo. 338; ' Brockman v. St. 
Louis Union Trust Co., (App.) 44 S.W. 
(2d) 877 [transf 38 S.W.(2d) 1010]; 
Gunn v. Yancey, 33 S.W.(2d) 1029, 
225 Mo.App. 1231; Hood v. Shively, 
(App.) 31 S.W.(2da) 283; Lehmann vy. 
Griffin, 31 S.W.(2d) 271, 224 Mo.App. 
657; In re Calnamne’s Estate, (App.) 
28 S.W.(2d) 420; Larsen v. Hansen, 
(App.) 12 S.W.(2d) 505; Hendrix v. 
Marks, 256 S.W. 539, 214 Mo.App. 
469; In re Temple’s Hstate, 245 S.W. 
633, 211 Mo.App. 71; Barnes v, Mad- 
dox, (App.) 245 S.W. 208; Lomax v. 
Cramer, 216 S.W. 575, 202 Mo.App. 
365; Snyder v. Toler, 166 S.W. 1059, 
179 Mo.App. 3876; Missouri Baptist 
Sanitarium v. McCune, 87 S.W. 93, 
112 Mo.App. 332; Morris v. Hall, 76 
me 725, 102 Mo.App. 449. 


nt.—In re Hauge’s Hstate, 9 P. 
(2a) 1065, 92 Mont. 36. 


Neb.—Nebraska Nat. Bank v. Bay- 
er, 243 N.W. 115, 123 Neb. 391; Peters 
v. Northwestern Mut. Life Ins. Co., 
227 N.W. 917, 119 Neb. 161, 67 A.L.R. 
1311; In re Combs’ Estate, 220 N.W. 
269, 117 Neb. 257; Krause v. Krause, 
201 N.W. 670, 113 Neb. 22; Heyer v. 
Heyer, 195 N.W. 109, 110 Neb. 784; 
Pickens v. Pickens, 181 N.W. 154, 105 
Neb. 498; Stone v. Stine, 178 N.W. 
838, 105 Neb. 33; Herter v. Herter, 
149 N.W. 795, 97 Neb. 260; Heywood 
v. Heywood, 137 N.W. 984, 92 Neb. 
72; In re Creighton’s Estate, 136 N. 
W. 1001, 91 Neb. 654, Ann.Cas.1913D 
128; In re Creighton’s Estate, 84 N. 
W. 273, 60 Neb. 796, 83 Am.S.R. 553, 
6 Prob.Rep.Ann. 234; Chick v. Ives, 
90 N.W. 751, 2 Neb. (Unoff.) 879. 


Nev.—In re Hartung’s Estate, 155 
P. 353, 39 Nev. 200 [retaxation of 
costs den 159 P. 864]. 


N.H.—Gale v. Gale, 159 A. 122, 85 
N.H. 358; ee ee v. Whelan, 144 A. 
63, 83 N.H. 453, 75 A.L.R. 752; Blais- 
dell v. Coe, 13 39 Ds) D8, SOLU Ele. LOWS 
65 A.L.R. 626; Remick v. Merrill, 116 
A. 344, 80 N.H. 225; Petition of Tut- 
tle, 114 A. 867, 80 N.H. 155; Roberts 
vy. Corson, 107 A. 625, 79 N.Hi. 215, 5 
A.L.R. 1172; Fernald v. First Church 
of Christ, Scientist, in Boston, 88. A. 
WOOTEN Et. 108.7 Smart v. Town of 
Durham, 86 A. 321, 77_N.H. 56; -Glo- 
ver v. Baker, 83 A. 916, 76 N.H. 393; 
Jewell v. Appolonio, 74 A. 250, 75 N.H. 
BAe 


N.J.—White v. Graves, (Ch.) 104 A. } 
Sadler v. Bergstrom, 168 A. 50,. 


205; 
113 N.J.Eq. 567;° National Newark & 
fssex Banking Co. vy. Arthur Sunshine 
Home & Kindergarten for Blind Ba- 
bies, 166 A. 635, 113 N.J.Eq. 313; Cam- 
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den Safe Deposit & Trust Co. v. Mac- 
Mullan, 165 A. 105, 112 N.J.Eq. 574; 
Crocker v. Crocker, GAAS ON 11, IN: 
J.Eq. 203; Pierson vy. Jones, 162 A. 
580, 111 N.J.Ea. 357 faff 155 A. 541, 
108 N.J.Eq. 453]; Glock v. Glock, 160 
ANE 3B 0T ee IO N.J.Eqa. 477; Pierson v. 
Jones, 155 A. 541, 108 N.J.Eq. 453 [aff 
162 A. 580, 111 N.J.Ea. 357]; McDon- 
ald v. Clermont, WS3) VARs 601, elo aNi od. 
Eq. 585; Seull v. Rosecrans, 144 A. 
714, 104 NJ Ea 143; Genung v. Best, 
135 A. 514,100 N _J.Eq. 250; In re Van- 
atta’s Estate, 131 A.~5155° 99° N. Jaq. 
339; Young Men’s Christian Ass’n of 
Matawan v. ete Gea De Ag 2 Onno 
N.J.Eq. 95 [aff 130 A. 921, 98 N.J.Ha. 
704]; McCracken vy. Gulick, 112 A. 
317, 92 N.J.Eq. 214; Johnson v. Bow- 
en, 95 A. 370, 85 N.J.Eq. 76; Brokaw 
v. Emens, 93 A. 200, 84 N.J.Eq. 389; 
In re Fisher’s Hstate, 148 A. 193, 7 N. 
J.Misc. 1075. 


N.Y.—In re Martin’s Will, 174 N.E. 
643, 255 N.Y. 248; Inre Rooker’s Will, 
162 N.B. 283, 248 NY, 361; In re Butt- 
ner’s Will, 152 N.E. 447, 243 N.Y. 1; 
In re Neil’s Estate, 144 N.E. 481, 238 
N.Y. 138, 34 A.L.R. 1245; Furniss v. 
Cruikshank, 130 N.E. 625, 230 N.Y. 
495 [mod on other grounds 132 N.E. 
884, 231 N.Y. 550]; In re Silsby, 128 N. 
BE. 212, 229 N.Y. 936; In re Pulis, 115 
N.E. 516, 220 N.Y. 196; Fulton Trust 
Co. of New York v. Phillips, 113 N.E. 
558, 218 N.Y. 573, L.R.A.1918E 1070; 
Cammann.v. Bailey, 103 N.E. 824, 210 
N.Y. 19 [reh den 104 N.E. 1128, 210 N. 
Y. 555]; Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Chastain v. Dickinson, 
94 N.E. 646, 201 N.Y. 538 mem; Close 
v. Farmers’ Loan & Trust Co., 87 N. 
E. 1005, 195 N.Y. 92; Tonnele v. Wet- 


more, 85 N.E. 1116, 192 N.Y. 583 
[rev on other grounds 88 N.E. 
1068, 195 N.Y. 436]; Central Trust 


Co. v. Egleston, 77 N.E. 989, 185 N.Y. 
23, 11 Prob.Rep.Ann. 564; Mead v. 
Coolidge, 72 N.E. 314, 179 N.Y. 386; 
Hersog v. Title Guarantee, ete., Co., 
690 INE 2837007 |INSY. (865 067" TARSA: 
148; Trunkey v. Van Sant, 68 N.E. 
946, 176 N.Y. 535; Williams v. Jones, 
60 N.E. 240, 166 N.Y. 522; Morton v. 
Woodbury, 47 N.E. 283, 153 N.Y. 243; 
Allen v. Allen, 43 N.E. 626, 149 N.Y. 
280; Chwatal v. Schreiner, 43 N.E. 
166, 148 N.Y. 683; Leggett v. Firth, 
29 N.E. 950, 132 N.Y. 7; Matter of 
Tienken,) 30 N.E:. 109,. 131 N.Y~s, 391; 
Schermerhorn vy. Cotting, 29 N.E. 980, 
Pad NwY483 Crezier tv.  Bray,),.24 N.E. 
712, 120 N.Y. 366; Roe v. Vingut, 22 
INGE. (2933, 2b NEY. 20455 IRitchis sve 
Hawxhurst, 21 N:E. 1009, 114 N.Y. 
512; Goebel v. were 21 N.E. 388, 113 
N.Y. 405, 10 Am.S.R. 464; Weeks v. 
Cornwell, 10 N.E. 431, 104 N.Y. 325) 
Byrnes v. Stilwell, 9 N.E. 241, 103 N. 
Y. 453, 57 Am.R. 760; Matter of Ger- 
ry, 9° N.E. 235, 103 N.Y. 445, 18 Abb. 
N.Cas. 178; Matter of Benson, 96 N. 
Y. 499, 48 Am.R. 646 [mod 31 Hun 104 
(aff 1 Dem.Surr. 486)]; Wager v. Wa- 
ger, 96 N.Y. 164 [rev 16 N.Y.Wkly. 
Dig. 460]; Matter of O’Neil, 91 N.Y. 
516. [aff 27 Hun 130]; Campbell v. 
Beaumont, 91 N.Y. 464 [rev 27 Hun 
Bole Kelso v. Lorillard, 85 N.Y. 177 
[aff 8 Daly 300]; McLean v. Freeman, 
70 N.Y. 81 [aff 9 Hun 246]; Living- 
ston v. Murray, 68 N.Y. 485 [mod 4 
Hun 619, 67 Barb. 214]; Murdock y. 
Ward, 67 N.Y. 387 [rev 8 Hun 9]; 
Whitson v. Whitson, 53 N.Y. 479; 
Brown v. Brown, 41 N.Y. 507; Van 
Alstyne v. Van Alstyne, 28 N.Y. 375; 
Gibson v. Walker, 20 N.Y. 476; Chrys- 
tie v. Phyfe, 19 N.Y. 344 [rev 22 Barb. 
195]; Auburn Theological Seminary 
v.. Kellogg, 16 N.Y. 83; Brower. v. 
Bowers, 1 Abb.Dec. 214; In re Me- 
Cready’s Will, 259 N.Y.S. 512, 236 App. 
Div. 390; In re Johnson’s Will, 253 N. 
Y.S. 241, 233 App.Div. 587; In re New- 
kirk’s Will, 251 N.Y.S. 337, 233 App. 
Div. 168; In re Inslee’s Will, 251 N. 
Y.S. 251, 283 App.Div. 144; In re Jay- 
cox’ Will, 251 N.Y.S. 572, 233 App. 
Div. 67 [aff 180 N.E. 344, 258 N.Y. 
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587]; In re Weissmann’s Will, 247 
N.Y.S. 901, 232 App.Div. 698 [aff 243 
NOY SS 124, sae MISCO N sie lene 
Zandt’s Will, 247 N.Y.S. 441, 231 App. 
Div. 381; Oliver v. Wells, 243 N.Y.S. 
328, 229 App.Div. 356 [aff 236 N.Y.S. 
595, 134 Misc. 893, aff 173 N.E. 676, 
234 N.Y. 451]; In re Hughes’ Will, 
232 N.Y.S. 84, 225 App.Div. 29 [aff sub 
nom. In re Kelley, 168 N.B. 415, 251 
529]; In re Kenny’s Will, 230 
. 74, 224 App.Div. 152 [mod 220 
Q 188, 123 Misc. 553, aff nue N.E. 


56]; In re Baechler’s Estate, 213 
NYS 759, 215 App.Div. 797; -Rez- 
zemini v. Brooks, 197 N.Y.S. 872, 204 
App.Div. 157 [rev 194 N.Y.S. 748, 118 
Mise. 791, and mod 140 N.E. 237, 236 
INE VE 184]; In re Stranahan’s Hstate, 
197 N.Y.S. 4138, 204 App.Div. 16 [aff 
sub nom. In re Kings County Trust 
Cosy; G43 NEE T80y gabe Ne wee oO 
Wechsler v. Drey, 197 N.Y.S. 453, 203 
App.Div. 692; Furniss v. Cruikshank, 
181 N.Y.S. 522, 191 App.Div. 450 [mod © 
130 N.E. 625, 230 N.Y. 495 (mod 132 
N.B. 884, 231 N.Y. 550)]; Erwin v. 
Waterbury, 174 N.Y.S. 677, 186 App. 
Div. 569; Snyder v. Snyder, 169 N.Y. 
S. 396, 182 App.Div. 65; In re Brann, 
157 N.Y.S.. 756, 171 App.Div. 800 [rev 
114 N.E. 404, 219 N.Y. 263]; United 
States Trust Co. of New York v. Ter- 
ry, 153 N.Y.S. 207, 167 App.Div. 152; 
Smith v. Smith, 139 N.Y.S. 124, 154 
App.Div. 313; Rasquin v. Hamersley, 
137 N.Y.S. 578, 152° App.Div.) 522. [aff 
102 N.E. 1112, 208 N.Y. 630]; Pearson 
v. Reed, 137 N.Y.S. 306, 152 App.Div. 
468 [rearge den 138 N.Y.S. 1133, 153 
App.Div. 915, and motion to dism ap- 
peal den 101 N.E. 11138, 207 N.Y. 678, 
and aff 109 N.E. 1086, 215 N.Y. 663]; 
Washburn v. Acome, 136 N.Y.S. 1150, 
151 App.Div. 948 [aff 131 N.Y.S. 963, 
74 Misc. 301]; Bidt v. Eidt, 127 N.Y.S. 
680, 142 App.Div. 733 [questions certi- 
fled 129 N.Y.S. 1121, 144 App.Div. 
935, and rev 96 N.E. 729, 203 N.Y. 325, 
reh den 98 N.E. 1136, 204 N.Y. 639]: 
Salter v. Drowne, 126 N.Y.S. 686, 141 
App.Div. 352. [aff 123 N.Y.S. 521, 68 
Misc. 240, and aff 98 N.E. 401, 205 N.Y. 
204]; Wright v. Wright, 125 N.Y.S. 
875, 140 App.Div.. 634 “Taft 118 N.Y.S. 
994]; Robinson v. Martin, 123 N.Y.S. 
146, 138 App.Div. 310 [aff 93 N.E. 
488, 200 N.Y. 159]; Shuler v. Shuler, 
121° NUYS. 869% "137 App.Div. 515; 
Boardman v. Hitehcock, 120 N.Y.S. 
1039, 136 App.Div. 253 [aff 96 N.E. 
1110, 202 N.Y. 622]; Kahn v. Tierney, 
120 N.Y.S. 663, 135 App.Div. 897 [aff 
94 N.B. 1095, 201 N.Y. 516]; Simpson 
v. Trust Co. of America, 113 N.Y.S. 
370, 129 App.Div. 200 [aff 91 N.E. 1120, 
197 N.Y. 586]; Tonnele v. Wetmore, 
109 N.Y.S. 349, 124 App.Div. 686 [mo- 
tion to dism appeal den 85 N.E. 1116, 
192 N.Y. 583, and rey 88 N.E. 1068, 
195 N.Y. 436]; Henriques v. March, 
197 N.Y.S. 248, 119 App.Div. 674 [aff 
204 N.Y.S. 915, 209 App.Div. 814]; 
Weeks v. Frost, 44 Hun 623, 7 N.Y.St. 
487; In re Loomis’ Estate, 267 N.Y.S. 
506, 149 Misc. 417; In re Burling’s 


| Eistate, 266 N.Y.S. 482, 148 Misc. 835; 


In re McDuffie’s Estate, 266 N.Y.S. 
547, 148 Misc. 821; In re Johnson’s 
state, 265 N.Y.S. 395, 148 Misc. 218; 
In re Hutchins’ Estate, 263 N.Y.S. 896, 
147 Misc. 462; In re Holmes’ Will, 264 
N-Y.S: 77, 147 Misc. 394; In re McAl- 
jister’s Estate, 263 N.Y.S. 782, 147 
Misc. 360; In re Walsh’s Will, 264 
NEY. Soa El4ieMiscs 281" In re 
Hoeschele’s Hstate, 264 N.Y.S. 447, 
147 Misc. 105; In re Blake’s Will, 263 
N.Y.S. 310, 146 Mise. 780; In re 
Baker’s Estate, 263 N.Y.S. 322, 146 
Mise. 296; In re Mawhinney’s Will, 
261 N.Y.S. 334, 146 Misc. 30 [aff 264 
N.Y.S. 984]; In re Yates’ Hstate, 259 
N.Y.S..131, 144 Misc. 409; In re Hall’ s 
Estate, 258 N.Y.S. 460, 144 Misc. 264; 
In re Bolton’s W ill, 257 N.Y. S. 254, 143 
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Misc. 769; In re Murray’s Estate, 256 | 748, 118 Misc. 791; In re Leonard’s|173; James’ Ex’rs v. Masters, 7 N.C. 
N.Y.S. 815, 143 Misc. 499; In re Cush- | Will, 193 N.Y.S. 916, 118 Misc. 598;|110; Stith’s Heirs v. Barnes, 4 N.C. 
man’s Estate, 257 N.Y.S. 582, 143 Misc. |In re Juilliard’s Estate, 191 N.Y.S./96, 1 Car. Law Repos. 484, 6 Am.D. 
432; In rs Jacksen’s Estate, eee ING ih 0/4 ee lle7, Pig 642; In re echoes 547. 

S373, 242) Misce..3525""in re ugent’s | Estate, 185 N.Y.S. 909, 115 Misc. 7 gee 

Will, 255 N.Y.S. 236, 142 Misc. 594; |In re Sidenbers’ 3 Will 187 Ncv.S. Akal lay yeeos Se er eA Oe 
In re Delafield’s Estate, 255 N.Y.S.|115 Misc. 38; In re Einstein's: Estate, | w. 722, 07 N.D, 417, L.R.A. 1917A 611. 
85, 142 Misc. 536; In re Williams’ Hs- | 184 NYS. 69,4113 Miscs 105. In re ee tet p icAetsehd 

tate, 254 N.Y.S. 297, 141 Misc. 824; |Allen’s Will, 181 N.Y.S. 398, id oMase he ae gee cattagceN v. Gibson, 157 N. 
In re Bell’s Will, 253 N.Y.S. 118, 141]93 [aff 194 N.Y.S. 913]; In re Gaff- |. 877, 116 Ohio St. 684, 54 ALL.R, 92, 
Mise, 720; In re Halbert’s Will, 252 |ney’s Will, 179 N.Y.S. 760, 109 Misc. | Heath v. City of Cleveland, 151 N-E, 
N.Y.S. 355, 141 Misc. 181; In re Gab-|397; In re Mnright’s Will, 179 N.Y.S. |649, 114 Ohio St. 535; Knepper Vv. 
ler’s Will, 251 N.Y.8. 311, 140 Misc. |757; 109 Misc. 937; In re Davis’ Bs. | Knepper, 134 N.E. 476, 103 Ohio St. 
581 [mod 257 N.Y.S. 311, 235 App.Div. | tate, 178 N.Y.S. 550, 109 Misc, 194; | 529; Union Sav, Bank & Trust Co. v. 
807, aff 185 N.W0, 719, 261 N.¥. 517];|In re Munroe, 177 N.¥-S, 783, 107 |Alter, 132 N.E. 824, 103 ee 
In re Mahistedt’s Will, 250 N.Y.S. 628, | Misc. 408 [aff 178 N.Y.S. 905, 190 App. | Barr v. Denney, 87 NE. 267, 79 Ohio 
140 Misc. 245 [mod on other grounds | Div. 884]; Gates v. Fisher, 175 N.Y.S. SE 358; Nelson v. Minton, 187 N.B. 
254 N.Y.S. LOL1, 234 App.Div. 891]: | 423, 107 Misc. 53 [aff 182’N.¥.S. 925,|576, 46 Ohio App. 39; Gale v. Keyes, 
In re Kipp’s Estate, 251 N.Y.S. 721, |191 App.Div. 938]; In re Lowerre, 172 186 N.E. 795, 45 Ohio App. 61; Wags- 
140 Misc. 195; In re Wilson’s Estate, |N.Y.S. 171, 104 Misc. 570; Metropoli- | er _V. Schrembs, 184 N.l. 292, 44 Ohio 
248 N.Y.S. 683, 139 Mise. 443; In re|tan Trust Co. of City of New York v.|APP- 44; Rugg v. Smith, 177 N.E. 
Graves’ Will, 247 N.¥.S. 632, 139 Misc. | Allen, 171 N.Y.S. 97, 103 Misc. 301 | 784, 40 Ohio App. 101; | Schmid v. 
13; In re Winslow’s Estate, 247 N.Y. | [aff 174 N.Y.S. 541, 186 App.Div. 368]; Schmid, 172 N.E. 629, 35 Ohio App. 
S. 506, 138 Misc. 672; Im re Farrier’s|In re Ashback’s Estate, 169 N.Y.S. |226; Foye v. Foye, 172 N.B. 386, 35. 
Bstate, 247 N.Y.S. 390, 138 Misc. 496; |1058, 103 Misc. 147; In re Hemstreet’s | Ohio App. 283; Cleveland Trust Co. v. 
In re’ Dyckman’s Will, 245 N.Y.S.| Will, 167 N.Y.S. 1016, 101 Misc. 340; | Hickox, 167 N.B. 592, 32 Ohio Apo. 
631, 138 Misc. 253; In re Billings’ Es- |In ré McQueen’s Will, 163 N.Y.S. 287, |69; Linney v. Cleveland Trust Co., 165. 
tate, 244 N.Y.S. 686, 137 Misc. 758 [ap- |99 Misc. 185; In re Fidelity Trust Co., | N-E. 101, 30 Ohio App. 345; Alexander 
plication to reopen gr 249 N.Y.S. 732, |160 N.Y.S. 198, 94 Misc. 533; In re|¥.,Willis, 165 N.B. 49, 30 Ohio Ann. 
139 Misc. 496]; In re Doorley’s Will, |Union Trust Co., 151 N.Y.S. 246, 39 |289; Cleveland v. Thornton, 160 N.t. 
244 N.Y.S. 262, 137 Misc. 663; In re| Misc. 69, 13 Mills Surr. 518 [mod 156 | 488, 26 Ohio App. 377; O'Malley v. 
Sharp’s Hstate, 244 N.Y.S. 566, 137|N.Y.S. 32, 170 App.Div. 176, 15 Mills | O'Malley, 151 N.B. 795, 20 OhioApp.. 
Misc. 644; In re Barr’s Estate, 244 N.|Surr. 514, motion to dism appeal den | 279; Hudson v. Kellerman, 32 Ohio 
¥.S. 366, 137 Misc. 386 [mod 252 N.|113 N.B. 1067, 218 N.Y. 693, mod 114|C-A- 510; Stark v. Marsh, 29 Ohio 
¥.S. 122, 233 App.Div. 290, aff 180)N.B. 1048, 219 N.Y. 537, aff 116 N.B.|CA 417; Parthe v. Parthe, 26 Ohio 
N.E. 346, 258 N.Y. 592]; In re Weiss- |1080]; In re Bamfield, 152 N.Y.S. 212, | Cir-Ct.N.S. 577; Sadler v. Sadler, 23 
mann’s Will, 243 N.Y.S. 127, 137 Mise.|88 Misc. 463; In re Faust’s Hstate,|Ohio. Cir.Ct.N.S. 353;  Zackman v. 
113 [aff 247 N.Y.S. 901, 232 App.Div.]145 N.Y.S. 842, 83 Misc. 250, 11 Mills |Dick, 34 Ohio Cir.Ct. 450; Miller v. 
698]; In re Low’s Will, 241 N.Y.S.|Surr. 326; Clark v. Grosh, 142 N.Y.S, | Miller, 24 Ohio Cir.Ct, 43; McDaniels. 
506, 136 Misc. 532 [rev on other point |966, 81 Mise. 407; Hart v. Shurtleff,|V- Hayes, 32 Ohio Cir.Ct. 690; An- 


250 N.Y.S. 192, 232 App.Div. 414, aff|137 N.Y.S. 249, 76 Misc. 615; Wash-|erson v, United Realty Co., 29 Ohio 


178 N.E. 817, 257 N.Y. 613]; In re|burn vy. Acome, 131 N.Y.S. 963, 74|Cir.Ct. 267; Swerer v. Ohio Wesleyan 
Leemmen’s Ex’r,_240 N.Y.S. 98, 136|Misc. 301 [aff 136 N.Y.S. 1150, 151 | University, 27 Ohio Cir.Ct. 144; Rob- 
Misc. 330; In re Hoornbeek’s Ex’r, 238 | App.Div. 948]; Shea v. Campbell, 128 | bins v. Smith, 27 Ohio Cir.Ct. 91; Mur- 
N.Y.S. 765, 125 Misc. 247; In re Tur-|N.Y.S. 508, 71 Mise. 222; In re Bensel, |Phy Vv. Riker, 25 Ohio N.P.N.S. 393; 
ner’s Will, 237 N.Y.S. 412, 135 Misc. |127 N.Y.S. 870, 70 Misc. 279; In re|Morrow v. Dulam, 22 Ohio N.P.N.S. 
223; In re Shapiro’s Estate, 236 N.Y. |Gilman’s Estate, 121 N.Y.S. 909, 65 |565; Alter v. Alter, 22 Ohio N.P.N.S. 
S. 280, 134 Misc. 3€3 [aff 243 N.Y.S. | Misc. 409; In re Barton’s Estate, 118 517; Brown v. Brown, 22 Ohio NP. 
813, 229 App.Div. 867]; In re Far-|N.Y.S. 1087, 64 Misc. 242; Doscher v, |N-S. 410; Brown v. Hunsicker, 22 Ohio. 
kouh’s Will, 235 N.Y.S. 165, 134 Misc. | Wyckoff, 118 N.Y.S. 655, 63 Misc. 414 |N-P.N.S. 168; Williams v. Haller, 13 
285; In re Gurlitz’ Will, 285 N.Y.S. | [aff 116 N.Y.S. 389, 132 App.Div. 139]; |Ohio N-P.N.S. 329; Shannon v. Shan- 
705, 134 Misc. 160; In re Smathers’|In re Scott’s Will, 204 .N.Y.S. 478; |non, 13 Ohio N.P.N.S. 193; Miller v.. 
Will, 334 N.Y.S. 99, 133 Misc. 812;|In re Merritt’s Hstate, 180 N.Y.S. 877; | Miller, 13 Ohio N.P.N.S. 1; Dymond 
In re Manning’s Will, 234 N.Y.S. 109, |In re Hillis, 178 N.Y.S. 348; Lewis v. | ¥: Dymond, ,12 Ohio N-P.N-S. 506; 
133 Misc. 695 [aff 235 N.Y.S. 835, 227|Palmer, 167 N.Y.S. 1053: Columbia | Poor v. Hart, iil Ohio N.P.N.S. 49; 
App.Div. 644, aff 170 N.E. 135, 252 N.|Trust Co. v. Wainwright, 166 N.Y.S. | Clifford v. Foster, 10 Ohio N.P.N.S. 
Y. 540]; In re Olmstead’s Will. 226|523; Matter of Karr, 2 How.Pr.N.S. |446; Reif v. Ulmer, 9 Ohio N.P.N.S. 
N.Y.S. 637, 131 Misc. 238; In re Rob-|405; Hone v. Van Schaick, 3 Barb. |234; McDaniel v. Hayes, 6 Ohio N.P. 
inson’s Estate, 227 N.Y.S. 296, 131|Ch. 488 [rev on the facts in 3 N.Y. |N-S-.435; McCartney v. Moon, 6 Ohio 
Misc. 21; In re Spitz’s Will, 220 N.Y. |538]. N.P.N.S. 158; Buehler v. Buehler. 2 
S: 816, 129 Misc..78; U. Si\Sec. Trust Ohio N.P.N.S. 480; Swerer v. Ohio 
oe , ‘ , we ee N.C.—Paul v. Willoughby, 169 S.E. | Wesleyan University, 2 Ohio N.P.N.S. 
Co. v. Petrillo, 220 N.Y.S. 635, 129 | 996 904 NG. 595; Henderson v. West. | 333 : 

Misc. 15; Valentine v. Aycrigs, 219 | ern’ Carolina Power Co., 157 S.E. 425, ; ‘ F = - 
N.Y.S. 577, 128 Misc. 6835; In re Wron-|900 N.C. 443, 80 ALAR’ 497: Bell v Or.—Fields v. Fields, 3 P.(2d) 771, 
kow’s Hstate, 216 N.Y.S. 422, 127 Misc. | Gillam, 157 S.B. 60, 200 N.C. 411. | 4,2;0Q, 975, 139 Or. 41; Stubbs v. 
679; In re Davis’ Estate, 214 N.¥.S.|Groce v. Groce, 156 S.E, 99, 200 N.C. | a Goseet oan nel P toe poe 
142, 126 Misc, 233; In re Vert’s Will, |27; Tate v. Amos, 147 SEL 809, 197 |$i9'or Seen Roche we ee, Bio. geo 
214 N.Y.S. 145, 126 Mise. 220; In re|N.C. 159; Williams v. Best, 142’ S.B. Gy RCE PE ne: Geese 12 P. 469, 
Buttner’s’ Will, 210 N.Y... (729, 0125 | 2, 195 NG! 324; McOullen v. Daugh=|% p94 400 Or e830, Boome ee 
Miser 224) [mod' 218 N.Y.S. 268, 216 | tty, 129 SH, 611, 190'N.C. 215;. White- | teohe Gag. prian 85 Oe ahte Beaker 
App.Div. 62]; In re Stebbins’ Hstate, |hurst v. Gottwalt, 127 S.B. 582, 189 Me Rison LP De ALaS 177 ery 
210 N.Y.S. 424, 125 Mise. 150; In re|N.C. 577; Lunsford v. Yarbrough, 127] 99 Gr. 574:' Tyler y. Bier, 172 P. 110. 
Weil’s Hstate, 209 N.Y.S. 779, 124|S.H. 426, 189 N.C. 476; Raines v. Os- 88 Or. 430: Reelts’ Cone White. 
Mise. 692 [aff 213 N.V.S:'933, 216 App, |borne, 114 SM. (849, 184 N.C. 599; 1497p gna. 76 Or. B40. acer cee 
Div. 701]; In re Bailey’s Estate, 209 | Witty v. Witty, 114 'S.B. 482, 184 N:|137 p.187' 68 OF. 153° Love v. Walker, 
NV Sh 1377 -si24 Mise. /466;/ In ré | C, 375; Pilley, Vv, Sullivan, 109 SE) | aye. 906. 66 Or ant dette eince 
Ward’s Will, 208 N.Y.S. 413, 124 Misc. |359, 182 N.C, 493; Patterson v. Mc-|4 Or. 996” r, 95; Jette v. Picard, 
292 [aff 210°N.Y¥.S. 933]; In re Ber-|Cormick, 107 S.E. 12, 181 N.C. 311; x ; 
ry’s Will, 207 N.Y.S. 651, 124 Mise. |Carroll v. Herring, 104 S.B. 892, 186 : ape 
145; In re Schuster’s Will, 205 N.Y.|N.C. 369; Etheridge v. Hagles-House | Boyer v._Campbell, 167 A. 284, 312 
S. 268, 123 Misc. 314 [mod 208 N.Y.S. | Realty Co., 102 S.E. 609, 179 N.C. 407; Pa. 460; In re Mereto’s Estate, 166 A. 
935, 212 App.Div. 885]; In re Burger’s | Smith v. Moore, 100 S.E, 702, 178 N.C, | 893, 311 Pa. 374; In re Swentzell’s: 
Estate, 205 N.Y.S. 220, 123 Misc. 308;|370; McDonald vy. Howe, 100 S.B. 42,7, Estate, 144 A. 129, 294 Pa. 261; In re 
Empson' vy, Empson, 204 N.Y.S. 118,]178 N.C. 257; Crisp v. Biggs, 96 S.m | Torchiana’s Estate, 141 A. 294, 292 Pa. 


123 Mise. 1; In re Wilber’s Will, 2023 |662, 176 N.C. 1; Hunt v. Jones, 92.S.|470; In re Moorehead’s Estate, 137 


N.Y.S. 760, 122 Misc. 472; Haas v. |B. 601, 173 N.C. 550; Satterthwaite v.|A. 802, 289 Pa. 542, 52 A.L.R. 1251; 
Speenburgh, 203 N.Y.S. 202, 122 Misc. | Wilkinson, 91 S.E. 599, 178 N.C. 38:| Martin v. Grinage, 137 A. 676, 389 Pa. 
458 [aff 207 N.Y.S. 847]; In re Lutz’s | Alexander v. Johnson, 88 §.E. 785, 171 | 473; Stanton v. Guest, 132 A. 529, 285. 
Hstate, 202 N.Y.S, 845, 122 Misc. 336; |N.C. 468; Dunn v. Hines, 80 S.B. 410, | Pa. 460; In re Yates’ Estate, 126 A. 
In re Bogg’s Will, 203 N.Y.S. 180, 122 | 164 N.C. 113: Ripley v. Armstrong, 74|254, 281 Pa. 178; In re Kirkpatrick's 
Misc. 73; In re Shulsky’s Estate, 198|S.E. 961, 159 N.C. 158; Smith v. El-|Wstate, 124 A. 474, 280 Pa. 306; In re 
N.Y.S. 88, 120 Misc. 232; In re Doug- }lington- Guy. Timber Co., 71 S.E. 445, | Shaffer’s Estate, 104 A. 853, 262 Pa. 
lass’ Estate, 198 N.Y.S. 792, 120 Mise. |155 N.C. 389; Lynch v. Melton, 64115; In re Puterbaugh’s Estate, 104 
193; In re Gorge’s Hx’rs, 197 N.Y.S.|S.Ei 497, is 50 N.C. 595, 27 L.R.A.N.S. | A. 601, 261 Pa. 235,-5 A.L.R. 1277; In 
716, 120 Misc. 171; In re Clark’s Will, |634; In re Knowles’ Bstate, 62 S.W. |re Towne’s Hstate, 103 A. 875, 260 Pa. 
196 N.Y.S. 395, 119 Misc. 336; In re }549, 148 N.C. 461; Gillis v. Harris, | 443; In re Disston’s Bstate, LOL AR 
Hicks’ Wills, 194 N.Y.S. 846, 119 Mise. |59 N.C. 267; Adams v. Adams, 55 N. 804,257 Pa.” 537, LR A 1o1s Bele 
6; Rezzemini v. Brooks, 193 N.Y.S.1C. 215; McCorkle v. Sherrill, 41 N.C. | In re Simpson’s Estate, Si A. 676, 245 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Pa. 244; Arnold v. Muhlenberg Col- 
lege, 76 A. 30, 227 Pa. 321; Mulliken 
v. Earnshaw, 58 A. 286, 209 Pa. 226; 
Smith’s Appeal, 23 Pa. 9; Martindale 
v. Warner, 15 Pa. 471; Sprankle v. 
Com., 2 Walk. 420; Bender’s Appeal, 
3 Grant 210; Lynn’s Lessee v. Downes, 
1 Yeates 518; In re Windt’s Estate, 
167 A. 467, 110 Pa.Super. 124; In re 
Canfield’s Estate, 167 A. 500, 109 Pa. 
Super. 329; Zanich v. Okum, 167 A. 
463, 109 Pa.Super. 200; Groner v. 
Groner, 161 A. 493, 105 Pa.Super. 302; 
In re Clark’s Estate, 99 Pa.Super. 490; 
In re Patton’s Estate, 79 Pa.Super. 
314; Dalrymple’s Estate, 13 Pa.Super. 
289; Shaffer v. Hummel, 15 Pa.Dist. 
& Co. 502; Weaver’s Estate, 12 Pa. 
Dist.&Co. 117; Lening’s Estate, 12 Pa. 
Dist.&Co. 51; Garside’s Estate, 12 Pa. 
Dist.&Co. 49; The Curran Foundation 
Charter, 11 Pa.Dist.&Co. 545; Valen- 
tine’s Estate, 11 Pa.Dist.&Co. 434; 
Semple’s Estate, 6 Pa.Dist.&Co. 200; 
Leech’s Estate, 4 Pa.Dist.&Co. 1; Pet- 
tit’s Estate, 2 Pa.Dist.&Co. 481; Key- 


ser’s Estate, 1 Pa-Dist.&Co. 403; 
Leech’s Estate, 1 Pa.Dist.&Co. 352; 
Roop’s Estate, 1 Pa.Dist.&Co. 107; 


Croft v. Chelton Trust Co., 30 Pa.Dist. 
377; Hamaker v. Charles, 30 Pa.Dist. 


229; Johnston’s Wstate, 29 Pa.Dist. 
1038; Kochel’s Estate, 29 Pa.Dist. 
916; Dailey’s Estate, 29 Pa.Dist. 875; 


Greaves’ Estate, 29 Pa.Dist. 577; Ken- 
worthy’s Estate, 29 Pa.Dist. 434; In 
re Towne, 26 Pa.Dist. 686; Bullitt’s 
Est., 24 Pa.Dist. 224; Bower’s Est., 13 
Pa.Dist. 48, 29 Pa.Co. 455; Sturgis’s 
Bs, lb Pa: Dist! 40027 Pa.Co: 269; 
Good’s Est., 10 Pa.Dist. 598; DPear- 
son’s Hst., 10 Pa.Dist. 189; Hunter’s 
Wst., 10 Pa.Dist. 120; Kelley’s Est., 8 


Pa.Dist. 51; Kelly’s Hst., ‘7 Pa.Dist. 
750; Nebinger’s Estate, 6 Pa.Dist. 
340;. Whitaker’s Bst., 6 Pa.Dist. 140, 


19 Pa.Co. 324; McCauley’s Hst., 5 Pa. 
Dist. 722; Beecher’s Est., 4 Pa.Dist. 
677; McAleer’s Est., 4 Pa.Dist. 360; 
White’s Est., 41 Pa.Co. 663; Gilbert’s 
Hst., 37 Pa.Co. 469; Orris’ Hst., 36 Pa. 
Co. 562; Thompson’s Est., 36 Pa.Co. 
289; Mooney’s Hst., 34 Pa.Co. 612; 
Ritchey’s Est., 34 Pa.Co. 588; Bowen’s 
WSt;,, 31° “Pa. Co. 385; Slifer’s_HWst., 2:9 
Pa,.Co. 496; Phillip’s Hst:, 29 Pa:Co. 
385; McGarry’s Est., 28 Pa.Co. 639; 
Brown’s Est., 28 Pa.Co. 289; Chad- 
wick v. Stroud, 27 Pa.Co. 393; Silver- 
thorn’s Est., 2 Pa.Co. 393; In re Earp’s 
Will, 1 Pars.EKq.Cas. 453; Plummer v. 
New York, etc., Coal Co., 5 Lack.Leg. 
N! 58; Graham v. Graham’s Ex’rs, 5 
awe deat Uo sCLatinge lo. 


Philippine.—Government v. Abadil- 
la, 46 Philippine 42; Natividad v. 
Gabino, 36 Philippine. 663; In re Cal- 
deron, 26 Philippine 333; Postigo v. 
Borjal, 13 Philippine 240; Del Rosario 
v. Del Rosario, 2 Philippine 321. 


R.I1.—City Bank Farmers’ Trust 
Co. v. Taylor, 163 A. 734; Rhode Is- 
land Hospital Trust Co. v. Egan, 161 
A. 124, 52 R.I. 384; In re Howard, 159 
A. 143, 52 R.I. 170; Rhode Island Hos- 
pital Trust Co. v. Tucker, 155 A. 661, 
51 R.1. 507, 82 A.L.R. 1253 [rearg den 
157 A. 927, supplemented 160 A. 465, 
52 RI. 277]; Meehan v. Hurley, 150 
A. 819, 51 R.I. 51; McCanna v. Hanan, 
142 A. 609, 49 R.I. 349; Rhode Island 
Hospital Trust Co. v. FitzGerald, 142 
A. 330, 49 R.I. 319; Moran v. Cornell, 
142 A. 605, 49 R.I. 308; Rhode Island 
Hospital Trust Co. v. Metcalf, 137 A. 
RT Gp SAL, 45 AS Ly doe 4al 1s Duke Vv. 
Allen, 136 A. 15, 48 R.I. 127; Petition 
of Cabell, 128 A. 559, 46 R.I. 372; Har- 
ris v. Greene, 117 A. 353, 44 R.I. 345; 
Thurber v. Thurber, 112 A. 209, 43 R. 
I. 504; Hammett v. Wright, 103 A. 
796, 41 R.I. 264; Goffe v. Goffe, 94 A. 
2,37 R.1. 542, Ann.Cas.1916B 240; Mer- 
rill v. Macomber, 93 A. 642, 37 R.I. 
458: Metcalf v. Gladding, 87 A. 195, 35 
R.I. 395; Woodward y. Congdon, 83 
A. 433, 34 R.I. 316, Ann.Cas.1914C 809; 
Eddy v. Mathewson, 78 A. 506, 32 R.I. 
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53; Frelinghuysen v. New York Life 
Ins. & Trust Co., 77 A. 98, 31 R.I. 150, 
Ann.Cas.1912B 237. 


S.C.—Patterson v. Cleveland, 163 S. 
E. 788, 165 S.C. 276; Patterson v. 
Cleveland, 163 S.E. 784, 165 S.C. 266; 
Burkhalter v. Breeden, 160 S.E. 165, 
162 S.C. 64; Des Portes v. Des Portes, 
154 S.E. 426, 157 S.C. 407; City of 
Columbia v. Monteith, 137 S.E. 727, 
139 S.C. 262; Lemmon v. McElroy, 
LOI SAS bony llis SiGe (seas Dent sv. 
Dene 02y iS Hu aet hoot koe Cie 4163 
Lesesne v. Cheves, 90 S.E. 37, 105 S. 
C.. 432; Burriss v. Burriss, 89 S.E. 
405, 104 S.C. 441; Walker v. Alverson, 
ee 966) (87"S.G..55,-30°L. RAN-S: 


S.D.—In re Hurley’s Estate, 248 N. 
W. 194; In re Walsh’s Estate, 239 N. 
W. 240; Hill-Taylor Co. v. Shade, 232 
N.W. 89, 57 S.D. 357; In re Taylor’s 
Estate, 165 N.W. 1079, 39 S.D. 608. 


Tenn.—Fidelity Tfust Co. v. Serv- 
ice Laundry Co., 22 S.W.(2d) 6, 160 
Tenn. 57; Vines v. Vines, 226 S.-W. 
1039, 143 Tenn. 517; Hale v. Hale, 42 
S.W. 201, 99 Tenn. 582; Malone v. Mc- 
Gruder, 8 Tenn.Civ.A. 526; Carter v. 
Brady, 6 Tenn.Civ.A. 195; Adkisson v. 
Adkisson, 4 Tenn.Civ.A. 453. 


Tex.—Wallace vy. First Nat. Bank, 
35 S.W.(2d) 1036, 120 Tex. 92 [rev 
(Civ.App.) 13 S.W.(2d) 176]; Frame 
v. Whitaker, 36 S.W.(2d) 149, 120 Tex. 
Ss reve (Cine App: iat S.WaG20 aL 40ille 
Lydick v. State Banking Board of 
Texas, 11 S.W.(2d) 505, 12 S.W.(2d) 
954, 118 Tex. 168; Lacy v. State Bank- 
ing Board, 11 S.W.(2d) 496, 118 Tex. 
91; First Nat. Bank v. Lacy, 11 S.W. 
(2d) \ 505, -118 Tex. 905 Hughes. 
Mulanax, 153 S.W. 299, 105 Tex. 576 
[answers to certified questions in con- 
formity to decided in 157 S.W. 217]; 
Haring v. Shelton, 122 S.W. 138, 103 
Tex. 10 [aff (Civ.App.) 114 S.W. 389]; 
Brooks v. Evetts, 33 Tex. 732; Calvery 
v. Calvery, (Commn.App.) 55 S.W.(2d) 
527; Bittner v. Bittner, (Commn.App.) 
45 S.W.(2d) 148 [aff (Civ-App.) 27 S. 
W.(2d) S521 Sailer “v. “Furche, 
(Commn,.App.) 22 S.W.(2d) 1065 [rev 
(Civ.App.) 8 S.W.(2d) 334]; Kostroun 
v. Pisek, (Commn.App.) 15 S.W.(2d) 
220 [rev (Civ.App.) 6 S.W.(2d) 813]; 
Russell vy. Adams, (Commn.App.) 299 
S.W. 889 .[aff (Civ.App.) 293 S.W. 
264]; Schulz v. Garmany, (Commun. 
App.) 293 S.W. 165 [rev (Civ.App.) 285 
S.W. 911]; Darragh v. Barmore, 
(Commn.App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]; Gillian v: Mahon, 
(Commn.App.) 231 S.W. 712 [rev (Civ. 
App.) 215 S.W. 124]; Haupt v. 
Michaelis, (Commn.App.) 231 S.W. 706 
[rev (Civ.App.) 212 S.W. 274]; Rae v. 
Baker, (Civ.App.) 38 S.W.(2d) 366; 
Watson vy. Lindsley, (Civ.App.) 2 S. 
W.(2d) 339; Mayfield v. Russell, (Civ. 
App.) 297 S.W. 915; Dorsett v. Stucke, 
(Civ.App.) 291 S.W. 570; Verhalen v. 
Klein, (Civ.App.) 268 S.W. 975; Paton 
v. Baugh, (Civ.App.) 265 S.W. 250; 
Norton v. Smith, (Civ.App.) 227 S.W. 
542 [dism f w j]; Neely v. Brogdon, 
(Civ.App.) 214 S.W. 614 [aff (Commn. 
App.) 239 S.W. 192]; Hagood v. Ha- 
good, (Civ.App.) 186 S.W. 220 [error 
refused]; West v. Glisson, (Civ.App.) 
184 S.W. 1042 [error refused]; John- 
son v. Avery, (Civ.App.) 148 S.W. 1156 
[rev 192 S.W. 542]; Autrey v. Stuben- 
rauch, 133 S.W. 531, 63 Tex.Civ.App. 
247:. Brown v. Bryant, 44 S.W. 399, 
17 Tex.Civ.App. 454. 


Utah.—In re Johnson’s Estate, 228 
P. 748, 64 Utah 114; Rumel v. Solo- 
mon, 180 P. 419, 54 Utah 25; In re 
Campbell's Estate, 75 P. 851, 27 Utah 
361. 

Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70; In re Peck’s Estate, 
144 A. 686, 101 Vt. 502,[foll In re 
Peck’s Estate, 144 A. 689, 101 Vt. 509]; 
In re Robinson’s Will, 144 A. 457, 101 
Vt. 464, 75 A.L.R. 59; President and 
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Fellows of Middlebury College v. Cen- 
tral Power Corporation of Vermont, 
143, Ac 884) 101 Vie 8255. Eni ne Bicldis 
Estate, 143 A. 280, 101 Vt. 242; Cross- 
man v. Crossman’s Estate, 138 A. 730, 
100 Vt. 407; In re Carter’s Will, 134 
Me Sst. S99 Vit. 486; 261 A deck OOo, 
In re Mansur’s Will, 127 A. 297, 98 
Vt. 296; Boyce v. Sumner, 124 A. 853, 
97 Vt. 473; In re Robinson’s Estate, 
98 A. 826, 90 Vt. 328; Button v. Ameri- 
Can Pract iSoc.. .csnwvile oor 


Va.—Massanetta Springs Summer 
Bible Conference Encampment §v. 
Keezell, 171 S.E. 511; Whitehurst v. 
White, 169 S.E. 724; Adams yv. Cow- 
an, 168 S.E. 750; Hickman v. Hickman, 
159 S.E. 145, 156 Va. 659; Whittle v. 
Roper, 157 S.E. 827, 156 Va. 407; Jones 
v. Meeks, 150 S.E. 394, 153 Va. 449; 
Whitmore v. Margaret Paxton Memo- 
rial for Convalescent Children, 145 
S.E. 827, 151 Va. 1018; Widgeon.. v. 
Widgeon, 133 S.BE. 353, 147 Va. 1068; 
Larew v. Larew, 135 S.E. 819, 146 Va. 
134; Thomas vy. House, 134 S.H. 673, 
145 Va. 742; Snidow v. Day, 134 S.E. 
704, 145 Va. 721; Wornom v. Hamp- 
ton Normal & Agricultural Institute, 
132 S.B. 344, 144 Va..533; Neblett v. 
Smith, 128 S.B. 247, 142 Va.» 840; 
Arvin v. Smith’s Ex’rs, 128 S.E. 252, 
142 Va. 680; Marcy v. Graham, 128 S. 
BE. 550, 142 Va. 285; Everett v. First 
Nat. Bank, 128 S.E. 450, 142 Va. 149; 
Conrad v. Conrad’s Ex’r, 97 S.E. 336, 
123) Va. Tite Smith *v.o Smith s+ x 2 
94.8.E. 777, 122 Va. 341; Miller’ v. 
Buchanan, 75" S:B.-W73, 114 Vaeoraes 
Ginter’s Ex’rs v. Shelton, 45 S.E. 892, 
102 Va. 185; Wootton v. Redd’s Ex’r, 
12° Gratt. (53° Va.) 196; Land \v."Ot- 
ley, 4 Rand. (25 Va.) 213; Calloway 
v. Langhorne, 4 Rand. (25 Va.) 181. 

Wash.—In re McNulta’s Estate, 12 
P.(2d) 389, 168 Wash. 397; Bowles 
v. Denny, 285 P. 422, 155 Wash. 535; 
O’Shaughnessy vy. Brooks, 279 P. 591, 
153 Wash. 247; Cotton v. Bank of 
California, National Ass’n, Seattle 
Branch, 261 P. 104, 145 Wash, 503; 
In re Hochbrunn’s Estate, 244 P. 698, 


138 Wash, (415, 49° ALR. 7) (ine re 
Snodgrass’ Estate, 237 P.° 721, 135 
Wash. 303; In re Nichols’ Estate, 172 
P. 1146, 102 Wash. 303, L.R.A.1918E 


986; In re Slocum’s Estate, 
759, 96 Wash. 110. 


W.Va.—Hooper v. Wood, 125 S.E. 
350, 97 W.Va. 1; McCreery v. John- 
ston, 110 S.B. 464, 90 W.Va. 80; Runyon 
v. Mills, 103 S.E. 112, 86 W.Va. 388; 
Eary v. Raines, 80 S.H. 806, 73 W.Va. 
513; Behrens v. Baumann, 66 S.E. 5, 
66 W.Va. 56, 27 L.R.A.N.S. 1092; Rut- 
ter v, Anderson, 36 S.E. 357, 48 W.Va. 
215; Hinton v. Milburn’s Ex’rs, 23 W. 
Va. 166; Bell’s Adm’r v. Humphrey, 8 
Weve: 1; Whelan vy. Reilly, 5 W.Va. 
356. 


Wis.—In re Larson’s Will, 247 N.W. 
880; In re Kendrick’s Estate, 246 N. 
W. 306, 210 Wis. 218; In re Schaefer’s 
Estate, 241 N.W. 382, 207 ‘Vis. 404; 
In re Cuppel’s Will, 240 N.W. 144, 
206 Wis. 586; In re Fouks’ Will, 238 
N.W. 869, 206 Wis. 69; In re Ste- 
phens’ Will, 238 N.W. 900, 206 Wis. 
16, 80 A.L.R. 134; In re Heckert’s 
Will, 228 N.W. 495, 200 Wis. 386; 
First Wisconsin Trust Co. v. Helm- 
holz, 225 N.W. 181, 198 Wis. 578: In 
re Dittmer’s Estate, 222 N.W. 323, 
197 Wis. 304; Cawker v. Dreutzer, 
220 INIWe 4015) ASA Wis 19 Sen eirinone 
Corse’s Will, 217 N.W. 726, 195 Wis. 
88; In re Radcliffe’s Estate, 216 N.Ww. 
501, 194 Wis. 330; In re Mcllhattan’s 
Will, 216 N.W. 130, 194 Wis. 113: In 
re Golz’s Will, 209 N.W. 704, 190 Wis. 
524; In re Ritchie’s Will, 208 N.w. 
880, 190 Wis. 116; In re Hamburger’s 
Will, 201 N.W. 267, 185 Wis. 270, 37 
A.L.R. 1413; In re Dalrymple’s Will, 
180 N.W. 829, 181 N.W. 821, 1738 Wis. 
464; In re Dever’s Will, 180 N.W. 839, 
i73 Wis. 208; In re Johnson’s Estate, 
175 N.W. 917, 170 Wis. 436; In re Hl- 


164 P. 
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testator may have made an unwise disposition of his 
estate,?° or one that was harsh or unnatural,®° and 
although, to define his purpose, he may not have used 
language that was clear or technically correct,*! or 
a method that was strictly regular,*? and although 
he may not have known the legal incidents or conse- 
A will cannot be 
construed so as to effectuate an intention which is 
contrary to some rule of law or public policy ;?* 
although in such eases, if the testator has used tech- 
nical terms which have acquired a fixed meaning, it 
may be possible to effectuate what the courts have 
sometimes referred to as the testator’s legal intent.?® 
By giving effect to the intention of the testator is 


quences of the words he used.** 


more’s Will, 162 N.W. 438, 165 Wis. 
266; In re Weymouth, 161 N.W. 373, 
165 Wis. 455; In re Smith’s Will, 161 
N.W. 749, 165 Wis. 207; In re Boeck’s 
Estate, 152 N.W. 155, 160 Wis. 577, 
L.R.A.1915E 1008; Upham vy. Plankin- 
ton, 140 N.W. 5, 152 Wis. 275, 48 L.R. 
A.N.S. 1004, Ann.Cas.1914C 376; In re 
Kavanaugh’s Estate, 126 N.W. 672, 
143 Wis. 90, 28 L.R.A.N.S. 470; In re 
Prasser’s Will, 121 N.W. 6438, 140 Wis. 
92. 


Eng.—Gorringe v. Mahlstedt, [1907] 
A.C. 225; Austen v. Taylor, Ambl. 376, 
27 Reprint 251; Bagshaw v. Spencer, 
2 Atk. 570, 26 Reprint 741; Stratford 
v. Powell, 1 Ball & B. 25; Papillion v. 
Voice, W. Kel. 27, 25 Reprint 478. 


N.B.—Myles v. Myles, 47 N.B. 195; 
Gilbert v. Gilbert, 42 N.B. 288. 


Ont.—Re Sheard, 49 Ont.L. 320; Re 
Tremblay, 48 Ont.L. 321; Ankcorn v. 
Stewart, 47 Ont.L. 478; In re New- 
combe, 42 Ont.L. 590; Re Carter, 42 
Ont.L. 57; Re Lishman, 19 Ont.W.N. 
365; Re Dawson, 19 Ont.W.N. 300; 
Re Pardon, 19 Ont.W.N. 46; Re Pratt, 
16 Ont.W.N. 268. 


“The intention of the testator is 
said to be the ‘pole star’ or ‘sovereign 
guide’ for the interpretation of tes- 
tamentary instruments, but the rules 
for the ascertaining of such inten- 
tion are certain and definite, and the 
intention is not a matter of arbitrary 
conjecture or surmise.’”’ McLean v. 
Freeman, 70 N.Y. 81, 86. 


[a] Question of construction is as 
to intent not validity.—(1) ‘It is the 
very plain duty of the court to find 
out what a testator has meant to do 
with his property after his death and, 
then, if it be possible to give his plan 
effect by a construction which will 
validate it, to do so. But the court 
cannot make a new will for him; nor 
should it be expected to resolve into 
lawfulness of disposition some tangle 
of desires to provide for future con- 
tingencies. The inquiry, in each case, 
must be what provisions has the tes- 
tator intended to make for the dis- 
position of his estate and not whether 
he intended to dispose of his estate 
according to the statutory rules gov- 
erning testamentary dispositions. 
When the provisions are ascertained 
and understood, then is their legality 
to be determined.” Central Trust Co. 
of New York v. Egleston, 77 N.E. 989, 
991, 185 N.Y. 238. (2) “The intent to 
be discovered is not whether he in- 
tended to make a yalid disposition of 
his estate, but what provisions he in 
fact intended to make. When that is 
found, it is for the court to determine 
whether such intended provisions are 
valid or otherwise.” Herzog v. Title 
Guarantee & Trust Co., 69 N.E. 283, 
Mini NaXeg SOne Oi Gln May AL 146, 


29. See supra § 231 in 68 C.J. 
30. See supra § 231 in 68 C.J.; in- 
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meant the actual 


tention inferred 


into effect,*® and 


frar§ 152% 

31. See infra § 1126. 

32. Succession of Ledet, 128 So. 
273, 170 La. 449. 

33. See infra § 1130. 

34. Ala.—Ashurst vy. Ashurst, 61 


So. 942, 181 Ala. 401; 
1 Stew. 536. 


Ill.— Sweet v. Arnold, 153 N.E. 746, 
322, abl... 5917. 


Iowa.—Lepage_ v. 
Iowa 124. 

Me.—Harris v. Austin, 131 A. 206, 
125 Me. 127. 


' Mass.—Sears v. Russell, 8 Gray 86. 


Mo.—Philbert v. Campbell, 296 S. 
W. 1001, 317 Mo. 556; Hannibal Trust 
Co. v. Elzea, 286 S.W. 371, 315 Mo. 
485. 


N.Y.—Purdy v. Hayt, 92 N.Y. 446 
[rev 27 Hun 613]; Colton v. Fox, 67 
N.Y. 348 [aff 6 Hun 49]. 


Pa.—Graham v. Graham, 5 Pa.L.J. 
Wot eased: Renee 


R.I.—Parr v. Gosling, 110 A. 3838, 43 
R.1. 68. 


{a] Laws involved in construction 
of will.—(1) Abolishing estates in 
fee tail. Gillilan v. Gillilan, 212 S.W. 
348, 278 Mo. 99; Harwell v. Harwell, 
271 SAW. OSs PhOd- Wenn 587.0 a Ca) 
Against perpetuities. Swain v. Bow- 
ers, 158 -N.E: 598, ° 91 ‘Ind. App. 307; 
Simpson v. Trust Co. of America, 112 
INDY 'S...155;559) Mise. 96 (att 11ZUN. Y.S: 
370, and 113 N.Y.S. 370, 129 App.Div. 
200 ‘(aff 91° NE. 1120, 197 N-Y. 586) J. 
(3) Against restricting the right of 
a devisee to alienate the estate de- 
vised. Gray v. Shinn, 127 N.E. 755, 
293 Tll. 573. (4), > Providine sthat (a 
child not mentioned in the will takes 
what he would have been entitled to 
if the testator had died intestate. 
Yeates v. Yeates, 16 S.W.(2d) 996, 
179 Ark. 548, 65 A.L.R. 466. (5) Pro- 
viding that fee conditional cannot 
arise by implication or where there 
is a good executory devise over. 
Prudential Ins. Co. of America v. 
Monk, 162 S.E. 911, 165 S.C. 111. 


[b] Law or public policy not vio- 
lated, by: (1) A provision in a will 
giving the wife the same interest as 
though the testator died intestate. 
McCormick v. Hall, 168 N.E. 900, 337 
Ill, 232, 66 A.L.R. 1062. (2) A devise 
to a child for life, and on his death 
to the heirs of his body. Youtsey vy. 
Niswonger, 258 F. 16, 169 C.C.A. 154. 


35. Ball v. Phelan, 49 So. 956, 94 
Miss. 293, 28 L.R.A.N.S. 895. 


Construction of technical words 
generally see infra §§ 1129, 1130. 


[b] Actual and “legal intent” dis- 
tinguished.—‘‘When it is said that a 
testator’s legal intent is to be gath- 
ered from the decisions of the court 


Bell v. Hogan, 


McNamara, 5 


‘ae 
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intention of the testator at the time — 


he executed the will, and not a mere presumptive in- 


from the use or omission of a set 


phrase or form of words;** but the ordinary rule of 
construction that the actual intention of the testa- 
tor must prevail has no real application where the 
court in giving effect to the will is controlled by some 
statutory requirement independent of the testator’s 
knowledge thereof.*? 
tion of the testator, the will should be construed lb- 

erally,?® especially where drawn by one unskilled in — 
the use of technical terms,?® a construction being 

adopted which will best carry the testator’s intention 


To effectuate the actual inten- 


avoid results contrary to that inten- 


of his domicile, nothing more is meant 
than that whatever his actual intent 
may have been, if he has used in his 
will certain technical terms to which 
the courts of his domicile have at- 
tached a crystallized and_ settled 
judicial meaning which has become a 
rule of property in that state, then 
such will, wherever it comes under 
construction in other states, will have 
the same meaning given to those tech- 
nical words which the courts of his 
domicile gave them. That is abso- 
lutely what this phrase ‘legal intent’ 
means, and this rule about the legal 
intent being governed by the courts 
of his domicile means. In truth, we 
should not speak of anything but 
the testator’s actual intent, for that 
is all the testator ever had, so far 
as he is concerned. If that intent 
violates no law, it stands; if it vio- 
lates the law, the will fails; unless 
the Legislature has arbitrarily said, 
or the courts have by long construc- 
tion said, notwithstanding his actual 
intent, a certain meaning shall be 
given to certain technical terms which 
he has used, which meaning shall 
save the will, although it may re- 
sult in a different disposition from 
that which he intended.’ Ball v. 
Phelan, 49 So. 956, 967, 94 Miss. 293, 
23 L.R.A.N.S. 895. 


36. Ill—Jones v. Miller, 119 N.E. 
324, 283 Ill. 348. 


Ky.—Peynado’s Devisees v. Pey- 
nado’s Ex’r, 82 Ky. 5, 5 Ky.L. 753. 


N:Y.—Adams v. Massey, 76 N.E. 
916, 184 N.Y. 62; Dana v. Murray, 
26 N.B. 21,5 122,-N.¥.. 604° Waits! ve 


Ronald, 95 N.Y. 226; Tillman Vv. Da-= 
vis; 95) NOY OLY, 47 vAm Ry fafl #63 
How.Pr. 356]; Brower v. Bowers, 1 
Abb.Dec. 214; In re McCafferty’s 
Will, 254 N.Y.S. 789, 142 Mise. 371 
[aff 257 N.Y.S. 978, 236 App.Div. 678]; 
In re Tuozzolo’s Will, 252 N.Y.S. 441, 
141 Misc. 251; In re Sheffer’s Will, 
249 N.Y.S. 102, 139 Mise. 519. 


N.C.—Carroll v. Herring, 104 S.E. 
892, 180 N.C. 369. 
Ohio.—Sadler v. Sadler, 23 Ohio 


Cir,Ct.N.S. 353; Mills v. Mills, 20 Ohio 
N.P.N.S. 501. 


Pa.—In re Moore’s Estate, 88 A. 432, 
241 Pa. 253; In re Tyson’s Estate, 43 
A. 131, 191 Pa. 218; Thran v. Herzog, 
12 Pa.Super. 551; Cole’s Estate, 15 
Pa.Dist.&Co. 655. 


[a] Testator’s “intention” means 
his settled direction of mind toward 
the accomplishment of a particular 
act. In re Mann’s Will, 244 N.Y.S. 
673, 1388 Misc. 42. 


37. Martindale v. Warner, 15 Pa. 


ae Mendez v. Celis, 20 Porto Rico 
38. See infra § 1127. 
39. See infra § 1127. 
40. See infra § 1127. 


SS 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 11718-1119] 


tion.41 The court may not act on mere conjecture, 
however plausible;*? but presumptions of faet as to 
the intention may be indulged in, unless they are un- 
reasonable or lead to an unnatural result.4*3 


41. 
42. 


See infra § 1127. 
See infra § 1119. 

43. See infra § 1172. 

44. Construction of language in 
will see infra §§ 1126-1145. 

Evidence to aid construction see in- 
fra §§ 1172 et seq. 

45. U.S.—Fidelity & Columbia 
Trust Co. v. Lucas, 66 F.(2d) 116 [rev 
52 F.(2d) 298]; Fidelity & Columbia 


Trust Co. v. Lucas, 52 F.(2d) 298 [rev 


66 F.(2d) 116]; Boal v. Metropolitan 
Museum of Art of City of New York, 
19 F.(2d) 454 [cert den 48 S.Ct. 122, 
275 U.S. 565, 71 L.Ed. 429]; President 
and Fellows of Harvard College v. 
Jewett, 11 F.(2d) 119; Boal v. Metro- 
politan Museum of Art of City of New 
York, 292 F. 303 [rev 298 F. 894]; 
Boal v. Metropolitan Museum of Art 
of City of New York, 292 F. 299; 
Youtsey v. Niswonger, 258 F. 16, 169 
C.C.A. 154; Holloway v. Collee, 247 
..598 faff, 255 F.-48,-166 C.C.A. 371]; 
Lucas v. Scott, 239 F. 450, 152 C.C.A. 
328; Lucas v. McNeill, 231 F. 672, 
145 C.C.A. 558;. Martin v. United 
States, 46 Ct.Cl. 372. 


Ala.—Garrett v. Snowden, 145 So. 
493, 226 Ala. 30; Spencer v. Title 
Guarantee Loan & Trust Co., 132 So. 
730, 222 Ala. 485; Fulenwider v. Bir- 
mingham Trust & Savings Co.,-130 So. 
BOL, Dn eiee. er Alas9'D ae yo yeA yt 702) 
Schowalter v. Schowalter, 128 So. 458, 
221 Ala. 364; First Nat. Bank v. 
Sheehan, 126 So. 409, 220 Ala. 524; 
Wilson v. Witt, 112 So. 222, 215 Ala. 
685, 52 A.L.R. 1095; Brizendine v. 
American Trust & Savings Bank, 101 
So. 618, 211 Ala. 694; Spira v. Frenkel, 
97 So. 104, 210 Ala. 27; Bingham v. 
Sumner, 89 So. 479, 206 Ala. 266; Jemi- 
son v. Brasher, 81 So. 80, 202 Ala. 
578; Ralls v. Johnson, 75 So. 926, 200 
Ala. 178; Montgomery v. Wilson, 66 
So. 503, 189 Ala. 209. 


Ark,—Lavenue v. Lewis, 46 S.W. 


(2d) 649, 185 Ark. 159; National Bank 


of Commerce of St. Louis y. Ritter, 
26 S.W.(2d) 113, 181 Ark. 439; Yeates 
v. Yeates, 16 S.W.(2d) 996, 179 Ark. 
543, 65 A.L.R. 466; Wallace v. Wal- 
lace, 13 S.W.(2d) 810, 179 Ark. 30; 
Chambless v. Gentry, 11 S.W.(2d) 460, 
178 Ark. 558; Hurst v. Hilderbrandt, 
10 S.W.(2d) 491, 178 Ark. 337; Cavan- 
augh v. Madden, 299 S.W. 1, 175 Ark. 
236; Pletner v. Southern Lumber Co., 
292 S.W. 370, 173 Ark. 277; Gaines v. 
Arkansas Nat. Bank, 280 S.W. 998, 
170 Ark. 679; Fields v. Kline, 256 S. 
W. 355, 161 Ark. 418; Norris v. John- 
son, 235 S.W. 804, 151 Ark. 189; Moore 
v. Avery, 225 S.W. 599, 146 Ark. 193, 
Eagle v. Oldham, 174 S.W. 1176, 1199, 
116 Ark. 565; Cook v. Worthington, 
173 S.W. 395, 116 Ark. 328; Parker 
v. Wilson, 136 S.W. 981, 98 Ark. 553 
[stay gr 1387 S.W. 926, 99 Ark. 344, 
Ann.Cas.1913B 84]; Robinson  v. 
Bishop, 23 Ark. 378. 


Cal.—In re Layton’s Estate, 19 P. 
(2d) 793; In re Metcalfe’s Estate, 251 
P. 202, 199 Cal. 716; In re MeCurdy’s 
Estate, 240 P. 498, 197 Cal. 276; In re 
Ritzman’s Estate, 199 P. 783, 186 Cal. 
567; In re Wilson’s Estate, 193 P. 
581, 184 Cal. 63; In re Phelps’ Estate, 
190 P. 17, 182 Cal. 752; In re Hoy- 
tema’s Estate, 181 P. 645, 180 Cal. 430; 
In re Round’s Estate, 181 P. 638, 180 
Cal. 386; In re Watts’ Estate, 175 P. 
415, 179 Cal. 20; Adams v. Prather, 
167 P. 534, 176 Cal. 33; In re Whit- 
ney’s Estate, 167 P. 399, 176 Cal. 12; 
In re Blake’s Estate, 108 P. 287, 157 
Cal. 448; Fancher v. Fancher, 103 P. 
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206, 156 Cal. 18, 23 L.R.A.N.S. 944, 19 
Ann.Cas. 1157; Symonds v. Sherman, 
(App.) 18 P.(2d) 732; In re Edwards’ 
Hstate, 14 P.(2d) 318, 15 P.(2d) 194, 
126 Cal.App. 152; In re Lewis’ Estate, 
14 P.(2d) 357, 126 Cal.App. 90; In re 
Brown’s Estate, 6 P.(2d) 319, 119 Cal. 
App. 195; In re Nordgren’s Estate, 2 
P.(2d) 481; In re Blackburn’s Estate, 
2 P.(2d) 191; In re Zilke’s Estate, 
1 P.(2d) 475, 115 Cal.App. 63; In re 
Sayre’s Estate, 300 P. 833, 114 Cal. 
App. 649; In re Borba’s Estate, 293 P. 
809, 110 Cal.App. 150; In re Major’s 
Estate, 264 P. 542, 89 Cal.App. 238; 
In re Fritze’s, Estate, 259 P. 992, 85 
Cal.App. 500; In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420; In re 
Sowash’s Estate, 217 P. 123, 62 Cal. 
App. 512; In re McKay’s Estate, 183 
P. 574, 42 Cal.App. 361. 


Colo.—Gibson vy. Hills, 272 P. 660, 
84.Colo}. 5963 Blatt v1 Blatt,$243.2- 
1099, 79 Colo. 57, 57 A-L.R. 221; Wil- 
liams v. Fundingsland, 221 P. 1084, 
74 Colo. 315, 68 A.L.R. 77; McKay v. 
Zilar, 216 P. 534, 73 Colo. 529. 


Conn.—Union & New Haven Trust 
Co. v. Ackerman, 158 A. 224, 114 Conn. 
152; Swole v. Burnham, 149 A. 229, 
111,Conn. .120;. Catto,v. Plant, 137 “A. 
764, 106 Conn. 236; Hartford-Connect- 
icut Trust Co. v. Thayer, 134 4. 155, 
105 Conn. 57; Beer v. Squires, 129 A. 
382, 102 Conn. 503; Birge v. Nucomb, 
105 A. 335, 93 Conn. 69; Williams v. 
Gardner, 97 A. 854, 90 Conn. 461; 
White v. Smith, 89 A. 272, 87 Conn. 
663, L.R.A.1917D 596; Loomer VY. 
Loomer, 57 A. 167, 76 Conn. 522. 


Del.—Howell v. Grabowski, 111 A. 
742, 31 Del. 134; Jacobs v. Wilming- 
ton Trust Co., 80 A. 346, 9 Del.Ch. 400. 


D.C.—-Evans v. Evans, 55 F.(2d) 
5338; 60° App.D.C. 3871; Presbrey  v. 
Simpson, 290 F. 333, 53 App.D.C. 358; 
Montgomery v. Brown, 25 App.D.C. 
490. 


Fla.—Byers v. Beddow, 142 So. 894; 
Pi oee v. Harris, 106 So. 412, 90 Fla. 
40. 


Ga.—Eegleston v. Trust Co. of Geor- 
gia, 93 S.E. 878, 147 Ga. 313; Knowles 
v. Knowles, 65 S.E. 128, 132 Ga. 806. 

Hawaii.—In re Deering’s Estate, 29 
Hawaii 854. 


Idaho.—Wilson v. Linder, 110 P. 
274, 18 Idaho 438, 1388 Am.S.R. 213. 


Ill.—Rock Island Bank & Trust Co. 
v. Rhoads, 187 N.E. 139, 353 Ill. 131; 
Dahmer v. Wensler, 182 N.E. 799, 350 
Til. 23; Zierau v. Zierau, 179 N.E. 432, 
347 Ill. 82; Moffet v. Cash, 179 N.E. 
186, $346 Ill. 311; Moffet v. Cash, 178 
N.E. 658, 346 Ill. 287; Northern Trust 
Co. v. Wheeler, 177 N.E. 884, 345 Ill. 
182, 82 A.L.R. 154; La Rocque v. Mar- 
tin, 176 N.E. 734, 344 Ill. 522; State 
Bank of Chicago v. Gross, 176 N.E. 
739, 344 Ill. 512, 75 A.L.R. 172; John- 
son v. Bolund, 175 N.E. 794, 343 Ill. 


552; Bettrell v. Spengler, 175 N.E. 
781, 343 Ill. 476; Halderman v. Hal- 
derman, 174 N.E. 890, 342 Ill. 550; 


Tripp v. Krauth, 171 N.E. 919, 340 Ill. 
11; Wingard v. Harrison, 169 N.E. 
232, 337 Ill. 387; McCormick v. Hall, 
168 N.E. 900, 337 Ill. 232, 66 A.L.R. 
1062; Fay v. Fay, 168 N.E. 359, 336 
Ill. 299; Goben v. Johnson, 167 N.E. 
94, 335 Ill. 395; Knight v. Gregory, 
165 N.E. 208, 333 Ill. 643; Gruner y. 
Rice, 164 N.E. 154, 333 Ill. 112; Me- 
Creery v. Burmood, 164 N.B. 135, 332 
Ill. 645; Carlin v. Helm, 162 N.E. 873, 
331 Ill. 213; Beall v. Beall, 162 N.E. 
152, 331 Ill. 28; Gahan v. Golden; 162 
N.E. 164, 330 Ill. 624; Boys v. Boys, 
159 N.E. 217, 328 Ill. 47; Jensen v. 
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McMahon, 155 N.E. 379, 324 Ill. 574; 
Bimslager v. Bimslager, 154 N.E. 135, 
323 Ill. 303; Sweet v. Arnold, 153 N. 
Ie. 746, 322 Ill. 597; Bushman _ v. 
Fraser, 153 N.E. 611, 322 Ill. 579; Mc- 
Cormick v. Sanford, 149 N.E. 476, 318 
Ill. 544; Pontius v. Conrad, 148 N.E. 
17, 317 Ill. 241; Brill v. Green, 147 
N.E. 446, 316 Ill. 583; Fuller v. Fuller, 
146 N.E. 174, 315 Ill. 214; Baker v. 
Litton, 143 N.E. 64, 311 Ill. 453; Brad- 
ford v. Andrew, 139 N.E. 922, 308 Il. 
458; Richards v. Richards, 136 N.E. 
417, 303 Ill. 306; Bohn v. Irvington, 
135 N.B. 41, 303 Til. 82; Pool v. Pool, 
133 N.E. 273, 300 Ill. 557; Boyle v. 
Moore, 132 N.E. 761, 299 Ill. 571; Dol- 
lander v. Dhemers, 130 N.E. 705, 297 
Ill. 274; Hollenbaugh v. Smith, 130 
N.E. 364, 296 Ill. 558; Himmel v. Him- 
mel, 128 N.E. 641, 294 Ill. 557, 13 A.L. 
R. 608; Kern v. Kern, 127 N.E. 396, 
293 Ill. 238; Schmidt v. Schmidt, 126 
N.E. 736, 292 Ill. 275; McComb v. Mor- 
ford, 119 N.E. 601, 283 Ill. 584; Fried- 
man v. Friedman, 119 N.E. 321, 283-111. 
383; Moeller v. Moeller, 117 N.E. 1002, 
281 Ill. 397; Muhlke v. Tiedemann, 
117 N.E. 708, 280 Ill. 534; Des Boeuf 
v. Des Boeuf, 113 N.E. 900, 274 Ill. 
594; Smith v. Chester, 112 N.E. 325, 
272 ll. 428, Ann.Cas.1917A, 925; 
Guerin v. Guerin, 110 N.E. 402, 270 
Ill. 239; Brewick v. Anderson, 107 N. 
. 169; Black’ v. Jones, 
264 Tll. 548, Ann.Cas. 
1915D, 1173; Wilson v. Wilson, 103 
N.E. 743, 261 Ill. 174; Barr v. Gardner, 
102 N.BH. 287, 259 Ill. 256; Crabtree v. 
Dwyer, 100 N:E.' 510) 257 Tl) (101; 
Heisen v. Ellis, 93 N.E. 362, 247 Ill. 
418; Stafford v. Read, 91 N.BH. 91, 244 
Ill. 138; Wagner v. Wagner, 91 N.E. 
66, 244 Ill. 101, 18 Ann.Cas. 490; Welch 
v. Wheelock, 90 N.E. 295, 242 Ill. 380; 
Gano v. Gano, 88 N.E. 146, 239 Ill. 539, 
22 L.R.A.N.S. 450; Collins v. Capps, 
85 N.E. 934, 285 Ill. 560, 126 Am.S.R. 
232; Wilbanks v. Wilbanks, 18 Ill. 17; 
Boyle v. John M. Smyth Co., 248 Ill. 
App. 57; Merwin v. Stevenson, 246 Ill. 
App. 342; Rolofson v. Rolofson, 246 
Ill.App. 305; Dailey v. Dailey, 224 Ill. 
App. 17; Linn v. Davis, 223 Ill.App. 
503; McDavid v. Bohn, 212 I1l.App. 
534; Pritchard v. McGregor, 205 Ill. 
App. 362: Henderson v. Cadwalader, 
202 Ill.App. 351; Parker v. Conover, 
198 Tll.App. 638; Furman v. Hunt, 169 
Ill.App. 601; Davis v. People, 111 Ill. 
App. 207. 

Ind.—Carnahan y. Freeman, 108 N. 
BK. 955, 183 Ind. 271; Skinner v. Spann, 
93 N.E. 1061, 95 N.E. 243, 175 Ind. 672; 
Waiters v. Bishop, 24 N.E. 161, 122 
Ind. 516; Daugherty v. Rogers, 20 N. 
EK. 779, 119 Ind. 254, 3 L.R.A. 847 and 
note; Pugh v. Pugh, 5 N.E. 673, 105 
Ind. 552; Hinds v. Hinds, 85 Ind. 312; 
Judy v. Williams, 2 Ind. 449; Rodar- 
mel v. Gwinnup, 173 N.E. 327, 92 Ind. 
App. 684; Robertson v. Burnett, 155 
N.E. 178, 86 Ind.App. 89; Hedges v. 
Payne, 154 N.E. 293, 85 Ind.App. 394; 
Herron vy. Stanton, 147 N.E. 305, 79 
Ind.App. 683; Loveland v. Emswiler, 
132 N.E. 699, 76 Ind.App. 658; Boren 
v. Reeves, 123 N.E. 359, 73 Ind.App. 
604; Wolf v. Wolf, 127 N.E. 152, 73 
Ind.App. 221; Ewart v. Ewart, 123 N. 
E. 180, 70 Ind.App. 167; Reeder v. 
Antrim, 110 N.E. 568, 112 N.E. 551, 64 
Ind.App. 83; Laisure v. Richards, 163 
N.E. 679, 56 Ind.App. 301; Maris v. 
Wolfe, 92 N.E. 661, 46 Ind.App. 416; 
Lee v. Lee, 91 N.E. 507, 45 Ind.App. 
645; Geisel’s Estate vy. Landwehr, 88 
N.E. 105, 526, 43 Ind.App. 724. 


Towa.—Horak v. Stanley, 249 N.Ww. 
166; Harvey v. Clayton, 220 N.W. 25, 
206 Iowa 187; In re Francis’ Estate, 
212 N.W. 306, 204 Iowa 1237; Wester- 
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felt v. Smith, 211 N.W. 380, 202 Iowa 
966; In re Mikkelson’s Estate, 211 N. 
W. 254, 202 lowa 842; Leighton v. 
Leighton, 188 N.W.. 922, 193 lowa 
1299; Duden v. Duden, 182 N.W. 795, 
191 Iowa 515; Bellamy v. Bellamy, 
169 N.W. 621, 184 Iowa 1193; Fulton 
v. Fulton, 162 N.W. 253, 179 Iowa 548, 
L.R.A.1918E, 1080; Elisworth College 
v. Carleton, 160 N.W. 222, 178 Iowa 
845; Sherlock v. Thompson, 148°N.W. 
1035, 167 Iowa 1, Ann.Cas.1917A, 1216; 
Carpenter’s Estate v. Wiley, 147 N. 
W. 175, 166 lowa 48; McTigue v. Et- 
tienne, 136 N.W. 229, 155 Iowa 450; 
Richards ‘v. Richards, 136 N.W. 132, 
155 Iowa 394; In re Freeman’s Estate, 
124 N.W. 804, 146 Iowa 38; Klumpert 
v. Vrieland, 121 N.W. 34, 142 Iowa 
434; In re Duncanson’s Estate, 120 N. 
W. 88, 141 Iowa 564. 


Kan.—In re Brown’s Estate, 166 P. 
499, 101 Kan. 335. 


Kky.—Blessing v. Johnston, 61 S.W. 
(2d) 635, 249 Ky. 777; Walker v. 
Walker’s Adm’r, 39 S.W.(2d) 970, 239 
Ky. 501; Stinnett v. Kinslow, 38 S. 
W.(2d) 920, 288 Ky. 812; ‘Engleman 
v. Harris’ Ex’r, 35 S.W.(2d) 870, 237 
Ky. 510; Bowman v. Morgan, 33 S.W. 
(2a): 77.03;5 236 Kye 16530 Darch: Vv. 
Darch’s Ex’r, 24 S.W.(2d) 558, 232 Ky. 


666; Brierly’s Executor and Trustee 
v. Nelson, 14 S.W.(2d) 201, 228 Ky. 
1116; Pelfrey v. Keffer, 13 S.W.(2d) 


1039, 227 Ky. 728; Liberty Bank & 
Trust Co. v. Bimbas, 13 S.W.(2d) 1001, 
227 Ky. 643; Walker v. Irvine’s Ex’r, 
9 S.W.(2d) 1020, 225 Ky. 699; Woo- 
ten’s Trustee v. Hardy, 298 S.W. 963, 
221 Ky. 338; State Bank of Eau Gallie 
v. Rose’s  Adm’r,-293 S.W. 1087, 219 
Ky. 562; De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34; Marshall v. 
Kent, 276 S.W. 563, 210 Ky. 654; Ed- 
munds v. Bronaugh, 270 S.W. 828, 208 
Ky. 226; Bowman v. Bowman, 269 S. 
W. 289, 207 Ky. 397; Weedon v. Pow- 
er, 260 S.W. 385, 202 Ky. 542; Snyder 
v. Snider, 259 S.W. 700, 202 Ky. 321; 
Muir v. Richardson, 256 S.W. 727, 201 
Ky. 357; Rogers v. Burress, 251 S.W. 
980, 199 Ky. 766; Ewering v. Ewer- 
ing, 251 S.W. 645, 199 Ky. 450; Jones 
v. Jones’ Ex’rs, 250 S.W. 92, 198 Ky. 
756; Gatto v. Gatto, 250 S.W. 833, 198 
Ky. 569; Powers v. Burke, 241 S.W. 
53, 194 Ky. 796; Penick v. Lewis, 238 
S.W. 745, 194 Ky. 231; Wood v. Wood, 
234 S.W. 20, 192 Ky. 482; Dunn v. 
Dunn, 232 S.W. 40, 191 Ky. 817; Mar- 
tin v: Thompson, 229 .S.W. 112, 191 
Ky. 102; Wright v. Singleton, 228 S. 
W. 28, 190 Ky. 657; Simpson v. Simp- 
son’s Dx’x, 225 S.W. 495, 189 Ky. 536; 
Prather vy. Watson’s Ex’r, 220 S.W. 
532, 187 Ky. 709; Knox v. Knox, 216 
S.W. 844, 186 Ky. 220; Sauer v. Tay- 
lor’s Bx’r, 212 S-W. 583, 184 Ky. 609; 
Commonwealth v. Manuel, 208 S.W. 
327, 183 Ky. 48; Williams v. Williams, 
207 S.W. 468, 182 Ky. 738; Brock v. 
Conkwright, 200 S.W. 962, 179 Ky. 555; 
Knost v. Knost, 198 S.W. 917, 178 Ky. 
267; Whedon’s Ex’r v. Belknap’s 
Trustee, 195 S.W. 789, 176 Ky. 443, 
Johnson v. Mansfield, 195 S.W. 453, 


176 Ky. 386; Duncan v. Duncan, 194 
S.-W. 328, 175 Ky. 253; Wickersham v. 
Wickersham, 192 S.W. 688, 174 Ky. 
604; Sparrow v. Sparrow, 186 S.W. 
904, 171 Ky. 101; Fowler v. Mercer’s 
yx GO Se VVieg Lid) VO WK = Sb 
Guthrie v. Guthrie’s Ex’r, 183 S.W. 
fal, 168. Ky... $06: Nance’s” Dx'ts: “v: 
PANCOLSey ie, GeV cies Go: Koy, eto: 


Anderson v. Hall’s Adm’r, 80 Ky. 91, 
8 Ky.L. 579; Cornelison y. Million, 
124 S.W. 366; Wade v. Dean, 43 S.W. 
441, 19 Ky.L. 1426. 


La.—Delaureal v. Roguet’s Succes- 
sion, 149 So. 464, 177 La. 815; Suecces- 
sion of Wilcox, 116 So. 192, 165 La. 
803; Succession of Henry, 104 So. 310, 
158 la. 516; Theall v. Theall, 7 La: 
226, 26 Am.D. 501. 
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Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Bunker v. Bunker, 154 
A. 73, 130 Me. 103; Bryant v. Bryant, 
151 A. 429, 129 Me. 251; Belding v. 
Coward, 133 A. 689, 125 Me. 305; Bak- 
er v. Brown, 133 A. 305, 125 Me. 298; 
Johnson v. Palmer, 107 A. 291, 118 Me. 
226; Tucker v. Nugent, 102 A. 307, 117 
In re Luques’ Estate, 95 A. 
1021, 114 Me. 235; Adams v. Legroo, 
89 A. 68, 111. Me. 302; Dunn v. Morse, 
83 A. 795, 109 Me. 254; Bradbury v. 
Jackson, 54 A. 1068, 97 Me. 449; Page 
v. Marston, 47 A. 529, 94 Me. 342. 


Md.—Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72; Newlin 
v. Mercantile Trust Co. of Baltimore, 
158 A. 51, 161 Md. 622; Convention of 
Protestant Hpiscopal Church of Dio- 
cese of Maryland v. Todd, 157 A. 758, 
161 Md. 541; Sutton v. Safe Deposit 
& Trust Co. of Baltimore, 142 A. 627, 
155 Md. 483; Baker v. Baltimore Trust 
Co., 140 A. 599, 154 Md. 390; West v. 
Sellmayer, 133 A. 333, 150 Md. 478; 
Albert v. Safe Deposit & Trust Co. of 
Baltimore, 103 A. 130, 1832.Md. 104; 
Ex parte Humbird, 80 A. 209, 114 Md. 
627; Gerke v. Colonial Trust Co., 79 
A. 587, 114 Md. 289; Smith’ v. Smith, 
Tq A. 95, 113 Md. 495) 31. Li ReAGN.S: 
922, 140 Am.S.R. 435; Estep v. Mac- 
key, 52 Md. 592. 


Mass.—First Nat. Bank v. Charl- 
ton, 183 N.E. 250, 281 Mass. 72; Chase 
v. Union Nat. Bank of Lowell, 176 N. 
E. 508, 275 Mass. 503; Bemis v. Fletch- 
er, 146 N.E. 277, 251 Mass. 178, 37 
A.L.R. 1471; Sanderson v. Norcross, 
136 N.E. 170, 242 Mass. 48; Woman’s 
Seaman’s Friend Soc. v. Boston Y.W. 
Cc. A.,; 134 N.E. 601, 240 Mass. 521; 
Daly v. Gaskins, 133 N.E. 886, ~240 
Mass. 260; Taft v. Stearns, 125 N.E. 
570, 234 Mass. 2738; Crocker v. Crock- 
er, 120 N.E. 110, 230 Mass. 478, 5 A. 
L.R. 1617; Springfield Safe Deposit 
& Trust Co. v. Dwelly, 106 N.E. 554, 
219 Mass. 65; Turnbull v. Whitmore, 
105 N.E. 861, 218 Mass. 210; Johnson 
v. Johnson, 102 N.E. 465, 215 Mass. 
276; Lovering v. Balch, 96 N.H. 142, 
210 Mass. 105; Hall v. Hall, 95 N.E. 
788, 209 Mass. 350; Lathrop v. Mer- 
rill, 92 N.E. 1019, 207 Mass. 6; Ware 
v. Minot, 88 N.E. 1091, 202 Mass. 512; 
Crapo v. Peirce, 72 N.H. 935, 187 Mass. 
141; Dana’ v...Dana, 70 N.E. 49,185 
Mass. 156, 9 Prob.Rep.Ann. 493; Win- 
chester v. Forster, 3 Cush. 366; Brim- 
mer v. Sohier, 1 Cush. 118. 


Mich.—In re Henry’s Hstate, 244 N. 
W. 141, 259 Mich. 499 [adhered to on 
reh 248 N.W. 853, 263 Mich. 410]; In 
re Canfield’s Hstate, 227 N.W. 726, 248 
Mich. 571; Scott v. Harshberger, 219 
N.W. 616, 243 Mich. 167; Holmes v. 
Connell’s Estate, 175 N.W. 148, 207 
Mich. 663; In re Shumway’s Estate, 
160 N.W. 595, 194 Mich. 245, L.R.A. 


1918A, 578; Menard v. Campbell, 147 
N. Wi) 55652180. Mich: 583, Ann Cas: 
1916A, 802; In re McRae, 146 N.W. 


265, 179 Mich. 595; Des Grand Champs 
v. Duflo, 135 N.W. 98, 169 Mich. 104; 
In re Moor’s Estate, 128 N.W. 198, 163 
Mich. 353; Gloede v. Rautenberg, 120 
N.W. 989, 156 Mich. 361; In re Bres- 


‘ler’s Estate, 119 N.W. 1104, 155 Mich. 


567; Wheeler v. Wood, 62 N.W. 577, 
104 Mich. 414. 


Minn.—In re Rong’s Hstate, 123 N. 
W. 471, 806, 109 Minn. 191, 26 L.R.A. 
N.S. 825. 

Miss.—Simpson v, Watkins, 139 So. 
400, 162 Miss. 242; Keeley v. Adams, 
115 So. 844, 149 Miss. 201; Powell v. 
Warmack, 76 So. 504; Brickell v. 
Lightcap, 76 So. 489, 115 Miss. 417; 
Ball v. Phelan, 49 So. 956, 94 Miss. 293, 
23 L.R.A.N.S. 895. 


Mo.—Scott v. Fulkerson, 60 S.W. 
(2d) 34; Evans v..Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; Crowson y. Crowson, 
19 S.W.(2d) 634, 3238 Mo. 6338; Hayes 
Vv. St. Louis Union Trust Co., 298 S.W. 
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91, 317 Mo. 1028, 56 A.L.R. 1276; Bond 
y. Riley, 296 S.W. 401, 317 Mo. 594; 
Pommer v. Bushnell, 292. S.W. 417, 316 
Mo. 1016; Grenzebach v. Grenzebach, 
286 S.W. 79, 315 Mo. 392; Allison v. 
Hitchcock, 274 S.W. 798, 309 Mo. 488; 
Lounden vy. Bollam, 258 S.W. 440, 302 
Mo. 490; In re McClelland’s Estate, 
257 S.W. 808; Bernero v. St. Louis 
Union Trust Co., 230 §.W. 620, 287 Mo. 
602; Peak v. Peak, 195 S.W. 993; La 
Vaulx v. McDonald, 190 S.W. 604; Mid- 
dleton v. Dudding, 183 S.W. 443; Cox 
v. Jones, 129 S.W. 495, 229 Mo. 53; 
Meiners v. Meiners, 78 S.W. 795, 179 
Mo. 614; Brockman y. St. Louis Un- 
ion Trust Co., (App.) 44 S.W.(2d) 877 
[transf 38 S.W.(2d) 1010]; Lehmann 
v. Griffin, 31 S.W.(2d) 271, 224 Mo. 
App. 657; In re Aiken’s Hstate, (App.) 
5 S.W.(2d) 662; Heaton v. Dickson, 
133 S.W. 159, 153 Mo.App. 312. 


Neb.—Nebraska Nat. Bank v. Bayer, 
243 N.W. 115, 123 Neb. 391; Seybert 
v. Seybert, 224 N.W. 1, 118 Neb. 246; 
Hunter v. Miller, 190 N.W. 583, 109 
Neb. 219; Hill v. Hill, 182 N.W. 578, 
106 Neb. 1%; Marble v. City of Te- 
cumseh, 173 N.W. 581, 103 Neb. 625; 
Hill v. Hill, 132 N.wW. 738, 90 Neb. 
43, 38 L.R.A.N.S. 198. 


N.H.—Gale vy. Gale, 159 A. 122, 85. 
N.H. 358; Marvin vy. Peirce, 152 A. 
484, 84 N.H. 455; Flanders v. Parker, 
P20. A. 553,80: Nob 56657 (Canltonmenys 
Henderson, 111 A. 75, 79 N.H. 416; 
Jones v. Bennett, 99 A. 18, 78 N.H. 


224; Galloway v. Babb, 90 A. 968, 
TT NEB. 5259: 
N.J.—Popino v. Cook, 7 N.J.Law 


41; White v. Graves, (Ch.) 104 A 
205; National Newark & Hssex Bank- 
ing Co. v. Arthur Sunshine Home & 
Kindergarten for Blind Babies, 166 
A. 635, 113 N.J.Eq. 313; McDonald v. 
Clermont, 153 A. 601, 107 N.J.Eq. 585; 
Misch vi Misch 155) A. 8146 es05 Nese 
Eq. 746; In re Collins’ Estate, 133 A. 
188, 99 N.J.Eq. 333; Edwards v. Stults, 
128 A. 609, 97 N.J.Eq. 44; Bruce v. 
Bruce, 107 ‘A. 434, 90-N.J.Eiq. 573 
[rev 105 A. 492,°90 N.J.Hq. 1187; 
Stout Vv. Cook, 752A. ‘583).77 Nee has 
153 [rev on other grounds 81 A. 821, 
79 N.J.Eq. 573]; Burroughs v. Jamie- 
son, 53 A. 688, 62 N.J.Eq. 651; In re 
Fisher’s Estate, 148 A. 1938, 7 N.J. 
Mise. 1075; In re Kellogg’s Estate, 
129 A. 742, 3 N.J.Mise. 694. 
N.Y.—In re Watson’s Will, 186 N. 
EY 0787, 262 INVY2 "2845 » In rey GaryZs 
Will, 185 N.E. 88, 261 N.Y. 244; In re 
Martin’s Will, 174 N.E. 648, 255 N.Y. 
248; In re Durand’s Will, 164 N.E. 
737, 250 N.Y. 45; In re Crouse’s Es- 
tate, 155 N.E. 685, 244 N.Y. 400; In re 
Bump’s Will, 136 N.E. '295, 234 N.Y. 
60 [amendment of remittitur den 138 
N.E. 478, 234 N.Y. 625]; In re Silsby, 
128 N.E. 212, 229 N.Y. 396; Salter v. 
Drowne, 98 N.E. 401, 205 N.Y. 204; 
Hidt v. Hidt, 96 N.B. 729, 203 N.Y. 325 
[rearg den 98 N.E. 1136, 204 N.Y. 
639]; Dreyer v. Reisman, 96 N.E. 90, 
202 NiY.) 476, 365 L.ROA.N:Ss «6185 
Meeker v. Draffen, 94 N.E. 626, 201 
N.Y. 205, 33 G.R.A.N.S. 816, Ann.Cas. 
1912A 930; Riker v. Gwynne, 94 N.E. 
632, 201 N.Y. 143; Leggett v. Stevens, 
TU NBL 8974, 185 o NY. 703 - Gentral 
Trust Co. v. Hgleston, 77 N.E. 989, 185 
N.Y. 23; Herzog v. Title Guarantee, 
ete, Co. 6OUN LEE 2/83" 17.7% N.Y. 086, On 
L.R.A. 146; Matter of Russell, 61 N. 
EK. 166, 168 N.Y. 169; Damuth v. Lee, 
57 N.H. 743, 163 N.Y. 478; Miller v. 
Gilbert, 88 N.E. 979, 144 N.Y. 68; Bis- 
son v. West Shore R. Co., 38 N.E. 104, 
143 N.Y. 125; Tilden v. Green, 28 N.E. 
880, 1380 N.Y. 29; 14 I- R.A. 33,27 Am- 
S.R. 487; Greene v. Greene, 26 N.E. 
739, 125 N.Y. 506, 21 Am.S.R. °743; 
Weeks v. Cornwell, 10 N.E. 431, 104 N. 
Y. 825, 25 N.Y.Wkly.Dig. 518; Wager 
v. Wager, 96 N.Y. 164 [rev 16 N.Y. 
Wkly.Dig. 460]; Byrnes v. Baer, 86 
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N.Y. 210; Reynolds v. Robinson, 82.N. 
YPN; 37 ‘Am. RR. 555: » Ketel'tais' vi 
Keteltas, 72 N.Y. 312, 28 Am.R. 155; 
Brandow v. Brandow, 66 N.Y. 401 
laff 4 Thomps.&C." 385]: Lytle’ ‘v. 
Beveridge, 58 N.Y. 592 [aff 7 Lans. 
225]; Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod 3 Lans. 348]; In re 
Kunzenbacher’s Will, 262 'N.Y.S. 591, 
237 App.Div. 651; In re Weissmann’s 
Will, 247 N.Y.S. 901, 232 App.Div. 698 
Paff 2443 IN. Yes: 127, 137° Misc. 1134; 
In re Low’s Will, 250 N.Y.S. 192, 232 
App.Div. 414 [rev 241 N.Y.S. 506, 136 
Mise, 532, ‘aff 178. N:E: 817, 257 N.Y. 
613]; Baxter v. Mairs, 228 N.Y-S. 587, 
223. App.Div. 579; .In re Burdsall’s 
Will, 222 N.Y.S. 777, 221 App.Div. 756 
[aff sub nom. In re Waterbury Trust 
On, ZUM NAYS 6145 1238 Mise. 532i1; 
In re Gallien, 223 N.Y.S. 491, 221 App. 
Div. 409 [aff 218 N.Y.S. 687, 128 Misc. 
370, rev on other grounds 160 N.E. 8, 
247 N.Y. 195]; Jandorf v. Smith, 217 
INnYas. 145,217 App: Diva) 1502) tin ire 
Merrill’s Estate, 204 N.Y.S. 47, 208 
App.Div. 649 [aff 147 N.E. 176, 239 
N.Y. 517J; Stewart v. Stewart, 200 
N.Y.S. 168, 205 App.Div. 587; Lanier 
v. Taylor, 174 N.Y.S. 346, 186 App.Div. 
270; In re Leonard, 153 N.Y.S. 852, 
168 App.Div. 12, 16 Mills Surr. 96 [aff 
IS Ne AO 208 Ne Yo ole 3 oin}re 
Farmers’ Loan & Trust Co., 148 N.Y.S. 
574, 163 App.Div. 533, 13 Mills Surr. 
248 [mod on other grounds 107 N.E. 
340, 213 N.Y. 168, 2 A.L.R. 910]; New 
York Trust Co. v. Thomas, 127 N.Y.S. 
732,142 App.Div. 689; Wright v. 
Wright, 125 N.Y.S. 875, 140 App.Div. 
634 [aff 118 N.Y.S. 994]; Matter of 
Hoffman’s Will, 124 N.Y.S. 1089, 140 
App.Div. 121 [aff 121 N.Y.S. 100, 65 
Misc. 126, 7 Mills. Surr. 306, mod on 
other grounds 94 N.E. 990, 201 N.Y. 
247]; Lynch v. Pendergast, 67 Barb. 
501; In re Wait’s Estate, 266 N.Y.S. 
587, 148 Misc. 920; In re Burling’s 
Estate, 266 N.Y.S. 482,°148 Misc. 835; 
In re Costello’s Estate, 265 N.Y.S. 905, 
147 Misc. 629; In re Walsh’s Will, 264 
NcY.S: 72; 147 Mise. 2813. In, re: Stul- 
man’s Will, 263 N.Y.S. 197, 146 Misc. 
861; Low v. Bankers’ Trust Co., 261 
N.Y/S. 474, 146 Misc. 480; In re Wat- 
son’s Will, 258 N.Y.S. 755, 144 Misc. 
213 [mod on other grounds 262 N.Y.S. 
394, 237 App.Div. 625, 186 N.E. 787, 
262 N.Y. 284}; In re Johnson's Estate, 
258° Ney.S, 850, 144° Misc. 605. In re 
Bolton’s~ Will, “257 “«N.Y-S. “254, 143 
Mise. 769; In re McCafferty’s Will, 
254 Nr¥.S. 789, 142 Misce..371 Laff 25 
N.Y.S. 978, 236 App-Div. 678]; In re 
Jackson’s Estate, 255 .N.Y.S. 373,.142 
Misc. 352; In re Gates’ Estate, 254 
N. Y.-S. 614, 142 Misc. 83; In re Bar- 
rett’s Estate, 253 N.Y.S. 658, 141 Misc. 
637; In re Tuozzolo’s Will, 252 N.Y.S. 
441, 141 Misc. 251; In re Halbert’s 
Waele: NYS Soo. Lae  MISe= 31s 
In re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Misc. 245 [mod 254 N.Y.S. 1011, 
234 App.Div. 891]; In re Grefe’s Will, 
250: N.Y-S. 269,-140° Mise. 134; In re 
Winburn’s Will, 247 N.Y.S. 584, .139 
Mise. 5; In re Dyckman’s Will, 245 
N.Y.S. 631, 138 Mise. 253; In re Trott’s 
Will,.244-N.Y.S: 404, 137; Mise. 785; 
In re Billings’ Estate, 244 N.Y.S. 686, 
137 Mise. 758 [application reopen gr 
249 N.Y.S. 782, 139 Misc. 496]; ‘In re 
Wilkening’s Will, 244 N.Y.S. 115, 137 
Misc. 451; In re Barr’s Estate, 244 N. 
Y.S. 366, 137 Mise. 386 [mod on other 
grounds 252 N.Y.S. 122, 233 App.Div. 
290, aff 180 N.B. 346,258 N.Y. 592]; 
In re Weissmann’s Will, 243 N.Y.S. 
127, 137 Misc. 1138 [aff 247 N.Y.S. 901, 
232 App.Div. 698]; In re Weiner’s 
Will,’ 2/43 N.Y:S. 136, 137 \Mise. 46; 
In re Shumway’s Will, 246 N.Y.S. 178, 
136 Misc. 429; In re Hayman’s Es- 
fate, 239 N.Y.S: 588,136 Misc. 199, 
137 Misc. 329 [supplementing 237 N.Y. 
S. 215, 134 Misc. 803, and aff 243 N.Y. 
S. $03, 229 App.Div. 853, aff_177 N.E. 
139, 256 N.Y. 557]; In re Buckléy’s 
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Will, 287 N.Y.S. 298, 135 Misc. 156; 
In re Gorra’s Will, 236 N.Y.S. 709, 135 
Mise. 93; In re Michaels’ Bstate, 237 
NEYS Deisae loos Mise, 224: _ Olivers: ve 
Wells, 236 N.Y.S. 595, 134 Misc. 893 
[aff 248 N.Y.S. 328, 229 App.Div. 356, 
aff 173 N.E. 676, 254 N.Y. 451]; In re 
Rossiter’s Will, 236 N.Y.S. 443, 134 
Misc. 837 [aff 241 N.Y.S. 850, 229 App. 
Dive aTe0! wath is, IN 8:16, 2k ONG 


583]; In re Storey’s Will, 236 N.Y.S. 
518, 184 Mise. 791; In re Quinby’s 
Will, 235 N.Y.S. 308, 134 Mise. 296; 


In re Gargiulo’s Will, 236 N.Y.S. 143, 
134 Misc. 182; In re Jones’ Will, 234 
N.Y.S.. 316, 134 Mise: 26; In re Din- 
kel’s Will, :234-N.Y-S.: 97, 133° Mise. 
868; In re Manning’s Will, 234 N.Y.S. 
109, 188 Misc. 695 [aff 235 N.Y.S. 835, 
227 App.Div. 644, 170 N.E. 135, 252 
N.Y. 540]; In re Phelp’s Will, 232 N. 
Y.S;) 418, 123 Mise. 450; In re Kava- 
nagh’s Will, 282 N.Y.S. 308, 133 Misc. 
399; In re Purdy’s Will, 231 N.Y.S. 611, 
133 Misc. 217; In re Groth’s Will, 220 
N.Y.S. 505, 128 Misc. 905; In re Wa- 
terbury Trust Co., 219 N.Y.S. 614, 128 
Mise. 582 [aff sub nom. In re Burd- 
sall’s Will, 222 N.Y.S. 777, 221 App. 
Div. 756]; In re Blanch’s Will, 214 
INMYESi 565, e269 Misc. 242) wy Ingere 
Smith’s Will, 214 N.Y.S. 176, 126 Misc. 
296; In re Hoagland’s Estate, 211 N. 
Y.S. 629, 125. Mise. 376; In re Dain- 


‘trey’s Estate, 211 N.Y.S. 529, 125 Misc. 


369; In re Roth’s Estate, 211 N.Y.S. 
510, 125 Mise. 351; In re Stebbins’ 
Estate, 210 N.Y.S. 424, 125 Misc. 150; 
In re Johnson’s Will, 207 N.Y.S. 66, 
123 Mise. 834; In re Mildeberger’s 
Will, 204 N.Y.S. 881, 122 Mise. 743 
[aff 209 N.Y.S. 649, 212 App.Div. 727]; 
Haas v. Speenburgh, 203 N.Y.S. 202, 
122 Misc. 458 [aff 207 N.Y.S. 847]; In 
rey Warts AWaAll.. 202% NvY.. Sin 50d, 22 
Mise. 124; In re Sweeney’s Will, 200 
N.Y.S. 332, 120 Misc. 668; In re At- 
kinson’s Will, 197 N.Y.S. 831, 120 
Mise. 186; In re Trevor’s Will, 197 
N.Y.S. 719, 120 Mise. 22 [mod on 
other grounds 202 N.Y.S. 862, 207 
App.Div. 673. resettled on rearg 204 
N.Y.S. 387, 209 App.Div. 1, and mod 
on other grounds 145 N.E. 66, 239 
N.Y. 6, rearg den 147 N.E. 203, 239 N. 
Y. 579]; In re Van Tassell’s Will, 196 
IN; Yess Ouet yo Lon VEL Sern ATS)" Sn ore 
Trevor's Will,,.196 N.Y-S. 152, 119 
Mise. 277; Thacher v. Davies, 193 N. 
Y.S. 425, 118 Mise. 26; In re Hunt’s 
WALL iS 9 INDY. Sie) OD ily Ga MISC lio) 
In re Altman’s Estate, 188 N.Y.S. 493, 
115 Mise. 476; In re Reynolds, 186 
N.Y.S. 246, 114 Misc. 299 [rev 191 
N.Y.S. 245, 198 App.Div. 394, appeal 
dism* 135° Ni. ° 937, (233 N.Y.) 606); 
Chandler v. Kron, 180 N.Y.S. 198, 110 
Mise. 397; In re Reynolds’ Will, 178 
N.Y.S. 821, 109 Misc. 453 [aff 181 N.Y. 
S. 951]; In re Hodgson, 172 N.Y.S. 
814, 105 Mise. 284; In re Radford, 166 
N.Y.S. 910, 101 Misc. 278; In re Lum- 
mis, 166 N.Y.S. 936, 101 Mise. 258; 
In re Briggs’ Will, 167 N.Y.S. 632, 101 
Mise. 191 [mod 168 N.Y.S. 597, 180 
App.Div. 752 (mod 119 N.E. 1032, 223 
N.Y. 677)]; In re Douglas’ Will, 162 
N.Y.S. 853, 97 Misc. 208, 17 Mills Surr. 
480; In re Bouk’s Estate, 141 N.Y.S. 
922, 80 Mise. 196; In re Hillis, 178 N. 
Y.S. 348; In re Rosenbaum, 169 N.Y. 
S. 687; Baker v. Gerow, 126 N.Y.S. 
277; Lee v. Lee, 2 How.Pr.N.S. 76. 


N.C.—Bell v. Gillam, 157 S.E. 60, 
200 N.C. 411; Groce v. Groce, 156 S.E. 
99, 200 N.C. 27; West v. Murphy, 149 
S.E. 731, 197 N.C. 488; Dulin v. Dulin, 
148 S.B. 175, 197 N.C. 215; Washburn 
v. Biggerstaff, 143 S.H. 210, 195 N.C. 
624; Brown v. Brown, 142 S.E. 4, 195 
N.C. 315; Daniel v. Bass, 136 S.B. 733, 
193 N.C. 294; Scales v. Barringer, 133 
S.E. 410, 192 N.C. 94; In re Wolfe’s 
Will, 117 S.E. 804, 185 N.C. 563; Snow 
v. Boylston, 117 S.E. 14, 185 N.C. 321; 
Mcliver v. McKinney, 114 S.E. 399, 184 
N.C. 393; Dicks v. Young, 107 S.E. 
220, 181 N.C. 448; Goode v. Hearne, 
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105.-SiE. 5, 180° Ni@i.475; Carroll. v. 
Victory Mfg. Co., 104 S.B. 895, 180 N. 
C. 366; Baker v. Edge, 93 S.E. 462, 
174 N.C. 100; Faison v. Middleton, 88 
S.E. 141, 171 N.C. 170, Ann.Cas.1917E 
72; Freeman v. Freeman, 53 S.E. 620, 
141 N.C. 97. 


Ohio.—Sommers v. Doersam, 152 N. 
E. 387, 115 Ohio St. 139; Heath v. City 
of Cleveland, 151 N.H. 649, 114 Ohio 
St. 535; Nelson v. Minton, 187 N.E. 
576, 46 Ohio App. 39; Wagner v. 
Schrembs, 184 N.E. 292, 44 Ohio App. 
44; Rieck v. Riehards, 178 N.E. 276, 
40 Ohio App. 201; Gaston v. Moore, 
176 .N.E. 483, 38 Ohio App. 403; 
Schmid v. Schmid, 172 N.E. 629, 35 
Ohio App. 526; Stahl v. Mohr, 172 N.E. 
431, 35 Ohio App. 411; Foye v. Foye, 
172 N.E. 386, 35 Ohio App. 283; Stark 
v. Marsh, 29 Ohio C.A. 417; Parthe v. 
Parthe, 26 Ohio Cir.Ct.N.S. 577; Sad- 
ler v. Sadler, 23 Ohio Cir.Ct.N.S. 353; 
Zackman v. Dick, 34 Ohio Cir.Ct. 450; 
Swerer v. Ohio Wesleyan University, 
27 Ohio Cir.Ct. 144; Robbins v. Smith, 
27. Ohio Cir.Ct. 915, Sagersve Bryer; 
24 Ohio N.P.N.S. 129; Griffitt v. Wet- 
zel, 17 Ohio N.P.N.S. 49; Poor v. Hart, 
9 Ohio N.P.N.S. 49. 


Or.—In re Kulka’s Hstate, 18 P.(2d) 


1036; In re Hale’s Hstate, 18 P.(2d) 
es Bilyeu v. Crouch, 189 P. 222, 96 
r. 66. 


Pa.—In re Sheldrake’s Estate, 162 
A. 823, 308 Pa. 542; In re Weir’s Es- 
tate, 161 A. 730, 307 Pa. 461; In re 
Mayhew’s Estate, 160 A. 724, 307 Pa. 
84, 83 A.L.R. 149; In re Pollock’s Es- 
tate, 159 A. 555, 306 Pa. 301; In re 
Lonergan’s Estate, 154 A. 387, 303 Pa. 
142; In re Bissell’s Estate, 153 A. 692, 
302 Pa. 27; Chesnut. v. Chesnut, 151 
A. 339, 300 Pa. 146,/75 A.L.R. 66; (In 
re Kissinger’s HMstate, 141 A. 253, 292 
Pa. 336; In re Packer’s Estate, 139 
A. 868, 291 Pa. 198; In re Yates’ Es- 
tate, 126 A. 254, 281 Pa. 178; In re 
Lippincott’s Estate, 120 A. 136, 276 
Pa. 283; In re Joyce’s Estate, 117 A. 
90, 273 Pa. 404; In re Henry’s Estate, 
114 - A. LTT. 27)" Paw 4167) Inv tes bud 
wick’s Estate, 112 A. 543, 269 Pa. 365; 
Bechtel v. Fetter, 111 A. 50, 267 Pa. 
173; In re Reinheimer’s Estate, 108 
A. 412, 265 Pa. 185; In re Mizener’s 
Hstate, 105 A. 46, 262 Pa. 62; In re 
Thompson’s Estate, 79 A. 173, 229 Pa. 
542; In re Grothe’s Estate, 78 A. 88, 
229 Pa. 186; Watson v. Martin, 77 A. 
450, 228 Pa. 248, 20 Ann.Cas. 1288; 
In re Canfield’s Estate, 167 A. 500, 109 
Pa.Super. 329; Groner v. Groner, 161 
A. 493, 105 Pa.Super. 302; In re Clark’s 
Estate, 99 Pa.Super. 490; Lucas’ Est., 
14 Pa.Dist.&Co. 624; Hunt v. Hunt, 
1 Pa.Dist.&Co. 431; Warrington v. 
Brooklyn \-Trust Co.;. 1 | Pa. Disv&Co: 
125; Roop’s Estate, 1 Pa.Dist &Co. 
107; Hamaker v. Charles, 30 Pa.Dist. 
229; In re Young’s Estate, 28 Pa.Dist. 
869; Hannes’ Estate, 2 Pa.Dist. 21, 12 
Pa.Co. 387; White's Hst., 41 Pa.Co: 
663; Silverthorn’s Est., 2 Pa.Co. 393; 
Duffield v. Morris, 4 Pa.L.J. 79 [rev 
on other grounds 8 Watts & S. 348]. 


Philippine.—Benedicto v. Javellana, 
10 Philippine 197. 


Porto Rico.—Asilo de Ponce v. Mar- 
tinez, 16 Porto Rico 361. 


R.I.—Gould v. Rhode Island Hos- 
pital Trust Co., 167 A. 119; Rhode 
Island Hospital Trust Co. v. Rucker, 
155. A. 664554 IRS OW, 83 eA baie less 
[rearg den 157 A. 927, supplemented 
160 A. 465, 52 R.I. 277]; Union Trust 
Co. pve Campi elo le AL T3i bie Re leeriGrs 
Brown v. Hughes, 142 A. 617; Mc- 
Canna v. Hanan, 142 A. 609, 49 R.I. 
349; City of Providence y. Payne, 134 
A. 276, 47 R.I. 444; Crowell v. Rose, 
94 A. 683, 38 R.I. 93; Gardner v. Viall, 
90 A. 760, 36 R.I. 486; In re Davis, 35 
A. 1046, 19 R.I. 654. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86; Bomar v. Corn, 147 S.E. 
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or, as is sometimes said, the testator’s intention must 
be ascertained from the four corners of the will.*° 
If the intention is expressed in terms that are am- 
biguous, the court takes into consideration the sit- 
uation of the testator and the eircumstances sur- 
rounding him at the time he exeeuted the will, but 


659, 150 S.C. 111; Thomson v. Ehrlich, 
146 S.E. 149, 148 S.C. 330; First Nat. 
Bank v. Hutson, 140 S.E. 596, 142 S.C. 
239; Free v. Sandifer, 126 S.E. 521, 
131 S.C. 232; Cayce Land Co. v. Guig- 
nard, 117 S.I. 644, 124 S.C. 443; Smith 
VE Heyward, 105 S.B. 275, 115 S.C. 145; 
Adams v. Verner, 86 S.B. 211, 102 S. 
C. 1; Rowe v. Moore, 72 S.E. 468, 89 
SaCge Loh 


S.D.—In re Hurley’s Estate, 248 N. 
W. 194. 


Tenn.—Malone v. McGruder, 8 Tenn. 
Civ.A. 526; Truett v. Cook, 5 Tenn. 
Civ.A. 456. 


Tex.—Bittner y. Bittner, (Commn. 
App.) 45 S.W.(2d) 148 [aff (Civ.App.) 
27 S.W.(2d) 852]; Sailer v. Furche, 
(Commn.App.) 22 S.W.(2d) 1065 [rev 
(Civ.App.) 8 S.W.(2d) 334]; Arring- 
ton v. MeDaniel, (Commn.App.) 14 S. 
W.(2d) 1009 [mod (Civ.App.) 4 S.W. 
(2d) 262]; Grubb vy. Anderson, (Giv. 
App.) 38 S.W.(2d) 847; Rae v. Baker, 
(Civ.App.) 38 S.W.(2d) 366; Hocker 
Vv. Piper, (Civ.App.) 2 S.W.(2d) 997; 
Bartlett v. Terrell, (Civ.App.) 292 S. 
W. 273; Maibaum v. Union Trust Co., 
(Civ.App.) 291 S.W. 924; Hunting v. 
Jones, (Civ.App.) 183 S.W. 858 [rev 
(Commn.App.) 215 S.W. 959, mod 
(Commn.App.) 221 S.W. 265]; John- 
son v. Avery, (Civ.App.) 148 S.W. 
1156 [rev 192 S.W. 542]; Buckley v. 
Herder, (Civ.App.) 133 S.W. 7038. 


Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70; In re Walbridge’s 
Tee Que A ei aG oO 2 Avil 42.9.5 eel ne 
Carter’s Will, 134 A. 581, 99 Vt. 480, 
61 A.L.R. 1005. 


Va.—Rady v. Staiars, 168-S.E. 452; 
Simmons v. Gunn, 157 S.E. 5738, 156 


Va. 305; Farrar v. Pemberton, 152 
SH. 9839, 154 Va. 61; Fleenor -v. 
Sproles, 139 S.E. 286, 148 Va. 508; 


Thomas v. House, 134 S.E. 673, 145 
Va. 742; Snidow v. Day, 134 S.E. 704, 
145 Va. 721; Driskill v. Carwile, 133 S. 
BH. 773, 145 Va. 116; Oakes v. Dicker- 
son, 126 S.E. 670, 141 Va. 726; Swan 
Vv. Swan’s’ Ex’ry-117 SE. 858;-136: Va. 
496; Roberts v. Scyphers, 104 S.E. 
698, 128 Va. 85; Payne v. Payne, 104 
SB. 712, 128° Va. 33; Hill’s:Adm’rs vy. 
Hill, 103 S.E. 605, 127 Va. 341; Pen- 
ick’s Ex’r v. Walker, 99 S.B. 559, 125 
Va. 274; Conrad v. Conrad’s Ex’r, 97 
Sere 30) 123) Va Tis ure iv. Burt, 
93 S.E. 672, 121 Va. 413; Lindsey v. 
Wckels, 40 S.E. 23, 99 Va. 668; Waring 
v. Bosher’s Adm’r, 21 S.E. 464, 91 Va. 
286; Stokes v. Van Wyck, 3 S.B. 387, 
83 Va. 724; Johns v. Scott, 23 Gratt. 
(64 Va.) 704. 


Wash.—Winner v. Carroll, 13 P. 
(2d) 459, 169 Wash. 208; Feeney v. 
Lutkin,, 292) Pi 257, 159. Wash. 182; 
Bowlés v. Denny, 285 P. 422, 155 
Wash, 535; In re Sharpnack’s HMstate, 
244 P. 715, 138 Wash. 473; Shufeldt 
v. Shufeldt, 227 P. 6, 130 Wash. 253; 
In re Chappell’s Estate, 213 P. 684, 
124 Wash. 128; Davis v. Brown, 191 P. 
1098, 112 Wash. 121; In re Peters’ Es- 
tate, Tides seer ar DD 101 Wash. 572; Den- 
ton v. Schneider, 142 P. 9, 80 Wash. 
506; Peck v. Peck, 137 P. WO eG 
Wash. 548. 

W.Va.—-First Huntington Nat. 
Bank v. Colvin, 171 S.H. 413; Couch 
v. Eastham, 73 S.E. 314, 69 W.Va. 710, 
89 L.R.A.N.S. 307; Pack v. Shanklin, 
27 S.E. 389, 43 W.Va. 304; Couch vy. 
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Eastham, 3 S.E. 23, 29 W.Va. 1784; 
Graham v. Graham, 23 W.Va. 36, 48 
Am.R. 364; Bell’s Adm’r v. Humphrey, 
8 W.Va. 1. 


Wis.—In re Larson’s Will, 247 N.W. 
880; In re Southard’s Will, 242 N.W. 
583, 208 Wis. 148; In re Fouks’ Will, 
238 N.W. 869, 206 Wis. 69; Egan v. 
Siegel, 233 N.W. 569, 203 Wis. 119; 
In re Brandstedter’s Estate, 224 N.W. 
735, 198 Wis. 457; In re Roth’s Will, 
210 N.W. 826, 191 Wis. 366; In re 
Griffiths’ Will, 179 N.W. 768; 172 Wis. 
630; In re Owens’ Will, 159 N.W. 906, 
$64 Wis. 260; In re Ehlers’ Will, 143 
N.W. 1050, 155 Wis. 46; Upham v. 
Plankinton, 140 N.W. 5, 152 Wis. 275, 
48 L.R.A.N.S. 1004, Ann.Cas.1914C 
376; In re Prasser’s Will, 121 N.W. 
648, 140 Wis. 92; Pabst v. Goodrich, 
oy N.W. 398, 183 Wis. 43, 14 Ann.Cas. 

24. 


Eng.—Bootle v. Blundell, Coop. 136, 
10 Eng.Ch. 186, 35 Reprint 506, 
Meriv. 193, 35 Reprint 646, 19 Ves.Jr. 
494, 34 Reprint 600. 


Can.—Maclean vy. Henning, 33 Can. 


S.C. 305. 
Ont.—Re Lishman, 19 Ont.W.N. 
365; Re Smith, 15 Ont.W.N. 45. 


“The expression that the rule of 
construction is to be the intention of 
the testator is apt to lead into error, 
because that word is capable of being 
understood in two senses, viz., as de- 
Scriptive of that which the testator 
intended to do, and of that which is 
the meaning of the words he has used. 
The will must be in writing, and the 
only question is, what is the meaning 
of the words used in that writing. 
To ascertain which every part of it 
must be considered with the help of 
those surrounding circumstances, 
which are admissible in evidence to 
explain the words, and put the Court 
as nearly as possible in the situation 
of the writer of the instrument.” 
Lord Wensleydale in Grey v. Pearson, 
6 H.L.Cas. 61, 10 Reprint 1216, 1234. 


[a] Reason for rule.—‘It is set- 
tled beyond controversy that, what- 
ever method may be resorted to for 
the interpretation of a will, it must 
be applied solely with a view to ar- 
rive at the intention of the testator, 
as his intention may be gathered 
from the language found in the in- 
strument itself. However clearly an 
intention not expressed in the will 
may be proved by extrinsic evidence, 
the rule of law requiring wills to be 
in writing stands as an insuperable 
barrier against carrying the intention 
thus proved into execution.” Dough- 
erty v. Rogers, 20 N.E. 779, 780, 119 
Ind. 254. 


46. Ill—Eyer v. Williamson, 100 
N.E. 188, 256 Ill. 540. 


Iowa.—Benham vy. Turkle, 153 N.W. 
1017, 173 Iowa 598. 


Mich.—Crisp vy. Anderson, 169 N. 
W. 855, 204 Mich. 35; Serrill v. Oxto- 
by, 157 N.W. 362, 191 Mich. 10. 


Minn.—In re Woodward’s Estate, 
86 N.W. 1004, 84 Minn. 161. 


Miss.—Ball v. Phelan, 49 So. 956, 
94 Miss. 293, 23 L.R.A.N.S. 895. 


Mo.—Stewart v. Jones, 118 S.W. 1, 
219 Mo. 614, 131 Am.S.R. 595; Turney 
v. Sparks, 88 Mo.App. 363. 


[§ 1119 


only as they explain its provisions,*’ or the court 
may transpose or supply words to effectuate an in- 
tention which is plain and unmistakable, but not 
Henee a will cannot be construed by a 
mere conjecture as to the intention of the testator ;*° 
but it is the intention which the testator expresses in 


N.C.—Paul v. Willoughby, 169 S.B. 
226, 204 N.C. 595; Carroll v. Herring, 
104 S.E. 892, 180 N.C. 369. 

Ohio.—Alter vy. Alter, 22 Ohio N.P. 
N.S. 517. 


Pa.—In re Mereto’s Estate, 166 A. 
893, 311 Pa. 374; Provenchere’s Ap- 
peal, 67 Pa. 463; Ruch’s Est., 12 Pa. 
Dist... 519. 

S.C.—Des Portes v. Des Portes, 154 
S.E. 426, 157 S.C. 407. 


Wash.—In re Peters’ Estate, 172 P. 
870, 101 Wash. 572. 


“This intent must be gathered, it is 
true, from _the language used in the 
will, and 4 this is meant that such 
intention shall be gathered from the 
four corners of the instrument; that 
is to say, from the whole will—the 
whole frame of the will; the whole 
scheme of the testator manifested by 
the will, taking into consideration 
and giving due weight to every word 
in the will; and, when once the ac- 
tual intent of the testator at the time 
of the making of the will has been 
in this way ascertained, all minor, 
subordinate, and technical rules of 
construction must yield to this para- 
mount intent thus ascertained.” Ball 
v. Phelan, 49 So. 956, 958, 94 Miss. 293, 
23 L.R.A.N.S. 895. 


47. See infra § 1120. 

48. See infra §§ 1137-1141. 

49. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 

Cal.—In re Watt, 175 P. 415, 179 Cal. 
20; In re Hisey’s Estate, 289 P. 889, 
106 Cal.App. 678. 


Conn.—Shepard v. Union & New Ha- 
ven Trust Co., 138 A. 809, 106 Conn. 
627; Birge v. Nucomb, 105 A. 335, 93 
Conn. 69. 


- Fla.—Rewis v. Rewis, 84 So. 93, 79 
Fla, 126; Perkins v. O’Donald, 82 So. 
401, 77 Fla. 710, 727. 


Ill.— First Trust & Savings Bank of 
De Kalb vy. Olson, 187 N.E. 282, 353 
Ill. 206; Foss v. State Bank & Trust 
Co., BUD INE 12;2 348 v IIT 984 fate whe. 
Ill.App. 435]; Jordan v. Jordan, 117 
N.E. 1049, 281 Tll. 421; Smith vy. 
Christopher, 268 Ill.App. 23. 

Ind.—Dickey v. Citizens’ State Bank 
of Fairmount, (App.) 180 N.E. 36. 

Mass.—Anderson v. Bean, 107 N.E. 
964, 220 Mass. 360; Sanger v. Bourke, 
95 N.E. 894, 209 Mass. 481. 

Mo.—Robert v. Mercantile Trust 
Co., 238 S.W.(2d) 32, 324 Mo. 314. 

N.H.—Jones v. Bennett, 99 A. 18, 78 
N.H. 224. 

N.J.—Bruce v. Bruce, 105 A. 492, 90 
N.J.Eq. 118. 

N.Y.—Matter of Logan, 30 N.E. 485, 
131 N.Y. 456; In re Brewster’s Estate, 
260 N.Y.S. 588, 144 Misc. 888. 

Ohio.—Sadler vy. Sadler, 23 Ohio Cir. 
Ct.N.S.’ 353. 

Or.—In re Johnson’s Estate, 
P. 385, 100 Or. 142. 

Pa.—Kelley’s Est., 17 Pa.Dist. 456. 

R.I.—Smith y. Bradford, 154 A. 272, 
bl PRALIr289% 

Tex.—Barmore v. Darragh, (Civ. 
App.) 231 S.W. 472 [rev (Commn. 
App.) 242 S.W. 714]. 

Va.—Compton v. Rixey’s HEx’rs, 98 
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his will that controls and not that which he may have 
had in his mind,*° or which is manifested by some 
other paper not a part of the will,®* or by previous 
declarations of the testator,°? or by his subsequent 
declarations to show a change of mind,** or by the 
testimony of the serivener who drew the will.*4 
Where there is not discoverable in the will any in- 
dication of the intention of the testator, either ex- 
press or implied from any of its terms, the court must 
be governed by such rules of law as have been estab- 
lished to meet the circumstances of the case,°* and 


S.E. 651, 124 Va. 548, 5 A.L.R. 465; 
Harrison v. Haskins, 2 Patt.&H. 388 
(holding that an express disposition, 
although probably involving an over- 
sight or mistake by the testator, can- 
not be controlled by an _ inference 
ence is not necessary and indubita- 

e). 

W.Va.—Coberly v. Earle, 54 S.E. 
pact 60 W.Va. 295, 12 Prob.Rep.Ann. 

Ont.—In re Newcombe, 
590. 


See also infra § 1123. 


Conjecture as basis of implied de- 
vise or bequest see infra § 1123. 


50. Cal.—In re Sessions’ Estate, 
_153 P. 231, 171 Cal. 346; In re Major’s 
Estate, 264 P. 542, 89 Cal.App. 238; 
In re Ogden’s Estate, 248 P. 680, 78 
Cal.App. 412. 


D.C.—Washington Loan & Trust Co. 
Me Hammond, 278 F. 569, 51 App.D.C. 
60. 


Ga.—Hertz v. Abrahams, 36 S.E. 
409, 110 Ga. 707, 50 L.R.A. 361 (hold- 
ing that if the testator uses words 
which clearly create one estate, al- 
though he designed another, his in- 
tention must yield to the rules of 
law). 

Ill.— First Trust & Savings Bank of 
De Kalb v. Olson, 187 N.E. 282, 353 
Ill. 206; Dahmer v. Wensler, 182 N. 
E. 799, 350 Ill. 23; Ryan v. Beshk, 170 
N.E. 699, 339 Ill. 45; McCormick v. 
Sanford, 149 N.E. 476, 318 Ill. 544; 
Downing v. Grigsby, 96 N.B. 513, 251 
Tll. 568; State Bank & Trust Co. v. 
Foss, 257 Ill.App. 435 [aff 175 N.E. 
12, 343 Ill. 94]; Prettyman v. Marcy, 
205 Ill.App. 222; Gee v. Gee, 107 Ill. 
App. 313 [aff 68 N.H. 515, 204 Ill. 588], 


Iowa.—In re Spahr’s Estate, 230 N. 
W. 434, 210 Iowa 17. 


42 Ont.L. 


Ky.—Futrell v. Futrell’s Ex’r, 7 
S.W. y(3a) 232; 224 Ky. 814; Walton v. 
Jones, 287 S.W. TOs 216 Ky. 289; 


Shirley v. Graham, 256 S.W. 718, 201 
Ky. 339; Fowler v. Mercer’s Bx’r, 185 
S.W. 1117, 170 Ky. 353. 

La.—Maguire v. Maguire, 
443, 110 La. 279. 

Me.—Cotton v. Smithwick, 66 Me. 
360. 

Md.—Coudon y. Updegraff, 83 A. 145, 
117 Md. 71; Zimmerman vy. Hafer, 32 
A, 316, 81 Md. 347. 

Mass.—Chase v. Union Nat. Bank of 
Lowell, 176 N.E. 508, 275 Mass. 503. 


Miss.—National Bank of Greece v. 
Savarika, 148 So. 649. 

N.Y.—In re Juilliard’s Estate, 191 
N.Y.S. 904, 117 Mise. 642; Baker v. 
Gerow, 126 N.Y.S. 277. 

N.C.—Shepard v. Bryan, 
835, 195 N.C. 822. 

Ohio.—Sadler v. Sadler, 23 Ohio Cir. 
Ct.N.S. 353; Zackman v. Dick, 34 Ohio 
Cir.Ct. 450. 

Pa.—In re Kidd’s Estate, 141 A. 730, 
293 Pa. 56; Butler County Nat. Bank 
re MacMullen, 141 A. 484, 292 Pa. 556, 
1 ohh a ke Al BG eye Mawed Stee Dist.&Co. 431; 
Whitaker’s Est., 6 Pa.Dist. 140, 19 Pa. 


34 So. 


143 S.E. 
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Co. 324; Knauss’ Bst., 9 Pa.Co. 621. 


Tex.—First Nat. Bank v. Wallace, 
(Civ.App.) 13.S.W.(2d) 176 [rev 35 S. 
W.(2d) 1036, 120 Tex. 92]. 

Va.—Widgeon v. Widgeon, 133 S.E. 
353, 147 Va. 1068; Brown v. Gibson’s 
Ex’r, 59 S.E. 384, 107 Va. 383; Waring 
v. Bosher’s Adm’r, 21 S.E. 464, 91 Va. 
286; Stokes v. Van Wyck, 3 S.E. 387, 
83 Va. 724. 

W.Va.—Neal v. Hamilton Co., 73 S. 
E. 971, 70 W.Va. 250; Wills v. Foltz, 
56 S.E. 478, 61 W.Va. 262, 12° LAR:A. 
N.S. 283. 


Eng.—Doe vy. Gaillimi, 5 B.&Ad. 621, 
27 H.C.L. 263, 110 Reprint 920 [aff 3 
A.&H. 340, 30 E.C.L. 169, 111 Reprint 
442]; Grey v. Pearson, 6 H.L.Cas. 61, 
10 Reprint 1216. 

Ont.—Re Richer, 16 Ont.W.N. 345. 


* 51. Zimmerman v. Hafer, 32 A. 316, 
81 Md. 347. 

Construing instruments together 
See infra § 1165. 

Extrinsic document as part of will 
see supra §§ 268, 269 in 68 C.J. 


52. See infra § 1179. 
53. See infra § 1179. 
54. See infra § 1180. 


55. Thatcher v. Thatcher, 104 A. 
515, 1171 Mes 331. 


56. Crocker v. Crocker, 120 N.E. 
110, 230 Mass. 478, 5 A.L.R. 1617. 


57. Evidence to aid construction 
see infra §§ 1172-1189. 


58. U.S.—Gossett v. Swinney, 53 
F.(2d) 772 [aff 44 F.(2d) 172, cert den 
529 S:Ct. 2497, 286. UES) 2545, 76. 1 Bid. 
1282]; Watling v. Watling, 15 F.(2d) 
719 [aff 27 F.(2d) 193]; Lyons v. 
Lyons, 233 F. 744, 147 C.C.A. 510 [aff 
22408. T72); Canfield v. Canfield. 118 
RF. 1, 55 C.C.A. 169; Elyton Land Co. 
v. McElrath, 53 F. 768, 3 C.C.A. 649. 


Ala.—Reid v. Armistead, 138 So. 
537, 224 Ala. 43; Roberts v. Cleveland, 
132 So. 314, 222 Ala. 256; Schowalter 
v. Schowalter, 128 So. 458, 221 Ala. 
364; First Nat. Bank vy. Sheehan, 126 
So. 409, 220 Ala. 524; Achelis v. Mus- 
grove, 101 So. 670, 212 Ala. 47; Steele 
v. Crute, 93 So. 694, 208 Ala. 2; Fowl- 
kes v. Clay, 88 So. 651, 205 Ala. 523; 
Jemison vy. Brasher, 81 So. 80, 202 Ala. 
578; Rutland v. Emanuel, 80 So. 107, 
202 Ala. 269; Myrick v. Williamson, 
67 So. 278, 190 Ala. 485. 


Ark.—yYeates v. Yeates, 16 S.W.(2d) 
996, 179 Ark. 543, 65 A.L.R. 466; Stifft 
v. W. B. Worthen Co., 6 S.W.(2d) 527, 
177 Ark. 204; Eagle v. Oldham, 174 
S.W. 1176, 1199, 116 Ark. 565. 


Cal.—In re Metcalfe’s Estate, 251 
P. 202, 199 Cal. 716; In re McCurdy’s 
Estate, 240 P. 498, 197 Cal. 276; In re 
Ryan’s Estate, 216 P. 366, 191 Cal. 
307; In re Franck’s Estate, 210 P. 417, 
190 Cal. 28; In re Phelp’s Estate, 190 
P. 18, 182 Cal. 742; In re Hoytema’s 
Estate, 181 P. 645, 180 Cal. 430; In re 
Sessions’ Estate, 153 P. 231, 171 Cal. 
346; In re Spreckles’ Estate, 123 P. 
Sil, 162) -Caly 55955) In: re. Carethers’ 
Hstate, 119 P. 926, 161 Cal. 588; In re 
Murphy’s Estate, 106 P. 230, 157 Cal. 
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this is especially so where the testator is presumed 
to have known the rule of law and made no provision 
in the will for such econtingency.®® 


[§ 1120] c. Surrounding Facts and Circumstanc- 
In determining the testator’s intention the 
court should place itself as nearly as possible in his 
position, and hence, where the language of the will is 
ambiguous or doubtful, should take into considera- 
tion the situation of the testator and the facts and 
circumstances surrounding him at the time the will 
was executed,°® and such general information as the 


63, 187 Am.S.R. 110; In re Brown’s 
Estate, 6 P.(2da) 319, 119 Cal.App. 195; 
In re Nordgren’s Estate, 2 P.(2d) 481, 
115 Cal.App. 634; In re Sayre’s Es- 
tate, 300 P. 833, 114 Cal.App. 649; 
In re Major’s Estate, 264 RP. 542, 89 
Cal.App. 238; In re ‘Weber's Bstate, 
245 Ps 077.6, 76 Cal.App. 723. 


Conn.—Bridgeport City Trust Co. 
v. Shaw, 161 A. 341, 115 Conn. 269; 
Union & New Haven Trust Co. v. 
Ackerman, 158 A. 224, 114 Conn. 152: 
Swole v. Burnham, 149 A. 229, 111 
Conn. 120; First Nat. Bank v. Somers, 
137- A. 737, 106 Conn. 267; Catto v. 
Plant, 137 A. 764, 106 Conn. 236; Hart- 
ford-Connecticut Trust Co. v. Beach, 
123 A. 921, 100 Conn. 351; Middletown 
Trust Co. v. Gaffey, 112 A. 689, 96 
Conn. 61; Mosle v. Goodrich, 109 A. 
166, 94 Conn. 426. 


Del.—Sussex Trust Co. v. Polite, 
106 A. 54, 12 Del.Ch. 64. 
D.C.—Cruit v. Owen, 25 App.D.C. 


514 [aff 27 
L.Ed. 227]. 


Ga.—Owens y. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196; Sumpter v. 
Carter, 42 S.E. 324, 115 Ga. 893, 60 L. 
R.A. 274. 


Hawaii.—Mercer vy. Kirkpatrick, 22 
Hawaii 644. 


Ili.i—Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Moffet v. Cash, 179 
N.E. 186, 346 Ill. 311; Moffet v. Cash, 
178 N.E. 658, 346 Ill. 287; La Rocque 
v. Martin, 176 N.E. 734, 344 Ill. 522; 
Snapp v. Gallehue, 164 N.E. 222, 333 
Ill. 138; Boys v. Boys, 159 N.E. 217, 
328 Ill. 47; Jensen v. McMahon, 155 
N.E. 379, 324 Ill. 574; Bimslager v. 
Bimslager, 154 N.E. 135, 323 Till. 303; 
Wells v. Dalies, 149 N.E. 279, 318 ml. 
301; Smith v. Thomas, 147 N.E. 788, 
317 Ill. 150; Fuller v. Fuller, 146 N.E. 
174, 315 Ill. 214; Baker v. Litton, 143 
N.E. 64, 311 Ill. 453; Himmel v. Him- 
mel, 128 N.E. 641, 294 Ill. 557, 13 A. 
L.R. 608; Munie v. Gruenewald, 124 
N.E. 605, 289 Ill. 468; Smith v. Gar- 
ber, 121 N.E. 173, 286 Ill. 67; Walker 
v. Walker, 118 N.E. 1014, 283 Ill. 11; 
Alford v. Bennett, 117 N.E. 89, 279 
Ill. 375; Ward v. Caverly, 114 N.B. 
924, 276 Ill. 416; McDole v. Thurm, 
114 N.E. 542, 276 Ill. 200, L.R.A.1917B 
1150; Little v. Bowman, 114 N.E. 519, 
276 Ill. 125; Des Boeuf v. Des Boeuf, 
113 N.E. 900, 274 Ill. 594; Abrahams 
v. Sanders, 113 N.E. (EMG 974 Ill. 452; 
Martin v. Martin, 113 N.E. 150, 273 
Ill. 595; O’Hare vy. Johnston, 113 N. 
E. 127, "273 Ill. 458 {rev 194 Ill.App. 
153]; "McClintock v. Meehan, 113 N. 
E. 43, 273 Ill. 434; Nixon v. Nixon, 
109 N.E. 294, 268 Ill. 524; Dickinson 
v. Belden, 108 N.E. 1011, 268 Ill. 105; 
Coon v. McNelly, 98 N.E. 218, 254 Ill. 
39; Wallace v. Foxwell, 95 N.E. 985, 
250 Il. 616, 50 L.R.A.N.S. 632; Smith 
v. Dellitt, ‘94 N.E. 113, 249 Tl. TTS 
Wallace v. Noland, 92 N.H. 956, 246 
Ill. 535, 138 Am.S.R. 247; Mills v. Teel, 
92 N.E. 310, 245 Ill. 483; Gano v. Gano, 
88 N.E. 146, 239 Ill. 539, 22 L.R.A.N.S. 


S.Ct. 71, 203 U.S. 368, 51 


450; Armstrong v. Barber, 88 N.E. 
246, 239 Ill. 389; Stisser v. Stisser, 
85 N.E. 240, 235 Ill. 207; Felkel v. 


O’Brien, 83 N. E. 170, 231 Til. 329; Kifer 


64 [69 C.J.] 

v. Allen, 81 N.E. 1105, 228 Tll. 507; 
Heckler v. Young, 264 Ill.App. 34; 
Simons v. Corlett, 248 Ill.App. 453; 
Boyle v. John M. Smyth Co., 248 Ill. 
App. 57; Alderman v. Dystrup, 215 
Ill.App. 421 [aff 127 N.E. 707, 293 Ill. 
504]; Kirk v. Kirk, 166 Ill.App. 25; 
Lich v. Werling, 151 Ill.App. 340; Mc- 
Gooden vy. Bartholic, 132 Ill.App. 392; 
Olcott v. Tope, 115 IllApp. 121 [aff 
72 N.E. 751, 213 Ill. 124]; Dearlove v. 
Otis, 99 Ill.App. 99. ; 


Ind.—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 593; Hertford v. Harned, 
113 N.B. 727, 185 Ind. 213; Brookover 
v. Branyan, 112° N.E. 769, 185, Ind. 1; 
Conover v. Cade, 112 N.E. 7, 184 Ind. 
604;. Steiglitz v. Migatz, 105 N.EH. 
465, 182 Ind. 549; McCoy v. Houck, 99 
N.H. 97, 180 Ind. 634; Skinner v. 
Spann, 93 N.E. 1061, 95 N.B. 243, 175 
Ind. 672; Daugherty v. Rogers, 20 N. 
Be wi9 19. Ind. 254.7 3 RAL {84T; 
Billings v. Deputy, 146 N.E. 219, 85 
Ind.App. 248; Nickerson v. Hoover, 
115 N.E. 588, 70 Ind,App. 343; Wallace 
Vv. Cutsinger,. 1157 IN-BA°78 9, 766 Ind. 
App. 185; Sigler v. Shelly, 105 N.E. 
403, 56 Ind.App. 685; Nelson v. Nel- 
son, (App.) 72 N.E. 482, 36 Ind.App. 
sod5 DUNE EB 6.09: 


Iowa.—Cook v. Underwood, 228 N. 
W. 629, 209 Iowa 641; In re Dodge’s 
state, 223 N.W. 106, 207 Iowa 374; 
Scofield v. Hadden, 220 N.W. 1, 206 
Iowa 597; In re Mikkelsen’s Estate, 
211 N.W. 254, 202 Iowa 842; Marvick 
v. Donhowe, 182 N.W.°182, 191 Iowa 
214; In re Ullrich’s Estate, 179 N.W. 
176, 189 Iowa 868; Hiller v. Herrick, 
179 N.W. 113, 189 Iowa 668; In re 
Mount’s Hstate, 178 —N.W. 391, 189 
Iowa 279; Warden v. Overman, 135 
N.W. 649, 155 Iowa 1; Chapman v. 
Newell, 125 N.W. 324, 146 Iowa 415; 
In re Freeman’s Estate, 124 N.W. 804, 
146 Iowa 388. 


Kan.—Guthrie v. Guthrie, 286 P. 
195, 180 Kan. 433; Hawkins v. Han- 
sen, 139 P. 1022, ‘92 Kan. 73, TARA: 
1915A 90 [reh 142 P. 280, 92 Kan. 740, 
L.R.A.1915A 95]; Ernst v. Foster, 49 
P. 527, 58 Kan. 438. 


Ky.—Blessing v. Johnston, 61 S.W. 
(2d) 635, 249 Ky. 777; Corn v. Roach, 
9 S.W.(2d) 1074, 225 Ky. 7254 Bain: 
v. Hardin, 4 S.W. (2d) 745, 233, Ky. 
192; Goodloe’s Xa Ney EU rman Onps. 
W. 23, 207 Ky. 765; Reed v. Williams, 
240 S.W. 391, 194 Ky. 662; Penick v. 
ewis,, 2o8:)5.W. 745, 194. Ky. 231; 
Prather v. Watson’s Ex’r, 220 S.W. 
532, 187 Ky. 709; Noel v. Jones, 216 
S.W. 98, 185 Ky. 835; Sauer v. Tay- 
Tor’s Bx’r, 212 S.W. 583, 184 Ky. 609; 
Carroll v. Cave Hill Cemetery Co., 
189 S.W. 186, 172 Ky. 204; Watkins 
v. Bennett, 186 S.W. 182, 170 Ky. 464; 
Reuling’s Ex’x v. Reuling, 126 S.W. 
151, 187 Ky. 637; McClelland’s Ex’x 
v. McClelland, aig S.'W.., 730, 132) Ky: 
284. 

La.—Oxley v. Clay, 7 Rob. 425. 

Me.—Hiller v. Loring, 136 A. 350, 
126 Me. 78; Daggett v. Taylor, 126 A. 
338, 124 Me. 88; Barry v. Austin, 105 
A. 806, 118 Me. 51; Tapley v. Douglass, 
94 "A. 486, 113 Me.’ 3925). Bryant ‘v: 
Plummer, 50 A. 171, 111 Me. 511; Bod- 
fish v. Boafish, V3 Ae LOS 85h L05 Me. 166; 
Bradbury v. Jackson, 54 A. 1068, 97 
Me. 449; Page v. Marston, 47 A. 529, 
94 Me. 342. 


Md.—Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72; Newlin 
v. Mercantile Trust Co. of Baltimore, 
158A. 51, 161 Mads: 622; Jenifer v. 
Trustees of Rieman’s Mstate, 153 A. 
415, 160 Md. 368; Jenifer v. Trustees 
of Rieman’s Hstate, 153 A. 68, 160 Md. 
368; Safe Deposit & Trust Co. of Bal- 
timore v. Hutton, 149 A. 689, 159 Md. 
50; West v. Sellmayer, TENS TAK, 333, 
150 Md. 478; Albert v. Safe Deposit 
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& Trust Co. of Baltimore, 103 A. 130, 
132 Md. 104; Barnett v. Barnett, 83 
A. 160, 117.Md. 265, Ann.Cas.1913E 
1284; Colburn v. Union Protestant 
Infirmary of Baltimore City, 78 A. 
817, 114 Md. 94. 


Mass.—McInnes y. Spillane, 185 N. 
E. 47; Sherwin v. Smith, 185 N.B. 
17; Conway v. Shea, 183 N.B:i 7173 
Sewall v. Elder, 181 N.E. 720, 279 
Mass. 473; New England Trust Co. 
v. Scheffey, 164 N.E. 464, 265 Mass. 
515; Riley v. Flanagan, 161 N.E. 796, 
264 Mass. 13; Bayley Vv. ’Sloper’s s Ex’rs, 
160 N.E. 275, 263 Mass. 534; Trustees 
of Public Library of City of Boston 
v. Sherrill, 160 N.E. 665, 263 Mass. 
173; Cammann y. Abbe, 155 N.E. 438, 
258 Mass. 427; Crowell v. Chapman, 
154 N.E. 397, 257 Mass. 492; Went- 
worth v. Bell, 144 N.E. 102, 249 Mass. 
120; Potter v. McLane, 142 N.E. 49, 
247 Mass. 387; Old Colony Trust Co. 
v. Jackson, 137 N.E. 874, 243 Mass. 
543; Stearns v. Inhabitants of Brook- 
line, 107 N.E. 57, 219 Mass. 238; White 
v. Underwood, 102 N-E. 426, 215 Mass. 
299; Johnson v. Johnson, 102 N.H. 
465, 215 Mass. 276; Bates v. Kingsley, 
102 N.K. 306, 215 Mass. 62; Bullard 
v. Leach, 100 N.E. 57, 213 Mass. 117; 
Boston Safe Deposit & Trust Co. v. 
Nevin, 98 N.B. 1051, 212 Mass. 232; 
Little v. Silveira, 90 N.E. 527, 204 
Mass. 114; Ware v. Minot, 88 N.E. 
1091, 202 Mass. 512; Crapo v. Peirce, 
72 N.E. 935, 187 Mass. 141; Denfield, 
Petitioner, 30 N.E. 1018, 156 Mass. 265. 


Mich.—In re Canfield’s Estate, 
N.W. 726, 248 Mich. 571; In re Man- 
shaem’s Estate, 173 N.W. 483, 207 
Mich. 1; Kirsher v. Todd, 162 N.W. 
129, 195 Mich. 297; Stender v. Stender, 
148 N.W. 255, 181 Mich. 648; In re 
McRae, 146 N.W. 265, 179 Mich. 595; 
Gloede v. Rautenberg, 120 N.W. 989, 
990, 156 Mich. 361 [quot 30 A.&B.Enc. 
L. p. 666]; Sondheim v. Fechenbach, 
100 N.W. 586, 137 Mich. 384; Tuxbury 
v.. French, 1 N.W. 904, 41 ‘Mich. 7. 


Miss.—Strickland v. Delta Inv. Co., 
137 So. 734,-163 Miss. 772; Darrow v. 
Moore, 142 So. 447, 163 Miss. 705; 
Countiss v. King, 115 So. 109, 149 Miss. 
70; Chrisman vy. Bryant, 66 So. 779, 
108 Miss. 311; Henry v. Henderson, 
60 So. 33, 103 Miss. 48 [rev on sug 
error 58 So. 354, 101 Miss. 751]. 


Mo.—Niedringhaus v. William F. 
Niedringhaus Inv. Co., 46 S.W.(2d) 
828, 329 Mo. 84; Crowson v. Crowson, 
19 S.W.@€2d) 634, 323 Mo. 633; Barn- 
hardt v. McGrew, 5 S.W.(2d) 77, 319 
Mo. 680; Paris v. Erisman, 300 S.W. 
487; Bond v. Riley, 296 S.W. 401, 317 
Mo. 594; Sorenson v. Booram, 297 
S.W.. 70, 317° Mo. 5165". Mitenell yy: 
Board of Curators of Morrisville Col- 
lege, 266 S.W. 481, 305 Mo. 466; Schee 
v. Boone, 243 S.W. 882, 295. Mo. 212: 
McCoy v. Bradbury, 2385 S.W. 1047; 
Doneghy v. Robinson, 210 S.W. 655; 
Peak v. Peak, 195 S.W. 993; Cornet 
v. Cornet, 154 S.W. 121, 248 Mo. 184; 
Settles v. Shafer, 129 S.W. 897, 229 
Mo. 561; Cox v. Jones, 129 S.W. 495, 
229 Mo. 53; Whitelaw v. Rodney, 111 
S.-W. 560, 212° Mo. 540; ' Stadler v. 
Perry, 95 S.W. 880, 197 Mo. 569; Grace 
v. Perry, 95 S.W. 875, 197 Mo.’ 550, 7 
Ann.Cas. 948, 12 Prob.Rep.Ann. 79; 
Mueller v. Buenger, 83 S.W. 458, 184 
Mo. 458, 105 Am.S.R. 541, 67 L.R.A. 
648; Simmons y. Cabanne, 76 S.W. 
618) 177 Mo. 396) Clotilde, v." Mutz, 
57. S.wW..1018,, 157 Mo. 439, 50 TRA. 
847; Rothwell v. Craig, 49 S.W. 1116, 
147 Mo. 616; Rothwell v. Jamison, 
49-S.W. 508, 147 Mo. 601; McMillan 
v. Farrow, 41 S.W. 890, 141 Mo. 55; 
Shumate v. Bailey, 20 S.W. 178, 110 
Mo. 411; Reinders v. Koppelman, 7 
S.W. 288, 94 Mo. 338; Noe v. Kern, 
6 S.W. 239, 93 Mo. 367, 3 Am.S.R. 544; 
Lehmann vy. Griffin, 31 S.W.(2d) 271, 
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224 Mo.App. 657; Hendrix vy. Marks, 
256 S.W. 539, 214 Mo.App. 469; Simp- 
son v. Corder, 170 S.W. 357, 185 Mo. 
App. 398; Snorgrass v. Thomas, 150 
S.W. 106, 166 Mo.App. 603. 

Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 231. 


Neb.—Elliott v. Quinn, 189 N.W. 
173, 109 Neb. 5; Lesiur v. Sipherd, 121 
N.W. 104, 84 Neb. 296. 


Nev.—In re Hartung’s Estate, 
P. 782, 161 P. 715, 40 Nev. 262. 


N.H.—Fowler v. Whelan, 144 A, 
63, 83 N.H. 453, 75 A.L.R. 752; .Fletch- 
er v. Cotton, 123 A. 889, 81 N.H. 243; 
Fowler v. Ladd, 114 A. 271, 80 N.H. 
44; Ae vy. Bennett, 99 A. 18,.78 N. 
H. 224. 


N.J.—Popino vy. Cook, 7 N.J.Law 41; 
White v. Graves, (Ch.) 104 A. 205; 
Peer. v... Jenkins, 140° A. 413, 102 N.S. 
Eq. 235; Johnson y. Haldane, 124 A. 
63, 95 N.J.Eq. 404; Coyle v. Donald- 
son, 108 A. 308, 91 N.J.Eq. 138 [rev 
105 A. 605, 90 N.J.Eq. 122]; Coffin v. 
Watson, 83 A, 1118, 79 N.J.Eq. 643 [aff 


160 


Co CAS 2700, ) bor Na koe sets Coffin v. 
Watson, 79 A. 275, 78 N.J.Eq. 307 [aff 
83 A. 1118, 79 N.J-Eq. 643]; Hewitt 


Vv. Green, 77 “Al. 257 TT ON. Jae 45s 
Howell v. Steelman, TAs As} -9706,) TGVENG 
Jui AS tt: Uo—peA LOSse cud N.J.Bqa. 
586]; Wiggins v. Wiggins, 56 A. 148, 
65 N.J.Eq. 417. 


N.Y.—Furniss v. Cruikshank, 130 N. 
BE. 625, 230 N.Y. 495 [mod 132 N.H. 884, 
231 N.Y. 550]; In re Thompson, 111 
N.E. 762, 217 N.Y. 111 [rearg den 112 
Ne ehOTs) e2h7t NN. Ys 665i 4 Obi d tea. 
Eidt, 96 N.E. 729, 203 N.Y. 325 [rearg 
den 98 N.E. 1136, 204 N.Y. 639]; Rob- 
inson v. Martin, 93 N.E. 488, 200 N. 
Y. 159; In re Title Guarantee & Trust 
Cos88 Nt. 375, 195: N.Y. 339359 Roosa 
v. Harrington, 64 N.E. 1, 171 N.Y. 341; 
Williams v. Jones, 60 N.E. 240, 166 N.Y. 
522; ‘Collister vs Fassitt, 57 N.H. 490, 
163 N.Y. 281, 79 Am.S.R. 586 [rearg den 
57 N.E. 1107, 163 N.Y. 610]; Matter of 
Lee, 35 N.B. 936, 141 N.Y. 58; Schult v. 
Moll, 30 N.E. 377, 1382 N.Y. 122; Stim- 
son v. Vroman, 1 N.E. 147, 99 N.Y. 74; 
Kerr v. Dougherty, 79 N.Y. 327 [aff 
17 Hun 341 (mod 59 How.Pr. 44)]; 
Lytle v. Beveridge, 58 N.Y. 592 [aff 
7 Lans. 225]; Terpening v. Skinner, 
29 N.Y. 505; In re Kunzenbacher’s 
Will, 262 N.Y.S. 591, 287 App.Div. 651; 
In re McCready’s Will, 259 N.Y.S. 
512, 236 App.Div. 390; In re Hoge- 
boom’s Will, 219 N.Y.S. 436, 219 App. 
Div. 131; In re Sargent’s! Estate, 214 
N.Y.S. 479, 215 App.Div. 639 [aff 211 
N.Y-S. 778,125 \-Mise. 49873). In’ re 
King’s Will, 213 N.Y.S. 131, 215 App. 
Div. 25; In re Neil’s Estate, 200 N.Y. 
S. 160, 205 App.Div. 605 [rev 191 N. 
Y.S. 362, 117 Misc. 498, and rev 144 
NERY 48h 238 ON YS Wds8i 845 AREAS 
1245]; In re Hier’s Hstate, 199 N.Y.S. 
623, 205 App.Div. 215; Man v. Man, 
188 N.Y.S. 216, 197 App.Div. 547; Whit- 


man v. Terry, 187 N.Y.S. 424, 196 
App.Div. 282; Laniér v. Taylor, 174 
N.Y.S. 346, 186 App.Div. 270; In re 


Briggs’ Will, 168 N.Y.S. 597, 180 App. 
Div. 752 [mod 167 N.Y.S. 632, 101 Misc. 
191, and mod 119 N.E. 1032, 223 N.Y. 


677]; Bigelow v. Percival, 148 N.Y.S. 
242, 162° App.Div. 831,.13 Mills Surr. 
153; Salter v. Drowne, 126 N.Y.S. 686, 


141 App.Div. 352 [aff 123 N.Y.S. 521, 
68 Mise. 240, and aff 98 N.E. 401, 205 
N.Y. 204]; In re Hendrickson, 125 
N.Y.S.' 809, 140, App.Div. 388; In’re 
Hoffman’s Will, 124 N.Y.S. 1089, 140 
App.Div. 121 [aff 121: N.YiS: 100, 65 
Misc. 126, 7 Mills Surr. 306, and mod 
94 N.E. 990, 201 N.Y. 247]; Cornell 
v. Van Wormer, 119 N.Y.S. 293, 134 
App.Div. 767; Carpenter v. Carpen- 
ter, 14 N.Y.St. 284; In re Wait’s Es- 
tate, 266 N.Y.S. 587, 148 Mise. 920; 
In re Burling’s Wstate, 266 N.Y.S. 482, 
148 Misc. 835; In re Stulman’s Will, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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court may avail itself of under a liberal construction 
of the doctrine of judicial notice,®® if kept within 


263 N.Y.S. 197, 146 Misc. 861; Low 
v. Bankers’ Trust Co., 261 N.Y.S. 474, 
146 Misc. 480; In re Brewster’s Es- 
tate, 260 N.Y.S. 588, 144 Misc. 888; 
In re Watson’s Will, 258 N.Y.S. 755, 
144 Misc. 213 [mod 262 N.Y.S. 394, 237 
App.Div. 625, mod on other grounds 
186 N.B. 787, 262 N.Y. 284]; In re Mc- 
Cafferty’s Will, 254 N.Y.S. 789, 142 
MISewron teat aap NYS. 978,286 
App.Div. 678]; In re Jackson’s Hs- 
tate, 255 N.Y.S. 373, 142 Misc. 352; 
In re Sharp’s Estate, 244 N.Y.S. 566, 
137 Mise. 644; In re Hoornbeek’s 
247; 
In re Richardson’s Will, 229 N.Y.S. 
299, 131 Misc. 905; Vincent v. Put- 
nam, 217 N.Y.S. 381, 127 Mise. 647 
[aff 223 N.Y.S. 361, 221 App.Div. 211]; 
Gould v. Gould, 213 N.Y.S. 286, 126 
Mise. 54; In re Stebbins’ Estate, 210 
N.Y.S. 424, 125. Mise, 150;, In re Fa- 
gan’s Wit], 208 N.Y.S. 525, 124 Misc. 
288; Haas v. Speenburgh, 203 N.Y.S. 
202, 122 Misc. 458 [aff 207 N.Y.S. 847]; 
Rezzemini v. Brooks, 194 N.Y.S. 748, 
118 Mise. 791; In re Allen’s Will, 181 
N. Y.-S. 398, 111 Misc. 93 [aff 194 N.Y. 
S. 913]; In re Martin’s Will, 144 N. 
Nese 74,82) Misce2574y 11 Mills Surr, 
295; In re Bartholomew’s Will, 143 
N.Y.S. 695, 82 Mise. 1, 11 Mills Surr. 
7T-. In re Bouk’s' Wstate, 141 N.Y.S. 
922, 80 Misc. 196, 10 Mills Surr. 234; 
Potter v. Pike, 183 N.Y.S. 842; In re 
Merritt’s Estate, 180 N.Y.S. 877; Lew- 
is v. Palmer, 167 N.Y.S. 1053; Odell 
Veil, “Ie INOY.S. 185s" Matter of 
Boardman, 20 N.Y.S. 60, Pow.Surr. 77. 


N.C.—Walker v. Trollinger, 135 S.E. 
871, 192 N.C. 744; Van Winkle v. 
Catholic Missionary Union, 133 S.E. 
431, 192 N.C. 131; Scales v. Barring- 
er, 133 S.h.-410, 192 N.C. 94; Taylor 
Vem avloDs O42 (SURE ici 4: N.C... bai; 
Crouse v. Barham, 93 S.E. 979, 174 N. 
C. 460; Wooten v. Hoobs, 86 S.E. 811, 
170 N.C. 211; Ripley v. Armstrong, 74 
tue wot, Loo N.C. 158° “Herring “v. 
Williams, 69 S.H. 140, 153 N.C. 231, 
138 Am.S.R. 659 [rev on other grounds 
73 S.E. 218, 158 N.C. 1]; Bunting v. 
Harris, 62 N.C. 11. 

Ohio.—Wagner v. Schrembs, 184 N. 
EK. 292, 44 Ohio App. 44; O’Malley v. 
O'Malley, 151 N.E. 795, 20 Ohio App. 
279; Swerer v. Ohio Wesleyan Uni- 
versity, 27 Ohio Cir.Ct. 144. 


Or.—Fields v. Fields, 3 P.(2d) 771, 
TP. (2a) 975, 139 Or. 413, McAfee v. 
MVOMAst ev OOD Soon also Or, “sol, 
Stubbs v. Abel, 233 P. 852, 236 P. 505, 
iitavOr. 610;>9 Roots) v. Knox, 212, P. 
469, 107 Or. 96. 


Pa.—In re Wanamaker’s Estate, 167 
A. 592, 312 Pa. 362; In re Lerch’s Es- 
tate, 159 A. 868, 309 Pa. 23; In re Con- 
ner’s Hstate, 153 A. 730, 302 Pa. 534; 
In re Williamson’s Hstate, 153 A. 765, 
302 Pa. 462; In re Stoler’s Estate, 143 
PACE ole Go eb a4 00, 09. cA. lake. 402 5 
Butler County Nat. Bank v. MacMul- 
Jen, 141. A. 484, 292 Pa. 556; Talbot 
v. Anderson, 141 A. 256, 292 Pa. 454; 
In re Moorehead’s Estate, 137 A. 802, 
Cam babe 2 bom ACda. Re W215) Tnrere 
Mayer’s Estate, 137 A. 627, 289 Pa. 
407; Brooklyn Trust Co. v. Warring- 
tonwei0 ARs 25, 207 ea. 2045) Ins me 
Wood’s Estate, 110 A. 90, 267 Pa. 462; 
In re Crozer’s Estate, 101 A. 801, 257 
Pa. 241° In re South’s-Hstate, 93 A. 
954, 248 Pa. 165; In re Glasgow’s Hs- 
tate, 90 eA So4eecdto Paw6ls;© Ini re 
Glasgow’s Estate, 90 A. 332, 243 Pa. 
613; In re Moore’s Hstate, 88 A. 432, 
241 Pa. 253; In re Hermann’s Estate, 
69 A. 285, 220 Pa. 52; Postlethwaite’s 
Appeal, 68 Pa. 477; In re Canfield’s 
Estate, 167 A. 500, 109 Pa.Super. 329; 
Groner v. Groner, 161 A. 493, 105 Pa. 
Super. 302; In re Roth’s Hstate, 101 
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Pa.Super. 443; In re Crick’s Estate, 
35 Pa.Super. 39; McGlathery’s Estate, 
18 Pa.Dist.&Co. 67; Harding’s Estate, 
1 Pa.Dist.&Co. 538; Keyser’s Estate, 
1 Pa.Dist.&Co. 403; Edwards’ Est., 18 
Pa.Dist. 723; Mooney’s Hst., 16 Pa. 
Dist. 928, 34 Pa.Co. 612; Pearson’s 
Hstate, 10 Pa.Dist. 189; Hannes’ Es- 
tate c2Pawist-e2) 012. Pat Coms size in 
re_Marp’s, Will, 1 Pars.Eiq.Cas. 453; 
Middleswarth vy. Collins, 1 Phila. 139, 
Se lee tin tales 


Philippine.—Solla vy. Ascueta, 
Philippine 333, 334 [cit Cyc]. 

R.I.—Rhode Island Hospital Trust 
Co. v. Egan, 161 A. 124, 52 RA. 384; 
Smith v. Bradford, 154 A. 272, 51 R.I. 
289; McCanna v. Hanan, 142 A. 609, 
49 R.I. 349; Moran v. Cornell, 142 A. 
605, 49 R.I. 308; Industrial Trust Co. 
v. Alves, 124 A. 260, 46 R.I. 16; Peti- 
tion: of -Gee, 115A. 716) 44° Ril 132; 
Perry v. Brown, 83 A. 8, 34 R.I. 208. 


$.C.—Lemmon v. McHlroy, 101 S.E. 
852, 113 S.C. 532; Dent v. Dent, 102 S. 
EMSs VIB NS C.641'6. 

Tenn.—Malone v. McGruder, 8 Tenn. 
Civ.App. 526. 

Tex.—Jones’ Unknown Heirs. v. 
Dorchester, 224 S.W. 596 [dism f w 
j];~MeNeill v. St. Aubin, 209 S.W. 
781; Nations v. Neighbors, 201 S.W. 
691 [error refused]; West v. Glisson, 
184 S.W. 1042 [error refused]; Kost- 
roun v. Plsek, (Commn.App.) 15 S.W. 
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(2d) 220 [rev (Civ.App.) 6 S.W.(2d) 
813]; Darragh vy. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 


231 S.W. 472]; Ellet v. McCord, (Civ. 
App.) 41 S.W.(2d) 110; Grubb v. An- 
derson, (Civ.App.) 38 S.W.(2d) 847; 
Briant v. McGown, (Civ.App.) 15 S.W. 
(2d) 1110; Lindsey v. Rose, (Civ. 
App.) 175 S.W. 829. 

Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70; In re Robinson’s Will, 
144 A. 457, 101 Vt. 464, 75 A.L.R. 59; 
In re Carter’s Will, 134 A. 581, 99 Vt. 
480, 61 A.L.R. 1005. 


Va.—Thomas v. Nolen, 153 S.E. 647, 
154 Va. 446; Foster v. Foster, 151 S. 
BH. 157, 153 Va. 636; Bennett v. Brad- 
ley, 141 S.E. 756, 149 Va. 746; Flee- 
nor v. Sproles, 139 S.H. 286, 148 Va. 
503; Snidow v. Day, 134 S.E. 704, 145 
Va. 721; Osborne v. Cox, 129 S.E. 347, 
143 Va. 117; Oakes v. Dickerson, 126 
S.B. 670, 141 Va. 726; McCabe v. 
Cary’s Ex’r, 116 S.BE. 485, 135 Va. 428; 
Blankenbaker v. Early, 112 S.H. 599, 
132 Va. 408; Kello v. Kello’s Ex’rs, 
103 (S.We 6338, 127 Vas 368; 11 A.L.R. 
$22; Hills Adm’rs v. Hil, 103) Sim: 
605, 127) Vae.341: Peniek’s Bx’ rkv. 
Walker, 99 S.E. 559, 125 Va. 274; Lind- 
sey v. Eckles, 40 S.E. 23, 99 Va. 668; 
Hawkins v. Garland’s Adm’r, 76 Va. 
149, 44 Am.R. 158; Johns v. Scott, 23 
Gratt. (64 Va.) 704. 


Wash.—Winner v. Carroll, 13 P. 
(2d) 450, 169 Wash. 208; In re Snod- 
grass’ Hstate, 237 P. 721, 135 Wash. 
303; Shufeldt v. Shufeldt, 227 P. 6, 
130 Wash. 253; Davis v. Brown, 191 
P2098; tbesvWash: 121. 


W.Va.—Furbee v. Furbee, 
511, 49 W.Va. 191. 


Wis.—In re Larson’s Will, 247 N.W. 
880; In re Kendrick’s Estate, 246 N. 
W. 306, 210 Wis. 218; In re Southard’s 
Will, 242 N.W. 583, 208 Wis. 148; In 
re Cuppel’s Will, 240 N.W. 144, 206 
Wis. 586; In re Fouks’ Will, 238 N.W. 
869, 206 Wis. 69; In re Stephens’ Will, 
238 N.W. 900, 206 Wis. 16, 80 A.L.R. 
134; Egan v. Siegel, 233 N.W. 569, 203 
Wis. 119; First Wisconsin Trust Co. 
v. Helmholz, 225 N.W. 181, 198 Wis. 
573; In re Brandstedter’s HMstate, 224 
N.W. 735, 198 Wis. 457; In re Scott’s 
Will, 195 N.W. 843, 181 Wis. 607; In 


38 S.E. 


[69 C.J.] 65 


reasonable limits.*° In such eases, the court should 
consider the state of the property devised,*! the tes- 


re Read’s Will, 193 N.W. 382, 180 Wis. 
497; In re Ehlers’ Will, 143 N.W. 1050, 
155 Wis. 46; In re Reynolds’ Will, 138 
N.W. 1019, 151 Wis. 375; Flint v. Wis- 
consin Trust Co., 138 N.W. 629, 151 
Wis. 231, Ann.Cas.1914B 67; Maxcy 
v. City of Oshkosh, 128 N.W. 899, 144 
Wis! 238, $1 Tl. RAINS 718i. ine re 
Maio. Will} ALO INS Wie Son lis Was: 


N.S.—Re Sainthill, (N.S.) [1933] 1 
Dom.L.R. 386. 


Ont.—Kennedy v. Kennedy, 28 Ont. 
L. 1 [mod 26 Ont.L. 105, 3 Ont.W.N. 
924, 21 Ont.W.R. 501]. 


59. In re Quinby’s Will, 235 N.Y. 
S. 308, 313, 134 Misc. 296. 


“In questions of the nature here 
presented it is reasonable to assume 
that the rules of judicial notice should 
Teceive liberal construction, and that 
the court may be permitted to pussess 
and exercise in a judicial capacity at 
least a modicum of that general in- 
formation and knowledge of affairs 
which is possessed by reasonably well 
informed members of the community. 
The exercise of such general knowl- 
edge results in the conclusion that 
the class of investments here author- 
ized is reasonably safe and sound only 
where those selecting them possess 
sound judgment, exercise vigilance in 
keeping in touch with the affairs of 
the corporations in which the invest- 
ments are made, and possess the au- 
thority necessary to permit them to 
rid themselves of any of the investf- 
ments whose further retention by the 
trust becomes unwise by reason of 
changing conditions.” In re Quinby’s 
Will, supra. 


Judicial notice of matters of com- 
mon knowledge see HMvidence § 1810. 


Fe ae Li construction see supra § 
18. 


60. In re Halbert’s Will, 252 N.Y.S. 
355, 141 Mise. 181. 


[a] Limit to liberal construction 
rule.—‘“Whereas this court has on 
some past occasions felt no little im- 
patience with determinations limiting 
the scope of judicial notice to a point 
which would fossilize the judiciary 
into a group of singularly unintelli- 
gent morons, it is presently unpre- 
pared to affirm the thesis of respond- 
ents in this proceeding of a presump- 
tion of law to the effect that any per- 
son of Scotch birth or descent intends 
that his testamentary fiduciaries shall 
be recompensed at a rate less than 
that provided by law. It is, of course, 
a truism that a testamentary docu- 
ment is to be construed in accordance 
with the intention of the testator, but 
it is equally fundamental that such 
intention is to be gathered from the 
language employed in the will, and 
not as a result of alleged racial or 
personal characteristics of liberality 
or the reverse.” In re Halbert’s Will, 
252 N.Y.S. 355, 356, 141 Misc. 181. 


61. Jll.—Lich v. Werling, 151 Ill. 
App. 340. 


Iowa.—Ironside v. Ironside, 130 N. 
W. 414, 150 Iowa 628. 


Mich.—Gloede v. Rautenberg, 120 
N.W. 989, 990, 156 Mich. 361 [quot 30 
A.&H.Enc.L. p 666]. 

N.Y.—Matter of Title Guarantee, 
etc., Co., 88 N.B. 375, 195 N.Y. 339% 
Matter of Lee, 35 N.E. 936, 141 N.Y. 
58; Sweet v. Burnett, 32 N.H. 628, 136 
N.Y. 204; Hoyt v. Hoyt, 85 N.Y. 142 
[aff 17 Hun 192]; Underhill v. Van- 
dervoort, 56 N.Y. 242; Pierrepont v. 
Edwards, 25 N.Y. 128, 24 How.Pr. 419. 


Pa.—In re McGlathery’s Estate, 166 
A. 886, 311 Pa. 351; Brooklyn Trust 
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tator’s relation to the beneficiaries,*? their condition 
- or necessities,®? the testator’s character,®* his busi- 
ness methods,®® and the mode of life in which his 
family has been reared and the means provided by 
him in his lifetime for their culture and happiness,°° 
the fact that the will was written by a person un- 
skilled in such work,*? or by a layman,°® or by the 
testator himself who was not a professional man,°° 
the law of the state at the time of execution of the 
will,*° and the statutory provisions which the lan- 
guage of the will shows the testator had in mind 
Where, however, the 
testator’s intention is plainly expressed in the will 
the court cannot deduce from the surrounding cir- 
cumstances an intention differing therefrom.‘ 
where the intention is plain the construction cannot 


when he executed the will.7! 


Co. v. Warrington, 120 A. 825, 277 Pa. 
204; Harding’s Estate, 1 Pa.Dist.&Co. 
538; In re Wood’s Estate, 28 Pa.Dist. 
UD oe 
R.I.—McCanna vy. Hanan, 142 A. 
609, 49 RI. 349. 
Alta.—In re Aldridge, 9 Alta.L. 422. 
B.C.—Nimmo v. Adams, 29 B.C. 277. 
62. I1l.—Walker v. Walker, 118 N. 


me 1014, 283 Tlly 115. Abrahams) Vv. 
Sanders, 113 N.E. 737,274 Ill. 452. 


Iowa.—Johnson vy. Coler, 174 N.W. 
654, 187 Iowa 734. 

Ky.—Levy’s Ex’x v. Leeds, 151 S. 
W. 152251 Wy. 56. 

La.—Oxley v. Clay, 7 Rob. 425. 

Mich.—Gloede v. Rautenberg, 120 
N.W. 989, 990, 156 Mich. 361 [quot 30 
A.&E.Enc.L. p 666]. ; 

Mo.—Settles v. Shafer, 129 S.W. 897, 
229 Mo. 561; Cox v...Jones, 129 S857 
495, 229 Mo. 53; Stadler v. Perry, 95 
S.W. &80, 197 Mo. 569; Grace v. Per- 
ry, 95 S.W. 875, 197 Mo. 580, 7. Ann. 
Cas. 948, 12 Prob.Rep.Ann. 79. 

N.Y.—Schult v. Moll, 30 N.E. 377, 
PS QMNi genio} me DTORSE Ven D LORS a0. 8) Ney. 
568 [aff 32 Hun 184]; Kelso v. Loril- 
jlard; 85 Nv¥. 177 [aff. 8 Daly 300); 
Palmer v. Horn, 84 N.Y. 516 [aff 20 
Hun 70]; In re Gabler’s Will, 251 N. 
Y.S. 211, 140 Misc. 581 [mod on other 
grounds 257 N.Y.S. 311, 235 App.Div. 
807, aff 185-N.H: 719, 261 N.Y: 517]. 

N.C.—Groce v. Groce, 156 S.E. 99, 
200 N.C. 27; In re Brogden, 104 S.E. 
177; 180 N.C. 157; Herring’ v.. Wil- 
liams, 69 S.E. 140, 153 N.C. 231, 138 
Am.S.R. 659 [rev 73 S.E. 218, 158 N.C. 
al | 

Or.—McAfee v. Thomas, 255 P. 333, 
127 ‘Or. 351: 

Pa.—Harding’s Estate, 1 Pa.Dist.& 
Co. 538; Keyser’s Estate, 1 Pa.Dist.& 
Co. 403; Hamaker v. Charles, 30 Pa. 
Dist. 229; Wenzel’s Est., 12 Pa.Dist. 
63; Duffy’s Est., 16 Pa.Co. 300. 


Tenn.—Malone  v. McGruder, 8 
Tenn.Civ.A. 526. 


Wash.—Shufeldt v. Shufeldt, 227 P. 
6, 130 Wash. 253. 


Wis.—In re Read’s Will, 193 N.W. 
382, 180 Wis. 497. 


Ont.—In re Orr, 40 Ont.L. 567. 


63. Ill.—Smith v. Garber, 121 N. 
Beis ZOO Ll, 6%. 


Ind.—Brookover v. Branyan, 112 N. 
EF. 769, 185 Ind. 1. 


Mo.—Duval v. Duval, 291 S.W. 488, 
316 Mo. 626. 


N.Y.—Stimson v. Vroman, 1 N.E. 
147, 99 N.Y. 74. 

Ohio.—Kennedy v. Price, 
Cir.Ct.N.S. 12. 

Or.—McAfee v. Thomas, 255 P. 333, 


23 Ohio 


cone 
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Thus 
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Pa.—In re Lippincott’s Estate, 120 
A. 186, 276 Pa. 283; In re Kempton, 
26 Pa.Dist. 441. 

64. Coleman v. Haworth, 
(2d) 931, 320 Mo. 852. 

65. In re Barton’s Estate, 118 N. 
es 1087, 64 Mise. 242, 7 Mills Surr. 


8 S.W. 


66. Dana v. Dana, 70 N.E. 49, 185 
Mass. 156, 9 Prob.Rep.Ann. 493. 


67. Castleberry v. Stringer, 57 So. 
849, 176 Ala. 250; Hidt v. Hidt, 127 
N.Y.S. 680, 142 App.Div. 733 [ques- 
tions certified 129 N.Y.S. 1121, 144 
App.Div. 935, and rev on _ other 
grounds 96 N.E. 729, 203 N.Y. 325, reh 
den 98 N.B. 1136, 204 N.Y. 639]; Love 
View Wicker) 1b P2916, 59h Ors 95. 


erat construction see supra § 


68. In re Dzwoniarek’s Hstate, 258 
N.Y.S. 53, 143) Mise. 597. 


DA of construction see supra § 


Atkins “v.,) Best, 2% ~App.D:C. 
148; Delph v. Delph, 2 Bush (Ky.) 
171; In re Kavanagh’s Will, 232 N.Y. 
S. 308, 133 Misc. 399. 


70. Peet v. Peet, 82 N.E. 376, 229 
Di 341)" 13) TaeRLAUN GS? 780) and” note, 
11 Ann.Cas. 492, 13 Prob.Rep.Ann. 
148; In re Hansen’s Estate, 127 N.W. 
879, 87 Neb. 567; In re Dennis’ Estate, 
129 A, 166, 98 Vt. 424. 


71.. Porter vy. Porter, 
VVOKIS 23:15 


[a] Statutes incorporated by ref- 
erence.—Clifford v. Foster, 10 Ohio 
N.P.N.S. 446. 


72. Conn.—Day vy. Webler, 105 A. 
618, 98 Conn. 308. 


Ga.—Hicks v. Smith, 22 S.E. 153, 
94 Ga. 809. 


Ill.— Dahmer vy. Wensler, 182 N.B. 
799, 350 Ill. 23; Foss v. State Bank 
& Trust: Co., 175 N.E. 12, 343 Tl. 94 
[aff 257 Ill.App. 435]; Karsten v. 
Karsten, 98 N.E. 947, 254 Ill. 480; 
Haynes v. McDonald, 96 N.E. 828, 252 
Til, 236. 

Mich.—Kinney v. Kinney, 34 Mich. 
250r00" 

Mo.—Missouri Baptist Sanitarium 
v. McCune, 87 S.W. 93, 112 Mo.App. 


222 Re. OTL; 


N.Y.-—Banzer v. Banzer, 51 N.E. 291, 
156 N.Y. 429; Champlin v. Champlin, 
Sheld. 9355) [aff 689 NtYa 62013" In‘ re 
Skidmore’s Estate, 266 N.Y.S. 312, 148 
Misc. 569; In re Davis’ Estate, 178 N. 
Y.S. 550, 109 Misc. 194. 


Ohio.—Moore v. Blauser, 156 N.E. 
915, 25 Ohio App. 48; Baker v. Alex- 
ander, 156 N.E. 223, 24 Ohio App. 117. 


Or.—Stubbs v. Abel, 233 P. 852, 


[§§ 1120-1121 


be influenced by the consideration that the testator 
may probably have anticipated that important chang- 
es in the character and condition of his estate might 
take place between its execution and his decease,‘® 
or by the fact that the estate largely inereased in val- 
ue after the date of the will.74 
consider circumstances subsequently occurring and 
not contemplated by the testator at the time he made 
his will,7® and faets not known to the testator at that 
time are immaterial.’°® 


[§ 1121] d. Conflict between General and Partic- 
ular Intention.** 
pressed in some part of the will, are inconsistent 
with and repugnant to the testator’s general inten- 
tion as ascertained from all the provisions of the will, 
the general intention must prevail,7® and in case of 


The court will not 


Where particular terms, as ex- 


236 P. 505, 114 Or. 610. 


Tex.—Hatpt v. Michaelis, (Commn. 
App.) 231 S.W. 706 [rev (Civ.App.) 
212 S.W. 274]; Hagood v. Hagood, 
(Civ.App.) 187 S.W. 228 [error refus- 
ed]; Hagood v. Hagood, (Civ.App.) 
186 S.W. 220 [error refused]. 


[a] That testator was illiterate, 
unable to write his name, and that his 
will was written by one not learned 
in the law, does not take the case out 
of the rule that the court must ascer- 
tain the intention of the testator by 
reference to the language used in the 
will, unless it is so doubtful as to 
render it necessary to resort to ex- 
trinsic evidence. Freeman vy. Free- 
man, 53 S.E. 620, 141 N.C. 97. 


73. Kinney v. Kinney, 34 Mich. 250. 


74. Macy v. Ladd, 219 N.Y.S. 449, 
128 Mise. 732; Ogilvie v. Ogilvie, 21 
Que.Super. 130. 

75. See infra § 1174. 


76. Kennedy v. Mangan, 278 F. 
1009, 51 App.D.C. 296; In re Tamargo, 
115 N.E. 462, 220 N.Y. 225. 


77. Construction of specific and re- 
strictive words see infra § 1131. 


78. U.S.—Smith v. Bell, 6 Pet. 68, 
8 L.Ed. 322; McGraw v. McGraw, 176 
312,99 €.C.A. 650; Burnell v. UaiSe 
44°  CLGl eb3b: 


Ala.—Henderson v. Henderson, 97 
Oi) Sos) alo Ala megs ye Semilseonmave 
Brasher, 81 So. 80, 202 Ala. 578; Ralls 
v. Johnson, 75 So. 926, 200 Ala. 178; 
Hollingsworth Ws Hollingsworth’s 
Eixx’rs, 65 Ala. 321; Thrasher v. In- 
gram, 32 Ala. 645; Miller v. Flour- 
noy’s Heirs, 26 Ala. 724; Stallsworth 
v. Stallsworth, 5 Ala. 143. 


Conn.—Phelps v. Bates, 5 A. 301, 54 
Conne wa. sam: Sake Gis 


Del.—Workman y. Cannon’s Lessee, 
5 Del. 91. 


D.C.—Coltman v. Moore, 8 D.C. 197. 

Ga.—Robert v. West, 15 Ga. 122. 

Hawaii.—Hstate v. Deering, 30 Ha- 
wali 217. 

Ill-—Wood v. Wood, 114 N.B. 549, 
276 Ill. 164. 


Ind.—Fowler v. Duhme, 42 N.E. 628, 
148 Ind. 248. 


Ky.—Commonwealth v. Manuel, 208 
S.W. 327, 183 Ky. 48; Peynado’s Dev- 
isees v. Peynado’s HEx’r, 82 Ky. 5, 5 
Ky.L. 753; Guthrie v. Turner’s Hx’rs, 
APOC ee 1S. OF 
Fewest v. Langdon, 22 Me. 

Md.—West v. Sellmayer, 133 A. 333; 
150 Md. 478; Hilgartner v. Hilgartner, 
96 A. 519, 127 Md. 270; Taylor v. Wat- 
son, 35 Md. 519; Thompson v. Young, 
25 Md. 450; Chase v. Lockerman, 11 
Gill & J. 185, 35 Am.D. 277; Pue v. 
Pue, 1) MdiCh?/'382: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1121-1122] 


doubt a will should be construed in favor of a gen- 
This rule applies to 
cases where there is an intention expressed to make 
a certain disposition of the property, but the mode 
of executing that intention is erroneously, defective- 
ly, or illegally prescribed in the will,’° or is inade- 
quate to accomplish the testator’s purpose ;*! but it 
does not apply where there is a clearly expressed in- 
tention to effect a specific purpose distinct and differ- 


eral Or primary intention.7® 


Mass.—Shea v: Maitland, 129 N.E. 
399, 237 Mass. 221; Tibbetts v. Tom- 
kinson, 104 N.E. 562, 217 Mass. 244; 
Moseley Ve bPerry, 8. Nb.) 606; 201 
Mass. 135; Baxter v. Baxter, 122 
Howland vy. Howland, 11 
Malcolm v. Malcolm, 3 
Cush. 472; Cook v. Holmes, 11 Mass. 
528; Hawley v. Northampton, 8 Mass. 
3, 5 Am.D. 66. 


Mich.—Powell v. Beebe, 133 N.W. 8, 
167 Mich. 306. 


Miss.—Watson v. 
Miss. 15. 


Mo.—Brown vy. 
497, 235 Mo. 449; 
Ex’rs, 26 Mo. 590; 
Mo. 54. 


N.J.—Peer v. Jenkins, 140 A. 413, 
102 N.J.Eq. 235; Johnson v. Haldane, 
124 A. 68, 95 N.J.Eq. 404; Carter v. 
Gray, 43 A. 711, 58 N.J.Eq. 411; Bald- 
win v. Taylor, 37 N.J.Eq: 78 [aff 38 N. 
J.Eq. 637]. 


N.Y.—Gibson v. Walker, 20 N.Y. 
476; Tonnele v. Wetmore, 109 N.Y.S. 
349, 124 App.Div. 686 [motion den 85 
N.E. 1116, 192 N.Y. 583, and rev on 
other grounds 88 N.E. 1068, 195 N.Y. 
436]; Kane v. Astor, 7 N.Y.Super. 
467 [mod on other grounds 9 N.Y. 113, 
1 Seld. Notes 211]; In re London’s 
Estate, 171 N.Y.S. 981, 104 Misc. 372 
[aff 175 N.Y.S. 910, 187 App.Div. 952]; 
In re Hemstreet’s Will, 167 RCS: 
1016, 101 Misc. 340; Parks v. Parks, 
9 Paige 197; McDonald v. Walgrove, 
1 Sandf.Ch. 274. 


Blackwood, 50 
Tuschoff, 138 S.Ww. 
Rose v. McHose’s 
Peters v. Carr, 16 


N.C.—Purnell v. Dudley, 57 N.C. 
203. 
Pa.—Lefebvre v. D’Arcy, 84 A. 765, 


236 Pa. 235; In re Long’s Estate, 77 
A. 924, 228 Pa. 594; Fidelity Trust 
Co. v. Bobloski, 76 A. 720, 228 Pa. 52, 
28 L.R.A.N.S. 1093; Sheetz’s Appeal, 
82 Pa. 213; In re Schott’s Estate, 78 
Pa. 40 [aff 9 Phila. 255]; Hitchcock 
v. Hitchcock, 35 Pa. 393; Jones’ Ap- 
peal, 3 Grant 169; In re Little’s Es- 
tate, 91 Pa.Super. 245; Menoher’s Es- 
tate, 18 Pa.Super. 335; McMasters v. 
Shellito, 14 Pa.Super. 303; Shaffer v. 
Hummel, 15 Pa.Dist.&Co. 502; Roop’s 
Bstate, 1 Pa.Dist.&Co. 107; Lump’s 
Ex’r v. Lump, 28 Pa.Dist. 925: In re 
Irwin’s Estate, 28 Pa.Dist. 153; Will- 
cox’s Hst., 20 Pa.Dist. 300; Gallagher 
v. Gallagher, 16 Pa.Dist. 458; Vog- 
des’s Hst., 16 Pa.Dist. 377; Neal's 
Hst., 13 Pa.Dist. 699; McHlligott v. 
McCormick, 6 Lance. L.Rev. 75; Mid- 
dleswarth v. Collins, 1 Phila. 139, 8 


Leg.Int. 11. 
Tenn.—Anderson v. McCullough, 3 
Head 614; Lewis v. Daniel, 10 


Humphr. 305; Grant v. Mosely, (Ch. 
A.) 52 S.W. 508; Rozell v. Thomas, 
(Ch.A.) 39 S.W. 350. 


J Tex—tHeller v. “Heller, 2169. S.W. 
771, 114 Tex. 401; Sims v. McMullan, 
(Civ. App.) 22 S.W.(2d) 313 [rev 
(Commn.App.) 37 S.W.(2d) 141]. 


Va.—Hill’s Adm’rs v. Hill, 103 S.B. 
605, 127 Va. 341; Hurt v. Brooks, 16 
S.E. 358, 89 Va. 496. 


W.Va.—Hope Natural Gas Co. v. 
Shriver, 83 S.E. 1011, 75 W.Va. 401; 
Behrens v. Baumann, 66. S.B. 5, 66 W. 
Va. 56, 27 L.R.A.N.S. 1092; Houser v. 
Ruffner, 18 W.Va. 244; Bell’s Adm’r 
Vi Humphrey, 8 W.Va. 1. 


WI LLS 


tion. 


Eng.—Odell v. 
Reprint 989. 


[a]_ Gift by words of general de- 
scription is not to be limited by a sub- 
sequent attempt at a particular de- 
Scription, unless such appears to have 
been the intention of the testator as 
ascertained from the whole will. 
Wales v. Templeton, 47 N.W. 238, 83 
Mich, 177. 


79. Fidelity Trust Co. v. Bobloski, 
ae 720, 228 Pa,-52, 28 L.R.A.N.S. 
0 


[a] Expressions of doubtful or un- 
certain meaning or equivocal lan- 
guage cannot defeat a general intent 
clearly expressed in the will. Bar- 
rett v. Marsh, 126 Mass. 213; Wil- 
liams v. Bradley, 3 Allen (Mass. ) 270; 
Behrens v. Baumann, 66 S.E. 5, 66 
W.Va. 56, 27 L.R.A.N.S. 1092. 

80. Pickering v. Langdon, 22 Me. 
413; Graham v. Graham, 23 W.Va. 
36, 48 Am.R. 364 

81. Aldrich v. Savin: 

40 RI. 324. 


Crone, 3 Dow. 61, 3 


100 A. 882, 


82. Ala.—Gurley 
So. 324, 200 Ala. 408. 

Hawaiii—Lidgate v. Danford, 23 
Hawaii 317, 323 [quot Cyc]; Magoon 
v. Kapiolani, 22 Hawaii 510. 

Til.—McCreery v. Burmood, 164 N. 
BH. 135, 332 Ill. 645; Parker v. Conover, 
198 Ul. App. 638. 


Ind.—Bruce vy. Baker, Wils. 462. 
Iowa.—Walterman v. Walterman, 
186 N.W. 446, 193 Lowa 67. 
Ky.—Blessing v. Johnston, 61 S.W. 
(2d) 635, 249 Ky. 777. 
yee Sickening v. Langdon, 22 Me. 
Md.—Higgins v. Safe Deposit & 
Trust Co. of Baltimore, 96 A. 322, 127 
Md. 171. 
Mo.—Malone y. 
S.W.(2d) 1008; 


v. Bushnell, 76 


Moberly, (App.) 55 
White v. Crawford, 


87 herd App. 262. 
N.J.—Moeckel v. Ludwig, 164 A. 
690, 112 N.J.Hq. 437. 
N.Y.—Kelso vy. Lorillard, 85 N.Y. 


177 [aff 8 Daly 300]. 


Tex.—Kerens Nat. Bank v. Stock- 
ton, (Civ.App.) 281 S.W. 580; Haring 
Vv. Shelton, (Civ.App.) 114 S.W. 389 
[afé 122 S.W. 13,2103. Dex. 20: 


W.Va.—Behrens v. Baumann, 66 
S.b. 5, 66 W.Va. 56, 27 L.R.A.N.S. 
1092 and note; Graham vy. Graham, 
23 W.Va. 36, 48 Am.R. 364. 


Alta.—Re Noble, [1927] 1 Dom.L. 
Rm LOTS. 


83. Lidgate v. Danford, 23 Hawaii 
Sle eye: 


84 Ala.—Betts v. Renfro, 148 So. 
406; Gilchrist v. Butler, 107 So. 838, 
214 Ala. 288; O’Connell y. O’Connell, 
TZ So, 81); 196 Ala. 224. 


Ark.—Union Trust Co. v. Matec 
35 S.W.(2d) 349, 183 Ark. 158; Hughes 
v. Strickland, 295 S.W. 722, 174 Ark. 
454; State v. Gaughan, 187 S.W. 918, 
124 Ark. 548. 

Colo.—Carmichael v. Cole, 267 P. 
408, 88 Colo. 575; Bacon vy. Nichols, 
105 P. 1082, 47 Colo. 31. 

Ill.—Noth v. Noth, 127 


N.E. 113, 
292 Ill. 536. 
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ent from the general intention or object, and in such 
case the particular intention will prevail.’? 
general and particular intentions can be reconciled, 
effect will be given to both.®? 


[§ 1122] e. Use of Technical Rules of Construc- 
Where the will affords no satisfactory 
the real intention of the testator, 
for the construction of wills are to be followed so far 
as they aid in determining that intention;** 


Where 


clue to 
technical rules 


but 


Ind.—Aldred v. Sylvester, 111 N.E. 
914, 184 Ind. 542; Boren v. Reeves, 
123 N.E. 359, 73 Ind.App. 604; Laisure 
ee Richards, 103 N.E. 679, 56 Ind.App. 


Iowa.—Scofield v. Hadden, 220 N.W. 
1, 206 Iowa 597. 


Ky.—Bireley’s Adm’rs_v. United 
Lutheran Church in America, 39 S.W. 
(2d) 208, 239 Ky. 82; Hatcher v. Pru: 
Tit wee 5.W.(2d) 1308 DOM eV nue oles 
Bradshaw v. Williams, 130 S.W..985,; 
140 Ky. 160. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Waite, 179 N.E. 624, 278 
Mass. 244; Crapo v. Price, 76 'N.E. 
Be 190 Mass. 317, 11 Prob.Rep.Ann. 
70. 

Mich.—In re Blodgett’s Estate, 163 
N.W. 907, 197 Mich. 455. 


N.Y.—In re Bump’s Will, 136 N.E. 
295, 234 N.Y. 60 [amendment of re- 
mittitur den 138 N.B. 4738, 234 N.Y. 
625]; Bisson v. West Shore R. (Coy, 
So ON LEa104) 14 3SNUYs M25 inane Mc- 
Cready’ s Will, 259 N.Y.S. 512, 236 App. 
Div. 390; Snyder Vv. Snyder, 169 N. 
VES: 396, 182 App.Div. 65; In re Hop- 
ner’s Will, 266 N.Y.S. 430, 148 Misc. 
748; In re Winslow’s Hstate, 247 N. 
Y.S. 506, 188 Misc. 672; In re Weiner’s 
Will, 243 N.Y.S. 136, 137 Misc. 46; 
In re Weiss’ Will, 209 N.Y.S. 129, 124 
Mise. 413; Chandler v. Kron, 180 N. 
Y.S. 198, 110 Mise. 397; In re Duffy’s 
Estate, 152 N.Y.S. 894, 90 Misc. 251, 
14 Mills Surr. 329 [aff 155 N.Y.S. 1108, 
171 App.Div. 914 (aff sub nom. In re 
Farmers’ Loan & Trust Co., 112 N.E. 
1058, 207) Ney. mtr In re Kathan’s 
Will, 141 N.Y.S. 705 


N.C.—Wooten v. Hobbs, 86 S.E. 811, 
10 SINE@se 2d, 


Ohio.—Kraft v. Rech, 157 N.E. 497, 
24 Ohio App. 400; Swerer v. Ohio 
Aly rien University, 27 Ohio Cir.Ct. 


Pa.—Still v. Spear, 45 Pa. 168, 3 


Grant 306; Thran v. Herzog, 12- Pa. 
euD 5513 Ashburner’s Hst., 14 Pa. 
Oo. 


R.I.—Newport Hospital v. Harvey, ° 
139 A. 659, 49 R.T. 40. 


Tex.—Neely v. Brogden, (Commn. 
App.) 239 S.W. 192 [aff (Civ.App.) 214 
S.W. 614]. 


Va.—Tebbs v. Duval, 17 Gratt. (58 
Va.) 349: 

W.Va.—Couch vy. Eastham, 
23, 29 W.Va. 784. 


Wis.—In re Boeck’s Estate, 152 N. 
WwW. 155, 160 Was: 577, Tl. RATIOS 
1008; In re Moran’s Will, 96 N.W. 
DOtye Les Wash wi: 


Eng.—Wilson v, Eden, 11 Beav. 289, 
50 Reprint 828. 


“Tt often happens that the testa- 
tor’s real intent is so clouded by am- 
biguous words or phrases as to ren- 
der its discovery a mere matter of 
conjecture. In such cases the de- 
clared results must necessarily vary 
with the elasticity of imagination of 
the various judges that may be con- 
cerned in the determination, if only 
the language of the will may be con- 
sidered, Viewed, however, in the 
light of rules evolved from the ob- 
servation and experience of centuries, 
it may be asserted with confidence 


3 S.E. 
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where the testator’s intention is clearly manifest 
from the whole will, and violates no rule of public 


that the real intent is more apt to 
be revealed.’ Aldred v. Sylvester, 
PAIN hie) (9145 OTS Ms ind.95 42° 


“In the construction of wills, the 
court must look for something which 
will exhibit the intention of the tes- 
tator; either actually, or so sugges- 
tively as to permit it to be inferred. 
If the instrument is silent as to in- 
tention and stands as a mere expres- 
sion of a will, effect must be given to 
it according to those rules, which, 
from long acquiescence, have acquired 
the force of authority.” Bisson v. 
West Shore R. Co., 38 N.E. 104, 143 
INDY eao, 128) 


85. Ala.—Baker 
284, 182 Ala. 194. 

Ariz.—Lowell v. Lowell, 240 P. 280, 
29 Ariz. 138. 

Cal.—In re Murphy’s Estate, 106 P. 
WOO a O olan Goh eileaite ZAIN. UbvaetlakOs 

Colo.—Bacon vy. Nichols, 105 P. 1082, 
47 Colo. 31. 


62 So. 


v._Baker, 


Conn.—Mosle v. Goodrich, 109 A. 
166, 94 Conn. 426. 

D.C.—Montgomery v. Brown, 25 
App.D.C. 490. 

Ill.—Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Lawson v. Illinois 
Merchants’ Trust Co., 168 N.E. 681, 
aye Ill. 49; Mather v. Mather, 103 Ill. 
07. 


Ind.—Waters v. Selleck, 170 N.E. 20, 
201 Ind. 593; Ridgeway v. Lanphear, 
99 Ind. 251; Dickey v. Citizens’ State 
Bank of Fairmount, (App.) 180 N.E. 
36; Wallace v. Cutsinger, 115 N.E. 
789, 66 Ind. App. 1385; Busick' v. Bue 
sick, 115 N.E. 1025, 116 N.E. 861, 65 


Ind.App. 655; Coulter v. Crawfords- 
ville Trust Co., 88 N.E. 865, 45 Ind. 
App. 64. 


Iowa.—In re Pottorff’s Hstate, 250 
N.W. 463; Guilford v. Gardner, 162 
N.W. 261, 180 Iowa 1210. 


Ky.—Walker v. Walker's Adm’r, 39 
S.W.(2d) 970, 239 Ky. 501; Walker Vv. 
Irvine’s Exir, 9 S.W. (2a) 1020, 225 
Ive, OOR Walton v. Jones, 287 S.W. 
710, 216 Ky. 289; McCormick v. Rein- 
berger, 234 S.W. 300, 192 Ky. 608; 
Wright v. Singleton, 228 S.W. 38, 190 
Ky. 657; Simpson v. Simpson’s eee 
225 S.W. 495, 189 Ky. 536; Fowler v. 
Mercer's Bx’r, 185 S.W. 1117, 170 Ky. 
358 Hayman v. Morgan, 146 S.W 
722, 148 Ky. 230; McClelland’s Bx’x 
Vv. McClelland, 116 Sow, Oe SBP Gye 
284; Thackston v. Watson, 1 S.W. 
398, 84 Ky. 206, 8 Ky.L. 193; Feltman 
vy. Butts, 8 Bush 115. 


Me.—Bradbury v. Jackson, 
1068, 97 Me. 449. 

Md.—Henderson v. Henderson, 1 A. 
72, 64 Md. 185. 

Mass.—Swift v. Crocker, 159 N.E. 
919, 262 Mass. 321; Potter v. McLane, 
142 N.E. 49, 247 Mass. 387; Lydon v. 
Campbell, 91 N.E. 151, 204 Mass. 580, 
134 Am.S.R. 702; Ware v. Minot, 88 
INGE A090) 2025 Massy 2502)" Poor Vv. 
Bradbury, 81 N.H. 882, 196 Mass. 207; 
Crapo v. Price, 76 N.E. 1043, 190 Mass. 
317, 11 Prob.Rep.Ann. 270. 


Mich.—Quarton v. Barton, 229 N.W. 
465, 249 Mich. 474, 69 A.L.R. 820; 
Lambertson v. Case, 222 N.W. 182, 
245 Mich. 208; Union Trust Co. v. 
Fisher, 214 N.W. 941, 240 Mich. 68. 


Minn.—Brookhouse y,. Pray, 100 N. 
W. 235, 92 Minn. 448. 


54 A, 


Miss.—Sorsby v. Vance, 36 Miss. 
564. 
Mo.—Ewart v. Dalby, 5 S.W.(2d) 


428, 319 Mo. 108; Bond v. Riley, 296 
S.W. 401, 317 Mo. 594; Plummer v. 
Brown, 287 S.W. 316, 315 Mo. 627; 
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Stadler v. Perry, 95 S.W. 880, 197 Mo. 
569; Grace v. Perry, 95 S.W. 875, 197 
Mo. 550, 7 Ann.Cas. 948, 12 Prob.Rep. 


Ann. 79: O’Day v. O'Day, 91 S.W. 921, 
193 Mo. 62, 4 L.R.A.N.S. 922; Suydam 
v. Thayer, 6 S.W.. 502, 94 Mo. 49; 
Mead vy. Jennings, 46 Mo. 91; Metz 
eRe re 92 S.W. 1125, 116 Mo.App. 
631. 


Neb.—Peters v. Northwestern Mut. 


Life Ins. Co., 227 N.W. 917, 119 Neb. 
UG 6. T AIS Ey., We 1 le 
N.H.—McAllister v. Hayes, 79 A. 


726, 76 N.H. 108; Bodwell v. Nutter, 3 
A. 421, 63 N.H. 446; Brown vy. Bart- 
KBE ate) IN[glek> italy 


N.J.—Colwell v. Duffy, 162 A. 595, 
109 N.J.Law 423; In re White’s Es- 
tate ed 65) AS T8635) le oeeeNi de cab 4 OF 
Hisch v.= Risch, 15a) Al 146 f0sa Nee 
Eq. 746; Stout v. Cook, 75 A. 583, 77 
N.J.Eq. 153 [rev on other grounds 81 
Ae 8209) Ne ICS Godly aaSICOKCSIEVs 
Tilly, 9 N.J.Eq. 1380; Mullany v. Mul- 
lany, 4 N.J.Eq. 16, 31 Am.D. 238. 


N.Y.—In re Rooker’s Will, 162 N.E. 
283, 248 Ney. 361; EKulton Trust Co. v. 
Phillips; His Nb. tise 2 oN. Ye. Stor 
Cammann v. Bailey, 103 N.E. 824, 210 
N.Y. 19, 11 Mills Surr. 466 [rearg den 
104 N.B. 1128;° 210 NY. 555]; Rob- 
inson v. Martin, 93 N.H. 488, 200 N.Y. 
159; “Roosa v. Harrington, 64 N.H. 
1, 171 N.Y. 341; Dougherty v. Thomp- 
son, 60 N.E. 760, 167 N.Y. 472; Da- 
muth v. Lee, 57 N.E. 743, 163 N.Y. 478; 
Matter of James, 40 N.E. 876, 146 N. 
Wy. 85 48 eAm Se ise Clarkemny: 
Clarke, 40 N.E. 220, 145 N.Y. 476; 
Miller v. Gilbert, 38 N.E: 979, 144 
N.Y. 68; Dana v. Murray, 26 N.E. 21, 
122 N.Y. 604; Ritch v. Hawxhurst, 
21 N.E. 1009, 114 N.Y. 512; Goebel v. 
Wolf, 21 SN) (388) 103 ENLYs 34057 10. 
Am.S.R. 464; Lytle v. Beveridge, 58 
N.Y. 592 [aff 7 Lans. 225]; In re Ire- 
land’s Will, 247 N.Y.S. 267, 2381 App. 
Div. 288 [rev on other grounds 177 
N.E. 405, 257 N.Y. 155]; Hallinan v. 
Skillen, 237 N.Y.S. 141, 227 App.Div. 
125 [rev on other grounds 171 N.H. 
777, 253 N.Y. 550]; Sedlaczek v. Dreu- 
zy, 221 N.Y.S. 625, 220 App.Div. 446; 
In re Fitzgerald’s Estate, 216 N.Y.S. 
535, 217 App.Div. 188 [aff 157 N.E. 
869, 245 N.Y. 589]; In re Sargent’s 
Estate, 214 N.Y.S. 479, 215 App.Div. 
CBO Mati? Dik INGE San CLS,uezo VIS: 
498]; Snyder v. Snyder, 169 N.Y.S. 
396, 182 App.Div. 65; Boardman v. 
Hitchcock, 120 N.Y.S. 1039, 136 App. 
Div. 253 [att 96: NB 1110,7202" NEY. 
622]; Terry v. Wiggins, 2 Lans. 272 
[aff 47 N.Y. 512]; In re Skidmore’s 
Estate, 266 N.Y.S. 312, 148 Misc. 569; 
In re Pulitzer’s Estate, 265 N.Y.S. 401, 
148 Misc. 116; In re Moss’ Will, 243 
IND Ya KlOlen Loe NLS Cr ator Tne are 
Weissmann’s Will, 243 N.Y.S. 127, 137 
Misc. 113 [aff 247 N.Y.S. 901, 232 App. 
Div. 698]; In re Brown’s Estate, 237 
N.Y.S. 649, 1385 Misc. 48; In re Ros- 
siter’s Will, 236 N.Y.S. 443, 134 Misc. 
837 [aff 241 N.Y.S. 850, 229 App.Div. 
730, atl LVSNN-Be 86, 254 INV b83e 
In re Quinby’s Will, 235 N.Y.S. 308, 
134 Mise. 296; In re Wronkow’s Es- 
tate, 216 N.Y.S. 422, 127 Misc. 679; 
In re Berry’s Will, 207 N.Y.S. 651, 124 
Misc. ; In re Shulsky’s Hstate, 
88, 120 Misc. 282; In re 
Kelsey’s Estate, TSIOE RING an 60, 115 
Misc. 577; In re Barton’s Hstate, 118 
N.Y.S. 1087, 64 Misc. 242, 7 Mills Surr. 
272; Matter of Tims’ Estate, 118 N. 
Y.S. 507, 68 Misc. 148, 7 Mills Surr. 
1403 \Grems. vi (Parsons; Wiser NOY US: 
577; In re Kingsley, 145 N.Y.S. 662. 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 Ohio St. 358, 14 Prob.Rep.Ann. 120; 
Ward vy. Worthington, 162 N.E. 714 
28 Ohio App. 325; Anderson v. Unit 


on 
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policy or positive law, technical rules will not be al- 
lowed to defeat such intention.®® 


ed Realty Co., 29 Ohio Cir.Ct. 267; 
Cist v. Central Trust, ete., Co., 2 Ohio 
N-P.N.S. 175. 


Pa.—Boyer v. Campbell, 167 A. 284, 
312 Pa. 460; In re Bumm’s Estate, 159 
A. 15, 306 Pa. 269; Rupp v. Stevens, 
147 A. 101, 297 Pa. 448; In re Brown’s 
Mstate, 13% A., 132; 289 Pa. 101 inure 
Conner’s Estate, 133 A. 545, 286 Pa. 
382, 46 A.L.R. 777; In re Price’s Es- 
tate, 124) Aw 17905. 02/7 9h ard lil je melo re 
Joyce’s Estate, 117 A. 90, 273 Pa. 404; 
Arnold v. Muhlenberg College, 76 A. 
30, 227 Pa. 321; Chandler v. Woelpper, 
17 A. 870, 126 Pa. 562; Wright’s Ap- 
peal, 89 Pa. 67; Still v. Spear, 45 
Pa. 168, 3 Grant 306; In re Canfield’s 
Estate, 167 A. 500, 109 Pa.Super. 
Masters v. Shellito, 14 Pa.Super. 
Thran v. Herzog, 12 Pa.Super. 
Semple’s Estate, 6 Pa.Dist.&Co. 
Harding’s Estate, 1 Pa.Dist.&Co. 
Leech’s Hstate, 1 Pa.Dist.&Co. 
Roop’s Estate, 1 Pa.Dist.&Co. é 
Croft v. Chelton Trust Co., 30 Pa. Dist. 
377; Gunnell’s Estate, 29 Pal Dist 
1139; Dailey’s Estate, 29 Pa.Dist. 
8753 Ruch’s Hst.; 12 Pa. Dist. 519, 

Philippine. 
Philippine 216. 

Porto Rico.—Delgado v. 
Porto Rico Fed. 666. 


S.C.—Beckwith v. McAlister, 
SEB O48%5 TUG SWOn a 


Tex.—Brookshire v. Wambaugh, 
(Civ.App.) 9 S.W.(2d) 269; White v. 
White, (Civ.App.) 257 S.W. 939. 

Va.—Wilkerson v. Wilkerson, 144 
S.E. 497, 151 Va. 322; Tebbs v. Duval, 
Li Gratt.” (8 Vas) <349. 


W.Va.—Cowherd v. Fleming, 100 S. 
BE. 84, 84 W.Va. 227; Couch v. Hast- 
ham, 3 S.BE. 23, 29 W.Va. 784. 


Wis.—In re Rosecrantz’s Hstate, 
198 NeW. 728, 183 Wis. 643, 35 A.L.R. 
139; Hohnbach vy. Hohnbach, 139 N. 
W. 731, 151 Wis. 487; In re Moran's 
Will, 96 N.W. 367, 118 Wis. 177. 


“Refinements and distinctions 
which oftentimes may be raised with 
much subtlety and force must yield 
to the intention of the testator, to be 
ascertained from the language he em- 
ployed, viewed in the light of attend- 
ant circumstances.” Little v. Silviera, 
90 N.E. 527, 204 Mass. 114, 116 


“All the technical rules and all the 
legal learning that have been built up 
in the courts for the construction of 
obscure wills are meant to elucidate, 
and not to contradict, the intent. Tf 
the intent is clear without resort to 
technical rules, that is the end of the 
matter.” Hayman v. Morgan, 146 S. 
W. 722, 148 Ky. 230. 


’ “The cardinal principle which must 
guide all judicial analysis of wills is 
that construction is not reconstruc- 
tion. When a will is to be construed 
it is not to be made over. When the 
language is plain and unambiguous, 
effect must be given to its obvious 
import. When it is indefinite, uncer- 
tain or obscure, but the testator’s in- 
tent is manifest, Janguage must yield 
to intention.’”’?’ Damuth v. Lee, 57 N.E. 
743, 163 N.Y. 478, 484. 


“Of all legal instruments wills are 
the most inartificial; the least to be 
governed in their construction by the 
settled use of technical legal terms, 
the will itself being often the produc- 
tion of persons not only ignorant of 
the law but of the correct use of the 
language in which it is written. Un- 
der this state of the science of the 
law, aS applicable to the construction 
of wills, it may well be doubted if any 
other source of enlightenment in the 
construction of a will is of much as- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1123] f. Devise or Bequest by Implication®*— 
(1) In General. In order to carry out the intention 
of a testator and prevent the will from failing of 
effect, a devise or bequest may be implied, although 
it has not been formally expressed in the will,’? un- 
less the implication violates public policy or some 
settled rule of positive law.** The presumption, how- 
ever, is very strong against the testator having in- 


tended any devise or bequest not 


sistance, than the application of nat- 
ural reason to the language of the in- 
strument under the light which may 
be thrown upon the intent of the tes- 
tator by the extrinsic circumstances 
surrounding its execution, and con- 
necting the parties and the property 
devised with the testator and with the 
instrument itself.” Clarke v. Boor- 
man’s Ex’r, 18 Wall. (U.S.). 493, 502, 
21 L.Ed. 904 [quot Giles v. Little, 104 
WES 2 Oa 29 350268 Emde 45 7. 


86. Implications of trust see infra 
§§ 1849-1851. 


Nature of estates and interest cre- 
ated see infra §§ 1512-1515, 1616- 
1620. 


87. Cal.—In re Blake’s Estate, 108 
P. 287, 157 Cal. 448; In re Weber’s 
Estate, 245 P. 776, 76 Cal.App. 723. 


Ill.—Martin v. Martin, 113 N.E. 150, 
273 Ill. 595. 


Ind.—Porter v. Union Trust Co. of 
Indianapolis, 108 N.E. 117, 182 Ind. 
637, Ann.Cas.1917D 427. 


Md.—Ridgely v. Bond, 18 Md. 433. 


Mass.—Hall v. Beebe, 111 N.E. 899, 
*223 Mass. 306; Jones v. Gane, 91 N.E. 
129, 205 Mass. 37; Boston Safe-De- 
posit. ete, 'Conw.- Coffin, 25 N.E. 30, 
152 Mass. 95, 8 L.R.A. 740 and note; 
Walker v. Whiting, 23 Pick. 313. 


N.J.—City Bank Farmers’ Trust Co. 
v. Hentz, 152 A. 331, 107 N.J.Eq. 288. 

N.Y.—Bishop v. Bishop, 177 N.E. 
302, 257 N.Y. 40, 80 A.L.R. 1198 [set- 
tlement of remittitur ordered 179 N.FB. 
SOUP EZ OSE INE... 657 SO) Anlureya gel O81: 
Matter of Hoffman, 94 N.E. 990, 201 
N.Y. 247; Haug v. Schumacher, 60 
N.E. 245, 166 N.Y. 506; Masterson v. 
Townshend, 25 N.E. 928, 123 N.Y. 458, 
10 L.R.A. 816; In re William’s Es- 
tate, 254 N.Y.S. 297, 141 Misc. 824; 
In re McGowan’s Will, 235 N.Y.S. 484, 
134 Misc. 409 [aff 239 N.Y.S. 688, 228 
App.Div. 779, aff 173 N.E. 844, 254 N. 
Y. 513]; In re Goldfeld’s Will, 256 N. 
Weswe26S, eee Mise M125 Patil 257 
N.Y.S. 1034, 236 App.Div. 718]; Clark 
¢ peenpla, 118 N.Y.S. 404, 63 Misc. 
22° 


N.C. 


Kerr v. Girdwood, 50 S.E. 852, 


ISSN. CGC. 473,107) Am.SoR. 5515. Wer= 
fand v. Jones, 37 N.C. 633. 
26 Ohio 


Ohio.—Schinkel vy. Kolb, 
Cin,GieNes. 30: 

Pa.—In re Reisher’s Estate, 104 A. 
555, 261 Pa. 223; Beilstein v. Beil- 
stein, 45 A. 78, 194 Pa. 152,75 Am.S.R. 
692; Buttner’s Estate, 29 Pa.Dist. 


815; In re Stelwagon, 25 Pa.Dist. 
161; Graham v. Graham’s Ex’rs, 5 Pa. 
DS 00. 

R.I.—Robinson v. Greene, 14 R.I. 
181. 


W.Va.—Earle v. Coberly, 64 S.E. 
628, 65 W.Va. 163, 17 Ann.Cas. 479, 14 
Prob.Rep.Ann. 494; Bartlett v. Pat- 
LON, al ONSA215533 Weve. 71, 5 LaRwAs 
523. 

Ont.—In re Venn, 18 Ont.W.N. 221. 


“Implication may be founded upon 
two grounds. It may either arise 
from an elliptical form of expression 
which involves and implies something 
else aS contemplated by the person 
using the expression, or the implica- 
tion may be founded upon the form 
of gift, or upon a direction to do 
something which cannot be carried 
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set forth in his 


into effect without, of necessity, in- 
volving something else in order to 
give effect to that direction, or some- 
thing else which is a consequence nec- 
essarily resulting from that direc- 
tion.” Parker vy. Tootal, 11 H.L.Cas. 
143, 161, 11 Reprint 1286. 

[a] Specified amounts “to” each.— 
A testator, naming seven persons, and 
specifying specific amounts of money 
“to”? each, was held to have intended 
to leave money to the persons desig- 
nated, although*the wiil did not con- 
tain dispositive or operative words. 
In re Weber’s Estate, 245 P. 776, 76 
Cal.App. 723. 

8s. Ball v. Phelan, 49 So. 956, 94 
Miss. 2938, 23 L.R.A.N.S. 895. 


89. See infra § 1172. 

90. In re Wade’s Estate, 198 N.Y. 
S. 790, 120 Mise. 480. 

ee U.S.—Myrick v. Heard, 31 F. 


Ala.—Myrick v. Williamson, 67 So. 
273, 190 Ala. 485; Hollingsworth v. 
Hollingsworth’s Ex’rs, 65 Ala. 321. 

Cal.—In re Franck’s Estate, 210 P. 
417, 190 Cal. 28. 

Ga.—Wright v. Hicks, 12 Ga. 155, 
56 Am.D. 451. 

Ill.—First Trust & Savings Bank of 
De Kalb v. Olson, 187 N.E. 282, 353 
Ill. 206; Connor v. Gardner, 82 N.E. 
640, 230 Ill. 258, 15 L.R.A.N.S. 73 and 
note. 


Ky.—Chinn v. Respass, 1 T.B.Mon. 


25 


Md.—Ridgely v. Bond, 18 Md. 433. 
cing se eS v. Hapgood, 13 Pick. 
9 


Miss.—Bell v. 
158 Miss. 563; 
956, 94 Miss. 
and note. 


N.J.—White v. Holton, 23 N.J.Law 
300, 425; City Bank Farmers” Trust 
Co. +y: Hentz, 152 Al 3315107 NiJdkEa. 
283; Tuttle v. Woolworth, 77 A. 684, 
74 N.J.Eq. 310; Bishop v. McClelland’s 
Eix’rs, 16 A. 1, 44 N.J.Eq. 450, 1 LRA. 


Dukes, 130 So. 734, 
Ball v. Phelan, 49 So. 
293, 23 L.R.A.N.S. 895 


bdi i Eurlbwtey-s Ebucton: oAee2so 42 
N.J-Eq. 15, 16; Denise’s Ex’rs v. 
Denise, 37 N.J.Eqg. 163; McCoury’s 


Eyx’rs v. Leek, 14 N.J.Eq. 70. 

N.Y.—Masterson vy. Townshend, 25 
N79 28) U23e Ny.) 458,10) LRA. 8116 
and note; Miller v. Coudert, 77 N.Y.S. 
296, 73 App.Div. 538 [mod 72 N.Y.S. 
441, 36 Misc. 43]. 


Pa.—In re Grothe, 78 A. 88, 229 Pa. 
186; Graham v. Graham, 5 Pa.L.J. 77, 
3 Clark 212; Bentley v. Kaufman, 12 
Phila. 435, 34 Leg.Int. 12. 


S.C.—Carr v. Porter, 6 S.C.Eq. 60. 


W.Va.—Earle v. Coberly, 64 S.E. 
628, 65 W.Va. 168, 17 Ann.Cas. 479, 14 
Prob.Rep.Ann. 494; Coberly v. Earle, 
54 S.E. 336, 60 W.Va. 295, 12 Prob. 
Rep.Ann. 291; Bartlett v. Patton, 10 
Salo CARIN Ve meen OME ER UALS Dial 
Graham v. Graham, 23 W.Va. 36, 48 
Am.R. 364. 

Eng.—Ex p. Wynch, 5 De G.M.&G. 
188, 54 Eng.Ch. 150, 43 Reprint 842; 
Vauchamp v. Bell, 6 Madd. 343, 56 
Reprint 1122; Upton v. Ferrers, 5 
Ves.Jr. 801, 31 Reprint 866. 


{a] Implied gifts inter vivos and 
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will,®® and conclusive where the language of the tes- 
tator is clear and free from ambiguity;?° and in or- 
der that the devise or bequest may be effectual the 
implication must be a necessary one, that is, the 
probability of an intention to make the devise or be- 
quest implied must appear from the will to be so 
strong that a contrary intention cannot reasonably 
be supposed to have existed in the testator’s mind.°*? 
Such an implication must be supported by expres- 


by will distinguished.—'‘The doctrine 
of gifts by implication is well es- 
tablished in the law of wills, and 
counsel argue that as in the interpre- 
tation of deeds the object is equally 
to ascertain the intention of the par- 
LICSS cies the rule is applicable to 
deeds and to instruments creating 
trusts such as the one in hand. .. . 
Assuming that the rule is applicable 
to conveyances creating trusts op- 
erating inter vivos, we think that the 
intention to make a gift by implica- 
tion would be less readily found in 
such an instrument than in a will 
where it would be supported by the 
presumption against intestacy. And 
in construing wills, even, the proba- 
bility that the testator intended to 
make the devise or bequest implied 
must be so strong that a contrary in- 
tention could not reasonably be im- 
puted to him. 40 Cye. 1390; 1 Under- 
hill on Wills, Sec. 463. ‘If a reading 
of the whole will produces a: convic- 
tion that the testator must necessari- 
ly have intended an interest to be giv- 
en which is not bequeathed by express 
and formal words, the court may sup- 
ply the defect by implication, and so 
mould the language of the testator as 
to carry into effect, so far aS possible, 
the intention which it is of opinion 
that he has on the whole will suffi- 
ciently declared.’ . .... Where a 
partial or incomplete trust is created 
by an instrument other than a will 
the donor being alive is in a position 
to make supplementary provisions to 
take effect during his lifetime, or by 
will to take effect upon his death.” 
Chater v. Carter, 22 Hawaii 34, 48. 

[b] Convincing mind of judge.— 
A construction in favor of a devise 
or bequest by implication should nev- 
er be adopted except in cases where, 
after a careful and full consideration 
of the whole will, the mind of the 
judge is convinced that the testator 
intended to make the devise or be- 
quest. Bell v. Dukes, 130 So. 734, 158 
Miss. 563; Bishop v. McClelland’s 
euee 16 A. 1, 44 N.J.Hq. 450, 1 L.R.A. 

{[c] Whole will taken together 
must produce the conviction that the 
testator’s intention was to ereate the 
estate raised by implication. Mc- 
Coury’s Ex’rs v. Leek, 14 N.J.Eq. 70; 
Graham v. Graham, 23 W.Va. 36, 48 
Am.R. 364. 


{d] Devise or bequest held not im- 
plied.—Symonds v. Sherman, (Cal. 
App.) 18 P.(2d) 732; Oliver v. Powell, 
40 S.E. 826, 114 Ga. 592; Pontius v. 
Conrad, 148 N.E. 17, 317 Ill. 241: In re 
Mount’s Estate, 178 N.W. 391, 189 


Iowa 279; Calloway v. Calloway, 188 
Siw. 410, 171 Kysi0866; 1 REA OPA. 
1210; Harding’s Adm’r v. Harding, 


116 S.W. 305, 132 Ky. 138; Loring v. 
Dexter, 152 N.E. 356, 256 Mass. 273; 
Bailey v. Bailey, 128 N.E. 29, 236 
Mass. 244; Bell v. Dukes, 130 So. 734, 
158 Miss. 563; Meyer v. Meyer, 64 So. 
420, 106 Miss. 633; Barry v. Sturdi- 
vant, 53 Miss. 490; Barlow v. Bar- 
nard, 28 A. 597, 51 N.J.Eq. 620; Bishop 
v. McClelland’s Ex’rs, 16 ‘A. 1, 44 N. 
J.Eq. 450, 1 L.R.A. 551; Brown v. 
Quintard, 69 N.E. 225, 177 N.Y. 75; 
Bradhurst v. Field, 32 N.B. 113, 135 N. 
Y. 564; In re Van Riempst, 165 N.Y.S. 
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sions of intention in the will,®? but an expressed in- 
tention will be effectuated notwithstanding omissions 
Such an implication cannot 
rest on mere conjecture,°* or solely on the presump- 
tive intent to avoid an intestacy,®® or merely on an 
expressed wish that a devisee to whom the testator 
gives an absolute estate in fee simple shall by her 
will leave the property to particular persons nam- 
ed;°° but it is not required that the implication to 
be’ effective, shall be absolutely irresistible.®7 


[§ 1124] (2) Effect of Recitals Erroneous in Fact 
or Not Testamentary in Character. 
tor erroneously recites in his will that he has by the 
will given certain property when he has not effectu- 
ally done so, such recital may be taken as sufficient 
evidence and expression of his intention to give by 
will, and the devise or bequest may be implied;°* 


of particular words.?? 


541, 178 App.Div. 475 [rev 165 N.Y.S. 
538, 99 Misc. 169]; O’Hara v. Dever, 
46 Barb. (N.Y.) 609, 2 Abb.Pr.N.S. 
418, 30 How.Pr. 278 [aff 3 Abb.Dec. 
407, 2 Keyes 558, 2 Abb.Pr.N.S. 418]; 
Ferebee v. Procter, 19 N.C. 439; Crane 
Vv. Doty’s Ex’rs, 1 Ohio St. 279; Fish- 
er’s Estate, 6 Pa.Dist. 341 (holding 
that general pecuniary legacies are 
not charged by implication if the tes- 
tator evinces a contrary intent); 
Smith v. Bradford, 154 A. 272, 51 R.I. 
289; Porter v. Cheeseborough, 17 S.C. 
Eq. 496; Pell v. Ball’s Ex’rs, 15 S.C.Hq. 
99; Manlove v. Gaut, 2 Tenn.Ch.A. 
410; McCown v. Owens, 40 S.W. 336, 
15 Tex.Civ.App. 346; Columbian Col- 
lege v. Clopton’s Adm’r, 7 Gratt. (48 
Va.) 168; Boisseau v. Aldridges, 5 
Leigh (32 Va.) 222, 27 Am.D. 590; 
O’Hearn v. O’Hearn, 90 N.W. 450, 114 
Wis. 428, 58 L.R.A. 105; In re Spring- 
field, [1894] 3 Ch. 603. 

92. Ala.—Caldwell v. Caldwell, 85 
So. 493, 204 Ala. 161. 

Colo.—Gibson v. Hills, 272 P. 660, 
84 Colo. 596; Blatt v. Blatt, 243 P. 
1099, 79 Colo. 57, 57 A.L.R. 221. 


Ill.— First Trust & Savings Bank 
of De Kalb v. Olson, 187 N.H. 282, 353 
Ei. 206; State. Bank & Trust.Co.. v. 
FWoss, 257 Ill.App. 435 [aff 175 N.E. 12, 
343 Ill. 94). 


La.—Succession of Pujol, 100 So. 
677, 156 La. 448. 
Me.—Spear v. Stanley, 149 A. 603, 


129 Me. 55, 75 A.L.R. 470. 
Mass.—In re Smart’s Estate, 142 N. 
BE. 759, 248 Mass. 285. 


Mo.—McCoy v. Bradbury, 235 S.W. 
1047, 290 Mo. 650. 


Neb.—Hunter v. Miller, 
5838, 109 Neb. 219. 

N.Y.—Smith vy. Dugan, 130. N.Y-.S. 
649, 145 App.Div. 877 [aff 98 N.E. 
1116, 205 N.Y. 5561; Inre Hunt’s Will, 
189 N.Y.S. 55, 116 Misc. 23. 


fa] Mere silence.—A gift by im- 
plication cannot be inferred from 
mere silence but must be founded on 
expressions in the will. Jones v. 
Gane, 91 N.E. 129, 205 Mass. 37. 


{b] “I give nothing to my father’s 
fizst wife’s relations.’—A will provid- 
ing, “I give and devise nothing what- 
ever to my father’s first wife’s rela- 
tions and nothing to my mother’s re- 
lations,’ was held not to contain an 
implied gift to remote and collateral 
relations, who would be the next of 
kin if there were no descendants of 
testatrix’s father, dealing only with 
collateral connections, and not with 
direct kindred of the blood. In re 
Smart’s Estate, 142 N.H. 759, 248 
Mass. 285. 


190 N.W. 


WILLS 


Where a testa- 


{[c] Remainder undisposed of.— 
Where the testator devised a life es- 
tate to his daughter M, and in the 
event that she die without issue to his 
daughter R, but made no express dis- 
position of the property after M’s 
death in case she would leave issue 
surviving her, and M did die leaving 
issue, it was held that the testator 
died intestate and that title to the 
property vested in the heirs at law. 


Hunter v, Miller, 190 N.W. 583, 109 
Neb. 219. 
93. In re Williams’ Estate, 254 N. 


Y.S. 297, 141 Misc. 824. 

94. Ala.—Meglemry v. Meglemry, 
131 So. 906, 222 Ala, 229. 

Tll.—Dunn v. Kearney, 123 N.E. 105, 
288 Ill. 49; Connor v. Gardner, 82 N. 
BH. 640, 230 Ill. 258, 15 L.R.A.N.S. 73 
and note. 

Md.—Ridgely v. Bond, 18 Md. 433. 

Mass.—Nickerson v. Harding, 166 
N.E. 708, 267 Mass. 208. 


' Mo.—McCoy v. Bradbury, 235 S.W. 


1047, 290 Mo. 650. 


N.J.—McCoury’s Ex’rs v. Leek, 14 
N.J.Eq. 70. 


N.Y.—Brown vy. Quintard, 69 N.E. 
Pa Sa WINGS Nea Thay 


R.I.—Matteson v. Brown, 80 A. 1338, 
So) Rals ooo. 


W.Va.—Graham v. Graham, 23 W. 
Va. 36, 48 Am.R. 364. 


[a] Where subject of gift not men- 
tioned.—The court will not imply a 
gift in a will where there is no men- 
tion, description, or identification of 
the subject of the intended gift or 
devise. Dreyer v. Reisman, 96 N.E. 
90, 202 N.Y. 476, 86 L.R.A.N.S. 618. 


Conjecture as basis of construction 
generally see supra § 1119. 


95. In re Grothe’s Pstate, 
88, 90, 229 Pa. 186. 

“While it is a presumption that the 
testator intended to dispose of his 
whole estate, there is a like presump- 
tion of equal force that the heir is 
never to be disinherited except by 
plain words or necessary implication. 
These presumptions, we have fre- 
quently said, are of like force and 
effect, and, in applying one, we must 
not overlook the other. Neither pre- 
sumption, however, can be permitted 
to defeat the intention of the testa- 
tor which is expressed in apt words 
or appears by clear implication. Our 
function is to construe, not to make, 
a will for the testator. There is no 
general residuary clause in the will, 
nor does the testator expressly de- 
clare his intention to dispose of his 
entire estate. Unless there 


(Gs INS 


ie 
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but such an implication will not arise from an errone- 
ous recital in a codicil of a gift as having been made 
in the will, when so to construe the codicil would op- 
erate to revoke another gift in the will against the 
expressed intention of the testator,®® 
where the codicil revokes other gifts in the will and 
leaves the gift in question unrevoked;+ nor is the 
fact that the will as republished by a codicil con- 
tains a lapsed devise of a fee, of itself, sufficient 
to vest title to the property described in the lapsed 
devise in the heirs of the deceased devisee, against 
the expressed intention of the testator to give his 
residuary estate to others.? 
be implied from an erroneous recital that he has, by 
some instrument other than the will, given property 
to a certain named person when in fact he has not 
done so;? nor will such an implication arise from 


especially 


A gift by will will not 


is a clear implication that such limi- 
tation was intended by the testator, 
the fund cannot be taken from the 
heir and disposed of through another 
channel of distribution.” In re 
Grothe’s Estate, supra. 


Construction to avoid intestacy see 
infra §§ 1147, 1148. 


96. See infra § 1506. 


97. Connor v. Gardner, 82 N.E. 640, 
230 Ill. 258, 15 L.R.A.N.S. 73 and note. 


98... Smith v. Smith, 77 A. 975, 113 
Md. 495, 140 Am.S.R. 435, 31 L.R.A. 
N.S. 922. 


[a] Reference to property not 
owned.—Where the testator directed 
his burial lot to be improved, and 
where he owned no lot but had select- 
ed one, his executor was directed to 
bury him in and improve the selected 


bie Benison’s Hstate, 9 Phila. (Pa.) 
355. 
99. Re Smith, 2 Johns.&H. 594, 70 


Reprint 1196, 1197. 


“All cases of this description turn 
upon the intention of the testator, 
and the distinction drawn by Vice- 
Chancellor Wigram (Adams v. Adams, 
1 Hare 540, 23 Eng.Ch. 537, 66 Re- 
print 1144) seems to me very intel- 
ligible, viz., that where you find a 
recital that a particular person is en- 
titled under another instrument, that 
does not in general amount to a gift 
by the instrument which contains the 
recital, because the testator, suppos- 
ing the interest already to exist, can- 
not intend by that instrument to 
create it; but where a testator says 
in any testamentary instrument that 
he has by that very document made 
a particular gift, there the Court will 
lay hold of this as conclusive evi- 
dence of an intention to confer such 
bounty, and will give to the erroneous 
recital the effect of an actual gift. 
This principle, however, is not of 
necessity applied under all circum- 
stances. - . It would be a per- 
version of the principle, that an er- 
roneous recital of a gift by the same 
instrument may be equivalent to an 
actual gift, to apply it so as to take 
away an express bequest by an earlier 
instrument to someone else, and this 
where the codicil is not intended to 
confer any bounty upon the real or 
supposed objects of the original gift.” 
Re Smith, supra. 


1. Re Spink, 41 Ont.L. 281. 


2. Dunn v. Kearney, 123 N.E. 105, 
288 Ill. 49. 

3. Ill.—Noble v.. Tipton, 76 N.E. 
cou 219 Ill. 182, 3 L.R.A.N.S. 645 and 
note. 


Ky.—Koger v. Koger, 92 S.W. 1167, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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an erroneous recital that some other person, inde- 
pendent of the will, has title to, or an interest in, the 
property,* or from a mere recital that the testator 
is about to make a conveyance to a certain person.® 


[§ 1125] g. Application of Cy Pres Doctrine.® 
Under the ey pres doctrine or rule of construction 
if the testator’s intention cannot be fully carried in- 
to effect as expressed in his will, the will must be 
so construed as to carry it into effect as far as pos- 
sible, consistently with the rules of law.’ 
trine is based on the principle that the purpose un- 
derlying the construction of a will is to effectuate 
the general intention of the testator,® and it can have 
no application where there is no general intention of 
the testator, not conflicting with the law, which the 


court can sustain.® 


[§ 1126] 3. Language of Will1!°—a. In General. 


29 Ky.L. 687. 

Md.—Smith v. Smith, 77 A. 975, 113 
Md. 495, 140 Am.S.R. 435, 31 L.R.A. 
N.S. 922; Zimmerman vy. Hafer, 32 
A. 316, 81 Md. 347. 

N.Y.—Knapp v. Burton, 7 N.Y.Civ. 
Proc. 448. 

Eng.—Re Arnold, 33 Beav. 163, 55 
Reprintms29:, Circuitt—v.. Perry, 723 
Beav. 275, 53 Reprint 108; Dashwood 
v. Peyton, 18 Ves.Jr. 27, 34 Reprint 
227. 


[a] Recital as to proceeds of pol- 
icy of life insurance, without words 
of gift, and erroneously describing 
the amount to be realized on the pol- 
icy, as a provision for his children, 
independent of his will, and not as a 
part of his estate, will not operate 
as a bequest of such proceeds to them 
by implication. Smith v. Smith, 77 
A. 975, 113 Md. 495, 140 Am.S.R. 435, 
31 L.R.A.N.S. 922. 


[b]° Recital as to undelivered deed. 
—An undelivered deed did not become 
a part of a will as a devise after 
death, although the will referred to 
the deed as having been executed. 
Allenbach v. Ridenour, 279 P. 32, 51 
Nev. 437. 

{[c] Recital that property devised 
is commuuzity property does not 
amount to a devise of a half interest 
to the testator’s wife. Hatch v. Fer- 
guson, 68 F. 43, 15 C.C.A. 201, 33 L. 
R.A. 159. 

[ad] Whether or not deed should 
be incorporated as part of the will 
is to be determined by the test of 
whether the will itself showed an in- 
tention on the part of the testator to 
dispose by the will of the property 
described in the deed. Jennings v. 
Reeson, 166 N.W. 931, 200 Mich. 559. 

4. Williams v. Allen, 17 Ga. 81; 
Circuitt v. Perry, 23 Beav. 275, 53 Re- 
print 108; Dashwood v. Peyton, 18 
Ves.Jr. 27, 34 Reprint 227. 

5. Hurlbut v. Hutton, 6 A. 286, 42 
N.J.Eq. 15. 

6. Cross references: 

Charities § 77. 

Cy pres generally see Cy Pres 17 C. 
J. p 695. 

Liberal construction to best carry in- 
to effect testator’s intention see 
supra § 1118. 

Perpetuities § 91. 

Where good and bad limitations are 
embraced in single trust see infra 
§ 1160. 


7. McKenney v. McKenney, 103 N. 
KE. 631, 216 Mass. 248; Jackson v. 
Brown, 13 Wend. (N.Y.) 437. 


[a] Location of right of way.— 
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In interpreting the language of a will, the court must 
be governed in great measure by general principles 
of construction rather than by adjudged cases seem- 
ingly analogous,'! the testator being presumed to 
have framed his will in view of the 
construction established by the courts;1? and, as no 
two wills are alike in all respects of language and 
circumstances, the rules are not arbitrary or unbend- 
The will must be construed as written,+* all 
words therein contained being given effect so far as 
possible,?> the testator’s intention being considered 
only in so far as it elucidates the words used,?® tech- 
nical rules of construction being invoked where the 
words are ambiguous or doubtful, and not being re- 
sorted to where the words are clear.1* 
the language of the will, substance rather than form 


general rules of 


In construing 


must be regarded,+® and, if the testator’s intention 


Where a will provided for a right of 
way over property, devised to one of 
testatrix’s sons, for the benefit of 
property devised to the other, but it 
could not be laid out as provided in 
the will without serious loss to the 
servient tenant’s house, the _ will 
should be so construed as to give it 
the fullest effect not inconsistent with 
rules of law. McKenney v. McKen- 
ney, 103 N.E. 631, 216 Mass. 248. 


8 Edgerly v. Barker, 31 A. 900, 
912, 66 N.H. 434. 


9. St. Amour v. Rivard, 2 Mich. 
294; Beekman v. Bonsor, 23 N.Y. 298, 
575, 80 Am.D. 269. 


10. Ascertainment of testator’s in- 
tention from will see supra § 1119. 


11. O’Hare y. Johnston, 113 N.E. 
127, 273 Ill. 458 [rev 194 Ill.App. 153]; 
Gray v. Peter Gray Orphans’ Home & 
Mechanical Institute of Washington 
County, 98 A. 202, 128 Md. 592 [quot 
Grey v. Pearson, 6 H.L.Cas. 61, 10 
Reprint 1216, 1234]; Cox v. Jones, 129 
S.W. 495, 497, 229 Mo. 53; In re Hesse’s 
Hstate, 124 A. 739, 280 Pa. 581. 


“The best interpreter of a will (all 
its separate parts being considered) 
is the will itself. The language of 
wills is rarely the same, hence each 
will stands largely on its own terms, 
and cases construing wills are rarely 


of universal application.” COXF V7 
Jones, supra. 
“The principle. of construction 


which I have laid down is in my mind 
of such paramount consequence, that 
I think it much more important to 
adhere to it than to follow the author- 
ity of the previous decision of Courts 
upon words in other wills resembling 
those used in the present. We are 
bound by decided cases, for the sake 
of securing as much certainty in the 
administration of the law as the sub- 
ject is capable of. But when the deci- 
sion is not upon some rule or princi- 
ple of law, but upon the meaning of 
words in instruments which differ so 
much from each other, and when the 
proper construction is so varied by 
the peculiar circumstances of each 
case, it seldom happens that the 
words of one will are a sure guide for 
the construction of words resembling 
them in another. Besides, the salu- 
tary rule of construction I have men- 
tioned may have been misapplied in 
the particular cases, and then they 
really become of no binding authority 
at all.” Grey v. Pearson, supra (per 
Lord Wensleydale). 

Effect of judicial precedents see in- 
fra § 1136. 

12. See infra § 1136. 


13. Conn.—Hoadley v. 
93 A. 535, 89 Conn. 270. 


Beardsley, 


can be ascertained to a reasonable certainty from the 


N.Y.—Lytle v. Beveridge, 58 N.Y. 


592, 593 [aff 7 Lans. 225]. 
tay cM Appeal, 
. oO. 

apy mt ee v. White, 169 S.E. 


Wash.—Peck v. Peck, 137 P. 137, 
76 Wash. 548. 


“There is no rigid rule of law to 
the effect that words shall only be 
used in one certain sense, or requir- 
ing courts to give language the same 
interpretation and effect, under all 
circumstances and in every connec- 
tion. The infinite variety of circum- 
stances that may occur, distinguish- 
ing one case from another, in the use 
of the same words and phrases, ren- 
ders it impossible to give an absolute 
and unbending rule for the interpre- 
tation of language applicable to all 
cases. Mr. Chitty, in commenting on 
Perrin v. Blake, 4 Burr. 2579, 98 Re- 
print 355, says, that: ‘To argue that 
the intention shall be frustrated by a 
rule of construction of certain words, 
is to say that the intention shall be 
defeated by the use of the very words 
which the testator has adopted as the 
best to communicate his intention, 
and of which the sense is intelligible 
to all mankind.’ (2 BI Com. eas: 
note).” Lytle v. Beveridge, supra. 


14. See supra § 1119. 


15. Ill—Halderman v. Halderman, 
174 N.E. 890, 342 Ill. 550. 


Miss.—Brown vy. Franklin, 127 So. 
561, 157 Miss. 38. 


Mo.—Wooley v. Hays, 226 S.W. 842, 
285 Mo. 566,16 A.L.R. 1. 


N.J.—Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]; In re Young’s Es- 
tate, 163 A. 433, 10 N.J.Misc. 27. 


N.Y.—Terry v. Wiggins, 47 N.Y. 
12 [aff 2 Lans. 272]; Keefe v. Keefe, 
36 N.Y.S. 176, 134 Misc. 705. 

{a] Words should never be reject- 
ed as meaningless or repugnant if by 
reasonable construction they can be 
made consistent with will. In re 
Stee hae Will, 247 N.Y.S. 632, 139 Misc. 

vo. 

Construction of will as whole see 
infra §§ 1153-1156. 

16. Buchanan vy. National Savings 
& Trust Co., 23 F.(2d) 994, 57 App. 
D.C. 386; Carolina Power Co. v. Hay- 
wood, 119 S.E. 500, 186 N.C. 313; Mc- 
awe Cay. ee ie nae 37 
S.W. rev iv.App.) 22 S.W. 
(2d) 313]. Se 

17. See supra § 1129. 


18. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552; Keyser’s Estate, 1 Pa. 
Dist.&Co. 403; Davis’. Hstate, 1 Pa. 
Dist.&Co. 61. 


67 Pa. 


5 
2 


tan, [6970-32] 


whole will, it must be given effect, however informal 
or inartificial the terms or language emptoyed,?® and 
especially so where to the lay mind the words seem 


simple and unequivocal.?° 


[§ 1127] b. Liberal or Strict Interpretation of 


Words; Rational Construction.” 


pretation will be given to words under circumstances 
indicating that they were used by the testator in that 


19. Cal.—Mitchell v. Donohue, 34 


P. 614, 100 Cal. 202, 38 Am.S.R. 279. 
Del. : , . 473, 
L7, Del Ch. 3i6- 


D.C.—McCaffrey v. Manogue, 22 
App.Cas. 385 [rev on other grounds 
25 s.Ct. 819) 196 Uss.. 568, 49 ‘od. 
600]. 


Iowa.—Warden v. Overman, 135 N 


W. 649, 155 Iowa 1. 


auer 
A. ee 149 “Ma. 583; Hammett v. 
mett, 43 Md. 307. 


Mass.—FPrescott v. St. Luke’s Hos- 
pital, 182 N.E. 290, 280 Mass. 229; 
ee v. Gane, 91 N.E. 129, 205 Mass. 

ie 


Mich.—Jones v. Jones, 25 Mich. 401. 


Minn.—In re Elberg’s Estate, 155 
N.W. 751, 132 Minn. 15; 


Mo.—Cross v. Hock, 50 S.W. 786, 149 
Mo. 325. 


N.H.—Roaf v. Champlin, 107 A. 339, 
TOENAET 2 19: 


N.J.—Tzeses Vo Henez Const. Co., 
122 A. 371, 95 N.J.Eq. 145 [aff 128 A. 
388, 97 N.J-Eq. 501]. 

N.Y.—Leask v. Richards, 80 N.E. 
919, 188 N.Y. 291; Bliven v. Seymour, 
88 N.Y. 469; Wylie v. Lockwood, 86 
Ney. 29 [mod.,20. Hun s7vis In re 
Whitmore’s Will, 263 N.Y.S. 413, 147 
Mise. 129; In re Trott’s Will, 244 N. 
¥.S. 404, 137 Mise. 785; In re Milde- 
berger’s Will, 204 N.Y.S. 881, 122 Misc. 
743 [aff 209 N.Y.S. 649, 212 App.Div. 
Coie there: Alien se Wall, dS i Ne aus: 
398, 111 Misc. 93 [aff 194 N.Y.S. 913]. 


N.C.—Griffin v. Doggett, 155 S.E. 
605, 199 N.C. 706; Carroll v. Herring, 
104 S.E. 892, 180 N.C. 369. 

Ohio.—Rieck v. Richards, 178 N.E. 
276, 40 Ohio App. 201; Miller v. Cline, 
25 Ohio Cir.Ct.N.S. 492; Campbell v. 
McCue, 21 Ohio Cir.Ct.N.S. 67; Clif- 
ford v. Foster, 14 Ohio Cir.Ct.N.S. 391. 


Pa.—Cole’s Estate, 15 Pa.Dist.&Co. 


v. Kummer, 132 
Ham- 


655; Read’s Hstate, 2 Pa.Dist.&Co. 
135; Harding’s Estate, 1 Pa.Dist.&Co. 
538; Keyser’s Estate, 1 Pa.Dist.&Co. 
403: )Davis’ Estate, 1 Pa. Dist.&Co. 
61; McDaniel’s Estate, 3 Pa.Co. 363; 


Graham v. Graham, 5 Pa.l.J. 77, 3 Pa. 
L.J.R. 212. 


Porto Rico.—Asilo de Ponce v. Mar- 
tinez, 16 Porto Rico 361. 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 313]; Drinkard v. Hughes, 
(Civ.App.) 32 S.W.(2d) 935. 


Va.—Thomas v. Nolen, 153 S.E. 647, 
154 Va. 446. 


Wash.—Feeney v. 
257, 159 Wash. 82. 


W.Va.—Graham vy. Graham, 23 
Va. 36, 48 Am.R. 364. 


“No principle is more firmly em- 
bedded in the law than this, that in 
interpreting a will the intent of the 
testator is to be gathered not so much 
from the style and manner of expres- 
sion as from the evident meaning 
which the words employed were clear- 


Lufkin, 292 P. 


Ww. 


ly designed to express.” Small v. 
Adams, 154 A. 4738, 474, 17 Del.Ch. 
316. 


“Words are flexible and capable of 
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vails.?3 


[§§ 1126-1127 


sense,” and, in the absence of an expressed intention 
to the contrary, the literal meaning of words pre- 
The court is not bound to give a strict and 


literal interpretation to the words used,** but, on the 


A literal inter- 


many shades of meaning.’ Rieck v. 
Richards, 178 N.E. 276, 278, 40 Ohio 
App. 201. 

[a] Any mere indistinctness in 
phraseology of a will or awkwardness 
of expression in the mere words used 
must be so dealt with, if reasonably 
possible, as to effectuate and not over- 
throw the dominant intention of the 
testator. Davenport v. Collins, 51 So. 
449, 96 Miss. 716 [rev 48 So. 733, 95 
Miss. 358]. 


[b] Oversight or mistake.—Where 
words of disposition are used, the bet- 
ter course is to abide by them, al- 
though there are doubts arising from 
the tace of the will involving a sup- 
posed oversight or mistake of the tes- 
tator. Duffield v. Morris, 4 Pa.L.J. 79 
es on other grounds 8 Watts & S. 


Cross references: 

Construction of technical words see 
infra § 1129. 

Will void for uncertainty see supra 
§ 262 in 68 C.J. 


20. Widt v. Hidt, 96 N.E. 729,203 
N.Y. 325; Damuth v. Lee, 57 N.H. 743, 
163 N.Y. 478, 481. 


“In the controversy over this sim- 
ple paragraph we have an apt illus- 
tration of the anomaly that in this 
age of legal construction the most 
simple and direct path to truth is 
often obstructed by technicalities 
which are invoked in the name of jus- 
tice. To the lay mind this language 
seems to be simple, unequivocal and 
even conclusive. But under the mi- 
croscopical scrutiny of the trained le- 
gal mind it becomes a subtle thing of 
doubtful and mysterious import, 
which requires analysis by a process 
which, for want of a better name, is 
called construction. It is a notable 
feature of this process that the diffi- 
culty of its application always in- 
creases in a geometrical ratio with 
the simplicity of the subject upon 
which it is to operate. If we were 
left to depend upon our own resources 
we should probably find ourselves con- 
fronted with the query—what is there 
to construe?” Damuth v. Lee, supra. 


21. Cross references: 


Greater latitude than in construction 
of deeds see supra § 1117. 


Strained construction to save will see 
infra § 1146. 

Use of doctrine of judicial notice see 
supra § 1120. 


Will in foreign language see infra 

$) 1035. 

22. In re White’s Estate, 
863, 112 N.J.Eq. 546; Browers’ Ex’rs’ 
Lessee v. Fromm, Add. (Pa.) 362; 
Johns v. Scott, 23 Gratt. (64 Va.) 704. 


26... Koster) va Dutton, 152. A. 722, 
84 N.H. 471; Marvin v. Peirce, 152 A. 
484, 84 N.H. 455; McAllister v. Hayes, 
79 A. 726, 76 N.H. 108; Luce v. Dun- 
ham, 69 N.Y. 86 [rev 7 Hun 202]; 


165 A. 


ae v. Rubianes, 20 Porto Rico 
24. D.C.—Maxwell v. McDonald, 45 


App.D.C. 462 [cert den 37 S.Ct. 243, 
242 U.S. 650, 61 L.Ed. 545]. 


N.H.—Marvin v. Peirce, 152 A. 484, 


other hand, construes the words liberally where nee- 
essary to effectuate the testator’s intention,?® espe- 
cially where the will is drawn by an unskilled hand,?® 
although a somewhat stricter rule will be invoked 


84 N.H. 455. 


N.J.—Den ex dem. MecMurtrie v. 
MecMurtrie, 15 N.J.Law 276. 


N.Y.—McLean v. Freeman, 70_N.Y. 
81 [aff 9 Hun 246]; Lawrence v. Lind- 
say, 68 N.Y. 108 [rev 7 Hun 641]. 


Pa.—In re Disston’s Estate, 101 A. 
804, 257 Pa. 537, L.R.A.1918B 62; Da- 
vis’ Estate, 1 Pa.Dist.&Co. 61; Shall- 
cross’ Estate, 9 Pa.Dist. 690. 


R.I.—Merrill v. Macomber, 
642, 37 RI. 458. 


Va.—Hill v. Huston’s Ex’r, 15 Gratt. 
(56-Va.) 350. 


Man.—Perry v. Perry, 29 Man. 23. 


25. Ala.—Prater v. Hughston, 79 
So. 564, 202 Ala. 192; Montgomery v. 
Wilson, 66 So. 503, 189 Ala. 209; Ed- 
wards v. Bibb, 43 Ala. 666; Bell v. 
Hogan, 1 Stew. 536. 


Cal.—In re Heywood’s Estate, 82 P. 
755, 148 Cal. 184, 11 Prob.Rep.Ann. 
357; Welch v. Huse, 49 Cal. 506; In 
re Wolf’s Hstate, 17 P.(2d) 1052, 128 
Cal.App. 305. 


Conn.—Sadler v. Sadler, 140 A. 639, 
107 Conn. 409. 


Ill.— Tucker v. Tucker, 139 N.E. 609, 
308 Ill. 371. 


Ind.— Billings v. Deputy, 146 N.E. 
219, 85 Ind.App. 248. 


Ky.—Ross v. Barr’s Ex’r, 53 S.W. 
658, “ot Ky.L. 974, 


Md.—Barnett v. Barnett, 83 A. 160, 
117 Md. 265, Ann.Cas. 1913H 1284. 


Mo.—In re McClelland’s Estate, 257 
S.w. 808. 


Neb.—Chick v. given: 90 N.W. 751, 
2 Neb. (Unoff.) 87 


N.Y.—In re kere Will, 247 N. 
Y.S. 584, 139 Mise. 5; In re Weiss- 
mann’s Will, 243 N.Y.S. 127, 137 Misc. 
113 [aff 247 N.Y.S. 901, 232 App.Div. 
698]; Mills v. Thompkins, 95 N.Y.S. 
962, 47 Mise. 455 [rev on other 
Sounds 97 UN. YeS¢ 9, 120° AppsDine 
212]. 


N.C.—Humphrey v. Board of Trus- 
tees of I. O. O. F. Home of Goldsboro, 
165 S.B. 547, 203) N.Cy 201° 

Ohio.—Waener v. Schrembs, 184 N. 
BE. 292, 44 Ohio App. 44. 
Duvall, 


93 A. 


125 Pe Ss0yGeZ 
Or. 470. 

Pa.—Hyde v. Rainey, 82 A. 781, 233 
Pa. 540, Ann.Cas.1913B 726; Lucas’ 
Hstate, 14 Pa.Dist.&Co. 624; Shall- 
eross’ Hstate, 9 Pa.Dist. 690. 


la, 46 Philippine 642. 


Tex.—Calvery v. Calvery, (Commn. 
App.) 55 S.W.(2d) 527. 


Eng.—Key v. Key, 4 De G.M.&G. 73, 
53 HEng.Ch. 57, 43 Reprint 435; Thel- 
lusson v. Woodford, 11 Ves.Jr. 112, 32 
Reprint 1030. 

Ont.—Hellem vy. 
Ch. 320. 


26. Gilchrist v. Butler, 107 So. 838, 
214 Ala. 288; Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 
211 Ala. 694; Castleberry vy. Stringer, 
57 So. 849, 176 Ala. 250; Billings v. 
Deputy, 146 N.E. 219, 85 Ind.App. 248; 
In re Weiss’ Will, 209 N.Y.S. 129, 124 
Mise. 413; In re Sweeney’s Will, 200 


Severs, 24 Grant 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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where the will is drawn by a lawyer than where the 
authorship is potentially that of a layman.27 


A rational construction is sought which will be in 
harmony with other words and provisions of the 
will,?* and with the state of facts at the time of mak- 
ing the will,?® and which seems best to carry the 
testator’s intention into effect,?® expanding or re- 
straining the meaning of words whenever necessary 
to accomplish that purpose,’! and following the in- 


terpretation placed on the words 


himself, if it should appear that he has put a partic- 
ular interpretation on them.*? The court should 
avoid results contrary to the testator’s intention,** 


N.Y.S. 328, 120 Misc. 663; In re AI- 
len’s Will, 181 N.Y.S. 398, 111 Mise. 93 
Parle LO sNeYS! 91:33]. 


“Reason and common sense are not 
to be excluded from consideration in 
ascertaining the intent of a testatrix 
under these circumstances.” Sadler 
Vaan 140° A. 639; 644,-107 Conn: 

Unskilled draftsman as circum- 
stance see infra § 1130. 

27. In re Duffy’s Will, 256 N.Y.S. 
743, 143 Mise. 421; In re Hutchins’ 
<i 239 N.Y.S. 717, 136 Misc. 270. 

28. Ark.—James v. Echols, 39 S.W. 
(2d) 290, 183 Ark. 826. 

Cal.—In re Sessions’ Hstate, 153 P. 
231, 171 Cal. 346. 

Ill.—Blakeley v. Mansfield, 113 N.E. 


38, 274 Ill. 183; Baker v. Baker, 152 
Ill. App. 620. 

Md.—Payne v. Payne, 111 A. 81, 136 
Md. 551. 


Mass.—Bramley vy. White, 183 N.E. 
761, 281 Mass. 343. 


Neb.—In re Creighton’s Estate, 136 ' 


pane 1001, 91 Neb. 654, Ann.Cas.1913D 
8. 

N.J.—Kutschinski v. Sheffer, 158 A. 
499, 109 N.J.Eq. 659. 

N.Y.—In re Evans’ Will, 1386 N.E. 
233, 234 N.Y. 42; Mee v. Gordon, 80 
N.E 353, 187 N.Y. 400, 116 Am.S.R. 
613; Matter of White, 26 N.E. 909, 125 


N.Y, 544; Van Nostrand v. Moore, 52 
N.Y. 12; Brown v. Brown, 41 N.Y. 
507. 


Or.—Gildersleeve v. Lee, 198 P. 246, 


ie Or. 578, 36 A.L.R. 1166. 
a.—In re Brown’s Estate, 137 A. 
139, 289 Pa. 101. 
Va.—Koss v. Kastelberg, 36 S.E. 


377, 98 Va. 278. 


29. Platt v. Withington, 23 N.E. 
LNG eet ING Ye 1385 In re Weelners 
Walle 24SeeNEY.Seadse, 137) Mise 465 


In re Moorehead’s Estate, 137 A. 802, 
289 Pa. 542, 52 A.L.R. 1251. 


, : Co. v. Madi- 
gan, 35 S.W.(2d) 349, 183,Ark. 158. 


Cal.—In re Kelly’s Hstate, 297 P. 
620, 112 Cal.App. 758 (under express 
statutory provision). 


Neb.—In re Skinner’s Estate, 240 
N.W. 549, 122 Neb. 438. 


N.H.—Marvin v. Peirce, 152 A. 484, 
84 N.H. 455. 


N.Y.—Chew v. Sheldon, 108 N.E. 
552, 214 N.Y. 344, Ann.Cas.1916D 1268; 
Mutual i Sins: Co. v. Shipman, 15 N. 
B. 58, 108 N.Y. 19; Weeks v. Cornwell, 
10 N.E. 431, 104 N.Y. 325; Van Nos- 
trand v. Moore, BieN Yiee Lae sere 
Weissmann’s Will, 247 N.Y.S. 901, 232 
App.Div. 698 [aff 243 N.Y.S. 127, 137 
Misc. 113]; Nicholas v. Farmers’ Loan 
& Trust Co., 231 N.Y.S. 446, 224 App. 
Div. 540; Central Union Trust Co. of 
New York v. Flint, 191 N.Y.S. 46, 198 
App.Div. 703; In re Coleman’s Estate, 
257 N.Y.S. 831, 143 Misc. 601; In re 


WILLS 


by the testator 


Shapiro’s Estate, 236 N.Y.S. 280, 134 
Misc. 363 [aff 243 N.Y.S. 813, 229 App. 
Div. 867]; In re Hess’ Will, 198 N.Y.S: 
573, 120. Mise: 372. 


Pa.—In re Sadler’s Estate, 154 A. 
5389, 303 Pa. 279: 


“When there is reasonable ground 
for saying what language used inad- 
vertently or not well considered does 
not mean, there is ‘no exercise of tes- 
tamentary power’ in so interpreting 
the language as to give it the force 
and effect it more probably than 
otherwise intended to have.” Marvin 
v. Peirce, 152 A. 484, 486, 84 N.H. 455. 


“These clauses were drawn with 
great unskillfulness and carelessness, 
and thus their meaning is very ob- 
secure and uncertain. AS they concern 
and attempt to dispose of a very large 
amount of property, they must have 
been the subject of some deliberation, 
and the testator evidently had some 
meaning which is embodied, however 
inaptly, in the language used. What 
that meaning is, it is for us to ascer- 
tain, if we can. If it is unascertain- 
able, the case is the same as if no at- 
tempt had been made to express any, 
and the language used can have no 
offect. If several meanings may be 
attributed to the language, each sup- 
ported by equally strong reasons and 
probabilities, no one of them can be 
accepted, as that which the testator 
meant to express. Important rights 
cannot be based upon mere conjecture. 
But, in the construction of wills as in 
the determination of questions of fact, 
and other questions of law, it is not 
to be expected that absolute certainty 
can always be attained. Upon ques- 
tions of fact it is sufficient that there 
is a balance of evidence or probabili- 
ties in favor of one side or the other 
of the dispute, and upon such balance 
courts will rely in deciding the 
weightiest issues. So in the construc- 
tion of written instruments, courts 
will scrutinize the language used, and 
however confused, uncertain and in- 
volved it may be, will give it that con- 
struction which has in its favor the 
balance of reasons and probabilities, 
and will act upon that. The intent of 
a testator may sometimes be missed, 
but such is the infirmity of language 
and human judgment that sucha re- 
sult is sometimes unavoidable.” 
Weeks v. Cornwell, 10 N.E. 431, 104 
INSYs 325.0500. 

Application of cy pres doctrine see 
supra § 1125. 

Bi. Biair® vy) lairy 10s seu. Se 
Kan. 464; In re Ehlers’ Will, 143 N. 
W. 1050, 155 Wis. 46. 

32. Ala.—Gunter v. Townsend, 79 
So. 644, 202 Ala. 160. 

Conn.—Perry v. Bulkley, 72 A. 1014, 
82 Conn. 158. 

Mo.—Garth v. Garth, 41 S.W. 238, 
139 Mo. 456; Small v. Field, 14 S.W. 
815, 102 Mo. 104; In re McVeigh’s 
Estate, 164 S.W. 673, 181 Mo.App. 566. 

Pa.—Petition of Smith, 139 A. 832, 
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not reading into the will language which the testator 
did not intend to use,°* nor attributing an intention 
to the testator to write meaningless words when an- 
other construction gives them intelligible and prop- 
er meaning,?® nor expanding the language used to in- 
clude that which it obviously does not inelude.*® 


[§ 1128] c. Primary or Ordinary Meaning of 
Words in General. 
dencing a contrary intention, a testator is presumed 
to use the words in which he expresses himself in his 
will in their primary or ordinary sense.*? 
in construing the will the words employed are to be 
taken in the primary or ordinary sense,** especially 


In the absence of language evi- 


Therefore, 


291 Pa. 1295 
Dist.&Co. 538. 
Eng.—In re Walker, [1897] 2 Ch. 
238; In re Parker, [1897] 2 Ch. 208. 
Construction by interested parties 
see infra § 1167. 


33. Irwin v. Swinney, 44 F.(2d) 
172 [aff 53 F.(2d) 772, and cert den 
52 S.Ct.. 497, 286 U.S. 545, 76 L.Ed. 
1282]; In re Anderson’s Will, 256 N. 
Y.S. 529, 143 Mise. 250; In re Tims’ 
Hstate, 118 N.Y.S. 507, 63 Misc. 148; 
In re Mayhew’s Estate, 160 A. 724, 
307 Pa. 84, 83 A.L.R. 149. 


34 Wright v. Wright, 118 N.Y.S. 
994 [aff 125 N.Y.S. 875, 140 App.Div. 
634]; Ham v. Ham, 84 S.E. 840, 168 
N.C. 486, Ann.Cas.1917C 301; Zackman 
v. Dick, 34 Ohio Cir.Ct. 450; Stuart v. 
Taylor,:38. Ont, 20) 1%, Ont Wane ood 
[mod 6 Ont.W.N. 217]. 

[a] Omission of legal terms in 
usual connection in will drawn by one 
familiar with such terms is Ssignifi- 
cant. McGlathery v. Meeks, 121 So. 
67, 219 Ala. 89. 


Harding’s Estate, 1 Pa. 


ances Irwin’s Estate, 14 Pa.Dist.&Co. 
36. In re Hisey’s Estate, 289 P. 889, 


106 Cal.App. 678. 

37. Boyd v. Boyd, 2 F. 138, 1 Mc- 
Crary 268; Lich v. Werling, 151 Ill. 
ike 340. See also cases infra note 


38. U.S.—President and Fellows 
of Harvard College vy. Jewett, 11 F. 
(2d) 119; Dorrance vy. Dorrance, 238 
F. 524, 151 C.C.A. 460 [aff 227 F. 679, 
and aff 238 EF. 924, 151 C.C.A. 658]; 
Clement v. Whittaker, 231 F. 940, 146 
C.C.A. 136° [aff 225 211, and cert 
den 36 S'Ct. 727, 241 U:S: 679) 60 LL: 
Ed. 1233]. 

Ala.—Meglemry v. Meglemry, 131 
So. 906, 222 Ala. 229; Hanson v. First 
Nat. Bank, 116 So. 127, 217 Ala. 426; 
Wilson v. Witt, 112 So. 222, 215 Ala. 
685, 52 A.L.R. 1095. 

Cal.—Adams v. Prather, 167 P. 534, 
176 Cal. 33; In re Sessions’ Hstate, 
153 P. 281, 171 Cal. 346; In re Tooley’s 
Hstate, 149. P. 574, 170 Cal. 164, Ann. 
Cas. 1917B 516; In re Blake’s Estate, 
108 P. 287, 157 Cal. 448; Fancher v. 
Fancher, 103 Po 206, 156 Cale 132923 
L.R.A.N.S. 944, 19 Ann.Cas. 1157; In re 


Edwards’ Estate, 14 P.(2d) 318, 15 
P.(2d) 194, 126 Cal.App. 152. 
Conn.—Pease v. Cornell, 80 A. 86, 


84 Conn. 391; Perry v. Bulkley, 72 
A. 1014, 82 Conn. 158. 


Del.—In re Cochran’s Estate, 85 A. 
1070, 10 Del.Ch. 134. 


D.C.—Mayo v. Whedon, 47 App.D. 
C. 138; Travers v. Reinhardt, 25 App. 
D.C. 567 [aff 27 SiCt. 563; 205 U.S. 
423, 51 L.Ed. 865]; Cruit v. Owen, 
25 ‘App.D.C. 514 [aft PHI ORE AU falls, OX 
U.S. 368, 5 L.Ed: 227]. 

Fla.—Lowrimore y. First Savin 
& Trust Co. of Tampa, 140 Bore 887, 
891, he Fla. 740; Floyd v. Smith, 51 
So. 537, 59 Fla. 485, 37 L.R.A.N.S. 651, 
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if used by persons who are unacquainted with the 
technical meaning which the words may have in 


138 Am.S.R. 133, 21 Ann.Cas. 318. 


Some o rs coe v. Johnston, 24 Ga. 
02. 


Hawaii.—Spreckels v. Spreckels, 21 
Hawaii 556. 

Ill.—Northern Trust Co. v. Wheeler, 
177, -N.E.. 884, 345 Dll. 182, 83 A.L.R. 
154; Meeker v. Steepleton, 141 N.E. 
158, 309 Ill. 3387; Bradford v. Andrew, 
139 N.E. 922, 308 Ill. 458; Tucker v. 
Tucker, “139 sN-H: 609, 308 “Lill. 3735 
Greenfield v. Lauritson, 137 N.E. 818, 
306 Ill. 279; Dustin v. Brown, 130 
N.E. 859, 297 Ill. 499; Peacock v. Mc- 
CGluskey, 129 NS. “56d, (296 sills «30; 
Kramer v. Sangamon Loan & Trust 
Co, 127 NOE. 877, 293 Elk 5530 Lich vy: 
Werling, 151 Ill.App. 340; Hileman v. 
Tuthill, 97 IllApp. 258. 

Ind.—Hoke v. Jackman, 107 N.E. 
65, 182 Ind. 5386; Casper v. Helvie, 146 
N.E. 1238, 83 Ind.App. 166; Mundhenk 
v. Bierie, 135 N.E. 493, 81 Ind.App. 
85; Wallace v. Cutsinger, 115 N.E. 
789, 66 Ind.App. 185; Sims v. Ratcliff, 
110 N.E. 122, 62 Ind.App. 184. 


Iowa.—Livingston v. Lenox College, | 


LSSeN. Wee lees WO?) Lowa, ovo In wre 
Johnston’s Estate, 180 N.W. 740, 190 
Iowa 679. 

Ky.—Marshall v. Kent, 276 S.W. 
563, 210 Ky. 654; Weedon y. Power, 
260 S.W. 885, 202 Ky. 542; Goosling 
v. Pinson, 248 S.W. 248, 198 Ky. 57; 
Marquette v. Marquette’s Ex’rs, 227 
S.W. 157, 190 Ky. 182; Dickson v. 
Dickson, 202 S.W. 891, 180 Ky. 423, 
L.R.A.1918E 765; Parrott v. Crosby, 
201 S.W. 13, 179 Ky. 658; Forester v. 
Werner, 191 S.W. 884, 174 Ky. 180; 
Griffith v. Coleman, 5 J.J.Marsh. 600. 


La.—Succession of Fath, 80 So. 659, 
144 La. 463; Leonora v. Scott, 10 La. 
Ann, 651; Michel v. Beale, 10 La.Ann. 
352; Roy v. Latiolas, 5 La.Ann, 552; 
Penny v. Christmas, 7 Rob. 481. 


Me.—Doherty v. Grady, 72 A. 869, 
105 Me. 36; Jacobs v. Prescott, 65 A. 
761, 102 Me. 68, 12 Prob.Rep.Ann. 333; 
Young v. Quimby, 56 A. 656, 98 Me. 
167, 9 Prob.Rep.Ann. 123. 


Md.—Newlin v. Mercantile Trust 


Co. of Baltimore, 158 A. 51, 161 Md. 
622; Shipley v. Mercantile Trust, etc., 
Co., 62 A. 814, 102 Md. 649. 


Mass.—Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; Thompson v. Clarke, 
161 N.E. 889, 264 Mass. 56; Trustees 
of Public Library of City of Boston 
v. Sherrill, 160 N.E. 665, 263 Mass. 
173; Boston Safe Deposit & Trust 
Co. v. Goldthwait, 142 N.E. 38, 247 
Mass. 434; Mullaney v. Monahan, 122 
N.E. 387, 232 Mass. 279; Turnbull v. 
Whitmore, 105 N.E. 861, 218 Mass. 210. 


Mich.—In re Lamb, 80 N.W. 1081, 
12% Mich. 239; Rivenett v. Bourquin, 
18 N.W. 537, 58 Mich. 10; Porter v. 
Porter, 15 N.W. 550, 50 Mich. 456. 


Minn.—In re May’s Estate, 160 N. 
W. 790, 185 Minn. 299. 


Miss.—Dealy v. Keatts, 128 So. 268, 
157 Miss. 412; Harvey v. Johnson, 71 
So. 824, 111 Miss. 566; Vannerson v. 
Culbertson, 18 Miss. 150. 


Mo.—Crowson v. Crowson, 19 S.W. 
(2d) 634, 323 Mo. 633; Snow y. Ferril, 
8 S.W.(2d) 1008, 320 Mo. 548; Deacon 
v. St. Louis Union Trust Co., 197 S.W. 
261, 271 Mo. 669; Cox y. Jones, 129 
S.W. 495, 229 Mo. 58; Meiners v. Mein- 
ers, 78 S.W. 795, 179 Mo. 614; In re 
Calnane’s Estate, (App.) 28 S.W.(2d) 
420; Riley v. Kirk, 253 S.W. 50, 213 
Mo.App. 381; Missouri Baptist Sani- 
tarium v. McCune, 87 S.W. 93, 112 Mo. 
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App. 332. 


Mont.—In re McGovern’s Hstate, 
250 P. 812, 77 Mont. 182. 


N.H.—Blaisdell v. Coe, 139 A. 758, 
83 N.H. 167, 65 A.L.R. 626; Barnes v. 
First Baptist Church, 136 A. 266, 82 
N.H. 503; Brierley v. Brierley, 124 
AS Todt Sa Nees 133. 


N.J.—Kutschinski v. Sheffer, 158 A. 
499, 109 N.J.Eq. 659; Genung v. Best, 
135 A. 514, 100 N.J.Eq. 250; Supp v. 
Second Nat. Bank & Trust Co., 130 
A. 549, 98 N.J.Eq. 242; Woodruff v. 
White, 79 A. 304, 78 N.J.Eq. 410 [aff 
81 A. 1134, 79 N.J.Hq. 225]; Stout v. 
Cook, 15 cas 5835. 77 IN. J iqQsel53. Ire, 
81 A. 821, 79 N.J.Eq. 573]; Marshall’s 
Ex’rs v. Hadley, 25 A. 325, 50 N.J.Eq. 
547; In re Young’s Estate, 163 A, 433, 
10 N.J.Mise. 27. 

N.Y.—In re Evans’ Will, 136 N.E. 
233, 234 N.Y. 42; Matter of Turner, 
101 N.E. 905, 208 N.Y. 261, Ann.Cas. 


1914D 245; Kernochan v. Marshall, 
59 N.E. 293, 165 N.Y. 472; Nelson v. 
Brown, 39 N.B. 356, 144 N.Y. 384; 


Sweet v. Burnett, 32 N.E. 628, 136 N. 
Y. 204; Palmer v. Dunham, 25 N.E. 
1081, 125 N.Y. 68; Platt v. Withing- 
ton, 23 N.E. 1116, 121 N.Y. 138; Mat- 
ter of Woodward, 23 N.E. 120, 117 N. 
Y. 522, 7 L.R.A. 367; Matter of Wells, 
21 NER 130, 218) NYS 3916010) “AmyS UR: 
457; Wylie v. Lockwood, 86 N.Y. 291 
[mod 20 Hun 377]; Byrnes v. Baer, 
86 N.Y. 210; Keteltas v. Keteltas, 72 
NUY. 312, 28° Am. Ri 155; Murdock=v. 
Ward 6 UNiuys 838% [rev 18) VElune 99); 
Cushman v. Horton, 59 N.Y. 149 [rev 
1 Hun 601, 4 Thomps.&C. 103]; Cham- 
berlain v. Chamberlain, 43 N.Y. 424 
[mod 8 Lans. 348]; Van Alstyne v. 
Van Alstyne, 28 N.Y. 375; Chrystie 
v. ‘Phyfe, 19 N:Y. 344. [rev 22 Barb. 
£95 3° Hone “v.> Van -“Sehaick) SSNey; 
538; Baxter v. Mairs, 228 N.Y.S. 58%, 
223 App.Div. 579; In re Hogeboom’s 
Will, 219 N.Y.S. 436, 219 App. Div. 131; 
Dwight v. Fancher, 216 N.Y.S. 652, 
217 App.Div. 377 [aff 156 N.E. 186, 
245 N.Y. 71 (rearg den 157 N.E. 859, 
245 N.Y. 565)]; In re Andrews’ Will, 


°210 N.Y.S. 763, 213 App.Div. 479 [mod 


on other grounds 152 N.E. 413, 242 
N.Y. 52875" In re ‘Van’ Riempst, 165 
N.Y.S. 541, 178 App.Div. 475 [rev 165 
N.Y.S. 538, 99 Misc. 169]; Meeker v. 
Meeker, 121 N.Y.S. 1051, 137 App.Div. 
Soi fafi 94 N-He°626) 201 INDY 205, 933 
L.R.A.N.S. 816, Ann.Cas.1912A 930; 
In re Watson’s Will, 258 N.Y.S. 755, 
144 Misc. 213 [mod 262 N.Y.S. 394, 237 
App.Div. 625 (mod on other grounds 
LS6 INSEL US. pa2G2) Nevers) ps aka re 
Duffy’s Will, 256 N.Y.S. 7438, 143 Misc. 
421; In re Barrett’s Estate, 253 N.Y.S. 
658, 141 Misc. 687; In re Trott’s Will, 
244 N.Y.S. 404, 137 Misc. 785; In re 
Wells’ Will, 221 N.Y.S. 714, 129 Misc. 
447; In re Van Cleef, 157 N.Y.S. 549, 
92 Mise. 689, 15 Mills Surr. 384; In 
re Sharp, 149 N.Y.S. 470, 86 Misc. 569; 
In re Bingham’s Will, 148 N.Y.S. 918, 
86 Misc. 566, 12 Mills Surr. 333 [aff 
155 N.Y.S. 1094, 171 App.Div. 892]; 
In re United States Trust Co. of New 
York, 138 Nvyv.S) 1507s Mise. 2:27 9 
Mills Surr. 496; In re Teller, 136 N. 
Y:S.° 467, 76. Mise. 592% Wright. 
Wright, 118 N.Y.S. 994 [aff 125 N.Y.S. 
875, 140 App.Div. 634]; Roosevelt v. 
Thurman, 1 Johns.Ch. 220; Carpenter 
v. Carpenter, 2 Dem.Surr. 534. 


N.C.—Williams v. Best, 142 S.E. 2, 
195 N.C. 324; Goode v. Hearne, 105 
S.E. 5, 180 N.C. 475; Ward's Ex’rs v. 
Sutton, 40 N.C. 421. 


Ohio.—Anderson y. Gibson, 157 N. 
BE. 377,116 OhioSt. 684, 54 A.L.R. 92; 
Foye v. Foye, 172 N.E. 886, 35 Ohio 
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lave,?® unless it is manifest from the context of the 
whole will, or from the subject matter, that the tes- 


App. 283; Moore v. Blauser, 156 N.E. 
915, 25 OhioApp. 48; Fowler v. Smith, 
156 N.E. 913, 24 OhioApp. 324; Baker 
v. Alexander, 156 N.E. 223, 24 Ohio 
App. 117; Parthe v. Parthe, 26 Ohio 
Cir.Ct.N.S. 577; Sadler v. Sadler, 23 
Ohid.. Cir-CtN.S:w858 5, -Zackma nas 
Dick, 34 Ohio Cir.Ct. 450; Hinksow 
v. Adkins, 25 Ohio N.P.N.S. 16; Huber 
v. Carew, 2 Ohio N.P.N.S. 81. 


Or.—Holohan vy. McCarthy, 281 P. 
178, 130 Or. 577; Gildersleeve v. Lee, 
198 P. 246, 100 Or. 578, 36 A.L.R. 1166. 

Pa.—In re Wanamaker’s Estate, 167 
Ay 692, 312 Pas 3623) in re Lone’ s Hs= 
tate, 77 A. 924, 228 Pa. 594 [aff<39 
Pa.Super. 323]; Bender v. Bender, 75 
A. 859, 226 Pa. 607, 134 Am.S.R. 1088; 
Hancock’s Appeal, 5 A. 56, 112 Pa. 


532; Smith’s Appeal, 23 Pa. 9; Con- 
nelly’s Estate, 1 Pa.Dist.&Co. 561; 
Kanaskie’s. Estate, 26 Pa.Dist. 54; 
Samson’s Estate, 10 Pa.Dist. 680; 


Root’s Estate, 6 Pa.Dist. 77, 19 Pa.Co. 
217; Hubbert’s Hstate, 6 Pa.Dist. 96; 
Phillips’ Estate, 10 Pa.Co. 374, 28 
Wkly.N.Cas. 229; Joyce’s Estate, 5 
Pa.Co. 179; McDaniel’s Estate, 3 Pa. 
Co. 363. 

Philippine.—Natividad vy. Gabino, 
36 Philippine 663; In re Calderon, 26 
Philippine 333. 

Porto Rico.—Mollfulleda v. Ramos, 
3 Porto Rico 239. 


R.I.—Rhode Island Hospital Trust 
CO> Ves DAVISse103) Ax O28 410 Reale s.8 6c 


S.C.—First Nat. Bank v. Hutson, 
146 S.E. 596, 142°S.C. 239: Buistv- 
Walton, 88 S.B. 357, 104 S.C. 95; Atty.- 
Gen. v. Jolly, 21 S.C.Hq. 379. 


Tenn.—Moseley v. Goodman, 195 S. 
W. 590, 138 Tenn. 1; American Trust 
& Banking Co. v. Hedges, (App.) 64 
S.W.(2d) 527. 

Tex.—Brookshire v. Wambaugh, 
(Civ.App.) 9 S.W.(2d) 269; West v. 
Glisson, (Civ.App.) 184 S.W. 1042. 


Va.—Rady v. Staiars, 168 S.BE. 452; 
Smith v. Smith, 119 S.E. 138, 137 Va. 
408; Blankenbaker v. Harly, 112 S.E. 
599, 182 Va. 408; Conrad v. Conrad’s 
Ex’r, 97 S.H. 336, 123 Va. 711; White 
v. Old, 75 S.H. 182, 113 Va. 709, L.R.A. 
1916F 787; Carnagy v. Woodcock, 2 
Munf. (16 Va.) 234, 5 Am.D. 470. 


Wash.—Bothwell v. Estep, 6 P.(2d) 
1108, 166 Wash. 420 [aff 12 P.(2d) 
1119]; In re MacMartin’s Estate, 229 
P. 530, 131 Wash. 192. 


W.Va.—Hobbs v. Brenneman, 118 S. 
BE. 546, 94 W.Va. 320; Wyatt v. Nor- 
ris, 66 S.E. 1016, 66 W.Va. 667. 


Wis.—In re Cuppel’s Will, 240 N.W. 
144, 206 Wis. 586; First Wisconsin 
Trust Co. v. Helmholz, 225 N.W. 181, 
198 Wis. 573; Pabst v. Goodrich, 113 
N.W. 398, 133 Wis. 43, 14 Ann.Cas. 824. 


IEing.—Rhodes vy. Rhodes, 7 App.Cas. 
192; Nockold v. Locke, 3 Kay & J. 6, 
69 Reprint 999; Young v. Robertson, 4 
Macq. 314; Bland v. Lamb, 5 Madd. 
412, 56 Reprint 952. 


Man.—Perry v. Perry, 29 Man. 23. 
N.B.—Myles v. Myles, 47 N.B. 195. 


Ont.—Re Sheard, 49 Ont.L. 320; Re 
Mackenzie, 30 Ont.L. 173, 5 Ont.W.N. 
569; Re Thompson, 19 Ont.W.N. 407; 
Re Lunness, 17 Ont.W.N. 186; Re Ran- 
ton, 17 Ont.W.N. 82. 


Sask.—Re Allcock, [1924] 2 Dom. 
TTR: 420; 


39. JIowa.—In re Clifton’s Estate, 
218 N.W. 926, 207 Iowa 71. 


Mich.—Rivenett v. Bourquin, 18 N. 
Wi. i687, 1638) Mich: 11,0; 


Minn.—In re Anderson’s Estate, 180 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tator intended to use them in a different sense,*® or 
unless a reading of the words in their primary or 
ordinary sense will lead to some absurdity, repug- 
nancy, or inconsistency with the declared intention 
of the testator as ascertained from the whole will,*! 
in which ease the natural and ordinary meaning of 
the words may be modified, extended, or abridged ;4? 
but the court must be satisfied that something dif- 
ferent from what the words naturally import is in- 
tended, before it can resort to the context in search 
of a different meaning for those words.*? 
the words when given their natural, ordinary, or pop- 
ular meaning are plain and unambiguous, and show 
a clear intention on the part of the testator, they 
must be given that meaning notwithstanding their 


N.W. 1019, 148 Minn. 44. 

N.Y.—In re McQueen’s Will, 163 N. 
Y.S. 287, 99 Misc. 185; In re Catlin, 
160 N.Y.S. 1034, 97 Misc. 223. 


Ohio.—Rugg v. Smith, 177 N.E. 784, 

40 Ohio App. 101. 
Pa.—In re Lippincott’s. 
A. 136, 276 Pa. 283. 

Use by persons acquainted with 
Herta or legal meaning see infra 

1130. 

40. Cal—Fancher v. Fancher, 103 
P. 206, 156 Cal. 13, 23 L.R.A.N.S. 944, 
19 Ann.Cas. 1157. 

Conn.—Mosle v. Goodrich, 109 A. 
166, 94 Conn. 426; Weeks v. Mansfield, 
80 A. 784, 84 Conn. 544; Perry v. Bulk- 
ley, 72 A. 1014, 82 Conn. 158. 

Del.—In re Smith’s Estate, 145 A. 
671, 16 Del.Ch. 272; ‘Security Trust 
& Safe Deposit Co. v. Lockwood, 118 
A. 225, 13 Del.Ch. 274. 


Sa Ero v. Wells, 45 App.D.C. 
428. 


Hstate, 120 


Fla. , 51 So. 537, 59 
Fla. 485. 37 L.R.A.N.S. 651, 138 Am. 
S.R. 13., 21 Ann.Cas. 318. 


Ill.— Fairview Lodge No. 350, A. F. 
& A. M. v. Gaddis, 130 N.E. 315, 296 
Tll. 570 faff 215 Tll.App. 597]. 


Ind.—West v. Rassman, 34 N.B. 991, 
135 Ind. 278; Billings v. Deputy, 146 
N.E. 219, 85 Ind.App. 248. 


Me.—Hiller v. Loring, 136 A. 350, 
126 Me. 78;. Doherty v. Grady, 72 A. 
869, 105 Me. 36; Young v. Quimby, 
Bf A. 656, 98 Me. 167, 9 Prob.Rep.Ann. 
123 

Miss.—Vannerson v. Culbertson, 18 
Miss. 150. 

Mo.—Meiners v. tears 78 S.W. 
795, 179 Mo. 614; Briant v. Garrison, 
52 SW. 361, 150 Mo. 655; Chew v. 
Keller, 13 S.w. 395, 100 Mo. 362. 


N.J.—Peer v. Jenkins, 140 A. 413, 
102 N.J.Eq. 235; Stout v. Cook, 81 A. 
821, 79 N.J.Eq. 573 [rev 75 A. 583, 77 
N.J.Eq. 153]. 

N.Y.—Hillen v. Iselin, 39 N.E. 368, 
144 N.Y. 365; Sweet v. Burnett, 32 N. 
BE. 628, 136 N.Y. 204; Colton v. Fox, 
67 N.Y. 348 [aff 6 Hun 49]; Du Bois v. 
Ray, 35 N.Y. 162, 33 How.Pr. 292; 
Hone v. Van Schaick, SUINDY A DSS In 
re White’s Estate, 920 N.Y.S. 575, 219 
App.Div. 502 [aff 157 N.E. 868, 245 N. 
Y. 587]; Matter of Karr, 2 How.Pr. 
N.S. 405; Carpenter v. Carpenter, 2 
Dem.Surr. 534. 

Pa.—Davis’ Estate, 1 Pa.Dist.&Co. 


61; Croft v. Chelton Trust Co., 30 Pa. 
Dist. 377; Hess’ Estate, 30 Pa.Dist. 
366; Conner’s Hstate, 29 Pa.Dist. 636; 


Root’s Estate, 19 Pa.Co. 217; Wam- 
bold’s Estate, 17 Pa.Co. 596. 
Porto Rico.—Torres v. Rubianes, 20 
Porto Rico 316. 
S.C.—Howard v. Bright, 
188, 150 SiC. 358. 


148 S.E. 
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ing.*® 


Where 


Va.—Kello y. Kello’s Ex’rs, 103 S. 
E. 633, ae Victe Oe pal daeAie Ry nee aie 
Norris, 66 S.E. 


1018, 66 W.Va: 667. 


Eng.—Rhodes vy. Rhodes, 7 App.Cas. 
192; Grey v. Pearson, 6 H.L.Cas. 61, 
10 Reprint 1216; Crook v. Whitley, 3 
Jur.N.S. 703. 

[a] Whether word is to be used in 
its technical or more general sense 
is to be determined by considering 
which will better effectuate the tes- 
tator’s intention. Blackwell v. Black- 
well, 15 N.J.Law 386. 

[b] Words inadvertently used in 
inexact or ambiguous sense should be 
read in the sense in which they were 
employed by the testator, although 
this may differ from their ordinary 
and primary meaning. Du Bois v. 
Ray, 35 N.Y. 162, 33° How-Pre.292. 

41. I11—Hileman vy. Tuthill, 97 Ill. 
App. 258. 

Ind.—Hoke v. Jackman, 
65, 182 Ind. 536. 

Md.—Shipley v. Mercantile Trust, 
etc., Co., 62 A. 814, 102 Md. 649. 


Mo.—Mace v. Hollenbeck, 175 S.W. 
876; Lich v. Lich, 138 S.W. 558, 158 
Mo.App. 400. 

N.J.—Marshall’s Ex’r v. Hadley, 25 
A. 325, 50 N.J.Eq. 547. 

N.Y.—In re Farmers’ L. & T. Co., 
82 N.E. 181, 189 N.Y. 202; Matter of 
Kear, 117 N.Y.S. 667, 1383 App.Div. 265; 
In re Dyckman’s Will, 245 N.Y.S. 631, 
138 Misc. 253; Seligman v. Seligman, 
151 N.Y.S. 889, 89 Misc. 194; Roose- 
velt v. Thurman, 1 Johns.Ch. 220. 


Pa.—Long v. Stout, 157 A. 607, 305 
Pa. 310; Bender v. Bender, 75 A. 859, 
226 Pa. 607, 134 Am.S.R. 1088; In re 
Canfield’s Estate, 167 A. 500, 109 Pa. 
Super. 329. 

Wis.—In re Ehlers’ Will, 143 N.W. 
1050, 155 Wis. 46. 

Eng.—Rhodes v. Rhodes, 7 App.Cas. 
192; Bathurst v. Hrrington, 2 App. 
Cas. 698; In re Smith, 5 Ch.D. 497 
note; Wilson v. Eden, 11 Beav. 289, 50 
Reprint 828; Nockolds v. Locke, 3 
Kay & J. 6, 69 Reprint 999. 


“It may be conceded that the ques- 
tion presented is one of intent which 
must be drawn from the provisions of 
the will and the surrounding circum- 
stances; but in determining the testa- 
tor’s intent we must assume that he 
contemplated the reasonable and 
natural construction of the language 
used, rather than that which would 
produce an absurd and illogical re- 
sult.” In re Farmers’ Loan & Trust 
Co., 82 N.E. 181, 182, 189 N.Y. 202. 


[a] Where words are capable of 
two interpretations, that construction 
of them is to be adopted which is in 
accordance with an intelligible and 
reasonable, and not a capricious or 
anomalous, result. Bathurst y. Er- 


107 N.E. 


[69 C.J.] 75 


effect,4# and such meaning cannot be departed from 
for the purpose of giving effect to what it may be 
supposed was the intention of the testator,*® or 
merely because they lead to consequences which are 
capricious or even harsh or unreasonable. 
that. have no definite popular or legal meaning take 
their meaning from the context of the will, i and 
the court is not bound by the dictionary definition,*® 

especially where such definition is vague and shift- 
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Words 


[§ 1129] d. Particular Classes of Words>°—(1) 
Legal and Technical Words—(a) In General. 
construing technical words in a will, the purpose of 
the court, as in all cases involving construction, is 
to ascertain the intention of the testator, and to give 


In 


2 App.Cas. 698; Jenkins v. 


rineton, 4 
8° Bi Cas), 571, ie Reprint 


Hughes, 
553. 

42. Shipley v. Mercantile Trust, 
etc., Co., 62 A. 814, 102 Md. 649. See 
also infra § 11387. 

43. Baker v. Baker, 62 So. 284, 286, 
182 Ala. 194; Walker v. Tipping, 9 
Hare 800, 41 Eng.Ch. 800, 68 Reprint 
740. 

44, Mass.m—Adams v. Jones, 57 N. 
E. 362, 176 Mass. 185, 5 Prob.Rep.Ann. 
618. 

N.J.—Burroughs v. Jamison, 53 A. 
688, 62 N.J.Eq. 651. 

N.Y.—Matter of Barton’s Estate, 
118 N.Y.S. 1087, 64 Misc. 242. 


Ohio.—Parthe v. Parthe, 
Cir; GUNS bit. 

Ont.—In re Stark & Trim, [1932] 2 
Dom.L.R. 603. 

[a] Where effect is to defeat ob- 
ject of testator, a will is to be con- 
strued according to the plain meaning 
and intention of the testator, notwith- 
standing the result of so construing 
them may be to defeat the object 
which he had in view. Cunliffe v. 
Brancker, 3 Ch.D. 393. 


45. Ky.—Walton v. Jones, 
W. 710, 216 Ky. 289. 

Mass.—Adams v. Jones, 57 N.E. 362, 
176 Mass. 185, 5 Prob.Rép.Ann. 618. 


N.Y.—Nolan v. Nolan, 154 N.Y.S. 
355, 169 App.Div. 372, 15 Mills Surr, 
455; Clark v. Grosh, 142 N.Y.S. 966, 
81 Misc. 407. 

Ohio.—Parthe v. 
Cir.Ct.N.S. 577. 


$.C.—Dent v. Dent, 102 S.E. 715, 
LT SS. Ce e406. 


[a] Court cannot devise new 
scheme for the purpose of spelling out 
a theory by which it can be said that 
the testator intended something 
which his language shows that he 
did not intend. Wright v. Wright, 
118 N.Y.S. 994 [aff 125, ENLYS. 875, 140 
App.Div. 634]. 

46. Bathurst v. Errington, 2 App. 
Cas. 698. 

[a] Mere fact that it cannot be 
understood why testator so provided, 
or that the provision is contrary to 
what might have been expected, does 
not justify putting a construction 
on the will different from the plain 
import of the words used therein. 
Robbins v. Smith, 27 Ohio Cir.Ct. 91. 

47. In re Friedrichs’ Estate, 290 
P. 54, 107 Cal.App. 142. 


48. In re Friedrichs’ Estate, supra. 

49. In re Friedrichs’ Estate, supra. 

50. Informal or inartificial use of 
terms see supra § 1126. 


Technical terms effectuating “legal 
intent” where actual intent is in con- 
travention of law see supra § 1118 
text and note 35. 


26 Ohio 


287 S. 


Parthe, 26 Ohio 


16 [69 C,S2) 


effect to such intention if it can be done without 
violating established principles of law.>? 
testator uses in his will technical words or terms, 
or words having a definite legal signification, he will 
be presumed to have used them in that sense, and 
the will will be so construed unless a clear intention 
to the contrary is apparent from the context,°” the 


51. Hickson y. Davenport, 248 F. 
319. 
52. U.S.—Daniels & Fisher Realty 


Co. v. Kenyon, 261 F. 407; Nightin- 
gale v. Sheldon, 18 F.Cas. No. 10;265,. 5 
Mason 336; Burnell v. U. S., 44 Ct.Cl. 
535. 

Ala.—Schowalter v. Schowalter, 116 
So. 116, 217 Ala. 418; Suttle & Weaver 
Land & Improvement Co. v. Barker, 
60 So. 157, 178 Ala. 366; De Bardela- 
Peo v. Dickson, 51 So. 986, 166 Ala. 

Ark.—Fine v. McGowan, 57 S.W. 
(2d) 565; Shields v. Shields, 14 S.W. 
(aid) -545, 179 Ark, 167; BPletner v. 
Southern Lumber Co., 292 S.W. 370. 


Del.—Doe v. Roe, 2 Del. 103, 29 Am. 
IDS BGs 


Ga.—Reynolds v. Dolvin, 114 S.E. 
879, 154 Ga. 496. 


Hawaii.—Kinney v. Oahu Sugar Co., 
Ltd., 23 Hawaii 747. 


Iil.—Potter v. Potter, 137 N.E. 425, 
SUOm Mois we OOle Wee OOls diss MeN ars 
273, 300 Tll. 557; Peacock v. McClus- 
key, 129 N.E. 561, 296 Ill. 87. 


Ind.—Skinner vy. Spann, 93 N.E. 
1061, 95 N.B. 243, 175 Ind. 672; Ridge- 
way v. Lanphear, 99 Ind. 251; Smith 
v. Smith, 109 N.E. 60, 59 Ind.App. 
169; Laisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301; Clore v. Smith, 
90 N.B. 947,45 Ind. App. 340; Coulter 
vy. Crawfordsville Trust Co., 88 N.E. 
865, 45 Ind.App. 64; Foudray v. Foud- 
ray, 89 N.E. 499, 44 Ind. App. 444. 


Iowa.—Moore vy. Dick, 225 N.W. 845, 
208 Iowa 693. 


Ky.—Gatto v. Gatto, 250 S.W. 833, 
198 Ky. 569; Hazlerig Vie Hazlerig’s 
Ex’rs, 3 Dana 48; Smoot v. Kirk, 104 
S.W. 716, 31 Ky.L. 1081. 


Me.—Hiller vy. Loring, 136 A. 350, 
126 Me. 78; een v. Hughes, 79 
A. 909, 108 Me. 2383, Ann.Cas.1913A 
1287; Jacobs v. Prescott, 6S AS 765, 
102 Me. 638, 12 Preb. Rep. Ann. Does 


Ma.—Newlin v. Mercantile Trust 
Co. of Baltimore, 158 A. 51, 161 Md. 
622. 


Mass.—Annable vy. Patch, 3 Pick. 
360. 

Mo.—Loud v. St. Louis Union Trust 
Co., 249 S.W. 629, 298 Mo. 148; Drake 
v. Crane, 29° S/W. 990, 127 Mo. 85,.27 
L.R.A. 653; Zook v. Welty, 137 S.W. 
989, 156 Mo.App. 703; Wiegand v. 
Woerner, 134 S.W. 596, 155 Mo.App. 
227. 

Nev.—In re Lewis’ Estate, 159 P. 
961, 39 Neb. 445. 


N.H.—Sheafe v. Cushing, 17 N.H. 
508. 

N. A. 
863, 112 N.J.Eq. 546; Edwards v. 


Stults, 128 A. 609, 97 N.J.Hq. 44. 


N.Y.—Platt v. Mickle, 32 N.E. 1070, 
137 N.Y. 106; Keteltas v. Keteltas, 
TDOIUNYe Noles eee. Ad bv, lop. Duce! sv. 
Dunham, 69 N.Y. 36 [rev 7 Hun 202]; 
Thurber v. Chambers, 66 N.Y. 42 [mod 
4 Hun 721]; Lytle v. Beveridge, 58 
N.Y. 592 [aff 7 Lans. 225]; In re My- 
ers, 162 N.Y.S. 119, 98 Misc. 108. 


N.C.—Hinson v. Hinson, 97 S.H. 465, 
176 N.C. 613; Everett v. Griffin, 93 S. 
B. 474, 174 N.C. 106; Satterthwaite v. 
Wilkinson, 91 Sm. 5997173 N.C. 3s: 
Grandy v. Sawyer, 62 N.C. 8. 
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Where a 


Ohio.—Sadler v. Sadler, 23 Ohio Cir. 
Ct.N.S. 353; McCrea v. McCrea, 22 
Ohio Cir.Ct.N.S. 433; Mills v. Mills, 
20 Ohio N.P.N.S. 501; Westwater. v. 


Guitner, 18 Ohio N.P.N.S. 209, 222 
[quot Evel: Reif v. Ulmer, 9 Ohio 
N.P.N.S. 234. 


Pa.—Stout v. Good, 91 A. 613, 245 
Pa. 383; In re Beck’s Hstate, 74 A. 
60M; 2225 yan 578s." ‘Carroll xe Burns; 
108 Pa. 386; In re France’s Appeal, 
75 Pa. 220; Brisben’s Appeal, 70 Pa. 
405; Van Blunk’s Hstate, 1 Pa.Dist. 
&Co. 419; Brown’s Estate, 30 Pa.Dist. 
673; In re Bringhurst, 25 Pa.Dist. 
662; Archer’s Estate, 24 Pa.Dist. 695; 
Garrett’s Estate, 24 Pa.Dist. 202; Von 
Phul’s Hstate, 14 Pa.Dist. 277, 31 Pa. 
Co. 497; Barry’s Estate, 13 Phila. 310; 
Middleswarth v. Collins, 1 Phila, 139, 
8 Leg.Int. 11. 


R.J.—Jenison v. Jenison, 15 
Oil eL. 8. 


S.C.—Landrum v. Branyon, 159 S.B. 
546, 161 S.C. 235; Burriss v. Burriss, 
89 S.E. 405, 104 S.C. 441; Lane v. Dil- 
lon, 85 S.H. 369, 101 S.C. 196; Hvans 
v. Godbold, 27 S.C.Eq. 26; Clark v. 


5 A, 246, 


Mosely, 18 S.C.Eq. 396, 44 Am.D. 229. 
Tex.—Jones’ Unknown Heirs_ v. 
Dorchester, (Civ.App.) 224 S.W. 596. 


Utah.—In re Campbell’s Estate, 75 
Py Sodees (witaheis 6, 


Va.—Gray v. Francis, 124 S.E. 451, 
139 Va. 365; Gray v. Francis, 124 S. 
BH. 446, 139 Va._3503)+Conrad. v. Con- 
OT (Sb oe; m lease Ve. lls 
Hurt v. Hurt, Oey Seay Oe aleaae Va. 
413; King v. Johnson, 83 S.B. 1070, 
117 Va. 49; Brett v. Donaghe’s Guard- 
lan, 45 S:h. 324, 101 Va.. 786; Allison 


v. Allison’s Ex’rs, 44 S.H. 904, 101 Va., 


537, 63 L.R.A. 920; Waring v. Waring, 
32 S.H. 150, 96 Va. 641. 


W.Va. 118 
S.B. 546, 94 W.Va. 3203. Baer v. 
Forbes, 36 S.E. 364, 48 W.Va. 208; 


tou v. Milburn’s Ex’rs, 23 W.Va. 


Eng.—Towns v. Wentworth, 11 
Moore P.C. 526, 14 Reprint 794. 


[a] Where testator uses technical 


‘terms differing from those used with 


respect to distinct bequests, the pre- 
sumption is rather that he used them 
with intelligent discrimination to in- 
dicate his exact purpose than that 
he used them as equivalents. In re 
Beck’s Estate, 74 A. 607, 225 Pa. 578. 

58. Schowalter v. Schowalter, 116 
So. 116, 217 Ala. 418. 

54. U.S.—Lyons v. Lyons, 233 FB. 
W44, TATICCrA a bL0 sagt 224 Be Melo ils 
Blagge v. Miles, 3 F.Cas.No. 1,479, 1 
Story 426; Burnell v. United States, 
44 Ct.Cl. 585. 

Ala.—Meglemry v. Meglemry, 
So. 906, 222 Ala. 229. 

Cal.—In re Henderson’s Estate, 119 
P. 496, 161 Cal. 353. 

Conn.—Burr vy. Tierney, 122 A. 454, 
99 Conn. 647. 

Ga.—Yopp v. Atlantic Coast Line R. 
Co., 97 S.H. 534, 148 Ga. 5389; Murrelle 
v. Broughton, 82 S.E. 456, 142 Ga. 41. 

Ill.—Brumsey v. Brumsey, 184 N.E. 
627, 351 Ill. 414; Pollock v. Pollock, 
159 N.E. 305, 328° Ile 279; Boys: v. 
Boys, 159 N.E. 217, 328 Ill. 47; Brit- 
tain v. Farrington, 149 N.E. 486, 318 
Ll. 474° Smith v. Garber, 121 N.E. 
173, 286 Ill. 67; Black v: Jones, 106 
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presumption being conclusive only where there is an 
entire absence of terms evidencing such intention ;°* 
but, where it is clearly apparent that the testator did 
not intend to employ the words or terms in their 
technical sense, the court will not give them that 
meaning, but if possible will construe them so as to 
effectuate his apparent intention,®* and a technical 


N.E. 462, 264 Ill. 548, Ann.Cas.1915D 
L735 Karsten v. Karsten, 98 N.E. 
947, 254 Ill. 480; Fairview Lodge No. 
350, Ancient Bree & Accepted Masons 
of Fairview, Illinois v. Gaddis, 215 
DLApp, 597 [aff 130 NE. 315, 296" Til 
pads McDavid v. Bohn, 212 Ill.App. 

Ind.—Ridgeway v. Lanphear, 99 
Ind.) 251, 


142 


Wiltberger, 
P. 950, 92 Kan. 900. 


Ky.—Corn v. Roach, 9 S.W.(2d) 
LOS 225) Key. i25s Cook ve Elarting 
S.W. 357, 385 Ky. 650; Feltman v. 
Butts, 8 Bush 115; Harper v. Wilson, 
2 A.K.Marsh. 465; Smoot v. Kirk, 104 
S.W. (16, 31 Ky.1., 108i: 


Me.—MclIntire v. Lauckner, 
784, 108 Me. 443. 


Md.—Scholtzhauer v. Kummer, 132 
A, 563,149 Md. 588;- Gray, vv. Peter 
Gray Orphans’ Home & Mechanical 
Institute of Washington County, 98 
A. 202, 128 Md. 592; Johns Hopkins 
University v. Garrett, 97 A. 640, 128 
ae 343; Taylor v. Watson, 35 Md. 
£9: 


Mass.—Brimmer v. Sohier, 1 Cush. 
118; Homer v. Shelton, 2 Metc. 194; 
Barrett v. Wright, 13 Pick. 45; Lamb 
Vv. shamb, 21S Pick 37; (Croekersiv. 
Crocker, 14, Biek.. 25257 “lay den! ive 
Stoughton, 5 Pick. 528; Richardson v. 
Noyes, 2 Mass. 56, 3 Am.D. 24. 

Minn.—In re Zien’s Hstate, 134 N. 
W. 498, 117 Minn.\ 178. 

Mo.—Asbury vy. Shain, 177 S.W. 666, 
191 Mo.App. 667; Zook v. Welty, 137 
S.W. 989, 156 Mo.App. 703. 

Neb.—Marble vy. City of Tecumseh, 
173 N.W. 581, 103 Neb. 625. 

N.J.—Tzrses v. Tenez Const. Co., 
122 A. 371, 95 N.J.HWiq. 145 flaff 128 A: 
388, 97 
115 A. 


81 A, 


7 N.J.Eiq. 501]; Aitken v. Sharp, 
ST OEE GS N.J.Eq. 336; Stokes v. 
9 N.J.Eq. 130. 


N.Y.—Lawton v. Corlies, 27 N.E. 
847, 127 N.Y. 100; Murdock v. Ward, 
67 N.Y. 388%. [rev. 8. Hun 9]s9 Kalb= 
fleisch v. Kalbfleisch, 67 N.Y. 354; 
Lytle v. Beveridge, 58 N.Y. 592 [aff 7 
Lans. 225]; In re Hess’ Will, 198 N.Y. 
S.. 573,..120.. Misc. 372: In, relAwenss 
Will, 181 N.Y.S. 898, 111 Mise. 93 [aft 
194. N.Y.S. 913]; De Kay wv. Inyaing? 
5 Den. 646 


N. C= _-wecuilen v. Daughtry, 129 S. 
By. 611; 190! IN-C, 215. 


Ohio.—Rieck v. Richards, 178 N.E. 
276, 40 Ohio App. 201; Sadler v. Sad- 
ler, 238 Ohio Cir.Ct.N.S. 353; MeCor- 
mick v. Dunker, 24 Ohio Cir.Ct. 553; 
Mills v. Mills, 20 Ohio N.P.N.S. 501. 


Pa.—Hyde v. Rainey, 82 A. 781, 233 
Pa. 540, Ann.Cas.1913B 726; Wright’s 
Appeal, 89 Pa. 67; Davis’ Estate, 1 
Pa.Dist.&Co. 61; Keene’s Estate, 16 
Pa Dist. J o38 Schaeffer v. Messer- 
smith, 10 Pa.Co. 366. 


Tenn.—Worley v. Byrd, 6 Tenn.Civ. 
AG 9s 


Tex.—Darragh v. Barmore, 
(Commn.App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]; Hunting v. 
Jones, (Commn.App.) 215 S.W. 959 
[mod on other grounds (Commn.App.) 
221 S.W. 265]; Drinkard v. Hughes, 
(Civ.App.) 32 S.W.(2d) 935; Barmore 
v. Darragh, (Civ.App.) 231 S.W. 472 
[rev on other grounds (Commn.App.) 
242 S.W. 714]; McMahan v. McMahan, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1129-1131] 


interpretation of words will be avoided where it 
would deprive a legatee of all benefits under the 
will.°> The reason for the rule that technical or le- 
gal terms are presumed to have been used in their 
technical sense is based not on any compulsion of the 
law, but on common sense and the ordinary under- 
standing of the words used,°*® a testator being pre- 
sumed to have acted in the ight of the settled mean- 
ing which the law®? and the existing statutes®® have 
attached to his words, and, although the courts will 
be careful in disregarding certain forms of expres- 
sion which have come to have the force of rules of 
property, it is the duty of the court, even where such 
forms of expression are used, to ascertain and en- 
force the actual meaning of the testator.°°® 


[§ 1130] (b) Knowledge of, and Skill in Use of, 
Terms.°° In determining whether or not certain 
words were used in their technical sense, the court 
should consider whether the drawer of the will was 
or was not familiar with the technical meaning of 
the words or terms used,°? construing words in their 
technical sense where it appears that the testator 
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knew what that meaning was,°? and not placing too 
great emphasis on the precise meaning of the lan- 
guage used where the will is the product of one not 
familiar with legal terms,®* or not trained in their 
use.°4 However, there is no fixed rule that legal 


‘terms used by a layman in a will should be constru- 


ed differently from the same terms when used in a 
will written by a lawyer,®® and the meaning of such 
technteal words as a testator has used understand- 
ingly will not be enlarged merely on the ground that 
he was a layman,®® and, where a layman has made 
an apt use of technical terms, that cireumstance has 
a tendency to support the conventional meaning 
thereby conveyed.*? 


[§ 1131] (2) Specific and Restrictive Words.°s 
Words of general import must yield to restrictive 
words,°® and to specific language to the precise 
point;*® and, where an enumeration is followed by 
general words, the meaning of the latter is limited 
to things of the same elass as those theretofore 
enumerated,‘? unless the intention of the testator as 
expressed in his will indicates that the general 


(Civ.App.) 198 S.W. 354. 
Utah.—Rumel v. Solomon, 
419, 54 Utah 25. 
Vt.—President and Fellows of Mid- 
dlebury College v. Central Power Cor- 
poration of Vermont, 143 A. 384, 101 
Wes a 
Va.—DbDriskill v. Carwile,, 133 S.H. 
773, 145 Va. 116; Conrad v. Conrad’s 
EXC OS fs BOO, Lao. Viele) del. 
W.Wa.—Jackson v.. Osborne, 1521 
S.E. 709, 108 W.Va. 480; Cowherd v. 
Fleming, 100 S.E. 84, 84 W.Va. 227. 


ike) 122, 


Man.—Perry v. Perry, 29 Man. 23. 


[a] echnical words in wills and 
other documents compared.—In con- 
struing a will the application of the 
rule to accord a technical meaning to 
technical words is relaxed to a great- 
er extent than in construing other 
documents. Johnson vy. Goldstein, 
(Tex.Commn.App.) 215 S.W. 840 [rev 
(Civ.App.) 173 S.W. 458]. 

[b] Usual formula in wills (1) has 
no greater significance than is ordi- 
narily given to it, in the absence of 
other words showing a different in- 
tention of the testator (Matter of 
Rochester, 17 N.E. 740, 110 N.Y. 159), 
(2) but the court should not be in- 
fluenced by the customary use of a 
phrase frequently used in preparing 
wills where the language is plain, al- 
though unusual (In re Barr’s Estate, 
244 N.Y.S. 366, 137 Misc. 386 [mod 
252 N.Y.S. 122, 233 App.Div. 290 (aff 
180 N:B. 346, 258 N.Y. 592)]). 


55. Briant v. McGown, (Tex.Civ. 
App.) 15 S.W.(2d) 1110, 1112. 


“Tt will not be presumed that a 
testator in making a specific bequest 
intended to do a useless thing, or that 
the objects of his bounty should re- 
ceive no benefits or rights of substan- 
tial value. A technical or literal in- 
terpretation of the language used 
should be avoided where it would 
bring this result.” Briant v. Mc- 
Gown, supra. 

56. Blaisdell v. Coe, 139 A. 758, 83 
N.H. 167, 65 A.L.R. 626. 

57. Gray v. Hemenway, 168 N.E. 
102, 268 Mass. 515. See also cases 
supra note 52. 

58. Walker v. Walker, 118 N.E. 
1014, 283 Ill. 11; Nolan v. Nolan, 154 
N.Y.S. 355, 169 App.Div. 372, 15 Mills 
Surr. 455; Clifford v. Foster, 10 Ohio 
N.P.N.S. 446. 

[a] Where testator uses words or 
phrases defined by statute, they must 
be construed accordingly. Huelva v. 


Clivilles, 24 Porto Rico 350. 

[b] Authorizing executor.—The 
language in a will which gives an ex- 
ecutor his authority is presumed to 
have been made with reference to the 
statutory provisions relating thereto, 
and must be construed as if it em- 
braced those provisions. Vernor v. 
Coville, 20 N.W. 75, 54 Mich. 281. 

59. Ware v. Minot, 88 N.E. 1091, 
202 Mass. 512; Mulliken vy. Earnshaw, 
58 A. 286, 209 Pa. 226. 


“There is no sound reason, in the 
nature of things, why the actual 
meaning of the person using the 
words sheuld not be sought in the 
case of a will, exactly as it is in the 
case of a contract. But as wills very 
frequently affect the devolution of 
real estate, and become part of the 
chain of title, they acquire an impor- 
tance which they would not have as 
temporary instruments of contract. 
Hence, when certain forms of expres- 
sion in wills have been given an in- 
terpretation and have got into the 
Reports with that meaning, and the 
draftsmen of other wills have follow- 
ed them, they gradually assume the 
character of rules of property, which 
the courts will be careful in, disre- 
garding. Except so far as this con- 
sideration is a restraining force, there 
is no reason why the actual meaning 
of the testator should not be ascer- 
tained and enforced on the same lines 
as it would be in a contract, and the 
recent decisions contain frequent in- 
timations that precedents in will cas- 
es are of little weight.” Mulliken v. 
Earnsnaw, supra. 

60. Knowledge of contents of will 
see Supra §§ 226-229 in 68 C.J. 

Use by persons unacquainted with 
technical or legal meaning see supra 
§ 1128. 

61. Cal.—In re Bennett’s Bstate, 
66 P. 370, 134 Cal. 320. 

Miss.—Strickland vy. Delta Inv. Co., 
137 So. 734, 163° Miss. 772. 


Mo.—Cross v. Hoch, 50 S.W. 786, 
149 Mo. 325. 


N.Y.—Overheiser v. Lackey, 100 N. 
Hy.) 738, 2077 NiY. 2295 “Ann.Cas:1914¢C 
229. 

Eng.—Hamilton v. Ritchie, [1894] 
A.C. 310; Read v. Backhouse, 2 Russ. 
&M. 546, 11 Eng.Ch. 546, 39 Reprint 
502. 

62. Montgomery v. Wilson, 66 So. 
503, 189 Ala. 209; Hay v. Dole, 111 
A. 713, 119 Me. 421; In re Leonard’s 
Will, 256 N.Y.S. 355, 143 Misc. 172; 


In re Barrett’s Hstate, 253 N.Y.S. 658, 
141 Mise. 637; Van Blunk’s Estate, 
1 Pa.Dist.&Co. 419; Simes’s Estate, 3 
Pa.Co. 289. i 


63. Ala.—Boshell vy. 
So. 553, 218 Ala. 320: 

Conn.—Perry v. Bulkley, 72 A. 1014, 
82 Conn. 158. 

Ind.—Keplinger v. Keplinger, 113 
N.E. 292, 185 Ind. 81 [Superseding op 
110 N.H. 698]; Conover v. Cade, 112 
N.E. 7, 184 Ind. 604. 


N.J.—Hewitt v. Green, 7.7 A. 25, 77 
N.J.Eq. 345. 

N.Y.—In re Brennan’s Will, 194 N. 
Y.S. 334, 118 Misc. 372; In re Swartz’s 
Will, 1389 N.Y.S. 1105, 79 Misc. 388, 10 
Mills Surr. 121. 


Pa.—Petition of Smith, 139 A. 832, 
291 Pa. 129% 

Va.—Arvin v. Smith’s Ex’rs, 128 S. 
BH. 252, 142 Va. 680. 


64 Hewitt v. Green, 77 A. 25, 77 N. 
J.Eq. 345; In re Mahlstedt’s Will, 
250 N.Y.S. 628, 140 Misc. 245 [mod on 
other grounds 254 N.Y.S. 1011,. 234 
App.Div. 891]. 


65. Landrum v. Branyon, 159 S.E. 
546, 161 S.C) 235. 


66. Ironside v. Ironside, 130 N.W. 
414, 416, 150 Iowa 628; In re Mahl- 
stedt’s Will, 250 N.Y.S. 628, 140 Misc. 
245 [mod on other grounds 254 NVY.S. 
1011, 234 App.Div. 891]. 


“The will was drawn by one who 
attempted to use legal phraseology, 
and, whether or not he used such 
phraseology with skill and judgment, 
we must assume that the testator 
intended that the words used should 
have their legal meaning.” Ironside 
vy. Ironside, supra. 


67. Foudray v. Foudray, 89 N.E. 
499, 44 Ind.App. 444. 

68. Conflict between general and 
particular intention see supra § 1121. 

Go Ee Byrnes™ vo Baer, S6meN. WereolOr 


yeu Alstyne v. Van Alstyne, 28 N.Y. 


70. Porter v. Union Trust. Co. of 
Indianapolis, 108 N.E. 117, 182 Ind. 
637, Ann.Cas.1917D 427; Kostroun vy. 
Plsek, (Tex.Commn.App.) 15 S.W.(2d) 
220 [rev (Civ.App.) 6 S.W.(2d) 813]. 


71. Ark.—Webb v. Webb, 163 S.W. 
1167, 111 Ark. 54. 

Me.—Bryant v. Bryant, 151 A. 429, 
129 Me. 251, 258. 

N.J.—Baker v. Baker, 91 A. 729, 82 
N.J.Eq. 150. 


Boshell, 118 
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words were not to be so restricted.7? 
less frequently applicable and used than some others 
sanctions reference of general, indefinite, and collec- 
tive terms in a will, following specific dispositions 
of property, for their meaning to thei proper plac- 
es, subjects, and connections as shown by other words 


or provisions in the context.” 


[§ 1132] (8) Advisory and Precatory Words’ 


—(a) In General. Words in a 


merely expressive of a desire or intention on the 
part of the testator, and are merely advisory or pree- 
useful in 
doubts in other parts of the will;’° but they cannot 


atory in character, may be 
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Another rule 
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[§§ 1131-1132 


diseretionary power,’® or add anything to the liabil- 
ity of the testator’s estate for his debts, when used 
in connection with their payment ;** 
amount to a testamentary disposition,*’® or control or 
alter express dispositions in the will,7° unless it is 
apparent that it was the testator’s intention that 


nor do they 


such words of desire or intention should be manda- 


will which are 


resolving 


control the action of the court in matters within its 


N.Y.—In re Gabler’s Will, 251 N.Y 
S. 211, 140 Mise. 581 [mod on other 
grounds 257 N.Y.S. 311, 235 App.Div. 
807 Caff 185 N.B.) 719,261) N.Y. 5179). 

Eng.—Layard v. Bessborough, 32 
HBA ea AA 

“Tn this will the language is ‘all of 
the household furniture and all oth- 
er personal property belonging to me 
in the home.’ When we speak of per- 
sonal property in a ‘home’ the mind 
more naturally visualizes books, pic- 
tures, furnishings, furniture, and all 
such ‘things as are generally “found in 
and contribute to the enjoyment and 
utility of one’s abode. To extend the 
meaning of the words ‘personal prop- 
erty’ so as to include rights and cred- 
its is neither easy nor natural.” Bry- 
ant v. Bryant, supra. 


72. Skinner v. Spann, 93 N.E. 1061, 
95 N.B. 243, 175 Ind. 672, 
73. Hope Natural Gas Co. v. Shriv- 


er, 83 S.H. 1011, 1014, 75 W.Va. 401. 


“Tt is briefly and tersely expressed 
by the latin phrase, ‘Reddendo singula 
singulis,’ literally translated, ‘By re- 
ferring each to each; or referring 
each phrase or expr yeaa to its ap- 
propriate object.’ 34 Cyc. 765. 
Though less frequently Sets and 
used than some others, this rule em- 
bodies reason and common sense. It 
recognizes and allows, for the conven- 
ient use of general, indefinite and 
loose terms applicable to things not 
requiring definite specification or dis- 
crimination, because the meaning is 
obvious without it from their nature, 
or from their having been previously 
made definite and certain, or from be- 
ing subsequently made so in the in- 
strument. A command or direction to 
go to London by rail and steamer 
would not be understood as requiring 
the use of both railroad and steamer 
at the same time and on the same por- 
tions of the route. The order would 
be interpreted and acted upon, red- 
dendo singula singulis. In execution 
thereof, the railroad would be em- 
ployed to New York, the steamer from 
New Lork to Liverpool, and the rail- 
road again from Liverpool to London. 
An order to attack a hostile country 
by land and sea would not be con- 
strued as requiring the army to at- 
tack by or from the sea nor the navy 
to attack by or from the land, but, 
reddendo singula singulis, the army 
by land and the navy by sea.’”’ Hope 
Natural Gas Co. v. Shriver, supra. 


74. As affecting accrual of right to 
devise or legacy see infra § 2633. 


75. Denson v. Mitchell, 26 Ala. 
360; Meyer v. Rusterholtz, 55 N.E. 
870, 23 Ind.App. 569; Sheafe v. Cush- 
ing, 17 N.H. 508; Vincent v. Murray, 


(oneNE@. Lb. 

76. Andrews v. Snyder, 223 M11. 
App. 335. 

77. State v. Bryan, 185 P. 25, 105 
Kan. 483. 


78. Ark.—Union Trust Co. v. Madi- 
gan, 35 S.W.(2d) 349, 183 Ark. 158. 

Ind.—Meyer v. Rusterholtz, 55 N.EH. 
870, 23 Ind. App. 569. 

Towa.—Luglan vy. Lennin 
692, 214 Iowa 439. 

La.—Hutchinson’s Succession, 36 
So. 639, 112 La. 656; Shaffer’s Suc- 
cession, 23 So. 739, 50 La.Ann. 601. 

Mass.—Crowell v. Chapman, 154 N. 
EK. 397, 257 Mass. 492. 


g, 239 N.W. 


N.J.—Schill v. Schill, 138 A. 530, 
101 N.J.Eq. 482; People’s Nat. Bank 
of Elizabeth v. Tipper, 136 <A. 187, 


100 N.J.Eq. 431. 


N.Y.—In re Turner’s Will, 2387 N. 
Y.S.. 412; 135 Mise. 223;—In re Buck- 
ley’s Will, BBM SINE SES. 393, 135~Misc. 
156; Keefe v. Keefe, 236 N.Y.S. 176, 
134 Misc. 705; In re Pearsall’s Es- 
tate, 211 N.Y.S. 841, 125 Misc. 634. 


Pa.—Taylor v. Martin, 8 A. 920, 6 


Pa.Cas. 125; Webster v. Miller, 22 
Pa.Dist. 613; Graham v. Graham, 5 
Parlidn) Gis oO boadudeh 2ibae 


Eng.—Hast v. Cook, 2 Ves. 30, 27 
Reprint 21. 
Man.—Perry v. Perry, 29 Man. 23. 


“A wish stated in a testament can 
of course father and mark the testa- 
mentary thought and intention, and 
thus convey the disposing will. But 
to have that effect it must survive 
over any repugnant rights and pow- 
ers concurrently given. .. And, it 
seems to me, it must ever be related 
to the premise of a direct flow of ti- 
tle from the testator to the object of 
his bounty. Otherwise it is only a 
wish and not a will. Here, had the 
testator coupled his wish directly to 
the recipience by the three nephews 
of all that might remain, a strong 
case for his will in that regard would 
be made out. But, instead, the ex- 
pression of his desire is directed else- 
where, for he wished as to something 
a stranger might do. We have here 
then an absolute and unrestricted 
power of disposal given a life tenant, 
and, to cut that down or qualify it, 
the precatory words must plainly and 
imperatively mark the requisite tes- 
tamentary intent so to do. I find no 
authority that so classifies language 
expressive of a desire as to what a 
third party may do, and reason dic- 
tates none.” Keefe v. Keefe, 236 N.Y. 
S. 176, 079, 134 Mise. 705. 


79. Ala.—Denson y. Mitchell, 26 
Ala. 360. 

Cal.—In re Ogier’s Estate, 35 P. 
900, 101 Cal. 381, 40 Am.S.R. 61. 


Conn.—Angus v. Noble, 46 A. 278, 
73 Conn. 56, 5 Prob.Rep. Ann. 643. 
Mda.—Blackshere v. Samuel Ready 
School for Female Orphans, 51 A. 
1056, 94 Md. 773. 
N.H.—Sheafe v. 
508. 
N.Y.—Howland v. Union Theologi- 


Cushing, 17 N.H. 


tory,8° and then only to the extent fixed by the tes- 
tator’s dominant purpose.*t 
merely precatory do not amount to a testamentary 
disposition is not affected by the cireumstance that 
the testator mistakenly believed that he had no right 
to dispose of the property where knowledge by him 


The rule that words 


cal Seminary, 3 Sandf. 82 [aff 5 N.Y. 
193]; Huggins v. Lewis, 64 N.Y.S. 
355, 31 Misc. 292; Weiler v. O’Brien, 


23 N.Y.S. 366 


Pa.—Delahunty’s Estate, 24 Pa. 
Dist. 631; Whelen’s Estate, 4 Pa. 
Dist. 478; Reimel’s Estate, 44 Pa.Co. 


90; Graham v. Graham, 5 Pa.L.J. 77, 
By Meee Wd jm gy oo) bbe, 
erat eee re Ogden, 55 A. 933, 25 R.I. 


I Hunt, 50 P. 578, 18 
Wash. 14. 

Eng.—Savile v. Kinnaird, 11 Jur. 
INES neko 5: 


a oe v. Perry, 29 Man. 23. 
olo.—In re Gardner’s Estate, 

4Pp. e taay G86, 89 Colo. 523. 

Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569: 

Ind.—Critchell v. Brown, 
539. 

Ky.—Ogilvie v. Bryant, 21 S.W.(2d) 
433, 231 Ky. 360. 


La.—Hutchinson’s 
So. 639, 112 La. 656. 


Mass.—Moseley v. Perry, 87 N.E. 
foes 201 Mass. 135, 14 Prob.Rep.Ann. 
oo. 


72 Ind. 


Succession, 36 


Miss.—Brown v. Franklin, 127 So. 
561, 157 Miss. 38. 

N.M.—Sylvanus yv. Pruett, 9 P.(2d) 
142, 36 N.M. 112. 


N.Y.—Meehan v. Brennan, 45 N.Y.S. 
57, 16 App.Div. 395; In re Tracy’s Es- 
tare 258 N.Y.S. 657, 143 Mise. 800; 

Matter of Copeland, 77 N.Y.S. 93h, 38 
rise 402. 


N.C.—Kerr v. Girdwood, 50 S.E. 852, 


138 -N.C. 473, 107 Am.S.R. pees Pit- 
man vy. Ashley, 90 NIGe 612 
Ohio.—Brasher v. Marsh, 15 Ohio 


St. 103; Kellner v. Hagood, 177 N.E. 
637, 39 Ohio App. 351. 


Pa.—Taylor v. Martin, 8 A. 920, 922, 
6 Pa.Cas. 125; Wunder’s Estate, 24 
Pa. Dist. 342. 


S.D.—In re Walsh’s Estate, 
W. 240. 


Wis.—In re Platt’s Will, 237 N.wW. 
109, 205 Wis. 290. 


“Tt is true that the words ‘wish’ 
and ‘desire’ are sometimes considered 
and held to be precatory merely in 
wills, and not mandatory. Where 
they are used as expressing a desire 
for an act to be done by some person 
or persons named by the testator, 
they may be held in many cases to 
be merely precatory, but no such pre- 
sumption necessarily arises when the 
words are used to express the inten- 
tion and will of the testator. In such 
case they are held to be mandatory.” 
Taylor v. Martin, supra. 


81. In re Storey’s Will, 236 N.Y.S 
518, 134 Mise. 791. 


239 N. 


Tor later cases, developments and changes in the law see Annotations, same title and section number, 
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of his title must be presumed.®? 


[§ 1133] (b) Whether Precatory or Mandatory. 
Whether words are precatory or mandatory depends 
on the expressed intention of the testator,®* and is 
determined by the context,’4 and, where the meaning 
of the words is doubtful or ambiguous, in the light 
of surrounding circumstances and the testator’s re- 
lationship to beneficiaries.*> Where words of recom- 
mendation, request, desire, and the like are used in 
direct reference to the disposition of the testator’s 
own property and show a clear intent to make such 
disposition without the intervention of any act by 
the first donee, they are ordinarily regarded as im- 
perative rather than precatory,*® even though the tes- 
tator declares his wish to be executed only on the 


happening of a contingency which 
pen;*®* but, where the language is 
suggestion, advice, or desire, with 


82. People’s Nat. Bank of Eliza- 
beth v. Tipper, 136 A. 187, 100 N.J. 
Bq. 431. 

83. Ark.—Gregory v. Welch, 118 S. 
W. 404, 90 Ark. 152. 

D.C.—O’Brien v. McCarthy, 52 App. 
PIC LSs, 235, 917: 

Ill.— Hempstead v. Hempstead, 120 
N.E. 782, 285 Ill. 448. 


Iowa.—Porter v. Tracey, 162 N.W. 
800, 179 Iowa 1295. 

N.J.—Schill v. Schill, 138 A. 530, 
101 N.J.Eq. 482 [cit Cyc]. 

N.Y.—In re Scott’s Will, 204 N.Y. 
S. 478. 

Or.—Beakey v. Knutson, 174 P. 


1149,,177 PB. 955, 90 Or. 574. 

fa] Permissive words in a will 
will not be considered mandatory 
when the result would be to change 
the clearly expressed intention of the 
testator and render void a carefully 
prepared scheme for the disposition 
of his estate. Tonnele v. Wetmore, 85 
N.E. 1116, 192 N.Y. 583. 

84. In re Walsh’s Estate, (S.D.) 
239 N.W. 240; Drinkard v. Hughes, 
(Tex.Civ.App.) 82 S.W.(2d) 935. 

[a] Where in other clauses of will 
mandatory directions are given in 
positive language, it is apparent that 
directions cast in precatory language 
were not intended by the testator to 
bind the trustees. In re Lindsay’s 
Estate, 166 A. 848, 211 Pa. 536. 


85. Cumming v. Pendleton, 153 A. 
175, 112 Conn. 569; In re Compton’s 
Will, 131 N.Y.S. 1838, 72 Misc. 289, 8 
Mills Surr. 147; Conrad v. Conrad’s 
Ex’r, 97 S.E. 336, 123 Va. 711. 

86. Ala.—McRee’s Adm’rs Vv. 
Means, 34 Ala. 349. 

Ark.—Phebe v. Quillin, 21 Ark. 490. 

Cal.—In re Tooley’s Estate, 149 P. 
574, 170 Cal. 164, Ann.Cas.1917B 516. 

Conn.—Cumming vy. Pendleton, 153 
A. 175, 112 Conn. 569. 

Ind.—Keplinger v. Keplinger, 113 
N.E. 292, 185 Ind. 81 [superseding op 
110 N.E. 698]. 

Towa.—Phelps Mortg. Co. v. Thom- 
as, 190 N.W. 399, 194 Iowa 1078; Har- 
rison v. Langfitt, 139 N.W. 1076, 158 
Iowa 479. 

Ky.—Thomas v. Buck, 32 S.W.(2d) 
1006, 236 Ky. 241. 

Mass.—Moseley v. Perry, 
606, 201 Mass. 135. 

N.J.—Noice v. Schnell, 137 A. 582, 
101 N.J.Ba. 252, 52 A.L.R. 965 [rev 
134 A. 81, 99 N.J.Eq. 572, and cert 
den 48 S.Ct. 304, 276 U.S. 625, 72 L. 
Ed. 738]; Tzeses v. Tenez Const. Co., 
128 A. 388, 97 N.J.Eq. 501. 


87 N.E. 
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ence, but not to direct the discretion of the donee, 


may never hap- 
used by way of 
a view to influ- 


N-Y.—Bliven v. Seymour, 88 N.Y. 
469; In re Blanch’s Will, 214 N.Y.S. 
565, 126 Mise. 421; Matter of Cope- 
land, 77 N.Y.S. 931, 38 Misc. 402. 

N.C.—Brown v. Brown, 104 S.E. 889, 
180 N.C. 433. 

Pa.—In re Edwards’ Estate, 99 A. 


LOL0: (255. Pa. 858s —Wox’s Appeal, 99 
Pa. 382; Taylor v. Martin, 8 A. 920, 6 
Paras. 125. 


S.C.—Ellison v. Mattison, 98 S.E. 


840; 112 S.C. 183. 


Wis.—In re Olson’s Will, 162 N.W. 
429, 165 Wis. 409. 


“The question of the character of 
the words or terms used, whether 
precatory or imperative, is not ma- 
terial in considering a primary gift. 
A devise of a simple remainder by the 
use of the word ‘desire’ is as effective 
as one by the use of the technical 
word ‘devise.’ Lt, wsheonty, 
where there is a primary gift to one, 
followed by an apparent attempt to 
impress on the estate given a use for 
the benefit of another, that the char- 
acter of the words used in such at- 
tempt, whether mandatory or ad- 
visory, becomes important.” Kepling- 
er v. Keplinger, 113 N.H. 292, 293, 
185 Ind. 81. y 


“As the testator has the right to 
make such disposition as he wishes of 
his own property, the expression of 
that wish is equivalent to a com- 
mand; and where such expressions 
are used to declare the disposition to 
be made of his property after his 
death, and not as a request or prayer 
directed to a devisee or legatee con- 
cerning such devise or legacy, they 
are treated as expressing the real 
intent of the testator, and have the 
force of a dispositive command and 
a positive direction, binding upon the 
court in the distribution of the es- 
tate.”’ Cumming vy. Pendleton, 153 A. 
175, 177, 112 Conn. 569. 


87. Phillips v. Phillips, 19 N.E. 411, 
112 N.Y. 197, 8 Am.S.R. 737; Decker 
v. High St. M. E. Church, 50 N.Y.S. 
260, 27 App.Div. 408; Wildemore’s 
Estate, 9 Pa.Dist.&Co. 809; McMurry 
v. Stanley, 6 S.W. 412, 69 Tex. 227, 
231. 

88. U.S.—Russell v. United States 
Trust Co. of New York, 127 F. 445. 


239 N. 


Iowa.—Luglan v. Lenning, 
W. 692. 

Md.—Nunn vy. O’Brien, 34 A. 244, 
83 Md. 198. 

N.J.—Schill v. Schill, 
530. 

Or.—Fields vy. Fields, 3 P:(2d) 771. 

Pa.—Hopkins vy. Glunt, 2 A. 183, 111 


(Ch.) 138 A. 


the words are held to be precatory.** Distinctions 
have been drawn between expressions of desire di- 
rected to beneficiaries, to executors, and to trustees. 
A wish directed to a beneficiary is generally regard- 
ed as precatory,®® unless clearly the words express 
the testator’s intention to the contrary;°° where the 
words are addressed to an executor, they are regard- 
ed as mandatory;°! and, where they are addressed 
to a trustee, they are generally regarded as preca- 
tory,®? unless a penalty for failure to carry out the 
testator’s wish is imposed.?? 


[§ 1134] (4) Introductory, Declaratory, and Ex- 
planatory Words. 
of a testamentary intention but not of themselves 
creating a testamentary disposition, may aid in in- 
terpretation,®* but do not dispose of property not 


Introductory words, expressive 


Pa. 287; Manners v. Philadelphia 
Library Co., 93 Pa. 165, 39 Am.R. 741. 


Va.—Conrad v. Conrad’s Ex’r, 97 S. 
E. 336, 123 Va. 711. 


89. Holmes v. Mackie, (N.H.) 167 
A. 265; In re Hansen, 182 N.Y.S. 257, 
72 Misc. 610, 8 Mills Surr. 252; In re 
Wynea’s Estate, 169 N.W. 816, 41 S. 
D. 143; In re Wynea’s Estate, 167 N. 
W. 394, 40 S.D. 416; Barmore v. Dar- 
ragh, (Tex.Civ.App.) 231 S.W. 472 
{rev on other grounds (Commn.App.) 
242 S.W. 714]. 


[a] Expression of desire ad- 
dressed to an executor who is also 
sole beneficiary is precatory. In re 
Bie ae Will, 249 N.Y.S. 152, 139 Misc. 


$0. In re Stinson’s Wstate, 81 A. 
20%, 2382 Pa. 218, 36 T.RvAGN:S. (5042 


91. In re Metcalfe’s Estate, 251 P. 
202, 199 Cal. 716; In re Briggs’ Estate, 
199 P. 322, 186 Cal. 351; In re Bern- 
heim’s, Hstate, 266 Pe iS 7Sase ese 
Mont. 198, 57 A.L.R. 1169; Drinkard 
v. Hughes, (Tex.Civ.App.) 32 S.W. 
(2d) 935. 

92. Loomis Institute v. Healy, 119 
A. 31, 98 Conn. 102; In re Pittock’s 
Wall 1939 2 633564250102 Ors oueeT 
A.L.R. 218; In re Lindsay’s Estate, 
166 A. 848, 211 Pa. 536. 


“Trustees as a rule have more dis- 
cretion than the immediate manda- 
tory of the testator. The duties of 
an executor are plainly defined by the 
terms of the will as measured by the 
provisions of the statute. The trus- 
tees are in a sense _ beneficiaries, 
rather than occupying the character 
of executors.” In re Pittock’s Will, 
supra. 


93. In re Bailey’s Will, 253 N.Y.S. 
275, 141 Misc. 748. 


94. Ninia v. Wilder, 12 Hawaii 104, 
117; Graham v. Graham, 5 Pa.L.J. 77, 
3 Pa.L.J.R. 212; Spurrier v. Hobbs, 
70 S.E. 760, 68 W.Va. 729, Ann.Cas. 
1912B 342. 


“The preamble or _ introductory 
clause in a will, is often referred to 
as showing the intention of the tes- 
tator. Like the preamble of a statute, 
it may very frequently furnish the 
key to the situation.’”” Ninia vy. Wild- 
er, Supra. 

[a] In aid of devise by implica- 
tion.—Introductory words, expressive 
of an intention to dispose of the 
whole of the testator’s estate, will 
not of themselves create a _ testa- 
mentary disposition, but in case of 
doubt they will help the interpreta- 
tion and may be called in aid of a de- 
vise by implication. Graham v. 
Graham, 5 Pa.L.J. 77, 3 Pa.L.J.R. 212. 
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included in the disposing clause.?® 


tory words in a will do not fix a status in the face of 
facts to the contrary;°® nor do they constitute a con- 
trolling direction in the will in the absence of evi- 
dence that the testator intended them so to oper- 
Direction by an executor in his will to his 
executor as to disposition of property belonging to 
the first testator is merely declaratory, having no ef- 
fect as a testamentary disposition.®® 
language is not doubtful, the mere fact that the rea- 
sons assigned by the testator for discriminating be- 
tween legatees in the size of his gifts are false in 
faet cannot control the construction of the will, al- 
though such construction may fail to effectuate the 


ate.°? 


purpose of the testator.®® 


[§ 1135] (5) Words in Foreign Language. 
words of a will in a foreign language are construed 
broadly, and a translation that removes a discrep- 
ancy, if jt is reasonably within the bounds of gram- 


95. Spurrier v. Hobbs, 70 S.E. 760, 
68 W.Va. 729, Ann.Cas.1912B 342. 


96. Price v. McAnelly, (Tex.Civ. 
EDD.) aSh eV. tile 
97. Dickerman v. McGregor, 180 


N.E. 131, 278 Mass. 393. 


98. Succession of Abascal, 105 So. 
31) 158, La. 969. 


99. Terry v. Smith, 8 A. 886, 42 N. 
J.Eq. 504; In re Eustis’ Will, 250 N.Y. 
S. 511, 140 Misc. 344. 

1. Magoon vy. Kapiolani, 22 Hawaii 
510. 

2. U.S. v. John Ii Estate, 3 Hawaii 
Fed. 575. 

3. Ga.—Cook v. Weaver, 
47, 

Mich.—Thurber v. Battey, 63 N.W. 
995, 105 Mich. 718. 


N.Y.—Salter v. Drowne, 98 N.H. 
401, 205 N.Y. 204; Robinson v. Martin, 
OBeINGhy 48658 2001 NY. 15 9: ee Central 
Trust Co, va Heleston, 77 Nib 989, 
185 N.Y. 23% Greene v: Greene, 26 
INGH L789) L250, IN 506, 2a AumoS Re 
743; Quackenbos v. Kingsland, 6 N. 
Hele te LORIN OY yl Seno SAMS iid. 


Pa.—Miller v. Bower, 25 Pa.Dist. 
867. 


Va.—Bennett v. Bradley, 141 S.E. 
756, 149 Va. 746; Cole v. Cole, 79 Va. 
251. 


12 Ga. 


4° UiS.——Jackson “v., Kip, 23, 2..Cas. 
No. 7,138, 2 Paine 366. 

Ind.—Taylor v. Stephens, 74 N.E. 
980, 165 Ind. 200, 10 Prob.Rep.Ann. 
616 [Superseding (App:) 2h NHI 6.0/95 
(App.) 74 N.E. 12]. 

Md.—Hstep v. Mackey, 52 Md. 592. 

Mass.—Hawley v. Northampton, 8 


Mass. 3, 5. Am.D. 66; Ide v. Ide, 5 
Mass. 500. 
N.J.—Supp v. Second Nat. Bank & 
Trust Co., 130 A. 549, 98 N.J.Eq. 242. 
N.Y.—People’s Trust Co. v. Flynn, 
80 N.B. 1098, 188 N.Y. 385; Keteltas 
Vi ceteltasi72) IN-Y2 1812, 28 Am-.R. 


155; Myers v. Eddy, 47 Barb. 263. 


Pa.—Mulliken v. Harnshaw, 58 A. 
286, 209 Pa. 226; Provenchere’s Ap- 
peal, 67 Pa. 463; Craig’s Estate, 10 
Pa.Dist.&Co. 299; In re Wagner’s Es- 
tate, 17 Pa.Dist. 530, 533. 

Eng.—Dossee v. Mullick, 6 Moore 
Indian App. 526, 19 Reprint 198. 


“Tt is a well settled principle in 
the interpretation of wills that co- 
temporaneous and continuous con- 
struction is entitled to great weight 
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Merely declara- 


cases ;° 


Where the 


(1) In General. 


[§§ 1134-1137 


matical and etymological interpretation, is preferred 
to another translation that fails to do so.? 


[§ 1136] e. Effect of Judicial Precedents. 
much as each case must be governed by its own par- 
ticular facts and circumstances, but little aid ean 
be derived in the construction of wills from adjudged 
but, where the meaning of the language used 
in the will has been settled by usage and sanctioned 
by judicial decisions, it is presumed to be used in the 
sense that the law has given to it, and should be so 
construed,* unless the context of the will shows a 
clear intention to the contrary.® 


[§ 1137] f. Molding or Change of Language®’— 


Tnas- 


Where the testator’s intention is 


manifest from the context of the will and surround- 


The 


the language,‘ 


and will be followed unless clearly 


shown to be erroneous.”’ In re Wag- 
ner’s Estate, supra. 
Sa Jackson wvWagkcipy tom ne OasaNos 


7,138, 2 Paine 366; Cook v. Weaver, 
12 Ga. 47; Taylor v. Stephens, 74 N. 
E. 980, 165 Ind. 200, 10 Prob.Rep.Ann. 
616 [superseding (App.) 72 N.E. 609, 
CApp.)) @4 NBS) 2h] 

[a] "Testator’s understanding of 
words used, ascertained from the will 
itself, must be adopted in construing 
his will without reference to lexico- 
graphers or adjudicated cases. Garth 
v. Garth, 41 S.W. 238, 139 Mo. 456; 
Reinders v. Koppelman, 7 S.W. 288, 
94 Mo. 338; Dugans v. Livingston, 15 
Mo. 230. 


6. eee words and phrases 
see infra §§ 1144, 1145. 


7. Cal.—Taylor v. McCowen, 99 P. 
351, 154 Cal. 798; In re Goetz’s Hs- 
tate, 109 P. 492, 13 Cal.App. 292. 


Ga.—Jossey v. Brovyn, 47 S.E. 350, 
119 Ga. 758. 


Ill.—Des Boeuf v. Des Boeuf, 113 
INGE 1900) 5 240 Tb O94.) or uirner avi. 
Hauser, 65 N.E. 445, 199 Ill. 464. 


Ind.—Grimes’ Ex’rs v. Harmon, 35 
Ind. 198, 9 Am.R. 690; Billings v. 
Deputy, 146 N.E. 219, 85 Ind.App. 248. 


Kan.— Blair v. Blair, 108 P. 827, 82 
Kan. 464. 

Ky.—Cecil v. 
161 Ky. 419. 

Mass.—Lamb vy. Jordan, 123 N.E. 
782, 233 Mass. 335; Metcalf v. Fram- 


aov 
ingham First Parish, 128 Mass. 370. 


Mo.—Schee v. Boone, 243 S.W. 822, 
295 Mo. 212; McMahan v. Hubbard, 
118 S.W. 481; 217 Mo. 624. 


N.J.—MecMurtrie v. MeMurtrie, 15 
N.J.Law 276; Marshall’s Ex’r v. Had- 
ley, 25 A. 325, 50 N.J.Hq. 547. 


N.Y.—In re Jackson’s Will, 179 N. 
BE. 496, 258 N.Y. 281; Hidt v. BHidt, 96 
IN e729) ee ZO RING as SOc Dheeomevieniey: 
Reisman, 96 N.E. 90, 202. N.Y. 476, 36 
L.R.A.N.S. 618; Matter of Farmers’ 
Ty PO DNCow82 NB Leis sol Nias, 202 
Denison v. Denison, 78 N.E. 162, 185 
N.Y. 438; Williams v. Jones, 60 N.E. 
240, 166 N.Y. 522; Matter of Miller, 
55: Nun sos Liot CIN GY ae iE ber .Ou 
Miner, 40 N.B. 788, 146 N.Y. 121; Starr 
ve Starr) 30 ANSE 38 4l32) IN. bb4> 
Hotaling v. Marsh, 30 N.H. 249, 132 
N.Y. 29; Tilden v. Green, 28 N.EH. 880, 
130 N.Y. 29; 14 L.R.A. 33, 27 Am.S.R. 
487; Crozier v. Bray, 24 N.H. 712, 120 
N.Y. 366; Ritch v. Hawxhurst, 21 N. 
BE 1009; 114 No. bllbice iebillipsiy. 
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ing circumstances, but is endangered and obscured 
by inapt and inaccurate modes of expression, the 
court, to effectuate the intention, may change or mold 
or, as has also been held, may restrict 


Davies, 92 N.Y. 199; In re Seif’s Will, 
209 N.Y.S.. 341, 212 App.Div. 558; 
Rasquin v. Hamersley, 137 N.Y.S. 583, 
152 App.Div. 530; Kahn v. Tierney, 
120 N.Y.S. 663, 1385 App.Div. 897 [aff 
94 N.E. 1095, 201 N.Y. 516]; Ward v. 
Stanard, 81 N.Y.S. 906, 82 App.Div. 
393; Bunyan v. Pearsen, 40 N.Y.S. 
429, 8 App.Div. 88; Benjamin v. Welch, 
26 N.Y.S. 156, 73 Hun 75; Whitney v. 
Whitney, 18 N.Y.S. 3, 683 Hun 78; Kel- 
ly v. Casey, 17 N.Y.S. 86, 62 Hun 469; 
Barnard v. Crossman, 7 N.Y.S. 275, 54 
Hun 545- Bolt vo Jiex, 1 aN es. £95448 
Hun 531; Riker v. Cromwell, 7 N.Y. 
St. 316 [aff 20 N.E. 602, 113 N.Y. P1515 
Shepard v. Gassner, 41 Hun 331; 
Weeks v. Ostrander, 52 N.Y.Super. 
518, 16 Abb.N.Cas. 150; In re Lachen- 
meyer’s Hstate, 258 N.Y.S. 641, 144 
Misc. 678; U.S. Sec. Trust Co. v. Pet- 
rillo, 220 N.Y.S. 635, 129 Mise. 15; 
In re Shulsky’s Estate, 198 N.Y.S. 88, 
120 Mise. 232; In re Douglass’ Estate, 
198 N.Y.S. 792, 120 Misc. 193; Matter 
of Althaus, 158 N.Y.S. 990, 94 Misc. 
46; Inre Schriever’s Estate, dS RING Ys 
S. 826, 91 Mise. 656, 15 Mills Surr. 
227 [aff 160 N.Y.S. 987, 174 App.Div. 
113]; In re Robbins’ Estate, 152 N.Y. 
S. 1067, 89 Mise. 345, 14 Mills Surr. 
32; In re Correll’s Will, 151 N.Y.S. 
962, 88 Misc. Bis, ae Mills Surr. 3123 
In re Sharp, 149 N.Y.S. 470, 86 Misc. 
069, 12 Mills Surr. 336; In re Bartho- 
lomew’ s Will, aE N.Y: s. 695, 82 Misc. 
1, 11 Mills Surr. ag! BY 2 ookman v. Tut- 
hill, 141 N.Y.S. 822, 81 Mise. 28, 10 
Mills SUPE Sb Renckert Vv. Bastian, 
1385 N.Y-S. 791, 75 Mise. 634; Farney 
v. Weirich, 103 N.Y.S. 88, 52 Mise. 249; 
Matter of Smith, 74 NLY.S. 90, 46 Misc. 
212, 4 Mills Surr. 463; Matter of 
Whiting, 68 N.Y.S. 733, 33 Misc. 22 
Mills Surr. 76; Miller v. Ricci, 59 NY. 
S. 1060, 28 Misc. 669, 30 N.Y.Civ.Proc. 
159% Matter of Southack, 59 N.Y.S. 
696, 27 Misc. 616, 1 Mills Surr. 116; 
Matter of Van Horne, 55 N.Y.S. 651, 
25 Misc. 395; Klock v. Stevens, 45 N. 


Y.S. 603, 20 Mise. $85; Matter of 
Schweigert, 40 N.Y.S. 979, Lt Mise: 
192; Case v. Case, 39 N.Y.S. 530, 16 


Mise. 394; Mullins v. Mullins, 33 N.Y. 
S. 430, 11 Mise. 463; Matter of Spen- 
eer, 29 N.Y.S) 1083) 8 Misc. 196, 1 Gibb. 
Surr. 82; Inre Wood’ Sixers, U7 7eNey. 
S. 8253 ‘Allen v. Allen, 19 N-Y.S. 421; 
Lathrop v. Lathrop, 18 Noy.S. 652; 
Lamb v. Lamb, 14.N.Y.S. 209; Greene 


v. Greene, 7 N.Y.S. les Matter of 
Vandervoort, LEN EYS'S: 319; Riker v. 
Cromwell, 7 N.Y.St. 320; Vanderpoel 


v. Loew, 7 N.Y.St. 304, 48 Hun 641 
[aff 19 N.E. 481, 112 N.Y. 167]; Mat- 
ter of (Robert; (3° N.Y St S36 lark 4 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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it in its application.’ 


is made clear beyond reasonable 


testator omitted the word or words supplied by 
the court, or used words in a wrong connection.?® 
Where the language of the will is plain and unam- 
biguous, the court cannot change it or give it a differ- 
ent and unwarranted meaning merely for the purpose 
of carrying into effect a conjecture or hypothesis 
of the testator’s intention,'! nor may it in such case 
rewrite or mutilate the will to satisfy a mere expres- 


The rule, however, applies 
only where the testator’s intention is clearly ap- 
parent and the change is necessary to effectuate 
the intention,® and only when from the context 
of the will and the surrounding circumstances it 


WILLS 


vision.!3 


doubt that the 


sion of testamentary desire,1” or validate a void pro- 


Dem.Surr. .200]; Schmuck v. Shook, 
10 N.Y.S. 9386, 24 Abb.N.Cas. 466; 
Roe v. Vingut, 1 N.Y.S. 916, 21 Abb. 
N.Cas. 410; Brown v. Cleveland, 58 
How.Pr. 293; Matter of Sohn, 24 N.Y. 
So ool, LOW.SUurm Liss 


N.C.—Gordon vy. Ehringhaus, 
StEy 1877 190 NVC. 1147: 

Pa.—Handy’s Estate, 
Co. 4; 
403; 
224. 

S.C.—Dillard v. Dillard, 
849. 

Tenn.—Adkisson  v. 
Tenn.Civ.A. 453. 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 313]; Neely v. Brogden, 
(Commn.App.) 239 S.W. 192 [aff (Civ. 
App.) 214 S.W. 614]. 


Wash.—Hunt v. Hunt, 
18 Wash. 14. 


Eng.—Dundee Magistrates v. Mor- 
ris, 3 Macq. 134. 


Ont.—In re McNaught, 17 Ont.W.N. 
355. 


[a] Conjunctive and disjunctive 
words.—(1) Words in the conjunc- 
tive will be construed disjunctively 
and as distributive where the inten- 
tion of the testator requires it (Mason 
v. Mason’s Ex’rs, 2 Sandf.Ch. 432 [aff 
Zebra 20) Catins bINaViawsto,05) Code 
Rep. 164, 5 How.Pr. 118)]), (2) and 
disjunctive terms will, if necessary, 
be construed conjunctively (Phelps 
v. Bates, 5 A. 301, 54 Conn. 11, 1 Am. 
S.R. 92; Miller v. Gilbert, 38 N.E. 979, 
144 N.Y. 68). 


8. U.S.—Finlay v. King’s Lessee, 
3 Pet. 346,,7 L.Ed. 701. 

Ala.—Capal’s Heirs v. McMillan, 8 
Port..1 97. 


cE iain re Wood’s Hstate, 


Ill.— Mills v. Teel, 92 N.E. 310, 245 
Ill. 483. 


Kan.—Blair v. Blair, 
82 Kan. 464. 


Mich.—Jameson’s Appeal, 
9. 
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12 Pa.Dist.& 
Keyser’s Estate, 1 Pa.Dist.&Co. 
Cousinery’s Estate, 13 Pa.Dist. 


80 S.E. 


Adkisson, 4 
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386 Cal. 


108 Ps $20, 
1 Mich. 
Mo.—Mersman v. Mersman, 37 S. 
W. 909, 186 Mo. 244. 


9. JIll.—Jordan vy. Jordan, 117 N.E. 
1049, 281 Ill. 421. 


Ky.—Thurman v. Northwestern 
Mut. Life. Ins. Co., 53 S.W.(2d) 568, 
245 Ky. 281 

Nese v. Philbrick, 60 A. 682, 
(he) INES OBE 

N.J.—Ely v. Ely’s Ex’rs, 20 N.J.Kq. 
43. 


Pa.—McKeehan v. Wilson, 53 Pa. 


74; Keyser’s Estate, 1 Pa.Dist.&Co. 
403. 
10. Shields v. Shields, 214 S.W. 
[69 C. J.—6] 


907, 185 Ky. 249; Lyle’s Estate, 4 Pa. 


Borah 67; Simes’s Estate, 3 Pa.Co. 
11. Ala.—Duncan v. De Yampert, 


62 So. 673, 182 Ala. 528. 


Colo.—Mulcahy vy. Johnson, 
816, 80 Colo. 499. 


D.C.—Cruit v. Owen, 25 App. Cas.D. 
CaOLe Path 2S Ctarade 403 U.S. 368, 51 
eds 22 

Ill.—Stevens y. Felman, 170 N.E. 
243,.338 Ill. 391. 


Ind.—Grimes’ Px’rs v. 


Ind. 198, 9 Am.R. 690; 
Hoover, 26 Ind. 511. 


Mass.—Dove v. Johnson, 5 N.E. 520, 
141 Mass. 287. 

Miss.—Jones v. Carey, 84 So. 186, 
122 Miss. 244; Schlottman v. Hoff- 
man, 18 So. 893, 73 Miss. 188, 55 Am. 
SR. 527. 


N.Y.—Leggett v. 


oe RP: 


Harmon, 35 
Jackson v. 


Stevens, 77 N.E. 


STAY WiSh. NOYoei0s® “clenzon= ve Ditle 
Guarantee, etc., Co., 69 N.E. 283, 177 
INDY. 99230 674i RAs 15608) Tilden: v. 


Green, 28 N.E. 880, 130 N.Y. 29, 14 
L.R.A., 33;°2% Am.S.R. 487; Patchen 
v. Patchen, 24 N.E. 695, 121 N.Y. 432; 
Hidt v. Hidt, 127 N.Y.S. 680, 142 App. 
Div. 737; Simpson v. America Trust 
Co., 113 N.¥Y.S. 370, 129 App.Div. 203; 
Stebbens v. Turner, 105 N.Y.S. 945, 
55 Misc. 591; Matter of Pearce, 104 
N.Y.S. 469, 53 Mise. 220; Wright v. 
Wright, 118 N.Y.S. 996. 


Ohio.—McDaniel v. Hayes, 
N.P.N.S. 435. 


Pa.—In re Stoler’s Hstate, 143 A. 
L2U, 2938 Pa. 943359 59M A eRe 1402. 
Simes’s Estate, 3 Pa.Co. 289. 


Wis-—Sherwood v. Sherwood, 45 
Wis, 357, 30 Am.R. 757. 


12. In re Trevor, 145 N.E. 66, 239 
INSVAROS 

13. Cook v. Worthington, 173 S.W. 
395, 116 Ark. 328. 

14. Shoup v. Williams, 98 S.E. 348, 
148 Ga. 747. 


15. Shoup v. Williams, supra. 


16. Cal.—Stratton’s Estate v. Mor- 
gan, 44 P. 1028, 112 Cal. 513; In re 
Gees HEstate, 109 P. 492, 13 Cal.App. 

Ind.—Grimes’ Ex’rs v. Harmon, 35 
Ind. 198, 9 Am.R. 690; Jackson v. 
Hoover, 26 Ind. 511; Bruce v. Baker, 
Wils. 462. 


Iowa.—In re Richter’s Will, 234 N. 
W. 285, 212 Iowa 38; Ellsworth Col- 
lege v. Carleton, 160 N.W. 222, 178 
Iowa 845; Latham v. Latham, 30 Iowa 
294, 


Ky.—Bowman v. Morgan, 33 S.W. 
(2d) 703, 286 Ky. 653; Browning v. 
Ashbrook’s Ex’ ry 95S: W. LOS Lia ky. 
oo: Buschemeyer v. Klein, 129 S.W. 
551, 189 Ky. 124; Augustus v. Sea- 
bolt, 3 Mete. 155; Hunt v. Johnson, 
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A statutory provision that, if the clause 
as it stands may have effect, it shall be so construed, 
however well satisfied the court may be of a different 
testamentary intention, is held to be a limitation on 
the court’s power to transpose, change, or supply 
words,!4 but in no wise a limitation on the doctrine 
that the intention of the testator is the controlling 
consideration and that this intention must be gather- 
ed from the whole -will.?® 


[§ 1138] (2) Transposition of Words. 
serve a testator’s expressed intention the court may 
transpose words, expressions, 
will;?® but not where the language is plain and un- 
equivocal and where to do so would give it a differ- 


To pre- 


or sentences in his 


10 B.Mon. 342. 
29 La. 


Ann. 33 
Md.—Linstead v. Green, 2 Md. 82. 


Mass.—Renwick v. Macomber, 114 
N.E. 720, 225 Mass. 380. 


Mo.—Paris vy. HErisman, 300 S.W. 
487; Schee v. Boone, 243 S.W. 882, 
295 Mo. 212; Cox v. Jones, 129 S.W. 


495, 229 Mo. 53; McMahan v. Hub- 
bard, 118 S.W. 481, 217 Mo. 624; Ro- 
Bards v. Brown, 67 S.W. 245, 167 Mo. 
447; Briant v. Garrison, 52 S.W. 361, 
150 Mo. 655. 


N.Y.—In re Gallien, 160 N.E. 8, 247 
N.Y. 195; In re Farmers’ L. & T. Co., 
82 N.B. 181, 189 N.Y. 202; Wager v. 
Wager, 96 N.Y. 164 [rev 16 N.Y.Wkly. 
Dig. 460]; Phillips v. Davies, 92 N.Y. 
199; In re Kennhy’s Will, 230 N.Y.S. 
74, 224 App.Div. 152 [mod 220 N.Y.S. 
188, 128 Mise. 553, and aff 166 N.E. 
337, 250 N.Y. 594]; Williams v. Petit, 
122 N.Y.S. 746, 138 App.Div. 394; 
Riker v. Cromwell, 7 N.Y.St. 316, 43 
Hun 641 [aff 20 N.E. 602, 113 N.Y. 
115]; Vanderpoel v. Loew, 7 N.Y.St. 
304, 43 Hun 641 [aff 19 N.E. 481, 112 
N.Y. 167]; In re Beuscher’s Estate, 
258 N.Y.S. 67, 148 Misc. 701; In re 
Coleman’s Hstate, 257 N.Y.S. 831, 143 
Mise. 601; In re Bell’s Will, 253 N. 
Y.S. 118, 141 Mise. 720; In re Gross- 
man’s Will, 227 N.Y.S. 470, 131 Mise. 
526; In re Shulsky’s Hstate, 198 N.Y. 
S. 88, 120 Misc. 232; Pond v. Bergh, 
10 Paige 140; Ex p. Hornby, 2 Bradf. 
Surr. 420. 


N.C.—Washburn v. Biggerstaff, 143 
S.E. 210, 195 N.C. 624; Gordon v. 
Ehringhaus, 129 S.E. 187, 190 N.C. 147; 
Crouse v. Barham, 93 S.E. 979, 174 N. 
C. 460; Lowe v. Carter, 55 N.C. 377; 
Baker v. Pender, 50 N.C. 351. 


Pa.—Biles v. Biles, 127 A. 235, 281 
Pa. 565; Schuldt v. Reading Trust Co., 
113 A. 545, 270 Pa. 360; Worst v. De 
Haven, 104 A. 802, 262 Pa. 39; Mer- 
kel’s Appeal, 109 Pa. 235; Ferry’s Ap- 
peal, 102 Pa. 207; In re Mutter’s Es- 
tate, 38 Pa. 314; Klapp’s Estate, 19 
Pa.Super. 150; Nebinger’s Estate, 6 
Pa.Dist. 340, 19 Pa.Co. 569. 


S.C.—Bomar v. Corn, 147 S.E. 659, 
150 S.C. 111; O’Neall v. Boozer, 25 S. 
C.Eq. 22. 


Tex.—Darragh Barmore, 
(Commn.App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]; Neely v. Brog- 
den, (Commn.App.) 239 S.W. 192 [aff 
(Civ.App.) 214 S.W. 614]; Haupt v. 
Michaelis, (Commn.App.) 231 S.W. 706 
[rev (Civ.App.) 212 S.W. 274]. 


W.Va.—Furbee v. Furbee, 38 S.E. 
511, 49 W.Va. 191; Graham v. Graham, 
23 W.Va. 36, 48 Am.R. 364. 

Wis.—In re Ehlers’ Will, 
1050, 155 Wis. 46. 


Eng.—Doe v. Allcock, 1 B.& Ald. 137, 
106 Reprint 51; Marshall v. Hopkins, 
15 East 309, 104 Reprint 861. 


143 N.W. 
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ent meaning,!? or create an intention which the testa- 


tor had not expressed.1* 


[§ 1139] (3) Substitution of Words. 
may substitute one word or phrase for another in a 
will, when necessary to effectuate the testator’s 
tention 329 but not unless the intention is stated with 


17. Ky.—Watkins v. Bennett, 186 
S.W. 182, 170 ce 464, 


Ann. 33. 

Mo.—Crowson vy. Crowson, 19 S.W. 
(2d) 634, 323 Mo. 633. 

Mont.—In re Bernheim’s Estate, 266 
P. 378, 82 Mont. 198, 57 AL.R. 1169. 


N.Y.—In re Watson’s Will,,186 N. 
BE. 787, 262 N.Y. 284; Leggett’ v. Ste- 
vens, 17 N.E. 874, 185 NOY... 707 Trask 


v. Sturges, 63 N.H. 534, 170 N.Y. 482. 


N.D.—Adair y. Adair, 90 N.W. 804, 
SIND Tos 

Va.—Mooberry v. Marye, 
(16 Va.) 453. 

W.Va.—Smith v. Ledsome, 121 S.E. 
484, 95 W.Va. 429; Behrens v. Bau- 
mann, 66 S.E. 5, 66 W.Va. 56, 27 L.R.A. 
N.S. 1092; Graham v. Graham, 23 W. 
Va. 36, 48 Am.R. 364. 


18. In re Tamargo, 
220 N.Y. 225. 

19. Ala.—Rutland v. Emanuel, 
So. 107, 202 Ala. 269. 

Cal.—In re Spaulding’s Estate, 258 
P. 154, 84 Cal.App. 371. 

Colo.—Williams vy. Fundingsland, 
221 P. 1084, 74 Colo. 315, 63 A.L.R. 77. 


Conn.—Phelps v. Bates, 5 A. 301, 54 
Conn. 11, 1 Am.S.R. 92. 

Ill— Fay v. Fay, 168 N.E. 359, 336 
Ill. 299; Boys v. Boys, 159 N.E. 217 
328 111. "47. 

Ind.—State v. Joyce, 48 Ind. 310; 
Hardy v. Smith, 123 N.E. 438, 71 Ind. 
App. 688. 

Ky.—Brierly’s Executor and Trus- 
tee v. Nelson, 14 S.W.(2d) 201, 228 Ky. 
116; Sauer vy. Taylor’s Ex’r, 212 S.W. 
583, 184 Ky. 609; Struss v. Fidelity & 
Columbia Trust Co., 206 S.W. 177, 182 


2 Mitinits 


115 N.E. 462, 
80 


Ky. 106; Dockery’s Ex’rs v. Dockery, 
185 S.w. 849, 170 Ky. 194; Hayes v. 
Hayes, 159 ‘S.W. 544, 154 Ky. 729; 


Shaver’s Adm’r v. Bwald’s xT, 134 
S.W. 906, 142 Ky. 472 [reh den 136 S. 
W. 130, 143 Ky. 160]. 

Md.—Godwin v. Banks, 40 A. 268, 87 
Md. 425. 

Minn.—In re Turle’s Estate, 241 N. 
W. 570, 185 Minn. 490. 


Mo.—McMahan v. Hubbard, 118 S. 
“W. 481, 217 Mo. 624; Waters v. Hatch, 
79 S.W. 916, 181 Mo. 262; RoBards v. 
Brown, 67 S.W. 245, 167 Mo. 447; Bri- 
ant v. Garrison, 52 S.W. 361, 150 Mo. 
655. 

N.H.—Peaslee v. Rounds, 94 A. 263, 
ane NL 544, 


N.J.—Rowe v. Rowe, 167 A. 16, 113 
N.J.Eq. 344. 

N.Y.—Mee v. Gordon, 80 N,. 353, 
187 N.Y. 400, 116 Am.S.R. 613; Bliven 
v. Seymour, 88 N.Y. 469; Du Bois v. 
Ray, 3d N.Y. 162, 33 How. Pr, 292; 
Bryer v. Finnen, 165 N.Y.S. 805, 178 
App.Div. 671; Staples v. Mead, 137 N. 
Y.S. 847, 152 App.Div. 745; Kahn VY. 
Tierney, 120 N.Y.S. 663, 135 App. Div. 
897 [aff 94 N.B. 1095, 301 N.Y. 516]; 
Abbey v. Aymar, 3 Dem.Surr. 400. 


N.C.—Pilley v. Sullivan, 109 S.E. 
359, 182 N.C. 493; Crouse v. Barham, 
93 S.E. 979, 174 N.C. 460. 


Ohio.— Hammel vy. Gould, 
App. 227. 

Pa.—Worst v. De Haven, 104 A. 802, 
262 Pa. 39; Daugherty v. Daugherty, 
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sufficient clearness?° and substitution is necessary to 


carry out the design of the will.?? 


The court 


in- 


91 Pa.Super. 53; Auteurieth’s Estate, 
8 Pa.Dist.&Co. 681; Keyser’s Hstate, 
1 Pa.Dist.&Co. 403; Campbell’s Estate, 
22 Pa.Dist. 986; Fox’s Hstate, 16 Pa. 
Dist. 981, 34 Pa.Co. 309; Well’s Bs- 
tate, 14 Pa.Dist. 54; Duffy’s Estate, 
16 Pa.Co. 300; Simes’ 's Estate, Beet Oley, 
289; Hallowell’s Hstate, 11 Phila. 55. 


Philippine.—Solla v. Ascueta, 49 
Philippine 333, 334 [cit Cyc]. 
R.I.—Turner v. Turner, 161 A. 115. 


S.C.—Wood v. Wood, 128 S.E. 837, 
LA SHE. AO: 


Va.—Goldsborough v. 
70 S.E. 525, 112 Va. 104. 


Eng.—In re Dayrell, [1904] 2 Ch. 
496; Doe v. Gallini, 5 B.&Ad. 621, 27 
E.C.L. 263, 110 Reprint 920 [aff 3 A. 
& H. 340, 30 B.C.L. 169, 111 Reprint 
442]; Pasmore v. Huggins, 21 Beav. 
108, 52 Reprint 798. 


Ont.—Stuart v. Taylor, 33 Ont.L. 20, 
7 Ont.W.N. 551 [mod 6 Ont.W.N. 217]. 


20. May vy. Sherrard’s Legatees, 
79 S.H. 1026, 115 Va. 617, Ann.Cas. 
1915B 1131. 


[a] Substitution cannot be made 
where the language of the will is not 
clear, and where the substitution 
would result in a provision, peculiar 
in effect, which overwise the will 
would not have. Howard v. Bright, 
148 S.E. 188, 150 S.C. 358. 

21. Ky.—McCormick vy. Reinberg- 
er, 234 S.W. 300, 192 Ky. 608. 

Mass.—Porter v. Molloy, 150 N.E. 
179, 254 Mass. 398. 

Mo.—Northceutt v. McAllister, 
S.W. 398, 297 Mo. 475. 

N.Y.—In re Duffy’s Will, 256 N.Y.S. 
743, 148 Misc. 421; In re Barrett’s Es- 
tate, 253 N.Y.S. 658, 141 Misc. 637. 


Washington, 


249 


INGOs 
LOR IN; Co2i5 95 
[a] Substitution cannot be made 


when it would result in a provision 
contrary to the testator’s clearly ex- 
pressed intention. Travers v. Rein- 
hardt,, 25 App.D:/G. 567 [att 2% °S, Gt. 
563, 205 U.S. 423, 51 L.Ed. 865]; Mills 
Vv. Teel, 92 N.E. 310, 245 Ill. 483; Leg- 
gett v. Stevens, 77 N.E. 874, 185 N.Y. 
10s in 6 Feeney’s Bstate, 142 A. 
284, 293 Pa. 273. 


22. Ala.—Summers v. Summers, 73 
So. 401, 198 Ala. 30, L.R.A.1917C 597. 


Cal.—Stratton’s Estate vy. Morgan, 
44 P. 1028, 112 Cal. 513; In re Goetz’s 
Estate, 109 P. 492, 13 Cal. App. 292. 


Colo.—Bacon v. Nichols, 105 P. 1082, 
47 Colo. 31. 


Conn.—Dolbeare’s Appeal, 28 Conn. 
590. 

Del.—Cooper v. Cooper, 
12 Del. 488. 


Ga.—Cleland v. Waters, 16 Ga. 496. 
Ill— Van Epps v. Arbuckle, 164 N. 


31 A. 1043, 


EB. 1, 332 Il]. 551; Desmarteau v. Fort- 
in, 158 N.H. 444, 326 Ill. 608: Mec- 
Clure v. McClure, 149 WN.E. 748, 319 


Ill. 271; Marsh vy. Field, 130 N.E. 753, 
297 Ill. 251; Jordan v. Jordan, 117 N. 
EK. 1049, 281 Ill. 421; Young v. Harkle- 
road, 46 N.E. 1113, 166 Ill. 318; Olcott 
v. Tope, 115 Ill.App. 121 [aff 72 N.E. 
751, 213 Ill. 124]; Penn v. Fogler, 77 
Ill.App. 365 [rev on other grounds 55 
N.E. 192, 182 Ill. 76]. 


Ind.—Butler v. Moore, 94 Ind. 359; 
Grimes’ Ex’rs v. Harmon, 35 Ind. 198, 


[§ 1140] (4) Supplying 
Words omitted from a will may be supplied by the 
court whenever necessary to effectuate the testator’s 
intention as expressed in the will;?? but not where 


of Omitted Words. 


9 Am.R. 690; Jackson v. Hoover, 26 
Ind. 511; Bruce v. Baker, Wils. 462. 


Iowa.—Ellsworth College v. Carle- 
ton, 160 N.W. 222, 178 Iowa 845. 


Kan.—Klingman v. Gilbert, 135 P. 
682, 90 Kan. 545 [cit Cyc]. 


Ky.—Whitlow’s Adm’r v. Saunders’ 
Adm’r, 36 S.W.(2d) 659, 237 Ky. 842; 
Struss v. Fidelity & Columbia Trust 
Co., 206 S.W. 177, 182 Ky. 106; Pey- 
nado’s Devisees v. Peynado’s Ex’r, 82 
Ky. 5, 5 Ky... 753; Aulick y. Wal- 
lace, 12 Bush 531; Dulaney v. Du- 
laney, iS SAW. 195,020 tay La Looo: 


Md.—Creswell’s Lessee v. Lawson, 
CEGHIA Sy S227 


Mass.—Turnbull v. Whitmore, 105 
N.E. 861, 218 Mass. 210. 


Mo.—State at Inf. of Gentry v. 
Hughesville Special Road Dist. No. 11 
of Pettis County, 6 S.W.(2d) 594, 319 
Mo. 1246; Paris v. Hrisman, 300 S.W. 
487; Baker v. Grossglauser, 250 S.W. 
3877; Schee v. Boone, 243 S.W. 882, 295 
Mo. 212; Cox v. Jones, 129 S.W. 495, 
229 Mo. 53; McMahan v. Hubbard, 118 
S.W. 481, 217 Mo. 624; Simmons v. 
Cabanne, 76 S.W. 618, 177 Mo. 336; 
RoBards v. Brown, 67 S.W. 245, 167 
Mo. 447; Briant v. Garrison, 52 S.W. 
361, 150 Mo. 655; Nichols v. Boswell, 
15 S.W. 348, 103 Mo. 151; Malone y. 
Moberly, (App.) 55 S.W.(2d) 1008; 
White v. Crawford, 87 Mo.App. 262. 


N.H.—Reynolds v. Jones, 97 A. 557, 
78 N.H. 84; Paul v. Philbrick, 60 A. 
682, (73 N.H. 237. 


N.J.—McMurtrie v. McMurtrie, 15 
N.J.Law 276; Endicott v. Endicott, 3 
A. 157, 41 N.J.Eq. 93. 


N.Y.—In re Gallien, 160 N.E. 8, 247 
N.Y. 195; In re Farmers’ L. & T. Co., 
82 N.E. 181, 189 N.Y. 202; Hause wv. 
Schumacher, 60 N.B. 245, 166 N.Y. 506; 
Fraser v. United Presb. ‘Church, 26 N. 
EH. 1034, 124 N.Y. 479; Roe v. Vingut, 
22 N.E. 933, 117 N.Y. 204; Phillips v. 
Davies,. 92 N.Y. 1998; In re Brooklyn 
Trust Co., 252 N.Y.S. 122, 233 App.Div. 
290 [mod 244 N.Y.S. 366, 137 Misc. 
386, and aff 180 N.E. 346, ne INS 
592]; Nolan v. Nolan, 154 N.Y.S 355, 
169 App.Div. 372; Williams v. Petit, 
122 N.Y.S. 746, 138 App.Div. 394; In 
re Coleman’s Estate, 257 N.Y.S. 831, 
i438 Mise. 601; Riker v. Cromwell, 7 
N.Y.St. $16, 43 Hun 641 [aff 20 N.E. 
602, 1138 N.Y. 115]; Vanderpoel v. 
Loew, 7 N.Y.St. 304, 48 Hun 641 [aff 
LO: NCB) 485s U2) ONS Vie si G lism eden mnie 
Thompson, 23 Hun 334; In re Whit- 
more’s Will, 263 N.Y.S. 413, 147 Misc. 
129; In re Lachenmeyer’s Estate, 258 
N.Y.S. 641, 144 Misc. 678; In re Cole- 
man’s Hstate, 257 N.Y.S. 831, 143 Misc. 
601; In re Eustis’ Will, 250 N.Y.S. 
511, 140 Mise. 344; In re Grossman’s 
Wally 922.7 EN.WS: 470, 131 Misc. 526; 
In re Shulsky’s Estate, 198 N.Y.S. 88, 
120 Mise. 232; In re Lummis, 166 N: 
Y.S. 936, 101 Mise. 258; Seligman v. 
Seligman, 151 N.Y.S. 889, 89 Misc. 194, 
13 Mills Surr. 564; Renckert v. Bas- 
tiany) 1b" NoY.s. 791, 15 Misex os 28 
Matter of Schweigert’s Will, 40 N.Y. 
S. 979, 17 Misc. 186, 2 Gibb.Surr. 67; 
Pond v. Bergh, 10 Paige 140. 

N.C.—Washburn v. Biggerstaff, 143 
S.E. 210, 195 uN:Gs 624; Gordon v. 
Bhringhaus, 129 S.E. 187, 190 N.C. 147; 
Crouse v. Barham, 93 S.B. DES Le N. 
C. 460; Ham v. Ham, 84 S.E. 840, 168 
N.C. 486, Ann.Cas. 1917¢C 301; Hower- 
ton v. Henderson, 88 N.C. 597; Dew v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the effect of inserting the words in the will would al- 
ter or defeat such intention,?* or change the meaning 
of words that are clear and unequivocal.** Nor will 
words be read into a will unless it is certain beyond 
a reasonable doubt that the testator has not express- 
ed himself as he intended and supposed he had 
done ;?°> and it must also appear with equal certain- 
ty what particular words were omitted,?° 
such certainty does not exist, it is immaterial that 
a failure to insert the words would produce a state 


Barnes, 54 N.C. 149; Sessoms v. Ses- 


soms, 22 N.C. 453 

Pa.—In re Lippincott’s Hstate, 120 
A. 136, 276 Pa. 283; Bender v. Bender, 
75 A. 859, 226 Pa. 607, 1384 Am.S.R. 
1088; Hellerman’s Appeal, 8 A. 768, 
115 Pa. 120; McKeehan v. Wilson, 53 
Paws CoOxenwstate, If —ParCo.) 6695 
Horner’s Hstate, 4 Pa.Co. 189; In re 
Spencer’s Account, 3 Del.Co. 341; Gra- 
ham Vv. Graham’s Eix’rs, 5 Pa.L.J. 77, 
3 Pa.L.J.R. 212; Duffield v. Morris, 4 
Pa.L.J. 79 [rev on other grounds 8 
Watts & S. 348]; Holland’s Estate, 
13 Phila. 206. 

Tenn.—Eatherly v. Eatherly, 1 
Coldw. 461, 78 Am.D. 499; Simpson vy. 
Smith, 1 Sneed 394; Reid v. Hancock, 
10 Humphr. 368. 

Tex.—Darragh Barmore, 
(Commn.App.) 242 S.-W. 714 [rev (Civ. 
App.) 231 S.W. 412]; Neely v. Brog- 
den, (Commn. ApD-) 239 S.W. 192 [aff 
(Civ.App.) 214 S.W. 614]. 

Va.—Lynch v. Hill, 6 Munf. (20 Va.) 
ae Selden vy. King, 2 Call (6 Va.) 


Wash.—In re Peters’ Estate, 172 P 
870, 101 Wash. 572. 

W.Va.—Furbee v. Furbee, 38 S.E. 
511, 49 W.Va. 191; Graham v. Graham, 
23. W.Va. 36, 48 Am.R. 364; Liston v. 
Jenkins, 2 W.Va. 62. 


Wis.—In re Donges’ Estate, 
W. 786, 103 Wis. 497, 74 Am.S.R. 
Zentner v. Schinz, 63 N.W. 162, 
Wis. 236. 

Eng.—Abbott v. Middleton, 21 Beav. 
143, 52 Reprint 813 [aff 7 H.L.Cas. 68, 
11 Reprint 28]; Parker v. Tootal, 11 
H.L.Cas. 148, 11 Reprint 1286. 

Newfoundl.—Re Bennett, 7 New- 
foundl. 36; Power v. Menchinton, 5 
Newfoundl. 262. 

Ont.—In re Holden, 5 Ont.L. 156. 

23. Cal.—In re Johnson’s Bstate, 
290 P. 314, 107 Cal.App. 236. 

D.C.—Hill v. Fill, 57 F.(2d) 438, 61 
App.D.C. 72. 

Ga.—Crawley v. Kendrick, 50 S.E. 
41, 122 Ga. 183, 2 Ann.Cas. 643. 


Log 
885; 
90 


Tll.—Jensen v. McMahon, 155 S.E. 
379, 324 Ill. 574. 
Ind.—Waters v. Bishop, 24 N.E. 


161, 122 Ind. 516; Sturgis v. Work, 22 

N.E. 996, 122 Ind. 134, 17 Am.S.R. 349. 
Iowa.—Chambers v. Watson, 10 N. 

W. 239, 56 Iowa 676. 

Seabolt, 3 Metc. 
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Me.—Pickering v. Langdon, 22 Me. 
413. 

Md.—Heald v. Heald, 56 Md. 300. 

Mass.—-Todd v. Tarbell, 73 N.E. 556, 
187 Mass. 480, 10 Prob. Rep. Ann. 468; 
Boston Safe Deposit, Stes CO. vi. Buf- 
fum, 71 N.E. 549, 186 Mass. 242; Child 
vy. Child, 70 N.E. 464, 185 Mass. 376, 9 
Prob. Rep. Ann. 497. 

Minn.—In re Brewster’s Estate, 219 
N.W. 919, 174 Minn. 568. 

Mo.—Crowson v. Crowson, 19 S.W. 
(2d) 634, 323 Mo. 633; Lehmann v. 
Griffin, 31 S.W.(2d) 271, 224 Mo.App. 
657. 


N.Y.—In re Barr’s Estate, 180 N.E. 
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and, if 
testator’s 


346, 258 N.Y. 592; Kelly v. Kelly, 61 
N.Y. 47 [aff 5 Lans. 443]; In re Ken- 
ny’s Will, 230 N.Y.S. 74, 324 App. Div 
152 [mod 220 N.Y.S. 188, 128 Misc. 553 
and aff 166 N.E. 337, 250 N.Y. 5941 
In re Schriever’s Estate, 155 N.Y.S. 
826, 91 Misc. 656, 15 Mills Surr. 227 
[aff 160 N.Y.S. 937, 174 App.Div. 113]. 

N.C.—Williams v. Bailey, 101 S.E. 
105, 178 N.C. 630. ; 

Nelson vy. Minton, 

576, 46 Ohio App. 39. 

Pa.—Bender v. Bender, 75 
226 Pa. 607, 184 Am.S.R. 1088; 
eae ke, 4 Pa.Dist.&Co. 67; Schaeffer 
v. Messersmith, 10 Pa.Co. 366. 


(oe v. Boyles, 3 S.C.L. 


187 N.E. 


A. 859; 
Lyle’s 


5 D . Smith, 1 Sneed 

394; Grant v. Mosely, (Ch.A.) 52 S.W. 
508. 

Va mberton, 152 S.E. 


339, 154 Va. 61. 


W.Va.—Neal v. Hamilton Co., 73 S. 
BE. 971, 70 W.Va. 250; Graham v. Gra- 
ham, 23 W.Va. 36, 48 Am.R. 364. 

Eng.—Clarke v. Clemmans, 36 L.J. 


Ch. 171; Langdale v. Briggs, 28 L.T. 
Rep.N.S. 467. 
-24 Robinson v. Crutcher, 209 S.W. 


104, 277 Mo. 1; In re Watson’s Will, 
186 N.E. 787, 262 N.Y. 284. 

25. Cal.—In re Minor’s Estate, 211 
P. 807, 59 Cal.App. 616. 

Mass.—Wentworth v. Bell, 144 N.E. 
102, 249 Mass. 120. 

Mo.—Bernero v. St. Louis Union 
Trust Co., 230 S.W. 620, 287 Mo. 602. 


Pa.—In re McConnell’s Estate, 109 
A. 846, 266 Pa. 294; In re McConnell, 
28 Pa.Dist. 647. 

S.C.—Thomson v. Russell, 128 S.E. 
421, 132 S.C. 52%. 

W.Va.—wNeal v. Hamilton Co., 73 S. 
E. 971, 70 W.Va. 250; Graham v. Gra- 
ham, 23 W.Va. 36, 48 Am.R. 364. 

[a] Court acts with caution.—The 
court will exercise the power to modi- 
fy clauses in a will, where there has 
been an omission, ‘and thus supply 
the omission, only in extraordinary 
cases, and then with the greatest cau- 
tion, when the necessity therefor is 
clearly presented. Matteson v. 
Brown, 80 A. 133, 33 R.I. 339. 


{b] Court cannot indulge conjec- 
ture as to the intention of the testa- 
tor, or add words to express an in- 
tention not unmistakable. Jordan v. 
Jordan, 117 N.B. 1049, 281 Ill. 421; 
Bowman v. Bowman, 269 S.W. 289, 207 
Ky. 397; Bender v. Bender, 75 A. 859, 
226 Pa. 607, 184 Am.S.R. 1088. 

26. Colo. 

1082, 47 Colo. 31. 

Hawaii.—Mercer v. Kirkpatrick, 22 
Hawaii 644. 

Ky.—Aulick v. Wallace, 12 Bush 
oil. 

Md.—Smith v. Baltimore Trust Co., 
105 A. 534, 133 Md. 404. 

Mass.—Clarke v. Rathbone, 109 N. 
EB. 651, 221 Mass. 574; Boston Safe 
Deposit, etc., Co. v. Buffum, 71 N.E 
549, 186 Mass. 242. 


Pa.—Murgitroyd’s Estate, 1 Brewst. 


of partial intestacy.?7 
by the testator from his will through oversight on 
his part,?* or due to the mistake of a copyist,?® can- 
not be remedied by the court in the absence of an in- 
tention apparent on the face of the will as written. 


[§ 1141] (5) Correction or Rejection of False, 
Superfluous, or Repugnant Words. 
construing a will, may reject superfluous or repug- 
nant words whenever necessary to effeetuate the 
intention as expressed therein,®° and false 
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The mere omission of words 


The court, in 


BILL 
Va.—Lynch v. Hill, 6 Munf. (20 
Va.) 114. 


W.Va.—Graham v. Graham, 23 W. 
Va. 36, 48 Am:R. 364. 

27. Smith v. Baltimore Trust Co., 
105 A. 534, 133 Md. 404. 


_28. Hawaii—Mercer y. Kirkpat- 
rick, 22 Hawaii 644. 
Tll.—Moeller v. Moeller, 117 N.E. 


1002, 281 Ill. 397. 


N.J.—MecDonald v. Clermont, 153 A. 
601, 608, 107 N.J.Eq. 585. 


N.Y.—Leggett v. Stevens, 77 N.E. 
Si 41 85 ING Yond OF 

W.Va. 23 W. 
Va. 36, 48 Am.R. 364. 


“No matter how certain we may feel 
that the testator has omitted to make 
a certain provision through oversight, 
and that he would have made tne 
provision if he had thought of the 
contingency, nevertheless, if he did 
in fact overlook it and fail to make 
it, the court cannot make it for him.” 
McDonald v. Clermont, supra. 

[a] If inference of intention is not 
necessary or indubitable, although it 
is more or less strong, the court will 
not aid the supposed intention by add- 
ing or supplying words. Graham v. 
Graham, 23 W.Va. 36, 48 Am.R. 364. 

29. MacDonald v. Fagan, 111 S.E. 
(935 113) SiC" 510) 

30. ie Patch v. White, 6 S.Ct. 
617, 710, 117 UES. 210, 29 Lebass 860; 
Finlay v. King’s Lessee, 3 Pet..346, 7 
L.Ed. 701; Wright v. Page, 10 Wheat. 
204, 6 L.Ed. 303. 

Ala.—-Capal’s Heirs v. McMillan, 8 
RornteeLons 

Cal.—Taylor v. McCowen, 99 P. 351, 
154 Cal. 798; In re Wood’s Estate, 36 
Cal. 75. 

D.C.—McGuigan v. Jaeger, 36 App. 
DG 220: 

Ill.— Weaver v. Ashcraft, 171 N.E. 
139, 339 Ill. 197; Cronin v. Cronin, 145 
N.E. 619, 314 Ill. 345; Abens v. Ken- 
nedy, 145 N.E. 100, 314 Ill. 35; Mills 
v. Teel, 92 N.E. 310, 245 Ill. 483; Gano 
v. Gano, 88 N.E. 146, 239 Ill. 539, 22 
L.R.A.N.S. 450. 

Ind.—Keplinger v. Keplinger, 113 N. 
BH. 292, 185 Ind. 81 [superseding op 
110 N.E. 698]; Grimes’ Ex’rs v. Har- 
mon, 35 Ind. 198, 9 Am.R. 690; Jack- 
son v. Hoover, 26 Ind. 511. 

Iowa.—Elisworth College v. Carle- 
ton, 160 N.W. 222, 178 Iowa 845; Witz- 
patrick Ve Fitzpatrick, 36 Lowa 674, alt 
Am.R. 538. 

Ky.—Peynado’s Devisees v. Ey aas 
do’s Ex’r, 82 Ky. 5, 5 Ky.L. 753 

La.—State v. McDonogh’s Ex’ rs, 8 
eerie WAS Aubry vi. (Cajus) 8" lua: 


Me.—Philbrook v. Randall, 96 A. 
725, 114 Me. 397; Moulton v. Chap- 
man, 81 A. 1007, 108 Me. 417. 

Mass.—Bartlet v. King, 12 Mass. 
537, 7 Am.D. 99. 

Mich.—Van Driele v. Kotvis, 97 N. 
W. 700, 135 Mich. 181, 9 Prob. Rep. Ann. 
648; Jameson’s Appeal, 1 Mich. 99. 


Mo.—Cox v. Jones, 129 S.W. 495, 229 
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words, such as mistakes in identification or deserip- 
tion, may be eliminated or corrected.*! 
never to be rejected, as meaningless or repugnant, 
if by any reasonable construction they may be made 
consistent and significant,’ even though by their re- 
jection a provision in contravention of law may be 
validated ;** nor are such words to be rejected where 
a different meaning is given thereby to plain and un- 


equivocal language.?4 


Mo. 53; White v. Crawford, 87 Mo. 
App. 262. 

N.H.—Paul v. Philbrick, 60 A. 682, 
T35NVH. 237. 


N.Y.—In re Gallien, 160 N.E. 8, 247 


INMYCe Lobseine Ge. Mamargo. Lis SINah. 
462, 220 N.Y. 225; Phillips v. Davies, 
92 N.Y. 199; Scott v. Guernsey, 48 N. 


Ye106 fate 60 Barbi63is Nolan: v. 
Nolan, 154 N.Y.S. 355, 169 App.Div. 
372, 15 Mills Surr. 455; Rasquin v. 
Hamersley, 137 N.Y.S. 578, 152 App. 
Div. 522 [aff 102 N.BH. 1112, 208 N.Y. 
630]; Williams v. Petit, 122 N.Y.S. 
746, 138 App.Div. 394; Riker v. Crom- 
well, 7 N.Y.St. 316 [aff 20 N.E. 602, 
113 N.Y. 115]; Vanderpoel v. Loew, 
MaeNE YRS ta 304 fiett, 1.9 INE asa) Allo IN: 
Neel klollenaenOmpson, 2o.cuum 
334; In re Coleman’s Estate, 257 N. 
NaS sol. 143 Mise: 601 In=re hoxms 
Adm’r, 205 Nvy.S. 153, 1123 Mise. 288; 
In re Vismar’s Estate; 191 N.Y.S. 752, 
117 Misc. 554; In re Allen’s Will, 181 
N.Y.S. 398, 111 Mise. 93 [aff 194 N.Y.S. 
913]; Graham vy. Graham, 97 N.Y.S. 
779, 49 Mise. 4; Lottimer v. Blumen- 
thal, 61 How.Pr. 360 [aff 23 Hun 153]; 
Pond v. Bergh, 10 Paige 140. 

N.C.—Washburn v. Biggerstaff, 143 
S.E. 210, 195 N.C. 624. 

Ohio.—Davis v. Boggs, 20 Ohio St. 
550. 

Pa.—Bender v. Bender, 75 A. 859, 
226 Pa. 607, 134 Am.S.R. 1088; Sei- 
bert v. Wise, 70 Pa. 147; McBride v. 
Smyth, 54 Pa. 245; McKeehan v. Wil- 
son, 53 Pa. 74; In re Williamson’s Es- 
tate, 82 Pa.Super. 444; Duffield v. 
Morris, 4 Pail.J. 79 [rev on other 
grounds 8 Watts&S. 348]. 

Va.—Kello v. Kello’s Ex’rs, 103 S.E. 
633, 127 Va. 368, 11 A.L.R. 322; Hast 
v. Garrett, 9 S.H. 1112, 84 Va. 523. 

Eng.—Matter of Oswald, L. R. 3 P. 
&D. 162; Matter of Durlacher, 75 L.T. 
Rep.N.S. 664. 

Ont.—Re Charton, 13 Ont.W.N. 308. 

[a] Bepugnancy that will justify 
rejection of word or clause from a 
will may consist in the fact that the 
same conflicts with the general tenor 
and scope of the will, including as 
well its implications and omissions 
as its positive provisions. Dayis v. 
Boggs, 20 Ohio St. 550. 


[b] Rejection as last resort.—Ex- 
cision is dangerous remedy, and 
should only be used as a last resort 
to ascertain the testator’s intent. 
Regnier v. Regnier, 251 P. 392, 122 


Kan. 59; In re Kirkman’s Will, 235 
INS. 044, 134, Mase 527. 
31. Cal.—Taylor v. McCowen, 99 


Prsol, 154, Cal. 798. 


Ill.— Brown v. Ray, 145 N.E. 676, 
314 Ill. 570; Mills v. Teel, 92 N.E. 
810, 245 Ill. 483; Gano v. Gano, 88 N. 
BE. 146, 239 Ill. 539, 22 1. R-A.N.S. 450. 

Miss.—Keeley v. Adams, 115 So. 
344, 149 Miss. 201. 

Va.—Honaker v. Starks, 75 S.E. 741, 
114 Va. 37. 

Ont.—Re Short, [1929] 1 Dom.L.R 
454. 

32. Cal.—In re Minor’s Hstate, 211 
Preset, 59 CalApp. 616. 
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[§ 1142] g. Associated Words, and Words in Dif- 
ferent Parts of Will. 
word may be ascertained by reference to the meaning 
of words associated with it,?° or by comparison with 
words used in other parts of the will.?° 
same words are used in different parts of-a will re- 
lating to the same subject matter, they are presumed 
to be used in the same sense if the context of the 


The meaning of a doubtful 


Where the 


will does not show a contrary intention,?* and so a 


Ill.— Brittain v. Farrington, 149 N. 
EK. 486, 318 Ill. 474; Miller v. Wick, 
142, N.E. 490, 311 Tu. 269, 30 A.L.R. 


Ky.—Prather v. Watson’s Ex’r, 220 
S.W. 532, 187 Ky. 709. 

N.Y.—In re Buechner, 123 N.E. 741, 
226 N.Y. 440; Sedlaczek v. Dreuzy, 
221 N.Y.S. 625, 220 App.Div. 446; Inre 
Beuscher’s Hstate, 258 N.Y.S. 67, 143 
Mise. 701; In re Werner’s Estate, 256 
INGYGS. (oc, 142 a Mise 7. 02s8 inere ©o- 
hen’s Will, 220 N.Y.S. 509, 128 Misc. 
906; In re Roth’s Hstate, 211 N.Y.S. 
510, 125 Mise. 351; In re Weiss’ Will, 
209. N.Y.S. 129,124 Mise. 413; In re 
Lutz’s Estate, 202 N.Y.S. 845, 122 
Mise, 336;, In re. Bart's) Wall, 2022N: 
Y.S. 501, 122 Mise. 124; .In re Hunt’s 
IWAN TSO MINAYa Sy Oo, dulGmIVbIS Gn sate 


N.C.—Bowden y. Lynch, 91 S.E. 957, 
SINCE, PS 


Pa. 
A. 73, 281 Pa. 497; In re Baughman’s 
Estate, 126 A. 58, 281 Pa. 23; In re 


Pearson’s Hstate, 124 A. 356, 280 Pa. 


224; In re Moyer’s Estate, 124 A. 331, 
ae, Pa. 131; Seibert v. Wise, 70 Pa. 


Tenn.—Rinks v. Gordon, 24 S.W. 


(2d) 896, 160 Tenn. 345. 
Va.—Rady v. Staiars, 168 S.E. 452. 


33. Burke v. Central Trust Co., 242 
N.W. 760, 258 Mich. 588; Bailey Vie 
Buffalo Loan, etc.,, Co:, 107 N.E. 1043, 
213 N.Y. 525. 


34. Waters v. Bishop, 24 N.E. 161, 
122 "tnd. 516: Sturgis’ vi Work, 22 -N. 
EB. 996, 122 Ind. 134, 17 Am.S.R. 349; 
Crowson v. Crowson, 19 S.W.(2d) 634, 
323 Mo. 633; Bender v. Bender, 75 A. 
859, 226 Pa. 607, 134 Am.S.R. 1088; 
In re Ehlers’ Will, 148 N.W. 1050, 155 
Wis. 46. 

35. In re Eger’s Will, 
DZ LOOR IMLS CeO s 

S6. See cases infra notes 37-41. 


37. Ala.—Hanson y. First Nat. 
Bank, 116 So. 127, 217 Ala. 426; Lloyd 
v. Rambo, 35 Ala. 709. 

Cal.—In re Goetz’s Estate, 109 P. 
105, 13 Cal.App. 266. 


Colo.—In re Westlake’s Estate, 266 
RP. 714,83 Colo, 540: 

Conn.—Ansonia Nat. Bank v. Kun- 
kel, 136 A. 588, 105 Conn. 744; Beards- 
ley v. Johnson, 134 A. 530, 105 Conn. 
98; Bridgeport Trust Co. v. Parker, 
116 A. 182, 97 Conn. 245; Greene v. 
Huntington, 46 A. 8838, 73 Conn. 106, 
5 Prob.Rep.Ann. 448. 


Hawaii.—Deering’s Estate, 29 Ha- 
waii 854. 

Ill.—Stevenson vy. Stevenson, 130 N. 
KE. 771, 297 Ill. 338; Abrahams v. San- 
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ders, 113 N.E. 737, 274 Ill. 452; Kirk- 
patrick v. Kirkpatrick, 64 N.E. 267, 


197 Ill. 144, 8 Prob.Rep.Ann. 73; Mad- 
ison v. Larmon, 48 N.E. 556, 170 Ill. 
65, 62 Am.S.R. 356. 


Ind.—State Bank y. Ewing, 17 Ind. 
68; Sexton v. Cronkhite, 127 N.H. 829, 
74 Ind.App. 245. 


Iowa.—Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299; Ellsworth Col- 
lege v. Carleton, 160 N.W. 222, 178 
Iowa 845; Roskrow v. Jewell, 135 N. 


ys 8, 154 Iowa 634, Ann.Cas.1914B 


Md.—Grieves v. Grieves, 103 A. 572, 
132 Md. 300. 

Mass.—Ames v. Ames, 130 N.E. 681, 
238 Mass. 270; Upham v. Parker, 107 
N.E. 994, 220 Mass. 454; Hall v. Hall, 
95 N.E. 788, 209 Mass. 350; Eliot v. 
Carter, 12 Pick. 436. 

Mich.—Ireland vy. 
W. 883, 48_Mich. 631. 


Parmenter, 12 N. 


8 S.W.(2d) 
1008, 320 Mo. 543. 

N.H.—Fowler v. Whelan, 144 A. 638, 
SSmINE Ee fos Acie 152: Varrell 
v. Wendell, 20 N.H. 481. 


N.J.—Dulfon v. Keasbey, 162 A. 102, 
111 N.J.Eq. 223; Peer v. Jenkins, 140 
A. 413, 102 N.J.Eq. 235; Traverso v. 
McMillin, 137 A. 919, 101 N.J.Eq. 308 
[aff 133 A. 705, 99 N.J.Eq. 514]; Den- 
nis v. Dennis, 99 A. 889, 86 N.J.Eq. 
423; Stewart v. Stewart, 47 A. 633, 61 
N.J.Eq. 25. 

N.Y.—Matter of White, 26 N.B. 909, 
125 N.Y. 544; In re McCready’s Will, 
259 N.Y.S. 512, 236 App.Div. 390; In 
re Johnson’s Hstate, 211 N.Y.S. 276, 
214 (App Div. 21s U.S. Peust .Comort 
New York v. Perry, 183 N.Y.S. 426, 193 
App.Div. 153 [aff 134 N.E. 591, 232 N. 
Y. 609 (amendment of remittitur gr 
L355 NBR 9 05s 2331 Nove pol ils e@adseaye 
Smith, 49 N.Y.S. 351, 25 App.Div. 214 
[aff 57 N.E. 1106, 161 N.Y. 636]; Tuck- 
er v. Ball, 1 Barb. 94; In re Water- 
bury  "Drust (Co, 219) INOY. se ol4ae 8 
Misc.°582 [aff 222 N.Y.S. 777, 221 App. 
Div. 756]; In re Trevor’s Will, 197 N. 
Y.S. 719, 120 Mise. 22 [mod 202 N.Y.S. 
862, 207 App.Div. 673, order resettled 
on rearg 204 N.Y.S. 387, 209 App.Div. 
1, and order mod 145 N.E. 66, 239 N.Y. 
oe ie den 14 (a N.Js. 2035 e250 NeYs 


N.C.—Massengill v. Abell, 134 S.E. 
641, 192 N.C. 240; Carroll y. Herring, 
104 S.H. 892, 180 N.C. 369; Taylor v. 
Taylor, 94 SR. 7, 174 N.C. 537; Gran- 
dy v. Sawyer, 62 N.C. 8; Lockhart v. 
Lockhart. 56 N.C. 205; Gibson v. Gib- 
son, 49 N.C. 425. 


Ohio.—Rugg v. Smith, 177 N.E. 784, 
40 Ohio App. 101 [quot Cye]; Sadler 
v. Sadler, 23. Ohio ‘Cir'Ct.N-S: 353. 


Pa.—Petition of Smith, 139 A. 832, 
291 Pa. 129; In re Blackburne’s Es- 
tate, 138 A. 538, 290 Pa. 55; In re Ati- 
dorfer’s Estate, 73 A. 1068, 225 Pa. 
136; Klapp’s Hstate, 19 Pa.Super. 150; 
Thompson’s Hstate, 18 Pa.Dist. 795, 
35 Pa.Co. 321; Bell’s Estate, 18 Pa.Co. 
285; Phillips’s Estate, 28 Wkly.N.Cas. 
229, 10 Pa.Co. 374; Schaeffer v. Mes- 
sersmith, 10 Pa.Co. 366; Sterling’s 
Estate, 7 Pa.Co. 223; Heiss’ Estate, 
1 Pa.Cq. 397, 17 Wkly.N.C. 285. 

R.I.—In re Tillinghast’s Account, 
5b GAL 879) Zoe Se 

Tex.—McMurray v. Stanley, 6 S.W. 
412, 69 Tex. 227. 

Vt.—In re Field's Hstate, 1438 A. 
280, 101 Vt. 242; In re Henry’s Will, 
134 A. 632, 99 Vt. 437, 49 A.L.R. 169. 

Va.—Gray v. Francis, 124 S.E. 451, 
139 Va. 365; Gray v. Francis, 124 S.E. 
446, 189 Va. 350; Mabe Sarar v. Guthrie, 
1 Call. CS Va.) 7 ‘ 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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doubtful phrase may be construed by comparing it 
with similar phrases in other parts of the will in 
which the intention of the testator is clear;*° 
where the same word is used with reference to differ- 
ent subjects,?® or where the same word is associated 
with different words in different parts of the will,*° 
or where the context of the will shows that the word 
was intended by the testator to be used in different 
senses in the different parts of the will, it should be 
Use of different words in the will 
applying to the same subject matter indicates that 


so construed.*! 


Va. 148. 

Eng.—In re Birks, [1900] 1 Ch. 417; 
Rhodes v. Rhodes, 27 Beav. 413, 54 
Reprint 162. 

Can.—Middleboro v. Ryan, [1925] 1 
Dom.L.R. 589. 


Ont.—Hamilton 
Lewis, 4 Ont. 18. 

[a] Relating to same subject mat- 
ter.— Words in different parts of a 
will applying to the disposition of dif- 
ferent parts of the estate are regard- 
ed as relating to the same subject 
matter. Fowler v. Whelan, 144 A. 
ComesioweNetdes 45.a50 iO! Aciaaktnn Dm. 


38. Cook v. Holmes, 11 Mass. 528. 


[a] Devise or legacy without us- 
ing apt words for purpose may re- 
ceive a character by comparison with 
other devises or legacies in the same 
will couched in similar language and 
in which the intention of the testator 
is clear. Cook v. Holmes, 11 Mass. 
528. 


39. 


Boys’ Home vv. 


Lloyd v. Rambo, 35 Ala. 709; 


Kemp v. Sutton, 206 N.W. 366, 23 
Mich. 249; Jones v. Richmond, 77 S.EH. 
S50 hew INGO. bast 


46. Defrees v. Brydon, 114 N.E. 
336, 275 Ill. 530; In re Leonard’s Will, 
256 N.Y.S. 355, 143 Mise: 172. 


[a] Phraseology of one direction 
is especially pertinent in interpreting 
like or divergent language of another 
Similar testamentary provision. In 
re Leonard’s Will, 256 N.Y.S. 355, 143 
Misc. 172. 

41. U.S.—Allen v. Reed, 17 F.(2d) 
666. 

Cal.—In re Goetz’s Estate, 109 P. 
105, 13 Cal.App. 266. 

Conn.—Pease v. Cornell, 
84 Conn. 391. 

D.C.—Allen v. Reed, 57 App.D.C. 78, 
17 F.(2d) 666. 

I1]l.—Dunshee v. Dunshee, 96 N.E. 
298, 251 Ill. 405; Baker v. Baker, 152 
Ill.App. 620. 

Ind.—Ames vy. Conry, 165 N.E. 435, 
87 Ind.App. 149; Ames v. Conry, 
(App.) 158 N.E. 643. 

Me.—Blaine v. Dow, 89 A. 1126, 111 
Me. 480. 

N.H.—Barnes v._ First 
Church, 136 A. 266, 82 N.H 

No y.—U. S. Trust Co. v. Black, 40 
N.E. 403, 146 N.Y. 1. 

Pa.—In re Atldorfer’s Estate, 73 A. 
1068, 225 Pa. 186; Long v. Hill, 29 Pa. 
Super. 606; Bosler’s Estate, 17 Pa. 
Dist.&Co. 598. 

S.C.—Roundtree v. Roundtree, 2 S. 
E. 474, 26 S.C. 450. 


80 A. 86, 


Baptist 
03. 


Eng.—Sheffield v. Orrery, 3 Atk. 
282, 26 Reprint 965; Gill v. Barrett, 
29 Beav. 372, 54 Reprint 671; Ridge- 


way v. Munkittrick, ED irs & War. 84. 

[a] There is no inconsistency in 
construing the same word in the dif- 
ferent senses in the same will. Mor- 
row v. McMahon, 71 N.Y.S. 961, 35 
Misc. 348. 
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but, 


[b] Technical words.—Where a 
technical word occurs in a clause, the 
context of which shows no intention 
on the part of the testator to give it 
other than its technical meaning, it 
should be given such meaning, al- 
though the same word is used in a 
prior clause accompanied by words of 
expression giving it a different mean- 
ing. Tomlinson v. Nickell, 24 W.Va. 
148. 

42. Williams v. Fundingsland, 221 
iP O84 74 Colo: 305, 63 SATLURS Vie 
Strickland v. Delta Inv. Co., 137 So. 
734, 163 Miss. 772. 

43.. In re Voight, 164 N.Y.S. 738, 
178 App.Div. 751 [aff 164 N.Y.S. 1117, 
178 App.Div. 751]. 

44. Ark.—Cox v. Britt, 22 Ark. 567. 

Ind.—Johnson yv. Johnson, 27 N.E. 


340, 128 Ind. 93; Castor v. Jones, 86 
Ind. 289. 
N.J.—Swetland v. Swetland, 134 A. 


822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]. 

N.Y.—Kalbfleisch v. Kalbfleisch, 67 
N.Y. 354; In re Soltau’s Estate, 195 
N.Y.S. 249, 118 Misc. 880. 


N.C.—Tayloe y. Johnson, 
381. 


Pa.—Salt’s Estate, 8 Pa.Dist. 


Philippine.—Pecson v. Coronel, 
Philippine 216. 

Eng.—Matter of Bushell, 13 P.D. 7; 
Matter of Snowden, 75 L.T.Rep.N.S. 
279; Matter of Huddleston, 63 L.T. 
Rep.N.S. 255. 

45. Kern v. Kern, 127 N.E. 396, 293 
Ill. 238; Tapley v. Douglass, 94 A. 486, 
113 Me. 392; In re Turner’s Will, 101 
N.E. 905, 208 N.Y. 261, Ann.Cas.1914D 
245; Kinkele v. Wilson, 45 N.E. 869, 
151) N.Y. 269; (Sims -v.) MeMullan, 
(Tex.Civ.App.) 22 S.W.(2d) 313 lrev 
on other grounds (Commn.App.) 37 S. 
W.(2d) 141). 

46. McCarthy v. Tierney, 155 A. 
226, 113 Conn. 316; Sims v. McMullan, 
(Tex.Civ.App.) 22 S.W.(2d) 313 [rev 
on other grounds (Commn.App.) 37 S. 
W.(2d) 141]. 


63 N.C. 


325. 
45 


47. Eidt v. Hidt, 96 N.E. 729, 203 
INGYA "32.5. 

48. Conn.—McCarthy v. Tierney, 
155 A. 226, 113 Conn. 316; Simmons 


v. Simmons, 121 A. 819, 99 Conn. 562. 


Hawaii.—In re Deering’s Estate, 29 
Hawaii 854. 

Ill.— Kern v. Kern, 127 N.E. 396, 293 
Tll. 238; Johnston v. Gastman, 126 N. 
BE. 172, 291 Ill. 516; Kuehle v. Zim- 
mer, 94 N.E. 957, 249 Ill. 544; Johnson 
v. First Nat. Bank, 61 N.E. 379, 192 
Til. 541. 

Ind.—Keplinger v. Keplinger, 113 
N.E. 292, 185 Ind. 81 [superseding op 
110 N.E. 698]. 

Iowa.—lowa City State Bank v. 
Pritchard, 202 N.W. 512, 199 Iowa 
676. 

Kan.—Holt v. Wilson, 108 P. 87, 82 
Kan. 268. 

Ky.—Browning v. Ashbrook’s Ex’r, 
195 Sow. 105, 175 Ky. 755. 
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the: testator had in view different results,** especial- 
ly where associated with a qualifying expression in 
one part of the will that is omitted in the other.** 


[§ 1143] h. Grammar, Writing, and Punctuation. 
When it becomes necessary to do so in order to ef- 
fectuate the testator’s intention as ascertained from 
the context of the will, the court may disregard cler- 
ical mistakes in writing,‘* improper use of capital 
letters,*® paragraphing,*® abbreviation of words,*? 
punctuation,*® misspelling*® and grammatical inac- 
curacies,°®® especially where the will is written by an 


Me.—Tapley v. Douglass, 94 A. 486, 
113 Me. 392. 


Md.—Home for Incurables of Bal- 
timore City v. Bruff, 153 A. 4038, 160 
Md. 156; Black v. Herring, 28 A. 1063, 
79 Md. 146. 

Mass.—Gardiner v. Pelton, 157 N.E. 
707, 260 Mass. 577. 


Mich.—Scott v. Harshberger, 219 N. 
W. 616, 243 Mich. 167. 


N.Y.—In re Turner’s Will, 101 N.E. 
905, 208 N.Y. 261; Mee v. Gordon, 80 
N. E353, 187 N.Y. 400; iG sAmAS Re 
613; Kinkele v. Wilson, 45 N.E. 869, 
151 N.Y. 269; Lewisohn v. Henry, 87 
N.Y.S. 325, 92. App.Div. 532 [aff 7T2-N. 
BE. 239, 179 N.Y. 352]; In re Rau’s Es- 
tate, 189 N.Y.S. 525; Matter of South- 
erland, 5 N.Y.St. 369. 

N.C. Jictory Mfg. Co., 
104 S.E. 895, 180 N.C. 366. 

Ohio.—Morrow v. Dirlam, 22 Ohio 
N.P.N.S. 565; Youtsey v. Bowman, 
6 Ohio N.P.N.S. 381. 


Pa.—In re Tarter’s Hstate, 140 A. 
502, 291 Pa. 458; McCaul’s Estate, 10 
Pa.Dist.&Co. 426; WRosenberry’s Es- 
tate, 20 Pa.Dist. 1047. 

R.I.—Rankine vy. Rankine, 
143. 


S.C.—Reynolds v. Reynolds, 43 S.E. 
S18, 6oN On so 0: 

Tex.—Sims v. McMullan, (Civ.App.) 
22 S.W.(2d) 313 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141]. 

Wis.—Dew v. Kuehn, 25 N.W. 212, 
64 Wis. 293. 


- Eng.—In re Campbell, 
OF 


142 A. 


ake besi | al he 


[a] Inaccurate punctuation.— 
Where a will is not punctuated with 
any degree of accuracy, or even sys- 
tematically, the punctuation is of lit- 
tle value as an aid to its true con- 
struction, and must be disregarded if 
it is in conflict with the testamentary 
scheme as ascertained from the pro- 
visions of the will, or prevents ascrib- 
ing to the words of the will their 
ordinary meaning. Lewisohn v. Henry, 
87 N.Y.S. 325, 92 App.Div. 532 [aff 72 
N.E. 239, 179 N.Y. 352]. 


49. In re Zilke’s Hstate, 1 P.(2d) 
475, 115 Cal.App. 63; Wells’ Estate, 
31 Pa.Co. 151; Maris v. Adams, (Tex. 
Civ.App.) 166 S.W. 475 [mod on other 
grounds (Commn.App.) 213 S.W. 622]. 

50. Ala.—Capal’s Heirs v. McMil- 
lan, 8 Port. 197. 


Cal.—tIn re Shirley’s Estate, 181 P. 
777, 180 Cal. 400; In re Zilke’s Estate, 
PAC) 475; 115 Cal. App. 63. 


Ind.—Castor v. Jones, 86 Ind. 289; 
Lutz v. Lutz, 2 Blackf. 72 


Iowa.—Canaday v. Baysinger, 152 
N.W. 562, 170 Iowa 414 


Mass.—Miller_v. Taahs Industrial 
Tee, 110 N.E. 274, 222 Mass. 


N.J.—Den ex dem. McMurtrie vy. 
McMurtrie, 15 N.J.Law 276. 

N.Y.—Matter of Crawford, 21 N.E. 
142, 113 N.Y. 366; De Nottebeck Vv. 
Astor, 13 N.Y. 98 ‘Laff 16 Barb. 412]; 
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unlearned or illiterate person;5? but unless a differ- 
ent construction is so required, the ordinary rules 
of grammar should be adhered to in construing the 
will,®2 and. punctuation, where properly used, may 
be a substantial aid in ascertaining intent,°*® unless 
the testator has utterly failed to express his inten- 
The court may supply punctuation 
for the purpose of clearing up an ambiguity in the 
will,®® but not in eases where no real ambiguity ex- 


tion in his will.°4 


WILLS 


ates.>® 


In General. 


ists other than that which the punctuation itself cre- 


Pond v. Bergh, 10 Paige 140; Brad- 
hurst v. Bradhurst, 1 Paige 331. 

N.C.—Carroll v. Victory Mfg. Co., 
104 S.B. 895, 180 N.C. 366; Hoyle v. 
Whitener, 67 N.C. 252; Lowe v. Car- 
ter, 55 N.C. 377; Roberts v. Watson, 
49 N.C. 319. 

Ohio.—Worman’s Lessee v. Tea- 
garden, 2 Ohio St. 380; Brown v. Hun- 
sicker, 22 Ohio N.P.N.S. 168; Clifford 
v. Foster, 10 Ohio N.P.N.S. 446. 

Pa.—In re Moyer’s Estate, 124 A. 
331, 280 Pa. 181; Raudenbach’s Ap- 
peal, 87 Pa. 51; Forsyth v. Smith, 25 
Pa. Dist; 633. 

Philippine.—Pecson y. Coronel, 
Philippine 216. 

Vt.—In re Walbridge’s Will, 150 A. 
126, 102 Vt. 429. 

51. Miller v. Idaho Industrial In- 
stitute, 110 N.E. 274, 222 Mass. 188; 
Dewey v. Morgan, 18 Pick. (Mass.) 
295; Miller v. Cline, 5 Ohio App. 425; 
Priester’s Estate, 23 Pa.Super. 386. 

52. Cal.—In re Fair’s Estate, 60 P. 
442, 64 P. 1000, 132 Cal. 523, 86 Am. 
S.R. 70, 6 Prob.Rep.Ann. 595. 

Mass.—Twiss v. Simpson, 66 N.E. 
795, 183 Mass, 212, 8 Prob.Rep.Ann. 
581. 

N.C.—MecGinnis v. Harris, 52 N.C. 
213; Jones v. Posten, 23 N.C. 166. 

Pa.—Schaeffer v. Messersmith, 10 
Pa.Co. 366. 


Vt.—Hart v. White, 26 Vt. 260. 


53. Ill—Jensen v. McMahon, 155 
N.E. 379, 324 Ill. 574. 


TIowa.—Buck v. MacEachron, 229 N. 
W. 693, 209 Iowa 1168. 


Pa.—Bergdoll’s Estate, 27 Pa.Co. 
354; Schaeffer vy. Messersmith, 10 Pa. 
Co. 366. ‘ 

Eng-~Houston v. Burns, [1918] A. 
C. 327, 

N.B.—In, re McClellan, 46 N.B. 161. 

54, Mercer v. Kirkpatrick, 22 
Hawaii 644. 

55. Cal.—In re Gadina’s Estate, 
243 P. 454, 75 Cal.App. 776. 


Hawaii.—Deering’s Estate, 
Hawaii 854, 861 [quot Cyc]. 


Md.—Weatherly v. Mister, 
620. 

Mo.—Lycan v. Miller, 20 S.W. 36, 
112 Mo. 548. 

-N.Y.—Matter of Farmers’ L. & T. 
Co., 82 N.E. 181, 189 N.Y. 202; Matter 
of Miner, 40 N.E. 788, 146 N.Y. 121; 
Arcularius v. Sweet, 25 Barb. 403; 
In re Hansen, 132 N.Y.S. 257, 72 Misc. 
610, 8 Mills Surr. 252. 


[a] Absence of punctuation.— 
Where a will is ambiguous for want 
of punctuation and no extrinsic evi- 
dence is offered in explanation there- 
of, the court will insert punctuation 
in support of the more plausible read- 
ing of the will in connection with its 
other provisions. Lycan v. Miller, 20 
S.W. 36, 112 Mo. 548. 


~56. Weatherly v. Mister, 39 Md. 
620; Arcularius v. Sweet, 25 Barb. (N. 


45 


29 


39 Md. 


Y.). 403: 
57. Cross references: 

“Bequest,” “devise,” and cognate 
words see infra §§ 1406, 1430. 

“Heirs,” “issue,” and “children” see 
infra §§ 1198, 1222, 1242. 

“Profits,” “proceeds,” and “income” 


see infra §§ 1451-1455. 
“Share,” “part,” and “portion” see in- 
fra §§ 1508, 1533. ; 


58. Md.—Shipley  v. Mercantile 
cet Otey 1CoF 62) eAua (81:4) 102" Ma: 


Mass.—Poor v. Bradbury, 81 N.E. 
882, 196 Mass. 207, 13 Prob.Rep.Ann. 
ap Dexter v. Appleton, 137 Mass. 


Miss.—Berry v. Folkes, 60 Miss. 
576. 

Ohio.—Noble v. Ayers, 56 N.E. 199, 
61 Ohio St. 491. 

Pa.—Carroll v. Burns, 108 Pa. 386; 
Zerbe v. Zerbe, 84 Pa. 147. 

Tex.—Dwyer vy. Kalteyer, 5 S.W. 
75, 68 Tex. 654. 

[a] Alterations and substitutions 
allowed: (1) ‘Along with’ as mean- 
ing “in addition to” and not “includ- 


ing.” Pilkington v. Myers, 8 L.T.Rep. 
N.S. 720. (2) ‘Are unmarried” as 
used in the future sense. Re Bayliss, 


17 Sim. 178, 42 Eng.Ch. 178, 60 Reprint 
1097. (3) ‘“Descend”’ as meaning “go 
to.” Hays v. Martz, 89 N.E. 303, 90 
INDE 309) tis ind. 2792 Borener iv. 
Browh, 33.0 NE... 792, Vis3" Ind. 7391s 
Klingman v. Gilbert, 135 P. 682, 90 
Kan. 545. (4) ‘Inherit’ as meaning 
“take” or “receive.” Perry v. Perry, 
29 Man. 23. (5) “Lend” as mean- 
ing “give” or ‘‘devise.” Jarman v. 
Day, 102 S.H. 402, 179 N.C. 318; Rad- 
ford v. Rose, 100 S.BE. 249, 178 N.C. 
288; Cohoon v. Upton, 93 S.H. 446, 
174 N.C. 88; Smith v. Smith, 91 S.E. 
721, 173 N.C. 124; Roberson v. Moore, 
84 S.E. 351, 168 N.C. 388, L.R.A.1915D 


496; Chapman v. Chapman, 18 S.E. 
913, 90 Va. 409. (6) “My” as mean- 
ing “her.” Horton v. Cantwell, 5 N. 


EB. 546, 108 N.Y. 255, 28 N.Y.Wkly.Dig. 


201. (7) ‘Named’ as meaning ‘‘de- 
scribed.” In re Holmes, 1 Drew. 321, 
61 Reprint 475. (8) ‘Nor’ as mean- 


ing “or.” Reed v. Longstreet, 63 A. 500, 
71 N.J.Eq. 37. (9) “Other” as confined 
to “ejusdem generis.’’ Clifford v. Arun- 
dell, 27 Beav. 209, 54 Reprint 81; 
Marks v. Solomons, 2 Hall & Tw. 323, 
47 Reprint 1706. (10) “Pay over and 
deliver” as meaning “transfer.” 
Trowbridge v. Townsend, 151 A. 345, 


112 Conn. 104; Neblett v. Smith, 128 
S.E. 247, 142 Va. 840. (11) ‘‘Receive” 
as meaning “give” or “bequeath.” 


Matter of Thompson, 5 Dem.Surr. (N. 
Y.) 893. (12) “Revert to” as mean- 
ing ‘“‘shall go to.” Ames v. Conry, 
165 N.E. 435, 87 Ind.App. 149; Mas- 
tellar v. Atkinson, 146 P. 367, 94 Kan. 
279, Ann.Cas.1917B 502; Musselman’s 
Estate, 17 Pa.Dist. 951. (18): “Shall” 
as meaning ‘should.’ Lomax  v. 
Holmeden, 3 P.Wms. 176, 24 Reprint 
1019. (14) “Surviving” as meaning 
“other.” Scull’s Hstate, 23 Pa.Dist. 


[§ 1144] i. Alteration, 
struction of Particular Words and Phrases®’—(1) 
In accordance with rules heretofore 
stated, the ordinary meaning of particular words and 
phrases has been altered, or other words have been 
substituted, in construing a will, when it has be- 
come necessary to do so in order to effectuate the tes- 
tator’s manifest intention.°§ 


[§§ 1143-1144 


Substitution, and Con- 


542; Cumming’s Estate, 20 Pa.Dist. 
861; Vodges’ Estate, 16 Pa.Dist. 377. 
(15) “That” as meaning “but” or 
“provided that.’”’ In re Carothers’ Es- 
tate, 119 P. 926, 161 Cal. 588: (16) 
“To belong to and invest in and be- 
come property of’’ as meaning “I give 
and devise.” Reiff.v. Pepo, 139 A. 
144, 290 Pa. 508. (17) “Which” as 
meaning ~‘as.”’” Whateley v. Spooner, 
3 Kay & J. 542, 69 Reprint 1224. 


[b] Alterations and substitutions 
not allowed: (1) ‘All’ as meaning 


“any.” State Bank & Trust Co. v. 
Nolan, 130 A. 488, 103. Conn. 308. (2) 
“Hither” as meaning “any.” John- 


son v. Collamore, 171 N.E. 717, 271 
Mass. 521. (3) “Revert” as meaning 
“descent.” Petition of Smith, 139 A. 
8327 529) Pa. 12/9) 


[c] Ccnstruction given to words 
in order to effectuate the testator’s 
intention: (1) “Acknowledge” as a 
word of gift. Parker v. Nickson, 1 
De G.J.&S. 177, 9 Jur.N.S. 451, 32 LJ. 
Ch. 397, 2%) ED sRepsN.s: 813, 1 New: 
Rep. 298, 11 Wkly.Rep. 538, 66 Eng. 
Ch. 136, 46 Reprint 69. (2) ‘Age of 
maturity” held to mean maturity in 
mind, character, and judgment. Com- 
mercial Bank & Trust Co. v. Noble, 112 
So. 601, 146" Misss 552.) 3) “Buyse 
held to connote taking of property by 
condemnation. Miles’ Estate, 30 Pa. 
Dist. 700. (4) ‘“Codicil (or codicils) 
heretofore executed” do not import 
that any other codicils were executed 
than those produced. Brown v. Cleve- 
Jand, "538 bHoweers” CNSYS) 12.93% (5) 
“Confirm” in “I confirm to her (tes- 
tator’s wife) her right to dower” im- 
plied that testator’s wife had a right 
in the realty independent of his ac- 
tion and that he intended to ratify 
that right. Larned v. Larned, 158 P. 
8, 98 Kan. 328. (6) “Debts” in will 
of married woman held intended to 
include necessaries as she had con- 
tracted for herself. Atkins v. Atkins’ 
Adm’r, 262 S.W. 268, 203 Ky. 291. (7) 
“Dower” as meaning statutory inter- 
est. Barry’s Hstate, 13 Phila. (Pa.) 
310. (8) “Due at the time of my 
death’”’ as meaning ‘“‘owing at the time 
of my death.’”’ Cusick v. Langan, 157 
Ill. App. 472. (9) “Dying intestate,” 
in substitutionary gift in will, where 
specific property is in question, means 
dying intestate as to that property. 
Bundy v. U. S. Trust Co. of New York, 
158 N.E. 337, 257 Mass. 72. (10) ‘“Hx- 
ecution” as referring to the time 
when the provisions of the will were 
actually carried into effect and the 
estate distributed. Matter of Kear, 
117 N.Y.S. 667, 183 App.Div. 265. (11) 
“Wxpenses $1,000,” held to apply to 
funeral and administration expenses. 
In re McDermott’s Estate, 215 N.Y.S. 
318, 126 Misc. 726. (12) “Final set- 
tlement” as relating only to pecuniary 
bequests and bequests of personalty. 
Pond y. Allen, 2 A. 302, 15 R.I. 171. 
(13) “First of all, I give,” etc., fol- 
lowed by others commencing with 
the word “next,” does not take pre- 
cedence over the succeeding be- 
quests. Everett v. Carr, 59 Me. 325. 
(14) “From and immediately after’ 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1145] 


[§ 1145] (2) “And” and “Or.” 


the death of the life tenant held to 
refer to the period when the remain- 
derman wiil become entitled to the 
estate in possession. Ackerman v. Gor- 
ton, 67 N.Y. 63 [rev 6 Hun 301]. (15) 
“Hereinbefore” cannot apply to subse- 
quent clauses. Reid v. Walbach, 23 
A. 472,°75 Md. 205. (16): “I commit 
my property unto my wife” held to 
give wife full title to property. Pres- 
brey v. Simpson, 53 App.D.C. 358, 290 
125 ansiey (17) “Tf any misfortune 
should happen to me and our boy” 
held contingent on the death of both 
the father and son during the voyage. 
In re Bittner, 171 N.Y.S. 366, 104 Misc. 
112. (18) “In being at my death” in 
devise to children and grandchildren 
in being at testator’s death as phrase 
of limitation, not condition of gift. 
Fisher v. Fisher, 237 N.Y.S. 162, 227 
App.Div. 160 [rev on other grounds 
£70) IN. 9125 2538 Ne 260,769) A. LR. 
918]. (19) ‘‘Item’’ as indicating new 
matter. Horwitz v. Norris, 60 Fa. 
261. (20) ‘Mercantile’ must be con- 
strued in reference to testator’s con- 
nection with large department stores. 
In re Wanamaker’s Hstate, 167 A. 592, 
312, Pa.) 362:)° @1)s “Misfortune” in 
direction that trustees could increase 
at their discretion amount to be an- 
nually paid testator’s wife in case 
any misfortune should befall’ her, 
construed in broadest possible sense. 
Swetland v. Swetland, 134 A. 822, 100 
N.J.Eq. 196 [aff-140 A. 279, 102 N.J. 
Haq. 294]. (22) ‘“Monumént” as mean- 
ing a shaft or any structure placed 
over a tomb or at a grave, and not in 
its applied sense aS meaning a re- 
minder taking any form. Fancher v. 
Pancher, 103 P. 206, 156 Cal. 13, 23 
L.R.A.N.S. 944, 19 Ann.Cas. 1157 and 
note. (23) ‘My executors and trus- 
tees’ need not be the same persons. 
In re Tilden’s Estate, 194 N.Y.S. 565, 
118 Mise. 729. (24) ‘Nearest rela- 
tion” construed to include plural even 
without aid of contextual phrase, 
“share and share alike.” Hearn v. 
Hastings, 152 A. 129, 17 Del.Ch. 229. 
(25) “Net estate,” held to mean prop- 
erty remaining after payment of debts 
and expenses. In re Demmerle’s Ex’r, 
225 N.Y.S. 190, 180 Misc. 684. (26) 
“Pay” held not to mean distribution 
or division of real estate. Weeks v. 
Cornwell, 10 N.E. 4381, 104 N.Y. 325. 
(27) “Proviso” held to qualify, re- 
strain, or modify principal clause. In 
re Kerns’ Estate, 145 A. 824, 296 Pa. 
348, 66 A-L.R. 13842. (28) “Real-es- 
tate, ” not used in the operative clause, 
but introduced in another part of the 
will, as in the codicil, by way of re- 
cital as to what was in the operative 
clause, cannot have the effect of be- 
ing construed to extend the meaning 
of the operative clause. Graham v. 
Graham, 23 W.Va. 36, 48 Am.R. 364. 
(29) “Remainder” as meaning “all 
that remains,’’ and not to estate there- 
in. Schowalter v. Schowalter, 116 So. 
116, 217 Ala. 418; Smith v. Bedell, 182 
N.E. 622, 349 Ill. 523; Christie v. Haw- 
ley, 67 N.Y. 133. (30) “Remainder” 
as used in its technical sense. In re 
France’s Appeal, 75 Pa. 220. (31) 
“Residue” as meaning the remain- 
ing acres in a particular parcel of 
land. Young v. Quimby, 56 A. 656, 98 
Me. 167, 9 Prob.Rep.Ann. 123. (32) 
“Residuary of my estate’ held to re- 
fer to residuary clause. Van Wingle 
v. Catholic Missionary Union, 133 S. 
Hea ST LO CEINIC, Lol, AGss eamskevOke” 
in codicil held not to revoke will to 
any greater extent than it changes 
dispositions originally made. Cousin- 
ery’s Estate, 18 Pa.Dist. 224. (34) 


In order to carry 
out the testator’s intention as apparent from the 
whole will, the words “and” and “or?” may be sub- 
stituted for each other,®® either by reading “or” as 


WILLS 


“Settled in life’ in grant to grand- 
children until they were settled in 
life means acquisition or establish- 
ment of separate home. Wells v. 
Harned, 195 Sow. 109, 9175) Ky 810; 
(35) “Settlement” as meaning when 
the debts and legacies are paid and 
nothing remains to be done but to dis- 
tribute the residue. Calkins v. 
Smith’s Hstate, 1 N.W. 1048, 41 Mich. 


409. (36) “Then” as adverb of time 
meaning “at that time, when.’’ Gib- 
son v. Hardway, 68 Ga. 370. (37) 


“Then” as meaning “in that event” 
or “in that case.” People v. Camp, 
122 N.E. 43, 286 Ill. 511; Bunting v. 
Speek, 21 P. 288, 41 Kan. 424, 3 L.R. 
A. 690; Rose v. McHose, 26 Mo. 590; 
Pintard v. Irwin, 20 N.J.Law 497; 
Corse v. Chapman, 47 N.E. 812, 153 
N.Y. 466; Hennessy v. Patterson, 85 
N.Y. 91; Matter of Moloughney, 73 
INDY: 598,067 -AppiDiv..148) A Shiv. 
Coleman, 24 Barb. (N.Y.) 645; Barker 
v. Southerland, 6 Dem.Surr. (N.Y.) 
220; Anderson v. United Realty Co., 
86 N.E. 644, 79 Ohio St. 23; In re 
Swift’s Hstate, 124 A. 135, 279 Pa. 
424; Coggins’ Appeal, 16 A. 579, 124 
Pa. 10, 10 Am.S.R. 565; Cable v. Cable, 
16 Beav. 507, 51 Reprint 874. (38) 
“To pay” or “shall be paid,” refers to 
money distribution unless the will 
clearly directs otherwise. In re 
Bailey’s Estate, 119 A. 910, 276 Pa. 
154; In re Bailey’s Hstate, 119 A. 907, 
276 Pa. 147. (39) “Unmarried and 
without lawful issue’ as meaning 
“widower.” Last v. Dobson, [1915] 
aC ha 246 (40) “Use” of a thing 
does not mean the thing itself but 
that the user is to enjoy, hold, occupy, 
or have in some manner the benefit 
thereof. Galloway v. Sewell, 258 S. 
WieGod;, 162 Ark. 1627. C41) Use ain 
power given to the trustees and execu- 
tors to “use” for benefit of the tes- 
tator’s whole estate gives power to 
mortgage the real estate. Weeks v. 
Cornwell, 10 N.H. 431, 104 N.Y. 325, 
25 N.Y.Wkly.Dig. 518. 


59. Ga.—Tennell v. Ford, 30 Ga. 
707. 

Ill.—Kindig’s Ex’rs v. Smith’s 
Adm’r, 39 Ill. 300. 


Me.—Sayward v. Sayward, 7 Me. 
210, 22 Am.D. 191. 


Md.—Neal v. Cosden, 
Janney v. Sprigg, 7 Gill 197, 48 Am.D. 
557; -Watkins v. Sears, 3 Gill 492; 
Beall v. Deale, 7 Gill & J. 216; Ra- 
borg’s Adm’x vy. Hammond’s Adm’r, 
2 Harr.&G. 42; Dallam v. Dallam’s 
Lessee, 7 Harr.&J. 220. 


Mass.—Hunt v. Hunt, 11 Metc. 88; 
Carpenter v. Heard, 14 Pick. 449; Ray 
vy. Enslin, 2 Mass. 554. 


Mo.—Prosser v. Hardesty, 
628, 101 Mo. 593. 


N.J.—Holcomb v. Lake, 25 N.J.Law 
605; Brown v. Mugway, 15 N.J.Law 
330; Nevison v. Taylor, 8 N.J.Law 43; 
Shimer v. Shimer’s Px’rs, 24 A. 385, 
50 N.J.Eq. 300; Courter v. Stagg, 27 
N.J.Eq. 305. 


N.Y.—Roome v. Phillips, 24 N.Y. 
463; Roe v. Vingut, 1 N.Y.S. 914, 21 
Abb.N.Cas. 404, 49 Hun 607 [aff 23 N. 
Hye S38 ELT N.Y. 204]; Grim v. Dyar, 
10 N.Y.Super. 354; Burrows _ v. 
Stumm, 22 How.Pr. 169 [rev on other 
grounds 24 N.Y. 463]; Jackson v. 
Blanshan, 6 Johns. 54, 5 Am.D. 188; 
Hawn V. Banks, 4 Edw. 664. 

N.C.—Turner v. Whitted, 9 N.C. 613. 


Ohio.—Ward’s Lessee v. Barrows, 
2 Ohio St. 241. 
Pa.—Beltzhoover v. Costen, 7 Pa. 


34 Md. 421; 


14 S.W. 


“and”®° or by reading “and” as 
“and” will not be substituted for “or” where the in- 
tention of the testator does not require such substi- 
tution,®? especially where a repetition of the same 
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“or,”5! although 


ree Englefried v. Woelpart, 1 Yeates 

S.C.—Massey v. Davenport, 23 S.C. 
453; Witsell v. Mitchell, Stl SOK os 
289: Bostick v. Lawton, 28 SiC.L. 258; 
Scanlan v. Porter, 17 Sion 427; Mun- 
ro v. Holmes, 3 sg. C.L, 319; Shands v. 
Rogers, 28 S:C.Eq. (422: China’ Vv: 
White, 26 S.C.Eq. 426; Seabrook v. 
Mikell, 15 S.C.Eq. 80. 

Va.—Crews’ Adm’r v. Hatcher, 21 
S.E. 811. 91 Va. 378; East v. Garrett, 
9 S.H. 1112, 84 Va. 523; Brewer v. 
Opie, 1 Call (5 Va.) 212: 


60. U.S.—Jackson v. Kip, 13 F. 
Cas.No. 7,138, 2 Paine 366. 
D.C.—Travers v. Reinhardt, 25 


App.D.C. 567 [aff 27 S.Ct. 563, 205 U. 
S. 423, 51 L.Wd. 865]. 
Tll.—Olcott v. Tope, 115 Ill.App. 


10 father 72 ON. eT ble o Toei 124]. 


oy Goma tee v. Mann, 99 Ind. 190, 
50 Am.R. 82. 


menrnone.s Adm’r v. Sleet, 68 S. 
642, 113 Ky. 600, 24 Ky.L. 426. 


62 A. 


Ky 
W. 

N.J.—In re Polley’s Estate, 
5538, 70 N.J.Hq. 659. 

N.Y.—Scott v. Guernsey, 48 N.Y. 
106 Patt “60s Barb. (163 ]s" (Scottuin: 
othr nie 60 Barb. 163 [aff 48 N.Y. 


N.C.—Christopher v. Wilson, 125 S. 
Bie 6095-188) NC. S75 Tee Harrison rvs 
Bowe, 56 N.C. 478. 

Pa.—In re Bair’s Estate, 99 A. 471, 
255 Pa. 169; Edwards’ Estate, 18 Pa. 
erat 723; Hunter’s Estate, 10 Pa.Dist. 

Va.—Chapman v. Chapman, 18 S.E. 
913, 90 Va. 409. 


Eng.—Fairfield v. Morgan, 2 B.&P. 


N.R. 38, 127 Reprint 535; Johnson v. 
on gee: 7 H.&N. 344, 158 Reprint 


Ont.—Re Ingram, 42 Ont.L. 95. 


61. Ga.—Robertson vy. Johnston, 24 
Ga. 102 


Tie Eines, v. Adams, 25 N.E. 1013, 
15) ILE S0e 10 Lies 162. 


eek -—Parrish v. Vaughan, 12 Bush 


N.H.—Hall v. Blodgett, 48 A. 1085, 
70 N.H. 437. 


N.J.—Elizabeth Trust Co. v. Clark, 
126 A. 604, 96 N.J.Eq. 550. 


N.Y.—Roe v. Vingut, 22 N.H. 933, 
117 N.Y. 204; O’Brien v. Heeney, 2 
Edw. 242; Armstrong v. Moran, 1 
Bradf.Surr. 314. 


Ohio.—Hammel vy. Gould, 3 Ohio 
App. 227, 20 Ohio Cir.Ct.N.S. 468. 


Eng.—Doe v. Jessep, 12 East 288, 
104 Reprint 113; Stapleton v. Sta- 
pleton, 2 Sim.N.S. 212, 42 Eng.Ch. 212, 
61 Reprint 321. 

62. D.C.—Travers vy. Reinhardt, 25 
App.D.C. 567 [aff 27 S.Ct. 568, 205 U. 
S. 4238, 51 L.Ed. 865]. : 

Ky.—McCormick v. Reinberger, 234 
s.w 300, 192 Ky. 608. 

N.J.—Holcomb v. Lake, 24 N.J.Law 
686 [aff 25 N.J.Law 605]. 


N.Y.—In re Evans’ Will, 136 N.E. 
233, 234 N.Y. 42. 
N.C.—Harrison v. Bowe, 56 N.C. 


oe 


Gray v. Francis, 124 S.H. 451, 
139. Va. 365; Gray v. Francis, 124 S.B. 
446, 139 Va. 350. 

W.Va.—Toothman v. Barrett, 14 W. 
Va. 301. 

Eng.—Blundell v. Chapman, 
Beav. 648, 55 Reprint 520. 


[a] “Or” used with “heirs” in gift 
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expression in another part of the will shows delib- 
eration and care by the testator in the selection of 


words.®? 


[§ 1146] 4. Construction in Favor of Will**+—a 
Where the language of a will or of a 


In General. 


of personal estate.—‘‘As applied to a 
gift of personal estate, the word 
‘heirs’ is not a term of art, as it is 
in a devise of real estate. Its office 
as a word of limitation, however nat- 
ural or presumptive where the sub- 
ject-matter of the gift is land, is by 
analogy only, and one that is waver- 
ing and dubious, when the subject- 
matter of the gift is money. In such 
a context, ‘the force of the disjunctive 
word “or” is not easily to be got over. 

A word which in its setting 
has no longer a Strict or proper mean- 
ing as a word of limitation will take 
from slight circumstances the color 
and function of a word of purchase 
or Substitution. The disjunctive had 
its normal value when what is count- 
ed on to qualify it is indeterminate or 
neutral.” In re Evans’ Will, 136 N.E. 
233, 284 N.Y. 42, 46. 

63. Travers v. Reinhardt, 25 App. 
IDG w ob Omlatiua S.Ct.» O65) ©2059 Uns. 
423, 51 L.Ed. 865]. 

64. Will as absolute or contingent 
see supra § 256 in 68 C.J. 

65. U.S.—Chicago Bank of Com- 
merce v. McPherson, 62 F.(2d) 393 
[aff 2 F.Supp. 110, and cert den 53 S. 
Ct: 596, 239 U.S. 736, 77 L.Ed. 1484]; 
Dorrance v. Dorrance, 238 F. 524, 151 
C.C.A. 460 [aff 227 F. CxO and aff 
238 F. 924, 151 C.C.A. 658]; Jackson 
ep 13 ¥F.Cas.No. 7,138, 2 Paine 

Ala.—-Reynolds v. Massey, 122 So. 
29, 219 Ala. 265; Willis v. Barrow, 
119 So. 678, 218 Ala. 549; Hartwell 
v. Mobile Towing & Wrecking Co., 
102 So. 450, 212 Ala. 3135 Castleberry 
v. Stringer, 57 So. 849, 176 Ala. 250. 


Cal.—In re Phelps’ Estate, 190 P. 
17, 182 Cal. 752; In re Heywood’s Es- 
tate, 82 P. 755, 148 Cal. 184, 11 Prob. 
Rep.Ann, 357; In re Fay’s Hstate, 78 
P. 340, 145 Cal. 82, 104 Am.S.R. 17, 10 
Prob.Rep.Ann. 245; Toland v. Toland, 
55 P. 681, 123 Cal. 140; Estate of Mur- 
phy, 38 P. 548, 104 Cal. 554; In re Ed- 
wards’ Estate, 14 P.(2d) 318, 126 Cal. 
App. 152 [reh den 15 P.(2d) 194, 126 
Cal.App. 152]; In re Ingram’s Estate, 
285 P. 365, 104 Cal.App. 1 


Conn.—Sadler v. Sadler, 140 A. 639, 
107 Conn. 409; Hartford-Attna Nat. 
Bank v. Weaver, 137 A. 388, 106 Conn. 
137; Bridgeport Trust Co. v. Parker, 
LG PANE Soo Ge conn., 245%" UNrCoOll ve 
Irby, 77 A. 957, 83 Conn. 530. 


Ill.—Leary v. Kerber, 99 N.E. 662, 
255 Ill. 433; McCutcheon v. Pullman 
Trust & Savings Bank, 96 N.E. 510, 
251 Ill. 550; Heisen vy. Ellis, 93 N.E. 
362, 247 Ill. 418; Bergman y. Arnhold, 
89 N.E. 1000, 242 Ill. 218. 


Ind.—Dykeman v. Jenkines, 101 N. 
BE. 1013, 179 Ind. 549, Ann.Cas.1915D 
1011; Butler v. Moore, 94 Ind. 359; 
Herron v. Stanton, 147 N.E. 305, 79 
Ind.App. 683. 

Iowa..—Klumpert v. Vrieland, 
N.W. 34, 142 Iowa 434. 

Ky.—Lucas v. Brown, 219 S.W. 796, 
187 Ky. 502. 

La.—Swart v. Lane, 106 So. 833, 160 
La. 217; May’s Succession, 34 So. 52, 
109 La. 994; Cochrane’s Succession, 
29 La.Ann, 232. 

Md.—Gray v. Peter Gray Orphans’ 
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Home & Mechanical Institute of 
Washington County, 98 A. 202, 128 
Md. 592. 
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part thereof is reasonably susceptible of two con- ; 
structions, one of which will invalidate it and the 


other sustain it, the latter construction, if consistent 


Mich.—Rozell v. Rozell, 186 N.W. 
489, 217 Mich. 324; Scott v. Roethles- 
berger, 146 N.W. 307, 178 Mich. 581; 
Clark v. Mack, 126 N.W. 632, 161 Mich. 
545, 28 L.R.A.N.S. 479. 


Minn.—In re Rong’s Estate, 123 N. 
W. 471, 109 Minn. 191 [reh den 123 N. 
Ai 806, 109 Minn. 191, 26 L.R.A.N.S. 
825. 

Miss.—Bullard yv. Bullard, 97 So. 1, 
132 Miss. 544; Henry v. Henderson, 
58 So. 354, 101 Miss. 751 [sug error 
rev on other grounds 60 So. 38, 103 
Miss. 48]. 


Mo.—Cox v. Jones, 129 S.W. 495, 229 
Mo. 53; RoBards y. Brown, 67 S.W. 
245, 167 Mo, 447. 


N.Y.—In re Gallien, 160 N.E. 8, 247 
N.Y. 195; Matter of Cunningham, 100 
N.E. 437, 206 N.Y. 601; Seitz v. Fa- 
versham, 98 N.E. 385, 205 N.Y. 197; 
Jacoby v. Jacoby, 80 N.E. 676, 188 N. 
Y. 124; Mee v. Gordon, 80 N.E. 353, 
TS7 INGYen 400 Ge Am: Se Gils) a0 
Ann.Cas. 172; “Trask v. Sturges, 63 
N:E. 534, 170 N.Y. 4963) Meeks’ v. 
Meeks, 55 N.E. 278, 161 N.Y. 66; Hop- 
kins v. Kent, 40 N.E. 4, 145° N.Y. 363; 
Greene v. Greene, 26 N.E. 739, 125 N. 
Wie 506 ale Aim Sian iAoseerbllilhy.ei sive 
Vandewater, 24 N.E. 999, 124 N.Y. 
681 mem, 3 Silv.App. 13; Roe v. Vin- 
gut, 22 N.E. 933, 117 N.Y. 204; Hen- 
derson vy. Henderson, 20 N.E. 814, 113 
N.Y. 1; Vanderpoel v. Loew, 19 N.E. 
481, 112 N.Y. 167; Weeks v. Cornwell, 
10 N.E. 431, 104 N.Y. 325; Matter of 
Verplanck, 91 N.Y. 439 [mod 27 Hun 
609]; Kelso v. Lorillard, 85 N.Y. 177 
[aff 8 Daly 300]; Provost v. Provost, 
70 N.Y. 141 [aff 7 Hun 81]; Manice v. 
Manice, 43:°N.Y. 303; McKinstry v. 
Sanders, 2 Thomps.&C. 181 [aff 58 
N.Y. 662]; In re Jaycox’ Will, 251 N. 
Y.S. 573, 283 App.Div. 67 [aff 180 N. 
E. 344, 258 N.Y. 587]; Wechsler v. 
IDIROai al NEN eS Stine, KN) saan Ong 
692; In re Magnus, 166 N.Y.S. 497, 
179 App.Div. 359; Rasquin v. Hamers- 
ley, 137 N.Y.S. 578, 152 App.Div, 522 
[até 202° NE,  Ull2s) 208" INoY.. (6S 0N 
In re Hinchman, 125 N.Y.S. 699, 141 
App.Div. 95; In re Lally’s Will, 121 
N.Y.S. 467, 136 App.Div. 781 [aff 92 
ING 0/89) S18 INE Yi a6 OSiiian ica ban ovr. 
Tierney, 120 N.Y.S. 663, 1385 App.Div. 
SOT Lait 94 NE VL09%5,, 20 LAIN. Yan oL6a 
Dillenbeck v. Dillenbeck, 119 N.Y.S. 
134, 134 App.Div. 720; Matter of Hoyt, 
101 N.Y.S:. 557 116 App:Div.! 2495" Uin- 
ion Trust Co. v. Owen, 78 N.Y.S. 1066, 
77 App.Div. 60; EHlull v. Pearson, 55 
N.Y.S. 3824,..36° App. Divi) 27245 =in ire 
Johnson’s Estate, 265 N.Y.S. 395, 148 
Mise. 218; In re Lewis’ Estate, 266 
N.Y.S. 217, 147 Misc. 857; In re Maw- 
hinney’s Will, 261 N.Y.S. 3384, 146 
Mise. 30 [aff 264 N.Y.S. 984]; In re 
Lachenmeyer’s Hstate, 258 N.Y.S. 641, 
144 Misc. 678; In re Bell’s Will, 253 
N.Y.S. 118, 141 Mise. 720; Oliver v. 
Wells, 236 N.Y.S. 595, 184 Mise. 893 
[aff 243 N.Y.S. 328, 229 App.Div. 356 
(aff 173 N.E. 676, 254 N.Y. 451)]; In re 
Shapiro’s Hstate, 236 N.Y.S. 280, 134 
Misc. 363 [aff 243 N.Y.S. 813, 229 App. 
Div. 867]; In re Andrews’ Estate, 232 
Nev. Ss L998, Less Mise 365s) Iniae: Hel 
lion’s Hstate, 231 N.Y.S. 9, 1382 Misc. 
805; Aucaigne’s Hstate, 228 N.Y.S. 
Zo4,, ew nae 723; In re Grossman’s 
Will, 227 N.Y.S. 470, 1381 Mise. 526; 
In re Olinateads Will, 226 N.Y.S. 637, 
13t Mise, 238); “In re Spitz’s Will, 220 
ING YS smo Oy 129 Misc. 73s) Ine re’ Ar~ 
nolt’s Estate, 2ET IN. YaSe 323, 127 Misc. 
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with the testator’s intention and the rules of law, 
must be adopted,®® as where one construction is con- 


; In re Weil’s Estate, 209 N.Y.S. 
, 124 Mise. 692 [aff 213 N.Y.S. 933, 
216 App.Div. 701]; In re Drake’s Es- 
tate, 201 N.Y.S. 879; 121 Mise. 769; 
In’ re. Trevor's) Will, 197) NeY.si. 709" 
120 Misc. 22 [mod on other grounds 
202 N.Y.S. 862, 207 App.Div. 673, re- 
settled on rearg 204 N.Y.S. 387, 209 
App.Div. 1, and mod on other grounds 
In re Trevor, 145 N.E. 66, 239 N.Y. 6, 
rearg den 147 N.E. 203, 239 N.Y. 5797; 
In re Allen’s Will, 181 N.Y.S. 398, sata 
Misc. 93 [aff 194 N.Y.S. 913]; BEp- 
stein v. Werbelovsky, 177 N.Y.S. 554, 
108 Mise. 214 [rev on other grounds 
LS4 5 NEYeSa So; 98a Api! Div. 428]; 
Petition of Rounds, 72) INGYoS- sel ooe 
105 Misc. 273; In re ‘Hemstreet’s Will, 
167 N.Y.S. 1016, 101 Mise. 340; In re 
Fowles’ Will, 158 N.Y.S. 456, 95 Misc. 
48 [rev on other grounds 163 N.Y.S. 
873, 176 App.Div. 637]; In re Fidelity 
Trust Co., 160 N.Y.S. 193, 94 Mise. 
533; In re Correll’s Will, 151 N.Y.S. 
962, 88 Misc. 377, 13 Miils Surr. Bn AS 
In re United States Trust Co., 148 N. 
Y.S. 762, 86 Misc. 603, 12 Mills Surr. 
367 [aff 152 N.Y.S. 1147, 168 App.Div. 
903 (aff 110 N.E. 1051, 216 N.Y. 639)]; 
In re Sharp, 149 N.Y.S. 470, 86 Misc. 
569, £12 Mills Surr. 336; Farney v. 
Weirich, 103 N.Y.S. 38, 52 Misc. 245; 
Clark v. Goodridge, 100 N.Y.S. 824, 51 
Mise. 140; Matter of Howland, 74 N. 
Y.S.. “9505 37) Mise, Wiis.) 123) 92 Malls 
Surr. 456, 462 [rev on other grounds 
MIN Yass DEOZ5 eae App Diy me Ole 
Dornbusch v. Tietjen, 65 N.Y.S. 548, 
31 Misc. 396; Matteson v. Matteson, 
51 How.Pr. 2:76. 

N.C.—Winder v. Smith, 47 N.C. 327. 

Ohio.—McMerriman v. Schiel, 140 
N.E. 600, 108 Ohio St. 334; James v. 
Pruden, 14 Ohio St. 251; Robbins v. 
Smith, 27. Ohio Cir.Ct. 91; Ballard v. 
Ballard, 26 Ohio Cir.Ct.N.S. 490; In 
re Williamson’s Will, 8 Ohio S.&C.P. 
47, 6 Ohio N.P. 79. 

Pa.—Coleman v. Eberly, 76 Pa. 197; 
Barp’s Will, 1 Pars. Eq.Cas. 453; Wil- 
liamson’s Bst., 3 Pa.Co. 239: 


R.I.—Colt v. ee Trust i@or 
146 A. 628, 50 R.I. 242 [cit Cyc]. 


S.C.—Frazier v. Frazier’s Ex’rs, 11 
S.C.HEq. 304. 

Tenn.—Tramell v. Tramell, 32 
S.W.(2d) 1025, 162 Tenn. 1 [reh den 
385 S.W.(2d) 574, 162 Tenn. 1]. 

Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614 [aff (Commn.App.) 239 
S.W. 192]. 

Va. . Stephen’s Episcopal 
Church v. Norris’ Adm’r, 78 S.E. 622, 
115 Va. 225. 

Wash.—In re Tiemens’ Hstate, 277 
P: 385, 152) Wash: 982) 68: 0A aR Wose 
In re Sharpnack’s Hstate, 244 P. 715, 
138 Wash. 473; In re Peters’ Estate, 
172 P. 870, 101 Wash. 572. 

Wis.—In re Southard’s Will, 242 N. 


W. 588, 208 Wis. 148; In re Ehlers’ 
Will, 143 N.W. 1050, 155 Wis. 46; 
Maxcy v. City of Oshkosh, 128 N.W. 


899, 144 Wis. 238, 31 L.R.A.N.S. 787. 


[a] Reason for rule.—aA _ will 
should be construed whenever possi- 
ble in such a way as to sustain the 
right of a testator to make a testa- 
mentary disposition of his property. 
In re Little Joe, 5 P.(2d) 995, 165 
Wash. 628; In re Tiemens’ Estate, 277 
PB. 385, 152 Wash. 82, 68 ACLIR: 53% 
In re Peters’ Hstate, 172 P. 870, 101 
Wash. 572. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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sistent and another construction inconsistent with 
the law, the former must prevail if possible, and the 
will be declared valid,°® as it will be presumed that 
the testator intended to make a valid devise or be- 
quest,°* and it is only when the language actually 
used by the testator will admit of no other reason- 
able construction than that the will or a part there- 
of is invalid or illegal that the court will declare 
such to be its effect.°* However, where the language 
of a will is clear and unambiguous, the court will not 


[b] Application of rule in favor of 
gifts to charity.—The rule that where 
a will is susceptible to more than one 
construction, that one which will ren- 
der it valid will be preferred, because 
it is presumed to accord with the tes- 
tator’s actual intention, is applied 
more Strictly in favor of gifts to char- 
ity, upon the theory that charities 
are favored in the law. In re Allen’s 
Will, 181 N.Y.S. 398, 111 Misc. 93 [aff 
194 N.Y.S. 913]. 


66. U.S.—McGraw v. McGraw, 176 
eee 9 9a. CrAce 650: 


Conn.—Shepard v. Union & New 
Haven Trust Co., 138 A. 809, 106 Conn. 
627; Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Daskam v. Lock- 
wood, 130 A. 92, 103. Conn. 54; Burr 
v. Tierney, 122 A. 454, 99 Conn. 647; 
Gilman v. Gilman, 122 A. 386, 99 Conn. 
598; Hoadley v. Beardsley, 93 A. 535, 
89 Conn. 270; Allen v. Almy, 89 A. 
205, 87 Conn. 517, Ann.Cas.1917B 112; 
Pease v. Cornell, 80 A. 86, 84 Conn. 
391; Nicoll v. Irby; 77 A. 957, 83 Conn. 
530; Farnam: vy; Farnam, 77 A. 70, 83 
Conn. 369. 

Del.—Taylor v. Crosson, 98 A. 375, 
11 Del.Ch. 145; Phillips v. Phillips, 
91 A. 452, 10 Del.Ch. 314. 

D.C.—Shoemaker v. Newman, 62 
App.D.C. 120, 65 F.(2d) 208 [cert den 
§4 S.Ct. 72]. 

Ind.—Swain v. Bowers, 158 N.E. 
598, 91 Ind.App. 307; Vaubel v. Lang, 
140 N.E. 69, 81 Ind.App. 96. 


TIowa.—Porter v. Tracey, 
800, 179 Iowa 1295. 

Kan.—Klingman vy. Gilbert, 135 P. 
682, 90 Kan. 545. 


Ky.—Beall v. Wilson, 143 S.W. 55, 
146 Ky. 646; Haydon v. Layton, 128 
S.W. 90; Davis v. Wood, 17 B.Mon. 
86. 

La.—Meunier’s Succession, 26 So. 
776, 52 Lia.Ann. 79, 48 L.R.A. 77. 


Me.—Singhi v. Dean, 110 A. 865, 
119 Me. 287; Towle v. Doe, 54 A. 1072, 
97 Me. 427. 


Mich.—Rozell v. Rozell, 
489, 217 Mich. 324. 


Miss.—Anderson v. Gift, 126 So. 
656, 156 Miss. 736; Bratton v. Gra- 
ham, 111 So. 353, 146 Miss. 246; Hen- 
ry v. Henderson, 60 So. 33, 103 Miss. 
48 [rev sug error 58 So. 354, 101 Miss. 
sala ls 


162 N.W. 


186 N.W. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 


135, 329 Mo. 580. 


N.J.—Hewitt v. Green, 
717 N.J.Eq. 345. 


N.Y.—In re Rooker’s Will, 162 _N.E. 
283, 248 N.Y. 361; Sherman v. Rich- 
mond Hose Co., No. 2, 130 N.E. 618, 
230 N.Y. 462; Robinson vy. Martin, 93 
N.E: 488, 200 N.Y. 159; Hopkins v. 
Kent, 40 N.E. 4, 145 N.Y. 368; Cro- 
zier v. Bray, 24 N.E. 712, 120 N.Y. 
366; Du Bois v. Ray, 35 N.Y. 162,33 
How.Pr. 292; Post v. Hover, 33 N.Y. 
593 [aff 30 Barb. 312]; Central Trust 
Co. of New York v. Falck, 164 N.Y.S. 
473, 177 App.Div. 501; Kahn v. Tier- 
ney, 120 N.Y.S. 6638, 135 App.Div. 897 
faff 94 N.B. 1095, 201 N.Y. 516]; 
Hooker v. Hooker, 58 N.Y.S. 536, 41 
App.Div. 235 [rev on other grounds 
59 N.E. 769, 166 N.Y. 156]; Patter- 


lee. Lio; 
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son v. McCunn, 47 Hun 634, 14 N.Y.St. 
385 [aff 18 N.B. 481, 110 N.Y. 670]; 
Bullard v. Village of Albion, 217 N.Y. 
S. 849, 128 Misc. 292; In re Von Ber- 
NULHISH State we2i ie GN YS. 0 Goo plan 
Mise. 705; Berdel v. Berdel, 211 N.Y. 
S. 177, 125 Mise. 496; Empson v. Emp- 
son, 204 N.Y.S. 118, 123 Mise. 1; In re 
McGeehan’s Estate, 187 N.Y.S. 823, 115 
Mise. 737; Petition of Rounds, 172 
N.Y.S. 758, 105 Misc. 273; In re Raab’s 
Will, 139 N.Y.S. 869, 79 Mise. 185, 10 
Mills Surr. 74; Coon v. Coon, 78 N.Y. 
S. 245, 38 Misc. 693; Simpson v. Trust 
Co. of America, 112 N.Y.S. 370 [aff 112 
N.Y.S. 155, 59 Mise. 96, and aff 113 N. 
Y.S. 370, 129 App.Div. 200 (aff 91 N.E. 
1120, 197 N.Y. 586)]; Cogan v. Mc- 
Cable, DoE LY is. 48 29 Mise: $742) “In 
re Scott’s Will, 204 N.Y.S. 478; But- 
ler v. Butler, 3 Barb.Ch. 304. 


Ohio.—James v. Pruden, 14 Ohio St. 
na Sager v. Byrer, 24 Ohio N.P.N.S. 


Okl.—Riley 
LITO‘ 180s 

Or.—Closset v. Burtchaell, 
554, 112 Or. 585. 

Pa.—In re Mereto’s Estate, 166 A. 
893, 811 Pa. 374; In re Wright’s Es- 
tater sd AS USS cite aa Coto inne 
Baughman’s Histate, 126 A. 58, 281° Pa. 


v. Collier, 238 P. 491, 


230 P. 


23; In re Anderson’s Hstate, 112 A. 
766, 269 Pa. 535; In re James’ Estate, 
OTSA LIK e245 4P ands) is inereaGun= 


nine’s, Estate, 83 A. 60, .234 Pa 139, 
49 L.R.A.N.S. 637; In re Wickersham, 
26) Pa. Dist. THh2- 


Philippine.—Santos v. Manarang, 27 
Philippine 209. 


Tenn.—Tramell v. Tramell, 32 S.W. 
(2a) 1025, 162 Tenn. 1 [reh den 35 
S.W.(2d) 574, 162 Tenn. 1]. 


Tex.—Calvery v. Calvery, (Commn. 
App.) 55 S.W.(2d) 527; Barmore v. 
Darragh, (Civ.App.) 231 S.W. 472 [rev 
on other grounds (Commn.App.) 242 
S.W. 714]; Anderson v. Menefee, (Civ. 
App.) 174 S.W. 904. 


Vt.—In re Peck’s Estate, 118 A. 527, 
96 Vt. 183. 

[a] Rule applied.—(1) A construc- 
tion of a will which would impute an 
intention to the testator to direct an 
unlawful accumulation will be avoid- 
ed if possible. In re Rooker’s Will, 
TG Zug) Hee OO Seen eno Onan Mane 
Scott’s Will, 204 N.Y.S. 478. (2) Con- 
struction of ambiguous provisions as 
consistent with rule against perpetui- 
ties see Perpetuities § 90. 


67. Conn.—Gilman vy. Gilman, 122 
A. 386, 99 Conn. 598. 


D.C.—Shoemaker v. Newman, 62 
App.D.C. 120, 65 F.(2d) 208 [cert den 
5ATS- Ct, 721° 

Ind.—Swain v. Bowers, 158 N.E. 598, 
91 Ind.App. 307. 

Ky.—Davis v. Wood, 17 B.Mon. 86. 

N.Y.—Lougheed v. Dykeman’s Bap- 
tist Church, 29 N.E. 249, 129 N.Y. 211, 
14 L.R.A. 410; McLean v. Freeman, 
70 N.Y. 81 [aff 9 Hun 246]; Manice 
v. Manice, 43 N.Y. 303; James v. 
Beasley, 14 Hun 520; Berdel v. Ber- 
del, 211 N.Y.S. 177, 125 Misc. 496. 


Philippine.—Santos v. Manarang, 
27 Philippine 209. 


R.I.—Industrial Trust Co. v. Colt, 


{69 C.J.] 89 


resort to a fanciful or strained construction in order 
to hold the will, or a provision thereof, valid.°® 
ther in the absence of statute,’° or under statutes de- 
claratory of the common law,’! it is held that a will 
should also be construed so as to give effect if pos- 
sible, without violating well-settled rules of law, to 
every part or provision of it, provided such an ef- 
fect can be given consistently with the general inten- 
tion of the testator as ascertained from the whole 
Every word and phrase should be rendered 


Ki- 


146 A. 857, 50 R.I. 252; Colt v. Indus- 
trial Trust Co., 146 A. 628, 50 R.J. 242 
[eit Cyc]. 

$.C.—Frazier v. Frazier’s Ex’rs, 11 
S.C.Eq. 304. 

Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614 [aff 239 S.W. 192]. 

Vt.—tIn re Peck’s Estate, 118 A. 527, 
96 Vt. 188. 


68. Jackson v. Kip, 13 F.Cas.No. 
7,188, 2 Paine 366; In re Heywood’s 
Estate, 82 P. 755, 148 Cal. 184, 11 Prob. 
Rep.Ann. 357; Den ex dem. Micheau 
v. Crawford, 8 N.J.Law 90; Sims v. 
McMullan, (Tex.Civ.App.) 22 S.W. (2d) 
313 [rev on other grounds (Commn. 
App.) 37 S.W.(2d) 141]. 

69. Cal.—Manning v. Bank of Cal- 
ifornia, National Ass’n, 15 P.(2d) 746, 
216 Cal. 629; In re Doane’s Estate, 
213 P. 53, 190 Cal. 412; In re Walk- 
erly’s Estate, 41 P. 772, 108 Cal. 627, 
49 Am.S.R. 97. 


Del.—-Phillips v. Phillips, 91 A. 452, 
10 Del.Ch. 314. 


Ill.— City Nat. Bank & Trust Co. of 
Baer v. White, 169 N.E. 197, 337 


Ky.—Beall v. Wilson, 143 S.W. 55, 
146 Ky. 646. 

N.J.-_-Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345. 

N.Y.—Central Trust Co. v. Egle- 
ston, 77 N.E. 989, 185 N.Y. 23; Cott- 
man v. Grace, 19 N.E. 839, 112 N.Y. 
299, 3 L.R.A. 145; Van Nostrand v. 
Moore, 52 N.Y. 12; In re Trevor’s Will, 
202 N.Y.S. 862, 207 App.Div. 673 [mod 
197 N.Y.S. 719, 120 Mise. 22, and re- 
settled rearg 204 N.Y.S. 387, 209 App. 
Div. 1; and mod on other grounds 
145 N.E. 66, 239 N.Y. 6 (rearg den 147 
N.E. 2038, 289 N.Y. 579)]; Simpson v. 
Simpson, 113 N.Y.S. 370, 129 App.Div. 
200 [aff 91 N.E. 1120, 197 N.Y. 586]; 
In re Howells’ Hstate, 260 N.Y.S. 598, 
145 Mise. 557 [mod on other grounds 
261 N.Y.S. 859, 146 Mise. 169]; In re 
Gallien’s ‘Will, 218 N.Y.S. 687, 9128 
Mise. 370 [aff In re Gallien, 223 N.Y.S. 
491, 221 App.Div. 409]; Hoyt v. Hoyt, 
210 N.Y.S. 155, 125 Mise. 95 [aff 213 
NYS. 823,215 AppsDiv. 7731 “inkre 
Juilliard’s Estate, 191 N.Y.S. 904, 117 
Mise. 642; In re Raab’s Will, 139 N. 
Y.S, 869, 79 Mise. 135,10 Mills Sur 
ona In re Kathan’s Will, 141 N.Y.S. 
705. 


70. 
71. 


See cases infra note 72. 


See statutory provisions, and 
cases infra note 72. 


72. U.S.—Fidelity & Columbia 
Trust Co. v. Lucas, 66 F.(2d) 116 [rev 
(D.C.) 52 F.(2d) 298]; In re Landis, 
46 F.(2d) 524; Brittain v. First Trust 
& Savings Bank, 42 F.(2d) 613 [cert 
den 41 S.Ct. 181, 282 U.S. 896, 75 L. Ea. 
790]; Smith v. Sweetser, 19 F.(2d) 
974; John li Estate v. Brown, 201 F. 
224, 119 C.C.A. 458 [rev on other 
grounds 35 §.Ct. 106, 235 U.S. 342, 59 
L.Ed. 259]; Thornton v. Britton, 8 F. 
308 [aff 5° S.Ct. 291, 112° US. 626; 28 
L.Ed. 816]; Jackson v. Kip, 13 F.Cas. 
No. 7,188, 2 Paine 366. 

Ala.—Cox v. Hale, 114 So. 465, 217 
Ala. 46; Miller v. Flournoy's Heirs, 
eas 724; Leavens v. Butler, 8 Port. 


90F (69.0: 54 


operative and harmonized with the 


Ariz.—Pass v. Stephens, 198 P. 712, 
22 Ariz. 461. 


Ark.—Union Trust Co. v. Madigan, 
85 S.W.(2d) 349, 183 Ark. 158; Norris 
v. Johnson, 235 S.W. 804, 151 Ark. 
189; Union & Mercantile Trust Co. v. 
Moore, 220 S.W. 820, 1438 Ark. 519; 
Harrington v. Cooper, 189 S.W. 667, 
126 Ark. 53. 

Cal.—In re Robinson’s Hstate, 115 
P. 49, 159 Cal. 608; In re Tompkins, 
6A 268) 132 eCale. LISS Rhoton! WV. 
Blevin, 34 P. 5138, 99 Cal. 645; In re 
Koch’s Estate, 96 P. 100, 8 Cal.App. 
90. 


Colo.—Collar v. Gaarn, 171 P. 63, 64 
Colo. 160. 

Conn.—Sadler v. Sadler, 140 A. 639, 
107 Conn. 409. 

Del.—Phillips v. Phillips, 91 A. 452, 
10 Del.Ch. 314. 


D.C.—Montgomery v. Brown, 25 
App.D.C. 490. 
Ga.—Rogers v. Highnote, 56 S.E. 


98, 126 Ga. 740. 


Hawaii.—Zupplein v. Austin, 6 Ha- 
waii 8. 

Ill. Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Johnson v. Bolund, 
IS mNEM E94) S430,dhe Doz LID Vis 
Krauth, 171 N.E. 919, 340 Ill. 11; Lev- 
ings v. Wood, 170 N.E. 767, 339 Ill. 11 
{rev in part 253 Ill.App. 46]; McCree- 
ry v. Burmood, 164 N.BH. 135, 332 Ill. 
645; Liesman v. Liesman, 162 N.E. 
855, 331 Ill. 287; Gahan v. Golden, 162 
N.E. 164, 330 Ill. 624; Brittain v. Far- 
rington, 149 N.E. 486, 318 Ill. 474; 
Hollenbaugh v. Smith, 130 N.E. 364, 
296 Ill. 558; Jungels v. Heiler, 129 N. 
BE. 125, 295 Ill. 498; Rasmusson \v. 
Unknown Wife of Hoge, 127 N.E. 356, 
293 Ill. 101; Sheridan v. Blume, 125 
N.E. 353, 290 Ill. 508; Meins v. Meins, 
123 N.E. 554, 288 Ill. 463; Walker v. 
Walker, 118 N.E. 1014, 283 Ill. 11; 
Jordan v. Jordan, 113 N.E. 631, 274 Ill. 
251, L.R.A.1917D 563; Morrison vy. 
Tyler, 107 N.E. 602, 266 Ill. 308; 
Leary v. Kerber, 99 N.E. 662, 255 Ill. 
433; Bergman v. Arnhold, 89 N.E. 
1000, 242 Ill. 218; Olcott v. Tope, 72 
N.E. 751, 213 Ill. 124 [aff 115 [ll.App. 
121]; Jones v. Doe ex dem. Bramblet, 
2 Ill. 276; Greenough v. Peterson, 266 
Tll.App. 544; Merwin v. Stevenson, 246 
Ill. App. 342; Linn v. Davis, 223 Ill. 
App. 503; Emmitt v. Clark, 193 Ill. 
App. 561; Covey v. Dinsmoor, 129 Ill. 
App. 49 [aff 80 N.E. 998, 226 Ill. 438, 
9 Ann.Cas. 31]; Primm v. Primm, 111 
Ill.App. 244; Hubbard v. Hubbard’s 
Estate, 99 IllApp. 555 [aff 64 N.E. 
1038, 198 Ill. 621]. 


Ind.—Coon v. Coon, 118 N.E. 820, 
187 Ind. 478; Porter v. Union Trust 
Co. of Indianapolis, 108 N.E. 117, 182 
Ind. 637, Ann.Cas.1917D 427; Skinner 
v. Spann, 93 N.E. 1061, 175 Ind. 672 
{reh den 95 N.E. 2438, 175 Ind. 672]; 
Fenstermaker v. Holman, 62 N.E. 699, 
158 Ind. 71; Moore v. Gary, 48 N.E. 
630, 149 Ind. 51; John v. Bradbury, 
97 Ind. 263; Grimes’ Ex’rs v. Harmon, 
35 Ind. 198, 9 Am.R. 690; Swain v. 
Bowers, 158 N.BE. 598, 91 Ind.App. 307; 
Booker v. Deane, 163 N.E. 287, 88 Ind. 


App. 72; Given v. Eberwein, 159 N.E. 
11, 87 Ind.App. 440; Weitzmann vy. 


Weitzmann, 161 N.E. 385, 87 Ind.App. 
236; Billings v. Deputy, 146 N.E. 219, 
85 Ind.App. 248; First Nat. Bank v. 
Hessong, 149 N.E. 190, 83 Ind.App. 
531; Herron v. Stanton, 147 N.E. 305, 
79 Ind.App. 683; Wallace v. Cutsing- 
er, 115 N.E. 789, 66 Ind.App. 185; 
Reeder v. Antrim, 110 N.E. 568, 64 Ind. 
App. 83 [reh den 112 N.B. 551, 64 Ind. 
App. 83]; Sims v. Ratcliff, 110 N.E. 
122, 62 Ind.App. 184; Nagle v. Hirsch, 
108 N.E. 9, 59 Ind.App. 282; Sigler v. 
Shelly, 105 N.E. 403, 56 Ind.App. 685. 
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rest of the will, | if it is possible to do so without defeating the gen- 


Iowa.—Brown v. Brown, 240 N.W. 
910, 213 Iowa 998; In re Richter’s 
Will, 234 N.W. 285, 212 Iowa 38; In 
re Spahr’s Estate, 230 N.W. 434, 210 
Iowa 17; Caslavka v. Caslavka, 188 N. 
W. 4, 194 Iowa 52; Hiller v. Herrick, 
179 N.W. 1138, 189 Iowa 668; Fedder- 
sen v. Matthiesen, 170 N.W. 385, 185 
Iowa 183; Porter v. Tracey, 162 N.W. 
800, 179 Towa 1295; Elsworth College 
v. Carleton, 160 N.W. 222, 178 Iowa 
845; Lingo v. Smith, 156 N.W. 402, 174 
Iowa 461; In re Beatty’s Estate, 154 
N.W. 1028, 172 Iowa 714; Canaday v. 
Baysinger, 152 N.W. 562, 170 Iowa 
414; Elberts v. Elberts, 141 N.W. 57, 
159 Iowa 332; Boekemeier v. Boeke- 
meier, 138 N.W. 493, 157 Iowa 372; 
McTigue v. Ettienne, 136 N.W. 229, 
155 Iowa 450; Roskrow v. Jewell, 135 
N.W. 3, 154 Iowa 634, Ann.Cas.1914B 
63; In re Freeman’s Estate, 124 N.W. 
804, 146 Iowa 38; Paxton v. Paxton, 
119 N.W. 284, 141 Iowa 96. 


Kan.—Ernst v. Foster, 49 P. 527, 58 
Kan. 438, 2 Prob.Rep.Ann. 552. 


Ky.—Bowman v. Morgan, 33 S.W. 
(2d) 708, 286 Ky. 653; McCormick v. 
Reinberger, 234 S.W. 300, 192 Ky. 608; 
Thurmond v. Thurmond, 228 S.W. 29, 
190 Ky. 582; Phillips v. Phillips’ Ex’r, 
221 S.W. 557,°188 Ky. 245; Sauer v. 
Taylor's Ex’r, .212\S:W. 583, 184 Ky. 
609; Trustees Presbyterian Church, 
Somerset v. Mize, 205 S.W. 674, 181 
Ky 6, 126 A eRe eco (Dunean ivi 
Berry’s Adm’r, 133 S.W. 1148, 142 Ky. 
178; Patrick v. Patrick, 122°S.W. 159, 
135 Ky. 307; Coats’ Ex’r v. Louisville, 
etc., R. Co., 17 S.W. 564, 92 Ky. 263, 13 
Ky.L. 557; Morse v. Cross, 17 B.Mon. 
735; Deskins v. Williamson, 106 S.W. 
2085 oan Kalas Loose TAGairey: Adains 
Trustee, 99 S.W. 925, 30 Ky.L. 857; 
sa tee Vv. Durner’s bx rs. 14) Kyu: 
ov. 


La.—Suecession of Fath, 80 So. 659, 
144 La. 463; Gueydan v. Montague, 33 
So. 61, 109 La. 38. 


Me.—Bryant v. Bryant, 151 A. 429, 
129 Me. 251; McGuire v. Gallagher, 59 
eo ae 99 Me. 334, 10 Prob.Rep.Ann. 


Md.—Godwin v. Kemp, 


98 A. 495, 
29) Md. 5/9); 


Cornish v. Willson, 6 


Gill 299; Hammond v. Hammond, 8 
Gil J. 4365, Puekv.) Puce, i Ma Ch: 


Mass.—Hall v. Hall, 95 N.E. 788, 209 
Mass. 350; Moseley v. Perry, 87 N.E. 
606, 201 Mass. 135, 14 Prob.Rep.Ann. 
135; Parsons v. Winslow, 6 Mass. 169, 
aes 107; Dawes v. Swan, 4 Mass. 


Mich.—In re Blodgett’s Hstate, 163 
N.W. 907, 197 Mich. 455; In re Ives’ 
Estate, 148 N.W. 727, 182 Mich. 699; 
Gregory v. Thompkins, 93 N.W. 245, 
132 Mich. 205; Tewksbury v. French, 
6 N.W. 218, 44 Mich. 100. 


Miss.—Joiner v. Joiner, 78 So. 369, 
117 Miss. 507. 


Mo.—Selleck 


v. Hawley, 56 S.W. 
(2d) 387; Snow v. Ferril, 8 S.W.(2d) 
1008, 320 Mo. 548; Crews v. Crews, 
240 S.W. 149; Badaracco v. Badarac- 
co, 202 S.W. 373; Cornet v. Cornet, 
154 S.W. 121, 248 Mo. 184; Register v. 
Elder, 132 S.W. 699, 231 Mo. 321; Cox 
v. Jones, 129 S.W. 495, 229 Mo. 53; 
Armor v. Holly, 126 S.W. 495, 226 Mo. 
688; Armor v. Frey, 126 S.W. 483, 226 
Mo. 646; Dickerson yv. Dickerson, 110 
S.W. 700, 211 Mo. 483; In re Bjork- 
man’s Hstate, (App.) 38 S.W.(2d) 269; 
Lehmann vy. Griffin, 31 S.W.(2d) 271, 
224 Mo.App. 657; In re MecVeigh’s Es- 
tate, 164 S.W. 673, 181 Mo.App. 566. 


Neb.—Seybert v. Seybert, 224 N.w. 
1, 118 Neb. 246; In re Strolberg’s Bs- 
tate, 1838 N.W. 97, 106 Neb. 173, 26 
A.L.R. 643; Fisher v. Fisher, 113 N. 


W. 1004, 80 Neb. 145. 


N.J.—Moeckel v. Ludwig, 164 A. 
690, 112 N.J.Eq. 437; Swetland v. 
Swetland, 134 .A. 822, 100 N.J.Eq. 196 
[Laff 140 A. 279, 102 N.J.Eq. 294]; Sayre 
v. Kimble, 114 A. 744, 93 N.J.Eq. 30; 
Shannon v. Ryan, 111 A. 155, 91 N.J. 
Teh 491 [rev 108 A. 773, 91 N.J.Eq. 
6]. 


N.Y.—In re Tompkins’ Hstate, 49 
N.H. 135, 154 N.Y. 634, 49 N.E. 941, 
155 N.Y. 663; Nelson vy. Brown, 39 
N.E. 355, 144 N.Y. 384; Wager v. 
Wager, 96 N.Y. 164 [rev 16 N.Y.Wkly. 
Dig. 460]; Jennings v. Conboy, 73 N. 
Y..230 [rev 10 Hun 77]; In re Jaycox’ 
Will, 251 N.Y.S. 573, 233 App.Div. 67 
[aff 180 N.E. 344, 258 N.Y. 587]; Keefe 
v. Keefe, 246 N.Y.S. 389, 230 App.Div. 
654 [aff 178 N.E. 814, 257 N.Y. 604]; 
Callahan v. Volke, 222 N.Y.S. 48, 220 
App.Div. 379 [rev 217 N.Y.S. 512, 127 
Misc. 735];<In re Frech’s Will, 220 N. 
Y.S. 645, 220 App.Div. 126 [aff 159 N. 
EK. 648, 246 N.Y. 552]; In re Neydorff, 
184 N.Y.S. 551, 193 App.Div. 531; In re 
Briggs’ Will, 168 N.Y.S. 597, 180 App. 
Div. 752 [mod 167 N.Y.S. 632, 101 Misc. 
191, and mod 119 N.E. 1032, 223 N.Y. 
677]; ° Kent v.. Fisk, 136. N.Y-S:) 162; 
151 App.Div. 279; In re Howells’ Es- 
tate, 260 N.Y.S. 598, 145 Mise. 557 
[mod 261 N.Y.S. 859, 146 Misc. 169]; 
In re Watson’s Will, 258 N.Y.S. 755, 
144 Misc. 213 [mod on other grounds 
262 N.Y.S. 394, 237 App.Div. 625 (mod 
on other grounds 186 N.E. 787, 262 N. 
Y. 284)]; In re Winslow’s Estate, 247 
N.Y.S. 506, 1388 Misc. 672; Callahan v. 
Volke, 217 N.Y.S. 512, 127 Mise. 735 
[rev on other grounds 222 N.Y.S. 48, 
220 App.Div. 379]; In re Weiss’ Will, 
209 N.Y.S. 129, 124 Mise. 413; In re 
Sweeney’s Will, 200 N.Y.S. 328, 120 
Misc. 663; In re Hunt’s Will, 189 N. 
Y.S. 55, 116 Mise. 23; Im re Baker, 
151 N.Y.S. 954, 88 Misc. 341, 13 Mills 
Surr. 280 [mod 154 N.Y.S. 695, 168 
App.Div. 712, 16 Mills Surr. 149 (aff 
L120 Neb L0G, 207 ING.) Gil elo re 
Bingham’s Will, 148 N.Y.S. 918, 86 
Misc. 566, 12 Mills Surr. 333 [aff 155 
N.Y.S. 1094, 171 App.Div. 892]; Nester 
v. Nester, 118 N.Y.S. 1009, 68 Misc. 
207; In re Hills, 178 N.Y.S. 348; In 
re Maccaffil, 107 N.Y.S. 1115, 57 Misc. 
264, 6 Mills, Surr. 293 [aff 111 N.Y.S. 
315, 127 App.Div. 211; Kenyon v. 
Reynolds, 7 N.Y.St. 725, 6 Dem.Surr. 
a Bigart v. Jones, 2 How.Pr.N.S. 


N.C.—Williams v. Best, 142 S.E. 
2,195 N.C. 324; Westfeldt v. Reynolds, 
133 S.E. 168, 191 N.C. 802; Pilley v. 
Sullivan, 109 S.H. 359, 182 N.C. 493; 
Reid v. Neal, 108 S.E. 769, 182 N.C 
192; Tillett v. Nixon,.104 S.E. 352, 
180 N.C. 195; Bizzell v. Mutual Build- 
ing & Loan Ass’n, 90 S.E. 142, 172 N. 
C. 158; Taylor v. Brown, 81 S.B. 137, 
165 N.C. 157; McHachin v. McRae, 50 
N.C. 19; Dalton v. Scales, 837 N.C. 521: 
Edens v. Williams’ Ex’r, 7 N.C. 27. 


Ohio.—James v. Pruden, 14 Ohio St. 
251; Rugg v. Smith, 177 N.E. 784, 40 
Ohio App. 101; Cleveland Trust Co. v. 
Tax Commission of Ohio, 169 N.E. 579, 
33 Ohio App. 323; Robbins v. Smith, 
27 Ohio Cir.Ct. 91; Ober v. Hickox, 
1 ome Cir.Ct. 42, 10 Ohio Cir.Dec. 


Or,—Fields v. Fields, 3 P.(2d) 771, 
139 Or. 41 [reh den 7 P.(2d) 975, 139 
Or. 41]; In re Hough’s Will, 251 P. 
TA 120) Ort 223% 


Pa.—In re Sheldrake’s Estate, 162 
A. 823, 308 Pa. 542; In re Bumm’s Es- 
tate, 159 A. 15, 306 Pa. 269; In re Con- 
ner’s Hstate, 153 A. 730, 302 Pa. 534; 
Clark v. Dennison, 129 A. 94, 283 Pa. 
285; In re Ludwick’s Estate, 112 A. 
5438, 269 Pa. 365; In re Patton’s Es- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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eral intention,’* and no portion of the language of 
a will may be disregarded as meaningless, if any rea- 
sonable significance is attributable thereto.74 While 
certainty is a requisite for the validity of a will,7® 
and the provisions of a will designating the benefici- 
aries under the will,*® or describing the property de- 
vised or bequeathed,’7 or creating a testamentary 
trust,’® must be certain, a provision in a will should 
not be held void for uncertainty except in the case 
of absolute necessity, but, if possible, should be giv- 
en a meaning to carry out the testator’s intent.7® 


tate, 112 A. 61, 268 Pa. 367; In re Rud- 
man’s Estate, 90 A. 568, 244 Pa. 252; 
In re Moore’s Hstate, 88 A. 432, 241 
Pa. 253; Battenfeld v. Kline, 77 A. 
416, 228 Pa. 91; Kelly’s Estate, 7 Pa. 
et 750; Hoge’s Estate, 1 Brewst. 


R.JI.—Langworthy v. Clarke, 167 A. 
127; Newport Hospital v. Harvey, 139 
A. 659, 49 R.I. 40; Hammill v. Ander- 
son, 110 A. 422, 43 R.I. 103. 


S.C.—Pearson v. Easterling, 88 S.E. 
SiO LOAS Coli 8s) Mile Dill, SC. 
Hq. 237. 


Tex.—Calvery v. Calvery, (Commn. 
App.) -55 S.W.(2d) 527; Bittner v. 
Bittner (Commn.App.) 45 S.W.(2d) 
148 [aff (Civ.App.) 27 S.W.(2d) 852]; 
Kostroun v. Plsek, (Commn.App.) 15 
S.W.(2d) 220 [rev (Civ.App.) 6 S.W. 
(2d) 813]; Arrington v. McDaniel, 
(Commn.App.) 14 S.W.(2d) 1009 [mod 
(Civ.App.) 4 S.W.(2d) 262]; Estes v. 
Estes, (Commn.App.) 267 S.W. 709 
[aff (Civ.App.) 255 S.W. 649]; Cottrell 
v. Moreman, (Civ.App.) 136 S.W. 124; 
Wisdom v. Wilson, 127 S.W. 1128, 59 
Tex.Civ.App. 593. 


Vt.—In re Beach’s Estate, 151 A. 
654,103) Vr. 703; In re Peck’s' Hstate, 
144 A. 686, 101 Vt. 502 [foll 144 A. 
689, 101 Vt. 509]. 

Va.—Wilkerson vy. Wilkerson, 144 
S.B. 497, 151 Va. 322; Kello v. Kello’s 
Mx rs, 103) Sua. 633, 127 Va. 368, 11) A. 
L.R. 322: Conrad v. Conrad’s Ex’r, 
OTE Sek oon leo Waa bd) Welker ve 
Webster, 28 S.E. 570, 95 Va. 377. 


W.Va.—wW oodbridge v. Woodbridge, 
106 S.E. 4387, 88 W.Va. 187; Neal v. 
Hamilton Co., 73 S.E. 971, 70 W.Va. 
250; Furbee v. Furbee, 38 S.E. 511, 49 
W.Va. 191. 

Wis.—Pabst v. Goodrich, 113 N.W. 
398, 183 Wis. 48, 14 Ann.Cas. 824. 


Wne.—Shea v. Boschetti, 18 Beav. 
321, 2 Eq.Rep. 608,52 Reprint 127; 
Constantine v. Constantine, 6 Ves.Jr. 
100, 31 Reprint 958; Reeves v. Bry- 
mer, 4 Ves.Jr. 698, 31 Reprint 358. 


[a] Bule applied.—(1) A clause in 
a will cannot be rejected as repugnant 
to another clause if the construction 
which must be placed upon the former 
clause to sustain the claim of repug- 
nancy renders it void. Merwin v. 
Stevenson, 246 Ill.App. 342. (2) In- 
eonsistent and repugnant provisions 
in general see infra §§ 1157, 1158. 


73. U.S.—Fidelity & Columbia 
Trust Co. v. Lucas, 52 F.(2d) 298 [rev 
on other grounds 66 F.(2d) 116]; Brit- 
tain v. First Trust & Savings Bank, 
42 F.(2d) 613 [cert den 51 S.Ct. 181, 
282 U.S. 896, 75 I.EHd. 790]; Burnell 
vy. United States, 44 Ct.Cl. 535. 

Ala.—Leavens v. Butler, 8 Port. 380. 

Tll.— Jones v. Miller, 119 N.B. 324, 
283 Ill. 348; Dickinson vy. Belden, 108 
N.E. 1011, 268 Ill. 105. 

Ind.—Vaubel v. Lang, 140 N.E. 69, 
81 Ind.App. 96. 

Kan.—Regnier v. Regnier, 
392, 122 Kan. 59. 

Ky.—Thomas’ Ex’r v. Marksbury, 61 
3.W.(2d) 282, 249 Ky. 629; Coats’ 
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Ex’r vy. Louisville, ete., R. Co., 17 S.W. 
564, 92 Kiy. 263, 01gt Ky. 55 4- 
Mich.—Gettins v. Grand Rapids 
Mrust —Co., 228) Naw. 003, 2490 Mich, 
238; Stebbins v. Stebbins, 49 N.W. 
294, 86 Mich. 474. 
Mo.—Meiners vy. 
795, 179 Mo. 614. 


Neb.—In re Barrett’s Estate, 123 N. 
Wire 2 Ope Sib WINGbs aSisiye 2a abe AGINass 
1047. 

N.J.—Kutschinski vy. 
A. 499, 109 N.J.Eq. 659. 

N.Y.—Matter of New York, etc., R. 
Co., 11 N.E. 492, 105 N.Y. 89, 59 Am. 
R. 478; Lynch v. Pendergast, 67 Barb. 
501; In re Gargiulo’s Will, 245 N.Y.S. 
173, 138 Mise. 90; Allen vy. Stevens, 49 
N-Y.S. 481, 22 Mise. 158. 


N.C.—Herring v. Williams, 69 S.E. 


Meiners, 78 S.W. 


Sheffer, 158 


‘140, 153 N.C. 231, 188 Am.S.R. 659 [rev 


on other grounds on reh 73 S.E. 218, 
LSE INCH 13 


Or.—Adkison y. Blomquist, 274 P. 
Siege Las Ors, 20 ie 


Pa.—In re Duffy’s Estate, 
142; Battenfeld v. 
225) Pa. 91. 


S.C.—Burton v. Burton, 102 S.E. 
282; Burriss v. Burriss, 89 S.H. 405. 


Vt.—In re Irish’s Estate, 94 A. 173, 
89 Vt. 56, Ann.Cas.1917C 1154. 


Va.—Farrar v. Pemberton, 152 S.E. 
339, 154 Va. 61. : 


W.Va.—Graham v. Graham, 23 W. 
Va. 36, 48 Am.R. 364. 


[a] All words used should be giv- 
en effect unless they are in them- 
selves meaningless, or so vague that 
no definite intention can be inferred 
from them, or plainly inconsistent 
with an otherwise clearly expressed 
intention, or repugnant to law. MHer- 
ring v. Williams, 69 S.E. 140, 153 N. 
231, 138 Am.S.R. 659 [rev on other 
grounds 73 S.E. 218,158 N.c. 1]. 


74. Del.—In re Smith’s Estate, 145 
As 671,16 Del. Ch. 272. 


TIll.—Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Bergman y. Arnhold, 
89 N.E. 1000, 242 Ill. 218. 


Iowa.—iIn re Dodge’s Estate, 223 
N.W. 106, 207 Iowa 374; Harvey v. 
Clayton, 220 N.W. 25, 206 Iowa 187. 


N.H.—Barnes Vv. First Baptist 
Church, 136 A. 266, 82 N.H. 503. 


N.Y.—In re Leonard’s Will, 256 N. 
Y.S. 355, 143 Misc. 172; In re Barrett’s 
Estate, 253 N.Y.S. 658, 141 Misc. 637; 
Callahan vy. Volke, 217 N.Y.S. 512, 127 
Mise. 735 [rev on other grounds 222 
N.Y.S. 48, 220 App.Div. 379]. 


Tenn.—McDonald v. Ledford, 205 S. 
W. 312, 140 Tenn. 471. 


169 A. 
Kline, 7%) A] 416, 


75. See supra § 262 in 68 C.J. 

76 See infra § 1191. 

77. See infra § 1371. 

78. See infra §§ 1834-1840. 

79. Succession of Tilton, 63 So. 99, 
133 Lia. 435; St. Louis Union Trust 


Co. v. Little, 10 S.W.(2d) 47, 320 Mo. 
1058; Morton v. Woodbury, 47 N.E. 
283, 153 N.Y. 243. 


| Cal.App. 236; 


[69 C.J.] 91 


[§ 1147] b. Construction as to Intestacy*°—(1) 
Presumption against Intestacy. Hither in the ab- 
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construction it can be avoided ;%* 
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2338 App.Div. 290 [mod sub nom. 
In re Barr’s Estate, 244 N.Y.S. 
Misc. 386 and aff 180 N.E. 346, 258 
INUY. 592]; In re Jaycox’s Will, 251 
INDYC Sta Dillon, oo BADD Div, 5 OS Keefe 
v. Keefe, 246 N.Y.S. 389, 230 App.Div. 
654; Nicholas v. Farmers’ Loan 
Trust Co., 231 N.Y.S. 446, 224 App. 
Div. 540; In re Kenny’s Will, 230 N. 
Y.S. 74, 224 App.Div.- 152 [mod 220 
ISG SY 188, 128 Misc. 553 and aff 166 
N.E. 337, 250 N.Y. 594]; In re Craw- 
ford’s Will, 221 N.Y.S. 751, 220 App. 
Div. 313 [mod 218 N.Y.S. 201, 218 App. 
Div. 392]; West v. West, 213 N.Y.S. 
480, 215 App.Div. 285; In re Seif’s 
Will, 209 N.Y.S. 341, 212 App.Div. 558; 
In re Hunt’s will, 202 N.Y.S. 224, 207 
App.Div. 127 [rev 189 N.Y.S. 55, 116 
Misc. 23, aff 143 N.E. 764, 237 N.Y. 
613]; In re Goldmark, 174 N.Y.S. 595, 
186 App.Div. 447; Snyder Vv. Snyder, 


WILLS 


169] NivesSt 6396; 1182 eA ppiDiv. 655 
Kearney v. Cosgrove, 155 N.Y.S. 1006, 
170 App.Div. 636, 16 Mills Surr. 79 
afi? INS 1061) 21:7 N.Y, 685.3 In 
re Tamargo, 155 N.Y.S. 845, 170 App. 
Div. 10, 15 Mills Surr. 502 [mod sub 
nom. In re Vosseler’s Estate, 152 N.Y. 
S. 208, 89 Mise. 674, 14 Mills Surr. 94, 
and rey on other grounds 115 N.E. 
462]; Nolan v. Nolan, 154 N.Y.S. 355, 
169 App.Div. 872, 15 Mills Surr. 455; 
Us is hrust.Cos va erry) 153 INvyce: 
Zul Gi App. Dive 159k" ulburtiev. 
Southerland, 148 N.Y.S. 379, 163 App. 
Div. 241; Davis v. McMahon, 146 N. 
Y.S. 657, 161 App.Div. 458, 13 Mills 
Surr. 33 [aff 108 N.E. 1092, 214 N.Y. 
614]; Williams vy. Petit, 122 N.Y.S. 
746, 1388 App.Div. 394; Simpson v. 
Simpson, 113 N.Y.S. 370, 129 App.Div. 
200° [aff 112 N.¥.S. 155,-59 Misc. "96, 
and 112 N.Y.S. 370, and aff 91 N.E. 
1120, 197 N.Y. 586]; Mills v. Tomp- 
Kins, 97" Nuy.s:) 9," 1100 App. Div. 212 
[rev (95 -NUY.S. 962, 47 Misc. 455]; 
Ward v. Stanard, 81 N.Y.S. 906, 82 
App.Div. 386; Brown v. Brown, 81 
N.Y.S. 918, 79 App.Div. 635 [mod on 
other grounds 69 N.B. 225, 177 N.Y. 
75]; Jones v. Hand, 79 N.Y.S. 556, 78 
App. Div. 59; Matter of Hammond, 77 

N.Y.S. 783, 74 App.Div. 547; Kelley 
V=~ Hogan, 76° NvY.S.%5; (2 App Div. 
343 Felter v. Ackerson, 55 N.Y.S. 7, 
85 App.Div. 282; Decker v. High St. 
Methodist Episcopal Church, 50 N.Y. 
S. 260, 27 App.Div. 408; Haight Vie 
Pine, 39 N.Y.S. vp Ei eS outis App. Div. 434; 
Place v. Burlingame, 27 N.Y.S. 674, 7 
Hun 432 [aff 44 N.E. 1128, 149 N.Y. 
617]; Chadwick v. Wilson, 26 N.Y.S. 
394, 73 Hun 488; Delehanty v. St. Vin- 
cent’s Orphan Asylum, 3 ONY, Sieco, 
56 Hun 55 [aff 31 N.E. 629, 134 N.Y. 
612]; Rood v. Watson, 7 N.Y.S. 212, 
54 Hun 85; Barnard vy. Crossman, 7 
INE See U5) Ae Eun) wid see homast cv. 
Snyder, 43 Hun 14; Matter of Piffard, 
42 Hun 34, 3 N.Y.St. 434 [aff 18 N.H. 
718, 111 N.Y. 410]; Lyman vy. Lyman, 
22 Hun 261; In re Whitmore’s Will, 
263 N.Y.S. 413, 147 Mise. 129; In re 
Nelson’s Hstate, 263 N.Y.S. 138, 146 
Misc. 887; In re Hayes’ Estate, 263 
N.Y.S. 730, 146 Misc. 660; In re Bay- 
ley’s Estate, 259 N.Y.S. 140, 144 Mise. 
190; In re Coleman’s Estate, 257 N. 
Y.S. 831, 143 Mise. 601; In re McCaf- 
ferty’s Will, 254 N.Y.S. 789, 142 Misc. 
371 [aff 257 N.Y.S. 978, 236 App.Div. 
678]; In re Winburn’s Hstate, 252 N. 
Y.S. 664, 141 Mise. 445; In re Mahl- 
stedt’s Will, 250 N.Y.S. 628, 140 Misc. 
245 [mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891]; In re Grefe’s 
Will, 250 N.Y.S. 269, 140 Mise. 184; In 
re Burrows’ Hstate, 250 N.Y.S. 257, 
139 Mise. 802 [mod on other grounds 
256 N.Y.S. 974, 235 App.Div. 764 (rev 
on other grounds 182 N.E. 79, 259 N. 
Y. 449)]; In re Martin’s Estate, 248 
N.Y.S. 686, 1389 Mise. 473; In re Wil- 
son’s Estate, 248 N.Y.S. 683, 139 Misc. 
443; In re Fanning’s Estate, 247 N.Y. 
S.. 232, 138 Misc. 643; In re Myers’ 
Will, 244 N.Y.S. 607, 137 Mise. 868; 
In re Doorley’s Will, 244 N.Y.S. 262, 
137 Mise. 663; In re Weissmann’s 
Will, 243 N.Y.S. 127, 187 Misc. 113 [aff 
247 _N.Y.S. 901, 232 App.Div. 698]; In 
re Weiner’s Will, 243 N.Y.S. 136, 137 
Misc. 46; In re Low’s Will, 241 N.Y.S. 
506, 136 Misc. 532 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
414 (aff 178 N.E. 817, 257 N.Y. 613945 
In re Oakley’s Estate, 238 N.Y:S. 761, 
135 Mise. 262; In re Hoornbeek’s 
Hxr, 238 N.Y.S. 765, 135 Mise. 247; 
In re Buckley’s Will, 237 N.Y.S. 293, 
135 Misc. 156; In re Brown’s Estate, 
23 NES.) O49 also aises 48 °5 ine re 
Rossiter’s Will, 236 N.Y.S. 443, 134 
Misc. 837 [aff 241 N.Y.S. 850, 229 App. 
Div. 7380 (aff 173 N.B. 876, 254 NY. 
583)]; In re McGowan’s Will, 235 N. 
Y.S. 484, 134 Misc. 409 [aff 239 N.Y.S. 
688, 228 App.Div. 779 (aff 173 N.E. 
844, 254 N.Y. 513)]; In re Manning’s 
Will, 284 N.Y.S. 109, 188 Misc. 695 [aff 
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235 N.Y.S. 835, 227 App.Div. 644 (aff 
170 N.E. 135, 952 N.Y. 540)]; In re 
Kavanagh’s Will, 232 N.Y.S. 308, 133 
Mise. 399; In re Foster’s Will, 231 
INDY S. 613, 133 Mise. 222 [aff 235 N. 
Y.S. 803, 227 App.Div. 668]; In re Pot- 
ter’s Estate, 231 N.Y.S. 355, 183 Misc. 
17; In re Spitz’s Will, 220 N.Y.S. 816, 
129 Mise. 78; In re Arnolt’s Estate, 
21% N-.Y.S. 323, 127 Mise: 579; In re 
Blanch’s Will, 214 N.Y.S. 565, 126 
Mise. 421; In re Vert’s Will, 214 N. 
Y.S. 145, 126 Misc. 220; In re Steb- 
bins’ Estate, 210 N.Y.S. 424, 125 Misc. 
150; In re Tandlich’s Estate, 204 N. 
Y.S. 768, 122 Misc. 600; Bank of New 
York & Trust Co. vy. Hamersley, 202 
N.Y.S. 35, 121 Mise. 730 [mod on oth- 
er grounds 205 N.Y.S. 544, 210 App. 
Div. 57]; In re Trevor’s Will, 197 N. 
Y.S. 719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled rearg 204 N.Y.S. 387, 
209 App.Div. 1, and mod on other 
grounds 145 N.H. 66, 239 N.Y. 6, re- 
arg den 147 N.E. 203, 239 N.Y. 579]; 
In re Hick’s Will, 194 N.Y.S. 846, 119 
Mise. 6; In re Kissam’s Hstate, 186 
NVY.S. 268, 115 Mise. 724; In re Al- 
len’s Will, 181 N.Y.S. 398, 111 Misc. 
93 [aff 194 N.Y.S. 913]; In re Low- 
erre, (1/72 (N.Y.Suc(,, 104 Mises 5/U0l$ 
In re Foley, 172 N.Y.S. 601, 104 Misc. 
503; In re McQueen’s Will, 163 N.Y. 
S. 287, 99 Misc. 185; Neil v. Neil, 159 
N.Y.S. 945, 96 Misc. 355; In re Fidel- 
ity Trust Co., 160 N.Y.S. 193, 94 Misc. 
bessucin re. Lotz; 15st (NeY.Ss es, oe 
Mise. 683, 15 Mills Surr. 379; 
Tapley’s ‘Estate, 151 ; 

: ay me Correll’s Will, 


312; In re Grae 151 N.Y.S. 396, 87 
Mise. 551, 12 Mills Surr. 538; 
Bingham’s Will, 148 N.Y.S. 
Mise. 566, 12 Mills Surr. 333 [aft LS 
N.Y.S. 1094, 171 App.Div. 892]; In re 
Faust’s Estate, 145 N.Y.S. 842, 83 
Mise. 250, 11 Mills Surr. 326; Clark 
v. Grosh, 142 N.Y.S. 966, 81 Mise. 407; 
In re Percival’s Estate, 141 es 
[mod on other grounds 146 N.Y.S. 
1108, 162 App.Div. 923]; Renckert v. 
Bastian, 135 N.Y.S. 791, 75 Mise. 532; 
In re Jones’ Estate, 134 N.Y.S. 859, 
75 Misc. 47, 8 Mills Surr. 504; Matter 
of Stuyvesant, 131 N.Y.S. LOTS 
Mise. 295; Matter of Howland, 110 
N.Y.S. 759, 58 Mise. 124; Morgan v. 
Durand, 101 N.Y.S. 1002, 51 Mise. 523; 
Matter of Smith, 94 N.Y.S. 90, 46 
Misc. 210, 4 Mills Surr. 460; Shaw v. 
English, 81 N.Y.S. 169, 40-Misc. 37; 
Matter of Whiting, 68 N.Y.S. 738, 33 
Mise. 274, 2 Mills Surr. 73; Newcomb 
v. Newcomb, 68 N.Y.S. 430, 33 Misc. 
191; Dornbusch v. Tietjen, 65 N.Y. 
S. 548, 31 Misc. 394; Gallavan v. Gal- 
lavan, 64 N.Y.S. 329, 31 Misc. 282 [aff 
68 N.Y. S. 30, 57 App. Div. 320]; Eakin 
v. Knabe, 64 N.Y.S. HOS eo Misc. DD 
Jurgens v. Rogge, 37 N.Y.S. 249, 16 
Mise. 100, 72 N.Y.St. 529; Matter of 
Stone, 37 N.Y-S. 583, eL5 sMISG colt 
Gibb.Surr. 463; Zone v. Zone, 25 N. 
Y.S. 843, 4 Mise. 559; In re Scott’s 
Will, 204 N.Y.S. 478; In re Hillis, 178 
N.Y.S. 348; In re Crofoot’s Will, 137 
N.Y.S. 430; Matter of Sohn, 24 N.Y. 
S. 350, Pow.Surr. 131; Lamb v. Lamb, 
14 N.Y.S. 206 [aff 30 N.E. 133, 131 N. 
Y. 227]; Greene v. Greene, 7 N.Y.S. 30 
[afi T°N.Y.S. 284, 54 Hun 93 (aff 26 
N.E. 739, 125 NY. 506, 21 Am.S.R. 
743)]; Heck v. Volz, 14 N.Y.St. 409; 
Bonard’s Will, 16 Abb.Pr.N.S. 202. 


N.C.—In re Cross, 170 S.E. 660, 205 


N.C. 160; Holmes v. York, 166 S.B. 
889, 203 N.C. 709; West v. Murphy, 
149 S.E. 731, 197 N.C. 488; Mangum v. 


Durham Loan & Trust Co., 142 S.E. 
711, 195 N.C. 469; McCullen  v. 
Daughtry, 129 S.B. 611, 190 N.C. 215; 
Gordon v. Ehringhaus, 129 S.B. 187, 
190 N.C. 147; Smith v. Creech, 119 
S.E. 3, 186 N.C. 187; McIver v. McKin- 
ney, 114 S.E. 399, 184 N.C. 393; Laws 
v. Christmas, 100 S.E. 587, 178 N.C. 
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59; Crouse v. Barham, 93 S.E. 979, 
vi . 460; Austin v. Austin, 76 S. 
0. 272, 160 N.C. 367; Ireland v. Foust, 
6 . 498; Foust v. Ireland, 46 N.C. 
Boyd v. Latham, 44 N.C. 365; 
Reeves v. Reeves, 16 N.C. 386. See 
Barham v. Holland, 100 S.E. 186, 178 
N.C. 104 (recognizing rule). 
Ohio.—McMerriman y. Schiel, 140 
N.E. 600, 108 Ohio St. 334; Gillen v. 
Kimball, 34 Ohio St. 352; Gilpin v. 
Williams, 17 Ohio St. 396; Rieck v. 
Richards, 178 N.E. 276, 40 Ohio App. 
201; Punch vy. Clayton, 10 Ohio App. 
145; McCoy v. Gosser, 30 Ohio C.A. 
312; Stark v. Marsh, 29 Ohio C.A. 417; 
Campbell v. McCue, 21 Ohio Cir.Ct.N. 
S. 67; Kiersted v. Smith, 10 Ohio S.& 
C.P. 279, 8 Ohio N.P. 378; Robinson 
v. Robinson, 13 Ohio N.P.N.S. 613; 
Reif v. Ulmer, 9 Ohio N.P.N.S. 234. 


Okl.—In re Hail’s Estate, 235 P. 916, 
106 Okl. 124. 


Pa.—In re Duffy’s Estate, 169 A. 
142; In re Fisher’s Estate, 153 A. 736, 
302 Pa. 516; In re Buechley’s Estate, 
128 A. 730, 283 Pa. 107; In re Moyer’s 
Wstate, 124 A. 331, 280 Pa. 131; In re 
Lippincott’s Estate, 120 A. 136, 276 
Pa. 283; Ostrom y. Datz, 274 Pa. 375; 
In re Fitzgibbon’s Hstate, 116 A. 289, 
272 Pa. 345; In re Kenworthy’s HEs- 
tate, 112 A. 774, 269 Pa..315; Dickson 
vy. Edwards, 106 A. 634, 263 Pa. 364; 
In re Close’s Estate, 103 A. 822, 260 
Pa. 269; In re Crozer’s Hstate, 101 A. 
801, 257 Pa. 241; In re Potter’s Estate, 
102 A. 758, 257 Pa. 468; In re Rau’s 
Hstate, 98 A. 1068, 254 Pa. 464; Glass 
v. Morgan, 88 A. 424, 241 Pa, 240, Amn. 
Cas. 1915B 237; Lefebvre v. D’Arcy, 
84 A’ 765, 286 Pal2s63 In re Phillips’ 
Estate, 55 A. 210, 205 Pa. 504, 97 Am. 
S.R. 743; In re Lloyd, 41 A. 733, 188 
Pa. 451; Ferry’s Appeal, 102 Pa. 207; 
Reynolds v. Crispin, 8 Pa.Cas. 252, 11 
A. 286; In re Kling’s Estate, 86 Pa. 
Super. 312; Reilly v. Kerestes, 70 Pa. 
Super. 71; In re Dorris’ Estate, 63 
Pa.Super. 345, 355; Hildebrant v. Hil- 
debrant, 42 Pa.Super. 190; Long v. 
Hill, 29 Pa.Super. 606; Shaffer v. 
Hummel, 15 Pa.Dist.&Co. 502; 
chanan’s Hstate, 15 Pa.Dist.&Co. 
Hartz’s HEst., 9 Pa.Dist.&Co. 
Klein’s Est., 9 Pa.Dist.&Co. 20; 
ler eve, “Boyd, 8 “Pa. Dist:&Co, 
Black’s Hstate, 7 Pa.Dist.&Co. 
Meara’s Estate, 3 Pa.Dist.&Co. 
Harding’s Estate, 1 Pa.Dist.&Co. 
Carlisle’s Est., 30 Pa.Dist. 
Searle’s Estate, 30 Pa.Dist. 288; 
ler v. Bower, 25 Pa.Dist. 867; Cross- 
man’s HMstate, 24 Pa.Dist. 600; Trout’s 
Hstate, 23 Pa.Dist. 790; Willcox’s Es- 
tate, 20 Pa.Dist. 300; Boulden’s Es- 
tate, 20 Pa.Dist. 241; Hager’s Estate, 
17 Pa.Dist. 1015; Dobbins’s Estate, 17 
Pa.Dist. 218; Fox’s Wstate, 16 Pa. 
Dist., 981, 34 Pa.Co. 309; Norris’ Hs- 
tate, 15 Pa.Dist. 449; Ballenger’s Hs- 
tate, 9 Pa.Dist. 34; Nicholas’ Estate, 
8 Pa.Dist. 725; Golz’s Estate, 8 Pa. 
Dist. 647, 23 Pa.Co. 249; Kelly’s Es- 
tate, 8 Pa.Dist. 51; Metz v. Metz, 7 
Pa.Dist. 194, 20 Pa.Co. 601; Hubbert’s 
Hstate, 6 Pa.Dist. 96; Cox’s. Estate, 
5 Pa.Dist. 206; Coffin’s Estate, 4 Pa. 
Dist. 93, 36 Wkly.N.C. 71; Hendricks 
v. Burkert, 2 Pa.Dist. 123; Marriner’s 
Hstate, 33 Pa.Co. 424; Burr’s Estate, 
32 Pa.Co. 11; Finegan’s Estate, 31 Pa. 
Co. 529; Bergdoll’s Estate, 27 Pa.Co. 
354; Corr’s HEstate, 26 Pa.Co. 244; 
McDowell’s Estate, 22 Pa.Co. 575; 
McAleer’s Estate, 16 Pa.Co. 450; Duf- 
fy’s Hstate, 16 Pa.Co. 300; Adam’s 
Hstate, 13 Pa.Co. 417; Joyce’s Estate, 
5 Pa.Co. 179; In re Stiver’s Hstate, 5 
Pa.Co. 113, 21 Wkly.N.C. 335; Wil- 
liamson’s Estate, 3 Pa.Co. 239. See 
In re Gerheim’s Estate, 88 Pa.Super. 
530; Metz v. Metz, 20 Pa.Co. 601 (both 
recognizing rule). 

R.I.—Dunham vy. Randall, 
MO Se Ons Re, (555 
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Vie Colt, 1146 -A. (857; 50 Re 262: Colt 
v. Industrial Trust Co., 146 A. 628, 50 
R.I. 242; Petition of Norris, 125 A. 
84, 46 R.I. 57; Industrial Trust Co. 
v. Gardner, 117 A. 541, 44 R.I. 404; 
Hammill v. Anderson, 110 A. 422, 43 
R.I. 108; Merrill v. Macomber, 93 A. 
642, 37 R.I. 458; Hazard v. Stevens, 
88 A. 980, 86 R.I. 90; Cook v. Cook, 
86 A. 899, 35 R.I. 342; Woodward v. 
Congdon, 83 A. 433, 34 R.I. 316, Ann. 
Cas.1914C 809; Nye v. Koehne, 47 A. 
215, 22 R.JI. 118; Pell v. Mercer, 14 
EU AE De 


S.C.—Free v. Sandifer, 126 S.E. 521, 
131 S.C. 232; MacDonald v. Fagan, 
PASE TOS elke s. Cy Dp LOss jemklarre 
v. Moseley, 96 S.E. 608, 109 S.C. 477. 


Tenn.—Green v. Young, 40 S.W.(2d) 
793, 163 Tenn. 16; Waller v. Sproles, 
22 S.W.(2d) 4, 160 Tenn. 11; Maynor 
v. Vaughn, 17 S.W.(2d) 910, 159 Tenn. 
281; McDonald v. Ledford, 205 S.W. 
312, 140 Tenn. 471; Gourley v. Thomp- 
son, 2 Sneed 387; Deadrick v. Armour, 
10 Humphr. 588; Jarnagin v. Con- 
way, 2 Humphr. 50. 


Tex.— Ferguson y. Ferguson, 45 S. 
W.(2d) 1096, 79 A.L.R. 1163 [rev (Civ. 
App.) 288 S.W. 833]; Heller v. Heller, 
269 S.W. 771, 114 Tex. 401; Bittner v. 
Bittner, (Commn.App.) 45 S.W.(2d) 
148 [aff (Civ.App.) 27 S.W.(2d) 852]; 
Kostroun v. Plsek, (Commn.App.) 15 
S.W.(2d) 220 [rev (Civ.App.) 6 S.W. 
(2d) 813]; Ellet v. McCord, (Civ. 
App.) 41 S.W.(2d) 110; Sims v. Mc- 
Mullan, (Civ.App.) 22 S.W.(2d). 313 
[rev on other grounds (Commn.App.) 
37 S.W.(2d) 141]; Grant v. Stephens, 
(Civ.App.) 200 S.W. 893 [error re- 
fused] (cit Cyc); Kearney v. Nichol- 
son, (Civ.App.) 67 S.W. 361. See Ver- 
halen v. Klein, (Civ.App.) 268 S.W. 
975 (recognizing rule). 

Va.—Daniel v. Brown, 159 S.E. 209, 
156 Va. 563, 75 A.L.R. 1877; Parsons’ 
Adm’r v. Fitchett, 138 S.E. 491, 148 
Va. 322; Neblett v. Smith, 128 S.E. 
247, 142 Va. 840; McCabe v. Cary’s 
Ex’r, 116 S.E. 485, 135 Va. 428; Coff- 
man’s Adm’r vy. Coffman, 109 S.B. 454, 
131 Va. 456; Robinett v. Taylor, 93 
S.H. 616, 121 Va. 583; Honaker y. 
Starks, 75 S.BH. 741, 114 Va. 37. 


Wash.—In re Thompson’s Estate, 
10 P.(2d) 245, 168 Wash. 32; In re 
Peters’ Estate, 172 P. 870, 101 Wash. 
572; In re Lotzgesell’s Estate, 113 P. 
1105, 62 Wash. 352. 

W.Va.—Runyon v. Mills, 103 S.E. 
112, 86 W.Va. 388; Cowherd v. Flem- 
ing, 100 S.H. 84, 84 W.Va. 227; Car- 
ney v. Kain, 23 S.E. 650, 40 W.Va. 758; 
Houser v. Ruffner, 18 W.Va. 244; Ir- 
win v. Zane, 15 W.Va. 646. 

Wis.—In re Southard’s Will, 242 N. 
W. 583, 208 Wis. 148; In re Merrill’s 
Estate, 220 N.W. 888, 196 Wis. 357; 
In re Radcliffe’s HMstate, 216 N.W. 501, 
194 Wis. 330; Holmes v. Walter, 95 
N.W. 380, 118 Wis. 409, 62 L.R.A. 986. 


Wng.—Royle v. Hamilton, 4 Ves.Jr. 
437, 31 Reprint 225. 

Alta.—Re Christenson, 21 Dom.L.R. 
354, 7 West.Wkly. 1382, 30 West.L.R. 
703 ‘Leit Cyc] 

B.C.—In re Miller, 22 B.C. 531. 


Ont.—In re Orr, 40 Ont.L. 567; 
Conger, 19 Ont.L.R. 499, 1 Ont.W.N. 
57; Walsh v. Fleming, 10 Ont.L.R. 
226, 5 Ont.W.R. 6938; Sisters of St. 
Joseph v. Walsh, 15 Ont.W.N. 12; 
Ling v. Smith, 25 Grant Ch. 246. 


Newfoundl.—Mandeville v. Pinsent, 
5 Newfoundl. 19. 


See In re Peck’s Hstate, 144 A. 686, 
101 Vt. 502 [foll 144 A. 689, 101 “Vt. 
509] (recognizing rule). 


“Tt is reasonable to suppose that a 
man who makes a will does not intend 
to die intestate as to any part of his 
property and courts are reluctant to 
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construe a will so as to cause a par- 
tial intestacy.” Dunham y. Randall, 
5D Ase 98) (SIRE nO ee 


[a] Other statement of rule.—The 
rule as to the presumption against 
intestacy, differently stated, is that 
where the language employed in a 
will is susceptible of two construc- 
tions, one of which conveys absolute 
title to all the property attempted to 
be devised, and the other a lesser es- 
tate, without disposition of the re- 
mainder of the title, the one disposing 
of the entire title will be adopted and 
enforced in the absence of a clear in- 
dication in the will itself that such 
purpose was not intended. Wester- 
man v. Rastetter, 267 S.W. 180, 206 
Ky. 295. 


[b] Reason for rule-—The reason 
of the presumption is to prevent the 
incongruous situation of the estate 
passing partly by will and partly by 
descent. Ball v. Townsend, 125 A. 
758, 145 Md. 589; Bond vy. Riley, 296 
S.W. 401, 317 Mo. 594. 


[c] Rute applied.—(1) A bequest 
to a testatrix’s husband of all ‘“mon- 
ey” that she had at her death may in- 
clude certain bonds and a note, in or- 
der to prevent intestacy as to them. 
Pohlman vy. Pohlman, 150 S.W. 829, 
150 Ky. 679. (2) An enumeration of 
paragraphs by testator on margin of 
the paper on which the will is writ- 
ten, to which no reference is made 
in body of will as a means for identi- 
fication of something therein, is not 
controlling in ascertaining his inten- 
tion, and two such paragraphs may 
be read as one to prevent intestacy, 
unless there is something in will to 
the contrary, if testator’s intention to 
dispose of his entire estate is other- 
wise clear. Bruce v. Bruce, 107 A. 
434, 90 N.J.Eq. 573 [rev 105 A. 492, 90 
N.J.Eq. 118]. 


[ad] Nature of presumption.—(1) 
The presumption against intestacy is 
not a rule of law, but is a rule of con- 
struction in aid of the discovery of 
the testator’s intention. Horak v. 
Stanley, (Iowa) 249 N.W. 166. (2) 
The presumption against intestacy is 
not conclusive, but is merely one of 
fact, and is indulged because it is 
according to the common understand- 
ing and conduct of ordinary people, 
most likely the true intention of the 
testator. Kostroun v. Plsek, (Tex. 
Commn.App.) 15 S.W.(2d) 220 [rev 
(Civ.App.) 6 S.W.(2d) 813]. 


[e] Fact of making will as creat- 
ing presumption.—(i) It has been 
held that the fact that the testator 
has made a will in itself raises a 
strong presumption against an expec- 
tation or desire on his part of leaving 
a portion of his estate undisposed of 
by his will. In re Whitmore’s Will, 
263 N.Y.S. 4138, 147 Misc. 129; In re 
Hayes’ Hstate, 263 N.Y.S. 730, 146 
Mise. 660; In re Manning’s Will, 234 
N.Y.S. 109, 133 Mise. 695 Pfaff 235 NUy. 
S. 835, 224 App.Div. 644 (aff 170 N.B. 
135, 252 N.Y. 540)]; McCullen v. 
Daughtry, 129 S.E. 611, 190 N.C. 215; 
Ferguson vy. Ferguson, (Tex.) 45 S.W. 
(2d) 1096, 79 A.L.R. 1163 [rev (Civ. 
App.) 288 S.W. 833]; Kostroun' vy, 
Plsek, (Tex.Commn.App.) 15 S.W.(2d) 
220 [rev (Civ.App.) 6 S.W.(2d) 813]; 
Jones v. Brown, 144 S.E. 620, 151 Va. 
622; In re Thomson’s Estate, 10 P. 
(2d) 245, 168 Wash. 32; In re Rada- 
cliffe’s Estate, 216 N.W. 501, 194 Wis. 
330. (2) It has also been held, how- 
ever, that it is not accurate to say 
that there is always such presump- 
tion whenever a person makes a will, 
for it is by no means an unheard of 
thing for one to make a will for the 
purpose of disposing of some particu- 
lar article or property and to leave 
the rest of his estate for distribution 
under the law. Lyon v. Safe Deposit 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of it.S* The presenee®® or absence®® of a residuary 
clause in the will have-each been alluded to by the 
courts as strengthening the presumption against 
partial intestacy. It has been held that a construc- 
tion against intestacy may be adopted though it ren- 
ders as surplusage a provision of the will.$? 
Conflicting presumptions. The presumption that 
the testator did not intend to die intestate as to any 
of his property, but intended to dispose of the whole 
thereof by his will, when applied as an aid in con- 
struing the will,8® may, under some circumstances 
come in conflict with the presumption that the tes- 
tator did not intend to disinherit his heirs.2® These 
presumptions have been held by some courts to be 
of like force and effect, so that in applying one the 
other must not be overlooked;®® and some courts 
have said that the presumption against intestacy is 
not stronger than the presumption that the testator 
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where the two rules come into conflict, it has been 
held by some courts that the rule that an heir is not 
to be disinherited except by express words or neces- 
sary implication is paramount to the rule that the 
testator is presumed not to have intended to die in- 
testate as to any of his property,®? but the contrary 
position has also been taken, that the presumption 
against intestacy is superior to that by which the tes- 
tator is presumed not to intend to disinherit his 
heirs.°? Neither presumption, however, ean be per- 
mitted to defeat the intention of. the testator which 
is expressed in apt words or which appears by clear 
impliecation.°* 

[§ 1148] (2) Absence or Failure of Complete Dis- 
position.®® The presumption against a partial in- 
testacy may be applied in construing a will only 
where an intention to pass the whole estate is ex- 
pressed in some form;°® and a construction based 


did not intend to disinherit his heirs.9+ 


& Trust Co., 87 A. 1089, 120 Md. 514. 


[f] Whether a nart of the testa- 
tor’s property passes by intestacy is 
a question of construction and not a 
matter of fact, and the court must 
act on its own views of the law, and it 
cannot be controlled by the admis- 
sions of the parties. Turner’s Ap- 
peal, 12 N.W. 493, 48 Mich. 369, 

{[g] Words of quantity or value 
will not control where there is a gen- 
eral description showing that the tes- 
tator intended to dispose of his en- 
tire estate. Deppen’s Trustee v. Dep- 
pen, 117 S.W. 352,182 Ky.-755) See 
Jungels v. Heiler, 129 N.H. 125, 295 
Ill. 498 [cit Cyc] (where rule was 
conceded). 

.[h] Where will names all next of 
kin, the natural objects of the testa- 
tor’s bounty, and makes provision for 
each of them, the presumption that 
he has made a full division of his 
property between them acccrding to 
his purpose is stronger. Jordan vy. 
Ringstaff, 105 So. 641, 213 Ala. 512. 

{i] Construction against intestacy 
as affected by punctuation.—(1) The 
punctuation of a will will not be dis- 
regarded where the effect of so do- 
ing is to lead to an intestacy which 
otherwise would not arise. Berg- 
doll’s. Estate, 27 Pa.Co. 354. (2) 
Punctuation in general see supra § 
1143. 

{j] Provision for distribution ac- 
cording to intestate laws.—A provi- 
sion in a will that property should be 
distributed according to the intestate 
laws is none the less a testamentary 
disposition, and no portion of a tes- 
tator’s estate becomes intestate prop- 
erty merely because of such _ provi- 
sion. Daboll v. Daboll, 125 A. 253, 101 
Conn. 142; Huber v. Carew, 26 Ohio 
Cir.Ct. 389; Hildebrant v. Hildebrant, 
42 Pa.Super. 190. 

Presumption against intestacy as 
applicable to testamentary trusts see 
infra § 1856. 


84 Iowa.—Harvey v. Clayton, 220 
N.W. 25, 206 Iowa 187 [cit Cyc]. 

Kan.—Guthrie v. Guthrie, 286 P. 
195, 130 Kan. 433. 

N.C.—Mangum v. Durham Loan & 
Trust Co., 142 S.B. 711, 195 N.C. 469. 

Pa.—Biles v. Biles, 127 A. 235, 281 
Pa. 565; Ostrom v. Datz, 274 Pa. 375; 
Craig v. Craig, 107 A. 719, 264 Pa. 
380; Worst v. De Haven, 104 A. 802, 
262 Pa. 39; Glass v. Morgan, 88 A. 
424, 241 Pa. 240, Ann.Cas.1915B 237; 
Woodside’s Estate, 41 A. 475, 188 Pa. 
45; Reimer’s Hstate, 28 A. 493, 159 
Pa. 212; Hofius v. Hofius, 92 Pa. 305; 
Raudenbach’s Appeal, 87 Pa. 51; Lit- 
tle’s Appeal, 81 Pa. 190; Stehman vy. 


However, 


Stehman, 1 Watts 466; In re Kling’s 
Hstate, 86 Pa.Super. 312; In re Stille’s 
Estate, 69 Pa.Super. 56; Klapp’s Es- 
tate, 19 Pa.Super. 150. 

Tex.—Grant v. Stephens, (Civ.App. 
200 S.W. 893. ‘ u 


85. Conn.—Hartford-4tna Nat. 
Bante v. Weaver, 137 A. 388, 106 Conn. 


Ky.—Shaver v. Weddington, 
W.(2d) 980, 247 Ky. 248. 

Md.—Phillips v. Taylor, 129 A. 18, 
148 Md. 157; Ball v. Townsend, 125 
A. 758, 145 Md. 589; Fisher v. Wag- 
ner, 71 A. 999, 109 Md. 243, 21 L.R.A. 


56 S. 


N.S. 121; Welsh v. Gist, 61 A. 665, 101 
Md. 606, 11 Prob.Rep.Ann. 77. See 
Lyon v. Safe Deposit & Trust Co., 87 
me hues 120 Md. 514 (recognizing 
rule). 


Mass.—McPE]wain v. Allen, 134 N.E. 
620, 241 Mass. 112. 

N.J.—Danker v. Cooper, 168 A. 640, 
114 N.J.Eq. 283. 

N.Y.—Chemical Bank & Trust Co. 
v.; Streat, 261 NvY.S. 613, 237 App.Div. 
441; In re Whitmore’s Will, 263 N.Y. 
S. 413, 147 Misc. 129; In re Arnolt’s 
Estate, 217 N.Y.S. 323, 127 Misc. 579. 


sot ee v. Boyd, 8 Pa.Dist.&Co. 
52. 

Tex.—Ellet v. McCord, (Civ.App.) 
41 S.W.(2d) 110; Grant v. Stephens, 
(Civ.App.) 200 S.W. 893. 

Va.—Neblett vy. Smith, 128 S.E. 247, 
142 Va. 840. 


Construction of residuary clause to 
prevent intestacy see infra § 1477. 


86. Alford v. Bennett, 117 N.E. 89, 
279 Ill. 375; Felkel v. O’Brien, 83 N.E. 
170, 231 Ill. 329; West v. West, 213 
N.Y-S* 480, 215 App.Div.) 285; In re 
Coleman’s Estate, 257 N.Y.S. 831, 143 
Misc. 601; 
N.Y.S. 484, 184 Mise. 409 [aff 239 N. 
Y.S. 688, 228 App.Div. 779 (aff 173 N. 
By 8444 254 ON. You 513) 95 9 on re. Kava 
anagh’s Will, 232 N.Y.S. 308, 133 Misc. 
399; In re Faust’s Estate, 145 N.Y.S. 
842, 83 Misc. 250; Ford v. McBrayer, 
88 S.E. 736, 171 N.C. 420; Kelly’s Hst., 
8 Pa.Dist. 51. See Jungels v. Heiler, 
129 N.E. 125, 295 Ill. 498 (where rule 
was conceded). 

87. Meeks v. Meeks, 53 N.Y.S. 1028, 
32 App.Div. 520 [aff 55 N.H. 278, 161 
INeYe, 16.olls 

88. See supra text and notes 81- 
87. 

89. 
32. 

90. Harvey v. Clayton, 220 N.W. 
25, 206 Iowa 187; Woodruff v. White, 
79 A. 304, 78 N.J.Eq. 410 [aff 81 A. 
1134, 79 N.J.Eq. 225]; In re French’s 


See infra § 1149 text and note 


In re MecGowan’s Will, 235} 


on such presumption will not be made where it is 


Estate, 140 A. 549, 292 Pa. 37; In re 
Lippincott’s Estate, 120 A. 136, 276 
Pa. 283; Dickson v. Edwards, 106 A. 
634, 263 Pa. 364; In re Grothe’s Es- 
tate, 78 A. 88, 229 Pa. 186; Watson v. 
Martin, 77 A. 450, 228 Pa. 248, 20 Ann. 
Cas. 1288; Shaner v. Wilson, 56 A. 
1086, 207 Pa. 550; Howe’s Appeal, 17 
A. 588, 126 Pa. 233; Buchanan’s Es- 
tate, 15 Pa.Dist.&Co. 414; Connelly’s 
Estate, 1 Pa.Dist.&Co. 561; Campbell’s 
Estate, 22 Pa.Dist. 986; Metz v. Metz, 
20 Pa.Co. 601; Adams’s Estate, 9 Pa. 
Co. 664; Barker v. Haner, 161 S.E. 
34, 111 W.Va. 237. 

91. Hunter v. Miller, 190 N.W. 583. 
109 Neb. 219; Watson v. Martin, 77 
A. 450, 228 Pa. 248, 20 Ann.Cas. 1288. 


$2. Raymond v. George Junior Re- 
public Ass’n, 144 N.Y.S. 98, 82 Misc. 
507, 11 Mills Surr. 247; McDonald v. 
Ledford, 205 S.W. 312, 140 Tenn. 471. 


$3. Roberts v. Cleveland, 132 So. 
314, 222 Ala. 256. 
94. In re Grothe’s Estate, 78 A. 


88, 229 Pa. 186. 


Intention of testator as controlling 
construction see supra §§ 1118-1125. 


Words operative to pass real prop- 
erty and interests therein in general 
see infra §§ 1401-1406. 

95. Cross references: 
Admissibility of extrinsic evidence to 

prove and correct alleged mistake 

or omission in will see infra §§ 

1186-1188. 

Persons who take on failure of testa- 
mentary disposition as determined 
by presence or absence of residuary 
clause see infra §§ 2301-2319. 

Persons who take on failure of testa- 

mentary disposition due to: 
Failure of gift of proceeds of sale 
see infra § 2324. 

Failure of legacy charged on devise 
see infra § 2323. 

Failure of precedent estate see in- 
fra § 2320. 
Failure of subsequent estate or lim- 
itation over see infra § 2321. 
Failure of testamentary trust see 
infra § 1934. 

Failure to dispose of remainder see 
infra § 2322. 

Invalidity of condition of will see 
infra § 2325. 

Invalidity of secret trust see infra 
§ 1934. 

Refusal of legacy or devise charged 
with payments see infra § 2328. 

Suspension of vesting or sale see 
infra. § Zee 

96. Ark.—Webb v. Webb, 163 S.W. 
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apparent from the language of the will that it would 
be contrary to the intention of the testator,®’ or 
where intestacy is effected by the plain and unam- 
Where the testator, 


biguous language of the will.°® 
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Cal.—In re Hoytema’s Estate, 181 
P. 645, 180 Cal. 430. 


Ill.—Ffoss v. State Bank & Trust 


Conmsae Tue 94, i IN 2 aki 257 
Ill.App. 4385]; Dailey v. Dailey, 224 
Tr App.) 17. 


Ky.—Walters v. Neafus, 125 S.W. 
167, 186 Ky. 756; Talbott v. Talbott, 
? Ky. Le 64, 


Md.—Lyon y. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


Mass.—Cavan v. Woodbury, 133 N. 
BH. 95, 240 Mass. 125. 

Mo.—Allison v. Hitchcock, 274 S.W. 
798, 309 Mo. 488. 

Tex.—Grant v. Stephens, (Civ.App.) 
200 S.W. 893 [error refused] (cit Cyc). 

Wis.—Gallagher v. McKeague, 103 
N.W. 233, 125 Wis. 116, 110 Am.S.R. 
821, 10 Prob.Rep.Ann. 520. 

B.C.—In re Miller, 22 B.C. 531. 

But see Pierce v. Root, 84 A. 295, 
86 Conn. 90 (where it was held that 
it is not enough to vary the effect of 
the presumption against intestacy 
which attaches to the language’ used 
by the testator that he had no intent 
not to die intestate, except such as the 
law supplies, but he must have had a 
contrary intent). 

97. Ark.—Akins v. Heiden, 7 S.W. 
(2d) 15, 177 Ark. 392. 


Cal.—In re Young’s’ Estate, 55. P. 
1011, 123 Cai. 337; In re Bradley’s Hs- 
tate, 260 P. 575, 86 Cal.App. 173. 


re ane v. Evans, 24 App.D.C. 
127. 


I]il.—Rasmusson v. Unknown Wife 
of Hoge, 27 NB. 356, 293) El (10s; 
Jacobs v. Ditz, 102 N.E. 1077, 260 Ill. 
98; Thomas v. Thomas, 82 N.E. 236, 
Pe Ns PRM 

Iowa.—Horak v. Stanley, 249 N.W. 
166. See In re Scheiner’s Will, 247 N. 
W. 532 (recognizing rule). 

Ky.—Bain v. Hardin, 4 S.W.(2d) 
745, 223 Ky. 792; Walton Bank & 
Trust Co. v. Carpenter, 266 S.W. 358, 
205 Ky. 629; Powers v. Burke, 241 S. 
W: 53, 194 Ky. 796; “Thurmond. v. 
Thurmond, 228 S.W. 29, 190 Ky. 582; 
Buckley v. Hogan, 134 S.W. 1139, 142 
Ky. 706; Watkins’ Adm’r v. Watkins’ 
Ex’rs, 120 S.W. 341. See Hardin’s Px’r 
v. Hardin, 186 S.W. 898, 170 Ky. 736 
(recognizing rule). 


Me.—Hay v. Dole, 111 A. 713, 119 
Me. 421. 

Md.—Phillips v. Taylor, 129 A. 18, 
148 Md. 157. See Fisher v. Wagner, 
71 A. 999, 109 Md. 243, 21 L.R.A.N.S. 
121 (recognizing rule). 


Mass.—Sherwin v. Smith, 185 N.E. 
alte 


Mich.—Powell v. Beebe, 133 N.W. 8, 
167 Mich. 306. 

Minn.—Sponberg v. Lidstrom, 247 
N.W. 679, 187 Minn. 650, aff 245 N.W. 
636, 187 Minn. 650. 


Mo.—Crowson v. Crowson, 19 S.W. 
(2d) 634, 323 Mo. 633; Allison v. 
Hitchcock, 274 S.W. 798, 309 Mo. 488; 
Tillerson v. Taylor, 220 S.W. 950, 282 
Mo. 204. 


N.Y.—In re Disney’s Will, 82 N.F. 
1093, 190 N.Y. 128 [rev 103 N.Y.S. 391, 
118 App.Div. 378]; In re McClure’s 
Will, 32 N.E. 758, 186 N.Y. 238; Nolan 
v. Nolan, 154 N.Y.S. 355, 169 App.Div. 
372, 15 Mills Surr. 455; In re Hunt’s 
Will, 189 N.Y.S. 55, 116 Mise. 23 [rev 
on other grounds 202 N.Y.S. 224, 207 


a! 
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App.Div. 127 (aff 143 N.E. 764, 237 N. 
Y. 613)]; In re Werlich’s Estate, 176 
N.Y.S. 269, 107 Mise. 207 [rev on other 
grounds 179 N.Y.S. 692, 190 App.Div. 


353] 


N.C.—Kidder v. Bailey, 122 S.E. 22, 
187 NC. 505. 


Pa.—Dickson v. Edwards, 106 A. 
634, 263 Pa. 364; In re Grothe’s HEs- 
tate, 78 A. 88, 229 Pa. 186; In re Ger- 
heim’s Estate, 88 Pa.Super. 530; Con- 
nelly’s Est., 1 Pa.Dist.&Co. 561; Hent’s 
Hst., 19 Pa.Dist. 303; Beck’s Estate, 
17 Pa.Dist. 342; Wunder’s Hst., 13 Pa. 
Dist. 197. 

R.I.—Jenison v. Jenison, 155 A. 246, 
Si) RD. 388. 

Tex.—Verhalen v. Klein, (Civ.App.) 
268 S.W. 975 [cit Cyc]; Coleman v. 
Jackson, (Civ.App.) 126 S.W. 1178. 
See Kostroun v. Plsek, 15 S.W.(2d) 
220 [rev (Civ.App.) 6 S.W.(2d) 813] 
(recognizing rule). 

Vt.—In re Peck’s Estate, 144 A. 686, 
101 Vt. 502 [foll In re Peck’s Estate, 
144 A. 689, 101 Vt. 509]. 


Va.—Adams v. Cowan, 168 S.E. 750; 
Jones v. Brown, 144 S.H. 620, 151 Va. 

W.Va.—Coberly v. 
336, 60 W.Va. 295. 

Intention of testator as controlling 
construction see supra §§ 1118-1125. 

Admission of extrinsic evidence to 
overcome presumption against intes- 
tacy see infra § 1172. 

$8. Ark.—Webb v. Webb, 163 S.W. 
TAG valle Auisicsa 5.4: 


Ill_— Foss v. State Bank & Trust 
Con its NG) SASe Toe: Mati azon 
Ill. App. 435]; Wixon v. Watson, 73 N. 
BE. 306, 214 Ill. 158. 

Ky.—Walton Bank & Trust Co. v. 
Carpenter, 266 S.W. 358, 205 Ky. 629; 
Thurmond vy. Thurmond, 228 S.W. 29, 
190 Ky. 582; Gray v. Garnett, 146 S. 
W. 18, 148 Ky. 34. 

Me.—Hay v. Dole, 111 A. 7138, 119 
Me. 421. 

N.J.—Woodruff v. White, 79 A. 304, 
78 N.J-Eq. 410 [aff 81 A. 1134, 79 N.J. 
Hq. 225]. 

N.Y.—In re Tamargo, 115 N.E. 462, 
220 N.Y. 225; In re Disney’s Will, 82 
N.E. 1098, 190 N.Y. 128; Cobb v. Mc- 
Carthy, 179 N.Y.S. 666; In re Davis’ 
Hstate, 178 N.Y.S. 550, 109 Misc. 194. 


N.C.—McCallum v. McCallum, 83 S. 
E. 250, 167 N.C. 310. 

Pa.—In re Thompson’s Estate, 79 
A. 178, 229 Pa. 542; In re Grothe’s 
Festate, 78 A. 88, 229 Pa. 186; Connel- 
ly’s Hst., 1 Pa.Dist.&Co. 561; Metz v. 
Metz, 20 Pa.Co. 601. 


R.I.—Newport Trust Co. v. Johnson, 
167 A. 128. 


Tenn.—Oldham v. York, 41 S.W. 333, 
99 Lenn. 68. 


~- Tex.—Grant v. Stephens, (Civ.App.) 
200 S.W. 893 [error refused] [cit Cyc]. 

99. Ark.—Barlow v. Cain, 225 S.W. 
228, 146 Ark. 160; Webb v. Webb, 163 
S.W. 1167, 111 Ark. 54. 


Cal.—In re Hisey’s Hstate, 289 P. 
889, 106 Cal.App. 678; In re Koch’s 
Estate, 96 P. 100, 8 Cal.App. 90. 

Coio.—Gibson y. Hills, 272 P. 660, 
84 Colo. 596. 


Tll.—Foss v. State Bank 
Cor 


Earle, 54 S.B. 


& Trust 
175 N.E. 12, 343 Ill. 94 [aff 257 


Ill.App. 485]; Stevenson v. Stevenson, 
121 N.R. 202, 285 Ill. 486; arsten y. 
Karsten, 98 N.E. 947, 254 Ill. 480; 
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intentionally or otherwise, has failed to provide in 
his will for the disposition of all of his property,°®® 
or of the entire quantum of his estate, or has fail- 
ed to provide for a contingency which has actually 


Dailey v. Dailey, 224 Ill.App. 17. 


Ind.—Carnahan v. Freeman, 108 N. 
JOE MW iaaen vey mbavels ji7t dk. 


Iowa.—Leighton v. Leighton, 188 N.. 


W. 922, 193 Iowa 1299. 


Ky.—Shields v. Shields, 214 S.W. 
907, 185 Ky. 249; Gray v. Garnett, 146 
S.W. 18, 148 Ky. 34. 


Md.—Lyon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


Mass.—Schell vy. Schuler, 
523, 194 Mass. 441. 


Minn.—In re May’s Estate, 160 N. 
W. 790, 135 Minn. 299. 


N.J.—Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]; In re Rogers’ Es- 
tate, 109 A. 16, 91 N.J.Eq. 294; Tyn- 
dale v. McLaughlin, 95 A. 117, 84 N. 
J.Eq. 652; Nagle v. Conard, 81 A. 841, 
79 N.J.Eq. 124 [aff 86 A. 1103, 80 N.J. 
Eq. 253, and 87% A. 1119, 80 N.J.Ea. 
252]; Woodruff v. White, 79 A. 304, 
78 N.J.Eq. 410 [aff 81 A. 1134, 79 NJ. 
Eq. 225]. 

N.Y.—Fries v. Osborn, 82 N.E. 716, 
190 N.Y. 35, 19 L.R.A.N.S. 457; Brown 
v. Quintard, 69 N.E. 225, 177 N.Y. 75; 
Clark v. Cammann, 54 N.E. 709, 160 
ae eee Cobb v. McCarthy, 179 N.Y. 


N.C.—In re Wolfe’s Will, 117 S.E. 
804, 185 N.C. 563. 


Ohio.—Nelson ‘v. Minton, 187 N.E. 
576, 46 Ohio App. 39. 


Pa.—In re Thompson’s Estate, 79 
A. 173, 229 Pa. 542; Duffield v. Mor- 
Tot 8 Watts & S. 348 [rev 4 Pa.L.J. 
( . 

Va.—Conrad v. Conrad’s Ex’r, 97 S. 
E. 336, 123 Va. 71d. 


W.Va.—Spurrier vy. Hobbs, 70 S.E. 
760, 68 W.Va. 729, Ann.Cas.1912B 342; 
Coberly v. Earle, 54 S.E. 336, 60 W. 
Va. 295, 12 Prob.Rep.Ann. 291; Gra- 
ks v. Graham, 23 W.Va. 36, 48 Am.R. 


eB Bite re Estate of Brown, 28 B. 


80 N.E. 


Ne wah Walmsley, 15 Ont.W.N. 

Limitation on power of court to 
write into will provision omitted by 
testator see supra § 1110. 


“If a testator devises or bequeaths 
property definitely and_ specifically 
mentioned, and adds no clause which 
is more comprehensive, there is no 
presumption that because he devised 
or bequeathed some property thus 
mentioned he’ intended to devise or 
bequeath other property not mention- 
ed nor included. But, even if he had 
such intention, if he did not so ex- 
press it as the court can ascertain it 
from the will and such surrounding 
circumstances as are permissible to 
be shown by evidence, it cannot be 
carried out.’’ Lyon v. Safe Deposit & 
aknee Co., 87 A. 1089, 1094, 120 Ma. 
514. 

1. Colo.—Blatt v. Blatt, 243 P. 
1099, 79. (Colo. Of, 57 TAME. Raya. 


Ill.—Wixon v. Watson, 73 N.E. 306, 
214 Ill. 158; Kenwood Trust & Sav- 
ings Bank v. Palmer, 209 Ill.App. 370 
Laff 121 .N.E. 186]. 


Iowa.—Horak v. Stanley, 249 N.W. 
166; Harvey v. Clayton, 220 N.W. 25, 
206 Iowa 187. 


Ky.—Sledd v. Rickman, 234 S.W. 
610, 192 Ky. 823; Walters v. Neafus, 
125 S.-W. 167, 136 Ky, 756. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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occurred,” or in the case of a lapse of a legacy or 
devise,* or where the testator’s attempted disposi- 
tion is Invalid,* or is not expressed with certainty,® 
or where the testator has failed to designate benefi- 
ciaries,® or has failed to designate them with cer- 
tainty,’ or where a portion of the will is missing,® 
the court cannot place a construction on the will not 
warranted by its language, but the testator must be 
held to have died intestate as to such property. It 
has been held that where the testator fails to dis- 
pose of all of his property in the specific devises and 
bequests in his will, and there is no residuary clause, 
he must be held to have died intestate as to such 


Mass.—Cavan v. Woodbury, 133 N. 
E. 95, 240 Mass. 125; Shea v. Mait- 
land, 129 N.E. 399, 287 Mass. 221. 

N.Y.—In re McClure’s Will, 32 N.E. 
758, 136 N.Y. 238; In re Knapp’s Es- 
tate, 253 N.Y.S. 409, 141 Misc. -540; 
In re Blake’s Estate, 100 N.Y.S. 627, 50 
Mise. 672. 

N.C.—} 
BK. 250, 167 N.C. 310 

Or.—Kaser v. Kaser, 137 P. 187, 68 
Or. 153. 

Pa.—In re Grothe’s Estate, 78 A. 88, 
229 Pa. 186; Shaner v. Wilson, 56 A. 
1086, 207 Pa. 550. 

R.I.—Newport Trust Co. v. John- 
son, 167 A. 128. 


McCallum, 83 S. 


é aker v.. Early, 112.8. 
EB. 599, 182 Va. 408. 

See Smith v. Sweetser, 
974 (recognizing rule). 

2. Colo.—In re Westlake’s Estate, 
266 P. 714, 83 Colo. 540. 


Sy cea ya ha v. Conrad, 148 N.E. 17, 
3170 Pll. 224 
Ee cota v. Woodford’s Con- 
erccnional Parish, 109 A. 371, 119 Me. 
42. 


19 F.(2d) 


Md.—Henderson v. 
A. 691, 131 Md. 308. 

Mass.—Springfield Safe Deposit & 
Trust Co. v. Dwelly, 106 N.E. 554, 219 
Mass. 65. 

Neds Stoutrve ©oOk. SLaA. sel, u Uo 
iti 573 [rev 75 A. 583, 77 N.J.Eq. 
1 : 


Henderson, 101 


N.Y.—Matter of Hoffman, 94 N.E. 
990, 201 N.Y. 247; In re Disney’s Will, 
82 N.E. 1093, 190 N.Y. 128; “Teetsell 
v. Ross, 195 N.Y.S. 463, 201 App. Div. 
826; In re McCafferty’s Will, 254 N.Y. 
S. 789, 142 Misc. 371 [aff 257 N.Y.S. 
978, 236 App.Div. 678]. 

Pa.—In re English’s Estate, 89 A. 
680, 242 Pa. 545. 


Eng.—Lett v. Randall, 10 Sim. 112, 
59 Reprint 555. 

fa] Gther statement of rule.—tIf 
the testator has overlooked a condi- 
tion which he would perhaps have 
provided for if it had occurred to him, 
the court cannot guess at what provi- 
sion he would probably have made 
and by construction read it as a part 
of his will on the presumption that 
he would naturally have mede such 
a provision if he had thought of it. 
Pontius v. Conrad, 148 N.E. 17, 317 Ill. 
241. 
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3. Ala.—Caldwell v. Caldwell, 


So. 493, 204 Ala. 161. 

Cal.—In re Bradley’s Estate, 260 P. 
575, 86 Cal.App. 173. 

Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203. 

N.Y.—In re Kimberley’s Estate, 44 
N.E. 945, 150 N.Y. 90; Vernon v. Ver- 
non, 53 N.Y. 351 [mod 7 Lans. 492]; 
In re Reynold’s Will, 178 N.Y.S. 821, 
109 Mise. 453 [aff 181 N.Y.S. 951]; 
Matter of Whiting, 68 N.Y.S. 738, 33 
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property.°® 
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Misc. 274, 2 Mills Surr. 73. 


‘Tex.—Coleman vy. Jackson, 
App.) 126 S.W. 1178. 

See also Nelson v. Minton, 187 N.E. 
576, 46 Ohio Anp. 39 (where, in a case 
where the testator devised a part of 
his property to persons whom he knew 
to be dead at the time of making the 
will, the court, treated such dev ises 
as lapsed and void, so that the pre- 
sumption against intestacy could not 
be applied). 

apse of legacies or devises in gen- 
eral see infra §§ 2254-2596. 

Construction of residuary clause to 
prevent intestacy by inclusion in res- 
idue “of lapsed legacies and devises 
see infra §§ 1474, 1477. 

4 In re Johnson’s Estate, 290 P. 
314, 107 Cal.App. 236; Beatty v. Stan- 
ley, 1381 N.E. 687, 298 Ill. 444; Rodisch 
v. Moore, 101 N.B.. 206, 257 Ill. 615; 
In re Juilliard’s Estate, 191 N.Y.S. 
904, 117 Mise. 642; Smith v. Hey- 
ward, 105 S.H. 275, 115 S.C. 145. 

5. In re Hoytema’s Estate, 181 P. 
645, 180 Cal. 430; In re Zilke’s Estate, 
bed AK GROD) iy YL 115 Cal. App. 63. 

6 Byers’ Heirs v. Byers’ Ex’ r, 6 
Dana (Ky.) 313; Bourke v. Boone, 51 
A. 396, 94 Md. 472; Cavan v. Wood- 
bury, 133 N.E. 95, 240 Mass. 125. 

Effect of failure to designate bene- 
ficiary under testamentary trust see 
infra § 1835. 

7. Cross references: 

Certainty of description of beneficia- 

ries in general see infra § 1191. 
Effect of failure to sufficiently de- 

scribe beneficiaries under testamen- 

tary trust see infra § 1835. 

8. In re Kent’s Will, “155 N.Y.S. 
894, 169 App.Div. 388, 15 Mills Surr. 
461 [rev 152 N.Y.S. 557, 89 Misc. 16, 
13 Mills Surr. 469]. 

9. Bunker v. Bunker, 154 A. 73, nae 
Me. 103; In re Blasius’ will, 236 N.Y. 
S. 388, 134 Misc. 753. 

10. In re Anthony’s Estate, 131 P. 
96, 21 Cal.App. 157; In re Noyes’ Es- 
tate, 106 P. 355, 40 Mont. 231. 


1. Ala.—Roberts v. Cleveland, 132 
So. 314, 222 Ala. 256; Wilson v. Rand, 
110 So. 3, 115 Ala. 159. 

Conn.—Pendleton v. Larrabee, 26 A. 
482, 62 Conn. 393. 

Ga.—Allen v. Durham, 161 S.B. 608, 
173 Ga. 811; Fraser vy. Dillon, 3 S.E. 
695, 78 Ga. 474; Wright v. Hicks, 12 
Ga. 155, 56 Am.D. 451. 

Ill.— Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Pontius v. Conrad, 148 
NVE. al SLT Wilyi24t- Clarks we odd, 
141 N.E. 758, 310 Dll. 361; Dolliander 
v. Dhaemers, 130 N.E. 705, 297 Lil. 274, 
16 A.L.R. 8 [cit Cyc]. 

Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634. 

Iowa.—Fletcher v. Fletcher, 204 N. 
W. 410, 200 Iowa 135, 137 [quot meee 
Ellsworth College v. Carleton, 160 : 


(Civ. 
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The presumption against intestacy is to 
be applied only where it clearly appears that the in- 
strument was intended as a testamentary disposi- 


[§ 1149] c. Construction in Favor of Heirs or 
Where an ambiguity exists in a will, 
unless there is a manifest intention to the contrary, 
a presumption that the testator did not intend to dis- 
inherit his heirs at law or next of kin, but intended 
that his property should go in accordance with the 
laws of descent and distribution, will be appled as 
an aid in construing the will;11 and a testator’s heirs 
at law or next of kin will not be disinherited by mere 


W. 222, 225, 178 Iowa 845 [quot Cyc]. 
Ky.—Smith v. Thom, 166 S.W. 182, 
158 Ky. 655 [eit Cyc]: 
Mo.—-Zombro vy. Moffett, 44 S.W. 
(2d) 149, 829 Mo. 1387; Wiggins v. 
Rerry js. 211. Siwid-815 tLeit Cyc: 


Neb.—Herter v. Herter, 149 N.W. 
795, 97 Neb. 260. 

N.H.—Edgerly v. Barker, 
66 N.H. 434, 28 L.R.A. 328. 

N.J.—Leigh v. Savidge’s Ex’rs, 14 
N.J.Eq. 124. 

N.Y.—Close v. Farmers’ Loan’ & 
Trust Co, Sir Nee L005 8195 Nan O24; 
Connelly v. O’Brien, 60 N.E. 20, 166 
N.Y. 406; Wood v. Mitcham, 92 N.Y. 
375; Bryer v. Finnen, 165 N.Y.S. 805, 
178 App.Div. 671; In re Deaken’s Es- 
tate, 257 N.Y.S. 839, 143 Misc. 647; In 
re Davis’ Estate, 214 N.Y.S. 142, 126 
Misc. 233; In re Van Riempst, 165 N. 
Y.S. 538, 99 Misc. 169 [rev on other 
grounds 165 N.Y.S. 541, 178 App.Div. 
475]; Raymond y. George Junior Re- 
public Ass’n, 144 N.Y.S. 98, 82 Misc. 
507, 11 Mills Surr. 247; In re Maloney, 
ee N.Y.S. 77, 41 Misc. 539, 4 Mills Surr. 


Or.—Stubbs v. Abel, 233 P. 852, 114 
ier [reh den 236 P. 505, 114 Or. 


Pa.—In re French’s Estate, 140 A. 
549, 292 Pa. 37; Shaner v. Wilson, 56 
A. 1086, 207 Pa. 550; In re Lamber- 
tee Estate, 161 A. 596, 105 Pa.Super. 


S.C.—Rembert v. Vetoe, 71 S.E. 959, 
89 S.C. 198, 2 A.L.R. 918: 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ. App.) 
22 S.W.(2d) 313 and cit Cyc]; Cox v. 
George, (Civ.App.) 184 S.W. 326 [er- 
ror refused] (cit Cyc). 


Va.—Neblett v. Smith, 128 S.E. 247, 
142 Va. 840 [cit Cyc]; Blankenbaker 
v. Barly, 112 S.H. 599, 132 Va. 408 
[cit Cyc]. 

{a] imitations on application of 
rule.—(1) Where there are no heirs 
to whom the testator’s estate in case 
of intestacy could descend, but his 
property would escheat to the state, 
the presumption that the testator did 
not intend to disinherit an heir does 
not apply. Leigh v. Savidge’s Ex’rs, 
14 N.J.Eq. 124. (2) The presumption 
that a testator did not intend to dis- 
inherit the child of his only surviving 
daughter, which child, if a certain 
construction of the will be adopted, 
would take nothing because he is an 
alien, will not apply in a case where 
the testator could not have anticipat- 
ed that his daughter, unmarried at 
the time of his death,-would marry 
an alien and thus pring into the set- 
tlement of the testator’s estate the 
question of alien issue. Wadsworth 
v. Murray, 55 N.E. 910, 161 N.Y. 274, 
76 Am.S.R. 265. 


[b] Where remainderman is tes- 
tator’s heir, it has been held that the 


31 A. 900, 


98 © [69-C..J.] 


WILLS 


[§ 1149 


conjecture, but only by express words in the will or | by necessary implication arising therefrom.*? An 


law favors such a construction of a 
will as will avoid the disinheritance 
of a remainderman who may happen 
to die before the termination of the 
preceding estate. Connelly v. O’Brien, 
60 N.E. 20, 166 N.Y. 406; In re Deak- 
a Estate, 257 N.Y.S. 839, 143 Misc. 
47, 


12. Ala.—Wildert v. Loehr, 101 So. 
591, 211 Ala. 651 [cit Cyc]. 

Ark.—yYeates vy. Yeates, 16 S.W. (2d) 
996, 179 Ark. 548, 65 A.L.R. 466 [cit 
Cyc]; Cook v. Worthington, 173 S.W. 
Sob, ete Ark 32:8: 

Cal.—Bush v. Lindsey, 44 Cal. 121; 
In re Major’s Estate, 264 P. 542, 89 
Cal.App. 238. 

Conn.—Mooney v. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Ansonia 
Nat. Bank vy. Kunkel, 136 A. 588, 105 
Conn. 744; Connecticut Trust, etc., 
Co. v. Hollister, 5b A. 750, 74 Conn. 
228; Ruggles v. Randall, 38 A. 885, 
70 Conn. 44. 


Del.—In re Reed’s Estate, 76 A. 617, 
64 A. 822, 23 Del. 30; Doe ex dem 
Melvin v. Halloway, 7 Del. 527. 


Ga.—Hill v. Hill, 180 S.E. 575, 161 
Ga. 356; Pylant v. Burns, 112 S.B. 455, 
153 Ga. 529, 28 A.L.R. 423; Wright v. 
Hicks, 12 Ga. 155, 56 Am.D. 451. 


Hawaii.—Matter of Hartwell, 
Hawaii 213. 


Ill.—Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Pontius v. Conrad, 
148 N.E. 17, 317 Ill. 241; Smith v. 
Garber, 121 N.E.- 178, 286 Ill. 67; 
Straw v. Barnes, 95 N.H. 471, 250 Ill. 
481; Olcott v. Tope, 72 N.E. 751, 213 
Til, 124 [aff 115 Ill.App. 121]; Boyle 
v. John M. Smyth Co., 248 Ill.App. 
57. 


Ind.—Aspy v. Lewis, 52 N.E. 756, 
152 Ind. 493; Crew v. Dixon, 27 N.E. 
728, 129 Ind. 85; Gibson vy. Seymour, 
2 N.H. 305,102 Ind. 485; Butler’ v. 
Moore, 94 Ind. 859; Bruce v. Baker, 
Wils. 462; Guipe v. Miller, (App.) 180 
N.E. 760. 


Iowa.—Harvey v. Clayton, 220 N. 
W. 25, 206 Iowa 187 [cit Cyc]; Ander- 
son v. Wilson, 136 N.W. 134, 155 Iowa 
415 [rev reh 130 N.W. 1070]. But see 
Stennett v. Hall, 37 N.W. 332, 74 Iowa 
279 (construing a statute authorizing 
the disposition by will of all the 
property of the testator to confer the 
power to withhold from an heir a be- 
quest or devise and thus wholly dis- 
inherit him by merely making no pro- 
vision for him in the will). 


Ky.—Goodloe’s Ex’r vy. Fuller, 270 
S.W. 23, 207 Ky. 765; Lewis v. Reed’s 
Ex’r, 182 S.W. 638, 168 Ky. 559, Ann. 
Cas.1917D 1155; McIlvaine v. Robson, 
WSN ALS, Loluicy, 616 Leit ye: 
Augustus v. Seabolt, 3 Metc. 155; Hm- 
mons v. Atchison, 13 Ky.L. 142. 


Me.—Young v. Quimby, 56 A. 656, 
98 Me. 167; Howard v. American 
Peace Soc., 49 Me. 288. 


Md.—Payne v. Payne, 111 A. 81, 136 
Md. 551; Welsh v. Gist, 61 A. 665, 101 
Md. 606, 11 Prob.Rep.Ann. 77. 


Mass.—Mullaney vy. Monahan, 119 
N.E. 755, 230 Mass. 245; Hayden v. 
Stoughton, 5 Pick. 528. 


Mich.—Rivenett v. Bourquin, 18 N. 
IW. wel, o3. Mich, 10. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; Wyatt v. Stillman 
Institute, 260 S.W. 738, 303 Mo. 94; 
Baker v. Grossglauser, 250 S.W. 377; 
Guitar v. Gordon, 17 Mo. 408. 


Neb.—Herter v. Herter, 149. N.W. 


795, 97 Neb. 260; Heilman v. Reitz, 
131 N.W. 909, 89 Neb. 422. 
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N.J.—Woodruff v. White, 
304, 78 N.J.Eq. 410 [aff 81 A. 1134, 
79 N.J.Eq. 225]; Miller v. Colt, 32 N.J. 
Eq. 6 [aff 33 N.J.Eq. 362]; Graydon’s 
Ex’rs v. Graydon, 25 N.J.Eq. 561. 


N.Y.—In re Trevor, 145 N.E. 66, 
239 N.Y. 6 [rearg den 147 N.E. 203, 239 
N.Y. 579]; Dreyer v. Reisman, 96 N. 
BE. 90, 202 N.Y. 476, 36 L.R.A.N.S. 621; 
Lynes v. Townsend, 33 N.Y. 558; 
Hoyle v. Whiteside, 1 Thomps.&C. 301; 
In re Weissmann’s Will, 243 N.Y.S. 
127, 187 Misc. 113 [aff 247 N.Y.S. 901, 
232 App.Div. 698]; U.S. Sec. Trust Co. 
v. Petrillo, 220 N.Y.S. 635, 129 Misc. 
15. [cit'Cyc];( In re Butler, 7123 Neves: 
282, 66 Mise. 406; In re Moore’s Hs- 


tate, 33 N.Y.S. 419, 11 Misc. 4386, 1 
Gibb.Surr, 232; Clark v. Jacobs, 56 
How.Pr. 519; Areson v. Areson, 3 
Den. 458. 


N.C.—Gordon v. Ehringhaus, 129 S. 
E. 187, 190 N.C. 147; Kidder v. Bailey, 
122, OwB i 22) Ok sgdNe oe Ol Die UD Vs 
Hines, 80 S.E. 410, 164 N.C. 113. 


Or.—Love v. Walker, 115 P. 296, 59 
Orb. 


Pa.—In re Murray’s Estate, 169 A. 
103; In re Whiteside’s Estate, 153 A. 
728, 302 Pa. 452; In re French’s Es- 
tate, 151 A. 809, 301 Pa. 223, 72 A.L.R. 
1042; In re Packer’s Hstate, 139 A. 
868, 291 Pa. 198; In re Robison’s Es- 
tate, 109 A. 924, 266 Pa. 251; Dickson 
v. Edwards, 106 A. 634, 2638 Pa. 364; 
In re Plumly’s Estate, 104 A. 670, 261 
Pa. 432; In re Potter’s Estate, 101 A. 
758, 257 Pa. 468; In re Moore’s Estate, 
88 A. 432, 241 Pa. 253; In re Grothe’s 
Estate, 78 A. 88, 229 Pa. 186; Shaner 
v. Wilson, 56 A. 1086, 207 Pa. 550; 
Abel v. Abel, 51 A. 333, 201 Pa. 543; 
In re Pentz’s Estate, 49 A. 361, 200 
Pa. 2; In re Nebinger’s Estate, 39 A. 
1049, 185 Pa. 399; Faulstich’s Estate, 
26 A. 218, 154 Pa. 188; Dunlap’s Ap- 
peal, 9 A. 936, 116 Pa. 500; Penrose’s 
Appeal, 102 Pa. 448; Luce v. Harris, 


79 Pa. 482; Hitchcock v. Hitchcock, 
35 Pa. 393; Horstmann’s Appeal, 4 
Walk. 466; Bender v. Dietrick, 7 


Watts & S. 284; In re Windt’s Estate, 
167 A. 467, 110 Pa.Super. 124; In re 
Moorhead’s Estate, 80 Pa.Super. 168; 
In re Bortner’s Hstate, 43 Pa.Super, 
429; Long v. Hill, 29 Pa.Super. 606; 
Lehman v. Lehman, 29 Pa.Super. 60 
[aff 64 A. 598, 215 Pa. 344]; Semple’s 
Estate, 6 Pa.Dist.&Co. 200; Gerhart’s 
Estate, 28 Pa.Dist. 1040; Bertolet’s 
Estate, 28 Pa.Dist. 1011; In re Wo- 
macks, 25 Pa.Dist. 101; Webb’s Es- 
tate, 24 Pa.Dist. 368; Von Phul’s Est., 
14 Pa.Dist. 277, 31 Pa.Co. 497; Nichol- 
as’ Est., 8 Pa.Dist. 725; Thompson’s 
Estate, 8 Pa.Dist. 251, 22 Pa.Co. 286; 
Sunderland’s Hst., 25 Pa.Co. 538; Mc- 
Dowell’s Est., 22 Pa.Co. 575; Adams’s 


Estate, 9 Pa.Co. 664; Bell’s Est., 8 
Pa.Co. 454; Chandler v. Woelpper, 6 


Pa.Co. 179 [aff 17 A. 870, 126 Pa. 562]; 
Park’s Hstate, 4 Pa.Co. 560; Evans’ 
Estate, 11 Kulp 212; Luce v. Harris, 
33 Leg.Int. 193; Thran v. Herzog, 15 
Montg.Co. 137; Miller v. Wilson, 3 
Phila. 343. See McClelland’s Estate, 
17 Pa.Dist. 26 (recognizing rule). 


Tenn.—McDonald v. Ledford, 205 
S.W. 312, 140 Tenn. 471. 


Vt.—Dieter v. Shafter, 40 A. 100, 70 
Vt. 150. ‘ 


Va.—Jones v. Brown, 144 S.E. 620, 
151 Va. 622. 


Wash.—Purdy v. Davis, 42 P. 520, 
13 Wash. 164; In re Barker’s Estate, 
31 P. 976, 5 Wash. 390. 

W.Va.—Barker v. Haner, 
34, 111 W.Va. 237; Baer v. Forbes, 36 
S.E. 364, 48 W.Va. 208; Graham v. 
Graham, 23 W.Va. 36, 48 Am.R. 364; 


161 S.B. 


79 <A.| Irwin v. Zane, 15 W.Va. 646. 


} 
Wis.—In re Doe’s Will, 212 N.W. 
781, 192 Wis. 333. 

Eng.—Gascoigne v. Barker, 3 Atk, 
8, 26 Reprint 808; Kellett v. Kellett, 
1 Ball & B. 541, 3 Dow.P.C. 248, 3 Re- 
print 1055; Bertie v. Faulkland, 2 Ch, 
Cas. 129, 22 Reprint 1008, 2 Freem. 
220, 22 Reprint 1171, 12 Mod. 182, 83 
Reprint 1248, 2 Vern.Ch. 340, 23 Re- 
print 814; Gurly v. Gurly, 8 ClL&F 
743, 8 Reprint 291 [aff 2 Dr.&Wal, — 
463]; Salter v. Cavanagh, 1 Dr.&Wal. 
668; Hall v. Warren, 7 Jur.N.S. 1089, 
5 L.T.Rep.N.S. 190, 10 Wkly.Rep. 66; 
Re Taylor, 52 L.T.Rep.N.S. 839; John- 
son v. Telford, 1 Russ.&M. 244, 5 Eng. 
Ch. 244, 39 Reprint 94; SBoutell v. 
Mohun, Pree.Ch. 381, 24 Reprint 172; 
London v. Garway, 2 Vern.Ch. 571, 23 
Reprint 972; Berry v. Usher, 11 Ves, 
Jr. 87, 32 Reprint 1021. 


[a] Other statement of rule.—The 
rule is peremptory that heirs shall 
not be disinherited unless by plain 
and cogent inference arising from the 
will. Brown vy. Quintard, 69 N.E. 225, — 
177 N.Y. 75; Quinn v. Hardenbrook, 
54 N.Y. 83. 


[b] Nature of implication. — The 
necessary implication from the words © 
of a will which will be sufficient to 
disinherit an heir must import, not 
natural necessity, but so strong a 
probability that an intention to the 
contrary cannot be supposed. Hill 
v. Hill, 130°S.H. 575; °161"° Ga. 8565" By- 
lant v. Burns, 112 S. 455, 153 Gai 
529, 28 A.L.R. 423; Pontius v. Conrad, 
148 N.E. 17, 317 Ill. 241; Goodloe’s 
Ex’r v. Fuller, 270 S.W. 23, 20% Ky. 
765; Baker v. Grossglauser, (Mo.) 250 
S.W. 377; Dreyer v. Reisman, 96 N.E. 
90, 202 N.Y. 476, 36 L.R.ALN.S. 6217 
Lynes v. Townsend, 33 N.Y. 558; In 
re Moore’s Estate, 33 N.Y.S. 419, 11 
Mise. 436; Clark v. Jacobs, 56 How. 
Pr. (N.Y.) 519; Shaner v. Wilson, 56 
A. 1086, 207 Pa. 550; Luce v. Harris, 
79 Pa. 482; Bender v. Dietrick, 7 
Watts & S. (Pa.) 284; In re Bortner’s 
Estate, 43 Pa.Super. 429; Von Phul’s 
Hstate, 14 Pa.Dist. 277, 31 Pa.Co. 497; 
Jones v. Brown, 144 S.E. 620, 151 Va. 
622; Barker v. Haner, 161 S.E. 34, 111 
W.Va. 237; Baer vy. Forbes, 86 S.E. 
364, 48 W.Va. 208. 


[c] Nature of intention necessary 
to disinherit heir.—No intention of 
the testator that the heir at law 
should take is necessary to his en- 
joyment of his right not to be dis- 
inherited, which is paramount to and 
independent of the will. On the con- 
trary such right can only he displaced 
or precluded by direct words or plain 
intention, evincing a desire upon the 
part of the testator that he shall not 
take. The heir needs no argument or 
construction, showing intention in his 
favor, to support his claim. They be- 
long to the party claiming under the 
will and in opposition to him. Augus- 
tus _v. Seabolt, 3 Metce. (Ky.) 155; 
Graham v. Graham, 28 W.Va. 36, 48 
Am.R. 364. 


{d] Rule applied.—(1) Before 
children will be deprived of their 
natural right to inherit from their 
immediate ancestors, the intent to dis- 
inherit them must convincingly ap- 
pear on the face of the will. In re 
Hassell’s Estate, 142 P. 838, 168 Cal. 
287. (2) Where a codicil ‘‘disinherit- 
ed” the testator’s son-in-law, his 
“heirs and assigns,” the son-in-law’s 
daughter was held not to be prevent- 
ed from taking directly under will. 
In re Shirley’s Estate, 290 P. 302, 107 
Cal.App. 267. (3) A will provided 
that the surplus income after paying 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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intention to disinherit an heir will not be imputed to 
a testator by implication, nor where he uses language 
capable of a construction which will not so operate.?3 
Where one construction of an ambiguous will leads 
to the disinheritance of an heir, and another to a 


all bequests, annuities, etc., should 
be distributed to the testator’s heirs. 
One of these heirs was a grandchild 
who was deceased at the time of dis- 
tribution, leaving as her heir her fa- 
ther, the divorced husband of the tes- 
tator’s daughter. A codicil of the will 
provided that no money should be al- 
lowed to pass into the hands of this 
divorced husband of the testator’s 
daughter, but that the share of the 
latter should be paid to her four chil- 
dren, naming them, ‘or their proper 
heirs who may be entitled to the 
same.” It was held that, the estate 
having vested in the granddaughter, 
and her father being her heir, the dis- 
tribution must be made to him, not- 
withstanding the language of the 
codicil. In re Moorhead’s Estate, 80 
Pa.Super. 168. (4) ‘It has been held 
that where a testator left the residue 
of his estate to the heirs of his par- 
ents, and stated in his will his reason 
for not including in his will the for- 
mer husband of his deceased sister, 
and such husband’s family, no inten- 
tion to exclude the heirs of the de- 
ceased sister was shown. Dieter v. 
Shafter, 40 A. 100, 70 Vt. 150. 


Cross references: 


Admissibility of extrinsic evidence to 
show omission of children from 
will see infra § 1187. . 

Exclusion of heirs or distributees 
from provisions of will in general 
see infra §§ 1322, 1323. 


Right of child of testator to take 
where inadvertently omitted from 
will see Descent and Distribution 
SphOs 

Right of heirs or next of kin to take 
intestate property though disin- 
herited in will see Descent and Dis- 
tribution § 76. 

Right of pretermitted child to take 
where not provided for in will in 
general see Descent and Distribu- 
tion §§ 67-75. 

Right of testator to disinherit heirs 
or children see supra § 130 in 
68 C.J. 


13. In re Farmers’ Loan & Trust 
Co., 107 N.E. 340, 218 N.Y. 168; In re 
Union Trust Co., 72 N.E. 107, 179 N.Y. 
261, 10 Prob.Rep.Ann. 8; Matter of 
Estate of Brown, 93 N.Y. 295; Low v. 
Harmony, 72 N.Y. 408; In re Doherty’s 


Will, 237 N.Y.S. 558, 227 App.Div. 
265; Matter of Manning, 64 N.Y.S. 
222, 50 App.Div. 407 [rev 60 N.Y.S. 


1006, 29 Misc. 164, 1 Mills Surr. 257]; 
In re Hutchins’ Estate, 263 N.Y.S. 896, 
147 Misc. 462; In re Smitley, 154 N.Y. 
S. 1086 [aff 159 N.-Y.S. 1143]; In re 
Whitney’s Hstate, 124 N.Y.S. 909, 69 
Misc. 131, 7 Mills Surr. 578; In re 
Howard’s Estate, 23 N.Y.S. 836, 3 
Misc. 170, 1 Pow.Surr. 346; McDonald 
v. Ledford, 205 S.W. 312, 140 Tenn. 
471; Douglas v. James, 28 A. 319, 66 
Vt. 21, 44 Am.S.R. 817. See Blagge v. 
Balch, 162 U.S. 439, 40 L.Ed. 1038 
(recognizing rule). See also Byrnes 
v. Baer, 86 N.Y. 210 (where it was 
said that the rule that an heir is not 
to be disinherited without clear evi- 
dence of intention is of less force in 
that jurisdiction than in England, 
where it originated). 

14. Cal.—=In re Shirley’s Estate, 
290 P. 302, 107 Cal.App. 267. 

Hawaii.—Von Holt v. Williamson, 
23 Hawaii 201. 

TJ1.—Dollander v. Dhaemers, 130 N. 
H, 705, 297 111.274, 16 -A.L.R. 8; Mor- 
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or v. Tyler, 107 N.E. 602, 266 Ill. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634; Aspy v. Lewis, 52 N.E. 
756,.152 Ind. 493; Crew v. Dixon, 27 
N.E. 728, 129 Ind. 85; Ames v. Conry, 
ie N.E. 6438, 165 N.E. 435, 87 Ind.App. 


Mass.—Bowker v. Bowker, 19 N.E. 
213, 148 Mass. 198. 


Neb.—Hunter y. Miller, 
583, 109 Neb. 219 [cit Cyc]. 

N.Y.—Goodwin y. Coddington, 48 N. 
My eT29;" 154A0 NY. (2836) Lowey.) Hlar= 
mony, 72 N.Y. 408; Scott v. Guernsey, 
48 N.Y. 106 [aff 60 Barb. 163]; Pfend- 
er v. Depew, 121 N.Y.S. 285, 136 App. 
Div. 686; Manhattan Real Estate As- 
soc. v. Cudlipp, 80 N.Y.S. 993, 80 App. 
Div. 532; Matter of Manning, 64 N.Y. 
S. 222, 50 App.Div. 407 [rev 60 N.Y.S. 
1006, 29 Misc. 166, 1 Mills Surr. 260]; 
Thompson v. Conway, 23 Hun 621; 
In re Burrows’ Estate, 250 N.Y.S. 257, 
139 Misc. 802 [mod on other grounds 
256 N.Y.S. 974, 235 App.Div. 764 rev 
on other grounds 182 N.E. 79, 259 N.Y. 
449]; In re Van Riempst, 165 N.Y.S. 
538, 99 Misc. 169 [rev on other 
grounds 165 N.Y.S. 541, 178 App.Div. 
475]; In re Butler, 123 N.Y.S. 282, 66 
Mise. 406, 7 Mills Surr. 40T; In re 
Haight, 118 N.Y.S. 745, 63 Misc. 624, 
7 Mills Surr. 213; Homer v. Mug- 
ridge, 58 N.Y.S. 298, 24 Mise. 133; 
In re Moore’s Estate, 33 N.Y.S. 419, 
11 Misc. 436. 

Ohio.—Bane v. Wick, 19 Ohio 328. 

Pa.—In re Brush’s Hstate, 120 A. 
696, 277 Pa. 9; In re Edelman’s Es- 
tate, 120 A. 457, 276 Pa. 503; In re 
Herman’s BHstate, 90 Pa.Super. 512. 
See In re Stille’s Hstate, 69 Pa.Super. 
56 (recognizing rule). 

Tex.—Cox v. George, (Civ.App.) 184 
S.W. 326 [error refused] (cit Cyc). 

Wash.—Cotton vy. Bank of Califor- 
nia, National Ass’n, Seattle Branch, 
261 P. 104, 145 Wash. 503. 


W.Va.—Graham v. Graham, 23 W. 
Va. 36, 48 Am.R. 364. 


Eng.—Parsons v. Freeman, 3 Atk. 
741, 26 Reprint 1225; Crabtree v. 
Bramble, 3 Atk. 680, 26 Reprint 1191. 


See Blagge v. Balch, 162 U.S. 439, 
40 L.Ed. 1038; Achelis v. Musgrove, 
101 So. 670, 212 Ala. 47; Shackelford 
v. Gay, 60 So. 320, 180 Ala. 675; 
Shackelford v. Houghton, 60 So. 320, 
180 Ala. 675; Shackelford v. Wash- 
burn, 60 So. 318, 180 Ala. 168, 43 L.R. 
A.N.S. 1195 (all recognizing rule). 

fa] Limitation on rule—(1) The 
principle that in the construction of 
wills heirs and heirship are favored 
by the courts will not be permitted 
to defeat the clear intention of the 
testator, nor to interfere with his 
right to dispose of his property as he 
chooses. Shackelford v. Gay, 60 So. 
320, 180 Ala. 675; Shackelford v. 
Houghton, 60 So. 320, 180 Ala. 675; 
Shackelford v. Washburn, 60 So. 318, 
CSOs * Alae RalGss 43 PRAT NS=). L195 
Wright v. Wright, 118 N.Y.S. 994 [aff 
125 N.¥.S. 875, 140 App.Div. 634]. 
(2) The principle is applicable only 
in cases where the fact of a devise or 
gift is doubtful under the terms of 
the will, as where it rests upon im- 
plication merely. It is of no value 
where the ambiguity is in the descrip- 
tive phrase of a clear devise, or where 
every heir at law is referred to by 
name and the property each is to take 
is specifically stated. Achelis v. Mus- 
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result favorable to thée’heir, the latter construction 
will be adopted in the absence of an expressed inten- 
tion of the testator to the contrary,!* and a construc- 
tion will be favored which conforms most nearly to 
the general laws of inheritance,t® and which will 


grove, 101 So. 670, 212 Ala. 47. 


15. Conn.—West Haven Bank & 
Trust Co. v. McCoy, 169 A. 49, 117 
Conn. 489; Cumming v. Pendleton, 
153 A. 175, 112 Conn. 569; Mooney v. 
Polles, 149" AS bib, V1 Conn serene 
A.L.R. 608; Ansonia Nat. Bank v. 
Kunkel, 186 A. 588, 105 Conn. 744; 
Lyon vy. Acker, 38 Conn, 222. 


Ga.—Ivey v. Davis, 165 S.E. 605, 175 
Ga. 607; Baker v. Citizens’ & South- 
ern Nat. Bank, 165 S.E. 21, 175 Ga. 
161; Clifton v. Holton, 27 Ga. 321. 


J1l—Dahmer yv. Wensler, 182 N.E. 
799, 350 Ill. 23; Boys v. Boys, 159 N. 
HE. 217, 328 Ill. 47; State Bank & Trust 
Co. v. Foss, 257 Ill.App. 435 [aff 175 
N.E. 12, 348 Ill. 94]. 

Ind.—Oliphant v. Pumphrey, 141 N. 
E. 517, 193 Ind. 656; Guipe v. Miller, 
180 N.E. 760; Hancock v. Maynard, 
126 N.E. 451, 72 Ind.App. 661; Sigler 
Peels 105 N.E. 403, 56 Ind.App. 


Iowa.—Fletcher v. Fletcher, 204 -N. 
W. 410, 200 Iowa 135; Marvick v. Don- 
howe, 182 N.W. 182, 191 Iowa 214; 
Ellsworth College v. Carleton, 160 N. 
W. 222, 225, 178 Iowa 845 [quot Cyc]. 

La.—Miller v. Hirsch, 34 So. 435, 
110 La. 259. 

Mich.—In re Shumway’s Estate, 
160 N.W. 595, 194 Mich. 245, L.R.A, 
1918A 578; Rivenett v. Bourquin, 18 
N.W. 537, 538 Mich. 10. 


Mo.—Wiggins. v. Perry, 
815 [cit Cyc]. 

Ohio.—Hieatt v. Simpson, 28 Ohio 
Cir. Ct... 590. 

Pa.—In re Plumly’s Estate, 104 A. 
670, 261 Pa. 482; In re Long’s Estate, 
77 A. 924, 228 Pa. 594; In re Vilsack’s 
Estate, 57. A. 32, 207 Pa. 611; Fitz- 
water’s Appeal, 94 Pa. 141; Fissel’s 
Appeal, 27 Pa. 55; Smith’s Appeal, 23 
Pa. 9; In re Windt’s Estate, 167 A. 
467, 110 Pa.Super. 124; In re Long’s 
Estate, 39 Pa.Super..323; Lehman v. 
Lehman, 29 Pa.Super. 60 [aff 64 A. 
598, 215 Pa. 344]; Miller’s Estate, 26 
Pa.Super. 443; Keisel’s Est., 17 Pa. 
Dist. 476; Hubbert’s Hstate, 6 Pa. 
Dist. 96; Markle’s Hst., 26 Pa.Co. 272; 
Chandler v. Woelpper, 6 Pa.Co. 179 
[aff 17 A. 870, 126 Pa. 562]; Park’s 
Estate, 4 Pa.Co. 560. 


Tenn.—Fox v. Fox, 50 S.W. 765, 102 
Tenn. 77. 


Tex.—Darragh v. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 
231 S.W. 472]. 

See Blagge v. Balch, 162 U.S. 439, 
40 L.Ed. 1038; Clement v. Whittaker, 
225 F. 211 [aff 231 F. 940, 146 C.C.A. 
136] (both cases recognizing rule). 


[a] Reason for rule.—A testator 
is presumed to have been familiar 
with the laws of descent at time of 
making his will. Boys v. Boys, 159 N. 
BE. 217, 328 Ill. 47. 

[b] Intestate law as aid in con- 
struction.—Heirs or next of kin can- 
not be excluded by words of doubtful 
or uncertain meaning, as doubts are to 
be solved by reference to the intestate 
law. UHubbert’s Estate, 6 Pa.Dist. 96; 
Evans’ Estate, 11 Kulp (Pa.) 212. 


[ec] Limitation on rule.—The max- 
im that the law favors a distribution 
which as nearly as possible conforms 
to the general rules of inheritance and 
distribution, while entitled to weight 
when the language of the will is ob- 
secure, and when it appears that next 
of kin have been dependent upon the 
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testator, is not of great value where 
the language is not obscure and where 
it does not appear that any of the 
next of kin have been dependent upon 
the testator. Clement v. Whittaker, 
Perens 211 [aff 231 F. 940, 146 C.C.A, 

2) . 

16. Cal.—=In re Hartson’s Estate, 
24 P.(2d) 171; In re Norrish’s Estate, 
(App.) 26 P.(2d) 530; In re Wilson’s 
Estate, 225 P. 283, 65 Cal.App. 680. 


Conn.—West Haven Bank & Trust 
Co. v. McCoy, 169 A. 49, 117 Conn. 489; 
Ansonia Nat. Bank v. Kunkel, 136 A. 
588, 105 Conn. 744. 

D.C.—Sherman vy. American Secu- 
rity & Trust Co., 57 App.D.C. 273, 20 
F.(2d) 446. 

Ga.—Downing v. Bain, 24 Ga. 372. 

Tll.— Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Dollander v. Dhaem- 
ers, 130 N.E. 705, 297 Ill. 274, 16 A.L.R. 
8 [cit Cyc]. 

Minn.—In re Bell’s Will, 179 N.W. 
650, 147 Minn. 62; In re Peavey’s Es- 
tate, 175 N.W. 105, 144 Minn. 208. 


Miss.—Ball v. Phelan, 49 So. 956, 
94 Miss. 293, 23 L.R.A.N.S. 895. 


Mo.—Coleman vy. Haworth, 8 S.W. 
(2d) 931, 320 Mo. 852. 


Neb.—Heilman vy. Reitz, 131 N.W. 
909, 89 Neb. 422. 


N.Y.—In re Rooker’s Will, 162 N.B. 
283, 248 N.Y. 361; In re Werlich, 130 
INGE. 66382, - 230 N.Y. 5165 2March ive 
March, 78 N.E. 704, 186 N.Y. 99, 8 L. 
RA.N.S. 180; New York L. fns., etc., 
Con Vauviiele, S5UN.B. SEL; 160s IN, We2dds 
76 Am.S.R. 238, 5 Prob.Rep.Ann. 196; 
Knowlton v. Atkins, 31 N.E. 914, 134 
WNay.'313s Wood -v.. Mitcham, 922 N.Y. 
375; Kelso v. Lorillard, 85 N.Y. 177 
[aff 8 Daly 300]; Quinn v. Harden- 
brook, 54 N.Y. 83; In re Edie, 102 
NeY.S. 424° 217 App. Div, 310; Johnson 
Vv. Brasington, S42 UNYEN. 200, 86 Hun 
106 [rev on other grounds 50 N.H. 
$59, 156 N.Y. 181]; Matter of Lee, 20 
N.Y.S. 579, 65 Hun 524 [aff 35 N.B. 
936, 141 N.Y. 58]; In re Baker’s Es- 
tate, 263 N-Y.S. 322, 146 Mise. 296; 
In re Myers’ Will, 244 N.Y.S. 607, 137 
Mise. 868; In re Trott’s Will, 244 N. iY. 
S. 404, 137 Misc. 785; In re Schaff- 
ner’s Will, 22 WN veo. 443, Lod, Misc: 
559 [aff Germann v. Reynolds, 230 N. 
Y.S. 839 (appeal dism 164 N.E. 600, 
249 N.Y. 601)]; Vincent v. Putnam, 
217 N.Y.§ S. 381, 127 Mise. 647 [aff 223 
Nene. 364, 221 App:Div. 211]; Rez- 
zemini vy. Brooks, 194 N.Y.S. 748, 118 
Mise. 791; In re Brundage’s Estate, 
167 N.Y.S. 694, 101 Mise, 528 [aft 
sub nom. In re Bt armers’ Loan & Trust 
Co, 275) N-Y.S. 37,) 186 App Dive (22 
(mod on other rounds 124 N.E. 1, 226 
N.Y. 691)]; Raymond v. George Junior 
Republic Ass'n, 144 N.Y.S. 98, 82 Misc. 
507, 11 Mills Surr. 247; In re Butler, 
123 N.Y.S. 282, 66 Misc. 406, 7 Mills 
Surr. 407; In re Haight, 118 N.Y.S. 
745, 63 Misc. 624, 7 Mills Satis alion 
In re Boyce’s Wstate, 74 N.Y.S. 946, 
37 Misc. 146, 2 Mills Surr. 469; Central 
Trust Co. v. Richards, 71 N.Y.S. 7738, 
85 Misc. 247; Matter of Westcott, 16 
N.Y.St. 286. See In re Mould’s Will, 
190 N.Y.S. 439, 117 Misc. 1 (recogniz- 
ing rule). 


For later cases, 
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prefer those of the Blo Ao Hh testator to strangers 


or to persons not so closely related to the testator,*® 
and which will favor those nearest of kin to the tes- 
A eonstruetion will also be preferred which 
will not disinherit a child or children of the testa- 
-tor,!® or the testator’s direct descendants,*® such as 
nye children or descendants of a tlededeed child.?° 
Where a devise or bequest is made to a person who, 
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Pa.—Boswell’s Est., 18 Pa.Dist. 1. 

Rule applied in determining mean- 
ing of “child” and “children” as des- 
ianated beneficiaries see infra §§ 1198, 
1202. 

17. Carmichael v. Cole, 267 P. 408, 
83 Colo. 575; Boys v. Boys, 159 N.E. 
2, 828) Glo 47 Claris V.~ odd), La) 


N.E. 758, 310 Ill. 861; Dollander v. 
Dhaemers, 130 N.E. 705, 297 Ill. 274, 


16 A.L.R. 8 [cit Cyc]; Baker v. Baker, 
152 Ill.App. 620; Russell v. Furness, 
145 N.Y.S. 402, 83 Misc. 499, 11 Mills 
Surr. 384; Penrose’s Appeal, 102 Pa. 
448; White v. Williamson, 2 Grant 
(Pa.) 249; Turner’s Estate, 5 Pa.Dist. 
285, 18 Pa.Co. 127. 


[a]  Ilustration.—In the absence 
of unfriendly relations, it will be 
presumed that the testator had the 
desire and intent that his property 
should go to his descendants, rather 
than to collaterals. Russell v. Fur- 
ness, 145 N.Y.S. 402, 83 Mise. 499, 11 
Mills Surr. 384. 


18. McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634; Raymond v. George 
Junior Republic Ass’n, 144 N.Y.S. 98, 
82 Misc. 507, 11 Mills Surr. 247. 

Construction as between testator’s 
children see infra § 1151 


19. Rowley v. Currie, 120 A. 653, 
94 N.J.Eq. 606; In re Brooklyn Trust 
Co., 187 N.Y.S. 733, 196 App.Div. 355; 
Harrison v. McAdam, 76 N.Y.S. 701, 
88 Mise. 18; Miller v. Ricci, 59 N.Y.S. 
1060, 28 Misc. 666, 30 N.Y.Civ.Proce. 
160; Penrose’s Appeal, 102 Pa. 448. 


20. Green vy. Gordon, 38 App.D.C. 
443; Bowker v. Bowker, 19 N.E. 213, 
148 Mass. 198; In re Russell, 61 N.E. 
166, 168 N.Y. 169; Goodwin v. Cod- 
dington, 48 N.H. 729, 154 N.Y. 2838; 
In re Potter’s Estate, 35 N.EH. 955, 140 
N.Y. 599; Soper v. Brown, 32 N.E. 
768, -136 “N.Y. 2445) 32) Am. SiRaoTeds 
In re Paton, 18 N.B. 625, 111 N.Y. 486; 
Matter of Estate of Brown, 93 N.Y. 
295 [aff 29 Hun 412]; Scott v. Guern- 
sey, 48 N.Y. 106; Prowitt v. Rodman, 
37 N.Y. 47, 4 Transcr.App. 412; Irwin 
v. Teller, 101 N.Y.S. 853, 115 App.Div. 
17; In re Manning, 64 N.Y.S. 222, 50 
App.Div. 409 [rev 60 N.¥.S. 1006, 29 
Mise. 166, 1 Mills Surr. 260]; In re 
Marshall’s Will, 45 N.Y.S. 956, 18 App. 
Div. 2119 Fafte4o: UNSEAT D aL 5b NRW 
646 (rearg den 50 N.E. 1119, 155 N.Y. 
697)1; Smith v. Lawrence, 21 N.Y.S. 
379, 66 Hun 362; Whitney v. Whitney, 
LSANeYIS 4-3), ‘634 Eiuny 596), Ini re? Lotz; 
157 N.Y.S. 685, 92 Misc. 683, 15 Mills 
Surr. 379; Clark v. Peters, 124 N.Y.S. 
961, 68 Misc. 252; In re Moore’s Hs- 
tate) ao 38ie NSS N40 Le MisCe 43 6. 
Wright v. Dugan, 15 Abb.N.Cas. (N. 
Y.) 107; Hager’s Estate, 17 Pa.Dist. 
1015. See Blagge v. Balch, 162 U.S. 
439, 40 L.Ed. 1058 (recognizing rule). 
But see Low v. Harmony, 72 N.Y. 408 
(where the language of the will was 
held to manifest a contrary inten- 
tion). 

[a] Rule applied.—Where a will 
is capable of two constructions, one 
of which would exclude the issue of a 
deceased child, and the other permit 
such issue to participate in a remain- 
der limited upon a life estate given 
to the ancestor, the latter should be 


o.0;5° 


[§ 1149 


but for the will, would have taken under the intestate 
laws, all doubts as to the construction of the lan- 
guage of such devise or bequest will be resolved in 
favor of such heir or next of kin.?? 


Express disinheritance or exclusion from will of 
heir or distributee.?? 
is required for the purpose of disinheriting an heir 
or next of kin,** and where the language of the will 


No prescribed form of words 


adopted. Soper v. Brown, 32 N.E. 768, 
136 N.Y. 244, 32 Am.S.R. 731; Matter 
of Estate of Brown, 93 N.Y. 295 [aff 
29 Hun 412]; Smith v. Lawrence, 21 
N.Y.S. 379, 66 Hun 362; Clark v. Pe- 
ters, 124 N.Y.S.) 961, 68 Misc. 252; 
Wright v. Dugan, 15 Abb.N.Cas. (N. 
Wii hOe 

Construction of “children” to in- 
clude children of deceased child see 
infra § 1205. 


Substitutional gifts in general see 
infra §§ 1356-1370. 


21. In re Koenig, 28 Pa.Dist. 397; 
Bowbby’s Est., 16 Pa.Co. 184. 


22. Disinheritance of child under 
pretermiited heirs statutes in gen- 
oe Descent and Distribution §§ 


23. Jourden v. Meier, 31 Mo. 40; 
Miller v. Von Schwartzenstein, 64 N. 
Y.S. 475, 51 App.Div. 18; Hitchcock 
v. Hitchcock, 35 Pa. 393; McClelland’s 
TSG, ea Pa.Dist. 26. 

[a] Rule applied.—A érause disin- 
heriting all heirs not ‘‘mentioned” 
in the will does not require them to 
be specifically named, as an heir can 
be ‘‘mentioned”’ by a description of 
a class which includes him. In re 
Layton’s Hstate, (Cal.) 19 P.(2d) 793. 


[b] Nature of provision necessary 
to disinherit.—(1) It has been held 
that a testator may disinherit an heir 
without express words, if it is other- 
wise clear from the will as a whole, 
construed in the light of the surround- 
ing facts and circumstances, that the 
testator so intended (McCabe v. 
Cary’s Ex’r, 116 S.E. 485, 185 Va. 428); 
(2) and it has been held that the fact 
that a testator did not mention any 
other heir or blood relative than the 
ones specifically named as beneficia- 
ries in his will is persuasive that he 
did not intend for such other heirs 
or relatives to receive anything from 
his estate (Gunn v. Yancey, 33 S.W. 
(2a) 1029,°225 Mo.App. 1281). — ¢3) 
Where a testator has devised and be- 
queathed property to his “lawful 
heirs,’ naming specific persons, it has 
been held that an heir of the testator 
who was not named was excluded. 
Westerfelt v. Smith, 211 N.W. 380, 
202 Iowa 966. (4) It has been held, 
however, that mere negative words of 
exclusion will not debar an heir from 
taking intestate property. Hardin’s 
Ex’r v. Hardin, 186 S.W. 893, 170 Ky. 
736; In re Weissmann’s Will, 243 N. 
Y.S. 127, 187 Mise. 113 [aff 247 N.Y-.S. 
901, 232 App.Div. 698]; Hitchcock v. 
Hitchcock, 35 Pa. 393. See In re Doe’s 
Will, 212 N.W. 781, 192 Wis. 333 (rec- 
ognizing rule). (5) A mere direction 
that a gift or devise of specifie prop- 
erty to one next of kin or an heir at 
law is all that such devisee should 
have of the testator’s estate, is not 
sufficient to exclude such devisee from 
participation in other property as to 
which the testator died intestate. 
Condry v. Coffey, 43 S.W.(2d) 928, 163 
Tenn. 508. (6) Where a will contain- 
ing specific bequests to nieces and 
nephews of the testator bequeathed 
“nothing” to orte niece, and stated that 
the testator would “give her no more,” 
for the reason that she had already 
received a Sum of money equal to her 


developments and changes in the law see Annotations, same title and section number, 
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is plain and unambiguous so that it will admit of no 
construction other than one which will result in dis- 
inheriting an heir or next of kin,?* or where an inten- 
tion to disinherit an heir or next of kin is clearly 
expressed in the will,?> or if such purpose appears 
by necessary implication,?® no construction. contrary 
to the manifest meaning of the language will be per- 
mitted, but the testator’s intention must be earried 
into effect, unless it is contrary to some positive rule 
of law.?7 Likewise, the rules of construction that 
blood relatives should be preferred to strangers or 
to persons not so closely related to the testator,?8 
and that a construction will be favored which will 
permit the children of a deceased child to take,?°® 
are not applicable where a contrary intent is ex- 
pressed in the will. The rule preferring the blood 
relatives of the testator to strangers is also not ap- 
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or next of kin who has been disinherited and specifi- 
cally excluded from the benefits of any provisions of 
the will can only take property as to which the testa- 
tor dies intestate,?! and where one construction of 
an ambiguous will would allow an heir to take by in- 
testacy property not disposed of under the will, 
while another construction would completely disin- 
herit him, the former construction will be preferred 
in the absence of an expressed intention to the con- 
trary ;°? but where such intention to disinherit an 
heir is clearly expressed it must control.*3 


Where intention to disinherit shown by extrinsic 
facts. It has been held that the rule that in a doubt- 
ful case a will is to be construed in favor of the tes- 
tator’s heirs or next of kin will not apply where 
there is evidence of the testator’s long and intimate 
relations with other persons to whom he has devised 


plicable to a provision of a will which is void,*° 


Construction to allow heir or distributee exclud- 


ed from will to take by intestacy. 


share of the estate, it was held that 
such provisions did not preclude the 
niece from sharing in the residue of 
the estate devised and bequeathed to 
all of the testator’s “nephews and 
nieces aforesaid.’ In re Stephens’ 
Will, 238 N.W. 900, 206 Wis. 16, 80 A. 
L.R. 134. (7) Where a testator, in 
providing for the disposition of his 
property to his sons, expressly ex- 
cluded one son because of previous ad- 
vancements made to him, but provid- 
ed in a subseguent provision of the 
will that in the event of the death 
without issue of any of the sons who 
were beneficiaries, the share of one So 
dying should be divided equally 
“among his brothers him surviving,” 
it was held that the son expressly 
excluded under the will was entitled 
to share equally with his surviving 
brothers in the portion of the estate 
devised and bequeathed to one broth- 
er, on his death without issue. In re 
Clarke, 161 N.Y.S. 484, 174 App.Div. 
736 [rev on other grounds 116 N.BE. 
1040, 220 N.Y. 660]. 7 

[ec] Sufficient expression of inten- 
tion to exclude heir.—(1) A bequest 
to an heir of a small legacy ‘‘notwith- 
standing her cruel desertion and con- 
tinued silence,” shows an intention on 
the part of the testator to exclude the 
heir from sharing in the residuary 
estate. Miller v. Von Schwarzenstein, 
64 N.Y.S. 475, 51 App.Div. 18. (2) A 
bequest of five dollars to an heir has 
been held to sufficiently express an 
intention to disinherit him. Jourden 
v. Meier, 31 Mo. 40. 

Valid testamentary disposition of 
property to another as necessary to 
disinherit heir see infra § 1322. 


24. U.S.—Clement v. Whittaker, 
225 EB. 211 [aff 231 F. 940, 146 C.C.A. 
136]. See Blagge v. Balch, 162 U.S. 
439, 40 L.Ed. 1038 (recognizing rule). 

Cal.—In re Winbigler’s Estate, 137 
P. 1, 166 Cal. 434; In re Hayne’s Hs- 
tate, 133 P. 277, 165 Cal. 568, Ann.Cas. 
1915A 926. 


Ky.—Tabor v. McIntire, 79 Ky. 505, 
SARS Oe OE 

N.Y.—Onderdonk v. Onderdonk, 27 
N.E. 839, 137 N.Y. 196; Holbrook v. 
Shepard, 220 N.Y.S. 757, 220 App.Div. 
64 [aff 157 N.E. 882, 245 N.Y. 618]; 
In re Keogh, 110 N.Y.S. 868, 126 App. 
Div. 285 [aff 86 N.E. 1126, 193 N.Y. 
603, and rearg den 87 N.E. 1143, 193 
Nays. 6471s “Zone vy." Zone, 25 ON. 228. 
843, 4 Misc. 559. See Low v. Harmony, 
72 N.Y. 408 (recognizing rule). 

Ohio.—Godfrey v. Epple, 126 N.E. 
886, 100 Ohio St..447, 11 A.L.R. 317. 


An heir at law 


Pa.—Dobbin’s Est., 17 Pa.Dist. 218. 

Va.—Wildberger v. Cheek’s Ex’rs, 
27 S.E. 441, 94 Va. 517. 

25. Ala.—Miller v. Wall, 113 So. 
501, 216 Ala. 448; Shackelford v. Gay, 
60 So. 320, 180 Ala. 675;° Shackelford 
v. Houghton, 60 So. 320, 180 Ala. 675; 
Shackelford v. Washburn, 60 So. 318, 
180 Ala. 168, 43 L.R.A.N.S. 1195. 

D.C.—Presbrey v. Simpson, 290 F. 
3338, 53 App.D.C. 358. 

Ga.—MeMillan v. McCoy, 
604, 175 Ga. 699. 

Il].—Olcott v. Tope, 72 N.E. 751, 213 
Ill. 124 [aff 115 Ill.App. 121]; Willis 
v. Watson, 5 Ill. 64. 

Ind.—Coon v. Coon, 118 N.E. 820, 
187 Ind. 478 [superseding (App.) 112 
N.E. 841]. 

Iowa.—Lachmund vy. Moore, 181 N. 
W. 4, 192 Iowa 980. 


NEE Titian Sie ws v. Higdon, 14 Ky.L. 


165 S.E. 


Mass.—Watson v. Watson, 111 N. 
BE. 904, 223 Mass. 425. See Mullaney 
v. Monahan, 119 N.E. 755, 230 Mass. 


‘245 (recognizing rule). 


N.Y.—Miller v. Von Schwartzen- 
stein, 64 N.Y.S. 475, 51 App.Div. 18; 
Matter of Whitney’s Estate, 124 N.Y. 
S. 909, 69 Mise. 131, 7 Mills Surr. 578; 
Wright v. Wright, 118 N.Y.S. 994 [aff 
125 N.Y.S. 875, 140 App.Div. 634]. 


Pa.—In re Vernier’s Estate, 127 A. 
606, 282 Pa. 194; In re. Brackbill’s 
Hstate, 56 Pa.Super. 71; McClelland’s 
Estate, 17 Pa.Dist. 26; Williams v. 
Brice; 10) PasDist. 1721. 


Tex.—Haupt v. Michaelis, (Commn. 
App.) 231 S.W. 706 [rev (Civ.App.) 
212 S.W. 274]; Cousins v. Cousins, 
(Civ.App.) 42 S.W.(2d) 1043. 


Va.—Neblett v. Smith, 128 S.E. 247, 
142 Va. 840. 


Wis.—In re Ehlers’ Will, 143 N.Ww. 
1050, 155 Wis. 46. 


Intention of testator to disinherit 
child under pretermitted heirs stat- 
uber see Descent and Distribution § 

26. Goodloe’s Ex'r v. Fuller, 270 
S.W. 23, 207 Ky. 765; Lewis v. Reed’s 
Ex’r, 182 S.W. 638, 168 Ky. 559, Ann. 
Cas.1917D 1155; Duff'v. Duff's: Ex’rs, 
142 S.W. 242, 146 Ky. 201; In re Seif’s 
Will, 209 N.Y.S. 341, 212 App.Div. 558; 
In re Read’s Will, 193 N.W. 382, 180 
Wis. 497. See Mullaney vy. Monahan, 
119 N.B. 755, 230 Mass. 245 (recogniz- 
ing rule). 

[a] Rule applied.—Where a tes- 


244 NYS. 119) 1369 Mise, 1612’: 


or bequeathed his property.** 


[§ 1150] d. Construction as between Beneficiaries 
—(1) In General. 


Where the language of a will is 


tator had five children living when he 
made his will by which he gave all of 
his property to his wife, thereby 
manifesting his confidence in her to 
eare properly for the children, he 
thereby manifested an intention to 
exclude from the share in his estate 
a child born after the will was made, 
since it is not reasonable that he could 
be more solicitous for such child than 
for those he knew, and therefore the 
after-born child is not entitled to 
share in the estate. Inre Read’s Will, 
193 N.W. 382, 180 Wis. 497. 


27. Olcott v. Tope, 72 N.E, 751, 213 
Ill. 124 [aff 115 Ill App, 121]. 


28. Carmichael v. Cole, 267 P. 408, 
83 Colo. 575; Estate of Hartwell, 23 
Hawaii 213; In re Hanford’s Estate, 
In re 
Brown’s Hstate, 193 N.Y.S. 234, 118 
Mise. 300 [rev on other grounds 196 
N.Y.S. 918]; Matter of Meikle, 2 Conn. 
Surr. 97, 20 N.Y.S. 88; »Petition of 
Smith, 139 A. 832, 291 Pa. 129. 


29. Mullarky v. Sullivan, 32 N.F. 
762, 136 N.Y. 227; Patchen y. Patchen, 
24 N.E. 695, 121 N.Y. 9432;> Barry. y. 
Barry, 149 N.Y.S. 676, 87 Misc. 407, 
12 Mills Surr. 457. 


30. In re Angle’s Will, 264 N.Y.S. 
29, 147 Misc. 445, 


31. Onderdonk v. Onderdonk, 27 N. 
Hy, 8895 127) NAY ee 


Right of heir or next of kin disin- 
herited by will to take property as to 
which testator died intestate in gen- 
enet see Descent and Distribution § 

32.- Allen v. Reed, 57 App.D.C. 78, 
17 F.(2d) 666; Desmarteau v. Fortin, 
158 N.B. 444, 326 Ill. 608; Johnson vy. 
Pendarvis, 248 Ill.App. 406; Steven- 
son v. Druley, 4 Ind. 519; Young v. 
Quimby, 56 A. 656, 98 Me. 167, 9 Prob. 
Rep.Ann. 123. See Hoffman vy. Arnold, 
209 S.W. 506, 183 Ky. 486 (recogniz- 
ing rule). 

Construction in regard to intestacy 
where testator has failed to dispose 
Ch property, under will see supra § 


Bule that heir is not to be disin- 
herited as conflicting with presump- 
tiou against intestacy see supra § 
1147 text and note 90. 

Resulting trust to testator’s heirs 
ef beneficial interest not disposed of 
under express trust see Trusts § 151. 

33. Badgett v. Badgett, 170 S.W. 
484, 115 Ark. 9. 

34. In re McQueen’s Will, 163 N.Y. 
S. 287, 99 Misc. 185. 


102 [69 C.J.] 


ambiguous or susceptible of more than one con- 
struction, it should be construed in favor of the bene- 
ficiaries under the will whenever possible,?> and the 
words of a testator favorable to the claims of a dey- 
isee or legatee should be construed liberally and 
A construction which results m, or 
tends toward, equality of distribution as between 
but such a con- 
struction will not be made where the will effects in- 
equality by clear and unambiguous language,*® or 
where, although the testator may have intended 
equality of distribution, the plain provisions of his 


beneficially.*°® 


beneficiaries will be preferred ;*7 


will are not such as to effect it.?9 


[§ 1151] (2) Objects of Bounty. In the absence 
of an expressed intention to the contrary, in con- 
struing a will favor will be accorded to those benefi- 
ciaries who appear to be the natural or special ob- 
It will not be pre- 
sumed that the testator intended to discriminate be- 
tween the natural objects of his bounty,*! and a con- 


jects of the testator’s bounty.*® 


35. In re Friedrichs’ Estate, 290 P. 
54, 107 Cal.App. 142; In re Strasen- 
burgh’s Will, 242 N.Y.S. 453, 136 Misc. 
91; Hager v. McCoy, 228 S.W. 709, 
ae Tenn. 693. 

36. Frazer v. Weld, 59 N.E. 118, 
177 Mass. 513; Parsons v. Winslow, 
6 Mass. 169, 4 "Am.D. 107. g 


37. U.S.—McCaffrey v. Manogue, 
OOO volo LION Uns wooo, +o) una. 
600 [rev 22 App.D.C. 385]; Fidelity & 
Columbia Trust Co. v. Lucas, 66 F. 
Os 116 [rev (D.C.) 52 F.(2d) 298]. 

k.—Union Trust Co. v. Madigan, 
35 Aa Was 349, 183 Ark. 158. 


Ind.—Butler vy. Moore, 94 Ind. 359. 


Ky.—Bourne v. Johns, 26 S.W.(2d) 
13, 233 Ky. 448; Brierly’s Executor 
and Trustee v. Nelson, 14 S.W.(2d) 
201, 228 Ky. 116; Penick v. Lewis 
238 SOW. 745,0194 Kye 2315 Cornwall 
We En lie SSW SLi lish MKCy.. 64ie; 
Deppen’s Trustee v. Deppen, Ures: 
WV SDs kd Oo CY. VODs 


La. ecession of Williams, 61 So. 
$52, 132 La. 865. 

Md.—Ridgely v. Ridgely, 59 A. 731, 
100 Md. 230. 

N.Y.—In re Harden, 164 N.Y.S. 1014, 
177 App.Div. 831 [aff 117 N.E. 1069]; 
ales v.. Nolan, 154 N.Y.S.. 355,169 
App.Div. 372, 15 Mills Surr. 455; But- 
ton v. Button, 67 N.Y.S..925, 57. App. 
Div. 297; In re Marshall’s Will, 45 N. 
Y.S. 956, 18 App.Div. 211 [aff 155 N. 
Y. 646]; In re Balsamo’s Estate, 240 
Nev IS poe Lob) Mise, Irs. In re Berb- 
ling’s Ex’rs, 236 N.Y.S. 367, 134 Misc. 
730; In re Andrews’ Hstate, 232 N.Y. 
S. 198, 133 Misc. 365; In re Hess’ Will, 
198 N.Y.S. 573, 120 Misc. 372; Har- 
rison v. McAdam, 76 N.Y.S. 701, 38 
Misc. 18. 

N.C.—Lassiter v. Wood, 63 N.C. 360. 


Pa.—In re Kenworthy’s Estate, I12 
A. 174, 269 Pa, 315; In re Wootten’s 


Estate, 97 A. 1066, 253 Pa. 136; Me- 
hard’s state, 5 Pa.Super. 336; 
Webb’s Estate, 24 Pa.Dist. 368; Kem- 


ble’s Estate, 19 Pa.Dist. 635; Markle’s 
Estate, 26 Pa.Co. 272. 
Tenn.—Grant v. Mosely, 
508. 
Tex.—Plsek v. Kostroun, (Civ.App.) 
6 S.W.(2d) 813 [rev on other grounds 
(Commn.App.) 15 S.W.(2d) 220). 


vVt.—Douglas v. James, 28 A. 319, 
66 Vt. 21, 44 Am.S.R. 817. 


[a] Rule applied.—A general pur- 
pose of equally dividing the estate be- 
tween two families is not disturbed 
by a construction which affects mere- 


52 S.W. 


WILLS 


Children. 


ly the members of one family as 
among themselves. Grant v. Mosely, 
(Tenn.Ch.App.) 52 S.W. 508. 

38. Jones v. Jones’ Ex’rs, 250 S.W. 
92,198 Ky. 756; Fogle’s Ex’r v. Fogle, 
9 Bush (Ky.) 721; Huber v. Carew, 
26 Ohio Cir.Ct. 389; In re Carson’s Es- 
tate, 76 A. 419, 227 Pa. 543. 

39. Elliott v. Topp, 68 Miss: 138. 


49. Ark.—Holcomb v. Mullin, 268 
S.W.: 32, 167 Ark. 622. 

Conn.—West Haven Bank & Trust 
Co. -v:. MeCoy,' "169 A. 49,117 “Conn. 
489; Cumming vy. Pendleton, 153 A. 
175, 112Conn.) 569: 

Hawaii.—lIn re Deering’s Hstate, 30 
Hawaii 217. 

Mass.—Parsons v. Winslow, 6 Mass. 


169, 4 Am.D. 107 [overr on other 
grounds Knight v. Mahoney, 25 N.E. 
OTP P52 Mass. (bash Oy TeREAG 5 3s 
N.Y.—In re Kavanagh’s Will, 232 
NOYES.) 38085, 33 wise, 399; In re 
Mould’s Will, 190° N.Y.S.439,° 117 
Misc. 1. See Wright v. aces Pa 118 
N2Y 8. 094. lait oa 2ibe Noy Ss 875, 140 


App.Div. 634] (recognizing rule). 
N.C.—Mangum v. Durham Loan & 

Trust Co., 142 S.E. 711, 195 N.C, 469; 

Hilliard v. Kearney, 45 N.C. 221. 


Pa.—Penrose’s Appeal, 102 Pa. 448. 


Tex.—Briant v. McGown, (Civ. 
App.) 15 S.W.(2d) 1110. 

41. Willcox v. Beecher, 27 Conn. 
134; Cornwall v. Hill, 117 S.W. 311, 


135 Ky. 641; Manning v. Manning, 
118 N.E. 676, 229 Mass. 527; Teed v. 
Morton, 60 N.Y. 502. 


42. In re Balsamo’s Estate, 240 N. 
Y.S. 528, 186 Misc. 113. 


43. In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 N.Y.S. 913]. 


44. Collister v. Fassitt, 39 N.Y.S. 
800, 7 App.Div. 20 [aff 57 N.E. 490, 
163 N.Y. 281, 79 Am.St.Rep. 586]. 


45. In re Mould’s Will, 190 N.Y.S. 
43:9, 117 Mise, 1; Citizens’ Bank vy: 
Murray, 94 S.B. 665, 175 N.C. 62. 


[a] Rule applied.—Where the tes- 
tatrix had taken the residuary lega- 
tee as a two year old girl into her 
family, and had thereafter treated her 
as a daughter, she sustained to testa- 
trix the relation of a child, within the 
rule that the court in construing a 
will favors the testatrix’s children. 
In re Mould’s Will, 190 N.Y.S. 439, 
DL | Mises, is 


46. Chew v. 
214 N.Y. 344, 


47. 


Sheldon, 108 N.E. 552, 
Ann.Cas.1916D 1268. 


U.S.—Fidelity & Columbia 


Surviving spouse. 
benefit of the testator’s widow should be construed 
liberally in her favor.*® 


[§§ 1150-1151. 


struction effecting equality between the natural ob. 
jects of the testator’s bounty will be favored.*? 
tamentary provisions for support are favored by 
law,#? and provisions for the support and education 
of dependent beneficiaries are to be liberally con- 
strued in favor of such beneficiaries.*+ 


Tes- 


In construing an ambiguous will, in the 
absence of an expressed intention to the contrary, the 
court will favor the testator’s children,*® and a pro- 
vision for the support of the testator’s children 
should receive the most favorable construction to 
accomplish the purpose intended.*® 
leading to equality of distribution as between the 
testator’s children will be preferred,** and the pre- 
sumption in favor of such equality has been held to 
be so strong that all doubts will be resolved by it.*® 


A construction 


Provisions in a will for the 


It has been held that the 


Trust Co. v. uucas, 66 F.(2d) 116 [rev 
CDC 52. Be C20 )er2oo ts 

Ky.—Cornwall v. Hill, 117 S.W. 311, 
135 Ky. 641; Deppen’s Trustee v. Dep- 
pen, 117-S.W.: 352, 1382 Ky. 755. 

La.—Succession of Williams, 61 So. 
852, 132 La. 865; Succession of Ford, 
58 So. 141, 130 La. 442. 


Md.—Ridgely v. Ridgely, 59 A, 731, 
100 Md. 230 


N.Y.—Stokes -v. Weston, 87 N.E. 
515, 142 N.Y. 433 [aff 36 N.E. 348, 141 
N.Y. 558, of which this is a reargu- 
ment]; In re Harden, 164 N.Y.S. 1014, 
177 App.Div. 831 [aff 117 N.E. 1069, 
221 N.Y. 643];. Nolan v. Nolan, 154 
N.Y.S. 355, 169 App.Div. 372, 15 Mills 
Surr. 455; Button vy. Button, 67 N.Y. 
S. 925, 57 App.Div. 297; Matter of 
Manning, 64 N.Y.S. 222, 50 App.Div. 
407; In re Stulman’s Will, 263 N.Y.S. 
197, 146 Mise. 861; In re Schrier’s Es- 
tate, 260 N.Y.S. 610, 145 Misc. 593 
[den motion 263 N.Y.S. 539, 147 Misc. 
539]; In re Deaken’s Estate, 257 NY. 
Ss. 839, 143 Misc. 647; In re Grefe’s 
Will, 250 N.Y.S. 269, 140 Misc. 134; 
In re Berbling’s EXx’rs, 23GNINaY so 367, 
134 Mise. 730; In re Bartholomew’s 
Will, 143 N.Y.S. 695, 82 Mise. 1; 
Thompson v. Vidal, 60 N.Y.S. 57, 28 
Mise. 711. 


N.C.—Lassiter v. Wood, 63 N.C. 360. 


Pa.—Grim’s Appeal, 89 Pa. 333; 
Mehard’s Estate, 5 Pa.Super. 336; 
Webb’s Hst., 24 ‘Pa. Dist. 368; Kem- 
ble’s Hst., 19 Pa.Dist. 635; Bvans’ Es- 
tate, 11 Kulp 212. 


48. Webb’s Estate, 24 Pa.Dist. 368; 
Kemble’s Estate, 19 Pa.Dist. 635. 


49. D.C.—Montgomery v. Brown, 
25 App.D.C. 490. 


Ill.—McCormick v. Hall, 168 N.E. 
900, 337 Ill. 232, 66 ALL.R. 1062. 


Mont.—In re McLure’s Estate, 208 
P. 900, 68 Mont. 586. 


N.Y.—Moffett v. Elmendorf, 46 N.B. 
845, 152 N.Y. 475, 57 Am.S.R. 529, 48 
N.E. 1105, 153 N.Y. 674; Chew v. 
Sheldon, 108 N.E. 552, 214 N.Y. 344, 
Ann.Cas.1916D 1268; Stimson v. Vro- 

man, 1 N.E. 147, 99 ‘N.Y. 74; Thurber 
v. Chambers, 66 N.Y. 42 [mod 4 Hun 
721]; In re Snowden’s Estate, 257 N. 
Y.S. 389, 285 App.Div. 862 [mod 252 
N.Y.S. 485, 140 Mise. 870]; In re Moss’ 
Will, 244 N.Y.S. 47, 230 App.Div. 741; 
Matter of Tailer, 133 INNES. LA 147 
App.Div. 741; Matter of Goetz, 75 
INS YS. 71005 71 App.Div. 272; Matter 
of Reed, 47° NVY.S. OTe 22) “App.Div. 
328; In re Dewey’s Estate, 31 N.Y.S. 
255, 82 Hun 426 [rev on other grounds 
46 N.E. 1039, 153 N.Y. 63]; Allport 


For later cases, developments and changes in the law see Annotations, saine title and section number, 
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fact that a testator owed his wife protection and 
support raises a presumption that he intended to 
make ample provision for her in his will,®° and an 
intention to leave his widow without means of sup- 
port will be attributed to a testator only when clear- 
ly expressed.> However, the rule of a liberal con- 
struction in favor of the wife will not control when 
it is contrary to the testator’s intention as expressed 
It has also been held that a will 
should be construed liberally in favor of the surviy- 


in the will.®2 


ing husband of the testatrix.5? 


First taker.5+ In construing wills where the dis- 
posing language is ambiguous or susceptible of more 
than one construction, it has been held that the first 
taker of a devise or bequest is to be regarded as the 
primary object of the testator’s bounty,®® and in 
doubtful cases the construction should be in favor 
of the first taker as against more remote benefici- 


v. Jerrett, 16 N.Y.S. 233, 61 Hun 447; 
In re Gabler’s Will, 251 N.Y.S. 211, 
140 Mise. 581 [mod on other grounds 
257 N.Y.S. 311, 235 App.Div. 807. (aff 
V8.5, Neer 195 261 Noy. 517) 16 vIn re 
Smathers’ Will, 234 N.Y.S. 99, 133 
Mise. 812; In re Kavanagh’s Will, 
232) INGY.S,.1308,,. 1383 Mise) 399; 
WVactorin, .o219 © INaY.S) ) 1619; 
Misc. Inv re’ Hart’s'y Will, 
, 122 Misc. 124; In re Al- 
181w NYS... 398, 111) Mise: 
93 [aff 194 N.Y.S. 913]; In re Sharp, 
149 N.Y.S. 470, 86 Mise. 569, 12 Mills 
Surr. 336; Smith v. Gilliatt, 49 N.Y. 
S. 614, 22 Misc. 246; In re Maack’s 
Estate, 35 N.Y.S. 109, 13 Misc. 368, 1 
Gibb.Surr. 302; Schuck vy. Shook, 10 N. 
Y. S. 935, 24 Abb.N.Cas. 463; Matter of 
PL uss oR, 9 N.Y.S. 476, 1 Conn.Surr. 

Pa.—In re Tarter’s Estate, 140 A. 
502, 291 Pa. 458; Tarter’s Estate, 8 
Pa.Dist.&Co. 336. 

[a] Provision in lien of dower is to 
be construed most favorably to the 


widow. Matter of ‘Goetz, 75 N.Y.S. 
750. 71 App.Div. 272; In re Gabler’s 
Will, 251 N.Y.S. 211, 140 Misc. 581 


fmod on other grounds 257 N.Y.S. 311, 
235 App.Div. 807 (aff 185 N.H. 719, 261 
N.Y. 517)]; In re Smathers’ Will, 234 
N:Y.S. 99, 133 Mise. 812; In re Tar- 
ter’s Estate, 140 A. 502, 291 Pa. 458. 


50. Garcia y Perea v. Barela, 27 P. 
507, 6 N.M. 239. 

51. Shired v. Nesbit, 72 S.E. 545, 90 
SiC. 20, 

52. Coon v. Coon, 118 N.E. 820, 187 
Ind. 478 [superseding in appellate 
court 112 W.E. 841]. 


53. In re Mills’ Estate, 266 N.Y.S. 
478, 148 Misc. 224. 


54. Construction in favor of vest- 
ing see infra § 1681. 


55. Union Trust Co. v. Madigan, 35 
S.W.(2d) 349, 183 Ark. 158; Mountain 
Park Institute v. Lovill, 153 S.E. 114, 
198 N.C. 642; Smith v. Creech, 119 S. 
BE. 3, 186 N.C. 187; Hinson v. Hinson, 
97 S.E. 465, 176 N.C. 613; Citizens’ 
Bank v. Murray, 94 S.E. 665, 175 N.C. 
62; Whitfield v. Douglas, 94 S.E. 667, 
175 N.C. 46; Dunn v. Hines, 80 S.E. 
A£N0, 64 NiCr 1133 In re, Long's Hs- 
tate, 77 A. 924, 228 Pa. 594 [aff 39 Pa. 


Super. 323]; Grim’s Appeal, 89 Pa. 
333; Wilson v. McKeehan, 53 Pa. 
79; McFarland’s Appeal, 37 Pa. 300; 


Rewalt v. Ulrich, 23 Pa. 388. 


[a]. Estate of inheritance in first 
taker.—(1) A will is to be construed 
as giving an estate of inheritance in 
the first taker unless a contrary in- 
tention otherwise clearly appears. 
Boys v. Boys, 159 N.E. 217, 328 Tl. 
47; Evans v. Van Meter, 150 N.E. 
693, 320 Il]. 195; Brittain v. Farring- 
ton, 149 N.H. 486. 318 Ill. 474; Wilt- 
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aries.°° 


fang v. Dirksen, 129 N.E. 159, 295 Tl. 
362; Whittington v. Hunt, 129 N.P. 
543, 296 Ill. 133; Reed v. Welborn, 97 
N.E. 669, 258 Ill. 338; Mayer v. Mc- 


Cracken, 92 N.E. 355, 245 Ill, 551; 
Terhune v. Commercial Nat. Safe De- 
NoOsit: Co. 92) (Ne EL bs2,u24be Le (6225 


Mills v. Teel, 92 N.E. 310, 245 Ill. 483. 
(2) While courts are inclined to con- 
strue a will so as to give to the first 
donee an estate or inheritance, yet the 
testator’s expressed contrary inten- 
tion must govern. Wilson v. Wilson, 
103 N.E. 7438, 261 Ill. 174. 

56. Ark.—Union Trust Co. v. Madi- 
gan, 35 S.W.(2d) 349, 183 Ark. 158. 

Colo.—Mulcahy v. Johnson, 252 P. 
816, 80 Colo. 499. 

Mo.—Wiggins v. 
815 [cit Cyc]. 

N.C.—Dunn y. Hines, 80 S.E. 410, 
164 N.C. 113. 

Pa.-—Wilson v. McKeehan, 53 Pa. 79; 
Rewalt v. Ulrich, 23 Pa. 388; In re 
Little’s Estate, 91 Pa.Super. 245; In 
re Long’s Estate, 39 Pa.Super. 323; 
Shaffer v. Hummel, 15 Pa.Dist.&Co. 
502; Ward’s Est., 8 Pa.Dist. 701; Mar- 
kle’s Estate, 26 Pa.Co. 272. 

Tex.—Darragh v. Barmore, 
(Commn.App.) 242 S.W. 714 [rev Civ. 
App.) 231 S.W. 472]. 

[a] Thus, the interests of life 
tenants are to be preferred to the in-) 
terests of remaindermen in doubtful 
cases in construing a will. Mulcahy 
v. Johnson, 252 P. 816, 80 Colo. 499. 


57. Citizens’ Bank v. Murray, 94 S. 
E. 665, 175 N.C. 62. 

58. U.S.—Dorrance vy. Dorrance, 238 
BF. 524, 151 C.C.A. 460 [aff 227 F. 679, 
and aff 238 F. 924, 151 C.C.A. 658]. 


Ark.—Yeates v. Yeates, 16 S.W. 
(2a) 996, 179 Ark. 543, 65 A.L.R. 466 
[cit Cyc]. 

Conn.—McCarthy v. Tierney, 155 A. 
226, 113 Conn. 316 [cit Cyc]; Daskam 
v. Lockwood, 130 A. 92, 103 Conn. 
54; Tingier v. Woodruff, 81 A. 967, 
84 Conn. 684. 

Mass.—Prescott v. St. Luke’s Hos- 
pital, 182 N.H. 290, 280 Mass. 229; 
Manning v. Manning, 118 N.E. 676, 229 
Mass, 527. 

Miss.—Dealy v. Keatts, 128 So. 268, 
157 Miss. 412; Patterson v. Patterson, 
116 So. 734, 150 Miss. 179. 

N.H.—Marvin vy. Peirce, 152 A. 484, 
84 N.H. 455. 

N.J.—Brearley v. Brearley, 
Eq. 21. 

N.Y.—Riker v. Gwynne, 94 N.E. 632, 
201 N.Y. 143; Robinson v. Martin, 93 
N.E. 488, 200 N.Y. 159; Johnson v. 
Brasington, 50 N.E. 859, 156 N.Y. 181; 
Meyer v. Cahen, 18 N.E. 852, 111 N.Y. 
270; Weeks v. Cornwell, 10 N.E. 431, 


Perry, 271 S.W. 


9 N.J. 
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This rule is particularly applicable where 
the first taker is the testator’s child.** 


[§ 1152] e. Construction in Favor of Just, Natu- 
ral, or Reasonable Disposition. 
tor’s intention, as expressed in his will, is ambiguous 
or obscure, such a construction should be adopted, if 
possible, as will dispose of his property in a just, nat- 
ural, or reasonable manner,®* and where the testa- 
tor’s intention is not clearly expressed, it is to be 
sought in a rational and consistent purpose, rather 
than in an irrational or inconsistent one.®°°® 
the disposing language of the testator is clear and 
unambiguous, the court will assume that he made 
such disposition of his property as he considered just 
and equitable,®° and the fact that a disposition may 
seem unreasonable, unjust, or absurd will not war- 
rant a construction other than that compelled by the 
plain and unambiguous language of the will.*t 


Where the testa- 


Where 


An 


104 N.Y. 325; In re Knapp, 155 N.Y. 
S. 266, 91 Mise. 391. 
Po ee v. Kearney, 45 NC. 


Ohio.—Godfrey v. Epple, 126 N.E. 
886, 100 Ohio St. 447, 11 A.L.R. 317; 
Foye v. Foye, 172 N.E. 386, 35 Ohio 
tee Silk v. Merry, 23 Ohio Cir. 


S.C.—MacDonald v. Fagan, 111 S.E. 
793, 11 8.SiC. 510- 

Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


“When we speak » of the in- 
tention of the testator we do not al- 
ways refer to some intention or pur- 
pose that he actually had in mind. 
We mean that, when he has expressed 
himself in ambiguous or doubtful lan- 
guage, the law will impute to his 
words such a meaning as, under all 
the circumstances, will v%onform to his 
probable intention and be most agree- 
able to reason and justice.” Johnson 
v. Brasington, 50 N.E. 859, 860, 156 
N.Y. 181, 185. 

59. Alsman v. Walters, 111 N.E. 
921, 184 Ind. 565 [den reh 106 N.F. 
879]; Jackson v. Hoover, 26 Ind. 511; 
Billings v. Deputy, 146 N.E. 219, 85 
Ind.App. 248; Bradbury v. Jackson, 
54 A. 1068, 97 Me. 449; Graham vy. 
Graham, 23 W.Va. 36, 48 Am.R. 364; 
Re Mailloux, 14 Ont.W.N. 85. 


60. Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710. 


61. Hawaii.—Lidgate v. 
23 Hawaii 317. 


Toe cane v. Hoover, 26 Ind. 


Danford, 


N.J.—Marshall’s Ex’rs v. Hadley, 25 
A, 325, 50 N.J.Ea. 547; Brearley v. 
Brearley, 9 N.J.Hq. 21. 


N.Y.—Cudney v. Cudney, 68 N.Y. 
148; Murdock v. Ward, 67 N.Y. 387 
{rev 8 Hun 9]; Raymond v. George 
Junior Republic Ass’n, 144 N.Y.S. 98, 
82 Misc. 507, 11 Mills Surr. 247; Mat- 
ne of Harris, 44 N.Y.S. 341, 19 Misc. 


W.Va.—Graham vy. Graham, 23 W. 
Vai36, 48, AmoR. (364: 


See also Feddersen y. Matthiesen, 
170 N.W. 385, 185 Lowa 183 (where, 
however, the disposition was held not 
unreasonable). 


“When a testator has made known 
his purposes, in respect to his prop- 
erty, by the use of plain and unam- 
biguous language, though his purpos- 
es may seem unreasonable, unjust, or 
absurd to others, his will is its own 
expositor and a law unto the court. 
To refuse to give effect to his pur- 
poses, in such a case, is not to con- 
strue his will, but to make a new will 
for him. It is to be presumed that 
every testator has made just such a 
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apparent mistake or oversight of the testator cannot 
be remedied if the terms of the will are unambigu- 
In construing a will it will not be presumed 
that the testator in making a speeifie bequest intend- 


ous. 
ed to do a useless thing.®S 


disposition of his property as he 
wanted to make and as he thought it 
was proper to make, and that, in 
framing his will, he expected and de- 
sired that its construction would be 
settled and determined by those gen- 
eral rules which have been estab- 
lished by law for the interpretation 
of such_ instruments.” Marshall's 
Hx’rs vy. Hadley, 25 A. 325, 50 N.J. iq. 
547, 553. 

Absence of presumption of frand or 
undue infinence in case of uneqnal, 
unjust or unnatural disposition see 
supra § 454 in 68 C.J. 

Changing will see supra § 

62. Sherrod v. Sherrod's 
38 Ala. 537; Hliott v. Topp, 
138;- Bacot v. Wetmore, 17 
250. 


63. Briant v. McGown, 
App.) 15 S.W.(2d) 1110. 

64 U.S.—Lane v. Vick, 3 How. 464, 
i L.Eea. Fidelity & Columbia 


1110. 


Adu’ rs; 
63 Miss. 


N.J.Eq. 


(Tex.Civ. 


[i 


J]; Gossett v. Swinney, 
aff 44 F.(2d) 172 (cert 

. 497, 286 U.S. 545, 76 D. 
Brittain v. First Trust 
Bank, 42 F.(2d) 613 [cert 


rae 
2 
amet? 
-~ 
4 
> 


a ent, 
Ee ake 
ue 7 

5 


den 51 S.Ct. 184,282 U.S. 896, 75 Li 
Ed. 790]; Dahlgren v. Pierce, 270 BF. 
507 [appeal dism 41 S.Ct. 534, 256 U.S. 
682, 65 L.Ed. 1170, and cert den 41S. 
Ct. 534, 256. U.S. 692, 65: L.Ed. 1174]; 
Wheat v. Hill, 227 EF. 984, 142 GCA. 
442: McGraw v. MeGraw, 176 F. 312, 
99 G.C.A. 650; Burnes v. Burnes, 187 
eter, 00 CNG A Sot Tae 182 F. 485, 
cert den 26 S.Ct. 746, #99 U.S. 605 Ay 
L.Ed. 330]; Foxall v. MeKenney, 9F 

Cas.No. 5,016, 3 Cranch C.C. 206; Bu r- 
nell vy. United States, 44 Ct.Cl. 535. 


Ala.—Betts v. Renfro, 148 So. 406; 
Rice v. Park, 135 So. 472, 223 Ala. $17; 
Spencer vy. Title Guarantee Loan & 
Trust Co.,; 132 So. 730, 222 Ala. 485; 
Powell v. Pearson, 1381 So. 571, 222 
Ala. 199; Orr v. Helms, 117 So. 61, 
217 Ala. 603; Cox v. Hale, 114 So. 465, 
217 Ala. 46; Hatcher v. Rice, 105 So. 
SS1, 213 Ala. 676; Brizedine v. Ameri- 
ean Trust & Savings Bank, 101 So. 
61S, 211 Ala. 694; Henderson v. Hen- 
derson, 97 So. 3538, 210 Ala. 73; Steele 


v. Crute, 93 So. 694, 208 Ala. 2; 
Fowlkes v. Clay, S88 So. 651, 205 Ala. 
523; Cook v. Williams, 81 So. 579, 202 
Ala. 637; Jemison v. Brasher, 81 So. 
80, 202 Ala. 578; Knight v. O'Brien, 
80 So. S24, 202 Ala. 440; Rutland v. 
Emanuel, 80 So. 107, 202 Ala. 269; 
Ralls v. Johnson, 75 So. 926, 200 Ala. 


178; Myrick v. Williamson, 67 So. 273, 


190 Ala. 485; Baker v. Baker, 62 So. 
284, 182 Ala. 194; Kidd v. Borum, 61 
So. 100, 181 Ala. 144, Ann.Cas.1915C 


1226; 
Ariz.—Pass Vv. 
Ariz. 461. 


Ark.-——First Nat. Bank v. 


Moore y. Dudley, 2 Stew. 170. 


Stephens, 198 P. 712, 
29 


Marre, 38 


S.W.(2d) 14, 183 Ark. 699; Union 
Trust Co. v. Madigan, 35 S.W.(2d) 349, 
183 Ark. 158; Union Trust Co. v. Ros- 
si, 22 S.W.(2d) 370, 180 Ark. 552 
Hicks by beer Christian Ass'n v. 
Locke, 12 S.W.( mys S66, 17s Ark. 892; 


S.W.(2a) 1059, 178 
Ww. B. Worthen Co., 
6 S.W.(2d) 627, 177 Ark. 204; Lock- 
hart v. Lyons, 297 S.W. 1018, 1T4 Ark. 
703; yen vy. Southern Lumber Co., 
292 S.W. $70, 173 Ark. 277; Gaines v. 
Arkansas Nat. Bank, 280 S.W. 993, 170 


Payne v. Hart, 9 
Ark. 100; Stifft v. 
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whole.®* 
Ark. 679; Finch v. Hunter, 280 S.W. 
553, 148 Ark. 482; Fergusson v. Fer- 
gusson, 229 Sw. 738, 148 Ark. 290; 
Union & woroantts Trust Comm iv. 
Moore, 220 S.W. 820, 148 Ark. 519; 
Bell v. Gentry, 218) S.-W. 194, 141 Ark, 
454; Uarrington v. Cooper, 189 S.W. 
667, 126 Ark. 58; Webb v. Webb, 163 


SOW. 1167, 111 Ark. 54. 
Cal.—In re Metcalfe’ssHstate, 251 P. 


202, 199 Cal. 716; In re Briggs’ Hs- 
tate, 199 PB. $22, 186 Cal. 351; In re 
Thompson's Hstate, 198 P. 795, 185 
Cal. 763s) In re Murphy's Estate, 106 
P. 230) 257 Cal 68, 18T in Se 110; 
In re Vizelich’s state, (App.) 18 P, 
(2a) 778; In re Sayre’s eos. 300 PB. 
8338, 114 Cal.App. 649; In re Thomp- 
son’s Hstate, 217 P. 127, 62 Cal.App. 
493. 


Colo.—Bacon v. Nichols, 105 P. 1082, 
47 Colo. 81; Miller v. Weston, 138 P. 
424, 25 Colo.App. 281 [aff 189 P. 610]. 

Conn.—Sadler v. Sadler, 140 A. 639, 
107 Conn. 409; Burr v. Tierney, 122 
A. 454, 99 Conn, 647; Loomer v. Loo- 
mer, 57 A. 167, T6 Conn, 522; Pratt 
v. Stewart, 49 Conn. 339. 

Del.—National Bank of Smyrna v. 
Ireland, (Ch.) 162 A. 64; Small v. 
Adams, 154 A. 473, 17 Del.Gh. 316; 
Shriver v. Danby, 106 A. 122, 12—Del. 
Ch. 84; In re Cochran’s Hstate, 85 A. 
1070, 10 Del.Ch. 134. 

D.C.—Lansburgh v. Lansburgh, 37 
F.(2a) 997, 59 App.D.C. 201; Gibson 
v. Gibson, 292 F. 657, 53 App. D.C. 380; 
Washingten Loan & Trust Co. v. Ham- 
mond, 278 F. 569, 51 App.D.C. 260. 

Fla.—Lowrimore vy. First Savings & 
Trust Co. of Tampa, 140 So. S887, 102 
Fla. 740 [mod 140 So. 891, 102 Fla. 
740]; Roberts v. Mosely, 129 So. 835, 
100 Fla. 267: Sorrels v. McNally, 105 
So. 106, 89 Fla. 457; Rewis v. Rewis, 
S84 So. 938, T9 Pla. 126. 

Ga.—Owens vy. Citizens’ 
Nat. Bank, 170 S:E. 196; 
vis, 165 S.E. 605, 175 Ga. 
v. Varnell, 120 S.E. 319, 156 Ga. 853: 
Shoup v. Williams, 98 S.E. 848, 148 
Ga. T7473. Almon vy. Shell, 95 S.E. 681, 
147 Ga. S800; Sumpter v. Carter, 42 S. 
A. $24, 125. Ga, 893, 60. LRA. 274; 
Robert v. West, 15 Ga. 123; Fears v. 
Brooks, 12 Ga. 195. 

Hawaii.—In re Deering’s Estate, 30 
Hawaii 217; In re Deering’ s Estate, 


& Southern 
Ivey v. Da- 
607; Varnell 


29 Hawaii 854; Paiko vy. Boeynaems, 
22 Hawaii 233; King v. Hawaiian 


Ltd., 21 Hawaii 619; Hapai 
21 Hawaii 499. 


Idaho.—Jones v. Broadbent, 123 P. 
476, 21 Idaho 555; Wilson vy. Linder, 
ae P. 274, 18 Idaho 488, 1388 Am.S.R. 
=lo 

Tll—Brumsey v. Brumsey, 184 N.E. 
627, 351 IU. 414; Ashmore vy. Newman, 
18S$ N.E. 1, 350 Tl 64; Dahmer v. 
Wensler, 182 N.B. 799, 850 Tll. 238; 
Heitzig % Goetten, 180 N.E. 428, 347 
Ill. 619; Northern Trust Co. v. Wheel- 
er, 1T7 N. xD S84, 345 Tl. 182, 82 A.L.R. 
154; Johnson vy. Bolund, 175 N.E. 
343 Ill. 552; Halderman v. Halderman, 
174 N.E. 890, 342 Ill, 560; Hoblit v. 
Howser, 170 N.E. 257, 888 Ill. 828, 71 
A.U.R. 1046; Liesman vy. LieSman, 162 
N.E. 855, 381 D1). 287; Morgan. v. Na- 
tional Trust Bank of Charleston, 162 
N.B. S88, 832 Tl. 182; Gahan v. Gola- 
en, 162 N.E. 164, 380 Ill. 624; Boys 
¥. Boys, 159 N.E. 217, 328 Il. 47; Des- 
marteau v. Fortin, 158 N.E. 444, 326 


Trust Co, 
v. Brown, 


794, 
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[§ 1153] 5. Separate Clauses or Parts*—a. Con. 
struction as Whole—(1) In General. 
ing the meaning of particular parts, the intention of 
the testator is to be determined from the will as a 
This rule of construction is one of ex- 


In determin- 


Arnold v. Arnold, 156 N.E. ~ 
325 Ill. 500; Suiter v. Suiter, 154. 
337, 323 Ill. 519; McClure v. Mc- 
Clure, 149 N.E. 748, 319 Ill. 271; Me- 
Cormick v. Sanford, 149 N.E. 476, 318 
Tll. 544; Wells v. Dalies, 149 N.E. 279, 
318 Ill. 801; Drager v. McIntosh, 147 
N.E. 433, 316 Ill. 460; Cales v. Dress- 
ler, 146 N.E. 162, 315 Ill. 142; Baley 
v. Strahan, 145 N.E. 359, 314 Ill. 213; 
Rogers v. Rogers, 143 N.E. 490, 312 
Ill, 122; Tucker v. Tucker, 139 N.E. 
609, 308 Ill. 871; Buckner v. Carr, 134 
N.E. 760, 302 Ill. 378; Field v. Field, 
130 N.E. 748, 297 Ill. 379; Glass v. 
Johnson, 180 N.E. 4738, 297 Ill. 149; 
Hollenbaugh v. Smith, 130 N.E. 364, 
296 Ill. 558; Fairview Lodge, No. 350, 
A. F. & A. M. v. Gaddis, 130 N.H. 315, 
A9bm TI. “b70 Lark 215 TIL App. 597]: 
Whittington v. Hunt, 129 N.E. 543, 296 
Tll. 188; Noth v. Noth, 127-N. EY 113, 
292 111. 586; McKie v. Collinson, 127 
Ne 92, 292 Ill. 458; Bender v. Bender, 


Ill. 
758, 
N.E. 


608; 


127 N.E. 22, 292 Ill. 358; Johnston v. 
Gastman, 126 N.E. 172, 291 Til. 516; 


Meins v. Meins, 123 N.E. 554, 288 ml 


463; Spatz v. ‘Paulus, 120 N.E. 508, 
285 Ill. 82; Grove v. Willard, 117 N.E. 


489, 280 Ill. 247; Defrees v. Brydon, 
114 N.E. 336, 275 Ill BaP Abrahams 
v. Sanders, 113 N.E. 73 74 Ill. 452; 


Green v. Old People’s eign of Chica- 
go, 109 N.E. 701, 269 Ill. 134 [rev 190 
Il.App. 152]; Nixon v. Nixon, 109 N. 
E. 294, 268 Ill. 524; Black v. Jones, 
106 N.E. 462, 264 Ill. 548,.Ann.Cas. 
1915D 1178; Wimbush v. Wimbush, 97 
N.E. 701, 253 111. 407; Dunshee v. Dun- 
Shee, 96 N.E. 298, 251 Ill. 405; Smith 
Vv. Dellitt, 04 NBO 113.0249 Tees 
Heisen v. Ellis, 93 N.E. 862, 247 Il. 
418; Pingrey v. Rulon, 92 N.B. 592, 
246 Ill. 109; Terhune v. Commercial 
Nat. Safe Deposit Co., 92 N.E. 532, 245 
Ill. 622; Wagner v. Wagner, 91 N.E. 
66, 244 Tl. 101, 18 Ann.Cas. 490; Fen- 
ton v. Hall, 85 N.E. 936, 285 Ill. 552; 
Webbe v. Webbe, 84 N.E. 1054, 234 Ill. 
442, 17 L.R.A.N.S. 1079; Fifer v. Al- 
len, 81 N.E. 1105, 228 Ill. 507, 18 Prob. 
Rep. Ann. 610; Phayer v. Kennedy, 48 
N.E. 828, 169 Til. 360; Butler v. Hues- 
tis, 68 Ill. 594, 18 ‘Am.R. 589; Ber- 
gan v. Cahill, 55 Ill. 160; Willis v. 
Watson, 5 Ill, 64; Stearns v. Witt, 258 
Tll.App. 494; Humphrey v. Lutz, 223 
TlLApp. 532: Linn v. Davis, 223 Tl. 
App. 508; Fairview Lodge No. 3850, 
Ancient Free and Accepted Masons of 
Fairview, Illinois v. Gaddis, 215 Ill. 
App. 597; Pritchard Vv. McGregor, 205 
Tu. App. 362 Parker v. Conover, 198 
Til. App. 638; "Merchants’ Loan & Trust 
Cour: Northern Trust Co., 159 Ill. App. 
45 [aff 95 N.E. 59, 259 Ill. 86, 45 L.R.A. 
N.S. 411]; Hornbeek v. Hornbeek, 156 
TllLApp. 232; Baker v. Baker, 152 IIL 
App. 620; Lich v. Werling, 151. Tl. 
App. 840; Wey v. Dooley, 134 Tll.App. 
244; Covey v. Dinsmocr, 129 Ill.App. 
49 [aff 80 N.E. 998, 226 Ill. 438, 9 Ann. 
Cas. $1). 

Ind.——Oliphant v. Pumphrey, 141 N. 
BE. 517, 193 Ind. 656; Keplinger v. Kep- 
linger, 113 N.B. 292, 185 Ind. 81 .[su- 
perseding op 110 N.E. 698]; Porter 
v. Union Trust Co. of Indianapolis, 
108 N.E. 117, 182 Ind. 637, Ann-Cas. 
1917D 427; MeCoy v. Houck, 99 N.E. 
97, 180 Ind. 634; Hays v. Martz, 389 
N.E. 803, 90 N.H. 309, 173 Ind. 279 
[superseding 84 N.E. 546, 45 Ind.App. 
704]; Rush County v. Dinwiddie, 37 
N.E. 795, 189 Ind. 128; Ewbank v. 
Smiley, 29 N.E. 919, 130 Ind. 393; Kil- 
gore v. Kilgore, 26 N.E. 56, 127 Ind. 
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tremely frequent application, since, as has been well 
said, a testator in the preparation of hig will eannot 


276; Roy v. Rowe, 90 Ind. 54; Castor 
v. Jones, 86 Ind. 289; Critchell v. 
Brown, 72 Ind. 539; Tyner v. Reese, 70 
Ind. 432; Grimes’ Ex’rs v. Harmon, 
35 Ind. 198, 9 Am.R. 690; Jackson v. 
Hoover, 26 Ind. 511; Kelly v. Stinson, 
8 Blackf. 387; Kounse v. Dronberger, 
(App.) 180 N.E. 28; Abernathy v. Mc- 
Coy, 154 N.E. 682, 91 Ind.App. 574; 
Booker v. Deane, 163 N.E. 287, 88 Ind. 
App. 72; Robertson v. Burnett, 155 N. 
EH. 178, 86 Ind.App. 89; Billings v. 
Deputy, 146 N.E. 219, 85 Ind.App. 248; 
First Nat. Bank v. Hessong, 149 N.E. 
190, 83 Ind.App. 531; Vaubel v. Lang, 
140 N.EB. 69, 81 Ind.App. 96; Mund- 
henk v. Bierie, 135 N.E. 493, 81 Ind. 
App. 85; Haines v. Indiana Trust Co., 
131 N.E. 89, 75 Ind.App. 651; Nicker- 
son v. Hoover, 115 N.E. 588, 70 Ind. 
App. 343; Ewart v. Ewart, 123 N.E. 
180, 70 Ind.App. 167; Jones v. Chand- 
ler, 110 N.E. 235, 61.Ind.App. 500; 
Nagle v. Hirsch, 108 N.E. 9, 59 Ind. 


App. 282; Sigler v. Shelly, 105 N.E. 
403, 56 Ind.App. 685; Maris v. Wolf, 


92 N.E. 661, 46 Ind.App. 416. 


Iowa.—In re Pottorff’s Estate, 250 
N.W. 468; In re Scheiner’s Will, 247 
N.W. 532; Brown v. Brown, 240 N.W. 
910, 213 Iowa 998; In re Richter’s 
Will, 2384 N.W. 285, 212 Iowa 38; In 
re Cooksey’s Estate, 208 N.W. 337, 203 
Iowa 754; Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa 115; Iowa City State 
Bank v. Pritchard, 202 N.W. 512, 199 
Iowa 676; Bradford v. Martin, 201 N. 
W. 574, 199 Iowa 250; Carman v. Da- 
vis, 188 N.W. 892, 193 Iowa 1076; Cas- 
lavka v. Caslavka, 188 N.W. 4, 194 
Iowa 52; Duden v. Duden, 182 N.W. 
795, 191 Towa 515; Marvick v. Don- 
howe, 182 N.W. 182, 191 Iowa 214; 
Hiller v. Herrick, 179 N.W. 113, 189 
Iowa 668; In re Mount’s Estate, 178 
N.W. 391, 189 Iowa 279; Johnson v. 
Coler, 174 N.W. 654, 187 Iowa 1734; 
Mapes v. Rose, 174 N.W. 235, 187 Iowa 
289; Benham v. Turkle, 153 N.W. 1017, 
173 Towa 598; In re Beaty’s Estate, 
154 N.W. 1028, 172 Iowa 714; Canaday 
v. Baysinger, 152 N.W. 562, 170 Iowa 
414; Buchanan v. Hunter, 148 N.W. 
881, 166 Iowa 663; Elberts v. Elberts, 
141 N.W. 57. 159 Iowa 332; Warden v. 
Overman, 135 N.W. 649, 155 Iowa 1; 
In re Schmidt’s Estate, 183 N.W. 1072, 
153 Iowa 635; Murphy v. Black, 44 
Iowa 176; Johnson v. Mayne, 4 Iowa 
180. 


Kan.—Guthrie v. 
195130 Kan: <433'; z 
245 P. 1039, 121 Kan.'57; Otis v. Otis, 
177 P. 520, 104 Kan. 88; Bullock v. 
Wiltberger, 142 P. 950, 92 Kan. 900. 


Ky.—Patterson’s Ex’r v. Dean, .44 
S.W.(2d) 565, 241 Ky. 671; Nelson v. 
Nelson, 44 S.W.(2d) 555, 241 Ky. 564; 
Faulkner’s Guardian v. Faulkner, 35 
S.W.(2d) 6, 237 Ky. 147; Bowman v. 
Morgan, 33 S.W.(2d) 708, 236 Ky. 653; 
Lickteig v. Lickteig, 33 S.W.(2d) 641, 
236 Ky. 540; Lawrence’s Ex’x v. Law- 
rence, 82 S.W.(2d) 556, 236 Ky. 77; 
Slattery v. Ryan, 26 S.W.(2d) 544, 233 
Ky. 611; Bourne v. Johns, 26 S.W.(2d) 
13, 233 Ky. 448; Graves v. Jasper, 25 
S.W. (2d) 1040, 233 Ky. 388; Lightfoot 
v. Beard, 20 S.W.(2d) 90, 230 Ky. 488; 
Sanford’s Adm’r v. Sanford, 20 S.W. 
(2d) 83, 230 Ky. 429; Brierly’s Execu- 
tor and Trustee v. Nelson, 14 S.W. 
(2d) 201, 228 Ky. 116; Corn v. Roach, 
9 S.W.(2d) 1074, 225 Ky. 725; Walker 
v. Irvine’s Ex’r, 9 S.W.(2d) 1020, 225 
Ky. 699; Fidelity & Columbia _ Trust 
Co. v. Harkleorad, 5 S.W.(2d) 477, 224 
Ky. 5; Bain v. Hardin, 4 S.W.(2d) 
745, 223 Ky. 792; Vandyke v. Vandyke, 
2 S.W.(2d) 1057, 223 Ky. 49; Walton 
v. Jones, 287 S.W. 710, 216 Ky. 289, 
Dennis v. Shirley, 278 S.W. 591, 212 
Ky. 114; Ireland v. Cooper, 277 S.W. 
483, 211 Ky. 323; Cahill v. Pelzer, 265 
S.W. 32, 204 Ky. 644; Weedon v. Pow- 


Guthrie, 286 P. 
Bierer v. Bierer, 
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er, 260 S.W. 385, 202 Ky. 542; Snyder 
v. Snider, 259° S.W. 700, 202 Ky. 321; 
Linton y. Hail, 258 S.W. 111, 201 Ky. 
698; Muir vy. Richardson, 256 S.W. 
727, 201 Ky. 3857; Kendrick v. Scott, 
254 S.W. 422, 200 Ky. 202; Ewering 
v. Ewering, 251 S.W. 645, 199 Ky. 450; 
Craig v. Radelman, 251 S.W. 631, 199 
Ky. 501; Goosling v. Pinson, 248 S.W. 
248,198 Ky. 57; Brown v. McCommas, 
242 S.W. 362, 195 Ky. 387; Reed v. 
Williams, 240 S.W. 391, 194 Ky. 662; 
Pearce’s Adm’r v. Pearce, 238 S.W. 
750, 194 Ky. 158; Penick v. Lewis, 238 
S.W. 745, 194 Ky. 231; Roy v. West, 
238 S.W. 167, 194 Ky. 96; Wallis v. 
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92 S.B. 601, 173 N.C. 550; Satter- 


thwaite v. Wilkinson, 91 S.E. 599, 178 
N.C. 38; Shuford v. Brady, 85 S.E. 
308, 169 N.C. 224; Rees v. Williams. 
81 S.B. 286, 165 N.C. 201 [aff 80 S.E. 
247, 164 N.C. 128]; Taylor v. Brown, 
81 S.E. 137, 165 N.C. 157; .Dunn vy. 
Hines, 80 S.E. 410, 164 N.C. 118; Her- 
ring v. Williams, 69 S.E. 140, 153 N. 
C, 231, 188 Am.S.R. 659 [rev on other 


grounds 73 S.B. 2180158 SINEG? a 
por per v. Harper, 62 S.B. 553, 148 N. 


Ohio. FT eoer v. Schrembs, 184 N. 
E. 292, 44 Ohio App. 44; Rugg. v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Smith, 177 N.E. 784, 40 Ohio App. 101; 

Shaw v. Shaw, 167 N.E. 611, 32 Ohio 
App. 168; Ward v. Worthington, 162 
N.B. 714, 28 Ohio App. 325; Baker 
v. Alexander, 156 N.E. 223, 24 Ohio 
App. 117; Alter v. Alter, 31 Ohio C.A. 
113; Schinkal v. Kolb, 26 Ohio Cir.Ct. 
N.S. 30; Sadler v. Sadler, 23 Ohio 
@ir.Ct.N.S; 353; Smith v. Rugg, 28 
Ohio N.P.N.S. 262; Murphy v. Riker, 
25 Ohio N.P.N.S. 393; Mills v. Mills, 
20 Ohio N.P.N.S. 501; Westwater v. 
Guitner, 18 Ohio N.P.N.S. 209; Miller 
v. Miller, 13 Ohio N.P.N.S. 1; Clifford 
v. Foster, 10 Ohio N.P.N.S. 446; Riley 
v. Riley, 7 Ohio N.P.N.S. 100; Swerer 
v. Trustees of Ohio Wesleyan Uni- 
versity, 2 Ohio. N.P.N.S. 333; Huber 
v. Carew, 2 Ohio N.P.N.S. 81; Beight 
v. Organ, 27 Ohio N.P. 22. 


Okl.—Porter vy. Porter, 222 P. 971, 
OT TORAZ 238i. 


Or.—In re Hale’s Estate, 18 P.(2d) 
808; Rose City Co. v. Langloe, 16 P. 
(2d) 22, 141 Or. 242; Fields v. Fields, 
Sele) n (den ate C20). 915s 1s 9vOr, 
41; Wadsworth y. Brigham, 259 P. 
299, 266 P. 875, 125 Or. 428; Connertin 
v. Concannon, 259°P. 290, 122 Or. 387; 
Friswold v. U. S. Nat. Bank of La 
Grande, 257 P. 818, 122 Or. 246; In re 
Hodgkin’s Estate, 221 P. 169, 223 P. 
738, 110 Or. 381; Wemme vy. First 
Church of Christ, Scientist, of Port- 
land, clos Pe 618, 220) be 200, 110" Or, 
179;\ Roots v. Knox, 212 P. 469, 107 
Or. 96; Gildersleeve v. Lee, 198 P. 246, 
100 Or. 578, 36 A.L.R. 1166; Beakey 
v. Knutson, 174 P. 1149, 177 P. 955, 
90 Or. 574. 


Pa.—In re Murray’s Estate, 169 A. 
103; In re Mereto’s Estate, 166 A. 
893, 311 Pa. 374; Peters v. Peters, 162 
A. 208, 307 Pa. 476; In re Bumm’s Es- 
tate, 159 A. 15, 306 Pa. 269; In re Wil- 
liamson’s Estate, 153 A. 765, 302 Pa, 
462; In re Dutton’s Estate, 151 A. 697, 
801 Pa. 94; Reiff v. Pepo, 139 A. 144, 

. 290 Pa. 508; In re Moorehead’s Es- 
tate, 137 A. 802, 289 Pa. 542, 52 A.L.R. 
1251; In re Fairman’s Estate, 135 A. 
262, 287 Pa. 384; In re Heath’s Estate, 
133 A. 558, 286 Pa. 335; McCartney v. 
Craig, 131 A. 377, 284 Pa. 482; Biles 
v. ‘Biles, 127 A. 235, 281 Pa. 565; In 
re Hollinshead’s Estate, 117 A. 337, 
273 Pa. 573; In re Troutmans’ Estate, 
113 A. 405, 270 Pa. 310; In re Patton’s 
Hstate, 112 A. 61, 268 Pa. 367; In re 
Plumly’s Estate, 104 A. 670, 261 Pa. 
432; In re Packer’s HMstate, 92 A. 65, 
246 Pa. 97; In re Moore’s Estate, 88 
A. 432, 241 Pa. 253; Ingersoll’s Ap- 
peal, 86 Pa. 240; Provenchere’s Ap- 
peal, 67 Pa. 463; Schreiner’s Appeal, 
53 Pa. 106; Eyre v. Golding, 5 Binn. 
472 [aff 2 Browne Appendix 89]; -Tur- 
bett v. Turbett, 3 Yeates 187, 2 Am.D. 
269; In re Canfield’s Estate, 167 A. 
500, 109 Pa.Super. 329; In re Roth’s 
Estate, 101 Pa.Super. 443; Cole’s Es- 
tate, 15 Pa.Dist.&Co. 655; Shaffer v. 
Hummel, 15 Pa.Dist.&Co. 502; 
Bumm’s Estate, 15 Pa.Dist.&Co. 301; 
Swift’s Estate, 10 Pa.Dist.&Co. 13 
South’s Estate, 29 Pa.Dist. 865; Buck- 
nell’s Estate, 29 Pa.Dist. 631; In re 
Young’s Estate, 28 Pa.Dist. 869; In 
re Wood’s Estate, 28 Pa.Dist. 755; In 
re Waln, 25 Pa.Dist. 605; Leech’s Est., 
18 Pa.Dist. 527; Babcock’s Est., 18 
Pa.Dist. 453; Boswell’s HEst., 18 Pa. 
Dist. 1; McCallum’s Est., 13 Pa.Dist. 
279; Edwards’ Est., 13 Pa.Dist. 189; 
Kelly’s Hst., 7 Pa,Dist. 750; In re 
Wentz, 43 Pa.Co. 159; White’s Est., 41 
Pa.Co. 663; Clothier’s Est., 5 Pa.Co, 
347; McCartney’s Hst., 2 Pa.Co. 202, 
18 Wkly.N.Cas. 51. 

Porto Rico.—De Ponce v. Martinez, 
16 Porto Rico 361. 


R.I.—City Bank Farmers’ Trust Co. 
v. Taylor, 163 A. 734; Rhode Island 
Hospital Trust Co. v. Egan, 161 A. 
124, 52 R.I. 384; Butler v. Chase, 150 
atte st oR 9 vtoran “Vv. Cornell, 
142 A. 605, 49 R.I. 308; Rhode Island 
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Hospital Trust Co. v. Metcalf, 187 A. 
eat 48 RI. 411 [rearg den 138 A. 
A. 771; Petition of Cabell, 128 A. 559, 
46 R.I. 372; Richmond vy. Rhode Is- 
land Hospital Trust Co., 125 A. 228, 
46 R.I. 113; Petition of Gee, 115 A. 
716, 44 R.I. 132; Thurber:v. Thurber, 
112 A. 209, 43 R.I. 504; Sherman v. 
Riley, 110 A. 629, 43 R.I. 202; Ham- 
mil v. Anderson, 110 A. 422, 43 R.I. 
103; Luttgen v. Tiffany, 93 A. 182, 37 
R.I, 416; Perry v. Brown, 83 A. 8, 34 
Ral.4203. 


S.C.—Howard v. Bright, 148 S.E. 
188, 150 S.C. 358; MacDonald v. 
Fagan, 111 S'E. 793, 118 S:-C.- 510; 
Dent; vii Dent, 102.S.H) 715, L139 SiC. 
416; Burton vy. Burton, 102 S.E. 282, 
113 S.C. 227; Burriss v. Burriss, 89 
S.E. 405, 104 S.C. 441. 


S.D.—In re Hurley’s Estate, 248 N. 
W. 194. 


Tenn.—Galloway v. Hardison, 60 S. 
W.(2d) 155; Maynor vy. Vaughn, 17 S. 
W.(2d) 910, 159 Tenn. 281; Hoggatt 
v. Clopton, 217 S.W. 657, 142 Tenn. 
184; McDonald v. Ledford, 205 S.W. 
312, 140 Tenn. 471; Carter v. Brady, 6 
Tenn.Civ.A. 195; Mears v. Wharton, 
5 Tenn.Civ.A. 329. 


Tex.—Frame v. Whitaker, 36 S.W. 
(2d) 149, 120 Tex. 53 [rev (Civ.App.) 
7 S.W.(2d) 140]; Heller v. Heller, 269 
S.W. 771, 114 Tex. 401; McMullen v. 
Sims, (Commn.App.) 37 S.W.(2d) 141 
[rev (Civ.App.) 22 S.W.(2d) 318]; 
Sailer v. Furche, (Commn.App.) 22 S. 
W.(2d) 1065 [rev (Civ.App.) 8 S.W. 
(2a) 334]; Kostroun  v. Plsek, 
(Commn.App.) 15 S.W.(2d) 220 [rev 
(Civ.App.) 6 S.W.(2d) 813]; Darragh 
v. Barmore, (Commn.App.) 242 S.W. 
714 [rev (Civ.App.) 231 S.W. 472]; 
Haupt v. Michaelis, (Commn.App.) 
231 S.W. 706 [rev (Civ.App.) 212.:S. 
W. 274]; City of Fort Worth v. Wise- 
hart, (Civ.App.) 33 S°W.(2d) 556; 
Brown v. Burke, (Civ.App.) 26 S.W. 
(2d) 415; Sims v. McMullan, (Civ. 
App.) 22 S.W.(2a) 313 [rev on other 
point (Commn.App.) 37 S.W.(2da) 
141]; Brookshire v. Wambaugh, (Ciy. 
App.) 9 S.W.(2d) 269; Gay v. City of 
Fort Worth, (Civ.App.) 4 S.W.(2d) 
268; Verhalen v. Klein, (Civ.App.) 
268 S.W. 975; Estes v. Estes, (Civ. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 


S.W. 649]; Paton v. Baugh, (Civ. 
App.) 265 S.W. 250; Richardson v. 
McCloskey, (Civ.App.) 261 S.W. 801 


{rev on other grounds (Commn.App.) 
276 S.W. 680]; Hunt v. Dallas Trust 
& Savings Bank, (Civ.App.) 237 S.W. 
605; Mahon vy. Gilliam, (Civ.App.) 215 
S.W. 124 [rev on other grounds 
(Commn.App.) 231 S.W. 712]; Neely 
v. Brogdon, (Civ.App.) 214 S.W. 614 
[aff (Commn.App.) 239 S.W. 192]; 
West v. Glisson, (Civ.App.) 184 S.W. 
Johnston v. Reyes, (Civ.App.) 
183 S.W. 7; Lindsey v. Rose, (Civ. 
App.) 175 S.W. 829; Winfree v. Win- 
free, (Civ.App.) 139 S.W. 36. 


Vt.—President and Fellows of Mid- 
dlebury College v. Central Power 
Corporation of Vermont, 143 A. 384, 
101 Vt. 325; In re Field’s Estate, 143 
A. 280, 101 Vt. 242; Boyce v. Sumner, 
P24 FAS EBS, 9 din Vil- eae Coie ES ULGOnT f Vs 
American Tract Soc., 23 Vt. 336. 


Va.—Whitehurst v. White, 169 S.E. 
724; Murchison v. Wallace, 159 S.K. 
106, 156 Va. 728; Farrar v. Pember- 
ton, 152 S.E. 339, 154 Va. 61; Jones v. 
Brown, 144 S.E. 620, 151 Va. 622; 
Snidow v. Day, 134 S.E. 704, 145 Va. 
721; Wornon v. Hampton Normal & 
Agricultural Institute, 132 S.E. 344, 
144 Va. 533; Neblett v. Smith, 128 S. 
K. 247, 142 Va. 840; Jenkins v. Hogg, 
124 S.W. 392, 139 Va. 682; Kello /v. 
Kello's! Hx rs, 103) (S.En 633; a2) Var 
368, 11 A.L.R. 322; Conrad v. Conrad’s 
Wr, Qe S.EiooO, Lai Velen Ll) Bane 
VW. AGA, 82) 5S.bn (o4,. Lie Va. pets 
Crutchfield v. Greer, 74 S.E. 166, 113 


Industrial Trust Co. v. Colt, 136] Graff, 43 S.E. 611, 101 Va. 
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Va. 232; Whittle v. Whittle’s Ex'rs, 
60 S.B. 748, 108 Va. 22; Hopkins v. 
877; Mc- 
Camant v. Nuckolls, 12 S.B. 160, 85 
Va. 331; Simmerman vy. Songer, 29 
Gratt. (70 Va.) 9; Cheshire v. Purcell, 
Ll) Gratt. (52 (Va. ML, Parker  v: 
Wasley’s Ex’r, 9 Gratt. (50 Va.) 477; 
Lucas v. Duffield, 6 Gratt. (47 Va.) 
456; Wyatt v. Sadler’s Heirs, 1 Munf. 
(15 Va.) 587; Reno’s Ex’rs v. Davis, 
4 Hen.&M. (14 Va.) 283. 


Wash.—Kirwin vy. Hall, 14 P.(2d) 
62, 169 Wash. 501; Cotton v. Bank of 
California, National Ass’n, Seattle 
Branch, 261 P. 104, 145 Wash. 508. 

W.Va.-—Wise v. Hinegardner, 125 S. 
BH. 579, 97 W.Va. 587; Bartlett vi Pet- 
ty, 117 S.E. 551, 93 W.Va. 608; Runyon 
v. Mills, 103 S.B. 112, 86 W.Va. 388; 
Behrens v. Baumann, 66 S.E. 5, 66 W. 
Va. 56, 27 L.R.A.N.S. 1092; Rutter v. 
Anderson, 36 S.E. 357, 48 W.Va. 215; 
Hays v. Freshwater, 34 S.E. 831, 47 
W.Va. 217, 5 Prob.Rep.Ann. 329; Hin- 
ton v. Milburn’s Ex’rs, 23 W.Va, 166; 
Graham v. Graham, 23 W.Va. 36, 48 
Am.R. 364. 

Wis.—In re Stephens’ Will, 238 N. 
W. 900, 206 Wis. 16, 80 A.L.R. 134; 
In re Merrill’s Estate, 220 N.W. 383, 
196 Wis. 357; In re Zweifel’s Will, 216 
N.W. 840, 194 Wis. 428; In re Pad- 
dock’s Estate, 203 N.W. 347, 186 Wis. 
544; In re Hamburger’s Will, 201 N. 
W. 267, 185 Wis. 270, 37 A.L.R. 1413; 
In re Cramer’s Will, 198 N.W. 382, 188 
Wis. 516; In re Reynolds’ Will, 138 N. 
W. 1019, 151 Wis. 875; Flint v. Wiscon- 
son Trust Co., 138 N.W. 629, 151 Wis. 
231, Ann.Cas.1914B 67; Maxcy v. Osh- 
kosh, 128 N.W. 899, 1138, 144 Wis. 238, 
81 L.R.A.N.S. 787; In re Prasser’s 
Will, 121 N.W. 648, 140 Wis. 92, ° 


Eng.—Crumpe v. Crumpe, L.R. 25 
App.Cas. [1900] 127; Greenwood vy. 
Greenwood, 5 Ch.D. 954; Smith vy. 
Crabtree, 25 Wkly.Rep. 824. 


Peers mpi vid v. Hogg, 46 Can.S.c. 


Alta.—Re Simpson, [1927] 3 Dom. 
L.R. 46. 


N.S.—Re Clark,. 18 N.S. 96; Re 
Sainthill, [1933] 3 Dom.L.R. 231. 
Ont.—In re Newcomb, 42 Ont.L. 


590; Re Silverthorn, 15 Ont.L. 112, 
10 Ont.W.R. 798; Re Bulman, 17 Ont. 
W.N. 309; Re Cleghorn, 16 Ont. W.N. 
234; Re James, 16 Ont.W.N. 87; Re 
Smith, 15 Ont.W.N, 45. 


Sask.—Re Allcock, [1924] 2 Dom. 
L.R. 440. 


[a] In construing particular 
words and phrases, clauses, or sen-~ 
tences (1) the whole scheme of the 
will should be kept in mind. In re 
Weber’s Estate, 245 P. 776,76 Cal. 
App. 723; Blakeley v. Mansfield, 113 
N.E. 38, 274 Ill. 1383; Thomas v. Buck, 
32 S.W.(2d) 1006, 236 Ky. 241; Martin 
v. Thompson, 229 S.W. 112, 191 Ky. 
102; Hurley v. Rosensteel, 64 A. 1041, 
104 Md. 262; Manning v. Manning, 
118 N.E. 676, 229 Mass. 527; Armor 
v. Holly, 126 S.W. 495, 226 Mo. 688; 
Armor v. Frey, 126 S.W. 4838, 226 Mo. 
646; In re Wilkening’s Will, 244 N.Y. 
S. 115,.137 Miser451: UU. Si Drusteco, 
of New York v. Baes, 207 N.Y.S. 19, 
124 Misc. 48 [aff 215 N.Y.S. 938, 216 
App.Div. 836]; Nester v. Nester, 118 
N.Y.S. 1009, 68 Misc. 207; Westwater 
v. Guitner, 18 Ohio N.P.N.S. 209; 
First Nat. Bank y. Hutson, 140 S.E. 
596, 142 S.C. 239; Mears v. Wharton, 
5 Tenn.Civ.A. 329; Hinton vy. Mil- 
burn’s Ex’rs, 28 W.Va. 166. Construc- 
tion of particular words and phrases 
see supra §§ 1144,1145. (2) The rule 
is applicable particularly to the con- 
struction of technical legal phrases 
where the will was drawn by one un- 
learned in the law. Jordan v. Ring- 
staff, 105 So. 641, 213 Ala. 612; Har- 
vey v. Johnson, 71 So. 824, 111 Miss. 
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sist of but a single paragraph,®® and a will is to be 
so construed as to give effect, if possible, to all its 
provisions®® in the light of the circumstances sur- 
The portions of an entire 
testamentary idea must be read together in order to 
ascertain the real intention of the testator.°® A por- 


rounding its execution.°? 
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tion of the expression of an entire testamentary idea 


566; Wunderlich v. Bleyle, 125 A. 386, 
96 N.J.Eq. 1385. (3) The import of 
isolated words or phrases may be 
held to be modified and controlled by 
the dominant intention, to be gathered 
from the instrument as a_ whole. 
Eaton v. Brown, 24 S.Ct. 487, 193 U.S. 
411, 48 L.Ed. 730; Second Nat. Bank & 
Trust Co. of Red Bank v. Borden, 167 
A. 224, 113 N.J.Eq. 378; In re Bolton’s 
Will, 257 N.Y.S. 254, 143 Mise. 769. 


{b] Relation of succeeding clauses 
in a will depends on the intention of 
the testator as gathered from the 
whole will. Cooper’s Estate, 10 Pa. 
Co. 605. Changing order of parts see 
infra § 1155. 


{c] Liberal interpretation of all 
provisions of will to ascertain the in- 
tention of the testator is required. 
In re Combs’ Estate, 220 N.W. 269, 
117 Neb. 257. Liberal construction of 
will generally see supra § 1117. Lib- 
eral construction of language to carry 
out intention of whole will see supra 
$4127. 

[ad] Codicil ‘is a single instru- 
ment, and all of its provisions are to 
be construed together.’ Matter of 
Marmers” Li. (&* TiCo:, 122 N.Y¥:S..1956, 
958, 1388 App.Div. 121 [aff 93 N.B. 
1120, 199 NiY. +569]. 


fe] Residuary clause is to be con- 
sidered only as other parts of the will 
are considered to aid in ascertaining 
the general purpose of the testator in 
regard to the gift in question. Atty.- 
Gen. v. Briggs, 42 N.f. 118, 164 Mass. 
561. 

[f] Statutory provision (1) that, 
if a clause as it stands may have 
effect, it shall be so construed, how- 
ever well satisfied the court may be of 
a different testamentary intention, in 
no wise limits the general rule that 
the intention of the testator, gathered 
from the whole will, is the controlling 
consideration. Shoup v. Williams, 98 
S.E. 348, 148 Ga. 747, 753 (statutory 
provision applicable if provision of 
will ‘‘stood alone, that is, if nothing 
went before it or followed after it’). 
(2) The provision of a statute on con- 
veyances that every estate in lands 
which shall be devised shall be 
deemed a fee simple, if a less estate 
be not limited by express words or do 
not appear to have been devised by 
construction or operation of law, does 
not establish a rule of construction 
which would prevent the considera- 
tion of all the language of a will in 
its interpretation. Drager v. McIn- 
tosh, 147 N.E. 433, 316 Ill. 460. 


Intention of testator as controlling 
see supra § 1118. 

65. Bierer v. Bierer, 245 P. 1039, 
1040, 121 Kan. 57. 

66. U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896, 75 A.L.R. 
TD. 

Ark.—Kelly v. 
805, 176 Ark. 548. 

Cal.—In re Shaw’s Bstate, 246 P. 
48, 198 Cal. 352; In re Lloyd’s Estate, 
289 P. 892, 106 Cal.App. 507. 

Colo.—Hickey v. Costello, 
595, 80 Colo. 461. 

Tll.— Carlin v. Helm, 162 N.H. 873, 
331 Ill. 213; Bimslager v. Bimslager, 


Kelly, 3 S.W.(24) 


251 P. 


154 N.B. 135, 323 Ill. 303. 


Ind.—Steiglitz v. Migatz, 105 N.E. 
465, 182 Ind. 549; Hardy v. Smith, 123 
N.E. 438, 71 Ind.App. 688; Curry v. 
Curry, 105 N.E. 951, 58 Ind.App. 567. 


Ilowa.—Harvey v. Clayton, 220 N.W. 
25, 206 Iowa 187. 


Kan.—Markham vy. Waterman, 181 
PG62t, 105, Kean: 03. 


Me.—Bodfish v. Bodfish, 73 A. 1033, 
105 Me. 166. 


Md.—Newlin v. Mercantile Trust 
ie of Baltimore, 158 A. 51, 161 Md. 


Mass:—Sherwin vy. Smith, 185 N.E. 
17; Prescott v. St. Luke’s Hospital, 
182 N.E. 290, 280 Mass. 229; Sewall 
v. Elder, 181 N.&. 720, 279 Mass. 4738; 
Boston Safe Deposit & Trust Co. v. 
Stratton, 156 N.E. 885, 259 Mass. 465; 
Ware v. Minot, 88. N.E. 1091, 202 
Mass. 512; Dow v. Abbott, 84 N.E. 
96, 197 Mass. 283. 


Mo.—Register vy. Elder, 132 S.W. 
699 22300 IMos> 320; 

N.J.—Fink v. Harder, 162 A. 614, 
111 N.J.Eq. 439. 

N.Y.—In re Martin’s Will, 174 _N.E. 
6438, 255 N.Y. 248; Goodwin v. Cod- 
dington, 48 N.H. 729, 154 N.Y. 283; 
Baxter v. Mairs; 228 °N-Y.S. 587, 223 
App.Div. 579. 

Pa.—In re French’s Hstate, 151 A. 
809, 301 Pa.3223, 72: A. LR. 1042. 


R.I.—Fletcher v. Northup, 138 A. 
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S.C.—First Nat. Bank 
140. S.E. 596, 142 SiC. 239. 


Tex.—Bittner vy. Bittner, (Commn. 
App.) 45 S.W.(2d) 148 [aff (Civ.App.) 
27 S.W.(2@) 852). 


Vt.—In re Peck’s Estate, 144 A. 686, 
eee 502 [foll 144 A. 689, 101 Vt. 
509]. 


v. Hutson, 


Va.—Hickman v. Hickman, 159 S.E. 
145, 156 Va. 659; Simmons vy. Gunn, 
U5 Saks bila se LOO p Vidas oOo mo DiSiouL bays 
Carwile, 183 S.E. 7738, 145 Va. 116. 


Construction in favor of validity of 
every part or provision see supra § 
1146. 

Harmonizing inconsistent and re- 
pugnant provisions see infra § 1157. 

67. U.S.—St. Louis Union Trust 
Co. v. Burnet, 59 F.(2d) 922. 

Ark.—Wooldridge vy. Gilman, 
S.W. 20, 170 Ark. 163. 


Cal.-—In re Purington’s Estate, 250 
POON LOOM CAL mi Gone 


Conn.—Gillette v. 
461, 108 Conn, 611. 


Tll.—Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Sartain v. Davis, 154 
N-E. 201, 328 Ill. 269. 

Kan.—Morse y. Henlon, 155 P. 800, 
97 Kan. 399. 

Ky.—Ford’s Adm’r v. Wade’s Adm’r, 
45 S.W.(2d) 818, 242 Ky. 18, 80 A.L. 
R: 936. 

Me.—Cook v. Stevens, 134 A. 195, 
125 Me. 378; Harris v. Austin, 131 A. 
206, 125 Me. 127. 

Mass.—Ware v. Minot, 88 N.E. 1091, 
202 Mass. 512. 


Mo.—Sorenson v. Booram, 297 S.W. 


279 


Stewart, 144 <A, 


must be read in connection with its context.®® 
visions of the will relating to the same property’? 
or the same contingency’! should be construed to- 
gether; the general rule as to construction of the 
will or a testamentary idea as a whole has been ap- 
plied among other instances’? in determining the 
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Pro- 


70, 317 Mo. 516. 


N.J.—Peer v. Jenkins, 140 A. 413, 
102 N.J.Bq. 235. 


N.Y.—Ritch v. Hawxhurst, 21 N.E. 
1009, 114 N.Y. 512; Kelso yv. Lorillard, 
85 N.Y. 177 [aff 8 Daly 300]; Stew- 
art v. Giblett, 257 N.Y.S. 746, 235 App. 
Div. 589. ; 


Ohio.—Rugg v. Smith, 177 N.E. 784, 
40 Ohio App. 101. 

W.Va.— Woodbridge v. Woodbridge, 
106 S.E. 437, 88 W.Va. 181; 
Edwards’ Adm’r, 13 W.Va. 822. 


Wis.—In re Ritchie’s Will, 208 N.W. 
880, 190 Wis. 116; Maxcy v. City of 
Oshkosh, 128 N.W. 899, 14 Wis. 238, 
Sie LARSAINGS= (784. 

Surrounding circumstances in con- 
struction of will: 


Generally see supra § 1120. 
Ividence of see infra §§ 1174-1176. 
68. Ga.—Thornquist v. Oglethorpe 
Taee®. No. 1, 78 S.E. 1086, 140 Ga 
tig 
Ill—Dean v. Northern Trust Co 
107 N.E. 186, 266 Ill. 205 [rev 186 Ill 
App. 139]; Kuehle v. Zimmer, 94 N. 
HE. 957, 249 Dll. 544. 
Iowa.—Ironside yv. Ironside, 130 N. 
W. 414, 150 Iowa 628. 


Kan.—Hinshaw vy. Wright, 262 P. 
601, 124 Kan. 792; Bierer v. Bierer, 
245° P- 1039, ‘t21 Kan. 57: Morse v. 
Henlon, 155 P. 800, 97, Kan. 399. 


N.Y¥.—Matter of Seebeck, 35 N.E. 
429, 140 N.Y. 241; Tilden v. Green, 28 
N. 9988 0 23.0) ING Yh 2 9: & Las RAD eo88 
Z7 Am.S.R. 487; Buel v. Southwick, 
70 N.Y. 581; Trustees of Sustenta- 
tion Fund of Reformed Episcopal 
Church v. Hoosac School, 183 N.Y.S. 
585, 192 App.Div. 742; Temple v. Sam- 
ae 48 N.Y.Super. 324 [aff 97 N.Y. 

Pa.—Orphan’s Home and Asylum 
for Aged and Infirm of Evangelical 
Lutheran Church v. Women’s Penn- 
sylvania Soc. for Prevention of Cru- 
elty to Animals, 124 A. 86, 279 Pa. 433. 


[a] Although separated by devises 
which seem to be out of their proper 
connection, the portions of a clause 
otherwise containing a single testa- 
mentary provision will be construed 
together. Ironside v. Ironside, 130 
N.W. 414, 150 Iowa 628. 


{b] Although separately number- 
ed, where two items constitute ‘‘one 
integral entirety,” they are to be con- 
strued together. In re Myers’ Will, 
244 N.Y.S. 607, 187 Misc. 868, 870. 


69. Barber’s Ex’rs v. Baldwin’s 
Bx’r, 128 S.W. 1092, 138 Ky. 710; Wil- 


liams v. Taylor, 177 N.E. 5538, 276 
Mass. 349; Perabo v. Gallagher, 135 
N.E. 1138, 241 Mass. 207; Schuldt v. 


Reading 
Pa. 360. 
70. Driggs v. Plunkett, 105 S.w. 
976, 32 Ky.L. 390; Martin v. Erdman, 
93 A. 212, 124 Md. 668; Krause v. 
Krause, 201 N.W. 670, 113 Neb. 22. 


71. Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo. 355. 


[a] Death of child before testa- 
tor’s death.—Walton v. Wormington, 
2 P.(2d) 1088, 89 Colo. 355. 


72. See cases supra note 64. 
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Kor later cases, developments and changes in the law see Annotations, same title and section number, 


Magers v. 9 


§§ 1153-1154] 


beneficiaries within a class,7?-74 the beneficiary of 
a trust,7° the subject of a gift,7® the disposition of 
property not expressly disposed of,77 the time to 
which words of survivorship refer,’® the construc- 
tion of a power or trust for the disposition of de- 
vised property,’® the construction of a paragraph 
disposing of the residuary estate,8° which of two 
residuary clauses should control,*! the construction 
of a statement in disparagement of the testator’s 
title,*? whether a trust is created,®* a legacy is spe- 
cific or general,** a gift by remainder is vested or 
contingent,®*® a devise over after the death of the 
devisee of an estate restricts such interest to a life 
estate or the estate is in fee,*® a devise without 
words of limitation or inheritance is for life or in 
fee,§* a bequest is divisible among the devisees or 
given to each,*® a defeasance provision applies to a 
subsequent remainder interest or to a preceding spe- 
cific devise or to both,®® words attached to a gift 
are mandatory or advisory,®® or whether certain 
statutory provisions are inapplicable because of a 
contrary intention in the will.°t In accordance with 
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‘ed by reference to other parts of the will.+ 


[69 C.J.] 109 


tator is clear, there is no need for judicial construc- 
tion,®? the rule that the will as a whole should be 
considered applies only when there may be doubt as 
to a particular disposition.®? The rule that the will 
as a whole should be considered in determining the 
meaning of particular parts is to be understood in 
connection with other rules of construction,®* for 
example, that general®® or doubtful®® expressions 
cannot override clear and distinet provisions; that 
the language of a specifie bequest cannot exercise a 
controlling infinenece in interpreting the language of 
the will in dealing with an entirely different sub- 
ject.°* The general rule that a gift is contingent 
when it is found only in a direction to divide at a 
future time?’ is subordinate to the primary rule that 
the intent, to be collected from the whole will, must 
prevail.®® 


[§ 1154] (2) Reference to Other Parts. Where 
the provision of a will is doubtful, it may be explain- 
General 
words or expressions in one part of the will may be 
limited or controlled in their application by the lan- 


the general rule that, where the intention of the tes- 


73-74. Matter of Logan, 
As5e To INO. 456; 

Designation of beneficiaries as a 
class generally see infra §§ 1262-1300. 

75. In re Johnson’s Estate, 196 P. 
385, 100 Or. 142. 

76. Fuller v. Fuller, 146 N.E. 174, 
OLS OT 24. 


77. Cotton v. Bank of California, 
National Ass’n, Seattle Branch, 261 
P. 104, 145 Wash. 5063. 

78. National Benk of Fairmont v. 
Kenney, (W.Va.) 170 S.E. 177. 


Period to which survivorship refers 
generally see infra §§ 1346-1351. 


79. Wetmore v. Henry, 102 N.E. 
189, 259 Ill. 80, Ann.Cas.1914C 247; 
Trustees of Princeton University v. 
Wilson, 78 A. 393, 78 N.J.Eq. 1; Ca- 
hili v. Russell, 35 N.E. 664, 140 N.Y. 
402; In re Lafferty’s Estate, 167 A. 
A4, 311 Pa. 455. 

80. West Haven Bank & Trust Co. 
v. McCoy, 169 A. 49, 117 Conn. 489. 

Construction of residuary clause 
generally see infra §§ 1472-1487. 

81. Hasse v. Morison, 143 N.E. 551, 
110 Ohio St. 153 (where an examina- 
tion of the entire will discloses an in- 
tention that the second residuary 
elause should operate on the happen- 
ing of a contingency, which has trans- 
pired since the execution of the will, 
effect will be given to the intention 
thus expressed). 


First of two or more general resid- 
uary clauses as prevailing see infra 
§ 1476. 

s2. Tyler v. Wright, 130 N.W. 205, 
164 Mich. 606. 

83. Gilman v. Gilman, 122 A. 386, 
99 Conn. 598. 

4. In re Mandelle’s Estate, 
N.W. 230, 252 Mich. 375. 

Rights of legatees generally see 
infra §§ 2081-2157. 

85. Riley v. Kirk, 253 S.W. 50, 213 


30 N.E. 
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Mo.App. 381. 
86. Wintuska v. Peart, 36 S.W. (2d) 
50, 237 Ky. 666; Banzhoff v. Smith, 


26 S.W.(2d) 1034, 233 Ky. 737; Krause 
vy. Krause, 201 N.W. 670, 113 Neb. 22. 


Construction generally as to es- 
tates createfl see infra §§ 1488-1750. 


87. Provoost v. Calyer, 62 N.Y. 545. 


68. Haddox v. Jordan, 173 N.E. 11, 
36 Ohio App. 209. 


89. Buschemeyer v. Klein, 129 S. 
Waedd1, 139 Ky. 124. 

co. Riker v. Leo, 30 N.E. 598, 1338 
N.Y. 519 mem. 

Construction cf recitdls of desire or 
intention generally see supra §§ 1132, 
1133; 

91. See cases infra this note. 


[a] Descendants of brothers and 
sisters as participants in the distribu- 
tion under Decedent Est. L. § 29. In 
re Mott’s Mstate, 244 N.Y.S. 187, 137 
Misc. 99.. Prevention of lapse of leg- 
acy or devise by statutory provision 
generally see infra §§ 2279-2296. 

[b] Interest on pecuniary legacy 
as from date of testator’s death under 
Fiduciaries Act June 7, 1917 § 21 (Pa. 
St. [1920] § 8509). In re Vogt’s Es- 
tate, 146 A. 451, 297 Pa. 92. Interest 
on legacies generally see infra §§ 
2640-2672. 

92. See supra § 1110. 


98. Harvey v. Johnson, 71 So. 824, 
111 Miss. 566; Adrain vy. Koch, 91 A. 
123, 83 N.J.Ha. 484 [aff 93 A. 1083, 84 
N.J.Eq. 195]; In re Sheldrake’s Hstate, 
162 A. 828, 824, 308 Pa. 542. 

“Where a testator uses language 
that is plain and certain, which does 
not conflict with any other part of 
the will, there is no necessity to con- 
sider the entire instrument, nor will 
a general scheme of distribution be 
attributed to the testator which will 
defeat a disposition of particular 
property by a clause of the wiil evi- 
dencing aq different scheme as to that 
property.” In re Sheldrake’s Estate, 
supra. 

94, See infra text and notes 95-97. 


95. Union Trust Co. of New York 
v. Cole, 190 N.Y.S. 855, 198 App.Div. 
534. And see infra § 1154. 

96. Wilson v. Linder, 110 P. 274, 
18 Idaho 438, 138 Am.S.R. 213. And 
see infra §§ 1154, 1158. 

97. United States Fidelity & Guar- 
anty Co. v. Douglas’ Trustee, 120 S. 
W. 328, 134 Ky. 374, 20 Ann.Cas: 993. 
And see infra § 1154. 


98. See infra § 1687. 
99. Smith v. Smith, 93 N.W. 452, 
116 Wis. 570 [quot In re Cramer’s 


Will, 198 N.W. 382, 384, 183 Wis. 516]. 

1. U.S.—John Ili Estate vy. Brown, 
201 F. 224,119 C.C.A. 458 [rev on other 
grounds 35 S.Ct. 106, 235 U.S. 342, 59 
L.Ed. 259]. 


guage of another part.? 


General® or doubtful* ex- 


Ind.—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 593. " 
Iowa.—In re McCauley’s Guardian- 

ship, 235 N.W. 788, 213 Iowa 262. 
N.Y.—In re Farkouh’s Will, 235 N. 
Y.S. 165, 134 Mise. 285; In re Hem- 
street’s’ Will, 167  N-¥.S. 1016, 101 
Mise. 3,40. 
N.C.—Bell v. Gillam, 157 S.E. 60, 
200 N.C. 4114. 


[a] Thus disposition of property 
made in one clause of a will may 
throw light on the meaning which 
the testator intended should be given 
to the language of another clause. 
Livingston y. Ward, 159 N.E. 875, 247 
N.Y. 97 [remittitur am 161 N.E. 468, 
248 N.Y. 193]; In re McGowan’s Will, 
235 N.Y.S. 484, 134 Mise. 409 [aff 239 
N.Y.S. 688, 228 App.Div. 779. (aff 173 
N.E. 844, 254 N.Y. 513)]. 


[b] Gift which does not define es- 
tate of taker.—John Ii Estate v. 
Brown, 201 F. 224, 119 C.C.A. 458 [rev 
on other grounds 35 S.Ct. 106, 235 U. 
S. 342, 59 L.Ed. 259]; In re McCau- 
ley’s Guardianship, 235 N.W. 738, 213 
Iowa 262. 

2. Ind.—Wing v. Mix, 17 Ind. 344. 


La.—Lartigue v. Duhamel’s Ex’r, 4 
Mart.N.S. 664. 
Deine aie: Appeal, 
Mo.—Mersman v. Mersman, 37 S.W. 
909, 1386 Mo. 244. 
nt Ee omnoEe V7 biuckers= 59) INV. 
{a] Particular words which follow 
general words may control them. 
Jameson’s Appeal, 1 Mich. 99. 


3. Union Trust Co. of New York v. 


1 Mich. 


woe 190) N.Y.S- 855, 198 AppiDiv. 
{a] Clear and distinct provisions 


relating to residuum are not to be 
overridden by general expressions in 
other parts of the will dealing with 
the estate as a whole. Union Trust 
Co. of New York v. Cole, 190 N.Y.S. 
855, 198 App.Div. 534. 


Inconsistency between general and 
specific provisions see infra § 1157. 

4 <Ala.—Wilder v. Loehr, 101 So. 
591, 211 Ala. 651. 

Idaho.—-Wilson y. Linder, 11 
274, 18 Idaho 4388, 138 Am.S.R. 215 

Miss.—Harvey v. Johnson, 7 
824, 111 Miss. 566. 
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pressions cannot override clear and distinct provi- 
Where two provisions are independent of 
each other or deal with different subjects, and there 
is no apparent design to connect them, each must be 


sions. 


construed separately.® 
Parts neither testamentary nor 


be considered in resolving doubts as to the intention 
of the testator relative to particular dispositive 


clauses of the will.® 


[§ 1155] (3) Changing Order of Parts.” 
ative order or position of clauses or provisions may 
be disregarded if, by transposing them, a consistent 
construction of the whole will ean be obtained.® 
However, at times, the order in which the various 


. . . =| 
provisions appear is significant.° 


‘[§ 1156] (4) Consideration of Invalid or Inoper- 


Ohio.—Sadler vy. Sadler, 23 Ohio Cir. 
GINA Bien 

Pa—Lare’s Eist., 15 Pa.Co. 355. 

Va.—Teese v. Kyle, 31 S.E. 523, 96 
Va. 387; Waring v. Bosher’s Adm’r, 
21 S.EB. 464, 91 Va. 286; Simmerman 
v. Songer, 29 Gratt. (70 Va.) 9; Ray- 
field v. Gaines, 17 Gratt. (58 Va.) 1. 

W.Va.—Bell’s Adm’r v. Humphrey, 
8 W.Va. 1. 

Gift as unaffected by subsequent 
doubtful words see infra § 1158. 

5. Bailey v. Sanger, 9 N.E. 159, 
208 Ind. 264; U. S. Pidelity,. etc., Co. 
v. Douglas’ Trustee, 120 S.W. 328, 134 
Ky. 374, 20 Ann.Cas! 993; Harvey v. 
Johnson, 71 So. 824, 111 Miss. 566; 
Wood vy. Polk, 12 Heisk. (Tenn.) 220; 
Randolph v. Wendel, 4 Sneed (Tenn.) 
646. 

[a] Language of specific bequest 
cannot exercise a controlling influ- 
ence in interpreting the language of 
the will in dealing with an entirely 
different subject. U.S. Fidelity, etc., 
Co. v. Douglas’ Trustee, 120 S.W. 328, 
134 Ky. 374, 20 Ann.Cas. 993. 


6. Condry v. Coffey, 48 S.W.(2d) 
928, 163 Tenn. 508. 

Recitals of desire or intention sce 
supra §§ 1132, 1133. 

7. “ransposing words in constru- 
ing language of will see supra § 1138. 

8. Ala.—Walker v. Walker, 17 Ala. 


396. 
. Iowa.—Canaday v. Baysinger, 152 
N.W.. 562, 170 Iowa 414; Jordan v. 


Woodin, 61 N.W. 948, 98 Iowa 453. 


Ky.—Buschemeyer y. Klein, 129 S. 
Wi. 551, 189 Ky. 124. 


Md.—Gray v. Peter Gray Orphans’ 
Home & Mechanical Institute of 
Washington County, 98 A. 202, 128 
Md. 592; Albert v. Albert, 12 A. 11, 


68 Md, 352. 
N.Y.—In re Brown’s Ex’r, 232 N. 
Y.S. 204, 133 Mise. 519. 
Ohiéo.—Westwater vy. Guitner, 18 


Ohio N.P.N.S. 209. 

Pa.—Appeal of Merkel, 109 Pa. 235; 
In re Mutter’s Estate, 38 Pa. 314; To- 
bey’s Estate, 10 Pa.Dist.&Co. 227; 
Schaeffer v. Messersmith, 10 Pa.Co. 
866. See Fox’s Appeal, 11 Wkly.N.C. 
236, 237 (per Sharswood, C. J., “the 
order in which devises are made ina 
will is rarely of much importance’), 


W.Va.—Furbee v. Furbee, 38 S.E. 
511, 49 W.Va. 191. 


[a] Residuary clause is in legal 
effect the last clause of a will and 
should be so read notwithstanding its 
position in another place. Morton y. 
Woodbury, 47 N.. 283, 153 N.Y. 243; 
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dispositive may 


ative Parts in Construing Valid Parts. A 
inoperative! part of a will may be examined to as- 
certain the intention of the testator as to the valid 
part. The doctrine, however, does not apply to cas- 
es of election where, the will being in part invalid 
or inoperative, a legatee or devisee is not compelled 
to elect between his rights under the will as to the 
property given to him and his rights as heir or next 
of kin, with respect to the property undisposed of, 


[§§ 1154-1157 


A void!® or 


but may take in both capacities.1? 


The rel- 


[§ 1157] b. Inconsistent and Repugnant Provi- 
sions—(1) In General. 
ble, harmonize apparently inconsistent or repugnant 
clauses or provisions of the will so as to give effect 
to each in accordance with the testator’s general in- 


The court should, if possi- 


tention.12 When there are definite and unambiguous 


In re Nelson’s Estate, 263 N.Y.S. 133, 
146 Misc. 887; In re Weiss’ Will, 209 
N.Y.S. 129, 124 Mise. 413; Merkel’s 
Estate, 26 A. 428, 154 Pa. 285; Klein’s 
Hstate, 9 Pa.Dist.&Co. 20; Marriner’s 
Est., 33 Pa.Co. 424; McKee’s Est., 17 
Pa.Co. 548. Position of residuary 
clause sée infra § 1473. 


9. Canaday v. Baysinger, 152 N.W. 
562, 170 Iowa 414; Emmons v. Weih- 
man, 184 N.Y.S. 86, 112 Misc. 231; 
re ae v. Grinage, 137 A. 676, 289 Pa. 
473. 


[a] “Rest, residue and remainder.” 
—Under the provision of a will that 
the widow is to have a certain share 
of the “rest, residue and remainder” 
of an estate previously disposed of in 
part, the terms are used in a different 
sense from that in the_residuary 
clause, and such share is to be esti- 
mated and paid prior to a subsequent 
Specific bequest to another. In re 
Snowden’s Hstate, 257 N.Y.S. 389, 235 
App.Div. 862 [mod on this point 252 
N.Y.S. 485, 140 Misc. 870]. 


[b] Single direction in separate 
paragraph at end of will, instead of 
repetitions, would apply to the entire 
will, however varied the provisions, 
where such is the testator’s intention. 
Emmons y. Weihman, 184 N.Y.S. 86, 
112 Mise, 231. 


Rule that later prevails over earlier 
clause see infra § 1158. 


10. Del.—Wilmington Trust Co. v. 
Houlehan, 131 A: 529, 15 Del.Ch.. 84. 


Ky.—Goode v. Reynolds, 271 S.W. 
600, 208 Ky. 441, 63 A.L.R. 631. 


Mo.—Sevier vy. Woodson, 104 S.W. 
1, 205 Mo. 202, 120 Am.S.R. 725. 


N.Y.—Tilden v. Green, 28 N.E. 880, 
13.0) NeYe29 A Ie AR A ciara a Am Sets 
487; Kiah v. Grenier, 56 N.Y. 220 [aff 
1 Thomps. & C. 388]; Weeks v. Corn- 
well, 30 Hun 384, 65 How.Pr. 413 
[dism 98 N.Y. 657]; Van Kleeck v. 
Dutch Church, 20 Wend. 457. 
Lie Dyke’s Appeal, 


eed at v. Dunlap, 4 S.C.Eq. 


60 Pa. 


30 
Oe arm ribet v. Martin, 12 Jur.N.S. 


See Warley v. Warley, 8 S.C.Eq. 397 
(where a testator, after certain be- 
quests, left his estate, real and per- 
sonal, in remainder after payment of 
debts, and the disposition of real es- 
tate was invalid, the court will not 
exempt the personal estate remain- 
dered from the direction for payment 
of debts in order to carry out the 
supposed intention of the testator). 


[a] Invalid codicil.—In re Megrue, 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


expressions in a will, other expressions that are ca- 


120 N.E. 651, 224 N.Y. 284 [rearg den 
and am of remittitur den 123 N.E. 878, 
226 N.Y. 702]. 


11. Reeder v. Antrim, 110 N.E. 568, 
112 N.E. 551, 64 Ind.App. 83; Litaker 
v. Stallings, 156 S.E. 94, 200 N.C, 6. 
See also cases infra this note. 

{a] Condition inoperative.—Meri- 
den Trust & Safe Deposit Co. v. 
Squire, 103 A. 269, 92 Conn. 440. 

[b] Provisions renounced.—Mc- 
McMillan v. Barnard Free Skin & 
Cancer Hospital, 264 S.W. 410, 304 Mo. 
635. 


12. See infra § 2336. 


13. Ala.—Orr v. Helms, 117 So. 61, 
217 Ala. 603; Cox v. Hale, 114 So. 465, 
217 Ala. 46; Hatcher v. Rice, 105 So. 
881, 213 Ala. 676; Gunter v. Town- 
send, 79 So. 644, 202 Ala. 160; Rallis 
v. Johnson, 75 So. 926, 200 Ala. 178; 
vada v. Pearce, 74 So. 952, 199 Ala. 

Ark.—First Nat. Bank v. Marre, 38 
S.W.(2d) 14, 183 Ark. 699; Union 
Trust Co. v. Madigan, 85 S.W.(2d) 
349, 183 Ark. 158; Fies v. Feist, 224 
S.W. 638, 145 Ark. 351. 

Cal.—_tIn re Briggs’ Estate, 199 P. 
322, 186 Cal. 351; Adams y. Prather, 
POVeR. 534e P62 Calzes3k 


Colo.—In re Forresters’ Estate, 279 
PR (2, 786" Colo 22a 


Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569; Burnham vy. 
Burnham, 126 A. 704, 101 Conn. 529; 
Strattman v. Strattman, 99 A. 571, 91 
Conn. 240; Russell v. Hartley, 78 A. 
320, 88 Conn. 654; Thompson v. Betts, 
51 A. 564, 74 Conn. 576, 92 Am.S.R. 
235. 

Del.—Hilles y. Hilles, 98 A. 296, 11 
Del.Ch. 159. 


Ga—Dyler Weetheilis 52'S. men eve. 
124 Ga. 204. 

Hawaii.—Lidgate v. 
Hawaii 317. 

Ill. Fuller v. Fuller, 146 N.E. 174, 
315 Ill. 214; Melies v. Beatty, 145 N. 
BK. 146, 313 Ill. 418; Field v. Field, 130 
N.E. 748, 297 Tll.. 379; Morrison v. 
Tyler, 107 N.E. 602, 266 Ill. 308; Ter- 
hune vy. Commercial Nat. Safe Deposit 
Co., 92 N.H. 582, 245 Ill. 622; Har- 
ris v. Ferguy, 69 N.E. 844, 207 Ill. 534; 
Bergan v. Cahill, 55 Tll. 160; Mer- 
win v. Stevenson, 246 Ill.App. 342; 
Parker v. Conover, 198 Ill.App. 638; 
Huff v. Browning, 96 Ill.App. 612; 
Randolph v. Hamilton, 84 Tll.App. 399. 

Ind.—Porter v. Union Trust Co. of 
Indianapolis, 108 N.E. 117, 182 Ina. 
637, Ann.Cas.1917D 427; Booker v. 
Deane, 163 N.E. 287, 88 Ind.App. 72. 


Iowa.—Brown v. Brown, 240 N.W. 
910, 213 Towa 998; In re Freeman’s 
Hstate, 124 N.W. 804, 146 Iowa 38. 


Danford, 23 
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pable of more than one meaning must be construed, 
if possible, so as to harmonize with the plain provi- 
Only in case of total and irreconcilable re- 


slons.!4 
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pugnancy should any provision of a will be reject- 


Ky.—Banzhoff v. Smith, 26 S.w. 
Ca) Fl0se 283. Koya73 1.) Dareh © va 
Darch’s Ex’r, 24 S.W.(2d) 558, 232 Ky. 
666; Muir’s Ex’rs v. Howard, 198 S. 
W. 551, 178 Ky. 51; Lewis v. Reed’s 
Eyx’r, 182 S.W. 638, 168 Ky. 559, Ann. 
Cas/1917D 1155; Cecil v. ‘Cecil, 170.S. 
W. 973, 161 Ky. 419; Moran v. Dille- 
hay, 8 Bush 434; Hunt v. Johnson, 10 
B.Mon. 342; Thompson v. Thompson, 
87 S.W. 790, 27 Ky.L. 949; Smith v. 
Isaacs, 78) S.W. 434,025- Ky... 1727 
Sr v. Tapp, 66 S.W. 608, 23 Ky.L. 


La.—Lebeau v. Trudeau, 10 La.Ann., 
164; Mishon v. Bein, 7 Rob. 146. 


Me.—Cook:v. Stevens, 134 A. 195, 
125 Me. 378; McGuire v. Gallagher, 59 
Seen 99 Me. 334, 10 Prob.Rep.Ann. 


Mass.—Dallinger v. Merrill, 113 N. 
EH. 279, 224 Mass. 534; Ruggles v. 
Jewett, 99 N.E. 1092, 213 Mass. 167. 


Mich.—Gloede v. Rautenberg, 120 
WINE VV OSI 290%) CSG eich = 63610 


Miss.—Dealy v. Keaits, 128 So. 268, 
157 Miss. 412; Harvey v. Johnson, 71 
So. 824, 111 Miss. 566. 


Mo.—Scott vy. Fulkerson, 60 S.W. 
(2a) 34; Coleman v. Haworth, 8 S.W. 
(2d) 931, 320 Mo. 852; Bond v. Riley, 
2960 SaW > vF0L, SLi Mo, '594;5> Cox’ y. 
Jones, 129 S.W. 495, 229 Mo. 53; Wa- 
yore v. Hatch, 79 S.W. 916, 181 Mo. 
62. 

( Neb.—Martley. v. 
W. 909,07 Neb. 163. 


N.H.—Roaf v. Champlin, 107 A. 339, 
79 NV. 219. 

N.J.—Crocker vy. Crocker, 164 A. 9, 
112 N.JiEa. 203. 


N.Y.—In re Title Guarantee & 
Trust Co., 88 N.B.' 375; 195 NY. 339; 
Surdam v. Cornell, 22 N.E. 450, 116 
N.Y. 305; Meyer v. Cahen, 18 N.E. 
852, 111 N.Y. 270; Crooke v. Kings 
County, 97 N.Y. 421; Taggart v. Mur- 
ray, 53 N.Y. 233; Terry v. Wiggins, 
47 N.Y. 512 [aff 2 Lans. 272]; Kinnier 
v. Rogers, 42 N.Y.°531 [aff 55 Barb. 
85];° Brown v. Brown, 41 N.Y. 507; 
Norris v. Beyea, 13 N.Y. 273 [rev 
15 Barb. 416]; McKinlay v. Van Du- 
sen, 78 N.Y.S. 377, 76 AprmeDiv. 200; 
In re Nugent’s Will, 255 N.Y.S. 236, 
142 Misc. 594; Keefe v. Keefe, 236 N. 
Ye S376, 11342 Mise. 705;._In ire: Weil’s 
HEstate, 209 N.Y.S.. 779, 124 Misc. 
692 [aff 213 N.Y.S. 933, 216 App.Div. 
701]; In re Weiss’ Will, 209 N.Y.S. 
129, 124 Misc. 413; Sands v. Waldo, 
165 N.Y.S. 654, 100 Misc. 288; Simpon 
v. French, 13 N.Y.St. 759, 6 Dem.Surr. 
108. i 
N.C.—Williams v. Best, 142 S.E. 2, 
95 N.C. 324; Walker v. Trollinger, 
35 S.E. 871, 192 N.C. 744; Roberts 
9 


Martley, 108 N. 


Saunders, 134 S.B.. 451, 192 N.C. 
Pilley v. Sullivan, 109 S.E. 359, 
Bowden v. Lynch, 91 S. 


182 N.C. 493; ; 
i N..@: 2033. Rees. v.. Wil- 


155 N.C. 389 


Ohio.—Foye v. Foye, 172 N.B. 386, 
35 Ohio App. 283; Stophlet v. Stoph- 
let, 153 N.E. 867, 22 Ohio App. 327; 
O’Malley v. O’Malley, 151 N.E. 795, 20 
Ohio App. 279; Heath v. Borst, 32 
Ohio C.A. 377; Hammel v. Gould, 3 
Ohio C.A. 227, 20 Ohio Cir.Ct.N.S..468; 
Robbins v. Smith, 27 Ohio Cir.Ct. 91. 


Pa.—In re Conner’s Hstate, 153 A. 
730, 302 Pa. 534; In re Torchiana’s 
Estate, 141 A. 294, 292 Pa. 470; In re 
Moore’s Pstate, 88 A. 432, 241 Pa. 253; 
In re Phillips’ Estate, 55 A. 210, 205 
Pa. 504, 97 Am.S.R. 743; Chestnut. St. 


Nat. Bank v. Fidelity Ins. Trust, etce., 
Co:, 40 A. 486, 186 Pa. 338, 65 Am:S.R. 
860; Shreiner’s Appeal, 53 Pa. 106; 
Bullitt’s Hst., 24 Pa.Dist. 224. 

R.I.—In re Willis’ Will, 55 A. 889, 
Dime aos 


S.C.—Burton vy. Burton, 102 S.E. 
282; 113 (NC. 2272 4 

Tex.—Martin v. Dial, (Commn. 
App.) 57 S.W.(2d) 75 [rev (Civ.App.) 


37 S.W.(2d) 166]; Calvery v. Calvery, 
(Commn.App.) 55 S.W.(2d) 527; Bitt- 
ner v. Bittner, (Commn.App.) 45 S.W. 
(2d) 148 [aff (Civ.App.) 27 S.W.(2d) 
852]; Sims v. McMullan, (Civ.App.) 
22 S.W.(2d) 313 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141]; Ver- 
halen v. Klein, (Civ.App.) 268 S.W. 
975; Richardson v. McCloskey, (Civ. 
App.) 261 S.W. 801 [rev on other 
grounds (Commn.App.) 276 S.W. 680]; 
Norton v. Smith, (Civ.App.) 227 S.W. 
542; Jones’ Unknown Heirs v. Dor- 
chester, (Civ.App.) 224 S.W. 596. 
Vt.—In re Robinson’s Will, 144 A. 
457, 101 Vt. 464, 75 A.L.R. 59. 


Va.—Whitehurst v. White, 169 S.E. 
724; Jones v. Brown, 144 S.E. 620, 
151 Va. 622; Wornom v. Hampton 
Normal & Agricultural Institute, 132 
S.H. 344, 144 Va. 533; Smith v. White, 
59 GSE. 480, 107 Va. 616. 

W.Va.—Furbee v. Furbee, 38 S.E. 
BT 49 (W. Vas" 191; 

Wis.—In re Kopmeier, 89 N.W. 134, 
113 Wis. 233; In re Luscombe’s Will, 
85 N.W. 341, 109 Wis. 186. 

Eng.—Roe v. Nevill, 11. Q.B. 466, 63 
E.C.L. 466, 116 Reprint 551; Wiggins 


v. Wiggins, 2 Sim.N.S:. 226, 42 HBng.- 


Ch. 226, 61 Reprint 327; Doe v. Ped- 
ley, 1 M.&W. 662, 150 Reprint 600. 


Ont.—Re Pink, 4 Ont.L. 718; Mc- 
Millan vy. McMillan, 27 Ont.A. 209; 
In re Storey, 18 Ont.W.N. 55. 


“Fach will is to be considered as a 
harmonious whole and not as a com- 
bination of ill-fitting fragments.” Per 
Pound, J., in Carley v. Harper, 114 N. 
Bi. 351, 209 5Ney. 295. 

[a] Provisions in codicil must be 
harmonized if possible. Des Portes v. 
Des Portes, 154 S.E. 426, 157 S.C. 407. 


[b] Qualifying words (1) as well 
as the words of devise should be giv- 
en effect if possible, since qualifying 
words do not create repugnance, but 
are to be harmonized with the words 
which they qualify. Tyndall v. Flem- 
ing, 108 N.Y.S. 239, 123 App.Div. 837. 
(2) Express limitation in a bequest 
or devise should not be held to be 
controlled by implication drawn from 
other provisions in the will if the lat- 
ter by any fair intendment can_ be 
reconciled with the former. Ward v. 


Amory, 29 F.Cas.No. 17,146, 1 Curt. 
419. 
[c] Estate devised or interest giv- 


en will not be sacrified on the ground 
of repugnancy when it is possible to 
reconcile the provisions supposed to 
be in conflict. Goodwin v. Codding- 
ton, 48 N.E. 729, 154 N.Y. 283; In re 
Leigh’s* Wstate, “152 N.Y.S. 729; 90 
Misc. 258. 

{d] Provision disposing of residu- 
ary estate (1) must be so construed as 
to harmonize as far as possible with 
other provisions. West Haven Bank 
& Trust Co. v. McCoy, 169 A. 49, 117 
Conn. 489. (2) Such construction is 
not to be given to a preceding clause 
as to cause it to frustrate the inten- 
tion of the testator to give the resi- 
due to a different beneficiary. In re 
Gardner, 217 N.Y.S. 865, 218 App.Div. 
130 [mod In re Thompson’s Estate, 
213 N.Y.S. 422, 126 Mise. 99, aff 157 
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ed.1® Where two provisions are contradictory, that 
should prevail which most nearly appears to be in 
accordance with the intention of the testatort® as 


N.E. 859, 245 N.Y. 565, and rearg den 
157 N.E. 883, 245 N.Y. 620]. 

[e] Absence of expression such as 
“nevertheless,” “however,” “notwith- 
standing the foregoing provision” 
will not create repugnancy between 
prior and subsequent provisions of a 
will, when the language is plain in 
its meaning and can be harmonized in 
the light of the general scheme of the 
will and the circumstances of the es- 
tate and the parties. In re Van Deu- 
eens Will, 181 N.Y.S. 330,.111 Misc. 


{f{] Proper translation.—Where a 
clause in a will written in the Ha- 
waiian language was capable of two 
translations into English, one of 
which made it harmonize with the 
other provisions of the will, while 
the other rendered the will contradic- 
tory in terms and inconsistent in pur- 
pose, the court properly adopted the 
former. John Ii Estate v. Brown, 201 
F. 224, 119 C.C.A. 458 [rev on another 
point 35 S.Ct. 106, 235 U.S. 342,59 L. 
Ed. 259]. 

{g] Provisions construed as con- 
sistent.—(1) Devise or legacy and 
provision imposing condition or limi- 
tation. Merwin v. Stevenson, 246 Ill. 
App. 342; In re’ Freeman’s Bstate, 
124 N.W. 804, 146 Iowa 38; Gosnell 
v. Leibman, 160 A. 277, 162 Md. 542; 
Scholtzhauer v. Kummer, 132 A. 53, 
149 Md. 583. (2) Devise and provi- 
sion imposing charge. Chew vy. Shel- 
don, 108 N.B. 552, 214 N.Y. 344, Ann. 
Cas.1916D 1268. (3) Grant of unlim- 
ited power and subsequent advisory 
clause. Newport Hospital v. Har- 
vey, 139 A. 659, 49 R.I. 40. Words of 
desire or intention see supra §§ 1132, 
1138: (4) Specific devise or legacy 
and subsequent or _ residuary gift. 
Washington Loan & Trust Co v. 
Hammond, 51 App.D.C. 260, 278 F. 569; 
Hoague v. Stanley, 156 N.E. 438, 259 
Mass. 200; Scott v. Fulkerson, (Mo.) 
60 S.W.(2d) 34; Bonwill’s Est., 10 Pa. 
Dist. 98; Bank of Manhattan Trust 
Co; =v: -Gray, “GRil) WL6 Ge Ane Si Terie 
Dion, 23 Man. 549. (5) Two residuary 
gifts. Bristow v. Masefield, 52 L.J. 
Ch. 27; Fitzpatrick v. Knaresborough, 
Ir.R. 18 Hq. 338; In re Jessop, 11 Ir. 
Ch. 424. (6) Bequests of a clause di- 
recting sale of certain property, cer- 
tain portion of proceeds to be given to 
a church, rest divided between cer- 
tain persons, and balance to others. 
Dealy vy. Keatts, 128 So. 268, 157 Miss. 
412. (7) Provision vesting title in 
trustee and provision providing for 
partition, the latter providing for es- 
timation of share to include value of 
land in trust. Johnston v. Hoyall, 2 
Tenn.Civ.A. 163. (8) Provision for 
termination of trust when youngest 
child of beneficiary should reach a 
certain age and provision contemplat- 
ing survival by beneficiary of termi- 
nation of trust, despite legal presump- 
tion that children could be born to him 
at any time during his life. Burke v. 
Central Trust Co., 242 N.W. 760, 258 
Mich. 588. 

[h] By statute, in certain states. 
See statutory provisions; and In re 
McLure’s Estate, 208 P. 900, 63 Mont. 


536, 541 [quot Rev. Codes (1921) 
§ 7020]. 
14. Marsh v. Marsh, 137 N.W. 1122 


92 Neb. 189; In re Carter’s Will, 134 
A. 581, 99 Vt. 480, 61 A.L.R. 1005. 


15. Rugg v. Smith, 177 N.Y 784, 
40 Ohio App. 101; Heath v. Borst, 32 
Ohio C.A. 377. 

16. Bulkley v. Moss, 145 A. 882, 
109 Conn. 170; Flye v. Jones, (Mass.) 
186 N.E. 64; Bond v. Riley, 296 S.W. 
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gathered from the rest of the will,17 in the light of 
the amount and character of the estate and the cir- 
cumstances surrounding its exeeution.1§ 
or subsidiary provisions, if found in conflict with 
the major purpose, must yield to the dominant inten- 
Where there is an inconsistency between a 
general and a specific provision, the latter will pre- 
Those parts which are expressed with tech- 
nical precision may be regarded as declaring the tes- 
tator’s intention with greater certainty than those 
By analogy to the rule of 
interpretation applied in the matter of description 
of land, where distance and direction must yield to 
monuments,” as between an inaccuracy in stating 


tion.!® 


ville 


which are less formal.?? 


401, 317 Mo. 594. * 

[a] Provision that estate be kept 
intact until a certain date, although a 
subsequent provision, does not pre- 
vent reasonable payments for educa- 
tion, under a prior provision, during 
the educational period of the benefici- 
aries. In re Mayer’s Estate, 137 A. 
627, 289 Pa. 407. 

17. D.C.—St. John’s Mite Assoc. 
v. Buchly, 16 D.C. 406. 

Ohio.—Hamilton v. Stone, 13 Ohio 
Cie CtiNvs: 256, 65. Ohio (CirCt. 471. 

Pa.—Conner’s Estate, 7 Pa.Dist.& 
Gorais7. 

R.I.—Petition of Cabell, 128 A. 559, 
CUS URE BY Oe 

Tex.—Norton vy. Smith, (Civ.App.) 
227. S.W. 542. 

18. In re Windt’s Estate, 167 A. 
467, 110 Pa.Super. 124. 

19. In re Phillips’ Estate, 55 A. 
210, 205 Pa. 504, 97 Am.S.R. 743; Mun- 
ger v. Munger, (Tex.Civ.App.) 298 S. 
Ww. 470. 

20. Board of Administration v. 
Stead, 102 N.B. 1738, 259 Ill. 194; In 
re Conner’s Estate, 153 A. 730, 731, 
302 Pa. 534; Classen v. Freeman, 
(Tex.Commn.App.) 236 S.W. 979 [rev 
(Civ.App.) 223 S.W. 300]. 


Ffmne seneral clause, isc ..).<) is 
treated as including only that which 
is not specifically given.” In re Con- 
ner’s Estate, supra. 


[a] Bule held not to apply.—A 
provision giving a life estate to the 
testator’s wife is not a “general resid- 
uary clause’ which must yield to a 
specific provision within the meaning 
of the general rule. Scott v. Fulker- 
son, (Mo.) 60 S.W.(2d) 34. 


Rule applicable regardless of order 
see infra § 1158. 

21. Sheafe v. Cushing, 17 N.H. 508. 

22. See Boundaries §§ 127-132, 
138-141. 

23. Pope v. Pope, 95 N.E. 864, 209 
Mass. 432. ‘ 

24. In re Windt’s Estate, 167 A. 
467, 110 Pa.Super. 124. 

Heirs and distributees favored in 
case of ambignity see supra § 1149, 

25. Construction as between bene- 
ficiaries generally see supra §§ 1150, 


Revocation by inconsistent disposi- 
tion of property in codicil see supra §§ 
5038, 504 in 68 C.J. 


26. Jefferson v. Pone, 87 S.E. 665, 
144 Ga. 543; Heller v. Heller, 269 S, 
W. 771, 114 Tex. 401; Jones’ Unknown 
Heirs v. Dorchester, (Tex.Civ.App.) 
224 S.W. 596; Wise v. Hinegardner, 
125 S.H. 579, 97 W.Va. 587. 


[a] Where former clause is ex- 
press and particular, no subsequent 
clause can be permitted to enlarge it 
if the two clauses can stand together. 
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Mere minor 


itance.?* 


sion.?°® 


Graham v. Graham, 23 W.Va. 36, 48 
Am.R. 364. 

27. Ala.—Orr v. Helms, 117 So. 
61, 217 Ala. 603; Fowlkes v. Clay, 88 
So. 651, 205 Ala. 523; Gunter v. Town- 
send, 79 So. 644, 202 Ala. 160; Gurley 
v. Bushnell, 76 So. 324, 200 Ala. 408; 
Thrasher v. Ingram, 32 Ala. 645; Mil- 
ler v. Flournoy’s Heirs, 26 Ala. 724; 
Carter v. Balfour’s Adm’r, 19 Ala. 
814; Moore v. Dudley, 2 Stew. 170. 


Ark.—Bowen v. Frank, 18 S.W.(2d) 
1037, 179 Ark. 1004; Little v. McGuire, 
168 S.W. 1084, 113 Ark. 497; McKen- 
zie v. Roleson, 28 Ark. 102. 


Fla.—Rowland v. Miller, 88 So. 268, 
81 Fla. 408. ’ 

Ga.—Rogers v. Highnote, 56 S.E, 93, 
ae Ga. 740; Robert v. West, 15 Ga. 


Hawaii—mHapai v. Brown, 21 Ha- 
waii 499. 

Tll.—MeCormick vy. Hall, 168 N.E. 
900, 337 Ill. 232, 66 A.L.R. 1062; Glass 
v. Johnson, 130 N.B. 478, 297 Ill. 149; 
Peacock v. McCluskey, 129 N.E. 561, 
296 Ill. 87; Harris v. Ferguy, 69 N.E. 
844, 207 Ill. 584; Smith v. Curry, 52 
Ill.App, 227. 

Ind.—Oliphant v. Pumphrey, 141 N. 
BE. 517, 193 Ind. 656; Porter v. Union 
Trust Co. of Indianapolis, 108 N.E. 
117, 182 Ind. 637, Ann.Cas.1917D 427; 
Butler v. Moore, 94 Ind. 359; Holde- 
fer v. Teifel, 51 Ind. 343; Evans v. 
Hudson, 6 Ind. 293}; Weitzmann v. 
Weitzmann, 161 N.E. 385, 87 Ind.App. 
236; Billings v. Deputy, 146 N.E. 219, 
85 Ind.App. 248. 


Iowa.—Canaday v. Baysinger, 152 
N.W. 562, 170 Iowa 414; McTigue v. 
Ettienne, 136 N.W. 229, 155 Iowa 450; 
In re Freeman’s Hstate, 124 N.W. 804, 
146 Iowa 38; Covert v. Sebern, 35 N. 
W. 636, 73 Iowa 564; Heidlebaugh v. 
Wagener, 34 N.W. 439, 72 Iowa 601; 
Armstrong v. Crapo, 84 N.W. 437, 72 
Iowa 604; Rona v. Meier, 47 Iowa 607, 
29 Am.R. 493; Johnson v. Mayne, 4 
Towa 180. But see Bradford v. Mar- 
tin, 201 N.W. 574, 575, 199 Iowa 250 
(‘it is equally settled that where 
there are inconsistent or repugnant 
provisions, the first provision is held 
to express the intent of the testator, 
and the inconsistent or repugnant 
provisions are void’’); Hiller v. Her- 
rick, 179 N.W. 1138, 189 Iowa 668, 675 
(‘‘where there is an irreconcilable re- 
pugnance between two provisions of 
a will, the first must stand, and the 
latter be rejected’). 


Ky.—Bowman v. Morgan, 
(2d) 5708; 236 Ky., 6533), Martin v. 
Palmer, | 234. S.W. .742, J93 .Ky.. 2'5; 
Mayo v. Cooksey, 145 S.W. 1135, 148 
Ky. 43; Deppen’s Trustee v. Deppen, 
VITA SW 352) 2132 MG ye eb Os eet ve 
Johnson, 10 B.Mon. 342; Guthrie v. 
Turner’s Ex’rs, 14 Ky.L. 336; Nelson 
v. Nelson, 2 Ky.L. 63 


La.—Succession of Williams, 61 So. 
852, 132 La. 865; Ball vs Ball, 3° So: 


33 S.W. 


[§§ 1157-1158 


the details of the method of reaching a result and in 
the express statement of the result itself, the for- 
mer is the more probable.?* 
expressions appear in a will, the law adheres as 
closely as possible to the general rules of inher- 


Where contradictory 


[§ 1158] (2) Later and Earlier Clause or Provi- 
A later clause in a will must be construed 
in harmony with an earlier clause, if such construc- 
tion ean be fairly given.?® 
reconcilable difference between two clauses or pro- 
visions, the last will generally prevail as the latest 
expression of the testator’s intention,?? unless the 


Where there is an ir- 


644, 40 La.Ann, 284; Aubry v. Cajus, 


8 La. 43 

Me.—Carter v. Lowell, 76 Me. 342; 
Woodbury v. Woodbury, 74 Me. 413; 
Orr v. Moses, 52 Me. 287. 


Md.—Scholtzhauer vy. Kummer, 132 
A. 58, 149 Md. 583; Iglehart v. Kir- 
wan, 10 Md. 559; Bowly’s Lessee v. 
Lamont, 3 Harr.&J. 4. 


Mass.—Williams v. Taylor, 177 N.E. 
553, 276 Mass. 349; Turnbull v. Wnhit- 
more, 105 N.E. 861, 218 Mass. 210; 
In re Bates, 34 N.E. 266, 159 Mass. 
252; Pratt v. Rice, 7 Cush. 209; Bra- 
man v. Stiles, 2 Pick. 460, 13 Am.D. 
445; Dawes v. Swan, 4 Mass. 208. 


Mich.—Foster v. Stevens, 109 N.W. 
265, 146 Mich. 1381. 


Miss.—Dealy v. Keatts, 128 So. 268, 
157 Miss. 412. 


Neb.—In re Skinner’s Estate, 240 
N.W. 549, 122 Neb. 438; In re Creigh- 
ton’s Estate, 136 N.W. 1001, 91 Neb. 
654, Ann.Cas.1913D 128; Martley v. 
Martley, 108 N.W. 979, 77 Neb. 163. 


Ah oe v. Cushing, 17 N.H. 


N.J.—Hendershot v. Shields’ Ex’r, 3 
Avi355, 42 NiJ.Bq. 3L7. 


N.Y.—Adams v. Massey, 76 N.E. 
916, 184 N.Y. 62; Van Vechten v. Kea- 
tor,” 63! NY. 95255 *Van’ Nostrandiiv. 
Moore, 52 N.Y. 12; Chrystie v. Phyfe, 
19 N.Y. 344 [rev 22 Barb. 195]; Au- 
burn Theological Seminary v. Kellogg, 
16 N.Y. 83; In re Kohler’s Will, 183 
N.Y.S. 550, 193 App.Div. 8 [rev on oth- 
ers grounds, Yee Nam. 14 2 3INave 
853]; Nolan v. Nolan, 154 N.Y.S. 355, 
169 App.Div. 372; Chace v. Lamph€re, 
4 N.Y.S. 288, 51 Hun 524; In re Man- 
ice’s Estate, 31 Hun 119; Temple v. 
Sammis, 48 N.Y.Super. 324 [aff 97 N. 
Y. 526]; In re Randall’s Will, 137 N. 
Y2S. 319,77 iMise. 241) [afte 143) Navas; 
1140, 158 App.Div. 951 (aff 105 N.E. 
1097, 211 N.Y. 547)]; Bradstreet v. 
Clarke, 12 Wend. 602; Barlow v. Cof- 
fin, 24 How.Pr. 54. 


N.C.—Ledbetter v. Culberson, 114 
S.H. 758, 184 N:C. 488; Rees v. Wil- 
liams, 81 S.H. 286, 165 N.C. 201 [aff 
on reh 80 S.B. 247, 164 N.C. 128]; Tay- 
lor v./ Brown,''81 ‘SUR. 137, 165 NIG 
157; Baird v. Baird, 42 N.C. 265. 

Ohio.—Morrow v. Dirlam, 22 Ohio 
N.P.N.S. 565. 


Pa.—In re Conner’s Estate, 133 A. 
545, 286 Pa. 382, 46 A.U.R. 777; In re 
Buechley’s Estate, 128 A. 730, 283 Pa. 
107; Lefebyre v. D’Arcy, 84 A.’ 765, 
236 Pa. 235; In re Phillips’ Estate, 55 
A. 210, 205 Pa. 504, 97 Am.S.R.) 743; 
Chestnut St. Nat. Bank v. Fidelity Ins. 
Trust, etc., Co., 40 A. 486, 186 Pa. 333, 
65 Am.S.R. 860; Sheetz’s Appeal, 82 
Pa. 213; Snively’s Ex’rs v. Stover, 78 
Pa. 484; Stickle’s Appeal, 29 Pa. 234; 
In re Windt’s Estate, 167 A. 467, 110 
Pa.Super. 124; Morris v. Morris, 13 
Pa.Dist.&Co. 634; Conner’s Estate, 7 
Pa.Dist.&Co. 187; Musselman’s Es- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


ara ‘ 


Sie Oa 
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wording or context of the clauses or provisions in 
question or the general scope of the will leads to a 


tate, 17 Pa.Dist. 951; Keisel’s Est., 17 
Pa.Dist. 476; Kelley’s Est., 17 Pa.Dist. 
456; Ruch’s Hst., 12 Pa.Dist. 519, 521; 
Grimm’s Estate, 6 Pa.Dist. 21, 19 Pa. 
Co. 144; Reed’s Estate, 37 Pa.Co. 205; 
Carr’s Hst., 13 Pa.Co.. 643; ,Shalter v. 
Ladd, 8 Pa.Co. 529; Holmes’ Estate, 6 
Pa.Co. 258; In re Mitchell, 23 Leg.Int. 
333; Drinker’s Estate, 13 Phila. 330; 
ORE ao Estate, 34 Pittsb.Leg.J. 


R.I.—Industrial Trust Co. v. Me- 
Laughlin, 117 A. 428, 44 R.I. 350; Goife 
v. Goffe, 94 A. 2, 837 R.I. 542, Ann.Cas. 
1916B 240; Frelinghuysen v. New 
Ore ie UNS eles uC Os, Gis As OO; OLR. 
I. 150, Ann.Cas.1912B 237. 


S.C.—Burton v. Burton, 102 S.E. 282, 
113 S.C. 227; Kirkland v. Moseley, 96 
S.E. 608, 109 S.C. 477; Petters v. Pet- 
COGS iis 1S: Ce. eS, 


Tenn.—Anderson v. Lucas, 204 S.W. 
989, 140: Tenn. 336. 


Tex.—Martin vy. Dial, (Commn. 
App.) 57 S.W.(2d) 75 [rev (Civ.App.) 
37 S.W.(2d) 166]. 

Vt.—In re Peck’s Estate, 144 A. 686, 
Ashen 502 [foll 144 A. 689, 101 Vt. 


Va.—Wornom vy. Hampton Normal 
& Agricultural Institute, 132 S.E. 344, 
144 9Va. 533; Waring yv. Bosher’s 
Adm’r, 21 S.E. 464, 91 Va. 286. 


W.Va.—Wise v. Hinegardner, 125 S. 
E. 579, 97 W.Va. 587. 

Eng.—In re Bywater, 18 Ch.D. 17; 
Brocklebank v. Johnson, 20 Beav. 205, 
52 Reprint 581; Paramour y. Yardley, 
2 Plowd. 539, 75 Reprint 794; Sims v. 
Doughty, 5 Ves.Jr. 243, 31 Reprint 567. 


Man.—Re Dion, 23 Man. 549. 


Ont.—In re Nolan, 40 Ont.L. 355; 
In re Storey, 18 Ont.W.N. 55; Re 
Carss, 16’Ont.W.N. 156; In re Stocks, 
11 Ont.W.N. 212. 


But. see Newell v. Kern, (Mo.App.) 
218 S.W. 443, 445 (“under the well 
known rules of construction, the first 
proyision prevails over the last’). 


“The rule itself is of great antiqui- 
ty, and though . . it seems to 
have no real foundation, it must be 
accepted without question. In Coke’s 
Commentary it is said of divers de- 
vises of one thing ina will: ‘The last 
devise taketh piace. Cum duo inter 
se pugnantia reperiunter in testamen- 
to, ultimum ratum est:’ Co. Litt. 112b. 
In Paramour v. Yardley, 2 Plowd, 539, 
541, 75 Reprint 794; the rule is clearly 
stated.“ “5 “Hor as the’ last wall 
repeals the first will, so by the same 
reason the last part of the will shall 
répeal the first part of the will, when 
they are contrary to each other.’ .. . 
This rule called by Jessel, M. R., a 
rule of thumb (In re Bywater, 18 Ch. 
D. 17, 20), was thus adopted as an 
alternative to declaring both provi- 
sions void and meaningless, and so 
leaving the testator intestate as to 
the property because he has twice de- 
vised it. The only way to avoid this 
absurdity was ‘by taking the subse- 
quent words as an indication of a 
subsequent intention. The court is in 
a dilemma; and cannot act at all, un- 
less they do that:’ Sims v. Doughty, 
5 Ves.Jr. 248, 247, 31 Reprint 567.” 
In re Nolan, 40 Ont.L. 355, 356, 357. 


[a] Thus a later clause, repugnant 
to the language of an earlier clause, 
must be construed as modifying or 
abrogating the earlier. Shriver v. 
Danby, 106 A. 122, 12 Del.Ch. 84; Lies- 
man v. Liesman, 162 N.E. 855, 331 Il. 
287; Drager v. McIntosh, 147 N.E. 
438, 316 Ill. 460; Noth v. Noth, 127 
N.E. 113, 292 Ill. 536; Meins v. Meins, 
123 N.E. 554, 288 Ill. 463; Cary v. 
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Toles, 177 N.W. 279, 210 Mich. 30. 

[b] Rule applied.—(1) Where the 
same property is given to two or more 
persons in different clauses, the dev- 
isees or legatees under the later 
clause take the property. Covert v. 
Sebern, 35 N.W. 636, 73 Iowa 564; 
Hollins vy. Coonan, 9 Gill (Md.) 62; 
Brant v. Wilson, 8 Cow. (N.Y.) 56; 
Robinson v. Martin, 2 Yeates (Pa.) 
525; Fraser v. Boone, 10 S.C.Eq. 360, 
27 Am.D. 422; Ulrich v. Litchfield, 2 
Atk. 372, 26 Reprint 625. But see 
Day v. Wallace, 33 N.E. 185, 186, 144 
Ill. 256, 36 Am.S.R. 424 [quot Lord 
Brougham in Sherratt v. Bentley, 2 
Myl.&K. 149, 165, 39 Reprint 901: “It 
seems, therefore, by no means incon- 
sistent with the rule, as laid down 
by Lord Coke, and recognized by the 
authorities, that a subsequent gift, 
entirely and irreconcilably repugnant 
to a former gift, of the same thing, 
shall abrogate and revoke it, if it be 
also held that, where the same thing 
is given to two different persons in 
different parts of the same instru- 
ment, each may take a moiety; 
though, had the second gift been in 
a subsequent will, it would, I appre- 
hend, work a revocation”] (where the 
same property is given to two or more 
persons in different clauses, the dif- 
ferent devisees or legatees take the 
property in common). To same effect 
McGuire v. Evans, 40 N.C. 269 (in- 
volving indivisible property); Jones’ 
Appeal, 3 Grant (Pa.) 169; Seckel v. 
Engle, 2 Rawle (Pa.) 68. See also 
Galante v. Silverstein, 129 A. 865, 98 
N.J.Hq. 52 (where repugnant devises 
do not take effect at the same time, 
as where the devise to the wife takes 
effect on the death‘of the testator 
and the subsequent devise to the chil- 
dren of the same propery on the 
death of the wife, the rule does not 
apply). (2) Where a testator gave 
all his real and personal property to 
his children and subsequently in the 
same instrument provided that the 
devises and bequests to his children 
were subject to the legal rights of his 
wife and that the latter should be 
entitled to the portion of the estate 
allowed her if the testator had died 
intestate, the latter provision, repug- 
nant to the former, controls, and the 
children take an interest in the estate 
subject to the widow’s right to receive 
that to which she would have been 
entitled had her husband died intes- 
tate. McCormick v. Hall, 168 N.E. 
900, 337 Ill. 232, 66 A.L.R. 1062. 


{c] Rule held inapplicable.— 
Where property is disposed of in one 
paragraph, and in a later paragraph 
other property is disposed of in 
Slightly different language, but with 
the intention to make a similar dis- 
position in both paragraphs, the inten- 
tion, however, not clearly expressed 
in either, there is no reason why the 
language of the later paragraph 
should have controlling effect simply 
because it was last expressed; since 
both expressions admit of doubt as to 
the meaning of the testator, they 
should be considered in connection 
with each other. Tucker v. Nugent, 
LOZ TAS SOT Tio Mer 10: 


[dad] Codicil (1) confirming the will 
except as to a certain item, would 
not prevail as the last expression of 
intention against a later item of the 
original will. Burton v. Burton, 102 
S.E. 282, 113 S.C. 227 (holding rule 
inapplicable because provisions recon- 
cilable). (2) Dispositions under sep- 
arate codicils should be reconciled if 
possible and if they are irreconcilable, 
the latest prevails. Frelinghuysen v. 
New York Life Ins. & Trust Co., 77 A. 
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| contrary conclusion. Both clauses or provisions 


98, 81 R.I. 150, Ann.Cas.1912B 237. 
[e] . By statute in certain jurisdic- 
tions, "where parts of a will are ir- 
reconcilable, the later must prevail. 
See statutory provisions; and In re 
Borba’s Estate, 293 P. 809, 110 Cal. 
App. 150 (citing Civ. Code § 1321); 
Succession of Guiraud, 114 So. 489, 
164 La. 620 [quot Civ. Code art 1723] 
(holding the revocation of a donation 
by a subsequent clause in the body 
of holographic will effective); In re 
McLure’s Estate, 208 P. 900, 68 Mont. 
586 (citing Rev. Codes [1921] § 7020). 


Rule applied to gift of: 
Fee see infra § 1504. 
Personalty see infra § 1531. 


28. Ala.—Ralls y. Johnson, 75 So. 
926, 200 Ala. 178. 


Ay Sanaede scheint v. Roleson, 28 Ark. 


Colo.—Bacon vy. Nichols, 105 P. 1082, 
47 Colo. 31. 


Del.—Heney v. Manion, 123 A. 183, 
14 Del.Ch. 167. 


Hawaii—Paiko v. Boeynaems, 22 
Hawaii 233; Hapai v. Brown, 21 Ha- 
wali 499. 

Ill.— Sheridan v. Blume, 
353, 290 Ill. 508. 


Ky.—Shawler v. Hart’s Adm’x, 265 
S.W. 485, 205 Ky. 93; Watkins v. Ben- 
nett, 186 S.W. 182, 170 Ky. 464. 


Md.—Carey v. Dykes, 113 A. 626, 138 
Md. 144. 


Neb.—In re Curtis’ Estate, 242 N.W. 
257, 123 Neb. 97; In re Smith’s Hs- 
tate, 223 N.W. 17, 117 Neb. 776. 


N.J.—Johnson v. Haldane, 124 A. 63, 
95 N.J.Eq. 404. 


N.Y.—Gourley v. Campbell, 66 N.Y. 
169 [rev 6 Hun 218]; Van Nostrand 
v. Moore, 52 ‘N.Y. 12; In re Buechner, 
172 N.Y.S. 812, 105 Mise. 175 [aff 175 
N.Y.S. 896, 188 App.Div. 894 (rev 123 
N.E. 741, 226 N.Y. 440 on ground rule 
inapplicable to case)]. 


Pa.—In re Hollinshead’s Estate, 117 
A. 337, 273 Pa. 573; In re Patton’s 
Estate, 112 A. 61, 268 Pa. 367; Snive- 


125 N.E. 


ly’s Ex’rs v. Stover, 78 Pa. 484; Sto- 
ver’s Hstate, 18 Pa.Dist.&Co. 599; 
Moss’ Estate, 29 Pa.Dist. 235; In re 


Bringhurst, 25 Pa.Dist. 662. 


Va.—Waters v. Trefouret, 83 S.E. 
1078, 117 Va. 186. 


Wis.—In re Ehlers’ Will, 143 N.W. 
1050, 155 Wis. 46. 


Eng.—Morrall v. 
533, 41 Reprint 735. 


Newfoundl.—Ward v. Tapp, 9 New- 
foundl. 18. 


“In Morrall v. Sutton, 1 Phil. 533, 
41 Reprint 735, Coleridge, J., says (pp. 
545, 546): ‘This rule must not be act- 
ed on so as to clash with another par- 
amount rule, which is, that before ail 
things we must look for the inten- 
tion of the testator as we find it ex- 
pressed or clearly implied in the gen- 
eral tenour of the will; and when we 
have found that on evidence satisfac- 
tory in kind and degree, to that we 
must sacrifice the inconsistent clause 
or words, whether standing first or 
last, indifferently; and this rests up- 
on good reason; for although, when 
there are repugnant dispositions, and 
nothing leads clearly to a preference 
of one or rejection of the other, con- 
venience is strongly in favour of some 
rule, however arbitrary, yet the foun- 
dation of this rule, as of every other 
established for the interpretation of 
wills, obviously is, that it was sup- 
posed to be the safest guide under the 
circumstances to the last intention of 


Sutton, 1 Phil. 
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must refer to the same subject matter;?° be clearly 
and the later clause or provision 
must be clear and unambiguous,*? as plain and deci- 
The rule that the later prevails 
over the earlier clause or provision is only a rule 
of last resort, to be availed of when all other efforts 
to reconcile the inconsistency by construction have 
failed,*? and it is impossible to determine which 
clause or provision the testator intended to have pre- 
vail.34 Furthermore, the earlier clause or provision 
will be modified only so far as necessary to give ef- 


inconsistent ;°° 


sive as the earlier.*? 


the testator. To consider it merely 
arbitrary would be unnecessarily to 
suppose an anomaly in the canons by 
which wills are interpreted.’’’ In re 
Nolan, 40 Ont.L. 355, 356. 


{a] Residuary clause (1) where 
there are other definite and important 
bequests, cannot in most cases be tak- 
en as “the primary and principal fac- 
tor determinative of testamentary in- 
tent; it is a catch-all, a refuse group, 
a provision which operates after the 
operation of the other provisions of 
a given will; its logical position is 
the same as its local position, at the 
end of the testamentary process, not 
at the beginning.” State Bank & 
Trust Co. v. Nolan, 130 A. 483, 1038 
Conn. 308, 328. (2) “The fact that 
there is a residuary clause can in no 
wise limit or detract from what had 
been previously given in the will; nor 
can such residuary clause have the ef- 
fect of putting a construction on a 
previous clause of the will in order 
to create a residue.” In re Peterson’s 
Hstate, 89 A. 126, 129, 242 Pa. 330. 
Construction of residuary clause gen- 


. erally see infra §§ 1482-1487. 


Clause most nearly expressing in- 
tention of testator to prevail see su- 
pra § 1157. 

29. Lefebyre v. D’Arcy, 84 A. 765, 
236 Pa. 235; In re Phillips’ Estate, 55 
A. 210, 205 Pa. 504, 97 Am.S.R. 743; 
Sheetz’s Appeal, 82 Pa. 213. 


30. Lefebyre v. D’Arcy, 84 A. 765, 


ane Pa. 235; Sheetz’s Appeal, 82 Pa. 
[a] For example, a holographic 


will, devising all of the remainder of 
the testator’s estate to one son, did 
not limit such devise to real estate, 
despite a subsequent clause convey- 
ing all the real estate to such son, 
inasmuch as the latter clause was not 
inconsistent with the express inten- 
tion of the first, but a mere restate- 
ment by one not familiar with the 
technical language of the law. In re 
Re ac i Estate, 128 A. 730, 283 Pa. 


31. McClure v. McClure, 149 N.E. 
748, 319 Ill. 271; Musselman’s Estate, 
ira, Dist. 951, 9b5. 


“Such words, to have a controlling 
effect, must at least possess a definite 
and certain meaning.’’ Musselman’s 
Estate, supra. 


[a] “Primary disposition cannot 
be cut down or enlarged except by 
unambiguous words clearly indicating 
a plain intent to do so.” In re Eck- 
am’s_ Will, 261 N.Y.S. 385, 387, 237 
eee 463 [rearg den 264 N.Y.S. 


[b] Unlimited power of sale, clear- 
ly expressed, is not to be limited by 
a subsequent clause of doubtful mean- 
ing. Newport Hospital v. Harvey, 139 
A. 659, 49 R.I. 40. 


Clear gift not to be cut down by 
ambiguous provision see infra text 
and note 39. 

. (82. Adams v. Massey, 76 N.E. 916, 
184 N.Y. 62; In re McCready’s Will, 
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clause.37 


259 N.Y.S. 512, 286 App.Div..390; In 
re Schulman’s Will, 238 N.Y.S. 747, 
136 Misc. 169; Benson’s Est., 28 Pa. 
Co. 596. 

Clear gift not to be taken away by 
words not as clear and decisive see in- 
fra text and note 388. 


For criticism of rule as too broad 
see infra note 38. 


83. Ala.—Cox v. Hale, 114 So. 465, 
217 Ala. 46. 


Ky.—Thomas’ Ex’r_v. Marksbury, 
61 S.W.(2d) 282, 249 Ky. 629; Lewis 
v. Reed’s Ex’r, 182 S.W. 638, 168 Ky. 
559, Ann.Cas.1917D 1155. 

N.Y.—In re Buechner, 123 N.E. 741, 
226 N.Y. 440; Van Nostrand v. Moore, 
52 N.Y. 12; Auburn Theological Semi- 
nary ‘veo. Kelloge*.) 164 NiY2835, 7inere 
Phelps’ Will, 232 N.Y.S. 418, 133 Misc. 
450; Callahan v. Volke, 217 N.Y.S. 512, 
127 Misc. 735 [rev on another point 
222 N.Y.S. 48, 220 App.Div. 379]. 

Pa.—In re Mayer’s Hstate, 137 A. 
627, 289 Pa. 407; Morris v. Morris, 
13 Pa.Dist.&Co. 634. 


S.C.—Burton v. 
282, 113 S.C. 227%. 


34. Ala.—Wynne v. Walthall, 37 
oa 387; Waiker v. Walker, 17 Ala. 

Colo.—Bacon v. Nichols, 105 P. 1082, 
47 Colo. 81. 


Ind.—Bruce vy. Baker, Wils. 462. 


Iowa.—Jordan vy. Woodin, 61 N.W. 
948, 93 Iowa 453. 


N.J.—Rogers’ Ex’rs v. Rogers, 23 A. 
125, 49 N.J.Eq. 98. 


N.Y.—Adams v. Massey, 76 N.E. 
916, 184 N.Y. 62; Austin v. Oakes, 23 
NE. 1938, 117 N.Y. 577; Van Vechten 
v. Keator, 63 N.Y. 52; Covenhoven v. 
Shuler, 2 Paige 122, 21 Am.D. 73. 


Pa,.—In re Mutter’s Estate, 38 Pa. 
314; Doyle’s Estate, 28 Pa.Super. 579; 
ee Mitchell’s Estate, 23 Leg-.Int. 


Burton, 102 S§.E. 


R.I.—Frelinghuysen v. New York L. 
Listy etes Conn ni. cle 19'S. Od MEKcdm tO Os 
Ann.Cas.1912B 237. 


get PaO er v. Ruffner, 18 W.Va. 


ng.—Sims v. Doughty, 5 Ves.Jr. 


EB 
243, 31 Reprint 567. 
Ont.—In re Nolan, 40 Ont.L. 855. 


[a] For example, a subsequent 
provision cannot control where, by its 
language, it is to be operative only 
in case circumstances arise for which 
the preceding paragraph fails to pro- 
vide, where such preceding paragraph 
is adequate to deal with the condition 
in question. Rhode Island Hospital 
Seat Co. v. Davis, 103 A. 972, 41 R.I. 


35. Iglehart v. Kirwan, 10 Md. 559; 
Pue v. Pue,. 1 Md.Ch. 382; Mussel- 
man’s Estate, 17 Pa.Dist. 951, 954, 955; 
Smith v. White, 59 S.E. 480, 107 Va. 
616; Re Dion, 23 Man. 549. 


“The rule is that the first of two 
contradictory clauses in a will must 
yield to the second if they are irrecon- 


feet to the subsequent elause or provision.*® 
rule, it has been stated, does not apply to words in 
the same sentence or provision;*® on the other hand, 
it has been stated that the rule applies even if the 
two provisions are inconsistent parts of the same 


Taking away or cutting down clear gift. 
in clear terms cannot be taken away or diminished 
by subsequent words that are not as clear and deci- 
sive;*® lkewise, 
will not be modified or qualified by a later obscure 


[§ 1158 


The 


A gift 


a clear gift by an earlier provision 


cilable. If, however, the first plainly 
covers the whole subject and its 
terms exclude doubt . . . and the 
second ‘may by conjecture be made ei- 
ther general or partial, and may be 
capable of construction either of sub- 
verting entirely or of modifying only 
the original gift, such a subsidiary 
provision must in the ordinary case 
be confined to its partial and restrict- 
ed operation.’’’ Musselman’s Hstate, 
supra [quot Sheetz’s Appeal, 82 Pa. 
213, 2177: 


{a] For example, an absolute gift 
is not cut down to a life estate by a. 
subsequent provision dirécting that 
the property shall be held for the ben- 
eficiary for life under a spendthrift 
ee Gunnell’s Estate, 29 Pa.Dist. 

ooe 


36. In re Creighton’s Estate, 136 
eau 1001, 91 Neb. 654, Ann.Cas.1913D 


87. Doe v. Biggs, 2 Taunt. 109, 127 
Reprint 1017; Ward v. Tapp, 9 New- 
foundl. 18. See to this effect Morrall 
v. Sutton, 1 Phil. 533, 537, 41 Reprint 
735 (per Parke, B.). 


38. Ala.—Hatcher v. Rice, 105 So. 
881, 213 Ala. 676; Jemison v. Brasher, 
81 So. 80, 202 Ala. 578; Ralls v. John- 
son, 75 So. 926, 200 Ala. 178; Pearce 
v. Pearce, 74 So. 952, 199 Ala. 491. 


Cal.—in re Shirley’s Estate, 290 P. 
302, 107 Cal.App. 267. 


Ill.— Brittain v. Farrington, 149 N. 
E. 486, 318 Ill. 474; Melies v. Beatty, 
145 N.E. 146, 318 Ill. 418. 


Ind.—Herron y. Stanton, 147 N.E. 
305, 79 Ind.App. 683; Bryson v. Hicks, 
134 N.E. 874, 78 Ind.App. 111. 


Iowa.—Iowa_ City State Bank vy. 
Pritchard, 202 N.W. 512, 199 Iowa 676; 
Elberts v. Elberts, 141 N.W. 57, 159 
Iowa 332. 


Md.—Blackshere v. Samuel Ready 
nea acd Orphan School, 51 A. 1056, 94 


Miss.—Harvey v. Johnson, 71 So. 
824, 111 Miss. 566. 


Mo.—Scott v. Fulkerson, 60 S.W. 
(2d) 34; Sorenson vy. Booram, 297 S. 
W. 70, 317 Mo. 516; .Payne v. Reece, 
247 S.W. 1006, 297 Mo. 54; Settles v. 
Shafer, 129 S.W. 897, .229 Mo. 561; 
Lehmann v. Griffin, 31 S.W.(2d) 271, 
224 Mo.App. 657. 


N.Y.—In re Rooker’s Will, 162 N.E. 
283, 248 N.Y. 361; Roseboom y. Rose- 
boom, 81 N.Y. 356; In re Martin’s 
Will, 233 N.Y.S. 602, 225 App.Div. 502; 
Union Trust Co. of New York v. Cole, 
190 N.Y.S. 855, 198 App.Div. 534; In 
re Hoeschele’s Estate, 264 N.Y.S. 447, 
147 Mise. 105; In re Grauer’s Estate, 
262 N.Y.S. 368, 146 Misc. 469; In re 
Mehler’s Will, 255 N.Y.S. 749, 148 
Misc. 63; In re Judge’s Will, 252 N.Y. 
S. 500, 141 Misc. 254; In re Billings’ 
Estate, 244 N.Y.S. 686, 137 Misc. 758 
[application gr 249 N.Y.S. 732, 139 
Mise. 496]; In re Buckley’s Will, 237 
N.Y.S. 293, 185 Misc. 156; In re Weil’s 
Hstate, 209 N.Y.S. 779, 124 Mise. 692; 
In re Weiss’ Will, 209 N.Y.S. 129, 124 
Misc. 413; In re Croner’s Will, 208 N. 


Yor later cases, developmenis and changes in the law see Annotations, same title and section number. 
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or ambiguous provision;®® conversely, the gift may 
be cut down by subsequent language clearly express- 
ing such intention expressly or by necessary impli- 
A clear gift by an earlier provision will 
not be modified or qualified by mere precatory lan- 


cation.*° 


41 
guage. 


Inconsistency between general and specific provi- 
Where there is an inconsistency between a 


sions.*2 


Y.S. 798, 124 Mise. 846; In re Shul- 
sky’s Estate, 198 N.Y.S. 88, 120 Misc. 
232; In re Reynolds, 186 N.Y.S. 246, 
114 Misc. 299 [rev on question of ap- 
plicability of rule 191 N.Y.S. 245, 198 
App.Div. 894]; In re Buechner, 172 
N.Y.S. 812; 105 Mise. 175 [aff 175 N. 
Y.S. 896, 188 App.Div. 894 (rev on an- 
other point 123 N.E. 741, 226 N.Y. 
440)]; In re Ogden’s Estate, 170 N.Y. 
S. 630, 103 Misc. 529; Sands v. Waldo, 
165 N.Y.S. 654, 100 Misc. 288; In re 
Reiners, 164 N.Y.S. 743, 98 Misc. 503; 
In re Atkins’ Will, 1837 N.Y.S. 88, 76 
Mise. 386. * 


Ohio.—Alexander v. Willis, 165 N.E. 
49, 30 Ohio App. 289; McDaniel v. 
Hayes, 6 Ohio N.P.N.S. 435. 


Okl.—In re Friss’ Will and Hstate, 
149 P. 1176, 45 Okl. 399. 


Pa.—In re Buechley’s Hstate, 128 A. 
730, 283 Pa. 107; In re Vernier’s Es- 
tate, 127 A. 606, 282 Pa. 194; Klinger’s 
Esty IvePaDist.1 26: 


$.C.—Cureton v. 
803,, 119° SiC. (31, 

Va.—Wornom v. Hampton Normal 
& Agricultural Institute, 132 S.H. 344, 
144 Va. 533. 

Eng.—Thornhill v. Hall, 2 Cl&F. 
22, 36, 6 Reprint 1065. But see Rand- 
field v. Randfield, 8 H.L.Cas. 225, 234, 
11 Reprint 414 [quot and appr Home 
for Incurables v. Noble, 19 S.Ct. 226, 
389, 172 U.S. 383, 43 L.Ed. 486, 4 Prob. 
Rep.Ann. 288 (per Justice White)] 
(per Lord Campbell, “If there be a 
ciear gift, it is not to be cut down by 
anything subsequent which does not 
with reasonable certainty indicate the 
intention of the testator to cut it 
down, but the maxim cannot mean 
that you are to institute a comparison 
Ponce the two clauses as to lucidi- 
Bvee. 

Man.—Re Freedy, 23 Man. 763. 

Ont.—In re Porter, 17 Ont.W.N. 422. 


“T hold it to be a rule that admits 
of no exception, in the construction 
of written instruments, that, where 
one interest is given, where one es- 
tate is conveyed—where one benefit is 
bestowed in one part of an instrument 
by terms clear, unambiguous, liable 
to no doubt, clouded by no obscurity, 
by terms upon which, if they stood 
alone, no man breathing, be he lawyer 
or be he layman, could entertain a 
doubt—in order to reverse that opin- 
ion, to which the terms would of 
themselves and standing alone have 
led, it is not sufficient that you should 
raise a mist; it is not sufficient that 
you should create a doubt; it is not 
sufficient that you should show a pos- 
sibility; it is not even sufficient that 
you should deal in probabilities, but 
you must show something in another 
part of that instrument which is as 
decisive the one way as the other 
terms were decisive the other way; 
and that the interest first given can- 
not be taken away either by tacitum 
or by dubium, or by possibile, or even 
by probabile, but that it must be tak- 
en away, and can only be taken away, 
by expressum et certum,” per the 
Lord Chancellor in Thornhill v. Hall, 
supra. 

39. Ala.—Pearce v. Pearce, 74 So. 
952, 199 Ala. 491; Pitts v. Campbell, 
55 So. 500, 173 Ala. 604. 
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the will.*+ 


valid.4® 


General. 


Cal.—In re Granniss’ Estate, 75 P. 
324, 142 Cal. 1; In re Upham’s Es- 
tate, 159 Piv3i5, 127 Cal. 90: 


D.C.—Montgomery v. Brown, 
App.D.C. 490. 

ill. Holmes v. Miner, 93 N.E. 330, 
247 Ill. 586. 

Ind.—Hockstedler v. Hockstedler, 9 
N.E. 467, 108 Ind. 506; Bailey v. Sang- 
er, 9 N.E. 159, 108 Ind. 264. 

Miss.—Fox y. Merchants’ Bank & 
Trust Co., 124 So. 821, 155 Miss. 188. 

Mo.—Lane v. Garrison, 239 S.W. 
813, 293 Mo.°530; Settles v. Shafer, 
L29 5S WwW: 897, 229 Mo, 56135 Com Vv. 
Jones, 129 S.W. 495, 229 Mo. 53; Rob- 
Ae v. Crume, 73 S.W. 662, 173 Mo. 


N.J.—Johnson vy. Haldane, 124 A. 
63, 95 N.J.Eq. 404. 


N.Y.—Benson v. Corbin, 40 N.E. 11, 
N.Y. 351; ‘Freeman v. Coit, 96 


25 


v. Keefe, 246 N.Y.S. 389, 230 App.Div. 


App.Div. 465; Matter of Manning, 64 
N.Y.S. 222, 50 App.Div. 407 [rev 60 
N.Y.S. 1006, 29 Misc. 164]; In re Mc- 
Caughin’s Estate, 242 N.Y.S. 224, 136 
Misc. 231 [aff 248 N.Y.S. 803, 232 App. 
Div. 711]; In re Blanch’s Will, 214 
N.Y.S. 565, 126 Mise. 421; In re Har- 
ris’ Will,-137 N.Y.S. 936. 


Ohio.—Heath v. Borst, 32 Ohio C.A. 
377; Hamilton v. Stone, 33 Ohio Cir. 
Ct, 4018 

Okl.—In re Friss’ Will and Estate, 
149 Pe U7; 45) Oke 399; 

Or.—imbrie v. Hartrampf, 198 P. 
521, 100 Or. 589. 


Pa.—Adams v. Tamaqua Under- 
wear Co., 161 A. 416, 105 Pa.Super. 
339; Magee’s HEst., 21 Pa.Dist. 387. 

S.C.—Walker v. Alverson, 68 S.E. 
966, 8ie SiC. bo, 030 qua ANS, »dlb. 

Utah.—In re Campbell’s Estate, 75 
P. 851, 27 Utah 361. 


Va.—Smith v. White, 59 S.E. 480, 
107 Va. 616; Barksdale v. White, 28 
Gratt. (69 Va.) 224, 26 Am.R. 344. 


W.Va.—Rau v. Krepps, 133 S.E. 508, 
101 W.Va. 344. 


Eng.—Kerr vy. Clinton, L.R. 8. Ha. 
462; In re Crosse, 9 Jur.NS. 429, 32 
ho,.Ch.344; slat Roche iv. Davies, 63 
Y.&C.Exch. 612 note, 160 Reprint 846 
note. 

Man.—Re Freedy, 23 Man. 763. 


[a] Any doubt which may be sug- 
gested by reason of subsequent words 
must be resolved in favor of the es- 
tate first conveyed. In re Shirley’s 
Estate, 290 P. 302, 107 Cal.App. 267. 


Rule applied to gift of fee see infra 
§ 1504. 

40. Ala.—McGlathery v. Meeks, 
121 So. 67, 219 Ala. 89; Orr v. Helms, 
117 So. 61, 217 Ala. 603; Duncan v. De 
Yampert, 62 So. 678, 182 Alta. 528. 


Ill.— Tripp v. Krauth, 171 N.E. 919, 
340-Ill. 11; Knight v. Gregory, 165 N. 
E. 208, 333 111.°643; Holmes v. Miner, 
93 N.E. 330, 247 Ill. 586. 


Ky.—Lishtfoot ‘v. Beard, 20 S.W. 
(2d) 90, 230 Ky. 488. 


Invalid later clause. 
will be applied even though the later clause is in- 


[69°-Oes.] its 


general and a specific provision, the latter will pre- 
vailt? regardless of the order in which it stands in 


Where applicable, the rule 


[§ 1159] ¢. Effect of Partial Invalidity**—(1) In 
Where some of the provisions, or parts 


Mo.—Scott v. Fulkerson, 60 S.W. 
(2d) 84; Stevenson v. Stearns, 29 S. 
W.(2d) 116, 325 Mo. 646; Cox v. Jones, 
129 S.W. 495, 229 Mo. 53. 


N.Y.—Tillman vy. Davis, 95 N.Y. 17, 
47 Am.R. 1 [aff 63 How.Pr. 356]; In 
re Snowden’s Hstate, 257 N.Y.S. 389, 
235 App.Div. 862 [mod on another 
point 252 N.Y.S. 485, 140 Misc. 870]; 
In re Dzwoniarek’s Hstate, 258 N.Y.S. 
53, 143 Misc. 597; Bacon v. Sayre, 147 
N.Y.S. 522, 84 Misc. 462 [aff 148 N.Y. 
S. 1105, 164 App.Div. 909]. 


Pa.—In re Lerch’s Estate, 159 A. 
868, 309 Pa. 23; In re Hichenlaub’s 
Estate, 161 A. 317, 307 Pa. 357; Eberle 
v. Wood, 156 A. 95, 304 Pa. 403; In re 
Shower’s Pstate, 60 A. 789, 211 Pa. 
297; Kreb’s Estate, 39 A. 66, 184 Pa. 
222; Blasser’s Estate, 29 Pa.Dist. 610; 
Bouvier’s Est., 28 Pa.Co. 266. 


Tex.—Arrington v. McDaniel, 14 S. 
W.(2d) 1009, 1011 [mod (Civ.App.) 4 
S.W.(2d) 262]. 

Vt.—In re Peck’s Hstate, 144 A. 686, 
101 Vt. 502 [foll 144 A. 689, 101 Vt. 
509]; Crossman v. Crossman’s Estate, 
138 A. 730, 100 Vt. 407. 

W.Va.—Hary v. Raines, 80 S.E. 806, 
73 W.Va. 513. 

41. Blackshere v. Samuel Ready 
Female Orphan School, 51 A. 1056, 94 
Md. 773; Keefe v. Keefe, 246 N.Y.S. 
389, 230 App.Div. 654 [aff 178 N.E. 814, 
257 N.Y. 604]; Miller v. Stubbs, 90 A. 
1132, 244 Pa. 482. See infra §§ 1506, 
1546. 

Recitals of desire or intention gen- 
erally see supra §§ 1132, 1133. 


Directions as to mode of enjoyment 
of personalty see infra § 1542. 


42. General intention as prevail. 
ing over particular intention see su- 
pra § 1121. 

43, See supra § 1157. 


44, Lidgate v. Danford, 23 Hawaii 
817; Paiko v. Boeynaems, 22 Hawaii 
233, 240 [cit Cyc]; Bruce v. Baker, 
Wils. (Ind.) 462; Schlater v. Lee, 78 
So. 700, 117 Miss. 701; Wornom vy. 
Hampton Normal & Agricultural In- 
stitute, 132 S.BH. 344, 144 Wa. 533; 
Waring y. Bosher’s Adm’r, 21 S.E. 
464, 91 Va. 286. 


[a] Residuary clause will be made 
to yield to a specific, inconsistent pro- 
vision to the contrary, especially if 
the latter is subsequent. Fowlkes v. 
Clay, 88 So. 651, 205 Ala. 523. 


45. Van Nostrand v. Moore, 52 
N.Y. 12. But see Shepard v. Union & 
New Haven Trust Co., 138 A. 809, 106 
Conn, 627 (an absolute interest, vest- 
ed by will, cannot be cut down by a 
substitutionary gift over which is in- 
valid). 

46. Cross references: 


Construction of valid parts of will see 
supra § 1156. 

Devise or legacy for charitable or re- 
ligious use in excess of statutory 
aon see supra §§ 166-186 in 
6 vel 


Devolution of property on failure of 
testamentary disposition see infra 
§§ 2300-2329, 

Fraud, mistake, or undue influence 
as invalidating part of will see su- 
pra § 448 in 68 C.J, 
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of a provision, of a will are valid and others invalid, 
the valid provisions or parts will be upheld if they 


WILLS ? 


can be separated from the invalid without defeating 


Power as affected by: 

Partial invalidity see Powers § 17. 

Invalidity of other disposition or 
provision see Powers § 18. 

Remoteness or violation of rule 
against perpetuities as affecting: 

Other limitations generally see Per- 
petuities §§ 59, 

Limitation in default of appoint- 
ment where power of appoint- 
ment is invalid see Perpetuities 
§ 64. 

Limitations to others of class see 
Perpetuities §§ 44, 47. 

Valid limitations where invalid sev- 
erable under statute see Perpetui- 
ties §§ 148, 149. 

Vesting of other interests under 
trust or other trusts see Perpe- 
tuities § 73. 

Will as whole as affected by partial 
invalidity see supra §§ 2538-255 in 

68 C.J. 


47. U.S.—Handley v. Palmer, 103 
Heo oe ton Cr ORAL 100; 


Aja.—Terrell v. Reeves, 16 So. 54, 
103 Ala. 264; Gilmer’s Legatees v. 
Gilmer’s Ex’rs, 42 Ala. 9; Thrasher v. 
Ingram, 32 Ala. 645; Hilliard v. Bin- 
forda’s Heirs, 10, Ala.: 977. 

Ark.—McCarley v. Carter, 59 S.W. 
(2d) 596. 

Conn.—Wilson v. D’Atro, 145 A. 161, 
109 Conn. 563; Shepard v. ‘Union & 
New Haven Trust Co., 138 A. 809, 106 
Conn. 627; Eaton v. Haton, 91 A. 191, 
88 Conn. 269; Russell vy. Hartley, 78 
A. 320, 88 Conn. 654. 


Del.—Equitable Trust Co. v. Snader, 
151 A. 712; 17 Del.Ch. 203. 


D.C.—Landram v. Jordan, 25 App. 
IDCs Beal ete CA TS Or ea Shi PAVE, LUIS) hun 
51 L.Ed. 88]. 


Ga.—Cobb v. Battle, 34 Ga. 458. 


Hawaii.—In re Wolters’ Estate, 27 
Hawaii 136. 


Ill.—Millikin Nat. Bank of Deca- 
tur v. Wilson, 174 N.E. 857, 343 Ill. 
55, 75 A.L.R. 117; Easton v. Hall, 154 
N:B. 216, 323 Ill. 397; Davis v. Hutch- 
inson, 118 N.E. 721; 282 Ill. 523; Lit- 
tle v. Bowman, 114 N.E. 519, 276 Ill. 
125; Gano vy. Gano, 88 N.E. 146, 239 
53.9, (22) CL UR AUNYS. 450. 


Ind.—Clearspring Tp. v. Blough, 88 
INGE 6115) (39) N-E.” 369,173 Ind. 15; 
Murphey v. Brown, 62 N.E. 275, 159 
Ind. 106; Swain v. Bowers, 158 N.E. 
598, 91 Ind.App. 307; Vaubel v. Lang, 
140 N.E. 69, 81 Ind.App. 96. 


Iowa.—Lepage v. McNamara, 5 
Towa 124; Miller v. Chittenden, 4 
Iowa 252. 


Ky.—Radford v. Fidelity & Colum- 
eet Trust Co., 215 S.W. 285, 185 Ky. 
453. 

La.—Dufour v. Deresheid, 34 So. 
469, 110 La. 344; McCutcheon v. Mc- 
Cutecheon, 15 La.Ann. 511. 


Me.—Bradley v. Warren, 72 A. 173, 
104 Me. 423. 

Mass.—Fosdick v. Fosdick, 6 Allen 
41; Malcolm v. Malcolm, 3 Cush. 472. 


Mich.—Gettins v. Grand Rapids 
Trust Co., 228 N.W. 708, 249 Mich. 238; 
Dean v. Mumford, 61 N.W. 7, 102 
Mich. 510. 

Minn.—In re Bemis’ Estate, 135 N. 
W. 1124, 117 Minn. 409. 

Miss.—Bratton v. Graham, 111 So. 
353, 146 Miss. 246; Montgomery v. 
Millikin, 138 Miss. 151, 43 Am.D. 507. 


Mo.—Mockbee v. Grooms, 254 S.W. 
170, 300 Mo. 446. 

Neb.—In re Koller’s Estate, 219 N. 
W. 4, 116 Neb. 764. 


N.H.—Reed v. Blaisdell, 
Midi, iG Nee Olas 

N.J.—First Nat. Bank v. Rice, 139 
A. 396, 101 N.J.Ea.. 520. 

N.Y.—In re Durand’s Will, 164 N.E. 
737, 250 N.Y. 45; In re Trevor, 145 
N.E. 66, 239 N.Y. 6 [rearg den 147 N. 
Hi S208 2890 INDY DO weet ter or, 
Hitcheock’s Will, 118 N.B. 220, 222 N. 
Y. 57; Smith vy. Chesebrough, 68 N.E. 
625, 176 N.Y. 317; Kalish v. Kalish, 
BONIN OO LT L166 ONE a SOS eee ranyanvs 
Hegeman, 92 N.Y. 508 [rev 27 Hun 
603]; Adams v. Perry, 438 N.Y. 487; 
Oxley v. Lane, 35 N.Y. 340; Im re 
Gallien, 223 N.Y.S. 491, 221 App.Div. 
409 [aff 218 N.Y.S. 687, 128 Misc. 370 
(rev on other grounds 160 N.E. 8, 247 
N.Y. 195)]; In re Murphy’s Will, 210 
NUYS? 2531, 21138) App. Div... 3193) Myzatt 
v. Maslen, 126 N.Y.S. 405, 141 App. 
Div. 468; Chastain v. Dickinson, 123 
N.Y.S. 518, 188 App.Div. 746 [aff 94 
N.B. 646, 201 N.Y. 538]; Matter of 
Jenkins, 117 N.Y.S. 74, 132 App.Div. 
339; Matter of Mount’s Wiil, 95 N.Y. 
S. 490, 107 App.Div. 1 [aff 77 N.W. 999, 
185 N.Y. 162]; Mansbach v. New, 68 
N.Y.S. 674, 58 App.Div. 191 [aff 63 
N.E. 1119, 170 N.Y...585]; Brown. v. 
Brown, 66 N.Y.S. 218, 54 App.Div. 6; 
Burns v. Allen, 35 N.Y.S. 342, 89 Hun 
552 [aff 49 N.E. 1094, 154 N.Y. 741]; 
Doubleday v. Newton, 27 Barb. 431; 
DuBois v. Ray, 20 N.Y.Super. 244 [rev 
on other grounds 35 N.Y. 162, 33 How. 
Pr. 292]; In re Burling’s Estate, 266 
N.Y.S. 482, 148 Mise. 835; In re Mc- 
Allister’s Estate, 263 N.Y.S. 782, 147 
Misc. 360; In re Knoll’s Estate, 262 
N.Y.S. 619, 146 Mise. 613; In re Serva- 
tius’ Hstate, 256 N.Y.S. 674, 143 Misc. 
32; In re Kipp’s) Estate, 251 N:Y-S: 
721, 140 Misc. 195; In re Meyer’s Es- 
tate, 249 N.Y.S. 451, 140 Mise. 1; In 
re Wickham’s Will, 249 N.Y.S. 148, 
139 Misc. 729; In re Turner’s Will, 
237 NiN.S, (4125 135" Mise, 22350 lint ire 
Terwilligar’s Will, 237 N.Y.S. 390, 135 
Mise. 170 [aff 243 N.Y.S. 898, 230 App. 
Div. 763]; In re Manning’s Will, 234 
N.Y.S. 109) 133 Mise. 695 [aff 235 N. 
Y.S. 835, 227 App.Div. 644 (aff 170 
N.E. 135, 252 N.Y. 540)]; Matter of 
MeCoy’s Estate, 101 N.Y.S. 539, 51 
Misc. 441; U. S. Trust Co. v. Maresi, 
68 NLY.S. 918, 33 Mise. 539; Matter of 
Corlies’ Will, 33 N.Y.S. 572, 11 Mise. 
670; Adams vy. Berger, 18 N.Y.S. 33, 
27 Abb.N.Cas. 429; In re Hoyt’s Hs- 
tate, 11 N.Y.S. 901; Haxtun v. Corse, 
2 Barb.Ch. 506. 


N.C.—Tucker v. Tucker, 40 N.C., 82; 
Sessoms v. Sessoms, 22 N.C. 453. 


Pa.—In re Hays’ Estate, 135 A. 626, 
288 Pa. 348; Ledwith v. Hurst, 130 A. 
315, 284 Pa. 94; McLaughlin’s Bst., 
14 Pa.Dist.&Co, 725; In re Smith’s 
Hstate, 5 Pa.Dist. 327; In re For- 
sy thes Estate, 30 Pittsb.Leg.J.N.S. 

R.I.—Manierre v. Welling, 78 A. 507, 
82 R.I. 104, Ann.Cas.1912C 1311. 
Sy ae v. Muldrow, 29 S.C.Eq. 

Tenn.—Armstrong v. Douglass, 14 
S.W. 604, 89 Tenn. 219, 10 L.R.A. 85. 


W.Va.—Hooper v. Wood, 125 S.E. 
350, 97 W.Va. 1. 


See Escuin y Batac vy. Hscuin, 11 
Philippine 332 (a will, although void 
in so far as it impairs the right of 
the general heir, may be valid with re- 
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the intention of the testator or interfering with the 
general testamentary scheme.*7? Accordingly, a void 


spect to property which the testator 
may dispose of). 
See also cases infra this note. 


{a] Invalidity of any particular 
interest created by a will does not 
necessarily destroy other interests, 
otherwise valid. Kane v. Gott, 24 
Wend. (N.Y.) 641, 35 Am.D. 641; Haw- 
ley v. James, 16 Wend. (N.Y.)- 61 [rev 
5 Paige 318]. 

[b] Invalid subordinate provisions 
do not invalidate the main bequest. 
Succession of Percival, 68 So. 409, 1387 
La. 203. 


[ec] Invalid limitation over (1) on 
another contingency which has not 
occurred does not invalidate a provi- 
sion which is good. Springfield Safe 
Deposit & Trust Co. v. Ireland, 167 
N.E. 261, 268 Mass. 62, 64 A.L.R. 1071; 
In re frevor, 145 _N.E. 66, 239 N.Y. 6 
[rearg den 147 N.E. 203, 289 INLY. 
579]; In re Dwyer’s Hstate, 259 N.Y.S. 
137, 144 Mise. 590; In re Von Ber- 
nuth’s Histate,-.217 NoY.S. 633, 127 
Mise. 705. (2) The invalidity of a 
limitation over does not invalidate a 
distinet limitation over relative to 
the same devise. Merkel v. Capone, 
87. A. 95, 81 N.J.Eq. 282. 


[d] Invalid remainder (1) does 
not invalidate the disposition of a 
life estate, if good. Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 514; Equitable Trust Co. v. 
Snader, 151AL 722, 7 Del. Che =2035 
Chenoweth v, Bullitt, 6 S.W.(2d) 1061, 
224 Ky. 698. (2) Of alternative re- 
mainders, the invalidity of one does 
not invalidate the other. Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 514; In re Bishop’s Hstate, 215 
N.Y.S. 237, 126 Misc. 722; Walker’s 
Adm’r v. Lewis, 19 S.E. 258, 90 Va. 
578. (8) Independent legacies are 
valid although a remainder is void. 
Millikin Nat. Bank of Decatur vy. Wil- 
174 N.E: 857,343 Til. 55, 75 A.D. 
(4) A valid annuity is not 
invalidated by a ‘void remainder. 
Millikin Nat. Bank of Decatur vy. Wil- 
son, supra, 


[e] Invalid life estate—(1) Re- 
siduary legatees whose interests are 
vested are entitled to take under the 
will although the life estate is in- 
valid. In re Burling’s Estate. 266 N. 
Y.S. 482, 148 Mise. 835. (2) Remain- 
der, vested or ready to vest, accelerat- 
ed under statute relative to succes- 
sive life estates after termination of 
first two see Perpetuities § 155. 


[f] Residuary clause.—(1) An in- 
valid residuary clause does not in- 
validate a distinct provision. 
Bernheim’s Hstate, 266 P. 878, 
Mont. 1985157, AL Roldies. : (2)° An ime 
valid residuary clause does not inval- 
idate a bequest to one who would not 
take as heir. In re Bernheim’s Es- 
tate, supra. (3) A residuary clause 
is valid despite the invalidity of a 
paragraph failing to describe the 
property bequeathed and thereby en- 
riching the residuary estate. In re 
Spahr’s Estate, 230. N.W. 434, 210 
Iowa 17. (4) Where the ultimate in- 
testacy of two fifths of the residuary 
estate does not destroy the general 
scheme of the will, the rejection of 
the whole residuary clause is not re- 
quired. Chastain v. Dickinson, 123 
N.Y.S. 513, 138 App.Div. 746 [aff 94 
N.E. 646, 201 N.Y. 538]. 

[g] Separate gift of land, which 
the testatrix did not intend heirs to 
have, is not invalidated by a distinct 
devise to her heirs which is void. 
Mockbee v. Grooms, 254 S.W. 170, 300 . 
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Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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provision will be treated as stricken from the will.#§ 
Where the valid parts of a clause or provision and 
those which are invalid are so dependent on each 
other that they cannot be separated without defeat- 
ing the general intention of the testator, the clause 
or provision as a whole will be held invalid.*® 


Direction of testator to sever valid from invalid 
provisions in the event of partial invalidity is mere- 
ly an aid to construction, not a command.*° 


Trust.>+ 
scheme of trusts is created by a will and the trusts 
provided for are independent of each other, but some 
are invalid, if the valid trusts can be separated from 
the invalid and upheld without doing injustice or 


[§ 1160] (2) Estates in 


Mo. 446. 

{hl Invalid direction that be- 
quests be paid after certain period 
leaves gifts on the same basis as gen- 
eral legacies without such limitation. 
In re Stulman’s Will, 263 N.Y.S. 197, 
146 Misc. 861. 

fi] Under void condition, where 
the legacy is to be paid for a certain 
period whether or not the condition 
is complied with, the legacy is valid 
for such period. Brizendine v. Amer- 
ican Trust & Savings Bank, 101 So. 
618, 211 Ala. 694. 

{j] Although notes thereafter ex- 
ecuted would not be incorporated as 
part of the will, the validity of ex- 
isting notes properly incorporated is 
mot affected. Keeler v. Merchants’ 
Loan & Trust Co., 97 N.E. 1061, 253 
Tll..528 [aff sub nom. In re Sexton’s 
Estate, 162 Ill.App. 222]. Reference 
to extrinsic document generally see 
supra §§ 268-269 in 68 C.J. 

[k] Absolute power to sell con- 
ferred by the will is unaffected by 
the invalidity of a separate provi- 
sion as to the property in question. 
Taylor v. Lyon, 60 S.W.(2d) 964, 249 

First Nat. Bank v. Rice, 139 
A. 396, 101 N.J.Eq. 520. Testamen- 
tary powers generally see infra §§ 
1925-1966. 


[1] Percentage of value of estate 
under valid and invalid provisions re- 
In re Wol- 
ters’ Estate, 27 Hawaii 136. But see 
infra § 1160 note 57 [e]. 

48. Bivins v. Crawford, 26 Ga. 225; 
Malcolm v. Malcolm, 3 Cush. (Mass.) 
472; Oxley v. Lane, 35 N.Y. 340; Haug 
v. Schumacher, 64 N-Y.S. 310, 50 App. 
Div. 562 [mod 59 N.Y.S. 1056, 28 Misc. 
671, and mod on other grounds 60 
IN. 24551660) Ni Ya DOO sane re —Jien= 
kins’ Estate; 117 N.Y.S. 74, 1382 App. 
Div. 339; Re Silverthorn, 15 Ont.L. 
112, 10 Ont.W.R. 798. 


49. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


Ga.—Bivins v. Crawford, 26 Ga. 225. 


Ill.— Foley v. Nalley, 184 N.E. 316, 
351 Ill. 194. 


N.J.—Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345. 

N.Y.—Tilden v. Green, 28 N.E. 880, 
130 N.Y. 29, 14 L.R.A. 33, 27 Am.S.R. 
487; Garvey v. McDevitt, 72 N.Y. 556; 
Adams v. Perry, 43 N.Y. 487; Beek- 
man v. Bonsor, 23 N.Y. 298, 575, 80 
Am.D. 269 [aff 27 Barb: 260]; Haf- 
ner vy. Hafner, 71 N.Y.S. 1, 62 App. Div. 
316 [mod 69 N.Y.S. 456, 34 Misc. 65 
and aff 63 N.E. 1117, 171 N.Y. 633]; 
Henderson vy. Henderson, 46 Hun 509 
[rev on other grounds 20 N.E. 814, 113 
N.Y. 1]; Benedict v. Levi, 163 N.Y.S. 
846, 177 App.Div. 385; In re Berry’s 
Will, 207 N.Y.S. 651, 124 Misc. 145; 
im re Finck’s Estate, 171 N.Y.S. 573; 
Haxtun v. Corse, 2 Barb.Ch. 506. 


WILLS 


to stand.°? 


and rejected.°? 


Where a 


Pa.—Ledwith v. Hurst, 130 A. 315, 
284 Pa. 94. 


[a] Inseparable scheme.—Succes- 
sive life estates are invalidated where 
the remainder is void and all are part 
of a connected and _ inseparable 
scheme for the disposition of the res- 
idue of the estate. Millikin Nat. 
Bank of Decatur vy. Wilson. 174 N.E. 
S50,. 343 0155905 AN. Reed. 

[b] Contingent remainders.—Re- 
siduary legatees whose interests are 
only contingently vested are not en- 
titled to take under the will where the 
life estate is void. In re Hayman, 243 
N.Y.S. 803, 229 App.Div. 853 [aff 237 
N.Y.S. 215, 134 Misc. 803, and 239 N. 
Y.S. 588, 136 Misc. 199, 137 Misc. 329 
Gar Neen OO 25 6 AN iiYeneo Op) nen 
re Burling’s Estate, 266 N.Y.S. 482, 
148 Mise. 835. Contingent remainder 
failing under statute relative to suc- 
cessive life estates on termination of 
first two see Perpetuities § 155. 

[ec] Where one of two alternative 
remainders which, as events turned 
out, is the one that the testator in- 
tended to take effect, fails for inher- 
ent invalidity, the other remainder- 
man is not thereby enabled to have 
what the testator never intended it 
to have. Boal v. Metropolitan Muse- 
um of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


[d] Legatees sharing in intestate 
estate.—(1) An invalid residuary 
clause and legacies to heirs are inter- 
dependent. In re Bernheiim’s Estate, 
266 P. 378, 82 Mont. 198, 57 A.L.R. 
1169. (2) Where the testator intend- 
ed an equal division of the residuary 
estate into four shares and three are 
invalid, the fourth cannot be sus- 
tained where the legatee would share 
in the intestate estate. Jn re Hard- 
grove’s Will, 229 N.Y.S. 198, 223 App. 
Div. 646. Devisees or legatees intend- 
ed to take equally see infra § 1161. 

fe] Where will provides for pos- 
sible union of two shares by reason of 
the happening or nonhappening of 
certain events, the invalidity of one 
invalidates the other. Michigan 
Trust Co. v. Baker, 196 N.W. 976, 226 
Mich. 72. 

56. Bishop v. Bishop, 177 N.E. 302, 
257 N.Y. 40, 80 A.L.R. 1198 [settle- 
ment of remittitur ordered 179 N.E. 
391,258 INaY. 2165-80 All Re 11987). 


51. Partial invalidity generally 
see Trusts § 96. 


Effect of failure of valid trust see 
infra § 1924. 

52. Cal.—In Van Wyck’s Estate, 
196 P. 50, 185 Cal. 49; In re Whit- 
ney’s Estate, 167 P. 399, 176 Cal. 12; 
In re Heywood’s Estate, 82 P. 755, 148 
Wall O84) 112 Prob: Rep. Amn: 935752 In 
re Pichoir’s Estate, 73 P. 606, 139 Cal. 


682; Estate of Willey, 60 P. 471, 128 
Calne 


Conn.—Bristol vy. Bristol, 5 A. 687, 
53 Conn. 242. 
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defeating the testator’s general intention, the in- 
valid trusts may be eut off and the valid permitted 
Primary trusts may be sustained, while 
secondary trusts which are invalid may be severed 
Where a will creates a trust for pur- 
-poses which are in part valid and in part invalid, 
the trust may be held good in part and bad in part 
if the separation of valid from invalid parts can 
be made without defeating the general scheme and 
purpose of the testator in the disposition of his prop- 
erty or making a disposition so different from that 
which the testator contemplated or so unreasonable 
that it must be presumed that the testator would not 
have made the valid provisions had he been aware 
of the invalidity 


of the others.®4 -A further limita- 


D.C.—Landram v. Jordan, 25 App.D. 
©. 291 [aff 27 S.Ct. 17, 203° U.S. 66, 51 
L.Ed. 88]. 

Tll.— Barrett v. Barrett, 99 N.E. 625, 
255. lll, cows 

Ind.—Reasoner v. Herman, 134 N.F. 
276, 191 Ind. 642; Allen v. McGee, 62 
N.E. 1002, 158 Ind. 465» 7 Prob.Rep. 
he 498 [superseding (App.) 60 N.E. 


La.—Fink y. Fink’s Ex’r, 12 La. 
Ann. 301. 
Mass.—Odell v. Odell, 10 Allen 1. 


Minn.—In re Bemis’ Estate, 135 N. 
W. 1124, 117 Minn. 409. 

N.J.—Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345. 

N.Y.—Kalish v, Kalish, 59 N.E. 917, 
166 N.Y. 368, 6 Prob.Rep.Ann,. 497; 
Underwood v. Curtis, 28 N.E. 585, 127 


N.Y. 528; Kennedy v. Hoy, 11 N.E. 
390, 105 N.Y. 134; Van Schuyver v. 
Mulford, 59 N.Y. 426; Holmes v. 


Mead, 52 N.Y. 332; Knox v. Jones, 47 
N.Y. 389; Brinkerhoff v. Green, 122 
N.Y.S. 481, 187 App.Div. 916 [aff 95 
N.H. 1123, 201 N.Y. 559]; Mansbach 
v. New, 68 N.Y.S. 674, 58 App.Div. 
191 [aff 63 N.B. 1119, 170 N.Y. 585]; 
Becker v. Becker, 43 N.Y.S. 17, 13 App: 
Div. 342; Greer v. Chester, 17 N.Y. 
S. 2388, 62 Hun 329 [aff 30 N.B. 863, 
131 N.Y. 629]; Leavitt v. Wolcott, 29 
Hun 480, 65 How.Pr. 51 [rev on other 
grounds 95° N.Y. 212]: Harrison 7: 
Harrison, 42 Barb. 162 [aff 36 N.Y. 
543, 2 Transcr.A. 348]; In re Fuerth’s 
Estate, 267 N.Y.S. 498, 149 Misc. 422; 
In_ re Farrell’s Will, 244 N.Y.S. 183, 
137 Mise. 660; Aucaigne’s Estate, 228 
N.Y.S. 234, 181 Mise. 723; Nester v. 
Nester, 118 N.Y.S. 1009, 68 Misc. 207; 
De Kay v. Irving, 5 Den. 646 [aff 9 
Paige 521]; Kane v. Gott, 24 Wend. 
641, 35 Am.D. 641; Hawley v. James, 
16 Wend. 61 [rev 5 Paige 318]; Parks 
v. Parks, 9 Paige 107; Van Vechten v. 
Van Veghten, 8 Paige 104. 


Pa.—Ingersoll’s Appeal, 86 Pa. 240; 
Delbert’s Appeal, 83 Pa. 462. 


Va.—Dunlop v. Harrison’s Ex’rs, 14 
Gratt (5, Va.) 251. 


Wis.—Beurhaus v. Watertown, 69 
N.W. 986, 94 Wis. 617. 


[a] Although both real and per- 
sonal property are given on s-me 
trusts by the same clause of a will, if 
the trusts as to each description of 
property are severable, the validity of 
one does not depend on that of the 
other:; In re Pichoir’s Estate, 73 P: 
606, 139 Cal. 682; Knox y. Jones, 47 
N.Y. 38 


389. 

53. Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451, 

54. U.S.—Landram v. Jordan, 27 S. 
Ct. 17,203 U.S. 56, 51 L.Bd. 88 [aft 
25 App.D.C. 291]. 

Cal.—In re Troy’s Estate, 3 P.(2d) 
930, 214 Cal. 58. 


Colo.—Miller v. Weston, 138 P. 424, 
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tion seems to be, it has been said, that the devise or 
bequest held to be legal must be direct to the benefi- 
ciary, and should be sustained only when the first 
eift is an absolute gift of the estate.°® 


25 Colo.App. 231 [aff 189 P. 610]. 
Conn.—Colonial Trust Co. v. Brown, 
185 A. .655,. 105 Conn. 261; Eaton, v. 
Eaton, 91 A. 191, 88 Conn. 269; Mor- 
ris v. Bolles, 31 A. 538, 65 Conn. 465. 
Ill.—F rench v. Calkins, 96 N.E. 877, 
252) Dll. 248. 
Ky.—Fidelity & Columbia Trust Co. 
v. Tiffany, 260 S.W. 857, 202 Ky. 618. 
N.J.—Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345. 


N.Y.—Matter of Trevor’s Will, 145 
N.E. 66, 239 N.Y. 6; In re Horner’s 
Will, 143 N.B. 655, 237 N.Y. 489; In re 
Wilcox, 87 _N.E. 497, 194 N.Y. 288; 
Haynes v. Sherman, 22 N.E. 938, 117 
N.Y. 4330; Adams ve Perry, 43 Ney: 
487; Post v. Hover, 33 N.Y. 593 [aff 


30 Barb. 312]; Appell v. Appell, 164 
N.Y.S. 246, 177 App.Div. 570 [aff and 
certified questions answered 117 N.E. 
1060]; Radley v. Kuhn, 28 Hun 573 
[mod on another point 97 N.Y. 26]; 
In re McAllister’s Estate, 263 N.Y.S. 
782, 147 Mise. 360; In re Beale’s Will, 
207 N.Y.S. 257, 124 Misc. 96 [rev on 
application of rule to facts 209 N.Y.S. 
638, 213 App.Div. 13]; In re Abbey, 
164 N.Y.S. 934. 


R.I.—Rhode Island Hospital Trust 
Co. v. Granger, 155 A. 358, 51 R.I. 401. 


W.Va.—Hooper v. Wood, 125 S.E. 
350, 97 W.Va. 1. 

“The trust is not a metaphysical en- 
tity or a Prince Rupert’s drop which 
flies to pieces if broken in any part. 

. . here is no general principle 
by which the benefits must stand or 
fall together.” Landram v. Jordan, 
27 S.Ct. 17, 203 U.S. 56, 68, 51 L.Ed. 88 
(per Holmes, J.). 


[a] “Equality of division among 
the natural objects of the testator’s 
bounty typifies the motive for the ap- 
plication of the rule.” In re De For- 
est’s Estate, 263 N.Y.S. 135, 141, 137 
Mise. 82 (holding in the case in ques- 
tion “no appealing reason to salvage 
any part of the trust for the benefit of 
a business corporation’”’). 


[b] Invalid limitations held sever- 
able.—-EXxquitable Trust Co. v. Snader, 
151 A. 712, 17 Del.Ch. 203; Aldendifer 
v. Wylie, 138 N.E. 143, 306 Ill. 426; 
Barrett v. Barrett, 99 N.E. 625, 255 Ill. 
332; Quinlan v. Wickman, 84 N.E. 38, 
233 Ill. 39, 17 L.R.A.N.S. 216; Chap- 
man v. Cheney, 61 N.E. 363, 191 Ill. 
574; Nevitt v. Woodburn, 60 N.E. 500, 
190 Ill. 288; Howe v. Hodge, 38 N.B. 
1083, 152 Ill. 252; In re Trevor, 145 
N.E. 66, 239 N.Y. 6 [rearg den 147 
NEE 2037) 239) Ney. 579]; Matters of 
Horner’s Will, 143 N.E. 655, 656, 237 
N.Y. 489, 495; Tiers v. Tiers, 98 N.Y. 
568; Matter of Murray, 78 N.Y.S. 165, 
75 App.Div. 249; In re Green’s Estate, 
262 N.Y.S. 456, 146 Misc. 530 [aff 264 
N.Y.S. 934]; In re Fieux’ Estate, 258 
N.Y.S. 856, 144 Mise. 495; In re Brund- 
rett’s Estate, 240 N.Y.S. 220, 135 Misc. 
574; Oliver v. Wells, 236 N.Y.S. 595, 
134.Misc. 893 [aff 243 N.Y.S. 328, 229 
App.Div. 356 (aff 173 N.E. 676, 254 N. 
Y. 451)]; In re Erickson’s Estate, 183 
N.Y.S. 779, 113 Mise. 10; Lockhart’s 
Estate, 29 Pa.Dist. 179; Whitman’s 
Hst., 23 Pa.Dist. 568 [aff 93 A, 1062, 
248 Pa. 285]. 


{[c] Provisions held severable to 
save primary dispositions.—(1) In- 
valid accumulation. Wilson v. D’At- 
ro, 145 A. 161, 109 Conn. 5638; Morris 
v. Bolles, 31 A. 588, 65 Conn. 45; 
Brinkerhoff v. Green, 122 N.Y.S. 481, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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137 App.Div. 916, [aff 95 N.E. 1123, 
201 N.Y. 559]; Greer v. Chester, 17 N. 
Y.S. 238, 62 Hun 329 [aff 30 N.E. 863, 
131 N.Y. 629]; Gilman v. Reddington, 
1 Hilt. 492 [mod on other grounds 24 
N.Y. 9]; In re Storey’s. Will 236)N.¥; 
S. 518, 184 Mise. 791; Pruyn v. Sears, 
161 N.Y.S. 58, 96 Mise. 200; Tobin v. 
Graf, 80 N.Y.S. 5, 39 Misc. 412; Gar- 
land v. Garland, 71 N.Y.S. 465, 35 
Mise. 147; Matter of Roos, 24 N.Y.S. 
862, 4 Misc. 232; In re Alexander’s 
Will, 186 N.Y.S. 342; Wells v. Wells, 
24 N.LY.S. 874, 30 Abb.N.Cas. 2255 Bar- 
bour v. De Forest, 61 How.Pr. 181 
[mod 28 Hun 615, rev 95 N.Y. 13]; 
McCormack v. McCormack, 60 How. 
Pr. (N.Y.) 196; Sharps’ Estate, 26 A. 
441, 155 Pa. 289; Brooks’ Estate, 8 
Pa.Co. 514 [aff 21 A. 240, 140 Pa. 84]; 
Lennig’s Estate, 20 Wkly.N.C. (Pa.) 
5b. (2) Invalid annuities. In re 
Thaw, 169 N.Y.S. 430, 182 App.Div. 
368. (3) Invalid restriction on sale. 
Colonial Trust Co. v. Brown, 135 A. 
555, 105 Conn. 261;- Tramell v. Tra- 
mell, 32 S.W.(2d) 1025, 35 S.W.(2d) 
574, 162 Tenn. 1. (4) Invalid termi- 
nation of trust. Carpenter v. Hub- 
bard, 105 N.B. 688, 263 Ill. 571. (5) 
Invalid vesting of title in trustees. 
Miller v. Weston, 138 P. 424, 25 Colo. 
App. 231 [aff.on reh 189 P. 610] 
(severable from valid power in trust 
to sell and distribute). 


[d] Provisions held severable to 
save separate or independent gifts.— 
(1) Generally. First Nat. Bank v. 
Rice, 139) A. 396,/101 N.J. Hg. 520722) 
Bequest of fractional share of income 
valid. In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394. (3) ,Gift of par- 
ticular ring valid. In re Phillips’ Es- 
tate, 177 N.Y.S. 6638, 108 Misc. 413. 


[e] Alternative provision severa- 
ble.—Quinlan v. Wickman, 84 N.E. 38, 
233 11). 89, 17) Tr. RVALN.S)) 2163" In’ re 
Notarius’ Estate, 266 N.Y.S. 714, 149 
Mise. 57. See Haxtun v. Corse, 2 
Barb.Ch. (N.Y.) 506 (although a de- 
vise in trust with power to sell and 
also to lease is void as to the power 
to lease, the power to sell may still 
be valid). 


[f] Failure to create sole and 
separate use trust does not invalidate 
the trust if for other valid purposes. 
Ingersoll’s Appeal, 86 Pa. 240; Bene- 
factor Building & Loan Ass’n v. Lat- 
ta, 161 A. 757, 106 Pa.Super. 156. 


[g] Single trust fund divisible.— 
Hewitt v. Green, 77 A. 25,.77 N.J.Eq. 
845. See In re Gallien, 160 N.E. 8, 
247 N.Y. 195°(direction to divide prin- 
cipal when payments to beneficiaries 
shall cease is equivalent to a direc- 
tion to make whatever severance is 
necessary). 


[h] Provision authorizing trustee 
to divide proceeds according to in- 
testate laws if any provisions of the 
will are invalid is not inseparably in- 
terwoven with such provisions. In re 
oe Will, 223 N.Y.S. 782, 180 Misc. 


. [i] Conditions existing at time of 
testator’s death may be considered in 
determining separability of illegal 
provisions. In re Troy’s Estate, 3 P. 
(2d) 930, 214 Cal. 58. 


55. Barrett v. Barrett, 99 N.E. 625, 
255 Ill. 832. See Hldred v. Meek, 55 
N.. 586, 1838 Ill. 26, 38,75 Am.S.Ri 
86 (“this rule [that parts of a will 
which are valid will be sustained 
though other parts are rejected as in- 
valid, if no violence is done to the 
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sions, if valid, may stand notwithstanding distinet 
provisions of the will are invalid;°* nor does an in- 
valid trust provision affect distinct provisions of the 
However, 


where some of the trusts in the 


parts sustained] should apply only 
when the first gift is absolute’). 


56. D.C.—Washington Loan & 
Trust Co. v. Hammond, 51 App.D.C. 
260, 278 F. 569. 


Ill. Anderson vy. Williams, 179 Iii. 
App. 398 [aff 104 N.B. 659, 262 Ill. 308, 
Ann.Cas.1915B 720]. 


Ky.—Johnson’s Trustee vy. Johnson, 
TIULSEW 3s 298, Zou Ey Bay 2 19) 


Mich.—WNiles v. Mason, 
1100, 126 Mich. 482. 


N.Y.—In re Wilcox, 87 N.E. 497, 194 
N.Y. 288; Hascall v. King, 56 N.E: 
DLD oe LO ING View thos maunOw Acai. sieve Owe 
[rearg den 57 N.E. 1111, 162 N.Y. 645, 
and 57 N.E. 1111, 163 N.Y. 600]; Sief- 
ke v. Siefke,+69 N.Y.S. 514, 34 Misc. 


TH 


Pa.—Moore’s Est., 9 Pa.Dist. 675. 


[a] Devise for life in trust is 
gocd, although there may be a ques- 
tion as to the validity of a limitation 
over. Anderson v. Williams, 179 Ill. 
App. 398 [aff 104 N.E. 659, 262 Ill. 308, 
Ann.Cas.1915B 720]. 


[b] Invalid attempt to appoint 
testamentary guardian does not in- 
validate direction for payment of 
suitable sums for education and sup- 
port of the testator’s children, al- 
though in the same paragraph of the 
will. In re Goldfeld’s Will, 256 N.Y.S. 
268, 142 Misc. 712 [aff 257 N.Y.S. 1034, 
236 App.Div. 718]. 

57. Cal.—In re Rider’s Estate, 251 
P. 799, 199 Cal. 724; McClellan v. 
Weaver, 88 P. 646, 4 Cal.App. 593. 


Ill.— Burke v. Burke, 102 N.E. 293, 
259 Ill. 262; Lawrence vy. Smith, 45 
N.E. 259, 163 Ill. 149. 


Ind.—Phillips v. Heldt, 71 N.E. ol 
33 Ind.App. 388. 


Iowa.—Phillips v. Harrow, 61 Nw. 
434, 93 Iowa 92. 

Mich.—Gettins v. 
jag ae Co., 228 N.W. 
ZiaOe 


N.Y.—Everitt v. Everitt, 29 N.Y. 39 
[rev 29 Barb. 112]; Williams v. Wil- 
liams, 8 N.Y. 525, Seld. Notes, 189; 
Mygatt v. Maslen, 126 N.Y.S. 405, 141 
App.Div. 468; Matter of Trotter’s 
Will, 93 N.Y.S. 404, 104 App.Div. 188 
[aff 75 N.E. 305, 182 N.Y. 465]; Lindo 
v. Murray, 36 N.Y.S. 231, 91 Hun 335 
[aff 51 N.E. 1091, 157 N.Y. 697]; For- 
syth v. Rathbone, 34 Barb. 388; 
Post v. Hover, 30 Barb. 312 [aff 33 N. 
Y. 593]; Lang v. Ropke, 7 N.Y.Super. 
363, 10 N.Y.Leg.Obs. 70; In re Serva- 
tius’ Estate, 256 N.Y.S. 674, 143 Misc. 
382; Denison vy. Denison, 86 N.Y.S. 604, 
42 Misc. 295 [aff 93 N.Y.S. 1128, 103 
App.Div. 523 (aff 78 N.E. 162, 185 N. 
Ye .4'38)) 1. 

Pa.—Lutz’s Estate, 9 Pa.Co. 294. 


[a] VWested remainder held valia.— 
Johnson v. Preston, 80 N.E. 1001, 226 
Ill. 447; In re Berry’ s Will, 139 N. Yose 
186, 154 App.Div. 509 [aff 102 N.E. 
1099, 209 N.Y. 540]; In re Ely’s Hs- 
tate, 224 N.Y.S. 446, 130 Misc. 345. 


[b] Life estate in realty held 
valid.—Clearspring Tp. of La Grange 
County v. Blough, 88 N.E. 511, 89 N.E. 
369,103 ind. 15; 


{c] Annuity held valid.—Although 
a trust providing for an accumulation 
for the benefit of adults as well as 
minors is void under a statute, yet, 
where the annuity to the widow under 
such trust is also charged on the real 


85 N.W. 


Grand Rapids 
703, 249 Mich. 
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will are legal and some illegal, if they are so connect- 
ed as to constitute an entire scheme for the disposi- 
tion of the estate so that the presumed wishes of the 
testator would be defeated if one portion were re- 
tained and other portions rejected,**® or, it has been 
added, if manifest injustice would result to the bene- 
ficiaries or to some of them from such construe- 
tion,®® all the trusts must fall together. Where the 
valid and invalid provisions creating a trust are in- 
separably connected with, and dependent on, each 
other so that the invalid portions cannot be taken 
away without defeating the intention of the testa- 
tor, the trust as a whole, and the provisions relating 
A trust, otherwise valid, will fail 
where it depends on, or is inseparably connected 


to it, must fail.°° 


estate, the annuity survives the fail- 
ure of the trust. McCormack v. Mc- 
Cormack, 60 How.Pr. (N.Y.) 196. 


[d] Power of sale held valid.— 
Murphy v. Morrisey & Walker, 132 A. 
206,:.99 N.J.Hq. 2388; “Markert —v. 
Solomon, 216 N.Y.S. 626, 217 App.Div. 
275; Lindo v. Murray, 36 N.Y.S. 231, 
91 Hun 335 [aff 51 N.B. 1091, 157 N.Y. 
697]; In re Sammis’ Will, 2380 N.Y.S. 
785, 132 Misc. 710. 

fe] Invalid bequest trifling in 
amount compared with the rest of the 
estate did not invalidate a principal 
provision. Burke v. Burke, 102 N.E. 
293,.259 Lit. 262. 


58. Cal.—In re Dixon’s Estate, 77 
P,, 412;, 143, Cal. 511, 


Minn.—Soffii Rong v. Axel Haller, 
123 NW. 471, 109 Minn. 191. 


N.Y.—Central Trust Co. v. Egles- 
ton, 77 N.E. 989, 185° N.Y. 23, 11 Prob. 
Rep.Ann. 564; Smith v. Edwards, 88 
Ny O2elatle 23) Hun 23ie7 Tilden-v. 
Greene, 7 N.Y.S. 382, 54 Hun 231 [aff 
28. N.E. 880, 130 N.Y. 29, 27 Am.S.R. 
487, 14 L.R.A. 33, rearg den 29 N.E. 
1033]; Bean v. Hockman, 31 Barb. 78; 
Wilson v. Lynt, 30 Barb. 124, 16 How. 
Pr. 348; Andrew v. New York Bible, 
etc., Soc., 6 N.Y.Super. 156, 8 N.Y. 
Leg.Obs. 361 [rev on other grounds 
8 N.Y. 559 note, 1 Seld. Notes 192]. 


Ohio.—Hoopert v. Gugel, 25 Ohio 
N.P.N.S. 516. 


Va.—Com. v. Levy, 
Va.) 21. 

[a] Where realty and personalty 
are inseparably united in a trust 
scheme, the invalidity of the trust 
as ‘o one species of property destroys 
the same trust as to the other. In re 
Dixon’s Estate, 77 P. 412, 143 Cal. 511; 
In re Fair’s Estate, 60 P. 442, 64 P. 
1000/1132) Cal. 523; 84, Am.S:R. 70, 6 
Prob.Rep.Ann,. 595. 


59. Barrett v. Barrett, 99 N.B. 625, 
255 Ill. 332; Bailey v. Buffalo Loan, 
Trust & Safe Deposit Co., 107 N.E. 
1043, 213 N.Y. 525 [motion den 108 N. 
EK. 561, 214 N.Y. 689]; Kennedy v. 
RTOV Ame ee NG ruses O0 ain Obie Ye aloo 
Aucaigne’s Hstate, 228 N.Y.S. 234, 131 
Mise. 723; In re Moore’s Will, 199 N. 
Y.S. 790, 120 Misc. 825; > ‘Closset v. 
Burtchaell, 230 P. 554, 112 Or. 585. 


60. In re Maltman’s Estate, 234 P. 
898, 195 Cal. 643; In re Van Wyck’s 
Estate, 196 P. 50, 185 Cal. 49; In re 
Whitney’s Estate, 167 P. 399, 176 Cal. 
12: Keefer ‘v. McCloy, 176 N.E. 743, 
344 Ill. 454; Eldred v. Meek, 55 N.E. 
536, 183 Ill. 26, 75 Am.S.R. 86; In re 
Horner’s Will, 143 N.E. 665, 237 N.Y. 
489; Bailey v. Buffalo Loan, Trust & 
Safe Deposit Co., 107 N.E. 1048, 213 
N.Y. 525 [motion den 108 N.E. 561, 
214 N.Y. 689]; In re Grace’s Estate, 
948 N.Y.S. 543, 232 App.Div. 76 [aff 
LS 5 INe 742,22 6 AN. Y1+502)52-In+ re 
Drury’s Will, 226 N.Y.S. 712, 222 App. 
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dependent on a 
valid.°? 


Div. 577 [motion to dismiss appeal 
den 162 N.E. 524, 248 N.Y. 559 (mod on 
application of rule to facts 163 N.E. 
133, 249 N.Y. 154, and rearg den 164 
N.E: 586; ''249 NiY. 568)]7; In re 
Looram’s Hstate, 261 N.Y.S. 576, 146 
Mise. 148; In re Farrell’s Will, 244 
N.Y.S. 183, 137 Mise. 660; Hoyt v. 
Hoyt, 210 N.Y.S. 155, 125 Misc. 95 [aff 
2187-N.Y¥.5!'°823;, 215 App. Div. 7737; 
In re Moore’s Will, 199 N.Y.S. 790, 120 
Mise. 825; In re Phillips’ Estate, 177 
N.Y.S. 663, 108 Misc. 413; In re United 
States Trust Co., 148 N.Y.S. 762, 86 
Misc. 603 [aff 152 N.Y.S. 1147, 168 
App.Div. 903 (aff 110 N.E. 1051, 216 
NGY2 639 ie wisrabsonuse fst... 16." a. 
Dist. 669. 


“Tt is not permissible to eliminate 
language of a will so closely inter- 
mingled with the general plan the 
same was intended to cover to make 
and thereby create a valid trust, 
where the clause of the will seeks to 
establish a trust which by its provi- 
sions is wholly invalid.” Bailey v. 
Buffalo Loan, Trust & Safe Deposit 
me 107 N.E. 1043, 1047, 213 N.Y. 


[a] Subordinate or incidental pro- 
vision, held invalidated. — Hewitt v. 
Green, 77 A. 25, 77 N.J.Eq. 345; Bailey 
v. Buffalo Loan, Trust & Safe Deposit 
Co., 107 N.E. 1048, 218 N.Y. 525 [mo- 
tion den 108 N.E. 561, 214 N.Y. 689]. 


[b] Subordinate condition held in- 
validated. — A condition as to the 
religious faith of specific beneficiaries 
failing along with the main disposi- 
tion cannot affect absolute residuary 
gifts. In re Piggott’s Estate, 267 N. 
Y.S. 495, 149 Misc. 414. 


[c] Subordinate directions held in- 
validated.—In re Phillips’ Estate, 177 
N.Y.S. 663, 108 Misc. 418. 


[ad] Alternative provision for pub- 
lio charity held invalidated. — San- 
ford’s Adm’r v. Sanford, 20 S.W.(2d) 
83, 230 Ky. 429. 


[e] Income held indivisible. — In 
re Howells’ Hstate, 260 N.Y.S. 598, 145 
Mise. 557 [mod 261 N.Y.S. 859, 146 
Misc. 169]. 


{[f] Clause in single paragraph.— 
Bailey v. Buffalo Loan, Trust & Safe 
Deposit Co., 107 N.E. 1043, 213 N.Y. 
525 [motion den 108 N.E. 561, 214 N. 
Y. 689]. 


Gifts to class uncertain as to tak- 
ers see infra § 1161. 


61. Andrews v. Rice, 5 A. 823, 53 
Conn. 566; Levy v. Levy, 33 N.Y. 97; 
Ullman v. Cameron, 93 N.Y.S. 976, 105 
App.Div. 159 [aff 78 N.E. 1074, 186 N. 
Y. 339, 116 Am.S.R. 553]. 


[a] Where invalid provision for 
accumulation is inseparably connect- 
ed with provisions creating a trust, 
the trust is void. Dresser v. Travis, 
79 N.Y.S. 924, 39 Misc. 358 [aff 84 N.Y. 
S. 1124, 87 App.Div. 682 (aff 69 N.E. 
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with, a provision which is invalid;*! and a provision, 


trust which is invalid, is also in- 


[§ 1161] (3) As to Codevisees or Colegatees.** 
Where devises or legacies are distinct, the invalidity 
of a provision for one devisee or legatee does not 
invalidate that for another,°* as where the amount 
of the gift to one does not depend on the existence 
of other devisees or legatees;®° but the rule is oth- 
erwise where the invalid devise or legacy is insepa- 
rably connected with, or dependent on, an invalid 
one,°° as where a gift is made to a class, uncertain in 
number at the time, and the amount of the share 
of each member is dependent on the number of dey- 
isees or legatees to be determined at a future time,°7 


736, 177 N.Y. 376) ]. 


62. Slade v. Patten, 68 Me. 380; 
Central Trust Co. v. Egleston, 77 N. 
E. 989, 185 N.Y. 23, 11 Prob.Rep.Ann. 
564; Adams v. Perry, 43 N.Y. 487; 
Hawtey v. James, 16 Wend. (N.Y.) 
61 [rev 5 Paige 318]. 


[a] Contingent remainders held 
invalidated._In re Cassidy’s Estate, 
259 N.Y.S. 67, 144 Misc. 588. 


[b] Power to sell held invalidated. 
—In re Manning’s Will, 234 N.Y.S. 
109, 183 Misc. 695 [aff.235, N.Y.S. 885, 
227 App.Div. 644 (aff 170 N.E. 135, 252 
N.Y. 540)]. 


63. Rights and liabilities of 
devisees and legatees generally see 
infra §§ 2081-2157. 

64. Ill.—Reid v. Voorhees, 74 N. 
E. 804, 216 Ill. 286, 8 Ann.Cas. 946. 


Md.—Dulany vy. Middleton, 19 A. 
146, 72 Md. 67; Barnum v. Barnum, 26 
Md. 119, 90 Am.D. 88; Tolson v. Tol- 
son, 10 Gill & J. 159. 


Miss.—Lewis v. Lusk, 35 Miss. 401. 


N.Y.—Kennedy v. Hoy, 11 N.E. 390, 
105 N.Y. 134; Greer vy. Chester, 17 N. 
Y.S. 238, 62 Hun 329 [aff 30 N.E. 863, 
131 N.Y. 629]; Woodruff vv. Cook, 47 
Barb. 304; Fowler vy. Depau, 26 Barb.’ 
224; Lord v. Lord, 90 N.Y.S. 148, 44 
Misc. 530; Matter of Ricard’s Estate, 
28 N.Y.S. 583, 7 Misc. 619; Weiler v. 
©? Brien, +23) INY.Se (866: vAdamennve 
Berger, 18° N.Y.S. °33,' 27 ZAbb.N. Cas: 
429; Kerr v. Dougherty, 59 How.Pr. 
44 [mod 17 Hun 341, aff 79 N.Y. 327]; 
Irving v. DeKay, 9 Paige 521 [aff 5 
ee: 646]; Parks v. Parks, 9 Paige 


Ohio.—Hatch v. Hatch, 1 Ohio S.&C. 
Pi2toy st Cine. Li Bull 57, 


Pa.—Davis’ Appeal, 83 Pa. 348. 


Fee nae eee v. Muldrow, 29 S.C.Eq. 


Wis.—Saxton v. Webber, 
905, 838 Wis. 617, 20 L.R.A. 5 


65. In re Helme’s Estate, 123 A. 
43, 95 N.J.Eq. 197; In re Kerns’ Es- 
ae 145 A. 824, 296 Pa. 348, 66 A.L.R. 


[a] Gift of sum certain to each 


member of class.—In re Helme’s Es- 
tate, 123 A. 43, 95 N.J.Eq. 197. 


66. Lewis v. Lusk, 385 Miss. 401; 
Parks v. Parks, 9 Paige (N.Y.) 107. 
See infra text and notes 67, 68. 

67. Ky.—Fidelity & Columbia 
Trust Co. v. Tiffany, 260 S.W. 357, 
202 Ky. 618. 


N.J.—In re Helme’s Estate, 123 A. 
43, 95 N.J.Eq. 197. 

N.Y.—Matter of Horner’s Will, 143 
N.E. 655, 237 N.Y. 489, 501; In re 
Hardgrove’s Will, 229 N.Y.S. 193, 223 
App.Div. 646; In ‘re Ely’s Estate, 224 
N.Y.S. 446, 130 Misc. 345; In re 
ae Will, 199 N.Y.S. 790, 120 Misc. 


53 N.W. 
09. 
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or where devisees or legatees were intended to take 


equally.&* 


[§ 1162] 6. Construing Instruments Together®°— 
a. Separate Instruments Constituting Will. Where 
the will consists of instruments executed at the same 
time,*° they are to be construed together as one.*+ 


[§ 1163] b. Separate Wills or Codicils. 
later testamentary instrument does not revoke a 
former testamentary instrument,’? they are to be | 
A prior will may be 
considered in ascertaining the intention of the tes- 


construed together as one.7* 


Ohio.—Dayton v. Phillips, 11 Ohio 
Dec. (Reprint) 680, 28 Cine.L.Bul. 
See 

Or.—Closset v. Burtchaell, 
554, 112 Or. 585. 

Pa.—lIn re Lockhart’s Estate, 
A. 874, 306 Pa. 394. 


68. Benedict v. Webb, 98 N.Y. 460; 
Hafner v. Hafner, 71 N.Y.S. 1, 62 App. 
Div. 316 [mod 69 N.Y.S. 456, 34 Misc. 
65, and aff 63. N.B. 1117, 171 N.Y. 633]; 
Field v. Field’s Ex’rs, 4 Sandf.Ch. (N. 
Wino S. 


Legatees sharing in intestate estate 
see supra § 1159 note 49 [d]. 

69. Separate wills construed as one 
see infra § 1163. 

70. See supra § 266 in 68 C.J. 

71. In re Crossman, 3 N.Y.Civ.Proc. 
65, McCarty Civ. Rroc. 394,.2 Dem. 
Surree6or ait 30) Humy385, bo) N.Y Cine 
Proc. 204 (aff 95 N.Y. 145)]; Whittle 
v. Roper, 157 S.E. 827, 156 Va. 407. 


72. Revocation generally see supra 
§§ 478-560 in 68 C.J, 


73. Wy.—Deppen’s Trustee vy. Dep- 
pen. lit S.We-352,.1382 Ky... 755. 


N.Y.—Matter of Cunnion, 94 N.E. 
648, 201 N.Y. 123, Ann.Cas.1912A 834; 
In re Greenberg’s Will, 253 N.Y.S. 667, 
141 Mise. 874 [aff 257 N.Y.S. 1078, 
236 App.Div. 733 (aff 185 N.BH. 704, 261 
N.Y. 474)].. 

N.C.—In re Westfeldt’s Will, 125 S. 
Hig Diol Usse N.Cy 702. 


Pa.—Pfeifle v. Bethlehem, 
Dist.&Co. 555. 


Tex.—Harmon v. Ketchum, 
App.) 299 S.W. 682. 


[a] Wills read together.—Matter 
of Cunnion, 94 N.E. 648, 201 N.Y. 123, 
Ann.Cas.1912A 834; Osburn v. Roches- 
ter Trust & Safe Deposit Co., 136 N. 
Y.S. 859, 152 App.Div. 235 [mod on 
another point 102 N.E. 571, 209 N.Y. 
54, 46 L.R.A.N.S. 983, Ann.Cas.1915A 
101]; In re Sweeney’s Will, 200 N.Y.S. 


230 P. 
159 


Ba el Bes 
(Cinn 


3o6, . 20. Mise. | 6635 Harmon y. 
Ketchum, (Tex.Civ.App.) 299 S.W. 
682. 

[b] Codicils read together.—In re 


Kelley’s Estate, 174 P. 35, 178 Cal. 
523; Sampson’s Estate, 5 Pa.Dist.&Co. 
262. See In re Early’s Bstate, 167 A. 
431, 110 Pa.Super. 13 (third codicil 
held to impose a limitation as to time 
of first codicil rather than to revive 
second). ¥ 

[c] Codicils contained in letters 
which are “unquestionably testamen- 
tary writings and show, by their dis- 
tinctly expressed terms, that they are 
to be taken as codicils to the will 
, . » and not as supplanting that 
instrument . - are accordingly to 
be read together as a single instru- 
ment or codicil, since they bear the 
same date and manifest no successive 
exception.” In re Mengel’s Estate, 
145 A715; 296- Pa, 99,102. 

[ad] Statutory provision that sev- 
eral testamentary instruments, exe- 


“WILLS ' 


[§§ 1161-1164 


tator,74 at least where the will under construction 


was modeled on the prior will;7® but a prior will 


Where a 
practicable.*® 


cuted by the same testator, are to be 
construed together as one instrument 
is a rule of interpretation merely and 
has nothing to do with the prere- 
quisite steps which must be taken be- 
fore any paper may be regarded as 
testamentary. In re Noyes’ Estate, 
106 P. 355, 40 Mont? 231. Requisites 
see supra §§ 223-477 in 68 C.J. 

74. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed. 472; Dwight v. Fancher, 
216 N.Y.S. 652, 217 App-Div. 377. Laff 
£56 Neh ol S6y Zeb eNE eal, erea res dei 
157 N.H. 859, 245 N.Y. 565]. 

Revoked provision of will or codicil 
examined to ascertain construction of 
will see infra § 1164. 


75. In re Miner’s Will, 40 N.E. 788, 
146 NOY. 127: 

76. In re Vanderhurst’s Hstate, 154 
Pp, 171. Cale 553. 

Intention expressed in will as con- 
trolling see supra § 1119. 


77. Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477. 

78. Deppen’s Trustee v. Deppen, 
117 S.W. 352, 132 Ky. 755; In re West- 
feldt’s Will, 125 S.E 531), 188) NC; 
702; Eyre’s Appeal, 106 Pa. 184. 

Revocation generally see supra §§ 
478-560 in 68 C.J. 

Rule that later clause prevails see 
supra § 1158. 

79. Deppen’s Trustee v. Deppen, 
117 S.W. 352, 182 Ky. 755; In re West- 
feldtis VWilly d2d2 Sih. 5315 288) INC, 
702; Whittle v. Roper, 157 S.E. 827, 
156 Va. 407; Whittle v. Roper, 141 S.E. 
7538, 149 Va. 896. 

8G. U.S.—Daniels & Fisher Realty 
Co. v. Kenyon, 261 F. 407; McClelland 
Vs. ROSE, 203 0% 508, L225) CCAS 2505: 
Higgins v. Eaton, 188 F. 938 [rev on 
another poimt (202.75, 122 .€:C. Ay 1. 
(aff 204 F. 273, 122 C.C.A. 471) ]; Boyd 
v. Boyd, 2 F. 138, 1 McCrary 268. 


Ala.—Betts v. Renfro, 148 So. 406; 
Crum v. Westcott, 57 So. 490, 176 Ala. 
90; Gelbke v. Gelbke, 6 So. 834, 88 
Ala. 427; Hitchcock’s Heirs v. U. S. 
Bank, 7 Ala. 386; Leavens vy. Butler, 
8 Port. 380. 

Ariz.—Franklin v. 
694,-28 Ariz. 187. 

Ark.—City of Little Rock vy. Lenon, 
54 S.W.(2d) 287; Rogers v. Agricola, 
3 S.W.(2d) 26, 176 Ark. 287; State v. 
Gaughan, 187 S.W. 918, 124 Ark. 548. 


Cal.—tIn re Barclay’s Estate, 93 P. 
LOL?) Wb2,.Cal.. (oss In ire Madd 30 es 
99, 94 Cal. 674; In re Shirley’s Estate, 
290 P. 302, 107 Cal.App. 267. 


Conn.—Butler vy. Flint, 101 A. 19, 
91 Conn. 630; Security Co. v. Snow, 
39) Ave bet 70 “Conn 268, 000 Amaissk: 
107, 3 Prob.Rep.Ann. 114, 


Del.—-EXquitable Trust Co. v. Ban- 
ning, 149 A. 432, 1% Del.Ch, | 95. 

Ga.—Jones v. Shewmake, 35 Ga. 
151. 

111 —Cronin v. Cronin, 145 N.E. 619, 
314 Ill. 345; Abdill v. Abdill, 128 N.E. 


Jacobs, 236 P. 


strument last executed prevails. 
of each, however, should be given effect as far as 


will not overcome the language of a later will,*® par- 
ticularly where such language is plain.’* If the pro- 
visions of a later testamentary instrument conflict 
partially with those of an earlier instrument, the in- 


3.78 The provisions 


[§ 1164] c. Will and Codicil. A will and its cod- 


icils are to be construed together as one instrument,*° 


741, 295 Ill. 40; Kern v. Kern, 127 N. 
E. 396, 293 Ill. 238; Limbach v. Lim- 
bach, 124 N.E. 859, 290 Ill. 94; Pratt 
Ve Skift,” 124° IND. 534,239 “Cl ese 
Barton v. Barton, 119 N.E. 320, 283 Ill. 
338; Moeller v. Moeller, 117 N.E. 1002, 
281-11 39% s Alford, wv.-Benmett..seu, 
N.E. 89, 279 H#ll. 375; Defrees v. Bry- 
don, 114 N.E. 336, 275 Ill. 530; Spencer 
v. Spencer, 109 N.E. 300, 268 Ill. 332; 
Mosser v. Flake, 101 N.E. 540, 258 Ill. 
233, Ann.Cas.1914B 425; Terhune v. 
Commercial Nat. Safe Deposit Co., 92 
N.E. 582, 245 Ill. 622; Lord v. Com= 
stock, 88 N.E. 1012, 240 Ill. 492; Hub- 
bard v. Hubbard, 64 N.E. 1038, 198 I11. 
621; McDavid v. Miller, 159 Ill.App. 
1; Hubbard’s Estate v. Hubbard, 99 
NOSHEo 555 [aff 64 N.EB. 1038, 198 Ill. 
6 F 


Ind.—Lee vy. 
Ind.App. 645. 


Iowa.—In re Davies’ Will, 185 N.W. 
578, 192 Iowa 723; Bennett v. Primer, 
184 N.W. 392, 191 Iowa 1233; In re 
Rice’s Estate, 182 N.W. 170, 191 Iowa 
206; Porter v. Tracey, 162 N.W. 800, 
179 Iowa 1295; Carpenter’s Estate v. 
Wiley, 147 N.W. 175, 166 Iowa 48. 


Ky.—Poth’s Adm’r v. Muse, 50 S. 
W.(2d) 967, '244 Ky. 433; Bowman v. 
Morgan, 33 S.W.(2d) 7038, 236 Ky. 653; 
Traughber v. King, 32 S.W.(2d) 8, 235 
Ky. 658; Lightfoot v. Beard, 20 S.W. 
(2d) 90, 230 Ky. 488; Spacey v. Close, 
212 S.W. 127, 184 Ky. 523; Phelps v. 
Stoner’s Adm’r, 212 S.W. 423, 184 Ky. 
466; Guthrie v. Guthrie’s Ex’r, 183 S. 
W. 221, 168 Ky. 805; Hanna v. Pre- 
witt, 155 S.W. 726, 153 Ky. 310; Beall 
v. Cunningham, 3 B.Mon. 390, 39 Am. 
D. 469. 

Me.—Adams vy. Legroo, 89 A. 63, 111 
Me. 302. 

Md.—Hutton v. Safe Deposit & 
Trust Co. of Baltimore, 133 A. 398, 
150 Md. 539; Associated Professors 
of Loyola College of City of Baltimore 
v. Dugan, 113 A. 81, 187 Md. 545; Lew- 
is,v. Payne, 77 A. 321, £13) Md. 227, 30 
L.R.A.N.S. 908; Buchanan v. Lloyd, 
41 A. 1075, 88 Md. 642; Thomas v. 
Meverine \ZieeAN Ol, ao Av oy © tome 
4513 lee ve Pindle,) 12° Gili \é& J. 288i 
Boyle v. Parker, 3 Md.Ch. 42. 


Mass.—Lovering vy. Balch, 96 N.E. 
142, 210 Mass. 105; Gould v. Chamber- 
lain, 68 N.E. 39, 184 Mass. 115; Dun- 
bar vy. Dunbar, 63 N.E. 416, 181 Mass. 
236; Gray v. Sherman, 5 Allen 198; 
Lamb v. Lamb, 11 Pick. 371. 

Mich.—In re Ives’ Hstate, 148 NJw. 
727, 182 Mich. 699; Sondheim v. Fech- 
enbach, 100 N.W. 586, 137 Mich. 384; 
Dexter v. Gordon, 98 N.W. 1016, 136 
Mich. 235. 


Miss.—Joiner v. Joiner, 78 So. 369, 
117 Miss. 507. 


Mo.—Middleton vy. Dudding, 183 S. 
W.. 4438; Wells v. Fuchs, 125 S.w. 
1137, 226 Mo. 97; Malone vy. Moberly, 
(App.) 55 S.W.(2d) 1008. 

N.H.—Loveren v. Eaton, 113 A. 20, 
ar 62; Hall v. Smith, 61 N.H. 


Lee, 91 N.E. 507, 45 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1164] 


WILLS 


[69 C.J.] 121 


unless the manifest intention of the testator is to | the contrary,*! in the light of circumstances sur- 


N.J.—Clausen v. Leary, 166 A. 623, 
113 N.J.Eq. 324; Bicknell v. Hawley, 
124 A. 513, 96 N.J.Eq. 218; Lyon v. 
Clawson, 39 A. 1064, 56 N.J.Eq. 642 
[aff 43 A. 1098, 58 N.J.Eq. 584]. 


N.Y.—Bloodgocad v. Lewis, 102 N.E, 
610, 209 N.Y. 95 [rearg den 103 N.E. 
Eat OS) MOL. DOO sre Osburn. av. 
Rochester Trust, ete., Co., 102 N.EB. 
57, 209 N.Y. 54, 46 .R.A.N.S. 983, Ann. 
Cas.1915A 101, 11 Mills Surr. 392; 
In re Hoffman’s Will, 94 N.E. 990, 201 
N.Y. 247; Herzog v. Title Guarantee, 
Clee CON Od Nh oS oy lia Nevins 6,000 1. 
L.R.A. 146; Underwood v. Curtis, 28 
N.E..585, 127 N.Y. 5382; Hard v. Ash- 
ley, 23 N.E. 177, 117 N.Y. 606; Austin 
WV. Oakes, 23° N.B 193,710 News 5: 
Newcomb v. Webster, 21 N.E. 77, 113 
N.Y. 191; Livingston v. Murray, 68 
N.Y. 485 [mod 4 Hun 619, 67 Barb. 
214]; Howland vy. Union Theological 
Seminary, 5 N.Y. 193 [rev 5 N.Y.Su- 
per. 82]; In re Grace’s Estate, 248 N. 
Y.S. 543,.232 App.Div. 76 [aff 185 N.E. 
712, 261 N.Y. 502]; Matter of Onon- 
daga Trust, etc., Co., 97 N.Y.S. 405, 
110. App.Div. 532; Weeks v. Frost, 7 
N.Y.St. 487, 44 Hun 623; Lynch v. 
Pendergast, 67 Barb. 501; In re Wil- 
cox’ Estate, 256 N.Y.S. 507, 142 Misc. 
878; In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 140 Mise. 245 [mod on an- 
other point 254 N.Y.S. 1011, 234 App. 
Div. 891]; In re Phelps’ Will, 232 N. 
Y.S. 418, 183 Mise. 450; In re An- 
drews’ Estate, 2382 N.Y.S. 198, 133 
Mise. 365; In re Bertuch’s Will, 230 
N.Y.S. 789, 132 Mise. 731 [rev on other 
grounds 232 N.Y-<S. 36, 225 App Div. 
1738);" Callahan vi. Volke, 217 °N-Y.S. 
512, 127 Misc. 785 [rev on another 
Mormt 222° INVYS) 748.220) App Div. 
879]; In re Armstrong’s Will, 210 N. 
ese 427 too. Misc. Ths" "in re 'Gat- 
field’s Will, 202 N.Y.S. 639, 122 Misc. 
284; In re Marshall’s Estate, 196 N. 
YiS. 330, 119 Misc.:'407; In ré Bren- 
nan’s Will, 194 N.Y.S. 334, 118 Misc. 
802° In Te Aillen’s “Will, a8L NYS. 
398, 111 Misc. 93 [aff 194 N-Y.S. 913]; 
In re Johnson’s Bstate, 174 N.Y.S. 
493, 105 Misc. 451 [aff 176 N.Y.S. 905, 
188 App.Div. 954]; Cruikshank v. 
Cruikshank, 80 N.Y.S. 8, 39 Misc. 405; 
in res Pyler’s™ Will 1282 N.Ys:, Tod; 
Hone v. Van Schaick, 3 Barb.Ch. 488 
{rev on other grounds 3 N.Y. 538]; 
Westcott v. Cady, 5 Johns.Ch. 334, 9 
Am.D. 306. See Crozier v. Bray, 24 
N.E. 712, 714, 120 N.Y. 366 (a will and 
codicil should be regarded as one in- 
strument, “except that the making of 
the codicil eight years after the exe- 
cution of the will emphasizes the 
change of intention’’). 


N.C.—Jolley v. Humphries, 169 S.E. 
417, 204 N.C. 672; Ellington v. Ra- 
leigh Sav. Bank & Trust Co., 147 S.E. 
286, 196 N.C. 755; Brown v. Brown, 
12S Be A195 IN; Cas ib Bollinge=v. 
Barbee, 188 S.E. 163, 193 N.C. 787; 
Baker v. Edge, 93 S.E. 462, 174 N.C. 
100; Darden vy. Matthews, 91 S.E. 835, 
173 N.C. 186; Albright v. Albright, 90 
SoH 73035 SIL72ZUN CW 3ou. 


Ohio.—Collier v. Collier’s Ex’rs, 3 
Ohio St. 369; Watson v. Watson, 171 
N.E. 257, 34 Ohio App. 311; Sadler v. 
Sadler, 23 Ohio Cir.Ct.N.S. 353; Mor- 
ris v. Osborne, 27 Ohio C.A. 161. 


Or.—In re Noon’s Estate, 88 P. 673, 
90 P. 6738, 49 Or. 286. 


Pa.—In re Rainear’s Estate, 156 A. 
166, 304 Pa. 539; In re Bissell’s Es- 
tate, 153 A. 692, 302 Pa. 27; In re Dut- 
ton's Estate, 151 A. 697, 301 Pa. 94; 
Baugh’s Estate, 136 A. 210, 288 Pa. 
308;4 McCartney v. Craig, 131 A. 377, 
284 Pa, 482; In re Vernier’s Estate, 
127 A. 606, 282 Pa. 194; In re Binga- 
man’s Hstate, 127 A. 73, 281 Pa. 497; 
In re Ball’s Bstate, 120 A. 127, 276 
Pa, 299; In re Shattenberg’s Hstate, 


112 A. 67, 269 Pa. 90; In re Billings’ 
Estate, 110 A. 767, 268 Pa. 67; In re 
Reisher’s Estate, 104 A. 555, 261 Pa. 
223; Weltner v. Brown, 93 A. 24, 247 
Pa. 79; In re Sigel’s Estate, 62 A. 175, 
21 3 PP ALO PAMES TEs DLS) gl) bx AS 
N.S. 397 and note; In re Frechie’s Hs- 
tate, 62 Pa.Super. 48: In re Mifflin’s 
Estate, 49 Pa.Super. 605; MeDermott’s 
state, 1 Pa.Dist.&Co. 789; Ball’s Hs- 
tate, 1 Pa.Dist.&Co. 462; Conner’s Hs- 
tate, 29 Pa.Dist. 636; Lump’s FExecu- 


trix v. Lump, 28 Pa.Dist. 925; Ketch- 
am’s Estate, 22 Pa.Dist. 966; Mc- 
Ewen’s HEHstate, 18 Pa.Dist. 534; 
Smith’s Estate, 7 Pa.Dist. 881; Fry’s 


Estate, 2 Pa.Dist. 426; Bullock’s Hs- 
tate, 7 Pa.Co. 439; In re Reilly’s Es- 
tate, 6 North.Co. 394 [aff 42 A. 889, 
190 Pa, 509]. 

R.I.—Rhode Island Hospital Trust 
Conn. =~ Caleky lt 2P ATS e438 Re sh; 
Frelinghuysen vy. New York L. Ins., 
Eten nCOs el TyAw Oost ol kek wel 5.09 PATS 
Cas.1912B 237. 

S.C.—Des Portes v. Des Portes, 154 
S.E. 426, 157 S.C. 407; Logan v. Cas- 
sidy, 50 S.H. 794, 71 S.C. 175; Otis v. 
Brown, 20 S.C. 586. 

Tenn.—McKee y. McKee, (Ch.A.) 52 
S.W. 320. 

Tex.—Watson v. Lindsley, 
App.) 2 S.W.(2d) 339. 

Vt.—In re Peck’s Estate, 144 A. 686, 
101 Vt. 502 [foll In re Peck’s Estate, 
144 A. 689, 101 Vt. 509]; Boyce v. 
Sumner, 124 A. 853, 97 Vt. 473; Ly- 
man v. Morse, 37 A. 1047, 69 Vt. 325; 
Thompson’s Adm’r y. Churchill’s Es- 
tate, 14 A. 699, 60 Vt. 371. 


Va.—Simmons v. Gunn, 157 S.E. 
573, 156 Va. 305; Hanckel vy. Hol- 
combe, 93 S.B. 634, 121 Va. 392. 


Wash.—Hunt v. Hunt, 50 P. 578, 18 
Wash. 14. 

W.Va.—Hope Natural Gas Co. v. 
Shriver, 83 S.E. 1011, 75 W.Va. 401. 


Wis.—Lawrence v. Barber, 93 N.W. 
30, 116 Wis. 294. 

Eng.—Hartley v. Tribber, 16 Beav. 
510, 51 Reprint 876. 


B.C.—Nimmo v. Adams, 29 B.C. 277. 


“As a matter of law, the codicils 
are as much the will as the instru- 
ment they are intended to change, ex- 
plain, modify, or add to.” Franklin v. 
Jacobs, 236 P. 694, 696, 28 Ariz. 187. 

“A codicil is nothing but a subse- 
quent or added clause to the will.” 
Jones v. Jones’ Ex’rs, 250 S.W. 92, 
198 Ky. 756. See to same effect Ma- 
lone v. Moberly, (Mo.) 55 S.W.(2d) 
1008; Lee v. Barber, 29 Pa.Dist. 1059. 


{a] “he true meaning [of a will] 
can be best’ascertained by an exami- 
nation, first, of the will as originally 
executed, and, then, by an examina- 
tion of the codicil to see what changes 
it effects.” McClelland v. Rose, 208 
KE. 503; 125 C.C.A. 505. See to same 
effect In re Nixon’s Estate, 159 A. 442, 
306 Pa. 261. Change of will only so 
far as necessary to give effect to codi- 
cil see infra text and note 87. 

[b] Peculiar function of codicil is 
to express the testator’s afterthought 
or amended intention. Simmons vy. 
Gunn, 157 S.E. 578, 156 Va. 305. See 
Patterson’s Ex’r v. Dean, 44 S.W.(2d) 
565, 567, 241 Ky. 671 (“a codicil is but 
a supplement to a will’). 

[c] Will construed as of date of 
codicil—In re Hayne’s Estate, 133 P. 
277, 165 Cal. 568, Ann.Cas.1915A 926; 
In re Hardyman, [1925] Ch. 287. 
General rule that will on republica- 
tion by codicil speaks from date of 
latter see supra § 576 in 68 C.J. Orig- 
inal date as factor for the purpose 
of construction see infra this section 
text and note 95. 


(Civ. 


[ad] Instrument in form will but 
in effect ccdicil must be construed 
with the will to which it is an addi- 
ticn or. qualification, although pur- 
porting to revoke it. In re Binga- 
man’s Estate, 127 A. 73, 281 Pa. 497; 
Cousinery’s Estate, 13 Pa.Dist. 224. 


[e] Codicil to attach to either of 
two instruments which should become 
operative as the will, where the later 
instrument according to a provision 
of the codicil did not become opera- 
tive, became part of the earlier in- 
strument and with it constituted the 
whole will, giving effect to a gift pro- 
vided for by the codicil. Bradish v. 
McClellan, 100 Pa. 607. 

[f] Codicil reciting death of one of 
residuary legatees, without any fur- 
ther disposition of residue, manifests 
an unmistakable intention on the part 
of the testator to give the whole of 
the residue to the other residuary 
legatees. Gibbons vy. Ward, 171 S.W. 
90, 115 Ark. 184. Construction of 
residuary clause generally see infra 
§§ 1472-1487. 

[g] Provisions of will held to ap- 
ply to codicil—(1) A devise by a 
codicil, “subject to the same limita- 
tions’”’ as expressed in a certain clause 
of the will, is to be construed as 
amounting to a repetition of the lan- 
guage of the will. Vaughan v. Bridg- 
5; 39 S.Bp SAG 1ly SiC Lo sae = C2): 
provision against contesting the will 
applies to contesting the codicils. In 
re Hite’s Hstate, 101 P. 443, 155 Cal. 
436, 21 L.R.A.N.S. 953, 17 Ann.Cas. 
993. Condition against contest of 
will generally see infra § 1765. (3) 
The direction of a will that the lega- 
cies and bequests of the will shall be 
free from all succession duty applies 
to the legacies contained in the codi- 
cils. Re Anderson, 22 Sask.L. 610, 
£1928] 4 Dom LeR 51: 


{h] Provisions of codicil held to 
apply to will.—(1) A gift over by 
codicil, referring to property given a 
devisee by will, includes all the provi- 
sions of the will in favor of such 
devisee. Butler v. Flint, 101 A. 19, 91 
Conn. 630. (2) Where the provision 
of a codicil refers to ‘trustees,’ such 
provision and the related provision of 
the will together create a _ trust. 
Ward v. Ward, 11 N.E. 373, 105 N.Y. 
68, 26 N.Y.Wkly.Dig. 174. (3) An in- 
valid disposition is legalized where a 
will, in effect a codicil, revokes the 
invalidating provision of a prior will. 
In re Bingaman’s Hstate, 127 A. 73, 
281 Pa. 497. 


Under statutory provisions 
that several testamentary instru- 
ments, executed by the same testator, 
are to be taken and construed together 
as one instrument and that all parts 
of a will are to be construed in rela- 
tion to each other so as, if possible, 
to form one consistent whole, a will 
and its codicils are to be read together 
and as constituting one document. In 
re Spaulding’s Estate, 258 P. 154, 84 
Cal.App. 371 (construing Civ. Code §§ 
1320, 13271)" 
Cross references: 
“Codicil” as part of will see supra § 2. 


Construction as one instrument for 
purpose of revival or republication 
see supra § 576. 

Revocation by codicil see supra §§ 
500-506 in 68 C.J. 


Sl. Ark.—Driver v. Driver, 63 S.W. 
(2d) 274. 

Cal.—In re Hite’s Estate, 101 P. 443, 
155 Cal. 436, 21 L.R.A.N.S. 958, 17 
Ann.Cas. 993. 

D.C.—Buchanan vy. National Sav- 


ings & Trust Co., 57 App.D.C. 386, 23 
F.(2d) 994. 
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rounding the testator at the time of their execu- 
A codicil will be interpreted in the hght of 
So far as practica- 
ble, the provisions of will and codicil should be recon- 
ciled as one consistent whole,** giving effect to every 


tion.®? 
the general scheme of the will.** 


Iowa.—In re Davies’ Will, 185 N.W. 
578, 192 Iowa 723. 


N.Y.—Sloane v. Stevens, 
618, 107 N.Y. 122. 


Pa.—Alsop’s Appeal, 9 Pa. 374. See 
inwereml Mréechies)23) Pa. Dist] > Lond 
(“though a will and a codicil form one 
instrument, yet they constitute dis- 
tinct instruments, and a thought ex- 
pressed in one need not necessarily 
be read into the other, unless the 
clear intent to be gathered from the 
language used makes such inclusion 
imperative’). 

See Adams v. Gourlay, 26 Ont.L.R. 
SuemoOn ot LOnt. Wak! 772.30 Ont. WN 
909 (‘there is no doubt of the general 
principle that a codicil forms part of 
the will or testamentary instrument, 
but not necessarily to all intents and 
purposes’”’). 

[a] Provision of will held not to 
apply to codicil.—(1) A legatee under 
a codicil does not share under the lan- 
guage of a will which divides the 
residue of the estate among the lega- 
tees named therein. Alsop’s Appeal, 
9 Pa. 374; In re Frechie, 23 Pa.Dist. 
1011; Henwood v. Overend, 1 Meriv. 
23, 35 Reprint 586; Hall v. Severne, 
9 Sim. 515, 59 Reprint 456 [disappr 
Sherer v. Bishop, 4 Bro.Ch. 55, 29 Re- 
print 776]; Adams v. Gourlay, 26 Ont. 
eRe Sit, 31 Ont.W.R. 772, 3 Ont.W.N. 
909; Re Miles, 14 Ont.L:R. 241. (2) 
A release of claims against the per- 
sons named “in this will’ did not in- 
clude a debtor not named in the will 
but named, in a different connection, 
in the codicil. Sloane v. Stevens, 13 
N.E. 618, 107 N.Y. 122. 


s2. Butler v. Flint, 101 A. 19, 91 
Conn. 630; Thompson v. Martin, 183 
N.E. 51, 281 Mass. 41. 


Construction in light of circum- 
stancesi generally see supra § 1120. 


83. Pringle v. Adams, 248 S.W. 885, 
198 Ky. 339; Smylie’s Hstate, 19 Pa. 
Dist.&Co. 127; Rainear’s Estate, 15 
Pa.Dist.&Co. 45; Budd’s Hstate, 12 Pa. 
Co. 476; Phillips’ Estate, 11 Pa.Co. 
500, 30 Wkly.N.C. 241; Wetter’s Ap- 
peal, 20 Wkly.N.C. (Pa.) 499; Mears 

. Taylor, 128 S.H. 264, 142 Va. 824, 

[a] Illustration.—Where a testa- 
trix, as evidenced by the language of 
the will, did not want any of her chil- 
dren to take any greater estate than 
a life estate, desiring such estate as 
she left to go unimpaired to the heirs 
of her children, and by a codicil pro- 
vided that, on the attempt of a cred- 
itor to subject the estate of any child 
to payment of his debts, such estate 
was to vest immediately in the chil- 
dren of such child, a second codicil 
enlarging the estate of a child was 
subject to the condition of the first 
codicil and enlarged only the area. 
Mears v. Taylor, 128 S.E. 264, 142 Va. 
824. 

84. 
93 P. 1012, 152 Cal. 
30 P. 99, 94 Cal. 674. 


Tll.—Clark v. Todd, 141 N.E.. 758, 
810 Ill. 361; Tucker v. Tucker, 139 N. 
BH, 609, 308 Ill. 371. 


Ky.—Lightfoot v. 
(2d) 90, 230 Ky. 488. 


Me.—Williams vy. Dearborn, 64 A. 
851, 101 Me. 506. 
Md.—Lewis v. Payne, 77 A. 321, 113 
Md b27,630 .R-AUN.S: 908; Boyle Vv. 
Parker, 3 Md.Ch. 42. 


13 N.E. 


Cal.—In re Barclay’s Estate, 
753; in re Ladd, 


Beard, 20 S.W. 
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Mass.—Chase v. Chase, 53 N.E. 897, 
173 Mass. 483. 


N.J.—Lyon v. Clawson, 43 A. 1098, 
58 SAB 584 [aff 39 A. 1064, SGN 
Eq. 642]. 

N.Y.—Goodwin vy. Coddington, 48 
N.E. 729, 154 N.Y. 283; Matter of 
Edie, 102 N.Y.S. 424, 117 App.Div. 
310; Mulry v. Mulry, 97 N.Y.S. 309, 
110 "App. Div. 374; In re Phelps’ Will, 
232 N.Y.S. 418, 133 Mise. 450; Calla- 
han y. Volke, 217 N.Y.S. 512) 127 Misc, 
735 [rev on other grounds 222 N.Y.S. 
48, 220 App.Div. 379]. 


Pa.—Thomas’s Estate, 22 Pa.Dist. 
pened In re White, 29 Pittsb.Leg.J.N.S. 


Ont.—In re Gooderham, 17 Ont.W. 
ING Otic 


[a] No presumption that codicil in- 
tended to change will.—In re Rainear’s 
Estate, 156 A. 166, sol4 Pa. 539; In re 
Bissell’ s Estate, 153 A. 692, 302 Pa. 27. 


[b] Where codicil is subject to 
two interpretations, one of which fol- 
lows the main purpose as expressed 
in the will and the other is not con- 
sistent with it, the consistent inter- 
pretation will be adopted. In re Rain- 
ear’s Hstate, 156 A. 166, 304 Pa. 539. 


[c] Where two legacies of quanti- 
ty are given simpliciter to same per- 
son, one by will and the other by cod- 
icil, the presumption is that the sec- 
ond legacy is cumulative without re- 
gard to the matter of equality in 


amount. McDavid v. Miller, 159 Ill. 
App. 1 
[d] Testamentary power to pro- 


vide for an adopted daughter is not 
revoked, or substituted for, by a codi- 
cil bequeathing a legacy to the daugh- 
ter “as a small portion.’ Fronty v. 
Fronty, 8 §$.C.Eq. 517. Testamentary 
powers generally see infra §§ 1925-— 


85. Kern v. Kern, 127 N.E. 396, 293 
TS 23 8 Alford ve Bennett, 117 N.B. 
89, 279 Ill. 375; Hutton v. Safe De- 
posit & Trust Co. of Baltimore, 133 A. 
308, 150 Md. 589; Clausen v. Leary, 
166 A. 628, 113 N.J.Eq. 324. 

[a]. Bhus a codicil should be con- 
strued so as to give effect to all the 
provisions of the will if that can pos- 
sibly be done. Sigel’s Estate (No. 1), 
62 A..175, 213.Pa. 14, 110 Am.S.R. 515, 
1, L.RLA.N.S. 3903 In re Mifflin’s Es- 
tate, 49 Pa. Super. 605; Wears’s Es- 
tate, 2orPa Dist:.30% McEwen’s Estate, 
18 Pa.Dist. 534. 


86. Ala.—Leavens 
POL OOO. 

Ark.—City of Little Rock v. Lenon, 
54 S.W.(2d) 287. 

Cal.—In re Scott’s Estate, 75 P. 44, 
141 Cal. 4865. 


Conn.—Duffield vy. Pike, 42 A. 641, 
(aS Connwep cis 

Ky.—Guthrie v. Guthrie’s Ex’r, 183 
S.W. 221, 168 Ky. 805: 

Me.—Williams v. Dearborn, 64 A. 
851, 101 Me. 506; Pickering v. Lang- 
don, 22 Me. 413. 


Md.—Lee v. Pindle, 12 Gill & J. 288; 


Vo Butlers 7.8 


Boyle v. Parker, 3 Md.Ch. 42. 

Mass.—White  v. Massachusetts 
Inst. Technology, 50 N.H. 512, 171 
Mass. 84. 


Mo.—Barnhardt v. McGrew, 5 S.W. 
(2a) 77, 319 Mo. 680. 
N.H.—Stratton v. Stratton, 44 A. 
699, 68 N.H. 582. 
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part;8°> but where will and codicil are irreconcilable, 
the latter will prevail,** changing or modifying the 
provisions of the will, however, only so far as neces- 
sary to give effect to the codicil.§* 
the testator specifies how his will as altered by a cod- 


However, where 


N.Y.—Southgate  v. Continental 
Trust Co., 68 N.H. 1124, 176 N.Y. 588; 
O’Donognhue v. Boies, 53 N.E. 537, 159 
N.Y. 87; Crozier v. Bray, 24 N.E..712, 
120 N.Y. 366; Urbauer v. Cranstoun, 
69 N.Y-.S. 690, 60 App.Div. 51; Crom- 
well v. Cromwell, 66 N.Y.S. 1063, 55 
App.Div. 105. 

N.C.—Bolling v. 
163, L93iN, Ce 78%. 

Ohio.—Moller v. Wareham, 30 Ohio 
N:P.NGS./ 3152 


Pa.—Houser v. Houser, 112 A. 29,. 
269 Pa. 401; In re Thomas’ Estate, 
88 A. 499, 241 Pa. 290; In re Tibby’s 
Estate, 56 A. 1126, 207 Pa. 643; Wei- 
ser v. Zeigler, 43 A. 997, 192 Pa. 394; 
Johnson v. Kite, 11 Pa.Dist. 63, 26 
Pa.Co. 391; Davis’s Hst., 6 Pa.Dist. 45. 


S.C.—Logan v. Cassidy, 50 S.E. 794, 
ie sae 175; Howser v. Flood, 10 Sc. 


Tenn.—Manlove v. Gaut, 2 Tenn.Ch. 
App. 410. 


Vt—In re Peck’s Estate, 144 A. 
686, 101i Vt. 502 [foll In re Peck’s Es- 
tate, 144 A. 689, 101 Vt. 509]. 


Va.—Simmons y. Gunn, 157 S.H. 
503, 256 Va, 305. 


Ont.—In re Gooderham, 17 Ont.W. 
N. 367; Re Temple, 16 Ont.W.N. 159. 

[a]. Presumption that codicil 
shovld control is much stronger than 
in the case of a later clause in the 
same instrument. Crozier v. Bray, 
24 N.H. 712, 120 N.Y. 366; Cromwell 
v. Cromwell, 66 N.Y.S. 1063, 55 App. 
Div. 105. 


{b] Discrepancy between amount 
given and referred to.—Where a tes- 
tator by his codicil adds a certain sum 
to a bequest of the will, which is re- 
ferred to aS a sum greater than that 
in fact bequeathed, he will be held to 
have given the difference by implica- 
tion. In re Yates, 128 L.T. 619 [foll 
Jordan vy. Fortescue, 10 Beav. 259, 50 
Reprint 582]. But see Morgan Vv. 
Middlemiss, 35 Beav. 278, 55 Reprint 
903 (holding that, where the sum stat- 
ed as given by will and codicil is more 
than that actually given, the legatee 
should not be allowed the difference, 
since it is “a mere matter of miscal- 
culation”). 

[c] Disposition of property ac- 
quired after execution of will.—De 
Campi v. Logan, 120 S.E. 915, 95-W. 
Va. 84. 

[d] Where testator in a codicil 
changes name of legatee, the pre- 
sumption is, in the absence of some 
affirmative indication to the contrary, 
that the bequest is substitutionary, 
and that the testator intended the con- 
ditions of the original bequest to fol- 
low it. In re De Laveaga’s Estate, 51 
P. 1074, 119 Cal. 651: 


Limitation in ccdicil repugnant to 
fee granted in will see infra § 1505. 


Codicil as not cutting down bequest 
of absolute interest in personal prop. 
erty given by will see infra § 1531 text 
and note ‘75. 


Rule that later clause prevails see 
supra § 


87. U.SeeHiesing v. Haton, 188 F. 
$38 [rev on another point 202 SD; 
47 


Barbee, 138 S.E. 


ayo ey 1 (aff 204 F. 273, 122 C.C.A! 

Cal.—tin re Barclay’s Estate, 93 P. 
10125152 Cal.) 753; “In ‘re Ladd, 30 Py 
99, $4 Cal. 674; In re Norrish’s Hs- 
tate, (App.) 26 P.(2d) 530. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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icil is to read, the court must construe the two to- 
A doubtful expression in a 
codicil will not alter a plain provision of the will,®® 
especially where the effect is to disinherit the heir.° 
However, it has been held that the language of the 
codicil need not be as clear and as free from ambigu- 
Where there is more than 
one codicil, the last will prevail in the event of an, 


gether as he directs.8 


ity as that of the will.*! 


Ill.—Vestal v. Garrett, 64 N.E. 345, 
197 Ill. 898; McDavid v. Miller, 159 
TCAD Ds yu: 


N.Y.—Viele vy. Keeler, 29 N.E. 78, 
129 N.Y. 199; Hard v. Ashley, 23 N.H. 
177, 117 N.Y. 606; Matter of Onon- 
daga Trust, etc., Co., 110 App.Div. 532, 
97 N.Y.S. 405; Kane v. Astor, 7 N.Y. 
Super. 467 [mod on other grounds 9 
N.Y. 113, 1 Seld.Notes 211]. 


Ohio.—Collier yv. Collier, 3 Ohio St. 
es peneice v. Sadler, 23 Ohio Cir.Ct. 


Pa.—In re Willcox’s Estate, 165 A. 
657, 310 Pa. 425; In re Nixon’s Es- 
tate, 159 A. 442, 306 Pa. 261; In re 
Mengel’s Estate, 145 A. 715, 296 Pa. 
99; In re Baugh’s Hstate, 136 A. 210, 
288 Pa. 308; Appeal of Reichard, 9 
A. 311, 116 Pa. 232; In re Onderdonk’s 
Hstate, 95 Pa.Super. 25; In re Roats’ 
Estate, 30 Pa.Super. 521; Smylie’s 
19 Pa.Dist.&Co. 127; McDer- 
Estate, 1 Pa.Dist.&Co. 1789; 
Lee v. Barber, 29 Pa.Dist. 1059; 
Lump’s Ex’r v. Lump, 28 Pa.Dist. 
925; Wears’s Estate, 25 Pa.Dist. 30; 
Ketcham’s Estate, 22 Pa.Dist. 966; 
Glading’s Estate, 13 Pa.Dist. 314, 29 
Pa.Co. 485; Whelen’s Hstate, 4 Pa. 
Dist. 478, 16 Pa.Co. 523; Budd’s HWs- 
tate, 12 Pa.Co. 476; In re White’s Es- 
tate, 29. Pittsb.Leg.J.N.S. 37; In re 
pies pecs Estate, 28 Pittsb.Leg.J.N. 


kao Ties we y. Cannon, 38 Head 

Vt.—In re Peck’s Estate, 144 A. 686, 
101 Vt. 502 [foll In re Peck’s Estate, 
144 A. 689, 101 Vt. 509]. 

Eng.—In re Bund, [1929] 2 Ch. 455. 

fa] Codicil changes will only so 
far as intent is manifest, expressly 
directed or necessarily implied. Bow- 
man v. Morgan, 33 S.W.(2da) 703, 236 
Ky. 653; Associated Professors of 
Loyola College of City of Baltimore 


Vi Dugan, 113 .A. 81,137 Md. 545; 
Quincy v. Rogers, 63 Mass. 291; 
Wetmore v. Parker, 52 N.Y. 450; 
Ball’s Estate, 1 Pa.Dist.&Co. 462; 
Wears’ Estate, 25 Pa.Dist. 30; Whe- 


len’s Estate, 4 Pa.Dist. 478, 16 Pa.Co. 
523; Hoffman’s Estate, 32 Pa.Co. 569. 


[b] Where testater expresses in 
codicil determination to alter will in 
one particular, he negatives, by im- 
plication, any intention to alter it in 
any other respect. In re Ladd, 30 
P. 99, 94 Cal. 674; Clark v. Todd,’ 141 
N.E. 758, 310 Ill. 361; Vestal v. Gar- 
rett, 64 N.B. 345. 197 Wl. 398; Mc- 
David v. Miller, 159 Ill.App. 1; Quincy 
v. Rogers, 63 Mass. 291; St. Louis 
Union Trust Co. v. Little, 10 S.W.(2d) 
47, 320 Mo. 1058; Viele v. Keeler, 29 
INE 78; 1299 N. Ys 199609 Wetmore ry, 
Parker, 52 N.Y. 450; Line’s UHstate, 
TO FA 7 91757221 | Pa. 374, 19 L.R.A.N-S. 
293; Lee v. Barber, 29 Pa.Dist. 1059; 
In re Frechie, 23 Pa.Dist. 1011; Whe- 
len’s Estate, 4 Pa.Dist. 478, 16 Pa.Co. 
523. 

[c] Motive which prompts testa- 
ter to change will elucidates the 
meaning of the codicil in which the 
changes are directed. Ketcham’s Es- 
tate, 22 Pa.Dist. 966. 

[d]. Use of “revoke” in i cima ant fs 
paper does not revoke the origina] will 
to any greater extent than it changes 
the dispositions originally made. 
Cousinery’s Estate, 13 Pa.Dist. 224. 

[e] Particular codicils construed. 
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—(1) A codicil devising all real es- 
tate not mentioned in the will did 
not include reversions or other partial 
interests in tracts of land specifically 
described in the will, but referred 
only to the fee-simple title to any 
tract not mentioned. Nelms v. Tur- 
ner, 139 N.E. 900, 309 Ill. 613, (2) 
By the provision of a codicil that if 
a son dies without children his share 
shall return to his family a testator 
did not intend to take away the power 
he had given his children to own, use, 
sell, or mortgage the property as they 
pleased while they lived. Pennsyl- 
vania Land Co. v. Justi, 90 S.W. 279, 
121 Ky. 765, 28 Ky.L. 669. (3) A codi- 
cil extending the time for the “distri- 
bution of estate’ did not extend a re- 
striction of the will relative to the 
alienation or encumbering of realty. 
Grand Island Trust Co. v. Snell, 
(Neb.) 249 N.W. 293, 

{f] Under statutory provision to 
the effect that the execution of a cod- 
icil referring to a previous will has 
the effect of republishing the will as 
modified by the codicil, the will con- 
trols except as modified by the codi- 


cil. In re Barclay’s Estate, 93 P. 
1012, 152 Cal. 758 (construing Cly. 


Code § 1287). 

88. In re Willcox’s Estate, 165 A. 
657, 310 Pa. 425. See Pierpont v. Pat- 
rick, 53 N.Y. 591, 595 [dist Kane v. 
Astor, 7 N.Y.Super. 467; Westcott v. 
Cady, 5 Johns.Ch. (N.Y.) 334] (“These 
are cases of implied revocation, aris- 
ing from inconsistent dispositions in 
the will and codicil. . The will 
is affected only so far as there is a 
repugnancy between it and the codi- 
cil. It cannot be supposed that the 
testator, in case of an implied revo- 
cation, intended to affect the will by 
the codicil any further than was nec- 
essary to give effect to the codicil. 
- »« » But I know of no reason for 
ascribing to a testator, who has, in 
express terms, revoked a disposition 
made by the will, the same special or 
general intent, in making a substitut- 
ed provision, which he had in making 
the original one’); Bolling v. Barbee, 
138 SE. 163, 193 N.C. 787 (although 
a codicil refers in specific terms ex- 
clusively to the item of a will cre- 
ating a remainder, where the testa- 
tor at the same time expresses his 
intention to make changes “in the di- 
vision of my real estate,” the lJan- 
guage is broad enough to apply to the 
entire division of the whole estate). 

89. Ariz.—Franklin v. Jacobs, 236 
P. 694, 28 Ariz. 187. 
Tll.— Clark v. Todd, 141 N.E. 758, 310 
, 061; Tucker vy. Tucker, 139 N.E. 
, 808 Ill, 371; Kern w. Kern, 127 
N-E. 396, 293 Ill. 238; Alford v. Ben- 
nett, 117 N.E. 89, 279 Ill. 375. 

Ky.—Jones v. Jones’ Ex’rs, 250 S. 
W. 92, 198 Ky. 756. 

Mass.—Kelley v. Snow, 70 N.E. 89, 
185 Mass. 288. 

Mo.—Barnhardt v. McGrew, 5 
(2d) 77, 319 Mo. 


N.Y.—Kane vy. 
467 [mod on other grounds 9 
113,.1 Seld.Notes 211]. 


Pa.—In re Mengel’s Estate, 145 A. 
715, 296 Pa. 99; Stevenson v. Grant, 
2 Whart. 279; Davis’ Estate, 6 Pa. 
Dist. 45; Leonard’s Estate, 10 Pa.Co, 
437. 


S.W. 


Astor, 7 N.Y.Super. 
ks 
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irreconcilable conflict.°? A codicil, in no way affeet- 
ing a devise, has no bearing on it, as to a proper con- 
struction, one way or the other.?® 
feet of the republication of a will by a codicil, as a 
general rule, is to make the words of the will speak 
as from the date of republication,®* the original date 
is still a factor for the purpose of construction.®® 
Revoked provision of will or codicil. 


Although the ef- 


The provi- 


Ont.—Re Farrell, 4 Ont.W.N. 335, 
7 Dom.L.R. 419 [aff 17 Dom.L.R. 882], 


See Hope Natural Gags Co. y. Shri- 
ver, 83 S.H. 1011, 75 W.Va. 401 (hold- 
ing that, although a presumption of 
purpose to effect somethin arises 
from the execution of a codicil, fail- 
ure of the accomplishment of the ap- 
parent purpose thereof, by reason of 
the indefiniteness of the terms used, 
neither requires nor justifies the mod- 
ification or limitation of other specific 
and definite provisions of the will to 
the end that such codicil may have 
some legal effect). 


“When the testator has once spoken 
his intention in unmistakable terms in 
his will, it will be presumed that such 
intention continues, unless he subse- 
quently either directly or by impli- 
cation, expresses a different intention 
in unambiguous or unequivocal lan- 
zuage, and in such a way as to leave 
no doubt that he has changed hig 
mind.” Franklin v. Jacobs, 286 P. 
694, 699, 28 Ariz, 187. 


[a] Where clear intention is ex- 
pressed in will, such intention is not 
to be set aside by a codicil, except 
where the provisions of the codicil 
are manifestly inconsistent with it. 
ae re Brackbill’s Estate, 56 Pa.Super. 

[b] Gift mate by will not to be 
cut down by codicil unless the inten- 
tion of the testator to that effect 
clearly appears. Perkins v. O’Donald, 
82 So. 401, 77 Fla. 710, 727; Vestal 
v. Garrett, 64 N.E. 345, 197 Till. 398; 
McDavid v. Miller, 159 JJLApp. 1; 
Barnhardt v. McGrew, 5 S.W.(2d) 77, 


319 Mo. 680; Sigel’s Estate (No, 1), 
62 A. 175, 213 Pa. 14,110 Am.S.R. 515, 


1 L.R.A.N.S, 397; In re Mifflin’s Ws- 
tate, 49 Pa.Super. 605, 609; Thomas’s 
Estate, 22 Pa.Dist. 105; Cassidy’s Es- 


tate, 17 Pa. Dist. 727 [aff 78 A. 204, 
224 Pa, 199]; Davis’ Hstate, 6 Pa. 
Dist. 45; Sunderland’s Hstate, 25 Pa. 


Co. 538; Budd’s Wstate, 12 Pa.Co, 476; 
Rhodes’ Estate, 8 Pa.Co. 316: Brick’s 
Estate, 20 Wkly.N.C. (Pa.) 45 [aff 20 
Me Fate 499]; Re Spink, 41 Ont.L. 

[ce] Codicil not to enlarge gift un- 
der will unless clearly so intended, 
Barker v. Haunson, 163 8.1. 163, 174 


Ga, 492, 
{d] Where identification of nar- 
ticular ¢ , attempted to be given 


by codicil, is impossible, distribution 
will be made in accordance with the 
will, In re Mengel’s Estate, 145 A. 
715, 296 Pa. 99. 

90. Hoffman’s Estate, 


569. 


Heirs or next of kin as favored gen- 
erally see supra § 1149. 

91. Wome for Incurables v. Noble, 
19 S.Ct. 226.172 11S. 383, 43 L.Ed. 486, 
4 Prob.Rep.Ann. 288, 

[a] Mistake in designation of ben- 
eficiary of bequest revoked by codicil 
corrected. Wome for Incurables v. 
Noble, 19 8.Ct. 226, 172 U.S. 383, 43 L. 
fd, 486, 4 Prob.Rep.Ann. 288. 

92. In re Thomas’ Estate, 
499, 241 Pa, 290. 

93. Neal vy. Hodges, 
48 S.W. 263. 


82 Pa.Co. 


88 A. 
(Tenn,.Ch.A,) 


94. See supra § 586 in 68 C.J. 
95. In re Edward’s Estate, 98 A. 
879, 264 Pa, 159, 166 [cit Cyc]; In 
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sion of a will, revoked by a codicil, may be considered 
A revoked codicil 
may be considered in construing the will?® and an- 


in construing will®® or codicil.?7 


other®® later! codicil. 


Codicil inoperative for lack of formality in the 
execution may be useful as an indication of the tes- 
2 On the other hand, it has been 
held that an unattested codieil may not be resorted 
to for the purpose of ascertaining the intention of 
the testator in the use of terms employed in the will.* 
A so-called codicil, which was not shown to have been 
executed and witnessed as required by law and was 
not offered in evidenee, is not to be construed with 


tator’s intentions. 


the will. 


[§ 1165] d. Will and Nontestamentary Writings. 
In certain instances, a nontestamentary instrument 
of the testator,® such as a contemporary document,® 


WILLS 


his intention. 


liyal 


[$§ 1164-1166 


But where construction together 
would render the will invalid, the instruments, if not 
necessarily connected, will be considered separate- 
Where there is no ambiguity in a will, it is to 
be construed according to its language® and not in 
the ight of another instrument of the testator,® par- 
ticularly where such instrument was made several 
years before and not referred to in the will.*® Un- 
der certain circumstances, the will of the testator and 
that of another may be construed together.** 
Writings annexed or referred to in will.1? 
may be construed in connection with writings annex- 
ed or referred to thevein.13 


A will 


[§ 1166] 7. Construction by Umpire Named by 


Testator.14 


and his will may be construed together to ascertain 


re Park, [1910] 2 Ch. 322‘ Mountcash- 
ell v. Smyth, [1895] 1 Ir. 346; Re 
Ryan, 16 Ont.W.N. 331; Doe v. Clark, 
Tews. ©. Bs Ont) 44; 

96. Colt v. Colt, 32 Conn, 422; Wet- 
more v. Parker, 52 N.Y. 450; Bechtel 
vy. Fetter, 111 A. 50, 267 Pa. 173. 

97. Defrees v. Brydon, 114 N.E. 
336, 275 Ill. 530; Warren’s Hstate, 8 
Pa.Dist.&Co. 144. 

98. Langdon v, Pickering, 
214; In re Armstrong’s Will, 
Y.S. 427, 125 Misc. 153. 


19 Me. 
210 N. 


99. Sadler v. Sadler, 23 Ohio Cir.Ct. 
N.S. 353. 
1. Defrees v. Brydon, 114 N.E. 336, 


275 Ill. 530. 

2. In re King’s Will, 163 N.Y.S. 
405, 97 Mise. 528. Compare In re 
McAllister’s Estate, 183 N.W. 596, 191 
Iowa 906 (holding where a testator 
devised to his wife, after provision 
for the payment of his debts, certain 
specific legacies, and the balance of 
his estate to his ‘wife and son equally, 
but, on the death of his son struck 
from the will the reference to him, 
the will, as altered, showed an at- 
tempt to give all his residuary estate 
to his wite, the changes in the will in 
testator’s handwriting being consid- 
ered in ascertaining his intent, though 
they were nota codicil, not peing for- 
mally witnessed or executed, so that 
testator’s life insurance, a part of the 
residuary estate, passed to his wife). 


3. Crenshaw v. McCormick, 19 
App.D.C. 494. 

4 In re Workman’s Estate, 156 N. 
W. 438, 174 Iowa 222. 


5. Godbold v. Vance, 14 S.C. 458 
(deed, giving present interest with 
enjoyment postponed until owner’s 


death, invalid as testamentary docu- 
mney And see case infra text and 
note 6. 


Admission of extrinsic evidence in 
aid of construction generally see infra 
§§ 1173-1189. 


6. Marionneaux v. Dupuy, 17 So. 
435, 47 La.Ann. 943 (act of legitimiza- 
tion). 

7. New York L. Ins., ete., Co. v. 
Cary, 83 N.H. 598, 191 N.Y. 33 (hold- 
ing that, where there is nothing to 
show that a trust instrument and a 
will were executed in furtherance of 
a scheme to tie up the trust fund for 
a longer period than that permitted 
by law, the instruments will be con- 
sidered separately, making each val- 
id). Construction rendering instru- 
ment valid preferable see Perpetui- 
ties § 146. 

Construction in favor of will rener. 


ally see supra §§ 1146-1152. 

8 See supra § 1119. 

9 Bartlett v. Terrell, (Tex.Civ 
App.) 292 S.W. 273 (agreement). 


10. Estate of Tompkins, 64 P. 268, 
132 Cal. 173. 

ll. Gray v. Methodist Episcopal 
Church Missionary Soc., 2 N.Y.S. 878 
(provision by husband for payment 
of wife’s debts and funeral expenses 
held contingent on no provision by 
wife). And see infra notes 13 [c] 
(4) and 13 [da]. 

12. Reference to extrinsic docu- 
ment as: 

Creating trust see infra § 1841. 
Incorporating same into will 

supra § 268 in 68 C.J. 

Making devise or bequest by implica- 

tion see supra § 1124. 

13. Ala.—Kidd v. Borum, 61 So. 
100, 181 Ala. 144, Ann.Cas.1915C 1226. 


Colo.—Bacon ‘v. Nichols, 105 P. 
1082, 47 Colo. 31. 


Ind.—Snyder v. Greendale Land Co., 
91 N.E. 819, 48 Ind.App. 178. 


Ky.—Hackley’s Adm’r  v. 
Adm’r, 6 Ky. 763. 


Mass.—Bemis v. Fletcher, 146 N.E. 
21%, 25) Mass. 178,37 ALGER. L4i. 

Mich.—Jennings v. Reeson, 166 N. 
W. 931, 200 Mich. 559 

Mo.—Ray v. Walker, 240 S.W. 187, 
293 Mo. 447. 


Mont.—In re Noyes’ Estate, 106 P. 
355, 40 Mont. 2381. 


N.J.—Condit v. De Hart, 40 A. 776, 
62 N.J.Law 78. 


N.Y.—Jackson v. Babcock, 12 Johns. 


see 


Kelly’s 


Cas. 389; Wood v. Vandenburgh, 6 
Paige 277. 

N.C.—Brown v. Brown, 142 S.E. 4, 
TOBUNIE. towlo. 

Pa.—Capp v. Brunner, ' 20° A. 683, 
132) (Pa, 4; Whitman’s Appeal, 2 
Grant 323; Bingham’s Estate, 1 Leg. 
Gaz. 31. 


S.C.—Lawrence v. 
144, 109 S.C. 416. 


Wis.—Ford v. Ford, 33 
70 Wis. 19, 5 Am.S.Ry 117. 


Eng.—Berchtoldt v. Hertford, 7 
at 172, 29 Eng.Ch. 172, 49 Reprint 

[a] Agreements.—(1) Where the 
testator’s intention, according to the 
will and contracts referred to therein. 
was that certain of his heirs should 
get nothing, they acquired nothing 
under a codicil providing that any 


Burnett, 96 S.E. 


N.W. 188, 


| Eq. 


A testator may provide in his will that 
all questions relative to its construction shall be sub- 
mitted to a designated person or persons,’ such as 


property remaining should be divided 
among the heirs. Brown vy. Brown, 
142 S.E. 4, 195 N.C. 815... (2)) 3Mar= 
riage articles. Jackson v. Babcock, 
12 Johns.Cas. (N.Y.) 389. 


[b] Deeds.—Bacon vy. Nichols, 105 
P. 1082, 47 Colo. 31; Snyder v. Green- 
dale Land Cos, 91 ENS *SHi9;= 4 Sanna. 
App. 178; Traughber ver Kings 32:08: 
W.(2d) 8 235 Ky. 658; Hall v. Hall, 
155 S.W. 755, 153 Ky. 379; Jennings 
v. Reeson, 166 N.W. 931, 200 Mich, 
559; Ray v. Walker, 240 S.W. 187, 
293 Mo. 447; White v. Reading, 239 
S.W. 90, 293 Mo. 347; Capp v. Brun- 
ner, 20 A. 683, 132 Pa. 417; Lawrence 
v. Burnett, 96 S.E. 144, 109 S.C. 416. 
Reference to deed in description of 
property devised see infra § 1412. 

[c] Instrument creating trust.— 
(1) Deed of trust, executed im- 
mediately before the will, as part of 
attendant circumstances. Kidd v. 
Borum, 61 So. 100, 181 Ala. 144, Ann. 
Cas.1915C 1226. (2) Paper contain- 
ing provisions of trust. Hughes v. 
Bent 81 SW O91) al lS, eos O60 Snmeneen) 
Trust agreement by testator. Swet- 
land v. Swetland, 140 A. 279, 102 N.J. 
294. (4) Trust established by 
husband’s will. Bemis v. Fletcher, 
Witinas 277, 251 Mass. 178,37 A.L.R, 


[ad] Will—(1) Of deceased bene- 
ficiary. Condit v. De Hart, 40 A. 776, 
62 N.J.Law 78; In re Piffard’s Es- 
tate, 18 N.E. 718, 111 N.Y. 410; 2 L.R. 
A. 193 [foll Matter of Fowles, 118 N. 
E. 611, 222. N.Y. 222, Ann.Cas.1918D 
834]. (2) Where the will of the tes- 
tatrix referred to her husband’s will 
and directed that it should be carried 
out according to its terms, this must 
be construed as applying to the part 
of the husband's will which referred 
to property over which the wife had 
control at the time of her death and 
which, in the absence of such control, — 
would go to others under her hus- 
band’s will; accordingly, where the 
husband had left certain interests 
to his son which had been transferred 
by the son to his mother, this went 
to the son under the wife’s will. 
Clark v. Dennison, 129 A. 94, 283 Pa. 
2S5y 2 (3) rust éstablished by hus- 
band’s will see supra note [ce] (4). 

fe] Schedule cr statement.—Whit- 
man’s Appeal, 2 Grant (Pa.) 323; 

Ford v. Ford, 33 N.W. 188, 70 Wis. 19, 
5 Am.S.R. 117. 


[f] Map.—Marshall v. Kent, 276 
S.W. 563, 210 Ky. 654. 
14. Quster of jurisdiction by pro- 


visions of will see infra § 1993. 
15. Phillips’ Estate, 10 Pa.Co. 374, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1166-1167] 


his executors!® and trustees.17 Their decisions, if 
made in good faith, are binding on all parties inter- 
ested,+® although the court may think a decision er- 
roneous.!® Such decision may not be contrary to 
the plain intention of the testator nor contradict a 
clear provision of the will.2° Such an umpire is not 
disqualified by the fact that as a legatee he has a 
personal interest in a dispute under the will,?! if 
such contingency was foreseen by the testator when 
he conferred the power,?? especially where the um- 
pire in guestion is one of several designated and a 
majority decision is necessary.22 Where the will 
provides that the decision of the executors shall gov- 
ern and one executor resigns, his coexecutor has no 
authority to act.24 That an umpire under such pro- 
vision of the will afterward becomes counsel for one 
of the parties interested under the will does not af- 
fect his decision.?2® The courts will interfere to de- 
termine the rights of the parties where a decision 
involves an abuse of his power by the umpire,?® 
where he commits some gross mistake or an error of 
judgment evincing partiality, corruption, or preju- 


28 Wkly.N.C. 229; 
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dice,?7 where he violates some statutory requirement 
on which the dissatisfied party had a right to re- 
ly,25 or where he refuses to act.2® Where execu- 
tors, although vested with discretion in estimating 
the amount that would be realized in converting the 
estate into money for distribution, have, it seems, no 
discretion with respect to the construction of the 
will, if they erroneously include or exclude items, 
their action is reviewable.*° 


[§ 1167] 8. Practical Construction by Interested 
Persons.**t While the important question in every 
will is what the testator intended,?2 and not what 
the parties agree,®? and thus where the will is clear 
the practical construction of interested parties is ir- 
relevant,** still, where the instrument is ambiguous, 
a construction placed on it by the parties interested 
is a circumstance in favor of a similar construction 
by the court,?> although it is not conclusive or con- 
trolling.*® Obviously the construetion placed upon 
the will by a single devisee will not ordinarily be de- 
terminative of the intention of the testator,*’ al- 
though if that person is adversely affected by such 


( Moore v. Harper,[Co. (Pa.) 385. W. 156, 177 Minn. 311, 67 A.L.R. 1268. 
27 W.Va. 362. And see cases infra} a5. phillips’ Estate, 10 Pa.Co. 374,| N.¥.—Starr v. Starr, 30 N.E. 384, 
motes SE REAR Ritiicatiod 28 Wkly.N.C. 229. ee Mae Eas Smith y. Bartlett, eee 
‘Any culty” to be submit see 26. Pray v. Belt t. Ss. “.S. 231, 79 App.Div. 174 [rev on other 
Any § 6 text and note 15. 71 L.Ed. 309; Giccte ue auntineten. grounds 73 N.B. 63, 180 N.Y.) 360]; 
16. Pray v. Belt, 1 Pet. (U.S.) 670,]46 A. 883, 73 Conn. 106, 5 Prob.Rep.|J¢SSup v. Witherbee Real Hstate & 
7 L.Ed. 309; American Board of| Ann. 448. Improvement Cork LU SNAG S21 Ops 
Com’rs of Foreign Missions v. Ferry,| 27, American Board of Com’rs of | MiS*: 649: 
15 F. 696; Greene vy. Huntington, 46 | foreign Missions v. Ferry, 15 F. 696: N.C. 
A. 883, 73 Conn. 106, 5 Prob.Rep.Ann. | Greene vy. Huntington, 46 A. 883, 73] 186 N.C. 187. 


448; Wait v. Huntington, 40 Conn. 9: 
a alladega College, v. Callanan, TSN. 
W. 635, 197 Iowa 556; McAllister’s 
Estate, 15 Pa.Dist. 430. 

17. Grant v. Stephens, (Tex.Civ. 
App.) 200 S.W. 893; Couts v. Holland, 
107 S.W. 913, 48 Tex.Civ.App. 476. 

18. U.S.—Pray v. Belt, 1 Pet. 670, 
7 L.Ed. 309. 

Conn.—Greene v. Huntington, 46 A. 
888, 73 Conn. 106, 5 Prob.Rep.Ann. 
448; Wait v. Huntington, 40 Conn. 9. 

Iowa.—Talladega College v. Cal- 
lanan, 197 N.W. 635, 197 Iowa 556. 

Pa.—McAllister’s Estate, 15 Pa. 
Dist. 430; Phillips’ Estate, 10 Pa.Co. 
874, 28 Wkly.N.C. 229. 

Tex.—Grant v. Stephens, (Civ.App.) 
200 S.W. 893; Couts v. Holland, 107 S. 
W. 913, 48 Tex.Civ.App. 476. 

W.Va.—Moore v. Harper, 27 W.Va. 
362. 

19. American Board of Com’rs of 
Foreign Missions v. Ferry, 15 F. 696. 

20. Pray v. Belt, 1 Pet. (U.S.) 670, 
71 L.Ed. 309;, American Board of 
Com’rs of Foreign Missions v. Ferry, 


15 F. 696; Talladega College v. Cal- 
lanan, 197 N.W. 635, 197 Iowa 556; 
Grant v. Stephens, (Tex.Civ.App.) 


200 S.W. 893. See McBrayer’s Ex’r 
v. McBrayer’s Ex’r, 26 S.W. 183, 95 
Ky. 475, 16 Ky.L. 18 (a provision that, 
if the executors should disagree as 
to the best method of settling the es- 
tate, the view held by the testator’s 
wife should in all cases be adopted 
does not authorize an executor to con- 
strue the will as asked by the widow 
se as to destroy a devise or change 
the testator’s intention). 


21. Wait v. Huntington, 40 Conn. 9. 


22. American Board of Com’rs of 
Foreign Missions v. Ferry, 15 
696. 

23. Talladega College v. Callanan, 
197 N.W. 635, 197 Iowa 556. 

24. In re Reilly’s Estate, 6 North. 


Conn, 106, 5 Prob.Rep. Ann. 448; Moore 
Vv: Harper, 27 W.Va. 362. 


28. American Board of Com’rs of 
eee Missions v. Ferry, 15 F. 
29. American Board of Com’rs of 


Foreign Missions v. Ferry, supra. 

30. In re Gans’ Will, 114 N.Y.S. 
975, 180 App.Div. 454 [aff 88 N.E. 374, 
195 N.Y. 346,-133 Am.S.R. 803, and 
rearg den 89 N.E. 1100, 195 N.Y. 606]. 
_3l. General principles of construc- 
tion of wills see supra § 1117. 

Construction by umpire see 
§ 1166. 

32. Cardinal inquiry as intention 
of testator see supra § 1118. 

33. Stewart v. Stewart, 200 N.Y.S. 
168, 205 App.Div. 587. 

34. Eagan v. Commissioner of In- 
ternal Revenue, 43 F.(2d) 881, 71 A.L. 
R. 8638; Quinton v. Kendall, 253 P. 
600, 122 Kan. 814; Vrooman v. Virgil, 
88 A. 372, 81 N.J-Eq. 301. See also 
Clark v. Clark, 17 Can.S.C. 376 (hold- 
ing that mere conversations between 
the devisees cannot be used to aid in 
construing a will). 


{a] To produce ambiguity.—The 
conduct and construction of the in- 
terested persons is never resorted to 
for the purpose of producing an am- 
biguity where none exists in the in- 
strument itself. Campbell v. Fowler, 
11 S.W.(2d) 423, 226 Ky. 548. 


35. U.S.—Dorrance v. Dorrance, 
938 EB. 524, 151 C.C.A.-460 [aff 227 FH. 
679, and aff 238 F. 924, 151 C.C.A. 658]. 

Ind.—Pate v. French, 23 N.E. 673, 
122 Ind. 10. 

Tlowa.—Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210. 

Ky.—Campbell v. Fowler, 11 S.W. 
(2d) 423, 226 Ky. 548 [cit Cyc]; Phil- 
lips v. Phillips’ Ex’r, 221 S.W. 557, 
188 Ky. 245. 

Minn.—In re Kelly’s Estate, 225 N. 


infra 


*By CAROLAN J. WALSH (§ 1167). 


Or.—Moore v. Moore, 2 121 
Or. 48 [cit Cyc]. 
Pa,—Kemble’s Est., 19 Pa.Dist. 65. 
Va.—Hill’s Adm’rs v. Hill, 103 S.E. 
605, 127 Va. sai. 


[a] Parol evidence as to conduct 
of the testator subsequent to execu- 
tion of his will is admissible on the 
construction of the will under the 
rule permitting a showing of the prac- 
tical subsequent construction of the 
parties. Hill’s Adm’rs v. Hill, 103 S. 
BE. 605, 127 Va. 341. 


{b] Proof of parties’ construction. 
—wWritten assent by interested par- 
ties to payment by the executor to 
himself as life tenant of interest de- 
rived from the fund was some proof 
that they construed the will as au- 
thorizing such payment. Sewall v. 
Elder, 181 N.E. 720, 279 Mass. 473. 


36. U.S.—Dorrance v. Dorrance, 23 
F. 524, 151 C.C.A. 460 [aff 227 F. 678, 
and aff 238 FB. 924) 151 CiGLAS 658i). 


Ind.—Pate v. French, 23 N.E. : 
122 Ind. 10. Mee 


Ky.—Campbell v. Fowler, 11 S.W. 
(2a) 423, 226 Ky..548 [cit Cyc], 


Minn.—In re Kelly’s Estate, 225 
ALE 156, 177 Minn. 311, 67 A.L.R. 


N.Y.—Smith v. Bartlett, 81 N.Y.S. 
231, 79 App.Div. 174 [rev on other 
grounds 73 N.E. 63, 180 N.Y. 360]. 


N.C.—Smith vy. Creech, 119 S.B. 3, 
LSGAN.C.o1'87. 


Or.—Moore v. Moore, 252 P. 964, 121 
Orie asa leit: Cola 


37. See cases infra this note. 


[a] Interpretation placed on will 
by one of Gevisees in his prayer for a 
partition does not determine the in- 
tention of the testator, although such 
interpretation is against the interest 
of the petitioner and is not disavowed 
by the other parties to the proceeding. 
Magee’s Estate, 11 Pa.Co. 559 


52 P. 964, 


126 [69 O.5.] 


construction the fact is significant of the testator’s 
meaning.** Where, however, an agreement as to 
the construction has been entered into in good faith 
by all the parties interested, such construction should 
be upheld,®® if it is just and equitablet® and no set- 
tled rule of law is thereby contravened,*! notwith- 
standing it is not the construction which the court 
would have placed on the will*? especially where 
the construction adopted has been acquiesced in for 
some -time.*® Where a party or parties in interest 
has or have practically construed a will they may be 
estopped from asserting the contrary.*4 However, 
an erroneous construction by the trustees and some 
of the beneficiaries in conveying real property de- 
vised by the will does not bind the trustees to dis- 
tribute the personal property the same way.*® Bene- 
ficiaries under a will are not bound by its interpre- 
tation or construction by executors;*® hence one 
not entitled to take under the terms of a will ac- 
quires no rights by reason of the fact that the exec- 
utor made payments to him.*7 Moreover, an at- 
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[§§ 1167-1168 


tempt by:the parties interested to follow a construe- 


tion which they believe has been placed upon the 
will by a court of probate does not constitute a case 
of practical construction.*® 


Construction by counsel.42 A will cannot be con- — 
strued by consent of counsel.°° 


Agreement prior to making will. Where, after 
making one will, the testator, to make certain that 
his share in a trust fund would not pass to his heirs 
by the residuary clause, induced the heirs to make 
an acknowledgment reciting that it was not his in- 
tention to exercise his power of disposal over the 
trust property and that they disclaimed all interest 
in the trust under the will, and he executed a subse- 
quent will, the acknowledgment is not evidence of 
the testator’s intention under the later will.°* 


[§ 1168] 9. Time from Which Will Speaks*>?—a 
The rule, as frequently expressed, is 
that a will generally speaks as of the time of the 
testator’s death,®* unless it shows a contrary inten- 


[b] Unknown party in another oe N.Y. 154; “Bacon v. Sayre, 147 N.| After-acquired property: 
state.—The fact that an unknown] Y.S. 522, 84 Misc. 462 [aff 148 N.Y.S. Descripti infra § oe 
party in another state construed the] 1105, 164 App.Div. 909]. LeGES fon, 08, See. toning. Sse 


will as including a grandson in the Ore Moore, 


Moore, 


252, Ps) 964, Effect of revival or republication 


word “children” is without bearing : \ I ) 
on the construction of the will. Bart- 121 Or, 48. , a8 supra §§ 574, 588, 589 in 
lett v. Terrell, (Tex.Civ.App.) 292 S. Pa.—Hagerty v. Albright, 52 Pa. 68 C.J. 
Woes: 274; Follmer’s Appeal, 37 Pa. 121; Included in residuary clause see 
38. Guilford v. Gardner, 162 N.W. Kemble’s Estate, 19 Pa.Dist. 685. infra §§ 1480, 1481. 
261, 180 Iowa 1210. ; Transferable by will see supra §§ 
8 Leigh 103-10 
[a] Where the one person adverse- (35 Va.) 306. ‘ 6 in 68 C.J. 
salad A Reraae pee A ae ae 44, Fink v. Harder, 162 A. 614, 111 W“erning election see Thies 8 oes 
though he survived testator * two | N.J.Ba. 489; Moore v. Moore, 252 P. Git Mf 
years, it is significant of the will’s|?64, 121 Or. 48. Gi reaynes on death see infra §§ 1324— 


meaning. Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210. 

39. Ala.—Thorington v. Hall, 21 
So. 335, 111 Ala. 323, 56 Am.S.R. 54. 


Ind.—Coulter -v. Crawfordsville 
Trust Co., 88 N.H. 865, 45 Ind.App. 
64, 

Minn.—In re Kelly’s 
N.W. 156, 177 Minn. 3811, 
1268. 

N.Y.—Bacon v. Sayre, 147 N.Y.S. 
522, 84 Misc. 462 [aff 148 N.Y.S. 1105, 
164 App.Div. 909]; Jessup v. Wither- 
bee Real Estate, etc., Co., 117 N.Y.S. 
276, 63 Misc. 649 [dism 124 N.Y.S. 
1118, 139 App.Div. 918]. 


Ohio.—Poland Vv. St. Joseph’s 
Orphan Asylum Assoc., 29 Ohio Cir. 
Ct. 649. 

Or.—Moore v. Moore, 
121 Or. 48 [cit C.J.]. 


Pa.—Santee v. Santee, 64 Pa. 473; 
Kemble’s Estate, 19 Pa.Dist. 635. 


See also Royall v. Eppes, 2 Munf. 
(16 Va.) 479 (holding that, in a case 
involving the construction of a will, 
the parties may rest the decision of 
the cause upon certain specified 
points of law to the exclusion of all 
extraneous facts or circumstances). 

40. Moore v. Moore, 252 P. 964, 121 
Ore4s [eit Cry]: 

41. Coulter v. Crawfordsville 
Trust Co., 88 N.E. 865, 45 Ind.App. 64. 

42. Poland v. St. Joseph’s Orphan 
Asylum Assoc., 29 Ohio Cir.Ct. 649; 
Follmer’s Appeal, 87 Pa. 121. 

43. Minn.—In re Kelly’s Estate, 
p25 NAW, 156, 177 Minn, 311, 67 \A.L; 
R. 1268. 


N.Y.—Starr v. Starr, 


Estate, 225 
67 A.L.R. 


252 P. 964, 


30 N.E. 384, 


[a] Claimant held to have con- 
strued will adversely to his claim.— 
A devisee, by leaving the state for 
more than fifteen years before he 
sued, after the death of the testator, 
to establish the boundary line of a 
tract devised to him, during which 
time he made no claim to any of the 
land in controversy, construed the 
will adversely to his present claim. 
Runyon vy. Pond Creek Coal Co., 248 
S.W. 188, 197 Ky. 757. 


45. Renwick v. Macomber, 
E. 720, 225 Mass. 380. 


46. Richardson Vv. McCloskey, 
(Tex.Commn.App.) 261 S.W. 801 [rev 
on einer grounds (Civ.App.) 276 S.W. 
680]. 


114 N. 


47. Holloway vy. Collee, 247 F. 598 
[aff 255 F. 48, 166. C.C.A. 371]. 


48. Cumming v. Pendleton, 153 A. 


U7 Dye Lb -Conne 1569. 


49. Stipulations and agreement by 
counsel generally see Attorney and 
Client $$: e565 75: 


50. U. S. Trust Co. of New York 
ve Speir, 127 A. 33) 9% Nid. Ba. (150; 


[a] Limit of counsels’ endeavors. 
—Question or questions concerning 
which construction of a will is sought 
must be submitted to court, which 
alone has power of interpreting the 
testament, and the endeavors of coun- 
sel can extend no further than to 
present their views by way of argu- 
ment. U. 8S. Trust Co. of New York 
v. Speir, 127 A, 33, 97 N.J.Hq. 150. 


51. Emery v. Haven, 85 A. 940, 


67 N.H. 5038. 
52. Cross references: 


Nature of will as determining time 
OL i Ue effect see supra § 224 in 


Period referred to relative to: 

Debts in direction to pay see infra 
§ 2559. 

Identity of beneficiary: 
Generally see infra § 1190. 
Ascertainment of class see infra 

§§ 1267-1299. 

Property devised or bequeathed 
generally see infra §§ 1380-1382. 

Probate as relating back to death of 
testator see supra § 1088 in 68 C.J. 

Qualified, defeasible, or conditional 
fees see infra §§ 1b51— 1560, 1564— 
1569. 

Revival or republication by codicil as 
determining date from which will 
speaks see supra §§ 586-590 in 
68 C.J. 

Subsequent incorporation as enabling 
legatee to take see supra § 148 in 
68 C.J. 

Substitution see infra §§ 1356-1370. 

Survivorship see infra §§ 1340-1355. 

Time: 

For performance of condition see 
infra § 1797. 
Of: 
Payment oF legacies see infra §§ 
2631-2639 
Vesting of: 
Interest see infra § 1681. 
Remainder see infra §§ 1703- 
1739. 
Title see infra §§ 2458-2461. 


What law governs see vide Sa 


53. U.S.—Fidelity & olumbia 
Trust Co. v. Lucas, 66 F. (24) cine [rev 


—EE 


*By CHARLES REZNIKOFF (§§ 1168-1171). 


Fer later cases, developments and changes in the law see Annotations, same title and section number. 
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tion®* plainly,®® and will be construed as operating | according to conditions then existing,®* unless the 


52 F.(2d) 298]. , 


Ala.—McGlathery v. Meeks, 121 So. 
67, 219 Ala. 89; Willis v. Barrow, 119 
So. 678, 218 Ala. 549; Henderson v. 
Henderson, 97 So. 358, 210 Ala. 73; 
Holt v. Hermann & Hynde, 64 So. 
431, 185 Ala. 257. 


Ark.—Cavanaugh v. Madden, 299 S. 
Wiel, 275) Ark, 236. 


Cal.—In re Babb’s Estate, 
1039, 200 Cal. 252. 


Conn.—Mead v. Close, 161 A. 799, 
115 Conn. 448; Hartford-Connecticut 
Trust iCo.vtv. ‘Lawrence, 138 <A. 159, 
106 Conn. 178. 


Del.—In re Green’s Estate, 142 A. 
825, 16 Del.Ch. 470. 


Ill._— Levings v. Wood, 170 N.E. 
767, 339 Ill. 11 [rey in part 253 Ill. 
App. 46]; Eckardt v. Osborne, 170 
INGE Sao LU OL La lor Asinkve. O00 
McCormick v. Hall, 168 N.E. 900, 337 
Ili. 232, 66 A.L.R. 1062; Bear v. Milli- 
kin Trust Co., 168 N.E. 349, 386 Ill. 
366, 73 A.L.R. 173; Havill v. Havill, 
163 N.E. 428, 332 Ill. 11; Peo. v. Camp, 
122 N.E. 438. 286 Ill. 511; Dickinson v. 
Belden, 108 N.E. 1011, 268 Ill. 105. 


Ind.—Shriver v. Montgomery, 103 
N.E. 945, 181 Ind. 108; Guynn v. Wa- 
bash County Loan & Trust Co., 101 N. 
EK. 738, 53 Ind.App. 391. 


Iowa.—Van Pappelendam v. Thom- 
as, 137 N.W. 952, 157 Iowa 358; Court- 
ney v. Courtney, 129 N.W. 52, 149 
Iowa 645; In re Wells’ Estate, 120 N. 
W. 713, 142 Iowa 255. 


Ky.—Gooding v. Watson’s Trustee, 
31 S.W.(2d) 919, 235 Ky. 562; Light- 
foot v. Beard, 20 S.W.(2da) 90, 230 Ky. 
488; Noe’s Guardian v. McKinney, 17 
Ss. W. (2d) 1007, 229 Ky. 726; Hrdman’s 
Adm’ v. Erdiman’s Ex’r and Trustee, 
ie S.W.(2d) 756, 229 Ky. 162; Phillips 

. Murphy, 218 SW. 250, 186 Ky. 763. 


Me.—Strout v. Chesley, 132 A. 211, 
125 Me. 171; Cook v. Stevens, 134 A. 
195, 125 Me. 378. 


252 P. 


Md.—Livingston v. Safe Deposit &}, 


Trust Co. of Baltimore, 146 A. 432, 157 
Md. 492; Duering v. Brill, 96 A. 269, 
127 Md. 104. 


Mass.—First Nat. Bank v. Union 
Hospital of Fall River, 183 N.E. 247, 
281 Mass. 64; Lovering v. Balch, 96 
N.E. 142, 210 Mass. 105; Sibley v. 
Maxwell, 89 N.E. 232, 203 Mass. 94, 


Mich.—In re Allen’s Estate, 216 N. 
W. 446, 240 Mich. 661; lLaurain v. 
Ernst, d11 N.W. 623, 237 Mich. 252; 
Stender v. Stender, 148 N.W. 255, 181 
Mich. 648. 


Mo.—In re Rahn’s Estate, 291 S.W. 
120, 316 Mo. 492, 51 A.L.R. 877 [cert 
den’ sub nom. Martin v. Ahrens, 47 S. 
Ct. 59 '274°UIS. 745,71 Lid. 132533 
Neibling v. Methodist Orphans’ Home 
Ass'n, 386 S.w. 58,0 -Ol5ee Mio. 7578, > bik 
Aus? 639; Hannibal Trust Co. v. 
Elzea, 286 Sw. 371, 315 Mo. ore Cox 
v. Jones, 129 S.W. 495, 229 Mo. 53 


N.J.—Goetter v. Berth, 133 A. 872, 
99 N.J.Eq. 625; Harris v. Harris, 127 
A. 108, 97 N.J.Eq. 190; Voorhies v. 
Otterson, 57. As’, 428, 66 N.J.Eq.. 172; 
Inhabitants — of Phillipsburg anv Nis 
Bruch, 37 N.J.Eq. 482. 


N.Y.—Carley v. Harper, 114 N.E. 
351, 219 N.Y. 295; Jacoby v. Jacoby, 
80 N.E. 676, 188 N.Y. 124; Irwin v. 
Teller, 80 N.B. 376, 188 N.Y. 25 [rearg 
den 81 N.E. 1166, 188 N.Y. 578]; Neilis 
v. Nellis, 3 N.E. 59, 99 N.Y. 505; Mc- 
Lean v. Freeman, 70 N.Y. 81 [aft 9 
Hun 246]; Brundage v. Brundage, 
60 N-Yeub444 fati 65° Barb. 397, 
Thomps.&C. 82]; Gridley v. Gates, 240 
Nav. Se2260;-228- App. Div...5795 In re 
Werlich’s Will, 179 N.Y.S. 692, 190 


App.Div. 353 [rev 176 N.Y.S. 269, 107 
Misc. 207]; Nolan v. Nolan, 154 N.Y.S. 
355, 169 App.Div. 372, 15 Mills Surr. 
455; In re Hendrickson, 125 N.Y.S. 
309, 140 App.Div. 388; O’Keeffe v. 
Westphal, Les? NYS. 82%)" L392 lApp. 
Div. 82; ‘Simpson v. Simpson, 113 N. 
WES 370, 129 App.Div. 200 [aff 112 N. 
YiS. 155; Soe Mise.196/ and Li2eN. Yes: 
370 (aff 91 N.E. 1120, 197 N.Y. 586)1]1; 
In re Duffy’s Will, 256 N.Y.S. 743, 143 
Mise. 421; In re Shevlin’s Will, 256 
INGEN GIS 513, 143 Misc. 213; In re Snow- 
den’s Estate, 245 N.Y.S. 204, 137 Misc. 
56; In re Phelps’ Will, 232 N.Y.S. 418, 
133 Misc. 450; In re Bertuch’s Will, 
230 N.Y.S. 789, 182 Mise. 731 [rev on 
another ground 232 N.Y.S. 36, 225 App. 
Div. 773]; In re Gorges’ Ex’rs, 197 
NOY. SS? W167 120 eMisen 1d; Pruiyn’ “ve 
Sears, 161 N.Y.S. 58, 96 Misc. 200. 


Ohio.—Gale v. Keyes, 186 N.E. 755, 
45 Ohio App. 61. 


salloway v. Hardison, 60 S. 


W. (24) 155. 


Tex.—Ellsworth v. 
App.) 295 S.W. 206. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501; In re Walbridge’s 
Will, 150 A. 126, 102 Vt. 429. 


Wash.—In re Hall’s Estate, 292 P. 
401, 159 Wash. 236; In re Hoscheid’s 
Estate, 139 P. 61, 78 Wash. 309. 


Wis.—In re Squier’s Hstate, 225 N. 
W. 184, 199 Wis. 51. 


[a] Phrase of will is to be con- 
strued with reference to the principle 
that a will speaks as of the time of 
the testator’s death. McInnes y. Spil- 
lane, (Mass.) 185 N.E. 47. 


[b] Codicil speaks from the time 
of the testator’s death. Lightfoot v. 
Beard, 20 S.W.(2d) 90, 230 Ky. 488; 
Brundage v. Brundage, 60 N.Y. 544 
[aff 65 Barb. 397, 1 Thomps.&C. 82]; 
In re Ray’s Estate, 156 A. 64, 304 Pa. 
421, 79 A.L.R. 772. Codicil as part 
of will see supra § 1164. Will as 
speaking as of date of codicil see su- 
pra § 586 in 68 C.J. 


[c] Reference to beneficiary who 
predeceased testator need not be con- 
sidered in construing the will. Simp- 
son v. Trust Co. of America, 22 IN: 
S. 370 aft 112: N.Y.S.) 155,°59 Misc: 
IG Catioll3. NEYoS, 30). L29 @App.Div. 
200 [aff 91 N.E. 1120, 197 N.Y. 586])]J. 


[d] Contemplated survival of leg- 
atees and devisees.—Testamentary 
dispositions of property always imply 
survival of legatees and devisees be- 
yond the testator’s life. Ater v. Mc- 
Clure, 161 N.H. (129, 329. Ill. 519. 


54. Cal.—tIn re Cowell’s Estate, 139 
P. 82, 167 Cal. 222. 


Conn.—Travis v. Wolcotville School 
Soc., 155 A. 904, 113 Conn. 618. 


Ky.—Campbell vy. Hinton, 150 S.W. 
676, 150 Ky. 546. 


N.Y.—In re Sargent’s Estate, 214 
N.Y.S. 479, 215 App.Div. 639 [aff 211 
N.Y.S. 778, 125 Mise. 498]; In re Hal- 
vordson’s Will, 243 N.Y.S. 123, 137 
Mise. 75. 


Or.—In re Banfield’s Estate, 3 P. 
(2d) 116, 299 P. 323, 137 Or. 256; Ka- 


SOP Wi aser,lot weal oo. OFist be. 


Pa.—Benson’s Estate, 32 <A. 654, 
169 Pa. 602. 


R.I.—City Bank Farmers’ Trust Co. 
v. Taylor, 163 A. 734. 


“It is a fundamental rule of the 
construction of wills that the will 
speaks from the death of the testator, 
qualified, however, with the right of 
the testator to make it speak at any 
other time he may see fit by special 
provisions in the will.” In re Gor- 


Aldrich, (Civ. 
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don’s Estate, 236 N.W. 387, 38, 2138 
Iowa 6 

{a] Rule that will speaks as of 


death of testator will not be applied 
so as to defeat the testator’s intent. 
Johnson vy. Palmer, 107 A. 291, 118 Me. 
226; In re Freeman’s Estate, 187 N. 
W. 411, 151 Minn. 446; In re May’s 
Hstate, 160 N.W. 790, 1385 Minn. 299; 
Truesdell v. Pierce, 137 N.Y.S. 349, 152 
App.Div. 453. 


[b] Any clause.—If the expres- 
sions of the will indicate that the tes- 
tator intends that any clause shall 
speak from a different date than from 
the time of his death, it will be given 
that effect. Voorhies v. Otterson, 57 
A. 428, 66 N.J.Eq. 172. 


55. Downing v. Grigsby, 96 N.E. 
513, 251 Ill. 568; Palmer v. French, 32 
S.W.(2d) 591, 326 Mo. 710; Landrum 
mig aes 159 S.B. 546, 161 S.C. 


[a] From terms of whole will.— 
Folge v. French, 32 S.W.(2d) 591, 326 
coi 05 


56. Ala.—Blakeney v. Du Bose, 52 
So. 746, 167 Ala. 627. 


Conn.—Gold vy. Judson, 21 Conn. 
aaa, Canfield v. Bostwick, 21 Conn. 
oV. 


Ind.—Hopkins v. Ratliff, 17 N.E. 
288, 115 Ind. 218; Brown v. Critchell, 
7 NE. 888, 11 N.E. 486, 110 Ind. 31: 
Bennett v. ‘Gaddis, 79 Ind. 347. 


Iowa.—Courtney v. Courtney, 129 N. 
W. 52, 149 Iowa 645; In re Wells’ Es- 


tate, 120 N.W. 713, 142 Iowa. 255; 
Lewis v. Curnutt, 106 N.W. 914, 130 
Iowa 423. 


Ky.—Reuling’s Ex’x v. Reuling, 126 
S.W. 151, 137 Ky. 637; Breidenbach v. 
Walter’s Ex’rs, 119 S.W. 204; Penn’s 
Ex’r v. Penn's’ Ex’r, 87 S.W. 306, 120 
EGY.15 D1, 2, Kovels 946; Perry v. Perry, 
60 S.W. 855, 110 Ky. 16, 22 Ky.L. 1518); 
Howell vy. Ackerman, 11 S.W. 819, 89 
Ky. 22, 11 Ky.L. 251; Louisville Trust 
Co. v. Dohn, 63 SiW. 785; © Gray's 
Pp ee Pash, 66 S.W. ges 24 Ky.L. 


Meine ee v. Alden, 42 A. 358, 92 
Me. 177 


Mia Route v. Boone, 
94 Md. 472. 


Mass.—Sibley v. Maxwell, 
232, 203 Mass. 94; 
N.E. 10438, 
Ann. 270; 
86. 


Mich.—Clark v. Mack, 126 N.W. 
632, 161 Mich. 545, 28 L.R.A.N.S. 479. 


Minn.—In re Rong’s Estate, 123 N. 
W. 471, 806, 109 Minn. 191, 26 L.R.A. 
N.S. 825. 


Mo. Cox Vv. Jones, 129 S.W. 495, 229 
Mo. 53. 


N.J.—Henderson v. Henderson, 77 
AS 348, Wi N.J. Ed. Sly @Vioornlesucyes 
Otterson, 57 A. 428, 66 N.J.Eq. 172. 


N.Y.—Matter of Kings County 
rust, \Co.," 125 UN-Y/Sit TL8 14s App. 
Div. 43 [aff 125 N.Y.S. 159, 68 Misc. 
278, 7 Mills Surr. 553]; Matter of 
Hendrickson, 125 N.Y.S. 309, 140 App. 
Div. 388; Simpson v. Trust Co. of 
America, 113 N.Y.S. 370, 129 App.Div. 
200 [aff 91 N.E. 1120, 197 N.Y. 586]; 
Irving v. Bruen, 97 N.Y.S. 180, 110 
App.Div. 558 [aff 79 N.E. 1107, 186 N. 
Y. 605]; Tilden v. Greene, 7 Nexrwe 
382, 54 Hun 231 [rev 2 N.Y.S. 584, and 
aff 28 N.E. 880, 130 N.Y. 29, 27 Am. 
S.R. 487, 14 L.R.A. 33]; McNaughton 
v. McNaughton, 41 Barb. 50 [aff 34 N. 
Y. 201]; Lang v. Ropke, 7 N.Y.Super. 
363,.) LOSING ues Obst TOcre boxe Ve 
Phelps, 17 Wend. 393 [aft 20 Wend. 
437]; Van Vechten v. Van Veghten, 8 


51 Ak 396, 


89 N.E. 
Crapo v. Price, 76 
190 Mass. 317, 11 Prob.Rep. 

Sears v. Russell, 8 Gray 
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contrary intention is shown,>” or there are circum- 
stances which indicate that to enforce the rule will 
not carry out the intention of the testator.°* Where 
a contrary intention is manifest on the fact of the 
will, the will will be read as of the time when the 
testator intended it should speak.°® 
of jurisdictions, the rule is statutory;°° but where 
at the time of writing his will, had no 
power to create an estate which he might have ereat- 
ed at his death, the statute does not ercate the pow- 
A statutory provision that a disposition, the 
terms of which express no time, neither past nor fu- 


a testator, 
er.®1 


Paige 104. 


N.C.—Scales v. Scales, 59 N.C. 163; 
Robbins v. Windly, 56 N.C. 286; Gar- 
rison vy. Eborn, 56 N.C. 228; Gwyn v. 
Gwyn, 54 N.C. 145; Tayloe v. Bond, 
AD ENEG, 25. 


Ohio.—Kent v. Mahaffey, 10 Ohio 
‘St. 204; Ridenour v. Callahan, 29 Ohio 
Cir.Ct. 65; Kunkle v. Fisher, 15 Ohio 
NSEAN.S. col, apa Lert Cyc. 


Pa.—McKinley v. Martin, 75 A. 734, 
226 Pa. 550, 1834 Am.S.R. 1076; In re 
Brown’s Estate, 42 A. 890, 190 Pa. 464; 
Fidelity Ins., etc., Co.’s Appeal, 1 A. 
233, 108 Pa. 492; Neale’s Appeal, 104 
Pa. 214; In re Clarke’s Hstate, 82 Pa. 
528; Hildeburn’s Estate, 8 Pa.Co. 369. 


R.I.— Coggeshall v. Home for 
Haat aoa Children, 31 A. 694, 18 R.I. 


fee aE AST v. Garrett, 21 S.C.Hq. 
(a. 

Tenn.—Farley v. Farley, 
921, 121 Tenn. 324. 


soy baie tea geed v. Ryan, 27 Tex. 


eae ee v. Kain, 23 S.H. 650, 
40 W.Va. 758 


115 S.W. 


Eng.—Cox vy. Fonblanque, L.R. 6 
Eq. 482. 
57. Ala.—Crawford v. Carlisle, 89 


So. 565, 206 Ala. 379; Caldwell v. 
Caldwell, 85 So. 493, 204 Ala. 161. 


Ark.—State' v. Gaughan, 187 S.W. 
918, 124 Ark. 548. 


Cal.—iIn re Duffill’s Estate, 183 P. 
337, 180 Cal. 748. 


Conn.—Gold vy. Judson, 21 Conn. 
eae Canfield v. Bostwick, 21 Conn. 


Ill. Jackson v. Knapp, 1380 N.E. 
524, 297 Ill. 2138; People v. Camp, 122 
N.E. 43, 286 Ill. 511; Abrahams v. 
Sanders, 113 N.E. 737, 274 Ill. 452. 


Ind.—Wilson v. Moore, 86 Ind. 244. 


Ky.—Clay: v. Anderson, 262 S.W. 
604, 203 Ky. 384; Phillips v. Murphy, 
218 S.W. 250; Reuling’s Ex’x v. Reul- 
ine ZO SW Lode hetuiy.Os05, COrn- 
wall v. Hill, 117 S.W. 311, 135 Ky. 641; 
Howell v. Ackerman, 11 S.W. 819, 89 
Ky. 22, 11 Ky.L. 251: 


Md.—Stahl v.,EMmery, 127 A. 760, 
147 Md. 123; Bartlett v. Ligon, 109 A. 
473, 185 Md. 620; Bourke v. Boone, 51 
A. 396, 94 Md. 472; Taylor v. Watson, 
3b) Mids 519. 


Mass.—Galloupe v. Blake, 142 N.E. 
818, 248 Mass. 196; Pratt v. Dean, 140 
N.E. 924, 246 Mass. 300; Young v. 
Stearns, 125 N.E. 697, 234 Mass. 540, 
8 A.L.R. 1010; Green v. Kelley, 118 
N.E. 235, 228 Mass. 602; Lyford v. 
McFetridge, 117 N.E. 589, 228 Mass. 
285; Crapo v. Price, 76 N.H. 1043, 190 
Mass. 317, 11 Prob.Rep.Ann. 270. 


Mich.—Clark v. Mack, 126 N.W. 632, 
161 Mich. 545, 28 L.R.A.N.S. 479. 


Mo.—Williamson v. Roberts, 187 S. 


WILLS 


In a number 


of areeutione? 


W. 19. 


N.J.—Supp v. Second Nat. Bank & 
Trust Co., 130 A. 549, 98 N.J.Hq. 242; 
Young Men’s Christian Ass’n of Mata- 
wan v. Appleby, 127 A. 25, 97 N.J:EKq. 
95 faff 130 A. 921, 98 N.J.Eq. 704]; 
Gray v. Hattersley, 24 A. 721, 50 N.J. 
Eq. 206; Phillipsburgh v. Bruch’s 
Ex’r, 37 N.J.Eq. 482. 


Y.—In re Werlich’s Will, 179 N. 


N. 
Y.S. 692, 190 App.Div. 353 [rev 176 


NYS. 2169, 107, Mise. oils Erwin v. 

Waterbury, 174 NYS 67, 186 App. 
Div. 569; Jn, re. Harden; 464 N.Y.S. 
1014, 177 App.Div. 831 [aff 117 N.B. 
1069]; In re Lutz’s Estate, 202 N.Y.S. 


845, 122 Misc. 386; In re Ay ae ts 
Will, 202 N.Y.S. 496, 122 Mis 56; 
a re Merritt’s Es state, 180 N.Y. Ss. grt: 

Van Vechten v. Van Veghten, 8 Paige 
104, 


N.C.—Gwyn v. Gwyn, 54 N.C. 145. 


Ohio.—Reynolds v. Reynolds, 9 
Ohio App. 3387. 


Or.—In re Denning’s Hstate, 229 P. 
912, 112 Or. 621; In re Wilson’s Estate, 
167 P. 580, 85 Or. 604. 


Pa.—In re Gerber, 46 A. 497, 196 Pa. 
366; Walls v. Walls, 37 A. 859, 182 
Pa. 226; Fidelity Ins., etc., Co.’s Ap- 
Wea) VAN NZS RO wu wane de se rhe oe 
Clarke’s Estate,. 82 Pa. 528. 


Tenn.—Ford v. Cottrell, 207 S.W. 
734, 141 Tenn. 169; Farley v. Farley, 
115, S.W...921, 121 Tenn. 324. 


Tex.—Verhalen vy. Klein, (Civ.App.) 
268 S.W. 975; Hagood v. Hagood, (Civ. 
App.) 187 S.W. 228; Hagonod v. Ha- 
good, (Civ.App.) 186 S.W. 220. 


Vt.—tIn re Bugbee’s Will, 102 A. 484, 
92 Vite Arcos 


Va.—Hurt v. Hurt, 93 S.E. 672, 121 
Va. 413. 


Wash.—In re Thompson’s Estate, 
10 P.(2d) 245, 168 Wash. 32; White 
v. Chellew, 185 P. 619, 108 Wash. 526; 
In re Nichols’ Estate, 172 P. 1146, 102 


Wash. 303, L.R.A.1918E 986. 
ere Heckler v. Young, 264 Ill.App. 
59. Baker yv. Hibbs, 149 N.W. 8&5 


167 Iowa 174; Harris v. Harris, 127 
A. 108, 97 N.J.Eq. 190; Phillipsburgh 
v. Bruch’s Ex’r, 37 N.J.Eq. 482. 


60. See statutory provisions; and 
First) Naty Bank?) Cann's)) fiz'x bh 7 
S.W.(2d) 461, 247 Ky. 618 [cit St. § 
4839]; Cornwall v. Hill, 117 S.W, 311, 
135 Ky. 641 (under St. [1909] § 4839 
[Russell St. § 3962], where a will is 
made in contemplation of the carry- 
ing out of a composition with eredi- 
tors, it should be read as if speaking 
from that time rather than from the 
time of the execution of the will); 
Gordon v. Ehringhaus, 129 S.H. 18 mi 
190 N.C. 147 (construing Comp. St. § 
4165); Garrison y. Eborn, 56 N.C. 228 
(construing Acts [1884] e¢ 88 § 3); 
Annear’s Estate, 29.Pa.Dist. 44 [cit 
Act June 4, 1879 and Wills Act June 
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ture, refers to the time of making the will is control- 
ling only when it cannot be determined from the lan- 
guage of the will itself, or from the. circumstances 
of the case, whether the testator described the lega- 
ey or the legatee as of the date of the will or as 
of some other date.°? 
as though exceuted immediately before the death 
of the testator relates, it has been explained, to the 
effect and operation of the instrument rather than 
to its construction,®* but, as regards the intention of 
the testator, the will is to be construed as of the date 


The rule making a will speak 


For many purposes, a will speaks 


7,1917§9 (P. L. p 403)]; Allen’s Es- 
tate, 7 Pa.Co. 14 (under the act of as- 
sembly, although a will was executed 
before a partnership between the tes- 
tator and his son was formed, a pro- 
vision for eompensation for carrying 
on the business contemplated com- 
pensation in addition to a share of the 
profits); Moran v. Cornell, 142 A. 605, 
49 R.I. 808 (construing Gen. L. [1923] 
§ 4296); Murchison v. Wallace, 159 
S.E. 106, 156 Va. 728 [cit Code (1919) 
§ 5236]; Green v. Standard Trusts 
Co., 22 Man. .397, 20 West.L.R. 488, 1 
West. Wkly. 992 (ner Richards, J. A., 
under Manitoba Wills Act § 22, al- 
though certain life insurance, if un- 
disposed of, assuming that the docu- 
ment so providing was valid, was to 
go to the testator’s widow, the life 
insuranee was disposed of by will 
otherwise); Re Thompson, 16 Ont.W. 
Nw 227 (under Wills Acti §. 275) (),.a 
contrary intention to the will speak- 
ing immediately before the death of 
the testator is not indicated by the 
fact that when the will was executed 
there was a mortgage on the real 
estate of the testator which has since 
been discharged, although in fact 
replaced by another, where the words 
of the will, “the mortgage upon my 
real estate,’ while in one sense de- 
scribing the charge then existing, 
convey nothing in themselves clearly 
excluding another mortgage if sub- 
stituted for it). 


[a] Ifere use of past tense does 
not amount to a contrary intention 
within the meaning of the statute pro- 
viding that every will shall be con- 
strued to take effect as if it had been 
executed immediately before the 
death of the testator unless a con- 
trary intention shall appear by the 


will. In re Davies, [1925] Ch. 642 
(construing Wills Act [18387] § 24). 
61. Neale’s Appeal, 104 Pa. 214 
[foll Hildeburn’s Estate, 8 Pa.Co. 
369]. 
62. Succession of McBurney, 115 


So: 618, 165 La. 357 (construing Civ. 
Code § 1722). 

€3. Henderson v. Henderson, 77 A. 
348, 77 N.J.Hq. 317. See Gray v. Hat- 
tersley, 24 A. 721, 723, 50 N.J.Eq. 206 
(‘The rule that a will, fer some pur- 
poses, speaks from its date, and for 
other purposes from the death of the 
testator, applies only to the ascer- 
tainment of the property which pass- 
es by it. It relates to the effect and 
operation of the instrument, rather 
than to its construction. It has no 
application to a case where the mean- 
ing of language is involved’). 


64, Ill.—Heckler v. Young, 264 Ill. 
App. 34. 


Iowa.—In re Warren’s Estate, 234 
N.W. 835, 211 Iowa 940. 


Me.—Spear v. Stanley, 149 A. 603, 
129 Me. 55, 75 ALR: 470. 


Mich.—In re Mandelle’s Estate, 233 
N.W. 230, 252 Mich. 375. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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as of the death of the testator :** a will operates®® 
and takes effect®’ as of the time of the testator’s 
death; if the language of the will is general, and 
not specific or limited, the will speaks from the tes- 
For some purposes, a will is con- 


tator’s death.®§ 


N.J.—Dulfon y. Keasbey, 162 A. 102, 
111 N.J.Eq. 2238. 


Pa.—In re Peterson’s Estate, 89 A. 
126, 242 Pa. 330; Annear’s Estate, 29 
Pa.Dist. 44; Sampson’s Estate, 5 Pa. 
Dist.&Co. 262. 


R,J.—Moran vy. Cornell, 142 A. 605, 
49 RI. 308 (although under Gen. L. 
[1923] § 4296, a will is construed to 
speak and take effect as if it had been 
executed immediately before the 
death of the testator, facts and cir- 
cumstances existing at the time of its 
execution may be considered in de- 
termining his intention). See Mc- 
Canna v. Hanan, 142 A. 609, 611, 49 
R.I. 349 (“the question of the testa- 
tor’s intent in a will case is affected, 
even though the will speaks as of 
the testator’s death, by consideration 
of facts known to the testator when 
writing the will’). 

See Whitehurst v. White, (Va.) 
169 S.E. 724, 726 (‘while a will ordi- 
narily speaks as of the date of the 
death of the testator, yet in its con- 
struction we try to see things as he 
saw them when it was written’’). 


See also cases infra this note; 
infra text and notes 65-75. 


“It is not expressive of the whole 
subject to say that a will speaks as 
of the date of the death of the maker. 
It is more accurate to say that a will 
is not operative until the death of the 
maker and then speaks the intention 
of the maker at the time of its ex- 
ecution.’”’ In re Mandelle’s Estate, 
233 N.W. 230, 231, 252 Mich. 375 [quot 
Heckler v. Young, 264 Ill.App. 34, 40]. 


[a] Possibility of anticipation.— 
The rule that a will speaks from the 
death of the testator applies only so 
far as the facts and circumstances 
are susceptible of anticipation by the 
testator, so that he can place himself 
in the position he will be in at the 
time of his death in respect of his 
property and family. Matter of Hop- 
kins, 89 N.Y.S. 467, 43 Mise. 464, 4 
Mills Surr. 268 [aff 92 N.Y.S. 468, 102 
App.Div. 458]. 


65. WNeale’s Appeal, 104 Pa. 214. 
See Henderson v. Henderson, 77 A. 
348, 349, 77 N.J.Eq. 317° Cfa will is 
for some purposes regarded as speak- 
ing from the death’). See also cas- 
es infra this note; and notes 66-68. 


[a] Since it takes effect only at 
death, a will generally speaks from 
the testator’s death. In re Gardner’s 
Hstate, 4 P.(2d) 686, 89 Colo. 523. 


[b] Where it is impossible to say 
with certainty in what year will was 
executed, it must be considered as ex- 
ecuted in the year of the testator’s 
death, under the provisions of the 
statute that every will must be con- 
strued to speak and take effect as if 
it had been executed immediately be- 
fore the death of the _ testator. 
Smith’s Estate, 7 Pa.Dist. 381 (con- 
struing Act June 4, 1879 [P. L. p 88]). 


66. Ariz.—Hill v. Hill, 294 P. 831, 
37 Ariz. 406. 

Del.—Equitable Trust Co. v. Snad- 
er, 154 A, 15, 17 Del.Ch. 308. 

Jll.— Peter y. Peter, 175 N.E. 846, 
$43 Ill. 493, 75 A.L.R. 890; Halderman 
v. Halderman, 174 N.E. 890, 342 Ill. 
550. 

Ky.—Faulkner’s Guardian vy. Faulk- 
ner, 35 S.W.(2d) 6, 237 Ky. 147. 


Me.—Spear v. Stanley, 149 A. 603, 
[69 Cc. J.—9] 


and 
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129 Me. 55, 75 A.L.R. 470. 


Md.—Gassinger vy. Thillman, 153 A. 
19, 160 Md. 194. 


N.Y.—Thorburn vy. Wende, 257 N. 
Y.S. 186, 235 App.Div. 424 [mod 255 
N.Y.S. 979, 235 App.Div. 757 (aff 251 


N. YS) 7735 4 eMisess S2)ileekin ere 
Grace’s Estate, 248 N.Y.S. 543, 232 
App.Div. 76 [aff 185 N.E. 712, 261 N. 


Y. 502]; In re Winburn’s Will, 
N.Y.S. 584, 139 Misc. 5. 


Or.—In re Pape’s Estate, 297 P. 845, 
135, Or. 650. 


Tex.—Jones v. Eastham, (Civ.App.) 
36 S.W.(2d) 538. 


See Kunkle v. Fisher, 15 Ohio N. 
P.N.S. 351 (a will must be construed 
as operating according to the state 
of things existing at the death of the 
testator). 


67. Ala.—East v. Carter, 
26, 225 Ala. 556. 


Colo.—In re Gardner’s Estate, 4 P. 
(2d) 686, 89 Colo. 523. 


Ky.—Slack v. Downing, 233 Ky. 554, 
26 S.W.(2d) 497. 


La.—Ramsey v. Beck, 91 So. 674, 
151 La. 190. 


Mass.—Hooper v. Hooper, 89 N.E. 
161, 203 Mass. 50. 


N.J.—Doty v. Teller, 23 A. 944, 54 
N.J.Law 163, 83 Am.S.R. 670; Swet- 
land v. Swetland, 134 A. 822, 100 N.J. 
Eq. 196 [aff 140 A. 279, 102 N.J.EKq. 
294]; Holme v. Shinn, 62 N.J.Eq. 
1,49 A. 151. ; 


N.Y.—McLean v. Freeman, 70 N.Y. 
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144 So. 


81 
Pa.—Neale’s Appeal, 104 Pa. 214. 


R.I.—City Bank Farmers’ Trust Co. 
v. Taylor, 163 A. 734 (unless contrary 
intention affirmatively appears). 


See Webb v. Webb, 163 S.W. 1167, 
111 Ark. 54 (in the absence of lan- 
guage showing a contrary intention) ; 
Verhalen y. Klein, (Tex.Civ.App.) 268 
S.W. 975, 977 (“generally true’’). 


See also supra text and note 63. 


[a] For all purposes.—Neale’s Ap- 
peal, 104 Pa. 214. 


[b] While testator is living, a will 
neither confers nor divests any rights. 
Slack vy. Downing, 26 S.W.(2d) 497, 
233 Ky. 554. 


[ec] Disposition mortis causa can 
have no effect until the death of the 
testator. Ramsey v. Beck, 91 So. 674, 
Lode Baloo: 


[d] Testamentary exercise of pow- 
er.—Hooper v. Hooper, 89 N.E. 161, 
203 Mass. 50. Testamentary powers 
generally see infra §§ 1925-1966. 


[e] Whether will is within stat- 
ute against perpetuities must be de- 
termined as of the time of the testa- 
tor’s death. In re Rong’s Estate, 123 
N.W. 471, 806, 109 Minn. 191, 26 L.R.A. 
N:'S. 825; In re Drury’s Will, 226 N. 
West Ti2t 222). App Diva oct bmotion to 
dismiss appeai den 162 N.H. 524, 248 
N.Y. 559 (mod on another point 163 
N.E. 133, 249 N.Y. 154, and rearg den 
164 N.E. 586, 249 N.Y. 568)]; In re 
Manning’s Will, 234 N.Y.S. 109, 133 
Misc. 695 [aff 235 N.Y.S. 835, 227 App. 
Div. 644 (aff 170 N.E. 135, 252 N.Y. 
540)1. Validity of will determined 
not by what actually happened since 
testator’s death but by what might 
have happened see Perpetuities § 117. 
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sidered as speaking from its execution :°® as regards 
the intention of the testator, a will is to be construed 
as of the date of its execution’® in the light of eir- 
cumstances then surrounding’! and known to7? the 


68. Gold v. Judson, 21 Conn. 616; 
Tayloe v. Bond, 45 N.C. 5. 


69. Conn.—Gold _ vy, 
Conn. 616. 


N.J.—Gray v. Hattersley, 24 A. 721, 
50 N.J.Eq. 206. 


N.Y.—In re Foster’s Estate, 251 N. 
Y.S. 797, 140 Mise. 341. 


Ohio.—Gale v. Keyes, 186 N.E. 755, 
45 Ohio App. 61. 


Or.—Kaser vy. Kaser, 187 P. 187, 68 
Ori 1535 ; 


See cases infra this note; and notes 
70-74. 


[a] As circumstantial evidence, 
showing a collateral intention of the 
testator, a will should be construed 
as indicating conditions which exist- 
ed at the date of its execution. East 
v. Karter, 144 So. 26, 225 Ala. 556. 


70. Ark.—Webb v. Webb, 163 S.W. 
1167; 111, Ark. 64. 


Ky.—Maupin vy. Goodloe, 6 T.B.Mon. 
399. 


N.Y.—In re Hoffmann’s Estate, 262 
N.Y.S. 505, 146 Misc. 535; In re Yates’ 
Estate, 259 N.Y.S. 131, 144 Mise. 409; 
In re Watson’s Will, 258 N.Y.S. 755, 
144 Mise. 213 [mod on another point 
262 N.Y.S. 394, 237 App.Div. 625 (mod 
on another point 186 N.E. 787, 262 N. 
Y. 284)]. See McLean vy. Freeman, 70 
N.Y. 81, 87 [aff 9 Hun 246] (‘in as- 
certaining the intent of the testator, 
it [the will] may be considered as 
speaking qualifiedly at the time of 
its execution”). 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir.Ct. 278, 12 Ohio Cir.Dee. 131. 


Pa.—In re Whiteside’s Estate, 153 
A. 728, 302. Pa. 452: 


Wash.—In re McNulta’s Estate, 12 
P.(2d) 389, 168 Wash. 397; Peiffer v. 
Old Nat. Bank & Union Trust Co., 6 
P.(2d) 386, 387, 166 Wash. 1. 


See also supra text and note 64. 


[a] Only relevant intention of tes- 
tator in construing ‘will is that ex- 
isting when document was executed. 
Morris v. Sickly, 31 N.H. 332, 133 N.Y. 
456; In re Anderson’s Will, 256 N. 
Y.S. 529, 143 Mise. 250; In re Mehler’s 
Will,” (255° IN.Y.S: 7495) 1438 Mise, 1635 
Matter of Sheffer, 249 N.Y.S. 102, 139 
Mise. 519; Matter of Lilienthal, 246 
N.Y.S. 459, 1389 Misc. 225; Matter of 
Sea 247 N.Y.S. 5938, 138 Misc. 


[b] Language of will must ordi- 
narily be interpreted as of the date 
at which it is used. Webb v. Webb, 
HOS S.-W. wl OTN LL Arkaba ae ere) 
Bees Estate, 221 N.W. 369, 206 Iowa 
786. 


[c] By statute, the intention of 
the testator must be determined as of 
the time of the execution of the will. 
See statutory provisions; and Peiffer 
v. Old Nat. Bank & Union Trust Co., 6 
P.(2d) 386, 387, 166 Wash. 1 [cit Rem- 
ington Comp. St. § 1415]. 


71. Cook v. Stevens, 134 A. 195, 125 
Me. 378. See Nelson v. Minton, 187 
N.E. 576, 577, 46 Ohio App. 39 (the 
intention of the testatrix “must be 
ascertained from the language used, 
applied to the facts existing at the 
time of the writing of the will, or pos- 
sibly at her death’’). 


72. West v. Sellmayer, 133 A. 333, 
150 Md. 478. i 
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testator;7? wherever a testator refers to the state 
of affairs existing at the date of his will,’* or intends 
in any other way to abridge the ambulatory capacity 
of the instrument,’® its construction must be such as 
to conform to the special intention thus indicated 
or expressed. Where a testator intentionally dates 
his will otherwise than with the actual date of exe- 
cution, the date given must be considered in deter- 
mining the construction.’® 


Retrospective operation. The rule of statutory 
construction that the words of a legislative enact- 
ment will not be given a retroactive effect unless the 
language used permits no other reasonable construc- 
tion’’ does not apply in the construction of wills.78 

Time of publication of will is not necessarily fixed 
by its date.7° 

[§ 1169] b. Effect of Change in Conditions or 
Circumstances.°® Conditions or circumstances aris- 
ing subsequent to the execution of a will®? and which 
were probably not foreseen or anticipated at the 
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of the will, although they may have the effect of 
making its provisions, or some of them, ineffective. 

In such ease, the ey pres doctrine may be used to car- 
ry out the testator’s intentions as far as possible.®* 
The courts cannot construe the will on the basis of 
conditions arising after the death of the testator.*° 
Neither the changed value of money and property 
nor the changed circumstances and needs of a benefi- 
ciary justify a court in modifying the provisions of 
a will to meet the changed circumstances and condi- 
tions.8® Although, where two constructions of a will 
are possible, that construction should be chosen 
which fits a possible situation liable to occur after 
the testator’s death, and which he may be justly pre- 
sumed to have contemplated in framing his will,§? 
the court is not to assume that a testator must have 
thought of things which he might have, or ought to 
have, thought of ;88 the court cannot determine by 
mere conjecture that the testator omitted from his 
will provisions that he would have incorporated if 
he had not overlooked probable future occurrences, 


time®? cannot alter the construction of the language 


73. Consideration of circumstanc- 
es at time of execution of will gen- 
icerh see supra § 1120, and infra 

1174. 


74. Travis v. Wolcotville School 
Soc., 155 A. 904, 113 Conn. 618; Gold 
Viodudason, 21 Conm, 616;.. Rogers v. 
Rogers, 47 N.E. 452, 153 N.Y. 347; 
Wetmore’v. Parker, 52 N.Y. 450 [aff 
7 Lans. 121]; Matter of Hopkins, 92 
N.Y.S. 463, 102 App.Div. 460; Miller 
v. Miller, 49 N.Y.S. 407, 22 Misc. 584. 


75. Garrett v. Garrett, 21 S.C.Eq. 
272, 283. 
76. Louisville Trust Co. v. South- 


ern Baptist Theological Seminary, 147 
S.W. 431, 148 Ky. 711 (holding that, 
where a testator simply repeats in a 
jater will the language of a former 
4evtse and dates the will as of the 
date of the earlier will, he has done 
nothing showing an intention to dis- 
turb the existing status). 


77. See Statutes § 692. 


78. In re Bresler’s Estate, 119 N. 
W. 1104, 155 Mich. 567. 


[a] “May be,” as used in the ex- 
pression “may be owing on my 
books,” does not refer merely to fu- 
ture transactions excluding those ap- 
pearing on the testator’s books. In 
re Bresler’s BAe: 119 N.W. 1104, 155 
Mich. 567. 


79. A ndane v. Elliott, 2 Rand. (23 
Va.) 1 


Pia of publication generally see 
supra § 349 in 68 C.J. 


Effect of republication see supra §§ 
572-575, 586-590. 


80. Cross references: 
Ademption see infra §§ 2199-2232. 
Lapse of legacy or devise see infra §§ 
2254-2296. 


Revocation see supra §§ 530-558 in 
68 C.J 


Subsequent dealings by testator with 

his property see infra § 1170. 

81. Ala.—Spencer v. Title Guar- 
antee Loan & Trust Co., 132 So. 730, 
222 Ala. 485. 

Mich.—Serrill v. Oxtoby, 157 N.W. 
362, 191 Mich. 10. 


N.Y.—In re Costello’s Estate, 265 
N.Y.S. 905, 147 Mise. 629; In re Stul- 


man’s Will, 263 N.Y.S. 197, 146 Misc. 
861; In re Morningstar’s Will, 257 N. 
Y.S. 240, 143 Mise. 620; Keefe v. 
Keefe, 236 N.Y.S. 176, 184 Misc. 705; 
In re Kirkman’s Will, 235 N.Y.S. 744, 
134 Mise. 527. 


N.C.—Dicks v. Young, 107 S. BK. 220, 
181 N.C. 448. 


S.C.—MacDonald v. Fagan, 111 S.E. 
G30 LESS. Cee 5il0e 


Wis.—In re Griffith’s Will, 179 N. 
W. 768, 172 Wis. 630. 


“Another frequently encountered 
stumbling block in this connection is 
concealed in the phrase ‘the intention 
of the testator.’ This does not re- 
fer to what he might have desired to 
accomplish in the light of the even- 
tualities which have transpired since 
the -execution of the will. The only 
intent relevant or important is as to 
the disposition of his property which 
the testator had in mind at the pre- 
cise moment of his signature of the 
will which is the subject-matter of 
the construction. Since no one is en- 
dowed with prophetic vision, it must 
be obvious that subsequently trans- 
piring events can throw no light 
whatsoever upon this inquiry and this 
point has frequently and many times 
been stressed.” In re Costello’s Es- 
bere 265 N.Y.S. 905, 907, 147 Misc. 


{a] Intention of testator in dis- 
posing of residuary estate is to be as- 
certained not by what occurred after 
the execution of his will, but what 
was, apparently or presumably, in his 
contemplation at the time he was 
making it. In re Hoffman’s Will, 94 
N.E. 990, 201 N.Y. 247. 


82. Ala.—-Blakeney v. Du Bose, 52 
So. 746, 167 Ala. 627. 


Tll.—McFarland v. McFarland, 52 
ee 281, 177 Ill. 208, 4 Prob.Rep.Ann. 


Ky.—Miller v. Wilson’s Adm’r, 66 
S.W. 755,23 Ky.L.. 2130. 


Md.—Dugan vy. Hollins, 
i3'9% 


Mich.—Wales v. Templeton, 
W. 238, 83 Mich. 177. 


N-Y.—In re Tamargo, 115 N.E. 462, 
220 N.Y. 22%; Morris v. Sickly, 31 N. 
E. 332, 133 N.Y. 456 [mod on another 
ground 30) IN. By OS 78h odie wNedn LOO4a 


4 Md.Ch. 


aN 


Parker v. Butler, 27 N.Y.S. 805, 76 Hun 
240 [aff 25 N.Y.S. 1100]; Hosea v. 
Skinner, 67 N.Y.S. 527, 32 Mise. 653. 


Pa.—Middleswarth vy. Collins, 1 
Phila. 139, 8 Leg.Int. 11. 


OE mee see v. Thackwell, 29 
Reprint 677, 3 Bro.Ch. 517 [aff 33 ’Re- 
print 350, 13 Ves.Jr. 416]; Smith v. 
Streatfield, 35 Reprint 706, 1 Meriv. 
358; Welby v. Welby, 35 Reprint 290, 
2 Ves.&B. 192. 


Que.—Ogilvie v. Ogilvie, 21 Que.Su- 
per. 130. 


ae Ga.—Sharp v. Findley, 71 Ga. 


Md.—Provost, Magistrates & Town 
Council of Royal Burgh vy. Dumfries 
v. Abercrombie, 46 Md. 172. 


N.Y.—Lane v. Albertson, 79 N.Y.S. 
947, 78 App.Div. 607; Wilson v. Lynt, 
30 Barb. 124, 16 How.Pr. 348; Dowd’s 
wea 8 Abb.N.Cas. 118, 58 How.Pr. 


Pa.—Pleasants’ Appeal, 77 Pa. 356. 
R.I.—Borden v. Borden, 2 R.I, 94. 
Vt.—Hanks v. Lathe, 45 Vt. 343. 


84. Wikle v. Wooley, 7 S.E. 210, 81 
ae HOR: Bailey v. Wagner, 21 S.C. 
q 


Application of oa ren doctrine gen- 
erally see supra § 1 


85. Blakeney v. “ap Bose, 52 So. 
746, 167 Ala. 627; West v. Sellmayer, 
133 A. 333, 150 Md. 478. See Harvey 
v. Ballard, 96 N.E. 558, 252 Ill. 57 (the 
construction of a will cannot be made 
to depend on subsequent facts or con- 
ditions arising forty years after the 
will took effect). 


86. ‘Union Sav. Bank & Trust Co. 
bh ea 132 N.E. 834, 103 Ohio St. 


“The theory that the testator, had 
he foreseen the changed circumstanc- 
es and conditions, would have provid- 
ed a different and larger income, is 
an assumption merely and is no ex- 
cuse for the usurpation by the court 
of the right to dispose of testator’s 
property in a way different from that 
by him directed.’’ Union Sav. Bank 
& Trust Co. vy. Alter, supra.! 


87. Construction in favor of will 
generally see supra §§ 1146-1152. 3 


88. Hewitt v. Green, 77 A. 25, 
N.J.Eq. 345. 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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and undertake to reetify such omission.2® However, 
a contemplated change in circumstances may make 
plain what was in the testator’s mind where the in- 
tention, as expressed, is ambiguous or doubtful.?° 
Further, it has been held that while circumstances 
occurring after the execution of a will can throw 
no light upon the meaning of the language used by 
the testator, if they are in harmony with those ex- 
isting at the time of the making of the will they may 
fortify the existing circumstances as indicating the 
intent of the testator.91 


[§ 1170] c. Subsequent Dealings by Testator with 
His Property.°? In the absence of a contractual ob- 
ligation,®? inasmuch as a will takes effect only on the 
death of the testator,®* and operates only on such 
property as he then owns,®® no right or interest pass- 
es to the devisee or legatee if the testator otherwise 
disposes of the subject of the devise or bequest dur- 
ing his lifetime.°* A mere change in the form of 
the property by the testator docs not affect a pre- 
vious devise or bequest thereof, if the change is not 
at variance with the provisions of such devise or be- 
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quest.°7 Where a testator makes a particular dis- 
position of his personal estate and another of his 
real estate, he is free to transfer his real property 
into personal property or the reverse.°® Under a 
statute providing that a will speaks and takes effect 
as if it had been executed immediately before the 
death of the testator, unless a contrary intention 
appears, where a will bequeaths the personalty to 
a certain person and, after the execution of the will, 
the testator conveys land, the proceeds pass under 
the bequest.°® Even if the testator’s subsequent 
dealing with his property would, apart from other 
circumstances, cause an ademption of a devise, the 
rule is not applicable where the will shows the in- 
tention of the testator to be otherwise. 


[§ 1171] 10. Province of Court and Jury.? 
Wherever doubt arises as to the meaning of a will, 
the construction resolving such doubt is a question 
of law; the construction of a will,4 or so much 
thereof as is applicable to the case under consider- 
ation,® where the construction is to be gathered from 
the will alone® or from the will and surrounding cir- 


89. McFarland v. McFarland, 52 
N.E. 281, 177 Ill. 208; Matteson v. 
Brown, 80 A. 133, 33 R.I. 339. 


{a] Reason for rule.—‘‘To do so 
would be to incorporate, by construc- 
tion, a new clause in the will. This 
would not only be contrary to the will 
as made, but would be making a new 
will.” McFarland vy. McFarland, 52 
N.E, 281, 177 Ill. 208, 218 [quot Matte- 
Sake Brown. 60:-A. 133, 334R.1.. 339, 
3 3 


90. In re Hanford’s Estate, 244 N. 
BS. PLL 122e 1360 Misc 612" Ini re 
oe obese Estate, 124 A. 356, 280 Pa. 

“In seeking to learn the intent of 
the testatrix, it is necessary to con- 
sider all the surrounding circum- 
stances at the time when the will was 
executed and not what subsequently 
occurred. .. . It is apparent that for 
some years prior to the death of the 
aged woman her finances were dimin- 
ishing and that she realized this un- 
pleasant fact. While she was near- 
ly 100 years of age when the will was 
executed, her physician had inform- 
ed her that she might expect to live 
several years. She did, in fact, live 
three years. Her bank account, as 
stated, showed $1,529.57 when the will 
was drawn. Even if this deposit had 
remained intact to the end of her 
life, it seems to me that by no stretch 
of imagination could the testatrix 
have contemplated that this sum 
would pay $1,100 in legacies, funeral 
expenses, administration expenses, 
and the reasonable expectation of 
elaims for nursing and physicians’ 
services. This isolated fact, while 
strong, is not in itself conclusive. 
Coupled with certain provisions in the 
will, the reasonable conclusion seems 
to be that the testatrix intended and 
desired that her real property should 
be sold and converted into cash and 
divided among the legatees and devi- 
sees mentioned in her will.’’ In re 
Hanford’s Estate, supra. 

91. Bigelow v. Percival, 148 N.Y.S. 
242, 162 App.Div. 831, 13 Mills Surr. 
153. 

92. 
2232. 

As passing under will: 

Interests of vendor and purchaser un- 
der contract to convey see supra § 
109 in 68 C. J. 

Property changed in form see supra 
§ 107 in 68 C. J. 


Ademption see infra §§ 2199- 


Property disposed of and again ac- 
quired see supra § 106 in 68 C. J. 


Aen pa se see supra §§ 5438-552 in 


93. See supra §§ 187-222 in 68 C. J. 
94. See supra § 1168. 

95. See supra § 101 in 68 C. J. 

96. Hawaii.—Kahowai v. Paakuku, 


6 Hawaii i124. 


Ind.—Swails v. Swails, 98 Ind. 511; 
Guynn v. Wabash County Loan & 
Trust Co., 101 N.E. 738, 53 Ind.App. 
391. 


Iowa.—Lewis v. Curnutt, 106 N.W. 
914, 130 Iowa 423. 


Ky.—Sprigg v. Sprigg’s Trustee, 90 
S.W. 985, 28 Ky.L, 944. 


Md.—Frick v. Frick, 33 A. 462, 82 
Md, 218. 


bat pect LS) v. Guilford, 39 N.C. 


97. <Ala.—Hollingsworth v. 
lingsworth’s Ex’rs, 65 Ala. 321. 


Ga.—Reed vy. Reed, 68 Ga. 589. 


Md.—Frick v. Frick, 33 A. 462, 82 
Md. 218. 


Mass.—Clark v. 
417, 


N.H.—Bills vy. Putnam, 15 A. 138, 
64 N.H. 554, 


98. In re Dwyer’s Estate, 
235, 159 Cal. 664. 


[a] Provisions authorizing execu- 
tors to sell real estate and transfer 
payments to trustees to maintain a 
home did not apply to real estate 
which the testatrix had contracted to 
sell, specific performance of which 
was decreed against the executors, 
but only to real estate which the tes- 
tatrix owned at her death and on 
which the executors’ power of sale 
could operate. In re Dwyer’s Estate, 
115 P. 235, 159 Cal. 664. 


99. Reynolds’ Ex’r v. Reynolds, 218 
S.W. 1001, 187 Ky. 324 (construing St. 
§ 4839). 

Proceeds of sale of real property as 
not substituted for property itself 
generally see supra § 543 in 68 C.J. 


1. Gilmer y. Aldridge, 141 A. 377, 
154 Md. 632. 
[a] Where will devises certain 


Hol- 


Packard, 9 Gray 


115 P. 


property to certain person if owned 
by testatrix at time of death and the 
testatrix subsequently leases’ the 
same for ninety-nine years and there- 
after cancels all paragraphs of her 
will in which property devised or be- 
queathed has been disposed of but not 
the paragraph in question, the intent 
of the testatrix is that such devise 
should stand. Gilmer vy. Aldridge, 141 
A. 377, 154 Md. 632. 


2. Trial or hearing and scope of 
inquiry in action to construe will see 
infra §$ 2047. 


3.° In re Donnellan’s Estate, 127 P. 
166, 168, 164 Cal. 14, 


‘Tt [construction of a will] is an 
application of legal rules governing 
construction, either to the will alone, 
or to properly admitted facts to ex- 
plain what the testator meant by the 
doubtful language. In those cases 
where extrinsic evidence is permissi- 
ble, there may be a conflict in the ex- 
trinsic evidence itself, in which case 
the determination of that conflict re- 
sults in a finding of pure fact. But 
when the facts are thus found, those 
facts do not solve the difficulty. They 
still are to be applied to the written 
directions of the will for the latter’s 
construction, and that construction 
still remains a construction at law.” 
In re Donnellan’s Estate, supra. 


4, Den ex dem. White v. Holton, 23 
N.J.Law 330, 425; Fleming v. Burn- 
ham, 3 N.E. 905, 100 N.Y. 1; St. Luke’s 
Home For Indigent Christian Females 
v. Respectable Aged Indigent Fe- 
males’ Relief Assoc., 52 N.Y. 161, 11 
Am.R. 697 [rev 34 N.Y.Super. 241]; 
Cecil ‘v. Cecil, 92 S.B. 158,173 N.C. 


410; Brown vy. Brown, 6 Watts (Pa.) 
54; Curty v. Monnin, 14 Pa.Super. 
102; Parker’s Hst., 2 Pa.Dist. 101, 12 


Pa.Co. 436. 


[a] Law has made it duty of court 
to interpret a will, and not leave it 
to be done by the jury. Brown y. 
Brown, 6 Watts (Pa.) 54. 


5. Cornelison v. Million, (Ky.) 124 
S.W. 366. 


6 In re Davis’ Estate, 118 A. 645, 
275 Pa. 126. 


[a] It is not for jury to speculate 
on possible intention of testator, but 
for the court to interpret the language 
which appears. In re Davis’ Hstate, 
118 A. 645, 275 Pa. 126. 
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cumstances’ about which there is no dispute,® is a 
question of law for the court, although the jury may 
decide disputed questions of fact on which the con- 
struction may depend.® Who are the legal heirs 
where a devise is to them as a class,!° whether a trust 
deed executed before a will is a part thereof,'? or 
whether the will contains any special trusts which 
require the joint action of all the executors,?” is a 
question of law for the court. Incidental questions 
of fact, not issues of fact, are properly found by the 
judge in construing the will.t® In certain juris- 
dictions, the identity of the beneficiary under a will 
presents a question of fact to be determined by the 
court from the language employed construed in the 
light of all competent evidence.'* In certain juris- 
dictions it has been held that, although it is the duty 
of the court to construe a will when the writing is 
complete in itself, and the subject matter of it is 
certain, or the facts are ascertained, the question of 
the identity of the subject matter of a devise is a 
question of fact for the jury and not for the court.*° 


[§ 1172] D. Evidence in Aid of Construction*— 


WILLS 


ae 


[§§ 1171-1172 


1. Presumptions.1® Where the intention of the tes- 
tator is clearly expressed in his will, there is no 
room for presumptions;!* however, where the will, 
properly considered, leaves the mind in doubt, re- 
course must be had to presumptions that have been 
adopted as determinative of such doubt?® unless their 
appheation would result in an absurdity.t® There 
is a strong presumption that the testator did not in- 
tend any devise or bequest not set forth in his will,?° 
and it will not be presumed that he changed the in- 
tention he expressed in his will when he did no act 
which supposes a change of mind,” even though his 
circumstances had altered meanwhile.?? It will be 
presumed that the testator intended the natural con- 
sequences of his act.2? Moreover, there is a fair pre- 
sumption from the very fact that a person made a 
will that he intended to dispose of all of his prop- 
erty,?4 or such title as he had to it.2° It will be pre- 
sumed that a testamentary gift is absolute unless 
clearly and expressly qualified.2® In the absence of 
evidence to the contrary, there is a presumption that 
a will was designed to express a consistent and har- 


7. In re Seay’s Estate, 181 P. 58, 13. eee v. Cecil, 92 SsEy 1158, 173 22. In re Kendrick’s Estate, 246 
180 Cal. 304; In re Howell's Estate, | N.C. 410 N.W. 306, 210 Wis. 218. 
260 N.Y.S. 598, 145 Misc. 557 [mod on [a] value of testator’s property.— [a] Where testatrix failed to 


other grounds 261 N.Y.S. 859, 146 
Mise. 169]. See White v. Holton, 23 
N.J.Law 330 (helding that the court 
committed no error in giving a par- 


ticular construction to the will and 
evidence and in so instructing the 
jury). 

8. Ala.—Sorrelle’s Ex’rs v. Sorrelle, 
5 Ala. 245. 

Cal.—Bruck v. Tucker, 42 Cal. 346; 
Bruck vy. Tucker, 32 Cal. 425. 


Ga.—Downing v. Bain, 24 Ga. 372. 


Miss.—Magee v. McNeil, 41 Miss. 
17, 90 Am.D. 354. 


Tabak ein v. Vandervoort, 56 
INES 242 


Eng—Pitt v. Camelford, 1 Ves.Jr. 
83,.30 Reprint 241. 


9. Wilson’s Ex’x vy. Rine, 1 Harr.& 
MeN) ) 38s Crosseneven@arre OA. 
158, 70 N.J.Law 393; McLean v. Bul- 
Jard, 42 S.H. 609, 131 N.C. 275; Mitchell 
v. Hoggard, 12 S.E. 844, 108 N.C. 353; 
Gibson’s Appeal, 25 Pa. 191; Brown- 
field v. Brownfield, 12 Pa. 136, 51 Am. 
Dap oO. 


[a] Particular questions of fact.— 
(1) How much land included, or how 
situated, under the devise of a mill 
with appurtenances. Blaine’s Lessee 
v. Chambers, 1 Serg.&R. (Pa.) 169 
(per Tilghman, Cc. J., not what in the 
judgment of the jury is convenient 
but what was actually used by the 
testator as appurtenant to the mill; 
per Yeates, J., in defect of proof of 
these particulars, the portion of land 
before the mill which the jury judge 
necessary for the accommodation of 
the mill under the local situation and 
circumstances). (2) Whether general 
man and caretaker about house is 
within certain class of servants with- 
in meaning of will. Raines v. Os- 
borne, 114 S.HE. 846, 184 N.C. 608. 


10. Grantham v. Jinnette, 98 S.E. 
724, 177 N.C. 229. 


11. In re Glass’ Estate, 103 N.W. 
1013, 127 Iowa 646. 

12. Willson v. Whitfield, 38 Ga. 
269. 


Cecil v. Cecil, 92 S.H. 158, 173 N.C. 410. 


[b] Ownership of money.—W heth- 
er money described and listed in an 
exhibit attached to a bill in equity 
was the property of testator’s deceas- 
ed wife is) purely a question of fact 
not within the province of the su- 
preme judicial court to answer ina 
proceeding for the construction of a 
will. Merrill v. Winchester, 113 A. 
261, 120 Me. 208. 


14, Adams v. Carrie F. Wright 
Hospital, 132 A. 525, 82 N.H. 260. 


15. Ewell v. Brock, 91 S.E. 761, 120 
Va. 475 [expl Burke v. Lee, 76 Va. 386 
(stating that all questions touching 
the operation, construction, and ef- 
fect of wills are for the determina- 
tion of the court, and not for the 
jury) ]. 


16. Generally see Evidence §§ 
25-88. 
17. Ansonia Nat. Bank v. Kunkel, 


136 A. 588, 105 Conn. 744; Northern 
Trust Co. v. Wheeler, 177 N.E. 884, 
345 Ill. 182, 83 A.L.R. 154. 


[a] Presumptions in construction 
of will always yield to the contrary 
intent of the testator. Ansonia Nat. 
Bank v. Kunkel, 136 A. 588, 105 Conn. 
744; Northern Trust Co. v. Wheeler, 
a N.E. 884, 345 Ill, 182, 88 A.L.R. 

oc. 


18. Ansonia Nat. Bank vy. Kunkel, 
136 A. 588, 105 Conn. 744; Ireland v. 
Cooper, 277 S.W. 488, 211 Ky. 328; 
Davis v. McKown, 160 A. 458, 131 Me. 
208; In re Barrett’s Hstate, 253 N.Y.S. 
658, 141 Misc. 637. 


19. In re Smith’s Estate, 253 N.Y. 
S. 825, 141 Misc. 651. 


20. Coberly v. Earle, 54 S.E. 336, 
60 W.Va. 295, 12 Prob.Rep.Ann, 291. 


[a] There is no presumption that 
the testator would naturally have 
made a certain provision if he had 
thought of it. La Roque v. Martin, 
176 N.E. 734, 344 Ill. 522. 


21. Succession of Cunningham, 77 
So. 506, 142 La. 701. 


*By CAROLAN J. WALSH (8§ 1172-1189). 


change will when her circumstances 
were altered, it must be presumed 
that she intended to leave the will as 
written. In re Kendrick’s Hstate, 246 
N.W. 306, 210 Wis. 218. 


23. In re Greenberg’s Will, 253 N 
Y:S. 667, 141 SMise: 874 [att 257 INovess 
1078, 236 App.Div. 733 (aff 185 N.E. 
TOA 261 NYS eAT4 ule 


[a] TIsegai cousequences.—Thus it 
is immaterial in the construction of 
a will that the testator may not have 
realized its full legal consequences. 
In re Greenberg’s Will, 253 N.Y.S. 667, 
141 Misc. 874 [aff 257 N.Y.S. 1078, 236 
App.Div. 733 (aff 185 N.E. 704, 261 N. 
ae AT Aull: 


24. Byrnes v. Baer, 86 N.Y. 210. 


[a] Presumption rebutted.—The 
presumption that a testator intended 
to devise all his property will not be 
indulged when oral testimony and the 
will itself shows clearly that he de- 
vised the property of others in which 
he had no interest, there being no 
expression in the will that he intended 
to devise his own property. Steven- 
ae vet Stevenson, 121 N.E. 202, 285 
Ill. 4 


Construction against intestacy see 
supra §§ 1147, 1148. 


25. Coil v. Schetter, 152 N.E. 870, 
85 Ind.App. 528; Tomkins v. Merriam, 
26° A. 659, 155 Pa. 440; Waggoner v. 
Waggoner, 68 S.E. 990, 111 Va. 325, 30 
L.R.A.N.S. 644. 


[a]. Partial interest.—A testator 
who has only a partial interest in the 
property devised is presumed to have 
intended to devise that interest only, 
unless an intention to the contrary 
is clearly shown. Waggoner y. Wag- 
goner, 68 S.E. 990, 111 Va. 325, 30 L.R. 
A.N.S. 644. 


26. L’Hommedieu v. L’Hommedieu, 
131 A. 302, 98 N.J.Eq. 554; In re Vos- 
seler’s Hstate, 152 N-Y.S. 208, 89 Mise. 
674, 14 Mills Surr. 94 [mod on other 
grounds sub nom. In re Tamargo, 155 
N.Y.S. 845, 170 App.Div. 10, 15 Mills 
Surr. 502 ‘(rev on other “grounds 115 
N.E. 462, 220 N.Y. 225)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


walk 


—., ae 
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monious purpose,?? and that it correctly28 and truth- 
fully?® states the facts contained therein. 
to be presumed that the will was honestly drawn*? 
and that the testator did not intend to dispose of any 
property over which he had no power of testamentary 
Likewise, the testator is presumed to 
have contemplated the full payment of all of the 
benefits he provided,?? and to have believed that his 
property was sufficient to carry out his scheme in de- 


disposition.* 


tail.38 


Knowledge and use of language.*4 
of a contrary showing, a testator is presumed to have 


27. Sewall v. Elder, 181 N.E. 720, 
279 Mass. 473. 


28. Hunter v. Downs, 295 P. 438, 
53 Nev. 132 [cit Cyc]; White’s Ex’r 
-v. White, 30 Vt. 338; Hopkins v. Holt, 
9 Wis, 228. 


[a] Correct description.—Property 
mentioned in a will ‘is presumed to 
have been correctly described. Hun- 
ter v. Downs, 295 P. 438, 53 Nev. 132 
[eit Cyc]. 


29. Baum’s Estate, 29 Pa.Dist. 449. 


30. In re Gavey’s Estate, 263 N.Y. 
S. 784, 147 Misc. 332; In re Hoff- 
mann’s Estate, 262 N.Y.S. 505, 146 
Mise. 535. 


[a] No presumption of dishonesty. 
—It is not to be presumed that the 
testator attempted, by the use of am- 
biguous words, to defeat a bequest. 
pore Ok v. Randall, 96 A. 725, 114 

e. 


31. <Ariz—La Tourette v. 
Tourette, 137 P. 426, 15 Ariz. 200. 


Cal.—In re Moore’s Estate, 216 P. 
981, 62 Cal.App. 265. 


Mo.—Wiechert v. Wiechert, 294 S, 
W. 721, 317 Mo. 118; White v. Green- 
way, (App.) 274 S.W. 486. 


Tex.—Sailer v. Furche, (Commn. 
App.) 22 S.W.(2d) 1065 [rev (Civ. 
App.) 8 S.W.(2d) 334]; Ellis v. Scott, 
(Civ.App.) 58 S.W.(2d) 194; Hocker 
v. Piper, (Civ.App.) 2 S.W.(2d) 997. 


Wash.—In re McNulta’s Estate, 12 
P.(2d) 389, 168 Wash. 397. 


[a] Use of term “my” unnecessary. 
=—The testator is presumed to have 
intended to devise his own property 
whether or not the word “my” is used. 
Wiechert v. Wiechert, 294 S.W. 721, 
317 Mo. 118. 


[b] Part owner.—A testator who 
has only a partial interest in property 
devised is presumed to have intended 
to devise that interest only, unless 
an intention to the contrary is clearly 
shown. Waggoner v. Waggoner, 68 
ean 990, 111 Va. 325, 30 L.R.AN.S. 
644. 


La 


[c] Strength of presumption.—The 
presumption against the intention of 
a testator to dispose of property not 
his own is so strong that the law will 
not permit any such intent to be 
shown by oral evidence; it must ap- 
pear from the language of the will. 
Herrick v. Miller, 125 P. 974, 69 Wash. 
456 {aff 134 P. 189, 74 Wash. 699]. 


[d] Community estate—(1) The 
testator should be presumed to have 
intended only to dispose of his in- 
terest in community estate, where the 
will is ambiguous. Sailer v. Furche, 
(Tex.Commn.App.) 22 S.W.(2d) 1065 
[rev (Civ.App.) 8 S.W.(2d) 334]. (2) 

Where the language of the will does 
not disclose that the testator’s wife 
has any community interest in prop- 
erty disposed of, the presumption is 
that the testator was disposing of 
property owned by him alone. Ellis 
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It is also 


his intention.®® 


it accordingly.#* 
In the absence 


v. Seott, (Tex.Civ.App.) 58 S.W.(2d) 
194. (3) In the absence of a manifest 
intent on the part of the testator, it 
will not be presumed that he designed 
to devise or bequeath his wife’s share 
of community property or other prop- 
erty of which he had no power oO 
testamentary disposition. 
Moore’s Estate, 216 P. 981, 62 Cal. 
App. 265. (4) If the will does not dis- 
close that a widow has any community 
interest and she has elected to claim 
the statutory widow’s allowance, and 
has made no proof of any community 
interest in the property disposed of by 
her husband’s will, the presumption is 
that she had no community interest 
in the property disposed of by his 
will. Ellis v. Scott, supra. 


2. In re Gavey’s Hstate, 263 N.Y. 
S. 784, 147 Mise. 332; In re Hoffman’s 
Estate, 262 N.Y.S. 505, 146 Misc. 535. 


33. -In re Anderson’s Estate, 256 
N.Y.8; 529, 143 Mise. 250: 

Testator presumed to know char- 
acter and amount of property see in- 
fra notes 40-43. 


34. Construction of language in 
general see supra §§ 1126-1145. 


35. Ill—Northern Trust Co. v. 
Wheeler, 177 N.E. 884, 345 Ill. 182, 83 
A.L.R. 154. 


Mass.—Proctor 
441, 263 Mass. 1. 


N.J.—Lippincott v. Purtell, 131 A. 
210, 98 N.J.Hq. 569. 


N.Y.—In re Hoagland’s Estate, 211 
N.Y.S. 629, 125 Mise. 376. 


R.I.—Rhode Island Hospital Trust 
Cou. buckerst+b An 66d) bd E507, 
83 A.L.R. 1258 [rearg den 157 A. 927, 
supplemented 160 A. 465, 52 R.I. 277]. 


Ordinary words to be construed in 
primary sense see supra § 1128. 
36. Dahmer vy. Wensler, 182 N.E. 


799 (350) TIL 235 Hirst Nat» Bank "y. 
Torkelson, 228 N.W. 655, 209 Iowa 659; 


Wa Lacy ncb60 "Nes, 


Harvey v. Clayton, 220 N.W. 25, 206 
Iowa 187. 
S87. Hill ve EVIL 6f App Die. T2557 


F.(2da) 488; Lippincott v. Purtell, 131 
A. 210, 98 N.J.Eq. 569. 


[a] Meaning as defined.—It is 
presumed that one who is a member 
of the bar of the state employed a 
word in its meaning as defined at the 
time of execution of the will. Lip- 
pincott v. Purtell, 131 A, 210, 98 N.J. 
Eq. 569. 

Presumption of testator’s knowl- 
edge of law see infra notes’ 44-56. 


88. Lunsford v. Yarbrough, 127 S. 
BE. 426, 189 N.C. 476. 


39. In re Catlin, 160 N.Y.S. 1034, 97 
Mise. 223. 

49. Description of property see in- 
fra §§ 1371-1487. 

Presumption as to nature and con- 
dition of property generally see Evi- 
dence § 86. 


Knowledge of property.*° 
sumed to have known the amount and character of 
his own property‘! and the approximate amount of 
rents and profits it would yield,*? and to have willed 


Knowledge of law and business.*+ 
presume that the testator knew the law*® of his 
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known the meaning*® and effeect®® of the words used 
in his will, particularly if he was a lawye 
it will be presumed that he understood the provisions 
of his will,?8 and that these provisions coincide with 


y.3 7 


Thus 


The testator is pre- 


The court will 


41. Ark.—Holcomb vy. Mullin, 268 
S.W. 32, 167 Ark. 622. 

Colo.—Davis v. Harbaugh, 230 P. 
1038, 76 Golo. 73. 

Ky.—Noel v. Jones, 216 S.W. 98, 185 
Ky, SoD, 

Md.—Bristol v. Stump, 110 A. 470, 
136 Md. 236. 


Mo.—Williamson y. Roberts, 187 S. 
LF ; 

Pa.—In re Mizener’s Estate, 105 A. 
46, 262 Pa. 62; In re Canfield’s Estate, 


WwW. 


167 A. 500, 109. Pa:Super. 3293 In re 
Wood’s Estate, 28 Pa.Dist. 755. 


Wash.—In re McNulta’s Bstate, 12 
P.(2d) 389, 168 Wash. 397. 


[a] Condition of  securities.—It 
must be presumed that a testator, who 
was aman of considerable property, 
was aware of the condition of his 
securities, and hence knew that parts 
of them had a market value below, 
and others of them in excess of, their 
par value. In re Mizener’s HMstate, 105 
A. 46, 262 Pa. 62. 


[b] Property he shall own at death. 
—In making his will, a person is pre- 
sumed to hold in judgment what prop- 
erty, and the method of its distribu- 
tion, which he shall own at the time 
of his death. Williamson v. Roberts, 
(Mo.) 187 S:W. 19. 


[c] Where testator matle his will 
one day and died the next, it would 
be presumed that he knew about how 
much money he had in bank and the 
approximate value of his other prop- 
erty, and that he knew approximately 
the amount of debts which he owed. 
Holcomb y. Mullin, 268 S.W. 32, 167 
Ark. 622, 


42. Davis v. Harbaugh, 230 P. 103, 
m6 Coloie7se 


43. Bristol vy. Stump, 
136 Md. 236. 


os Presumption as to knowledge 
of: 


Business see Evidence §§ 46, 47. 
Law see Evidence § 85. 


45. Cal.—In re Prager’s Estate, 137 
P. 37, 166 Cal. 450 [motion mod 141 P. 
369, 167 Cal. 737]. 


Colo.—Hignett vy. Sherman, 224 P. 
411, 75 Colo. 64. 


D.C.—Kennedy v. Mangan, 51 App. 
D.C. 296, 278 EF. 1009. 


Fla.—Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 


Ill.—McCormick y. Hall, 168 N.E. 
960, 337 Ill. 232, 66 A.L.R. 1062. 


lowa.—Harvey v. Clayton, 220 N.w. 
25, 206 Iowa 187. 


Md.—Duering vy. Brill, 
127 Md. 104. 


Mass.—Johnson y. Johnson, 102 N. 
EK. 465, 215 Mass. 276. 


Minn.—In re Kittson’s Estate, 225 
N.W. 439, 177 Minn. 469. 


110 A. 470, 


96 A. 269, 
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state,*® and that he made his will in accordance 
realizing that the legislature could 
However, this pre- 
sumption of his knowledge of law does not apply in 
its entirety in arriving at the testator’s intention ;*® 
for example, there is no justification for the assump- 
tion that one without legal training or experience has 
the knowledge of a skilled lawyer.®° 
sumed that the testator knew the disposition of his 
property which would be made in case of his intesta- 
ey,°' and hence the mere fact that he made a will 
indicates that he desired and attempted to dispose 
of his property in a manner different from that which 
the law would make were he to die intestate.°? The 
testator is also presumed to have framed his will in 
view of the general rules of construction®® and of 


therewith,*? 
change or repeal such law.*® 


Mo.—White v. Greenway, (App.) 


274 S.W. 486. 


Neb.—In re Hansen’s Estate, 127 N. 
W. 879, 87 Neb. 567. 


N.Y.—In re Hoagland’s Estate, 211 
N.Y.S. 629, 125 Misc. 376. 


46 Hignett v. Sherman, 224 P. 
411, 75 Colo. 64; Johnson v. Johnson, 
102 N.E. 465, 215 Mass. 276. 


47. Bartlett v. Ligon, 109 A. 473, 
135 Md. 620; Jacobs v. Whitney, 91 
N.E. 1009, 205 Mass. 477, 18 Ann.Cas. 
576; Bullard v. Redwood Library, 91 
JN UE ae ate i 


fa] Statutory provisions in mind. 
—The testator, having used in his will 
terms regarding distribution not fully 
explained, will be deemed to have had 
the statute in mind. Freund v. Schill- 
ing, 6 S.W.(2d) 673, 222 Mo.App. 901. 


48. Bartlett v. Ligon, 109 A. 473, 
135 Md. 620. 


49. Sadler v. Sadler, 140 A. 639, 
107 Conn. 409; Shannon v. Ryan, 111 
A. 155, 91 N.J.Hq. 491 [rev 108 A. 773, 
91 N.J.Eq. 46]; In re Hazelton’s Will, 
196 N.Y.S. 333, 119 Mise. 389. 


fa] Invalid provisions.—In de- 
termining the intention of a testator, 
he must be presumed to have been 
ignorant of the illegality of invalid 
provisions in the will; hence the pre- 
sumption that a testator knew the law 
is not available as bearing upon his 
intention with reference to invalid 
provisions, for the purpose of giving 
effect to other and inconsistent provi- 


sions. Van Nostrand v. Moore, 52 
IN 2: 
50. Sadler v. Sadler, 140 A. 639, 107 


Conn. 409; Shannon v. Ryan, 111 A. 
155, 91 N.J.Eq. 491 [rev 108 A, 778, 
91 N.J.Eq. 46]; Matter of McClure, 
32 N.E. 758, 136 N.Y. 238. 


[a] Tlustration.—The presumption 
that the testatrix knew that she had 
received land from her husband’s es- 
tate because she had been adminis- 
tratrix will have slight weight where 
the testatrix was obviously unfamiliar 
with legal matters. Sadler v. Sadler, 
140 A. 639, 107 Conn. 409. 


51. Houghton vy. Brantingham, 86 
A. 664, 86 Conn. 6380; McCormick v. 
Hall, 168 N.E. 900, 337 Ill. 232, 66 A. 
L.R. 1062; In re Hansen’s Hstate, 
127 N.W. 879, 87 Neb. 567. 


[a] Change of law.—Where the 
legislature changed the statute of 
descent and distribution after the 
execution of a will giving the testa- 
tor’s wife the same interest in the 
estate that she would have been en- 
titled to if her husband died intestate, 
and the husband did not die until two 
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It may be pre- | ing dividends.*® 


wills. 


years after the statute had changed 
the law, affording him ample oppor- 
tunity to amend his will, the presump- 
tion arises that the testator intended 
his wife to take according to the stat- 
ute as amended. McCormick v. Hall, 
Tete 900, 337 Ill. 232, 66 A.L.R. 


52. Houghton v. Brantingham, 86 
A. 664, 86 Conn. 630; Succession of 
Lynch, (la.App.) 145 So. 42; In re 
Hansen’s Estate, 127 N.W. 879, 87 Neb. 
567. But see Dahmer vy. Wensler, 182 
N.E. 799, 350 Ill. 23 (where there is 
ambiguity in a will, the presumption 
that the testator intended that his 
property should go in accordance with 
the laws of descent and distribution 
will be applied as an aid in constru- 
ing the will). 


53. Johnson v. Johnson, 102 N.E. 
465, 215 Mass. 276; Supp v. Second 
Nat. Bank & Trust Co., 130 A. 549, 98 
N.J.Eq. 242. 


[a] Any intention at variance 
therewith must be clearly indicated, 
and is not to be imputed from assum- 
ed purposes, or a fancy as to what 
the testator really meant, formed 
from other provisions. Supp v. Sec- 
ond Nat. Bank & Trust Co., 130 A. 
549, 98 N.J.Eq. 242. 


54. Eastman y. State Bank of Chi- 
cago, 259 Ill.App. 607. 


[a] Rules governing income.—A 
testator making a gift of “income,” 
without defining what he intends the 
word to mean, is presumed to have 
had in mind the rules adopted by the 
court in disposing of income. East- 
man v. State Bank of Chicago, 259 
Tll.App. 607. 


55. Shannon v: Ryan, 111 A. 155, 
91 N.J.Eq. 491 [rev 108 A. 773, 91 N.J. 
Hq. 46]. 


56. Buchanan y. National Savings 
&) TRUSty CO: DT, GADD DiC. ps QOspeaion 1B 
(2d) 994; Rhode Island Hospital 
TrustuCo, vie Lucker. 5b sAq 60d), col 
R.I. 507, 88 A.L.R. 1253 [rearge den 
157 A. 927, supplemented 160 A. 465, 
52)R. 0 9277), 


57. See cases infra this note. 


[a] It will be presumed: (1) Where 
an infant child was bequeathed only 
a remainder interest payable to her 
when she attained the age of twenty- 
one, that the testator intended the 
income for the child’s maintenance. 
In re Moss’ Will, 243 N.Y.S. 751, 137 
Mise. 449. (2) In construing a be- 
quest of one thousand dollars to a 
nephew for a college education in the 
University of Pennsylvania, that the 
testatrix was familiar with the uni- 
versity as a union of colleges, and 
that she knew that one thousand dol- 
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the rules governing the disposition of certain classes 
of bequests®+ as adopted by the courts; but here 
again he cannot be presumed to have had knowledge 
of court decisions on abstruse doctrines relating to 
the construction of wills.°® 
corporate stock is presumed to be familiar with, and 
to have had in mind, the modern practice of declar- 


A testator disposing of 


Divers other presumptions have been indulged*? 
or repudiated®’ by the courts in the construction of 
Thus, in the absence of anything to the con- 
trary, it will be presumed that the testator was the 
serivener of his will,®® and that he knew whether or 
not the objects of his bounty were alive.®® 


[§ 1173] 2. Extrinsic or Parol Evidence®1—-a, In 


lars was inadequate to enable a stu- 
dent to take the usual four-year 
classical course. ,In re Weller’s Es- 
tate, 164 A. 140, 108 Pa.Super. 137. 
(3) Where a widow made bequests to 
certain of her children “to equalize 
their interests with advancements 
heretofore made to my other children,” 
that the word “advancements” has 
reference to those made by herself 
and not by the will of her deceased 
husband. It was further held that 
the evidence of the husband’s disposi- 
tions was insufficient to overcome this 
presumption under the facts of the 
case. Loveland v. Emswiler, 132 N.E. 
699, 76 Ind.App. 658. 


58. See cases infra this note. 


[a] No presumption arises: (1) 
That an adopted child was within the 
intended bounty of an adopting parent 
where the testator is a stranger to 
the adoption. Mooney v. Tolles, 149 
Ae 5 Ud; ide Conn ae 70s ACEO Uise 
(2) That payment, which the will of 
plaintift’s mother directed to be made 
to plaintiff for board, was also intend- 
ed to cover nursing and services. Le 
Count v. Fountain’s Estate, (Mo.App.) 
182 S.W. 102. (3) That the testatrix 
desired to divest her estate of all 
property which would normally be 
subject to use for payment of debts 
and funeral and testamentary expens- 
es. In re Gavey’s Estate, 263 N.Y.S. 
784, 147 Misc. 332. (4) In the absence 
of any evidence on the subject, that 
the value of property devised to some 
of the testator’s children exceeds that 
devised or bequeathed to the others. 
Wactuee v. Cope, 39 N.E. 388, 144 N. 


59. Skinner v. Spann, 93 N.E. 1061, 
95 N.B. 243, 175 Ind: 672. 


60. In re Kittson’s Estate, 225 N. 
W. 439, 177 Minn. 469; Hash v. Hash, 
208 BP. 605, 64 Mont. 118. 


[a] No contrary presumption.— 
Where the testator bequeathed one 
half of the residue of his estate to the 
children of his sisters, who were liv- 
ing at the time of his death, there was 
no presumption that he knew that 
there were no children of his sisters 
then living, and, if any presumption 
was to be indulged, it would be to 
the contrary. Hash v. Hash, 208 P. 
605, 64 Mont. 118. 


61. Extrinsic circumstances to 
show intention to charge legacies on 
real property see infra § 2487. 


Parol evidence of testator’s intent 
to show: 
Release of debt by devise or bequest 
to debtor see infra § 2154. 
Satisfaction of debt by devise or be- 
quest to creditor see infra § 2147. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1173] 


General. 


make.°* 


Since a will is to be construed from the 
written language of the instrument itself,®? it is a 
fundamental rule that parol or extrinsic evidence is 
not admissible to add to, vary, or contradict the 
terms of a will,®* because a court cannot, with the 

_ aid of extrinsic evidence, make a will which the tes- 
tator perhaps intended to, but in fact did not, 

This rule, however, is not without excep- 

tions and qualifications,®® and generally speaking, 

extrinsic evidence is admissible, when necessary, both 
to place the court in a knowledge of the condition and 
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relevant to any 


circumstances surrounding the testator when he exe- 


62. See supra § 1119. 


63. U.S.—King v. Ackerman, 2 
Black 408, 17 L.Ed. 292; Maling v. 
Maling, 217 F. 127 [cit Cyc]; Warner 
v. Brinton, 29 F.Cas.No. 17,179. 


Ala.—Schowalter v. Schowalter, 128 
So. 458, 221 Ala. 364. 


Ariz.—Hill v. Hill, 294 P. 831, 37 
Ariz. 406 [cit Cyc]. 


Cal.—In re Kelleher’s Estate, 259 
P. 437, 202 Cal. 124, 54 A.L.R. 913. 


Conn.—Day v. Wehler, 105 A. 618, 
93 Conn. 308; Spencer v. Higgins, 22 
Conn. 521. 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


Ga.—Willis v. Jenkins, 30 Ga. 167. 


I1l.—Morgan v. National Trust Bank 
of Charleston, 162 N.E. 888, 331 I). 
182; Guerin v. Guerin, 110 N.E. 402, 
270 , Il]. .239. 


Ind.—McConnell v. Robbins, 140 N. 
EB. 59, 193 Ind. 359; Hertford v. Harn- 
ed, 113 N.E. 727, 185 Ind. 213; Grimes’ 
EXx’rs v. Harmon, 35 Ind. 198, 9 Am. 
R. 690; Mundhenk v. Bierie, 135 N. 
E. 493, 81 Ind.App. 85. 


Iowa.—Gilmore v. Jenkins, 106 N. 
W. 193, 129 Iowa 686, 6 Ann.Cas. 1008. 


Kan.—Hopper v. Sellers, 139 P. 365, 
91 Kan. 876. 


Ky.—Deboe v. Brown, 22 S.W.(2d) 
HAM ola Keye 16'S 2:5 
202 S.W. 867, 180 Ky. 386; Parrott v. 
Crosby, 201 S.W. 13, 179 Ky. 658; Cal- 
loway v. Calloway, 188 S.W. 410, 171 
Ky. 366, L.R.A.1917A 1210;, Jackson 
v. Payne’s Ex’rs, 2 Metc. 567; Allan 
v. Vanmeter’s Devisees, 1 Metc. 264; 


Mitchell v. Walker, 17 B.Mon. 61; 
Stephen v. Walker, 8 B.Mon. 600. 
Md.—Stannard v. Barnum, 51 Md. 


440. 


. Mass.—Walton v. Draper, 91 N.E. 
884, 206 Mass. 20; Lincoln v. Aldrich, 
21 N.E. 671, 149 Mass. 368, 4 L.R.A. 
215. 


Mich.—Van Gallow v. Brandt, 134 
N.W. 1018, 168 Mich. 642; Tuxbury v. 
French, 1 N.W. 904, 41 Mich. 7. 


Mo.—Clotilde v. Lutz, 57 S.W. 1018, 
157 Mo. 439, 50 L.R.A. 847; Small v. 
Field, 14 S.W. 815, 102 Mo. 104. 


Neb.—In re Hopper’s Hstate, 134 N. 
W. 237, 90 Neb. 622. 


N.J.—Kanouse v. Central R. Co. of 
New Jersey, 116 A. 488, 97 N.J.Law 
185; Cleveland v. Havens, 13 N.J.Eq. 
101, 78 Am.D. 90. 


N.Y.—F ries v. Osborn, 82 N.E. 716, 
190 N.Y. 35, 19 L.R.A.N.S. 457; Brown 
v. Quintard, 69 N.E. 225, 177 N.Y. 75; 
In re Jones’ Will, 192 N.Y.S. 163, 199 
App.Div. 426; Shanley v. Shanley, 54 
N.Y.S. 652, 34 App.Div. 172; Myers v. 
Eddy, 47 Barb. 263; Arthur vy. Arthur, 
10 Barb. 9; In re Costello’s Estate, 
265 N.Y.S. 905, 147 Misc. 629; In re 
Schrier’s Estate, 260 N.Y.S. 610, 145 
Mise. 593 [den motion 263 N.Y.S. 539, 


White v. Ponder,, 


147 Misc. 539]; In re Bent’s Estate, 
255 -N:Y.S. 588, 142 Mise. 811;, In re 
Grossman’s Will, 227 N.Y.S. 470, 131 
Mise. 526; In re Quackenbushe’s Will, 
217-N.Y.S. 493, 127 Mise. 731; In re 
Weiss’ Will, 209 N.Y.S. 129, 124 Misc. 
413; In re Milliette’s Estate, 206 N. 
Y.S. 342, 123 Misc. 745; In re Gorsh’s 
Estate, 169 N.Y.S. 1064, 103 Misc. 156; 
Matter of Knoblauch’s Will, 65 N.Y.S. 
658, 31 Misc. 418, 1 Mills Surr. 529; 
In re Douglas’ Will, 162 N.Y.S. 853, 
17 Mills Surr. 480; In re Campbell’s 
Will, 136 N.Y.S. 1086; Mann v. Mann, 
14 Johns. 1, 7 Am.D. 416. 


N.C.—Kinsey v. Rhem, 24 N.C. 192. 


Ohio.—Worman’s Lessee vy. Teagar- 
den, 2 Ohio St. 380; Collins v. Hope, 
20 Ohio 492; Zackman v. Dick, 34 
Ohio Cir.Ct. 450. 


Or.—Soules v. Silver, 245 P. 1069, 
118 Or. 96; In re Ely’s Estate, 146 P. 
89, 74 Or. 561. 


Pa.—In re Scott’s Estate, 169 A. 
73; In re Reinheimer’s Estate, 108 A. 
412, 265 Pa. 185; Wallize v. Wallize, 
65 Pa. 242; Reynold’s Hst., 13 Pa. 
Dist. 604. 


R.I.—Bank of Manhattan Trust Co. 
v. Gray, 166 A. 817; In re Davis, 35 
A. 1046, 19 R.I. 654. 


Tenn.—Dixon v. Cooper, 12 S.W. 445, 
88 Tenn. 177. 


Tex.—Grubb v. Anderson, (Civ. 
App.) 38 S.W.(2d) 847; Plsek v. Kos- 
troun, (Civ.App.) 6 S.W.(2d) 813 [rev 
on other grounds (Commn.App.) 15 S. 
W.(2d) 220]; Hocker yv. Piper, (Civ. 
App.) 2 S.W.(2d) 997; Douglas v. 
Davis, (Civ.App.) 300 S.W. 203 [rev 
on other grounds (Commn.App.) 15 S. 
W.(2d) 232]; Morton v. Colvin, (Civ. 
App.) 164 S.W. 420. 


Va.—Parsons’ Adm’r v. Fitchett, 
138) Sate 491) 148) Va.322: Clark ov. 
Hugo, 107 S.E. 730, 180 Va. 99. 


Wash.—In re McNulta’s Estate, 12 
P.(2d) 389, 168 Wash. 397; German- 
American State Bank of Ritzville v. 
Godman, 145 P. 221, 83 Wash. 231. 


Eng.—Paton v. Ormerod, [1892] P. 
247; Gladding v. Yapp, 5 Madd. 56, 
56 Reprint 816. 


Ont.—Re Richer, 16 Ont.W.N. 345; 
O’Day v. Black, 31 U.C.Q.B. 38. 


[a] Beasons for rule are: First, 
that the will itself is the best evi- 
dence of the testator’s intention; sec- 
ond, because the statute of frauds re- 
quires wills to be in writing. Mor- 
ton v. Colvin, (Tex.Civ.App.) 164 S.W. 
420. 

[b] Rule applicable to incorporat- 
ed instrument.—Oral evidence is in- 
competent to contradict or vary the 
express terms of written instruments, 
in the form of warranty deeds, re- 
ferred to in, and made a part of, a 
will. In re Hopper’s Hstate, 134 N. 
W. 237, 90 Neb. 622. 

{c] Former will cannot be intro- 
duced to modify, contradict, or en- 
large the written words of a will sub- 
sequently executed. Brown y. Quin- 


Rebutting or establishing trust or fraud.®® 
trinsie evidence is admissible for the purpose of re- 
butting a trust resulting from a mere implication of 
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cuted his will,** and to resolve uncertainties or am- 
biguities in the will as to the testator’s intentions ;°* 
indeed, it has been declared that, with the exception 
of direct statements of intention, no extrinsic fact 


legitimate question arising in the 


interpretation of wills and admissible under the gen- 
eral rules of evidence should be excluded.®* 


Eix- 


tard, 69 N.E. 225, 177 N.Y. 75. 


Extrinsic evidence to contradict 
language as regards animus testandi 
see supra § 771. 


G4. Poore v. Poore, 11 S.W.(2d) 
721, 226 Ky. 668; Welch v. Welch, 113 
So. 197, 147 Miss. 728; Feeney v. Luf- 
kin, 292 P. 257, 159 Wash. 82. 


fa] Where no intent exists.— 
Where precedents must be relied on 
exclusively for extracting the intend- 
ed legal effect of a will, the court 
should not make a pretense of ascer- 
taining the real intention, where none 
exists. In re Lummis, 166 N.Y.S. 
936, 101 Misc. 258. 


[b] Depositions of third parties to 
prove the intention of the testatrix 
are inadmissible, as the effect of such 
proof would be to make a will for the 
testator. Poore v. Poore, 11 S.W.(2d) 
721, 226 Ky. 668. 


Power of court to remake or alter 
will generally see supra § 1110. 


65. Moreland v. Brady, 8 Or. 303, 
34 Am.R. 581. 


[a] There are so many exceptions 
and qualifications of the rule that no 
case is tried where the force, opera- 
tion, and construction of a written 
will are concerned in which oral evi- 
dence is not received in aid of its con- 
struction. Moreland v. Brady, 8 Or. 
303, 34 Am.R. 581. 


[b] Will need not be so self-con- 
tained and self-sufficient as to make 
resort to things extrinsic needless in 
every possible contingency, since 
“words” are but symbols, to be com- 
pared with things, persons, and 
events. In re Rausch’s Will, 179 N.E. 
755, 258 N.Y. 327, 80 A.L.R. 98. 


[c] Equitable basis of rule.—De- 
partures from the rule under the stat- 
ute of wills, against variance of a 
will by parol evidence, do not depend 
on the law of evidence, but on equita- 
ble principles. In re Lummis, 166 N. 
Y.S. 936, 101 Misc. 258. 


66. See infra §§ 1174-1176. 

67. See infra §§ 1177-1180. 

68. In re Smith’s Will, 172 N.E. 
499, 254 N.Y. 283, 72 A.L.R. 867; In 


re Williams’ Estate, 254 N.Y.S. 297, 
141 Misc. 824; In re Patterson’s Es- 
tate, 249 N.Y.S. 441, 139 Misc. 872. 


[a] Under this doctrine, where a 
will directs the trustee to pay certain 
legatees, with directions as to the 
payment of the balance, without, how- 
ever, stating the amount of the lega- 
cies, it makes a gift by implication, 
and extrinsic evidence is admissible 
to show the amount. In re Williams’ 
Estate, 254 N.Y.S. 297, 141 Misc. 824. 


[b] It is always competent to sup- 
plement the language of a will by oral 
evidence in so far as it is necessary to 
apply it _to the person or object in- 
tended. Pring v. Swarm, 157 N.W. 
734, 176 Iowa 158. 


69. Fraud or undue influence see 
supra §§ 432-477 in 68 C.J. 


Testamentary trusts see infra §§ 
1821-1924. 


136 [69 C.J.] 


law,*° but not for the purpose of rebutting one aris- , 
ing from the failure of an express trust by reason 


of an imperfection or illegality."! 


held that evidence aliunde may be admissible in some 
Such evidence may 
also be admitted for the purpose of counteracting 


instances to establish a trust.72 


fraud in a devise or bequest.* 


Relevancy, materiality, and sufficiency. In order 
to be admissible, extrinsic evidence in aid of con- 
struction must always be material and relevant to the 
issues involved,** and must violate no settled rule of 
Furthermore, where extrinsic facts are 
necessary to aid the court properly to construe a 
will, such facts should be clearly established.*® 


evidence.?® 


70. 
Conn. 308; 
350, 91 Conn. 45, Ann.Cas.1917E 407; 
Bryan v. Bigelow, 60 A. 266, 77 Conn. 
604, 107 Am.S.R. 64, 10 Prob.Rep.Ann. 
632; In re Billings’ Estate, 249 N.Y.S. 
732, 139 Misc. 496 [gr application to 
reopen 244 N.Y.S. 686, 137 Misc. 758]; 
In re Farkouh’s Will, 235 N.Y.S. 165, 
134 Misc. 285; In re Gurlitz’ Will, 235 
N.Y.S. 705, 134 Mise. 160; In re Kav- 
anagh’s Will, 232 N.Y.S. 308, 133 Misc. 
399; In re Grossman’s Will, 227 N.Y. 
S. 470, 131 Misc. 526; In re Milliette’s 
Estate, 206 N.Y.S. 342, 123 Misc. 745; 
In re Fowles’ Will, 158 N.Y.S. 456, 95 
Misc. 48 [rev on other grounds 163 
N.Y.S. 873, 176 Apn.Div. 673]; In re 
Scott’s Will, 204 N.Y.S. 478; In re 
Douglas’ Will, 162 N.Y.S. 853, 17 Mills 
Surr. 480; Mann v. Mann, 14 Johns. 
CNGY.) ied Aan... 4116. 


[a] Memorandum prepared by the 
testator’s friend two days before exe- 
cution of the will, and a typewritten 
copy, are admissible for the purpose 
of rebutting a resulting trust. In re 
Billings’ Estate, 252 N.Y.S. 297, 140 
Misc. 551. 


[b] Evidence as to conversations 
and transactions with the testator 
shortly after execution of the will is 
admissible to rebut a resulting trust. 
In re Billings’ Hstate, 252 N.Y.S. 297, 
140 Misc. 551. 


[c] Sufficiency.—Evidence of a 
memorandum prepared for the testa- 
tor and of the testator’s declarations 
was held to be insufficient to rebut 
a resulting trust arising from the tes- 
tator’s failure to designate a benefici- 
ary in a bequest. In re Billings’ Es- 
tate, 252 N.Y.S. 297, 140 Misc. 551. 


71. Bryan v. Bigelow, 60 A. 266, 
77 Conn. 604, 107 Am.S.R. 64, 10 Prob. 
Rep.Ann. 632; In re Aldridge, 9 Alta. 
. See also Croome v. Croome, 59 
Te T.Rep.N.S. 582 (holding that parol 
evidence is not permitted to show that 
an express trustee takes a beneficial 
interest). 


72. Vreeland v. Williams, 32 N.J. 
Eq. 734; Collins v. Hope, 20 Ohio 492. 
See also In re Aldridge, 9 Alta.L. 422 
(holding that extrinsic evidence is 
admissible to rebut or support a bare 
legal presumption), 


[a] .To establish trust ex male- 
ficio, where the legatee or devisee fail- 
ed to perform, statements of the tes- 
tator to the legatee or devisee of his 
intention not to make the gift wholly 
for his benefit, but as trustee for com- 
plainants, are admissible where the 
legatee or devisee assented and the 
assent was acted on by the testator. 
Vreeland v. Williams, 32 N.J.Eq. 734. 


73. Stephen v. Walker, 8 B.Mon. 
(Ky.) 600; Vreeland vy. Williams, 32 
N.J.Eq. 734; Collins v. Hope, 20 Ohio 
492. 


Day v. Webler, 105 A. 618, 93 


Appeal of Seully, 98 A.|Ga. Dito 


WILLS 


It has also been 


Statutory provisions. 
ing certain courts to construe or determine the va- 
lidity of testamentary dispositions, the court may, in 
a proper case, consider oral or extrinsic evidence.** 
Where a statute requires a particular intent of the 
testator to be clearly expressed in his will, extrinsie 
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Under a statute authoriz- 


evidence is not admissible to aid the court in discoy- 


es? 9— 


74, Davis v. Davis, 97 S.E. 440, 148 
Hettinger v. Safe Deposit & 
Trust Co. of Baltimore, (Md.) 79 A. 
205; Suman v. Harvey, 79 A. 197, 114 
Md. 241; Kelly v. Home Sav. Bank, 
92 N.Y.S. 578, 103 App.Div. 141 [rev 
89 N.Y.S. 776, 44 Misc. 102]; Wag- 
goner vy. Ball, 95 N.C. 323. 


[a] Evidence which could not have 
least effect in producing a different 
idea from that which the court drew 
from the instrument was not improp- 
erly excluded. Brennan v. Winkler, 
HO ASSE LOO SS Om tone 


[b] What ultimate financial benefit 
to one daughter from the estate was 
less than that of her sister, due to 
market depreciation of securities aft- 
er the testatrix’ death, is immaterial 
on the question of the testatrix’ in- 
tent. In re Schrier’s Estate, 263 N.Y. 
S. 539, 147 Misc. 539 [motion den 260 
N.Y.S: 610, 145° Mise. 593]. 


[c] Husband’s understanding of 
wife’s will.—A husband’s statements 
to the effect that he understood that 
his wife’s will gave him a life estate 
were not competent evidence of his 
wife’s meaning of language used by 


her in creating interest of her hus- 
band. Clark) v5 Baker, 101) “Ay 939 9m 
Conn. 663. 

[d] Declarations of testator’s 


wife.—Evidence that the wife of a 
testator about to make his will in- 
sisted, in a conversation between the 
testator, his attorney, and herself that 
more ample provision should be made 
for her, but that, when that was de- 
nied her by the testator, she said that 
under no circumstances would she 
contest the distribution of his proper- 
ty, is immaterial for any purpose in 
the construction of the will, or to vary 


its terms. Scott v. Ives, 51 N.Y.S. 49, 
22 Misc. 749. 
[e] Advisory letter from solicitor 


to testator, written before the execu- 
tion of a second codicil, advising him 
to recopy the first codicil, was held 
inadmissible as not legitimate for the 


purpose of construction. Wilson y. 
O’Leary, L.R. 7 Ch. 448. 
75. Crosson v. Dwyer, 30 S.W. 929, 


9 Tex.Civ.App. 482- (holding that im- 
pressions of witness, formed from 
what he had heard the testator say, 
and from a general acquaintance with 
him, are inadmissible to explain the 
testator’s intention). 


76. Coffman’s Adm’r v. 
109 S.E. 454, 131 Va. 456. 


[a] Walueless evidence.—In a suit 
involving the construction of a will, 
where the testator’s sisters and broth- 
er, who were not mentioned, claimed, 
as heirs, property as to which they 
claimed he died intestate, testimony 
as to the testator’s ill will toward 
them which was so conflicting as to 
be of no value in arriving at his in- 
tention should not be relied on. Coff- 


Coffman, 


ering that mtent.7® 


[§ 1174] b. Surrounding Facts and Circumstanc- 
(1) In General. 
quiring the court, in determining the testator’s in- 
tent, to place itself as nearly as possible in his situ- 
ation,®® extrinsic evidence of facts and circumstanc- 
es surrounding testator at time he made his will,*? 


Asa corollary to the rule re- 


man’s Adm’r v. Coffman, 109 S.H. 


454, 131 Va. 456. 


77. In re-Sinnott’s Will, 143 N.Y.S. 
546, 82 Mise. 219, 11-- Mills Surr. 57 
[moa on other grounds 148 N.Y.S. 637, 
163 App.Div. 817, 13 Mills Surr. 271 
(aff 108 N.E. 1108, 214 N.Y. 667)]; 
In re Swartz’s Will, 139 N.Y.S. 1105, 
79 Misc. 388, 10 Mills Surr. 121. 


78. Phillips v. Phillips, 104 So. 234, 
213 Ala. 27 (holding that, under Code 
[1923] § 10588, declaring that unpaid 
purchase money for devised property 
shall not be taken out of operation of 
a devise, unless such intent is clearly 
expressed by the instrument in writ- 
ing, parol evidence that the testator 
was keeping the proceeds from a sale 
of devised land Separate, and evidence 
as to his intentions, and declarations 
of intent relating thereto, was incom- 
petent in a suit for construction of 
the will) 

79. Construction in light of exist- 
ing law see supra § 1116. 

80. See supra § 1120. 

81. U.S.—Holloway v. Collee, 247 
Hy) 59S) (afin, 43 eG er@. Acmanplalrs 
Northrop v. Columbian Lumber Co., 
186 F. 770, 108 C.C.A. 640. 


Ala.—Schowalter v. Schowalter, 128 
So. 458, 221 Ala. 364. 


Ariz.—La Tourette v. La Tourette, 
137 P. 426, 15 Ariz. 200. 


Ark.—Moore y. Avery, 2 225 S.W. 5o07 
146 Ark. 193. 
Cal.—In re Carrillo’s Estate, 203 P 


104, 187 Cal. 597; Mitchell v. Dono- 
hue, 34 P. 614, 100 Cal. 202, 38 Am.S.R. 
19. 


Conn.—Hartford-Connecticut Trust 


Co. v. Thayer, 134 A. 155, 105 Conn. 
Di Dany: My. Webler, 105 TA 6S 
Conn. 308. 


Del.—Sussex Trust Co. 
106 A. 54, 12 Del.Ch. 64. 


D.C.—Kaiser v. 
App.D.C. 310. 


Ga.—McMillan v. McCoy, 165 S.E. 
604, 175 Ga. 699; Citizens’ & South- 
ern National Bank v. Clark, 158 S.H. 
297, 172 Ga. 625; Robinson vy. Ramsey, 
129 S.E. 837, 161 Ga. 1. 


Hawaii.—Mercer v. Kirkpatrick, 22 
Hawaii 644. 


Ill—Dahmer v. Wensler, 182 N.E. 
799, 350 Til. 23; Austin v. First, Trust 
& Savings Bank, 175 N.E. 554, 348 Ill. 
406 [rev 256 Ill.App. 236]; Stevens v. 
Felman, 170 N.E. 243, 338 Til. 391; 
Morgan v. National Trust Bank of 
Charleston, 162 N.B. 888, 331 Ill. 182; 
Pool v. Pool, 133 N.E. 273, 300 sul. ESS 
Miller v. Brinton, 128 N.E. 370, 294 
Ill. 177; Alford v. Bennett, ty N.E. 
89, 279: Ill. 375; Cochran .v. Cochran, 
115 N.E. 142, 277 Ill. 244; McDole v. 
Thurm, 114 N.B. 542, 276 Ill. 200, L.R. 


v. Polite, 


Brandenburg, 16 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and known to him at that time,®? including evi- | dence of his declarations,®* is generally admissible 


A.1917B 1150; Abrahams v. Sanders, 
113 N.KB. 737, 274 Ill. 452; Jacobs v. 
Ditz, 102 N.E. 1077, 260 Ill. 98; Coon 
v. McNelly, 98 N.E. 218, 254 Ill. 39; 
Peet v. Peet, 82 N.E. 376, 229 Ill. 341, 
13 L.R.A.N.S. 780; Heckler v. Young, 
264 Ill.App. 34. 


Ind.—McConnell v. Robbins, 104 N. 
B. 59, 193 Ind. 359; Hertford v. Har- 
ned, 113 ’N.E. 727, 185 Ind. 213. 


Iowa.—In re Fay’s Estate, 196 N. 
W. 42, 196 Iowa 1099. ¥ 


Kan.—Smith y. Holden, 50 P. 447, 


58 Kan. 535. 

Ky.—Muir’s Ex’rs v. Howard, 198 
S.W. 60, LIS Key biss tHichhorn': v. 
Morat, 193. S|W. .L0L3,0 1% (Ky. 80; 


Calloway v. Calloway, 188 S.W. 410, 
171 Ky. 366; Louisville Trust Co. v. 
Southern Baptist Theological Semi- 
nary, 147 S.W. 431, 148 Ky. 711. 


La.—Thorame’s Succession, 12 La. 
Ann. 384. 


Me.—Philbrook v. 
725, 114 Me. 397. 


Mass.—Harvard Trust Co. v. Frost, 
154 N.E. 863, 258 Mass. 319; King- 
man v. New Bedford Home for Aged, 
129 N.E. 449, 237 Mass. 323; Lydon 
v. Campbell, 91 N.E. 151, 204 Mass. 
580, 134 Am.S.R. 702; Thayer v. Bos- 
ton, 15 Gray 347. 


Mich.—Eberts v. Eberts, 
172, 42 Mich. 404, 


Miss.—Keeley v. 
344, 149 Miss. 201. 


Mo.—Srow v. Ferril, 8 S.W.(2d) 
1008, 320 Mo. 543; Plummer v. Brown, 
287 S.W. 316, 315 Mo. 627; Wooley v. 
Hayes, 226 S.W. 842, 285 Mo. 566, 16 
CA ns 


Neb.—In re Strolberg’s Estate, 183 
N.W. 97, 106 Neb. 178, 26 A.L.R. 643; 
Heywood v. Heywood, 137 N.W. 984, 
92 Neb. 72. 


N.H.—Roaf v. Champlin, 107 A. 339, 
79 N.H. 219. 


N.J.—Moeckel v. Ludwig, 164 A. 
690, 112 N.J.Eq. 437; Noice v. Schnell, 
137 A. 582, 101 N.J.BKq. 252, 52 A.L.R. 
965 [rev 134 A. 81, 99 N.J.Ha. 572, cert 
den 48 S.Ct. 304, 276 U.S. 625, 72 L.Ed. 
738]; Saving Investment & Trust Co. 
v. Crouch, 116 A. 696, 93 N.J.Eq. 311 
[aff 118 A. 927]; Hammell v. Barrett, 
81 A. 1106, 79 N.J.Eq. 217, 218. 


N.Y.—Durfee v. Pomeroy, 49 N.E. 
132, 154 N.Y. 5838; Roseboom v. Rose- 
boom, 81 N.Y. 356 [aff 15 Hun 309]; 
Lefevre v. Lefevre, 59 N.Y. 434 [mod 
2 Thomps.&C. 330]; De Nottebeck v. 
Astor, 13 N.Y. 98 [aff 16 Barb. 412]; 
In re Gibson’s Will, 151 N.Y.S. 459, 166 
App.Div. 1, 14 Mills Surr. 379; Ely v. 
Ely, 148 N.Y.S. 691, 163 App.Div. 320, 
13 Mills Surr. 203 [aff 111 N.E. 800, 
219 N.Y. 112]; Terpening v. Skinner, 
30 Barb. 373 [aff 29 N.Y. 505]; Rap- 
alye v. Rapalye, 27 Barb. 610; In re 
Williams’ Estate, 254 N.Y.S. 297, 141 
Misc. 824; In re Gabler’s Will, 251 
N.Y.S. 211, 140 Misc. 581 [mod 257 N. 
Y.S. 311, 235 App.Div. 807 (aff 185 N. 
PaO oGIN Yb LO» inereljohn- 
son’s Will, 207 N.Y.S. 66, 123 Misc. 
834; Rezzemini v. Brooks, 194 N.Y.S. 
748, 118 Misc. 791; In re Chamber’s 
Estate, 183 N.Y.S. 526, 112 Misc. 551 
[aff 187 N.Y.S. 930, 196 App.Div. 934]; 
In re Lummis, 166 N.Y.S. 936, 101 
Misc. 258; Pruyn v. Sears, 161 N.Y.S. 
58, 96 Mise. 200; In re Lloyd, 149 N. 
Y.S. 922, 87 Mise. 503, 12 Mills Surr. 
493 [rev on other grounds sub nom. 
In re Gibson’s Will, 151 N.Y.S. 459, 
166 App.Div. 1, 14 Mills Surr. 379]. 


N.C.—Cecil v. Cecil, 92 S.E. 158, 173 
N.C. 410; Wooten v. Hobbs, 86 S.E. 
811, 170 N.C. 211; Caudle v. Caudle, 74 
S.E. 631, 159 N.C. 53. : 


Randall, 96 A. 


4 NW. 


Adams, 115 So. 


Ohio.—White v. White, 19 Ohio Cir. 
Ct.N.S. 200; Youtsey v. Bowman, 6 
Ohio N.P.N.S. 381. 


Or.—Stubbs v. Abel, 233 P. 852, 236 
P. 505, 114 Or. 610; Kerr vy. Duvall, 
125 P. 830, 62 Or. 470. 


Pa.—In re Williamson’s Estate, 153 
A. 765, 302 Pa: 462; In re Arnold's 
Estate, 87 A. 590, 240 Pa. 261, L.R.A. 
1918A 220, ,Ann.Cas.1915A 23; In re 
Wood's Hstate, 28 Pa.Dist. 755. 


S.C.—Reynolds v. Reynolds, 43 S.E. 
878, 65 S.C. 390. 


Tex.—Hunt v. White, 24 Tex. 643; 
Ellet v. McCord, (Civ.App.) 41 S.W. 
(2d) 110; Grubb v. Anderson, (Civ. 
App.) 38 S.W.(2d) 847; Ladd v. Whit- 
ledge, (Civ.App.) 205 S.W. 463; Pack- 
ae pas Phe Miranda, (Civ.App.) 146 S. 


Vt.—Maeck v. Nason, 21 Vt. 115, 52 
Am.D. 4i. 


Va.—Jones v. Meeks, 150 S.E. 349, 
153 Va. 449; Widgeon v. Widgeon, 133 
Sie sbor La VaaVviaes LOGS.3) s-Ar Vain ave 
Smith’s Px’rs, 128 S.E. 252, 142 Va. 
680; Coffman’s Adm’r v. Coffman, 109 
S.BE. 454, 131 Va. 456. 


Wash.—In re Harper’s Estate, 10 
P.(2d) 991, 15 P.(2a) 1119, 168 Wash. 
98; Cotton v. Bank of California, Na- 
tional Ass’n, Seattle Branch, 261 P. 
104, 145 Wash. 503. 


PE re ee v. French, 14 W.Va. 


Wis.—In re Boeck’s Estate, 152 N. 
MG ste os 160 Wis. 577, L.R.A.1915E 


Eng.—Charles .. Charles, [191 
Ch. 518; Robertson v. Flynn, [1 
1 Ir. 78; Anstee v. Nelms, 1 
225, 156 Reprint 1186. 


Alta.—In re Aldridge, 9 Alta.L. 422. 


Ont.—Re Dawson, 19 Ont.W.N. 300; 
Re Pardon, 19 Ont.W.N. 46; Re Camp- 
bell, 4 Ont.W.N. 221, 23 Ont.W.R. 233, 
7 Dom.L.R.. 452. 


[a] Reageu for rule.—This evi- 
dence is generally admissible because 
by it the will may be applied to ex- 
traneous physical facts which must 
be ascertained in order to give effect 
to the will. Keeley v. Adams, 115 So. 
344, 149 Miss. 201; Heywood v. Hey- 
wood, 137 N.W. 984, 92 Neb. 72; Jones 
v. Bennett, 99 A. 18, 78 N.H. 224. 


[b] his rule does not violate Rev. 
St. (1909) § 588, requiring that the 
courts give due regard to testamen- 
tary directions. Kerens v. St. Louis 
Union Trust Co., 223 S.W. 645, 283 
Mo. 601, 11 A.L:R. 288. 


[e] Not within class excluded.— 
The principle which prevents the use 
of independent facts dehors the will 
to defeat the sense inherent in the 
testator’s language does not preclude 
all reference to the surrounding facts 
and circumstances in view of which 
the will was made. McConnell v. 
Robbins, 140 N.E. 59, 193 Ind. 359; 
ones v. Bennett, 99 A. 18, 78 N.H. 


[d] Power of appointment.—The 
rule that a devise of all property is 
presumed to include a general power 
of appointment does not exclude evi- 
dence of surrounding facts known to 
the testator. Hartford-Connecticut 
Trust Co. v.''Thayer, 134.A. 155, 105 
Conn. 57; Harvard Trust Co. v. Frost, 
154 N.W. 863, 258 Mass. 3195 Pre= 
sumption of inclusion of power of 
appointment in devise of all property 
see infra § 1932. 

[e] Sufficiency of evidence.—(1) 
Evidence of the circumstances sur- 
rounding the testator when he made 
his will and the condition of his es- 
tate has been held to show that the 


mn OD 


testator intended his niece to receive 
certain bank stock alone in case he 
died possessed of the same. In re 
Rau’s Estate, 139 N.Y.S. 525. (2) Evi- 
dence of the situation of the testa- 
trix has been held to sustain a finding 
that the testatrix did not intend that 
certain legacies should not be a 
charge on the realty by striking from 
her will a provision authorizing the 
executor to sell any part of the realty 
to pay certain legacies. Clark v. Hal- 
ligan, 142 N.Y.S. 980, 158 App.Div. 33, 
11 Mills Surr. 408 [aff 109 N.E. 1070, 
215 N.Y. 660]. (3) In construing a 
testatrix’ will to determine whether 
by leaving the balance of her estate 
to the heirs of her late husband, who 
left a grandson, she intended to ben- 
efit his nephews and nieces, certain 
surrounding facts, although relevant, 
were held to have little tendency to 
show that the grandson was not to 
have the property. Jones v. Bennett, 
99 A. 18, 78 N.H. 224. (4) Evidence 
of the surrounding circumstances of 
the testator, admitted in a proceeding 
for a will construction, sustained a 
finding that the testator, in devising 
his absolute estate to his daughter, 
and providing that a home should be 
purchased for her, intended that three 
thousand dollars of the daughter’s 
share of eight thousand dollars should 
be invested in a home and the remain- 
der be left to her as an absolute es- 
tate. Thomas’ Px’r v. Marksbury, 61 
S.W.(2d) 282, 249 Ky. 629. (5) Evi- 
dence of the circumstances and réla- 
tionship between the testatrix and 
her sister, the beneficiary under the 
will, to the exclusion of the testa- 
trix’ other sister and brother by a 
bequest which mentioned only money, 
required a construction that by the 
use of the word ‘“‘money’”’ the testa- 
trix intended to pass all her real es- 
tate, since any other construction 
would leave her intestate as to about 
nine tenths of her estate. McCabe v. 
Cary’s Ex’r, 116 S.B. 485, 135 Va. 428. 


[f] Local or trade custom or us- 
age.—(1) Under the rule admitting 
evidence of circumstances surround- 
ing the testator at the time he made 
his will, parol evidence of a custom 
or usage of the local or domiciliary 
meaning of certain language is admis- 
Sible if it serve to explain, and not to 
contradict, the will. Peet v. Peet, 82 
N.E. 376, 229 Ill. 341, 13 L.R.A.N.S. 
780. (2) It is the duty of the court 
to inform itself by evidence of the 
meaning of the word ‘securities’ 
among those who are in the trade. 
In re Rayner, [1904] 1 Ch. 176. (3) 
Parol evidence explaining the use of 
letters to indicate sums of money by 
those in the jewelry trade is admissi- 
ble. Kell v. Charmer, 23 Beav. 195, 53 
Reprint 76. (4) In an action to con- 
strue a will bequeathing money to a 
church society to be used toward pay- 
ing the church debt, testimony by the 
members of the society as to their 
understanding of the term “church 
debt” is not admissible, since it would 
fall short of establishing a common 
use. Greeley v. First Universalist So- 
clgty of Nashua, 92 A. 958, 77 N.H. 


Evidence of usage in arrivine at in- 
tent in wills generally see Customs 
and Usages § 76. 


82. Hartford-Connecticut Trust 
Co. v. Thayer, 184 A. 155, 105 Conn. 
57; Harvard Trust Co. v. Frost, 154 
N.E. 863, 258 Mass. 319. 


Testator’s knowledge or ignorance 
of material facts see infra seri 76. 


83. Hartford-Connecticut Trust 
Co. v. Thayer, 134 A. 155, 105 Conn. 
57; _ Sussex Trust Co. v. Polite, 106 


A. 64, 12 Del.Ch. 65; Calder v. Bry- 
ant, (Mass.) 184 N.E. 440; Morse y. 
Stearns, 131 Mass. 389, 
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in order that the court may have sufficient back- 
ground to apply the language of the will to existing 
conditions’* to the end that it may properly identify 
both the object of the testator’s bounty*® and the 
subject disposed of by the will,S® and ascertain the 
nature of the estate or interest created.*? 
dence may be admitted in all cases where the will is 


[a] “estator’s declarations as to 
extravagance of his family are admis- 
Sible as a part of the surrounding cir- 
cumstances to show the_ testator’s 
knowledge of the extent of his proper- 
ty in determining whether trust lega- 
cies were chargeable on realty. In re 
Lummis, 166 N.Y.S. 936, 101 Misc. 258. 


Admissibility of testator’s declara- 


This evi- 


W. 380, 202 Iowa 966; Chapman v. 
Newell, 125 N.W. 324, 146 Iowa 415. 


Kan.—Smith v. Holden, 50 P. 447, 
58 Kan. 535. 


Ky.—Thomas’ Ex’r v. Marksbury, 
61 S.W.(2d) 282, 249 Ky. 629; Com- 
monwealth v. Manuel, 208 S.W. 327, 
183 Ky. 48; Parrott v. Crosby, 201 S. 


W. 13, 179 Ky. 658 [quot Cyc]; Car- 


susceptible of,§8 or in need of,®® construction, as 
where there is a dispute over the proper construction 
of its terms®® or where the language of a will is un- 
certain and doubtful or contains a latent ambigu- 
ity;° however, such evidence is not admissible to 
vary the terms of the will or import into it another 
or different intention,®? or for the purpose of show- 


Eng.—Charter v. Charter, L.R. 7 H. 
L. 364; Hubbard v. Alexander, 3 Ch.D. 
738; Matter of Chappell, [1894] P. 
98; Drake v. Drake, 8 H.L.Cas. 172, 
11 Reprint 392. 


[a] This is not to defeat, but to 
aid in determining, the intention of 
the testator. In re Tieman’s Estate, 
277 P. 385, 152 Wash. 82. 


tions of intentions and instructions | ..,j) \’ Gave Hill Cemetery Co. 189 8. [b] Surrounding circumstances 
see infra §§ 1179, 1180. W. 186, 172 Ky. 204. may be of controlling force in deter- 
Testator’s habits of speech see in- La.—Thorame’s Succession, 12 La. | mining the testatrix’ intention. 


fra § 1176. 


84. Stevens v. Felman, 170 N.E. 
248, 338 Ill. 391; Kingman v. New 
Bedford Home for Aged, 129 N.E. 449, 


Ann, 384. 


Me.—Bodfish v. Bodfish, 73 A. 1033, 
105 Me. 166. 


Haines v. Indiana Trust Co., 131 N.E. 
89, 75 Ind.App. 651, 


[c] Where will is clear, but its le- 
gal effect is in doubt, extrinsic facts 


237 Mass. 323. = Me eer ero ay We vapineen ee may be rg: ee oe aid Ae aes oe 
P c i ydon v. Campbell, KE. , | covery o e testator’s intention, but 

ei pagonenvion Npaeebe tear eeernrh 204 Mass. 580, 134 Am.S.R. 702. to ascertain whether the intention dis- 
vanes Tee y descrine a *Mich.—Eberts v. Eberts, 4 N.w. |COverable embraces the situation dis- 
— 6 ene U ’ *“* closed. In re United States Trust Co. 


86. Identification of property un- 
certainly described see infra § 1185. 


87. Evidence to show nature of es- 
tate or interest created see infra § 
1189. 


88. Schowalter v. Schowalter, 128 
So. 458, 221 Ala. 364; Stubbs v. Abel, 
233 PB) 852, 236 BP. 505, 114 Or. 610; 
Ellet v. McCord, (Tex.Civ.App.) 41 


S.W.(2d) 110. 


89. Wooten vy. Hobbs, 86 S.E. 811, 
OMEN: Cree cd ls 


90. Northrop v. Columbian Lumber 
Co., 186 F. 770, 108 C.C.A. 640; Smith 
Vv. Holden; 50 PRP. 447, 58 Kan. -535; 
Jones v. Meeks, 150 S.E. 394, 153 Va. 
449; Coffman’s Adm’r v. Coffman, 109 
S.E. 454, 131 Va. 456. 


[a] Every disputed point respect- 
ing which it can be shown that a 
knowledge of extrinsic facts can aid 
in the right interpretation of the will 
will justify the admission of all ma- 
terial facts relating to the situation 
and circumstances surrounding the 


172, 42 Mich. 404. 


Miss.—Strickland v. Delta Inv. Co., 
1387 So. .734, 163°-Miss. 772; Byrd v. 
Henderson, 104 So. 100, 139 Miss. 140. 


Mo.—Garth v. Garth, 41 S.W. 238, 
139 Mo. 456; Nichols v. Boswell, 15 
S.W. 3438, 103 Mo. 151; Small v. Field, 
14 S.W. 815, 102 Mo. 104; Birdsong v. 
Jones, 8 S.W.(2d) 98, 222 Mo.App. 
768; Hendrix v. Marks, 256 S.W. 539, 
214 Mo.App. 469; In re McVeigh’s Es- 
tate, 164 S.W. 673, 181 Mo.App. 566. 


N.H.—Ladd v. Ladd, 68 A. 462, 74 
N.H. 380; South Newmarket Method- 
ist Seminary v. Peaslee, 15 N.H. 317. 


N.J.—Moeckel v. Ludwig, 164 A. 
690, 112 N.J.Eqg. 487; German Pioneer 
Verein v. Meyer, 63 A. 835, 70 N.J.Eq. 
192 [aff in 67 A. 23, 72 N.J:Ha. 954]; 
Atterbury v. Strafford, 44 A. 160, 58 
N.J.Hq. 186. 


N.Y.—Morris v. Sickly, 31 N.E. 332, 
133 N.Y. 456; In re Keleman, 26 N.E. 
968, 126 N.Y. 73; In re White’s Hs- 
tate, 220 N.Y.S. 575, 219 App.Div. 502 


of New York, 138 N.Y.S. 150, 78 Misc. 
227, 9 Mills Surr. 496. 


[d] Nature of ambiguity.—Only 
where it is made to appear on the 
hearing that the will is ambiguous 
with reference to future operation of 
persons ,and things, named therein, 
will extrinsic circumstances at the 
time of execution be considered. In 
pe uininis, 166 N.Y.S. 936, 101 Misc. 


Admissibility of extrinsic evidence 
to resolve ambiguities as to person or 
Merry) intended generally see infra § 

178. 


92. U.S.—Wilkins v. Allen, 18 How. 
385, 15 L.Ed. 396. 


Ariz.—La Tourette v. La Tourette, 
137 P. 426, 15 Ariz. 200. 


Conn.—Hartford-Connecticut Trust 
Co. v. Thayer, 134 A. 155, 105 Conn. 
57; Day v. Webler, 105 A, 618, 93 
Conn. 308. 


D.C.—Kaiser v. Brandenburg, 16 


testator. Northrop v. Columbian | [aff_157 N.E. 868, 245 N.Y. 587]; In App.D.C. 310. 

Lumber Co., 186 F. 770, 108 C.C.A.|re Weiss’ Will, 209 N.Y.S. 129, 124 Ill.—Pool v. Pool, 133 N.E. 273, 300 

640. Mise. 413; Williams v. Crary, 4 Wend. |11l. 577; Miller v. Brinton, 128 N.E. 
91. U.S.—Barber v. Pittsburgh, 443. 370, 294 Ill. 177; Cochran v. Cochran, 


etek. Co., 17S: Ct. 488 166-U.S: 85, 
41 L.Ed. 925; Wilkins v. Allen, 18 
How. 385, 15 L.Ed. 396; Holloway v. 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir:Ct..) 273) el Ze Ohio mei Dee las; 
Youtsey v. Bowman, 6 Ohio N.P.N.S. 


115 N.E. 142, 277 Ill. 244; Crabtree v. 
Dwyer, 100 N.E. 510, 257 Ill. 101. 


Ky.—Noel v. Jones, 216 S.W. 98, 185 


Collee, 247 F. 598 [aff 255 F. 438, 166 | 381. Ky. 835; Calloway v. Calloway, 188 
C.C.A. 371]. Pa.—Gilmor’s Estate, 26 A. 614, 154|S.W. 410, 171 Ky: 366, L.R.A1917A 
Ark.—Moore v. Avery, 225 S.W. 599, |Pa. 523, 35 Am.S.R. 855; Crick’s Hs- |1210; Louisville v. Southern Baptist 


146 Ark. 193. 


Cal.—In re Kurtz’s Hstate, 210 P. 
959, 190 Cal. 146; In re Spencer’s Es- 
tate, 185 P. 474, 181 Cal. 514; Taylor 
V.2MeCowen, 99 BP, 351, 154 Cal. 798; 


tate, 35 Pa.Super. 39. 


Porto Rico.—De Ponce v. Martinez, 
16 Porto Rico 3861. 


S.C.—Reynolds v. Reynolds, 43 S.E. 


Theological Seminary, 147 S.W. 431, 
148 Ky. 711. 


Mass.—Kingman y. New Bedford 
Home for Aged, 129 N.H. 449, 237 
Mass. 323. 


, 878, 65 S.C. : ; al ; : é 
In re Langdon's Hstaté, 62 P. 73, 129 |$7 gO eet 2? Oar BERGER SREY ar eam jghligh GPittman v. Burr, 44 N.W. 
¥ ; g 79 Mich. : 
eK aisers v. ‘ Tex.—City of Fort Worth v. Wise- : i 
ApeDo ee = Brandenburg, 16 |nart, (Civ-App.) 33. S.W.(2d) 656;|__Mo—Snow v. Ferril, 8 S.W.(2d) 
; .|Brown v. Burke, (Civ.App.) 26 S.W.|1008, 320 Mo. 543. 
Ga.—Lokey v. McMurrain, 115 S.B.|(2d) 415; Plsek v. Kostroun, (Civ. Neb.—Heywood v. Heywood, 137 N. 


76, 154 Ga. 705. 


Ill.— Morrison v. Tyler, 107 N.E. 
602, 266 Ill. 308; Crabtree v. Dwyer, 
100 N.HB. 510, 257 Ill. 101. 


Ind.—Whiteman v. Whiteman, 53 N. 
B. 225, 152 Ind. 268, 4 Prob.Rep.Ann. 
454; Daugherty v. Rogers, 20 N.E. 
779, 119 Ind. 254, 3 L.R.A. 847 and 
note; Haines v. Indiana Trust Co., 131 
N.E. 89, 75 Ind.App. 651; Hancock v. 
aris ner ps 126 N.E. 451, 72 Ind.App. 


Iowa.—Westerfelt v. Smith, 211 N. 


App.) 6 S.W.(2d) 818 [rev on other 
grounds (Commn.App.) 15 S.W.(2d) 
220]; Winfree v. Winfree, (Civ.App.) 
139 S.W. 36. 


Va.—Everett v. First Nat. Bank, 
128 S.B. 450, 142 Va. 149. 


Wash.—In re Harper’s Estate, 10 P. 
(2d) 991.16 Pi(2d)) 11095 168) Washt 
98; In re Tieman’s Estate, 277 P. 385, 
152 Wash. 82. 


W.Va.—French vy. French, 14 W.Va. 
MTEL Cyaats v. Hdwards’*Adm’r, 13 W. 
a. 2. 


W. 984, 92 Neb. 72. 


N.H.—Jones v. Bennett, 99 A. 18, 78 
IN. Ain 224. 


N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Misc. 811. 


See also Ellis v. Birkhead, 71 S.W. 
31, 30 Tex.Civ.App. 529 (holding that, 
under Rev. St. art 5337, providing that 
no will shall be revoked, except by 
a subsequent will, codicil, or declara- 
tion in writing, executed with like 
formalities, or by the testator de- 
stroying or canceling the ame, where 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ing the testator’s intention as an independent fact.®* 
Such evidence should not ordinarily be received 
where the language of the will is plain and unambig- 
uous;°* still, where the literal execution of an un- 
ambiguous provision must result in extravagance or 
folly, resort may be had to evidence of contemporary 
circumstances to determine whether or not the testa- 
tor actually intended to perpetrate such an unnat- 


ural act.9® 


Time as to which evidence relates.°® 
mitting the reception of evidence of circumstances 
surrounding the testator is generally limited to evi- 


it does not appear from the terms of 
a will itself that a certain provision 
therein is void as tending to incite 
the testator’s daughter to procure a 
divorce from her husband, extrinsic 
evidence to the effect that the testa- 
tor had objected to the marriage, etc., 
is not admissible to show such inten- 
tion). 
[a] 
change will or to contradict it. 
on v. Charlton, 44 N.B. 476. 


[b] “Friend” as common-law wife. 
—Evidence offered by some claimants 
that a legatee, referred to in the tes- 
tator’s will as his “friend,” was his 
common-law wife when the will was 
executed two years before their cere- 
monial marriage, is incompetent, since 
the use of the term ‘friend’ nega- 
tives such relationship and the will 
cannot be varied by extrinsic evi- 
dence. In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Misc. 811. 


fc] Intention to avoid lapse of 


Extrinsic evidence held not to 
Lem- 


: legacy.—Under a statute providing 
_ that a legacy to a legatee predeceas- 


ing the testator shall not lapse “if 
an intention appears to substitute 
some other in his place,’ evidence of 
the circumstances surrounding the 
execution of the will for the purpose 
of showing that the testator intended 
the law of another state to apply to 
his will is not admissible to show the 
intention to substitute another, since 
the only way the testator could have 
made such intention appear would 
have been by an express substitution 
of some other person in the event of 
the legatee’s death. In re Barton’s 
Estate, 238 P. 681, 196 Cal. 508. Laps- 
ing of legacies generally see infra §§ 
2254-2296. 


{d] Statutory rule—Under Civ. 
Code §§ 1318 and 13840, respectively, 
declaring that in case of uncertainty 
arising on the face of the will the tes- 
tator’s intention is to be ascertained 
from the words of his will, taking into 
consideration the surrounding circum- 
stances, and that mistakes and omis- 
sions may be corrected by extrinsic 
evidence, where the meaning of a will, 
taking the words in their ordinary 
sense, is entirely clear, and where no 
latent ambiguity appears, there can 
be no evidence of extrinsic circum- 
stances to show that the testator de- 
sired to do something not expressed. 
In re Willson’s Estate, 153 P. 927, 
Li Cal A4OnTcitvC rd. i; 

Different intention not to be shown 
in ambiguous will see supra § 1178. 

Evidence inadmissible to add to, 
alter, or contradict will see supra § 
TTS. ‘ 

93. Succession of Maginnis, 104 So. 
726, 158 La. 815; In re Lummis, 166 
N.Y-S. 938, 101 Misc. 258. 


[a] Evidence of testator’s express- 
ed intention, through a witness to the 
codicil, is inadmissible and cannot be 
received under a statute providing 
that, where the testator’s intention 
cannot. be ascertained from the will, 
recourse must be had to all of the 
surrounding circumstances which 
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dence of those facts in existence either at the time 
the will was made®’ or so close thereto as to be an 
attending circumstance ;°* however, there is author- 
ity for the view that the situation of the testator aft- 
er the execution of the will may be shown.®® 


[§ 1175] (2) What Circumstances May Be Shown 


—(a) In General. 
cumstances may be admitted in a proper case’ to 


Evidence of the surrounding cir- 


show all of the relevant and material facts? concern- 


The rule per- 


may aid in the discovery of his inten- 
tion. Succession of Maginnis, 104 So. 
726, 158 La. 815. 


[b] Cannot control will.—Evi- 
dence of the facts and circumstances 
surrounding the testator at the time 
he made his will is not received to 
control the language of the will. 
Kingman vy. New Bedford Home for 
Aged, 129 N.H. 449, 237 Mass. 323. 


94. Mass.—Mahoney v. Grainger, 
186 N.E. 86. 


Mo.—McQueen vy. Lilly, 31 S.W. 
1043, 131 Mo. 9; Kingman v. Winchell, 
20 S.W. 296; In re McVeigh’s Estate, 
164 S.W. 673, 181 Mo.App. 566. 


N.J.—Brearley v. Brearley, 9 N.J. 
Eq. 21. 


N.Y.—In re Wells, 21 N.E. 137, 113 
N.Y. 396, 10 Am.S.R. 457; In re Lum- 
mis, 166 N.Y.S. 936, 101 Misc. 258; 
In re Fowles’ Will, 158 N.Y.S. 456, 95 
Misc. 48 [rev on other grounds 163 N. 
VS. Sissy Lo ADDEDEV. LOS sil. 


N.C.—Williamson vy. Williamson, 57 
NCopesl. 
R.I.—Perry v. Hunter, 2 R.I. 80. 


S.c.—Rogers v. Morrell, 64 S.B. 1438, 
82 S:C: 402, 129 Am.S.R. 899, 14 Prob. 
Rep.Ann. 485; Reynolds v. Reynolds, 
43 S.F. 878, 65 S.C. 390; Schoppert v. 
Gillam, 27 S.C.Eq. 83. 


Tex.—Nunn v. Titche-Goettinger 
Co., (@Civ.App.) 196 S.W. 890 [aff 
(Commn.App.) 245 S.W. 421]. 


Wash.—In re Tiemens’s Estate, 277 
P. 385, 152 Wash. 82. 


Eng.—Gordon vy. Gordon, L.R. 5 H. 
L. 254, 


[a] Reason for rule.—lIt is always 
the safest rule to adhere to the words 
of the instrument, without consider- 
ing eilher circumstances arising ali- 
unde, or calculations as to the amount 
of the property or the consequences 
of a particular construction. Currie 
& Naylor v. Murphy, 35 Miss. 473. 


[hb] There should first he shown 
some prima facie doubt before evi- 
dence of the situation of the maker 
of the instrument, the nature of his 
property, and the family surroundings 
when the will was made should be 
received. In re Lummis, 166 N.Y.S. 
936, 101 Mise. 258. 


[c] Where meaning of will which 
discriminates against child can ‘be 
gathered from its construction, evi- 
dence of declarations made by the tes- 
tator Showing his feelings toward 
such child is properly excluded. 
Hurst v. Von de Veld, 58 S.W. 1056, 
158 Mo. 239. 


95. In re Turk’s Will, 221 N.Y.S. 
225, 128 Misc. 803 [appeal dism 226 
N.Y.S. 111, 222 App.Div. 724]. 


96. Subsequent dealings by testa- 
tor with his property see supra § 
1170. 

97. Dulfon v. Keasbey, 162 A. 102, 
111 N.J.Eq. 223; Morris vy. Sickly, 31 
N.B. 332, 1383 N:Y. 456; Bigelow v. 


ing the testator and persons interested in the will,® 
such as the position of the testator,* the condition of 
his family and the amount and character of his prop- 


Percival, 148 N.Y.S. 242, 162 App.Div. 
831, 13 Mills Surr. 153; In re Farmer’s 
Will, 163 N.Y.S. 1089, 99 Misc. 437. 
See also Bezzemini v. Brooks, 197 N. 
Y.S. 872, 204 App.Div. 157 [rev 194 N. 
Y.S. 748, 118 Misc. 791, and mod on 
other grounds 140 N.E. 237, 236 N.Y. 
184] (declaring that evidence is ad- 
missible to reveal the situation of the 
testatrix’ property at the time of her 
death). ° 


98. In re Farrelly’s Estate, 4 P. 
(2d) 948, 214 Cal. 199. 


99. Lydon v. Campbell, 91 N.E. 
151, 204 Mass. 580, 134 Am.S.R. 702; 
George v. George, 71 N.E. 85, 186 
Mass. 75; In re Skillen, [1916] 1 Ch. 
518 (holding that evidence that a tes- 
tatrix’ property was about the same 
at the date of her death as when she 
made her will is admissible to show 
the surrounding circumstances). 


[a] Facts occurring after execu- 
tion of will but before execution of 
codicil may be shown. Gould v. 
ecm es 68 N.E. 39, 184 Mass. 


Construing will and codicil together 
see Supra § 1164. 


Will speaking from date of codicil 
see supra § 576 in 68 C.J. 


_1. When evidence of surroundin 
Seisberecttoe pity admissible see supra § 


2. See cases infra this note. 


[a] Immaterial evidence.—(1) In 
an action for construction of a will 
giving to the testator’s widow the 
part of the estate secured to her by 
the laws of distribution and to the 
testator’s brother the remainder, evi- 
dence of the circumstances of the 
testator, his character, the objects of 
his bounty, his ties of affection and 
the instruction to the scrivener, was 
properly excluded. Foster v. Clifford, 
101 N.E. 269, 87 Ohio St. 294, Ann. 
Cas.1915B 65. (2) In proceedings to 
register titles by heirs at law of a 
first wife against a _ second wife, 
devisee from her husband, evidence 
that the husband was informed that 
he had a right to dispose by will of 
property received by him under the 
will of his first wife, and seemed 
pleased at the information, is inad- 
missible as immaterial. Homans y, 
Foster, 121 N.B. 417, 232 Mass. 4. 


[b] Evidence of temporary bicker- 
ing and passionate utterances, being 
consistent with conjugal affection, 
should not be admitted to show ani- 
mosity between husband and wife. 
Stratton’s Estate v. Morgan, 44 P. 
1028, 112 Cal. 513. . 


3. Goodwin v. New Church Board 
of Publication, 160 Ill.App. 483; Mce- 
ARE Hubbard, 118 S.W. 481, 217 
Mo. i 


4. Roberts v. Mosely, 129 So. 835, 
100 Fla. 267; Goodwin v. New Church 
Board of Publication, 160 Ill.App. 483; 
Kingman v. New Bedford Home for 
Aged, 129 N.E. 449, 237 Mass. 323. 
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erty,® or his feelings toward, and 


[a] Evidence of testator’s finan- 
cial condition may be shown. (1) In 
general. Cecil v. Cecil, 92 S.H. 158, 
173 N.C. 410; McGarrigle’s Estate, 21 
Pa.Dist. 441. (2) Evidence of the 
testator’s financial condition and 
habits of investment is admissible to 
show that he did not, when making 
the will, have, or contemplate hay- 
ing when the will should become op- 
erative, sufficient per sonal property to 
discharge the legacies, and that there- 
fore it was not his intention that his 
personal estate alone should be re- 
sponsible for their payment. In re 
Strolberg’s Estate, 183 N.W. 97, 106 
Neb. 173, 26 A.L.R. 643. 


5. U.S.—Barber v. Pittsburgh, etc., 
RaCco, i S.Ct, 488-1166 WS. 83, 41 1. 
Eid. 925: Smith v. Bell, 6 Pet. 68, 8 
L.Ed. 322; Northrop v. Columbian 
Dumber Co., 186 F770,’ 108 -C.C. AY 
640. 

v. Boshell, 118 So. 

Travis v. Morrison, 


553, 218 Ala. 320; 


28 Ala. 494. 


Cal.—Taylor v. McCowen, 99 P. 351, 
154 Cal. 798. 


Conn.—Hartford-Connecticut Trust 
Comyn ihayerxw 844A: 155, 9/055 Conn: 
57; Fritsche v. Fritsche, 53 A. 585, 75 
Conn. 285; Woodruff v. Migeon, 46 
Conn. 236; Bond’s Appeal, 31 Conn. 
183; Brainerd v. Cowdrey, 16 Conn. 1. 


DO—Atkins Vv. Best, 27 App.b.C: 
148. 


Ga.—White v. Holland, 18 S.E. 17, 92 
Ga. 216, 44 Am.S.R. 87; Billingslea v. 
Moore, 14 Ga. 370. 


Ill.—Stevens v. Felman, 170 N.E. 
248, 338 Ill. 391; Abrahams v. San- 
ders, 113 N.E. 737, 274 Ill. 452; Gano 
v. Gano, 88 N.H. 146, 239 Ill. 539, 22 
L.R.A.N.S. 450; Peet v. Peet, 82 N.E. 
Sriono2Oe Lhe 8 4ieits: SARWAN Se ps Os 
Hubbard’s Estate v. Hubbard, 99 Ill. 
App. 555 [aff 64 N.H. 1038, 198 Ill. 
621]; Dearlove v. Otis, 99 Ill.App. 99. 


Ind.—Whiteman v. Whiteman, 53 
N.E. 225, 152 Ill. 268, 4 Prob. Rep.Ann. 
454; Jackson v. Hoover, 26 Ind. 511; 
Stevenson v. Druley, 4 Ind. 519; 
Haines v. Indiana Trust Co., 131 N.E 
89, 75 Ind.App. 651. 


Kan.—Smith v. Holden, 50 P. 447, 
58 Kan. 585; Donohue v. Donohue, 37 
P, 998, 54 Kan. 136. 

Ky.—Henry’s Ex’r v. Henry’s Ex’r, 
81 Ky. 342, 5 Ky.L. 283. 


Me.—Bodfish v. Bodfish, 73 A. 1033, 
105 Me. 166. 


ee weters v. Howard, 1 Md.Ch. 


Mass.—Gould v. Chamberlain, 68 N, 
E. 39, 184 Mass. 115; Tucker v. Sea- 
man’s Aid Soc., 7 Mete. 188; Jarvis v. 
Buttrick, 1 Mete. 480; Sargent v. 
Towne, 10 Mass. 303. 


Miss.—Welch v. Welch, 113 So. 197, 
147 Miss. 728; Gilliam v. Chancellor, 
43 Miss. 437, 5 Am.R. 498. 


Mo.—Wooley v. Hayes, 226 S.W. 
842, 285 Mo. 566, 16 A.L.R. 1; Mc- 
Mahan v. Hubbard, 118 S.W. 481, 217 
Mo. 624; Clotilde v., Lutz, .57 S.W. 
1018, 157 Mo. 439, 50 L.R.A. 847. 


Neb.—In re Strolberg’s Hstate, 183 
N.W. 97, 106 Neb..173, 26 A.L.R. 643. 


N.H.—Goodhue v. Clark, 37 N.H. 
525; Lummus vy. Mitchell, 34 N.H. 
39. 


N.J.—Paul v. Paul, 183 A. 868, 99 
N.J.Eq. 498; Farnum v. Pennsylvania 
Co. for Insurance on Lives and Grant- 
ing Annuities, 99 A. 145, 87 N.J.Eq. 
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his relations to, | the persons or corporations affected by the will.® 


108 [aff 101 A. 1053, 87 N.J.Eq. 6521; 
Blair v. Scribner, 57 A. 318, 65 N.J. 
Eq. 498 [rev on the facts 60 A. 211, 67 
N.J.Eq. 583]; phy v. Bolles, 25 A. 
947, 51 N.J.Eq. 84; Halsted v. Meek- 
er’s Ex’rs, 18 V.J.Bd. 136. 

NSY.— Bly: v. Ely, 148 N-Y-S! 691, 
163. App.Div. 320, 13 Mills Surr. 203 
[aff 111 N.E. 800, 219 N.Y. 112]; Rob- 
ertson v. Schermerhorn, 14 N.Y.St. 
304, 47 Hun 637; White v. Hicks, 43 
Barb. 64 [aff 33 N.Y. 383]; Terpening 
v. Skinner, 30 Barh. 373. [aft 29 N.Y: 
505]; In re Chambers’ Estate, 183 N. 
Yuise 526, 112 Mise.<551) lath Lou Neves. 
930, 196 App.Div. 934]; In re Lloyd, 
149 N.Y.S. 922, 87 Misc. 503, 12 Mills 
Surr. 493 [rev on other grounds sub 
nom. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 
379]; Ladies’ Union Benev. Soc. v. 
Van Natta, 88 N.Y,S. 418, 43 Misce.:217; 
Mason v. Mason’s Ex’rs, 2 Sandf.Ch. 
ASIulathy 2, Barbi229) sate ot iNe. yous 
3 Code Rep. 164, 5 How.Pr. 118]. 


N.C.—Cecil v. Cecil, 92 S.H. 158, 173 
N.C. 410; Woods v. Woods, 55 N.C. 
420; Edens v. Williams’ Ex’r, 7 N.C. 
Pe 


Ohio.—Neff’s Ex’rs v. Neff’s Dev- 
isees, 3 Ohio Dec. (Reprint) 75, 3 
Cine.L.Bul. 67. 


Or.—In re Hodgkin’s Estate, 221 P. 
169; 223 By W385 LL0 Ory oss 


Pa—Rewalt’ vs» Ulrichw23) Pa. 388: 
In re Barr’s Estate, 2 Pa. 428, Sas Am. 
D. 608; In re Marshall’s Appeal, 2 Pa. 
388; Crick’s Hstate, 35 Pa. Super. oos 
McGarrigle’s Estate, 21 Pa.Dist. 441. 


R.I.—Perry v. Hunter, 2 RI. 80. 


S.C.—Brennan v. Winkler, 16 S.E. 
190, 37 S.C. 457; Schoppert v. Gillam, 
i SHOUD Ch wer 


Tex.—Hunt v. White, 24 Tex. 643; 
Ellet v. McCord, (Civ.App.) 41 S.W. 
(2d). 11203--Pisek “v.-Kostroun; "Civ; 
App.) 6 S.W.(2d) 813 [rev on other 
grounds (Commn.App.) 15 S.W.(2d) 
220]; Lenz v. Sens, 66 S.W. 110, 27 
Tex, Civ. App. 2. 


Vt.—Holmes y. Holmes, 36 Vt. 525. 


Va.—Coffman’s Adm’r v. Coffman, 
109 S.B. 454, 181 Va. 456; Phillips v. 
Ferguson, 8 S.H. 241, 85 Va. 509, 17 
AmtSR (sy) l beReAS 8377" and) notes 
Wootton v. Redd’s Ex’r, 12 Gratt. (53 
Vayvlice Pullerie Byres vy Pullers s 
Rand. (24 Va.) 83. 


Wash.—In re Tiemens’s 
P. 385, 152 Wash. 82. 


W.Va.—Atkinson vy. Sutton, 23 W. 
Wie On. 


Wis.—In re Dever’s Will, 180 N.W. 
839, 173 Wis. 208; In re Sandon’s Will, 
101 Nw. 1089, 123 Wis. 603, 10 Prob. 
Rep.Ann. 323. 


Eng.—Hensman v. Fryer, L.R. 3 Ch. 
420; Charter v. Charter, L.R. 7 H.L. 
864; Gordon v. Gordon, L.R. 5 H.L. 
254; In re Grainger, [1900] 2 Ch. 756; 
Innes v. Sayer, 3 Macn.&G. 606, 49 
Eng.Ch. 468, 42 Reprint 393 [aff 7 
Hare 277, 27 Eng.Ch. 377, 68 Reprint 
156]. 

Alta.—In re Aldridge, 9 Alta.L. 422. 


Ont.—Davidson v. Boomer, 15 Grant 
Ch. 218. 


[a] Value of property or estate.— 
(1) Evidence showing the value of the 
testator’s property may be admitted. 
Northrop v. Columbian Lumber Co., 
L860 W770, 108) C.CAN 640") In re 
Hodgkin’s Estate, 221 P. 169, 223° P. 
738, 110 Or. 381; In re Williamson’s 
Estate, 153 A. 765, 302 Pa. 462; Mc- 


Estate, 277 


Knight v. Cage, (Tex.Civ.App.) 183 
S.W. 854; Coffman’s Adm’r v. Coff- 
man, 109 S.H. 454, 131 Va. 456. (23 
Circumstances making the estate of 
no value may be considered in con- 
struing an ambiguous devise. Boshell 
v. Boshell, 118 So. 553, 218 Ala, 320. 


[b] Fact that testator knew of a 
decrease in his property after mak- 
ing his will, but before executing a 
codicil, may be shown as one of the 
surrounding circumstances. Gould v. 
SC anusheber a 68 N.E. 39, 184 Mass. 
Mass 


6 U.S.—Gilmer yw. Stone, 
689, 120 U.S. 586, 30 L.Ed. 734. 


Cal.—In re Kurtz’s Estate, 210 P. 
959, 190 Cal. 146. 


Conn.—Appeal of Scully, 98 A. 350, 
91 Conn. 45, Ann.Cas.1917E 407. 


ye iodine V...Best,, 27 . App DiGs 


Fla.—Roberts v. Mosely, 129 So. 
ae ie Fla. 267; Lines y. Darden, 5 
a. 


Ill.—Levings v. Wood, 170 N.E. 676, 
389 SLIT. O1L [rev in part 253 Tl. App. 
46]; Abrahams v. Sanders, 113 N.E. 
Tt, 274 Ill. 452; Peet v. Peet, 82 N.E. 
376,229) Ti. 341, 13) eR, AUNES: 780; 
Cobain v. New Church Board of 

Publication, 160 Ill.App. 483. 


Iowa.—1In re Fay’s Estate, 196 N.W. 
42, 196 Iowa 1099. 


Mass.—Kingman v. New Bedford 
Home for Aged, 129 N.E. 449, 237 
Mass. 323; Calder v. Bryant, 184 N.E. 
440; George v. George, 71 N.E. 85, 
186 Mass. 75; Morse v. Stearns, 131 
Mass. 389. 


Mo.—Snow v. Ferril, 8 S.W.(2d) 
1008, 320 Mo. 543; Wooley v. Hayes, 
226 S.W. 842, 285 Mo. 566, 16 A.L.R. 1; 
Roberts v. Crume, 73 S.W. 662, 173 
Mo. 572; Webb v. Hayden, 65 S.W. 
760, 166 Mo. 39, 7 Prob.Rep.Ann. 183; 
Hurst v. Von de Veld, 58 S.W. 1056, 
158 Mo. 239; Garth v. Garth, 41 S.W. 
238, 139 Mo. 456; Snyder v. Toler, 166 
S.W. 1059, 179 Mo.App. 376. 


Neb.—Little v. Giles, 41 N.W. 186, 
25 Neb. 313 [error dism 10 S.Ct. 623, 
134 U.S. 645, 33 L.Ed. 1062). 


N.J.—German Pioneer Verein v. 
Meyer, 63 A. 835, 70 N.J.Eq.'192 [aff 
67 A. 238, 72 N.J.Bq. 954]; Atterbury 
vy. Strafford, 44 A. 160, 58 N.J.Eq. 186. 


N.Y.—In re Gibson’s Will, 151 N.Y. 
S. 459, 166 App.Div. 1, 14 Mills Surr. 
379; Bly v. Ely, 148 N.Y.S. 691, 163 
App.Div. 320, 13 Mills Surr. 203 [aff 
111 N.E. 800, 219 N.Y. 112];- Terpen- 
ing v. Skinner, 30 Barb. 373 [aff 29 
NAY 505). 


N.C.—Tilley v. 
TSO RIN. Gap riocs 


Ohio.—Neff’s Ex’rs v. Neff’s Dev- 


7 S.Ct. 


Ellis, 26 S.H. 29, 


isees, 3 Ohio Dec. (Reprint) 75, 3 
Cine.L. Bul. 67. 

Pa.—Domestic, ete., Missionary 
Soc.’s Appeal, 30 Pa. 435: Brownfield 


v. Brownfield, 12 Pa. 136, 51 Am.D. 
590; Gill’s Hstate, 1 Pars. Ea. Cas i395 


R.I.—Perry v. Hunter, 2 R.I. 80. 


Tenn.—Cooper vy. Pearce, (Ch.A.) 
62 S.W. 223. 


Tex.—Lenz v. eens 66 S.W. 110, 27 
Tex.Civ.App. 442 


Vt.—Holmes v. Holmes, 36 Vt. 525. 


Va.—Coffman’s Adm’r y. Coffman, 
109 S.H. 454, 131 Va. 456, 


Wis.—In re Dever’s Will, 180 N.W. 
839, 1738 Wis. 208. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Thus evidence is admissible to show who were the 
natural objects of the testator’s bounty and their sit- 
uation and circumstances,’ the nature of his relation- 
ship to the beneficiaries,* and their condition® and 
their blood relationship to each other.!® 
dence may also show the nature of the subject mat- 
ter disposed of by the will,1! and motives reasonably 
supposed to have affected or influenced the testa- 
tort? and the scheme of his disposition.13 
evidence of any other facts of which it can be 
shown will in any way aid the court in the proper 
interpretation of the will is admissible,t4 such as 
the fact that the will was written by the testator 


Be aia re Cawley, [1920] 1 Ir. 


[a] Evidence of situation of par- 
ties is admissible when it is neces- 
sary to a correct understanding of a 
bequest, together with the facts and 
circumstances which may be reason- 
ably supposed to have influenced the 
testator in making the will, in order 
that the court may ascertain his mo- 
tives and intentions. Little v. Giles, 
41 N.W. 186, 25 Neb. 313 [error dism 
es 623, 1384 U.S. 645, 33 L.Ed. 

ae 


[b] Bvidence that testator did not 
like wife’s relatives is admissible as 
part of the circumstances in connec- 
tion with the making of the will. 
eae v. Bryant, (Mass.) 184 N.E. 


[c] Engagement to marry.—In a 
widow’s contest of her husband’s will, 
which made no provision for her and 
provided that if “any person whom- 
soever, who, if I died intestate, would 
be entitled to any part of my estate,” 
except the persons named as bene- 
ficiaries, should assert a claim, he 
should receive only one dollar, evi- 
dence that the testator was engaged 
to marry the contestant when he 
made the will was admissible to show 
who he intended to include by such 
otherwise ambiguous phrase. In re 
Kurtz’s Bstate, 210 P. 959, 190 Cal. 
146. 


[ad] Whether testator lived with 
his family is admissible. Abrahams 
v. Sanders; 113 NB. 787, 274 Il. 
452. 


[e] That testator lived apart from 
his wife, who was much younger, and 
that there was litigation between 
them, may be shown. In re Fay’s Es- 
tate, 196 N.W. 42, 196 Iowa 1099. 


[f] Sufficiency.—Evidence showed 
that the testatrix made no distinction 
between relatives of her deceased 
husband and her own relatives in de- 
vising her property. In re Hanford’s 
Estate, 244 N.Y.S. 119, 136 Misc. 612. 


7. Northrop v. Columbian Lumber 
Co., 186 F. 770, 108 C.C.A. 640; Wooley 
v. Hays, 226 S.W. 842, 285 Mo. 566, 
16 A.L.R. 1; White v. White, 19 Ohio 
Cir.Ct.N.S. 200. 


[a] In suit by sister on promise 
made by her father for her benefit, 
evidence that her brother promised 
his father to pay the sister a certain 
sum of money at the time of the writ- 
ing of an ambulatory will devising 
certain property to the son is not in- 
admissible as tending to vary the 
terms of the will. Riepe v. Schmidt, 
199 Ill.App. 129. 


8. Conn.—Appeal of Scully, 98 A. 
850, 91 Conn. 45, Ann.Cas.1917E 407. 


Fla.—Roberts v. Mosely, 129 So. 
835, 100 Fla. 267. 
Mo.—Kerens v. St. Louis Union 


Trust Co., 223 S.W. 645, 283 Mo. 601. 
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mination of his 
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N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Mise. 811. 

Va.—Widgeon vy. Widgeon, 133 S.E. 
353, 147 Va. 1068; Coffman’s Adm’r v. 
Coffman, 109 S.E. 454, 131 Va. 456. 


Wis.—In re Dever’s Will, 180 N.W. 
839, 173 Wis. 208. 


[a] Scrivener may be asked what 
were the relations between the testa- 
tor and beneficiary at the time of exe- 
cuting the will, if tending to prove a 
condition, a fact always admissible 
when relevant and material and when 
the intent of the testator is doubtful. 
Appeal of Seully, 98 A. 350, 91 Conn. 
45, Ann.Cas.1917E 407. 


9. U.S.—Northrop v. Columbian 
Entaber Co. LSC. Ee GO wel See GeAG 
40. 


Tll.—Greenwood v. Greenwood, 53 
N.E. 101, 178 Ill. 387. 


Ind.—Haines vy. Indiana Trust Co., 
132 9N.E: 139; 75 Ind Appr 651. 


N.Y.—Rezzemini v. Brooks, 197 N. 
Y.S. 872, 204 App.Div. 157 [rev 194 N. 
Y.S. 748, 118 Misc. 791, and mod on 
other grounds 140 N.E. 237, 236 N.Y. 
184]; Terpening v. Skinner, 30 Barb. 
373 [aff 29 N.Y. 505]. 


Tex.—Plsek v. Kostroun, (Civ.App.) 
6 S.W.(2d) 813 [rev on other grounds 
(Commn.App.) 15 S.W.(2d) 220); 
Herring v. Patten, 44 S.W. 50, 18 Tex. 
Civ.App. 147. 


[a] Claimants may prove their 
corporate existence and the objects 
and purposes for which they were or- 
ganized. Goodwin y. New Church 
Board of Publication, 160 Ill.App. 483. 


10. Taylor v. Taylor, 7 Ohio N.P. 
N.S. 297. 
11. Levings v. Wood, 170 N.E. 767, 


339 Ill. 11 [rev in part 253 Ill. App. 
46]. 


Identification of subject matter see 
infra § 1185. : 


12. Fla.—Roberts v. Mosely, 
So. 835, 100 Fla. 267. 

Ill.—Levings v. Wood, 170 N.E. 767, 
839 Ill. 11 [rev 253 Ill. 46]. 


Mo.—Kenrick v. Cole, 61 Mo. 572; 
Riggs v. Myers, 20 Mo. 239. 


Ohio.—Kuster vy. Yeoman, 32 Ohio 
Cir.Ct. 476. 

Tex.—Haraway v. Haraway, 
App.) 59 S.W.(2d) 249. 

Va.—Wootton v. Redd’s Ex’r, 
Gratt. (53 Va.) 196. 


W.Va.—Couch v. Hastham, 3 S.E. 
23, 29 W.Va. 784; French v. French, 
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(Civ. 


12 


14 W.Va. 458; Magers v. Edwards’ 
Adm’r, 13 W.Va. 822. 
[a] Indebtedness. — Testimony 


showing that the son of the testator 
was heavily in debt is competent for 
the purpose of indicating that the tes- 
tator, in making no provision for such 
son and giving his entire estate to his 
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himself and that he was not a professional man,‘ or 
that he was a learned and successful lawyer,?® or 
evidence showing his habits and methods of busi- 


Agreement by the testator to make certain provi- 
sions in his will is admissible to aid in the deter- 


intention in a will made pursuant 


[§ 1176] (b) Testator’s Knowledge and Habits of 
Speech. Evidence of the testator’s knowledge or 
ignoranee of material facts may be admitted in case 
of doubt or ambiguity,?® but not to show another or 


son’s wife and their children, there- 
by protected the estate against the 
creditors of such son. Kuster vy. Yeo- 
man, 82 Ohio Cir.Ct. 476. 


{[b] Evidence as to testator’s pur- 
pose in acquiring property is admissi- 
ble. Sussex Trust Co. v. Polite, 106 
A. 54, 12 Del.Ch. 64. 


{c] That testator did not change 
will after the legatee’s death could be 
considered in determining whether 
'the testator intended the legatee’s 
heir to take. Levings v. Wood, 170 


N.E. 767, 339 Ill. 11 [rev in part.253 . 


Tll.App. 46]. 


13. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 379; 
Ely v. Ely, 148 N.Y.S. 691, 163 App. 
Div. 320, 13 Mills Surr. 203 [aff 111 
INGE S008 29 SIN. dabei 


14. Peet v. Peet, 82 N.E. 376, 229 


TULSA Ow ae REACIN Susy S0k 
15. Atkins v. Best, 27 App.D.C. 148. 
16. Muir’s Ex’rs v. Howard, 198 S. 


W. 551, 178 Ky. 51. 


17. Blair v. Seribner, 57 A. 318, 65 
N.J.Eq. 498 [rev on other grounds 
60 A. 211, 67 N.J.Eq. 583]. 


Habit of speech see infra § 1176. 


18. Renwick v. Macomber, 114 N. 
EK. 720, 225 Mass. 3880; George v. 
George, 71 N.E. 85, 186 Mass. 75. 


[a] Such agreement is part of the 
relations existing between the testa- 
tor and the one claiming under the 
will, and it is to be construed with 
the will in arriving at the testator’s 
intention. George v. George, 71 N. 
BE. 85, 186 Mass. 75. 


Contract to make will generally see 
supra §$§ 187-222 in 68 C.J. 


19. Lee v. Lee, 91 A. 269, 88 Conn. 
404; Anderson vy. Anderson, 164 N.W. 
1042, 181 Iowa 578; Gould v. Cham- 
berlain, 68 N.E. 39, 184 Mass. 115; 
Dunlap v. Dunlap, 4 S.C.Eq. 305. 


[a] Testator’s knowledge of na- 
ture and extent of his property may 
be shown. Ely v. Ely, 148 N.Y.S. 691, 
163 App.Div. 320, 13 Mills Surr. 203 
[aff 111 N.E, 800, 219 N.Y. 112]. 


[b] Knowledge of death of legatee. 
—In the construction of a will leav- 
ing pecuniary legacies to each of two 
sisters, and of a _ codicil reaffirming 
the will, executed after the deaths 
of the sisters, and after a statute had 
converted their legacies into valid 
gifts for their issue, evidence of 
knowledge of the testatrix of their 
deaths is admissible as one of the 
surrounding circumstances, but not 
that the testatrix believed that such 
deaths avoided the legacies, as that 
would tend to show that the testatrix 
in executing the codicil did not intend 
to make cumulative gifts. Lee vy. 
Lee, 91 A. 269, 88 Conn. 404. 


[ec] Knowledge of mutuality of 
wills.—Evidence that a husband and 
wife in executing wills acted with 


‘ 
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a different intention;?° and, where the language of 
the will is plain and the residuary clause in terms 
disposes of the whole estate, extrinsie evidence is 
not admissible to show that the testator was ignorant 
of the fact that certain property belonged to him 
for the purpose of preventing such property from 
passing under the residuary clause.?! 
the testator habitually used certain words appearing 
in the will in a particular or peculiar sense may be 


knowledge of each other, and that the 
wills were executed in pursuance of 
a common understanding and pur- 
pose, is admissible as one of the cir- 
cumstances accompanying or attend- 
ing the execution of the will. Ander- 
son v. Anderson, 164 N.W. 1042, 181 


Iowa 578. 

20. Lee v. Lee, 91 A. 269, 88 Conn. 
404. 

21. Stannard vy. Barnum, 51 Md. 
440. 


Unknown property passing under 
residuary clause see infra § 1477. 


22. Conn.—Ayres v. Weed, 
Conn. 291. 


Ind.—Miller v. Coulter, 59 N.E. 853, 
-156 Ind. 290. 


Iowa.—International Harvester Co. 
of America v. Bye, 169 N.W. 382, 184 
Iowa 1053. 


N.H.—Jones v. Bennett, 99 A. 18, 78 
N.H.. 224; Greely ~v. First Univer- 
salist Society of Nashua, 92 A. 958, 77 
N.H. 455. 


Ne J.—Paulv. Paul, 133 A. 868, 99 
N.J.Eq. 498; Ackerman v. Crouter, 59 
A. 574, 68 N.J.Eq. 49 [aff 66 A. 1138, 
69 N.J.Eq. 839]; Van Nostrand v. 
Board of Reformed Church, 59 N.J. 
Eq. 19. 

N.Y.—Hart v. Marks, 4 Bradf.Surr. 
161. 


[a] Reason being that such evi- 
dence would prove what the words 
used meant to him. Jones v. Ben- 
nett, 99 A. 18, 78 N.H. 224. 


[b] Nieces and nephews as 
“heirs.-—If the testatrix had been 
accustomed to speak of the nieces 
and nephews of her husband as his 
heirs, evidence of that fact is admis- 
sible in the construction of a will giv- 
ing the residue of her estate to the 
heirs of her husband. Jones v. Ben- 
nett, 99 A. 18, 78 N.H. 224. 


23. Van Nostrand v. Board of Re- 
formed Church, 59 N.J.Eq. 19. See 
also Re Lunness, 16 Ont.W.N. 374 
(holding that evidence showing that 
the testator ordinarily meant ‘real 
estate’ when using the word “prop- 
erty’’ was not admissible). 


24. See cases infra this note. 


fa] Will provisions held not am- 
bienous.—Rodarme! v. Gwinnup, 173 
N.E. 327, 92 Ind.-App. 684; Kemp v. 
Dandison, 135 N.W. 270, 169 Mich. 
578, Ann.Cas.1913D 1042; In re 
Quackenbush's Will, 217 N.Y.S. 498, 
127 Mise. 731; Hagood v. Hagood, 
(Tex.Civ.App.) 187 S.W. 228; Hagood 
v. Hagood, (Tex.Civ.App.) 186 S.W. 
220; IFeegles v. Slaughter, (Tex.Civ. 
App.) 182 S.W. 10. 


{[b] Latent ambiguity held not to 
be involved in will—Symonds yv. 
Sherman, (Cal.) 26 P.(2d) 293; Sy- 
monds v. Sherman, (Cal.App.) 18 P. 
(2d) 732; In re Johnson's Hstate, 290 
P. 314, 107 Cal.App. 236; Nice v. Nice, 
114 N.E. 140, 275 Ill. 897; Haynes v. 
McDonald, 96 N.EB. 828,,252 Ill. 236; 
Pennsylvania Co. for Insurance on 
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Evidence that 


Lives and Granting Annuities v. Mor- 
rell, 154 A. 416, 108 N.J.Eq. 188; May- 
ery. TPueker, 141. Av 799,102 (Ni Bas 
524; In re Evans’ Estate, 240 N.Y.S. 
710, 185 Mise. 656; Rhode Island Hos- 
pital Trust Co. v. Bradley, 103 A. 486, 
41 R.I. 174 [rearg den 103 A. 564]. 


25. Ariz.—Hill v. Hill, 294 P. 831, 
37 Ariz. 406 [cit Cyc]; Pass v. Ste- 
phens, 198 P. 712, 22 Ariz. 461. 


Ark.—Cook y. Worthington, 173 S. 
Wie Oy ul 6 Arisama ces 


Cal.—In re Kurtz’s Estate, 210 P. 
959, 190 Cal. 146. 


Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569 


Ga.—Citizens’ & Southern Nat. 
Bank v. Clark, 158 S.E. 297, 172 Ga. 
625; Hicks v. Smith, 22°S.B. 153, 94 
Ga. 809. 


Ill.— Parker v. Ruley, 148 N.E. 308, 
317 Ill. 411; Cochran v. Cochran, 115 
N.E. 142, 277 Ill. 244; Lynn v. Worth- 
ington; SLOT GN TZ O9eo Ciel lie etek 
hae ae v. Dwyer, 100 N.E. 510, 257 

eliOk, 


Ind.—McConnell v. Robbins, 140 N. 
BK. 59, 193 Ind. 359; Hertford v. Harn- 
ed, 113 N.E. 727, 185 Ind. 213. 


Iowa.—Mann vy. Seibert, 227 N.W. 
614, 209 Iowa 76. » 


Kan.—Guthrie vy. Guthrie, 
195, 130 Kan. 433. 


Ky.—Videlity & Columbia Trust Co. 
v. Harkleroad, 5 S.W.(2d) 477, 224 
Ky. 5; Muth vy. Goins, 250 S.W. 995, 
199 Ky. 321; Marquette v. Mar- 
quette’s Ex’rs, 227 S.W. 157, 190 Ky. 
182; Sauer v. Taylor’s Ex’r, 212 S.W. 
583, 184 Ky. 609; Williams v. Wil- 
liams, 207 S.W. 468, 182 Ky. 738; Par- 
rott v.. Crosby, 201 S.W. 13, 179 Ky. 
658; Carroll v. Cave Hill Cemetery 
Co, 189 .S.W. 186, 172 Ky: 204° -Car- 
penter v. Carpenter’s Trustee, 84 S. 
WETS, ao” Kye ib 825 22 Talk vila. 206. 
LSA mS Raw 275; 68° sReA 63%, al 
Prob.Rep.Ann. 82. 


Mich.—Scott vy. Roethlesberger, 146 
N.W. 307, 178 Mich. 581; In re Moor’s 
Estate, 128 N.W. 198, 163 Mich. 353. 


Mo.—Conrad v. Conrad, 280 S.W. 
707; Brown v. Tuschoff, 138 S.W. 497, 
235 Mo. 497; In re MeVeigh’s Estate, 
164 S.W. 0738, 181 Mo.App. 566. 


N.Y.—Matter of Wells, 21 N.E. 137, 
113 N.Y. 396, 10 Am.S.R. 457; Brown 
v. Brown, 196 N.Y.S. 808, 203 App.Div. 


25 Our. 


658; In re Walsh’s Estate, 264 N.Y.S. 
621, 147 Misc. 103; In re Bent’s Es- 
tate, 255 'N-Y.S. 538) [42> Mise)’ 811 


In re Weiner’s Will, 243 N.Y.S. 136, 
187 Mise. 46; In re Sargent’s Estate, 
211 N.Y.S. 778, 125 Misc. 498; Chemi- 
cal Nat. Bank v. Butt, 206 N.Y.S. 36, 
123 Misc. 575; Reed v. Wilson, 199 
N.Y.S.. 324, 120 Mise. “641-"" In "re 
Wade’s HWstate, 198 N.Y.S. 790, 120 
Misc. 480; In re Altman’s Hstate, 188 
N.Y.S. 498, 115 Misc. 476; In re Low- 
erre, 172 N.Y.S. 171, 104 Misc. 570; 
In, re Lummis, 166 N.Y.S. 936, 101 
Mise. 258; In re Lloyd, 149 N.Y.S. 
922, 87 Misc. 508, 12 Mills Surr. 493 
[rev on other grounds sub nom. In re 
Gibson’s Will, 151 N.Y.S. 459, 166 App. 


[§§ 1176-1177 


be considered by the court,??. provided the sense 
sought to be put to them does not contravene their 
ordinary and legitimate meaning.?* 


[§ 1177] c. Evidence To Show or Explain Inten- 
tion—(1) Where Will Is. Clear and Unambiguous. 
Where a testator’s intention is expressed in plain 
and unambiguous language,?* extrinsic evidence is 
ordinarily inadmissible to aid in the construction of 
the will?® for the purpose of showing what the tes- 


Div. 1, 14 Mills Surr. 379]. 


N.C.—Kidder v. Bailey, 122 S.E. 22, 
187 N.C. 505; Raines v. Osborne, 114 
S.E. 849, 184 N.C. 599. 

Ohio.—Mateer vy. Croft, 26 Ohio Cir. 
CUNES. 18'2? 

Pa.—Keech_ vy. 


Delaware County 


Trust Co., 147 A. 96, 297 Pa. 442; In 
re Torchiana’s Hstate, 141 A. 294, 792 
Pa. 470; In re Kemerer’s Estate, 96 


A. 654, 251 Pa.. 282; 
A. 445, 241 Pa. 234. 


S.C.—MacDonald vy. Fag*n, 
E7935 LL. Si Cr 500: 


Tex.—Haupt v. Michaelis, (Commn. 
App.) 231 S.W. 706 [rev (Civ.App.) 
212 S.W. 274]. 


Va.—Rowley v. American Trust Co 
132 S.BH. 347, 144 Va. 375, 45 A.L.R 
738; Arvin v. Smith’s Ex’rs, 128 S.B. 
252, 142 Va. 680; Coffman’s Adm’r v. 
Coffman, 109 S.E. 454, 131 Va. 456. 


Wash.—Peck v. Peck, 137 P. 137, 76 
Wash. 548. 


W.Va.—Hobbs v. Brenneman, 118 
S.E. 546, 94 W.Va. 320; Wyatt v. Nor- 
ris, 66 S.E. 1016, 66 W.Va. 667. 


{a] Where will admits of but one 
construction, parol evidence is inad- 
missible. Dwight v. Fancher, 156 N. 
E. 186, 245 N.Y. 71 [rearg den 157 N. 
EH. 859, 245 N-Y. 565]. 


[b] Evidence for purpose of con- 
struing intention clearly expressed in 
a willis not admissible. Reed v. Wil- 
son, 199 N.Y.S. 324, 120 Misc. 641. 


[ec] Peculiar meaning to ordinary 
words.—-(1) Parol evidence is inad- 
missible to show that the testator at- 
tached a peculiar meaning to ordinary 
English words used in his will. In re 
Quackenbush’s Will, 217 N.Y.S. 493, 
127 Misc. 731; Moseley v. Goodman, 
LOS) SW Of0, aoe Lenn. ele. Clie 
meaning of the word “if” as import- 
ing a condition or limitation is so well 
settied that extrinsic evidence is not 
admissible to explain its meaning, un- 
less there is found something else in 
the will which makes its construction 
in the light of the whole instrument 
doubtful. Northeutt v. McAllister, 
249 S.W. 398, 297 Mo. 475. 


{d]_ Purpose of map incorporated 
in will—Where a map was adopted 
by the testator as a part of his will, 
testimony as to its purpose, that is, 
that it was made expressly for incor- 
poration of his will as testified by 
the maker of the map, or for another 
purpose as testified by a defendant, 
is incompetent. Marshall v. Kent, 
276 S.W. 563, 210 Ky. 654. 


Le] Memorandum not incorporat- 
ed.—On probate of a will making an 
absolute gift, but expressing confi- 
dence that the donee would follow 
the scheme'set out in a memorandum 
attached, this memorandum referred 
to is inadmissible in evidence. In re 
Atkins’ Will, 137 N.Y.S. 88, 76 Misc. 
386, 9 Mills Surr. 238. 


Construction improper 
necessary see supra § 1110 


Evidence of surrounding circum- 


Dale v. Dale, 88 
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tator intended to say?® or to show an intention dif- | ferent from that expressed in the will,?7 and the 


atceoes admissible see infra §§ 1174— 


26. Conn.—Mahoney vy. Mahoney, 


120 A, 342, 98 Conn. 525. 


Tll.—Dahmer v. Wensler, 182 N.E. 
799, 850 Ill. 28. But see Boyle v. 
John M. Smyth Co., 248 Ill.App. 57 
(declaring there to be a disposition on 
_the part of the courts to a more lib- 
eral interpretation of the rule gov- 
erning the admissibility of extrinsic 
evidence and that parol evidence is 
admissible to show the intent of the 
testator). 


Kan.—Schott vy. Schott, 276 P. 823, 
128 Kan. 262; Postlethwaite v. Idson, 
ae P. 769, 102 Kan. 104, L,R.A.1918D 

3. 


Mass.-—Mahoney v. Grainger, 186 N. 
BE. 86; Lamb v. Jordan, 123 N.E. 782, 
233 Mass. 335; Lydon v. Campbell, 91 
ae 151, 204 Mass. 580, 184 Am.S.R. 
702. 


Mo,.—Murphy v. Enright, 264 S.W. 
811. 


N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Misc. 811;.In re Vosseler’s 
Hstate, 152 N.Y.S. 208, 89 Misc. 674, 
14 Mills Surr. 94 [mod on other 
grounds sub nom. In re Tamargo, 155 
N.Y.S. 845, 170 App.Div. 10, 15 Mills 
Surr. 502, rev on other grounds 115 
N.E. 462, 220 N.Y. 225]; In re Doug- 
las’. Will, 162° N.Y.S. 858, 17 Mills 
Surr. 480; Charles v. Charles, [1916] 
1 Ch. 518. 


fa] Will only criterion.—Where 
there is no ambiguity in the terms 
used, the instrument itself is the only 
eriterion of the testator’s intention. 
McCormick vy. Sanford, 149 N.Ji. 476, 
318 Ill. 544. 


[b] Explain clear intent.—Parol 
evidence is inadmissible to explain a 
testator’s clear intent in the use of a 
word. Inre Bent’s Estate, 255 N.Y.S. 
538, 142 Mise. 811. 


[ec] Necessity for referring to ex- 
trinsic evidence to show the testator’s 
intention does not arise, where such 
intention can be ascertained from the 
will itself by a fair construction of 
the terms employed. Gilliam v. 
Brown, 43 Miss. 641; Gilliam v. Chan- 
cellor, 5 Am.R. 498, 43 Miss. 437. 


27. U.S.—Waterman v. Canal- 
Louisiana Bank & Trust Co., 186 F. 
71, 108 C.C.A. 183 [cert den 31 S.Ct. 
724, 220 U.S. 621, 55 L.Ed. 613]; Asp- 
den’s Estate, 2 I'.Cas.No. 589, 2 Wall. 
Jr. 368. 


Ala.—City Bank & Trust Co. v. Mc- 
Caa, 105 So. 669, 213 Ala. 579; Sim- 
mons v. Simmons, 73 Ala. 235. 


Ariz.—Hill v. Hill, 294 P. 831, 87 
Ariz. 406 [cit Cyc]. 

Ark.—Duensing v. Duensing, 165 S. 
W. 956, 112 Ark. 362. 


Cal.—Symonds v. Sherman, (App.) 
18 P.(2d) 732; In re Johnson’s Estate, 
290 P. 314, 107 Cal.App. 236. 


Conn.—Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525; Bryan v. Bigelow, 
60 A. 266, 77 Conn. 604, 107 Am.S.R. 
64, 10 Prob.Rep.Ann. 632; Thompson 
vy. Betts, 51 A. 564, 74 Conn. 576, 92 
Am.S.R. 235: Jackson v. Alson, 34 A. 
1106, 67 Conn. 249; Canfield v. Bost- 
wick, 21 Conn. 550; Spalding v. Hunt- 
ington, 1 Day 8. 

D.c.—McAleer yv. Schneider, 2 App. 
D.C. 461. 

Ga.—Citizens’ & Southern Nat. 
Bank v. Clark, 158 S.E. 297, 172 Ga. 
625; Hill v. Hill, 130 S.E. 575, 161 
Ga. 356; Robinson v. Ramsey, 129 
S$.E. 837, 161 Ga. 1; Hanvy_v. Moore, 
719 S.E. 772, 140 Ga. 691; Cochran v. 


Hudson, 36 S.E. 71, 110 Ga. 762; 
wood v. Geiger, 69 Ga. 498; Hill v. 
Felton, 47 Ga. 455, 15 Am.R. 643; Hill 
v. Alford, 46 Ga. 247. ~ 


Ill.—Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 28; Gahan v. Golden, 162 


N.E. 164, 330 Ill, 624; Bimslager v. 
Bimslager, 154 N.E. 135, 323 Ill. 303; 
Fuller y. Fuller, 146 N.E. 174, 315 11). 


214; Brown v. Ray, 145 N.E. 676, 314 
Ill. 570; Stevenson yv. Stevenson, 121 
N.E. 202, 285 Ill. 486; Rodisch v. 


Moore, 101 N.E. 206, 257 Ill. 615; Ves- 
tal v. Garrett, 64 N.B. 345, 197 Ill. 398; 
Engelthaler v. Engelthaler, 63 N.E. 
669, 196 Ill. 230; Heslop v. Gatton, 
71 Ill. 528; Wubbard v. Hubbard, 99 
Tll.App. 555 [aff 64 N.B. 1038, 198 IU. 
621]; Dearlove v. Otis, 99 Ill. App. 99; 
Auger v. Tatham, 92 Ill.App. 194 Lrev 
oo eae grounds 61 N.B. 77, 191 M11. 
96). 


Ind.—McCray y. Lipp, 35 Ind, 116; 
Judy v. Williams, 2 Ind. 449. 


Iowa.—In re Tiinsley’s Will, 174 N. 
W. 4, 187 Iowa 23, 11 A.L.R. 826; Gil- 
more v. Jenkins, 106 N.W. 193, 129 
Iowa 686, 6 Ann.Cas. 1008. 


Kan.—Schott v. Schott, 276 P. 823, 
128 Kan. 262; Hodges v, Lanyon, 195 
P. 882, 108 Kan. 407. 


Ky.—Violett’s Adm’r vy. Violett, 288 
S.W. 1016, 217 Ky. 59; Marshall v. 
Kent, 276 S.W. 5638, 210 Ky. 654; Sau- 
er vy. Taylor’s Ex’r, 212 S.W. 583, 184 
Ky. 609; Parrott v. Crosby, 201 S.W. 
13, 179 Ky. 658; Calloway v. Callo- 
way, 188 S.W. 410, 171 Ky. 366; Tut- 
tle v.. Berryman, 23 S.W. 345, 94 Ky. 
553, 15 Ky.L. 294; Long v. Duvall, 6 
B.Mon. 219; Mudd v. Mullican, 12 S. 
W. 2638, 385, 11 Ky.L. 417. 


Md.—Farmer v. Quinn’s Trust Es- 
tate, 105 A. 763, 1383 Md. 558; Suman 
v. Harvey, 79 A. 197, 114 Md. 241; 
Hettinger v. Safe Deposit & Trust Co. 
of Baltimore, 79 A. 205; Schapiro v. 
Howard, 78 A. 58, 113 Md. 360, 140 Am. 
S.R. 414; Shipley v. Mercantile Trust, 
etc., Co., 62 A. 814, 102 Md. 649; Wal- 
ston’s Lessee v. White, 5 Md. 297; 
Waters v. Howard, 1 Md.Ch. 112. 


Mass.—Moffatt v. Heon, 136 N.B. 
123, 242 Mass. 201; Taber v. St. Pe- 
ter’s Parish, Springfield, 117 N.E. 239, 
228 Mass. 312. 


Mich.—Turner y. Burr, 104 N.W. 
379, 141 Mich. 106; Defreese vy. Lake, 
67 N.W. 505, 109 Mich. 415, 63 Am.S. 
R. 584, 32 L.R.A. 744; Forbes y. Dar- 
ling, 54 N.W. 385, 94 Mich. 621; Kin- 
ney y. Kinney, 34 Mich. 250. 


Miss.——Wallace v. Wallace, 75 So. 
449, 114 Miss. 591; Love v. Buchan- 
an, 40 Miss. 758. 


Mo.—Graham vy. Karr, 55 S.W.(2d) 
995; Neibling v. Methodist Orphans’ 
Home Ass’n, 286 S.W. 58, 315 Mo. 578, 
51 A.L.R. 639; McCoy v. Bradbury, 
235 S.W. 1047, 290 Mo. 650; Brown 
v. Tuschoff, 138 S.W. 497, 235 Mo. 
497; Roberts v. Crume, 73 S.W. 662, 
173 Mo. 572; Krechter vy. Grofe, 66 S. 
W. 358, 166 Mo. 385; Snow v. Ferril, 
8 S.W.(2d) 1008, 220 Mo.App. 543; In 
A Bae a ibe Estate, (App.) 5 S.W.(2d) 

O24. 

N.H.—Jones v. Bennett, 99 A. 18, 


78 N.H. 224; Brown vy. Brown, 43 N.H. 
17; Loring v. Woodward, 41 N.H. 391. 


N.J.—Hand y. Hoffman, 8 N.J.Law 
71; Eckermann vy. Eckermann, 161 A. 
806, 111 N.J.Eq. 112; Saving Invest- 
ment & Trust Co. v. Crouch, 116 A. 
696, 93 N.J.Eqg. 311 [aff 118 A. 927]; 
Smith vy. Pond, 107 A. 800, 90 N.J.Eq. 
445 [rev on other grounds 111 A. 154, 
92 N.J.Eq. 211); Zabriskie v. Huyler, 
56 A. 1133, 64 N.J.Eq. 794 [aff 51 <A. 
197, ° 62 N.J.EBq. 697); 3rearley vy. 


Brearley, 9 N.J.Eq. 21. 


N.M.—Garcia y Perea v. Barela, 23 
P, 766, 5 N.M. 458 [aff 27 P. 507, 6 N. 
M. 239]. 


N.Y.—Union Trust Co. v. St. Luke’s 
Hospital, 67 N.E. 1090, 175 N.Y. 505; 
Bradhurst v. Field, 32 N.E. 113, 135 
N.Y. 564; In re Smith, 78 N.Y.S. 130, 
75 App.Div. 339, 11 N.Y.Ann,Cas, 427; 
Charter v. Otis, 41 Barb. 525; In re 
Bent’s Estate, 255 N.Y.S. 538, 142 
Mise. 811; In re Chambers’ Estate, 
183 N.Y.S. 526, 112 Misc. 551 [aff 187 
N.Y.S. 930, 196 App.Div. 934]; In re 
Phraner, 178 N.Y.S. 768, 109 Misc. 
287; In re Gorsch’s Estate, 169 N.Y. 
S. 1064, 103 Mise. 156; Miller v. Mil- 
ler, 49 N.Y.S. 407, 22 Misc. 582; Wil- 
jiiams v. Crary, 4 Wend. 4438; Tole v. 
Hardy, 6 Cow. 333; Ex p. Lindsay, 2 
Bradf.Surr. 204; Bunner v. Storm, 1 
Sandf.Ch. 357. 


N.C.—Wooten v. 
Bl Le Om IN Gare iie 
80 N.C. 374; 
C. 386. 

Ohio.—Sommers v. Doersam, 152 N. 
E, 387, 115 Ohio St. 139; Charch v. 
Charch, 49 N.E. 408, 57 Ohio St. 561; 
Stabl v. Mohr, 172 N.E. 431, 35 Ohio 
App. 411; McCartney v. Moon, 6 Ohio 
N.P.N.S. 158. 


Pa.—In re Reinheimer’s Hstate, 108 
A. 412, 265 Pa. 185; Reagan v. Cur- 
ran, 75 A, 362, 226 Pa. 265; Tomkins 
v. Merriam, 26 A. 659, 155 Pa. 440; 
Kelley v. Kelley, 25 Pa, 460; Trustees 
v. Sturgeon, 9 Pa. 321; Allshouse’s 
Estate, 23 Pa.Super. 146; Thompson 
Vv. Kaufman, 9 Pa.Super. 305; Reyn- 
old’s Hst., 13 Pa.Dist. 604; Phelps’ 
Estate, 4 Pa.Dist. 258, 7 Kulp 485; 
Mayer’s Estate, 11 Kulp 53. 


8.C.—Clarke v. Clarke, 24 8. 202, 
46 S.C. 230, 57 Am.S.R. 675. 


5 Va re Hurley’s Estate, 248 N. 


Hobbs, 86 S.E. 
Watkins v. Flora, 
Reeves v. Reeves, 16 N. 


WwW. 
Tenn.—Clark v. Clark, 2 Lea 723. 


Tex.—Adams v. Maris, (Commn. 
App.) 213 S.W. 622 [rev (Civ.App.) 
166 S.W. 475]; Hocker y. Piper, (Civ. 
App.) 2 S.W.(2d) 997: Cottrell v. 
Moreman, (Civ.App.) 136 S.W. 124; 
Ellis v. Birkhead, 71 §.W. 31, 30 Tex. 
Civ.App. 529; Lenz v. Sens, 66 SW. 
110, 27 Tex.Civ.App. 442; Brown v. 
rte tah, 44 S.W. 399, 17 Tex.Civ.App. 
54. 


pp ah iy v. Wells’ Estate, 37 Vt. 


Va.—McCabe v. Cary’s Ex’r, 116 8S. 
ii, 485, 135 Va. 428; Waller v. Waller, 
1 Gratt. (42 Va.) 454, 42 Am.D. 564, 


Wash.—In re McNulta’s Estate, 12 
P.(2d) 389, 168 Wash. 297. 


W.Va.—Wyatt v. Norris, 
1016, 66 W.Va. 667. 


Wis.—In re Judson’s Estate, 170 N. 
W. 254, 168 Wis. 361; In re Sandon’s 
Will, 101 N.W. 1089, 123 Wis. 603, 10 
Prob.Rep.Ann. 323. 


Eng.—Hensman vy. Fryer, L.R. 3 
Ch. 420; Irvine v. Sullivan, L.R. 3 Eq. 
673; Briggs v. Penny, 3 De G.&Sm. 
525, 64 Reprint 590. 

Ont.—Fairweather yv. Archibald, 15 
Grant Ch. 255. 


[a] Discussion of rule.—The rule 
that when the expressed intention of 
the testator plainly appears from the 
language of the will it cannot ordina- 
rily be contradicted by proof that his 
purpose was in fact different from 
what his written language, as under- 
stood by the court, imports, is fol- 
lowed, not because such proof is logi- 
cally irrelevant in consequence of 
some formal statement of the inad- 
missibility of the evidence which sup- 


66 S.E. 
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mere fact that a will, clear on its 


equitable will not allow the introduction of extrinsic 


evidence to aid its construction.?§ 


[§ 1178] (2) Where Will Is Ambiguous or Uncer- 


tain.2® While extrinsic evidence is 
remove a doubt or ambiguity which 


ports the proof, but because it is not 
legitimate to contradict the written 
document by the use of independent 
facts. While the principal is often 
expressed in language more applicable 
to rules of evidence then to substan- 
tive law, as when it is said that parol 
evidence is not admissible to vary or 
contradict the written instrument, yet 
the meaning obviously is that it is in- 
admissible because the fact which it 
tends to prove cannot be used for any 
lawful purpose; thus the evidence 
may be admissible to prove the fact, 
but the fact is immaterial. Jones v. 
Bennett, 99 A. 18, 78 N.H. 224. 


{[b] However clearly an intention 


not expressed in a will is shown by, 


extrinsic evidence, the rule stands 
as a barrier to carrying such inten- 
tion into execution. Dahmer vy. Wens- 
ler, 182 N.E. 799, 350 Ill. 23. 


[c] Cannot be qualified.—The lan- 
guage of a will, if plain and obvious, 
cCanuot be qualified by the court by 
conjecture or doubt that may arise 
from extraneous,facts. Stahl v. Mohr, 
172 N.E. 431, 35 Ohio App. 411. 


{d] Court cannot make will for a 
testator by parol testimony where the 
will is plain and unambiguous. 
he v. Welch, 113 So. 197, 147 Miss. 


[e] Testator did not mean words 
used by attorney.—Where a will ad- 
mits of only one construction, parol 
evidence is inadmissible to show that 
the testator did not mean what he said 
in words chosen by an attorney draft- 
ing the will. In re Wells’ Will, 221 
N.Y.S. 714, 129 Mise. 447. 


{f{] What testator’s intention was 
after hé made the will and immediate- 
ly preceding his death is immaterial 
if, from the will viewed in the light 
of the surrounding circumstances, his 
intention is clear. In re Chambers’ 
Hstate, 183 N.Y.S. 526, 112 Misc: 551 
[aff 187 N.Y.S. 930, 196 App.Div. 934]. 


{g] Where devise was to unborn 
child of testator, with a devise over 
at the death of the child, in the ab- 
sence of ambiguity in the will as to 
within what time the testator refer- 
red to the death of the child, extrinsic 
evidence is not admissible to show 
that from the testator’s knowledge of 
his own approaching death that the 
devise over at the death of the child 
did not refer to its death before that 
of the testator. Tomlin v. Laws, 134 
NeHin24, 0801 TI 66, 260A. R606. 


[h] Power of appointment.—Since 
a devise of all of the testator’s prop- 
erty is presumed to include a general 
power of appointment, extrinsic evi- 
dence showing the testator’s intention 
not to exercise his power is inadmis- 
sible; - “Harvard Trust i€o. v. Frost, 
154 N.E. 863, 258 Mass. 319. Pre- 
sumption of inclusion of power of ap- 
pointment in devise of all property 
see infra § 1932. 


28. In re Lummis, 166 N.Y.S. 936, 
101 Misc. 258. 


29. Admissibility of declarations or 
instructions of testator see infra §$§ 
PUT9, L180. i 


30. Marshall v. Kent, 276 S.W. 563, 
2i0 Ky. 654; In re Parker’s Estate, 
192 N-Y-S. 625,, 118 Misc, 121; Smith 
v. Smith, 1 Edw. (N.Y.) 189 [aff 4 
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face, may be in- 


not admissible to 
may fairly be re- 


Paige 271]. 


[a] Thus the context must first be 
resorted to in explaining a latent am- 
biguity and if that fails parol evi- 
dence will be admitted. Smith v. 
Smith, 1 Edw. (N.Y.) 189 [aff 4 Paige 
271]. 

{[b] Ambiguity explained by whole 
will.— Extrinsic evidence, to aid in 
the construction of a will is receivable 
only in case of ambiguity in a clause, 
unexplained by any other part of the 
will, and not where the ambiguity of 
a clause disappears when the entire 
testamentary disposition is consider- 
ed. In re Parker’s Estate, 192 N.Y.S. 
625, 118 Misc. 121. 


31. U.S.—King v. Ackerman, 2 
Black 408, 17 L.Ed. 292; Gallego v. 
iat iege 9 F.Cas.No. 5,200, 2 Brock. 


Ala.—Schowalter v. Schowalter, 128 


So. 458, 221 Ala. 364; Hanson v. First 
Nat. Bank, 116 So. 127, 217 Alas 426. 


Ariz.—Hill v. Hill, 294 P. 8381, 37 
Ariz. 406 [cit Cyc]; Pass v. Stephens, 
198 P. 712, 22 Ariz. 461. 


Ark.—Moore y. Avery, 225 S.W. 599, 
146 Ark. 193. 


Cal.—In re Kelleher’s Estate, 259 P. 
AS. (2020 Cal UL24 wo tmAnmnEre oro ye 
re Kurtz’s Estate, 210 P. 959, 190 Cal. 
146; In re Norrish’s Estate, (App.) 


26 P.(2a) 530. 


Conn.—Bryan v. Bigelow, 60 A. 266, 
77 Conn. 604, 107 Am.S.R. 64, 10 Prob. 
Rep.Ann. 632. 


Fla.—Perkins v. O’Donald, 82 So. 
400, 7. Wa, (05 Wai. 


Ga.—Citizens’ & Southern National 
Bank v. Clark, 158 S.E. 297, 172 Ga. 


625; Robinson v. Ramsey, 129 S.E. 
837, 161 Ga. 1; Billingslea v. Moore, 
14 Ga. 370. 


Ill.—Cochran v. Cochran, 115 N.E. 
142, 277 Ill. 244; Penn v. Fogler, 77 
Tll.App. 365 [rev on other grounds 55 
N-E. 192, 182 I. 76]. 


Ind.—McConnell v. Robbins, 140 N. 
E. 59, 193 Ind. 359; Hertford vy. Harn- 
eds ase NH T2n, Leo. Endsezt Ss 


Iowa.—Westerfelt v. Smith, 211 N. 
W. 380, 202 Iowa 966; In re Tinsley’s 
Will, 174 N.W. 4, 187 Towa 28, 11 A. 
L.R. 826; In re Bybee’s Hstate, 160 N. 
W. 900, 179 Iowa 1089; Gilmore v. 
Jenkins, 106 N.W. 193, 129 Iowa 686, 
oy 6 Ann.Cas. 1008, 11 Prob.Rep.Ann. 


Ky.—Marshall v. Kent, 276 S.W. 
563, 210 Ky. 654; Muth v. Goins, 250 
S.W. 995, 199 Ky. 321; Marquette v. 
Marquette’s Ex’rs, 227 S.W. 157, 190 
Ky. 182; Sauer v. Taylor’s Hx’r, 212 
S.W. 583, 184 Ky. 609; Williams v. 
Williams, 207 S.W. 468, 182 Ky. 738: 


Parrott v. Crosby, 204 .S.wW. 138, 179 
Ky: 658° [cit Cyc]; Carroll’ vy. Cave 
Hill Cemetery Co., 189 S"W. 186, 172 
nee 204; Mitchell vy. Walker, 17 B.Mon. 


Mass.—Mahoney vy. Grainger, 186 N. 
E. 86; George v. George, 71 N.E. 85, 
186 Mass. 75; Doherty v. Hill, 11 N. 
BE. 581, 144 Mass. 465. 


Mich.—in re Warmbier’s Hstate, 247 
N.W. 140, 262 Mich. 160; Van Gallow 
v. Brandt, 134 N.W. 1018, 168 Mich. 
642: Waldron v. Waldron, 7 N.W. 894, 
45 Mich. 350; Tuxbury v. French, 1 
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solved by a resort to the context of the instrument,*° 
yet where the language of a will is doubtful or am- 
biguous, parol or extrinsic evidence may be admitted 
for the purpose of assisting the court in ascertain- 
ing ‘its meaning;** or as the rule is frequently stat- 
ed, when it is necessary, in order to enable the court 


N.W. 904, 41 Mich. 7. , 
Minn.—Case v. Young, 3 Minn, 209. 


Miss.—Strickland v. Delta Inv. Co., 
187 So. 734, 168 Miss. 772. 


Mo.—Graham v. Karr, 55 S.W.(2d) 


995; McCoy v. Bradbury, 225 S.W. 
1047, 290 Mo. 650; Griffith v. Witten, 
161 S.W. 708, 252 Mo. 627; Brown v. 


Tuschoff, 1388 S.W. 497, 235 Mo. 497; 
Roberts v. Crume, 73 S.W. 662, 173 
Mo. 572; Birdsong v. Jones, 8 S.W. 
(2d) 98, 222 Mo.App. 768; In re Ai- 
ken’s Estate, (App.) 5 S.W.(2d) 662; 
Hendrix v. Marks, 256 S.W. 539, 214 
Mo.App. 469. ~ 


Neb.—In re Hopper’s Will, 134 N. 
W. 237, 90 Neb. 662. 


N.J.—Perrine v. Perrine, 6 N.J.Law 
133, 10 Am.D. 392; Blair v. Scribner, 
57 A. 318, 65 N.J.Eq. 498 [rev on the 
facts 60 A. 211, 67 N.J.Eq. 583]. 


N.Y.—In re Martin’s Will, 174 N. 
E. 643, 255 N.Y. 248; In re Oakes, 162 
N.E. 79, 248 N.Y. 280; Fries v. Os- 
born,’ 82; NE. ° 74165 1:90) NOY. 30 hoes 
R.A.N.S. 457; Brown v. Quintard, 69 
NOES. 225, 177 N. Yo" 753) filo tsonmay- 
Race, 22 N.Y. 122; Wolfe v. Van No- 
strand, 2 N.Y. 436; Brown v. Brown, 
196 N.Y.S. 808, 203 App.Div. 658; 
Wright v. Wright, 125 N.Y.S. 875, 140 
App.Div. 634 [aff 118 N.Y.S. 994]; 
Matter of Miner’s Will, 25 N.Y.S. 537, 
72 Hun 568 [aff 40 N.E. 788, 146 N.Y. 
121]; U. S. See. Trust Co. v. Petrillo, 
220 N.Y.S. 635, 129 Misc. 15; In re 
Sargent’s Estate, 211 N.Y.S. 778,°125 
Mise. 498; Chemical Nat. Bank v. 
Butt, 206) N.Y.S) 36)" 123) Mises 9 5i5n 
In re Parker’s Estate, 192 N.Y.S. 625, 
118 Mise. 121; In re Altman’s Estate, 
188 N.Y.S. 498, 115 Mise. 476; In re 
Lowerre, 172 N.Y.S. 171, 104 Misc. 
570; In re Gorsch’s Estate, 169 N.Y. 
S. 1064, 103 Misc. 156; Klock v. Ste- 
vens, 45 N.Y.S. 603, 20 Mise. 383; In 
re Campbell’s Will, 136 N.Y.S. 1086; 
Williams v. Crary, 4 Wend. 443; 
Thorne v. Underhill, 1 Dem.Surr. 306. 


N.C.-—Raines v. Osborne, 114 S.E. 
849, 184 N.C. 599. : 


N.D.—In re Kahoutek’s Estate, 166 
N.W. 816, 39 N.D. 215. 


Ohio.—Mateer v. Croft i ibe) 
GENS ten oft, 26 Ohio Cir 


Pa.—In re Arnold’s Estate, 87 A. 
Hea Totee See 220, Ann. 
aS.1915 2 oe elps’ Hstate, Pa. 
Dist. 258, 7 Kulp 485, oe 


R.I.—Merrill v. Macomber, 93 A. 
642, 37 R.I. 458. 


S.C.—MacDonald v. Fagan, 111 S. 
E. 793, 118 S.C. 510; Pell v. Ball, 17 S. 
C.Eq. 48; Whilden v. Whilden, 12 S. 
C.Eq. 205; Webley vy. Langstaff, 3 S. 
C.Eq. 504. 


S.D.—In re Hurley’s Bstate, 24 A 
WwW. 194. i age) 

Tex.—Russell v. Adams, 299 S.W. 889 
[aff (Civ.App.) 293 S.W. 264]; Haupt 
v. Michaelis, 231 S.W. 706 [rev (Civ. 
App.) 212 S.W. 274]; Poss v. Kuhl- 
mann, (Civ.App.) 222 S.w. 638; Ha- 
good v. Hagood, (Civ.App.) 187 S.W. 
228 (error refused); Hagood y. Ha- 


good, (Civ.App.) 186 S.W. 220 (error 
refused). 


Utah.—In re Pickard’ st 
P. 353, 42 Utah 105. ce 


Va.—Arvin vy. Smith’s Xx rs, 1281S. 


. For later cases, developments and changes in the law see Annotations, same title and section number, 
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to ascertain the intention of the testator, parol | evidence may be 


BE. 252, 142 Va. 680; McCabe v. Cary’s 
Bxr,.116. S.E. 485, 135 Va. 428; Coff- 
man’s Adm’r v. Coffman, 109 S.E. 454, 
131 Va. 456. 


Wash.—Peck v. Peck, 137 P. 137, 76 
Wash. 548. 


W.Va.—Hobbs v. Brenneman, 
S.E. 546, 94 W.Va. 320. 


Wis.—In re Brandstedter’s Estate, 
224 N.W. 735, 198 Wis. 457. 


Eng.—Gladding v. Yapp, 5 Madd. 
56, 21 Rev.Rep. 277, 56 Reprint 816. 


Can.—Berger v. Clavel, 55 Can.S.C. 
3. 


118 


63 


See In re Stark & Trim, (Ont.) 
[1932] 2 Dom.L.R. 603. 


[a] What constitutes ambiguity or 
doubt.—(1) It is not every uncertain- 
ty or ambiguity apparent on the face 
of an instrument which will justify 
the production of parol evidence and 
explain it, but only such a one as oth- 
erwise avoids the instrument. Wust- 
hoff v. Dracourt, 3 Watts (Pa.) 240. 
(2) Will is ambiguous, as regards ad- 
missibility of parol evidence, only 
when, after full consideration, it is 
determined judicially that no inter- 
pretation can be given it. In re Bill- 
ings’ Estate, 249 N.Y.S. 732, 1389 Misc. 
496 [gr application 244 N.Y.S. 686, 
137 Mise. 758]. (3) Where written ex- 
pression, with its purely verbal defi- 
nitions, fixed by lexicographers or 
custom, is not deemed by court to be 
consistent with real intent, the tes- 
tator’s intent is not generally infer- 
able from the will and extrinsic evi- 
dence is admissible. In re Lummis, 
166 N.Y.S. 936, 101 Misc. 258. 


[b] Incorporated instrument.— 
Oral evidence is competent to explain 
ambiguous or otherwise unintelligi- 
ble terms and expressions in written 
instruments, in the form of warranty 
deeds, referred to in and made a part 
of the will. In re Hopper’s Estate, 
134 N.W. 237, 90 Neb. 622. 


{ec] Provisions held to be ambigu- 
ous.—Lokey v. McMurrain, 115 S.E. 
76, 154 Ga. 705; Thomas’ Ex’r v. 
Marksbury, 61 S.W.(2d) 282, 249 Ky. 
629; In re Warmbier’s Estate, 247 N. 
W. 140, 262 Mich. 160; Bond vy. Riley, 
296 S.W. 401, 317 Mo. 594; Birdsong 
v. Jones, 8 S.W.(2d) 98, 222 Mo.App. 
768; Hendrix v. Marks, 256 S.W. 
539, 214 Mo.App. 469; Bigelow v. Per- 
cival, 148 N.Y.S. 242, 162 App.Div. 831, 
13 Mills Surr. 153; In re Kavanagh’s 
Will 232 Nevis 208) 1384 Mise 399: 
In re Brandstedter’s Estate, 224 N.W. 
735, 198 Wis. 457: In re Dever’s Will, 
180 N.W. 839, .173 Wis. 208. 


{d] A collateral agreement (1) 
may be proved by parol to explain the 
will (Lowe y. Bryant, 30 Ga. 528, 76 
Am.D. 673; Bunnell v. Bunnell, 73 
Ind. 163: George v. George, 71 N.E. 
85, 186 Mass. 75; Stanford v. Lyon, 
87 N.J.Law 426, 18 Am.R. 736), (2) ex- 
cept where it could not have bound 
one of the parties to it (Shapleigh v. 
Shapleigh, 44 A. 107, 69 N.H. 577). 


{e] Bvidence held to show that 
by providing executor should procure 
one thousand dollars annuity for each 
beneficiary, payable in monthly in- 
stallments over period of five years, 
testator intended to give each an- 
nuitant only one thousand dollars. In 
re Warmbier’s Estate, 247 N.W. 140, 
262 Mich. 160. 


[tf] Where copy of a will is admit- 
ted to probate the court, for the pur- 
posaA of construction, may look at the 
original will as well as at the pro- 
Hate copy. In re Cliff, [1892] 2 Ch. 
229; In re Harrison, 30 Ch.D. 390. 
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WILLS 


U.S.—King v. 
408, 17 L.Ed. 292. 


Ala.—Rice v. Park, 135 So. 472, 223 
Ala. 317; Vandiver v. Vandiver, 22 So. 
154, 115 Ala. 328, 2 Prob.Rep.Ann. 355. 


Cal.—Taylor v. McCowen, 99 P. 
351, 154 Cal. 798; In re Zilke’s Estate, 
1 -P..(20d)» 405, 215 CalApp: 63; In re 
Johnson's Hstate, 290 P. 314, 107 Cal. 
App. 236. 


Conn.—Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525; Appeal of Scully, 
98 A. 350, 91 Conn. 45, Ann.Cas.1917E 
407; Thompson v. Betts, 51 A. 564, 
74 Conn. 576, 92 Am.S.R. 235. 


Del.—Hearn v. Ross, 4 Del. 46. 


Fla.—Perkins v. O’Donald, 82 So. 
401, U7 la. 7100; 727% 


Ga.—McMillan v. McCoy, 165 S.E. 
604, 175 Ga. 699; Citizens’ & Southern 
oben v. Clark, 158 S.E. 297, 172 

a. § 


Ill. Karsten v. 
9475 254) T1480) 
237 Ill.App. 372. 


Ind.—Whiteman v. Whiteman, 53 
N.B. 225, 152 Ind. 263, 4 Prob.Rep.Ann. 
454; Grimes’ Ex’rs v. Harmon, 385 Ind. 
198, 9 Am.R. 690; Hall v. Grand Lodge 
I. O. O. F. of Indiana, 103 N.E. 854, 
55 Ind.App. 324. 


Iowa.—Whitehouse v. Whitehouse, 
113 N.W. 759, 1386 Iowa 165, 125 Am. 
S.R. 250; In re Frahm’s Estate, 94 
N.W. 444, 120 Iowa 85, 8 Prob.Rep. 
Ann. 635. 


Ky.—Parrott v. Crosby, 201 S.W. 13, 
179 Ky. 658 [quot Cyc]; Breckenridge 
v. Duncan, 2 A.K.Marsh. 50, 12 Am. 
D. 359; Jackson v. Payne’s Ex’rs, 2 
Metec. 567; Mitchell v. Walker, 17 B. 
Mon. 61; Stephen v. Walker, 8 B.Mon. 
600; Tudor vy. Terrel, 2 Dana 47; 
Thomas v. Scott, 72 S.W. 1129, 24 Ky. 
L. 2081, 74 S.W. 694, 25 Ky.L. 13. 


Me.—Howard v. American Peace 
Soc., 49 Me. 288. 


Md.—Mitchell v. Mitchell’s Lessee, 
6 Md. 224. 


Minn.—In re Pope’s Estate, 97 N.W. 
1046, 91 Minn. 299. 


Mo.—Bond v. Riley, 296 S.W. 401, 
817 Mo. 594; McCoy v. Bradbury, 235 
S.W. 1047, 290 Mo. 650; Mudd v. Cun- 
ningham, 181 S.W. 3886; Brown v. 
Tuschoff, 138 S.W. 497, 235 Mo. 449; 
McMahan v. Hubbard, 118 S.W. 481, 
217 Mo. 624; In re Aiken’s Estate, 
(App.) -6 S.W.(2d) 662; In re Mc- 
Veigh’s Estate, 164 S.W. 673, 181 Mo. 
App. 566; Murphy v. Clancy, 163 S.W. 
915, 177 Mo.App. 429. 


Neb.—St. James Orphan Asylum vy. 
Shelby, 106 N.W. 604, 75 Neb. 591. 


N.J.—Mayer v. Tucker, 141 A. 799, 


Ackerman, 2 Black 


Karsten, 98 N.E. 
Wahl vy. Schmidt, 


102 N.J.Eq. 524; L’Hommedieu v. 
L’Hommedieu, 131 A. 302, 98 N.J. 
Eq. 554. 


N.Y.—Brown v. Quintard, 69 N.E. 
225, 177 N.Y. 15 [mod 81 Nuy.S. 918) 
79 App.Div. 635]; Wright v. Wright, 
125 N.Y.S. 875, 140 App.Div. 634 [aff 
118 N.Y.S. 994]; Myers v. Eddy, 47 
Barb. 263; Smith v. Smith, 1 Edw. 
189) \[aff (8 -Paigze 271]5.° Tillotson! iv. 
Race, 22 N.Y. 122; In re Billings’ Es- 
tate, 249 N.Y.S. 732, 1389 Mise. 496 [gr 
application 244 N.Y.S. 686, 137 Misc. 
758]; In re Farkouh’s Will, 235 N.Y. 
S. 165, 134 Misc. 285; In re Guilitz’ 
Will, 235 N.Y.S. 705, 134 Misc. 160; 
In re Kavanagh’s Will, 232 N.Y.S. 
308, 133 Mise. 399; In re Grossman’s 
Will, 227 N.Y.S. 470, 131 Misc. 526; 
In re Quackenbush’s Will, 217 N.Y.S. 
493, 127 Misc. 731; In re Millette’s 
Estate, 206 N.Y.S. 342, 123 Misc. 745; 
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admitted for the purpose of show- 


In re Scott’s Will, 204 N.Y.S. 478; In 
re Douglas’ Will, 162 N.Y.S. 853, 17 
Mills Surr. 480; In re Fowles’ Will, 
158 N.Y-:S. 456, 95 Mise. 48 [rev on 
other grounds 163 N.Y.S. 873, 176 App. 
Div: 673]. 


N.C.—Hass v. Hass, 143 S.B. 541, 
195 N.C. 734; Ladies’ Benev. Soc. v. 
Orrell, 142 S.E. 498, 195 N.C. 405; Tay- 
lor v. Maris, 90 N.C. 619; North Caro- 
lina Inst. for Education of Deaf, etc. 
v. Norwood, 45 N.C. 65. 


N.D.—In re Kahoutek’s Estate, 166 
N.W. 816, 39 N.D. 215. 


Ohio.—Walsh vy. Walsh, 32 Ohio C. 
Aw 613. 


Pa.—In re Arnold’s Estate, 87 A. 
590, 240 Pa. 261, L.R.A.1918A 220, Ann. 
Cas.1915A 23; Sharp v. Wightman, 54 
A. 888, 205 Pa. 285; Best v. Ham- 
mond, 55 Pa. 409; Miller’s Estate, 26 
Pa.Super. 443; Moore’s Estate, 6 
Montg.Co. 117. 


Seo Donala vy. Dendy, 27 S.C.L. 


pokes eae v. Epsy, 6 Humphr. 


Tex.—City of Fort Worth v. Wise- 
hart, (Civ.App.) 33 S.W.(2d) 556. 


Va.—Thomas y. Nolen, 153 S.E. 647, 
154 Va. 446; Burke v. Lee, 76 Va. 386; 
Hawkins v. Garland’s Adm’r, 76 Va. 
149, 44 Am.R. 158, 


Wash.—Rathjens v. Merrill, 80 P. 
754, 38 Wash. 442. 


W.Va.—Couch v. Eastham, 8 S.E. 
23, 29 W.Va. 784. 

Eeng.—In re Battie-Wrightson, 
[1920] 2 Ch. 330; In re -Grainger, 
[1900] 2 Ch. 756; In re Hubbuck, 


[1905] P. 129; Doe v. Allen, 12 A.& 
EH. 451, 4 P.&D. 320, 40 E.C.L. 227, 118 
Reprint 882; Doe v. Needs, 2 M.&W. 
129, 150 Reprint 698; Hampshire v. 
Peirce, 2 Ves. 216, 28 Reprint 140. 


[a] Wills held latently ambiguous. 
—(1) Testator’s devise of land to son 
and his second wife during their nat- 
ural lifetime, remainder to their chil- 
dren, while not necessarily ambiguous 
on face of instrument, became am- 
biguous by reason of extraneous facts 
when son died leaving child by former 
wife, as well as children by second 
wife, and hence ambiguity was latent 
rather than patent. Fletcher v. 
Fletcher, 204 N.W. 410, 200 Iowa 135. 
(2) Will devising tenement house and 
twenty acres adjoining held to be 
latently ambiguous as to location of 
property, justifying admission of ex- 
planatory parol evidence. Parsons’ 
Adm’r v. Fitchett, 138 S.H. 491, 148 
Va. 322. ; 


[b] Bequest to a son on condition 
that it should be void if within a stat- 
ed time he should marry a daughter 
of a person named is not void for un- 
certainty because it appears that 
there are two persons of the name in 
the condition, since extrinsic evidence 
is admissible to resolve such latent 
ambiguity. Graydon’s Ex’rs v. Gray- 
don, 23 N.J.Eq. 229 [rev on other 
grounds 25 N.J.Eq. 561]. ‘ 


{c] The language of the will con- 
trols where a latent ambiguity in the 
terms of a will is established by parol 
evidence which serves to explain and 
remove the ambiguity. Modern Wood- 
men of America v. Puckett, 94 P. 132, 
77 Kan. 284, 17 L.R.A.N.S. 1083. 


[d] Where the ambiguity arises 
from the parol proof of extraneous 
facts, it may be explained by like 
proof of facts. Stephen v. Walker, 8 
B.Mon. (Ky.) 600; Mudd v. Cunning- 
ham, (Mo.) 181 S.W. 386; Lowe v. 
Carter, 55 N.C. 377; In re Arnold’s 
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ing and explaining a latent ambiguity arising 
as to the identity of the beneficiary*? or subject 
And while extrinsi¢ evi- 
dence is generally held not to be admissible for 
the purpose of explaining’ a patent ambiguity, ap- 
parent on the face of the instrument,** in some 
jurisdictions such evidence may be admitted to 
remove an ambiguity that is patent*® if it is capable 
It has also been held that 
extrinsie evidence is admissible to explain an ambigu- 
ity of the intermediate class, neither patent nor la- 
tent,?? which arises out of a careless use of language 
or from the many shades of meaning, usage, and pro- 
vincial habit accorded to the same word or expres- 


matter of the will.®* 


of resolution thereby.*® 


Nstate, 87 A. 590, 240 Pa. 261, L.R.A. 
1918A 220, Ann.Cas.1915A 23. 


32. See infra § 1182. 
833. See infra § 1185. 


34.. Cal—In re Young’s Estate, 55 
Pe LOW 123 Cals (337. 


Ill.—Evans v. Van Meter, 150 N. 
BE. 693, 320 Ill. 195; Karsten v. Kar- 
sten, 98 N.E. 947, 254 Ill. 480. 


Ky.—Parrott v. Crosby, 201 S.W. 
13, 179 Ky. 658 [quot Cyc];_ Smith v. 
Smith, 72 8.W. 766, 24 Ky.L. 1964. 


N.J.—L’Hommedieu_ v. L’Homme- 
dieu, 131 A. 302, 98 N.J.Eq. 554. 


N.C.—Thomas v. Summers, 126 S. 
BH. 105, 189 N.C. 74; North Carolina 
Inst. for Education of Deaf, etc. v. 
Norwood, 45 N.C. 65; Field v. Eaton, 
16 N.C. 283. 


Ohio.—Clark v. Hardwick Seminary, 
3 Ohio Cir.Ct. 152, 2 Ohio Cir.Dec. 87. 


Pa.—Rainier’s Estate, 30 Pa.Dist. 
mos 

R.I.—Bank of Manhattan Trust Co. 
v. Gray, 166 A. 817. 


S.C.—Holbrook v. Gaillard, 12 S.C. 
Eq. 167; Patterson v. Leith, 11 S.C. 
Eq. 15; Rothmahler’s Adm’x v. My- 
ers, 4 S.C.Eq. 215, 6 Am.D. 613. 


Tex.—City of Fort Worth v. Wise- 
hart, (Civ.App.) 33 S.W.(2d) 556. 


[a] Reasons for rule.—(1) To per- 
mit parol evidence to explain a pat- 
ent ambiguity would not only be a 
violation of the well settled rule that 
the testator’s intention is to be ascer- 
tained from the will itself but it 
would also be contrary to the statu- 
tory requirement that a will must be 
in writing. Bank of Manhattan v. 
Gray, (R.I.) 166 A. 817. (2) A patent 
ambiguity presents a question of con- 
struction, hence the instrument must 
speak for itself and im case of doubt 
no outside evidence can be of aid since 
the only purpose of construction is to 
find out what the instrument means, 
and that must depend upon what the 
instrument says. Thomas v. Sum- 
mers, 126 §.E. 105, 189 N.C. 74. 


[b] If clauses of will are incon- 
sistent, evidence contradicting or va- 
rying language is inadmissible, since 
any ambiguity is patent. Bank of 
Manhattan Trust Co. v. Gray, (R.I.) 
166 A. 817. 


{[c] Courts are reluctant to declare 
wills void for uncertainty, and it is 
only when the instrument is unintel- 
ligible or uncertain, after admission 
of extrinsic evidence as to situation 
of parties and circumstances, that a 
true patent ambiguity is established. 
Adams v. Maris, (Tex.Commn.App.) 
213 S.W. 622 [mod (Civ.App.) 166 S. 
W. 475, and citing Cyc]. 


[d] Ambiguity held not patent.— 
The words “this” and “notes,” in an 
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sion.?8 


itself. 


alleged will consisting of an enve- 
lope addressed to payees and with the 
word “Notes” indorsed and a letter 
asking payees to accept “this” held 
not unintelligible and inconsistent 
with themselves to the extent that 
parol evidence was not admissible to 
aid their meaning. Adams vy. Maris, 
(Tex.Commn.App.) 213 S.W. 622 [mod 
(Civ.App.) 166 S.W. 475, and cit Cyc]. 


[e] Rule criticized.—‘‘Eminent 
text writers have criticized the rule 
admitting parol evidence to explain 
only latent and not patent ambigui- 
ties, one (4 Wigmore Ev. § 2472) de- 
clares it to be ‘an unprofitable subtle- 
ty’ which has ‘unnecessarily confus- 
ed the subject with artificial distinc- 
tions.’ At all events the rule is no 
stronger than the reasons for it. In 
this instant case however the rule has 
not been violated.’’ Cummins v. Rior- 
don, 115 P. 568, 84 Kan. 791. 


Latent and patent ambiguities dis- 
tinguished see Ambiguity § 2. 


“Patent ambiguity” defined see Am- 
biguity § 2. 

35. Bond v. Riley, 296 S.W. 401, 
317 Mo. 594; McCoy v. Bradbury, 235 
S.W. 1047, 290 Mo. 650; In re Aiken’s 
Estate, (Mo.App.) 5 S.W.(2d) 662; In 
re Billings’ Estate, 249 N.Y.S. 732, 139 
Mise. 496 [gr application 244 N.Y.S. 
686, 187 Misc. 758]; In re Farkouh’s 
Will, 235 N.Y.S. 165, 134 Misc. 285; 
In re Kavanagh’s Will, 232 N.Y.S. 
308, 183 Misc. 399; In re Millette’s 
Hstate, 206 N.Y.S. 342, 123 Misc. 745; 
In re Fowles’ Will, 158 N.Y.S. 456, 95 
Mise. 48 [rev on other grounds 163 
N.Y.S. 873, 176 App.Div. 637]. 


{a] In Georgia under Code § 2457, 
the court may hear parol evidence to 
explain all ambiguities in a will, both 
latent and patent. McMillan v. Mc- 
Coy, 165 S.B. 604, 175 Ga. 699; Rogers 
v. Rogers, 3 S.H. 451, 78 Ga. 688; Ches- 
ney v. Selman, 71 Ga. 384. 


36. In re Kavanagh’s Will, 232 N. 
Y.S. 308, 133 Mise. 399; In re Fowles’ 
Will, 158 N.Y.S. 456, 95 Mise. 48 [rev 
on other grounds 163 N.Y.S. 873, 176 
App.Div. 637]. See also Davis v. Da- 
vis, 8 Mo. 56 (declaring that where 
a patent ambiguity existed of such a 
nature that its removal would entail 
the making of a provision by oral 
evidence, such evidence is not admis- 
Sible); Mateer v. Croft, 26 Ohio Cir, 
Ct.N.S. 182 (declaring that where a 
will is insensible unless the light 
given by extrinsic evidence is thrown 
upon it, such evidence is admissible to 
ascertain the intention). 


[a] Ambiguity not within excep- 
tion.— Paragraph giving  testator’s 
wife’s dresses and jewelry to legatee 
to be distributed by her “as she un- 
derstood they were to be distributed 
by my wife’ held not to present pa- 
tent ambiguity within exception to pa- 
rol evidence rule. In re Billings’ Hs- 
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Where extrinsic evidence is admitted to 
aid in the construction of a will containing doubtful 
language such evidence is limited to that purpose 
alone,?? and it may not be used to show a different 
intent? or a different person or object,** from that 
disclosed, although perhaps obscurely by the will 


[§ 1179] (3) Declarations and Instructions of Tes- 
tator+?—(a) In General. 
will is plain and unambiguous evidence of declara- 
tions of intention or statements made by the testa- 
tor is inadmissible for the purpose of giving the will 
a different meaning from that expressed.** Under 


Where the language of a 


tate, 249 N.Y.S. 732, 139 Misc. 496 [gr 
eppicatien 244 N.Y.S. 686, 137 Misc. 
758]. 


37. Ambiguity of intermediate 
class defined see Ambiguity § 2 text 
and note 28. 


88. Higgins v. Tennessee Coal, 
Iron & R. Co., 62 So. 774, 183 Ala. 639. 


Testator’s habits of speech general- 
ly see infra § 1176. : 


39. In re Donnellan’s Estate, 12 
P. 166, 164 Cal. 14. 


[a] Confined to meaning of words. 
—Psrol evidence to explain a testa- 
mentary provision should be confined 
to facts illuminating or discovering 
the meaning attached by testator to 
words used. Nunn v. Titche-Goet- 
tinger Co., (Tex.Civ.App.) 196 S.W. 
890 [aff (Commn.App.) 245 S,W. 421]. 

40. In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; In re Tinsley’s 
Will, 174 N.W. 4, 187 Iowa 23, 11 A.L. 
R. 826. 

Extrinsic evidence inadmissible to 
show different intent see supra § 1173. 

41. In re Donnellan’s Bstate, 127 
P. 166, 164 Cal. 14; Den ex dem. Cub- 
berly v. Cubberly, 12 N.J.Law 308. 

42. Admissibility of declarations 
of testator: 

In_ case of fraud, mistake, or undue 

influence see supra § 459 in 68 C.J. 
To put court in situation of testator 

see supra § 1174. 

To show: 


Genuineness see supra §§ 774-782 in 
SCE, 


ESE see supra §§ 73-78 in 68 


43. U.S.—Updike v. Mace, 194 F 
1001. “ ' 
Ala.—Achelis v. Musgrove, 101 So. 


670, 212 Ala. 47 [cit Cyc]; Smith v. 
Martin’s Ex’rs, 18 Ala. 819. 


Cal.—In re Rauschenplat’s Estate, 
297 P. 882, 212 Cal. 33, 78 A.L.R. 1380; 
In re Doan’s Estate, 213 P. 53, 190 
Cal. 412; In re Watts’ Estate, 198 
P, 1036, 186 Cal. 102; In re Spencer’s 
Estate, 185 P. 474, 181 Cal. 514; In re 
Womersley’s Estate, 127 P. 645, 164 
Cal. 85; In re Snowball’s Estate, 107 
P. 598, 157 Cal. 301; In re Lewis’ Es- 
tate, 14 P.(2d) 357, 126 Cal.App. 90; 
White v. Deering, 177 P. 516, 38 Cal. 
App. 433; O’Donnell v. Murphy, 120 P. 
1076, 17 Cal.App. 625. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308; Appeal of Scully, 98 A. 
350, 91 Conn. 45, Ann.Cas.1917E 407; 
Dunham vy. Averill, 45 Conn. 61, 29 
Am.R. 642. 


Del.—Sussex Trust Co. vy. Polite, 
106 A. 54, 12 Del.Ch. 64. 


D.C.—General Clergy Relief Fund 
v. Sharpe, 43 App.D.C. 126; McAleer 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘a 
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the decisions, this rule is in 


v. Schneider, 2 App.D.C. 461. 


Ga.—Robinson ¥. Ramsey, 129 S.E. 
837, 161 Ga. 1; Mathews v. Rowland, 
118 S.E. 877, 156 Ga. 312; Hill v. Fel- 
ton, 47 Ga. 455, 15 Am.R. 642. 


Hawaii.Mercer vy. Kirkpatrick, 22 
Hawaii 644. 

Ill.—Parker v. Ruley, 148 N.E. 308, 
317 Ill. 441; Noone v. Olehy, 130 N.E. 
476, 297 Tll. 160; Smith v. Hollen- 
beck, 83 N.E. 206; 231 Ill. 484. 


Iowa.—Scott v. Scott, 114 N.W. 881, 
137 Iowa 239, 126 Am.S.R. 277, 23 L.R. 
A.N.S. 716. 


Kan.—Neil v. Stuart, 169 P. 1138, 
102 Kan. 242. 
Ky.—Martin v. Palmer, 234 S.W. 


742, 193 Ky. 25; White v. Ponder, 202 
S.W. 867, 180 Ky. 386; Wichhorn v. 
Morat, 193 S.W. 1018, 175 Ky. 80. 


Me.—Bryant vy. Bryant, 151 A. 429, 
129 Me. 251; Tibbetts v. Curtis, 101 A. 
1023, 116 Me. 336. 


Md.—Courtenay v. Courtenay, 113 
A. 717, 1388 Md. 204; Hettinger v. Safe 
Deposit & Trust Co. of Baltimore, 79 
A. 205; Suman v. Harvey, 79 A. 197, 
114 Md. 241; Zimmerman vy. Hafer, 
32 A. 316, 81 Md. 347. 


Mass.—Mahoney v. Grainger, 186 
N.E. 86; Harvard Trust Co. v. Frost, 
154 N.E. 863, 258 Mass. 319; Saucier 
v. Fontaine, 152 N.E. 95, 256 Mass. 
107; Smith v. American Missionary 
Ass’n, 132 N.E. 358, 240 Mass. 26; 
Sibley v. Maxwell, 89 N.E. 232, 203 
spa 94; Crocker v. Crocker, 11 Pick. 
252. 


Mich.—In re Moor’s Hstate, 128 N. 
W. 198, 163 Mich. 353. 


Mo.—St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058; 
Neibling v. Methodist Orphans’ Elome 
Ass’n, 286 S.W. 58, 315 Mo. 578, 51 A. 
L.R. 639; Wooley v. Hays, 226 S.W. 
842, 285 Mo. 566, 16 A.L.R. 1; Webb v. 
Hayden, 65 S.W. 760, 166 Mo. 39, 7 
Prob.Rep.Ann. 183; Mersman v. Mers- 
man, 37 S.W. 909, 136 Mo. 244; Greg- 
ory v. Cowgill, 19 Mo. 415; In re Mc- 
Veigh’s Estate, 164 S.W. 673, 181 Mo. 
App. 566; Snyder v. Toler, 166 S.W. 
1059, 179 Mo.App. 376. 


Neb.—Herter v. Herter, 
795, 97 Neb. 260 [cit Cyc]. 


N.H.—Jones v. Bennett, 99 A. 18, 78 
N.H. 224; Greeley v. First Univer- 
salist Society of Nashua, 92 A. 958, 
C7 INH. 455. 


N.J.—Den ex dem. Cubberly v. Cub- 
berly, 12 N.J.Law 308; Peckham v. 
Peckham, 127 A. 93, 97 N.J.Eq. 174; 
Murray v. Lewis, 121 A. 525, 94 N.J. 
Eq. 681; Farnum v. Pennsylvania Co. 
for Insurance on Lives and Granting 
Annuities, 99 A. 145, 87 N.J.Eq. 108 
[aff 101 A. 1053, 87 N.J.Hq. 652]; Ham- 
mel v. Barrett, 81 A. 1106, 79 N.J.Eq. 
217; Vreeland v. Williams, 32 N.J. 
Eq. 734; Massaker v. Massaker, 13 N. 
J.Eq. 264. 


N.Y.—Williams v. Freeman, 83 N. 
Y. 561; Reynolds v. Robinson, 82 N.Y. 
103, 37 Am.R. 555; In re Hughes’ Will, 
232 N.Y.S. 84, 225 App.Div. 29 [aff sub 
nom. In re Kelley, 168 N.E. 415, 251 
N.Y. 529]; In re Andrews’ Will, 210 
N.Y.S. 763, 213 App.Div. 479 [mod on 
other grounds 152 N.B. 413, 242 N.Y. 
528]; Rezzemini v. Brooks, 197 N.Y.S. 
872, 204 App. Div. 157 [rev 194) N-YaEs. 
748, 118 Mise. 791, and mod on other 
grounds 140 N.B. 237, 236 N.Y. 184]; 
Hogle v. Hogle, 2. N.Y.S. 172, 49 Hun 
313; Charter v. Otis, 41 Barb. 525; 
In re Stulman’s Will, 263 N.Y.S. 197, 
146 Misc. 861; In re Bent’s Estate, 
255 N.Y.S. 538, 142 Misc. 811; In re 
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effect whether | such declarations or statements were made orally,** 


Reynolds’ Hx’r, 236 N.Y.S. 326, 134}’ 


Mise. 564; In re Turk’s Will, 221 N. 
Y.S. 225, 128 Misc. 803 [app dism 221 
INDY Si) LY 222) App: Dive T24ii¢ In re 
Weiss’ Will, 209 N.Y.S. 129, 124 Misc. 
413; In re Altman’s Estate, 188 N. 
Y.S. 493, 115 Mise. 476; In, re Cham- 
bers’ Hstate, 183 N.Y.S. 526, 112 Misc. 
551 [aff 187 N.Y.S. 930, 196 App.Div. 
934]; In re Lummis, 166 N.Y.S. 938, 
101 Misc. 258; In re Catlin, 160 N.Y.S. 
1034, 97 Misc. 223; In re Fowles’ Will, 
158 N.Y.S. 456, 95 Misc. 48 [rev on 
other grounds 163 N.Y.S. 873, 176 App. 
Div. 637]; In re Young’s Estate, 157 
N.Y.S. 494, 92 Misc. 633, 15 Mills Surr. 
332; In re Pearsall’s Estate, 155 N. 
Y.S. 59,-91 Mise..212, 15 Mills Surr. 
155; In re Vosseler’s Estate, 152 N. 
Y.S. 208, 89 Misc. 674, 14 Mills Surr. 
94 [mod In re Tamargo, 155 N.Y.S. 
845, 170 App.Div. 10, 15 Mills Surr. 
502, and rev on other grounds 115 N.E. 
462]; In re Lloyd, 149 N.Y.S. 922, 87 
Mise. 503, 12 Mills Surr. 493 [rev on 
other grounds In re Gibson’s Will, 151 
N.Y.S. 459, 166 App.Div. 1, 14 Mills 
Surr. 379]; In re Percival’s Estate, 
141 N.Y.S. 180, 79 Misc. 567, 10 Mills 
Surr. 134 [mod on other grounds 146 
N.Y.S. 1108, 162 App.Div. 923]; In re 
Scott’s Will, 204 N.Y.S. 478; In re 
O’Donnell, 164 N.Y.S. 932; Davidge v. 
Wiggins, 187 N.Y.S. 127. 


N.C.—Holmes v. York, 166 S.E. 889, 
203 N.C. 709; Reynolds v. Safe De- 
posit & Trust) Cos) 159) “Siby 416, 207 
N.C. 267; Raines v. Osborne, 114 S.E. 
849, 184 N.C. 599; Thomas v. Houston, 
106 S.E. 466, 181 N.C. 91; Thomas v. 
Lines, 83 N.C. 191. 


Ohio.—Leopold v. Weaver, 9 Ohio 
App. 379; Zackman v. Dick, 34 Ohio 
Cir.Ct. 450; Kuhl v. Reichert, 25 Ohio 
Cir.Ct. 698; Clifford v. Foster, 10 Ohio 
N.P.N.S. 446. 


Or.—Holohan vy. McCarthy, 281 P. 
178, 130 Or. 577; Soules v. Silver, 245 
P. 1069, 118 Or. 96; In re Hodgkin’s 
Hstate, 221 P. 169, 110 Or. 381 [reh den 
223 P. 738]; In _re Ely’s Hstate, 146 
Peso 14 Or bol. 


Pa.—Hunter v. Hunter, 78 A. 849, 
229 Pa. 349; Myers v. Myers, 16 Pa. 
Super. 511; Hunt vy. Hunt, 1 Pa.Dist. 
& Co. 431. 


R.I.—Jenison vy. Jenison, 155 A. 246, 
51 R.I. 388; Connly v. McElroy, 125 
A. 206, 46 R.I. 93; Wood v. Hammond, 
17 A. 324, 18 A. 198, 16 R.I. 98. 


S.C.—Beckwith v. Beckwith, 162 S. 
E. 623, 165 S.C. 1; Smith v. Heyward, 
105 S.:Be 275, PLd-S:C. 145. 


Tenn.—Bowerman v. Burris, 197 S. 
W. 490, 1388 Tenn. 220; Hennegar v. 
Deadrick, (Ch.App.) 54 S.W. 138. 


Tex.—Nunn vy. Titche-Goettinger 
Co., (Commn.App.) 196 S.W. 890 [aff 
(Civ.App.) 245 S.W. 421]; Hocker v. 
Piper, (Civ.App.) 2 S.W.(2d) 997; Fur- 
che v. Sailer, (Civ.App.) 8 S.W.(2d) 
334 [rev on other grounds 22 S.W.(2d) 
1065]; Vaughn v. Vaughn, (Civ.App.) 
287 S.W. 687; Richardson v. McClos- 
key, (Civ.App.) 261 S.W. 801 [rev on 
other grounds (Commn.App.) 276 S.W. 
680]; Hagood v. Hagood, (Civ.App.) 
187 S.W. 228 (error refused); Hagood 
v. Hagood, (Civ.App.) 186 S.W. 220 
(error refused); Packard v. De Miran- 
da, (Civ.App.) 146 S.W. 211. 


Va.—Widgeon v. Widgeon, 133 S.E. 
853, 147 Va. 1068; Coffman’s Adm’r vy. 
Coffman, 109 S.H. 454, 131 Va. 456; 
Wootton yv. Redd’s Ex’r, 12 Gratt. (53 
Va.) 196. See also Read v. Payne, 3 
Call (7 Va.) 225 (holding that evi- 
dence by an attesting witness given 
to prove the desires of the testator 
in his will should not be admitted 
without the consent of the parties). 


Wis.—In re Mclthattan’s Estate, 
224 N.W. 718, 198 Wis. 518; In re 
Mangan’s Will, 200 N.W. 386, 185 Wis. 
328: In re Read’s Will, 193 N.W. 382, 
180 Wis. 497; In re Pierce’s Estate, 
188 N.W. 78, 177 Wis. 104. 


Eng.—Doe v. Hiscocks, 5 M&W. 
363, 151 Reprint 154; Matthews v. 
Foulshaw, 11 L.T.Rep.N.S. 82. 


Ont.—Re Carvill, 15 Dom.lL.R. 206, 
26 West.L.R. 189; Re Anne Campbell, 
7 Dom.L.R. 452, 4 Ont.W.N. 221, 23 
Ont.W.R. 233. 


{a] Although logically they would 
seem to be the best evidence obtain- 
able, a testator’s declarations of his 
intentions are inadmissible because of 
the statute requiring wills to be writ- 
ten and the rule that forbids the in- 
troduction of parol evidence to alter 
or vary written instruments. Mercer 
v. Kirkpatrick, 22 Hawaii 644; Gould 
v. Chamberlain, 184 Mass. 115. 


[b] ‘Testator’s declarations are not 
admissible to give a different effect to 
a clause in his will from that which 
the natural force and construction of 
the language would warrant, where 
there is no ambiguity in the language. 
Warren v. Gregg, 116 Mass. 304; 
Weston v. Foster, 7 Mete. (Mass.) 297; 
Tucker v. Seaman’s Aid Soc., 7 Metc. 
(Mass.) 188; Brown y. Saltonstall, 3 
Mete. (Mass.) 423; Barrett v. Wright, 
13 Pick. (Mass.) 45; Farrar v. Ayres, 5 
Pick. (Mass.) 404; Richard's v. Dutch, 
8 Mass. 506. ‘ 


[c] Usual meaning of term cannot 
be contradicted by evidence of testa- 
tor’s declarations as to the sense he 
attaches to it. Jones v. Bennett, 99 A. 
18, 78 N.H. 224. 


Testator’s habits of speech see su- 
pra § 1176. 


Testimony by attorney, scrivener, 
or witness as to testator’s declara- 
tions generally see infra § 1180. 


44. U.S.—Updike v. Mace, 194 F. 
1001. 


Ala.—Alexander v. Bates, 28 So. 415, 
pT UNE, PAS : 


Cal.—In re Spencer’s Estate, 185 P. 
474, 181 Cal.. 514. 


Lae be v. Mason, 32 Conn. 


Del.—Walter’s Lessee v. Miller, 5 
Del. 151. 


D.C.—General Clergy Relief Fund, 
43 App.D.C. 126. 


Ga.—Citizens’ & Southern Nat. 
Bank v..Clark, 158 S.E. 297, 172 Ga. 
625; Welman v. Neufville, 75 Ga. 124. 


Ill.— Parker v. Ruley, 148 N.E. 308, 
317 Ill. 441; Noone v. Alehy, 130 N.E. 
476, 297 Ill. 160; Kirkland v. Conway, 
6 N.E. 59, 116 Ill. 438. 


Ind.—Pocock v. Redinger, 9 NE. 
473, 108 Ind: 5738, 58 Am.R. 71. 


Kan.—Neil v. Stuart, 169 P. 1138, 
102 Kan. 242. 


Ky.—Martin v. Palmer, 
742, 193 Ky. 25; Hook ’y. Hook, 13 B. 
Mon. 526; Chenault’s Guardian v. 
BAe sdaryapus Estate, 9 S.W. 775, 10 Ky. 

. 840. 


Md.—Shipley v. Mercantile Trust, 


234 S.W. 


etc., Co., 62 A. ‘814, 102’ Md. 649, 
Mass.—Sibley v. Maxwell, 89 N.B. 
232, 203 Mass. 94; Foster v. Smith, 


31 N.E. 291, 156 Mass. 379; In re Den- 
field, 30 N.E. 1018, 156 Mass. 265; 
Osborne v. Varney, 7 Mete. 301; Wes- 
ton v. Foster, 7 Mete. 297. 


Miss.—Magee v. MeNeil, 
17, 90 Am.D. 354. 


41 Miss. 


. 
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or in writing,*® or whether they were made after the 
execution of the will,*® or before,*’ or contemporane- 
However, 


ously with,#® its execution. 


Mo.—St. Louis Union Trust Com- 
pany v. Little, 10 S.W.(2d) 47, 320 
Mo. 1058; Wooley v. Hays, 226 S.W. 
842, 285 Mo. 566. 


N.H.—Utley v. Titcomb, 63 N.H 
129; Johnson v. Johnson, 18 N.H. 594. 


N.J.—Farnum v. Pennsylvania Co. 
for Insurance on Lives and Granting 
Annuities, 99 A. 145, 87 N.J.Eq. 108 
fait) 101) Al 1053, 87 N-J.ae 165215 
Zabriskie v. Huyler, 51 A. 197, 62 N.J. 
Eq. 697 [aff 56 A. 1133, 64 N.J.Eq. 
794]; Leigh v. Savidge’s Ex’rs, 14 N 
J.Hq. 124. 


N.Y.—Williams v. Freeman, 83 N.Y. 
561; In re Turk’s Will, 221 N.Y-.S. 
225, 128 Misc. 803 [appeal dism 226 
N.Y.S. 111, 222 App.Div. 724]; In re 
Altman’s Estate, 188 N.Y.S. 493, AL I59 
Mise. 476; In re Chamber’s Estate, 
183 N.Y.S. 526, 112 Mise. 551 [aff 187 
N.Y.S. 930, 196 App.Div. 934]; Mann 
v. Mann, 14 Johns. 1, 7 Am.D. 416. 


Or.—In re Hodgkin’s Estate, 221 P. 
169, 110 Or. 381 [reh den 223 P. 738, 
110 Or. 381]. 


Pa.—Hunter v. Hunter, 78 A. 849, 
229 Pa. 343; Asay v. Hoover, 5 Pa. 
21,45) Am De (13%) Eunteryv. Hunter, 
37 Pa.Super. 311. 


R.I.—Jenison vy. Jenison, 155 A. 246, 
Sil ARI ie Cheney 


S.C.—Pell -v. Ball, 17 S.C.Eq. 48. 


Tenn.—Bowerman vy. Burris, 197 S. 
W. 490, 188 Tenn. 220. 


Tex.—Peet v. Commerce, etc., St. 
R. Co., 8 S.W. 208, 70 Tex. 522; Ha- 
good v. Hagood, (Civ.App.) 187 S.W. 
228; Hagood v. Hagood, (Civ.App.) 
186 S.W. 220. 


Va.—App v. App, 55 S.E. 672, 106 
Va. 253, 12 Prob.Rep.Ann. 680; Woot- 
ton v. Redd’s Ex’r, 12 Gratt. (53 Va.) 
196; Puller’s Ex’rs v. Puller, 3 Rand. 
(26 Va.) 83. 


Pe mee v. French, 14 W.Va. 
458. 


Wis.—In re MclIlhattan’s Estate, 
224 "Nowe 713, 198° Wisi 518s In re 
Mangan’s Will, 200 N.W. 386, 185 Wis. 
328; In re Pierce’s Estate, 188 N.W. 
78,177 Wis. 104. 


Eng.—Paton v. Ormerod, [1892] P. 
247; Doe v. Hiscocks, 5 M.&W. 363, 
151 Reprint 154. 


Ont.—Davison vy. Boomer, 15 Grant 
Ch218- 


45. Ala.—Doizer v. Dozier, 77 So. 
700, 201 Ala. 174. 


Cal.—In re Doane’s Estate, 213 P. 
53, 190 Cal. 412; White v. Deering, 
77 PB. 516, 38 Cal.App. 433. 


Conn.—Bryan v. Bigelow, 60 A. 266, 
77 Conn. 604, 107 Am.S.R. 64, 10 Prob. 
Rep.Ann. 632; Crosby v. Mason, 32 
Conn. 482. 


D.C.—General Clergy poles Fund 
v. Sharpe, 43 App.D.C. 126 


Ill.— Parker v. Ruley, 148 N.E. 308, 
317 Ill. 441. 


Md.—Courtenay v. Courtenay, 113 
A. 717, 138 Md. 204; Wilson v. Bull, 
54 A. 629, 97 Md. 128. 


Mass.—Sibley v. Maxwell, 89 N.E. 
232, 203 Mass. 94; Best v. Berry, 75 
N.E. 743, 189 Mass. 510, 109 Am.S.R. 
651, 11 Prob.Rep.Ann. 626. 


Mo.—St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058. 


N.J.—Peckham v. Peckham, 127 A. 


201 Ala. 174; 


WILLS 


it has been 


93, 97 N.J.Eq. 174; Murray v. Lewis, 
121 A. 525, 94 N.J-Eg. 681. 


N.Y.—Williams v. Freeman, 83 N. 
aoe In re Stulman’s Will, 263 N. 
197, 146 Mise. 861; In re Altman’s 
iostate, 188 ING YAS. “493, 115 Misc. 476; 
Hosea v. Skinner, 32 Misc. 653, 60 ING 


Be 


WASHES Bunner v. Storm, (SEEN ws, 
Stee 357. 

Ohio.—Leopold v. Weaver, 9 Ohio 
App. 379. 

S.C.—Beckwith v. McAlister, 162 
S.E. 623, 165'S:C. 4, 

Eng.—Randall v. Daniel, 24 Beav. 
193, 53 Reprint 331; Bertie v. Falk- 


land, 1 Salk. 231, 91 Reprint 205. 


[a] Letter inclosed in same enve- 
lope as will and reciting effect of such 
will, but not referred to in will it- 
self, is inadmissible to show testa- 
tor’s intent, especially where will 
eontains no latent ambiguities. Do- 
zier v. Dozier, 77 So. 700, 201 Ala. 174. 


46. U.S.—Stevens v. Vancleve, 23 
Cas, No. 13,412.14 Wash.C.c.. 262: 


Ala.—Dozier v. Dozier, 77 So. 700, 
Foscue v. Lyon, 55 Ala. 
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Cal.—In re Snowball’s Estate,. 107 
P. 598, 157 Cal. 301; In re Holt’s Hs- 
tate. VON Pa bSb al 467. Cala 7 ealnre 
Gilmore’s Hstate,.22 P. 655, 81 Cal. 
240; White v. Deering, 177 P. 516, 38 
Cal.App. 433; O’Donnell v. Murphy, 
120 P. 1076, 17 Cal.App. 625. 


Del.—Roe v. Doe ex dem. Hickman, 
9 Del. .328. 


Ill.—Parker v. Ruley, 148 N.E. 308, 
317 Ill. 441; Peet v. Peet, 82 N.H. 376, 
229 Ill. 341, 13 L.R.A.N.S. 780, 11 Ann. 
Casini 497 Sia TS) Prob.Rep.Ann. 148; 
Brownfield v. Wilson, 78 Ill. 467. 


Ky.—Martin v. Palmer, 234 S.W. 
742, F953 Ky. 25; McBrayer’s Ex’r v. 
McBrayer’s Hx’x, 26 S.W. 183, 95 Ky. 
475, 16 Ky.L. 18. 


Me.—Bryant v. Bryant, 151 A. 429, 
129 Me. 251; Tibbetts v. Curtis, 101 
A. 1023, 116 Me. 336; Turner v. Hal- 
lowell Sav. Inst., 76 Me. 527. 


Md.—Courtenay v. 
A, 717, 138 Md. 204. 


Mass.—Smith vy. American Mission- 
ary Ass’n, 132 N.E. 358, 240 Mass. 26; 
Walton v. Draper, 91 N.E. 884, 206 
Mass. 20; Sibley v. Maxwell, 89 N.H. 
232, 203 Mass. 94. 


Mich.—In re Moor’s Estate, 128 N. 
W. 198, 163 Mich. 353. 


Mo.—St. Louis Union Trust Com- 
pany v. Little, 10 S.W.(2d) 47, 320 Mo. 
1058; Woodley v. Hays, 226 S.W. 842, 
285 Mo. 566; Lehnhoff v. Theine, 83 S. 
W. 469, 184 Mo. 346; In re McVeigh’s 
Estate, 164 S.W. 673, 181 Mo.App. 566. 


N.H.—Jones v. Bennett, 99 A. 18, 78 
N.H. 224; South Newmarket Method- 
ist Seminary v. Peaslee, 15 N.H. 317. 


N.J.—Cadmus v. Vreeland, 28 N.J. 
Eq. 356. 


N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 588, 142 Misc. 811; In re Chamber's 
Hstate, 183 N.Y.S. 526, 112 Mise. 551 
[aff 187 N.Y.S. 930, 196 Anp.Div. 934]; 
tas Catlin, 160 N.Y.S.'1034, 97 Mise 


N.C.—Raines v. Osborne, 114 S.E. 
849, 184 N.C. 599. 


Pa.—Hunt v. Hunt, 1 Pa.Dist. &Co. 
431. 


Courtenay, 113 


[§ 1179 


held that declarations made by the testator near 
enough to the time of the execution of the will to 
be regarded as part of the res geste of the execution 


S.C.—Beckwith v. McAlister, 162 S. 
Ey 623, 165° S.C. id. 


Tenn.—Bowerman v. Burris, 197 S. 
W. 490, 138 Tenn. 220. 


Tex.—Packard v. De Miranda, (Civ. 
App.) 146 S.W. 211. 


Vt.—Wells v. Wells’ Estate, 37 Vt. 
483. 

N.B.—McHugh vy. 
167. 


47. U.S.—Stevens v. Vancleve, 23 
I.Cas.No. 13,412, 4 Wash.C.C. 262. 


Cal.—In re Snowball’s Estate, 107 
P5998 lone Calpool. 


Tll.—Parker v. Ruley, 148 N.B. 308, 
317 Ill. 441; Noone v. Olehy, 130 N. 
E. 476, 297 Ill. 160; Peet v. Peet, 82 
N.E. 376, 229. Ill, 341, 13 U.R.A.N.S: 
780, 11 Ann.Cas. 492, 13 Prob.Rep.Ann. 
148; Brownfield v. Wilson, 78 Ill. 467. 


Ky.—Martin v. Palmer, 234 S.W. 
742, 193 Ky. 25; McBrayer’s Ex’r v. 
McBrayer’s Ex’x, 26 S.W. 183, 95 Ky. 
475, 16 Ky.L. 18; Cochran vy. Lee’s 
Adm’r, 84 S.W. 337, 27 Ky.L. 64. 


Me.—Bryant v. Bryant, 151 A. 429, 
129 Me. 251; Tibbetts v. Curtis, 101 
A. 1023, 116 Me. 336; Turner v. Hal- 
lowell Sav. Inst., 76 Me. 527. 


McGuire, 45 N.B. 


Md.—Courtenay y. Courtenay, 113 
A, 717, 138 Md. 204. 
Mass.—Walton v. Draper, 91 -N.E. 


884, 206 Mass. 20; Farrar v. Ayres, 5 
Pick. 404. 


Mo.—Woodley v. Hays, 
842, 285 Mo. 566, 16 A.LR. 


N.H.—Jones v. Bennett, a YiNse aks 


et S.W. 


78 N.H. 224; South Newmarket Meth- 
oo Seminary v. Peaslee, 15 N.H. 
i) . b' 


N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Mise. 811. 


N.C.—Raines v. Osborne, 114 S.E. 
849, 184 N.C. 599; Thomas v. Hous- 
ton, 106 S.E. 466, 181 N.C. 91; Patter- 
son v. Wilson, 8 S.E. 341, 101 N.C. 594. 


Or.—Holohan v. McCarthy, 281 P. 
LT Ss 1S OOrs bi te 


Tenn.—Bowerman vy. Burris, 197 S. 
W. 490, 188 Tenn. 220. 


Tex.—Packard v. De Miranda, (Civ. 
App.) 146 S.W. 211. 


Wis.—In re Mangan’s Will, 200 N. 
W. 386, 185 Wis. 328. 


[a] Deed executed by the testator 
several years before the execution of 
the will, and having no connection 
therewith, is not admissible to explain 
its terms. Chamblee yv. Broughton, 
Petia Sed Decal TeX INKS ALO, 


48. Md.—Courtenay v. Courtenay, 
113 A. 717, 188 Ma. 204. 


Mo.—Neibling v. Methodist Q@r 
phans’ Home Ass’n, 286 S.W. 58, 315 
Mo. 578, 51 A.L.R. 639, 


Aes overtime Bennett, 99 A. 18, 78 
N.H. 224. 


ye re Bent’s Estate, 255 N.Y. 
S. 538, 142 Mise. 811; Ryerss v. 
Wheeler, 22 Wend. 148. 


S Wea eees Ni Osborne, 114 S.E. 
849, eee N.C. 


d : Dick, 84 Ohio 
cinet 450. 


rey v. Hunt, 1 Pa.Dist.&Co. 


T'ex.—Packard v. De Miranda, (Civ. 
App.) 146 S.W. 211. 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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are admissible to show his intention in the disposal 
of his property,*® where they do not contradict the 
will;°° but declarations remote in point of time are 


not admissible on this theory.®1 
Latent ambiguities.®? 


Where the will contains a 
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by the testator,®? as where the instrument or a pro- 
vision thereof applies equally as well to two or more 
objects or persons, evidence of statements or decla- 


rations made by the testator is admissible for the 


latent ambiguity as to the person or thing intended 


49. Dawson v. Waggaman, 23 App. 
D.C. 428; Nolan’s Ex’rs v. Bolton, 25 
Ga. 352; Packard v. De Miranda, 
(TexCivApp.,)) 123s iS: WwW. (10. See 
also In re Snowball’s Estate, 107 P. 
598, 157 Cal. 301 (holding a declara- 
tion not a part of the res gestz to be 
inadmissible); In re Turk’s Will, 221 
N.Y.S. 225, 128 Misc. 803 [appeal dism 
226 N.Y.S. 111, 222 App.Div. 724] 
(holding that testatrix’ intent, ex- 
pressed outside will, cannot be shown 
by declaration, except one spontane- 
ously accompanying making of will). 


[a] Where a bequest is susceptible 
of more than one interpretation the 
testimony of the scrivener as to the 
testator’s understanding at the time 
the will was drawn is competent as a 
part of the res geste. Klock v. Ste- 
vens, 45 N.Y.S. 603, 20 Misc. 383. 


[b] YZestimony of attorney of 
statements by testator at time of the 
making of the will may be admissi- 
ble as part of the res geste where 


they do not contradict the will. No- 
lan’s Ex’rs v. Bolton, 25 Ga. 352. 
Declarations admissible to put 


court in situation of testator see su- 
pra § 1175. 


ae Nolan’s Ex’rs v. Bolton, 25 Ga. 


51. White v. Deering, 177 P. 516, 38 
Cal.App. 433 (holding that a letter, 
written nine months after execution 
of codicils making bequest, is not ad- 
missible as part of res geste). 

52. Admissibility of extrinsic evi- 
dence generally to resolve latent am- 
biguities see supra § 1178. 


53. Ala.—Vandiver v. Vandiver, 22 
oe, 154, 115 Ala. 328, 2 Prob.Rep.Ann. 


Cal.—In re Watts’ HEstate, 198 P. 
1036, 186 Cal. 102; In re Lewis’ Es- 
tate, 14 P.(2da). 357, 126 Cal.App. 90. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308; Appeal of Scully, 98 A. 
350, 91 Conn. 45, Ann.Cas.1917E 407. 


Hawaii.—Mercer v. Kirkpatrick, 22 
Hawaii 644 [cit Cyc]. 


Tll.—Goodwin v. New Church Board 
of Publication, 160 Il].App. 483. 


Ky.—Bichhorn v. Morat, 193 S.W. 
1013, 175 Ky. 80; Carroll v. Cave Hill 
Cemetery Co., 189 S.W. 186, 172 Ky. 
204. 


Me.—Turner v. Hallowell Sav. Inst., 
76 Me. 527; Cotton v. Smithwick, 66 
Me. 360. 


Mass.—George 
85, 186 Mass. 75. 


N.J.—Den ex dem. Cubberly v. Cub- 
berly, 12 N.J.Law 3808; Paul v. Paul, 
138 A. 868, 99 N.J.Eq. 498. 


N.Y.—Armstrong v. Galusha, 60 N. 
Y.S. 1, 43 App.Div. 248; In re Lummis, 
166 N.Y.S. 936, 101 Mise. 258; Ladies’ 
Union Benev. Soc. v. Van Natta, 88 
INSYAS.. il Sando uiicen 21s Klock ove 
Stevens, 45 N.Y.S. 603, 20 Misc. 383; 
In re Scott’s Will, 204 N.Y.S. 478; 
Matter of Thompson, 5 Dem.Surr. 117. 


Pa.—vVernor v. Henry, 3 Watts 385. 


Va.—Wootton v. Redd’s Ex’r, 12 
Gratt. (53 Va.) 196. 


Wis.—In re MclIlhattan’s Estate, 
224 N.W. 713, 198 Wis. 518. 


Eng.—Hampshire y. Peirce, 2 Ves. 


v. George, 71 N.E. 


216, 28 Reprint 140. 


[a] Declarations of the testator 
are never received in evidence except 
to make certain the person or thing 
intended where the description in the 
will is insufficient for the purpose. 
Teetsell v. Ross, 195 N.Y.S. 4638, 201 
App.Div. 826 (holding, however, that 
the exceptions do not apply to the 
facts of this particular case). 


[b]. Whether or not legacies are to 
be paid out of realty is a latent am- 
biguity justifying the admission of 
declarations of the testator that he 
believed the legacies to be payable out 
of realty as well as personalty. In 
re Lummis, 166 N.Y.S. 936, 101 Misc. 
258. 


[ec] Intention as independent fact 
cannot be shown.—(1) The declara- 
tions of the testator explaining a la- 
tent ambiguity as to the person or 
thing intended by the testator must 
not be statements of his wishes or in- 
tentions in respect to the disposition 
of his property. Goodwin v. New 
Church Board of Publication, 160 Ill. 
App. 483. (2) In view of Civ. Code, 
§ 1318, providing that testator’s in- 
tention must be ascertained from the 
words of the will in view of circum- 
stances under which made, and of § 
1340, relating to the correction of 
mistakes, although evidence of dec- 
larations of the testator is admissible 
in cases of latent ambiguity yet when 
uncertainty or imperfect description 
does appear in the will oral decla- 
rations of the testator are not admis- 
sible to show intent with respect 
thereto. In re Watts’ Estate, 198 P. 
1036, 186 Cal. 102. 


Identification of beneficiary in case 
or aatene ambiguity see infra §§ 1182- 
1 F 


Identification of property in case of 
latent ambiguity see infra § 1185. 


Testimony by attorney, scrivener, 
or witness as to testator’s declara- 
tions generally see infra § 1180. 


54, Ala.—Achelis v. Musgrove, 101 
So. 670, 212 Ala. 47 [quot Cyc]; Na- 
tional Jewish Hospital for Consump- 
es v. Coleman, 67 So. 699, 191 Ala. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308; Pinney v. Newton, 33 
A. 591, 66 Conn. 141. 


Ill.—-Bradley v. Rees, 113 Ill. 327, 55 
Am.R. 422: Goodwin v. New Church 
Board of Publication, 160 Tll.App. 4838. 


Ind.—Dennis v. Holsapple, 47 N.E. 
631, 148 Ind. 297, 62 Am.S.R. 526, 46 
L.R.A. 168. 


Ky.—Hichhorn v. Morat, 193 S.W. 
1013, 175 Ky. 80 [quot Cye]; Carroll 
v. Cave Hill Cemetery Co., 189 S.W. 
186, 172 Ky. 204. 

Mass.—Bodman v. American Tract 
Soc., 9 Allen 447. 


Mo.—Bond v. Riley, 296 S.W. 401, 
317 Mo. 594; Woodley v. Hays, 226 S. 
W. 842, 285 Mo. 566, 16 A.L.R. 1. 


N.H.—South New Market Method- 
ist Seminary v. Peaslee, 15 N.H. 317. 


N.J.—Paul v. Paul, 138 A. 868, 99 
N.J.Eq. 498; Van Nostrand v. Re- 


formed Church Domestic Missions, 44. 


A. 472, 59 N.J.Eq. 19. 


N.Y.—Matter of Wheeler, 52 N.Y.S. 
943, 32 App.Div. 183 [aff 57 N.E. 1128, 


purpose of identifying the person,®4 or property’? 


161 N.Y. 652]; Trustees for Manage- 
ment and Care of Fund of Episcopate 
of Diocese of Central New York v. 
Colegrove, 4 Hun 362, 6 Thomps.&C. 
614; In re Bent’s Estate, 255 N.Y.S. 
538, 142 Mise. 811; In re Altman’s Es- 
tate, 188 N.Y.S. 498, 115 Misc. 476; In 
re Lummis, 166 N.Y.S. 938, 101 Misc. 
258; Ex p. Hornby, 2 Bradf.Surr. 420. 


Or.—Holohan v. McCarthy, 281 P. 
USS OL Orwoulte 


S.C.—In re Robb’s Estate, 16 S.E. 
241587 SC. 19y 


Tenn.—Gass y. Ross, 3 Sneed 211. 


Va.—Widgeon v. Widgeon, 133 S.E. 
353, 147 Va. 1068; Coffman’s Adm’r v. 
Coffman, 109 S.E. 454, 131 Va. 456; 
Wootton v. Redd’s Ex’r, 12 Gratt. (53 
Va.) 196. 


pee Core Ag v. French, 14 W.Va. 


Wis.—In re Mcllhattan’s Estate, 
224 N.W. 713, 198 Wis. 518; In re 
Ysa Estate, 188 N.W. 78, 177 Wis. 
104. 


Eng.—Charter v. Charter, L.R. 7 
H.L, 364; In re Waller, 68 L.J.Ch. 526; 
Doe v. Hiscocks, 5 M.&W. 363, 151 Re- 
print 154. 


Alta.—In re Aldridge, 9 Alta.L. 422. 
Man.—Re Smith, 22 Man. 756. 


55. Ala.—Achelis v. Musgrove, 101 
So. 670, 212 Ala. 47; National Jewish 
Hospital for Consumptives v. Cole- 
man, 67 So. 699, 191 Ala. 150; Vandi- 
ver v. Vandiver, 22 So. 154, 115 Ala. 
328, 2 Prob.Rep.Ann.' 355. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308; Appeal of Seully, 98 A. 
350, 91 Conn. 45, Ann.Cas.1917m) 407. 


Ga.—McElrath vy. Haley, 48 Ga. 641. 


Ill.—Goodwin v. New Church Board 
of Publication, 160 Ill.App. 483. 


Iowa.—In re Tinsley’s Will, 17 
W. 4, 187 Iowa 28, 11 A.L.R. 826. 


Ky.—Hichhorn v. Morat, 193 S.W. 
10138, 175 Ky. 80 [quot Cye]; Carroll 
v. Cave Hill Cemetery Co., 189 S.w. 
186, 172 Ky. 204. 


_Mass.—Wadsworth v. Ruggles, 6 
Piek: 63. 


Mo.—Woodley v. Hays, 226 S.Ww. 
842, 285 Mo. 566, 18 A.U.R. 1; Thom- 
son v. Thomson, 21 S.W. 1085, 1128, 
115 Mo. 56. 


N.J.—Paul v. Paul, 138 A. 868, 99 
N.J.Eq. 498; Ackerman vy. Crouter, 
59 A. 574, 68 N.J.Eq. 49 [aff 66 A. 1133, 
69 N.J.Eq. 839]. 


N.Y.—In re Bent’s Estate, 255 N.Y. 
S. 538, 142 Misc. 811; In re Altman’s 
Estate, 188 N.Y.S. 493, 115 Misc. 476; 
In re Lummis, 166 N.Y.S. 936, 101 
Misc. 258. 


N.C.—Fulwood v. Fulwood, 77 S.E. 
163, L6le NICrrG Ol 


Or.—Holohan v. McCarthy, 281 P. 
Sse OL Ornate 


Va.—Widgeon v. Widgeon, 133 S.E. 
353, 147 Va. 1068; Coffman’s Adm’r vy. 
Coffman, 109 S.E. 454, 131 Va. 456. 


Wis.—In_ re Mcllhattan’s Estate, 
224 N.W. 713, 198 Wis. 518; In re 
Pierce’s Estate, 188 N.W. 78, 177 Wis. 
104; Scott v. Neeves, 45 N.W. 421, 77 
Wis. 305. 


Eing.—Herbert v. Reid, 16 Ves.Jr. 


N. 
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he intended, when it is necessary to do so,°* provid- 
ed that the declarations are not inconsistent with 
the terms sought to be explained,®* and do not tend 
and provided also 
that there appears on the face of the will a sufficient 
indication of testator’s intention to justify the apph- 
Even latent ambiguities 
cannot be resolved with the aid of declarations of 
the testator made long after the date of the will.®° 


to show another intention,°*® 


cation of the evidence.°® 


Patent ambiguities.** 


Generally the declarations 
or statements of the testator are inadmissible for 
the purpose of explaining patent ambiguities,°? how- 
ever, in some jurisdictions such declarations are ad- 
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latter eodicil.%* 


or Witness.°*® 


mitted to explain a patent ambiguity capable of res- 


481, 33 Reprint 1067. 
Alta.—In re Aldridge, 9 Alta.L. 422. 


Evidence to aid in identification of 
property intended generally see supra 
§ 1185. 


56. Cotton v. Smithwick, 66 Me. 
360 
57. Eichhorn y. Morat, 193 S.W. 


1013, 175 Ky. 80. 


Omission and mistake see infra §§ 
1186-1188. 


58. In re Johnson’s Estate, 290 P. 
314, 107 Cal.App. 236; Farnum vy. Pa. 
Co., (N.J.Ch.) 99 A. 145; Shermer v. 
Dobbins, 97 S.E. 510, 176 N.C. 547. 


59. Fairfield v. Lawson, 50 Conn. 
501, 47 Am.R. 669. 


60. Turner’s Est., 18 Pa.Co. 127. 
See also Sherman v. Havens, 146 P. 
1030, 94 Kan. 654, Ann.Cas.1917B 394 
(which held, without deciding wheth- 
er or not the evidence was competent, 
that a letter written by testator three 
years after execution of the will did 
not show an intention to protect the 
income from dissipation, or prevent a 
legacy given his brother from being 
subject to the brother’s debts). 


61. Evidence to explain patent am- 
biguities generally see supra § 1178. 


62. In re Watts’ Estate, 198 P. 
1036, 186 Cal. 102; Roe v. Doe ex dem. 
Hickman, 9 Del. 328; Archer v. Mor- 
Tisn 47 AS 275, 61ON. Jha 525 Clark 
v. Hardwick Seminary, 3 Ohio Cir.Ct. 
152, 2 Ohio Cir.Dec. 87. 


63. In re Weiss’ Estate, 209 N.Y.S. 
129, 124 Misc. 413; In re Catlin, 160 
N.Y.S. 1034, 97 Mise. 223. 


Georgia rule permitting parol ex- 
planation of patent ambiguities see 
supra § 1178. 


. 64 Construction of revoked codi- 
cil with will see supra § 1164. 


65. Bulkley v. Moss, 145 A. 882, 
109 Conn. 170. 


{a] MTllustration.—Where the first 
codicil of a will devises a homestead 
with an adjoining wharf lot to a sis- 


ter “feeling that she will have a 
greater interest in preserving the 
traditions and keeping it in 


the family name” than would the 
nephew to whom she devised it in her 
will, and this codicil was revoked by 
a subSequent codicil giving the 
“Homestead” to the sister for life 
with a remainder over to the same 
nephew, the former codicil is admis- 
sible to show her intention at the time 
it was made as bearing on what tes- 
tatrix intended by the term “Home- 
stead’’ in the last codicil—since if the 
wharf lot was not included in the 
term ‘“‘Homestead” it would have to 
be divided into five parts among the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


nephews and nieces. Bulkley v. Moss, 
145 A. 882, 884, 109 Conn. 170. 


66. As part of res geste see supra 
§ 1179. 


Understanding and intention of at- 
Siena scrivener, or witmess' see supra 
1181. 


67. In re Spencer’s Estate, 185 P. 
474, 181 Cal. 514; Clifford v. Foster, 
14 Ohio Cir.Ct.N.S. 391: 


68. Ark.—Wyatt v. Henry, 181 S. 
W. (297, 120 Ark. 479. 


Cal.—In re Spencer’s Estate, 185 P. 
474, 181 Cal. 514. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308; Appeal of Scully, 98 A. 
350, 91 Conn. 45, Ann.Cas.1917E 407. 


Ga.—Napier v. Little, 73 S.H. 3, 137 


Ga. 242) 38 L.R.A.N.S, (915) Ann.Cas. 
1913A, LOLS. 
Ill.— Smith v. Hollenbeck, 83 N.E. 


206, 231 Ill. 484. 
Ky.—McAuley v. Buckner, 
LOC A Sian LOU Oya luaed Ou 


c Mass.—Calder v. Bryant, 184 N.E. 
40. 


Mo.—Andre v. Andre, 232 S.W. 153, 
228 Mo. 271. 


N.J.—Shannon v. Ryan, 108 A. 773, 
91 N.J.Eq. 46 [rev on other grounds 
Lit Av) 155, 91 ON J-Bgs 4917% 


N.C.—Reynolds v. Safe Deposit & 
Trust Co. of Baltimore, 159 S.E. 416, 
201 N.C. 267. 


Ohio.—Zackman vy. Dick, 34 Ohio 
Cir.Ct. 450. 


R.I.—Jenison v, Jenison, 155 A. 246, 
51 R.I. 388. 


69. Day v. Webler, 105 A. 618, 93 


8 S.W. 


Conn. 308; Gaither vy. Gaither, 3 Md. 
Ch. 158; 
[a] Declarations of a deceased at- 


testing witness to a will as to the 
contents and operation of the will are 


inadmissible. Gaither v. Gaither, 3 
Md.Ch, 158. 
70. Conn.—Day vy. Webler, 105 A. 


618, 98 Conn. 308. 


Ga.—Napier v. Little, 73 S.E: 3, 137 
Ga. 242, 38 L.R.A.N.S. 91, Ann.Cas. 
1913A 1013. 


Ill.—Dollander v. Dhaemers, 130 N. 
Be TOD 297 T1274, Gea ass. 


Fin ees eae v. Bryant, 184 N.E. 


Mo.—Andre y. Andre, 232 S.W. 1538, 
228 Mo. 271. 


N.J.—Shannon v. Ryan, 108 A. 773, 
91 N.J.Eq. 46 [rev on other grounds 
111 A. 155, 91 N.J.Eq. 491]. 


Ohio.—Zackman y. Dick, 
Cir.Ct. 450. 


34 Ohio 


a 
- 


[§§ 1179-1180 


olution thereby.®* 


Revoked codicil.*4 
quent codicil a prior codicil may be admitted as a 
declaration of a certain purpose at the time it was 
made in order to show that such intention furnishes 
the proper construction of an ambiguous term in the 


Although revoked by a subse- 


[§ 1180] (b) Testimony of Attorney, Scrivener, 
Testimony by the attorney®’ or the 
serivener®® who prepared the will, or by a witness 
to its execution®® as to declarations by the testator 
regarding his intentions in disposing of his proper- 
ty,’° or his instructions,’+ unless considered a part. 


R.I.—Jenison v. Jenison, 155 A. 246, 
51 RI. 388; Wood v. Hammond, 18 
A. 198, 16 B.I. 98. 


[a] Letter of scrivener who drew 
the will, offered to have same force as 
if he had been called and testified, 
is inadmissible on the ground that 
evidence of what testatrix told him 
to do and what he omitted to tell her 
was inadmissible. Shannon v. Ryan, 
108 A. 773, 91 N.J.Eq. 46 [rev on other 
grounds 111 A. 155, 91 N.J.Hq. 491]. 


Admissibility as part of res geste 
see supra § 1179. 


71. Ark.—Wyatt v. Henry, 181 S. 
W. 297, 121 Ark. 479. 


Conn.—Appeal of Scully, 98 A. 350, 
91 Conn. 45, Ann.Cas.1917E 407. 


N.J.—Griscom v. Evens, 40 N.J.Law 
402, 29 Am.R. 251; Nevius v. Martin, 
30 N.J.Law 465. But see Von Fell 
v. Spirling, 124 A. 518, 96 N.J.Eq. 20 
[mod on other grounds 128 A. 611, 97 
N.J.Eq. 527] (holding, in proceeding 
to construe will, the testimony of 
scrivener as to testator’s instructions 
for drawing up will to be competent). 


N.C.—Reynolds v. Safe Deposit & 
Trust Co. of Baltimore, 159 S.E. 416, 
201 N.C. 267. 


Ohio.—Zackman v. Dick, 
App. 36, 34 Ohio Cir.Ct. 450. 


Vt.—Button v. 
Noc., 28 Vt. 336. 


Eng.—Drake v. Drake, 
172, 11 Reprint 392. 


{a] Instructions to scrivener or 
attorney who drew the will are not 
admissible to show an intent different 
than that expressed in the will where 
there is no ambiguity in the instru- 
ment. Warner v. Brinton, 29 F.Cas. 
No. 17,179; Appeal of Scully, 98 A. 
350, 91 Conn. 45, Ann.Cas.1917E 407; 
Fairfield v. Lawson, 50 Conn. 501, 47 


1 Ohio 
American Tract 


8 H.L.Cas. 


Am.R. 669; Dunham y. Averill, 45 
Conn. 61, 29 Am.R. 642; Kaiser v. 
Brandenburg, 16 App.D.C. 310; Neil 


v. Stuart, 169 P. 1188, 102 Kan. 242: 
McCauley v. Buckner, 8 S.W. 196, 87 
Ky. 191, 10 Ky.L. 99; Wheeler v. 
Wood, 62 N.W. 577, 194 Mick. 414: 
Woodley v. Hays, 226 S.W. 842, 285 
Mo. 566, 16 -A.L.R. 1; Zabriskie v. 
Huyler, 56 A. 1138, 64 N.J.Eq. 794 [aff 


51 A. 197, 62 N.J.Eq. 697]; Leigh v. 
Savidge’s Ex’rs, 14 N.J.Eq. 124; In 
re Bent’s Hstate, 255 N.Y.S. 538, 142 


Misc. 811; In re Vosseler’s Estate, 
152 N.Y.S. 208, 89 Misc. 674, 14 Mills 
Surr. 94 [mod sub nom. In re Tamar- 
go, 155 N.Y.S. 845, 170 App.Div. 10, 
15 Mills Surr. 502 (rev on other 
grounds 115 N.E. 462)]; Matter of 
Donohue’s Estate, 94 N.Y.S. 1087, 46 
Mise. 370, 4 Mills Surr. 490 [rev on 
other grounds 95 N.Y.S. 821, 109 App. 
Div. 158]; Reynolds v. Safe Deposit 
& Trust Co. of Baltimore, 159 S.E. 416, 


- 


§§ 1180-1182] 


of the res gestz,7* are inadmissible to establish an 
intention not apparent in the will itself. However, 
testimony by such persons as to testator’s declara- 
tions or instructions are admissible to resolve a la- 
tent ambiguity as to the identity of the beneficiary 
or the property disposed of** where there appears on 
the face of the will a sufficient indication of inten- 
tion to justify the application of the evidence,?* or 
to rebut a trust arising by operation of law.*¢ 


[§ 1181] d. Understanding and Intention of At- 
Testimony of the 
attorney who drew or advised the drawing of the 
will,7® the scrivener who wrote it,*® or of the attest- 
ing witness to the testator’s signature,®® as to his 


torney, Scrivener, or Witness.77 


201 N.C. 267; Zackman v. Dick, 34 
Ohio Cir.Ct. 450; Jenison v. Jenison, 


15D. TA. 246, SRT, Ss8.. Juewist v. 
Douglass, 14 R.I. 604; Hunt v. White, 
24 Tex. 643; Button v. American 


Tract sSoc.). 23s Vts336s- in ire Man- 
gan’s Will, 200 N.W. 386, 185 Wis. 328; 
In re Pierce’s Estate, 188 N.W. 78, 
177 Wis. 104; Goodinge v. Goodinge, 
1 Ves. 231, 27 Reprint 1001; Standen 
v. Standen, 2 Ves.Jr. 589, 30 Reprint 
ial 

72. As part of res geste see supra 
§ 1179. 


73. 
Conn. 308; 
636, 73 Iowa 564; 


Day v. Webler, 105 A. 618, 93 
Covert v. Sebern, 35 N.W. 
Miller’s Hstate, 26 
Pa.Super. 443. But see Button v. 
American Tract Soc., 23 Vt. 336 
(where the court in attempting to re- 
solve an ambiguity arising from nam- 
ing of the beneficiary in the will as 
“The American Home Missionary 
Tract Society” to determine whether 
testator intended “The American 
Tract Society’ or “The American 
Home Missionary Society” refused to 
consider testimony of the scrivener as 
to testator’s instructions to give it to 
the former society). 


74. Day v. Webler, 105 A. 618, 93 
Conn. 308. 

75. See supra § 1179 text and note 
59. 


76. Day v. Webler, 105 A. 
Conn. 308. 


Evidence admissible to rebut re- 
sulting trust generally see supra § 
1173. 

77. Testimony of scrivener, attor- 
ney, or witness as to declarations or 
instructions of testator see supra § 
1180. 


618, 93 


78. In re Cheadle, [1900] 2 Ch. 620. 
79, Ark.—Wyatt v. Henry, 181 S. 
We 1297, 021 » Ark). 497; ~ Wilson v. 


Storthz, 175 S.W. 45, 117 ‘Ark. 418. 


Conn.—Day v. Webler, 105 A. 618, 
93 Conn. 308. 

Ga.—Napier v. Little, 73 S.E. 3, 
13%, (Gas242) 388 a R-A.N-S. 97; Ann. 
Cas.1913A 1013. 

Tll.— Smith v. Hollenbeck, 83 N.E. 
206, 231 Ill. 484; Harris v. Harris, 223 
Til. App. 406. 

Ky.—McCauley v. Buckner, 8 S.W. 
196, 87 Ky. 191, 10 Ky.L. 99. 


Mich.—Burke v. Central Trust Co., 
242 N.W. 760, 258 Mich. 588 [cit Cyel: 
Wheeler v. Wood, 62 N.W. 577, 104 
Mich. 414. 

Mo.—Andre v. Andre, 232 S.W. 153, 
POSEN Ol 2 CleLeite CY Cle F 

N.J.—Griscom v, Evens, 40 N.J.Law 
402, 29 Am.R. 251; Nevius v. Martin, 
30 N.J.Law 465. 


a,—McGarrigle’s Hst., 21 Pa.Dist. 
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In General. 


a beneficiary.*4 


441, 
S.C.—MecAllister v. Tate, 45 S.C.L. 
509, 73 Am.D. 119; Coffin v. Elliott, 


30 S.C.Eq. 244; Rothmahler’s Adm’x 
v. Myers, 4 S.C.Eq. 215, 6 Am.D. 613. 


_ Vt.—Button v. American Tract So- 
ciety, 23. Vt. 336. 


Wis.—Egan vy. Siegel, 233 N.W. 569, 
203 Wis. 119. 


[a] Indefinite and uncertain recol- 
lections of a witness who drew the 
will as to the intention of the testa- 
tor are insufficient to justify the court 
in varying the language of the will. 
Wright v. Wright, 98 N.W. 472, 122 
Iowa 549. 


[b] A person not a subscribing 
witness to a will, although he acted 
as amanuensis in drafting it, cannot 
give in evidence his opinion of what 
the testator meant therein. Elder vy. 
Ogletree, 36 Ga. 64. 


80. Day v. Webler, 105 A. 618, 93 
Conn. 308. 

81. Ark.—Wyatt v. Henry, 181 S. 
W. 297, 121° Ark. 479. 


Cal.—In re Spencer’s Estate, 185 P. 
474, 181 Cal. 514. 


Ga.—Napier v. Little, 
Ga. 242, 38 L.R.A.N.S. 
1913A 1013." 


Mo.—Woodley v. Hays, 226 S.W. 
842, 285 Mo. 566, 16 A.L.R. 1. 


N.J.—Griscom v. Evens, 40 N.J.Law 
402, 29 Am.R. 251. 


Pa.—Willard’s Estate, 68 Pa. 329. 


[a] Supposed effect of language.— 
Evidence by the scrivener as to what 
he supposed would be the effect of 
the language he used in executing 
the directions of the testator is not 
admissible in construing the will. 
Wyatt v. Henry, 181 S.W: 297, 121 
Ark. 479. 


82. Declarations of the testator to 
identify beneficiaries named in will 
see supra §§ 1179, 1180. 


83. U.S.—Lyman v. Lyman, 15 F. 
Cas.No. 8,628, 2 Paine 11. 


Ark.—Combs vy. Combs, 
SUSPi7s Ark, LOWAeitCyeid: 


Cal.—In re Spencer’s Estate, 185 P. 
474, 181 Cal. 514. 


Conn.—Fairfield v. 
Conn. 501, 47 Am.R. 669. 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


Ga.—Carson v. Searcy, 66 Ga. 550. 
Md.—Stokeley v. Gordon, 8 Md. 496. 


Mass.—Mahoney v. Grainger, 186 
N.E. 86; Smith v. American Mission- 
ary Ass’n, 132 N.E. 358, 240 Mass. 
26; Lincoln v. Aldrich, 21 N.E. 671, 
149 Mass. 368, 4 L.R.A. 215; Tucker 


io See Salo 
91, Ann.Cas. 
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understanding of what the testator intended by the 
terms of his will is inadmissible. 
of the intention of the serivener in his employment 
of certain terms in the will is not to be admitted.*! 


[§ 1182] e. Identification of Beneficiaries*?—(1) 
Where there is no ambiguity in the 
name or description of the object of testator’s boun- 
ty, or where the beneficiary is sufficiently designated 
by plain language so that it is clear who was intend- 
ed, parol evidence is inadmissible to add to, vary, or 
contradict the language used, in this regard;*? 
for example to vary the legal effect of the death of 


Likewise evidence 


as 


Nor, under such circumstances, is 


parol evidence admissible to vary the terms of words 


v. Seamen’s Aid Soc., 7 Mete. 188. 


Miss.—MeDonald v. Chapman, 
So. 861, 129 Miss. 149. 


Mo.—Murphy vy. Enright, 264 S.W. 
811 [quot Cyc]; McCoy v. Bradbury, 
235 S.W. 1047, 290 Mo. 650. 


Mont.—Hash v. Hash, 208 P. 605, 
64 Mont. 118. 


Neb.—In re Hanson’s Estate, 
N.W. 2, 118 Neb. 2. 


N.Y.—Hyatt v. Pugsley, 23 Barb. 
285 [mod on other grounds 33 Barb. 
373];  Milliette’s Estate, 206 N.Y.S. 
342, 123 Misc. 745; In re Altman’s HWs- 
tate, 188 N.Y.S. 493, 115 Misc. 476. 


N.C.—Grantham v. Jinnette, 98 S.E. 
TZ 40 Lin JN. Cae Oe 

Ohio.—Forsythe v. Mintier, 39 Ohio 
St. 349. 


Pa.—Root’s Estate, 40 A. 818, 187 
Pa. 118 [rev 6 Pa.Dist. 77, 19 Pa.Co. 
217}. 


91 


224 


poe ad v. Epsy, 6 Humphr. 
Te eylie 

Va.—Senger v. Senger’s Ex’r, 81 
Va. 687; Markells v. Markells, 32 


Gratt. (73 Va.) 544. 


[a] Where a legatee is once cor- 
rectly described in a will, the same 
name used again is too plain to allow 
the use of parol evidence. Webber 
v. Corbett, L.R. 16 Eq. 515. 


{b] Different intention.—-Designa- 
tion “to the sons of my three broth- 
ers [naming them]”’ could not be ex- 
plained by parol evidence to show 
that testator intended to say ‘‘to the 
sons of one brother and two nephews” 
even though testator had only two 
brothers bearing names given. 
Combs v. Combs, 291 S.W. 818, 172 
Ark. 1073 [cit Cyc]. 


[ec] Will not ambiguous.—Where 
a will of a testator having seven 
daughters in plain and unambiguous 
language gave specific legacies of one 
thousand dollars each to five daugh- 
ters and a legacy of one thousand one 
hundred dollars to another daughter, 
and charged the payment of such leg- 
acies on land devised to a son, a 
recital that it was his intention’ to 
place a charge of seven thousand one 
hundred dollars against the land to 
be paid to his said daughters did not 
create an ambiguity justifying the 
admission of testimony of the scriv- 
ener Showing that he intended to in- 


clude all of his daughters. McCoy v. 
Bradbury, 235 S.W. 1047, 290 Mo. 
650. 


Evidence inadmissible to add to, 
vary, or contradict will generally see 
supra § 1173. 


84. Judy v. Williams, 2 Ind. 449; 
Gray’s Adm’r v. Pash, 66 S.W. 1026, 
24 Ky.L. 963. 


[a] Parol evidence that the tes- 


152 [69 C.J.] 


such as “children”’® or “heirs.”’8® 


testator fails to employ any term indicating the iden- 
tity of the beneficiary extrinsic proof of such identi- 


ty is inadmissible.*? 


tator intended that the devise or leg- 
acy should not lapse on the death of 
a beneficiary before the testator, but 
should go to the deceased beneficiary’s 
children, is inadmissible where the 
language of the will is plain and does 
not indicate such an intention. Com- 
fort v. Mather, 2 Watts & S. (Pa.) 450, 
37 Am.D. 523; Ritter v. Fox, 6 Whart. 
(Pa.) 99; Sword’s Lessee v. Adams, 
3 Yeates (Pa.) 34. 


85. U.S.—Weatherhead’s Lessee v. 
Baskerville, 11 How. 329, 13 L.Ed. 
elite 


Ky.—Marquette Vv. Marquette’s 
Mx rs2o Sowa lot, 190 Key. 1825 


Mont.—Hash v. Hash, 208 P. 605, 
64 Mont. 118. 


§.C.—Whilden y. 
Eq. 205. 


Tenn.—Weatherhead v. 
Humphr. 272. 


To include illegitimates or adopted 
children see infra § 1183. 


Construction of “child” or “chil- 
dren” generally see infra §§ 1197-1213. 


fa] MDlustration.—In a suit to con- 
strue a will which devised the prop- 
erty to testators “present wife and 
children,” parol evidence that testator 
was not on friendly terms with the 
children by his first wife and made 
small gifts to them only to prevent 
a contest by them is inadmissible to 
show that by the use of the term 
“children” he intended to include only 
the children by his second wife. 
uth v. Goins, 250 S.W. 995, 199 Ky. 


{[b] Stepchildren.—An intention to 
include stepchildren cannot be im- 
ported into a will where the intent as 
expressed is clear. Fouke v. Kemp’s 
Lessee, 5 Harr.&J. (Md.) 135. 


86. See cases infra this note. 


[a] Heirs.—(1) Where there is no 
ambiguity in the will admitting oral 
testimony as to testator’s intention 
that word “heirs” as used in will did 
or did not include a certain person or 
persons is erroneous, since the word 
has a definite meaning at law and in 
fact. In re Aspden’s Estate, 2 F.Cas. 
No. 589, 2 Wall.Jr. 368; Sharp’s Heirs 
v. Klienpeter, 7 La.Ann‘ 264; Lincoln 
v. Aldrich, 21 N.E. 671, 149 Mass. 368, 


Whilden, 12 S.C. 


Sewell, 9 


4 L.R.A. 215; In re Hanson’s Hstate, 
224 N.W. 2, 118 Neb. 208; Keeler v. 
Keeler’s Ex’rs, 39 Vt. 550. (2) Word 
‘heirs,’ as used in will, providing 


that residue of estate shall be divided 
among “heirs mentioned in previous 
paragraphs,” does not create ambigu- 
ity, and parol evidence is not admis- 
sible to explain testator’s intent in 
using such word. In re Milliette’s 
Estate, 206 N.Y.S. 342, 123 Misc. 745 
(3) Parol evidence is inadmissible to 
explain meaning of word “heirs” in 
will directing sale of realty and di- 
vision among heirs of proceeds on 
life tenant’s death. In re Trombly’s 
Hstate, 246 N.Y.S. 185, 138 Misc. 220. 


[b] “egal” or “lawful heirs.”— 
(1) Evidence as to what testator 
meant by “heirs at law” or “legal 
heirs” is not admissible, since such 
term when not explained or qualified 
by other language has a clear and 
definite meaning. In re Lester’s Es- 
tate, 87 N.W. 654, 115 Iowa 1; Grant- 
ham v. Jinnette, 98 S.B. 724, 177 N.C. 
229. (2) The words “lawful heirs” 
having a meaning clearly fixed by the 
statutes of descents and distribution 
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Similarly if the 


Uncertainty or ambiguity.®§ 
under a will is not designated with precision, parol 
evidence is generally admissible to aid the court in 


[§ 1182 


Where a beneficiary 


identifying him,*® and for this purpose evidence of 


does not make will ambiguous so as to 
permit parol evidence to explain or 
vary use of such words in the will. 
Wooley v. Hays, 226 S.W. 842, 285 Mo. 
SOO, #0. Aula ey .mike 


Heirs as including illegitimates see 
infra § 1183. 


Mistake or omission see infra §§ 
1186-1188. 

87. Eichhorn v. Morat, 193 S.W. 
LOMS Medi on Hoyer 6.0. 

Omissions generally see infra § 
1186. 

88. Misnomer or misdescription of 


beneficiary see infra § 1187. 


Omission and mistake see infra §§ 
1186-1188. 


89. U.S.—King v. 
Black 408,17 L.Ed. 292. 


Ackerman, 2 


Ark.—Combs v. Combs, 291 S.W. 
SiSe M72" CATKS LOTS s SDMmensin gap vis 
Duensing, 165 S.W. 956, 112 Ark. 362. 


Cal.—Taylor v. McCowen, 99 P. 351, 
154° Cale (98; In xe Zilke’s Hstate, 
1 P.(2d) 475, 115 Cal.App. 63. 


Conn.—Bond’s Appeal, 31 Conn. 183. 


Del. Equitable Trust Co. v. Ban- 
ning, 149 A. 432, 17 Del.Ch. 95. 


4 Ga.—Garrett v. Wheeless, 69 Ga. 
66. 


Ill.—Stevens v. Telman, 170 N.E. 
243, 338 Ill. 391; Morgan v. National 
Trust Bank of Charleston, 162 N.E. 
883, 52 LI 1825 pBelkeley. uO: Brien, 
83 N.B. 170, 231 Ill. 329, 13 Prob. Rep. 


Ann. 361; Pittsfield M. HE. Church 
Missionary Soc. v. Cadwell, 69 Ill. 
App. 280. 


Ind.—Hall v. Grand Lodge I. O. O. 
F. of Indiana, 103 N.E. 854, bo) und. 
App. 324. 


Iowa.—In re Durham’s Estate, 211 
N.W. 358, 203 Towa 497; Covert v. 
Sebern, 35 N.W. 636, 73 Iowa 564. 


Kan.—Wilson v. Stevens, 51 P. 903, 
So Kane (ie 


Me.—Bates v. Schillinger, 145 A. 
395, 128 Me. 14; State Trust Co. v. 
Pierce, 136 A. 289, 126 “Mie 67% 
Cyc]; Norwood v. Packard, : 
519, 125 Me. 219; Pushor v. Hilton, 
122 A. 678, 123 Me. 225, 


Md.—Farmer v. Quin’s Trust Es- 
tate, 105 A. 763, 133 Md. 558. 


Mass.—Thayer v. Boston, 
347; Tucker 


15 Gray 
v. Seaman’s Aid Soc., 7 
Metc. 188; Hadley v. Hopkins Acade- 
my, 14 Pick. 240. 

Minn.—In re Henrikson’s Estate, 
203 N.W. 778, 163 Minn. 176. 


Mo.—McMahan vy. Hubbard, 118 S. 
W. 481, 217 Mo. 624; Lehnhoff y. 
Theine, 83 S.W. 469, 184 Mo. 346; 
Hockensmith v. Slusher, 26 Mo. 237. 


Mont.—Hash y. Hash, 208 P. 605, 64 
Mont, 118. 


N.J.—Taylor v. Tolen, 38 N.J.Eq. 
91; Evans v. Hays, 3 N.J.Eq. 204. 


N.Y.—In re Olmstead’s Will, 226 N. 
Y¥.S..:687%, 131 Mise. 238; ‘In-re’“Raab’s 
Will, 1389 N.Y.S. 869, 79 Misc. 185, 10 
Mills Surr. 74; In re Hansen, 132 N. 
Y.S. 257,072 Mise: +60" 8 Mills Surr 


2026 OY ve, LCC Hsia: SINGS nO pata! 
Mise. 13; Smith v. Smith, 4 Paige 
271. See also Collister v. Fassitt, 57 


N.E. 490, 163 N.Y. 281, 
586. 


Ohio.—Townsend’s Hx’rs v. Town- 


co) BASTID Ss Ete 


send, 25 Ohio St. 477; agian: v. Fos- 
ter, 10 Ohio N.P.N.S. 446 


Or.—In re ee s Estate, 196, 
385, 100 Or. 14 


Pa.—In re peletice Estate, 41 A. 
529, 188 Pa. 374, 68 Am.S.R. 874; Wag- 
ner’s Appeal, 43 Pa. 102; Powell v. 
Biddle, 2 Dall. 70, 1 L.Ed. 293, 1 Am.D. 
263; In re Morris’ Estate, 76 Pa.Super. 
50 [cit Cyc]; Miller’s Estate, 26 Pa. 
Super. 443; Ormsby’s Estate, 15 Pa. 
Dist.&Co. 339. 

R.I.—Farrell v. Sullivan, 144 A. 155, 
49 R.I. 468 [cit Cyc]. 


eon ase v. Epsy, 6 Humphr. 


Mex.— la, idd v. Whitledge, 
App.) 205 S.W. 463 [quot Cyc]. 


Vt.—Button v. American Tract Soc., 
23 Vt. 336. 


Va.—Bosserman y. Burton, 120 S.E. 


(Civ. 


Zoe lca as Vite wD Hawkins v. Gar- 
land’s Adm’r, 76 Va. 149, 44 Am.R. 
158; Roy's Bx’ rs v. Rowzie, 25 Gratt. 


(66 Va.) 599. 


Wash.—In re Wilson’s Estate, 191 
P. 615, 111 Wash. 491. 


W.Va.—Ross v. Kiger, 26 S.H. 198, 
42 W.Va. 402; Wilson v. Perry, 1 S.E. 
302, 29 W.Va. 169. 


Eng.—Matter of Chappell, [1894] 
PS 98,463 Waid. PaDis& Adm: 955077 0nd 
Rep.N.S. 245, 6 Reports 576; Beau- 
mont v. Fell, 2 P.Wms. 141, 24 Re- 
print 673; Abbott v. Massie, 3 Ves. 
Jr. 148, 30 Reprint 941. . 


N.B.—Lemon v. Charlton, 
476. 


Ont.—Re Whitey, 
Ruthven v. Ruthven, 
6384; Porsyth v. Galt, 22. U‘C:C PO ite: 


[a] Corporations included.—The 
rule stated in the above text applies 
to the identification of corporations. 
State Trust Co. v. Pierce, 136 A. 289, 
126 Me. 67. 


[b] Court’s duty to consider such 
evidence.—If consideration of parol 
evidence tending to explain the ex- 
pression whereby testatrix designat- 
ed devisees was necessary in order to 
enable the court to reach a proper un- 
derstanding of the item of the will, 
the court was required to consider it. 
Ladd v. Whitledge, (Tex.Civ.App.) 


44 N.B. 


30. “Ont, . 3005 
25 Grant Clr 


205 S.W. 463 [cit Cyc] (error re- 
fused). 
{c] Charters of corporations.— 


Where a bequest is made to a corpo- 
rate legatee, and two corporations 
elaim the bequest, the court may, in 
determining the identity of the lega- 
tee intended, examine the charters of 
the corporations and ascertain the 
purposes for which they were organ- 
ized and the extent of their powers. 
In re Seabury’s Estate, 177 N.Y.S. 
91, 107 Misc. 705 [aff 180 N.Y.S. 952]. 


[dad] Burden of identification.—(1) 
One bringing Suit to establish his or 
her right under a will has the burden 
of proving that ane or she is the leg- 
atee intended. In re Marsh’s Will, 
257 N.Y.S. 514, 143 Misc. 609; Mcwse- 
ley v. Goodman, 295 SSawe 590, 138 
= 5 0b 6 en Os Bartlett v. Terrell, (Tex. 
Civ.App.) 292 S.W. 273. (2) In action 
by trustee under will for trover on 
ground legacy had been paid defend- 
ant by mistake, plaintiff had burden 
to prove that another person was in- 
tended as legatee. Northern Trust 
Comval Perry, nCVit). LOS Abi: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the cireumstances surrounding the testator is com- 
Likewise where the will contains a latent 
ambiguity as to the person intended as the object of 
the testator’s bounty®! arising, for example, by rea- 
son of the fact that the designation of the beneficiary 
is applicable either in whole or in part to two or more 


petent.°° 
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persons,?* or from the fact that the name or descrip- 


[e] Weight and sufficiency of evi- 
Gence of identification.—(1) Evidence 
held sufficient to establish the identi- 
ty of a beneficiary see Power v. Ly- 
nah, 2 S.C.Eq. 52; In re Welch’s Will, 
G1 AS14555 78 Vite 165. (2) Evidence 
held to establish status of, and testa- 
tor’s intent to bequeath share of re- 
siduary estate to, one referred to by 
her maiden name, as his prospective 
wife. In re De Coppet’s Hstate, 255 
N.Y.S. 544, 142 Misc. 816 [aff 260 
N.Y.S. 990]. 


90. Conn.—Hartford-Connecticut 
Trust Co. v. Thayer, 134 A. 155, 105 
Conn. 155. 


Ill.—Gano v. Gano, 88 N.E. 146, 239 
Til. 539; 22 L.R.A.N.S. 450. 


Mass.—Kingman v. New Bedford 
Home. for Aged, 129 N.E. 449, 237 
Mass. 323. 


Mo.—Mockbee v. Grooms, 254 S.W. 
170, 300 Mo. 446; McMahan v. Hub- 
bard, 118 S.W. 481, 217 Mo. 624. 


N.H.—Jones v. Bennett, 99 A. 18, 
TS UNGE gate. 


Pa.—Roseberry’s Bst., 
1047. 


Tenn.—Moseley v. Goodman, 195 S. 
W. 590, 138 Tenn. 1. 


Tex.—Packard v. De Miranda, (Civ. 
App.) 123 S.W. 710. 


[a] Every material fact that will 
enable the court to identify the per- 
sons named in the will is admissible. 
Packard v. De Miranda, (Tex.Civ. 
App.) 123° S.we 710: 

[b] Sufficiency.—Evidence outside 


of the will held to be of no assistance 
and not to show an intention by tes- 


20 Pa.Dist. 


tator to give son L the homestead 
forty acres. Powell v. Beebe, 133 N. 
W. 8, 167 Mich. 306. 


Evidence of surrounding circum- 
stances generally see supra § 1174. 


U.S.—Patch v. White, 6 S.Ct. 
617 417 U.S. 210, 29 L.Ed. 860. 


Ark.—Combs v. Combs, 291 Spe 
SUS i 2 eA rk, we l0 733s Duensing Vv. 
Duensing, 165 S.W. 956, 112 Ark. 362. 


Cal.—In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; Taylor v. McCow- 
Cio Eso, pe Calenioe- 


Fla.—Perkins v. O’Donald, 82 So. 
401; Gerla. 10). T2i. 


Ind.—Skinner v. Harrison Town- 


Sip Lowen Lee ozo dio wind, 139, 12 su. 
eA ions: 

Ky.—Martin v. Palmer, 234 S.W. 
742, 193 Ky. 25; Eichhorn v. Morat, 
193 S.W. 1013, 175 Ky. 80; Carroll v. 


Cave Hill Cemetery Co., 189 S.W. 186, 
172 Ky. 204. 


Minn.—In re Pope’s Estate, 97 N.W. 
1046, 91 Minn. 299. 


Mo.—Bishop v. Broyles, 22 S.W.(2d) 
790, 324 Mo. 69; Bond v. Riley, 296 
S.W. 401, 317 Mo. 594. 


N.H.—Abbott v. Lewis, 88 A. 98, 77 
N.H. 94. 


N.Y.—Baumann v. Steingester, 107 
N.B. 578, 213 N.Y. 328, Ann.Cas.1916C 
1071; In re Van Vliet, 169 N.Y.S. 367, 
181 ‘App. Div. 879 [aft 120. NIE. 3877, 
224 N.Y. 572, and motion den 121 N.E. 


3D8,, zoe NeY. b45qi) ©In re Coughiin, 
157 N.Y.S. 630, 171 App.Div. 662, 17 
Mills Surr. 62 [aff In re Daly’s Will, 
154 N.Y.S. 895, 90 Misc. 545, 14 Mills 
Surr, 374 and wait 16: SNS 04: 
Trustees for Management and Care of 
Fund for Support of Episcopate of 
Diocese of Central New York v. Cole- 
grove, 4 Hun 362, 6 Thomps.&C. 614; 
In re Dering’s Estate, 252 N.Y.S. 193, 
140 Misc. 357; In re Hochholter’s Es- 
tate, 176 N.Y.S. 264, 106 Mise. 419; 
In re Douglas’ Will, 162 N.Y.S. 853, 
17 Mills Surr. 480; In re Stocum’s 
Will, 94 N.Y.S. 588. 


N.C.—McLeod v. Jones, 74 S.B. 733, 
159 N.C. 74; Keith v. Scales, 32 S.E. 
809, 124 N.C. 497. 


Ohio.—Williams v. Black, 182 N.E. 
351, 42 Ohio App. 423 


Pa.—Vernor’s Ex’rs. v. 
Brightly 412, 4 Pa.L.J. 67. 


Tenn.—Moseley v. Goodman, 195 S. 
W. 590, 138 Tenn. 1 


Tex.—Lightfoot v. Poindexter, 199 
S.W. 1152 (error refused). 


Wash.—In re Moran’s state, 
P. 922, 95 Wash. 428. 


W.Va.—Ross v. Kiger,.26 S.E. 1938, 
42 W.Va. 402. 


Wis.—In re Brandstedter’s Estate, 
224 N.W. 735, 198 Wis. 457. 


Enge.—Cecil v. Battie-Wrightson, 
[1920] 2 Ch. mee Cant v. Johnstone, 
ELOLG6 A sl Chae 


Man.—Re bee 22 Man. 756. 


[a] Reason for rule.—Extrinsic 
evidence where there is an ambiguity 
as to the donee does not alter the will, 
but merely applies the description to 
the legatee intended. Mcleod  v. 
Jones, 74° StES L733) THONG? V4! 


92. U.S.—Patch v. White, 6 S.Ct. 
617, 117 US. 210, 29 L.Ed. 860; As- 
sociation of Survivors of Seventh 
oe Regiment v. Larner, 3 F.(2d) 
0 


Cal.—In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; Taylor v. McCow- 
en, 99 P. 35d, 154 Cal. 798. 


Fla.—Perkins vy. O’Donald, 
401, 77 Fla. 710, 727. 


Ind.—Skinner v. Harrison Tp., 
NEE 529, 416 Ind. 189)12) Ge ReAn37- 


Fisher, 


163 


82 So. 


18 


“Me.—Howard v. American Peace 
Soc., 49 Me. 288. 

Mass.—Bodman vy. American Tract 
Soc., 9 Allen 447. 


Minn.—In re Henrickson’s BPstate, 
203 N.W. 778, 163 Minn. 176; In re 
ropes Estate, 97 N.W. 1046, 91 Minn. 
299. 


Neb.—Second United Presb. Church 
v. First United Presb. Church, 99 N. 
W. 252, 71 Neb. 563. 


N.H.—Abbott v. Lewis, 88 A. 98, 77 
N.H. 94 


N.Ji=_-Gillespie v. Gillespie, 
744, 96 N.J.Eq. 
98 N.J.Eqa. 413]. 


N.C.—Keith v. Scales, 32 S.E. 809, 
ee N.C. 497. 


In re Shand’s Estate, 
623, “O16 Pa. 77; In re Morris’ 


126 A. 
501 [aff 129 A. 922, 
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tion of no claimant exactly corresponds to that given 
in the will, but one or more imperfectly do corre- 
spond,°* extrinsi¢ evidence is admissible to show who 
was intended. Thus extrinsic evidence is admissible 
to point out the person or persons intended by show- 
ing that the designation used by the testator was 


76 Pa.Super. 50 [cit Cyc]; Hirst’s 
Estate, 3 Pa.Dist.&Co. 171; Williams’s 
Estate, 19 Pa.Dist. 241; Howard’s Hs- 


tate, “1 Pa. Dist ca, oll Sra COcmeliours 
Root’s Estate, 19 Pa.Co. 217. 
C.—In ree an e's Will, 128 S.E. 


S. 
850, 132 S.C. 


Bi ater ss v. Goodman, 195 S. 
W. 590, 1388 Tenn. 1; Ward v. Hspy, 
9 Humphr. 447. 


Vt.—Northern Trust Co. v. Perry, 
168 A. 710. 


Va.—Roy’s Ex’rs vy. 
Gratt. (66 Va.) 599. 


Wash.—In re Moran’s Estate, 163 P. 
922, 95 Wash. 428. 


W.Va.—Wilson v. Perry, 1 S.E. 302, 
29 W.Va. 169. 


Hng.—Cant v. Johnstone, 
Chi, 461: 
197. 


eg Sa re Gray, [1932] 3 Dom.L.R. 


Ont.—Re Carrick, [1929] 3 Dom.L. 
Rao vos 


[a] Necessary.—In such a case 
extrinsic evidence is not only useful 
but frequently indispensable. Asso- 
ciation of Seventh Georgia Regiment 
v. Larner, 3 F.(2d) 201. 


[b] Where father, son, and grand- 
son bear same name, evidence is to 
show testatrix bequeathing legacy to 
cousin named intended father as lega- 
tee. Equitable Trust Co. v. Banning, 
149 A. 432, 17 Del.Ch. 95. 


{c] Where the will gives certain 
property “unto the two daughters of 
my deceased brother J,’’ and there 
were three daughters of such broth- 
er, extrinsic evidence is admissible. to 
resolve the ambiguity and to make it 
certain that testator wished to in- 
clude all of the daughters. Vernor’s 
Ex’rs v. Fisher, Brightly (Pa.) 412, 4 
Basa Ole , 


[d] Where a bequest to the “editor 
and proprietor” of a publication is 
made, and the two capacities are rep- 
resented by different persons, parol 
evidence is admissible to show wheth- 
er “editor and proprietor” at the date 
of the will, or the date of testator’s 
death, were meant, and where the 
proof is that there had been no 
change, the legacy should be divided 
equally between the two. Knight's 
Estate, 10 Pa.Co. 225. 


[e] Iustruction proper under evi- 
deuce.—In trover action for cenver- 
sion of legacy, instruction authorizing 
jury to find that person having middle 
name, as well as given name and sur- 
name designated in legacy, was lega- 
tee, held to be justified under evi- 
dence. Northern Trust Co. v. Perry, 
(Vt.) 168 A. 710. 


{f] Presumption.—Where bequest 
was made to “John’’ and claimed by 
“John” and ‘John J,’’ both nephews 
of testatrix, presumption is in favor 
of name as written. Howard’s Est., 1 
Pa Diste (ill Par Comiso. 


Presumptions in aid of construction 
generally see supra § 1172. 


93. Misnomer or misdescription of 
beneficiary see infra § 1187. 


Rowzie, 25 


[1916] 1 
In re Wolverton, 7 Ch.D. 
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claimant’s nickname,®* or assumed name,®® or that 
it was the name by which testator always referred to 
Such evidence is likewise permitted 
where the testator merely uses a personal pronoun.?* 
Extrinsie evidence of identification is not excluded 
because the designation in the will more nearly cor- 
responds to one claimant than to another,®® or be- 
cause one claimant might better earry out the pur- 
pose of the testator than the other;°® 
where there is a person to whom the words of the 
will correspond with exactitude extrinsic evidence 
making it appear that another less accurately de- 
scribed was intended is not competent to deprive 
the former of the devise or bequest. 


claimant.°?® 


94. Ky.—Hichhorn v. Morat, 193 S. 
W. 10138, 75 Ky. 80. 


N.J.—Beatty v. Corey Universalist 
Soc., 39 N.J.Eq. 452. 


N.C.—Grantham y. Jinnette, 98 S.E. 
724, 177 N.C. 229. 


Pa.—In re Morris’ Estate, 76 Pa. 
Super. 50 [cit Cyc]. 


Tenn.—Moseley v. Goodman, 195 S. 
Wie 0; ao) Lenm.nt. 


Eng.—Parsons v. 
oa 266, 5 Rev.Rep. 


[a] Where a beneficiary’s full and 
correct name was not used by the 
testator, parol evidence is admissible 
to show that the name used by the 
testator was the one by which the 
beneficiary was generally known and 


Parsons, 1 Ves. 
120, 30 Reprint 


designated. Kimmel vy. Wagner, 1 
Walk. (Pa.) 191. 

95. In re Morris’ Estate, 76 Pa. 
Super. 50 [cit Cyc]; Neathway v 


Ham, Tamb. 316, 48 Reprint 126. 


$6. Goodwin v. New Church Board 
of Publication, 160 Ill.App. 483; Hart 
v. Marks, 4 Bradf.Surr. (N.Y.) 161; 
Moseley v. Goodman, 195 S.W. 590, 
138 Tenn. 1. 


[a] Sufficiency.—Although there 
is no evidence that a claimant was 
generally known as “Mrs. M.,’”’ it is 
sufficient to show the _ testator’s 
meaning, if there was evidence that 
he always called her “Mrs. M.” Mose- 
ley v. Goodman, 195 S.W. 590, 138 
Tenn. 1. 


Testator’s habits of speech general- 
ly see supra § 1176. 


97. Eichhorn v. Morat, 193 S.W. 
1018, 175 Ky. 80. : 


[a] Showing general reference by 
personal pronoun.—In the construc- 
tion of a will, where testatrix desig- 
nated the devisee only by the pronoun 
“he,’’ evidence that wives of the na- 
tionality and class of testatrix in that 
locality generally referred to their 
husbands by that pronoun is admissi- 
ble. Eichhorn v. Morat, 193 S.W. 1013, 
175 Ky. 80. 


98. Kingman v. New Bedford Home 
for Aged, 129 N.E. 449, 237 Mass. 323. 


$9. Kingman v. New Bedford Home 
ae Aged, 129 N.E. 449, 237 Mass. 


1. In re Lamberton’s Estate, 161 
A. 596, 105 Pa.Super. 348. 


See Howard’s Estate, 11 Pa.Co. 139 
(holding that where testatrix leaves 
a legacy to the children of John, and 
another legacy to John, although the 
evidence shows that testatrix had 
two nephews, one named John, who 
had no children, and one named John 
J. who had children to whom the first 
legacy must be awarded, these facts 
are not sufficient to overcome the pre- 
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COl 


however, | ed Persons.’ 


So also in case 


sumption that the second legacy was 
intended for John, simpliciter, as 
stated in the will). 


[a] Where one person accurately 
fills the description and no one else 
does, parol evidence is not admissible 
to show that such person was not in- 
tended. In re Wolverton, 7 Ch.D. 197. 


Where there is no ambiguity in des- 
ignation generally see supra text and 
notes 83-86. 


2. D.C.—Association of Survivors 
of Seventh Georgia Regiment v. Lar- 
ner, 3 F.(2d) 201, 55 App.D.C. 156. 


Mo.-—Willard v. Darrah, 68 S.W. 
1023, 168 Mo. 660, 90 Am.S.R. 468; 
Gordon v. Burris, 43 S.W. 642, 141 Mo. 
02. 


N.H.—Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1483. 


N.Y.—In re Martin’s Will, 174 N.E. 
643, 255 N.Y. 248; Armstrong #7. Gal- 
usha, 60 N.Y.S. 1, 48 App.Div. 248; 
Gallup v. Wright, 61 How.Pr. 286. 


Pa.—In re Lamberton’s Hstate, 161 
A. 596, 105 Pa.Super. 348; In re Mor- 
ris’ Estate, 76 Pa.Super. 50 [cit Cyc]. 


Tex.—Norton v. Smith, (Civ.App.) 
227 S.W. 542 [dism f w j]. 


Wash.—In re Moran’s Estate, 163 P. 
922, 95 Wash. 428; Rathjens v. Mer- 
rill, 80 P. 754, 38 Wash. 442. 


[a] Particular expressions held 
explainable by extrinsic evidence in 
cases of latent ambiguity.—(1) 
“Wife.’’ Miller v. Miller, 30 N.Y.S. 
116, 79 Hun 19%; Smithy. (smithy ed 
Edw. (N.Y.) 189 [aff 4 Paige 271]. 
“Family.” Hall v. Stephens, 65 
S670)" 24 1, AML: SO2ss UNorton” “vy; 
Smith, (Tex.Civ.App.) 227 S.W. 542 
[dism fw jl]. (3) “Nearest relatives.” 
In re Martin’s Will, 174 N.E. 648, 255 
N.Y. 248. (4) Heirs. Strickland v. 
Delta Inv. Co., 137 So. 734, 163 Miss. 
772; Dunn v. Elliott, 163 N.W. 338, 101 
Neb. 411. 


{b] Sufficiency of extrinsic evi- 
dence.—(1) Word “friends” held not 
shown to be synonymous with rela- 
tives or to be used in any restricted 
sense. Clark v. Campbell, 133 A. 166, 
82 N.H. 281. 45 ALL. R. 1433. (2). Bvi- 
dence held to show that by the use of 
the word “issue” in her will testator 
meant “children.” Hoadley Wa 
Beardsley, 93 A. 535, 89 Conn. 270. 
(3) (in &suit> te quiet title, evidence 
of the circumstances under which a 
will was drawn held not to show that 
a testatrix, in making a devise to one 
for life and then to his heirs, used 
the word “heirs” in the sense of chil- 


dren. Harris v. Weed, 93 A. 232, 89 
Conn. 214. 

3. Ill—Giger v. Busch, 122 Ill. 
App. 13. 


Mo.—Hall y. Stephens, 65 Mo. 670, 
27 Am.R. 302. 


'* 
y 
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of a latent ambiguity, parol evidence is admissible to 
explain who the testator meant by a particular ex- 
pression of relationship,? or to show who was inelud- 
ed in a class named in the will,? or to identify per- 
sons answering to conditions specified by the testa- 


[§ 1183] (2) Inclusion of Illegitimate or Adopt- 
Where such terms as children, sons, 
daughters, nephews, nieces or heirs are used in the 
will to designate the objects of testator’s bounty, 
extrinsie evidence is not admissible to show that he 
intended thereby to refer to or include illegitimates 
where the will itself indicates no such intent,® ex- 


Tenn.—Gass v. Ross, 3 Sneed 211. 


Tex.—Ladd v. Whiteledge, (Civ. 
App.) 205 S.W. 463 [quot Cyc]. 


Eng.—Pasmore v. Huggins, 21 Beav. 
103, 52 Reprint 798; Dantfell v. Dan- 
iell, 3 De G.&Sm. 37, 64 Reprint 505. 


[a] Evidence held insufficient to 
prove that a bequest to the sisters 
and brothers “‘living’ meant those liv- 
ing at time of execution of will. In 
Bie hts Estate, 181 P. 638, 180 Cal. 


4. In re Altman’s Estate, 188 N.Y. 
S. 493, 115 Misc. 476. 


[a] Evidence held sufficient.—(1) 
To justify finding that employee leav- 
ing for army in World War was nev- 
ertheless entitled to legacy given on 
condition of remaining in testator’s 
employ. Hovey v. Grier, 23 S.W.(2d) 
1058, 324 Mo. 634. (2) To show that 
laundress was “continuously in em- 
ploy’? of testator for five years and 
eight months, and that employment 
existed at time of death within mean- 
ing of will. Cox v. Brown, (Mo.App.) 
50 S.W.(2d) 763. (3) To show that 
claimants answered the description of 
the residuary legatees in a will pro- 
viding that the residuary estate 
should go to whomsoever should care 
for, nurse, and look after testator dur- 
ing his last illness and provide for 
his burial. In re Glasgow’s Estate, 
90 A. 334, 243 Pa. 618; In re Glasgow’s 
Estate, 90 A. 332, 243 Pa. 613. 


[b] Evidence held insufficient on 
the distribution under a will, giving 
bequests to employees of a company 
working for it on January 1, 1911, and 
who had been employed for twenty 
years, to Support finding that a par- 
ticular distributee was in the compa- 
ny’s employ on January 1, 1911. In 
Foe rere Estate, 139 P. 82, 167 Cal. 


5. Illegitimate child construed as 
child generally see infra § 1210. 


Adopted child construed as child 
generally see infra §§ 1200, 1201. 


of U.S.—Flora v. Anderson, 67 F. 


Iowa.—Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 166, 5 Ann.Cas. 
931, 10 Prob.Rep.Ann. 507. 


Ky.—Margquette v. Marquette’s 
Ex’rs, 227 S.W. 157, 190 Ky. 182. 


N.J.—Heater v. Van Auken, 14 N.J. 
Eq. 159. 


N.Y.—Brower v. Bowers, 1 Abb.Dec. 


214; Crosby v. Lewis, 1 Code Rep. 90, 
2 Ham.Sel. Cas. 26; Gardner v. Heyer, 
2 Paige 11. 


N.C.—Grantham vy. Jinnette, 98 S.E. 
724, 177 N.C. 229. 


Pa.—Appel v. Byers, 98 Pa. 479. 


S.C.—Shearman y, “angel, 8 S.C.Ea. 
351, 23 Am.D. 166. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cepting in those cases where there are no legitimates 
in existence at the time of the making of the will to 
satisfy the gift.7 However, extrinsic evidence is ad- 
missible merely to show that the testator knew of the 
existence of® or recognized® the illegitimate person. 
However, it has been held that where a devise is 
made to the children of testator’s son, and of the 
several children one was born out of wedlock, ex- 
trinsic evidence of testator’s recognition of the son, 
his interest in him, and his expressed intention of 
providing him with a share in his estate is admissi- 
ble to show that the illegitimate grandson was in- 
intention of the 


cluded in the designation.1° The 


WILLS 


ject.14 


tor’s 


testator to include an adopted child of another in the 


Tenn.—Ferguson v. Mason, 2 Sneed 
618; Ward v. Epsy, 6 Humphr. 447. 


Eng.—In re Fish, [1894] 2 Ch. 83; 
Wilkinson v. Adam, 1 Ves.&B. 422, 35 
_Reprint 163; Swaine Vv. Kennerley, uf 
“Ves.&B. 169, "85 Reprint 182. 


[a] Where the will is clear and 
free from ambiguity and nothing ap- 
pears therein to indicate that testator 
intended to include illegitimate chil- 
dren as beneficiaries, evidence to 
show such an intent is inadmissible. 
Marquette v. Marquette’s Ex’rs, 227 
S.W. 157, 190 Ky. 182;- Heater v. Van 
Auken, 14 N.J.Eq. 159; Crosby v. Lew- 
is, 1 Code Rep. 90, 2 Edm.Sel.Cas. (N. 
Y.) 26; Shearman v. Angel, 8 S.C.Eq. 
351, 23 Am.D. 166; Ferguson v. Ma- 
son, 2 Sneed (Tenn.) 618; Ward v. 
Epsy, 6 Humphr. (Tenn.) 447. 


{[b] A devise to testator’s “legal 
heirs” does not permit extrinsic evi- 
dence to show that by these words 
testator intended his next of kin who 
was illegitimate. Grantham vy. Jin- 
nette, 98 S.B. 724, 177 N.C. 229. 


{c] A devise to a nephew P. B. 
where testator had two nephews of 
that name, one legitimate and one il- 
legitimate, may not be aided by ex- 
trinsic evidence to show that testator 
intended the devise for the illegiti- 
pete nephew. Appel v. Byers, 98 Pa 


{d] In Louisiana.—The paternity 
of a bastard may be proved by parol 
for the purpose of precluding her and 
her children from taking under the 
will of a testator whose adulterous 
offspring she is alleged to be. Jung 
v. Doriocourt, 4 La. 175. 


7. %Ill—Smith v. Garber, 121 N.E. 
173, 286 Ill. 67. 


Ky.—Marquette Vc Marquette’s 
Ex’rs, 227 S.W. 157, 190 Ky. 182. 


N.J.—Heater v. Van Auken, 14 N.J. 
Eq. 159. 


N.Y.—Brower v. Bowers, 1 Abb.Dec. 
214. 


Tenn.—Ferguson v. Mason, 2 Sneed 
618. 


[a] Sufficiency.—Evidence that 
testator, when making a devise to one 
and after her death to her ‘‘child or 
children,’ knew devisee had only an 
illegitimate child and was not likely 
to have other children, held to show 
testator’s intention that such child 
should take the remainder. Smith v. 
Garber, 121 N.E. 178, 286 Ill. 67. 


8. Smith v. Garber, 121 N.E. 173, 


286 Ill. 67; Heater v. Van Auken, 14 
N.J.Eq. 159; Ferguson v. Mason, 2 
Sneed (Tenn.) 618. 


[a] This is one of the circum- 
stances surrounding the _ testator 
when he made his will and is there- 
fore admissible. Smith v. Garber, 121 
N.E. 173, 286 Ill. 67. 


9. Ferguson v. Mason, 2 Sneed 


(Tenn.) 618. 


10. Harness v. Harness, 
357, 50 Ind.App. 364. 


11. In re Yates’ Estate, 126 A. 254, 
281 Pa. 178. 


Such intent must appear from will 
see infra § 1200. 


12. ier of Cahn, 
CGNeYn ne 


ta] iia daughter Elizabeth,” used 
in the will of testator having no such 
daughter, may be identified by parol 
evidence indicating that testator must 
have meant a girl whom he had adopt- 


98 N.E. 


3 Redf.Surr. 


ed, although not formally, as_ his 
daughter. Matter of Cahn, 3 Redf. 
SurpaGN ye) code 


13. Ascertainment of beneficiary 
of charitable gift generally see Char- 
ities § 61. 


14. U.S.—Gilmer v. Stone, 7 S.Ct. 
689, 120 U.S. 586, 30 L.Ed. 734. 


Ala.—National Jewish Hospital for 
Consumptives v. Coleman, 67 So. 699, 
aoe Ala. 150. 


al.—In re Regnier’s Estate, 11 P. 
(28) 639, 123 Cal.App. 514. 


Conn.—Bristol v. Ontario Orphan 
Asylum, 22 A. 848, 60 Conn. 472; 
Beardsley v. American Home Mission- 
ary Soc., 45 Conn. 327; Ayres v. Weed, 
16 Conn. 291; Brewster v. McCall’s 
Devisees, 15 Conn. 274. 


Del.—Equitable Trust Co. v. Ban- 
ning, 149 A. 432, 17 Del.Ch. 95. 


Ill.—Hitcheock v. Board of Home 
Missions, 102 N.E. 741, 259 Ill. 288, 
Ann.Cas.1915B 1 [rev 175 Ill.App. 87]. 


Ind.—Chappell v. Christ Churches 
Missionary Soc., 29 N.E. 924, 3 Ind. 
App. 356, 50 Am.S.R. 276. 


Me.—Howard vy. American Peace 
Soc., 49 Me. 288; Maine Conference 
M. E. Church Preachers’ Aid Soc. v. 
Rich, 45 Me. 552. 


Mass.—Faulkner v. National Sail- 
ors’ Home, 29 N.E. 645, 155 Mass. 458; 
Hinckley vy. Thatcher, 1 N.E. 840, 139 
Mass. 477, 52 Am.R. 719; Bodman vy. 
American Tract Soc., 9 Allen 447. 


Mich.—Cook vy. Universalist Gen. 
Convention, 101 N.W. 217, 138 Mich. 
157, 10 Prob.Rep.Ann, 376. 


Mo.—First Baptist Church v. Rob- 
berson, 71 Mo. 326. 

Neb.—Pawnee City Second United 
Presb. Church v. Pawnee City First 
United Presb. Church, 99 N.W. 252, 71 
Neb. 563 

N.H.—Smith v. Kimball, 62 N.H. 
606; Tilton v. American Bible Soc., 
60 N.H. 377, 49 Am.R. 321; South 
Newmarket Methodist Seminary vy. 
Peaslee, 15 N.H. 317. 

N.J.—Moore’s Ex’r v. Moore, 25 A. 
403, 50 N.J.Eq. 554. 


N.Y.—Lefevre v. Lefevre, 


59 N.Y. 
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term “children” may not be shown by extrinsic evi- 
dence where the will is clear, but silent on the sub- 
However, it has been held that a child adopt- 
ed in fact, though not formally may be shown to have 
been intended by a reference in the will to testa- 
“daughter” 
bearing the name he used in designating her.? 


[§ 1184] (3) Charitable Bequests or Devises.1* 
Where in case of a devise or bequest to a charitable, 
religious, or educational organization or corporation, 
the language of the will is uncertain and obseure in 
designating the organization or corporation intend- 
ed,t# as where it fails to give the exact or technical 


where testator had no daughter 


434; Walter v. Walter, 118 N.Y.S. 268, 
133 App.Div. 893 [aff 91 N.H. 1122, 197 
N.Y. 606]; Bowman vy. Protestant 
Episcopal Church Domestic, ete., Mis- 
sionary Soc., 90 N.Y.S. 898, 100 App. 
Div. 29 [rev 87 N.Y.S. 621, 42 Misc. 
574, and mod 75 N.H. 535, 182) N.Y. 
494]; Trustees for Management and 
Care of Fund for Support of Episco- 
pate of Diocese of Central New York 
v. Colegrove, 4 Hun 362, 6 Thomps.& 
C. 614; In re Seabury’s Estate, 177 
N.Y.S. 91, 107 Mise. 705 [aff 180 N.Y.S. 
952]; In re Sliney’s Will, 143 N.Y.S. 
351, 81 Misc. 389, 10 Mills Surr. 450; 
Matter of Dickinson’s Estate, 107 N. 
Y.S. 386, 56 Misc. 232, 6 Mills Surr. 
266; Matter of Pearson’s Estate, 102 
N.Y.S. 965, 52 Mise. 273, 5 Mills Surr. 
569 [aff 109 N.Y.S. 1127, 124 App.Div. 
929, land aff. 8% INVES 7104 Neve 
540]; In re Newell, 184 N.Y.S. 61; 
Leonard y. Davenport, 58 How.Pr. 
384; Board of Missions v. Scovell, 3 
Dem.Surr. 516. 


N.C.—Tilley v. Ellis, 26 S.E. 29, 119 
N.C. 233; North Carolina Inst. for 
Ranonuon of Deaf, etc. v. Norwood, 45 


Ohio.—McCormick v. 
Ohio Cir.Ct. 553. 

Pa.—In re Shand’s Hstate, 118 A. 
623, 275 Pa. 77 [cit Cyc]; In re Am- 
berson’s Estate, 54 A. 484, 204 Pa. 397; 
Cresson’s Appeal, 30 Pa. 437; Kim- 
mel v. Wagner, 1 Walk. 191; Wam- 
pole’s Estate, 3 Pa.Super. 414; Wam- 
bold’s Estate, 17 Pa.Co. 596. 


Be Rear g phe Ver Ahern; ,S610cAe 007, 
52 R.I. 346. 


Tex.—Lightfoot v. Poindexter, (Civ. 
App.) 199 S.W. 1152 (error refused). 


Vt.—Button v. American Tract Soc., 
23 Vt. 336. 


Va.—Maund’s Adm’r v. McPhail, 10 
Leigh (37 Va.) 199. 


Wash.—Reformed Presb. Church of 
North America y. McMillan, 72 P. 502, 
31 Wash. 643. 


W.Va.—Osenton v. Elliott, 81 S.H. 
83%, 73 W.Va. 519; Ross” Ex’riy, Kae 
ger, 26 S.E. 193, 42 W.Va. 402. 


Wis.—In re Paulson’s Will, 107 N. 
W. 484, 127 Wis. 612, 5 T.R.A.N:S: 
804, 7 Ann.Cas. 652, 11 Prob.Rep.Ann. 
584; Webster v. Morris, 28 N.W. 353, 
66 Wis. 366, 57 Am.R. 278. 


Man.—In re Smith, 22 Man. 756. 


Ont.—Re gra tieks Ont., [1929] 8 
Dom.L.R. 37 


pe Pe a Alexander, 7 New- 
foundl. 42. . 


[a] Same or similar names.— 
Where the name or description of the 
institution or corporation is applica- 
ble to more than one charity, parol 
evidence is admissible to cGcmine 
the charity intended. Gilmer  v. 
Stone, 7. S.Ct..689, 120 U.S. 686, $0 TL. 
Ed. 734; National Jewish ‘Hospital for 


Dunker, 24 
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name of the corporation or association,> or where 
it misnames or misdeseribes it;1® parol evidence is 
admissible to aid the court in identifying the one in- 
tended; but not where the language used is plain 


and unambiguous.'* 


[§ 1185] f. Identification of Property.1® 
the language of a will describing the property de- 


Consumptives v. Coleman, 67 So. 699, 
191 Ala. 150; Brewster v. McCall, 15 
Conn. 274; Hitchcock v. Board of 
Flome Missions, 102 N.E. 741, 259 Ill. 
288, Ann.Cas.1915B 1 [rev 175 Ill.App. 
87]; Hinckley v. Thatcher, 1 N.E. 840, 
139 Mass. 477, 52 Am.R. 719; Tilton v. 
American Bible Soc., 60 N.H. 377, 49 
Am.R. 321; In re Shand’s Estate, 118 
AN623,0205 Pa. 7% [eitieyel]: 


[b] Corporation successor of an- 
other.—Parol evidence is admissible 
to show one corporation successor of 
another by amendment of charter, to 
clear doubt as to identity of benefi- 
ciary of charitable legacy. Lightfoot 
v. Poindexter, (Tex.Civ.App.) 199 S. 
W. 1152 (error refused). 


[c] Religious and social affiliation 
and interest.— Where a gift to a char- 
ity is uncertain, the religious and 
social affiliations of testator and his 
acquaintance and transactions with a 
particular charity, or lack thereof, 
may be shown. National Jewish 
Hospital for Consumptives v. Cole- 
man, 67 So. 699, 191 Ala. 150; Hitch- 
cock v. Board of Home Missions, 102 
N.E. 741, 259 Ill. 288, Ann.Cas.1915B 1 
{rev 175 Ill.App. 87]. 


[d] Evidence held sufficient to 
identify the organization intended as 
beneficiary see German Pioneer Ver- 
ein v. Meyer, 63 A. 835, 70 N.J.Hq. 192 
Batiney *Av723.9 72 2NeJ. Hg. .954)]\;_2Bow- 
man v. Protestant Episcopal Church 
Domestic, ete., Missionary Soc., 90 
N.Y.S. 898, 100 App.Div. 29 [rev 87 
N.Y.S. 621, 42 Mise. 574, mod 75 N.E. 
535, 182 N.Y. 494]. 


[e] Evidence held insufficient.— 
(1) To sustain a finding that testa- 
trix making a gift for education of 
poor children intended that the fund 
should go to the Troy Orphan Asylum 
of Troy, N. Y. Hitchcock v. Board 
of Home Missions, 102 N.E. 741, 259 
Ill. 288, Ann.Cas.1915B 1 [rev 175 Ill. 
App. 87]. (2) To show that a be- 
quest to the ‘‘Fire Department Relief 
Association” was intended to describe 


the “Firemen’s Pension Fund” and 
not the “Philadelphia Paid Fire 
Department Relief Association.” 


Jeanes’s Hstate, 14 Pa.Co. 617. 


15. Cal.—In re Brehm’s Estate, 2 
P.(2d) 402, 116 Cal.App. 206; In re 
Zilke’s Estate, 1 P.(2d) 475, 115 Cal. 
App. 63. 


Iowa.—In re Stuart’s Estate, 168 N. 
W. 779, 184 Iowa 165. 


N.Y.—Walter v. Frank, 118 N.Y.S. 
268, 1383 App.Div. 893 [aff 91 N.B. 1122, 
197 N.Y. 606]; In re Patterson’s Es- 
tate, 249 N.Y.S. 441, 139 Mise. 872; In 
re Seabury’s Hstate, 177 N.Y.S. 91, 
LOTR MISe! SOS Latin 80N Ne: 952 1s 
In re Pearson’s Estate, 102 N.Y.S. 
965, 52 Mise. 273, 5 Mills Surr. 569 


[aff 87 N.E. 1117, 194 N.Y. 540]; In 
re Newell, 184 N.Y.S. 61. 
W.Va.—Cornwell vy. Mt. Morris 


Methodist Hpiscopal Church, 80 S.E. 
148, 73 W.Va. 96. 


Man.—In re Smith, 22 Man. 756. 


Newfoundl.—Re Alexander, 7 New- 
foundl. 42. 


[a] Not described by technical 
names.—-Where testator gave legacies 
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vised or bequeathed is plain and unambiguous, and 
clearly refers to certain property, parol evidence is 
not admissible to add to or vary such deseription,?® 
as where it shows the existence of property, or prop- 


* | erty is found, which fully satisfies the terms of the 


‘Where 


to certain charitable organizations, 
describing them by names which are 
not their technical corporate names, 
the surrogate may determine, from 
the language employed, the names of 
such charitable institutions as might 
come within the language, and by 
other appropriate evidence, the lega- 
tees intended by the testator. In re 
Pearson’s Estate, 102 N.Y.S. 965, 52 
Mise. 273, 5 Mills Surr. 569 [aff 109 
INGVEISEL RES Ae ING oy ORION LIE | Xeuar 
87 N.E. 1117, 194 N.Y. 540)]. 


16. Misnomer or misdescription of 
beneficiary see infra § 1187. 


17. Protestant Episcopal Church 
Domestic, ete, Missionary Soc. v. 
Reynolds’ Ex’x, 9 Md. 341; St. Luke’s 
Home for Indigent Christian Females 
v. New York Assoc. for Relief of Re- 
spectable Aged Indigent Females, 52 
N-Y. 191,°11 Am-R. 697 [rev 34 NY. 
Suver. 241]; Union Trust Co; v. St. 
Luke’s. Hospital, 77 N.Y.S. 528, 74 
App.Div. 330 [aff 67 N.B. 1090, 175 N. 
Y. 505]; Jeanes’ Estate, 3 Pa.Dist. 
314, 34 Wkly.N.C. 190; In re Gray, 
(N.S.) [1932] 3 Dom.L.R. 250. 


18. Cross references: 


Declarations or instructions admis- 
sible to aid in identification see su- 
pra. §) 11792 


Misdescription of property see infra 
§ 1188. 


Surrounding circumstances admissi- 
ble so that court may identify prop- 
erty see supra §§ 1174-1176. 


19. 'U.S.—Wilkins v. Allen, 18 
How. 385, 15 L.Ed. 396; Hanner v. 
Moulton, 23 F. 5 [aff 11 S.Ct. 408, 138 
U.S. 486, 34 L.Ed. 1032]. 


Fla.—Perkins v. O’Donald, 82 So. 
401, lt, eae VT LOS Tats 


Ga.—Oliver v. Henderson, 49 S.BE. 
743, 121 Ga. 836, 104 Am.S.R. 185, 10 
Prob.Rep.Ann. 151. 


Ill.— Lomax vy. Lomax, 75 N.E. 1076, 
218 Ill. 629, 6 L.R.A.N.S. 942 and note. 


Ind.—Groves v. Culph, 31 N.E. 569, 
132 Ind. 186; Funk v. Davis, 2 N.E. 
739, 1038 Ind. 281; Judy v. Gilbert, 77 
Ind. 96, 40 Am.R. 289; Fraim y. Mil- 
lison, 59) Ind: 123. 


Iowa,—Christy v. Badger, 34 N.W. 
427, 72 Iowa 581; Chambers v. Wat- 
ook ie N.W. 336, 60 Iowa 339, 46 Am. 


Ky.—Tuttle v. Berryman, 23 S.W. 
345, 94 Ky. 5538, 15 Ky.L. 294. 


Md.—Shipley v. Mercantile Trust, 
etc., Co., 62 A. 814, 102 Md, 649; Chase 
Vi Stockett, 19° A. 761) 720Mid., 23:5. 


Mass.—Farnham v. Barker, 19 N.E. 
871, 148 Mass. 204; American Bible 
Soc. v. Pratt, 9 Allen 109; Brown v. 
Saltonstall, 3 Metc. 423. 


Miss.—Chrisman v. Magee, 67 So. 
49, 901, 108 Miss. 550. 


N.H.—Pickering yv. Pickering, 50 N. 
H. 349. 


N.J.—Nevius v. Martin, 30 N.J.Law 
465; Den ex dem. Cubberly v. Cub- 
berly, 12 N.J.Law 308; Blair v. Scrib- 
ner, 57 A. 318, 65 N.J.Eq. 498 [rev on 
other grounds 60 A. 211, 67 N.J.Eq. 
583]; Cadmus v. Vreeland, 28 N.J.Eq. 


devise or bequest.2° However, except in a case where 
the description given is so indefinite and uncertain 


ee Jones’ Ex’rs y. Jones, 13 N.J.Eq. 


N.Y.—Bradhurst v. Field, 32 N.E. 
113, 1385 N.Y. 564; Waugh v. Waugh, 
28 N.Y. 94; In re Lyden’s Estate, 119 
N.Y.S. 973, 64 Misc. 597, 7 Mills Surr. 
285; Jackson v. Sill, 11 Johns. 201, 6 
Am.D. 363. 


N.C.—Williams v. Bailey, 101 S.E. 
105, 178 N.C. 630; McDaniel v. King, 
90 N.C. 597; Barnes y. Simms, 40 N. 
C. 392, 49 Am.D. 435. 


Pa.—Keeth y. Delaware County 
Trust Co;, T4{ TA. 9620. Pa. 442, 1 in: 
re Mizener’s Hstate, 105 A. 46, 262- 


Pa. 62; Baker’s Appeal, 8 A. 630, 115 
Pay 590;) Hunter volo Hunter, 37 <Ba-z 
Super. 311. 


S.C.—Bethea v. Bethea, 19 S.C.L. 64. 


Tex.—Davis v. Douglas (Commn. 
App.) 15 S.W.(2d) 232, [rev (Civ. App.) 
300 S.W. 203]; Kreis v. Kreis, (Civ. 
App.) 36 S.W.(2d) 821. 


Va.—Burke v. Lee, 76 Va. 386. 


Wash.—Taylor v. Horst, 63 P. 231, 
23 Wash. 446. 


Ont.—Re Clement, 22 Ont.L.R. 121, 
17 Ont.W.R. 110, 2 Ont.W.N. 127; 
Hickey v. Stover, 11 Ont. 106; Sum- 
mers v. Summers, 5 Ont. 110. 


[a] Unless there is general de- 
scription in the will differing from 
the specific description of the land 
devised, or something else inconsist- 
ent therewith so that it requires in- 
trinsic evidence to harmonize, the 
testator’s intention must be taken as 
expressed in the will, and extrinsic 
evidence is not admissible. Funk v. 
Davis, 2 N.E. 739, 103 Ind. 281. 


20. Ark.—McDonald v. Shaw, 121 
Seis 935, 92 Ark. 15, 28 L.R.A.N.S. 


Tll.—Kurtz v. Hibner, 55 Ill. 514, 8 
Am.R. 665. 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 68 Am.S.R. 584, 32 
L.R.A. 744. 


Miss.—Ehrman y. Hoskins, 6 So. 
776, 67 Miss. 192, 19 Am SURi0297% 


N.M.—Garcia y Perea v. Barela, 23 
P. 766, 5 N.M. 458 [aff 27 BP. 5077 6 Ni 
M. 239). 


Pa.—Hunter v. Hunter, 37 Pa.Super. 
311; Thompson v. Kaufman, 9 Pa. 
Super. 305, 6 Pa.Dist. 522. 


Va.—Burke v. Lee, 76 Va. 386. 


Ont.—Re Clement, 22 Ont.L. 121, 17 
Ont.W.R. 110, 2 Ont.W.N. 127; Law- 
rence v. Ketchum, 4 Ont.A. 92. 


[a] Where subject exists which 
satisfies terms of will, and to which 
they are perfectly applicable, there 
is no latent ambiguity authorizing 
parol evidence. Hunter yv. Hunter, 37 
Pa.Super. 311. 


[b] Where description cannot ap- 
ply to any other particular tract than 
that described, and no other tract is 
claimed, evidence of what the testator 
owned is inadmissible. In re Cal- 
laghan’s Hstate, 51 P. 860, 119 Cal. 
B13 9 ee RTAL GSos 


[c] Promissory notes, bonds, mort- 
gages, or other securities will not 


For later cases, developments and changes in the law see Annotations, same title and section number, 


oJ 


‘ 
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that the effect of the admission of extrinsie evidence 
would be to make a new devise or bequest,?! extrin- 
sic evidence of every material fact relating to the 
property devised or bequeathed,?? including the cir- 


pass by a bequest of money, where 
there is money for the bequest to op- 
erate upon; and parol evidence will 
not be admitted in such a case to show 
that such was the testator’s inten- 
.tion. Mann v. Mann’s Ex’rs, 1 Johns. 
Ch. (N.Y.) 2381 [aff 14 Johns. 1, 7 Am. 
D. 416]. 


21. 1I11—Stevenson v. 
130 NE a ait, 29% TW 338? 


Iowa.—Christy v. Badger, 34 N.W. 
427, 72 Iowa 581. 


Ky.—Noel v. Jones, 216 S.W. 98, 185 
Ky. 835. 


Md.—Hawman v. Thomas, 


Stevenson, 


44 Md. 


Mich.—-Crooks y. Whitford, 11 N.W. 
159, 47 Mich. 283. 


N.C.—Bell v. Crouch, 43 S.E. 911, 
ae N.C. 346; Bailey v. Bailey, 52 N. 
. 44, 


Pa.—Brooklyn Trust Co. v. War- 
rington, 120 A. 825, 277 Pa. 204; Best 
v. Hammond, 55 Pa. 409. 


S.C.—Rothmahler’s Adm’x vy. Myers, 
4 8.C.Eq. 215, 6 Am.D. 613. 


[a] Rule stated.—The existence of 
a latent ambiguity in a will is not 
alone sufficient to authorize the in- 
terpretation of the will as sufficient 
to pass title to the devise of realty 
by admission of extrinsic evidence, 
but it must appear in addition that 
there are left in the will sufficient 
words of description by which alone 
the land may be identified and locat- 
ed without adding to the description 
any words not authorized by the will 
itself. Stevenson v. Stevenson, 130 
INSEE TAs. 92:97 LS 388% 


[b] If testator employs no term 
indicating the identity of the subject 
matter of the devise, extrinsic proof 
is incompetent. Hichhorn vy. Morat, 
LIS SAW LOS, 75 Axcy.. 8.0. 


[c] Descriptions held sufficient to 
permit reception of extrinsic evidence. 
—(1) To fit description sufficiently 
definite to pass title to the land in- 
tended. Boddie v. Bond, 73 S.B. 988, 
158 N.C. 204. (2) A will giving the 
testator’s widow ‘at least 75 acres 
of land’ for life, ‘‘to include the dwell- 
ing house and to bé located as she 
may want it to be and as near four- 
square as is consistent.’ In re Free- 
man’s Heirs at Law, 128 S.E. 404, 189 
N.C. 790. (38) A will describing the 
land devised as ‘‘one half of the re- 
mainder of my land including the 
dwelling house,” ete. Bell v. Crouch, 
A3NS=E, 91, 132 N-C.434'6- 


22. Northrop v. Columbian Lumber 
Co., 186 F. 770, 108 C.C.A. 640; Packard 
v. De Miranda, (Tex.Civ.App.) 123 
S.W. 710; Maeck v. Nason, 21 Vt. 
115, 52 Am.D. 41. 


[a] Rule stated.—The rule is now 
unquestioned that extrinsic evidence 
in aid of the interpretation of wills 
is admissible for the purpose of show- 
ing the property devised, and evidence 
may be received as to every material 
fact relating to the property devised. 
Northrop v. Columbian Lumber Co., 
186° F: 770; 108 C.C.A. -640. 


[b] Evidence of what property 
testator owned may, when relevant 
and material, be admitted to aid the 
court in interpreting his description 
of the property devised or bequeathed. 
Lomax v. Shinn, 44 N.E. 495, 162 Ill. 
124; Flynn v. Holman, 94 N.W. 447, 
119 Iowa 731; Brown y. Thorndike, 
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15 Pick. (Mass.) 388. 


[ec] Character and condition of 
property given may be shown by parol. 
Noel v. Jones, 216 S.W. 98, 185 Ky. 
835; Taylor v. Boggs, 20 Ohio St. 516; 
Strubing vy. Wunder, 2 Woodw. (Pa.) 
474. 


{d] 
may be shown by parol. 
Backer, 68 A. 373, 80 Conn. 338; 


Testator’s use of the property 
Merwin v. 
Noel 


v. Jones, 216 S.W. 98, 185 Ky. 835; 
Taylor v. Boggs, 20 Ohio St. 516. 
[e] Acquisition, ownership, and 


improvement.—wW here the testator de- 
vised to his wife all of his homestead 
property, evidence of his ownership 
of different tracts of land which he 
occupied, the nature and plan of the 
improvements, and how and when he 
acquired the land, may be considered 
in interpreting his description. Inter- 
national Harvester Co. of America v. 
Bye, 169 N.W. 382, 184 Iowa 1053. 


Situation of testator and surround- 
ing circumstances admissible gener- 
ally see supra § 1174. 


23. Hartford-Connecticut Trust Co. 
ve-Thayer, 134 A. 155, 105. Conn. 155; 
Mockbee vy. Grooms, 254 S.W. 170, 300 
Mo. 446; McMahan y. Hubbard, 118 
S.W. 481, 217 Mo. 624; Moreland v. 
Brady, 8 Or. 303, 34 Am.R. 581; Anstee 
y Nelms, 1 H.&N. 225, 156 Reprint 

186. 


[a] Description of property dis- 
posed of may be read in the light of 
the surrounding circumstances. 
Moreland y. Brady, 8 Or. 303, 34 Am.R. 


[b] In case of ambiguity, parol 
evidence of the circumstances sur- 
rounding the testator is admissible to 
identify the subject of his bounty. 
In re Henrickson’s Estate, 203 N.W. 
778, 168 Minn. 176; Mockbee_ v. 
Grooms, 254 S.W. 170, 300 Mo. 446; 
Jones v. Bennett, 99 A. 18, 78 N.H. 
224; In re Johnson’s Hstate, 196 P. 
385, 100 Or. 142; In re King’s Will, 
RPA SERS Say KOS USI ISOS GEE 


Surrounding circumstances gener- 
ally see supra § 1174. 


24. U.S—King v: Ackerman, 2 
Black 408, 17 L.Ed. 292; Northrop v. 
Columbian Lumber Co., 186 F. 770, 
Os G.ClCAY 640; Allen, v.. liyons,, 1, Fi. 
Cas.No. 227, 2 Wash.C.C. 475. 


Ala.—Higgins v. Tennessee Coal, 
iron (&, R. Co.,, 62; So. 774,183 Ala. 
639. 

Cal.—In re Wolf’s Estate, 17 P.(2d) 
1052, 128 Cal.App. 305; In re Zilke’s 
Estate, 1 P.(2d) 475, 115 Cal.App. 63. 


Conn.—Southington Bank & Trust 
Co. v. American Baptist Home Mis- 
sion Soc., 113 A: 166, 96 Conn. 107; 
Bond’s Appeal, 31 Conn. 183; Spencer 
v. Higgins, 22 Conn. 521. 


Del.—Knight v. Knight, 96 A. 32, 
28 Del. 570. 


Fla.—Perkins v. O’Donald, 82 So. 
AOL, wit haan, TLOe at 


Ga.—Napier v. Little, 73 S.E. 3, 137 
Ga. 242, ‘38: L.R:A.N.S.' 91, Ann.Cas. 
1913A 1013; Garrett v. Wheeless, 69 
Ga, 466. 


Ill.— Stevens v. Felman, 
243, 338 Ill. 391; Armstrong v. Arm- 
strong, 158 N.B. 356, 327 Ill. 85; 
Bimslager v. Bimslager, 154 N.E. 135, 
323 Ill. 303; Stevenson vy. Stevenson, 
130 N.E. 771, 297 Ill. 338; Cochran y. 
Cochran, 115 N.H.. 142, 277 Ill. 244; 
Graves v. Rose, 92 N.E. 601, 246 I1l. 


170 N.E. 
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cumstanees surrounding the testator,?* is ordinarily 
admissible for the purpose of explaining, locating, 
or identifying an indefinite, uncertain or ambiguous 
description of property given by a will,?* whether 


Felkel  v. 
829, 13 


SO eR AGN. Serge oor 
O'Brien, 838 IN.HactkT0s 23) LI 
Prob.Rep.Ann. 361. 


Ind.—Hertford v. Harned, 113 N.E. 
727, 185 Ind. 213; Groves v. Culp, 31 


N.E. 5695. 132: Ind: 186° Pocock, v- 
Redinger, 9 N.E. 473, 108 Ind. 573, 
58 Am.R. 71; Dailey v. Kunkel, 147 
N.E. 2166, “82\) Ind-App. - 590 3.) Bally. 


Grand Lodge I. O. O. F. of Indiana, 
103 N.E. 854, 55 Ind.App. 324. 


Iowa.—Hoefling v. Borsen, 180 N. 
W. 750, 190 Iowa 645; International 
Harvester Co. of America v. Bye, 169 
N.W. 382, 184 Iowa 1053, Pring v. 
Swarm, 157 N.W. 734, 176 Iowa 153. 


Kan.—Cummins y. Riordon, 115 P. 
568, 84 Kan. 791. 


Ky.-—Williams v. Williams, 207 S. 
W. 468, 182 Ky. 738; BHichhorn v. 
Morat, 193 S.W. 1018, 175 Ky. 80. 


Md.—Farmer v. Quinn’s Trust Es- 
tate, 105 A. 763, 183 Md. 558; Temple 
v. Bradley, 87 A. 394, 119 Md. 602. 


Mass.—Bullard vy. Leach, 100 N.BE. 
57, 213 Mass. 117; Cleverly v. Clever- 


ly, 124 Mass. 314. 
Mo.—Mudd v. 


Cunningham, 181 S. 


W. 386; McMahan v. Hubberd, 118 S. 
W. 481, 217 Mo. 624; Thomson v. 
Thomson, 21 S.W. 1085, 1128, 115 Mo. 
56. 


N.J.—Garabrant v. Callaway, 167 A. 
Ly 13) INS ds 4245 réy 1L5SacAwn sia 0. 
110 N.J.Eq. 88]. 


N.Y.—In re Phipps’ Will, 108 N.E. 
554, 214 N.Y. 378 [reh den 109 N.E. 
1090, 215 N.Y. 652]; Bigelow v. Per- 
cival, 148 N.Y.S. 242, 162. App, Div. 
831, 13 Mills Surr. 153; In re Weiner’s 
Will, 243 N.Y.S. 136, 137 Misc. 46; In 
re Kavanagh’s Will, 232 N.Y.S. 308, 
133 Misc. 399; In re Douglas’ Will, 
162 N.Y.S. 853, 17 Mills Surr. 480. 


N.C.—Thomas vy. Summers, 126 S.B. 
105, 189 N.C. 74; Fullwood v. Full- 
wood, 77 N.E. 763, 161 N.C. 601; Brown 
v. Brown, 11 S.E. 647, 106 N.C. 451; 
Kinsey v. Rhem, 24 N.C. 192. 


Ohio.—Bogegs v. Taylor, 26 Ohio St. 
604; Townsend’s Ex’rs v. Townsend, 
25 Ohio St. 477; Ashworth y. Carleton, 
12 Ohio St. 381; Walsh v. Walsh, 13 
Ohio App. 315; Williams v. Swift, 8 
pie Dec. (Reprint) 258, 6 Cinc.L. Bul. 


Or.—Jones v. Dove, 7 Or. 467. 


Pa.—In re Wood’s Estate, 110 A. 
90, 267 Pa. 462; Hunter v. Hunter, 78 
A. 849, 229 Pa. 349; In re Gaston’s 
Estate, 41 A. 529, 188 Pa. 374, 68 Am. 
S.R. 874; Miller v. Springer, 70 Pa. 
269; Best v. Hammond, 55 Pa. 409; 
Aubrey v. Curtze, 64 Pa.Super. 1; 
Hunter v. Hunter, 37 Pa.Super. 311; 
Ormsby’s Hstate, 15 Pa.Dist.&Co. 339; 
Thompson vy. Kaufman, 6 Pa.Dist. 522. 


S.C.—Donald v. Dendy, 27 S.C.L. 
1235 Pell ve Bally 17 SiCsbaqunds: 


Tex.—Packard v. De Miranda, (Civ. 
App.) 123 S.W. 710. 


Va.—Payne v. Payne, 104 S.E. 712, 
128 +Vat 3s: 

W.Va.—Wilson v. Perry, 1 S.E. 302, 
29 W.Va. 169. 


Wng.—Ricketts v. Turquand, 1 H.L. 
Cas. 4738, 9 Reprint 842; Goodtitle v. 


Southern, 1 M.&S. 299, 105. Reprint 
112. 

Can.—Berger v. Cavel, 55 Can.S.C. 
633. 


Ont.—Re Rowan, 16 Ont.W.N. 218; 
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of personal property,?® or of real 


Davidson v. Boomer, 15 Grant Ch. 
218. 
Sask.—In re Carvill, 6 Sask.L. 146. 


[a] Except in cases of most un- 
usual precision in the terms of a 
devise, parol evidence is always ad- 
missible, if not indispensable, to iden- 
tify its subject matter. Thompson v. 
Kaufman, 6 Pa.Dist. 522. 


[b] Whether particular terms 
were intended as name or as descrip- 
tion of the land devised may be re- 
solved by parol evidence. Boggs v. 
Taylor, 26 Ohio St. 604. 


[ec] Consistent but incomplete.— 
Where the description of property in 
a will is consistent, but does not ap- 
pear to be complete, it may be com- 
pleted by extrinsic evidence, provided 
a new description is not introduced. 
In re Wolf’s Estate, 17 P.(2d) 1052, 
128 Cal.App. 305. 


[d] Reference to extrinsic fact.— 
Where the subject of a bequest is de- 
scribed in the will by referénce to an 
extrinsic fact, parol evidence is com- 
petent to show what the testator in- 
tended. Temple y. Brady, 87,A. 394, 
119 Md. 602; Lawton v. Hunt, 38 S. 
GC, 2/33; 


[e] Personalty or realty intended. 
—A layman’s will giving all “‘person- 
al’ property wherever situated and of 
whatever nature and money in banks 
created ambiguity as to whether both 
personalty and realty were included, 
authorizing a consideration of evi- 
dence to explain the will. In re 
Kavanagh’s Will, 232’ N.Y.S. 308, 133 
Misc. 399. 


[f] Woight and sufficiency.—(1) 
Occupancy of land by the devisees is 
evidence that the other children un- 
derstood the testator’s intention to 
devise land to them. Lockhart v. Ly- 
ons, 297 S.W. 1018, 174 Ark. 703. (2) 
Evidence held to show that the tes- 
tator’s testament®ry disposition of 
has “business” inctuded real property 
containing a garage used for storage 
of vehicles and equipment employed 
in that business. In re McCarthy’s 
Estate, 15 P.(2d) 223, 127 Cal.App. 80. 
(3) Evidence heid to identify the 
“home place’ as including the prop- 
erty in suit. Lipps v. Turner, 176 S. 
W. 42, 164 Ky. 626. (4) Evidence 
held to show that ‘personal property” 
was intended to include both personal 
and real property. In re Kavanagh’s 
Will; 232 NiY.S. 308, 133 Misc. 399, 
(5) The devisees’ long-continued ac- 
quiescence in the boundary of a gov- 
ernment subdivision as the boundary 
of land devised to another was held 
not entitled to great weight in the 
interpretation of a will. De Vries v. 
Jensen, 244 N.W. 607, 210 Wis. 360. 


Not admissible for patent ambigu- 
ity see infra text and note 33. 


25. U.S.—Atwood v. Rhode Island 
Hospital Trust Co., 264 F. 360 [vacat- 
607 215) M. b13, cert, den 42 S.Ct. 270, 
257 U:S. 661, 66 L.Hd. 422]. 


Spal ar gs v. Higgins, 22 Conn. 
ool. 


Ill.—Keeler v. Merchants’ Loan & 
Trust Co., 97 N.E. 1061, 253 Ill. 528 
Laff 162 Lll.App. 222]; Lich v. Werl- 
ing, 151 Ill.App. 340. 


Ind.—Hertford v. Harned, 113 N.E. 
727, 185 Ind. 213; Daugherty v. Rog- 
ers, 20 N.E. 779, 119 Ind. 254, 3 L.R.A. 
847 and note. 


Mass.—Bullard v. Leach, 100 N.E. 
57, 213 Mass. 117. 


N.Y.—Tillotson y. Race, 22 N.Y. 
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estate,2® so long | as the extrinsic 


122; Vedder v. Saxton, 46 Barb. 188. 


N.C.—Lillard v. Reynolds, 25 N.C. 
366; Morton v. Edwards, 15 N.C. 507. 


Tex.—Grubb v. Anderson, (Civ. 
App.) 38 S.W.(2d) 847. 


Va.—Reno’s Ex’rs v. Davis, 4 Hen.& 
M. (14 Va.) 283. 


Wis.—Scott v. Neeves, 45 N.W. 421, 
77 Wis. 305. 


Eng.—Hemming v. Whittam, 2 Sim. 
493, 2 Eng.Ch. 493, 57 Reprint 872. 


Ont.—Young v. Purvis, 11 Ont. 597. 


[a] Parol evidence may be admis- 
sible to identify: (1) Bonds. Smith’s 
Ex’rs v. Wyckoff, 3 Sandf.Ch. (N.Y.) 
77. (2) Life insurance policy. Hart- 
wig v. Schiefer, 46 N.E. 75, 147 Ind. 
64, 2 Prob.Rep.Ann. 58, 42 N.E. 471. 


(3) Money. Elder v. Ogletree, 36 Ga. 
64; Lich v. Werling, 151 I11.App. 
340; Schlottman vy. Hoffman, 18 So. 
893, 73 Miss. 188, 55 Am.S.R. 527; 


Bengough v. Walker, 15 Ves.Jr. 508, 


33 Reprint 847. (4) Notes. Crosby 
v. Mason, 32 Conn. 482; Spencer v. 
Higgins, 22 Conn. 521; Keeler v. 


Merchants’ Loan & Trust Co., 97 N.E. 
1061, 253 Ill. 528 [aff sub nom. In re 
Sexton’s WBHstate, 162 Ill.App. 222]; 
Frick vy. Frick, 33 A. 462, 82 Md. 218; 
Grubb v. Anderson, (Tex.Civ.App.) 38 
S.W.(2da) 847. (5) Shares of stock. 
Hertford v. Harned, 113 N.E. 727, 185 
Ind. 213; Paulus v. Besch, 104 S.W. 


1149, 127 Mo.App. 255; Hastings’ Es- 
tate, 15 N-Y.St. 420; 6 Dem.Surr. 307; 
Roman Catholic Orphan Asylum yv. 
Emmons, 3 Bradf.Surr. (N.Y.) 144; 
Hewson v. Reed, 5 Madd. 451, 56 Re- 
print 968. 


[b] Identifying banks.—Where a 
will directed that legacies be paid 
out of moneys deposited in three sav- 
ings banks, in one of which the testa- 
trix had no money, parol evidence was 
admissible to identify the banks re- 
ferred to. Bullard v. Leach, 100 N. 
B. 57, 213 Mass. 11%. 


[ce] Burden of identification.—As 
to personal property which was in 
the name of the wife at her death, and 
had been in her name for a number of 
years, those claiming as remainder- 
men under the will of her husband 
had the burden of showing that such 
property was covered thereby, and did 
not belong to the wife. Edwards v. 
Williamson, 80 So. 867, 202 Ala. 483 
(holding further that those claiming 
as remaindermen did not discharge 
the burden on them), 


[d] Hvidence held not to show 
that certain notes referred to in a 
will were in existence when the will 
was executed, and were destroyed by 
the testator’s widow. Keeler v. 
Merchants’ Loan & Trust Co., 97 N.B. 
1061, 2538 Ill. 528 [aff sub nom. In re 
Sexton’s Hstate, 162 Ill.App. 222]. 


26. Ala.—Higgins vy. Tennessee 
Coal, Iron & R. Co., 62 So. 774, 183 Ala. 
639; Vandiver v. Vandiver, 22 So. 154, 
115 Ala. 328, 2 Prob.Rep.Ann. 3855. 


Cal.—In re Wolf’s Hstate, 17 P.(2d) 
1052, 128 Cal.App. 305. 


Del.—Knight v. Knight, 96 A. 32, 28 
Del. 570. 


Ga.—Napier v. Little, 73 S.B. 3, 137 
Ga. 242, 38 L.R.A.N.S. 91, Ann.Gas. 
19138A 1013; Flannery vy. Hightower, 
25 S.E. 371, 97 Ga. 592, 1 Prob.Rep. 
Ann. 617. 


Ill.—Bimslager v. Bimslager, 154 N. 
E. 135, 323 Ill. 303; Cochran v. Coch- 
ran, 115 N.BH. 142, 277 Ill. 244; Graves 
v. Rose, 92 N.E. 601, 246 Ill. 76, 30 
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evidence relates to objects which 


L.R.A.N.S. 303; Smith v. Dennison, 


PY 2ST SiG. 
Ind.—Cruse v. Cunningham, 79 Ind. 
402; Dailey v. Kunkel, 147 N.E. 166, 


82 Ind.App. 590. 


Iowa.—International Harvester Co. 
of America v. Bye, 169 N.W. 382, 184 
Iowa 1053; Chambers v. Watson, 10 
N.W. 239, 56 Iowa 676; Hopkins v. 
Grimes, 14 Iowa 73. 


Md.—Young v. Twigg, 27 Md. 620; 
Walston’s Lessee v. White, 5 Md. 297. 


Mass.—Cleverly v. Cleverly, 124 
Mass. 314; Melcher v. Chase, 105 
Mass. 125; Perkins v. Jewett, 11 Al- 
ce 9; Aldrich v. Gaskill, 10 Cush. 
155. 


Minn.—Sorenson vy. Carey, 104 N.W. 
958, 96 Minn. 202;. Case vy. Young, 3 
Minn. 209. 


Mo.—Myher vy. Myher, 123 S.W. 806, 
224 Mo. 631; McMahan vy. Hubbard, 
118 S.W. 481, 217 Mo. 624; Thomson 


Vv. Thomson, 21) Siw: 210857821285) hs 
vee 56; Creasy v. Alverson, 43 Mo. 


N.H.—Hopkinton Second Cong. Soc. 
v. Hopkinton First Cong. Soc. 14 
INGE 3 as 


N.J.—Crossen v. Carr, 57 A. 158, 70 
N.J.Law 393; Den ex dem White v. 
Holton, 23 N.J.Law 330, 425; Jones’ 
EXx’rs v. Jones, 13 N.J.Eq. 236. 


N.C.—Thomas v. Summers, 126 S.E. 
105, 189 N.C. 74; Fullwood v. Full- 
Wood; 17 MSI 763" S161 eNO Ones 
Grubb v. Foust, 6 S.E. 103, 99 N.C: 


2863) ‘Cox Ww. Cox 91 NC, 256 Mc@an 
v. Gillespie, 51 N.C. 533. : 
Ohio.—Black v. Hill, 82 Ohio St. 


Silos 
Or.—Jones v. Dove, 6 Or. 188. 


Pa.—Aubrey vy. Curtze, 64 Pa.Super. 
1; Myers v. Myers, 16 Pa.Super. 511, 
18 Lane.L.Rev. 195; Clapsaddle y. 
Eberly, 2 Wkly.N.C. 3. 


S.C.—Jones v. Quattlebaum, 9 S.E. 
Sey ages 606; Perry v. Morgan, 32 


Tenn.—McCorry vy. King’s Heirs, 3 
Humphr. 267, 39 Am.D. 165. 


Ont.—Young v. Purvis, 11 Ont. 597. 


[a] Inventory.—Where property 
devised was referred to by street 
number, an inventory is admissible 
to show that certain property was the 
only real property which the testa- 
trix owned when making her will. 
In re Wolf’s Estate, 17 P.(2d) 1052, 
128 Cal.App. 305. 


[b] Peculiar, vague, or general de- 
scriptions held to be susceptible of 
explanation by extrinsic evidence. (1) 
“All my lands inh Marron 
County known as the McCormick 
plantation.” Stewart v. Mathews, 19 
Fla. 752. (2) ‘Back lands.” Ryers 
v. Wheeler, 22 Wend. (N.Y.) 148. (3) 
“Bank lot.” Merwin v. Backer, 68 A. 
373, 80 Conn. 338. (4) “Home farm.” 
P’Simer v. Steele, 106 S.W. 851, 32 Ky. 
L. 647; Boggs v. Taylor, 26 Ohio St. 
604. (5) ‘‘Homestead.” Internation- 
al Harvester Co. of America v. Bye, 


169 N.W. 382, 184 Iowa 1053. (6) 
“Linebarger plantation.” Kinkaid y. 
Lowe, 62 N.C. 41. (7) ‘Lot.’ War- 


ner v. Miltenberger’s Lessee, 21 Md. 


264, 88 Am.D. 573. (8) “Plantation.” 
Robertson vy. Wilson, 5 S.C.Eq. 56. 
(9) “Speculation lands.’ Brown vy. 


Brown, 11 S.E. 647, 106 N.C. 451. (10) 


“Tract.” Horton v. Lee, 5 S.E. 404, 
VION Co 22%. 
[c] General custom to drop the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a. ere 
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correspond to the terms employed by the testator?7 
and is pertinent and material to the fact to be 
Thus extrinsic evidence is admissible to 
resolve a latent ambiguity arising from the applica- 
tion of the description of the property in the will 
to the actual physical facts,?® as, for example, where 
the language employed applies equally as well to 
more than one piece of property,®°® or, in some cases, 
where the instrument when applied to the testator’s 
property is shown to have misdescribed it.?* 
the extrinsic evidence admitted does resolve the am- 


found.?8 


hundred in designating streets aboye 
one hundred in New York City was 
admitted in Peters v. Porter, 60 How. 
Pr OGNay,)) 422% 


[d] Boundaries.—(1) Parol evi- 
dence is admissible to locate lands 
and monuments referred to as bound- 
aries in the will. Nichols v. Lewis, 15 
Conn.) 137: (2) Where the bound- 
aries of lands devised by a will are 
fixed, and this fact is patent on the 
face of the will, but the description 
of the land comprised within those 
boundaries is ambiguous, parol tes- 
timony. is admissible to adjust the 
description to the boundaries so fixed, 
but not for the purpose of changing 
the boundaries. Napier v. Little, 73 
S.E. 3, 137 Ga.’ 242, 38 L.R.A.N-S. 91, 
Ann.Cas.1913A 1013; Keech v. Dela- 
ware County Trust Co., 147 A. 96, 297 
Pa. 442. 


27. In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; Stearns vy. Stearns, 
130 A. 112,-108. Conn. 213; Eichhorn 
v. Morat, 193 S.W. 1013, 175 Ky. 80; 
Den ex dem. Cubberly v. Cubberly, 12 
N.J.Law 308. 


[a] Limit to evidence explaining 
ambiguity.—Where a testatrix’ will 
bequeathed and devised all residue 
and remainder of her ‘‘personal es- 
tate,’ since “personal estate” is an 
ambiguous term which may be used 
to designate every species of property 
not coming under the denomination of 
real estate, extrinsic evidence can 
show between the different meanings 
of the term the one that the testatrix 
intended, but her intention to give 
more than the quantum of property 
that may be embraced in the term un- 
der any of its meanings cannot be 
shown. Stearns v. Stearns, 130 A. 
112, 103 Conn. 213. 

Extrinsic evidence inadmissible to 
show intention different from that 
expressed in will see supra § 1173. 


28. Taylor v. Boggs, 20 Ohio St. 
516. 

[a] Evidence held inadmissible.— 
Where the testatrix devised a lot ex- 
tending to a line fence, parol evidence 
showing the names the testatrix used 
in designating several fences on her 
land was inadmissible. Keech v. Del- 
aware County Trust Co., 147 A. 96, 297 
Pa. 442. 


29. Ala.—Achelis v. Musgrove, 101 
So.#670, 212 Ala. 47; Higgin v. Ten- 
nessee Coal, Iron & R. Co., 62 So. 774, 
183 Ala. 639. 

Conn.—Nicholas v. Lewis, 15 Conn. 
137, 

D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 

Fla.—Perkins v. O’Donald, 82 So. 
AO, 7 “Bias TOF T27: 

Tll.— Armstrong Les relies 158 
N.E. 356, 327 Ill. 85; evenson v. 
Stevenson, 130 N.E. 771, 297 Ill. 338; 
Graves v. Rose, 92 N.E. 691, 246 Ill. 
76, 30 L.R.A.N.S. 3038. 


Ind.—Hertford v. Harned, 113 N.E. 
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denece.?* 


Where 


727, 185 Ind. 213; Hall v. Grand Lodge 
I. O. O. F. of Indiana, 103 N.E. 854, 55 
Ind.App. 324. 


Ky.—Martin v. Palmer, 234 S.W. 
742, 193 Ky. 25; Eichhorn v. Morat, 
193 S.W. 1013, 175 Ky. 80. 


Md.—Temple vy. Bradley, 87 A. 394, 
119 Md. 602. 


Mo.—Mudd v. Cunningham, 181 S. 
W. 386. 


N.J.—Garabrant v. Callaway, 167 A. 
1, 113 N.J.Eq. 424 [rev 158 A. 830, 110 
N.J.Eq. 88]. 


N.Y.—Chace v. Lamphere, 4 N.Y.S. 
288, 51 Hun 524; Clark v. Goodridge, 
100 N.Y.S. 824, 51 Misc. 140. 


N.C.—Thomas vy. Summers, 126 S.E. 
105, 189 N.C. 74; Fullwood v. Full- 
wood, 77 S.E. 763, 161 N.C. 601; Kin- 
caid v. Lowe, 62 N.C. 41. 


Ohio.—Walsh v. Walsh, 32 Ohio C. 
A. 513. 


Pa.—Thompson vy. Kaufman, 6 Pa. 
Dist. 522. 


S.C.—Ellsworth v. Buckmyer, 10 S. 
Cay 43. 

Va.—Roy’s Ex’rs v. 
Gratt. (66 Va.) 599. 


W.Va.—Wilson v. Perry, 1 S.E. 302, 
29 W.Va. 169. 


Wis.—Morgan v. Burroughs, 
Wis. 211, 30 Am.R. 717- 


30. Cal—Taylor v. McCowen, 99 P. 
351, 154 Cal. 798. 

D.c.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


Fla.—Perkins v. O’Donald, 
LOLS lai Lowe Tek. 


Me.—Howard v. American Peace 
Soc., 49 Me. 288. 


Md.—Douglas v. Blackford, 7 Md. 8. 


Mass.—Dow v. Martin, 3 Dane Abr. 
400. 


Minn.—In re Pope’s Estate, 97 N.W. 
1046, 91 Minn. 299. 


N.J.—Den ex dem. Cubberly v. Cub- 
berly, 12 N.J.Law 308; Garabrant v. 
Callaway, 167 A. 1, 113 N.J.Eq. 424 
[rev 158 A. 830, 110 N.J.Eq. 88]. 


N.Y.—Chace v. Lamphere, 4 N.Y.S. 
288, 51 Hun 524. 


N.C.—McCall v. 
533. 


Pa.—Thompson v. Kaufman, 6 Pa. 
Dist. 522. See also Hunter v. Hunter, 
37 Pa.Super. 311 (holding that a 
latent ambiguity as to the property 
devised is not shown by extrinsic evi- 
dence, unless it establishes that the 
description in the will is equally ap- 
plicable to two distinct locations). 


S.cC.—Elsworth v. Buckmyer, 10 S. 
Cil 4310 

Va.—Roy’s Ex’rs v. 
Gratt. (66 Va.) 599. 

W.Va.—Wilson y. Perry, 1 S.E. 302, 
29 W.Va. 169. 


Rowzie, 25 


45 


82 So. 


Gillespie, 51 N.C. 


Rowzie, .25 
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biguity as to the thing intended, it is not thereaft- 
er competent to show by further evidence that some- 
thing else was intended.*? 
the designation of property bequeathed or devised is 
not ordinarily capable of resolution by extrinsie¢ evi- 
Where the subject of a devise is deseribed 
by quantity, it may be identified by extrinsie proof,** 
particularly where the quantity is unusual.®° 

[§ 1186] g. Omission, Mistake, Misnomer, or Mis- 
description*®°—(1) In General. 
sion in a will although due to an accident or mistake, 


A patent ambiguity in 


Ordinarily an omis- 


Wis.—Morgan v. Burrows, 45 Wis. 
211, 30 Am.R. 717. 


Eng.—Baugh v. Reed, 3 Bro.Ch. 192, 
29 Reprint 484, 1 Ves.Jr. 257, 30 Re- 
print 330. 


_ Sl. Misdescription of property see 
infra § 1188. 


32. Thompson v. Kaufman, 6 Pa. 
Dist. 522. 


{a] Ilustration.—Where an owner 
of six leaseholds, four of which were 
located on an avenue and two on a 
street, devised “one house’ to one 
son, ‘fone house” to another son, and 
“one house’ to another son, and a 
designated house on the street to a 
daughter, and a designated house on 
the street and avenue to another 
daughter, the ambiguity in the will as 
to the devise to the sons was a pa- 
tent ambiguity, not removable by ex- 
trinsic evidence. In re Turner’s Will, 
127 N.Y.S. 641, 142 App.Div. 645. 


[b] Reason for rule—As soon as 
the process of identification shows the 
existence of a subject which fully 
satisfies the terms of a devise, the 
object of extrinsic evidence, which is 
simply to apply a direction that would 
otherwise remain inoperative, is ac- 
complished, no uncertainty is left to 
be cleared away, and it is not there- 
after competent to show by further 
parol testimony that something else, 
something additional, or something 
more remote, was in fact intended. 
Thompson v. Kaufman, 6 Pa.Dist. 522. 


33. Higgin v. Tennessee Coal, 
Iron & R. Co., 62 So. 774, 183 Ala. 639: 
In re Turner’s Will, 127 N.Y.S. 641, 
142 App.Div. 645. 


Extrinsic evidence to explain patent 


Sta ig ualiee generally see supra § 
34. Stevenson v. Stevenson, 130 N. 


KE. 771, 297 Ill.. 338; Graves v. Rose, 
92 N.E. 601, 246 Ill. 76. 


[a] Bulo inapplicable. — The rule 
that the subject of the devise may be 
identified by extrinsic proof where it 
is described by quantity was not ap- 
plicable, where land was described as 
the north half of the east one third 
and the middle one third of the north- 
east quarter of specified section, 
which does not give the quantity. 
Stevenson v. Stevenson, 130 N.E. 771, 
PEC UMS ax}. 


35. Stevenson v. Stevenson, supra. 
36. Cross references: 
Mistake in: 
pee ie of property see infra § 
SON 
Designation: 
Of shares of beneficiary see infra 
§ 1131. 
Or description of beneficiary see 
infra § 1195. 
wae or grammar see supra § 
Pretermission of child of testator see 
Descent and Distribution §§ 67-75. 
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cannot be supplied by parol proof of the testator’s 
Therefore such evidence is not admissi- 
ble to fill in a total blank in a will,*® and the court 
does not have the power, in construing a will, to as- 
certain from extrinsic evidence whether the names of 
all of the persons intended by the testator to bene- 
fit are to be found in the instrument*® and to supply 
However, 


intention.** 


those omitted by mistake.*° 


37. Ala.—Abercrombie’s Ex’r v. 
Abercrombie’s Heirs, 27 Ala. 489. 


Hawaii.—Bertelmann v. Cockett, 24 


Hawaii 230; Mercer v. Kirkpatrick, 
22 Hawaii 644. 

Tll.—McKie v. Collinson, 127 N.E. 
92) 292 Til: 458. 

Ind.—Rapp v. Reehling, N.E. 


23 
777, 124 Ind. 36, 7 L.R.A. 498. 

Iowa.—Whitehouse v. Whitehouse, 
113 N.W. 759, 136 Iowa 165, 125 Am. 
SeR. 2/50! 


' Ky.—Caldwell v. Caldwell, 7 Bush 
515. 


Me.—Everett v. Carr, 59 Me. 325. 


Md.—Cesar v. Chew, 7 Gill & J. 127; 
Gaither v. Gaither, 3 Md.Ch. 158. 


Mass.—Walton v. Draper, 91 N.E. 
$84, 206 Mass. 20. 


Mich.—Lee v. Gaylord, 214 N.W. 
104, 239 Mich. 274. 


N.H.—Jones v. Bennett, 
78 N.H. 224. 


N.J.—Bruce v. Bruce,:- 105 A. 492, 
90 N.J.Eq. 118 [rev on other grounds 
107 A. 434, 90 N.J.Eq. 573]; Andress 
v. Weller, 3 N.J.Eq. 604. 


» N.Y.—Sturges v. Cargill, 
Chr ous: 


N.C.—Taylor v. Maris, 90 N.C. 619. 


Pa.—Wallize v. Wallize, 55 Pa. 242; 
Torbert v. Twining, 1 Yeates 432. 


Tex.—Morton vy. Calvin, (Civ.App.) 
164 S.W. 420. 


Eng.—Baylis v. Atty.-Gen., 2 Atk. 
239, 26 Reprint 548; Fawcett v. Jones, 
3 Phillim. 434, 161 Reprint 1375. 


[a] Intentional omission cannot be 
supplied by extrinsic evidence. Cal- 
loway v. Calloway, 188 S.W. 410, 171 
Ky. 366. 


{b] Omission by scrivener.—Parol 
evidence of intent is not admissible to 
supply a possible omission in a will 
occurring through the inadvertence 
of the testatrix or the scrivener. 


OO) Ne aS 


1 Sandf. 


Stearns v. Stearns, 130 A. 112, 103 
Conn, 213. 
[c] Failure to name beneficiary.— 


(1) Where it is apparent that there 
exists a patent ambiguity, in that no 
beneficiary is named in a residuary 
clause in a will, parol evidence is in- 
admissible to supply the omission. 
Bruce v. Bruce, 105 A. 492, 90 N.J.Eq. 
118 [rev on other grounds 107 A. 434, 
90 N.J.Eq. 573]. (2) Since the stat- 
ute requires a will to be in writing, 
a patent ambiguity in a will so that 
it cannot be determined from the lan- 
guage employed by the testator to 
whom the devise was intended to be 
made cannot be supplied by other evi- 
dence. McKie v. Collinson, 127 N.E. 
92, 292 Ill. 458. 


388. Warner v. Brinton, 29 F.Cas. 
No; 7,279, 15 Haz. Reg.)e@Par) 49: 
Bertelmann vy. Cockett, 24 Hawaii 230; 
Baylis v. Atty.-Gen., 2 Atk. 239, 26 
Reprint 548. But see In re Bacon, 31 
Ch.D. 460 (holding that a will on a 
printed form giving all personal and 
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omitted.*! 
Mistake.*? 


it has been 


real estate “unto ——— to and for 
——- own use and benefit absolute- 
ly” may be construed with the aid of 
extrinsic evidence showing that the 
testatrix intended that her executor 
should take, there being no next of 
kin). 

[a] Where there is only blank 
where name of beneficiary should be, 
parol evidence is not admissible to 


show who was intended. Baylis v. 
ere 2 Atk. 239, 26 Reprint 
548. 


Admissibility of evidence to show 
intent to omit children see Descent 
and Distribution § 72. 


Supplying omitted words in con- 
struction see supra § 1140. 


39. Jones v. Bennett, 99 A. 18, 78 
N.H. 224. 
[a] Thus, although testatrix told 


scrivener that she wished to give the 
residue of her estate to her husband’s 
nephews and nieces, but the will, as 
drawn, directed that it be divided 
equally among her husband's heirs, 
he having left a grandson, the 
nephews and nieces could not take 
because the statute of wills requires 
that wills must be in writing. Jones 
v. Bennett, 99 A. 18, 78 N.H. 224, 


40. Janes v. Bennett, supra. 


Supp’ ying omitted words generally 
see supra § 1140. 


41. Pring v. Swarm, 157 N.W. 734, 
176 Iowa, 153; Seebrock v. Fedawa, 50 
N.W. 270, 33 Neb. 4138, 29 Am.S.R. 488. 


Supplying omitted terms in con- 
struction generally see infra § 1140. 


42, Correction of mistake in writ- 
ing or grammar see supra § 1143. 


43. U.S.— Warner v. Brinton, 29 F. 
Cas.No. 17,179, 15 Haz.Reg. (Pa.) 49. 


Ark.—Lavenue y. Lewis, 46 S.W. 
(2d) 649, 185 Ark. 159; Le Flore v. 
Hanlin, 340 SW. 712, 153 Ark. 421. 


Conn.—Stearns v. Stearns, 130 A. 
112, 103 Conn. 213; Avery v. Chappel, 
6 Conn. 270, 16 Am.D. 53 


Ill—Bimslager v. Bimslager, 154 
N.E. 1385, 328 Tl. 303. 

Ind.—Pocock v. Redinger, 9 N.E. 
473, 108 Ind., 573, 58 Am.R. 71; Me- 
Alister v. Butterfield, 31 Ind. 25. See 
also Priest v. Lackey, 39 N.E. 54, 140 


Ind. 399 (declaring that mistakes in 
a will cannot be corrected by parol 
evidence as to the intention of the 
testator in contradiction of the in- 
tention as expressed in the will). 


Iowa.—Whitehouse v. Whitehouse, 
113 N.W. 759, 136 Iowa 165, 125 Am.S. 
R. 250; Gilmore v. Jenkins, 106 N.W. 
198, 129 Iowa 686, 6 Ann.Cas. 1008. 


Kan.—In re Woelk’s Estate, 296 P. 
359, 132 Kan. 621; Hopper v. Sellers, 
139 P. 365, 91 Kan. 876. 


Ky.—Caldwell v. Caldwell, 7 Bush 
515; Jackson v. Potyne’s Ex’rs, 2 Metce. 
DT. 


Mass.—Whitman v. Whitney, 
N.E. 893, 228 Mass. 18. 
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held that oral proof is admissible to show that an 
essential term, to make the definition perfect, was 


Extrinsic evidence is ordinarily ‘not 
admissible to prove and correct an alleged mistake of 
the testator in the will,#? unless there is something 
on the face of the instrument which shows a mistake 
or omission,** by pointing or referring to something 


Mich.—Burke v. Central Trust Co., 
242 N.W. 760, 258 Mich. 588 [cit Cyc]. 


N.J.—Nevius v. Martin, 30 N.J.Law 
465. 

N.Y.—Hyatt v. Pugsley, 23 Barb. 
285 [mod on other grounds 33 Barb. 
Sco: 


N.D.—In re Kahoutek’s Estate, 166 
N.W. 816, 39 N.D. 215. 

Or.—In re Ely’s Estate, 146 P. 89, 
74 Or. 561 [cit Gye]. 


Pa.—Brooklyn Trust Co. v. War- 
rington, 2 Pa.Dist.&Co. 361. 


R.I.—Gifford v. Dyer, 2 R.I. 99, 57 
Am.D. 708. 


S.C.—Rosborough v. 
S.C.Eq. 95. 


S.D.—In re Hurley’s Estate, 248 N. 
W. 194. 


Tenn.—Bowerman vy. Burris, 197 S. 
W. 490, 138 Tenn. 220; Harrison v. 
Morton & Brown, 2 Swan 461. 


Hemphill, 26 


Tex.—Morton y. Calvin, (Civ.App.) 
164 S.W. 420. 


Va.—Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 


Eng.—In re Bywater, 18 Ch.D. 17; 
Shergold v. Boone, 13 Ves.Jr. 370, 33 
Reprint 332. 


[a] Mistake of testator.—Where 
the testator, owing tracts of fifteen, 
seventeen, forty-one, and two hun- 
dred and eighty-four acres, gave the 
tracts of fifteen and seventeen acres 
to two daughters and three hundred 
and twenty-five acres to another 
daughter, there being no ambiguity 
on the face of the will, an intention 
shown by parol testimony to give the 
forty-one acre tract to the two daugh- 
ters could not be given effect, since 
the court cannot grant relief against 
a mistake of the testator not apparent 
on the face of the will. Morton v. 
Calvin, (Tex.Civ.App.) 164 S.W. 420. 


[b] Mistake of scrivener.—Parol 
evidence is not admissible to supply 
a possible defect in the will due to the 
mistake of the scrivener. Stearns vy. 


Stearns, 130 A. 112, 103 Conn, 213. 
[c] Mistake of stenographer.— 
Parol evidence is inadmissible to 


prove that, through the mistake of 
the stenographer to whom the will 
was correctly dictated, a property 
which the testator did not own was 
substituted for the one he intended 
to devise, and that the testator signed 
the will without reading it. Brooklyn 
Trust: Co. v. Warrington, 2 Pa.Dist.& 
Co. 361. 


44. Warner v. Brinton, 29 F.Cas. 
No. 17,179, 15 Haz.Reg. (Pa) 49% Gift- 
ford v. Dyer, 2'R.I. 99, 57 Am.D. 708; 
Morton vy. Calvin, (Tex.Civ.App.) 164 
S.W. 420. See Groves v. Culph, 31 N. 
BE. 569, 182 Ind. 186 (holding that the 
will itself discloses a mistake on the 
part of the draftsman of such a na- 
ture as to make it proper to resort 
to extrinsic evidence, but if the evi- 
dence were erroneously received, the 
error was harmless). 


For later cases, developments and chauges in the law see Annotations, same title and section number, 
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which the evidence will explain,*® and it appears 
from the wil] what the disposition would have been 
Thus it cannot be shown that 
the testator was mistaken in a fact which he clear- 
ly states in his will, for the purpose of showing his 
intention to have been different from that expressed 
therein,*” or to show that but for his mistake of fact 
his intention would have been different.4® 
appears that the testator was seized of property an- 
swering to the descriptive words in the will, parol 
evidence is not admissible to show that he mistakenly 
believed that he owned other property and intended 
However, where a mistake or error 

is considered to have raised merely a latent ambigu- 
. ity as to the person®® or thing?! intended, extrinsic 

evidence is admissible to resolve the ambiguity. 

Where the mistaken words or description may be 

stricken out, leaving enough in the will clearly to 


but for the mistake.*® 


to devise it.*9 


45. Warner v. Brinton, 29 F.Cas. 
Now17,1-79, 05 Haz. Ree. .¢Pa-.).49. 


46. Gifford v. Dyer, 2 R.I. 99, 57 
Am.D. 708. 


47. Lavenue v. Lewis, 46 S.W.(2d) 
649, 185 Ark. 159; Le Flore v. Hand- 
din,,.240, S.W. 712, 153, Ark. 421; In re 
Woelk’s Estate, 296 P. 359, 1382 Kan. 
621; Hopper v. Sellers, 139 P. 365, 91 
Kan. 876; Whitman v. Whitney, 116 
N.E. 893, 228 Mass. 18. 


[a] Indebtedness and advance. 
ments.—(1) In a contest of a will 
directing that stated amounts be de- 
ducted from bequests to the testatrix’ 
sons on account of debts due her from 
the sons, extrinsic evidence is not ad- 
missible to dispute the claim of in- 
debtedness made in the will. Hopper 
v.. Sellers, 139 P. 365, 91 Kan. 876: 
(2) Where a will stated that the tes- 
tator made no provision for named 
sons because of previous advance- 
ments equal to their interest in his 
estate, evidence in a will contest re- 
garding advances made is inadmissi- 
ble. Lavenue v. Lewis, 46 S.W.(2d) 
649, 185 Ark. 159. 


48. Lavenue v. Lewis, supra; Le 
Flore v.’ Handlin, 240 S.W. 712, 153 
Ark. 421; Hopper v. Sellers, 139 P. 
365, 91 Kan. 876; Whitman v. Whit- 
ney, 114 N.E. 318, 225 Mass. 213. 


49. McDonald v. Shaw, 121 S.W. 
935, 92 Ark. 15, 28 L.R.A.N.S. 657. 


50. See infra § 1187. 
51. See infra § 1188. 
52. In re Kahoutek’s Estate, 166 N. 


“W. 816, 39 N.D. 215. 


Rule applied to misdescription of 
property see infra § 1188. 


53. Pring v. Swarm, 157 N.W. 734, 
176 Iowa 153; Seebrock v. Fedawa, 50 
tka 270, 33 Neb. 413, 29 Am.S.R. 
488. 


Supplying omitted items generally 
,see supra § 1140. 


54. Pring v. 
176 Iowa 153; 


Swarm, 157 N.W. 734, 
Seebrock v. Fedawa, 50 
N.W. 270, 33 Neb. 413, 29 Am.S.R. 488. 


55. Whiteman v. Whiteman, 53 N. 
eens: 152 Ind. 263, 4 Prob.Rep.Ann. 
od. 


565, See supra, § 279 in .68 C.J. 
57. Brackenbury v. Brackenbury, 
Amb]. 474, 27 Reprint 311, 2 Eden 275, 


28 Reprint 904; Thompson v. White- 
lock, 4 De G.&J. 490, 61 Eng.Ch. 387, 
45 Reprint 190. 


58. Identification of beneficiaries 
by extrinsic evidence generally sce 
infra §§ 1182-1184. 


Omission of beneficiary see supra § 
[69 C. J.—11] 
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Where it 


dence.** 


eficiary.°’ 


1186. 


59. U.S.—Patch v. White, 6 S.Ct. 
617, 117 U.S. 210, 29 L.Ed. 860. 


Cal.—In re Little’s Estate, 148 P. 
194, 170 Cal. 52; In re Donnellan’s Hs- 
tate, 127 P. 166, 164 Cal. 14; Taylor 
ve McCowen, 99 P. 351, 154 Cal. 798. 


Me.—Howard v. American Peace 
Soc., 49 Me. 288. 


Mass.—Kingman v. 
Home for Aged, 
Mass. 323. 


Minn.—In re Henrikson’s Estate, 
203 N.W. 778, 163 Minn. 176; In re 
Fonts Estate, 97 N.W. 1046, 91 Minn. 


N.J.—Rowe v. Rowe, 167 A. 16, 113 
N.J.Eqg! 344. 


N.Y.—In re Van Vliet, 169 N.Y.S. 
181 Avp.Div. 879 [aff 120 N.E. 
, 224 N.Y. 572, motion den 121 N.H. 
1224 N.Y. 5451; In re Coughlin, 157 
SS eS es Eat App.Div. 662, hi Mills 
; 62uate LT6eN Ee. 104d 220) N.Y: 
; Walter v. Walter, 18 NEY 
, 183. Apn: Div. 893 Laff 91 N.B. 1122, 
Nive 606]; In re Dering’s Estate, 
NAA los, 4 140 Mises 3b4s kn ne 
chhalter’s Estate, 176 N.Y.S. 264, 
106 Mise. 419; Connolly v. Pardon, 1 
Paige 291, 19 Am.D. 433. 


Ohio.—McCormick  v. 
Ohio Cir.Ct. 553. 

Pa.—Kelly’s Est., 22 Pa.Dist. 79. 

R.I.—Deserving Poor Boys Priest- 
hood Ass’n v. Rhode Island Hospital 
Trust Co., 166 A. 359: Smith v. Ahern, 


Bedford 
449, 237 


New 
129 N.E. 


r 
LeAIHSRy waa 
ae ™ 


HOH DIS 
5S OD 


Dunker, 24 


161 A. 117, 52 R.L. 346; Farrell v. Sul- 
Jivan, 144 A. 155, 49 R.I. 468 [cit 
Leva 0 fp 

fe @=—Donald Vv. Déendy,.2% S:C.l: 
1225 

Vt.—Button v. American Tract Soc., 
237 Wat. 336. 

Va.—Roy’s Ex’rs v. Rowzie, 25 
Gratt. (66 Va.) 599. 


Wash.—Siegley v.. Simpson, 131 P. 
479, 73 Wash. 69, 47 L.R.A.N.S. 514, 
Ann.Cas.1915B 63. 


W.Va.—Ross’ Ex’r v:) Kiger, 26: S.E: 
193, 42 W.Va. 402, 2) Prob:Rep.Ann. 
394: Wilson v. Perry, 1 S.E. 302, 29 
W.Va. 169. 


Wis.—In re Paulson’s Will, 107 N. 
W. 484, 127 Wis. 612, 5 L.R.A.N.S. 804, 
7 Ann.Cas. 652, 11 Prob: Rep.Ann. 584. 


Man.—Re Smith, 22 Man. 756. 


[a] Lord Bacon’s example.—‘‘As if 
I give lands to Christ’s Church in Ox- 
ford, and the name of the corporation 
is Christ’s Church in the University 
of Oxford this shall be holpen by aver- 
ment, because there is no ambiguity 
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evidence the testator’s intention, extrinsic evidence 
is admissible to resolve a resulting ambiguity as to 
the identity of the person or thing intended.°” 
has been held that oral proof is admissible to show 
that one term was used for another,®® or that an es- 
sential term to make the definition perfect was er- 
roneously stated.°* A mistake in the date of the will 
may be shown by parol, since it is latent®> and 
because the date is not a material part of the will.°® 
It has also been held that an evident mistake in fig- 
ures may be rectified with the aid of extrinsie evi- 


It 


also 


[§ 1187] (2) Misnomer or Misdescription of Ben- 
Where a latent ambiguity arises from 
the fact that the name or description of no claimant 
exactly corresponds to that given in the will,°® as 
where there is no such person, natural or 
in existence,®° or where two or more persons or cor- 


artificial, 


in the words [patent ambiguity].” 
Bacon L. Tracts p 101 [quot Warner 
v. Brinton, 29 F.CasiNoe 17,179, 15 
Haz.Reg. (Pa.) 49]. 


[b] Bvidence held sufficient to: (1) 
Designate the beneficiary described as 
residing in New York, although an er- 
roneous name was given. In re Don- 
nellan’s Estate, 127 P. 166, 164 Cal. 
14. (2) Hstablish that a bequest to 
the “Brooklyn Society for Parks and 
Playgrounds for Children” was a mis- 


nomer and was intended for the 
“Brooklyn Parks and Playgrounds 
Committee,” an unincorporated asso- 


ciation. In re Patterson’s Estate, 249 
N.Y.S. 441, 139 Misc. 872. (38) Estab- 
lish that a legacy to the “Stonybrook 
Association” was intended for ‘The 
Stonybrook Assembly, Inc.’’ Rowe v. 
Rowe, 167 A. 16, 113 N.J.Ha. 844. (4) 
Identify properly charitable legatees 
and devisees misnamed in the residu- 
ary clause of the will. Deserving 
Poor Boys Priesthood Ass’n v. Rhode 
Island Hospital Trust Co., (R.I.) 166 
A. 359. (5) Show that by “Old Peo- 
ples Home, being a charitable institu- 
tion carried on at or near Winnineg,’”’ 
the testator intended the “Old Folks 
Home” a few miles from that city. 
Re Smith, 22 Man. 756. (6) Sustain 
a finding that a certain college, al- 
though not exactly corresponding to 
the description, was entitled to an 
award of income of a testamentary 
trust for the education of women 
along classical and religious lines 
over the claims of two other claim- 
ants. In re Curran’s Estate, 165 A. 
842, 310 Pa. 434. 


[ec] Bvidence held insufficient to 
show whether an error, if one existed, 
in the designation of a beneficiary was 
that of the testator or the scrivener. 
In re Grumbling’s Appeal, 99 Pa.Su- 
per. 345. 


Identification of charitable benefici- 
ary generally see supra § 1184. 


60. Patch v. White, 6 S.Ct. 617, 117 
U.S., 210, 29 L.Ed. 860; Taylor v. Mc- 
Cowen, 99 P. 351, 154 Cal. 798; In re 
Heins’ Hstate, (Cal.App.) 22 P.(2d) 
549; In re Pope’ s Estate, 97 N.W. 1046, 
91 Minn. 299. 


[a] Where no charitable, religious, 
or educational cor poration or associa- 
tion bears the name given in the will, 
parol evidence is admissible to ascer- 
tain what one was intended by the 
testator. In re Zilke’s Estate, 1 P. 
(2d) 475, 115 Cal.App. 63; Hitchcock 
vy. Board of Home Missions, 102 N.E. 
741, 259 Ill. 288, Ann.Cas.1915B 1 [rev 
175 Ill.App. 87]; In re Stuart’s Estate, 
168 N.W. 779, 184 Iowa 165; German 
Pioneer Verein v. Meyer, 63 AMS 3br 
1.0! Neds Hig--1:92 [affi<67 A. 23; FO=NeFe 
Eq. 954]; Walter v. Frank, 118 N.Y 
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porations in part, although imperfectly, do so cor- 
respond,®! extrinsie evidence is admissible to enable 
the court to determine who was intended, provided 
there is sufficient indication appearing on the face of 
the will to justify the application of the evidence.®? 
However, such evidence must be confined to proof 
showing persons corresponding with the terms em- 
Likewise, where the will 
contains a misdeseription of the person by reason of 
the fact that the person named is not the one intend- 
ed, extrinsic evidence is admissible to resolve the am- 
biguity and ascertain the one intended.°# 
of the situation of the testator and of the cireum- 
stances surrounding him when he made his will is 
admissible to permit the court to “stand in the shoes” 
of the testator when it attempts to identify a mis- 


ployed by the testator.*% 


S. 268, 1833 App.Div. 893 [aff 91 N.E. 
Ti22 = LO Ney. 606)" Th) re Dering’s 
Hstate, 252 N.Y.S. 198, 140 Misc. 357; 
In re Seabury’s Estate, 177 N.Y.S. 91, 
107 Mise. 705 [aff 180 N.Y.S. 952]; 
In re Newell, 184 N.Y.S. 61. 


61. Cal.—In re Donnellan’s Estate, 
127 P. 166, 164 Cal. 14. 


INeY.— Ine re gv anew liet 1695 Nik. 
367, 181 App.Div. 879 [Laff 120 N.E. 
877, 224 N.Y. 572, and motion den 121 
N.E. 353, 224 N.Y. 545]; In re Cough- 
lin, 157 N.Y.S. 630, 171 App.Div. 662, 
17 Mills Surr. 62 [aff 116 N.E. 1041, 
220 N.Y. 681]; In re Hochhalter’s Es- 
tate, 176 N.Y.S. 264, 106 Misc. 419. 


Pa.—In re Morris’ Estate, 76 Pa.Su- 
per. 50. 


vVt.—iIn re Welch’s Will, 61 A. 145, 
78 Vt. 16. 


Wash.—Siegley v. Simpson, 131 P. 
479, 73 Wash. 69, 47 L.R.A.N.S. 514, 
Ann.Cas:1915B 63. 


Man.—Re Smith, 22 Man. 756. 


{a] Tllustrations.—(1) Where a 
devise named one as beneficiary, but 
gave as her address that of another 
beneficiary, there was a latent am- 
biguity, permitting introduction of 
parol evidence to identify the benefi- 
ciary intended. In re Coughlin, 157 
N.Y.S. 630, 171 App.Div. 662, 17 Mills 
Surr. 62 [aff sub nom. In re Daly’s 
Will, 154 N.Y.S. 895, 90 Misc. 545, 14 
Mills Surr. 374 (aff 116 N.E. 1041, 220 
N.Y. 681)]. (2) In construing a be- 
quest to “my friend Richard H. Simp- 
son,” parol evidence is admissible to 
show that the testator intended to 
make the bequest to ‘‘Hamilton Ross 
Simpson,” although the testator had 
an acquaintance named “Richard H. 
Simpson,” because, although the name 
of the latter exactly corresponds with 
the name in the will, still the bequest 
was to “my friend...’ and the oth- 
er claimant was an intimate friend of 
twenty years’ standing while the one 
whose name more nearly correspond- 
ed was a mere acquaintance, and the 
evidence also disclosed that the tes- 
tator did not know his friend’s full 
name. Siegley v. Simpson, 131 P. 
479, 73 Wash. 69, 47 L.R.A.N.S. 514, 
Ann Casst9155: 163 mlelt. Cycle (3) 
Where the testatrix made a bequest 
to “Catherine Lambert (cousin), now 
or formerly residing at Garden Prairie, 
Illinois,’ and had no cousin answer- 
ing such description when the will 
was made, but was survived by a sec- 
ond cousin, “Catherine Lampert,” 
whose married name was Homan and 
who had resided at such place, and 
had a cousin named Johanna, the 
mother of Catherine L. Homan, and 
who died before the will was made, 
the will presented a latent ambiguity 
dehors the instrument, justifying evi- 


—_ 
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Evidence 


dence to identify the person intended. 
In re Hochhalter’s Estate, 176 N.Y.S. 
264, 106 Misc. 419. (4) Where the 
testatrix gave to “Jennie” and anoth- 
er, “children of brother M.,’” and she 
had a niece Jennie by another broth- 
er, and M’s daughter was “Jane,” and 
married, there was a latent ambigui- 
ty, letting in parol evidence. In re 
Van Viiet, 169 N.Y.S. 367, 181 App. 
Div. 879 [aff 120 N.B. 877, 224 NY. 
572, and motion den 121 N.E. 353, 224 
INSY D4 5) 


[b] Evidence held sufficient: (1) 
To show that a legatee named in a 
will as “Jennie Hartman” was in- 
tended to be “Johanna Hartman,” a 
blood relative of the testatrix, and not 
“Jennie Heintz,” who was related to 
the testatrix only by marriage. Com- 
mercial Trust Co. v. Heintz, 130 A. 
393, 98 N.J.Eq. 15 [aff 181 A. 922, 99 
N.J.Eq. 411]. (2) To show that a will 
describing a beneficiary as “grand- 
son William N.,” intended to describe 
“grandson Boyd C., son of William 
N.,”’ rather than grandson William H. 
Bond v. Riley, 296 S.W. 401, 317 Mo. 
594. (3) Where the testatrix referred 
to a beneficiary as “my cousin, J. B., 
of Fort Wayne,” to show that she 
meant a cousin by marriage living 
in that city rather than a second 
cousin living near that city. Williams 
v. Black, 182 N.E. 351, 42 Ohio App. 
423. (4) Where, in a devise, one per- 
son was named as beneficiary, follow- 
ed by the address of another bene- 
ficiary, to show that the devise was 
intended for the person who actually 
lived at the address given, and a de- 
cree eStablishing the person so in- 
tended as beneficiary was proper. In 
re Coughlin, 157 N.Y.S. 630, 171 App. 
Div. 662, 17 Mills Surr. 62 [aff sub 
nom. In re Daly’s Will, 154 N.Y.S. 895, 
90 Mise. 545, 14 Mills Surr. 374 (aff 
116 N.E. 1041, 220 N.Y. 681)]. 


62. Howard v. American Peace 
Soc., 49 Me. 288. 


63. BWichhorn v. Morat, 193 S.W. 
1013, 175, Key. 80: 


{a] For example, if a legatee or 
devisee is referred to in the will as 
“he,” it cannot be shown by extrinsic 
evidence that the person referred to 
in the will is a female. WFichhorn y. 
Morat, 193 S.W. 1018, 175 Ky. 80. 


pres 4 ieee 
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named or misdescribed beneficiary.°* 


[§ 1188] (3) Misdescription of Property.°® 
roneous or mistaken descriptions of property devis- 
ed or bequeathed may, in some instances, be aided by 
extrinsic evidence,** and, while the broad rules and 
principles governing the subject are almost univer- 
sally recognized,®® their application to particular de- 
seriptions has resulted in considerable confusion of 
opinion as to how far the courts may go in the ad- 
mission of extrinsic evidence with the result that 
many cases are not reconcilable.®® 
are decided on the principle that extrinsic evidence 
may be admitted to identify the property intended 
where a latent ambiguity develops by reason of the 
misdeseription, as where no property exactly an- 
swers the description in the instrument,’ or where 


Hr- 


Some of the cases 


named, it ought not to make any sub- 
stantial difference whether the name 
used is of no other party, or a party 
not intended; the right legatee ought 
to be ascertained. In re Henrickson’s 
Estate, 203 N.W. 778, 163 Minn. 176. 


65. Goodwin v. New Church Board 
of Publication, 160 Ill.App. 4838. 


[a] Rule stated.—A mistake in the 
name or description of a legatee will 
not render a. bequest void if the name 
and description used in the will as ap- 
plied to the facts and circumstances 
proved will identify such person or 
corporation from all others, and every 
fact and circumstance surrounding 
the testator and claimants that would 
aid the court in reaching a conclusion 
as to his motives and purposes in us- 
ing the name in the will in question. 
Goodwin v. New Church Board of 
Publication, 160 Ill.App. 483. 


’ 66. Identification of property by ex- 
ria evidence generally see supra § 
< . 


67. See cases infra this note; and 


notes 68-82. 


{a] Evidence of surrounding cir- 
cumstances.—In case of an erroneous 
or defective description of the prop- 
erty in a will, extrinsic evidence is 
admissible to enable the court to ap- 
ply the terms of the description to 
the actual facts and identify the prop- 
erty. Bimslager v. Bimslager, 154 N. 
E. 135, 323 Ill. 303; Gano v. Gano, 88 
N.Ey 146) 239 Til. 539, 22° LORVAEN.S. 
450. Evidence of surrounding cireum- 
stances generally see supra § 1174. 


ee eR A. O Donate, 82 So. 401, 
a. 5 ? oe v. Roe, 1 d. 
(N.Y.) 541. ven 


69. Perkins v. O’Donald, 82 So. 
401, 77 Fla. 710, 727; Pring v. Swarm, 
157 N.W. 734, 176 Iowa 153; McMahan 
v. Hubbard, 118 S.W. 481, 217 Mo. 624; 
Doe v. Roe, 1 Wend. (N.Y.) 541. 


[a]. “It is to be admitted that 
precedents are not all in accord on 
this question, and that substantially 
the same devise which some courts 
have found fatally defective for want 
of proper description of the property 
has in other cases and by other courts 
been sustained. We shall not under- 
take to harmonize them.” Pring vy. 
Swarm, 157 N.W. 734, 736, 176 Iowa 


64. Patch y. White, 6 S.Ct. 617, 117,| 153 


U.S. 210, 29 L.Ed. 860; Taylor v. Mc- 
Cowan, 99 P. 351, 154 Cal. 798; In re 
Heins’ Hstate, (Cal.App.) 22 P.(2d) 
549; In re Pope’s Estate, 97 N.W. 
1046, 91 Minn. 299. 


[a] Duty to ascertain beneficiary. 
—Where the will is clear that the 
testator bequeaths property to a lega- 
tee for a particular purpose, and it is 
disclosed that such legatee is mis- 


70. U.S.—Patch v. White, 6 S.Ct. 
CL LO aaa wo S.6200,, 290s Hdnes6o 
[rev 12 D.C. 468]. 


Ala.—Higgins y. Tennessee Coal, 
Iron & R. Co., 62 So. 774, 183 Ala. 639, 


Cal.—Taylor v. McCowen, 99 P. 351 
154 Cal. 798. ; 


Ill— Cochran vy. Cochran, 115 N.E. 
142, 277 Ill. 244; Graves v. Rose, 92 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the testator does not own the property he deseribes.74 
However, some of the authorities do not concede that 
a mere erroneous description of the property will 
constitute a latent ambiguity capable of resolution 
by parol,’? and hold that, where the description in 
the will is itself clear and definite,“? extrinsic evi- 
dene¢e is not admissible to show that the testator did 
not own the property described in his will where 
such evidence would not tend to show that there are 
two or more objects conforming to the deseription,** 
since the purpose of such evidence would only be to 
show a mistake, which is not permitted.75 Many of 
the cases are decided by the rule of “false demonstra- 
tion,” that is, where the description of the property 
bequeathed or devised is partly erroneous, the court 
may reject the erroneous portion,’ and if what is 
left of the description is ambiguous as to its applica- 
tion, extrinsic evidence is admissible to identify and 
locate the property intended by the testator,’’ pro- 
vided, however, that there is a sufficient indication 
of intention appearing on the face of the will to jus- 
tify the application of the evidence.7® Likewise, 


N.E. 601, 246 Ill. 78, 30 L.R.A. 601;/N.E. 601, 
Decker vy. Decker, 12 N.E. 750, 121 Tl. 303; 


341. 25 Am.R. 327. 
Iowa.—Stewart v. Stewart, 65 N.W. 75. 


WILLS 


246 Ill. 
Bishop ava Morgan, 82 Til. 


76, 30 L.R.A.N.S. 


Extrinsic evidence inadmissible 
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® 


many courts have held that, where an actual misde- 
seription of the subject matter to be disposed of is 
contained in the will, but from other parts of the 
instrument the real intent of the testator is made 
to appear, extrinsic evidence is admissible to aid 
the court in harmonizing all parts of the will.’® 
Some cases are decided under the broad principle 
that, where there is an error in describing the proper- 
ty, parol evidence is to be admitted for the purpose 
of identifying the property intended to be deserib- 
ed.5° Under a statute permitting the admission of 
parol evidence to explain all ambiguities, cither pa- 
tent or latent,®! it has been held that a devise de- 
seribing a certain parcel of real property which the 
testator did not own may be shown to have been a 
misdescription of another parcel which the testator 
did possess and intend to devise. 


[§ 1189] h. Nature of Estate or Interest Creat- 
ed.88 While parol evidence is not admissible to en- 
large, diminish, or vary the estate or interest given 
by the will,®4 still extrinsic evidence of the surround- 
ing facts and circumstances may be admitted to ex- 


78. U.S.—Patch v. White, 6 S.Ct. 
617, 117 U.S. 210, 29 L.Ed. 860 [rev 12 
D.C. 468]. 


Cal.—In re Heins’ Estate, (App.) 22 


351, 


976, 96 Iowa 620. 


Minn.—In re Pope’s Estate, 97 N.W. 
1046, 91 Minn. 299. 


Mo.—Myher v. Myher, 123 S.W. 806, 
224 Mo. 631; McMahan v. Hubbard 
118 S.W. 481, 217 Mo. 624. 


N.H.—Winkley v. Kaime, 
268. 


N.Y.—Peters v. Porter, 60 How.Pr. 
422; Doe v. Roe, 1 Wend. 541. 


hio.—Walsh vy. Walsh, 32 Ohio C. 
SNE aR B 


Va.—Roy’s Ex’rs v. 
Gratt. (66 Va.) 599. 


W.Va.—Wilson v. Perry, 1 S.E. 302, 
29 W.Va. 169. 


[a] Description of section num- 
bers alone.—An ambiguity arising 
from the description of the subject 
of a devise by section numbers alone, 
without indicating the township, 
range, county, or state may be ex- 
plained by extrinsic evidence. Graves 
Vv. rapt 92 N.E. 601, 246 Ill. 76, 30 L. 
R.A. 


Ts seen v. White, 6 S.Ct. 617, 117 
TH.S) 4220; 29) et Bid. 860siirev 12, Dc. 
468]; Allen v. Lyons, 1 F.Cas.No. 227, 
2 Wash.C.C. 475; Taylor v. McCowen, 
G9VER. 2385155154 Cal. 798; Eckford v. 
Eckford, 58 N.W. 1093, 91 Iowa 54, 26 


32 N.H. 


Rowzie, 25 


TRIALS 30: Eckford v. Eckford, 
(Iowa) 53 N.W. 345; Pemberton v. 
Perrin, 144 N.W. 164, 94 Neb. 718, 


Ann.Cas.1915B 68. 


[a] Stock identified as property 
referred to.—Where a will devised 
land on Long Island, and it appeared 
that the testatrix owned no property 
there, but had tormerly owned an 
interest in property which had been 
conveyed to a corporation in exchange 
for corporate stock, extrinsic evi- 
dence is admissible to show that the 
testatrix intended to give the corpo- 
rate stock to the devisee. In re Cart- 
ledge’s Estate, 192 N.Y.S. 838, 118 
Mise. 131. 


72. Perkins v. O’Donald, 82 So. 401, 
PUR a, 110,02 

73. Graves v. Rose, 92 N.E. 601, 246 
TIS 076, 80) Ln Rea NS ,3 08. 


74, Perkins v. O’Donald, 82 So. 401, 
77 Fla. 710, 727; Graves v. Rose, 92 


to show mistake see infra § 1186. 


76. tr wees description see in- 
fra § 1375 


Vin U.S.—Pateh v. White, 6 S.Ct. 
617, 117 U.S. 210, 29 L.Ed. 860 [rev 
12 D.C. 468]. 


Cal.—In re Heins’ Estate, (App.) 22 
P.(2d) 549. 


D.C.—Association ot Survivors of 


Seventh Georgia Regiment v. Larner, 
55. App: C156) 3 Hyezd) 201, 
Ill.—Stevenson vy. Stevenson, 130 


N.E. 771, 297 Ill. 338. 


Iowa.—Whitehouse vy. Whitehouse, 
113 N.W. 759, 136 Iowa 165; Stuart v. 
Stuart, 96 Iowa 620. 


Ohio.—Ashworth y. Carleton, 12 
Ohio St. 381. 


Pa.—Brooklyn Trust Co. v. War- 
rington, 120 A. 825, 277 Pa. 204. 


Prva v. McCall, 38 S.C.L. 


Alta.—Re Cust, 3 Alta.L. 35. 


Ont.—Re Clement, 22 Ont.L. 121, 17 
Ont.W.Rs 1105 2: Ont Wenn "1272 "Re 
Shaver, 6 Ont. 312. 


[a] Applied to personal property. 
—The function of parol evidence un- 
der the doctrine of “false demonstra- 
tion” is to enable the court to strike 
out the part of the description which 
is false and to identify the subject 
matter. Thus, where it is shown that 
the testator never did own the com- 
mon stock he described, but he did at 
the time of making the will and at his 
death own preferred stock of the de- 
scribed company, a proper case for 
applying the rule arises. In re Heins’ 
Estate, (Cal.App.) 22 P.(2d) 549. 


[b] Applied to real property.— 
Where a will purported to devise “my 
real estate and property known as 
Nos. 1208, 10 and 12 8. C. street,”’ 
and it appeared that the testatrix did 
not own the property at 1208, but did 
own property at 1204, it was held 
that, the description being true in 
part but not in the particular of the 
number, parol evidence regarding 
ownership of such properties was ad- 
missible to show what estate was 
intended to pass. Brooklyn Trust Co. 
vy. Warrington, 120 A. 825, 277 Pa. 204. 


P.(2d) 549. 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D:.C. 156, 3 H.(2d)° 207, 


Ijl.— Stevenson v. Stevenson, 130 N. 


Hae AO Woe 

Pa.—Brooklyn Trust Co. v. War- 
pag 120. A. 825, 277 Pa. 204: 

79. al—In re Heins’ Bstate, 


(App.) Se P.(2d) 549, 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


Miss.—Christman v. Magee, 67 So. 
49, 901, 108 Miss. 550. 


N.Y.—In re People’s Trust Co., 174 
N.Y.S. 889, 106 Misc. 609. 


R.I.—Merrill v. Macomber, 
642, 37 R.I. 458. 


[a] Harmonizing discordant ele- 
ments.—(1) Where two. elements 
characterizing the mortgage in a will 
making a bequest for its payment 
point unfailingly to the encumbrance 
on a certain house, and the third ele- 
ment locates it on the wrong street, 
an ambiguity lurks in the descrip- 
tion, which must be solved by parol 
evidence. In re People’s Trust Co., 
174 N.Y.S. 889, 106 Mise. 609. (2) 
Where a devise contained an errone- 
ous description, there being no sec- 
tion of the number described in the 
named township, but the testator fur- 
ther attempted to identify the land 
as land in B county which the tes- 
tator had contracted to sell, parol evi- 
dence was admissible to identify it. 
Christman v. Magee, 67 So. 49, 901, 108 
Miss. 550. 


Construction of will as whole see 
supra §§ 1153-1156. 


80. Wilmes v. Tiernay, 174 N.W. 
271, 187 Iowa 390; Pring v. Swarm, 
157 N.W. 734, 176 lowa 153. 


81. Ga. Code § 2457. 


82. Rogers v. Rogers, 3 S.E.- 45k, 
78 Ga. 688. 


83. Estates and interests devised 
generally see infra § 1488 et seq. 
84. U.S.—Barber v. Pittsburg, etce., 


RECO lS: Ct. 483 '66- user 
41 L.Ed. 925; King y. Ackerman, 2 


93 A. 
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plain the estate or interest ereated by the will®® 
where there is uncertainty or ambiguity,®® but not 
Thus the evidence of the circumstances 
surrounding the testator may be admitted to show 
the effect of a devise or bequest,** or to explain the 
A charge on a be- 
quest, devise, or other property cannot be shown, 
explained, or varied by extrinsic evidence, where the 


otherwise.8* 


condition attached to a legacy.®® 


Black 408, 17 L.Hd. 292; Hatch v. 
Ferguson, 57 F. 966 [aff 68 EF. 43, 15 
GX CIN 3) PA Frege rel Wl Soc NR NE | 


go tanush v. Hubbard, 41 Ark. 


Cal. In re Doan’s Estate, 213 P. 


53, 190 Cal. 412. 
Conn.—Chappel v. Avery, 6 Conn. 
Sits 


D.C.—Brown y. Wells, 45 App.D.C. 
428, 


Fla.—Robinson v. Randolph, 21 Fla. 
629, 58 Am.R. 692. 


Ga.—Smith v. Williams, 15 S.E. 130, 
89 Ga. 9, 32 Am.S.R. 67; Gillespie v. 
Schuman, 62 Ga. 252; Armistead v. 
Armistead, 32 Ga. 597. 


Ind.—Doe ex dem. Rush v. Kinney, 
3 Ind. 50; Mundhenk v. Bierie, 135 N. 
E. 493, 81 Ind.App. 85. 


Ky.—Carpenter Vv. Carpenter’s 
Trustee, 84 S.W. 737, 119 Ky. 582, 27 
Ky.L. 206, 115 Am.S.R. 275, 68 L.R.A. 
637, 10 Prob.Rep.Ann. 82. 


Mass.—Crocker v. Crocker, 11 Pick. 
252. 


N.J.—L’Hommedieu v. L’Homme- 
dieu, 131 A. 302, 98 N.J.Ea. 554. 


N.Y.—In re Douglas’ Will, 162 N. 
Y.S. 853, 97 Misc. 208, 17 Mills Surr. 
480. 


Pa.—Reagan v. Curran, 75 A. 362, 
226 Pa. 265; Reynolds’s Hst., 13 Pa. 
Dist. 604. , 


R.I.—Rhode Island Hospital Trust 
Co. v. Tucker, 155 A. 661, 51 R.I. 507, 
83 A.L.R. 1253 [rearg den 157 A. 927 
(supplemented 160 A. 465, 52 RI. 
2T Dl Chapin vi Ell, TRE 446: 


Eng.—Millard v. Bailey, L.R. 1 Ea. 
7Q 


[a] Existence of trust cannot be 
shown under such cireumstances. In 
re Doane’s Estate, 213 P. 53, 190 Cal. 
412; Bryan v. Bigelow, 60 A. 266, 77 
Conn. 604, 107 Am.S.R. 64, 10 Prob. 
Rep.Ann. 632; Moran vy. Moran, 73 
N.W. 617, 104 Iowa 216, 65 Am.S.R. 
443, 39 L.R.A. 204; In re Douglas’ 
Will, 162 N.Y.S. 853, 97 Misc. 208, 17 
Mills Surr. 480. 


[b] Testator’s intention to with- 
draw his gift from devisee’s credi- 
tors will not be presumed from sur- 
rounding circumstances, of which the 
creditor has no record notice, when 
such intention is not expressed in, or 
necessarily implied from, the terms 
of the instrument creating the trust. 
Pickens v. Dorris, 20 Mo.App. 1. 


[ec] Gift in lieu of claims.—(1) 
That a gift by will was intended to be 
in lieu of dower (Timberlake v. Par- 
ish’s Ex’r, 5 Dana (Ky.) 345; Hall v. 
Hall, 42 S.C.L. 407, 64 Am.D. 758) 
(2) or in lieu of other claims (Rog- 
ers v. Rogers, 45 S.E. 176, 67 S.C. 168, 
100 Am.S.R. 721) cannot be shown by 
parol. 


Admissibility to avoid fraud see 
supra § 11738. 


85. U.S.—Northrop v. Columbian 


WILLS 


eral. 


Lumber Co., 186 F. 770, 108 C.C.A. 640. 


Cal.—In re Langdon’s Hstate, 62 P. 
ASA L297. Cali 454. 


Conn.—Appeal of Scully, 98 A. 350, 
$1 (Conn. 45,.-Anm Casi oie; haa One 


ise We v. Wells, 45 App.D.C. 


Ga.—Doyal v. Smith, 28 Ga. 262. 


Md.—Farmer v. Quinn’s Trust Es- 
tate, 105 A. 763, 133 Md. 558. 


Mo.—McMahan v. Hubbard, 118 S. 
W. 481, 217 Mo. 624; Webb v. Hay- 
den, 65 S.W. 760, 166 Mo. 39, 7 Prob. 
Rep.Ann. 183. 


Neb.-—In re Hansen’s Estate, 127 N. 
W. 879, 87 Neb. 567. 


N.H.—Morgan y. Dodge, 
255, 82 Am.D. 213. 


N.Y.—In re Rau’s Estate, 139 N-Y. 
S. 526. 


Pa.—Ormsby’s Hstate, 15 Pa.Dist.& 
Co. 339; Rosenberry’s Est., 20 Pa. 
Dist. 1047. 


S.C.—Elsworth v. Buckmyer, 10 S. 
C.L. 431. 


Tenn.—Hennegar v. Deadrick, (Ch. 
A.) 54 S.W. 138. 


Tex.—McKnight y. Cage, (Civ.App.) 
183 S.W. 854. 


Utah.—In re Pickard’s Hstate, 129 
P. 353, 42 Utah 105. 


Vt.—Van Amee v. Jackson & Ketch- 
am, 35 Vt. 173; Maeck v. Nason, 21 
Wit. 1155-52-Am D414" 


[a] On issue as to whether devis- 
es to wife and son were in fee or with 
limitation over it is competent to 
show the quantity and kind of testa- 
tor’s estate and that the land devised 
to his son was derived from the son’s 
mother, the first wife of the testator, 
and that the income of the estates de- 
vised was insufficient to support the 
devisees, and that the testator was 
solicitous to provide generously for 
them. Hennegar v. Deadrick, (T’enn. 
Gh.A..) 54 S.W: 138. 


What surrounding circumstances 
may be shown generally see supra §§ 
PI; eG 


86. In re Langdon’s Estate, 62 P. 
, 129 Cal. 451; Doyal v. Smith, 28 
Ga. 262; In re Rau’s Estate, 139 N.Y. 
S. 525; In re Pickard’s Estate, 129 P. 
353, 42° Utah 105. 


87. Nunn v. Titche-Goettinger Co., 
(Tex.Civ.App.) 196 S.W. 890 [aif 
(Commn.App.) 245 S.W. 421]. 


88. In re Hastings, 15 N.Y.St. 420, 
6 Dem.Surr. 307 (to show that a lega- 
cy which appears to be general was 
intended to be specific). 


[a] Whether gift was intended as 
absolute gift or as advancement may 
be ascertained by parol evidence of 
the donor’s declarations at the time 
or of the donee’s admission afterward, 
or by proof of facts from which the 
intention may be inferred. Nolan’s 
Ex’rs v. Bolton, 25 Ga. 352; Justis v. 


44 N.H. 
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language is plain and unambiguous,®° although in 
case of an ambiguity, evidence of the surrounding 
circumstances may be received to ascertain whether 
such a charge does exist.9! 

[§ 1190] E. Designation of Beneficiaries 
Their Shares*92—1, General Principles—a. In Gen- 
The cardinal rule in the construction of wills 
that the intention of the testator must be ascertain- 


and 


Justis, 57 A. 28, 99 Md. 69. 


[b] Whether legacy was cumula- 
tive or substitutional may be proved 
by parol. Gould v. Chamberlain, 63 
N.E. 39, 184 Mass. 115; Webley v. 
Langstaff, 3 S.C.Hq. 504. 


$9. Phillips v. Ferguson, 8 S.E. 
2485) Va. 609; 17 CAriSt Rey mee 
R.A. 837; Herbert v. Reid, 16 Ves.Jr. 
481, 33 Reprint 1067. 


[a] Identifying person.—Where a 
devise is conditioned on a _ benefi- 
ciary’s not marrying into the family 
of a named person, extrinsic evidence 
is admissible to identify the individ- 
ual referred to. Phillips v. Ferguson, 
SiS EB. 241,085 “Vaz 509017 AnmsS Ras, 
DL RAL Soils 


[b] Continuance in service.— 
Where a legacy is given to a servant 
provided she be in the testator’s serv- 
ice at his death, evidence of the dec- 
ljarations of the testator is admissible 
to show whether or not he considered 
that the servant had left his service. 
Herbert v. Reid, 16 Ves.Jr. 481, 33 Re- 
print 1067. 


90. King v. Ackerman, 14 F.Cas. 
No..7,786 [aff 2 Black 408, 17 L.Ed. 
292]; Bishop v. Howarth, 22 A. 432, 
59 Conn. 455; Golder v. Chandler, 32 
A. 784, 87 Me. 63; In re Haines’ Ex’rs, 
S_ N.J.Eq. 506. See Pinckney v. 
Pinckney, 19 S.C.Eq. 218 (holding that 
evidence should not be admitted to 
prove the amount of debts as com- 
pared with a fund provided for pay- 
ing them in order to show that the 
residuary property should first be ap- 
plied toward paying the debts and 
that the fund specifically provided for 
paying them should be used only in 
case the residue should be insufficient 
for that purpose). 


{a] Parol evidence that testator’s 
personal estate was insuSicient to pay 
the legacies given by his will cannot 
be resorted to for the purpose of af- 
fecting the construction of the will! 
and charging the legacies as liens on 
the realty. Wentworth v. Read, 46 
N.E. 777, 166 Il. 139, 2 Prob.Rep.Ann. 
253 [aff 61 Il]l.App. 539]; Fries v. Os- 
born, 82° NEE. 716,190 N35, 19 Te 
R.A.N.S. 457 and note, 13 Prob.Rep. 
Ann. 130; McGough vy. Hughes, 30 A. 
851, 18 Rv. ‘768. 


Charge of legacies on property gen- 
erally see infra §§ 2471-2556. 


Parol evidence to show legacy to 
debtor released debt see infra § 2154. 


91. Bishop v. Howarth, 22 a. 432, 
59 Conn. 455; Leigh v. Savidge’s 
Ex’rs, 14 N.J.Eq. 124; Snyder v. War- 
basse, 11 N.J.Bq. 463; Van Winkle v. 
Van Houten, 3 N.J.Eq. 172. See also 
Dreyfuss v. Freud, 189 Ill. Aps. 417, 


92. Cross references: 


Designation of shares see 
1301-1311. 


Evidence in aid of identification of 
beneficiary see supra §§ 1182-1184. 


Substitution see infra §§ 1356-1370. 
Survivorship see infra §§ 1340-1355. 


infra §§ 
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ed and the will construed so as to carry out that in- 
tention, provided it does not conflict with any posi- 
tive rule of law or of public policy,®® applies to the 
ascertainment of the intended beneficiary of the tes- 
Great liberality is shown in seeking the in- 
tention of the testator in this respect.?® 
determine the object of the testator’s bounty, the 
court may inquire into every material fact relating 
to the person who claims to be interested in the 
will,°® and into the circumstances of the testator,®? 
Where particular 


tator.?4 


and of his family and affairs.°* 


93. See supra § 1118. 


94. Ind.—Sigler v. Shelly, 105 N.E. 
403, 56 Ind.App. 685. 


Ky.—Hughes v. Cleveland Jewish 


Orphan Asylum, 212 S.W. 428, 184 
Ky. 461. 

N.J.—Johnson vy. Haldane, 124 A. 
63, 95 N.J.Eq. 404. 

N.Y.—Lafrinz v. Whitney, 186 N. 
Vesna e195) App: Diy. .dotoulrev, -on 


other grounds 134 N.E. 852, 233 N. 
Wa Oeil’. 


Tex.—National W. C. T. U. v. An- 
derson, (Civ.App.) 14 S.W.(2d) 956. 
See to same effect Clark v. Camp- 
vee 133 A. 166, 82 N.H. 281, 45 A.L.R. 

33. 


[a] Gift to each of testator’s chil- 
dren and one of them by name merely 
means that the testator intends to 
emphasize the fact that the named 
child is to take, even though there is 
elsewhere a gift to her. Finch v. 
Hunter, 230 S.W. 553, 148 Ark. 482. 


[b] Gift to “named beneficiaries” 
means those persons receiving, or en- 
titled to receive, a benefit who sur- 
vive the testator. In re Jones’ Es- 
tate e134 Noyes. 18599975 47, 8 
Mills Surr. 504. 


[c] Persons who would “inherit.” 
—(1) Where testator bequeathed real 
and personal property in trust for 
C. for life, with power to convert the 
realty into personalty, which was 
done, remainder to those who would 
inherit the property from C., the word 
“inherit” was used in the sense of 
“take” and not its strict legal sense; 
and hence, on C.’s death, the remain- 
der passed to her husband under Gen. 
L. (1909) ec. 312 § 10. Quinn v. Hall, 


Misc. 


ST AM Tay 32° Ribir56;," Ann.Cas.1917C 
373. (2) Inherit defined generally see 


SinGrdn ip) LOS. 


95. Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433; Adams v. 


Carrie F. Wright Hospital; 132 -A. 
525, 82 N.H. 260. 
96. Coon v. McNelly, 98 N.H. 218, 


254 Ill. 39, 42 [quot Wigram Wills 
(2d ed) p 142]; Stuart v. Brown, 42 
IN: Y¥25:41365,, 11 “App: Div. 492; .In re 
Stocum’s Will, 94 N.Y.S. 588; Doe v. 
Taylor, 6 N.B. 525, 538 [quot Wigram 
Wills]. 

¢7. Mason vy. Massachusetts Gen- 
eral Hospital, 93 N.E. 637, 207 Mass. 
419; Stuart v. Brown, 42 N.Y.S. 365, 
11 App.Div. 492; In re Stocum’s Will, 
94 N.Y.S. 588; Doe v. Taylor, 6 N.B. 
525, 538 [quot Wigram Wills]. 

Rule generally see supra § 1120. 

98. Stuart v. Brown, 42 N.Y.S. 365, 
11 App.Div. 492; In re Stocum’s Will, 
94 N.Y.S. 588; Doe v. Taylor, 6 N.B. 
525, 538 [quot Wigram Wills]. 

99. Me.—Everett v. Carr, 59 
ByPAary 

N.Y.—In re Marsh’s Will, 257 N.Y. 
S. 514, 143 Mise. 609; Morrow v. Mc- 
Mahon, 71 N.Y.S. 961, 35 Misc. 348. 


N.C.—Gurley v. Wiggs, 135 S.E. 


Me. 


WILLS 


In order to 


858, 192 N.C. 726; Tayloe v. Bond, 45 


ICE 5: 

Pa.—In re Whiteside’s Estate, 153 
A. 728, 302 Pa. 452; In re Solms’ Es- 
LAUC OSE Ao OO mao as ee oD smb ice 
Jones’ Will, 60 A. 915, 211 Pa. 364, 
107 Am.S.R. 581, 69 L.R.A. 940, 3 Ann. 
Cas. 221, 10 Prob.Rep.Ann.- 490; 
Brown's Estate, 1 Pa.Dist.&Co. 29. 


gneee a coanelt v. Garrett, 21 S.C.Eq. 

dae 

ee Be re Whorwood, 84 Ch.D. 
6. 


[a] Statute which provides that 
every will shall be construed, with 
reference to the real and personal es- 
tate comprised therein, to speak and 
take effect as if it had been executed 
immediately before the death of the 
testator, unless a contrary intention 
shall appear by the will, applies only 
to the property, and not to the lega- 
tees. Garrison v. Eborn, 56 N.C. 228. 


1. Cross references: 


As to designation of residuary benefi- 
ciliary see infra § 1194. 
Certainty in designation: 
As affecting validity of will as a 
whole see supra § 262 in 68 C.J. 
Of beneficiaries of testamentary 
trusts see infra § 1835. 
Definiteness of charitable bequests see 
Charities §§ 58-61. 


2. Ky.—United States Fidelity & 
Guaranty Co. v. Douglas’ Trustee, 120 


Se 328, 134 Ky. 374, 20 Ann.Cas. 
993. 

Mass.—Loring vy. Dexter, 152 N.E. 
356, 256 Mass. 273; In re Smart’s Es- 
tate, 142 N.B. 759, 248 Mass. 285; 


Cavan v. Woodbury, 133 N.B. 95, 240 
Mass. 125; Sanger v. Bourke, 95 N. 
E. 894, 209 Mass. 481. 


Minn.—-Society of Most Precious 
loge vy. Moll, 53 N.W. 648, 51 Minn. 
Md. 

Mo.—Bishop v. Broyles, 22 S.W.(2d) 
790, 324 Mo. 69. 


N.H.—Hastings~v. Bridge, 
273; - Clark v. Campbell, 133 A. 
$2 N.H. 281, 45 A.L.R. 1438. 


R.I.—Brown v. Hughes, 142 A. 


Va.—Harly v. Arnold, 89 S.E. 
119 Va. 500. 


Wash.—Cross vy. Cross, 
23 Wash. 673. 


Eng.—Holt v. Sindrey, L.R. 7 Eq. 
es 


And see cases infra note 3. 


3. <Ark.—Combs v. Combs, 291 S. 
W. 818, 172 Ark. 1073, 1083 [quot Cyc]. 


Ga.—Beall v. Drane, 25 Ga. 430. 
Ind.—Judy v. Williams, 2 Ind. 449. 


Ky.—Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.W. 428, 184 Ky. 
461. 

N.J.—American Dramatic Fund As- 
soc. v. Lett, 6 A. 280, 42 N.J.Eq. 43. 


N.Y.—Shipman v. Rollins, 98 N.Y. 


166 A. 
166, 


617. 
900, 


63 P. 528, 


deseribed with certainty. 
such that he ean be readily identified and distinguish- 
ed from every other person.’ If the beneficiary is in- 
sufiiciently designated, the bequest or devise is void 
for uncertainty,* and the property must go as in the 


[69 C.J.] 165 


words are used to identify a particular beneficiary or 
object, they are held to refer to the time of the exceu- 
tion of the will.°® 

[§ 1191] b. Certainty im Designation.1 
that a beneficiary may take under a will he must be 


In order 


2 


The certainty must be 


311 [rev 33 Hun 89]; Thorn v. Hall, 
41 N.Y.S. 1054, 10 Avp.Div. 412 [aff 
55 N.H. 1101, 160 N.Y. 661]; Kimball 
52 Chappel, 18 N.Y.S. 30, 27 Abb.N.Cas. 
AM 


Porto Rico.—Alvarez v. Registrar 
of Property, 3 Porto Rico 252. 


“Tf the language which he employs 
to designate his beneficiary is suffi- 
cient to enable the court from the 
face of the will, or in view of the 
circumstances, to determine who was 
intended, the devise will not fail, and 
the one so ascertained to be the in- 
tended .devisee will take the prop- 
erty.” Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.W. 428, 184 Ky. 
461, 463. 


[a] Reference in will to agreement 
may sufficiently designate the benefi- 


ciaries. Heagy’s Estate, 4 Pa.Super. 
493. 

[b] “Idiot” does not include a fee- 
ble-minded son , of the _ testator. 
Thomas vy. Nolen, 153 S.E. 647, 154 
Va. 446. 

[ec] Unintentional omission (1) 


cannot be supplied by the court where 
it does not appear who was intended 
and there is no ambiguity on the 
face of the will, no fraud, and no 
mistake by the testator as to any fact. 
Brokaw v. Peterson, 15 N.J.Eq. 194. 
(2) So, an omission of one child ina 
codicil does not entitle such child to 
the entire residuary estate. Snow v. 
Ferril, 8 S.W.(2d) 1008, 320 Mo. 543. 


[d] Devise or bequest by implica- 
tien.—Under a will giving the residu- 
ary estate to the children of the tes- 
tatrix, and providing that if any child 
died without issue or died without 
surviving husband or wife his or her 
share should go to the surviving chil- 
dren, that if all died without issue or 
without husband or wife surviving the 
whole residue should go to third per- 
sons, and that if any child died leay- 
ing issue such issue should take the 
parent’s share, the surviving husband 
or wife of any child dying without is- 
sue is entitled absolutely to the share 
of such deceased child, although there 
is no express provision to that effect. 
In re Smith’s Will, 186 N.W. 180, 176 
Wis. 494. 


[e] Devise to testatrix’ adopted 
daughter means the provision is to 
be interpreted as though she were 
the natural offspring. In re Dare’s 
Bstate, 235 P. 725, 196 Cal. 29 


[f] Reference to other provisions. 
—(1) A testamentary gift to each of 
“said grandsons” refers to the next 
antecedent clause in which two grand- 
sons are indicated by name (Le Flore 
v. Handlin, 240 S.W. 712, 183 Ark. 
421), (2) in view of the general rule 
(see Said 54 C.J. p 1118) (3) that the 
word “said’”’ relates to the next ante- 
cedent (Le Flore v. Handlin, supra), 


4 Ark.—Combs vy. Combs, 291 S.w. 
818, 172 Ark. 1073, 1083 [quot Cyc]. 


Conn.—Hughes y. Daly, 49 Conn. 34 
Ga.—Beall v. Drane, 25 Ga. 480. 


166 [69 C.J.] 


case of intestacy.® 


[§ 1192] c. Mode of Designation—(1) Designa- 
The use of names in designating: the 
beneficiaries 1s but to make a distinction between. 
person and person,® and while designation of benefi- 
ciaries by names is not necessary,’ such designation 
is sufficient if it can be definitely ascertained whom 


tion by Name. 


Iowa.—Lepage v. McNamara, 5 


Iowa 124. 


Md.—Henry Watson Children’s Aid 
Soc. v. Johnston, 58 Md. 139; Tolson 
Vewlolison, 10eGalité J. 159% 


Mass.—-Loring v. Dexter, 152 N.E. 
856, 256. Mass. 273) In’ re Smarts 
Hstate, 142 N.E. 759, 248 Mass. 285; 
Hall v. Hall, 123 Mass. 120. 


Minn.—In re Casey’s Estate, 126 
NIW.5401, 2112 Minn. 43) °137 ‘Am:8.R. 
531; Society of Most Precious Blood 
v. Moll, 53 N.W. 648, 51. Minn. 277. 


Mo.—Bishop v. Broyles, 22 S.W. 
(2d) 790, 324 Mo. 69. 


N.H.—Hastings v. Bridge, 166 A. 
wie: Clark, vi Canipbell, 133: Ay 166, 
82 N.H. 281, 45 A.L.R. 1438. 


N.J.—Steen v. Steen, 59 A, 675, 68 
N.J.Eq. 472. 


N.Y.—Leggett v. Stevens, 77 N.E. 
874, 185 N.Y. 70; Thorn v. Hall, 41 
N.Y.S. 1054, 10 App.Div. 412 [aff 55 N. 
Be LLOLS 160 NY. 66L] 3" Mitehell -v. 
Rye Presb. Church, 3 Dem.Surr. 603. 


Pa.—Reynolds’ HEst., 29 Pa.Co. 369. 
See Mecllvaine’s Estate, 30 Pa.Dist. 
725 (where it is impossible to construe 
a@ provision intestacy results). 


R.i.—Brown v. Hughes, 142 A. 617; 
Perry v. Brown, 121 A. 209, 45° RI. 
210. 


Va.—Robinsons v. Allen, 11 Gratt. 
(52. Va.) 785. 
Png.—Cope v. Henshaw, 35 Beav. 


420, 55 Reprint 958. 


[a] Rule applied.—(1) In a devise 
to the testatrix’ son, and, if he should 
die without heirs, to whomever was 
his best friend, the limitation is void 
for uncertainty. Early v. Arnold, 89 
S.E. 900, 119 Va. 500. (2) A bequest 
to ‘brother,’ there being two brothers, 
is void for uncertainty. In re Han- 
Ser 132) NAYes.4 2510, 72), Mise, 610,48 
Mills Surr. 252; Smith v. Ahern, 161 
Lene O46. 0) Goon Ne wiOKd| 
“family” when used in a will as de- 
scriptive of beneficiaries was former- 
ly held void for uncertainty (Tolson 
vy. Dolson, 10 Gill & J. 159; Doe v. 
Fleming, 2 C.M.&R. 638, 150 Reprint 
271; Doe vy. Joinville, 3 East 172, 102 
Reprint 563; Robinson vy. Waddelow, 
8 Sim. 134, 8 Eng.Ch. 134, 59 Reprint 
54), (4) but is now generally upheld 
as sufficiently certain (Hall v. Steph- 
ens, 65 Mo. 670, 27 Am.R. 302; Am- 
sterdam First Nat. Bank v. Miller, 49 
N.Y.S.' 981, 24 App-Div. 551, 27 N.Y. 
Civ.Proc. 167 [rev on other grounds 
57 N.E. 308, 168 N.Y. 164];. Hill's 
Ex’rs v. Bowman, 7 Leigh (34 Va.) 
650; Stuart v. Stuart, 18 W.Va. 675; 
Whelan v. Reilly, 3 W.Va. 597; Greg- 
ory v. Smith, 9 Hare 708, 41 Hng.Ch. 
708, 68 Reprint 698). (5) A testa- 
mentary gift to “relatives of my de- 
ceased wife, Vivian E. Kurtz—one., 
fifth of the same, as my executors 
have been otherwise instructed,’ is 
void for uncertainty as to the bene- 
ficiaries, where no instructions have 
been received by the executors. Kurtz 
v. Kurtz, 175 N.H. 694, 123 Ohio St. 
425. (6) The word “friends” as ces- 
tuis que trust has no precise sense 
and is too indefinite. 


Clark v. Camp-: 


WILLS 


the testator intended.® 
ordinarily a sufficient designation.° 


[§ 1193] (2) Designation by Description and Not 
The use of description in designating the 
beneficiaries is but. to make a distinction between 
person and person!® and it is sufficient if he is de- 
seribed by words which denote the person meant by 


by Name. 


bell, 133 A. 166, 82 N.H. 281, 45 A.L.R. 
1433. (i) “Posterity,” as used in a 
devise, embraces not only children, 
but descendants to the remotest de- 
gree. Breckinridge v. Denny & Faulk- 
ner, 8 Bush (Ky.) 523. (8) A direc- 
tion to an executor to expend the “rest 
and residue” of the income ‘for cloth- 
ing, schooling and incidental expens- 
es” was held to be intended for the 
benefit of the testator’s daughter, who 
was the principal beneficiary. Ham- 
mill: v. Anderson, 110 A. 422, 43 R.I. 
103. (9) An instrument naming a 
person as ‘‘soul beneficiary” and then 
immediately providing that on the 
maker’s death such person should di- 
vide the land between himself and an- 
other after payment of the maker’s 
debts, was held not void for uncer- 
tainty of devisee. Howard’s Ex’r v. 
Dempster, 54 S.W.(2d) 660, 246 Ky. 
158. (10) A provision in ‘a codicil 
that a person not named for bequests 
by being overlooked by the testator, 
felt by the executors to be an over- 
sight, be liberally provided for before 
provision of any charitable object, 
was unenforceable, because too indefi- 
nite and uncertain. Egleston vy. Trust 
Co. of Georgia, 93 S.E. 878, 147 Ga. 
BLS: (11) A codicil directing that 
property given by will to the testa- 
tor’s predeceased wife should go to 
persons who would have taken if the 
wife had outlived the testator. was 
void for uncertainty of beneficiaries. 
Brown v. Hughes, (R.I.) 142 A. 617. 
(12) “Most needy and deserving,’ as 
applied to relatives, will be eliminated 
as too uncertain. In re Stewart, 30 
Man. 382. (13) A will giving to a 
daughter a life estate in the residue, 
“and if she should die without leaving 
an heir, then I want all that I have 
given her divided into three equal 
parts, and put on interest for the 
benefit of my grandchildren, to be giv- 
en to them after they reach the age 
of 21. If R.’s children should not live 
to that age, I want their shares to be 
given to L.’s” etc., is not void for 
uncertainty as to the limitation over. 
Garber v. Saufley, 109 S.E. 306, 131 
Va. 514. (14) A bequest for a monu- 
ment for the testator’s grave is not 
void on the ground that there is no 
ascertained beneficiary. In re Board- 
man’s Will, 20 N.Y.S. 60, Pow.Surr. 
Wile 5 


5. See supra § 1148. 


6. American Dramatic Fund Assoc. 
v. Lett, 6 A. 280, 42 N.J.Eq. 43. 


7. Conn.—Brewster vy. McCall's 
Devisees, 15 Conn. 274. 


Ga.—Hills v. Atlanta Art Associa- 
tion, 89 S.H. 1084, 145 Ga. 856 [cit 
Cyc]; Chesney v. Selman, 71 Ga. 384. 


Ind.—Dennis v. Holsapple, 47 N.E. 
631, 148 Ind. 297, 62 Am.S.R. 526, 46 
R.A. 168. 


Me.—Pushor y. Hilton, 122 A. 673, 
123 Me. 225. 


Pa.—In re Reinheimer’s Estate, 108 
A. 412, 265 Pa. 185 [quot Hartz’s Hs- 
tate, 9 Pa.Dist.&Co. 206, 207]. 


vt.—Button y. American Tract Soc., 
eh Nill BO : 


Va.—Bosserman y. Burton, 120 S.H. 
261,137 Va. 502. 


[§§ 1191-1193 


Designation by nickname is 


[a] Well considered case.—Brews- 
ter v. McCall’s Devisees, 15 Conn. 274. 
See Button v. American Tract Soc., 23 
Vt. 336, 349 (so saying). 


8 Estep v. Mackey, 52 Md. 592; 
American Dramatic Fund Assoc. v. 
Lett, 6 A. 280, 42 N.J.Eq. 43; Ballan- 
tyne v. 'Turner, 59 N.C. 224; Turner’s 
Hst., 5 Pa-Dist..285; (L38*ParCow1275 


[a] Name cannot be changed by 
the court or by any person. National 
WC. Toei wk Anderson) (hex Cive 


App.) 14 S.W.(2d) 956. 


[b] Maxim; Noscitur a sociis, ap- 
plies. Ballantyne v. Turner, 59 N.C. 
224. ‘“Noscitur a sociis’” 46 C.J. p 496 


text and note 33. 


[c] Particular gifts construed.— 
(1) Where a will gave an interest in 
the remainder in a bequest to ‘“‘chil- 
dren (of, 1M. pV.2 8:7) MB andmtite 
fourlchildren iof) Weeds Wis, Gees Vicia, 
V.,” the word “children” as designat- 
ing those of M V B does not refer to 
the children of J M B, and J M B, be- 
ing alive, is beneficiary, and not his 
child or children, although in the 
event of his decease they would take 
as his heirs. In re Mays’ Estate, 196 
S.W. 1039, 197 Mo.App. 555. (2) Be- 
quests to “————— Melvin,” the 
blank and surname appearing three 
times in succession, go to three sons 
of a married daughter, rather than to 
a granddaughter born after the exe- 
cution of the will. In re Blasius’ Will, 
236>,N.Y.Sa 888, 184 Misefs753. (3) 
Where a devise is made to a person by 
name and he dies and another person 
is born and given the same name as 
the deceased person, the subsequent- 
ly born person cannot take under the 
devise to the deceased one. Estep v. 
Mackey, 52 Md. 592. (4) Bequests 
in a holographic will to individuals 
were held to be bequests to them per- 
sonally, and not to institutions ap- 
pearing under their addresses in the 
will. In re MeDermott’s Estate, 215 
N.Y.S. 318, 126 Mise. 726. (5) Where 
a woman died leaving a will devising 
property to husband by name and 
identified him as her husband, he took 
as named beneficiary, the word ‘“hus- 
band” being merely descriptio per- 
sone. State’ v. Hewitt, 138) So.e778, 
103 Fla. 1177. (6) Under a bequest 
to five persons named, three of whom 
were nieces of the testatrix, and two 
grandnieces and children of others 
named, it was intended that the 
grandnieces should share with the 
nieces. Sears v. Brown, 135 N.E. 874, 
241 Mass. 523. (7) Where the testa- 
tor’s will manifested an intent to give 
each of his heirs an equal share, a be- 
quest to a named son-in-law, whose 
wife was living at the time of the be- 
quest, will be construed and held a 
gift to the daughter; but, where one 
of testator’s daughters had died be- 
fore the bequest was made, a bequest 
to her surviving husband will not be 
construed as a gift to her. Johnson v. 
Covington, 251 S.W. 893, 148 Tenn. 47. 

{d] Presumption as between per- 
sons of the same name but of differ- 
ent relationship is that those of the 
nearest of kin are intended. Turner’s 
Hstate, 5 Pa.Dist. 285, 18 Pa.Co, 127: 

9. Beatty v. Cory Universalist Soc., 
39 N.J.Eq. 452 

10. American Dramatic Fund As- 
soc. vv. Lett,'6 A. 280, 42 N.J.Hqs 43, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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\ 


§§ 1193-1194] 


the testator, and distinguish him from all others.!! 
Thus, when taken together with other circumstances, 
the beneficiary may be sufficiently designated by his 
occupation,!? such as the pastor or other churchman 


11. Conn,—Brewster vy. McCall’s 


Devisees, 15 Conn. 274. 
Ga.—Cheney vy. Selman, 71-Ga. 384. 


Ind.—Dennis v. Holsapple, 47 N.E. 
631, 148 Ind. 297, 62 Am.S.R. 526, 46 
L.R.A. 168. 


Me.—Howard v. American Peace 
Soc., 49 Me. 288. 


N.J.—Condit v. De Hart, 40 A. 776, 
62 N.J.Law 78; American Dramatic 
Fund Assoc. v. Lett, 6 A. 280, 42 N. 
J.Eq. 43. . 


Pa.—In re Reinheimer’s Estate, 108 
A. 412, 265 Pa. 185, 189 [quot Hartz’s 
Estate, 9 Pa.Dist.&Co. 206, 207]. 


vVt.—Button v. American Tract Soc., 
23 Vt. 336. 


Va.—Bosserman v. Burton, 120 S.E. 
261, 1387 Va. 502; Johns v. Scott, 23 
Gratt. (64 Va.) 704. 

[a] It is not essential that testa- 
tor have in mind the particular indi- 
vidual on whom his bounty may fall. 
ed v. Burton, 120 S.E. 261, 137 

a. 502. 


[b] Well considered case.—Brew- 
ster v. McCall’s Devisees, 15 Conn. 
274. See Button v. American Tract 


Soc., 23 Vt. 336, 349 (so saying). 


[ce] Maxim.—The maxim, Id cer- 
tum est quod certum reddi potest, ap- 
plies. In re Reinheimer’s Estate, 108 
A. 412, 265 Pa. 185 [quot Hartz’s Hs- 
tate, 9 Pa.Dist.&Co. 206, 207]. 


[d] Ex parte materna.—Where the 
gift is to the next of*kin in a legal 
course of distribution ex parte ma- 
terna, the testator’s intent thereby to 
exclude the next of kin ex parte pa- 
terna will not be implied. Gundry v. 
Pinniger, 1 De G.M.&G. 502, 42 Re- 
print 647. 


{e] Will held sufficiently definite 
as to two sons intended to be named 
as beneficiaries. Wilson v. D’Atro, 
145 A. 161, 109 Conn. 563. 


{f] “Comp.”—(1) A devise of a 
farm in “comp’’ means in company 
(Herter v. Herter, 149 N.W. 799, 97 
Neb. 260) (2) and includes the testa- 
tor’s grandchildren (Herter v. Herter, 
supra). 

Cg] “My boys.”—A provision in a 
will directing “my boys” to sell testa- 
tor’s farm and divide the proceeds 
among “‘the boys,’ without some oth- 
er controlling factor, will be con- 
strued to refer to the testator’s male 
children. Hinerman vy. Hinerman, 101 
S.E. 789, 85 W.Va. 349. 


[h] “Named.”—(1) Where a codi- 
cil contains a provision for the dis- 
tribution of the property to all the 
other beneficiaries named in the will, 
the word “named” must be deemed to 
mean designated, so as to include 
children of a deceased beneficiary. 
In re Packer’s Estate, 139 A. 868, 291 
Pa. 198. (2) Again, while it is said 
that ‘named,’ as used in a will in 
ascertaining the beneficiaries intend- 
ed, primarily means mentioned by 
name (Seal-Hayne v. Jodrell, [1891] 
Ave) 304) Tatt 44 Chib: 5907); Git 
may also be Synonymous with i 
fied” or ‘“‘mentioned” (Seal-Ha- ne v. 
Jodrell, supra), (4) the particular 
meaning depending on the intention 
of the testator (Seal-Hayne v. Jodrell, 
supra). 

[i] “Present attendant physician,” 
indicating a beneficiary, means the 
physician attending the testator at 
the time the will was made. Everett 
v. Carr, 59 Me. 325 


}come lawyers.” 


WILLS 


(j] “Whe residue.”--A gift in a 
will to “the residue” refers to other 
beneficiaries entitled to the property. 
Fishleigh vy. London, etc., Trusts Co., 
Ltd., (Can.) [1930] 4 Dom.L.R. 609. 


12. See cases infra notes 13, 14. 


13. McDonald v. Shaw, 98 S.W. 
952, 81 Ark. 235; Howard v. American 
Peace Soc., 49 Me. 288; In re Pol- 
chinski, 142 N.Y.S. 1066, 81 Misc. 103, 
10 Mills Surr. 425. 


[a] Regularly settled. pastor, as 
distinguished from temporary minis- 
ters, takes under such description. 
poate v. American Peace Soc., 49 
e. : 


[b] Pastor at time of testator’s 
death takes a legacy to the pastor of 
a certain church for saying masses 
for the souls of the testatrix and her 
husband and not to a succeeding pas- 
tor. In re Polchinski, 142 N.Y.S. 1066, 
81 Mise. 103, 10 Mills Surr. 425. 


14. Benson’s Estate, 32 A. 654, 169 
Pa. 602. 
[a] Meaning.—Phrase means ‘“be- 


Benson’s Estate, 32 
A. 654, 169 Pa. 602. 

Meaning of phrase generally see 
Read § 1 text and notes 33, 34. 


15. Miles v. Boyden, 8 _ Pick. 
(Mass.) 213. 
[a] Thus (1) a bequest to the two 


oldest children of a named person is 
a designation by age, and not by 
name (Miles v. Boyden, 3 _ Pick. 
(Mass.) 213) (2) and those who an- 
swer the description at the time when 
the will takes effect are entitled to 
the legacies (Miles v. Boyden, supra). 


16. Doherty v. Russell, 101 A. 365, 
116 Me. 269. 


[a] Thus, where a life esfate is de- 
vised to a person named and “his 
wife,’ the identity of the cotenant is 
fixed as firmly as if her individual 
name had been used. Doherty v. Rus- 
sell, 101 A. 305, 116 Me. 269. 


17. Mass.—Dolbeare v. Kirby, 163 
N.E. 899, 265 Mass. 259. 


N.H.—Harriman y. Harriman, 59 N. 
H, 335. 


N.Y.—Rushmore v. Rushmore, 12 
N.Y.S. 776; Fiester vy. Shepard, 26 
Hun 183) [aff 92) N.Y. 251). 


Pa.—In re Solms’ Hstate, 98 A. 596, 
253 Pa. 293; Roth’s Hstate, 12. Pa. 
Dist&Co. 573. 


S.C.—Whitesides v. Whitesides, 5 S. 
F816, 285.6. 325. 


Wis.—In re Mangan’s Will, 200 N. 
W. 386, 392, 185 Wis. 328 [cit Cyc]. 


Eng.—Woods v. Townley, 11 Hare 
314, 45 Eng.Ch. 311, 68 Reprint 1295; 
Dale v. Atkinson, 3 Jur.N.S. 41. 


[a] Rule applied.—(1) Where a 
testatrix devised lands to children 
whose names appeared on a quitclaim 
deed, a child not having signed such 
deed, but having signed another quit- 
claim deed one year thereafter, but 
before execution of the will, was held 
to have no interest in the land devis- 
ed. Safford v. Anderson, 134 S.E. 81, 
162 Ga. 408. (2) Military service ren- 
dered by the testator’s nephews to the 
United States government constitutes 
such a professional occupation or 
business aS entitles them to an in- 
come provided by the testator, should 
they be engaged in some ‘business or 


professional occupation.” In re 
Shea’s Estate, 174 N.Y.S. 421, 106 
Misc. .222. (3) A condition that the 
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of a particular church or congregation,!* or those 
who may read law,'* by age,!® by status,?® or by his 
fulfilling certain conditions.17 

[§ 1194] d. Residuary Beneficiaries. 


Residuary 


executor be satisfied the legatee pos- 
sesses such traits of character and 
business habits as to assure a prudent 
use of the gift sufficiently indicates 
the person intended.’ Rushmore v. 
Rushmore, 12 N.Y.S. 776 (4) A be- 
uest to “all my nephews and nieces 
who shall be residing in this country 
at the time of my decease” sufficient- 
ly designates the beneficiary intended 
(Dale v. Atkinson, 3 Jur.N.S. 41) (5) 
and includes a nephew who is a Sea- 
man whose original domicile in Eng- 
land had never changed, even though 
he married an Irishwoman, occasion- 
ally resided in Ireland, and was on a 
ship in an Irish port at the time of 
the decease of the testatrix (Dale v. 
Atkinson, supra). (6) A residuary be- 
quest to such ‘nephews and nieces 
as shall be in England at the time of 
my decease” is a sufficient descrip- 
tion (Woods v. Townley, 11 Hare 314, 
45 Eng.Ch. 311, 68 Reprint 1295) (7) 
and includes nieces in Ireland at the 
date of the decease (Woods v. Town- 
ley, supra). (8) A legacy ‘‘to whom- 
ever I shall be making my home with 
at the time of my decease” is not de- 
scriptive of a person occupying a 
double house as tenant. Roth’s Es- 
tate, 12 Pa.Dist.&Co. 573. (9) A pro- 
vision making a gift to those supply- 
ing care and support is sufficient to 
designate the beneficiary (Baltz v. 
Muskopf, 34 Ill.App. 625; Dennis v. 
Holsapple, 47 N.E. 631, 148 Ind. 297, 
62 Am.S.R. 526, 46 L.R.A. 168; Harri- 
man v. Harriman, 59 N.H. 135; Fies- 
ter v. Shepard, 26 Hun 183 [aff 92 N. 
Y. 251]; Whitesides v. Whitesides, 
58 S.E. 816, 28 S.C. 325; Bosserman 
v. Burton, 120:S.E. 261,' 137 Va. 502; 
In re Mangan’s Will, 200 N.W. 386, 
185 Wis. 328), (10) the maxim ‘Id 
certum est quod certum reddi potest” 
applying (Dennis v. Holsapple, 47 N. 
E. 631, 148 Ind. 297, 62 Am.S.R. 526, 
46 L.R.A. 168). (11) While such pro- 
vision has been held void for uncer- 
tainty (Summers v. Summers, 73 So. 
401, 198° Ala. 30, T.R.A191 70" 597% 
In re Wilson’s Estate, 256 N.Y.S. 813, 
143 Misc. 491; In re Farmer’s Will, 
163 N.Y.S. 1089, 99 Mise. 437) (12) the 
contrary has been held (Bosserman v. 
Burton, 120 S.E. 261, 137 Va. 502). 
(13) A charitable organization main- 
taining a home for old women was 
held to have complied with a clause 
of a will giving the residue to ‘‘who- 
ever will take care of me and provide 
for.me during the balance of my nat-,s 
ural life . . . ina kindly, courte- 
ous, friendly and charitable manner,” 
including ‘‘all charges for all services 
necessary for my complete comfort 
and support.” In re Mangan’s Will, 
200 N.W. 386, 185 Wis. 328. (14) A 
provision in a will giving property to 
the person who has taken care of a 
designated person before his death 
does not include servants, employees, 
or persons performing the services 
for compensation (Fiester y. Shepard, 
26 Hun 183) faff-92° NY. -251Die OLS) 
and personal performance is unnec- 
essary (Whitesides v. Whitesides, 58 
S.E. 816, 28 S.C. 325). (16) A devise 
to “the party who may be farming my 
farm and taking care of me at the 
time of my death,’ means the person 
who identifies himself as a lessee ac- 
tually caring for testator at his death 
and the court cannot consider, in pass- 
ing on his claim, the degree of effi- 
ciency of his farming and the charac- 
ter of attention to testator’s wants. 
In re Reinheimer’s HMstate, 108 A. 412, 
265 Pa. 185. (17) Hence, if a party 
appears who fills the description of 
the devisee, the court cannot write 
terms into the will that will restrict 
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beneficiaries are to be determined by ascertaining the 

intention?’ as expressed in the terms of the 
No particular mode of expression is neces- 
sary to constitute a residuary legatee,?° but the fail- 
vy sufficiently to designate the intended residuary 

beneficiary voids such bequest or devise.*? 
beneficiaries is sufficient if it 
plainly expresses that the surplus of the estate after 
the satisfaction of debts and specific legacies and 


testator’s 
will.1® 


Ppation of residuary 


WILLS 


The des- 


devises is to go to particular persons, who are iden- 


its ordinary application. In re Rein- 
heimer’s Estate, supra. (18) Such 
devise does not imply a condition; 
and, even if construed as a condition, 
the testator would be the only one to 
pass on its performance, and the best 
evidence that he considered it  per- 
formed would be the fact that claim- 
ant remained with him and took care 
of him until his death. In re Rein- 
heimer’s Estate, supra. (19) Bequest 
to the wife and children of an un- 
married son is sufficient indication of 
the persons intended. Knowles v. 
Knowles, 65 S.H. 128, 132 Ga. 806. 
(20) “Unmarried” as a condition to a 
devise or bequest means primarily 
(In re Sergeant, 26 Ch.D. 575; Dal- 
ryammple: ay. wilally) 1 6i;Chi Dip 7153.4 Re 
Ranton, 17 Ont.W.N. 82;. Re Ranton, 
16 Ont.W.N. 158. Contra In re Union 
DruUSstaGosi 2a Ne Ba sh07, vos N. Yea Zid, 
10 Prob.Rep.Ann. 8) (21) never having 
been married (In re Bacon’s Hstate, 
123 N.W. 262, 140 Wis. 589; In re Ser- 
geant, supra; Dalrymple y. Hall, su- 
pra; Re Ranton, 17 Ont.W.N. 82; 
Re Ranton, 16 Ont.W.N. 158), (22) 
but in a secondary sense (Trenton 
Trust, ete:, Co. v. Armstrong, -62 A. 
456, 70 N.J.Eq. 572) (23) may also 
mean ‘not having a spouse’ at the 
time the gift takes effect (Trenton 
Trust, ete., Co. v.. Armstrong, 62 A. 
456, 70 N.J.Eq. 572; In re Union Trust 


Co:, (2°N. Bs 107; 1W90N.¥. 261; 10Venob. 
Rep.Ann. 8. See to same effect Re 
Ranton, 16 Ont.W.N. 158), (24) and 


may inelude one who is a widow at 
the time the gift takes effect (Tren- 
ton Trust, etc., Co. v. Armstrong, su- 
pra; In re Conway, 37 A. 204, 181 Pa. 
Lb6s late 5) Pa.Dist. 3327), (Contra Hall 
v. Robertson, 17 Jur. 874 [rev on oth- 


er grounds 4 De G.M.&G. 781, 53 
Png Ch, Git, 48 .:Reprint, 7134/3: Re 
Ranton, 16 Ont.W.N. 158). (25) ‘“Un- 


married” generally see 66 C.J. p 50. 
(26) Application to unmarried daugh- 
ters see infra § 1238. 


18. Trunkey v. Van Sant, 68 N.E. 
946, 176 N.Y. 535; Forsythe v. Min- 
ler, 39 Ohio St. 349. 


Testator’s intention as determining 
beneficiary generally see supra § 1190. 


19. Bruce v. Bruce, 105 A. 492, 90 
N.J.Eq. 118 [rev on other grounds 107 
A 434, 90. (N. J. Wg. 573); Trunkey,.v. 
Van Sant, 68 N.E. 946, 176 N.Y. Diss 
Forsythe v. Mintier, 39 Ohio St. 349. 


[a] Speculation.—In construing a 
will, the court may not indulge in 
mere speculation as to who was in- 
tended as the beneficiary of a residu- 
ary clause. Bruce v. Bruce, 105 A. 
499°°"90, NvJ.Hq. 113) [revi on” other 
grounds 107 A. 434, 90 N.J.Eq. 573]. 


20. Morton vy. Woodbury, 47 N.E. 
283, 153 N.Y. 248; Matter of Whiting, 
68 N.Y.S. 723 808. MASc. (2745, 2 Mills 
Surr 13; \Gramling: vy. LTotheroh,, 2 
Woodw. (Pa.) 106. 


21. Bruce v. Bruce, 105 A. 492, 90 
N.J.Eq. 118 [rev on other grounds 107 
A. 434, 90 N.J.Hq. 573]. 


[a] 
—A residuary clause, making a be- 
quest “to such persons respectively as 


Particular provision construed. 


were my friends,” and as the execu- 
tor “may think suitable and appropri- 
ate, observing my wishes” was too in- 
definite for enforcement. Kepley v. 
Caldwell, 148 N.W. 966, 96 Neb. 748. 


General rule see supra § 1191. 


22. Pendleton v. Larrabee, 26 A. 
482, 62 Conn. 393; Jones v. Gane, 91 
N.E. 129, 205 Mass. 37; In re Whiting, 
68 N.Y.S. 733, 33 Mise. 274, 2 Mills 
Surr. 73; In re Champion’s Estate, 15 
N-Y.S. 768; Gramling v. Tother@h, 2 
Woodw. (Pa.) 106. 

[a] Rule applied to designation of 
(1) uncle (Pendleton v. Larrabee, 26 
A. 482, 62 Conn. 393) (2) and husband 


Re v. Gane, 91 N.E. 129, 205 Mass. 
is 
23. Cal.—Stratton’s Estate v., Mor- 


gan, 44 P. 1028, 112 Cal. 513. 


N.Y.—In re Howard’s Estate, 30 N. 
Y.S. 683, 81 “Han 91 [mod 23° Nuyis. 
836, 3 Misc. 170, 1 Pow.Surr. 346, and 
aff 45 N.H. 554, 151 N.Y. 243]; Spof- 
aoa Vv. Pearsall, OD AIN GS ne Os 56 Hun 


N.C.—Adams vy. Adams, 55 N.C. 215. 


Ohio.—Falor v. Slusser, 18 Ohio Cir. 
Ct.N.S. 309. 


Pa.—Urie’s Ex’rs’ v. Irvine, 21 Pa. 


310; Whitaker’s Estate, 6 Pa.Dist. 
140, 19 Pa.Co, 324. 
[a] Bule applied. — Where a 


residuary clause does not specify the 
intended beneficiary but immediately 
following the signature of the testa- 
trix of the holographic will there ap- 
pears “my Husband Thomas Strat- 
ton”, the husband will be deemed in- 
tended as the residuary beneficiary. 


Stratton’s Estate vy. Morgan, 44 P. 
1028.7 1225 Caliy5 18: 

24. Conn.—Pinney v. Newton, 33 
A. 591, 66 Conn. 141. 


Ill.—Crawford v. Mound Grove 
aeeieer ts Assoc., 75 N.E. 998, 218 111. 


N.H.—Carlton y. Henderson, 111 A. 
75, 79 N.H. 416. 

N.Y.—Trunkey v. Van Sant, 68 N. 
BE. 946, 176 N.Y. 5385; Kerr v. Dough- 
erty, 59 How.Pr. 44 [mod on other 
ground 17 Hun 341, aff 79 N.Y. 327]. 


N.C.— Hastings v. Earp, 62 N.C. 5. 


Ohio.—Forsythe v. Mintier, 39 Ohio 
St. 349. 5 

Pa.—In re Pentz’s HWstate, 49 A. 361 
200 Pa. 2; Alsop’s Appeal, 9 Pa. 374. 

W.Va.—Hobbs v. Brenneman, 118 
S.E. 546, 94 W.Va. 320. 

Wis.—In re Derrickson’s Will, 136 


N.W. 333, 150 Wis. 26. 


Newfoundl.—Power v. Menchinton, 
5 Newfoundl, 262. 


[a] 
testator made a bequest in trust to 
pay the income to a sister for life, 
and gave the residue of his estate to 
his brothe ers and sisters before men- 
tioned and their heirs, the sister took 
her share in the residue. State Street 


Rule applied. — (1) Where a! 
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tified?? or who are capable of being identified,?? as 
where the residue is given to certain persons previ- 
ously named in the will.24 


[§ 1195] e. Erroneous Designation or Description. 
A mere mistake in the name or description of a lega- 
tee or devisee will not render the legacy or devise 
void if the person intended by the testator can be 
clearly ascertained and distinguished from every 
other person,?* either from terms and provisions 


Trust Co. v. Morris, 105 N.B. 992, 218 
Mass. 429. (2) <A testator having at 
the date of his will, and at his death, 
a son and a daughter, four grand- 
children, children of the daughter, 
and four great-grandchildren, chil- 
dren of his grandson C, of whom the 
oldest was H, after giving the income 
of his estate to his widow for life, 
and making certain pecuniary be- 
quests, by clause “seven,” provided 
that after the death of his widow and 
children the ‘principal’ should be di- 
vided between his great-grandchil- 
dren, the children of C, and the chil- 
dren of his son, should he have any 
heirs; by clause ‘eight,’ made small 
pecuniary gifts to each of his four 
grandchildren; and then, by clause 
“nine,” provided “the balance of my 
estate I leave to be divided equally 
among my. great-grandchildren with 
one exception which is, thatto .. 
182 . I give a double portion 
G Tana] in the event of my son 
. having a son or daughter, the 
same amount as given to H. 
shall be given to the son or daughter 
first {born tomy son’ *. 2.9%" Fane] 
should my son have other children, 
then they shall share equally with 
my great-grandchildren.” It was held 
that, by clause “nine,” disposing of 
the same property as clause ‘‘seven,”’ 
it was intended not to increase the 
class of great-grandchildren who 
should share, thus including children 
born after the testator’s death to an- 
other grandchild, but merely to give a 
double share to the oldest great- 
grandchild and to the oldest of any 
children born to his own son. John- 
nye v. Haldane, 124 A. 63, 95 N.J.Eq. 
404. 


[b] Reference to names in other 
clauses of will is sufficient. Kerr v. 
Dougherty, 59 How.Pr. 44 [mod on 
se ground 17: Hun 341 (aff 79 N.Y. 


[ce] Particular words construed.— 
(1) “My said trustees’ refers to 
those previously named as trustees. 
Trunkey v. Van Sant, 68 N.E. 946, 
TG6> NAY. 535. -(2)) . Averemaindery to 
“the parties’? means those before men- 
tioned. Power vy. Menchinton, 5 New- 
foundl. 262. 


Construction of “legatee’ as re- 
ferring to previous clauses see infra 
§ 1233. 


Construction of “relatives” as re- 
ferring to previous clauses see infra 
811237: 

25. Ark.—McDonald vy. 
S.W. 952, 81 Ark. 235. 


Conn.—Sadler v. Sadler, 140 A. 639, 
107 Conn. 409. 


Ill.—Stevens v. Felman, 
2438, 838 Ill: 391. 


Ind.—Hertford v. Harned, 113 N.E. 
LONE SM iibaxe ee 


Ky.—Elk Horn Coal Corporation v. 
Jacks ‘Creek Coal Co., 43 S.W.(2d) 18, 
240 Ky. 769; Hughes v. Cleveland 
Jewish Orphan Asylum, 212 S.W. 428, 


Shaw, 98 


170 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1195] 


of the will itself?® or from extrinsie evidence?’ and | this rule applies 


429, 184 Ky. 461 [quot Cyc]. 


La.—Bradford’s Succession, 49 So. 
972, 124 La. 44, 18 Ann.Cas. 766. 


Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 156; Gardner v. McNeal, 82 A. 
988, 117 “Md. 27.40 LR.A.N:S. 553, 
Ann.Cas.1914A 119. 


Mass.—Thayer v. Boston, 15 Gray 
347; Sutton First Parish v. Cole, 3 
Pick. 232. 


Neb.—Pawnee City Second United 
Presb. Church v. Pawnee City First 
United Presb. Church, 99 N.W. 252, 71 
Neb. 563. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. American National Red 
Cross, 160 A. 842, 843, 111 N.J.Eq. 12 
[cit Cyc]; Caldwell Nat. Bank v. 
Rickard, 143 A. 745, 103 N.J.Eq. 516; 
Van Nostrand v. Reformed Church 
Bd. of Domestic Missions, 44 A. 472, 
59 N.J.Eq. 19; American Dramatic 
Fund Assoc. v. Lett, 6 A. 280, 42 N. 
J.Eq. 43; Acton v. Lloyd, 37 N.J.Eq. 
5; Lanning v. Trenton Sisters of St. 
Francis, 35 N.J.Eq. 392; Smith’s Ex’x 
v. Bloomsbury First Presb. Church, 26 
Neg na. S25 


N.Y.—Lefevre v. Lefevre, 59 N.Y. 
434; St. Luke’s Home for Indigent 
Christian Females v. Respectable 
Aged Indigent Females’ Relief Assoc., 
S2RN oY. 20, 11 Am:R, 697 [rey. 324 N. 
Y.Super. 841]; United States Trust 
Co. of New York v. Littman, 171 N.Y. 
S. 356, 103 Mise. 432; Matter of 
Foley’s Estate, 58 N.Y.S. 201, 27 Misc. 
77, 1 Mills Surr. 57; Gray v. Method- 
ist Episcopal Church Missionary 
SOG, we Neves. (878: Smith iv) Smith, 
4 Paige 271: Thomas v. Stevens, 4 
Johns.Ch. 607; Klein v. Hayck, 5 
Redf.Surr. 210. 


N.C.—Lowe v. Carter, 55 N.C. 377; 
Ward’s Ex’rs v. Sutton, 40 N.C. 421. 


Ohio.—Bowles’ Adm’r v. Stockman, 
26 Ohio N.P.N.S. 14. 


Pa.—Keyser’s Estate, 
Co. 403. 

R.I.—Deserving Poor Boys Priest- 
hood Ass’n v. Rhode Island Hosvital 
Trust Co: MAb AY 359; 7360 x citeCy.cills 
Farrell v. Sullivan, 144 A. 155, 49 R.I. 
468, 470 [cit Cyc]. 


Tenn.—Moseley v. Goodman, 195 S. 
W. 590. 138 Tenn. 1; State v. Good- 
man, 181 S.W. 312, 133 Tenn. 375. 

W.Va.—University v. Tucker, 8 S.E. 
410, 31 W.Va. 621. 

Eng.—Bradwin v. 
874, 27 Reprint 249; 
tow, 5 Beav. 289, 
Beaumont v. Fell, 
Reprint 673. 

Ont.—Ling v. Smith, 25 Grant Ch. 
246. 

See Winkley v. Kaime, 32 N.H. 268 
(dictum). 

[a] Maxim, 


1 Pa.Dist.& 


Harpur, Ambl. 
Bristow v. Bris- 
49 Reprint 589; 
2 P.Wms. 140, 24 


Falsa demonstratio 
non nocet, applies. See Winkley v. 
Kaime, 32 N.H. 268 (dictum); South 
Newmarket Methodist Seminary v. 
Peaslee, 15 N.H. 317. ‘“Falsa demon- 
stratio non nocet” 25 C.J. p 435. 


[b] Mistake in sex of beneficiary 
will not defeat the gift. Ryall v. 
Hannam, 10 Beav. 536, 50 Reprint 688; 
In re Rickit’s Estate, 11 Hare 299, 48 
Eng.Ch. 296, 68 Reprint 1288. 


[ec] Revocation.—Where a codicil, 
revoking a devise, correctly describes 
the property but incorrectly describes 
the devisee, and further indicates the 
particular clause intended to be re- 
voked, the mistake in designating the 
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devisee will be ignored. Schoch’s Es- 
tate, 20 Pa.Dist. 93. 


[d] Rule applied.—(1) A mistake 
of the testator in stating the domicile 
or residence of a beneficiary otherwise 
sufficiently identified does not defeat 
the bequest. Haines v. Little, (Tex. 
Civ.App.) 242 S.W. 266. (2) ~When 
the residuary beneficiary named does 
not reside at the residence indicated 
the intention of the testator controls. 
In re Daly’s Will, 154 N.Y.S. 895, 90 
Misc. 545, 14 Mills Surr. 374 [aff sub 
nom. In re Coughlin, 157 N.Y.S. 6380, 
171 App.Div. 662, 17 Mills Surr. 62 (aff 
PLUGIN. Bl 1041s e220 am oom). cue) 
A provision “I institute my brother 
James Brother heir to my whole es- 
tate” is not void for uncertainty of 


beneficiary, as the repetition of 
“brother” must be deemed inadvert- 
ent. Bradford’s Succession, 49 So. 


972, 124 La. 44, 18 Ann.Cas. 766. (4) 
Misdescription of the testator’s mis- 
tress as his wife will not disappoint 
the bequest. Klein v. Hayck, 5 Redf. 
Surr. (N.Y.) 210. (5) The designa- 
tion of a beneficiary as “Dr. James 
B. Strafford,” although such person is 
not a doctor, is not invalid where he 
was properly called “Dr.” Atterbury 
v. Strafford, 44 A. 160, 58 N.J.Eq. 186. 
(6) Designation of a legatee as a 
nephew of a grandson did not affect 
the validity of the will, where he was 
also designated as the son of the tes- 
tator’s son. Boone v. Boone, 169 S.W. 
779, 114 Ark. 69. (7) <A devise to a 
person by the name the testator 
called him is good. Moseley v. Good- 
man, 195 S.W. 590, 138 Tenn. 1, Ann. 
Cas.1918C 931. (8) A legacy ‘‘to 
Harry W., son of my nephew W.,” 
where W had a son Hamilton by his 
first marriage, known to the testa- 
trix as Harry, in whom she took a 
special interest, and for whom she 
had a particular affection, and had 
a son Harry by his second marriage, 
with which marriage the testatrix 
had been very much incensed, was in- 
tended for Hamilton. In re Miller’s 
Estate, 172 N-Y.S. 291, 104 Misc. 651. 
(9) A legacy to “John,” although the 
proper name was “James,” is valid 
where the testator used to call the 
beneficiary “Jacky.’’ Dowset _ v. 
Sweet, Ambl. 175, 27 Reprint 117. 


{e] Woid gift—A limitation to the 
sons of three brothers named could 
not apply to the sons of a nephew, 
although the testator had only two 
brothers bearing the names designat- 


ed. Combs. v. Combs, 291 S.W. 818, 
172 Ark. 1073. 
{f] In Philippine Islands, under 


Civ. Code arts 773 and 789, if legatees 
are fully described by name the fact 
that they are also falsely designated 
as the natural sons of a named per- 
son may be disregarded. Del Rosario 
v. Del Rosario, 2 Philippine 321. 


{g¢] Error in relationship. — One 
will take in accordance with the re- 
lationship expressed in the will, al- 
though such relationship does not in 
fact exist. In re Kessing’s Estate, 10 
P.(2d) 1015, 123 Cal.App. 119. 


26. Ark.—McDonald v. Shaw, 98 
S.W. 952, 81 Ark. 235. 


Ky.—Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.W. 428, 429, 184 
Ky. 461 [quot Cyc]. 


Mass.—Thayer v. Boston, 15 Gray 
347. : 


Neb.—Pawnee City Second United 
Presb. Church v. Pawnee City First 
United Presb. Church, 99 N.W. 252, 71 
Neb. 563. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. American National 
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to a devise or bequest to a corpo- 


Red Cross, 160 A. 842, 843, 111 N.J. 
HMgelt 2) ert sey-.eils 


N.Y.—Lefevre v. Lefevre, 59 N.Y. 
434: Matter of Foley’s Estate, 58 N. 
Y.S. 201, 27 Mise. 77. 1 Mills Surr. 
57; Smith v. Smith, 4 Paige 271. 


N.Gi—Lowe v. Carter, 55 N.C. 377. 


R.I.—Deserving Poor Boys Priest- 
hood Ass’n v. Rhode Island Hospital 
Trust. Co., 166 A. 359, 360 [cit Cyc]; 
Pawtuxet Baptist Soc. v. Pawtuxet 
Baptist Church and Society, 146 A. 
762, 50 R.I. 200; Farrell v. Suifivan, 
144 A. 155, 49 R.I. 468, 470 [cit Cyc]; 
Tillinghast v. Council at arragan- 
sett Pier, R. I., of Boy Scouts of 
America, 133 A. 662, 47 R.I. 406, 46 
A.L.R. 828; Gardner v. Viall, 90 A. 
760, 36 R.I. 486; In re} Davis, 35 <A, 
1046, 19 RI. 654. 


[a] Rule applied.—(1) Where the 
testatrix made a gift to “Virginia 
Viall and Richard A. Viall, children” 
of a person named, who had a son 
named ‘Richmond Viall,”’ but had 
never had a son named Richard, the 
person meant by the name “Richard 
As, Vaall” was. - Richmond, eVaalin” 
Gardner v. Viall, 90 A. 760, 36 R.I. 
436. (2) Where the testatrix made 
a zift to “Ellen Logan —..). 1) who 
has been for years my faithful and 
devoted nurse,” and the undisputed 
testimony showed that the name of 
the one who had acted as nurse was 
“Mary C. Logan,” the beneficiary was | 
identified as ‘“Mary C. Logan.” Gard- 
ner v. Viall, supra. (3) <A will, de- 
scribing the devisee as “my nephew 
John Conrad of C.,” sufficiently iden- 
tifies John Conrod Swart, residing at 
C where the will was made, and the 
only nephew of the testatrix residing 
there. Pemberton v. Perrin, 144 N.W. 
164, 94 Neb. 718, Ann.Cas.1915B 68. 
(4) A devise to Frederick William, 
one of the sons of the testator, was 
held to be intended for a son named 
William Frederick. Duensing v. 
Duensing, 165 S.W. 956, 112 Ark. 362. 


[b] hus an error in the name of 
the legatee may be obviated by the 
accessory of his description, as where 
a legacy is given to “my name-sake 
Thomas, second son of my brother” 
and the brother had no son Thomas 
but had a second son William, the 
eet RIE: Lowe v. Carter, 55 N. 


27. Ark.—McDonald vy. 
S.W. 952, 81 Ark. 235. 


Ky.—Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.w. 428, 429, 
184 Ky. 461 [quot Cyc]. 


Fe ee re us ae v. Stearns, 131 Mass. 


Neb.—Pawnee City Second United 
Presb. Church v. Pawnee City First 
United Presb. Church, 99 N.W. 252, 
71 Neb. 568. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. American Red Crass, 
ries i 842, 8438, 111 N.J.Eq. 12 [cit 

ye]. 


N.Y.—Lefevre v. Lefevre, 59 N.Y. 
434; Matter of Foley’s Estate, 58 N. 
Y.S. 201, 27 Mise. 77, 1 Mills Surr. 
57; Smith v. Smith, 4 Paige 271. 


N.C.—Lowe v. Carter, 55 N.C. 377. 
Pa.—In re Connolly’s Estate, 33 
Pittsb.Leg.J.N.S. 188. 


R.I.—Deserving Poor Boys Priest- 
hood Ass’n v. Rhode Island Hospital 
Trust Co., 166 A. 359, 360 [cit Cyc]; 
Farrell v. Sullivan, 144 A. 155, 49 R’ 
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I. 468, 470 [cit Cyc]; Pell v. M 
14 RT. 412. bask ae 
[a] Rule applied.—(1) A residuary 


170. [69 Cid.) 


ration,?® including religious organizations,?® and 
gifts for charitable®® and educational?! purpos- 
So also, the rule 
applies to a mistake in the number of the benefi- 
There is no rule that the name 
of a beneficiary, as given in the will, will be pre- 
If a correct 
to a beneficiary is given, but is coupled with an er- 
roneous deseription, the person of the name takes.*° 
If there is no one who answers to the name given, but 
there is a person answering to the description, the 
If, however, persons exist an- 
swering to the name and to the description given in 
the will, but no person exists answering to both, the 
intention of the testator must be ascertained*’? from 
a consideration of the will as a whole,*®® together with 


es, as well as to individuals.*? 
ciaries intended.** 


ferred to a deseription.*# 


latter may take.*® 


clause leaving all the residue to “my 
jegal heirs, in Germany’’ has been 
construed to mean those heirs resid- 
ing in Switzerland who are of the 
German race. Giger v. Busch, 122 Il. 
App. 13. (2) Where the testator by 
mistake named as beneficiary a child 
who died before the will was made 
and without heirs, when he clearly in- 
tended to name another living child 
as such beneficiary, the district court 
in a proper case may construe the will 
to express its real intent as shown by 
the evidence. Mohr v. Harder, 172 N. 
W. 753, 108 Neb. 545. (3) A bequest 
to “J. S. Sprague” must, in the light 
of extraneous evidence, mean “Joseph 
White Sprague,” rather than “Joseph 
Sprague Stearns.” More v. Stearns, 
131 Mass. 389. 


28. See infra §§ 1257-1260. 

29. See infra § 1260. 

30. See infra § 1258. 

31. See infra § 1259. 

32. Ark.—McDonald v. Shaw, 98 


"SW. 952, 81 Ark. 235. 


Ky.—Hughes v. Cleveland Jewish 
Orphan Asylum, 212 S.W. 428, 429, 184 
Ky. 461 [quot Cyc]. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Amerigan National Red 
Cross, 160 A. 842, 843, 111 N.J.Eq. 12 
[cit Cyc]; Caldwell Nat. Bank v. 
Rickard, 143 A. 745, 103 N.J.Eq. 516. 


N.Y.—Lefevre v. Lefevre, 59 N.Y. 
434; St. Luke’s Home, For Indigent 
Christian Females v. Respectable 
Aged Indigent Females’ Relief Assoc., 
52.N.Y. 191, 11 Am.R. 697 [rev 34 N.Y. 
Super. 341]; Matter of Foley’s Estate, 
Soe Nees 201, 20 - Mise 77, 1 Malls 
Surr. 57. 


W.Va.—University v. Tucker, 8 S.E. 
410, 31 W.Va. 621. 


[a] @hus, where a testator de- 
scribes a relationship which he knows 
does not exist, but identifies the ob- 
ject of his bounty by name, he will 
be deemed to have made his benefac- 
tions with a knowledge of the non- 
existence of the described relation. 
In re Chambers’ Estate, 183 N.Y.S. 
526, 112 Misc. 551 [aff 187 N.Y.S. 930, 
196 App.Div. 934]. 


33. Kalbfleisch v. Kalbfleisch, 67 


N.Y. 854; Rea v. Griffon, 21 Ohio N. 
P.N.S:. 129; Vernor v. Henry, 6 Watts 
(Pa.) 192; McMasters v. Shellito, 14 


Pa.Super. 303; Good’s Estate, 18 Lance. 
L.Rev. (Pa.) 214; Miller’s Estate, 18 
Montg.Co. (Pa.) 46; Good’s Bst., 10 
Pa.Dist. 598; Proctor’s Estate, 2 Pa. 
Dist. 474, 13 Pa.Co. 317; In re Sharp, 
[1908] 2 Ch. 190. 


[a] Rule applied.—(1) Where the 


WILLS 


name as 
sisters.44 


saan 
the term “sister” 


testator makes a gift to a specified, 
but erroneous, number of his chil- 
dren, such specification will be re- 
jected as a mistake. Kalbfleisch v. 
Kalbfleisch, 67 N.Y. 354; McMasters 
v. Shellito, 14 Pa.Super. 303; Proctor’s 
Estate, 2 Pa.Dist. 474, 13 Pa.Co. 317; 
Miller’s Estate, 18 Montg.Co. 46; Glan- 
ville v. Glanville, 33 Beav. 302, 55 Re- 
print 384. But see In re Emery, 3 
Ch.D. 300 (where testator clearly 
meant the number stated, such num- 
ber stands). (2) So a devise to two 
daughters of a deceased brother, there 
being in fact three such daughters, 
is not void and will be construed as 
a devise to all the daughters. Vernor 
v. Henry, 6. Watts .(Pa.) 192. (3) A 
bequest ‘‘to my one step-sister,”’ there 
being two persons answering the de- 
scription, merely requires that the 
specified number be considered a mis- 
take so that both will take. In re 
Weiss’ Estate, 1 Montg.Co. (Pa.) 209. 


[b] Where legatees are named the 


rule of mistake in numbers does not 
apply. In re Whiston, [1924] 1 Ch. 
122 [mod on other grounds [1923] 2 
Chie2531- 


34. In re Donnellan’s Estate, 
P. 166, 164 Cal. 14. 


35. In re Donnellan’s Hstate, su- 
pra; In re Jones’ Hstate, 60 A. 915, 
211 Pae364, 107 Am.SR. 581; 69 aR. 
A. 940 and note, 3 Ann.Cas. 221 and 
note, 10 Prob.Rep.Ann. 490 [aff 29 Pa. 
Co. 593]; Garland v. Beverley, 9 Ch. 
D. 213; Farrar v. St. Catherine’s Col- 
lege, L.R. 16 Eq. 19; Gillett v. Gane, 
WR. 10 Eq. 29. 


[a] Maxim, Veritas nominis tollit 
errorem, demonstrationis, applies. In 
re Donnelian’s Estate, 127 P. 166, 164 
Cal. 14. “Veritas nominis tollit er- 
rorem demonstrationis”’ 67 C.J. p 234. 
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36. In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14; Re Whitty, 30 Ont. 
300. 


[a] Maxim, Nihil facit error nom- 
inis cum de corpore constat, applies, 
In re Donnellan’s Estate, 127 P. 166, 
164 Cal. 14; Re Whitty, 30 Ont. 300. 
“Nihil facit error nominis cum de 
corpore constat” 46 C.J. p 479. 


87. In re Donnellan’s Hstate, 127 
P. 166, 164 Cal. 14; American Dramat- 
ic Fund Assoc. vy. Lett, 6 A. 280, 42 
N.J.Eq. 43. 

38. In re Donnellan’s Estate, 127 
P. 166, 164 Cal. ‘14, 

39, In re Donnellan’s Estate, su- 
pra; American Dramatic Fund Assoc. 
v. Lett, 6 A. 280, 42 N.J.Eq. 43. 


General rule that surrounding cir- 
cumstances are to be considered see 
supra § 1120. 


40. “Brother” defined generally see 


[§§ 1195-1196 


a consideration of the surrounding circumstances.*? 


[§ 1196] 2. Particular Words and Phrases Con- 
strued*°—a, Brothers and Sisters; 
words “brothers”*! and “sisters”*? usually include 
brothers and sisters of the half blood. ' Unless a con- 
trary intention appears on the face of the will,*? they 
do not include the children of deceased brothers and 
A gift to named brothers and at their 
death to “my brothers’ bodily heirs” refers to the 
bodily heirs of the named brothers, and not to a 
brother who predeceased the testator prior to the 
execution of the will.4® 
is made to a named brother of the testator, the fact 
that such brother is illegitimate does not defeat the 
Where the testator’s intention is manifest, 


Brethren. The 


Where a testamentary gift 


may refer to a natural daughter of 


9, E53.) D 679. 5, 


“Sister” defined generally see 58 C. 
Sod. 


As void for uncertainty see supra 
Se caligal 


41. Miss.—Darrow v. Moore, 142 
So. 447, 163 Miss. 705 [superseding op 
135 So. 484]. 


Ohio.—Griffitt v. Wetzel, 
N.P.N.S. 49. 


R.I,.—McNeal v. Sherwood, 53 A. 43, 
24 Reb saa. 


Tex.—Watkins vy. Blount, 94 S.W. 
1116, 43 Tex.Civ.App. 460. See Hocker 
v. Stevens, (Civ.App.) 18 S.W.(2d) 842 
(dictum). 


Eng.—Burnyeat v. Ward, [1923] 2 
@he 52, 39 T.L.R. 239, 241 (per- Lord 
Justice Warrington). 


See Luce v. Harris, 79 Pa. 432 (dic- 
tum). 

[a] Uterine brothers.—A gift to 
uterine brothers is a gift to brothers 
by the same mother, but by a differ- 
ent father. Public Trustee v. Vin- 
cent, 70 Sol.J. 1220. 


42. Miss.—Darrow v. Moore, 142 
So. 447, 163 Miss. 705 [Superseding op 
135 So. 484]. 


N.Y.—Wood v. Mitchell, 61 How.Pr. 
48. But see Wood v. Mitcham, 92 N. 
Y. 375 (under the rule that, where 
two interpretations of a will are pos- 
sible, that one will be adopted which 
prefers those of the blood of the tes- 


17 Ohio 


tator, “sister’’ does not include half 
sisters, there being sisters of full 
blood). 

Ohio.—Griffitt v. Wetzel, 17 Ohio 
N.P.N.S. 49. 


Pa.—Luce vy. Harris, 79% Pa. 432. 
Eng.—Burnyeat v. Ward, [1923] 2 


Ch. 52, 39 T.L.R. 239, 241 (per Lord 
Justice Warrington). 


See Hocker v. Stevens, (Tex.Civ. 
App.) 18 S.W.(2d) 842 (dictum). 


[a] Uterine sisters—A gift to 
uterine sisters is a gift to sisters by 
the same mother, but by a different 
father. Public Trustee y. Vincent, ’ 
ZO" Sol. J. 1220. 


43. Luce yv. Harris, 79 Pa. 4382. 


[a] Contrary intention held not 
shown.—Luce y. Harris, 79 Pa. 432. 


[b] Contrary intention held shown. 
—Mullaney v. Monahan, 119 N.E. 755, 
230 Mass. 245. 


44. Kellerman’s Estate, 18 Pa:Su- 
per. 530. 


45. Gunnells v. Faulkner, 123 S.B, 
869, 158 Ga. 601. 


46. Dane v. Walker, 109 Mass. 179. 


For later cases, developments and changes in the law see Annotations, same title and séction number, 


ea 


-§§ 1196-1197] 


the testator’s parents.*? 


Brethren. 
employ “brethren” 


named.*° 


[§ 1197] b. Child or Children®°—(1) Child. As 
used in a will in designating beneficiaries, “child” 
is not a technical legal term to which must be given 
a fixed and determined meaning regardless of the 
sense in which it is employed®! but it is a flexible 
term? subject to construction®? such as will give 


effect to the testator’s intention.®4 


its usual and technical meaning,®® in the absence of 
something in the will, construed as a whole, in the 
light of the subject matter and the situation with 
which the testator is dealing, disclosing a different 
Thus as a general rule “child,” when used 


intent.>® 


While it is unusual and unnatural to 
to designate beneficiaries in a 
will,*® where the intention of the testator is clear, 
the term may mean brothers and sisters previously 
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the legitimate’? immediate descendants of the first 


It will be given 


in a will in designating the beneficiaries, means only 


[a] Reason for rule.—Such desig- 
nation clearly describes and identi- 
fies the person intended as beneficiary. 
Dane vy. Walker, 109 Mass. 179. 


47. Pickles v. Helliwell, [1916] 2 
Ch. 580. 
[a] Thus, where a gift is made to 


brothers and sisters but there was 
one legitimate and one illegitimate 
sister, the gift includes both, since 
otherwise a gift to “sisters” would be 
See AONE: Bowyer v. Page, 58 Sol. 
je Gales 


48. Terry v. Brunson, 18 S.C.Eq. 78. 
49. Terry v. Brunson, supra. 


50. Generally see Child or Children 
2A WONG ioe AsO 


Construction of term as contained 
in statutes limiting bequests and 
devises to charitable uses see supra 
Sul6i in, 68 ‘C.J. 


51. Connor v. Gardner, 82 N.E. 640, 
230 Ill. 258; Beall v. Beall, 162 N.H. 
M52, 331 Tle 28. 


5@. Connor y. Gardner, 82 N.E. 640, 
230 Ill. 258; Beall v. Beall, 162 N.E. 
£52; 338i Tl 28: 


53. Connor v. Gardner, 82 N.E. 640, 
2380 Ill. 258; Beall v. Beall, 162 N.E. 
152,- 3381 11.928. 


54. Connor v. Gardner, 82 N.E. 640, 
230 Illt 258; Beall’v. Beall, 162 N.E. 
TD2erool lls 228. 


55. Spencer v. Title Guarantee 
Loan & Trust Co., 182 So. 32, 222 Ala. 


221; Turner. v. Ivie, 5 Heisk. (Tenn. ) 
222. 
56. Spencer vy. Title Guarantee 


Loan & Trust Co., supra. 


57. Ind.—Harness v. Harness, 
N.E. 357, 50 Ind.App. 364. 


N.J.—Lembeck v. Harms, 
537, 98 N.J.Law 95. 


N.C.—Kirkpatrick v. Rogers, 41 N. 
CuLS03 


Wis.—In re Kaufer’s Will, 234 N.W. 
504, 203 Wis. 299; In re Schol’s Es- 
tate, 76 N.W. 616, 100 Wis. 650. 


Eng.—Hockley v. O’Neal, [1925] Ch. 
739; Wilkinson v. Adam, 1 Ves.&B. 
422, 35 Reprint 163. 


See Hardesty v. Mitchell, 134 N.E. 
745, 302 Ill. 369, 24 A.L.R. 565; Bris- 
bin v. Huntington, 103 N.W. 144, 128 
Iowa 166, 5 Ann.Cas. 931 and note, 10 
Prob.Rep.Ann. 507; Lyon v. Lyon, 34 
A. 180, 88 Me. 395; In re Skinner, 
(Ont.) [1929] 4 Dom.L.R. 427 (all dic- 
tum). 
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[a] Reason for rule.-—The ground 
for the text rule is that at common 
law a bastard child had no inherita- 
ble blood, was kin to no one, could 
have no ancestor, nor be an heir, and 
could have no heirs save those of his 
own body. See Brisbin v. Huntington, 
103 N.W. 144, 128 Iowa 166, 5 Ann. 
Cas. 931 and note, 10 Prob.Rep.Ann. 
507 (dictum). 


As including or excluding illegiti- 
mates see infra notes 86—93. 


58. Mooney v. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Wharton 
v. Silliman’s Ex’rs, 22 La.Ann. 343; 
In re Woodward’s Estate, 86 N.W. 
1004, 84 Minn. 161; In re Davis’ Es- 
tate, 214 N.Y.S. 142, 126 Mise. 233. 
See Mullaney v. Monahan, 122 N.E. 
387, 232 Mass. 279 (dictum). 


[a] Other statements.—(1) Issue 
Or descendant of the first degree. 
Pfender v. Depew, 121 N.Y.S. 285, 136 
App.Div. 636; Barry v. Barry, 149 N. 
Y.S. 676, 87 Misc. 407, 12 Mills Surr. 
457. (2) Immediaté offspring. Grant 
v. Mosely, (Tenn.Civ.App.) 52 S.W. 
508. 


[b] All of group (1) referred to 
are usually included in the generic 
term “child” (Bowman v. Morgan, 33 
S.W.(2d) 708, 286 Ky. 653), (2) unless 
the language, viewed in the light of 
that in connection with which it was 
made, clearly indicates that a specifi- 
cally named child was intended to be 
excluded (Bowman y. Morgan, supra). 


{c] Term used in ordinary sense. 
—Newport Trust Co. v. Newton, 139 
Avra ameeoe hale SOS. 


59. Pfender v. Depew, 121 N.Y.S. 
285, 136 App.Div. 636; Barry v. Barry, 
149 N.Y.S. 676, 87 Misc. 407, 12 Mills 
Surr. 457. See Mullaney v. Monahan, 
122 N.H. 387, 232 Mass. 279; Burgess 
v. Hargrove, 64 Tex.: 110 (both dic- 
tum). 


60. Pfender v. Depew, 121 N.Y.S. 
285, 136 App.Div. 636; In re Davis’ 
Estate, 214 N.Y.S. 142, 126 Misc. 233. 


61. Pfender v. Depew, 121 N.Y.S. 
285, 186 App.Div. 636; Barry v. Bar- 
ry, 149 N.Y.S. 676, 87 Misc. 407, 12 
Mills Surr. 457. 


62. See statutory provisions. 
[a] Statutory rule that the word 
“child” in a will, employed alone, ap- 


plies to all descendants is merely a 
presumption of law which may be re- 
butted by other proof of the inten- 
tion of the testator in making the 
will. Graham vy. Cardinal, (Que.) 8 
Dom.L.R. 533. F 


degree,®® and does not include descendants of a more 
remote degree.°® 
iblé,®° and the word will be deemed to include re- 
mote descendants where an enlarged meaning is in- 
tended,®t or where statutes so provide.®? 


Adopted child. 
ed child is intended to be ineluded in a gift to “child” 
of a designated person, the purpose of the testator is 
to be strictly carried out, as gathered from the lan- 
guage in the will read in "the light of the entire will 
and the surrounding circumstances. *? 
adopted child is not included in the term “child,” 
used in a will to designate a beneficiary.°* An adopt- 
ed child will be deemed ineluded in the term “child” 
in a will when the intention of the testator is clear.®° 
Statutes conferring on the adopted child the right of 
inheritance from the adopting person®® do not change 
the general rule,®? particularly where the testator is 


However, this rule is not inflex- 


In determining whether an adopt- 


Ordinarily an 


63. In re Mitchell’s Will, 147 N.W. 


332, 157 Wis. 327 


64. Cook v. Underwood, 228 N.W. 
629, 209 Iowa 641; In re Woodcock, 
68 A. 821, 103 Me. 214, 125 Am.S.R. 
291; Stout v. Cook, 75 A. 583, 77 NJ: 
Eq. 131 [rev on other ground 81. A. 
821, 79 N.J.Eq. 573]. See Albright v. 
Albright, 157 N.E. 760, 116 Ohio St. 
668 (dictum). 


fa] Presumption is that those of 
blood of testator only are intended. 
In re Woodcock, 68 A. 821, 103 Me. 
214, 125 Am.S.R.. 2:91. 


Presumption generally in favor of 
persons of testator’s blood and against 
Riki s Mey to the blood se@ supra § 


[b] When will provides for child 
of some person other than testator, 
an adopted child is not included. 
a v. Thomas, 147 N.E. 788, 317 


65.- In re Woodcock, 68 A. 821, 103 
Me. 214, 125 Am-S.R. 291. See Al- 
bright v. Albright, 157 N.E. 760, 116 
Ohio St. 668 (dictum). 


[a] When will provides for child 
of Some person other than testator, 
an adopted child will be included, 
where the language of the will or the 
circumstances surrounding the testa- 
tor at the time he made the will 
makes it clear that the adopted child 
was intended to be included. Smith 
v. Thomas, 147 N.E. 788, 317 Ill. 150. 
See Albright v. Albright, 157 N.E. 
760, 116 Ohio St. 668 (dictum). 


{b]. Where no statute permitting 
adoption existed at time will was 
executed, the testator did not intend 
that an adopted child be included in 
the term ‘‘child.” Stout v. Cook, 75 
A. 583, 77 N.J.Eq. 153 [rev on other 
ground 81 A. 821, 79 N.J.Eq. 573]. 


[c] That devisee was too old to 
have children does not indicate that 
a devise of remainder to ‘such child 
or children as she might leave sur- 
viving her” referred to a child adopted 
by her, especially where the language 
was used exactly the same in other 
devises to devisees who had children. 
In’ re ;Yates’  Hstatey/126' =A. 725475281 
Pa. ‘178. 


[d] Intention that adopted child 
be included held not shown.—In re 
Woodcock, 68 A. 821, 103 Me. 214, 125 
Am.S.R. 291. 


66. See Adoption of Children § 128 
text and note 11. 

67, “Stout v¥. Cook! "75 “Ay bss # TT IN. 
eet 153 [rev on other ground 81 AL 


821, 79 N.J.Eq. 573]. 
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a stranger to the adoption.*® Statutes authorizing 
the binding out of destitute children to apprentice- 
ship by designated officials under specified condi- 
tions®® do not confer upon such a child the status: of 
an adopted child so that he will be included in the 
term “child” as used in a will.7° In’some jurisdic- 
tions statutes provide that the term “child,” when 
used in a will, shall include a child adopted prior to 
the making.of the will, in the absence of testator’s 
contrary intention.‘! In other jurisdictions stat- 
utes provide that “child,” or its equivalent, in a de- 
vise or bequest includes an adopted child of the tes- 
tator, unless the contrary appears by the terms of 
the instrument, but that the term as so used does 
not inelude an adopted child of a person other than 
the testator, unless such construction plainly appears 
to have been the testator’s intention.‘? 

Adult. The rule that “child” is. often applied to 
adults?? has been said to have particular application 
to the construction of the word in wills.*4 

Child en ventre sa mere, subsequently born alive 
and capable of taking, is within the term “child” in 
a bequest to “child living.”*® 

Children. Such word may be construed to mean 
children,‘® unless to do so would result in an intes- 
tacy.77 


68. In re Leask, 90 N.E. 652, 197 
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may be resorted to. 


[§ 1197 


Grandchild or grandchildren. As a general rule 
the word “child” does not inelude a grandehild™® 
although the contrary is true where such is the clear 
intention of the testator.7® So, except where the 
intention of the testator is contrary,°° or otherwise 
the provision would-be inoperative,*! grandchildren 
will not be deemed ineluded in the term ‘“child.”*? 


Great grandchildren. The term “child” will be 
construed to inelude such persons when within the 
intention of the testator.** 


Heir of the body. Ordinarily the term does not 
mean heir of the body,*? although such meaning may 
be given it when the will, as a whole, read in the 
light of the circumstances, makes such construction 
necessary in order to give effect to the manifest in- 
tention of the testator.®° 


Illegitimates. Whether the term includes illegiti- 
mates is disputed.*® Ordinarily, “child” does not 
mean illegitimates,’* although such meaning will be 
given the word where the intention of the testator is 
clear,®® either by express designation®® or by neces- 
sary implication®® or where otherwise the provision 
would be inoperative.®! In other jurisdictions, 
“child” presumptively includes both legitimate and 
illegitimate offspring,®? unless a different intent is 
to be gathered from the will, read in the light of the 


In re Montgom-|applies. Wilson y. Rand, 110 So. 3, 


Nava dli93) 1349Am.S: Re 866, 27) LRA. 
N.S. 1158 and note, 18 Ann.Cas. 516 
and note. 


69. See Apprentices § 4. 


70. Zimmerman v. Thomas, 136 A. 
637, 152 Md. 263. 


71. See statutory provisions. 


{a]_ In Maryland, although Code 
Pub. Civ. L. art 16 § 76 provides that 
the term “‘child’”’ in a will includes an 
adopted child, where the estate is a 
life estate the adopted child cannot 
take under the will. Eureka Life Ins. 
Co. v. Geis, 88 A. 158, 121 Md. 196. 


72. See statutory provisions; and 
cases infra this note. 


[a] In Massachusetts, under Gen. 
L. ec 210 § 8, an adopted child of the 
testator’s son, born and adopted long 
after the testator’s death, was_obvi- 
ously not intended to be included in 
they term. ‘child.’ Hutchins v. 
Browne, 147 N.E. 899, 253 Mass. 55. 


73. See Child § 3 text and note 42. 


74, Citizens’ Bank of Lancaster v. 
za Sil aa 31 S.W.(2d) 778, 326 Mo. 
581. 


75. In re Well’s Will, 221 N.Y.S. 
714, 129 Misc. 447. 


76. Dunn y. Cory, 39 A. 368, 56 N. 
J.Eiq. 507. 

77. MclIlvaine’s Estate, 30 Pa.Dist. 
[25. 

78. Alsman v. Walters, 106 N.E. 


879, 111 N.E. 921, 184 Ind. 565; In re 
Kittson’s Estate, 225 N.W. 439, 177 
Minn. 469; In re Woodward's Estate, 
86 N.W. 1004, 84 Minn. 161; Dunn vy. 
Cory, 39 A. 368, 56 N.J.Eq. 507. See 
Burgess v. Hargrove, 64 Tex. 110 (dic- 
tum). 

79. In re Woodward's Estate, 86 
N.W. 1604, 84 Minn. 161; Douglas v. 
James, 28 A. 319, 66 Vt. 21, 44 Am.S.R. 
817; In re Stark’s Will, 134 N.W. 389, 
149 Wis. 631. See Burgess v. Har- 
grove, 64 Tex. 110 (dictum). 


[a] Context in which word is used 


Ory; eb65 Ney: 152, a7 App: Div. 799. 


{b] Intention held shown.—Hol- 
brook v. Shepard, 157 N.B. 882, 245 N. 
Y. 618 [rearg den 159 N.E. 642, 246 
N.Y. 539]; In re Walker’s Estate, 87 
A. 281, 240 Pa. 1. 


[c] Intention held not shown.—In 
rete he Will, 184 N.W. 389, 149 Wis. 


80. Spencer v. Title Guarantee 
Loan & Trust Co., 132 So. 32, 222 Ala. 
221; Wilson v: Rand, 110 So. 3, 215 
Ala. 169; In re Petheran, 162 N.Y.S. 
953, 97 Misc. 302 [aff 165 N.Y.S. 1106, 
178 App.Div. 953]; Rogers v. Carmi- 
chael, 21 Ont. 658. See Boston Sate 
Deposit & Trust Co. v. Goldthwait, 142 
N.E. 38, 247 Mass. 434 (rule held inap- 
plicable).. 


[a] That testator, a layman, drew 
the will is a significant fact in arriv- 
ing at the meaning intended. Wilson 
v. Rand, 110 So. 3, 215 Ala. 169. 


[b] Only where reason demands it 
will ‘‘child’’ be construed to include 
grandchildren. In re Montgomery, 
LOSING. Ysos Dia seduine A DDS Dive Coos 


[ec] Intention held not shown.—In 
re Petheram, 162 N.Y.S. 953, 97 Misc. 
es a 165 N.Y.S. 1106, 178 App.Div. 


81. Wilson v. Rand, 110 So. 3, 215 
Ala. 169. 
82. Ala.—Wilson v. Rand, 110 So. 


3, 215 Ala. 159. 


N.J.—Dunn v. Cory, 39 A. 368, 56 
N.J.Eq. 507. 


N.Y.—Hunt v. Wickham, 190 N.Y.S. 
16, 197 App.Div. 800; In re Petheran, 
162 N.Y.S. 953, 97 Misc. 302 faff 165 
N.Y.S. 1106, 178 App.Div. 953]. 


Tenn.—Grant v. Mosely, (Civ.App.) 
52 S.W. 508. 

Ont.—Rogers v. Carmichael, 21 Ont. 

8. 


[a] When will is prepared by one 
skilled in the law and familiar with 
the technical or legal meaning of the 
words used, the text rule particularly 


215 Ala. 159. 
83. In re Montgomery, 165 N.Y.S. 
52, 177 App.Div. 799. 


[a] Intention held not shown.—In 
re Montgomery, 165 N.Y.S. 52, 177 
App.Div. 799. 


84. Lawrence v. 
144, 109 S.C. 416. 


Burnett, 96 S.E. 


85. Lawrence v. Burnett, supra. 

86. See cases infra notes 87-93. 

87. Hockley v. O’Neal, [1925] Ch. 
739. See Hardesty v. Mitchell, 134 


N.E. 745, 302 Ill. 369, 24 A.L.R. 565; 
Brisbin v. Huntington, 103 N.W. 144, 
128 Iowa 166, 5 Ann.Cas. 931 and note, 
10 Prob.Rep.Ann. 507 (both dictum). 


[a] Reason for rnle.-—The ground 
for the text rule is that at common 
law a bastard child had no inherita- 
ble blood, was kin to no one, could 
have no ancestor, nor be an heir, and 
could have no heirs save those of his 
own body. See Brisbin v. Hunting- 
ton, 103 N.W. 144, 128 Iowa 166, 5 
Ann.Cas. 931 and note, 10 Prob.Rep. 
Ann. 507 (dictum). 


[b] “awful child” refers only to 
legitimates, and not to illegitimates. 
Brisbin v. Huntington, 103 N.W. 144, 
128 Iowa 155, 5 Ann.Cas. 931 and note, 
10 Prob.Rep.Ann. 507. 


88. Hockley v. O’Neal, [1925] Ch. 
739; In re Skinner, (Ont.) [1929] 4 
DomrLyRew4 oi. See Hardesty v. 
Mitchell, 134 N.B. 745, 302 Ill. 369, 24 
A.L.R. 565; Brisbin v. Huntington, 
103 N.W. 144, 128 Iowa 155, 5 Ann. 
Cas. 931 and note, 10 Prob.Rep.Ann. 
507 (both dictum). 


89. Lembeck v. Harms, 118 A, 537 
98 N.J.Law 95. : Bind 

90. Lembeck v. Harms, supra. 

[a]. Necessary implication means 
a highly probable inference to that 
effect. Lembeck v. Harms, 118 A. 537, 
98 N.J.Law 95. 


os Hockley v. O’Neal, [1925] Ch. 


92. Eaton v. Eaton, 91 A. 19 
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surrounding circumstances. 
Issue. 
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Minor. 
alent to minor.?? 


Word of purchase or limitation. 


tion is manifest. 


[§ 1198] (2) Childrent—(a) In General. 
as used in a will to designate beneficiaries, is 


dren,” 


98. Eaton v. Eaton, supra. 


[a] Reason for rule.—Where the 
English rule that an illegitimate is 
nobody’s child does not apply, its 
corollary that ‘‘child’’ in a will is to 
be interpreted as including legiti- 
mates only fails. Haton vy. Haton, 91 
A. 191, 88 Conn. 269. 


94. Jordan v. Roach, 32 Miss. 481. 
See In re Schuster’s Will, 181 N.Y.S. 
500, 111 Misc. 534 (dictum). 


95. See In re Schuster’s Will, su- 
pra (dictum). 


96. In re Davis’ Estate, 214 N.Y.S. 
142, 126 Misc. 233. 


{a] Construction not disinheriting 
heirs will be adopted where two inter- 
pretations of the word “child’’ are 
possible. In re Davis’ Estate, 214 N. 
YiSh 1425 126° Mises233. 


97. Citizens’ Bank of Lancaster v. 
E Cplesone: 31. S.W.(2da) 778, 326 Mo. 
Le 


98. Caulk’s Lessee v. Caulk, 52 A. 
340, 19 Del. 528; Pearson v. Willis, 1 
Pa.Co. 520; Martin v. Martin, 44 S.E. 
198, 52 W.Va. 381. 


[a] Presumption.—The text rule 
is presumed. In re Whiteley’s Estate, 
117 A. 77, 273 Pa. 364. 


99. Caulk’s Lessee v. Caulk, 52 A. 
340, 19 Del. 528; Pearson v. Willis, 1 
Pa.Co. 520; Martin vy. Martin, 44 S.E. 
198, 52 W.Va. 381. 


[a]. Presumption.—The text rule 
is presumed. In re Whiteley’s Estate, 
117 A. 77, 273 Pa. 364. 

1. Cross references: 

Generally see Child or Children 11 C. 

Je pero0s 

“Family” as including children see in- 

fra § 1218. 


2. Beall v. Beall, 162 N.E. 152, 331 
Ill. 28; Connor v. Gardner, 82 N.B. 
640, 230 Ill. 258. 

3. Beall v. Beall, 162 N.E. 152, 331 
Ill. 28; Connor v. Gardner, 82 N.}E. 
640, 230 Ill. 258. 

4. Beall v. Beall, 162 N.E. 152, 331 
Ill. 28; Connor v. Gardner, 82 N.E. 


640, 230 Ill. 258. 
5. See supra § 1118. 


6. Connor v. Gardner, 82 N.E. 640, 
230 Ill. 258; Mullaney v. Monahan, 
122 N.E. 387, 232 Mass. 279. 


7. Middletown Trust Co. v. Gaffey, 
112 A. 689, 96 Conn. 61; Hicks v. 
Smith, 22 S.E. 153, 94 Ga. 809; Beall 
v. Beall, 162 N.E. 152, 331 Ill. 28. 


8. Palmer v. Horn, 84 N.Y. 516 [aff 
20 Hun 70]; Kirk v. Cashman, 3 Dem. 
Surr. (N.Y.) 242; Eddy v. Mathewson, 
78 A. 506, 32 R.I. 58; Turner v. Ivie, 


Where the intention of the testator elearly 
appears, “child” may be given the meaning of is- 
So also where the language 
of the will is capable of any construction which will 
permit the issue of a deceased son to participate, 
that construction should be adopted.®® 


So “child,” as used in a will, is not equiv- 


As used in a will, 
“child” ordinarily is a word of purchase,®® and not 
one of limitation,®® unless testator’s contrary inten- 
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not a technical legal term in that a fixed and deter- 


“Chil- 


5 Heisk. (Tenn.) 222. 


9.: Palmer v. Horn, 84 N.Y. 516 [aff 
20 Hun 70]. 


Ala.—Hchols v. Jordan, 39 Ala. 24. 


10. Cal.—In re Vizelich’s Estate, 
18 P.(2d) 773. 


Conn.—Carpenter v. Perkins, 74 A. 
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Ex’rs, 227 S.W. 157, 190 Ky. 182. 


Mass.—Mullaney v. Monahan, 
N.E. 387, 232 Mass. 279. 


Minn.—In re Woodward’s Estate, 86 
N.W. 1004, 84 Minn. 161. 


Miss.——Ward v. Cooper, 13 So. 827, 
69 Miss. 789. 
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135, 141, 329 Mo. 580 [quot Cyc]. 
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701, 38 Misc. 18; Cromer v. Pinckney, 
38 Barb.Ch,. 466. 


Tenn Lowers v. Bowers, 4 Heisk. 
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Va.— Waring v. Waring, 
96 Va. 641. 


Ont.—Rogers v. Carmichael, 21 Ont. 


32 S.E. 150, 


658; McPhail v. McIntosh, 14 Ont. 
Suze 
11. Cal.—In re Willson’s Estate, 


153 P9277, 171 Cal. 449° 


Ga.—Hancock vy. Griffin, 156 S.E. 


659, 171 Ga. 787. 


Hawaii.—Wodehouse vy. Robinson, 
27 Hawaii 462. 


11l.—Hanes v. Central Illinois Utili- 
ties Co., 104 N.E. 156, 262 Ill. 86. 

Ky.—Marquette Vv. Marquette’s 
Ex’rs, 227 S.W. 157, 190 Ky. 182. 
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N.E. 387, 232 Mass. 279. 
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466. 

R.I.—Industrial Trust Co. v. Ben- 
nett, 112 A. 354, 43 R.I. 355; Crowell 
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N.B.—In re Cliff, 47 N.B. 302. 
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ing’ in the law, as used ina will. Al- 


mined meaning must be given it regardless of the 
sense in which it is employed.? 
and is subject to construction.* 
to construction of wills? applies in interpreting the 
meaning of the term,°® 
must be to give effect to the testator’s intention.” 


[§ 1199] (b) Primary and Popular Meaning. It 
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designating the beneficiaries, must be understood in 
its primary sense, when that can be done,*® and al- 
ways when there are any persons in existence at the 
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in its primary?® or ordinary?! legal'? meaning, and 
in its ordinary!® popular'* meaning, 


It is a flexible term,® 
The general rule as 


so that the construction given 
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“children,” as 


yen v. Reed, 57 App.D.C. 78, 17 F.(2d) 


[b] Term used in ordinary sense.— 
Newport Trust Co. v. Newton, 139 A. 
ogee) Evel OS: 


12. Ala.—Duncan v. De Yampert, 
62 So. 678, 182 Ala. 528. 


Ga.—White v. Rowland, 67 Ga. 546, 
44 Am.R. 731. 


Hawaii.—Estate 
Hawaii 213. 


Ind.—Casper v. Helvie, 146 N.E. 128, 
83 Ind.App. 166. 


Ky.—Marquette Vv. Marquette’s 
Ex’rs, 227° S.W.: 257, 190 “Ky.9 1382's 
Churchill v. Churchill, 2 Metc. 466. 


Md.—Cowman vy. Classen, 144 A. 
367, 156 Md. 428. 


Mo.—Lich vy. Lich, 138 S.W. 558, 158 
Mo.App. 400. 


N.Y.—Matter of Sparks, 58 N.Y.S. 
766, 27 Mise. 352, 1 Mills Surr. 71. 


Tenn.—Grant v. Mosely, (Civ.A.) 
529SaW. 508; 


Va.— Vaughan v. Vaughan’s Ex’x, 
33 S.E. 603, 97 Va. 322. 


W.Va.—Runyon y. Mills, 
112, 86 W.Va. 388. 


And see cases supra notes 10, 11. 
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213, 148 Mass. 198. 


N.J.—Forshee v. Dowdney, 139 A. 
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Estate, 10 N.Y.S. 692, 57 Hun 395; In 
re Sparks’ Estate, 58 N.Y.S. 766, 27 
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123, 83 Ind.App. 166 


i Ky.—Churehill v. Churchill, 2 Mete. 
66. 


Md.—Cowman yv. Classen, 144 A. 367, 
156 Md. 428. 


Mo.—Lich v. Lich, 138 S.W. 558, 158 
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56S.) SL wv Crook, #13, Ry oe Ela waco 
lath dR. 67 Che /slhie) Imere, Taylor 
ELG25) eh Ch: 73924 In. re, pleckhy- 
[1920] 1 Ch. 450; Alliance Insurance 
Co: ‘vx, Braneis, [1914]. 1 Ch, 25425. 
re Hastie, 35 Ch.D. 728; Mortimer v. 
west, 3 Russ. 370, 3 Eng.Ch. 370, 38 
Reprint 615. 


Can.—In re Donald, Baldwin v. 
Mooney, [1929] 2 Dom.L.R. 244 


N.B:——In'‘re Cliff, 47 N.B. 302. 


Ont.—In re Skinner, [1929] 4 Dom. 
ae 427; In re Wilson, 17 Ont.W.N. 


See Brisbin v. Huntington, 103 N.W. 
144, 128 Iowa 166, 5 Ann. Cas. 931 and 
note, 10 Prob. Rep. Ann.507; Lyon v. 
Lyon, 34 A. 180, 88 Me. 395; Bolton 
v. Bolton, 73 Me. 299 (all dictum). 


[a] Reason for rule.—The ground 
for the text rule is that at common 
law a bastard chila had no inherita- 
ble blood, was kin to no one, could 
have no ancestor, nor be an heir, and 
could have no heirs save those of his 
own body. See Brisbin vy. Hunting- 
ton, 103 N.W. 144, 128 Iowa 166, 5 Ann. 
Cas. 931 and note, 10 Prob.Rep.Ann. 
507 (dictum). 


[b] Basis.—The rule rests on the 
maxim, Qui ex damnato coitu nascun- 
BUT, inter liberos non compntentur. 
Bennett v. Toler, 15 Gratt. (55 Va.) 
588, 78 Am.D. 638. “Qui ex damnato 
coitu nascuntur, inter liberos non 
computentur” 51 C.J. p 294. 


[ec] “Gawful children” generally 
means the same as children, used 2 
the sense of children born in lawful 
wedlock. In re _ Skinner, (Ont.) 
[1929] 4 Dom.L.R. 427. 


As including or ie ok illegiti- 
mates see infra § 1210. 


18. Ala.—Duncan vy. De Yampert, 


62 So. 673, 182 Ala. 528;. Echols v. 
Jordan, 39 ‘Ala. 24. 
Ark.—Finch v. Hunter, 230 S.Ww. 


558, 555, 148 Ark. 482 [cit Cyc]. 


Cal.—In re Willson’s Estate, 153 P. 
927, 171 alk 449: : 


Ga.—Hancock v. Griffin, 156 Sih. 
659, 171 Ga. 787; Fulghum vy. Strick. 
land, 51 S.E. 294, 123 Ga. 258, 11. Prob. 
Rep. Ann. 402; White Vv: Rowland, 67 
Ga. 546, 44 Am.R. 781. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the first degree.?® 


Whether this meaning will © 
be given the word, as used in a will to designate 
beneficiaries, depends upon the intention of the 
testator as indicated by the context in which it 
oceurs or by the language of the entire will,?° but in 
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meaning.?? 


the absence of something in the will, construed as a 


Ill.—Bushman v. Fraser, 153 N.E. 
611, 322 Ill. 579; Greenfield v. Laurit- 
son, 137 N.E. 818, 306 Ill. 279; Hanes 
v. Central Illinois Utilities Co., 104 
N.E. 156, 262 Ill. 86; Arnold v. Alden, 
50 N.E. 704, 173 Ill. 229. 


Ind.—Casper v. Helvie, 
123, 83 Ind.App. 166. 


Md.—Cowman vy. Classen, 144 A. 
367, 156 Md. 428; Taylor v. Watson, 
35 Md. 519. 


Mass.—Boston Safe Deposit & Trust 
Co. v. Goldthwait, 142 N.E. 38, 247 
Mass. 434; Mullaney v. Monahan, 122 
N.E. 387, 232 Mass. 279; Bowker v. 
Bowker, 19 N.E. 213, 148 Mass. 198. 


Miss.——Ward v. Cooper, 13 So. 827, 
69 Miss. 789. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 141, 329 Mo. 580 [quot Cyc]. 


N.Y.—Matter of Robinson’s Hstate, 
LO UN-YcS., 692,050 TUN. Sob: Line re 
Sparks’ Estate, 58 N.Y.S. 766, 27 Misc. 
352, 1 Mills Surr. 71. 


are e emners Estate, 


S.C.—Wren v. McCay, 102 S.E. 9, 113 
S.C. 240. 


Tenn.—Grant v. Mosely, (Civ.App.) 
52 S.W. 508. 


Va.—Vaughan y. Vaughan’s Ex’x, 
33 S.E. 608, 97 Va. 322. 


W.Va.—Runyon vy. Mills, 
112, 86 W.Va. 388. 


Eng.—Pybus v. Boyd, [1918] 2 Ch. 
138; Tyrone v. Waterford, 1 DeG.F. 
&J. 613, 62 Eng.Ch. 475, 45 Reprint 
499. 


Can.—In re Donald, Baldwin v. 
Mooney, [1929] 2 Dom.L.R. 244. 


[a] All children (1) are necessa- 
rily implied by the word “children.” 
(Bowman y. Morgan, 33 S.W.(2d) 703, 
236 Ky. 653; In re Robison’s Estate, 
109 A. 924, 266 Pa. 251) (2) unless the 
language employed, viewed in the 
light of that in connection with which 
it was made, clearly indicates that a 
specifically named child was intended 
to be excluded (Bowman v. Morgan, 
supra). ‘ 


[b] 


146 N.E. 


26 Pa.Dist. 


103 S.E. 


Other statements.—(1) De- 
scendants. Phinizy v. Foster, 7 So. 
836, 90 Ala. 262; McLeod v. Dell, 9 
Fla. 427; Hickox v. Klaholt, 126 N.E. 
166, 291 Ill. 544; Stahl v. Emery, 127 
A. 760, 147 Md. 123; Trautz v. Lemp, 
46 S.W.(2d) 135, 329 Mo. 580; Lytle 
v. Beveridge, 58 N.Y. 592 [aff 7 Lans. 
225]; In re Brown’s Estate, 233 N.Y.S. 
426, 133 Misc. 587; Matter of Bender’s 
Estate, 89 N.Y.S. 731, 44 Mise. 79, 4 
Milis Surr. 344; Harrison v. McAdam, 
716 ONES: 0-10, eae Misc. 118s 
Goble’s Will, 10 N.Y.S. 18; Hone v. 
Van Schaick, 3 Barb.Ch. 488 [rev on 
other ground 3 N.Y. 538]; Cromer v. 
Pinckney, 3 Barb.Ch. (N.Y.) 466; Law- 
rence v. Hebbard, 1 Bradf.Surr. (N.Y.) 
252; Hinkson v. Adkins, 25 Ohio N.P. 
N.S. 16; Industrial Trust Co. v. Ben- 
nett, 112 A. 354, 48 R.I. 355; Crowell 
v. Rose, 94 A. 683, 38 R.I. 93, 99 [quot 
Williams v. Knight, 27 A. 210, 18 R. 
I. 333]; Tiffany v. Emmet, 53 A. 281, 
94 R.I. 411; Turner v. Ivie, 5 Heisk. 
(Tenn.) 222; Booker vy. Booker, 5 
Humphr. (Tenn.) 505; Darragh v. 
Barmore, (Tex.Commn.App.) 242 S.W. 
714 [rev (Tex.Civ.App.) 231 S.W. 472]; 
In re Scholl’s Estate, 76 N.W. 616, 
100 Wis. 650; In re Cliff, 47 N.B. 302; 
McPhail v. McIntosh, 14 Ont. 312. (2) 


Progeny. Casper v. Helvie, 146 N.E. 
123, 838 Ind.App. 166. 

{c] Children living at time will 
was made alone are meant. Du Bois 
v. Ray, 35 N.Y. 162, 171; In re Sharpe’s 
Estate, 15 Wkly.N.C. (Pa.) 419, 421; 
eps v. Emmet, 53 A. 281, 24 R.I. 


[ad] Children begotten by or born 
to.—A devise in trust to children “be- 
gotten” by sons and to children “be- 
gotten by” or “born to” brothers and 
sisters was held, to include posthu- 
mous children of sons or brothers 
among the beneficiaries. Swain v. 
Bowers, 158 N.E. 598, 91 Ind.App. 307. 


19, Ala.—-Phinizy v. Foster, 7 So. 
836, 90 Ala. 262. 


Conn.—Mooney v. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608. 


Mass.—Mullaney v. Monahan, 
N.E. 387, 232 Mass. 279. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 141, 329 Mo. 580 [quot Cyc]. 


N.Y.—Low v. Harmony, 72 N.Y. 
408; Matter of Robinson’s Estate, 10 
N.Y.S. 692, 57 Hun 395; In re Brown’s 
Estate, 233 N.Y.S. 426, 133 Misc. 587. 


Eng.—In re Hammond, [1924] 2 Ch. 
276; Pybus v. Boyd, [1918] 2 Ch. 138; 
Tyrone v. Waterford, 1 DeG.F.&J. 613, 
62 Eng.Ch, 475, 45 Reprint 499. 


Can.—Re Simpson, [1928] 3 Dom.L. 
Rotting 
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[a] Those only who are of blood 
of the testator, or of the person nam- 
ed in the bequest or devise, are in- 


cluded. Hinksow v. Adkins, 25 Ohio 
N.P.N.S. 16. 

[b] Other statements.—As used in 
a will ‘children’ generally means 


(1) descendants (In re Vizelich’s Es- 
tate, (Cal.App.) 18 P.(2d) 773; Allen 
v. Reed, 57 App.D.C. 78, 17 F.(2d) 666; 
Wodehouse y. Robinson, 27 Hawaii 
462; Casper v. Helvie, 146 N.E. 123, 
83 Ind.App. 166; Parish v. Welton, 
190 N.W. 947, 194 Iowa 1274; In re 
Woodward’s Hstate, 86 N.W. 1004, 84 
Minn. 161; Lich v. Lich, 138 S.W. 558, 
158 Mo.App. 400; In re Pulis, 115 N. 
BE. 516, 220 N.Y. 196; Pfender v. De- 
pew, 121 N.Y.S. 285, 136 App.Div. 636; 
Shannon y. Pickell, 8 N.Y.S. 584, 55 
Hun 127; Barry v. Barry, 149 N.Y.S. 
676, 87 Mise. 407, 12 Mills Surr. 457; 
Cutter v. Doughty, 7 Hill (N.Y.) 305 
{rev 23 Wend. 513]; Mowatt v. Car- 
row, 7 Paige (N.Y.) 328, 32 Am.D. 
641; In re Long’s Estate, 77 A. 924, 
228 Pa. 594 [aff 39 Pa.Swper. 323]; 
In re Reynolds, 39 A. 896, 20 RI. 
429; In re Scholl’s Estate, 76 N.W. 
616, 100 Wis. 650. See Douglas v. 
James, 28 A. 319, 66 Vt. 21, 44 Am.S. 
R. 817 [recognizing rule]) (2) or issue 
(Pfender v. Depew, supra; Barry v. 
Barry, supra; Brett v. Donaghe’s 
Guardian, 45 S.E. 324, 101 Va. 786; 
Waring v. Waring, 32 S.E. 150, 96 Va. 
641; Moon v. Stone’s Ex’r, 19 Gratt. 
(60 Va.) 130) in the first degree. 


“Children” in will as meaning 
descendants generally see supra note 
18 [b] (1). 

“Children” in will as meaning issue 
generally see infra § 1211. 


20. Greenfield v. Lauritson, 137 N. 
BE. 818, 306 Ill. 279. 


21. Spencer y. Title Guarantee 
Loan & Trust Co., 132 So. 32, 222 Ala. 
221; Kirk v. Cashman, 3 Dem.Surr. (N. 
Y.) 242. 
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whole, in the light of the subject matter and the 
situation with which the testator is dealing, disclos- 
ing a different intent,?1 the word will be given this 
In this sense it does not include more 
remote descendants,”* in the absence of an indication 


[a] Presumption that the testa- 
tor used “children” in its strict and 
primary meaning does not apply. 
pay v. Webler, 105 A. 618, 93 Conn. 


22. Spencer vy. Title Guarantee Loan 
& Trust_Co., 132 So.932, 222 Alay 221; 
Parish v. Welton, 190 N.W. 947, 194 
Iowa 1274; In re Smith’s Estate, 202 
NeYese (271,227) Mise) 6625 Wddiys “wa 
Matthewson, 78 A. 506, 32 R.I. 53. 


[a] Presumption is that the testa- 
tor used the word “children” in its 
strict and primary meaning. Day v. 
Webler, 105 A. 618, 93 Conn. 308. 


23. Conn.—Carpenter vy. Perkins, 
74 A. 1062, 83 Conn. 11. 


Hawaii.—Wodehouse y. Robinson, 
27 Hawaii 462. 


Md.—Cowman v. Classen, 
367, 156 Md. 428. 


Mass.—Mullaney v. Monahan, 122 N. 
TE. 387, 232 Mass. 279. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 141, 329 Mo. 580 [quot Cyc]. 


N.Y.—Matter of King, 111 N.E. 1060, 
217 N.Y. 358; Pimel v. Betjemann, 
T6eIN SEs L575) 283) Ney. ed O4 0 Dee A 
N.S. 580, 5 Ann.Cas. 239; In re Mont- 
gomery, 165) IN. Y.S. 62, 177. App.Diwe 
799;. Pfender v.. Depew, 121 N.Y.S: 
285, 186 App.Div. 636; Davies v. Da- 
vies, 113 N.Y.S. 872, 129 App.Div. 379 
faff-91 N-E. 1111; 197’ NVY. 59815 In 
re McKim’s Hstate, 185 N.Y.S. 767, 
115 Mise. 720; In re Petheran, 162 N. 
¥.S. 953; 97 Misc. 302 [aff 165° N.yY.S! 
1106, 178 App.Div. 953]; Barry v. 
Barry, 149 N.Y.S. 676, 87 Mise. 407, 
12, Mills Surr. 457;. In re Sparks’ 
Estate, 58 N.Y.S. 766, 27 Misc. 352, 1 
Mills Surr. 71; Hone v. Van. Schaick, 
3 Barb.Ch. 488 [rev on other ground 
3 N.Y. 538]; Cromer vy. Pinckney, 3 
Barb.Ch. 466. 


Pa.—Hallowell v. Phipps, 2 Whart. 
376; Page’s Estate, 19 Pa.Dist. 405 
[aff 76 A. 15, 227 Pa. 288]; Schull’s 
Estate, 18 Pa.Dist. 297. 


Sune? een v. Booker, 5 Humphr. 


Va.—Vaughan vy. Vaughan’s Ex’x, 
33 S.H. 603, 97 Va. 322. 


W.Va.—Runyon vy. Mills, 103 S.E. 


144 A. 


112, 86 W.Va. 388. 


Can.—Fishleigh  v. 
Fzuste Co.,« Litd:, 


N.B.—In re Cliff, 47 N.B. 302. 


Ont.—In re Kobbs, [1929] 4 Dom.L. 
R. 433. 


See Burgess v. Hargrove, 64 Tex. 
110 (dictum); Douglas v. James, 28 
A. 319, 66 Vt. 21, 44 Am.S.R. 817 (rec- 
ognizing rule). 


[a] Foundation.—‘This [rule] is 
not based on any technical rule of 
law; on the contrary, it is founded on 
the ordinary meaning of the word and 
the presumption that the testator has 
used the term in its ordinary sense.” 
Pimel vy. Betjemann, 76 N.E. 157, 183 
N.Y. 194, 200, 2 L.R.A.N.S. 580, 5 Ann. 
Cas.) 239) 


[b] Statute of descent and dis. 
tribution (1) does not apply to wills. 
Bartlett v. Terrell, (Tex.Civ.App.) 292 
S.W. 273. (2) In order to give “chil- 
dren” the civil law meaning as synon- 
ymous with descendants, the statute 
must clearly state that the word 


London, etce., 
[1930] 4 Dom.L.R. 
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of the testator’s contrary intent,?* or unless other- 
wise the provision would be inoperative.”° 
rily, both sexes are ineluded,?® although the contra- 
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Ordina- 


ry is true where such construction accords with the 


“children,’’ when used in a will, shall 
mean descendants. Bartlett v. Ter- 
rell, supra. 


24. Ala.—Phinizy v. Foster, 7 So. 
836, 90 Ala. 262. 


Conn.—Carpenter v. Perkins, 74 A. 
1062, 83 Conn. 11. 


D.C.—Allen v. 
78, 17 F.(2d) 666. 


Ga.—Hancock v. Griffin, 156 S.E. 
659, 171 Ga. 787; White v. Rowland, 
62 Ga. 546, 44. Am-.R. 7312 Willis v: 
Jenkins, 30 Ga. 167. 


Hawaii.-—Wodehouse y. Robinson, 
27 Hawaii 462. 


Ind.—Casper v. Helvie, 146 N.H. 123, 
83 Ind.App. 166. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 141, 329 Mo. 580 [quot Cyc]. 


N.J.—Forshee v. Dowdney, 139 A. 
321, 1038 N-J.Hq-, 374 Pati £43: Axp 917, 
101 N.J.Hq. 446]. 


Reed, 57 App.D.C. 


N.Yi.—Matter of King, 111. NE. 
HOGCO 8 27. IN. Vio Sb 85) eermelitv:., Betje= 
TAMIA OL ONG kan bia LO SueNG a 04a 


L.R.A.N.S. 580, 5 Ann.Cas. 239; Lytle 
v. Beveridge, 58 N.Y. 592 [aff 7 Lans. 
225]; In re Montgomery, 165 N.Y.S. 
52, 177 App. Div.-7995— Pfrender v. De- 
pew, 121 N.Y.S. 285, 136 App.Div. 636; 
Davies v. Davies, 113 N.Y.S. 872, 129 
Appabiy. 37-9) art POA N.S) Gad bo 7 
N.Y. 598]; In re Keogh, 110 N.Y.S: 
868, 126 App.Div. 285 [aff 86 N.E. 
1126, 193° N.Y. 608, rearg den 87 N.E. 
ANAS Os INS Ye) 16474); Shannon v. 
Pickell, 8 N.Y.S. 584, 55 Hun 127; In 
re McKim’s Estate, 185 N.Y.S. 767, 
115 Misc. 720; In re Petheran, 162 
N.Y.S. 953, 97 Mise. 302 [aff 165 N.Y. 
$:/1106, 178, App.Div. 953]; Barry v. 
Barry, 149 N.Y.S. 676, 87 Mise.. 407, 
12 Mills Surr. 457; Harrison v. 
McAdam, 76 N.Y.S. 701, 38 Misc. 18; 
Cromer v. Pinckney, 3 Barb.Ch. 466. 
See In re Schuster’s Will, 181 N.Y.S. 
500, 111 Misc. 534 (dictum). 


Ohio.—Hinkson y. Adkins, 25 Ohio 
N.P.N.S. 16. 


Pa.—Page’s Est., 19 Pa.Dist. 
fafi 767A. 15, 227 Pa. 288]. 


Tenn.—Booker v. Booker, 5 Humphr. 
505. 


Va.—Brett v. Donaghe’s Guardian, 
45 S.B. 324, 101 Va. 786; Vaughan v. 
Vaughan’s Ex’x, 33 S.E. 603, 97 Va. 
322; Waring v. Waring, 32 S.E. 150, 
96 Va. 641. 


W.Va.—Runyon vy. Mills, 
112, 86 W.Va. 388. 


Eng.—Tyrone v. Waterford, 1 DeG. 
F. & J. 618, 62 Eng.Ch. 475, 45 Re- 
print 499. 


Can.—Fishleigh v. London, etc., 
Trusts Co., Ltd., [1930] 4 Dom.L.R. 
609. 


N.B.—In re Cliff, 47 N.B. 302. 


See Douglas v. James, 28 A. 319, 
66 Vt. 21, 44 Am.S.R. 817 (recognizing 
rule). 

“Tt [“children’] can acquire a more 
extensive meaning only from the con- 
text in which it occurs, or from its 
use in a case where the person using 
it must know that there neither then 
is, nor can afterwards be, any person 
within the first generation to whom 
it can be appiied.” Willis v. Jenkins, 
30 Ga. 167, 168. 


405 


103 S.E. 


[a] Unless other words in will 
give the word a meaning broader than 
its usual meaning, such usual mean- 
ing will be given it. Moon v. Stone’s 


Ex’r, 19 Gratt. (60 Va.) 130. 
{[b] Rule against disinheritance of 
heirs (1) applies in determining 


which of two possible interpretations 
of “children” will be adopted. Pfen- 
der v. Depew, 121 N.Y.S. 285, 186 App. 
Div. 636. (2) Rule generally see su- 
pra § 1149. 


[ec] Devise over to “children” of 
testator upon failure of issue of 
children to whom estates tail were 
given was held to embrace descend- 
ants, and not merely descendants in 
the first degree. Kolmer v. Miles, 
110 N.E. 407, 270 Ill. 20. 


[d] Inteution held not shown.— 
In re Willson’s BEstate, 153 P. 927, 
171 Cal. 449; Allen v. Reed, 57 App. 
D.C. 78, 17 F.(2d) 666; Boston Safe 
Deposit & Trust Co. v. Goldthwait, 
142 N.E. 38, 247 Mass. 434; Trautz v. 
Lemp, 46 S.W.(2d) 135, 329 Mo. 580. 


25. Phinizy v. Foster, 7 So. 836, 90 
Ala. 262; Casper v. Helvie, 146 N.E. 
123, 83 Ind.App. 166; Forshee v. 


Dowdney, 139 A. 321, 103. N.J.Eq. 374 
[aff 143 A. 917, 101 N.J.Eq. 446]. See 
to same effect Hancock y. Griffin, 156 
S.B. 659, 171 Ga. 73% 


[a] Kmuowledge of testator that 
there neither is nor can afterward be 
any person to whom the term can be 
applied in its appropriate sense will 
justify construing the word in a 
broad sense. White v. Rowland, 67 
Ga. 546, 44 Am.R. 731. 


26. Jackson v. Merrill, 
(N.Y.) 185, 5 Am.D. 213. 


27. Jackson y. Merrill, supra. 


28. Ala—kKnight v. O’Brien, 80 So. 
$24, 202 Ala. 440;. Scott v. Nelson, 3 
Port. 452,,.29 Am.D. .266. 


Ark.—Kelly v. Kelly, 
305, 176 Ark. 548. 


Conn.—Desmond y. MacNeill, 96 A. 
924, 90 Conn. 142, 


Del.—Caulk’s Lessee vy, 
A. 340, 19 Del. 528. 


_ Ill.—Hanes v. Central Illinois Utili- 
ties Co., 104 N.H. 156, 262 Ill. 86. 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; Bonner v. Bonner, 62 N. 
EK. 497, 28 Ind.App. 147. 


Kan.—Woodley v. Howse, 3 P.(2d) 
475, 133 Kan. 639. 


Ky.—G@oggin v. Reed’s Ex’r, 277 S. 
W. 268, 211 Ky. 256; Turner vy. Pat- 
terson, 5 Dana 292. 


Md.—Stahl v. Emery, 127 A. 760, 
147 Md. 128; Cook v. Councilman, 72 
A. 404, 109 Md. 622; Turner v. With- 
ers, 23 Md. 18. 


N.J.—Steward v. Knight, 49 A. 535, 
62 N.J.Eq. 232; Stokes v. Tilly, 9 N. 
Fin Tee ake OR 


N.Y.—Lytle v. Beveridge, 58 N.Y. 
592 Laff? ans: 225]. | 


Pa.—Petition of Smith, 139 A. 
291, Pas 129; 


6 Johns. 


3 S.W. (2d) 


Caulk, 52 


832, 
Reiff v. Pepo, 1389 A. 144, 
290 Pa. 508; Stout v. Good, 91 A. 613, 
245 Pa. 383; Gilland v. Hallett, 87 A. 
3038, 240 Pa. 268; Shields v. Aiken, 84 
A. 662, 236 Pa.'6; Chambers v. Union 
Trust Co., 84 A. 512, 235 Pa. 610; Man- 
ning v. Bader, 73 A. 939,:224 Pa. 575; 
Crawford v. Forest Oil Co., 57 A. 47, 


intention of the testator.?7 
used in this connection, is a word of purchase,** and 
not one of limitation,?® unless there is found in the 
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Ordinarily the word, as 


208 Pa. 5; Lancaster v. Flowers, 48 A. 
896, 198 Pa. 614; In re MeIntosh’s Hs- 
tate, 27 A. 1048, 158 Pa. 528; Giffin’s 
Estate, 22 A. 91, 138 Pa. 327; Appeal 
of Keim, 17 A. 463, 125 Pa. 480; Halde- 
man v. Haldeman, 40 Pa. 29; Stoner 
v. Stoner, 44 Pa.Co. 364; Bissey’s HEs- 
tate, 4 Pa.Co. 458; Pearson v. Willis, 
1 Pa.Co. 520; Bissey’s Estate, 3 Del. 
Co. 333. 

Tenn.—Turner v. Ivie, 5 Heisk. 222; 
Bowers v. Bowers, 4 Heisk. 293; Wil- 
liams v. Sneed, 3 Coldw. 533. 


Tex.—Darragh Vv. Barmore, 
(Comntn.App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]. 


Va.—Moon vy. Stone’s Ex’r, 19 Gratt. 
(60 Va.) 130. _ 


W.Va.—Hutchens v. Denton, 98 S.E. 
808, 83 W.Va. 580; Interior & W. V. R. 
Co. v. pling, 73° S\E. 51; .70) WeWVer 6; 
Wills v. Foltz, 56 S.E. 473, 61 W.Va. 
262, 12 L.R.A.N.S. 283 and note; Mar- 
ae v. Martin, 44 §.E. 198, 52 W.Va. 

A. 


Eng.—Tyrone v. Waterford, 1 De G. 
aes 613, 62 Eng.Ch. 475, 45 Reprint 


Can.—Re Simpson, [1928] 3 Dom.L. 
bay, Vrs 


[a] Presumption.—The term is 
presumed to be a word of purchase. 
Moore v. Ennis, 87 A. 1009, 10 Del. 
Ch. 170; In re Whiteley’s Estate, 117 
Bobi, oe Pa. oO4. 


_[b] As word of purchase.—Peti- 
tion of Smith, 139 A. 832, 291 Pa. 129; 
Shields v. Aiken, 84 A. 662, 236 Pa. 6; 
Chambers v. Union Trust Co., 84 A. 
512, 235 Pa. 610; In re Fletcher’s Es- 
tate, 157 A. 810, 103 Pa.Super. 69; 
Fox’s Est., 16 Pa.Dist. 349; Stoner v. 
Stoner, 44 Pa.Co. 364; Bissey’s Est., 
4 Pa.Co. 458. 


[c] As not word of purchase.— 
Bread v. Stewart, 92 A. 133, 246 Pa. 
a . 


29. Ala.—Knight v. O’Brien, 80 So. 
824, 202 Ala. 440; Echols v. Jordan, 
89 Ala. 24. 


Ark.—Kelly v. 
305, 175 Ark. 548. 


Del.—Caulk’s Lessee v. Caulk, 52 A. 
340, 19 Del. 528. 


Ill.—Hanes v. Central Illinois Util- 
ities Co., 104 N.E. 156, 262 Ill. 86. 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; Bonner v. Bonner, 62 
N.E. 497, 28 Ind.App. 147. 


Ky.—Gogegin v. Reed’s Ex’r, 277 S. 
W. 268,211 Ky. 256; Turner v. Pat- 
terson, 5 Dana 292. 


Md.—Stahl v. Emery, 127 A. 760, 147 
Md. 123; Cook v. Councilman, 72 A. 
404, 109 Md. 622. 


N.Y.—Lytle v. Beveridge, 
592 [aff 7 Lans. 225]. 


Pa.—Reiff v. Pepo, 139 A. 144, 290 
Pa. 508; Shields v. Aiken, 84 A. 662, 
236 Pa. 6; Chambers v. Union Trust 
Co., 84 A. 512, 235 Pa. 610;, Manning 
v. Bader, 73 A. 939, 224 Pa. 575; Craw- 
ford v. Forest Oil Co., 57 A. 47, 208 
Pa. 5; Lancaster .v. Flowers, 48 A. 
896, 198 Pa. 614; Haldeman v. Halde- 
man, 40 Pa. 29; Pearson v. Willis, 1 
Ba.Co. 520. 


PERC gs ay v. Bowers, 4 Heisk. 
adv. 


Va.—Moon v. Stone’s Ex’r, 19 Gratt. 
(60 Va.) 130. 


Kelly, 3 S.W.(2d) 


58 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1199-1200] 


will an intention to use it in the latter sense.*° 


[§ 1200] (¢) Adopted Children*!—aa. In Gener- 
While an adopted child is treated as a child of 


al. 


2 


the adopting parent,®? ordinarily such child is not 
and does not come 
Pei the usual meaning of “children,” as used in 
However, wheth- 
as so used in a will ineludes 
adopted children as well as children of the blood of 


actually a child of such parent, 


will to designate PEneA Ges, $3 
er the term “children” 


Ww.Va.—Hutchens v. Denton, 98 S. 
E. 808, 88 W.Va. 580 


[a] Presumption.—The 
“children’’ is presumptively 
word of limitation. Moore v. Ennis, 
SaaS LOOOn, LO DeliChy 2h70 4.1 re 
Whiteley’s Estate, 117 A. 77, 273 Pa. 
364. 


word 
NOT. ta 


30. U.S.—Parkman vy. Bowdoin, 18 
E.Cas.No. 10,763, 1 Sumn. 359. 


Ala.—Knight v. O’Brien, 80 So. 824, 
202 Ala. 440; Echols v. Jordan, 39 
Ala. 24; Scott v. Nelson, 3 Port. 452, 
29 Am.D. 266. 


Del.—Moore v. Ennis, 87 A. 1009, 10 
Del.Ch. 170. 


Kan.—Woodley v. Howse, 3 P.(2d) 
475, 133 Kan. 639. See Janssen v. Wil- 
kens, 284 P. 486, 129 Kan. 786 (dic- 
tum). 

Ky.—Goggin v. 
W. 268, 211 Ky. 


N.J.—Steward v. 


Reed’s Ex’r, 277 S. 
256. 


Knight, 49 A. 535, 


62 N.J.Eq. 232; Jones’ Ex’rs v. Jones, 
13 N.J.Eq. 236; Stokes v. Tilly, 9 N.J. 
Eq. 130. 


Pa.—Reiff v. Pepo, 139 A. 144, 290 
Pa. 508; Stout v. Good, 91 A. 613, 245 
Pa. 383; Shields v. Aiken, 84 A. 662, 
236 Pa. 6; Manning v. Bader, 73 A. 
939, 224 Pa. 575; Crawford v. Forest 
@il Co:.; 57 As.47, 208 Pa. 5; Lancaster 
v. Flowers, 48 A. 896, 198 Pa. 614; In 
re McIntosh’s Hstate, 27 A. 1048, 158 
Pa. 528; Haldeman v. Haldeman, 40 
Pa. 29; Stoner v. Stomer, 44 Pa.Co. 
364; Bissey’s Estate, 4 Pa.Co. 458; 
Pearson v. Willis, 1 Pa.Co. 520; Bis- 
sey’s Estate, 3 Del.Co. 333. 


Tenn.—Turner v. Ivie, 5 Heisk. 222 


Bowers v. Bowers, 4 Heisk. 293; Wil- 
liams v. Sneed, 3 Coldw. 533. 
Tex.—Darragh Barmore, 


(Commn.App.) e342 Ss. WwW. 714 [rev (Civ. 
App.) 281 S.W. 472]. 


W.Va.—Hutchens v. Denton, 98 S.E. 
808, 83 W.Va. 580; Wills v. Foltz, 56 
S.E. 473, 61 W.Va. 262, 12 L.R.-ALN.S 
283 and note; Martin v. Martin, 44 
S.E. 198, 52 W.Va. 381. 


[a] 
tention. 
Pamssor 


{b] Intention is generally to be 
gathered from the will itself. Lan- 
caster v. Flowers, 48 A. 896, 198 Pa. 
614; Williams v. Sneed, 3 Coldw. 
(Tenn.) 533 


[c] As word of limitation.—Leiter 
v. Sheppard, 85 Ill. 242; Lachland’s 
Heirs v. Downing’s Ex’rs, 11 B.Mon. 
(Kiya) So COok.ve Councilman, 72 A. 
404, 109 Ma. 622; O’Brien v. Heeney, 
2 Edw. (N.Y.) 242: McKee’s Appeal, 
104 Pa. 571; Haldeman v. Haldeman, 
40 Pa. 29; Wills v. Foltz, 56 S.E. 473, 
61 W.Va. 262, 12 L.R.A.N.S. 283 and 
note. 


[d] Only when used to denote 
links in unbroken line of succession 
from first taker may the term be ac- 
cepted as a word of limitation. Fox’s 
Estate, 16 Pa.Dist. 349. 


31. Cross references: 
[69 C. J.—12] 


Context must plainly show in- 
Stout v. Good, 91 A. 613, 245 


WILLS 


tor is elear.*? 


Adoption of children generally see 
Adoption of Children 1 C.J. p 1367. 
Child or children as including or ex- 
cluding adopted children generally 
see Child § 2 text and notes 82, 83. 
Effect of adoption on right of adop- 
tive parent to dispose. of property 
beeps see Adoption of Children § 


Rule under statutory provisions see 
infra § 1201. 


32. See Adoption of Children § 125 
text and note 97. 


33. Ala.—Russell v. Russell, 3 So. 
900, 84 Ala. 48. 
Ind.—Casper v. Helvie, 146 N.E. 


123, 125, 83 Ind.App. 166 [quot Cyc]. 


Me.—In re Woodcock, Os A. 821, 103 

Me. 214, 125 Am.S.R. 291 
Mich.—-Russell v. Areeeer 216 N.W. 

428, 429, 240 Mich. 631 [quot Cyc]. 


Mo.—Melek v. Curators of Univer- 
sity of Missouri, 250 S.W. 614, 616, 213 


Mo.App. 572 [quot Cyc]., 
N.H.—Parker v. Carpenter, 92 A. 
9b oye 174 IN. He 453; 
N.J.—Stout v. Cook, 75 A. 583, 77 


N.J.Eq. 153 [rev on other ground 81 


A. 821, 79 N.J.Eq. 573]. 
R.I.—Union Trust Co. v. Campi, 151 
AQ 138 hos. 0o le ioly 6 shert ne ycle 
Tex.—Cochran vy. Cochran, 95 S.W. 


T31,,43.Tex.Civ.App: 259: 


Can.—Re Donald, [1929] 2 Dom.L. 
R. 244; Re Donald, [1928] 4 Dom.L.R. 
181. 


[a] In every case of doubtful con- 
struction the law favors ancestral 
blood by favoring such an interpre- 
tation as will permit the testator’s es- 
tate to pass to his own blood. Mid- 
dletown Trust Co. v. Gaffey, 112 A. 
689, 96 Conn. 61. 


{b] “Lawful children” does not in- 
clude a child adopted in accordance 
with the law of a foreign state. Re 
ee (Ont.) £1929] 4 Dom.L.R. 
427. 


[c] Presumpticn is that those of 
blood of testator only are intended. In 
re Woodcock, 68 A. 821, 103 Me. 214, 
125> AmsS.R. 2915 Albright: wv. JAl- 
bright, 157 N.E. 760, 116 Ohio St. 668. 


Presumption generally in favor of 
persons of testator’s blood and against 
strangers to blood see supra § 1149. 


34. Conn.—Mooney v. Tolles, 149 
AALS eyelid aConn ai a70 tAMERe 608% 
Middletown Trust Co. v. Gaffey, 112 


A. 689, 96 Conn. 61. 


Tll.— Moffet v. Cash, 178 N.E. 658, 
346 Ill. 287, 179 N.E. 186, 346 Ill. 311; 
Munie v, Gruenewald, 124 N.E. 605, 
289 Ill. 468. 


N.Y.—In re Levy’s Estate, 245 N.Y. 
S. 710, 188 Misc. 670. 


Pa:—In re Yates’ Estate, 126 A. 254, 
281 Pa. 178; In re Puterbaugh’s Es- 
tate, 104 A. 601, 261 Pa. 235, 5 A.L.R. 
1277. 


R.I.—Smith y. Bradford, 154 A. 272, 
51 R.I. 289. 


(69 CiS.] 17h 


the person designated depends upon the intention 
of the testator, which must govern,** which intention 
is to be ascertained from the readitig of the will, in 
the light of all the surrounding circumstances,*” ex- 
traneous evidence being inadmissible, in the absence 
of ambiguity,?® and an adopted child will be deemed 
ineluded in the term when the intention of the testa- 
A distinetion is sometimes made be- 
tween an adopted child of the testator and an adopt- 


Wis.—Lichter v. Thiers, 121 N.W. 


153, 139 Wis. 481, 14 Prob.Rep.Ann. 
nSIB. 
s5. Conn.—Mooney v. Tolles, 149 


A. 515, 111 Conn. 1, 70 A.L.R. 608. 


Ind.—Casper v. Helvie, 146 N.E. 123, 
125, 83 Ind.App. 166 [quot Cyc]. 


Mich.—Russell v. Musson, 216 N.W. 
428, 429, 240 Mich. 631 [quot Cyc]. 


Mo.—Melek v. Curators of. Univer- 
sity of Missouri, 250 S.W. 614, 616, 
213 Mo.App. 572 [quot Cye]. 


Pa.—In re Yates’ Estate, 126 A. 254, 
oe ean tel Se 


R.I.—Union Trust Co. v. Campi, 151 
ALLS, 13 Sho eRwa (7 Oa eioie y. cue 


[a] Kuowledge of testator as to 
the adoption and approval thereof is 
to be considered in ascertaining the 
intention. Mooney v. Tolles, 149 A. 
515, 111 Conn. 1, 70 A.L.R. 608. 


[b] That adopted child had no 
home nor parents does not indicate an 
intention that “‘children’’ include such 
child. Melek v. Curators of Univer- 
sity of Missouri, 250 S.W. 614, 213 Mo. 
App. 572. 


{[c] That will showed preference to 
girls and that the testator loved chil- 
dren on account of its provision with 
regard to educating poor young peo- 
ple, and preference in gifts to girls, 
does not indicate an intention that an 
adopted daughter be included in the 
term “children.” Melek v. Curators 
of University of Missouri, 250 S.W. 
614, 213 Mo.App. 572. 

36. See supra § 1183. 

37. Conn.—Middletown ‘Trust Co. 
v. Gaffey, 112 A. 689, 96 Conn. 61. 

Ind.—Casper v. Helvie, 146 N.E. 
123, 125, 838 Ind.App. 166 [quot Cyc]. 

Me.—In re Woodcock, 68 A. 821, 103 
Me. 214, 125 Am.S.R. 291. 

Mich.—Russell v. Musson, 216 N.W. 
428, 429, 240 Mich. 631 [quot Cyc]. 


Mo.—Melek vy. Curators of Uni- 
versity of Missouri, 250 S.W. 614, 616, 
213 Mo.App. 572 [quot Cyc]. 

Ohio.—Albright v. Albright, 157 N. 
E. 760, 116 Ohio St. 668. 


Pa.—In re Yates’ Estate, 
254, 281 Pa. 178. 


R.I.—Smith v. Bradford, 154 A. 272, 
51 R.I. 289; Union. Frust Co. v. Campi, 
LO WSAS LS 1 yates kD ake anti Gp Peltine ycale 


Wis.—Lichter v. Thiers, 121 N.W. 
153, 1389 Wis. 481, 14 Prob.Rep.Ann. 
195. 


126 A. 


Can.—Re Donald, [1929] 2 Dom.L. 
R. 244. 


[a] Designation in will as adont- 
ed daughter (1) does not necessarily 
indicate an intention that such person 
should be deemed within the term 
“children,” where there are children 
of the testator’s blood. In re Hughes’ 
Hstate, 73, A. 1061, 225 Par 79.4. (C2) 
However, it has been held that a de- 
vise to the testator’s “adopted daugh- 
ter’ R, formerly S, vests, although the 
adoption was invalid (Brack v. Boyd, 
66 N.E. 1078, 202 Til. 440), (3) and 


178: [697 Cds | 


ed child of another person, the rules being that as 
to the former, “children” will be deemed intended to 
include the adopted child, in the absence of some- 
thing in the will showing a contrary intention,’® 
while as to the latter, “children” will not include 
the adopted child, unless a contrary intention is 


evident.*? 


[§ 1201] bb. Statutory Provisions. 
iag the testator’s intention, the adoption statutes in 
effect at the time the will was made,*° as well as the 
statutes 
courts,*? are to be considered, but no presumption 
that the term is used as including an adopted child 
In some jurisdictions 
statutes provide that the term “children,” when used 
in a will, shall include children adopted prior to the 
making of the will, in the absence of a contrary in- 


interpretation placed on such 


arises from such knowledge.” 


such designation, coupled with other 
circumstances showing the testator’s 
intention, may permit their inclusion, 
even though there has been no legal 
adoption (In re Chambers’ Hstate, 183 
NOY .S1526,> 112) Mise 551 [aff 1387 N. 
Y.S. 930, 196 App.Div. 934]). 


{[b] Where no statute permitting 
adoption existed at time of execution 
of will, an intention that an adopted 
child be included in the term “chil- 
dren”? cannot be construed. Stout v. 
Cook, -75 A. 588, 77 N.J.Eq. 153: [rev 
on other ground 81 A. 821, 79 N.J. 
ISOs eo eh eS ie 

{[c] Adoption after testator’s 
death, there being no indication that 
the testator knew that the adoption 
was contemplated, indicates that the 
adopted child was not intended to be 
included. Casper v. Helvie, 146 N.E. 
123; 83 Ind.App. 166;.iIn. re Puter- 
baugh’s Hstate, 104 A. 601, 261 Pa. 
FARIS Sy, INI OE asa 


[ad] Intention that adopted child 
bo included held not shown.—Moffet 
v. Cash, 178 N.H. 658, 346 Ill. 287, 179 
N.E. 186, 346 Ill. 311; In re Wood- 
cock, 68 A. 821, 103 Me. 214, 125 Am. 
S.R. 291;, Adrain v.. Koch,. 91 A. 123, 
83 N.J.BEq. 484 [aff 93 A. 1083, 84 N.J. 
Eq. 195]; Hamlin v. Stevens, 69 N. 
E. 118, 177 N.Y. 38 (child not formal- 
ly adopted); Einstein v. Michaelson, 
Widen IN ee: wl 4, Ok Mise, 661; " JAl- 
bright v. Albright, 157 N.E. 760, 116 
Ohio St. 668; In re Yates’ Hstate, 126 
A. 254,'281 Pa. 178; Smith v. Brad- 
ford154 A, 2725051 RT S289;5. Union 
IPnnstOOn avn Campi, £51 cA. 130) 5k 
R.I. 76; Lichter v. Thiers, 121 N.W. 
153, 139 Wis. 481, 14 Prob.Rep.Ann. 
195; In re Donald, Baldwin v. Mooney, 
(Can.) [1929] 2 Dom.L.R. 244. 


[e] Intention that adopted child 
be included held shown.—Mooney v. 
Tolles, 149 A. 515, 111 Conn. i, 70 A. 


L.R. 608; Munie v. Gruenewald, 124 
N.E. 605, 289 Ill. 468; In re Horn’s 
Will, 245, N.Y.S, 355, 231 “App, Div. 


VAd tatt) LEONE 3899, 256 Noy. 129475 
im-re Truman, 61 A. d98)/27 RE. 209. 


38. Casper v. Helvie, 146 N.E. 123, 
83 Ind.App. 166. 


39. Casper v. Helvie, supra. 


40. Mooney v. Tolles, 148 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Middle- 
town Trust Co. v. Gaffey, 112 A. 689, 
96 Conn. 61; Munie v. Gruenewald, 
124 N.E. 605, 289 Il. 468; In re Puter- 
baugh’s Estate, 104 A. 601, 261 Pa. 
230,00) PAG. Ee D207. 


[a] Presumption.—The testator is 
presumed to have known the law as 
to the adoption of children and to 
have made his will in view of such 


~ 


-WILLS 


of the will.*4 


position toward 


In ascertain- 


by the 


law. Middletown Trust Co. v. Gaf- 
fey, 112 A. 689, 96 Conn. 61; Munie 
v. Gruenewald, 124 N.E. 605, 289 Ill. 
468; In re Puterbaugh’s Estate, 104 
AQ 60B>261 Pat 235. 5 Antoun ala 


(b] Little light is derived from 
the fact that the testator knew of the 
adoption statutes. In re Puter- 
baugh’s Estate, 104 A. 601, 261 Pa. 
28.5) a Di eAT lmbten ween Guile 


41. Munie v. Gruenewald, 124 N.E. 
605, 289 Ill. 468. 


[a] Presumption.—The testator is 
presumed to have made his will in 
view of the interpretation placed on 
adoption statutes by the courts. 
Munie v. Gruenewald, 124 N.E. 605, 
289 Ill. 468. 


42. Middletown Trust Co, v. 
fey, 112 A. 689, 96 Conn. 61. 


43. See statutory provisions; 
cases infra this note. 


[a] In Pennsylvania (1) under 
Wills Act (1917) § 15 (b) an adopted 
child of a _ testator’s son will take 
the son’s Share of the testator’s es- 
tate, under a provision of the will 
that the child or children of any 
children living who die before the 
testator shall receive the parent’s 
share. Hill’s Estate, 30 Pa.Dist. 477. 
(2) Wills Act (1917) § 16 (b), pro- 
viding that as to a decedent dying on 
and after December 31, 1917, an adopt- 
ed child shall take where such child 
was adopted before the will was exe- 
cuted, does not apply where the tes- 
tator died prior to such date. In re 
Yates’ Estate, 126 A. 254, 281 Pa. 178. 


Gaf- 


and 


44. See statutory provisions; and 
case infra this note. 
[a] Im Maryland even though 


Code (1912) art 16 § 76 provides that 
the term “child” or its equivalent in 
a will shall be held to include any 
child adopted by the person executing 
the same, unless the contrary plainly 
appears by the terms thereof, wheth- 
er such instrument be executed be- 
fore or after the adoption, where the 
estate given thé adopted parent is a 
life estate, the adopted child does not 
come within the term “children.” 
Eureka Life Ins. Co. v. Geis, 88 A. 
158, 121 Md. 196. 


45. See statutory provisions; 
cases infra this note. 


[a] In Indiana under Burns Rey. 
St. (1894) § 828, the term “children” 
in a provision of a will that in case 
of the death of a child of the testator 
the children of such deceased child 
shall take the parent’s share, an 
adopted child of the testator’s de- 


and 


tention appearing by the will.4? 
tions, similar statutory provisions do not distin- 
guish between adoption before or after the making 
Again, where a statute provides that 
an adopted father and mother shall occupy the same 


ne 


[§§ 1200-1201 


Jn other jurisdic- 


an adopted child that he or she 


would, if the natural father or mother, the term will 
be deemed to include an adopted child.*® 
conferring on the adopted child the right of in- 
heritance from the adopting person*® do not change 
the general rule*7? that ordinarily an adopted child 1s 
not within the usual meaning of “children, 
in a will to designate beneficiaries,*® particularly 
where the testator is a stranger to the adoption,*® 
although if the testator’s intention that such adopt- 
ed child be included is clear, such construction will 
be given the term “children.’”’®° However, under a 


Statutes 


” as used 


ceased daughter will take the share 
of the daughter. Bray v. Miles, 54 N. 
E. 446, 55 N.E. 510, 23 Ind.App. 432. 


[b] In New Jersey, where a testa- 
mentary intention is indefinite or ob- 
scure, an adopted child may take un- 
der it if his status answers the de- 
scription of the will, where by stat- 
ute the adopting parents and adopted 
child have the rights and duties of 
parent and child. Dulfon v. Keasbey, 
162 A. 102, 111 NiJ.Ha. 228. 


[c] In Rhode Island, under Pub. 
St. (1882) c 164 § 7, where the will 
provides that a trust be created in 
favor of testator’s two sons and their 
families, and that if both died, one 
half of the trust fund was to be dis- 
tributed to the children then living 
of each, an adopted child of one of the 
sons will take. In re Olney, 63 A. 
956, 27 R.I. 495. 


46. See Adoption of Children § 128 
text and note 11. 


47. See supra § 1200. 


48. Ala.—Russell v. Russell, 3 So. 
900, 84 Ala. 48. 


Ind.—Casper v. Helvie, 146 N.BE. 
123, 125, 88 Ind.App. 166 [quot Cyc]. 


Md.—Eureka Life Ins. Co. v. Geis, 
88 A. 158, 121 Md. 196. 


Mich.—Russell v. Musson, 216 N.W. 
428, 429, 240 Mich. 631 [quot Cyc]. 


Mo.—Melek v. Curators of Uni- 
versity of Missouri, 250 S.W. 614, 616, 
213 Mo.App. 572 [quot Cyc]. 


N.J.—Stout v. Cook, 75 A. 583, 77 
N.J.Eq. 153 [rev on other ground 81 
A. 821, 79 N.J.Eq. 573]. 


N.Y.—Matter of Hopkins, 92 N.Y.S. 
463, 102 App.Div. 458 [aff 89 N.Y.S. 
467, 43 Misc. 464, 4 Mills Surr. 268]; 
In re Conant’s Hstate, 259 N.¥.S. 885, 
144 Mise. 748. 


Pa.—Schafer v. Eneu, 54 Pa. 304. 


R.I.—Union Trust Co. v. Campi, 151 
AS sty W338, bl hoe U6) seit. Cycle 


Wis.—Lichter v. Thiers, 121 N.W. 
153, 129 Wis. 481, 14 Prob.Rep.Ann. 
195. 


[a] Adoption after will is made 
manifestly shows that adopted child 
was not in contemplation when the 
wiil was made. Russell v. Russell, 3 
So. 900, 84 Ala. 84. 


49. In re Leask, 90 N.E. 652, 197 
ING Yel ose TO Ae Ata SE ar Clbl6 eo Tiana Am 
N.S. 1158 and note, 18 Ann.Cas. 516 
and note. 


50. In re Horn’s Will, 176 N.E. 399 
ZONA tas. 


> 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1201-1204] 


statute providing that as respects the passing and 
limitation over of real or personal property depend- 
ent under the provisions of any instrument on the 
foster parent dying without heirs, the person adopt- 
ed is not deemed the child of the foster parent so as 
to defeat the rights of remaindermen, a child adopt- 
ed subsequent to the execution of the will, the death 
of the testator, and the probate of the will is not 


included in the term “children.’”’51 
[§ 1202] (d) Blood Relations.®2 


dren” has been construed as synonymous with blood 
So it is said that the word applies to 
those only who are of the blood of the testator him- 
self or of the person named in the bequest or devise 


relations.° 


as the parent.>4 


51. In re Nelson’s Estate, 258 N.Y. 
S. 667, 143 Misc. 843. 


52. “Relations” as used in will 
construed generally see infra § 1237. 


53. In re Fletcher’s Hstate, 157 A. 
810, 103 Pa.Super. 69. 


54. Hinkson y. Adkins, 25 Ohio N. 
TERNS BUG 
55. In re Robinson’s Estate, 109 A. 


924, 266 Pa. 251; Luce v. Harris, 79 
Pa. 432; Coleman v. Holladay, 6 Munf. 
(20 Va.) 47. 


[a] Bxpress reference to present or 
future husband does not exclude chil- 
dren by a first or second husband. 
Widgeon v. Widgeon, 133 S.E. 353, 147 
Va. 1068. 


[b] Children of named wife.—(1) 
Where the gift is to the children of 
a named wife of a person, children by 
another wife usually are not included. 
Jenkins v. Packington Realty Co., 268 
S.W. 620, 167 Ark. 602; In re Michael’s 
Histate, 237 N.Y.S. 533, 135 Mise. 24. 
(2) However, applying the rule that 
where any ambiguity exists in a will, 
unless there is a manifest intention to 
the contrary, the presumption that 
the testator intended that his prop- 
erty should go in accordance with the 
laws of descent and distribution will 
be applied as an aid in construing the 
will (Fletcher v. Fletcher, 204 N.W. 
410, 200 Iowa 135), (3) children of a 
former marriage have been construed 
as included (Fletcher v. Fletcher, 
supra). (4) Presumption that prop- 
erty goes by laws of descent and dis- 
tribution see supra § 1149. 


[ce] lack of family intercourse be- 
tween the testator and a child of an- 
other marriage does not sufficiently 
indicate an intention to exclude such 
child. In re Robinson’s Estate, 109 
A. 924, 266 Pa. 251. 


[d] Contrary intention held 
shown.—Crapo v. Peirce, 72 N.E. 935, 
187 Mass. i141; Ex p. Davenport, 75 
N.C. 176: Cooper v. Cooper, 58 S.E. 


9502s WS). Corot; ,Carrolliws Carroll, 
20 Tex. 731; In-re Doe’s Will, 212 N. 
Wie wGSilss 92 ) Wis., 13335), Lovejoy. : Vv. 


Crafter, 35 Beav. 149. 55 Reprint 852; 
Stopford v. Chaworth, 8 Beav. 331, 
50 Reprint 130. 


[e] Contrary intention held not 
shown.—Schapiro v. Howard, 78 A. 
58, 1138 Md. 360, 140 Am.S.R. 414; 
Luce ye Harris) 79a. 4325. in re 
Wampler’s Estate, 22 Pittsb.Leg.J.N. 
S. (Pa.) 451, 40 Pitts.Leg.J. 451; 
Crosson v. Dwyer, 30 S.W. 929, 9 Tex. 
Civ.App. 482; Coleman v. Holladay, 6 
Munf. (20 Va.) 47. 

56. Luce: v. Harris, 79 Pa. 432; 
Crosson v. Dwyer, 30 S.W. 929, 9 Tex. 
Civ.App. 482. 

57. In re Robinson’s Estate, 109 A. 
924, 266 Pa. 251; Luce v. Harris, 79 
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[§ 1203] (e) Children by Different Marriages; 
In the absence of a manifest inten- 
tion to the contrary,°® shown by the express terms 
of the will®® or by necessary implication,®* the word 
“children” in a devise or bequest will inelude chil- 
dren by various marriages of the parent named.°* 
However, ordinarily the term “children” does not in- 
clude a stepchild,®® but such construction will be 


given the term when the testator’s intent is clear.®°® 


The term “chil- 


[§ 1204] (f£) Children en Ventre Sa Mere.*1 
word “children” ineludes those en ventre sa mere at 
the time of the testator’s death,®? especially where 
such intention is clear by reason of express provi- 
sion in the will.%3 


The 


So also, “children” includes those 


en ventre sa mere at the time of the death of an- 


Pa. 432; Crosson v. Dwyer, 30 S.W. 
929, 9 Tex.Civ. App. 482. 


_[a] Knowledge of previous mar- 
riage aud divorce.—Where the desig- 
nated person, to the testatrix’ knowl- 
edge at the time the will was made, 
was married and divorced, a provision 
that “if he marries, and leaves chil- 
dren by his wife, to them forever,” 
refers to children by a subsequent 


marriage. Stuart v. Brown, 42 N.Y.S. 
365, 11 App.Div. 492. 
[b] Necessary implication im- 


ports, not natural necessity, but so 
strong a probability that an intention 
to the contrary cannot be supposed. 
Crosson v. Dwyer, 30 S.W. 929, 9 Tex. 
Civ.App. 482. 


58. Ga.—Nelson v. Estill, 165 S.E. 
820, 175 Ga. 526; Thomson Develop- 
ment Co. v. Crutchfield, 131 S.H. 154, 
161 Ga. 448. 


Ky.—Muth v. Goins, 250 S.W. 995, 
199 Ky. 321; Sutton v. Greening, 17: 
S.W. 1, 164 Ky. 164; Gray’s Adm’r v. 
Pash, 66 S.W. 1026, 24 Ky.L. 963. 


Md.—Schapiro v. Howard, 78 A. 58, 
113 Md. 360. 140 Am.S.R. 414; Conner 
v. Ogle, 4 Md.Ch. 425. 


Mass.—Amory v. Leland, 12 Allen 
281. 


Pa.—In re Robison’s Estate, 109 A. 
924, 266 Pa. 251; Luce v. Harris, 79 
Pa. 482; In re Wampler’s Estate, 23 
Pittsb.Leg.J.N.S. 451, 40 Pittsb.Leg.J. 
O.S. 451. 


S.C.—Gist v. Gist, 97 S.E. 240, 111 
S.C. 184; Lewis v. Vereen’s Ex’rs, 3 
S.C.L..246; Whilden v. Whilden, 12 S. 
C.Eiq. 205. 


Tex—GCrosson,, V.1 Dwyer, 
929, 9 Tex.Civ.App. 482. 


Va.—Widgeon v. Widgeon, 133 S.E. 
353, 147 Va. 1068; Coleman v. Holla- 
day, 6 Munf. (20 Va.) 47. 


' Eng.—Critchett v. Taynton, 1 Russ. 
&M. 541, 5 Eng.Ch. 541, 39 Reprint 
208; Barrington v. Tristram, 6 Ves. 


30 S.W. 


i Jr. 345, 31 Reprint 1085. 


N.B.—Wilmot v. Demill, 32 N.B. 8. 


[a] Decree (1) approving an 
agreement whereby testator’s son 
transferred his rights under a devise 
to himself for life for support of him- 
self and his children to his first wife 
does not affect the rights of children 
of a second marriage (Nelson v. Es- 
till, 165'S.E. 820,175 Ga. 526), (2) 
since such children were not parties 
to the decree (Nelson v. Estill, supra), 
(3) testator clearly intended the de- 
vise for all of his son’s children (Nel- 
son v. Estill, supra), (4) the will did 
not convey a present estate to testa- 
tor’s son (Nelson vy. Hstill, supra), 
(5) and since under the will title was 
to vest in the beneficiaries at the 
death of son and the majority of the 


youngest child, until which time the 
class of beneficiaries does not close 
(Nelson v. Estill, supra). 


‘ 

[b] Incapacity.—(1) A bequest of 
a life estate to the testator’s wife, 
which directed that in case at her 
death she left a child or children his 
estate was to descend in fee to such 
child or children, did not mean or 
contemplate a child born of the tes- 
tator’s widow by a second marriage 
(Sevier v. Douglas, 10 So. 804, 44 La. 
Ann. 605), (2) since such child would 
be incapable of receiving the legacy 
(Sevier v. Douglas, supra). 


59. Cutter v. Doughty, 7 Hill (N. 
Y.) 305 [rev 23 Wend. 513]; Cromer 
v. Pinckney, 3 Barb.Ch. (N.Y.) 466; 
Lawrence v. Hebbard, 1 Bradf.Surr. 
(N.Y.) 252; Hinkson y. Adkins, 25 
Ohio N.P.N.S. 16; Kurtz’s Estate, 23 
Anise ay US) dea, 63%. 


60. Cromer v. Pinckney, 3 Barb. 
Ch. (N.Y.) 466; Hinkson vy. Adkins, 
25 Ohio N.P.N.S. 16. 


[a] Intention to include stepchil.. 
dren held shown.—Koenig v. Koenig, 
142 P. 261, 92 Kan. 761; Von Fell v. 
Spirling, 128 A. 611, 97 N.J.Eq. 527 
[mod 124 A. 518, 96 N.J.Eq. 20]; Her- 
rick v. Snyder, 59 N.Y.S. 229. 27 Misc. 
462; In re HWhlers’ Will, 143 N.w. 
1050, 155 Wis. 46. 


[b] Intention to include stepchild 
held not shown.—Blankenbaker v. 
Snyder, 36 S.W. 1124, 18 Ky.L. 437; 
Cutter v. Doughty, 7 Hill (N.Y.) 305 
[rev 23 Wend. 513]; Matter of Hal- 
roe 8 Paige (N.Y.) 375 [aff 1 Edw.Ch: 

61. As to gift to class see infra § 
1300. 


62. Ga.—Chandler v. 
SB 995i 47 « Gad 56 iy 
Layton, 41 Ga. 58. 


La.—Tyler v. Lewis, 78 So. 477, 143 
Da; 229. 

Md.—Conn v. Conn, 1 Md.Ch. 212. 

N.Y.—In re Wolf’s Will, 251 N.Y.S. 
552, 140 Misc. 595. 


N.C.—Culp v. Lee, 14 S.E. 74.109 
N.C. 675; Barringer v. Cowan, 55 N. 
Co 4365" Picotuv. Armistedd 430 Nec: 
Petway v. Powell, 22 N.C. 308... 


Pa.—Swift v. Duffield, 5 Serg.&R. 


Chandler, 94° 
Freeman v. 


38 


Eng.—Doe v. Clarke, 
126 Reprint 617. 


Ont.—Aldwell v. Aldweil, 21 Grant 
Ct 62k. 


Compare Armistead yv. Dangerfield, 
3 Munt.n, C17 Va.) 20,155, Ameb: y 50d 
(holding that a devise to the testa- 
tor’s children in general terms does 
not include a posthumous child, so as 
to prevent its claim under the statute 
as pretermitted by the will). 


63. Swain v. Bowers, 158 N.E. 598, 
91 Ind.App. 307; Adams v. Logan, 6 


4 H.BI. 399, 
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other named person.®* 


tator’s contrary intention is shown®?® “children” 
not include those en ventre sa mere at the time of 


the testator’s death. Again, the 


will be deemed to include a child en ventre sa mere 
at the time of the execution of the will, and born 
prior to the death of the testator.®® 


{§ 1205] (g) Grandchildren. 


T.B.Mon. (Ky.) 175. 


[a] Miscount.—Where a will pro- 
vides that the testator’s wife and his 
three childrem shall take equally, but 
if at the testator’s death the wife be 
with child the wife and the four chil- 
dren shall take equally, and at the 
testator’s death the wife was with a 
fifth child, the miscount of children 
does not prevent giving effect to the 
testator’s evident intent so as to per- 
. mit all the children to take. Adams 
Vealuogan, 6 TiBsMion.) Gey.) 105: 


64. Barker v. Pearce, 30 Pa. 173, 
72 Am.D. 691. 


65. Swift v. Duffield, 5 Serg.&R. 
C@aniess: 


[a] Payment at specified time. 
Under a bequest to the children of the 
testator’s grandson, “to be paid, free 
of interest, one year after’ his death, 
only such children as are in esse, or 
born within one year after the testa- 
tor’s death, and alive at the expira- 
tion of that time, are entitled to take. 
Bailey v. Wagner, 21 S.C.Hq. 1. 


{b] Provision for expected child if 
daughter does not apply to a son. In 
re Conn’s Estate, 65 Pa.Super. 511. 


{c] Children then “born and to be 
born” (1) may include a child en ven- 


tre at the date of the will, but not 
another en ventre at the testator’s 
death. Burke v. Wilder, 6 S.C.Eq. 


551. (2) Buta provision for any child 
with which the wife of the testator 
might be pregnant at the time of his 
death applies to a child born after the 
execution of the will and before the 
death of the testator. McLemore v. 
Blocker, 5 S.C.Eq. 272. 


[d] Where testator has described 
children by name, among whom the 
estate is to be divided upon the hap- 
pening of a contingency, it is impos- 
sible to bring 2a posthumous child 
within the description. Conn vy. Conn, 
Pe wre Ch. 212: 


fe] Contrary intention held not 
shewn.—Swift v. Duffield, 5 Serg.&R. 
(Pa.) 38. 


66. Webb v. Hitchins, 105 Pa. 91. 
67. See Child § 2 text and note 5. 
68. See Child § 2 text and note 13. 


69. Hogegatt v. Clopton, 217 S.W. 
857, 142 Tenn. 184. 


70. Ala.—Wilson v. Rand, 110 So. 
opelps Ala. 1595. )Scott ve Nelson, 3 
Port. 452, 29 Am.D. 266. 


Ark.—Finch v. Hunter, 230 S.W. 
553, 555, 148 Ark. 482 [cit Cyc]. 


Cal.—In re Vizelich’ s Estate, (App.) 
18 P.(2d) 773. 


Conn.—Trowbridge v. Townsend, 
151 A. 345, 112 Conn, 104. 
Del.—Johnson v. Johnson, 149 A. 


306, 307, 17 Del.Ch. 425 [cit Cyc]. 


Ga.—Baker v. Citizens’ & Southern 
Nat. Bank L650S.B;, 215) 1b Ga. 6d: 
Hancock vy. Griffin, 156° S3H 659.) 271 
Ga. 787; Toucher v. Hawkins, 123 S. 
BH. 618, 158 Ga. 482; Fulghum $v. 
Strickland, 51 S.H. 294, 123 Ga. 258, 
11 Prob.Rep.Ann. 402; Lyon vy. Baker, 
50 S.E. 44, 122 Ga. 189; White v. Row- 
land, 67 Ga. 546, 44 Am.R. 731; Willis 


However, where the tes- 


The general rule 


WILLS 


will 


term “children” 


tion,°§ 


aries.°9 


Walker v. Wil- 
See Davidson v. 
469, 152 Ga. 48 


v. Jenkins, 30 Ga. 167; 
liamson, 25 Ga. 549. 
Blackwell, 108 S.E. 
(dictum). 


Hawaii.—Wodehouse vy. Robinson, 
27 Hawaii 462;. Estate of Hartwell, 
23 Hawaii 213. 

Til. Bushman v. Fraser, 153 N.E. 
611, 322 Ill. 579; Greenfield v. Laurit- 
son, 137 N.E. 818, 306 Ill. 279; Hanes 
v. Central Illinois Utilities Co., 104 
N.E. 156, 262 Ill. 86; Arnold v. Alden, 
50 N.E. 704, 173 D1. 229. 


Ind.—West v. Rassman, 34 N.E. 991, 
135° Ind, °2°7832- Pugh ve Push > oNae: 
678, 105 Ind. 552; Cummings v. Plum- 
mer, 94 Ind. 403, 48 Am.R. 167. 


Welton, 190 N.W. 


Iowa. i 
947, 194 Iowa 1274. 


Ky.—-Carter v. Carter, 270 S.W. 760, 
208 Ky. 291; Hopson’s Ex’r v. ‘Com., 
7 Bush 644; Sheets v. Grubb’s Ex’r, 
4 Mete. 339; Churchill v. Churchill, 
2 Metc. 466; Hughes v. Hughes, 12 B. 
Mon, 115; Yeates v. Gill, 9. B.Mon. 
203; Phillips’ Devisees y. Beall, 9 
Dana 2, 33 Am.D. 518. 


La.—Wharton vy. Silliman’s Ex’rs, 
22 La.Ann. 343. 


pea oo eee v. Lovering, 33 Me. 
Md.—Cowman vy. Classen, 144 A. 


367, 156 Md. 428; Demill v. Reid, 17 
A. 1014, 71 Md. 175; Taylor v. Watson, 
Seana 519; Turner v. Withers, 23 


Mass.—Boston Safe Deposit & 
Trust Co. v. Nevin, 98 N.B. 1051, 1053, 
212 Mass. 232 [quot Houghton v. Ken- 
dall, 7 Allen 73]; Lawrence vy. Phil- 

9 


lips, 71 N.E. 541, 186 Mass. 320, 
Prob.Rep.Ann. 320; Houghton vy. Ken- 
dall, 7 Allen 72. 


Minn.—In re Woodward’s Estate, 86 
N.W. 1004, 84 Minn. 161. 


Miss.—Thomas v. Thomas, 53 So. 
630, 97 Miss. 697; Ward vy. Cooper, 
13 So. 827, 69 Miss. 789. 


Mo.—Lich v. Lich, 138 S.W. 
Mo.App. 400. 


Neb.—Brown v. Brown, 98 N.W. 718, 
71 Neb. 200, 1145 Am.S,.R. 568, 8 Ann. 
Cas. 632. 


N.J.—Steward vy. Knight, 49 A. 535, 
62 N.J.Eq. 2382; Dunn vy. Cory; 39 A: 
368, 56, N.J.Eiq, 507; Feit’s Ex’rs v. 
Vanatta, 21 N.J.Eq. 84; Brokaw v. 
Peterson, 15 N.J.E¥q. 194. See Buzby 
Vv. Roberts, 32) A. 9,53 N.J.Bq. 566 
(dictum), 


N.Y.—In re Schaufele’s Will, 168 N. 
H. 831, 252 N.Y. 65; In re Pulis, 115 N. 
E. 516, 220 N.Y. 196; Matter of King, 
111 N.E. 1060, 217% INDY. 3858  Pimel 
v. Betjemann, 76 N.E. 157, 183 ING Xs. 
194, 2 L.R.A.N.S. 580, 5 Ann.Cas. 23 9; 
Palmer v. Horn, 84 N.Y. 516 Laff 20 
Hun 70]; Low v. Harmony, 72 N.Y. 
408; Hunt v. Wickham, 190 N.Y.S. 
16, 197 App.Div. 800; In re Montgom- 
ery,7 16.5 Neves: 1b 2,0 G7 ADD HO Visuuto ore 
Hurlbert v. Hallock, 132) ENaYas. 1842) 
148 App.Div. 378 Laff 102 N.B. 1104, 
Davies v. Davies, 113 

i 379 Late 91 
N.E. ctf 197 N.Y. 598]; In re Keogh, 
110 N.Y.S. 868, 126 App. Div. 285 [aft 


558, 158 


[§§ 1204-1205 


that “children” does not in its natural and proper 
signification include grandchildren,®’ together with 
its exception where it is apparent that it was in- 
tended to give the term a more extended significa- 
applies in determining the meaning of 
dren” as used in a will in designating the benefici- 
Thus, as a gencral rule “children, 
in such connection, does not include grand¢éhildren,** 


“ehil- 


”» as used 


86 N.E. 1126, 193 N.Y. 603 (rearg den 
87 N.H. 1148, 194 -N.Y. 647)]; Matter 
of Robinson’s Estate, 10 N.Y.S. 692, 
57 Hun 395; Shannon v. Pickell, 8 N. 
WS) 584555 Bun 22%;)9in) re Parsons: 
Will, 207 N.Y.S. 772; 124 Misc. 394 [afr 
210 N.Y.S. 899]; In re McKim’s Es- 
tate, 185 N.Y.S. 767, 115 Misc. 720; In 
re Petheran, 162 N.Y.S. 953, 97° Mise: 
ae [afl 165 NiYeS.. 1106, 178 App.Div. 

5313 nore Sparks’ Estate, 58 N.Y.S. 
766, 20 Mise? 352, 1 Mills Surr. was 
Baker v. Gerow, 126 NoVIS. 2775 Cut- 
ter v. Doughty, 7 Hill 305 [rev 23 
Wend. 513]; Cromer v. Pinckney, 3 
Barb.Ch. 466; Mowatt v. Carow, 7 
Paige 328, 32 Am.D. 641; Tier v. Pen- 
nell, 1 Edw. 354; Marsh v. Hague, 1 
Edw. 174; Stires v. Van Rensselaer, 
2 Bradf.Surr. 172. 


N.C.—Taylor v. Taylor, 94 S.E. 7, 
174 N.C. 537; Lee v. Baird, 44 S.E. 
605, 182 N.C. 755; Boylan v. Boylan, 
62 N.C. 160; Mordecai v. Boylan, 59 


N.C. 365; Ward’s Ex’rs v. Sutton, 40 
aS 2h;. Denny v. Closse;~39 N.C. 


Pa.—In re Scull’s Estate, 94 A. 474, 
249 Pa. 52; In re Long’s Estate, 77 A. 
924, 228 Pa. 594 [aff 39 Pa.Super. 
ious re Hughes’ Estate, 73 A. 
1 z ‘ 9; In re Steinmetz’s 
Hstate, 45 A. 663, 194 Pa. 611, 5 Prob. 
Rep.Ann. 467; Hunt’s Estate, 19 A. 
548,133 Pa. 260, 19 Am.S.R. 640; Fair- 
fax’s Appeal, 103 Pa. 166; Castner’s 
Appeal, 88 Pa. 478; Gable’s Appeal, 
40 Pa. 231; In re Hichelberger’s Es- 
tate, 5 Pa. 264; Hallowell v. Phipps, 
2 Whart. 376; McGlensey’s Estate, 37 
Pa.Super. 514; Scott’s Estate, 37 Pa. 
Super. 342; Hause’s Appeal, 3 Pa. 
Super..93; In re Carter; 25 Pa.Dist. 
L215 Burks | fst.) ok) ee aaDrste sows 
Boulden’s Estate, 20 Pa.Dist. 241; 
Page’s Est., 19 Pa.Dist. 405; Scull’s 
Est., 18 Pa.Dist. 297; Ficld’s: Es- 
tate, 16 Pa.Dist. 585, 34 Pa.Co. 529. 


R.I.—Industrial Trust Co. v. Ben- 
nett, 112 A. 354; 43 R.T. 355; Crowell 
va Rose, 94 A, 683, 38 R.I. 93, 99 [quot 
Williams v. Knight, 2 AS aL Ob dS ekveke 
323]; HEddy v. Mathewson, 78 A. 506, 
32 R.I. 53; Tiffany v. Emmet, 53 A! 
281, 24 R.I. 411; In re Reynolds, 39 A. 
8916, 20) Rid. 429; Wiliams v. Knight, 
an A. 210, 128) BRL.) 3335 TMillinehast ty. 
Andrews, 11 R.I. 84; Tillinghast v. 
D’Wolf, 8 R.I. 69. 


Ss. C.—Logan v. Brunson, 33 S.E. 737, 
56 S.C. 7; Ruff v. Rutherford, 8 S.C. 
Eq. a Snoddy v. Snoddy, 20 S.C.Ea. 
84; Izards v. Izard, 2 S.C.Eq. 309. 


Tenn.—Hogegatt v. Clopton, 217 S. 


W. 67.5 140 Denne. T845~ "Cruse Ave 
M’Kee, 2 Head 1; Jarnagin v. Conway, 
2 Humphr. 50; Tipton v. Tipton, 1 


Coldw. 252. 


Va.—Vaughan vy. Vaughan’s Ex’x, 
33° S.B. 603, 97 Va. 322: 


Wash.—-In re Hutton’s Estate, 180 
P. 882, 106 Wash. 578, 3 A.L.R. 1673. 


W.Va.—Runyon v. Mills, 103 S.B. 
112, 86 W.Va.’ 388. 


FEng.—Pride v. Fooks, 3 De G.&J. 
252, 60 Eng.Ch. 196, 44 Reprint 1265; 
Re Kirk, 52 L.T.Rep.N.S. 346; Rad- 
cliffe v. Buckley, 10: Ves.Jr. 195, 32 
Reprint 819. 

Can.—Fishleigh vy. 


London, ete., 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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unless it clearly appears that the testator meant to | include grandchildren,7 or the provision will be in- 


eruats Co. autd:, [1930], 4. Dom. LR: 


N.B.—In re Cliff, 47 N.B. 302. 


Ont.—Rogers v. Carmichael, 21 
Ont. 658; Re Denton, 25 Ont.L. 505, 
3 Ont.W.N. 678, 21 Ont.W.R. 352; Re 
Hobbs, [1929] 4 Dom.L.R. 433. 


See Burgess v. Hargrove, 64 Tex. 
110 (dictum). 


[a] Other statement.—The term 
“childven”’ must be taken in its pri- 
mary sense. In re Polley’s Estate, 
253 N.Y.S. 832, 141. Mise. 662. 


[b] Rule should be resorted to to 
ascertain the intention of the testa- 
tor, and not to defeat it. Taylor v. 
Taylor, 94 S.E. 7, 174 N.C. 537. 


[c] Presumption.—Text rule is 
merely a presumption. Finch v. 
Hunter, 230 S.W. 553, 148 Ark. 482. 


{d] Bequest to children as class 
does not include grandchildren. Han- 
cock yv. Griffin, 156 S.E. 659, 171 Ga. 
787. 


[e] Bequest to children by name 
does not include grandchildren. 
Weyerser’s Estate, 7 Pa.Dist.&Co. 
475. 


{f] When will is prepared by one 
skilled in law and familiar with the 
technical or legal meaning of the 
words used, the text rule particular- 
ly applies. Wilson v. Rand, 110 So. 
ona ld, Alar 159. 


[g] Held to exclude grandchil- 
dren.— Wylie v. Lockwood, 86 N.Y. 291 
[mod 20 Hun 377]; Palmer v. Horn, 
84 N.Y. 516 [aff 20 Hun 70]. 


[h] Particular clause construed.— 
(1) Where a child is named not as 
beneficiary but as a part of the iden- 
tification of the fund disposed of, a 
grandchild of the testator by such 
named child does not take under a gift 
to children. Craige’s Appeal, 19 A. 
1052, 135 Pa. 341. (2) Where testator 
provided for a _ separate trust for 
children, and others for grandchil- 
dren, the word “children” in the first 
trust could not be construed to in- 
clude “grandchildren’’ in the latter 
clause. In re Carter, 25 Pa.Dist. 192. 


[ij] When coupled with words as 
to parent, ‘children’ cannot include 
grandchildren. In re Kobbs, (Ont.) 
[1929] 4 Dom.L.R. 433. 


[ij] Neither in popular nor in legal 
meaning (1) does the word “chil- 
dren’ include grandchildren. Willis 


yv. Jenkins, 30 Ga. 167. (2) Itis prac- 
tically the universal rule for parents 
to mean their own children when they 
speak of children, and it is just as 
common for them to use the word 
grandchildren in speaking of the chil- 
dren of their own children. McGlen- 
sey’s Estate, 37 Pa.Super. 514. 


[k] Provision that estate shall be 
equally divided among children would 
mean an unnatural disposition if 
“children” is construed to mean 
grandchildren as well as children of 
the first generation. Willis v. Jen- 
kins, 30 Ga. 16 


[1] Common-law meaning pre- 
ecludes”~ grandchildren. Bartlett v. 
Terrell, (Tex.Civ.App.) 292, S.W. 273. 


[m] Well considered case.—Lee v. 
Baird, 44 S.E. 605, 132 N.C. 755. 


71. Ala.—Spencer v. Title Guaran- 
tee Loan & Trust Co., 132 So. 32, 222 
Ala. 221; Wilson v. Rand, 110 So. 3, 
215 Ala. 159; Edwards v. Bender, 25 
So. 1010, 121, Ala: : 77; Scott v. Nel- 
son, 3 Port. 452, 29 Am.D. 266. 


Ark.—Finch v. Hunter, 230 S.W. 
553, 148 Ark. 482. 


Cal.—In re Vizelich’s Estate, (App.) 
18 P.(2d) 773. 


Del.—Johnson v. Johnson, 149 A. 
306, 307, 17 Del.Ch. 425 [cit Cye]. 


Ga.—Baker y. Citizens’ & South- 
ern Nat. Bank, 165° S.H: 21, 175 Ga. 
161; Hancock yv. Griffin, 156 S.B. 659, 


171 Ga. 787; Toucher v. Hawkins, 123 
S.E. 618, 158 Ga. 482; Fulghum v. 
Strickland, 51 S.E. 294, 123 Ga. 258, 11 
Prob.Rep.Ann. 402; Lyon y. Baker, 
50 S.E. 44, 122 Ga. 189; White v. Row- 
land, 67 Ga. 546, 44 Am.R. 731; Walk- 
er v. Williamson, 25 Ga. 549. See Da- 
vidson vy. Blackwell, 108 S.E. 469, 152 
Ga. 48 (dictum). 


Hawaii.—Wodehouse v. Robinson, 
27 Hawaii 462; Estate of Hartwell, 23 
Hawaii 213. 


Ill.—Bushman v. Fraser, 153 N.E. 
611, 322 111. 579; Greenfield v. Laurit- 
son, 137 N.E. 818, 306 Ill. 279; Hanes 
v. Central Illinois Utilities Co., 104 
N.E. 156, 262 Il]. 86; Arnold v. Alden, 
50 N.E. 704, 173 Ill. 229. 


Ky.—Carter v. Carter, 270 S.W. 760, 


208 Ky. 291; Sheets v. Grubb’s Ex’r, 
4 Metce. 339; Churchill v. Churchill, 2 
Metc. 466; Hughes v. Hughes, 12 B. 


Mon. 115; Yeates v. Gill, 9 B.Mon. 
203; Phillips’ Devisees v. Beall, 9 Da- 


na 2, 338 Am.D. 518. 
Pe sme Nae ca v. Lovering, 33 Me. 


Md.—Merowitz v. Whitby, 113 A. 
651, 1388 Md. 222; Demill v. Reid, 17 A. 
1014, 71 Md. 175; Taylor v. Watson, 35 
Md. 519. 


Mass.—Mullaney v. Monahan, 122 
N.E. 387, 232 Mass. 279; Lawrence v. 
Phillips, 71 N.E. 541, 186 Mass. 320, 9 
Prob.Rep.Ann. 320; Bowker v. Bow- 
ker, 19 N.E. 2138, 148 Mass. 198. See 
Boston Safe Deposit & Trust Co. v. 
Goldthwait, 142 N.E. 38, 247 Mass. 434 
(rule held inapplicable). 


Minn.—In re Woodward’s Estate, 86 
N.W. 1004, 84 Minn. 161. 


Mo.—Lich v. Lich, 138 S.W. 558, 158 
Mo.App. 400. 


N.J.—Steward v. Knight, 49 A. 535, 
62 N.J.Eq. 232; Feit’s Ex’rs v. Vanat- 
ta, 21 N.J.Eq. 84; Brokaw v. Peterson, 
15 N.J.Eq. 194. See Buzby v. Rob- 
erts, 32 A. 9, 53 N.J.Eq. 566 (dictum). 


N.Y.—In re Schaufele’s Will, 168 
N.E. 831, 252 N.Y. 65; Matter of King, 
TTP NEES 1060). 227 NoYe 358-0 oinere 
Truslow, 35 N.E. 955, 140 N.Y. 599; 
In re Montgomery, 165 N.Y.S. 52, 177 
App.Div. 799; Davies v. Davies, 113 
NOYES) 012, 29) App Diva 379> fatten 
N.E. 1111, 197 N.Y. 598]; Matter of 
Robinson’s Estate, 10 N.Y.S. 692, 57 
Hun 395; Shannon v. Pickell, 8 N.Y.S. 
584, 55 Hun 127; In re Paton, 41 Hun 
497 [aff 18 N.E. 625, 111 N.Y. 480]; 
In re Polley’s Estate, 253 N.Y.S. 832, 
141 Misc. 662; In re McKim’s Hstate, 
ESHUNEYOS S67, Lb aMises 42 0anin sre 
Petheran, 162 N.Y.S. 953, 97 Misc. 
302 [aff 165 N.Y.S. 1106, 178 App.Div. 
953]; In re Faust’s Estate, 145 N.Y. 
S. 842, 83 Misc. 250, 11 Mills Surr. 
o263 in rel ivenss) £59) Ney .Sa05 315 3) ein 
re Goble’s Will, 10 N.Y.S. 18; Cromer 
v. Pinckney, 3 Barb.Ch. 466; Mowatt 
v. Carow, 7 Paige 328, 32 Am.D. 641; 
Tier v. Pennell, 1 Edw. 354; Marsh v. 
Hague’s Estate, 1 Edw. 174. See In 
re Van Riempst, 165 N.Y.S. 541, 178 
ADDEDIVe 41a Leveson, ONES Doo, 
Mise. 169]; In re Meng, 159 N.Y.S. 
535, 96 Misc. 126 (both dictum). 


N.C.—Boylan v. Boylan, 62 N.C. 160. 


Pa.—In re Scull’s Estate, 94 A. 474, 
249 Pa. 52; In re Long’s Estate, 77 
A. 924, 228 Pa. 594 [aff 39 Pa.Super. 
323]; Castner’s Appeal, 88 Pa. 478; 


In re Hichelberger’s Estate, 5 Pa. 264; 
Hallowell v. Phipps. 2 Whart. 376; 
Dickinson vy. Lee, 4 Watts 82, 28 Am. 
D. 684; McGlensey’s Wstate. 27 Pa. 
Super. 514; Scott’s Estate, 37 Pa.Su- 
per. 342; Hause’s Appeal, 3 Pa.Super. 
93; Paine’s Estate, 13 Pa.Dist.&Co. 
629; Lewis’ Estate, 30 Pa.Dist. 541; 
Burk’s Estate, 21 Pa.Dist. 357; Bould- 
en’s Est., 20 Pa.Dist. 241; Page’s Es- 
tate, 19 Pa.Dist. 405: Field’s Estate, 
16 Pa.Dist. 585, 34 Pa.Co. 529: 


R.I.—Industrial Trust Co. v. Ben- 
nétt, 112 A. 354; 43 BUT. $55: Crowell 
v. Rose, 94 A. 683, 38 R.I. 98, 99 [quot 
Williams v. Knight, 27 A. 210, 18 R.I. 
333]; Eddy v. Matthewson, 78 A. 506, 
32 R.I. 58; Tiffany v.. Pmmet, 53° A: 
281, ‘24 Rel. 4125 In re Reynolds, 39 
A, 896," 20° RAs =429) Williams “wv 
Knight, 27 A. 210, 18 R.I. 333; Tilling- 
hast v. D’Wolf, 8 R.I. 69. 

S.C.—Logan v. Brunson, 33 S.E. 737, 
56 SiC. 7; Ruff vo Rutherford? 8°S:C: 
BM ie ie 

Tenn.—Hoggatt v. Clopton, 217 S.W. 
657, 142 Tenn. 184; Franks v. Franks, 
111 S.W. 1119, 120 Tenn. 569; Tipton 
v. Tipton, 1 Coldw. 252. 


Va.—Vaughan vy. Vaughan’s Ex’x, 
33 S.H. 603, 97... Vai secs Moonta vs 


Stone’s Ex’r, 19 Gratt. (60 Va.) 130. 


W.Va.—Runyon vy. Mills, 103 S.E. 
112, 86 W.Va. 388. 


Jng.—Royle v. Hamilton, 4 Ves.Jr. 
437, 31 Reprint 225. 


N.B.—In re Cliff, 47 N.B. 302. 


Ont.—Re Denton, 25 Ont.L. 505, 21 
Ont. W.R. 352, 3 Ont.W.N. 678; Rogers 
v. Carmichael, 21 Ont. 658. 


See Parish v. Welton, 190 N.W. 947, 
194 Iowa 1274; Burgess v. Hargrove, 
64 Tex. 110 (both dictum). 


“Their [grandchildren] being in- 
cluded in that term [children] is only 
permitted in two cases, viz., from 
necessity, which occurs when the Will 
would remain inoperative unless the 
sense of the word ‘children’ were ex- 
tended beyond its natural import, and 
where the testator has clearly shown 
by other words that he did not intend 
to use the term ‘children’ in its prop- 
er actual meaning, but in a more ex- 
tensive sense.’’ Dunn y. Cory, 39 A. 
368, 369, 56 N.J.Eq. 507 [quot Brokaw 
v. Peterson, 15 N.J.Eq. 194,198]. See 
to same effect Estate of Hartwell, 23 
Hawaii 213; Hopson’s Ex’r, 7 Bush 
(Ky.) 644; Churchill v. Churchill, 2 
Mete. (Ky.) 466; Lee v. Baird, 44 S. 
BE. 605, 1382 N.C.. 755; Boylan v. Boy- 
lan, 62 N.C. 160; In re Steinmetz’s Es- 
tate, 45 A. 663, 194° Pa. 611, 5) Prob: 
Rep.Ann. 467; Hunt’s Estate, 19 A. 
548, 133 Pa. 260, 19 Am.S.R. 640; Hal- 
lowell v. Phipps, 2 Whart. (Pa.) 376; 
Radcliffe v. Buckley, 10 Ves.Jr. 195, 32 
Reprint 819. 


[a] When qualified by “issue” (1) 
in its meaning of lineal descendants, 
children means grandchildren. Ed- 
mundson y. Leigh, 126 S.E. 497, 189 N. 
C. 196. (2) Where a wife gave her 
husband a life estate “with remainder 
over at the time of his death to my 
children, the issue of my said hus- 
band and myself him surviving,’’ the 
remainder passed to the children of 
the testatrix and her husband, and 
not to her descendants generally, not- 
withstanding the use of the word ‘“‘is- 
sue,’ the word ‘issue’ having been 
used in apposition to the word “chil- 
dren”’ without enlarging the meaning 
of the word “children.” Greenfield v. 
Lauritson, 137 N.E. 818, 306 Ill. 279. 


[b] Where testator expressly 
names granddaughter as one of his 
children, such grandchild will take. 
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operative without such construction,’? or unless a 
statute so broadens the meaning of the term.’* 


Koenig v. Koenig, 142 P. 261, 92 Kan. 
761. 


[ec] Im clause excluding children 
as beneficiaries, where the intent of 
the testator to such effect is clear, 
the word “children” includes grand- 
children. Rhoton v. Blevin, 34 P. 513, 
99 Cal. 645. 


[d] Where bequest is to a class 
the text rule applies. Hancock Vv. 
Griffin, 156 S.H. 659, 171 Ga. 787. 


[e] That testator, a layman, drew 
the will is a significant fact in arriv- 
ing at the meaning intended. Wil- 
son v. Rand, 110 So. 8, 215 Ala. 169. 
General rule as to construction as 
layman would construe see supra § 
LLL. 


[f] Only where reason demands it 
will “children” be interpreted to in- 
clude grandchildren. In re Schau- 


fele’s Will, 168 N.E. 831, 252 N.Y. 65. 
[g] Other expressions or clauses 


tending to contradict the use of a- 


word denoting immediate offspring 
are necessary before construing the 
word “children’’ as including grand- 
children. In re Schaufele’s Will, 168 
N.E. 831, 252 N.Y. 65. 


[h] Use of plural “children” when 
only one child does not show intent. 
In re Schaufele’s Will, 168 N.E. 831, 
252. N.Y.°65: 


[i] That grandchildren might 
thereby take under their grandfa- 
ther’s will and defeat transfer tax 
instead of under power of appoint- 
ment, was not a sufficiently convinc- 
ing reason for construing “children” 
to include grandchildren. In re 
King’s Estate, 111 N.E. 1060, 217 N. 
Wa 358. 


[j]. Even though reared in testa- 
tor’s family as child, a grandson is 
not included in the term “children” 
where in another provision of the 
will he is mentioned as a grandson. 
Brookings v. Trawick, 106 S.H. 550, 
Wb 1 Ga. 330s 


{k] “heir children”? may refer to 
the immediate descendants of the 
first degree of the testator’s children. 
Trautz v. Lemp, 46 S.W.(2d) 135, 329 
Mo. 580. 


[1] Intention held shown.—Bowne 
v. Underhill, 4 Hun (N.Y.) 130, 6 
Thomps.&C. 344; In re Tracy’s Hs- 
tate, 258 N.Y.S. 657, 143 Misc. 800; 
In re Faust’s Hstate, 145 N.Y.S. 842, 
83 Misc. 250, 11 Mills Surr. 326; In re 
Grubb’s Estate, 106 A. 787, 263 Pa. 
468; In re Walker’s Estate, 87 A. 281, 
240 Pa. 1; Eddy v. Mathewson, 78 A. 
506, 32 R.I. 538; Vaughan v. Vaughan’s 
Ex’rs, 33 S.E. 603, 97 Va. 322. 


[m] Intention held not shown.— 
Wilson v:. Rand, 110 So. 3, 215 Ala. 
159; Finch v. Hunter, 230 S.W. 553, 
148 Ark. 482; In re Vizelich’s Estate, 
(Cal.App.) 18 P.(2d) 773; Johnson v. 
Johnson, 149 A. 306, 17 Del.Ch. 425; 
Boston Safe Deposit & Trust Co. v. 
Goldthwait, 142 N.E. 38, 247 Mass. 
434; Grenzebach v. Grenzebach, 286 
S.W. 79, 315 Mo. 392; Kondolf v. Brit- 
ton, 145 N.Y.S. 791, 160 App.Div. 381; 
Hurlbert v. Hallock, 132 N.Y.S. 842, 
148 App.Div. 378 [aff 102 N.E. 1104, 
208 N.Y. 633]; In re Smith’s Hstate, 
202) NvYeS.. 271) 121: Misc. 662; In) re 
Petheran, 162 N.Y.S. 953, 97 Misc. 302 
[aft L650N.Y:S. 0 1106,0178) “App. Div. 
953]; Barry v. Barry, 149 N.Y.S. 676, 
87 Misc. 407, 12 Mills Surr. 457; In re 
Davenport, 148 N.Y.S. 1042, 85 Misc. 
671, 12 Mills Surr. 102; In re Witte, 
134 N-Y.S., 283; 74 Mise. 322, 8 Mills 
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Surr. 465; In re List’s Estate, 129 A. 
64, 283 Pa. 255; In re Scull’s Estate, 
94 A.1474, 249) ‘Pah 525) ‘Colt v. Indus= 
trial Trust’ Co.,. 146- A. 628,50 R.L. 
242; Industrial Trust Co. v. Bennett, 
112 A. 354, 43 R.I. 355; Eddy v. Math- 
ewson, 78 A. 506, 32 R.I. 53; Tiffany 


v. Emmet, 53 A. 281, 24 R.I. 411; Til- 
linghast v. D’Wolf, 8 R.I. 69; Hog- 
gatt v. Clopton, 217 S.W. 657, 142 


Tenn. 184; Frank v. Frank, 111 S.W. 
1119, 120 Tenn. 569; Runyon v. Mills, 
103 S.E. 112, 86 W.Va. 388. 


72. Ala.—Wilson v. Rand, 110 So. 
3, 215 Ala. 169; Edwards v. Bender, 
25 So. 1010, 121 Ala. 77; Scott v. Nel- 
son, 3 Port. 452, 29 Am.D. 266. 


Ky.—Carter v. Carter, 270 S.W. 760, 
ene Ky. 291; Yeates v. Gill, 9 B.Mon. 
oO. 


N.J.—Steward v. Knight, 49 A. 535, 
62 N.J.Eq. 232; Feit’s Ex’rs v. Vanat- 
ta, 21 N.J.Eq. 84; Brokaw v. Peter- 
son, 15 N.J.Eq. 194. See Buzby v. 
Foperne 32 A. 9, 58 N.J.Eq. 566 (dic- 
um). 


N.Y.—In re Faust’s Estate, 145 N. 
Y.S. 842, 83 Mise. 250, 11 Mills Surr. 
326; Tier v. Pennell, 1 Edw. 354; 
Marsh v. Hague’s Estate, 1 Edw. 174. 
See In re Van Riempst, 165 N.Y.S. 541, 
178 App.Div. 475 [rev 165 N.Y.S. 538, 
99 Mise. 169] (dictum). 


Pa.—In re Scull’s Estate, 94 A. 474, 
249 Pa. 52; Fairfax’s Appeal, 103 Ra. 
166; Paine’s Estate, 13 Pa.Dist.&Co. 
629; Burk’s Hstate, 21. Pa. Dist: 357: 
Boulden’s Estate, 20 Pa.Dist. 241. 


R.I.—Industrial Trust Co. v. Ben- 
nett, 112 A. 354, 48 R.I. 355; Crowell 
v. Rose, 94 A. 683, 38 R.I. 93, 99 [quot 
Williams v. Knight, 27 A. 210, 18 R.I. 
333]; Eddy v. Matthewson, 78 A. 506, 
32. (Rid) 53s) VPiffany wv... Hmmaet, 513) bAz 
281, 24 R.I. 411; In re Reynolds, 39 
A. 896, 20 R.I. 429. 


See Logan v. Brunson, 83 S.E. 737, 
56°8.C. 73 Ruff v. Rutherford, 8°S.¢C. 
Kg. 7 (both to same effect); Burgess 
v. Hargrove, 64 Tex. 110 (dictum). 


[a] Other statement.—Unless 
there are no children. Taylor v. 
Watson, 35 Md. 519. 


[b] “Where there are children 
who fully answer the description of 
the word ‘children,’ and confining the 
bequest to them will satisfy the whole 
apparent design of the _ testator, 
grandchildren or more remote de- 
scendants may not share with them.” 
Boston Safe Deposit & Trust Co. v. 
Nevin, 98 N.H. 1051, 1058, 212 Mass. 
232 [quot Houghton vy. Kendall, 7 Al- 
len (Mass.) 72]. 


73. See statutory provisions; 
cases infra this note. 


fa] In Louisiana (1) Code art 
3522, defining “children” as used in 
the code as including grandchildren, 
does not apply as to the use of the 
word in wills. Wharton y. Silliman’s 
Ex’rs, 22 La.Ann. 3843. (2) Again, 
Code art 1480, providing that under 
“children” are included descendants 
of whatever degree, describes who are 
forced heirs, and does not refer to 
the meaning of the term in designat- 
ing beneficiaries in a will. Wharton 
v. Silliman’s Ex’rs, supra. 


[b] In Texas (1) the provision of 
Act Jan. 28, 1840 § 14, that under the 
name “‘children’’ are included descend- 
ants of whatever degree they may be, 
it being understood they are only 
counted for the child they represent, 


and 


was intended only to define children, 


as used in § 18, forbidding disinherit- 
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ordinarily “children” will not include children of a 
deceased child,** but where the testator’s intention to 


ance of children by wills except un- 
der specified circumstances (Bartlett 
v.~Terrell, (Tex.Civ.App.) 292 S.W. 
273), (2) and does not change the 
common law meaning of ‘‘children” as 
uae in wills (Bartlett v. Terrell, su- 
pra). 


74 Ala.—Collins v. 
Ala. 14. 


Ind.—Pugh v. Pugh, 5 N.E. 673, 105 
Ind. 552. 


La.—Wharton v. Silliman’s Px’rs, 
22 La.Ann. 348. 


Md.—Demill v. 
Md. 175. 


a RR eee v. Stites, 39 Miss. 


Toomer, 69 


Reid, 17 A. 1014, 71 


N.Y.—In re Truslow, 35 N.B. 955, 
140 N.Y. 599; Low v. Harmony, 72 N. 
Y. 408; DavieS v. Davies, 113 N.Y.S. 
872, 129 App.Div. 379 [aff 91 N.H. 1111, 
197 N.Y. 598]; Shannon v. Pickell, 8 
N.Y.S. 584, 55 Hun 127; In re Polley’s 
Estate, 253 N.Y.S. 832, 833, 141 Misc. 
662 [cit Cyc]; Sanson v. Bushnell, 55 
N.Y.S. 272, 25 Misc. 268; In re Goble’s 
Will, 10 N.Y.S. 18; Tier v. Pennell, 1 
Edw. 354; Kirk v. Cashman, 3 Dem. 
Surr. 242. 


Pa.—In re Steinmetz’s Estate, 45 
A. 6638, 194 Pa. 611, 5 Prob.Rep.Ann. 
467; Castner’s Appeal, 88 Pa. 478; Mc- 
Glensey’s Estate, 37 Pa.Super. 514; 
Boulden’s Est., 20 Pa.Dist. 241. 


4 Partai nak cae v. Andrews, 11 R. 


Va.—Vaughan v. Vaughan’s Ex’x, 
33- Si. 1603;09%) Vas 32:2: ; 


Ont.—Re Williams, 5 Ont.L. 345, 2 
Roan a 47; In re Wilson, 17 Ont. W. 


[a] Where gift is to class the text 
rule applies. Toucher y. Hawkins, 
123 S.H. 618, 158 Ga. 482. 


[b] Testator being a judge, an 
opinion written by the testator, if 
showing anything, showed that the 
testator understood the word as not 
including a grandchild. Matter of 
Hartwell, 23 Hawaii 213. 


[c] Where provision (1) that the 
issue of children dying in his lifetime 
should take the share which the de- 
ceased child would have taken refers 
to gifts to named children, a child of 
an unnamed deceased child does not 
take. Holloway v. Collee, 247 F. 598 
[aff 255 BY 43). 166 iC.C.Acv371].) G2) -A 
grandchild of a person named in a 
will to whose children and issue a be- 
quest is made does not take where the 
parent of such grandchild was dead 
at the time of the making of the will, 
especially where such grandchild was 
specially provided for by the terms of 


the will. Furman v. Hunt, 169 Il. 
App. 601. 
[ad] Statutes relating to intestacy 


do not change the rule. Under a will 
giving a life estate to the testator’s 
daughter, on the daughter’s death the 
property to be divided among her chii- 
dren share and share alike, a child 
of the daughter’s son, who predeceas- 
ed the testator and the life tenant, 
was not entitled to share, his father 
not being in fact a devisee under will 
within Code (1897) § 3281, and intes- 
tacy, which is necessary to make stat- 
ute apply, not being involved. Redin- 
baugh v. Redinbaugh, 203 N.W. 246, 
199 Iowa 1053. 


fe] As used in residuary clause 
the circumstance that the remainder 
created is contingent rather than 
vested tends toward the conclusion 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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‘include children of a deceased child is manifest,” or 
where otherwise the grandchildren would be disin- 
herited,*® or the provision would be inoperative,?? 
such construction will be given the term. 
the term will not be construed to include grandchil- 
dren merely on the ground that at the date of the 
will or the testator’s death the named person has no 
child living, but only grandchildren.*§ 
stances the common-law rule has been changed by 
reason of statute, the changed rule being that “chil- 
dren” embraces children of deceased children?® un- 


that the word “children’’ was intend- 
ed in its common sense. Mullaney v. 
Monahan, 122 N.E. 387, 232 Mass. 279. 

[f] “Surviving children” ordinari- 
ly does not include a_ grandchild. 
Dwight v. Fancher, 216 N.Y.S. 652, 
217 App.Div. 377 [aff 156 N.E. 186, 
245 N.Y. 71 (rearg den 157 N.E. 859, 
245 N.Y. 565)]; In re Harris’ Will, 
245 N.Y.S. 570, 138 Misc. 287. 


75. Smith v. Miller’s Adm’r, 47 S. 
W. 1074, 020K yl 910; ) Matter of 
Paton, #1811N.E. 625; 1112 N.Y. ° 480; 
Homer v. Mugridge, 53 N.Y.S. 298, 24 
Misc. 134; In re Hughes’ Hstate, 73 
A. 1061, 225 Pa. 79; Field’s Estate, 16 
Pa.Dist. 585, 34 Pa.Co. 520. 


[a] “Children then surviving” ex- 
eludes children of a child not men- 
tioned who predeceased the testator. 
yee v. Lynch, 91 S.E. 957, 173 N.C. 


{b] “Surviving children” (1) will 
include a grandchild, a child of a de- 
ceased child, where the testator’s in- 
tention is manifest. In re Harris’ 
Will, 245. N.Y.S. 570, 188 Mise. 287. 
(2) However, where a will provides 
that in case of the decease of any 
child the share of such child should 
go to his children, if any, otherwise 
to “my surviving children” where a 
child has died without issue his inter- 
est goes to his brothers and sisters, 
excluding the issue of brothers or 
Sisters who predeceased him. Monks 
v. Bradford, 142 N.H. 800, 248 Mass. 
296. (3) Intention held not shown. 
In re Harris’ Will, supra. 


[ec] Intention held shown.—Securi- 
ty Trust & Safe Deposit Co. v. Lock- 
wood, 118 A. 225, 13 Del.Ch. 274; La- 
mar wv. Lamar, 94 S.E. 228, 147 Ga. 
348; Jungels v. Heiler, 129 N.E. 125, 
295 Ill. 498; Girdwood v. Safe Depos- 
it & Trust Co, 122) A. 132,°1743 (Md. 
245; Farmers’ Trust Co. of Mt. Holly 
v. Borden, 89 A. 985, 83 N.J.Eq. 222; 
In re Lynch, 152° N:Y.S. 721, 89 Misc. 
68, 13 Mills Surr. 512; Bowden v. 
Lynch, 91 'S.E. 957, 173 N.C: 203. 


[d] Intention held not shown.— 
Spencer v. Title Guarantee Loan & 
Trust Co.,,132 So. 7380, 222 Ala.-+485; 
In re Van Wyck’s Estate, 196 P. 50, 
185 Cal: 49; Parish v. Welton, 190 N. 
W. 947, 194 Iowa 1274; Merowitz v. 
Whitby, 113 A. 651, 138 Md. 222; Mul- 
laney v. Monahan, 122 N.E. 387, 232 
Mass. 279; In re Phipard, 169 N.Y.S. 
5540 182 App Diva 35% fatl 219 Ne: 
1072, 223 N.Y. 676]; In re Polley’s Hs- 
tate, 253 N.Y.S. 832, 141 Misc. 662; 
Kirk v. Cashman, 3 Dem.Surr. (N.Y.) 
242; Thompson v. Batts, 84 S.H. 858, 
168 N.C. 530; In re Hughes’ Estate, 
73.4) 1061, 225 Pai-79. 


[e] Express provision does not in- 
clude a grandchild whose mother had 
died years before the testator made 
his will. Holloway v. Colee, 255 F. 
43. O62. Ord ourla haiti dla ty. Ooo > 


{f] “Child or children of either of 
them deceased” construed.—Boston 
Safe-Deposit, etc., Co. v. Wall, 54 N.H. 
509, 174 Mass. 163 [overr Shattuck v. 
Balcom, 49 N.E. 87, 170 Mass. 245]. 


76. Morrison v. Tyler, 107 N.E. 
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In some in- 
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602, 266 Ill. 308; Mullaney v. Mona- 
han, 122 N.E. 387, 232 Mass. 279; Bow- 
ker v. Bowker, 19 N.E. 213, 148 Mass. 
198; Matter of Marshall’s Will, 45 
N-Y.S. 956, 18 App: Div. 211 [aff 49°N. 
EB. 757, 155 N.Y. 646, rearg den 50.N. 
HLATT9; 155 N.Y! 697); Hager’s' Hst.; 
17 Pa.Dist. 1015. Contra Matter of 
Hartwell, 23 Hawaii 213. 


[a]. Where deceased child died aft- 
er will was made, the childre-n of such 
child are included. Edgerly v. Barker, 
31 A. 900, 66 N.H. 434, 28 L.R.A. 328. 


[b] Preference in case of ambig- 
uity should be given to that construc- 
tion which inclines to the inheritance 
of the children of a deceased child. 
Bowker v. Bowker, 19 N.E. 213, 148 
Mass. 198;' Scott y. Guernsey, 48 N.Y. 
106; Prowitt v. Rédman, 37 N.Y. 42, 4 
Transcr.App. 412. 


77. Schedel’s Estate, 15 P. 297, 73 
Cal. 594. 


[a] Thus a bequest to children of 
a deceased person must be construed 
to mean the grandchildren of such 
person, where all his children died 
prior to the making of the will, and 
the testator either knew or is pre- 
sumed to have known that the chil- 
dren were dead. Schedel’s Estate, 15 
PrZo%,, ea Cal., 594. 


yer: In re Atkinson, [1918] 2 Ch. 
79. See statutory provisions; and 


cases infra this note. 


[a] In Kentucky (1) by reason of 
St. § 4841, providing that if a legatee 
or devisee dies betore the testator, 
and leaves issue who survive the tes- 
tator, such issue take unless a differ- 
ent disposition is made or required 
by the will, ‘children’ embraces the 
children of deceased children. Sloan 
v. Thornton, 438 S.W. 415, 102 Ky. 443, 
19 Ky.L. 1511. (2) In a will in which 
the testator devised his personalty to 
the ‘‘children now living” of his broth- 
ers and sisters, the word ‘‘children’’ 
was held to include grandchildren of 
the deceased brothers and sisters, 
they to share the testator’s estate per 
stirpes along with the children of 
such deceased brothers and sisters, in 
view of evidence justifying applica- 
tion of St. § 2064 providing that a de- 
vise to children of a class embraces 
grandchildren when there are no chil- 
dren and no other construction will 
give it effect, and § 4841 where a dev- 
isee or legatee dies prior to making a 
will, leaving issue who survive the 
testator such issue take the estate as 
the devisee or legatee would, have 
done unless a different disposition is 
made by the will. Carter v. Carter, 
270 S.W. 760, 208 Ky. 291. 


[b] In South Carolina the act of 
1883 (18 U. S. St. at L. p 325), provid- 
ing that if any child should die in 
the lifetime of the father and mother, 
leaving issue, any legacy or person- 
alty or devise of real estate given in 
the last will of such father or moth- 
er shall go to such issue, unless each 
deceased child was portioned equally 
with the other children by the father 
or mother when living, does not apply 
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less a different disposition is required by the will.*® 


[§ 1206] (hn) Great-Grandchildren. 
children ordinarily do not take under the term “chil- 
dren,” except where the clear intention of the tes- 
tator that they take is evident,®? or where the provi- 
sion would otherwise remain inoperative.’* 


[§ 1207] (i) Grandnieces; 


word “children” 
grandnieces,** nor grandnephews.®® 


Great-grand- 


Grandnephews. The 
wil not be construed to embrace 


Great-Grandnieces; Great-Grand- 


so as to permit grandchildren to take 
where the taking would be under a 
will taking effect prior to the date of 
the statute. Logan v. Brunson, 33 S. 
EX T3he S6USIC: oT: ; 


80. See statutory provisions; 
cases infra this note. 


[a] In Kentucky, by reason of St. 
§ 4841, where the will requires or pro- 
vides that “children” shall not em- 
brace grandchildren, such construc- 
tion will be given effect. , Sloan v. 
Thornton, 43 S.W. 415, 102 Ky. 443, 19 
USGS Wasa a 


81. Conn.—Carpenter v. 
LASA 0G 2.9 Sp WCOnnadl. 


Ga.—Davidson v. Blackwell, 108 S. 
EH. 469, 152 Ga. 48. 


Minn.—In re Woodward’s Estate, 86 
N.W. 1004, 84 Minn. 161. 


N.Y.—Marsh v. Hague’s Estate, 1 
Edw. 174. 


N.C.—Boylan v. Boylan, 62 N.C. 
160; Mordecai v. Boylan, 59 N.C. 365. 


Pa.—Field’s Estate, 16 Pa.Dist. 585, 
34 Pa.Co. 520. 


Eng.—Orford v. Churchill, 3 Ves.& 
B. 59, 35 Reprint 401; Radcliffe v. 


and 


Perkins, 


ES Ne Ves.Jr. 195, 32’ Reprint 
[a] Other statement.—“Children” 


must be taken in its primary sense. 
See In re Polley’s Hstate, 253 N.Y.S. 
832, 141 Mise. 662 (dictum). 


[b] Presumption exists against 
great-grandchildren being intended to 
be included in the word “children.” 
Hager’s Estate, 17 Pa.Dist. 1015. 


82. Ala.—Scott v. Nelson, 3 Port. 
452, 29 Am.D. 266. 


Ga.—Davidson y. Blackwell, 108 S. 
EK. 469, 152 Ga. 48. 


Minn.—In re Woodward’s Estate, 86 
N.W. 1004, 84 Minn. 161. 


N.Y.—Pfender v. Depew, 121 N.Y.S. 
285, 136 App.Div. 636; Tier v. Pen- 
nell, 1 Edw. 354; Marsh v. Hague’s 
Estate, 1 Edw. 174. See In re Polley’s 
Hstate, 253 N.Y.S. 832, 141 Misc. 662 
(dictum). 


Pa.—Field’s Estate, 16 Pa.Dist. 585, 
34 Pa.Co. 529. 


Eng.—Radcliffe v. Buckley, 10 Ves. 
Jr. 195, 32 Reprint 819. 


[a] Intention held not shown.— 
Davidson v. Blackwell, 108 S.E. 469, 
152 Ga._48; Bragg v. Carter, 50 N.E. 
640, 171 Mass. 324; In re Montgomery, 
165 N.Y¥.S., 52,177 App. Div..799% Gro- 
well v. Rose, 94 A. 683, 38 R.I. 93. 


83. Marsh v. Hague’s MHstate, 1 
Edw. (N.Y.) 174; Radcliffe v. Buck- 
ley, 10 Ves.Jr. 195, 32 Reprint 819. 


84. In re Harrison’s Estate, 51 A. 
976, 202 Pa. 331 [aff 18 Pa.Super. 588 
(aff 10 Pa.Dist. 45)]; Re Denton, 25 
Cone 505, 21 Ont.W.R. ‘352, 3 Ont. W. 


85. Re Denton, supra. 


{a] Presumption that testator 
does not intend to disinherit primary 
object of his bounty does not enlarge 
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nephews. 


or grandniece.*® 


[§ 1209] (k) Heirs; Heirs of Body.’ 
will not inelude “heirs, 
the absence of a contrary intention of the testator,*? 
or unless otherwise the provision would be inopera- 
Where the term “children” 
sense of heirs, it is a word of limitation.®? 


ly the word “children” 


tive.?° 


It has been said that the same rule of con- 
struction which ordinarily will not allow “children” 
to mean grandchildren will not permit children of a 
nephew or niece to mean children of a grandnephew 
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[§§ 1208-1210 


the body,®? except where the testator’s intention as 
to such meaning is manifest,®? or where otherwise 
the provision would be inoperative.®* 


[§ 1210] (/) IWegitimate Children.°® 


The word 


“children” ordinarily refers,to legitimate children,®® 


Ordinari- 
DBRS Tia 
dren®® and 


is used in the 
So, also, 


“children” will not be construed to include heirs of 


the meaning of the word “children’’ so 
as to include grandchildren of his 
brothers and sisters, who are his 
grandnephews. In re Keogh, 110 N. 
Y.S. 868, 126 App.Div. 285 [aff 86 N.E. 
1126, 193 N.Y. 603 (rearg den 87 N.E. 
1143, 1938 N.Y. 647)]. 


86. Mobley v. Mobley, 67 S.H. 556, 
85 S.C. 319. 


87. “Children” as inclu.ied in: 
Word “heirs” see infra §§ 1244-1246. 


Words “heirs of the body” see infra 

Sib. 

88. Kelly v. Kelly, 3 S.W.(2d) 305, 
175 Ark. 548; Desmond v. MacNeill, 
96 A. 924, 90 Conn. 142; Thomas v. 
Thomas, 58. So... 630,97 Miss. .6917; 
Akers’ Ex’rs v. Akers, 23 N.J.Hq. 26. 


89, Ark.—Kelly v. Kelly, 3 S.W. 
(2d), 305, 175° Ark, 548. 


Conn.—Desmond v. MacNeill, 96 A. 
924, 90 Conn. 142. 


Ill.—Beal v. Beal, 162 N.E. 152, 331 
Ill. 28. 


Key.—-Sloan (vy. Thornton, 43 Sw. 
AA enOCE Koy. etao ie hole Keyed. lp iis 
Hughes vy. Hughes, 12 B.Mon. 115. 


Me.—Gould v. Leadbetter, 150 A. 
Bio age We., 104). 


Tex.—Darragh v. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 
231 S.W. 472]. 


Va.—Smith v. Fox’s Adm’r, 1 S.E. 
200, 82 Va. 763. 


[a] As not meaning “heirs.”—In- 
terior & W. P Re Com va ekiplinigians 
S.H. 51, 70 W.Va. 6. 


$0. Desmond v. 
924, 90 Conn. 142. 


91. Goggin v. Reed’s Ex’r, 277 S. 
W. 268, 211 Ky. 256; Darragh v. Bar- 
more, (Tex.Commn. App.) 243 SW. 714 
[rev (Civ.App.) 231 S.W. 472]; Interi- 
or & W. V. R. Co. v. Hpling, 73 S.E. 
51, 70 W.Va. 6. 


92. Ark.—Kelly v. Kelly, 
(2d) 305, 175 Ark. 548. 


Ky.—Johnson v. Johnson, 2 Mete. 
Q 


ool. 


Miss.—Thomas v. Thomas, 
630, 97 Miss. 697. 


S.C.—Lawrence v. Burnett, 96 S.E. 
144, 109 S.C. 416. 


Ont.—McPhail v. McIntosh, 14 Ont. 
312. 


$3. 


MacNeill, 96 A. 


3S. WwW. 


53 So. 


U.S.—Parkman v. Bowdoin, 18 


F..Casi No. 10,763, 1 Sumn: 359. 
Ark.—Kelly v. Kelly, 3 S.W.(2d) 
805, 176 Ark. 548. 
Pa.—Riemer’s Estate, 26 Pa.Dist. 


89. 
S.C.—Lawrence v. 
144, 109 S.C. 416. 
Tex.—Darregh v. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 
231 S.W. 472]. 


Burnett, 96 S.E. 


[a] Intention held shown.—Hick- 
ox v. Klaholt, 126 N.E. 166, 291 Ill. 
544; Asper v. Stewart, 92 A. 133, 246 
Pa. 251; Darragh v. Barmore, (Tex. 
Comman. "App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]. 


{b] Word of limitation.—‘‘Chil- 
dren’ is a word of limitation when 
used in the sense of heirs of the 
body. Gilland v. Hallett, 87 A. 303, 


240 Pa. 268. 
94. Simpson vy. Antley, 
469, 1387 S.C. 380. 
Construction of “children” to mean 
‘heirs of the body”: 


Under rule in Wild’s case in general 
see infra § 1607.» 


To create estate tail see infra § 1605. 


To create fee conditional see infra § 
1607. 


135 S.E. 


95. Generally see Bastards 7 C.J. 
p 935. 

96. See supra § 1199. 

97. Ga.—Hicks v. Smith, 22 S.E. 


153, 94 Ga. 809. 


Ky.—Marquette v. Marquette’s 
EBxX’rs,227 SiWredbt, 190M Key.e1 82) 


N.Y.—Brower v. Bowers, 1 Abb.Dec. 
214; Van Voorhis v. Brintnall, 23 
Hun 260 [rev on other grounds 86 N. 
Y. 18, 40 Am.R. 505]; Smith v. Lan- 
sing, 53. N.Y.s: > 1633, 624, Mise) (566: 
Cromer vy. Pinckney, 3 Barb.Ch. 466. 


N.C.—Kirkpatrick v. Rogers, 41 N. 
C. 130; Thompson vy. McDonald, 22 
N.C. 463. 


Pa.—Bealafeld v. 
62 A. 12138, 
Ann. 162. 


S.C.—Shearman vy. Angel, 
351, 23 Am.D. 166. 


Tenn.—Jennings v. Jennings, 54 S. 
W.(2d) 961, 165 Tenn. 295. 


Va.—Bennett v. Toler, 15 Gratt. (56 
Va.) 588, 78 Am.D. 638. 


Eng.—In re Hastie, 
Hockley v. O’Neal, [1925] Ch. 739; 
Pratt v. Mathew, 22 Beav. 328, 52 Re- 
print 1134 [aff 2 Jur.N.S. 1055]. 


Slaughenhaupt, 
213° Ba. 565,11 ProbiRep: 


8 S.C.EKq. 


85 Ch.D. 728; 


Ont.—In re Wilson, 17 Ont.W.N. 
Spe 

See Hardesty v. Mitchell, 134 N.E. 
745, 802 Ill. 369, 24 A.T.R. 565; Bris- 


bin v. Huntington, 103 N.W. 144, 128 
Iowa 166, 5 Ann.Cas. 931 and note, 10 
Prob.Rep.Ann. 507 (both dictum). 


[a] “Gawful children” refers only 
to legitimates, and not to illegiti- 
mates. Brisbin v. Huntington, 103 N. 
W. 144, 128 Iowa 155, 5 Ann.Cas. 931 
and note, 10 Prob.Rep.Ann. 507. 


[b] Natural children (1) generally 
are not included in the term ‘‘chil- 
dren.” Heater v. Van Auken, 14 N.J. 
Eq. 159. (2) “Natural children” de- 
fined generally see Natural § 38. 


{c] Where legitimate children ex- 


and usually docs not include illegitimate children.®? 
However, the same rule which ineludes grandchil- 
ereat grandchildren®® within the term 
“children” will inglude illegitimates,! so that illegiti- 
mates will be deemed within meaning of “children” 
when testator’s intention to include them is elear,? 


ist (1) at the time of the making of 
the will so that the words of the 
devise or bequest in their primary 
sense may be satisfied, a devise or 
bequest to children does not include 
illegitimates, Collins v. Hoxie, 9 
Paige (N.Y.) 81; Cartwright v. Vaw- 
dry, 5 Ves.Jr. 530, 31 Reprint 719. (2) 
However, the mere fact of such exist- 
ence does not make it impossible for 
the term to be construed so as to in- 
clude illegitimates, if from other 
parts of the will it is clear that they 
were intended to be included in the 
distribution of the testator’s bounty. 
In re Scholl’s Estate, 76 N.W. 616, 
100 Wis. 650. 


[d] Illegitimate child of wife brt 
not of the testator is within the rule. 
Bealafeld v. Slaughenhaupt, 62 A. 
1113,, 213 Pax565, 11 Prob. Rep. Ann 
162; Bennett v. Toler, 15 Gratt. (56 
Va.) 588, 78 Am.D. 638. 


98. See supra § 1205. 
99. See supra § 1206. 


1. In re Scholls Estate, 76 
616, 100 Wis. 650. 


2. Ga.—Hicks v. 
153, 94 Ga. 809. See Johnston v. Tal- 
laferro, 32 S.E. 931; 107 Ga. 6, 45 
L.R.A. 95 (dictum). 


Ill.—Marsh v. Field, 130 N.E. 753, 
297 [ll. 251. See Hardesty v. Mitchell, 
134 N.E. 745, 302 Ill. 369, 24 A.L.R. 
565 (dictum). 


Ind.—Elliott v. Elliott, 20 N.E. 264, 
117 Ind. 380, 10 Am.S.R. 54; Harness 
vases 98 N.E. 357, 50 Ind.App. 


N.W. 


Smith. 5 22) san 


Ky.—Marauette Vv. 
Ex’rs, 227 S.W. 
Lauot Cye]. 


Mo.—Gates v. Seibert, 57 S.W. 1065, 
157 Mo. 254, 80 Am.S.R. 625. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Elsworth, 154 A. 602, 
108 N.J.Eq. 229; Heater y. Van Auken, 
TAIN: Jee. 5.9: 


N.Y.—Gelston vy. Shields, 16 Hun 
43) ait © iS eNeYn avo. ESmalehnenye 
Lansing, 53 N.Y.S. 633, 24 Mise. 566; 
Cromer v. Pinckney, 3 Barb.Ch. 466. 


c 18 S.E. 
Kirkpatrick v. 


Marquette’s 
157, 190 Ky. 182; 187 


N.C.—Sullivan v. Parker, 
4 (en Oe NAC ees. Oils: 
Rogers, 41 N.C. 130. 


Pa.—Bealafeld_ v. Slaughenhaupt, 
62 A. 1113, 213 Pa. 565,11 Prob.Rep. 


Ann, 162. 

Six a; Se. 
290; Shearman v. Angel, 8 S.C.Eq. 
361, 238 Am.D, 166. 


Va.—Bennett v. Toler, 15 Gratt. (56 
Va.) 588, 78 Am.D. 6388. 


Eng.—Hockley v. O’Neal, 
Chior Sidebotham vy. 
[1920] 1 Ch. 450; Alliance Assurance 
Co. v. Francis, (1914] hh i@hsh244 ein 
re Du Bochet, [1901] 2 Ch. 441; In re 
Hastie, 35 ChiD. 728. 


[1925] 
Bleckly, 


—— ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1210] 


either by express designation? or necessary im- 
plication,* on the face of the will itself,> extrane- 
ous evidence being inadmissible to affect the con- 
struction of the will,’ or when the provision would 
However, in some juris- 
dictions the term presumptively will embrace both 
legitimate and illegitimate children,® and_ illegiti- 


otherwise be inoperative.? 
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mates will not be excluded unless a different intent is 


Ont.—In re Skinner, [1929] 4 Dom. 
EER 427. 


See Brisbin v. Huntington, 103 N. 
W. 144, 128 Iowa 166, 5 Ann.Cas. 931 
pike See 10 Prob.Rep.Ann. 507 (dic- 
um). 


{a] Reason for rule.—The ground 
for the text rule is that at common 
law a bastard child had no inheritable 
blood, was kin to no one, could have 
no ancestor, nor be an heir, and could 
have ro heirs save those of his own 
body. See Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 166, 5 Ann.Cas. 
931 and note, 10 Prob.Rep.Ann. 507 
(dictum), 


[b] Bequest to wife and her chii- 
dren sufficiently designates those in- 
tended to take, although children were 
illegitimate. Dilley v. Matthews, 11 
Jur.N.S. 425. 


[ec] Gift to all children of daugh- 
ter’s body includes those born before 
and after the testatrix’ death. Sulli- 
ek v. Parker, 18 S.B. 347, 113 N.C. 

13 


[ad] Where provision is made in 
will for illegitimate children of the 
testator, it raises a necessary impli- 
eation that the testator, in a further 
provision, by the term ‘‘children,”’ did 
not intend to include them. Heater 
v. Van Auken, 14 N.J.Hq. 159. 


[e] “Testator’s intention” means 
such an intention as a reasonable 
man, placing himself, as has been 
said, in the testator’s chair, would 
suppose the testator had, having in 
view all the surrounding circum- 
stances. Lobb v. Lobb, 22 Ont.L. 15, 
17 Ont.W.R. 212, 2 Ont.W.N. 44, 21 
Ont.L. 262, 16 Ont.W.R. 200. 


{f] Child born during marriage 
but conceived prior thereto is a law- 
fully born child within the meaning 
of such words as used ina will. Wid- 
geon v. Widgeon, 133 S.E. 353, 147 Va. 
1068. 


{g] Where legitimate children ex- 
ist at the time of the making of the 
will, the text rule’ nevertheless ap- 
plies. Gelston y. Shields, 16 Hun 143 
{aff 78 N.Y. 275]; Collins v. Hoxie, 9 
Paige (N.Y.) 81. 


[h] Gift to children begotten dur- 
ing testator’s lifetime may include 
illegitimates. Holt vy. Sandrey, L.R. 
% Eq. 170. 


[i] Intention to include illegitimate 
children not shown.—Kirkpatrick v. 
Rogers, 41 N.C. 130; Bealafeld_v. 
Slaughenhaupt, 62 A. 1113, 213 Pa. 
565, 11 Prob.Rep.Ann. 162; In re Du 
Bochet, [1901] 2 Ch. 441 (child born 
between date of will and the testa- 
tor’s death); Mortimer v. West, 3 


. Russ. 370, 3 Eng.Ch. 370, 38 Reprint 


615; Harris v. Lloyd, Turn. & R. 310, 
12 Eng.Ch. 310, 37 Reprint 1119. 


{[j] Intention to include illegiti- 
mate children held shown.—Smith v. 
Garber, 1271. NE) 173>5.286 111.467 > l- 
liott v. Elliott, 20 N.E. 264, 117 Ind. 
380, 10 Am.S.R. 54; Harness v. Har- 
ness, 98 N.E. 357, 50 Ind.App. 364; New 
Jersey Title Guarantee & Trust Co. 
v. Elsworth, 108 N.J.Eq. 229, 154 A. 
602; Powers v. McEachern, 7 S.C. 290; 
Bennett v. Toler, 15 Gratt. (56 Va.) 
588,978) AmeDisossies ing ne Kauters 


Will, 234 N.W. 504, 203 Wis. 299; 
Sidebotham v. Bleckly, [1920] 1 Cn. 
450; In re Wood, [1902] 2 Ch. 542 


[rev [1901] 2 Ch. 578]; In re Hastie, 
35 Ch.D. 728 (child born between date 
of will and the testator’s death); 
Milne v. Wood, 42 L.J.Ch. 545; Lobb 
v. Lobb, 22 Ont.L. 15, 17 Ont.W.R. 212, 
2 Ont-W.N. 44, 21 Ont.L. 262, 16 Ont. 
W.R. 200. 


3. Til.—Marsh vy. Field, 130 N.E. 
Oe Per Mie Liles ibd. 


Ky.—Marquette Vv. Marquette’s 
Ex’rs, 227 SW. 15% 190 Ky. 182, 187 
{quot Cyc]. 


N.J.—Lembeck v. Harms, 118 A. 537, 
538, 98 N.J.Law 95 [cit Cyc]; Heater 
v. Van Auken, 14 N.J.Hq. 159. 


N.Y.—Dwight v. Gibb, 129 N.Y.S. 
966, 145 App.Div. 915; Dwight v. 
Gibb, 129 N.Y.S. 965, 145 App.Div. 915; 
Dwight v. Gibb, 129 N.Y.S. 961, 145 
App.Div. 223; Gelston v. Shields, 16 
Em gl asetiatty 78 iNav 2p. : 


S.C.—Shearman v. Angel, 8 S.C.Eq. 
SOL ore. 16.05 


Eng.—Thomson y. Eastwood, 2 App. 


Cas. 215; Frogley’s Estate, [1905] P. 
137. 
[a] Bequest to named children, al- 


though they are illegitimate, is good. 
Stewart v. Stewart, 31 N.J.Eq. 398. 


[b] Gift to children who might he- 
long to testatrix at her death will 
include an illegitimate child; the tes- 
tatrix never having married. Frog- 
ley’s Estate, [1905] PB. 137. 


4 Ill—Marsh v. Field, 130 N.E. 
753, 297 Ill. 251. 


Ky.—Marquette Vv. Marquette’s 
Ex'rs, 227 Sew. 157, 190 Ky.-182, 187 
[quot Cye]. 


N.J.—Lembeck v. Harms, 118 A. 
537, 98 N.J.Law 95; Tuttle v. Wool- 
worth, 77 A. 684, 74 N.J.Eq. 310; Heat- 
er v. Van Auken, 14 N.J.Eq. 159. 


N.Y.—Dwight v. Gibb, 129 N.Y.S. 
966, 145 App.Div. 915; Dwight v. Gibb, 


129._-N.Y.S. 965, 145° App-Div. 915; 
Dwight v. Gibb, 129 N.Y.S. 961, 145 
App.Div. 223; Gelston v. Shields, 16 


Hun 143 [aff 78 N.Y. 275]. 


N.C.—Sullivan v. Parker, 18 S.E. 
SAM > WS INCE i301. 


Eng.—Dorin v. Dorin, L.R. 7 H.L. 
568; Hill v. Crook, L.R. 6 H.L. 265 [aff 
L.R. 6 Ch. 311]; Mortimer v. West, 3 
Russ. 370, 3 Eng.Ch. 370, 38 Reprint 
615. 


[a] 
a highly probable 
effect. Lembeck v. 
537, 98 N.J.Law 95. 


5. Ill.—Marsh v. 
TOS 29 TDI 2 5s 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Elsworth, 154 A. 602, 
108 N.J.Eq. 229; Tuttle v. Woolworth, 
UT A. 684-747 Ni dietg. "30; “Heater” v. 
Van Auken, 14 N.J.Eq. 159. 


IN. Yo Dwight vv. Gibb,. 129° IN-Y.S. 
966, 145 App.Div. 915; Dwight vy. Gibb, 
POSING YsS. se VOom L4on ADpsDiva Ob: 
Dwight v. Gibb, 129 N.Y.S. 961, 145 
App.Div. 223; Gelston v. Shields, 16 
Hun 143 [aff 78 N.Y. 275]. 


“Necessary implication” means 
inference to that 
Harms, i118 A. 


Field, 130 N.E. 
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to be gathered from the will, read in the light of the 
surrounding circumstances.° 
under statutes providing that the subsequent inter- 
marriage of parents, together with acknowledgment 
of paternity by the father, shall legitimate a child 
or children previously born out of wedlock,'® a child 
so made legitimate will be included in the term “chil- 


In some jurisdictions, 


N.C.—Thompson v. McDonald, 22 
463. 


N.C. 


Eng.—Swaine v. Kennerley, 1 Ves. 
&B. 169, 25 Reprint 182. 


Can.—Baldwin v. Moody, 
Dom.L.R. 244. 


See Brisbin v. Huntington, 103 N.W. 
144, 128 Iowa 166, 5 Ann.Cas. 931 and 
note, 10 Prob.Rep.Ann. 507 (dictum). 


[a] Teading case.—Wilkinson v. 
Adam, 1 Ves.&B. 422, 35 Reprint 163. 
See Tuttle v. Woolworth, 77 A. 684, 
74 N.J.Eq. 310 (so saying). 

[b] Inteution must unequivocally 
appear from other parts of the will. 
Heater v. Van Auken, 14 N.J.Eq. 159. 


[ce] Intention to include illegiti- 
mate children not shown.—Heater v. 


[1929] 2 


Van Auken, 14 N.J.Hq. 159; Gardner 
v. Heyer, 2 Paige (N.Y.) 11; Harris 


v. Lloyd, Turn. & R. 31, 37 Reprint 
1119; Swaine v. Kennerley, 1 Ves.&B. 
169, 35 Reprint 182. 


[d] Intention to include illegiti- 
mate children shown.—Tuttle  v. 
Woolworth, 77 A. 684, 74 N.J.Eq. 310; 
Wilkinson v. Adam, 1 Ves.&B. 422, 35 
Reprint 163. 


fe] Description sufficient to put 
beyond all doubt that the testator in- 
tended illegitimate children to be in- 
cluded is sufficient. Shearman y. An- 
gel, 8 SC Wig: *so1,,23° Am. ll66, 


6. See supra § 1183. 


7. Hockley v. O’Neal, 
739; Sidebotham vy. Bleckly, [1920] 1 
Ch. 450; Alliance Assurance Co. v. 
Kranecis,. [19V4q" i (Chk 2545) tei ave 
epee ink. 6('H.1.°265 [aff L.R. 6) Ch: 
oO . . 


[a] Illustration.—‘A familiar ex- 
ample of that might be given in this 
way. Suppose there is a bequest ‘to 
the children of my daughter Jane,’ 
Jane being dead, and having left il- 
legitimate children, but having no 
legitimate children, there, inasmuch 
as the testator must be taken to have 
known the state of his family and 
must be taken to have intended to 
benefit some children of his daughter 
Jane, and inasmuch as she had no 
children, who could be benefited ex- 
cept illegitimate: children, rather than 
that the bequest should fail alto- 
gether, the Court will hold that those 
illegitimate children are intended, and 
they will take under the term ‘chil- 


[1925] Ch. 


dren.’ 743 Billiv. Crooks jiy Raiomaek 
oOo) latte TR. 6 (Chins ial Goerimiond: 
Cairns). 

8 Haton v. Haton, 91 A. 191, 88 
Conn. 269. 

[a] Testator’s knowledge, at the 


time of the execution of the will, of 
the existence and illegitimacy of a 
child raises a presumption that such 
child was intended. Waton y. Eaton, 
91 A. 191, 88 Conn. 269. 


[b] Reason for rule-——Where the 
English rule that an illegitimate is 
a child of nobody has not been adopt- 
ed, the corollary that ‘‘children” in a 
will does not include illegitimates 
must fail. Eaton y. Eaton, 91 A. 191, 
88 Conn, 269. 


9. Baton v. Eaton, supra. 
10. See Bastards § 24. 


186 [69 C.J.] 
dren,’’!! unless the testator’s contrary intention ap- 
pears.4?, Even though an illegitimate child has been 
made legitimate by order of court, such fact does not 
entitle him to be included under the term “children” 
in a will.t? ; 

[§ 1211] (m) Issue. Ordinarily the term “chil- 
dren,” as used in a will in designating beneficiaries, 
is not synonymous with “issue,’!4 but where such 
is the manifest intention of the testator,1> or where 
the will would otherwise be inoperative,’® or where 
such construction is necessary in order to prevent 
the unintentional disinheritance of grandchildren,*? 
the word will be so construed. 


[§ 1212] (n) Representative of Deceased Child. 
“Children,” as used in a will, in designating’ benefi- 
ciaries may be interpreted as including the repre- 
sentatives of a deceased child, where it can be seen 
from the context that such was the intention of the 
testator.1§ 

[§ 1213] (0) Son-in-Law; Daughter-in-Law. As 
used in a will in designating beneficiaries, the term 


312. 
15. 


11. Ind.—Harness v. Harness, 98 
N.E. 357, 50 Ind.App. 364. 

Mo.—Gates v. Seibert, 57 S.W. 1065, 
157 Mo. 254, 80 Am.S.R. 625. 


Neb.—Morton’s Estate v. Morton, 87 
N.W. 182, 62 Neb. 420. 


N.Y.—In re Sheffer’s Will, 249 N. 
Y.S. 102, 139 Misc. 519; In re Hoag- 
land's HEistate, 211 N.Y.S.. 629, 125 


29 Am.D. 266. 


WILLS 


U.S.—Parkman y. Bowdoin, 18 
F.Cas.No. 10,763, 1 Sumn. 359. 


Ala.—Scott y. Nelson, 3 Port. 452, 


Fla.—McLeod v. Dell, 9 Fla. 427. 


Mass.—Mullaney v. Monahan, 
N.E. 387, 232 Mass. 279; 


[§§ 1210-1215 


“children” does not include a son-in-law.!® Nor does 
a gift to “the children I may then have, or those who 
may be legally entitled thereto” include the widow 
of a deceased son.?° 


[§ 1214] c. Connections.21_ When used as a des- 
ignation of beneficiaries in a will, the term ‘“connec- 
tions” may be given a larger signification than “rel- 
atives,”?? and may mean persons by marriage where 
there are no persons of the blood.?* However, the 
term has been said to be more vague than “rela- 
tions,”?4 although it may be used as a synonym for 
such word.?° In jurisdictions in which, by reason of 
statute, degrees of consanguinity are to be determin- 
ed by the rules of the civil law,?® “nearest blood con- 
nection” refers first to children, and, in the absence 
of children, to surviving parents, and in the absence 
of both to surviving brothers and sisters, so that a 
surviving sister will take in preference to a nephew 
or niece.?7 


[§ 1215] d. Cousins; Half Cousins.28 The word 
“cousins” ineludes usually only first cousins,?® in the 


descendants is meant by the term 
“children.” Darragh yv. Barmore, 
(Tex.Commn.App.) 242 S.W. 714 [rev 
(Civ.App.) 231 S.W. 472]. 


16. Scott v. Nelson, 3 Port. (Ala.) 
452, 29 Am.D. 266; Brokaw v. Peter- 
son, 15 N.J.Eq. 194; In re Steinmetz’s 
Estate, 45 A. 663, 194 Pa. 611, 5 Prob. 
Rep.Ann. 467; Boulden’s Estate, 20 
Pa.Dist. 241. 
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Boston Safe 


Misc. 376; Smith v. Lansing, 53 N.Y.S. 
633, 24 Misc. 566. 


Es rae agremead as Estate, 4 Leg.Op. 
34. 

R.I.—Rhode Island Hospital Trust 
Com xwaetiodekin, 7130 <A. 8ol,. 48) RE, 
459 [reh den 138 A. 184]. 


Tex.—Carroll v. Carroll, 20 Tex. 731. 


Va.—Bennett v. Toler, 15 Gratt. (56 
Va.) 588, 78 Am.D. 638. 


But see In re Scholl’s Estate, 76 
N.W. 616, 100 Wis. 650 (such statute 
is entitled to some, but not con- 
trolling, weight on the question of 
intention). 

[a] hat marriage is illegal is im- 
material. Clinton County Nat. Bank 
& Trust Co. of Wilmington y. Tod- 
hunter, 183 N.E. 88, 43 Ohio App. 289. 


12. Honolulu Inv. Co. v. Rowland, 
14 Hawaii 271. 

[a] “awfully begotten children” 
cannot include illegitimates. Hono- 
lulu Inv. Co. v. Rowland, 14 Hawaii 
271. 

13. Hicks vy. Smith, 22 S.E. 153, 94 
Ga. 809. 

Legitimation of bastard by judicial 
proceedings see Bastards § 25. 


14, Ala.—Scott v. Nelson, 3 Port. 
452, 29 Am.D: 266. 


N.J.—Brokaw v. Peterson, 15 N.J. 
Eq. 194. 

Pa.—In re Steinmetz’s Estate, 45 A. 
663, 194 Pa. 611, 5 Prob.Rep.Ann. 467; 
Hunt’s Estate, 19 A. 548, 133 Pa. 260, 
19 Am.S.R. 640; Hallowell v. Phipps, 
2 Whart. 376; Scott’s Estate, 37 Pa. 
Super. 342; Boulden’s Estate, 20 Pa. 
Dist. 241. 

R.I.—In re Reynolds, 39 A. 896, 20 
R.1I. 429. 

Va.—Merryman  v. 
Munf. (19 Va.) 440. 


Ont.—McPhail v. McIntosh, 14 Ont. 


Merryman, 5 


Deposit & Trust Co. v. Nevin, 98 N. 
BY 1ObLS L053) 212) Mass. 232 hauot 
Houghton y. Kendall, 7 Allen 73]. 


Hess Ted or ay v. Roach, 32 Miss. 
481. 


N.J.—Brokaw v. Peterson, 
Eq. 194. 


N.Y.—Prowitt v. Rodman, 37 N.Y. 
42, 4.Transcr.A, 412; In re Striker’s 
Estate, 196 N.Y.S. 111, 119 Mise. 286; 
In re Goble’s Will, 10 N.Y.S. 18. See 
In re Schuster’s Will, 181 N.Y.S. 500, 
111 Misc. 534; In re Meng, 159 N.Y.S. 
535, 96 Mise. 126 (both dictum). 


Pa.—In re Steinmetz’s Estate, 45 
A. 663, 194 Pa. 611, 5 Prob.Rep.Ann. 


15 N.J. 


467; Gormley’s Estate, 25 A. 814, 154 
Pa. 378; Boulden’s Hstate, 20 Pa.Dist. 
241; McGlathery’s Est., 7 Pa.Co. 61. 


R.I.—In re Reynolds, 39 A. 896, 20 
R.I. 429. 


er enn rad v. Andersons, 4 Leigh 


Tex.—Darragh vy. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 
231 S.W. 472]. 


Va.—Merryman vy. 
Munf. (19 Va.) 440. 


Eng.—Tyrone v. Waterford, 1 DeG. 
rea 618, 62 Eng.Ch. 475, 45 Reprint 


Alta.—Re Simpson, 
L.R. ! 


[a] Intention held shown.—Asper 
v. Stewart, 92 A. 138, 246 Pa. 251; Doe 
vy. Andersons, 4 Leigh (Va.) 118. 


[b] Word of limitation.—‘‘Chil- 
dren” is a word of limitation when 
used as meaning issue. Gilland v. 
Hallett, 87 A. 3038, 240 Pa. 268; Doe v. 
Andersons, 4 Leigh (Va.) 118. 


[c] Where “children” is used in- 
terchangeably with “issue,” such 
meaning will be given it. Russell vy. 
Hartley, 78 A. 320, 83 Conn. 654. 


{d] Issue in sense of lineal 


Merryman, 5 


[1927] 3 Dom. 


17. Mullaney v. Monahan, 122 N.E. 
387, 232 Mass. 279. 


18. In re Paine, 
Mass. 242; Bowker v. Bowker, 
E. 213, 148 Mass. 198. 


19. Nelson v. Nelson, (App.) 72 N. 
BE. 482 [aff 75 N.E. 679, 36 Ind.App. 
331]; In re Bell’s Will, 179 N.W. 650, 
147 Minn. 62. 


20. In re Paton, 18 N.HE. 625, 111 
N.Y. 480. 


21. Defined generally see Connec- 
tion 12.C.J..py5 07. 


22. Ennis v. Pentz, 3 Bradf.Surr. 
(N.Y.)’ 382. 


“Relatives,” as used in will in desig- 
nating beneficiaries, construed see in- 
fra, §.123K 


23. Ennis v. Pentz, 3 Bradf.Surr. 
(N.Y.) 382. 


24 Storer v. Wheatley’s Ex’rs, 1 
Pa. 506. ‘ ' 


Construction of “relations” gener- 
ally as used in will in designating 
beneficiaries see infra § 1237. 


57 N.E. 346, 176 
LSEIN: 


25. Storer v. Wheatley’s Ex’rs, 1 
Pa. 506. 
[a] “Nearest connection” does not 


mean the testator’s wife, where the 
term “connection” is used as a 
synonym for “relations.” Storer v. 
Wheatley’s Ex’rs, 1 Pa. 506. 


oR See Descent and Distribution § 
27. Jones v. Parsons, 166 N.W. 707, 
182 Iowa 1377. 


28. “Cousins” defined generally see 
Cousin 15 C.J. p 1185. 


29. Mass.—Bishop~-v. Russell, 134 
Ne ZO, ae e MASS a0 1 9) AN dks 


N.J.—Harris vy. Harris, 127 A. 108, 
97.N.J.Eq. 190; Walker v. Chambers, 
96TA. 35:9) 85 UNNI. 37 Gye 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ata 


§§ 1215-1216] 


general sense as meaning children of an aunt or un- 
cle,*° in the absence of testamentary language lim- 
So, “first cousins” does not or- 


iting the meaning.*1 
dinarily include first cousins once 
second cousins.** 


clude a first cousin once removed.®® 


cial circumstances indicate the testator’s intention, 
will include a grandniece.*7 


“second cousins” 


Half cousins.?8 


cousins.*° 
[§ 1216] e. Descendants; 


N.Y.—In re Salyer’s Estate, 255 N 
YS: 681, 142 -Mise; 300; In -re HMer- 
ring’s Estate, 244 N.Y.S. 138, 137 Misc. 
867; In re Blum’s Estate, 243 N.Y.S. 
222, 136 Mise. 441. 


Eng.—In re Chester, [1914] 2 Ch. 
580. 
: Ont.—Higginson y. Kerr, 30 Ont. 
ae 


30.. Bishop v. Russell, 134 N.E. 233, 
241 Mass. 29, 19 A.L.R. 1408; Walker 
v. Chambers, 96 A. 359, 85 N.J.Eq. 
376; Higginson v. Kerr, 30 Ont. 62. 


“First cousins” defined generally 
see Cousin 15 C.J. p 1186 text and 
notes 14, 15. 


31. Bishop v. Russell, 134 N.B. 233, 
241 Mass. 29, 19 A.L.R. 1408. 


{a] Meaning held not limited.— 
Bishop v. Russell, 1384 N.H. 233, 241 
Mass. 29, 19 A.L.R. 1408; In re Her- 
ring’s Estate, 244 N.Y.S. 138, 137 Misc. 
867; In re Blum’s Estate, 243 N.Y.S. 
222, 136 Misc. 441. 


32. Saunderson v. Bailey, 4 MyL& 
C. 56, 18 Eng.Ch. 56, 41 Reprint 22. 


33. Saunderson y. Bailey, supra. 


34 In re Bannan’s Estate, 264 N. 
Y.S. 335, 147 Misc. 544; In re Parker, 
5a Oh iD. bssrihath, vitiriCh. Wey .2'6:2 1); 
Mayott v. Mayott, 2 Bro.Ch. 125, 29 
Reprint 71. 


[a] Thus, where there are no sec- 
ond cousins surviving, but only first 
cousins once removed, “second cous- 
ins” means such first cousins once 
removed. In re Bannan’s Hstate, 264 
N.Y.S. 335, 147 Misc. 544; Mayott v. 
Mayott, 2 ‘Bro.Ch. 125, 29 Reprint 71. 


35. In re McClure’s Estate, 72 Pa. 
Super. 550; Mayott v. Mayott, 2 Bro. 
Chiyei2.55 29 Reprint 71; Charge Vv. 
Goodyer, 3 Russ. 140, 3 ‘Eng.Ch. 140, 
38 Reprint 529. 


[a] Intention held shown.—Wilks 
v. Bannister, 30 Ch.D. 512. 


36. In re Parker, 15 Ch.D. 528 [aff 
17 Ch.D. 262]; Bridgnorth v. Collins, 
15 Sim. 538, 38 Eng.Ch. 538, 60 Re- 
print 727. 


37. Mayott v. Mayott, 2 Bro.Ch. 
125, 29 Reprint 71. 
38. Defined generally see Half 


Cousin 29 C.J. p 209. 


In the absence of special cireum- 
stances?* indicating the testator’s intention that the 
term be extended,** “second cousins” does not in- 


The term “half cousins” may in- 
clude both first cousins once removed,*® and second 


Lineal Descendants.41 


39. Servant v. Hills, [1914] 2 Ch. 
580. 

40. Servant v. Hills, supra. 

41. Defined generally see Descend- 


antes Crd.) Deri 


42. Barstow v. Goodwin, 2 Bradf. 
Surr. (N.Y.) 413. 


43. Strout v. Strout, 104 A. 577, 117 
Me. 357; Baker v. Baker, 8 Gray 
(Mass. ) 101; Seybert v. Seybert, 224 
Wwe 1, 113 Neb. 246; In re Marsh’s 


WILLS 


removed,?? nor 


So, where spe- 


Will, 257 N.Y.S. 514, 143 Misc. 609. 


[a] Other statements. — (1) As 
used in a will, “descendant” means 
only lineal heirs; those in the direct 
descending line from- the person 
named. Rasmusson v. Unknown Wife 
of Hoge, 127 N.E. 356, 293 Ill. 101; 
Bates v. Gillett, 24 N.E. 611, 132 Ill. 
287. (2) “Descendants” in a will in- 
cludes all who proceed from the body 
of the person named (Bates y. Gillett, 
supra;,.Lich vy. Lich, 138 S.W. 558, 
564, 158 Mo.App. 400 [quot Black L. 
D1]; Crossly v. Clare, Ambl. 397, 27 
Reprint 264) (3) to the remotest de- 
gree (Bates vy. Gillett, supra). 


[b] “Eldest male descendant of 
A” means a grandson of A’s, eldest 
son rather than a son of A’s youngest 
son, although the latter is older than 
the former. Thellusson vy. Rendle- 
sham, 7 H.L.Cas. 429, 11 Reprint 172. 


[c] “awful descendants” must 
receive their normal meaning, unless 
a contrary intent appears, however 
faintly, in the context of the will. In 
re Voight, 164 N.Y.S. 738, 178 App. 
Dineiei5d. 1 fait, 64" NeyeSs JT, 2l' 73 
App.Div. 751]. 


44. Rasmusson v. Unknown Wife 
of Hoge, 127-N.E. 356, 293 Ill. 101; 
Elliott v. Van Hiss, 128 A. .132, 147 
Md. 407; Lich v. Lich, 138 S.W. 558, 
564, 158 Mo.App. 400 [quot Black 
Teel. 


45. Rasmusson vy. Unknown Wife 
of Hoge, 127 IN. Ei) 356, 293 Tl. ~L01; 
Lich v. Lich, 138 S.W. 558, 564, 158 
Mo.App. 400 [quot Black L. D.]. 


[a] “Direct descendants” includes 
grandchildren. Stone y. Forbes, 75 
N.E. 141, 189 Mass. 163, 11 Prob.Rep. 
Ann. 178. 


46. Rasmusson v. Unknown Wife 
of Hoge, 127 N-E. 356, 293 Til. 101; 
Lich vy. Lich, 138 S.W. 558, 564, 158 
Mo.App. 400 [quot Black L. D.]. 


47. Bates y. Gillett, 24 N.E. 611, 
132 Ill. 287; Barstow v. Goodwin, 2 
Bradf.Surr. (N.Y.) 413. 


48. Ballantine v. Ballantine, 152 F. 
775; Slote v. Reiss, 154 S.W. 405, 153 
Ky. 30; Tompkins v. Verplanck, 42 


N.Y.S: 412, 10 App.Div. 572; Barstow 
v. Goodwin, 2 Bradf.Surr. (N.Y.) 413; 
Butler v. Stratton, 3 Bro.Ch. 367, 25 
Reprint 587. 


[a] “Descendants” of person twice 
married refers to the children of the 
first marriage. In re Green’s Estate, 
15 N.Y.S. 240, 60 Hun 510 [aff 30 N. 
WH. 64,181 N.Y. 586]. 


49. Tompkins v. Verplanck, 42 N. 
Y.S. 412, 10 App.Div. 572; Hamlin v. 
Osgood, 1 Redf.Surr. N.Y.) 409; 
Crossly v. Clare, Ambl. 397, 27 Re- 
print 264; Butler v. Stratton, 3 Bro. 
Chess 6X, 39 Reprint 587. 


[a] Children of deceased children. 
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As used in a will in designating beneficiaries, the 
term ‘“‘descendants” 
descended from the stock referred to,*? or all who 
can trace lineal descent to the remotest degree from 
the ancestor named,** including children,** grand- 
children,*® and great-grandchildren,*® but the broad 
import of the term is sometimes narrowed, where 
there is ground for judging that it was intended in 
a restricted sense.*7 
dren only,*® grandchildren only,*® great-grandehil- 
dren only,®° or issue.°? 
a person, including ancestors and collaterals,>? in 
the absence of very clear indication that the testa- 
tor so intended.°® 
brothers or sisters,>*> in the absence of anything in 


properly includes every person 


Thus the term may mean chil- 


It does not mean heirs of 


Nor does it mean next of kin,°* 


—A will providing that the portion 
of the testator’s estate belonging to 
a particular daughter should not come 
into the hands of her husband, but 
should be held by trustees until her 
husband’s death and then delivered to 
her, or, if she was also dead at that 
time, to her ‘‘children or descendants,” 
intended that such property, in the 
event the daughter was not living to 
receive it, should go to her children 
or children of deceased children, the 
same as under the statute of descents, 
and not to descendants or grandchil- 
dren only in the event that there was 
no living child to take, so that one 
living daughter could not take the 
whole of her mother’s share to the 
exclusion of the children of two de- 
ceased children. Stephens v. Jodon, 
139 N.E. 293, 79 Ind.App. 596, 


50. Tompkins v. Verplanck, 42 N. 
Y.S. 412, 10 App.Div. 572; Hamlin v. 
Osgood, 1 Redf.Surr. (N.Y.) 409. 


51. Jewell v. Graham, 57 App.D.C. 
391, 24 F.(2d) 257 [cert den 48 S.Ct. 
D099} (att. USI" 596,02, das, 2 OOo: 
In re Waln’s BHstate, 42 A. 299, 189 
Pa. 631. 


[a] Primary meaning as issue of 
a deceased person, and not children 
of a living person, applies as to use 
of the term in designating benefi- 
ciaries. Hillen v. Iselin, 39 N.E. 368, 
144 N.Y. 365. 


Primary meaning see Descendant 
18 C.J. p 792 text and note 96. 


[b] Interchangeable with “issue.” 
— “Descendants” and ” are in- 
terchangeable terms. In re Frech’s 
Hstate, 224 N.Y.S. 285, 130 Misc. 283. 


52. Tichenor v. Brewer’s Ex’r, 33 
Saw. - 8654 98). Ky i349, 17) dey, 936; 
Baker.v. Baker, 8 Gray (Mass.) 101; 
Tompkins v. Verplanck, 42 N.Y.S. 412° 
10 App.Div. 572; Armstrong v. Moran, 
1 Bradf.Surr. (N.Y.) 314; Hamlin vy. 
Osgood, 1 Redf.Surr. (N. Ya)! 409; 


53. Baker v. Baker, 8 Gray (Mass.) 
101. 


[a]: Heirs of body.—A gift to the 
“legal and direct descendants—the 
heirs of their bodies begotten and 
their heirs’’ means that descendants 
include only heirs of the body. Lan- 
caster v. Lancaster, 58 N.E. 462, 187 
Ill. 540, 79 Am.S.R. 234, 6 Prob.Rep. 
Ann. 116. 


[b] Intention held not shown.— 
Tompkins v. Verplanck, 42: N.Y.S. 
419) 10 App. Dive 572. 


54. Tompkins v. Verplanck, supra; 
Hamlin v. Osgood, 1 Redf.Surr. (N.Y.) 
409. 


55. Romjue v. Randolph, 148 S.W 
185, 166 Mo.App. 87; Tompkins y. 
Verplanck, 42 N.Y.S. 412, 10 App.Div. 
572; Hamlin v. Osgood, 1 Redf.Surr, 
(N.Y.) 409. 


188 [69 C.J.] 
the will indicating the contrary,®® or husband®? or 
wife.*8 So parents are excluded.®® <A child adopted 
by a person other than the testator many years after 
the making of the will will not be deemed ineluded 
in the term.®° So, also, where a statute provides 
that, as to the passing and limitation over of proper- 
ty dependent on the foster parent’s dying without 
heirs, the adopted person is not deemed the child 
of the foster parent so as to defeat the rights of re- 
maindermen, a gift to a person and at her death to 
the children then living and the descendants of those 
then dead will not include an adopted child within 
“descendants.”°1 “Descendants,” when used with 
reference to personalty, is a word of purchase.®” 


Lineal descendants.°* The meaning to be given 
the phrase “lineal descendants,” as used in a will in 
designating beneficiaries, depends on the intention 
of the testator.°* In its ordinary®® and primary®® 
meaning, as so used, “lineal descendants” connotes 
relationship by blood, and this meaning will be giv- 
en the phrase,*? unless it appears that the testator 
intended to use it in a more extended sense.°* Thus, 
where the testator’s intention is clear, the phrase may 
include a grandchild®® grandchildren,*® great-grand- 
children,’1 or more remote progeny.‘ So it is said 
that the phrase embraces all those even to the remot- 
est generation who by consanguinity trace their line- 
age to the person named.** However, where the tes- 
tator’s intention is clear, the phrase may .be limited 


148 S.W.] [a] 


56. Romjue v. pandelpn, 
endants” 


185, 166 Mo.App. 

[a] Contrary eae held not 
shown.—Romjue v. Randolph, 148 S. 
W. 185, 166 Mo.App. 87. 

57. Burnsides’ Adm’r v. Wall, 9 B. 
Mon. (Ky.) 318. 


58. Hamlin v. Osgood, 1 Redf.Surr. 


228 Mass. 602. 
228 Mass. 537. 


135, 329 Mo. 580. 


(N.Y.) 409. 
59. Tichenor v. Brewer’s Ex’r, 33 
S.W. 86, 98 Ky. 349, 17 Ky.L. 936. ‘Mo. 580 


60. In re Marsh’s Will, 257 N.Y. 75, 
S. 514, 143 Mise. 609. TMinconnwecs: 


61. In re Marsh’s Will, supra. 76. 


62. In re Waln’s Hstate, 42 A. 299, 77, 
189 Pa. 631. 


63. Defined*generally sce Lineal 37 


WILLS 


Thus a devise to “lineal de- 


means legitimate 


diate and remote progeny 
line. Green v. Kelley, 118 N.E. 235, 


73. Green vy. Hussey, 117 
74, Trautz v. Lemp, 


[a] Intention held not shown.— 
Trautz v. Lemp, 46 S.W.(2d) 135, 329 


Appeal of Wildman, 151 A. 265, 


Appeal of Wildman, supra. 
Appeal of Wildman, supra. (2) 
78. Appeal of Wildman, supra. 


[§§ 1216-1217 


to children only.7* Whether the phrase, as so used, 
includes an adopted child depends on the intention of 
the testator at the time the will was made,’® as as- 
certained from the contents of the will itself,7° or 
from the circumstances surrounding its execution."? 
While the testator is presumed to have knowledge of 
a statute giving an adopted child rights of inherit- 
ance from the adopting parents the same as though 
it were their natural child, which statute existed at 
the time the will was made,’* such knowledge does 
not give rise to a presumption that he intended the 
phrase to inelude the adopted echild,’® particularly 
where the testator was a stranger to the adoption, 
and such adoption was subsequent to his death,®° 
it being merely a fact to be considered among the cir- 
cumstances existing at the time of the making of the 
will.8! Where, by reason of statute, issue of a mar- 
riage, void because of a former and existing marriage 
of one of the parties, are to be deemed legitimate 
where such void marriage was contracted in good 
faith and the issue were begotten before the inno- 
cent party’s discovery of the disability, such issue 
are included in the phrase “lineal descendants.’’®? 


{[§ 1217] f. Employees or Servants.°* The per- 
sons included in the term “employees’** or “sery- 
ants’”’’*® depends on the intention of the testator. A 
bequest to “employees” has been construed to mean 
persons who have been continuously employed®® pri- 
or to the testator’s death,** or, if the will so pro- 


mestic servants,” as used in will, 
must be determined in the light of 
other provisions of the will and sur- 
rounding circumstances. Catto. ve 
Plant, 137 A. 764, 106 Conn. 236. 


N.E. 798, g6. Anderson v. Stone, 183 N.E. 
841, 281 Mass. 438; In re Klein’s Es- 
tate, 88 P. 798, 35 Mont. 185. 


[a] Higher officials not included.— 
(1) Under the general rule that ‘“‘em- 
ployee” rarely refers to higher officers 
of a corporation and is usually dis- 
tinguished from an official or officer, 
or one employed in a position of some 
authority, general agents, counsel. 
and treasurer are not included. Ab- 
ahs v. Lewis, 88 A. 98, 77 N.H. 94. 
Meaning of term generally See 
Employee 20 C.J. p 1241. 


[b] That payment was not per 


imme- 
in direct 


46 S.W.(2d) 


C.J. p 1262 text and notes 90-94. 79. Appeal of Mim an, supra, diem, nor weekly, nor monthly, docs 

64. Trautz v. Lemp, 46 S.W.(24) 80. Appeal of Wildman, supra. not make a worker not an employee. 

135, 329 Mo. 580. 81. Appeal of Wildman, supra. pte owels Wstate, 139 P. 82, 167 
L 


65. Appeal of Wildman, 151 A. 265, 82. 
111 Conn. 683. 


66. Appeal of Wildman, supra. [a] 

67. Appeal of Wildman, supra. Indiana 

68. Appeal of Wildman, supra. 

[a] Intention held not shown.— 
Appeal of Wildman, 151 A. 265, 111 
Conn. 683. 


69. Rhode Island Hospital Trust] Mass. 602. 
Co. v. FitzGerald, 142 A. 3380, 49 R. 
83. 
Eeeet9. 
[a] Intention held not shown,— 
Rhode Island Hospital Trust Co. v. 
FitzGerald, 142 A. 330, 49 R.I. 319. 


70. Trautz v. Lemp, 46 S.W.(2d) : 
135, 329 Mo. 580. Reeaaaes 
71. Trautz v. Lemp, supra. 85 J 


[a] Intention held not shown.-—| N.Y.S. 426, 
Rhode Island Hospital Trust Co. v.| Edwards, 
FitzGerald, 142 A. 330, 49 RI. 319. 1002; 


72. Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580. [at 


description of 


“servant” 


84. In re 


_,see Statutory provisions; 
case infra this note. 


In Massachusetts issue of an 
marriage, 
under the provisions of a statute of 

such state, the domicile of the par- {d] 
ties, in spite of their father’s previous 
Michigan marriage, 
“lineal 


Green v. Kelley, 118 N.H. 235, 228 


“Eunployee” defined generally 


see 20 C.J. p 1241. 
defined generally see 
Master and Servant § 1. 
Shaw’s state, 
In re Altman’s Estate, 188 19. 20 
115 Mise. 476. Bae 
In re Thompson’s Estate, 213 
126 Misc. 91; 
is Daler ee 
Blackwell v. Pennant, 9 Hare 
551, 68 Reprint 631. 


Meaning of “domestic” or “do-! A. 166, 82 N.H. 281, 45 A. TR 1433" 


and 
zt [ec] Temporary absence because of 


illness does not affect the continuous 
nature of the employment. Anderson 
v. Stone, 183 N.E. 841, 281 Mass. 438. 


Daily employment is not es- 
sential. Anderson v. Stone, 183 N.E. 
take under the 841, 281 Mass. 458. 


descendants.” [e] Gift to employees in employ- 
ment for specified period (1) does 
not require continuous employment 
for such time, “period” not being used 
in its general sense as referring to 
continuous time. Matter of Becker, 
80 N.Y.S. 1115, 39 Mise. 756, 3 Mills 
Surr. 425. (2) “Period” as meaning 
continuous period of time generally 
see Period 48 C.J. p 812 text and notes 


being legitimate 


51 Mo. 


{f{] Stenographer of a corporation 
is entitled to share in a bequest to the 
Darlow | V.| employees of the corporation. Abbott 
547, 158 Reprint] vy. Lewis, 88 A. 98, 77 N.H. 94. : 


87. In re Klein’s Estate, 88 P. 798, 
385 Mont. 185; Clark v. Campbell, 11g) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae oS ome 


§ 1217] 


vides, for a period specified in the will,§® and do not 
include persons who have been only occasionally em- 
However, other gifts have been constru- 


ployed.’ 


ed as not requiring continuous employment.°°® 
has been construed as very comprehen- 


to “servants” 


{a] Intention of testator and em- 
ployee is controlling in determining 
whether an employee who entered the 
army continued in the testator’s em- 
ploy, within a wiil giving the em- 
ployee a legacy. Hovey v. Grier, 23 
S.W.(2d) 1058, 324 Mo. 634. 


[b] Qld employee, reémployed 
within two years of the testator’s 
‘death, is not included in a bequest to 
employees continuously employed for 
over five years. In re Willcox’s Will, 
226 N.Y.S. 609, 222 App.Div. 622 [aff 
162 N.E. 530, 248 N.Y. 576]. 


88. In re Klein’s Estate, 88 P. 
798, 35 Mont. 185; Matter of Becker, 
80 N.Y.S. 1115, 39 Misc. 756, 3 Mills 
Surr. 425. 


[a] Designation of date determin- 
ine specified time.—(1) Under a will 
giving bequests to employees of a 
company ‘“‘now working” for it, and 
providing that the dates were of Jan. 
1, 1911, to be entitled an employee 
must have been employed on that date 
(In re: Cowell’s Estate, 139 P. 84, 167 
Cal. 228), (2) and have been so em- 
ployed for the specified period on that 
date (In re Cowell’s Estate, 139 P. 
82, 167 Cal. 222), (3) and an employ- 
ment for the specified period ending 
prior to that date is insufficient (In 
re Cowell’s Estate, 139 P. 84, 167 Cal. 
228). (4) Under a bequest to em- 
ployees of a company “now working” 
for it, who had been in its employ for 
twenty years, of one thousand dollars 
each, and to all who had worked over 
ten years, of five hundred dollars 
each, a limitation to those “now 
working” was held to apply to those 
who had worked ten years, as well as 
to those who had worked twenty 
years. In re Cowell’s Estate, 139 P. 
82, 167 Cal. 222. (5) However, where 
the date set was a holiday to all em- 
ployees, payment will not be avoided 
because there was no actual work on 
that day. In re Cowell’s Estate, 149 
e809, 170 Cal. 364.. (6) A. laborer 
who was paid off prior to the desig- 
nated date in common with other em- 
ployees is an employee on the date in 
question, even though his employment 
could have been terminated. In re 
ops Estate, 149 P. 809, 170 Cal. 


[b] Bule applied.—Bequests’ to 
“my employees who have served me 
five years” was held to include a por- 
ter in a building owned by the testa- 
trix’ minor son. Savage v. Ingram, 
(Tex.Civ.App.) 28 S.W.(2d) 189. 


[ce] Effect of other engagements.— 
The leader of an orchestra, playing in 
a department store tearoom, but con- 
nected with other engagements at the 
same time, was held not entitled to 
participate in a trust fund for the 
benefit of the store “employees.” 
Sperzel v. Minnesota Loan & Trust 
Co., 227 N.W. 898, 178 Minn. 572. 


{d] Salaried employees.—Under a 
will whereby the testator gave lega- 
cies to salaried employees of various 
periods of employment, the time spent 
by a piece worker subsequently be- 
coming a Salaried employee cannot be 
included in fixing the term of employ- 
ment. In re Altman’s Estate, 151 N. 
Y.S, 1692, 89 Misc. 697, 14 Mills Surr. 
Dips [ait £55 ING S..bO¢libcA pp. Div. 
903 (aff sub nom. In re Friedsam, 112 


N.E. 1059, 217 N.Y. 680)]. 
89. In re Klein’s Estate, 88 P. 798, 
35 pea 185. 
re Cowell’s Estate, 139 P. 


In 
84, 2067 Cal. 228; In re Altman’s Es- 
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ants” 


tate, 188 N.Y.S. 493, 115 Misc. 476. 


$1. In re Thompson's Hstate, 213 N. 
Y.S. 426, 126 Misc. 91; Ginter’s Ex’rs 
v. Shelton, 45 S.E. 892, 102 Va. 185; 
In ve Drake, [1921] 2 Ch. 99. 


{a] Farm bailiff is within the term. 
Bulling v. Ellice, 9 Jur. 936. 


[b] Tand agent and house stew- 
ard is within the term. Armstrong v. 
Ppa tee 27 Beav. 226, 54-Reprint 


{c] Nurse.—Although a nurse en- 
gaged at a hospital shortly before the 
death was a servant, not being named 
in the will, she was not entitled to a 
“further sum equal to a year’s wages” 
bequeathed to servants. In re Tra- 
WeELS, OO) de nnnd aoe 


[d] Resident agent-managers of 
two estates owned by the testator are 
not included in any of the words 
“servants, whether indoor or outdoor 
and including any estate clerks or 
staff on any of my estates’ for the 
purposes of the testator’s bounty. In 
re Rosse, 93 L.J.Ch. 8; In re Brown- 
low, 69 Sol.J. 176. 


[e] Outdoor and indoor servants 
are included. In re Thompson’s Hs- 
tate, 213 N.Y.S. 426, 126 Misc. 91. 


[fl Term held not confined to 
those living in the testator’s house or 
having their diet from him. Indus- 
trial Trust Co. v. Alves, 124 A. 260, 
262, 46 R.I, 16; Townshend v. Wind- 
ham, 2 Vern. Ch. 546, 23 Reprint 954. 


92. In re Drake, [1921] 2 Ch. 99. 
[a] _Household servant.—The item 
of a will giving a legacy ‘‘to any serv- 
ant or other househoid employee” was 
held to mean any household servant 


or other household employee. Raines 
v. Osborne, 114 S.E. 846, 184 N.C. 603. 
93. In re Thompson’s Estate, 213 
N.Y.S. 426, 429, 126 Misc. 91; Indus- 
imalimrnust:. Co. wv. Alves, 124. Aw 260) 
46 RI. 16. 
fa] Rule applied.—As used in the 


sense of employees, the term may in- 
clude: (1) A superintendent of a 
greenhouse (In re Thompson’s Estate, 


213 N.Y.S. 426, 126. Misc. 91). (2) a 
landscape superintendent dna ne 
Thompson’s Wstate, supra), (3) a 


maid (In re Thompson’s Estate, su- 
pra), (4) and day laborers (In re 
Thompson's Estate, supra). 


[b] Amount of pay does not af- 
fect a servant’s right to participate 
in a legacy to “servants’’ in the sense 
of “employees.’”’ In re Thompson’s 
Estate, 213-N.Y.S. 426, 126 Misc. 91. 


94. Industrial Trust Co. v. Alves, 
124 A. 260, 46 R.I. 16; Metcalf v. 
Sweeney, 21 A. 364, 17 R.I. 213, 33 Am. 
S.R. 864; Thrupp v. Collett, 26 Beav. 
147, 53 Reprint 853. 


[a] Watchman on testator’s farm, 
continuously in the testator’s “em- 
ploy” for six months preceding the 
testator’s death, is within the mean- 
ing of a bequest to each servant em- 
ployed for six months. Industrial 
Trust Co. v. Alves, 124 A. 260, 46 R.I. 
16. 


[b] Day laborers (1) on a farm, 
regularly and exclusively employed 
by the testatrix, were held entitled 
to bequests made to the testatrix’ 
“servants,” even though not employed 
in seasons when their work does not 
exist (In re Thompson’s Estate, 213 
N.Y.S. 426, 126 Misc. 91), (2) nor on 
rainy days (In re Thompbon’s Estate, 
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sive and not limited to menial or domesti¢ servants,?? 
unless limited by other expressions in the will.®? 
may be equivalent to “employees. 
also is confined to those continuously in such 
relation to the testator,®4 at the time of the testator’s 


It 
A gift to “serv- 


93 


supra; Industrial Trust Co, v. Alves, 
124 A, 260, 46 R.L- 16): 


{c] Leave of absence to a chauf- 
feur for service in the war was held 
not to disqualify him from receiving 
a legacy as an employee. In re 
Thompson’s Hstate, 213 N.Y.S. 426, 
eae ane: 91; In re Drake, [1921], 2 


{[d] Disabled servant.—A paralyz- 
ed servant sent to a hospital two 
months before the testatrix’ death on 
half pay was held in the testatrix’ 
service at her death. In re Thomp- 
son’s Estate, 213 N.Y.S. 426, 126 Misc. 
91. 


[e] Basis of pay (1) whether per 
diem, weekly, monthly, or yearly, does 
not affect a person’s status as a serv- 
ant. In re Thompson’s Hstate, 213 N. 
Y.S. 426, 126 Misc. 91. (2) However, 
where the bequest is of a year’s pay, 
such bequest obviously indicates an 
intention to make the gift to servants 
hired by the year (Blackwell v. Pen- 
nant, 9 Hare 551, 68 Reprint 631; In 
re Ravensworth, [1905] 2 Ch. 1), (3) 
and a gardener hired by the week is 
not intended (Blackwell v. Pennant, 
supra). (4) But if the bequest is not 
of a year’s wages, but is an amount 
equal to a year’s wages, the benefici- 
aries are not limited to those hired 
by the year. In re Sheffield, [1911] 2 
Chy 26a. 


{f] Whose permitted to serve any 
other master also (1) and who are not 
obliged to spend their whole time 
with their master, are not “servants” 
within the meaning of the term as 
used in a bequest. Thrupp v. Collett, 
26 Beav. 147, 53 Reprint 853; Town- 
shend v. Windham, 2 Vern.Ch. 546, 28 
Reprint 954. (2) Thus carpenters 
who happened to be working for the 
testator on the day of his decease, but 
who were not regularly employed by 
him, and for whom the testator would 
send when needed, if not otherwise 
engaged, were not servants so as to 
be entitled to a legacy. Industrial 
Trust Co. v. Alves, 124 A. 260, 46 R.I. 
16. (3) A bequest to each servant in 
the testator’s employ did not include 
one who assisted her uncle in the 
evening in connection with the testa- 
tor’s farm pay roll, for which she re- 
ceived three dollars per week, her 
time during the business portion of 
the day being devoted to another mas- 
ter. Industrial Trust Co. v. Alves, 
supra. (4) A coachman, supplied by 
a third person, together with horses 
and a carriage, is not within the term 
“servants.” Chilcot v. Bromley, 12 
Ves.Jr. 114, 33 Reprint 44. (5) How- 
ever, the employment of the testatrix’ 
bookkeeper by another with the tes- 
tatrix’ knowledge does not disqualify 
her as a legatee of bequests to em- 
ployees. In re Thompson’s Estate, 
213 N.Y.S: “426, 126 Mise. 91. (6) 
So, the fact that a male nurse distrib- 
utes his services between the testa- 
tor and others does not make him 
less a servant of the testator. In re 
Lawson, [1914] 1 Ch. 682. 


{g] Meaning of “continuously.”— 
(1) The word, as used, does not nec- 
essarily mean working every day. In 
re Monroe’s HPx’rs, 229 N.Y.S. 476, 132 
Mise. 279. (2) It means a continuous 
period of employment—continuous 
character of service—not consecutive 
days of labor. In re Monroe’s Ex’rs, 
supra. 

[h] “Continuously in employ” (1) 
is not the same as “continuously in 
service.” Cox v. Brown, (Mo.App.) 
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death,®® or for a period specified in the will,°* and 
does not include a person merely occasionally em- 
Instances of construction 
of various words and phrases in connection with gifts 


ployed by the testator.°* 


-WILLS 


below. 


various things.? 


to employees®® and servants®® are given in the notes 


50 S.W.(2d) 763. (2) A laundress who 
worked a day or two a week on a per 
diem basis for several years was held 
a “servant” “continuously in employ” 
of the testator within the meaning of 
the will. Cox v. Brown, supra. 


[i] WHoliday.—A testator bequeath- 
ed to each of his domestic servants 
who should -have been in his service 
for two years prior to his death one 
year’s wages free of duty. There had 
been in the testator’s service for two 
years prior to his death a companion- 
housekeeper and aé_ certified male 
nurse. The latter did not sleep in the 
house, and was absent from duty for 
four months during the two years. It 
was held that the companion-house- 
keeper and malé nurse were domestic 
servants and entitled to a year’s wa- 
ges. It was held also that the ab- 
sence of the male nurse for four 
months, being taken with the consent 
of the testator, did not prevent the 
service being continuous. In re Law- 
682. 


Son Hota i Ch, 

$5. Darlow v. Edwards, 1 H.&C. 
547, 158 Reprint 1002. 

[a] Discharge without cause 


shortly before the testator’s death 
prevents a servant from being enti- 
tled to an annuity conditioned on be- 
ing in the testator’s service at the 
time of his death. Darlow v. Ed- 
wards, 1 H.&C. 547, 158 Reprint 1002. 


[b] Servant quitting testator’s 
service before his death is not entitled 
to a legacy conditioned that the serv- 
ice continue until his death. In re 
Serres, 8 Jur.N.S. 882. 


96. Cox v. Brown, (Mo.App.) 50 S. 
W.(2d) 763; In re Mitchell’s Hstate, 
SG) UNG Cobos ell A Mase: rs70sc dn. re 
Benyon, 53 L.J.Ch. 1165. 


[a] Condition as to employment 
for specified period (1) in a gift to 
each servant in the testator’s service 
at his death twelve calendar months 
or longer one year’s wages, and to a 
named gardener a legacy in addition, 
applies as well to the gardener, so 
that such gardener does not take, hav- 
ing left the testator’s service prior to 
the testator’s death. In re Benyon, 
52, J-Ch.1165, .(¢€2) Bequest. to serv- 
ants in the testator’s “employ for 
ten years’ or the major part thereof 
imported continuity and did not mean 
separate periods aggregating . ten 
years or the major part thereof. Cox 
vy. Brown, (Mo.App.) 50 S.W.(2d) 763. 


[b] Effect of illness.—A servant 
who had been employed by the testa- 
tor for fourteen months before his 
death continuously, except for a pe- 
riod when she was in the hospital be- 
cause of illness, during which time 
the testator did not pay her wages, 
but did pay her expenses which 
amounted to more than wages, iS en- 
titled to share a legacy to each of the 
servants in the testator’s employ at 
the time of his death, who had been 
so employed not less than one year 
preceding his death. In re Mitchell’s 
Estate, 186 N.Y.S. 666, 114 Misc. 370. 


97. In re Thompson’s state, 213 
Nuv.S) 426, 126: Mise. 91; Metcalfiy, 
Sweeney, 21 A. 364,17 R.I. 213, 38 Am. 
S.R. 864. 


[a] Thus (1) an errand boy em- 
ployed for a few months to carry let- 
ters is not continuously employed so 
as to be included in the term “serv- 
ants.” ‘Thrupp v. Collétt, 26 Beav. 


147, 53 Reprint 853. C20) AS ee 
watchman who divides his services 
among several is not a “servant” in 
the “employ” of a testator within the 
meaning of a will, although he may 
be a “servant” within the meaning of 


ube word. Skeer’s Hstate, 30 Pa.Dist. 
98. See cases infra this note. 


[a] “S. F.v—A gift to “all em- 
ployees in the 8. F. of said firm” ob- 
viously means those employed in the 
San Hrancisco branch of the firm. In 
Sars: Estate, 139 P. 84, 167 Cal. 


[b] “Who have worked.”—(1) A 
gift to employees “who have worked” 
@ Specified time refers to persons 
working in any capacity (In re Cow- 
ell’s Hstate, 139 P. 82, 167 Cal. 222), 
(2) and includes both clerical, or of- 
fice, or stable employees (In re Cow- 
ell’’s Estate, supra). 


[c] Household.—(1) A gift to per- 
sons customarily employed as a part 
of the ‘household’ does not include 
a watchman of the exterior of the 
house (Lafrinz v. Whitney, 134 N.E. 
852, 233 N.Y. 107)) (2)\since “house- 
hold” means an organized family and 
whatever pertains to it as a whole; 
a domestic establishment; those who 
dwell under the same roof and com- 
pose a family (Lafrinz v. Whitney, 
supra). (3) “Household” defined gen- 
erally see Household § 1. (4) So, an 
electrician, occupying with his family 
a cottage on the testator’s estate and 
performing services in connection 
with the electrical equipment of the 
premises, is not within such gift. 
Givens v. Whitney, 135 N.E. 961, 233 
N.Y. 665. (5) So employees of de- 
ceased who lived on small farms mak- 
ing up a part of a larger tract of land 
owned by their employer, who occa- 
Sionally did work of various kinds in 
and about the mansion, but whose 
principal duty consisted of ordinary 
farm labor, were held not household 
servants or household employees en- 
titled to take under a devise to such 
persons. Raines y. Osborne, 114 S.E. 
849, 184 N.C. 599. 


[d] Designated residences.—A be- 
quest to ‘each person in my employ 
at my residences in Brookline and Ma- 
rion”? included persons employed at 
both or either residence. Anderson 
v. Stone, 183 N.H. 841, 281 Mass. 458. 


[e] “Farming man” construed.— 
Reynolds v. Whelan, 16 L.J.Ch. 434. 


[f] “My employ.”—(1) Where a 
gift is made to those in “my employ,” 
the words are comprehensive (Ander- 
son v. Stone, 183 N.E. 841, 281 Mass. 
458) (2) and must be liberally con- 
strued (Anderson v. Stone, supra). 
(3) The words include a laundress 
who worked at the testator’s residence 
under his wife’s control on a per diem 


basis. Anderson v. Stone, supra. 
99. See cases infra this note. 
[a] “Imdoor and outdoor serv- 


ants.’—(1) A resident land agent for 
an estate (In re Rosse, 67 Sol.J. 638) 
(2) and his son do not properly come 
under the description in a will of an 
“outdoor servant not in receipt of 
daily, weekly or monthly wages” (In 
re Rosse, supra). So the term will 
include: (3) A cashier and estate 
clerk (In re Drake, [1921] 2 Ch, 99), 
(4) a farm bailiff (In re Drake, su- 
pra), (5) farm hands (In re Drake, 


[§ 1218] g. Family. 
nating beneficiaries, the word “family” may mean 


[§§ 1217-1218 


As used in a will in desig- 


The particular meaning depends on 


supra), (6) carpenters (In re Drake, 


supra), (7) gamekeepers (In re Drake, 
supra), (8) woodmen (In re Drake, 
supra), (9) and estate laborers (In re 


Drake, supra). 


[b] HMomestead.—(1) A gift to the 
servants who at the time of the tes- 


| tator’s death have been in his employ 


at “my homestead” means those who 
have been employed at the dwelling’ 
house (Frazer v. Weld, 59 N.H. 118; 
177 Mass. 513), (2) “homestead” not 
being employed in its broader sense 
of “home place” or “residential es- 
tate” under its general legal defini- 
tion as including not only the dwell- 
ing and its appurtenances, but also 
the land on which they stand (Frazer 
v. Weld, supra). (3) “Homestead” 
defined generally see Homesteads § 1. 


[c] “Domestic servant” (1) is a 
term used as meaning “household 
servant,’ as distinguished from an 
“outdoor servant.” In re Lawson, 
[1914], et «Chir 682... Compare Inte 
Jackson, [1923] 2 Ch. 365 (‘‘domestic 
servant” includes “outdoor servants’’), 
(2) The term does not include a gar- 
dener (Vaughan v. Booth, 16 Jur. 808. 
Contra Catto v. Plant, 137 A. 764, 106 
Conn. 236; In re Jackson, supra) 
(3) nor a groom or stableman (Mur- 
phy v. Lawrence, 105 N.E. 380, 218 
Mass. 39). (4) However, a male nurse 
is a domestic servant. In re Lawson, 
[1914] 1 Ch. 682. (5) So a housekeep- 
er and companion to the testator’s 
wife is a domestic servant, even 
though herself performing a house- 
hold duty in looking after the other 
servants. In re Lawson, supra. (6) 
Again, a coachman (In re Jackson, su- 
pra) (7) and a chauffeur (In re Jack- 
son, Supra) have been held included 
in the term. 


[dq]. “Gived with me”’—(1) As 
used in a gift to each servant “who 
has lived with me continuously for 
not less than two years at the time of 
my death and at that time is in my 
employ,” “lived with me” does not 
necessarily mean actual living at the 
testator’s house (In re Monroe's Ex’rs, 
229 ON, Yosa .4i00y, LS2 ie MEISeL ~ 2790 a Cos) 
but includes servants who come in by 
the day, probably taking their noon- 
day meal there (In re Monroe’s Ex’rs, 
supra). 


[e] “Giving with me.”—(1) The 
words, as applied to servants, ordina- 
rily mean “living in my service,” as 
distinguished from “living in the 
house” (Blackwell v. Pennant, 9 Hare 
551, 68 Reprint 631), (2).and include 
a servant living in a cottage on the 
a (Blackwell v. Pennant, su- 
pra). 


1. Certainty of designation of ben- 
eficiary by “family” see supra § 1191. 


‘i 2. U.S.—Raynolds v. Brooks, 55 F. 
783 [rev on other grounds 59 F, 923, 
8 CIGrASeaic0lh 


Me.—Jacobs v. Prescott, 65 A. 761, 
102 Me. 63,12 Prob.Rep.Ann. 333. 


Md.—Downes v. Long, 29 A. 828, 79 
Md. 382. 


S.C.—Lemmon v. McElroy, 101 S.B. 
cry MEY IS One BIE : 


Va.—Brett v. Donaghe’s Guardi 
45 S.B, 324, 101 Va. 786. pet 


Eng.—Burt v, Hellyar, L.R. 14 Ea. 
160; Blackwell v. Bull, 1 Keen 176, 
15 Eng.Ch. 176, 48 Reprint 274; Woods 
v. Woods, 1 Myl.&C. 401, 13 Hneg.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the intention of the testator’, as gathered from the 
context of the will* read in the light of relevant cir- 
cumstances existing at the time of the execution of 
and on the character and situation 
of those who may be presumed to be the objects of 
In general, the term is deemed to mean 
those who descend from one common progenitor—a 
The primary meaning® of the term 
of a specified pérson is, 


the instrument,® 
his bounty.® 


tribe or race.” 
in a gift to the “family” 


401, 40 Reprint 429; Williams v. Wil- 
liams, 1 Sim.N.S. 358, 40 Eng.Ch. 358, 
61 Reprint 139; Cruwys v. Colman, 9 
Ves.Jr. 319, 32 Reprint 626. 


Ont.—Dawson vy. Fraser, 18 Ont. 496 
(per Ferguson, J.). 


See Lepard v. Clapp, 66 A. 780, 80 
Conn. 29 (dictum). 


8. Conn.—Crosgrove v. Crosgrove, 
38 A. 219, 69 Conn. 416. 


Ga.—Fulghum v. Strickland, 51 S. 
ger 123 Ga. 258, 11 Prob.Rep.Ann. 


Pa.—Heck v. Clippenger, 5 Pa. 385. 


S.C.—Lemmon v. McElroy, 101 S.E. 
SoZ a ber S.Ct oe. 


Eng.—Blackwell v. Bull, 1 Keen 
176, 15 Eng.Ch. 176, 48 Reprint 274. 


Ont.—Dawson v. Fraser, 18 Ont. 
496 (per Ferguson, J.). 


[a] Contradictory clause.—A 
clause of a will being to a large ex- 
tent contradictory, no general intent 
of the testator for a division of his 
property among “families’’ can be 
deduced therefrom. Higgins v. Safe 
Deposit & Trust Co. of Baltimore, 96 
A. 322, 127 Md. 171. 


4  U.Si—Raynolds v. Brooks, 55 F. 
783 [rev on other grounds 59 F. 923, 
Su@. CrA S70]. 


ee rately. v. Robinson, 10 Ala. 


Conn.—Crosgrove v. Crosgrove, 38 
A. 219, 69 Conn, 416. 


N.Y.—Amsterdam First Nat. Bank 
v. Miller, 49 N.Y.S. 981, 24 App.Div. 
551, 27 N.Y.Civ.Proc. 167 [rev on other 
grounds 57 N.B. 308, 163 N.Y. 164]. 


Siar cae boo: v. McElroy, 101 S.E. 
S52, LES SC. 532 


Sire spie sch" v. Fraser, 18 Ont. 496 
(per Ferguson, 


5. Raynolds v. Brooks, 55 F. 783 
[rev on other grounds 59 F. 923, 8 C. 
C.A. 370]; Crosgrove v. Crosgrove, 
388 A. 219, 69 Conn. 416; Lemmon v. 
MeElroy, 101 S.E..852, 1138 S.C. 532. 


6 Raynolds v. Brooks, 55 F. 783 
[rev on other grounds 59 F. 923, 8 
CCAS 3704 


7. Stuart v. Stuart, 18 W.Va. 675. 


[a] Other statement.—The term 
may mean the genealogical stock from 
which the testator may have sprung. 
Blackwell v. Bull, 1 Keen 176, 15 
Eng.Ch. 176, 48 Reprint 274. 

8. Lemmon v. McElroy, 
$527 L138) S:G. 532. 

9. U.S.—Moredock v. 
179 F. 163; Raynolds v. Brooks, 55 F. 
783 [rev on other grounds 59 F. 923, 
Saver Oran oO 

Conn.—Hoadly v. Wood, 42 A. 263, 
71 Conn. 452. 


101 S.E. 


Moredock, 
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N.Y.—Amsterdam First Nat. Bank 
v. Miller, 49 N.Y.S. 981, 24 App.Div. 
551, 27 N.Y.Civ.Proc. 167 [rev on oth- 
er grounds 57 N.E. 308, 163 N.Y. 164]; 
Dominick v. Sayre, 5 N.Y.Super. 555, 
8 N.Y.Leg.Obs. 278. 


Pa.—Alsop’s Appeal, 9 Pa. 374; 


Mass.—Whiting vy. Whiting, 4 Gray |. 


WILLS 


Heck y. Clippenger, 5 Pa. 385; Liv- 
ingston’s Estate, 5 Lanc.L.Rev. 25. 


$.C.—Lemmon vy. McElroy, 101 S.E. 
852, 113 S.C. 532. 


W.Va.—Stuart v. Stuart, 18 W.Va. 
675; Whelan v. Reilly, 3 W.Va. 597. 


Eng.—Burt v. Hellyar, L.R. 14 Eq. 
160; Gregory v. Smith, 9 Hare 708, 
41 ng.Ch. 708, 68 Reprint 698; Black- 
well v. Bull, 1 Keen 176, 15 Eng.Ch. 
176, 48 Reprint 274; Woods v. Woods, 
1 Myl.&C. 401, 13 Eng.Ch. 401, 40 Re- 
print 429; Williams v. Williams, 1 
Sim.N.S. 358, 40 Eng.Ch. 358, 61 Re- 
print 139: Cruwys v. Colman, 9 Ves. 
Jr. 319, 32 Reprint 626; Barnes v. 
Patch, 8 Ves.Jr. 604, 32 Reprint 490. 


Ont.—MecKinnon y. Spence, 20 Ont. 
L._57, 13 Ont.W.R. 186, 14 Ont.W.R. 
1144; Dawson v. Fraser, 18 Ont. 496 
(per Ferguson, J.); Anderson v. Bell, 
29 Grant Ch. 452 [aff 8 Ont.A. 531]. 


[a] Child of deceased child (1) 
may be included (Taylor v. Watson, 
35 Md. 519) (2) unless the testator’s 
intention was otherwise (Hoadly v. 
Wood, 42 A. 263, 71 Conn. 452), (3) 
or unless an illegitimate (Living- 
ston’s Estate, 5 Lanc.L.Rev. (Pa.) 25). 


[b] Children of second marriage 
contracted after the death of the tes- 
tator are not included in a bequest 
for the family” while the legatee 
“and his wife are living.’ Lewis v. 
Lewis, 62 Ga. 265 


[e] Son naatie grown up and not 
residing with widow and other chil- 
dren held excluded see Andrews v. 
Andrews, 7 Heisk. (Tenn.) 234. 


[d] Child born after death of tes- 
tator is not entitled to take under a 
bequest to “Frank Hurd and family, 
jointly.” Langmaid v. Hurd, 15 A. 
136, 64 N.H. 526. 


[e] “Family now at home” is 
merely designatio personarum and 
does not exclude a daughter who has 
married and left the home. Dawson 
v. Fraser, 18 Ont. 496 (per Ferguson, 
Jes 


{f]. Effect of divorce of parents.— 
A child of the beneficiary of a Spend- 
thrift trust is entitled to support from 
the fund even after divorce of the 


parents. Eaton v. Eaton, 132 A. 10, 
Sit NUE 21.6. 
10. U.S.—Moredock y. Moredock, 


179 BE. 163. 
Pa.—Heck v. Clippenger, 5 Pa. 385. 


S.C.—Lemmon v. McElroy, 101 S.B. 
852, 1138 S.C. 532. 


W.Va.—Stuart v. Stuart, 18 W.Va. 
675; Whelan v. Reilly, 3 W.Va. 597. 


Eng.—Gregory v. Smith, 9 Hare 
708, 41 Eng.Ch. 708, 68 Reprint 698. 


. Ont.—McKinnon v. Spence, 20 Ont. 
L. 57, 18 Ont. W.R. 186, 14 Ont.W.R. 
1144. 

[a] 
shown,—Moredock v. Moredock, 
F. 163; Heck v. Clippenger, 5 Pa. 385; 
Lemmon y. McElroy, 101 S.E. 852, 113 
S.C. 532; Whelan v. Reilly, 3 W.Va. 
597. 


11. Gregory v. Smith, 9 Hare 708, 
41 Eng.Ch. 708, 68 Reprint 698. 


Contrary intention held not 
179 
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the children of such person,® in the absence of a man- 
ifest intention to the contrary.!° 
the term does not include grandchildren,? unless 
there is a contrary intention,?? nor a stepchild,!® nor 
the parent,'* in the absence of a contrary intention.*® 
Where the gift is to a certain person and his family, 
it should usually be construed to mean such person 
and children,t® in the absence of words manifest- 


So, ordinarily, 


[a] Particularly where son has 
moved from home, the term does not 
embrace an infant of such son who 
was born apart from the ancestral 
home. Brett v. Donaghe’s Guardian, 
45 S.E. 324, 101 Va. 786 


Sida Elgood v. Cole, 2] L.T.Rep.N.S. 
{a] Contrary. intention hetd 

shown.—Elgood v. Cole, 21 L.T.Rep. 

N.S. 80. 

yt Bates v. Dewson, 128 Mass. 
14. U.S.—Raynolds v. Brooks, 55 


F. 783 [rev on other grounds 59 FE. 
Go eouG Ce nAT oa Olle 


Pa.—Heck v. Clippenger, 5 Pa. 385. 


S.C.—Lemmon v. McElroy, 101 S.E. 
8525-113 S.C. 532. 


Ree wee Uae v. Stuart, 18 W.Va. 


Eng.—Gregory v. Smith, 9 Hare 708, 
41 Eng.Ch. 708, 68 Reprint 698; Black- 
well v. Bull, 1 Keen 176, 15 Eng.Ch. 
176, 48 Reprint 274; Barnes v. Patch, 
8 Ves.Jr. 604, 32 Reprint 490. 


[a] As stock of descent.—When 
the head of the designated family is 
dead, “family” is used as a stock of 
descent and not to denote a house- 
hold gathered around a parent. Hoad- 
ly v. Wood, 42 A. 268, 71,.Conn. 452. 


[b] Head of family.—Where the 
word “family” is used in a will, the 
court confines it to the head of the 
family, to preserve the devise from 
being void from uncertainty. Crossly 
v. Clare, Ambl. 397, 27 Reprint 264. 


[c] Widow can sometimes be re- 
garded as included in a provision for 
a family, but seldom, if ever, unless 
the husband was first to share. Hoad- 
ly v. Wood, 42 A. 263, 71 Conn. 452; 
Osgood v. Lovering, 33 Me. 464; 
Oberndorf v. L. & T. Co., 129 N.Y.S. 
814, 71 Misc. 64. 


15. Dawson v. Fraser, 10 Ont. 496. 
[a] Contrary intention held 
shown.—Dawson v. Fraser, 18 Ont. 


496 (per Ferguson, J.). 


16. U.S.—Raynolds v. Brooks, 55 
EF. 783 [rev on other grounds 59 F. 
923, 8 C.C.A. 370]. 


Ala.—Rugely v. Robinson, 10 Ala. 
702. 


Conn.—Crosgrove v. Crosgrove, 38 
A. 219, 69 Conn. 416; In re Simons’ 
Will, 11 A. 36, 55 Conn. 239. 


Ga.—Fulghum v. Strickland, 51 S. 
BE. 294, 123 Ga. 258, 11 Prob.Rep.Ann. 
402. 


Md.—Higgins v. Safe Deposit & 
Trust Co. of Baltimore, 96 A. 322, 127 
Md. 171; Addison v. Bowie, 2 Bland 
606. 


Mass.—Bates v. Dewson, 128 Mass. 
334. 

Mo.—Hall v. Stephens, 65 Mo. 670, 
27 Am.R. 302. 


N.H.—Adams v. Carrie F. Wright 
Hospital, 132 A. 525, 82 N.H. 260 
Smith v. Greeley, 30 ‘A. 413, 67 N.H. 
377. 
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ing a different intention,!7 or the person’s wife.17% 
Ordinarily, the term means only those of the blood of 
distinguished from 
It may mean next of kin,t® descendants,?° 
nephews and nieces, to- 
gcther with their spouses and children,?® or, in the 
absence of wife and children, brothers and sisters.”* 
particularly under 
statutes providing that a testamentary disposition 
to “family” without other words of qualification 
vests the property in those who would be entitled to 
sueceed to the property of such person, according 
The term also may 
mean a man’s entire household, consisting of himself, 


the testator, 
ehild.t® 
relations,?! a son-in-law,?? 


as 


So it may mean heirs at law,?° 


to the statutes as to succession.?® 


his wife, children, and servants.?7 
[§ 1219] h. Grandchild; 


S.C.—Lemmon v. McElroy, 101 S.E. 


Soa, lho sie. 532. 
W.Va.—Stuart v. Stuart, 18 W.Va. 
Gilo: 
Eng.—Blackwell v. Bull, 1 Keen 176, 
15 Eneg.Ch. 176, 48 Reprint 274. 


17. Bates v. Dewson, 128 Mass. 
334, 
[a] Different intention held not 


shown.—Blackwell v. Bull, 1 Keen 
176, 15 Eng.Ch. 176, 48 Reprint 274. 


17%. Oberndorf v. Farmers’ L. & 
T. Co., 102 N.E. 534, 208 N.Y. 367 [mod 
132 N.Y.S. 1004, 148 App.Div. 227]. 


[a] Effect of édivorce.—(1) The 
term does not include a divorced wife 
(Baton vy. Baton, 132 A: 10;,-'82. (IN. H. 
216) (2) although until the divorce 
such term includes the wife (Haton 
v. Eaton, supra). 


1g. Albright v. Albright, 157 N.E. 
760, 116 Ohio St. 668. 


19. Jacobs v. Prescott, 65 A. 761, 
102 Me. 63, 12 Prob.Rep.Ann. 333; 
Smith v. Greeley, 30 A. 413, 67 N.H. 


377, 379; Lemmon v. McElroy, 101 S. 
EB. 852, 113 S.C. 532; In re Maxton, 4 
Jur.N.S. 407; Blackwell v. Bull, 1 


Keen 176, 15 Eng.Ch. 176, 48 Reprint 
274; Elgood v. Cole, 21 L.T.Rep.N.S. 
80; Williams v. Williams, 1 Sim.N.S. 
358, 40 Wng.Ch. 358, 61 Reprint 139; 
Cruwys v. Colman, 9 Ves.Jr. 319, 32 
Reprint 626. Compare Snow v. Teed, 
L.R. 9 Eq. 622 (holding that ‘‘family”’ 
does not necessarily mean next of kin 
under the statute of distribution). 


20. Williams v. Williams, 1 Sim.N. 
S. 358, 40 Eng.Ch. 358, 61 Reprint 
139. 

[a] ineal descendants of a com- 
mon ancestor were held intended. 
Gardiner v. Everett, 134 N.E. 372, 240 
Mass. 536. 


21, Jacobs v.. Brescott, 65 A. (761, 
102 Me. 3, L2, Prob Rep. Ann. 333; 
In re Macleay, L.R. 20 Hq. 186; Grant 
v. Lynam, 4 Russ. 292, 4 Eng.Ch, 292, 


38 Reprint 815. 


22. Heck v. Clippenger, 5 Pa. 385; 
MacLeroth v. Bacon, 5 Ves.Jr. 159, 31 
Reprint 5238 

22. Gafney’s Ex’r v. Kenison, 10 A. 
706, 64 N.H. 354. 


24. Gafney’s Ex’r v. Kenison, 
supra; Lemmon v. McElroy, 101 S.B. 
852, 113 S.C. 532; Blackwell v. Bull, 
1 Keen 176, 15 Eng.Ch. 176, 48 Reprint 
274. 


25. 55 EF. 783 


Raynolds v. Brooks, 


Grandchildren.?§ 
term “grandchild,” as ee in a will in designating 
the beneficiarics, means the child of a son or daugh- 


WILLS 


an adopted 


children,” 


cehildren.*® 


[§§ 1218-1219 


ter,?® or those in second degree frem the ancestor.*° 
In the absence of something in the will, construed as 
a whole, in the hight of the subject matter and the 
situation with which the testator is dealing, 
ing a different intent,*+ the term will be given its 
usual and technical meaning,*?? and will not inelude 
great-grandchildren.?? 
used in designating beneficiaries, is a 
word of definite meaning,*®* limited to children of 
Ordinarily, this term also will be given 
its usual and technical meaning,®® in the absence of 
something in the will, construed as a whole, in the 
light of the subject matter and the situation with 
which the testator is dealing, disclosing a different 


disclos- 


So, as a general rule, “grand- 


intent,>7 and will not include a great-grandchild,?® 


The 


So usually “ 


[rev on other grounds 59 F. 923, 8 
C.C.A. 370]; Heck v. Clippenger, 5 Pa. 
385; BElgood v. Cole, 21 L.T.Rep.N.S. 
80; Williams v. Williams, 1 Sim.N.S. 
358, 40 Eng.Ch. 358, 61 Reprint 139; 
Wright v. Atkyns, 1 Turn.&R. 143, 
158, 12 Eng.Ch. 143, 37 Reprint 1051, 
17 Ves.Jr. 255, 261, 34 Reprint 98, 19 
Ves.Jr. 299, 34 Reprint 528. 


26. See statutory provisions; 
cases infra this note. 


[a] In California (1) ‘‘family,” as 
used in Civ. Code § 1334, means 
“heirs” (In re MrCrum’s Estate, 275 
P. 971, 97 Cal.App. 576), (2) and may 


and 


include grandnephews and_= grand- 
nieces (In re McCrum’s' Estate, 
supra). (3) Where the provision ex- 


pressly limits the term to the testa- 
trix’ own family, the statutory provi- 
sion is inapplicable (In re Marshall’s 
Estate, 169°9R." 672,..0%6 Cal. Tea. 
(4) and the husband’s heirs are ex- 
cluded (In re Marshall’s Estate, 
supra). 


27. U.S.—Raynolds v. Brooks, 55 
I. 783 [rev on other grounds 59 F. 
923, 082 ©: CiALes 70k 


Md.—Downes v. Long, 29 A. 827, 79 
Md. 382. 

S.C.—Lemmon v, 
So2, Liss CO. 5325 


Va.—Brett v. Donaghe’s Guardian, 
45 SE 3245 VOT Wa 186: 


Eng.—Blackwell v. Bull, 1 Keen 176, 
15 Eng.Ch. 176, 48 Reprint 274. 


[a] Whether those designated live 


McHlroy, 101 S.E. 


im one house under one head (1) has 


been said to be utterly unimportant. 
Stuartv., Stuart; 1S W.Va. 675.) (2) 
However, the term may be used in its 
general primary sense of collective 
body of persons who live in one 
house, and under one head or manager 
(Wood v. Wood, 28 A. 520, 63 Conn. 
3824; Bradlee v. Andrews, 137 Mass. 
50), (8) in which event a son, living 
apart from the parents’ house, is ex- 
cluded (Wood v. Wood, supra; In re 
Simons’ Will, 11 A. 36, 55 Conn. 239). 
(4) As so used, it may include the 
wife of a son, so long as she resides 
with the son or is entitled to support 
from him. Bradlee  v. Andrews, 
supra. (5) “Family” defined in gen- 
eral primary sense see Family § 2. 
(6) So it is said that “family” is a 
collective noun, necessarily including 
two or more persons. In re Simons’ 
Will, supra. 


23. “Grandchildren” defined gen- 
erally see 28 C.J. p 759. 
29. Re Armstrong, 15 Ont.W.N. 


unless there is a contrary intention of the testator.*® 
erandchildren” 
grandchildren?® unless something in the context of 


does not include great- 


148. 


[a] “Surviving grandchild,” when 
used in a testamentary gift to grand- 
children, includes any grandchild who 
may at the time of the death of the 
testator ‘be en ventre sa mere. 
ea v. Green, 77 A. 25, 77 N.J.Eq. 


se. Heyward v. Hasell, 2 S.C. 509. 

31. Spencer v. Title Guarantee 
Loan & Trust Co., 132 So. 32, 222 ‘Ala. 
Dene 

$2. Spencer v. Title Guarantee 
Loan & Trust Co., supra. 

[a] Yerm held used in ordinary 


seuse.—Newport Trust Co. v. Nee 
SOAS ATOSS FAO UR alr ose 


383. Heyward v. Hasell, 2 S.C. 509. 
34. Rieck .v. Richards, 178 N-E. 
276, 40 Ohio App. 201. 


35. Wills v. Southwell, 166 WN.E. 
70, 334 Til. 448; Thomas v. Thomas, 
50. ‘SO... 630). 97% Miss! 697>" “Raeck “ve 


Richards, 178 N.E. 276, 40 Ohio App. 
201; Ball v. Weightman, 116 A. 653, 
273 Pa. 120; Pemberton v. Parke, 5 
Binn. (Pa.) 601, 6 Am.D. 432. See to 
same effect In re Rogers’ Hstate, 17 
Pa.Dist.&Co. 55. 


[a] Particular will constrned.— 
Grandchildren to whom bequests are 
made in the first of four separate 
papers constituting a holograph will 
do not take under the second of 
these, of the same date, naming no 
grandchildren, but giving two hun- 
dred dollars ‘‘to each of my grand- 
children not named in this, my will.” 


Bowe v. Bowe’s Adm’r, 86 S.E. 856, 
118 Va. 28 
sé. Spencer v. Title Guarantee 


igh & Drust Co., 132. So. 32, 222 Ala. 


[a] Term held used in ordinary 


souse.—-Newport Trust Co. v. New- 
ton, 139 A. 7938, 49 R.I. 93. 

87. Spencer v. Title Guarantee 
Loan & Trust Co., supra; Rieck v. 


Richards, 178 N.E. 276, 40 Ohio App. 
201. 


38. Re Armstrong, 15 Ont.W.N. 
148. 

39. Re Armstrong, supra. 

[a] Contrary intention held not 
shown.—Re Armstrong, 15 Ont.W.N. 
148. 


40. Ga.—Davidson v. Blackwell, 
108 S.E. 469, 152 Ga. 48, 53 [cit Cyc]. 


Ky.—yYeates v. Gill, 9 B.Mon. 203. 
Mass.—Brageg v. Carter, 50 N.E. 640, 


For later cases, developments and chang’es in the law see Annotations, same title and section number. 


§§ 1219-1221] 


the will requires such construction,** or unless other- 
wise the provision of the will would be inoperative.*? 
So, where the intention of the testator is clear, 

“orandchildren” will include the children of deceased 
grandchildren.‘ Where the testator’s intention is 
clear, “grandchildren” will be construed to mean 
those living at the time of the death of the testator,*+ 
and to exclude those born after such death.*® The 
term, as used in a gift to the “grandchildren” of the 
testator’s children, will be construed to mean the tes- 
tator’s grandchildren, there being no great-grand- 
children.*® Where the will contains a provision for 
a gift to the testator’s granddaughter, and the tes- 
tator had several granddaughters, where a codicil 
provides for a further gift to a named granddaugh- 
ter, such granddaughter will be deemed intended as 


the beneficiary under the will provision.*7 While 
generally a gift to a “grandchild’’4® or to “grand- 
children’”’*® will not inelude illegitimates, “grand- 


child’”®° or “grandchildren”? will be construed to 
mean illegitimates, where such is the intention of 
the testator. Ordinarily, a gift to a “grandchild” 


34 Pa.Co. 529. 


53 So. 44, 
146 A. 


171 Mass. 324. 


Miss.—Thomas y. Thomas, 
630, 97 Miss. 697. 
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628, 50 R.I. 242. 
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includes any grandchild en ventre sa mere at the 
time of the death of the testator.°? As a general 
rule “grandchildren” will include a grandchild en 
ventre sa mere at the time of the testator’s death®® 
unless it appears, by particular expressions in the 
will, that the testator intended the contrary.°* So 
“erandchildren” does not include an adopted child 
of the testator’s child.°> However, a bequest or de- 
vise to “grandchildren” will include a grandchild by 
adoption when the testator’s intention is clear,°® and 
in such case the term will not include a child of such 
adopted grandchild.** “Grandchildren” has been 
held to include grandchildren by another marriage 
of the spouse.®*§ 

[§ 1220] i. Grandnieces; Grandnephews. “Grand- 
nieces”°® and “grandnephews,’’®° when used in des- 
ignating beneficiaries, may include those en ventre 
sa mere at the time of the testator’s death. 


[§ 1221] j. Husband or Wife.*! A devise or be- 
quest to the husband®? or wife®* of a certain person 
ordinarily means the person who answers that de- 


54. Swift v. Duffield, 5 Serg.&R. 
Colt v. Industrial Trust Co., (Pa.) 38. 
[a] Contrary intention held not 


N.Y.—Hone v. Van Schaick, 8 N.Y.| 45. Colt v. Industrial Trust Co.,| 'S"#5.s05° SLD los Othe ee 
538. supra. Kim’s Estate, 185 N.Y.S. 767, 115 Misc. 

Ohio.—Rieck v. Richards, 178 N.E. 46. In re Stocum’s Will, 94 N.Y.S.| 720; Swift v. Duffield, 5 Serg.&R. 
276, 40 Ohio App. 201. 588. (Pa.) 38. 

Pa.—Ball v. Weightman, 116 A. 653, 47. Moore’s Estate, 6 Montg.Co. 55. Dulfon v. Keasbey, 162 A. 102, 
273 Pa. 120; In re Williamson’s Es-} (Pa.) 117. 111 _N.J.Eq. 223; Bucher’s Hstate, 5 
tate, 82 Pa.Super. 444; In re Rogers’ 48. Doe v. Taylor, 6 N.B. 525. Pa.Dist.&Co. 437. ' 


Estate, 17 Pa.Dist.&Co. 55; Arnold’s 


WSt-9 22. Pa.Dist.. 1. 49. Smith v. 
633, 24 Misc. 566. 


Lansing, 
See Doe v. Taylor, 


56. Clarke v. Rathbone, 109 N.E. 
651, 221 Mass. 574; In re Levy’s Es- 
tate, 245 N.Y.S. 710, 138 Misc. 670. 


53 N.Y.S. 


Eng.—Orford v. Churchill, 3 Ves. 
& B, 59, 35 Reprint 401. 6 N.B. 525 (dictum). 
Ga.—Davidson v. Blackwell, 


41. 
108 S.E. 469, 152 Ga. 48. 
Ky.—Yeates v. Gill, 9 B.Mon. 203. 


Miss.—Thomas y. Thomas, 53 So. 
630, 97 Miss. 697. 


Pa.—Ball v. Weightman, 116 A. 653, 
273 Pa. 120; Pemberton v. Parke, 5 
- Binn. 601, 6 Am.D. 432; In re Wil- 
liamson’s Estate, 82 Pa.Super. 444; 
In re Rogers’ Estate, 17 Pa.Dist.&Co. 
55; paige ns Estate, 3 Pa.Dist.& 
Co. 1; In re Morton, 26 Pittsb.Leg.J. 
N.S. 403, 43 Pittsb. Leg. J. 403. 


Eng.—In re Hall, [1932] 1 Ch. 262. 


[a] Construction held not required. 
—Davidson v. Blackwell, 108 S.E. 469, 
152 Ga. 48; Thomas v. Thomas, 53 So. 
630, 97 Miss. 697; In re McKim’s Es- 
tate, 185 N.Y.S. 767, 115.Mise. 720; 
In re Rowe’s Estate, 158 N.Y.S. 993, 
94 Misc. 17 [aff sub nom. In re Jud- 
son,,157 N.Y.S. 1130, 172 .App.Div. 
962]; Smith v. Lansing, 53 N.Y.S. 
633, 24 Misc. 566; In re Williamson’s 
Estate, 82 Pa.Super. 444; In re Rog- 
ers’ Estate, 17 Pa.Dist.&Co. 55; Wil- 
liamson’s Estate, 3 Pa.Dist.&Co. 1. 


[b] Construction held required.— 
Ball v. Weightman, 116 A. 653, 273 Pa. 
120; Pemberton v. Parke, 5 Binn. 
(Pa.) 601, 6 Am.D. 432; In re Hall, 
[1932] 1 Ch. 262. 


[ce] Children of predeceased 
grandchildren have been deemed in- 
cluded. Wheeler v. Chase, (Mass.) 
184 N.E. 679. 

42. Yeates v. Gill, 9 B.Mon. (Ky.) 
203; Hone v. Van Schaick, 3 N.Y. 538; 
In re Williamson’s Estate, 82 Pa. 
Super. 444; Williamson’s Estate, 3 
Pa.Dist.&Co. 1. 


43. Field’s Estate, 16 Pa.Dist. 585, 
[69 C. J.—13] 


50. Doe v. Taylor, 6 N.B. 525. 


[a] Where grandson is named, the 
testator must have intended that such 
person be the beneficiary, even though 
illegitimate. Doe v. Taylor, 6 N.B. 
525. 


51. Smith v. Lansing, 53 
633, 24 Misc. 566. 


52. Hewitt v. Green, 77 A. 25, 77 
N.J.Eq. 345; Hone v. Van Schaick, 3 
Barb.Ch. 488 [rev on other grounds 3 
N.Y. 538]. 


[a] “Whether now or hereafter 
born” definitely indicates the testa- 
tor’s intention that any grandchild en 
ventre sa mere at the death of the 
testator should take. Fuller v. Gale, 
103 A. 308, 78 N.H. 544. 


53. La.—Tyler v. Lewis, 78 So. 477, 
143 La. 229. 


Mass.—Hall v. 
255, 26 Am.D. 598. 


N.Y.—In re Levy’s Estate, 245 N.Y. 
S. 710,138 Mise. 670: 


Pa.—Swift v. Duffield, 5 Serg.&R. 
8. | 


INEYeSs 


Tenn.—Smart v. King, Meigs 149, 


33 Am.D. 137. 


[a] “Grandchildren then living” 
(1) includes a grandchild en ventre 
sa mere at the time of the testator’s 
death. In re Wells’ Will, 221 N.Y.S. 
714, 129 Misc. 447. (2) Thus a grand- 
child, born eight months and fourteen 
days after the testatrix’ death, was 
held “living” at the testatrix’ death, 
for purposes of property rights under 
the will. In re Wells’ Will, supra. 


[b] Distinction between woman 
pregnant and one quick with child 
does not apply.. Hall v. Hancock, 15 
Pick. (Mass.) 255, 26 Am.D: 598. 


Hancock, 15 Pick.- 


[a] Intention held shown.—In re 
Levy’s Estate, 245 N.Y.S. 710, 138 
Misc. 670. 


57. Clarke v. Rathbone, 
651, 221 Mass. 574. 


58. Coon v. McNelly, 98 N.E. 218, 
254 Ill. 39. 


59. In re Abbe’s Estate, 245 N.Y.S. 
291, 138 Misc. 210. 


60. In re Abbe’s Estate, supra. 


61. Relationship of husband and 
wife generally see Husband and Wife 
30 C.J. p 478. 


As included in term “heirs’’ see in- 
fra § 1247. 


62. Johnson v. Webber, 33 A. 506, 
65 Conn. 501. 


[a] Confined to husband named in 
the will. Ex p. Bryan, 2 Sim.N.S. 103, 
105, 42 Eng.Ch. 108, 61 Reprint 279. 


63. N.J.—Steen v. Steen, 59 A. 675, 
68 N.J.Eq. 472; Van Syckel v. Van 
Syckel, 26 A. 156, 157, 51 N.J.Eq. 194 
[quot y) Williams Bxecutors (6th Am. 
ed) p 1104]. 


N.Y.—Williams v. Alt, 123 N.E. 499, 
226 N.Y. 283; Meeker v. Meeker, 121 
N.Y.S. 1051, 137 App.Div. 537 [aft 94 
N.E. 626, 201 N.Y. 205, 33 L.R.A.N.S. 
816 and note, Ann.Cas.1912A 930]; 
In re Bradley’s Estate, 194 N.Y.S. 888, 
119 Misc... 2. 


Bea ttre AOE Estate, 1 Pa.Dist.&Co. 
a .—Johnson v. Johnson, 1 Tenn. 
Eng.—In re Drew, [1899] 1 Ch. 336. 
N.B.—Wilmot v. Demill, 32 N.B. 8. 
See Beers v. Narramore, 22 A. 1061, 
61 Conn. 13; Wallace v. Cutsinger, 115 


N.E. 789, 792, 66 Ind.App. 185 [cit 
Cyc] (both dictum). : 


109 N.E. 
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seription at the date of the will, and such gift to the 
wife®* does not extend to an after-taken spouse. 
However, the terms “husband’’®® and “wife’®® have 
been held to refer to those answering the descrip- 
tion at the time of the testator’s death. Where the 
testator’s intention is clear, the gift to a husband®* 
or wife®® will mean an after-acquired spouse. 
devise to a husband and wife jointly, with a limita- 
tion over, does not refer to a second wife, when the 


first wife survived the testator.®® 


terms “husband”*® and “wife,’’"! as used alone, re- 
fer to those living at the death of the maker of the 
will; but where there are other words which natural- 
ly expand or enlarge the use of these words, “hus- 
band” will be construed to mean widower,’? and 
So, even though the 
designated person had been married and divoreed 
prior to the making of the will, of which facts the 


“wife” as meaning widow." 


[a] Betrothed named as_ wife, 
but not married before the testator’s 
death, cannot take. Steen v. Steen, 59 
A: 675, 68 N.J.Ea. 472. But “see 
Schloss v. Stiebel, 6 Sim. 1, 9 Eng.Ch. 
1, 58 Reprint 495 (holding that a be- 
quest to “my wife,’’ expressly refer- 
ring to a betrothed, is valid even 
though there was no such marriage, 
the bequest not being conditioned on 
the marriage contemplated). 


64 Van Syckel v. Van Syckel, 26 
A. 156, 157, 51 N.J.Eq. 194 [quot 2 
Williams Executors (6th Am. ed) p 
1104]; Williams v. Alt, 123 N.E. 499, 
226 N.Y. 283; Meeker v. Meeker, 121 
N.Y.S. 1051, 137 App.Div. 537 [aff 94 
N.E. 626, 201 N.Y. 205, 33 L.R.A.N.S. 
816 and note, Ann.Cas.1912A 930]; In 
re Bradley’s Estate, 194 N.Y.S. 888, 
119 Misc. 2; In re Mock’s Bstate, 167 
NeY.S2) L707) [att M167 Ne Sir 4214) on 81 
App.Div. 934]; In re Brown’s Estate, 
117 A. 268, 273 Pa.'543; -Johnson v. 
Johnson, 1 Tenn.Ch. 621. 


65. Williams v. Fundingsland, 221 
PO SAR A OOlO ues hd, 163° JAR. eis 
Van Brunt v. Van Brunt, 19 N.E. 60, 
ALINE Yn08 08. 


66. Van Brunt v. Van Brunt, su- 
pra. 


67. Van Brunt v. Van Brunt, su- 
pra. ; 


{a] Use of indefinite article in the 
expression ‘‘a wife’’ does not indicate 
such intention. Van Brunt v. Van 
Brunt, 19 N.E. 60, 111 N.Y. 178. 


[b] Where person named is not 
married until after the date of the 
will, the first person answering the 
description of ‘‘Shusband”’ or ‘‘wife”’ 
will take. Jossey v. Brown, 47 S.E. 
350, 119 Ga. 758; Radford v. Willis, 
eR. Ch 2 [rev LR. 12 Hd. 105]. 


68. Perry v. Perry, 60 S.W. 855, 
110 Ky. 16, 22 Ky.L. 15138; Van Brunt 
Vovan Brunt, 19) N.B: 60,7 da ONY: 
178; In re Bradley’s HMstate, 194 N.Y. 
S. 888, 119 Mise. 2; Cogan v. McCabe, 
BZ. N.Y.S. 48,,.28 Mise. 739: Rogers’ 
Estate, 30 Pa.Dist. 448; In re Drew, 
[1899] 1 Ch. 336; Wilmot v. Demill, 
32.-N:B. 8. 


[a] Use of indefinite article in the 
expression ‘fa husband” does not in- 
dicate such intention. Van Brunt v. 
Van Brunt, 19 N.E. 60, 111 N.Y. 178. 


[b] Lawful wife.—A beauest over 
in a codicil to the “lawful wife” of 
the testator’s son, should the son die 
without issue, applied to any lawful 
wife surviving the son, and not neces- 
sarily to a wife at the date of the exe- 
cution of the codicil. American Nat. 
Bank of Camden v. Morgenweck, 168 


WILLS 


A 


Ordinarily, the 
amyaee 


A. 598, 114 N.J.EHq. 286. 


[c] When used in sense of widow 
of a named person, a wife at the time 
of the death of such person, although 
not the wife at the time of the tes- 
tator’s death, will take. In re Harris, 
136 N.Y.S. 711, 152 App.Div. 52 [aff 
99 N.E. 1108, 206 N.Y. 690]. 


[d] Intention held shown.—Perry 
v. Perry, 60 S.W. 855, 110 Ky. 16, 22 


cee 1513; In re Drew, [1899] 1 Ch. 
fe] Statutory provision as to time 


will shall speak and take effect (1) 
does not affect the rule. Perry v. Per- 
ry, 60.S.W.. 855, 110 Ky. 16,. 22 Ky... 
1518, 6 Prob.Rep.Ann. 433. (2) Stat- 
utory provisions as to time _ will 
Speane generally see supra §§ 1168-— 


69. In re Mook’s Mstate, 167 N.Y. 
S. 170 [aff-167 N.Y.S. 1114, 181 App. 
Div. 934]. 


70. Williams v. Fundingsland, 221 
P. 1084, 74 Colo. 315, 63 A.L!R. 77. 


71. See Williams v. Fundingsland, 
supra (dictum). 


72. Williams v. Fundingsland, su- 
pra, 


[a] Particular words held to en- 
large meaning.—The indefinite article 
“a” used in the sense of “any.” il- 
liams v. Fundingsland, 221 P. 1084, 74 


Colo. 315, 63 A.L.R. 77. 


Indefinite article “a” as meaning 
“any”? generally see A § 1. 


73. See Williams v. Fundingsland, 
221, P.. 1084, 74 Colo. 315, 63 A.L.R. 
77 (dictum). 


74 In re Gruendike’s Estate, 98 P. 
1057, 154 Cal. 628; Lavender v. Rosen- 
heim, 72 A. 669, 110 Md. 150, 182 Am. 
S.R. 420; Bullock v. Zilley, 1 N.J.Eq. 
489; In re Jones’ Estate, 60 A. 915, 
211 Pa. 364, 107 Am.S.R. 581, 69 L.R.A. 
940 and note, 3 Ann.Cas. 221 and note, 
Read eainie ea 490 [aff 29 Pa.Co. 


75. Taylor v. Higgs, 95 N.E. 


202 N.Y. 65. 


76. Parker v. Oliver, 158 A. 146, 52 
Iago ly alaly(e 


77. Hardy v. Smith, 136 Mass. 328. 
See McDole v. Thurm, 114 N.E. 542, 
ee OE 200, L.R.A.1917B 1150 (dic- 
um). 


[a] Conclusiveness.—The fact 
that a person is the lawful husband 
is strong, and of itself plenary proof 
that he was the person intended;‘ but 
it is not conclusive, and may be con- 
trolled by. stronger contrary evidence. 


30, 


[§ 1221 


testator then had knowledge, the divorced wife will 
be deemed intended to be designated by “wife. 
The invalidity of a divorce of the testator’s wife, of 
which invalidity the testator had knowledge at the 
time the will was made, does not affect a testamen- 
tary gift to such wite.’® 
testator’s marriage is invalid because of the wife’s 
prior undissolved marriage to another still living, if 
the testator’s marriage was not induced by fraud, a 
gift to the wife sufficiently describes the benefici- 
In the use under discussion, the terms “hus- 
band”’?? and “wife”’’’ have for their primary mean- 
ing only those persons who are lawfully and actual- 
ly living together as husband and wife; but the 
meaning of both “husband”?® and “wife’”®® is a ques- 
tion of the intention of the testator; and where the 
intention of the testator is otherwise, both “hus- 
band”! and “wife”’82 may be construed to extend 


NTA 


Likewise, even though the 


Hardy v. Smith, 136 Mass. 328. 


Primary meaning of “husband” gen- 
erally see Husband and Wife § 2. 


78. McDole v. Thurm, 114 N.E. 542, 
276 Ill. 200, L.R.A.1917B 1150. 


[a] Where named person is desig- 
nated as witfe, no one else can claim 
such position under the will.. Gelston 
Pei sn 78. -N.Y., 275. -[aff 16 Hun 


Primary meaning of “wife” general- 
ly see Husband and Wife § 3 


79. Hardy v. Smith, 136 Mass. 328. 
[a] No vested right to be legatee 
exists in the husband. -Hardy v. 


Smith, 136 Mass. 328. 


80. Pastene v. Bonini, 44 N.E. 246, 
166 Mass. 85. ' 


81. Hardy v. Smith, 136 Mass. 328. 
See McDole v. Thurm, 114 N.E. 542, 


276 Ill. 200, L.R.A.1917B 1150 (dic- 
tum). 
[a] Although unlawful or immoral 


purpose to put another in the place 
of the husband appears, the court is 
not asked to carry out that purpose, 
but only to find whether it existed. 
Hardy v. Smith, 136 Mass. 328. 


“Husband” generally as meaning 
man not legal husband see Husband 
and Wife § 2. 


82. McDole v. Thurm, 114 N.E. 542, 
543, 276 Ill. 200, L.R.A.1917B 1150 [cit 
Cye]; Pastene v. Bonini, 44 N.E. 246, 
166 Mass. 85; Powers v. McHachern, 
7 S.C. 290; In re Weymouth, 161 N.W. 
373, 165 Wis. 455. 


[a] Where gift is to named person 
as wife, the testator’s intention that 
such person take will control, even 
though such person is not the testa- 
tor’s lawful wife. Prentice v. Achorn,. 
2 Paige (N.Y.) 30; Klein v. Hayck, 5 
Redf.Surr. (N.Y.) 210; McGuire’s Wil, 
Tuck.Surr. (N.Y.) 196; Dicke v. Wag- 
ner, 70 N.W. 159, 95 Wis. 260; In re 
Smalley, [1929] 2 Ch. 112. 


_[b] Not condition.—The designa- 
tion identifies the person, but is not 
a condition to take. In re Weymouth, 
161 N.W. 373, 165 Wis. 455. 


[c] Provision in lieu of legal 
rights.—A gift to “my wife,” although 
coupled with a clause that such gift 
is in lieu of her legal rights, refers 
to a person in the ostensible relation 
of wife, since the testator may have 
supposed that such person has legal 


rights. Pastene v. Bonini, 44 .B. 
246, 166 Mass. 85. ‘ Ne 
{d] Intention held shown.—Mc- 


Dole v. Thurm, 114 N.B. 542, 276 Ill. 
200, L.R.A.1917B 1150; Pastene vy. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1221-1293] 


. 


to those who are in the ostensible relation of hus- 


band and wife. 


[§ 1222] k. Issue‘*—(1) In General. In appli- 
cation of the universal doctrine’? that in the con- 
struction of a will the intention of the testator is to 
govern when it ean be ascertained from the will 
itself, and is not inconsistent with the rules of law,*® 


the meaning to be given the word 


in a will in designating beneficiaries, depends on the 
intent with which the testator used it,3® which in- 
tent is to be deduced from the entire will’’ consider- 
ed in the light of the circumstances presumed to be 
known ,to the testator at the time he executed the 
The term is to be given its legal import,’? 
unless something is discovered in the will clearly in- 
dieating a meaning inconsistent therewith.®°® 


will.88 
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parts of the will in such fashion as clearly to indi- 


cate his understanding of the term, such indicated 


“Issue,” as used 


Again, | limitation.2 


the plain and ordinary meaning is to be given the 


term,°? unless it appears, from an examination of the 
will, that it is used in a special or peculiar sense.°? 


Further, where the testator has used the term in 


Bonini, 44 N.E. 246, 166 Mass. 85; 
Powers v. McWachern, 7 S.C. 290; In 


Beet cxaeourn, 161 N.W. 378, 165 Wis. 


“Wife” generally as meaning wo- 
man not lawful wife see Husband and 
Wife § 3. 

83. Defined generally see Issue 33 
(GLAS wre) Ata ere 


Term as used in statutes relating 
to revocation of will see supra § 541i 
in 68 C.J. 


84. See supra § 1118. 


85. Union Safe Deposit, etc., Co. v. 
Dudley, 72 A. 166, 104 Me. 297; Ether- 
idge v. Eagles- House Realty Co., 102 
ScH. 609, 179 N.C. 407. 


86. Conn.—Ansonia Nat. Bank vy. 
Kunkel, 136 A. 588, 105 Conn. 744. 


Iowa.—Brisbin v. Huntington, 103 
N.W.' 144, 128 Iowa 166, 5 Ann.Cas. 
931 and note, 10 Prob.Rep.Ann. 507. 


Me.—Union Safe Deposit, etc., Co. v. 
Dudley, 72 A. 166, 104 Me. 297. 


Md.—Shreve vy. Shreve, 43 Md. 382. 


N.Y.—Daly v. Greenberg, 23 N.Y.S. 
582, 69 Hun 228, 230 [quot Palmer v. 
Horn, 84 N.Y. 516 (aft 20 Hun 70)]; 
Soper v. Brown, 20 N.Y.S. 30, 65, Hun 
155 [aff 32 N.E. 768, 136 N.Y. 244, 32 
Am.S.R. 731]; In re Milnor’s Estate, 
149 N.Y.S. 1064, 87 Misc. 528, 12 Mills 
Surr. 516. 


N.C.—Etheridge v. Bagles-House 
Realty Co., 102 S.E. 609, 179 N.C. 407. 


Pa.—aIn re Duckett’s Estate, 63 A. 
830, 214 Pa. 362. 


Eng.—In re Birks, [1900] 1 Ch. 417 
[rev T1899) AC ne 7031. 


See Greenfield v. Lauritson, 137 N. 
B. 818, 306 Ill. 279; Connertin v. Con- 
eannon, 259 P. 290, 122 Or. 387 (both 
dictum). 


[a] Im gift tb issue of deceased 
nephews and nieces of the share the 
nephews and nieces legally represent- 
ed by such issue would be entitled to 
if living, the words ‘legally repre- 
sented by such issue” limit those en- 
titled under “issue” to those who 
would take under the distribution and 
descent statutes. Skinner v. Boyd, 
#30 Al 22, 98 Nideliq. 55,.[afl'1344 A. 
919, 100 N.J.Eq. 355]. 


{b] Meaning of “lawful issue,” as 
used in a will in designating the bene- 


ficiaries, depends on the intention of 
the testator. In re Duckett’s Estate, 
63 A. 830, 214 Pa. 362. 


_(c] Provision fer testator’s sur- 
viving nieces “or their issue” refers 
only to the issue of deceased nieces. 
Equitable Trust Co. vy. Garton, 157 A. 
555, 10 N.J.Misc. 71. 


87. Ansonia Nat. Bank v. Kunkel, 
136 A. 588, 105 Conn. 744; Brisbin, v. 
Huntington, 103 N.W. 144, 128 Iowa 
166, 5 Ann.Cas. 931 and note, 10 Prob. 
Rep.Ann. 507; Union Safe Deposit, 
etc., Co. v. Dudley, 72 A. 166, 104 Me. 
297; Daly v. Greenbers; Dot Neyo: 
582, 69 Hun 228, 230 [quot Palmer v. 
Horn, 84 N.Y. 516 (aff 20 Hun 70)]. 
See Greenfield v. Lauritson, 137 N.E. 
818, 306 Ill. 279 (dictum). 


88. Ansonia Nat. Bank v. Kunkel, 
186 A. 588, 105 Conn, 744; Brisbin v. 
Huntington, 103 N.W. 144, 128 Iowa 
166, 5 Ann.Cas. 931 and note, 10 Prob. 
Rep.Ann. 507; Daly v. Greenberg, 23 
N.Y.S. 582,.69 Hun 228, 230 [quot 
Palmer v. Horn, 84 N.Y. 516 (aff 20 
Hun 70)]. 


89. Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431; In re 
Duckett’s Estate, 63 A. 830, 214 Pa. 


362. 
90. Inre Duckett’s Estate, supra. 
$1. In re Duckett’s HWstate, supra. 
$2. In re Duckett’s Estate, supra. 
93. In re Duckett’s Estate, supra. 
94 In re Duckett’s Estate, supra. 
95. Iowa.—Brisbin v. Huntington, 


103 N.W. 144, 128 Iowa 166, 5 Ann. 
Cas. 931 and note, 10 Prob.Rep.Ann. 
507. 


Me.—Union Safe Deposit, ete., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


Mo.—Freund v. Se eek 6 S.W. 


(24) 673, 222 Mo.App. 901 


N.Y.—Daly v. Greenberg, 23 N.Y.S. 
582, 69 Hun 228, 230 [quot Palmer v. 
Horn, 84 N.Y. 516 (aff 20 Hun 70)]. 


Eng.—-Orford v. Churchill, 3 Ves.&B. 
59, 35 Reprint 401. 
See to same effect Rhode Island 


Hospital Trust Co. v. Bridgham, 106 
A. 149, 42 R.I. 161, 5 Av LR. 185. 


9544. Shreve v. Shreve, 43 Md. 382. 


$6. In re Bvrne, 32 ™. (2d) 189 [cert 
den sub nom. Mohr vy. Bielaski, 50 S.Ct. 


meaning will be given it in other appearaneces,°?? un- 
less his contrary meaning is discoverable.%4 
said to be an ambiguous®® or equivocal®®” term. In 
its use in designating beneficiaries to take under a 
will, the term is primarily one of limitation,®°® and 
while the context may show that it is used as a word 
of purchase,®* such construction will‘not be given it 
unless other language of the will requires it in order 
to carry out the intention of the testator. 
ever, this is not a universal rule, and it has been held 
that the term will be construed to be a word of pur- 
chase,°® unless it appears from the context and sur- 
rounding circumstances to have been used as one of 


itis 


How- 


[§ 1223] (2) Primary Meaning. As used in a. 
will designating beneficiaries, the word 


“issue” has 


17, 280 U.S. 557, 74 L.Ed. 612]; In re 
Packer’s Hstate, 92 A. 70, 246 Pa. 116; 
Stout v. Good, 91 A. 613, 245 Pa. 383; 
Arnold v. Muhlenberg: College, 76 A. 
30,°227 Pa. 321; Baxter v. Barly, 127 
S.E. 607, 131 S:C. 374. 


S72 Stout v. Good, 91 A. 613, 245 
Pai 738s MeATNOLAINIY. Muhlenberg Col- 
lege, 76 On 30, 227 Pa. 321. 


[a] In bequest of personalty the 
word “issue’’ is more readily con- 
strued as a word of purchase than it 
is in a devise of realty. Rhode Is- 
land Hosnyital Trust Co. v. Bridgham, 
106 A. 149, 42 RI. 161,°5 A-B.Re £85: 


[b] Intention held shown.—(1) A 
gift to “issue as by the laws of Penn- 
sylvania the estates of persons dying 
intestate are disposed of’ uses the 
word as a word of purchase. Heiss’ 
Eist., 1) Pa-Co: 397; 17) Waly. N.C. (235. 
(2) The words ‘and his issue’ in 
the residuary clause of a will drawn 
to include real, personal, and mixed 
property construed as showing the 
testator’s intention that the words 
“and his issue’ be construed words 
of purchase. Rhode Island Hospital 
Trust Co. v. Bridgham, 106 A. 149, 42 
BGT. G5. AR sb @) Generally. 
Cochrane v. Schell, 35 N.E. 971, 140 


[ce] Intention held not shown.—In 
igre eee Estate, 92 A. 70, 246 Pa. 


98. Arnold vy. Seren! College, 
76 A. 30, 227 Pas 321 


99. Greenwich Trust Co. v. Shive- 
ly, 147 A. 367, 110 Conn. 117; Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744; Middletown Trust Co. v. 
Gaffey, 112 A. 689, 96 Conn. 61 [quot 
Stamford Trust Co. v. Lockwood, 119 
A. 218, 220, 98 Conn. 337 (quot Wal- 
lace v. Wallace, 130 A. 116, 119, 103 
Conn. 122) Comstock v. Bridgeport 
Trust Co., 138 A. 440, 106 Conn. 514, 
517]; Kern’s Est., 18 Pa.Co. 116. 


1. Greenwich Trust Co. v. Shively, 
147 A. 367, 110 Conn. 117; Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744; Middletown Trust Co. v. 
Gaffey, 112 A. 689, 96 Conn. 61 [quot 
Stamford Trust Co. v. Lockwood, 119 
A. 218, 220, 98 Conn. 337 (quot Wal- 
lace v. Wallace, 130 A. 116, 119, 103 
Conn. 122) Comstock v. Bridgeport 
ath Co., 138 A. 440, 106 Conn. 514, 
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for its primary,? presumptive,? or general* meaning | heirs of the body® or lineal descendants generally,® 


2. Conn.—Mooney v. Tolles, 149 A. 
515, 111 Conn. 1, 70 A.L.R. 608; Union 
& New Haven Trust Co. v. Sherwood, 
147 A. 562, 110 Conn. 150; Greenwich 
Trust Co. v. Shively, 147 A. 367, 110 
Conn. 117; Ansonia Nat. Bank vy. Kun- 
kel, 136 A. 588, 105 Conn. 744; Daskam 
v. Lockwood, 130 A. 92, 103 Conn. 54; 
Middletown Trust Co. v. Gaffey, 112 
A. 689, 96 Conn: 61 [quot Stamford 
Trust Co. v. Lockwood, 119 A. 218, 
220, 98 Conn. 887 (quot Wallace v. 
Wallace, 130 A. 116, 119, 103 Conn. 
122) Comstock v. Bridgeport Trust Co., 
138 A. 440, 106 Conn. 514, 517]; Hoad- 
ley v. Beardsley, 93 A. 535, 89 Conn. 
270; Baton v. Eaton, 91 A. 196, 88 
Conn. 286; Bartlett v. Sears, 70 A. 
33, $1 Conn. 34. 


Me.—Union Safe Deposit, etc., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


N.J.—Inglis v. McCook, 59 A. 630, 
68 N.J.Eq. 27. 


N.Y.—Palmer vy. Horn, 84 N.Y. 516 
Laff 20 ‘Hun 70]; In re Farmers’ Loan 
& Trust Co., 148 N.Y.S. 574, 163 App. 
Div. 533, 13 Mills Surr. 248, 2 A.L.R. 
910 [mod on other grounds 107 N.E. 
340, cite. Ne You L68 li) Seitz v2.0 Navien- 
sham, 126 N.Y.S. 801, 141 App.Div. 903 
[mod on other grounds 98 N.E. 385, 
205 N.Y. 197]; In re Sanders’ Estate, 
266 N.Y.S. 894, 148 Mise. 776; In re 
Van Etten’s Estate, 240 N.Y.S. 378, 
136 Misc. 436; In re Cotheal’s Estate, 
202 NEY) 68,0121 Mise. 66555 In re 
Wienholz’s Estate, 157 N.Y.S. 677, 94 
Mise. 55, 16 Mills Surr. 263; In re Mil- 
nor’s Hstate, 149 N.Y.S. 1064, 87 Misc. 
528, 12 Milis Surr. 516; Harrison v. 
M’ Adam, 76. IN.Y.S. 701; .88. Mise. ey 
Morrow v. McMahon, val INDY. 09 Gil 
35 Mise. 348. 


R.I.—Pearce v. Rickard, 26 A. 38, 
18 R.T. 142, 49 Am.S.R.~755, 19 L.R.A. 
472. 

3. Union & New Haven Trust Co. 
v. Sherwood, 147 A. 562, 110 Conn. 
150; Greenwich Trust Co. v..Shively, 
147 A. 367, 110 Conn. 117; Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744; Middletown Trust Co. v. 
Gaffey, 112 A. 689, 96 Conn. 61 [quot 
Stamford Trust Co. vy. Lockwood, 119 
A. 218, 220, 98 Conn. 337 (quot Wallace 
v. Wallace, 130 A. 116, 119, 103 Conn. 
122) Comstock v. Bridgeport Trust 
Co., 138 A. 440,-106 Conn. 514, 517]; 
Hoadley v. Beardsley, 93 A. 535, 89 
Conn. 270; In re Morningstar’s Will, 
257 N.Y.S. 240, 143 Misc. 6205 In’ re 
Beach’s Estate, 151 A. 654, 103 Vt. 
70; In re Murnham, [1918] 2 Ch. 196; 
Sibley v. Perry, 7 Ves.Jr. 522, 32 Re- 
print 211; In re Embury, 109 L.T.Rep. 
IN...) bid. 


4 Union Safe Deposit, etc., Co. v. 
Dudley, 72 A. 166, 104 Me. 297; Drake 
v. Drake, 32 N.H. 114, 1384 N.Y. 220, 
17 L.R.A. 664; Metropolitan Trust Co, 
v. Rankin, 134 N.Y.S. 462, 74 Misc. 
542; Wright v. Mercein, 69 N.Y.S. 
936, 34 Misc. 414; In re Birks, [1900] 
1 Ch. 417 [rev [1899] Che Osh: 


5. Conn.—Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 110 
Conn. 150; Greenwich Trust Co. v. 
Shively, 147 A. 367, 110 Conn. 117; 
Ansonia Nat, Bank v. Kunkel, 136 A. 
588, 105 Conn. 744; Middletown Trust 
Co. v. Gaffey, 112) A. 689, 96 Conn. 61 
[quot Stamford Trust Co. v. Lock- 
wood, 119 A. 218, 220, 98 Conn. 337 
(quot Wallace v. Wallace, 130 A. 116, 
119, 103 Conn. 122) Comstock v. 
Bridgeport Trust Co., 1388 A. 440, 106 
Conn, 514, 517]. 


Iowa.—Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 166, 5 Ann.Cas. 


931, 10 Prob.Rep.Ann. 507. 


Kan.—Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431. 


Md.—Shreve y. Shreve, 43 Md. 382. 


Neb.—Seybert v. Seybert, 224 N.W. 
1, 118 Neb. 246. 


N.J.—Wright v. Gaskill, 72 A. 108, 
74 N.J.Eq. 742. 


N.Y.—Harrison v. McAdam, 76 N.Y. 
S. 701, 38 Misc. 18. 


N.C.—Edmundson y. Leigh, ‘126 Ss. 
EH. 497, 189 INC. 196: 


Pa.—In re Packer’s Estate, 92 A. 
70, 246 Pa. 116; Stayman v. Paxson, 
70 A. 808, 221 Pa. 446; Beckley v. 


Riegert, 61 A. 641, 212 Pa. 91, 11 Prob. 
Rep.Ann. 74; Pearce v. Hubbard, 25 
A. 231, 132) Pa. 18; Wistar v. Seott, 
105 Pa. 200..51 Am.R. 197; Robins v. 
Quinliven, 79 Pa. 333; Middleswarth’s 
Adm’r v. Blackmore, 74 Pa. 414; Klepp- 
ner v. Laverty, 70 Pa. 70; McKee v 
McKinley, 33 Pa. 92; Wistar v. Gilli- 
lan, 1 PaiCas,; 435, 4 A. 8153 Swift's 
Estate, 3 Pa.Dist.&Co. 553; SBirely’s 
Histave yds ba. Dists 3955 Harts Hs ts a7 
Pa.Co: 369. 


R.I.—Rhode Island Hospital Trust 
Co. v. Bridgham, 106 A. 149, 42 R.I. 
161, 5 A’TAR! 185; 


S.C.—Thomson y. Russell, 128 S.E. 
421, 131. S.C. 529; Adams -v.' Verner, 
SOt SH oils WOZISsOr ee Remberts ive 
WVielOe ITT IS BAG 59) 89 TSC 1: 98502 AG 
L.R. 918; Carolina Bond; etec., Co. v. 
Caldwell, 68 S.E. 640, 86 S.C. 331. 


Eng.—Woodhouse vy. Herrick, 1 Kay 
& J. 352, 69 Reprint 494. 
[a] “Surviving issue” 
heirs of the: body. Guy v. Osborne, 

“4 SdGY 6175 90 1 SiC. 290: 


6. Ala.—Reynolds v. Love, 68 So. 
27, 191" Alas 218: 


Conn.—Mooney y. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Union & 
New Haven Trust Con iy: Sherwood, 
147 A. 562, 110 Conn. 150; Greenwich 
Trust Co. v. Shively, 147 A. 367, 110 
Conn. 117; Ansonia Nat. Bank v. Kun- 
kel, 136 A. 588, 105 Conn. 744; Daskam 
v. Lockwood, 130 A. 92, 103 Conn. 54; 
Middletown Trust Co. v. Gaffey, 112 
A. 689, 96 Conn, 61 [quot Stamford 
Trust Co. v. Lockwood, 119 A. 218, 220, 
98 Conn. 337 (quot Wallace v. Wal- 
lace, 130 A. 116, 119, 103 Conn. 122) 
Comstock v. Bridgeport Trust Co., 138 
A. 440, 106 Conn. 514, 517]; Hoadley 
Vv. Beardsley, 93 A. 535, 89 Conn. DANS 
Palms v. Sears, 70 A. 30» ot Conn. 


Del.—In re Frist’s Estate, (Ch.) 161 
A. 918; Security Trust & Safe De- 
posit Co. v. Lockwood, 118 A. 225, 13 
Del.Ch. 274. 


D.C.—Jewell vy. Graham, 57 App.D. 
C. 391, 24 F.(2d) 257 [cert den 277 U.S. 
596, 48 S.Ct. 559, 72 L.Ed. 1006]. 


Iowa.—Brisbin y. Huntington, 103 
N.W. 144, 128 Iowa 166, 5 Ann.Cas. 
931, 10 Prob.Rep.Ann. 507. 


Kan.—Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431. 


Me.—Union Safe Deposit, etc., 
v. Dudley, 72 A. 166, 104 Me. 297. 


Mass.—Gardiner v. Everett, 134 N. 
H. 372, 240 Mass. 536; Welch v. Colt, 
117 N.B. 834, 228 Mass. 511; Jackson 
v. Jackson, 26 N.E. 1112, 153 Mass. 
374, 25 “AmiS:R. 643,001 RAY 9305 
and note; Hills v. Barbard, 25 N.E. 
96, 152 Mass. 67. 


N.J.—Skinner v. Boyd, 130 A. 22, 98 
N.J.Eq. 55 [aff 134 A. 019, 100 N.J.Eq. 


may mean 


Co. 


355]. 


N.Y.—Riker v. Gwynne, 94 N.E. 632, 
201 N.Y. 148; New York L. Ins., etc., 
Col va Vieley dio NED 311, LeLNayYs dis 
76 Am.S.R. 238, 5 Prob.Rep.Ann. 197; 
Chwatal v. Schreiner, 43 N.E. 166, 
148 N.Y. 683; Drake v. Drake, 32 N.E. 
114, 134 N.Y. 220, 17 L.R.A. 664; Palm- 
er v. Horn, 84 N.Y. 516 [aff 20 Hun 
70]; In re Brooklyn Trust Co., 187 N. 
Y.S. 733, 196 App.Div. 355; In re Farm- 
ers’ Loan & Trust Co., 148 N.Y.S. 574, 
163 App.Div. 533, 13 Mills Surr. 248 
[mod on other grounds 107 N.E. 340, 
213 N.Y. 168, 2 A.L.R. 910]; Rasquin 
v. Hamersley,137 N.Y.S. 578, 152 App. 
Div. 522 [aff 102 N.E. 1112, 208 N.Y. 
630]; Seitz v. Faversham, 126 N.Y.S. 
801, 141 App.Div. 903 [mod on other 
Srounds 498) NUE. 1385512205) IN 97 gs 
Matter of Tenney, 93 N.Y.S. 811, 104 
App.Div. 290; Wilson y. Wilson, 78 
N.Y.S. 408, 76 App.Div. 232; Soper v. 
Brown, 20 N.Y.S. 30, 65 Hun 155 [aff 
32_N.B. 768, 136 N.Y--244, 32 Am-SuR, 


(31)5 Post 'v.“Horning, 6 N.YiSt. 716, 
43 Hun 637; In re Sanders’ Estate, 
266 N.Y.S. 894, 148 Mise. 776; In re 
Morningstar’s Will, 257 N.Y.S. 240, 
‘143 Mise. 620; In re Leonard’s Will, 
256 N.Y.S. 355, 143 Misc. 172; In re 
Sheffer’s Will, 249 N.Y.S. 102, 139 


Misc. 519; In re Van Etten’s Estate, 
240 N.Y.S. 378, 136 Mise. 436; In re 
Cotheal’s Estate, 202 N.Y.S. 268, 121 
Misc. 665; In re Schuster’s Will, 181 
N.Y.S. 500, 111 Mise. 534; In re Law- 
rence’s Hstate, 18h NvY.S.- 4938), Fal 
Misc. 524; In re Durant’s Estate, 178 
N.Y.S. 111, 109 Mise. 62 [mod on other 
grounds sub nom. In re Farmers’ Loan 
S&TrUSt Co.) H&SMNIVES = soo oe A DIE 
Div. 80 (rev on other grounds 131 N. 
BH. 562, 231 N.Y. 41)]; In re Wienholz’s 
Estate, POT ANGELS: 677, 94 Misc. 55, 16 
Mills Surr. 263; In re Union Trust 
Co., 151 N.Y.S. 246, 89 Mise. 69, 13 
Mills Surr. 518 [mod on other grounds 
LS56.IN.Y Soe, dO eA ppEbiva wll Game 
Mills Surr. 514 (motion den 113 N.E. 
1067, 218 N.Y. 693 [mod 114 N.E. 1048, 
219 N.Y. 537 (aff 116 N.E 1080, 220 
N.Y. 657)])]; In re Milnor’s Estate, 
149 N.Y.S. 1064, 87 Misc. 528, 12 Mills 
Surr. 516; In re Bauerdorf, 138 N.Y.S. 
682,77 /Mise.655, 9 Mills Surr. 464; 
Metropolitan Trust Co. v. Rankin, 134 
N.Y.S: 462, 74° Mise. 542; Clark -v. 
Kittenplan, 118 N.Y.S. 404, 63 Misc. 
122; Bassett v. Wells, 106 N.Y.S. 1068, 
56 Mise. 81; Harrigon v. McAdam, 76 
N.Y.S. 704, 38 Misc. 18; Matter of U. 
SHeErust Co., 73 N.Y.S. 635, 36 Misc. 
378, 2 Mills Surr. 367; Morrow v. Mc- 
Mahon, 71 N.Y.S. 961, 35 Misc. 348; 
Wright v. Mercein, 69 N.Y.S. 936, 34 
Mise. 414; U. S. Trust Co. v. Tobias, 
4. NMY.S.p2ld, 2le ADDN Casa 3923 


N.C.—Edmundson vy. Leigh, 126 S. 
EB. 497, 189 N.C. 196; Etheridge v. 
Eagles-House Realty Co., 102 S.E. 609, 
179 N.C. 407. 


Ohio.—Rieck v. Richards, 178 N.H. 
276, 40 Ohio App. 201; Watson v. Wat- 
son, 171 N.BH. 257, 34 Ohio App. 311. 


Pa.—In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394; Wistar v. Scott, 105 
Pa. 200, 51 Am.R. 197; Wistar v. Gil- 
lilan, 1 Pa.Cas. 435,14 A. 815; Lucas’ 
Hst., 14 Pa.Dist.&Co. 624; Bucher’s 
Estate, 5 Pa.Dist.&Co. 437; Birely’s 
HISt,,. 21 sea. Como. 


R.I.—Smith v. Bradford, 164 A. 272, 
51 RI. 289; Newport. Trust Co. v. 
Newton, 139 A. 793, 49 R.I. 98; Rhode 
Island Hospital Trust Co. v. Bridg- 
ham, 106 A. 149, 42 R.I. 161, 5 A.L.R. 
185; Hartwell v. Tefft, 35 A. 882, 19 
R.I. 644, 34 L.R.A. 500;- Gammell v. 
Ernst, BIA, 222, 19 TET 292; Pearce 
Vv. Rickard, 26 A. 38, 18 ale 142, 49 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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thus including children,’ 


Am.S.R. 755, 19 L.R.A. 472. 


S.Cc.—Glenn v. Glenn, 21 S.C. 308; 
Corbett v. Laurens, 26 S.C.Eq. 301; 
Burleson v. Bowman, 18 S.C.Eq. 111. 


Tex.i—Munger v. Munger, (Civ. 
App.) 298 S.W. 470. 


Vt.—In i Peete Estate, 151 A. 
654, 103 Vt. 


Eng.—In re PAS. [1924] 2 Ch. 
276; In re Murnham, [1918] 2 Ch. 196; 
In re Birks, [1900] 1 Ch. 417 [rev 
[1899] 1 Ch. 703]; In re Swain, [1918] 
1 Ch, 399, 574; In. re Embury, 109.L. 
T.Rep.N.S. 511; Sibley v. Perry, 7 
Ves.Jr. 522, 32 Reprint 211; Orford v. 
eel, 3 Ves.&B. 59, 35 Reprint 
401. 


See Connertin v. Concannon, 259 P. 
290, 122 Or. 387 (dictum). 


[a] Other statement.—The word 
“issue” is frequently used to carry a 
gift into remoteness of the blood. 
In re Watson’s Will, 258 N.Y.S. 755, 
144 Mise. 213 [mod on other grounds 
262 N.Y.S. 394, 237 App.Div. 625 (mod 
on other grounds 186 N.E. 787, 262 N. 
Y. 284) 1]. 


[b] “Issue of his body” may mean 
lineal descendants. Wilkins v. Row- 
an, 185 N.W. 437, 107 Neb. 180; Tan- 
tum v. Campbell, 91 A. 120, 83 N.J.Hq: 
361. See to same effect Eaton v. EKa- 
ton, 91 A. 196, 88 Conn. 286. 


[ce] “Surviving issue” ordinarily 
means descendants generally. Mun- 
a ee (Tex.Civ.App.) 298 S. 


[d] Descendants of deceased per- 
sons may be included in the term. 
Matter of Cornell, 5 Dem.Surr. (N.Y.) 
88; Watson v. Watson, 34 Ohio App. 
311, 171 N.E. 257; Munger v. Munger, 
(Tex.Civ.App.) 298 S.W. 470. 


[e] “Ihegal issue,” as used in a 
will in designating beneficiaries, un- 
explained by the context, means de- 
scendants' generally. Schmidt v. 
Jewett, 88 N.E. 1110, 195 N.Y. 486, 133 
Am.S.R. 815. 


“awtul issue.’”—The phrase 
“lawful issue,’’ used in the text sense, 
means descendants.” Phelps v. Cam- 
eron, 96 N.Y.S. 1014, 109 App.Div. 798; 
In re Van Cleef, 157 “NLY.S. 549, 92 
Misc. 689, 15 Mills Surr. 384; Morrow 
v. McMahon, 71 N.Y.S. 961, 35 Misc 
348; Miller’s Appeal, 52 Pa. 113. See 
also Riker v. Gwynne, 124 N.Y.S. 124, 
139 App.Div. 423 [mod on_ other 
grounds 94 N.E. 632, 201 N.Y. 143] 
(lawful issue). 


7. N.J.—Security Trust Co. v. 
Lovett, 79 A. 616, 78 N.J.Eq. 445. 


N.Y.—Riker v. Gwynne, 94 N.E. 632, 
201 N.Y. 143. 


Ohio.—Watson v. Watson, 171 N.E. 
257, 34 Ohio App. 311. 


S.C.—Thompson y. Russell, 128 S. 
EB. 421, 131 S.C. 529; Corbett v. Laur- 
ens, 26 S.C.Eq. 301. 


(ne -eHebgen v. Neale, L.R. 11 Eq. 


[a] Child never heard to cry, and 
who did not live, but whose heart 
beats were perceptible and could be 
heard, although no respiration could 
be induced, was born alive, and was 
“issue,” within a will. In re Union 
Trust Co., 151 N.Y.S. 246, 89 Misc. 69, 
13 Mills Surr. 518 [mod on other 
grounds 156 N.Y.S. 32, 170 App.Div. 
176, 15 Mills Surr. 514 (motion den 
113 N.E. 1067, 218 N.Y. 693 [mod 114 
-N.E. 1048, 219 N.Y. 537 (aff 116 N.E. 
1080, 220 N.Y. 657)])]. 


grandchildren,® 
_grandchildren,® and other such descendants,’° or de- 
scendants taking by right of representation"! as heirs 


WILLS 


great- 


{[b] “Lawful issue” (1) may in- 
clude children. McGiliis v. McGillis, 
42 N.Y.S. 921, 11 App.Div. 359 [mod 
on other grounds 49 N.E. 145, 154 N. 
Y. 532]. (2) Gift over among “law- 
ful issue”’ of a deceased person may 
include children. Phelps v. Cameron, 
96 N.Y.S. 1014, 109 App.Div. 798; Dix- 
on v. See 42) S.B. 501, 90° S.C. 
Oye Anan Ooo. 


S$.) Ned.—-Securitys “Prust Co.) v. 
Lovett, 79 A. 616, 78 N.J.Eq. 445; Ing- 
lis v. McCook, 59 A. 630, 68 NiJ. Eq. PA 


N.Y¥.—Riker v. Gwynne, 94 N.E. 632, 
201 N.Y. 143. 


Ohio.—Watson v. Watson, 171 N.E. 
257, 34 Ohio App. 311. 


Pa.—Birely’s Estate, 7 Pa.Dist. 395. 


R.I.—Smith vy. Bradford, 164 A. 272, 
51 R.I. 289. 


S.C.—Thompson y. Russell, 128 S. 
E. 421, 131 S.C. 529; Glenn v. Glenn, 
21 S.C. 308; Corbett v. Laurens, 26 
S.C.Eq. 301. 


Seo pad ASS oe v. Neale, L.R. 11 Eq. 
48. 


[a] “Male issue’ of a person in- 
cludes sons of daughters of such per- 
son as distinguished from ‘issue of 
males.’’ Wistar v. Scott, 105 Pa. 200, 
bf “Am. Rr £97 >) Wastar ‘vs SUA, 4 
A. 815, 1 Pa.Cas. 435. 


[b] “Lawful issue” (1) may in- 
clude grandchildren. .MecGillis v. Mc- 
Gillis, 42 N.Y.S. 921, 11 App.Div. 359 
[mod on other grounds 49 N.E. 145, 
154 N.Y. 532]; Miller’s Appeal, 52 Pa. 
113. (2) A son born nearly three 
months after the death of the life 
tenant was held entitled to share in 


the remainder as “lawful issue” of 
the life tenant. In re Wall’s Estate, 
Z45P NOY Sse LOl 23 SeeMiset i213.) 5 C3) 


Under a will directing distribution to 
the life tenant’s issue at his death, 
children of the life tenant who pre- 
deceased the father had no share in 
the remainder. In re Wall’s Estate, 
supra. 


{c] Loss of right.—Under a will 
directing the trustee to pay the in- 
come to children and to give the 
principal to their descendants, a 
grandchild born after the testator’s 
death, but who was legally adopted 
by others before the death of her fa- 
ther, was not entitled to participate 
in distribution of the principal on the 
death of her father, her right to par- 
ticipate having been lost before her 
father’s death by adoption by others. 
Stamford Trust Co. v. Lockwood, 119 
A. 218, 98 Conn. 337. 


{d] Children of living child ordi- 
narily are included. Security Trust 
Co. v. Lovett, 79 A. 616, 78 N.J.Eq. 445. 


9. See cases infra this note. 


[a] Gift over among “lawful is- 
sue” of deceased person may mean 
great-grandchildren. Phelps v. Cam- 
eron, 96 N.Y.S. 1014, 109 App.Div. 798. 


[b] “Lawful issue” includes great- 
grandchildren. See Miller’s Appeal, 
52 Pa. 113 (dictum). 


10. Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445; Watson v. 
Watson, 171 N.E. 257, 34 Ohio App. 
311; Hobgen v. Neale, L.R. 11 Eq. 48. 


11. Union Safe Deposit, ete., Co. 
v. Dudley, 72 A. 166, 104 Me. 297; Dex- 
ter v. Inches, 17 N.E. 551, 147 Mass. 
324. : 


[a] “Issue” may mean those de- 
scendants who have no ancestors liv- 
ing’ and who stand in the place of 


at law,}? or offspring, or progeny.'* 
ing will be given it unless there is a discoverable in- 
tent to the contrary'® from the context of the 
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This mean- 


their deceased ancestors. Dexter v. 
Inches, 17 N.E. 551, 147 Mass. 324. 


12. -Chwatal v. Schreiner, 23 N.Y. 
S. 206, 3 Misc. 192 [aff 29 N.Y.S. 1142, 
ea 611 (aff 43 N.E. 166, 148 N.Y. 


13. Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431; New 
York L. Ins., etc., Co. v. Viele, 55 N.B. 
311, 161 “NUYs tie (6) Am-.S°:R- 2385 5 
Prob.Rep.Ann. 197. 


[a] Intention held shown.—New 
York L. Ins., ete., Co. v. Viele, 55 E 
Sadie DGHS Ni Yae ate Om Ame Suktammce ooo 
Prob.Rep.Ann. 197. 


14. Gardner v. Anderson, 
743, 114 Kan. 778, 116 Kan. 431. 


15. Conn.—Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 110 
Conn. 150; Ansonia Nat. Bank y. Kun- 
kel, 136 A. 588, 105 Conn. 744. 


Me.—Union Safe Deposit, etc., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


Mass.—Welch v. Colt, 117 N.E. 834, 
228 Mass. 511. 


N.J.—Pierson v. Jones, 155 A. 541, 
108 Niwa 453) [att 162. AS 5o0) en 
N.J.Eq. 357]; Security Trust Co. v. 
Levert 79 A. 616, 78 N.J.Eq. 445; 
Coyle v. Coyle, 68 BN. 2 Aime ING ues 
528: Inglis v. McCook, 59 A. 630, 68 
N.J.Eq. 27. 


N.Y.—New York L. Ins., ete., Co. v. 
Viele; 55 IN.) 28 17 ent Ney eli i: 
Am.S.R. 258; 5 Prob.Rep.Ann. 197; 
Chwatal v. Schreiner, 43 N.E. 166, 148 
N.Y. 683; Drake Vv. Drake, 32 N.E. 114, 
134.N.Y. 220, 17 L. R.A. 664; Palmer vy. 
Horn, 84 N.Y. 516 [aff 20 Hun TONS 
In re Brooklyn Trust Co., 187 N.Y.S. 


733, 196 App-Diw. <3553:s Rasquinwev 
Hamersley, 137 N.Y.S. 578, 152 App. 
Div. 522 [aff 102 N.E. 1112, 208.N.Y. 


630]; Seitz v. Faversham, 126 N.Y.S. 
801, 141 App.Div. 903 [mod on other 
grounds 98 N.B...385, 1205, INJYe21971)5 
In re Sanders’ Estate, 266 N.Y.S. 894, 
148 Misc. 776; In re Leonard’s Will, 
256 N.Y-S: 355,143 Mise.<1722 In re 
Schuster’s Will, 181 N.Y.S. 500, 111 
Misc. 5384; In re Union Trust Co., 151 
N.Y.S. 246, 89 Mise. 69, 13 Mills Surr. 
518 [mod on other grounds 156 N.Y. ° 
S. 32, 170 App.Div. 176, 15 Mills Surr. 
514 (motion den 113 N.E. 1067, 218 
N.Y. 693 [mod 114 N.E, 1048, 219 N. 
Y. 537 (aff 116 N.E. 1080, 220 N.Y. 
657)1)]; In re Milnor’s BHstate, 149 
N.Y.S. 1064, 87 Mise. 528, 12 Mills 
Surr. 516; In re Bauerdorf, 138 N.Y. 
S. 682, 77 Misc. 655, 9 Mills Surr. 464; 
Clark v. Kittenplan, 118 N.Y.S. 404, 
63 Mise. 122; Wright v. Mercein, 69 
N.Y.S. 936, 34 Mise. 414. 


N.C.—Etheridge v. Eagles-House 
Realty Co., 102 S.E. 609, 179 N.C. 407. 


Ohio.—Watson v. Watson, 171 N.E. 
257, 34 Ohio App. 311. 


Pa.—In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394. 


R.I.—Rhode Island Hospital Trust 
Co. v. Bridgham, 106 A. 149, 42 R.I. 
161, 5 A.L.R. 185; Hartwell v. Tefft, 
35 A. 882, 19 R.I. 644, 34 L.R.A. 500; 
Gammell v. Ernst, 33 A. 222, 19 R.-. 


292; Pearce v. Rickard, 26 A. 38, 18 
ae 142, 49 Am.S.R. 755, 19 L.R.A. 


S.C.—Glenn iv. Glenn, 21 S.C. 308; 
Burleson v. Bowman, 18 §. Cig.) Lik. 


[a] ‘awful issue” is readily de- 
tached from its primary meaning. In 
re Van Cleef, 157 N.Y.S. 549, 92 Misc. 
689, 15 Mills Surr. 384. 


[b] Rule yields és a very faint 
glimpse of a different intention. In re 
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will,’® or from extraneous facts proper to be consid- 
So, where the intention appears on the face 
of the will that the term is to have a more restricted 
meaning, it will be construed to apply to descendants 
of a particular class only.18 As used in such primary 
sense, the weight of authority is that the word is a 


ered.}* 


Morningstar’s Will, 257 N.Y.S. 240, 
143 Misc. 620; In re Leonard’s Will, 
256 N.Y.S. 355, 143 Mise. 172; In re 
Van Cleef, 163 N.Y.S. 1098, 99 Misc. 
405; In re Bauerdorf, 138 N.Y.S. 673, 
77 Misc. 656, 9 Mills Surr. 465. 


[c] Reason for rule.—The pre- 
sumption that a testator will favor 
heirs of the blood applies. Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744. 


[ad] Contrary intention held not 
shown.—(i) Mooney vy. Tolles, 149 A. 
515, 111 Conn.-1, 70 A.L.R. 608; Com- 
stock vy. Bridgeport Trust Co., 138 A. 
440, 106 Conn. 514; Stamford Trust 
Co. v. Lockwood, 119 A. 218, 98 Conn. 
337; Gardiner v. Everett, 134 N.E. 
372, 240 Mass. 536; Welch v. Colt, 117 
N.E. 834, 228 Mass. 511; Wilkins v. 
Rowan, 185 N.W. 437, 107 Neb. 180; 
Security Trust Co. v. Lovett, 79 A. 
616, 78 N.J.Eq. 445; Seitz v. Faver- 
sham, 98 N.E. 385, 205 N.Y. 197; In re 
Sanders’ Estate, 266 N.Y.S. 894, 148 
Misc. 776; In re Wienholz’s Estate, 
157 N.Y.S. 677, 94 Mise. 55, 16 Mills 
Surr. 263; Williams v. Van Wagenen, 
152 N.Y.S:; 926, 90° Mise..111 [aff 154 
N.Y.S. 1150, 170 App.Div. 896 (aff_114 
N.E. 1087, 219 N.Y. 664)]; In re Mil- 
nor’s Estate, 149 N.Y.S. 1064, 87 Misc. 
528, 12 Mills Surr. 516; In re Bauer- 
dorf, 138 N.Y.S. 673, 77 Mise. 656, 9 
Mills Surr. 465; Metropolitan Trust 
Co. v. Rankin, 134 N.Y.S. 462, 74 Misc. 
542; Bassett v. Wells, 106 N.Y.S. 
1068, 56 Mise. 81; Matter of U. S. 
Trust Co., 73 N.Y.S. 635, 36 Misc. 378, 
2 Mills Surr. 367; Morrow v. McMa- 
hon, ‘71 N.Y.S. 961, 35 Misc. 348; In 
re Smitley, 154 N.Y.S. 1086 [aff 159 
N.Y.S. 1143]; Watson v. Watson, 171 
N-E. (257, 34 Ohio App. 311; In re 
Lockhart’s Estate, 159 A. 874, 306 Pa. 
394; Corbett v. Laurens, 26 S.C.Eq. 
301; Munger vy. Munger, 
App.) 298 S.W. 470; In re Burnham, 
[1918] 2 Ch. 196; Hobgen v. Neale, L. 
R. 11 Eq. 48; Woodhouse v. Herrick, 
‘1 Kay&J. 352, 69 Reprint 494. (2) So 
an intention that .“surviving issue’ 
be construed in a narrow sense has 
been held not shown. Munger v. 
Munger, supra. (3) Under a will de- 
vising property to ‘our issue” or the 
‘issue of issue not living,” it was 
held that the testator intended his 
real estate to go to his own issue and 
to only his own blood, and that he 
intended to exclude any persons who 
were not of his own blood. Bladt v. 
Bladt, 181 N.W. 765, 191 Iowa 1344. 


[e] Intention held shown.—Matter 
of Tenney, 93 N.Y.S. 811, 104 App. Div. 
290; Morrow v. McMahon, 71 N.Y.S. 
961, 35 Mise. 348. 


16. Union & New Haven Trust Co. 
v. Sherwood, 147 A. 562, 110 Conn. 
150; New York L. Ins., etc., Co. v. 
Viele, 55 N.E. 311, 161 N.Y. 11, 76 Am. 
S.R. 238, 5 Prob.Rep.Ann, 197; In re 
Bauerdorf, 138 N.Y.S. 673, 77 Misc. 
656, 9 Mills Surr. 465. 


[a] “Dawful issue” may have a 
restricted meaning where the testa- 
tor’s intention appears from the con- 
text of the will. In re Van Cleef, 157 
N.Y.S. 549, 92 Misc. 689, 15 Mills Surr. 
384. 

17. 


vy. Sherwood, 
150; New York 


Union & New Haven Trust Co. 
147 A. 562, 110 Conn. 
Davins., etcm Cosy. 


(Tex.Civ. | 
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Viele, 55 N.E. 311, 161 N.Y. 11, 76 Am. 
S.R. 238, 5 Prob.Rep.Ann. 197; In re 
Bauerdorf, 138 N.Y.S. 678, .77 Misc. 
656, 9 Mills Surr. 465. 


[a] “Lawful issue’ may have a re- 
stricted meaning where the testator’s 
intention appears from extraneous 
circumstances. In re Van Cleef, 157 
Sneed 549, 92 Misc. 689, 15 Mills Surr. 


18. Inglis v. McCook, 59 A. 630, 68 
N.J.Eq. 27; Beckley v. Riegert, 61 A. 
641, 212 Pa. 91, 11 Prob.Rep.Ann. 74; 
Pearce v. Hubbard, 25 A. 231, 132 Pa. 
18; Wistar v. Scott, 105 Pa. 200, 51 
Am.R. 197; Robins v. Quinliven, 79 
Pa. 333; Middleswarth’s Adm’r v. 
Blackmore, 74 Pa. 414; Kleppner v. 
Laverty, 70 Pa. 70; Wistar v. Gillilan, 
4 A. 815, 1 Pa.Cas. 435; Swift’s EHs- 
tate, 3 Pa.Dist.&Co. 553. 


[a] Slight indications are seized 
upon as manifesting an intention on 
the part of the testator to limit the 
meaning of the term, Brisbin v. 
Huntington, 103 N.W. 144, 128 Iowa 
155, 5 Ann.Cas. 931 and note, 10 Prob. 


Rep.Ann. 507. 
19. dowa.—Brisbin v. Huntington, 
supra. 


Md.—Shreve v. Shreve, 43 Md. 382. 


N.Y.—Drake vy. Drake, 32 N.E. 114, 
134 N.Y. 220,17 L.R.A. 664. 


Pa.—Beckley v. Riegert, 61 A. 641, 
212 Pa. 91, 11 Prob.Rep.Ann. 74; Wis- 
tar v. Scott, 105 Pa. 200, 51 Am.R. 197; 
Robins v. Quinliven, 79 Pa. 333; Mid- 
dleswarth’s Adm’r v. Blackmore, 74 
Pa. 414; Kleppner v. Laverty, 70 Pa. 
70; Wistar v. Gillilan, 4 A. 815, 1 Pa. 
eabeeas Swift’s Estate, 3 Pa.Dist.& 

oO. Oe 


R.I.—Rhode Island Hospital Trust 
Co. v. Bridgham, 106 A. 149, 42 R.I. 
161, 5 A.L.R. 185. 


S.C.—Rembert v. Vetoe, 71 S.E. 959, 
89 S.C. 198; 2 A.TZR. 91& 


[a] “Bodily issue,” as used in a 
will to designate the beneficiaries, or- 
dinarily are words of limitation. 
Duncan y. Harper, 4 S.C. 76. 


20. Greenwich Trust Co. v. Shive- 
ly, 147 A. 367, 110 Conn. 117; Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744; Daskam v. Lockwood, 130 
A. 92, 103 Conn. 54; Middletown Trust 
Co. v. Gaffey, 112 A. 689, 96 Conn. 61 
{quot Stamford Trust Co. v. Lock- 
wood, 119 A. 218, 220, 98 Conn. 337 
(quot Wallace v. Wallace, 130 A. 116, 
119, 103° Conn. 9122); Comstock ‘v. 
Bridgeport Trust Co., 188 A. 440, 106 
Conn. 514, 517]; Hoadley v. Beards- 
ley, 93 A. 535, 89 Conn. 270; Bartlett 
v. Sears, 70.A. 33; 81 Conny 34;~In re 
Bauerdorf, 138 N.Y.S. 682, 77 Misc. 
655, 9 Mills Surr. 464; Metropolitan 
Trust Co. v. Rankin, 134 N.Y.S. 462, 74 
Mise. 542; Clark v. Kittenplan, 118 
N.Y.S. 404, 63 Misc. 122; Lucas’ Hs- 
tate, 14 Pa.Dist.&Co. 624; Birley’s Es- 
tate, 21 Pa.Co. 95; Rhode Island Hos- 
pital Trust Co. v. Bridgham, 106 A. 
149, 42 R.I. 161, 5 ALR. 185. 


21. Greenwich Trust Co. v. Shive- 
ly, 147 A. 367, 110 Conn. 117; Ansonia 
Nat. Bank v. Kunkel, 1386 A. 588, 105 
Conn. 744; Daskam v. Lockwood, 130 
A. 92, 103 Conn. 54; Middletown 
Trust Co. v. Gaffey, 112 A: 689, 96 
Conn. 61 [quot Stamford Trust Co. v. 
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word of limitation,!® but there is authority that in 
such use it is a word of purchase.”° 

[§ 1224] (3) Children—(a) In General. In its 
secondary or restricted meaning,?! which meaning 
will not be given it unless the intention appears from 
the provisions of the will?? or from extrinsi¢ evi- 


Lockwood, 119 A. 218, 220, 96 Conn. 
337 (quot Wallace v. Wallace, 130 A. 
116, 119, 103 Conn. 122); Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 514, 517]; Hoadley v. Beards- 
ley, 93 A. 535, 89 Conn. 270; Union 
Safe Deposit, etc., Co. v. Dudley, 72 
A. 166, 104 Me. 297; Harrison v. Mc- 
Adam, 76 N.Y.S. 701, 38 Misc. 18. 


22. Conn.—Ansonia Nat. Bank v. 
Kunkel, 136 A. 588, 105 Conn. 744; 
Daskam v. Lockwood, 130 A. 92, 103 
Conn. 54; Middletown Trust Co. v. 
Gaffey, 112 A. 689, 96 Conn. 61 [quot 
Stamford Trust-=Co. v. Lockwood, 119 
A. 218, 220, 98 Conn. 337 (quot Wal- 
lace v. Wallace, 130 A. 116, 119, 103 
Conn. 122); Comstock v. Bridgeport 
Trust Co., 138 A. 440, 106 Conn. 514, 
517]; Hoadley v. Beardsley, 93 A. 
535, 89 Conn. 270. 


Del.—In re Frist’s Estate, (Ch.) 161 
A. 918; Security Trust & Safe Depos- 
Ane Ok Lockwood, 118 A. 225, 13 Del. 

. 274, 


Me.—Union Safe Deposit, etce., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


Mass.—Welch v. Colt, 117 N.E. 854, 
228 Mass. 511. 


* N.Y¥.—Chwatal v. Schreiner, 43 N.E. 
166, 148 N.Y. 683; in re Farmers’ 
Lioan & Trust Co., 148 N.Y.S. 574, 163 
App-Div. 533, 13 Mills Surr.: 248) (2 
A.L.R. 910 [mod on other grounds 107 
N.E. 340, 213 N.Y. 168]; In re Sanders’ 
Estate, 266 N.Y.S. 894, 148 Misc. 776; 
In re Van Etten's Hstate, 240 N.Y.S. 
378, 136 Misc. 436; In re Durant’s 
Estate, 178 N.Y.S. 111, 109 Mise. 62 
[mod on other ground In re Farmers’ 
Loan & Trust Co., 183 N.Y.S. 339, 193 
App.Div. 80, and rev on other grounds 
In re Farmers’ Loan & Trust Co., 131 
N.E. 562, 231 N.Y. 41]; Clark v. Kit- 
tenplan, 118 N.Y.S. 404, 63 Mise. 122; 
Wright v. Mercein, 69 N.Y.S. 936, 34 
Mise. 414. 


Pa.—Wistar v. Scott, 105 Pa. 200, 
51 Am.R. 197; Wistar v. Gillilan, 4 
A. 815, 1 Pa.Cas. 435; Lucas’ Hstate, 
14 Pa.Dist.&Co. 624; In re Swift’s Es- 


tate, 3 Pa.Dist.&Co. ‘553. 
R.I.—Newport Trust Co. v. New- 
ton, 1389 A. 793, 49 R.I. 98; Rhode Is- 


land Hospital Trust Co. v. Bridgham, 
106 A. 149, 42 R.I. 161, 5 A.L.R. 185; 
Gammell v. Ernst, 33 A. 222, 19 R.I. 
292; Pearce v. Rickard, 26 A. 38, 1 
has 142, 49 Am.S.R. 755, 19 LRA 


S.E.—Dixon vy. Pendleton, 72 
501, 90 S.C. 8, 2 A.L.R. 915; Dunca 
Harper, 4 S.C. 76. 


_ [a]. Slight indication of testator’s 
intention is sufficient. Palmer v. 
Horn, 84 N.Y. 516 [aff 20 Hun 70]; 
Etheridge v. Eagles-House Realty Co., 
102 S.E. 609, 179 N.C. 407. 


[b] Especially where such con- 
struction will prevent a specific lega- 
cy from falling into the residue, the 
testator’s intention that “issue” mean 
children will be given effect. Duncan 
v. Harper, 4 S.C. 76. 


[ec] “Issue or children” are not 
used in the sense of conjunctive be- 
quest or devise. Hall v. Hall, 2 N.1. 
700, 140 Mass. 267. 


[d] Intention held not shown.— 
Mooney v. Tolles, 149 A. 515, 111 Conn. 
1, 70 A.L.R. 608; Greenwich Trust 


wo 
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dence proper to be considered,?? particularly where 
such construction would result in disinheritance?* the 
The term may be re- 
structed to male issue, where such is the evident in- 
tent.2® When the term is used in the sense of chil- 


term means children only.?° 


Co. v. Shively, 147 A. 367, 110 Conn. 
117; Bartlett v. Sears, 70 A. 33, 81 
Conn. 34; Security Trust & Safe De- 
posit Co. v. Lockwood, 118 A. 225, 13 
Del.Ch. 274; Gardiner v. Everett, 134 
N.E. 372, 240 Mass. 536; Welch v. 
Colt; 117 N.E. 834, 228 Mass, .511; 
Hills v. Barnard, 25 N.E. 96, 152 Mass. 
67, 9 L.R.A. 211; In re Farmers’ Loan 
& Trust iCo.,, 107, )N-He - 340,423 vNay. 
168; In re Farmers’ Loan & Trust 
Co., 183 N.Y.S. 839, 193 App.Div. 80 
[mod sub nom. In re Duranit’s Estate, 
178 N.Y.S. 111, 109 Misc. 62, and rev 
on other grounds 131 N.B. 562, 231 N. 
Y. 41]; Soper v. Brown, 20 N.Y.S. 30, 
65 Hun 155 [aff 32 N.E. 766, 136 N.Y. 
244, 32 Am.S.R. 731]; Metropolitan 
Trust Co. v. Rankin, 134 N.Y.S. 462, 
74 Mise. 542; Birely’s Estate, 7 Pa. 
Dist. 395; Newport Trust Co. v. New- 
ton; 139 7A] 793% 49 RIL<93 3 sPearce: vi. 
Rickard, 26 A. 38, 18 R.I. 142, 49 Am. 
Salt. 250, g19 a1. RAW 4725" Glenn av. 
Glenn, 21 S.C. 308. 


[e] Intention held shown.—Hoad- 
ley v. Beardsley, 93 A. 535, 89 Conn. 
270; Brisbin v. Huntington, 103 N.W. 
144, 128 Iowa 166, 5 Ann.Cas. 931 and 
note, 10 Prob.Rep.Ann. 507; Silsbee v. 
Silsbee, 97 N.E. 758, 211 Mass. 105; 
Cochrane v. Schell, 35 N.E. 971, 140 N. 
Y. 516; Palmer v. Dunham, 25 N.E. 
LOSI wl 2b N.Y.) 68> woteuN, Yost. 40S 
Palmer v. Horn, 84 N.Y. 516 [aff 20 
Hun 70]; In re Union Trust Co., 156 
N.Y.S. 32, 170 App.Div. 176, 15 Mills 
Surr. 514 [mod 151 N.Y.S. 246, 89 Misc. 
69, 13 Mills Surr. 518, motion den 
113 N.E. 1067, 218 N.Y. 698, mod 114 
N.E. 1048, 219 N.Y. 537, and aff 116 
N.E. 1080, 220 N.Y. 657]; Rasquin v. 
Hamersley, 137 N.Y.S. 578, 152 App. 
Div. 522 [aff 102 N.B. 1112, 208 N.Y. 
630]; Daly v. Greenberg, 23 N.Y.S. 
2, 69 Hun 228; In re Rynear’s Es- 
tate, 224 N.Y.S. 606, 130 Misc. 804; 
New York Life Ins. & Trust Co. v. 
Phelps, 176 N.Y.S. 618, 106 Misc. 687; 
In re Meeker, 153 N.Y.S. 645, 89 Misc. 
365, 14 Mills Surr. 50; Clark v. Kit- 
tenplan, 118 N.Y.S. 404, 63 Misc. 122; 
Morrow v. McMahon, 71 N.Y.S. 961, 
35 Misc, 348; Wright v. Mercein, 69 
N.Y.S. 936, 34 Mise. 414; Etheridge 
v. Eagles-House Realty Co., 102 S.E. 
609, 179 N.C. 407; McLaughlin’s Es- 
tate, 14 Pa.Dist.&Co. 725; Irwin's 
Estate, 14 Pa.Dist.&Co. 673;  Robin- 
son v. Greene, 14 R.I. 181; Burleson 
Vv. Bowman, 18°S.C.Bq:. 111; In re 
Birks, [1900] 1 Ch. 417 [rev [1899] 1 
Ch. 703]; Re Corrie, 32 Beav. 426, 55 
Reprint 167; Winter v. Budden, 7 
Newfoundl. 26. 


23. Ansonia Nat. Bank v. Kunkel, 
136 A. 588, 105 Conn. 744; Middletown 
Trust Co. v. Gaffey, 112 A. 689, 96 
Conn. 61 [quot Stamford Trust Co. v. 
Lockwood, 119 A. 218, 220, 98 Conn. 
337 (quot Wallace v. Wallace, 130 A. 
116, 119, 108 Conn. 122); Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 514, 517]; Union Safe Deposit, 
etc., Co. v. Dudley, 72 A. 166, 104 Me. 
297; Chwatal v. Schreiner, 43 N.E. 
166, 148 N.Y. 683; Clark v. Kittenplan, 
118 N.Y.S. 404, 63 Misc. 122; Wright 
v. Mercein, 69 N.Y.S. 936, 34 Misc. 414. 


[a] Intention held not shown.— 
Greenwich Trust Co. v. Shively, 147 
AD 967.110 Conn. i7s . 


24. In re Farmers’ Loan & Trust 
Co., 107 N.E. 340, 213 N.Y. 168. 


[a] Where there are grandchil- 
dren, “issue” usually will not be con- 
strued to mean children only. In re 
Sanders’ Estate, 266 N.Y.S. 894, 148 


WILLS 


of limitation.?® 


Misc. 776; In re Van Etten’s Estate, 
240 N.Y.S. 378, 136 Misc. 436. 


25. Conn.—Greenwich Trust Co. v. 
Shively, 147 A. 367, 110 Conn. 117; An- 
sonia Nat. Bank v. Kunkel, 136 A. 588, 
105 Conn. 744; Daskam vy. Lockwood, 
130 A. 92, 103 Conn. 54; Middletown 
Trust Co. v. Gaffey, 112 A. 689, 96 
Conn. 61 [quot Stamford Trust Co. v. 
Lockwood, 119 A. 218, 220, 98 Conn. 
337 (quot Wallace v. Wallace, 130 A. 
116, 119, 103 Conn. 122); Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 514, 517]; Hoadley v. Beards- 
ley, 98 A. 535, 89 Conn: 270. 


Del.—Security Trust & Safe Depos- 
se Lockwood, 118 A. 225, 13 Del. 


Iowa.—Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 166, 5 Ann.Cas. 931 
and note, 10 Prob.Rep.Ann. 507. 


Me.—Union Safe Deposit, ete., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


Md.—Shreve v. Shreve, 43 Md. 382. 


N.Y.—Chwatal v. Schreiner, 43 N. 
E. 166, 148 N.Y. 683; Palmer v. Horn, 
84 N.Y. 516\ [aff 20 Hun; 70]; In re 
Farmers’ Loan & Trust’ Co., 148 N.Y. 
8S. 574, 163 App.Div. 533, 13 Mills Surr. 
248, 2 A.L.R. 910 [mod on other 
grounds 107 N.E. 340, 213 N.Y. 168]; 
Rasquin v. Hamersley, 137 N.Y.S. 578, 
152 App.Div. 522 [aff 102 N.E. 1112, 
208 N.Y. 630]; Daly v. Greenberg, 23 
N.Y.S. 582, 69 Hun 228; Soper v. 
Brown, 20 N.Y.S. 30, 65 Hun 155 [aff 
32 N.E. 766, 186 N.Y. 244, 32 Am.S.R. 
731]; In re Durant’s Estate, 178 N.Y. 
S. 111, 109 Mise. 62 [mod on other 
ground sub nom. In re Farmers’ Loan 
& Trust Co., 183 N.Y.S. 339, 193 App. 
Div. 80, and rev on other grounds 131 
N.E. 562, 231 N.Y. 41]; Clark v. Kit- 
tenplan, 118 N.Y.S. 404, 63 Misc. 122; 
Morrow v. McMahon, 71 N.Y.S. 961, 35 
Mise. 348; Wright v. Mercein, 69 N. 
Y.S. 936, 34 Misc. 414. 


N.C.—Etheridge v. Eagles-House 
Reality Co., 102 S.H. 609, 179 N.C. 407. 


Pa.—Wistar v. Scott, 105 Pa. 200, 
51 Am.R. 197; Robins v. Quinliven, 79 
Pa. 333; Middleswarth’s Adm’r v. 
Laverty, 74 Pa. 414; Kleppner v. 
Laverty, 70 Pa. 70; Wistar v. Gillilan, 
4 A, 815, 1 Pa.Cas. 435; McLaughlin’s 
Est, 14 Pa.Dist.&Co. 725; .Irwin’s 
Est., 14 Pa.Dist.&Co. 673; Lucas’ Es- 
tate, 14 Pa.Dist.&Co. 624; Swift’s Es- 
tate, 3 Pa.Dist.&Co. 553. 


R.I.—Rhode Island Hospital Trust 
Co. v. Bridgham, 106 A. 149, 42 RI. 
161, 5 A.L.R. 185; Gammell v. Ernst, 
33 A. 222,19 R.I. 292; Pearce v. Rick- 
ard, 26 A. 38, 18 R.I. 142, 49 Am.S.R. 
755, 19 LR.AS 147225 (Robinson, v. 
Greene, 14 R.I., 181. 


S.C.—Duncan v. Harper, 4 S.C. 76; 
Burleson v. Bowman, 18 S.C.Eq. 111. 


Eng.—In re Birks, [1900] 1 Ch. 417 
{rev [1899] 1 Ch. 703]; Sibley v. 
Perry, 1 Ves.Jr. 522,.32 Reprint 211; 
Orford v. Churchill, 3 Ves.&B. 59, 35 
Reprint 401. 


Newfoundl.—Winter v. Budden, 7 
Newfoundl. 26. 


See Beaty v. Calliss, 128 N.E. 547, 
294 Ill. 424 (dictum). 


{a] “Lawful issue” may mean chil- 
dren only. Hoadley v. Beardsley, 93 
A. 535, 89 Conn. 270; Palmer v. Dun- 
ham, 25 N.E. 1081, 125 N.Y. 68; Hm- 
mett v. Emmett, 73 N.Y.S. 614, 67 
App.Div. 183; Morrow v. McMahon, 


[§ 1225] (b) Reference to Parent. 
rule is well settled that a reference to the parent of 


[69 C.J.] 199 


dren only, it is a word of purchase?’ although there 
is authority that in such meaning the word is one 


While the 


71 N-Y.S. 961, 35 Mise. 348; In re 
Duckett’s Estate, 63 A. 830, 214 Pa. 
362; Re Corrie, 32 Beav. 426, 55 Re- 


print 167; 
foundl. 26. 


{b] “egal issue’ may mean chil- 
dren only. Hoadley v. Beardsley, 93 
A. 535, 89 Conn. 270. 


[ec] Where “issue” is used inter- 
changeably with “children,” (1) such 
meaning will be. given it (Middletown 
Trust Co. v. Gaffey, 112 A. 689, 96 
Conn. 61; In re Morningstar’s Will, 
257 N.Y.S. 240, 143 Misc. 620; In re 
Duckett’s Estate, 63 A. 830, 214 Pa. 
362), (2) unless a contrary meaning is 
indicated (In re Duckett’s Hstate, su- 
pra). (3) As used sSynonymously, 
testator’s meaning is clear (Ansonia 
Nat. Bank v. Kunkel, 136 A. 588, 105 
Conn. 744; State Bank & Trust Co. v. 
Nolan, 130 A. 483, 103 Conn. 308), (4) 
since a word once used in a will with 
a certain meaning will be given the 
same meaning in all other parts until 
the contrary intent appears (Ansonia 
Nat. Bank v. Kunkel, supra). (5) 
Rule as to use of same word see Su- 
pra § 1142. 


[ad] Gift over among the issue of 
deceased person (1) may mean chil- 
dren. Horner v. Haase, 158 N.W. 548, 
177 Iowa 115; Matter of Tenney, 93 
N.Y.S. 811, 104 App.Div. 290. (2) 
Thus where the testator’s intention 
was that there be an equal distribu- 
tion, there is an indication that “‘is- 
sue” means children. Manning v. 
Manning, 118 N.E. 676, 229 Mass. 527; 
Matter of Tenney, supra. (3) Will 
construed, and held, that the words 
“lawful issue of any deceased child’ 
did not include testator’s granddaugh- 
ter whose parent was dead when the 
will was executed, and such grand- 
daughter could not share in the lapsed 
share of testator’s daughter, who died 
after testator’s death. Vanderpoel v. 
Vanderpoel, 148 N.Y.S. 311, 35 Misc. 
193, 12 Mills Surr. 1. 


[e] “Issue by me her surviving” 
(1) means issue begotten by the tes- 
tator (In re Hawaiian Trust Co., 29 
Hawaii 278), (2) and so means chil- 
ct (In re Hawaiian Trust Co., su- 
pra). 


[f] “Surviving issue’ may mean 
children only. Guy -v. Osborne, 74 S. 
HOU eo Sao ls 


[gz] Child en ventre sa mere is not 
included. Stachelberg vy. Stachelberg, 
108 N.Y.S. 645, 124 App.Div. 232 [rev 
101 N.Y.S: 178, 52 Misc. 22, and aff 
85 N.E. 1116, 192 N.Y. 576]. 


26. Rasquin v. Hamersley, 137 N. 
YS. 578),152—App Dive 522m (att, 102 
N.B. 1112, 208 N.Y... 630). 


[a] Additional phrase ‘which his, 
her, or their parent would have taken 
if living’ does not indicate a differ- 
ent intention, where only male issue 
were to take under the wil). Rasquin 
v. Hamersley, 137 N.Y.S. 578, 152 App. 
Ade 522 [Laff 102 N.E. 1112, 208 N.Y. 
630]. 


27. Shreve v. Shreve, 43 Md. 382; 
Peirce v. Hubbard, 25 A. 231, 152 Pa. 
18; Robins v. Quinliven, 79 Pa. 333. 


[a] “Bodily issue,” when used in 
a will to designate the beneficiaries 
in the sense of children only, are 
words of purehase. Duncan y. Har- 
per, 4 Sic. 76: 


28. Metropolitan Trust Co. v. Ran- 
kin, 134 N.Y.S. 462, 74 Misc. 542. 


Winter v. Budden, 7 New- 


/ 
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the issue restricts the term to children only,?9 and 
excludes grandchildren,*® and descendants more re- 
mote than children,*! this has been criticized as not 
being a rule of construction, being merely one con- 
sideration to be weighed with others in an estimate 
of the testator’s meaning, ®? and as being merely a 
prima facie construction,** so that where the refer- 
ence is not intended as a restriction, such meaning 


will not be given it.?4 
[§ 1226] (c) Adopted Children. 


in designating beneficiaries the term “issue” is used 
in the sense of children only,?® whether or not it will 
include an adopted child is controlled by the rules 


29. Conn.—Mitchell v. Mitchell, 47 
A. 326, 73 Conn. 303. 


Ill— Madison v. Larmon, 48 N.E. 
556, 170 Ill. 65, 62 Am.S.R. 356. 


ee v. Savage, 121 Mass. 


N.J.—Pierson v. Jones, 155 A. 541, 
108 N.J.Eq. 453 [aff 162 A. 580, 111 N. 
J.Eq. 357]; Coyle v. Coyle, 68 A. 224, 
13 N.J.Eq. 528. 


N.Y.—Emmett v. Emmett, 73 N.Y. 
S. 614, 67 App.Div. 183; In re Morn- 
ingstar’s Will, 257 N.Y.S. 240, 143 
Misc. 620; In re Leonard’s Will, 256 
INSYES2 0) GOD ML L423) WhiScHel 125 = inl re 
Cotheal’s Estate, 202 N.Y.S. 268, 121 
Misc. 665; In re Lawrence’s Estate, 
181 N.Y.S. 498, 111 Misc. 524; Matter 
OLE ST LCUSt ICO so INS Yeo. OS Dy oO 
Misc. 378, 2 Mills Surr. 367; Wright 
v. Mercein, 69 N.Y.S. 936, 84 Misc. 
414; Murray v. Bronson, 1 Dem.Surr. 
217. 


Pa.—In re Nice’s Estate, 
1025, 227 Pa. 75. 


R.i.—Gammell v. Ernst, 33 A. 222, 
19 RL 292. 


Eng.—In re Burnham, [1918] 2 Ch. 
196; In re Timson, [1916] Z1Ch. 13025 
Heasman Vv. Pearce, fe en ON 275: 
In re Embury, 109 L.T.Rep.N.S. 511; 
Pruen v. Osborne, 11 Sim. 132, 59 Re- 
print 824; Sibley v. Perry, 7 Ves.Jr. 
52 oc meprinin 21 tsoee. Ral phinnv. 
Carrick, 11 Ch.D. 873 (approving rule, 
but inapplicable). 


Ont.—Re Taylor,.36 Ont... 116, 9 
Ont.W.N. 480 [dism appeal 9 Ont. 
W.N. 271]; Rogers v. Carmichael, 21 
Ont. 658. 


[a] A gift over on death among 
the issue of a deceaséd parent (1) 
may mean children of such deceased 
(King v. Savage, 121 Mass. 303), (2) 
excluding children of living persons 
(King v. Savage, supra). 

[b] Used in connection with “fa- 
ther."—(1) Even though “father” 
ordinarily is not a synonym of “par- 
ent” (see Father 25 C.J. p 676), (2) 
where the testator speaks of issue of 
sons, such issue to take the share 
their deceased father would have tak- 
en, the term “father” is equivalent to 
“parent” within the text rule. In re 
Frist’s Estate, (Ch.) 161 A. 918. 


30. Coyle v. Coyle, 68 A. 224, 73 
N.J.Eq. 528. 

31. In re Morningstar’s Will, 
N.Y.S. 240, 143 Misc. 420. 

32. In re Frist’s Estate, (Del.Ch.) 
161 A. 918, 919 [quot In re Farmers’ 
Loan & Trust Co., 107 N.E. 340, 213 
N.Y. 168]. 

33. In re Burnham, [1918] 2 Ch. 
196; In re Timson, [1916] 2, Ch, 362 


34. Del.—In re _ Frist’s Wstate, 
(Ch.) 161 A. 918. 


Me.—Union Safe Deposit, etc., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


(5. A. 
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tention that an 


child will be excluded.*® 
tor’s intention, the adoption statutes in effect at the 
time the will was made may be considered,?° but no 


[§§ 1225-1226 


relating to the construction of the term “childre:” 
as including or excluding an adopted child.*® Hence, 
the question depends upon the manifested intention 
of the testator.?* 


In the absence of testator’s in- 
adopted child be ineluded,?® such 
In ascertaining the testa- 


presumption that the term is used as including an 


When in a will 


Mass.—Jackson v. Jackson, 26 N.E. 
1112, 153 Mass. 374, 25 Am.S.R. 643, 
11 L.R.A. 305 and note. 


N.J.—Pierson v. Jones, 155 A. 541, 
108 N.J.Eq. 453 [aff 162 A. 580, 111 N. 
J.Eg. 357]. 


N.Y.—In re Farmers’. Loan & Trust 
Co., 107 N.E. 340, 213 N.Y. 168; Ras- 
quin ‘v. Hamersley, 137 N.Y.S. 578, 
152 App.Div.' 522 [aff 102 N.EB. 1112, 
208 N.Y. 630]; Matter of U. S. Trust 
Coss. Vee RNoye So Os Danio 6) MISC H signee 
Mills Surr. 367; U. Sa belist «© O.mave 
te 4 N-Y.S. 211, 21 Atbb.N.Cas. 

Eng.—In re Burnham, [1918] 2 Ch. 
196; In re Timson, [1916] 2 Ch. 362; 
In re Embury, 109 L.T.Rep.N.S. 511. 


[a] Whole will considered.—In de- 
termining whether word “parent” re- 
stricts word “issue’’ when conjoined 
in will, regard must be had to whole 


will. In re Frist’s Estate, (Ch.) 161 
A. 918. 
[b] Rule applied.—(1) Where tes- 


tator uses the expression ‘the afore- 
said issue taking only the deceased 
parent’s share,’ such words only show 
his intention ‘that issue should take 
by right of representation, and do not 


show an intention that “issue” be 
taken aS synonymous with ‘‘children.” 
Union Safe Deposit, ete., Co. v. Dud- 
ley, 72 A. 166, 104 Me.'297. (2) Where 


testator indicates an intention that 
the issue take in equal shares, the 
term “‘issue’’ will not be restricted to 
children only, there being also a great 
grandchild. In re Frist’s Estate, (Del. 
Ch.) 161 A. 918. (3) Where will cre- 
ated life estate, with remainder to tes- 
tator’s children, and directed them, 
if any child is dead at the time of life 
tenant’s death “having issue living 
at that time, such issue shall take the 
share to which the parent would have 
been entitled if then living,’ and 
where one of testator’s children and 
the only child of such child both died 
before the life tenant, the share of 
such deceased child on life tenant’s 
death went to his grandchild; the 
word “issue” including grandchildren, 
notwithstanding use of word ‘‘parent.” 
In re Brooklyn Trust Co., 187 N.Y.S. 
733, 196 App.Div. 355. 


[ec] Slight considerations of prob- 
able testamentary intention change 
the rule that when “issue’’ is used in 
a will in connection with “parent” of 
such issue, the term will be deemed to 
mean children only. Matter of U. S. 
Trust Co., 73 N.Y.S. 635, 36 Misc. 378, 
2 Mills Surr. 367. 

[d] Intention held not shown.— 
Pierson v. Jones, 155 A. 541, 108 N. 
J.Eq. 453° fait 162A 530, Dit iN. Ja! 
357]; In re Timson, [1916] 2°Ch. 362. 

[e] Intention held shown.—In re 
Burnham, [1918] 2 Ch. 196; In re Em- 
bury, 109 L.T.Rep.N.S. 511. 

35. See supra § 1224. 


36. Middletown Trust Co. v. Gaf- 


adopted child arises from such knowledge.** 
some jurisdictions in which statutes entitle the adopt- 
ed child to succeed to the estate of the adopting par- 
ent in the same manner as if it had been a natural 


In 


fey, 112 A. 689, 96 Conn. 61. 


37. Mooney v. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Middle- 
town Trust Co. v. Gaffey, 112 A. 689, 
96 Conn. 61. 


38. Middletown Trust Co. v. Gaf- 
fey, supra; Smith v. Bradford, 164 
A. 272, 51 R.1.,289; In re Smith’s ‘Will, 
112 A. 897, 95 Vt. 97. 


[a] Intention held not shown.— 
Mooney v. Tolles, 149 A. 515, 111 
Conn. 1, 70 A.L.R. 608: Middletown 
Trust Co. v. Gaffey, 112 A. 689, 96 
Conn. 61; Hale v. Hale, 237 I1l.App. 
410; Blaker v. Blaker, 293 P. 517, 131 
Kan. 833. 


[b] Intention held shown.—Moo- 
ney -v. Tolles,_ 149 A. 515, 114) Conn. 
1, 70 A.L.R. 608; Ansonia Nat. Bank 
v. Kunkel, 136 A. 588, 105 Conn. 744. 


[ec] Adoption prior to death of tes- 
tator, known to the testator, is a con- 
Sideration persuasive of testator’s in- 
tention to include the adopted child in 
a gift to “lawful issue.” Mooney v. 
Tolles, 149 A, 515, 111 Conn, 1, 70 A 
L.R. 608. 


[ad] Child adopted after testator’s 
death (1) is not included in “lawful 
issue” (Dulfon v. Keasbey, 162 A. 102, 
1d IN-JHig. 228s in’ re Beator, 2a seas 
Dist. 1117), (2) in view of the rule 
that a will should be construed to 
speak and take effect as if executed 
immediately before the death of the 
testator, unless a contrary intention 
appears (In re Bealor, supra). (3) 
Rule generally see supra § 1168. 


[e] Surviving issue.”—Where tes- 
tatrix bequeathed income from trust 
to granddaughter and on her death in- 
testate principal was to be paid to 
her surviving issue, ‘issue’ cannot 
mean adopted children, as testatrix 
was not the adopting parent. Bundy 
Vv. UF. SietrustiComMof New Yorks Tas 
N.E. 337, 257 Mass. 72. 


39. Hale v. Hale, 237 Ill.App. 410; 
Dulfon v. Keasbey, 162 A. 102, 111 N 
J.Eq. 223; In re Cotheal’s Estate, 202 
NeYS:. 2685) -L2i1 Mises (665. “ine re 
Smith’s Will, 112 A. 897, 95 Vt. 97. 


[a] Presumption that those of 
blood of testator alone are intended 
applies. Middletown Trust Co. v. Gaf- 
fey 1127 AS 689 96) Conn. 161s) einiine 
Smith’s Will, 112 A. 897, 95 Vt: 97. 


Pb hagtagr de generally see supra § 
9. 


40. Middletown Trust Co. v. 
fey, 112 A. 689, 96 Conn. 61. 


[a] Presumption.—(1) Testator is 
presumed to have known the law of 
adoption (Middletown Trust Co. v. 
Gaffey, 112 A. 689, 96 Conn. 61), (2) 
and to have made the will with such 
statute in mind (Ansonia Nat. Bank v. 
Kunkel, 136 A. 588, 105 Conn. 744). 


41. Middletown Trust Co. v. Gaf- 
fey, 112 A. 689, 96 Conn. 61. 


Gaf- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1226-1229] 


child of such parent,*? the term “issue,” as used in its 
primary sense of lineal deseendants generally, will 
include an adopted child.4? However, it is some- 
times provided by statute that if the testator is not 
himself the adopting parent, a child by adoption 
does not have the rights of a child born in lawful 
wedlock, unless testator’s intention to include the 
adopted child plainly appears,** by virtue of which 
the term “issue” does not include an adopted child 
by one not the testator, where testator’s contrary 
intention appears.*® In other jurisdictions, whether 
an adopted child is to be included in the term depends 
solely upon the intention of the testator.*® 


[§ 1227] (d) Children by Different Marriages. 
Where testator’s intention is manifest, the term will 
include children of different marriages.47 


[§ 1228] (e) Iegitimate Children. Whether or 
not the term “issue,” as used in a will to designate 
the beneficiaries, means legitimate or illegitimate 
children depends upon the intention of the testa- 
tor.48 As used in a will in designating the benefici- 
aries, “issue” means legitimates,4® and not illegiti- 
mates,°° but illegitimates will be included where the 
intention of the testator appears,®! either by express 
designation®? or by necessary implication,®? as gath- 

42. 


See Adoption of Children § 128. [b] 
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Reason for rule.—The ground 
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ered from the context of the will®4 or from the sur- 
rounding cireumstances,®*® extrinsic evidence being 
inadmissible,®* or where the provision would other- 
wise be inoperative.®* So also a child of a bigamous 
marriage is not included in the term,’ in the absence 
of testator’s intention to that effect.5® Since in or- 
der that a subsequent marriage of the parents may 
legitimate the bastard child under statutory provi- 
sions for such legitimation the marriage must not 
be polygamous, incestuous, or prohibited by law,°° 
a subsequent marriage of the parents, following a 
divorce of one parent “from a third person granted by 
a court not having jurisdiction, does not enable the 
illegitimate child to take under the term “lawful is- » 
sue.”®1 Statutes providing for legitimation by rea- 
son of the subsequent marriage of the parents®? per- 
mit an illegitimate child whose parents have subse- 
quently married to take under the phrase “lawful 
issue,”®? although if there were legitimate children 
at the time the will was made and no illegitimate chil- 
dren, and no legitimation statute, the illegitimate 
will not take.*# 


[§ 1229] (4) Grandchildren. Where the inten- 
tion of the testator, as evinced by the context,®® and 


32 S.E. 931, 107 Ga. 6, 45 L.R.A. 95; 


43. Hartwell v. Tefft, 35 A. 882, 19 
R.I. 644, 34 L.R.A. 500. 


44. See statutory provisions. 


45. Gallagher v. Sullivan, 146 N. 
E. 769, 251 Mass. 552. 


46. New York L. Ins., etc., Co. v. 
Viele s55 NEE sit, T6t INGY! 15276 
Am.S.R. 238, 5 Prob.Rep.Ann. 197. 


[a] Intention held not shown.— 
New York L. Ins., etc., Co. v. Viele, 
Si Noh, 61 Nov. 1, 76..Am.S.R: 
238, 5 Prob. Rep.Ann. 197; Love v. 
Love, 101 S.E. 562, 179 N.C. 115. 


47. In re Naylor’s Estate, 185 N. 
Y.S. 822, 194 App.Div. 601 [aff 132 N. 
P9107 231 Ne V6 1r4y- 


[a] Intention held shown.—In re 
Naylor’s Estate, 185 N.Y.S. 822, 194 
Sppliv. 601 [aff 132 N.E. 910, 231 N 

. 614]. 


48. Central Trust Co. of New York 
v. Skillin, 138 N.Y.S. 884, 154 App. 
Div. 227; U. S. Trust Co. v. Maxwell, 
57 N.Y.S. 53, 26 Misc. 276. 


49. U.S.—Flora v. Anderson, 67 F. 
L382) [afl 75. 2177. 


Iowa.—Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 155, 5 Ann.Cas. 
931 and note, 10 Prob.Rep.Ann. 507. 


pect Rooesett v. Moseley, 52 N.C. 


Ohio.—Gibson v. McNeely, 11 Ohio 
St 131) "faft’ 2) Disnyi158]: 


Wis.—In re Scholl’s Estate, 76 N.W. 
616, 100 Wis. 650. 


Eng.—Wilkinson v. Adam, 1 Ves.& 
B. 422, 35 Reprint 163. 


See Johnston v. Taliaferro, 32 S.E. 
931, 107 Ga. 6, 45 L.R.A. 95; Hardesty 
v. Mitchell, 134 N.E. 745, 302 Ill. 369, 
24 A.L.R. 565 (both dictum). 


[a] “Lawful issue.”—(1) While it 
has been said that “lawful issue,” as 
used in a will in designating the bene- 
ficiaries, means no more than ‘“‘de- 
scendants” (In re Sheffer’s Will, 249 
N.Y.S. 102, 1389 Mise. 519), (2) such 
construction is said to be a dangerous 
one dependent upon a deletion of the 
qualifying adjective (In re Sheffer’s 
Will, supra). 


for the text rule is that at common 
law a bastard child had no inheritable 
blood, was kin to no one, could have 
no ancestor, nor be an heir, and could 
have no heirs save those of his own 
body. Brisbin v. Huntington, 103 N. 
W. 144, 128 Iowa 166, 5 Ann.Cas. 931 
and note, 10 Prob.Rep.Ann. 507. 


[c] “awful issue” (1) means law- 
fully begotten children. U. S. Trust 
Co. v. Maxwell, 57 N.Y.S. 53, 26 Misc. 
PS (ODL IN child of a formal marriage 
will take as “lawful issue,’ where its 
mother’s previous relation with an- 
other, commonly reputed to be a mar- 
riage, was in law merely an illicit re- 
lation. Clayton y. Wardell, 4 N.Y. 


U.S.—Flora v. Anderson, 67 F. 
183" Taft is Leyla le 
Ill.—Marsh v. Field, 130 N.E. 756, 
297 Ill. 3801. 


Iowa.—Brisbin v. Huntington, 103 
N.W. 144, 128 Iowa 155, 5 Ann.Cas. 
931 and note, 10 Prob.Rep.Ann. 507. 


ageC ap Ropeett v. Moseley, 52 N.C. 
16 

Ohio.—Gibson v. McNeely, 11 Ohio 
St. 131 [aff 2 Disn. 158]. 


But see Eaton y. Eaton, 91 A. 196, 
88 Conn. 286 (‘issue of his or her 


body” primarily include illegitimate 
issue). 
[a] Reason for rule.—The ground 


for the text rule is that at common 
law a bastard child had no inheritable 
blood, was kin to no one, could have 
no ancestor, nor be an heir, and could 
have no heirs save those of his own 
body. Brisbin v. Huntington, 103 N. 
W. 144, 128 Iowa 155, 5 Ann.Cas. 931 
and note, 10 Prob.Rep.Ann. 507. 


[b] “Gawful issue’ does not mean 
illegitimate children. Brisbin  v. 
Huntington, 103 N.W. 144, 128 Iowa 
155, 5 Ann.Cas. 931 and note, 10 Prob. 
ReprAnne 25 0s PaO oes Lust. On, We 
Maxwell, 57 N.Y.S. 53, 26 Misc. 276. 


51. Flora v. Anderson, 57 F. 152 
[aff 75 F. 217]; Marsh v. Field, 130 
INE Ei 56,0 229. ule es Ole Brisbinersv, 
Huntington, 103 N.W. 144, 128 Iowa 
155, 5 Ann.Cas. 931 and note, 10 Prob. 
Rep.Ann. 507; Doggett v. Moseley, 52 
N.C. 587. See Johnston v. Taliaferro, 


Hardesty v. Mitchell, 134 N.BE. 745, 302 
Ill. 369, 24 A.L.R. 565 (both dictum). 


[a] Intention held not shown.— 
Flora v. Anderson, 57 F. 152 [aff 75 
F. 217]; Marsh v. Field, 130 N.E. 753, 
2977 Ill.) 2515. U.S» Trust sor vii Maxs- 
well, 57 N.Y.S. 53, 26 Misc. 276; Dog- 
gett v. Moseley, 52 N.C. 587. 


52. Marsh v. Field, 130 N.B. 753, 
297 Ill. 251. See Hardesty v. Mitchell, 
134 N.E. 745, 302 Ill. 369, 24 Sion 
565 (dictum). 


53. . Marsh v. Field, 130 N.E. 753, 
297 Ill. 251. See Hardesty v. Mitchell, 
134 N.H. 745, 302 Ill. 369, 24 A.L.R: 
565 (dictum). 


54. Brisbin v. Huntington, 103 N. 
W..144, 128 Iowa 155, 5 Ann.Cas. 931 
and note, 10 Prob.Rep.Ann. 507. See 
Johnston v. Taliaferro, 32 S.E. 931, 
107 Ga. 6, 45 L.R.A. 95 (dictum). 


55. See Johnston y. Taliaferro, su- 
pra. 

56. See supra § 1183. 

57. Gibson v. McNeely, 
St. 131 [aff 2 Disn. 158]. 

58. Braun v. Gilsdorff, 214 
243, 126 Misc. 366. 

59. Braun v Gilsdorff, supra. / 


[a] Intention held not shown.— 
Braun v. Gilsdorff, 214 N.Y.S. 243, 126 
Misc. 366. 


11 Ohio 


N.Y.S. 


Pai -See Bastards § 25 text and note 
61. Olmsted v. Olmsted, 83 N.E. 
569, 190 N.Y. 458, 123 Am.S.R. 585. 


62. In re Sheffer’s Will, 249 N.Y.S. 
102, 139 Misc. 519. 


63. Miller’s Appeal, 52 Pa. 113. 


[a] Child en ventre sa mere and 
illegitimate at death of life tenant, 
(1) although legitimated subsequent- 
ly, is not included in the term “issue” 
(In re Corlass, 1 Ch.D. 460) (2) since 
she was not within the class specified 
at the time of the ascertainment of 
the class (In re Corlass, supra). (3) 
Time of ascertainment of class gen- 
erally see infra §§ 1267-1299. 


64. Central Trust Co. of New York 
v. Skillin, 138 N.Y.S. 884, 154 App. 
Div. 227. 


65. Middletown Trust Co. vy. Gaf- 
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by surrounding circumstances,®® indicates that “ 
sue” is used in a restricted sense as meaning grand- 
children only, such meaning will be given it.°* How- 
ever, where the term is used in the sense of children 
only,®*® children of a predeceased child do not take,®® 
nor does the term “lawful issue,” used in the sense of 
children only, include grandchildren.’” 


[§ 1230] (5) Great Great-Grandchildren. Where 
the terms of a will as to the intended beneficiaries 
are unambiguous, a gift to children of children who 
have died leaving “issue” does not mean that great 
great-grandchildren not mentioned as beneficiaries 
will take as indicated by “issue.’”’74 


[§ 1231] (6) Spouse of Child. The term “issue” 
does not include the spouse of a child.*? 

[§ 1232] 1..Kin; Kindred. As used in a will in 
designating beneficiaries, the words “kin’”?? and 
“kindred”?# mean those related by blood. Henee, 
neither “kin”? nor “kindred’’*® include a husband or 
wife, unless accompanied by other words clearly 


fey A2eeAs, .6o89.196 Conn. 61. [quot 
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links in an unbroken line of succes- 


[§§ 1229-1233 


manifesting a purpose to extend their signification.7* 


[§ 1233] m. Legatees; Devisees. The term “leg- 
atee,” as used in a will in designating beneficiaries, 
may be used other than in its strict legal significance 
as one who takes personalty under a will,?® and may 
include persons to whom real estate, or the income of 
real estate, has been given.*® In strict literal sense, 
the term includes those mentioned in the will as re- 
cipients of legacies.8° The term may inelude all 
those designated to receive legacies, whether the des- 
ignation be before or after the clause in which the 
eift to “legatees” is contained.*+ Where testator has 
made provisions elsewhere in the will for his aged 
wife, she will not be deemed intended to be includ- 
ed in the residuary gift to legatees beforementioned 
in the will. The mere fact that the gift is to “leg- 
atees” does not indicate an intention that the gift is 
to families, rather than to individual legatees,’* but 
this meaning may be limited by other words in the 
will.84 Even though a gift is to “devisees,” where 


dollars, to be paid by a devisee to 


Stamford Trust Co. v. Lockwood, 119 
A. 218, 220, 98 Conn. 337 (quot Wal- 
laee! ve Wallace, 130) Ac-116; 119, 103 
Conn. 122); Comstock v. Bridgeport 
Trust Co., 188 A. 440, 106 Conn. 514, 
517]; Chwatal v. Schreiner, 43 N.E. 
166, 148 N.Y. 683; Harrison v. Mc- 
Adam, 76 N.Y.S. 701, 38 Mise. 18. 


[a] Intention held not shown.— 
Greenwich Trust Co. v. Shively, 147 
A. 367, 110 Conn. 117. 


[b] Intention held shown.—Wal- 
lace v. Wallace, 130 A. 116, 103 Conn. 
122. 


[c] Where “issue” is used inter- 
changeably with “grandchildren” tes- 
tator’s intention that such meaning 
be given the term is manifested. 
Wallace v. Wallace, 130 A. 116, 103 
Conn. 122. 


[d] Where void as fllegal per- 
petuity if construed in its primary 
sense, ‘issue’? will be construed as 
synonymous with grandchildren. 
Wallace v. Wallace, 180 A. 116, 1038 
Conn. 122. 


66. Middletown Trust Co. v. Gaf- 
fey, 112 A. 689, 96 Conn. 61 [quot 
Stamford Trust Co. v. Lockwood, 119 
A. 218, 200, 98 Conn. 357 (quot Wal- 
lace v. Wallace, 130 A. 116, 119, 103 
Conn. 122); Comstock vy. Bridgeport 
Trust Co., 138 A. 440, 106 Conn. 514, 
Gia va 


[a] 
Greenwich Trust Co. v. 
AW 367, 110 Conn.117: 


67. City Nat. Bank v. Slocum, 272 


Intention held not shown.— 
Shively, 147 


¥. 11, certiorari denied Slocum v. Hal- |. 


liday, 42 S.Ct. 49, 257 U.S. 637, 66 Li 
Ed. 409; Greenwich Trust Co. v. 
Shively, supra; Middletown Trust Co, 
v. Gaffey, 112 A. 689, 96 Conn. 61 
{quot Stamford Trust Co. vy. Lock- 
wood, 119 A. 218, 200, 98 Conn. 357 
(quot Wallace v. Wallace, 1380 A. 116, 
119, 103 Conn. 122); Comstock v. 
Bridgeport Trust Co., 138 A. 440, 106 
Conn. 517]; Wills v. Southwell, 166 
NUH? 70, 334 Tl 448; “Chwatal vi 
Schreiner, 43 N.E. 166, 148 N.Y. 683; 
Harrison v. McAdam, 76 N.Y.S. 701, 
88 Mise. 18; Orford v. Churchill, 3 
Ves.&B. 59, 35 Reprint 401. 


68. See supra § 1224. 


69. In re Rynear’s Estate, 224 N. 
Y.S. 606, 130 Misc. 804. 


[a] Only when used to denote 


sion from first taker may the term 
be accepted as a word of limitation. 
Fox’s Estate, 16 Pa.Dist. 349. 


70. Palmer v. Horn, 20 Hun (N.Y.) 
70 [aff 84 N.Y. 516]; In re Mortimer’s 
Hstate, 264 N.Y.S. 229, 147 Misc. 543; 
Natt, v. Raft, 93 .Dem-Surr. CNY.) 865 
Winter v. Budden, 7 Newfoundl. 26 
(grandchildren excluded). 


[a] “Issue by me her surviving” 
does not mean grandchildren. In re 
Hawaiian Trust Co., 29 Hawaii 278. 


[b] “Issue of any of my said chil- 
dren’? does not mean the issue of a 
child of a predeceased daughter. 
White’s Estate, 6 Pa.Co. 260... ~ 


71. Bowles v. 285. R. 422; 
155 Wash. 535. 


72. Stanley v. 
108 Conn. 100. 


Denny, 


Stanley, 142 A. 851, 


aye Freeman’s Estate, 40 Pa.Super. 
74. Freeman’s Estate, supra. 
75. Freeman’s Estate, supra. 
76. EFreeman’s Estate, supra. 
77. Freeman’s Estate, supra. 


78. Weeks v. Cornwell, 10 N.E. 431, 
104 N.Y. 325. 


Legatee defined generally see infra 
§ 2080. 


79. Weeks v. Cornwell, 10 N.E. 431, 
104 N.Y. 325; Murchison v. Wallace, 
159 S.E. 106, 156 Va. 728. 


80. Smith v. Martin’s Ex’rs, 18 
Ala. 819. 


[a] Thus (1) where legacies have 
been given to testator’s wife, chil- 
dren, and grandchildren, a gift of 
the residue to “‘legatees” will include 
such wife, children, and grandchil- 
dren. Smith v. Martin’s Ex’rs, 18 
Ala. 819. (2) “Legatees” includes 
those mentioned by name and those 
mentioned as children, and the de- 
ceased wife. Hastings _v. Earp, 
62 N.C. 5. (3) “Above named lega- 
tees’ may properly indicate bene- 
ficiaries. Pinney v. Newton, 33 A. 
591, 66 Conn. 141. (4) Such words 
do ‘hot include a devisee previously 
named in the will, in the absence of 
a clear intention that ‘“‘legatee” in- 
clude “devisee.’”” Hobbs v. Brenne- 
man, 118 S.E. 546, 94 W.Va. 320. (5) 
Where the testator has given to his 
grandson a legacy of three thousand 


whom he has bequeathed land and as- 
a condition of the bequest, and has 
given various money legacies to other 
persons specifically named, and in the 
disposition of the residuum of his es- 
tate has directed his executor to dis- 
tribute such residue, if there be a 
residue after payment of the sums 
“bequeathed to the above-named lega- 
tees,” to the ‘above-named legatees” 
in proportion to the amount bequeath- 
ed to each of said legatees “above- 
named,’’ the grandson is one of the 
above-named legatees, and is entitled 
to participation in the residuary fund, 
if any there be. Hobbs v. Brenneman, 
118 S.E. 546, 94 W.Va. 320. (6) ““Lega- 
tees hereinbefore mentioned’ means 
those previously given specific lega- 
cies (Crawford v. Mound Grove Ceme- 
tery Assoc., 75 N.BE. 998, 218 Ill. 399), 
(7) but such expression does not in- 
clude a widow to whom money is giv- 
en in conformity to a marriage set- 
tlement (In re Pentz’s Estate, 49 A. 
361, 200 Pa. 2) (8) nor one given a 
bequest by codicil (In re Pentz’s Es- 
tate, supra). (9) “Legatees men- 
tioned in this my will’ means the 
persons in whom immediate title to 
such legacies vested (In re Logan, 

30 N.E. 485, 1381 N.Y. 456 [mod 16 
N.Y.S. 737, 62 Hun 238]) (10) and in- 
cludes an executor named as trustee 
for a legatee (In re Logan, supra). 

(11) (“Legatees’ of. this: will). . 

in proportion to the amount already 
given to them” includes a remainder- 
man of a trust. Carlton v. Henderson, 
117 'A..''75;. 79 NSA ALG. °@12) YEAS pro- 
vision for distribution among differ- 
ent legatees includes those named in 
the will proper and those substituted 
by codicil. Alsop’s Appeal, 9 Pa. 
374. (138) A bequest to the above 
named pecuniary and_ specific lega- 
tees does not include devisees. Havy- 
ens v. Havens, 1 Sandf.Ch. (N.Y.) 324. 


81. In re Fey OUIEK, (Ont.) [1932] 
1 Dom. L: Ri 595 . 


82. Weeks v. Cornwell, 10 N.E. 431, 
104° N.Y. 325; 


83. Higgins v. Safe Deposit & 
Trust Co. of Baltimore, 96 A. 322, 127 
Md. 171. 


84. Smith v. Martin’s Ex’rs, supra. 


[a] Rule applied.—The addition 
of the phrase “agreeably to the laws 
of the State in which I reside” to 
the residuary gift to “Jegatees”’ limits 
those taking to the wife and children, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


y, 


§§ 1238-1234] 


| 


the gift relates to personalty, the term will be con- 


strued as “legatees.”S° 
Legal distributees. 


distributees” means heirs, to whom 


and distributees, who receive the personalty.87 


[§ 1234] n. Nephews and Nieces.8§ 
language used clearly defines the persons intended 


as “nephews and nieces,” no rules 


ean be applied to vary such expressed intention.®® 
A bequest or devise to “nephews’’®® and “nieces”? 


even though grandchildren are lega- 
tees, or, in other words, to those lega- 
tees as it would have gone in ease 
of intestacy. Smith v. Martin’s Ex’rs, 
18 Ala. 819. 


85. Traverso v. Traverso, 133 A. 
705, 99 N.J.Biq.-514 [aff 137 A. 919, 
101 N.J.Eq. 308]. . 


“Devisee” defined generally see in- 
fra § 2079. 


86. See Distributee 18 C.J. p 1291. 


87. Jackson v. Osborne, 151 S.E. 
709, 108 W.Va. 480. 


88. “Nephew and niece” 
generally see 45 C.J. p 13838. 


89. In re Hayman’s Estate, 239 N. 
Y.S. 588, 136 Misc. 199, 187 Misc. 329 
[supplementing decision 237 N.Y.S. 
215, 134 Misc. 803, aff 243-N.Y.S. 803, 
229 App.Div. 853, and aff 177 N.E. 
DBO 2G IN AY. sb oidaks 


[a] Personal appearance in court 
not necessary.—The beneficiary in a 
will described as the testatrix’ “niece 
Christine ———— in Germany” is suffi- 
ciently identified, although she iid 
not personally appear in court. 
Clarke v. Sandrock, 77 A. 644, 113 Md. 
422. 


[b] Gift to “the nieces and neph- 
ews of my brothers and sisters who 
are living at the date of my death” 
includes children of living brothers 
and sisters, as well as the children of 
deceased brothers and sisters. Dar- 
nell’s Ex’rs v. Darnell, 227 S.W. 786, 
190 Ky. 468. : 


90. Goddard v. Amory, 16 N.E. 725, 
147 Mass. 71; Brower v. Bowers, 1 
Abb.Dec. (N.Y.) 214. 


91. Goddard v. Amory, 16 N.E. 725, 
147 Mass. 71; Brower v. Bowers, 1 
Abb.Dec. (N.Y.) 214. 


[a] Conditional gift. — Where a 
testator created a trust for the benefit 
of his brothers, sisters, nephews, and 
nieces surviving him whose neces- 
sities might require a larger amount 
of money than he had devised or be- 
queathed them, only those nephews 
and nieces to whom the testator had 
made a gift are entitled to share in 
the trust. Huston v. Dodge, 88 A. 
888, 111 Me. 246. 


[b] Designation by reference to 
previous clauses.—Where a will gives 
devises and bequests to named nieces 
and a bequest to nieces who survived 
the testatrix, a clause giving the resi- 
due to “above said nieces’ includes 
both named and mentioned nieces. 
Matter of Cunning, 98 N.Y.S. 312, 49 
Misc. 44. 


{c] Gift to be divided between 
yamed nieces. — (1) Where in a 
residuary clause the testator pro- 
vided “rest of my estate I wish di- 
vided between my nieces Fanny Har- 
rington Mary Crosby Ella Parrott to| 


defined 


While the technical meaning 
of “distributee” is the person entitled to the personal 
estate of a person who is dead intestate,’* when used 
in a will in designating the beneficiaries to whom 
realty and personalty alike are to go, the: term “legal 
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should be construed according to the legal significa- 


tion of the terms, unless it appears from the will that 


the realty goes, 


Where the 


of construction 


receive five hundred dollars W. L. 
Graves my nephew to receive five 
hundred dollars in trust,” ete., the 
first two named nieces take the resid- 
uary estate (Parrott v. Crosby, 201 
S.W. 138, 179 Ky. 658), (2) in view of 
the rule (see supra § 1128) (3) thata 
testator is presumed to use the words 
in which he expresses himself in his 
will in their primary or ordinary 
sense, unless a contrary intention ap- 
pears (Parrott v. Crosby, supra), (4) 
and in view of that fact that ‘‘be- 
tween” ordinarily means only two 
(Parrott v. Crosby, supra). (5) “Be- 
tween” as meaning only two see Be- 
pweey 7 C.J. p 1146 text and note 


92. Goddard v. Amory, 16 N.E. 725, 
147 Mass. 71; Brower v. Bowers, 1 
Abb.Dec. (N.Y.) 214. 


[a] "Testator’s intention deter- 
mines the construction of the terms. 
In re Andrews’ Will, 210 N.Y.S. 768, 
213 App.Div. .479 [mod on other 
grounds 152 N.E. 413, 242 N.Y. 528]. 


93. In re Blower, L.R. 6 Ch. 351. 
94. In re Blower, supra. 
95. Meglemry v. Meglemry, 131 So. 


906, 222 Ala. 229 [cit Cyc]; Leask v. 
Richards, 101 N.Y.S. 652, 116 App.Div. 
274 [aff <80-N.B. 919, 188 N.Y. 291]; 
In ré Hunt’s Estate, 6 N.Y.S. 186, 53 
Hun 466 [aff 23 N.E. 120, 117 N.Y. 522, 
No eA Gti 


[a] Other statement.—Immediate 
descendants of the brothers and sis- 
ters of the person named. In re But- 
ler, 123 N.Y.S. 282, 66 Misc. 406, 7 
Mills Surr. 407; Cromer v. Pinckney, 
3 Barb.Ch. (N.Y.) 466. 

[b] “Spinster or unmarried 
nieces” (1) may mean widows. In re 
Conway, 37 A. 204, 181 Pa. 156 [aff 
5 Pa.Dist. 332]. (2) ‘Spinster’ gen- 
erally see 58 C.J. p 1300. 


“Wephew and niece” 
erally see 45 C.J. p 1383. 


96. N.Y.—In re Nicklas’ Will, 191 
N.Y.S. 360, 116 Misc. 690. 


N.c.—Shull v. Johnson, 55 N.C. 202. 


Pa.—Lewis v. Fisher, 2 Yeates 196; 
In re Weiss’ Estate, 1 Montg.Co. 209. 


Tex.—Hocker v. Stevens, (Civ.App.) 
18 S.W.(2d) 842. 

Eng.—Grieves v. Rawley, 10 Hare 
63, 44 Eng.Ch. 61, 68 Reprint 840. 


97. N.Y.—In re Nicklas’ Will, 191 
N.Y.S. 360, 116 Misc. 690; Matter of 
Butler, 123 N.Y.S. 282, 66 Misc. 406, 
7 Mills Surr. 407. 


N.C.—Shull v. Johnson, 55 N.C. 202. 


Pa.—Lewis-v. Fisher, 2 Yeates 196; 
In re Weiss’ Estate, 1 Montg.Co. 209. 


Tex.—Hocker v, Stevens, (Civ.App.) 
18 S.W.(2d) 842. 


Ing.—Grieves v. Rawley, 


defined gen- 


10 Hare 


the testator intended to extend the meaning.” 
Henee, as used in a will in designating beneficiaries, 
the terms “nephews”®? and “nieces”®* primarily 
mean nephews and nieces only, or children of a 
brother or sister.®® 

Half nephews; half nieces. 
to “nephews”®* and “nieces”®* will include those of 
the half blood, as well as those of the whole blood, 
unless contrary to the intention of the testator.°& 


Grandnephews; 
terms “nephews”? and “nieces,” as used to designate 
beneficiaries taking under a will, do not inelude 


A bequest or devise 


grandnieces.°® Ordinarily, the 


63, 44 Eng.Ch. 61, 68 Reprint 840. 


9&8 Greer v. Greer, 136 S.E. 742, 
138 S.C. 475; Hocker v. Stevens, (Tex, 
Civ.App.) 18 S.W.(2d) 842. 


[a] That will expressly includes 
brothers and sisters of half blood 
and does not expressly include neph- 
ews and nieces of half blood does not 
indicate an intention to exclude the 
latter. Hocker v. Stevens, (Tex.Civ. 
App.) 18 S.W.(2d) 842. 


[b] Contrary intention held not 
shown.—Hocker v. Stevens, (Tex.Civ. 
App ) 18 S.W.(2d) 842. 


[c] Contrary intention held shown. 
Geieee v. Greer, 136 S.E. 742, 138 S. 
F 5: 


99. As used in will in designating 
peneficiaries see infra § 1220. 


1. TIowa.—In re Nicholson’s Will, 
88 N.W. 1064, 115 Iowa 493, 91 Am. 
SiRa LT: 


Minn.—In re Kittson’s Estate, 225 
N.W. 439, 177 Minn. 469. 


Mo.—Willard v. Darrah, 68 S.W. 
1023, 168 Mo. 660, 90 Am.S.R. 468. 


N.J.—Buzby v. Roberts, 32 A. 9, 
53 N.J.Eq. 566. 


N.Y.—-In re Van Riempst, 105 N. YS. 
541, 178 App.Div. 475 [rev 165 N.Y.S. 
538, 99 Misc. 169]; In re Hunt’s Es- 
tate, 6 N.Y.S. 186, 53 Hun 466 [aff 23 
N.B.120,' 117 N.Y.5622, % LRA. 3671; 
Cromer v. Pinckney, 3 Barb.Ch. 466. 


N.C.—Shull v. Johnson, 55 N.C. 202. 
Pa.—Lewis v. Fisher, 2 Yeates 196. 


Eng.—In re Blower, L.R. 6 Ch. 351; 
Williamson v. Moore, 8 Jur.N.S. 875. 


[a] Thus a bequest to nephews 
and nieces, excepting two in fact 
nephews, was held not a gift to grand- 
nephews nor grandnieces, because 
providing for payment to the benefi- 
ciaries, who were over thirty years 
old, when they were twenty-one, and 
hence inapplicable. Simmon’s Ex’r vy. 
Hunt, 188 S.W. 495, 171 Ky. 397. 


[b] That “descendants” is used in 
referring to the term does not in- 
dicate an intention that the term be 
broadened. Williamson v. Moore, 8 
Jur.N.S. 875. 


“Nephew and niece” as not includ- 
ing grandnephews and grandnieces 
generally see 45 C.J. p 1383. 


2. Minn.—In re Kittson’s Estate, 
225 N.W. 439, 177 Minn. 469. 


N.J.—Buzby v. Roberts, 32 A. 9, 53 
N.J.Eq. 566. 


N.Y.—In re Van Riempst, 105 N.Y. 
S. 541, 178 App.Div. 475 [rev 165 N. 
Y.S. 538,.99 Mise. 169]; In re Hunt’s 
Estate, 6 N.Y.S. 186, 53 Hun 466 [aff 
23>, NieHi 1205. LL SIN phy Deey, 0. Ladtedee 
3867]; Cromer v. Pinckney, 3 Barb. 
Ch. 466. 
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grandnephews and grandnieces, although the contra- 
ry is true where the intention of the testator is man- 
ifest,? as where in the will grandnephews and grand- 
nieces are described as nephews and nieces. 


j Great-grandniece. Where the testator’s intention 
is manifest, the term “niece” may include a great 
grandniece.® 


Wife or widow of nephew.® In ordinary usage 
the term “niece,” as used in a will in designating 
beneficiaries, does not include the wife? or widow’ of 
a nephew. 


Nephew or niece of spouse of maker of will. Nor 
do the terms ‘nephews’? and “nieces’”!°® usually in- 
clude nephews and nieces of the spouse of the maker 
of the will, although the contrary is true as to both 
“nephews”! and “nieces”? where deceased had no 
brothers or sisters, and hence could have no nephews 
or nieces. 


Adopted person. Ordinarily the term “nieces” in 
a will does not include an adopted daughter of a de- 
ceased brother.t® 


Illegitimates. Ordinarily the term “nephews,” as 


N.C.—Shull v. Johnson, 55 N.C. 
02. 
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deceased niece on the other hand, 13. 
“niece” will not be deemed intended to 


[§§ 1234-1285 


used in a will in designating beneficiaries, does not 
include illegitimates,'+ although such persons wiil 
be deemed included if testator’s intent is manifest.?® 
So, also, where the testator’s intention is manifest, 
“nephew” will refer to the son of a natural child of 
the testator’s parent.1® Statutes providing for legit- 
imation by the subsequent marriage of the parents!? 
do not broaden “nephews” to inelude an illegitimate 
son of brother or sister whose parents have mar- 
ried. 

Stepniece. The term “nieces,” as used in a will in 
designating beneficiaries, will not include a brother’s 
stepdaughter,'® in the absence of the testator’s in- 
tention that such person be included.?° 


Next of kin.?4_ A bequest to named nephews and 
nieces will not include the next of kin.?? 


[§ 1235] 0. Offspring.?* In its use in a will as a 
designation of a beneficiary, “offspring” is a general 
word.” Its meaning depends upon the intention of 
the testator.2° In its proper and natural sense, it 
means lineal descendants?® or issue,?7 or children.?% 
As used in the sense of issue, the term is a word 
of limitation?® and not a word of purchase.?°® 


Matter of Haight, 118 N.Y-.S. 
745, 63 Misc. 624, 7 Mills Surr. 213. 


é : include such grandnieces. In ene 
Pa.—Lewis v. Fisher, 2 Yeates 196. Woodward, 23 NH. 120, 117.N.¥. 522, ane Lyon v. Lyon, 34 A. 180, 88 Me. 
- Eng.—In re Blower,_L.R. 6 Cha so iio At 8 6 re ee 2 
§6 bne Ch ssi 44 Repring 191, Wil: |, 4, James v. Smith, 14 Sim. 214, 60] 3% Lon v. Lyon, supra. 
> . , 2: j 
liamson v. Moore, 8 Jur.N.S. 875. BG Rn Lp PNAC Rah EUR A! Ch. 580. ickles v. Helliwell, [1916] 2 
“6 Gd 0 4 i . ° rs «Nd. 
ofan tet qflergendants” is used in| 468, gi Hng.Ch. 360,45 Reprint 182. | 17. See Bastards § 24. 
cate an intention that the term be [a] Intention held shown. — 18. Lyon v. Lyon, 34 A. 180, 88 
Se ast Williamson vy. Moore, 8 Stringer v. Gardiner, 4 De G.&J. 468, Me. 395. 
ur.N.S. 875. 61 Eng.Ch. 369, 45 Reprint 182. 19. In re Holt’s Estate, 79 P. 585, 
/ 


3. Ind.—Robertson v. Burnett, 155 
N.E. 178, 86 Ind.App. 89. 


Iowa.—In re Nicholson’s Will, 88 
N.W. 1064, 115 Iowa 493, 91 Am.S.R. 
1%5. 

Minn.—In re Kittson’s Estate, 225 

.W. 439, 177 Minn. 469. 

Py mx 147 Mass. 71. 


N.Y.—Leask v. Richards, 101 N.Y.S. 8 
652, 116 App.Div. 274 [aff 80 N.E. ‘ 
919, 188 N.Y. 291]. 9: 


906, 907, 
Wis.—In re Stark’s Will, 134 N.W. 
389, 149 Wis. 631. 


[a] Intention to include grand- [a] 


—In re Andrews’ Will, 210 N.Y.S. 763, 
213) “App Div: 479, [mod “on 
grounds 152 N.E. 413, 242 N.Y. 528]; 
In re Van Riempst, 165 N.Y.S. 541, 178 
App.Div. 475 [rev 165 N.Y.S. 538, 99 
Mise. 169]; Kimball v. Chappel, 18 
N.Y.S. 30, 27 Abb.N.Cas. 437; White [b] 
vy. Old, 75 S.B. 182, 113 Va. 709, 1.R.A. 
1916F 787; In re Stark’s Will, 134 N. 
W. 389, 149 Wis. 631; In re Blower, L. 
R. 6 Ch. 351. 


[b] Intention to include grand- 
nephews and grandnieces held shown.| 906, 907, 
—Shepard v. Shepard, 17 A. 173, 57 
Conn. 24; Robertson v. Burnett, 155 
N.E. 178, 86 Ind.App. 89; Palmer v. 
Munsell, (N.J.Ch.) 46 A. 1094; Leask 
v. Richards, 101 N.Y.S. 652, 116 App. pal 
DLV ania, SOm Ne OO ome su 
291]; Brower v. Bowers, 1 Abb.Dec. 
(N.Y.) 214; Cromer v. Pinckney, 3 
Barb.Ch. (N.Y.) 466; In re Davis, 35 


ews.” 


Fisher, 


L.R. 18 Eq. 504. 


tow, L.R. 2 Eq. 333. 


[c] Where will distinguishes be- 
tween nephews and nieces on the one 
hand, and children of the testator’s 


Reprint 252. 


Goddard v. Amory, supra. 


Meglemry v. Meglemry, 131 So. 
222, Alar 
Green's Appeal, 42 Pa. 25; 
Wells, L.R. 18 Eq. 504. 


That testatrix in will desig- 
nephews and grandnieces not shown.| nated her husband’s nephew as her 25. 
nephew does not show an intention 26 
other | to include others than blood relatives 3 
in legacies to “nephews and nieces.”’ 
In re Lamberton’s Estate, 161 A. 596, fa] 
105 Pa.Super. 348. 


Designation 
nephews as trustees does not indi- 
cate an intention that such nephews 


be included in a gift to “my neph-|asg used in will in desicnat ' 
In re Green, [1914] 1 Ch. 134. guating benefi 


10. Meglemry v. Meglemry, 131 So. 
222 Ala. 
Green’s Appeal, 42 Pa. 25; 
2 Yeates (Pa.) 196; In re 
Winn, 86 L.J.Ch. 124; Wells v. Wells, 


Thus the 
nieces were held not entitled to share, < : 
under a paragraph giving property to 133 N.C. 399; 
nephews and nieces, if brothers or 


; “| sisters died before distribution. In 
A. 1046, 19 RI. 654; Weeds v. Bris-|.” Binkley’s Estate, 93 Pa.Super. 1. 


11. Hogg v. Cook 


12. Hogg v. Cook, supra. 


146 Cal. 77. 
20. In re Holt’s Estate, supra. 
Intention held not shown.— 


6. Construction of: 


“Widow’’ as used in will in designat- 
ing beneficiaries see infra § 1240. fa] d 
“Wife” as used in will in designat- In re Holt’s Hstate, 79 P. 585, 146 Cal. 


ing beneficiaries See supra § 1221. 


Hite 
21. As used in will in designating 


7. Goddard v. Amory, 16 N.B. 725,| beneficiaries see infra § 1254. 


22. Dulin vy. Dulin, 148 S.E. 175, 
197 N.C. 215. 


23. Defined generally see Offsprin 
46 C.J. p 1087. 8 


24. Thompson vy. Beasley, 3 Drew. 
7, 61 Reprint 803. 


2279) Letter Gy-ciys 
Wells v. 


Thompson y. Beasley, supra. 


Young v. Davies, 2 Dr. & Sm. 
167, 62 Reprint 585. 


According to manifest inten- 
tion of testator ‘offspring’ may mean 
lineal descendants. Thompson We 
Beasley, 3 Drew. 7, 61 Reprint 803. 


Construction of “lineal descendants” 


of husband’s 


ciaries see supra § 1216. 


27. Allen v. Markle, 36 Pa. 117: 
Young v. Davies, 2 Dr.&Sm. 167, 62 
Reprint 585. 


Construction of “issue” as used in 
will in designating beneficiaries see 
supra §§ 1222-1231. 


28. Holton v. Jones, 45 S.E. 765, 


Thompson vy. Beasley, 
3 Drew. 7, 61 Reprint 803. 


Construction of word “children” as 
used in will in designating beneficia- 
, 32 Beav. 641, 55 ries see supra §§ 1198-1213. 


29. Allen v. Markle, 36 Pa. 117. 
30. Allen y. Markle, supra. 


Zoe SLGLUm @yci] 


Lewis v. 


testator’s wife’s 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1236-1237] 


{§ 1236] p. Parent.*t In its primary sense*? the 
term “parent” in a will is confined to the immediate 
father or mother,?* and does not include a grand- 
parent ;** but where the will evidences an intention 
to use the term in a different sense such meaning will 
be given it,?> as where it means lineal ancestor.*° 


[§ 1237] q. Relations; Relatives.*7 The word 
“relations,” when used in a devise or bequest means 
those who, in case of intestacy would take under the 
statute of distributions, as next of kin,*8 or by rep- 
resentation of next of kin,®® or heirs,*® unless, from 
the nature of the gift,*! or from an authorized power 
of selection,*? or from an otherwise expressed inten- 
tion of the testator,*? a different construction is al- 
lowed. Ordinarily, the term refers to those of the 
blood**# and not those by affinity,*® excluding a 
wife,*® although this meaning will be extended where 
such is the intention of the testator.47 Usually the 
term does not inelude an illegitimate.*® So also the 


31. Defined generally see Parent 46] construction 
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is given the term, 
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phrase “near relation” refers to those who take under 
the statute of distributions.4® While there is au- 
thority that where the gift is to “nearest relation,” 
the statute of distributions will be disregarded,°° 
and the relations by blood who are nearest will be 
entitled to receive the gift, to the exclusion of oth- 
ers who are more remote,®! ordinarily, the phrase is 
construed to mean those who take as next of kin un- 
der the statute of distribution,®? and testator’s wife 
is not included in the phrase;°* but where the testa- 
tor has enumerated the persons meant by the phrase 
such meaning is controlling.*4 


“Relatives.” Where the word “relatives” is used 
in a will in designating beneficiaries, the testator is 
presumed to have used the term in its legal mean- 
ing.°> So also, as used in a will in designating bene- 
ficiaries, “relatives” means those persons who would 
take under the statute of distributions either as next 


the|]father’s first wife’s relations and 


C.J. p 1212. 


82. In re Leonard’s Will, 256 N.Y. 
S, 355, 148 Misc. 172. 


3@. Rasquin v. Hamersley, 137 N. 
Y:S. 578, 152 App.Div. 522 [aff 102 
IN. Big eal 2O8eNewe 6i80!)s 


34. In re Leonard’s Will 256 N.Y. 
S. 355, 143 Misc. 172. 


35. In re Leonard’s Will, supra. 


36. Rasquin v. Hamersley, 137 N. 
WS; 578, 152 App. Div.-522 [aff 102 —N- 
BH. 1112, 208 N.Y. 630]. 


37. Relative or relation defined 
generally see Relative or Relation 53 
Cie p Asin. 


Requirement of certainty see supra 
§ 1191. 


3g. Ky.—Johnson v. Johnson’s 
Adm’r, 300 S.W. 636, 222 Ky. 180. 


Me.—Drew v. Wakefield, 54 Me. 291. 
See Keniston v. Adams, 14 A. 203, 80 
Me. 294 (dictum). 


N.H.—Varrell v. Wendell, 20 N.H. 
431. See Clark v. Campbell, 133 A 
sine? N.H. 281, 45 A.L.R. 1433 (dic- 
tum). 


N.Y.—Gallagher vy. Crooks, 30 N.E. 
746, 132 N.Y. 338; In re Kane’s Es- 
tate, 159 N.Y.S. 992. See In re Sobel’s 
Estate, 191 N.Y.S. 676, 117 Misc. 508; 
Tolson v. National Provident Union, 
113 N.Y.S. 534, 60 Misc. 460, 463 (both 
dictum). 


Pa.—MecNeilledge  v. 
Serg.&R. 103. See Com. v. 
Co. 541 (dictum). 


Eng.—Isaac v. Defriez, Ambl. 595, 
27 Reprint 387; Worseley v. Johnson, 
3 Atk. 758,)-26 Reprint 1235; Hard- 
ing v. Glyn, 1 Atk. 469, 26 Reprint 299; 
Green v. Howard, 1 Bro.Ch. 31, 28 Re- 
print 967; Lees v. Massey, 3 De G. 
F. & J. 113, 64 Eng.Ch. 89, 45 Reprint 
821; Lawlor v. Henderson, Ir.R. 10 
Eq. 150; Pope v. Whitcombe, 3 Meriv. 
689, 17 Rev.Rep. 171, 36 Reprint 264; 
Anonymous, 1 P.Wms. 327, 24 Reprint 
410; Grant v. Lyman, 4 Russ. 292, 38 
Reprint 815; Jones v. Colbeck, 8 Ves. 
Jr. 38; 32) Reprint: 264;  -Davies)_v. 
Baily, 1 Ves. 84, 27 Reprint 906. See 
Crossly v. Clare, Ambl. 397, 27 Re- 
print 264 (dictum). 

See Hearn v. Hastings, 152 A. 129, 
17 »Deli@hi 229)... Esty ov.) Clark, 401 
Mass. 36, 3 Am.R. 320; Bennett v. 
Van Riper, 22 A. 1055, 47 N.J.Eq. 563, 
24 Am.S.R. 416, 14 L.R.A. 342; In re 
Stewart Estate, 30 Man. 382 (all dic- 
tum). 


[a] 


Barclay, 11 
Metz, 17 Pa. 


Reason for rule.—Unless such 


gift is void for uncertainty as to the 
beneficiary. Anonymous, 1 P.Wms. 
327, 24 Reprint 410. See Crossly v. 
ae Ambl. 397, 27 Reprint 264 (dic- 
tum). 


[b] “Gineal descent,” in a gift to 
testator’s relatives who may claim 
and prove their relationship to tes- 
tator by lineal descent does not con- 
fine the gift to descendants from tes- 
tator, but will mean testator’s first 
cousins who are the next of kin. 
Craik v. Lamb, 1 Coll. 489, 28 Eng. 
Ch. 489, 63 Reprint 512. 


[ce] “Relation by blood” (1) is one 
who would be entitled to a share of 
the estate of the person whose rela- 
tion he is, in case of intestacy. See 
Com. v. Metz, 17 Pa.Co. 541 (dictum). 
(2) “Blood relations’”’ within will con- 
ferring power of appointment are lim- 
ited to the next of kin, and include 
only relations by blood and not con- 
nections by marriage, nor even a hus- 
band or wife. McGill v. Trust Co. of 
New Jersey, 125 A. 108, 96 N.J.Eq. 331 
[mod 121 A. 760, 94 N.J.Eq. 657]. 


Blood relations as included in term 
“children” see supra § 1202. 


[d] Son cannot be “relatives,” (1) 
in a gift to “relatives” after the death 
of the son as life tenant, as the plural 
form of the word excludes such con- 
clusion. In re Hildebrant’s Estate, 
110 A. 760, 268 Pa. 132. (2) That the 
remainder is to be “divided among my 
relatives” after the death of a son as 
life tenant requires a construction 
that the son is not included within 
the term ‘‘relatives,’ as “divided 
among” carries the thought that more 
than one are to take. In re Hilde- 
brant’s Estate, supra. 


39. See Esty v. Clark, 101 Mass. 
36, 3 Am.R. 320 (dictum). 


40. Ross v. Ross, 25 Can.S.C. 307. 
See In re Stewart Hstate, 30 Man. 382 
(dictum). 


41. Drew v. Wakefield, 54 Me. 291. 


42. Levi v. Fidelity Trust, etce., 
Co., 88 S.W. 1088, 121 Ky. 82, 28 Ky. 
L. 40; Drew v. Wakefield, 54 Me. 291; 
Supple v. Lowson, Ambl. 729, 27 Re- 
print 471; Pope v. Whitcombe, 3 
Meriv. 689, 17 Rev.Rep. 171, 36 .Re- 
print 264; Grant v. Lyman, 4 Russ. 
292, 38 Reprint 815. 


< In re Kane’s Hstate, 159 N.Y.S. 
992. 
[a] Exclusion of beneficiaries.— 


Under a provision of a will, “I give 
and devise nothing whatever to my 


nothing to my mother’s relations,” the 
word “relations” was used in a col- 
loquial sense, as referring to those 
who were related to her only through 
her father’s first wife or through her 
mother, and not as referring to the 
other descendants of her father. In 
re Smart’s Estate, 142 N.E. 759, 248 
Mass. 285. 


44. Levi v. Fidelity Trust & Safe- 
ty Vault Co., 88 S.W. 1083, 1084, 121 
Ky. 82; Hibbert v. Hibbert, L.R. 15 
Eq. 372; Davies v. Baily, 1 Ves. 84, 27 
Reprint 906. See Bennett v. Van Rip- 
er, 22 A. 1055, 47. N.J.Ba. 563, (24 “Am, 
S.R. 416, 14 L.R.A. 342 (dictum). 


45. Maitland v. Adair, 3 Ves.Jr. 
231, 30 Reprint 984; Davies v. Baily, 1 
Ves. 84, 27 Reprint 906. See Bennett 
v. Van Riper, 22 A. 1055, 47 N.J.Eq. 
568, 24 Am.S\R. 416, 14 L.RwA. 342 
(dictum). 


46. Worseley v. Johnson, 3 Atk. 758, 
26 Reprint 1235; Davies v. Baily, 1 
Ves. 84, 27 Reprint 906. 


47. Hibbert v. Hibbert, L.R. 15 Eq. 
372. See Bennett v. Van Riper, 22 A. 
1055, 47 N.J.Eq. 563, 24 Am.S.R. 416, 
14 L.R.A. 342 (dictum). 


[a] 
Levi v. Fidelity Trust, etc., Co., 
W. 1083, 1084, 121 Ky. 82; 
Hibbert, L.R. 15 Eq. 372 


48. Hibbert v. Hibbert, supra. 


49. Whithorne v. Harris, 2 Ves. 
527, 28 Reprint 337. 


50. Hearn v. Hastings, 152 A. 129, 
17 Del.Ch. 229. 


51. Hearn v. Hastings, supra. 


52. Edge v. Salisbury, Ambl. 70, 27 
Reprint 42; Smith v. Campbell, 19 
Ves.Jr. 403, 13 Rev.Rep. 224, 34 Re- 
print 566; Pyot v. Pyot, 1 Ves. 335, 
27 Reprint 1066. 


[a] Thus testator’s brothers will 
take, to the exclusion of nephews and 
nieces. Locke v. Locke, 16 A. 49, 45 
N.J.Eq. 97. 


53. Storer v. Wheatley’s Ex’rs, 1 
Pano 0G: 


54. Hall v. 
INSEL. 892 


[a] Thus where a sister-in-law is 
enumerated as one of those intended 
to be included in the phrase, such 
sister-in-law takes. Hall v. Wiggin, 
29 A. 671, 67 N.H. 89. 


55. In re Trickett’s Estate, 239 P. 
406, 197 Cal. 20 


Intention held not shown.— 
88 S. 
Hibbert v. 


Wiggin, 29 A. 671, 67 
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of kin®® or as representatives of next of kin,®” or as 
heirs,°> unless a contrary intention appears.°® Ordi- 
narily, the term refers to those persons of the 
blood,®° and not those related by marriage,®? unless 
testator’s contrary intention appears.°? Moreover, 
the term ordinarily does not refer to illegitimates,°* 
although such will be ineluded where testator’s in- 
tention is manifest.°* The term “near relatives” has 
been construed to mean those who take under the 
statute of distributions.®° The phrase “nearest rel- 
atives” means nearest in degree—counting from the 
specified stock,®® although the phrase is subject to 
the testator’s intention.®’. Similarly, “nearest blood 
relatives,” used as a designation of beneficiaries, ven- 
erally nieans such persons as take under the statute 
of distributions,°* unless a different meaning is nec- 
essary in order to effectuate the intention of the tes- 
tator.°® So such phrase will inelude illegitimates. 
where testator knew, or should have known, he had 
only such relatives.7° 


- WILLS 


[§§ 1237-1239 


[§ 1238] r. Sons; Daughters. Ordinarily a tes- 
tamentary gift to “sons and daughters” refers to the 
primary meaning of the words.’! However, such a 
gift has been deemed to include grandchildren,” un- 
Tess there is a specific gift to such persons.’* A gift 
to “sons” prima facie means legitimates only.74 
While a testamentary gift to daughters who are un- 
married means those not married at the time,*® gen- 
erally a testamentary gift to “unmarried daughters” 
means those daughters who never had been mar- 
ried,’® and excludes a daughter divorced at the time 
the testator died,*7 or a daughter who had married 
but who was a widow.*® 


[§ 1239] s. Stepbrothers; Stepsisters.7° A  he- 
quest or devise to “stepbrothers’*®® and “stepsis- 
ters’’! may include brothers and sisters of the half 
blood, as half brothers or half sisters partake of a 
dual character, being by virtue of their common par- 
ent blood half brothers, and by virtue of the mar- 
riage of their several parents half stepbrothers, fall- 


6“ 


56. Cal.—In re Trickett’s Estate, 
239 P. 406, 409, 197 Cal. 20 [quot Cyc]. 


Ky.—Wooten’s Trustee v. Hardy, 
298 S.W. 968, 967, 221-Ky. 338 [cit 
Cyc]. 

Mass.—Thompson v. Thornton, 83 
N.E. 880, 197 Mass. 273, 13 Prob.Rep. 
Ann, 409. 


Mo.—Rauch v. Metz, 212 S.W. 353, 
SG che | Oncoale See Brammell v. 
Adams, 47 S.W. 931, 146 Mo. 70 (dic- 
tum). 

N.H.—Snow v. Durgin, 47 A. 89, 70 
N.H. 121. See Clark v. Campbell, 133 
A. 166, 170, 82. N.H. 281, 45 A.L.R. 
1433 (dictum). 


N.Y.—In re Sobel’s Estate, 191 N. 
VS. 676, 117 Misc. 508; Blossom v. 
Sidway, 5 Redf.Surr. 389; Ennis v. 
Pentz, 3 Bradf.Surr. 382. 


Pa.—Peters’ Estate, 11 Phila. 85. 


* Tenn.—American Nat. Bank  v. 
Meaders, 30 S.W.(2d) 246, 161 Tenn. 
184, 


Man.—In re Stewart's Estate, 30 
Man. 382. 


Ont.—Re McLaggan, 
85, 86. 


See Hearn v. Hastings, 152 A. 129, 
17 Del.Ch. 229; Keniston v. Adams, 
14 A. 203, 80 Me. 294; Henderson v. 
Henderson, 77 A. 348, 77 N.J.Eq. 317 
(all dictum). 


fa] “Surviving relatives.’’—Per- 
sons who would inherit estate of tes- 
tator if testator hod died intestate 
take as devisees under will devising 
residue to “surviving relatives.” 
Wooten’s Trustee v. Hardy, 298 S.W. 
963, 221 Ky. 338. 


[b] “Whe relatives above named’ 
does not include a legatee named only 
in the codicil. Hart v. Hart’s Ex’r, 
2 S.C.Eq. 57. 


37 Ont.W.N. 


57. Thompson v. Thornton, 83 N. 
BH. 880, 197 Mass. 273, 13 Prob.Rep. 
Ann. 409. 


58. In re Bernheim’s Ust., 266 P. 
378, 382, 82 Mont. 198, 57 A.L.R. 1169, 
1175 note [cit Cyc]; In re Stewart 
Estate, 30 Man. 382. 


59. Cal.—In re Trickett’s Estate, 
239 P. 406, 409, 197 Cal. 20 [quot Cyc]. 

Mass.—Thompson v. Thornton, 83 
N.E. 880, 197 Mass. 273, 13 Prob.Rep. 
Ann, 409. 


Mo.—Rauch v. Metz, 212 S.W. 353, 


357 [cit Cyc]. 


Mont.—In re Bernheim’s Est., 266 P. 
378, 382, 82 Mont. 198, 57 A.L.R. 1169, 
1175 note [cit Cyc]. 


is ikon v. Durgin, 47 A. 89, 70 
ONE een 


[a] A eae increasing ‘‘bequests” 
to relatives, construed with other 
codicils, held not to include testatrix’s 
sister or sister’s children to whom 
residuary bequests had been given. 
Hanckel v. Holcombe, 93 S.E. 634, 121 
Va. 392. 


[b] Intention held shown.—Snow 
v. Durgin, 47 A. 89, 70 N-H. 121; Hill 
Vv. Page, (Tenn-Ch.) 36, SW. 735. 


60. Boyd vy. Perkins, 113 S.W. 95, 
130 Ky. 77; McMenamy v. Kempel- 
mann, 200 S.W. 1075, 273 Mo. 450; 
Hnnis v. Pentz, 3 Bradf.Surr. (N.Y.) 
382; Hill v. Page, (Tenn.Ch.) 36 S.W. 
735. See Schutte v. Douglass, 97 A. 
906, 90 Conn. 529, 534 (dictum). 


61. McMenamy v. Kempelmann, 200 
S.W. 1075, 273 Mo. 450; Blossom v. 
Silway, 5 Redf.Surr. (N.Y.) 389; En- 
nis v. Pentz, 3 Bradf.Surr. (N.Y.) 382. 
But see Henderson vy. Henderson, 77 
A. 348, 77 N.J.Eq. 317 (dictum). 


[a] Thus (1) the husband of tes- 
tator’s niece is not included in “rela- 
tive.” Boyd v. Perkins, 113 S.W. 95, 
96, 1380 Ky. 77. (2) So a widow is not 
a next of kin. In re Sobel’s Estate, 
191 N.Y.S. 676, 117 Misc. 508. 


62. McMenamy v. Kempelmann, 
200 S.W. 1075, 273 Mo. 450; In re 
Bernheim’s Estate, 266 P. 878, 82 
Mont. 198, 58 A.L.R. 1169, 1175 note; 
Blossom v. Sidway, 5 Redf.Surr. (N. 
Y.) 889. See Schutte v. Douglass, 97 
A, 906, 90 Conn. 229 (dictum). 


[a] Intention held not shown.— 
McMenamy v. Kempelmann, 200 S. 
W. 1075, 273. Mo. 450. 


[b] Intention held shown.—In re 


Bernheim’s Estate, 266 P. 378, 82 
Mont. 198, 58 A.L.R. 1169, 1175 note. 


63. Seal-Hayne vy. Jodrell, [1891] 
A.C. 304 [aff 44 Ch.D. 590]. 
64. Seal-Hayne v. Jodrell, supra. 


By ee Handley v. Wrightson, 60 Md. 


66. Ennis v. Pentz, 
GNP YS) 9 382); 


[al Nearest degree of consanguin- 
ity is meant. In re Brown’s Ex’r, 232 
N.Y.S. 204, 133 Mise. 519. 


3 Bradf.Surr. 


[b] Where testator does not define 
the phrase, the presumption is that 
he meant such relatives as should 
yroperly be defined as nearest. In re 
Peee ests Estate, 73 A. 1068, 225 Pa. 
£ . 

67. In re Martin’s Will, 243 N.Y.S. 
603, 280 Apn.Div. 112 [mod 237 N.Y.S. 
529, 135 Mise. 18 and rev on other 
ground 174 N.E. 643, 255 N.Y. 248]. 


68. Sander’s Estate, 105 N.W. 1064, 
126 Wis. 660, 5 Ann.Cas. 508 and note, 
11 Prob.Rep.Ann. 350. 

69. Sander’s Estate, supra. 

70. Sander’s Estate, supra; 
rell v. Wendell, 20 N.H. 431. 

71. Re Simpson, (Can.) [1928] 3 
Dom.L.R. 773. 


Var- 


72. In re Smith, 2 S.C.Eq. 123 note. 

73. Stokes vy. Stokes, 9 Ohio Dec. 
(Reprint) 809, 12 Cine.L.Bul. 135. 

74. In re Scholl’s Estate, 76 N.W. 


616, 100 Wis. 650; Wilkinson vy. Adam, 
1 Ves. & B. 422, 35 Reprint 163. 


75. Matter of Oakley, 74 N.Y.S. 
206, 67 App.Diy. 493 [aff 63 N.E. 1120, 
11S NOY. 652% 


[a] Daughter who is widow takes 
under such provision. Matter of Oak- 
ley, 74 N.Y.S. 206, 67 App.Div. 493 [aff 
638, N;B. 1120,.171 N.Y. 652]. 


76. Russell vy. Lilly, 100 N.E. 668, 
213 Mass. 529; Douglass v. Board of 
Foreign Missions of Presbyterian 
Church in U. S. of America, 164 A. 
489, 112 N.J.Eq. 361 [rev 160 A. 37, 110 
N.J.Eq. 331]; In re Marshall’s Es- 
ate, 252 N.Y.S. 683, 141 Misc. 457 [aff 
255 N.Y.S. 839, 235 App.Div. 666]. 


400 
Meaning of “unmarried” generally 
see Unmarried 66 C.J. p 50. 


77. In re Marshall’s Estate, 252 
N.Y.S. 683, 141 Misc. 457 [aff 255 N.Y 
S. 839, 235 App.Div. 666]. rents In 
re Lesingham, 24 Ch:D. 703 


78. Russell v. Lilly, 100 NE. 668, 
213 Mass. 529; Douglass v. Board of 
Foreign Missions of Presbyterian 
Church in U. S. of America, 164 A. 
189, 112, N.J.Eq. 361 [rev 160 A. 37, 
TL OPN. Ba 331]. 


79. “Stepbrother” and “stepsister” 
lefined generally see Stepbrother or 
Stepsister 60 G.J. p 31. 


80. In re Weiss’ Estate, -1 Monte. 
Co. (Pa.) 209. 


81. In re Weiss’ Estate, supra. 


For later cases, developmeuts and changes in the law see Annotations, same title and section number, 


§§ 1239-1242] 


ing thus equally within the designation of brother 
or stepbrother.®? 


[§ 1240] t. Widow; Widower. A gift to the 
“widow” of a named person refers to the wife of such 
person at the time the will was made,%? although it 
has been held that such gift means such wife as may 
survive the designated person.’ The term does not 
mean a widower.®® 


[§ 1241] 3. Heirs*—a. What Law Governs. The 
law to be applied in determining the meaning of the 
word “heirs” in a will is ordinarily that of testa- 
tor’s domicile®® and the statute to be applied is that 
in force at the time fixed for the ascertainment of the 
elass,$* and hence normally the one existing at the 
time of the testator’s death,’8 and this is true al- 
though possession is postponed to admit of an inter- 
mediate estate,°® and although the person who is next 
of kin also takes the intermediate estate.°° Partic- 
ularly where such an intent can be found in the will, 
the law of the state and not the common law of HEng- 
land governs the interpretation of the words “heir 
at law.”°®! In ease of an illegitimate child, the tes- 
tator will be presumed to have used the word “heir” 
in accordance with the law of his domicile.?? 


Adopted children.®? In case of an adoption un- 
der a foreign law, it has been held that it is the 
foreign law which fixes the status of the adopted 


82. In re Weiss’ Estate, supra. 


83, Beers v. Narramore, 22 A. 1061, fe Or 220. But 
61 Conn. 13; Anshutz v. Miller, 81 Pa. eae 
2123, tn. re. Trout, 25a. Dist, 790. 


84. Wallace v. Cutsinger, 115 N.B. 
has been 


WILLS 


88. Whiteside’s Estate, 13 Pa.Dist. 
see 
79 A. 909, 108 Me. 233, Ann. 94 
Caos A287 (a devise to heirs in f 
a will executed prior to the enactment 
of a statute making a widow an heir 
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child as an heir,®* and creates its capacity to suc- 
ceed to personalty,®® and that status once fixed re- 
mains so, no matter where the child may subsequent- 
ly reside.?® A nonretroactive statute changing the 
status of adopted persons as heirs of the adopting 
parents has been held not to change the status of a 
person adopted before its enactment,®? and the word 
“heirs” has been held not to include an adopted 
child when the testator died before the enactment of 
a statute enabling an adopted child to inherit from 
the adopting parent;°® but according to other au- 
thority, the fact that the statute giving adopted 
children the right of inheritance from adopting par- 
ents was enacted after the death of the testator did 
not prevent a child adopted by the life tenant from 
taking under a devise over to. the life tenant’s 
heirs.°°® 


Copyhold lands. <A devise of copyhold lands to 
“my own right heirs” is goyerned by the common- 
law rules of construction rather than the custom of 
the manor. 


[§ 1242] b. Primary and Secondary Meanings— 
(1) In General. The word “heirs” in a will does 
not necessarily have a fixed meaning,” as, following 
the general rules of construction of wills,* the sense 
in which the word is used must be ascertained from 
the language of the will, taken as a whole.* No inapt 


Right of adopted children to take 
as “heirs” see infra § 1245. 


McGillivray, Purcell v. Hen- 
dricks, (B.C.) [1925] 3 Dom.L.R. 854. 


95. McGillivray, Purcell vy. Hen- 
dricks, supra. 


Houghton v. 


789, 66 Ind.App. 185; Swallow v. Swal- 
low’s Adm’r, 27 N.J.Eq. 278; Meeker 
v. Meeker, 121 N.Y.S..1051,.137 App. 
Div. 537 [aff 94 N.E. 626, 201 N.Y. 205, 
35 L.R.A.N’S. 816 and note, Ann.Cas. 
1912A 930]. 


[a] Surviving wife or widow means 
no more nor less than widow. Wal- 
lace vy. Cutsinger, 115 N.E. 789, 66 
Ind.App. 185. 


85. Wellington v. Drummer, 40 A. 
392, 69 N.H. 295. 


86. Gibson v. Boynton, 210 P. 648, 
112 Kan. 173; Rose v. Rambo, 82 So. 
149, 120 Miss. 305. 


[a] Reason for rule.—‘‘Heirs at 
law,’’ as used in a bequest, must be 
interpreted in accordance with the 
meaning of the word in the country of 
the testator’s domicile, since, if at 
the time of making his will and of 
his death the testator was domiciled 
in England and had a reference to its 
laws, the designation “heirs at law” 
might indicate a very different per- 
son or persons from what might be 
the case if the testator had been dom- 
iciled in’ another country. Harrison 
v. Nixon, 9 Pet. (U.S.) 483, 9 L.Ed. 
201. 


87. Whiteside’s Estate, 13 Pa.Dist. 
&Co. 220; De Wolf v. Middletown, 26 
A. 44, 31/A. Chl AS Ral. $1,0,;.3 1, liR.A. 
146. 


[a] Tlustration.—Where a testa- 
tor devises land to his daughters and 
“on both their decease’ without is- 
sue to his heirs, a further clause qual- 
ifying the heirs at law by the words 
“according to the statute of descents” 
has reference to the statute existing 
at the time the devise to such heirs 
took effect. De Wolf v. Middletown, 
SGA. p44 uodel Avmek tn LS Eel. 810.31 
L.R.A. 146. 


Time for ascertainment of class 
generally see infra §§ 1269-1274. 


interpreted as used with 
the meaning and effect ascribed to 
the word at the time of execution); 
In re Swenson’s Estate, 56 N.W. 1115, 
55 Minn. 300 (“heirs at law,” as found 
in the residuary clause of the will, 
must be construed as of the date of 
its execution, and not with reference 
to the statute as it existed when the 
testator died). 


Testator’s death as ordinary time 
for ascertainment of class see infra 
§ 1269. 


89. Whiteside’s Estate, 13 Pa.Dist. 
&Co. 220. But see In re Wilson’s Hs- 
tate, 225..P. 283, 65 Cal.App. 680 (a 
provision that, on the death of the 
life tenant, the property should be 
distributed ‘among my heirs, as pro- 
vided by the Jaws of the state of Cal- 
ifornia’’ refers to the laws in force 
at the time of execution of the will.) 


90. Whiteside’s Estate, supra. 


91. Aspden’s BHstate, 2 F.Cas.No. 
589, 2 Wall.Jr. 368. 


92. Keith v. Eaton, 51 P.,271, 58 
Kan, 732. 


[a] Thus, since the law of the 
domicile of the testator governs in 
ascertaining who are legitimate, an 
illegitimate son of A in Kansas duly 
legitimated by recognition according 
to . the laws of Kansas cannot take un- 
der a devise of lands in Kansas to 
the “heirs of his [A’s] body” made 
by.an inhabitant of Missouri in which 
state an illegitimate child is disabled 
from inheriting from the father ex- 
cept by intermarriage of the parents. 
Keith v. Eaton, 51 P. 271, 58 Kan. 732. 


What law governs in determining 
bastards generally see Bastards § 40. 


93. Effect of adoption generally 
see Adoption of Children §§ 117-138. 


Foreign adoption generally see 
Adoption of Children § 138. 


*By HAROLD J. GILBERT (§§ 1241-1261). 


96. McGillivray, 
dricks, supra. 


97. In re Frost’s Estate, 175 N.Y.S. 
ia 107 Misc. 118. 


es v. Noland, 92 N.E. 956, 
246 ar 535, 138 Am.S.R. 247. 


99. Smith v. Hunter, 99 N.E. 91, 
86 Ohio St. 106. 


1. Re Smith, [1933] Ch. 847. 


2. Smith v. Winsor, 88 N.E. 482, 
239 Ill. 567; Jacobs v. Preseott, 65 A. 
761, 102 Me. 68, 12 Prob.Rep.Ann, 333; 
Ohio Sav. Bank v. Clark, 28 Ohio C. 
ee Mills v. Mills, 20 Ohio N.P.N.S. 


3. See supra § 1118. 


4 Ala.—Guy v. Pruitt, 104 So. 805, 
213 Ala. 422. 


Cal.—Winbigler’s Estate, 137 P. 1, 
166 Cal. 434. 


Colo.—In re Westlake’s Estate, 266 
P. 714, 83 Colo. 540 [cit Cyc]. 


Conn.—Hartford-Connecticut Trust 
Co. v. Lawrence, 138 A. 159, 106 Conn. 
178; Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Leake vy. Watson, 
21 A. 1075, 60 Conn. 498. 


Ill.—Stevens y. Telman, 170 N.E. 
243, 338 Ill. 391; Potter v. Potter, 137 
N.E. 425, 306 Ill. 37; Morris v. Phil- 
lips, 122 N.E. 831, 287 Ill. 633; Walker 
v. Walker, 118 N.E. 1014, 283 Ill. Als 
McGinnis v. Campbell, 113 N.E. 102, 
274 Jil. 82; Winchell v. Winchell, 102 
N.E. 828, 259 Ill. 471; Kalies v. Ewert, 


Purcell v. Hen- 


94 "N.B). (105,248 ll 612°" -Sinaithey. 
Winsor, 88 N.H. 482, 239 Ill. 567. 
Ind.—Hoke y. Jackson, 107 N.E. 65, 


182 Ind. 5386; Nickerson v. Hoover, 115 
N.E. 588, 70 Ind.App. 343. 


Iowa.—Warden v. Overman, 135 N. 
W. 649, 155 Iowa 1. 


Ky.—Howell vy. Ackerman, 11 S.W. 
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use of the word by a testator will defeat his mani- 
fest intention,* unless it compels the application of 
some rule of law which itself defeats testamentary 
At common law the “heirs” 
lineal descendants of a decedent on whom the law 
casts the succession to real estate immediately on de- 
The primary® meaning of the word 


intention.® 


eedent’s death.” 


819, 89 Ky. 22, 11 Ky.L. 251; William- 
son v. Williamson, 18 B.Mon. 829. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Waite, 179 N.H. 624, 278 
Mass. 244. 


Mich.—Hascall v. Cox, 13 N.W. 807, 
49 Mich. 435. 


Minn.—In re Anderson’s Estate, 180 
N.W. 1019, 148 Minn. 44; In re Swen- 
son’s Estate, 56 N.W. 1115, 55 Minn. 
300. 


Mo.—F adler 
(2d) 121. 


N.C.—Daniel v. Bass, 1386 S.E. 733, 
193 N.C. 294. 


Ohio.—Union Sav. Bank & Trust Co. 
vy. Alter, 132 N.B. 834, 103 Ohio St. 
188; Cultice v. Mills, 119 N.E. 260, 97 
Ohio St. 112; Billman v. Billman, 158 
INGE 225 125 Ohio App. 242; Ohio Sav. 
Bank y. Clark, 28 Ohio C.A.1; Mills v. 
Mills, 20 Ohio N.P.N.S. 501. 


Or.—Connertin v. Concannon, 259 P. 
290, 122 Or. 387. 
Pa.—Sorver v. Berndt, 10 Pa. 213. 


“The term ‘heirs,’ when used in a 
will, is flexible, and should be so con- 
strued as to give effect to the mani- 
fest intention of the testator as as- 
certained by a due consideration of 
all the provisions of the will.” Cul- 
tice v. Mills, 119 N.E. 200, 201, 97 Ohio 
St. 112. 

“The signification of the word ‘heir’ 
is in| all cases a question of inten- 
tion.’”” Howell v. Ackerman, 11 S.W. 
819, 820, 89 Ky. 22, 11 Ky.L. 251. 


5. In re Garrett’s Estate, 94 A. 
249 Pa. 249. 


6. In re Garrett’s Estate, supra. 


7. Inre White’s Estate, 165 A. 863, 
112 N.J.Eq. 546; Cox v. Heath, 152 S. 
BH. 388, 198 N.C. 503; Daniel v. Bass, 
136 S.E. 733, 193 N.C. 294; Connertin 
v. Concannon, 259 P. 290, 291, 122 Or. 
387. 


v. Gabbert, 63 S.W. 


“At common law an heir is one who 
is born in or begotten in lawful wed- 
lock, and upon whom the law casts 
an estate in the lands, tenements, or 
hereditaments immediately upon the 
death of his ancestor.” Connertin v. 
Concannon, supra. 

[a] Will held to show intent to 
use common-law meaning.—In_ re 
White’s Hstate, 165 A. 863, 112 N.J. 
Eq. 546. 

Sp Nocolluivey Irby, UU AS (9577 783 
Conn. 530; Hoke v. Jackman, 107 N. 
E. 65,182 Ind. 536 [cit Cye]. 


9. Ala.—Abrahams v. Abrahams, 
122 So. 625, 219 Ala. 533. 


Ark.—Powell v. Hayes, 3 S.W.(2d) 
974, 176 Ark. 660. 


Conn.—Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Wilde v. Bell, 87 
A. 8, 86 Conn. 610; Nicoll v. Irby, 77 
A. 957, 88 Conn. 530; Perry vy. Bulk- 
ley, 72 A. 1014, 82 Conn. 158; Ruggles 
v. Randall, 38 A. 885, 70 Conn. 44, 


Del.—Mason y. Baily, 14 A. 309, 6 
Del.Ch. 129. 


Ga.—Gibbon v. Gibbon, 40 Ga. 562. 


Ill.—Himmel v. Himmel, 128 N.E. 
641, 294 Ill. 557, 13 A.L.R. 608; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- WILLS 


were those 
word “heirs,” 


v. Brinton, 128 N.E. 370, 294 Ill. 177; 
Jones v. Miller, 119 N.E. 324, 283 Ill. 
348; Walker v. Walker, 118 N.E. 1014, 
OSS. 


Ind.—Hoke vy. Jackman, 107 N.E. 65, 
L82 And... 5366 [cit Cyel Conger: 
Lowe, 24 N.E. 889, 124 Ind. 368, 9 L. 
R.A. 165. 


Ky.—Williamson y. Williamson, 18 
B.Mon. 329. 


Me.—McCarthy v. Walsh, 122 A. 
406, 123 Me. 157; Jacobs v. Prescott, 
pie 761, 102 Me. 63, 12 Prob.Rep.Ann. 

Ovo. 

Md.—Lobe v. Goldheim, 138 A. 5, 
153 Md. 248 [quot Cyc]; Shriver v. 
Shriver, 96 A. 615, 127 Md. 486; Su- 
man v. Harvey, 79 A. 197, 114 Md. 241; 
Hettinger v. Safe Deposit & Trust Co. 
of Baltimore, 79 A. 205. 


Mass.—Sherburne vy. Howland, 132 
N.E. 188, 239 Mass. 439; Olney Vv. 
Lovering, 45 N.B. 766, 167 Mass. 446; 
IPROCtORIV.aClarke, 20, INe eee a uos 154 
Mass. 45, 12 aR T21; Fabens Vv. 
Fabens, 5 N.E. 650, 141 Mass. 395. 


Mich.—Menard v. Campbell, 147 N. 
Nise 556, 180 Mich. 583, Ann.Cas.1916A 


N.J.—In re White’s Estate, 165 A. 
863, 112 N.J.Eq. 546. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Tillman v. Davis, 95 N. 
Y. 17, 47 Am.R. 1; Mersereau v. Katz, 
189 N.Y.S. 847, 197 App.Div. 895 [aff 
135 NE: 909; 233 N.Y. 540] 5" In’ re 
Milliette’s Estate, 206 N.Y.S. 342, 123 
Misc. 745. 


N.C.—Paul v. Willoughby, 169 S.E. 
226, 204 N.C. 595; Yelverton v. Yel- 
verton, 135 S.E. 632, 192 N.C. 614. 


Ohio.—Stearns v. Stearns, 26 Ohio 
Cir.Ct.N.S. 158; Miller v. Miller, 34 
Ohio Cir.Ct. 43. 


Or.—Connertin vy. Concannon, 259 P. 
290, 122 Or. 387. 


Pa.—In re Beck’s Estate, 74 A. 607, 
225 ‘Pa. 578; ‘Porter’s Appeal, 45 Pa. 
201; Vanatta’s Estate, 23 Pa.Dist. 248. 


S.C.—Dukes vy. Faulk, 16 S.E. 122, 
37. S.C. 255, ce Am.S.R. 745; Seabrook 
Vv. Seabrook, S8.C.Eq. 495, 


Tenn.—Stewart vy. Drake, 1 Tenn. 
Civ.A. 2. 


Tex.—First Nat. Bank v. Wallace, 
(Civ.App.) 13 S.W.(2d) 176 [rey on 
other grounds 35 S.W.(2d) 1036, 120 
Tex.) 92). 


Va.—Allison vy. Allison’s Ex’rs, 44 
S.E. 904, 101 Va. 537, 63 L.R.A. 920. 


Wis.—In re Johnson’s Wstate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575; 
In re Cowley’s Will, 97 N.W. 930, 98 
N.W. 28, 120 Wis. 268. 


Can.—Wolff v. Sparks, 29 Can.S.C. 
585 [aff 25 Ont.A. 326]; In re Fergu- 
son, 28 Can.S.C. 38. ; 


Alta.—Re Cust, 3 Alta... 35. 


Ont.—In re Ferguson, 24 Ont.A. 61 
[rev 24 Ont. 185, 25 Ont. 591]. 

See Winbigler’s Estate, 137 P. 1, 166 
Cal. 434 (dictum). 


[a] Legal heirs.—A devise to the 
testator’s “legal heirs’’ designates, in 


Miller] the primary meaning of that term, 
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“heirs” is those who, in the absence of a will, are by 
law entitled to inherit by descent. the real estate of 
a deceased person,® and it is thus used to express the 
relation of persons to some deceased ancestor.1? The 
in its popular or ordinary sense, is 
used to designate the persons who are entitled to 
take under the statutes of descent and distribution, 


those who, in the absence of a will, 
would have been entitled by law to 


| inherit by descent his real estate. 


i & v. Bulkley, 72 A. 1014, 82 Conn. 
158. 


[b] “Heirs” and “heirs at law” 
are, in a legal sense, the same. Smith 
v. Winsor, 88 N.E. 482, 239 Ill. 567. 


[c] “Male heirs at law, who then 
live in South Here,’ means such of 
his male relations living in South 
Hero as would be his heirs at law, 
supposing them to be all the relatives 
the testator had on earth. Keeler v. 
Keeler’s Ex’rs, 39 Vt. 550. 


[d]. Rule applied.— Where a testa- 
tor devised a life estate in land to his 
son, the remainder to the son’s surviv- 
ing children, if any, otherwise to be 
distributed in the same manner as the 
estate of an intestate, the remainder 
was contingent, and, there being no 
surviving children, the legal effect of 
the will was a devise to testator’s 
heirs at law. Henkins y. Henkins, 
122 N.E. 88, 287 Ill. 62. 


10. Gerard v. Ives, 62 A. 607, 78 
Conn. 485; Leake y. Watson, ot AS 
1075, 60 Conn. 498. 


11. U.S.—Daniels & Fisher Realty 
Co. v. Kenyon, 261 F. 407. 


Cal.—In re Layton’s Estate, 19 P. 
(2a) 793; Dickey v. Walrond, 235 P. 
706, 200 Cal. 335; In re Wilson’s Es- 
tate, N93" PbS 1 84> Calii63* Ming re 
Watt’s state, 175 P. 415, 179 Cal. 20; 
In re Wemereiey s Estate, A hf fad 2 645, 
164 Cal. 85. 


Conn.—Daniels v. Daniels, 161 A. 94, 
115 Conn. 239; Hartford- Connecticut 
Trust Co. v. Lawrence, 138 A. 159, 106 
Conn. 178; Gross v. Hartford-Connect- 
icut Trust Co., 123 A. 907, 100 Conn. 
332; Morse v. Ward, 103 A. 119, 92 
Conn. 408; Harris v. ‘Weed, 93 A. 232, 
89 Conn. 214; Allen v. Almy, 89 A. 205, 
87 Conn. 517, Ann.Cas.1917B 112; 
Beardsley v. Fairchild, STAAL TS Ts 87 
Conn. 359; Ruggles v. Randall, 38 A. 
885, 70 Conn. 44, 


Fla.—Arnold v. Wells, 131 So. 400, 
100 Fla. 1470. 


Ga.—Gibbon v. Gibbon, 40 Ga. 562. 


Ill.—Suiter v. Suiter, 154 N.E. 337, 
323 IN. 519; McCormick v. Sanford, 
149 N.E. 476, 318 Ill. 544; Potter v. 
Potter, 137 N.E. 425, 306 Ill. 37; Kaup 
v. Weathers, 135 N.E. 38, 302 Ill. 569; 
James v. Hawkins, 132 N.E. 551, 299 
Ill. 204; Belleville Sav. Bank v. An- 
eshaensel, 131 N.E. 682, 298 Ill. 292; 
Lee v. Roberson, 130 N.E.. 774, 297 
Ill. 321; Peacock v. McCluskey, 129 
N.E. 561, 296 Ill. 87; Morris v. Phil- 
lips, 122 N.E. 831, 287 Ill. 633; Winch- 
ell v. Winchell, 102 N.E. 823, 259 Ill. 
471; Auger v. Tatham, 92 Ill.App. 194 
[rev on other grounds 61 N.E. 77, 191 
Ill. 296]. 


Ind.—Hoke v. Jackman, 107 N.E. 65, 
182 Ind. 536; Ames vy. Conry, 165 N. 
EK. 435, 87 Ind. App. 149; Nickerson v. 
Hoover, 115 N.E. 588, 70 Ind.App. 343. 


Iowa.—Putbrees v. James, 144 N.W. 
607, 162 Iowa 618. 


Ky.—Faulkner’s Guardian v. Faulk- 
ner, 35 S.W.(2d) 6, 237 Ky. 147. 


Me.—In re ue eis Estate, 71 A. 
933, 104 Me. 33 


§ 1242] 


and the proportions which they are to take,!? par- 
ticularly where the will refers to such statutes in 
connection with the word “heirs.”1!3 
clearly shown by legitimate evidence that the testa- 


Mass.—Mahoney vy. Grainger, 186 
N.E. 86; Boston Safe Deposit & Trust 
Co. v. Waite, 179 N.E. 624, 278 Mass. 
244; Gilman v. Congregational Home 
Missionary Soc., 177 N.E. 621, 276 
Mass. 580; Brown v. Spring, 135 N.E. 
701, 241 Mass. 565; International 
Trust Co. v. Williams, 66 N.E. 798, 183 
Mass. 173; Olney v. Lovering, 45 N.E. 
766, 167 Mass. 446; Proctor v. Clark, 
27 N.E. 673, 154 Mass. 45, 12 L.R.A. 
721; Tillinghast v. Cook, 9 Metc. 143. 


Minn.—In re Fretheim’s Estate, 194 
N.W. 766, 156 Minn. 366. 


Miss.—Harvey v. Johnson, 
824, 111 Miss. 566. 


Mo.—St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058 
[cit Cyel; Tevis v. Tevis, 167 S.W 
1008, 259 "Mo. 19, Ann.Cas.1917A 865. 


N.H.—Harris v. Ingalls, 68 A. 34, 
74 N.H. 339; aenith v. Sheehan, 39 A. 
332, 67 N.H. 344. 


ae es v. Stults, 128 A. 609, 
97 N.J.Eq. 44. 


N.Y.—New York Life Insurance & 
Trust Co. v. Winthrop, 142 N.E. 431, 
LOADING 20 Seero lon ACI atmo bse eine xe 
Chalmers’ Will, 265 N.Y.S. 787, 238 
App.Div. 672; In re Knapp’s Will, 200 
N.Y.S. 575, 206 App.Div. 260; Stack 
v. Leberman, 154 N.Y.S. 490, 169 App. 
Div. 92,15 Mills Surr. 414; Woodward 
v. James, 7 N.Y.St. 411, 44 Hun 95 
[mod on other grounds 22 N.E. 150, 
115 N.Y. 346]. 


N.C.—Albright v. Albright, 90 S.E. 
303, 172 N.C. 351; Lee v. Baird, 44 
S.E. 605, 132 N.C. 755. 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 Ohio St. 358; Ferguson vy. Stuart’s 
Ex’rs, 14 Ohio 140; Youngblood v. 
Youngblood, 11 Ohio Cir.Ct.N.S. 276; 
Wilson v. Alaman, 20 Ohio N.P.N.S. 
129; Reif v. Ulmer, 9 Ohio N.P.N.S. 
234. 


Pa.—In re Beck’s Estate, 74 A. 607, 
225 Pa. 578; McCrea’s Hstate, 36 A. 
412, 180 Pa. 81; Ashton’s Bstate, 19 
A. 699, 134 Pa. 390; Clark v. Scott, 
67 Pa. 446; Baskin’s Appeal, 3 Pa. 
304, 45 Am.D. 641; Johnston’s Estate, 
29 Pa.Dist. 1038; Shuman v. Walk- 
er, 1 Chest.Co. 170. 


R.I.—Goodgeon v. Stuart, 144 A. 
670, 50 R.I. 6; Todd v. St. Mary’s 
Church, Portsmouth, 1204, Ae bIET; 45 
RL 5282: 


S.C.—Irvin v. Brown, 158 S.E. 733, 
160 S.C. 374 [quot Cyc]; Gardner v. 
Horton, 89 S.E. 637, 105 S.C. 127; Rem- 
bert v. Vetoe, 71 S.H. 959, 89 S.C. 198, 
2 A.L.R. 918; Dukes v. Faulk, 16 S. 
ii L203 7 (S.C. } 265.7384 Am. Sat 145, 
Evans v. Godbold, 27 S.C.Eq. 26. 


Tex.—Grubb  v. Anderson, 
App.) 38 S.W.(2d) 847. 


vVt.—In re Irish’s Estate, 94 A. 173, 
89 Vt. 56, Ann.Cas.1917C 1154. 


Va.—Kello v. Kello’s Ex’rs, 103 S. 
E. 688, 127 Va. 368, 11 A.L.R. 322. 


W.Va.—Giles v. Von Cain, 117 S.E. 
488, 93 W.Va. 632. 


Wis.—F lint v. Wisconsin Trust Co., 
138 N.W. 629, 151 Wis. 231, Ann.Cas. 
1914B 67. 


Can.—Wolff v. Sparks, 29 Can.S.C. 
585 [aff 25 Ont.A. 326 (dist Baldwin 
v. Kingstone, 18 Ont.A. 63; Tylee v. 
Deal, 19 Grant Ch. (Ont.) 601, on the 
ground that the intent of the testa- 
tor in those cases was to have the 
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71 So. 


(Civ: 


WILLS 


Unless it is 


heir-at-common-law take) ]. 


[a] “Nearest heirs.’”—The persons 
on whom the law casts inheritance are 
the “nearest heirs,” hence, at least in 
the absence of a contrary intention, 
they are the same as heirs. Cox v. 
Heath, 152 S.B. 388, 198 N.C. 503. 


[b] “Natural heirs of my own 
blood relatives” is a devise to the tes- 
tator’s legal heirs entitled to take un- 
der the statute of distribution. Phil- 
adelphia Trust, etc., Co. v. Isaac, 31 
A. 651, 167 Pa. 270. 


[c] “Heirs of the full blood.”— 
Where the testator had in mind the 
contingency that his collateral heirs 
might inherit, and designated that the 
remainder should go to his “heirs of 
the full blood,” it was held that his 
legal statutory heirs should inherit 
with the qualification that, if it should 
happen that his collateral heirs take, 
then only those of the full blood shall 


Ce in. Gibbon v. Gibbon, 40 Ga. 
562. 
[d] “To distribute equally to my 


legal heirs” is equivalent to a direc- 
tion to make distribution according to 
the statute of descent and distribu- 
tion. Barr v. Denney, 87 N.E. 267, 79 
Ohio St. 358. 


[e] “Heirs at law.”—In the ab- 
sence of anything apparently to the 
contrary, ‘heirs at law’’ in a will is 
to be interpreted as meaning those 
who would have inherited the testa- 
tor’s estate, had he left no will, not 
as referring to an artificial class, who 
might have inherited, had he died in- 
testate at a different time. Rotch v. 
Lamb, 122 N.E. 650, 232 Mass. 233. 


Meaning of word “heirs” as affected 
by nature of property see infra § 1249. 


12. Laisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301; In re Ruggles’ 
Estate, 71 A. 933, 104 Me. 333; Inter- 
national Trust Co. v. Williams, 66 N 
E. 798, 183 Mass. 173. 


13. Conn.—Dickerman vy. Alling, 76 
A. 362, 83 Conn. 342. 


Ill.—Rawson v. Rawson, 52 Ill. 62. 
Ky.—Johnson v. Jacob, 11 Bush 646. 


Mass.—Peabody v. Cook, 87 N.E. 
466, 201 Mass. 218, 16 Ann.Cas. 296, 
14 Prob.Rep.Ann. 127; In re Paine, 57 
N.E. 346, 176 Mass. 242. 

N.J.—Fisk v. Fisk, 46 A. 538, 60 N. 
J.Eq. 195. 

N.Y.—In re Thomas’ Estate, 219 N. 
Y.S. 318, 128 Mise. 260; Lawton v. 
Corlies, 12 N.Y.S. 484, 58 Hun 566 [aff 
27 N.E. 847, 127 N.Y. 100]. 


N.C.—Croom vy. Herring, 11 N.C. 
393. q , 
Pa.—McIntyre v. Ramsey, 23 Pa. 


317; Ashburner’s Est., 14 Pa.Co. 59. 
femal alex eder v. Wallace, 8 Lea 


14., Ind.—Griffin v. Ulen, 39 N.E. 
254, 139 Ind. 565; Nickerson v. Hoo- 
ver, 115 N.E. 588, 70 Ind.App. 343. 


Iowa.—Furenes v. Severtson, 71 N. 
W. 196, 102 Iowa 322. 

Ky.—Vandyke v. Vandyke, 2 S.W. 
(2d) 1057, 223 Ky. 49; Williamson v. 
Williamson, 18 B.Mon. 329. 

Mich.—Hascall v. Cox, 13 N.W. 807, 
49 Mich. 435. 

Miss.—Harkleroad y. Bass, 36 So. 
537, 84 Miss. 483. 


N.Y.—In re Scott’s Will, 204 N.Y.S. 
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tor used the word “heirs” in a different sense,'* when 
it is used in a will to point out the devisees or lega- 
tees, it should ordinarily be construed to mean those 
persons on whom the law casts the inheritance ;!* 


478. 


Ohio.—Denley v. Wheeler, 24 Ohio 
N.P.N.S. 357; Mills v. Mills, 20 Ohio 
INSPENES: 501 

Pa.—In re Evans, 23 eke 
N.S. 140, 40 Pittsb.Leg.J.O.S. 140 

S.C.—Bailey v. Patterson, 24 S.C. 
Eq. 156. 

Tex.—Craig v. 
App.) 191 S/W. 208. 

Eng.—Doe y. Perratt, 6 M.&G. 314, 
46 E.C.L. 314, 134 Reprint 914; Allan- 
aap v. Clitherow, 1 Ves. 24, 27 Reprint 

de 


McFadden, (Civ. 


PA ae Splan, [1929] 4 Dom.L.R. 


[a] “Heir apparent.”—If it clear- 
ly appears that the word “heir” as 
used means “heir apparent,” it will 
be so construed. Morton y. Barrett, 


22 Me. 257, 39 Am.D. 575. 


[b] Particular provisions held to 
express contrary intent.—(1) In the 
event of a brother without heirs of 
his body, who would have taken un- 
der the laws of descent, “to my own 
heirs! INicolli.ves It byie CACO Ouae 
Conn. 530 (holding, inter alia, that the 
plural “heirs,” and a provision that 
they are to share alike, indicates that 
heirs other than the brother were in 
the mind of the testator). (2) Where 
the testator specifically designates the 
lawful heirs who are to take. Carlin 
v.. Helm, 162) N.H: 873, (337 ly 213; 
Westerfelt v. Smith, 211 N.W. 380, 
202 Iowa 966. 


Construction to be given devise to 
heirs of living person see infra § 1250. 


15. Ala.—Abrahams v. Abrahams, 
122 So. 625, 219 Ala. 533; Castleberry 
v. Stringer, 57 So. 849, 176 Ala. 250. 


Cal.—In re Newman’s Estate, 229 
P. 898, 68 Cal.App. 420. 


Ill.—Gruner v. Rice, 164 N.E. 154, 
333 Ill. 112; Bushman v. Fraser, 153 
N.) 61135.322, 011, 579: ;Clark.v. Modd; 
141 N.E. 758, 310 Ill. 361; Potter v. 


Potter, 137 N.E. 425, 306 Ill. 37; Cook 
v. Sober, 135 N.B. 60, 302 Ill. 498; 
Miller v. Brinton, 128 N.E. 370, 294 


Ill. 177; Walker v. Walker, 118 N.E. 
1014, 283 Ill. 11; Winchell v. Winchell, 
102 N.E. 823, 259 Til. 471; Smith v. 
Winsor, 88 N.E. 482, 239 THIS 67s 


Iowa.—Johnson y. Coler, 174 N.W. 
654, 187 lowa 734 [cit Cyc}. 

Ky.—Prather v. Watson’s Ex’r, 220 
S.W. 532, 187 Ky. 709; Pepper’s Ex’r 
v. Pepper’s Adm’r, 74 S.W. 253, 115 
Ky. 520, 24 Ky.L. 2403. 


Me.—Morse v. Ballou, 90 A. 1091, 
112 Me. 124. 


Mass.—Sherburne v. Howland, 132 
N.E. 188, 239 Mass. 439. 


Miss.—Harkleroad v. Bass, 36 So. 


537, 84 Miss. 483; Irvine v. Newlin, 
63 Miss. 192; Love v. Buchanan, 40 
Miss. 758. 


N.H.—Wilkins v. Ordway, 59 N.H. 
378, 47 Am.R. 215. 


N.Y.—Johnson v. Brasington, 50 N. 
HK. 859, 156.N.Y. 181; Cushman v. Hor- 
ton, 59 N.Y. 149 [rev 1 Hun 601, 4 
Thomps. &C. 103]; Campbell v. Raw- 
don, 18 N.Y. 412; Stack v. Leberman, 
154 N.Y.S. 490, 169 App.Div. 92, 15 
Mills Surr. 414; In re Fay, 137 N.Y.S. 
983, 77 Misc. 514, 9 Mills Surr. 442. 


N.C.—Daniel v. Bass, 136 S.E. 733, 
193 N.C. 294; Witty v. Witty, 114 S.B. 
482, 184 N.C. 375; Carroll v. Victory 
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indeed, it has been held that there is'a presumption 
that the word “heirs” in a will is used in its techni- 


eal sense.t® 
Collective meaning of word. 


Mfg. Co., 104 S.E. 895, 180 N.C. 366; 
cane v. Griffin, 93 S.E. 474, 174 N. 
C. 106. 


Ohio.—Heath v. City of Cleveland, 
151 N.E. 649, 114 Ohio St. 535; Bill- 
man v. Billman, 158 N.E. 12, 25 Ohio 


App. 242; Davis v. Laws, 27 Ohio INE 
P.N.S. 193; Reif v. Ulmer, 9 Ohio N.P. 
N.S. 234. . 


Pa.—In re Christy’s Estate, 91 A. 
939, 245 Pa. 529; In re Beck’s Estate, 
74 A. 607, 225 Pa. 578; Homet v. Ba- 
con, 17 A. 584, 126 Pa. 176; Eby’s Ap- 
peal, 50 Pa. 311; Porter’s Appeal, 45 
Pa. 201; Von Phul’s Bst., 14 Pa.Dist. 
277; Key’s BHstate, 16 Pa.Co. 456; 
Moyer’s Estate, 12 Pa.Co. 137. 


Va.—Wallace v. Minor, 10 S.E. 423, 
86 Va. 550. 


W.Va.—Giles v. Von Cain, 117 S.E. 
488, 93 W.Va. 632; Lively v. Griffith, 
99 S.E. 512, 84 W.Va. 393; Stuart v. 
Stuart, 18 W.Va. 675. 


Wis.—In re Johnson’s Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575; 
Flint v. Wisconsin Trust Co., 138 N. 
W. 629, 151 Wis. 231, Ann.Cas.1914B 
67. 


Can.—Wolff v. Sparks, 29 Can.S.C. 


585 [aff 25 Ont.A. 326]. 


[a] Thus, where a testator, who 
died without issue, directed that his 
estate, after the death of his wife, 
should go and descend on those per- 
sons who might be his “heirs and dis- 
tributees according to the law of the 
land,’ only those who were his heirs 
in the technical sense were entitled 
to participate; and where the estate 
descended to him from his father, 
only those of the blood of the father 
as first purchaser could take. Eby’s 
Appeal, 50 Pa. 311. 


[b] Inconsistent words.—‘'The 
word ‘heirs,’ being a technical word 
of known legal import, will be given 
its legal effect when used in a will, 
even though the testator uses incon- 


sistent words, unless such inconsist- | 


ent words are of such a nature as to 
make it perfectly clear the word was 
not used in its proper legal sense.”’ 
Cook v. Sober, 135 N.E. 60, 61, 302 Ill. 
498, 


{[c] Where qualifying expressions 
are relied on to give another than the 
technical meaning to the word “heirs,” 
they must be so direct and unequivo- 
cal as imperatively to require such 


interpretation. In re Beck’s Estate, 
WADA 60%, 22) PaaS. 
[d] Conditional devise.—W here 


the estate is to be divided among his 
own heirs, in the event that his 
daughter, his sole heir, dies without 
issue or making a will, and there was 
a devise conditionally on events 
which did not occur, and, under the 
circumstances, could never happen, 
the fact of such a devise was not evi- 
dence of a contrary intent. In re Fer- 
guson, 28 Can.S.C. 38. 


[e] “Bodily heirs.’—The words 
“podily heirs,’ when employed by a 
testator, have a technical, legal mean- 
ing as a limited class of the heirs 
appointed by law to succeed to real 
estate in case of intestacy, and they 
are to be given that meaning where 
there are no words in the will which 


It has 
that the word “heir” is collective, embracing all le- 
gally entitled to partake of the inheritance,'’ and to 
be interchangeable with the plural term “heirs;”'® 
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but if the context indicates that the testator had 
“heirs,” in its plural sense, definitely in contempla- 


tion as the first takers, that intent must be made 


beenw held effeetive.!® 


in any way limit or qualify them. 
HBullov. Bull 12 Nw 239, 286e ik 
(055 


(f] In Connecticut (1) while it 
has been held that the word “heirs,” 
when used in a will, is to be con- 
strued to mean only those on whom 
the law casts the inheritance of real 
estate (Burr v. Tierney, 122 A. 454, 99 
Conn. 647; Allen v. Almy, 89 A. 205, 
87, Conn. . 517, Ann.Cas.1917B | 112; 
Hartford Trust Co. v. Purdue, 79 A. 
581, 84 Conn. 256; Nicoll v. Irby, 77 
A. 957, 83 Conn. 530; Gerard y. Ives, 
62 A. 607, 78 Conn. 485; Leake v. Wat- 
son, 21 A. 1075, 60 Conn. 498), (2) 
it is now well settled (Hartford-Con- 
necticut Trust Co. v. Lawrence, 138 
A. 159, 106 Conn. 159; Gross v. Hart- 
ford-Connecticut Trust Co., 123 A. 907, 
100 Conn. 332), (3) and also in some 
of the earlier cases there was a tend- 
ency to recognize the rule (Morse v. 
Ward, 103 A. 119, 92 Conn. 408; Dick- 
erman v. Alling, 76 A. 362, 83 Conn. 
342) that the word will be inter- 
preted in its popular sense as those 
entitled to take under the statutes of 
descent and distribution, dependent 
on the nature of the property. (4) 
The reason for adopting the popular 
construction has been said to be: “The 
original and underlying reason for 
presuming that the word ‘heirs’ refer- 
red to those who would inherit real 
estate was that that was the histori- 
cal significance of the word, and it 
was more probable than otherwise 
that the testator understood it to have 
that meaning. Under the feudal con- 
cepts of the early English law, the 
descent of real estate was of primary 
importance, while the descent of per- 
sonal property was of little conse- 
quence. Not only as a word of art, 
but in common parlance, the word 
‘heirs’ thus signified those who in- 
herited real estate. While the rule 
came to us from this source, the rea- 
son for it has never existed to any 
extent in this country. In the ab- 
sence here of the historical feudal 
background, the sanction for the tech- 
nical definition of the word seems to 
be largely lacking. On the contrary, 
our conception of property has never 
given predominate importance to real 
estate. The popular conception of in- 
heritance in this country includes per- 
sonal as well as real property, the 
historical distinction between the two 
has disappeared, and today personal 
property is of equal importance with 
real estate as the subject of inherit- 
ance. Indeed, we cannot reasonably 
assume that a testator today in the 
use of the word ‘heirs’ intends to 
suggest only one who inherits real es- 


tate, but rather one who inherits 
property generally. As matter of 
fact, there are probably few testa- 


tors who ever heard of the historical 
meaning of the word. It has acquired 
a broader meaning, and is defined in 
dictionaries as those who _ inherit 
property generally. Its original or 
historical meaning is given second 
place only, and may fairly be said not 
to exist at all in the popular mind. 
Since the intent of the testator is 
always the controlling purpose of the 
construction of wills, this modern 
conception of the word in the popular 
mind cannot rightly be ignored. Us- 
age makes language, and, the histori- 


Determination of whose heirs intended. In the 
absence of an expression of intention to the contra- 
ry,2° a devise over to “heirs,”*+ or, where the annui- 


cal significance of this word being 
largely lost, the intent of those who 
make wills will obviously best be 
found by giving it the popular and 
generally understood meaning. To 
adhere to the historical meaning un- 
der such circumstances would more 
often than otherwise defeat the real 
intent of the testator.” Hartford- 
Connecticut Trust Co. v. Lawrence, 
138 A. 159, 160, 106 Conn. 178. 


16. De Bardelaben v. Dickson, 51 So. 
986, 166 Ala. 59; Havely v. Comerford, 
174 N.E. 830,343 Ill. 90; Fay v. Fay, 
168 N.E. 359; 336 Ill. 299; Meeker v. 
Steepleton, 141 N.E. 158, 309 Ill. 337; 
Kaup v. Weathers, 135 N.E. 38, 302 Ill. 
569; James v. Hawkins, 132 N.E. 551, 
299 Ill. 204; Peacock v. McCluskey, 129 
N.E. 561, 296 Ill. 87; Von Phul’s Est., 
14 Pa.Dist. 277; Goodgeon v. Stuart, 
144 A. 670, 50 R.I. 6. 


“There is always a strong legal 
presumption that the word ‘heirs’ in 
a will is used in its technical sense 
as denoting the whole of the indefi- 
nite line of inheritable Succession.” 
Havely v. Comerford, 174 N.E. 830, 
831, 343 Ill. 90. 


[a] Member of bar.—Where the 
testator was a member of the bar, it 
will be presumed that he employed 
the word “heirs” in its meaning as 
then defined by the court. Lippin- 
ea v. Purtell, 131 A. 210, 98 N.J.Eq. 
oO . 


17. Stokes v. Van Wyck, 3 S.E. 387, 
83 Va. 724. 
18. In re Bump’s Estate, 136 N.E. 


295, 234 N.Y. 60 [am den 138 N.B. 473, 
234 N.Y. 625]; Johnston’s Estate, 29 
Pa.Dist. 1038; Stokes v. Van Wyck, 
3 8.E. 387, 83 Va. 724. 


19. Kello v. Kello’s Ex’rs, 103 S.E: 
633, FQ7eVian BESak AAR 322: 


20. Schell’s Estate, 30 Pa.Dist. 335. 


la] “To the legal heir.”—A legacy 
with a provision “In case any of these 
legatees_ should die before my Sister 
my desire is the amount awarded 
them should go to the legal heir’ 
shows an intention to have the lega- 
tee’s heir, rather than the testator’s 
po take. Schell’s Estate, 30 Pa.Dist. 


21. Miller v. Metcalf, 58 A. 743, 77 
Conn. 176; Kornegay v. Cunningham, 
93 S.E. 754, 174 N.C. 209; Abel v. Abel, 
51 A. 333, 201 Pa. 548; Abel’s Estate, 
23 Pa.Super. 531. = 


[a] Beason for rule.—‘If we 
adopted this construction, contended 
for by the appellee [that heirs of first 
taker were intended], the devise 
would be to his daughter [first taker] 
in fee, if she left children, and if she 
left no children, then to her heirs, 
and under the latter contingency she 
would hold in fee under the rule in 
Shelley’s case. . . . This would be 
to impute to the testator the employ- 
ment of many meaningless words, the 
imposition of limitations upon the de- 
vises to his daughters having no le- 
gal effect, and would be contrary to 
the intent expressed in the will that 
the daughters were not to have a fee 
if they left no children.’ Kornegay 
ie Senn 93° S.B. 754, 755,°174 


For later cases, developments and changes in the law see Annotations, same title and section number. 


| 


: 


§§ 1242-1943] 


tant had no children, a devise over “to the other 
heirs,”?? means legal heirs of the testator. 


Where word is used more than once. Where the 
word “heirs” is used more than once in a will, it 
has been held that it should be presumed to be used 
always in the same sense,?* unless a contrary inten- 
tion appears from the context of the will.?4 


Testator’s blood. The fact that the “heir at law” 
of the life tenant is not of the blood of the testator 
has been held to be immaterial.?®> A devise to “my 
heirs . . . or their heirs” has been held not to 
restrict the descent to heirs of the testator’s blood.?® 


“Natural heirs.” A devise to the testator’s “nat- 
ural heirs” would mean his mother and sister, rath- 
er than cousins of any degree.?? 


Male heirs. The words “male heirs” have been 
held to import a special succession, excluding a por- 
tion of the inheritable blood.28 A devise “to my 
nearest male heir” has been construed not to have 
the technical meaning of “heir male,” which would 
exclude relatives of the testator who were males but 
descendants of females,?° and a son of a female rel- 
ative who met the description of nearest male rela- 


33. Darrow v. 
163 Miss. 705. 

[a] 
synonymous. 
A. 670, 50 R.I. 


34. 


22. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.Rep.Ann. 643. 


23. Denley v. Wheeler, 24 Ohio N. 
P.N.S. 357; In re Irish’s Hstate. 94 A. 
173, 89 Vt. 56, Ann.Cas.1917C 1154. 


[a] Tllustration.—Where the word 
is used elsewhere and it is ascertain- 
able that in such use the testator 35 
meant children, it has been held that E 
in the particular devise “heirs” was|77g 
to be taken to mean children. Denley 
v. Wheeler, 24 Ohio N.P.N.S. 357. 


[b] Particular will construed.— 
Where the testator provides that one 
half the remainder is to go to his 
granddaughter who is his sole heir at 
law, and the other half is to go to 
“my lawful heirs,” the fact that he] w. 996 
uses the word elsewhere to designate ; 
those entitled to take under the stat- Ky. 
ute of distribution had the grand- 


D.C. 423. 


149 Ind. 51; 
337. 
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Moore, 142 So. 447, 


“Right heirs” and “heirs” are 
Goodgeon v. Stuart, 144 
6. 


Furenes v. Severtson, 71 N.W. 
196, 102 Iowa 322. 


: Hartford-Connecticut 
Co. v. Lawrence, 138 A. 159, 106 Conn. 
36 D.C.—Dengel v. Brown, 1 App. 


Ind.—Moore v. Gary, 
Jones v. Miller, 13 Ind. 


Iowa.—In re Clifton’s Estate, 218 N. 
207 Iowa 71. 


Me.—Fisk v. Keene, 35 Me. 349. 
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tive was allowed to take.®° 


Rule in Shelley’s case. In determining the sense 
in which the testator used the word “heir,” all refer- 
ence to the rule in Shelley’s case is immaterial,*? and 
it is a rule of law rather than a rule of construc- 
tion.®? 

Synonyms. 
heirs,” and “heirs” 
mous.?3 


The terms “lawful heirs,” “right 
have been held to be synony- 


Aliens excluded by statute from inheriting as heirs 
may be ineluded under a gift to “heirs” where the 
testator intended to inelude those who would have in- 
herited except for the statute excluding aliens.*# 


Circumstances surrounding the testator when he 
made the will may be considered to gain the intention 
of the testator in using the word “heirs.”?> 


[§ 1243] (2) Various Secondary Meanings. In 
order to effectuate the intention of the testator as 
ascertained from the context of the wil! and the sur- 
rounding circumstances, the word “heirs” has been 
construed to mean heirs of the body,?® lineal de- 
scendants,?* blood relatives,?® such collaterals as 


Should he die without issue.’”’ Snider 
v. Snider, 54 N.E. 676, 160 N.Y. 151, 
5 Prob.Rep.Ann. 464. (6) Where the 
testatrix devised to her daughter, if 
living, a part of her residuary estate 
during her. natural life, with power 
to devise and bequeath by will “to 
such of my heirs as She may prefer.’ 
Wallace v. Diehl, 95 N.E. 646, 202 N. 
Y. 156, 33 L.R.A.N.S. 9 (holding that 
the power of appointment could be 
executed only for the benefit of such 
of the issue or descendants of the tes- 
tatrix as were heirs of her body). 


Limitation to “heirs of body” as 
creat EH 


Estate tail see infra § 1571. 
ice conditional see infra § 1568. 


Ill.— Lee v. Roberson, 130 N.E. 
11h. "297 Ill. 321. 


an.—Coleman v. 


Trust 


48 N.E. 630, 


Coleman, 76 P. 


daughter not existed shows that the 
testator did not intend the grand- 
daughter to take under ‘‘my lawful 
heirs.” In re Irish’s Estate, 94 A. 173, 
89 Vt. 56, Ann.Cas.1917C 1154. 


Same words in different parts of 
will generally see supra § 1142. 


24. Leake v. Watson, 21 A. 1075, 
60 Conn. 498. 

[a] Rule applied.—The fact that 
when the testator uses the word 
“heirs” elsewhere in the will, as a 
word of limitation, or as meaning 
children or immediate issue, he leaves 
little or no doubt as to the sense in 
which he uses it, favors the view that 
the particular use of the word “heirs,” 
alone and unqualified, is to have its 
primary and ordinary meaning. 
Leake v. Watson, 21 A. 1075, 60 Conn. 
498. 

25. In re Phraner, 178 N.Y.S. 768, 
109 Misc. 287. 


26. Abrahams v. Abrahams, 122 So. 
625, 219 Ala. 5338. 

27. Ludlum v. Otis, 15 Hun (N.Y.) 
410. 

28. Jones v. Bower, 20 Pa.Co. 95. 

29. Lightfoot v. Maybery, [1914] 
A.C. 782. 

30. Lightfoot v. Maybery, supra. 


31. Peacock v. McCluskey, 129. N 
B561, 296° T11. <87- 


92. See infra § 1585. 


Md.—Benson y. Linthicum, 23 A. 


133, 75 Md. 141. 


Miss.—Russell v. Woodson, 111 So. 
833, 146 Miss. 748. 


N.Y.—Wallace v. Diehl, 95 N.E. 646, 
202 N.Y. 156, 33 L.R.A.N.S. 9; Matter 
of Cramer: 63. Ne 27 9 F710" Ney. 2208s 
Snider v. Snider, 54 N.E. 676, 160 N. 
Y. 151, 5 Prob.Rep.Ann. 464; Smith 
v: Schiottz= "685i NSY.4 41>. iBundypa, vi. 
Bundy, 38 N.Y. 410 [aff 47 Barb. 135]. 


W.Va.—Tomlinson v. Nickell, 24 W- 
Va. 148. 


fa] Devise over.—A devise over on 
dying without “heirs” has been held 
to mean heirs of the body. Benson v. 
Linthicum, 23 A. 133, 75 Md.°141. 


[b] Particular provisions held to 
mean heirs of body.—(1) “Descend to 
her lawful heirs, and, should she die 
without legal issue,” to revert to the 
estate of the devisor. Dengel Vv. 
Brown, 1 App.D.C. 423. (2) “With- 
out issue, that is without heirs, being 
his own children lawfully begotten.” 
Moore v. Gary, 48 N.H. 630, 149 Ind. 
51. (8) A gift over in case the bene- 
ficiary “should decease without a law- 
ful heir or heirs.” Jones v. Miller, 
13 Ind. 337 (where the gift over was 
to the persons who would be the law- 
ful heirs of the beneficiary, in the 
technical sense of the word, if he died 
without issue). (4) ‘Lawful heirs.” 
Russell v. Woodson, 111 So. 833, 146 
Miss. 748. (5) “‘At his death to his 
heir or heirs, should he have any. 


439° 69 Kan. 39. 


Ky.—Hughes v. Clark, 26 S.W. 187, 
WSs een cial 


N.Y.—Willis v. Sterling, 232 N.Y.S. 
143, 224 App.Div. 647 [appeal dism 
IVL IN. Bi800,, 253F INV 2 60.05) lbre 
Munroe, 177 N.Y.S. 783, 107 Misc. 408 
[aff 178 N.Y.S. 905, 190 App.Div. 884]. 


Or.—Connertin vy. Concannon, 259 
P. .290, 122 Or. 387. 
Pa.—Moody v. Snell, 81 Pa. 359. 


[a] Provisions held to mean lineal 
descendants.—(1) ‘Heirs of his own.” 
Coleman v. Coleman, 76 P. 439, 69 Kan. 
39 (consequently the mother of a de- 
ceased child did not inherit its share 
of the real estate devised in the will). 
(2) “Lineal heirs.” . Ernst v. Rivers, 
123) N.E:, 93, 233 Masss.9. 9 (3)) “At her 
death to descend immediately to her 
heirs.” Hughes v. Clark, 26 S.W. 187, 
16 Ky.L. 41. (4) To “my son, Lock- 
wood and to his lawful heirs 
but in case the said Lockwood should 
die without any lawful heirs, then the 
property to revert back and be ea ually 
divided among my children.” Moody 
v. Snell, 81 Pa. 359. 


38. Belleville Sav. Bank v. Ane- 
shaensel, 131 N.E. 682, 298 Ill. 292; 
Warden v. Overman, 13 5 N.W. 649, 155 
Iowa 1; Hull v. Calvert, 226 S.W. 553, 
286 Mo. 168; Genung v. Best, 135 A 
514, 100 N.J.Eq. 250. 


[a] Particular will construed.— 
The will of Samuel Hull giving a re- 
mainder over to the “Hull heirs” is 
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would inherit,?® issue,*° next of kin,*! or those who 
have been previously designated in the will as devi- 


not void for uncertainty of benefici- 
aries, it being construed to mean the 
blood relatives of the testator. Hull 
v. Calvert, 226 S.W. 553, 286 Mo. 163. 


{b] Particular provisions held to 
mean blood relatives.—(1) ‘Right 
heirs at law.’ State Street Trust 


Co. v. Sampson, 117 N.E. 832, 228 
Mass. 411. (2) To wife’s “heirs.” 
Belleville Sav. Bank v. Aneshaensel, 
131 N.E. 682, 298 Ill. 292 (where the 
testator left one half of his property 
to his wife for life with the remain- 
der over to the “heirs” of his wife, 
and his wife predeceased him, without 
issue, thereby making him her sole 
heir, and the fact that he had not 
changed his will after her death was 
accounted for by the fact that a con- 
‘servator had been appointed for him 
two weeks after her death). (3) ‘To 
my legal personal heirs and repre- 
sentatives.” Genung v. Best, 135 A. 
514, 100 N.J.Eq. 250 (as distinguished 
from relatives by marriage). 


39. Gibbon v. Gibbon, 40 Ga. 562; 
Minot v. Harris, 132 Mass. 528; John- 
son v. Brasington, 50) NE. 859. 156 
N.Y. 181, 3 Prob.Rep.Ann. 254; Wood- 
werd. v. James, 22 N.E. 150, 115 INNS 


[a] Provisions held to mean col- 
laterals.—(1) ‘Heirs of the full 
blood.” Gibbon y. Gibbon, 40 Ga. 562 


(where some of the collaterals were 


relatives of half blood). (2) “To my 
legal heirs.” Minot v. Harris, 132 
Mass. 528. (3) “Children or heirs.’ 


Johnson v. Brasington, 50 N.E. 859, 
156) Nev. 181, 3) Prob: Rep. Ann. 254 (the 
use of the disjunctive ‘ ‘or’ indicating 
that the testator may have had in 
mind two classes of persons as dev- 
isees, either of which class would 
take in the absence of the other). 
(4) To the testator’s “legal heirs.” 
Woodward v. James, 22 N.H. 150, 115 
N.Y. 346 (where the testator left sur- 
viving him only his wife and collat- 
eral heirs and he gave the income of 
one half his property to his oe 
(5) “Heirs of my mother . ¥ 

stirpes.”” Ohio Sav. Bank v. Clare 
28 Ohio C.A. 1 (where he was the only 
son of his mother, previously deceas- 
ed, and he had half brothers and sis- 
ters on his father’s side, the testator 
must have meant his estate to vest 
in the brothers and sisters of his 
mother and their descendants). 


fyi aa U.S.—Myrick v. Heard, 31 F., 


Ala.—Boshell v. Boshell, 
553, 218 Ala. 320. 


Me.—Fisk v. Keene, 35 Me. 349. 


Md.—Pocock vy. Gladden, 140 A. 208, 
154 Md. 249; Pratt’s Lessee v. Flamer, 
5 Harr.&J. 10. 


fect ap odell v. Hibbard, 32 Mich. 
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Miss.—Harkleroad v. Bass, 36 So. 


537, 84 Miss. 483. 


Mo.—Brown v. Tuschoff, 138 S.W. 
497, 235 Mo. 449. 


N.J.—In re Smisson, 82 A. 614, 79 
N.J.Eq. 233. 


N.Y.—Taggart v. Murray, 53 N.Y. 
233; In re Williams’ Estate, 232 N.Y. 
S. 521, 133 Misc. 322; Schwencke v. 
Haffner, 50 N.Y.S. 165, 22 Misc. 293; 
Pinckney v. Pinckney, 1 Bradf.Surr. 
269. 


N.C.—Clark v. Clark, 139 S.B. 437, 
194 N.C. 288; Massengill v. Abell, 134 
S.E. 641, 192 N.C. 240; Francks v. 
Whitaker, 21 S.BH. 175, 116 N.C. 518; 
Rollins v. Keel, 20 S.E. 209, 115 N.C. 


WILLS 


68; Miller v. Churchill, 78 N.C. 372. 


Pa.—McClintie v. McClintic, 102 A. 
416, 259 Pa. 112; Church v. Baer, 84 
A. 1099, 236 Pa. 605; Sheeley v. Neid- 
hammer, 37 A. 939, 182 Pa. 163; Ho- 
met v. Bacon, 17 A. 584, 126 Pa. 176; 
Biddle’s Appeal, 69 Pa. 190; Grubb’s 
Hst., 18 Pa.Co. 273. 


S.C.—Rish v. Wingard, 89 S.B. 400, 
SK UBS SHOR) Bie 


Eng,—Speakman vy Speakman, _ 8 
are 180, 32 Eng.Ch. 180, 68 Reprint 
oO . 


onieT Be vy. Crookshank, 21 N.B. 


Ont.—McMillan v. McMillan, 27 


Ont.A. 209. 


[a] Descriptio personarum.—A 
provision to hold in trust for sons of 
a brother “and their heirs” is a mere 
descriptio personarum of the issue. 
Myrick v. Heard, 31 F. 241. 


{[b] “Natural heirs.”—A bequest to 
the testatrix’ two sisters ‘and in the 
event of the death of either without 
natural heirs” over means_ issue. 
Miller v. Churchill, 78 N.C. 372. 


[c] Where testator knows that the 
beneficiary would have technical heirs 
living as long as those to whom the 
land limited in remainder should live, 
a provision “But should he not leave 
any lawful heir or heirs surviving 
him” must mean issue. Francks v. 
Whitaker, 21 S.H. 175,116 N-:G. 518. 


{d] Provisions held to mean is- 
sue.—(1) “In case my chitdren dies 
without heirs.” Pratt’s .Lessee_ v. 
Flamer, 5 Harr.&J. 10. (2) “And her 
heirs forever; and in failure of heirs 
all to fall and be bequeathed to the 
minor children” of a deceased brother 
named. Goodell v. Hibbard, 32 Mich. 
47. (3) “Shall he leave any lawful is- 
sue at his death, then I will to his 
heirs forever, and should [he] die 
without heirs” over. MHarkleroad v. 
Bass, 36 So. 5387, 84 Miss. 488. (4) 
“Then my said real and personal es- 
tate shall be equally divided, share 
and share alike, between my wife’s 
children and my children then living 
or their heirs.” Schwencke v. Haff- 
ner, 50 N.Y.S. 165, 22 Mise. 298. (5) 
To sons “and their heirs . . and 
in case either should die without is- 
sue”? over. Pinckney v. Pinckney, 1 
Bradf:Surr. (CN.Y.): 269... (6) “Leave 
no legal heirs.” Church v. Baer, 84 
A. 1099, 236 Pa. 605. (7) “Die without 


lawful heirs.” Biddle’s Appeal, 69 
aro Os 
41. Del.—In re Nelson’s Hstate, 74 


A. 851, 9 Del.Ch. 1 

N.H.—Hardy v. Gage, 22 A. 557, 66 
N.H. 552. 

N.J.—Lippincott v. Purtell, 131 A. 
210, 98 N.J.Hq. 569. 


N.Y.—In re Bawden’s Estate, 238 
N.Y.S. 166, 135 Misc. 614. 
Pa.—South’s Estate, 29 Pa.Dist. 


865. 
Bae .C.—Bailey v. Patterson, 24 S.C.Eq. 


B.C.—Re McGillivray, Purcell v. 
Hendricks, [1925] 3 Dom.L.R. 854. 


_ [a] “My own right heirs” does not 
include next of kin. Cautsworth vy. 
Carson, 24 Ont. 185 [rev on other 


grounds sub nom. In re Ferguson, 24 
Ont Ave. 


[b] “Heirs” must be next of kin 
when the wife is the sole heir and she 
is granted a life estate. Rusing y. 
Rusing, 25 Ind. 63. 


sees,*? or legatees. 43 
the universal legatee of a deceased person his heir, it 


‘dpe abSeleae 


Under a statute designating 


[c] “Heirs at law,” particularly 
where there is a gift for life to the 
persons who are themselves the sole 
next of kin of the testator, must mean 
next of kin at the death of the life 


tenant. Hardy v. Gage, 22 A. 557, 
66 N.H. 552. 
[d] Next heirs by blocd.—uU. S. 


Trust Co. of New York v. Taylor, 178 
N.Y.S. 802, 108 Mise. 514. 


Construction: 
Of next of kin see infra § 1254. 


To mean next of kin when applied to 
personalty see infra § 1249. 


42. Ga. —PEpting v. Green, 76 S.E. 
46) 388. Gas i718: 


Ind.—Nickerson v. Hoover, 115 N.E. 
588, 70 Ind.App. 343. 


Minn.—Greenwood -v. Murray, 9 N. 
W. 629, 28 Minn. 120. 


ES ee v. Shapleigh, 44 A. 
107, 69 -N.H. 57 


Pa.—In re a ae Estate, 74 A. 
623, 225 Pa. 626; In re Stocker, 26 Pa. 
Dist. 825; In re "Widemeyer, 28 Pittsb. 
Leg. J.N. S. 208. 


Ont.—Re Bolton, 14 Ont.W.N. 87. 


[a] “Heirs above mentioned” re- 
fers to the heirs mentioned as lega- 
tees and devisees. Young v. Monroe, 
251 SOW 662,5199" Ky. 603. 


[b] Where sons are not devisees 
under the will, they cannot take un- 
der a remainder to the testator’s 
“heirs at law named in this will.” 
Epting v. Green, 76'S.E. 46, 138 Ga. 
718. 


{c] Particular wills construed.— 
(1) Under a provision that a daugh- 
ter Should have a life estate in certain 
property which was to terminate on 
her death or whenever judgments 
against her should deprive her of the 
beneficial interest therein, and provid- 
ing her interest under the will would 
terminate the same thereby as her 
death if then occurring would do, the 
daughter cannot take on termination 
of her life estate because of judg- 
ments against her, under the gift over 
to the testator’s “then living heirs.” 
Brumsey v. Brumsey, 184 N.E. 627, 
351 Ill. 414. (2) The words “heirs 
named,” in a clause in a will provid- 
ing that, if there should be a deficit 
in the amount given, each heir should 
be reduced in amount equally, and if 
there should be a surplus the heirs 
named should share in the proportion 
as given in the will, refer to any of 
the heirs named in the will and codi- 
cil. Guthrie v. Guthrie’s Ex’r, 183 
S.W. 221, 168 Ky. 805. 


43. Ala.—Kenan v. Graham, 33 So. 
699, 135 Ala. 585; Graham v. De Yam- 
pert, 17 So. 355, 106 Ala. 279. 


Ind.—Hoke v. Jackman, 107 N.E. 
65, 182 Ind. 536. 


Md.—Plummer v. Shepherd, 51 A. 
173, 94 Md. 466; Ex p. Artz, 9 Md. 65. 


Mass.—Smith v. Haynes, 89 N.E, 
158, 202 Mass. 531. 


N. OUR atts v. Shapleigh, 44 A. 
LON 69 INSEL BI-7% 


N.Y.—Matter of Hull’s Will, 63 N. 
ee 725, 30 Misc. 281, 1 Mills Surr. 


Obie GolieE v. Collier’s Ex’rs, 3 
Ohio St. 369 


Pa.—In re Stocker, 26 Pa.Dist. 825; 
Bee: Widemeyer, 28 Pittsb.Leg.J.N.S. 


R.I.—Cook vy. Providence First Uni- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1243-1244] 


‘has been held that a devise to the “heirs” of a de- 
ceased person went to his universal legatee.*# 


Corporate legatees have been held not to be in- 


ee tsalint Church, 49. A. 389, 23 R.I. 
62. 


Man.—Re Freedy, 23 Man. 763. | 


Ont.—In re Boyle, 18 Ont.W.N. 87; 
Re Bolton, 14 Ont.W.N. 87. 


fa] Use of word in instrument 
outside will—-Where the testatrix 
made a college her residuary legatee 
and in a banking agreement a pro- 
vision had been made for funds to be 
paid the testatrix’ “heirs” or “per- 
sonal representative,’’ it was held 
that the testatrix intended that the 
college should receive the funds paid 
over under the banking agreement. 
McKnight v. Cage, (Tex.Civ.App.) 183 
S.W. 854. 


[b Personalty. The word 
“heirs” means persons on whom prop- 
erty devolves on the death of another, 
and may mean a legatee when applied 
to gifts of personal property. St. 
Louis Union Trust Co. v. Little, 10 S. 
W.(2d) 47, 320 Mo. 1058. 


[ec] In New Jersey, while “heirs” 
may include legatees where such is 
the manifest intention of the testator, 
where there are included among the 
legatees persons who are no kin of 
the testator, there is a conclusive ob- 
jection to such a construction. Ed- 
wards v. Stults, 128 A. 609, 97 N.J.Eq. 
44; Scudder’s Ex’rs v. Vanarsdale, 13 
N.J.Eq. 109. 


{d] Particular provisions con- 
strued.—(1) “My heirs herein named 
by-my family’ may refer to legatees 
previously named in the will meeting 
that description, but it does not in- 
clude legatees who were related only 
to the testatrix’ deceased husband. 
Jacobs v. Prescott, 65 A. 761, 102 Me. 
63, 12 Prob.Rep.Ann. 333. (2) “Heirs 
not heretofore mentioned” in the will 
applies to those only who take a bene- 
ficial interest under the will, and not 
to a legatee in trust. McCabe Ve 
Spruil, 16 N.C. 189. (3) Where by 
the residuary clause the testator gave 
the residuum to eighteen persons, 
who were not all his ‘heirs, but blood 
relations, and provided as to one 
that his share was to be a full share 
less four thousand dollars, and in 
the. following clause he gave ‘said 
four thousand dollars to the remain- 
ing 17 heirs to be divided equally 
among them,’ it was held that this 
legacy was to be equally divided be- 
tween the beneficiaries described in 
the residuary clause, except that the 
legatee whose share was thereby re- 
duced was not to be included. Smith 
.v. Haynes, 89 N.E. 158, 202 Mass. 531. 
(4) Where the testator gave to named 
sisters sums certain, and stated that 
his mother and other sisters and 
brothers were each to share equally 
in whatever remained, and by a sec- 
ond item he gave to such heirs “as 
may be living at the time of” his 
death an equal share of whatever re- 
mained, to be divided among them 
share and share alike, it was held that 
the specific legatees named were en- 
titled to the amounts’ bequeathed 
them, and that the balance of the es- 
tate went to such heirs as were living 
at the testator’s death. Royal v. 
Moore, 121 8.E. 666, 187 N.C. 379. (5) 
“The heirs herein named in this will,” 
in view of the source and distribution 
of the property, was held to mean 
“my heirs” and went to the persons 
who would have taken if the testatrix 
had died intestate, and not to all the 
legatees, some of whom were not 
heirs of the testatrix in the technical 
sense of the term. In re Johnson’s 


WILLS 


word “heirs” 


Estate, 225 N.W. 818, 199 Wis. 154, 
70 A.L.R. 575. (6) A residuary clause, 
providing for distribution of the 
residuum “among above heirs,’ was 
held not to limit distribution to blood 
relatives. St. Louis Union Trust 
rete Little, 10 S.W.(2d) 47, 320 Mo. 
4 


44, Allan v. Evans, 30 Can.S.C. 416 
[rev 9 Que.Q.B. 257]. 


45. Graham v. De Yampert, 17 So. 
355, 106 Ala. 279; Corbley v. Patter- 


ara 3 Ohio 8.&C.P. 702, 3 Ohio N.P. 
46. Ala. 


36, 189 Ala. 107; Duncan v. De Yam- 
pert, 62 So. 673, 182 Ala. 528; Suttle 
& Weaver Land & Improvement Co. 
v. Barker, 60 So. 157, 178 Ala. 366; 
Castleberry v. Stringer, 57 So. 849, 
176 Ala. 250; Watson v. Williamson, 
30 So. 281, 129 Ala. 362; Campbell v. 
Noble, 19 So. 28, 110 Ala. 382; Shep- 
herd v. Nabors, 6 Ala. 631. 


Ark.—Powell v. Hayes, 3 S.W.(2d) 
974, 176 Ark. 660; Williams v. Wil- 
liams, 268 S.W. 364, 167 Ark. 348; 
Robinson v. Bishop, 23 Ark. 378. 


Cal.—In re Hassell’s Estate, 142 P. 
838, 168 Cal. 287. 


Conn.—Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Pease v. Cornell, 
80 A. 86, 84 Conn. 391; Anthony v. 
Anthony, 11 A. 45, 55 Conn. 256; Lock- 
wood’s Appeal, 10 A. 517, 55 Conn. 
157; Gold v. Judson, 21 Conn, 616. 


Ga.—Nunnally v. Foster, 100 S.E. 
1, 149 Ga. 266; Knowles v. Knowles, 
65 S.E. 128, 132 Ga. 806; Baxter v. 
Winn, 13 S.E. 634, 87 Ga. 239. 


Iil.—Stevens v. Felman, 170 N.E. 
243, 338 Ill. 391; Beall v. Beall, -162 
NeK, 1525) 33a) dlls 283 Bushman. 
Wraser, 153 N.E. 611, 322 Ill. 579; 
Smith v. Thomas, 147 N.E. 788, 317 
Tll. 150; Lee v. Roberson, 130 N.E. 
774, 297 Ill. 321; Morris v. Phillips, 
122 N.E. 831, 287 Ill. 633; Jones v. 
Miller, 119 N.E. 324, 283 Ill. 348; Wil- 
son v. Wilson, 103 N.E. 748, 261 I11. 
174; Dunshee v. Dunshee, 96 N.E. 298, 
251 Ill. 405; Kalies v. Ewert, 94 N.E. 
105, 248 Ill. 612; Smith v. Winsor, 88 
NES 48250239" Tl. 567: “Bradsby * v. 
Wallace, 66 N.E. 1088, 202 Ill. 239, 
8 Prob.Rep.Ann. 586; Fishback v. 
Joesting, 56 N.E. 62, 183 Ill. 463; 
Strain v. Sweeny, 45 N.E. 201, 163 
Ill. 603; Bland v. Bland, 103 Ill. 11; 
Butler v. Huestis, 68 Ill. 594, 18 Am.R. 
589. See Greenfield v. Lauritson, 137 
NABI 81:8, 03.06" 11s 127.9); 
Judy, 126 N.E. 104, 291 Ill. 340 (both 
dictum). 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; Essick v. Caple, 30: N.E. 
900, 131 Ind. 207; Conger v. Lowe, 24 
N.H. 889, 124 Ind. 368, 9 L.R.A. 165; 
Underwood vy. Robbins, 20 N.E. 230, 
117 Ind. 308; Brumfield v. Drook, 101 
Ind. 190; Jones v. Miller, 13 Ind. 337; 
Nickerson v. Hoover, 115 N.E. 588, 70 
Ind.App. 343. See Shimer v. Mann, 
99 Ind. 190, 50 Am.R. 82 (dictum). 


Iowa.—Cook vy. Underwood, 228 N. 
W. 629, 209 Iowa 641; Kalbach v. 
Clark, 110! IN. W., 599)2133° Towa, 215; 
12 L.R.A.N.S. 801, 12 Ann:Cas. 647. 


Ky.—Faulkner’s Guardian yv. Faulk- 
ner, 35 S.W.(2d) 6, 237 Ky. 147; Banz- 
hoff v. Smith, 26 S.W.(2d) 1034, 233 
Ky. 787; Azarch v. Smith, 1 S.W.(2d) 
968, 222 Ky. 566; Bentley v. Consoli- 
dated Coal Co., 272 S.W. 48, 209 Ky. 
63; Froman vy. Froman, 194 S.W. 809, 
175 Ky. 536; Cecil v. Cecil, 170 S.W. 
973, 161 Ky. 419; Hayes v. Hayes, 159 


Du Bois v., 
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cluded under the term “heirs.’’45 


[§ 1244] (8) Children—(a) In General. 
may be construed to mean children*® 


The 


S.W. 544, 154 Ky. 729; Feltman v. 
Butts, 8 Bush 115; Williamson v. 
Williamson, 18 B.Mon. 329; Hughes 
v. Clark, 26:S.W. 187, 16 Ky.L. 41. 


Md—Plummer y. Shepherd, 51 A. 
173, 94 Md. 466. 


Mass.—Richardson v. Warfield, 148 
N.E. 141, 252 Mass. 518; Haley v. Bos- 
ton, 108 Mass. 576; Bowers v. Porter, 
4 Pick. 198; Ellis v. Proprietors Essex 
Merrimack Bridge, 2 Pick. 243. See 
Walcott v. Robinson, 100 N.E. 1109, 
214 Mass. 172 (dictum). 


Miss.—Thompson v. Green, 110 So. 
788, 145 Miss. 865; Davenport v. 
Collins, 48 So. 733, 95 Miss. 358 [rev 
on other grounds 51 So. 449, 96 Miss. 
716]; Harkleroad v. Bass, 36 So. 537, 
84 Miss. 488. 


Mo.—Ringquist v. Young, 20 S.W. 
159, 112 Mo. 25; Watson v. Watson, 
19 S.W. 5438, 110 "Mo. 164. See Gillilan 
v. Giliilan, 212 S.W. 348, 278 Mo. 99 
(dictum). 


N.H.—McAllister v. Elliot, 
708, 83 N.H. 225; 


140 A. 
Barton v. Tuttle, 
62 N.H. 558; Crockett v. Robinson, 46 
N.H. 454. Compare Smith v. Sheehan, 
39 A. 332, 67 N.H. 344. 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Howell 
v. Steelman, 74 A. 976, 76 N.J.Eq. 423 
[aff 78 A. 258, 77 N.J.Eq. 586]; Bal- 
lentine v. Wood, 9 A. 582, 42 N.J.Kq. 
552; Ward v. Dodd, 5 A. 650, 41 N.J. 
Eq. 414; Eldridge v. HPldridge, 3 A. 
61, 41 N.J.Eq. 89; Beatty v. Cory Uni- 


versalist Soc., 39 N.J.Eq. 452; Davis 
v. Davis, 39 N.J.Eq. 13. 
N.Y.—Scott v. Guernsey, 48 N.Y. 


106 [aff 60 Barb. 163]; In re Turner’s 
Will, 200 N.Y.S. 476, 206 App.Div. 294 
[mod on other grounds sub nom. In 
re Wolfe, 201 N.Y.S. 958, 207 App.Div. 
837, aff on rearg 205 N.Y.S. 712, 210 
App.Div. 221, and aff 147 N.E. 206, 239 
N.Y. 585]; Bayley v. Lawrence, 118 
N.Y.S. 286, 133 App.Div. 888 [aff 91 
N.E. 1110,,197 N.Y. 593]; Canfield’ we 
Falton, 57 N.Y.S. 149, 43 App.Div. 561, 
26 Misc. 345 [exceptions overr 60 N.Y. 
S. 1134, 43 App.Div. 561, aff and certi- 
fied questions answered 55 N.E. 1093, 
161 NvY¥=—6234';> Prindile iw: Beveridge, 
7 Lans. 225 [aft 58 N.Y. 592]; Camp- 
bell v. Rawdon, 19 Barb. 494 [rev on 


other grounds 18 N.Y. 412]; Matter 
of Rhoades, 54 N.Y.S. 301, 24 Misc. 
639, 2 Gibb.Surr. 554 [aff 56 N.Y.S. 


917, 39 App.Div. 12]. 


N.C.—Smith v. Ellington-Guy Tim- 
ber, Co. 7d)) Sib. 445 5 ob 5 NEC. eS Oe 
Starnes v. Hill, 16 S.E. 1011, 112 N.C. 
Bley Pe Foal Ga) See Ne 598; Lockman vy. Hobbs, 
4 S.E. 627, 98 N.C. 451; Leathers v. 
Gray, 2 S.W. 455, 96 N.C. 548; Miller 
Vv. Churchill, “73 “N.C. 3%2e0 Smitha 
Neal, 73 N.C. 472; Harper v. Sudderth, 
62 N.C. 279; Hilliard v. Kearney, 45 
IN. Ch 2213" Harris vz Philpot; 40eNee: 
324. 


Ohio.—Cultice v. Mills, 119 N.E. 200, 
97 Ohio St. 112; King v. Beck, 15 
Ohio 559; Wells v. Gatch, 152 N.E. 
772, 21 Ohio App. 140; Cosbey v. Lee’s 
Ex’rs, 2 Disn. 460, 13 Ohio Dec. (Re- 
print) 282; Kuester v. Yoeman, 14 
Ohio Cir.Ct.N.S. 264,732) Ohio. Gir-Ct 
476; Walker v. Walker, 20 Ohio Cir. 
Ct. 409, 11 Ohio Cir.Dec. 291; Moore 
v. Lewis, 4 Ohio Cir.Ct. 284, 2 Ohio 
Cir.Dec. 548 [aff 51 Ohio St. 576]; 
Denley v. Wheeler, 24 Ohio N.P.N.S. 


357; Mills v. Mills, 20 Ohio N.P.N.S. 
501; McDaniel v. Hayes, 6 Ohio N.P. 
N.S. 435. 


Pa.—Wettach v. Horn, 50 A. 1001, 
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or grandchildren,*? when such is necessary to effec- 
tuate the intention of the testator as gathered from 
the whole instrument, particularly when so directed 


201 Pa. 201, 7 Prob.Rep.Ann. 416; 
Haverstick’s Appeal, 103 Pa. 394; 
Berg v. Anderson, 72 Pa. 87; Zim- 
merman v. Briner, 50 Pa. 535; Man- 


derson v. Lukens, 23 Pa. 31, 62 Am.D. 
312; Eby v. Eby, 5 Pa. 461; Braden 
v. Cannon, 1 Grant 60; Findlay’s Les- 
see v. Riddle, 3 Binn. 139, 5 Am.D. 
855; Linn v. Bowman, 77 Pa.Super. 
261; Howard’s Hst., 24 Pa.Dist. 155; 
Tomlinson’s Hst., 23 Pa.Dist. 347; 
Raleigh’s Hstate, 27 Pa.Co. 418; Drum 
v. Millar, 18 Pa.Co. 318. 


R.I.—Todd v. St. Mary’s Church, 
Portsmouth, 120 A. 577, 45 R.I. 282. 


$.cC.—Gibson v. Gibson, 101 S.E. 
922, 113 S.C. 160; Pearson v. Easter- 
ling, 88 S.E. 376, 104 S.C. 178; Du 


Bose v. Flemming, 76 S.E. 277, 93 S.C. 


182; Lott v. Thompson, 15 S.E. 278, 
86 S.C. 38; Hayne v. Irvine, 25 S.C. 
289; Moone v. Henderson, 4 S.C.Eq. 


459; Cruger v. Heyward, 2 S.C.Eq. 
94, 


Tenn.—Robinson v. Boyd, 23 S.W. 
72, 983 Tenn. 1; Franklin v. Franklin, 
TSE USAWeeLole 691 Lenn, 1190 Blairs vs 
Snodgrass, 1 Sneed 1. : 


Tex.—Wallace v. First Nat. Bank, 
35 S.W.(2d) 1036, 120 Tex. 92 [rev 
(Civ.App.) 13 S.W.(2d) 176]; Calvery 
v. Calvery, (Commn.App.) 55 S.W. 
(2d) 527; Hunting vy. Jones, (Commn. 
App.) 215 S.W. 959 [mod on other 
grounds (Commn.App.) 221 S.W. 265, 
rev (Civ.Apn.) 183 S.W. 858]; Connor 
v. Biard, (Civ.App.) 232 S.W. 885. 


Va.—Driskill v. Carwile, 133 S.E. 
773, 145 Va. 116; Bayly v. Curlette, 
84 S.E. 642, 117 Va. 253; Common- 
wealth v. Wellford, 76 S.E. 917, 114 
Va. 372, 44 L.R.A.N.S. 419. 


W.Va.—Hinton vy. Milburn’s Ex’rs, 
23 W.Va. 166. 


Eng.—Roberts v. Edwards, 33 Beav. 
259, 55 Reprint 367; Bull v. Comber- 
bach, 25 Beav. 540, 53 Reprint 744. 


N.B.—Otty v. Crookshank, 21 N.B. 
69. 


N.S.—Haliburton v. Haliburton, 6 
N.S. 312. 


Ont.—In re Maybee, 8 Ont.L. 601; 
Paradis v. Campbell, 6 Ont. 632; Re 
Boyer, 14 Ont.W.N. 106. 


{a] Stepchildren. — A provision 
“In the event of my wife’s having 
and leaving an heir” has been held 
to mean a child by the testator, and 
not a child by a subsequent husband. 
McGinnis v. Harris, 52 N.C. 213. 


[b] “Direct heirs.’—‘‘The ordi- 
nary meaning of the term ‘direct 
heirs’ is ‘heirs’ in the direct line of 
descent, children and grandchildren.” 
Cook v. Underwoed, 228 N.W. 629, 631, 
209 Iowa 641. 


{c] Second marriage.—A_ testa- 
mentary gift of property to the wife 
of the testator’s son, for life, and at 
her death to be divided between her 
heirs, included in the term “heir” her 
ehildren by a second marriage. Cobb 
vy. McCarthy, 179 N.Y.S. 666. 


[d] Child en ventre sa mere may 


take as “heir by consanguinity.” 
Watkins vy. Flora, 30 N.C. 374. 
[e] Blood heirs.—In a devise to 


“children or blood heirs” of ‘‘their 
mother’s equal one-fourteenth share,”’ 
“blood heirs” means children or direct 
lineal heirs. In re Schleich’s Estate, 
134 A. 442, 286 Pa. 578. 


\ 


WILLS 


[f] Word of limitation.—Where, 
by a former decision, the word 
“heirs” in a devise has been declared 
to be one of limitation which was not 
within the rule in Shelley’s case be- 
cause of an executory trust, such a 
conclusion is not ini harmony with 
the idea that the word was used to 
designate children. Durbin v. Red- 
man, 40 N.E. 133, 140 Ind. 694, 1 Prob. 
Rep.Ann. 416. 


[g] Wills held to show intent to 
mear, children.—(1) A will provid- 
ing that, if the testator should die 
with surviving heirs, the property 
should go over to a nephew and niece, 
who were “heirs”? according to its 
primary meaning. Jones v. Miller, 13 
Ind. 387. (2) A provision ‘and if 
she Should die without a lawful heir 
of her body” means children. Korne- 
gay v. Cunningham, 93 S.E. 754, 174 
N.C. 209. (3) Under a will ‘on the 
death of my wife, should she survive 
me, I will that my lands described 
as my separate property shall go, and 
I will and devise the same to, my 
brothers living and the heirs of my 
deceased brothers,” it was held that 
the testator intended to devise the 
property to the children of his de- 
ceased brothers, and not their heirs, 
Connor v. Biard, (Tex.Civ.App.) 232 S. 
W. 885. (4) <A bequest of income 
over to “natural heirs” of specified 
persons was a bequest to their chil- 
dren, such intent of the testator ap- 
pearing from the context of the will. 
Naylor v. McRuer, 154 S.W. 772, 248 
Mo. 423. (5) Where the testator did 
not distinguish between the meaning 
of the word “heirs” and “children,” a 
devise to a widowed daughter and 
“after her decease” to the “heirs of her 
body forever” was held to be a devise 
to children. Bentley v. Consolidation 
Coal Co., 272 S.W. 48, 209 Ky. 63. (6) 
A devise to the testator’s daughter 
“and her heirs” naming her children. 
Hayes v. Hayes, 159 S.W. 544, 154 Ky. 


729. (7) <A will devising land to son 
during natural lifetime and at his 
death to “bodily heirs,” showed in- 


tention to use words ‘bodily heirs” 
in sense of children. Wallace v. First 
Nat. Bank, 35 S.W.(2d) 1036, 120 Tex. 
92 [rev (Civ.App.) 13 S.W.(2d) 1761. 
(8) “Children or heirs’? means chil- 
dren. Grant v. Hover, 174 N.W. 317, 
103 Neb. 730. (9) “My own heirs 
at law.” Brown v. Higgins, 193 N.W. 
84, 180 Wis. 253. (10) “His and my 
heirs.” Guy v. Pruitt, 104 So. 805, 
213 Ala. 422 (where a wife devised all 
her property to her husband with re- 


mainder over to “his and my heirs”). 


Construction of devise to heirs of 
living person as meaning’ children 
see infra § 1250. 

' 47, Ark.—Wyman v. Johnson, 59 


BN 250, 68 Ark. 369, 6 Prob.Rep.Ann. 


Conn,—Bond’s Appeal, 31 Conn. 183. 


Tll.—Smith v. Thomas, 147 N.E. 788, 
S17 I 150s eos ve lull, O12 te Nib, 
239, 286 Ill. 75. 


Ind.—Griffin v. Ulen, 39 N.E. 254, 
139 Ind. 565. 


Ky.—Best v. Swift, 47 S.W. 253, 104 
Ky. 331, 20 Ky.L. 576. 


N.C.—Lide v. Wells, 128 S.E. 477, 
190. N.Cx3 


Ont.—Rees v. Fraser, 25 Grant Ch. 
253, 26 Grant Ch. 2338. 


[a] “Equal heirs with my own 
children” is a sufficient designation of 


employed by the testator in that sense. 


i | 


[§ 1244 


by statute;4® but such a meaning cannot be assign- 
ed to the word unless it clearly appears that it was 


‘49 


The tes- 


grandchildren to make them equak 
heirs with the testatrix’ own children. 
ate vy. Harness, 15 Ohio Cir.Ct.N.S. 
139. 


[b] Such intent held to be shown. 
—(1) Where the testator made spe- 
cific provision for his son, and speci- 
fied one of his grandsons as an heir, 
and provided that the remainder 
should go to the heirs equally. Grif- 
fin v. Ulen, 39 N.E. 254, 139 Ind. 565. 
(2) A provision “The remainder there- 
of I give to my children and their 
heirs respectively.” Bond’s Appeal, 
31 Conn. 183 (where the testator had 
four children alive and four deceased 
all of whom left issue surviving). 
(3) Where a testator, after giving a 
life estate to his wife, devised his 
property to the ‘bodily heirs” of his 
children, the words ‘bodily heirs”? will 
be construed as meaning children. 
re v. Hull, 121 N.E. 239, 286 Till. 


1 


48. See statutory provisions. , 


49. Ala.—Abrahams v. Abrahams, 
122 So. 625, 219 Ala. 583; Suttle_& 
Weaver Land & Improvement Co. v. 
Barker, 60 So. 157, 178 Ala. 366; De 
Bardelaben vy. Dickson, 51 So. 986, 166 
Ala. 59. 


Tll.— Gruner v. Rice, 164 N.E. 154, 
333 Ill. 112; Meeker v. Steepleton, 141 
N.E. 158, 309 Ill. 337; James v. Haw- 
kins, 132 N.E. 551, 299 Ill. 204. 


Ind.—Teal v. Richardson, 66 N.E. 
435, 160 Ind. 119; Allen 'v. Craft, 9 
N.E. 919, 109 Ind. 476, 58 Am.R. 425; 
Shemer v. Mann, 99 Ind. 190, 50 Am. 
R. 82; McCllen v. Lehker, 123 N.B. 
475, 70 Ind.App. 435. 


Ky.—Johnson v. Jacob, 11 Bush 646. 


Mass.—Walcott v. Robinson, 100 N. 
E. 1109, 214 Mass. 172. 


Mo.—Green v. Irvin, 274 S.W. 684, 
309 Mo. 302; Gillilan v. Gillilan, 212 
S.W. 348, 278 Mo. 99. 


Ohio.—McCrea v. McCrea, 22 Ohio 
Cir.CtN:S." 433 isle v. “Miller, OF 
Ohio Cir.Ct.N.S. 317; Reif v. Ulmer, 
9 Ohio N.P.N.S. 234. 


Pa.—Homet v. Bacon, 17 A. 584, 126 
Pa. 176. 


R.I.—Newport Trust Co. vy. 
ton, 139 A. 793, 49 R.I. 93. 


S.C.—Hall v. Hall, 67 S.E. 735, 85 
S.C. 475, 


Va.— Wallace v. Minor, 10 S.B. 423, 
86 Va. 550. 


{a] Reason for rule.—‘‘Technicat 
words, or words of known legal im- 
port, must have their legal effect, even 
though the testator uses inconsistent 
words, unless’ those’ inconsistent 
words are of such a nature as to make. 
it perfectly clear that the testator did 
not mean to use the technical words 
in their proper sense.” Teal v. Rich- 
ardson, 66 N.E. 435, 436, 160 Ind. 119. 


[b] “Between.”—The use of the 
word “between,” instead of “among,” 
in a devise of a remainder to the heirs 
of the life tenant, does not show that 
by “heirs” the testatrix intended chil- 
dren. Harris v. Weed, 93 A. 232, 8% 
Conn, 214. 


[c] “Giving heirs."—The word 
“living” preceding the word “heirs’” 
has no tendency whatever to narrow 
or limit the meaning of the technical 
word “heirs” to mean children, as 
dead heirs cannot inherit or take 
property under a will, and all heirs 


New- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1244-1246] 


tator’s intent to have “heirs” mean children, accord- 
ing to some authority, must be gathered from some- 
thing more than mere implication,®® supposition by 
the court,51 or the mere use of negativing or re- 


straining words.®? 
Children by former marriage. 


Heir.>4 


that do inherit or take property must 
necessarily be living heirs, and must 
include all those persons who stand 
in the same relation to the ancestor 
in respect of the right of inheritance. 
Be Ce v. Potter, 137 N.E. 425, 306 
Oe ts 


[d] Provisions held not to show 
intent to mean children.—(1) A devise 
of real estate to a daughter for life 
“and at her decease to her heirs and 
their assigns, forever, in fee.”! Wal- 
cott vy. Robinson, 100 N.B. 1109, 214 
Mass. 172 (where the will contained 
devises to his other children with 
remainders to their respective “heirs 
and assigns” and such other children 
had no issue). (2) The words “to 
each an equal share,” standing alone, 
are not sufficient to show an inten- 
tion on the part of a testator to use 
the words “heirs of the body” in the 
sense of “children.” Pearson v. 
Easterling, 88 S.E. 376, 104 S.C. 178. 


50. In re Beck’s Estate, 74 A. 607, 
225 Pa, 578. 


51. Terry v. Hood, 55 So. 4238, 172 
Ala. 40. 
52. Shimer y. Manh, 99 Ind. 190, 


50 Am.R. 82. 


53. Lively v. Griffith, 99 S.E. 512, 
84 W.Va. 393. 


54, Effect of adoption generally 
see Adoption of Children §§ 117-138. 


What law governs in construction 
of word “heirs” to mean adopied chil- 
dren see supra § 1241. 


55. Blodgett v. Stowell, 75 N.E. 
138, 189 Mass. 142;.- Wyeth v. Stone, 
11 N.B. 729, 144 Mass. 441; In re Ses- 
sions’ Hstate, 88 N.W. 249, 70 Mich. 
297, 14 Am.S.R. 500; Reinders v. Kop- 
pelman, 7 S.W. 288, 94 Mo. 338; Haver 
v. Herder, 126 A. 661, 96 N.J.Eq. 554. 


[a] One adopted in fact is not en- 
titled to take under a description of 
persons “legally entitled,” unless le- 
gally adopted (Smith v. Allen, 53 N. 
Y.S. 114, 32 App.Div. 374 [aff 55 N.E. 
1056, 161 N.Y. 478]). 

[b] “Right heirs.,—An adopted 
child cannot take under a devise over 
to the testator’s “right heirs.” Ber- 
nero v. St. Louis Union Trust Co., 230 
S.W. 620, 287 Mo. 602. 


56. Warden v. Overman, 135 N.W. 
649, 155 Iowa 1; Morrison v. Ses- 
sions, 38 N.W. 249, 70 Mich. 297, 14 
Am.S.R. 500. 


[a] Where child did not live with 
adopting parent (1) and where the 
residue of the property was left to 
the testatrix’, the adopting parent, 
‘Jawful heirs,’ excluding two neph- 
ews, the term “lawful heirs’ was 
construed to mean heirs of the blood 
and not to include the adopting child 
(Warden vy. Overman, 135 N.W. 649, 
155 Iowa 1); (2) or where the tes- 


} A devise over to the 
“heirs” of A and B, his wife, has been held to include 
children of A by a former marriage.®* 


[§ 1245] (b) Adopted Children or Designated 
Ordinarily the word “heirs” does not in- 
elude adopted children,®> although under a statute 
placing adopted children or designated heirs on an 
equality with children by birth for the purpose of 
inheriting from the adopting parents or designator, 
in the absence of an intention expressed in the will 
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to the contrary,®® it has been held that an adopted 
child,°? or a designated heir,®® are included in the 
word “heirs;” but such a statute does not give the 
child the status of an heir as to the ancestor or rela- 


tive of the adopting parent.°® 


tator, the adopting parent, thought 
the adoption had been set aside, a 
clause giving the residue to his ‘law- 
ful heirs’ does not include the adopt- 
ed child (Morrison v. Sessions, 38 
Peay 249, 70 Mich. 297, 14 Am.S.R. 


[b] “Have heirs.”—A provision 
that a daughter should have certain 
lands forever “provided she have 
heirs” has been held to show an intent 
to mean natural children and not to 
include adopted children. Nickerson 
vase vey 115 N.E. 588, 70 Ind.App. 


57. Ill.—Wallace v. Noland, 92 N. 
BK. 956, 246 Ill. 535, 188 Am.S.R. 247. 


Mass.—yYoung vy. Stearns, 125 N.H. 
697, 234 Mass. 540, 8 A.L.R. 1010. 


Mo.—Rauch v. Metz, 212 S.W. 357. 


N.J.—Haver v. Herder, 126 A. 661, 
96 N.J.Mq. 554. 


Ohio.—Smith v. Hunter, 99 N.E. 91, 
86 Ohio St. 106. 


B.C.—Re McGillivray, [1925] 3 Dom. 
L.R. 854. 


58. Laws y. Davis, 170 N.E. 601, 
384 Ohio App. 157 [error dism 172 N. 
E. 380, 121 Ohio St. 621]. 


59. Cook v. Underwood, 228 N.W. 
629, 209 Lowa 641. 5 


[a Heirs of the blood.—The word 
“heir” is not to be construed to in- 
clude an adopted child of the benefi- 
ciary where the word is used in the 
sense of child or where heirs of the 
blood are in contemplation. Cook v. 
Cneoraeod, 228 N.W. 629, 209 Iowa 


[b] In Massachusetts, under Rev. 
L. ¢c 154 § 7, providing that an adopt- 
ed child shall take the same share of 
the adopting parent’s property as if 
born to such parent in lawful wed- 
lock, and shall stand in regard to the 
legal descendants, but to no, other of 
the kindred of such adopting parent, 
and § 8, providing that the word 
“child” shall include a child adopted 
by the testator, but if the testator is 
not himself the adopting parent, the 
child by adoption shall not have the 
rights of a child unless it plainly ap- 
pears to have been the intention to 
include the adopted child, it has been 
held that an adopted child was not en- 
titled to share in a remainder devised 
to his adopting mother by her father 
for life, with remainder to her “heirs,” 
an intention to include the adopted 
child not appearing. Walcott v. Rob- 
inson, 100 N.E. 1109, 214 Mass. 172. 


60. Right of inheritance of bas- 
tards see Bastards §§ 41-55. 


61. Hughes v. Knowlton, 37 Conn. 
429. 
[a] Particular will eonstrued.—A 


devise to two daughters “meaning and 


[§ 1246] (c) Illegitimate 
mate children may inherit as “heirs” where such is 
the manifest intention of the testator,*! or where, by 
statute, they are made legitimate by the marriage of 
their parents,°? or, by statute, made heirs of their 
mother,*®? or are, by statute,made heirs of the per- 
son whose heirs are referred to in the will.*4 
by statute, an illegitimate child is made an heir of 
its mother, it has been held that the fact that the 
testator did not change his will, entitling an illegiti- 


Children.®® Ilegiti- 


Where, 


intending that all the children that 
have been or may be born of their 
bodies shall become heirs to the same” 
has been held to give the daughters 
fee simple estates and the provision 
as to heirs to permit their illegitimate 
children to be regarded as their heirs 
equally with legitimate ones. Hughes 
v. Knowlton, 37 Conn. 429. 


[b] “awful heirs” has been con- 
strued to mean legitimate children, 
where the life tenant also had some 
illegitimate children. Azarch v. 
Smith, 1 S.W.(2d) 968, 222 Ky. 566. 


62. Ives v. McNicoll, 53 N.E. 60, 
59 Ohio St. 402, 48 L.R.A. 772, 69 Am.S. 
R. 78; Kniffin v. Schaffer, 12 Ohio Cir. 
Ct. 753, 4 Ohio Cir.Dec. 62; McNicoll 
“A Lye, 4 Ohio S.&C.P. 75, 3 Ohio N. 


Right of bastards to inherit gener- 
ally see Bastards §§ 41-48. 


63. Gadberry v. Swayze, 
442, 140 Miss. 726. 


{a] “If married.”—Under a devise 
to P for life, and, if married, the re- 
mainder to her heirs, if any, if not, 
to go to her husband, it was held that 
the will manifested an intention to 
have a child of P, although illegiti- 
mate, take the remainder, the words 
“if married’ not being intended to 
be a condition precedent. Gadberry 
v. Swayze, 106 So. 442, 140 Miss. 726. 


{b] ‘egal heir of her body.”—An 
illegitimate child of the testator’s 
daughter is a “legal heir of her body” 
within the meaning of a will devis- 
ing a determinable or defeasible fee 
to the daughter, under a statute mak- 
ing an illegitimate child the heir of 
its mother. Paul v. Willoughby, 169 
§.E. 226, 204 N.C. 595. 


64 See statutory provisions. 


[a] In Iowa the children of an il- 
legitimate daughter of the testator’s 
brother are entitled to a share in a 
devise to his heirs, in the right of 
their grandfather, when) he and their 
mother are both dead, and she had 
been recognized by her father as his 
child so as to be entitled to inherit 
from him under the statute. Johnson 
v. Bodine, 79 N.W. 348, 108 Iowa 594. 


[b] In Massachusetts, under a stat- 
ute enabling bastards to inherit from 
their mother, it has been held that a 
bastard could inherit under a provi- 
sion giving the remainder over to his 
mother’s “heir by blood.” Hayden v. 
Barrett, 52 N.E. 530, 172 Mass. 472, 70 
Am.S.R. 295, 4 Prob.Rep.Ann. 304. 


[ce] In North Carolina (1) an il- 
legitimate child may inherit as an heir 
of its mother by virtue of C. S. § 1654 
rule 9. Battle v. Shore, 149 S.BE. 590, 
197 N.C. 449. (2) However, an il- 
legitimate child may not inherit as 
an heir of its father. Battle v. Shore, 
supra, 


106 So. 
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mate child to take, after he had knowledge of its 
birth, was an indication that the testator intended 


the child to take.®> / 


[§ 1247] (4) Husband or Wife. In its legal or 
technical sense the word “heirs” ordinarily does not 
include the widower of a deceased wife,°® or the 
widow of a deceased husband,*? or the heirs of a 
deceased spouse,®® although they may take as heirs 


65. Gadberry v. 106 So. 


442, 140 Miss. 726. 
66. Del.—Mason v. Baily, 14 A. 309, 
6 Del.Ch. 129. 


Ky.—Harrell v. Osborne’s Ex’r, 12 
Ky.L. 686. 


Me.—Morse vy. Ballou, 90 A. 1091, 
112 Me. 124. 


N.H.—Wilkins v. Ordway, 59 N.H. 
378, 47 Am.R. 215. 


N.Y.—Matter of Schnitzler, 114 N. 
Y.S. 934, 61 Misc. 218, 1 N.Y.Civ.Proc. 
N.S. 110, 7 Mills Surr. 26; Wood & 
De Freest v. Cone, 7 Paige 471. 


Swayze, 


Ohio.—Stewart v. Powers, 9 Ohio 
Cir}Cts 143, 6; Ohio, Cir.Dec.~- 101; 
Tex.—Peet v. Commerce, etc, R. 


Co., 8 S.W. 203, 70 Tex. 522. 


[a] Wills held to show intent to 
exclude husband.—Parker v. Conover, 
198 Ill.App. 638 (where the intent’ was 
disclosed to mean descendants, and 
exclude widowers of children); Wil- 
kins v. Ordway, 59 N.H. 378, 47 Am.R. 
215; In re Duval’s Bstate, 261 N.Y.S. 
884, 145 Misc. 792 (where the limita- 
tion was to the life beneficiary, with 
remainder over to her heirs “of my 
-blood’’). 


[b] Husband of deceased daughter 
who predeceased the testatrix is not 
an “heir or descendant” of the testa- 
trix within a will giving the remain- 
der over to the testatrix’ heirs. Ar- 
nold v. Wells, 1381 So. 400, 100 Fila. 
1470. 


67. Conn.—Perry v. Bulkley, 72 A. 
1014, 82 Conn. 158; Goodwin v. Good- 
win, 33 Conn. 314. 


Hawaii.—Carter v. 
wali 687. 


Ill.— Emery v. Emery, 156 N.E. 364, 
325 Ill. 212; Black vy. Jones, 106 N. 
EB. 462, 264 Ill. 548, Ann.Cas.1915D 
1173 [quot Cyc]; Rolofson v. Rolof- 
son, 246 Ill.App. 305. 


Ind.—Brown y. Harmon, 73 Ind. 
412; Rusing v. Rusing, 25 Ind. 63. 


Ky.—Vandyke v. Vandyke, 2 S.W. 
(2d) 1057, 223 Ky. 49. 


Me.—tTrott v. Kendall, 130 A. 878, 
125 Me. 85; McCarthy v. Walsh, 122 
A. 406, 123 Me. 157; Lord vy. Bourne, 
63 Me. 368, 18 Am.R. 234. 


Md.—Shriver v. Shriver, 96 A. 615, 
127 Md. 486. 


Mich.—Bailey v. Bailey, 25 Mich. 
185. 


Mo.—Graham v. More, 189 S.W. 
1186. 


N.H.—Richardson yv. Martin, 55 N. 
H. 45. 


N.Y.—Platt v. Mickle, 32 N.E. 1070, 
33 N.E. 744, 137 N.Y. 106; Tillman v. 
Sullivan, 95 N.Y. 17, 47 Am.R. 1 [aff 
63 How.Pr. 355]; Keteltas v. Ketel- 
tas, 72 N.Y. 312, 28 Am.R. 155; Luce 
v. Dunham, 69 N.Y. 36 [rev 7 Hun 
202]; Murdock v. Ward, 67 N.Y. 387; 
Bayley v. Lawrence, 118 N.Y.S. 286, 
133 App.Div. 888 [aff 91 N.B. 1110, 197 
N.Y. 593]; Snider v. Snider, 42 N.Y.S. 
613, 11 App.Div. 171 [aff 54 N.E. 676, 


Carter, 10 Ha- 
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them to do so.°® 


case may be. 


160 N.Y. 151]; Hess v. Zahn, 107 N.Y. 
S. 951, 57 Mise. 515; In re Scott’s Will, 
204 N.Y.S. 478. 


N.C.—Trexler v. Miller, 41 N.C. 248. 


Ohio.—Jones v. Lloyd, 33 Ohio St. 
572. ; 


N.S.—In re Woodworth, 5 N.S. 101. 


Ont.—Bateman ,v. Bateman, 17 
Grant (Che 227. 


[a] “My heirs at law according to 
the laws of descent and distribution” 
includes the testator’s brother, under 
the circumstances, and the brother’s 
children, but not the brother’s widow. 
Cogley v. Welch, (Tex.Civ.App.) 20 
S.W.(2d) 244 [rev on other grounds 
(Commn.App.) 34 S.W.(2d) 849]; Far- 
rell v. Cogley, (Tex.Civ.App.) 146 S. 
Wi OL 5: 


[b] “egal heirs.”—Where the tes- 
tator used the expression ‘legal 
heirs,” it has been held that he had 
in mind those who would take natu- 
rally by inheritance, and not to em- 
brace the widow, who was given by 
statute an elective right to a child’s 
part in lieu of dower. Hanvy v. 
Moore, 79 S.H. 772, 140 Ga. 691. 


{c] Where widow is given life 
estate with a remainder over to “my 
legal heirs,” the widow is not enti- 
tled to share in the remainder. In re 
Coombs’ Hstate, 220 N.W. 269, 117 
Neb. 257. 


[d] Will held to show intent to ex- 
clude widow.—Boston Safe Deposit & 
Trust Co. v. Waite, 179 N.E. 624, 278 
Mass. 244 (where other provision is 
made for her). 


68. Miller v. Metcalf, 58 A. 743, 77 
Conn. 176. 
[a] Particular will construed.—A 


devise by a wife to ‘Mockbee heirs,” 
consisting of property received by 
her from her husband, Mr. Mockbee, 
shows an intention to have his heirs 
take. Mockbee vy. Grooms, 254 S.W. 
170, 300 Mo. 446, 


ret In re Scott’s Will, 204 N.Y.S. 


70. Sherburne v. Howland, 132 N. 
EH. 188, 239 Mass. 439; Bailey v. Smith, 
111 N.E. 684, 222 Mass. 600. 


71. Cal.—Dickey v. Walrond, 253 
P. 706, 200 Cal. 335; In re Page’s Es- 
tate, 185 P. 3838, 181 Cal. 5387. 


Conn.—-Hartford-Connecticut Trust 
or v. Lawrence, 138 A. 159, 106 Conn. 


Ill.—Walker y. Walker, 
LOLS. 288 I tat, 


Mass.—Gray v. Whittemore, 78 N. 
EH. 422, 192 Mass. 367, 116 Am.5S.R. 246, 
10 L.R.A.N.S. 1148, 12 Prob.Rep.Ann. 
178; International Trust Co. v. Wil- 
liams, 66 N.E. 798, 183 Mass. 173;. Lin- 
coln v. Aldrich, 21 N.E. 671, 149 Mass. 
368, 4 L.R.A. 215. 


Mich.—Brooks v. Parks, 155 N.wW. 
573, 189 Mich. 490; Turner v. Burr, 
104 -N.W. 3879, 141 Mich. 106. 


Neb.—In re Hanson’s Estate, 224 N. 
W. 2, 118 Neb. 208. 


[a] In Missouri, under Rev. St. 


118 N.E. 


[§§ 1246-1247 


where it is clearly the intention of the testator for 


Where, by statute, the husband or 


wife takes an absolute interest in the estate of the 
deceased consort, in the absence of an expression of 
intention to the contrary in the will,® they come 
within the meaning of the word “heirs,” and such 
term will include a widower,’! or widow,’? as the 
The fact that other provision is made 


(1909) § 332, providing that the wife 
is not the heir of the husband unless 
there are: First, no children, or their 
descendants; and second, no father, 
mother, brothers, or sisters of the 
deceased husband, it has been held 
that the wife of a husband is not his 
heir if there are surviving brothers 
or sisters. Hartnett y. Fangan, 222 
S.W. 4038, 282 Mo. 471; Graham v. 
More, 189 S.W. 1186. 


[b] In Pennsylvania (1) the hus- 
band is an heir of his wife as to per- 
sonalty. (In re Boyd, 49 A. 299, 199 
Pa. 497; Eby’s Appeal, 84 Pa. 241; 
Key’s Est., 16 Pa.Co. 456; Langshaw’s 
Est.,.9 Pa.Co. 212; Ashton’s Estate, 7 
Pa.Co. 366 [rey on other grounds 19 
A. 699, 134 Pa. 890]), (2) but not as 
to realty (Ivin’s Appeal, 106 Pa. 176, 
51 Am.R. 516). 


[c] “Per stirpes.,—Under a will 
devising property to the testator’s 
wife for life and at her death one 
third to the then living heirs of the 
wife “per stirpes,’ the wife’s second 
husband took an interest as heir on 
her death. Irvin v. Brown, 158 S.E. 
733, 160 S.C. 374. 


[d] Division of estate between the 
testatrix’ nieces does not show an in- 
tent to limit the bounty on the death 
of one to heirs of blood, so as to ex- 
clude a niece’s surviving husband. 
Hartford-Connecticut Trust Co. v. 
Lawrence, 138 A. 159, 106 Conn. 178. 


72. U.S.—Daniels & Fisher Realty 
Co. v. Kenyon, 261 F. 407. 


Colo.—In re Westlake’s Estate, 266 
P. 714, 83 Colo. 540; Binkley vy. Swit- 
ZOEY e 22S LO bgt COLOnd. 


Ga.—Gibbon y. Gibbon, 40 Ga. 562. 


Ill.—Potter v. Potter, 137 N.E. 425, 
306 Ill. 37; Smith v. Winsor, 88 N.H. 
482, 239 Ill. 567. 


Ind.—Ames y. Conry, 165 N.E. 435, 
87 Ind.App. 149. 


Ky.—Perry v. Perry, 60 S.W. 855, 
110 Ky. 16, 22) Ky-l.—1543* Clayews 
Clay, 2 Duv. 295. 


< 


Mass.—Old Colony Trust Co. v. 
Sullivan, 167 N.E. 648, 268 Mass. 318; 
Sherburne v. Howland, 132 N.E. 188, 
239 Mass. 489; Peabody v.. Cook, 87 
N.E. 466, 201 Mass. 218, 16 Ann.Cas. 
296, 14 Prob.Rep.Ann. 127; Olney v. 
Lovering, 45 N.E. 766, 167 Mass. 446; 
Lawrence v. Crane, 33 N.E. 605, 158 
Mass. 392; Proctor v. Clark, 27 N.H. 
on 154 Mass. 45, 12 L.R.A. 721 and 
note. 


Mich.—Menard y. Campbell, 147 N. 
W. 556, 180 Mich. 583, Ann.Cas.1916A 
802 [cit Cyc]. 


ao Sa v. Herring, 11 N.C. 


Ohio.—Weston v. Weston, 39 Ohio 
St. 473; Ferguson v. Stuart’s Ex’rs, 
14 Ohio 140; Miller v. Miller, 29 Ohio 
Cir.Ct. 451. 


S.C.—Turner v. Guest, 108 S.E. 177, 
117 S.C. 14; Gardner y. Horton, 89 
SHBE OSs SNES SHO Be 


See In re Anderson’s Estate, 180 N. 
W. 1019, 148 Minn. 44 (declaring the 
widow to be a statutory heir). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1247-1249] 


for the wife in the will has been held to show an in- 
tent to exclude the widow from participation as an 
Where the jegatee died some years before 
the testator, it has been presumed that the testator 
knew that, if he did not change his will, the spouse of 
the legatee would be entitled to a part of the legacy 
where it was payable to the legatee’s heirs.74 A sep- 
arate provision for the lawful heirs of the husband 
does not deprive them of their rights, if any, as heirs 


“heir. 9973 


of the wife.7> 


[§ 1248] (5) Life Tenant as Heir.7°® 
will devises and bequeaths property for life to one 
who is an heir of the testator, with remainder to 
the “heirs” of the testator, the mere fact that the 
life tenant is to have the use of the property during 
his life is not to be regarded as an indication that 
the testator intended to exclude the life tenant from 
among his heirs at law who would take the remain- 
However, according to some authority, where 


der.*7 


[a] In ‘Pennsylvania (1) the wife 
takes as heir as to personalty (In re 
Simpson’s Estate, 156 A. 91, 304 Pa. 
396, 78 A.L.R. 989; Raleigh’s Estate, 
ii Pa.Dist. 165; Raleigh’s Hst., 27 
Pa.Co. 418; Road’s Est., 21 Pa.Co. 291; 
Ashton’s Hst., 7 Pa.Co. 366), (2) but 
not as to realty (In re Raleigh’s HEs- 
tate, 55 A. 1119, 206 Pa. 451; Dodge’s 
Appeal, 106 Pa. 216, 51 Am.R. 519). 
(3) Where the will expresses an inten- 
tion not to have the widow share in 
the personalty, she may not do so as 
an “heir.” In re Tatham’s Estate, 
95 A. 520, 250 Pa. 269, Ann.Cas.1917A 
855. (4) Where the word “heirs” is 
used not to denote succession, but to 
describe a legatee, the doctrine that 
the widow is entitled to a share of 
personalty as an heir is inapplicable. 
Fuisterer’s Estate, 7 Pa.Dist.&Co. 750; 
Key’s Est., 4 Pa.Dist. 281. (5) Under 
a will whereby the testatrix devised 
her residuary estate to a trust com- 
pany in trust to pay over to her hus- 
band fifteen dollars a week, with di- 
rection that if the husband died in- 
testate to pay over the balance of the 
estate to his heirs at law, the estate 
of the testatrix, on the husband’s 
death intestate, is not entitled to par- 
ticipate in the distribution, although, 
literally considered, the  testatrix 
came within the designated class. In 


re Wunder’s Hstate, 113 A. 378, 270 
Pa. 281 
[b] Personalty.—Where the prop- 


erty passing is personalty, a bequest 
to “the heirs at law’ of a deceased 
brother includes his widow, although 
he left children surviving him. Wil- 
son y. Allaman, 20 Ohio N.P.N.S. 129. 


[ce] “Right heirs.”—A devise over 
to the “right heirs” of the life ten- 
ant will be construed to mean nothing 
more than statutory heirs, and hence 
a widow, being a statutory heir, is 
entitled to her share. Peabody v. 
Cook, 87 N.E. 466, 201 Mass. 218, 16 
Ann.Cas. 296, 14 Prob.Rep.Ann. 127. 


[d] Particular provisions held to 
include widow.—(1) ‘To the heirs at 
law .. . in accordance with the law 
laid down by the statutes of the state 
of Kentucky.” Vandyke v. Vandyke, 
2 S.W.(2d) 1057, 223 Ky. 49 (where, 
by statute, a widow was entitled to a 
distributive part). (2) “My above 
named heirs.” Wisman v. Poindexter, 
52 Ind. 401 (where the widow was 
also mentioned as a legatee along 
with children). 


[e] Particular wills held to exclude 
widow.—Nunnally v. Foster, 100 S.E. 
1, 149 Ga. 266 (where “heirs” was 
held to refer to children); Connertin 
vy. Concannon, 259 P. 290, 122 Or. 387 
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the person taking the life estate is the sole heir of 
the testator, the remainder is considered as given to 
the persons answering the deseription of the testator 
at the termination of the life estate,“® particularly 
so when such an intent can be found in the context 
of the will,’® although, according to other authority, 
in the absence of a contrary intent appearing from 
the context of the will,*° no presumption is consider- 
ed as arising from the fact that the life tenant was 


the sole heir of the testator.® 


Where a 


(where the word ‘heirs’? was con- 
strued to mean lineal descendants). 


73. Morris v. Bolles, 31 A. 538, 65 
Conn. 45; McGinnis v. Campbell, 113 
N.E. 102, 274 Ill. 82; Smith v. Win- 
sor, 88 .N.B.,482> 239 111.567; In, re 
Farkouh’s Will, 235 N.Y.S. 165, 134 
Misc. 285; Bartell v. Edwards, 102 S. 
Heal Oy 13) 9S, C6. 12172 


[a] Rule applied.—(1) The pay- 
ment of an annuity (Morris v. Bolles, 
31 A. 538, 65 Conn. 45), (2) ample pro- 
vision for the wife for life with re- 
mainder over to the testator’s “legal 
heirs’ (In re Anderson’s Estate, 180 
N.W. 1019, 148 Minn. 44), (3) a gift 
of interest for life with remainder ‘“‘to 
my next heir” (Roberts v. Wright, 136 
A. 486, 48 R.I. 139), (4) a life estate 
to the widow with remainder over to 
the testator’s “heirs” (Bartell v. Ed- 
wards, 102 S.H. 210, 113 S.C. 217), (5) 
the giving of a life estate to the 


widow with remainder over to the 
testator’s “heirs at law’ (Smith v. 
Winsor, 88 N-E. 482, 239 Ill. 567), (6) 


establishment of a trust for the wife, 
remainder over to the_ testator’s 
“heirs” (In re Farkouh’s Will, 235 N. 
Y.S. 165, 134 Mise. 285), show an in- 
tent to exclude the wife from partici- 
pation as an “heir” of the testator. 


74 Hartford-Connecticut Trust Co. 
v. Lawrence, 138 A. 159, 106 Conn. 178. 


75. In re Page’s Estate, 185 P. 383, 
AS iG alemos ti. 
76. Effect of including life tenant 


as heir in determining time proper 
for fixing class membership see infra 
§ 1285. 


Exclusion from will or restriction 
of lee generally see infra §§ 1322, 
132 


77. Payne v. Brown, 137 S.E. 921, 
164 Ga.171; Himmel v. Himmel, 128 
N.E. 641, 294 Ill. 557, 13 A.L.R. 608; 
Smith v. Winsor, 88 N.E. 482, 239 Ill. 
567; Gilman y. Congregational Home 
Missionary Soc., 177 N.E. 621, 276 
Mass. 580;' Ball v. Hopkins, 150 N.E. 
434,254 Mass. 347; Brown v. Spring, 
135 N.E. 701, 241 Mass. 565; In re 


Fuller's Estate, 74 A. 623, 225 Pa. 
626. 
[a] “Heirs of the blood of my fa- 


ther.”—Under a will creating a trust 
estate to pay annuities and devising 
the remainder interest to ‘‘the heirs 
of the blood of my father,’ remain- 
dermen are not excluded from the re- 
mainder because they received annui- 
ties under the trust, where there were 
other life annuities, since the testa- 
tor would not expect the remainder 
to vest in enjoyment on the death of 


[§ 1249] c. As Affected by Nature of Property. 
The word “heirs” in a will, when applied to real es- 
tate, primarily means persons so related to one by 
blood that they would take the estate in case of in- 
testacy;*?. and when applied to personalty, prima- 
rily means next of kin or those persons who would 
take under the statute of distribution in the case of 
intestacy,®? and this rule has been applied where the 
rule directs realty to be sold and the proceeds paid 


either remainderman. Colonial Trust 
oor v. Brown, 135 A. 555, 105 Conn. 


[b] Two life tenants.—Under a 
will giving to each of two daughters 
one moiety of real estate for life with 
remainder to her issue, but in case ei- 
ther daughter should die without issue 
alive, or both should die without is- 
sue, then moiety of the daughter dying 
should vest in the testator’s heirs at 
law alive at such time, it was held 
that, on the death of one daughter 
without issue, the other daughter was 
within the class “heirs at law,’ and 
took the property of her sister, as 
against a contention that it shou’d go 
to collateral heirs only. Weedon v. 
Power, 260 S.W. 385, 202 Ky. 542. 


78. In re. Wilson’s Hstate, 193 P. 
581, 184 Cal. 63; Johnson y. AsKey, 
60 N.E 76; 190° TI. 53° 


In re Miller’s Estate, 
540. 975 Pa. 30, 30 A.L.R. 913. 


80. Gross v. Hartford-Connecticut 
Trust Co., 123 A. 907, 100 Conn. 332. 


81. Thomas v. Castle, 56 A. 854, 76 
Conn. 447; Rand v. Butler, 48 Conn. 
293; In re Carter’s Will, 134 A. 5841, 
99 Vt. 480, 61 A.L.R. 1005; Stokes v. 
Van Wyek, 3 S.E. 387, 83- Va. 724. 


[a] Thus, under a will creating 
a trust in favor of the testator's wife, 
and a son with remainder over to the 
testator’s “heirs at law,’’ the fact that 
the son was the sole member of the 
class “heirs at law” at the testator’s 
death would not create a presumption 
of an intention to exclude him. In 
re Carter’s Will, 134 A. 581, 99 Vt. 480, 
61 A.L.R. 1005. 


82. Black v. Jones, 106 N.E. 462, 
264 Ill. 548, Ann.Cas.1915D 1173 [quot 
Cxyienks Edwards v. Stults, 128 A. 609, 
97 N.J.Eq. 44; Bayley v. Lawrence, 
LT SMINEYES! 286, 133 App.Div. 888 [aff 
SINE 1110) OF eNsve) bOSTraInwre 
Trombly’s Estate, 246 N.Y.S. 185 138 
Misc. 220; Allison v. Allison’s Ex’rs, 
44 S.E. 904, LOT Va. 53%, 63 Lar Aw 920; 


yi Ala.—Eddings y. Long, 10 Ala. 


Conn.—Dickerman v. Alling, 76 A. 
362, 83 Conn. 342. 


D.C.—Vogt v. Vogt, 26 App.D.C. 46 
[appeal dism 27 S.Ct. 779, 203. U.S. 581, 
Bl eked. oentele 


Ill.— Black v. Jones, 106 N.E. 462, 
264 Ill. 548, Ann.Cas.1915D 1173 [quot 
Cyc: 


Ky.—Clay v. Clay, 2 Duv. 295. 


Me.—Jacobs v. Prescott, 65 A. 761, 
102 Me. 63, 12 Prob.Rep.Ann, 333. 


118 A. 
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to the heirs.*¢ 


bution it must be so construed.*® 


But where it is manifest from the 
context that the testator intended by “heirs” in refer- 
ence to personalty to designate legal heirs, or those 
who would have taken real estate and not those who 
would have been entitled under the statute of distri- 
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Where the gift 


consists of both real and personal estate, the word 


“heirs” will ordinarily be construed as legal heirs or 
heirs at law as to the real estate, and as next of kin 
or distributees as to the personal estate ;*° but where 


Md.—Shriver v. Shriver, 96 A. 615, 
127 Md. 486. 


Mass.—White v. Stanfield, 15 N.E. 
919, 146 Mass. 424; Sweet v. Dutton, 
109 Mass. 589, 12 Am.R. 744; Hough- 
ton v. Kendall, 7 Allen 72; Loring v. 
Thorndike, 5 Allen 257. 


Mich.—Haseall v. Cox, 138 N.W. 807, 
49 Mich. 435. 


N.J.—Traverso v. Traverso, 133 A. 
ODO NI Md., Sid: Pate 137 VAa i919, 
101 N.J.Eq. 308]; Edwards v. Stults, 
128 A. 609, 97 N.J.Eq. 44; In re Buz- 
by’s Estate, 118 A. 835, 94 .N.J.Eq. 
151 [rev 115 A. 909, 93 N.J.Eq. 411]; 
Meeker v. Forbes, 98 A. 1086, 86 _N. 
J.Eq. 255 [aff 93 A. 887, 84 N.J.Eaq. 
271]; Meeker v. Forbes, 93 A. 887, 84 
N.J.Eq. 271 [aff 98 A. 1086]; Smith v. 
Robinson, 90 A. 1063, 88 N.J.Eq. 384; 
Trenton Trust, etc., Co. v. Donnelly, 
55 A. 92, 65 N.J.Eq. 119; Reen v. Wag- 
ner, 26 A. 467, 51 N.J.Eq. 1; Welsh 
vy. Crater, 32 N.J.Eq. 177 [aff 33 N.J. 
Eq. 362]; Scudder’s Ex’rs v. Vanars- 
dale, 13 N.J.Eq. 109. 


N.Y.—Steinway v. ; 
HE. 312, 163 N.Y. 183; Montignani v. 
Blade, 39 N.B. 719, 145 N.Y. 111; Till- 
man vy. Davis, 95 N.Y. 17, 47 Am.R. 1; 
Cushman vy. Horton, 59 N.Y. 149; Bay- 
ley v. Lawrence, 118 N.Y.S. 286, 133 
App.Div. 888 [aff 91 N.E. 1110, 197 .N. 
Y. 593]; In re Buffalo Fidelity Trust, 
ete., Co., 68 N.Y.S. 257, 57 App.Div. 
532; In re Trombly’s Estate, 246 N. 
Y.S. 185, 138 Misc. 220; In re Far- 
kouh’s Willi, 235 N.Y.S. 165, 134 Misc. 
285; In re Gilman, 148 N.Y.S. 1047, 
85 Mise. 651, 12 Mills Surr. 83 [aff 
150 N.Y.S. 1087, 166 App.Div. 893]; 
Matter of Schnitzler, 114 N.Y.S. 934, 
61°) Mise: 218, Nuy.Civ. Proc, * 110, 7 
Mills Surr. 26; Hess v. Zahn, 107 N.Y. 
S. 951, 57 Misc. 515; In re Scott’s 
Will, 204 N.Y.S. 478; Wright v. New 
York M. BE. Church, Hoffm. 202; Mc- 
Cormick v. Burke, 2 Dem.Surr. 137. 


N.C.—Lee v. Baird, 44 S.E. 605, 132 
N.C. 755; Nelson v. Blue, 63 N.C. 659; 
Kiser v. Kiser, 55 N.C. 28; Corbitt v. 
Corbitt, 54 N.C. 114; Freeman v. 
Knight, 37 N.C. 72; Simms v. Garrot, 
21 N.C. 393; McCabe v. Spruil, 16 N. 
Clare a 


Pa.—In re Simpson’s Estate, 156 A. 
91, 304 Pa. 396, 78 A.L.R. 989; In re 
Wunder’s Estate, 113 A. 378, 270 Pa. 
281; In re Wootten’s Estate, 97 A. 
1066, 253 Pa. 136; In re West’s Bstate, 
63 A. 407, 214 Pa. 35; In re Purvi- 
ance’s Appeal, 20 A. 397, 136 Pa. 153; 
Ashton’s Estate, 19 A. 699, 134 Pa. 390 
[aff 7 Pa.Co. 366]; Homet v. Bacon, 
17 A. 584, 126 Pa. 176; McGill’s Ap- 
peal, 61 Pa. 46; Walker v. Dunshee, 
38 Pa. 430; In re Roth’s Estate, 101 
Pa.Super. 443; Road’s Hst., 21 Pa. 
Conse wsnyder’s Hst., 15 Pa‘Co,/ 13. 
Morrow's Estate, 13 Pittsb.Leg.J.N.S. 
294, 50 Pittsb.Leg.J. 294. 


R.I.—Branch y. De Wolf, 95 A. 857, 
Boule ooo. 


Tenn.—Ingram v. Smith, 1 Head 
411; Gardenhire v. Hinds, 1 Head 402; 
Parrish v. Groomes, 1 Tenn.Ch. 581. 


Steinway, 57 N. 


Vt.—In re Carter’s Will, 184 A. 581, 
99 Vt. 480, 61 A.L.R. 1005; In re Hen- 
ry’s Will, 134 A. 632, 99 Vt. 437, 49 
A.L.R. 169; In re Irish’s Hstate, 94 A. 
173, 89 Vt. 56, Ann.Cas.1917C 1154. 


Va.—Allison v. Allison’s Ex’rs, 44 
S.E. 904, 101 Va. 537, 638 L.R.A. 920. 


Sept A Sie te re Steevens, L.R. 15 Ea. 
0. 


See Knights Templars, ete., Mut. 
Aid.Assoc. v. Greene, 79 F. 461; Asp- 
den’s Estate, 2 F.Cas.No. 589, 2 Wall. 
Jr. 368 (both dictum). 


[a] “Meirs at law” is often used 
interchangeably with “next of kin.” 
In re Phraner, 178 N.Y.S. 768, 109 
Misc. 287. 


[b] Where statutes of descent and 
distribution were different, and where 
the testator. directed that “all the 
residue of the estate . be divid- 
ed among his legal heirs according to 
the laws of Michigun,” it was held 
that, as the residue was _ personal 
property, notwithstanding the use of 
the word “heirs’’ in the will, it should 
be distributed according to the provi- 
sions of the statute of distributions, 
and not the statute of descent. Has- 
call v. Cox, 13 N.W. 807, 49 Mich. 435. 


84. Eddings v. Long, 10 Ala. 203; 
Lawrence v. Crane, 33 N.E. 605, 158 
Mass. 392; Kendall v. Gleason, 25 
N.E. 838, 152 Mass. 457, 9 L.R.A. 509; 


Albright v. Van Voorhis, (N.J.Ch.) 
104 A. 27. 
85. U.S.—Aspden’s Estate, 2 F.Cas. 


No. 589, 2 Wall.Jr. 368. 


Conn.—Hartford Trust Co. vy. Pur- 
due, 79 A. 581, 84 Conn. 256; Ruggles 
v. Randall, 38 A. 885, 70 Conn. 44, 


Del.—Mason vy. Baily, 14 A. 309, 6 
Del.Ch. 129. 


Md.—Gordon vy. Small, 53 Md. 550. 


Mass.—Fabens vy. Fabens, 5 N.E. 
650, 141 Mass. 395; Sweet v. Dutton, 
109 Mass. 589, 12 Am.R. 744; Lor- 
ing v. Thorndike, 5 Allen 257; Clarke 
v. Cordis, 4 Allen 466. 


N.J.—In re White’s Estate, 165 A. 
863, 112 N.J.Eq. 546. 


N.Y.—In re Barker, 
230 N.Y. 364. 


Pa.—Smith’s Lessee v. Folwell, 1 
Binn. 546. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W. 28, 120 Wis. 263. 


Eng.—De Beauvoir vy. De Beauvoir, 
3 H.L.Cas. 524, 10 Reprint 206; South- 
gate v. Clinch, 4 Jur.N.S. 428; Hans- 
ley v. Wills, 14 L.T.Rep.N.S. 162. 


“But may not the words ‘heirs, 
lawful heirs,’ ‘right heirs,’ be used 
as designate persons? If not, why 
not? When so used, where is the in- 
appropriateness to the disposition of 
personal property, more than to the 
disposition of real property? Such 
use is in respect to persons who are 
to take, and not in respect to prop- 
erty to be taken. To say that these 
words mean those who take under the 
statute of distribution is to say that 


130 N.E. 579, 


[§ 1250] d. Heirs of Living Person. 
ance with the maxim, Nemo est heres viventis,**-*° 
no person, during his lifetime, can have an heir,°*° 


[§§ 1249-1250 


the gift is directly to the heirs of a certain person 
as a substantive gift to them, and there is no indica- 
tion that more than one elass is intended or that the 
two kinds of property are to go in different direc- 
tions, the whole property, both real and personal, 
will go to the heurs at law.°* 


In accord- 


technical words are not to have a 
technical signification, in the ab- 
sence of any words or circumstances 
in or attending the execution of 
wills.’ Mason v. Baily, 14 A. 309, 
3192116, Del Chyt297: 


86. Il1l—Black v. Jones, 106 N.E. 
462, 264 Ill. 548, Ann.Cas.1915D 1173 
[quot Cyc]. 


N.J.—Meeker v. Forbes, 98 A. 1086, 
86 N.J.Eq. 255 [aff 93 A. 887, 84 N.J. 
Eq. 271]; Meeker vy. Forbes, 93 A. 
887, 84 N.J.Eq. 271 [aff 98 A. 1086]; 
Howell v. Gifford, 53 A. 1074, 64 N. 
J.Eq. 180. 


N.C.—Hackney 
381. 


Av Cee v. Smith, 1 Head 


Va.—Allison vy. 


v. Griffin, 59 N.C. 


Allison’s Ex’rs, 44 
S.E. 904, 101 Va. 5387, 63 L.R.A. 920. 


Eng.—Keay v. Boulton, 25 Ch.D. 
ae Wingfield v. Wingfield, 9 Ch.D. 


87. Mass.—Gray v. Whittemore, 78 
N.E. 422, 192 Mass. 367, 116 Am.S.R. 
246, 10 L.R.A.N.S. 11438, 12 Prob.Rep. 
Ann. 178; Proctor v. Clark, 27 N.E. 
673, 154 Mass. 45, 12 L.R.A. 721 and 
note; White v. Stanfield, 15 N.E. 919, 
146 Mass. 424; Fabens v. Fabens, 5 
N.E. 650, 141 Mass. 395; Lombard v. 
Boyden, 5 Allen 249; Clarke vy. Cor- 
dis, 4 Allen 466. 


N.Y.—Bayley v. Beekman, 117 N.Y. 
S. 88, 62 Misc. 567 [aff 118 N.Y.S. 286, 
133 App.Div. 888 (aff 91 N.B. 1110, 197 
INDY 593) ile 


Tenn.—Forrest v. Porch, 45 S.W. 
676, 100 Tenn. 391. 


Va.—Allison v. Allison’s Ex’rs, 44 
S:E."904; 101} Va.537, 63 Wa REAL 9208 


Eng.—Haslewood v. Green, 28 Beav. 
1, 54 Reprint 265; De Beauvoir v. De 
Beauvoir, 3 H.L.Cas. 524, 10 Reprint 
206; Swaine v. Burton, 15 Ves. 365, 
33 Reprint 792; Gwynne v. Muddock, 
14 Ves. 488, 33 Reprint 608. 


[a] “Heirs at law.’—Where the 
testator devised his realty over after 
a life estate to his “heirs at law,’ 
and personalty over after a life in- 
terest to his “heirs at law,” his use 
of the words “heirs at law” in both 
provisions shows an intention to con- 
form both provisions to the same rule, 
and the persons so designated are 
those entitled to inherit his realty. 
Forrest v. Porch, 45 S.W. 676, 100 
Tenn. 391. 


88-89. “Nemo est heres viventis” 
see 45 C.J. p 1380. 


Gay sto ito ant pocae 13 S.W. 
rk. ; Root v. 
390°P, 1095, 183 Or, 417 kee 


[a] Rule applied.—Under a devise 
of a life estate with remainder over 
to the heirs of the life tenant, the 
rule in Shelley’s case not being con- 
sidered, the widow of a son of the 
life tenant who died without issue. be- 
fore the life tenant took nothing, as 
the living have no heirs. Root Vv. 
Arnold, 290 P. 1095, 183 Or. 417. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1250-1251] 


and no one can be the heir of the living.®! 
quently n» one can take under a bequest or devise 
to the heirs, in the technical sense of the term, of a ‘| 
living person,?? and in some eases it has been held 
that a devise to the heirs of a living person failed 
for want of persons to take according to its terms,? 
irrespective of the fact, although such was not plain 
from the will, that the testator knew that the ances- 
However, there is an exception to 
this rule, which has been declared to be equally well 
settled,®® that where it is plain from the whole will 
that the testator intended to use the word “heir” or 
“legal heirs” as words of description or purchase, 
the devise or bequest is not void for uncertainty.® 
Thus it has been held that a devise to the “heirs” of 
a living person, who is so recognized in the will,®7 
should be construed to mean children,®* heirs appar- 
ent,®® or those entitled under statutes of descent and 


tor was alive.®* 


[b] Gineal descendants.—There is 
a difference between “heirs” and “‘lin- 
eal descendants,” particularly where 
the ancestor of the lineal descendants 
is still alive. McFadden, v. McFad- 
den, 91 iS:E.- 986, 107 -S.C. 101. 


91. Root v. Arnold, 290 P. 1095, 
133 Or. 417. 


$2. Norris v. Hensley, 27 Cal. 439; 
Butler v.. Huestis, 68 Ill. 594, 18 Am. 
R. 589; Mitchell v. Mitchell, 2 Gill 
(Md.) 230; Otis v. Prince, 10 Gray 
(Mass.) 581. 


93. Otis v. Prince, supra; Irvine v. 
Newlin, 63 Miss. 192; Timberlake v. 
Harris, 42 N.C. 188; Clark v. Mosely, 
18:S.C.Eq. 396, 44 Am.D. 229. 


94. Irvine v. Newlin, 63 Miss. 192, 
Los 


“There is some support for the doc- 
trine that if it is shown aliunde that 
the testator knew that the person 
whose heirs are mentioned was alive 
at the making of his will, it will have 
the effect to change the meaning of 
the word ‘heirs’ from its strict legal 
to a less accurate and popular sense, 
but after careful examination we 
have found this support very feeble 
and unsubstantial.’’ Irvine v. New- 
lin, supra. 


Pies Otis v. Prince, 10 Gray (Mass.) 
96. Otis v. Prince, supra; Heard 


v. Horton, 1 Den. (N.Y.) 165, 43 Am. 
1D} 


97. Barber v. Pittsburgh, etc., R. 
Co., 17-S.Ct. 488, 166 U.S. 83, 41 L.Ed-> 
925; Heard v. Horton, 1 Den. (N.Y.) 
165, 168, 43 Am.D. 659; Darbinson v. 
Beaumont, 1 P.Wms. 229, Fortesc. 18, 
92 Reprint 743, 24 Reprint 366; Good- 
went vy. White, W.B1. 1010, 96 Reprint 


“Where the will recognizes the an- 
cestor as living, and makes a devise 
to his heir, eo nomine, this shows that 
the term was not used in its strict- 
est sense, but as meaning the heir 
apparent of the ancestor named.” 
Heard vy. Horton, supra. 

98. U.S.—Barber v. Pittsburgh, 
etce., R. Co., 17 S.Ct. 488, 166 U.S. 838, 
41 L.Ed. 925. 


Ala.—Roberts v. Ogbourne, 37 Ala. 
174. 

Tll.—Morris v. Phillips, 122 N.E. 
831, 287 Ill. 633; Strain v. Sweeny, 45 
N.E. 201, 163 Ill. 603; Butler v. Hues- 
tis, 68 Ill. 594, 18 Am.R. 589. 


Ind—Conger v. Lowe, 24 N.E. 889, 
124 Ind. 368, 9 L.R.A. 165; Rapp v. 
Matthias, 35 Ind. 332. 


Ky.—Goodman vy. Carpenter, 224 S. 
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Conse- 
given.? 


W. 676, 189 Ky. 83; Williamson v. 
Williamson, 18 B.Mon. 329. 


Me.—Morton v. Barrett, 22 Me. 257, 
39 Am.D. 575. 


Mo.—Buckner vy. Buckner, 164 S.W. 
513, 255 Mo. 371. 


N.Y.—Spicer vy. Connor, 132 N.Y.S. 
877, 148 App.Div. 334; Vannorsdall v. 
Van Deventer, 51 Barb. 137; Heard v. 
Horton, 1 Den. 165, 43 Am.D. 659. 


N.C.—Knight v. Knight, 56 N.C. 
167; Lee v. Foard, 54 N.C. 125; Bul- 
lock v. Bullock, 17 N.C. 307. See Mas- 
sengill v. Abell, 134 S.E. 641, 192 N. 
C. 240 (dictum). 


A Pa.—Linn v. Bowman, 77 Pa.Super. 
61. 


S.cC.—Lott v. Thompson, 15 S.E. 278, 
36 S.C. 38; Bailey v. Patterson, 24 
S.C.Hq. ‘156. 


Va.—Taylor v. Carter, 86 S.H. 120, 
117 Va. 845; Bane v. Adair, 82 S.E. 
(34, ULC Via 587. 


Ont.—Re McAllister, 25 Ont.L. 17, 
20 Ont.W.R. 261 [dism appeal 24 Ont. 
L. 1, 18 Ont.W.R. 554, 2 Ont.W.N. 704, 
19 Ont.W.R. 333]; Levitt v. Wood, 17 
Grant Ch. 414. 


“To say that the estate should go to 
the heirs of . . [the ancestor of 
the children] before the death of the 
latter would be equivalent to saying 
that it could go nowhere, and that 
the testator calculated upon one of 
the dispositions of his will failing to 
take effect. To avoid a construction 
which would lead to such an absurdi- 
ty, the word ‘heirs,’ as here used, must 
be regarded as meaning ‘children.’” 
Strain v. Sweeney, 45 N.E. 201, 203, 
163 Ill. 608. 


[a] Reason for rule.—‘“In the Eng- 
lish. statute 25th HPdward III, it is 
declared to be treason ‘to kill the heir 
of the king.’ That was at a period 
when the human mind revelled in ‘sub- 
tle distinctions and all of the nice- 
ties of the law of feudal tenures were 
in full flower. Nevertheless, the 
sturdy sense of justice and right, 
which has always characterized the 
work of most of our great jurists, has 
constantly compelled the conclusion 
that the controlling element in every 
will is the ascertainment of the real 
intent of the testator. Therefore the 
general statements of legal principles 
are not always to be given a rigidly 
technical meaning in any and. every 
77 Pa.Su- 


case.” Linn v. Bowman, 
per. 261, 264. 
[b] Ilustration.—In a bequest “to 


the heirs of the body of Sarah Bled- 
soe, one part, she, the said Sarah, to 
have the use and benefit thereof dur- 
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distribution,! particularly where a present estate is 
Where the word “heir” has been used in the 
common-law sense*® in a devise to A and his “lawful 
heirs” excepting from the right of inheritance his 
sole common-law heir B, who is still alive, the specific 
exclusion of B has been held not to alter the fact that 
she is the sole heir, and hence not to constitute her 
son an heir in her place. 
thority, where there is a life estate with the remain- 
der over to the heirs of a living person other than 
the life tenant, the court will not depart from the 
technical meaning® of the word “heirs. 


[§ 1251] e. Heirs of Body. In their unrestricted 
sense the words “heirs of the body” mean the per- 
sons who from generation to generation become en- 
titled by descent under an entail.” 
of the body” ordinarily means such of the issue or 
offspring of a person as may by law inherit,® to the 


According to some au- 
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ing her life,’’ the term “heirs of the 
body” was descriptive of the children 
of Sarah Bledsoe who might be living 
at the time appointed for the division 
of the property, and the persons thus 
described take directly as purchasers 
and not as heirs. Roberts v. Og- 
bourne, 37 Ala. 174. 


_ [e]_ Gift to “children or their heirs” 
includes only children and children of — 
deceased children, and the words “or 
their heirs” do not refer to the living 
children. Linton v. Laycock, 33 Ohio 
rere Britton v. Johnson, 11 S.C.Eq. 


,(d] In West Virginia (1) if the de- 
vise is a present one, to take effect 
immediately, and it is made to the 
heirs of a person known to the testa- 
tor to be living, it is construed as a 
devise to the children or heirs appar- 
ent. Baer v. Forbes, 36 S.E. 364, 48 
W.Va. 208; Stuart v. Stuart, 18 W.Va. 
675; Reid v. Stuart, 13 W.Va. 338. 
(2) This rule, however, is inapplica- 
ble to the devise of a future estate, 
in which case the word “heir’’ has its 
strict legal meaning, unless a differ- 
ent intention clearly appears from 
the context. Baer y. Forbes, supra; 
Stuart v. Stuart, supra; Reid v. Stu- 
art, supra. 


99. Me.—Morton 
257, 39 Am.D. 575. 


N.H.—Harris vy. Ingalls, 5 
74 N.H. 339. r. Rey a 


N.Y.—Heard v. Horton, 1 Den. 
43 Am.D. 659. ie ae ie 


Va.—Pendleton vy. 
Wash. (1 Va.) 381. 


Eng.—Darbinson v. Beaumont, 1 P. 

Wms. 229, Forvesc. 18, 92 Reprint 743, 

eprin oodright v. White, 
W.B1.-1010, 96 Reprint 593. 


1. Morton v. Barrett, 22 Me. 257, 
39 Am.D. 575; Harris v. Ingalls, 68 
A 34; V4 Nee. 3398 


2. Campbell v. Rawdon, 18 N.Y. 412. 
3. See supra § 1242. 


4 In re White’s Estate, 165 A. 863, 
112 N.J.Eq. 546. 

5. Technical meaning 
“heirs” see supra § 1242. 

6 Campbell v. Rawdon, 
412 [rev 19 Barb. 494]. 

Ascertainment of class of heirs of 
living person see infra § 1280. 


Bequest to class as giving rise to 
contingent remainders see infra § 


v. Barrett, 22 Me. 


Vandevier, 1 


of word 


SRN Wee 


7. Bunn v. Butler, 133 N.E. 246, 300 
Ill. 269. 


8 Bunn v. Butler, supra; Hull v. 
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remotest posterity,® and, where such is the testator’s 
manifest intention, may be construed to mean chil- 
dren,’° grandchildren,'? or issue.*? | : 
body” is to be construed as a limitation to designate 
heirs in succession,!? unless the context clearly 
shows that it was intended as a description of par- 


ticular persons.** 


[§ 1252] f. Time of Ascertaining Heirs. 
word “heirs” will include all who stand in a relation 
to the ancestor that will entitle them to inherit on 
his death,1® or whenever his interest in the estate 
should cease,'® and not his heirs to be ascertained on 


Hull, 121 N.E. 239, 286 Ili. 75; Waters 
v. Bishop, 24 N.E. 161, 122 Ind. 516. 


[a] Where life tenant has step- 
children, a provision over to “children, 
heirs of his own body,” and a further 
provision that adopted children 
should not take, has been held to lim- 
it the devise over to the issue or off- 
spring of the life tenant. Nicoll vy. 
Irby, 77 A. 957, 83 Conn. 530. 


9. Pearson v. Hasterling, 
376, 104 S.C. 178. 


10. Ala.—Powell v. Glenn, 21 Ala. 
458. 


Ga.—McCoy v. Olive, 148 S.E. 327, 
168 Ga. 492. : 


Ill.— Hickox v. Klaholt, 
166, 291 Ill. 544. 


N.C.—Bowden v. Lynch, 91 S.E. 957, 
173 N.C. 203; Albright v. Albright, 
90 S.B. 303, 172 N.C. 351; Vaughan v. 
Dickens, 22 N.C. 52. 


Ohio.—Moore v. Lewis, 4 Ohio Cir. 
Ct. 284, 2 Ohio Cir.Dec. 548 [aff 51 
Ohio St. 576]. : 


Tenn.—Vaden v. Hance, 1 Head 300. 


Tex.—McMahan v. McMahan, (Civ. 
App.) 198 S.W. 354. 


Eng.—Bagshaw v. Spencer, 2 Atk. 
570, 26 Reprint 741; Gretton v. Ha- 
ward, 1 Meriv. 448, 35 Reprint 738; 
Symers v. Jobson, 16 Sim. 267, 39 Eng. 
Ch. 267, 60 Reprint 877. 


[a] “Bodily heirs,’ when so used 
by the testator, may mean children. 
Starnes v. Sanders, 108 S.E. 377, 151 
Ga. 632; Thomas v. Berry, 105 S.E. 
478, 151 Ga. 7. 


[b] “Lawful issues” and ‘bodily 
heirs’? mean the same thing. Camp- 
bell v. Lewisburg & N. R. Co., 26 S.W. 
(2d) 141, 160 Tenn. 477. 


[ec] “Share and share alike.”—A 
devise to the heirs of the body ‘share 
and share alike’ means children. 
Poor y. Hart, 11 Ohio N.P.N.S. 49. 


[d] Grandchildren cannot claim as 
heirs of body when their parent is liv- 
ing and is precluded from taking. 
Worley v. Byrd, 6 Tenn.Civ.A. 59. 


11. Campbell v. Lewisburg & N. R. 
Co., 26 S.W.(2d) 141, 160 Tenn. 477. 


12. Perry v. Bulkley, 72 A. 1014, 


88 S.E. 


126 N.E. 


82 Conn. 158; Shaw v. Hoard, 18 Ohio 
St. 227; 
13. Wheelock v. Simons, 86 S.W. 


830, 75 Ark. 19, 10 Prob.Rep.Ann. 133. 


14. Wheelock vy. Simons, supra; 
Kendrick v. Scott, 254 S.W. 422, 200 
Ky. 202; Harwell v. Harwell, 271 S. 
W. 3538, 151 Tenn. 587; Scruggs v. 
Mayberry, 188 S.W. 207, 135 Tenn. 586. 


[a] Provisions of will held not to 
indicate that the words “heirs of the 
body” were intended to be used in 
other than the. technical significance. 
Kendrick v. Scott, 254 S.W. 422, 200 
Ky. 202; Scruggs v. Mayberry, 188 S. 
W. 207, 1385 Tenn. 586. 


WILLS 


“Heirs of the 


or Limitation. 
The 


15. Conn.—Perry v. Bulkley, 72 A. 
1014, 82 Conn. 158; Ruggles v. Ran- 
dall, 38 A. 885, 70 Conn. 44. 


Tll.— McCormick v. Sanford, 149 N. 
E. 476, 318 Ill. 544; Wallace v. Noland, 
92 N.E. 956, 246 Ill. 535, 138 Am.S.R. 
247, 


Mass.—Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


N.Y.—Wallace v. Diehl, 95 N.E. 646, 
202 2NOYew1 50, ool luke Aa Noe. 


Ohio.—Miller y. Miller, 34 Ohio Cir. 
Cima 3e 


Pa.—Reilly’s Estate, 5 Pa.Dist.&Co. 
425; McCrea’s Hst., 18 Pa.Co. 328. 


Eng.—Southgate v. Clinch, 4 Jur. 
nee 428; Re Frith, 85 L.T.Rep.N.S. 


[a] Reason for rule.—‘“‘The will, 
like every other, is to be read as if 
executed at the moment of the testa- 
tor’s death.” Ruggles v. Randall, 38 
A. 885, 887, 70 Conn. 44. 


Ascertainment of class’in gift to 
class see infra §§ 1278-1283. 


16. Howeli v. Ackerman, 11 S.W. 
S19, 89 Key. 22,01 Ky ke 254% 


Determination of class on waiver of 
provisions of will see infra § 1298. 


17. Perry v. Bulkley, 72 A. 1014, 82 
Conn, 158. 


18. Lippincott v. Purtell, 131 A. 210, 
98 N.J.Eq. 569; In re Buzby’s Estate, 
115° A. 9097 93 N.J.Eq. 411° [rev on 
other grounds 118 A. 835, 94 N.J.Ea. 
Ld jet sere! Myler wii6ieAc. 6645080) L 
590; Craig v. McFadden, (Tex.Civ. 
App.) 191 S.W. 203. See Fadler v. 
Gabbert, (Mo.) 63 S.W.(2d) 121 (hold- 
ing, under the will as pleaded, that 
certain great-grandnephews and great- 
grandnieces were not precluded from 
taking as_ testamentary heirs by 
reason of the fact that they were not 
statutory heirs at the time of the 
ancestor’s death). 


19. Van Driele v. Kotvis, 97 N.W. 
ie 135 Mich. 181, 9 Prob.Rep.Ann. 


20. U.S.—Daly’s Lessee v. James, 8 
Wheat. 495, 5 L.Ed. 670. 


Ark.—Gibbons vy. Ward, 171 S.W. 
90,115 Ark. 184. ; 


Del.—Burton v. Masten, (Ch.) 158 
AW LOG. 
Fla.—Arnold y. Wells, 131 So. 400, 


100 Fla. 1470. 
Ga.—Choice v. Marshall, 1 Ga. 97. 


Ill Fay v. Fay, 168 N.B. 359, 336 
il. 299; Meeker v. Steépleton, 141 N. 
EH. 158, 309 Ill. 337; Peacock v. Mc- 
Cluskey, 129 N.E. 561, 296° Ill. 87; 
Crabtree v. Dwyer, 100 N.E. 510, 257 
Ill. 101; Connor vy. Gardner, 82 N.E. 
C305 2/50) STL 25 See nee AUN Comrie 
Ortmayer v. Hlcock, 80 N.E. 339, 225 
Ill. 342; Rissman v, Wierth, 77 N.E. 
108, 220 Ill. 181, 110 Am.S.R. 243. 
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the death of the life tenant,!7 unless the intention 
of the testator clearly appears to the contrary.'* 
“A remainder to such persons as shall be the heirs of 
the testator at the death of the life tenant is not void 
for uncertainty.?® 


[§ 1253] g. Word “Heirs” as Word of Purchase 
The word “heirs” is ordinarily used 
in a will as a word of limitation to designate a class 
of persons who are to take in succession,”® unless the 
will clearly shows that the testator intended to give 
the word some other meaning.*? 
superadded words to a devise to heirs, 


Where there are 
creating a 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604. 
Ky.—Azarch v. Smith, 1 S.W.(2d) 


968, 222 Ky. 566; Fischer v. Stoepler, 
153 Saws 420; 152) Key. sits 


Md.—Berry’s Lessee vy. 
Harr.&J. 417. 


Mass.—Adams v. Jones, 57 N.E. 362, 
176 Mass. 185, 5 Prob.Rep.Ann. 618. 


Mo.—Roberts v. Crume, 73 S.W. 662, 
173 Me. 572, 


N.Y.—In re Barker, 130 N.E. 579, 230 
N.Y. 364; In re Billet, 175 N.Y.S. 482, 
187 App.Div. 309 [rev 174 N.Y.S. 488, 
106 Mise. 229]; In re Barrett’s Es- 
tate, 253° NUYS: 658, f4iMhise: Gee 
In re Reynolds’ Will, 178 N.Y.S. 821, 
109. Mise. -453 [att W8Is NeYes.0 Spiele 
In re Child’s Estate, 165 N.Y.S. 1071, 
99 Mise. 463; Stires v. Van Rensselaer, 
2 Bradf.Surr. 172. 


N.C.—Wool v. Fleetwood, 48 S.E. 
785, 136 N.C. 460, 67 L.R.A. 444, 9 
Prob.Rep.Ann. 668. 


Ohio.—Brockschmidt v. Archer, 60 
N.E. 623, 64 Ohio St. 502; McDaniel 
v. Hayes, 6 Ohio N.P.N.S. 435. 


_Pa.—Smith’s Lessee v. Folwell, 1 
Binn. 546; In re Witte’s Estate, 157 A. 
328, 102 Pa.Super. 535; In re Chris- 
ty’s Estate, 52 Pa.Super. 360; Schell’s 
Estate, 30 Pa.Dist. 385; Worsley’s Es- 
tate, 4 Pa.Dist. 177; Stoner v. Stoner, 
44 Pa.Co. 364. : 


See Janssen v. Wilkens, 284 P. 436, 
129 Kan. 786 (dictum). 


_ “The word ‘heirs’ is a word of lim- 
itation, and not of purchase; and, 
when used in a will, its legal intend- 
ment is to designate a class of per- 
sons who are to take in succession, 
from generation to generation, and 
the law effectuates this purpose by 
declaring a fee to pass to the first 
taker, or, as it is sometimes express- 
ed, by giving a life estate to the first 
taker and a limitation in fee to him- 
self.” Connor v. Gardner, 82 N.E. 
oa 644, 230 Ill. 258, 15 L.R.A.N.S. 


Berry, 1 


“The rule is without exception that 
where there is nothing in the instru- 
ment limiting or qualifying the word 
‘heirs’ or giving it a meaning different 
from its ordinary legal signification 


it must be regarded as a word of lim- | 


itation and not of purchase.” Crab- 
Hee Dwyer, 100 N.E. 510, 511, 257 


[a] “Heirs and assigus” are words 
of limitation and not of purchase. In 
re Witte’s Estate, 157 A. 328, 102 Pa. 
Super. 535. 


21. Roberts v. Crume, 73 S.wW. 2 
173 Mo. 572; Morris vy. Worse ia Be 
Dist.&Co. 634; Schell’s Estate, 30 Pa. 
Distesss. 7 


is [a] AS words of purchase,— 
Heirs” and “heirs of the body”? may 
be words of purchase when evidently 
used in a will in that sense. Bunn v. 


For later cases, developments and changes in the law see Annotations, same title ana section number. 
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fresh limitation, it has been held that the heirs take 
not by way of limitation, but by way of purchase.?? 
Where there is a substitutionary gift over to “heirs’ 
if the beneficiary be dead at the time for his coming 
into enjoyment of the estate, the heirs take as pur- 
The heirs under a devise to 
the “nearest heirs at law” have been held to take 
as purchasers rather than by descent.?* 


chasers under the will.?3 


Personalty. According to some authority, as ap- 
plied to a gift of personalty, the word “heirs” is not 
a term of art,?> and its use as a word of limitation is 
doubtful when the subject matter of the gift is mon- 


ey.26 
[§ 1254] 4. Next of Kin.?7 


Butler, 183 N.E. 246, 300 Ill. 269; But- 
ler v. Huestis, 68 Ill. 594, 18 Am.R. 
589; Banzhoff v. Smith, 26 S.W.(2d) 
1034, 233 Ky. 737; Old Colony Trust 
Co. v. Jackson, 137 N.E. 874, 243 Mass. 
543; Montague v. Silsbee, 105 N.E. 
611, 218 Mass. 107; Findiay’s Lessee 
Ve Riadle 8 UBinn, “(ea-) 239.) )2AmsD. 
355; Doefleins’ Est., 16 Pa.Dist. 173; 
Branch v. De Wolf, 95 A. 857, 38 RI. 
395; Calvery v. Calvery, (Tex. 
Commn.App.) 55 S.W.(2d) 527. 


[b] Personalty to be equally di- 
vided.—In a bequest of personalty 
with remainder to be equally divided 
among the heirs, the word “heirs” 
has been held to be a word of pur- 
chase and not limitation. Evans v. 
Lea, 40 N.C. 169; Miles v. Allen, 28 
Bye 88; Swain v. Rascoe, 25 N.C. 

0. 


22. Barnes v. Best, 146 S.B. 710, 
196 N.C. 668; McCrea v. McCrea, 22 
Ohio Cir.Ct.N.S. 433. 


[a] Tllustration.—The word 
“heirs” in a devise to a child “to her 
and to her heirs, lives of her body, 
if no living heirs of her body at her 
death” over, is used as.a word of pur- 
chase. Barnes v. Best, 146 S.E. 710, 
196 N.C. 668. 


[b] “Their heirs and assigns for- 
ever.”—A bequest of chattels to one 
for life, and at her death to her heirs 
“and their heirs and assigns forever,”’ 
shows an intention that the heirs of 
the life tenant shall take as purchas- 
ers. Dukes v. Faulk, 16 S.E. 122, 37 
S.C. 225, 34 Am.S.R. 745; Dott v. Will- 
son, 1 S.C.L. 457. 


[ec] “Heirs forever.’—-Where the 
testator devised the residue of his 
estate, consisting almost entirely of 
personalty, in trust to pay the income 
to his daughter, ‘‘the remainder to go 
to her daughter forever,’ it has been 
held that the heirs would take by 
way of purchase. Leake v. Watson, 
21 16 1075, 60 Conn. 498. 


[d] Heirs in fee simple.—A _ re- 
mainder to the heirs of his body in 
fee simple creates a fresh limitation 
whereby the heirs take as purchasers. 
McCrea v. McCrea, 22 Ohio Cir.Ct.N.S. 
433.., 


23. Delaware County Trust Co. v. 
Hanby, (Del.Ch.) 165 A. 568; State 
Bank of Eau Gallie v. Rose’s Adm’r, 
293 S.W. 1087, 219 Ky. 562. 


Substitution generally see infra §§ 
1356-1370. 


24. Clark v. Clark, 139 
194 N.C. 288. 

[a] Rule applied.—Under such a 
devise, brothers and sisters of the 
half and whole blood take equally as 
tenants in common. Clark v. Clark, 
139 S.E. 487, 194 N.C. 288. 


25. In re Evans’ Will, 


S.E. 437, 


136 N.E. 


Following the gen- 
eral rules of construction of wills,?® the object in 
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sentation.®* 


sister.*4 


233, 234 N.Y. 42; In re Burrows’ Es- 
tate, 250 N.Y.S. 257, 139 Misc. 802 [aff 
182 N.B. 79, 259 N.Y. 449 (rev 256 N. 
Y.S. 974, 235 App.Div. 764)]. 


26. In re Evans’ Will, 136 N.E. 
233, 2384 N.Y. 42. 


27. As “legal representatives” see 
infra § 1256. 


“Next of kin” see 46 C.J. p 473. 


28. See supra § 1118. 
29. Sherwood v. Hull, 167 A. 923, 
117 Conn. 327; Lusby v. Cobb, 32 So. 


6, 80 Miss. 715, 8 Prob.Rep.Ann. 37; 
In re Garrett’s Estate, 94 A. 927, 249 
Pa. 249. 


30. Del.—In re Smith’s Estate, 145 
A. 671, 16 Del.Ch. 272. 


N.J.—Duffy v. Hargan, 52 A. 1131, 63 
N.J.Eq. 802 [aff 50 A. 678, 62 N.J.Eq. 


588]. 
‘'N.Y.—In re Roth’s Will, 255 N.Y.S. 
307, 234 App.Div. 474. 


Pa.—In re Garrett’s Estate, 94 A. 
927, 249 Pa. 249. 


Eng.—Nichols v. Haviland, 1 Kay & 
J. 504, 69 Reprint 558. 


[a] Thus, under a remainder to 
“his next of kin according to the laws 
of New Jersey,” the children of a de- 
ceased sister were entitled to take by 
representation with surviving broth- 
ers. Duffy v. Hargan, 50 A. 678, 62 
BOnT on 588 [aff 52 A. 1131, 63 N.J.Ea. 


{b] MTllegitimate children.—Where, 
by statute,-an illegitimate child may 
take as next of kin from its mother, 
an illegitimate child may take under 
a gift to its mother or her ‘‘next of 
kin, according to the intestate law.” 
Turner’s Estate, 18 Pa.Co. 207; Snid- 
ow v.. Day, 134 S.E. 704, 145 Va. 721. 


[c] “Nearest of kindred” and 
“next of kin’ have the same meaning 
when reference is made to the statute 
of distribution. Markham vy. Ivatt, 
20 Beav. 579, 52 Reprint 727. 


31. Clark v. Mack, 126 N.W. 632, 
161 Mich. 545, 28 L.R.A.N.S. 749. 


32. Del.—In re Smith’s Estate, 145 
A. 671, 16 Del.Ch. 272. 


Ga.—Wetter v. Walker, 62 Ga. 142. 


Ill—Hammond v. Myers, 126 N.E. 
DO eee Sellen oriOy der AreER eto Os 


Md.—Graham v. Whitridge, 57 A. 
oes 58 A. 36, 99 Md. 248, 66 L.R.A. 
408. 


Mass.—Bailey v. Smith, 111 N.E. 
684, 222 Mass. 600; Fargo v. Miller, 
22 N.E. 10038, 150 Mass. 225, 5 L.R.A. 
690; Swazey v. Jaques, 10 N.E. 758, 
144 Mass. 135, 59 Am.R. 65. 


Mich.—Morse v. White, 148 N.W. 
970, 182 Mich. 607; Clark v. Mack, 126 
N.W. 632, 161 Mich. 545, 28 L.R.A.N.S. 
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construing the words “next of kin” in a will is to give 
effect to the intention of the testator.® 
statute of distribution is referred to in connection 
with the term “next of kin,” it is generally held that 
reference should be made to such statute to deter- 
mine who shall be included in the term.?° 
jurisdictions, in the absence of a contrary intent, a 
gift to next of kin is a gift to the nearest of kin in 
the strictest sense,?1 meaning the nearest blood re- 
lations,*? excluding persons who, under the statute 
of distribution, would be entitled to take by repre- 
Thus a brother or sister would take to 
the exclusion of the children of a deceased brother or 
In other jurisdictions the term 
kin” has been held to mean those who would take ac- 
cording to the statutes of distribution,®® and includes 


Where the 


In some 


“next of 


479 and note. 


N.C.—Redmond v. Burroughs, 63 
N.C. 242° Harrison v. Ward, 58uN-C 
236; Simmons v. Gooding, 40 N.C. 
382; Jones v. Oliver, 38 N.C. 369. 


Pa.—In re Everitt’s Estate, 46 A. 
1, 195 Pa. 450; In re Stewart’s Es- 
tate, 23 A. 599, 147 Pa. 383. 


Eng.—Ingham v. Ingham, [1916] 2 
Ch. 495; Elmsley v. Young, 2 MylL& 
K. 82, 780, 39 Reprint 875, 1142 [overr 
Phillips v. Garth, 3 Bro.Ch. 64, 29 Re- 
print 410; Hinckley v. Maclarens, 1 
Meyh Sols 27, % Enge.Ch: 2739 Reprint 
oad 


Ont.—Re Campbell, 
Lipa GWE 


33. In re Smith’s Hstate, 145 A. 
671, 16 Del.Ch. 272; Hammond v. My- 
ers;) 126 N- E537, 292 TU 2170, a eAc 
L.R. 315; Clark v. Mack, 126 N.W. 
632, 161 Mich. 545, 28 L.R.A.N.S. 479; 
He Arius (Ont.) [1928] 4 Dom.L. 


[1928] 4 Dom. 


[a] “On my father’s side.”—A gift 
over to the ‘next or nearest of kin 
on my father’s side’’ is a more re- 
stricted descent than that afforded by 
the statute of distribution, and there- 
by shows that the testator did not in- 
tend to have the gift over go accord- 
ing to the statute. Barrett v. Egbert- 
son, 111 A. 326, 92 N.J.Hq. 118. 


34. Ill—Hammond y. Myers, 126 
INS EI SiSiig) 29.2) LU 2 OP nee Ey notion 


Mich.—Clark v. Mack, 126 N.W. 632, 
ad Mich. 545, 28 L.R.A.N.S. 479 and 
note. 


N.H.—Galloway v. Babb, 90 A. 968, 
TUN. E29: 


N.C.—Jones v. Oliver, 38 N.C. 369. 
Ont.—Re Laly, 12 Ont.W.N. 242. 


[a] “Nearest akin” is next of kin. 
Hammond v. Myers, 126 N.E. 537, 292 
TE 270, etd ACR. ols 


[b] Words “nearest of kin” in a 
will mean neatest blood relations, 
when the context does not imply the 
contrary. Leonard v. Haworth, 51 N. 
E. 7,171 Mass. 496. 


[c] “Blood kind” may be construed 
to mean blood kin. Lusby v. Cobb, 32 
a 6, 80 Miss. 715, 8 Prob.Rep.Ann. 


[d] “Our next of kin” in the will 
of a husband giving a life estate to 
his wife with the remainder over, if 
there are persons who are next of kin 
of both husband and wife, means such 
persons, and if no one fits that de- 
scription, the gift over means that the 
next of kin of both husband and wife 
are to take equally. Cooper vy. Can- 
non, 62 N.C. 83. 


35. Conn.—Close vy. Benham, 115 
A. 626, 97 Conn. 102, 20 A.L.R, 361. 
But see Appeal of Wildman, ib AC 
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the right to take by representation under such stat- 
utes.6 Ordinarily the term “next of kin” does not 
include the husband,’* or the wife or widow of the 


testator or person named.** 


Gift to nearest of kin of two persons. 
over to the nearest of kin of A and B, his wife, 
equal shares and proportions,” has been held to mean 
the class nearest of kin to A and the class of nearest 
of kin of B, and not to a class consisting of persons 
who were the nearest of kin of both of them joint- 
ly;?® but a devise over to the nearest of kin of A 
and B “his or her heirs or assigns forever” has been 
held to mean the nearest of kin of both of them 


jointly, that is, descendants.*° 


Half blood. Kin of the half blood have been in- 


265, 111 Conn. 683 (holding that, in 
the primary meaning, “next of kin’ 
means relationship of blood and will 
be so construed unless it appears that 
the testator intended to use it in a 
more extended sense). 


Fla.—Lowrimore v. First Savings 
& Trust Co. of Tampa, 140 So. 891, 102 
Fla. 740 [mod 140 So. 887, 102 Fla. 
740]. 


Miss.—Lusby v. Cobb, 32 So. 6, 80 
Miss. 715, 8 Prob.Rep.Ann. 37. 


N.H.—Snow v. Durgin, 47 A. 89, 70 
N.H. 121; Pinkham v. Blair, 57 N.H. 
226; Varrell v. Wendell, 20 N.H. 431. 


N.Y.—New York Life Insurance & 
Trust Co. v. Winthrop, 142 N.H. 431, 
ROMMENENG eo Te On xl Gols aul ere 
Chalmers’ Will, 265. N.Y.S. 787, 238 
App.Div. 672; In re Ackerman’s Will, 
244 N.Y.S. 632, P3VaMise.7910; Sane re 
Evans’ Bstate, 240 N.Y.S. 710, 135 
Misc. 656. 


Ohio.—Godfrey v. Epple, 126 N.E. 
886, 100 Ohio St. 447, 11 A.L.R. 317. 
But see Bishop v. Rider, 3IVOhiorCir. 
Ct. 332 (holding, where it appears 
that a testator was uncertain as to 
whether certain relatives were living 
or dead, that it will be presumed, in 
the absence of any reference to the 
statute of descent and distribution, 
that he intended by the use of the 
words “next of kin’’ to designate a 
particular class of persons related to 
him in an equal degree of consanguin- 
ity); In re Hstate of Raspold, 6 Ohio 
N.P.N.S. 172 (holding that “next of 
. kin’’ means blood relatives). 


. fa] “Nearest kin” signifies those 
nearest in degree of consanguinity. 
Haas v. Speenburgh, 203 N.Y.S. 202, 
122 Misc. 458 [aff 207 N.Y.S. 847]. 


[b] ‘Nearest of kin.”—No added 
force is to be given the superlative 
“nearest,” it. being insufficient to show 
that blood kin was intended by the 
testator instead of those entitled un- 
der the statute of distribution. God- 
frey v. Epple, 126 NE. 886, 100 Ohio 
St. 447, 11 A.L.R. 317. 


tc] In New Jersey ne>) according 
to the earlier cases, ‘next of kin” 
meant blood relations (Guarantee 
Trust Co. v. Miller, 164 A. 859, 112 
N.J.Hq. 493; Barrett v. Bgbertson, Da 
A. 326, 92 'N.J. Eq. 118), (2) put ac- 
cording to a recent case, ‘‘next of kin” 
has two technical meanings, one be- 
ing the nearest blood relations, the 
others being those who take under 
the statute of distribution (In re 
bE ey Estate, 166 A. 159, 113 NJ. 
233 [rev 163 A. 488, 10 N.J.Misc. 
BT). (3) and the phrase is to be in- 
terpreted as meaning those who take 
under the statute of distribution, 
rather than nearest blood relations, in 
the absence of anything to indicate a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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eluded in a gift to the next of kin.‘ 


Adopted children. 
tion places adopted children in the same relation as 


Although a statute of adop- 


' natural children to the adopting parents, an adopted 


A devise 
ay 


death.#3 


in | the intention of the testator for it to do so.*? 
testator’s presumed knowledge of a statute respect- 
ing inheritance by an adopted child has been held 
to create no presumption that he intended “next of 
kin” to include a child adopted subsequent to his 


Life tenant as next of kin. 
be of the next of kin, either solely or jointly with oth- 


child will not take-as next of kin where it was not 


The 


If the tenant for life 


er persons, he will not, on that account, be excluded 


different meaning (In re Young’s Es- 
tate, supra). 


What law governs see 
and notes 49, 50. 


36. Close v. Benham, 115 A. 626, 
97 Conn. 102, 20 A.L.R. 351; Lowri- 
more v. First Savings & Trust Co. of 
Tampa, 140 So. 891, 102 Fla. 740 [mod 
140 So. 887, 102 Fla. 740]. 


See Barrett v. Egbertson, 111 A. 
326, 92 N.J.Ea. 118 (holding that were 
the words ‘‘next or nearest of kin,” in 
a testamentary gift to such kin, used 
with the meaning of next of kin in 
the statute of distribution, it would 
not, where testator’s nearest blood 
relatives were second cousins, avail 
cousins further removed; Act Feb. 
16, 1918 (P. L. p.. 179) denying repre- 
sentation among collaterals beyond 
brothers’ and sisters’ children). 


ais Ga.—Wetter v. Walker, 62 Ga. 
14 


infra text 


N.Y.—Wright v. New York M. E. 
Church, Hoffm. 202. 


N.C.—Jones v. Oliver, 38 N.C. 369. 


Pa.—In re Stoler’s Estate, 143 A. 
121, 298 Pa. 433, 59 A.L.R. 1402; In 
re Garrett’s Estate, 94 A. 927, 249 Pa. 
249; Garrett’s Est., 24 Pa.Dist. 202. 


Eng.—Milne v. Gilbart, 2 De G.M. 
&G. 715, 42 Reprint 1052, 5 De G.M. 
&G. 510, 54 Eng-Ch. 404, 43 Reprint 
1052; Robinson v. Smith, 6 Sim. 47, 9 
Eing.Ch. 47, 58 Reprint 512; Garrick 
y, Camden, 14 Ves.Jr. 372, 33 Reprint 
oO . 


[a] Particular provision held to 


exclude husband.—‘“Upon the death ef 


any such children to pay to . 

her issue in such proportions . . 
as she shall appoint . and fail- 
ing such testamentary disposition, 
then to his or her next of kin in ac- 
cordance with the provisions of the 
statutes of distribution then in force 
in the state of New Jersey.” Com- 
mercial Trust Co. of New Jersey v. 
Gon 168 A. 822, 823, 114 N.J.Eq. 


es Ga.—Wetter v. Walker, 62 Ga. 
Mass.—Bailey v. Smith, 111 N.E. 


684, 222 Mass. 600; 
rabee, 113 Mass. 430 


N.Y.—In re Devoe, 63 N.E. 
D7 IOINGRn eC BCR wAG 536; 
Vv. . Keteltas! 72 INeyn Si! "28 Am.R. 
1555 Murdock vy, Ward, 67 N.Y. 387 
[rev 8 Hun a1 Luce v. Dunham, 69 
N.Y. 36 [rev 7 Hun 202]; Nester v. 
Nester, 118) NOY.S: 1009, 124. N.vS: 
974, 68 Misc. 207. 


Ohio.—In re Hstate of Raspold, 6 
Ohio N.P.N.S. 172. 


Pa.—In re Stoler’s Hstate, 143 A. 
121, 293 Pa. 438, 59 A.L.R. 1402; In re 


Haraden v. Lar- 


1102, 
Keteltas 


from participation in the remainder to next of kin.** 


Garrett’s Estate, 94 A. 927, 249 Pa. 249. 


R.I.—Lewis ~v. Arnold, 105 A. 568, 
42 R.I. 94; Tiffany v. Emmet, 53 A. 
281, 24 R.1, 411. 


Eng.—Kilmer v. Leech, 10 Beav. 
362, 50 Reprint 621; Garrick v. Cam- 
den, 14 Ves.Jr. 372, 33 Reprint 564. 


[a]. “Next of kin of the blood of” 
excludes surviving spouses. In re 
Pd giant os Estate, 16 Pa.Dist.&Co. 
195. 


[b] Particular provisions held to 
exclude widow.—(1) A devise over to 
next of kin ‘according to the stat- 
utes of distribution.’’ In re Devoe, 
6SINIH., 11025 1 741- WN. Yo. 201, D(a 
536. (2) ‘At her death I give devise 
and bequeath the same [all my prop- 
erty] to my next of kin to be divided 
among them in according with the 
provisions of the intestate laws of 
Pennsylvania.” In re Stoler’s Estate, 
wee As 121, 2935 Pal) 433,759") Av Lar 


me In ,re Soper, [1912] 2 Ch. 467. 


Pycroft v. ae are 4 Russ. 
526. “38 Reprint 90 


41. Lowrimore v. First Savings & 
Trust Co. of Tampa, 140 So. 891, 102 
Fla. 740 [mod 140 So. 887, 102 Fla. 
740]; Morse v. White, 148 NW. 970, 
182 Mich. 607; Lusby v. Cobb, 32 So. 
6, 80 Miss. T15, 8 Prob. Rep. Ann. ale 


[a] Words “share and share alike” 
within a residuary clause of a will 
were intended to prevent discrimina- 
tion between relatives of half and 
those of whole blood in determining 
‘next of kin.” Lowrimore y. First 
Savings & Trust Co. of Tampa, 140 So. 
891, 102 Fla. 740 [mod 140 So. 887, 102 
Fla. 740). 


[b] “All my blood kind’ will in- 
clude kin of the half blood. Lusby v. 
Cobb, 32 So. 6, 80 Miss. 715, 8 Prob. 
Rep. Ann. 37. 


42. Sherwood v. Hull, 167 A. 923, 
117 Conn. 327; Appeal ‘of Wildman; 
5d) AS 265; 111 Conn. 683. 


[a] “Next of kin of the blood of” 
the life tenant shows an intention to 
exclude adopted children. In re Stew- 
ardson’s Estate, 16 Pa.Dist.&Co. 196. 


43. Appeal of Wildman, 151 A. 265, 
111 Conn. 683. 


44. In re Roth’s Will, 
307, 234 App.Div. 474; 
Hstate, 148 A. 121, 393 Pa. 433, 59 
A.L.R. 1402. But see Close v. Ben- 
ham, 115 A. 626, 97 Conn. 102, 20 A.L. 
R. 361 (holding, where the testator 
gave the life use with remainder to 
the life tenant’s issue, that, on failure 
of such issue, he had indicated an in- 
tention to exclude the life tenant from 
participation in the gift over to his 
next of kin). 


255 N.Y.S. 
In re Stoler’s 
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Time of ascertainment. In the absence of a con- 
trary intention expressed in the will,#> the “near- 
est of kin” means the next of kin at the death of 
the person whose next of kin are spoken of.4° If 
there be a gift for life to persons who are themselves 
the sole next of kin of the testator at the time of his 
decease, the gift over must be considered as intend- 
ed to refer to the persons answering the description 
of next of kin at the death of the first taker.*" 


Revocation by codicil of a residuary clause in favor 
of a legatee, effecting a gift over to the next of kin of 
the testatrix, does not preclude such legatee, if other- 
wise qualified, from sharing in the gift as next of 
kin.#8 

What law governs. In those jurisdictions where 
the next of kin are determined according to the stat- 
ute of descent and distribution,*® where the time for 
ascertainment of the next of kin is postponed until 
the death of the life tenant, it has been held that the 
statute in force at the time of ascertainment shall 
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govern.5° 


[§ 1255] 5. Executors.51 The intention must be 
plainly manifested before a gift to exceutors eo nom- 
ine can be held to vest in them individually,®? and 
the fact that the construction of a will resulting in 
partial intestacy is not favored®* is insufficient of 
self to allow the executor to take unless the gift is 
plainly given him.** Where, however, the intention 
of the testator is clearly manifested that the execu- 
tor should take personally, he may do so.>® Partie- 
ularly where the executor is a close blood relative of 
the testator.°® Where a legacy is given to one who 
is appointed executor, whether expressed to be for 
care and pains or not,*? the presumption is that the 
legacy was given in consideration of the appointment 
as executor,°® and further, where a legacy is given 
in consideration of such appointment as executor, 
the legacy must fail if the person so appointed does 
not qualify as such,°® or dies before taking upon: 
himself the duty,°° or if he refuses to act as such.*4 


45. Conn.—Union & New Haven 
Trust Co. v. Ackerman, 158 A. 224, 114 
Conn. 152. 


eee Tae Si@p MEA el betel MEO MIN GIS E 
6. 

N.Y.—In re Evans’ Estate, 240 N. 
Y.S. 710, 135 Misc. 656. 


HEng.—Pinder vy. Pinder, 28 Beav. 
44, 54 Reprint 282; White v. Spring- 
ett, L.R. 4 Ch. 300; Long v. Blackall, 
3 Ves.Jr. 486, 30 Reprint 1119. 

Can.—McQuarrie v. Eastern Trust 
Co.;, [1928] 1 Dom.L.R. 239. 

[a] “hen living” means that the 
next of kin shall be determined at the 


death of the life tenant. Barrett v. 
Eegbertson, 111 A. 326, 92 N.J.Eq. 118. 


46. Del.—tIn re Smith’s Estate, 145 
A. 671, 16 Del.Ch. 272. 


N.J.—In re Buzby’s Estate, 118 A. 
835, 94 N.J.Eq. 151 [rev 115 A. 909, 
93 N.J.Eq. 411]. 

N.Y.—In re Roth’s Will, 255 N.Y.S. 
307, 234 App.Div. 474; In re Robbins’ 
Estate, 152 N.Y.S. 1067, 89 Misc. 345, 
14 Mills Surr. 32. 


N.C.—Jones v. Oliver, 38 N.C. 369. 


Pa.—Whifeside’s Estate, 13 Pa. 
Dist.&Co. 220. 
Eng.—Gundry v. Pinniger, 7 Eng. 


L.&Hq. 148, 1 De G.M.&G. 502, 42 Re- 
print 647; Day v. Withers, [1916] 1 
Ch. 562. 


Ont.—Mays v. Carroll, 14 Ont. 699; 
Re Campbell, [1928] 4 Dom.L.R. 797. 


[a] Reason for rule.—‘‘As ‘next of 
kin’ does not mean those who are to 
take under the statute of distribu- 
tions, at the death of another, but 
merely ‘nearest of kindred,’ such next 
of kin may be ascertained in the life- 
time of the tenant for life as well as 
afterwards.” Jones v. Oliver, 38 N.C. 


369, 373. 


[b] Kin of life beneficiary.— Where 
the next of kin are those of the life 
beneficiary, the time of ascertainment 
is the death of such life beneficiary. 
In re Canfield’s Estate, 241 N.Y.S. 364, 
136 Misc. 551 [aff 245 N.Y.S. 778, 231 
App.Div. 708 (aff 177 N.E. 161, 256 
N.Y. 610)]. 

47. Pinkham vy. Blair, 57 N.H. 226. 


48. In re Potter’s Estate, 101 A. 
758, 257 Pa. 468. 
49. See supra text and note 35. 


50. In re Canfield’s Estate, 241 N. 
Y.S. 364, 186 Misc. 551 [aff 245 N.Y. 


S. 778, 231 App.Div. 708 (aff 177 N.E. 
161, 256 N.Y. 610)]. 


51. Gift to executors as a class 
see infra § 1265. 

52. Thomas v. Anderson, 245 F. 
642, 158 C.C.A. 70; Townsend v. Wil- 
son, 59 A. 417, 77 Conn. 411; Christ- 
man _v. Roesch, 116 N.Y.S. 348, 132 


App.Div. 22 [aff 92 N.B. 1080, 198 N.Y. 
538]; In re Megrue’s Estate, 237 N.Y. 
S. 523, 185 Mise. 16; In re Schaaf’s 
Will, 199 N.Y.S. 284, 120 Misc. 292; 
Beakey v. Knutson, 177 P. 955, 90 Or. 
574 [den reh 174 P. 1149]. 


[a] Rule rather than exception.— 
“Tt is the rule rather than the excep- 
tion that a bequest to an executor is 
deemed to be to him in his official ca- 
pacity.” Beakey v. Knutson, 177 P. 
iaot 90 Or. 574 [den reh 174 P. 


{b] Particular provisions held not 
to show intention to give personally. 
—(1) A direction to sell real estate 
“at his best advantage” and a provi- 
sion “all the rest and residue shall be 
used at the best advantage of my ex- 
ecutor.” Christman v. Roesch 116 
N.Y.S. 348, 349, 132 App-Div. 22 [aff 
92 N.H. 1080, 198 N.Y. 538]. (2) Gift 
of residue to executors, where at 
time will was made there was no 
property not specifically devised. Re 
Dawson, 19 Ont.W.N. 300. 


{[c]- Executors of others will not 
take beneficially unless such is the 
clear intention of the testator. Thay- 
er v. Fairchild, 56 A. 773, 25 R.I. 509; 
Patton v. Williams, 3 Munf. (24 Va.) 
59: : 


53. See supra § 1147. 
54 Christman v. Roesch, 116 N.Y. 
S. 348, 182. App.Div. 22. [aff 92 N.E: 


1080, 198 N.Y. 538]. 


55. Conn.—Gilman y. Gilman, 122 
A. 386, 99 Conn. 598. 


N.H.—Greenough v. Cass, 10 A. 757, 
64 N.H. 326. 


N.Y.—Matter of Hollohan’s Will, 
BONDS: ote, LiSileSup.) 880s..in re 
Megrue’s Estate, 237 N.Y.S. 5238, 135 
Mise. 16; Figueira v. Taafe, 6 Dem. 
Surr. 166. 


Pa.—Campbell’s Estate, 22 Pa.Dist. 
986, 41 Pa.Co. 530. 


Philippine.—Pecson y. Coronel, 45 
Philippine 216. 

Eng.—In re Howell, 4 
241; Harrison v. Harrison, 2 
&M. 237, 71 Reprint 454. 


TOTS eet en, 
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Can.—Re Sweeney, 37 Can.L.J. 706. 


Ont.—Re Gracey, [1929] 1 Dom.L. 
R. 260; Re Smith, 12 Ont.W.N. 393. 


[a] Particular provisions held to 
show intent to have executor take 
personally.—(1) A gift to executors 
“to be distributed or disposed of by 
them in’such manner as they in their 
sole discretion shall deem best.’ In 
re Megrue’s Estate, 237 N.Y.S. 523, 
135 Misc. 16. (2) “All the rest resi- 
due and remainder of my property, I 
give, devise and bequeath to my ex- 
ecutors to be distributed at their dis- 
cretion.” Gilman v. Gilman, 122 A. 
386, 99 Conn. 598, 600 (the phrase “to 
be distributed at their discretion” be- 
ing held a conveyancing phrase and, 
as far as having any bearing upon the 
general construction of the will, to 
personalize the gift). (3) “The re- 
mainder or residue of my property 
(if any) shall be at the discretion of 
my executor and at his own disposal.” 
In re Howell, [1915] 1 Ch. 241. 


56. Kent’s Estate, 13 Pa.Dist.&Co. 
196; Campbell’s Estate, 22 Pa.Dist. 
986, 41 Pa.Co. 530. 


[a] Reason for rule.—‘“‘The pre- 
sumption against the disherison of 
the heirs is met by the counter-pre- 
sumption against any intention to die 
intestate, and can hardly have place 
where the executor is himself an heir 
- . . described as such in the will 
and standing in as close relationship 
to the testatrix . . as are those 
who contest his right.” Kent’s Es- 
tate, 13 Pa.Dist.&Co. 196, 197. 


Ap Billingslea v. Moore, 14 Ga. 


Effect of testamentary provision 
for compensation of executor see Ex- 
ecutors and Administrators § 2424. 


Effect of testamentary provisions 
upon compensation of executors see 
Executors and Administrators, §§ 
2398, 2424. 


58. Billingslea v. Moore, 14 Ga. 
370; Chassaing v. Durand, 37 A. 362, 
85 Md. 420; Halsey v. Maryland Prot- 
estant Episcopal Church Convention, 
23 A. 781, 75 Md. 275. 


5 59. Billingslea v. Moore, 14 Ga. 
70. 


60. Chassaing v. Durand, 37 A. 
362, 85 Md. 420; Halsey v. Maryland 
Protestant Episcopal Church Conven- 
tion, 23 A. 781, 75 Md. 275. 


61. Chassaing v. Durand, 87 A. 
362, 85 Md. 420. 
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This presumption, however, is rebuttable,°? and ifr, 
upon a fair construction of the entire will, it appears 
that the bequest was made to him, not in his fiduciary 
character, but as an individual, the intention of the 
testator must prevail.°* The fact that a statute al- 
lows compensation for executors is insufficient of 
itself to defeat this construetion.°* Where the pro- 
vision for the executor is clearly compensatory, on 
revocation of an appointment of an executor in a 
codicil, the person substituted may take the gift to 
the executor;®® but where the gift is not compen- 
satory, but to the executors nominatim upon revo- 
cation of their appointment by a codicil, the gifts 
do not inure to the benefit of those appointed in their 
stead.°® The giving of general pecuniary bequests 
to the persons who are afterwards in the will named 
as executors is not necessarily inconsistent with an 
absolute gift to these parties as executors.°7 Accord- 
ing to some authority a power of sale given the ex- 


62. Billingslea v. Moore, 14 Ga. | 
370; Chassaing v. Durand, 37 A. 362, 
85 Md. 420; Halsey v. Maryland Prot- 


LOD ro lls: 


-WILLS 


Ill.—Gruenewald v. 
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ecutor is inconsistent with a beneficial bequest to the 
executor,®® but according to other authority, this is 
immaterial.®® 

[§ 1256] 6. Legal or Personal Representatives, or 
Estate. The term “legal representatives” has been 
stated to have no precise or determinable meaning,*° 
but following the general rule as to the construc- 
tion of wills,7+ the meaning of the term depends on 
the intention of the testator as expressed in the 
will.72, A devise or bequest to the “legal representa- 
tives,”7? “lawful representatives,’’* “personal rep- 
resentatives,’?> or “representatives”’® of a person 
ordinarily should be construed to mean his executor 
or administrator, unless from the context it is ap- 
parent that the testator intended them to have some 
other meaning.77 Where it is the testator’s manifest 
intention the terms may be construed to mean such 
person’s heirs,7® next of kin,’® those beneficially in- 


78. U.S.—Dunrow v. Walker, 2 
Dall. 205, 1 Yeates 213, 1 L.Ed. 350. 


Neu, 74 N.E. 


estant Episcopal Church Convention, 
ZewAce (Ss leeio Mid. 2/05. 


63. Chassaing v. Durand, 37 A. 362, 
85 Md. 420; Halsey v. Maryland Prot- 
estant Episcopal Church Convention, 
23 A. 781, 75 Md. 275. 


[a] “For her sole benefit and use.” 
—A gift to testater’s wife as execu- 
trix “for her sole benefit and use’ 
emphasizes the testator’s intention 
that she is to have the property ab- 
solutely. Gallison v. Quinn, 66 N.E. 
961, 183 Mass. 241. 


64. Billingslea v. Moore, 14 Ga. 
70. 


65. Colt v. Colt, 33 Conn. 270; Rad- 
burn v. Jarvis, 3 Beav. 450, 43 Eng. 
Ch. 450, 49 Reprint 177; In re Millor, 
28 T.L.R: 473. 


66. Greave’s Estate, 29 Pa.Dist. 
577; In re Millor, 28 T.L.R. 473. 


67. Gilman v. Gilman, 122 A. 386, 
99 Conn. 598. 


[a] Small pecuniary bequests to 
persons who were afterward named as 
executors held not inconsistent with 
an absolute residuary gift to these 
parties as executors, such bequests 
being relatively very small. Gilman 
v. Gilman, 122 A. 386, 99 Conn. 598. 


68. Thomas v. Anderson, 245 F. 
642, 158 C.C.A. 70. 


69. Gilman v. Gilman, 122 A. 386, 
99 Conn. 598. 


[a] Reason for rule.—‘“‘A power of 
sale in this jurisdiction is convenient 
in the simplest will, and almost a ne- 
cessity in an instrument which is 
comprehensive and contemplates a 
considerable time in the full execution 
of its provisions. It enables sale of 
real property pending the settlement 
of an estate, without the necessity 
of an application to court for an or- 
der, attended perhaps with the ex- 
pense of a large charge for a surety 
bond; it facilitates transfer of se- 
curities, and in other ways is useful.” 
Gilman v. Gilman, 122 A. 386, 389, 99 
Conn. 598. 


70. Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Newman v. Jen- 
nings, 98 A. 321, 90 Conn. 685; Dick- 
eee v. Alling, 76 A. 362, 83 Conn. 


71. See supra § 1118. 
72. Conn.—Newman v. Jennings, 
98 A. 321, 90 Conn. 685; Dickerman 


v. Alling, 76 A. 362, 83 Conn. 342. 


Md.—Albert v. Albert, 12 A. 11, 68 
Md. 352. 


Neb.—Marsh v. 
1122, 92 Neb. 189. 


N.C.—Stevenson v. Wachovia Bank 


Marsh, 137 N.W. 


& Trust Co., 161 S.E. 728, 202 N.C. 92. 


Pa.—Rankin’s Hstate, 13 Pa.Co. 617. 


R.I.—Casey v. Lockwood, 52 A. 803, 
aes EY [cee 


Eng.—In re Crawford’s Trusts, 2 
Drew. 230, 61 Reprint 707. 


73. Tarrant v. Backus, 28 A. 46, 63 
Conn Zils 


Ill.—Gruenewald v. Neu, 74 N.E. 
101,6215 Dll. 132. 


Mass.—Alexander v. McPeck, 75 N. 
BE. 88, 189 Mass. 34; Cox v. Curwen, 
118 Mass. 198. 


N.J.—Howell v. Gifford, 538 A. 1074, 
4 N.J.Eq. 180; Halsey v. Patterson, 
7 N.J.Eq. 445. 


N.Y.—Dwight v. Gibb, 
145 vADD.Div., 9152 LDwieht ys, 
129) INGYES, 965; U452u A pp.Div. 
915; Dwight v. Gibb, 129 N.Y-S. 961, 
145 App.Div. 223; In re Worms’ Es- 
tate, 159) NeNaS) 7322 


Ohio.—Thompson v. O’Dell, 22 Ohio 
Cir.Ct. 200, 12 Ohio Cir.Dec. 396; Nor- 
wood v. Mills, 3 Ohio S.&C.P. 356, 1 
Ohio N.P. 314. 


Pa.—Rankin’s Estate, 13 Pa.Co. 617; 
Fleck’s Hstate, 1 Pars.Eq.Cas. 126. 


[a] “Personal representatives” 
and “legal representatives” have in 
some cases been held to be identical 
in meaning, but they are not neces- 
sarily so. Kilmer v. Leech, 10 Beav. 
362, 50 Reprint 621. 


74. Fisher v. Barcus, 127 A. 53, 14 
Del.Ch. 324. 


75. In re Brookes, [1928] Ch. 214; 
Dixon v. Dixon, 24 Beav. 129, 53 Re- 
print 306; Hinchcliffe v. Westwood, 2 
De G.&Sm. 216, 64 Reprint 96; Saber- 
ton v. Skeels, 1 Russ.&M. 587, 5 Eng. 


6 
3 


129 N.YoS. 


Ch... 587. 39) Reprint 225, Tami. 3:83, 
12 Hng.Ch. 383, 48 Reprint 152; Kerr 
v. Smith, 27 Ont. 409. 

7G. In, re Ware, 45 Ch.D. 269; 


Chapman v. Chapman, 33 Beav. 556, 
55 Reprint 485; In re Crawford’s 
Trusts, 2 Drew. 230, 61 Reprint 707; 
Wing v. Wing, 34 L.T.Rep.N.S. 941; 
Burkitt v. Tozer, 17 Ont. 587. 


77. Howell v. Gifford, 538 A. 1074, 
64 N.J.Eq. 180. 


Cal.—In re Coleman’s Estate, 209 P. 
571, 189 Cal. 612. 


Conn.—Allen v. Davis, 82 A. 189, 85 
Conn. 172; Greene v. Huntington, 46 
* 883, 73 Conn. 106, 5 Prob.Rep.Ann. 
448. i 


Mich.-—Rivenett v. Bourquin, 18 N. 
W. 537, 53 Mich. 10. 


Mo.—In re Riesenberg’s Estate, 90 
S.W. 1170, 116 Mo.App. 308. 


N.J.—Chasy v. Gowdy, 9 A. 580, 43 
N.J.Eq. 95. 


N.C.—Bowen v. Hackney, 48 S.E. 
633, 1386 N.C. 187, 67 L.R.A. 440. 


Pa.—lIn re Bair’s Estate, 99 A. 471, 
255 Pa. 169; Cochran v. Cochran, 17 
Ave G Sin Lat Pas 486. 400 i Comve 
Bryan, 6 Sere.&R. 81; Ware’s Lessee 
v. Fisher, 2 Yeates 578. 


[a] Blood relatives—By “legal 
representatives” in a bequest in trust 
to pay the income to H., nephew of 
testatrix, and, at his death, the prin- 
cipal to such of his legal representa- 
tives “as are related to me by blood,” 


is meant his heirs at law. Hartford - 


Trust Co. v. Wolcott, 81 A, 1057, 85 
Conn. 134. 


_(b] While term “legal representa- 
tives” is sometimes interpreted as 
meaning heirs at law, that is general- 
ly true only where such intention is 
clearly expressed by testator or is to 
be gathered from 
whole. Miller v. Miller, 205 N.W. 870, 
200 Iowa 1070, 43 A.L.R. 567. 


79. Conn.—Davies v. Davies, 11 A. 
500, 55 Conn. 319. 


Md.—Thompson v. Young, 25 Md. 
450. ; 


N.J.—Howell v. Westbrook, 66 A. 
417, 69 N.J.Eq. 641; Howell v. Gifford, 
53 A. 1074, 64 N.J.Eq. 180. » 


N.Y.—Underhill v. Fleet, 2 Edm. 
Sel.Cas. 447; Drake v. Pell, 3 Edw. 
251; Matter of Hall, 2 Dem.Surr. 112. 


Pa.—Stook’s Appeal, 20 Pa. 349. 


Eng.—King v. Cleaveland, 26 Beav. 
26, 53 Reprint 806 [aff 4 De G.&J. 477, 
61 Eng.Ch. 377, 45 Reprint 186]; Kil- 
mer v. Leech, 10 Beav. 362, 50 Reprint 


621; Cotton v. Cotton, 2 Beav. 67, 17: 


Eng.Ch. 67, 48 Reprint 1104; Bridge 
v. Abbot, 3 Bro.Ch.C, 224, 29 Reprint 
502; Wilson v. Pilkington, 11 Jur. 537, 
16 L.J.Ch. 169; Walter v. Meakin, 2 
L.J.Ch. 173, 6 Sim. 148, 9 Eng.Ch. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


instrument as a. 
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terested in the property,®° devisees under the will,** 
distributees under the statute of distributions,°? is- 
sue,®? children,*+ lineal descendants ;85 
Jan se2 but ordinarily not the husband or wife,§* al- 
though where such is the intention of the testator, a 

Unless there is some- 
thine in the will showing a contrary intention, the 


surviving spouse may take.*§ 


words “Veeal representatives” or 


sentatives” are words of limitation and not of pur- 


chase.®® 
Heirs or administrators. 


administrator.®° 
Addition of word “legal.” 


148, 58 Reprint 550; Re Thompson, 55 
LT, Rep.N.S. 85 


Ont _Burkite v. Tozer, 17 Ont. 587. 


ja} “Next personal renresenta- 
' tives” has been held to mean nearest 
ef kin. Stockdale v. Nicholson, L.R. 
4 Eq. 359. 


[b] Where words are substitution- 
ary after a life estate, the executors 
are not intended, but the next of kin 
is meant. Howell v. Gifford, 53 A. 
1074, 64 N.J.Eq. 180. 


[ec] Next of kin is not the primary 
or ordinary legal meaning of repre- 
sentatives. In re Crawford’s Trusts, 
2 Drew. 239, 61 Reprint 707. 


80. Marsh v. Marsh, 137 N.W. 
1122,.92 Neb. 189. 


{a] Heirs and legal representa- 
tives.—The use of the expression, 
“heirs and legal representatives,” in- 
stead of “heirs, executors, and admin- 
istrators,’ may raise the presumption 
that those who succeed to the prop- 


erty of the decedent are’ intended. 
Marsh v. Marsh, 137 N.W. 1122, 92 
Neb. 189. 

81. Gruenewald v. Neu, 74 N.E. 
Olean is, Lee. 

8@. Conn.—Dickerman v. Alling, 
76 A. 362, 83 Conn. 342; Davies v. 


Davies, 11 A. 500, 55 Conn. 319; Farn- 
amv Marnam, 2. A. 325,\5 A. 682, 53 
Conn. 261. 


Mass.—Bailey v. Smith, 101 N.E. 
62, 214 Mass. 114; In re Bates, 34 N.E. 
266, 159 Mass. 252. 


N.Y.—In re Ackerman’s Will, 
N.Y.S. 632, 137 Misc. 910. 


Pa.—Potter’s Estate, 13 Phila. 318. 
try Casey v. Lockwood, 52 A. $03, 
cn eA 


244 


24 RI 


S.c.—Johnson y. Johnstone, 33 S.C. 
Eoq. 259. 


Eng:—Smith v. Palmer, 7 Hare 225, 
27 Eng.Ch. 225, 68 Reprint 92; Robin- 
sonrv. Evans; 43: L.3.Ch. 82; 29 1.0. 
ReEpUNSs 15,55 226 “Wkly. Rep... 1993 
Baines v. Ottey, 1 Myl.&K. 465, 7 Eng. 
Ch. 465, 39 Reprint 757. 


83. Bronson v. Philps’ Estate, 5 
A. 552, 58 Vt. 612; Horsepool v. Wat- 
son, 3 Ves. 383, 30 Reprint 1065. 


84. Conn.—Beardsley v. Johnson, 
134 A. 530, 105 Conn. 98; Miller v. 
Metcalf, 58 A. 743, 77 Conn. 176. 


N.H.—Merrill v. Curtis, 39 A. 973, 
69 N.H. 206. 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Camden 
Safe Deposit & Trust Co. v. Fricke, 
133 A. 882, 99 N.J.Eq. 506. 


N.Y.—Underhill v. Fleet, 2 Edm.Sel. 
[69 C. J.—15] 


Under a bequest to 
“heirs, executors or administrators,” it has been held 
that the fund should be awarded to the executor or 


WILLS 


or guard- 


Estate. °3 


‘personal repre- 


[69 C.J.] 225 


added to representatives means only the representa- 
tives recognized by law,®! and does not designate dif- 
ferent persons from those who would be intended by 
the single word representatives.° 


According to some authority, a devise 
to the estate of another was held void for uncertain- 
ty,°* and a construction of the word “estate” to mean 
heirs to be too strained to be permissible.®® 
ing to other authority, a devise to the “estate” of a 


Acecord- 


deceased person is not invalid for uncertainty,°®® and 


heirs.°* 


a provision in a will for a reversion to the testator’s 
“estate” should be construed to mean the testator’s 


[§ 1257] 7. Corporations or Associations®*—a. In 


The word “legal” when | General. 
Cas. 447; Phyfe v. Phyfe, 3 Bradf. 
Surr. 45. 


N.C.—Stevenson v. Wachovia Bank 
SS Trust-Co:., 1617S... 728; 202° Ne 


Pa.—South’s Estate, 29 Pa.Dist. 865. 


[a] “egal representatives of the 
Albright family” does not include 
adopted children. Albright v. Al- 


Boi 157 N.E. 760, 116 Ohio St. 
v) . 
[b] Children of deceased child by 


common-law marriage may be en- 
titled to take under a will giving the 
remainder to children and ‘‘represent- 
atives’” of any deceased child. In re 
beet Estate, 261 N.Y.S. 868, 145 Misc. 


85. Conn.—Newman vy. Jennings, 
98 A. 321, 90 Conn. 685; Miller v. 
Metcalf. 58 A. 748, 77 Conn. 176; Con- 
necticut Trust, ete., Co. v. Hollister, 
50 A. 750, 74 Conn. 228; Staples v. 
Lewis, 41 A. 815, 71 Conn. 288, 4 Prob. 
Rep.Ann. 226. 


Ga.—Waddell v. Leonard, 
694. 


I1l.—Rogers v. Rogers, 143 N.E. 490, 
SLL 22. 


N.Y.—Dwight v. Gibb, 
966, 145 App.Div. 915; 
Gibb, 129 N.Y.S. 965, 145 App 
Dwight v. Gibb, 129 N.Y.S 
App.Div. 223. 


Eng.—Styth v. Monro, 6 Sim. 49, 9 
Eng.Ch. 49, 58 Reprint 513. 


86. Livermore v. 
Ch.) 167A. 513. 


87. Bowen 
633,-136 N.C. 
Prob.Rep.Ann. 
Smith, 6 Sim. 
Reprint 512. 


a In Pennsylvania (1) a devise 
of realty to the legal representatives 
does not include a husband or wife 
(In re Lesieur’s Bstate, 54 A. 579, 205 
Pa. 119), (2) but it is otherwise in 
bequests of pefsonalty (Mather’s Es- 
tate, 20 Montg.Co. 186). 


[b] “Personal representatives”’ 
does not include the widow. Kilmer 
v. Leech, 10 Beav. 362, 50 Reprint 
621. 


88. Holloway v. Radcliffe, 23 Beav. 
163, 53 Reprint 64. 


89. Hill v. Everson, 3 Ohio S.&C.P. 
HSS sno Ohio INsEIe42se Walliamisi inv. 
Knight, 27 A. 210, 18 R.I. 333; Apple- 
ton v. Rowley, L.R. 8 Eq. 139; Alger 
v. Parrott, L.R. 3 Eq. 328; Taylor v. 
Beverley, 1 Coll. 108, 28 Eng.Ch. 108, 
63 Reprint 342. 


90. Vanatta’s Estate, 


53 Ga. 


1299 IN ONAS: 
Dwight v. 
Viv. 9153 
961, 145 


Somers, (N.J. 


v. Hackney, 48 S.E. 
USlos Glau AG 44.09 

655; Robinson  v. 
47, 9 EXng.Ch:. 47, 58 


23 Pa.Dist. 


It is essential that the designation of a 


248. 
[a] Reason for rule.—‘“‘Our con- 
elusion that the fund should be 


awarded to the executor or administra- 
tor of the deceased life tenant is sup- 
ported by the general rule that in 
doubtful cases the law favors the 
primary rather than the secondary ob- 
jects of the testator’s bounty. 

and as the “heirs’? may take through 
the executors and administrators, ef- 
fect is given to both expressions.” 
Vanatta’s Estate, 23 Pa.Dist. 248, 249. 


91. 
Drew. 


92. 


In re Crawford’s Trusts, 2 
230, 61 Reprint 707. 


In re Crawford's Trusts, supra. 
93. Estates defined see Estates § 1. 


94 In re Glass’ Hstate, 130 P. 868, 
164 Cal. 765; Gardner v. Anderson, 
221, P2743; 016 Kane4 3s 


{a] Reason for rule.—‘‘When used 
with reference to a living man, ‘es- 
tate’ may either mean all of his prop- 
erty and property interests, as, col- 
loquially, ‘upon his death he will 
leave a large estate,’ or it may refer 
specifically to a particular property 
in land, as his ‘estate in Sonoma coun- 
ty.’ But, however used as to a living 
man no property can pass to it by 
descent, devise, or bequest.” In re 
Glass’ Estate, 130 P. 868, 869, 164 Cal. 
765. 


{b] In Iowa in the particular case 
it was held unnecessary to pass di- 
rectly on the point whether or not a 
devise to the estate of a person was 
void for uncertainty, holding that un- 
der the particular will a devise to the 
estate of the testator’s mother did not 
pass an interest to the heirs at law 
of the mother. Cookman y. Lindsay, 
246 N.W. 268. 


95. In re Glass’ Estate, 130 P. 868, 
164 Cal. 765. 


96. Arnett v. Fairmont Trust Co., 
73 S.E. 930, 70 W.Va. 296. 


97. Reid v. Neal, 108 S.E. 769, 182 
INEC@ Sal 9)2: 
[a] TWlustration.—A devise of land 


to a daughter for life, 
death to, her bodily heirs, if any, and 
if none “to return to my estate, ” was 
held not to be void for uncertainty, 
since the legal significance of the 
word ‘estate’ must be ascertained 
from the context, and, there being no 
residuary clause, must be held to 
mean heirs. Reid v. Neal, 108 S.E. 
769, 182 N.C. 192. 


98. Cross references: 


Designation of charitable corporations 
as beneficiaries see infra § 1258. 


Gifts to charities generally see Chari- 
ties: 11 C.J.sp 297. 


and at her 
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corporation or association which is named as a bene- 
ficiary be sufficient to identify the one intended.°° 
The mere misnomer of a corporation,! or unincorpo- 
rated society,” will not defeat a devise or bequest to 
it, if its identity is otherwise sufficiently certain, 
if it is in existence at the testator’ 
is afterward formed in accordance with conditions 
A devise or bequest to an unin- 
corporated society has been held not to be void for 
in designation of the beneficiary.’ 
Where one corporation is accurately described by its 


set out in the will.* 


uncertainty 


s death,® or if it 


WILLS 


corporate title, it has been held that there is a pre- 


Mode of acquiring property by cor- 
porations generally see Corpora- 
tions § 2405. 

Power of corporation to be beneficiary 


under will see supra §§ 148-154 in 
68 C.J. ’ 
99. Bowman vy. Protestant Episco- 


pal Church Domestic, etc., Missionary 
Soc., 75 N.H. 535, 182 N.Y. 494; Fifield 
v. Van Wyck’s Ex’r, 27 S.E. 446, 94 
Va. 557, 64 Am.S.R. 745. 


Lo Me.——state: rust .Co.) ye Pierce, 
186 A. 289, 126 Me. 67. 


Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 Md. 
156; Doan v. Carroll County Parish, 
64 A. 314, 103 Md. 662, 115 Am.S.R. 
309, 7. Lak. A.N-S.. 1119; Vansant) v. 
Roberts, 3 Md. 119. 


Mass.—Sutton First Parish v. Cole, 
3 Pick. 232. a 


Mo.—St. Louis Hospital Assoc. v. 
Williams’ Adm’r, 19 Mo. 609. 


N.J.—New Jersey Title Guarantee & 
Trust Co. v. American National Red 
Cross, 160 A. 842, 848, 111 N.J.Eq. 12 
[cit Cyc]; Moore’s Ex’r v. Moore, 25 
A. 408, 50 N.J.Eq. 554; .Smith’s Hx’x 
v. Bloomsbury First Presb. Church, 
26 N.J.Hq. 132. 


N.Y.—St. Luke’s Home For Indi- 
gent Christian Females v. Respecta- 
ble Aged Indigent Females’ Relief 
ENISSOC Oe INe ap ods), eel Am Ra OO} 
New York Inst. for the Blind v. How, 
10 N.Y. 84; In re Coverdale’s Estate, 
252 N.Y.S. 508, 141 Misc. 73; Matter 
of Foley’s Estate, 58 N.Y.S. 201, 27 
Mise. 77, ¥ Mills Surr. 57; Leonard 
v. Davenport, 58 How.Pr. 384. 


N.C.—North Carolina Deaf, etce., 
Inst. v. Norwood, 45 N.C. 65. See 
Ryan v. Martin, 91 N.C. 464 (dictum). 


Ohio.—MecCormick vy. Dunker, 24 
Ohio Cir.Ct. 553. 


Or.—President and Trustees of 
Tualatin Academy & Pacific Univer- 
Sity v. Keene, 117 P. 424, 59 Or. 496. 


Pa.—Smith’s Est., 19 Pa.Dist. 988. 


Eng.—Oxford University’s Case, 10 
Coke 536, 77 Reprint 1006; ‘Foster vy. 
Walter, Cro.Eliz. 106, 78 Reprint 364; 
General Lying-In Hospital, 11 Eng.L. 
&Eq. 191; Counden v. Clerke, Hob. 
29, 80 Reprint 180. 


See Glass v. Tipton, ete., Turnp. Co., 
32 Ind. 376 (dictum). 


“A corporation may be designated 
by its corporate name, by the name 
by which it is usually known or prop- 
erly called and known, or by any 
name by which it can be distin- 
guished from every other corpora- 
tion.” In re Coverdale’s Estate, 252 
N.Y.S. 508, 510, 141 Misc. 73. 


[a] Omission, transposition, or 
alteration of some of the words com- 
posing the name, if there is enough 
to show that there is such an artificial 


being, and to distinguish it from all 
others, will not vitiate a devise or 
bequest. St. Luke’s Home for In- 
digent Christian Females v. Respec- 
table Aged Indigent Females’ Relief 
Assoc; 52).N.Y.,191, 011 Am: R. 697) [nev 
384 N.Y.Super. 241]. 


2. Preachers’ Aid Soc. v. Rich, 45 
Me. 552. 


3. Cal.—In re Pearsons’ Estate, 45 
P. 849, 1062, 113 Cal. 577 (existence at 
time of distribution is insufficient). 


Conn.—Brewster v. McCall’s Dev- 
isees, 15 Conn. 274. 


Iowa.—Bond v. Cedar Rapids Home 
for Aged Women, 62 N.W. 838, 94 
Iowa 458. 


La.—New Orleans v. Hardie, 9 So. 
12, 43 La.Ann. 251. 


Mass.—Stratton v. Physio-Medical 
College, 21 N.E. 874, 149 Mass. 505, 14 
Am.S.R. 442, 5 L.R.A. 33 and note. 


N.Y.—Consistory of Prattsville Re- 
formed Dutch Church y. Brandow, 52 
Barb. 228; Atty.-Gen. v. Protestant 
Dutch Reformed Church, 33 Barb. 303 
[aff 36 N.Y. 452, 2 Transcr.A. 145]. 


Vt.—Smith y. Nelson, 18 Vt. 511. 


4. Nason vy. First Bangor Christian 
Church, 66 Me. 100; St. John v. Girls 
Inst., 83 N.E. 981, 191 N-Y. 254, 14 
Ann.Cas. 708 [rearg den and amend- 
ment of remittitur gr 85 N.H. 143, 
192 N.Y. 382, and error dism 29 S.Ct. 
601,214 U.S. 19, 538 L.Ed. 892]; Hull 
v: Pearson, 55 N.Y.S. 324, 36 App.Div. 
224; Kearney v. St. Paul Missionary 
Soc., 10 Abb.N.Cas. (N.Y.) 274; Dodge 
v. Williams, 1 N.W. 92, 50 N.W. 1103, 
46 Wis. 70. 


[a] Particular provisious con- 
strued.—(1) A bequest to the trustees 
of such free library as may be es- 
tablished within certain limits con- 
templates the creation of a new li- 
brary in the future, and is not a be- 
quest to an existing library. Pepper’s 
Estate, 25 7A0 1058) 154. Pa, 831 * [att 
11 Pa.Co. 257]. (2) A corporation, 
created to carry on testator’s general 
business, is not a mere vehicle of ad- 
ministration, but a devisee to whom 
executors must convey residue to car- 
ry on testator’s general business, 
with bequest of shares therein to 
widow and children, as provided by 
will. Palmer vy. Neely, 135 S.E. 90, 
162 Ga. 767. (3) Where. a testator 
directed the creation of a corporation 
to which a part of his estate should 
be transferred, he meant the creation 
of a legal entity as the statute directs 
to be conducted pursuant thereto with 
the powers and subject to the re- 
straints placed thereon thereby. 
Boyle v. John Boyle & Co., 120 N.Y.S. 
1048, 186 App.Div. 867 [aff 94 N.B. 
1092, 200 N.Y. 597]. 


5. Pushor v. Hilton, 122 A. 678, 123 
Me. 225; Bartlet v. King, 12 Mass. 
537, 7 Am.D. 99; Snidér v. Snider, 50 


For later cases, developments and changes in the law see Annotations, 
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sumption that the testator intended to designate 
such corporation as against another corporation as to. 
which the designation in the will would be inexact.® 


[§ 1258] b. Charities.7 
the primary guide in construing a will leaving a char- 
itable gift to an indefinite beneficiary.* 
gifts to charities have been declared void for uncer- 
tainty when it is impossible to tell the beneficiary in- 
tended,® a devise or bequest to a charitable object or 
purpose is valid, although the description of the bene- 


The testator’s intent is 


Although 


S.E. 504, 70 S.C. 555, 106 Am.S.R. 754, 
10 Prob.Rep.Ann. 192. 


Power of unincorporated associa- 
tions to take under will see supra § 
LAV in’ 68 °C2y, 


6. Bucknor’s Estate, 7 Pa.Dist. 361. 


7. Cross references: 


Definiteness and certainty of chari- 
table beneficiaries generally see 
Charities § 59. 


Designation of educational objects see 
infra, § 1259. 

Designation of religious organizations 
see infra § 1260. 

Power of charities to take by will see 
supra §§ 155-186 in 68 C.J. 


What are charitable purposes see 
Charities §§ 18-45. 


8 In re Coverdale’s Estate, 252 N. 
Y.S. 508, 141 Mise: 73. ‘ 


9. Cal.—In re Zilke’s Estate, 1 P. 
(2a) 475, 115 Cal.App. 63. 


Md.—Protestant Episcopal Chureh 
Domestic, ete., Missionary Soc. v. 
Reynolds’ Ex’x, 9 Md. 341. 


N.Y.—In re Seabury’s Estate, 177 
Res ian 107 Mise. 705 [aff 180 N.Y. 


N.C.—Taylor vy. 
SOC. 425NEC. 20d 


Wash.—In re Wilson’s Estate, 191 
P. 615, 111 Wash. 491. 


W.Va.—American Bible Soe. v. Pen- 
dleton, 7 W.Va. 79. 


{a] Particular gifts held void for 
uncertainty.—(1) Bequest for ‘“for- 
eign missions associated with the 
Episcopal Church.’ Protestant Epis- 
copal Church Domestic, etc., Mission- 
ary Soc. v. Reynolds’ Ex’x, 9 Md. 341. 
(2) “All the real estate of which I 
die seized . . I direct and author- 
ize the Right Reverend Bishop Loras, 
or*his successors, to dispose of my 
real estate, and apply so much there- 
of, to the church, or to the education® 
and maintenance of poor children, as 
he, in his wisdom may think proper 
and legal.” Lepage v. McNamara, 5 
Iowa 124. (3) “Offens home of San- 
Francisco,” there being no such or- 
phanage, and the language would 
not support a gift to all the orphan- 
ages, there being no extrinsic evi- 
dence of the testator’s intention. In 
re Zilke’s Estate, 1 P.(2d) 475, 115 
Cal.App. 63. (4) Where a bequest 
was made to the “Old Ladies Home in .- 
said New Bedford,” neither the “New 
Bedford Home for Aged” nor the “As- 
sociation for the Relief of the Aged 
Women in New Bedford” could show 
itself entitled to the bequest, because 
of the identity of name with the lega- 
tee in the will. In re Seabury’s Es- 
tate, 177 N.Y.S. 91, 107 Misc. 705 [aft 
180 N.Y.S. 952]. (5) “To the Bible 
Society, Education, Colonization and 
Home Missionary Societies each five 
hundred dollars.” Taylor vy. Ameri- 
can Bible Soc., 42 N.C. 201. 


American Bible 


Same title and section number, 


en 


§ 1258] 


ficiary is imperfect,1® or misnamed,?" if the object in- 
tended can be ascertained with reasonable certainty 


10. U.S.—Gilmer v. Stone, 7 S.Ct. 
689, 120 U.S. 586, 30 L.Ed. 734. 


Ark.—McDonald v. Shaw, 98 S.W. 
952, 81 Ark. 235. 


Cal.—In re Regnier’s Estate, 11 P. 
(2d) 639, 123 Cal.App. 514. 


Del.—Methodist Episcopal Hospital 
in City of Philadelphia v. Williams, 
96 A. 794, 29, Del. 59; Doughten v. 
Vandever, 5 Del.Ch. 51. 


D.C.—Association of Survivors of 
Seventh Georgia Regiment v. Larner, 
55 App.D.C. 156, 3 F.(2d) 201. 


La.—Auch’s Succession, 3 So, 227, 
39 La.Ann. 1043. 


Md.—Crisp v. Crisp, 
Md. 422. 


Mass.—Pope v. Hinckley, 95 N.E. 
798, 209 Mass. 323; Mason v. Mas- 
sachusetts General Hospital, 93 N.E. 
Cole DOT Nass, L419. sEinelkley. ive 
Thatcher, 1 N.E. 840, 139 Mass. 477, 
52 Am.R. 719. 


N.H.—Peaslee v. Rounds, 94 A. 263, 
77 N.H. 544; Tilton v. American Bible 


5 A. 421, 65 


Soc,,. 60 N.H. 377, 49 .Am.R. 321; 
Church & Congregational Soc. in 
Greenland v. Hatch, 48 N.H. 393; 


Chapin v. School Dist. No. 2, 35 N.H. 
445, 


N.Y.—In re Murdoch’s Estate, 254 
N.Y.S. 154, 142 Misc. 186; Leonard v. 
Davenport, 58 How.Pr. 384; Horn- 
beck’s Ex’rs v. American Bible Soc., 
2 Sandf.Ch. 133. 


Ohio.—McCormick v. 
Ohio Cir.Ct. 553: 


Vt.—Vermont Baptist State Con- 
vention v. Ladd’s Estate, 9 A. 1, 59 
Wt.25; 


Wash.—In re Wilson’s Estate, 191 
P. 615, 111 Wash. 491. 


[a] TIllustration.—Where testator 
made a bequest to each of three 
named charitable institutions, the 
third being designated as “Tubercu- 
losis Sanitarium, all located in Seat- 
tle or King County, Wash.,” and there 
was evidence that the hospital of the 
city of Seattle was popularly known 
as “Tuberculosis Hospital’ and “Tu- 
berculosis Sanitarium,’ the city, as 
the owner of such hospital, was en- 
titled to the bequest. In re Wilson’s 
Estate, 191 P. 615, 111 Wash. 491. 


[b] Absence of rival claimant.— 
The circumstance that no claimant is 
confronted with a rival contender is 
strongly corroborative of the fact 
that in the community where the tes- 
tatrix lived it is well understood that 
the descriptive language used by her 
in each bequest to a charity is ap- 
plicable to one and only one institu- 
tion. Equitable Trust Co. v. Banning, 
149 A. 432, 17 Del.Ch. 95. 


[c] Particular provisions con- 
strued.—(1) A residuary bequest to 
the ‘Union Cemetery owned by Ladies 
Cemetery Association” is sufficient to 
indicate a cemetery association as 
legatee for the benefit of the ceme- 
tery. Meeker vy. Lawrence, 212 N.W. 
688, 203 Iowa 409. (2) A bequest to 
“Women’s Auxiliary to the Board of 
Missions” of a religious organization 
should be upheld as bequest to the 
missionary society thereof under evi- 
dence that its directors had been 
known as “board of missions.’ In re 
Dering’s Estate, 252 N.Y.S. 193, 140 
Mise. 357. (8) A residuary clause 
providing that the residue is to be 
divided “among all the legatees re- 
ceiving money bequests” includes 
charitable corporations which receiv- 
ed a money bequest. Pommer vy. 
Bushnell, 292 S.W. 417, 316 Mo. 1016. 
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(4) Where a legacy was given to “The 
Nursery” and there was no such or- 
ganization in existence at the draw- 
ing of the will, but one had previous- 
ly existed with that name which had 
merged with the St. Mary’s Orphan- 
age, and testator had contributed to 
St. Mary’s Orphanage calling it ‘‘The 
Nursery,” it was held that the gift 
went to St. Mary’s Orphanage. Wood 
v. Hammond, 17 A. 324, 18 A. 198, 16 
R.I. 98. (5) Where the testator be- 
queathed a legacy to “The Northern 
Home for Friendless Children, Forty- 
first street’’ and an institution of that 
name was located on another street 
ata great distance from the residence 
of the deceased and separated from 
his district by a river, while on For- 
ty-first street and in the immediate 
neighborhood of his residence was 
“The Western Home for Poor Chil- 
dren,’’ and where to the Northern 
Home the testator had never been 
known to contribute while his wife 
had been a frequent visitor to the 
Western Home and had for many 
years been a contributor, it was held 
that the Western Home was entitled 
to the legacy. Von Phul’s Estate, 14 
Pa.Dist. 277, 31 Pa.Co. 497. (6) A be- 
quest to fire department pension fund 
of the city of New York sufficiently 
identifies the object of bounty, though 
under the Greater New York Char- 
ter, the name of fund is “relief fund.” 
In re Neustadter’s Estate, 167 N.Y.S. 
175... (1)_A-gift to “the Deaf_-and 
Dumb Society’’ when no such society 
existed was held to mean the New 
Brunswick School for the Deaf. Van 
Wart v. Synod, 42 N.B. 1. (8) Where 
the testator made a bequest to “‘The 
Missionary Society of Foreign Mis- 
sions,’ the American Board of Com- 
missioners for Foreign Missions was 
permitted to take the gift, it appearing 
that the testator had been intimately 
connected with that society. Brew- 
ster v. McCall’s Devisees, 15 Conn. 274. 
(9) Where testatrix directed that the 
proceeds of her property should, at 
the expiration of five years after her 
death, be given to “an orphan asylum 
jn the city of Muscatine, or, if no 
such orphan asylum be then in ex- 
istence in said city” at such time, to 
a home for old ladies in such city, and 
five years after testatrix’s death there 
was a home for old ladies within the 
corporate limits of the city and an 
orphan asylum outside the corporate 
limits but within one mile of the city, 
it was held that the bequest to an 
orphan asylum in the city should not 
be construed with a strictness limit- 
ing the meaning of ‘in” to “within” 
the corporate limits, but that “in’” 


should be equivalent to “at.” Old 
Ladies’ Home v. Hoffman, 89 N.W. 
1066, 117 Iowa 716. (10) Under a 


gift to “the trustees of managers of 
the Home or Hospital for Aged and 
Infirm Persons of the Protestant 
faith nearest to the said town of St. 
Mary’s” and there were two homes 
for the aged near St. Mary’s, the one 
under Protestant rather than non- 
denominational guidance was given 
the gift. In re McConaghy, 18 Ont, 
W.N. 228. (11) Under will devising 
property to ‘Allegheny County Chil- 
dren’s Aid Society of Allegheny Coun- 
ty, Pennsylvania,” a then existing un- 
incorporated body known as Chil- 
dren’s Aid Society of Allegheny Coun- 
ty, thereafter incorporated, was enti- 
tled to property as against an organ- 
jzation known as the Children’s Aid 
Society of Western Pennsylvania, Al- 
legheny County Auxiliary. In re 
Neel’s Hstate, 102 A. 508, 259 Pa. 190. 
(12) A devise to the “Rector, Wardens 
and Vestrymen of the Chapel and 
House of the Good Shepherd’ was 
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from the language of the will and the surrounding 
circumstances, as where the devise or bequest is to a 


held intended to be for the “Chapel 
and House of the Good Shepherd,’”’ a 
charitable corporation maintaining a 
home for the aged, and not for “the 
Rector, Church Wardens and Vestry- 
men of the Church of Good Shep- 
herd,” a church corporation holding 
regular services, in view of testa- 
trix’s evident intent to make a char- 
itable gift, and the gift of a similar 
devise to another church of which tes- 
tatrix was a communicant, with the 
expressed hope that it would be used 
for charitable purposes. House of 
Good Shepherd in Binghamton v. Rec- 
tor, etc., of Church of Good Shepherd 
in City of Binghamton, 201 N.Y.S. 796, 
207 App.Div. 129. 


11. Conn.—Eccles v. Rhode Island 
Hospital Trust Co., 98 A. 129, 90 Conn. 
592; Weed v. Scofield, 49 A. 22, 73 
Conn. 670; Bristol v. Ontario Orphan 
Asylum, 22 A. 848, 60 Conn. 472; 
Brewster v. McCall’s Devisees, 15 
Conn. 274. 


Del.—Doyghten v. Vandever, 5 Del. 
Chir5ae 


D.C.—Colbert v. Speer, 24 App.D.C. 
187 [aff 26 S.Ct. 201, 200 U.S. 130, 50 
L.Ed. 403). 


Ill.—Woman’s Union Missionary 
Soc. v. Mead, 23 N.E. 608, 131 Ill. 33; 
Holden v. Cook County, 87 Ill. 275. 


Ind.—Hall v. Grand Lodge I. O. O. 
I. of Indiana, 103 N.E. 854, 55 Ind. 
App. 324. 


Iowa.—Bond vy. Cedar Rapids Home 
for Aged Women, 62 N.W. 838, 94 
Iowa 458. 


Ky.—American Christian Mission 
Soc. v. Fate, 250 S.W. 483, 198 Ky. 
621; Hughes v. Cleveland Jewish Or- 
phan Asylum, 212 S.W. 428, 429, 184 
Ky. 461 [quot Cyc]; Tichenor v. 
Brewer's Hx’r, 33 S.W. 86, 98 Ky. 349, 
17 Ky.L. 936; Cromie’s Heirs v. Lou- 
pecan Orphans’ Home Soc., 3 Bush 


Md.—Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 156; Baltimore Sisters of Mercy 
v. Benzinger, 53 A. 448, 95 Md. 684; 
Vansant vy. Roberts, 3 Md. 119. 


Mo.—McGregory v. Gaskill, (App.) 
296 S.W. 833 [transf to (Sup.) 296 S. 
W. 123, 317 Mo. 122]. 


Neb.—Coyne v. Davis, 154 N.W. 547, 
98 Neb. 763. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. American National Red 
Cross, 160 A. 842, 111 N.J.Hq. 12; 
Caldwell Nat. Bank v. Rickard, 143 A. 
745, 103 N.J.Eq. 516; Goodell v. Bur- 
lington County Children’s Home Un- 
ion, Assoc: (29 N.J-Eq. 323) Harrisyy. 
Keasbey, (Ch.) 538 A. 555. 


N.Y.—Johnston v. Hughes, 80 N.E. 
373, 187 N.Y. 446, 12 Prob.Rep.Ann. 
409; Lefevre v. Lefevre, 59 N.Y. 434; 
St. Luke’s Home for Indigent Chris- 
tian Females v. New York Assoc. for 
Relief of Respectable Aged Indigent 
Females, 52 N.Y. 191, 11 Am.R. 697 
{rev 34 N.Y.Super. 241]; New York 
Inst. for Blind v. How’s Ex’rs, 10 N. 
Y. 84, 1 Seld.Notes 218; In re Patter- 
son’s Estate, 249 N.Y.S. 441, 139 Misc. 
872; In re Burger’s Estate, 205 NY. 
S. 220, 123 Misc. 308; Wait v. New 
York Political Study Soc., 123 N.Y.S. 
637, 68 Misc. 245; Wetmore v. New 
Vork Inst) fori Blind, 3 NenS. 1179 
[mod on other grounds 9 N.Y.S. 753, 
56 Hun 313]; St. Frances Hospital v. 
Schreck, 3 Dem.Surr. 225. 


N.C.—North Carolina Inst. for Ea@u- 
cation of Deaf, ete. v. Norwood, 45 
N.C. 65. 
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corporation or association having a certain described 
charitable purpose;!? but it cannot be taken by an 
object different from that deseribed.'* Where it is 
plain what institution was intended, that institution 
must take, regardless of the fact that there may be 
another institution which will better carry out the 


testator’s purpose.1* A bequest to 


a charitable corporation has been held to be a gift 
Where the charitable devise or 
bequest is clear and complete, the fact that there is 
a blank space in the sentence is immaterial.'® 


to the corporation.!° 


Ohio.—McCormick ‘v. Dunker, 24 


Ohio Cir.Ct. 553. 

Pa.—Lennig’s Estate, 25 A. 1049, 
154 Pa. 209 [aff 31 Wkly.N.C. 234]; 
Corr’s Estate, 29 Pa.Co. 276; Pepper’s 
Hstate, 11’ Pa.Co: 257. 


R.I.—Tillinghast v. Council at Nar- 
ragansett Pier, R.I., of Boy Scouts 
of America, 133 A. 662, 47 R.I. 406, 46 
A.L.R. 823; Peckham v. Newton, 4 A. 
TOS Lo Helato2 L. 


W.Va.—University v. Tucker, 8 S.E. 
410, 31 W.Va. 621. 


Wis.—In re Southard’s Will, 242 N. 
W. 583, 208 Wis. 148. 


Eng.—In re Alchin, L.R. 14 Eq. 
230; Wallace v. Atty.-Gen., 10 Jur.N.S. 
249; General Lying-in Hospital v. 
Knight, 21 L.J.Ch. 537; Re Davies, 21 
Whkly.Rep. 154. 


N.B.—Van Wart v. Synod, 42 N.B. 1. 


Ont.—Re. McCullough, 19 Ont.W.N. 
155. 


{a] Particular misnomers held 
immaterial.—(1) ‘Maine State Society 
for Prevention of Cruelty to Animals” 
for “Maine State Society for Protec- 
tion of Animals.” State Trust Co. v. 
Pierce, 136 A. 289, 126 Me. 67. (2) 
“Anti-Vivisection Society of New 
York City” for New York Anti-Vivi- 
section Society. In re Coverdale’s 
Estate, 252 N.Y.S,. 508, 141 Misc. 73. 
(3) “The Vestry of Ascension Church, 
Ascension Parish, in Westminister, 
in Carroll county, Md.” for “the Ves- 
try of the Parish of the Ascension of 
Carroll County.’ Doan vy. Carroll 
County Parish, 64 A. 314, 103 Md. 662, 
Ap AINES Re NO 1Oy) das Lite Ae Nis: he wo. 
(4) “St. Mary Roman Catholic Church 
of Cooperstown, N. Y.” for “Church of 
the Lady of the Lake, Cooperstown, 
N. Y.” Matter of Foley’s Estate, 58 
N.Y.S. 201, 27 Misc. 77, 1 Mills Surr. 
57. (5) “St. Francis Hospital” for 
“The Sisters of the Poor of St. Franc- 
es.” Johnston v. Hughes, 80 N.E. 373, 
187 N.Y., 446, 12 Prob.Rep.Ann. 409. 
(6) “Home of the Friendless, in New 
York” for “American Female Guard- 
ian Society,’ where such society over 
its principal building had placed a 
sign bearing the name ‘‘Home for the 
Friendless.” Lefevre v. Lefevre, 59 
N.Y. 434. (7) “New Jersey Chapter 
of American Red Cross” for ‘Jersey 
City Chapter of American Red Cross.” 
New Jersey Title Guarantee & Trust 
Co. v. American National Red Cross, 
160 A. 842, 111 N.J.Eq. 12. (8) “Tu- 
bercular Hospital of Glens Falls, N. 
Y.,” for “Glens Falls Tubercular Dis- 
pensary.’’ In re Burger’s Estate, 205 
N.Y.S. 220, 123 Misc. 808 (it being the 
only organization in that vicinity en- 
gaged in the care of persons having 
tuberculosis). (9) ‘‘Memorial Home, 
at Princess Bay, Staten Island’ for 
“Richmond Memorial Hospital, at 
Princess Bay, Staten Island.” Cald- 
well Nat. Bank v. Rickard, 143 A. 745, 
103 N.J.Eq. 516. 


[b] Named twice.—The fact that| 
one of five charitable corporations | 
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the directors of 


named as tenants in common of the 
residuary estate was named twice, 
once by its former name and once by 
its proper name, does not cause one 
sixth of the devise over to fail and go 
as intestate property. Baltimore 
Sisters of Mercy v. Benzinger, 53 A. 
448, 95 Md. 684. 


12. In re Pearsons’ Estate, 45 P. 
849, 1062, 113 Cal. 577; Hazeltine v. 
Vose, 14 A. 733, 80 Me. 374; In re 
Croxall’s Estate, 29 A. 759, 162 Pa. 
a oe of Blenon’s Estate, 2 Pa. 


[a] Bequest “to the orphan asy- 
lums of the city and county of San 
Francssco’”’ (1) includes a society or- 
ganized for the purpose of and ac- 
tually caring for orphans, half-or- 
phans, and abandoned children (In 
re Pearsons’ Estate, 45 P. 849, 1062, 
113 Cal. 577), (2) but it does‘ not 
include a reformatory (In re Pear- 
sons’ Estate, supra), (3) an orphan 
asylum which is without the city and 
county, but managed by an organiza- 
tion within the city (In re Pearsons’ 
Estate, supra), (4) or an institution 
the primary purpose of which is to 
take such girls, not under fourteen 
years of age, as choose to go to it, and 
train themi for special vocations in 
life (In re Pearsons’ Estate, 57 P. 
1015, 125 Cal. 285, 4 Prob.Rep.Ann. 
EEO) e 


13. Brown v. Condit, 61 A. 1055, 
70 N.J.Eq. 440; Riker v. Leo, 21 N.E. 
GLO 5: INGYor 98; atin 2 2esNwe ea 
Riker v.. Leo, 30 N.B. 598, 133 N.Y. 
519, 4 Silv.A. 195; Grandom’s Hstate, 
6 Watts&S. (Pa.) 537. 4 


[a] One institution unknown.— 
Where the testator gives certain sums 
of money to five different charitable 
institutions and refers to them as 
“the above-named five institutions,” 
and one of the institutions is un- 
known, the gift to it cannot be claim- 
ed by any of the others, although 
their purposes are in general the 


same. Geisenberger’s HWstate, 15 Pa. 
DAS, 1593; 
[b] Hospital treating contagious 


diseases.— Where a testator bequeath- 
ed a share of his estate to any hos- 
pital in the named city treating con- 
tagious diseases, with an alternate 
gift over in case there should be none, 
such alternate gift took effect where 
there was no hospital treating such 
diseases, although a hospital offered 
to treat such diseases or to provide-a 
ward therefor. In re Hope’s Estate, 
98 A, 622, 253 Pa. 400. 


[ec] Church uniting with another. 
—Where a testatrix made a bequest 
to a named Presbyterian Church, 
which was in existence at the time 
of the will, but which united with the 
United Church of Canada, and ceased 
to exist as the named Presbyterian 
church, the United Church of Canada 
cannot take the bequest. Re Patri- 
quin, (Can.) [1930] 3 Dem.L.R. 241. 


14. Mason v. Massachusetts Gen- 


Incorporation. 
incorporated has been held not to render a clause or 
bequest to it void for uncertainty,’’ particularly 
where it becomes incorporated after the death of the 
testator.18 A gift to a nonexisting beneficiary, where 
there is no indication that such a beneficiary will be 
organized, is void for uncertainty,’® although gifts 
to charitable projects to be subsequently organized 
have been held valid.?° 
rated department of a charitable corporation has 
been held to be a valid bequest to the corporation.*! 


| of Rounds’ 


[§ 1258 


The fact that the charity is not 


A bequest to an unincorpo- 


rin Hospital, 93 N.E. 637, 207 Mass. 
19, 


15. In re Smith’s Estate, (Or.) 25 
P.(2d) 924. 

16. Richmond v. State, 5 Ind. 334; 
In re Maiduff, [1896] 2 Ch. 451. 


17. Ala.—Carter v. Balfour’s 
Adm’r, 19 Ala. 814. 


Conn.—Southington First 
Soc. v. Atwater, 23 Conn. 34. 


Iowa.—Meeker v. Lawrence, 212 N. 
W. 688, 203 Iowa 409. 


Mass.—Tucker v. Seaman’s. Aid 
Soc., 7 Metc. 188; Bartlett v. Nye, 4 
Mete. 378; Burbank v. Whitney, 24 
Pick. 146, 35 Am.D. 312. 


Pa.—Evangelical Assoe.’s Appeal, 


Cong. 


35 Pa. 316. 
Pecan Gist ce v. McCall,. 30 S:Col: 
[a] In New York an unincorporat- 


ed voluntary association or society 
is incapable of taking or holding a de- 
vise or bequest. Fisher y. Lister, 223 
N.Y.S. 321, 130 Mise. 1 [mod on other 
grounds 226 N.Y.S. 484, 222 App.Div. 
841]; Matter of Rounds’ Will, 54 N. 
Y.S:. 710, 25 Mise. 101,° 2 Gibb:Surr: 
565; Leonard vy. Davenport, 58 How. 
Pr. 384. See Hughes' v. Stoutenburgh, 
154 N.Y.S. 65, 168 App.Div. 512, 16 
Mills Surr. 128 (dictum). 


18. Wade v. American Coloniza- 
tion Soc., 15 Miss. 663, 45 Am.D. 324. 


19. Janey’s Ex’r y. lLatane, 4 
Leigh (31 Va.) 327. 
20. Jones v. Habersham, 2 S.Ct. 


336, 107 U.S. 174, 27 L.Ed. 401; Swas- 
ey v. American Bible Soc., 57 Me. 523; 
St. John v. Andrews Institute for 
Girls, 83 N.E. 981, 191 N.Y. 254, 14 
Ann.Cas. 708 [rearg den and amend 
of remittitur gr 85 N.E. 143, 192 N. 
Y. 382, error dism Smithsonian Insti- 
tution v. St. John, 29 S.Ct. 601, 214 U. 
S. 19, 53 L.Ed. 892]. But see Matter 
: Will 54. NSyoSs (2ione2s 
Mise. 101, 2 Gibb.Surr. 565 (holding 
a gift to a corporation to be organ- 
ized invalid as too uncertain). 


Rule against perpetuities as applied 
to gifts to corporations to be formed 
see Perpetuities § 79. 


21. Gibson’s Hstate, 17 P. 438, 75 
Cal. 329; Pope v. Hinekley, 95 N.E. 
798, 209 Mass. 323; Matter of Wehr- 
hane, 40 Hun 542, 2 N.Y.St. 82 [aff 18 
N.E. 482, 110 N.Y. 678]; In re Rog- 
ers’ Hstate, 258 N.Y.S. 534, 143 Misc. 
834; Fisher v. Lister, 223 N.Y.S. 321, 
130 Mise. 1 [mod on other grounds 
226 N.Y.S. 484, 222 App.Div. 841]; In 
re Burger's Hstate, 205 N.Y.S. 220, 
123 Mise. 308. 


[a] Reason for rule.—‘So long as 
the testator sufficiently indicates the 
institution intended, the bequest is 
good; and if from the will itself, or 
evidence aliunde, the object of the 
testator’s bounty can be ascertained, 
a misnomer of a legatee or devisee, 
whether a natural person or a cor- 


For later cases, developments and changes in the law see Annotations, same title and section humber, 


§§ 1258-1260] 


Misdescription of residence. 


Change of name. 


void for uncertainty.?# 
[§ 1259] c. Educational Objects. 


poration, will not invalidate the pro- 
piston. a Gibson’s Estate, 17 P. 438, 75 
a 


22. American Bible Soc. v. Amer- 
ican Colonization Soc., 2 N.Y.S. 774, 
50 Hun 194. 


[a] Where charity has moved to 
another address, a devise to it at its 
former place is not void for uncertain- 
O15 In re Wedgwood, [1914] 2 Ch. 


23. Walsh v. Fidelity & Deposit 
Co. of Maryland, 227 N.Y.S. 96, 131 
Misc. 138; Elnell v. Universalist Gen. 
Convention, 13 S.W. 552, 76 Tex. 514. 


24. Power v. Cassidy, 79 N.Y. 602, 
35 Am.R. 550 [aff 16 Hun 294 (aff 
4 How.Pr. 4)]. 


Sy ha Ind.—Richmond y. State, 5 Ind. 


Mass.—Sutton First Parish v. Cole, 
3 Pick. 232. 


Or.—President and ‘Trustees of 
Tualatin Academy & Pacific Universi- 
ty v. Keene, 117 P. 424, 59 Or. 496. 


Pa.—Newell’s Appeal, 24 Pa. 197. 


Eng.—Yates v. University Col- 
dese i Rees 8) 4h lu. deChelars 
Thompson v. Thompson, 1 Coll. 381, 
28 Eng.Ch. 381, 63 Reprint 464: 
Whicker v. Hume, 1) 13 GDA CES Le hit 
Reprint 50; Re Berridge, 63 L.T.Rep. 
N.S. 470; “Atty. -Gen. v. Margaret, 1 
Vern.Ch. 55, 23 Reprint 306. 


[a] Particular will construed.— 
(1) A provision that certain funds 
“forever be apr berated to the educa- 
tion of children of this town” 
is a good charitable devise for edu- 
cational purposes and is not void for 
uncertainty. Richmond vy, State, 5 
Ind. 334. (2) A gift of the residue of 
an estate to the Woman’s Medical Col- 
lege of Pennsylvania, with the wish 
that the donor’s nieces or their female 
posterity, if worthy, be given prefer- 
ence in the scholarship, was not in- 
valid because the donor did not point 
out the particular beneficiary, since he 
endowed the college with express or 
implied power to select such benefici- 
aries. Cooke v. Woman’s Medical Col- 
lege of Pennsylvania, 87 A. 131, 82 
N.J.Eq. 179. (3) A devise of a re- 
mainder to a college, with the provi- 
sion that another college should re- 
ceive the funds in case the first col- 
lege left the control of the Presby- 
terian church, was not void for uncer- 
tainty of beneficiary. Bishop v. 
Broyles, 22 S.W.(2d) 790, 324 Mo. 69. 
(4) Under a devise “to the trustees 
or those who hold the funds of the 
Theological Seminary at Princeton, 
New Jersey,” the trustees of the Theo- 
logical Seminary of the Presbyterian 
church at Princeton, New Jersey could 
take, such corporation being gener- 
ally known as the Theological Semi- 
nary at Princeton. Newell’s Appeal, 
24 Pa. 197. (5) A gift to a college 
for the “education in pietie and learn- 
inge of foure of the descendants of 
my brothers and sisters, and three of 
the descendants of the brother and 


Where the charity is 
definite and certain, a mere misdescription of resi- 
dence of the charity will not defeat a legacy to it.?? 


The mere fact that a corporate 
charity has changed its name does not render a gift 
to it under its former name void for uncertainty.2? 


Charities to be designated by executors. 
vise or bequest to the executors which confers upon 
them authority to divide the same among such char- 
ities as they may select from a certain class is not 
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A de- 


[§ 1260] d. Religious Organizations.?§ 
or bequest to a religious organization is valid?® and 
will be upheld if, from the language used and the 
surrounding circumstances, the organization or so- 
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quest for educational purposes is sufficiently certain 
and valid if the language used designates with cer- 
tainty the objects of the devise or bequest,?° and this 
rule applies where the devise or bequest is for spe- 
cific educational institutions,?® although they are 
misnamed or inaccurately deseribed.?7 


A devise 


ciety intended can he ascertained with reasonable 


A devise or be- 


sister of my first wife’ and others 
contemplates the education of the per- 
sons specified according to the course 
and usage of education in the college. 
Atty.-Gen. v. Sidney Sussex College, 
L.R 4 Ch. 722. (6) Under a devise to 
Christ Church, Oxford, for the sup- 
port of a grammar-school in Ports- 
mouth it was held that it should be a 
free grammar school for teaching the 
learned languages. 
Christ Church, Jac. 474, 23 Rev.Rep. 
126, 4 Eng.Ch. 474, 37 Reprint 929. 
(7) Under a will directing payment of 
income of trust to college providing 
classical and religious education for 
women, to be located in or adjacent 
to city of Philadelphia, a college held 
not to be ineligible because located 
one hundred fifty six miles from Phil- 
adelphia. In re Curran’s Potace 165 
A. 842, 310 Pa. 434. (8) Where testa- 
trix, a graduate of the Woman’s Med- 
ical College of Pennsylvania, made a 
residuary bequest to the Women’s 
Medical College of Pennsylvania, it 
would be construed as referring to the 
Woman’s Medical College of Pennsyl- 
vania. Cooke v. Woman’s Medical 
College of Pennsylvania, 87 A. 131, 82 
N.J.Eq. 179. 


Charitable gifts for promotion of 
education generally see Charities § 43. 


26. McDonald v. Shaw, 98 S.W. 952, 
81 Ark. 235;~ Adams v. Derry, 53 A. 
734, 71 N.H. 544, 8 Prob.Rep.Ann. 325; 
Re Joy, 60 L.T.Rep.N.S. 175; Atty.- 
Gen. v. Skinners’ Co., 2 Russ. 407, 26 
Rev.Rep. 126, 3 Eng.Ch. 407, 38 Re- 
print 389. 

27. U.S.—Speer v. Colbert, 26 S. 
Ct. 201, 200 US 130, 50 L.Ed. 403 Laff 
24 App.D.C. 187]. 


Ill—Woman’s Union Missionary 
Soc. v. Mead, 23 N.E. 603, 131 Il). 33. 


Me.—Giddings vy. Gillingham, 81 A. 
951, 108 Me. 512. 


Mass.—Minot vy. Boston Asylum, 
etc., for Indigent Boys, 7 Metc. 416. 


N.H.—South Newmarket Methodist 
Seminary v. Peaslee, 15 N.H. 317. 


ay corer ie Sea v. Conelly, (Ch.) 46 
oe y, (Ch.) 


N.Y.—In re Howland’s Estate, 198 
N.Y.S, 894, 120 Misc. 224. 


Pa. — Washington, etc., er Mas s 
Appeal, 3 A. 664, 111 Pa. 572. 


Va.—Roy’s Ex’rs v. 
Gratt. (66 Va.) 599. 


[a] School part of corporation.— 
(1) A corporation which was carry- 
ing on a school, known by a particu- 
lar name different from the name of 
the corporation, and which was the 
only school of that name in the state, 
is entitled to receive a legacy be- 
queathed in the school name where it 
appears that the testatrix had con- 
tributed to the corporation under the 
school name in her lifetime. Hollo- 
way v. Institute of Mission Helpers 
of Baltimore City, 87 A. 269, 119 Md. 
667. (2) The fact that the will con- 
tained another legacy to a corporation 


Rowzie, 25 


Atty.-Gen. v.~ 


certainty,®°® although the organization or society is 


under its corporate name and refer- 
red to the school conducted by it un- 
der a separate name as a body corpo- 
rate does not preclude the assumption 
that the testatrix intended the gift 
in the school name for the corporate 
body for the use of the school. Hol- 
loway v. Institute of Mission Helpers 
of Baltimore City, supra. 


28. Acquisition of DEONCESS! by re- 
ligious societies py devise or bequest 
pee as see Religious Societies § 


29. See supra § 155 in 68 C.J. 


30. Conn.—Preston v. Foster, 55 
A. 558, 75 Conn. 709; Crosgrove’ Vv. 
Crosgrove, 38 A. 219, 69 Conn. 416; 
King v. Grant, 10 A. 505, 55 Conn. 166; 
Hughes v. Daly, 49 Conn. 34; Jacobs 
v. Bradley, 36 Conn. 365; ‘Trinity 
Church v. Hall, 22 Conn. 125; Brew- 
ster v. McCall’s Devisees, 15 Conn. 
274; Lockwood v. Weed, 2 Conn. 287. 


Del.—Board of Stewards of Wil- 
mington Conference of Methodist 
Episcopal Church v. Williams, 96 A. 
TOL 29 Delwog. 


Towa.—In re Jobnetons Estate, 119 
N.W. 275, 141 Iowa 10 


Ky.—Taylorsville ca ae Se 
v. Offutt’s Adm’rs, 6 B.Mon. 535. 


Me.—wNason v. First Bangor Chris- 
tian Church, 66 Me. 100. 


Mass.—Dexter v. Gardner, 7 Allen 
243; North Adams First Universalist 
Soc. v. Fitch, 8 Gray 421. 


Mich.—In re Doty’s Estate, 203 N. 
W. 865, 231 Mich. 115. 


N.J.—Van Nostrand v. Reformed 
Church in America Bd. of Domestic 
Missions, 44 A. 472, 59 N.J.Eq. 19. 


N.Y.—Kingsbury v. Brandegee, 100 
N.Y.S. 353, 113 App.Div. 606; Murray 
v. Miller, 83 N.Y.S. 591, 85 App.Div. 
414 [aff 70 N.E. 870, 178 N.Y. 316]; 
Consistory of Prattsville Reformed 
pel Church v. Brandow, 52 Barb. 


Pa.—Newell’s Appeal, 24 Pa. 197; 
sO a Estate, 32 Pittsb.Leg.J.N.S. 


Sonera ener v. Jolly, 21 S.C.Kq. 


Va.—Fifield v. Van Wyck’s Ex’r, 
27 S.H. 446, 94 Va. 557, 64 Am.S.R. 745; 
Methodist Episcopal Chur ch Mission- 
ary Soc. v. Calvert’s Adm’r, 32 Gratt. 


(73 Va.) 357. 

Ont.—In re Orr, 40 Ont... 567; In 
re McGregor, 17 Ont. W.N. 354, 

[a] Particular provisions held 


void for uncertainty.—A remainder to 
“the Methodist E. Church, South, and 
missionary cause.” Methodist Hpis- 
copal Church, South v. May, 99 S.W. 
10938, 201 Mo. 360. 


[b] Unincorporated society.—A. 
gift to the Sisters of St. Francis of 
St. Joseph, Hoboken, where there is 
no such society incorporated, fails for 
uncertainty. Kerrigan v. Sonelly, (N. 
J. Chy) “46 A. 22:7. 


230 [69 C.J.] 


misnamed or inaccurately described.* It may be a 
suffieient designation to make a gift to a church of a 
certain faith.2 A gift to the officials of a religious 
organization will, as a rule, be construed as a gift to 
the organization,** and a gift to the organization will 
be ordered paid to the proper officials.** Whe 
there are several societies answering the deseription 
of that mentioned in the will, some of which are ca- 
pable of taking and others not, it has been presumed 
that the testator intended to designate as benefici- 


‘ 31. Cal.—Iin re Brehm’s Bstate, 2 
P.(2d) 402, 116 Cal.App. 206. 


Conn.—Dunham v. Averill, 45 Conn. 
61, 29 Am.R. 642; American Bible Soc. 
v. Wetmore, 17 Conn. 181. 


Iowa.—Ross v. Alleghany Theolog- 
ical Seminary, 215 N.W. 710, 204 Iowa 
648; In re Stuart’s Estate, 168 N.W. 
779, 184 Iowa 165; In re Johnston’s 
Estate, 119 N.W. 275, 141 Iowa 109. 


Me.—Giddings v. Gillingham, 81 A. 
951, 108 Me. 512; Straw v. East Maine 
Conference of M. E. Church, 67 Me. 
493. 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann. 
Cas.19144 119; Woman’s' Foreign 
Missionary Soc. v. Mitchell, 48 A. 737, 
93 Md. 199, 538 L.R.A. 711; Reilly v. 
Union Protestant Infirmary, 40 A. 894, 
87 Md. 664; Brown v. Thompkins, 49 
Md. 423; Vansant v. Roberts, 3 Md. 
119. 

_ Mass.—Winslow v. 
Cush. 358. 


Mich.-—Cook v. Universalist Gen. 
Convention, 101 N.W. 217, 138 Mich. 
157, 10 Prob.Rep.Ann. 376. 


N.H.—Church & Congregational 
Soc. in Greenland v. Hatch, 48 N.H. 
393; 


Cummings, 3 


N.J.—Bruere v. Cook, 52 A. 1001, 
63 N.J.Eq. 624 [aff 63 A. 1118, 67 N. 
J.Eq. 724]; Congregational Home 
Missionary Soc. v. Van Arsdale, 42 A. 
1047, 58 N.J.Eq. 293 [aff 44 A. 1099, 
59 N.J.Eq. 658]; New York Annual 
Conference Ministers’ Mut. Assistance 
Soc. v. Clarkson’s Ex’rs, 8 N.J.Ea. 
541; Van Wagenen v. Baldwin, 7 N.J. 
Eq. 211. 


N.Y.—Kernochan v. Farmers’ Loan 
Sobrust ,Co:, LTS Nios; £8315 18:7, App. 
Div. 668 [rev 170 N.Y.S. 850, and aff 
126 N.B. 912, 227 N.Y. 658]; Preston 
v. Howk, 37 N.Y.S. 1079,:3 App.Div. 
43 [aff 49 N.E. 11038, 154 N.Y. 734]; 
Trustees for Management and Care 
of Fund for Support of Episcopate v. 
Colgrove, 4 Hun 362, 6 Thomps.&C. 
614; In re Johnson’s Hstate, 265 N.Y. 
S. 395, 148 Misc. 218; In re Howland’s 
Hstate, 198 N.Y.S. 894, 120 Misc. 224; 
Matter of Dickinson’s Estate, 107 N. 
Y.S. 386, 56 Mise. 232, 6 Mills Surr. 
266; Tallman v. Tallman, 23 N.Y.S. 
734, 3 Misc. 465; Kimball v. Chappel, 
18 N.Y.S. 30, 27 Abb.N.Cas. 437; Horn- 
beck’s Ex’rs v. American Bible Soc., 
2 Sandf-Ch. 133. 


N.C.—McLeod v. Jones, 74 S.E. 733, 
159 N.C. 74. ; 


A Saat Estate,: 7 Pa.Super. 


R.I.—Pawtuxet Baptist Soca v. 
Pawtuxet Baptist Church and Society, 
146 A. 762, 50 RI. 200; Guild v. Al- 
len, 67 A. 855, 28 R.I. 430. 


Vt.—McAllister Vv. McAllister’s 
Heirs, 46 Vt. 272; Button v. American 
Tract«Soc., 23) Vt. 336. 


Wash.—Reformed Presb. Church of 
North America v. McMillan, 72 P. 502, 
31 Wash. 643. 


WILLS 


Where 


cording to other 


W.Va.—Osenton v. Elliott, 81 S.E. 
837, 73 W.Va. 519; Wilson v. Perry, 
1 S.H. 302, 29 W.Va. 169. 


ong.—In re Fearn, 27 Wkly.Rep. 
392. 


N.B.—Van Wart v. Synod, 42 N. 
Bak, 


(ae MRO v. Senior, 20 Ont.App. 
6. 


[a] Particular wills construed.— 
(1) By a gift to the “Missionary of 
the Methodist Episcopal Church Soci- 
ety” the testator must have intended 
the “Missionary Society of the Metho- 
dist Episcopal Church.” Gray v. 
Methodist Episcopal Church Mission- 
ary Soc., 2 N.Y.S. 878. (2) A bequest 
to ‘Erieville Church” is payable to 
trustees of consolidated Methodist 
church, which was only church in 
Hrieville. In re Card’s Estate, 260 
N.Y.S. 764, 145 Mise. 686. (3) A be- 
quest to “Christian Science Churches 
of New York” passed to such church- 
es of Greater New York, and not to 
any particular branch. In re Martin’s 
Mstate, 237 N.Y.S.. 529, 135° Mise. 18 
[mod on other grounds 243 N.Y.S. 
608, 230 App.Div. 112, rev on other 
grounds 174 N.E. 643, 255 N.Y. 248]. 
(4) A bequest to “trustees of the Ger- 
man Lutheran Church of Audubon, 
Iowa,” where there was no church of 
that name, was held to have been in- 
tended for “the German Evangelical 
Peace Association of Audubon, Iowa,” 
instead of “the German Evangelical 
Lutheran St. John’s Church of Audu- 
bon, Iowa,” where former was first 
to organize and was spoken of as the 
“German Lutheran” church, and for- 
mer wills of testatrix contained same 
bequest prior to organization of lat- 
ter church. In re Stuart’s Estate, 168 
N.W..779, 184 Iowa 165. (5) Under a 
bequest of five thousand dollars to 
“churches at Asbury Park” of differ- 
ent denominations, among which was 
designated “Catholic” and there were 
two Roman Catholic churches in As- 
bury Park, it was held that each was 
entitled to a legacy. Gillespie v. Gil- 
lespie, 126 A. 744, 96 N.J.Mq. 501 [aft 
129 A. 922, 98 N.J.Eq. 413]. (6) Un- 
der codicil, bequests of specified 
amount each to churches of designat- 
ed place of different denominations, 
among which was designated ‘Chris- 
tian Science,” the Second Church of 
Christ, Scientist, which was not in- 
corporated, and had no regular place 
of worship or church edifice, until a 
year before testator’s death, is not a 
beneficiary, under the rule that tes- 
tator’s intention must be determined 
as of the execution of the codicil. 
Gillespie v. Gillespie, supra. (7) A 
provision that property be “equally 
divided among the schools and mis- 
slonary Societies mentioned in the 
above will” does not include a church. 
Bulkeley v. Worthington Ecclesiasti- 
cal Soc., 63 A)’ 351,’ 78) Gonn. 52:6;"°12 
L.R.A.N.S. 785. 


. 32, Auch’s Succession, 3 So. 227, 
39 La.Ann. 1043; Rouser’s Estate, 8 
Pa.Super. 188, 42 Wkly.N.C. 552; At- 
ty.-Gen. v. Bunce, L.R. 6 Hq. 563; 
Westwood v. McKie, 


Ae 
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aries those capable of taking.2® A gift to a depart- 
ment of an organization, which is incapable of taking 
a bequest, although the organization itself is so qual- 
ified, has been construed as a gift to the organiza- 
tion for the benefit of the department designated.’* 


Consolidation or division. of 
organization named as beneficiary with other similar 
organizations, according to some authority the new 
organization is entitled to take the gift,** while ac- 


On consolidation of the 


authority the gift fails.8& Particu- 


165; Atty.-Gen. v. Molland, Younge 
562, 159 Reprint 1114. 


33. Waterford First Presb. Church 
v. McKallor, 54 N.Y.S. 740, 35 App. 
Div. 98; Christie v. Gage, 2 Thomps. 
&C. (N.Y.) 344; Matter of Woods, 67 
N.Y.S. 1123, 33 Misc. 12, 2 Mills Surr. 
20 [aff 70 N-Y.S. 933, 61 App.Div. 587 
(aff 61 N.E: 1130, 168 N.Y. 640)]; 
Jones v. Gordon, 16 A. 862, 124 Pa. 
263; Newell’s Appeal, 24 Pa. 197; 
Browers’ Ex’rs’ Lessee v. Fromm, 
Add. (Pa.) 362; Smith v. Nelson, 18 
Ws 2511, 


[a] Building fund.—Where at the 
time of execution of the will, the 
church testatrix attended was heavily 
indebted because of the building of a 
new church, and a committee had been 
formed to raise money to reduce the 
indebtedness, and at testatrix’s death 
this. committee had been relieved of 
their duty because of the payment 
of the debt, a gift in the will to the 
building committee will be construed 
as a gift to the trustees to pay indebt- 
edness on the church, including debts 
incurred subsequent to the erection of 
the church. Pringle v. Anderson, 50. 
Can.S.C, 451 [aff 46 Que.Super. 97]. 


34. Johnson vy. Mayne, 4 Iowa 180; 
Mason’s Ex’rs v. Tuckerton M. E. 
Church, 27 N.J.Eq. 47; Treasurer of 
American Tract Soc. v. Atwater, 30 
Ohio St. 77, 27 Am.R. 422. 


35. Brewster v. McCall’s Devisees, 
15 Conn. 274. 


36. Reilly v. Union Protestant In- 
firmary, 40 A. 894, 87 Md. 664, 4 Prob. 
Rep.Ann. 76; Kernochan vy. Farmers’ 
oan & Trust.Co., 175 NuY ss. 83.018 
App.Div. 668 [rev 170 N.Y.S. 850, and 
aff 126 N.E. 912, 227 N.Y. 658]; Mat- 
ter of Isbell’s Hstate, 37 N.Y.S. 919, 
1 App.Div. 158; In re Hochhalter’s 
Estate, 176 N.Y.S. 264, 106 Misc. 419; 
Wright v. New York M. E. Church, 
Hoffm. (N.Y.) 202; Domestic, ete., 
Missionary Soc.’s Appeal, 30 Pa. 425; 
Corr’s Estate, 12 Pa.Dist. 788. See 
Matter of Fitzsimons’ Will, 61 N.Y-S. 
485, 29 Misc. 204, 1 Mills Surr. 266 
(dictum). E 


[a] MTllustration.—A legacy to “the 
Missions and Schools of the Episcopal 
Church, about to be established at or 
near Port Cresson” upon the western 
coast of Africa, is a good bequest to 
the Domestic and Foreign Missionary 
Society of the Protestant Episcopal 
Church of the United States of Amer- 
ica’”’ by whom the mission at Port 
Cresson was established, and upon 
whom it is dependent for support. 
Domestic, etc., Missionary Soc.’s Ap- 
peal, 30 Pa. 425. 


37. In re Van Hagen’s Estate, 237 
NGY-S. 682; L385 IMaSetb Sh Desiwiat tee, 
Chandler, 11 Abb.Pr. (N.Y.) 459. 


38. Ward v. Worthington, 162 N. 
E. 714, 28 Ohio App. 325; Gladding v. 
St. Matthew's Church, 57 A. 860, 25 
R.I, 628, 105 Am.S.R. 904, 65 L.R.A. 
225, 1 Ann,Cas. 537. 


fa] In Nova Scotia (1) where 
property is left by will to the presby- 
terian church which entered the unit- 


21 L.T.Rep.N.S.‘ ed church of Canada before testator’s 


Hor later cases, developments and changes in the law see Annotations, same title and section number. 


~ , a a ‘ 
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larly where such an intent can be gained from the 
context of the will, on the division of a diocese of a 
church into two dioceses, where such is done without 
secession or schism, the churches of both dioeeses 
may take under a devise to the church of the orig- 
inal diocese,?® but where a schism occurs in an ec- 
clesiastical organization, a devise or bequest to the 
original society goes to that part of the organization 
which is acting in harmony with its own law,?°® and 
the ecclesiastical laws, usages, customs, principles 
and practices which were accepted and adopted by 
the church before the division took place constitute 
the standard for determining which of the contest- 
ing parties is in the right.*? 


[§ 1261] 8. Governmental Bodies. A devise or 
bequest to a municipal corporation or other govern- 
mental body for certain specified purposes will be 
upheld#? if the corporation or body intended can 
be identified from the designation given, together 
with extrinsic circumstances,** and the purpose is 
sufficiently deseribed.*4 The description of the pur- 
pose of the gift may sufficiently indicate that a cer- 
tain governmental body is intended to take the cus- 


death, the united church cannot take 
under the will. Re Patriquin, [1929] 2 
Dom.L.R. 197. (2) Under such cir- 97 
cumstances the bequest goes to the 
congregation named in the will. In 
re Gray, [1932] 3 Dom.L.R. 250; Re 
Patriquin, [1928] 2 Dom.L.R. 791. 
39. East Carolina Diocese v. North 


Carolina Diocese, 9 S.E. 310, 102 N.C. 
442, 3 L.R.A. 626. 


45. 


[a] 


WILLS 


pal Corporations § 2097. 
44. Hatheway v. Sackett, 32 Mich. 


Prickett v. People, 88 Ill. 115; 
Mary’s Succession, 2 Rob. 38; 
In re Howland’s Estate, 
894, 120 Misc. 224: 
man, 31 A. 1071, 168 Pa. 395. 


Illustrations.—(1) A bequest 
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tody and eontrol of the gift.45 Where it is impossi- 
ble to determine the beneficiary intended, the devise 
or bequest will be declared void for uncertainty.*® 
Where a testator refers to an existing governmental 
subdivision, it has been held that his language should 
be construed as referring to the date of the will, and 
not to his death.#7 Thus, where there was a gift to a 
township to be used for public school purposes, upon 
a division‘of the township into two townships prior 
to the death of the testator, it was held that each of 
the townships was entitled to participate in the 
gift.48 A gift for a public purpose to a city is not 
rendered uncertain by the city beimg merged with 
another city after the death of the testator, the re- 
sulting city succeeding to all the corporate rights, 
capacities, and trusts of the former.*® 


[§ 1262] 9. Classes*°°—a. “Class Gifts” Defined. 
A gift to a class is a gift of an aggregate sum to a 
body of persons uncertain in number, at the time of 
the gift, to be ascertained at a future time, who are 
all to take in equal or some other definite proportions, 
the share of each being dependent for its amount on 
the ultimate number,®! and it is not on its face a 


Gifts to:—Continued 
Classes as substitutional gifts see 
infra § 1363. 
Prevention of pretermission by gift 


(La.) 4 to class see Descent and Distribu- 


40. White Lick Quarterly Meeting 
v. White Lick Quarterly Meeting, 89 
Ind. 136; App v. Lutheran Cong., 6 
Pa. 201. See Smith v. Nelson, 18 Vt. 
511 (holding that a legacy to a reli- 
gious society ‘‘the interest to be an- 
nually paid to their minister forev- 
er’ is to be construed as a gift to the 
society, and the only inquiry to be 
made, in determining their right to 
receive the legacy, is whether the so- 
ciety still exists, and whether they 
have a minister, chosen and appointed 
by the majority, and regularly ordain- 
ed over the society, agreeably to the 
usage of the denomination or church). 


41. White Lick Quarterly Meeting 
v. Altes Lick Quarterly Meeting, 89 
Ind. 136. 


42. See supra § 146 in 68 C.J. 


43. Ala.—Huntsville v. Smith, 35 
So. 120, 137 Ala. 382. 


Ind.—Craig v. Secrist, 54 Ind. 419; 
Hayward v. Davidson, 41 Ind. 212. 


Mass.—Higginson v. Turner, 51 N. 
qigae 171 Mass. 586, 4 Prob.Rep.Ann. 
06. : 


N.Y.—Matter of Bogart’s Will, 60 
N.Y.S. 496, 43 App.Div. 582 [reset- 
tlement den 61 N.Y.S. 671, 46 App. 
Div. 240]. 


Ohio.—Christy v. Ashtabula County, 
41 Ohio. St: ‘711. 


[a] Particular devise construed.— 
A devise to the people of the United 
States should be considered as a de- 
vise to the government of the United 
States. Levy v. Levy, 40 Barb. 585 
[rev on other grounds 33 N.Y. 971. 


[b] Devise to county is a devise 
to the commissioners of the county, 
and vests the title in them for the us- 
es of the county. Carder v. Fayette 
County, 16 Ohio St. 353, 


Mode of acquisition of property by 
municipal corporations see Munici- 


ofa sum of money ‘to the orphans of 
the First Municipality of New Or- 
leans” may be claimed and recovered 
by the city council of that municipal- 
ity, who are authorized to regulate 
its distribution among the objects of 
the testator’s bounty. Mary’s Suc- 
cession, 2 Rob. (la.) 438. 


[b}] A bequest to the poor of a cer- 
tain county means those of the poor 
whom the county is legally liable to 
support, and the county board has the 
right to the custody and control of 
the fund. Prickett v. People, 88 Ill. 
115. 

46. 
Palas 

47. Fairfield Tp. Bd. of Education 
v. Ladd, 26 Ohio St. 210. 


48. Fairfield Tp. Bd. of Education 
v. Ladd, supra. 


49. In re Harteau, 97 N.E. 726, 204 
N.Y. 292. 


[aj Tllustration.—A gift to the 
city of Brooklyn to erect a statue to 
La Fayette in one of its parks is not 
rendered void as uncertain. by the 
merger of the city of Brooklyn into 
the city of New York two years after 
the death of the testator. In re Har- 
teau, 97 N.BH.°726, 204 N.Y. 292. 


50. Cross references: 
Application to class gifts of: 
Anti-lapse statutes see infra § 2293. 


Doctrine of lapse by death of bene- 
ficiary see infra § 2265. 


Rule against perpetuities see Per- 
petuities §§ 44-50. 


“Class” see 11 C.J. p 828. 
Designation by deed of classes of 
grantees see Deeds § 275 
Gifts to: 
Charities as gifts to organization 
rather than members see Chari- 
ties § 61 text and note 95. 


*By ALBERT S. ABEL (§§ 1262-1300). 


Gass v. Ross, 3 Sneed (Tenn.) 


198 N.Y.S. tion § 69. 
Trim v. Bright- | Rights of members of class to take as 
representatives under statutory 
provisions see infra § 2293. 
Substitutional gifts to issue of 
devisees or legatees included in 


class who die before execution of 
will see infra §§ 1366, 1367. 
Survivorship between members of 
same class or different classes see 
infra § 1363. 
Taking per stirpes or per capita see 
infra §§ 1312-1321. 


“Testamentary class’ see Testamen- 
tary 62 C.J. p: 825. 

Testamentary provision as creating 
joint tenancy or tenancy in common 
see infra §§ 1645-1653. 


Vested or contingent character of 
devise or bequest of remainder to 
class see infra § 1730. 


51. Ga.—Hancock v. Griffin, 156 S. 
BL e659, -6Gu i lt Gay Sie 


N.Y.—Herzog v. Title Guarantee, 
ete.,, 'Co.,) 69 NE) 2835" 286, e077 NeN.. 
86, 67 L.R.A. 146 [quot In re Doherty’s 
Will, 237 N.Y.S. 558, 560, 227 App.Div. 
265; Overton v. Wilson, -141 N.Y.S. 
130, 132% 156 App.Div. 22; Staples v. 
Mead, 137 N.Y.S. 847, 851, 152 App.Div. 
745; In re Ackerman’s Will, 244 N.Y. 
S. 632, 187 Mise. 910]; In re Russell, 
61 N.E. 166, 167, 168 N.Y. 169, 7 Prob. 
Rep.Ann. 163 [quot In re Helme’s Es- 
tate; 1123 As 2433/1455 95 aaNGoi bog. aio Ze 
Aitken v. Sharp, 115 A. 912, 914, 93 
N.J.Eq. 336; Clark v. Morehous, 70 A. 
S07) $308; 74 Ni SEG. 265 Sin ere 
Brown, 48 N.EB. 537, 540, 154 N.Y. 313 
[quot Wessborg v. Merrill, 162 N.W. 
102, 107, 195. Mich. 556, LE.RACI918Sm 
1074]; In re Kimberley’s Estate, 44 
N.E. 945, 946, 150 N.Y. 90 [quot In re 
Rochester Trust & Safe Deposit Co., 
292 N.Y.S. 256,260; 129 Mise; 318" In 
re Sandhusen, 142 N.Y.S. 460, 461, 80 
Misc... 383; Peck, v.. Peck, 137 .P. 137, 
76 Wash. 548, 554]; In re Watson’s 
Will, 258 N.Y.S. 755, 769, 144 Misc. 213 
{mod on other grounds 262 N.Y.S. 394, 
237 App.Div. 625 (mod on other 
grounds 186 N.H. 787, 262 N.Y. 284)]; 
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transfer of title to any particular or designated mem- 


ber or members of the class.°? 


[§ 1263] b. Whether Beneficiaries Take Individu- 
ally or as Class—(1) Rule Stated. The only univer- 
sal rule for determining whether testamentary gifts 
to several persons are gifts to them as a class or as 
individuals is to ascertain the intention of the tes- 
tator®? as expressed in the instrument to be constru- 


In re Fox’s Adm’r, 205 N.Y.S. 153, 154, 
123 Misc. 288; Waterman v. New York 
Life Insurance & Trust Co., 195 N.Y.S. 
381, 884, 119 Misc. 65 [aff 197 N.Y.S. 
438]; In re Ralph’s Hstate, 155 N.Y. 
S. 147, 151, 91 Misc. 373, 15 Mills Surr. 
183 [aff 160 N.Y.S. 1143]; In re Farm- 
ers’ Loan, etc., Co., 125 N.Y.S. 78, 80, 
68 Misc. 279; In re Barrett's Hstate, 
116 N.Y.S. 756, 758, 63 Misc. 484. [aff 
116 N.Y.S. 756, 132 App.Div. 134]. See 
Bindrim v. Ullrich, 72 N.Y.S. 239, 242, 
64 App.Div. 444; In re Fassig’s Est., 
143 N.Y.S. 494, 496, 82 Misc. 234, 11 
Mills Surr. 72 (Similar statements). 


Pa.—In re Billings’ Estate, 110 A. 
767, 768, 268 Pa. 67 [quot ©ycl. 


R.I.—Darling v. Witherbee, 90 A. 
751, 753, 36 RI. 459 [quot Cyel; 
Hazard v. Stevens, 88 A. 980, 36 R.I. 
90, 98 [quot Cyc]. 


Tex.—Hagood v. Hagood, (Civ. 
App.) 186 S.W. 220, 187 S.W. 228. 


Va.—Driskill v. Carwile, 133 S.E. 
TS eG ss 45) Via.) LEG: 


Jarman Wills (6th Am. ed) § 2382 
[quot In re Murphy’s Hstate, 106 P. 
230, 157) Cal. 63, 67, 137 Am-S.R. 110 
(quot In re Kelleher’s Est., 272 P. 
1060, 1062, 205 Cal. 757; In re Hender- 
son’s Estate, 119 P. 496, 499, 161 Cal. 
353; In re Rauschenplat’s Estate, 
(App.) 291 P. 432 [superseded 297 P. 
CoM Cale moo O Ada kvl oo Ol): 
Davis v. Sanders, 51 S.H. 298, 123 Ga. 
177, 11 Prob.Rep.Ann. 408; Black- 
stone v. Althouse, 116 N.B. 154, 157, 
278 Ill. 481, L.R.A.1918B 230; Volun- 
teers of America v. Peirce, 108 N.H. 
318, 321, 267 Ill. 406 (rev 187 Ill.App. 

Laisure v. Richards, 103 N.E. 
683, 56 Ind.App. 301; Perry v. 
Leslie, 126 A. 340, 343, 124 Me. 93; 
Stahl v. Emery, 127 A. 760, 761, 147 
Md 123; Dulany v. Middleton, 19 A. 
146, 149, 72 Md. 67; In re King’s Es- 
tate, 93 N.E. 484, 485, 200 N.Y. 189, 
34 L.R.A.N.S. 945, 21 Ann.Cas. 412 
(quot In re McCafferty’s Will, 254 N. 
Y.S. 789, 800, 142 Misc. 371 [aff 257 
N.Y.S. 978, 286 App.Div. 678]); In re 
Briggs’ Will, 228 N.Y.S. 652, 656, 131 
Misc. 720; Manier v. Phelps, 15 Abb. 
INECASHE ONY») ) Lae 28s Se eWwelt ov. 
Jewett, 21 Ohio Cir.Ct. 278, 12 Ohio 
Cir.Dec. 131, 184; Saunders v. Saun- 
ders, 63 S.H. 410, 411, 109 Va. 191; 
Denton v. Schneider, 142 P. 9, 12, 80 
' ‘Wash. 506; Prichard v. Prichard, 98 
S.B. 877, 878, 83 W.Va. 652; Re Young, 
(N.S.) [1927] 2 Dom.L.R. 549, 557 (aff 
{1927] 2 Dom.L.R. 1048); 2 Schouler 
Wills (6th ed) p 1167 [quot Toucher 
v. Hawkins, 123 S.E. 618, 619, 158 Ga. 
482]. 


[a] Other definitions.—(1) “Prima 
facie a class gift is a gift to a class, 
consisting of persons who are includ- 
ed and comprehended under some 
general description and bear a certain 
relation to the testator.’”’ Kingsbury 
v. Walter, [1901] A.C. 187, 192 [aff 
[1899] 2 Ch. 314, and quot In re 
Forbes’ Hstate, 26 Man. 230, 234; Re 
Young, (N.S.) [1927] 2 Dom.L.R. 549, 
556 (aff [1927] 2 Dom.L.R. 1048)]. 
(2) “An aggregate gift to a body of 
persons living, but uncertain in num- 
ber at the time of making the gift.” 
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Rasquin v. Hamersley, 137 N.Y.S. 578, 
582, 152 App.Div. 522. 

5@. Hancock v. Griffin, 156 S.E. 659, 
171 Ga. 787; Toucher v. Hawkins, 
123 Sim) 618, 158 Ga. 482; Tyler v: 
Lewis, 78 So. 477, 143 La. 229. 


53. U.S.—Walker v. First Trust, 
etc., Bank, 12 F.(2d) 896, 75 A.L.R. 
U5. 

Cal.—In re Henderson’s Estate, 119 
P. 496, 161 Cal. 353. 


Conn.—Bolles vy. Smith, 39 Conn. 
21% 
Ind.—Laisure v. Richards, 103 N.E. 


679, 56 Ind. App. 301. 


Me.—Perry v. Leslie, 
124 Me. 93. 


Pa.—In re Billings’ Estate, 110 A. 
767, 268 Pa. 67; Hamaker v. Charles, 
30 Pa.Dist. 229; Wenzel’s Hst., 12 Pa. 
Dist. 68; Reynolds’ Hstate, 11 Pa.Dist. 
387. 

R.I.—Chase v. Peckham, 22 A. 285, 
17RD. 3385! 


Tenn.—Malone _ y. 
Tenn.Civ.A. 526. 


Va.—Saunders v. Saunders, 63 S.E. 
410, 109 Va. 191. 


Wash.—Peck v. Peck, 
76 Wash. 548. 


Wis.—In re Pierce’s Estate, 188 N. 
W. 78, 177 Wis. 104. 


Eng.—Barber v. Barber, 3 Myl.&C. 
388, 14 Eng.Ch. 688, 40 Reprint 1091. 


Intention of testator as cardinal 
rule of testamentary construction 
generally see supra § 1118. 


54. Me.—Perry v. Leslie, 
340, 124 Me. 93. 


Pa.—In re Billings’ Estate, 110 A. 
767, 268 Pa. 67. 


Tenn.—Malone_ vy. 
Tenn.Civ.A. 526. : 


Tex.—Hagood v. Hagood, (Civ. 
App.) 186 S.W. 220, 187 S.W. 228. 


Wash.—Peck y. Peck, 137 P. 137, 
76 Wash. 548. 


Wis.—In re Pierce’s Estate, 188 N. 
W. 78, 177 Wis. 104. 


“The effort of the court is . . . 
to arrive at the probable intention of 
the testator from a consideration of 
all parts of the will.’ Corbett vy, 
Skaggs, 207 P. 819, 820, 111 Kan. 380, 
28 A.L.R. 1230. 


55. Md.—Stahl v. Emery, 
760, 147 Md. 123. ; 


N.Y.—Hoppock v. Tucker, 59 N.Y. 
ee [aff 1 Hun 132, 3 Thomps&C. 


126 A. 340, 


McGruder, 8 
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126 A. 


McGruder, 8 


127 A. 


Pa.—Wenzel’s Hst., 12 Pa.Dist. 63; 
Reynolds’ Est., 11 Pa.Dist. 387. 


Tenn.—Malone v. McGruder, 8 


Tenn.Civ.A. 526. 


Wash.—Peck v. Peck, 137 P. aS Va 
76 Wash. 548. 


Wis.—In re Pierce’s Estate, 188 N. 
W. 78, 177 Wis. 104. 


Eng.—Kingsbury v. Walter, [1901] 


For later cases, developments and changes in the law see Annotations, 
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[§§ 1262-1263 


ed.5¢ No hard and fast rule can be laid down for de- 
termining whether a will has created a class or class- 
es;°° but, nevertheless, there are certain rules which, 
while subject to exception and to the principle that 
the intention of the testator must be given effect, are 
generally accepted and are not only of assistance, 
but must be considered.°*® 
applicable, in this connection, to grants or devises of 


The same rules of law are 


A.C. 187 [aff [1899] 2 Ch. 314]. 


56. Newlin v. Mercantile Trust Co., 
1587 Au) 52,7, V6) Mdyi62.2- 0S tah ity: 
Hmery, 127,A. 760, 147 Ma. 123i 
re Russell, 61 N.E. 166, 168 N.Y. 169, ° 
7 Prob.Rep.Ann. 163; Denton vy. 
Schneider, 142 P. 9, 80 Wash. 506; 
ie Vv.) Peck; 18%) 2. .437;) 161 Washs 
48. 


fa] “Between” and “among.’—(1) 
Where a residue is given to be di- 
vided ‘“‘to and among” legatees there- 
tofore named and the executors, it 
has been held that the expression 
does not compel a construction that 
the executors are to take individual- 
ly, but is consistent with a gift to 
them as a class. Hamilton Boys’ 
Home v. Lewis, 4 Ont. 118. (2) A 
provision for division “among” per- 
sons falling under two heads of group 
description indicates that all are to 
share as one composite class and not 
that provision is made for two class 
gifts, in view of the ordinary use of 
“between” to indicate a division as 
to two, and ‘‘among”’ to indicate one 
as to several beneficiaries. Rowley v. 
Currie, 120 A. 653, 94 N.J.Eq. 606. 
(3) Conversely, where the word ‘‘be- 
tween” is used in such case and there 
is nothing to give it any extraordi- 
nary meaning, a contrary result is 
reached on like principles (Laisure v. 
Richards, 103 N.E. 679, 56 Ind.App. 
301; Records v. Fields, 55 S.W. 1021, 
155 Mo. 314; Stearns v. Brandeberry, 
9 Ohio App. 300, 29 Ohio C.A. 349; 
Roelfs’ Cousins v. White, 147 P. 753, 
75 Or. 549; Branch v. De Wolf, 95 A. 
857, 88 RI. 395), (4) although the 
word is not conclusive of that con- 
struction (Laisure v. Richards, 103 N. 
E. 679, 56 Ind.App. 301; Spencer y. 
Adams, 97 N.E. 748, 211 Mass. 291). 


_(b] Present or future mature of 
gift.—(1) Words of present devise 
and bequest, as contrasted with a di- 
rection to divide in the future, have 
been held confirmatory of a con- 
Struction that a gift was made dis- 
tributively and not to a class (Man- 
hattan Real Hstate, ete., Assoc v. 
Cudlipp, 80 N.Y.S. 998, 80 App.Div. 
582), In!re Riches, 75 Nov.Si 93740 3% 
Misc. 464, 2 Mills Surr. 549; Cooper’s 
Hstate, 13 Pa.Dist. 127, 29 Pa.Co. 425; 
Reynolds’ Hst., 11 Pa.Dist. 387; In re 
Pierce’s Estate, 188 N.W. 78, 177 Wis. 
104. See In re Hopkins’ Estate, 252 
N.Y.S. 438, 140 Misc. 795 [to same ef- 
fect]), (2) while, where futurity is 
annexed to the substance of the gift, 
a class construction is indicated (In 
re Leverich’s Will, 210 N.Y.S. 605, 
125 Mise. 130; Monson vy. Paine, 50 
N.Y.S. 38, 22 Misc. 689). (3) Thus, 
where the only gift over after a 
precedent estate is contained in a di- 
rection to divide (In re Hogg’s Hstate, 
141 N.Y.S. 119, 156 App.Div. 301 [rev 
140 N.Y.S. 604, 78 Mise. 706]; In re 
Leverich’s Will, supra; In re Sand- 
husen, 142 N.Y.S. 460, 80 Misc. 383), 
(4) and particularly where the di- 
vision is directed to be, made among 
such of a described group as shall 
survive the prior tenant (In re Hogg’s 
Estate, supra; In re Sandbusen, 
supra), there is presented with un- 
usual distinctness a gift to a class 


Same title and section number, 


= 


§ 1263] 


real property and to dispositions of personal prop- 
Primarily, the deter- 
mination of the question depends on the language of 
the will,®*® but it is not absolutely controlled and lim- 
ited thereby ;°° the substance and intent, rather than 
the words, are to control;®° as aids thereto, the gen- 
eral scope of the will,*t the general purpose of the 
testator,°* the particular language used,®* the rela- 
tionship of the parties,°* and the surrounding cir- 
‘cumstances®® may all be considered,®® subject always 
to the limitation, prevailing generally as to the avail- 
ability of extrinsic facts and circumstances as aids * 
to construction,®* that such matters cannot be resort- 


erty to two or more persons.°? 


(5) but where the fund to be divided 
is severed instanter from the general 
estate and the intermediate income 
directed to be divided among the bene- 
ficiaries until the arrival of the date 
for final distribution which involves 
no stated contingencies and is cer- 
tain to arrive, a distinction is receg- 
nized and the provision has been held 
to indicate a distributive gift (Wess- 
borg v. Merrill, 162 N.W. 102, 195 
Mich. 556, L.R.A.1918E_ 1074), (6) 
and the absence of words of sift in 
a testamentary provision directing 
only that proceeds of property be di- 
vided between those in a group does 
not compel the conclusion that the 
gift is one to a class (In re King, 
93 N.E. 484, 200 N.Y. 189, 34 L.R.A. 
N.S. 945, 21 Ann.Cas. 412; In re See- 
beck, 35 N.E. 429, 140 N.Y. 241. See 
Delafield v. Shipman, 9 N.E. 184, 103 
N.Y. 463, 18 Abb.N.Cas. 291 [to same 
effect]). 

57. Matter of Russell, 61 N.E. 166, 
168. N.Y. 169. 

58. I1ll.—Volunteers of America v. 


Peirce, 108 N.E. 318, 321, 267 Ill. 406 
[rev 187 Ill.App. 428, and quot Cyc]. 


Ky.—Struss v. Fidelity, ete., Trust 
Wor 2061S: We, divts) 179, 2082 Ky. 7106 
Equot Cyc]. 

Mass.—Dove v. Johnson, 5 N.E. 520, 
141 Mass. 287. 


N.Y.—In re Russell, 61 N.E. 166, 
168. Noy. 1695-57 Prob. Rep:Ann. 163; 
Manhattan Real Estate, etc., Assoc. 


v. Cudlipp, 80 N.Y.S. 993, 80 App.Div. 
532; In re Farmers’ Loan, etc., Co., 
ADS WINAVaS. el Sh Oo Mise: 2793. In. te 
Barrett’s Estate, 116 N.Y.S. 756, 63 
Misc. 484 [aff 116 N.Y.S. 756, 182 App. 
Div. 134]. 


R.I.—Hazard v. Stevens, 88 A. 980, 
36 R.I. 90, 98 [quot Cyc]. 


Tex.—Hagood v. Hagood, (Civ. App.) 
186 S.-W. 220, (Civ.App.)-187 S.W. 
228. 


Va.—Saunders vy. Saunders’ Adm’rs, 
63 S.E. 410, 109 Va. 191. 


Wash.—Peck v. Peck, 137 P. 137, 76 
Wash. 548. 


And see infra § 1265. 


[a] Punctuation (1) may at times 
afford assistance in determining 
whether a gift was to a class or oth- 
erwise (Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477), (2) but too great 
reliance should not be placed on it 
and it may be disregarded where the 
rest of the will m&nifests an inten- 
tion in this regard not consistent with 
that indicated by the punctuation (In 
re Turner’s Will, 101 N.E. 905, 208 N. 
Y. 261, Ann.Cas. 1914D 245; In re Ti- 
tle Guarantee, CLCz,, OO: 144 N.Y.S. 
889, 159 App.Div. 803 [aft 142 N.Y.S. 
1070, 81 Mise. 106]). (8) As aid in 
will construction generally see supra 
§ 1143. 


59. 
Me. 93; 


Perry v. Leslie, 126 A. 340, 124 
Stahl v. Tmery, 127 As 8760; 
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147 Md. 123; Jackson v. Roberts, 14 
Gray (Mass.) 546. 


60. Hoppock v. Tucker, 59 N.Y. 202 
[aff 1 Hun 132, 3 Thomps.&C. 653]. 


61. ‘ Construction of will as whole 
in light of testamentary scheme gen- 
erally see supra §§ 1153-1156. 


62. Doctrine of effectuation of 
general purpose of testator in general 
see supra § 1121. 


63. Rules as to construction of 
eerie of will generally see supra 
§§ 1126-1145. 


64. Presumptions favoring partic- 
ular persons on basis of relationship 
to testator see supra §§ 1149, 1152. 


65. Consideration of surrounding 
facts and circumstances to ascertain 
testator’s intention in general see su- 
pra § 1120. 

Extrinsic evidence in aid of con- 
struction generally see supra §§ 1173- 
1189. 


66. U.S.—Walker v. First Trust & 
nee Bank, 12 F.(2d) 896, 75 A.L. 
R. 757. 


Cal.—In re Murphy’s Estate, 106 P. 
230, 157 Cal. 63, 137 Am.S.R. 110. 


fy eae cee v. Smith, 39 Conn. 


Md.—Stahl v. Emery, 127 A. 760, 
147 Mad. 123. 


N.H.—Fowler v. Whelan, 144 A. 63, 


83 N.H. 453, 75 A.L.R. 752. 
N.Y.—In re Russell, 61 N.E. 166, 
168 N.Y. 169, 7 Prob.Rep.Ann. 163; 


Moffett v. Elmendorf, 46 N.E. 845, 152 
N.Y. 475, 57 Am.S.R. 529, 2 Prob.Rep. 
Ann. 474; Page v. Gilbert, 32 Hun 301; 
In re Stebbins’ Estate, 210 N.Y.S. 424° 
125 Mise. 150; In re Barrett’s Bstate, 
116 N.Y.S. 756, 63 Misc. 484 [aff 116 
N.Y.S. 756, 132 App.Div. 134]. 


peo Diaseetaning Ve Ericesd 6.Ohio St, 


Pa.—Hamaker v. Charles, 30 Pa. 
Dist. 229; Wenzel’s Estate, 12 Pa.Dist. 
63; Reynolds’ Hst., 11 Pa.Dist. 387. 


Tenn.—Malone v. McGruder, 8 
Tenn.Civ.A. 526. 


Va.—Saunders v. Saunders, 63 S.E. 
410, 109 Va. 191. 


Wash.—Peck v. Peck, 137 P. 137, 76 
Wash. 548. 


Eng.—Kingsbury v. Weer [1901] 
A.C. 187 [aff [1899] 2 Ch. 14]. 


And see infra § 1265. 
67. See supra §§ 1120, 1173-1189. 


68. In re Russell, 61 N.E. 166, 168 
N.Y. 169, 7 Prob.Rep.Ann. 163; In re 
Pearsall’s Wst., 155 N.Y.S. 59, 91 Misc. 
212; Jewett v. Jewett, 21 Ohio Cir. 
Ct. 278, 12 Ohio Cir.Dec. 131; Hagood 
v. Hagood, (Tex.Civ.App.) 186 S.W. 
220, 187 S.W. 228; Peck v. Peck, 137 
P. 137, 76 Wash. 548. 


69. See supra § 1262. 
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ed to in order to defeat the plain and unambiguous 
language of the will.®® 
conditions, it appears that the number of persons 
who are to take and the amounts of their shares are 
uncertain until the devise or bequest takes effect 
and thus that the gift comes within the terms of the 
definition of a “class gift,’®® the gift is one to a 
class;7° but when the number of beneficiaries is cer- 
tain, or the share each is to receive is cértain and in 
no way dependent for its amount on the number who 
shall survive, so that the definition of a “class gift” 
is not satisfied, it is not a gift to a class but to the 
individuals distributively.*? 


When, in the light of these 


While, in some juris- 


70. Cal.—In re Henderson’s Estate, 
119, Bs 496, 161" Cal 3588 


Ga.—Hancock v. Griffin, 156 S.E. 


659, 171 Ga. 787; Davis v. Sanders, 51 
S.E. 298, 123 Ga. yeti alah Meza olor gta ey 
Ann. 408. 


Ill.— Volunteers of America  v. 
Peirce, 108 N.E. 318, 321, 267 Ill. 406 
[rev 187 Ill. App. 428, and quot Cyc]. 


Ky.—Rogers v. Burress, 251 S.W. 
980, 199 Ky. 766; Struss v. Fidelity, 
ete., Trust Coin206 Siwee hit, lio ydlie2 
Ky. 106 [quot Cyc]; Melton v. Sellars, 
181 S.W. 346, 167 Ky. 704. 


Md.—Stahl v. Emery, 127 A. 760, 147 
yee 123; Barnum vy. Barnum, 42 Md. 


Minn.—In re Woodward’s Est., 86 
N.W. 1004, 84 Minn. 161. 


N.J.—Supp v. Second Nat. Bank, 
etc., 130 A. 549, 98 N.J.Hq. 242; In re 
Polmes: Estate, 123 A. 43, 95 N.J.Eq. 
OT. 


N.Y.—In re Hogg’s Estate, 141 N. 
Y.S. 119, 156 App.Div. 301 [rev 140 
N.Y.S. 604, 78 Misc. 706]; Schmidt v. 
Jewett, 111 N.Y.S. 680, 127 App.Div. 
376; Lese v. Miller, 75 N.Y.S. 675, 71 
App. Div.. 195 \ [aff 68 JIN-Y.S: 5.554]; 
Bindrim v. Ullrich, 72 N.Y.S. 239, 64 
App.Div. 444; In re Ackerman’s Will, 
244 N.Y.S. 632, 137 Mise. 910; In re 
Fox's Adm’r, 205 N.Y.S. 153, 123 Misc. 
288; In re Smith’s Estate, 202 N.Y.S. 
271, 121 Misc. 662; In re Atwater, 143 
NEYES.© is, pS ce MES Cem do Op Clelieke mays 
Grosh, 142 N.Y.S. 966, 81 Misc. 407; 
In re Raab’s Will, 139 N.Y.S. 869, 79 
Misc. 185, 10 Mills Surr. 74; Hadcox 
v. Cody, 185 N.Y.S. 861, 75 Mise. 569; 
Schell v. Carpenter, 100 N.Y.S. 554, 
50 Misc. 400 [aff 101 N.Y.S. 1142, 116 
App.Div. 914]; Manier y. Phelps, 15 
Abb.N.Cas. 123. See In re King, 
N.E. 434, 200 N.Y. 189, 34 L.R.A.N.S. 
AP 21 Ann.Cas. 412 (recognizing 
rule). 


ee Se pe v. Womack, 41 N. 


R.1.—Rhode Island Hospital Trust 
Cot 'vi-Calef, 112 ATS 7, 43 "Reb rss 
Hazard v. Stevens, 88 A. 980, 36 Teal 
90, 98 [quot Cyc]. 


Tenn.—Tate v. Tate, 148 S.W. 1042, 
126 Tenn. 169; Franklin v. Franklin, 
18 S.W. 61, 91 Tenn. 1195 Carter’ y. 
Brady, 6 Tenn. Civ.A. 195. 


Va.—Callis v. Ripley, 171 S.E. 497; 
Driskill v. Carwile, 133 S.H. 773, 145 
Viale LaliG's Saunders v. Saunders’ 
Adm’rs, 63 S.B. 410, 109 Va. 191. 


W.Va.—Prichard y. Prichard, 98 S. 
E. 877, 878, 83 W.Va. 652 [cit Cyc]. 


See Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230 (recog 
nizing rule). 


And see cases infra § 1264 note 80. 


71. Cal.—In re Murphy’s Hstgte, 
ae Bw230, Lore Cals 635.138 %. At. suk. 


Ga.—Hancock vy. 


Griffin, 156 S.A. 
CHOTA Gas Sie 


Toucher v. Haw- 
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dictions, the fact that the deseribed group is not ¢a- 
pable of enlargement has been treated as an indica- 
tion of a distributive gift,’? it is not necessary, in 
order that a gift should be one to a elass, that there 


should be a capability of increase.** 


stitute a class gift, the provision must be such that 
the interests of all beneficiaries thereunder vest in 
It has been held that a 
gift to a body of persons, none of whem is in exist- 


interest at the same time.7+ 
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In order to con- 


ence at the testator’s death, is not a gift to a class.7° 


kins, 123 S.B. 618, 158 Ga. 482. 


Ill.— Blackstone v. Althouse, 116 N. 
BH. 154, 278 Ill. 481, L.R.A.1918B 230; 
Volunteers of America v. Peirce, 108 
N.E. 318, 321, 267 Ill. 406 [rev 187 Ill. 
App. 428, and quot Cyc]. 


Kyi—Carroll v. Carroll’s Hx’r,"58°S: 
W.(2d) 670, 248 Ky. 386; Struss v. 
Fidelity & Columbia Trust Co., 206 S. 
W. 177, 179, 182 Ky. 106 [quot Cyc]. 


N.Y.—In re Gillespie’s Will, 135 N. 
BE. 824, 233 N.Y. 383; Matter of Hoff- 
man, 94 N.E. 990, 201 N.Y. 247; Her- 
zog v. Title Guarantee, etc., Co., 
NEL 2o5, 1 Ghee. 80,06 edu Rell O46); 
In re Russell, 61 N.E. 166, 168 N.Y. 
169, 7 Prob.Rep.Ann. 163; Matter of 
Kimberly, 44 N.E. 945, 150 N.Y. 90; 
Staples v. Mead, 137 N.Y.S._ 847, 152 
App.Div. 745; In re Briggs’ Will, 228 
N.Y.S. 652, 181 Misc. 720;-In re Roch- 
ester Trust & Safe Deposit Co., 222 
NeYaSin 256.0 1294 ise; (30/8 5 Env (re 
Ralph’s BHstate, 155) N.Y.S. 147, 91 
Mise. 373, 15 Mills Surr. 183 [aff 160 
N.Y.S. 1143]; In-re Fassig’s Estate, 
143 N.Y.S. 494, 82 Misc. 234, 11 Mills 
Surr. 72; In re Farmers’ Loan, etc., 
Ont Dobe NoYes. US OS IMISey 2il9r In 
re Barrett’s Estate, 116 N.Y.S. 756, 
63 Misc. 484 [aff 116 N.Y.S. 756, 132 
App.Div. 134]. See In re Hoffman’s 
Will, 124 N.Y.S. 680, 67 Misc. 334, 7 
Mills Surr. 474 (to same effect). 


Pa.—In re Billings’ Estate, 110 A. 
767, 268 Pa. 67. 


R.Il.—Mowry v. Taft, 90 A. 815, 818, 
S26) Ril! 427: quot Cyc];'»Mazard yv- 
Stevens, 88 A. 980, 36 R.I. 90, 98 [quot 
Cyc]. 

Tenn.—Alexander v. Walch, 3 Head 
493. 


Tex.—Burch v. McMillin, 
App.) 15 S.W.(2d) 86. 


Wash.—Denton v. Schneider, 142 P. 
9, 80 Wash. 506; Peck v. Peck, 137 P. 
137, 76 Wash. 548. 


See In re Waterbury’s Will, 158 N. 
W. 340, 342, 163 Wis. 510 [quot Cyc 
and recognizing rule, but reaching a 
conelusion expressly stated not to be 
dependent on the question whether or 
-not the gift was to a class]. 


And see cases infra § 1264 note 83. 
72. See infra § 1264 note 83 [c]. 


73. In re Janney, 28 Pa.Dist. 24; 
In re Woods, [1931] 2°Ch: 138. 


74. Cole v. Creyon, 10 S.C.Hq.: 311, 
26 Am.D. 308; Kingsbury v. Walter, 
[1901] A.C. 187 [aff [1899] 2 Ch. 314]. 


75. Rasquin v. Hamersley, 137 N. 
Y.-S. 578, 152 App: Div. 522 Laff, 102 N. 
BH. 1112 mem, 208 N.Y. 630 mem]. 


76. Presence or absence of com- 
mon attribute as circumstance bearing 


(Civ. 


on correctness of construction see in-' 


fra § 1265 text and notes 27-31. 


77. Conjunctive use of names and 
descriptive terms see infra text and 
note 2. 

78. Description referable to per- 
sons designated by name elsewhere in 
will see infra text and notes 6, 7. 


_79. Particularization or specifica- 
tion of amounts or shares see infra § 
1265 text and notes 57-63. 


80. Ala.—Crawford v. Carlisle, 
So. 565, 206 Ala. 379. 


Conn.—Close v. Benham, 115 A. 626, 
97 Conn. 102, 20 A.L.R. 351; Allen v. 
Almy, 89 A. 205, 87 Conn. 517, Ann.Cas. 
1917B 112; Johnson v. Webber, 33 A. 
506, 65 Conn. 501; Webster v. Welton, 
1 A. 633, 53 Conn. 183; Warner’s Ap- 
peal,..39 Conn. 258. See Bolles v. 
Smith, 39 Conn. 217 (dictum to same 
effect). 


Ga.—Haneoeck vy. Griffin, 156 S.E. 
659, 171 Ga. 787; Calhoun v. Thomp- 
son, 155-S.H. 183, 171° Gay 286; Tate 
Ve Date lash. . weooe LOO Gane 44a 
Toucher v. Hawkins, 123 S.E. 618, 158 
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Ga. 482; Tolbert v. Burns, 8 S.E. 79, 
82 Ga. 213; Walker v. Williamson, 25 
Ga. 549. See Leach v. Stephens, 125 


S.E. 192, 159 Ga. 193 (to same effect). 


Hawaii.—Auld v. Andrade, 31 Ha- 
waii 1. 

Ill. Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Beal v. Higgins, 135 
N.E. 759, 303 Ill. 370; Way v. Geiss, 
117 N.E. 4438, 280 Ill. 152. 


Ind.—Aisman y. Walters, 106 N.E. 
74 184 Ind. 565 [rev (App.) 101 N.B. 


Iowa.—Baker v. Hibbs, 149 N.W. 


85, 167 Iowa 174. 


Ky.—Darnaby vy. Ellis, 1 Ky.L. 425, 
10 Ky.Op. 904. 


Me.—In re Ruggles’ Hstate, 71 A. 
933, 104 Me. 333; Stoors v. Burgess, 
62 A. 730, 101 Me. 26. 


Md.—sStah] v. Emery, 127 A. 760, 
147 Md. 123; Barnum v. Barnum, 42 
Md. 251; -Loockerman v. McBlair, 6 
Gill 177, 46 Am.D. 664. 


Mass.—Lyman v. Sohier, 164 N.E. 
460, 266 Mass. 4; Dove v. Johnson, 5 
N.E. 520, 141 Mass. 287. 


Minn.—In re Savela’s Est., 163 N.W. 
1029, 1838 Minn. 93. 


Miss.—Marx v. Hale, 95 So. 441, 4438, 
131 Miss. 290 [cit Cyc]; Branton v. 
Buckley, 54 So. 850, 99 Miss. 116, L. 
R-AL19I7C 527. 


Mo.—Mockbee vy. Grooms, 254 S.W. 
170, 300 Mo. 446; Gates v. Seibert, 57 
S.W. 1065, 157 Mo. 254, 80 Am.S.R. 
625; Thomas v. Thomas, 51 S.W. 111, 
149 Mo. 426, 73 Am.S.R. 405. 


N.H.—Snow y. Durgin, 47 A. 89, 70 
NE 2d. : 


N.J.—U. S.. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Forshee 
v. Dowdney, 139 A. 321, 101 N.J.Kq. 
446 [aff 143 A. 917, 103 N.J.Eq. 374]; 
Camden Safe Deposit, ete.,, Co. v. 
Fricke, 133 A. 882, 99 N.J.Eq. 506; 
Redmond v. Gummere, 119 A. 631, 94 
N.J.Eq. 216; Clark v. Morehous, 70 
A. 307, 74 N.J.Eq. 658; Tuttle v. Wool- 
worth, 50 A. 445, 62 N.J.Eq. 532; Tren- 
ton Trust, etc., Co. v. Sibbits, 49 A. 
530, 62 N.J.BHaq. 131. 


N:Y.In' re ‘Allen’ 45> Ned 554,)151 
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[§ 1264] (2) Absence or Presence of Designation 
by Name of Beneficiaries—(a) Effect Generally. 
Testamentary provisions expressed in terms descrip- 
tive of a group or body of persons possessed of some 
common status or attribute,7® not connected with,’? 
nor referring or relating to,*® a designation by name 
of persons in the group, and not particularizing the 
amount of the provision made for each beneficiary,*° 
are held ordinarily to constitute gifts to a class*° 


N.Y. 243; In re Doherty’s Will, 237 
N.Y.S. 558, 227 App.Div. 265; In re 
Westchester Trust Co., 159 N.Y.S. 887, 
173 App.Div. 403 [aff 114 N.B. 1086, 
219 N.Y. 638]; Martineau v. Simonson, 
69 N.Y.S. 185, 59 App.Div. 100; Smiley 
v. Bailey, 59 Barb. 80; In re Wolf’s 
Will, 251 N.Y.S., 552, 140 Misc. 595; 
In re Sheffer’s Will, 249 N.Y.S. 102, 
139 Misc. 519;~-In re Elderd’s Est., 247 
N.Y.S. 208, 138 Misc. 645; In re Can- 
field’s Hst., 241 N.Y.S. 364, 136 Misc. 
551 [aff 245. N.Y.S. 778, 231 App.Div. 
708 (aff 177 N.E. 161, 256 N.Y. 610)]; 
In re Brundrett’s Estate, 240 N.Y.S. 
220, 135 Mise. 574; In re Leverich’s 
Wild) 210 IN-Y-S. 9605, (1257 Mise. 1130: 
In re Buttner’s Will, 210 N.Y.S. 729, 
125 Misc. 224 [mod on other grounds 
213 N.Y.S. 268, 215 App.Div. 62]; In re 
Bailey’s Est., 209 N.Y.S. 137, 124 Misc. 


466; In re Parsons’ Will, 207 N.Y.S. 
772, 124 Misc. 394, [aff 210 N.¥-.S. 
899]; Waterman v. New York Life 


Insurance & Trust Co., 195 N.Y.S. 881, 
119 Misc. 65 [aff 197 N.Y.S. 438]; U. 
S. Trust Co, v., Taylor; 178 NeyiS 802, 
108 Mise. 514; In re Gorsch’s Est., 169 
ING. Ss, hOG4 aL O3 MSC. 5 Gor enue 
senn’s Est., (164 N.¥-S.- 399: In- re 
Rowe’s Est., 158 N.Y.S. 993, 94 Misc. 
17 [aff sub nom. In re Judson, 157 N. 
Y.S. 1130]; In re Faust’s Hstate, 145 
N.Y.S. 842, 83 Misc. 250; Morris v. 
Porter, 52 How.Pr. 1. 


N.C.—Bell v. Gillam, 157 S.E. 60, 
200 N.C. 411; Grantham vy. Jinnette, 
98 S.By 724, 177 NC. 229) "witty, vs 
Martin, 90 N.C. 643; ' Lockhart v. 
Lockhart, 56 N.C. 205. See Mebane 
v. Womack, 55 N.C. 293 (dictum to 
same effect). 


Pa.—In re Lockhart’s Estate, 159 
A. 874, 306 Pa. 394; Im re Wicker- 
sham’s Estate, 104 A. 509, 261 Pa. 121; 
In re McKeown’s Hstate, 102 A. 878, 
259 Pa. 216; In re Harrison’s Estate, 
51 A. 976, 202 Pa. 331; In re Casca- 
den’s Hst., 25 A. 1075, 153 Pa. 170: 
Swift v. Duffield, 5 Serg.&R. 38: 
benner’s Estate, 26 Pa.Co. 56, 18 
Montg.Co. 38, 15 York Leg.Rec. 155: 
Livingston’s Estate, 5 Lanc.L.Rev. 25. 
But see Cooper’s Estate, 13 Pa.Dist. 
137, 29 Pa.Co. 425 (stating that, al- 
though “the objects of a testator’s 
bounty are designated by their rela- 
tion to him instead of by name, . 
there is no presumption that a class 
was intended, and each case is to be 
determined upon the whole will’). 


R.I.—Industrial Trust Co. v. Mc- 
Laughlin, 117 A. 428, 44 RJ. 350: 
Darling v. Witherbee, 90 A. 751. 36 
R.I. 459. See Chase v. Peckham, 22 
A, 285, 17 R.I. 385 (recognizing rule). 


Tenn.—Jennings v. Jennings, 54 
S.W.(2d) 961, 165 Tenn. 295; Tate y. 
Tate, 148 S.W. 1042, 126 Tenn. 169. 


Tex.—Johnston y. Johnston, (Civ. 
App.) 276 S.W. 776. 


W.Va.—Prichard y. Prichard, 98 §. 
E. 877, 88 W.Va. 652. 


Eng.—Fitz Roy v. Richmond, 27 
Beav. 186, 54 Reprint 72; Viner vy. 
Francis, 2 Bro.Ch. 658, 29 Reprint 365 
2 Cox Ch. 190, 30 Reprint 88: Shaw 


For later cases, developments and changes in the law see Annotations. same title and section number, 


§ 1264) _ 


where there is nothing to show a different intention,®! 
even though the descriptive term employed is not in 
strict accuracy applicable to the group designed to 
be benefited ;*? however, where a gift, although not 
designating the beneficiaries by name, is to a fixed 
and certain number of persons so described as to be 
capable of identification as the specifically contem- 
plated objects of the testator’s bounty, it has been 
assimilated to that class wherein the gift is to named 


beneficiaries, and held, despite the 


v. McMahon, 2 C.&I. 528; 
er, 94 L.J.Ch. 196. 


Ont.—Re Anderson, 19 Ont.W.Ni 
192; Re McKenzie, 12 Ont.W.N. 159. 


And see cases supra § 1263 note 70. 


“A bequest to a number of persons 
not named, but answering a general 
description, is a gift to them as a 
class. This rule of construction is 
intended to settle the testator’s inten- 
tion, unless the will itself shows that 
he intended otherwise.” In re Har- 
eis Orne Estate, 51 A. 976, 977, 202 Pa. 


{a] Direction to distribute residue 
under intestate laws has been held a 
elass gift. In re McGovran’s Estate, 
42 A. 705, 190 Pa. 375. 


[b] Gift to descendants bearing 
particular family name.—In re Rob- 
erts, 19 Ch.D. 250. 


81. Calhoun y. Thompson, 155 S.E. 
183, 171 Ga. 286; Stahl v. Emery, 127 
A. 760, 147 Md. 123; In re Doherty’s 
Will, 237 N.Y.S. 558, 227. App.Div. 
265; Industrial Trust Co. v. McLaugh- 
lin, 117 A. 428, 44 R.I. 350. 


[a] In Tennessee (1) it has been 
said that the courts will eagerly seize 
on any expressions in the will to 
avoid a class gift construction and 
seek to find some provision which will 
sustain a gift to the beneficiaries in- 
dividually (Malone v. McGruder, 8 
Tenn.Civ.A. 526), (2) and that very 
slight circumstances are sufficient to 
show that the testator did not intend 
his gift to go to the class, as a unit, 
but to different individuals (Malone y. 
McGruder, supra). 


82. Smith v. Haynes, 89 N.E. 158, 
202 Mass. 531. 


83. Ga.—Payne v. Rosser, 53 Ga. 
662. 


Tll.— Blackstone v. Althouse, 116 N. 
EB. 154, 278 Ill. 481,. L.R.A.1918B 230. 


Me.+Perry v. Leslie, 126 A. 340, 
124 Me. 93. 


Md.—Newlin v. Mercantile Trust 
Co. of Baltimore, 158 A. 51, 161 Md. 
622. 


Mass.—F lye v. Jones, 186 N.E. 64. 


N.Y.—In re Gillespie’s Will, 135 N. 
EB. 824, 233 N.Y. 383; Williams v. Alt, 
L2o Ve NE. 2499, 2210: PNoae yoo. 4 Te 
King’s Estate, 93 N.H. 484, 200 N.Y. 
189, 34 L.R.A.N.S. 945, 21 Ann.Cas. 
412; In re Russell, 61 N.B. 166, 168 N. 
Y. 169, 7 Prob.Rep.Ann. 163; Staples 
v. Mead, 137 N.Y.S. 847, 152 App.Div. 
745; In re Watson’s Will, 258 N.Y.S. 
755, 144 Misc. 213 [mod on other 
grounds 262 N.Y.S. 394, 237 App.Div. 
625 (mod on other grounds 186 N.E. 
787, 262 N.Y. 284)]; In re Ralph’s 
Estate, 155 N.Y.S. 147, 91 Misc. 3738, 
15 Mills Surr. 183 [aff 160 N.Y.S. 
1143]; Chapeau’s Estate, Tuck. Surr. 
410. See In re Turner’s Will, 101 N. 
BE. 905, 208 N.Y. 261, Ann.Cas.1914D 
245 (to same effect). 


Pa.—In re Crozer’s BEstate, 101 A. 
801, 257 ‘Pa. 241; Reynolds’ Estate, 
11 Pa.Dist. 387. 


Tenn.—Jones v. Hunt, 34 S.W. 693, 


In re Scor- 


WILLS 


absence of spe- 


96 Tenn. 369; Alexander vy. Walch, 3 
Head 493;° Malone v. McGruder, 8 
Tenn.Civ.A. 526. 


Wis.—In re Johnson’s Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575. 


And see cases infra this note. 


[a] Devise or bequest to children, 
or widow and children, of testator (1) 
has been held, in a few jurisdictions, 
ordinarily to indicate a gift to them 
individually, in the absence of clear 
language of class gift, the failure to 
name the children in this connection 
being a circumstance of little im- 
portance (In re Russell, 61 N.E. 166, 
168 N.Y. 169, 7 Prob.Rep.Ann. 163; 
Marsh y. Consumers’ Park Brewing 
Co., 147 N.Y.S. 695, 162 App.Div. 256 
[rev 143 N.Y.S. 359, 82 Misc. 186]; 
Trowbridge vy. Coss, 110 N.Y.S. 1108, 
126 App.Div. 679. See Arnold v. Ar- 
nold, 11 B.Mon. (Ky.) 81, 93 [‘“We 
think that where a testator directs 
his property to be divided among all 
his children . he intends to de- 
vise to each an equal part, and the 
devise should have the same effect as 
if he had named them. If he intended 
to discriminate between them, he 
would naturally name or classify 
those for whom he was making pro- 
vision. But when he gives to all 
equally, it would not occur to an ordi- 
nary mind that it was necessary or 
even proper to name them, because 


each is already sufficiently designat- 


ed’’]), (2) and to differ to this extent 
from gifts to collaterals by words of 
group description (Shetter’s Est., 2 
Pa.Dist. 284). 


{b] Direction for ascertainment as 
of precedent time.—(1) Where the 
beneficiaries are indicated by group 
description, but, as a part of the de- 
scription, it is required that the mem- 
bers comprehended within the descrip- 
tion are those coming within its 
terms, at a definite time or on the hap- 
pening of a particular event prior to 
the making of the will, this has been 
held to be as distinct a designation as 
though the beneficiaries were describ- 
ed nominatim and to result in the 
same implication of a distributive 
gift as though they had been specifi- 
cally named (In re King’s Hstate, 93 
N.E. 484, 200 N.Y. 189, 34 L.R.A.N:S. 
945, 21 Ann.Cas., 412.° See In re At- 
water, 143 N.Y.S. 778, 82 Misc. 130 
{recognizing rule, but distinguishing 
on the facts]), (2) but no such result 
is compelled by a gift to a group de- 
seribed as children of a person de- 
ceased (Viner v. Francis, 2 Bro.Ch. 
658, 29 Reprint 365, 2 CoxCh. 190, 30 
Reprint 88). 


[ce] Gift to group incapable of en- 
largement, as where the basis of se- 
lection consists in the beneficiaries’ 
being the children of persons bearing 
some particular relation to the testa- 
tor, and the ancestors of such benefi- 
ciaries are dead at the date of the 
will, to the testator’s knowledge, so 
that no more persons of the class 
named can come into being, has, at 
least in some jurisdictions, been con- 
sidered to import an individual, rath- 
er than a class, gift. Blackstone v. 
Althouse, 116 N.E. 154, 278 Ill. 481, L. 
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cific nomination, to indicate a distributive, rather 
than a class, gift,°* and the same result has been 
-reached where the provision, although not designat- 
ing beneficiaries by name, contemplates separate, 
distinct, and independent legacies of particular sums 
to members of the group.** It is the settled,®° gener- 
al®® rule that, where bequests or devises are made 
to beneficiaries designated by name, they take as in- 
dividuals rather than as a class*’ in the absence of a 
contrary intention appearing elsewhere from the 


R.A.1918B 230; Auger v. Tatham, 61 
N.B. 77, 191 Ill. 296, 7 Prob.Rep.Ann. 
43 [rev 92 Ill.App. 194]; In re Ralph’s 
Hstate, 155 N.Y.S. 147, 150, 91 Misc. 
373, 15 Mills Surr. 183 [aff 160 N.Y-S. 
1143]; In re Crozer’s Estate, 101 A. 
801, 257 Pa. 241; Reynolds’ Estate, 11 
Pa.Dist. 387; Alexander v. Walch, 3 
Head (Tenn.) 493. See Cooper’s Es- 
tate, 13. Pa.Dist.. 127, 29 Pa.Co.. 425: 
In re Barnshaw, 15 Wkly.Rep. 378 
(both to same effect). 


[d] Specification of number (1) 
comprising members of the group 
named is equivalent in effect to a 
designation of them by name (Cha- 
peau’s Est., Tuck.Surr. (N.Y.) 410. 
See Flye v. Jones, (Mass.) 186 N.E. 
64 [to same effect]), (2) but, despite 
its use, gifts have been held to be 
to a class where such an intention was 
apparent on a construction of the 
whole will (Smith v. Haynes, 89 N. 
E. 158, 202 Mass. 531. See Thomas 
v. Thomas, 51 S.W. 111, 149 Mo. 426, 
73 Am.S.R. 405 [where the language 
of the will expressly contemplated 
possible alterations in number after 
its execution]). 


fe] Use of singular number.— 
Where the testator left a remainder 
to the life tenant’s “son,” not naming 
him, and he had only one son living 
at the time of the will and of the tes- 
tator’s death, the intention was to 
give to him as an individual and, not 
to make a class gift. Hamaker v. 
Charles, 80 Pa.Dist. 229. 


84. In re Helme’s Estate, 123 A. 
43, 95 N.J.Eq. 197; Starling’s Ex’r v. 
Price, 16 Ohio St. 29. See In re Hop- 
kins’ Hst., 252 N.Y.S. 488, 140 Misc. 
795 (to same effect). 


[a] Rule applied.—Where, under 
a trust for accumulations for the 
benefit of grandchildren, they are giv- 
en two thousand five hundred dollars 
each as they severally attain the age 
of twenty-one years, such gifts, be- 
ing separate and independent, were 
not gifts to a class. In re Helme’s 
Estate, 123 A. 43, 95 N.J.Eq. 197. 


85. In re Carter’s Estate, 213 N.W. 
392, 203 Iowa 603; In re Young’s Es- 
tate, 232 N.Y.S. 427, 133 Misc. 454. 


86. Ashley v. Lester, 183 N.E. 498, 
281 Mass. 261; Hobbs v. Chesley, 146 
N.E. 261, 251 Mass. 155; Williams 
v. Punchard, 104 N.E. 574, 217 Mass. 
237; Frost v. Courtis, 45 N.E. 687, 167 
Mass. 251; In re Young’s Estate, 22% 
N.Y.S. 427, 183 Misc. 454. 


87. Cal.—In re Kelleher’s Estate, 
272 P. 1060, 205 Cal. 757; In re Kunk- 
ler’s Estate; 12%-'P. 48, 163) Cals 797; 
In re Murphy’s Estate, 106 P. 230, 157 
Cal. 68, -137 Am.S.R. 110; In re Hit- 
tell’s Estate, 75 P. 53, 141 Cal. 432; 
O’Neil v. Ross, 277 P. 123, 98 Cal.App. 
306. 


Conn.—Ritch v. Talbot, 50 A. 42, 74 
Conn. 137. See Bolles y. Smith, 39 
Conn. 217 (recognizing rule). 


Ga.—Cochran vy. Groover, 118 S.E. 
865, 156 Ga. 323 [foll Cochran vy. 
White, 118 §.BH. 873, 156 Ga. 340]; 
Richardson y. Burns, 83 S.E. 788, 142 
Ga. 779. 
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will,’* particularly when the naming is accompanied 
by a statement or indication of the respective share 


WILLS 


shares; Buy 


each is to receive,®® such as, for instance, that the 


Ill.— Beal v. Higgins, 135 N.E. 759, 
303 Ill. 370; Volunteers of America 
v. Peirce, 108 N.E. 318, 321, 267 Til. 
406 [rev 187 Ill.App. 428, and quot 
eyed: Mills v. Sawyer, 227 I11.App. 


ian, —Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230. 


Ky.—Struss y. Fidelity & Columbia 
Trust Co., 206 S.W. 177, 179, 182 Ky. 
106 [quot Cye]. 


Me.—Hay v. Dole, 111 A. 713, 119 
Me. 421; Blaine v. Dow, 89 A. 1126, 
111 Me. 480. 


Md.—Newlin vy. Mercantile Trust 
eas of Baltimore, 158 A. 51, 161 Md. 


Mass.—Ashley v. Lester, 183 N.E. 
498, 281 Mass. 261; Hobbs v. Chesiey, 
146 N.E. 261, 251 Mass. 155; Boston 
Safe Deposit & Trust Co. v. Reed, 118 
N.E. 333, 229 Mass. 267; Williams v. 
Punchard, 104 N.E. 574, 217 Mass. 
237; Bryant v. Flanders, 87 N.E. 574, 
201 Mass. 373, 14 Prob.Rep.Ann. 131; 
Brost ww. (‘Courtis, 45 INcH. 687, 167 
Mass. 251. See Jackson v. Roberts, 
14 Gray 546 (recognizing rule). 


Mich.—In re Coots’ Estate, 234 N.W. 
141, 253 Mich. 208. See In re Ives’ 
Estate, 148 N.W. -727, 182 Mich. 699 
(recognizing rule); Hatt v. Green, 147 
N.W. 593, 180 Mich. 383 (to same ef- 
fect). 

Miss.—Marx v. Hale, 95 So. 441, 131 
Miss. 290. 


Mo.—Burford y. Aldridge, 63 S.W. 
109, 65 S.W. 720, 165 Mo. 419, 6 Prob. 
Rep.Ann. 636; Romjue vy. Randolph, 
148 S.W. 185, 166 Mo.App. 87. 


N.J.—In re Cella’s Estate, 155 A. 
263, 108 N.J.Eq. 496 [aff 162 A. 593, 
111 N.J.Eq. 356]; Camden Safe De- 
posit, etc., Co. v. Fricke, 1383 A. 882, 
99 N.J.Eq. 506; Traverso v. Traverso, 
133 A. 705, 99 N.J.Hq. 514 [aff 137 A. 
919 mem, 101 N.J.Eq. 308 mem]; 
Elizabeth Trust Co. v. Clark, 126 A. 
604, 96 N.J.Eq. 550; Redmond v. Gum- 
mere, 119 A. 631, 94° Nid. Bq. 2163 
Aitken v. Sharp, SUR IN: 91352193. ON. 
Eq. 336; Stetson v. Kinch, 112 A. 847, 
92 N.J.Eq. 362. See Clark igs More- 
hous, 70 A. 307, 74 N.J.Eq. 658 (recog- 
nizing rule). 


N.Y.—Carley v. Harper, 114 N.E. 
351, 219 N.Y. 295 f[rearg den 114 N.BE. 
1062, 219 N.Y. 654]; Langley v. West- 
chester Trust Co., 73 N.E. 44, 180 N.Y. 
326, 10 Prob.Rep.Ann. 457; Herzog Vv. 
Title Guarantee, etc., Co., 69 N.E. 283, 
177 N.Y. 86, 67 L.R.A. 146; Jones v. 
Hand, 79 N.Y.S. 556, 78 App.Div. 56 
{aff 67 N.E. 1084, 175 N.Y. 519]; Mc- 
Donald v. McDonald, 75 N.Y.S. 674, 71 
App.Div. 116; Hornberger v. Miller, 
50 N.Y.S. 1079, 28 App.Div. 199 [aff 57 
N.E. 1112, 163 N.Y. 578]; Shangle v. 
Hallock, 39 N.Y.S. 619, 6 App.Div. 55; 
In re Muir, 46 Hun 557; In re Hart- 
mannsgruber’s Will, 261 N.Y.S. 787, 
146 Misc. 85; In re Deaken’s HEst., 257 
INSYc Sasso 143> Mise. 64751 Ina re 
Young’s Estate, 232 N.Y.S. 427, 133 
Misc. 454; Lincoln Trust Co. v. Ad- 
ams, L717 "N.Y.S. 889, 107 Misc. 639; 
In re Deming’s Will, 174 N.Y.S. 172, 
106 Mise. 133; In re Myers, 162 N.Y.S. 
119, 98 Misc. 108; In re Pearsall’s Es- 
tate, L5SENWY.S. 595,91" Mise. 2725 15 
Mills Summ 1515); Ogden v. Ogden, 82 
N.Y.S. 710, 40 Misc. 473; In re Riches, 
15 N.Y.S. 937, 37 Misc. 464, 2 Mills 
Surr. 549; In re Munter’s Will, 44 N. 
Y.S. 605, 19 Misc. 201; Mount v. 


Mount, 3 N.Y.S. 190; Betts v. Betts, 
4 Abb.N.Cas. 317, 57 How.Pr. 355 note; 
Kerr v. Dougherty, 59 How.Pr. 44 
[mod on other grounds 17 Hun 341 
(aff 79 N.Y. 827)]. See In re Red- 
mond, 100 N.Y.S. 347, 50 Misc. 74 (to 
same effect); Heartt v. Livingston, 
14 Hun 285; In re Hawley’s Will, 136 
N.Y.S. 330, 76 Mise. 81; Monson v. 
Paine, 50 N.Y.S. 38, 22 Misc. 639 (all 
three cases recognizing rule). But 
see Howard y. Barnes, 65 How.Pr. 122 
(to contrary effect). 


N.C.—Wooten v. Hobbs, 86 S.E. 811, 
170 N.C. 211; Twitty v. Martin, 90 N. 
Cm, 643" Toddavn Drove Gan Nees 7s 08 
Mebane v. Womack, 55 N.C. 293. 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir.Ct. 278, 12 Ohio Cir.Dec. 131. See 
Wiley v. Bricker, 21 Ohio Cir.Ct. 109, 
11 Ohio Cir.Dec. 429 (dictum to same 
effect). 


Pa.-—In re French’s Estate, 140 A. 
549, 292 Pa. 37; In re Sharpless’ Es- 


tate, 63 A. 884, 214 Pa. 335; Loeser’s 
Hstate, 2 Pa.Dist.&Co. 250; Bate- 
man’s Hst., 21 Pa.Dist. 475; Martin’s 


Hst., 16 Pa.Dist. 521. See In re Bil- 
lings’ Estate, 110 A. 767, 268 Pa. 67 
(recognizing rule); Stiles’s Estate, 15 
Pa.Dist.&Co. 363 (to same effect). 


R.I.—Winsor v. Brown, 136 A. 434, 
48 RA 2005) Mowry Vv. Tart, 90 A 
ST5 a ei SoG, sheds nae PaUOtALOviete 
Church wv. .Church, 235A. 3025) 15) (Rak. 
138. See Hazard y. Stevens, 88 A. 
980, 36 R.I. 90, 98 [quot Cyc]; Chese 
Wee ecknaMm,) 2a.A, \ oo, Le Ute depo oo 
(both recognizing rule). 


Tex.——Hagood v. Hagood, (Civ. 
App.) 186 S.W. 220, 187 S.W. 228. 

Va.—Kent v. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310. 


Wash.—Denton y. Schneider, 142 P. 
9, 80 Wash. 506. 


Wis.—In re Johnson’s Hstate, 225 
INEWe (S185 199 Wish 154,8 7.0 PACER: 
575. 

Eng.—In re Whiston, [1924] 1 Ch. 


122 [mod on other grounds [1923] 2 
Ch. 253]; Barber v. Barber,3 Myl.&C. 
688, 14 Eng.Ch. 688, 40 Reprint 1091. 


Ont.—In re Shannon, 19 Ont.L. 39, 
13 Ont.W.R. 378, 1003; Re James, 16 
Ont.W.N. 87. 


See Fowler v. Whelan, 144 A. 63, 84 
N.H. 453, 75 A.L.R. 752 (recognizing 
rule); Malone v. McGruder, 8 Tenn. 
Civ.A. 526 (dictum to same effect). 


a see cases supra § 1263 note 


[a] Basis for rule. “This in- 
terpretation results in such case, not 
because of any technical rule which 
arbitrarily imposes a definite mean- 
ing upon the expression, but because 
the expression ciearly and unequivo- 
eally indicates this and nothing else:” 
In re Sharpless’ Estate, 63 A. 884, 885, 
214 Pa. 335. 


[b] Bequest to members of family 
is not presumed to be to them as a 
class when the legatees are named. 
Traverso v. Traverso, 138 A. 705, 99 


N-J.Eig: 54) [att 137 Ay 919) 101 Ne. 
Eq. 308]. 
[c] Full names need not be given 


in order to bring this rule into op- 
eration, a designation by the given 
names of the beneficiaries being suf- 
ficient for that purpose. McDonald 
v. McDonald, 75 N.Y.S. 674, 71 App. 
Divi. 116: 


[§ 1264 


cift is to be divided among or between them in equal 
designation in this manner prima facie 


88. Cal.—In re Kelleher’s Estate, 
Zen Ps L060. 205 ,Caly (57, slim re vin 
phy’s Estate, 106 P. 230, 157 Cal. 63, 
137 Am.S.R. 110; In re Hittell’s Hst., 
75 RP. 53, 141 Cal. 432. 


Ill.— Volunteers of America. v. 
Peirce, 108 N.E. 318, 267 Ill. 406 [rev 
187 Ill.App. 428]. 


Kan.—Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230. 


Me.—Hay v. Dole, 111 A. 713, 119 
Me. 421. 


N.J.—Elizabeth Trust Co. v. Clark, 
126 A. 604, 96 N.J.Eq. 550; Stetson 
Vv. Kinch, 112A. 847, 92° N. Je eq. S62; 
Pennsylvania Co. for Insurance on 
Lives and Granting Annuities v. 
Riley, 104 A. 225, 89 N.J.Eq. 252; Se- 
curity Trust Co. v. Lovett, 79 A. 616, 
78 N.J.Eq. 445. 


N.Y.—Moffett v. Elmendorf, 46 N.E. 
$45, 152 INV. 415, 257) AimrS. Rep ors 
Prob.Rep.Ann. 474; Hornberger v. 
Miller, 50 N.Y.S. 1079, 28 App.Div. 
VO9M att oT Nsw wli63s eNeye Toisas 


Matter of Muir, 46 Hun 557; In re 
Deming’s Will, 174 N.Y.S. 172, 106 
Misc 133; Mount v. Mount, 3 N.Y.S. 


190; Betts v. Betts, 4 Abb.N.Cas. 317, 
57 How.Pr. 355 note. 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir.Ct.,-2%8, £2 Ohio \Cir:-Decx lst. 


R.I.—Church v. Church, 23 A. 302, 
BEGIN Be Is al Bite 


See In re Carter, 213 N.W. 392, 203 
Iowa 663 (recognizing rule). 


89. Iowa.—In re Carter, 213 N.W. 
392, 203 Iowa 603; Westerfelt v. 
Smith, 211 N.W. 380, 202 Iowa 966. 


Kan.—Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230. 


Miss.—Marx v. Hale, 95 So. 441, 181 
Miss. 290. 

N.J.—U. S. Trust Co. vy. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Aitken vy. 
Sharp, 115 A. 912, 93 N.J.Eq. 336. 


N.Y.—In re Fassig’s Est., 143 N.Y. 
S. 494, 82 Misc. 234, 11 Mills Surr. 72; 
Ogden v. Ogden, 82- N.Y.S. 710, 40 
Mise. 473; In re Riches, 75 N.Y.S. 
937, 37 Mise. 464, 2 Mills Surr. 549; 
Kerr v. Dougherty, 59 How.Pr. 44 
[mod on other grounds 17 Hun 341 
(aff 79 N.Y. 327) ]). 


so. Conn.—Rockwell y. Bradshaw, 
34 A. 758, 67 Conn. 8. 


Me.—Hay v. Dale, 111 A. 713, 119 
Me. 421. See Cook v. Stevens, 134 A. 
eee 125 Me. 878 (dictum to same ef- 

ect). 


Mass.—Ashley v. Lester, 183 N.BE. 
498, 281 Mass. 261; Hobbs v. Ches- 
ley, 146 N.E. 261, 251 Mass. 155; Bos- 
ton Safe Deposit, etc, Co. v. Reed, 
118 N.E. 333, 229 Mass. 267; Frost v. 
Courtis, 45 N.E. 687, 167 Mass. 251. 


N.J.—Redmond vy. Gummere, 119 A. 
631, 94 N.J.Eq. 216; Stetson v. Kinch, 
112 A. 847, 92 N.J.Eq. 362. 


N.Y.—Moffett v. Elmendorf, 46 N.E. 
845, 152 N.Y. 475, 57 Am.S:R. S20 yee 
Prob. Rep. Ann. 474: Hornberger |v. 
Miller, 50 N.Y.S. 1079, 28 App.Div. 
199 [aft 57 Ni BE. 1112, 163 N.Y. 578]; 
Shangle v. Hallock, 39 N.Y.S. 619, 6 
App.Div. 55; In re "Myers, 162 N.Y.S. 
119, 98 Misc. 108; In re Pearsall’s 
Est., 155 N.Y.S. 59, 91 Mise. 212. 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir.Ct. 278, 12’ Ohio Cir.Dec. 131. 


Inequality of shares as confirma- 


For later cases, developments and changes in the law see aallonitiona: same title and section number. 


- 


§ 1264] 


indicates®! and raises the presumption®? or a very 
strong inference of®* an intention to give to them as 
A gift to a person or persons named 
and to others by terms of group description, while 
prima facie not to all of the beneficiaries as a single 
class,°* may be so;°* there may also be a composite 
class arising where a single provision makes a gift 
to beneficiaries classified by the language thereof in- 
There is, however, no ab- 
solute requirement that all of a number of benefici- 
aries for whom a particular provision is made must 
take as individuals or else they must all take as a 
single class, and it has been held in appropriate cas- 
es that the gift is intended as to a named or identi- 
fied beneficiary, or beneficiaries, as an individual 
gift, while to others, included by terms of group de- 
scription under the same identical provision, it is a 


individuals. 


to two or more groups.°°® 


tion, of intention to give distributive- 


ly see infra § 1265 text and notes 
61, 62. 

91. Rockwell v. Bradshaw, 34 A. 
USS s peso ~ Conn. se Friederichs v. 


Friederichs, 218 N.W. 271, 205 Iowa 
505; In re Carter’s Estate, 213 N.W. 
392, 203 Iowa 603; In re_Cella’s Es- 
tate, 155 A. 263, 108 N.J.Eq. 496 [aff 
162 A. 593, 111 N.J.Eq. 356]; Blizabeth 
Trust’ Co. v. Clark; 126 ,A. 604,96 
N.J.Eq. 550; Dildine v. Dildine, 32 N. 
eLiGa oe ecko e Ves eck. 13a. Ps Maks 
76 Wash. 548. 


92. Me.—Strout v. Chesley, 132 A. 
211, 125 Me. 171. See Cook v. Stevens, 
134 A. 195, 125 Me. 378 (dictum to 
same effect). : 


BE. 489, 266 Mass. 454. 


N.J.—In re Cella’s~Hstate, 155 A. 
263, 108 N.J.Eq. 496 [aff 162 A. 593, 
Tit NSE) 3567+ Us So Trust ‘Coy; 
Jamison, 148 A. 398, 105 N.J.Eq. 418; 
Pennsylvania Co. for Insurance on 
Lives & Granting Annuities v. Riley, 
104 A. 225, 89 N.J.Eq. 252; Security 
Trust Co. v. Levett, 79 A. 616, 78 N. 
J.Eq. 445. 


N.Y.—Moffett v. Elmendorf, 46 N. 
BE 84b= 152 NeYs 475, 57 Am-S:R. 629; 
2 Prob.Rep.Ann. 474; In re McCaf- 
ferty’s Will, 254 N.Y.S. 789, 142 Misc. 
371 [aff 257 N.Y.S. 978, 236 App.Div. 


678]; In re Deming’s Will, 174 N.Y.S. 
172, 106 Mise. 133; Mount v. Mount, 
SNOY.S. £910: 


Pa.—In re Abbey’s Estate, 28 Pa. 
Dist. 59. 


Va.—Kent v. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310. 


93. In re McCafferty’s Will, 254 N. 
Y.S. 789, 142 Misc. 371 [aff 257 N.Y.S. 
978, 236 App.Div. 678]. See In re 
Griffiths’ Will, 179 N.W. 768, 172 Wis. 
630 (to same effect). 


94. Kingsbury v. Walter, [1901] A. 
Celsia fate L899] ez. Ch. sro eBut 
see Cole v. Creyon, 10 S.C.Eq. 311, 26 
Am.D. 308 (dictum to contrary). 


95. Conn.—Mitchell v. Mitchell, 
47 A. 325, 73 Conn. 303, 6 Prob.Rep: 
Ann. 223. 

Ga.—Davis v. Sanders, 51 S.E. 
123 Ga. 177, 11 Prob.Rep.Ann. 408. 


N.Y.—Manier v. Phelps, 15 Abb.N. 
Cas. 123. 

R.I.—Oulton v. Kidder, 128 A. 674. 

Va.—Saunders v. Saunders, 63 S.E. 
410, 109 Va. 191. 


FEng.—Kingsbury v. Walter, [1901] 
A.C. 187 [aff [1899] 2 Ch. 314, and 
foll In re Scorer, 94 L.J.Ch. 196]; 
In re Mervin, [1891] seCNpLot. 


298, 


WILLS 


Ont.—Hamilton 
Lewis, 4 Ont. 18. 


“A gift to a class does not lose its 
character as a class gift because some 
of the individuals of the class are 
named.” Davis v. Sanders, 51 S.E. 
298, 123 Ga. 177, 11 Prob.Rep.Ann. 408. 


[a] Revocation of gift to named 
individual merely removes him from 
the class and leaves those indicated 
by group description as the class. 
Saunders v. Saunders, 63 S.E. 410, 
LOGOS Vian E9AG 


96. Ky.—Rogers v. Burgess, 251 S. 
W. 980, 199 Ky. 766. 


N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328. 


N.J.—Rowley v. Currie, 120 A. 653, 
94 N.J.Eq. 606. 


. N.Y.—Bisson v. West Shore R. Co., 
38 N.E. 104, 143 N.Y. 125; In re Title 
Guarantee, etc., Co., 144 N.Y.S. 889, 
159 App.Div. 803 [aff 142 N.Y.S. 1070, 
81 Misc. 106]; Manier v. Phelps, 15 
Abb.N.Cas. 123. 


N.C.—Jones v. Oliver, 38 N.C. 369. 
Pa.—Keene’s Est., 16 Pa.Dist. 538. 


Eng.—Kingsbury v. Walter, [1901] 
A.C. 187 [aff [1899] 2 Ch. 314]. 


[a] “And also.”—A provision for 
a gift to a described group ‘‘and also” 
to another described group indicates 
an intention to unite the two as a 
composite class rather than to desig- 
nate two classes as the objects of 
bounty. Rowley v. Currie, 120 A. 653, 
$4 N.J.Eq. 606. 


97. Conn.—O’Connell v. Reming- 
ton, 128 A. 710, 102 Conn. 401. 


Ill.— Beal v. Higgins, 135 N.E. 759, 
303 Ill. 370. 

Iowa.—l1n re Whittaker’s Estate, 
157 N,W. 135, 175 Iowa 718. 

Md.—Newlin v. Mercantile Trust 
ee of Baltimore, 158 A. 51, 161 Md. 
622. 

N.Y.—Vincent v. Newhouse, 83 N.Y. 
505. 


N.C.—Lockhart v. Lockhart, 56 N.C. 


Boys’ Home _v. 


205; Henderson v. Womack, 41 N.C. 
437. 

Pa.—Peale’s Est., 11 Phila. 147, 33 
Leg.Int. 374. 


S.cC.—Mobley v. Mobley, 67 S.E. 
556, 85 S.C. 319; Cole v. Creyon, 10 
S.C.Eq. 311, 26 Am.D. 308. 


Wis.—In re Pierce’s Estate, 188 N. 
W. 78, 177 Wis. 104. 

But see Malone v. McGruder, 8 
Tenn.Ciy.A. 526, 549 (‘‘all of our cases 


hold . if any one of 
[the beneficiaries] is named or iden- 
tified the class doctrine does 
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class gift,97 the questions as to whether that is the 
case, and, if so, which beneficiaries take individual- 
ly and which as a class being ruled in each case by 
the ordinary rules for the determination of whether 
a class or a distributive gift was intended;°* and 
similarly a will may ereate different classes of per- 
sons to share in the preperty, each class where it does 
so being treated as a unit in distributing the property 
devised or bequeathed.®® 


Descriptive terms accompanying or referable to 
designation by name. 
beneficiaries, and terms appropriate to deseribe 
groups or classes, not only may be used separately, 
but may be, and frequently are, employed together ;* 
when that is done, the designation by name being 
preceded or followed by words expressive of some 
common relation or status, and there is nothing to in- 


Designation by name of the 


not apply’’). 

[a] Distributive gifts with con- 
tingent substitutionary gifts to class- 
es.—Redmond vy. Gummere, 119 A. 
631, 94 N.J.Eq. 216. 


98. See supra text and notes 76— 
93; and infra § 1265. 


[a] Differentiation of one bene- 
ficiary by the making of a gift over 
which can operate as to all other 
beneficiaries, but, by reason of the 
nature of his relationship to the tes- 
tator, not to him, is significant to 
show that he was not intended to con-, 
stitute one of a class with the other 
beneficiaries provided for under the 
same clause. In re Pierce’s Estate, 
188 N.W. 78, 177 Wis. 104. 


Gifts to certain persons and rela- 
tives of other persons as made per 
capita or per stirpes see infra § 1320. 


99. Conn.—Ruggles v. Randall, 38 
A. 885, 70 Conn: 44; Farnam v. Far- 
nam, 2 A. 325, 5 A. 682, 53 Conn. 261; 
Warner’s Appeal, 39 Conn. 253; Tal- 
cott v. Talcott, 39 Conn. 186. 


Ga.—Fulghum vy. Strickland, 51 S.E. 
a5" 123 Ga. 258, 11 Prob.Rep.Ann. 
40 


Me.—In re Ruggles’ Estate, 71 A. 
933, 104 Me. 333. 

Md.—Plummer v. Shepherd, 51 A. 
173, 94 Md. 466; Dulany v. Middleton, 
19 A. 146, 72 Md. 67. 

Mo.—Record v. Fields, 55 S.W. 1021, 
155 Mo. 314. 


N.Y.—Tucker v. Bishop, 16 N.Y. 


402; Overton y. Wilson, 141 N.Y.S. 
130, 156 App.Div. 22; In re Keogh, 98 
N.Y.S. 433, 112 App.Div. 414 [mod 


95 N.Y.S. 191, 47 Misc. 37, and aff 79 
N.EB. 1109, 186 N.Y. 544]; In re Haw- 
ley’s Estate, 1386 N.Y.S. 330, 76 Misc. 
81, 9 Mills Surr. 115; In re Keenan, 
38 N.Y.S. 426, 15 Misc. 368, 1 Gibb. 
Surr. 458. 


Ohio.—Stearns v. Brandeberry, 9 
Ohio App. 300, 29 Ohio C.A. 349. 


Or.—Roelfs’ Cousins v. White, 147 
Pe bS.e DMOT. aos 


R.I.—Branch v. De Wolf, 95 A. 857, 
38 R.I. 395; Darling v. Witherbee, 90 
ANUT5I, 753, 36° R.11459" fqnrot! Gyels 
Hazard v. Stevens, 88 A. 980, 36 R.I. 
90, 98 [quot eyed; Tillinghast v. An- 
drews, 11 R.I. 


Tex. Eee v. Zea, 55 S.W. 798, 
22 Tex.Civ.App. 509. 


[a] Class gift with contingent 
substitmtionary gift to subclass.— 
Pee Vv. Johnson, 5 N.H. 520, 141 Mass. 


Division per capita or per stirpes 
see infra §§ 1312-1321. 


1. See cases infra note 2. 
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dicate a contrary 


nated beneficiaries,? 


clause employs, 


2. Cal.—In re Murphy’s Estate, 106( W. 380, 381, 202 Iowa 966; 
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In re Hittell’s Est., 
432. 


68, 1387 Am.S.R. 110; 
T5eP IS 3,7 14 Cak 


Conn.—Morris v. Bolles, 31 A. 5388, 
65 Conn. 45. 


Ga.—Richardson v. Burns, 83 S.E. 
788, 142 Ga.779. 

Iowa.—Friederichs v. Friederichs, 
218 N.W: 271, 205 Iowa 505; In re 
Carter’s Estate, 213 N.W. 392, 203 
Iowa 603; Westerfelt v. Smith, 211 N. 
W. 380, 202 Iowa 966. 


Kan.—Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230. 


i Mass.—Ashley v. Lester, 183 N.E. 
498, 281 Mass. 261; Hobbs v. Chesley, 
146 N.E. 261, 251 Mass. 155. 


N.Y.—In re Barrett’s Estate, 116 N. 
Y.S. 756, 132 App.Div. 134, 63 Mise. 
484, 7 Milis Surr. 188; In re "Rochester 
Trust, SLC COs 222) IN. Yass so 065 ed 
Misc. 318; Lincoln Trust Co. vy. Adams, 
177 N.Y.S. 889, 107 Misc. 639; In re 
Pearsall’s Est., 155 N.Y.S. 59, 91 Misc. 
2025. DA’ ce Helling 147 INiY.S. 799, 
84 Mise. 684. See Hoppock Vv. Tucker, 
59 N.Y. 202 [aff 1 Hun 132, 3 Thomps. 
&C. 653] (recognizing rule). 


N.C.—Mebane v. Womack, 55 N.C. 
293. 


Ohio.—Jewett v. Jewett, 21 Ohio 
@imCt 278, 12, Ohio, Cir. Deerri31. 


R.I.—Winsor v. Brown, 136 A. 434, 
48 R.I. 200; Church v. Church, 23 A. 
302, 15 R.I. 138. See Chase v. Peck- 
ham, 22 A. 285, 17 R.I. 385 (recogniz- 
ing rule). 


8.C.—Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477. 


Tex.—Hagood v. Hagood, 
App.) 186 Sw. 220, 187 SW. b2 


Va.—Kent v. Kent, 55 S.E. AL 106 
Va. 199, 12 Prob.Rep.Ann. 310. 


Wash.—-Denton v. Schneider, 142 P. 
9, 80 Wash. 506; Peck v. Peck, [87 P. 
137, 76 Wash. 548. 


Hng.—In re Whiston, [1924] 1 Ch. 
122 [mod on other grounds [1923] 2 
Che 253 1. 


“Assuming that the lan- 
guage used in the clause in question 
is capable of two different legal mean- 
ings ‘> . mention . by 
name and a devise to them ‘in equal 
shares will control the description. 
: . If words, which, standing 
alone, would be effectual to create a 
class, are followed by equally opera- 
tive words of devise to devisees by 
name and in definite proportions, the 
law infers, from the designation by 
name and mention of the share each 
is to take, that the devisees are to 
take individually and as tenants in 
common.” In re Murphy’s Estate, 106 
P. 230, 233, 157 Cal. 63,.137 Am.S.R. 
110 [quot Westerfelt v. ‘Smith, 211 N. 


cine 


intention, the gift ordinarily is to 
the individuals and not to a elass,? following in that 
regard the rules generally applied to gifts to desig- 
and the class description is 
merely added by way of, and serves the purpose of, 
identification of the individual beneficiaries,* or of an 
indication of the reason for making the provision.° 
Similarly, where the testator, having designated by 
name or equivalent specification in one part of the 
will a number of persons who do in fact possess a 
common status or common attributes, by a subsequent 
as a convenience to avoid repetition 
of the names, the appropriate term descriptive of 
such common status, the subsequent provision is still 


WILLS 


contrary intent; 


Peck “v. 
Peck. 13% PB. 137, 76 Wash 648,2556] 


“The addition of the term ‘brothers’ 
can no more make of the two broth- 
ers named a class, as it seems to us, 
than it could be so said if, in a given 
case, a testator residing in a commu- 
nity of different nationalities should 
devise property to the Americans, 
John Doe and Richard Roe, or to two 
named individuals ‘colored.’ Such 
terms by no means could be reason- 
ably construed as intending a devise 
to ‘all of the Americans’ or ‘all of the 
colored persons,’ as the case might be, 
in the community.’ Hagood v. Ha- 
eee (Tex.Civ.App.) 186 S.W. 220, 


ined See supra text and notes 85-— 


4 Cal.—In re Murphy’s Estate, 
Tee Pie230;9 Ub Caly G3e U3 zapAmeS. me 


Iowa.—In re Carter’s Estate, 213 
N.W. 392, 203 Iowa 603; Westerfelt 
v. Smith, 211 N.W. 380, 202 Iowa 966, 


Mass.—Ashley v. Lester, 183 N.E. 
498, 281 Mass. 261; Hobbs v. Chesley, 
146 N.E. 261, 251 Mass. 155. 


N.Y.—Moffett v. Elmendorf, 46 N. 
H. 845, 152 N.Y. 475, 57 Am.S.R. 529, 
2 Prob. Rep.Ann. 474; In re Rochester 
Trust, etcat Cos 222 N.Y.S. 2567129) 
Misc. 318; In re Pearsall’s Est., 155 
Nis: 09) 591 Mises 2127 yin Trey Bars 
rett’s Hstate, 116 N.Y.S. 756, 68 Misc. 
124] [aff 116 N.Y.S. 756, 132 App.Div. 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir.Ct. 278, 12 Ohio Cir.Dec. 131. 


Pa.—Kessler’s Estate, 7 Pa.Dist.& 
ree 465; Bateman’s Est., 21 Pa.Dist. 

S.C.—Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477. 

Tex.—Hagood v. Hagood, peony; 


App.) 186 S.W. 220, 187 S.W. 22 


Va. 
Va. io 12 Prob.Rep.Ann. 310. 


Wash.—Denton v. Schneider, 
9, 80 Wash. 506. 


5. rn re Hittell’s Hst., 75 P. 58, 141 


142 P. 


6. I1].—Blackstone v. Althouse, 116 
154, 278 Ill.) 481, L.R.A,1918B 


Ky.—Carroll v. Carroll, 58 S.W.(2d) 
670, 248 Ky. 386. 


Me.—Perry v. Leslie, 126 A. 340, 
124 Me. 93. 
Md.—Barnum y. Barnum, 42 Md. 


251. 


Pa.—In re Crozer’s Hstate, 101 A. 
801, 257 Pa. 241; Wenzel’s Hst., 12 Pa. 
DISte Ges 


Tenn.—Malone y. McGruder, 8 Tenn. 


“ 
ta 
pA pate 
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regarded as being made individually rather than to 
the class,® at any rate where reference is specifically 
made to the clauses naming or indicating the bene- 
ficiaries in every subsequent place where the collec- 
tive term is employed.? 


[§ 1265] (b) Circumstances Qualifying, Avoid- 
ing, or Confirming Usual Effect. 
of a gift to beneficiaries individually arising from 
their designation by name§® is not conelusive® or con- 
trolling,!® but yields to,1! and may be rebutted’? or 
controlled by,!* language in the will manifesting a 


The presumption 


and it does not prevent a construc- 


tion that the gift is to a classt* and will not prevail 
if it appears from the whole will that the testator’s 


Civ.A. 526. 


Tex.—Burch y. McMiilin, (Civ. App.) 
15 S.W.(2d) 86. 


7. In re Hoffman’s Will, 94 N.E. 
990, 201 N.Y. 247; In re Clark’s Es- 
tate, 197 N.Y.S. 824, 120 Misc. .191; 
In re Keenan, 38 N.Y.S. 426, 15 Misc. 
368, 1 Gibb.Surr. 458; Chapeau’s Est., 
Tuck.Surr. (N.Y.) 410; In re French's 
Estate, 140 A. 549, 292 Pa. 37; Hill v. 
Chapman, 3 Bro.Ch. 391, 29 Reprint 
603, 1 Ves.Jr. 405, 30 Reprint 408. 


8 See supra § 1264. 


9. U.S.—Walker v. First 
ores Bank, 12 F.(2d) 896, 
( 


Cal.—In re Murphy’s Estate, 106 P. 
230, 157 Cal. 63, 137 Am.S.R. 110. 


Mass.—Springfield Safe Deposit & 
Trust Co. v. Dunn, 136 N.E. 622, 243 
ee 7; Jackson v. Roberts, 14 Gray 
5 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Security 
Trust Co. v. Lovett, 79 A. 616, 78 N. 
J.Eq. 445. See Stetson v. Kinch, 112 
mie 92 N.J.Eq. 362 (recognizing 
rule 


N.Y.—In re Young’s Estate, 232 N. 
Y.S. 427, 183 Mise. 454. 


See Rockwell v. Bradshaw, 34 A, 
758, 67 Conn. 8; In re Griffiths’ Will, 
179 N.W. 768, 172 Wis. 630 (both rec- 
ognizing rule). 


10. In re McCafferty’s Will, 254 N. 
Y.S. 789, 142 Mise. 371 [aff 257 N.Y.S. 
978, 236 App.Div. 678]; Rhode Island 
Hospital TrustCov iw.) Calef; 112 “Ay 
787, 43 R.I. 518. See Moffett v. Elm- 
endorf, 46 N.E. 845, 152 N.Y. 475, 57 


Trust, 
75 A.L.R. 


Am.S.R. 529,01 2 Prob. Rep.Ann, 474 
(recognizing rule). 
11. Cal—aIn re Murphy’s Estate, 


ave: Py 9230; 257 Calk, 163) 13% Am.S.R. 


Conn.—Bolles y. Smith: 39 Conn. 


DU. 
Mass.—Springfield Safe ‘Deposit, 
etc., Co. v. Dunn, 136 -N.B. .622, 248 


Mass. is durOS Lave Courtis, 45 N.E. 687, 
167 Mass. 251; Schaffer v. Kettell, 14 
Allen 528. 


Mich.—In re Ives’ 
727, 182 Mich. 699. 


N.Y.—Heartt v. Livingston, 14 Hun 
285; In re Hawley’s Estate, 136 NOS 
Ss. 330, 76 Misc. 8i; Monson v. Paine, 
50 N.Y.S. 38, 22 Misc. 639. 


12. In re McCafferty’s Will, 254 N. 
Y.S. 789, 142 Misc. 371 [aff 257 N.Y.S. 
978, 286 App.Div. 678]. See Moffett 
Vv. Elmendorf, 46. N.B. 845, 152 NVY. 
475, 57 Am.S.R. 529, 2 Prob. Rep. Ann, 
474 (recognizing rule). 


13. Strout v. Chesley, 132 1 
125 Me. 171. 4 et 


14. Walker v. First Trust & Sav- 


Estate, 148 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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intention was that the persons named were to take 
in that mannert® and that the enumeration or des- 
ignation was merely for the purpose of fixing with 
certainty the members of the class,!® unless the spee- 


ification made leaves no open end 


those designated or to admit others.17 
conclusive of a class gift that the testator has used 
language of group description merely, without nam- 
ing or definite identification of the beneficiaries in 
The absence of any language appropriate 
to the characterization or description of beneficiaries 
as a class confirms the construction that the gift is 
intended to be made to them individually,*® although 
The cireumstance that the 
testator was acquainted with the names of the per- 
sons coming within the group description has been 
noticed as confirmatory of the construction that by 


terms.1§ 


it is not conclusive.?° 


failure to name them in the will he 


ings Bank, 12 F.(2d) 896, 75 A.L.R. 
757; Boynton v. Boynton, 165 N.E. 
489, 266 Mass. 454; Jackson v. Rob- 
erts, 14 Gray (Mass.) 546. See In re 
Sharpless’ Hstate, 63 A. 884, 214 Pa. 
335 (recognizing rule). 


15. Ga.—Springer vy. Congleton, 30 
Ga. 976. 


Ky.—Melton v. Sellars, 181 S.W. 
346, 167 Ky. 704. See Struss v. Fidel- 
ity, ete., Trust Co., 206 S.W. 177, 182 
Ky. 106 (recognizing rule). 


Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 


Mass.—Boynton v. Boynton, 165 N. 
E. 489, 266 Mass. 454;-Sears v. Brown, 
135 N.B. 874, 241 Mass. 523; Schaffer 
v. Kettell, 14 Allen 528; Jackson v. 
Roberts, 14 Gray 546. See Ashley v. 
Lester, 183 N.E. 498, 281 Mass. 261; 
Boston Safe Deposit, etc., Co. v. Reed, 
118 N.E. 333, 229 Mass. 267; Williams 
Vv. Punchard, 104 N.E. 574, 217 Mass. 
237 (all three recognizing rule); An- 
derson v. Bean, 107 N.®.. 964, 220 Mass. 
860; Swallow v. Swallow, 44 N.E. 
132, 166 Mass. 241 (both to same ef- 
fect). 


Mich.—In re Hunter’s Estate, 180 
N.W. 364, 212 Mich. 380; In re Ives’ 
Estate, 148 N.W. 727, 182 Mich. 699. 


N.H.—Fowler v. Whelan, 144 A. 63, 
83 N.H. 453, 75 A.L.R. 752; Brewster 
v. Mack, 44 A. 811, 69 N.H. 52; Hall 
v. Smith, 61 N.H. 144. 


Nei We- Se hrust:'Co. v.. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Security 
Trust Co. v. Lovett, 79 A. 616, 78 N.J. 
Eq. 445. See Dildine v. Dildine, 32 
N.J.Eq. 78 (recognizing rule). 


N.Y.—Hoppock v. Tucker, 59 N.Y. 
202° Taft 1° Hun 1325.3 ~Thomps.&C. 
653]; Page v. Gilbert, 32) Hun 301; 
In re Young’s Estate, 232 N.Y.S. 427, 
133 Misc. 454; In re Hawley’s Estate, 
136 N.Y.S. 330, 76 Mise. 81; In re But- 
ler’s Estate, 100 N.Y.S. 487, 50 Misc. 
229, 5 Mills Surr. 366; Roosevelt v. 
Porter, 73 N.Y.S. 800, 36 Misc. 441. 


Pa.—In re Billings’ Estate, 110 A. 
767, 268 Pa. 67. See Abbey’s Estate, 
28 Pa.Dist. 59 (recognizing rule). 


R.I.—Rhode Island Hospital Trust 
Co. v. Calef, 112 A. 787, 43 R.I. 518; 
Hazard v. Stevens, 88 A. 980, 36 RL. 


90, 98 [quot Cyc]; Chase v. Peckham, 
22.A. 285, 17 R.F. 385. 
Eng.—In re Mervin, [1891] 3 Ch. 


197. 


See Blackstone v. Althouse, 116 N. 
EB. 154, 278 Ill. 481, L.R.A.1918B 230 
(dictum to same effect); In re Car- 
ter’s Estate, 213 N.W. 392, 203 Iowa 
603; Peck v. Peck, 187 P. 137, 76 
Wash. 548 (both recognizing rule); 
Ewing v. Ewing, 2 S.C.Eq. 451 (where 
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eift.21 


to eject any of 
Neither is it 


intended a class 


the provision was for the testator’s 
named children and the child then 
en ventre sa mere, each child to be 
entitled to his proportionate share on 
majority or marriage, and the latter 
clause was held-to evince an intention 
to make a class gift to children so as 
to entitle one thereafter conceived and 
born). 


{a] Intention to create class lega- 
cy must clearly appear when legatees 


are named. Abbey’s Estate, 28 Pa. 
Dist. 59. 
[b] Nature of property.—At times 


the nature of the property given may 
suggest that, although the beneficia- 
ries are named, the intention is to 
give to them as a class, as where 
family heirlooms, apparel, or keep- 
sakes of a deceased relative, or the 
like, are concerned. Merrill v. Win- 
chester, 113 A. 261, 120 Me. 203; Fow- 
ler v. Whelan, 144 A. 63, 83 N.H. 453, 
T5 ALR. 752. 


16. Roosevelt v. Porter, 73 N.Y.S. 
800, 36 Misc. 441; Page v. Gilbert, 32 
Hun (N.Y.) 301; In re Billings’ Es- 
tate, 110 A. 767, 268 Pa. 67; Hazard 
v.. Stevens, 88 A. 980, 36 R.I. 90, 98 
[quot Cye]. 


[a] Where some only of particular 
group are intended as objects of boun- 
ty, a limitation of the class by nam- 
ing those contemplated, accompany- 
ing use of the descriptive terms, for 
the purpose of exclusion of others 
answering the general description, is 
not inconsistent with a class gift. 
Roosevelt v. Porter, 73 N.Y.S. 800, 36 
Mise. 441; Page v. Gilbert, 32 Hun 
(N.Y.) 3013, Hazard v. Stevens, 88 A. 
eae 36 hig 90. 


re Coots’ Estate, 234 N.W. 
fai. "93 "Mich. 208. 


18. Stahl v. Emery, 127 A. 760, 147 
Md. 123; Marsh v. Consumers’ Park 
Brewing Co., 147 N.Y.S. 695, 162 App. 
Div. 256 [rev 143 N.Y.S. 359, 82 Misc. 
186]; Cooper’s Estate, 13 Pa.Dist. 127, 
29 Pa.Co. 425; Wenzel’s Estate, 12 Pa. 
Dist. 63; Reynolds’ Estate, 11 Pa. Dist. 
387. See Manhattan Real Estate, etc., 
Assoc. v. Cudlipp, 80 N.Y.S. 993, 80 
App.Div. 532 (to same effect). And 
see supra § 1264. 


19. Sleeper v. Larrabee, 165 N.E. 
121, 266 Mass. 320; Wessborg v. Mer- 
rill, 162 N.W. 102, 195 Mich. 556, L. 
R.A.1918E 1074; Philbert v. Campbell, 
296 S.W..1001, 317 Mo. 556; Moffett v. 
Elmendorf, 46 N.E. 845, 152 N.Y. 475, 
57 Am.S.R. 529, 2 Prob.Rep.Ann. 474; 
In re Deming’s Will, 174 N.Y.S. 172, 
106 Mise. 133. See In re Henderson’s 
Estate, 119 P. 496, 161 Cal. 353 (dis- 
tinguishing a cited case from the in- 
stant one on the ground that that case 
contained no element of a class des- 
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While a number of persons named in one 
place in the will and grouped by descriptive words in 
a subsequent provision take individually under the 
latter clause where the description is intended mere- 
ly to refer to the named persons** and particularly 
where specific reference is made to the prior partic- 
ularization,?* such prior gifts to named persons in 
various independent provisions seriatim do not com- 
pel a construction that the subsequent provision op- 
erates as a distributive gift;?*+ where the persons 
named in the prior clause include others besides 
those answering the group description or fail to in- 
clude some who might qualify under it, the difference 
in the composition of the groups lends support to a 
construction that a class gift is contemplated by the 
later provision,?® which derives additional strength 
from the absence of any words of reference back in 
such provision.?° 


ignation). 


20. Kingsbury v. Walter, [1901] A. 
C. 187 [aff [1899] 2 Ch. ~314]. See 
Sleeper v. Larrabee, 165 N.E. 121, 266 
Mass. 320 (recognizing rule). See to 
same effect Rhode Island Hospital 
Prust) Co. Vi Calet 12) Aj. (e840 Menke 
518 (holding a gift to those in fact 
constituting a class by name only 
without group terms, at least where 
one person who would otherwise come 
within the same class is excluded, 
may manifest only an intent to make 
the class membership certain). 


21. Lyman vy. Sohier, 164 N.E. 460, 
266 Mass. 4. See Records v. Fields, 
55 S.W. 1021, 155 Mo. 314 (to same 
effect); Wenzel’s Estate, 12 Pa.Dist. 
63 (dictum to same effect). 


22. See supra § 1264 text and 
note 6. 


23. See supra § 1264 text and 
note 7. 


24. Cal.—In re Henderson’s Estate, 
LL9 P4961 61 Calas boa 


Conn.—Webster v. Welton, 1 A. 633, 
53 Conn. 183. 


Ill.—Carroll v. Wilkerson, 249 Ill. 
App. 98. 

Eng.—Moffatt v. Burnie, 18 Beav. 
211, 52 Reprint 83. 


Ont.—-Hamilton 
Lewis, 4 Ont. 18. 


25. Webster v. Welton, 1 A. 633, 
53 Conn. 183; Fitz Roy v. Richmond, 
27 Beav. 186, 54 Reprint 72. 


[a] Thus (1) a gift in one clause 
of specific personalty to named grand- 
children did not compel a construc- 
tion that a gift in another to the tes- 
tator’s ‘grandchildren’ was made dis- 
tributively rather than to a class, 
since, by itself, the latter expression 
was Sufficient to admit of the inclu- 
sion of children of the named son not 
included under the former clause and 
the differing phraseology afforded evi- 
dence of a different intention and of 
a deliberate use to accomplish a dif- 
ferent result. Webster v. Welton, 1 
A. 633, 53 Conn. 183; Moffat v. Burnie, 
18 Beav. 211, 52 Reprint 838. (2) 
Where a gift of specific personalty 
was to the testator’s three named sons 
and his named daughter, by a first 
marriage, and the gift of the residue 
to his sons, without naming them, the 
noninclusion of the daughter and the 
broadening of the group to include po- 
tentially sons by the testator’s second 
marriage resulted in a construction 
that the gift was not made distribu- 
tively to sons named in the prior pro- 
vision but to the testator’s sons as a 
class. Fitz Roy v. Richmond, 27 
Beay. 186, 54 Reprint 72. 


26. Fitz Roy v. Richmond, supra. 
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Common attributes. 


construction that a gift is to 


27. Walker v. First Trust, etc., 
Bank, 12 F.(2d) 896, 75 A.L.R. 757; 
Blackstone v. Althouse, 116 N.E. 154, 
LOG eee Sheth ASA) TRAE 1918B_ 230; 


Kingsbury Me Walter, £1901] A.C. 187 
{aff [1899] 2 Ch. 314]. And see infra 
text and notes 28, 29. 


“A class, in its ordinary accepta- 
tion, is a number or body of persons 
with common characteristics or in 
like circumstances, or having some 
common attribute, and, as applied to 
a devise, it is generally understood to 
mean a number of persons who stand 
in the same relation to each other or 
to the testator. -.) Lhe ‘devise 
to a class must be to a number of 
persons answering some general de- 
Scription or having some common 
characteristics or relation to the tes- 
tator. Prima facie, a gift to 
a class is one consisting of persons 
who are included and comprehended 
under some general description and 
bear some relation to the testator or 
have some common relation to each 
other.’’ Blackstone vy. Althouse, su- 
pra. 


28. Smith v. Haynes, 89 N.E. 158, 
202 Mass. 531; In re Ives’ Estate, 148 
N.W. 727, 182 Mich. 699; In re Scorer, 
94 L.J.Ch. 196. And see cases infra 
this note. 


[a] Illustrations.—(1) Where a 
gift was to three persons designated 
by name, the fact that all three were 
the testator’s daughters and that they 
were his married daughters having 
children was a circumstance aiding to 
rebut the presumption that the gift 
nominatim was distributive and to 
support a construction that it was to 
the beneficiaries as a class. Walker 
Ve Mirst lrustwete., Bank, 12° C20) 
896, 75 A.LR. 757. (2) Where aligift 
was to the testator’s nieces, nephews, 
and half brother, it was held that, 
while the nieces and nephews did not 
form a class together with the half 
brother, as between themselves there 
was such a common relationship with 
tne testator and they were so grouped 
together in the descriptive clause of 
the will that the nieces and nephews 
did constitute one _ class. In re 
Pierce’s Estate, 188 N.W. 78, 177 Wis. 
104. (3) Where a gift was to a ner- 
son named and the children of anoth- 
er named person, and the beneficiaries 
all were the testator’s nieces and 
nephews and were his only nieces and 
nephews, that circumstance was ma- 
terial to show that the gift was toa 
class despite the naming of one mem- 
ber. Kingsbury v. Walter, [1901] A. 
C: 187 Laff [1899] 2 Ch. 314]. 


29. Ill.—Blackstone v. Althouse, 
116 N.E. 154, 278 Ill. 481, L.R.A.1918B 
230. 


Me.—Strout v. Chesley, 132 A. 211, 
125 Me. 171. 

Pa,—Abbey’s Estate, 
ie 


Wash.—Denton v. Schneider, 142 P. 
9, 80 Wash. 506; Peck v. Peck, 137 
P, 137, 76 Wash. 548. 


Eng.—Barber v. Barber, 3 Myl.&C. 
688, rv Eng.Ch. 688, 40 Reprint 1091. 


Man.—In re Forbes’ Estate, 26 Man. 


28 Pa.Dist. 


One test often employed to 
aid the determination is whether the beneficiaries 
have common attributes,27 the possession thereof 
being regarded as in some measure indicative or con- 
firmatory of a class gift,?® while their absence mili- 
tates against such a construction;?® but the exist- 
ence of such attributes does not in all cases compel a 
a class,®° nor does a 
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230. 
And see cases infra this note. 


[a] Rule applied.—(1) Where a 
gift was to the testatrix’s brothers 
and sisters and named foster children, 
the absence of any common relation- 
ship between the beneficiaries either 
toward each other or with the testa- 
trix supported a construction of an 
individual, rather than a class, gift. 
Blackstone v. Althouse, 116 N.E. 154, 
278 Til. 481, L.R.A.1918B 230. (2) 
Where a gift was to a named niece 
and a named cousin, not differentiat- 
ed asa class by the terms of the will, 
the circumstance, while not conclu- 
Sive, militated against treating the 
gift to them as one to a _ elass. 
Sleeper v. Larrabee, 165 N.H. 121, 266 
Mass. 320. (3) Where the testator 
gave his residuary estate to his wife 
and his niece, there was no class 
named and the gift was not a class 
gift. Philbert v. Campbell, 296 S.W. 
1001, 317 Mo. 556. (4) Where the tes- 
tator made provision in one clause 
for four of his sons by name but 
there was no evidence showing that 
they possessed attributes common to 
themselves not shared by others of 
his sons, it was held that, the four 
not in fact constituting a class, the 
gift was to them individually and not 
as a claSs. Elizabeth Trust Co. v. 
Clark, 126 A. 604, 96 N.J.—q. 550. (5) 
Where the testator left property to 
two of his brothers naming them and 
describing them as brothers, but had 
otner brothers, the fact that there 
were Such. other brothers and that 
nothing appeared as to the possession 
of any special attributes setting off 
those named from the others of them 
was a circumstance supporting the 
construction that the gift was not to 
a class. Hagood v. Hagood, (Tex. 
Civ.App.) 186 S.W. 220, 187 S.W. 228. 
(6) Where a gift was to nieces, neph- 
ews, and a half brother, it was held 
that the half brother was not a mem- 
ber of a class composed of himself 
and the nieces and nephews, since, 
while they bore a common relation 
to the testator and to each other, he 
bore a different relation to both and 
had no common characteristics with 
them except that all were blood rela- 
tives. In re Pierce’s Estate, 188 N.W. 
78, 177 Wis. 104. (7) Where the tes- 
tator named six persons as executor 
and under his residuary clause made 
a contingent gift to those of them 
who should qualify, and some only 
of them qualified, it was held that, as 
they did not constitute any class to 
which a name could be given other 
than that of residuary legatees, not 
being even the executors as a class 
since, while such in fact, they were 
not all of those so contemplated by 
the testator, that circumstance forti- 
fied the construction of a distributive 
gift. Barber v. Barber, 3 Myl.&C. 688, 
14 Eng.Ch. 688, 40 Reprint 1091. 


30. Conn.—Rockwell v. Bradshaw, 
34 A. 758, 67 Conn. 8. 


Mass.—Thompson v. Martin, 183 N. 
FE. 51, 281 Mass. 41; Boston Safe De- 
posit, ete., Co. v. Reed, 118 N.E. 333, 
229 Mass. 267; Williams v. Punch- 
ard, 104 N.B. 574, 217 Mass. 237. 
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difference in the beneficiaries’ relations to the testa- 
tor or as between themselves always compel a hold- 
ing of a distributive gift.*? 

Words of severance. 
language of severance dissipating the idea of unity 
involved in the elass gift doctrine indicates that the 
gift was intended individually rather than as one to 
a class,’ or as made to several classes rather than 


It has been held that any 


N.J.—Redmond v. Gummere, 119 A. 
631, 94 N.J.Eq. 416; Aitken v. Sharp, 
115 A. 912, 93 N.J.Eq. 336; Pennsyl- 
vania Co. for Insurance on Lives and 
Granting Annuities v. Riley, 104 A. 
225, 89 N.J.Eq. 252. See Security 
Trust Co. v. Lovett, 79 A. 616, 78 N. 
J.Eq. 445 (recognizing rule). 


Ohio.—Jewett v. Jewett, 21 Ohio 
Cir-Ct.. 278, 12° Ohio (CixDec, #32. 


Va.—Kent y. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310. 


See Davis v. Sanders, 51 S.E. 298, 
123 Ga. 177, 11 Prob.Rep.Ann. 408 
(dictum to same effect); Twitty. v. 
Martin, 90 N.C. 643 (to same effect). 


[a] Tlustrations.—(1) The facts 
that the testator inherited a certain 
sum from his father, and that the leg- 
atees mentioned in a codicil were his 
only cousins on his father’s side, were 
not enough, together with the facts 
and circumstances, to overcome the 
presumption that a gift to named leg- 
atees was to them as _ individuals. 
Boston Safe Deposit & Trust Co. v. 
Reed, 118 N.E. 333, 229 Mass. 267. 
(2) The circumstance that the testa- 
trix divided the residue into four 
equal pertions, dividing her will into 
paragraphs, and directed that one por- 
tion be divided between the several 
persons mentioned in each paragraph 
in fixed proportions, was insufficient 
to alter the usual rule that benefi- 
ciaries named take as individuals, and 
not as a class, even though the per- 
sons in each paragraph constituted 
separate branches of the testatrix’s 
relatives, and although the propor- 
tions given to each person bore a 
relation to the degree of his kinship 
with the testatrix. Aitken v. Sharp, 
115 A. 912, 93. N.J.Eq. 336. 


31. Sears v. Brown, 135 N.E. 874, 
241 Mass. 523; Manier vy. Phelps, 15 
AibbiNi. Cass” (Nix) 123. oSeer miyre 
Pox's: SAdm a, 0205." sNi ye Siey dbs Les 
Mise. 288 (gift to survivors of bro- 
ther, sister, and mother held to be 
gift to class); Saunders y. Saunders, 
638 S.H. 410, 109 Va. 191 (to same 
effect). 


[a] Thus (1) a legacy to a par- 
ent ‘‘and his children” has been held 
to make one class of parent and chil- 
dren and to effect a gift to them as a 
class. Mitchell v. Mitchell, 47 A. 325, 
73 Conn. 308, 6 Prob.Rep.Ann. 223. 
(2) A gift to named beneficiaries has 
been held a class gift, although some 
of them were nieces and others were 


grandnieces of the testatrix. Sears 
Ser 135 N.E. 874, 241 Mass. 
5 


Composite class see Supra § 1264 
text and note 96, 


In re Seebeck, 35 N.E. 429, 140 
N.Y. 24; Delafield v. Shipman, 9 N.E. 
184, 103 N.Y. 463, 18 Abb.N.Cas. 291; 
Marsh v. Consumers’ Park Brewing 
Co., 147 N.Y.S. 695, 162 App. Div. 256 
[rev 143 N.Y.S. 359, 82 Misc. 186]; 
Bowers v. Moore, 196 S.W. 147, 138 
Tenn, 132; Tate v. Tate, 148 S.W. 
1042, 126 Tenn. 169; Jones v. Hunt, 
34 S.W. 693, 96 Tenn. 369. See In re 
Helme’s Estate, 123 A. 48, 95 N.J.Eq. 
197 (to same effect). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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one composite class,** and hence that language sin- 
gling out particular ones of the beneficiaries for spe- 
cial consideration to the exclusion of others answer- 
ing the general description is significant to support 
the construction of a distributive gift,?+ but a mere 
verbal distinction has been held insufficient to de- 
stroy the class construction where there is no real 
and substantial distinetion intended ;> a specifica- 
tion of the address or residence of each beneficiary 
strengthens the construction of a distributive gift ;34 
so, although it does not compel such a construction,?* 
does a specification of their number; and provi- 
sions, in the will or codicils, as to the maintenance, 
support, or education of children made beneficiaries 
under the will, or of some of them, indicate that the 
testator had them in mind as individuals and intend- 
ed distributive gifts ;°° so, the exclusion by name of 
a particular individual who occupies the same status 
as those named as beneficiaries points to the infer- 
ence that the testator had individuals in mind as 
those to take and henee that the gift is distributive,?° 
although gifts by group description have been con- 
strued as class gifts despite exclusion by name of a 
person or persons otherwise answering the qualifica- 


[a] “Dear.”—Expressions of af- 
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same proportions as the latter, while 
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tions for membership within the group described.*! 
Conversely, the absence of words of severance or 
other expression denoting an intention of severance 
supports the construction that a provision not nam- 
ing the beneficiaries is a gift to a class.*? 

Power of appointment among the members, given 
to another, does not prevent a class construction.** 


Contingent substitutional provision does not in all 
cases compel a construction either that the gift is 
distributive‘? or that it is to a class;#® but such a 
gift, when made to the survivors of some other group, 
indicates that the primary gift is for the survivors 
of the first takers and so is to a class.*°® 


Use or omission of words of survivorship. So, 
where the language of a will clearly manifests a pur- 
pose that some usual and characteristic incident of a 
class gift, as, for instance, survivorship,**? shall not, 
but instead that some incident of individual gifts in 
severalty, such as the doctrine of lapse*® or repre- 
sentation,*® shall, apply to the particular gift in 
question, the provision strengthens materially the 
eonstruction that a gift to individuals and not one 
to a class is intended,®° and, in like manner, a com- 


Error in statement of number of 


“fection accompanying the term of 
group description, such as the word 
“dear,’’ do not constitute such a con- 
clusive indication that the testator 
‘had specific individuals, existing at 
the time of the will, in mind, as to 
prevent a construction that the gift 
is toaclass. De Veaux v. De Veaux, 
20 S.C.Hq. 283. 


Demonstrative words, such as 

“respective,” “viz,” ‘here 
named,” and the like, referring to the 
legatees severally (1) have been con- 
sidered as confirmation of a construc- 
tion that a gift is distributive. Mor- 
ris v. Bolles, 31 A. 538, 65 Conn. 45; 
Volunteers of America v. Peirce, 108 
N.E. 318, 267 Ill. 406 [rev 187 Ill.App. 
428]; Auger v. Tatham, 61 N.E. 77, 
191 Ill. 296, 7 Prob.Rep.Ann. 43 [rev 
92 Ill.App. 194]; In re Gillespie’s 
Will, 135 N.E. 824, 233 N.Y. 383; In re 
Turner’s Will, 101 N.E. 905, 208 N.Y. 
261, Ann.Cas.1914D 245; Delafield v. 
Shipman, 9 N.E. 184, 103 N.Y. 463, 18 
-Abb.N.Cas. 291; Loeser’s Estate, 2 
Pa.Dist.&Co. 250. See Stiles’ Estate, 
15 Pa.Dist.&Co. 363 (to same effect). 
(2) Such words do not, however, com- 
pel a construction that the gift was 
to the beneficiaries individually and, 
despite their use, the ordinary con- 
struction of a gift, by group descrip- 
tion without naming or identifying 
the beneficiaries, as a class gift may 
still be proper. Toucher v. Hawkins, 
123 S.E. 618, 158 Ga. 482. 


{c] Words expressive of or con- 
templating partition or separation of 
the corpus of the gift, such as a di- 
rection “to divide equally” or speci- 
fication that the property is “to be 
divided” (1) have been stressed as 
supporting a construction that a gift 
to named individuals is intended as 
one to individuals rather than a class 
(Boynton v. Boynton, 165 N.E. 489, 
266 Mass. 454), (2) but, in other cases, 
where the other terms of a will in- 
dicated a class gift to be intended, 
the provision has been held to be for 
a class despite the designation of ben- 
eficiaries accompanied by words of 
that character (In re Billings’ Estate, 
110 “A. 767, 268) Pa. 67. See In. re 
Brundrett’s Estate, 240 N.Y.S. 220, 
135 Mise. 574 [to same effect]). (3) 
A direction for division of the inceme 
pending distribution of the corpus, 
to the same beneficiaries and in the 
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superfluous since the income would, 
as a matter of course, follow the cor- 
pus, does not compel a holding that 
the gift of the corpus was to a class 
and not to individuals. In re Rus- 
sell, 61 N.H. 166, 168 N.Y. 169, 7 Prob. 
Rep.Ann. 163. 


33. Farnam v. Farnam, 2 A. 325, 5 
A. 682, 53 Conn. 261. 


84. Chapeau’s Estate, Tuck.Surr. 
(N.Y.) 410; Bowers v. Moore, 196 S. 
W. 147, 188 Tenn. 132; Tate v. Tate, 
148 S.W. 1042, 126 Tenn. 169. 


35. Kingsbury v. Walter, [1901] 
A.C. 187 [aff [1899] 2 Ch. 314]. 


[a] ®hus (1) where a gift was to 
a named niece and to others described 
as the children of a sistér~*when they 
should attain twenty-one, while the 
latter qualification, without more ap- 
pearing, might indicate a difference 
made between nieces, destructive of a 
class construction, it was held not to 
do so where it appeared that the niece 
named was twenty-one years of age 
at the time the will was made, or was 
nearly so, and the testator treated 
her, by other clauses, as if she had 
attained that age, for the purpese of 
the will. Kingsbury v. Walter, 
[1901] A.C. 187 [aff [1899] 2 Ch. 314]. 


[b] Gift by group description “in- 
cluding” named persons does not, by 
the specific inclusion, militate against 
the otherwise proper construction of 
the gift as a class gift where the 
persons thus included by name, while 
sStrietly members of the described 
class. have nevertheless something 
peculiar distinguishing them from 
others, as, for instance, where they 
are children by a different mother 
than their fellow class members, and 
the language may appropriately be 
taken as designed to prevent any 
question as to the intention that they 
are to be comprehended under the 
description. Shaw vy. McMahon, 2 C. 
&L. 528. 


36. Thompson y. Martin, 183 N.E. 
51, 281 Mass. 41; Jones v. Hunt, 34 
S.W. 693, 96 Tenn. 369. 


37. Heartt v. Livingston, 14 Hun 
ON ae 285; Shanks y., Mills, 25 S.c. 
358. 

38. Bancroft v. Fitch, 41 N.E. 661, 


164 Mass. 401; Stiles’ Estate, 15 Pa. 
Dist.&Co. 363. 


beneficiaries generally see supra § 
1195. 


Specification of number as_indica- 
tion, that gift by description is dis- 
tributive see supra § 1264 note 82 [da]. 


39. Marsh vy. Consumers’ Park 
Brewing Co., 147 N.Y.S. 695, 162 App. 
Div. 256 [rev 143 N.Y.S. 359, 82 Misc. 
186]; Bowers v. Moore, 196 S.W. 147, 
138 Tenn. 132. See In re Barnshaw, 
15 Wkly.Rep. 378; Re James, 16 Ont. 
W.N. 87 (both to same effect). 


40. Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477. 


41. Crawford v. Carlisle, 89 So. 
565, 206 Ala. 379; Carroll v. Wilker- 
son, 249 Ill.App. 98; Roosevelt v. Por- 
ter, 73 N.Y.S. 800, 36 Misc. 441; In re 
Billings’ Estate, 110 A. 767, 268 Pa. 
67; In re McGovran’s Estate, 42 A. 
705, 190 Pa. 375. And see cases in- 
fra this note. 


[a] Subsequent exclusions by 
codicil.—Heartt v. Livingston, 14 Hun 
(N.Y.) 285; In re McGovran’s Estate, 
42 A. 705, 190 Pa. 375; Shaw v. McMa- 
hon) * 2 C.&L, “528. 


42. Camden Safe Deposit, etc., Co. 
v. Fricke, 133 A. 882, 99 N.J.Eq. 506. 


43. Re McKenzie, 12 Ont.W.N. 159. 
44, Dove v. Johnson, 5 N.E. 520, 


141 Mass. 287; Reeves’ Estate, 8 Pa. 
Dist.&Co. 277; Tate v. Tate, 148 S.W. 
1042, 126 Tenn. 169; Saunders vy. 


Saunders, 63 S.E. 410, 109 Va. 191. 


45. Staples v. Mead, 137 N.Y.S. 847, 
152 App.Div. 745. 


46. In re Leverich’s Will, 210 N. 
Y.S. 605, 125 Misc. 130. 


47. Survivorship between members 
of class see infra § 1343. 


48. Applicability of doctrine of 
lapse by death of beneficiary to: 


Class gifts see infra § 2265. 
Distributive gifts see infra § 2264. 

49. Applicability to class gifts of 
eee of representation see infra § 

ve 

50. Hay v. Dole, 111 A. 713, 119 
Me. 421; Thompson y. Martin, 183 N. 
E. 51, 281 Mass. 41; Lewis’ Estate, 9 
Pa.Dist.&Co. 7$3. 


[a] Contingent additions to bene- 
ficiaries mamed.—A subsequent pro- 
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plete absence of any words of survivorship lends 
support to such a construction, both where the benefi- 
‘giaries are named®! and where they are not but oth- 
er provisions of the will also conduce to the construc- 
tion that the gift is distributive,®? although such 
omission is not conclusive against a class construc- 
tion.®* Conversely, the employment of any terms or 
 expregsions consistent with the incidents usual to a 
class gift but inconsistent with those proper to an 
individual gift indicates that the gift is to a class;°* 
and thus, where the testator employs words or ex- 
pressions indicative of survivorship in connection 


vision contingently contemplating 
the addition of others to those named, 
in the distribution of the fund, has 
been held inconsistent with the no- 
tion of survivorship and hence con- 
firmatory of a holding that the gift is 
to the named beneficiaries individual- 
ly. Thompson vy. Martin, 183 N.E. 51, 
281 Mass. 41. 


51. Cal.—In re Hittell’s Estate, 75 
P. 53, 141 Cal. 432. 


Pa cen vy. Dildine, 32. N.J.Eq. 


N.Y.—In re Seebeck, 35 N.E. 429, 
140 N.Y. 241; McDonald v. McDon- 
aida roeON,. Yas. 4614, 11. App, Div 116; 
In .re Farmers’ Loan, etc., Co., 125 
ING YES Ss. 6S) MISC. 12779. 


Pa.—In re Sharpless’ Estate, 63 A. 
884, 214 Pa. 335. 


Tex.—Hagood v. Hagood, (Civ.App.) | 


186 S.W. 220, 187 S.W. 228. 


Wash.—Denton v. Sehneider, 
P. 9, 80 Wash. 506; Peck v. Peck, 
124 137, 76 Wash. 548. 


Wis.—In re Griffiths’ Will, 
W. 768, 172 Wis. 630. 


Eng.—Barber v. Barber, 3 Myl.&C. 
688, 14 Eng:Ch. 688, 40 Reprint 1091. 


52. Wessborg v. Merrill, 162 N.W. 
102, 195 Mich. 556, L.R,A.1918E 1074; 
Manhattan Real Hstate, etc., Assoc. 
v. Cudlipp, 80 N.Y.S. 993, 80 App.Div. 
532; In re Pierce’s Estate, 188 N.W. 
78, 177 Wis. 104. 


53. Schaffer v. Kettell, 
(Mass.) 528. 


54. Walker v. First Trust & Savings 
Bank, 12 F.(2d) 896, 75 A.L.R. 757. 


_ [a] Life gifts of income.—(1) 
Words limiting a gift of income to 
the respective lives of the beneficiar- 
ies, directing its payment during their 
respective lives or its cessation at 
their respective deaths, or of like 
import, being inconsistent with pay- 
ments to the estates of the life ben- 
eficiaries after their deaths, but con- 
sistent with augmented payments to 
survivors, have been held to denote a 
class gift (Walker v. First Trust, 
ete., Bank, 12 F.(2d) 896, 75 A.L.R. 
157: Hughes v. Hughes, 167 N.E. 296, 
268 Mass. 214; Clarke v. Rathbone, 
109 N.B. 651, 321 Mass. 574; Ander- 
son v. Bean, 107 N.E. 964, 220 Mass. 
360; Meserve v. Haak, 77 N.E. 577, 
191 Mass. 220; Reeves’ Hstate, 8 Pa. 
Dist.&Co. 277), (2) but, despite such 
words being employed, it has been 
held, where the intent of the testator 
to make a distributive gift is other- 
wise manifest and where no survivor- 
ship is contemplated as between ben- 
eficiaries, that the gitt of income is a 
distributive and not a class gift 
(Struss v. Fidelity, ete., Trust Co., 206 
Sow. 177, 182 Ky.) 106); (3),and, on 
the other hand, it has been held that 
the omission of such words in con- 
nection with the gift of income does 
not require a holding that it was dis- 
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companying®* 


tributively intended (Springfield Safe 
Deposit, ete. Co. v. Dunn, 136 N.E. 
622, 243 Mass. 7), (4) even though, as 
to other gifts of income by other 
clauses in the will, a limitation of 
payments to the beneficiary's life is 
expressly stated (Springfield Safe De- 
posit, .ete., Coury. “Dunny (suprai),) (5) 
but it does support such a construc- 
ie (Flye v. Jones, (Mass.) 186 N.E. 


55. U.S.—Walker v. First Trust, 
oun Bank, 12 F.(2d) 896, 75 A.L.R. 


Ind.—Ditton v. Hart, 93 N.E. 961, 
U5) Ind.) 1815 


Mass.—Sears v. Brown, 135 N.E. 
874, 241 Mass. 523; Meserve v. Haak, 
77 N.E. SiGe 19 Mass. 220. 


N.H.—Hall v. Smith, 61 N.H. 144. 


N.Y.—In re Hogg’s Estate, 141 N. 
WISH 1195156 App, Divi Sou [rev 140 
INBYES. 604, 78 Mise. 706]; Schell v. 
Carpenter, 100 N.Y.S. 554, 50 Misc. 
ee 101 N.Y.S. 1142, 116 App.Div. 


Ont.—Hamilton Boys’ Home  v. 
Lewis, 4 Ont. 18. 
See Nance v. Richards, 11 Ky.L. 


952; Rhode Island Hospital Trust Co. 
Vv. Calef, 112 A. 787, 43 R.I. 518 (both 
to same effect). 


56. In re Billings’ Estate, 110 A. 
767, 268 Pa. 67. 


Reh See supra § 1264 text and note 


58. Thompson v. Martin, 183 N.B. 
51, 281 Mass. 41; In re Forbes, 26 
Man. 230. 


59. Rockwell v. Bradshaw, 34 A. 
758, 67 Conn. 8; Thompson v. Martin, 
183 N.E. 51, 281 Mass. 41. 


60. See cases supra notes 58, 59; 
and infra this note. 


[a] Effect of words directing or 
prescribing equality in sharing.—(1) 
Words indicating a particular divi- 
sion or proportion or defining the 
shares of the beneficiaries, such as 
“share and share alike,” “to be equal- 
ly divided,” “each one half,” ‘in 
equal parts,’ and similar expressions 
confirm and strengthen a construc- 
tion that a gift is intended individual- 
ly (Morris v. Bolles, 31 A. 538, 65 
Conn. 45; Payne v. Rosser, 53 Ga. 
662; Auger v, Tatham, 61 N.E. 77, 
191 Ill. 296, 7 Prob.Rep.Ann, 43 [rev 
92 Ill.App. 194]; Westerfelt v. Smith, 
211 N.W. 380, 202 Iowa 966; Strout 
v. Chesley,'.132. A. 211, 125 Me. 171; 
Hay v. Dole, 111 A. 7138, 119 Me. 421; 
Flye v. Jones, (Mass.) 186 N.E. 64; 
Boynton v. Boynton, 165 N.E. 489, 266 
Mass. 454; Loring v. Dexter, 152 N.E. 
356, 256 Mass. 273; Wessborg v. Mer- 
rill, 162 N.W. 102, 195 Mich. 556, L.R. 
A.1918E 1074; Traverso v. Traverso, 
133 A. 705, 99 N.J.Eq. 514 [aff 137 A. 
919, 101 N.J.Eq. 308]; Redmond vy. 
Gummere, 119 A. 631, 94 N.J.Eq. 216; 
Stetson v. Kinch, 112 A. 847, 92 N.J. 
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with the gift, the language used confirms a construc- 
tion that the gift was to a class, and has been held 
to assist in rebutting the presumption of a distribu- 
tive gift,°® and even to overcome it.°® 


Specification of shares or proportions. 
or subsequent®® 
amount or proportion which each beneficiary is to 
reecive, or description of his interest as a “share, 
strengthens the construction, arising from their des- 
ignation by name, that the gift is a distributive, rath- 
er than a class, gift,®° and this confirmation is es- 
pecially strong where such amounts or shares vary as 


An ac- 
mention of the 


59 


Eq. 362; Parker v. Glover, 9 A. 217, 
42 N.J.Eq. 559; Dildine v. Dildine, 32 
Ne 78; Moffett v. Elmendorf, 46 
845, 252° NA YA) 4757 557 Am.S.R. 
529, “2 Prob. Rep.Ann. 474: In re See- 
beck’s Estate, 35 N.E. 429, 140 N.Y. 
241; Delafield. v. Shipman, 
184, 103 N.Y. 463, 18 Abb.N.Cas. 291; 
Carley v. Harper, 151 N.Y.S. 1056, 166 
App.Div. 473, 14 Mills Surr. 438 [aff 
114 N.E. 351, .219 N.Y. 295]; Horn= 
berger v. Miller, 50 N.Y.S. 1079, 28 
App.Div. 199 Laff 57 ONE DVD2 163 
N.Y. 578]; In re McCafferty’s ‘Will, 
254 N.Y.S. 789, 142 Misc. 371 [aff 257 
N.Y.S. 978, 236 App.Div. 678]; In re 
Rochester Trust, ete., Co., 222 NiY.S: 
256, 129 Mise. 318; Lincoln Trust Co. 
v. Adams, 177 N.Y.S. 889, 107 Mise. 
639; In re Myers, 162 N.Y.S. 119, 98 
Misc. 108; In re Pearsall’s Estate, 155 
N.Y.S. 59, 91 Misc. 212; In re Riches, 
75 N.Y.S. 937, 37 Misc. 464, 2 Mills 
Surr. 549; Betts v. Betts, 4 Abb.N. 
Cas. (N.Y.) SU eo How.Pr. 355 note; 
Chapeau’s Estate, Tuck.Surr. (NY) 
410; Todd v. Trott, 64 N.C. 280; Loes- 


er’s Estate, 2 Pa.Dist.&Co. 250; Ab- 
bey’s Estate, 28 Pa.Dist. 59; Bate- 
man’s Estate, 21 Pa.Dist. 475; Haz- 


ard v. Stevens, 88 A. 980, 36 R.I. 90; 
Pecks We reck, Loi Peloton Vide he 
548. See Bolles v. Smith, 39 Conn. 
217; Smith v. Haynes, 89 N.E. 158, 
202 Mass. 531; Meserve vy. Haak, 17 
N.E. 577, 191 Mass. 220; Fowler v. 
Whelan, 144 A. 63, 65, 83 N.H. 453, 
75 A.L.R. 752; Henderson v. Womack, 
41 N.C. 437 [all five recognizing rule]; 
Ashley v. Lester, 183 N.H. 498, 281 
Mass. 261; Whiting v. Cook, 8 Allen 
(Mass.) 63; In re Hartmannsgruber’s 
Will, 261 N.Y-S. 787, 146 Misc. 85 [all 
three to same effect]), (2) and have 
been treated as tending to indicate a 
gift to individual beneficiaries, even 
though they are pointed out only by 
group description without designa- 
tion by name (Cooper’s Hstate, ey Pa. 
Dist: 127, 29° Pa.Co. 425; Reynolds’ 
Estate, 11 Pa.Dist. 387), (8) while 
their omission lends some support to 
a class gift construction (Swallow v. 
Swallow, 44 N.H. 132, 166 Mass. 241), 
(4) but such expressions are not con- 
clusive of a distributive gift and may 
be controlled by a manifestation of a 
contrary intention on the part of the 
testator so that, despite their pres- 
ence or employment, the gift may be 
construed as one made to a class 
(Walker v. First Trust, etc., Bank, 12 
¥.(2d) 896, 75 A.L.R. 757; Toucher vy. 
Hawkins, 123 S.E. 618, 158 Ga. 482; 
Carroll v. Wilkerson, 249 Ill.App. 98; 
Laisure v. Richards, 103 N.E. 679, 56 
Ind.App. 301; Stahl v. Emery, 127 A. 
760, 147 Md. 123; Springfield Safe 
Deposit, etce., Co. v. Dunn, 136 N.E. 
622, 243 Mass. 7; Smith v. Haynes, 
89 N.E. 158, 202 Mass. 531; Meserve 
v. Haak, 77 NE 577, 191 Mass. 220; 
Dove v. Johnson, 5 N.E. 520, 141 Mass. 
287; Jackson v. Roberts, 14 Gray 
(Mass. ) 546; In re Hunter's Estate, 
180 N.W. 364, 212 Mich. 380; Fowler 
v. Whelan, 144 A. 68, 83 N.H. 453, 75 
ALAR. 7525 ‘Trenton Trust, ete., Co. 
v. Sibbitts, 49 A. 530, 62 N.J.Eq. a a 


—— 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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between the beneficiaries,®t and especially where 
such differences are carried over into various sub- 
groups and their members allotted different sums as 
among themselves ;** but it does not compel a hold- 
ing of a class gift that the interest of a member of 
the group was termed a “share.” 


General scheme of will. Where the general 
scheme of the will contemplates a particular dispo- 
sition of the estate, such as limitation of the testa- 
tor’s bounty to his direct descendants,** or the de- 
scendants of some third person,®® equality of bene- 
fits as between groups taking under each of several 
persons bearing a common relationship to the testa- 
tor®® or between those claiming under one’s self and 
one’s spouse,°* or division of the total estate into 
distinct pareels or proportions and allotment of each 
parcel or proportionate share to a particular group 
of relatives or others as a unit,°® which will be ef- 
fectuated by holding the gift one to a class or to 
classes and defeated by holding it to be distributive, 
weight is accorded.that circumstance as confirming 
a class gift construction,®® although the clause, con- 
taining a particular devise or bequest, when taken 


In re Gorsch’s Estate, 169 N.Y.S. ;460, 80 Misc. 383. 
1064, 103 Misc. 156; Henderson v. 64 
Womack, 41 N.C. 437; Tate v. Tate, " 
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Springfield Safe Deposit, etc., 
Co. v. Dunn, 136 N.E. 622, 243 Mass. 7. 


[69 C.J.] 243 


alone would be construed as making a distributive 
gift;"° and, in the same way, a construction that the 
gift is distributive is proper where the general 
scheme of the will is consistent with and requires 
such a construction in order to give full effect to the 
plan entertained by the testator, even though par- 
ticular clauses, by themselves, might indicate a class 
gift.74 Where a class is so described as to be as- 
certainable only at the death of a cobeneficiary of 
the gift, but the testator’s design to make provision 
for such cobeneficiary while living is apparent from 
the will, that cireumstance is potent to show that 
she is to take along with, instead of as a member of, 
the class.7? 


Intention to exclude or limit. Where the will 
clearly indicates an intention to exclude, or to limit 
to a definite amount the share or shares of, a person, 
or persons, who would receive a share, or an aug- 
mented share, should the gift be construed as made 
to the beneficiaries individually, that circumstance 
has been held to lend some support to the construc- 
tion that the beneficiaries are to take as a class;7* 
and, where the exclusion or limitation will operate if © 


679, 56 Ind.App. 301; Newlin v. Mer- 
cantile Trust Co. of Baltimore, 158 A. 
51, 161 Md. 622. And see cases supra 


148 S.W. ae, 126 CH: AP aa He eat, é ae Fae notes 64-68. 
ilton Boys’ ome v. ewis, nt. - Springer v. ongleton, & ya, A f 
18.. See Strout v. Chesley, 132 A. 211,/976; Hazard v. Stevens, 88 A. 980, Ah aaisune Vv. Richards, 103 N.E. 
125 Me. 171; Loring v. Dexter, 152/36 R.I. 90. reels ae . PP. ous Hoppock v. 
N.E. 356, 256 Mass. 273 [both recog- Tucker, N.Y. 202 [aff 1 Hun 132, 
nizing rule]; Anderson v. Bean, 107 C 66. Taper stots Vv. Talcott, 39 | 3 Thomps.&C. 653]. 
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N.E. 964, 220 Mass. 360; Stevenson 
v. Lesley, 70 N.Y. 512 [aff 49 How.Pr. 
229, and mod 9 Hun 637]; Waterman 
WV. NewYork Mle Ins: ete;,, Co; 195. N. 
Y.S. 881, 119 Mise. 65 [aff 197 N.Y.S. 
438]; Heartt v. Livingston, 14 Hun 
(N.Y.) 285; In re Billings’ Estate, 
AWOMRAS MEO, 2h0Sie Eas pO > Frewen Vv. 
Relfe, 2 Bro.Ch. 224, 29 Reprint 123; 
Shaw v. McMahon, 2 C.&L. 528 [all 
seven to same effect]), (5) even 
though used in connection with dis- 
tributive “words such as_ “each” 
(Toucher v. Hawkins, 123 S.E. 618, 
158 Ga. 482), (6) the words in such 
ease indicating merely the proportion 
in which the members of the class 
shall take, without reference to the 
character of their interest in the fund 
(Walker v. First Trust, ete., Co., 12 
F.(2d) 896, 75 A.L.R. 757; Meserve 
v. Haak, 77 N.E. 577, 191 Mass. 220; 
Dove v. Johnson, 5-N.E. 520, 141 Mass. 
287. See Manier v. Phelps, 15 Abb. 
N.Cas. (N.Y.) 123 [to same effect]). 
(6) They may at times be an indica- 
tion that a provision makes class 
gifts to two or more classes of bene- 
ficiaries. Fulghum v. Strickland, 51 
S.E. 294, 123 Ga. 258, 11 Prob.Rep.Anmn. 
402; Laisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301; In re Ruggles’ 
Hstate, 71 A. 933, 104 Me. 333; In re 
Keogh, 98 N.Y.S. 433, 112 App.Div. 
414 [mod 95 N.Y.S. 191, 47 Misc. 37, 
and aff 79 N.H. 1109, 186 N.Y. 544]; 
Stearns v. Brandeberry, 9 Ohio App. 
300, 29 Ohio C.A. 349; Branch v. De 
Wolf, 95 A. 857, 38 R.I. 395. (7) Pro- 
vision that a gift to different groups 
shall be shared “jointly and equally” 
indicates a composite elass gift divis- 
ible per capita. Rogers v. Burress, 
251 S.W. 980, 199 Ky. 766. 


61. Corbett v. Skaggs, 207 P. 819, 
1d SKan S804 12 Sirk. WR. 2305 «In re 
Hoffman’s Will, 94 N.E. 990, 201 N.Y. 
247; Ogden v. Ogden, 82 N.Y.S. 710, 
40 Misc. 4738; Kerr v. Dougherty, 59 
How.Pr. 44 [mod on other grounds 17 
Hun 341 (aff 79 N.Y. 327)]. 


62. Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 12380. 


63. In re Sandhusen, 142 N.Y.S. 


Ga.—Fulghum y. Strickland, 51 S.B. 
rite 123 Ga. 258, 11 Prob.Rep.Ann. 

N.H.—Brewster v. Mack, 44 A. 811, 
69° N. HL.) 52. 


N.J.—Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445. 


N.Y.—Hoppock v. Tucker, 59 N.Y. 
202 [aff 1 Hun 132, 3 Thomps.&C. 
653]; In re Keegh, 98 N.Y.S. 433, 112 
App.Div. 414 [mod 95 N.Y.S. 191, 47 
Misc. 37, and aff 79 N.E. 1109, 186 N.Y. 
544]; In re Hawley’s Estate, 136 N. 
Y.S. 330, 76 Misc. 81; In re Keenan, 
38 N.Y.S. 426, 15 Misc. 368, 1 Gibb. 
Surr. 458. 


{a] In Pennsylvania (1) the rule 
as stated in the text was originally 
followed (Cunkle’s Estate, 1 Pearson 
436), (2) but in a later case the court 
of last resort held that, conceding 
that under a will manifesting clearly 
such a general design it might tend 
to show a class gift, yet, where the 
equality of division was only limited 
or contingent and the requisite limita- 
tion or contingency was not satisfied 
at the time the gift took effect, no 
such inference would be drawn to 
overthrow a distributive construction 
(In re Sharpless’ Estate, 63 A. 884, 
214 Pa. 335), (3) and later cases, pur- 
porting to follow this decision, have 
refused to allow a general scheme of 
proportionate distribution to over- 
come the effect of a designation by 
name of the members of the several 
groups (Martin’s Estate, 16 Pa.Dist. 
521). 


67. Swallow v. Swallow, 44 N.E. 
132, 166 Mass. 241. 


68. Schaffer v. Kettell, 14 Allen 
(Mass.) 528; Page v. Gilbert, 32 Hun 
(N.Y.) 301. Compare In re Whiston, 
[1924] 1 Ch. 122 [mod on other 
grounds [1923] 2 Ch. 253] (where the 
will was examined and held not to re- 
veal any such dominant intention and 
the gift was accordingly held distrib- 
utive). 


69. Laisure y. Richards, 103 N.E. 


71. Morris v. Bolles, 31 A. 538, 65 
Conn. 45; In re Seebeck, 35 N.H. 429, 
140 N.Y. 241. 


72. Newlin v. Mercantile Trust Co., 
158 A. 51, 161 Md. 622. 


73. U.S.—Walker vy. First Trust, 
oie Bank, 12 F.(2d) 896, 75 A.L.R. 


Mass.—Springfield Safe Deposit, 
ete., Co., Vv... Dunn, 136 N.E. 622,243 
Mass. 7; Swallow v. Swallow, 44 N.E. 
132, 166 Mass. 241; Jackson vy. Rob- 
erts, 14 Gray 546. 


Mich.—In re Ives’ Estate, 148 N.W. 
727, 182 Mich. 699. See In re Hunter’s 
Estate, 180. N.W. 364, 212 Mich. 380 
(to same effect). 


N.H.—Fowler v. Whelan, 144 A. 63, 
83 N.H. 453, 75 A.L.R. 752. 


N.Y.—Page v. Gilbert, 32 Hun 301: 
In re Young’s Hstate, 232 N.Y.S. 427, 
133 Mise. 454; Roosevelt v. Porter, 73 
N.Y.S. 800, 36 Misc. 441; Monson v. 
Paine, 50 N.Y.S. 38, 22 Misc. 639. See 
In re Hawley’s Estate, 136 N.Y.S. 330, 
76 Mise. 81 (applying the rule with 
reference to an intention to exclude 
in holding a gift to be to a number of 
classes rather than to all of their 
members distributively in a case 
where, by utter failure of one whole 
class, the part given it passed by in- 
testacy to the person intended to be 
excluded). 


er a ee v. McMahon, 2 C.&L. 


See Keene’s Estate, 16 Pa.Dist. 538 
(rule applied to construe gift as made 
to composite class rather than sever- 
al classes). 


But see Romjue v. Randolph, 148 
S.W. 185, 166 Mo.App. 87 (where a 
gift was held distributive in disre- 
gard of an express exclusion clause 
appearing therein). 


_[a] Provision for substitutionary 
gift or gift over om contingency (1) 
of the death of a beneficiary leaving 
issue has been held to indicate an in- 
tention not to give such property to 
the heirs or next of kin of a benefici- 
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the gift is construed as distributive but not if it is 
treated as one to a class, it tends to support the con- 
struction that the gift is individual, even though the 
beneficiaries are not designated by name;"* but of 
course, where such beneficiary or some of such bene- 
ficiaries will take an increased amount alike wheth- 
er the gift be construed as a class or as an individual 
gift, no weight attaches in this connection to the as- 
serted intention to make a restricted disposition ;*° 
and, where the language does not show a fixed and 
settled purpose of exclusion or limitation, but only a 
wish to exclude or limit certain persons under the 
cireumstances as they exist when the will is made, 
after a change of circumstances prior to the testa- 
tor’s gift, it is not conclusive of a class gift even 
where a distributive construction will result in mak- 
ing or augmenting a gift to such persons.‘® The 
mere fact that the testator gives to some and not to 
others of those who are equally related to him does 
not show that he gives to them as a class,’7 nor does 
the fact that he states a reason for such a manner of 
distribution.78 The absence of expressions looking 
to limitation or exclusion has been referred to in 
support of a construction that the gift was individ- 
nally intended.’® 


Construction against intestacy. A manifest de- 
sign not to die intestate as to any part of the estate, 
which will be thwarted by construing the gift as dis- 
tributive, has been regarded as to some extent sup- 
porting a construction that it was made to a class,*° 
particularly where the very gift in question has for 
its object and purpose the prevention of an intesta- 
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cy;*! but the presumption, or inference, against in- 
testacy’? does not of itself demand or require the 
holding of a class gift,?* even though a contrary 
holding will result in a partial intestacy.** 


Gifts conditioned on, or subject to, duties, obliga- 
tions, or charges. Where a joint obligation is im- 
posed on the beneficiaries as a condition to their re- 
ceiving the provision made for them, which obliga- 
tion cannot be apportioned, the circumstance has 
been held a clear indication of a class gift, even 
where the beneficiaries are designated by name;*° 
and, where direction is made for deductions of ad- 
vancements, among others for a deduction as a unit 
from a gift made to several by name, manifesting a 
purpose to treat the gift as one by representation of 
the person to whom the advancement was made, that 
circumstance, although not conclusive, is persuasive 
to the effect that such gift is to a class, despite des- 
ignation by name of the beneficiaries.°® However, it 
is not always conclusive of a class gift that a legacy 
to several by name has a pecuniary charge imposed 
on it, sueh circumstance in some eases specifying 
only the particular portion of the estate from which 
the testator desires to have the charge paid, without 
affecting the nature of the legacy.8* Precatory 
words accompanying a gift are not inconsistent with 
its being a gift to a class.8§ 


Gifts to executors. The fact that a provision is in- 
tended as a bounty or compensation to a number of 
persons jointly named as executors does not compel a 
holding that it is intended as a élass gift;*® but, it 


ary dying without issue and thus to 
tend to support a class gift construc- 
tion (Springfield Safe Deposit, etc., 
Co. v. Dunn, 136 N.E. 622, 243 Mass. 
7), (2) but elsewhere it has been said 
that such a provision is not in any de- 
gree inconsistent with a distributive, 
and has no tendency to prove a class, 
gift (In re Russell, 61 N.H. 166, 168 
N.Y. 169, 7 Prob.Rep.Ann. 163), (3) 
and indeed such a clause has been 
mentioned as confirmatory of the con- 
struction that a gift nominatim was 
to the individuals named (In re Farm- 
eres iuoan.. etc.) Co, 125) NYS. 78, 
68 Misc. 279). 


74. In re Seebeck, 35 N.E. 429, 140 
N.Y. 241; Lewis’s Estate, 9 Pa.Dist. 
&Co, 793. 

75. In re McCafferty’s Will, 254 N. 
Y.S. 789, 142 Misc. 371 [aff 257 N.Y.S. 
978, 236 App.Div. 678]. 


76. In re Hittell’s Hstate, 75 P. 53, 
141 Cal. 432; Frost v. Courtis, 45 N.H. 


251; In re Deming’s 


687, 167 Mass. 
172, 106 Mise. 133. 


Will, 174 N.Y.S. 


77, Frost v. Courtis, 45 N.E. 687, 
167 Mass. 251. And see cases supra 
note 40. 

7g. Frost v. Courtis, 45 N.E. 687, 
167 Mass. 251. And see cases Supra 
note 76. 

79. Wessborg v. Merrill, 162 N.W. 


102, 195 Mich. 556, L.R.A.1918H 1074. 


. Mass.—Smith v. Haynes, 89 N. 

BE. 158, 202 Mass. 531; Swallow v. 

Swallow, 44 N.E. 132, 166 Mass. 241. 

N.H.—Fowler v. Whelan, 144 A. 638, 
83 N.H. 458, 75 A.L.R. 752. 

N.J.—Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445. 

N. Y.—Hoppock v: Tucker, 59 N.Y. 


202; Page v. Gilbert, 32 Hun 301; 
In re Stebbins’ Estate, 210 N.Y.S. 424, 


125 Misc. 150; Roosevelt v. Porter, 
73 N.Y.S. 800, 36 Misc. 441; Monson 
v. Paine, 50 N.Y.S. 38, 22 Misc. 639; 
Manier v. Phelps, 15 Abb.N.Cas. 123. 


R.I.—Hazard vy. Stevens, 88 A. 980, 
36 RT. 2902 

See Keene’s Estate, 16 Pa.Dist. 538 
(rule applied to construction that gift 
was to composite class rather than 
separate classes); In re Pierce’s Es- 
tate, 188 N.W. 78, 177 Wis. 104 (dis- 
tinguishing cited cases on the ground 
that in them an intestacy would have 
resulted had a construction against 
a class gift been adopted, while in the 
instant case no such result would fol- 
low, by reason of a general residuary 
clause). 


81. In re Henderson’s Estate, 119 
Be A9CALGls Calas53. 


[a] Residuary gifts.—(1) By some 
cases this rule has been regarded as 
of especial significance in connection 
with gifts of residue in view of the 
rules relating to disposition as in case 
of intestacy of lapsed residuary gifts. 


Springfield Safe Deposit, etc., Co. 
v. Dunn, 136 N:E. 622, 243 Mass. 7; 
Smith v. Haynes, 89 N.E. 158, 202 


Mass. 531. Lapse or failure of resid- 
uary gifts see infra § 2315. 


82. See supra § 1147. 


83. In re Murphy’s Estate, 106 P. 
230, 157 (Cal. 68, 137 Am SR, 110" \Dil-= 
dine v. Dildine, 32 N.J.Eq. 78; In re 
McCafferty’s Will, 254 N.Y.S. 789, 142 
Misc. 371 [aff 257 N.Y.S. 978, 236 App. 
Dive 1678] 3) Iuincolns Trust) Co,. v.) Ad= 
ams, 177 N.Y.S. 889, 107 Misc. 639; 
In re Deming’s Will, 174 N.Y.S. 172, 
106 Misc. 133; In re French’s Estate, 
140 A. 549, 292 Pa. 37. See Kirkland 
v. Moseley, 96 S.E. 608, 109 S.C. 477 
(so held where possible lapses in the 
gift in question were taken care of by 
residuary clause). 


“A canon of interpretation applica- 
ble to prevent intestacy cannot be in- 
voked to set aside plain rules of law 
declaring the legal effect and mean- 
ing to be given to language used in 
such a devise.” In re Murphy’s Es- 
tate, 106 P. 230, 234, 157° Call’ 63) 137 
Am.S.R. 110. 


84. In re McCafferty’s Will, 254 N. 
Y¥.S. 789, 142 Misc. 371 [aff 257 N.Y-.S. 
978, 236 App.Div. 678]. And see cases 
supra note 83. 


85. Bolles v. Smith, 39 Conn. 217; 
In re Stebbins’ Estate, 210 N.Y.S. 424, 
125 Misc. 150; Chase v. Peckham, 22 
AC 20, 1, TAL SS be 


86. Hoppock v. Tucker, 59 N.Y. 202 
{aff 1 Hun 132, 3 Thomps.&C. 653]. 


87. Bateman’s Estate, 21 Pa.Dist. 
88. In re Scorer, 94 L.J.Ch. 196. 
89. In re Kelleher’s Estate, 272 P. 


1060, 205 Cal. 757; Barber v. Barber, 
3 Myl.&C. 388, 14 Eng.Ch. 688, 40 Re- 
print 1091. 


[a]. Bule applied.— Where the tes- 
tator by will names two or more per- 
sons to serve as executors and leaves 
the residuary estate to them equally, 
but one or some only of them qualify, 
it has been held that the survivors 
cannot claim the whole of the residue 
on the theory that the gift was to a 
class jointly as compensation and that 
they having performed the whole duty 
alone are entitled to the entire com- 
pensation. In re Kelleher’s Estate, 
272 P. 1060, 205 Cal. 757; Barber v. 
Barber, 3 Myl.&C. 388, 14 Eng.Ch. 688, 
40 Reprint 1091. 


Compensation to coexecutors or co- 
administrators generally see Execu- 
tors and Administrators § 2427. 


Effect of testamentary provisions 
on: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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has been held, the fact that the testator consistently 
thinks and speaks of them in their official capacity, 
as one legal person, rather than as individuals, and 
gives a legacy to them in that capacity indicates that 
the gift is to a class.°° 


Other testamentary provisions as aids to construc- 
tion. Other gifts, distinetly individual in character, 
made elsewhere in the will to the beneficiaries named 
under the claimed class gift and accompanied in each 
instance by the same term of relationship as is used 
therein, have been referred to as affording support 
to the construction that the gift claimed to be a class 
gift is not such in fact;°1 and, in like manner, where 
the testator has consistently throughout the will used 
similar terms of group description, intending, in each 
instanee, a gift to individuals thereby and merely 
using the descriptive term as a convenience to avoid 
naming numerous beneficiaries severally designed as 
the objects of his bounty, a similar construction of 
a distributive gift is indicated as proper as to the 
gift under consideration.®°? So, where there are else- 
where in the will gifts to others which are clearly 
elass gifts, showing that the testator when he de- 
sired knew how to accomplish that method of dis- 
position, that circumstance strengthens the construe- 
tion that a provision mentioning the beneficiary by 
name is for them individually and not as a class.?* 
However, where the testator, either in gifts inter 
vivos®* or by other provisions of the will,®° has re- 
peatedly grouped the same beneficiaries together, in 
terms or under circumstances indicating that he has 
eonsistently regarded them as a unit, that fact has 
been regarded as indicative of an intention to make 
a class gift despite designation by name of those 
comprising the group,®® particularly where he has 
segregated them from others bearing the same rela- 
tion to him for different treatment,?* or where the 
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nature of some of the prior gifts is itself suggestive 
of a construction that they are to a class and the same 
language is used in others where that element does 
not appear.°§ Treatment of the beneficiaries, and of 
other groups of beneficiaries standing in the same re- 
lation to the testator, as taking contingent substitu- 
tionary gifts in other clauses by representation, as 
classes, tends to support a construction that the gift 
in question is in the same capacity and constitutes a 
class gift.°® Where the testator has plainly direct- 
ed by apt language elsewhere in the will a further 
disposition or devolution beyond the first takers, or 
primary remaindermen, as to other gifts, but has 
omitted such direction as to the gift in question, and 
the further disposition is one consistent with a dis- 
tributive, but inconsistent with a class, gift, the 
change in phraseology deserves careful considera- 
tion,t and the absence of such provision has been no- 
ticed as indicative of a purpose that that disposition 
shall not apply as to the latter gift and hence that it 
is to be a class gift,” despite designation by name of 
the beneficiaries ;* while the contrary result is sup- 
ported where such further disposition of other gifts, 
omitted as to that in question, is consistent with a 
class, and not with a distributive, gift.+ 


Alterations; related instruments. Alterations, in- 
terlineations, erasures, or the like, made by the tes- 
tator, may at times be of such a character as to in- 
dicate an intention that a gift, although to benefi- 
ciaries designated by name, was designed as a gift 
to a class, in which ease a consideration of them is 
available to support a class construction.® So, prior 
wills, holographic preliminary drafts of intended 
wills, and the like may be confirmatory of a construe- 
tion that a distributive gift is intended,® but cannot 
be resorted to in order to overcome the plain terms of 
the will.” 


Amount of executor’s compensation 
generally see Executors and Admin- 
istrators § 2424. 

Right of executor to compensation 
generally see Executors and Ad- 
ministrators § 2398. 


90. Frewen v. Relfe, 2 Bro.Ch. 224, 
29 Reprint 123; Hamilton Boys’ Home 
v. Lewis, 4 Ont. 18. 


91. Hobbs v. Chesley, 146 N.E. 261, 
251 Mass. 155; In re Seebeck, 35 N.E. 
429, 140 N.Y. 241; In re Myers, 162 
N.Y.S. 119, 98 Misc. 108; Malone_v. 
McGruder, 8 Tenn.Civ.A. 526. See 
Wenzel’s Estate, 12 Pa.Dist. 63 (to 
like effect). 


92. Starling v. Price, 16 Ohio St. 
29. 


93. Conn.—Rockwell v. Bradshaw, 
34 A. 758, 67 Conn. 8. 


Ill.—Auger v. Tatham, 61 N.E. 77, 
191 Ill. 296, 7 Prob.Rep.Ann. 43 [rev 
92 Ill.App. 194]. 


N.J.—In re Cella’s Estate, 
263, 108 N.J.Eq. 496 [aff 162 A. 
DIAN. Jeg. 30 6:1e 


N.Y.—Moffett v. Elmendorf, 46 N.E. 
845, 152 N.Y. 475, 57 Am.S.R. 529, 2 
Prob.Rep.Ann. 474; In re McCafferty’s 
Will, 254 N-Y.S. 789, 142 Mise. 371 
[aff 257 N.Y.S. 978, 236 App.Div. 678]. 


Pa.—In re Sharpless’ Estate, 63 A. 
884, 214 Pa. 335. 


[a] Explanatory circumstances.— 
Where the gifts indubitably to a class 
differ from the one in question in that 
in the former there is not, while in 
the latter there is, a designation by 


155 A. 
593, 


name of the beneficiaries, but this dif- 
ference may well be accounted for on 
the supposition that the testator was 
not acquainted with the names of the 
numerous beneficiaries of the former 
gifts as he was with the latter gift, 
the difference in phraseology is not 
such, undef the circumstances, as to 
support a construction that the gift 
in question is distributive. Page v. 
Gilbert, 32 Hun (N.Y.) 301. 


94. Walker v. First Trust, etc., 
Bank, 12 F.(2d) 896, 75 A.L.R. 757. 


95. U.S.—Walker v. First Trust, 
etc., Bank, supra. 


Mass.—Schaffer v. Kettell, 14 Allen 
528. ; 

N.H.—Fowler v. Whelan, 144 A. 63, 
SOPNEE 4535 hon A la Rema oes balla, 
Smith, 61 N.H. 144. 


N.C.—Lockhart v. Lockhart, 56 N. 
Ch. PAVE 


Ont.—Hamilton 
Lewis, 4 Ont. 18. 


96. See cases supra notes 94, 95. 


97. Walker v. First Trust, etc., 
Bank, 12° «B..(2d) 896," 75 ALL Rub 7s 
eepeuee? v. Kettell, 14 Allen (Mass.) 
528. 


98. Fowler v. Whelan, 144 A. 63, 
SS ENGH 4535, 75) ALR. "(522 


[a] Tllustrations.—(1) Thus, 
where a prior gift of specific person- 
alty to beneficiaries contemplates 
joint action and agreement and hence 
a joint title (Fowler v. Whelan, 144 
A: 63; 83-N.H. 463,75 A. Re 752), 
(2) or where the gift is of property in 


Boys’ Home _ v. 


the nature of family heirlooms to 
those who have dwelt, and as may be 
supposed by the testator, will contin- 
ue to dwell, together as one family 
(Fowler v. Whelan, supra), a subse- 
quent gift to the same beneficiaries 
under the same designation, even 
though no such factors appear as to 
the nature of the gift, will be con- 
strued as made to the class, under the 
doctrine that like language is to be 
gaye a like construction throughout 
e will. 


99. Hoppock v. Tucker, 59 N.Y. 202 
{aff 1 Hun 132, 3 Thomps.&C. 653]. 


1. Re Young, (N.S.) [1927] 2 Dom. 
L.R. 549 [aff [1927] 2 Dom.L.R. 1048]. 


2. Anderson v. Bean, 107 N.E. 964, 
220 Mass. 360; Re Young, (N.S.) 
[1927] 2 Dom.L.R..549 [aff [1927] 2 
Dom LBs 1048]. And see cases infra 
note 3. 


3. Walker v. First Trust, etc., 
Bank, 12 F.(2d) 896, 75 A.L.R. 757: 
Anderson y. Bean, 107 N.E. 964, 220 
Mass. 360. 


4 Dildine v. Dildine, 32 N.J.Eq. 
78; In re Pearsall’s Estate, 155 N.Y. 
S. 59, 91 Misc. 212. 


5. In re Young’s Estate, 232 N.Y.S. 
427, 133 Misc. 454. 

Alterations generally see supra § 
272 in 68 C.J. 


Attestation of erasures and inter- 
lineations see supra § 393 in 68 C.J. 


6. Perry v. Leslie, 126 A. 340, 124 
Me. 93. 


7. Kirkland v. Moseiey, 96 S.E. 608, 
LO9ES: CE AT 
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Changed conditions known by testator during life. 
The fact that the testator, who lived for a consider- 
able time after knowing of the death of one of the 
beneficiaries, made no reference to that fact or al- 
ternative disposition in codicils in consequence of it 
does not compel a construction that, the gift was de- 
signed as one to a class, at any rate where there is 
a residuary clause ‘to cover the contingency of laps- 
es,® although it is evidence to assist in a class gift 
construction and to show that the testator thought 
one had been effected, at least where, if the gift were 
taken distributively, a result contrary to the ex- 
pressed desire of the testator would otherwise be 
caused by the death without further provision.® 
Where codicils, made after the birth of persons who 
would take under the will if the gifts therein were 
to classes, but not otherwise, make specifie provi- 
sion for some of such persons but not for others, that 
circumstance tends to support a construction that 
the gifts were distributive;t® and a like signifi- 
cance has been accorded a failure to make any alter- 
ation after such birth, known to the testator."+ 


Care and skill in drafting will. As confirmatory 
of a construction applying strict technical rules as 
to the meaning of the language of the will in deter- 
mining whether a gift is or is not to a class, mani- 
festations or evidences that it was drawn carefully 
and by one acquainted with the significance and le- 
gal effect of the terms employed have been adverted 
to;12. while, conversely, indications from the terms 
of the will of unfamiliarity with apt legal phraseol- 
ogy or of inaccuracy in the use of language tend to 
avoid the implications and inferences ordinarily 
flowing from the language used.** 


‘[§ 1266] c. Composition of Class'‘—(1) Persons 
Comprehended within Description Generally. When 
property is given by will to a class, as many of the 
class are to be included in the gift as can be without 
doing violence to the language of the instrument,1® 
and the disposition includes every person answering 
the description at the time for ascertainment ;'® but 


WILLS 


[§§ 1265-1267 


a gift to such number of persons as may meet a de- 
fined description is not a gift to all the persons 
whether or not they merit or attain the description.17 
The court, in such a gift, looks to the description and 
inquires what individuals answer it and those who 
do answer it are the beneficiaries;t® for the mean- 
ing of the various words and expressions employed in 
describing those who are to take, reference is made 
to the preceding sections in this title where the mean- 
ing of such words or expressions, as used in the tes- 
tamentary instruments, is set forth.t° When a per- 
son is a member of a class to whom a gift is made by 
group description, he is not excluded as one of the 
class simply by the fact that in another part of the 
will he is the recipient of an individual legacy, un- 
less there is a manifest intent to the contrary.*° 


[§ 1267] (2) Time as Affecting Inclusion or Ex- 
clusion?1—(a) Introductory Statement. It is one of 
the characteristics of a gift to a class that its mem- 
bers are to be ascertained at a future time.??_ The de- 
termination of the members of a class may be refer- 
able to the time of the testator’s death, or to some 
subsequent event, or to the date of the will, or to the 
happening of any other event which the testator des- 
ienates;?° hence, it is necessary to determine the 
time when the membership in the class is to be ascer- 
tained.24 This question must, if possible, be answer- 
ed from the swords of the will itself without refer- 
ence to the rules of construction.25 The ascertain- 
ment of any class which is described in a will should 
be referred to the earliest possible period consistent 
with a fair interpretation of the will.2® While it is 
possible to have a class that is not capable of in- 
crease,?? in general it is capable either of diminution 
or increase by events prior to the time when the mem- 
bership therein becomes fixed under the established 
rules.28 Where a share in the benefits under a class 
gift is claimed as or through a person at some, but 
not all, times possessing the requisites for member- 
ship in the aggregate body described or defined as 
beneficiaries, opposition thereto may rest on the 
grounds either that he passed out of existence or 


8. Williams v. Punchard, 104 N.E. 
574, 217 Mass. 237; Kirkland v. Mose- 
ley, 96 S.E. 608, 109 S.C. 477. 


9. Mass.—Jackson v. Roberts, 14 
Gray 546. 


Mich.—tIn re Ives’ Estate, 148 N.W. 
727, 182 Mich. 699. 


N.J.—Security Trust Co. 
ett, 79 A: 616, 78 N.J.Eq. 445. 


N.Y.—McDonald v. McDonald, 75 N. 
Was eo4y al vA pp Div...I65 = Page *v: 
Gilbert, 32 Hun 301; In re Stebbins’ 
Estate, 210 N.Y.S. 424, 125 Misc. 150; 
Roosevelt v. Porter, 73 N.Y.S. 800, 36 
Misc. 441; Manier v. Phelps, 15 Abb. 
N.Cas. 123. 

R.I.—Hazard v. Stevens, 88 A. 980, 
BAO RAI i5 Oa 

Wash.—Peck v. Peck, 137 P. 137, 76 
Wash. 548. 

10. Starling v. Price, 16 Ohio St. 
295 

11. Stiles’ Estate, 15 Pa.Dist.&Co. 
363. 

12. Conn.—Rockwell v. Bradshaw, 
34 A. 758, 67 Conn. 8; Webster v. Wel- 
ton, 1 A. 6338, 53 Conn. 183. 

Mex—Hay Va Dole, 111 Ay 7135, 119 
Me. 421. 


v. Lov- 


Mass.—Anderson v. Bean, 107 N.E. 
964, 220 Mass. 360; Williams v. 
Punchard, 104 N.E. 574, 217 Mass. 237. 


N.Y.—Jones v. Hand, 79 N.Y.S. 556, 
78 App.Div. 56 [aff 67 N.E. 1084, 175 
N.Y. 519]; In re Myers, 162 N.Y.S. 
119, 98 Mise. 108. 


Pa.—In re Sharpless’ Estate, 63 A. 
884, 214 Pa. 335; Re Young, (N.S.) 
[1927] 2 Dom.L.R. 549 [aff [1927] 2 
Dom.L.R. 1048]. 


Degree of familiarity with techni- 
cal meaning of terms as aid to will 
erate sa generally see supra § 


13. Beit v. Beit, 119 A. 144, 98 
Conn. 274; Page v. Gilbert, 32 Hun 
ONG SiS) eee Olle 


14. Membership in class of distrib- 
utees to take by implication in default 
of appointment see infra § 1966. 


15. Carver v. Oakley, 57 N.C. 85. 


i6. Inre Mulqueen’s Estate, 208 N. 
Y.S. 518, 124 Mise. 705 [rev on other 
grounds 211 N.Y.S. 228, 213 App.Div. 
637]. 

Time for ascertaining members of 
classes see infra §§ 1269-1299. 


17. McBride v. Smyth, 54 Pa. 245; 


Johns v. Scott, 23 Gratt. (64 Va.) 704. 


18. Moffett v. Elmendorf, 46 N.E. 
845, 152 N.Y. 475, 57 Am.S.R. 529, 2 
Prob.Rep.Ann. 474; Barber v. Barber, 
3 Myl.&C. 688, 14-Eng.Ch. 688, 40 Re- 
print 1091. : 


19. See supra §§ 1196-1256. 


20. Willis v. Richardson, 98 N_E. 
609, 212 Mass. 31. And see infra § 
1285. 

21. To what period survivorship is 


ek: generally see infra §§ 1346— 


eects Me ee 156 S.E. 
5 a. . oucher v. H i 
128 SB, 618, (68 Gat den 


“Class gift” see supra § 1262. 
23. In re Janney, 28 Pa.Dist. 24. 


24. Driskill v. Carwile, 133 S.E:. 
773, 145 Va. 116. 


25. Ford v. Jones, 3 S.W.(2d) 781, 
223 Ky. 327. ; 


26. Grimmer v. Friederich, 45 N.E. 
498, 164 Ill. 245. 


27. In re Janney, 28 Pa.Dist. 24; 
In re Woods, [1931] 2 Ch. 138. 
28. In re Woods, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ceased to fulfill the group description before the time 
when membership was to be ascertained, or that he 
came into existence or acquired the status or charac- 
teristics essential under the description at a time be- 
yond the latest date at which new members could 
be admitted; the questions involved when a claim 
is made by or under one in that position vary, there- 
fore, according to which contention is urged against 
it, being as to the one, within what time will such 
a person fall out of the class, and as to the other, 
until what time can such a person come into it??® 
Both of these questions are involved in the general 
problem as to the time of ascertainment of the 
elass,°° prior to which time either increase or de- 
crease, or both, may be possible,*! depending on the 
construction of the will in the light of the charac- 
ter of the class and other relevant provisions; while 
as to the latter question there are also certain spe- 
cial rules, operating in appropriate cases, as to in- 
creases in membership subsequent to the date when 
the class is initially fixed.*? Of course, where, as in 
some jurisdictions, the antilapse statutes are held 
applicable to class gifts, so as to carry the share of 
one within the group description predeceasing the 
testator to his issue, such other beneficiaries are to 
be added to those entitled as members of the class as 
the application of the statute may require,®* and a 
like consequence may ensue where the will itself con- 
tains substitutional provisions;°4 whether, under ei- 
ther the statutory®® or substitutional testamentary*® 
provisions, persons dying before execution of the will 
are within the classes to which the gift is given, so 
as to render them applicable, is treated in connec- 
tion with the consideration of the operation of such 
provisions set out hereinafter in this title. 


Testamentary appointment where the testator has 
a general power to appoint by will is governed by the 
same rules as any other testamentary provision for 
a class.37 
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[§ 1268] (b) Controlling Effect of Testator’s In- 
tention. The question as to the time at which the 
members of a class, to whom a testamentary gift is 
made, are to be determined, is one of intention to be 
gathered from the whole will.?8 As it is the testa- 
tor’s will which is to be effected, if he has expressly 
or impliedly fixed the time for ascertainment of the 
class, that must govern.®® The rules of construc- 
tion set out in subsequent sections*® are not unyield- 
ing*? or conclusive*? even at common law,*? but give 
way to indications of a contrary intention in the will 
itself.44 The will itself may indicate a contrary in- 
tent and if that be so the intent so revealed will be 
adopted and enforced ;*5 but if surrounding cireum- 
stances are relied on to vary the rule, they must make 
it certain that some, and what, other disposition than 
that resulting from the application of the normal 
rules as to the time of ascertainment was contemplat- 
ed and it is not sufficient that they give rise to infer- 
ence or conjecture.t® In lke manner, the ordinary 
construction admitting the afterborn to share in a 
postponed gift is one placed on the presumed inten- 
tion of the testator to be determined, where it aris- 
es judicially, upon the intention declared by the 
will in the hight of surrounding cireumstanees,*? and 
is subject to modification,*® so that where it appears 
that the afterborn were not intended to be included 
within the class the courts give effect to this inten- 
tion.*® 


Gifts to “heirs,” “next of kin,” etc. While the 
rules of construction as to gifts to classes of “heirs,” 
“next of kin,” or the like are to some extent special - 
and different from those to classes deseribed by the 
degree of their relationship to the testator or oth- 
ers,°° with such gifts, as with any others, the ques- 
tion whether the classes are to be determined at the 
one time or the other depends upon the testator’s in- 
tention as manifested by his will;*! such terms, used 
in describing the class, are to be construed in con- 


29. See cases passim infra §8§ 
1268-1277. 
30. See passim infra §§ 1268-1274. 


31. See supra text and notes 27, 28. 
82. See passim infra §§ 1275-1277. 
33. See infra §-2293. 

84. See infra §§ 1366, 1367. 

85. See infra § 2293. 

86. See infra § 1366: 


37. Thompson v. Garwood, 3 
Whart. (Pa.) 287, 31 Am.D. 502. 


38. Carver v. Wright, 109 A. 896, 
119 Me. 185; Gourdin v. Shrewsbury, 
11 S.C. 1; In re Walbridge’s Will, 150 
A. 126, 102 Vt. 429. 


39. Way v. Geiss, 117 N.E. 443, 
280 Ill. 152; Pratt v. Washington 
Mills, 119 S.E. 766, 186 N.C. 396; Dris- 
kill v. Carwile, 133 S.E. 778, 145 Va. 
116; Re Anderson, 19 Ont.W.N. 192. 


“The testator may by apt words 
designate the time at which the con- 
stituents of a class are to be deter- 
mined.” In re Harrison’s Estate, 51 
A. 976, 978, 202 Pa. 331. 


40. See infra §§ 1269-1283. 
41. In re Nicholson, 88 N.W. 1064, 
115 Iowa 493, 91 Am.S.R. 175. 


42. Inre Bell’s Will, 179 N.W. 650, 
652, 147 Minn. 62; Kilpatrick v. Bar- 
ron, 26 N.E. 925, 125 N.Y. 751, 4 Silv. 
A. 355. 


“These rules, like all others, have 
their limitations. They are not to be 
permitted to defeat the scheme of a 
will as disclosed by its wording as a 
whole. ...A will should not be 
approached with the mind fixed on the 
canons of construction. They are 
merely aids to the court in resolving 
doubts arising from obscurity in the 
language of the will.” In re Bell’s 
Will, supra. 


43. In re Nicholson. 88 N.W. 1064, 
115 Iowa 493, 91 Am.S.R. 175. 


44, Kilpatrick v. Barron, 26 N.E. 
925, Leoe Nee (ol, 4 Silvana. nsoD: 


45. In re Nicholson, 88 N.W. 1064, 
115 Iowa 493, 91 Am.S.R. 175; In re 
Bell’s Will, 179 N.W. 650, 147 Minn. 
62; Robinson v. Harris, 538 S.E. 755, 
73 S.C. 469, 6 L.R.A.N.S., 330. 


46. Eberts v. Eberts, 4 N.W. 172, 
42 Mich. 404. 


47. In re Smith, 30 N.E. 130, 131 
N.Y. 239, 27 Am.S.R. 586. 


48. Worcester v. Worcester, 
Mass. 128. 


49. In re Smith, 30 N.E. 130, 131 
N.Y. 239, 27 Am.S.R. 586. 


[a] Membership in class gift re- 
ferable to prior distributive gift.— 
(1) A distributive gift to each of the 
testator’s grandchildren, payable up- 
on their attaining a certain age, with 
a gift over in case of the death of a 
grandchild before attaining that age, 
to the surviving grandchildren, of the 


101 


share of deceased, has been held to 
indicate an intent that the class of 
persons to take under the gift over 
is to be ascertained at the time of 
survivorship, that is, of the grand- 
child’s death, but among those of the 
grandchildren only to whom the orig- 
inal gifts were made, the class gift 
being referable to the previous dis- 
tributive gift to determine who were 
the class to be benefited, under the 
gift over, so as to exclude grand- 
children born after the testator’s 
death from sharing in the devolution 
of the gift to a grandchild dying be- 
fore attaining the specified age (In re 
Smith, 30 N.B.) 130, 131 N.Y. 239, 27 
Am.S.R. 586), (2) particularly where, 
in other gifts over to grandchildren 
elsewhere in the will, the testator has 
consistently disregarded the possi- 
bility of additional grandchildren 
coming into being and made such 
further dispositions on that basis (In 
re Smith, supra). 


50. See infra §§ 1278-1283. 


51. Cal.—In re Newman’s Est., 229 
P. 898, 68 Cal.App. 420. 


Conn.—Union, ete, Trust Co. vy. 
Ackerman, 158 A. 224, 114 Conn. 152. 


Ill—Brumsey v. Brumsey, 184 N. 
BK. 627, 351 Ill. 414; McCormick vy. 
Sanford, 149 N.E. 476, 318 Ill. 544, 


Mass.—Calder v. Bryant, 184 N.BE. 
440; Gilman vy. Congregational Home 
Missionary Soc., 177 N.E. 621, 276 
Mass. 580; Boston Safe Deposit, etc., 
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nection with the other language and provisions touch- 
ing the same subject matter;°? rules of construction 
control only where the language of the will does not 
make the intention clear;** to take a case out of 
such general rules, however, there must be some spe- 
cial cireumstaneces attending it to show that the tes- 
tator did not mean those rules to apply.** 


[§ 1269] (c) Rules of Construction—aa, Rules 
Applicable to Class Gifts Generally—(aa) Time for 
Ascertainment or Determination of Membership in 
Class—aaa. Rule Referring Ascertainment to Testa- 
tor’s Death. In a few jurisdictions, while it is a 
question of construction in each case whether the 
class is to be ascertained at the death of the testa- 
tor or at a later date,°®> the leaning of the court al- 
ways is to determine the membership as of the tes- 
tator’s death,®® and while words may be used, and, if 
used, will be respected, showing an intention that it 
be ascertained as of a later time,’ it is for those who 
assert that the class is to be ascertained at a date 
other than the testator’s death to show that this is 
the fair result of the language of the will,®® and 
strong words are necessary to indicate such an inten- 
tion.®°® Accordingly, that date has been held to be 
the appropriate time for determination of the class, 
alike in cases of direct, immediate gifts, so as to in- 
clude all those at that time born, although after the 


Co. v. Parker, 83 N.E. 307, 197 Mass. 
70; Heard v. Read, 47 N.E. 778, 169 


Mass. 216, 3 Prob.Rep.Ann. 327. Read, supra. 
N.H.—Remick v. Merrill], 116 A. 344, 
SOVNH. 22555 Hardy vistzage, 22. A. 
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appears with reasonable certainty to 
have been his intention.” 


54. Jones v. Oliver, 38 N.C. 369. 
“Nothing but a direct insertion of 


[§§ 1268-1270 


execution of the will®® or otherwise answering the 
class description®* and to exclude all dying before 
then,®? in cases where the gift is of a vested right or 
interest in property whose possession or enjoyment 
is postponed until some later time®* so that, while 
those predeceasing the testator are excluded from 
the class,®* all those living and falling within the 
class at the testator’s death are to be included al- 
though dying before the class gift takes effect in pos- 
session or enjoyment,®® and even in eases where the 
gift is dependent upon a contingency as to event®® 
so as to include all living at the testator’s death who 
die before the contingency happens upon which the 
gift is to take effect,®°7 except where the language of 
the will manifests a different intention on the part of 
the testator;®* of course, if the contingency is as 
to persons rather than as to an event, those dying 
or otherwise ceasing to possess the requisite quali- 
fications at the time the contingency is resolved nec- 
essarily cannot be included in the elass.°® 


[§ 1270] bbb. Ascertainment under Tennessee 
“Class Doctrine.” Under the Tennessee “class doc- 
trine” the relevant time for the determination of the 
class is the time when the gift takes effect in posses- 
sion or enjoyment,‘’® unless there is a manifestation 
of a contrary intention on the part of the testator," 
and the class membership is composed of those per- 


Reprint 627 (dictum). Compare Hall 
Heard v. |v. Robertson, 4 DeG.M.&G. 781, 53 
Eing.Ch. 611, 43 Reprint 713 [rev 17 
Jur. 874] (where, on the special lan- 
guage of the will in the light of cir- 
cumstances, a gift after a life estate 


557, 66 N.H. 552. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Wadsworth v. Murray, 
55 N.B. 910, 161 N.Y. 274, 76 Am.S.R. 
265; In re Newkirk’s Will, 251 N.Y.S. 
337, 233 App.Div. 168. 


Pa.—In re Whiteside’s Estate, 153 
A. 728, 729, 302 Pa. 452; Dailey’s Est., 
29 Pa.Dist. 875. 


R.1.— Taber v. Talcott, 101 A. 2, 40 
Ryle Bee 


W.Va.—Fairmont 
Kenney, 170 S.E. 177. 

“In construing the words, ‘heirs 
and next of kin,’ we have to do with 
a matter, not for arbitrary construc- 
tion, but of intention.” ‘In re White- 
side’s Estate, supra. 

52. Heard v. Read, 47 N.E. 778, 169 
Mass. 216, 3 Prob.Rep.Ann. 327; Wil- 
berding v. Miller, 106 N.E. 665, 88 
OhioSt. 609, 90 OhioSt. 28, L.R.A. 
1916A 718. > 


53. JI1l.—Brumsey v. Brumsey, 184 
INGE. 627, 351 Tl. 414. 


Mass.—Boston Safe Deposit, etc., 
Co. v. Waite, 179 N.E. 624, 278 Mass. 
244; Heard v. Read, 47 N.E. 778, 781, 
169 Mass. 216, 3 Prob.Rep.Ann. 327; 


Nat. Bank  v. 


Fargo v. Miller, 22 N.E. 10038, 150 
Mass. 225, 5 L.R.A. 690. 
Minn.—In re Swenson’s Ust., 56 N. 


W. 1115, 55 Minn. 300. 


N.Y.—Wadsworth v. Murray, 55 N. 
E. 910, 161 N.Y. 274, 76 Am.S.R. 265. 


Ont.—Re Young, 62 Ont.L. 275, 
[1928] 2 Dom.L.R. 966. 


“The rule is not a rule of substan- 
tive law, but a rule of interpretation, 
which has been adopted by the court 
as one means of ascertaining the in- 
tention of the testator as expressed in 
his, will; and it should never be used 
to defeat what, from the whole will, 


additional words could suffice to indi- 
cate a different intention on the part 
of testator.’ In re Stoler’s Estate, 
ere PN 2258293 Paet oor 59 A.L.R. 


55. Hutchinson v. National Ref- 
uges for Homeless and Destitute Chil- 
dren, [1920] A.C. 794. 


56. Baldwin v. Rogers, 3 DeG.M.& 
G. 649, 52. Eng.Ch. 506, 43 Reprint 255. 


57. Baldwin v. Rogers, supra. 


58. Hutchinson, v. National Ref- 
uges for Homeless and Destitute Chil- 
dren, [1920] A.C. 794. 


59. Baldwin v. Rogers, 3 DeG.M.& 
Sle 52 Eng.Ch. 506, 43 Reprint 
55. 

fa] Gift to those who “shall at- 


tain” certain age.—A gift to those of 
a class who “shall attain” a certain 
‘age does not exclude those members 
of a class who have attained it prior 
to the will or to the testator’s death. 
In re Rayner, 134 L.T.Rep.N.S. 141. 


60: in. re. Hannam, P1397). 2..Ch, 
39; Garberond v. Garberond, 2 Freem. 
105, 22 Reprint 1087. 


61. Blagrove v. Coore, 
138, 54 Reprint 53. 


[a]. Gift to unmarried sisters in- 
cludes all of those unmarried at the 
time of the testator’s death. Bla- 
grove v. Coore, 27 Beav. 138, 54 Re- 
print 53. 

62. In re Hannam, [1897] 2 Ch. 
39; Viner v. Francis, 2 Bro.Ch. 658, 
29 Reprint 365, 2 Cox 190, 30 Reprint 
88; Butter v. Ommaney, 4 Russ. 70, é 
Ene. Ch. 70, 38 Reprint 731. 


638. In re ‘Hannam, [1897] 2 Ch. 
39; Hobgen v. Neale, L.R. 11.Kq. 48; 
Woodhouse v. Herrick, 1 Kay&J. 352, 
69 Reprint 494. See to same effect 
Bullock v. Downes, 25 Beav. 54, 11 


27 Beav. 


to the life tenant’s son and “unmar- 
ried daughters” was held to refer to 
those daughters unmarried at the 
date the provision was written and 
not those who might be so at some 
subsequent time). 


64. In re Hannam, [1897] 2 Ch. 
389; Woodhouse v. Herrick, 1 Kay&J. 
352, 69 Reprint 494. 


65. Salmon v. Green, 11 Beav. 453, 
50 Reprint 892; Moore v. Bailey, 43 
L.T.Rep.N.S. 730; Middleton v. Mes- 
senger, 5 Ves.Jr. 136, 31 Reprint 511. 


66. Baldwin v. Rogers, 3 DeG.M.& 
G. 649, 52 Eng.Ch. 506, 43 Reprint 
255; Philps v. Evans, 4 DeG.&Sm. 
188, 64 Reprint 791. 


67. Baldwin v. Rogers, 3 DeG.M.& 
G. 649, 52 Hng.Ch. 506, 48 Reprint 255. 


68. Re Corrie’s Will, 32 Beav. 426, 
55 Reprint 167. Compare In re 
Ridge, L.R. 7 Ch. 665 (holding, under 
a gift of a life estate to named per- 
sons, with remainder to their issue 
respectively, or, in default of issue of 
some or any of the life beneficiaries, 
to the issue of such as die leaving is- 
sue, in a situation where one of the 
life tenants died geaving issue and 
then another died without issue, that 
the class of issue of the first dying 
to take the share of the one who died 
later was ascertainable as of the an- 
cestor’s death and not as of the death 
of the second life tenant when the 
gift over took effect, there being no 
issue born to any beneficiary at the 
testator’s death). 


69. In re Mervin, [1891] 3 Ch. 197. 
See to same effect Boughton v. Bough- 
ton, 1 H.L.Cas. 406, 9 Reprint 815. 


70. See cases passim infra this 
section. 


ER es oe! v. Carsey, (Tenn.) 8 S. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sons only who then fall within the deseription,7? as, 
for instance, at the death of a life tenant,7® and 
those dying before that time, although after the 
estate has vested in right or interest, are not includ- 
Of course, under a present immediate gift 
to a class, the membership thereof is to be ascertain- 


ed.74 


ed as of the testator’s death.7® 


[§ 1271] ccc. Rule Referring Ascertainment to 
Time when Gift Vests in Right or Interest—(aaa) 
Rule Stated. Under the rule prevailing in the great- 
er number of jurisdictions,’® the individuals com- 
posing the class are ordinarily ascertained at the 
time when the devise takes effect’? or vests’® and the 


{a] Illustration.—Where a testa- 
tor devised land to two daughters 
“during their natural lives, and to 
their children respectively at their 
death,” a child off a life tenant dying 
before the mother was to be included 
in the class in view of a preceding 
clause in the will, devising land to 
another daughter “to her and her chil- 
dren living at the time of her death,” 
such difference of phraseology indi- 
cating an intention to that effect. El- 
kins v. Carsey, (Tenn.) 3 S.W. 828. 


Tm euUshe Ve MLlersOn.) Zale hb do, 
137 C.C.A. 223; Jennings v. Jennings, 
54 S.W.(2d) 961, 165 Tenn. 295; Nich- 
ols v. Guthrie, 73 S.W. 107, 109 Tenn. 
535; Neal v. Hodges, (Tenn.Ch.App.) 
48 S.W. 263; Kansas City Land Co. v. 
ER Pt S2Wentot, 87 Denn. 589, 5 au. 
R.A. 45; Beasley v. Jenkins, 2 Head 
«Tenn.) 191; Satterfield v. Mayes, 11 
Humphr. (Tenn.) 58, 59. 


“The rule is well settled that, where 
a bequest is made to a class of per- 


sons, subject to fluctuation by in- 
crease or . [diminution] of its 
number, in consequence of future 


births or death, and the time of pay- 
ment or distribution of the fund is 
fixed at a subsequent period or the 
happening of a future event; the en- 
tire interest vests in such persons, 
only, as at that time fall within the 
description of ‘persons constituting 
such class. Members of the 
elass antecedently dying are not ac- 
tual objects of the gift.” Satterfield 
v. Mayes, supra. 


73. Pugh v. Frierson, 221 F. 513, 
137 C.C.A. 223; Jennings v. Jennings, 
54 S.W.(2d) 961, 165 Tenn. 295; Nich- 
ols v. Guthrie, 73 S.W. 107, 109 Tenn. 
535: Franklin v. Franklin, 18 S.W. 61, 
91 Tenn. 119; Kansas City Land Co. 
v. Hill, 11 S.W. 797, 87 Tenn. 589, 5 
L.R.A. 45. 


74. Jennings v. Jennings, 54 S.W. 
(2d) 961, 165 Tenn. 295; Kansas City 
Land Ce. v. Hill, 11 S.W. 797, 87 Tenn. 
589, 5 L.R.A. 45; Beasley v. Jenkins, 
2 Head (Tenn.) 191; Satterfield v. 
Mayes, 11 Humphr. (Tenn.) 58. 


75. Forrest v. Porch, 45 S.W. 676, 
100 Tenn. 391. 


76. See infra §§ 1272-1274. 


77. Phinizy v. Foster, 7 So. 836, 
90 Ala. 262; Rozell v. Rozeli, 186 N. 
W. 489, 490, 217 Mich. 324 [quot Cyc]; 
Campbell v. Clark, 10 A. 702, 64 N.H. 
328; In re Brundrett’s Est., 240 N.Y-S. 
220, 135 Misc. 574. See to same effect 
Blackstone v. Althouse, 116 N.E. 154, 
278 Ill. 481, L.R.A.1918B 230; Fried- 
erichs v. Friederichs, 218 N.W. 271, 
205 Iowa 505 (both dictum). 


[a] Reason for rule.—‘‘The doc- 
. trine, like all rules for the interpreta- 
tion cf wills, rests upon the ground 
that it gives effect to the testator’s 
intention. A gift to a class implies 
an intention to benefit those who con- 
stitute the class when the gift takes 
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gift is to those then in being.7® 


[§ 1272] (bbb) Present Immediate Gifts. 
suant to the general doctrine of construction that a 
will speaks as of the testator’s death,*® under an 1m- 
mediate gift to a class of persons, it has been held 
that prima facie,*! unless there is a manifestation of 


12yonie. 


a different intention on the part of the testator,®? 


effect and to exclude all others.” 
Campbell v. Clark, 10 A. 702, 708, 64 
N.H. 328. 


78. Auld v. Andrade, 31 Hawaii 1; 
Hocker v. Gentry, 3 Metc. (Ky.) 463; 
Branton v. Buckley, 54 So. 850, 99 
Miss) 116, Li RAR IIICE 5.27 = halne xe 
Wolf’s Will, 251 N.Y.S. 552, 140 Misc. 
595; In re Kissam’s Estate, 186 N.Y. 
S. 263, 115 Misc. 724. 


79. Phinizy v. Foster, 7 So. 836, 90 
Ala. 262; Campbell v. Clark, 10 A. 
702, 64 N.H. 328; Teed v. Morton, 60 
INDY D025 


80. See supra § 1168. 


81. In re Nicholson’s Will, 88 N.W. 
1064, 115 Iowa 493, 91 Am.S.R. 175. 


s2. Stanley v. Stanley, 142 A. 851, 
108 Conn. 100; Lancaster v. Lancas- 
ter, 58 N.B.. 462, 187 Ill. 540, 79 Am. 
S.R. 234, 6 Prob.Rep.Ann. 116; Stires 
v. Van Rensselaer, 2 Bradf.Surr. (N. 
Y.) 172. See to same effect Goodwin 
v. Goodwin, 48 Ind. 584 (dictum). 


[a] Class has been determinable 
as of date of execution of will (1) 
where the testator, in making the 
gift, adds that he gives it to the class 
‘not knowing all their names,” there- 
by indicating that it is intended for 
those living at the date of the will 
and would have been given them had 
the testator not lacked such infor- 
mation (Morse vy. Mason, 11 Allen 
(Mass.) 36), (2) and where the gift 
is to all of the children of my brother 
and sister ‘‘that are now in existence” 
(Aldridge v. Boswell, 2 Gill (Md.) 37; 
Beckwith v. McAlister, 162 S.E. 623, 
165 S.C. 1). 


{[b] Gift to “my children and or 
their heirs” has been held a gift to 
such children as are in being at the 
testator’s death together with the 
heirs of any children who may have 
died before execution of the will in 
the testator’s lifetime, at least where 
such a construction is consistent with 
the other dispositions made by the 
oe Britton v. Johnson, 11 S.C.Eq. 


83. Ill—Lancaster v. Lancaster, 
58 N.B. 462, 187 Ill. 540, 79 Am.S.R. 
234, 6 Prob.Rep.Ann. 116. 


Iewa.—in re Nicholson’s Will, 88 
a: 1064, 115 Iowa 498, 91 Am.S.R. 


Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 


Md.—Connor v. Ogle, 4 Md.Ch. 425. 
See to same effect Stahl v. Emery, 127 
A. 760, 147 Md. 123 (dictum). 


Mass.—Worcester v. Worcester, 101 
Mass. 128. 


Minn.—In re Woodward's Estate, 86 
N.W. 1004, 84 Minn. 161. See In re 
Savela’s Hstate, 163 N.W. 1029, 1030, 
18 Minn. 93 [cit Cyc] (recognizing 
rule). 


N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328. 


membership in the class is to be fixed as of the time 
of the testator’s death®? so as to comprehend all 
answering the class designation at that time,** in- 
cluding those born after the date of execution of the_ 
will but before the testator’s death,®®> while, con- 
versely, only those will take who constitute the class 


N.J.—Forshee v. Dowdney, 139 A. 


821, 101 N.J.Eq. 446 [aff 143 A. 917, 
103 N.J.Eq. 374]; Gaston v. Ford, 133 
A. 531, 99 N.J.Eq., 592. | 


5 
N.Y.—Morrow v. McMahon, 71 N.Y. 
S. 961, 85 Mise. 348; Collin v. Collin, 
1 Barb.Ch. 630, 45 Am.D. 420. 


N.C.—Twitty v. Martin, 90 N.C. 643; 
Britton v. Miller, 63 N.C. 268. 


R.I.—Industrial Trust Co. v. 
Laughlin, 117 A. 428, 44 R.I. 350. 


See cases infra notes 84-88; Als- 
man v. Walters, 106 N.E. 870, 880, 184 
Ind. 565 [rev (App.) 101 N.E. 117, and 
cit Cyc]; Wiley v. Bricker, 21 Ohio 
Cir.Ct. 109, 11 Ohio Cir.Dec. 429 (both 
dictum to same effect); Murphy v. 
Enright (Mo.) 264 S.W. 811; Thom- 
as v. Thomas, 51 S.W. 111, 149 Mo. 426, 
73 Am.S.R. 405; Driskill v. Carwile, 
133 S.E. 773, 145 Va. 116 (last three 
eases recognizing rule). 


Immediate gift as exclusion of aft- 
erborn see infra § 1275. 


84. Ark.—Wyman y. Johnson, 59 
ae 250, 68 Ark. 369, 6 Prob.Rep.Ann. 


Colo.—Hignett v. Sherman, 224 P. 
411, 75 Colo. 64. 


Tll.— Millikin Nat. Bank of Decatur 
v. Wilson, 174 N.H. 857, 348 Ill. 55, 75 
ACTER lsie 


Pet re eh Re v. Goodwin, 48 Ind. 


Md.—Loockerman vy. McBlair, 6 Gill 
177, 46 Am.D. 664. See to same effect 
Chase vy. Lockerman, 11 Gill&J. 185, 
35 Am.D. 277 (dictum). 


N.C.—Coggins v. Flythe, 18 S.E. 
a ane N.C. 102; Carver v. Oakley, 57 


Wash.—In re Thomson’s Estate, 10 
P.(2d) 245, 168 Wash. 32. ' 


See to same effect Moore v. Dimond, 
5 R.I. 121 (dictum). 


85. Md.—lLoockerman y. McBlair, 


Mc- ; 


6 Gill 177, 46 Am.D. 664; Benson v. 
Wright, 4 Md.Ch. 278. 
N.J.—Kidder’s Ex’rs vy. Kidder, 


(Ch.) 56 A. 154. 


N.Y.—Collin y. Collin, 1 Bart.Ch. 
630, 45 Am.D. 420. 


N.C.—Coggins v. Flythe, 18 S.E. 96, 
113 N.C. 102; Robinson v. McDiarmid, 


87 N.C. 455; Meares v. Meares, 26 
N.G. 192. 

Pa.—Smith’s BHstate, 14 Pa.Dist.& 
Co. 271. 


R.I.—Industrial Trust Co. v. Mc- 
Laughlin, 117 A. 428, 44 R.I. 350. 


W.Va.—Wills v. Foltz, 56 S.E. 473, 
61 W.Va. 262, 12 L.R.A.N.S. 283. 


[a] Gift to class of corporations . 
includes those organized or establish- 
ed after the execution of the will but 
before the testator’s death, and exist- 
ing at the latter time, in the absence 
of any indication of a contrary inten- 
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at that time,®* to the exclusion of persons dying be- 
fore then’? or otherwise passing out of the: class.*§ 
The rule applies not only where the will in terms con- 
fers a direct, immediate gift, but also where the gift 
is to take effect at the termination of a preceding 
life tenancy and the prior tenant designated dies 
before the testator,’® and this even where it is a gift 
in terms to those of the group who shall survive the 
life tenant®® or a gift upon a contingency, if the con- 
tingency also oceurs before the testator’s death so as 
to relieve the gift therefrom;°!, and, moreover, wnere 
the gift, although direct and immediate, is subject 
to some license or charge in favor of another, the 
class is still to be ascertained as of the testator’s 
death and hence ineludes those then in being and 
entitled’to take although they die before the annexed 


tion. Millikin Nat. Bank of Decatur 
v. Wilson, 174 N.E. 857, 343 Il. 55, 
75 A.L.R, 117. 


Inclusion of persons born after tes- 
tator’s death in class taking direct, 
immediate gift see infra § 1275. 


- 8&6 Hancock v. Griffin, 156 S.E. 659, 
171 Ga. 787; Martin v. Trustees of 
Mercer University, 25 S.E. 522, 98 Ga. 
320; In re Gorsch’s Estate, 169 N.Y. 
S. 1064, 103 Misc. 156; Harrison’s Est., 
10 Pa.Dist. 45 [aff 51 A. 976, 202 Pa. 
331]. See’ to same effect In re Car- 
ter’s Est., 213 N.W. 322, 203 Iowa 603; 
Winsor v. Brown, 136 A. 434, 48 R.I. 
200 (both dictum). 


87. Conn.—-Stanley v. Stanley, 142 
A. 851, 108 Conn. 100. 


Ga.—Hancock v. Griffin, 156 S.E. 
659, 171 Ga. 787; Davis v. Sanders, 51 
S.E. 298, 123 Ga. 177, 11 Prob.Rep.Ann. 
408; Martin v. Trustees of Mercer 
University, 25 S.E. 522,.98 Ga. 320; 
Springer v. Congleton, 30 Ga. 976; 
Walker y. Williamson, 25 Ga. 549. 


Ill.—Laneaster v. Lancaster, 58 N. 
BE. 462, 187 Ill. 540, 79 Am.S.R. 234, 6 
Prob.Rep.Ann. 116. See to same effect 
Mutual Life Ins. Co. of New York v. 
Devine, 180 Ill.App. 422 (dictum). 


Md.—yYoung v. Robinson, 11 Gill & 
J. 328. See to same effect Maddox v. 
State, 4 Harr.&J. 539. 


Mich.—Eberts v. Eberts, 4 N.W. 172, 
42 Mich. 404. 


Minn.—In re Woodward's Est., 
N.W. 1004, 84 Minn. 161. 


N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328; Hall v. Smith, 61 N.H. 
144. See to same effect Brewster v. 
Mack, 44 A. 811, 69 N.H. 52. 


N.J.—Forshee v. Dowdney, 139 A. 
321, 101 N.J.Eq. 446 [aff 143 A. 917, 
103 N.J.Eq. 374]; Gaston v. Ford, 133 
A. 531, 99 N.J.Eq. 592. 


N.Y.—Matter of Turner, 101 N.E. 
905, 208 N.Y. 261, Ann.Cas.1914D 245; 
Eastwood v. McNulty, 48 N.Y. 668; 
Matter of King, 119 N.Y.S. 869, 135 
App.Div. 781 {rev on other grounds 
93 N.E. 484, 200 N.Y. 189, 34 L.R.A. 
N.S. 945, 21. Ann.Cas. 412]; In re 
Gorsch’s Est., 169 N.Y.S. 1064, 103 
Mise. 156; In re Rowe’s Bst., 158 N. 
Y.S. 993, 94 Mise. 17 [aff sub nom. 
In re Judson, 157 N.Y.S. 1130]; In re 
Atwater, 143 N.Y.S. 773, 82 Misc. 130; 
Morrow v. McMahon, 71 N.Y.S. 961, 
35 Misc. 348; Stires v. Van Rensselaer, 
2 Bradf.Surr. 172. 

N.C.—Twitty & Churchill v. Martin, 
90 N.C. 643; Robinson vy. McDiarmid, 
87 N.C. 455. 


Pa.—In re Herr’s PHst., 28 Pa. 467; 
In re Gross, 10 Pa. 360; Hause’s Ap- 
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peal, 3 Pa.Super. 93, 3 Wkly.N.C. 411. 


Va.—Pendleton v. Hoomes, Wythe 
Orig. ed. 4 (2d ed. 94). 


See to same effect Thomas v. Thom- 
as, 51 S.W. 111, 149 Mo. 426, 73 Am. 
S.R. 405 (dictum). 


[a] Reason for rule.—One deceas- 
ed, not being in esse at the death, is 
not embraced in the words of the 
bequest to the others asaclass. Rob- 
inson v. McDiarmid, 87 N.C. 455. 


[b] Antilapse statutes (1) abro- 
gate the common-law rule, it has been 
said. Murphy v. Enright, (Mo.) 264 
SaWireeaL. (2) Effect of antilapse 
statutes on class gifts generally see 
infra’ § 2293. 


{c] Will held to manifest contrary 
intention.—Under a will devising 
property between nieces and nephews 
living at the time of the testator’s 
death, and further providing that the 
children of such as should die before 
probate of the will should take the 
parents’ share, it has been held that 
children of devisees who died before 
the testator were entitled to partici- 
pate in the estate since any other con- 
struction would render the last provi- 
sion mere surplusage. Hardcastle v. 
Potter-Matlock Trust Co., 284 S.W. 
1032, 215 Ky. 136. 


88. Schmidt v. Schmidt, 84 A. 629, 
80 N.J.Eq. 364. 


fa] Marriage intermediate the exe- 
cution of the will and the testator’s 
death disentitles the person marrying 
from sharing under a gift to “unmar- 
ried daughters.’’ Schmidt vy. Schmidt, 
84 A. 629, 80 N.J.Eq. 364. 


89. In re Atwater, 143 N.Y.S. 773, 
82 Misc. 130, 11 Mills Surr. 36; Carver 
v. Oakley, 57 N.C. 85; Davis v. Davis, 
142 S.E. 496, 144 S.C. 205. 


90. In re Atwater, 143 N.Y.S. 773, 
82 Misc. 130; Carver v. Oakley, 57 
INC ASIby 

91. Davis v. Davis, 142 S.E. 496, 


144 S.C. 205. 


92. Wyman v. Johnson, 59 S.W. 
250, 68 Ark. 369, 6 Prob.Rep.Ann. 202. 


93. Hignett v. Sherman, 224 P. 411, 
75 Colo. 64. 


$4. Whether interests are vested 
or contingent see infra §§ 1669-1750. 


95. See passim supra § 1272. 


96. Conn.—Johnson vy. Webber, 33 
A. 506, 65 Conn, 501. 


Ga.—Lamkin v. Hines Lumber Co., 
124 S.E. 694,:158 Ga. 785. 


Ill.—Weberpals v. Jenny, 133 N.B. 
62, 300 Ill. 145. 


[§§ 1272-1273 


license or charge ceases,°? as is likewise the case 
where the gift, although direct and immediate, is 
postponed as to payment or distribution, those of the 
class who die before payment but after the testator 
being ineluded.®? 


[§ 1273] (ccc) Vested Gifts.°* 
time for ascertainment of members of a class to 
whom an immediate gift is made is ordinarily the 
date of the testator’s death applies not only where 
the gift is presently effective both in right and pos- 
session?® but also in cases such as bequests or devises 
of vested remainders or gifts subject to postponed 
distribution where there is a present right of future 
enjoyment,®® even though subject to be divested by 
future events,®’ except in so far as statutes alter or 
modify the rule,®* so that, while those predeceasing 


The rule that the 


N.Y.—Haug v. Schumacher, 60 N. 
BH. 245, 166 N.Y. 596; Matter of Brown, 
48 N.E. 537, 154 N.Y. 313; Davidson 
v. Jones, 98 N.Y.S. 265, 112 App.Div. 
254; Chandler vy. Kron, 180 N.Y.S. 198, 
110 Misc. 397. 


R.I.—Sherman v. Baker, 40 A. 11, 
20 R.I. 446, 40 L.R.A. 717; Moore v. 
Dimond, 5 R.I. 121. 


Vt.—In re Walbridge’s Will, 150 A. 
126, 102 Vt. 429. 


See cases passim infra text and 
notes 97-12. 


97. Ala.—Duncan v. De Yampert, 
62 So. 6738, 182 Ala. 528. 


Conn.—Bartram v. Powell, 89 A. 
885, 88 Conn. 86; Johnson y. Webber, 
33 A. 506, 65 Conn. 501. 


Ill.—Weberpals vy. Jenny, 
62, 300 Ill. 145. 


Mass.—Shaw v. Eckley, 47 N.E. 609, 
169 Mass. 119. 


N.Y.—In re Watts, 74 N.Y.S. 75, 68 
App.Div. 357. 


Pa.—In re Packer’s Est.j 92 A. 70, 
246 Pa. 116. 


[a] Contingent power of appoint- 
ment given the first taker does not 
alter the rule where the contingency 
Siving rise to the right to exercise 
the power never occurs. Duncan vy. 
De Yampert, 62 So. 673, 182 Ala. 528. 


33 N.E. 


$8. See statutory provisions. 
[a] In Pennsylvania Sess. L. 
(1923) p 914, providing that a gift 


after a prior estate to a class of 
“heirs or next of kin fOr Te Fae 
[in] other similar or equivalent 
phrase” is to be determined as to the 
class of takers to mean those who are 
such at the termination of the prior 
estate and not those who were such 
at the testator’s death has been held 
to be applicable to all cases where 
there has been a limitation over to 
classes analogous to those mentioned 
specifically by the statute and in view 
of the consideration “that the Legis- 
lature could not foresee every possi- 
ble wording which a testator might 
use to define classes of persons to 
take in remainder (such as ‘issue,’ 
‘children,’ ‘grandchildren,’ ‘descend- 
ants,’ and the like), it has been held 
that all such terms were meant to be 
covered by the expression “similar or 
equivalent phrase” and that a gift to 
any class of an analogous character 
is determinable as to membership in 
the class of beneficiaries at the ex- 
piration of the preceding particular 
estate. In re Bonsall’s Estate, 135 
A. 724, 725, 288 Pa. 39 [aff 7 Pa.Dist. 
&Co. 421]. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1973] 


the testator or otherwise passing out of the group 
before his death are not members of the class®® ex- 
cept in so far as the antilapse statutes are held to 
produce a different result,+ unless there is a mani- 
festation in the will of a contrary intention on the 
part of the testator,? as by provisions for divestiture 
those living and falling within 
the group description at the testator’s death are to 
be included within the class membership although 
they die or otherwise cease to possess the requisite 
qualifications in the interim before the gift takes 
effect in possession or enjoyment,‘ or although their 
own death is the time at which the gift takes effect in 
that manner, a prior life estate in the property hay- 
ing been granted them,® including among the num- 
ber such as are born after execution of the will in 


in case of death,? 


99. Conn.—Mead v. 161 A. 


799, 115 Conn. 448. 


Ga.—Toucher v. Hawkins, 123 S.B. 
618, 158 Ga. 482; Fulghum v. Strick- 
Jand, 51 S.E. 294, 123 Ga, 258; Walker 
Vv. Williamson, 25 Ga. 549. 


Me.—Carver v. Wright, 109 A. 896, 
119 Me. 185. 


N.Y.—In re Brundrett’s Estate, 240 
N.Y.S. 220, 135 Mise. 574; In re But- 
ler’s Est., 100 N.Y.S. 487, 50 Misc. 229, 
5 Mills Surr. 366; Manier v. Phelps, 
15 Abb.N.Cas. 123. 


S.C.—Balley v. Wagner, 
Eq. 1. 


Vt.—In re Walbridge’s Will, 150 A. 
126,. 102° Vt. 429. 


1. See infra § 2293. 


2 Conn.—wNorton  v. 
89 A. 882, 88 Conn. 28. 


Ga.—Powell v. McKinney, 108 S.E. 
Aol ied Dilan Ga we kO on 


Me.—Carver v. Wright, 109 A. 896, 
119 Me. 185. 


N.Y.—Robinson y. Martin, 93 N.E. 
AS SeAOOI ING Yl pos Up Suel russ COm Of 
New York v. Nathan, 187 N.Y.S. 649, 
196 App.Div. 126 [aff 183 N.Y.S. 66, 
112 Mise. 502, and aff 135 N.H. 894, 
ZoowN. Yano 0p le 


Ohio.—Burdsall v. Burdsall, 33 Ohio 
Cir.Ct. 434. 


Pa.—in re Packer’s Hst., 92 A. 70, 
246 Pa. 116. 


[a]: Determination as of date of 
execution of will has been held prop- 
er where the gift was to “all my chil- 
dren that-are now living.’’ Whitehead 
Vv. luassiter, 57°N.C. 79. 


{[b] Under remainder to unmarried 
daughters, where upon the plan of 
the whole will the intention is evident 
to preserve equality among all daugh- 
ters except for making special provi- 
sion for unmarried ones in view of 
the likelihood that the married ones 
will be better cared for by reason of 
the maintenance or support which 
their husbands will furnish them, it 
has been held that the gift is to those 
of the daughters unmarried at the 
termination of the prior estate and not 
to those unmarried at the testator’s 
death. Robinson v. Martin, 93 N.E. 
Bee DOO ING ago oe 

3. Ala.—Harrison v. Harrison, 105 
So. 179, 213 Ala. 418. 


D.c.— Jewell v. Graham, 57 App.D. 
©. 391, 24 F.(2d) 857 [cert den 48 S. 
Gt, 659; 2710 US 596, 72) Litid. 1006)° 

Ga.—Calhoun v. Thompson, 155 S.E. 
183, 171 Ga. 286. 

Ky.—Pearce’s Adm’r v. Pearce, 238 
S.w. 750, 194 Ky. 158. 

N.J.—Redmond vy. Gummere, 119 A. 


Close, 


21 S.C. 


Mortensen, 
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lute.§ 


ture time,® 


631, 94 N.J.Eq. 216; Crane v. Bolles, 
24 A. 237, 49: N.J.Eaq. 373: 


N.Y.—Wells v. Rowland, 140 N.Y-.S. 
See 155 App.Div. 354, 10 Mills Surr. 


Divestiture of vested estates see 
infra §§ 1741-1747. 


4. U.S.—Cropley v. Cooper, 19 Wall. 
167, 22 L.Ed. 109. 


Ala.—Duncean v. De Yampert, 62 So. 
673, 182 Ala. 528. 


Conn.—Mead v. Close, 161 A. 799, 
115 Conn. 443; Bartram v. Powell, 89 
A. 885, 88 Conn. 86; Norton v. Mor- 
tensen, 89 A. 882, 88 Conn. 28. 


Ga.—Powell v. McKinney, 108 S.E. 
231, 151 Ga. 803. 


Ill.—Grimmer v. Friederich, 45 N. 
BE. 498, 164 Ill. 245. 


Ind.—Alsman v. Walters, 106 N.E. 
117] 184 Ind. 565 [rev (App.) 101 N.E. 


Iowa.—Sleeper v. Killion, 164 N.W. 
241, 182 Towa: 845 [rev on other 
grounds 157 N.W. 226]. 


Ky.—Patterson’s x’r v. Dean, 44 S. 
W.(2d) 565, 241 Ky. 671; Hocker v. 
Gentry, 3 Metc. 463; Arnold’s HEx’rs 
v. Arnold’s Adm’r, 11 B.Mon. 81. 


Me.—Carver v. Wright, 109 A. 896, 
119 Me. 185. 


Md.—Ridgely v. Ridgely, 59 A. 731, 
100 Mad. 230. 


Mass.—Shaw v. Eckley, 47 N.E. 609, 
169 Mass. 119; Lombard v. Willis, 16 
N.EW-737, 147 Mass. 13; Weston v. 
Foster, 7 Metc. 297; Dingley v. Ding- 
ley, 5: Mass. 535. 


Mich.—Sturgis v. Sturgis, 217 N.W. 
771, 242 Mich. 52. 


Miss.—Allen y. Allen, 110 So. 685, 
145 Miss. 868; Branton v. Buckley, 
54 So. 850,\99 Miss. 116, L.R.A.1917C 
527. 


N.H.—Holmes vy. Alexander, 134 A. 
536, 82 N.H. 380. 


N.J.—Redmond v. Gummere, 119 A. 
631, 94 N.J.Eq. 216; Albright v. Van 
Voorhis, (Ch.) 104 A. 27. 


N.Y.—Cammann v. Bailey, 103 N.E. 
$24, 210 N.Y. 19; Connelly, v.(OUBrien, 
60 N.E. 20, 166 N.Y. 406; Matter of 
OWE 4S) INGE Wo mello 4 Neve 833) 
Byrnes v. Stilwell, 9 N.E. 241, 103 N 
Y. 453, 57 Am.R. 760; Davidson v. 
Jones, 98 N.Y.S. 265, 112 App.Div. 254; 
In ‘re ‘Watts, 74 N.Y.S. 75, 68 App.Div. 
357; Smiley v. Bailey, 59 Barb. 80; 
Chandler v. Kron, 180 N.Y.S. 198, 110 
Mise: 397; Vanderpoel v. Burke, 118 
N.Y.S. 548, 63 Mise. 545; Matter of 
Woolsey, 98 N.Y.S. 936, 49 Mise. 201, 
5 Mills Surr. 219. 


N.C:—Taylor v. Taylor, 94 S°E. 7, 
174 N.C. 537; Wise v. Leonhardt, 38 
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the testator’s lifetime;® and it is thus held, not only 
where the limitation is in terms of that character,‘ 
but also where the limitation, as stated, is upon some 
contingency but the contingency oceurs within the 
life of the testator so as to render the right abso- 
Where a gift is made to a class to be paid 
them or divided among them when one shall attain a 
certain age, or marry, or at some other definite fu-~ 
particularly if the intermediate income 
therefrom is directed to be applied to their benefit,*° 
and also where the will gives the property, or its use 
or profits, to persons other than the ultimate benefi- 
ciaries or for purposes other than their benefit, un- 
til one of the beneficiaries attains a particular age, 
marries, or the like, and directs a division of the 
proceeds among such beneficiaries at that time,** the 


S.E. 892, 128 N.C. 289; Knight v. Wall, 
19 N.C. 125. See Knight v. Knight, 
56 N.C. 167 (death after termination 
of prior tenaney but before actual 
distribution). 


Pa.—In re Groninger’s Estate, 110 
A. 465, 268 Pa. 184; Kohl v. Kepler, 
110 A. 239, 266 Pa. 522; In re Packer’s 
Estate, 92 A. 70, 246 Pa. 116; Cres- 
sons’ Appeal, 76 Pa. 19; Ross v. Drake, 
37 Pa. 373; Bentley’s Est., 30 Pa.Dist. 
6742 Rowlands .bst.,) ain Pa. Cogmeai: 
Bower’s Est., 11 Phila. 620. 


R.I.—Perry v. Brown, 83 A. 8, 34 R. 
I. 208; Moore’ y. Dimond, 5 RI. 121. 


Ont.—Re MacDonald, [1931] 4 Dom.° 
L.R. 920; In re Moore, [1931] 4 Dom. 
Eee 668; Re Anderson, 19 Ont.W.N. 
19: . x 


See to same effect Rewis v. Rewis, 
84 So. 938, 79 Fla. 126; Webber v. 
wig 47 A. 903, 94 Me. 429 (both dic- 
tum). 


[a] Income.—The rule is applica- 
ble not only to gifts of principal but 
also to gifts of income so that per- 
sons dying before the date for any 
particular income payment are to be 
included in the class. Rowland’s Est., 
T RarComsa2s 


[b] Where vested remainderman 
wilis his interest in property to a 
class and dies before the termination 
of the prior particular estate, the 
same rule applies and' those dying in- 
termediate the testator and the life 
tenant are to be included in the class. 
Britton v. Miller, 63 N.C. 268. 


5. Carver v. Wright, 109 A. 896, 
119 Me. 185; Meixell’s Hstate, 6 Pa. 
Dist.&Co. 303; Stone’s Ex’r vy. Nichol- 
son, 27 Gratt. (68 Va.) 1. 


6. In re Butler’s HMst.,, 100 NsyY.S. 
487, 50 Misc. 229, 5 Mills Surr. 366. 


Inclusion of persons born after tes- 
tator’s death in class taking vested 
interest see infra § 1276. 


7 See cases supra notes 96-6. 


8. See infra § 1274 text and notes 
Bey Been 

9." Cropley, v,. Cooper, 19" Walle, Cu; 
S.) 167,22 L.Ed. 1093 * Hocker vi Gen- 
try, 3 Metc.. (Ky.) 463; Stevenson vy. 
Lesley, 70 N.Y. 512 [aff 49 How.Pr. 
229, mod 9 Hun 637]; In re Wolf’s 
Will, 251 N.Y.S. 552, 140 Misc. 595; 
Re MacDonald (Ont.) [1931] 4 Dom. 
L.R. 920. But see Moffit v. Varden, 
17 F.Cas.No. 9,689, 5 Cranch C.C. 658; 
Cole v. Creyon, 10 S.C.Eq. 311, 26 Am. 
D. 208 (both to contrary effect). 


10. Hocker v. Gentry, 3 Mete. (Ky.) 
463; In re MacDonald, (Ont.) [19381] 
4 Dom.L.R. 920. See to same effect 
Stevenson vy. Lesley, 70 N.Y. 512 [aff 
49 How.Pr. 229 (mod 9 How.Pr. 637)]. 


11. Cropley v. Cooper, 19 Wall. (U. 
S.) 167, 22 L.Ed. 109. See te same ef- 
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rule applies and those dying after the testator but 
before the attainment of the time specified are to be 
included within the class membership, while those 


dying before the testator are not.1? 
[§ 1274] (ddd) Contingent 


fect Hocker y. Gentry, 3 Metc. (Ky.) 
463 (dictum). 


[a] Presumption is that the tes- 
tator postponed the distribution or 
payment for the purposes of the prior 
bequest, and not to prevent the ulti- 
mate gift from vesting. Hocker v. 
Gentry, 3 Mete. (Ky.) 463. 


12. Walker v. Williamson, 25 Ga. 
549. 
13. Whether interests are vested 


or contingent see infra §§ 1669-1750. 


14 U.S.—In re Hoadley, 101 F. 
233, 3 Am.Bankr.Rep. 78. S 


Ala.—Phinizy v. Foster, 7 So. 836, 
90 Ala. 262. 

Minn.—In re Bell’s Will, 179 N.W. 
650, 147 Minn. 62. 


N.Y.—In re Crane, 58 N.E. 47, 164 
N.Y. 71; In re Baer, 41 N.E. 702, 147 
N.Y. 348; In re Hogarty, 70 N.Y.S. 
839, 62 ‘App. Div. 79 {mod 70 N.Y.S. 
428, 34 Misc. 610, 2 Mills Surr. 205]; 
In re Leverich’s Will, 210 N.Y.S. 605, 
125 Misc. 130. 

Pa.—Reed’s Est., 10 Pa.Dist. 162; 
Man’s Estate, 2 Pa.Dist. 830, 14 Pa. 
Co. 52. 

R.I.— Darling v. Witherbee, 
Mod pas Os iy. Ls 459), 

Wis.—In re Benner’s Will, 113 N.W. 
663, 183 Wis. 325. 


15. Ala.—Ballentine v. Foster, 30 
So. 481, 128 Ala. 638; Phinizy v. Fos- 
ter, 7 So. 836, 90 Ala. 262. 


Ga.—Sanford v. Sanford, 58 Ga. 259. 


Hawaii.—Auld v. Andrade, 31 
Hawaii 1. 

Ky.—Ford vy. Jones, 3 S.W.(2d) 781, 
233 Ky. 327. 

Mass.—Lyman v. Sears, 186 N.E. 
56; Dexter v. Attorney General, 112 
N.E. 946, 224 Mass. 215. But see Smith 
v. Smith, 71 N.E. 314, 186 Mass. 138 
(applying to a gift to “brothers and 
sisters” the rules of construction ap- 
propriate to gifts to heirs or next of 
kin and holding the class membership 
fixed as of the testator’s death even 
though the gift was contingent). 


N.J.—Camden Safe Deposit & Trust 
Co. v. Fricke, 133 A. 882, 99 N.J.Eq. 
506. 

N.Y.—In re Buechner, 123 N.E. 741, 
226 N.Y. 440; Rasquin v. Hamersley, 
137 N.Y.S. 578, 152 App.Div. 522; Cox 
v. Wisner, 60 N.Y.S. 349, 43 App.Div. 
591 [aff 60 N.E. 1109, 167 N.Y. 579); 
In re Salyer’s Estate, 255 N.Y.S. 81, 
142 Misc. 300; In re ‘Bendheim’s Es- 
tate, 209 N.Y.S. 141, 124 Misc. 424 [aff 
209 N.Y.S. 7941; In re Kissam’s Est., 
186 N.Y.S. 263, 115 Mise. 724. 

N.C.—Pratt v. Washington Mills, 
119 S.E. 766, 186 N.C. 396. 

S.C.—Davis v. Davis, 142 S.E. 496, 
144 S.C. 205. 

See In re Savela’s Estate, 163 N.W. 


1029, 188 Minn. 93 (recognizing rule); 
and infra text and notes 17-31. 


“The number of pieces into which 


90 A. 


Gifts.13 
however, not merely the possession but also the ere- 
ation of the right is postponed, futurity being an- 
nexed not alone to the time of distribution or enjoy- 
ment but to the substance of the gift,‘+ ordinarily 
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the class is the 
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the appropriate time for fixing the membership of 


date when the gift vests in right 


or interest!® unless a contrary intention on the part 


of the testator appears,!® and only those coming 


Where, 


the pie shall be cut and the parties 
to whom they shall be passed is de- 
termined by those of the class present 
when the time for cutting comes.’ 

Ford v. Jones, 3 S.W.(2d) 781, 786, 
RSC MEG igs VAC 


16. Croan v. Maraman’s Guardian, 
146 S.W. 398, 148 Ky. 135. 


fa] Where charge in favor of class 
is imposed on an immediately vested 
legacy to another, the class is ascer- 
tainable at the testator’s death even 
though the charge itself is contingent 
only, and only in favor of such mem- 
bers of the class as may be in need. 
Ingraham y. Ingraham, 48 N.E. 561, 
49 N.H. 320, 169 Ill. 432. 


17. Fla.—Rewis v. Rewis, 84 So. 
93,.79 Ela. 126. 

Ga.—Burch v. Burch, 23 Ga. 536 
[foll Heard v. Brawner, 28 Ga. 357}. 


Hawaii.—Auld vy. Andrade, 31 Ha- 
waii 1. 

Tll._— Jones v. Miller, 119 N.E. 324, 
283 Ill. 348; Drury v. Drury, 111 N.E. 
140, 271 Ill. 336; Blatchford v. New- 
berry, 99 Ill. 11. 


Ky.—Ford v. Jones, 3 
223 Ky. 327; Craig’s Adm’r v. Wil- 
liams, 200 S.W. 481, 179 Ky. 329; 
aS v. Handley, 4 Litt. 346, 14 Am. 


Me.—Webber v. Jones, 47 A. 908, 94 
Me. 429. 


S.W.(2d) 781, 


Mass.—Lyman vy. Sears, 186 N.E. 
56k DAT Yo nive Gras Wek Nickle Oi smel oO) 
Mass. 482, 11 Prob.Rep.Ann. 650; Lee 


v. Welch, 39 N.E. 1112, 163 Mass. 312; 
In re Bates, 34 N.E. 266, 159 Mass. 
252; Hills v. Barnard, 25 N.E. 96, 152 
Mass* 167, Sy aR Ay 2b = > SMrorrnily sve 
Phillips, 7 N.E. 771, 142 Mass. 240. 


N.Y.—In re Buechner, 123 N.E. 741, 
226 N.Y. 440; Rudd v. Cornell, 63 N.E. 
823, 171 N.Y. 114; Dowgherty v. 
Thompson, 60 N.H. 760, 167 N.Y. 472; 
In re Allen, 45 N.E. 554, 151 N.Y. 2438; 
In re Baer, 41 N.B. 702, 147 N.Y. 348; 
Truesdell v. Pierce, 137 N.Y.S. 349, 
152 App.Div. 453; Robinson v. Mar- 
tin, 123 N.Y.S. 146, 138 App.Div. 310; 
In re Westchester Trust Co., 150 N.Y. 
S. 887, 113 App.Div. 403 [aff 114 N.E. 
1068, 219 N.Y. 638]; In re Watson’s 
Will, 258 N.Y.S. 755, 144 Misc. 213 
[mod on other grounds 262 N.Y.S. 394, 
237 App.Div. 625. -(mod on’ other 
grounds 186 N.E. 787, 262 N.Y. 284)]; 
In re Salyer’s Hst., 255 N.Y.S. 81, 142 
Misc. 300; In re Suydam’s Estate, 248 
N.Y.S. 176, 138 Misc. 873; In re Butt- 
ner’s Will, 210 N.Y.S. 729, 125 Mise. 
224 [mod on other grounds 213 N.Y.S. 
268, 215 App.Div..62]; In re Parsons’ 
Will, 207 N.Y.S. 772, 124 Misc.’ 394 
[aff 210 N:Y.S. 399]; In re Kissam’s 
Est., 186 N.Y.S. 263,.115 Misc. 724; 
In re McKim’s Bst., 185 N.Y.S. 767, 
115 Misc. 720; Metropolitan Trust Co. 
of City of New York v. Allen, 171 N. 
Y.S. 97,°103 Misc. 301 [aff 174 N.Y.S. 
541, 186 App.Div. 368]; In re Faust’s 
Est., 145 N.Y.S. 842, 83 Mise. 250, 11 
Mills Surr. 326; Clark v. Grosh, 142 
N.Y.S. 966, 81 Misc. 407; Eckert v. 
Wilklow, 55 N.Y.S. 1086, 26 Misc. 294; 


within the description at that time are members of 
the class!7 so that persons dying or otherwise ceas- 
ing to answer the class description before that time 
are not included in the class to which the gift 1s 
made?’ while all then living and answering the group 


53 N.Y-S: 633, 24 
McCabe, 52 N.Y. 
In re Stocum, 94 


Smith v. Lansing, 
Misc. 566; Ccgan v. 
S. 48, 23 Misc. (Boe 
N.Y.S. 588. 


Pa.—Dailey’s Estate, 
875; Richardson’s Est., 21 Pa.Dist. 
145 [aff 84 A. 670, 236 Pa. 136]; Man’s 
Estate, 2 Pa.Dist. 830, 14 Pa.Co. 52. 


R.I.—Darling v. Witherbee, 90 A. 
751, 36 R.I. 459; Tingley v. Harris, 40 
A. 346, 20 R.I. 517; Brown v. Wil- 
liams, 5 R.I. 309. : 


Pave qeer en v. Cooper, 58 S.E. 950, 
TE SACK Gat 


29 Pa.Dist. 


Vt.—In re Bields Estate, 143 A. 
280, 101 Vt. 24 
eee v. Carwile, 133 S.E. 


773, 145 Va. 116. 


Ont.—Haight v. Dangerfield, 5 Ont. 
L. 274, 2 Ont.W.R. 120; Re Barnett, 
14 Ont.W.N. 82. 


See to same effect Sterling v. Ives, 
62 A. 948, 78 Conn. 498. 


18. Ala.—McGlathery v. Meeks, 
121 So. 67, 219 Ala. 89; Ballentine v. 
Foster, 30 So., 481, 128 Ala: 638; 


a ah v. Foster, 7 So. 836, 90 Ala. 


Del.—Hawke v. Lodge, 77 A. 1090, 9 
Tyel.Ch. 146; In re Nelson’s Estate, 74 
A. 851, 9 Del.Ch, 1. 


D.C.—Jewell v. Graham, 57 App.D. 
C. 391, 24 F.(2d) 857 [eert den 48 S.Ct. 
559, 277 U.S. 596, 72 L.Ed. 1006]. 


Fla.—Rewis v. Rewis, 84 So. 93, 79 
Fla. 126. 


Ga.—Campbell v. Tope OR 62 Ga. 
709; Burch v. Burch, 23 Ga. 536 {foll 
Heard v. Brawner, 28 Ga. 357]. 


Hawaii—aAuld v. Andrade, 31 
Hawaii 1. 
Ill—Bushman y. Fraser, 153 N.E. 


611, 322 Ill. 579; Rogers v. Rogers, 
143 N.E. 490, 312 Ill. 122; Sheridan v. 
Blume, 125 N.E. 353, 290 Tl. 508; 
Jones v. Miller, 119 N.E. 824, 283 Ill. 
348; Drury v. Drury, 111 N.E. 140, 271 
Ill. 336; Pitzel v. Schneider, 74 N.E. 
779, 216 Tl. 87; Ruddell v. Wren, T0 
N.E. 751, 208 Ill. 508. 


Re ec ae v. Goodwin, 48 Ind. 


Iowa.—Jones v. Parsons, 166 N.W. 
707, 182 Iowa 1377; Birdsall v. Bird- 
sall, 132 N.W. 809, 157 Iowa 368, 36 
L.R.A.N.S. 1121. 


Ky.—Ford v. Jones, 3.8.W.(2d) 781, 
223 Kye 2s Allsmiller v. Freutche- 
nicht, 5 S.W. 746, 86 Ky. 198, 9 Ky. 
1 509; ee Vi Handley, 4 Litt. 346, 
14 Am. D. 140 


Meehsients v. Burgess, 62 A. %, 
101 Me. 26; Webber v. Jones, 47 A. 
903, 94 Me. 429. 


Md.—Stahl v. Emery, 127 A. 760, 
147 Md. 123; Cherbonnier y. Good- 
win, 28 A. 894, 79 Md, 55 [mod on 
other grounds 32 A. 177]; Demill v. 
Reid, 17 A. 1014, 71 Md. 175. See Cow- 
man vy. Classen, 144 A. 367, 156 M4. 
428 (to same effect). 


Mass.—Lyman v. Soars, 186 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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designation are to be ineluded,!® even though born 
after the execution of the will in the testator’s life- 
time?° and even though actual enjoyment or distri- 
bution of the gift is further postponed until some 
yet more remote time, such as the attainment of ma- 
jority or marriage of one, termination of an outstand- 
ing life estate, or some other particular time,?! those 
dying after the gift vests in right or interest but be- 
fore it vests in enjoyment or possession being still 


56; Welch v. Williams, 129 N.E. 677, 
237 Mass. 373; Coffin v. Jernegan, 75 
N.E. 958, 189 Mass. 503; Gardiner v. 
Savage, 65 N.E. 851, 182 Mass. 521; 
Bigelow v. Clap, 43 N.E. 1037, 166 
Mass. 88; Lee v. Welch, 39 N.E. 1112, 
163 Mass. 312; Hills v. Barnard, 25 
NEM IG Loom NlASS. Ono) SuukteAce oleh: 
Denny v. Kettell, 135 Mass. 138. 


Minn.—In re Bell’s Will, 179 N.W. 
650, 147 Minn. 62. 


Mo.—Ringquist v. Young, 
159, 112 Mo. 25. 


N.J.—Camden Safe Deposit, etc., 
ae v. Fricke, 133 A. 882, 99 N.J.Eq. 


N.Y.—In re Leonard, 113 N.E. 491, 
Zils wNieys olor URUad, V.Cornell, 63) IN; 
BE. $23,.171 N-Y..114; Dougherty v. 
Thompson, 60 N.E. 760, 167 N.Y. 472; 
In re Crane, 58 N.E. 47, 164 N.Y. 71; 
Clark v. Cammann, 54 N.E. 709, 160 
are 315, 5 Prob.Rep.Ann. 72; Paget 
Vv. elcher, 51 N.B. 24, 156 N.Y. 399; 
In re Allen, 45 N.E. 554, 151 N.Y. 243; 
In re Baer, 41 N.BE. 702, 147 N.Y. 348; 
Patchen y. Patchen, 24 N.E. 695, 121 
N.Y. 432; Holbrook v. Shepard, 220 
NIYIS. 755220) App. Div. 164 [afi 157 
N.E. $82, 245 N.Y. 618]; In re West- 
chester Trust Co., 159 N.Y.S. 887, 173 
App.Div.. 403 [aff 114 N.E. 1086, 219 
N.Y. 638]; New York Trust Co. v. 
Thomas, 127 N.Y.S. 732, 142 App.Div. 
689; Robinson v. Martin, 123 N.Y.S. 
146, 138 App.Div. 310; In re Bowers, 
96 N.Y.S. 562, 109 App.Div. 566 [aff 77 


20 S.W. 


N.E. 1182, 184 N.Y. 574]; Cox v. Wis- 
ner, 60 N.Y.S. 349, 43 App.Div. 591 
[aff 60 N.B. 1109, 167 N.Y. 579]; In 


re Watson's Will, 258 N.Y.S. 755, 144 
Misc. 213 [mod on other grounds 262 
N.Y.S. 394, 237 App.Div. 625 (mod on 
other grounds 186 N.E. 787, 262 N.Y. 
284)]; In re Buttner’s Will, 210 N.Y. 
S. 729, 125 Misc. 224 [mod on other 
grounds 213 N.Y.S. 268, 215 App.Div. 
62]; In re Leverich’s Will, 210 N.Y.S. 
605, 125 Mise. 130; In re Parsons’ 
Will, 207 N.Y.S. 772, 124 Misc. 394 [aff 
210 N.Y.S. 899]; In re Kissam’s Est., 


186 N.Y.S. 263, 115 Misc. 724; In re 
McKim’s Est., 185 N.Y.S. 767, 115 
Mise. 720; In re U. S. Trust Co., 73 


N.Y.S. 635, 36 Mise. 378, 2 Mills Surr. 
367; Eckert v. Wilklow, 55 N.Y.S. 
1086, 26 Mise. 294; Smith v. Lansing, 
53 N.Y.S. 633, 24 Mise. 566; Schwencke 
v. Haffner, 50 N.Y.S. 165, 22 Misc. 
293. 


N.C.—Wachovia Bank, etc., Co. v. 
Stevenson, 144 S.E. 370, 196 N.C. 29; 
Jessup v. Nixon, 137 S.B. 810, 193 N. 
C. 640; Grier v. McAfee, 82 N.C. 187. 


Pa.—In re Everitt’s Estate, 46 A. 
1,°195- Pa. 450; : 
A. 534, 152 Pa. 251 [foll Wilson v. 
Denig, 30 A. 1025, 166 Pa. 29]; Mc- 
Bride v. Smyth, 54 Pa. 245; Scott’s 
Estate, 37 Pa.Super. 342 [foll Scott’s 
Estate, 37 Pa.Super. 347]; Thran v. 
Herzog, 12 Pa.Super. 551; In re Stew- 
ardson’s WBHst., 16 Pa.Dist.&Co. 195; 
Richardson’s Est., 21 Pa.Dist. 145 [aff 
84 A. 670, 236 Pa. 136]; Reed's Est., 
10 Pa.Dist. 162; Man’s Est., 2 Pa.Dist. 
830, 14 Pa.Co. 52. 


R.I.—Branch v. De Wolf, 95 A. 857, 
88 R.I. 395; Tingley v. Harris, 40 A. 
346, 20 R.I. 517; Brown v. Williams, 
5 R.I. 309. 


Wallace v. Denig, 25. 


WILLS 


S.C.—Cooper y. Cooper, 58 S.E. 950, 
18 S.C=317> Conner vi Johnson, 11S. 
C.Eq. 41. 


Tex.—Robertson v. Garrett, 10 S.W. 
96, 72 Tex. 372. 


Vt.—In re Field’s Estate, 143 A. 280, 
OME Vetere 242. 


Wis.—In re Benner’s Will, 113 N. 
W. 663, 133 Wis. 325. 


N.S.—Re Young, [1927] 2 Dom.L.R. 
549 [aff [1927] 2 Dom.L.R. 1048]. 


Ont.—Re MacDonald, [1931] 4 Dom. 
rae 920; Re Barnett, 14 Ont.W.N. 


[a] Although attainment of ma- 
jority is specified period for distribu- 
tion, if the gift itself is upon some 
contingericy, those who die before the 
contingency are not to be included as 
members of the class although they 
have attained majority and so have 
satisfied the condition upon which dis- 
tribution was to have been grounded 
had they been within the_ class. 
Fewre v. Lodge, 77 A. 1090, 9 Del.Ch. 


{b] Income.—Where the gift is of 
income accruing on the respective 
shares of those appointed to take a 
life interest in the principal upon the 
respective shares until all shall be 
dead, from time to time, it has been 
held that the class to which the in- 
come is then given is a contingent 
class to be determined as to each in- 
stallment of the income at the time 
of its accrual, and that those drop- 
ping out by death between income 
payment dates are not to be reckoned 
as members of the class as to any of 
the income after their respective 
deaths. McGlathery v. Meeks, 121 So. 
67, 219 Ala. 89; In re Bell’s Will, 179 
N.W. 650, 147 Minn. 62; Camden Safe 
Deposit & Trust Co. v. Fricke, 133 A. 
882, 99 N,J.Eq. 506; Babcock’s Hst., 
18 Pa.Dist. 453. — 


{c] In Virginia (1) a contingent 
remainder or executory devise to a 
class, where the contingency is only 
as to event and not as to person, in- 
cludes in the class membership all 
those living at the testator’s death 
and qualifying then although they die 
before the estate vests in right or in- 
terest (Prince v. Barham, 103 S.E. 
626, 127 Va. 462; Stone’s Ex’r v. Nich- 
olson, 27 Gratt. (68 Va.) 1; Clarkson 
v. Booth, 17 Gratt. (58 Va.) 490; 
Brewer v. Opie, 1 Call. (5 Va.) 212), 
(2) but excludes such persons where 
the uncertainty which is annexed to 
the gift is as to the persons to take 


Tees Vv. Duval, 17 (Gratt. (53 Waz) 
49). 
19. Ky.—Ford v. Jones, 3 S.W.(2d) 


781, 223 Ky. 327. 


Me.—Storrs v. Burgess, 
101 Me. 26; Webber v. Jones, 
903, 94 Me. 429. 


Md.—Keerl v. Fulton, 1 Md.Ch. 532. 


Mass.—Dickerman v. McGregor, 180 
N.E. 131, 278 Mass. 393; Morrill v. 
Phillips, 7 N.E. 771, 142 Mass. 240. 


N.J.—Redmond v. Gummere, 119 A. 
631, 94 N.J.Eq. 216. 


S.C.—Shaw v. Monefeldt, 27 S.C.Eq. 
240: 


62 A. 730, 
47 A. 


to be included in the class membership.?? 
has been applied, in the absence of manifestations of 
a contrary intent elsewhere in the will,?* to cases 
where there is an ultimate limitation upon some con- 
tingent event to a class and there are persons in esse 
answering the description when the contingency hap- 
pens,?* as where there are alternative contingent 
remainders to classes;?° a gift to a class of the resi- 
due if any exist beyond specifie gifts payable at a 
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The rule 


‘Wis.—In re Benner’s Will, 113 N.W. 
663, 133 Wis. 325. 


See to same effect Re MacDonald, 


(Ont.) [1931] 4 Dom.L.R. 920 (dic- 
tum). 
20. Richardson vy. Sinkler’s Lega- 


tees) 92,8.C Ha. 12:7. 


Inclusion of persons born after tes- 
tator’s death in benefits from contin- 
gent gift see infra § 1276. 

21. Md.—Keerl v. Fulton, 
Ch. 532. 

Mass.—Dickerman v. McGregor, 180 
N.E. 131, 278 Mass. 393; Dexter v. At- 


torney General, 112 N.E. 946, 224 
Mass. 215. 


N.J.—Redmond v. Gummere, 119 A. 
631, 94 N.J.Eq. 216. 


Sec anhaw, v. Monefeldt, 27 S.C.Eq. 


1 Md. 


24 


Wis.—In re Benner’s Will, 113 N. 
W. 663, 133 Wis. 325. 


See to same effect Re MacDonald, 
ey, [1931] 4 Dom.L.R. 920 (dic- 
um). 


22. See cases supra note 19. 


23. Demill v. Reid, 17 A. 1014, 71 
Md. 175. See Re Smith, 18 Ont.W.N. 
407 (construing an executory devise 
to “my other children’ after a life 
gift to a child as intending the testa- 
tor’s other children at his own death, 
in accordance with the rules for as- 
certainment of a class of next of 
kin). 

24. Ala.—Ballentine v. Foster, 3 
So. 481, 128 Ala. 638; Phinizy v. Fos- 
ter, 7 So. 836, 90 Ala. 262. 


Hawaii.—Auld v. Andrade, 31 Ha- 
waii 1. 

Mass.—Dary v. Grau, 77 N.E. 507, 
190 Mass. 482, 11 Prob.Rep.Ann. 650. 


N.Y.—Paget v. Melcher, 51 N.E. 24, 
156 N.Y. 399; In re Allen, 45 N.E. 554, 
151 N.Y. 243; Smith v. Lansing, 53 
N.Y.S. 633, 24 Mise. 566. 


N.C.—Wachovia Bank, etc., Co. v. 
Stevenson, 144 S.E. 370, 196 N.C. 29. 
S.C.—Davis v. Davis, 142 S.K. 496, 


144 S.C. 205; Gourdin vy. Shrewsbury, 
LSC, 


Tex.—Robertson v. Garrett, 10 S.W. 
96, 72 Tex.372, 


N.S.—Re Young, [1927] 2 Dom.L.R. 
549 [aff [1927] 2 Dom.L.R. 1048]. 


See infra text and notes 25-29. 


25. Ga.—Sanford v. Sanford, 
Ga. 259. 


Ill.— Drury v. Drury, 111 N.E. 140, 
Zi 1 Til, 336: 


Ky.—Ewing v. Handley, 4 Litt. 345, 
14 Am.D. 140. 


Me.—-Webber v. Jones, 47 A. 903, 94 
Me. 429. 


Md.—Demill v. Reid, 17 A. 1014, 71 
Md. 175. 


N.Y.—Truesdell v. Pierce, 137 N.Y. 
S. 349, 152 App.Div. 453. 


Vt.—In re Field’s Hst., 143 A. 286, 
101 Vt. 242: 


Alternative remainéers by will gen- 
erally see infra § 1660. 
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defined future time;?* or a gift contained only in a 
direction to pay over and divide among a class at a 
future time, the postponement of payment not be- 
ing for the purpose of letting in an intermediate es- 
tate nor connected with any expression of an inten- 
tion that the gift vest in interest immediately,?* un- 
less the postponement of distribution is for the con- 
venience of the estate;?® or executory devises over 
in favor of a class;?® and also where nothing appears 
convincingly to the contrary;*° to eases where the 
class provision directs the future disposition of the 
property, at some time certain to occur, in favor of 
those constituting a particular group when that 
time does occur, the element of time being expressly 
annexed to the gift as a qualification thereon, render- 
ing uncertain the interests of those prospectively en- 
titled.21_ When the contingency is resolved and the 
gift is vested in interest, the class is ascertainable 
as of that time, so as to include among the members 
all those then qualifying, even though enjoyment or 
possession under the elass gift is postponed until 
some time further in the future;*? and hence, where 
it occurs before or at the time of the death of the 
testator, so that the gift is no longer subject there- 
to, it has been held that, as in any other case of an 
interest vested at the testator’s death,** the members 
of the class are those in beg and coming within 
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the description at the testator’s death,** so as to ex- 
clude from membership any who have predeceased 
him,®® even after the happening of the contingen- 
cy, and to inelude all who are then living and qual- 
ified#? although they die before the interest or estate 
is to take effect in possession or enjoyment,** unless 
the gift is made expressly to those forming the class 
upon the happening of a particular event, which oc- 
curs before the testator’s death, in which case it 


has been held that all those in the class when the * 


event happens are to take although they die before 
the testator.*® Where the gift is upon a double con- 
tingeney, as where there are contingencies stated 
both as to person and event, which may and normally 
will from their character occur or be resolved at dif- 
ferent times, the class membership is to be ascertain- 
ed as of the date when the last of the successive con- 
tingencies is resolved,*® and “persons dying before 
that time, although prior contingencies are satisfied, 
are not to be ineluded.*? 


[§ 1275] (bb) Admission of Members Born or 
Qualifying after Testator’s Death*?—aaa. Present 
Immediate Gifts. Subsequent to the time for ascer- 
tainment of the class, a further question may arise 
as to the rights of those born or otherwise coming 
into the group deseription to be admitted to the bene- 
fit of the gift, so as to enlarge the number of mem- 


26. Goodwin v. Goodwin, 48 Ind. 
584; Scott’s Estate, 37 Pa.Super. 342 
[foll Scott’s Estate, 37 Pa.Super. 347]. 


[a] However, a present gift to a 
class of any residue otherwise undis- 
posed of, if such there be, to take ef- 
fect upon the termination of various 
particular interests and estates has 
been held vested in interest so that 
membership in the class is to be as- 
certained as of the testator’s death. 
Johnson v. Webber, 33 A. 506, 65 Conn. 
501; Childs v. Russell, 11 Mete. 
(Mass.) 16. 


27. Ascertainment of membership 
where gift to class is made only by 
direction to divide and pay see infra 
§ 1287. 


Direction to pay or convey to, or di- 
vide among, beneficiaries: 


As indicating vested or contingent 
character of remainders see infra § 
1724. 


Effect of, generally see infra § 1687. 


28. See infra § 1287 text and notes 
28-30. 

29. Eckert v. Wilklow, 55 N.Y.S. 
1086, 26 Misc. 294; In re Everitt’s 
Est., 46 A. 1, 195 Pa. 450; Branch v. 
De Wolf, 95 A. 857, 38 R.1. 395; Ting- 
ley v. Harris, 40 A. 346, 20 R.I. 517. 


30. In re Benner’s Will, 113 N.W. 
663, 133 Wis. 325. 


31. Fla.—Rewis v. Rewis, 
93, 79 Fla. 126. 


Tll.— Rogers v. Rogers, 143 N.E. 490, 
- 812 Dll. 122; Sheridan v. Blume, 125 

N.B. 353, 290 Ill. 508; Jones v. Mil- 
ler, 119 N.E. 324, 283 Ill. 348; Blatch- 
ford v. Newberry, 99 Ill. 11. 


Iowa.—Jones v. Parsons, 166 N.W. 
707, 182 Iowa 1377; Birdsall v. Bird- 
sall, 132 N.W. 809, 157 Iowa 368, 36 
DP.R.AN.S. 1121; 


Ky.—Ford v. Jones, 3 S.W.(2d) 781, 
223 Ky. 327; Allsmiller v. Freutche- 
nicht, 5 S.W. 746, 86 Ky. 198, 9 Ky.L. 
509; Feltman y. Butts, 8 Bush 115. 


Mass.—Lyman v. Sears, 186 N.E. 
56; Welch v. Williams, 129 N.E. 677, 


84 So. 


237 Mass. 873; Dexter v. Attorney 
General, 112 N.E. 946, 224 Mass. 215; 
Gardiner v. Savage, 65 N.E. 851, 182 
Mass. 521; Bigelow v. Clap, 43 N.E. 
1037, 166 Mass. 88; Hills v. Barnard, 
25 N.E. 96,152 Mass. 67, 9 L.R.A. 211; 
Denny vy. Kettell, 185 Mass. 138. , 


N.Y.—Clark v. Cammann, 54 N.E. 
709, 160 N.Y. 315, 5 Prob.Rep.Ann. 72; 
In re Baer, 41 N.E. 702, 147 N.Y. 348; 
Patchen v. Patchen, 24 N.B. 695, 121 
N.Y. 432; Robinson v. Martin, 123 N.Y. 
S. 146, 138 App.Div. 3140; In re Bow- 
ers, 96 N.Y.S. 562, 109 App.Div. 566 
laff 77 N.E. 1182, 184 N.Y. 574]; Cox 
v. Wisner, 60 N.Y.S. 349, 43 App.Div. 
591) [aff 60. N.E; 1109; 167%) N-Y.06 790); 
In re Bendheim’s Est., 209 N.Y.S. 141, 
124 Misc. 424 [aff 209 N.Y.S. 794]; In 
re Parsons’ Will, 207 N.Y.S. 772, 124 
Misc. 394 [aff 210 N.Y.S. 899]; Champ- 
lin & Jones v. Haight, 10 Paige 274 
[rev on other ground 7 Hill 245]. 


N.C.—Grier v. McAfee, 82 N.C. 187. 


Pa.—McBride v. Smyth, 54 Pa. 245; 
Thran v. Herzog, 12 Pa.Super. 551; 
Dailey’s Estate, 29 Pa.Dist. 875; Rich- 
ardson’s Wst., 21 Pa.Dist. 145 [aff 84 
A. 670, 236 Pa. 136]. : 


S.C.—Cooper vy. Cooper, 58 S.E.-950, 
13 S.Cy 8 ii. 


Wis.—In re Benner’s Will, 113 N. 
W. 668, 133 Wis. 325. 


Ont.—Haight v. Dangerfield, 5 Ont. 
L. 274, 2 Ont.W.R. 120. See to same 
effect Re MacDonald, [1931] 4 Dom. 
L.R. 920 (dictum). 


And see infra § 1292. 
Gifts to members of class “living,” 
“surviving,” etc., see infra § 1286. 


32. In re Briggs’ Hstate, 219 N.Y. 
S. 306, 128 Misc. 221; In re Merrick, 
L.R. 1 Eq. 551 [disappr Crause v. 
Cooper, 1 Johns.&H. 207, 70 Reprint 
723]. And see infra text and notes 
33-39. 


33. See supra §§ 1272, 1273. 


34. Campbell v. Rawdon, 18 N.Y. 
412 [rev on other grounds 19 Barb. 
494]; Manier v. Phelps, 15 Abb.N. 


Cas. (N-Y.) 123; Davis’ v. Davis, 1242 
S.E. 496, 144 S.C. 205. 


35. Campbell v. Rawdon, supra; 
CaS v. Phelps, 15 Abb.N.Cas. (N. 


36. Campbell v. Rawdon, 18 N.Y. 
412 [rev on other grounds 19 Barb. 
494]. 


37. Campbell v. Rawdon, supra. 
33. Campbell v. Rawdon, supra. 
s9. In re Jannéy, 28 Pa.Dist. 24. 


40. Blatchford v. Newberry, 99 Ill. 
11; Storrs v. Burgess, 62 A. 730, 101 
Me. 26; Lyman y. Sears, (Mass.) 186 
N.E. 56; In re Bates, 34 N.E. 266, 159 
Mass. 252. See Cogan v. McCabe, 52 
N.Y.S. 48, 23 Mise. 739 (when prop- 
erty was to be divided and distribut- 
ed, one share to a named person or 
his heirs, where the person named 
predeceased the life tenant the death 
of the latter was the time for ascer- 
tainment of the class membership); 
and infra text and note 41. But see 
Richardson’s Hstate, 26 Pa.Dist. 565 
(where shares were given among the 
testator’s children, each share to vest 
at the death of the child to whom it 
belonged in those then constituting 
his issue, and the share of any child 
to merge into the others for propor- 
tional division upon a particular con- 
tingency, it was held that the issue 
entitled to a parent’s share at his 
death were the class to take at the 
subsequent death of the uncle under 
such circumstances that the merger 


| contingently provided for took effect). 


41. Storrs v. Burgess, 62 A. 730, 
101 Me. 26; Lyman vy. Sears, (Mass.) 
186 N.E. 56; Lee v. Welch, 39 N.E. 


1112, 163 Mass. 812. 


42. Capacity of person not in ex- 
istence at testator’s death to take 
under will see supra § 125. 


Persons born after execution of will 
during testator’s lifetime as members 
of class taking direct, immediate gift 
see supra § 1272 text and note 85, § 
1273 text and note 6 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1275]. . 


bers of the class.43 It is the settled** general*® rule 
that, where there is a gift by will of an interest im- 
mediate both in right and enjoyment, the class ordi- 
narily ineludes only those persons who are members 
of the class at the testator’s death, 


43. See supra § 1267; 
infra § 1276. 


44. Handberry v. Doolittle, 38 Hl. 
202; Shotts v. Poe, 47 Md. 513, 28 
Am.R. 485. 


45. Ingraham vy. Ingraham, 48 N.E. 
561, 49 NE. 320, 169 Ill. 432; Shinn 
v. Motley, 56 N.C. 490. 


46. Cae fete v. 
Ala. 208 


Ark. ora: v. Johnson, 59 S.W. 
250, 68 Ark., 369, 6 Prob.Rep.Ann. 202. 


Del.—Moore v. Ennis, 87 A. 1009, 
10 Del.Ch. 170. See Taylor v. Cros- 
son, 98 A. 375, 11 Del.Ch. 145 (recog- 
nizing rule). 

Ga.—Parker v. Churchill, 
642, 104 Ga. 122; 

15 Ga. 202. 


Ill.—Ingraham: v. Ingraham, 48 N. 
E. 561, 49 N.E. 320, 169 Ill. 432. See 
Way v. Geiss, 117 N.E. 448, 280 Ill. 
152 (dictum to same effect); Hand- 
berry v. Doolittle, 38 Ill. 202 (recog- 
pire rule). 


Ind.—Biggs aR McCarty, 
352, 33 Am.R. 32 


Md.—Shotts v. Poe, 47 Md. 513, 28 
Am.R. 485; Loockerman v. McBlair, 
6 Gill 177, 46 Am.D. 664; Conner vy. 
Ogle, 4 Md.Ch. 425; Benson v. Wright, 
4 Md.Ch. 278. 


Mass.—Worcester v. Worcester, 101 
Mass. 128 


Mo.—Carter v. Long, 
181 Mo. 701. 


N.J.—Chasmar v. Bucken, 37 N.J. 
Kq. 415. 


N.Y.—In re Miller, 162 N.Y.S. 855, 
97 Misc. 211, 17 Mills Surr. 482; Lor- 
illard v. Coster, 5 Paige 172 [rev on 
other grounds 14 Wend. 165]; Jenkins 
v. Freyer, 4 Paige 47; Collin v. Col- 
lin, 2° Barb.Ch.’'630, 45° Am.D. 420. 
See Baylies v. Hamilton, 55 N.Y.S. 
390, 36 App.Div. 133 faff 59 N.E. 1118, 
165 N.Y. 641] (recognizing rule). 


N.C.—Sawyer v. Toxey, 139 S.B. 692, 
693, 194 N.C. 341 [quot Cyc]; Brit- 
ton v. Miller, 63 N.C. 268; Henderson 
v. Womack, 41 N.C. 437; Petway v. 
Powell, 22 N.C. 308; Simms v. Gar- 
Lot sel NEC Sos OuUrdans vVaLGreen, 
16 N.C. 270. See Shinn v. Motley, 56 
N.C. 490 (recognizing rule); Simp- 
son v. Spence, 58 N.C. 208; Knight v. 
Knight, 56 N.C. 167; Knight v. Wall, 
19 N.C. 125; Vanhook v. Rogers, 7 
NGC. 178 (ast four cases dictum to 
same effect). 


Ohio.—Soteldo v. Clement, 11 Ohio 
Dec. (Reprint) 802, 29 Cinc.L.Bul. 384. 


Pa.—In re Wright’s Est., 131 A. 188, 
284 Pa. 334; Landwehr’s Estate, 23 
A. 348, 147 Pa. 121; Calhoun v. Jester, 
11 Pa. 474; Blecher’s Estate, 22 Lanc. 
L.Rev. 9. See to same effect Bower’s 
Est., 11 Phila. 620; Peale’s EHst., 11 
Phila. 147, 33 Leg. Int. 374 (both ‘dic- 
tum). 


S.c.—Robinson v. Harris, 53 S.E. 
7155, 73 S.C. 469, 6 L.R.A.N.S. 330; 
Myers vy. Myers, TSC Eq. 214, 16 Am. 
D. 648. See to same effect Wessenger 
v. Hunt, 30 S.C.Eq. 459; Crim ” v. 
Knotts, 35 98.C. Hq. 340 (both dictum). 


(Civ.App.) 


and passim 


Ashurst, 34 


30 S.E. 
Wood v. McGuire, 


86 Ind. 


81 S.W. 162, 


Tex.—James vy. James, 
164 S.W. 47. 

Eng.—-Picken v. Mathews, 10 Ch.D. 
264; Ringrose v. Bramham, 2 Cox 
Ch. 384, 30 Reprint 177; Alcock y. El- 


WILLS 


that time.#§ 
so as to exclude 


len, 2 Freem. 186, 22 Reprint 1150; 
Scott v. Harwood, 5 Madd. 332, 56 
Reprint 922. See to same effect In re 
Chartres; $[1927) &. Chey 466> In. re 
Mervin, [1891] 3 Ch. 197; Viner v. 
Francis, 2.-Bro.Ch. 658, 29 Reprint 
365, 2 Cox Ch. 190, 30 Reprint 88 (all 
dictum). 


Ont.—Re MacDonald, [1931] 4 Dom. 
L.R. 920. 


See Webber v. Jones, 47 A. 903, 94 
Me. 429 (dictum to same effect); 
Thomas v. Thomas, 51 S.W. 111, 149 
Mo. 426, 73 Am.S.R. 405; Bowers v. 
Bowers, 51 Tenn. 293 (last two cases 
recognizing rule). 


“The general rule is that when a 
legacy is given to a class of individ- 
uals in general, as to the children of 
a person, and no period is fixed for 
the distribution of the legacy, it is 
to be considered as due at the testa- 
tor’s death, and none but children 
born or begotten previous to that time 
are entitled to share in it.” Ingra- 
ham v. Ingraham, 48 N.E. 561, 572, 49 
N.E. 320, 169 Ill. 432. 


“The principle is this: the legacy 
being immediate the period of 
vesting and division unite at the same 
point, viz: at the death of the tes- 
tator; whence it follows that a child 
born after that event must be exclud- 
ae Petway v. Powell, 22 N.C. 308, 


[a]. Gift of proceeds of sale of re- 
mainder limited on testamentary life 
estate.—Where, after specific be- 
quests and devises, including a life 
estate in par ticular’ realty, the testa- 
tor directs the prompt sale of the 
residue and distribution of the pro- 
ceeds among a class, the life gift does 
not postpone the time of distribution 
until its expiration so as to let in 
those born during its continuance, 
Since the residue directed to be sold 
includes the remainder interest aft- 
er the life estate and an unpostponed 
distribution of its proceeds as money 
is intended. Worcester vy. Worces- 
ter, 101 Mass. 128. 


[b] Where testator disappears and 
it is never known when he died, those 
who come into existence after the 
news of his death do not take. Biggs 
v. McCarty, 86 Ind. 352, 33 Am.R. 320. 


[c] Gift to named or designated 
individual and class (1) has been held 
such that persons born thereafter, 
answering the class description, dur- 
ing the life of the individual named, 
take an interest in the gift by way 
of executory devise (Annable vy. 
Patch, 3 Pick. (Mass.) 360), (2) but 
the greater number of authorities 
limits the class to those in existence 
at the testator’s death to the exclu- 
sion of after-born (Moore vy. Ennis, 
87 A. 1009, 10 Del.Ch. 170; Biggs v. 
McCarty, 86 Ind. 352, 33 Am.R. 320; 
Langmaid v. Hurd, 15 A. 136, 64 N. 
H. 526; Soteldo v. Clement, 11 Ohio 
Dee. (Reprint) 802, -29 Cine.L. Bul. 
384; Coogler v. Crosby, 72 S.H. -149, 
89 S.C. 508; Robinson v. Harris, 53 
SOR 1 13) Oy OO Ons, Onn Panky. AC INES, 
330). (3) A gift to a named person 
and his children where no childen 
are in esse at the testator’s death is 
not, however, a gift to a class, it has 
been held, and the after-born chil- 
dren cannot claim as purchasers un- 
der the will. Martin vy. Martin, 44 
S.E. 198, 52 W.Va. 381. 


{[d] In Kentucky (1) it has been 
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any thereafter born** unless the context of the will 
shows an intention to include after-born,*’ if there 
are persons answering the description in existence at 
The rule applies where a legacy is giv- 
en to a class in general terms and no definite period 


held that the fact of an immediate, 
present gift is not conclusive against 
the inclusion of after-born and that, 
in any case, even where there is no 
postponement of distribution or en- 
joyment, such persons will come into 
and form members of the class where 
there is nothing to show an intention 
to exclude after-born members (Lynn 
v. Hall, 438 S.W. 402, 101 Ky. 738, 19 
Ky.L. 996, 72 Am.S.R: 439; Good- 
ridge v. Schafer, 68 S.W. 411, 24 Ky.L. 
219. See Barker y. Barker, 135 S.W. 
396,° 397; L438 Ky. 66 [recognizing the 
rule and that “in this state . the 
common-law rule has not been fol- 
lowed]; U. S. Fidelity, etc. Co. v. 
Douglas, 120 S.W. 328, 134 Ky. 374, 20 
Ann.Cas. 993 [dictum to same effect]), 
(2) at least where the class appoint- 
ed to take is that of children of a 
near relative (Azarch v. Smith, 1 S. 
W.(2d) 968, 222 Ky. 566; Barker v. 
Barker, supra. See to same effect 
Patterson’s Ex’r v. Dean, 44 S.W.(2d) 
565, 241 Ky. 671 [dictum]). (3) 
While the matter of blood relation- 
ship is but a circumstance to be con- 
sidered with all others in determin- 
ing whether there was an intention to 
admit after-born, it is a significant 
one, the presumption being, in the ab- 
sence of such kinship, that an imme- 
diate gift to a class is intended only 
for those members in existence at the 
testator’s death. 


47. Howard v. Napier, 3 Ga. 192; 
Shotts v. Poe, 47 Md. 513, 28 Am.R. 
485; Loockerman v. McBlair, 6 Gill 
(Md.) 177, 46 Am.D. 664; Sawyer v. 
Toxey, 1389 "SH 692, 69:3) 194.0 NG; 
3841 [quot Cyc]; Pickett v. Souther- 
land, 60 N.C. 615; Shinn v. Motley, 
56 N.C. 490; Bullock v. Bullock, 17 
N.C. 307. See Pool v. Ward, 21 Pick. 
(Mass.) 398 (dictum that after-born | 
will be admitted to share in a direct 
gift where the will expressly so di- 
rects). 


[a] Active testamentary trust for 
support and education of class opens 
to admit as beneficiaries persons born 
after the testator’s death. Easton v. 
Dera 162 S.W. 294, 179 Mo.App. 
722. 


{[b] Use of plural number.—(1) 
Where the testator, knowing that at - 
the time there is but one member in 
a class, nevertheless gives property 
to “them,” using the plural, it has 
been held that this is an indication, 
which will be respected, of an inten- 
tion to include after-born where there 
is some circumstance indicating a 
time to which postponement can be 
referred, as where the gift is to a 
named individual and the _ class 
(Bently v. Ash, 53 S.BH. 636, 59 W.Va. 
641), (2) or where there is a gift 
over upon failure of the class (Maddi- 
son v. Andrew, 1 Ves. 58, 27 Reprint 
889). (3) But there is other author- 
ity holding that such use of the plur- 
al is not of itself conclusive of an 
intention to admit after-born and 
that, in the absence of any other cir- 
cumstances, such expression may be 
taken to refer to persons who may be 
born intermediate the execution of 
the will and the testator’s death, so 
that the gift will be limited to the 
one member in existence at the latter 
time. Biggs v. McCarty, 86 Ind. 352, 
33 Am.R. 320; Carter v. Long, 81 S. 
W. 162, 181 Mo. 701. 


48. Shotts v. Poe, 47 Md. 513, 28 
Am.R. 485; Re MacDonald, (Ont.) 
[1931] 4 Dom.L.R. 920. And see cas- 
es intra this note. 
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is appointed for its distribution*® even though the 
terms of the bequest be prospective,®® and is not al- 
tered by the fact that a condition is annexed to it 
disposing of the share of a member dying before 
reaching a specified age®! or that it is subject to a 
license, not amounting to an estate, in favor of a 
Of course, where the 
gift is expressly to such of the class as shall be 
living at the testator’s decease, no after-born mem- 
Where particular gifts are 
eontingent upon some event which has not happened 
at the time of the will, but the contingency occurs 


third person for his life.>? 


bers may be admitted.>* 


[a] 
answering to the group description, 
all persons subsequently born who 
come within such description are 
members of the class (Harris _v. 
Lioyd, Turn. & R. 310, 12 Hreg.Ch. 
310, 37 Reprint 1119; Weld v. Brad- 
bury, 2 Vern.Ch. 705, 23 Reprint 1058. 
See to same effect In re Chartres, 
[1927] 1 Ch. 466 [dictum]), (2) un- 
Jess the gift is to a named person and 
his children and there are no children 
in esse at the testator’s death, such a 
gift not being regarded as to a class 
(Martin v. Martin, 44 S.E. 198, 52 W. 
Va. 381). 


Bed Md.—Conner vy. Ogle, 4 Md.Ch. 


N.J.—Chasmar vy. Bucken, 37 N.J. 


Eq. 415. 


N.C.—Petway v. Powell, 22 N.C. 308. 
See to same effect Fleetwood v. Fleet- 
wood, 17 N.C. 222 (dictum). 


Pa.—In re Wright’s Estate, 131 A. 
188, 284 Pa. 334; Landwehr’s Estate, 
Pople o45,1147 Pa. Lat. 


S.C.—Waddell v. Waddell, 47 S.E. 
375, 68 S.C. 335; Myers v. Myers, 7 S. 
C.Eq. 214, 16 Am.D. 648. 


Tex.—James vy. James, 


164 S.W. 47. 


[a] Court will not fix time for dis- 
tribution as that age normally at- 
tained before a person becomes estab- 
lished in a profession, in the absence 
ef an indication in the will that that 
or any other particular time is in- 
tended. Myers v. Myers, 7 S.C.Eq. 
214, 16 Am.D. 648. 


[b] Gift to children “when they 
are old enough to know the worth of 
money” has been held to leave the 
period of payment indefinite so as to 
take effect immediately on the testa- 
tor’s death and prevent the addition 
to the class of any born thereafter. 
Waddell v. Waddell, 47 S.E. 375, 68 
S.C. 335. 


[ec] Sale and distribution to he 
made at discretion of executors or 
trustees. Landwehr’s Hstate, 23 A. 
348, 147 Pa. 121. 


(Civ. App.) 


50. Petway v. Powell, 22 N.C. 308. 

51. Petway v. Powell, supra. 

52. See infra § 1276 text and note 
82. 

53. Hooper v. Smith, 41 A. 1095, 
88 Md. 577; Richardson vy. Willis, 39 
N.E. 1015, 163 Mass. 130. 

54 See supra § 1274 text and notes 
32-39. 

55. Peterson v. Beach, 5 Ohio Dec. 


(Reprint) 553, 6 Am.L.Rec. 513. 

56. Persons born after execution 
of will in testator’s lifetime as mem- 
pers of class taking under: 
Contingent future gift see supra § 

1274 text and note 20. 


“WILLS 


If there are none in esse (1) {| Vested gift with postponed enjoyment 


see supra § 1273 text and note 6. 


57. Ala.—Inge v. Jones, 19 So. 435, 
109 Ala. 175. 

Cal.—In re Cavarly’s Estate, 51 P. 
629, 119 Cal. 406. 


Conn.—Jones’ Appeal, 48 Conn. 60. 


Ill.—Way v. Geiss, 117 N.E. 448, 280 
Ill. 152; Madison v. Larmon, 48 N.E: 
DOG mel HOM TIS Go, NO2 me Ammusarenn oo Or 
Handberry v. Doolittle, 38 Tl. 202. 
See Ingraham v. Ingraham, 48 N.E. 
561, 49 N.H. 320, 169 Ill. 432 (recog- 
nizing rule). 


e haectebck te v. Goodwin, 48 Ind. 
584, 


Me.—Stoors v. Burgess, 62 A. 730, 
101 Me. 26; Webber v. Jones, 47 A. 
903, 94 Me. 429. 


eee v. Barnum, 42 Md. 


Minn.—In re Savela’s Est., 163 N. 
W. 1029, 1388 Minn. 93. 


Mo.—Thomas v. Thomas, 51 S.W. 
111, 149 Mo. 426, 73 Am.S.R. 405. See 
to same effeet Carter v. Long, 81 S.W. 
162, 181 Mo. 701 (dictum). 


N.J.—Ward v. Tomkins, 30 N.J.Eq. 
8. See Chasmar v. Bucken, 37 N.J. 
Eq. 415 (recognizing rule). 


N.Y.—Bisson v. West Shore R. Co., 
38 N.E. 104, 148 N.Y. 125; Metropoli- 
tan Trust Co. of City of New York v. 
Allen lds ING. NG Ser Ok hOo. WES Como Oil 
[aff 174 N.Y.S. 541, 186 App.Div. 368]; 
Smith v. Lansing, 53 N.Y.S. 6338, 24 
Mise. 566. See In re Smith, 30 N.E. 
130; 30 ING 289) 20) Almera DSO 
Kilpatrick v. Barron, 26 N.E. 925, 125 
NoYes 7510045 SilvoAy 3555 Jenkinsieve 
Freyer, 4 Paige 47 (all recognizing 
rule); In re Wyatt’s Hst., 30 N.Y.S. 
275, 9 Mise. 285, 1 Gibb.Surr. 114; 
Collin v. Collin, 1 Barb.Ch. 630, 45 
Am.D. 420 (ast two cases dictum to 
same effect). 


N.C.—Cooley v. Lee, 86 S.E. 720, 170 
N.C. 18; Hawkins v. Everett, 58-N.C. 
42; Simms v. Garrot, 21 N.C. 393; 
Jourdan y. Green, 16 N.C. 270; Van- 
hook v. Rogers, 7 N.C. 178. See to 
same effect Meares v. Meares, 26 N.C. 
192 (dictum). 


Pa.—Wilson v. Corbin, 1 Pars.Eq. 
Cas. 347; Peale’s Hstate, 33 Leg Int. 
874, 11 Phila. 147. See to same ef- 
fect Bower's Estate, 33 Leg.Int. 229, 
11 Phila. 620 (dictum). 


S.C.—Wessenger v. Hunt, 30 S.C. 
, 459% Crim, ve. Knotts, 25 SiCing:. 
Conner v. Johnson, 11 S.C.Eq. 
41; Cole v. Creyon, 10 S.C.Eq. 311, 
26 Am.D. 208. See to same effect 
Waddell v. Waddell, 47 S.H. 875, 68 
S.C. 335 (dictum). 


vente pony v. Jenkins, 2 Head 


Wis.—Eggleston y. Swartz, 129 N. 
W. 48, 145 Wis. 106. 


[§§ 1275-1276 


before the testator’s death so that the gifts are im- 
mediately operative at that time, not only is the class 
ascertainable at such time®* but persons born there- 
after are not included within the elass.°* 


[§ 1276] bbb. Gifts To Take Effect in Future®°— 
(aaa) In General. 
take effect, if at all, at some fixed or specified time 
in the future, everyone who answers the description 
at the time appointed for distribution or possession 

- is entitled to share,®’ in the absence of some mani- 
festation of a contrary intention in the will.®® 
rule applies whether the gift, if future, is vested or 


Where a bequest or devise is to 


The 


Eng.—iIn re Mervin, [1891] 3 Ch. 
197; Pulsford v. Hunter, 3 Bro.Ch. 
416, 29 Reprint 618; In re Jones, 47 
L.J.Ch. 775. See to same effect Viner 
v. Francis, 2 Bro.Ch. 658, 29 Reprint 
365, 2 Cox Ch. 190, 30 Reprint 88 
(dictum). 


Contra Brewer v. Opie, 1 Call (5 
Va.) 212. 


“Where, by the will of the testator, 
there is a postponement of the divi- 
sion of a legacy given to a class of 
individuals until a period subsequent 
to his death, every one who answers 
the description, so as to come within 
that class, at the time which is fixed 
by the testator for the division, will 
be entitled to share, although not in 
esse at the death of the testator, un- 
less there is something in the will 
to show that the testator intended to 
limit his bounty to such of the class 
as would answer the description when 
the .will took effect by his death.” 
Jenkins v. Freyer, 4 Paige (N.Y.) 47, 
53 [quot Ingraham vy. Ingraham, 48 
N.E. 561, 572, 49 N.E. 320, 169 Ill. 432]. 


[a] “This rule is based on the 
principle, that as many objects of 
the testator’s bounty, as possible, 
ought to be included, and there is 
no necessity for ascertaining the own- 
ers of the fund, until it is to be dis- 


tributed.” Hawkins v. Ever 
open v. Everett, 58 N. 
[b] Although there are no mem- 


bers of class at testator’s death (1) 
those born thereafter and before the 
time when the gift takes effect are 
entitled. Way v. Geiss, 117 N.E. 443, 
280 Ill. 152; Ingram v. Smith, 1 Head 
(Tenn.) eallale (2) But under the civil 
law, requiring beneficiaries to be in 
esse at the testator’s death, the class 
gift, in such a case, fails. Sevier v. 
Douglas, 10 So. 804, 44 La.Ann. 605. 


[c] Legitimation before the time 
appointed for distribution may entitle 
one so legitimated to inclusion in the 
elasss In re Sheffer’s Will, 249 N.Y.S. 
102, 139 Mise. 519; Smith y. Lansing, 
53 N.Y.S. 633, 24 Misc. 566. 


58. Ala.—iInge y. Jones, 1 : 
109 Ala. 175. Ss, 19 So. 435, 


Del.—Doe ex dem. Ingr 
Del. 276. shihariapig ie 


Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 203; Towle v. Doe, bi 
A. 1072, 97 Me. 427; Webber v. Jones 
47 A. 903, 94 Me. 429. : 


N.J.—Ward v. Tomkins, 30 N.J.Eq. 
3. See Chasmar v. Bucken, 37 N.J.Eq. 
415 (recognizing rule). 


N.Y.—In re Doherty’s Will, 237 N. 
Y.S. 558, 227 App.Div. 265; Baylies v. 
Hamilton, 55 N.Y.S. 390, 36 App.Div. 
133 [aff 59 N.E. 1118, 165 N.Y. 641]; 
Kinnan y. Card, 4 Dem.Surr. 156. See 
Jenkins 'v. Freyer, 4 Paige 47 (recog- 
nizing rule). 


Eng.—Leach v. Leach, 2 Y.&Coll. 
495, 21 Eng.Ch. 495, 63 Reprint 222. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contingent ;°° and the class is subject to open up, 
and membership therein to be extended to include 
those born after that time but before the time fixed 


See Ingraham v. Ingraham, 48 N.E. 
561, 49 N.E. 320, 169 Ill. 432 (recog- 
nizing rule); Wessenger v. Hunt, 30 
S.C.L. 459, 571 (“The rule will not 
yield except to a qualifying context’). 


“Another theory of construction is 
that the bequest is limited 
to beneficiaries in esse at the date 
Ofe the death wot the testator = oa. . 
This construction is claimed on the 
ground that the word ‘children’ used 
by the testator in his will may mean 
children living at the time of his de- 
cease, but we think that this can only 
apply to cases where this meaning is 
evident from the context. It cannot 
be forced against the plain language 
of the will.”’ Towle v. Doe, 54 A. 
1072, 97 Me. 427, 432. 


[a] Where remainder is to “go 
with the residuary estate” and that 
has been devised directly and imme- 
diately to a class, the class member- 
ship as to the remainder gift is in- 
dicated as being the same as those 
who were to take the immediate resid- 
uary estate, so that persons born 
after. the testator’s death during the 
lifetime of the life tenant were not 
members of the class who shared in 
the remainder. Baylies v. Hamilton, 
55 N.Y.S. 390, 86 Avp.Div. 133 [aff 
SOPNEE. 1118, 165 N.Y. 641): 


{b] Where whole will shows in- 
tent to confine gift to those in esse at 
the testator’s death with only pay- 
ment postponed until some designated 
future time, the intention will be re- 
spected and the class confined to 
those born in his lifetime or within 
the period of gestation thereafter. 
Merrill v. Winchester, 113 A. 261, 120 
Me. 203. 


59. Ala.—Inge v. Jones, 19 So. 435, 
109 Ala. 175. 


Me.—Webber vy. Jones, 47 A. 903, 94 
Me. 429. 


.Mich.—McLain v. Howald, 79 N.W. 
182, 120 Mich. 274, 77 Am.S.R. 597, 
4 Prob.Rep.Ann. 704. 


N.Y.—In re Smith, 80 N.E. 130, 131 
NGYee coo, AMIS Rin s538650 - in mre 
Wyatt’s Est., 30 N.Y.S. 275, 9 Misc. 
285, 1 Gibb.Surr. 114. 


N.C.—Reston v. Clayton’s Ex’rs, 6 
N.C. 3198. 


Eng.—In re Mervin, 
UST. 


60. U.S.—Cropley v. Cooper, 19 
Wall. 167, 22 L.Ed. 109 [rev 7 D.C. 
226]; Forest Oil Co. v. Crawford, 77 
HS V0G M23 CrGr A Fob: 


Conn.—Farnam v. Farnam, 77 A. 70, 
83 Conn. 369; Johnson v. Webber, 33 
A. 506, 65 Conn. 501; Jones’ Appeal, 
48 Conn. 60. See to same effect Nor- 
ton vy. Mortensen, 89 A. 882, 88 Conn. 
28 (dictum). But see Bull v. Bull, 8 
Conn. 47, 20 Am.D. 86 (holding, under 
a gift of a vested remainder after a 
life estate in trust for the most needy 
members of a group, that persons 
born into the group or becoming 
needy during the life tenancy were 
not entitled to take, those only con- 
stituting the class who were within 
it at the testator’s death). 


Ky.—Patterson’s Ex’r vy. Dean, 44 S. 
W.(2d) 565, 241 Ky. 671; United 
States Fidelity & Guaranty Co. v 


[1891] 3 Ch. 


Douglas’ Trustee, 120 S.W. 328, 134 
Ky. 374, 20 Ann.Cas. 993. 
Mich.-—Rozell v. Rozell, 186 N.W. 


489, 217 Mich. 324. See to same effect 
Cheever v. Washtenau Cir. Judge, 7 
N.W. 186, 45 Mich. 6 (it not appearing 
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that there were any members of the 
class in esse at the testator’s death). 


Mo.—Doerner v. Doerner, 61 S.W. 
801, 161 Mo. 399; Gates v. Seibert, 57 
S.W. 1065, 157 Mo. 254, 80 Am.S.R. 
625; Thomas v. Thomas, 51 S.W. 111, 
149 Mo. 426, 73 Am.S.R. 405. 


Neb.—Nitz v. Widman, 184 N.W. 
172, 106 Neb. 7386. 


N.Y.—Byrnes v. Stilwell, 9 N.E. 241, 
ROSIN. 458) pie eames WoO. mele re 
Doherty’s Will, 237 N.Y.S. 558, 227 
App.Div. 265; In re McEHwan’s Will, 
195 N.Y.S. 460, 202 App.Div. 50; In re 
Groth’s Will, 220 N.Y.S. 505, 128 
Mise. 905; Metropolitan Trust Co. of 
City of New York v. Allen, 171 N.Y. 
S: 97, 103 Mise 3015 faith 174 NYS: 
541, 186 App.Div. 368]; In re Farm- 
ersi, oan: etc; iCom,) 143° 9N. Yes: 7.00; 
82 Misc. 330, 11 Mills Surr. 88; Lee 
v. Lee, 2 How.Pr.N.S. 76; Morris v. 
Porter: 152) Howser ol. See In re 
Smith, 30 N-B! 1305 W381 N.Y 239), 27 
Am.S.R. 586; Baylies v. Hamilton, 55 
N.Y.S. 390, 36 App.Div. 133 [aff 59 N. 
BH, 1118, 165 N.Y. 641]; Lorillard v. 
Coster, 5 Paige 172 [rev on other 
grounds 14 Wend. 265] (all recogniz- 
ing rule). 

Ohio.—Wiley v. Bricker, 21 Ohio 
Cir.Ct. 109, 11 Ohio Cir-Dec. 429. 

Pa.—Haskins v. Tate, 25 Pa. 249; 


Thompson v. Garwood, 3 Whart. 287, 
31 Am.D. 502° Cook vi Seotty 39 Pa. 


Co. 149. 
R.I.—Perry v. Brown, 83 A. 8, 34 
R.I. 203. See to same effect Moore vy. 


Dimond, 5 R.I. 121 (dictum). 


S.C.—Bailey v. Wagner, 21 S.C.Eq. 
1. See Waddell v. Waddell, 47 S.E. 
375, 68 S.C. 335 (dictum to Same ef- 
fect); Myers v. Myers, 7 S.C.Eq. 214, 
16 Am.D. 648 (recognizing rule). 


fo ee v. Jenkins, 2 Head 


Tex.—Johnston v. Johnston, 
App.) 276 S.W. 776. 

W.Va.—Prichard v. Prichard, 98 S. 
EE. 877, 838 W.Va. 652. 


Wis.—Eggleston v. Swartz, 129 N. 
W. 48, 145 Wis. 106. 


Eng.—Attwater v. <Attwater, 18 
Beav. 330, 52 Reprint 131. See to 
same effect Baldwin v. Rogers, 3 De 


(Civ. 


G.M.&G. 649, 52 Eng.Ch. 506, 43 
Reprint 255 (dictum). 

See Worcester v. Worcester, 101 
Mass. 128 (recognizing rule); Re 


MacDonald, (Ont.) [1931] 4 Dom.L.R. 
920; In re Moore, (Ont.) [1931] 4 
Dom.L.R. 668 (last two dictum to 
same effect). 


61. 
Co., 124 S.E. 694, 158 Ga. 785. 


Ill.— Field v. Peeples, 54 N.E. 304, 
180 Ill. 376. 


Iowa.—Williams v. Williams, 202 
N.W. 434, 200 Iowa 398 [reh den and 
op am 204 N.W. 156]; Sleeper v. Kil- 
lion, 164 N.W. 241, 182 Iowa 345 [rev 
on other grounds 157 N.W. 226]. 


N.C.—Jourdan v. Green, 16 N.C. 
270. 

Or.—Love v. Walker, 115 P. 296, 
59 Or. 95. 


S.C.—Wessenger v. Hunt, 30 S.C.Eq. 
459. 


Va.—Cheatham y. Gower, 26 S.E. 


853, 94 Va. 383. 


Ont.—Re Anderson, 19 Ont.W.N. 
192. 


Ga.—Lamkin v. Hines Lumber, 
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for distribution®® or for the estate to take effect in 
possession or enjoyment*! during the continuance of 
the intervening estate,°? or the happening of the 


See Moore v: Ennis, 87 A. 1009, 10 
Del.Ch. 170; Loockerman v. McBlair, 
6 Gill (Md.) 177, 46 Am.D. 664 (both 
dictum to same effect); Connor v. 
Ogle, 4 Md.Ch. 425 (where after-born 
children were treated as being en- 
titled, under the law of the case, to 
share in a trust for support and main- 
tenance during, and for division of 
the fund after, life tenant’s life); 
infra text and note 62. 


62. Ala.—Duncan v. De Yampert, 
62 So. -673, 182 Aja. 528-7" Inge vi 
Jones, 19 So. 435, 109 Ala. 175. 


Conn.—Beardsley Vv. Bridgeport 
Protestant Orphan Asylum, 57 A. 165, 
76 Conn. 560. 


Del.—Taylor v. Crosson, 98 A. 375, 
11 Del.Ch. 145. 


Ga.—Calhoun y. Thompson, 155 S.E. 
183, 171 Ga. 286. 


ps EE eo v. Doolittle, 38 Ill. 


Ind.—Alsman y. Walters. 106 N.E. 
879, 184 Ind. 565 [rev (App.) 101 N. 
1D re ETAT 


Mass.—Weston v. Foster, 7 Metc. 
297; Annable v. Patch, 3 Pick. 360; 
Dingley v. Dingley, 5 Mass. 535. 


Mich.—McLain y. Howald, 79 N.W. 
182, 120 Mich. 274, 77 Am.S.R. 597, 4 
Prob.Rep.Ann. 704. 


Minn.—In re Savela’s HEst., 163 N. 
W. 1029, 138 Minn. 93. 


Miss.—Allen y. Allen, 110 So. 685, 
145 Miss. 368. 
N.J.—Brokaw v. mens, 93 A. 200, 


84 N.J.BHq. 389; Heater v. Van Auken, 
14 N.J.Eq. 159. 


N.Y.— Wells v. Rowland, 140 N.Y.S. 
341, 155 App.Div. 354, 10 Mills Surr. 
512; Smiley v. Bailey, 59 Barb. 80; 
Pendergast v. Cutter, 191 N.Y.S. 43, 
116 Mise. 632; Seligman v. Seligman, 
151 N.Y.S. 889, 89 Mise. 194, 13 Mills 
Surr. 564; Carpenter vy. Schermer- 
horn, 2 Barb.Ch. 314. 


N.C.—Cooley v. Lee, 86 S.E. 720, 
170 N.C. 18; Sullivan v. Parker, 18 S. 
AY. o S405 sli Sn oN Gs 301 -aeSimpsonmaves 
Spence, 58 N.C. 208; Simms v. Garrot, 
21_N.C. 393; Knight v. Wall, 19 N.C: 
125; Jourdan v. Green, 16 N.C. 270. 


Pa.—Rudebaugh v. Rudebaugh, 72 
Pa. 271. See to same effect Ross v. 
Drake, 37 Pa. 373 (dictum). 


S.C.—Crim v. Knotts, 25 S.C.Eq. 
340; Cole v. Creyon, 10 S.C.Eq: 311, 
26 Am.D. 308. 


Tenn.—Kansas City Land Co. v. 
Hill, 11 S.W. 797, 87 Tenn. 589,.5 L. 
R.A. 45; Bowers y. Bowers, 4 Heisk. 
(Tenn.) 293. 


Ont.—Re Gardner, 3 Ont.L. 343; 
Re Anderson, 19 Ont.W.N. 192. 


See Arnold vy. Arnold, 11 B.Mon. 
(Ky.) 81; Middleton v. Messenger, 
5 Ves.Jr. 1386, 31 Reprint 511 (both 
dictum to same effect); Bailey v. 
Brown, 36 A. 581, 19 R.I. 669, 2 Prob. 
Rep.Ann. 513 (gift for life to the tes- 
tator’s children with remainder to 
their children ‘“‘who shall survive me,” 
held, despite such language, to admit 
of the inclusion of after-born mem- 
bers, in view of the whole scheme of 
the will). 


[a] Where vested remainderman 
under will wills his remainder inter- 
est to a class, and dies before the 
life tenant, persons born between the 
death of the remainderman and that 
of the life tenant are to be admitted 
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event determines both the vesting and the persons 
entitled to take, so as to include in the class those 
born, or otherwise coming into the group, after the 
testator’s death and living at the time of vesting,®* 
as the case may be. The tendency is particularly 
strong to construe the gift to be subject to open to 
let in after-born members where there are no per- 
sons in being at the time of the testator’s death who 
answer to the description of the class.°* Under a 
substitutional gift in remainder to a class, persons 
born during the life tenant’s lifetime although after 
the testator’s death and the death of him to whose 
place they are substituted are to be included in the 
class.°® Where the will expressiy extends the bene- 
fits of the gift to members of the group who may be 
born after the testator’s decease, or to those in ex- 
istence at some future stated period, that cireum- 
stance is, of course, conclusive of a construction in- 
cluding them in the class®® and no inference against 
it will be-drawn limiting the gift to those in “exist- 
ence at that time so long as there are any of that 
description to take merely by reason of the fact that 
the testator expressly saves the gift to the after-born 
in case all of those living in his lifetime predecease 
him ;°" conversely, where it restricts the gift by its 
terms to those of the class living at the testator’s 
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death, no persons thereafter born will be admitted 
to the class.°* Moreover, where the right or inter- 
est is vested with only possession or enjoyment 
postponed for the interim, persons born during such 
period, although they die before the time for distri- 
bution, are to be reckoned as members of the class®® 
except where the will manifests a different intention 
on the part of the testator;7° and the same is true’ 
where the only contingency is as to whether there 
will be anyone answering the group description, there 
being no persons who do at the testator’s death, in 
which ease the gift vests as soon as someone comes 
into being who answers the description and such a 
one, or anyone thereafter coming into the class, is to 
be ineluded as a member although he die before the 
date of distribution;*? but where the gift itself is 
contingent to the time of distribution, those of the 
after-born theretofore dying are not members of 
the class.72, Persons born or otherwise qualifying un- 
der the group description after the time for posses- 
sion or distribution accrues,’* even though before ac- 
tual distribution is made,** may not, however, come 
in as members of the class if there are any persons 
answering the description in being at the time set 
for that purpose;*® and thus persons born after the 
death of those to whose decease survivorship is ref- 


Vu Cooper, 19 


to membership in the class. Britton 69. U.S.—Cropley Ind.—Goodwin v. Goodwin, 48 Ind. 
v. Miller, 63 N.C. 268. Wall. 167, 22 L.Ed. 109 [rev 7 D.C, | 584. 
63. Ala.—tInge v. Jones, 19 So. 435, 226]. Md.—Cherbonnier v. Goodwin, 28 A. 
109 Ala. 175. Ind.—Alsman v. Walters, 106 N.B. | 894, 79 Md. 55 [mod on other grounds 
imran). viDeury, 110 mais, fie) te tdnds bebaley App.) U0) Nike | 82y heels 
271 Til) 336. y Pa ig, 25 A. 534, 


Ind.—Goodwin v. Goodwin, 48 Ind. 


241, 182 lowa 


584. grounds 157 N.W. 


Ky.—Ewing v. Handley, 4 Litt. 346, 
14 Am.D. 140. 

Me.—Stoors v. Burgess, 62 A. 730, 
101 Me. 26; Webber vy. Jones, 47 A. 
903, 94 Me. 429. 

Minn.—In re Bell’s Will, 179 N.W. 
650, 147 Minn. 62. 


293 


J.Eq. 150 


Iowa.—Sleeper v. Killion, 164 N.W. 


226). 


Mass.—Weston vy. 
) Wight v. Shaw, 
Dingley v. Dingley, 5 Mass. 535. 73. 


Mo.—Thomas v. Thomas, 
111, 149 Mo. 426, 783 Am.S.R. 405. 


N.J.—Heater v. Van Auken, 14 N. 


152 Pa. 251 [foll wilson v. Denig, 30 
1025, 166 Pa. 29]. 


S.C.—Conner v. Johnson, 11 S.C.Eq. 
7 Metc.;,41; Cole v. Creyon, 10 S.C/Eq. be le ee: 
56; Am.D. 208. 


Conn.—Beardsley v.. Bridge- 
port Protestant Orphan Asylum, 57 A. 
165, 76 Conn. 560. 


Tll.—Drury v. Drury, 111 N.E. 140, 
271 Ill. 336. See to same effect Way 
v. Geiss, 117 N.E. 448, .280), D152 


[rev on other | A- 


Foster, 
5b Cush. 


SLES W.. 


N.Y.—Rasquin v. Hamersley, 137 N. 
WES. oo) los. App. Div. 522 wiati: 1102 
NEY 1112, 208 N.Y- 680]; Im’re ‘Butt- 
ner’s Will, 210 N-Y.S. 729) 125: Misc. 
224 [mod on othet grounds 213 N.Y. 
S. 268, 215 App.Div. 62]; Smith v. 
Lansing, 53 N.Y-.S. 633, 24 Misc. 566. 
See In re Smith, 30 N.E. 130, 131 N.Y. 
239, 27 Am.S.R. 586 (recognizing 
rule). 


Okl.—McLaughlin v. Yingling, 
P.552, 90 Okl. 159. 
Pa.—Mitchell v. Long, 80 Pa. 516. 


S.cC.—Conner v. Johnson, 11 S.C.Eq. 
41; Cole v. Creyon, 10 S.C.Eq. 311, 26 
Am.D. 208. 

Eng.—In re Mervin, [1891] 3 Ce 
197; Haughton v. Harrison, 2 Atk 
329, 26 Reprint 600. 


See to same effect Prince v. Bar- 


213 


ham), 7103" (Ss. 7626, "127 Wa. 462 
(dictum). 
64. Jenkins v. Packington Realty 


Co., 268 S.W. 620, 167 Ark. 602. 
65. In re Jones, 47 L.J.Ch. 775. 


66. Amory v. Leland, 12 Allen 
(Mass.) 281; Hager v. McCoy, 228 S. 
W. 709, 143 Tenn. 693. 


67. Amory v. Leland, 12 Allen 


(Mass.) 281. 

68. Kinnan v. Card, 4 Dem.Surr. 
(N.Y.) 156; Wager v. McCoy, 228 S. 
W. 709, 143 Tenn. 693. 


N.Y.—In re Doherty’s Will, 237 N.Y. 
S. 558, 227 App.Div. 265; Carpenter v. 
Schermerhorn, 2 Barb.Ch. 314. 


N.C.—Knight v. Wall, 19 N.C. 125. 


Ont.—Re Anderson, 19 Ont.W.N. 
192. 


[a]. In Tennessee persons born in- 
to the class after the testator’s death 
who die prior to the vesting of the 
gift in possession or enjoyment are 
not included within the class, which 
consists alone of those existing at the 
time the estate comes into possession. 
Kansas City Land Co, v. Hill, 11 S.W. 
797, 87 Tenn. 589, 5 L.R.A. 45. 


70. Amory v. Leland, 12 Allen 
(Mass.) 281; Hughes v. Hughes, 3 
Bro.Ch. 352, 29 Reprint 578, 14 Ves.Jr. 
256, 33 Reprint byl 


71. Jenkins v. Packington Realty 
Co., 268 S.W. 620, 167 Ark. 602; Wight 
v. Shaw, 5 Cush. (Mass.) 56; Gates 


v. Seibert, 57 S.W. 1065, 157 Mo. 254, 
80 Am.S.R. 265. 


[a] Although first-born die before 
any others are born or come into the 
class, the class still remains open to 
admit new members and the share of 
the one thus dying is subject.to dim- 
inution in the same way as if he had 
lived. Gates v. Seibert, 57 S.W. 1065, 
157 Mo. 254, 80 Am.S.R. 625. 


72. ‘Til.——Drury v. Drury, 111° NB. 
140, 271 Ill. 336; Pitzel v. Schneider, 
74 N.H. 779, 216 Ill. 87. 


(dictum). 


Ind.—Williams v. Harrison, 123 N. 
BK. 245, 72 Ind.App. 245. 


Mass.—Worcester v. Worcester, 101 
Mass. 128. 


N.H.—Akerman vy. Akerman, 51 A. 
2525) 71 Ni Be 55. 


N.Y.—Rasquin v. Hamersley, 137 N. 
Y.S. 582, 152 App.Div. 522; In re Wy- 


att’s Est., 30) NeY.S, 275, 9 “Misc. 285,. 
1 Gibb. Surr. 114; Lee v. Lee, 2 How. 
PriN.s. (6. 


N.C.—Bell v. Gillam, 157 S.E. 60, 200 
N.C. 411; Knight v. Knight, 56 N.C. 
167; Vanhook v.:Rogers,«7 N.Cyuivs. 


Pa.—In re Wickersham’s Hstate, 104 
A, 509, 261 Pa. 121. See to same effect 
Bower’s Hst., 11 Phila. 620 (dictum). 


S.C.—Bailey v. Wagner, 21 S.C.Eq. 
i De Veaux v. De Veaux, 20 S.C.Eq. 
283. 

Tenn.—Blass v. Helms, 23 S.W. 138, 
93 Tenn. 166. 


Eng.—In re Roberts, 19 Ch.D. 520. 
See to same effect In re Chartres,,. 
[1927] 1 Ch. 466 ‘(dictum). 


74. Worcester v. Worcester, 101 
oe 128; Knight v. Knight, 56 N.C. 


75. See cases supra notes 73, 74. 


[a] If there are none in esse the 
rule ceases to operate, in case of a. 
postponed gift of a vested interest, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erable are not to be included among the class, sur- 
vivors, to whom the gift is made.7® Where the divi- 
sion is to be made after the happening of two or 
more events stated, the class is held open to admit 
after-born members until the occurrence of the most 
remote of the times stipulated,77 but not beyond 
that;7® where there are several successive contin- 
gencies after each of which a part of the property is 
distributable to a class, upon the happening of each 
contingency the class entitled to take the part of 
the property then distributable is not subject to ad- 
mit members thereafter born to share in such part,7® 
although as to other parties depending upon subse- 
quent contingencies the class remains open for the 
inclusion of any who may be born up until the time 
when the contingencies respectively occur.8® It is 
essential, however, where the subject matter of the 
gift is real property that there be an intermediate 
estate for years or for life intervening between the 
vesting in interest and the time for enjoyment or pos- 
session, in order for the postponement to admit aft- 
er-born members to the class;*! and, generally, that 
the date to which postponement for the purpose of 
letting in after-born members is claimed be one set 
for the determination of some precedent time or es- 
tate interposed in suspension of the possession or dis- 
tribution, for if, instead, the gift to the class vests in 
interest and in right immediately on the testator’s 
death or at some intermediate period, although con- 
tinuing subject to a license or a charge in favor of a 
third person, persons born thereafter, although be- 


and all those subsequently born who 
satisfy the group description come 
within the class. In re Chartres, 
[1927] 1 Ch. 466. 


Worcester v. 
128; 
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82. Wyman vy. 
250, 68 Ark. 369, 6 Prob.Rep.Ann. 202; 
Worcester, 
Calhoun v. Jester, 11 Pa. 474. 
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fore expiration of the annexed license or charge, are 
not admitted to the class.°? 


[§ 1277] (bbb) Postponement until Attainment 
of Majority, Marriage, Etc. Where the property 
forming the subject matter of the gift is divisible 
at once, there being an immediate fixing of the shares, 
although they are not payable until the attainment 
of a particular age, marriage, or the like, only those 
in esse at the testator’s death take, to the exclusion 
of any thereafter born during the pendency of the 
time for distribution,®* and it has been so held where 
a specified sum is given to each one who may be a 
member of a class, the determination in such case 
being as of the testator’s death;’* similarly, where 
a contingent gift is divisible at the time of vesting, 
although the time of payment or distribution is post- 
poned until some such further time, only those in be- 
ing when the contingency is resolved and the gift 
vests are to be included in the class to the exelu- 
sion of persons thereafter born;8® but, unless a con- 
trary intention of the testator appears,®® where there 
is a gift of an aggregate fund to children as a class, 
and the share of each child is made ascertainable and 
payable on marriage or his attaining a certain age, or 
other contingency, at which time division or distribu- 
tion is to take place, the period of distribution is the 
time when the first child becomes entitled to re- 
ceive his share, and children coming into existence 
by such time, although after the testator’s death, are 
let into the class;8? or, where the share is made pay- 
able when the youngest child attains the specified 


Johnson, 59 S.W. }Jof the creation of a trust to effectuate 
the testamentary provision. Rogers 
101. Mass. |v. Mutch, 10 Ch.D. 25; Mann ‘vy. 


Thompson, Kay 638, 69 Reprint 271. 


76. Mann v. Thompson, Kay 638, 69 
Reprint 271. 

Words of survivorship as affecting 
period of determination of class see 
infra § 1286. 


77. In re Savela’s Est., 163 N.W. 
1029, 138 Minn. 93; Moore v. Dorey, 
100 A. 207, 87 N.J.Eq. 325; In re Do- 


herty’s Will, 237 N.Y.S. 558, 227 App. 
Div. 265; Simpson v. Spence, 58 N.C. 
208; Vanhook v. Rogers, 7 N.C. 178. 


[a] Remainder being to class after 
estate for lives of several, the class 
remains open to admit new members 
until the death of the last survivor 
of the life tenants. In re Doherty’s 
Will, 237 N.Y.S. 558, 227 App.Div. 265. 


78. Vanhook v. Rogers, 7 N.C. 178. 


[a] Where contingent gift to class 
is subject to further postponement 
after the happening of the contin- 
gency until the termination of some 
particular estate, those born _inter- 
mediate the two times are to be ad- 
mitted to membership in the class. 
In re Savela’s Estate, 163 N.W. 1029, 
138 Minn. 93. 


[b] Where will expressly directs 
admission of those born after both 
events have happened, to share in an- 
other fund with a preference of Such 
nature as to equalize the share of all 
members, those born intermediate the 
two periods as well as those born 
after both of them are members of 
the class entitled to the preferential 
share directed by the testator. Hota- 
ling v. Marsh, 30 N.E. 249, 132 N.Y, 
29. 


79, Baker v. Baker, 8 Gray (Mass.) 
101. 

80. Baker v. Baker, supra. 

81. Wise v. Leonhardt, 38 S.E. 892, 


128 N.C. 289. 


yb Del.—State v. Raughley, 6 Del. 
o . 


N.J.—Supp v. Second Nat. 
etc., 130 A. 549, 98 N.J.Hq. 242; 
mar v. Bucken, 37 N.J.Eq. 415. 


N.Y.—In re Gillespie’s Will, 135 N. 
BE. 824, 233 N.Y. 383; Seitz v. Faver- 
sham. 98) @N;2 S859 205 Newe nel O75 
Toher v. Crounse, 107 N.Y.S. 990, 57 
Mise. 2b 2a tt. pL SN pyiase a alam eal 
App.Div. 934]. See to same effect 
In re Butler’s Est., 100 N.Y.S. 487, 50 
Misc. 229, 5 Mills Surr. 366. 


N.C.—Henderson vy. Womack, 41 N. 
42% 


Bank, 
Chas- 


Cs 

Eng.—In re Coppard, 35 Ch.D. 350; 
Scott v. Harwood, 5 Madd. 332, 56 Re- 
print 922. 


Ont.—In re Moffat, 15 Ont.L. 637, 11 
Ont.W.R. 485. 


And see infra text and note 84. 


84. Cal.—In re Crooks’ Estate, 
Myr.Prob. 247. 


Mass.—Pierce v. Knight, 64 N.E. 
692, 182 Mass. 72. 


N.J.—In re Helme’s Est, 
43, 95 N.J.Eq. 197. 


N.Y.—Seligman y. Seligman, 151 N. 
Y.S. 889, 89 Mise. 194, 13 Mills Surr. 
564. 

Ohio.—Ranney v. Ranney, 19 Ohio 
Cir.Ct. 77, 10 Ohio Cir.Dec. 434. 

Eng.—Rogers v. Mutch, 10 Ch.D. 


25; Perkin v. Mann, Kay 638, 69 Re- 
brant 271; Peyton v. Hughes, 7 Jur. 
Bhi ls 


123 A. 


See In re Archer, 7 Ont.L. 491, 3 
Ont.W.R. 510 (recognizing rule). 


[a] Fact that no members are in 
existence when testator dies does not 
compel a contrary construction where 
the gift is direct and not in the form 


Pin See supra § 1274 text and note 


86. Doe v. Roe, 6 Del. 276; 
v. Tompkins, 30 N.J.Eq. 3. 
infra this note. 


[a] Where gift would be invalid 
(1) and so would fail if the usual 
rules respecting keeping the class 
open until the attainment of majority 
or some Similar contingency were ap- 
plied, it has been held that, in view 
of the fact that’ the testator will be 
taken to have known the law and to 
have intended a disposition which 
would be valid, the reference to a 
class will be taken to have referred 
to those of the class in esse at the 
testator’s death and after-born mem- 
bers will not be admitted or such only 
will be admitted as can be done in 
view of that interpretation which pre- 
serves the provision. Neaves v. 
Neaves, 37 Hun (N.Y.) 438; Cogan v. 
McCabe, 52 N.Y.S. 48, 23 Misc.. 739. 
(2) But where the intention that the 
class shall be kept open is clearly and 
unambiguously manifested, the time 
of determination is construed as that 
time to which the distribution is post- 
poned, despite the fact that by such 
postponement the entire class gift is 
voided. Schlereth v. Schlereth, 66 N. 
BE. 130, 1738 N.Y. 444, 93 Am.S.R. 616. 


87. U.S.—Cropley v. Cooper, 19 
Wall. 167, 22 L.Ed. 109-[rev 7 D.C. 
226]; Moffit v. Varden, 17 F.Cas.No. 
9,689, db Cranch) 6.6... 668, 


Mass.—Hubbard v. Lloyd, 6 Cush. 
522, do | Ais. sobs 

Mich.—Knorr vy. 
807, 57 Mich. 265. 

Mo.—Thomas v. Thomas, 51 S.W. 
111, 149 Mo. 426, 73 Am.S.R. 405. 

N.J.—Ward v. Tompkins, 30 N.J. 
Eq. 3. 


Ward 
See cases 


Millard, 23 N.W. 
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status, by that time;8® or, if the gift is of a remain- 
der after a life estate payable as the remaindermen 
arrive at full age, or are married, 
class remains open to admit of after-born members 
until the death of the life tenant or the coming of 
age, marriage, or the like, of the first child to attain 


N.Y.—Stevenson v. Lesley, 70 N.Y. 
512 [mod 9 Hun 637 (mod 49 How.Pr. 


229))]. See Collin. v. Collin, 1° Barb. 
ce ae 45 Am.D. 420 (recognizing 
rule). 


N.C.—Simpson vy. Spence, 58 N.C. 
208; Hawkins v. Everett, 58 N.C. 42; 
Fleetwood v. Fleetwood, 17 N.C. 222; 
Vanhook vy. Rogers, 7 N.C. 178; Res- 
Cont varClayicons Mx Ks, 6) INC. Ss. 


Ohio.—Wiley v. Bricker, 21 Ohio 
Cir.Ct. 109, 11 Ohio Cir.Deec. 429. 


Pa.—Heisse v. Markland, 2 Rawle 
274, 21 Am.D. 445; Wilson v. Corbin, 
1 Pars.Kq.Cas. 347. ; 


S.C.—De Veaux v. De Veaux, 20 S. 
C.Eq. 283; Cole v. Creyon, 10 8.C.iq. 
311, 26 Am.D. 208. See Myers v. My- 
Crees. O.Hg, 2142 16 Aim. 21643" (ree- 
ognizing rule). 


Tex.—Thornton v. Zea, 55 S.W. 798, 
22 Tex.Civ.App. 509. 


Eng.—In re Mervin, [1891] 3 Ch. 
197; Emmet v. Emmet, 13 Ch.D. 484 
[aff 49 L.J.Ch. 21]; Eddowes v. Ed- 
dowes, 30 Beav. 603, 54 Reprint 1024; 
Pulsford v. Hunter, 3 Bro.Ch. 416, 29 
Reprint 618; Andrews v. Partington, 
3 Bro.Ch. 404, 29 Reprint 610; Bough- 
ton v. Boughton, 1 H.L.Cas. 406, 9 Re- 
print 815. See to same effect. Mann 
v. Thompson, Kay 638, 69 Reprint 271 
(dictum). But see Hiliott v. Elliott, 
12 Sim. 276, 59 Reprint 1138 (gift to 
class as and when the members there- 
of attained twenty-two years held 
closed at the testator’s death and not 
to open thereafter to admit after- 
born); Horsley v. Chaloner, 2 Ves. 84, 
298 Reprint 55 (holding that a gift to 
the younger children of a named per- 
gon payable at twenty-one included 
only such younger children as were 
born at the testator’s death and no 
children thereafter born should be ad- 
mitted, in the absence of express lan- 
guage indicating such an intention, 
for any other construction would re- 
sult in holding the gift open indefi- 
nitely for the entire life of the an- 
cestor, however long). 


Ont.—In re Archer, 7 Ont.L. 491, 3 
ONE Wik. ould. 


See State v. Raughley, 6 Del. 
(recognizing rule). 

[a] Disposition of income.—In 
such cases, where the benefit of the 
income is given the class appointed to 
receive the principal gift, while the 
class may be subject to open during 
the period and admit others to share 
in the principal and the future in- 
come, the accrued income belongs at 
each payment date to those of the 
class who are then in esse. Morrison 
v. Morrison, 14 N.J.Hq. 330. 

gs. I111.—Sheridan v. Blume, 125 N. 
9358, 290 Tl. 508: 

Mo.—Doerner v. Doerner, 61 S.W. 
801, 161 Mo. 399. 

N.J.—In re Helme’s Estate, 123 A. 
43% 95 N.J.Wiq. 197, 

N.Y.—Schlereth v. Schlereth, 66 N. 
BE. 130, 173 N.Y. 444, 93 Am.S.R. 616. 

Okl.—McLaughlin vy.’ Yingling, 213 
P. 552, 90 Ol. 159. 

Pa.—In re Gerber’s Hst., 46 A. 497, 
196 Pa. 366; McBride’s Hstate, 25 A. 
513, 516, 152 Pa. 192; Benson’s Es- 
tate, 15 Pa.Dist. 355. 


Bng.—Hughes v. Hughes, 


561 
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latest.°° 
or the like, the 


Ch. 352, 29 Reprint 578, 14 Ves.Jr. 
256, 33 Reprint 519; Mainwaring v. 
Beevor, 8 Hare 44, 32 Eng.Ch. 44, 62 
Reprint 266. 


89. Pitzel v. Schneider, 74 N.E. 779, 


216 Ill. 87; Simpson vy. Spence, .58 
N:C. 208; “Vanhook v. Rogers, 7 N.C. 
178; In re Deloitte, [1919] 1 Ch. 209: 


Emmet v. Emmet, 13 Ch.D. 484 [aff 
49 L.J.Ch. 21]; Andrews v. Parting- 
ton, 3 Bro.Ch. 401, 29 Reprint 610; 
In re Faux, 84 L.J.Ch. 873. Compare 
De’ Veauxv. Des Veaux, 20 S.C Bq. 
283 (recognizing rule, but holding its 
application not called for under a gift 
to “grandchildren, the heirs” of a 
son's body, the word “heirs” not being 
used in its technical sense which 
would require postponement until the 
ancestor’s death, but in the sense of 
issue). 


[a] While any of several life ten- 
ants survives, a class of beneficiaries, 
their issue, to whom the remainder 
is given per capita upon attainment 
of the age of twenty-one, does not 
close as to the whole or any part of 
the fund, although the beneficiary 
first attaining twenty-one is the child 
of a deceased life tenant, but remains 
open to admit new members until the 
death of ‘the last surviving life ten- 
ant. In re Faux, 84 L.J.Ch. 873. 


90. U.S.—Moffit v. Varden, 17 F. 
Cas.No. 9,689, 5 Cranch C.C. 658. 

Ind.—Williams v. Harrison, 123 N. 
BH. 245, 72 Ind.App. 245. 

Mass.—Hubbard y. Lloyd, 6 Cush. 


522, 58 Am.D: 55. 
Mo.—Thomas y. Thomas, 51 S.W. 
Vd 149" Mo; 4265.73 Am. S.R:) 405; 


N.C.—Vanhook y. Rogers, 
178. 

Pa.—Heisse v. Markland, 2 Rawle 
274, 21 Am.D. 445; Wilson vy, Corbin, 
IP PER eS IDO ORIS  Byaire 


R.I.—Dariing v. Witherbee, 
(ol, 86 Rts. 459. 


S.C.—De Veaux v. De Veaux, 20 S. 
C.Ha. 283. 


Tex.—Thornton v. Zea, 55 S.W. 798, 
22 Tex.Civ.App. 509. 


Va.—Lyons v. Turner, 6 Rand. (27 
Va.) 41. 


Eng.—In re Chartres, [1927] 1 Ch. 
4664 In re Deloitte, \[1929]) 1) Ch: 209: 
Hmmet v. Emmet, 13 Ch.D. 484 [aft 
49 L.J.Ch. 21]; Picken v. Mathews, 
10 Ch.D. 264; Andrews v. Partington, 
8 Bro.Ch. 401, 29 Reprint 610; Gill- 
man v. Daunt, 3’ Kay & J. 48, 69 Re- 
print 1017; Hoste v. Pratt, 3 Ves.Jr. 
730, 80 Reprint 1243. See Mann vy. 
Thompson, Kay 638, 69 Reprint 271 
(dictum to some effect); In re Courte- 
nay, 74 L.J.Ch. 654 (recognizing rule). 


i INees 


SOTA: 


Compare Hotaling vy. Marsh, 30 N.E. 
249, 182 N.Y. 29 (where a residue was 
given to a class payable at majority 
and the remainder interest after a 
specific devise to the same class, to 
which was expressly added anyone 
born into the group after the testa- 


| tor’s death, with a preference equaliz- 
|ing the shares of the group, a member 


born after the attainment of majority 
by one of the class had closed the 
residue to further additions was yet 
entitled to share in the remainder, 
with the prescribed preference). 
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that prescribed condition, whichever may be the 
In any of these situations, however, the 
class does not remain open beyond the times respec- 
tively stated and persons born thereafter are ex- 
cluded from the class®® unless there is a manifesta- 
tion of a contrary intention on the part of the testa- 


{a] Reason for rule.—‘Before pro- 
ceeding, it is interesting to try and 
ascertain the origin of the rule in 
the circumstances in which it came to 
be made. As far as the text-books 
are concerned it is, I think, through- 
out treated as a rule of convenience, 
by which a person having a vested in- 
terest at a date is entitled to be paid 
and those who come into existence 
afterwards are excluded in order to 
permit a distribution at the vested 
date of payment, but that does not 
satisfy me as to why it should ever 
have been made at all. If a man 
leaves his property to A. B.’s children, 
why it should be a.rule of convenience 
that one child shall take and another 
be excluded is difficult to see, espe- 
cially if one considers the interest of 
the second child. The only explana- 
tion that I can find of the origin of 
this rule and which if it is accurate 
enables one the more easily to deter- 
mine upon its application in a difficult 
case is a statement by Buckley, J. in 
In re Stephens, [1904] 1 Ch. 322, 328. 
The learned judge says, ‘When the 
rule is adopted the solution arrived 
at is the result of an endeavor by the 
Court to reconcile two apparently in- 
consistent directions—the one that 
the whole class of children shall take, 
and the other that the fund shall be 
divided at a moment when the whole 
class cannot be ascertained.’. That is 
the most intelligent reason for this 
rule that I have been able to dis- 
cover. If it be the fact in any case 
that the testator has given two ap- 
parently inconsistent directions, the 
one as to when his fund shall be di- 
vided, and the other as to who shall 
take, then there seems little incon- 
sistency or hardship in the Court try- 
ing to give effect to the testator’s in- 
tention to be derived, although with 
difficulty, from two apparently incon- 
sistent directions. And it seems to 
me, with great respect to the many 
decisions in the past, that if you can 
discover from a testator’s will a di- 
rection or intention that the fund in 
question shall be distributed at a cer- 
tain time and a direction that the 
class of people who shall take it are 
such that at that particular time of 
distribution they cannot be wholly 
ascertained, there only being some in 
existence, then it does not seem very 
difficult to appreciate the reason for 
cutting the knot in the way that has 
been done. Whether that explanation 
is consistent with all the decisions 
in which the rule has been applied I 
do not propose to state or inquire.” 
In re Chartres, [1927] 1 Ch. 466, 474. 


[b] Interposed power.—(1) Where 
the will gives property in trust for 
such of A’s children as he shall ap- 
point, or, in default of appointment, 
to such of them as shall attain ma- 
jority or marry, the intervening pow- 
er of appointment so long as it is out- 
standing prevents the application of 
the rule and all of A’s children there- 
after born are in the class from which 
he may appoint the property or who 
will take upon his dying without mak- 
ing an appointment, without limita- 
tion to those of them born prior to 
attainment of majority or the like by 
the first. In re Chartres, [1927] 1 Ch. 
466. (2) But where A, the donee of 
the power, executes a valid and bind- 
ing release thereof, so as to debar 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tor in the will;°+-this rule of exclusion applies, how- 
ever, only to the distribution of the principal where 
the aliquot share of each member of a class cannot 
be ascertained until the class is closed.°2 A diree- 
tion that the shares of the several children are to be 
kept at interest until they respectively become enti- 
tled to their distributive shares does not compel a 
construction against letting in members born after 
the testator’s death.°* Exeept where a contrary in- 
tention appears,®* as, for instance, by making the 
gift contingent upon survivorship of the various 
members to attain the age or ecndition contemplat- 
ed,®> death before such time of those born after 
the testator’s death does not remove them from mem- 
bership in the eclass;°° and, a fortiori, a death after 
such time does not, although the person dying has 
not himself become entitled, by attainment of the 
required age or the like, to payment of his distrib- 
utive share.?? 


[§ 1278] bb. Gifts to Classes of “Heirs,” “Next of 
Kin,” Etc.°’—(aa) In General. Where, instead ‘of 
the gift’s being to a class standing in some particu- 
lar specified degree of kinship to the testator or an- 
other, it is to a class described by reference to its 
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relation to the estate of the testator or a third per- 
son, as “heirs,” “next of kin,’ “legal representa- 
tives,” or the like, the rules of construction used in 
determining the beneficiaries to take, while to a con- 
siderable.extent the same, are not exactly or in all 
eases identical®® with those where the gift is of the 
former class, which have been set out heretofore.' 
Such words are construed in two senses, either in 
their primary sense of those falling within the class 
at the date of the testator’s death or their secondary 
or artificial sense of those answering the deserip- 
tion at a date or event subsequent on the assumption 
that the testator died at such later date.? While or- 
dinarily the rules of construction as to such gifts fix 
both the class which is the object of the gift and the 
persons to take as members thereof and fix them as 
of the same date,’ the ascertainment of the class is 
not necessarily identical with the ascertainment of 
the membership and, where such an intention is 
manifested by the testator, the class may be that 
existing as of one time while only those members 
qualifying as of some other time may comprise the 
beneficiaries to share in the gift. Of course, where 
the words “heirs” or the like appear to be used in 


himself from thereafter exercising it, 
then only those born prior to the time 
when the first child becomes entitled 
to share are admissible to the group 
and any born after that time are not 
members of the class any more than 
if the gift had been made uncompli- 
cated by the existence of the power. 
In re Chartres, supra. 


{c] Where eldest attains age be- 
fore testator’s death (1) those born 
thereafter up to the time when the 
testator dies will be admitted, the 
postponement being until the occur- 
rence of the later of those two events. 
Collin vy. Collin, 1 Barb.Ch. (N.Y.) 630, 
45 Am.D. 420. (2) But none born 
after such time will be admitted 
(Thomas v. Thomas, 51 S.W. 111, 149 


Mo. 426, 73 Am.S.R. 405; Picken v. 
Matthews, 10 Ch.D. 264. See Cowles 
v. Cowles, 13 A. 414, 56 Conn. 240 
[recognizing rule]), (3) except, of 


course, where there is an interposed 
particular estate before the remainder 
to the class is to take effect, in which 
case those born during the continu- 
ance of such estate are to be admit- 
ted even though some of the members 
have attained the required status in 
the testator’s lifetime (Pitzel v. 
Schneider, 74 N.E. 779, 216 Ill. 87). 


{d] Wnder gift when youngest at- 
tains majority, (1) the postponement 
is until the youngest of all the mem- 
bers attains the age of twenty-one, 
including as well those not born at 
the testator’s death as those who are, 
so that the class is held open beyond 
the time when the youngest living 
member at the testator’s death reach- 
es that age, to admit of others being 
born and until the youngest of such 
others, if there are others, attains 
that age (In re Gerber’s Hst., 46 A. 
497, 196 Pa. 366; Mainwaring v. Bee- 
vor, 8 Hare 44, 32 Eng.Ch. 44, 68 Re- 
print 266); (2) but it has been held 
that, where such a provision is coupled 
with other language indicating an in- 
tention that the youngest child meant 
is the youngest in being at the testa- 
tor’s death, the period of distribution 
is to be referred to that time, so that 
all then in being are entitled, the gift 
not being postponed until the ma- 
jority of the youngest child that may 
at any time be born, particularly 
where the latter construction would 
render the gift void while the former 


sustains it (McBride’s Estate, 25 A. 
513,516; 152 Pa. 192). 


S1.. In: re Deloitte: 411919) 24 tCh. 
209; Iredell v. Iredell, 25 Beav. 485, 
53 Reprint 722; In re Courtenay, 74 
L.J.Ch. 654. See to same effect Camp- 
bell v. Robertson, 62 Ga. 709. 


{a] Provisions for advancements 
or maintenance.—(1) Where, after a 
gift to members of a particular class 
who should attain the age of twenty- 
one, the testator provided for their 
maintenance and for advancements to 
them either before or after they at- 
tained that age, he thereby showed 
that distribution was not to be made 
then, as otherwise no advancements 
would be required, the beneficiaries 
being already entitled to distribution, 
and hence the class did not close when 
the first of the class attained twenty- 
one but remained open to admit mem- 
bers thereafter born. Iredell v. Ire- 
dell, 25 Beav. 485, 53 Reprint 722 [foll 
Bateman vy. Gray, L.R. 6 Eq. 215]; In 
re Courtenay, 74 L.J.Ch. 654. (2) 
But where there were two gifts, one 
of a remainder after a life estate pay- 
able when the remaindermen should 
attain majority, the other to the same 
class and payable at the same time 
but without any precedent estate, a 
provision for advancements, being 
referable to the remainder interest, 
showed no intention to continue the 
other gift. open so as to admit mem- 
bers born after the eldest of the class 
reached majority. In re _ Deloitte, 
[LOW9] IW 'Ch, +209. 5 


$92. Thomas v. Thomas, 51 S.W. 
111, 149 Mo. 426, 73 Am.S.R. 405; In 
re Coppard, 35 Ch.D. 350. And see su- 
pra text and note 90. 

93. Wiley v. Bricker, 21 Ohio Cir. 
Ct2109) 11 Ohio Cir-Dec? 429: 

94. Hughes v. Hughes, 3 Bro.Ch. 
352, 29 Reprint 578, 14 Ves.Jr. 256, 33 
Reprint 519. And see infra text and 
note 95. 


95. Campbell v. Robertson, 62 Ga. 


709; Sheridan v. Blume, 125 N.E. 353, 
290 Ill. 508; Fitzel v. Schneider, 74 
INCE. 6 795 0246 eS e8 7) Darling wiv: 


Witherbee, 90 A. 751, 36 R.I. 459. 


96. Cropley v. Cooper, 19 Wall. (U. 
S.) 167, 22 L.Ed. 109; Keerl v. Ful- 
ton, 1 Md.Ch. 532. 


$7. In re Langebartel, 25 Pa.Dist. 


812. 
98. Meaning of: 
Heirs see supra §§ 1241-1253. 
rete representatives see supra § 


Next of kin see supra § 1254. 
99. See passim infra §§ 1279-1283. 
1. See passim supra §§ 1269-1277. 


2. In re White’s Estate, 211 N.Y.S. 
519, 125 Misc. 348 [aff 209 N.Y.S. 433, 
213 App.Div. 82]. 


[a] “Blood relations” 
held, when bearing the meaning of 
“heirs,” to be subject to the same 
rules of construction as to the time 
of ascertainment as gifts made by the ° 
use of the latter expression. Cum- 
mings’ Ex’r v. Cummings, 16 N.E. 
401, 146 Mass. 501. 


{b] “Heirs” or “next of kin” are 
not techuical words which must ap- 
pear in order to render applicable the 
ordinary rules of construction in this 
character of cases, and the use of any 
equivalent expressions, such as ‘‘such 
person or persons as would by law in- 
herit,’” will be given the same con- 
struction as would the terms mention- 
ed, so far as regards the appropriate 
time for determination of the class 
of beneficiaries. In re Buzby’s Es- 
tate, 118 A. 835, 94 N.J.Eq. 151 [rev 
115 A. 909, 93 N.J.Eq. 411]. 


{c] Rule is same when the devise 
or bequest is to next of kin as when 
it is to heirs. Fargo v. Miller, 22 N. 
E. 1003, 150 Mass. 225, 5 L.R.A. 690. 


3. See cases passim infra §§ 1279— 
1283. 


4. Beardsley v. Fairchild, 87 A. 
737, 87 Conn. 359; In re Cowley’s Will, 
97° NW .9305.°98 SNiW., 28: 20) Was: 
263; Mortimore v. Mortimore, 4 App. 
Cas. 448; Re Nash, 71 L.T.Rep.N.S. 5; 
Eastern Trust Co. v. Perley, (N.S.) 
{1927] 3 Dom.L.R. 70. See Cushman 
v. Goodwin, 50 A. 50, 95 Me. 353 (to 
same effect). 


[a] Illustration.—Where the tes- 
tator at his death owned a remainder 
interest in property subject to the 
life estate of a third person, and pro- 
vided in his will that the property, at 
the termination of the life estate, 
should be divided equally among: his 
“then living lawful heirs,” the words 


has been 
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some limited sense, such as “children,” 
plicable in the ascertainment of classes of that char- 


acter® govern." 


[§ 1279] (bb) Gifts to “Heirs,” “Next of Kin,” 
Where the class mentioned is that 
of the “heirs,” “next of kin,” or the like, of the tes- 
tator, it is the settled’ general® rule, by reason of the 
fact that such construction is the one proper to the 


Etc., of Testator. 


“then living lawful heirs’ meant the 
lawful heirs of the testator, ascer- 
tained as of the time of his death, 
but the beneficiaries to share in the 
gift were only those of the class who 
should be living at the termination of 
the life estate. Beardsley v. Fair- 
ehild, 87 A. 737, 87 Conn. 359. 


5. “Heirs”? as meaning “children” 
see supra §§ 1244-1246. 


6. See supra §§ 1269-1277. 


7 Ala.—Duncan y. De Yampert, 62 
re 673, 182 Ala. 528. 


k.—Wyman v. Johnson, 59 S.W. 
Sis "68 Ark. 369, 6 Prob.Rep. "Ann. 202. 


Ill.—Bushman vy. Fraser, 153 N.E. 
611, 322 Ill. 579; Rogers v. Rogers, 
143 N.E. 490, 312 Ill. 122; Jones v. 
cae 119 N.E. 324, 283 Ill. 348. 


y.—Azarch v. Smith, 1 S.W.(2d) 
968, "320 Ky. 566. 


N.C.—Knight v. Knight, 56 N.C. 167. 


Va.—Driskill v. Carwile, 133 S.E. 
Wie etd: (Vas 116. 


8. Welch v. Blanchard, 94 N.E: 811, 
208 Mass. 528, 33 L.R.A.N.S. 1; Pierce 
v. Knight, 64 N.E. 692, 182 Mass. 72; 
Abbott v. Bradstreet, 3 Allen (Mass.) 
587; Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; In re McFillin’s Es- 
tates SourAmoz0,e200 ea. Lio.) Innere 
Lukens’ Estate, 17 Pa.Dist.&Co. 297; 
Clime’s Estate, 25 Pa.Dist. 45; Re 
Ford, 72 L.T.Rep.N.S. 5. 


9. Cal.—In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420. 


Con'n.—Union, ete., Trust Co. v. 
Ackerman, 158 A. 224, 114 Conn. 152. 


Fla.—Arnold vy. Wells, 131 So. 400, 
100 Fla. 1470. 


Ga.—Tate v. Tate, 128 S.E. 393, 160 
Ga. 449. 


Ill.—People v. Camp, 
286 Ill. 511. 


Mass.—Old Colony Trust Co. v. Sul- 
livan, 167 N.E. 648, 268 Mass. 318; 
Boston Safe Deposit, etce., Co. v. 
Stratton, 156 N.E. 885, 259 Mass. 465; 
State Street Trust Co. v. Sampson, 
117 N.E. 832, 228 Mass. 411; Welch 
v. Howard, 116 N.E. 492, 227 Mass. 
242; Pierce v. Knight, 64 N.E. 692, 
182 Mass. 72; Abbott v. Bradstreet, 3 
Allen 587. 


Miss.—Schlater v. Lee, 78 So. 700, 
117 Miss. 701. 


Neb.—Hill v. Hill, 132 N.W. 738, 90 
Neb. 438, 38 L.R.A.N.S. 198. 


N.Y.—Wallace v. Diehl, 95 N.E. 646, 
202 N.Y. 156, 33 L.R.A.N.S. 9; Stewart 
v. Giblett, 257 N.Y.S. 746, 235 App. 
Div. 589; In re White’s Will, 209 N. 
Y.S. 488, 213 App.Div. 82 [aff 211 N. 
Y.S. 519, 125 Misc. 348]. 


N.C.—Baugham v. Washington 
Trust Co., 107 S.E. 431, 432, 181 N.C. 
406 [quot Cyc]. 


Pa.—In re Smith’s Estate, 171 A. 
587; In re Stoler’s Estate, 143 A. 121, 
293 Pa. 433, 59 A.L.R. 1402; In re 
Tatham’s Estate, 95 A. 520, 250 Pa. 
269, Ann.Cas.1917A 855; Buzby’s Ap- 
peal, 61 Pa. 111; Gantz v. Tyrrell, 7 


122 N.E. 43, 
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ordinary and natural meaning of the terms,’° of the 
consideration that by such language the testator has 


indicated an indifference to the disposition or devo- 


Pa.Super. 249, 42 Wkly.N.C. 326; In 
re Lukens’ Bstate, 17 Pa.Dist.&Co. 
297; Hausman’s Estate, 7 Pa.Dist.& 
Co. 49. 


Eng.—Re Ford, 72 L.T.Rep.N.S. 5. 


Ont.—Re Young, 62 Ont.L. 275, 
[1928] 2 Dom.L.R. 966. 


10. Cal.—In re Newman’s Bstate, 
229 P. 898, 68 Cal.App. 420. 


I1l.—Kellett v. Shepard, 28 N.E. 751, 
34 N.E. 254, 139 Ill. 433. 


Md.—Suman vy. Harvey, 79 A. 197, 
114 Md. 241 [foll Hettinger v. Safe 
Deposit, etc., Co. of Baltimore, 79 A. 


5 


Mass.—Calder v. Bryant, 184 N.E. 
440; Gilman vy. Congregational Home 
Missionary Soc., 177 N.E. 621, 276 
Mass. 580; State Street Trust Co. v. 
Sampson, 117 N.E. 832, 228 Mass. 411; 
Welch vy. Blanchard, 94 N.E. 811, 208 
Mass. 5238, 33 L.R.A.N.S. 1; Boston 
Safe Deposit, etc., Co. v. Parker, 83 N. 
E. 307, 197 Mass. 70. 


N.J.—Tuttle v. Woolworth, 50 A. 
445, 62 N.J.Eq. 532. 


N.Y.—In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am of remittitur den 
UZ8esNEMa AA log 204) NA eOZOdsenin she 
White’s Will, 209 N.Y.S. 433, 213 App. 
eG 82 [aff 211 N.Y.S. 519, 125, Misc. 
348]. 


Pa.—In re Tatham’s Hstate, 95 A. 
520, 250 Pa. 269, Ann.Cas.1917A 855; 
McCrea’s Hstate, 5 Pa.Dist. 448. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W, 28, 120 Wis. 263. 


Eng.—Harrison v. Harrison, 
Beav. 21, 54 Reprint 273. 


“A man’s heirs are not ascertained 
until he dies, and using words with 
accuracy a man’s heirs cannot be as- 
certained at any other time or as of 
any other time. But a testator may 
make a gift to persons who would 
have been his heirs had he died at 
some time other than the time when 
he did die. This is not (using words 
with accuracy) a gift to heirs but to 
a body of artificial or hypothetical 
heirs.’””’ Welch v. Blanchard, 94 N.E. 
811, 208 Mass. 5238, 33 L.R.A.N.S. 1. 


“The legal relation or status of 
‘heir’ or ‘next of kin’ arises only upon 
the death of the ancestor, and it arises 
immediately. In a legal sense, there- 
fore, ‘heirs’ implies a reference to the 
time of the ancestor’s death, and, if a 
testator makes a devise or gift to his 
‘heirs’ or ‘next of kin,’ those standing 
in that relation at the time of his 
death would seem to be the persons 
intended, unless there is something in 
the will itself to show that the tes- 
tator had another period in his mind, 
and that legal sense of the words is 
to be restricted by indications that 
some other time is fixed.’’ Tuttle v. 
Se ooKworte, 50 A. 445, 447, 62 N.J.Eq. 
532. 


11. Cal.—In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420. 
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Ill—Himmel v. Himmel, 128 N.E. 
641, 2947 Dll 557, 13 A. LER. 608; 
Mass.—Gilman vy. Congregational 


lution except for, or beyond, the particular provi- 
sions elsewhere in the will and a willingness to let 
the ordinary rules of the law of succession control,** 
and of the policy of the law favoring the vesting of 
estates,!? that such a gift will be construed as re- 


Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; Thompson v. Clarke, 
161 N.E. 889, 264 Mass. 56; Crowell 
v. Chapman, 154 N.E. 397, 357 Mass. 
492; Welch v. Blanchard, 94 N.E. 811, 
208 Mass. 5238, 33 L.R.A.N.S. ae Bos- 
ton Safe Deposit, ete’ Co: y- Parker, 
88 N.E. 307, 197 Mass. 70; Wood v. 
Bullard, 25 N.E. 67, 151 Mass. 324, 
ae EX oat oo Oe 


N.J.—Tuttle v. Woolworth, 50 A. 
445, 448, 62 N.J.Eq. 532. 


-Y.—In re Bump’s Will, 136 N.H. 
925, 234 N.Y. 60 [am of remittitur den 
E38 2 Nabe A478, Beste Ne O25 ere 
White’s Will, "209 N.Y.S. 433, 213 App. 
ee 82 [aff 211 N.Y.S. 519, 125 Misc. 


Pa.—In re Swann’s Estate, 
599, 147 Pai 388: 


“Saying, I give a part of my estate 
to my heirs, is but another way of 
saying that as to that part of my 
estate I elect to die intestate.” Simes 
v. Ward, 103 A. 310, 311, 78 N.H. 533. 


“The objection from incongruity 
supposed to arise against holding that 
the previous tenant is entitled to any 
interest in an estate . . after the 
estate specially given to him by the 
will has terminated, is, as it seems 
to me, met and answered by the con- 
sideration that, when the testator lim- 
its an estate to one of his next of kin 
and his children or issue, and then 
directs that on failure of this limita- 
tion his heirs or next of kin shall take 
according to law, he discloses clearly 
that, if the special and immediate 
limitation fail, as it may, then he had 
no intentions or wishes to change the 
disposition which the law itself would 
have made for him in regard to this 
part of his estate, and that on the 
failure of his special purpose he de- 
sires that he should be considered as 
making no provisions of his own about 
the disposition of his estate, but as 
expressly leaving that disposition to 
be made by the laws, as if he had 
died intestate.” Tuttle vy. Woolworth, 
supra. : 


12. Cal—In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420. 


Ill.— Kellett v. Shepard, 28 N.B. 751, 
34 N.E. 254, 139 Ill. 433. 


Md.—Brian v. Tylor, 98 A. 532, 129 


23 A. 


Md. 145; Hoover v. Smith, 54 A. 102, 
en 393; Crisp v. Crisp, 61 Md. 
Mass.—Gilman v. Congregational 


Home Missionary Soc., 177 N.B. 621, 
276 Mass. 580; Crowell v. Chapman, 
154 N.B. 397, 257 Mass. 492; Welch v. 
Blanchard, 94 N.E. 811, 208 Mass. 523, 
33 L.R.A.N.S. 1; Wood v. Bullard, 25 
N.E. 67, 151 Mass. 324, 7 L.R.A. 304. 


N.J.—In re Buzby’s Estate, 118 A. 
835, 94 N.J.Hq. 151 [rev on other 
grounds 115 A. 909, 98 N.J.Eq. 411]. 


N.Y.—In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am remittitur den 
138 N.E. 473, 234 N.Y. 625]. 


Pa.—tIn_ re Bache’s Estate, 
304, 246 Pa. 276. 


Va.—Stokes y. Van Wyck, 3 S.E. 
387, 88 Va. 724. 


92 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ferring to those standing in the relation described 
to the testator or his estate at the time of his death, 
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and the membership in the elass will be ascertained 


13. Cal.—In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420. 


Conn.—Bridgeport City Trust Co. 
v. Shaw, 161 A. 341, 115 Conn. 269; 
Daniels v. Daniels, 161 A. 94, 115 Conn. 


239; Allen v. Almy, 89 A. 205, 87 
Conn. 517, Ann.Cas.1917B 112; Wilde 
v. Bell, 87 A. 8, 86 Conn. 610; Nicoll 


v. Irby, 77 A. 957, 83 Conn. 530; John- 
son v. Webber, 33 A. 506, 65 Conn. 
501; Rand v. Butler, 48 Conn. 293. 
See Union, ete., Trust Co. v. Acker- 
man, 158 A. 224, 114 Conn, 152 (recog- 
nizing rule). 


Del.—Hearn v. Hastings, 152 A. 129, 
vleoDel. Chin 229: 


Fla.——Lowrimore y. First Savings 
& Trust Co. of Tampa, 140 So. 887, 
891, 102 Pla. 740; Arnold v. Wells, 
131 So. 400, 100 Fla. 1470. 


,/Ga.—Tate v. Tate, 128 S.E. 3938, 160 
Ga. 449. 


1ll._—Pereboom v. Cloyd, 147 N.E. 
382, 317 Ill. 85; Himmel v. Himmel, 
128 N.E. 641, 294 Ill. 557, 13 A.L.R. 
608; Henkins v. Henkins, 122 N.E. 
88, 287 Ill. 62; People v. Camp, 122 
N.E. 43, 286 Ill. 511; Kellett v. Shep- 
ard, 28 N.E. 751, 34 N.B. 254, 139 Ill. 
433. See Brumsey v. Brumsey, 184 
N.E. 627, 351 Dll. 414; McCormick v. 
Sanford, 149 N.E. 476, 318 Ill. 544 
(both recognizing rule). 


Iowa.—Mitchell v. Vest, 136 N.W. 
1054, 157 Iowa 336. 


Me.—In re Ruggles’ Estate, 71 A. 
933, 104 Me. 333; Merrill v. Wooster, 
59 A. 596, 99 Me. 460. 


Md.—Brian v. Tylor, 98 A. 532, 129 
Md. 145; Suman v. Harvey, 79 A. 197, 
114 Md. 241 [foll Hettinger v. Safe 
Deposit & Trust Co. of Baltimore, 79 
Hoover v. Smith, 54 A. 102, 

-Crispe Ve perisp 101, vd. 


Mass.—Calder v. Bryant, 184 N.E. 
440; Gilman y. Congregational Home 
Missionary Soc., 177 N.E. 621, 276 
Mass. 580; Old Colony Trust Co. v. 
Sullivan, 167 N.E. 648, 268 Mass. 318; 
Thompson y. Clarke, 161 N.E. 889, 264 
Mass. 56; Boston Safe Deposit & 
Trust Co. v. Stratton, 156 N.E. 885, 
259 Mass. 465; Crowell v. Chapman, 
154 N.E. 397, 257 Mass. 492; Ball v. 
Hopkins, 150 N.E. 434, 254 Mass. 347; 
State Street Trust Co. v. Sampson, 
117 N.E. 832, 228 Mass. 411; Welch 
v. Howard, 116 N.E. 492, 227 Mass. 
242; Welch v. Blanchard, 94 N.E. 811, 
208 Mass. 523, 33 L.R.A.N.S. iN Bos- 
ton Safe Deposit, ete., Co. v. Parker, 
83 N.E. 307, 197 Mass. 70; Pierce v. 
Knight, 64 N.E. 692, 182 Mass. 72; 
Rotch v. Rotch, 53 N.B. 268, 173 Mags. 
125; Keniston v. Mayhew, 47 N.E. 612, 
169 Mass. 166; Cumming’s Ex’r_v. 
Cummings, 16 N.E. 401, 146 Mass. 501; 
Abbott v. Bradstreet, 3 Allen 587 [dis- 
appr Rich v. Waters, 22. Pick. 563 1c 
Childs v. Russell, 11 Metc. 16. See 
Boston Safe Deposit, etc., Co. v. Waite, 
179 N.B. 624, 278 Mass. 244; Carr v. 
New fngland Anti- Vivisection Soc., 
125 N.BE. 159, 234 Mass. 217; Heard 
v. Read, 47 N.E. 778, 169 Mass. 216, 3 
Prob. Rep. Ann. 827; Welch v. Brim- 
mer, 47 N.E. 699, 169 Mass. 204; Wood 
v. Bullard, 25 N.B. 67, 151 Mass. 324, 
a al re 304; Fargo v. Miller, 22 N. 
BE. 1003, 150 "Mass. 225, 5 L.R.A. 690 
(all six recognizing rule); ‘Upham v. 
Parker, 107 N.E. 994, 220 Mass. 454 
(dictum to same effect). 


Mich.—Clark v. Mack, 126 N.W. 632, 
161 Mich. 545, 28 L.R.A.N.S. 479. 


Minn.—In re Fretheim’s Estate, 194 


N.W. 766, 156 Minn. 366. 


Miss.—Schlater v. Lee, 78 So. 700, 
117 Miss. 701. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


Neb.—Hill v. Hill, 132 N.W. 
90 Neb. 48, 38 L.R.A.N.S. 198. 


N.J.—American Builders’ Corp. v. 
Galligan, 121 A. 595, 94 N.J.Eq. 731 
[rev 114 A. 329, 93 N.J.Eq. 51]; In re 
Buzby’s Estate, 118 A. 835, 94 N.J.Eq. 
151 [rev on other grounds 115 A. 909, 
93 N.J.Eq. 411]; Tuttle v. Woolworth, 
50 A. 445, 62 N.J.Eq. 532. See Oleson 
v. Somogyi, 107 A. 798, 90 N.J.Eq. 342 
(recognizing rule). 


N.Y.—In re Bump’s Will, 136 N.E. 
295, 234 N.Y. 60 [am of remittitur den 
138 N.H. 473, 234 N.Y. 625]; In re 
White’s Will, 209 N.Y.S. 433, 13 App. 
Div. 82 [aff 211 N.Y.S. 519, 125 Misc. 
348]; Weston v. Goodrich, 42 N.Y.S. 
729, 12 App.Div. 250. See Wallace v. 
Diehl) 95 JN. Es, 646 202) Nv. 1563.33 
L.R.A.N.S. 9; Stewart v. Giblett, 257 
N.Y. S: 746,235" App: Div. 589 In’ re 
Newkirk’s Will, 251 N.Y.S. 337, 2338 
Sie 168 (all three recognizing 
rule). 


N.C.—Dixon v. Pender, 125 S.E. 623, 
188 N.C. 792; Witty v. Witty, 114 S.E. 
482, 184 N.C. 375; Baugham v. Wash- 
ington Trust Co., 107 S.E. 431, 432, 181 
N.C. 406 [quot Cye]; Jones v. Oliver, 
38 N.C. 369. See American Yarn & 
Processing Co. v. Dewstoe, 133 S.E. 
407, 192 N.C. 121 (dictum to same ef- 
fect); Grantham v. Jinnette, 98 S.E. 
724, 177 N.C. 229 (recognizing rule). 


Pa.-—In re Smith’s Estate, 171 A. 
587; In re Bechtel’s Estate, 154 A. 
366, 303 Pa. 107; In re Whiteside’s 
Estate, V53— A. 728, 802) Pa. 4523. Ini 
re Stoler’s Estate, 143 A. 121, 293 Pa. 
433, 59 A.L.R. 1402; In re Tatham’s 
estate, 95 A. 520, 250 Pa. 269, Ann. 
Cas.1917A 855; In re Bache’s Estate, 
92 A. 304, 246 Pa. 276; McFillin’s Es- 
tate, 83 A. 620, 235 Pa. 175 [foll In re 
Hildebrant’s Estate, 73 Pa.Super. 
255]; In re Fitzpatrick’s Estate, 81 A. 
SLO. Joo. baw oo, ~AnNn Cas. 1913 BY 320; 
In re Swann’s Hstate, 23 A. 599, 147 
Pa. 383; Buzby’s Appeal, 61 Pa. 111; 
Gantz v. Tyrrell, 7 Pa.Super. 249, 42 
Wkly.N.C. 326; In re Lukens’ Estate, 
17 Pa.Dist. &Co. 297; In re Ingham’s 
Estate, 17 Pa.Dist. &Co. 251; White- 
side’s Estate, 13 Pa.Dist.&Co. 220; 
Hausman’s Estate, 7 Pa.Dist.&Co. 49; 
Climes’ Estate, 25 Pa.Dist. 45; Mc- 
Crea’s Estate, 5 Pa.Dist. 448. See In 
re Warne’s Hstate, 153 A. 688, 302 Pa. 
386; In re Groninger’s Hstate, 110 A. 
465, 268 Pa. 184; Hover’s Estate, 14 
Pa.Dist.&Co. 590; Dailey’s Estate, 29 
Pa.Dist. 875; Tatham’s Estate, 24 Pa. 
Dist. 383 (all five recognizing rule). 


S.C.—Avinger v. Avinger, 107 S.E. 
26, 116 S.C. 125; McFadden v. McFad- 
den, 91 S.E. 186, 107 S.C. 101. 


Vt.—In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L.R. 1005; In re Tuck- 


738, 


er’s Will, 21 A. 272, 63 Vt. 104, 25 Am. 
Sak 4a. 
Va.—Snidow v. Day, 134 S.E. 704, 


145 Va. 721; Allison v. Allison’s Ex’rs, 
44 S.E. 904, 101 Va. 537, 63 L.R.A. 920; 
Stokes v. Van Wyck, 3 S.E. 387, 83 
Va. 724. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W. 28, 120 Wis. 63. 


Eng.—Bullock v. Downes, 25 Beav. 
54, 53 Reprint 556 [foll Mortimore v. 
Mortimore, 4 App.Cas. 448]; Re Green- 
wood, 3 Giffard 390, 66 Reprint 461; 
Harrison v. Harrison, 28 Beav. 21, 54 
Reprint .273; Re Aspinall, 30 L.J.Ch. 
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as of such time,‘* unless a different intent is plainly 
manifested by the will,!* and in the absence of stat- 


321; Re Ford, 72 L.T.Rep.N.S. 5; Re 
Nash, 71 L.T.Rep.N.S. 5; Southgate 
v. Clinch, 4 Jur.N.S. 428. See Hutch- 
inson v. National Refuges for Home- 
less and Destitute Children, [1920] A. 
C. 794 (recognizing rule). 


Can.—Thompson v. Smith, 27 Can. 
S.C. 628 [aff 23 Ont.App. 29]. 


N.S.—Eastern Trust Co. v. Perley, 
[1927] 3 Dom.L.R. 70. 


See Dorrance v. Greene, 104 A. 12 
41 R.JI. 444; De Wolf v. Middleton, 31 
AS 27126. A. 44; 18 eR. 1. 81053 PisskAe 
146; Re Young, 62 Ont.L. 275, [1928] 
2 Dom.L.R. 966 (all three recognizing 
rule); Re Smith, 18 Ont.W.N. 407 
(dictum to same effect). 


[a] In New Hampshire (1) while 
the doctrine embodied in the text rule 


has been recognized and applied 
(Simes v. Ward, 103 A. 310, 78 N.H. 
533), (2) subsequent authority has 


declared it to be entirely a question 
of intention what was meant, and has 
held that it is the probable intention, 
under a postponed gift to heirs, next 
of kin, or the like, to give to a class 
to be ascertained as of the time to 
which distribution is postponed (Re- 
mick v. Merrill, 116 A. 344, 80 N.H. 
25), (3) and that case has been ap- 
proved and followed by still later au- 
thority (Holmes v. Alexander, 134 A. 
536, 82 N.H. 380). 


[b] Expressed intention for ascer- 
tainment as of testator’s death.— 
Where there is a gift to one for life 
and his issue, if any, or if he have no 
issue to “my heirs at law in the same 
manner as it would have descended to 
and vested in them if this will had 
not been made, and the said” life ten- 
ant “had died without issue before 
my decease,” the will indicates clearly 
an intention that the class shall be 
ascertained as of the testator’s, and 
not the life tenant’s death. Wads- 
worth v. Murray, 55 N.E. 910, 161 N. 
Y. 274, 76 Am.S.R. 265. 


14. Cal.—In re Newman’s Estate, 
229 P. 898, 68 Cal.App. 420. 


Conn.—Bridgeport City Trust Co. v. 
Shaw, 161 A. 341, 115 Conn. 269; Un- 
ion, ete., Trust Go. v. Ackerman, 158 
A. 324, 114 Conn. 152; Allen v. Almy, 
89 A. 205, 87 Conn. 517, Ann.Cas.1917B 
112; Wilde v. Bell, 87 A. 8, 86 Conn. 
610; Rand v. Butler, 48 Conn. 293. 


Fla.—Lowrimore v. Tampa First 
Sav., etc., Co., 140 So. 887, 891, 102 Fla. 
740; Arnold v. Wells, 131 So. 400, 100 
Fla. 1470. 


Ga.—Tate v. Tate, 128 S.E. 393, 160 
Ga. 449. 


Ill.—McCormick v. Sanford, 149 N. 
Hy 4716, rasa Sod ll yee 4c Pereboom v. 
Cloyd, 147 N.E. 382, 317 Il. 85; Him- 
mel v. Himmel, 128 N.E. 641, 294 Ill. 
557, 138 A.L.R. 608; Henkins v. Hen- 
kins, 122 N.E. 88, 287 Ill. 62; People 
Vey Camp,: 122.Nib 4e eo Rhee iode 
Kellett v. Shepard, 28 N.B. 751, 34 N. 
E. 254, 139 Ill. 433. 


Me.—Merrill v. Wooster, 59 A. 596, 
99 Me. 460. 


Md.—Newlin v. Mercantile Trust 
Co. of Baltimore, 158 A. 51, 161 Md. 
622; Brian v. Tylor, 98 A. 532, 129 
Md. 145; Hoover v. Smith, 54 A. 102, 
a Nias 393) Crisparve Crisp, 61 Md. 


Mass.—Calder v. Bryant, 184 N.E. 
440; Boston Safe Deposit, etc., Co. v. 
Waite, 179 N.E. 624, 278 Mass. 244; 
Old Colony Trust Co. v. Sullivan, 167 
N.E. 648, 268 Mass. 818; Proctor v. 
Lacy, 160 N.E. 441, 263 Mass. 1; Bos- 
ton Safe Deposit, etc., Co. v. Stratton, 
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utes providing otherwise.*® 


hypothetieal’*® one; 


156 N.E. 885, 259 Mass. 465; Crowell 
v. Chapman, 154 N.E. 397, 257 Mass. 
492; Carr v. New England Anti-Vivi- 
section Soc., 125 N.E. 159, 234 Mass. 
217; State Street Trust Co. v. Samp- 
son, 117 N.E.’ 832,°228 Mass. 411; 
Welch v. Howard, 116 N.E. 492, 227 
Mass. 242; Welch y. Blanchard, 94 
N.E. 811, 208 Mass. 523, 33 L.R.A.N.S. 


1; Wood vy. Bullard, 25 N.E. 67, 151 
Mass. -324, 7 L.R.A. 304; Cummings’ 
Ex’r v. Cummings, 16 N.F. 401, 146 


Mass. 501; Abbott v. Bradstreet, 3 
Allien 587; Childs v. Russell, 11 Metce. 
16. See Welch v. Brimmer, 47 N.E. 
699, 169 Mass. 204 (recognizing rule). 


Miss.—Schlater v. Lee, 78 So. 700, 
117 Miss. 701. 


Mo.—vans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


Neb.—Hill v. Hill, 132 N.W. 7388, 
90 Neb. 43, 38 L.R.A.N.S. 198. 


N.J.—Oleson v. Somogyi, 107 A. 798, 
90 N.J.Eq. 342; Tuttle v. Woolworth, 
50 A. 445, 62 N.J.Eq. 532. 


N.Y.-—In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am den 138 N.E. 
473, 234 N.Y. 625]; Stewart v. Giblett, 
ZomON VES 46,7, 23D ADD. Dive, D895) 9 in 
re Newkirk’s Will, 251 N.Y.S. 337, 233 
App.Div. 168; In re White’s Will, 209 
Neyss. 433, 213° App. Div. "82" Laff 211 
INES: 9519) 9125 Dlise: Seas Inv ‘re 
Senn’s Hstate, 164 N.Y.S. 399 


N.C.—Baugham Vv. Washington 
Mrust «Cor, yhOU , Seb. 491,432,184 N.C. 
406 [quot ‘Cycl; Grantham v. Jinnette, 
98 S.E. 724, 177._-N.C. 229; Jones v. 
Oliver, 38 N.C. 369. 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 Ohio St. 358. 


Pa.—In re Smith’s Hstate, 171 A. 
587; In re Bechtel’s’ Estate, 154 A. 
366, 303 Pa. 107; In re Whiteside’s 
Estate, 153 A. 728, 302) Pa. 452; In re 
_Warne’s Estate, 153 A. 688, 302 Pa. 
386; In re Stoler’s Estate, 143 A. 121, 
298 Pare438;, 59° A- LR. 1402;. Im re 
Tatham’s Hstate, 95 A. 520, 250 Pa. 
269, Ann.Cas,1917A 855; In re Bache’s 
Estate, 92 A. 304, 246 Pa. 276; In re 
McFillin’s Estate, 83 A. 620, 235 Pa. 
175; In re Fitzpatrick’s Estate, 81 A. 
815, 238 Pa. °38, Ann.Cas.1913B 320; 
In re Swann’s Estate, 23 A.) 599, 147 
Pa. 383; Buzby’s Appeal, 61 Pa. 111; 
Gantz v. Tyrrell, 7 Pa. Super. 249, 43 
Wkly.N.C. 326; In re Lukens’ Estate, 
17 Pa.Dist.&Co. 297; In re Ingham’s 
Estate, 17 Pa.Dist.&Co. 251; Hover’s 
Estate, 14 Pa.Dist.&Co. 590; White- 
side’s Estate, 13 Pa.Dist.&Co. 220; 
Hausman’s Estate, 7 Pa.Dist.&Co. 49; 
Dailey’s Estate, 29 Pa.Dist. 875; 
Climes’ Estate, 25 Pa.Dist. 45. 


R.I.—Dorrance v. Greene, 104 A. 
12, 41 RI. 444. 


S.C.—Avinger v. Avinger, 107 S.E. 
26, 116 S.C. 125; McFadden v. McFad- 


den, 91 S-E. 986, 107 S:e. 1015" Bar-= 
oe ve Crawford) 67. 1S... 7,485 (SiC. 
54. 


Vt.—In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L.R. 1005; In re Hen- 
ry’s Will, 134 A. 6382, 99 Vt. 437, 49 
AVL.R. 169. 


a.—Allison v. Aliison, 44 S.B. 904, 
101 Va. 537, 63 L.R.A. 920. 
Wis.—In re Cowley’s Will, 97 N 
930, 98 N.W. 28, 120 Wis. Ga 
Eng.—Harrison v. Harrison,. 28 
Beav. 21, 54 Reprint 273; Bullock v. 


The testator may, how- 
ever, employ such terms to deseribe some group oth- 
er than those qualifying at his death,!® in which case 
the class has been characterized as an artificial!’ or 
and, where it appears from the 
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Downes, 25 Beav. 54, 53 Reprint 556 

{foll Mortimore v. Mortimore, 4 App. 

See 448]; Re Ford, 72 L.T.Rep.N. 
5 

» O-« 


Can.—Thompson v. Smith, 27 Can. 
S.C. 628 [aff 23 Ont.App. 29]. 


N.S.—Eastern Trust Co. v. Perley, 
[1927] 3 Dom.L.R. 70. 


Ont.—Re Young, 62 Ont.L. 
[1928] 2 Dom.L.R. 966. 


See Klingman v. Gilbert, 135 P. 682, 
684, 90 Kan. 545 [cit Cyc] (dictum to 
same effect). 


“The rule is never varied unless 
from the four corners of the will a 
different intention clearly appears.” 
In re Fitzpatrick’s Estate, 81 A. 815, 
816, 233 Pa. 33, Ann.Cas.1913B 320. 


15. See statutory provisions; and 
cases infra this note. 


[a] In Pennsylvania (1) under a 
Statute (Sess. L. [1923] p 914), re- 
versing the rule and providing that 
remainders to heirs, next of kin, or 
the like are to be determined as to 
takers when the remainder takes ef- 
fect in possession or enjoyment, sub- 
ject to the testator’s power to direct 
to the contrary, the old established 
rule of construction in such cases is 
reversed and the class is to be ascer- 
tained as of the termination of the 
preceding estate and the vesting of 
possession in such class or a similar 
or equivalent one, where the will or 
provision has been executed after the 
passage of such statute (Bonsall’s Es- 
tate, 1385 A. 724, 288 Pa. 39 [aff 7 Pa. 
Dist.&Co. 4217); (2) but, in aceord- 
ance with the express reservation in 
the statute, where the will is one ex- 
ecuted prior thereto, the ordinary rule 
of construction still applies and the 
class is to be ascertained as of the 
time of the testator’s death, in the 
absence of a manifestation of a con- 
trary purpose on the part of the tes- 
tator (In re Smith’s Estate, 171 A. 
587; In re Warne’s Estate, 153 A. 688, 
302 Pa. 386; In re Lukens’ Estate, 17 
Pa.Dist.&Co. 297; In re Ingham’s Es- 
tate, 17 Pa.Dist.&Co. 251; Whiteside’s 
Estate, 13 Pa.Dist.&Co. 220. -See Ho- 
ver’s Hstate, 14 Pa.Dist.&Co. 590 [rec- 
ognizing rule]), (3) consistently with 
the rule theretofore prevailing in the 
dee coon (see cases supra notes &s— 
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16. Tate v. Tate, 128 S.E. 393, 160 
Ga. 449; Welch v. Blanchard, 94 N.E. 
811, 208 Mass. 523, 33 L.R.A.N.S. 1; 
Grantham v. Jinnette, 98 S.E. 724, 177 
N.C. 229; Craig v. McFadden, (Tex. 
Civ.App.) 191 S.W. 203. 


17. State Street Trust Co. v. Samp- 
son, 117 N.E. 1832, 228. )Mass. ‘411; 
Welch y. Blanchard, 94 N.B.. 811; 208 
Mass. 523, 233) du. RiALN.S: | 1; In re 
White’s Estate, 211 N.Y.S. 519, 125 
Misc. 348 [aff 209 N.Y.S. 433, 213 App. 
Div. 82]; Hutchinson v. National Ref- 
uges for Homeless and Destitute Chil- 
dren) (LOZ 0I PAC 94 VED te umn ye 
Springett, L.R. 4 Ch. 300; In re Hels- 
by, 84 L.J.Ch. 682. 

18. Welch v. Blanchard, 94 N.BE. 
811, 208 Mass. 523, 883 L.R.A.N.S. 1. 

19, Conn.—Tingier v. Woodruff, 81 
A. 967, 84 Conn. 684. 


Til.—Brumsey v. 
627, 351 Ill: 414: 


Brumsey, 184 N.E. 
McCormick v. San- 


ford, 149 N.E. 476, 318 11).544; Him- 
mel v. Himmel, 128 N.E. 641, 294 Ill. 
557, 13 A.L.R. 608; People v. Camp, 


App.) 191 S.W. 203. 
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terms of the will that some such intervening time is 
indicated to elapse before the determination of the 
class, it will be ascertained only at the expiration, 
or after the lapse, of that time.?® 


Such an inten- 


122 N.E. 43, 286 Il). 511; Johnson vy. 
Askey, 60 N.E. 76, 190 Ill. 58. 


Iowa.—Baker v. Hibbs, 149 N.W. 
85, 167 Lowa 174. 


Mass.—Boston Safe Deposit & Trust 
Co. v. Waite, 179 N.E. 624, 278 Mass. 
244; Gilman v. Congregational Home 
Missionary Soc., 177 N.B. 621, 276 
Mass. 580; Carr v. New England Anti- 
Vivisection Soc., 125 N.E. 159, 234 
OSS 217; Leonard v. Haworth, 51 
N.E. 7, 171 Mass. 496; Heard v. Read, 
47 NE 778, 169 Mass. 216, 3 Prob.Rep. 
Ann. 327; Sears v. Russell, 8 Gray 86. 
See Old Colony Trust Co. v. Sulli- 
van, 167 N.E. 648, 268 Mass. 318; Bos- 
ton Safe Deposit, etce., Co. v. Parker, 
83 N.E. 307, 197 Mass. 70 (both recog- 
nizing rule); Abbott v. Bradstreet, 3 
Allen 587 (dictum to same effect). 


N.H.—Holmes v. Alexander, 134 A. 
536, 82 N.H. 380. 


N.J.—Genung vy. Best, 
100 N.J.Eq. 250. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Bisson v. West Shore R. 
Co., 38 N.E. 104, 143 N.Y. 125; Met- 
ropolitan Trust Co. of City of New 
York-'v. Krans, 174 N.Y‘S. 541, 136 
App.Div. 368 [aff 171 N.Y.S. 97, 103 
Misc. 301]; In re Bowers, 96 N.Y.S. 
562, 109 App.Div. 566 [aff 77 N.E. 1182, 


135 A. 514, 


184 N.Y. 574]; U.'S. Trust Co. y. Tay- 
Lory 735 NLYeSs M802, 6 LOS Aviisers works 
Lewis v. Palmer, 167 Nv Xo Ossi ain 
re Senn’s Hstate, 164 N.Y.S. 399. See 


Wallace v. Diehl, 95 N.E. 646, 202 N.Y. 
156, 33 L.R.A.N.S. 9 (dictum to same 
effect). 


N.C.—Grantham v. Jinnette, 98 S.E. 
724,177 N.C. 229.” See American Yarn, 
etc., Co. v. Dewstoe, 133 S.E. 407, 192 
N.C. 121 (dictum to same effect). 


Pa. ne’s Estate, 153 A. 
688, 302 Pa. 386; In re McKee, 47 A. 
993, 198 Pa. 255; Tatham’s Estate, 24 
Pa.Dist. 383; Merrefield’s Estate, 18 
Pa Com7 sei. 


R.I.—Taber v. Talcott, 101 A. 2, 40 
R.I. 338; De Wolf v. Middleton, 31 A. 
ire 26 A. 44, 18 RI. 810, 31 LRA 


Tex.—Craig v. McFadden, (Civ. 
Vt.—In re Irish’s Estate, 94 A. 173, 
89 Vt. 56, Ann.Cas.1917C 1154. 


Va.—Callis v. Ripley, 171 S.E. 497. 


Eng.—Hutchinson v. National Ret- 
uges for Homeless and Destitu‘e Chil- 
dren, BL9S20J0 AVCy 794° — White vy 
Springett,. Tan 2 (Ch. 300. * See" rre 
BK 72 L.T.Rep.N.S. 5 (recognizing 
rule). 


Ont.—Re Young, 62 Ont.L. 
[1928] 2 Dom.L.R. 966. 


“Where it is clearly manifested by 
the provisions of the will that it was 
the intent of the testator that those 
persons would be his heirs who were 
living at the time the distribution of 
property is made, then such a con- 
struction must prevail.’”’ People v. 
Camp, 122°N.E..438, 45, 286 Til 521% 


[a] Effect of codicil—Where the 
will provides an ultimate gift to the 
testator’s heirs or next of kin deter- 
minable as of a designated future 
time and a codicil is made providing 
that in certain contingencies the 
property shall go to the testator’s 
heirs or next of kin, without designat- 
ing the time of ascertainment, but 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion or result is not contrary to public policy or to 
any rule of law.?° The general rule of construction 
looking to the death of the testator has been applicd 
to cases where the provision in favor of the elass is 
a present immediate gift without postponement to 
any specified future time,?! and where the gift, al- 
though taking effect after some prior particular es- 
tate or at the expiration of some specified time, is 
made without reference to any contingent or uncer- 
tain event to give rise to or defeat the gift,?* or vests 
in interest immediately subject to be divested or 
defeated,?* the result as to such gifts being compara- 
ble to that obtaining under the general rules with 
reference to ascertainment of classes hereinbefore 
stated.24+_ While, according to some authority, the 
fact of a gift to such classes has been held to indi- 
cate an intention to give a vested interest,?® and, on 
that basis, ascertainment immediately on the testa- 
tor’s death has been held proper, even though certain 
contingent events are stated which may defeat it,?® 
where, on the whole will, the gift to the elass is 
clearly uncertain and contingent, the class intended 
is held to be that existing at, and the fixing of mem- 
bership in it properly referable to, the time when 
the contingency is resolved and the gift vests in 


the contingencies never take place, 
the provisions of the will govern un- 23 
changed by the terms used in the x 
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R.I.—Oulton v. Kidder, 128 A. 674. 
Close v. Benham, 
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interest in the class,?” and thus, where the gift is 
contingent until the expiration of a prior estate, or 
some other particular time, the class is ascertainable 
as of such time and not as of the testator’s death,?* 
according to a number of authorities, where classes 
are of the character under consideration, the con- 
struction fixing the class as of the testator’s death 
is not changed by the fact that the gift is contingent 
on an event that may or may not happen,?® and thus 
it has been held that the class determination, includ- 
ing the identity of members, is to be as of the testa- 
tor’s death where the gift was of the nature: of a 
contingent remainder®® or executory interest,*4 
where the contingency is solely as to event,®? the 
rule in this respect being unlike that ordinarily ap- 
plied in other class gifts generally ;38 of course, 
where the contingency is as to person the rule is nee- 
essarily otherwise.°*4 


Exclusion of persons qualifying at testator’s 
death. Even though ascertainment be made as of 
the testator’s death, however, it will be made in such 
manner as to exclude from the elass those of his 
heirs, next of kin, or the like, as the testator indi- 
cates by his will are to take no share in the class 
eift.?5 


Ohio.—Wilberding v. Miller, 106 N. 
E. 665, 88 OhioSt. 609, 90 OhioSt. 28, 


115 A. 626, 97 | rp A 1916A 718. 


aan ; ~_ | Conn: 102) 20 A.LR. 351; -Allen’ v. 
codicil and the class remains deter-| Aimy, g9 A. 205, 87 Conn. 517 Ann. Pa.—In re Whiteside’s Estate, 153 
minable as of the time designated. = set if : 
In re Warne’s Estate, 153 A. 688, 302 Cas.1917B 112; Kellett v. Shepurd, 28 | A. 728, 302 Pa. 452; In re Fitzpat- 
, p Bs N.E. 751, 34: N.H. 254, 139 i11. 433; | rick’s Hstate, 81 A. 815, 233 Pa. 33, 


Pa. 386. 

20. McCormick v. Sanford, 149 N. 
Ee. 476, 318 Ill. 544. 

[a] No interregnum or gap, when 
the estate vests in no one, is created 
by a gift for life and remainder to 


Avinger v. 
Se Crataoe 


[a] 


Avinger, 107 S.E. 26, 116 


Conditional divesture in favor 
of “surviving heirs.’’—In a devise of 
a life estate with remainder to the 
heirs of the testator, with a subse- 


Ann.Cas.1913B 320; Buzby’s Appeal, 
61 Pa. 111; In re Lukens’ Estate, 17 
Pa.Dist.&Co. 297: In re Ingham’s Es- 
tate, 17 Pa.Dist.&Co. 251. 


S.C.—McFadden v. McFadden, 91 
Sag.) 986, LO se. LO 


such as should be the testator’s heirs 
if he died just after the death of the 
life tenant. McCormick y. Sanford, 
149 N.E. 476, 318 Ill. 544. 


21. Daniels v. Daniels, 161 A. 94, 
115 \Conn.*239;,In re Ruggles, 717A. 
933, 104 Me. 333; Suman v. Harvey, 
79 A. 197, 114 Md. 241 [foll Hettinger 
v. Safe Deposit, etc., Co. of Baltimore, 
79 A. 205]; In re Fretheim’s Estate, 
194 N.W. 766, 156 Minn. 366. 


22. Conn.—Bridgeport City Trust 
Gor-v. Shaws 161A. 341, 145 Conn. 
269: Johnson v. Webber, 33 A. 506, 
65 Conn. 501. 


Il]l.—Pereboom v. 
se, vould LLL TS 5¢ 


Iowa.—Mitchell v. Vest, 136 
1054, 157 Iowa 336. 


Md.—Brian v. Tylor, 98 A. 532, 129 
Md. 145. 


Mass.—Calder v. Bryant, 184 N.E. 
440; Welch v. Blanchard, 94 N.E. 811, 
208 Mass. 528, 33 L.R.A.N.S. 1;  Ken- 
iston v. Mayhew, 47 N.E. 612, 169 
Mass. 166; Childs v. Russell, 11 Mete. 
16. 


Miss.—Schlater v. Lee, 78 So. 790, 
117 Miss. 701. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


Neb.—Hill v. Hill, 132 N.W. 738, 90 
Neb. 43, 38 L.R.A.N.S. 198. 


N.J.—In re Buzby’s Estate, 118 A. 
835, 94 N.J.Eq. 151 [rev on other 
grounds 115 A. 909, 93 N.J.Eq. 411]. 


N,.C.—Dixon v. Pender, 125 S.H. 623, 
188 N.C. 792. 

Pa.—In re Bechtel’s Estate, 154 A. 
366, 303 Pa. 107; In re Bache’s Es- 
tate, 92 A. 304, 246 Pa. 276. 


Cloyd, 147 N.E. 


N.W. 


quent provision that if the life ten- 
ant remarried the land was to be 
equally divided among the testator’s 
heirs then living, the alternative pro- 
vision merely provided for condition- 
al remainders, and the _ provision 
therein restricting the time of deter- 
mining the class is not to be applied 
to the original remainder after the 
death of the life tenant, the divesting 
contingency never having happened. 
Avinger v. Avinger, 107 S.E. 26, 116 
S:@, 125% 


24. See supra $$ 1272, 1273. 
25. See infra § 1695. 
26. In re Carter’s Will, 134 A. 581, 


99 Vt. 480, 61 A.L.R. 1005. 


27. In re Henry’s Will, 134 A. 632, 
99 Vt. 437, 49 A.L.R. 169. 


28. Arnold v. Wells, 131 So. 400, 
100 Fla. 1470; In re Bailey’s Estate, 
209 N.Y.S. 137, 124 Misc. 466. 


29. Ga.—Tate v. Tate, 128 S.E. 393, 
160 Ga. 449. 


Il].—Henkins v. Henkins, 122 N.E. 
88, 287 Ill. 62; People v. Camp, 122 N. 
E. 43, 286 Ill. 511. 


Mass.—Gilman. v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; State Street Trust Co. 
v. Sampson, 117 N.E. 832, 228 Mass. 
411. 


N.H.—Simes v. Ward, 103 A. 310, 
US@ NEE. 588s 


N.J.—Tuttle v. Woolworth, 50 A. 
445, 62 N.J.Eq. -532. 


N.Y.—In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am den 138 N.E. 473, 
234 N.Y. 625]; In re White’s Will, 209 
NYAS: 2333. 213 App: Div. 782" [att 211 
N.Y.S. 519, 125-Misc. 348]. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W. 28, 120 Wis. 263. 


And see infra text and notes 30-32. 


30. Wilde v. Bell, 87 A. 8, 86 Conn. 
610; In re White’s Will, 209 N.Y.S. 
433, 213 App.Div. 82 [aff 211 N.Y.S. 
519, 125 Misc. 348]; Baugham v. Trust 
Co. of Washington, 107 S.E. 431, 181 
N.C. 406; Buzby’s Appeal, 61 Pa. 111. 


$1. Tate v. Tate, 128 S.E. 393, 160 
Ja. 449; In re White’s Will, 209 NvY. 
S. 433, 213 App.Div. 82 [aff 211 N.Y-.S. 
519, 125 Misc. 348]; In re Tatham’s 
Estate, 95 A. 520, 250 Pa. 269, Ann. 
Cas.1917A 855; Buzby’s Appeal, 61 Pa. 
111; In re Lukens’ Estate, 17 Pa. 
Dist.&Co. 297. 


32. Tate v. Tate, 128 S.E. 393, 160 
Ga. 449; Tuttle v. Woolworth, 50 A. 
445, 62 N.J.Eq. 532. 


33. See supra § 1274. 


34. Carr v. New England Anti- 
Vivisection Soc., 125 N.E. 159, 234 
Mass. 217; Callis v. Ripley, (Va.) 171 
S.B. 497. 


35. Conn.—Bridgeport City Trust 
Co. v. Shaw, 161 A. 341, 115 Conn. 269; 
Close v. Benham, 115 A. 626, 97 Conn. 
102, 20 A.L.R. 351;..Wilde v. Bell, 87 
A. 8, 86 Conn. 610; Nicoll v. Irby, 77 
A. 957, 83 Conn. 530. See Allen v. Al- 
my, 89 A. 205; 87 Conn. 517, Ann.Cas. 
1917B 112 (to same effect). 


Mass.—Calder v. Bryant, 
440; Ball v. Hopkins, 150 
254 ees et 


184 N.E. 
N.E. 434, 


78 So. 700, 
ialir¢ Miss. SOL 


N.C.—Dixon y. Pender, 125 S.B. 623, 
188 N.C. 792. 


Ohio.—Wilberding v. Miller, 106 N. 
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[§ 1280] (cc) Gifts to “Heirs,” “Next of Kin,” 
Etc., of Third Persons. The same general rule as ap- 
plies to a gift to the testator’s own heirs, next of kin, 
or the like*® has been said to be applicable where the 
heirs or next of kin are of another than the testa- 
tor,?? in which ease the rule is that the gift refers, 
for determination of the class, to the death of such 
other?’ unless the context of the will clearly mani- 
fests a contrary intent.*® 
class, the time as to which the class is to be deter- 
mined depends, in the absence of a definite indica- 
tion of the testator’s intention, on the time of the 
death of such other person with reference to that of 
the testator.4° A present gift directly to the heirs, 
next of kin, legal representatives, or the like of a 
living person has been held to refer to that class who 
would, at the testator’s death, be in that position if 
the third person were dead;*! but, under a gift to a 
third person for life and then to his heirs, next of 
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Under a gift to such a 
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_ kin, or the like, the class meant is ordinarily held 


to consist of those persons answering the deserip- 
tion as of the life tenant’s death, where the named 
life tenant outlives the testator,*? although a con- 
trary result has been reached and the gift held, like 
an immediate gift,#* to be made to the class who 
would, at the testator’s death, be the third person’s 
heirs, if he were then dead, where the effect of the 
ordinary construction would be to render the class 
gift void whereas, under the special construction, it 
will be valid.4# Of course, where the designated life 
tenant dies after the will is executed but in the tes- 
tator’s lifetime, the class contemplated is that ex- 
isting as of the testator’s death,**® unless an intention 
to the contrary is manifested in the will.4® Where 
a gift after a life estate is made to a named person 
or, if he predecease the life tenant, to the heirs, next 
of kin, or the like of such person, and the ancestor 
dies pending the life tenancy, the class has been de- 


E. 665, 88 OhioSt. 609, 90 OhioSt. 28, 
L.R.A.1916A 718; Miller v. Miller, 15 
OhioCir.Ct.N.S. 481 [aff 13 OhioN.P. 
INES; LI. 


'Pa.—In re Staler’s Estate, 143 A. 
127203 Pat) 4335) 59 VA Rd 402) in 
re Tatham’s Hstate, 95 A. 520, 250 Pa. 
269, Ann.Cas. 1917A 855. 


$.C.—McFadden v. McFadden, 91 S. 
E. 986, 107 S.C. 101. 


Vt.—In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L.R. 1005. 


See Weston v. Goodrich, 42 N.Y.S. 
729, 12 App.Div. 250 (to same effect). 


Restriction of, or exclusion from, 
testamentary benefits see infra §8§ 
1322, 1323. 


36. See supra § 1279 text and note 
SBS 

S87. -Klingman v. Gilbert, 135, P. 
682, 90 Kan. 545;) Upham v. Parker, 
107 N.E. 994, 220 Mass. 454. 


38. Klingman v. Gilbert, 135 P. 682, 
684, 90 Kan. 545 [quot Cyc]; Upham 
v. Parker, 107 N.E. 994, 220 Mass. 454. 
See Baugham v. Washington Trust 
Go., 107 S.E. 431, 432, 181 N.C. 406 
{quot Cyc] (dictum to same effect). 


39. Klingman vy. Gilbert, 135 P. 
682, 684, 90 Kan. 545 [quot Cyc]; 
Knowlton v. Sanderson, 6 N.E. 228, 141 
Mass. 323. 


40. Hancock v. Griffin, 
659, Wii Ca. 78:7. 

41. Healy v. Healy, 39 A. 793, 70 
Conn. 467, 3: Prob.Rep.Ann, 221. 

42. Ala.—Bibb v. Bibb, 86 So. 376, 
204 Ala. 541. 

Conn.—Healy v. Healy, 39 A. 793, 
70 Conn. 467, 8 Prob.Rep.Ann. 221, 

Del.—Delaware County Trust Co. v. 
Hanby, 165 A. 568. 

Ill.—Du Bois v. Judy, 126 N.E. 104, 
291 Til. 340. 

Kan.—Klingman y. Gilbert, 135 P. 
682, 90 Kan. 545. 

Mass.—Coffin v. Jernegan, 75 N.H. 
958, 189 Mass. 503. 

Mich.—Menard v. Campbell, 147 N. 
Ww. 556, 180 Mich. 588, Ann.Cas.1916A 
802. 

Mo.—Green v. Irvin, 274 S.W. 684, 
309 Mo. 302; Buckner v. Buckner, 164 
SPW. 513, 255 Mo. 371. 

N.J.— Albright ~ v. 
(Ch.) 104 A. 27. 

N.Y.—In re Hornidge, 


156 S.E. 


Van Voorhis, 


243 N.Y.S. 


898, 230 App.Div. 763 [aff In-re Ter- 
willigar’s) Will, 237 N.Y.S. 390, 135 
Mise.Rep. 170]; Mersereau v. Katz, 
189 N.Y.S. 847, 197 App.Div. 895 [aff 
13.5 ON. E909) 2:33 INDY. 540). int re 
Frost’s Will, 182 N.Y.S. 559, 192 App. 
Div. 206 [aff sub nom. In re Kings- 
bury, 130 N.E. 901, 230 N.Y. 580]; In 
re Harned’s Will, 247 N.Y.S. 212, 138 
Misc. 546 [aff 254 N.Y.S. 939, 234 App. 
Div. 796]; In re Canfield’s Hstate, 241 
N.Y:S. 364, 136 Mise. 551 \laff 0245 
N.Y.S. 778, 231 App.Div. 708 (aff 177 
N.E. 161, 256 N.Y. 610)]; In re Slos- 
son’s Estate, 149 N.Y.S. 797, 87 Misc. 
517, 12. MallisSurr, 506 hlafied 52) Novas! 
690, 168 App.Div. 891 (rev on other 
erounds: 110P Naw 166; 206) Niven 9G 
In re Fay, 137 N.Y.S. 983, 77 Misc. 514, 
9 MillsSurr. 442, 


Ohio.—Laws v. Davis, 170 N.E. 601, 
34 OhioApp. 157 [error dism 172 N.E. 
380, 121 OhioSt. 621]; Stearns v. 
Brandeberry, 9 OhioApp. 300. 


Eng.—Druitt v. Seaward, 31 Ch.D. 
234. Compare In re Grayson, 48 L.J. 
Ch. 354 (where a will to A for life, 
remainder to his eldest son then liv- 
ing, remainder to A’s right heir male, 
holding that the relevant time was A’s 
Pe and his then eldest son took a 
ee). 


ponerse McKenzie, 12 Ont.W.N. 
oF 


Compare Howell v. Ackerman, 11 
S.W. 819, 89 Ky. 22 (class taken as of 
accelerated period of distribution 
where, by reason of the circumstanc- 
es of the case, that happened in the 
life of the life tenant). 


[a] Attainment of time when an- 
cestor would have reached particular 
age.—When a gift is to one, payable 
on his attaining a particular age, and, 
if he die without issue: before such 
time, to his heirs or next of kin, the 
class intended under the latter clause 
is those persons occupying such sta- 
tus at the death of the person named 
and not that which will do so at the 
time when, had such person lived, he 
would have attained the requisite 
AFC eSrnOL Vie ArNOe, eTseNiy oot, 
75 App.Div. 230. 


[b] “Designated heir,” under the 
statute of Ohio (Gen. Code § 8598), 
although designated by the third per- 
son after the testator’s death, will 
take. Laws v. Davis, 170 N.E. 601, 
34 OhioApp. 157 [error dism 172 N.E. 
380, 121 OhioSt, 621]. 


{[c] Even though other life estates 
intervene before the remainder to 
heirs or next of kin becomes effective, 


the class is ascertainable as of the 
death of the ancestor and not as of 
the termination of the last of the in- 
tervening life tenancies. McDowell’s 
Hstate, 5 Pa.Dist.&Co. 439. 


[d] Im connection with recurring 
income payments pending the de- 
termination of some yet more remote 
time for distributing the corpus, the 
word “heirs,” when taken in connec- 
tion with the context, has been held to 
show a testamentary intent that each 
installment of income, when it ac- 
crues, from and after the death of any 
of the three children, and until the 
death of the last survivor, shall be 
distributed among those who, at the 
time it accrues, are appropriately to 
be described as “his or her heirs.” 
Bears Smisson, 82 A. 614, 79 N.J.Eq. 


43. See supra text and note 41. 
44. Greene v. Huntington, 46 A. 


rete 73 Conn, 106, 5 Prob.Rep.Ann. 
45. In re Page’s Estate, 185 P. 383, 
181 Cal. 537; Hartford-Connecticut 


Trust Co. v. Lawrence, 138 A. 159, 106 
Conn. 178; Healy v. Healy, 39 A. 793, 
70 Conn. 467, 3 Prob.Rep.Ann. 221; 
Hancock vy. Griffin, 156 S.E. 659, 171 
Ga. 787; Campbell v. Rawdon, 18 N. 
rye [rev on other grounds 19 Barb. 


[a] Rule applied.—Where a will 
Save the residuary estate to the tes- 
tatrix’ husband if he survived her, 
and, in the event of death before her, 
she gave the estate to a trustee with 
directions to pay the income to her 
stepson with discretionary power to 
use the principal, and provided that 
on the death of the stepson the re- 
mainder of the estate was to go to 
the heirs at law and next of kin of her 
husband to be distributed precisely 
as if it then belonged to the husband, 
and he at that time died intestate, 
and both the husband and the life 
tenant predeceased the testatrix, the 
gift did not lapse, but the heirs and 
next of kin were to be determined as 
of the time of the death of the testa- 
trix, instead of as of the time of the 
death of the life tenant, and there- 
fore the heirs and next of kin of the 
husband in being at the death of the 
testatrix were the owners of the 
residuary estate. In re Fordham’s 
Will, 139 N.E. 548, 285 N.Y. 384. 


46. Hartford - Connecticut Trust 
Co. v. Lawrence, 138 A. 159, 106 Conn. 
178; Proctor v. Clark, 27 N.E. 673, 
154) Mass; (45/012) La A ey eds. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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terminable as of the ancestor’s death,*? except where 
a contrary intent is manifested on the whole will,*#® 
as, for instance, where the whole gift, to the ances- 
tor as well as substitutionally to the heirs or next of 
kin, is contingent until the life tenant’s death, in 
which ease the class has been held that existing as of 
the expiration of the life tenancy and not that as of 
the prior death of the named ancestor;*® similarly, 
where there is a gift of the income of a fund to a 
named person during the life of another person nam- 
ed and of the principal to the former at the latter’s 
death, or, if the former die first, the principal to be 
held until the latter’s death and then paid to the 
heirs or next of kin of the former, it has been held 
that the class who are to take the gift over is ascer- 
tainable as of the death of the latter and not as of 
that of the ancestor.°° Except where the will clear- 
ly indicates such person’s death to be that as of 
which the class is to be ascertained,*! a gift to the 
heirs, next of kin, or the like of a third person dead 
when the will is executed has been held not to mean 
those who were such person’s heirs at his own death 
but to point to the class of those who are his living 
heirs at the time of the testator’s death,°? or, if the 
will so indicates, at the time of the termination of 
a prior particular estate,°? although, in the absence 
of any such indication, the class will be determined 
as of the testator’s death rather than at the end 
of such intermediate estate;°* and, where the gifts 
are to a number of classes, some of whom are heirs 
of named persons then dead, while one or some are 
described as the heirs of a living third person, the 
latter class has been held under such cireumstanc- 
es to b® those who would be such person’s heirs, were 
he dead when the testator died.*® 


[§ 1281] (dd) Gifts to “Heirs,” “Next of Kin,” 
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the heirs or next of kin of some third person, the 
class designated by the latter clause is the class ex- 
isting at the time when the testator meant the class 
of his own heirs to refer to, whether that be at the 
date of the testator’s death,°® or some later date,°* 
except where the will manifests an intention that the 
respective classes contemplated are those existing as 
of different dates, in which. case each class will be 
construed to be that as of the time indicated for its 
existence.°® Similarly, his own heirs or next of kin 
are to be determined ordinarily as of the time indi- 
eated for the ascertainment of the other class, and it 
is an indication of an intention to postpone the as- 
certainment of both classes to the date of the third 
person’s death that he wills the property thus joint- 
ly to his heirs and the heirs of another.°® The fact 
that the testatrix, after a life estate to her child, 
gives the property to the heirs of herself and of her 
husband does not compel a construction that the as- 
certainment of the class is intended to be postponed 
until after the death of the life tenant, the issue and 
heir of both.°° 


[§ 1282] (ee) Admission of After-Born. Under 
a gift to the testator’s own heirs, next of kin, or the 
like, to which the usual rule of ascertainment at the 
time of his death applies, the gift being to those 
then his heirs, the class is absolutely fixed and there 
is no room thereafter for the admission of other 
members;°! but, where the class is not ascertainable 
at the testator’s death but at some later time, as 
where it is to the heirs, next of kin, or the like of 
some third person, at whose death it is to be deter- 
mined, persons qualifying at that time are admitted 
to share although born after the testator’s death® 
or after the termination of a prior particular es- 
tate.%8 


Etc., of Testator and Those of Third Person. 
the gift is to the testator’s heirs or next of kin and 


47. Del.—In re Smith’s Estate, 145 
A. 671, 16 Del.Ch. 272; In re Nelson’s 
Estate, 74 A. 851, 9 Del.Ch. 1. 


Mass.—Upham v. Parker, 107 N.E. 
994, 220 Mass. 454. 


NeJ-—Trenton “Trust, “ete ‘Co: ‘v. 
Donnelly, 55 A. 92, 65 N.J.Eq. 119. 


N.Y.—In re Chalmers’ Will, 265 N. 
Wa) PES 78 W238) App. Div.. 612; in are 
Briggs’ Estate, 219 N.Y.S. 306, 128 
Misc. 221. 


Pa.—Breese’s Estate, 13 Pa.Co. 184, 
2 Pa.Dist. 364. 

Eng.—Gundry v. Pinniger, 1 De G. 
M.&G. 502, 42 Reprint 647. 

Ont.—Re Gardner, 3 Ont.L. 343. 

4g. Ill.—Heitzig v. Goetten, 180 N. 
Wa 2 SS 40 NISC LO: 

Md.—Carey v. Carey, 96 A. 796, 127 
Md. 593. 

Minn.—In re Freeman’s Hstate, 187 
N.W. 411, 151 Minn. 446. 

N.Y.—In re Ackerman’s Will, 244 N. 
YS. 632, 137, Mise..910: 

R.I.—Branch v. De Wolf, 95 A. 857, 
39)R.1.9395: 

Eng.—Booth vy. Vicars, 
28 Bng.Ch. 6, 63 Reprint 297. 

49. In re Elderd’s Hstate, 247 N. 
Y.S. 208, 138 Misc. 645. 

50. Knowlton v. Sanderson, 6 N.E. 
228, 141 Mass. 323. 

51. In re Rees, 44 Ch.D. 484. 


1, (Collies 


Where [§ 1283] (ff) 


in Determining 


52. Conn.—Colonial Trust Co. v. 
Brown, 135 A. 555, 105 Conn. 261; 
Healy v. Healy, 39 A. 793, 70 Conn. 
467, 38 Prob.Rep.Ann. 221; Gold v. 
Judson, 21 Conn. 616. 


Ga.—Hancock v. Griffin, 
659 ANI G ae TS. 


Me.—In re Ruggles’ Estate, 71 A. 
933, 104 Me. 3338. 


Mo.—Mockbee v. Grooms, 254 S.W. 
170, 300 Mo. 446. 


156 S.E. 


N.H.—Harris v. Ingalls, 68 A. 34, 
(aeeNehien soos 
N.J.—Trenton Trust, .etc., Co. vz 


Donnelly, 55 A. 92, 65 N.J.Eq. 119. 


Eng.—Philps v. Evans, 4 De G.&Sm. 
188, 64 Reprint 791. 


[a]. In Ohio (1) the rule of the 
text has been applied by some au- 
thority (Ohio Sav. Bank vy. Clark, 28 
Ohio C.A. 1, 7 Ohio App. 6), (2) but 
other authority exists to the contrary, 
holding the heirs who are intended to 
be those who constituted that class 
at the death of the person named 
(Youngblood v. Youngblood, 30 Ohio 
Cir.Ct. 482 [aff 85 N.E. 1135 mem, 78 
Ohio St. 405 mem]). 


53. Baker v. Hibbs, 149 N.W. 85, 
167 Iowa 174. 


54, Landrum y. Branyon, 159 S.B. 
546, 161 S.C. 235. 


55. Harris v. Ingalls, 68 A. 34, 74 
N.H. 339. 


What Statutes of Descent Govern 
Persons Entitled. When member- 


Meaning of “heirs” of living per- 
sons generally see supra § 1250. 


56. In re Ruggles, 71 A. 933,°104 
Me. 333; Jones v. Oliver, 38 N.C. 369. 


57. Fargo v. Miller, 22 N.E. 1003, 
150 Mass. 225, 5 L.R.A. 690; Bisson 
v. West Shore R. Co., 38 N.E. 104, 143 
N.Y. 125. See Stearns v. Brandeber- 
ry, 29 Ohio C.A. 349 (under a gift to 
“my living heirs and the living heirs” 
of a living third person, membership 
in. both classes was determinable as 
of the death of such third person). 
Compare Reinders v. Koppelmann, 68 
Mo. 482, 30 Am.R. 802 (where, under 
such a gift, the heirs of the living 
person were held to be those who 
should be such at his death, with no 
intimation as to what class was in- 
tended as the testator’s own heirs). 


58. Wilberding v. Miller, 106 N.E. 
665, 88 Ohio. St. 609, 90 Ohio St. 28, 
L.R.A.1916A 718; Miller v. Miller, 13 
Ohio N.P.N.S. 1 [aff 15 Ohio Cir.Ct. 
N.S. 481]. 


59. Craig v. McFadden, 
App.) 191 S.W. 203. 


60. Evans v. ei Si 44 S.W.(2d) 
644, 329 Mo. 411 


61. In re Bache’s Estate, 92 A. 304, 
246 Pa. 276. 


62. Evans’ Estate, 26 A. 739, 155 
Pa. 646. 


63. Buckner v. Buckner, 164 S.W. 
518, 255 Mo. 371. 


(Tex.Civ. 


268 [69 C.J.] 


ship is to be determined by statutes, such as the stat- 
utes of descent and distribution, those statutes which 
prevail at the time of the testator’s death govern 
in the ascertainment of the members who are to take, 
where the class contemplated is that existing at the 
teStator’s own death;°* but, where it is an artificial 
class composed as of some future time, such as the 
time when the will takes effect, the statutes then 
prevailing are to be looked to,°* as is the case where 
the gift is to the heirs, next of kin, or the like of 
some third person, ascertainable on the death of 
the latter;°® and, where the intention is to refer to 
the statutes existing at the time of execution of 
the will, they will govern despite subsequent statu- 
tory changes before the testator’s death.®* 


[§ 1284] (d) Language or Circumstances Con- 
firmatory of, or Repugnant to, Rules of Construc- 
tion—aa. General Considerations. While a _ con- 
struction avoiding a partial intestacy is favored,®® 
the circumstance that a construction fixing the class 
as of one date rather than another may result in 
such an intestacy in some contingencies is not suffi- 
cient to alter the effect of the language employed 
and compel a construction whereby the class will 
be determined at such a date that intestacy will be 
avoided.®® Similarly, the preference shown by the 
courts for a coustruetion which will render the will 
or the gift valid as against one rendering it in- 
valid,7° while it may incline the court to construe 
the gift as made to those in esse, whereby the gift 
will be valid, and to exclude after-born members, 
whose admission would invalidate it, where the gift 
is equally susceptible of either construction,‘? does 
not compel it to adopt a construction that after-born 
members are not admissible, which will save the 
gift, where under ordinary rules of construction the 
language is such that the class remains open to in- 
ede them, thereby invalidating the gift.*? In like 
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manner the principle that the Law does not favor dis- 
inheritance of heirs** is not so strong as to compel an 
ascertainment of the class at a time which will pre- 
vent that result where the expressions of the will 
clearly look to some other time.7* The fact that, by 
a construction ascertaining the class as of the testa- 
tor’s death, persons who are not of his blood nor 
statutory heirs may possibly come in to share at the 
time appointed for distribution or enjoyment does 
not compel a contrary construction;*° but an intent, 
manifested on the whole will, to confine the gift to 
those who are of the testator’s blood, confirms a con- 
struction ascertaining the membership in the class 
at such a time as will effectuate that purpose;‘® thus 
the presence of substitutionary provisions manifest- 
ing an intention to keep the property in the testa- 
ter’s descendants may so far alter the ordinary rules 
concerning the time for determination of class mem- 
bership as to fulfill that intention.77 In like manner, 
where the will manifests an intention to exclude from 
the benefits of the gift those related by affinity to 
the testator, a construction ascertaining the class at 
a time which will accomplish that result will be giy- 
en it.78 There is a particularly strong leaning in 
favor of children, to lay hold of any cireumstance to 
embrace all the children.7® Where, on the whole 
will, it appears that the person drawing the will was 
familar with the nature and effect of the language 
used, the natural meaning of the class provision will 
yield Jess readily to other considerations and the 
normal rules of construction respecting the time for 
ascertainment are strengthened ;*8° and thus, where 
the testator in some provisions makes class gifts 
wherein an intent that the determination of the 
class shall be postponed is clearly manifested, the 
failure to manifest any such an intention as to oth- 
er class gifts which, by ordinary rules of construe- 
tion, are to those ascertainable at his death sup- 


84 Conn. 684. 


64. Bridgeport City Trust Co. v. {it 


Shaw, 161 Say 341,> 115 Conn 2695 
Mitchell v. Vest, 136 N.W. 1054, 157 
Iowa 336: In re Ruggles, 71 A. 933, 
104 Me. 333; In re Fretheim’s Estate, 
194 N.W. 766, 156 Minn. 366. See 
Dixon v. Pender, 125 S.M. 623, 188 N. 
Cc. 792 (to same effect). 


65. Sherburne v, Howland, 132 N. 
E. 188, 239 Mass. 439; Holmes v. 
Alexander, 134 A. 536, 82 N.H. 380; 
Hardy v. Gage, 22 A. 557, 66 N.H. 552; 
Wolf v. Middleton, 31 A. 271, 26 A. 
44, 18 R.1. 810, 31 L.R.A. 146. 


66. Menard v. Campbell, 147 N.W. 
556, 180 Mich. 583, Ann.Cas.1916A 
$02: Albright v. Van Voorhis, (N.J. 
Ch.) 104 A. 27; In re Grefe’s Will, 250 
NOS 269.) L400 Misc. 134" Inv re 
Harned’s Will, 247 N.Y.S. 212, 138 
Misc. 546 [aff 254 N.Y.S. 939, 234 Anp. 
Div. 796]; In re Canfield’s Estate, 241 
N.Y.S. 364, 136 Mise. 551 [aff 245 N.Y. 
S. 778, 231 App.Div. 708 (aff 177 N.E. 
161, 256 N.Y. 610)]. 


[a] Adoption statutes providing 
that those adopted under them shall 
not be entitled to claim as heirs un- 
der wills or similar instruments made 
or created before the date of their 
enactment operate to prevent persons 
thus adopted who would be within 
the class of heirs in the absence of 
such proviso from having that status, 
even though the class is not ascer- 
tained until after the adoption of the 
statute if the will which gives rise to 


is executed and goes into onera- 
tion by reason of the testator’s death, 
prior to adoption. In re Frost’s Will, 
182 N.Y.S. 559, 192 App.Div. 206 [aff 
sub nom. In re Kingsbury, 130 N.E. 
901, 230 N.Y. 580]. 


67. In re Wilson’s Estate, 225 P. 
283, 65 Cal.App. 680; In re Swenson’s 
Estate, 56 N.W. 1115, 55 Minn. 300; 
U. S. Trust Co. of New York v. Nath- 
an, 187 N.Y.S. 649, 196 Apo.Div. 126 
[aff 188 N.Y.S. 66, 112 Misc. 502, and 
aff 135 N.E. 894, 233 N.Y. 505]. 


68. See supra § 1147. 


69. Stout v..Cook, 81 A. 821, 79 _N. 
age soon LEV 7/0 AwRiian wiih Nedra. 
L5iSie 

70. See supra § 1146. 

1. Nicoll. v; Irbysiieacmo oe 
Conn. 530; Seitz v. Faversham, 98 N. 


E. 385, 205 N.Y. 197. 


72. Rozell v. Rozell, 186 N.W. 489, 
217 Mich. 324. 


73. -See supra § 1149, 


74, Holbrook v. Shepard, 220 N.Y. 
S. 757, 220 App.Div. 64 [aff 157 N.E. 
882, 245 N.Y. 6181. 


75. Welch v. Blanehard, 94 N.E. 
S11, 208 Mass. 528, 33 L.R.AUN.S. J) 
See Hover’s Estate, 14 Pa.Dist.&Co. 
590 (recognizing rule). ‘ 


76. Conn.—Union, ete, Trust Co. 
v. Ackerman, 158 A. 224,-114 Conn. 
152; Tingier v. Woodruff, 81 A. 967, 


D.C.—Jewell v. Graham, 57 App.D. 
C. 391, 24 F.(2d) &57 [cert den 48 S. 
Ct. 559, 277 U.S. 596, 72 L.Ed. 1006]. 


Mass.—Welch v. Williams, 129 N.B. 
677, 237 Mass. 373. 


N.Y.—In re Westchester Trust Co., 
159 N.Y.S. 887, 173 App.Div. 403 [aff 
114 N.E. 1086, 219 N.Y. 638]; Hadcox 
v. Cody, 135 N.Y.S. 861, 75 Misc. 569 
[aff 140 N.Y.S. 1122, 155 App.Div. 943]. 


W.Va.—National Bank of Fairmont 
v. Kenney, 170 S.E. 177: 


77. Stockwell v. Bowman, 67 S.W. 
379, 23° Ky. Le 2304: 


78 Sears vy. 
(Mass.) 86. 


79. Norton v. Mortensen, 89 A. 882, 
88 Conn. 28; Meares v. Meares, 26 N. 
C. 192; Vanhook v. Rogers, 7 N.C: 
178; In re Groninger’s Estate, 110 A. 


Russell, 8 Gray 


465, 268 Pa. 184. See Arnold v. Arn- 
old, 11 B.Mon. (Ky.) 81 (to same 
effect). 

80. Auld yv. Andrade, 831 Hawaii 


iy People v2 Camp, 122) (Name se RG 
Ill. 511; Patchen v. Patchen, 24 N.E. 
695, 121 N.¥. 432; In re Newkirk’s 
Will, 251 N.Y.S. 337, 233 App.Div. 168; 
In re Westchester Trust Co., 150 N.Y. 
S. 887, 173 App.Div. 403 [aff 114 NE. 
1068, 219 N.Y. 688]; In re Parsons’ 
Will, 2207s NEXOS?. 7.726 10/4" TMiisan e304 
{aff 210 N.Y.S. 899]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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ports the application of such rules to the latter 
The mere fact that changes in conditions 
or circumstances after the testator’s death might per- 
haps have induced him to prefer a devolution of the 
estate different from that resulting from giving the 
words their normal and natural construction does 
not justify the court in departing from that con- 
struction as to the time for ascertainment of the 


gifts.84 


class, *? 


Siaesriane Vet VIO. 98 "Asn Das; Loo. 
Md. 145. 


s2. Bushman v. Fraser, 153 N.E. 
611, 322 Ill. 579; Holbrook v. Shepard, 
220 .N.Y.S..-757, 220 -Anp.Div. 64 [aff 
Uo NOES S825) 245, INI 61S In ne 
Smith’s Estate, (Pa.) 171 A. 587; In 
re Tatham’s Estate, 95 A. 520, 250 Pa. 
re Ann.Cas.1917A 855. 


Supp v. Second Nat. Bank, etc, 
130° A. 549, 98 N.J.laq. 242. 


84. See supra § 1279 text and note 
if 


85. Boston Safe Deposit, etc., Co. 
v. Waite, 179 N.E. 624, 278 Mass. 244; 
Heard v. Read, 47 N.E. 778, 169 Mass. 
216, 3 Prob.Rep.Ann. 327; Wood v. 
Bullard, 25 N.E. 67; 151 Mass. 324, 7 


L.R.A. 304; Dorrance v. Greene, 104 
A. 12, 41 RI. 444. 
[a] Thus, where the testator at 


death leaves a wife and children, and 
collateral relatives, and after provi- 
sion for the widow gives a life estate 
to the children in particular property 
with remainder over to heirs, next of 
kin, or the like, and the scheme of the 
will shows an intention to limit the 
wife’s interest in the estate, with re- 
strictive language as to her interest 
or exclusionary provisions applicable 
in case of her remarriage, inasmuch 
as she might take the whole estate at 
the death of the children were the 
class ascertained at the testator’s 
death so as to signify by heirs his 
children, the determination of the 
class in such case is to be postponed 
until after the expiration of the life 
estate. Boston Safe Denosit, etc., Co. 
v. Waite, 179 N.E. 624, 278 Mass. 244; 
Welch v. Howard, 116 N.E. 492, 227 
Mass. 242: Dorrance vy. Greene, 104 
A. 12, 41 RI. 444. 
86. Cross references: 
Implied exclusion of first taker from 
class taking remainder see infra § 
i Siar, 
Life tenant as 
supra § 1248. 
Vesting of remainder where life ten- 
ant included among remaindermen 
see infra § 1712. 


87. Ill—Himmel v. Himmel, 128 
NE: 641,294: 111.557, 1:3 ALR. (608; 
Henkins v. Henkins, 122 N.E. 88, 287 
Tll. 62; Kellett v. Shepard, 28 N.E. 
751, 34 N.E. 254, 139 Ill. 433. 


Me.—Carver v. Wright, 109 A. 896, 
119 Me. 185. 


Mass.—Gilman  v. 


‘heir’ generally see 


Congregational 


? or the admissibility of after-born members.*? 
The testator’s indifferences as to the ultimate dis- 
position of his estate and willingness to let the law 
take its course being one of the reasons supporting 
the rule of construction by which “heirs,” “next of 
kin,” or the like are ordinarily ascertainable as of his 
death,*+ where the language negatives any such sup- 
position of indifference and manifests a settled in- 
tention that in some regards the property shall go 
in a manner different than it would have in ease of 
his dying intestate, that has been treated as a factor 
potent to show that he contemplated an artificial 
class ascertainable as of the time of distribution.®® 
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tator’s design,®? 


Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; Old Colony Trust Co. 
v. Sullivan, 167 N.E. 648, 268 Mass. 


318; Thompson vy. Clarke, 161 N.E. 
889, 264 Mass. 56; Crowell v. Chap- 
man, 154 N.E. 397, 257 Mass. 492; 
Welch v. Blanchard, 94 N.E. 811, 208 
Mass. 523, 33 L.R.A.N.S. 1; Boston 
Safe Deposit, etce., Co. v. Parker, 83 
INGE OO Tel ome Masso. Os Smitha sv. 


Smith, 71 N.E. 314, 186 Mass. 138; Ab- 
bott v. Bradstreet, 3 Allen 587; Childs 
v. Russell, 11 Mete. 16. See Leonard 
v. Haworth, 51 N.E. 7, 171 Mass. 496; 
Welch v. Brimmer, 47 N.E. 699, 169 
Mass. 204 (both recognizing rule). 


Mo.—Pvans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


N.J.—American Builders’ Corp. v. 
Galligan, 121 A. 595, 94 N.J.Eq. 731 
Crev 114 A. 329, 93 N.J.Eq. 51]; Tuttle 
v. Woolworth, 50 A. 445, 62 N.J.Eq. 
532. See Oleson vy. Somogyi, 107 A. 
798, 90 N.J.Eq. 342 (recognizing rule). 


Pa.—In re Smith’s Estate, 171 A. 
587; In re: Whiteside’s Estate, 153 A. 
728, 302 Pa. 452; In re Tatham’s Es- 
tate, 95 A. 520, 250 Pa. 269, Ann.Cas. 
1917A 855; In re Bache’s Estate, 92 
A. 304, 246 Pa. 276; In re Swann’s 
Estate, 23 A. 599, 147 Pa. 383; Buzby’s 
Appeal, 61 Pa. 111; Gantz v. Tyrrell, 
7 Pa.Super. 249, 42 Wkly.N.C. 326; 
Hausman’s Estate, 7 Pa.Dist.&Co. 49; 
Meixell’s Estate, 6 Pa.Dist.&Co. 303. 
See Dailey’s Estate, 29 Pa.Dist. 875; 
Tatham’s Estate, 24 Pa.Dist. 383 
(both recognizing rule). But see 
Peirce v. Hubbard, 10 Pa.Co. 63 (rule 
held not to apply where the property 
affected is personalty). 


, 134 S.E. 704, 


145 Va. 721. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W. 28, 120 Wis. 263. 


Eng.—Harrison v. Harrison, 28 
Beav. 21, 54 Reprint 273; Bullock v. 
Downes, 25 Beav. 54, 53 Reprint 556 
[foll Mortimore v. Mortimore, 4 App. 
Cas. 448]; Re Ford, 72 L.T.Rep.N. 
SiS5. 


Can.—Thompson v. Smith, 27 Can. 
S.C. 628 [aff 23 Ont.App. 297]. 


See Union, ete., Trust Co. v. Acker- 
man, 158 A. 224, 114 Conn. 152; Arnold 
v. Wells, 131 So. 400, 100 Fla. 1470; 
Oulton v. Kidder, (R.I.) 128 A. 674 (all 
three recognizing rule); Baugham v. 
Washington Trust Co., 107 S.E. 431, 
181 N.C. 406 (to same effect). 


8s. In re Chalmers’ Will, 265 N.Y. 
S. 787, 238 App.Div. 672; In re Briggs’ 
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*[§ 1285] bb. Inclusion of Life Tenant in Class of 
Remaindermen.®*® 
class as of the death of the testator’? or of a third 
person whose next of kin, heirs, or the like are to. 
takeS® life tenants are 
whom the gift is made does not compel a different 
construction,®® despite the fact that as to such mem- 
bers their share in the elass gift can consequently 
never vest in possession,®° although, in connection 
with other words or special circumstances, it may be 
resorted to, to show the intention of the testator.9? 
Even the fact that the life tenant was the sole heir 
presumptive at the time of the will and the only heir 
at the time of the testator’s death is not sufficient 
to do so,°? although it is a circumstance to be weigh- 
ed with all relevant factors in determining the tes- 


The fact that by ascertaining the 


included within the class to 


serving, in connection with other 


cireumstances consistent with such a result, to sup- 
port an inference that the class determination was 
to be as of the end of the life estate,°* and, at least 
where the class gift is an executory devise over after 


Estate, 219 N.Y.S. 
Gundry v. Pinniger, 
502, 42 Reprint 647. 


89. See cases supra notes 87, 88. 


90. Ball v. Hopkins, 150 N.E. 434, 
254 Mass. 847; In re Chalmers’ Will, 
265 N.Y.S. 787, 238 App.Div. 672. 


91. Childs v. Russell, 11 Mete. 
(Mass.) 16; Truesdell v. Pierce, 137 
N.Y.S. 349. 152 App.Div. 453. See De- 
laney v. McCormack, 88 N.Y. 174 [aff 
25 Hun 574] (to same effect). 


92. Conn.—Rand v. Butler, 
Conn. 2938. 


Ill—Himmel vy. Himmel, 128 N.E. 
641, 294 Ill. 557, 18 A.L.R. 608. 


Mass.—Gilman vy. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


Mo.—Evans vy. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


Pa.—In re Whiteside’s Estate, 153 
A. 728, 302 Pa. 452; Whiteside’s Hs- 
tate, 13 Pa.Dist.&Co. 220. See In re 
Staler’s Estate, 143 A. 121, 293 Pa. 
433, 59 A.L.R. 1402; Hover’s Estate, 
14 ’Pa.Dist.&Co. 590 (both recogniz- 
ing rule). 


Va.—Snidow v. Day, 134 S.E. 704, 
145 Va. 721; Stokes v. Van Wyck, 3 
S.E. 387, 83 Va. 724. 


Eng.—Gundry v. Pinniger, 1 De G. 
M.&G. 502, 42 Reprint 647. 


See Oleson v. Somogyi, 107 A. 798, 
90 N.J.Eq. 342; Grantham vy. Jin- 
nette, 98 S.E. 724, 177 N.C. 229 (both 
recognizing rule). 


{a] Gife tenant sole heir unaffect- 
ed by exclusionary provision.—Ball 
ar ens 150 N.E. 434, 254 Mass.’ 


306, 128 Misc. 221; 
1 De G.M.&G. 
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93. Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; Grantham v. Jinnette, 
98 S.E. 724, 177 N.C. 229. See Himmel 
Vv. Himmel, 128 N.E. 641, 294 Ill. 557, 
STAGE. 608 (recognizing rule); Ab- 
bott v. Bradstreet, 3 Allen (Mass.) 
587 (dictum to same effect); In re 
Swenson’s Hstate, 56 N.W. 1115, 55 
Minn. 300; Stewart v. Giblett, 257 N, 
Y.S. 746, "235 App.Div. 589 (both to 
same effect). 


94. Ill.—Johnson y. 
BH. 76, 190 Ill. 58. ‘See Himmel 
Himmel, 128 N.H. 641, 294 Ill. 557, 
A.L.R, 608 (recognizing rule). 


Mass.—Welch vy. Howard, 116 N.E. 
492, 227 Mass. 242. 


Askey, 60 N. 


Vv. 
13 
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a prior gift in fee, it has been held that the fact that 
the first taker was the testator’s sole heir presump- 
tive and only heir at the testator’s death points to a 
construction ascertaining the class and its member- 
ship as of such first taker’s death.°® While failure 
to give the life tenant, who would be the sole heir 
if ascertainment of the class were to be as of the 
testator’s death, a power of appointment over, or dis- 
position of, the property may afford some indication 
of an intention that ascertainment is to be as of. the 
expiration of the life estate,°® as may provisions giv- 
ing trustees power to use the corpus of the trust for 
the benefit of a life beneficiary,®’ or giving the hfe 
tenant power to use so much of the principal as he 
desires for his own benefit,®* neither a direction that 
the prior particular estate is to go to the life tenant 
for his natural life only,°® a power given him to 
draw on the prineipal,! restrictions imposed on his 
power of disposition,? nor a provision putting the 
estate in the hands of trustees for the benefit of the 
life tenant, during his hfe,* is of such weight as to 
compel a construction excluding the life tenant from 
the class by indieating that the ascertainment is to 
be on his death. While exclusion by name of a life 
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tenant from the class has been held an indication 
that the testator considers that he would otherwise 
be a member thereof and hence confirm the usual 
construction that he intends the class to be determin- 
ed as of his own death,* where the testator, without 
naming them, clearly indicates an intention to ex- 
clude from the class life tenants who ordinarily 
would compose or come into it if it were to be fixed 
as of his death, that is a strong indication that the 


_ class is to be ascertained at such time as will result 


in their noninelusion,® even though it is possible for 
the class to be ascertained at his death and still to 
exclude them if he so directs.® 


[§ 1286] cc. Words of  Survivorship.? When 
words such as “living,” “surviving,” or the like are 
used in qualification of the class who are to take, 
such words may materially affect the application 
of the rules respecting the time for determination 
of the class, where some intermediate estate is ecre- 
ated in another before the class gift is to take effect.® 
The question as to what period survivorship is to 
relate in such cases must depend rather on the ap- 
parent intention of the testator in each case than on 
any rigid rule.® Originally, it has been said, such 


N.H.—Hardy v. Gage, 22 A. 557, 66 
N.H. 552 [foll Holmes v. Alexander, 
134 A. 536, 82 N.H. 380]; Pinkham v. 
Blair, 57 N.H. 226. 


N.J.—Oleson v. Somogyi, 107 A. 798, 
90 N.J.Eq. 342. 


Pa.—In re McKee’s Estate, 47 A. 
993, 198 Pa. 255; Merrefield’s Hstate, 
5 Pa.Dist. 463, 18 Pa.Co. 287. 


W.Va.—Fairmont Nat. Bank y. Ken- 
ney, 170 S.E. 177. 


Ont.—Re Young, 62 
[1928] 2 Dom.L.R. 966 


{a] Slight additional circumstanc- 
es sufficient.—‘If the testator has 
several heirs or next of kin, A., B., 
and C., and . . gives property to 
A. for life, and at A.’s death to his 
(testator’s) heirs and next of kin, 
there is less difficulty in saying that 
the corpus shall be distributed among 
AaB, and CG (A. being, under the 
description, as much entitled as_B, 
and C.) than there is in saying that 
where the testator has only one child, 
and gives the income to that child 
for life, and at his death to his (tes- 
tator’s) heirs at Jaw and next of kin 
that the child is the person intended 
to take the corpus. In this latter 
ease, I think the ordinary testator 
would certainly conceive that by the 
terms of his bequest he had given the 
corpus to persons other than the 
ehild. If he had wished, in fact, to 
give it to the child, he would have 
done it in a less roundabout way. 
He would hardly have said, in effect: 
I give the income of my estate to my 
son for life, and, if he die, then I 
give my estate to my son. But even 
in this case it has been decided that 
such is the inherent force of the ex- 
pressions ‘heirs at law’ and ‘next of 
kin,’ viz. those who are such imme- 
diately at the death—that what might 
be called the natural presumption is 
overcome by the legal presumption 
which arises from the use of the 
technical words. It is, however, ob- 
vious that, the testator’s real inten- 
tion being what /is sought after, 
slighter indications would, in the 
ease of a gift to a single heir, suf- 
fice to take the case out of the gen- 
eral rule than would be required in 
the case of a gift for life to one of 
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several heirs, followed by a gift of 
the corpus to the heirs generally.” 
Oleson v. Somogyi, 107 A. 798, 799, 90 
N.J.Eq. 342. 


85. Welch v. Brimmer, 47 N.E. 699, 
169 Mass. 204; De Wolf v. Middleton, 
Oy Ant 26 A 44 1 SURE eel. y8ie Ia. 
R.A. 146. See People v. Camp, 122 
N.E. 43, 286 Ill. 511 (distinguished 
from cited case involving an applica- 
tion of the text rule on the ground 
that no such element was present in 
the instant case). But see In re 
Bump’s Will, 136 N.E. 925, 234 N.Y. 
60. [am den 138 N.E. 4738, 234 N.Y. 625] 
(where, under the particular circum- 
stances of the case, the class intend- 
ed was held to be the taker of the 
fee, the interest being conditional 
and the devise over in fee being after 
an executory limitation for life to 
others who would be the heirs if a 
contrary construction prevailed). 
“In most, if not all, of the cases cited 
by the complainants there was a pre- 
cedent estate supporting a remainder, 
ereated from the death of the testa- 
tor, but contingent upon anevent. It 
would follow from this that the heirs 
must be ascertained as of the testa- 
tor’s death, because the interest in 
remainder began then. But a marked 
distinction between a contingent re- 
mainder and an executory devise is 
that estates of the latter kind arise 
when their time comes and do not 
depend for support on a prior estate. 
They may be limited upon a fee, as 
in this case. An executory devise 
is the devise of a future estate, and 
if the-executory devisee dies before 
the event happens, the estate goes to 
the heir at the time of the event and 
not to the heir at the time of the 
death of Such devisee. The happen- 
ing of the contingency determines 
who is to take the estate, and until 
that time no one has an interest to 
transmit.” De Wolt v. Middleton, 31 
A. 271, 26 A. 44, 18 RI. 810, 814, 31 
LRA. 146. 


96. Boston Safe Deposit, ete, Co. 
v. Waite, 179 N.BH. 624, 278 Mass. 244; 
Stewart v. Giblett, 257 N.Y.S. 746, 235 
App.Div. 589. 


97. Oleson v. Somogyi, 107 A. 798, 
90 N.J.Eq. 342. 


98. Grantham v. Jinnette, 98 S.E. 


724,177 N.C. 229; Craig v. McFadden, 
(Tex: CisApp. 19 Siw. 203. 


98. Gilman Vv. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


ee Gilman vy. Congregational Home 
Missionary Soc., supra. 


2. Re Ford, 72 L.T.Rep.N.S. 5. 
3. Rand y. Butler, 48 Conn. 293. 


4 Allen v.. Almy, 89 <A. 205, 87% 
Conn. b17,, AnmCasior 7B ail oe 


5. Conn.—Union, ete., Trust Co. v. 
‘Ackerman, 158 A. 224, 114 Conn. 152. 


Mass.—Boston Safe Deposit, ete., 
Co. v. Waite, 179 N.E. 624, 278 Mass. 


244; Fargo v. Miller, 22 N.E. 1003, 
150 Mass. 225, 5 L.R.A. 690. 
N.Y.—Salter v. Drowne, 98 N.E. 


401, 205 N.Y. 204; U.S. Trust Co. v. 
Traylor, 178 N.Y.S. 802, 108 Mise. 514. 


Tex.—Craig v. McFadden, (Civ. 
App.) 191 S.W. 208. 
Ont.—Re Young, 


62 Ont.L. 275, 
[1928] 2 Dom.L.R. 966. 


6. See supra § 1268. 


. % “Time to which survivorship is 
referable generally see infra §§ 1346- 
isyae 


8. See infra text and notes 9-20. 


9. Denny v. Kettell, 135 Mass. 138; 
Cheatham v. Gower, 26 S.E. 853, 94 
Va. 383; Martin. v. Kirby, 11 Gratt. 
(52 Va.) 67; Inderwick v. Tatchell, 
[1901] 2 Ch: 738 [aff [1908] A.C. 120}. 


[a] Testamentary death.—Where 
a gift for life, followed by a further 
limitation to “living’’ members?‘ of a 
class wherein the life tenant is, ac- 
cording to the natural meaning of 
the words, included, is followed by 
the proviso that encumbrance, or al- 
lowing the encumbrance, of the es- 
tate, by the life tenant, shall be re- 
garded as equivalent to death, when 
the life tenant encumbers the estate 
or permits it to be encumbered, so as 
to bring the proviso into effect and 
terminate the life estate, the testa- 
mentary death declared to follow 
from such acts not only ends the pri- 
or particular estate but effectively 
excludes him, although his natural 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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expressions were held to be consistent with and nor- 
mally to indicate a determination as of the time of 
the testator’s death,!° and that is still the result un- 
der some of the authorities,! unless from the lan- 
guage it is clear that they refer to some other date,!? 
but the rule was established in England near the 
beginning of the last century,!* and “has since been 
followed in British law!‘ and by probably the great- 
er number of American jurisdictions,!® 
a postponed gift to a class thus described, ‘the as- 
certainment of those coming within the class is to 
occur as of the time when the gift to them takes ef- 
fect,1® in the absence of manifestations of a contra- 


life continues, from inclusion among 
the “living’’ members to whom the 
further limitation is made. Brum- 
a) fy Brumsey, 184 N.H. 627, 351 


To what period words of survivor- 
en} refer generally see infra §§ 1346-— 
ol. 


10. Del.—Hawke vy. Lodge, 77 A. 
1090, 9 Del.Ch. 146. 


Ky.—Ford v. Jones, 
781, “333 Ky. 327. 


N-H.—Hills v. Rockingham Bank, 
45 N.H. 270. 


: Pa.—Breese’s Estate, 
13 Pa.Co. 184. 


Va.—Martin vy. Kirby, 11 Gratt. (52 
Va.) 67. 


11. Sturgis v. Sturgis, 217 N.W. 
771, 242 Mich. 52; Eberts v. Eberts, 4 
N.W. 172, 42 Mich. 404; In re Morris’ 
Estate, 113 A. 61, 270 Pa. 120; Kohl 
v. Kepler, 110 A. 239, 266 Pa. 522; 
Black, vi Woods, 63 A. 129, 213. Pa. 
588; Scott’s Estate, 37 Pa.Super. 342 
[toll Scott’s Estate, 37 Pa.Super. 347]; 
Fagen’s Estate, 30 Pa.Dist. 28; 
Breese’s Estate, 2 Pa.Dist. 364, 13 Pa. 
Co. 184; Cheatham v. Gower, 26 S.E. 
853, 94 Va. 3838; Stone v. Lewis, 5 
S.E. 282, 84 Va. 474; Martin y. Kirby, 
11 Gratt. (52 Va.) 167. See McGlath- 
ery v. Meeks, 121 So. 67, 219 Ala. 89 
(recognizing rule); Demill v. Reid, 
17 A. 1014, 71 Md. 175 (dictum that 
such words may possibly open the 
way to a reference to those living 
at the testator’s death despite the 
fact that their taking any interest is 
made to depend on a subsequent con- 
tingencey); Clark v. Grosh, 142 N.Y.S. 
966, 81 Mise. 407 (dictum to same ef- 
fect); Matter of Woolsey, 98 N.Y.S. 
936, 49 Misc. 201,°5 Mills Surr. 219; 
In re McBride’s Estate, WoeAL Sls, DLO, 
152 Pa. 192 (past two to same effect). 


12. In re Morris’ Hstate, 113 A. 
61, 270.-Pa. 120; Kohl v. Kepler, 110 
A. 239, 266 Pa. 522; Black v. Woods, 
63 A. 129) )213 Pa. 5835. In re Gerber's 
Estate, 46 A. 497, 196 Pa. 366; Scott’s 
Estate, 37 Pa.Super. 342 [foll Scott’s 
Estate, 87 Pa.Super. 347]; Callis v. 
Ripley, (Va.) 171 S.B. 497; Driskill 
v. Carwile, 133 S.E. 773, 145 Va. 116, 
Cheatham v. Gower, 26 S.E. 853, 94 
Va. 383; Stone v. Lewis, 5 S.E. 282, 
84 Va. 474; Martin v. Kirby, 11 Gratt. 
(52 Va.) 67. And see cases passim 
infra note 21. 


13. Cripps v. Wolcott, 4 Madd. 11, 
56 Reprint 613. 


14. Re Crawhall’s Trust, 3 De G. 
M.&G. 480, 44 Reprint 475; Neathway 
v. Reid, 3 De G.M.&G. 18, 43 Reprint 
8. 

15. Hawke v. Lodge, 77 A. 1090, 9 
Del.Ch. 146; Ford v. Jones, 3 S.W. 
(2d) 781, 283 Ky. 327; Hill v. Rock- 
ingham Bank, 45 N.H-: 270; Jessup vy. 
Nixon, 1387 (Sih. 310;)°193" N:C! 640; 
And see cases infra note 16. 


16. Del. Hawke vy. Lodge, 77 A. 


3 S.W.(2da) 


2 Pa.Dist. 364, 
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mined.?+ 


1090, 9 Del.Ch. 146. 


Ill.—Bushman vy. Fraser, 153 N.E. 
611, 322 Til. 579; Smith v. Carroll, 121 
N.E. 254, 286 Ill. 1837; Jones v. Miller, 
119 N.E. 324, 283 Ill. 348; Blatchford 
v. Newberry, 9Ol Mt i 


Iowa.—Baker vy. Hibbs, 
85, 167 Iowa 174. 


Ky.—Ford v. Jones, 223 Ky. 327, 8 
S.W.(2d) 781. 


Mass.—Dary v. Grau, 77 N.E. 507, 
190 Mass. 482, 11 Prob.Rep.Ann. 650. 
But see Bryant v. Flanders, 87 N.E. 
574, 201 Mass. 373, 14 Prob.Rep.Ann. 
181 (stating that “iy ing,” as ordinar- 
ily used in reference to legatees with- 
out anything in the context to quali- 
fy its meaning, signifies such lega- 
tees as are living at the time of the 
making of the will). 


N.H.—-Hill vy. Rockingham Bank, 
45 N.H. 270. 


N.J.—Stout v. Cook, 81 A. 821, 79 
Negehig.) Sie, [RCVil to Aes OSo, dish tN ie 
Bide L538. AG LOM ss IenAy .o2 4 lel Oe uNi dt 
Iuq. 640]; Baldwin v. Tucker, 48 A. 
547, 61° N.J.Eq. 412. faff 55 A. 1132, 
64 N.J.Eq. 333]. 


N.C.—Wachovia Bank & Trust Co. 
v. Stevenson, 144 S.E. 370, 196 N.C. 
29; Jessup v. Nixon, 137 S.E. 810, 193 
N.C. 640. See American Yarn & Proc- 
essing Co. v. Dewstoe, 133.S.E. 407, 
192 N.C. 121 (dictum to same effect); 
Taylor v. Taylor, 94 S.E. 7, 174 N.C. 
537 (recognizing rule). 


S.C.—Barber v. Crawford, 67 S.E. 
7, 85 S.C. 54; Shanks v. Mills, 25 S.C. 
358; Swinton v. Legare, 7 8.C.Eq. 440. 


[a] Where conduct of life tenant 
is declared equivalent to death, by 
the terms of the will, so that a fur- 
ther limitation in favor of the ‘‘liv- 
ing’ members of a class takes effect, 
from and after the time when such 
conduct occurs, the class is to be de- 
termined so as not only to terminate 
the life tenancy but also to exclude 
the life tenant from the class of those 
‘living’? who take under the further 
limitation, although on the literal 
meaning of the words he falls with- 
in such class. Brumsey v. Brumsey, 
184 N.E. 627, 351 Ill. 414. 


17. Blatchford v. Newberry, 99 Ill. 
Li; Stoutuv: Cook, 81+A03827, 79 Ni S. 
Wan 573) brévi 15m Ac) 583," TUN. J. G: 
153]; Taylor v. Taylor, 94 S.E. 7, 174 
N.C. 537; Shanks v. Mills, 25 S.C. 358; 
Swinton v. Legare, 7 S.C.Eq. 440. 


[a] Direct immediate gift to “liv- 
ing children” being supplemented by 
a gift of a remainder interest else- 
where in the will in the same terms, 
the remainder has been held to take 
the same direction as the immediate 
gift and to go to those living at the 
testator’s death rather than those at 
the time the remainder takes effect in 
possession. Taylor v. Taylor, 94 S. 
et, dt 4 N. Ca Done 


[b] Use of plural “survivors’’ or 
the like does not compel a holding 


149 N.W. 
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ry intention on the part of the testator,'? in any 
event where the gift is of personalty;1® and some de- 
cisions specifically declare the rule to be equally ap- 
plicable to realty1® while others apply it thereto 
without expressly noticing the nature of the property 
involved;2° of course, whenever such language, in 
the context in which it is used, is connected with, or 
clearly refers to, a particular time such as that of 
the testator’s death, or the time of distribution or 
enjoyment or the like, the time to which reference is 
made is that as of which class membership is deter- 
Words of survivorship referable to the 
time of the testator’s death, used in describing a class 


contrary to the ordinary rule, the 
fact that possibly only one of the 
class may survive the later date not 
being sufficient to compel an infer- 
ence of an intention to make an im- 
mediate present gift. Swinton v. Le- 
gare, 7 S.C.Eq. 440. 


18. Hawke v. Lodge, 77 A. 1090, 9 
Del.Ch. 146; Cripps v. Wolcott, 4 
Madd. 11, 56 Reprint 613. 


19. Jessup v. Nixon, 137 S.B. 810, 
193 N.C. 640. 
aaek See cases passim supra note 
21. Conn.—Brown y. Potter, 159 A. 


275, 114 Conn. 441. 


D C.—Jewell v. Graham, 57 App.D. 
C. 391, 24 1.(2d) 257 [cert den 48 S. 
Oi 559, 277 U.S. 596, 72 L.Ed. 1006]. 


Fla.—Rewis v. Rewis, 84 So. 93, 79 
Fla. 126. 


Ill.—Rogers v. Rogers, 
490, 312 Ill. 122. 


Pe ae on v. Goodwin, 48 Ind. 


Iowa.—Birdsall vy. Birdsall, 132 N. 
eee 157 Iowa 3638, 36 L.R.A.N.S. 


Ky.—Allsmiller v. Freutchenicht, 
58 S.W. 746, 86 Ky.,198, 9 Ky.L. 509. 


Md.—Newlin v. Mercantile Trust 
Co. of Baltimore, 158 A. 51, 161 Md. 
622; Burden v. Burden, 100 A. 776, 
130 Md. 551. 


Mass.—Dickerman v. McGregor, 180 
N.E. 131,'278 Mass. 393; Proctor v. 
Lacy, 160 N.EB. 441, 263 Mass. Ln Carr 
v. New England Anti- Vivisection Soc., 
125 N.E. 159, 234 Mass.. 217; Dexter 
v. Attorney General, 112 N.E. 946, 
224 Mass. 215; Spencer v. Adams, 97 
N.E. 743, 211 Mass. 291; Hall v. Hall, 
95 N.E. 788, 209 Mass. 350; Bigelow v. 
Clap, 43 N.E. 1037, 166 Mass. 88: 
Wood v. Bullard, 25 N.E. 67, 151 
Mass. 324, 7 L.R.A. 304; Coveney v. 
McLaughlin, 20 N.E. 165, 148 Mass. 
576, 2 L.R.A. 448; Morrill v. Phillips,” 
7 N.E. 771, 142 Mass. 240; Denny v. 
Kettell, 135 Mass. 138. 


N.J.—Su v. Second Nat. Bank, 
etc., 130 he B49: 98 N.J.Eq. 242. 


N.Y.—In re Buechner, 123 N.E. 
741, 226 N.Y. 440; Patchen v. Patchen, 
24 N.E. 695, 121 N.Y. 432; Truesdell 
v. Pierce, 137 N.Y.S. 349, 152 App. Div. 
453; New York Trust Co. v. Thomas, 
127 N.Y.S. 782,142 App.Div. 689; In 
re Bendheim’s Estate, 209 N.Y.S. 141, 
124 Misc. 424 [aff 209 N.Y.S.. 794]; 
In re Parsons’ Will, 207 N.Y.S. 772, 
124 Misc. 394 [aff 210 N.Y.S. 899]; 
In re Kissam’s Bstate, 186 N.Y.S. 263, 
115 Misc. 724; Ferris v. Ferris, 30 N. 
Y.S. 951, 10 Misc. 317. 


N.C.—Grier v. McAfee, 82 Aes 187; 
Meares v. Meares, 26 N.C. 192 


Ohio.—Gill v. Alcorn, 19 Ohio App. 
122; Barbour v. Gallagher, 15 Ohio 
Cir.Ct.N.S. 73. See Burdsali v. Burd- 
sall, 15 Ohio Cir.Ct.N.S. 91 (gift in re- 
mainder to class, except those “who 
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of immediate takers, do not enlarge the time of ad- 
mission so as to include in the membership persons 
The omission of 
such words has been regarded as an indication favor- 
ing ascertainment as of the testator’s death,?* and, 
at any rate, does not require a construction whereby 
the class is ascertained as of some time after, instead 


born after the testator’s death.?? 


of at, the testator’s death.?+ 


[§ 1287] dd. Gift in Form of Direction To Di- 
vide and Pay or To Convert and Distribute.” 
the only words of gift are found in 
the direction to divide among, or pay to, members of 
a class at a future time, that indicates an intention 


narily, where 


are deceased,” held to refer to and 
exclude those deceased at termination 
of prior estate and not merely those 
deceased at the testator’s death); 
Burdsall v. Burdsall, 33 Ohio Cir.Ct. 
434 (similar holding where the provi- 
sion was “at her death, I 
devise . . among my children, 
ope those CL ee tare PROnare deceas- 
ed? 


Pa.—In re Everitt, 46 A. 1, 195 Pa. 
450; McBride v. Smyth, 54 Pa. 245: 
Scott’s Estate, 37 Pa.Super. 342 [foll 
Scott’s Estate, 37 Pa.Super. 347]; 
Whraniivs.perzog, 12) Pa.Super. dol; 
In re Stewardson’s Ea, 16 Pa.Dist. 
&Co. 195; Price’s Estate, 4 Pa.Co. 614. 


S.C.—Newton v. Mel.aurin, 106 S.E. 
851, 116 S.C. 33; Shanks v. Mills, 25 
S.C. 3583 Swinton v. Legare, 7 S.C. 
Kq. 440. 


Tenn.—Hoggatt v. Clopton, 217 S.W. 
657, 142 Tenn. 184. 


Gee eae Estate, 143 A. 


Vt.—In 
280, 101 Vt 

Va.—Cheatham v. Gower, 
853, 94 Va. 383; Tebbs v. Duval, 
Gratt. (58 Va.) 349. 

W.Va.—Prichard v. Prichard, 98 S. 
KE. 877, 83 W.Va. 652. 

Eng.—Re Nash, 71 L.T.Rep.N.S. 5. 
See Middleton v. Messenger, 5 Ves.Jr. 
136, 31 Reprint 511 (recognizing rule). 

N.S.—Eastern Trust Co. v. Perley, 
£1927] 3 Dom.L.R. 70. 


26 S.E. 
17 


Ont.—Re MacDonald, [i931] 4 Dom. 
L.R. 920; Re Barnett, 14 Ont.W.N. 
82. 

[a] Gift in remainder to surviving 


members of firm of which the testa- 
tor in his life had been a member in- 
dicates a purpose to give to those sur- 
viving the testator and not to those 
who survive if and when the remain- 
der takes effect in enjoyment. Croan 
v. Maraman’s Guardian, 146 S.W. 398, 
148 Ky. 135. 


[b] When testator leaves his in- 
terest in remainder in another estate 
to a class “then living,’’ none of the 
legacies to be payable until the lega- 
tee’s share “rests in possession,” it 
has been held that the intention is 
thereby indicated to postpone the 
class ascertainment until the time 
when the remainder thus disposed of 
comes into the possession of the tes- 
tator’s estate. Newlin v. Mercantile 
Trust Co. of Baltimore, 158 A. 51, 161 
Md. 622. 


22. In re Miller, 
Misc. 211, 17 Mills Surr. 


162 N.Y.S. 855, 97 
482, 


23. Carver v. Wright, 109 A. 896, 
119 Me. 185. 

24. Arnold vy. Arnold, 11 B.Mon. 
(Ky.) 81. 


25. Direction to pay or divide as 
indicating ve«ted or contingent gift 
see infra § 1687. 
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that the class be determined as of such time;?* or, 
where the gift is of money and the direction to con- 
vert the estate is absolute, the gift is to those who 
answer the deseription and are capable of taking at 
the time for distribution ;** but if the postponement 
of payment is for the convenience of the estate,** 
as for the purpose of letting in an intermediate es- 


tate,?® the rule does not apply and the class of ben- 


eficiaries 


Ordi- 


the rule.®? 


U.S.—In re Hoadley, 101 F. 


26. 
233, 9 yee Bankr. 78. 


Ala.—Jemison v. Smith, 37 Ala. 185. 
See McGlathery v. Meeks, 121 So. 67, 
219 Ala. 89 (to same effect). 


Ga.—Burch v. Burch, 23 Ga. 536 
(foll Heard v. Brawner, 28 Ga. 357]. 


Il1l.—Brewick v. Anderson, 107 N.E. 
878, 267 Ill. 169; Blatchford v. New- 
berrys? 99 01. Ti 


Me.—Stoors v. Burgess, 62 A. 730, 
101 Me. 26; Webber v. Jones, 47 A. 
903, 94 Me. 429, 


Md.—Stahl v. Emery, 127 A. 760, 
147 Md. 123. 

Mass.—In re Bates, 34 N.E. 266, 159 
Mass. 252. 


Minn.—In re Beel’s Will, 
650, 147 Minn. 62. 


N.Y.—In re Pulis, 115 N.E. 516, 220 
N.Y. 196 [aff 160 N.Y. S. 1143, 175 ‘App. 
Div. 884]; Salter v. Drowne, - 98 N.E. 
401, 205 N.Y. 204; Schlereth v. Schle- 
reth, COMIN EIS 0% TSN Yo n44 493 
Am.S.R. 616; Rudd v. Cornell, 63 N. 
BESS 28 LT eNaYig Le Se omesherty- v. 
Thompson, 60 N.E. 760, 167. N.Y. 472; 
In re Crane, 58 N.E. 47, 164 N.Y. 71; 
Clark v. Cammann, 54 N.E. 709, 160 
Nay. 325,015) ProbiRep. Ann. 9725) De- 
laney v. McCormack, 88 N.Y. 174 
[aff 25 Hun 574]; In re Newkirk’s 
Willy 251 N:Y¥.S2)337,. 233. App.Div- 
168; Metropolitan Trust Co. v. Krans, 
174 N.Y.S. 641, 186 App.Div. 368 [aff 
I7d NYAS. 97, 103" Mise 301155 In’ re 
Westchester Trust Co., 150 N.Y.S. 887, 
173 App.Div. 403 [aff 114 N.E. 1068, 
N.Y. 638]; In re Hogarty, 70 N. 
839, 62 App.Div. 79 [mod 70 N. 
428, 34 Misc. 610, 2 Mills Surr. 

- In re Brundrett’s Estate, 240 
N. Y. Sy 220, 135 Misc. 574; In re Butt- 
210 N.Y.S. 729, 125 Mise. 
224 [mod on other grounds 213 N.Y ws: 
268, 215 App.Div. 62]; In re Lever- 
ich’s Will, 210 N.Y.S. 605, 125 Misc. 
130; In re Bailey’s Estate, 209 N.Y.S 
137, 124 Mise. 466; In re McKim’s 
Estate, 185 N.Y.S. 767, 115. Mise. 720; 
In re Faust’s Hstate, 145 N.Y.S. 842, 
83 Mise. 250, 11 Mills Surr. 326; In re 
Southworth’s Est., 102 N.Y.S. 447, 52 
Misc. 86, 5 Mills Surr. 553; Matter 
OfMUSLSAVEPUST CO; WINE Yas. loooy oo 
Mise. 878, 2 Mills Surr. 367; Cogan 
v. McCabe, 52 N.Y.S. 48, 23 Misc. 739; 
Schwencke y. Haffner, 50 N.Y.S. 165, 
22 Mise. 293; Lewis v. Palmer, 167 
N.Y.S. 1053; In re Stocum, 94 N.Y-.S. 
588. See Matter of Brown, 48 N.E. 
537, 154 N.Y. 313 (recognizing rule, 
but holding that the whole will man- 
ifested an intent that the gift, al- 
though contained only in a direction 
to divide in the future, should be pres- 
ently vested, so that the rules with 
reference to contingent gifts did not 
apply). 

oo eee v. Alcorn, 19 Ohio App. 


179 N.W. 


is ascertainable as of the testator’s death, 
for futurity is not annexed to the substance of the 
oift;?® and, of course, if there are words importing 
a oift i in addition to the direction to pay over, divide, 
or distribute, there is no room for the application of 
‘According to some authorities, the rule 


Pa.—In re McKee’s Estate, 82 Pa. 
Super. 407; In re Stewardson’s Est., 
16 Pa.Dist.&Co. 195; Man’s Hstate, 2 
Pa.Dist. 830, 14 Pa.Co. 52. 


Va.—Driskill v. Carwile, 133 S.E. 
778, 145 Va. 116; Tibbs v. Duval, 17 
Gratt. (58 Va.) 349. See Prince v. 
Barham, 103 S.E. 626, 127 Va. 462 
(recognizing rule, but’ holding that 
the word “managed,” in the context 
wherein it appeared, could not be 
taken as equivalent to ‘‘divided’’). 


Ont.—Re Barnett, 14 Ont.W.N. 82. 


See Sleeper v. Killion, 164 N.W. 
241, 182 Iowa _ 345 [rev on other 
etonnee 157 N.W. 226] (recognizing 
rule). 


[a] Gift of interim income does 
not alter the rule where the gift is 
of some part only, less than the whole, 
of the income. Dougherty v. Thomp- 
son, 60 N.E. 760, 167 N.Y. 472; Mat- 
ter of Baker, 2 Dem.Surr. (N.Y.) 271. 


27. Baker v. Hibbs, 149 N.W. 85 
167 Iowa 174; In re Leonard, 113 N. 
H.491, 218 N.Y.) 513; In’ re Crane; 58 
N.E. 47, 164 N.Y. 71; Delaney v. Mc- 
Cormack, 88 N.Y. 174 [aff 25 Hun 
574]; In re Bailey’s Estate, 209 N.Y. 
S. 137, 124 Misc. 466; Matter of Baker, 
2 Dem.Surr. (N.Y.) O71; Grantham v. 
JINNettey SS Hie 724. M17 NE@eeD 2oe 
See Olsén v. Youngerman, 113 N.W. 
eect © Iowa 404 (dictum to same ef- 
ec 


28. 11l.—Grimmer v. Friederich, 45 
N.EB. 498, 164 Ill. 245. 


Ky.—Arnold’s Ex’rs vy. 
Adm’r, 11 B.Mon. 81. 


Arnold's 


N.J.—Crane y. Bolles, 24 A. 237, 49 
N.J.Eq. 373. , 
N.Y. Cammann v. Bailey, 103 N.E. 


824, 210 N.Y. 19. See Dougherty v. 
Thompson, 60 N.E. 760, 167 N.Y. 472 
(recognizing rule). 


Pa.—In re Groninger’s Hst., 110 A. 
465, 268 Pa. 184; Bower’s Wst., 11 
Phila. 620. 

Ont.—In re Moore, [1931] 4 Dom. 
L.R. 668. 

29. Mead v. Close, 161 A. 799, 115 
Conn. 443; Sleeper v. Killion, 164 N. 


W. 241, 182 Iowa 345 [rev on other 
grounds 157 N.W. 226]; Cammann v. 
Bailey, 103 “N.B. 824, 210" Nye 198 
In re Bailey’s Est., 209 INNES Be LES 124 
Misc. 466; In re Groninger’s Eist=, ole 
A. 465, 268 Pa. 184. See In re Crane, 
58 N.B. 47, 164 N.Y. 71; In re Hogar- 
ty, 70 N.Y. iS 839, 62 App. Div. 79 [moa 
70 N.Y.S. 428, 34 Misc. 610, 2 Mills 
Surr. 205]; Lewis v. Palmer, LCweNe 
Y.S. 1053 (all recognizing rule). 


30. In re Bailey’s Est., 209 N.Y.S. 
137, 124 Misc. 466. And see cases su- 
pra note 29. 


31. Carver v. Wright, 109 A. 896, 
119 Me. 185; In re Watts, 74 N.Y.S. 
75, 68 App. Div. 357; In re Bailey’s 
Sts, 209N INDY. Ss. 197 124 Misc. 466; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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does not apply in case of gifts to “heirs,” “next of 
kin,” or the like, and where gifts are to such class- 
es, the class is ascertainable immediately at the tes- 
tator’s death, although made only by a direction to 
pay or divide,*? or although accompanied by an ab- 
solute direction for sale and conversion,** particu- 
larly where the will expressly terms the interest in 
remainder “vested,’’?4 unless by other language of 
the will an intention is manifested to postpone the 
ascertainment until the time of distribution;?® but 
there are more numerous authorities to the contra- 
ry, applying the rule to classes of that character.®® 


[§ 1288] ee. Use of Plural Form or Language 
Looking to Plurality of Takers. Where a construc- 
tion fixing the class at the testator’s death will result 
in giving the property to a single member, whereas 
a postponed ascertainment will give it to several, the 
fact that the testator uses the plural in deseription 
of the class,*” or provides that it shall go or be dis- 
tributed between or among the members thereof,’ 
or shall be divided or go share and share alike,?® is 
an indication that the latter time is to be chosen; 
but it has been said to be a circumstance of slight 
importance,*® and the class held determinable as 
of the testator’s death despite the fact that there 
was then but a single member qualifying and the 
plural terms were used,** or the property was spoken 
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use of the plural,** or a direction that members of 
the class are to take equally,*> does not compel an 
ascertainment as of the testator’s death: where ascer- 
tainment as of some later time is indicated by some 
established rules of construction, although there is 
or may be only one member to take at such later 
time. 


[§ 1289] ff. Independent Specific Provisions for 
Persons Claiming Shares in Class Gift. The fact 
that specific gifts to,*® or that ample and adequate 
provision for,47 persons who will take as members of 
the class, if it is held ascertainable as of a particu- 
lar time, whether that be the death of the testator*® 
or the time of distribution,*® is made, is not conelu- 
sive against taking as the time for ascertainment of 
the class that date which will include those thus 
benefited. On the other hand, the fact that specific 
provisions are made for some of those who at the 
testator’s death are his heirs or next of kin, but not 
for others, is not sufficient to indicate an intention 
to have the class determined as of some other time.°*° 


[§ 1290] gg. Reference to Statutes of Descent 
and Distribution. Reference to the statutes of de- 
scent and distribution in connection with gifts to 
the testator’s heirs, next of kin, legal representatives, 
and the like has some tendeney to confirm the general 


of as going between or among those 
On like principles, the 


was directed to be divided.*? 


Wilberding v. Miller, 106 N.B. 665, 


88 Ohio St. 609. 90 Ohio St. 28, LBA. 
1916A 718; Miller v. Miller, 13 O 
NEEINGS-- Ion latte 15 sOhio Cir.Ct.N. S. 


481]. See In re Crane, 58 N.E. 47, 
164 N.Y. 71 (recognizing rule). 


32. Thompson v. Clarke, 161 N.E. 
889, 264 Mass. 56; Welch v. Blan- 
chard, 94 N.E. 811, 208 Mass. 523, 33 
L.R.A.N.S. 1; Boston Safe Deposit, 
etc., Co. v. Parker, 83 N.E. 307, 197 
Meee. 70; Clime’s Est., 25 Pa.Dist. 
5. 


Wis.—In re Cowley’s Will, 97 N.W. 
930, 98 N.W. 28, 120 Wis. 263. 


See Lowrimore v. Tampa First Sav., 
etc., Co., 140 So. 887, 891, 102 Fla. 740 
(distributing the gift to the class of 
next of kin as of the testator’s death 
although it was made only in terms 
of conversion and division, in a case 
where there was an acceleration of 
the time for division by the life ten- 
ant’s electing to take in opposition to 
the will); Brian v. Tylor, 98 A. 532, 
129 Md. 145 (to same effect, at least 
where gift was of personalty). 


83. Schlater v. Lee, 78 So. 700, 117 
Miss. 201. 

34. Calder v. Bryant, (Mass.) 184 
N.E. 440. 

35. Proctor v. Lacy, 160 N.E. 441, 


263 Mass. 1. 


36. Minn.—In re Freeman’s Est., 
187 N.W. 511, 151 Minn. 446. 


N.Y.—Salter v. Drowne, 98 N.E. 
401, 205 N.Y. 204; Delaney v. McCor- 
mack, 88 N.Y. 174 [aff 25 Hun 574]; 
In re Newkirk’s Will, 251 N.Y.S. 337, 
233 App.Div. 168; Metropolitan Trust 
Co. v. Krans, 174 N.Y.S. 541, 186 App. 
Div. 368 [aft TTL INGY:S., 974.103 Mise: 
S01; Beers v. Grant, 97 N.Y.S. lace 
110 App.Div. 152 [aff 77 N.E. 1181, 
185 N.Y. 5331: In re Elderd’s Estate, 
247 N.Y.S. 208, 138 Misc. 645; In re 
Farrier’s Estate, 247 N.Y.S. 390, 138 
Misc. 496; In re Bailey’s Est., 209 N. 
WIS M137. 424 Misc. 466; U. S. Trust 
Co. of New York v. Taylor, 178 N.Y. 


[69 C. J.—18] 


entitled,*? or 


S. 802, 108 Misc. 514; United States 
Trust Co. of New York v. Littman, 
171 N.Y.S. 356, 103 Mise. 432; In re 
Southworth’s Est.. 102 N.Y.S. 447, 52 


Misc. 86, 5 Mills Surr. 553; Lewis v. 
Palmer, 167 N.Y.S. 1053; Matter of 
Baker, 6 Dem.Surr. 271. 


N.C.—Grantham vy. Jinnette, 98 S. 
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Ohio.—Barr v. Denney, 87 N.E. 267, 
79 Ohio St. 358; Hostetter v. State, 
26 Ohio Cir.Ct. 702. 


Pa.—In re McKee’s Est., 
per. 407. 


R.I.—De Wolf v. 
SBI OX ING 
146. 


Tenn.—Forrest v. 
676, 109 Tenn. 391. 


ee, Ga.—Clifton v. Holton, 27 Ga. 


Mass.—Heard v. Read, 47 N.F. 778, 
169 Mass. 216, 3 Prob. Rep. Ann. 327. 


N.H.—Hardy v. Gage, 22 A. 557, 66 
N.H. 552 [foll Holmes v. Alexander, 
134 A. 536, 82 N.H. 380]. 


N.J.—Oleson v. Somogyi, 107 A. 798, 
90 N.J.Eq. 342. 


N.Y.—Stewart v. Giblett, 257 N.Y.S. 
746, 235 App.Div. 589 


N.C.—Grantham v. Jinnette, 98 S.E. 
KQ4 AVI NEC., 229. 


38. Genung v. Best, 135 A. 514, 100 
N.J.Eq. 250; Oleson v. Somogyi, 107 
A. 798, 90 N.J.Eq. 342. 


39. Clifton v. Holton, 27 Ga. 321; 
Fargo v. Miller, 22 N.E. 1003, 150 
Mass. 225, 5 L.R.A. 690; Re Young, 
[1928] 62 Ont.L. 275, 2 Dom.L.R. 966. 


40. Calder v. Bryant, (Mass.) 184 
N.E. 440; Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


41. Conn.—Rand_ v. 
Conn. 293. 


Mass.—Calder v. Bryant, 


82 Pa.Su- 


Middleton, 31 A. 
44, 18 R.I. 810, 31 LLR.A 


Porch, 45 S.W. 


Butler, 48 


184 N.E. 


construction of such gifts that they are to those liv- 
ing at the death of the testator,°! although it does not 


440. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


N.Y.—In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am of remittitur 
es 138 ee ty) pot N.Y. 625]. 


Jstate, 13 Pa.Dist. 


aor 22 


381, *33 Va. 724. 


See Grantham v. Jinnette, 98 SIE. 
724, 177 N.C. 229 (recognizing that 
plural expressions do not compel hold- 
ing class ascertainable as of such time 
as e prevent taking by single mem- 
ber 


And see cases supra note 40. 


42. Lee v. Lee, 1 Dr.&Sm. 85, 62 
Reprint 310. 


43. Lee v. Lee, supra. 


Bier Swinton vy. Legare, 7 S.C.Eq. 


45. In re Parsons’ Will, 207 N.Y.S. 
772, 124 Misc. 394 [aff 210 N.Y.S. 899]. 


46. Colonial Trust Co. vy. Brown, 
SoA. 00D, L05-Conn.! 261) porrance 
v. Green, 104 A. 12, 41 R.I. 444; Sni- 
dcw v. Day, 134 S.E. 704, 145 Va. 721; 
Southgate v. Clinch, 4 Jur.N.S. 428. 


47. Boston Safe Deposit, ete., Co. 
v. Parker, 83 N.E. 307, 197 Mass. 70; 
Re Frith, 85 L.T.Rep.N.S. 455. 


48. Colonial Trust Co. v. Brown, 
135, Aw 5555 105..Conn. (2613. Boston 
Safe Deposit, etc., Co. v. Parker, 83 
N.E. 307, 197 Mass. 70; Snidow v. Day, 


134 S.E. 704, 145 Va. 721; Southgate 
v. Clinch, 4 Jur.N.S. 428; Re Frith, 


85 L.T.Rep.N.S. 455. 


49._ Dorrance v. Green, 104 A. 12, 
41 RI. 444. 


50. Pierce v. Knight, 64 N.E. 692, 
182 Mass. 72. 


51. In re Newman’s Estate, 229 P. 
898, 68 Cal.App. 420; Bridgeport City 
Trust Co. v. Shaw, 161 A. 341,~1T5 
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compel such a construction where the reference is 
solely for the purpose of describing the group intend- 
ed to take and prescribing the relative shares.>? 
Where the allusion is distinctly made with reference 
to the statutes which shall be in force at some par- 
ticular time after the testator’s death, that cireum- 
stance is a strong indication of an intention that the 
class to be benefited is to be ascertained as of that 
time rather than at the testator’s death;°? while a 
reference to those entitled under the “now existing” 
laws .strengthens a construction ascertaining the 
class at the testator’s death.°4 The absence of any 
reference to the statutes of distribution is consistent 
with, and in some manner supports, a construction 
ascertaining the class as of some period later than 
the testator’s death,®> although it is not of itself 
a sufficient reason for doing so.°° 


[§ 1291] hh. Language of Present Gift. The 
fact that the provision is in the language of present 
gift is an indication, in the absence of anything 
more, to show that ascertainment of the class is to be 
as of the testator’s death.°* The qualifying term 
“now,” used in connection with the designation of 
the beneficiaries,>® or a gift to nephews and nieces 
who “are the children” of named brothers and sis- 
ters,°® has been regarded as denoting an intention 
that the class is to be ascertained as of the testa- 
tor’s death and that no persons born thereafter are 
to be admitted ;°° while, conversely, if the language 
is “now or hereafter,” or some like expression, it 
tends to show an intent to let in after-born members 
to share. In lke manner, where the gift itself 
is described as ‘now bequeathed,” such language is 
confirmatory of a construction of present immedi- 


WILLS 


i ed eee 
es 


[§§ 1290-1292 


ate gift with the usual incidents as to ascertainment 
of the class. However, the use of the present tense 
is not in all eases sufficient to demand a reference to 
the time of the testator’s death;** and thus a gift, 
after a life estate, to a class, except for members 
who “are deceased,” has been construed as exelud- 
ing from the class all who are dead at the expiration 
of the prior estate rather than those only who pre- 
decease the testator.°* 


[§ 1292] ii, Words of Futurity or Condition. 
Whether words of futurity tend to postpone the as- 
certainment to a later date than the testator’s death 
has been ruled differently in different cases.°° Thus 
it has been held by some authority that a gift to the 
testator’s heirs, next of kin, or the like, whomever 
“they may be,” indicates an intention that they be 
ascertained at some later date®® and elsewhere it has 
been held that it does not.°* “Similarly, such condi- 
tional expressions as are involved in gifts to those 
who “would” or “shall” be entitled to take as heirs 
or next of kin do not compel a holding postponing 
ascertainment of the class beyond that at which class- 
es of that character are determined, under ordinary 
rules of construction,®® although affording some eu- 
mulative weight to the inference of an intention that 
the determination is to be postponed.*® The terms 
“then,” “thereupon,” “after,” or like words or phras- 
es used in connection with the gift to the class may or 
may not afford an indication that the ascertainment 
of membership is to be postponed until some time in 
the future depending’ on whether they are used to in- 
dicate the time when the right to take begins or are 
used merely with reference either to the time of pos- 
session or conjunctively.*° Language whereby prop- 


Conn. 269; Tate v. Tate, 128 S.E. 393, 
395, 160 Ga. 449; Re Greenwood, 3 
Giffard 390, 66 Reprint 461. 


“Under a gift to heirs or next of 
kin, the objects of the gift are to be 
ascertained at the death of the tes- 
tator; and, where there is in addition 
a reference to the statutes of distri- 
bution, or to intestacy, this rule is al- 
most without exception.” Tate v. 
Tate, supra. 


52. De Wolf v. Middleton, 26 A. 44, 
SPAR 2 Tile 18) RT. 810,31 RAL SL 6) 
Gourdin’ v. Shrewsbury, 11 S.C. 1; 
Hutchinson v. National Refuges for 
Homeless and Destitute Children, 
[1920] A.C. 794; White v. Springett, 
L.R. 4 Ch. 300; In re Helsby, 84 L.J. 
Ch. 682. See Carr v. New England 
Anti-Vivisection Soc., 125 N.E. 159, 
234 .Mass. 217; In re Farrier’s Est., 
247 INGY.S. 390,, 138) Misc. 496; Re 
Greenwood, 3 Giffard 390, 66 Reprint 
461 (all to same effect). 


“Tt was urged that no one can be 
entitled under the Statutes of Distri- 
bution except the next of kin on the 
death of the testator, and that these 
words showed that the testator had 
in view the next of kin under the 
statutes at the time of his death. It 
was argued that these words did away 
with the inference which otherwise 
might have been drawn from the ear- 
lier words in the clause that the class 
was to be ascertained at the date of 
the failure of the antecedent trusts. 
J cannot attribute any such force to 
these words. It appears to me that 
what they mean is that the next of 
kin to be ascertained as on the fail- 
ure of the earlier trusts are to be the 
next of kin according to the Statutes 
of Distribution. Without some such 


words the trust for next of kin would 
have been read as denoting next of 
kin at common law and not according 
to the statute. . . . These words 
are merely part of the definition of 
the class as being next of kin accord- 
ing to the statute and not at common 
law.” Hutchinsen v. National Re- 
fuges for Homeless and Destitute 
Children, [1920] A.C. 794, 803. 


[a] Such reference may be for pur- 
pose of differentiating statutory heirs 
or next of kin from those who would 
fill that position at common law and 
entitling the former, rather than the 
latter, to take. Hutchinson v. Nation- 
al Refuges for Homeless and Desti- 
tute Children, [1920] A.C. 794; In re 
Helsby, 84 L.J.Ch. 682. 


53. Proctor v. Lacy, 160 N.E. 441, 
263 Mass. 1; Welch v. Howard, 116 
N.E. 492, 227 Mass. 242; U. S. Trust 
Co.) v. Littman, (171. NUYS 356, 3103 
Mise. 432. 

54. Crisp v. Crisp, 61 Md. 149. 

55. Fargo v. Miller, 22 N.E. 1003, 


150 Mass. 225, 5 L.R.A. 690. 
56. Re Ford, 72 L.T.Rep.N.S. 5. 


57. In re Bump’s Will, 136 N.E. 
925, 234 N.Y. 60 [am den 138 N.E. 473, 
234 N.Y. 625]. And see infra text and 
notes 58, 59. 


58. Tate v. Tate, 128 S.E. 393, 160 
Ga. 449. See Wiley y. Bricker, 21 Ohio 
Cir.Ct. 109, 11 Ohio Cir.Dec. 429 (dic- 
tum to same effect). 


59. Ingraham v. Ingraham, 48 N.E. 
561, 49 N.E. 320, 169 Ill. 4382. 


60. See cases supra notes 58, 59. 
61. Pickett v. Southerland, 60 N.C. 


615; Shinn v. Motley, 56 N.C. 490; Bul- 
lock v. Bullock, 17 N.C. 307. 


62. Myers v. Myers, 7 S.C.Eq. 214, 
16 Am.D. 648. 


63. See infra text and note 64. 


64 Burdsall v. Burdsall, 33 Ohio 
Cir.Ct. 43:4: 


65. See cases passim infra this 
section. 
66. Inre Bowers, 96 N.Y.S. 562, 109 


App.Div. 566 [aff 77 N.E. 1182, 184 N. 
Y. 574]. 


67. In re Newman’s Estate, 229 P. 
898, 68 Cal.App. 420. 


68. In re Buzby’s Est., 118 A. 835, 
94 N.J.Hq. 151 [rev 115 A. 909, 93 N.J. 
Eq. 411, and disappr American Build- 
ers’ Corp. v. Galligan, 114 A. 329, 93 
N.J.Eq. 521]; In re Bump’s Will, 136 
N.E. 925, 284 N.Y. 60 [am den 138 N. 
E. 473, 234 N.Y. 625]; In re White- 
tag Est., 153 A. 728, 729, 302 Pa. 


“The fact that the language is con- 
ditional and expresses uncertainty 
and possibility as to the persons in 
whom the property would ultimately 
vest indicates nothing more than tes- 
tator’s lack of knowledge at the time 
he wrote his will of those who would 
be entitled to take under the intestate 
law at the time of his death and that 
he accordingly framed his residuary 
gift in conformity with that uncer- 


tainty.” In re Whiteside’s Hst., su- 
pra. 
69. _Oleson vy. Somogyi, 107 A. 798, 


90 N.J.Eq. 342. 
70. See cases infra this note. 
[a] Rule applied.—(1) Terms, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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erty is left free from the control of “present or any 
future husband” has been taken to indicate an 
intention to admit into the class persons born after 
the testator’s death.71_ The absence of expressions 
indicating futurity has been regarded as an indica- 
tion of an intention to have the class membership as- 
certained as of the testator’s death.?? 


[§ 1293] jj. Naming Particular Persons in Con- 


nection with Class. Where, under a gift in remain- 
der to heirs, specifie reference is made to partic- 
ular persons deemed to be included within the class, 
that is ordinarily an indication that the class is to 
be ascertained at such a time as will include the 
persons referred to within the membership.7? Thus 
it has been held that the inclusion of a named per- 
son to share along with nephews and nieces, in a 
remainder gift to heirs, next of kin, or the like, when 
the testator at his death leaves a child and the neph- 
ews and nieces consequently only occupy the position 
of heirs or next of kin after elimination of the 
child, manifests an intention that the class is to be 
ascertained at the end of the child’s life estate and 
not at the testator’s death,’* and elsewhere, under 
substantially the same circumstances, that the ex- 
press exclusion from the next of kin of a named per- 
son described as a nephew or niece manifests such in- 


such as “when,” “then,” “after,” “from will be effectuated regardless of any 

or all rules of construction which may 
apply where there is nothing to indi- 
intended (Thran v. 
Herzog, 12 Pa.Super. 551), (4) and so, 


and after,’”’ and the like, may be con- 
strued, in the absence of controlling 
considerations to the contrary, to re- 
late merely to the time of enjoyment 


cate what was 
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tention and opens the way for a departure from the 
ordinary rule of construction ascertaining the class 
at the testator’s death,’° although as to this latter 
situation, at least, there is other authority to the con- 
trary." Naming one to take with relatives of a 
stated degree of kinship may, however, be merely 
intended to give to him the status of one in that re- 
lation in the event they share and not to displace 
a group of closer kindred, in which case the naming 
is without significance in determining the time when 
the class is to be ascertained.** 


[§ 1294] kk. Construction Together of Class Gifts 
Made in Different Testamentary Provisions. Where 
a will makes provisions for two groups standing in 
the same relationship to the testator, in one case in- 
dividually to the beneficiaries by name, in the other 
to the group as a class by description, that cireum- 
stanee has been held confirmatory of a construction 
holding the class open to let in members born after 
the testator’s death.** Where, in various clauses 
of the will, provision is made for a class which, it is 
apparent, is in each instance to comprise the identi- 
cal membership, and it sufficiently appears in some of 
the gifts at what time the membership is determin- 
able, the same construction in that regard will be 
given to the other provisions although as to them the 


ardson’s Est., 21 Pa.Dist. 145 [aff 84 
A. 670, 236 Pa. 136]; Shanks v. Mills, 
25 S.C. 358; Hutchinson v. National 
Refuges for Homeless and Destitute 
Children, [1920] A.C. 794; Bullock v. 


of the estate and not to the time 
when the right to take begins, so that, 
where there is no subsequent specific 
time to which such expressions clear- 
ly refer, they will be taken not to 
postpone the gift to a time after the 
date of the testator’s death, and that 
date may be the time for ascertain- 
ment of membership in the class ben- 
efited, despite the use of such words. 
In re Newman’s Est., 229 P. 898, 68 
Cal.App. 420; Bridgeport City Trust 
Co. v. Shaw, 161 A. 341, 115 Conn. 269; 
Norton vy. Mortensen, 89 A. 882, 88 
Conn. 28; Himmel v. Himmel, 128 N. 
EB. 641, 294 Ill. 557, 138 A.L.R. 608; Hen- 
kins v. Henkins, 122 N.E. 88, 287 Ill. 
62; People v. Camp, 122 N.H. 43, 286 
Till. 511; Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580; Thompson v. Clarke, 
161 N.E. 889, 264 Mass. 56; State 
Street Trust Co. v. Sampson, 117 N.E. 
832, 228 Mass. 411; Boston Safe De- 
posit, ete., Co. v. Parker, 83 N.E. 307, 
197 Mass. 70; Dove v. Torr, 128 Mass. 
38; Childs v. Russell, 11 Metce. (Mass. ) 
16; Connelly v. O’Brien, 60 N.E. 20, 
166 N.Y. 406; Manhattan Real EHs- 
tate, etc., Assoc.~v. Cudlipp, 80 N.Y. 
S. 993, 80 App.Div. 532; In re Watts, 
74 N.Y.S. 75, 68 App.Div. 357; In_re 
Fitzpatrick’s Est., 81 A. 815, 233 Pa. 
33, Ann.Cas.1913B 320; In re Swann’s 
Bst., 23 A. 599, 147 Pa. 383; :Buzby’s 
Appeal, 61 Pa. 111; Stokes v. Van 
Wyck, 3 S.E. 387, 83 Va. 724. (2) 
Where a gift of the residue is to mem- 
bers of a group who shall “then be 
living,” the whole of such residue not 
having been given any prior tenant 
and there being no distinct reference 
by the word to any particular time, 
it has been held that, in view of the 
general considerations governing con- 
struction, the word will be held to re- 
late to the time of the testator’s death 
and to constitute a present gift, so 
that class membership is to be ascer- 
tained as of that time. Cressons’ Ap- 
peal, 76 Pa. 19. (3) However, no rule 
of construction of the word exists 
which will control the intention of 
the testator which, when manifest, 


sh BOOS 


where the word or words are used in 
proximity to, and in connection with, 
some time subsequent to the testa- 
tor’s death, such as the time for pay- 
ment or distribution, or the death of 
a life tenant, it indicates such time 
to be the one contemplated for ascer- 
taining class membership (Union & 
New Haven Trust Co. v. Ackerman, 
158 A. 224, 114 Conn. 152; Tingier v. 
Woodruff, 81 A. 967, 84 Conn. 684; San- 
ford v. Sanford, 58 Ga. 259; Allsmil- 
ler v. Freutchenicht, 5 S.W. 746, 86 
Ky. 198, 9 Ky.L. 509; Newlin v. Mer- 
cantile Trust Co. of Baltimore, 158 
A. 51, 161 Md. 622; Carey v. Carey, 
96 Ax 796, 127 -Mad.-5933. Proctor v. 
Lacy, 160 N.E. 441, 263 Mass. 1; Carr 
v. New England Anti-Vivisection Soc., 
125 N.E. 159, 234 Mass. 217; Dexter v. 
Attorney-General, 112 N.E. 946, 224 
Mass. 215; Heard v. Read, 47 N.E. 778, 
169 Mass. 216, 3 Prob.Rep.Ann. 327; 
Bigelow v. Clap, 43 N.E. 10387, 166 
Mass. 88; Proctor v. Clark, 27 N.E. 
673, 154 Mass. 45, 12 L.R.A. 721; Hol- 
brook v. Shepard, 220 N.Y.S. 757, 220 
App.Div. 64 [aff 157 N.H. 882, 245 N. 
Y. 618]; Metropolitan Trust Co. v. 
Krans, 174 N.Y.S. 541, 186 App.Div. 
368 [aff 171 N.Y.S. 97, 103 Misc. 301]; 
New York Trust Co. v. Thomas, 
127" N.YIS! °%32, 142 App:Div. 689: 
Schwencke v. Haffner, 45 N.Y.S. 937, 
18 App.Div. 182; Clark v. Grosh, 142 
N.Y.S. 966, 81 Misc. 407; Hadcox v. 
Cody, 135 N.Y.S. 861, 75 Misc. 569 [aff 
140 N.Y.S. 1122, 155 App.Div. 943]; 
DCTS Vasu Herriss= o0meNeNeor ODL LO 
Misc. 317; In re Senn’s Hst.; 164 N.Y. 
Grantham v. Jinnette, 98 S.E. 
724, 177 N.C. 229; Meares v. Meares, 
26 N.C. 192; Gill v. Alcorn, 19 Ohio 
App. 122; Barbour v. Gallagher, 15 
Ohio Cir.Ct.N.S. 73; In re Warne’s Bs- 
tate, 153 A. 688, 302 Pa. 386; 
Dailey, 111 A. 922, 268 Pa. 379; In re 
Everitt, 46 A. 1, 195 Pa. 450; Scott’s 
Estate, 37 Pa.Super. 342 [foll Scott’s 
Est., 37 Pa.Super. 347]; Thran v. Her- 
zog, 12 Pa.Super. 551; In re Wagner’s 
Estate, 80 Pa.Super. 184; In re Stew- 
ardson’s HEst., 16 Pa.Dist.&Co. 195; 
Dailey’s Est., 29 Pa.Dist. 875; Rich- 


In re 


Downes, 25 Beav. 54, 11 Reprint 627; 
In re Helsby, 84 L.J.Ch. 682; Bessant 
v. Noble, 2 Jur.N.S. 461; Re Nash, 71 
L.T.Rep.N.S. 5; Re MacDonald, (Ont.) 
[1931] 4 Dom.L.R. 920; Re Barnett, 14 
Ont.W.N. 82. See Tate v. Tate, 128 S.E. 
393, 160 Ga. 449 [recognizing the rule, 
but holding its effect controlled and 
abrogated by other expressions of in- 
tention elsewhere in the will]), (5) 
and this view is strengthened by pro- 
visions excluding persons living and 
falling within the group at the time 
of the testator’s death from taking 
unless there is a surplus available for 
distribution, and in that event giving 
the surplus to the class, including 
therein such persons (Scott’s Estate, 
37 Pa.Super. 342 [foll Scott’s Estate, 
37 Pa.Super. 347]). (6) The fact that 
the property given the class is not 
all the property, or all that taken by 
the prior particular tenant, but only 
such as is “left by’ the tenant, indi- 
cates that the expressions are used 
to designate the time of accrual of 
the right and not merely the time of 
the commencement of enjoyment. 
Grantham v. Jinnette, 98 S.H. 724, 177 
IN: €. 229; 

71. Toole v. Perry, 7 S.B. 118 \ 
Ga. 681. z ue? 

72. Carver v. Wright, 109 A. 896, 
119 Me. 185; In re Bump’s Will, 136 
N.E. 925, 234 N.Y. 60 [am remittitur 
den 138 N.E. 473, 234 N.Y. 625]: Stokes 
v. Van Wyck, 3 S.E. 387, 83 Va. 724. 

73. Wilberding v. Miller, 106 N.E: 
665, 88 Ohio St. 609, 90 Ohio St. 28, 
L.R.A.1916A 718; Miller v. Miller, 15 
Ohio Cir.Ct.N.S. 481 [aff 13 Ohio N.P. 
Wag 1]; Hover’s Est., 14 Pa.Dist.&Co. 


74. Hover'’s Est., supra. 

75. Union, etc., Trust Co. v. Acker- 
man, 158 A. 224.14 Conny a2, 

76. Lee v. Lee, 1 Dr.&Srh. 85, 62 
Reprint 310. 
ee Hausman’s Hst., 7 Pa.Dist.&Co. 
ahi Handberry v. Doolittle, 38 Ill. 
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language is not equally clear and might prima facie 
of itself indicate some other time;*® but the mere 
fact that an immediate gift and a postponed gift are 
given by different provisions to a class which is in 
each ease deseribed in the same terms does not com- 
pel a construction that membership in the two class- 
es is intended to be identical, contrary to the ordi- 
nary effect of such provisions.£° Where several dif- 
ferent funds are created by the will followed by lhm- 
itations to classes of this character to take effect at 
different times in the future, that fact is confirma- 
tory of the ordinary construction ascertaining the 
class as of the testator’s death, it being unlikely that 
he contemplated different artificial classes to take ac- 
cording as they might be in existence at the various 
periods for distribution;*! and a fortiori, where 
some of the limitations are plainly intended to be 
made to classes to be ascertained as of his death, the 
others will be construed as intending a gift of the 
same character in that respect.°? On the other hand, 
where class gifts of realty and personalty are given 
in the same language, and it 1s obviously intended 
as to the realty that the class taking the realty is to 
be ascertained at the end of an interposed life estate, 
those taking the personalty should be ascertained 
consistently therewith and at the same time.®? The 
testator may, of course, clearly indicate, by explicit 
language respecting the time for determination, dif- 
ferent classes of those standing in the same general 
relationship to him to take different gifts, in which 
ease the several gifts are ascertainable as to each 
class of beneficiaries at the respective times indicat- 
ed.4 


[§ 1295] Ul. Appointment of Executors, Guard- 
ians, Etc. The appointment of executors, guardians, 
or the like to manage the estate given has been held 
an indieation to support a construction of immediate 
gift®> with the normal incidents of such a gift as 
to the time of ascertainment of the class*® and the 
admission of after-born persons to membership.*? 


[§ 1296] mm. Deduction of Advancements. The 


79. Ala.—Crawford v. Carlisle, 89 23, 
So. 565, 206 Ala. 379. JE 
Mass.—Thompson v. Clarke, 161 N. | 19%! 
TH. 889, 264 Mass. 56. 89. 


inn.— Bell’s Will, N.W. so. 
650, 147 Minn. 63. . ae 6114322 Tl 579. 


N.C.—Taylor v. Taylor, 94 S.E. 7%, 


174 NC. 537. Gratt. (68 Va.) 1. 
92. Thomas v. 
Va.—tTebbs v. Duval, 17 Gratt. (58 
Va.) 349. son v. Corbin, 
80. Besley v. Jenkins, 2 Head| 347 
(Tenn.) 191. 23. 


81. Welch v. Blanchard, 94 N.E. 
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Stout v. Cook, supra. 
Bushman v. Fraser, 153 N.E. 


91. Stone’s Ex’r vy. Nicholson, 27 


Thomas, 
111, 149 Mo. 426, 73 Am.S.R. 405; Wil- 
1 Pars.EKq.Cas. 


‘ Ringrose v. Bramham, 2 Cox 
Ch. 384, 30 Reprint 177. 
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fact that provision is made for deduction of advance- 
ments to some beneficiaries is not a circumstance 
showing an intention for equality of sharing so 
strong as to compel a determination of the class at 
a time other than that indicated by the language 


of the will given its ordinary and usual effect, even ° 


though such construction of the language will re- 
sult in inequality;8% nor is the fact that the gift in 
question is one which is brought back into the resi- 
due, where the primary residue itself was not uni- 
formly distributed;*® but a provision for deduction 
of advancements from the shares of the members 


may be a circumstance confirming a construction as-- 


certaining the class at such a time that the estate 
will pass only to those to whom advancements have 
been made.°° 


[§ 1297] nn. Miscellaneous. While the fact that 
a gift is to “all” those coming within a class has 
been treated as of very considerable weight as an 
indication of an intention to inelude in the class 
everyone answering the description at the testator’s 
death,®! neither the fact that the gift is to “all” the 
members of a group,®? or to “every” one of them,°** 
or that it includes those “to be born,” “that may be 
born,” “hereafter born,” or the like, among the bene- 
ficiaries®* compels a construction that after-born 
members, whatever the time of their birth, are to 
come in, in disregard of the usual limits fixed for the 
admission to membership,®® nor does the inclusion 
among several named persons, whose children as a 
class are to take, of one childless at the time of the 
will, in view of the possibility of his thereafter hav- 
ing children prior to the testator’s death.°® <A di- 
rection that preference be shown, in making distribu- 
tion, in favor of “young married persons” among the 
testator’s heirs does not compel a construction post- 
pening ascertainment of the class even though, at 
his death, there are no such persons among his 
heirs.°* Postponement of the distribution to heirs 
until after the determination of interposed life trusts 
to specific beneficiaries does not compel a construc- 


Stout v. Cook, 81 A. 821, 79 N.)1, 64 Eng.Gh. i) 45 Reprint 778]; 
J.Eq. 573 [rev 75 A. 583, 77 N.J.Eq. 


Storrs v. Benbow, 2 Myl.&K. 46, 39 
Reprint 862, 3 De G.M.&G. 390, 52 Eng. 
Ch. 304, 48 Reprint 153; Butler v. 
Lowe, 10 Sim. 317, 59 Reprint 636. 
See Woodhouse v. Herrick, 1 Kay & 
aabes 69 Reprint 494 (dictum to same 
effect). 


And see cases infra this note. 


51) Saw: {a] Class has been limited to those 
born between execution of will or 
codicil and death of testator (1) to 
the exclusion of all those who were 
born at the earlier date and all those 
born after the later, under the ex- 
pressions used in some wills (Sunn v. 


(Pa.) 


811, 208 Mass. 528, 33 L.R.A.N.S. 1. 
82. Welch y. Blanchard, supra. 


83. Genung v. Best, 1385 A. 514, 
100 N.J.Eq. 250. 

84 Welch v. Williams, 129 N.BE. 
677, 287 Mass. 873; Hager v. McCoy, 
228 S.W. 709, 143 Tenn. 693. 


85. See cases infra notes 86, 87. 
86. Cressons’ Appeal, 76 Pa. 19. 


Time of ascertxinment of class to 
take present immediate gift see supra 
§ 1272. 

87. Myers v. Myers, 7 S.C.Eq. 214, 
16 Am.D. 648. 


94. Me.—Merrill v. Winchester, 113 
A. 261, 120 Me. 2038. 


Mo.—Thomas v. Thomas, 51 S.W. 
111, 149 Mo. 426, 73 Am.S.R. 405. 
N.H.—Fuller v. Gale, 103 A. 308, 


78 N.H. 544. 

N.C.-—Sawyer v. Toxey, 139 S.E. 692, 
194 N.C. 341. 

Ohio.—Ranney vy. Ranney, 19 Ohio 
Cir.Ct. 77, 10 Ohio Cir.Dec. 434. 

Pa.—Heisse v. Markland, 2 Rawle 
274, 21 Am.D. 445. 


Bng.—Dias v. De Livera, L.R. 5 A. 
C. 123; Townsend v. Early, 28 Beav. 
429, 54 Reprint 431 [aff 3 De G.F.&J. 


Second Nat. Bank & Trust Co., 130 A. 
549, 98 N.J.Eq. 242; Townsend v. 
Harly, 28 Beav. 429, 54 Reprint 431 
(aff 3 De G.F.&J. 1, 64 Eng.Ch. 1, 45 
Reprint 778]; Early v. Middleton, 14 
Beav. 453, 51 Reprint 861), (2) as 
where the gift is to those who may 
“be born after this date and survive 
me” (Supp v. Second Nat. Bank & 
Trust*Coy*supra)s 


ae See supra text and notes 92- 


96. Worcester y. Worcester, 
Mass. 128. 


97. Pierce v. Knight, 64 N.B. 692, 
182 Mass. 72. 
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tion postponing ascertainment until the time for 
distribution ;°& and hence no implication arises, from 
the creation of a life estate, that the testator intends 
the postponement of the ascertainment until the date 
of termination of the life estate.?9 


[§ 1298] (e) Acceleration of Class Determination 
by Renunciation or Failure of Prior Estate. Where 
a class gift is contingent on survivorship at the ter- 
mination of a preceding estate or other particular 
time, the postponement being not merely to let in 
intervening interests, but entering into the deserip- 
tion of those who are to take, the fact, that, by rea- 
son of incapacity to take, renunciation of the testa- 
mentary provision, or the like, the disposition con- 
templated by the testator fails, does not accelerate 
the time for determination of class membership 
which remains the time of the contingency specified 
by will.t Where, however, the will specifically con- 
templates an acceleration whereby certain acts or 
conduct on the part of particular beneficiaries shall 
be considered as equivalent to their death, so far as 
benefits under the will are concerned, such acts or 
conduct are regarded, for the purpose of settling the 
membership of classes to whom the property is lim- 
ited after the death of such beneficiaries, as being 
completely similar in effect to natural death, and 
the composition and membership of the classes are 
determined on the happening of the contingencies 
mentioned just as they would be on the death of the 
prior takers,? such prior takers being treated, more- 
over, in so far as their claims to inclusion in the 
class are concerned, as being dead from and after 
that time.* Hence, where a gift for life or until re- 
marriage is followed by a gift in remainder to the 
members of a class living at the life tenant’s death 
and the life tenant remarries, the time for determina- 


tion of the class is accelerated so as to include as 
98. Simes v. Ward, 103 A. 310, 78] Ga. 1; 
N.H. 533:. Whiteside’s Est., 13 Pa.]130, 156, App.Div. 22; 


Dist.&Co. 220. 


99. Peenepor City Trust Co. v. gens ee 


WILLS 


Overton v. Wilson, 141 N.Y.S. 


ton, 88 S.E. 357, 104 S.C. 95; 
16 Beav. 
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members all those living at the time of the marriage, 
although they die before the life tenant, and this 
is true even though the gift does not expressly give 
it to the remainderman on such remarriage in the 
event of its occurrence.* 


[§ 1299] (f) Failure of Persens Answering Class 
Description at Time Gift Takes Effect in Possession. 
Where contingency is annexed to the class gift and 
there is no member of the elass in existence capable 
of taking at the time the contingeney is resolved, the 
eift to the class fails,® alike where there never had 
been anyone potentially capable of answering the 
class description,® and where there have been such 
persons but they have all passed out of existence be- 
fore the happening of the contingency;’ the rule ap- 
plies to substitutionary classes as well as to those 
to whom the primary gift is made® and has been giv- 
en effect even where it results in an escheat for want 
of anyone to take as a member of a class of heirs.® 
Of course, where the gift is or becomes vested in 
persons in esse, the subsequent death of all of the 
class before the time appointed for its taking effect 
in possession or enjoyment does not defeat it and it 
passes to their suecessors in interest,'° except where 
the gift is one which is subject to be divested and the 
divesting condition occurs as to each of the potential 
members of the class.11 A power of disposition giv- 
en a life tenant in the event of a total failure of a 
class at his death is inoperative, where some of the 
class do exist at that time, to limit or control the in- 
terests of members who predecease the life tenant.1? 


{§ 1300] (8) Status of Child en Ventre Sa 
Mere. For the purpose of determining member- 
ship in a class, as a result of the rule that a child 
en ventre sa mere is considered as absolutely born 
for all purposes which will benefit him,!*-14 such a 
child is considered as in esse? if it is afterward born 


ance as to some of such classes, al- 
though they are used in connection 
with other classes in the same will, 
does not compel a different result or 
indicate any difference in the rights 


Buist v. Wal- 
Walker 
365, 51 Reprint 


Shaw, 161 A. 341, 115 Conn. 269; Close 
v. Benham, 115 "A. 626, 97 Conn. 102, 
20 A.L.R. 351: Henkins v. Henkins, 
A222 Nem 88> 280 WW. 629 | Kellett v. 
Shepherd, 28 N.E. 751, 34 N.E. 254, 139 
ri. 433. 


1. Blatchford v. Newberry, 99 Ill. 
MM. 


[a] However, where the property 
is subject to an option to purchase 
and the optionee elects to exercise it 
and the life tenant elects to take the 
value of her share in cash, instead of 
the life use of the whole, it has been 
held that the ascertainment of the 
class will not be further postponed 
but the accelerated period of distri- 
bution will be treated, in this regard, 
the same as if it were the expiration 
of the appointed life, so that the class 
is then ascertainable. Howell v. Ack- 
erman, 11 S.W. 819, 89 Ky. 22, 11 Ky. 
ee oo. 


2. Brumsey v. Brumsey, 
627, 351 Ill. 414. 


38. Brumsey v. Brumsey, supra. 


4 In re Warner, [1918] 1 Ch. 368; 
Bowchier v. Gordon, 56 L.J.Ch. 449. 


5. Grantham v. Jinnette, 98 S.a. 
724,177 N.C. 229. And see infra text 
notes 6-9 
6. Overton v. Wilson, 141 
156 App.Div. 22. 

7, Brown v. Lane, 92 S.E. 517, 147 


184 N.E. 


N.Y.-S. 


8. ae eres Est., 25 A. 1075, 153 
Paaw70 


9; Cita nthe v. Jinnette, 
724, 177 N.C. 229. 


[a] Where life tenant is sole heir 
of the testator at the time of his 
death, and there is no one who is the 
testator’s heir at the life tenant's 
death, if the will gives to a class of 
heirs which is so expressed as to 
mean the artificial class of the tes- 
tator’s heirs at the end of the life 
estate, there being no one then an- 
swering that description, the remain- 
der gift fails and the _ property 
escheats. Grantham v. Jinnette, 98 S. 
Beei24 Te N.C. 2.29. 


10. U.S.—Cropley v. Cooper, 19 
Wall, 167, 22- bd. 109s fret) Dc 
226]. 

Colo.—Hignett v. 
411, 75 Color 64. - 

N.H.—Holmes vy. 
536, 82 N.H. 380. 


N.J.—Crane v. Bolles, 24 A. 237, 49 
N.J.Eq. 373; Acken v. Osborn, 17 A. 
767, 45 N.J.Eq. 877 [Laff 22 A. 56, 46 
N.J.Eq. 607]. 


Pa.—Williams v. Leech, 28 Pa. 89. 


Eng. r, Holgate, L.R. 1 H. 
L. 175; Walker v. Mower, 16 Beay. 
365, 51 Reprint 819. 


[a] Omission of words of inherit- 


98 S.E. 


Sherman, 224 P. 


Alexander, 134 A. 


of those claiming under the respec- 
tive class members. Holmes v. Alex- 
ander, 134 A. 536, 82 N.H. 380. 


11. Stockwell’s Adm’r v. Bowman, 
67 S.W. 379, 23 Ky.L. 2304; Overton 
ae 141 N.Y.S. 130, 156 App.Div. 


12. Duncan v. De Yampert, 62 So. 
673, 182 Ala. 528. 


13-14. See “Born” 
140. 


15. Conn.—Cowles v. Cowles, 13 A. 
414, 56 Conn. 240. See Norton v. Mor- 
tensen, 89 A. 882, 88 Conn. 28 (dictum 
to same effect). 


Ind.—Bigegs y. McCarty, 86 Ind. 352, 
33 Am.R. 320. 


Mich.—Rozell v. Rozell, 186 N.W. 
489, 217 Mich. 324; Mclain v. Howald, 
79 N.W. 182, 120 Mich. 274, 77 Am. 
S.R. 597. 

Miss.—Scott v. 
137 Miss. 636. 


N.Y.—In re McEwan’s Will, 195 N. 
Y.S. 460, 202 App.Div. 50; In re Geb- 
hardt’s Will, 249 N.Y.S. 286, 139 Misc. 
775; In re Groth’s Will, 220 ING: 
505, 128 Mise. 905; In re Farmers’ 
Loan & Trust Co., 143 N.Y.S. 700, 82 
pee: 330, 11 Mills Surr. 88; Cogan 

McCabe, 52 N.Y.S. 48, 23 Mise. Toe 
rae v. Freyer, 4 Paige 47. 


peepee v. Duffield, 5 Serg.&R. 


9 CI pp=rso) 


Turner, 102 So. 467, 
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alive,?® and is equally entitled, when comprised with- 
in the group described, with other members in esse 
at the time material for fixing the class,17 being dif- 
ferentiated in this regard from after-born.'§ 


or Portions 


[§ 1301] 10. Shares 


Tex.—James v. James, 
164 S.W. 47. 


Eng.—Townsend v. Early, 3 De G. 
F.&J. 1, 64 Eng.Ch. 1, 45 Reprint 778 
[aff 28 Beav. 429, 54 Reprint 431]; 
Storrs vy. Benbow, 2 Myl.&K. 46, 39 
Reprint 862, 3 De G.M.&G. 390, 52 Eng. 
Ch. 304, 43 Reprint 153. 


See Shinn vy. Motley, 56 N.C. 490 
(dictum to same effect); Fleetwood 
v. ee 17 N.C. 222 (recognizing 
rule). 


16. Jenkins v. Freyer, 4 Paige (N. 
Way nas 


17. Conn.—Cowles v. Cowles, 13 A. 
414, 56 Conn. 240. 


Mich.—Rozell v. Rozell, 
489, 217 Mich. 324; McLain v. How- 
ALGO NaWienl oo, 20) Mich 14a 07 
Am.S.R. 597, 4 Prob.Rep.Ann. 704. 


Miss.—Scott v. Turner, 102 So. 467, 
137 Miss. 636. 


N.H.—Fuller v. Gale, 103 A. 308, 78 
N.H. 544. 


N.Y.—In re McEwan’s Will, 195 N. 
Y.S. 460, 202 App.Div. 50; In re Wolf’s 
Wall, 251 N.Y.S. 552, 140 Mise. 595; 
In re Gebhardt’s Will, 249 N.Y.S. 286, 
139 Misc. 775; In re Groth’s Will, 220 
N.Y.S. 505, 128 Misc. 905; In re Farm- 
ers”, Loan; Jete.; Co.,.143 N.Y.S. 700, 
82 Misc. 330, 11 Mills Surr. 88; Lee 
v. Lee, 2 How.Pr.N.S. 76; Jenkins v. 
Freyer, 4 Paige 47. 


N.C.—Culp v. Lee, 14 S.E. 74, 109 
N.C. 675; Petway v. Powell, 22 N.C. 
308. 


Sy area v. Duffield, 5 Serg.&R. 


186 N.W. 


3 


Tex.—James v. James, (Civ.App.) 


164 S.W. 47. 


Eng.—Townsend v. Early, 3 De G.F. 
&J. 1, 64 Eng.Ch. 1, 45 Reprint 778 
[aff 28 Beav. 429, 54 Reprint 431]; 
Storrs v. Benbow, 2 Myi.&K. 46, 39 
Reprint 862, 3 De G.M.&G. 390, 52 
Eng.Ch. 304, 43 Reprint 153. 


See Dexter v. Attorney General, 112 
N.E. 946, 224 Mass. 215 (to same ef- 
fect); Starling v. Price, 16 Ohio St. 
29 (dictum to same effect); Bailey 
ve Brown, 36. A4., 581, 19. RiI2.669, 22 
Prob.Rep.Ann. 613 (to same effect). 


[a] Gift over of shares of those 
predeceasing testator does not compel 
a contrary result. In re Gebhardt’s 
Will, 249 N.Y.S. 286, 139 Misc. 775. 


18. Conn.—Cowles v. Cowles, 13 A. 
414, 56 Conn. 240. 


Ind.—Biggs v. McCarty, 86 Ind. 352, 
44 Am.R. 320. 


Mich.—Rozell y. Rozell, 
489, 217 Mich. 324. 


Miss.—Scott v. Turner, 102 So. 467, 
137 Miss. 636. 


N.H.—Fuller v. Gale, 
78 N.H. 544. 


N.Y.—In re Gebhardt’s Will, 249 N. 
Y.S. 286, 139 Mise. 775; Jenkins v. 
Freyer, 4 Paige 47. 


N.C.—Petway v. Powell, 22 N.C. 308. 


Tex.—James v. James, (Civ.App.) 
164 S.W. 47. 


See Dexter v. Attorney General, 112 
N.E. 946, 224 Mass. 215 (to same ef- 


186 N.W. 


103 A. 308, 
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of Benefici- 


(Civ.App.) | fect). 


19. Shares of: 


| it, | ie 
aap 


[§§ 1300-1301 


aries*!°—a. In General. The shares or portions to 
which the beneficiaries are entitled under a will de- 
pend on the language of the will as construed in con- 
nection with the surrounding facts and cireumstane- 
es.2° In construing a will in reference to shares, it 


135 S.E. 632, 192 N.C. 614; Patterson 
v. McCormick, 107 S.E. 12, 181 N.C. 
311; Jones v. Myatt, 69 S.H. 135, 153 


Substitutes in particular see infra §;N.C. 2925. 


1370. 


Survivors in particular see infra §§ 
1344-1351. 


“Part” 46 C.J. p 1384. 
“Portion” 49 C.J. p 1087. 
“Share” 57 C.J. p 560. 


20. Cal.—dIn re Kirby’s Estate, 248 
RPG LOGE Calan] shew ulihnrew bial a s7 
Hstate, 199 P. 322, 186 Cal. 351; In re 
Atkinson’s Estate, 294 P. 425, 110 Cal. 
App. 499. 


Conn.—Carpenter v. Perkins, 74 A. 
1062, 83 Conn. 11. 


Del.—Davis v. Goodman, 152 A. 115, 
7 Delehy 231. 


Ga.—Jordan y. Miller, 47 Ga. 346. 


Ill.—Suiter v. Suiter, 154 N.E. 337, 
323 Ill. 519; Gardner v. Baxter, 127 
N.E. 717, 293 Ill. 547; Linn v. Davis, 
223 IllL-App. 502. 


*. ‘TInd.—Busick ;v. Busick, 115 “N-E. 
1025, 116 N.E. 861, 65 Ind.App. 655. 


Iowa.—Feddersen v. Matthiesen, 
170 N.W. 385, 185 luwa 183; Flynn v. 
Holman, 94 N.W. 447, 119 Iowa 731. 


Kan.—Chenoweth v. Hall, 299 P. 
645, 133 Kan. 310. 


Ky.—Hatcher vy. Pruitt, 22 S.W.(2d) 
138, 231 Ky. 731; Johnson v. John- 
son’s Adm’r, 800 S.W. 636, 222 Ky. 
180; Cornwall v. Hill, 117 S.W. 311, 
135 Ky. 641; Dowell v. Workman, 78 
S.W. 857, 25 Ky.L. 1761; Waters v. 
Waters’ Ex’r, 28 S.W. 958, 16 Ky.L. 
429; Caldwell v. Glascock, 6 Ky.L. 
byihets 


La.—Tridico v. Merenda, 120 So. 
857, 167 La. 1068; Succession of Piz- 
zati, 75 So. 498, 141 La. 645; Gardner 
v. Harbour, 5 Mart. 408. 


Me.—Palmer v. Palmer’s Estate, 75 
A. 130, 106 Me. 25, 19 Ann.Cas. 1184. 


Md.—Cnhester County Hospital v. 
Hayden, 34 A. 877, 83 Md. 104. 


Mass.—Loring v. Dexter, 152 N.E. 
356, 256 Mass. 273; Green v. Hussey, 
117 N.E. 798, 228 Mass. 537; Brainard 
v. Darling, 132 Mass. 218. 


Mich.—Gloede v. Rautenberg, 120 
N.W. 989, 156 Mich. 361; Barbo v. 
Jeru, 119 N.W. 580, 155 Mich. 353; 
Sondheim v. Fechenbach, 100 N.W. 
586, 1387 Mich. 384. 


Minn.—In re Wenger’s Estate, 158 
N.W. 52, 1838 Minn. 188. 


Mo.—In re SBjorkman’s 
(App.) 38 S.W.(2d) 269. 


N.J.—Coane v. Harned, 26 A. 810, 
51 N.J.Eq. 554; Chadwick v. Chad- 
wick, 37 N.J.Eq. 71. 


N.Y.—Leggett v. Stevens, 77 N.E. 
874, 185 N.Y. 70; Meserole v. Mese- 
role, 1 Hun 66, 3 Thomps.&C. 192; 
Barker v. Crosby, 32 Barb. 184; In re 
Hoffman’s Will, 121 N.Y.S. 100, 65 
Misc. 126, 7 Mills Surr. 306 [aff 124 
N.Y.S. 1089, 140 App.Div. 121 (mod on 
i grounds 94 N.E. 990, 201 N.Y. 
247)]. 


N.C.—Groce v. Groce, 156 S.E. 99, 
200 N.C. 27; Yelverton v. Yelverton, 


*By CAROLAN J. WALSH (§§ 1301-1311). 


Estate, 


Ohio.—Taylor v. Taylor, 7 Ohio N. 
PSNiS. 297. 


Pa.—In re Middleton’s Estate, 61 A. 
808, 212 Pa. 119; Yost v. McKee, 36 A. 
SIL OF Paw ook, bl AIS EL 100 4am 
Prob.Rep.Ann. 315; Deenihan vy. Berry, 


21 Pa.Dist. 727; Metz’s Est., 20 Pa. 
Dist. 652. 
Tex.—Ward v. Hinkle, 8 S.W.(2d) 


641, 117 Tex. 566 [rev (Civ.App.) 252 
S.W. 236]; Gregg v. First Nat. Bank, 
(Commn.App.y 26 S.W.(2d) 179 [rev 
(Civ.App.) 18 S.W.(2da) 772]. 


Vt.—Im re Beach’s Estate, 
654, 103 Vt. 70. 


W.Va.—Berry v. Squires, 
165, 95 W.Va... 713. 


Eng.—Alexander Vv. 
PUSLOR IRCA 3k 


Ont.—Matter of Dunscombe, 3 Ont. 
L. 510, 22 Can.L.T.Acc.Notes 167. 


[a] Cardinal rule in the construc- 
tion of wills that the intention of the 
testator must be ascertained and the 
will construed so as to carry out that 
intention, provided it does not conflict 
with any positive rule of law or of 
publie policy, applies to the ascertain- 
ment and character of the share that 
a beneficiary takes. Hughes v. Cleve- 
land Jewish Orphan Asylum, 212 S.W. 
428, 184 Ky. 461. 


[b] Technical inaccuracy of ex- 
pression in the will as to what share 
a certain individual or individuals are 
to receive will not prevent the court 
from ascertaining the true intention 
of the testator and giving: effect to it. 
In re Atkinson’s Estate, 294 P. 425, 
110 Cal.App. 499. : 


{c] Gifts of fractional interest 
will be construed according to the 
intention of the testator in each par- 
ticular case. In re Kirby’s Estate, 
248 P. 517, 199 Cal. 135; In re Briggs’ 
Hstate; 199 P. 322) 186!Cali351s %Gar= 
pender v. Perkins, 74 A. 1062, 83 Conn. 
11; Blakeslee v. Pardee, 56 A. 503, 76 
Conn. 263; Davis v. Goodman, 152 A. 
115, 17 Del.Ch. 231; Hilton vy. Hilton, 
9 D.C. 70 [rev on other grounds 95 
U.S. 591, 24 L.Ed. 458]; Hatcher v. 
Pruitt, 22 S.W.(2d) 138, 231 Ky. 731; 
Young v. Twigg, 27 Md. 620; Smith, 
Petitioner, 28 N.E. 903, 154 Mass. 479; 
In re Wenger’s Hstate, 158 N.W. 52, 
133 Minn. 188; Robertson y. Hillman, 
3 Hun 244, 5 Thomps. & C. 534 [aff 
62 N.Y. 644]; Brownell v. Brownell, 
19 Wend. (N.Y.) 367; Groce v. Groce, 
156 S.E. 99, 200 N.C. 27; Bowles v. 
Stockman, 26 Ohio N.P.N.S. 14; Ba- 
hill’s Estate, 21 Lanc.L.Rev. (Pa.) 318 
(after bequest of one half of the net 
balance, another bequest of ‘‘the said 
one-half” refers to the other half); 
Gregg v. Wirst Nat. Bank, '!@fPex 
Commn.App.) 26 S.W.(2d) 179 [rev 
(Civ.App.) 18 S.W.(2d) 772]; Berry 
v. Squires, 122 S.H. 165, 95 W.Va. 713; 
ite plore, Will, 148 N.W. 1050, 155 

is. ; 


[d] Bequests for school districts 
to be divided between them in pro- 
portion to the, number of scholars in 
each see Westgate v. Haverhill, 44 
A. 697, 68 N.H. 593. 


Pola 
122 S.E. 


Alexander, 
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should be so construed, if possible, as to avoid in- 
However, the language 
of the will must be clear enough to disclose the tes- 
tator’s intention in regard to the distribution of his 
estate;?* and where the portions or shares going 
to certain beneficiaries cannot be ascertained, such 
gifts must fail for indefiniteness or uncertainty,?4 
even though the will can be construed as indicating 
that the testator intended to give such beneficiaries 


testaey,*? and invalidity.?? 


some portions of his estate.?> 


Shares affected by subsequent words. 


[e] Use of particular terms.—(1) 
“Share,” “part,” and ‘portion’ are 
frequently used in wills as synony- 
mous when applied to property ac- 
quired from an amncestor, and the 
word ‘‘portion”’ is the most compre- 
hensive. Lewis’ Appeal, 108 Pa. 133. 
(2) “The share,” when used to mark 
out an inheritance, do not import that 
there is something more, to be other- 
wise and elsewhere pointed out, but 
indicate a totality. Jones v. Gane, 
91 N.H. 129, 205 Mass. 37. 


21. Conn.—Daboll v. Daboll, 125 A. 
253, 101 Conn. 142. 


Ill.— Des Bouf v. Des Bouf, 113 N. 
BE. 900, 274 Ill. 594. 


N.Y.—Mitchell v. Mitchell, 134 N. 
Y.S. 716, 149 App.Div. 879. 
N.C.—Charles v. Kennedy, 64 N.C. 


442, 


R.I.—Smith v. Greene, 35 A. 148, 19 
R.I. 558, 1 Prob.Rep.Ann. 591. 


Construction against intestacy gen- 
erally see supra §§ 1147, 1148. 


Avoidance of intestacy as to residu- 
ary shares see infra § 1474. 


22. In re McKay’s Estate, 183 P. 
574, 42 Cal.App. 361; Ogilvie v. Bry- 
ant, 21 S.W.(2d) 433, 231 Ky. 360; 
Gray v. Sherman, 5 Allen (Mass.) 198; 
Sims v. McMullan, (Tex-:Civ.App.) 22 
S.W.(2d) 313 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141]. 


fa] Ambiguity.—Courts are loath 
to declare a wiil void for ambiguity 
as to the distribution of the estate 
and will, when it is possible, accord 
it a construction effectuating the tes- 
tator’s intention. In re McKay’s Es- 
tate, 188 P. 574, 42 Cal.App. 361; Ogil- 
vie v. Bryant, 21 S.W.(2d) 433, 231 Ky. 
360; Sims v. McMullan, (Tex.Civ. 
App.) 22 S.W.(2d) 313 [rev on other 
grounds (Commn.App.) 37 S.W.(2d) 
141]. 


23. Ogilvie v. Bryant, 21 S.W.(2d) 
433, 231 Ky. 360; Shields v. Freeman, 
78 S.Ei805, 158 NC. 123. 


24. Cook v. Worthington, 173 S.W. 
395, 116 Ark. 328; Gill v. Grand Tower 
Mip., etc., Co., 92 Ill. 249; Boone’s 
Succession, 9 La.Ann. 258; Chamber- 
lain v. Chamberlain, 3 Lans. (N.Y.) 
348. 

[a] Ilustration.—A purported will, 
which, after giving three specific be- 
quests, gave to three others to share 
and share alike, without stating the 
amount to be shared, is void for un- 
eertainty. Cook v. Worthington, 173 
S.W. 395, 116 Ark. 328. 


25. Cook v. Worthington, supra. 


26. Ala.—Simmons v. Simmons, 73 
Ala. 235. 


Cal.—In re Stoddart’s Estate, 216 
P. 985, 62 Cal.App. 233. 


Colo.—Haines v. Christie, 66 P. 883, 
28 Colo. 502. 


Ga.—Brown. v. Weaver, 28 Ga. 377. 


Ind.— Hawes v. Kepley, 62 N.E. 720, 
28 Ind.App. 306. 
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clear.?8 
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once clearly given will not afterward be impaired?® 
or extended?’ by obscure words, but it may be so af- 
fected where the qualifying words are sufficiently 
However, words qualifying a gift or share 
will leave intact any part of such gift or share not 
affected thereby.?°® 


[§ 1302] b. Equal or Unequal Shares.®° 
it is the intention of the testator so to divide his 
estate, or parts thereof, the court will distribute it 


Where 


to the beneficiaries named or indicated in unequal? 


A share 


Roa ee v. Wilson, 4 T.B.Mon. 


Mass.—Hoague v. Stanley, 156 N.E. 
438, 259 Mass. 200. 


N.Y.—Cooper v. Heatherton, 73 N.Y. 
S. 14, 65 App.Div. 561; In re Rein- 
ers, 164 N.Y.S. 7438, 98 Misc. 503. 


Pa.—In re Wootten’s Estate, 97 A. 
1066, 253 Pa. 136; Weidman’s Appeal, 
2 Walk. 359. 


S.C.—Cayce Land Co. v. Guignard, 
117 S.H. 644, 124 S.C. 443. 


_[a] Division.—A gift once clearly 
given will not by obscure words be 
divided with another. Brown sv. 
Brown, 43 N.H. 17; Fleming v. Carr, 
22 A. 197, 47 N.J.Eq. 549; Van Allen 
v. Mooers, 5 Barb. (N.Y.) 110; Charles 
v. Kennedy, 64 N.C. 442; Lewis v. 
Wilkins, 62 N.C. 303; Williams v. Mc- 
Comb, 38 N.C. 450. 


[b] Where specific sum ig be- 
queathed in a will to one who is also 
named as one of a class of legatees, 
he is entitled to both legacies. Matter 
of Becker, 80 N.Y.S. 1115, 39 Misc. 
756, 3 Mills Surr. 425. 


27. In re Stoddart’s Estate, 216 P. 
985, 62 Cal.App. 233; Balliott v. Veal, 
41 S.W. 786, 140 Mo. 187; Lovett v. 
Gillender, 35 N.Y. 617 [aff 44 Barb. 
560]; In re Baker, 154 N.Y.S. 695, 168 
App.Div. 712. 16 Mills Surr. 149 [med 
151 N.Y.S. 954, 88 Misc. 341, 13 Mills 
Surr. 280 (aff 112 N.E. 1053, 217 N.Y. 
679)J]; Hoyle v. Whiteside, 1 Thomps. 
& C. (N.Y.) 301; Heineman’s Appeal, 
92a Ob: 


23. U.S.—Colville v. American Se- 
eurity, ete, €o.,119 Sict: 226, 172: UiS. 
383, 43 L.Ed. 486 [rev 10 App.D.C. 56]. 


Cal.—In re Stoddart’s Estate, 216 
P. 985, 62 Cal.App. 233. ‘ 


Ga.—Bowen y. Nelson, 69 S.H. 1115, 
135"Ga, 567. 


Ill.—McCreery v. Burmood, 164 N. 
F.6135, 33.2111, 645. 


Iowa.—Walterman v. Walterman, 
186 N.W. 446, 193 Iowa 67. 


N.Y.—Lawrence v. Lawrence, 1 
Edw. 241. 


Pa.—In re Onderdonk’s Hstate, 95 
Pa.Super. 25. 


[a] Enlarging interest.—A provi- 
sion devising real and personal prop- 
erty to children, share and share alike, 
is modified by a subsequent provision 
that a son should have applied to his 
portion a certain tract comprising the 
home farm, which exceeded in value 
his interest in the provision for equal 
division. McCreery v. Burmood, 164 
N.E. 135, 332 Ill. 645. 


29. Bowen vy. Nelson, 69 S.E. 1115, 
135 Ga. 567; In re Onderdonk’s Estate, 
95 Pa.Super. 25. 


30. Equalization and partition see 
infra § 1303. 


Expressions of equality as affect- 
ing division per stirpes or per capita 
see infra § 1313. 


31. U.S.—American 


Board of 


or equal®? shares, or equally between two or more 


Com’rs of Foreign Missions v. Ferry, 
15 F. 696; Kinsey v. Kinsey, 14 F. 
Cas.No. 7,828, 8 Cranch C.C. 85. 


Ga.—Brown v. Weaver, 28 Ga. 377. 


Ill.—Leffingwell v. Bentley, 74 Ill. 
App. 292. * 


La.—Succession of Maltry, 109 So. 
827, 161 La. 1032. 


Md.—Hurley vy. Rosensteel, 
1041, 104 Md. 262; 
er, 28 Md..273: 


Minn.—In re Convey’s Estate, 225 
N.W. 17, 177 Minn. 266. 


Mo.—Meiners v., Meiners, 78 S.W. 
795, 179 Mo, 614. 


N.Y.—Matter of Hicks, 47 Hun 637, 
14 N.Y.St. 320; Ellis. vy. Granger, 50 
N.Y.S. 1113, 22 Mise. 656; Thompson 
v. Wheeler, 15 Wend. 340. ; 


N.C.—Nelson v. Moore, 36 N.C. 31. 


Pa.—Newbold v. Boone, 52 Pa. 167; 
Plliott’s Appeal, 3 Watts & S. 449. 


sa. U.S.—Weatherhead’s Lessee v. 
Baskerville, 11 How. 329, 13 L.Ed. 717. 


Ala.—Blakeney v. Du Bose, 52 So. 
746, 167 Ala. 627. 


Cal.—In re Borba’s Estate, 293 P. 
809,110) Cal.App. 150. 


Conn.—Daboll v. Daboll, 125 A. 253, 
101 Conn. 142. 


Del.—Delaware Trust Co. v. Zinn, 
149 A. 304, 17 Del.Ch. 107; Wilming- 
ton Trust Co. v. Houlehan, 131 A. 529, 
15 Del.Ch. 84. 


Ga.—Baker v. Citizens’ & Southern 
Nat. Bank, 165 S.E. 21, 175 Ga. 161. 


Il].—Guerin v. Guerin, 110 N.E. 402, 
270 Ill. 239; Pitzel v. Schneider, 74 
N.E. 779, 216 Ill. 87; Kirkpatrick v. 
Kirkpatrick, 64 N.E. 267, 197 Ill. 144, 
8 Prob.Rep.Ann. 73; King v. King, 
48 N.H. 582, 168 Ill. 273. 


Ind.— Billings v. Deputy, 146 N.E. 
219, 85 Ind.App. 248; Allen v. McGee 
(App.) 60 N.E. 460 [superseded 62 N. 
E. 1002, 158 Ind. 465]. 


Kan.—Wilhoit v. Wilhoit, 
340, 132 Kan. 676. > 


Ky.—Ganaway v. Ganaway’s Adm’r, 
56 S.W.(2d) 4, 246 Ky. 722; Cornwali 
v. Hill, 117 S.W.»311, 135 Ky. 641; 
Deppen’s Trustee v. Deppen, 117 S.W. 
352, 182 Ky. 755; Ferguson v. Thom- 
ason, 9 S.W. 714, 87 Ky. 519, 10 Ky.L: 
562; Board v. Love, 42 S.W. 733, 19 
Kynie tted 


Me.—Palmer v. Palmer’s Estate, 75 
A. 130, 106 Me. 26, 19 Ann.Cas. 1184. 


Md.—Newlin v. Mercantile Trust 
Com LSS CAR ols 16 le rae 228 


Mass.—Stowell v..Ranlett, 131 N.E. 
451, 238 Mass. 599; Shattuck v. Bal- 
com, 49 N.E. 87, 170 Mass. 245, 3 Prob. 
Rep.Ann. 443; Wright v. Gilson, 7 
Metc. 135. 


Mich.—Colby v. Wortley, 172 N.W. 
561, 205 Mich. 609. 


Miss.—MecDonald v. Chapman, 
So. 861, 129 Miss. 149; 


64 A. 
Smithers v. Hoop- 
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classes of beneficiaries,?* or equally between an in- 
In the absence of an inten- 
tion to the contrary, it is presumed that the testator 
intended each of several beneficiaries standing in the 
same relation to him to receive an equal interest 
Likewise, where a testa- 
mentary gift is to a class, the legatees will take equal 
shares*® unless an intention to the contrary clearly 
Moreover, in case of doubt the courts 
will, if possible, adopt the natural and reasonable 
rule of distribution?’ in favor of an equal distribu- 
tion among the testator’s children®® or heirs;4° how- 
ever, such construction will only be applied where 


dividual and a elass.34 


with each of the others.*® 


appears.$7 


the facts warrant and eall for it.*4 


Kelly, 35 So. 418, 83 Miss. 144. 


Mo.—Porter v. Gaines, 52 S.W. 376, 
151 Mo. 560; Garesche v. Levering 
Inv. Co., 48 S.W. 653, 146 Mo. 436, 46 
L.R.A. 232, 4 Prob.Rep.Ann. 186; Rix- 
es Stuckey, 31 S.W. 770, 129 Mo. 


N.H.—Sumner v. American Home 
Missionary Soc., 10 A. 616, 64 N.H. 
821; Rollins v. Rice, 59 N.H. 493; Til- 
COMM Vee OULtOIM es oa. UNeEt. alle 


N.J.—Smith v. Curtis, 29 N.J.Law 
345; Merrian v. Dunham, 50 A. 235, 62 
N.J.Eq. 567. 


N.Y.—In re Turner’s Will, 136 N.Y. 
S. 512, 152 App.Div. 231 [mod on oth- 
er grounds 101 N.E. 905, 208 N.Y. 261, 
Ann.Cas.1914D 245]; Mitchell Vv. 
Mitchell, 134 N.Y.S. 716, 149 App.Div. 
897; In re Sholtes’ Will, 236 N.Y.S. 
218, 134 Mise. 558; In re Van Doren, 
1387 N.Y.S. 420, 77 Misc. 44, 9 Mills 
Surr. 290 [appeal dism 138 N.Y.S. 
1147, 153 App.Div. 914]; In re Mer- 
ritt’s Estate, 180 N.Y.S. 877; Win- 
throp v. McKim, 51 How.Pr. 323 [rev 
on other grounds 6 Hun 59 (rev 66 
INDY, 6625); Morrell v- Dickey; 1 
Johns;Ch. 1153. 


N.C.—Yelverton v. Yelverton, 135 S. 
BE. 632, 192 N.C. 614; Cecil v. Cecil, 
92 S.E. 158, 173 N.C. 410; Jones v. My- 
atts 69) S.B1355.153) N.C. 22255 Clark 
Wen Benton, 32-8... 555), 124 NC 197> 
Holman v. Price, 84 N.C. 86, 37 Am.R. 
614; Hester v. Hester, 37 N.C. 330; 
Wilder v. Mixon, 17 N.C. 10. 


Ohio.—Moon v. Stewart, 101 N.E. 
344, 87 OhioSt. 349, 45 L.R.A.N.S. 48, 
Ann.Cas.1914A 104; Brasher v. Marsh, 
15 OhioSt. 103. 


Pa.—In re Donohoe’s Estate, 127 A. 
625, 282 Pa. 254; In re. Thompson’s 
Hstate, 85 A. 104, 237 Pa. 165; In re 
McDowell’s Hstate, 45 A. 419, 194 Pa. 
624; Christy v. Christy, 29 A. 781, 162 
Pa. 485; Wettengel v. Gormley, 28 A. 
934, 160 Pa. 559, 40 Am.S.R. 733; In 
re Penney’s Estate, 28 A. 255, 159 Pa. 
846; In re Croll, 26 Pa.Dist. 873. 


R.I.—Winsor v. Brown, 136 A. 434, 
48 R.I. 200; In re Melcher, 54 A. 379, 
24 R.I. 575; Smith v. Greene, 35 A. 
148, 19 R.I. 558, 1 Prob.Rep. Ann, 591; 


dah ies Petitioner, 24 A. 146, 17 R.I1. 
642, 
S.C.—Mobley v. Mobley, 67 S.E. 556, 


85 S.C. 319. 


Tenn.—Smith v. Smith, 64 S.W. 483, 
108 Tenn. 21; Brown v. Crawford, 
Humphr. 164. 


Va.—Siron v. Ruleman’s Ex’r, 
Gratt. (73 Va.) 215. 

Eng.—In re Dale, [1931] 1 Ch. 357. 

Ont.—Re Lunness, 17 Ont.W.N. 186. 


fa] Scheme of equality—If a 
leading feature of a will is equality 
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Where, in a leg- 


or impartiality, the courts will lean, 
in case of a doubtful clause, to a con- 
struction carrying out the equality 
scheme. Daboll v. Daboll, 125 A. 253, 
101 Conn. 142. 


[b] Effect of particular terms.— 
The words “share and share alike” 
and ‘‘to be equally divided between 
them,” when added to a legacy to 
several persons, do not alter the char- 
acter thereof, but only express what 
the law would imply without them. 
Succession of Maus, 149 So. 466, 177 
La. 822. ‘ 


[c] Husband and wife codevisees 
with another.—Under a devise to a 
husband and wife and a third person, 
the husband and wife together should 
take a share equal to that of such 
third person. Hall v. Stephens, 65 
Mo. 670, 27 Am.R. 302. 


Expressions of equality indicating 
division per capita see infra § 1313. 


33. Ala.—Blakeney v. Du Bose, 52 
So. 746, 167 Ala. 627. 


Ind.—Henry v. Thomas, 20 N.E. 519, 
118 Ind. 23; Laisure v. Richards, 103 
N.E. 679, 59 Ind.App. 301. 


Iowa.—In re Whittaker’s Estate, 
157 N.W. 135, 175 Iowa 718. 


N.H.—Brown v. Philbrick, 104 A. 
TSS ste NeEe 69 de Merrily. Curtis; 739 
A. 9738, 69 N.H. 206. 


N.Y.—in re Keogh, 98 N.Y.S. 433. 


Ohio.—Moon v. Harness, 33 OhioCir. 
CESSis 


[a] Where one is member of two 
classes named, such as a niece of both 
the testatrix and her former husband, 
and the will gives to the nieces of 
both the testatrix and her former hus- 
band, she takes only a single share. 
Campbell v. Clark, 10 A. 702, 64 N.H. 
328. 


34. In re Ghriskey’s Estate, 93 A. 
824, 248 Pa. 90. 


[a] “Between.”—Where a will di- 
rects that a gift be divided “between” 
one individual named and a class, the 
division is to be made by moieties, 
unless a contrary intention can be de- 
rived from the will. In re Ghriskey’s 
Estate, 93 A. 824, 248 Pa. 90. 


85. lLaisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301; Eberts v. Fish- 
er, 7 N.W. 211, 44 Mich. 551; Plum- 
mer’s Hstate, 26 Pa.Dist. 68. 


As taking per capita and not per 
stirpes see infra § 1317. 


36. Cal.—De Laurencel v. De 
Boom, 7 BP: 758, 67 Cal. 8623. Im re 
Zilke’s Estate, 1 P.(2d) 475, 115 Cal. 
App. 63. 


Ind.—Laisure v. Richards, 103 N.E. 
679, 56 IndvApp: 301: 


Me.—Strout v. Strout, 104 A. 577, 


[§ 1302 


acy to more than one person, there is no definition of 
the proportion in which they are to take, they take 
equally ;#2 however, it has been held that, where the 
gift is to two classes of different degrees of relation- 
ship to the testator, it is to be presumed ordinarily 
that the two classes should not benefit equally un- 
less the will clearly indicates such to have been the 
testator’s desire.*% 


Where same thing is given to two persons sepa- 
rately in different parts of the same will in the same: 
words, they will take it in moieties.** 


Equality in value is generally deemed to have been 
intended by a direction for an equal division.*® 


117 Me. 357. 


Mass.—Green v. Hussey, 
798, 228 Mass; 537. 


117 N.E. 


N.Y.—In re Title Guarantee & 
Trust Co., 144 N.Y.S. 889, 159 App. 
Div. 803 [mod 142 N.Y.S. 1080, 81 


Mise. 106, 10 Mills Surr. 428, and aff 
106 N.E. 1043, 212 N.Y. 551]. 


R.I.— Hazard v. Stevens, 88 A. 980, 
36 RAL. 90: 


[a] Gaw presumes that the testa- 
tor, when he bequeaths a fund gen- 
erally to a class, intends that mem- 
bers shall share equally, that being 
the legai meaning of such bequest. 
ee v. Strout, 104 A. 577, 117 Me. 
of. 


[b] Where personal property was 
beaueathed to a class, it should be di- 
vided in equal shares among the mem- 
bers of the class living and the ex- 
ecutors or administrators of those de- 
ceased. Hazard v. Stevens, 88 A. 980, 
36 R.I. 90. 


37. In re Title Guarantee & Trust 
Co., 144 N.Y.S. 889, 159 App.Div. 803 
{mod 142 N.Y.S. 1070, 81 Misc. 106, 
10 Mills Surr. 428, and aff 106 N.E. 
1043, 212 N.Y. 551]. 


338. Just, natural, and reasonable- 
dispositions favored generaily see su- 
pra § 1152. 


39. Conn.—Beit v. Beit, 119 A. 144, 
98 Conn. 274. 


N.Y.—In re Harden, 164 N.Y.S. 1014, 
177 App.Div. 831 [aff 117 N.B. 1069, 
221 N.Y. 643]; Nolan v. Nolan, 154 
N.Y.S. 355, 169 App.Div. 372, 15 Mills 
Surr. 455. 


N.C.—Carroll v. Herring, 
892, 180 N.C. 360 [cit Cyc}. 


Pa.—Reynolds’ Est., 29 Pa.Co. 369. 


g Enea Man gluon v. Hall, 10 Jur.N. 


40. Muir v. Richardson, 256 S.W. 
727, 201 Ky. 357. 


[a] Disproportion.—When there is 
doubt and the extent or value of 
shares devised is clearly dispropor- 
tionate, that interpretation will be 
given which will equalize the heirs 
as nearly as possible. Muir v. Rich- 
ardson, 256 S.W. 727, 201 Ky. 357. 


41. Muir v. Richardson, supra; 
Carroll v. Herring, 104 S.B. 892, 180 
N-C., 360° [eit) Cyc]. 


42. In re Helling, 147 N.Y.S. 799; 
84 Mise. 684. 


43. Bayley v. Lawrence, 118 N.Y.S. 
286, 133 App Div. 888 [aff 91 N.B. 1110, 
LOT ING Yen O9iSale 


44, Wield v. Eaton, 16 N.C. 283. 


Gift of whole to several as creating 
tenancy in common see infra § 1649. 


45. Colo.—Haines y. Christie, 66 
P. 8838, 28 Colo, 502. 


104 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1802-1303] 


Equality between forced heirs is generally favor- 
ed unless the testator has unequivocally expressed 


a contrary intention.*® 


[§ 1303] ¢. Partition and Equalization of Shares. 
The shares or portions of the beneficiaries under the 
will should be partitioned or equalized in the manner, 
if any, provided by the will,*? unless the testator’s 
directions are so uncertain that the court eannot 
follow them;* but even if the testator’s intention 
cannot be effectuated to its full extent, it should be 
followed as far as possible.4® Thus, if the will man- 


Ga.—Jordan v. Miller, 47 Ga. 346. 


I1].—Arnold v. Arnold, 156 N.E. 758, 
325 Ill. 500; Biackmore v. Blackmore, 
58.N.E. 410; 187 Tl; 1:62- 


Ky.—Reed v. Sims’ Guardian, 4 Ky. 
L, 982. 


-N.C.—Lee v. Montague, 91 S.E. 834, 
173 N.C. -226. 


epeoy We v. Mace, 36 OhioSt. 


$.C.—Sanderson v. Bigham, 19 S.E. 
71,,40.-S:C. 501. 


{a] Present value of a legacy pay- 
able at a definite future date should 
be taken in determining the owelty 
under the terms of the will. Jiutton 
v. Safe Deposit & Trust Co. of Bal- 
timore, 133 A. 308, 150 Md. 539. 


{[b] Time of valuation—Where 
the controlling purpose of the testa- 
tor is to give each beneficiary an 
equal portion of his estate, it is nec- 
essary that the legacies bequeathed 
be valued as of the date of his death, 
and not as of the date of execution. 
Mears vy. Wharton, 5 Tenn.Civ.A. 329. 


Constraction to favor equality 
bee indicated generally see supra 
$1152. 


46. Succession of Maltry, 109 So. 
827, 161 La. 1032. 


47. Conn.—Howard v. Howard, 19 
Conn. 318. 

Ga.—Cock v. Lipsey, 96 S.E. 628, 148 
Ga. 322. 


Ky.—Bennett v. Bennett, 136 S.W. 
878, 143 Ky. 380. 


La.—Marshal v. 
695, - 

Md.—Hutton v. Safe Deposit & 
Trust Co. of Baltimore, 133 A. 308, 
150 Md. 539; Howard’s Case, 1 Bland 
366. 

Mass.—Leonard v. Haworth, 51 N. 
E. 7, 171 Mass. 496; Pond v. Hopkins, 
27 N.E. 517, 154 Mass. 38. 


Mo.—Watson v. Watson, 
543, 110 Mo. 164. 


N.Y.—Brussel v. Deitsch, 179 N.Y.S. 
708, 190 App.Div. 368; In re Harden, 
164 N.Y.S. 1014, 177 App.Div. 831 [aff 
117:.N.E. 1069]; In re Feeney’s Will, 
204 N.Y.S. 399, 123 Misc. 78; In re 
Merritt’s Estate, 180 N.Y.S. 877. 


Oki.—In re Friss’ Will and Estate, 
149 P. 1176, 45 ‘Okl. 399. 


Pa.—In re Williamson’s Estate, 153 
A. 765, 302 Pa. 462; Fletcher’s Estate, 
15 Pa.Dist.&Co. 541; Price’s Estate, 
6 Pa.Dist.&Co. 371. 

Va.—Starke v. Berry’s Ex’rs, 88 S.E. 
68, 118 Va. 706. 

W.Va.—Berry v. Squires, 122 S.E. 
165, 95 W.Va. 713; Houser v. Ruffner, 
18 W.Va. 244. 

Eng.—In re Mansel, 
352. 

fa] Failure to follow directory 
provision—wWhere a provision of a 


Marshal, 5 Mart. 


19S.W. 


[1930] 1 Ch. 
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will requested the executors to have 
the property of the estate, and of an- 
other estate in which some of the 
children of the testator had an inter- 
est valued by competent persons ap- 
pointed by them, to determine the 
extent of the interests of the other 
children in land devised, being di- 
rectory only, the failure of the ex- 
ecutors to have the valuation made 


‘does not defeat the rights of the lat- 


devise. 
Co., 


ter children under’ such 
Northrop v. Columbian Lumber 
186 F. 770, 108 C.C.A. 640. 


[b] Time of ascertainment of 
share. — Where a testator provided 
that certain residuary legatees should 
receive at least half of his estate, the 
estate as it existed at the time of 
the testator’s death is the controlling 
factor, and the half is to be ascer- 
tained as of that time and not post- 
poned until after the death of a life 
beneficiary. Wechsler v. Drey, 197 N. 
Y.S. 458, 203 App.Div. 692. 


[c] Accounting between devisees. 
—The fact that a testator in making 
devises to his sons placed a valuation 
on the property devised, where the 
will provides that any property re- 
maining undisposed of shall be equal- 
ly divided between them, does not in- 
dicate an intention that there shall 
be an accounting between them _ to 
equalize the value of the devises. By- 
bee v. Bybee, 35 S.W. 904, 18 Ky.L. 
189. 

{d] Interest on advancements.— 
(1) Interest is not charged usually 
against the beneficiaries receiving ad- 


vancements before equalization 
(Marshal v. Marshal, 5 Mart. (La.) 
695; Hosmer v. Sturges, 31 Ohio St. 


657); (2) certainly not of unproduc- 
tive property (Nelson v. Wyan, 21 Mo. 
347). 


48. See case infra this note. 


[a] Void for uncertainty. Where 
it is impossible to determine in what 
parts of the whole tract certain 
shares of a given number of acres are 
to be located, and the length and 
breadth each tract is intended to have 
is unascertainable from the will, the 
directions for such a division is void 
for uncertainty. Ehle’s Will, 41 N. 
W. 627, 73 Wis. 445. 


Certainty and definiteness as to 
shares see supra § 1301. 


49. In re Kelly’s Estate, 
620, 112 Cal.App. 758. 


[a] Casting lots—-Where a will 
provided “let H. and I. shake dice for 
the diamond ring,” and H died before 
this was done, it being clearly the in- 
tention of the testator that one of the 
two named persons should take the 
ring, the survivor will get it. In re 
Kelly’s Estate, 297 P. 620, 112 Cal. 
App. 758. 


50. Ala.—Moore v. Dudley, 2 Stew. 
170. 


N.Y.—Goodwin v. Coddington, 48 N. 
BH. 729, 154 N.Y. 283. 


Ohio.—Meyer v. Karp, 26 Ohio N.P. 
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certain property designated for that purpose,° 
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ifests such intention, a gift must be in the same pro- 
portion as a prior gift,>° or in,the same manner and 
proportion as provided for in the will of another. 
In order to arrive at a proper equalization or distri- 
bution, the share of one beneficiary may be charged 
with any excess above its proper proportion,®? and 
specific property given to a beneficiary may be in- 
cluded in his share,®* unless a contrary intention is 
manifest. Where the will so directs, the shares of 
one or more beneficiaries should be equalized from 


51 


55 


and 


N.S. 192. 


Pa.—In re Clarke’s Estate, 82 Pa. 
rhein In re Porter’s Estate, 77 Pa. 

Vt.—Lyman v. Morse, 37 A. 1047, 
CO MVtaoe oe 


Pro rata gifts of residue see infra 
§ 1310. 


51. Smith v. Judge, 298 P. 651, 133 
Kan. 112 [reh den 1 P.(2d) 79, .133 
Kan. 453]; In re Barlow’s Will, 258 
N.Y.S. 451, 144 Mise. 210. 


52. Conn.—Angus v. Noble, 46 A. 
ate 73 Conn. 56, 5 Prob.Rep.Ann. 


Rear ae Be h v. Miles, 2 Del.Ch. 


Ga.—Jordan v. Miller, 47 Ga. 346. 


ae ee v. Dudley, 57 N.C. 
Pa.—Stelwagon’s Est., 17 Pa.Dist. 


609; In re Horning’s Estate, 26 Pittsb. 
Leg.J.N.S. 327, 43 Pittsb.Leg.J. 327. 


S.C.—Rutledge’s Trustees v. Rut- 
ledge’s Adm’x, 13 S.C.Eq. 201. 


53. Martin v. McConnell, 29 Ga. 
204; Ellis v. Dick, 46 N.E. 710, 165 
Ill. 687, 2 Prob.Rep.Ann. 133 [aff 67 
Ill.App. 455]. 


Specific gift as included in share 
of residue see infra § 1309. 


54. Holtzman’s Hstate, 2 Woodw. 
(Pa.) 472; Couch v. Eastham, 3 S.E. 
3, 29 W.Va. 784. 


55. Ga.—Rowland v. Mathews, 113 
S.E. 442, 153 Ga. 849. 


Iowa.—Sperry v. Sperry, 102 N.W. 
491, 126 Iowa 503; Kyne v. Kyne, 
48 Iowa 21. 


Ky.—Bennett v. Bennett, 136 S.W. 
878, 143 Ky. 380; Hieatt v. Tucker, 
53 S.W. 660, 21 Ky.L. 984. 


N.Y.—Saul v. Swartz, 98 N.Y.S. 549, 
112 App.Div. 511. 


N.C.—Owen v. Owen, 45 N.C. 121; 
Jones v. Williams, 37 N.C. 531. 


Pa.—Weber’s Appeal, 17 Pa. 474; 
Schneider’s Appeal, 16 Pa. 407. 


ie a aa Vv. Eraser, 3) -SsC.Ea: 
Tenn.—Wirt v. Cannon, 4 Coldw. 
alate 


Va.—Calloway v. 
Rand. (25 Va.) 181. 


W.Va.—Berry v. Squires, 
165, 95 W.Va. 713. 


[a] Date of distribution of shares 
equalized from certain property.—(1) 
Under provisions of a will, the date of 
division of property held to be the 
time as of which equalization is to be 
made see Marshal v. Marshal, 5 Mart. 
(La.) 695; Bolton v. De Peyster, 25 
Barb. (N.Y.) 539; Priester v. Priester, 
33 S.C.Eq. 361; Rainsford v. Rains- 
ford, 17 $.C.Eq. 385. (2) Wills under 
the provisions of which: the value at 
the date of the making of the will is 
held to be the test see Oglesby v. 


Langhorne, 4 


122 S.E. 
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the beneficiaries cannot refuse compliance with such 
direction simply because it will result in a diminu- 
tion of the value of devises.°® If the will designates 
no special method of distribution, the method pro- 
vided by law should be followed, that is, the prop- 
erty should be divided between the beneficiaries by 
the voluntary act of the parties themselves,®’ or fail- 
ing in that, the aid of the court should be invoked 
and the property partitioned in kind, if possible,°® 
otherwise it should be sold and the proceeds distrib- 
uted.°® 


Individual or collective gifts. Where a portion of 
the estate is given to several persons, the court will 
effectuate the intention of the testator as disclosed 
by the will and surrounding circumstances, and ei- 
ther give each of such beneficiaries the full amount 
or portion,®® or else give the portion to those de- 
seribed, collectively and not individually.®? 


Excess or deficiency. Where the whole amount of 
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the property devised exceeds that described in the 
will as owned by the testator, and it is clear that he 
intended to dispose of his whole estate, the excess 
should be apportioned among the devisees in propor- 
tion to the number of acres given each in the will.®* 
Similarly, where the will shows that the testator de- 
vising land supposed it to be larger than it was in 
fact, the devisees will take in the proportion that 
the acreage of each tract devised to individual dey- 
isees bears to the acreage of the whole tract had 
it contained the supposed acreage.®? 


[§ 1304] d. Share Governed by Statutes of De- 
scent and Distribution.¢¢ Wherever by the terms of 
a devise or bequest resort must be had to the statutes 
of descent and distribution for the purpose of ascer- 
taining the beneficiaries, as where the devise or be- 
quest is to heirs or distributees,®° or simply aceord- 
ing to law,°® the beneficiaries take in such propor- 
tions as are fixed by the statute in case the testator 


Oglesby, 30 Ga. 348; Dugan v. Hol- 


lins, 4 Md.Ch. 189. 


{b] Walue as ascertained by court 
of testator’s domicile is to govern. 
Colwell v. Miles, 2 Del.Ch. 110. 


56. Bennett v. Bennett, 136 S.W. 
878, 143 Ky. 380. 


57. Garesche vy. Levering Inv. Co., 
48 Sw. 653, 146 Mo. 486, 46 L.R.A. 
232, 4 Prob.Rep.Ann. 186; Jones v. 
Myatt, 69 S.E. 135, 153 N.C. 225. 


58. Pinney v. Bissell, 7 Conn. 21; 
Garesche v. Levering Inv. Co., 48 S. 
W. 658, 146 Mo. 4386, 46 L.R.A. 232, 4 
Prob.Rep.Ann. 186; Crick’s Estate, 35 
Pa.Super. 39; Oakes v. Dickerson, 
126 S.E. 670, 141 Va. 726. ° 


59. Garesche v. Levering Inv. Co., 
48 S.W. 653, 146 Mo. 436, 46 L.RA. 
232, 4 Prob.Rep.Ann. 186. 


60. Del.—Delaware Trust Co. v. 
Zinn, 149 A. 304, 17 Del.Ch. 107. 


Ill. Jenne v. Jenne, 111 N.E. 540, 
271 Ill. 526. 


N.J.—McLaughlin v. McLaughlin, 


(Ch:)) 39 _A. 5205) Case vy.” Hasse,793 
APIS so Ne bo 170s 2 Laylor: tv. 
Tolen, 38 N.J.Hq.-91. 


Ohio.—Meyer v. Karp, 26 Ohio N.P. 
Nese 192. 


Pa.—In re Koenig, 28 Pa.Dist. 397. 


[a] Illustrations. — (1) Where 
the testator leaving an estate of about 
twelve thousand dollars by an item 
gave the sum of five hundred dollars 
to seven first cousins, naming each 
on a separate line without any con- 
junction between their several names, 
it was held that he intended the bene- 
ficiaries each to receive five hundred 
dollars. In re Koenig, 28 Pa.Dist. 
397. (2) A legacy ‘“‘to the Rochester, 
New York, Theological Seminary and 
to Hamilton Theological Seminary, 
$10,000,” is a legacy of that amount 
to each. Taylor v. Tolen, 38 N.J.Eq. 
91. 


61. 
359. 


Iowa.—Gilmore v. Jenkins, 106 N. 
W. 198, 129 Iowa 686, 6 Ann.Cas. 1008, 
11 Prob.Rep.Ann,. 506. 


La.—Sueccession of Irby, 
59, 174 La. 558. 

Mich.—Mann v. Hyde, 39 N.W. 78, 
71 Mich. 278. 


N.Y.—In re Myhill, 134 N.Y.S. 467, 
149 App.Div. 404; De Nottbeck v. 


Ind.—Butler v. Moore, 94 Ind. 


141 So. 


Astor, 16 Barb. 412 [aff 13 N.Y. 98]. 


S.D.—In re Hurley’s Estate, 248 N. 
W. 194. 


62. Bennett v. Simon, 53 N.E. 649, 
152 Ind. 490. 


63. Wilson v. Bliss, 285 P. 534, 130 
Kan. 236. 


64. Widow’s share under statutes 
see infra § 1306. 


65. Cal.—Dickey v. Walrond, 253 
P. 706, 200 Cal. 335; In re Watts’ Es- 
tate, 198 P. 1036, 186 Cal. 102; In re 
Watts’ Estate, 175 P. 415, 179 Cal. 20; 
In re Robinson’s Estate, 115 P. 49, 
159 Cal. 608. 


Conn.—Angus v. Noble, 46 A. 278, 
73 Conn. 56, 5 Prob.Rep.Ann. 643. 


Ill.—Emery v. Emery, 156 N.E. 364, 


325 Ill. 212; Suiter v. Suiter, 154 N.E. 
337, 323 Ill. 519; Richards v. Miller, 
62 Ill. 417. 


Mass.—Ernst v. Rivers, 123 N.E. 
93, 233 Mass. 9; Upham v. Parker, 107 
N.E. 994, 220 Mass. 454; Thompson v. 
Thornton, 83 N.E. 880, 197 Mass. 273; 
Rand vy. Sanger, 115 Mass. 124; Bas- 
sett v. Granger, 100 Mass. 348. 


N.H.—Jones v. Bennett, 99 A. 18, 78 
NB 224; 


N.J.—Skinner v. Boyd, 134 A. 919, 
100 N.J.Eq. 355 [aff 130 A. 22, 98 N. 
J.Eq. 55]; In re Hubert, 133 A. 920, 
99 N.J.Eq. 886 [aff 129 A. 698, 98 N.J. 
Eq. 35). 


N.Y.—In re Samson’s Will, 178 N.E. 
557, 257 N.Y. 358; In re Doherty’s 
Will, 237 N.Y.S. 558, 227 App.Div. 265; 
Stack v. Leberman, 154 N.Y.S. 490, 
169 App.Div. 92, 15 Mills Surr. 414. 


N.C.—Yelverton v. Yelverton, 135 
S.E. 632, 192 N.C. 614; Freeman vy. 
Knight, 37 N.C. 72. 


Ohio.—Billman y. Billman, 158 N. 
BE. 12, 25 Ohio App. 242. 


Pa.—Dunlap’s Appeal, 9 A. 936, 116 
Pa. 500; Guth v. Butterwick, 76 Pa. 
Super. 118. 


R.I.—Newport Trust Co. v' Newton, 
1:39) “A= 793) 49 Ral, 293% 


S.C.—Templeton v. Walker, 24 S.C. 
Eq. 5438, 55 Am.D. 646. 


Vt.—In re Henry’s Will, 134 A. 632, 
99 Vt. 437, 49 A.L.R. 169. 


Eng.—Mortimer v. Slater, 7 Ch.D. 
322 [aff 4 App.Cas. 448]; Martin v. 
Glover, 1 Coll. 269, 28 Eng.Ch. 269, 63 
Reprint 414. 


fa] 


Where the testator gave a pecuniary 
legacy to M, whom he described as his 
niece, and then bequeathed the resi- 
due to his “heirs at law,’ according 
to the laws of succession, “including 
my niece above named, to share in 
this clause,” although M sustained 
no blood relationship to the testator, 
the wiil should be construed as enti- 
tling her to take a share of such resi- 
due, as an heir, she being regarded as 
taking as the sole child of a deceased 
brothér or sister. In re Robinson’s 
Estate, 115 P. 49, 159 Cal. 608. 


[b] Descent and not purchase.— 
A devisee taking the same quality of 
estate as he would have taken had the 
testator died intestate is in by de- 
scent, not by purchase. Yelverton v. 
Yelverton, 135 S.E. 632, 192 N.C. 614. 


[ec] Law governing.—The extent 
of the right of the husband of the 
devisee predeceasing the testatrix to 
take as heir the wife’s share of the 
remainder would be determinable by 
the law in force on the life tenant’s 
death, if heirs were then determina- 
ble, there being no language requir- 
ing a different interpretation. Hart- 
ford-Connecticut Trust Co. v. Law- 
rence, 138) A: 159; 106 Conn. 178, 


Construction of “heirs” 
see supra §§ 1241-1253. 


66. Cal.—In re Watts’ Estate, 175 
PATS el 79), Cal eave 


Conn.—Bridgeport City Trust Co. v. 
Shaw, 161 A. 341, 115 Conn. 269. 


Ga.—Lucas v. Parsons, 24 : 
71 Am.D. 147. une 


Ill.—Henkins v. Henkins, 122 N.B 
88, 287 Ill. 62; People v. ¢ [29 
N.E. 43, 286 lll. 511.> ATOM ee 


Ky.—Miller v. Miller, 1 Duv. 8. 


La.—Gueydan v. Montagne, 33° So. 
61, 109 La. 38. See Succession of Ser- 
res, 67 So. 356, 136 La. 531 (holding 
that, under Civ, Code art 1712, re- 
quiring the court to discover and fol- 
low the intention of the testator, and 
art 17138, providing that a disposition 
must be understood in the sense in 
which it can have effect rather than 
that in which it can have none, where 
a testator declares that the first leg- 
atee is his only child and he bequeaths 
to her all that the law requires, and 
gives the balance to her and another 
jointly, the first bequest is of the 
third of the estate reserved to an only 
child as a forced heir). 


Mass.—Crowell v. or Rapa, 154 N. 


generally 


One not heir taking as such.— !B. 397, 257 Mass. 492. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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had died intestate. 


feetuate it.67 


However, even where such lan- 
guage is used, if the will also indicates that a differ- 
ent distribution shall be pursued, the courts will ef- 
For example, when, as is frequently 
the case in a gift of personalty, the word “heirs” is 
employed merely te denote or identify those entitled 
to take under the statute of distributions, it does 
not mean that they shall take the proportions pro- 
vided by law,°® and in such a ease, if the will makes 
a gift to “heirs” in equal shares, the beneficiaries, 
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identified by the statute, will take equal shares un- 


der the will.®® 


statutory disposition.’° 


to other persons.*? 


the legal distribution.7? 


Minn. a(S re Johnson’s Estate, 99 


N.W. 212, 92 Minn. 8. 


+ N.J.—Sandford v. Stagg, 150 A. 187 
106 N.J.Eq:.' 71; Welsh’ v. Crater, 230 
N.J.Eq. 177 [aff 33° N.J.Eq. 3621; 
Quick’s Ex’r v. Quick, 21 N.J.Eq. 13; 
Scudder’s Ex’rs v. Vanarsdale, 13 
N.J.Eq. 109. 


N.Y.—Lawton v. Corlies, 27 N.E. 
847, 127 N.Y. 100; In re Slosson’s Es- 
tate, 149 N.Y.S. 797, 87 Mise. 517, 12 
Mills Surr. 506 [aff 152 N.Y.S. 690, 168 
App.Div. 891 (rev 110 N.E. 166, 216 
INBYog cco ale 


N.C.—Fort v. Fort’s Ex’rs, 4 N.C.. 


105. 


Ohio.—Elliott v. Shaw, 15 Ohio N. 
P.N.S. 81. 


Pa.—Baskin’s Appeal, 3 Pa. 304, 45 
Am.D. 641; Ashburner’s Est., 14 Pa. 
Co. 59. 


W.Va.—Houser v. Ruffner, 18 W.Va. 
244, 


Eng.—Fielden v. Ashworth, L.R. 20 
Eq. 410; Bullock v. Downes, 9 H.L. 
Casrel, 11 Reprint 627 [aff 25 Beav. 
54, 53 Reprint 556]; Ham’s Will, 2 
Sim.N.S. 106, 42 Eng.Ch. 106, 61 Re- 
print 281. 

[a] Statutory division limited to 
wife and son.—A wil] was held to de- 
clare that the testator’s grandchil- 


dren should take no share other than’ 


small legacies, while the residue of 
his estate should be divided between 
his wife and son according to the stat- 
utes as if they were his widow and 
his only heir at law, so that the wife 
received one third and the son two 
thirds of the personal property, as 
well as the land subject to the dower 
and homestead rights of the wife. 
Des Boeuf v. Des Boeuf, 113 N.E. 900, 
274 Ill. 594. 

67. Ill.—Richardson v. Trubey, 88 
N.E. 1008, 240 Ill. 476. 

Mass.—Jones v. Gane, 91 N.E. 129, 
205 Mass. 37. 

N.J.—Sandford v. Stagg, 150 A. 187, 
106 N.J.Eq. 71. 

N. Y.—New | York! Cent.’ R. Cov ‘v. 
First Nat. Bank, 133 N.E. 908, 232 N. 
Y. 330. 


Pa.—In re Frisbie’s Estate, 109 A. 
663, 266 Pa. 574; Ashburner’s Estate, 


14 Pa.Co. 59. 

S.c.—Templeton v. Walker, 24 S.C. 
Eq. 543, 55 Am.D. 646. 

[a] Intention to apply _ testate 


statute.—By her will, leaving her hus- 
band ‘‘whatever interest in my estate 


Nevertheless, where the will makes 
the statute the final standard for the distribution of 
the estate, the fact that the testator adds “in equal 
shares” does not manifest a purpose to modify such 
A provision giving to the 
beneficiary that which the statute of distribution 
would have allotted him will override specific gifts 
In case of doubt, that interpre- 
tation will be adopted which approximates closest to 


allows her,” 
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[§ 1305] e. As Affected by Nature of Property. 
The shares to which particular beneficiaries may be 
entitled may depend on the nature of the property 
in the estate, whether realty or personalty,*’? as 
where property is to go according to law.7# 
constituting the proceeds of real estate will ordinari- 
ly be distributed as personal estate and hence go to 
the beneficiaries entitled to the personalty*® unless 
the language of the will manifests an intention that 
it is to be distributed as real estate.7° 


[§ 1306] f. Widow’s Share."7 
been held that a testamentary provision that the 
testator’s widow “shall take all her legal rights” is 
so doubtful that resort must be had to other portions 
of the will to determine the share he intended her 
to have,’® it is generally held that, where the will 
gives to the widow “her lawful part,” “what the law 
or words of like purport, she is entitled 
thereunder to such part of the testator’s estate as she 


Money 


Although it has 


would have received if he had died intestate;7°® 


he may be entitled to under the laws 
and statutes of the state,’ the testa- 
trix intended her husband to have 
what he would take under the testate 
statute, she dying testate as to all of 
her property and making no provision 
for him by the will, rather than under 
the intestate statute. Richardson v. 
Trubey, 88 N.E. 1008, 240 Ill. 476. 


68. Freeman v. Knight, 37 N.C. 72; 
Ashton’s Estate, 19 A. 699, 134 Pa. 


eee Allen’s Estate, 19 Pa.Dist.&Co. 
[a] Defining of “lawful heirs” as 
the persons to whom real estate 


would descend in case of intestacy, 
by a will providing that in case of 
death of a legatee the bequest shall 
be paid to his lawful heirs, merely 
fixes the identity of the persons to 
take, and does not change the propor- 
tion in which they shall take to that 
for real estate. In re Barker, 174 N. 
Y.S. 230, 186 App.Div. 317. 


69. Skinner v. Boyd, 134 A. 919, 
100 N.J.Hg. 355 [aff 130 A. 22, 98 N.J. 
Eq. 55]; Freeman v. Knight, 37 N.C. 
72; Ashton’s Estate, 19 A. 699, 13 
Pa. 390: 


70. Thompson v. Thornton, 83 N.E. 
880, 197 Mass. 273. 


{a] “In equal shares” can be giv- 
en effect by interpreting the words as 
meaning with such equal regard to 
the rights of all of the heirs at law 
as the statute of distribution itself 
recognizes. Thompson vy. Thornton, 
83 N.E. 880, 197 Mass. 273. 


71. Murdoch y. Bilderback, 83 N. 
W. 1007, 125 Mich. 45; Kelly v. Reyn- 
olds, 39 Mich. 464, 83 Am.R. 418. 
And see Smith v. Sweringen, 26 Mo. 
551 (where a testator used language 
to indicate a child’s portion of his 
entire estate [‘“‘such portion of my 
landed estate as would have _ been 
their (or ‘her’) mother’s had she 
survived me and I had died intes- 
tate’], without reference to the de- 
ductions already made from it by his 
specific legacies to a daughter and to 
his executors for the payment of his 
debts, the intestacy to which the tes- 
tator alludes is intestacy as to the 
property of which he was then speak- 
ing and not as to that portion of 
his estate already devised). 

72. Burthe v. Denis, 31 La.Ann. 
568; Murdoch v. Bilderback, 83 N.W. 
1007, 125 Mich. 45; Woodward v. 
James, 22 N.E. 150; 115 N.Y. 346; 

73. La.—Gamble’s Succession, 23 
La.Ann. 9. 

Mich.—Gloede v. Rautenberg, 


120 


N.W. 989, 156 Mich. 381. - 
N.C.—Ellis v. Meadows, 84 N.C. 92. 


Ohio.—McDaniel v. Hayes, 6 Ohio 
N.P.N.S. 435. 


Eng.—Adair v. Maitland, 7 Bro.P.C. 
587, 3 Reprint 380, 3 Ves.Jr. 231, 30 
Reprint 984, 


[a]. Realty divided like personalty. 
—Under a devise “of my real and per- 
sonal estate [to the testator’s wife 
for life and after her death] to be di- 
vided between her and my poor rela- 
tions,” the real is to be divided like 
the personal estate. McNeilledge v. 
Barclay, 11 Serg.&R. (Pa.) 103. 


{b] Church pew.—A legatee of 
personalty may be entitled to the 
notes for the rent of a pew ina church 
while a devisee of the property is en- 
titled to the pew. Gamble’s Succes- 
sion, 23 La.Ann. 9. 


74, Brown v. Brown, 37 N.C. 309. 


Property bequeathed or devised ac- 
cording to law see supra § 1304. ~ 


75, (Burrilliv. Sheil) 2eBbarbiy CN). 
457; In re Fetrow’s Estate, 58 Pa. 
424; Rose v. Jessup, 19 Pa. 280. 


76, sttolland. jv, » Crutts ome Guay, 
(Mass.) 162; Brown v. Brown, 37 N. 
ee wel Stoner y. Zimmerman, 21 Pa. 

77. On renunciation of provisions 
of will see infra § 2440. 


78. Suiter v. Suiter, 154 N.E. 337, 
Siz Lee 19, 
79. Ala.—Barr v. Weaver, 31 So. 


488, 1382) Ala. 212. 
Del.—State v. Griffith, 5 Del. 109. 


Ill.—McCormick v. Hall, 168 N.E. 
900, 337 Ill. 232, 66 A.L.R. 1062. 


Iowa.—Marvick v. Donhowe, 182 N. 
W. 182, 191 Iowa 214. 


La.—Matthews v. Matthews, 13 La. 
Ann. 197. 


Mass.—Springfield Safe Deposit & 
Trust Co. v. Rogers, 136 N.E. 612, 242 
Mass. 550. 


Minn.—In re Martin’s Estate, 207 N. 
W. 618, 166 Minn. 269; In re John- 
son’s Estate, 99 N.W. 212, 92 Minn. 
8; Johnson v. Johnson, 21 N.W. 725, 
32 Minn. 513. 


N.J.—Adamson vy. Ayres, 5 N.J.Eq. 
349. 

N.Y.—O’Hara v. Dever, 3 Abb.Dec. 
407, 2 Keyes 558, 2 Abb. ’Pr.N.S. 418; 
Bowne v. Colt, 157 N.Y.S. 417, 171 App. 
Div. 409, 17 Mills Surr. 41 [appeal 
dism 123 N.B. 741, -226° N.Y.'658]; In 
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moreover, it has been held that, in case of doubt as 
to what portion of his estate the testator intended 
to give his widow, the doubt must be resolved in her 
favor,®° to give her all to which she would have been 
The testator, how- 
ever, may make specific provision for her, under 
which provision she may be entitled to a specific 
share of the property,®? such as a certain interest for 
hife,S* an equal share with others,** or specific arti- 
‘eles;8® and her share may be irrespective of charg- 
Furthermore, the testator may make a specific 
bequest to his widow in addition to the share he wills 
her by reference to the intestate laws.87 


entitled had he died intestate.$1 


es. 8° 


re Golder’s Will, 30 Hun 441; Matter 
of Mersereau, 77 N.Y.S. 329, 38 Misc. 
208, 3 Mills Surr.. 117. 


N.C.—Marrow vy. Marrow, 45 N.C. 
148. 


Ohio.—Foster v. Clifford, 101 N.E. 
269, 87 Ohio St. 294, Ann.Cas.1915B 


65 [overr Clifford v. Foster, 14 Ohio 
Cir.Ct.N.S. 391, 33 Ohio Cir.Ct. 429]. 


Pa.—In re Erk’s Estate, 166 A. 656, 
311 Pa. 185; In re Morris’ Estate, 147 
A. 840, 298 Pa. 25; Stineman’s Appeal, 
34 Pa. 394; Oswald v. Kopp, 26 Pa. 
516; In re Miller’s Estate, 17 Pa.Dist. 


&Co. 127; Beckman’s Hstate, 13 Pa. 
Dist.&Co. 42; Carter's Hst., 15 Pa. 
Dist. 783; Wagner’s Hst., 15 Pa.Dist. 


710; Wagner’s Estate, 23 Lanc.L.Rev. 
166. 

Tenn.—Paine ive 
Humphr. 402. 

Va.—Page v. Page, 2 Rob. (41 Va.) 
424; Newton v. Poole, 12 Leigh (39 
Va.) 112; Overton v. Maben, 10 Leigh 
(37 Va.) 609. J 
W.Va.—Houser v. Ruffner, 18 W.Va. 
4, 


Gupton, 11 


24 

[a] Word “secured,” in a will giv- 
ing to the testator’s wife a part of 
the estate secured to her by the laws 
of distribution, refers to the portion 
of which the husband could not de- 
prive his wife by his will. Foster v. 
Clifford, 101 N.E. 269, 87 Ohio St. 294, 
Ann.Cas.1915B 65. 


Shares governed by law of distribu- 
tion generally see supra § 1304. 
Widow not “heir” see supra § 1247. 


Widow not “next of kin” see su- 
pra § 1254. 

&0. Marvick v. Donhowe, 182 N. 
W. 182, 191 Iowa 214. 


81. Marvick v. Donhowe, supra. 

22. D.C.—Marden vy: Hopkins, 47 
App.D.C. 202. 

Ill._—Gardner v. Baxter, 127 N.HE. 


(17; 293 Ill. 547. 
Ind.—White v. Allen, 81 Ind. 224. 


Ky.—Weideman v. Weideman, 201 
S.W. 467, 180 Ky. 100; Goddard’s Ex’x 
v. Goddard, 170 S.W. 176, 160 Ky. 759 
[reh den and op extended 174 S.W. 
743, 164 Ky. 41]; Talbott v. Rogers, 
139 S.W. 858, 144 Ky. 678; 
Red, 4 Dana 158. 


La.—Matthews v. Matthews, 13 La. 
Ann, 197: 


Mich.—Hansbarger v. Hansbarger, 
172 N.W. 577, 206 Mich. 281. 


Baker v. 


N.J.—Pursel v. Pursell, 14 N.J.Eq. 
514, 

N.Y.—In re Sharp, 149 N.Y.S., 470, 
86 Mise. 569, 12 Mills Surr. 336; In 
re Mead’s Will, 190 N.Y.S. 123, 115 
Misc. 481. 


N.C.—Meadows v. Moore, 58 N.C. 54. 
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tion.88 


The tes- 


Pa.—Barnett’s Appeal, 104 Pa. 342; 
Snider’s Est., 4 Pa.Dist. 515. 


S.C.—Cannon v. Raine, 5 S.C.Eq. 38. 


Wis.—In re Eastman’s Estate, 24 
Wis. 556. 


Sask.—In re Cooper, 3 Sask.L. 196. 


[a] Sum subject to dower.—The 
provision of a will, ‘I give, devise and 
bequeath the sum of one dollar to my 
beloved wife K SS 
ject to her rights and dower inter- 
ests allowed her by statute,” shows 
an intention to give the wife the sum 
of one dollar and no more, rather than 
such share of the estate as would 
have been awarded to her under the 
statutes, if the testator had died in- 
testate. In re Fay’s Mstate, 196 N. 
W. 42, 196 Iowa 1099. 


_[b] Sum equal to dower.—A will 
giving the wife a sum equal to her 
“dower” in realty and personalty i% 
a gift of a cash sum equal to one 
third of the realty and personalty in 
lieu of statutory rights, the term 
“dower” being used synonymously 
with ‘‘widow’s interest” or “widow's 
right,” and not, in a technical sense, 
applicable to a one-third interest in 
realty only. In re White’s Estate, 
220 N.Y.S. 575, 219 App.Div. 502 [aff 
157 N.E. 868, 245 N.Y. 587]. 


[ec] Where bequest to widow in- 
cludes policies of insurance made 
payable to her on the testator’s death, 
the amount of such policies is not to 
be added to the estate before deter- 
mining the widow’s half of such es- 
tate which she is given by the will. 
Matter of Duncombe, 3 Ont.L. 510. 


[da] Community property.—(1) 
Where a testator wills half of his 
estate, wholly community property, 
to his widow, she takes three fourths 
of the whole, under the rule that, in 
the absence of a contrary provision, 
a widow takes one half of the com- 
munity property by survivorship plus 
whatever else the will may give her. 
In re Rossi’s Hstate, 146 P. 430, 169 
Cal. 148. (2) A provision that “my 
wife shall take a one half of the com- 
munity property to which she is en- 
titled under the laws of the State of 
California” the remaining one half 
to be distributed to testator’s wife 
and others, the latter one half applies 
only to what remains after the wife's 
one half, according to the laws of 
California, is deducted, and it does 
not include property outside of that 
state. In re Hisey’s Hstate, 289 P. 
889, 106 Cal.App. 678. Disposition of 
community property generally see 
supra § 118 in 68 C.J. Election by 
widow when husband disposes of com- 
munity property see infra § 2351. 


Widow receiving sum under ante- 
nuptial contract not “legatee here. 
inbefore mentioned” see infra § 1310. 


&3. Ala.—Blakeney vy. Du Bose, 52 


[§ 1307] g. Income. 
rection to the contrary in the will, the beneficiaries 
have the same interest in the income, rents, and prof- 
its of the property given to them as they have in the 
property itself.8° 
come after the payments of gifts of income to the 
support and maintenance of certain beneficiaries will 
depend on the intention of the testator.°? 


[§§ 1306-1307 


tator’s devise of land on which his wife’s right of 
dower attaches is presumed to be made subject to 
the right of dower unless the contrary appears on 
the face of the will, or by the strongest implica- 


In the absence of a clear di- 


The disposition of the surplus in- 


So. 746, 167 Ala. 627. 


Ga.—Baker v. Citizens’ & Southern 
Natinal Bank, 165 S.E. 21, 175 Ga. 

Ky.—Weideman v. Weideman, 201 
S.W. 467, 180 Ky. 100; Wilson yv. Wil- 
son, 4 T.B.Mon. 159. 


Mich.—Gloede vy. Rautenberg, 
N.W. 989, 156 Mich. 361. 


N.Y.—Meyer vy. Cahen, 18 N.E. 852, 
111 N.Y. 270; In re Goodwin’s Estate, 
159 N.Y.S. 111, 95 Misc, 461. 


Pa.—In re Frisbies’ Hstate, 109 A. 
663, 266 Pa. 574; Langfeld’s Estate, 
4 Pa.Co. 82. 


R.I.—Bowen v. Payton, 14 R.I. 257. 


W.Va.—Dolan v. Eskridge, 69 S.E. 
855, 68 W.Va. 393. 


84. Ga.—Grote v. Pace, 71 Ga. 231. 


Til.— Gardner v. Baxter, 127 N.B. 
TER 2938 TNs b4t: 

Ky.—Ganaway v. Ganaway’s Adm’r, 
56 S.W.(2d) 4, 246 Ky. 722. 

Mass.—Willard v. Ware, 
263. 

Sask.—In re Tucker, 3 Sask.L. 473. 

85. Rodgers v. Rodgers, 7 Watts 
(Pa.) 15; Overton y. Maben, 10 Leigh 
(37 Va.) 609. 
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86. Ind.—Dean y. Lyon, 8 Ind. 71. 

Mass.—Bardwell v. Bardwell, 10 
Pick. 19. 

N.C.—Meadows vy. Moore, 58 N.C. 


54. 
R.I.—Addeman y. Rice, 31 A. 429, 
U9” Fea 302 


Sask.—In re Cooper, 3 Sask.L. 186. 


87. In re Miller’s Estate, 17 Pa. 
Dist& Cota. 


&8. Cunningham y. Shannon, 25 S. 
C:Hq. 135. 


89. Ga.—Rachels v. Wimbish, 
Ga. 214. 


Mass.—Goddard v. Whitney, 3 N.E. 
30, 140 Mass. 92. 


N.Y.—In re Hoyt’s Estate, 11 N.Y. 
S00 


N.C.—Simpson v. Spence, 58 N.C. 
208; Marrow v. Marrow, 45 N.C. 148; 
Maclin v. Smith, 37 N.C. 371. 


Va.—Stinson yv. Day, 1 Rob. 
Va.) 435. 


Sask.—In re Tucker, 3 Sask.L. 473. 


90. Speckart v. Schmidt, 190 F. 
499 0 e111 €.CrAS Fak Cholding.”, that: 
where the testator bequeathed to his 
wife and to his son and daughter each 
an undivided one third of all of his 
property, declaring that all revenues 
arising from the property bequeathed 
to the children should “go to” the 
wife until the children became of age 
or should reach majority, according 


31 


(40 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ai 


§§ 1308-1309] 


{§ 1308] h. Right of Selection.®! 
aries may be given directly a right to select their 
shares,°? or the right of selecting or fixing their 
shares may be placed in the discretion of the execu- 
tors,°* or other described persons.°* Where no right 
to select is given by the will or is to be implied from 
the nature of the oift, obviously a beneficiary has no 
right, independent of a private Be Teemen to make 


a Ruloction:®° 


[§ 1309] i. Residuary Interests®?°—(1) In Gener- 
al. A person’s right to a share in the residue of an 
estate and the extent of his participation are mat- 
ters determined by the intention of the testator as 
disclosed in his residuary clause when construed with 


to the laws of Montana, after which 
the chiidren should have their por- 
tions absolutely, the wife being di- 
rected to take and receive all the rev- 
enues of the property of both the chil- 
dren and use the same for their sup- 
port and education, the words ‘go 
to,” as so used, were not to be con- 
strued as equivalent to “give,” ‘‘de- 
vise,” or “bequeath,” and hence did 
not vest in the wife any right to the 
surplus of the income of the chil- 
dren’s portion not expended for their 
support and education). 


91. Selection by devisee or others 
see infra § 1413. 


Specific amcunt of larger quantity 
implying pene of selection see su- 
pra § 1371 


92. D.C.—-Marden Vv. 
App.D.C. 202. 

Ga.—Rachels v. Wimbish, 31 Ga. 
214. 

Ky.—Bronaugh v. 
na 124. 


Hopkins, 47 


Bronaugh, 6 Da- 


6 
Ann. 


N.Y.—Power v. Cassidy, 79 N.Y. 
602, 35 Am.R. 550 [aff 16 Hun ‘394 (aff 
4 How.Pr. 4)]. 


Pa.—In re Wood’s Estate, 110 A. 90, 
267 Pa. 462; Hoke v. Leman, 8 Serg. 
&R. 248. 


[a] Bequest of certain number of 
shares in either or both of two corpo- 
ratious in which the testator owned 
stock gives the legatee the right to 
select either stock he prefers so long 
as there is equality among legatees. 
In re Wood’s Estate, 110 A. 90, 267 
Pa. 462. 


{[b] Exercise of right.—Where a 
testator gave to his wife a certain 
sum, to be paid in cash, or, if she 
preferred, she might select an equal 
amount of his securities based on 
their face value, such bequest to take 
priority over, and to be satisfied be- 
fore, any of the subsequent bequests, 
one of which gave to the testator’s 
business associate certain stock 
worth considerably more than par, 
she could not take the stock so specif- 
ically bequeathed, and thus defeat 
the testator’s intention. Marden v. 
Hopkins, 47 App.D.C. 202. 


93. Elwyn v. De Garmendia, 128 
A. 913, 148 Md. 109, 40 A.L.R. 553; 
Doe ex dem. Williams v. Burrows, 1 
Ohio Dee. (Reprint) 218, 4 West.L.J. 
527: Brosseau vy. Doré, 35 Can.5S.C. 
205. 


fa] Executor’s discretion may be 
controlled by naming the persons to 
take. Howell v. Tyler, 91 N.C. 207; 
Greiner’s Estate, 10 Lanc.Bar. (Pa.) 
118. 


{b] Equality presumed.— When 
discretion is given to distribute 
among certain persons, equality will 


WILLS 


The _ benefici- 


cumstances.?* 
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the whole will in the light of the surrounding cir- 
Moreover, except where such inter- 
pretation will do violence to the plain meaning of 
the language of the will,®® a construction avoiding an 
intestacy as to any portion of the residue will gen- 
erally be favored.®® 
is doubtful in respect of the shares of different bene- 
ficiaries in the residue, his language should be con- 


Where the testator’s intention 


strued as near as possible according to the law of 


a will.? 


be presumed if possible. Matter of 
Conner’s Will, 39 N.Y.S. 900, 6 App. 
Div. 594 [aff 49 N.E. 1095, 155 N.Y. 
627]; Matter of Conner, 15 N.Y.St. 
443, 6 Dem.Surr. 356 [aff 36 N.Y.St. 
Lori Whitehurst v. Harker, 37 N. 

94. State v. Griffith, 2 Del.Ch. 392 
(ageiuts appointed by ccurt). 


95. Bailie v. Sheldon, 189 N.Y.S. 
749, 115 Mise. 441. tC 


96. Certainty cf designation of re- 
siduary beneficiaries see supra § 1191. 


Residusry clause generally see in- 
fra §§ 1472-1487. 


97. Ala.—City Bank & Trust Co. 
v. McCaa, 105 So. 669, 213 Ala. 579. 


Conn.—Perry v. Bulkley, 72 A. 1014, 
82 Conn. 158. 


ee aera? Muses v. Shade, 163 I1].App. 
oO. 


Kan.—Reegnier v. Regnier, 251 P. 


392, 122 Kan. 59. 
Md.—Davis v. Hilliard, 99 A. 420, 
129 Md. 348. 


Mass.—Hoague v. Stanley, 156 N.E. 
438, 259 Mass. 200; Lamb v. Jordan, 
123 N.E. 782, 233 Mass. 335; Howard 


iv. Howard, 116 N.E. 937, 227 Mass. 
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Mich.—Des Grand Champs v. Dufio, 
135 N.W. 98, 169 Mich. 104. 


N.H.—Walker v. Hill, 60 A. 1017, 73 
N.H. 254, 10 Prob.Rep.Ann. 650. 


N.Y.—In re Kenny’s Will, 230 N.Y. 
S. 74, 224 App.Div. 152 [mod 220 N. 
Y.S. 188, 128 Mise. 553 (aff 166 N.E. 
337, 250 N.Y. 594)]; Man v. Man, 188 
N.Y.S. 216, 197 App.Div. 547; Kearn- 
ey v. Cosgrove, 155 N-WES- 1006, 170 
App.Div. 636, 16 Mills Surr. 79 [aff 
112 N.E. 1061, 217 N.Y. 685]; United 
States Trust Co. of New York v. Ter- 
ry, 1538 N.Y.S. 207, 167 App.Div. 152, 
15-Mills Surr. 44; In re Bayley’s Es- 
tate, 259 N.Y.S. 140, 144 Mise. 190; 
In re Foley, 172 N.Y.S. 601, 104 Misc. 
SOs ne rer Clark, 151 sNYes. oo Os Ore 
Mise. 551, 12) Mills Surr. 538; In re 
Jones, 148 N.Y.S. 352, 86 Misc. 154, 12 
Mills Surr. 243. 


Ohio.—Hess v. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


Pa.—In re Crock’s Estate, 80 A. 
531, 231 Pa. 271; In re Gaertner’s Es- 
a L? Pa.Super. 167. 


s—In re Trautwein’s Will, 241 
NW. 8334, 208 Wis. 107. 
N.B.—In re Cliff, 47 N.B. 302. 


Ont.—Re Cotter, 34 Ont.L. 24; Re 
Northeimer, 30 Ont.L. 327, 5 Ont.W. 
N. 748. 

Will to be read in light of sur- 
rounding circumstances see supra § 
1120. 


98. Duffield v. Morris, 8 Watts&S. 
348 [rev 4 Pa.L.J. 79]. 


succession to intestate property,! unless none of the 
residuary beneficiaries would take in the absence of 
In accordance with testator’s intention as 
disclosed by the will when properly construed, resid- 
uary beneficiaries may be entitled to take in equal* 


[a] Shares undisposed of.—Where, 
in his residuary clause, the testator 
directs that the whole of the residue 
be divided into a stated number of 
shares, but, in disposing of these 
shares, by giving a different number 
of them to different persons, he fails 
to use up all of the shares, he will 
be held to have died intestate as to 
those not disposed of. Duffield v. 
fe 8 Watts&S. 348 [rev 4 Pa.L.J. 


99. Welsh v. Shade, 163 Ill.App. 
523; -Shrout v. Ramsey’s Ex’rs, 139 
S.W. 784, 144 Ky. 570; Pe Pek v. Dent, 
LOZ Satie Glee SuOy, AtGs 


Construction against intestacy of 
residue generally see infra § 1474. 


1. In re Fisk’s Estate, 187 P. 958, 
182 Cal. 238; Hieatt. v. ‘Simpson, 98 
Ohio Cir.Ct. 590 (where the benefi- 
Snes were children and grandchil- 

ren). 


2. In re Fisk’s Hstate, 187 P. 958, 
182 Cal. 238 (holding that, where none 
of the residuary legatees would take 
in the absence of a will, although one 
of them, a daughter-in-law, was re- 
garded by the testatrix as a daugh- 
ter, the rule of construction in accord- 
ance with the statute of distribution 
will not apply). 


3. Cal—In re Morrison’s Estate, 
TIP 453 Leon Call..4 On 


Conn.—Perry v. Bulkley, 72 A, 1014, 
82 Conn. 158. 


Ky.—Penick v. Lewis, 238 S.W. 745, 
194 Ky. 231. 


Md.—Hemsley v. McKim, 87 A. 506, 
119 Md. 431. 


Mass.—-Clarke  v. 
Andover, 92 N.E. 101 


Inhabitants of 
3, 207 Mass. 913, 


Roteh-v. Rotchj*=53 N.Bo* 26835 273 
Mass. 125; Baxter y. Baxter, 122 
Mass. 87. 


Mo.—Brown v. Stark, 47 Mo.App. 
0. 


N.H.—Greenough v. Cass, 10 A. 757, 
64 N.H. 326. 


N.J.—Harris v. Keasbey, (Ch.) 53 
A. 555; Barnet v. Barnet, 3 A. 401, 40 
N.J.Eq. 380. 


N.Y.—In re Watson, 107 N.E. 338, 
203 NEY, U3 in rebel tinge Ne 
Y.S. 799, 84 Misc. 684; In re Perry, 96 
N.Y.S. 879, 48 Misc. 285, 5 Mills Surr. 
101; In re Smith’s Estate, 170 N.Y.S. 
910. 


N.C.—Oden y. Windley, 55 N.C. 440: 
Fuiford v. Hancock, 45 N.C. 55 


Ohio.—Bruce v. Warren, 153 N.E. 
273, 22 Ohio App. 41; Teagle v. Tea- 
fie it Ohio Cin-CEN:S. 53s: 


Pa.—In re Billings’ Estate, 110 A. 
767, 268 Pa. 67; In re Slifer’s Estate, 
90 A. 627, 244 Pa. 289; Striewig’s Es- 
tate, 32 A. 83, 169 Pa. 61; Lewis’ Ap- 
peal, 89 ee 509; Werner's Hst., 20 
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or unequalt shares, or in shares to classes;° 
the shares may be made subject to certain pay- 
ments,® or deductions,’ or may be exempt therefrom.® 


Specific gift included or excluded. A specific gift 
to one named below as an equal residuary partici- 
pant with others will® or will not?’ be considered as 
included in his share of the equal distribution accord- 
ing to the intention of the testator as manifested 


by the will. 


Be Past: 487; Snyder’s Est., 15 Pa.Co. 


R.I.—Petition of Gee, 115 A. 716, 
44 R.I. 132; Angell v. Angell, 68 A. 583, 
28 R.I. 592; In re Holder, 41 A. 576, 
PAL DRE bey. 


Tenn.—Mears v. Wharton, 5 Tenn. 
Civ.A. 329. 


Va.—Hverett v. First Nat. Bank, 
128 S.H, 450, 142 Va. 149;. Lewis v. 
Henry’s Ex’rs, 28 Gratt. (69 Va.) 192. 


Eng.—In re Hammond, [1924] 2 Ch. 
Zion re Whiting) [1913]. 2 eh. 1s 
In re Whitmore, [1902] 2 Ch. 66. 


Ont.—Re Elliott, 19 Ont.W.N. 168. 


[a] Contingent beneficiary. — If 
the residue of an estate is bequeathed 
to two beneficiaries in equal parts 
with the provision that if they fail 
to appear and make claim the residue 
should pass to another designated 
beneficiary, and one of such original 
beneficiaries was dead at the time of 
the execution of the will, the other 
beneficiary, however, appearing and 
making claim, one half of the residue 
is to go to the original beneficiary 
named and the other half to the con- 
tingent beneficiary. Welsh v. Shade, 
163 Ill.App. 523. 


Equal or unequal shares generally 
see supra § 1302. 


Specific gifts included in equal dis- 
tribution of residue see infra text 
and notes 9-11. 


4, Tll.—Des Boeuf v. Des Boeuf, 
113 N.B. 900, 274 Ill. 594. 


Mass.—Murray v. Roman Catholic 
Home for Orphan and Destitute Chil- 
dren of Boston, 122 N.E. 557, 232 
Mass. 384; Green v. Hussey, 117 N.E. 
798, 228 Mass. 587; Harlow v. Bailey, 
75 N.E. 259, 189 Mass. 208. 


N.Y.—Meserole v. Meserole, 1 Hun 
66, 3 Thomps.&C. 192. 


Pa.—High’s Hstate, 20 A. 421, 423, 
136 Pa. 222. 
S.c.—Levy v. Barrett, 7 8.C. 25. 


Tex.—Clifft v. Wade’s Ex’r, 51 Tex. 
14, 

Wis.—In re Boyce’s Estate, 181 N. 
W. 735, 173 Wis. 575. 


5. Ill.—Dahmer v. Wensler, 182 N. 
799, 350 Ill. 23. 


La.—Theall v. Theall’s Legatees, 7 
La. 226, 26 Am.D. 501. 


EH. 


N.Y.—Monson y. Paine, 50 N.Y.S. 
38, 22 Misc..639. 
N.C.—Barringer v. Cowan, 55 N.C. 


436. 


Ohio.—Wagner v. Schrembs, 184 N, 
Te. 292, 44 Ohio App. 44. 


W.Va.—Collins y. Feather’s Ex’rs, 
43 S.H. 323, 52 W.Va. 107, 94 Am.S.R. 
912, 61 L.R.A. 660. 


6. Orr v. Moses, 52 Me. 287; Mur- 
ray v. Roman Catholic Home for 
Orphan and Destitute Children of 
Boston, 122 N.H. 557, 232 Mass. 384; 
Wilbar v. Smith, 5 Allen (Mass.) 194; 


CS A A TE ARIEL Ey AS OI da Ce eS ch ee ee 
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or 


testator.11 


shares,!2 or in 


In re Watson, 107 N.E. 338, 213 N.Y. 
Ls 


7. Cal—aIn re Borba’s Estate, 293 
P. 809, 110 Cal.App. 150: 


Iowa.—In re Bowman’s Estate, 227 
N.W. 510, 209 Iowa 49; Howard v. 
Smith, 42 N.W. 585, 78 Iowa 73. 


Ky.—Penick v. Lewis, 238 S.W. 745, 
TOA Keyecioil. 


Mich.—Mann vy. Hyde, 39 N.W. 78, 
71 Mich. 278. 


N.Y.—Matter of Shepard, 99 N.Y.S. 
34%, 113 App. Diva 785: 


Pa.—Williamson’s Estate, 
Dist.&Co. 605. 


Wis.—In re Trautwein’s Will, 
N.W. 334, 208 Wis. 107. 


8. In re Weiner’s Will, 243 N.Y.S. 
136, 137 Misc. 46. 


9. In re Hall’s Estate, 110 N.W. 
148, 132 Iowa 664; Munday v. Broad- 
dus’ Ex’rs, 40 S.W. 926, 19 Ky.L. 441; 
Mehard’s Estate, 5 Pa.Super. 336, 


10. Tritschler vy. Tritschler, 77 Pa. 
Super. 148; In re Hoyt’s Estate, 48 
Pa.Super. 359, 


oat Wheeler v. Fellowes, 52 Conn. 


als} lez. 
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Changes in codicil as affecting lega- 
tees sharing in residue in proportion 
to prior gifts see infra § 1310. 


12. Ala.—Kenan vy. Graham, 33 So. 
699, 135 Ala, 585. 


Ga.—Durham v. Harris, 67 S.E. 668, 
134 Ga. 134. 


Mass.—Smith v. American Mission- 
ary Ass’n, 132 N.E. 358, 240 Mass. 
26; Wood v. Packard, 55 N.H. 315, 
174 Mass. 540. 


Mo.—St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058. 


N.J.—Archer v. Morris, 47 A. 275, 
61 N.J.Eq. 152; Marshall’s Ex’rs v. 
Hadley, 25 A. 325, 50 N.J.Hq. 547. 


N.C.—Hastings v. Harp, 62 N.C. 5. 


Ohio.—Ross y. Hormell, 19 Ohio 
App. 234. 


Pa.—In re White’s Estate, 16 Pa. 
Dist.&Co. 704; Hogan’s Hstate, 12 Pa. 
Dist. 47; Hendricks’ Estate, 13 Montg. 
Co. 182. 


S.Cc——Hart v. Hart's) x rs, 12: ‘SiG. 
Hd.. 57. 


[a] Husband and wife taking 
separate shares.—Under a residuary 
provision directing the division of the 
testator’s real and personal estate 
“equally among the devisees and lega- 
tees named” in enumerated preceding 
clauses of the will, a husband and 
wife given a house and lot by one of 
the clauses mentioned, being the only 
devisees of the testator and the fay- 
orite objects of his bounty, will each 
take one of the shares into which 
the residuary estate is divided and 
not merely a single share between 
them. In re White’s Hstate, 16 Pa. 
Dist.&Co. 704. 


[§§ 1809-1310 


Change made by codicil in legacies to certain bene- 
ficiaries does not affect their shares under the resid- 
uary clause where such is the clear intention of the 


[§ 1310] (2) Shares to Beneficiaries Elsewhere 
Mentioned. If the residuary clause so directs, the 
residue will be given to the beneficiaries named pre- 
viously in the will in equal shares,!? or in specified 


proportion to their prior gifts.** 


[b] As including corporations.— 
(1) Under a clause in a_ will be- 
queathing property to corporations 
and individuals, whereby the testatrix 
gave the residue of her estate to “all 
of the above named legatees living 
at the time of my decease,’ to be 
equally divided between them, both 
individuals and corporations took. 
Smith v. American Missionary Ass’n, 
132 N.E. 358, 240 Mass. 26. (2) A 
provision giving the residue “‘to those 
who may survive” the testatrix and 
be entitled to receive legacies under 
a previous paragraph has been held 
to include corporations. In re Lydig’s 
Estate, 260 N.Y.S. 147, 145 Misc. 821 
[aff 262 N.Y:S. 972]. \(3)° A resid= 
uary clause distributing the residuum 
“among above heirs’ did not limit 
distribution to personal legatees to 
the exelusion of corporaté legatees, 
St. Louis Union Trust Co. v. Little, 
10 S.W.(2d) 47, 320 Mo. 1058. (4) A 
cemetery association given a sum for 
the “eare! ofa family lot ds nota 
legatee entitled to participate in the 
residuum, under directions to dispose 
of the residue among “above named 
heirs,’ since such payment is obvious- 
ly not in the nature of a bequest, but 
in satisfaction of a service rendered. 
St. Louis Union Trust Co. vy. Little, 
supra. 


13. 
406. 


14. Cal—Rosenberg v. Frank, 58 
Cal. 387; In re Lloyd’s Estate, 289 P. 
892, 106 Cal.App. 507. 


Conn.—Travis v. Wolcotville School 
Soc., 155 A. 904, 118 Conn. 618; Weed 
v. Scofield, 49 A. 22, 73 Conn. 670. 


Ky.—Yancy v. Payne, 298 S.W. 940, 
221 Ky. 335; Guthrie v. Guthrie’s 
Besa Swi. weds Lose koyn, SOs 


Mass.—Sias v. Chase, 93 N.B. 802, 
207 Mass. 372; Bartlett v. Houdlette, 
16 N.E. 740, 147 Mass. 25; Hunt v. 
Hunt, 4 Gray 190. 


Neb.—In re Creighton’s Hstate, 136 
eet 1001, 91 Neb. 654, Ann.Cas.1913D 


N.H.—Petition of Carlton, 
246, 79 N.H. 48. 


N.Y.—In re Hoffman’s Will, 94 N.B. 
990, 201 N.Y. 247; Matter of Whiting, 
68) NeWas, | (eon Go. Lise. 27/4) 5 toe IviniS 
Surr. 73; Havens v. Havens, 1 Sandf. 
Ch. 324. 


Pa.—Lejee’s Estate, 5 Pa.Dist. 236, 
17 Pa.Co. 625; Blum’s Hstate, 3 
Dauph.Co, 154. 


S.C.—Hart v. Hart’s Ex’rs, 2 °S.c) 
Ha: 57% 


Tex.—In re Chaney’s Estate, 36 S. 
W.(2d) 709, 120 Tex. 185. 


Utah.—In re Bovier’s Estate, 172 P. 
683, 52 Utah 280. 


Ont.—Kennedy vy. Protestant Orph- 
ans’ Home, 25 Ont. 235. See also Re 
Hunter, 25 Ont.L. 400, 21 Ont. W.R. 5 
{rev 24 Ont.L. 5, 18 Ont.W.R. 299, 2 
Ont.W.N. 540, 19 Ont.W.R. 338, 2 Ont. 
W.N. 1166] (where, under the pro- 


Harris v. Harris, 223 Ill.App. 


104 A. 


/ visions of the will, the testator’s sons 


§§ 1310-1312] © 


Some eases hold that, in the absence of a manifest in- 
tention to that effect, a codicil will not alter a testa- 
ment by adding persons unnamed in the instrument 
to those whom it designates as sharers in the resi- 
due,?® nor will it, by giving additional sums to cer- 
tain of the residuary legatees, increase their propor- 
tionate share under a provision that each should re- 
eeive an amount in proportion to his “foregoing leg- 
aey,”+® nor will a codicil by merely revoking!’ or re- 
ducing?® the gift in the will affect the proportionate 
gift to such sharer in the residue; on the other hand, 
it has been held that the beneficiaries in a codicil are 
not to be excluded from sharing in the surplus of 
the estate under a provision that heirs named should 
share in the proportion as given in the will,!® unless 
such appears to be the intention of the testator.?° 
It has also been held that a codicil not revoking any- 
thing but merely giving legacies to additional per- 
sons,?+ or providing for a reduction in the amount 
given a legatee by the prior gift,?? will operate on 
the residuary clause only to introduce a new di- 
visor in the distribution of the estate. Where the 
testator by one codicil bequeathed certain legacies 
in varying amounts to different legatees with the res- 
idue to them proportionately, and by a later codicil 
modified the amount of some of the legacies, the leg- 
atees take the residue in proportion of the legacies 
as modified by the later codicil.?° 


were entitled to share in the residue [b] 
in the proportion that a stipulated 
sum bears to the total of the bequests 


WILLS 


Manifest intention to exclude 
from residuary distribution 
tee introduced in the codicil was held 
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Gift conforming to marriage settlement. It has 
been held that a gift to the testator’s widow of a 
sum of money in conformity with a marriage settle- 
ment does not make her a legatee within the purview 
of-a provision giving the residue to the legatees be- 
fore mentioned ;?* however, there is authority to 
the contrary.?° 


[§ 1311] j. Mistake or Omission. Where the tes- 
tator’s intention is manifest, an error in the deserip- 
tion of the property divided,?® or in the computation 
of the share of a beneficiary?” may be disregarded, 
or an omission may be supplied.28 However, a mis- 
take in the amount of a legacy cannot be corrected 
unless it is perfectly clear by fair inference from 
the will that there was an error or omission.?® 


[§ 1312] 11. Division per Stirpes or per Capita*®° 
—a. In General. The distinction in regard to the 
right of beneficiaries to take per capita or per stirpes 
depends on whether the will divides them into class- 
es, in which individuals of each class take equally, or 
establishes but one class, all members of which take 
equally. In ascertaining how the parties are to 
take, the intention of the testator, reached by an ex-° 
amination of the language used as applied to all the 
surrounding circumstances and conditions present in 
the testator’s mind at the time the will was written, is 
the determining factor.*? As a general rule the dev- 


the devisees or legatees in the codicil 
from particinating in the surplus, 
their exclusion must be arrived at 


a lega- 


of personal property). 


fa] Legacies in trust.—Under a 
provision that the residue be divided 
pro rata among the individual lega- 
tees to whom the testator had made 
a bequest in his will, the fact that 
some of the legacies are given in 
trust will not prevent such legatees 
from taking shares of the residue, 
since the residuary bequests are ab- 
solute without reference to the man- 
ner in which the legatees took under 
the will, in the absence of a con- 
trary intention. Lejee’s Estate, 5 Pa. 
Dist. 236, 17 Pa.Co. 625. 


{[b] Disappointed legatees given 
the same proportions of a residuary 
income as they were entitled to in the 
fund which they respectively did not 
receive see Shreve v. Shreve, 57 N.E 
686, 176 Mass. 456. 


15. Lodge v. Grubb, 130 A. 28, 15 
Del.Ch. 12; Pendergast v. Tibbetts, 
41 N.B. 294, 164 Mass. 270; Hall v. 
Severne, 9. Sim. 515, 16 Eng.Ch. 515, 
59 Reprint 456. See also Gillespie v. 
Gillespie, 126 A. 744, 96 N.J.Eq. 501 
[aff 129 A. 922, 98 N.J.Eq. 413] (hold- 
ing that, where the testator bequeath- 
ed, by codicil, pecuniary legacies, in 
varying amounts, to different lega- 
tees, proportionately, and by later 
codicil gave a pecuniary legacy to an- 
other, such legacy was a particular 
gift of a specific sum of money, and 
the legatee was not entitled to share 
in the residue). 


[a] Reason for rule. — The same 
principle which refuses to allow a 
codicil to change a will by depriving 
the residuary legatee of his distinct 
gift, because the codicil will not dis- 
turb the will any further than is nec- 
essary to effectuate it, will operate 
to prevent a codicil from altering the 
will by adding persons unnamed by 
the will to those whom it designates 
as sharers of the residue. Lodge vy. 
Grubb, 130 A: 28, 15 Del.Ch. 12. 


to be apparent from a proper con- 
struction of the will. Kenan _v. 
Graham, 33 So. 699, 135 Ala. 585; 
Sias v. Chase, 93 N.E. 802, 207 Mass. 
372; In re Pentz’s Estate, 49 A. 361, 
20.0) Pas 2: 


16. Sias v. Chase, 93 N.E. 802, 207 
Mass. 372; Hall v. Severne, 9 Sim. 
515, 16 Eng.Ch. 515, 59 Reprint 456. 


[a] Tlustration. — Where a will, 
after giving certain legacies, created 
a trust fund from the rest of the tes- 
tator’s estate for the benefit of his 
widow for life, and provided that on 
her death, after a certain distribution 
of part of the trust fund, the residue 
should be distributed among the sur- 
vivors of certain legatees, so that 
each should receive an amount in pro- 
portion to his “foregoing legacy,” a 
legacy given by a codicil to any such 
legatees did not entitle him to any 
greater share in the residue. Sias v. 
Chase, 93 N.E. 802, 207 Mass. 372. 


17. Colt v. Colt, 32 Conn. 422, 33 
Conn. 270; Hard v. Ashley, 23 N.E. 
177, 117 N.Y. 606; Wetmore v. Parker, 
52 N.Y. 450. *, 


[a] Reason for rule. — Unless a 
contrary intention appears, the gift 
of. a proportionate share of the 
residue is independent of the prior 
gift regulating its amount by propor- 
tion. They are for different purposes, 
one for particular, the other for gen- 
eral, purposes. Wetmore v. Parker, 
52.N.Y. 450. 

18. Pendergast v. Tibbetts, 41 N.E. 
294, 164 Mass. 270. 

19. Guthrie v. Guthrie’s Ex’r, 183 
S.W. 221, 168 Ky. 805. 

20. Guthrie v. Guthrie’s 
supra. 

fa] Determination of intention to 
exclude.—Where the testator gave 


devises and bequests in his will and 
codicil without excluding expressly 


*By FELIX C. GRABER (§§ 1312-1323). 


Ex’r, 


from something expressed or failed 
to be expressed in the will or codicil. 
Guthrie v. Guthrie’s Ex’r, 183 S.W. 
221, 168 Ky. 805. 


21. In re Phelps’ Will, 232 N.Y.S. 
418, 183 Misc. 450. 


22. Hard v. Allen, 23 N.B. 177, 117. 
N.Y. 606. 


23. Gillespie v. Gillespie, 126 A. 
744, 96 N.J.Eq. 501 [aff 129 A. 922, 
98 N.J.Eq. 413]. 


24. In re Pentz’s Estate, 49 A. 361, 
200 Pa. 2. 


25. Wood y. Packard, 55 N.E. 315, 
174 Mass. 540. ; 


26. Whitcomb v. Rodman, 40 N.E. 
553, 156° Tl. 116,047 Ami S.Re dsde 2s 
L.R.A. 149 and note, 1 Prob.Rep.Ann. 
680; Kirkland v. Conway, 6 N.E. 59, 
116 Ill. 438; Barbo v. Jeru, 119 N.W. 
580, 155 Mich. 353; Tewksbury v. 
French, 6 N.W. 218, 44 Mich. 100; 
Paris v. Erisman, (Mo.) 300 S.W. 
487; Jones v. Quattlebaum, 9 S.E. 982, 
31 S.C. 606. 


_ Erroneous description of beneficiar- 
ies see supra § 1195. 


27. Ellis v. Fairbanks, 132 Mass. 
485; In re Blasius’ Will, 236 N.Y.S. 
388, 134 Mise. 753; Bowles v. Stock- 
man, 26 Ohio N.P.N.S. 14; Effinger vy. 
Hall, 81 Va. 94. 


28. Re Bennett, 7 Newfoundl. 36. 


29. Phillips v. Chamberlaine, 4 
Ves.Jr.°51, 31 Reprint 27. 


30. “Per capita” defined see 48 C.J. 
p 807. 


Sosmee stirpes” defined see 48 C.J. p 


31. Ober. v. Grady, 72 A. 869, 


105 Me. 


Whether gifts are distributive or 
to class see supra §§ 1263-1265. 


32. In re Backesto’s Estate, 235 P. 
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isees or legatees will, if possible, be construed to 
take per capita rather than per stirpes,®* unless the 
will shows a contrary intention on the part of the 
testator,?4 as where the beneficiaries are to take sub- 
The presumption of per capita dis- 
tribution is not a strong one, however,*® and is easi- 
ly overborne;*7 it will yield to a very faint glimpse 
In case of doubt, the stat- 
utes of descent and distribution should be followed 
The inconvenience of a per 


stitutionally.?> 


of a different intention.*§ 


as nearly as possible.®® 
capita distribution may cause the 


Carter v. Low- 
Estate, 6 


670, 71 Cal.App. 409; 
ell, 76 Me. 342; Ridgway’s 
Pa.Dist.&Co. 568. 


[a] Zllustration.—Where a testa- 
trix gave her property to twenty-five 
of her relatives, naming a sister, two 
brothers, and twenty-two nephews 
and nieces, und first declared that it 
should be divided among them equal- 
ly, but hy a subsequent clause said: 
“FWixcepting also, it is my will that 
the several shares of my property to 
my nephews and nieces named, shall 
be in the same proportion, by right of 
representation, as if all my broth- 
ers and Sisters were living at my de- 
cease, and I had given my property 
to all my brothers and sisters and 
nephews and nieces named, each one 
to have the same share as the other,’ 
and the testatrix had seven brothers 
and sisters in all, three living and 
four dead, in the distribution of the 
estate it should be divided into twen- 
ty-nine shares and each of the twen- 
ty-five legatees named. should have 
one of these shares, and the four re- 
maining shares should be distributed 
among the children of the four de- 
ceased brothers and sisters of the tes- 
tatrix, per stirpes. Carter v. Lowell, 
76 Me. 342. 


[b] Bule applied.—The inference 
that testator, who was an experienced 
lawyer, had in mind the fact that his 
living sister would be preferred to 
his deceased brothers’ children by a 
division per stiipes in the ordinary 
course of descent, must be given ef- 
fect in construing his will. Murchi- 
eee yv. Wallace, 159 S.E. 106, 156 Va. 
728. 


Intent of testator governing con- 
CE) ean generally see supra §§ 1118-— 
1125. 


33. Colo.—McKay v. Zilar, 216 P. 
534, 535, 73 Colo, 529 [quot Cyc]. 


N.Y.—In re Farmers’ Loan & Trust 
Co., 131 N.B. 562, 231 N.Y. 41; Matter 
of Farmers, L. & T. Co., 107 N.E. 340, 
213 N.Y. 168; New York Life Insur- 
ance & Trust Co. v. Winthrop, 198 N. 
Wasa. 755,204. (Apps Diy. *8033\-..In re 
Wischer’s Will, 210 N.Y.S. 148, 125 
Misc. 90; In re Flint, 192 N.Y.S. 630, 
118 Mise. 134; New York Life Ins. & 
Trust Co. v. Phelps, 176 N.Y.S. 618, 
106 Misc. 687. 


N.C.—Burton v. Cahill, 135 S.E. 332, 
192 N.C. 505; Howell v. Tyler, 91 N.C. 
207. 


Ohio.—Broermann v. Kessling, 6 
Ohio App. 7, 10 [quot Cyc]; Broer- 
mann v. Keseling, 28 Ohio C.A. 321, 
323 ‘[quot Cye]. 


Va.—Murchison y. Wallace, 159 S. 
EB. 106, 156 Va. 728; Driskill v. Car- 
wile, 133 S.E. 778, 145 Va. 116. 


[a] Between may mean among.— 
“Between” as meaning “amoug.” 
Laisure v. Richards, 103 N.B. 679, 56 
Ind.App. 301; In re Mays’ Estate, 196 
S.W. 1039, 197 Mo.App. 555. 


34. Conn.—Talcott v. Talcott, 39 
Conn, 186. 


WILLS 


gift to be con- 


Miss.—Thomas v. Thomas, 53 So. 
630, 97 Miss. 697. 


N.C.—Howell v. Tyler, 91 N.C. 207; 
Chambers v. Reid, 59 N.C. 304; Bivens 
Viel Epil Or nat lie INC aer ao On 


Ohio.—Broermann vy. Kessling, 
Ohio C.A. 321, 323 [quot Cyc]. 


Pa.—Herkness’ Estate, 14 Pa.Dist. 
&Co. 135. 


R.I.—Butler v. Chase, 150 A. 121, 
51RD. 9: 


Eng.—Nettleton yv. Stephenson, 13 
Jur. 618. 


eines Armstrong, 15 Ont.W.N. 

[a] Taking by representation.—In 
view of Civ. Code § 1403, it was held 
that grandnieces and nephews, de- 
scendants of testator’s sisters, took 
by representation from the sisters, 
and not from their immediate pareuts, 
who were named. In re Healy’s Es- 
tate, 168 P. 124, 176 Cal. 244. 


35. Ala.—Bethea vy. Bethea, 22 So. 
561, 116 Ala. 265. 


Conn.—Mead v. Close, 161 A. 799, 


125° Conn. 443; © ‘Connecticut. Trust, 
etes, Coy “vee Hollister, 50) 2A 760,74 
Conn. 228. 


Ga.—Belt v. Gay, 82 S.E. 1071, 142 
Ga. 366. 


Mass.—Leland v. Adams, 12 Allen 
286; Tucker v. Boston, 18 Pick. 162. 


N.J.—Sandford v. Stagg, 150 A. 187, 
106 N.J.Hq. 71; Merrian v. Dunham, 
50 A,»235, 62. N.J.g.- 567; Bartine cy. 
Davis, 46 A. 577, 60 N.J.Eq. 202. 


N.Y.—In re Lawrence’s Ex’rs, 144 
INGE) OGL 238) Nive Lie SNew= York 
Life Ins. & Trust Co. v. Wells, 160 
N.Y.S. 100, 173 App.Div. 769; Mount 
Von ELanriss) Lost INeY<ss ooo, ol Cee ADD: 
Div. 256; Matter of Walker’s Hstate, 
80 N.Y.S. 653, 39 Misc. 680, 3 Mills 
ae 411; Cushney vs Henry, 4 Paige 

oO. 


N.C.—Pollard v. 


Pollard, 
96. : 


83 N.C. 


Ohio.—Richey v. Johnson, 30 Ohio 
St. 288. 


a. Appeal, 18: Pa. 3 
Crean’s Hstate, 15 Pa.Dist.&Co. 3 
Mullen’s Estate, 29 Pa.Dist. 7 
Field’s Estate, 34 Pa.Co. 529; Stout 
Estate, 16 Montg.Co. 193; Powell's 
Estate, 1 Phila. 30. 


R.1I.—Guild v. Allen, 67 A. 855, 28 
R.I. 430. 


Wis.—In re Dalrymple’s Will, 180 
N.W. 829, 173 Wis. 464 [reh den 181 
N.W. 821, 173 Wis. 464]. 


Eng.—Barnaby v. Tassell, L.R. 11 
Eq. 363; Shand y. Kidd, 19 Beav. 310, 
52 Reprint 369; Amson v. Harris, 19 
Beav. 210, 52 Reprint 330. 


Ont.—Uffner v. Lewis, 5 Ont.L. 684, 


2 Ont.W.R. 441; Re Parkin, 16 Ont. 
W.N. 26. 
36. Murchisor v. Wallace, 159 S.E. 


106, 156 Va. 728. 
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strued per stirpes;#® and where a clause devising 
both real and personal estate is construed to require 
a distribution of the real estate per stirpes, the same 
construction must also be applied to the personalty.** 

[§ 1313] b. Expressions of Equality. 
subject of a testamentary disposition is directed to 
be “equally divided” or to be divided “share and 
share alike,” or where similar words are used which 
indicate an equal division among a class of persons, 
the persons among whom the division is to be made 
take per capita,*? unless a contrary intention is dis- 


Where the 


37. Murchison v. Wallace, supra. 


28. Dollander v. Dhaemers, 130 N. 
E. 705, 297 Ill. 274, 16 A.L.R. 8; Baker 
Ve Baker, 152 Ilil.App. 620; Canfield v. 
Jameson, 208 N.W. 369, 201 Iowa 784; 
Johnson v. Bodine, 79 N.W. 348, 108 
Iowa 549; Kling v. Schnelbecker, 78 
N.W. 673, 107 Iowa 636; In re Farm- 
ers’ Loan & Trust Co., 131 N.B. 562, 
231 N.Y. 41; Matter of Farmers, L. 
& ITS CO57 107 INGE 3.40) 20:3) NAY se 
In re Stevens’ Estate, 222 N.Y.S. 714, 
129 Misc. 5389; U. S. Trust Co. of New 
York. v.. Nathan, 210 N.Y.S. 296, 124 
Mise. 818; U. S. Trust Co. of New, 
York v. Baes, 207 N.Y.S. 19, 124 Misc. 
48 [aff 215 N.Y.S. 933, 216 App.Div. 
836]; New York Life Ins. & Trust 
Co. v. Phelps, 176 N.Y.S. 618, 106 Misc. 
687; In re Milnor’s Estate, 149 N.Y.S. 
1064, 87 Misc. 528, 12 Mills Surr. 516. 


39. Ili—Dollander v. Dhaemers, 
130 N.E.. 705, 297 Ill. 274, 16 A.L.R. 8. 


Iowa.—Claude v. Schutt, 233 N.W. 
412k owas LUE) AsLAaRae hemor 
Canfield v. Jameson, 208 N.W. 369, 
201 Iowa 784. 


Mich.—Rivenett v. Bourquin, 18 N. 
W. 587, 53 Mich. 10. 


Ohio.—Broermann v. Kessling, 
Oho ClA. 321, 323° [quot Cyc]: 


Pa.—Hoch’s Hstate, 26 A. 610, 154 
Pa. 417; Minter’s Appeal, 40 Pa. 111; 
McElree’s Estate, 12 Pa.Dist.&Co. e 
Learn’s Estate, 1 Pa.Dist.&Co. 
Mensdorf’s Estate, 29 Pa.Dist. 


“Where the question is in the bal- 
ances cf doubt, the doubt is to be solv- 
ed in favor of a taking pér stirpes 
rather than per capita. One reason 
for this preference is that such tak- 
ing is in accord with the laws of de- 
scent and in accord with the natural 
instincts of testators.” Claude v. 
Schutt, 233 N.W. 41, 43, 211 Iowa 117, 
78 ATR. 1375. 


40. Roper v. Roper, 58 N.C. 16, 75 
Am.D. 427. 


41. Burgin v. Patton, 58 N.C. 425; 
Rogers v. Brickhouse, 58 N.C. 301. 


42. U.S.—MclIntire v. Mclntire, 24 
S.Ct. 196, 192 U.S. 116, 48 L.Ed. 369 
[aff 14 App.D.C. 337, 20 App.D.C. 134]. 


Ala.—Jackson v. Baker, 93 So. 469, 
207 Ala. 519; Ballentine vy. Foster, 
30 So. 481, 128 Ala. 638, 


Colo.—McKay v. Zilar, 216 P. 534, 
73 Colo. 529. 


Conn.—Hartford-Connecticut Trust 
Co. .v. Beach, 123 A. '921, 100 *Conni 
351; Hoadly v. Wood, 42 A. 263, 72 
Conn. 452. 


Del.—Doe v. Roe, 2 Del. 103, 29 Am. 
D. 336. 


Ga.—Almand fe Whitaker, 39 S.B. 
395, 118 Ga. 889; Huggins v. Huge 
gins, 72 Ga. 825. 


Hawaii.—Lidgate v. Danford, 
Hawaii 317, 323 [quot Cyc]. 


Ill.—Carlin v. Helm, 162 N.E. 873, 
Sol LUE 213% | Beall. Beall, 162 N.E. 
152, 332 Fl. 238; Dollander v. Dhaem- 
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Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1313-1314] 


eoverable from the will.‘ 


appropriately to classes,#* unless 
coupled with the expression ‘each 


ers, 130 N.E. -705, 297 Ill. 274, 16 A.L. 
R. 8; Baker v. Baker, 152 I1l.App. 
say Copeland v. Copeland, 64 I1l.App. 
10 


Ind.—Henry v. Thomas, 20 N.E. 519, 
118 Ind. 23; Robertson v. Burnett, 
155 N.E. 178, 86 Ind.App. 89. 


Iowa.—Canfield v. Jameson, 208 N. 
W. 369, 201 Iowa 784; Johnson v. 
Bodine, 79 N.W. 348, 108 Iowa 594; 
Kling v. Schnellbecker, 78 N.W. 673, 
107 Iowa 636. 


Ky.—Johnson y. Johnson’s Adm’r, 
300 S.W. 636, 222 Ky. 180; Wooten’s 
Trustee v. Hardy, 298 S.W. 9638, 221 
Ky. 338; Young v. White, 287 S.W. 
565, 216 Ky. 173; Conn v. Hardin, 284 
S.W. 1077, 215 Ky. 307; Anderson v. 
Simpson, 283 S.W. 941, 214 Ky. 375; 
Dennis v. Shirley, 278 S.W. 591, 212 
Ky. 114; Rogers v. Burress, 251 S.W. 
980, 981, 199 Ky. 766 [quot Cyc]; 
Fischer v. Lange, 228 S.W. 684, 687, 
190 Ky. 699 [quot Cyc]; Prather v. 
Watson’s Ex’r, 220 S.W. 532, 533, 187 
Ky. 709 [quot Cyc]; White v. White’s 
Guardian, 182 S.W. 942, 168 Ky. 752; 
Purnell y. Culbertson, 12 Bush 369; 
Kaufman v. Anderson, 104 S.W. 340, 
31 Ky.L.\888; Hughes v. Hughes, 82 
S.W. 408, 118 Ky. 751, 26 Ky.L. 625; 
Miller v. Wilson’s Adm’ r, 66 S.W. 755, 
23 Ky.L. 2130. 


Me.—Cook v. Stevens, 134 A. 195, 
125 Me. 378. 


Md.—Requardt v. Safe Deposit & 
Trust Co. of Baltimore City, 122 A. 
526, 148 Md. 431; Allender v. Kep- 
Hinger, 62 Md. 7; Brittain v. Carson, 
46 Md. 186; Brown v. Ramsey, 7 Gill 
347. 


Mass.—tLeslie v. 
342, 228 Mass. 343. 


Mich.—Van Gallow v. 
N.W. 1018, 168 Mich. 642. 


N.H.—Cuthbert v. Laing, 73 A. 641, 
75 N.H. 304; Farmer v. Kimball, 46 
N.H. 435, 88 Am.D. 5 


N.J.—Camden Safe Deposit & Trust 
Co. v. MacMullan, 165 A. 105, 112 N. 
J.Eq. 574; Rowley v. Currie, 120 A. 
653, 94 N.J.Eq. 606; Welsh v. Crater, 
32, N.J.Eq. 177 [aff 33 N.J.Hq. 362]. 


N.Y.—Stevenson vy. Lesley, 70 N.Y. 
512 [mod 9 Hun 6387]; In re Buttner’s 
Will, 210 N.Y.S. 729, 125 Misc. 224 
[mod on other grounds 213 N.Y.S. 268, 
215 App.Div. 62]; In re Moody’s Will, 


Wilder, 117 N.E. 


Brandt, 134 


204 N.Y.S. 391, 122 Misc. 541; Mat- 
ter of Griswold, 86 N.Y.S. 250, 42 
Misc. 230, 4 Mills Surr. 137; Central 


TMLUSt COave eR lehards, Wo Ne Y.s, Cro, 
35 Misc. 247. 


N.C.—Burton v. Cahill, 135 S.E. 332, 
192 N.C. 505; Johnston vy. Knight, 23 
Shs 925 11 N C= 1220) Hackney, Vv 
Griffin, 59 N.C. 381; Patterson v. Mc- 
Masters, 56 N.C. 208. 


Ohio.—Mooney v. Purpus, 70 N.E. 
894, 70 Ohio St. 57; Holmes v. Fackle- 
man, 20 Ohio App. 258, 20 Ohio Cir. 
Ct.N.S. 109; Teagle v. Teagle, 17 Ohio 
Cir.Ct.N.S. 538. 


Or.—Ramsey v. Stephenson, 56 P. 
520, 57 PP. 195, 34 Or. 408, 4 Prob.Rep. 
Ann. 510. 


Pa.—In re IThrie’s Estate, 29 A. 750, 
162 Pa. 369; In re Dible’s Estate, 81* 
Pa. 279; Bender’s Appeal, 3 Grant 
210; MclMeilledge v. Galbraith, 8 Serg. 
&R. 43, 11 Am.D. 572; Priester’s Es- 
tate, 23 Pa.Super. 386; Hertz’s Estate, 
22 Pa.Dist. 250; Wetherill’s Estate, 


[69 C. J.—19] 


Words importing an 
equal divisicn do not necessarily indicate a division 
among individuals, as they apply just as readily and 


WILLS : 


such words are 
to take.’’4° 


21 Pa.Dist. 305; Hogan’s Estate, 12 
Pa.Dist. 47. 


Philippine.—Jose v. Uson, 27 Phil- 
ippine 73. 


R.I.—Petition of Gee, 
44 Ree 1312 
8, 84 R.I. 203 


S.C.—Du Rant v. Reames, 139 S.E. 
208, 141) SiC. tke Parrott-vV.4 Barrett, 
SOS Eso Foy 0) 1 Onn Go 


Va.—Perdue v. Starkey’s Heirs, 86 
S.E. 158, 117 Va. 806, Ann.Cas.1916C 
409; Walker v. Webster, 28 S.H. 570, 
95 Aa 377. 


sh.—In re Thomson’s Estate, 10 
PCa 245, 168 Wash. 32. 


Wis.—McWilliams v. Gough, 93 N. 
W. 550, 116 Wis. 576. 


Eng.—In re Stone, [1895] 2 Ch. 196; 
Atkinson v. Bartrum, 28 Beav. 219, 
54 Reprint 349; Payne v. Webb, 31 
L,T.Rep.N.S. 637. 


Can.—Remillard v. Chabot, 33 Can. 
S.C. 328; Houghton v. Bell, 23 Can. 
S:C. 498 [overr 18 Ont.App. 25]. 


B.C.—In re Bossi, 5 B.C. 440. 
N.B.—In re Cliff, 47 N.B. 302. 
Ont.—Re Ranton, 16 Ont.W.N. 


Newfound].—Re Duder, 7 
foundl. 186. 


[a] Rule stated.—When an estate 
is to be divided equally between cer- 
tain persons, whether specifically 
named, or designated by more gener- 
al terms, as the children or heirs of 
certain persons, the language imports 
the taking of an equal share by each 
legatee, in the absence of other provi- 
sions showing a contrary intention, 
and that they take per capita, and 
not per stirpes, but this rule will 
yield to a very faint glimpse of a 
different intention in the context. 
Canfield v. Jameson, 208 N.W. 369, 
201 Iowa 784; Johnson vy. Bodine, 79 
N.W. 348, 108 Iowa 594; Kling v. 
Rineeg par 78 N.W. 673, 107 Iowa 


[b] “Equally to be divided” when 
used in a will means’a division per 
capita and not per stirpes, whether 
the devisees are children and grand- 
children, brothers or sisters, nephews 
and nieces, or strangers in blood to 
the testator. Doe v. Roe, 2 Del. 103, 
29 Am.D. 336; Priester’s Estate, 23 
Pa.Super. 386. 


43. Conn.—Lyon v. Acker, 33 Conn. 
22. See Hartford-Connecticut Trust 
Co.) Vin Beach, 1123 A’) 921,, 100) Conn, 
351 (dictum). 


Ga.—Mayer v. Hover, 7 S.E. 562, 81 
Ga. 308. 


Ill—Dolander v. Dhaemers, 130 N. 
E. 705, 297 Ill. 274, 16 A.L.R. 8; Bak- 
er v. Baker, 152 Ill.App. 620. 


Iowa.—Claude v. Schutt, 233 N.W. 
41, 211 Iowa 117, 78 A.L.R. 1375. 


Ky.—Slattety v. Ryan, 26 S.W.(2d) 
544, 233 Ky. 611; Prather v. Watson’s 
Ex’r, 220 S.W. 532, 5338, 187 Ky. 709 
[quot Cyc]; Murray v. Huffaker’s 
Adm’r, 7 Ky.L. 767. 


Mass.—McClench v. Waldron, 91 N. 
EH. 126, 204 Mass. 554; Coates v. Bur- 
ton, 77 N.E. 311, 191 Mass. 180; Sid- 
ers v. Siders, 48 N.E. 277, 169 Mass, 
520% #Hall vy. Hall, +2) NE. 700, 140 
Mass. 267. 


115 A.7 7.16, 
Perry v. Brown, 83 A. 


158. 
New- 


[§ 1314] c. Named Beneficiaries. 
dividuals of a class are specifically named or are 
designated by their relation to some ancestor living 
at the date of the will, whether the testator or an- 
other, they take per capita,*® unless the context of 
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Where the in- 


N.Y.—In re Leverich’s Will, 210 N. 
Y.S. 605, 125 Misc. 130. 


Pa.—Miller’s Appeal, 35 Pa. 
Mensdorf’s Est., 29 Pa.Dist. 863. 


R.I.—Rhode Island Hospital Trust 
Co. v. Shaw, 145 A. 98, 50 R.I. 78. 


{a] “Among all such issue or chil- 
dren, share and share alike,” does not 
necessarily mean that each of such 
issue should have an equal share with 
every other or with a child; but such 
words are satisfied if all such issue 
share in a division which is equal as 
between the living children, and the 
issue of the deceased children take 
per stirpes. Coates v. Burton, 77 N.E. 
3l1, 191 Mass. 180; Hall*v. Hall, 2 
N.E. 700, 140 Mass. 267. 


[b] “In equal shares per stirpes.” 
—(1) Under a will devising, at the 
death of testator’s son, a trust fund 
to the son’s children “in equal shares 
per stirpes,”’ the intention is that the 
issue of the son’s deceased child 
should take its parent’s share by rep- 
resentation. Rhode Island Hospital 
Trust Co. v. Shaw, 145 A. 98, 50 R.I. 
78. (2) And where two daughters and 
one grandchild of the son survive, 
the grandchild being the daughter in 
blood of one of the son’s deceased 
daughters and the adopted child of 
another deceased daughter, the grand- 
daughter takes one-half and the son’s 
two surviving daughters each one- 
quarter. Rhode Island Hospital 
BSH Co. v. Shaw, supra. 


Conn.—Mead v. Close, 161 A. 
799° ‘115 Conn. 443. 


Ga.—Allen v. Durham, 161 S.E. 608, 
His" Gancosd, 


Hawaii.—Lidgate v. Danford, 
Hawai esti us2s. Lert, Cyc. 

Tll.— Baker v. Baker, 152 Ill.App. 
620. 

Ind.—Laisure v. Richards, 103 N.E. 
679, 56 Ind.App. 301? 


Iowa.—Claude v. Schutt, 233 N.W. 
41, 211 Iowa 117, 78 A.L.R. 1375. 


Ky.—Slattery v. Ryan, 26 S.W.(2d) 
Aa Zot Vie Ones 


Me.—Tucker v. Nugent, 102 A. 307, 
117 Me. 10. 


Mass.—Allen v. Boardman, 79 N.E. 
260,193 Mass. 284, 118 Am.S.R. 497. 


N.C.—Jones v. Paschall, 36 N.C. 
430. 


Ohio.—Godfrey v. Epple, 126 N.E. 
886, 100 OhioSt. 447, 11 A.L.R. 317. 


Pa.—In re Scott’s Estate, 29 A. 877, 
163 Pa. 165; Young’s Appeal, 83 Pa. 
59; Mensdorf’s Estate, 29 Pa.Dist. 


323; 


er, 


863; Kenworthy’s Estate, 19 Pa.Dist. 
986; Road’s Estate, 21 Pa.Co. 291. 
[a] Bule applied.— A direction 


that the estate “be equally divided be- 
tween my living heirs and the living 
heirs of my wife, share and share 
alike,’ means an equal division be- 
tween the two classes with the dis- 
tribution of the half devised to each 
class being made per capita among 
its members. Stearns v. Brandeber- 
ry, 9 OhioApp. 300, 29 OhioC.A. 349. 


45. In re Scott’s Hstate, 29 A. 877, 
163) Pan Gor 


46. Conn.—Post v. Jackson, 39 A. 
151, 70 Conn. 283, 3 Prob.Rep.Ann. 104. 


Del.—Doe v. Roe, 2 Del. 105, 29 Am. 
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the will shows an intention that they should take per 
Where the gift is to an individual or sev- 
eral named individuals and to others as a class, how- 
ever, the latter take per stirpes;** unless the testa- 
tor uses language indicating an intention that the 
members of the class shall share equally with the 


stirpes.** 


named individuals.*® 


[§ 1315] d. Power or Discretion in Will. <A pow- 
er or discretion given by will to divide a gift among 
certain persons will ordinarily be construed as pro- 
viding for a per capita division,®® and on a failure to 


D. 336. 


Ga.—Huggins v. Huggins, 
825. 


Hawaii.Henry Waterhouse Trust 
Co. v. Treadway, 29 Hawaii 359. 


Tll.—Carlin v. Helm, 162 N.E. 873, 
$34 Dll: 213. 


Ky.—Wells v. Newton, 4 Bush 158. 


Me.—-Harris v. Austin, 131 A. 206, 
125 Me. 127; Cook v. Stevens, 134 A. 
195, 125 Me. 378. 


Mass.—Hardy v. Roach, 76 N.E. 720, 
190 Mass. 223, 11 Prob.Rep.Ann. 245. 


: Miss.—Crawford v. Redus, 54 Miss. 
00. 


72 Ga. 


N.Y.—In re Bogert’s Estate, 222 N. 
YS. 221, 220 App.Div. 805 [rev 216 
N.Y.S. 747, 127 Misc. 380]; In re Sto- 
cum’s Will, 94 N.Y.S. 588; Everitt v. 
Carman, 4 Redf.Surr. 341. 


N.C.—Burton v. Cahill, 135 S.E. 332, 
192 N.C. 505; In re Brogden, 104 S.E. 
PON. C27? Ecit Cye]: Marsh. 
Dellinger, 37 S.E. 494, 127 N.C. 360; 
Hastings v. Earp, 62 N.C. 5; Lane v. 
Lane, 60 N.C. 630; Martin v. Gould, 
ETN. C2 3.05: 


Ohio.—Huston v. Crook, 38 OhioSt. 
328; Cist v. Central Trust, etc., Co., 
2 OhioN.P.N.S. 175. 


Pa.—Reynold’s Appeal, 104 Pa. 389; 
In re Dible’s Estate, *81 Pa. 279; 
Priester’s Estate, 23 Pa.Super. 386; 
Hertz’s Hst., 22 Pa.Dist. 250; Weth- 
erill’s Hst., 21 Pa.Dist. 305. 


R.I.—Oulton v. Kidder, 128 A. 674. 


Tenn.—Kimbro v. Johnston, 15 Lea 
78; Malone v. Majors, 8 Humphr. 577. 


Wash.—In re Thomson’s Hstate, 10 
P.(2d) 245, 168 Wash. 32. 


Eng.—Tyndale v. © Wilkinson, 
Beav. 74, 53 Reprint 29; 
Ream, 16 Beav. 431, 


47. Roper v. Roper, 58 N.C. 16, 75 
Am.D. 427. 


48. Conn.—Ruggles v. Randall, 38 
A. 885, 70 Conn. 44. 


Tll.— Dahmer v. Wensler, 182 N.E. 
799, 350 Ill. 23; Palmer v. Jones, 132 
N.H. 567, 299 Ill. 2638; Dollander v. 
Dhaemers, 130 N.E. 705, 297 Ill. 274, 
16 A.L.R. 8. 


Iowa.-—Canfield v. Jameson, 208 N. 
W. 369, 370, 201 lowa 784 [cit Cyc]. 


N.Y.—Matter of Griswold, 86 N.Y.S. 
250, 42 Mise. 230, 4 Mills Surr. 137. 


N.C.—Pardue v. Givens, 54 N.C. 306. 


Pa.—IiIn re Herman’s Estate, 90 Pa. 
Super. 512. 


Va.—Hoxton y. Griffith, 18 Gratt. 
(59 Va.) 574. 


49. In re Penney’s Estate, 159 Pa. 
346, 28 A. 255; Rogers v. Morrell, 64 
S.E. 143, 82 S.C. 402, 129 Am.S.R. 899, 
14 Prob.Rep.Ann. 485. 


23 
Abrey v. 
51 Reprint 


| 


' WILLS 


stirpes.>? 


50. Blossom _ v. 
Surr: (N.Y.) 389; 
iS: Gate ls. 


51. Hoey v. Kenny, 25 Barb. (N.Y.) 
396; Rogers v. Rogers, 2 Head (TYenn.) 
669. 


52. Shoch’s Hstate (No. 2), 114 A. 
505, 271 Pa. 165; Young’s Appeal, 83 


Sidway, 5 Redf. 
Feemster v. Good, 


ae 59; Shoch’s Hstate, 30 Pa.Dist. 
367. 
[a] Thus (1) it has been held that 


a direction to divide equally ‘between 
her relations and mine” is to be ex- 
ercised per stirpes. Young’s Appeal, 
S38 Pa: 5962) bequest of a life es- 
tate in trust for three children of 
testator with power of appointment 
in each of one-third share, and in de- 
fault of exercise thereof each share 
to be given “unto such of my grand- 
children who shall then be alive, ab- 
solutely and per stirpes,’”’ means that 
in default of exercise of the power 
the share is to go to such of the 
grandchildren as are the children of 
the child failing to appoint. Shoch’s 
Estate (No. 2), 114 A. 505, 271 Pa. 
165; Shoch’s Hstate, 30 Pa.Dist. 367. 


53. Conn.—Connecticut Trust, eitc., 
Co. v. Hollister, 50 A. 750, 74 Conn. 
228; Healy v. Healy, 39 A. 793, 70 
Conn. 467, 3 Prob.Rep.Ann, 221; Jack- 
son v. Alson, 34 A. 1106, 67 Conn. 249; 
Conklin v. Davis, 28 A. 537, 63 Conn. 


377; Cook v. Catlin, 25 Conn. 387. 
Ga.—MacLean v. Williams, 42 S.E. 
485, 116 Ga. 257, 59 L.R.A. 125. 


Tll—Wyeth v. Crane, 174 N.E. 871, 
342 Ill. 545; Clark v. Todd, 141 N.E. 
758, 310 Ill. 361; Welch v. Wheelock, 
90 N.E. 295, 242 Ill. 380; Kirkpatrick 
v. Kirkpatrick, 64 N.E. 267, 197 Ill. 
144, 8 Prob.Rep.Ann. 73; Thomas v. 
Miller, 43 N.E. 848, 161 Ill. 60; Kelley 


v. Vigas, 112 Ill. 242, 54 Am.R. 235. 
See Hayden v. Hargan, 202 Ill.App. 
544, 


Ind.——Kilgore y. Kilgore, 26 N.E. 56, 
P27) Ind s-27 6; 


Iowa.—Johnson v. Bodine, 79 N.W. 
348, 108 Iowa 594. 


Ky.—Dennis v. Shirley, 278 S.W. 
591, 592, 212 Ky. 114 [cit Cyc]; Prath- 
er v. Watson’s Ex’r, 220 S.W. 532, 534, 
187 Ky. 709 [quot Cyc]; Gulley v. Lil- 
lard’s Ex’r, 141 S.W. 58, 145 Ky. 746; 
Cook, V... Hart, Vai Sow esol D ES. 
650; Johnson y. Jacob, 11 Bush 646. 


Me.—Tucker v. Nugent, 102 A. 307, 
117 Me. 10; Doherty v. Grady, 72 A. 
869, 105 Me. 36. 


Md.—Levering v. Levering, 14 Md. 
30. 


Mass.—Boston Safe Deposit & 
Trust Co. v. Waite, 179 N.E. 624, 278 
Mass. 244; McClench v. Waldron, 91 
N.E. 126, 204 Mass. 554; Allen v. 
Boardman, 79 N.E. 260, 193 Mass. 284, 
118 Am.S.R. 497; Bassett v. Granger, 
100 Mass. 348; Houghton v. Kendall, 
7 Allen 72; Tillinghast v. Cook, 9 
Metc. (Mass.) 143; Daggett v. Slack, 
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exercise such power or discretion, the gift will go 
per capita among all those named, or to whom it 
would have desecended.®* 
tends, however, 


Where the testator so in- 
distribution should be made per 


[§ 1316] e. Heirs, Issue, Descendants, Represent- 
atives, and Next of Kin. 
a devise or bequest is made to “heirs,” “heirs at law,” 
or “legal heirs,” the law presumes the intention of the 
testator to be that the beneficiaries so designated 
shall take per stirpes and not pet capita;®* but this 


As a general rule where 


8 Metc. 450. 


Mo.—Peak v. Peak, 195 S.W. 993; 
Nes v. Brant, 10 S.W. 78, 96 Mo. 
5b2v ae 


Neb.—Dunn v. Elliott, 163 N.W. 333, 
101 Neb. 411.- 


N.H.—McLane v. Crosby, 92 A. 333, 
TT N.HL 596. 


N.J.—Sandford v. Stagg, 150 A. 187, 
106 N.J.Eq. (1 


N.Y.—In re Barker, 130 N.B. 579, 
230 N.Y. 364; Woodward v. James, 
22 N.E. 150, 115 N.Y. 346; Barker v. 
Barker, 158 N.Y.S. 4138, 172 App.Div. 
244 [mod on other grounds 156 N.Y.S. 
194, 92 Mise. 390]; Armstrong v. Ga- 
lusha, 60 N.Y.S. 1, 43 App.Div. 248; 
In re Davenport, 148 N.Y.S. 1042, 85 
Mise.s671, 12) Mills Surr. 102;° In ve 
Curtis, 119 N.Y.S. 605, 64 Mise. 425, 7 
Mills Surr. 279; Cogan v. McCabe, 52 
N.Y.S. 48, 23 Misc. T39. 


N.C.—Cox yv. Heath, 152 S.E. 388, 
198 N.C. 503; Mitchell v. Parks, 105 
S.E. 398, 180 N.C. 634 [cit Cyc]; Lee 
v.. Baird, 44 S.E. 605, 1382 N.C. 755; 
Burgin v. Patton, 58 N.C. 425; Rogers 
v. Brickhouse, 58 N.C. 301; Lowe v. 
Carter, 55 N.C. 377; Spivey v. Spivey, 
SUNG. 100: 


Ohio.—Wilberding v. Miller, 106 N. 
E. 665, 88 Ohio St. 609, 90 Ohio St. 
28, L.R.A.1916A 718; Gill v. Alcorn, 
19 Ohio App. 122; Miller v. Miller, 15 
Ohio Cir.Ct.N.S. 481; Miller v. Mil- 
ler, 84 Ohio Cir.Ct. 43; Miller v. Mil- 
ler, 13 Ohio N.P.N.S. 1; Eichenlaub 
v. Heschong, 5 Ohio N.P.N.S. 367. 


Pa.—In re Wootten’s Estate, 97 A. 
1066, 253 Pa. 186; Fissel’s Appeal, 27 
Pa. 55; Crawford’s Estate, 17 Pa.Su- 
per. 170 [aff, 16 Montg.Co. 97]; May- 
hew’s EHstate, 15 Pa.Dist.&Co. 136; 
Learn’s Estate, 1 Pa.Dist.&Co. 149. 


R.I.—Branch v. De Wolf, 95 A. 857, 
38 R.I. 395; Nightingale v. Phillips, 
72 A, 220, 29 R.I. 175; Swinburne’s 
Petition, 14 A. 850, 16 R.I. 208. 


Tenn.—Parker vy. Milam, 
(2d) 674; 
Civ.A. 332. 


Tex.—Ladd vy. Whitledge, (Civ.App. 
205 S.W. 463 [error refused]. pe 


Vt.—Hodges v. Phelps, 26 A. 625, 
65 Vt. 303; Austin v. Rutland R. Co., 
45 Vt. 215., 


W.Va.—Ross’ Ex’r v. Kiger, 26 S.E. 
me 42 W.Va. 402, 2 Prob.Rep.Ann. 
o . 


61 S.W. 
Stewart v. Drake, 1 Tenn. 


“The law favors a distribution be- 
tween near and remote heirs per 
stirpes in preference to per capita.” 
aye aS Kilgore, 26 N.E. 56, 58, 127 

nd. ‘ 


[a] Direction to distribute to heirs 
“per capita as well as per stirpes, 
equally, and in all respects, share 
and share alike,’ where the heirs con- 
sisted of a daughter and seven chil- 
dren of a deceased daughter, requires 
distribution among them not per capi- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1316] 


presumption is easily controlled by words indicating 
that they should take per capita and not per stir- 
pes,°* as where all of the heirs are of an equal de- 
gree of relationship,°> where the word “heirs” as 
used in the will is equivalent to “children,”®*® or 
where the devise or bequest is expressed in words in- 


ta, but of one half to the surviving 
daughter, and the other half per ca- 
pita among the children of the de- 
ceased daughter. In re Curtis, 119 N. 
ae 605, 64 Mise. 425, 7 Mills Surr. 


[b] “Our heirs.”—Where testator 
gave life estate to wife with remain- 
der to ‘four heirs’ according to law, 
and there were no children of their 
marriage, but each had children by 
former marriages, and land was joint 
cumulation of husband and wife, it 
would be divided one-half to his heirs 
and one-half to his wife’s heirs. 
Dunn v. Elliott, 163 N.W. 333, 101 
Neb. 411. 


{c] Heirs of equal degree of rela- 
tionship.—A devise “to my _ heirs,” 
although all testator’s heirs are 
“nephews and nieces, all in equal de- 
gree of relationship to him, requires 
distribution per stirpes. Cook vy. Cat- 
lin, 25 Conn. 387. But see Post v. 
Jackson, 39 A. 151,-70 Conn. 283, 3 
Prob.Rep.Ann. 104 (stated infra § 
1317 note 72 [a]). ~(2) Gift to -rela- 
tives of equal degree generally see 
infra S317. 


{d] Heirs of several persons.—A 
devise or bequest to the heirs of sev- 
eral persons will usually go per 
stirpes. Levering v. Levering, 14 Md. 
30; Bassett v. Granger, 100 Mass. 
348; Preston v. Brant, 10 S.W. 78, 96 
Mo. 552; Matter of Curtis, 119 N.Y.S. 
605, 64 Mise. 425, 7 Mills Surr. 279; 
Mitchell v. Parks, 105 S.E. 398, 180 
N.C. 634 [cit Cyc]; Lowe v. Carter, 
55 N.C. 377; Miller v. Miller, 34 Ohio 


Cir.Ct. 43; In re Wootten’s Bstate, 97 
A. 1066, 253 Pa. 186; Fissel’s Appeal, 
27 Pa. 55; Branch v. De Wolf, 95 A. 


857, 38 R.I. 395; Austin v. Rutland R. 
Go. 25 ovit. 21 bs Ross. Hr Wa Kiger, 
26 S.B. 193, 42 W.Va. 402, 2 Prob.Rep. 
Ann. 394. 


Who are “heirs” generally see su- 
pra §§ 1241-1253. 


54. Dennis v. Shirley, 278 S.W. 591, 
592, 212 Ky. 114 [cit Cyc]; Doherty 
v. Grady, 72 A. 869, 105 Me. 36; Ward 
v. Stow, 17 N.C. 509, 27 Am.D. 238; 
Griffitt v. Wetzel, 17 Ohio N.P.N.S. 49. 


[a] Where the term “heirs” is a 
word of purchase simply, descriptive 
of the first takers, and not used to 
denote succession, those who answer 
the description will take as individu- 
als per capita. Ward v. Stow, 17 N.C. 
509, 27 Am.D. 238. 


55. De Laurencel v. De Boom, tf 
P. 758, 67/Cal. 362; In re Ruggles 
Estate, 71 A. 933, 104 Me. 333; Ernst 
vy. Rivers, 123 N.E. 93, 233 Mass, 9. 


Relatives of equal and unequal de- 
gree generally see infra § 1317. 


56. Taylor v. Cribbs, 56 So. 952, 
174 Ala. 217; Rogers v. Smith, 88 S.E. 
963, 145 Ga. 234; McCartney v. Os- 
burn, 9 N.E. 210, 118 Ill. 403; Grandy 
v. Sawyer, 62 N.C. 8. 


{a] “Bodily heirs’ may unmistak- 
ably mean children; and so under a 
devise providing that land should be 
“equally divided between the bodily 
heirs of F. and J.,’” the children of F. 
and J. would take per capita, and not 
per stirpes, in absence of a contrary 
intention in the will. Taylor v. 
Cribbs, 56 So. 952,174 Ala. 217. 


Cross references: 


WILLS 


Devise or bequest to children of sev- 
eral persons see infra § 1319. 


Devise or bequest to one and his chil- 
dren see infra § 1321. 


Devise or bequest to specified person 
ag. children of another see infra § 
320. 


“Heirs” construed to mean “children” 
generally see supra §§ 1244-1246. 


57. Ala.—Guesnard y. Guesnard, 55 
So. 524, 173 Ala. 250. 


Conn.—Beardsley v. 
A. 530, 105 Conn. 98. 

D.C.—Follansbee yw. 
App.D.C. 282. 


Ga.—Almand vy. Whitaker, 
395, 113 Ga. 889. 


Ill—Auger v. Tatham, 61 N.E. 77, 


Johnson, 134 


Follansbee, 7 


39 S.E. 


191 Ill. 296; Copeland vy. Copeland, 64 
lll.App. 100; Best v. Farris, 21 Il. 
App. 49. 


Iowa.—Parker y. Foxworthy, 149 N. 
W. 879, 167 Iowa 649; Kalbach v. 
Clark, 110 N.W. 599, 133 Iowa 215, 12 
L.R.A.N.S. 801, 12 Ann.Cas. 647. 


Ky.—Dennis v. Shirley, 278 S.W. 
591, 592, 212 Ky. 114 [cit Cyc]; Rog- 
ers v. Burress, 251 S.W. 980, 199 Ky. 
766; McFatridge v. Holtzclaw, 22 S. 
W. 439, 94 Ky. 352, 15 Ky.L. 312. 


Me.—Doherty yv. Grady, 72 A. 869, 
105 Me. 36. 


Mass.—Proctor vy. Lacy, 
441, 263 Mass. 1. 


Mo.—Wooley v. Hays, 226 S.W. 842, 
844, 285 Mo. 566, 16 A.L.R. 1 [cit Cyc]; 
Record vy. Fields, 55 S.W. 1021, 155 
Mo. 314; Maguire vy. Moore, 18 S.W. 
897, 108 Mo. 267. 


N.J.—Welsh v. Crater, 32 NeJ.Eq. 
177 [aff 33 N.J.Eq. 362]; Scudder’s 
Ex’rs v. Vanarsdale, 13 N.J.Eq. 109. 


N.Y.—Bisson v. West Shore R. Co., 
38 N.E. 104, 143 N.Y. 125; In re Trom- 
bly’s Estate, 246 N.Y.S. 185, 138 Misc. 
220; In re Flint; 192 N.Y-.S. 630, 118 
Mise. 134; Matter of Griswold, 86 N. 
Y.S. 250, 42 Misc. 230; Hveritt v. Car- 
man, 4 Redf.Surr. 341. 


N.C.—Mills v. Thorne, 95 N.C. 362; 


160 N.E. 


Tuttle v. Puitt, 68 N.C. 543; Hobbs 
v. Craige, 23 N.C. 332. 
Ohio.—Mooney v. Purpus, 70 N.E. 


894, 70 Ohio St. 57, 9 Prob.Rep.Ann. 
508; McKelvey v. McKelvey, 1 N.E. 
594, 43 Ohio St. 213; Jameson vy. Glen- 
ny, 10 Ohio N.P.N.S. 168. 


Or.—Ramsey v. Stephenson, 56 P. 
520, 57 PB. 195, 34 Or. 408, 4 Prob.Rep. 
Ann. 510. 


Pa.——In re Scott’s Estate, 29 A. 877, 
163 Pa. 165. 


S.C.—Du Rant v. Reames, 139 S.E. 
2085141 S.C. 13; Parrott v. Barrett, 
49S. 563). °70 SiC. “195 Dukes: we 
Faulk, 16 S.B. 122, 37 S.C. 255, 34 Am. 
SR (455 Allen vy." Allen; 13" S:C.s 512, 
36 Am.R. 716. 


Va.—Driskill v. Carwile, 133 S.E. 
773, 145 Va. 116; Walker v. Webster, 
2S sabe, O10,595 Vas ond. 


W.Va.—Giles v. Von Cain, 117 S.E. 
488, 93 W.Va. 632. 

la] Rule applied.—(1) A gift of 
personalty directed “‘to be equally di- 
vided among my heirs’’ goes per capi- 
ta to the next of kin. Welsh v. Crater, 


dicating an equal division among all the heirs.>7 
spite of the use of expressions of equality, however, 
the will will be construed to require distribution per 
stirpes when other parts of the will indicate that to 
be the intention of the testator, such words being 
applied to a division among the classes.°® The tes- 
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In 


32 N.J.Eq. 177 [aff 33 N.J.Eq. 362]. 
(2) Where testator gave his property 
to his “lawful heirs,” ‘share and 
share alike,’ excepting therefrom 
specified heirs, in view of their “hav- 
ing been amply provided for,’ and 
where the will showed on its face that 
testator desired to provide for those 
who needed and not those who did not 
need his help, and where testator’s 
heirs, other than those excepted, in- 
eluded three brothers of testator who 
did not need the help and the childfen 
of deceased sisters who were in need 
thereof, the heirs took under the will 
per capita and not per stirpes. Wool- 
ey v. Hays, 226 S.W. 842, 285 Mo. 566, 
UGRASEAER <1, 


Expressions of equality generally 
see supra § 1313. 


58. Conn.—Lockwood’s Appeal, 10 
A. 517, 55 Conn. 157; Heath v. Ban- 
croft, 49 Conn. 220. 


Ill.—Thomas v. Miller, 43 N.E. 848, 
161 Ill. 60; Kelley vy. Vigas, 112 Ill. 
242, 54 Am.R. 235. 


Iowa.—-Knutson v. Vidders, 102 N. 
W. 433, 126 Iowa 511. 


Md.—-Plummer v. 
173, 94 Md. 466. 


Mass.—Bassett 
Mass. 348; 


Shepherd, 51 A. 


v. Granger, 100 
Baleom vy. Haynes, 14 Ai- 
len 204; Holbrook v. Harrington, 16 
Gray 102. See McClench v. Waldron, 
91 N.E. 126, 204 Mass. 554 (‘‘equally,” 
When used in will devising property 
to testator’s brother’s children and 
heirs, to be divided “equally,” means 
per stirpes division). 


N.H.—McLane v. Crosby, 92 A. 333, 
INH. °596: 


N.J.—Fisher v. Skillman’s Ex’rs, 18 
N.J.Hq. 229. 


N.Y.—Savage v. Pike, 45 Barb. 464. 


N.C.—Grandy v. Sawyer, 62 N.C. 8; 
Burgin v. Patton, 58 N.C. 425; Spivey 
v. Spivey, 37 N.C. 100. 


Pa.—In re Wootten’s Estate, 97 A. 
1066, 253 Pa. 136; Hoch’s Estate, 26 
A. 610, 154 Pa. 417; Osburn’s Appeal, 
104 Pa. 637; Risk’s Appeal, 52 Pa. 
269, 91 Am.D. 156; Witmer’s Ex’rs v. 


oe 


Ebersole, 5 Pa. 458; Barnitz’s Ap- 
peal, 5 Pa. 264; Baskin’s Appeal, 3 
Pa. 304, 45 Am.D. 641; Alston’s Ap- 


peal, 11 A. 366, 8 Pa.Cags. 451. 


R.I.—Branch De Wolf, 
S57; 38 RL. 395. 


Dee rer cay vy. Winston, 7 Humphr. 


Vv. 95 eAS 


W.Va.—Ross’ Ex’rs v. Kiger, 26 S.E. 


ae 42 W.Va. 402, 2 Prob.Rep.Ann. 
[a] Intent to make statute con- 


trolling.—In making his gift to 
“heirs,” it has been held, the testator 
has in view the statute of distribu- 
tions, and the statute governs not 
only as to those who are entitled to 
take but also as to the amount, and 
indicates that they should take in 
the proportions given by such statute 
notwithstanding the use of such 
words as “equally to be divided,’’ ete. 
Hoch’s Hstate, 26 A. 610, 154 Pa. 417; 
Barnitz’s Appeal, 5 Pa. 264; Baskin’s 
Appeal, 3 Pa. 304, 45 Am.D. 641; Al- 
Hettea Appeal, 11 A. 366, 8 PaCas. 


Applicability of words importing 
equal division to division among 
classes generally see supra § 1313. 
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tator is ordinarily held to intend distribution to be 
made per st*rpes and not per capita when he makes 
a devise or bequest to “descendants,”®® “representa- 
tives,”®° or “next of kin,’*! but this is only a rule 
of construction, and not a rule of law;®? and where 
it appears that he intends a per capita distribution 


59. Wood v. Robertson, 
457, 113 Ind. 323; Snyder v. Greendale 
rep en Co., 91 N.E. 819, 48 Ind.App. 


[a] In New York (1) it has been 
held that where the word ‘‘descend- 
ants’’ is used as correlative of parents 
they take, per stirpes, but if used 
alone, children and grandchildren take 
per capita. Barstow v. Goodwin, 2 
Bradf.Surr. (N.Y.) 413. (2) A gift in 
remainder to testator’s descendaitts 
“according to the law of the state 

- regulating distribution of Der 
sonal property in case of intestacy” 
per stirpes, and not per capita. U. S 
Trust Co. of New York v. Nathan, 
183 N.Y.S. 66, 112 Misc. 502 [aff 187 
N.Y.S. 649, 196 App.Div. 126 (aff 135 
N.B. 894, 233 N.Y. 505)]. (3) “Lineal 
descendants” being synonymous with 
“issue,” a bequest to them will be dis- 
tributed per stirpes, and not per capi- 
‘ta. Whitehead v. Ginsburg, 188 N. 
Y.S. 739, 197 App.Div. 266. 


Who are “descendants” 
See supra § 1216. 


60. Walker v. Williamson, 25 Ga. 
549; Thompson y. Young, 25 Md. 450; 
Wachovia Bank & Trust Co. v. Ste- 
vienson),, 144 Sim) 370) 196 N.C. 1219; 
Ajker wv. Barton, 12 1.J/Ch.:16. 


Who are “representatives” general- 
ly see supra § 1256. 


61. Mass.—Cummingsy’ Ex’r 
Cummings, 16 N.E. 401, 146 Mass. 501. 


N.Y.—In re Wells’ Estate, 215 N. 
Y.S. 778, 127 Misc. 459; In re Bailey’s 
Estate, 209 N.Y.S. 137, 124 Misc. 466; 
Erdman v. Meyer, 102 N.Y.S. LOR 53 
Misc. 256. 


Ohio.—Godfrey v. Epple, 126 N.E. 
886, 100 Ohio St. 447, 10 A.L.R. 317. 


Estate, 74 Pa. 


generally 


Pa.—In re Harris’ 
452. 


Hng.—Lewis v. Morris, 19 Beav. 34, 
52 Reprint 261; Mattison v. Tanfield, 
3 Beav. 131, 43 ne. CGhyloi x49) Reprint 
51; Booth vy. Vicars, 1 Coll. 6, 28 Eng. 
Ch. 6, 63 Reprint 297. 


[a] “Between my and my wife’s 
nearest kin they sharing like and 
like,’ indicates an intent to give one- 
half to testator’s own nearest of kin 
and one-half to his wife’s nearest of 
kin, the expression “they sharing like 
and like” referring to the proportion- 
ate share that each one of the two 
classes should take. Godfrey v. Ep- 
ple, 126 N.E. 886, 100 Ohio St. 447, 11 
ASTER. 43 LT. 


Who are “next of kin” generally 
see supra § 1254. 


62. Northern Trust Co. v. Wheeler, 
sah Neb os4, 345 Tl 182, 838 ATR. 


oe Ga.—Clifton v. Holton, 27 Ga. 
321. 


I1].—Northern Trust Co. v. Wheeler, 
cy N.E. 884, 345 Ill. 182, 838 A.L.R. 
54, 


Ky.—Potts v. Shirley, 90 S.W. 590, 
28 Ky.L. 872. 


N.J.—In re Young’s Estate, 166 A. 
159, 113 N.J.Eq. 233 [rev 163 A. 433, 
10 N.J.Mise. 27]. 


N.Y.—New York Life Insurance & 
Trust Co. v. Winthrop, 198 N.Y.S. 755, 
204 App.Div. 803; In re Voight, 164 


WILLS 


terms. °? 
Issue.°* 


15 N.E.[ N.Y.S. 738, 178 Apn.Div. 751 [aff 164 N. 


Y.S. LG LS App. Div. (olan ee inene 
Bailey’s Estate, 209 N.Y.S. 137, 124 
Misc. 466. 


Iing.—Dugdale v. Dugdale, 11 Beav. 
402, 50 Reprint 872. 


[a] “Descendants.”—(1) A bequest 
in equal portions to ‘‘descendants” en- 
titles them to take per capita. Potts 
v. Shirley, 90 S.W. 590, 28 Ky.L. 872. 
(2) Under a devise to testator’s broth- 
ers living at the death of his wife and 
to the descendants of such brothers 
as had died leaving descendants sur- 
viving, descendants of a deceased 
brother to take the deceased brother’s 
share per capita and not per stirpes, 
all descendants were included and 
took per capita. Northern Trust Co. 
v. Wheeler, 177 N.E. 884, 345 Ill. 182, 
83 A.L.R. 154. (3) Under a will giv- 
ing a remainder to the “lawful de- 
scendants” of testator’s daughter at 
her death it was held that, by the 
words “lawful descendants,” it was in- 
tended that upon the death of daugh- 
ter the fund should be paid equally 
to her descendants per capita. In re 
Voight, 164 N.Y.S. 738, 178 App.Div 
veers 164 N.Y.S. 1117, 178 App.Div. 


{b] Next of kin (1) take per capita 
where that is the intention of the 
testator (Clifton v. Holton, 27 Ga. 321; 
In re Young’s Hstate, 166 A. 159, 113 
N. Jeg.) 2338 [rev 163! A. 433; T0y NJ: 
Mise. 27]; New York Life Insurance 
& Trust Co. v. Winthrop, 198 N.Y.S. 
755, 204 App.Div. 803; In re Bailey’s 
Estate, 209 N.Y.S. 137, 124 Misc. 466; 
Dugdale v. Dugdale, 11 Beav. 402, 50 
Reprint 872), (2) as where he directs 
an equal division among them (Clif- 
ton y. Holton, supra; In re Young’s 
state, supra; New York Life Insur- 
ance’& Trust Co. v. Winthrop, supra; 
In re Bailey’s Estate, supra; Dugdale 
v. Dugdale, supra), (3) or where the 
will indicates an intent that the next 
of kin were to take in default of is- 
sue and in the same ratio as_ the 
issue whose place is taken by them, 
where the issue would have taken per 
capita (New York Life Insurance & 
Trust Co. v. Winthrop, supra). 


64. Meaning of “issue” as used in 
will generally see supra § 1222. 


eon See supra text and notes 53- 
66. Cal.—Kidwell v. Ketler, 79 P. 

ree 146 Cal. 12, 10 Prob.Rep.Ann. 
Me 


Conn.—Mooney v. Tolles, 149 A. 515, 
111 Conn. 1, 70 A.L.R. 608; Stamford 
Trust Co. v. Lockwood, 119 A. 218, 98 
Conn. 3387. 


Ga.—Burch v. Burch, 28 Ga. 536. 


Me.—Union Safe Deposit, ete., Co. 
v. Dudley, 72 A. 166, 104 Me. 297. 


Mass.—Coates v. Burton, 77 N.E 
311, 191 Mass. 180; Jackson v. Jack- 
son, 26 N.E. 1112, 153 Mass. 374, 25 
Am. S.R. 648,011 TARA, 38055) nblall av. 
Hall, 2 N.E. 700, 140 Mass. 267. 


Mo.—Freund vy. Schilling, 6 S.W. 
(2d) 6738, 222 Mo.App. 901. 


Ohio.—Watson v. Watson, 171 N.E. 
257, 34 Ohio App. 311. 


Pa.—In re Mayhew’s Estate, 160 A. 
724, 307 Pa. 84, 83 A.L.R. 149. 
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it will be so made notwithstanding his use of such 


The rules hereinbefore stated®® also ap- 
ply to devises or bequests to 
erally held to take per stirpes,®® although where the 
intention of the testator appears from the will to 


“issue,” who are gen- 


Tenn.—Lewis v. Claiborne, 5 Yerg. 
369, 26 Am.D. 270. 


Eng.—Minchell v. Lee, 17 Jur. 727; 
In re Dering, 105 L.T.Rep.N.S. 404 
{foll Robinson v. Shepherd, 4 De G. 
J.&S. 129, 46 Reprint 865]. 


[a] In New York (1) “a stubborn 
rule of law bound the courts for many 
years to the holding that a gift to ‘is- 
Sue’ was to be treated as a gift per 
capita. The rule was often deplored. 

. It yielded to ‘a very, faint 
glimpse of a different intention.’ . 
It was followed, when there was no 
escape, in submission to authority. 
A recent amendment of the Decedent 
Estate Law (L. 1921, ch. 379; Dece- 
dent Estate Law, [Cons. Laws, ch. 13] 
§ 47a) has wiped it out for the fu- 
ture.’’ New York Life Ins. & Trust 
Co. v. Winthrop, 142 N.E. 431, 433, 237 
INGYin Go. 00 A dui (9 eo ee abn ae 
Van Etten’s Estate, 240 N.Y.S. 378, 
1386 Misc. 436; In re Stevens’ Hstate, 
222 N.Y.S. 714, 129 Misc. 539 (to same 
effect). (2) So a will directing that 
a deceased beneficiary’s share _ be 
equally divided among his issue has 
been held to require a per stirpes dis- 
tribution thereunder. In re Wood- 
cock’s Estate, 245 N.Y.S. 642, 138 Misc. 
371. (3) A contrary intent not ap- 
pearing, the presumption was that un- 
der a devise or bequest to “issue” or 
‘Jawful issue’ in the will of one dy- 
ing before the statute became effec- 
tive the beneficiaries were to take per 
capita (Schmidt v. Jewett, 88 N.E. ° 
1110, 195 N.Y. 486, 188 Am.S.R. 8115; 
Soper v. Brown, 32 N.E. 768, 136 N.Y. 
244, 32 Am.S.R. 731; New York Life 
Insurance & Trust Co. v. Winthrop, 
198 N.Y.S. 755, 204 App.Div. 803; In 
re Farmers’ Loan & Trust €o.; 183 N. 
Y.S. 339, 193 App.Div. 80 [mod sub 
nom. In re Durant’s Hstate, 178 N.Y.S. 
111, 109 Misc. 62]; Petry v. Petry, 175 
N.Y.S. 30, 186 App.Div. 738 [aff Petry 
v. Langan, 125 N.E. 924, 227 N.Y. 621]; 
United States Trust Co. of New York 
Va el ernye di bid oNeve Seu ON gelOn ADD wlalive 
152, 15 Mills Surr. 44; Rasquin v. 
Hamersley, 137 N.Y.S. 578, 152 App. 
Div. 522 [aff 102 N.H. 1112, 208 N.Y. 


630]; In re Sanders’ Hstate, 266 N.Y. 
S. 894, 148 Mise. 776; In re Taft's 
Will, 256 N.Y.-S. 732, 143 Mise. 387 


[mod on other grounds 259 N.Y.S. 887, 
144 Misc. 896 (aft 260 N.Y.S. 294, 145 
Mise. 435)]; In re Mann’s Will, 244 
N.Y.S. 673, 138 Misc. 42; U. S. Trust 
Co. of New York v. Baes, 207 N.Y.S. 
19, 124 Misc. 48 [aff 215 N.Y.S. 933, 216 
App. Div. 836]; In re Pearson’s Bstate, 
204 N.Y.S. 665, 122 Misc. 602; In re 
Lawrence’s Estate, TSLINeYssS, 498, Aa! 
Misc. 524; In re Van Cleef, 157 NY. 
S. 549, 93 Mise. 689, 15 Mills Surr. 
384; In re Union Trust Co... 151 N.S. 
246, 89 Misc. 69, 138 Mills Surr, 518 
[mod on other grounds 156 N.Y.S. 32, 
170 App.Div. 176, 15 Mills Surr. 514, 
motion den 113 N.B. 1067, 218 N.Y. 
698, mod on other grounds 114 N.E. 
1048, 219 N.Y¥.'537, and aff.116 NB. 
1080, 220) No. 6571; In re Cromwell, 
142 N.Y.S. 553, 80 Misc. 606, 10 Mills 
Surr. 356; In re Bauerdorf, 138 N.Y. 
S. 673, 77 Mise. 656, 9 Mills Surr. 465; 
Bassett v. Wells, 106 N.Y.S. 1068, 56 
Mise. 81; Jay v. Lee, 83 N.Y.S. 579, 
41 Misc. 13); (4) but where the tes- 
tator appeared to intend distribution 
among the issue per stirpes and not 
per capita, and the language of the 
will lent itself to that construction, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be that the distribution should be per capita, such 
distribution will be made notwithstanding use of the 
In some jurisdictions it is held that 
under a devise or bequest to “issue,” in the absence 
of a contrary intention shown in the will, they take 
per capita;°* but in such jurisdictions where it ap- 
pears that the testator means to make a stirpital 
distribution of his estate, his intention will con- 


word “issue.” §? 


it was so construed (In re Farmers’ 
Loan & Trust Co., 107 N.E. 340, 213 
NOY. 168, 2A... 91035 In) re) Mc- 
Cready’s Will, 259 N.Y.S. 512, 236 App. 
Div. 390; In re Union Trust Co. of 
New York, 156 N.Y.S. 32, 170 App.Div. 
176, 15 Mills Surr. 514 [mod 151 N.Y. 
S. 246, 89 Misc. 69, 13 Mills Surr. 518, 
and motion den 113 N.E. 1067, 218 N. 
Y. 693, mod on other grounds 114 N. 
EB. 1048, 219 N.Y. 537, and aff 116 N.E. 
1080, 220 N.Y. 657]; In re Pond’s 
Estate, 232 N.Y.S. 425, 133 Mise. 242; 
In re Wells’ Estate, 215 N.Y.S. 778, 
127 Mise. 459; In re Haggerty’s BEs- 
tate, 215 N.Y.S. 781, 126 Misc. 769; U. 
S. Trust Co. of New York v. Nathan, 
210 N.Y:S. 296, 124 Misc. 818; U. S. 
Trust Co. of New York v. Baes, supra; 
In re Pearson’s Estate, supra; In re 
Cotheal’s Estate, 202 N.Y.S. 268, 121 
Misc. 665; Metropolitan Trust Co. of 
City of New York v. Harris, 177 N. 
Y.S. 257, 108 Misc. 34; United States 
Trust Co. v. Kahl, 148 N.Y.S. 1083, 
85 Misc. 615, 12 Mills Surr. 57; Mat- 
ter ofPu. Si Trust: Cox, 73) NVY.S. 635; 
86 Misc. 378, 2 Mills Surr. 367), (5) 
as where throughout the instrument 
equality is the dominant idea ex- 
pressed (In re Farmers’ Loan & Trust 
Co., Supra; In re Union Trust. Co. of 
New York, 156 N.Y.S. 32, 170 App.Div. 
176, 15 Mills Surr. 514 [mod 151 N. 
Y.S. 246, 89 Misc. 69, 13 Mills Surr. 
518, and motion den 113 N.E. 1067, 218 
N.Y. 693, modified on other grounds 
114 N.E 1048, 219 N.Y. 537, and aff 
#16 ONE 1080,° 220. N.Y. 657-]5. In) re 
Haggerty’s Estate, supra; In re Pear- 
son’s Estate, supra), (6) or where the 
will directed distribution to “issue or 
to the next of kin” (In re Wells’ Hs- 
tate, supra). (7) Under a devise to 
testator’s children in equal proportion, 
and in case of the death of any child 
to go to the child’s issue, but if none 
then to be divided between the sur- 
viving children of the testator and 
the issue of any deceased child, the 
issue of a deceased child take the 
share of their parent rather than per 
capita with the testator’s children (In 
re Farmers’ Loan & Trust Co., 143 N. 
Y.S. 700, 82 Mise. 330, 11 Mills Surr. 
’88), (8) but the interest falling to the 
issue of a deceased child is to be di- 
vided among such issue per capita, 
and not per stirpes (In re Farmers’ 
Loan & Trust Co., supra). (9) If a 
gift is to issue with directions to di- 
vide per capita, those in different de- 
grees of consanguinity, as nephews 
and grand-nephews, take concurrent- 
ly as well as equally; the issue in 
that event not being excluded, though 
the parents are still in being. In re 
Er bed Ex’rs, 144 N.E. 361, 238 N. 
Beg ALA 


{b] In Rhode Island (1) it was 
held that the word ‘issue’? uncon- 
fined by any indication of intention 
included all descendants and required 
a per capita distribution among them. 
Pearce v. Rickard, 26 A. 38, 18 R.I. 
VAG) NaS A SEE ke TOD et Orr be ROAG,, “402. 
(2) Subsequently, however, the au- 
thority of this case was_ seriously 
questioned, and it was said that un- 
less such intention appears, a distri- 
bution among descendants per capita 
will be contrary to the intention of 
the testator, and that the word “‘is- 
sue’’ should be held to import repre- 
sentation. Rhode Island Hospital 


WILLS 
tHOl:S2 


grees. 


Trust Co. v. Bridgham, 106 A. 149, 42 
Red. L161, 35 VANE ol 85: 


[c] “The tendency of our decisions 
has been more and more to construe 
‘issue,’ where its meaning is unre- 
stricted by the context, as including 
all lineal descendants and importing 
representation, and certainly, when 
the issue take as of a particular time 
after the death of the testator, and 
only the issue living at that time take, 
the issue of deceased issue take by a 
sort of substitution for their ances- 
tors.” Jackson v. Jackson, 26 N.E. 
1112, 153 Mass. 374; 377, 25 Am-:S.R. 
643, 11 L.R.A. 305 [quot with approval 
Coates: Vv." Bunton; 277, oN. be sla ol 
Mass. 180, 182]. 

[d] Rule applied.—In a devise to 
the issue of A and B living at testa- 
tor’s decease ‘‘such issue to take per 
stirpes and not per capita,’’ the words 
“per stirpes’’ refer to the issue and 
not to A and B; and consequently the 
property must be divided into as many 
shares as there were families of is- 
sue, each share going to the issue per 
stirpes. In re Dering, 105 L.T.Rep. 
N.S. 404 [foll Robinson v. Shepherd, 
4 De G.J.&S. 129, 46 Reprint 865]. 

[e] Competition between children 
and living parents a construction 
which permits children to compete 
with their living parents, unless such 
was plainly testator’s intention, is to 
be avoided. Daskam v. Lockwood, 130 
A. 92, 103 Conn. 54; Manning v. Man- 
ning, 118 N.E. 676, 229 Mass. 527. 

67. Gleason v. Hastings, 180 N.E. 
129, 278 Mass. 409; Cammann v. Abbe, 
155 N.E. 438, 258 Mass. 427; Granger 
v. Duryea, 188 N.W. 372, 218 Mich. 
616; In re Duckett’s Estate, 63 A. 
830, 214 Pa. 362; Wistar v. Scott, 105 
Pa. 200, 51 Am.R. 197; Gest v. Way, 
2 Whart. (Pa.) 445. 

fa] Rule applied.—(1) Under will 
directing whole principal to be dis- 
tributed, on death of last surviving 
life tenant, among lawful issue, then 
living, of life tenants, “in equal 
shares.” Gleason y. Hastings, 180 N. 
BE. 129, 278 Mass. 409; Cammann v. 
Abbe, 155 N.E. 438, 258 Mass. 427. 
(2) Where testator apparently used 
‘issue’ when he meant “children.” 
In re Duckett’s Estate, 63 A. 830, 
214 Pa. 362. (3) Where testatrix 
provided that after the execution of 
a trust the remainder of her estate 
should be divided ‘‘between those of 
my grandchildren as shall then be 
living and the issue of each of the 
grandchildren as shall then have died 
and left issue then surviving.” 
Granger v. Duryea, 188 N.W. 372, 218 
Mich. 616. 


68. Skinner v. Boyd, 130 A. 22, 98 
Neds) 55) Patkr is 47 As eoioe 100 ENe Si 
Eq. 355]; Dennis v. Dennis, 99 A. 889, 
86 N.J.Eq. 423; In re Hampson’s Es- 
tate, 134 A. 284, 4 N.J.Mise. 642; 
Barksdale v. Macbeth, 28 §.C.Eq. 125; 
Corbett v. Laurens, 26 S.C.Hq. 301. 


fa] Rule applied.—Where the be- 
quest was to such of the children of 
the testator aS may be alive at the 
decease of the life tenant, and the 
issue of such aS may be dead, to be 
equally divided between them. Barks- 
dale v. Macbeth, 28 S.C.Eq. 125. 


69. Skinner v. Boyd, (N.J.Ch.) 130 
A. 22; Dennis v. Dennis, 99 A. 889, 86 
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[§ 1317] f. Relatives of Equal and Unequal De- 
When the intent of the testator is doubtful, 
the state of his family’? and the degree of consan- 
guinity to him‘! may be considered. Relatives of 
equal degree included in the same gift usually take 
per capita, although of different stocks,’ unless it 
appears that they take by substitution their ances- 


N.J.Eq. 423; Wright v. Gaskill, 72 A. 
108, 74 N.J.Eq. 742; Inglis v. McCook, 
59 A. 680, 68 N.J.Eq. 27; Ballentine v. 
De Camp, 39 N.J.Eq. 87; Bischoff v. 
Atlantic Realty Corporation, 78 S.E. 
988,795) SiC 276: 


[a] Thus where a will provided 
that if a child should die without is- 
sue his share should be equally divid- 
ed between other children and their 
issue, the issue to receive their par- 
ents’ part, the provision as to the is- 
sue receiving their parents’ part re- 
ferred solely to the manner of dis- 
tribution, and was intended to indi- 
cate that the share of one dying with- + 
out issue should be divided between 
the other children then living and the 
issue of testator’s children then dead, 
per stirpes. Bischoff v. Atlantic Real- 
Car pees cone %8 S.B...988, 95. S.c. 

76. 


70. Bivens v. Phifer, 47 N.C. 436. 


71. Burton y. Cahill) 135 S.By 332; 
LOZ INGO! 50a: 


72. Cal.—De  Laurencel 
Boom, 7 PP: 758, 67 Cal. 362: 


Colo.—McKay v. Zilar, 216 P. 534, 
13 Colo.529. 


Conn.—Post v. Jackson, 39 A. 151, 
70 Conn. 283, 3 Prob.Rep.Ann. 104. 


Del.—In re Nelson’s Estate, 74 A. 
851,09 Del:ChsA. 


D.C.—Follansbee v. Follansbee, 7 
App.D.C. 282. 


Ind.—Robertson vy. Burnett, 155 N. 
HH. 178, 86 Ind.App. 89. 


v. De 


Iowa.—Kling v. Schnellbecker, 78 
N.W. 673, 107 Iowa 636. 
Ky.—Purnell v.- Culbertson, 12 


Bush 369. 


Mass.—Morrill v. Phillips, Ta Ni: 
771, 142 Mass. 240. 


Mich.—Van Gallow v. Brandt, 134 
N.W. 1018, 168 Mich. 642. 


Mo.—Maguire v. Moore, 18 S.W. 
897, 108 Mo.1267. 


N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328. 


N.J.—Budd v. Haines, 
52 N.J.Eq. 488; 
N.J.Eq. 1; 
Eq. 520. 


N.Y.—In re Verplanck, 91 N.Y, 439; 
Stevenson v. Lesley, 70 N.Yg 512 
[mod 9 Hun 637]; Van Cott v. Van 
Cott, 152 N.Y.S. 840, 167 App.Div. 694, 
15 Mills Surr. 98 [aff 114 N.E. 1085]; 
In re Duval’s Estate, 261 N.Y.S. 884, ° 
145 Misc. 792; Jay v. Lee, 83 N.Y.S. 
579, 41 Mise. 13: 


N.C.—In re Brogden, 104-S:B. 177, 
180 N.C. 157; Shull v. Johnson, 55 N. 
C. 202; Cheeves v. Bell, 54 N.C. 234; 
Hill v. Spruill, 39 N.C. 244. 


Ohio.—Cist_v. Central Trust, etc., 
Co., 20 Ohio N.P.N.S. 175. 


Pa.—In re Esbenshade, 23 Pa.Dist. 


29 Ae STO 
Hayes v. King, 37 
Wagner v. Sharp, 33 N.J. 


1069; Hartley’s Estate, 22 Pa.Dist. 
417; Brackbill’s Estate, 22 Pa.Dist. 
123; Wetherill’s Estate, 21 Pa.Dist. 


ee Cutler v. Ritchie, 21 Lanc.L.Rev. 
381. 

S.C.—Campbell v. Wiggins’ Heirs, 
14 $.C.Kq. 10. 


294 [69 C.J.] 


tor’s share.*? 


sion among all the beneficiaries,*® 


W.Va.—Giles v. Von Cain, 117 S.E. 
488, 93 W.Va. 632. 
[a] Devise “to my nephews and 


nieces (they being my lawful heirs)” 
(1) effects a per capita distribution 
among them. Post v. Jackson, 39 A. 
151, 70 Conn. 283, 3 Prob.Rep.Ann. 104. 
But see Cook v. Catlin, 25 Conn. 387 
(stated supra § 1316 note 53 [c]). (2) 
Devise or bequest to “heirs” generally 
see supra § 1316. 


[b] “®o grandchildren and their 
survivors” will create a gift per 
capita. Stevenson v. Lesley, 70 N.Y. 
512 [mod 9 Hun 637]. But see Thom- 
as v. Thomas, 53 So. 630, 97 Miss. 697 
(other language indicating intent to 
distribute per stirpes). 


[c] Where particular estate is of 
income and the principal is divided 
among the children at a fixed date 
they take per capita. Maguire v. 
Moore, 18 S.W. 897, 108 Mo. 267; Budd 
v. Haines, 29 A. 170, 52 N.J.Hq., 488; 
Hill v. Spruill, 39 N.C. 244. But see 
Crim v. Knotts, 25 S.C.Eq. 340 (be- 
quest directing that estate be di- 
vided “into equal shares among my 
brother Jacob Patterson and Anthony 
Patterson’s lawful! children, and that 
my brothers, Jacob and Anthony, havé 
the use of their childrens’ portion, or 
part, during their natural lives and 
at their death to their children,” re- 
quires division into two equal shares, 
each brother having one moiety for 
life, his children, at his death to take 
such share among them absolutely). 


73. Stoutenburgh vy. Moore, 37 N.J. 
Eq. 63 [aff 38, N.J.Eq. 281]. 


74. Conn.—Perry v. Bulkley, 72 A. 
1014, 82 Conn. 158; Geery v. Skelding, 
OMA te G2 CONN. 40.9), 


Tll.—Dollander v. Dhaemers, 130 N. 
E. 705, 297 Ill. 274, 16 A.L.R. 8 


Ind.—West v. Rassman, 34 N.E. 991, 
135 Ind. 278; Kilgore v. Kilgore, 26 
N.E. 56, 127 Ind. 276; Laisure v. Rich- 
ards, 103 N.E. 679, 56 Ind.App. 301. 

Ky.—Prather v. Watson's Ex'r, 220 
S.W. 532, 534, 187 Ky. 709 [cit Cyc]. 

Me.—Bray v. Pullen, 24 A. 811, 84 
Me. 185. 

Mass.—Bassett  v. 


Granger, 100 


Mass. 348; Balcom v. Haynes, 14 Al- 
len 204; Leland y. Adams, 12 Allen 
286. 

Mo.—Hamilton vy. Lewis, 13 Mo. 
184. 

N.J.—Farmers’ Trust Co. of Mt. 
Holly v. Borden, 89 A. 985, 83 N.J. 
Eq. 222. 

Pa.—In re Thrie’s Hstate, 29 A. 750, 


162 Pa. 369; Bender’s Appeal, 3 Grant 
210; In re Herman’s Hstate, 90 Pa, 
Super. 512; Lucas’s Hst., 14 Pa.Dist. 
&Co. 624; Miller’s Hst., 29 Pa,Dist. 
443; Thompson’s Hstate, 10 Pa.Dist. 
276. 


Tenn.—Farley v. Farley, 
921, 121 Tenn. 324. 


Eng.—Milner v. Walbran, [1906] 1 
Ch. 64. 

Ont.—Hutchinson y. LaFortune, 28 
Ont. 329. 

[a] Children and grandchildren.— 
Where a gift is made to children and 
grandchildren, the latter will take per 
stirpes when it appears they are to 


115 S.W. 


Relatives of different degree inelud- 
ed in the same gift usually take pey stirpes, how- 
ever,’* unless the context indicates a contrary in- 
tention,*®> as where it provides for an equal divi- 
or names all of 


WILLS 


them.?7 


take their parent’s share by substitu- 
CON. Bray, Va, Pullen, 24k wes il eee 
Me. 185; Leland v. Adams, 12 Allen 
(Mass.) 286; Hamilton vy. Lewis, 13 
Mo. 184. 


75. In re Lawrence’s Ex’rs, 144 N. 
EH. 361, 238 N.Y. 116. And see cases 
infra notes 76, 77. 


[a] Illustration.—Under a_ will 
creating trust funds and providing 
that on the death of each beneficiary 
the principal was to be divided among 
“my sisters, nephews and nieces and 
the issue of my nephews and nieces 
dying prior to the death of” the desig- 
nated beneficiary, ‘share and share 
alike,” the sisters, nephews, and niec- 
es took per capita, although the 
grandnephews and grandnieces took 
per stirpes. In re Lawrence’s Ex’rs, 
144 N.E. 361, 288 N.Y. 116. - 


76. Ala.—Ballentine y. Foster, 30 
So. 481, 128 Ala. 638. 


Cal.—In re Rauschenplat’s Estate, 
297 P. 882, 212 Cal. 33, 78 A.L.R. 1380. 


Del.—Kean vy. Hoffecker, 2 Del. 103, 
29 Am.D. 336. 


Hawaii.—Lidgate v. 
Hawaii 317. 


Ky.—White v. White’s Guardian, 


Danford, 23 


[§ 1318] g. Survivors of Deceased Persons. ! 
gift to a class of persons or on their death to their 
heirs or children will be distributed among such 
heirs or children per stirpes;7® unless the will dis- 


[§§ 1317-1318 


Ind.—Henry v. Thomas, 20 N.E. 
519, 118 Ind. 23. 


Ky.—White v. White, 150 S.W. 388, 
150 Ky. 283 [reh overr 151 S.W. 1, 
151 Ky. 96]; Best-v. Swift, 47 S.W. 
258, 104 Ky. 331, 20 Ky.L.. 576; Crozier 
v. Cundall, 35 S.W. 546, 99 Ky. 202, 18 
Ky.L. 116; Johnson v. Jacob, 11 Bush 
646; Harris v. Berry, 7 Bush_ 113; 
Lachland’s Heirs v. Downing’s Ex’rs, 
11 B.Mon. 32. 


Me.—Hopkins v. Keazer, 36 A. 615, 
89 Me. 347, 2 Prob.Rep.Ann. 503. 


Md.—Lobe v.- Goldheim, 138 A. 5, 
153 Md. 248. 
Mass.—Boston Safe Deposit & 


Trust Co. v. Nevin, 98 N.E. 1051, 212 
Mass. 232; Gardiner v. Fay, 65 N.E. 
825, 182 Mass. 492; Lee v. Welch, 39 
N.E. 1112, 163 Mass. 312; Huntress v. 
Place, 137 Mass. 409; Bowers v. Por- 
ter,.4 Pick. 198. 


Mich.—Wells v. Hutton, 423 N.W. 
768, 77 Mich. 129; Eyer v. Beck, 38 
N.W. 20, 70 Mich. 179. 


N.J.—Shannon v. Shannon, 139 A. 
173, 101 N.J.Eq. 816; Van Houten 
v. Hall, 67 A, 1052, 73° N.J.Eq. 384 
[aff 64 A. 460, 71 N.J.Eq. 626]; Bar- 
tine v. Davis, 46 A. 577, 60 N.J.Eq. 


182 S.W. 942, 168 Ky. 752; Armstrong 292 


v. Crutchfield’s Ex’rs, 150 SW. 835, 
POD SY, Oak. 
Mass.—Hardy v. Roach, 76 N.E. 


720, 190 Mass. 223, 11 Prob.Rep.Ann, 
245; Bigelow v. Clap, 43 N.E. 1037, 
166 Mass. 88. 


Mo.—Record v. Fields, 55 S.W. 1021, 
155 Mo. 314. 


N.Y.—Matter of Kleeman, 115 N.Y. 
S. 982, 61 Misc. 560, 7 Mills Surr. 45; 
eed v. Goodwin, 2 Bradf.Surr. 
413. 


Philippine.—Jose v. Uson, 27 Philip- 
pine 73. 


eo a ee v. Hunt, 30 S.C.Eqa. 


Wash.—In re Thomson's Estate, 
10 P.(2d) 245, 168 Wash. 32. 


Eng.—Barnaby v. Tassell, L.R. 11 
Eq. 368; Walker v. Moore, 1 Beav. 
607, 17 Hng.Ch. 607, 48 Reprint 1077. 


Ont.—Bradley v. Wilson, 13 Grant 
Ch. 642. 


77. Ky.—White v. White’s Guard- 
ian, 182 S.W. 942, 168 Ky. 752. 


N.C.—Marsh v. Dellinger, 37 S.E. 
494, 127. N.C. 360; Lane v. Lane, 60 


N.C! 680; ) Martin. v,, Gould, 27. Nic; 
305. 

Ohio.—Huston vy. Crook, 38 Ohio 
St. 328. 


Pa.—In re Dible’s Hstate, *81 Pa, 
279. 


Tenn.—Kimbro yv.- Johnston, 15 Lea 
78. 


78. U.S.—Von Overbeck v. Dahl- 
gren, 28 F.(2d) 936. 


Conn.—Connecticut Trust, ete., Co. 
v. Hollister, 50 A. 750, 74 Conn, 228. 


Ga.—Speer v. Middleton, 92 S.H. 
870, 147 Ga. 105. 


Ill.— Jenne v. Jenne, 111 N.E. 540, 
271 Ill. 526; Thornley v. Kershaw, 
109 Ill.App. 113 [aff 68 N.E. 482, 204 
Ill. 266]. 


N.Y.—In re Lawrence’s Ex’rs, 144 
N.B. 361, 5.238 NaYou $165-  Dwieht! ve 
Gibb, 101 N.E. 851, 208 N.Y. 153; Fer- 
rer v. Pyne, 81 N.Y. 281 [aff 18 Hun 
411]; Barker v. Barker, 158 N.Y.S. 
413, 172 App.Div. 244 [mod on other 
grounds 156 N.Y.S. 194, 92 Misc. 390]; 
Bayley v. Beekman, 118 N.Y.S. 286, 
1383 App.Div. 888 [aff 91 N.E. 1110, 
197 N.Y. 593]; In re Frech’s Bstate, 
224 N.Y.S. 285, 130 Mise. 283; In 
re United States Trust Co. of New 
York, 140 N.Y.S. 476, 78 Misc. 710, 
10 Mills Surr. 24; Matter of Walker’s 
Hstate, 80 N.Y.S. 6538, 39 Mise. 680, 
3 IMIlis -Surre P43"! Cogan v0" Mee 
Cabe, 52 N.Y.S. 48, 23 Misc. 739; Mat- 
ter of Jewett’s Estate, 25 N.Y.S. 1109, 
5 Mise. 557; Baumann vy. Boehm, 167 
N.Y.S. 932; Bool v. Mix, 17 Wend. 119, 
31 Am.D. 285. See In re Van Cleef, 
163 N.Y.S. 1098, 99 Misc. 405 (devise 
to testator’s four daughters in equal 
shares for life, and on death of a 
daughter without issue her share to 
go to “survivors and survivor of my 
children and the lawful issue of such 
of my children as shall be dead,” al- 
though per stirpes as between sur- 
viving child and issue of each de- 
ceased child, vests among such issue 
per capita). 


N.C.—Empie v. Empie, 152 S.E. 625, 
198 N.C. 562. 

Or.—Gerrish v. Hinman, 8 Or. 348, 

Pa.—In re Joyce’s Estate, 117 A. 


A 


90, 273 Pa. 404; Reynolds’ Appeal, 104 


Pa. 389; Miller’s Appeal, 35 Pa. 323; 
Ortt’s Appeal, 35 Pa. 267; Gring’s Ap- 
peal, 31 Pa. 292; Lewis’ Appeal, 18 
Pa. 318; In re Carrigan’s Estate, 68 
Pa.Super. 264; Crawford’s Hstate, 17 


Pa.Super. 170; Shoch’s Est., 30 Pa. 
Dist. 367; Mullen’s Est., 29 Pa.Dist. 
755; Park’s Estate, 4 Pa.Co. 560, 21 


Wkily.N.C. 227. 


R.I.—Hazard v. Gushee, 87 A. 201, 
35 R.I. 438; Guild v. Allen, 67 A. 855, 
28 R.I. 430; In re Truman, 61 A. 598, 
27 R.LL 209: 


Tenn.—Lee vy. Villines, 167 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1318-1319] 


closes a contrary intention;7® but a gift to one per- 
son and the children of other deceased persons will 
be divided per eapita,®® unless it appears from the 
context or circumstances shown by extraneous evi- 
dence that the testator intended a distribution per 


stirpes.*+ 


[§ 1319] h. Relatives of Different Persons.®? 
devise or bequest to the children of two or more per- 


1117, 129 Tenn. 625, 
Va.—Taylor v. Fauver, 28 S.E. 317. 


Wis.—MecWilliams v. Gough, 93 N. 
W. 550, 116 Wis. 576. 


Eng.—Bradshaw v. Melfing, 23 L. 
J.Ch. 603. 
{a] Illustrations.—(1) Under a 


will creating trust funds and provid- 
ing that on death of each beneficiary 
the principal was to be divided among 
“my sisters, nephews and nieces and 
the issue of wis nephews and nieces 
dying prior to the death of” the desig- 
nated beneficiary, “share and share 
alike,” although the sisters, nephews, 
and nieces took per capita, the grand- 
nephews and grandnieces took per 
stirpes. In re Lawrence’s Ex’rs, 144 
NEM ools 2ocaINeyn eG. C2). Winderca 
will providing for distribution of 
trust property, after the death of life 
tenants, among the lawful issue and 
descendants of testator’s daughter, a 
life tenant, and their heirs and as- 
signs, the same as if testator had 
died intestate after life tenants died, 
where twelve grandchildren and two 
great-grandchildren, children of a de- 
ceased grandchild, survived the last 
life tenant, distribution must be in 
thirteen equal shares, one for each 
grandchild, and one to be subdivided 
between the great-grandchildren. 
won Overbeck y. Dahlgren, 28 F.(2d) 
36. 


[b] Law of Germany.—Under a 
will which, after giving three thou- 
sand dollars to each of testator’s sis- 
ters, provides that, in case of the 
death of one or all of them, the above 
amount shali be evenly divided among 
their heirs according to the laws of 
their country, on the death of one 
of them her heirs take her bequest 
per stirpes according to the laws of 
Germany, in which the sisters lived. 
Jenne v. Jenne, 111 N.E. 540, 271 Ill. 
526. 


79. Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445; In re Er- 
rington, [1927] 1 Ch. 421. 


[a] ‘hus, where a testator direct- 
ed that, after the termination of a 
life estate in his property, it should 
be divided among his children and 
named grandchildren, children of a 
deceased child, and that, if either of 
the children died leaving issue, the 
portion given to such child or chil- 
dren should “be equally divided be- 
tween their issue,’’ on the death of 
certain of the children after the death 
of testator and before the death of 
the life tenant, each leaving issue, 
some of which grandchildren of the 
testator had living children born pri- 
or to the death of the life tenant, the 
issue of the testator’s children so 
-dying were not entitled to partake 
as one general class, but the interest 
of each child so dying would be dis- 
tributed to his or her children and 
grandchildren in equal shares. Se- 
curity Trust Co. v. Lovett, 79 A. 616, 
78 N.J.Eq. 445. 


80. Ky.—Lynn v. Hall, 43 S.W. 
A 2a Ole Rsv Loos LO etcyi La.) SOO Gene e 
Am.S.R. 439. 

N.C.—Marsh v. Dellinger, 37 S.E. 
494, 127 N.C. 360; Harris v. Philpot, 
40 N.C. 324. 
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sons, whether expressed as to the children of A and 
B,** or to the children of A and the children of B,*+ 
or to other relatives of different persons,*®> usually 
means that such children or relatives shall take per 
capita and not per stirpes unless it is apparent from 


the will that the testator intended them to take per 


a | stirpes.S® 


S.C.—Rogers v. Morrell, 64 S.E. 1438, 
82 S.C. 402, 129 Am.S.R. 899. 


W.Va.—Collins vy. Feather’s Ex’rs, 
43 S.H. 323, 52 W.Va. 107, 94 Am.S.R. 
912, 61 L.R.A. 660: 


Eng.—Boughen y. Farrer, 3 Wkly. 
Rep. 495. 


81. Perkins v. Stearns, 39 N.E. 
1016, 163 Mass. 247; Thompson’s Es- 
tate, 10 Pa.Dist. 276; Collins v. Feath- 
er’s HEx’rs, 43 S.E 323, 52 W.Va. 107, 
94 Am.S.R. 912, 61 L.R.A. 660. J 


82. Devise or bequest to heirs of 
53 tai persons see supra § 1316 note 


83. U.S.—MclIntire vy. McIntire, 24 
Ct 196, 192) UESs 116448) awd? 369 
[aff 14 App.D.C. 337, 20 App.D.C. 134]; 
Moffit v. Varden, 17 F.Cas.No. 9,689, 
5 Cranch C.C. 658. 


Conn.—Hoadley v. Beardsley, 93 A. 
535, 89 Conn. 270. 


Del.—In re Nelson’s Estate, 74 A. 
Sol,7o Del.Ch. J. 


Ga.—Rogers v. Smith, 88 S.E. 963, 
145 Ga. 234; Almand y. Whitaker, 39 
S.E. 395, 113 Ga. 889; Payne v. Ros- 
ser, 53 Ga. 662. aa 


Ind.—West vy. Rassman, 34 N.E. 991, 
135 Ind. 278. : 


Ky.—Hughes v. Hughes, 82 S.W. 
408, 118 Ky. 751, 26 Ky.L. 625; Lynn 
v. Hall, 43 S.W. 402, 101 Ky. 738, 19 
Ky.L. 996, 72 Am.S.R. 439; Brown’s 
Ex’r vy. Brown’s Devisees, 6 Bush 648; 
Walters v. Crutcher, 15 B.Mon. 2. 


Wilder, 117 N.E. 
In re Paine, 57 
242; Dole v. 


Mass.—Leslie v. 
342, 228 Mass. 343; 
N.E. 346, 176 Mass. 
Keyes, INE. | O20; rte UMass iat 
Balecom v. Haynes, 14 Allen 204; 
Weston v. Foster, 7 Metc. 297. 


Mich.—Wells v. Hutton, 43 N.W. 
768, 77 Mich. 129. 


Mo.—In re Mays’ Estate, 196 S.W. 
1039, 197 Mo.App. 555. 


N.J.—Benedict v. Ball, 38 N.J.Eq. 
48. 


N.Y.—In re Droney’s Estate, 248 N. 
Y.S. 449, 231 App.Div. 674; In re Title 
Guarantee & Trust Co., 144 N.Y.S. 
889, 159 App.Div. 803 [mod 142 N.Y. 
S. 1070, 81 Mise. 106, 10 Mills Surr. 
428, and aff 106 N.B. 1048, 212 N.Y. 
551]; Stevenson v. Lesley, 9 Hun 637 
[mod on other grounds 70 N.Y. 512]; 
Collins v. Hoxie, 9 Paige 81; Murphy 
v. Harvey, 4 Edw. 131. 


N.C.—In re Brogden, 104 S.E. 177, 
180 N.C. 157; Britton v. Miller, 63 N. 
C. 268; Kirkpatrick v. Rogers, 41 N. 


Ohio.—Holmes v. Fackleman, 20 
Ohio App. 258, 20 Ohio Cir.Ct.N.S. 
109; Holmes v. Fackleman, 2 Ohio 
Apv. 258; Teagle.v. Teagle, 17 Ohio 
Cir.Ct.N.S. 538; Barbour v. Gallagher, 
33 Ohio Cir.Ct. 607. 


Pa.—Roney’s Hst., 19 Pa.Dist. 565; 
Cutler v. Ritchie, 21 Lanc.L.Rev. 331; 
Herneisen v. Blake, 8 Leg.Int. 3, 1 
Phila. 131. 


S.C.—Ex p. Leith, 10 S.C.Eq. 152. 


Tenn — Malone Vv. Majors, 
Humphr. 577, 


8 | 619, 


Where the gift to the children is in remainder to 


Pi ea v. Opie, 1 Call (5 Va., 


Eng.—Peacock v. Stockford, 3 De G. 
M.&G. 738, 52 Eng.Ch. 58, 43 Reprint 
380; Baker v. Baker, 6 Hare 269, 31 
Eng.Ch. 269, 67 Reprint 1168; Mason 
Nae 4 2 Kay & J. 567, 69 Reprint 


[a] Advancements.—A direction 
that there should be charged to the 
children of each parent the amount 
which had been advanced to such par- 
ent does not show that the distribu- 
tion was to be per stirpes. West v. 
Rassman, 34 N.E. 991, 135 Ind. 278. 


b] Bule applied to bequests to: 
(1) “Surviving children of my afore- 
said nephews, nieces and of my broth- 
er.” Barbour v. Gallagher, 33 Ohio 
Cir.Ct. 607. (2) “My two sisters’ 
children,” naming the children. In 
re Brogden, 104 S.E. 177, 180 N.C. 157. 

84. Cal.—In re Backesto’s Estate, 
235 P. 670, 671, 71 Cal.App. 409 [quot 
Cyc]. 

Colo.—McKay v. Zilar, 216 P. 534, 

73 Colo. 529. 


Ga. Huggins v. Huggins, 72 Ga. 
825; Payne v. Rosser, 53 Ga. 662. 

Ky.—Young y. White, 287 S.W. 565, 
216 Ky. 173. 


Md.—Alder v. Beall, 11 Gill&J. 123; 
Brown v. Ramsey, 7 Gill 347. 


Mass.—Hardy v. Roach, 76 N.BE. 
720, 190 Mass. 223, 11 Prob.Rep.Ann. 
245; Hill v. Bowers, 120 Mass. 135. 


ORE tae v. Denny, 37 Miss. 


N.Y.—In re Fischer’s Will, 210 N. 
Y.S. 148, 125 Mise. 90; Stevenson v. 
Lesley, 49 How.Pr. 229 [mod on other 
grounds 9 Hun 637 (mod on other 
grounds 70 N.Y. 512)]. 


Ohio.—Wuennemann y. Martens, 17 
Ohio App. 81; Broermann y. Kessling, 
6 Ohio App. 7; Broermann vy. Kess- 
ling, 28 Ohio C.A. 321. 


R.I.—Guild vy. Allen, 67 A. 855, 28 
R.I. 430. 


Eng.—Willfams v. Yates, Coop. 177, 
47 Reprint 454; Payne v. Webb, 31 
L.T.Rep.N.S. 687; Tomlin v. Hatfield, 
{2 Sim: 167, 35 Eng.Ch:' 143, 59 Re- 
print 1095. 


Ont.—Re Gardner, 3 Ont.L. 343, 1- 
Ont.W.R. 157. 


See Leggett v. Simpson, 96 S.E. 638, 
176 N.C. 3 (dictum). 


Kling v. Schnellbecker, 78 N. 
W. 673, 107 Iowa 6386; Allender vy. 
Keplinger, 62 Md. 7. 


86. U.S.—Walker vy. Griffin’s Heirs, 
11 Wheat. 375, 6 L.Ed. 498. 


EO v. Langley, 12 D.c. 


Ga.—Mayer vy. Hover, 7 S.E. 562, 
81 Ga. 308. 


Ind.—Laisure v. Richards, 103 N.E. 
679, bO- Ind. App. 30L. 


Ky.—Slattery v. Ryan, 26 S.W.(2d) 
544, 233 Ky. 611; Butler v. Butler, 30 
SW 4, Ot Koy Lois 1 2 Kylee ie 
Fields v. Fields, 20 S.W. 1042, 93 Ky. 
14 Ky.L. 865; Bethel y. Major, 
68 S.W. 6381, 24 Ky.L. 398. 


296 [69 C.J.] 


be divided on the death of the parents respectively 
the children take per stirpes,®? but where the chil- 
dren are all to take at the same time, as at the death 
of the surviver of the parents, they may take per 


eapita.§® 


[§ 1320] 


La.—Allen’s Succession, 20 So. 1938, 
48 La.Ann. 1036, 55 Am.S.R. 295. 


Mass.—Townsend v. Townsend, 31 
N.E. 632, 156 Mass. 454. 


N.Y.—In re Collins, 116 N.Y.S. 243, 
1 App.Div. 834 [aff 89 N.H. 1098, 
6 N.Y. 533]; Matter of Keogh, 98 
.Y.S. 433, 112 App.Div. 414 [mod 95 
.Y.S. 191, 47 Misc. 87, 4 Mills Surr. 
82, 

4]. 


13 
19 
and aff 79 N.E. 110954 186) INaY- 


N.C.—Jones v. 36 N.C. 


430. 


Pa.—In re Ihrie’s Estate, 29 A. 750, 
162 Pa. 369; Hiestand v. Meyer, 24 A. 
749, 150 Pa. 501; Fissel’s Appeal, 27 
Pa. 55; Kline’s "Estate, 388 Pa.Super. 
582; Fleck’s Estate, 28 Pa.Super. 466; 
Miller’s Hstate, 26 Pa.Super. 453; 
Baizley’s Estate, 7 Pa.Dist.&Co. iis 


87. Bethea v. Bethea, 22 So. 561, 


Paschall, 


116 Ala. 265; Shinn v. Motley, 56 N. 
Cc. 490; Crim v. Knotts, 25 8.C.Eq. 
340. 


88. Potts v. Shirley, 90 S.W. 590, 
28 Ky.L. 872. 


89. Devise ox bequest to certain 
named individuals and others as a 
class see supra § 1314. 


_ 90. Ala.—Smith v. Ashurst, 34 Ala. 
208; Howard v. Howard’s Adm’rs, 30 
Ala. 391. 


Cal.—In re Rauschenplat’s Estate, 
297 PB. 882, 212 Cal. 33, 78 A.L.R. 1380; 
In re Fisk’s Estate, 187 P. 958, 182 
Cal, 238. 


Ill.— Pitney v. Brown, 44 Ill. 363. 


Ind.—Rohrer v. Burris, 61 N.E. 202, 
27 Ind.App. 344. 


Kan.—Neil v. Stuart, 169 P, 1138, 
1139, 102 Kan. 242 [cit Cyc]. 


Ky.—Conn v. Hardin, 284 S.W. 
1077, 215 Ky. 307; Fischer v. Lange, 
228 S.W. 684, 190 Ky. 699; Justice v. 
Stringer, 169 S.W. 836, 160 Ky. 854; 
Purnell vy. Culbertson, 12 Bush 369; 
Wells v. Newton, 4 Bush 158. 


La.—Succession of Untereiner, 92 
So. 343, 151 La. 804. 
Md.—Courtenay v. Courtenay, 113 


A. 717, 188 Md. 204; Brittain v. Car- 
son, 46 Md. 186; Maddox v. State, 4 
Harr.&J. 539; Benson v. Wright, 4 
Md.Ch. 278. 

Mass.—Russell y. Welch, 129 N.E. 
422, 237 Mass. 261; Leslie v. Wilder, 
117 N.E. 342, 228 Mass. 343. 


Miss.—Crawford v. Redus, 54 Miss. 
700; Nichols v. Denny, 37 Miss. 59. 


N.H.—Farmer v. Kimball, 46 N.H. 
435, 88 Am.D. 219. 


N.J.—Burnet’s Ex’rs v. Burnet, 30 
N.J.Eq. 595; ‘Thornton v. Roberts, 30 
N.J.Eq. 473; Macknet’s Ex’rs v. Mack- 
net, 24 N.J.Eq. 277; Stokes v. Tilly, 
9 N.J.Eq. 130; Bailey v. Orange Me- 
morial Hospital, (Ch.) 102 A. 7. 


N.Y.—In re Turner’s Will, 101 N.E. 
905, 208 N.Y. 261, Azin.Cas. 1914D 245; 
Lee v. Lee, 39 Barb. 172, 16 Abb. Pr. 
DAZ Central Trust Co. v. Richards, 
G1 N-Y.S. 773, 35 Misc. 247, 


N.C.—Culp v. Lee, 14 S.H. 74, 109 
N.C. 675; Waller v. Forsythe, 62 N.C. 
3535 Harrell v. Davenport, 58 N.C. 4; 
Bryant Ve SCOUL, 2h INRCu boo, 28 Am.D. 
590. 


Pa.—Garnier v. Garnier, 108 A. 595, 


Certain Persons and Relatives of Oth- 


WILLS 


er Persons.®® 


ALS, 


[§§ 1319-1320 


A devise or bequest to a person and 
the children of another person will ordinarily be di- 
vided per capita,®® unless it appears from the con- 
text or circumstances shown by competent extrane- 


ous evidence that the testator intended a distribu- 
tion per stirpes.°! But a devise or bequest to one and 


265 Pa. 175; McElree’s Hstate, 12 Pa. 
Dist.&Co. 677; Donohoe’s Estate, 5 
Pa.Dist.&Co. 165: Heinitsh’s EF Istate, 
21 Lane.L.Rev. 394; Matter of Stir- 
ling’s Will, 11 Phila. 150; Peale’s Hs- 
tate, 33 Leg.Int. 374, 11 Phila. 147. 


_ Philippine.—Jose vy. Uson, 27 Phil- 
ippine 73. 


R.I.—Perry v. Brown, 83 A. 8, 
ReL.1203:3 
R.I. 430. 


S.C.—Dupont v. Hutchinson, 31 S. 
C.Hq. 1; Barksdale v. Macbeth, 28 S.C. 
a 125; Perdriau v. Wells, 26°S.C.Eq. 

Tenn.—Ridley v. McPherson, 43 S. 
W. 772, 100 Tenn. 402; Puryear v. Ed- 
mondson, 4 Heisk. 48; Seay v. Wins- 
ton, 7 Humphr, 472. 


Va.—Perdue vy. Starkey’s Heirs, 86 
S.E. 158, 117 Va. 806, Ann.Cas.1916C 
409; Hoxton y. Griffith, 18 Gratt. (59 
Va.) 574; McMaster v. McMaster’s 
Hx'rs, 10 Gratt. (51 Va.) 275. 


W.Va.—Collins v. Feather’s Ex’rs, 
43 S.H. 3238, 52 W.Va. 107, 94 Am.S.R. 
912, 61 L.R.A. 660. 


Eng.—In re Harper, [1914] 1 Ch. 70; 
Abbay v. Howe, 1 De G.&Sm. 470, 
63 Reprint 1153; Cunningham v. Mur- 
ray, 1 De G.&Sm. 366, 63 Reprint 1107 
[atie wa = dur. DAT a aoe ele Clive AO ge 
Barnes v. Patch, 8 Ves.Jr. 604, 7 Rev. 
Rep. 127, 32 Reprint 490, 


Can.—Houghton y. Bell, 23 Can.S.C. 
498 [overr Wright v. Bell, 18 Ont. 
App. 25]. 

[a] Bequest equally dividing prop- 
erty “between” A and children of B, 
with names of the several children of 
B then given, will be construed as 
calling for equal division “among” the 
beneficiaries where there is no clear 
indication in the will that this would 
do violence to the evident purpose of 
testatrix. In re Fisk’s Estate, 187 P. 
958, 182 Cal. 238; ee v. Courte- 
Nay 1S An Tale 138 Md. 20 


[b] “Bach” of a Un- 
der a devise to “each” of A’s children 
and B “share and share alike,” all the 
beneficiaries share per capita. Dono- 
hoe’s Hstate, 5 Pa.Dist.&Co. 165. (2) 
Thus under a devise to testator’s 
nephew B one share and to “each of 
the children of my brother G one 
share to be equally divided among my 
said nieces and nephews, share and 
share alike,’ the children of G@ share 
in the estate per capita. In re Turn- 
er’s Will, 101 N.B. 905, 208 N.Y. 261, 
Ann.Cas.1914D 245. 


91. Conn.—Geery v. Skelding, 27 
A. 77, 62 Conn. 499; Raymond vy. Hill- 
house, 45 Conn. 467, 29 Am.R. 688; 
Lyon v. Acker, 33 Conn. 222. 


D.C.—Haas vy. Atkinson, 20 D.C. 537. 


Ga. 161 S.E. 608, 
173 -Gas 8110) Belt. vesGay,- 8201S. BE. 
1071, 142 Ga. 366; White v. Holland, 
18 S.H. 17, 92 Ga. 216, 44 Am.S.R. 87; 
Fraser v. Dillon, 3 S.H) 695, 78 Ga. 
474; Randolph v. Bond, 12 Ga. 362. 
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Ill—Dahmer v. Wensler, 182 N.E. 
799, 350° Ill, 233 Beal vy. Higeins, 9135 
NE. 759 308) Ts iO eee alin craiiv. 


Jones, 1382 N.E. 567, 299 Ill. 263. 


Ky.—Prather v. Watson’s Ex’r, 220 
S.W. 532, 187 Ky. 709. 


Me.—Perry v. Leslie, 126 A. 340, 124 
Me. 93. 


Guild vy. Allen, 67 A. 855, 28° 


the heirs®? or family®? of another will usually go 


Md.—Slingluff v. Johns, 39 A. 872, 
87 Md. 273.. 


Mass.—Warren v. Morris, 143 N.E. 
271, 248 Mass. 254; Brooks v. Carter, 
118 Mass. 407. 


N.J.—Van Houten v. Hall, 64 A. 460, 
71 N.J.Eq. 626 [aff 67 A. 1052, 73 N.J. 
Eq. 384). 

N.Y.—Vincent v. Newhouse, 83 N.Y. 
505; Ferrer v. Pyne, 81 N.Y. 281 [aff 
18 Hun 411]; Rushmore v. Rushmore, 
TOY ANE SEACH GG Ys = 


N.C.—Pollard v. Pollard, 83 N.C. 


96; Gilliam v. Underwood, 56 N.C. 
100; Henderson v. Womack, 41 N.C. 
437. 


Pa.—Green’s Estate, 21 A. 317, 140 
Pa. 253; Risk’s Appeal, 52 Pa. 269, 
91 Am.D. 156; Sipe’s Estate, 30 Pa, 
Super. 145 [aff' 18 York Leg.Rec. 92]; 
Mensdorf’s Estate, 29 Pa.Dist. 863; 
Kenworthy’s Est., 19 Pa.Dist. 986. 


S.C.—Archer vy. Munday, 17 S.C. 84; 
Collier v. Collier, 24 S.C.Eq. 555, 55 


Am.D. 653; Conner v. Johnson, 11 S. 
C.Eq. 41 

ex “Dubotg v. House, (Civ.App.) 
294 S.W. 935. 


Vt.—Shepard’s Heirs Yes 
Estate, 14 A. 536, 60 Vt. 10 


Va.—Hamlett vy. eve Ex’r, 12 
Leigh (39 Va.) 350. 


Eng.—Milner vy. Walbran, [1906] 1 
Ch. 64; England v. England, 20 L.T. 
Rep.N.S. 648. 

92. Ala.—Billinslea vy. 
bie, 2 Stew.&P. 24. 


Conn.—Bond’s Appeal, 31 Conn. 183. 


Sy: recor ae v. Watson’s Ex’r, 220 
S.W. 532, 187 Ky. 709. 


a SPiamibes v. Shepherd, 51 A. 
1738, 94 Md. 466. 


Mass.—Perkins v. Stearns, 39 N.E. 
1016, 163 Mass. 247; Balcom v. Haynes, 
14 Allen 204. 


N.J.—Roome vy. Counter, 6 N.J.1. 
111, 10 Am.D. 390; Fisher v. Skill- 
man’s Ex’rs, 18 N.J.Eq. 229; Winter- 
mute v. Snyder, 3 N.J.Eq. 489. 


N.Y.—Clark v. Lynch, 46 Barb. 68; 
Ackerman’s Hstate, 15 N.Y.St. 707; 
Coster v. Butler, 63 How.Pr. 311. 


N.C.—Harper v. Sudderth, 62 N.C. 
279; Grandy v. Sawyer, 62 N.C. Ss 
Jourdan v. Green, 16 N.C. 270; Ricks 

. Williams, i6 N.C. 3; Stow v. Ward, 
12 NMOS MBG 


Pa.—In re Ashburner’s Hstate, 28 A. 
361, 159 Pa, 545 [aff 2 Pa.Dist. 828, 14 
Pa.Co. 59]; Coxen’s Hstate, 16 York 
Leg.Ree. 125. 


S.C.—Lott v. Thompson, 15 S.E. 278, 


‘Shepards 


Abercrom- 


36 S.C. 38; Britton v. Johnson, 11 s: 
C.Eq. 480. 
[a] “Children and heirs.”.—A de-, 


vise and bequest to named persons 
“and the children and heirs” of others 
indicates an intention that the chil- 
dren and heirs take per stirpes. In 
re Ashburner’s Hstate, 28 A. 361, 159 
Pa. 545 [aff 2 Pa.Dist. 828, 14 Pa.Co. 
rae Britton v. Johnson, 11 S.C.Eq. 


Where “heirs” means “children” see 
supra §§ 1244-1246, 


93. Silsby v. Sawyer, 15 A. 601, 64 
N.H. 580. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1320-1322] 


per stirpes. 


[§ 1321] j. One and His Children or Family. A 
devise or bequest to one and his children®* or fam- 
ily®® will usually go per capita. A devise or bequest 
to a family will usually go per stirpes.°® 


[§ 1322] 12. Exclusion from Will or Restriction 
of Gift®’—a. In General. Where an estate, what- 
ever its nature, was created by will and not by law, 
the rights therein are limited to such rights as were 
conferred by the will which created the estate.°9& A 
clause postponing a gift until other gifts are paid,®°® 
or excluding one as a beneficiary who otherwise 
would be entitled to part of the estate, or restricting 
a particular beneficiary to a particular gift,? will be 
upheld where the testator’s intention to that effect 
is clear, although general words of donation else- 


94. Ala.—Duffee v. Buchanan, 8 
Ala. ‘ 
Conn.—Lord v. Moore, 20 Conn. 122. 


Ky.—Miller v. Wilson’s Adm’r, 66 
SIW: 755, 23-Ky.L. 2130. 


N.Y.—Graves v. Graves, 27 N.E. 
411, 126 N.Y. 636: [aff 8 N.Y.S. 284, 55 
Hun 58]; Seabury v. Brewer, 53 Barb. 
662; Morgan v. Pettit, 3 Dem.Surr. 
61. 


pen Sa es v. Baker, 41 N.C. 
3 


Pa.—Hicks’ Estate, 19 A. 705, 134 
Pa. 507 [aff 8 PaCo. 30]. 


eee rece vy. Apperson, 14 Lea 
oe 


| W.Va—Wills v. Foltz, 56 S.E. 473, 
CleWiria. 262,120 TARA Nish) 2se50 Le 
Prob.Rep.Ann. 481. 


95. Bates v. Dewson, 128 Mass. 
334; Feemster v. Good, 12 S.C. 573; 
In re Williamson’s Estate, 186 N.W. 
827, 45 S.D. 180. 


96. Walker v. Griffin’s Heirs, 11 
Wheat. (U.S.) 375, 6 L.Ed. 498; Sils- 
by v. Sawyer, 15 A. 601, 64 N.H. 580. 
But see Bates v. Dewson, 128 Mass. 
334 (holding where family consisted 
of widow and child property was to 
be divided equally between them). 


97. Provisions requiring election 
see infra §§ 2331-2370. 


Substituted, cumulative, or addi- 
tional devise or bequest in general see 
infra §§ 1466-1471. 


98. Snyder v. Heffner, 169 N.E. 460, 
33 Ohio App. 379. 


Creation of estates by will gener- 
ally see infra §§ 1488-1495. 


99. Eames vy. New Hampshire 
Protestant Episcopal Church, 44 A. 
382, 68 N.H. 203. 


1. Ill.—Power v. Power, 130 N.E. 
313, 296 Ill. 611; Johnson v. Charles- 
ton First Nat. Bank, 61 N.E. 379, 192 
Ill. 541; Simons vy. Corlett, 248 Ill. 
App. 453. 

Miss.—Hudson y. Gray, 58 Miss. 882. 

N.H.—Burke v. Millikin, 45 A. 401, 
69 N.H. 501. 

N.Y.—Gallagher v. Crooks, 30 N.E. 
746, 132 N.Y. 338; In re Leonard, 153 
N.Y.S. 852, 168 App.Div. 12, 16 Mills 
Surr. 96 [aff 113 N.E. 491, 218 N.Y. 
513). 

Pa.—Sullivan v. Straus, 28 A. 1020, 
161 Pa. 145. 

Va.—wWildberger v. Cheek’s Ex’rs, 
27 S.E. 441, 94 Va. 517. 

Eng.—White v. Wakley, 26 Beav. 
23, 53 Reprint 804. 


N.B.—Miles v. Coy, 12 N.B. 174. 
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where in the will might otherwise have included such 


fie 
person or gift. 


[a] Limitation to legal rights.— 
A provision that a surviving husband 
“shall receive no more of my estate 
than he shall be entitled to by law” 
does not give him a legacy, the 
amount of which is measured by the 
statute of descent where the will pro- 
vides for specific legacies and a re- 
siduary legacy to others. Simons v. 
Corlett, 248 Ill.App. 453. 


2. Ark.—lLe Flore v. Handlin, 240 
S.W. 712, 183 Ark. 421. 


Ga.—Lamar vy. McLaren, 34 S.B. 116, 
107 Ga. 591. 


Ky.—Muir v. Richardson, 256 S.W. 
727, 201 Ky. 857; Delph y. Delph, 2 
Bush 171; Upshaw’s Heirs v, Sthresh- 
ly, 3 Bibb. 444. 


epee nd iat on v. Roberts, 14 Gray 


N.J.—Barnard y. Barlow, 24 A 912, 
50, IN. J.Hig.) 131. 


N.C.—Hoyle v. Stowe, 13 N.C. 318. 


§.C.—Burton yv. Burton, 102 S.E. 282, 
113 S.C. 227; Tisdale v. Mitchell, 33 
S.C.Eq. 263. 


Tex.—Weller v. Weller, 54 S.W. 652, 
22 Tex.Civ.App. 247. 


Vt.—Hayes v. Davenport, 25 Vt. 109. 
3. See cases supra notes 99-2. 


- 4 Flye v. Jones, (Mass.) 186 N.E. 
4, 


ae Ga.—Haralson y. Redd, 15 Ga. 
148. 


Mass.—Sherburne v. Sischo, 9 N.E. 
797, 143 Mass. 439; Briggs v. Wade, 
124 Mass. 380. 


N.J.—In re Sanderson’s Estate, 28 
N.J.Eq. 435; Mullany v. Mullany, 4 N. 
J:-Eq. 16, 31 Am.D: 238. 


N.Y.—Howland v. Union Theologi- 
cal Seminary, 5 N.Y.Super. 82 [rev on 
the facts 5 N.Y. 193]. 


Pa.—Fahnestock’s Estate, 23 A. 573, 
147 Pa. 327; Simpson’s DHst., 23 Pa. 
Dist. 27; Gorgas’ Estate, 3 Pa.Dist. 
360. 


[a] Gift to wife free from control 
of her husband (1) does not cut off 
his rights to curtesy (Mullany v. 
Mullany, 4 N.J.Eq. 16, 31 Am.D. 238) 
(2) or as next of kin of his child after 
the death of his wife (In re Sander- 
son’s Estate, 28 N.J.Eq. 435). 


[b] Rule applied.—Where a tes- 
tator left his grandchildren by the 
deceased sons of his first marriage 
only a nominal bequest, expressly 
stating that he made no other gift or 
bequest to them, but in a subsequent 
clause the testator provided that up- 
on the death of any of his daughters 
by his second marriage without issue 
her share should go as if she died 


The court will not, however, read 


into the will by conjecture an intention on the part 
of the testator to exclude a beneficiary from indirect 
benefits from the estate acquired through the death 
of other beneficiaries,* and a person excluded or re- 
stricted may be entitled to take part of the estate 
as heir or representative of a deceased beneficiary” 
unless the language of the will clearly shows an in- 
tention to the contrary.® 
expressly restricted to a particular gift or share, he 
is not entitled to share in the residue of the estate ;* 
but the mere fact alone that a person is given a spe- 
cific legacy or devise does not prevent him from shar- 
ing in an undisposed residue,’ or in a general dis- 
position of the residue, which shows no intention to 
exclude him; nor does the fact that a legatee re- 


Where a beneficiary is 


intestate and unmarried, the children 
of the sons of his first marriage are 
included. In re Simpson’s Estate, 91 
A. 676, 245 Pa. 244. 


6 Brewer v. Curtis, 105 A. 420, 30 
Del. 204 [aff 108 A. 673, 30 Del. 503]; 
Mitchell’s Lessee v. Mitchell, 18 Md. 
405; In re Tucker’s Estate, 58 A. 889, 
209 Pa. 521, 9 Prob.Rep.Ann. 437; In re 
Herr’s Estate, 28 Pa. 467; Seabrook’s 
Hx’rs y. Seabrook, 16 S.C.EHq. 201. 


[a] Rule applied.—Under a will: 
“1. I give to my daughter S., the sum 
of $20,000. 2. I give to my grandson, 
M., the sum of $1,000, and in case my 
said daughter be not living at the 
time of my decease, I give to him in 
addition to the above legacy the sum 
of $6,000” the bequest to the grand- 
son was limited to $7,000 where the 
daughter predeceased the testator, 
the will clearly contemplating that 
the bequest to the daughter should 
lapse at her death. Brewer v. Cur- 
tis, 105 A. 420, 30 Del. 204 [aff 108 
A. 673, 30°Del. 503]. : 


7. %Ill.—Dickison v. Dickison, 28 
N.E. 792, 138 Ill. 541, 32 Am.S.R. 163 
[aff 36 Ill.App. 503]. 


Kan.—Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230. 


Ky.—Rogers v. Moore’s Devisees, 
4 B.Mon. 22. 


N.Y.—Kemp v. Kemp, 72 N.Y.S. 617, 
86 Misc. 79. 

Pa.—In re Everitt’s Hstate, 46 <A. 
1,195 Pa. 450, 9 Kulp 528. 


Va.—Ellison v. Woody, 6 Munf. (20 
Va.) 368. 


But see Ford v. Whedbee, 21 N.C. 16 
(holding legacy ‘‘which will include 
every part of my estate intended for 
him’ no bar to claim for share of un- 
disposed residue). 


Right of person whose interest is 
limited by will to take as heir or dis- 
eae in case of lapse see infra § 


8. Jones v. Gane, 91 N.E. 129, 205 
Mass. 37. 


[a] “Rest of my heirs,” after a 
mention of one heir for whom some 
provision has been made as a partici- 
pant with the rest in a fund, applies 
to heirs generally, and not to partic- 
ular heirs of the particular sum, and 
does not imply the exclusion of an- 
other heir for whom other provision 
has been made. Turner’s Appeal, 18 
N.W. 123, 52 Mich. 398, 400. 


Right of beneficiary to take as heir 
where testamentary disposition has 
failed see infra § 2306. 


9. Cal.—In re Goetz’s Estate, 109 
P. 105, 13 Cal.App. 266. 


Ga.—Bradley v. Matthews, 97 S.B. 
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celyes a bequest under a will prevent him from taking 
an additional one under a codicil to the will.?° 
Where the testator impliedly restricts a beneficiary 
to a particular legacy, he will not be entitled to re- 
ceive more;'? and an evident intent on the part of 
the testator to exclude from the residue a beneficiary 
specifically provided for in the will will be given ef- 
fect.12 In determining whether testator has implied- 
ly excluded one from a class taking a remainder un- 
der the will, the circumstance that he is the first 
taker may be considered!* and he will be held ex- 
cluded where that is the intention of the testator as 
ascertained by reference to the language employed 
and the associated cireumstances.!+ The fact that 
a gift of the life estate is to the life tenant “for and 
during her natural life only” does not exclude her 
from a share of the remainder as an heir of the tes- 
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ant had the power to draw from the principal.'® 
The fact that the will required that the life tenants 
should be deceased before final distribution is some 
evidence of the testator’s intention to exclude them 
from participation in a remainder given to testator’s 
heirs.1* 


[§ 1323] b. Heirs or Distributees Disinherited.1* 
An heir at law or next of kin will not be disinherit- 
ed except by express words in the will or necessary 
implication arising from them;1® but where from 
the language of the will itself the intention of the 
testator to exclude from his will one or more of his 
heirs is clearly apparent, and is not contrary to some 
positive rule of law, it must prevail.2° A clause ex- 
cluding the heirs or next of kin from all share in the 
estate is inoperative unless some valid disposition 


tator,t® and neither does the fact that the life ten- | 1s made of the property;?+ but it is held, although 


674, 148 Ga. 613. 


Mass.—Wood v. Packard, 55 N.E. 
315, 174 Mass. 540. 


Mich.—Turner’s Appeal, 
493, 48 Mich. 369. 


N.H.—Stratton v. Stratton, 
699, 68 N.H. 582. 


Pa.—In re Sigel’s Estate, 62 A. 175, 
O13) Pa. 1457110 Am:S.R. 515;e1 DRA. 
N.S. 39%, 11 Prob.Rep.Ann, 111; Gantz 
v. Tyrrell, 7 Pa.Super. 249, 42 Wkly. 
N.C. 326; Martin’s Hstate, 16 Pa.Dist. 
521. 


[a] Restrictive words in codicil. 
Where a testator after making sever- 
al legacies gave the residue of the es- 
tate to his heirs and on the same day 
executed a codicil giving a certain 
sum to three persons who were his 
heirs, “and no more,’”’ the three heirs 
were not excluded by the words “no 
more” from sharing in the balance of 
the estate, as such words applied only 
to the amounts mentioned in the codi- 
efl. In re Sigel’s Estate, 62 A. 275, 
213 Pa. 14, 110 Am.S.R. 515, 1.R:A. 
N.S. 397, 11 Prob.Rep.Ann. 111. 


[b] Bequest to a widow in lieu of 
her dower and any right in the testa- 
tor’s personal estate does not prevent 
her from sharing in the residue given 
to the “several beneficiaries under 
this will,’’ except certain legatees, not 
including the widow, who were spe- 
cifically excluded. "Wood v. Packard, 
55 N.E. 315, 174 Mass. 540. P 


[c] Heir of beneficiary.—Where 
testator gave-to his brother ‘‘the sum 
of $500, he being well provided for 
does not need more than this to as- 
sure him of my affection,’ the words 
apply only to the legatee and will not 
exclude his daughter from sharing 
in gifts over on the death of other 
legatees. Martin’s Estate, 16 Pa.Dist. 
521. 


Devise of life estate with remainder 
to life tenant generally see infra § 
1611. 


10. Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 14338. 


fa] Thus a will making bequests 
to employees, and a codicil making an 
additional bequest to one of the em- 
ployees, entitles the latter to take un- 
der both the will and the codicil. 
Clark v. Campbell, 133 A. 166, 82 N.H. 
281, 45 A.L.R. 1433. 


12 N.W. 


44 A. 


- 11. In re Onderdonk’s Hstate, 87 
Pa.Super. 521. 
12. Ind.—Kounse y. Dronberger, 


(App.) 180 N.E. 28. 


such children under 


Iowa.—Stevens 175 N.W. 


303, 191 Iowa 176. 


Md.—Girdwood v. Safe Deposit & 
Trust Co., 122 A. 132, 143 Md. 245. 


Mass.—Lamb v. Jordan, 123 N.E. 
782, 233 Mass. 335. 


N.Y.—In re Latham’s Estate, 231 N. 
Y.S. 414, 1383 Misc. 36. 


Pa.—In re Kessler’s Hstate, 135 A. 
618, 288 Pa. 91. 


Tex.—Kelly v. Kelly, _(Commn. 
App.) 294 S.W. 518 [rev (Civ.App.) 
291 S.W. 631]: 


Ont.—Re Sheard, 49 Ont.L. 320. 


[a] Rule applied.—(1) A will, giv- 
ing testator’s grandson and grand- 
daughter, five hundred dollars each 
on the expressed condition that they 
should not contest the will, excludes 
such grandchildren from sharing in 
the residuary estate. Lamb v. Jordan, 
123 N.E. 782, 233 Mass. 335. (2) So 
a will bequeathing each of two grand- 
children, children of a deceased son, 
five hundred dollars and devising the 
residue to two living sons, discloses 
an intent to exclude the grandchil- 
dren from further share in the prop- 
erty. In re Latham’s Hstate, 231 N. 
Y.S. 414, 133 Misc. 36. (3) Where 
the will set apart one-tenth of the es- 
tate for the use of a child of testa- 
tor’s deceased child and gave to each 
of the five living children of testator 
for their lives one-fifth of the income 
of the remaining nine-tenths, with 
remainder over to surviving children 
and children of deceased children, the 
grandchild, first provided for, or her 
children, was not given a right to 
share in Such remainder. Girdwood v. 
Safe Deposit & Trust Co., 122 A. 
132, 148 Md. 245. (4) A devise of all 
property for life, ten dollars to 
daughter upon the life tenant’s death, 
and the ‘‘balance” to children of a 
named person, shows an intention that 
the daughter should not share in the 
residue. Kounse vy. Dronberger, (Ind. 
App.) 180 N.E. 28. 


[b] Devise of community property 
to testator’s wife for the use of the 
family, the residue to be divided 
among six named children on the 
wife’s death, passed the residue to 
the will to the 
exclusion of the claim of a seventh 
child by inheritance from his moth- 
er, where such child received a por- 
tion of the property by conveyance 
from his mother under the will’s di- 
rection. Kelly v. Kelly, (Tex.Commn. 
App.) 294 S.W. 518 [aff (Civ.App.) 
291 SVW. 631 Jt 


v. Pels, 


[ec] Money gift of small or nomi- 
nal amount is regarded as evidence of 
intent to exclude donee from any oth- 
er participation in estate. Wallis v. 
Walls, 117 So. 670, 218 Ala. 147. 


13. In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L:R. 1005. 
14. In re Carter’s Will, supra. 


15. Gilman v. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


Effect of including life tenant as 
“heir” in determining time proper for 
eral class membership, see supra § 
1285. 


Inclusion of life tenant as “heir” in 
devise of remainder to “heirs” see su- 
pra § 1248. 


16. Gilman Vv. Congregational 
Home Missionary Soc., 177 N.E. 621, 
276 Mass. 580. 


17. Caldwell v. 
184 N.E. 440. 


18. Unjust or unnatural disposi- 
eon generally see supra § 231 in 68 


Bryant, (Mass.) 


Restrictions on testamentary dispo- 
PAH OD Ag onary, see supra §§ 122-186 
in alli 


Right of person disinherited by will 
to take as heir at law or distributee 
in case of lapse see infra § 2304. 


19. See supra § 1149. . 
20. See supra § 1149. 
21. Ky.—Phelps v. Stoner’s Adm’r, 


212 S.W. 428, 184 Ky. 466; Phillups 
v. Phillups’ Adm’r, 20 S.W. 541, 93 
Ky. 498, 14 Ky.L. 493. , 


Me.—Jones v. Warren, 128 A. 1, 12 . 
Me. 282. sc 


Md.—Zimmerman y. Hafer, 3 
316, 81 Md. 347. Ret Bega 


Neb.—Herter v. Herter, 149 N.W. 
795, 97 Neb. 260; Heilman y,. Reitz, 
131 N.W. 909, 89 Neb. 429. 


N.Y.—In re Trumble’s Will, 92 N. 
E. 1073, 199 N.Y. 454; Lynes v. Touee 
send, 33 N.Y. 558; Roosevelt v. Ful- 
ton’s Heirs, 7 Cow. 71; Haxtun v. 
Corse, 2 Barb.Ch. 506: 


Ohio.—Crane v. Doty’s Ex’ i 
St. 279. ME cae 9 


Pa.—Hitchcock vy. Hitcheock, 35 Pa. 
393; Zerbe v. Zerbe, 2 Tapchr one 311. 


S.C.—Crossby v. Smith, 24 S$.C.Ba. 
244; Blackman v. Gordon, 19 S.C.Rg, 
43, 44 Am.D. 241; Gordon v. Black- 
man, 18 S.C.Eq. 61. 


Va.—Boisseau vy. Aldridges, 5 Leigh 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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there is authority to the contrary,?? that a clause ex- 
cluding certain heirs only may be valid, although no 
other disposition is made of the property.2? The rule 
that words of disinheritance, not followed by a dis- 
position of the property, will not have the effect of 
excluding the heir to whom they are applied, is inap- 
plicable where the testator left no undevised prop- 
erty.2* Under statutes providing that disinheritance 
can only be made in a will mentioning the legal rea- 
son on which it is based, a provision for disinher- 
itance is void where such reason is not stated.2° 


[§ 1324] F. Gifts over on Death*?®—1. In Gen- 
eral. Subject to the cardinal rule of construction 
that the intent of the testator as manifested by his 
will shall govern the construction thereof,?? refer- 
ences in a will to the death of a person named there- 
in, as indicating when a gift over on such death shall 
be effective, or references to his death under partic- 
ular circumstances, may be construed not only to re- 
fer to a death occurring prior to that of the testa- 
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tor, but may contemplate a death occurring prior to 
some intermediate point of time subsequent to the 
death of the testator, or may have reference to the 
death of the named first taker at any time, whether 
before or after the death of the testator, depending 
on the language used by the testator and the applica- 
tion of certain canons of construction, some of which 
are peculiarly applicable to gifts over on death.** 


[§ 1325] 2. Death as Sole Contingency. While pro- 
visions for a gift over on the death of a designated 
person without more must be accurately fulfilled be- 
fore such gift can take effect, the general rule is that, 
where a will, in providing for immediate gifts to des- 
ignated beneficiaries, provides further for a gift 
over in the event of the death simpliciter of any of 
the named beneficiaries, for the gift over to be ef- 
fective, the death referred to must, in the absence of 
words in the will indicating a contrary intent, occur 
before the death of the testator.2® In accordance, 
however, with the cardinal rule of construction that 


(32 Va.) 222, 27 Am.D. 590. 
Ieng.—Re Smith, [1933] Ch. 847. 


22. In re Thistle’s Estate, 106 A. 
94, 263 Pa. 60; Crossby v. Smith, 24 
S.C.Eq. 244. 


[a] Rule applied.—(1) Where a 
will showed that testator did not in- 
tend a son to share in a residuary es- 
tate and the will allotted to it income 
illegally accumulated, no effect should 
be given to such intention, unless the 
other heirs took a vested interest in 
the corpus of the trust estate from 
which the income was derived. In re 
Thistle’s HEstate, 106 A. 94, 263 Pa. 
60. (2) Where the will devises a re- 
mainder vesting in children of testa- 
tor but manifests an intention that 
should the echildren die before the 
life. tenant, their descendants and is- 
sue aré not to take, such excluding 
clause not revoking the shares previ- 
ously given in the remainder, nor dis- 
posing of them otherwise after such 
death, the children of remaindermen 
dying before distribution of the estate 
are entitled to share therein. Crossby 
v. Smith, 24 S.C.Eq. 244. 


23. Tabor v. McIntire, 79 Ky. 505, 
3 Ky.L. 307; Clarkson v. Clarkson, 
8 Bush (Ky.) 655. 


24. Muir v. Richardson, 
2, 200, E5N. Bou. ” 


vee Mendez vy. Celis, 20 Porto Rico 


[a] Rule applied where testatrix 
in will referred to divorce complaint 
for reason. Mendez v. Celis, 20 Porto 
Rico 493. 


26. Limitations over see infra §§ 
1656-1661. 


Presumption of death arising from 
absence see Death §§ 5-19. 


When death must occur for substi- 
tutional gifts to be effective see infra 
§§ 1364-1367. 


27. See supra §§ 1118-1125. 


28. See cases infra this note; 
infra §§ 1325-1339. 


[a] Development of rules in Eng- 
Jand discussed.—‘The English judg- 
es have given extended consideration 
to cases of this class and have de- 
fined certain canons of construction to 
be applied. The leading case prior to 
a review by the House of Lords was 
Wdawards v. Edwards, 15 Beayv. 357, 51 
Reprint 576. Four classes of cases 
are there defined: First, a gift to A., 


256 S.W. 


and 


and, if he shall die, then to B. This 
imports a gift over only in case A. 
dies before testator. Second, a gift 
to A., and, if he shall die without 
leaving a child, then to B. This im- 
ports a gift over in the event of the 
death of A., without leaving a child, 
at any time. The third and fourth 
classes are in cases where the gift to 
A. is preceded by a life estate, or some 
other interest of partial duration, 
thus: Third, a gift to one for life 
and after his decease to A., and, if A. 
Shall die, then to B. This imports 
the same as the first case in all re- 
spects except as to the period of en- 
joyment, the period of enjoyment in 
the first class being the death of tes- 
tator, that in the third class the death 
of the life tenant; hence, if A. dies 
before the death of the life tenant, the 
gift goes to B. Fourth, a gift to 
one for life, and, after his decease, to 
A., and, if A. shall die without leav- 
ing a child, then to B. This was con- 
sidered of doubtful import, but was 
held (life rule No. 3) to refer to death 
before distribution. In 1874 these 
rules of construction came under re- 
view by the House of Lords in O’Ma- 
honey v. Burdett, L.R. 7 App.Cas, 388. 
There rules 1 and 2, and apparently 
rule 3, were approved. Rule 4 was 
disapproved, and it was there held 
that the fourth rule should have fol- 
lowed the second rule and imported 
death of A. without issue at any time, 
unless from the provisions of the will 
there could be said to be conferred 
upon A. a power of disposition, in 
which case the title of A. would be 
regarded as indefeasible from his time 
of enjoyment. . . . Since O’Ma- 
honey v. Burdett the principles de- 
fined in Edwards v. Edwards, as modi- 
fied, have been uniformly adhered to 
in England as settled canons of con- 
struction in cases of the classes there 
considered.” Hampton v. Newkirk, 
115 A. 656, 658, 93 N.J.Eq. 270. 


29. U.S.—McClellan v. Mackenzie, 
126 F. 701, 61 C.C.A. 619; Kinsey v. 
Kinsey, 14 F.Cas.No. 7,828, 3 Cranch 
C.C. 85; Wood v. Denny, 30 F.Cas.No. 
17,942, 1 Biss. 73. 

- Ala.—Haigler v. Haigler, 80 So. 864, 
202 Ala. 480; O’Connell v. O’Connell, 
72 So. 81,196 Ala. 224. 

Cal.—In re Barclay’s Estate, 93 P. 

1012, 152 Cal. 753; In re Young’s Es- 


tate, .GApp:) = 1 Ps@20)i2- 5237 <In re 
Thompson’s Estate, 217 P. 127, 62 
Cal.App. 493. 


Conn.—Walsh v. McCutcheon, 41 A. 
813, 71 Conn. 283; Healy v. Healy, 39 
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A. 7938, 70 Conn. 467, 3 Prob.Rep.Ann. 
221; Johnes v. Beers, 18 A. 100, 57 
Conn. 295, 14 Am.S.R. 101; Webb v. 
Lines, 17 A. 90, 57 Conn. 154; Phelps: 
v. Robbins, 40 Conn. 250. 


Del.—Howell v. Grabowski, 111 A. 
742, 31 Del. 134; Chapple v. Home- 
town Realty Co., 139. A. 457, 16 Del. 
Ch. 53) Pierce=v.) Collins, “i872 Alsb3e, 
15 Del.Ch. 99; Marvel v. Wilmington 
Trust Co., 87 A. 1014, 10 Del.Ch. 163; 
Jones v. Webb, 5 Del.Ch. 132. 


Ill.—Evans v. Van Meter, 150 N.E. 
693, 320 Ill. 195; De Haan v. De Haan, 
141 N.E. 184, 309 Tll. 323; Tomlin v. 
Laws, 134 N.E. 24, 301 Ill. 616, 26 A. 
L.R. 606; Karsten v. Karsten, 98 N. 
BE. 947, 254 Tl. 480; Carpenter v. 
Sangamon L. & T. Co., 82 N.E. 418, 229 
Ill. 486, 13 Prob.Rep.Ann,. 122. 


Ind.—Morgan v. Robbins, 53 N.E. 
283, 152 Ind. 362; Levering v. Lever- 
ing, 162 N.E. 448, 88 Ind.App. 374. 


Rp ee ae ca v. Allison, 33 Iowa 


Ky.—Watkins v. Bennett, 186 S.W. 
182, 170 Ky. 464; Blackwell v. Black- 
well, 143 S.W. 1010, 147 Ky. 264; De- 
boe vy. Lowen, 8 B.Mon. 616. 


La.—May’s Succession, 34 So. 52, 
109 La. 994. 


Md.—Dorsey v. Dorsey, 9 Md. 40. 


Miss.—Bibby v. Broome, 76 So. 835, 
116 Miss. 70 [sug error overr 76 So. 
842,'116 Miss. 70]. 


Mo.—Coleman v. Haworth, 8 S.W. 
(2d) 931, 320 Mo. 852; Northcutt v. 
McAllister, 249 S.W. 398, 297 Mo. 475; 
Huntington Real Estate Co. v. Me- 
garee, 217 S.W. 301, 280 Mo. 41. 


N.J.—New Jersey Title Guarantee 
& Trust). Cosiv.. Snyder; 143 BAw 725) 
103 N.J.Mq. 502; Steinhart v. Wolf, 
122 A. 886, 95 N.J.Eq. 132; Steden- 
feld v. Stedenfeld, 114 A. 406, 92 N.J. 
Eq. 241; Dranow v. Sherry, 85 A. 189, 
80 N.J.Eq. 447; Brown vy. Lippincott, 
23 A. 497, 49 N.J.Eq. 44; Burdge vy. 
Walling, 16 A. 51, 45 N.J.Eq. 10; Bish- 
op _v. McClelland’s Ex’rs, 16 A. 1, 44 
N.J-Eq. 450, 1 L.R.A. 551 and note: 
Herbert v. Smith, 1 N.J.Hq. 141. 


N.Y.—Moffett v. Elmendorf, 46 N.E. 
845, 152 N.Y. 475, 57 Am.S.R. 529, 2 
Prob.Rep.Ann. 474; Kelly y. Kelly, 
61 N.Y. 47 [aff 5 Lans. 443]; Traver 
v. Schell, 20 N.Y. 89; Matter of Geis- 
sler, 76 N.Y.S. 100, 72 App.Div. 85 [rev 
74 N.Y.S. 476, 36 Misc. 750, 2 Mills 
Surr. 437]; Ackerman yv. Ackerman, 
71 N.Y.S. 780, 63 App.Div. 370; Kerr 
v. Bryan, 32 Hun 61, 18 N.Y.Wkly. 
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Dig. 569 [aff 102 N.Y. 665]; In re 
Baker’s Bstate, 263 N.Y.S. 322, 146 


Misc. 296; City Bank Farmers’ Trust 
Co. v. Whiteing, 241 N.Y.S. 398, 136 
Misc. 416; In re McCaughin’s Estate, 
242 N.Y.S. 224, 136 Misc. 231 [aff 248 
Navas. 08,2282 App: Div..711) 3) In xe 
Buckley’s Will, 237 N.Y.S. 293, 135 
Mise. 156; In re Reynolds’ Ex’r, 236 
N.Y.S. 326, 134 Misc. 564; In re Rich- 


ardson’s Will, 229° N.Y.S: 299, 131 
Mise. 905; In re Fort’s Hstate, 211 
N.Y.S. 772, 126 Misc. 28; Lewine v. 
Andrews, 201 N.Y.S. 386, 121 Misc. 
455; Bacon v. Sayre, 147 N.Y.S. 522, 


84 Misc. 462 [aff 148 N.Y.S. 1105, 164 
App.Div. 909]; In re Lane’s Will, 140 
APRs 602, 79 Misc. 71, 10 Mills Surr. 


N.C.—Westfeldt v. Reynolds, 133 S. 


BeOS eee Odi: ©... 8.0.25 IDE DNS nays 
Daughtridge, 124 S.E. 148, 188 N.C. 
193; Goode v. Hearne, 105 S.H. 5, 
180 N.C. 475; Burton v. Conigland, 
82 N.C. 99; Davis v. Parker, 69 N.C, 
271. 


Ohio.—Patterson v. Earhart, 6 Ohio 
S.&C.P. 16, 29 Cine.L.Bul. 


Pa.—In re Fetrow’s Estate, 102 A. 
410, 259 Pa. 89; Flick v. Forest Oil 
Col, 41 A) 535, 188 Pa.3817; Jackson’s 
Estate, 36 A. 156,179 Ba. 77, 2 Prob: 
Rep.Ann. 121; May’s Appeal, 41 Pa. 
512; McGuigan y. Christy, 10 Pa. 161; 
Fulton v. Fulton, 2 Grant 28; Gal- 
braith v. Swisher, 19 Pa.Super. 143; 
Account Rex’s Estate, 1 Brewst. 431. 


R.I.—Hazard v. Gushee, 87 A. 201, 
85 R.L. 438; Harris v. Dyer, 28 A. 
971) 18 RT 540; Durfee, Petitioner, 
Ca ASe SOs (a Ey.ae Osos 


S.C.—Hudson vy. Leathers, 139 S.E. 
£96) Lats C382. 


Tenn.—Katzenberger v. Weaver, 75 
S.W. 987, 110 Tenn. 620; Grant v. 
Masely, (Ch.A.) 52 S.W. 508. 


Tex.—Johnston v. Reyes, (Civ.App.) 
183 S.W. 7. 


Va.—Parker v. Stephenson, 104 S.BE. 
39, 127 Va. 431; Cottrell v. Mathews, 
92 S.E. 808, 120 Va. 847; Peyton’s 
Adm’r v. Perkinson, 35 S.E. 450, 98 
Va. 215; Armistead’s Ex’rs v. Hartt, 
83 S.H. 616, 97 Va. 316. 


Wis.—Patton v. Ludington, 79 N. 
W. 1073, 103 Wis. 629, 74 Am.S.R. 
910. - 


Eng.—Home v. Pillans, Coop. t. 
Brough. 198, 47 Reprint 70, 2 Myl.&K. 
i5eee hne.ch.. 15,139. Reprint? $50); 
Re Crosland, 54 L.T.Rep.N.S. 238; 
Laffer vy. Edwards, 3 Madd. 210, 56 
Reprint 487. 


: [a] “It is a well settled rule of 
construction of wills that when by 
the language of the will an estate is 
devised to one person, and in case of 
his death to another, the contingency 
‘his death’ refers to death during the 
lifetime of the testator, in the ab- 
sence of other words in the will show- 
ing a different intention.” Tomlin v. 
Laws, 134 N.E. 24, 25, 301 Ill. 616, 26 
A.L.R. 606. To same effect Fowler v. 
Ingersoll, 28 N.E. 471, 472, 127 N.Y. 
472 (dictum). 


{b] “he authorities are practi- 
cally unanimous in support.’ In re 
eee Estate, (Cal.App.) 1 P.(2d) 
523, 526. 


[c] Jarman states the rule as fol- 
lows: “If there is an immediate gift 
to A. and a gift over in case of his 
death, or any similar expression im- 
plying death to be a contingent event, 
the gift over will take effect only in 
event of A.’s death before the testa- 
tor’s.” 8 Jarman Wills pp 605-661 
[quot Meek v. Trotter, 180 S.W. 176, 
177, 133 Tenn. 145]. 


[d] Application of rule restricted 
and not favored.—(1) ‘“‘It may be said 
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that the rule of construction that a 
contingency of death referred to ina 
will by the use of the terms ‘in case 
of his death’ and similar expressions, 
will be held to relate to death prior to 
that of testator only in the absence 
of even slight manifestation of in- 
tention to the contrary on the part of 
the testator.” Fisher v. Eggert, (N. 
P.Ch) 2645 Ah 957, 959. eG) Subject 
to the position that: the intent and 
purpose of the testator as expressed 
in his will, shall always prevail ex- 
cept when the same is in violation 
of law, it is a recognized rule of in- 
terpretation . ,that when an 
estate by will is limited over on a 
contingency and no time is fixed for 
the contingency to occur, the time of 
the testator’s death will be adopted, 
unless it appears from the terms of 
the will that some intervening time 
is indicated between such death and 
that of the first taker.’ Depree v. 
Daughtridge, 124 S.E. 148, 150, 188 
NC. 193.043) “Ttvissopeny to thesop= 
jection that a testator rarely antici- 
pates the death of a legatee or dev- 
isee before his own; and it will not 
be adopted when by reason of any 
provision in the will, another period 
can be taken as the period of death.” 
Breese’s Hstate, 2 Pa.Dist. 364, 365. 


fe] Distinction between death 
simpliciter and death coupled with 
arfother contingency.—(1) ‘“‘There is 
a well-recognized distinction between 
a devise Simpliciter to one person and 
in case he die to another, and a devise 
over coupled with a _ contingency 
which may or may not happen.” De 
Haan vy. De Haan, 141 N.E. 184, 186, 
309) PAW 23. C2) Provistoneton: Site 
over on death without issue distin- 
guished from provision for gift over 
on death simply see infra § 1329. (3) 
When death must occur in case of 
death coupled with another contin- 
gency see infra §§ 1327-1336. 

[f] Weasons for rule.—(1) “The 
reason assigned for the rule is that 
as death is the certain event, and 
time only is contingent, the words 
of contingency can only be satisfied 
by referring taem to a death before 
some particular period, and, none be- 
ing mentioned, the time referred to 
must be presumed to be the testator’s 
own death.” Fowler v. Ingersoll, 28 N. 
BE. 471, 472, 127 N.Y. 472. (2) It would 
be unreasonable to hold that the tes- 
tator would use the words in provid- 
ing for a gift over in case the named 
person dies to mean when such per- 
son dies, since the testator knows 
that the person named will die some- 
time, and certainly does not desire to 
prepare for that but rather uses the 
language to provide for the contin- 
gency of the named person dying be- 
fore the testator. Johnston v. Reyes, 
(Tex.Civ.App.) 183 S.W. 7. (3) “‘Nat- 
urally a testator leaves his property 
to persons whom he expects to be liv- 
ing at his death.” Coleman v. Ha- 
worth, 8 S.W.(2d) 931, 936, 320 Mo. 
852. (4) “It is unusual: for;one to 
make a will, except in contemplation 
that it shall take effect as it reads, 
When executed as of the date of his 


death.” Coleman v. Haworth, supra. 
[g] Contingency of death intro- 
duced by particular words or phrases. 


—(1) A gift over ‘tin the event of the 
death” of a named person has been 
held to contemplate that the gift over 
shall become effective on a death pri- 
or to that of the testator. Coleman 
v. Haworth, 8 S.W.(2d) 931, 320 Mo. 
852. (2) “The rule is that where 
property is devised simpliciter to one 
person and ‘in case of his death’ to 
another, there being no circumstanc- 
es of an uncertain nature specified 
with respect to such death, the death 
contemplated by the testator will be 
regarded as one occurring before his 
own death.” De Haan vy. De Haan, 
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141 N.E. 184, 186, 309 Ill. 323. (3) In 
the case of a devise to the wife of 
the testator with a gift over “in case 
of the death of both myself and wife, 
when unexplained, refers to the event 
of death during the life of the testa- 
tor. Dorsey v. Dorsey, 9 Md. 40. (4) 
Where a will provides for a gift over 
‘sf’ named first takers die, the word 
‘if’ is construed to introduce the 
idea of contingency, and since death is 
certain, no such idea can survive if 
the clause introduced by the word 
‘if” is construed to mean that the 
death of the devisees at any time is 
meant, therefore the only conclusion 
which will give a natural meaning 
to the word “if”? as used is that the 
testator had in mind in providing for 
the gift over is a death of the dev- 
isees during the testator’s own life- 
time. Northcutt v. McAllister, 249 
S.W. 398, 297 Mo. 475. (5) Where a 
testator, after referring to his grand- 
daughter by name and in endearing 
terms, gives her the bulk of his prop- 
erty, but provides that ‘in case she 
dies” the property should go to oth- 
ers named therein, it was held that 
her death before that of the testator 
was required to make the provision 
over effective. Johnston v. Reyes, 
(Tex.Civ.App.) 183 S.W. 7. (6) Where 
the testatrix provided that certain 
property should go to a sister, naming 
her, “and if she be dead to her chil- 
dren,” it was held that the death con- 
templated by the testatrix, in view 
of the fact that the will indicated that 
the testatrix knew that the named 
Sister was alive at the time the will 
was executed, was the death of the 
sister subsequent to the time the will 
was executed but prior to the death 
of the testatrix. Grant v. Masely, 
(Tenn.Ch.A.) 52 S.W. 508. (7) A pro- 
vision ‘that, if either of two legatees 
should die “before the execution of 
this will,’ bequests should go over 
was held to refer to a death occur- 
ring before the time at which the 
will would be executed by the execu- 
tor, rather than a death before the 
will was executed by writing, sign- 
ing, and the like. In re Richardson’s 
Will, 229 N.Y.S. 299, 131 Mise. 905. 
(8) Where a will devised property to 
certain parties, and then provided that 
“in the event of the death of any of 
the beneficiaries’ named in a certain 
paragraph the portion of the estaite 
arising from the properties described 
in that paragraph was bequeathed to 
a fraternal organization to be used for 
charitable purposes as its. officers 
might direct, it was held that the 
quoted words meant the death of any 
of the devisees before the death of 
the testator. Hodges v. Lanyon, 195 
P. 882, 108 Kan. 407. (9) A will de- 
vising to the testatrix’ brother and 
Sister equally the residue of the es- 
tate, and, “in event of death of ei- 
ther, to survivor,’ was held to refer 
to the death of either brother or sis- 
ter occurring before the _ testatrix’. 
Poore Vv. Poone,s 11 jSIW.. (20). Wal ag22) 
226 Ky. 668 [cit Cyc]. 

[h] Words held not to remove case 
from general rule.—(1) Mere use of 
words “revert to and become the prop- 
erty of” persons named as _ benefici- 
avies over or the word “immediately” 
in or in connection with a provision 
for a gift over in the event of a death 
does not take such provision out of 
the general rule, nor does the use of 
the words “their heirs and assigns” 
or the words ‘or their legal repre- 
sentatives” have this effect. Marvel 
v. Wilmington Trust Co., 87 A, 1014, 
10 Del.Ch. 163. (2) Where the testa- 
tor, after making provision for his 
children, naming them as primary leg- 
atees, proceeds: “In case of the death 
of any of my said children, I order 
and direct that the part of him or her 
so dying be paid to his or her lawful 
issue,” it was held that the death re- 
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the testator’s intention shall control,?° if it appears 
from the will and the surrounding circumstanees that 
it was the intention of the testator that the gift 
should take effect on the death of a beneficiary when- 
ever such death occurred, as well after as before the 
testator’s death, such intention shall be given effect. 
And the general rule®? is inapplicable where the gift 
to the first taker is postponed, as where such gift is 


ferred to contemplates one occurring 
during the testator’s lifetime, and the 
words “shall have received” used in 
another clause providing for a gift 
over in case the primary devisees die 
“before he or she shall have received 
his or her Share” does not prevent the 
application of the rule that death in 
the lifetime of the testator is meant, 
but on the contrary provides an ad- 
ditional reason for the rule, since the 
primary devisees shall have received 
their share at the time of the testa- 
tor’s death. Johnes y. Beers, 18 A. 
100,57 Conn, 295,174 Am.S.R. 101. (3) 
Death before payment of share to 
first taker as contingency on which 
gift over shall become effective gen- 
erally see infra § 1338. 


[i] Evidence.—(1) In accordance 
with the rule that circumstances sur- 
rounding the testator at the time he 
made his will cannot be received to 
show his intention in the absence of 
an ambiguity appearing on the face 
of the will (see supra § 1174), (2) in 
the absence of ambiguity arising in 
the language of the will itself, ex- 
trinsic evidence has been held inad- 
missible to show that the testator 
intended that the death on which a 
gift over is to be effective refers to 
a death subsequent to his own death 
(Tomlin v. Laws, 134 N.E. 24, 301 I11. 
6116; 267 Acie. R. 606). (3) “Lhus* the 
fact that the testator was severely 
injured at the time the will was exe- 
cuted and that the person named as 
first taker was en ventre sa mere was 
held not to change the application of 
the general rule that a gift over on 
the death of a named person refers 
to a death occurring prior to that 
of the testator, and evidence of such 
fact was held to be inadmissible. 
Tomlin v. Laws, supra. (4) On the 
other hand, evidence of circumstanc- 
es surrounding the testator has, in 
appropriate cases, been admitted to 
show that the testator did not intend 
that the general rule should be ap- 
plicable in the particular wills under 
cons itera tas See cases infra note 
3. 


[j] Comparative ages of testator 
and primary devisees immaterial.— 
(1) That the testator was very old 
and ill at the time the will was exe- 
cuted and that the devisees named as 
first takers were young and strong 
at that time did not, prevent the ap- 
plication of the rule stated in the 
text, on the ground that the testator 
eould not have thought that one or 
more of the devisees would predecease 
him. Northcutt v. McAllister, 249 S. 
W. 398, 297 Mo. 475. (2) Compara- 
tive ages of testator and beneficiaries 
as affecting time when death must 
occur where provision is made for a 
gift over on death without issue or 
the like see infra § 1332. 


[k] “Shall not survive me.’—(1) 
Where the testator, after making a 
gift to a named person went on to 
provide .for a gift over in case the 
named person “shall not survive me,” 
the gift over was held not tto take 
effect where the named person in fact 
survived the testator, although She 
died before the time fixed by the will 
for distribution, and it was held not 
permissible to mold such quoted 
words, so as to read ‘shall survive 
me so as to take.” Dana v. Seibert, 
173. Nav 81 501, 10d. Mise:, 67, (2) 
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Survivorship generally see infra §§ 
1340-1355. 


30. See supra § 1118. 


81. Cal—aIn re Hartson’s Estate, 
24 P.(2d) 171. 


Conn.—-Holmes v. Connecticut 
Trust & Safe Deposit Co., 103 A. 640, 
92° Conn: 507, L:R.As1918E 368; Ap- 
peel of Strong, 81 A. 1020, 84 Conn. 

Be 


T1l.—Dean y. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205 [rev 186 Ill. 
App. 139]. 


Ky.—Johnson v. Mansfield, 195 S.W. 
453, 176 Ky. 386. 


Me.—Hiller v. Loring, 
126 Me. 78. 


Mass.—Meins vy. Pease, 94 N.E. 845, 
208 Mass. 478. 


Neb.—In re Willits’ Estate, 130 N. 
W. 757, 88 Neb. 805, 33 L.R.A.N.S. 
Baile, 


N.J.—Fisher v. Eggert, (Ch.) 64 A. 
957. ‘ 

N.Y.—Lewisohn v. Henry, 87 N.Y.S. 
325, 92 App.Div. 532 [aff 72 N.E. 239, 
LIGNE Years oz. 


Pa,—In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394; Petition of Smith, 
TOMAS S32) 7 Oi arsmd Ok” einer egal 
lender, 26 Pa.Dist. 800; Whitecar’s 
Estate, 9 Pa.Dist. 295, 24 Pa.Co. 268. 


W.Va.—Ewing v. Winters, 11 S.E. 
718, 34 W.Va. 23. 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447. 


“It is uniformly held that where 
the context of the will discloses an in- 
tention upon the part of the testator 
to refer to the contingency of death 
after the death of the testator, such 
intention will be recognized and en- 
forced.” Fisher y. Eggert, (N.J.Ch.) 
64 A. 957, 958. 


[a] Death referable to period he- 
youd that of testator if possible.— 
Where a gift is made by will to A, 
and in case of his death to B, if the 
contingency of A’s death can be re- 
ferred to a later period than during 
the lifetime of the testator, the court 
will so construe it. Marvel v. Wil- 
mington Trust Co., 87 A. 1014, 10 Del. 
Ch. 163 (dictum). 


[b] As affected by testator’s use 
of particular words and phrases in in- 
troducing contingency of death.—(1) 
Where a will provides for a gift over 
“at the decease of’ a named first tak- 
er, the death referred to may be con- 
strued as one occurring at any time, 
and the phrase ‘at the decease of” 
may be interpreted to mean “in the 
event of” or “in case of” the death of 
the first taker the gift over shall be- 
come effective. , ‘“‘The words ‘at the 
decease of’ . . are as aptly and 
naturally descriptive of the event of 
decease at one time as at another. 
It was an appropriate phrase to use 
as indicative of such a contingency 
whenever, in the order of events, it 
should occur. It is language which, 
however, may be used in a more nar- 
row sense, and as limited to death in 
one case before and in another after 
the testator’s, and it will be so inter- 
preted when the intent to that effect 


136 A. 350, 
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to take effect after a prior estate or at a time ap- 
pointed, but the death referred to in such cases as 
the contingency on which a gift over shall become 
effective generally means death at any time prior to 
the termination of the particular preceding estate or 
prior to the time appointed, as the case may be, and 
regardless of whether such death oceurs before or 
after the death of the testator;?? the general rule 


appears.” Appeal of Strong, 81 A. 
1020, 84 Conn. 665, 674. (2) “In all 
these cases the ordinary and natural 


meaning is restricted by reason of 
the controlling factor of intent.” 
Appeal o£. Strong, -SuUpLa- cole 


words of contingency [such as in ‘the 
event of,’ and ‘in case of,’ or the like] 
be used of that which is: certain, the 
contingency must be understood to be 
limited to some particular period of 
time, which in the absence of other 
indications of the testator’s meaning, 
is to be taken to be the lifetime of 
the testator. ‘Upon’ or ‘on’ however 
do not import any contingency, and 
being used of an event certain to hap- 
pen must be referred to the happen- 
ing of that event.’ In re Callender, 
26 Pa.Dist. 800, 801. (4) Therefore 
the word “upon” may be construed as 
equivalent to “at’’ or “after’’ when re- 
ferring to a death on which a gift 
over shall be effective. In re Callen- 
der, supra. (5) Accordingly, a devise 
over “upon” the death of the first tak- 
er, named, has been held to refer to 
the happening of that event when- 
ever it occurred, whether before or 
after the death of the testator. In 
re Callender, supra. 


_[c] Rule applied.—(1) A will pro- 
viding that a share of the estate 
should be held in trust for the son 
during his lifetime and until his 
death and then over, the will making 
other arrangement in the event that 
the son should marry or go into busi- 
ness, refers to the death of the son 
after the death of the testator, in de- 
termining the effect of a gift-over 
clause. Dean v. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205 [rev 186 Ill. 
App. 139]. (2) A conditional limita- 
tion of a wife’s estate in personalty 
on her marrying again or on her death 
has been held to apply to her death 
after, as well as before, that of the 
testator, since the provision as to 
marriage, which could only be refer- 
able to a period subsequent to the 
testator’s death, her death should also 
be referred to that period. Johnson 
v. Mansfield, 195 S.W. 453, 176 Ky. 
386. (3) Where the testator, at the 
time he executed his will, providing 
for a gift over in case of the death 
of either of his grandsons who were 
named as beneficiaries in his will, was 
an aged man, his wife dead, and he, 
himself, suffering from a fatal dis- 
ease and requiring constant care and 
attention, and had expressed the be- 
lief that his days were numbered, it 
was held that, in providing for the 
gift over, he did not contemplate the 
death of either of his grandsons be- 
fore his own, therefore, in order to 
make the gift over effective, it was 
not necessary that the death referred 
to should occur during the testator’s 
lifetime. In re Willits’ Estate, 130 
News 757, 88 Neb. 805, 33 L.R.A.N.S. 


32. See supra text and note 29. 
33. U.S.—McClellan v. Mackenzie, 
TOASTS Mer TM Ibs aati ke {CKCS NES (Gil); 


Cal.—In re Hartson’s Estate, 24 P. 
(2d) 171. 


Conn.—Hollister y. Butterworth, 40 
Font rR 71 Conn. 57, 4 Prob.Rep.Ann. 


Kan.—Woolverton y. Johnson, 
Pi 009, 69s kant 708. 


a 
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is also held to be inapplicable to cases wherein the 
first taker is given an estate which does not purport 
In any event, where the 
will indicates with appropriate language that the 
gift over shall take place only in case those named 
as donees over survive a point of time, indicated 
in the will, and corresponding to the time of the 
death of a life tenant who is named as first taker, the 


to be an absolute one.*# 


Ky.—State Bank of Hau Gallie v. 
Rose’s Adm’r, 293 S.W. 1087, 219 Ky. 
562; Pearce’s Adm’r v. Pearce, 238 S. 
W. 750; Powell’s Ex’r v. Cosby, 89 S. 
W. 721, 28 Ky... 619; Powell’s Ex’rs 
v. Cosby, 91 S.W. 1133, 29 Ky.L. 46; 
Clements v. Reese, 74. S.W. 1047, 25 
Ky.L. 221; Stockwell’s Adm’r v. Bow- 
man, 67 S.W. 379, 23 Ky.L. 2304; Har- 
ae Neyer hon SNWp (tas dlMscy lee 


Md.—-Hammett v. Hammett, 43 Md. 
307; Hill’s Lessee v. Hill, 5 Gill & J. 
87; Gable v. Hllender, 53 Md. 311. 


Mo.—Ro Bards v. Brown, 67 S.W. 
245, 167 Mo. 447. 


N.H.—Paul vy. Philbrick, 60 A. 682, 
WowN tds 3 le 


N.Y.—In" re Waterbury Trust Co., 
219) N. Yas. 614; 128 “Mise. 582) Taft 
In re Burdsall’s Will, 222 N.Y.S. 777, 
221 App.Div. 756]; United States 
Trust Co. of New York v. Peters, 167 
N.Y.S. 620, 180 App.Div. 186 [dism of 
appeal den 119 N.E. 10838, 223 N.Y. 
Gov, and aff 121 0N.E.. 895, 224 N.Y. 
626]; Lyons v. Weeks, 65 N.Y.S. 818, 
53 App.Div. 212 [rev 61 N.Y.S. 441, 29 
Misc. 714, and aff 60 N.H. 334, 167 N.Y. 
1385]; Patterson v. McCunn, 47 Hun 
634, 14 N.Y.St. 385 [aff 18 N.E. 481, 
110 N.Y. 670]; Wright v. Wright, 118 
N.Y.S: 994 [aff 125 N.Y.S. 875, 140 
App.Div. 634]; In re Stocum’s Will, 
94 N.Y.S. 588; Taylor v. Wendel, 4 
Bradf.Surr. 324; Dominick v. Moore, 
2 Bradf.Surr. 201. 


Pa.—Petition of Smith, 139 A. 832, 
291 Pa. 129; In re Miller’s Estate, 
ELS PACES SO eto. MES O05. 0! Aus ke. 9 Loy 
In re Fitzgibbon’s Estate, 116 A. 289, 
272 Pa. 345; Cox’s Hstate, 5 Pa.Dist. 
206; Breese’s Estate, 2 Pa.Dist. 364. 


Tenn.—Nichols v. Guthrie, 73 S.W. 
107, 109 Tenn. 535; Seay v. Young, 2 
Head 417. 


Eng.—Bolitho v. Hillyar, 34 Beav., 


180, 55 Reprint 603; Re Henderson, 
28 Beav. 656, 54 Reprint 519; Smart 
vy. Clark, 3 Russ. 365, 3 Eng.Ch. 365, 
88 Reprint 613. 


“When .... a gift of a particular 
interest in the same property pre- 
cedes the gift to the person of whom 
the death is predicated, that event 
will be construed to mean a death in 
the lifetime of the particular estate.” 
Breese’s Estate, 2 Pa.Dist. 364, 365. 


[a] Death before division means 
death before the time set for division 
and not before the time when it ac- 
tually takes place, in the absence of 
language in the will showing clearly 
and unequivocally that the time of 
actual division is meant. Patterson 
v. McCunn, 47 Hun 634, 14 N.Y.St. 385 
[aff 18 N.E. 481, 110 N.Y. 670]. 


{b] Proviso held not to restrict 
time of death to period of testator’s 
own lifetime.—(1) Where a will, aft- 
er giving a life estate to the testa- 
tor’s wife, provided for a gift in re- 
mainder of the same property to the 
testator’s brother, and “in case of his 
decease” over as specified, it was held 
that the death of the brother on which 
the gift over was made contingent 
need not occur in the testator’s life- 
time in order to make such gift over 
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effective, but that the death referred 
to was one occurring at any time prior 
to the termination of the life estate 
in the testator’s wife. Breese’s Hs- 
tate, 2 Pa.Dist. 364. (2) Where there 
was a devise of a fee, to take effect in 
the future on termination of inter- 
vening life estates, with a gift to 
others in the event of the death of 
the devisee of the remainder in fee, 
such death was held to mean death 
any time prior to the termination of 
the preceding life estates. ‘United 
States Trust Co. of New York v. Pe- 
ters, 167 N.Y.S. 620, 180 App.Div. 186 
[dism of appeal den 119 N.E. 1083, 223 
Nev. 657, Vand att W2iIN WeLsoo 224 
N.Y. 626]. (3) Under a will requir- 
ing that the testator’s estate be kept 
intact for ten years, unless his wife 
remarried, in which event it should 
be settled up and divided among his 
daughters, but providing that, if any 
daughter died, her share should re- 
vert to the other two, and so on until 
the last survivor, the ultimate dispo- 
sition intended was to the daughter 
or daughters living at the end of ten 
years, hence the death of the daugh- 
ters referred to did not have reference 
to death in the testator’s lifetime. In 
re vitzelbben's Estate, 116 A. 289, 272 
Pa. “ 


[c] Rule applied.—(1) “If either 
of them be dead” in a provision of a 
will devising an interest as a gift 
over subject to a life tenancy in an- 
other refers to the time of the life 
tenant’s death. State Bank of Hau 
Gallie v. Rose’s Adm’r, 293 S.W.-1087, 
219 Ky. 562. (2) A will creating suc- 
cesSive life estates for the testator’s 
wife and daughter, and giving the 
property on the daughter’s death to 
the heirs of the testator, and the wife 
did not restrict the gift to the heirs 
of himself and wife to the contingen- 
cy that his daughter should die be- 
fore him, by a proviso that, if the 
daughter died without issue and the 
estate became distributable to collat- 
eral heirs as aforesaid, one half 
should be divided among the heirs of 
the testator and the other half among 
the heirs of his wife. In re Miller’s 
Hie tan es 118 A. 549, 275 Pa. 30, 30 A.L. 
Re 913. 


34. Millikin Nat. Bank of Decatur 
v. Wilson, 174 N.E. 857, 343 Ill. 55, 
75 A.L.R. 117; In re Brown’s Estate, 
13 Sask.L. 106. 


[a] Where first taker is given life 
estate.—(1) “It should be noticed, 
that the construction of the words, 
‘in case of the death,’ which makes 
them provide against the event of 
the legatee dying in the testator’s 
lifetime, applies only when the prior 
gift is absolute and unrestricted, and 
not where such legatee takes a life 
interest only; for, if a testator be- 
queaths the interest of a sum of mon- 
ey to A. expressly for life, ‘and in case 
of his death’ to B., the irresistible in- 
ference is, that these words are in- 
tended to refer to the event on which 
the prior life interest will determine, 
and that the bequest to B. is meant 
to be, not a substituted but an ulteri- 
or gift, to take effect on the death of 
A. whenever that event may happen.” 
Jarman Willis (6th ed) p 2151 [quot 


intent of the testator shall be effectuated.** 
spective of rules regarding the testator’s death as ter- 
minating the period during which the death of the 
first taker must oceur, where a gift over is made con- 
tingent on the death simpliciter of a beneficiary un- 
der the will, the gift over cannot take effect, as a 
general rule, unless the death referred to occurs after 
the date of the will,*® and this is true notwithstand- 


[§ 1325 


Irre- 


In re Brown’s Estate, 13 Sask.L. 106, 
107].. (2) “The -rule that: where 
there is a devise simpliciter to one 
person and in case of his death to an- 
other, the words refer to death of the 
devisee in the lifetime of the testator 
cannot be applied where the devise 
to the first taker is not a devise sim- 
pliciter, but is only for life and in 
such a case the gift over will not fail 
on account of the devisee for life 
surviving the  testator.’’ Millikin 
Nat. Bank of Decatur vy. Wilson, 174 
INGE 867) 843) alk D5 co, Acie. edie 


{[b] Annual income of fund to first 
taker as equivalent to life estate 
within meaning of rule.—‘‘Where the 
prior gift, though not expressly for 
life, comprizes the annual income 
only of the fund which is the subject 
of the bequest, the same construc- 
tion seems to prevail as where the 
prior gift is expressly for life.” Jar- 
man Wills (6th ed) p 2151 [quot In 
re Brown’s Estate, 18 Sask.L. 106, 


107]. 

35. In re Whiter, 105 L.T.Rep.N. 
S. 749. 

[a] “Become entitled. as afore- 


said.”—Where a testatrix by her will, 
devised real estate to trustees on 
trust to receive the rents and profits 
and pay them to her daughter for life 
and after her death to pay the rents 
and profits to the children of the 
aaughter until the youngest attained 
twenty-one, and then to convey to the 
children as tenants in common, but 
in the event, which happened, of there 
being no child of the daughter who 
attained twenty-one, the trustees or 
trustee of the will for the time being 
should convey and assure the same to 
testatrix’ three brothers named as 
tenants in common, “but in case all 
or either of my said brothers shall 
depart this life before they or he 
become entitled as aforesaid, the trus- 
tees or trustee for the time being of 
my will shall convey and assure the 
share or shares of them or him so dy- 
ing, to my nieces as tenants in com- 
mon,” it was held that, where the 
three brothers of the testatrix prede- 
ceased the life tenant, the gift over to 
them was ineffective. In re Whiter, 
105 L.T.Rep.N.S. 749. 


36. Hoadly v. Wood, 42 A. 263, 71 
Conn. 452; Clements’ Estate, 1 Del. 
Co. (Pa.) 167; Hazard vy. Gushee, 87 
A. 201, 35 R.I. 438; Crook v. Whitley, 
7 De G.M.&G. 490, 56 Eng.Ch. 381, 44 
Reprint 191; Habergham vy. Ride- 
halgh, L.R. 9 Eq. 395; Re Offiler, 83 L. 
T.Rep.N.S. 758. 


[a] Rule applied to a case wherein 
the contingency of death happened 
before the date of the will. Crook v. 
Whitley, 7 De G.M.&G. 490, 56 Eng. 
Ch. 381, 44 Reprint 191. 


[b] “Im case she be dead.”—“In 
case she be dead,” used in a will to 
designate the contingency on which a 
gift to a named person shall go over 
to others, was held not to refer to a 
death occurring prior to the time 
when the will was executed, where it 
appeared from other parts of the will 
that the testatrix knew that the per- 
son named as first taker was living 
at the time the will was executed. 


lor later cases, developments and changes in the law see Annotations, same title and section number, 
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ing the will makes the gift contingent on the 
event that the first named beneficiaries be not Jiving 
“at the time this instrument is executed,” where it 
otherwise appears that the testator used the word 
“executed” in the sense of the will becoming effee- 
tive at his own death rather than in the sense of 
writing, signing, and publishing the instrument.?? 


[§ 1326] 3. Death Coupled with Another Contin- 
gency—a. In General. Where a gift over is to take 
effect on death and the happening of another contin- 
gency, both must take place as specified,?* as where 


Shee v. Mosely, (Tenn.Ch.A.) 52 S.W. 


37. Hazard v. 
35 RI. 438. 


[a] Reason for rule.—‘‘The testa- 
tor could hardly have been in doubt 
as to whether any of them were liv- 
ing when he signed his will.” Haz- 
ae v. Gushee, 87 A. 201, 35 R.I. 438, 


[b] Rule applied.—A will  be- 
queathing sums named to certain per- 
sons, and providing that, if any such 
are not living “at the time this instru- 
ment is executed,’ their bequests 
shall be equally divided between those 
herein named, referred by the quot- 
ed words to the time of the testator’s 
death rather than the time of signing 
and publishing of the will, particular- 
ly where the persons referred to were 
near relatives and friends, and were 
known to the testator to be living 
‘when the will was executed. Hazard 
v. Gushee, 87 A. 201, 35 R.I. 438. 


Gushee, 87 A. 201, 


38. Ky.—Campbell v. Simmons, 
127 S.W. 1008, 138 Ky. 302. j 
Md.—Bradford v. Heighe, 163 A. 


210, 163 Md. 361; Backus v. Presby- 
hep Association, 25 A. 856, 77 Md. 


Nig area ae el aie ah v. Heard, 14 Pick. 


N.J.—Platt v. Johnson, 101 A. 1035, 
87 N.J.Eq. 403. 


Pa.—Denn v. Woodward, 1 Yeates 
316; Barker’s Est., 13 Pa.Co. 419. 


R.I.—Wood v. Mason, 20 A. 264, 17 
age es 


S.C.—Carr v. Bredenberg, 27 S.E. 
925, 350,\8.C., 471. 

’ Tex.—Newman y. Dotson, 57 Tex. 
ala Rirge . ’ 

Eng.—Seccombe vy. Edwards, 28 
Beav. 440, 54 Reprint 435. 

39. Del.—Reybold v. Reybold, 44 
A 194 (a Del Cnn 20. 


Ga.—Orme y. Tolbert, 92 S.E. 887, 
147 Ga. 114. 


Ky.—Parrish v. Vaughan, 12 Bush 
97. 


Md.—Gerting v. Wells, 59 A. 177, 
100 Md. 93; Schlens v. Wilkins, 43 A. 
757, 89 Md. 529. 


N.Y.—In re Hill’s Will, 170 N.E. 
569, 253 N.Y. 177 [motion to dism ap- 
peal den in part and gr in part 168 
N.E. 440, 251 N.Y. 594 (remittitur am 
LTD NE? 788." 250° N.Y. 562) 1; ‘In re 
Gilman, 161 N.Y.S. 645, 175 App.Div. 
155 [aff 156 N.Y.S. 169, 92 Misc. 140, 
and aff 116 N.E. 1046, 220 N.Y. 659]; 
Ash v. Coleman, 24 Barb. 645. 


N.C.—Burton y. Conigland, 82 N.C. 
99. 

- Pa.—In re Jackson’s Estate, 58 A. 
890, 209 Pa.St. 520; Verner y. Cooper, 
2 Am.L.J. 188. 

R.I.—Hammill vy. Anderson, 110 A. 
CDA 2S 2 a) es 18 


[a] Rule applied.—(1) Under a 


WILLS 


fect.41 


must occur.*? 


will providing that, when the testa- 
tor’s youngest child, naming her, be- 
came twenty-five years of age, the 
testator’s property should go to her 
and her two brothers, and providing 
further that should one or more of 
the testator’s children die before that 
time, then all of the testator’s prop- 
erty shall go to the surviving chil- 
dren, the courts cannot read into the 
will a testamentary intent that the 
devise over of the interest of a de- 
ceased child was dependent on his 
death without issue. Orme v. Tolbert, 
92 S.E. 887, 147 Ga. 114. (2) A gift 
over on the event that a named first 
taker should not attain the age of 
sixteen years became ineffective at 
the time that such first taker attained 
the age specified. Hammill v. Ander- 
son, 110A. 4225 48° RT) 1084-638) Une 
der a will providing for certain named 
nieces of the testator as primary leg- 
atees by the payment of specified 
sums on their attaining specified ages, 
and in the event of their dying prior 
to the payment in full of the bequests 
then over to another named legatee, 
the devise over becomes effective on 
the death of either niece before at- 
taining the age at which the last pay- 
ment is to be made to such niece. In 
re Hill’s Will, 170 N.H. 569, 253 N.Y. 
177 [motion to dism appeal den in 
part and gr in part 168 N.E. 440, 251 
N.Y. 594 (remittitur am 171 N.E. 783, 
253 N.Y. 562)]. .(4) On), the other 
hand, under the will mentioned, the 
gift over is not effective as to the 
payment of a share of a niece who 
happens to be living at the time the 
payment specified at a given age has 
arrived. In re Hill’s Will, supra. 


{b] Death during “majority” con- 
strued as death during “minority.”— 
Where a will provided for a gift.over 
in the event that one or more of cer- 
tain children named as first takers 
die ‘during his or her majority,’’ the 
word “minority’”’ was substituted for 
“majority” where it appeared that 
the testator used the word ‘‘major- 
ity” by mistake. State v. Joyce, 48 
Ind. 310. 


[ec] Gift over depending on hap- 
pening of contingencies before or aft- 
er attaining majority.—A gift over 
provided the first taker, an infant, 
should die before reaching majority, 
or without disposing of the property 
or without having made a last will, 
was held to show an intention to 
make applicable the first contingency 
to the period of minority and the two 
other contingencies to the infant’s 
life after coming of age. In re Pol- 
ley’s Estate, 62 A. 553, 70 N.J.Eq. 659. 


{d] Gift over effective notwith- 
standing death during testator’s life. 
—(1) Where such is the apparent in- 
tent of the testator, the gift over 
shall be effective notwithstanding the 
death of the person named during the 
testator’s lifetime. In re Gilman, 161 
N.Y.S. 645, 175 App.Div. 185 [aff 156 
N.Y.S. 169, 92 Misc. 140, and aff 116 
N.E. 1046, 220 N.Y. 659]. (2) Thus, 
under a will providing for a gift over 
in case either of two named firsé 
takers shall die before reaching a cer- 
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the gift over is contingent on the death of the benefi- 
ciary before attaining a certain age,®® or before dis- 
tribution ;4° otherwise the gift over does not take ef- 


‘Time at which death coupled with contingencies 
Where a gift over is made to depend 
on the death of a named person coupled with anoth- 
er contingency, the authorities are in conflict as to 
the time when the death of the named person must 
occur in order to make the gift over effective.** 
analogy to the general rule governing the time at 


In 


tain age, the gift over was held to be 
effective notwithstanding one of the 
named first takers died prior to the 
time specified and during the testa- 
tor’s lifetime. In re Gilman, supra. 


Death without issue before attain- 
ing’ certain age see infra § 1334. 


40. Miller v. Colt, 32 N.J.Ea. 6 [aff 
33 ech 362]; March v. March, 78 
N.E. 704, 186 N.Y. 99, 8 L.R.A.N.S. 180 
and note; Inderwick v. Tatchell, 
[1901] 2 Ch. 738 [aff [1903] AVC. 120]. 


41. Del.—Reybold vy. Reybold, 44 
ARI 4. Te DeliGh, 29. 


Ill.—Illinois Land, ete., Co. v. Bon- 
DCT mais Lub oman Kindig’s IDpeagey NG 
Smith’s Adm’r, 39 Tll. 300. 


Md.—Noble v. Birnie’s Trustee, 65 
A. 823, 105 Md. 73; Gerting v. Wells, 
59 A. ‘177, 100 Md, 93; Carpenter v. 
Boulden, 48 Md. 122; Watkins: v. 
Sears, 3 Gill 492; Stevenson v. Schriv- 
er, 9 Gill & J. 324. 


N.J.—Nevison v. Taylor, 8 N.J.Law 
43; Shreve v. MacCrellish, 46 A. 581, 
60 N.J.Eq. 198; McDowell v. Stiger, 
42 A. 575, 58 N.J.Eq. 125; Pennington 
v. Van Houten’s Ex’rs, 8 N.J.Eq. 272 
[aff 8 N.J.Eq. 745]. ; 


Ohio.—Bates y. Zinsmeister, 5 Ohio 
Dec. (Reprint) 297, 4 Am.L.Ree. 321 
[aff 26 Ohio St. 461]. 


AeUg we one v. Hembree, 18 P. 572, 
17 Or. 14. 


Be Wn, v. Dierdorff, 40 A. 517, 
186 Pa. 401; Holmes v. Holmes’ Les- 
See, 5 Binn. 252. 


R.I.—Morse vy. Church, 5. A. 501, 15 
R.I. 336. 


Eng.—Reed v. Brathwaite, L.R. 11 
Hq. 514; Green v. Harvey, 1 Hare 428, 
23 Eng.Ch. 428, 66 Reprint 1100. 


POU aesneH v. Davis, 23 Grant Ch. 
42. When death must occur where 

gift over is to take place on contin- 

gency of: 

Death before attaining specified age 
see supra text and note 39. 


Death simply see supra § 1325. 


Peat yon issue see infra §§ 1329— 


43. See case infra this note; cases 
infra notes 44-53; and §§ 1329-1336. 


[a] “Divergence of precedents oc- 
curs when some qualification is at- 
tached to -the certain event of the 
death of the devisee.’” Bilyeu  v. 
Crouch, 189 P. 222, 223, 96 Or. 66. 


[b] “Authorities are multitudinous 
on both sides of this question, and, 
as many other courts have declared, 
we will not attempt to distinguish or 
reconcile them.” Bilyeu vy. Crouch, 
189 PB: 222, 223, 96 Orn 66. 


[c] Precedents varied and affected 
by peculiar provisions of particular 
wills.—‘‘It has been said that no will 
has a twin brother, and these numer- 
ous precedents are varied and affect- 
ed by the peculiar provisions of the 
will under consideration in the par- 
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which death must occur for gifts over on death sim- 
ply to be effective,** it has been held that, in case of 
an immediate gift over, on death coupled with anoth- 
er contingency, the death coupled with these contin- 
gencies must happen in the lifetime of the testa- 
tor;*® but it has also been held that, except in the 
case of a devise over of a fee after a fee in the first 
taker,*® when the gift over is to take place on a 
‘death coupled with contingencies which may or may 
not happen, in the absence of controlling provisions 
in the will to the contrary, the gift over will take 
effect on the death of the first taker under the condi- 
tions specified, either before or after the death of 
the testator,#7 as where the gift to the first taker 


is not preceded by a life estate.*® 


Whether all contingencies must happen.*® 


ticular case.’ Bilyeu v. Crouch, 189 
Pua. Loo, 90 OF.» 66% 


44. See supra § 1325. 


45. Matter of Miller’s Will, 42 N. 
Nese AS ADD. DiVver so (alate coo: UNekn. 
DOO mol NG aL 1s LOO e ya ELOOd, 1S 
Wkly.Rep. 88. 


46. Drager v. McIntosh, 147 N.E. 
433, 316 Ill. 460. 


47. Britton v. "Mhornton, 5 S.Ct. 
29 tae UES bz26,028 Lebidi 816.) Erer- 
rell v. Herrell, 47 App.D.C. 30; John- 
gon v. Boland, 175 N.E. 794, 343 Ill. 
552; Millikin National Bank of Deca- 
tur v. Wilson, 174 N.E. 857, 343 Ill. 
5d) 75 VALTER. (1173) Clark’ v.) Leavitt, 
Gi NEB ol, 330s LI 350" Drager ww: 
McIntosh, 147 N.E. 433, 316 Ill. 460; 
Risser v. Ayres, 137 N.E. 851, 306 Ill. 
293; uee v. Roberson, 130 N.E. 774, 
297 Ill. 8321; Welch v. Crowe, 115 N. 
B.' 859, 278 Dll. 244: Kleinhans, v. 
Kleinhans, 97 N.E. 1077, 253 Ill. 620; 
Summers v. Smith, 21 N.H. 191, 127 
Ill. 645; Buchanan v. Buchanan, 5 S. 
E. 430, 99 N.C. 308. 


“The general rule deduced from the 
cases is, that where the context is 
silent, words referring to the death 
of the prior legatee in connection 
with some collateral event apply 
where the contingency happens after 
as well as before the death of the 


testator.” Fife v. Allen, 81 N.E. 1105, 
228 Ill. 507, 519. 
“Where .. . the devise over is 


to take effect in case of the death of 
the first taker under circumstances 
which may or may not happén, un- 
less controlled by other provisions 
of the will, it will take effect upon 
the death of the first taker, under the 
circumstances specified either before 
or after the death of the testator.” 
Lee v. Roberson, 130 N.E. 774, 777, 297 
Til. 321. To same effect Britton ‘v. 
Mhorvntonj, or ov Otureo, 202, loi) OS: 
526, 28 L.Ed. 816; Herrell v. Herrell, 
Wi JN IDOE BOT Bar coloatsora Mair Asoo 
land, 175 N.B. 794, 796, 3438 Ill. 552; 
Millikin National Bank of Decatur v. 
Wilson, 174 N.H. 857, 860, 343 Ill. 55, 
Vi5w Aviles en Livi Clark van beavitt,. lew 
INGE 5les380 DUNS 50; S5o4 Drager ve 
McIntosh, 147 N.E. 4338, 435, 316 Ill. 


460;. Risser, v. Ayers, 137 N.H. 851, 
853, 306 Ill. 293; Welch v. Crowe, 115 
N.E. 859, 860, 278 Ill. 244; Lachen-a 4 


myer v. Gehlbach, 107 N.H. 202, 203, 
266 Ill. 11; Kleinhans v. Kleinhans, 
97 N.H. 1077, 1078, 253 Ill. 620; Sum- 
Mera vee souuthy, 21 NRE Lod tay. alls 
645, 649; In re Clifton’s Estate, 218 
N.W. 926, 929, 207 Iowa 71; Buchanan 
v. Buchanan, 5 S.E. 430, 99 N.C. 308, 
312; St. Paul’s Sanitarium v. Free- 
man, 117 S.W. 425, 426, 102 Tex. 376, 
132 Am.S.R. 886 [rev (Civ.App.) 111 
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both.°° 


them.®? 


[§ 1326 


such is the apparent intention of the testator, in pro- 
viding for a gift over on death coupled with another 
contingency, the contingencies may be construed to- 
gether, although expressed in the alternative, so that 
the gift over can take effect only on the happening of 
But the rule is otherwise where the will 
plainly shows that the happening of either of them 
will be sufficient ;°1 and where it becomes necessary 
so to construe a will in order to effectuate the in- 
tention of the testator, contingencies in the conjune- 
tive may even be read disjunctively so that the gift 
over can take effect on the happening of one of 
Nevertheless, it has been held that, when 
the word “and” connects the contingencies on which 


a gift over shall be effective, that word shall not 


Where 


S.W. 443]. 


[a] Words of reversion immate- 
rial——-Words that the property de- 
vised shall “revert and become part 
of the residue” of the testator’s estate 
are quite as consistent with the hap- 
pening of the event of death as speci- 
fied after the property has once vested 
in the first taker as with its happen- 
ing in the testator’s lifetime and be- 
fore any estate so vested. Britton 
v. Thornton, 5 S.Ct. 291, 112 U.S. 526, 
28 I.Ed. 816. 


[b] Rule held inapplicable.—The 
rule that a devise over, dependent on 
the death of the first taker under cir- 
cumstances which may or may not 
occur, refers to the death of the first 
taker either before or after the death 
of the testator, has no application to 
a devise conditioned on the death of 
the testator, his wife and children, 
without surviving descendants, where 
the testator died leaving a wife and 
children. Schmidt v. Schmidt, 126 N. 
EK. 736, 292 Ill. 275. 


48. Lee v. Roberson, 130: N.E. 774, 
CC CATE UBL E eiera ke 


“In this class of cases, where the 
title of the first taker is not preceded 
or supported by a life estate, and 
where there is a doubtful or con- 
tingent circumstance connected with 
the death of the first taker, upon the 
happening of which the devise over 
is to take effect, the well established 
rule of law:. . is that the devise 
over will take effect upon the death of 
the first taker, under the circumstanc- 
es specified, either before or after the 
death of the testator.” Lee v. Rober- 
son, supra. 


Particular estate preceding gift 
over as affecting time when death 
must occur for gift over on death 
without issue to be effective see infra 
§§ 1332, 1333: 

49. Happening’ of contingency to 


one or more of several beneficiaries 
see infra § 1339. 


50. Ky.—Taylor v. Meder, 58 S.W. 
801, 22 Ky.L.. 772; Darnell y. Crain’s 
Guardian, 1 Ky.L. 354. 


Mass.—Clarke vy. Andover, 92 N.E. 
1018, 207 Mass. 91; Hunt v. Hunt, 11 
fae 88; Carpenter v. Heard, 14 Pick. 


N.J.—Shreve v. MacCrellish, 46 <A. 
581, 60 N.J.Hq. 198. 


Pa.—In re Edwards’ Estate, 76 A. 
28, 227 Pa. 299, 19 Ann.Cas. 921. 


8.C.—Waller v. Ward, 29 S.C.L. 786; 
China v. White, 26 S.C.Eq. 426. 


LEED wore v. Dotson, 57 Tex. 


be construed as “or” in order to make the gift over 


Eng.—Collett v. Collett, 35 Beav. 
812, 55 Reprint 916; Grant’ v. Dyer, 
2 Dow. 73, 3 Reprint 792; Grimshawe 
v. Pickup, 9 Sim. 591, 16 Eng.Ch. 591, 
59 Reprint 486. 

[a] “Or” construed as “and.”’— 
Accordingly, when it becomes neces- 
sary to so do in order to effectuate the 


testator’s intent, the word ‘or’ may 
be construed as “and.” Clarke v. In- 
habitants of Andover, 92 N.E. 1013, 


207 Mass. 91. 


51. Parrish vy. Vaughan, 12 Bush 
(Ky.) 97; In re Polley’s Hstate, 62 A. 
553, 70 N.J-Eq: 659° “Matter of Hull, 
SO) NYS) Poo ADDalb iva an se 


[a] Refusing to construe “or” as 
“and.’—(1) ‘Where the limitation 
over is on contingencies which indi- 
cate in their language a particular in- 
tent which would not be expressed by 
the substitution of ‘and’ for ‘or’ then 
no substitution should be made.” In 
re Polley’s Estate, 62 A. 553, 70 N.J. 
Eq. 659. (2) And generally “or” will 
not be read as “and” so as to make 
performance of the several contin- 
gencies necessary where it would ex- 
press a Sense contrary to the plain 
intention of the testator. Roohe v. 
Queen’s Hospital, 12 Hawaii 3875; 
Mitchell’s Lessee v. Mitchell, 18 Md. 
405; In re Polley’s Hstate, supra; 
Cooke v. Mirehouse, 34 Beav. 27, 55 
Reprint 542; Hawksworth vy. Hawks- 
worth, 27 Beav. 1, 54 Reprint 1. 

5@. Rutland v. Emanuel, 80 So. 107, 
202 Ala. '269; Roome v. Phillips, 24 
N.Y. 463; Barrows v. Stumm, 22 How. 
Pie 169 Sirevie Za INuyo 46S te ells 
Phyn, 7 Ves.Jr. 453, 32 Reprint 183; 
Maberly v. Strode, 3 Ves.Jr. 450, 30 
Reprint 1100. 

[ta]. Rule applied.—(1) Under a 
will devising property to a son for 
life only, “but if he should die leav- 
ing a wife and child or children then 
his wife shall have the use... of 
the same during her life only, . . . 
but if he should die leaving neither 
wife nor child nor children then” all 
of such property shall go as he may 
direct, although the son was survived 
by his wife only, the word “and” in 
the phrase “wife and child or chil- 
dren” was construed to be used in the 
sense of “or.” Rutland v. Emanuel, 
80 So. 107, 202 Ala. 269. (2) Thus, 
where a will made provision for the 
testator’s son for life and in case of 
his death before the death of the tes- 
tator’s widow over to the son’s widow 
for life, the gift over to the son’s 
widow was effective notwithstanding 
the testator’s son died after the tes- 
tator’s widow, where the entire will 
manifested an evident purpose to 
provide for the wives of the testa- 
tor’s sons. In re Kenworthy’s Es- 
tate, 112 A. 774, 269 Pa. 315. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


~ 


§§ 1326-1328] 


effective on the happening of any one contingency, 
unless it is absolutely necessary so to construe the 
will in order to effectuate the testator’s intent.*? 


[§ 1327] b. Death with or without Issue—(1) In 
General. Where a will makes provision for a gift 
over in the event that designated beneficiaries should 
die without issue, and makes another provision for 
a gift over in ease such beneficiaries should die leav- 
ing issue, it has been held that both paragraphs may 
properly be construed together to determine the time 
when death must occur in order to make the gift 
over effective.>* 


[§ 1328] (2) Death Leaving Issue.5> Where 
there is an immediate gift to a person named as 
first taker, followed by a provision for a gift over in 
case the first taker die leaving issue, it has been 
held, in analogy to a rule applying to gifts over on 
death without issue,°® that the death with issue re- 
ferred to is a death oceurring during the lifetime 
of the testator®? but subsequent to the time the will 
was executed.°® On the other hand, in analogy to 
the rule that a gift over on death without issue in 
the absence of a contrary intent refers to a death 


53. In re Sanders, L. R. 1 Eq. 675. 


54. Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo. 355; Ohio Nat. Re 336 
Bank of Columbus v. Harris, 185 N. Seeds 2 


By 532,126 OhiowSt. 3605. .Kaser~ 7, 
Kaser, 137 P. 187, 68 Or. 153. 


fa] “Overwhelming weight of au- 
thority is . that in cases where 
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has been held to refer to a death dur- 
ing the testatrix’ 
Lutz’s Estate, 202 N.Y.S. 845, 122 Misc. 
(2) And the use of the 
“after my decease” 
conflict with this construction. 
Lutz’s Estate, supra. 
testator gave the residue of his es- 
tate to his children, 


[69 C.J.] 305 


occurring either before or after the death of the 
testator,®® a gift over on the death of the first taker 
with issue has been held to refer to his death either 
before or after the testator’s death.°° In any event, 
in analogy to the general rule governing gifts over 
on death without issue,®! where a gift over is made 
contingent on the death of a person with issue; the 
death will be understood to refer to a death prior to 
the period of distribution when the time of distribu- 
tion is manifested by the testator.°* Thus, where 
the period of distribution is to take place at the 
termination of a life estate, the death referred to 
is one occurring prior to the termination of the 
life estate.63 Similarly, a provision for a gift over 
on the death of a remainderman leaving issue may, 
when there is no other period referred to in the 
will, be construed to refer to the death of the re- 
mainderman without issue prior to the termination 
of the preceding particular estate.°* And, of course, 
where the testator plainly indicates that such is his 
intent, the court will construe his language to mean 
that for a gift over to be effective the death of the 
remainderman must occur prior to the time that 
the preceding estate terminates.°® In any event, x 


existence of such statute, coupled 
with the presumption that the tes- 
tator had in contemplation the stat- 
ute and its effect in case his child 
named as first taker in the event that 
such child should die before the tes- 
tator, furnishes an additional ground 
for the holding that the testator con- 
templated the death of the first taker 


lifetime. In re 


does not 
In re 
(3) Where the 


naming them, 


the two contingencies are employed by 
the testator neither should be disre- 
garded but both given effect in order 
to sustain testator’s intention. And 
why not? It is clear that the testator 
had in mind how his .. . property 
should go upon the happening of ei- 
ther contingency.” Ohio Nat. Bank of 
Columbus v. Harris, 185 N.E. 532, 534, 
535, 126 Ohio St. 360. 


{b] Ordinary rules of construction 
govern.—““We might supplement this 
opinion by the citation of a number 
of cases furnishing ample authority 
for the principle that the employment 
of both contingencies—that of dying 
with or without issue—does _ not 
change the rule of construction.” 
Ohio Nat. Bank of Columbus v. Har- 
ris, 185 N.B; 532,534, <126 Ohio St. 
360. 


Construction of will where named 
first taker: 
Dies with issue see infra § 1328 note 
60 La]. 
tn Cae ONE issue see infra §§ 1329-— 


55. Survivorship generally see in- 
fra §§ 1340-1355. 


56. See infra § 1332. 


57. In re Deaken’s Estate, 257 N. 
Y.S. 839, 143 Misc. 647; In re Wood- 
ruff’s Will, 237 N.Y.S.. 417, 135 Misc. 
203; In re Lutz’s Estate, 202 N.Y.S. 
845, 122 Misc. 336; Katzenberger v. 
Weaver, 75 S.W. 937, 110 Tenn. 620. 


[a] Bule applied.—(1) Under a 
will dividing the testatrix’ property 
equally between her children, and di- 
recting that the share of any child 
should be held in trust until it be- 
came twenty-one years of age, a fur- 
ther direction that in the event of 
the death of any children “either be- 
fore or after my decease,” leaving is- 
sue, such issue should receive the 
share” which such deceased child 
would have had or received, if living, 


{69 C. J.—20] 


share and share alike, and then pro- 
vided that if any of the children nam- 
ed should die leaving issue the share 
of him dying should go over, it was 
held that the death referred to was 
one occurring during the testator’s 
life. Katzenberger v. Weaver, 75 S. 
W. 937, 110 Tenn. 620. 


58. In re Turner’s Will, 101 N.E. 
905, 208 N.Y. 261, Ann.Cas.1914D 245. 


[a] Bule applied.—A will devising 
the residue of the testator’s estate to 
the testator’s nephews and nieces 
named, and directing that the share of 
any dying with issue surviving shall 
be paid to such issue, contemplated 
the dying of a beneficiary after the 
execution of the will. In re Turner’s 
Will, 101 N.B. 905, 208 N.Y. 261, Ann. 
Cas.1914D 245. 


59. See infra §§ 1332, 1333. 


60. Ohio Nat. Bank of Columbus v. 
Harris, 185 N.E. 532, 126 Ohio. St. 360. 


[a] Where will provided for gift 
over in event of death with or without 
isstue.—Under a will providing for a 
gift over in case the first taker should 
die leaving issue, and also providing 
for a gift over in case the same first 
taker should die without issue, it was 
held that the rule stated in the text 
is applicable where the named first 
taker died leaving issue who were 
also living at the time the testator 
died. Ohio Nat. Bank of Columbus v. 
Harris, 185 N.B. 532, 126 Ohio St. 360. 


[b] Reason for rule.—‘‘Had the 
testator intended to limit the devisee’s 
death to a time within or during his 
own lifetime, it would have been a 
simple matter to have used language 
effectuating that purpose and inten- 
tion.” Ohio Nat. Bank of Columbus 
v. Enis 185 N.E. 532, 534, 126 Ohio 
St. 360. : 


[ec] Notwithstanding a statute to 
prevent lapses, the rule stated in the 
text is applicable where the first tak- 
er survived the testator, in fact, the 


either before or after the testator’s 
own death. Ohio Nat. Bank of Colum- 
PRR Harris, 185 N.E. 532, 12% Ohio 
St. ¢ 


61. See infra § 1333. 


62. Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445. 


63. Security Trust Co. v. Lovett, 
supra; In re Buttner’s Will, 210 N. 
Y.S. 729, 125 Misc. 224 [mod on other 
ages 213 N.Y.S. 268, 251 App.Div. 


[a] Rule applied.—Where the tes- 
tator, after bequeathing his property 
to his wife for life, ordered a sale 
at her decease and a division of the 
proceeds among his children and four 
named grandchildren, and then de- 
clared that, if any of the children 
died, leaving issue, the portion given 
to such child or children should go 
over, it was held that the contin- 
gency of death of the children would 
be referred to the death of the chil- 
dren prior to the termination of the 
life estate and the arrival of the time 
for distribution. Security Trust Co. 
v. Lovett, 79 A. 616, 78 N.J.Eq. 445. 


64. Frey v. Soper, 213 S.W. 546, 
184 Ky. 536. 


[a] Rule applied.—Where the tes- 
tator devised land to his widow, with 
remainder to his children, with pro- 
visions that in case of death of one 
daughter her issue should take her 
portion, the provision as to survivor- 
ship, -if no other time was fixed under 
the will, must be held to refer to 
termination of the life estate, and not 
to her death before that of the testa- 
tor. Frey v. Soper, 213 S.W. 546, 184 
Ky. 536. 

65. Wright v. Wright, 118 N.Y.S. 
994 [aff 125 N.Y.S. 875, 140 App.Div. 
634]; Hudson y. Kellermann, 12 Ohie 
App. 424. 


{a] Death prior to death of life 
tenant.—Where the testator devises 
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gift over on the death of a remainderman with is- 
sue is ineffective where he dies without leaving chil- 
dren.°®® 


Meaning of word “‘issue.”°* “Issue,” within the 
meaning of a will providing for a gift over in case 
a named person dies leaving issue surviving, may 
mean “ehildren.”°& Thus a “gift over in the “event 
that named persons die leaving issue where there is 
a further provision that the share of such named 
person so dying shall go to such “child or children” 
cannot become effective where the named persons die 
leaving only grandchildren.°® 


[§ 1329] (3) Death without Issue7°—(a) In Gen- 
eral. A gift over on the death of a named person 
without issue is distinguishable from a gift over 
on the mere death of a designated person without 
more.’ Cases, which construe words in a will im- 
porting death without issue particularly, when con- 
stituting the event on which a gift over shall be ef- 
fective, are said to be numerous’? and are also said 
to be difficult to reconcile one with another.*? 
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{§§ 1328-1330 


No power of disposition in first taker. A benefi- 
ciary named in a will as a first taker has no power of 
disposition over property which, on the death of such 
beneficiary without issue, is, by the terms of the will, 
to go over to others,"4 


[§ 1330] (b) Meaning of Words “Die without Is- 
sue” and the Like Generally.7*> Although there is a 
contrariety of opinion on the question of the meaning 
of the words “die without issue” or the hike when 
used as the contingency on which a gift over shall 
take effect,7® in accordance with the cardinal rule for 
the construction of wills,77 the intention of the tes- 
tator when manifested determines the meaning that 
shall be given to those words.78 Accordingly, it 1s 
held that, where it appears from the whole will that 
the testator meant by the use of such words that the 
gift over should be effective only in case the person 
named as first taker should die without issue surviv- 
ing him, the words shall be so construed by the 
courts.7® On the other hand, where the will indi- 
cates that the testator intended that a provision for 


realty to his wife during her lifetime 
and on her death to his children, share 
and share alike, and "provides that, 
“if any of my children shall have died 
leaving children surviving them, then 
the children of said deceased child 
shall take the share that the parent 
would be entitled to if living,’ the 
phrase ‘shall have died” was held to 
relate to the death of the testator’s 
wife, particularly in view of another 
item of his will, bequeathing person- 
alty, and manifesting his intention by 
providing “if any of my children shall 
have died before my decease.” Hud- 
son v. Kellermann, 12 Ohio App. 424. 


66. Drew’s Adm’r v. Drew, 66 Ala. 
455. 

fa] Tlustration.—Where the testa- 
trix devised certain property to a 
named sister for life with remainder 


to her children, but if any of them die’ 


before receiving the share allotted 
and leave a child or children, then 
over to them, it was held that, where 
a child of the named sister survived 
her but died thereafter without leav- 
ing any children, the gift over as to 
his share became ineffective, as the 
contingency on which such gift was 
to take effect did not happen. Drew’s 
Adm’r v. Drew, 66 Ala. 455. 


67. Meaning of word “issue” and 
the like in provisions for gifts over 
on death of named person without 
issue see infra § 1330. 


68. Goldie v. Greaves, 14 Sim. 348, 
37 Eng.Ch. 348, 60 Reprint 392. 


69. Goldie v. Greaves, supra. 


70. Before attaining certain age 
see infra § 1334. 


Unmarried see infra § 1337. 


71. Crane v. Cowell, 6 F.Cas.No. 
3,000, 2, Curt. 178 fiquot liesman_v. 
Liesman, 162 N.E. 855, 858, 331 Ill. 
287; Fifer v. Allen, 81 N.E. 1105, 1107, 
228 Ill. 507; O’Mahoney v. Burdett, 
12 Moak 22]; In re Carothers’ Estate, 
119 P. 926, 161 Cal. 588; Hampton v. 
Newkirk, 115 A. 656, 658, 93 N.J.Eq. 
270. 


“The rule established in the case 
of O’Mahoney vy. Burdett 12 Moak 22 
has since been followed in Hngland, 
and it has been considered that there 
is a manifest distinction between a 
devise over, not in case of the death 
of the first devisee, which is inevita- 


\ 


ble, but upon the happening of a con- 
tingent event, such as the death of 
the first devisee without issue.’’ Fifer 
v. Allen, supra [quot Liesman v. Lies- 
man, supra]. 


“The difference between a gift over 
in case of the death of the first taker 
and a gift over in case of the death of 
the first taker without issue is ap- 
parent.” Hampton y. Newkirk, supra. 


[a] Statute relating to death sim- 
ply inapplicable —A statute relating 
to words in a will referring to death 
simply (Civ. Code § 1336) has no ap- 
plication to the construction of a will 
containing words of limitation on a 
death coupled with a contingency, 
such as dying without issue, as this 
does not refer to a death “simply.” 
In re Carothers’ Estate, 119 P. 926, 161 
Cal. 588. 

72. See cases infra this note. 


[a] “Without number.” — ‘Deci- 
sions construing the meaning of the 
words ‘dying without issue’ or words 
of like import, when used in wills 
are without number.” Owens vy. Men 
and Millions Movement, 246 S.W. 172, 
296 Mo. 110, 118. 


73. Buchanan v. Buchanan, 5 S.E. 
430, 96 N.C. 308, 314. 


‘It is difficult to reconcile the vari- 
ous adjudications upon the subject, 
and to lay down, in definite terms, a 
rule of construction which will have 
the effect of rendering them  con- 
sistent with each other.” Buchanan 
v. Buchanan, supra. See also infra 
§§ 1330-1336. 


74, In re Sammis’ Will, 230 N.Y.S. 
785, 132 Misc, 710: 


[a] Rule applied.—Wills of pri- 
mary devisees were held ineffective 
to pass any of a testatrix’ estate, 
which had been devised by a will mak- 
ing provision over on death of such 
devisees. In re Sammis’ Will, 230 N. 
Y.S. 785, 182 Misc. 710. 


75. Cross references: 


Ascertainment of classes generally 


see supra §§ 1262-1300. 


As denoting definite or indefinite fail- 
ure of issue see infra § 1331. 


Meaning of word: 


“Heirs” to designate beneficiaries 
generally see supra §§ 1241-1253. 


Meaning of word:—Continued. 
“Tssue”’ in provisions for gifts over 
on death of person leaving issue 
see supra § 1328. 
“Tssue” io designate beneficiaries 
generally see supra §§ 1222-1231. 


_ 76. See cases infra this note; and 
infra notes 77-84. 


[a] “Few subjects in the law have 
been before the courts of the country 
oftener than the construction of the 
words ‘die without issue,’ ‘die Without 
heirs of the body,’ or ‘die without is- 
sue of the body,’ used in wills, and 
few questions have resulted in a 
greater conflict in the decisions of the 
various courts of the country.” Staf- 
cor v. Read, 91 N.E. 91, 244 Ill. 138, 


[b] Not technical. “Whatever 
the rule may be in England, such 
words in wills have not been given 
in this country a technical, judicial 
meaning.” Stafford v. Read, 91 N.E. 
91, 244 Tll, 188, 144. 


Tc] As giving use to statutes de- 
fining words.—(1) “The contrariety 
of views expressed by different courts 
upon the subject [of construing the 
meaning of ‘die without issue’ and the 
like] has given rise to the enactinent 
in a number of States of statutes de- 
fining the meaning to be given to such 
words.” Stafford v. Read, 91 N.E. 91, 
244 Ill, 138, 144. (2) Statutes re- 
quiring that words ‘die without is- 
sue” and the like shall be construed 
Awe failure of issue see infra 


77. See supra § 1118. 


78. Stafford v. Read, 91 N.E. 91, 
ae 138. And see cases infra notes 
T9- 


[a] “Difficulty arises in determin- 
ing what the testator meant by a limi- 
tation over if the first taker ‘die with- 
out ISSUGHO en a he The difficulty 
arises from the intention attributed 
to the testator in different cases in- 
volving the construetion of the same 
or similar words.” Stafford v. Read, 
91 N.H. 91, 244 Ill. 138, 145. 


79. Gannon y. Peterson, 62 N.E. 
210, 193 Ill. 372; Strain v. Sweeney, 
45 N.E. 201, 163 Ill. 603; Summers 
v. Smith, 21 N.E. 491); 127° Ill. 645; 
in re Walker’s Estate, 87 A. 281, 246 
a1. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a gift over using such words shall be ineffective if 
the first taker dies after having had issue born to 
him, the testator’s intention shall be given effect.8° 
Nevertheless, the contingency on which the gift over 
is to be effective may be so worded that the gift over 
will not take place unless the first taker die both 
without having had a child and without leaving a 
Similarly, and in accordance 
with rules which determine whether a gift over on 


child surviving him.§? 


“We believe there is an entire har- 
mony of decisions that if it appears 
clear, from the entire will, that the 
testator intended the limitation over 
to take effect only in case the first 
taker died without issue surviving 
him, that intention would be given 
effect.” Stafford v. Read, 91 N.E. 91, 
244 Ill. 138, 145 (dictum). 


[a] Particular words held to in- 
dicate that the testator meant that, 
for a gift over to be effective, the 
first taker should die without issue 
or children surviving him at his 
death. Strain v. Sweeney, 45 N.B. 
201, 163 Ill. 603 (‘‘die without issue 
of his body’); Summers v. Smith, 
21 N.E. 191, 127 Ill. 645 (‘die without 
heirs of his body”); Gannon v. Peter- 
Son, 62) N.E:, 210, 193° 111.372 (“die 
without leaving issue’); Phenix & 
Third Nat. Bank y. Cassell, 224 S.W. 
1073, 189 Ky. 341 (“die without is- 
sue’); In re Walker’s Hstate, 87 A. 
281, 240 Pa. 1 (“die without living 
issue’); West vy. Glisson, (Tex.Civ. 
App.) 184 S.W. 1042 (“die without 
heirs of her own’’). 


[b] Reasons for construing such 
language.—‘‘The only question to be 
considered in construing such lan- 
guage as ‘die without issue,’ ‘without 
leaving issue,’ ‘without issue surviv- 
ing,’ or ‘living at the death,’ etc., is 
as to what time the testator intended 
the ‘death without issue’ to take ef- 
fect, for this is important in de- 
termining whether the first devise is 
defeated by such event and the limi- 
tation over made effective.” Phcenix 
& Third Nat. Bank v. Cassell, 224 S. 
W. 1073, 1074, 189 Ky. 341. 


80. Kendall v. Taylor, 92 N.E. 562, 
245 Ill. 617, 37 L.R.A.N.S. 164; Staf- 
ford v. Read, 91 N.E. 91, 244 Ill. 138; 
Field v. Peeples, 54 N.E. 304, 180 Ill. 
376, 5 Prob.Rep.Ann. 1. 


[a] “Vulgar sense of the words 
‘dying without issue’ is never having 
had issue.” Kirkpatrick vy. Kirkpat- 
rick, 13 Ves.Jr. 476, 33 Reprint 373, 
374. 


[b] Bule applied.—(1) Under a 
will which, after making provision 
for the testator’s children, also made 
provision for a named grandchild and 
his brothers and sisters, and went on 
to provide that “If my grandson, 

. and his brothers and sisters 
which he has or may have, shall die 
without issue, then the said land to 
revert to the said children before 
named and their heirs,” it was held 
that the words ‘‘shall die without is- 
sue’ meant if they should die with- 
out having-had issue or children born 
to them. Stafford v. Read, 91 N.E. 
91, 244 Ill. 188. (2)> Where the tes- 
tator devised his estate to his two 
sons, share and share alike, and pro- 
vided that, in case of the death of 
either of them “without issue,’ then 
the estate devised to him should F=x@) 
over, and, in, case both died without 
issue, or in case of the death of both 
prior to the testator’s death, then 
in: either such case the property 
should go over to others, it was held, 
that the words “without issue” should 
be construed to mean “death without 
having had issue,” and not “without 
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children.®? 


. 
living issue” at the time of the sons’ 


death. Kendall v. Taylor, 92 N.E. 
562, 245 Ill. 617, 37 L.R.A.N-S. 164. 
(3) In the absence of anything in 


the will showing a contrary intent, 
where there is a gift over on the 
event of a named person dying with- 
out jssue, the words “die without is- 
sue” may be construed as meaning 
‘if they should die without havi ing 
had issue or eee born to them.’ 

Noe y., Noth, 12;6°NJE? 1137 292)-T11: 
ood, 


[c] Favored construction.—‘It is 
the settled rule of Jaw that the courts 
are inclined to construe the words ‘die 
without issue,’ or words of similar 
import, to mean ‘die without having 
had issue,’ unless there are ‘expres- 
sions or circumstances from which 
it can be collected that these words 
are used in a more restricted sense.’ ” 
Kendall v. Taylor, 92 N.E. 562, 245 


Ill. 617, 620. 
81. See cases infra this note. 
[a] “Dio childless.,—A gift over 


in the event that a named person 
shall “die childless” has been con- 
strued to mean that the gift over 
shall become effective only if the per- 
son named shall die not having chil- 
dren or a ehild living at the time of 
such death. Harrington vy. 
189 S.W. 667, 126 Ark. 53; 
Thomas and Shannon, 30 Ont. 49: 


82. See infra § 1331. 


&3. West v. Glisson, 
App.) 184 S.W. 1042. 


[a] “Heirs’’ construed to mean 
“ohildren.”—(1) Gifts over on the 
death of persons named as first takers 
without “heirs” have been construed 
to mean death without ‘children.’ 
In re WesStlake’s Estate, 266 P. 714, 83 
Colo. 540; Brown v. Lane, 92 S.E. 517, 
147 Ga. 1; Pitzer v, Morrison, 111 N.E. 


(Tex.Civ. 


1017, 272 Ill. 291; Winter v. Dibble, 
95 N.H. 1093, 251 Ill. 200; Walden v. 
Sra Nel OM Soe sess Oana todavia O cio 


Davenport v. Collins, 48 So. 733, 95 
Miss. 358 [rev on other grounds 51 
So. 449, 96 Miss. 716]; McAllister v. 
Elliot, (N.H.) 140 A. 708; In re Tra- 
cy’s Hstate, 258 N.Y.S. 657, 143 Misc. 
800; Pilley v. Sullivan, 109 S.E. 359, 
182 N.C. 493; Hines v. Reynolds, 107 
S.E. 144, 181 N.C. 343; Kornegay v. 
Cunningham, 93 S.E. 754, 174 N.C. 209; 
Bizzell v. Mutual Building & Loan 
JAss'n,.790). S:ti5. 142." (172 SENEO. 158) 
Walker v. Walker, 20 Ohio Cir.Ct. 409, 
11 Ohio Cir.Dec. 291; Monk vy. Geddes, 
156 S.E.. 175, 159.S.C. 86; Barnet. v. 
Hudson, 125) .S...573,, 830.,S:6. 300; 
West v. Glisson, (Tex.Civ.App.) 184 
S.W. 1042; Early v. Arnold, 89 S.E. 
900, 119 Va. 500. (2) Meaning of 
“heirs” as signifying who take as 
beneficiaries see Supra §§ 1241-1253. 


[b] “Issue’ construed as “chil- 
dren.’”—(1) Where the context of a 
will indicates that “issue’’ in a will, 
using the word to indicate when a 
limitation over shall be effective, is 
used in the restrictive sense of “‘chil- 
dren” by the testator, the word will 
be so construed by the courts. Allen 
v. Reed, 57 App.D.C. 78, 17 F.(2d) 666; 
Noth v. Noth, 127 N.E. 113, 292 111. 
586; Blakeley v. Mansfield, 113 N.E. 
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“death without issue” and the like refer to a defi- 
nite or indefinite failure of issue,>? where a will 
contains a provision for a gift over on the death of 
a person named as first taker without “issue,” “heurs,” 
or the like, such words may be construed to mean 
On the other hand, where necessary to 
effectuate the intent of testator, such words may be 
construed to mean descendants.*+ 


[§ 1331] (¢) As Denoting Definite or Indefinite 


38, 274 Ill. 133; Arnold v. Alden, 50 
N.E. 704, 173 Ill. 229; Carlisle v. Car- 
lisle, 89 A. 878, 243 Pa. 116;-Park- 


hurst v. Harrower, 21 A. 826, 142 Pa. 
432, 24 Am.S.R. 507; Taylor v. Tay- 
lor, 63 Pa. 481; Fishleigh vy. London, 
6te,) Trust Coy Ltd.; (Cam) a [19307 
4 Dom.L.R. 609. (2) Thus, where 
the gift over is to be effective on the 
death of named persons without issue 
by a provision which makes reference 
to the parents, as such of the issue 
referred to, the word “issue” is to be 
restricted to mean children of the 
named persons, so that their death 
leaving grandchildren will not pre- 


vent the limitation over from. be- 
coming effective. Arnold v. Alden, 
50 NEY 704,-178 Ill. 229... ¢3)) And 


where a will provided for a gift over 
in the event that the first taker, the 
testator’s daughter, should die leav- 
ing isSue surviving, it was held that 
the “issue” referred to means “chil- 
dren” where the clause providing for 
the gift over directs that the gift over 
shall be used for the support of such 
“children.” Allen v. Reed, 57 App.D.C. 
78,17 F.(2d) 666. (4) Where the tes- 
tator uses both the words ‘issue’ and 
“children” in a manner to indicate 
that he is using them in the same 
sense, a gift over to become effective 
on the death of a named person leav- 


ing no issue is effective where such ~ 


person leaves no child. Fishleigh v. 
London, etc., Trust Co., Ltd., supra. 


[c] Death without “legitimate 
heirs” as meaning without “issue’’ or 
“heirs of body.’—‘It is admitted 

- and indeed it cannot be doubt- 
ed, that the words ‘legitimate heirs’ 

- Signify the same thing as if 
the testator had said lawful issue, or 
legitimate heirs of her body.” Niles 
v. Gray, 12 Ohio St. 320, 328. 


84. “See cases infra this note. 


[a] “Heirs” as children or de- 
scendants.—(1) Where a _ testator 
left a chattel farm to his son John, 
and directed that if he should die 
“without lawful aires” the farm 
should go to the testator’s son Thom- 
as or his “airs,” he paying certain 
sums to John’s widow and his broth- 
ers and sisters, it was held that the 
context of the will showed that the 
words ‘without lawful aires” meant 
without next of kin, being children 
or descendants, and that, in the ab- 
sence of such, the gift over to Thom- 
as took effect. Gray v. Gray, [1915] 
1 por. H261.4.¢2).. Under <a) will dee 
vising a gift over if a son named as 
the first taker died without leaving 
heirs, the word “heirs” was construed 
to mean heirs of his body or descend- 
ants. In re Clifton’s Estate, 218 N.W. 
926, 207 Iowa 71. (3) Where a will 
directed that the residue of the testa- 
tor’s estate be divided between three 
persons, and provided that, in case 
such persohs “should not leave any 
heirs, their share shall be equally di- 
vided between the other two,’ the 
word “heirs” is not used in its tech- 
nical sense, but means children or 
descendants. Risser v. Ayers, 137 N. 
E. 851, 306 Tl. 293. 


[b] “Issme” as children or de. 
scendants.—(1) The word “issue,” 
within the meaning of a provision for 
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Failure of Issue.’° 
or the like, when used in a will to 


a gift over in case a named person 
die without issue, is, when standing 
alone and without restrictive words, 
to be construed in its usual and ordi- 
nary sense to mean descendants. Al- 
len v. Reed, 57 App-D.C. 78, 17 F.(2da) 
666. (2) Thus, where there was a 
gift over on the death of the testator’s 
daughter without leaving issue sur- 
viving and the daughter was sur- 
vived by a minor grandson, she was 
held not to have died “without leav- 
ing issue surviving,’ within the 
meaning of the will, and the gift over 
was therefore ineffective. Allen v. 
Reed, supra. (3) The mere fact 
that “issue” is used in a restricted 
sense in one clause of a will provid- 
ing for gifts over depending on the 
existence or nonexistence of such is- 
sue does not require that the word be 
construed in that sense in another 
clause providing for a gift over with 
reference to the existence or _non- 
existence of issue. Allen v. Reed, 
supra. (4) A will providing that 
“Tf Nancy Maxwell should die with- 
out leaving any issue of her body 
alive at the time of her death, or all 
such issue of her body should die be- 
fore attaining to the age of twenty- 
one years,” the property is to go over, 
the word ‘issue’? includes all de- 
scendants in a direct line. Maxwell v. 
Call, ‘16 F.Cas.No. 9,323, 2 Brock. 119. 
(5) “Issue,” within the meaning of a 
will providing for a gift over in 
case certain named persons ‘‘die with- 
out issue or leaving issue they shall 
die under the age of twenty-one years 
without issue,’ means issue generally 
and includes grandchildren as well 
as children of the named persons. Re 
Corrie, 32 Beav. 426, 55 Reprint 167. 
(6) In a will bequeathing an estate 
to the testator’s other children in 
event of a failure of issue, 
has been held to mean “heirs” 
not “children.’’ Miller v. Miller, 152 
S.w. 542, 151 Ky. 568. (7) Where 
the testator devised a life estate to a 
daughter, naming her, with a provi- 
sion that should she die without is- 
sue surviving her the property should 
go to another named daughter, but 
made no express disposition of the 
property after the first named daugh- 
ter’s death in case she should leave 
issue surviving her, it was held that 
the term ‘issue,’ with reference to 
the first named daughter, was not 
used in any restricted sense nor in- 
tended to refer to one child of hers 
only who was expressly named in 
the will, but referred as well to other 
children or descendants of such 
daughter in view of the fact that 
she had several children at the time 
of the execution of the will, and there 
being nothing from the terms of the 
will which would indicate that the 
testator used the term in any peculiar 
sense. Hunter v. Miller, 190 N.W. 
588, 109 Neb. 219. (8) “Issue” as 
meaning descendants generally see 
Issue 33 C.J. p 818. 


[c] “Children” construed as “de- 
scendants.’”—The phrase ‘die with- 
out children,” when used to describe 
the event on which a gift over shall 
become effective, may be construed to 
mean “die without leaving descend- 
ants,” so that a gift over which is to 
take effect on the death of the first 
taker without children cannot become 
effective where the first taker dies 
leaving grandchildren. Steward v. 
Knight, 49 A. 535, 62 N.J.Eq. 232. 


[d] “Children” as “heirs.’’—Mil- 


Although there is authority to 
the contrary,’* the phrase “dying without issue” 
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indieate the con- 


ler v. Carlisle, 14 S.W. 75, 90 Ky. 205, 
12) Ky. 66: 


85. Definitions of: 


“Definite failure of issue” see Definite 
13) C.5.3.p 466: 


“Indefinite failure of issue” 
definite 31 C.J. p 415. 


“Default of issue,” as meaning an 
indefinite failure of issue’ see De- 
fault of Issue 18 C.J. p 457. 


Gift over on: 
Definite failure of isSue as creating 
Goracible fee see infra §§ 1553, 
54. 


Indefinite failure of issue as creat- 
ing estate tail see infra § 1574. 


86. Niles v. Gray, 12 Ohio St. 320; 
Phare ts Heirs y. Ferris, 6 Ohio St. 
3, 578. 


“We are all of the opinion .. . 
that the words, ‘if he die without is- 
sue,’ or ‘without leaving issue,’ or 
‘heirs of his body,’ or ‘children, or 
other words of similar import, are to 
be interpreted according to their plain, 
popular, and natural meaning, as re- 
ferring to the time of the person’s 
death, unless the contrary intention 
is plainly expressed in the will, or is 
necessary to carry out its undoubted 


see In- 


purposes.” Parish’s Heirs v. Ferris, 
supra, 
[a] Refusing to adopt usual com- 


mon-law rule, referred to as “English 
rule.”—(1) “We could, without im- 
peaching the old English rule of inter- 
pretation, find . sufficient to 
restrict the contingency. . But 
we are unwilling to make an exception 
by which we sanction the English 
construction of the words under con- 
Sideration, as referring in general to 
an indefinite failure of issue, and at 
the same time make the case before 


us an exception to that rule; thus 
leaving open a wide field of uncertain 
interpretation of words and circum- 
stances, so that no man would know 
the nature of an estate which depend- 
ed upon the interpretation of these or 
the like words, until there had been a 
decision on the particular will on 
which the question might arise. If 
the English rule of interpretation had 
been recognized by our courts as a 
rule of property we would not dis- 
turb it. It would then be a fit sub- 
ject of legislation. But it never has 
been recognized; and the uniform 
course of the decisions of the courts 
of this state has been to so construe 
wills as to carry into effect the inten- 
tion of testators. To adopt the Eng- 
lish rule, is clearly to defeat what 
every person must acknowledge is the 
real and the lawful intention of tes- 
tators; it is to presume that a tes- 
tator intended to create an estate for- 
bidden by our statute relating to en- 


tailments; and a rule too, which, 
wherever recognized by courts, has 
been changed by legislation.” Par- 


ish’s Heirs v. Ferris, 6 Ohio St. 563, 
578. (2) “We are unwilling to adopt 
a rule regretted by the courts of the 
country in which it originated, and 
now abolished by its legislature; a 
rule which presupposes an intent to 
contravene the fundamental princi- 
ples of our governmental and social 
policy; and which, with few excep- 
tions, would ignore and subvert the 
clear and manifest intent of the tes- 


paeei Niles v. Gray, 12 Ohio St. 320, 
[b] Natural sense.—‘Indeed the 
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tingeney on which a gift over shall take place, is or- 
dinarily construed at common law as meaning an In- 
definite failure of issue,** unless a contrary intention 


only certain and stable principle is to 
hold that these words in a will, as in 
other cases, must be taken in their 
natural sense, unless a contrary in- 
tention is plainly expressed.” Par- 
ish’s Heirs v. Ferris, 6 Ohio St. 563, 
579. 

Pittsburgh, 
488, 166 U.S. 


U.S.—Barber_ v. 
CULCIITR 1 COne Tile sO t. 
83,41 Tid. 925. 


Conn.—Perry v. Bulkley, 72 A. 1014, 


82 Conn. 158. 

Del.—Hollett’s Lessee v. Pope, 3 
Del. 542. ; 

Ga.—Hertz v. Abrahams, 36 S.E. 


409, 110 Ga. 707, 50 L.R.A. 361. 


Ill.—Kolmer vy. Miles, 110 N.E. 407, 
270 Tl. 20. = 


Kan.—Burnworth v. Fellerman, 289 
P. 433, 131 Kan. 186. 


Ky.—Moore’s Trustees v. 
Heirs, 4 T.B.Mon. 199. 


Me.—Appeal of Simons, 115 A. 765, 
121 Me. 27. 


Mass.—Gilkie vy. Marsh, 71 N.E. 703, 
186 Mass. 336. 


N.Y.—Ellis’ Ex’rs, 11 Wend. 259, 11 
Wend. 671 appendix. 


Pa.—Jones v. Gulf Refining Co., 144 
A. 895, 295 Pa. 92; Arnold v. Muhlen- 
bere, College, 76 -A. 30), 22%) Panesa te 
Beckley v. Riegert, 61 A. 641, 212 Pa. 
91, 11 Prob.Rep.Ann. 74; Hoff’s Ds- 
tate, 23° Av 890, 147 Pa. 636; 
Alexander, 23 <A. 383, 146° Pa. 5 
Hackney v. Tracy, 20 A. 560, 137 Pa. 
53; Lawrence v. Lawrence, 105 Pa. 
335; Middleswarth’s Adm’r v. Black- 
more, 74 Pa. 414; Kay v. Scates, 37 Pa. 
31, 78 Am.D. 399; Hichelberger vy. 
Barnitz, 9 Watts 447. 


They wOrdSi visi ve use, Ole without 
leaving issue’ . . . in the absence 
of language in the will disclosing a 
different intent import a gen- 
eral indefinite failure of issue and not 
a failure at the death of the first tak- 
er.” Arnold _v. Muhlenberg College, 
16 A. 30, 227 Pay 321, 324. 


[a] Historical note and criticism 
of rule.—(1) “This strange construc- 
tion of such words seems to have 
arisen from the language of the stat- 
ute de donis, regulating estates tail, 
which required that when lands were 
given by one to another and the heirs 
of his body, such lands should re- 
main unto the issue of them to whom 
it was given after their death, or 
should revert to the donor or his heirs 
if issue fail.” Parish’s Heirs v. Fer- 
ris, 6 Ohio St. 563, =b750) 32) aaithe 
words ‘on failure of issue’ were held 
to import an indefinite failure with- 
out doing violence to their natural 
meaning, although sometimes doing 
violence to the intention of the tes- 
tator.” Rooke v. Queen’s Hospital, 
12) Hawaii 875, 399" — (3) “Phe? pre= 
sumption that these words import an 
indefinite failure of issue grew up un- 
der conditions that no longer exist 
and at a time when executory devises 
were not permitted at all.” Rooke vy. 
Queen’s Hospital, supra. 


[b] As affected by use of particu- 
lar words.—(1) The mere use of the 
word “if” in introducing the contin- 
gency in a provision for a gift over, 
as where the will in referring to the 
first taker states, “if she shall die 
without leaving lawful issue,’’ the 
property shall go over, does not re- 
quire that the words “die without 
leaving lawful issue’’ shall be con- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Howe’s 


rey 
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appears.*& But the common-law rule has in some ju- 
risdictions been changed by statutes which require 
that the words “dying without issue” and the like 
shall be construed to refer to a definite failure of -is- 
Without regard to such statutes, however, 
the words mentioned may be construed to mean a 
definite failure of issue where the context of the will 


sue.°? 


Strued as referring to a definite fail- 
ure of issue, since the word “‘if’’ oc- 
curs of necessity in practically all 
cases of this kind, and, if the word 
were controlling in this respect, the 
established law would be practically 
defeated. Jones v. Gulf Refining Co., 
144 A. 895, 295 Pa. 92. (2) The terms 
“die without issue,” or “in default of 
issue,” or “for want of issue,” or ‘‘on 
failure of issue,” or “die without leav- 
ing issue,” when used to express the 
contingency in which a gift over shall 
be effective, are said to be equivalent 
terms, and to import an _ indefinite 
failure of issue (Kay v. Scates, 37 Pa. 
31, 78 Am.D. 399), (3) particularly 
with reference to a devise of real es- 
tate (Kay v. Scates, supra). (4) Ac- 
cordingly the use of the word “leav- 
ing” in a provision for a gift over 
on the death of a person ‘without 
leaving issue’”’ has been held to be im- 
material to the determination of the 
question whether definite or indefinite 
failure of issue is meant (Ellis’ Ex’rs, 
11 Wend. (N.Y.) 259, 11 Wend. 671 ap- 
pendix), (5) although it has also been 
held that the use of the words “‘leav- 
ing no issue” and the like signifies a 
definite rather than an indefinite fail- 
ure of issue (see infra note 96 [a]). 


88. Ky.—Sale v. Crutchfield, 8 
Bush 636. 


j Miss.—Jordan v, Roach, 32 Miss. 
81. 


N.H.—Eaton v. Straw, 18 N.H. 320. 


sg Mae wh v. Quick, 66 How.Pr. 
184. 


Pa.—Middleswarth’s 
Blackmore, 74 Pa. 414. 


And see cases infra notes 90-98. 


89. See statutory provisions; 
es infra this note; and note 99. 


[a] Applicability of statutes to 
question of when death of first taker 
must occur.—(1) Although there is 
authority to the effect that statutory 
provisions which require that the 
words “die without issue’ and the like 
when appearing in wills shall, in the 
absence of a contrary intent mani- 
fested by the will, be construed as a 
definite rather than an indefinite fail- 
ure of issue, are applicable to, and 
govern, the question when death with- 
out issue must occur with reference 
to the death of the testator (see in- 
fra § 1332 note 11 [h]), (2) it is more 
generally held that such statutes are 
inapplicable to (Herrell v.-Herrell, 47 
App.D.C. 30, 33 [saying: “In view of 
the construction we have placed upon 
the words ‘die without issue,’ it be- 
comes unnecessary to determine the 
applicability of sec. 504 of the Code 
[31 Stat. at L. 1268, chap. 854], to 
the effect that such expressions ‘shall 
be construed to mean a want or fail- 
ure of issue in the lifetime or at the 
time of the death’ of the first taker, 
and not an indefinite failure of his is- 
sue, ‘unless a contrary intention shall 
appear in the instrument,’ because, 
assuming its applicability, the result 
is not changed”]; Harvey v. Bell, 81 
S.W. 671, 674, 118 Ky. 512, 26 Ky.L. 
381 [in referring to such provisions, 
saying that the question of when 
death of the first taker shall occur is 
to be determinéd by general rules gov- 
erning the construction of wills]; 
Ewart v. Dalby, 5 S.W.(2d) 428, 319 
Mo. 108; Owens v. Men and Millions 


Adm’r v. 


cas- 
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Movement, 246 S.W. 172, 296 Mo. 110; 
In re Seewald’s Estate, 127 A. 63,.281 
Pa. 483; Frank v. Frank, 111 S.W. 
1119, 1121, 120 Tenn. 569 [“‘It does not 
in any sense trench upon or come in 
conflict with that . rule’’]), 
(3) or at least that they do not con- 
trol, the question of when the death 
of the first taker must occur (Atkin- 
son v- Kern, 276 S.W. 977, 979, 210 
Ky. 824 [where, in deciding that death 
of the testator at any time was con- 
templated, the court said that it would 
have reached the same result regard- 
less of the statute]). 


[b] “It is a singular fact that with 
the repeated decisions of the Hnglish 
courts upon this subject, testators, 
from generation to generation, per- 
sisted in using these natural words, 
and which were held to be inoperative 
and void, until, in the first year of 
the reign of the present Queen, a 
statute [1 Vict. c 26] was passed de- 
claring that the words ‘die without 
issue,’ or other words which may im- 
port a want or failure of issue, should 
be construed to mean dying without 
issue living at the death of the per- 
son, and not an indefinite failure of 
issue, unless a contrary intention ap- 
pear by the will. The English rule 
adopted.in Virginia, and in a modified 
form in New York, has met the same 
fate by legislative interposition. In 
Ohio, as in Kentucky, the English rule 
of interpretation has never been sanc- 
tioned . . . the English rule was 
rejected as one unknown to the com- 
munity; contrary to the natural sense 
and common use of words; founded 
upon laws and estates inapplicable to 
titles where estates 
tail are abrogated; and so evaded 
by courts as to be made to depend up- 
on the discretion and variable opin- 
ions of judges.” Parish’s Heirs v. 
Ferris, 6 Ohio St. 563, 577. Statutes 
relating to definite and indefinite fail- 
ure of issue as inapplicable to time 
when death without issue must occur 
see infra § 1332 note 11 [g]. 


[c] As making words applicable to 
death of first taker rather than to 
death of testator.—(1) Under a stat- 
ute providing that limitations in wills 
depending on the death of a person 
without issue or the like shall refer 
to the time that the person named as 
first taker shall die, language in a 
will providing for a gift over on death 
without issue has reference to the 
death of the devisee named as first 
taker and not to the death of the tes- 
tatrix. Rees v. Williams, 80 S.E. 247, 
164 N.C. 128 [aff 81 S.B. 286,165 N. 
C. 201]; Farrar v. Pemberton, 152 S. 
BH. 339, 154 Va. 61. (2) The effect of 
a statute (Park Code Annot. [1914] § 
3662), providing that all limitations 
over after the death of the first taker 
without issue or in equivalent terms 
shall be construed to mean a failure 
of issue at the time of the death of 
the first taker is to make the limita- 
tion over depend on a definite failure 
of issue on the death of the first tak- 
er. Stone v. Franklin, 15 S.E. 47, 89 
Md 195; Worrill v. Wright, 25 Ga. 


{[d] In Pennsylvania the act of 
July 9, 1897 (P. L. p 213), providing 
that in gifts, devises, and bequests 
the words “die without issue” or oth- 
er words importing a want or fail- 
ure of issue of any rson in his life- 
time or at his death or an indefinite 
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and the surrounding circumstances show that a defi- 
nite failure of issue living at the death of the ances- 
tor named was intended by the testator;®® and, as 
the courts look with disfavor on an indefinite failure 
of issue,®! they are quick to seize on any expression 
which may denote a definite failure of issue,®? as 
where, on such death, the gift over is to the “surviv- 


failure shall be construed as a want 
or failure of issue in the lifetime or 
at the death of such person, was re- 
pealed by and reénacted in the Wills 
Act of June 7, 1917. Dilworth v: 
Schuylkill Land Company, 69 A. 47, 
219 Pa. 527. : 


90. Ga.—Crawford v. Clark, 36 S. 
E. 404, 110 Ga. 729, 6 Prob.Rep.Ann. 
15; Robert v. West, 15 Ga. 122. 


Hawaii.—Rooke v. Queens Hospital, 
12 Hawaii 375. 


Ky.—McKee v. McKee’s Ex’r, 82 S. 
W. 451, 26 Ky.L. 736; Moseby’s Adm’r 
v. Corbin’s Adm’r, 3 A.K.Marsh. 289. 


N.Y.—Close v. Farmers’ L. & T. Co., 
87 N.H. 1005, 195 N.Y. 92,°14° Prob. 
Rep.Ann. 160; Hendricks vy. Hen- 
dricks, 69 N.E. 736, 177 N.Y. 402; Clark 
ook Sea 118 N.Y.S. 404, 63 Misc. - 


Pa.—In re Nice’s Estate, 75 A. 
1025, 227 Pa. 75; Beckley v. Riegert, 
61 A. 641; 212 Pa. 91, 11 Prob.Rep. 
Ann. 74; Moorhead’s Hstate, 36 A. 
647, 180 Pa. 119. 


Eng.—Re Arnold, 33 Beav. 163, 55 
Reprint 329; Baker v. Tucker, 3 H. 
L.Cas. 106, 10 Reprint 41 [aff 11 Ir. 
Eq. 104]; Widdison v. Hodgkin, 2 L. 
In€h.O:'Sx 9} 


And see cases infra notes 93-98. 


[a] Failure of issue of two or 
more persons before a certain time 
may be contemplated by the will 
where appropriate language is used 
by the testator to indicate such in- 
tent. McKee v. McKee’s Ex’r, 82 S. 
W. 451, 26 Ky.L. 786. 


91. Hawaii.—Rooke v. 
Hospital, 12 Hawaii 375. 

Ky.—Wilson v. Wilson, 
GO, 151 Kev 63bs) Bradshawasve 
liams, 130 S.W. 985, 140 Ky. 160. 

Mo.—Gannon v. Albright, 81 S.W. 
1162, 183 Mo. 288, 105 Am.S.R. 471, 
67 L.R.A. 97, 9 Prob.Rep.Ann. 261. 


Fi na ee Pee Ve Blliot, £40 2Ac 


Queens. 


152 S.w. 
Wil- 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447. 


{a] “Strength of the prevailing 
tendency to interpret wills in such a 
way as to sustain devises of this kind 
is illustrated by the fact that out of 
eight cases in which the question has 
arisen in this state [New Hampshire], 
only one has been found . . . in 
which the language of the will was 
held to import an indefinite failure 


of issue.” McAllister vy. Elliot, (N. 
H.) 140 A. 708, 711. 
{[b] “English courts .. . have 


sought with eager ingenuity, words 
in wills or circumstances which would 
avoid the rule.’ Parish’s Heirs v. 
Ferris, 6 Ohio St. 568, 577. d 


$2. Conn.—Holms y. Williams & 
Cary, 1 Root 332. 


Del.—Rickards v. Gray, 11 Del. 232; 
Delaware Trust Co. v. Elliott, 147 A. 
244, 17 Del.Ch. 14, 


Hawaii.—Rooke v. Queens Hospital, 
12 Hawaii 375. 


Ill.— Strain v. Sweeney, 45 N.E. 201, 
163° T1603. 


Ky.—Moore y, 
651. 


Moore, 12 B.Mon. 


310 [69 C.J.] 


or” or “survivors,”®? or words of equivalent mean- 
ing,°* “children,” or words which may be construed 


Mass.—Jackson v. Jackson, 26 N.E. 
1112, 153 Mass. 374, 25 Am.S.R. 643, 
TPA RAL 3 015: 


Neb.—In re Barrett’s Estate, 123 
N.W. 299, 85 Neb. 337, 27 L.R.A.N.S. 
1047. 


N.Y.—In re Denton, 33 N.E. 482, 137 
N.Y. 428; Moffat’s Ex’rs v. Strong, 10 
Johns. 12. 


Ohio.—wNiles v. Gray, 12 Ohio St. 
320; Parish’s Heirs v. Ferris, 6 Ohio 
St. 563. 

Pa.—Moorhead’s Hstate, 36 A. 64% 
180 Pa. 119; Hichelberger v. Barnitz, 
9 Watts 447; Shiver’s Estate, 9 Phila. 
354; McGonnigle v. McGonnigle, 29 
Pittsb.Leg.J.N.S. 177. 


S.C.—Bethea v. Bethea, 26 S.E. 716, 
48 S.C. 440. 


Va,.—Lucas v. Duffield, 6 Graft. (47 
Va.) 456. 


Wis.—In re Korn’s Will, 107 N.W. 
659, 128 Wis. 428. 


Eng.—In re Merceron, 4 Ch.D. 182; 

_ Saunders v. Ashford, 28 Beav. 609, 54 
Reprint 500; Carter v. Bentall, 2 Beav. 
551, 17 EXng.Ch. 551, 48 Reprint 1295; 
Bryan v. Mansion, 5 De G.&Sm. 737, 
64 Reprint 1323; Leeming v. Sherratt, 
z Hare 14, 24 Eng.Ch. 14, 67 Reprint 


“Tt ought to be observed, that the 
courts have generally shown @ dispo- 
sition and learning towards giving ef- 
fect, if possible, to these testamenta- 
-ry limitations, and have laid hold of 
any words that would admit of a con- 
struction to take the case out of the 
general rule, so as to give effect to 
the executory devise.’’ Moffat’s Ex’rs 
v. Strong, 10 Johns. (N.Y.) 12, 15. 


“Tf a will contains an executory de- 
vise of real estate after the death of 
the first taker without issue, the lim- 
itation should be construed to mean a 
definite failure of issue, if capable of 
that construction.” In re Barrett’s 
Estate, 123 N.W. 299, 85 Neb. 337, 27 
L.R.A.N.S. 1047. 


“The construction of the words as 
importing an indefinite failure of is- 
sue will give way to any explana- 
tory words in the context, which can 
be igiterpreted as fixing the time of 
the failure at the death of the first 
taker.” Strain v. Sweeney, 45 N.E. 
201, 163 Ill. 603, 607. 


[a] Nature of devise over always 
locked at for this purpose.—“The na- 
ture of the devise over has always 
been looked at to ascertain whether 
a definite or an indefinite failure of 
issue was intended; as where the ul- 
terior devises confer estates for life 
only, or when they are to take effect 
in case the devisee then be living.” 
Tayior v. Taylor, 93 Pa. 481, 485 [quot 
Stoner v. Wunderlich, 47 A. 945, 947, 
198 Pa. 158]. 


{[b] English and American views 
compared.—‘‘The English courts have 
tended to hold the words ‘dying with- 
out issue’ and words of like import, 
to mean an indefinite failure of issue, 
unless the indications that the testa- 
tor intended the limitation over to 
take place upon a definite happening 
were of a positive character.’’ In this 
country the courts, even before stat- 
utory enactment on the subject, have 
been more ready to discover a pur- 
pose to vest the limitation over upon 
a definite failure of issue. Steward vy. 
Knight, 49 A. 535, 62 N.J.Eq. 232. 


[e] Test.—Whether in the partic- 
ular case the testator intended the 
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limitation over to take effect on the 
happening of a definite or indefinite 
event, aS on a definite or indefinite 
failure of issue, must be determined 
from the language of the will, consid- 
ered from the point of view of the 
testator under the pertinent circum- 
stances which surround him. Steward 
v. Knight, 49 A. 535, 62 N.J.Eq. 232. 


93. U.S— Abbott v. Essex County, 
18 How. 202, 15 L.Ed. 352. 


Ark.—Moody v. Walker, 3 Ark. 147. 
Del.—Rickards v. Gray, 11 Del. 232. 


Ind.—-Thompson v. Jamison, 68 N. 
E. 176, 31 Ind.App. 376. 


Mass.—Richardson  v. 
Mass. 56, 3 Am.D. 24. 


Noyes, 2 


Mich.—Lyons vy. Cotharin, 171 N.' 


W. 406, 205 Mich. 476. 


N.J.—Wardell v. Allaire, 20 N.J. 
Law 7; Den v. Allaire, 20 N.J.Law 
6; Den vy. Combs, 18 N.J.Law 27. 


N.Y.—Waldron vy. Gianini, 6 Hill 
601; Lion v. Burtiss, 20 Johns. 483; 
Anderson v. Jackson, 16 Johns. 382, 
437, 8 Am.D. 330 [dist Wilkes v. Lion, 
2 Cow. 833]; Moffat’s Ex’rs v. Strong, 
10 Johns. 12; Jackson v. Blanshan, 3 
Johns. 292, 3 Am.Dec. 485; Fosdick v. 
Cornell, 1 Johns. 440; Pond v. Bergh, 
10 Paige 140; Vedder vy. Everston, 3 
Paige 281. 


N.C.—Williams v. Lewis, 5 S.E. 435, 
100 N.C. 142, 6 Am.S.R. 574; Jenkins 
vy. Hall, 57 N.C. 334. 


Pa.—In re Mebus’ WHstate,' 117 A. 
340, 273 Pa. 505; Stoner v. Wunder- 
lich, 47 A. 945, 198 Pa. 158; Chandler 
v. Woelpper, 17 A. 870, 126 Pa. 562 
[aff 6 Pa.Co. 179]; Johnson v. Currin, 
10 Pa. 498; In re Coates St., 2 Ashm. 
es 


S.C.\—De Treville v. Ellis, 8 S.C.Hq. 
40. 


Tenn.—Bruce v. Goodbar, 58 S.W. 


282, 104 Tenn. 638. 


Eng.—Edwards v. Edwards, 15 
Beav. 357, 51 Reprint 576; Ranelagh 
v. Ranelagh, 2 Myl.&K. 441, 7 Eng.Ch. 
441, 39 Reprint 1012; Nicholls v. Skin- 
ner, Prec,Ch. 528, 24 Reprint 236; 
Hughes v. Sayer, 1 P.Wms. 534, 24 
Reprint 504; Westwood v. Southey, 
2 Sim.N.S. 192, 42 Eng.Ch. 192, 61 Re- 
print 314; Greenwood v. Verdon, 1 
Kay&J. 74, 69 Reprint 375; Kirkpat- 
rick v. Kirkpatrick, 13 Ves.Jr. 476, 33 
Reprint 373; Hughes v. Sayer, 1 P.: 
Wms. 584, 24 Reprint 504. 


“Tt is true that cases may be found 
which decide that the term ‘survivor’ 
does not of itself necessarily import 
a definite failure of issue, and no 
doubt there are many cases where it 
would be necessary to disregard the 
obvious import of this term, in order 
to carry out the general intent of a 
testator, otherwise apparent; but a 
large number of HWnglish, and nearly 
all the American, cases acknowledge 
the force of this term as evidence of 
the testator’s intending a definite con- 
tingency.” Abbott v. Hssex County, 
18 How. (U.S.) 202, 216, 15 L.Ed. 352. 


[a] Reasons for rule—(1) “The 
term survivors will be found to res- 
cue the limitation from the operation 
of the general principle . for 
the reason, that it could not have been 
intended that the survivor was to take 
only after an indefinite failure of is- 
sue, as that event might not happen 
until long after the death of all the 
survivors.” Moffat’s Ex’rs v. Strong, 
10 Johns. (N.Y.) 12, 16. (2) “No sane 
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as such,°® or where other language is used in the will ~ 
showing that the testator intended that the gift over 


man could intend to limit an estate 
over to persons in being upon an in- 
definite failure of issue of the first 
taker; that is, upon a failure that 
would happen after all those who are 
called survivors, and their children’s 
children, would be in their graves.” 
Johnson v. Currin, 10 Pa. 498, 503. 


[b] “Surviving children.”’—In re 
Coates St., 2 Ashm. (Pa.) 12. 


[c] Particularly applicable to gift 
over of life estate.—‘‘When a testa- 
tor makes limitations over to surviv- 
ors, after the death without issue of 
the first taker, and names as remain- 
dermen persons in being, a strong 
presumption is raised that an indefi-— 
nite failure of issue is not contem- 
plated,” and this is strengthened 
when the limitation over is of but a 
life estate. In re Mebus’ Estate, 117 
A. 340, 273 Pa. 505, 516. 


[d] Rule applied.—(1) A will, pro- 
viding for a gift over in case “either” 
of the testator’s daughters, named as 
beneficiaries, should die “leaving no 
issue to survive them,” was held to 
refer to a definite failure of issue. 
Rickards v. Gray, 11 Del. 232. (2) 
Under a devise to two sons, subject 
to a life estate in part of the land de- 
vised their mother, with provision 
that in case of the death of either son 
without issue the estate devised shall 
go to and be the estate and property 
of the survivor, the contingency of is- 
sue or no issue was held to apply dur- 
ing the life of the devisees, and it 
was held that the will contemplated 
a definite rather than an indefinite 
failure of issue. Lyons v. Cotharin, 
171 N.W. 406, 205 Mich. 476. (3) 
Where the testator after devising cer-— 
tain parcels of real estate to his two 
named daughters for life with re- 
mainder to their children also pro- 
vided that “in case either of my 
daughters die leaving no child or chil- 
dren the lands bequeathed to her 

. . shall go to the children of the 
surviving daughter or daughters,” it 
was held that a definite failure of is- 
sue was plainly intended. Thompson 
Yad emisom 68 N.E. 176, 31 Ind.App. 


94 Morgan vy. 
(Conn.) 517. 


[a] Rule applied.—Where the tes-- 
tator after devising certain property 
to his sons, naming them, went on 
to provide “if my sons should either 
of them die without children that his 
brothers shall have his part in equal 
proportions,” it was held that the use 
of the word “brothers,” meaning the 
surviving brothers of any of the tes- 
tator’s sons who should die, indicated 
that the testator meant to confine the: 
gift over to the event of a definite 


Morgan, 56 Day 


failure of issue. Morgan y. Morgan, 
5 Day (Conn.) 517. t 
95. Gannon vy. Peterson, 62 N.E. 


210, 193 Ill. 372; Strain v. Sweeney, 
45 N.@. 201, 163 Ill. 603: Summers vy. 
Smith, 21 N.E, 191, 127 Ill. 645: Jack- 
son v. Staats, 11 Johns. (N.Y.) 337; 
Bedford’s Appeal, 40 Pa. 18. 


fa] Rule applied—(1) Where a 
will provided for a gift over to “the 
rest of the children” on the desth 
without issue of the testator’s chil- 
dren, named as first takers in the will, 
it was held that the words “the rest 
of the children” showed that the tes- 
tator contemplated a definite, rather 
than an indefinite, failure of issue, 
Jackson v. Staats, 11 Johns. (N.Y.) 
337. (2) Where the words actually 
used were “issue of the body” rather 
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should take effect on the death of the prior holder,®® | or at the death of the first taker before attaining a 


issue” or ‘without 
having issue,” and the like, it was 
held that, since “issue of the body” 
may be construed to be interchangea- 
ble with the word ‘‘children,” a defi- 


than ‘without 


nite, rather than an indefinite,. fail- 
ure of issue was meant. Strain v. 
Sweeney, 45 N.E. 201, 163 Ill. 603. 


(3) Similarly, where a will provided 
for a gift over on the death of the 
person named as first taker without 
“heirs of the body,’ since those words 
may be construed as “children,” it 
was held that a definite failure of is- 
sue was meant. Summers v. Smith, 
21 N.B. 191, 127 Til. 645. (4) “With- 
out leaving issue’ has been construed 
as ‘children’? and as such to import 
an indefinite failure of issue. Gan- 
see v. Peterson, 62 N.H. 210, 193 Ill. 


96. Conn.—Hull vy. Holmes, 
705, 78 Conn. 362. 


sar canal v. Wiltberger, Ga.Dec. 
Be, dT. 20: 


Ind.—Hall v. Brownlee, 72 N.E. 131, 
164 Ind. 238, 10 Prob.Rep.Ann. 12. 


Mass.—Lyman v. Sears, 186 N.E. 56. 
N.H.—Haton v. Straw, 18 N.H. 320. 


N.J.—Steward v. He 49 A. 535, 
62 N.J.Eq. 232. 


N.Y.—In re Denton, 12 N.Y.S. 52, 58 
Hun 607 [aff 33 N.E. 482, 1387 N.Y. 
428, and rearg den 14 N.Y.S. 941]. 


N.C.—Moreland v. Majors, 5 N.C. 48, 
SUN: Ce 37.55 


Pa.—In re Wettengel’s Hstate, 123 
A. 488, 278 Pa. 571; Stout v. Good, 91 
A, 613, 245 Pa. 383; Carlisle v. Car- 
Jisle,. 89° A. 873,..243, Pa. 116; .In re 
Nice’s Estate, 75 A. 1025, 227 Pa. 75; 
In re Oliver’s Estate, 49 A. 215, 199 
Pa. 509; In re Gormley’s Estate, 25 A. 
814, 154 Pa. 378; Taylor v. Taylor, 
63 Pa. 481, 3 Am.R. 565; Lammot v. 
Home of the Merciful Saviour, 68 Pa. 
Super. 597. 


S.C.—Presley v. Davis, 28 S.C.Eq. 
105, 62 Am.D. 396; Beresford v. El- 
liott’s Ex’rs, 1 S.C.Eq. 183. 


Wis.—In re pte pty Ee Will, 125 
N.W. 986, 142 Wis. 447 


Eng.—Trotter v. Oswald, 1 Cox Ch. 
317, 29 Reprint 1183; Pinbury v. El- 
kin, Prec.Ch. 483, 24 Reprint 217, 1 
P.Wms. 563, 24 Reprint 518, 2 Vern. 
Ch. 758, 23 Reprint 1095. 


[a] Die without issue “living” at 
death, “leaving” no issue, and the like. 
—(1) Although there is authority to 
the contrary effect [see supra note 
87 [a] (2)-(4)], (2) where a will pro- 
vided fora gift over in the event that 
the named first taker should ‘die 
leaving no issue,” the use of the quot- 
ed words was held to indicate that the 
testator contemplated a definite fail- 
ure of issue at the death of the first 
taker (Hull v. Holmes, 62 A. 705, 78 
Conn. 362; Stout v. Good, 91 A. 613, 245 
IEEE) Bios y Beresford v. Blliott’s Ex’rs, 
1 S.C.Ea. 183), (8) and the words 
“die leaving no living issue,” when| 
so used, are equivalent to the phrase 
“die leaving no surviving issue,” and 
carry a plain implication of reference 
to any issue of the first taker who 
may survive him (Hull v. Holmes, 
supra). (4) Accordingly, where there 
was a devise to one for life, with re- 
mainder to his children, a subsequent 
reference to the death of the life ten- 
ant ‘without issue” or “leaving no 
issue’ was held to mean such issue as 
those previously mentioned, and not 
an indefinite failure of issue. Stout 
v. Good, supra. (5) And it is also 
said that “it is now generally con- 
ceded that the words ‘without leaving 
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issue’ naturally mean ‘without leav- 
ing issue surviving’ and that to hold 
that they import an indefinite failure 
of issue would in most instances be 
in violation of the manifest intention 
of the testator.’’ Rooke v. \iueens 
Hospital, 12 Hawaii 375, 399. (6) A 
devise to a named daughter of the 
testator with a gift over to named 
nephews of his “in case she should 
die and leave no issue’ was held to 
refer to a definite failure of issue, 
particularly where the devise over 
was coupled with a condition that the 
devisee shall pay a stated sum to 
another specified person, and in view 
of the fact that the will further pro- 
vided that, if the devisee over shall 
die without issue, the property shall 
go to the testator’s heirs. Eaton v. 
Straw, 18 N.H. 320. (7) The phrase 
“no issue” in a will providing that, if 
the testator’s ‘nephew shall decease 
leaving no issue, then upon decease 
of nephew and wife to pay over, 

.”’ was held to mean leaving no 
issue at the time of death of a sur- 
vivor of the nephew and his wife. 
Lyman v. Sears (Mass.) 186 N.E. 56. 
(8) “Dying without lawful issue liv- 
ing at the time of his death,” or oth- 
er words of similar import in a will, 
have been held to refer to a definits 
and not an indefinite, failure of is- 
sue. Mayer v. Wiltberger, Gia.Dec. 
Pt. II 20, 26, 27 (distinguishing cases 
“in neither of which are the words 
‘die without lawful issue living at the 
time of his death,’ or any other simi- 
lar expressions, to be found’). (9) 
“The great struggle, as manifest from 
all the cases, on this point, has been 
to confine, and tie up, the generality 
of the expressions, ‘dying without is- 
sue’—‘dying without leaving issue’ 
and the like, to the time of the death 
of the first taker; and by laying hold 
of some slight expression, in the will, 
to construe these words, as equivalent 
to the expression, ‘dying without law- 
ful issue living at the time of the 
death’ and thus sustain the limitation 
over, as good by way of executory de- 
vise. For this purpose much stress 
has been laid on the words, ‘dying 
without issue living,’ ‘leaving issue 
behind him.’” Mayer vy. Wiltberger, 
supra. (10) “These words when 
found upon the face of a will, have 
uniformly been held to take the case 
without the operation of the rule of 
law” that where, by the terms of a 
will, an estate is limited over to an- 
other dependent on the contingency of 
an indefinite failure of issue, in the 
first taker, the limitation over in such 
ease is void as being too remote. 
Mayer v. Wiltberger, supra. 


[b] Applications of rule.—(1) An 
intention to limit the failure of issue 
to the death of the beneficiary named 
or described has been held to be man- 
ifest where the will provides for a 
gift over “after decease.” Trotter v. 
Oswald, 1 Cox Ch. 317, 29 Reprint 
1183; Pinbury v. Elkin, Prec.Ch. 483, 
24 Reprint 217, 1 P.Wms. 563, 24 Re- 
print 518, 2 Vern.Ch. 758, 23 Reprint 
1095.. -(2) A will providing for a 
gift over on a death without issue and 
also containing references to the par- 
ent of such issue, if living, may be 
regarded as an indication that the 
testator intended a definite failure of 
issue at the death of the first taker. 
In re Oliver’s Estate, 49 A. 215, 199 
Pa. 509; Taylor v. Taylor, 63 Pa. 481, 
8 Am.R. 565. (3) Where a will pro- 
vided for a devise of a life estate to 
the testator’s son “and if he should 
have children living at his death” re- 
mainder over to them, but, if the son 
named as first taker ‘“‘should die with- 
out issue as aforesaid,’ then over to 
another named person, the words ‘‘is- 


sue as aforesaid” were held to import 
a definite failure of issue at the death 
of the first taker. Carlisle v. Car- 
HSC SOVAG SSis) p240 ag sel Onna) 
Where the testator, after making a 
certain devise and a bequest to his 
daughters and a granddaughter, nam- 
ing them, provided that, if the grand- 
daughter “‘should die, either before or 
after my death, and leave no child 
or children or descendants of any of 
her children to survive her,” the gift 
to her shall revert to the testator’s 
children, it was held that the words 
“child or children or descendants of 
any of her children” were the equiv- 
alent of the word “issue” and that a 
definite failure of issue was intended. 
In re Gormley’s Estate, 25 A. 814, 154 
Pa. 378. (5) Where a will, after giv- 
ing certain property to the testator’s 
named daughters, provided that, if 
either of them dies without issue “ei- 
ther before or after my death,” the 
share of any so dying shall go over, 
it was held that the quoted words re- 
ferred to a definite failure of issue at 
the death of the first taker. In re 
Wettengel’s Hstate, 123 A. 488, 278 Pa. 
571. (6) Where, after making pro- 
vision for his daughter and her chil- 
dren the testator provided that “in 
default of such issue and in case of 
her death the property given to her 
should go over,” it was held that a 
definite failure of issue at her death 
was intended. Gawler vy. Cadley, Jac. 
346, 4 Eng.Ch. 346, 37 Reprint 882. 
(7) Where a will provided that, “in 
the event of the death of all my chil- 
dren and any and all children or heirs 
being their descendants,” a certain 
sum was to be donated to a seminary, 
and that the testator’s property in the 
event of the death of all “my, children 
and their children or heirs” was to 
be divided between his half brothers 
and half sisters, it was held to be 
improbable that the testator intended 
thereby an indefinite failure of issue. 
In re Harrington’s Will, 125 N.W. 986, 
142 Wis. 447. (8) Where the testator 
gave the residue of his estate to his 
daughter for life and to her issue, 
and, should she die without issue, 
then to the children of his son, a defi- 
nite failure of issue at the time of 
the son’s death was held to be con- 
templated. In re Nice’s Estate, 75 A. 
1025, 227 Pa. 75. (9) A gift over in 
case of the death of the first taker 
without “bodily issue’ was held to 
refer to a definite failure of issue at 
the death of the first taker. McWil- 
liams ¥. EHavely, 283 S.W. 108, 214 Ky. 
320. (10) A gift over on the death 
of the first taker, to his “lawful issue 
then living’? was held to refer to a 
definite failure of issue at the time 
of the first taker’s death, rather than 
an indefinite failure of issue. Lam- 
mot v. Home of the Merciful Saviour, 
68 Pa.Super. 597. (11) Where a gift 
over was of personal property on the 
death of the first taker and “in default 
of issue” to the brothers and sisters 
of the first taker ‘‘then living,” it was 
held that, in view of the words “then 
living,’ the gift over referred to a 
definite failure of issue. Moreland v. 
Majors, 5 N.C. 48. (12) Where a will 
made provision for the event that a 
daughter of the testator, provided for 
in the will, should die survived by is- 
sue, “but, failing such issue,” the gift 
to go over, it was held that the quoted 
words showed that the testator in- 


| tended that the gift over be effective 


on a definite failure of issue at his 
daughter’s death. Klingman y. Gil- 
bert, 135 P. 682, 90 Kan. 545. (13) A 
gift over on the death of a life ten- 
ant and “failing the male issue,” of 
a named person has, from the whole 
context of,a particular will, been con- 
strued to refer to a definite failure of 
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certain age,®? or at the death of the testator.°® In 
any event under, or by the terms of, applicable stat- 
utes which vary in their wording, a gift over on the 
death of a person without issue or the like may 


issue. Murray v. Addenbrook, 4 Russ. 
407, 4 Eng.Ch. 407, 38 Reprint 859. 


97. Howard v. Howard's Trustee, 
280 S:W. 156, 157, 212 Ky. 847; Mar- 
tin v. Long Prec.Ch. 15, 24 Reprint 8, 
2 Vern.Ch. 151, 23 Reprint 704; Paw- 
let v. Dogget, 2 Vern.Ch. 86, 23 Re- 
print 665. 


“The law favors the vesting 
of estates . BereW aXe! ee ae Rey, yvalliheate 
itation . ‘dying without issue’ 


refers to a definite period fixed in the 
will rather than to an indefinite fail- 
ure of issue.’ Howard v. Howard’s 
Trustee, supra. 


[a] Rule applied.—A gift over on 
the death of a named person without 
issue and before attaining a specified 
age has been held to be referable to 
a, definite failure of issue af, the death 
of first taker. Howard v. Howard's 
Trustee, 280 S.W. 156, 212 Ky. 847; 
Martin v. Long, Prec.Ch. 15, 24 Re- 
print 8, 2 Vern.Ch. 151, 23 Reprint 
704; Pawlet v. Dogget, 2 Vern.Ch. 86, 
23 Reprint 665; Kirkpatrick v. Kirk- 
patrick, 13 Ves.Jr. 476, 33 Reprint 373. 


98. French v. Caddell, 3 Bro.P.C. 
257, 1 Reprint 1304. 


99. U.S.—Yocum v. Parker, 134 F. 
205, 67 C.C.A. 227 [aff 130 F. 722, and 
rev, L300h. 770; 66° C.C.A..80]. 


Ind.—Moore v. Gary, 48 N.E. 630, 
149 Ind. 51. 


Md.—Weybright v. Powell, 39 A. 
421, 86 Md. 573; Combs v. Combs, 8 
A. 757, 67 Md. 11, 1 Am.S.R. 359. 


ona re v. Roach, 32 Miss. 


Mo.—Ewart v. Dalby, 5 S.W.(2d) 
428, 319 Mo. 108; Owens v. Men & 
Millions Movement, 246 S.W. 172, 296 
Mo. 110; Hartnett vy. Langan, 222 S.W. 
403, 282 Mo. 471;- Gannon v. Pauk, 83 
S.W. 453, 183 Mo. 265 [dist Yocum v. 
Siler, 61 S.W. 208, 160 Mo. 281]; Gan- 
non v. Albright, 81 S.W. 1162, 183 Mo. 
238, 105 Am.S.R. 471, 67 L.R.A. 97, 
9 Prob.Rep.Ann. 261; Naylor v. God- 
man, 19 S.W. 56, 109 Mo. 5438. 


N.C.—American Yarn & Processing 
Co. v. Dewstoe, 133 S.E. 407, 192 N.C. 
121; Dupree v. Daughtridge, 124 S.E. 
148, 188 N.C. 193; Vinson v. Gardner, 
116 S.E. 412, 185 N.C. 193; Patterson 
v. McCormick, 99 S.H. 401, 177 N.C. 
448; Bell v. Kessler, 95 S.E. 882, 175 
N.C. 528. 


Pa.—In re Engilish’s Estate, 112 A. 
Cfo 20a. ee Smith vy. Piper. 780) Ay 
877, 231 Pa. 378; Lewis v. Link Belt 
Co., 70 A. 967, 222 Pa. 139; Dilworth 
v. Schuylkill Imp. Land Co., 69 A. 
47) 219 Pa. 527. 


S.C.—Owings v. Wood, 89 S.E. 667, 
105) 'S:C. 17.6; 


Va.—Daniel vy. Lipscomb, 66 S.E. 
850, 110 Va. 563. 


Wis.—Webber’s Will, 84 N.W. 896, 
108 Wis. 626. 


er v. Morgan, 84 L.J.Ch. 


[a] “Other equivalent words.”’— 
A gift over on the death of a named 
first taker “leaving no heirs’ was 
held to refer to a definite failure of is- 
sue on the death of the first taker, 
the word “heirs” in the provision for 
the gift over being included within 
the description of “other equivalent 
words” as used in a Statute declaring 
that a limitation on the death of a 
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that, where real 


person without “heirs of the body,” 
“FT ” or “issue of the body,” or oth- 
er equivalent words, shall be con- 
strued as a limitation to take effect 
when the person named dies without 
one of the class named living at the 
time of such death or born within ten 
lunar months thereafter. Owings v. 
Wood, 89 S.E. 667, 105 S.C. 176. 


{b] “Chancellor Kent, in his Com- 
mentaries, vol. 4, p. 280, states that 
in Virginia, by statute in 1819 (1 Rev. 


Code L819 ip ws 6 ONGC AY 995 WS. 216); 
and in Mississippi Rev. Code 1824 
(page 458, c. 104, 26), and in 


North Carolina by statute in 1827 (1 
Rev. St. 1837, p. 259, c. 43, § 3), the 
rule in the construction of devises as 
well as deeds, with contingent limi- 
tations depending upon the dying of a 
person without heirs or without heirs 
of the body, or issue or issue of the 
body, or children was declared to be 
that the limitation should take effect 
on such dying without heirs or issue 
living at the time of the death of the 
first taker, or born within 10 months 
thereafter; and says it is further de- 
clared ‘that, when a remainder shall 


‘be limited to take effect upon the 


death of any person without heirs or 
without issue, the word “heirs” or 
‘Gssue”’ shall be construed to mean 
heirs or issue living at the death of 
the person named as ancestor.’ The 
great chancellor then adds: ‘These 
provisions Sweep away at once the 
whole mass of English and American 
adjudications on the meaning, force, 
and effect of such limitations. The 
statute speaks so peremptorily as to 
the construction which it prescribes 
that the courts may not, perhaps, 
hereafter feel themselves at liberty 
to disregard ‘the direction, even 
though other parts of the will should 
contain evidence of an intention not 
to fix the period of the devisee’s death 
for the ci ntingency to happen, and 
that the tustator had reference to the 
extinction of the posterity of the dev- 
isee, though that event might not 
happen until long after the death of 
the first taker. They might be led to 
regard any such other intent collect- 
ed from the whole will if Such a case 
should happen not to be consistent 
with the positive rule of construction 
given by _the statute to the words 
“heirs and issue.” Yet when we con- 
sider that endless discussions and 
painful learning, and still more pain- 
ful collisions of opinions, which have 
accompanied the history of this vex- 
atious subject, it is impossible not to 
feel some relief, and to look even with 
complacency at the final settlement in 
any way of the litigious question by 
legislative enactment.’” Gannon y, 
Albright, 81 S.W. 1162, 1166, 183 Mo. 
238, 105 Am.S.R. 471, 67 L.R.A, 97, 9 
Prob.Rep.Ann. 261, 


[ec] “Jarman on Wills, vol. 1, p. 
521, discussing the creation of estates 
tail in England by implication from 
the use of the words ‘dying without 
issue’ says: ‘No implication of an es- 
tate tail can arise from words im- 
porting a failure of iSsue, in a will 
made or republished since the year 
1837, unless an intention to use the 
phrase as denoting an indefinite fail- 
ure of isSue be very distinctly mark- 
ed, as St.e1 Vict. c. 26, § 29, provides 
that such words will be held to mean 
a failure of issue in the lifetime or 
at the death of the person referred 
to, unless a contrary intention shall 
appeal by the will.’’’ Gannon v. Al- 
bright, 81 S.W. 1162, 1167, 1838 Mo. 
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be construed, in the absence of an intent appearing to 
the contrary, to refer to a definite, rather than to an 
indefinite, failure of issue.°® 


A statute, providing 
or personal property is devised or 


238, 105 Am.S.R. 471, 67 L.R-A. 97. 


[d] Constitutionality. — Statutes, 
declaring that limitations in wills on 
the death of a person “without issue,” 
or the like, shall be construed as re- 
ferring to a definite failure of issue, 
have been held to be constitutional, 
being not an attempt on the part of 
the legislature to exercise a judicial 
function, but an attempt to change a 
rule of the common law which is 
within the power of the ‘legislature. 
Dilworth v. Schuylkill Land Company, 
69 A. 47, 219 Pa. 527. 


[e] Purposes of statute.—(1) One 
of the purposes for the enactment of 
statutes declaring that limitations 
over in a will on death “without is- 
sue,” or the like, shall be construed 
to refer to a definite, rather than an 
indefinite, failure of issue, is, to ef- 
fectuate the intention of testator by 
rendering valid a limitation other- 
wise invalid as a perpetuity. Vinson 
v. Gardner, 116 S.E. 412, 185 N.C. 193; 
Bell v. Kessler, 95 S.E. 882, 175 N.C. 
528; Daniel vy. Lipscomb, 66 S.E. 850, 
110 Va. 563. (2) Another purpose of 
such statutes has been held to be to 
establish a rule of interpretation by 
which the estate of the first taker 
shall be affected with the contingency 
until the time of his death, unless a 
contrary intent appears on the face 
of the instrument. Vinson y. Gard- 
ner, Supra; Bell v. Kessler, Supra. 
(3) But the primary and immediate 
purpose was to change the previously 
existing common-law rule that the 
words “dying without issue,’ and the 
like, denoted an indefinite, rather than 
a definite, failure of issue. Frank v. 
Frank, 111 S.W. 1119, 1121, 120 Tenn. 
569 (saying: ‘To relieve both against 
the confusion by this effort, [to seize 
upon every manifestation of the tes- 
tator’s intention in order to construe 
death without issue and the like as 
a definite, rather than an indefinite 
failure of issue], as well as the fre- 
quent disappointment of the intention 
of the maker of the will, the English 
Parliament by an act passed in 1 Vic- 
toria (1837) abrogated the common 
law rule. .. It will be found on 
comparison that the section of the 
[Tennessee] Code [Acts (1851-1852) 
§ 3 ¢ 91 p 113; Shannon Code § 3675] 
. . . in spirit largely, and in text 
substantially, conforms to the Eng- 
lish act and . . . was passed as 
that was to change the old common- 
law rule’). 


[f] Effect of statute.—(1) The im- 
mediate effect of the enactment of a 
statute requiring that “dying without 
issue,’”’ and the like, shall be construed 
as a definite rather than an indefinite, 
failure of issue is to abrogate the 
common-law rule that “dying without 
issue,” and the like, without more, re- 
fers to an indefinite failure of issue. 
Ewart v. Dalby, 5 S.W.(2d) 428, 319 
Mo. 108; Owens v. Men & Millions 
Movement, 246 S.W. 172, 296 Mo. 110; 
Frank v. Frank, 111 S.W. 1119, 1121, 
120 Tenn. 569 (“This is its only ef- 
fect”). (2) A statute, declaring that 
a provision in a will for a limitation 
over on the death of a person ‘with- 
out issue,’ and the like, shall be con- 
strued to refer to a definite failure 
of issue, entirely changes the pre- 
sumption of an indefinite failure of 
issue which formerly obtained and 
substitutes a statutory presumption 
that, in the absence of words indi- 
eating a contrary intent, a definite 
failure is to be presumed. In re Eng- 
lish’s Estate, 112 A. 913, 915, 270 Pa. 

pa aS a ae ee ee eS 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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bequeathed, the words “die without issue,” or sim- 
ilar words, importing a failure of issue on the death 
of any person, shall be construed to mean a definite 
failure of issue in the lifetime or at the death of 
such person rather than an indefinite failure, unless 
a contrary intent shall appear from the will, can 
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issue.? 


have no application to a case where no question of 


the “failure of issue” is involved. A statute, provid- 
ing that a gift over on the death of a person “with- 
out issue” or where other words of similar import 
are used in the will shall be interpreted to take effect 
when such person dies without such issue, is inap- 
plicable to a will wherein a devise is made to a nam- 
ed person but it is further provided that, if the dev- 
isee die leaving a child or children, the property shall 
A statute, providing 
that the words “die without issue,” or words of sim- 


go to such child or children.? 


1 Gwhe act’... . does not provide 
simply an additional canon of con- 
struction; but . changes an ob- 
solete guide, substituting therefor one 
which is intended to, and, as against 
the old rule unquestionably will, as- 
sist in ascertaining the actual intent 
of testators’”); Smith v. Piper, 80 A. 
877, 231 Pa. 378; Lewis v. Link Belt 
Co., 70 A. 967, 222 Pa439. (3) “This 
representing, most fortunately, the 
modern tendency of the law—to find 
and enforce the ‘actual intent’ in 
each case—should be taken advantage 
of and given the broadest opportunity 
for success by the judiciary.” In re 
English’s Estate, 112 A. 918, 915, 270 
Pa..1. (4) In construing a. similar 
statute it was said: “The statute of 
1827 changed the principle making the 
limitation dying without issue void 
for remoteness, and abrogated the 
rule of construction which applied it 
to an intermediate period.” Patter- 
son v. McCormick, 99 S.E. 401, 402, 
177 N.C. 448 [quot Dupree v. Daught- 
ridge, 124 S.E. 148, 149, 188 N.C. 193]. 
(5) “The statute also establishes a 
new rule of construction, and fixed 
as the time for dying without issue 
‘when such person shall die.’” Pat- 
terson v. McCormick, 99 S.E. 401, 402, 
177 N.C. 448. (6) Applicability of 
statute requiring that limitations on 
“death without issue,’’ and the like, 
be construed to refer to a definite, 
rather than an indefinite, failure of 
issue, to question of when death of 
first taker must occur to make gift 
over effective (see supra note 89 [a]). 


[g] Language of particular stat- 
ute.—‘‘It was suggested Mepehiats 
the language of the act is self-con- 
tradictory. It must be:admitted that 
the phraseology of the act is some- 
what peculiar, and in a sense ambigu- 
ous. The enactment is that words 
which may import either X or Y shall 
be construed to mean X, and not Y, 
unless it appears by the will that they 
mean Y. These words may be read 
in such a sense that the futile result 
would be a direction to construe 
words importing X to mean Y, and 
words importing Y to mean Y. The 
obvious meaning, however, is that 
words which may import X or may 
import Y—that is, as to which it is 
doubtful from the words themselves 
which they import being applicable 
to either—shall be construed to mean 
the first, unless a contrary iftention 
appears in the instrument by some- 
thing besides the words themselves. 
The act therefore appears to mean 
that, if words are used which in them- 
selves leave it doubtful whether the 
failure of issue intended is definite 
or indefinite, they shall mean a defi- 
nite failure of issue, unless something 
else in the instrument shows that 
they are not so intended.” Dilworth 
v. Schuylkill Imp. Land Co., 69 A. 47, 


of real estate.® 


48, 219 Pa. 527. 


{h] Statute applicable to limita- 
tions regardless of intervening es- 
tates.—(1) Although prior to the en- 
actment of a statute declaring that 
every contingent limitation in a will 
depending on the death of a person 
without “heirs of the body,” “issue,” 
or “issue of the body,” or other’ equiv- 
alent words, shall be construed as 
taking effect when such person dies, 
it was held, in order to avoid the 
usual common-law rule that “death 
without issue” or similar words 
meant an indefinite failure of issue 
and were void for remoteness, that, 
if there was an intermediate period, 
the death without issue referred to 
that period. Hilliard v. Kearney, 45 
N.C. 221. (2) It was held under such 
statute that: “This statute applied 
to all limitations contingent upon dy- 
ing without issue, and is not restrict- 
ed to those where there is no inter- 
mediate estate.” Patterson v. Mc- 
Cormick, 99 S.B. 401, 402 [quot Dupree 
v. Daughtridge, 124 S.E. 148, 149, 188 
N.C. 193]. 


1. In re Lockhart’s Estate, 159 A. 
874, 806 Pa. 394. 


[a] Rule applied.—Where a will 
provides for a gift over to the “law- 
ful issue” of a named first taker on 
his death, the statute is inapplicable, 
since no question relating to a failure 
of issue is involved. Even under this 
statute “issue”? means generally de- 
scendants ad infinitum. In re Lock- 
hart’s Estate, 159 A. 874, 306 Pa. 394. 


2. Dupree v. Daughtridge, 124 S.E. 
PASS Sor ONa Oem Gia. 


3. McKee v. Lawrence Savings & 
Trust Co., 64 Pa.Super. 199; Sieg- 
warth’s Estate, 33 Pa.Super. 622. 


[a] For example (1) a statute 
CAC Sully Ceso7 SERS tee pi 2034) so 
providing, was held not applicable to 
a will devising land to the testator’s 
wife for life and at her death to a 
nephew and should he die without is- 
sue the same to lapse to the residue. 
McKee v. Lawrence Savings & Trust 
Co., 64 Pa.Super. 199. (2) The same 
statute was held to be inapplicable to 
a will whenever the testatrix, after 
devising certain property in trust for 
the benefit of her two sons, directed 
that the principal of the trust should 
be turned over to them five years aft- 
er her death if, in the judgment of 
her executors, the sons showed them- 
selves qualified to take care of the 
property, and, where the will provid- 
ed further that, if the sons should die 
without issue, the property should 
go over, it was held that the testa- 
trix contemplated a death occurring 
prior to the period fixed in her will 
for distribution, being five years after 
her death. Siegwarth’s Estate, 33 Pa. 
Super. 622. 
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ilar import, shall, in the absenee of a contrary in- 
tent, be construed to refer to a definite failure of 
issue, is inapplicable to a will wherein the testator 
fixes a particular time at which a gift over shall 
take place on the death of the first taker without 


As depending on whether property devised is per- 
sonal or real Since personal property cannot be 
entailed,* and a limitation which can only operate 
as an executory bequest is void where the failure of 
issue referred to does not occur within the period al- 
lowed by rules relating to perpetuities,® slighter cir- 
cumstances may be laid hold of to find a definite fail- 
ure of issue in order to support bequests over of 
personal estates as distinguished from devises over 


4 See Estates § 47. See also in- 
fra § 1578. 


5. See Perpetuities § 43. 


6 Gable v. Ellender, 53 Md. 311, 
315; Heiss’ Estate, 1. 1Pa:Co. (397; 
Forth v. Chapman, 1 P.Wms. 6638, 24 


Reprint 559. 


“The rule now is, that the court 
will, in cases of the devise of personal 
property, seize upon any circum- 
stance, however slight, that gives any 
ground for supposing the testator 
meant the words-used to indicate a 
dying without issue then living at 
the death of the taker to whom the 
words are applied.” Gable v. El- 
lender, supra. 


[a] Ultimate basis of distinction, 
—(1) “The distinction between tes- 
tamentary gifts of real and personal 
estate with regard to the construc- 
tion to be given in cases of limita- 
tions after the death of a first taker 
without issue arose not so much from 
any intrinsic difference in the subject 
of the gift as from the desire of the 
courts to sustain every proyisica of 
the will.” Heiss’ Estate, 1 Pa.Co. 397, 
17 Wkly.N.C. 285... (2)° In criticizing 
the rule that death “without issue” 
refers to an indefinite, rather than a 
definite, failure of issue, it has been 
said: “The English courts, as if-to 
judicially announce that this con- 
struction of such words was forced 
and unsound, have held that the same 
words, when used in relation to the 
disposition of personal property, 
meant simply if A, the first taker, 
dies without issue living at the time 
of his decease. And the English judg- 
es, who have deplored this absurd and 
unreasonable perversion of the mean- 
ing of the words, and disregard of the 
intention of testators, have, notwith- 
standing, inveterately but reluctantly 
followed this construction of devises 
in respect to real estate, because im- 
bedded in the peculiar and complicat- 
ed system of English titles.” Par- 
Hate Heirs v. Ferris, 6 Ohio St. 563, 


[b] Rule criticized.—“‘The propri- 
ety of giving opposite meanings to the 
same words, when applied to different 
kinds of property and especially in 
the same instrument, is more than 
questionable; and it is equally doubt- 
ful whether any testator ever intend- 
ed to do so.” Paterson v. Ellis’ Ex’rs, 
11 Wend. (N.Y.) 259, 292. See Moffat’s 
Ex’rs v. Strong, 10 John. (N.Y.) 12, 16 
(wherein Chancellor Kent, in dealing 
with a case involving a limitation 
over of real and personal property on 
a death without issue, said: “It has 
also been said, that there was a dis- 
tinction as to the words, ‘dying with- 
out issue,’ between a devise of real 
and personal estate; and that while 
in the former they were construed to 
mean a general or indefinite failure 
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Applicability of statutes as depending on time 
will executed. Where a statute providing that the 
words “die without issue,” and the like, shall be con- 
strued to refer to a definite, rather than an indefinite, 
failure of issue, in the absence of a contrary intent 
shown in the will, goes on to specify by express terms 
that the statute will only apply to wills executed aft- 
er a date specified in the statute, the statute is of 
course inapplieable to wills executed prior to that 
Where a statute is silent with reference to 
the time that wills must be executed to come within - 
its terms, it may be applicable to wills executed pri- 
or to its enactment where testator dies subsequent 


date.” 


of issue, they meant, in the latter, 
issue at the time of his death, and so 
the limitation was not too remote, but 
good, in the latter case, and void in 
the former. This distinction was 
made by Lord Macclesfield, in Forth 
v. Chapman, 1 P. Wms. 663, 24 Re- 
print 559, and in Pleydell v. Pleydell, 
1 P. Wms. 748, 24 Reprint 597, and 
exploded by Lord Hardwicke, in Beau- 
clerk v. Dormer, 2 Atk. 308, 26 Re- 
print 588, though expressly admitted 
by him in other cases. (Ashley v. Po- 
cock, 3 Atk: 208, 26 Reprint 921. 
Stafford v. Buckley, 2 Ves. 170, 180, 
28 Reprint 111). The same distinc- 
tion was supported by Lord Mansfield, 
in Denn v. Shenton, Cowp. 410, 98 Re- 
print 1158, and exploded by Lord 
Kenyon, in Potter v. Bradley, 3 Term 
Rep. 143, and Roe v. Jeffery, 7 Term. 
Rep. 595, and, lastly, was restored 
as it originally stood, in Forth v. 
Chapman, 1 P.Wms. 663, 24 Reprint 
559, by Lord Eldon, in Crooke v. De 
Vandes, 9 Ves.Jr. 197, 32 Reprint 577. 
After such a series of contradictory 
opinions, among such distinguished 
judges, it becomes rather hazardous 
to rest this point on mere authority’). 
See also Paterson v. Ellis’ Ex’rs, 11 
Wend. (N.Y.) 259, 292, 11 Wend. 671 
appx (where, after an exhaustive re- 
view of the authorities, it was said: 
“The weight of English authority 
. . . is decidedly against any such 
distinction”). To same effect Morgan 
v. Morgan, 5 Day (Conn.) 517, 521 
(dictum). And see Fosdick v. Cornell, 
1 Johns. (N.Y.) 440 (criticizing the 
rule requiring a distinction to be 
made). 


[c] Limitation of rule.—‘‘Many 
years ago a distinction was taken in 
the English Courts between an ex- 
ecutory devise of real and personal 
estate, . . . the result has been 
an irreconcilable conflict of opinion 
among eminent judges.” “In a note 
in 4 Kent 8 Ed p 295, itis said: ‘The 
American cases without adopting ab- 
solutely the distinction in Forth v. 
Chapman, 1 P.Wms. 663, are disposed 
to lay hold of slighter circumstances 
in bequests of chattels, than in de- 
vises of real estate, to tie up the gen- 
erality of the expression “dying with- 
out issue’ and confine it to dying 
without issue living at the death of 
the party, in order to support the de- 
vise over; and this is the extent to 
which they have gone with the dis- 
tinction.’’”’ Appeal of Simmons, 115 
A. 765, 121 Me. 97 (holding that, not- 
withstanding a gift of real and per- 
sonal property in the same clause of 
the will under. consideration, a gift 
over of such property on death with- 
out issue referred to an indefinite fail- 
ure of issue). 


[d] Rule applied.—(1) Where a 
will disposed of a freehold, as well 
as a leasehold, estate to a named ben- 
eficiary, and if he died leaving no is- 
sue over to other persons named, it 
was held that as to the freehold an 
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thereto.8 


the death of the 


f 

indefinite failure of issue was intend- 
ed while as to the leasehold an indefi- 
nite failure of issue was meant, 
Forth vy. Chapman, 1 P.Wms. 663, 24 
Reprint 559. (2),Where the testator 
left personal property to a named 
beneficiary and at her death without 
heirs to the testatrix’ children ‘‘then” 
living, it was held that a definite fail- 
ure of issue on tthe death of the first 
taker was intended. Gable v. Ellen- 
der, 538 Md. 311. 


[e] ‘Mistorical note.—(1) “The dis- 
tinction between the same words in 
the same will, when applied to differ- 
ent kinds of property,-was first taken 
in Forth v. Chapman, 1 P.Wms. 663, 
24 Reprint 559, and though there are 
respectable opinions opposed to this, 
the distinction is settled, not only in 
England but where the question has 
been considered in the several courts 
of the United States.” Train v. Fish- 
er, 15> Serg.&Ry CPar) ) 145, 1148. 3 Bo 
same effect Whitworth v. Stuckey, 9 
S.C.Eq. 404, 405. (2) “In England tze 
distinction was abolished by the Stri- 
ute of 1 Victoria, c 26, in 1838 and 
a definite failure is now understood 
both as to real and personal estate, 
whether the words used be ‘dying 
without issue,’ ‘dying without leav- 
ing issue,’ or any Similar expression.” 


Heiss’ Estate, 1 Pa.Co. 397, 399. 


7. Lyman y.-Sears, (Mass.) 186 N. 
EB. 56. 


8 Worrill v. Wright, 25 Ga. 657. 


[a]. Reasons for rule—(1) ‘“‘The 
Legislature no doubt intended to 
change a legal rule of construction 
immediately, when the change could 
not interfere with vested rights.” 
Worrill v. Wright, 25 Ga. 657, 660. 
(2) “To give this Act the interpreta- 
tion, that the rule, which it prescribes, 
should apply to wills and other in- 
struments, which could have no effect 
whatever in passing a right from one 
person and vesting it in another... 
prior to the passing of the Act, would 
seem to harmonize best with its de- 
sign and object.” Worrill v. Wright, 
supra. 


9. Inapplicability of statutes re- 
lating to definite or indefinite failure 
of issue see supra § 1331 note 89 [a]. 


When death without issue must oc- 
cur in case of devise of fee defeasi- 
ble by executory devise over on death 
of first devisee without issue see in- 
fra § 1554. 


10. See supra § 1326. 


11. U.S.—Britton v. Thornton, 5 
S.Ct. 291, 112 U.S.' 526, 28 L.Hd. 816. 


Cal.—In re Briggs’ Estate, 199 Ps 
322, 186 Cal. 351. 


S Ber eek: Gt yv. Herrell, 47 App.D. 


Idaho.—Wilson v. Linder, 110 P. 
274, 18 Idaho 438, 188 Am.S.R. 213. 


Ill.—Liesman vy. Liesman, 162 N.E. 


[§§ 1331-1332 


[§ 1332] (d) When Death Must Occur in Gener- 
al’—aa. Where Gift to First Taker Is Immediate. 
Tn accordance with the view that a gift over on death 
coupled with another contingency refers to the death 
of the first taker whenever that event shall take 
place,?° it has been held that, where there is an im- 
mediate gift to a named person and a gift over on 
the death of such beneficiary without issue, the lat- 
ter gift, in the absence of words indicating a con- 
trary intention, takes effect on the death without is- 
sue, happening at any time, as well after as before 


testator;11 but, in analogy to the 


855, 331 Ill. 287; Clark v. Leavitt, 161 
N.E. 751, 330 Ill. 350; Lee v.. Rober- 
son, 180 N.E. 774,,297 Al, 321;. Kolb 
v. Landes, 1%5 N.E. 539; 277 Ill. 440; 
Defrees v. Brydon, 114 N.E. 336, 275 
Ill. 530; Fifer v.. Allen, 81 N.E. 1105, 
228 Ill. 507, 13 Prob.Rep.Ann. 610. 


Minn.—In re Peavey’s Estate, 175 
N.W. 105, 144 Minn. 208. 


N.J.—Hampton v. Newkirk, 115 A. 
656, 93 N.J.Eq. 270. 


Ohio.—Ohio National Bank of Co- 
lumbus v. Harris, 185 N.E. 532, 126 
Ohio St. 360. 


Tex.—-St. Paul’s Sanitarium v. Free- 
man, 117 S.W. 425, 102 Tex. 376, 132 
Am.S.R. 886 [rev (Civ.App.) 111 S.W. 
443]. 


Eng.—Chunilal Parvatishankar v. 
Bai Samrath, 30 T.L.R. 40 O'Ma- 
honey v. Burdett, L.R. 7 H.L. 388; 
Johnston v. Antrobus, 21 Beav. 556, 
52 Reprint 974; Gosling v. Town- 
shend, 17 Beav. 245, 51 Reprint 1027. 


Can\—Crawford v. Broddy, 26 Can. 
Snes 345; Cowan v. Allen, 26 Can.S.C. 


Ont.—MeMillan v. McMillan, 27 Ont. 
A. 209; Stinson v. Stinson, 21 Grant 
Ch. 116; Chisholm vy. Emery, 18 Grant 
Ch. 467 [aff 17 Grant Ch. 403]. 


“The more logical and the accepted 
- is that where land is devised 
to a person in fee and a subsequent 
clause in the will limits such land 
over to a designated person or per- 
sons in case ol the death of the first 
taker without issue and there is no 
other event expressed in the will to 
which the limitation over can fairly 
be referred, the event of death with- 
out issue will be understood to refer 
to’ the death of the first taker at any 
time and not to his death before that 
of testator.” Hampton y. Newkirk, 
115 A. 656, 657, 93 N.J.Eq. 270. 


[a] Recognizing  conflict.—‘‘We 
recognize the fact that upon this 
question there is a decided conflict 
of authority.” St. Paul’s Sanitarium 
Vv. Freeman, 117 S:W...425,. 426,. 102 
Tex. 376, 182 Am.S.R. 886 [rev (Civ. 
App.) 111 S.W. 443]. 


[b] Rule as to death simpliciter 
held inapplicabie.—(1) In view of the 
distinction between provisions for 
Zifts over on death simply and gifts 
over on death coupled with another 
contingency such as death without 
issue (see supra § 1329) (2) the gen- 
eral rule, that provisions for gifts 
over in case of death simpliciter re- 
fer to a death during the lifetime of 
testator, is inapplicable to provisions 
for gifts over on death without issue 
(Crane v. Crowell, 6 F.Cas.No. 3,353, 
2 Curt. 178; Butler v. Flint, 101 A. 
19, 91 Conn. 630; Liesman v. Lies- 
man, 162 N.E. 855, 331 Ill. 287; Kolb 
v. Landes, 115 N.W. 539, 277 Ill. 440; 
Witer v. Allen, 81 NiHe 1105,298 “mi 
507; O’Mahoney v. Burdett, L.R. 7 H. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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general rule that a provision for a gift over on death | simply refers to 


L. 388). (3) The reason that the rule 
relating to death simply is inapplica- 
ble has been stated, after referring to 
reasons for restricting the time of 
death in case of a gift over on death 
alone as being adopted to give sig- 
nificance to the testator’s language 
making death alone the contingency, 
to prevent lapses, and in favor of 
vested rather than contingent estates, 
as follows: ‘But it is manifest that 
the whole basis of this reasoning 
fails if the will gives the property 
over, not simply if the legatee die, but 
if his death is connected with some 
collateral event, such as dying with- 
out issue which .is contingent. In 
such a case there is no necessity to 
seek for a contingency or for en- 
grafting on the language of the testa- 
tor a limit of time during which the 
event is to happen to render it con- 
tingent, for the testator has himself, 
in terms, announced an event which 
may or may not happen after his de- 
cease, as a contingency upon which 
the property is to go over.” Crane 
v. Cowell, 6 F.Cas.No. 3,353, 2 Curt. 
178 [quot Liesman v. Liesman, 162 N. 
HB. 855, 858, 331 11l. 287; Fifer v. Allen, 
81. N.H. 1105, 1107, 228 Tl. 507]. (4) 
Statutes relating to death simpliciter 
inapplicable see infra [c]. |(5) Time 
when death must occur in gifts over 
on death simpliciter see supra § 1325. 


{e] Applicability of statute relat- 
ing to death simply.—A statute (Civ. 
Code § 1336), declaring that words ‘in 
a will referring to death or survivor- 
ship “simply” shall relate to the time 
of the testator’s death, is inapplica- 
ble to a provision for a gift over on 
a contingency of death without issue 
which may mean death of the named 
first taker at any time. In re Briggs’ 
Estate, 199 P. 322, 186 Cal. 351; Es- 
tate of Carothers, 119 P. 926, 161 Cal. 
588. 


{a] Effect of provision permitting 
person named as first taker to dis- 
pose of his share.—A clausé in a will 
permitting any child named as first 
taker to dispose of his share of the 
testator’s property to any other child 
or lineal descendant of the testator 
was to strengthen the construction of 
the devise as a limitation in the event 
of the death of any child without is- 
sue at any time. Defrees v, Brydon, 
114 N.E. 336, 275 Ill. 530, 


[e] Codicil provisions held not to 
affect application of rule—Under a 
devise to a grandson in does but, in 
ease he “should die without issue,” 
then to a son and daughter of the tes- 
tator, a codicil providing that in the 
event the grandson should die before 
the testator, or before the estate is 
settled, the devise should become 
void, is not inconsistent with such 
construction of the words ‘‘die with- 
out issue.” Herrell v. Herrell, 47 
App.D.C. 30, 33. 

[f] Inclination to restrict period 
during which death may occur.—‘'The 
inclination of our decisions is to 
combine absolute ownership with 


the right of possession and enjoyment 


and to lay hold of other events than 
the death of the devisee at any time, 
to effect, that end, unless it be incon- 
sistent with the expressed intention 
of the testator.”” Davis v. Scharf, 133 
A, 197, 198, 99 N.J.Eq. 88. 


In Kentucky (1) in accord- 
ocr eles St. § 2344, providing that, 
unless a different purpose is plainly 
expressed in the instrument, every 
limitation in a will contingent on a 
person’s dying “without heirs,” or 
“without children,” or “issue,” or oth- 
er words of like import shall be con- 
strued as a limitation to take effect 
when. such person shall die wiith 


certain specified exceptions, it has 
been held that, where there is no in- 
tervening estate and no other period 
to which the words “dying without 
issue,” or the like, can reasonably 
have reference, and in the absence of 
anything in the will indicating a con- 
trary purpose, a devise of realty fol- 
lowed by a gift over on the death of 
the devisee without issue, or the like, 
refers to the death of the devisee 
without issue surviving him at any 
time (Thurman y. Northwestern Mut. 
Life Ins. Co., 53 S.W.(2d) 568, 245 Ky. 
281; Parepoint v. Parepoint’s Adm’r, 
15° S.W.(2d) 513, 238 Ky. 639; Wal- 
ters v. Walters, 37 S.W.(2d) 48, 238 
Ky. 290; Whitlow’s Adm’r y. Saund- 
ers’ Adm’r, 36 S.W.(2d) 659, 237 Ky. 
842; Littell v. Littell, 22 S.W.(2d) 
612, 232 Ky. 251; Lightfoot v. Beard, 
20 S.W.(2d) 90, 280 Ky. 488; Laugh- 
lin v. Neeley’s Ex’x, 4 S.W.(2da) 690, 
223 Ky. 656; Ward’s Guardian v. 
Ward's HEx’rs, 298 S.W. 938, 221 Ky. 
391; Ireland v. Cooper, 277 S.W. 483, 
211 Ky. 323; Atkinson v. Kern, 276 
SEW’, 909, cLO Mis, cede [sayings 
“Independently of the statute, or the 
assistance of the elucidating opinion 
in Harvey v. Bell, 81 S.W. 671, 118 
Ky. 512, 26 Ky.L. 381, the conclusion 
we have reached, if the question was 
one of first impression, is the logical 
and proper one to adopt for as long 
as the testator lives he has no need 
to concern himself about deaths of 
first takers, since if it be his purpose 
to alter his testamentary desires, as 
expressed by him in his will, he has 
ample opportunity to do so before 
his death and after the death of the 
first taker designated by him in his 
will. There would therefore seem to 
be but little logic supporting the 
theory that the testator in such cas- 
es meant by the use of the limiting 
words, the defeat of his devise only 
upon the condition that the first taker 
should die before he did’]; Coleman 
v. Griffin, 261 S.W. 890, 203 Ky. 109; 
Bacon v. Dickinson, 250 S.W. 807, 199 
Ky. 121; Duncan y. Duncan, 194 S.W. 
328, 175 Ky. 253; Dockery’s Ex’rs v. 
Dockery, 185 S.W. 849, 170 Ky. 194; 
Johnson v. Powell, 169 S.W. 1009, 160 
Ky. 591; Cartnell vy. Ranson, 119 S.W. 
800; Rice v. Rice, 118 S.W. 270, 133 
Ky. 406; Harvey v. Bell, 81 S.W. 671, 
118 Ky. 512, 26 Ky.L. 381; Louisville 
Trust Co. v. Maddox, 44 S.W. 632, 103 
Ky. 253, 19 Ky.L. 1903. See Jones v. 
Park, 271 S.W. 370, 307 Mo. 462 [where 
the court, considering a case involy- 
ing a devise of realty and governed 
by Kentucky law, held that the death 
without issue referred to was the 
death of the first taker at any time]), 
(2) and this notwithstanding cases 
wherein it was held that a devise of 
realty without issue referred to a 
death occurring during the testator’s 
lifetime (Rue v. Lisle, 255 S.W. 133, 
200 Ky. 520; Prewitt v. Prewitt, 198 
S.W. 924, 178 Ky. 346; Calloway v. 
Calloway, 188 S.W. 410, 171 Ky. 366, 
L.R.A.1917A 1210), (3) the decisions 
in these cases having been expressly 
overruled by a later decision (Atkin- 
son v. Kern, 276 S.W. 977, 210 Ky. 
824), (4) which has been cited with 
approval and followed in subsequent 
decisions (Thurman v. Northwestern 
Mut. Life Ins. Co., 53 S.W.(2d) 568, 
245 Ky. 281; Walters v. Walters, 37 
S.W.(2d) 48, 238 Ky. 290; Littell v. 
Littell, 22 S.W.(2d) 612, 232 Ky. 251; 
Lightfoot v. Beard, 20 S.W.(2d) 90, 
230 Ky. 488; Ireland v. Cooper, 277 
S.W. 488, 211 Ky. 323). (5) As to per- 
sonalty, it has been held that, where 
there is no intervening estate, and 
nothing appears in the will to the con- 
trary, the contingency of death with- 
out issue refers to the death of the 
primary legatee before the death of 
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a death oceurring during the testa- 


the testator. Whitlow’s Adm’r_v. 
Saunders’ Adm’r, 36 S.W.(2d) 659, 237 
Ky. 842; Ward’s Guardian v. Ward’s 
Ex rTs,)298).S.W. 938,221 Ky. sol tre- 
land v. Cooper, 277 S.W. 483, 211 Ky. 
323. (6) It was held that, where 
land was devised in fee to the testa- 
tor’s son, with provision it should re- 
vert to the testator’s heirs if the son 
died without issue, the limitation is 
not to be construed as referring to the 
son’s death within a period of five 
years, during which the residue was 
to be held in trust, if there was noth- 
ing in the will to show that the tes- 
tator had reference to any such peri- 
od; but, in the absence of an indica- 
tion of contrary intent, the devise 
over has reference to death of the 
devisee at any time without issue 
then living. Bacon y. Dickinson, 250 
S.W. 807, 199 Ky. 121. (7) Similarly, 
a provision that if the son should die 
without issue the property should re- 
vert to the heirs of the testator could 
not be limited to death of the son 
without issue during the lifetime of 
his mother, who is named as another 
devisee where the devise to the son 
was entirely independent of the pro- 
visions for his mother, and there was 
no indication in the will of an inten- 
tion to relate the two. Bacon v. 
Dickinson, supra. 


[h] In North Carolina (1) al- 
though it was formerly held that a 
gift over on a death without issue or 
the like referred to a death occurring 
prior to testator’s death (Price v. 
Johnson, 90 N.C. 592; Davis v. Park- 
er, 69 N.C. 271; Murchison's Ex’rs v. 


Whitted, 87 N.C. 465; Hilliard v. 
Kearney, 45 N.C. 221; Cox v. Hogg, 
17 N.C. 121. See Burton v. Conigland, 


82 N.C. 99 [recognizing rule]). (2) or 
that death without issue might be 
referred to an intermediate period 
subsequent to the death of the devi- 
see, where such period was provided 
for in the will (see infra § 1333 note 
32 [d]), (8) this seemed to be par- 
ticularly true with reference to cas- 
es decided prior to the operation of 
the statute of 1827 declaring that 
eontingent limitations in wills, on 
death without heirs of the body and 
the like shall be construed as taking 
effect when such person shall die 
without having such heirs or the like 
living at the time of his death, the 
statute by its terms being applicable 
only to wills executed subsequent to 
Jan. 1, 1828 (Hilliard v. Kearney, su- 
pra [will executed in 1775]), (4) and 
seemed to be restricted to provisions 
for gifts over based on the survivor- 
ship of tenants in common (Hilliard 
v. Kearney, supra). (5) At any rate 
the rule, under the statute referred 
to, is now that stated in the text. 
Vinson y. Gardner, 116 S.E. 412, 185 N. 
C. 193; Patterson v. McCormick, 99 
S.E. 401, 404, 177 N.C. 448 (after an 
exhaustive review of the authorities 
which are distinguished, and recon- 
ciled when possible, the court said: 
“The act of 1827, has been construed 
by this court at least 26 times, begin- 
ning with Tilman v. Sinclair, 23 N.C. 
183 (decided in 1840) and ending with 
Kirkman v. Smith, 175 N.C. 579, 96 
S.E. 51, and in every case in which it 
has come before the court for con- 
struction it has uniformly been held 
that ‘dying without issue’ upon which 
a limitation over takes effect, is ref- 
erable to the death of the first taker 
of the fee without issue living at the 
time of his death and not to the death 
of any other person’); Kirkman vy. 
Smith, 96 S.B. 51, 175 N.C. 579; Bow- 
den v. Lynch, 91 S.E. 957, 959, 173 
N.C. 203 (saying: ‘Under the au- 
thorities since the case of Buchanan 
v. Buchanan, 5 S.E. 431, 99 N.C. 308, 
the time of dying without children, 
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tor’s lifetime,!? it has also been held that, there 
there is an immediate gift to a person named, with 
a further provision for a gift over in case of his 
death without issue, in the absence of a contrary 


which will give rise to survivorship, 
must be referred to the death of the 
devisee, and not to the death of the 
testator’); Burden vy. Lipsitz, 82 S.E. 
863, 166 N.C. 523; Rees v. Williams, 
81 S.E. 286, 288, 165 N.C. 201 [aff 80 
S.h. 247, 164 N.C. 128]. (saying: 
“More recent decisions are to the ef- 
fect that in such limitations the term 
‘dying with or without issue’ refers to 
a death at any time whether before or 
after the testator’s death and they are 
based, at least principally, upon the 
change in the law which was made 
by the act of 1827 (Pub. Laws, ec. 7; 
Revisal, § 1581) which requires limi- 
tations of this kind to be so interpret- 
ed as to take effect when the first 
shall die, not having issue living at 
the time of his death, and this, of 
course, without reference to the time 
when such death may occur. The 
clear and exact meaning of this stat- 
ute, and its direct application 

was decisively set at rest by the case 
of Buchanan vy. Buchanan, 99 N.C. 
308, 5 S.E. 430’); Smith v. Ellington- 
Guy Timber Co., 71 S.B. 445, 155 N.C. 
389; Perrett v. Bird, 67 S.H. 507, 152 
N.C. 220; Harrell v. Hogan, 60 S.E. 
909, 147 N.C. 111; Kornegay v. Mor- 
TASWI2ON Silw 875, 122 EN Gs 199 + ewWail- 
liams v. Lewis, 5 S.E. 435, 100 N.C. 
142; Buchanan vy. Buchanan, 5 S.E. 
430, 99 N.C. 308. (6) Applicability of 
text rule in North Carolina notwith- 
standing intervening estate see infra 
§ 1333 note 32 [d]. 


{iJ In Ohio (1) notwithstanding 
the existence of a case which seems 
to be contrary to the text rule (Baker 
v. McGrew, 41 Ohio St. 113), (2)) and 
which case is said to be contrary to 
all other cases in the state (Grandin 
v. Millikin, 9 Ohio App. 372), (3) the 
general rule is in accordance with 
that stated in the text (Ohio National 
Bank of Columbus v. Harris, 185 N.E. 
532, 126 Ohio St. 360; Briggs v. Hop- 
kins, 132 N.E. 8438, 103 Ohio St. 321 
[saying: ‘‘Where there is a devise or 
bequest to one, coupled with the pro- 
vision that if he die without issue 
such property shall go to another, 
the words ‘die without issue’ are to 
be interpreted as referring to the 
time of the death of the first taker, 
unless a contrary intention and pur- 
pose of the testator is clearly mani- 
fested’”]; Niles v. Gray, 12 Ohio St. 
320; Parish’s Heirs v. Ferris, 6 Ohio 
St. 563; Gaston v. Moore, 176 N.H. 483, 
38 Ohio App. 403; Grandin v. Millikin, 
9 Ohio App. 372). (4) Thus under a 
will providing for a gift over in the 
event of the first taker’s dying with- 
out issue and also providing for a 
gift over in case the person named 
should die leaving issue, it has been 
held that the rule stated in the text 
is applicable where the first taker 
died without leaving issue at a time 
subsequent to the death of the testa- 
trix. Briggs v. Hopkins, supra. 


[i] Rule applied.—(1) A will, cre- 
ating a residuary estate chiefly out 
of trust fund deposits returned on 
death of certain beneficiaries and di- 
recting transfer of balance to a cor- 
poration to be formed, and giving res- 
idue to wife and children with pro- 
vision that on death of any child 
without leaving a child or children his 
share should go to survivors, and 
with the expressed intention that the 
surviving child take the whole bal- 
ance of the estate, construed with 
other provisions, on death of a child 
without issue gave others his share, 
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whether such death occurred before 
or after the death of the testator. In 
re Peavey’s Estate, 175 N.W. 105, 144 
Minn. 208. (2) Where a Hindu made 
a, will leaving all his property to his 
two sons and directed that “should 
either of, these two sons die with- 
out having had (leaving) any male 
issue, the survivor of the said two 
sons is duly to take the whole of the 
property appertaining to the share of 
the deceased son,’ on the death of the 
testator leaving the two sons _ sur- 
viving him, one of whom died there- 
after leaving no male issue, it was 
held that the gift over was effective 
in favor of the surviving son. Chu- 
nilal Parvatishankar v. Bai Samnrath, 
30 T.L.R. 407. (3) Under a devise to 
daughter with a gift over “should she 
die without issue” was held to refer 
to death at any time without issue. 
oan v. Leavitt, 161 N.E. 751, 330 Ill. 
50, 


12. See supra § 1325. 


13. U.S.—Covington First Nat. 
een: De Pauw, 86 F. 722, 30 C.C. 


Ala.—Darrow v. City of Florence, 
91 So. 606, 206 Ala. 675; Burleson v. 
Mays, 66 So. 36, 189 Ala. 107. 


Conn.—Scanlin y. Peterson, 135 A. 
394, 105 Conn. 308; Hull v. Holmes, 
62 A, 705, 78 Conn. 362; Walsh v. Mc- 
Cutcheon, | 41 A. 813, 71 Conn. 283; 
Lawlor v. Holohan, 38 A. 903, 70 Conn. 


87; Phelps v. Phelps, 11 A. 596, 55 
Conn. 359; Coe v. James, 9 A. 392, 
54 Conn. 511. 


Del.—Rickards v. Gray, 11 Del. 232. 


Ind.—Quilliam v. Union Trust Co. 
of Indianapolis, 142 N.E. 214, 194 Ind. 


521; Clark v. Thieme, 103 N.E. 1068, 
181 Ind. 163; Teal v. Richardson, 66 
N.E. 435, 160 Ind. 119; Morgan v. 


Robbins, 53 N.E. 283, 152 Ind. 362; 
Moore v. Gary, 48 N.E. 630, 149 Ind. 
51; Antioch College v. Branson, 44 
N.E. 314, 145 Ind. 312; Fowler v. 
42 N.E. 628, 143 Ind. 248; 
Borgner v. Brown, 33 N.E. 92, 133 Ind. 
391; Wright v. Charley, 28 N.E. 706, 
129 Ind. 257; Ratcliff v. Kreigh, 170 
N.E. 354, 91 Ind.App. 96; Boren v. 
Reeves, 123 N.E. 359, 73 Ind.App. 604; 
Hall v. Bauchert, 117 N.E. 972, 67 Ind. 
App. 201. 


Md.—Goodwin v. Kemp, 98 A. 495, 
129 Md. 159; Lumpkin v. Lumpkin, 
ioe 238, 108 Md. 470, 25 L.R.A.N.S. 


N.Y.—In re Disney’s Will, 82 N.BE. 
1098, 190 N.Y. 128; In re Farmers’ L. 
So Dr Cons 8 2i NEB 1S wea Bol INA, 2/02/ 
In re Miller’s Will, 55 N.H. 385, 161 
N.Y. 71]; Benson y. Corbin, 40 N.E. 
11, 145 N.Y. 351; Washbon v. Cope, 
389 N.E. 388, 144 N.Y. 287; Stokes v. 
Weston, 142 N.Y. 438, 37 N.E. 515; 
Quackenbos v. Kingsland, 6 N.E. 121, 
102) IN. Ys0eh28, 55) Aunt Ry 771+» In re 
Martin’s Will, 233 N.Y.S. 602, 225 App. 
Div. 502; Erwin v. Waterbury, 174 
N.Y.S. 677, 186 App.Div. 569; Smith 
v. Dugan, 130 N.Y.S. 649, 145 App.Div. 
877 [aff 98 N.E. 1116, 205 N.Y. 556]; 
Smith v. Hull, 89 N.Y.S. 854, 97 App. 
Div. 228 [aff 76 N.E. 1108, 184 N.Y. 


544]; Matter of Peters’ Estate, 74 
N.Y.S. 1028, 69 App.Div. 465; In re 
Kelly’s Estate, 259 N.Y.S. 120, 144 


Misc. 330; Russell v. Furness, 145 N. 
Y.S. 402, 88 Mise. 499, 11 Mills Surr. 
384; Hart v. Shurtleff, 187 N.Y.S. 249, 
76 Misc. 615; Conkie v. Grisson, 52 
N.Y.S. 500, 24 Mise. 115. 
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intent manifested by the testator, the death with- 
out issue referred to shall be construed to mean a 
death occurring during the lifetime of the testator,** 
the rule being particularly applicable where there is 


Pa.—In re Hichenlaub’s Estate, 161 
A. 317, 307 Pa. 357; In re Seewald’s 
BDstate, 127 A. 63, 281 Pa. 483; In re 
Stark’s Estate, 107 A. 699, 264 Pa. 
232; Neubert v. Colwell, 68 A. 673, 
219 Pa. 248; Richards v. Bentz, 61 
AS 613; 212) Pans, 11) Prob: RepsAnm 
73; Flick v. Forest Oil Co., 41 A. 535, 
188 Pa. 317; Engel’s Estate, 36 A. 
(27, 180. Pa. 215; Mitchell v~ Pitts- 
burg, etc., R. Co., 31 A. 67, 165 Pa. 645; 
Robinson’s Estate, 24 A. 297, 149 Pa. 
418; Sugden v. McKenna, 23 A. 439, 
147 Pa. 55; Morrison vy. Truby, 22 A. 
72, 1 Ab Ved OA0 Tekin Save eke komen 
PAST ODL, 13 on Pan 5 115. 20) eAlal Subiemns cee 
Stevenson v~ Fox, 17 A. 480, 125 Pa. 
568, 11 Am.S.R. 922; Mickley’s Ap- 
peal, 92 Pa. 514; Fahrney v. Holsing- 
er, 65 Pa. 388; In re Little’s Estate, 91 
Pa.Super. 245; Siegwarth’s Estate, 33 
Pa.Super. 622; Hogg’s Estate, 27 Pa. 
Super. 428; Galbraith v. Swisher, 19 
Pa.Super. 143. 


R.I.—Newport Trust Co. v. Chap- 
pell, (LOT MAL ES23 2400. ecoSs > meamnice 
Johnson, 49 A. 695, 23 R.I. 111; In re 
Kimball's Will, 40 A. 847, 20 R.I. 619; 
Harris v. Dyer, 28 A. 971, 18 R.I. 540. 


Tenn.—Scruggs v. Mayberry, 188 S. 
W:°207,.135.) Tenn, 586; Krank -v: 
Frank, 111 S.W. 1119, 120 Tenn. 569; 
Katzenberger v. Weaver, 75 S.W. 937, 
110 Tenn. 620; Meacham v. Graham, 
39 S.W. 12, 98 Tenn. 190; Vaughn v. 
Cator, 2 S.W. 262, 85 Tenn. 302: Strat- 
ton v. McKinnie, (Ch.A.) 62 S.W. 636. 


Va.—App v. App, 55 S.E. 672, 106. 
Va. 253, 12 Prob.Rep.Ann. 680. 


Wash.—In re Gulstine’s Estate, 6 P- 
(2d) 628, 166 Wash. 325. 


Wis.—In re Caldwell’s Will, 238 N. 
W. 367, 205 Wis. 587; In re Owens, 
159 N.W. 906, 164 Wis. 260; In re 
eres: Estate, 67 N.W. 605, 92 Wis. 


“It would be idle to cite the multi- 
tude of cases which reiterate the gen- 
eral rule that ordinarily, when a will 
speaks of the death of devisee or lega- 
tee without issue, it means such death 
occurring during the life of testator.” 
In re Martin’s Will, 233 N.Y.S. 602, 
605, 225 App.Div. 502. 


[a] “There is no rule more famil- 
iar than that, in the absence of 
words showing a contrary intention, 
the death of a child, in a will where 
the bequest or devise is, in terms, to 
such child direct with a provision in 
case of the decease of such child, for 
the bounty to go to some other per- 
son or persons, refers to a death oc- 
curring during the lifetime of the 
testator.” In re Owens’ Will, 159 N. 
W. 906, 907, 164 Wis. 260. 


[b] Rule of property.—‘‘The rule 
- - » has been recognized so long 

. . that it cannot be questioned, 
and such rule has been applied in so 
many cases that such construc- 
tion has the force of a rule of prop- 
erty, and should not be disturbed.” 
Quilliam v. Union Trust Co. of In- 
Sepals, 142 N.E. 214, 218, 194 Ind. 


[c] Language held not to remove 
case from operation of rule.—(1) 
Where a will devised certain property 
to the testator’s daughter naming her 
and also provided that “It my said 
daughter Should die without issue, 
then it is my will that the property 
she may have derived from my estate 
at the time of her death shall have 
descended to my nephews and nieces 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a gift over after a fee in the first taker,!* and the | rule is applicable especially where it is apparent 


from my own blood,” although there 
was an ambiguity in the use of the 
tenses in the quoted phrase, it is not 
such as to show a contrary intent so 
as to remove the provision from the 
rule as stated in the text. Quilliam 
v. Union Trust Co. of Indianapolis, 
142 N.E. 214, 194 Ind. 521. (2) Under 
a will giving to the testator’s daugh- 
ter the balance of the estate, with re- 
mainder to his brothers and sisters or 
their descendants, if the daughter 
died without issue, and the remainder 
after a life estate in his wife ‘upon 
the same limitations,” the effect of 
the latter expression was not to indi- 
cate that the existence of the condi- 
tions and limitations on the residu- 
ary devise to the daughter should be 
determined on her death or at any 
time after the testator’s death, such 
expression being referable solely to 
the remainder after the life estate in 
the testator’s wife. Darrow v. City 
of Florence, 91 So. 606, 206 Ala. 675. 
(3) A bequest of an absolute right in 
a life insurance policy to a daughter, 
to whom was also devised, after de- 
duction of a life estate to the testa- 
tor’s wife, the balance of his estate 
on the conditions and limitations that 
it should go to his brothers and sis- 
ters or their descendants if the 
daughter died without issue, did not 
show an intent to project the period 
for ascertainment of the existence vel 
non of such limitation to a time after 
the testator’s death, the phrase “abso- 
lute right” being designed merely to 
discriminate between the absolute be- 
quest of the insurance proceeds and 
the limited devise to the daughter. 
Darrow v. City of Florence, supra. 
(4) The words “then at their death,” 
in a provision of a will that “in case 
any of my children should have no 
children then at their death his or her 
part to be divided,” were held to refer 
to the event rather than to the time 
of such death and not to prevent the 
application of the general rule. In re 


Kelly’s Estate, 259 N.Y.S. 120, 144 
Misc. 330. 
[d] In Iowa (1) it has been said 


in discussing the interpretation to be 
given to the words “die without is- 
sue,” and the like, as the contingency 
on which a gift over shall become ef- 
fective, and in seeking to determine 
the time at which the death without 
issue must occur: “Language in the 
form or its substantial equivalent is 
of very frequent occurrence in testa- 
mentary instruments, and much liti- 
gation has arisen over such provi- 
sions. It is impossible to reconcile 
all the decisions along this line, but 
it is not too much to say that the very 
great weight of authority is to the ef- 
fect that a devise to one person with a 
devise over to another in case the 
first-named beneficiary shall die with- 
out issue is to be interpreted as hav- 
ing reference to the death of such 
beneficiary before the will takes effect 
by the decease of the testator, and 
that, if the beneficiary be living at 
the time of the testator’s death, the 
devise takes effect, although the time 
for its enjoyment is postponed to some 
future period or date of distribution. 
Such is the rule in this state, save in 
exeeptional cases, where by reason of 
peculiar circumstances or the pecul- 
jar language in which the gift is 
couched it clearly appears to have 
been the testator’s intent that only 
those who survived the period of dis- 
tribution and representatives of those 
who have died leaving issue should 
take any share in his estate.” Blain 
v. Dean, 142 N.W. 418, 160 Iowa 708, 
714. (2) And there is other authority 
of similar tenor. Tarbell v. Smith, 
101 N.W. 118, 125 Iowa 388; Collins 
v. Collins, 88 N.W. 1097, 116 Iowa 703. 


(3) But it has also been held that, in 
a case which is not one merely of a 
plan of distribution nor a devise sim- 
pliciter of a fee or of the absolute 
estate or property in the subject of 
the devise, a death without issue as 
the contingency on which a gift over 
shall become effective refers to the 
happening of that event to the first 
taker in the manner stated whether 
it occur before or after the death of 
the testator. In re Clifton’s Estate, 
218 N.W. 926, 207 Iowa 71; Guilford 
v. Gardner, 162 N.W. 261, 264, 180 
Iowa 1210 (saying: “Indeed, we think, 
no case can be found . . . where a 
condition which is attached to the 
substance of a devise as distinguished 
from a provision designating a plan 
of distribution or designating the per- 
sons or classes to share in the estate 
has been held to be satisfied or to be- 
come inoperative because the devisee 
has outlived the testator’). (4) Ac- 
cordingly, it has been held that in the 
case of a gift over on the death of a 
son “if he should die without issue 
living,’ these words did not refer to 
the possible death of the son during 
his father’s, the testator’s, lifetime, 
since this is a clear and unequivocal 
condition that the right and title so 
devised will become absolute only on 
the death of the devisee leaving living 
issue. Guilford v. Gardner, supra 
(saying: ‘‘The reference to the son’s 
death without issue is accompanied 
by no words limiting its meaning to 
death in the lifetime of the testator, 
nor by other words by which such 
limitation can be fairly implied, and 
without such words or fair implica- 
tion of such meaning the devise must 
be given effect accordingly”). (5) It 
has been held, nevertheless, that the 
mere fact that the testator provided 
that on the happening of the contin- 
gency of death without issue the prop- 
erty devised to the first taker shall 
“revert back” to a designated class 
does not, in the absence of any lan- 
guage in the will showing that the 
testator used the quoted words in a 
special sense whereby a death with- 
out issue subsequent to his own death 
was contemplated by him, remove the 
case from the operation of the rule 
that death without issue prior to the 
death of testator is meant. Collins 
vy. Collins, 88 N.W. 1097, 116 Iowa 7038. 
(6) Use of words “revert back” in 
connection with other words in will 
as removing case from operation of 
rule that death before that of testa- 
tor is meant see infra note 17 [dl]. 
(7) In the case of an alternative pro- 
vision to the effect that, if either lega- 
tee dies without issue, his share shall 
go over, the presumption is that the 
time of death referred to is before 
testator’s death. Moore v. Dick, 225 
N.W. 845, 208 Iowa 693. 

[e] In Missouri (1) although it 
has been held that a gift over on 
death without issue refers to a death 
occurring at any time (Naylor v. 
Godman, 19 S.W. 56, 109 Mo. 543), (2) 
it is more generally held that it isa 
death without issue prior to the death 
of the testator that is contemplated 
(Palmer v.\French, 32 S.W.(2d) 591, 
326 Mo. 710; Stevenson v. Stearns, 
29 S.W.(2d) 116, 325 Mo. 646; Ewart 
v. Dalby, 5 S.W.(2d) 428, 319 Mo. 108; 
Owens v. Men and Millions Movement, 
246 S.W. 172, 296 Mo. 110, 119 [say- 
ing: “The great weight of authority 
supports the rule, that when real es- 
tate is devised in terms denoting an 
intention that the primary devisee 
shall take a fee on the death of the 
testator, coupled with a devise in case 
of his death, without issue, the words 
refer to a death without issue during 
the lifetime of the testator,” and “the 
rule is in accord with the set- 


tled policy of the courts of both this 
country and England that words of 
doubtful meaning will be so construed 
as to favor the heir’]; Henderson 
v. Calhoun, 183 S.W. 584). 


Rule inapplicable where any evi- 
dence showing contrary intent exists 
see infra text and notes 17-20. 


14. Ind.—Boren v. Reeves, 123 N. 
BE. 359, 73 Ind.App. 604. 


N.Y.—Smith v. Dugan, 130 N.Y.S. 
649, 145 App.Div. 877 [aff 98 N.E. 116, 
205 N.Y. 556]. 


Pa.—In re Hichenlaub’s Estate, 161 
A. 317, 307 Pa. 357; In re Seewald’s 
Estate, 127 A. 63, 281 Pa. 483. 


R.I.—Newport Trust Co. v. Chap- 
pell, 101 “A. 323, 40) R.I. 1383; Harris 
v. Dyer, 28 A. 971, 972, 18 R.I. 540. 


Wash.—In re Gulstine’s Estate, 6 
P.(2d) 628, 166 Wash. 325. 


Wis.—In re Caldwell’s Will, 238 N. 
W. 367, 205 Wis. 587; Lovass v. Ol- 
son, 67 N.W. 605, 606, 92 Wis. 616. 


“The rule established by numerous. 
decisions is that where an ab- 
solute estate is devised, followed by a 
gift over in the event of the death 
of the donee without issue, such 
words will be construed as referring 
to death without issue in the lifetime 
of testator if the gift is immediate.” 
In re Seewald’s Estate, 127 A. 63, 64, 
281 Pa. 483. 


“There are a number of cases of 
devises where a gift to one in fee has 
been followed by a gift over in case 
the devisee die with or without issue, 
in which the event of death has been 
referred to the lifetime of the testa- 
tor.” Harris v. Dyer, supra [quot 
Newport Trust Co. v. Chappell, 101 A. 
323, 326, 40 R.1. 383]. 


“The rule is well settled that where 
there is a devise to one person in fee, 
and, in case of his death without is- 
sue, to another, the death referred to 
is death during the lifetime of the tes- 
tator, unless there is language in the 
will which gives fair, clear, and rea- 
sonable ground for saying that the 
testator had a different intention.” 
Lovass v. Olson, supra [quot In re 
Caldwell’s Will, 238 N.W. 367, 205 
Wis. 587]. 


[a] Provision for annuity and that 
first taker die without living issue 
immaterial.—(1) Under a will devis- 
ing land in fee to two of the testa- . 
tor’s sons, subject to payment of an- 
nuity to third son for life, and pro- 
viding for a gift over in case either 
devisee ‘‘die without issue, living at 
the time of his death,’ the annuity 
charge and quoted clause were insuf- 
ficient to show that the testator con- 
templated that the residuary gift take 
effect on the death of the son after 
that of the testator. In re Seewald’s 
Hstate, 127 A. 638, 281 Pa. 483. (2) 
As the annuity merely’ had the effect 
of reducing the amount or value of 
the gift to the two sons by subjecting 
the property to a fixed charge for an 
indicated period of time, the annuity 
could have no bearing on the question 
as to the time the gift over should, 
if at all, become effective. In re See- 
wald’s Estate, supra. (3) The re- 
quirement that issue be living at the 
death of the devisee is likewise of 
no aid in determining the time at 
which death must occur in order to 
make the gift over’effective since the 
requirement merely adds a further 
condition to the devise by requiring 
not only that the son dying should 
have had issue, but also that such is- 
sue must actually be living at the 
time of his death. In re Seewald’s 
Estate, supra. 
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from the whole will that the testator contemplated 


a death within his own lfetime.?® 
the rules of construction which are 


testator does not manifest a contrary intent,1® where 


it appears from the context of the 


{b] Reason for rule.—‘‘This con- 
struction has been adopted to avoid 
repugnancy inasmuch ag, the alterna- 
tive limitations over, if not so quali- 
fied or restricted, would reduce the 
prior devise from a fee to a life es- 
tate. It is based on the obvious rea- 
son that, if the testator had intended 
to give only a life estate in the first 
instance, he would have said so in 
the terms of the gift itself.” Harris 
Ve Dyer 28 A: 971, 972, 18 RI. 540, 
542 [quot Newport Trust Co. v. Chap- 


pell, 101 A. 323, 326, 40 R.I. 383]. 
15. Moore v. Cook, 113 S.E. 526, 
153 Ga. 840; In re O’Brien’s Will, 


180 N.W. 141, 173 Wis. 41. 


[a] _ Rule applied.—Where a testa- 
tor, after providing for a gift over in 
the event that a named first taker 
should die without issue, goes on to 
provide that if the same first taker 
“should die before I de” the property 
shall go over to other persons named 
“at my death,” it was held that the 
testator plainly contemplated the 
death of the first taker before that of 
testator himself for the gift over to be 
effective. Moore y. Cook, 113 S.E. 
526, 153 Ga. 840. 


16. See supra text and notes 11-12. 


Wes Uecw— inst, Nate Bank Vee 
Pauw,,s6 8, 722, 30 C.C.A.) 360: 


Ala.—Smith v. Smith, 47 So. 220, 
157 Ala. 79, 25 L.R.A.N.S. 1045. 


Conn.—Butler vy. Flint, 101 A. 19, 
91 Conn. 630; Perry v. Bulkley, 72 
A, 1014, 82 Conn. 158. 


Ill.—Beaty v. Calliss, 128 N.E. 547, 
294 Ill. 424; Brenock v. Brenock, 82 
N.E. 816, 230 Ill. 519; Crocker v. Van 
Vlissingen, 82 N.E. 614, 230 Ill. 225; 
Carpenter v. Sangamon L. & T. Co., 
82 N.E. 418, 229 Ill. 486, 13 Prob.Rep. 
Ann. 122; Ahlfield v. Curtis, 82 N.E. 
276, 229° Ill). 139;,,.Fifer, v.Allen,; 81 
N.E. 1105, 228 Ill. 507, 13 Prob.Rep. 
Ann. 610; Bradsby v. Wallace, 66 N: 
E. 1088, 202 Ill. 239, 8 Prob. Rep. Ann. 
586 


Rear oone v. Gary, 48 N.E. 630, 
149 Ind. 51; Nickerson v. Hoover, 115 
N.E. 588, 70 Ind.App. 343. 


Iowa.—Scofield v. Hadden, 220 N.W. 
1, 206 Iowa 597; Talbot v. Snodgrass, 
100 N.W. 500, 124 Iowa 681; Jordan y. 
Hinkle, 82 N.W. 426, 111 Iowa 43. 


Ky.—Lightfoot v. Beard, 20 S.W. 
(2d) 90, 230 Ky. 488; Duncan v. Dun- 
can, 150 S.W. 980, 150 Ky. 824; Harvey 
v. Bell, 81 S.W. 671, 118 Ky. 512, 26 
Ky.L. 381; Cooksey v. Hill, 50 S.W. 
235, 106 Ky. 297, 20 Ky.L. 1873, 4 
Prob.Rep.Ann. 502; Cochran v. Lee’s 
Adm’r, 84 S.W. 337, 27 Ky.L.. 64. 


Mass.—Igo v. Harris, 104 N.E. 
217 Mass. 265. 


Mich.—Rock River Paper Co. v. 
Fisk, 10 N.W. 344, 47 Mich. 212. 


Miss.—Darrow v. Moore, 142 So. 
447, 163 Miss. .705. 


Neb.—In re Willits’ Estate, 130 N. 
W. 757, 88 Neb. 805, 33 L.R.A.N.S. 
321; In re Barrett’s Estate, 123 N.W. 
299, 85 Neb. 337. 


N.J. Purge v. Walling, 16 A. 51, 
45 N.J.Eq. 10. 
N.Y.—Lawrence v. Calam, 140 N.E. 


232, 236 N.Y. 168; Brown y. Gardner, 
135 N.E. 325, 233 N.Y. 261; Matter of 
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Irrespective of 
applicable where 


will and the sur- | en effect.17 


Grammer, 63) .Neki. 279; 170. NeYen 201e 
Matter of Baer, 41 N.E. 702, 147 N. 
Y. 354; Fowler v. Ingersoll, 28 N.BH. 
471, 127 N.Y. 472; Matter of New York, 
Lackawanna, ete., R. Co., 11 N.H. 492, 
105 N.Y. 89; Vanderzee vy. Slingerland, 
8 NED 24756103 N.Y. 47, 57 -AmiRe 70s 
In re Cramer, 63 N.B. 279,.170 N.Y. 
271; Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 287; Mead v. Maben, 30 N. 
EB. 98, 1381 N.Y. 255; Matter of Gor- 
don’s Will, 81 N.Y.S. 605, £2 App.Div. 
439; Lyons v. Weeks, 65 N.Y.S. 818, 
53 App.Div. 212 [rev 61 N.Y.S. 441, 
29 Misc. 714, and aff 60 N.E. 334, 167 
N.Y. 135]; Matter of Miller’s Will, 
42 N.Y.S. 148, 11 App.Div. 337 [aff 
55 N.E. 385, 161 N.Y. 71]; In re Hickel- 
berg’s Estate, 240 N.Y.S. 699, 135 Misc. 
581; In re Brunson’s Will, 211 N.Y.S. 
702, 125 Mise. 469; Matter of Phillips, 
107 N.Y.S. 388, 56 Misc. 96, 6 Mills 
Surr. 241; Gragg v. Gragg, 94 N.Y.S. 
53, 46 Misc. 197. 


N.C.—Buchanan 'y. Buchanan, 5 S. 
EH. 430, 99 N.C. 308; Jenkins vy. Hall, 
E74 IN/ KOS Beh 


Ohio.—Briggs v. Hopkins, 132 N.E. 
8435) 103 OhiowSt.) 13.20)" Walker: av. 
Walker, 20 Ohio Cir.Ct. 409, 11 Ohio 
Cir.Dec. 291. 

Pa.—In re Sharples’ Hstate, 156 A. 


243, 305 Pa. 12; Waldron v. Wahl, 133 
A. 252, 286 Pa. 237; In re Kirkpatrick’s 


Estate, 124 A. 474, 280 Pa. 306; In re 
Mebus’ Wstate, 117 A. 340, 273 Pa. 505; 


Stoner v. Wunderlich, 47 A. 945, 198 
mes 158; Daniels’ Hstate, 27 Pa.Super. 
358. 


R.I.—Swinburne’s Petition, 14 A. 
850, 16 R.1. 208. 
Tenn.—Cook v. Collier, (Ch.A.) 62 


S.W. 658; In re Beach’s Hstate, 151 A. 
654, 103 Vt. 70 


Wis.—In re Korn’s Will, 107 N.W. 
659, 128 Wis. 428; Chesterfield vy. 
Hoskin, 113 N.W. 647, 133 Wis. 368. 


“The rule that a condition 
respecting death without children or 
issue annexed to a devise in fee ordi- 
narily refers to the period terminating 
with the death of the testator—is one 
of construction only and yields read- 
ily to the intent of the testator.” 
Nickerson v. Hoover, 115 N.E. 588, 592, 
70 Ind.App, 343. 


[a] Rule applied.—(1) A will exe- 
cuted a few days prior to the testa- 
tor’s death and providing for a gift 
Over in case of the death of certain 
named persons without issue was held 
to refer to a death at any time where 
the primary devisees were, at the time 
the will was executed, less than’ sev- 
enteen years of age. Butler v. Flint, 
101 A. 19, 91 Conn. 630. (2) Where a 


testator, in his will devising a life 
estate to his son with remainder to 
specified children of the son, also pro- 
vided for a gift over in case the son 
named as first taker should die with- 
out leaving issue, it was held that in 
view of other provisions in the will 
requiring the son to take over the 
home property, showing an intention 
to provide a home for the testator’s 
widow, that the death without issue 
referred to was one occurring subse- 
quent to the testator’s death. Wal- 
dron v. Wahl, 133 A. 252, 286 Pa. 237. 
(3) Where the will devised certain 
property to the testator’s son naming 
him, “Provided however, the portion 


of my estate herein willed to 
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rounding circumstances that the testator intended 
the gift to take effect upon the death of the person 
fol at any time, as well after as before the tes- 
tator’s death the intent of the testator shall be giv- 
The intent of the testator shall likewise 


my son . . is on condition that if 
he should die without issue living 
then the portion of my estate devised 

shall revert and go to my 
wife,” it was held that where the 
reference to the son’s death without 
issue was accompanied by no words 
limiting its meaning to death in the 
lifetime of the testator, nor.by words 
by which such limitation could be 
fairly implied, the courts will not 
restrict the provision for the gift over 
so as to make it effective only in the 
event that the death without issue 
occur during the testator’s lifetime. 
Guilford v. Gardner, 162 N.W. 261, 
262, 180 Iowa 1210. (4) Where a will 
provided that, if the legatee died 
childless, her share in the testatrix’ 
estate was to revert to the heirs of a 
named person, followed by a provi- 
sion that, if any legatees adopted any 
children, such children should not 
take any part in property, it was held 
that the testatrix intended that the 
property should go to the heirs of the 
designated person on the death of the 
legatee childless, either before or 
after death of the testatrix. In re 
Brunson’s Will, 211 N.Y.S. 702, 125 
Mise. 469. (5) Where provision is 
made in a will for a gift over in case 
the testator’s son, who has been nam- 
ed as a beneficiary, dies without is- 
sue and the testator elsewhere in the 
will makes certain provisions for the 
event that the same son ‘should die 
before the provisions of this will be- 
come an act,” it was held that the 
death upon which the gift over was 
to be effective was a death of the son 
without issue at any time. Vander- 
zee v. Slingerland, 8 N.E. 247, 103 N. 
Y. 47, 57 Am.R. 701. (6) Where, after 
providing for a gift over to named 
persons on the death of the named 
first taker without issue, the testatrix 
went on to specify that ‘‘The- devise 
over .. . to depend’’ on the death of 
the first taker, naming her, without 
issue, it was held that the use of the 
quoted words showed an intent that 
the happening of the contingency at 
any time was contemplated. Matter 
of New York, Lackawanna, etc., R. 
Cose Le NR, 492, LOB: NeYiu8 9. Ge) 
Where a testatrix provided for a gift 
over on the death of her daughter 
named as the first taker, without is- 
sue, where the will manifested an in- 
tent that the property devised should 
not pass to one not of the same blood 
as the testatrix and directed that the 
property devised to the daughter 
should be left separate from other 
property of the daughter it was held 
that the death referred to was one oc- 
curring at any time. . Briggs v. Hop- 
kins, 182 N.E. 843, 103 Ohio St. 321. 
(8) Where, at the time a will was 
executed, which was two years before 
the testator’s death, he was seventy- 
five years of age, and a grandchild 
whom he named as a first taker was 
thirty years of age, a limitation over 
on the death of such grandchild with- 
out issue was held to refer to a death 
occurring at any time. Nickerson v. 
Hoover, 115 N.E. 588, 70 Ind.App. 343. 
(9) Where a testatrix, after making 
a will devising certain property to 
named devisees without words of limi- 
tation, thereafter executed a codicil 
whereby she provided for a gift over 
on the death of either devisee without 
issue, it was held that an intention 
not to restrict the death without is- 
sue to one occurring during the tes- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be given effect where it appears from the language 
of the will that he contemplated the death of the 


tatrix’ life was manifested. Smith v. ( 
Smith, 47 So. 220, 157 Ala. 79, 25 L.R. 

A.N.S. 1045. But see Smith v. Smith, 

36 So. 616, 139 Ala. 406 (where, on a 

former appeal of the same case it 

was held that the death referred to 

was one occurring prior to that of the 

testator and that no intent to the con- 

trary was apparent). 


[b] General rule inapplicable.— 
(1) Proceeding upon the theory that 
the general rule that death without 
issue refers to a death during the tes- 
tator’s lifetime rests more upon au- 
thority than on logic or common 
sense, it has been said that the courts 
will not hesitate to yield even to 
slight evidence found in the terms of 
the will that the death without issue 
may occur at any time. Lawrence v. 
Calam, 140 N.E. 232, 236 N.Y. 168; 
Brown v. Gardner, 135 N.E. 325, 233 
N.Y. 261. See In re Martin’s Will, 
233 N.Y.S. 602, 225 App.Div. 502 (rec- 
ognizing rule). (2) “The rule that 
the words of limitation shall be ap- 
plied to the death of the first taker 
without issue during the lifetime of 
the testator is said to be extremely 
technical in its character and does not 
apply where there are indications, 
however slight, that the testator re- 
ferred to a death subsequent to his 
own demise.” In re Barrett’s Estate, 
123 N.W. 299, 301, 85 Neb. 337. To 
same effect In re Willits’ Estate, 130 
N.W. 757, 758, 88 Neb. 805, 33 L.R.A. 
N.S. 321. (3) “The rule [that death 
as a contingency on a gift over refers 
to a death before that of the testator] 
is never permitted to operate in a case 
where . a point of time for dis- 
tribution is mentioned other than the 
death of the testator . . or where 
the context of the will contains lan- 
guage indicating a contrary intent.” 
Matter of Baer, 41 N.E. 702, 704, 147 
N.Y, 354 [quot In re Hickelberg’s Es- 
tate, 240 N.Y.S. 699, 702, 185 Misc. 
581]. (4) “The rule established by 
the courts applies only where the con- 
text of the will is silent and offers no 
indication of intention other than that 
disclosed by the words of absolute 
gift, followed, by a gift over in case 
of death without issue or other 
specified event.’”” Vanderzee v. Sling- 
erland, 8 N.E. 247, 103 N.Y. 47, 55, 57 
Am.R. 701 [quot Matter of Cramer, 
63ieN. 30279) a1 70) NGY. 241, .275,, 2761). 
To same effect In: re Brunson’s Will, 
211 N.Y:S. 702, \704, 125 Misc. 469. 
(5) ‘This .rule, however, like all 
others with reference to the construc- 
tion of wills, is but a rule of probabil- 
ity and yields readily to anything in 
words or context to indicate a differ- 
ent intention of the testator.’ In re 
Korn’s Will, 107 N.W. 659, 960, 128 
Wis. 428. (6) If the gift to the first 
taker, upon whose death without is- 
sue the gift over is to take effect, is 
for life in express terms, or if upon 
the whole will it is apparent that the 
testator did not intend the primary 
beneficiary should in any event take 
the absolute interest, death without 
issue will not be confined to a death 
during the lifetime of the testator. 
Cook v. Collier, (Tenn.Ch.A.) 62 S.W. 
658. (7) “The rule of construction 
whereby a devise over in event of the 
death of the first taker is generally 
understood to mean death occurring 
in the lifetime of the testator, applies 
only when the will itself shows no 
other period to which the words may, 
on a proper interpretation be refer- 
red.” In re Mebus’ Estate, 117 A. 
340, 343, 273 Pa. 505 [quot Kirk- 
patrick’s Estate, 124 A. 474, 475, 280 
Pa. 306]. (8) And the general rule 
that the death referred to is one oc- 
curring during the testator’s lifetime 
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is never applied where the first takers 
referred to are treated as living ata 
period subsequent to the death of the 
testator. In re Kirkpatrick’s Estate, 
124 A. 474, 280 Pa. 306; In re Mebus’ 
Estate, 117 A. 340, 273 Pa. 505; In re 
Hoopes’ Estate, 80 A. 537, 539, 231 Pa. 
232; Stoner v. Wunderlich, 47 A. 945, 
198 Pa. 158, 164. 


{e] Interpolation of words “before 
me.”—-Where necessary to effectuate 
the intent of the testator as it ap- 
pears from his will, the court may in- 
terpolate the words ‘before me” into 
the will, as where a provision for a 
gift over ‘should any of my children 
die leaving no issue” then over to 
others named is read “should any of 
my children die before me leaving no 
issue’ then over. Caslavka v. Cas- 
lavka, 188 N.W. 4, 194 Iowa 52. 


[d] “Revert back.’—(1) Where a 
testator provided that in the event of 
the death of the first takers without 
issue the property devised should 
“revert back” to designated persons 
and other words are used in the will 
which showed that the testator used 
the quoted words in a sense that 
clearly indicated that he contemplat- 
ed a death without issue subsequent 
to his own death, his intention shall 
be given effect. Jordan vy. Hinkle, 82 
N.W. 426, 111 Iowa 43. (2) Use of 
words “revert back” as not sufficient 
to remove case from operation of rule 
that death before testator is meant 
see supra note 13 [d]. 


[e] Where distinction made be- 
tween gifts of personalty and realty. 
—Although in the absence of a con- 
trary intent the rule may be announc- 
ed that the death referred to is death 
without issue at any time in gifts 
over of realty, but death during the 
testator’s life in gifts over of per- 
sonalty (see supra note 11 [g]), never- 
theless where the language of the 
will indicates that the testator in- 
tended that the real estate rule should 
apply to a gift of personal property, 
that is to say, that the gift over shall 
be effective at the death of the first 
taker at any time, the court in inter- 
preting the will shall follow the tes- 
tator’s intent. Lightfoot v. Beard, 20 
S.W.(2d) 90, 280 Ky. 488. 

[f] In Oregon (1) in dealing with 
cases involving the question of when 
the death without issue must occur 
for a gift over on such contingency to 
be effective, the courts have recog- 
nized the divergence of judicial opin- 
ion on the subject (Bilyen y. Crouch, 
189 PB. 222, 96 Or. 66; Love v. Walker, 
115 P. 296, 59 Or. 95, 102 [in discuss- 
ing a clause in the will under con- 
sideration wherein it was provided 
that if the person named as first taker 
should die without issue the property 
should go over, the court said: “An 
irreconcilable conflict of judicial ut- 
terance exists as to the occurrence of 
a possible uncertain incident such as 
is referred to’’]), (2) and, while stat- 
ing that the courts considered the 
weight of authority to support the 
rule that death without issue refers to 
death during the testator’s lifetime 
in the absence of a contrary intent 
to be gathered from the will (Imbrie 
v. Hartrampf, 198 P. 521, 524, 525, 
100 Or. 589; Love v. Walker, supra), 
(3) and referring with approval to 
statements of the rule that death dur- 
ing the lifetime of the testator is 
meant (Imbrie v. Hartrampf, supra 
[after quoting statements supported 
by Iowa and New York cases to the 
effect that a gift over on death with- 
out issue refers to death before the 
testator, the court says: “he fact 
that our Code is closely related to 
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first taker without issue at a time subsequent to the 
testator’s own death,!§ or at a time prior to his own 


those in the states of Iowa and New 
York lends weight to the opinions in 
those states’’]), (4) have also referred 
with approval to cases representing 
the rule that death without issue re- 
fers to death at any time (Imbrie v. 
Hartrampf, supra; Bilyen v. Crouch, 
supra), (5) without adopting either 
rule (Bilyen v. Crouch, supra; Love v. 
Walker, supra [where the court said: 
“No attempt will be made tq@ reconcile 
the conflicting decisions or to deter- 
mine the weight of authority upon the 
question of death of a devisee in con- 
nection with some collateral fact sup- 
posed to happen either before or after 
the death of the testator’’]), (6) but 
seem to indicate that the intention of 
the testator as derived from the par- 
ticular language of each will must 
govern the question (Imbrie v. Hart- 
rampf, supra [where the court said: 
“Whatever road we travel, and view 
as many precedents as we may, we 
necessarily come back to the language 
found in the testamentary instru- 
ment”’]; Bilyen v. Crouch, supra [to 
the effect that the testatrix manifest- 
ed an intent that the gift over should 
be effective notwithstanding the death 
of the first taker after that of the 
testatrix]; Love v. Walker, supra 
[holding that, in the particular case 
under consideration, the testator man- 
ifested an intent that the gift over 
should be effective on the death of the 
first taker after the death of the tes- 
tator]). (7) The rule stated in the 
text was also held to be applicable to 
a will wherein the testator made pro- 
vision for the event that the first 
taker die with issue and also in case 
he die without issue. Kaser v. Kaser, 
137 BP. 187, 68 Or. 153: ) 


18. Ind.—Miller v. Cox, 165 N.E. 
562, 89 Ind.App. 33; Vaubel v. Lang, 
140 N.E. 69, 81 Ind.App. 96. 


Neb.—In re Barrett’s Estate, 123 N. 
aes 85 Neb. 3387, 27 L.R.A.N.S: 
ie 


N.J.—Patterson v. Madden, 
273, 54 N.J.Eq. 714. 


Or.—Imbrie vy. Hartrampf, 198 P. 
521, 100 Or. 589. 


Pa.—Boyer v. Campbell, 167 A. 284, 
312 Pa. 460; Martin v. Grinage, 137 
A. 676, 289 Pa. 473; In re Deeter’s Es- 
tate, 124 A. 416, 280 Pa. 135; Mebus’ 
Estate, 117 A. 340, 273 Pa. 505; In re 


36 A. 


Hoopes’ Hstate, 80 A. 537, 231 Pa. 
232; Stone v. Wunderlich, 47 A. 945, 
eae Pa. 158; Jessup v. Smuch, 16 Pa. 


Tenn.—Truett v. Cook, 5 Tenn.Civ. 
A. 456. 


“Where there is an event indicated 
in the will, other than the death of 
the devisee, to which the limitation 
over is referable such limita- 
tion over will be construed to refer to 
the happening of such event, or to the 
death of the devisee, according as the 
court may determine, from the con- 
text of the will and the other provi- 
sions thereof, that the limitation 
clause is set in apposition to the event 
specified, or is connected with the de- 
vise itself.” Patterson vy. Madden, 36 
A. 273, 275, 54 N.J.Eq. 714 [quot 
Michael v. Minchin, 101 A. 283, 284, 
90 N.J.Law 603]. 


[a] Rule applied.—(1) Where a 
will providing for a gift over on the 
death of a named person without is- 
sue was drawn in such manner as to 
require a certain act of the execu- 
tor at a time subsequent to the death 
of the testatrix and another act ata 
time subsequent to the death of the 
first taker, it was held that the death 
of the first taker referred to was a 
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death,!® or at some other specified time,2° as the | case may be. 


death subsequent to the death of the 
testatrix. Miller v. Cox, 165 N.E. 562, 
89 Ind.App. 33. (2) A devise of realty 
to two grandchildren ‘to have and 
to hold - Subject to the follow- 
ing conditions, viz.: in case either 
should depart this life leaving no 
child or children surviving, then her 
Share shall go to her sister and in the 
event both depart this life leaving no 
child or children surviving, then said 
real estate shall descend and go to 
my heirs,’’ was held not to limit the 
time for the happening of the con- 
tingency named to the time preced- 
ing the testator’s death but referred 
to deaths which might occur subse- 
quent to the time the testator died 
since it was impossible for the desig- 
nated first takers “to have and to 
hold” the property until after the tes- 
tator’s death. Vaubel v. Lang, 140 
N.E. 69, 81 Ind.App. 96. (3) Where, 
after providing for a gift to his son, 
in referring to him the will goes on 
“in the event of the death of John N. 
Barrett without lawful issue born, 
the property herein bequeathed to rim 
shall immediately become the prop- 
erty of my daughter Mary,” it was 
held that since the estate could not 
vest “immediately” in the daughter 
unless the son survived the father, 
the will referred to the death of the 
son without issue subsequent to the 
death of the father. In re Barrett’s 
Hstate, 123 N.W. 299, 85 Neb. 337, 27 
L.R.A.N.S. 1047. (4) Where a testa- 
tor devised property to his daughter, 
with remainder to the daughter’s chil- 
dren, but in default of children to 
another daughter’s children, and, 
“should both die without children,” 
then ovér, it was held that the death 
without issue referred to was a death 
before the death of the survivor of 
the testator’s daughters. Boyer v. 
Campbell, 167 A. 284, 312 Pa. 460. (5) 
Under a will giving all property to 
the testatrix’ two daughters subject 
to the provisions that her daughters 
should have full control of her estate 
without interference on the part of 
their husbands, who should not reap 
any benefit from it, in the event of 
death or otherwise, unless so made 
and done by their last will by them, or 
either of them, and, ‘‘should either of 
them die without issue, or without 
making disposition by will of her 
share of my estate, then and in such 
case the surviving daughter shall be- 
come sole beneficiary subject to the 
above provisions,” it was held that the 
testatrix provided for the event of the 


death of her two daughters after her } 


decease, and when they had come into 
possession of her estate. In  .re 
Deeter’s Estate, 124 A. 416, 280 Pa, 
135. (6) Where a will indicated that 
the testatrix expected certain grand- 
children, named as first takers, to sur- 
vive her, it was held that she contem- 
plated a death without issue subse- 
quent to, rather than prior to, her own 
death. In re Hoopes’ Wstate, 80 A. 
537, 231 Pa. 232. (7) Where a testa- 
trix gave life estates only to her chil- 


- dren, and provided that, if they died 


without issue, the share of each 
should go to the testatrix’ surviving 
children, with remainders over to her 
sisters, and the will showed that the 
testatrix referred to and treated her 
children as living subsequent to her 
death by authorizing them to borrow 
money on their shares of her estate, 
it was held to be within the testatrix’ 
contemplation that the devises over, 
in event of the death of the first taker, 
was understood to mean death after 
decease of the testatrix. In re Me- 
bus’ Estate, 117 A. 340, 273 Pa. 505. 
(8) Where a testator devised land 
to his son and directed that he pay a 
specified annuity to his mother for life 


and provided further that on his death 
without issue leaving a wife surviving 
him, over to her, it was held that the 
provision for the annuity indicated 
that the testator expected his wife to 
survive him, otherwise the annuity 
would have been useless; therefore, 
the death without issue referred toa 
death at any time. Stone v. Wunder- 
lich, 47 A. 945,198 Pa. 158. (9) Where 
a will provided for a gift over on the 
death without issue of the testator’s 
son, who was named in the will asa 
beneficiary, but only when the prin- 
cipal of the testator’s estate should 
become sufficient to support the wife 
of the testator and mother of the nam- 
ed son, it was held that as the gift 
to the son was not to take effect until 
some time subsequent to the death of 
the testator the death of the son re- 
ferred to in order to make the gift 
over on his death without issue ef- 
fective might occur at any time, ei- 
ther before or after the death of the 
testator. Truett v. Cook, 5 Tenn.Civ. 
A. 456. (10) Where a testator devised 
certain property to his sons but sus- 
pended their power of alienation dur- 
ing the lifetime of their mother, the 
testator’s wife, and provided further 
that if any son died without issue his 
share should go over, it was held that 
a death prior to that of the testa- 
tor’s wife was contemplated. Patter- 
son v. Madden, 36 A. 273, 54 N.J.Eq. 
714. (11) Where a testator, after de- 
vising all of his land to his son, nam- 
ing him, and provided that the land 
should not be sold or mortgaged by 
the devisee until he reached the age 
of forty, and where the will provided 
further that in case the son named 
should sell or mortgage the land be- 
fore the time specified or should die 
leaving issue the land should go to 
them, but if the son died without is- 
sue the land should go over to others 
as specified, it was held that the death 
contemplated for the gift over to be 
effective was one occurring prior to 
the time the son attained the age of 
forty with the land unsold and unen- 
cumbered. Imbrie v. Hartrampf, 198 
BP. 52k; 100 Or: (589: 

[b] Diversity of opixion.—‘We do 
not mean to say that holdings cannot 
be found in some jurisdictions con- 
trary to the conclusions which we 
have reached, and it is wholly useless 
to go out of the State to,review other 
holdings, for . . the holding of the 
various Courts on all these questions 
that arise out of the use of expres- 
sions indicating death as an uncertain 
or contingent event, are more or less 
diverse.”” See Truett v. Cook, 5 Tenn. 
Civ.A. 456, 476. 

[c] That testator was on death- 
bed when will executed immaterial.— 
“The fact that testator was on his 
death bed when the will was made 
could have nothing to do with the ap- 
plication of the rule which makes the 
estate vest at a date beyond the tes- 
tator’s death.” Truett v. Cook, 5 
Tenn.Civ.A. 456, 473. 

19. Brittain v. Farrington, 149 N. 
BH. 486, 318 Ill. 474; Williamson v. 
Carnes, 120 N.E. 585, 284 Ill. 521; 
Kohtz v. Eldred, 69 N.E. 900, 208 Ill. 
60; Duryea v. Duryea, 85 Ill. 41; Cas- 
lavka v. Caslavka, 188 N.W. 4, 194 
lowa 52; Burnam vy. Suttle, 147 S.W. 3, 
148 Ky. 495; Bedford v. Bedford, 35 S. 
W. 926, 99 Ky. 273, 18 Ky... 193: See 
Wills v. Wills, 3 S.W. 900, 85 Ky. 486, 
9 Ky.L. 76 (indicating that the same 
result might be reached in the absence 
of an intent shown by the will). 


“Where the context of the instru- 
ment is Such as to show clearly that 
the testator intended the phrase ‘die 
without issue’ to mean that if the 


first taker die without issue during’ 
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the lifetime of the testator the second 
taker shall stand in his place and pre- 
vent a lapse, those words are taken to 
mean during the life of the testator.” 
Brittain v. Farrington, 149 N.E. 486, 
318 Ill. 474. 


[a] Ilustrations.—(1) Under a 
will making bequests to the testa- 
tor’s orphan grandchildren, then giv- 
ing remainder equally to his children 
‘now living,’ with gift over of the 
share of any child dying before testa- 
tor leaving children, ‘‘and’”’ gift over 
of the share of any child who “shall 
die without child,’ it was held that 
“die without child” meant so to die 
before the testator. Williamson v. 
Carnes, 120 N.E. 585, 284 Ill. 521. (2) 
Where a teStator provided in his will 
“should any of my children to whom 
bequests are made, die without issue, 
or should their death precede mine 
that such share or bequest be divid- 
ed equally share and share alike be- 
tween the other heirs surviving,” the 
language used should be construed as 
meaning that in case any child of the 
testator die without issue during the 
life of the testator or should a child 
so die leaving issue which does not 
survive the testator, then the devise 
over is to take effect. Brittain v. 
Farrington, 149 N.E. 486, 318 Ill. 474. 
(3) Where a testator gave money and 
land to his five sons, with a provi- 
sion that no land should be sold until 
the youngest son reached his major- 
ity, which was sufficient to give a fee 
simple to the sons, and by two sub- 
sequent clauses provided that, if any 
of his children died before him, the 
share of such child should go to his 
or her children, and, if any of the 
children died leaving no issue, his 
share should go to the surviving chil- 
dren of the testator, it was held that 
the last clause was manifestly intend- 
ed to complete the preceding clause, 
and the provision in the preceding 
clause limiting the death referred to 
to death before the testator will be 
construed to apply to the last clause, 
So as to require the death without 
issue to occur before the testator’s 
death before the gift over shall be 
effective. Caslavka v. Caslavka, 188 
N.W. 4, 194 Iowa 52. (4) Where the 
testator in one clause of his will gives 
a fee simple estate to certain grand- 
children and provides in a codicil that 
in case of their death without issue 
the estate granted to them shall 
descend to the testator’s legal repre- 
sentatives, the codicil will be con- 
strued to refer to the death of the 
grandchildren before the death of the 
testator. Burnam v. Suttle, 147 S.W. 
8, 148 Ky. 495. 


[Lb] General rule inapplicable.— 
“While the general rule is that the 
words ‘die without issue’ are to be 
taken as referring to death either be- 
fore or after the death of the testa- 
tor, this rule does not apply where 
the language of the whole will re- 
quires a _ different construction.” 
Brittain yv. Farrington, 149 N.E. 486, 
489, 818 Ill. 474. 


[c] “heir” share as referring to 
share of issue and not of first taker.— 
Where a testator’s will provided that 
it was the testator’s will “should any 
of my children to whom bequests are 
made, die without issue, or should 
their death precede mine, that such 
share or bequest shall be divided 
equally between the other 
heirs surviving,” it has been held that 
the pronoun ‘their’ referred to issue 
of the testator’s children. Brittain 
ye econ 149 N.E. 486, 318 Ill. 

20. Watkins v. Bigelow, 101 N.W. 
497, 93 Minn, 361; Fetterman v. Bing- 
ham, 152 N.EB. 10,.115 Ohio St. 35; 


For later cases, developments and changes in the law see Annotations, Same title and section number. 


§§ 1332-1333] 


Reference to “execution” of will. In analogy to 
the rule governing gifts over on death simpliciter,?? 
a gift over, provided a spectfied beneficiary should 
be dead and leave no heirs living “at the time of 
exccuting this my last will,” may be held to refer 
to the time that the will is executed en the death of 
the testator.?? 


Relative ages of testator and beneficiaries. The 
relative ages of the testator and persons referred to 
in the will as of the date the will is executed may not 
be a material factor in determining when the death 
without issue of a particular person named in the 
will must occur in order that a gift conditioned on 
the death of such person shall be effective.2* Where 
however the disparity ir the ages is great and the tes- 
tator is of an advanced age, at the time the will is 
‘executed, the ages of the persons concerned may be 
material.?# 


Happening of contingency to one or more of sev- 
eral beneficiaries.2> A gift over on the death of two 


In re Kelly’s Estate, 154 A. 719, 303] pra. 
Pa. 391. fa] 

[a] RBule applied.—(1) Where a 
testator’s will provided for a gift 


Over in the event of the death of his 


think 
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Reason for rule.—‘‘It is not at 
all rare or unusual for an old man to 
that others, 

may die before him.” 
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named persons without issue within a specified time 
may be ineffective unless both persons named die 
without issue during the specified period,?® although, 
where it appears that the testator’s intent is other- 
wise, the gift over may be construed as effective if 
either named person die without issue during the 
prescribed period.**7 Of course, a gift over in the 
event of the death of either of several beneficiaries 
named in the will, without issue, is not effective 
Where neither one of them dies during the lifetime 
of the testator and there is nothing to indicate that 
the testator intended that the gift over should become 
effective on a death subsequent to his own.?* 


[§ 1333] bb. Where Gift to First Taker Is Post- 
poned. In accordance with the rule that the inten- 
tion of the testator must prevail,”® where the testa- 
tor in his will sets a time subsequent to his own 
death for the distribution of his estate or for the 
first taker being vested in possession, death without 
issue as a condition to a gift over must, in general, 
take place before the time set for such distribution 


24. Matter of Cramer, 63 N.E. 279, 
ITOIN.Y. 200° Baconyy. Sayren 14 7Ne 
Y.S. 522, 84 Misc. 462. 

[a] Rule applied.—(1) Where a 
testator, when eighty-five years old, 


though younger, 
Benson v. Cor- 


daughter without issue after she had 
received her distributive share of his 
estate, such gift over became effec- 
tive on the death of the daughter 
without issue after she had received 
her distributive share. Watkins v. 
Bigelow, 101 N.W. 497, 93 Minn. 361. 
(2) Where a testator gave his daugh- 
ter all his estate provided she pay 
a specified sum to a named minor at 
his majority and support him during 
his minority, and in case of her death 
without natural heirs her husband and 
the named minor at majority were to 
have all the testator’s property, it 
was held that the provision fer a gift 
over contemplated a death occurring 
prior to the time the named minor at- 
tained majority. Fetterman vy. Bing- 
ham, 152 N.E. 10, 115 Ohio St. 35. (3) 
A provision for a gift over to the is- 
sue of the testator’s children should 
any of such children, who were named 
as beneficiaries, die without issue, 
was held to refer to the death of any 
of the testator’s children during the 
term of a trust created in the wiil. 
In re Kelly’s Estate, 154 A. 719, 303 
12s Sale i 


Death without issue before attain- 
ing specified age see infra § 1334. 


21. See supra § 1325. 

22. Scott v. Guernsey, 60 Barb. (N. 
Ye) G33 c 

fa] Rule applied to a will in con- 


nection with which the court said: 
“The ‘executing’ spoken of in these 
clauses cannot mean the signing and 
publishing of the will, but evidently 
refers to a subsequent time, and must 
mean the going into execution of the 
provisions of the will which the 
clause, as it oceurs is connected.” 
Scott v. Guernsey, 60 Barb. (N.Y.) 163, 
175. \ 


23. Benson v. Corbin, 40 N.E. 11, 
145 N.Y. 351; Bacon v. Sayre, 147 N. 
Y.S. 522, 84 Misc. 462, 471; Scruggs 
v. Mayberry, 188 S.W. 207, 135 Tenn. 
586. 


“IT cannot see that the age of the 
testatrix and the situation of her 
family present any reason for placing 
a construction upon this will contra- 
ry to the usual rule that such a death 
refers to a death in the lifetime of 
the testatrix.” Bacon:-v. Sayre, su- 


[69 C. J.—21] 


bin, 40 N.E. 11, 145 N.Y. 351, 361. 

[b] Rule applied.—(1) That the 
testatrix was in her seventy-eighth 
year and suffering from an incurable 
malady at the time she executed her 
will giving certain property to her 
hamed children, and providing that in 
case any of them should die without 
leaving issue surviving the property 
should go to the surviving brothers 
and sisters, did not affect the appli- 
cation of the rule that the death re- 
ferred to must occur during the life- 
time of the testatrix for the surviv- 
ing brothers and sisters to benefit, 
and this is so notwithstanding one of 
the named children was, at the time 
the will was executed, fifty-three 
years old and had had no children, 
since the fact that the particular child 
was quite sure to die childless did 
net make her death in the lifetime of 
her mother less probable. Bacon v. 
Sayre, 147 N.Y.S. 522, 84 Misc. 462. 
(2) That at the time his will was ex- 
ecuted the testator was seventy-five 
years of age and his children only in 
middle life did not prevent the appti- 
cation of the general rule to a provi- 
sion that on the death of the testator’s 
named children without issue the 
property devised should go to anoth- 
er beneficiary named. Benson vy. Cor- 
bin, 40 N.B. 11, 145 N.Y. 351. (3) The 
rule that where a devise of the fee 
is followed by a devise over if the 
devisee dies without issue, to invoke 
the second devise the devisee must 
predecease the testator, applies even 
where at the time of making the will 
the devisee was only eight years old, 
and the testator died within one year 
thereafter. Scruggs v. Mayberry, 188 
S.W. 207, 135 Tenn. 586. 4) Where 
the will of a testator, who was sixty- 
five years old and his grandchildren 
three and four years old respectively 
at the time of the execution of the 
will, gave property to the testator’s 
grandchildren and provided that, if 
they died without issue, the estate 
was to go to certain collateral rela- 
tives, it was held that there was noth- 
ing in the respective ages of the tes- 
tator and the grandchildren to change 
the general rule that such a limita- 
tion over refers to a death without is- 
sue in the lifetime of the testator. 
Russell v. Furness, 145 N.Y.S. 402, 83 
Mise. 499, 11 Mills Surr. 384. 


made a will bequeathing property to 
her great-grandchildren, naming 
them, but in case of the death of ei- 
ther without heirs to the survivor, it 
was held that the gift over did not 
require that the death referred to hap- 
pen in the lifetime of the testatrix. 
Matter of Cramer, 63 N.E. 279, 170 
N.Y. 271, 276. (2) “The testatrix un- 
doubtedly looked forward to a time 
when these young girls might attain 
womanhood, marry and have children 
in which event the property of the 
first one dying, which came from tes- 
tatrix should go to her children and 
not to her surviving sister.” Matter 
of Cramer, supra [quot Bacon v. 
nee 147 N.Y.S. 522, 84 Misc. 462, 


25. Generally see infra § 1339. 


26. In re Van Wyck, 183 N.Y.S. 
703, 111 Misc. 512; Leggett v. Simp- 
son, 96 S.E. 638, 176 N.C. 3. 


[a] Rule applied.—(1) Where a 
will provided for a gift over if the 
testator’s two sons predeceased his 
wife and left no issue he wes held to 
have intended that only on the death 
of both sons without issue during her 
lifetime should the gift become effec- 
tive. In re Van Wyck, 183 N.Y.S. 703, 
111 Mise. 512. (2) Under a will lend- 
ing land to the testator’s two named 
nieces for life, with remainder over 
on the death of such nieces without 
issue, it was held that the gift over 
did not become effective simply be- 
cause one of the nieces died without 
children. Leggett v. Simpson, 96 S.E. 
6335 176 N.C. 3: 


27. Shuler y. Shuler, 121 N.Y.S. 
869, 137 App.Div. 515 [rev 118 N.Y-.S. 
629, 63 Misc. 604]. 


[a] Rule applied.—Where a testa- 
trix devised her property to her two 
sons for life, and, on the death of ei- 
ther without issue at the time of his 
death, the property to go over, the 
gift over was held to be effective up- 
on the death of either son, his issue 
surviving him. Shuler v. Shuler, 121 
N.Y.S. 869, 137 App.Div. 515 [rev 118 
N.Y.S. 629, 63 Mise. 604]. 


28. Spira v. Frenkel, 
210 Ala. 27. 


29. See supra § 1118. 


97 So. 104, 
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or vesting in possession for the gift over to be effec- 
tive,?° and even where no particular time is fixed in 
the will for distribution it has been held that for a 


30. Ark.—Horrocks v. Basham, 213 
S.W. 372, 139 Ark. 116. 


Cal.—In re Vizelich’s Estate, (App.) 
TSP hC2d)) nus 


Ga.—Bartlett v. Bartlett, 
Supp. 172. 


Ill.— Whittington v. Hunt, 129 N.E. 
543, 296 Ill. 133; Spencer v. Spencer, 
109 N.B. 300, 268 Ill. 332; Kohtz v. 
Eldred, 69 N.E. 900, 208 Ill. 60. 


Ky.—Edmunds v. Bronaugh, 270 S. 
W. 828, 208 Ky. 226; Linton v. Hail, 
258 S.W. 111, 201 Ky. 698; Cassity v. 
Riley, 165 S.W. 679, 158 Ky. 507; Han- 
na v. Prewitt, 155 S.W..726, 153 Ky. 
310; Wilson v. Wilson, 152 S.W. 770, 
151 Ky. 635; Kohlhepp v. Kohlhepp’s 
Beri37 S.W..220, 043 Ky. (215 ) webs 
ster v. Webster, 21 S.W. 332, 93 Ky. 
632, 15 Ky.L. 97; Wilson v. Bryan, 14 
S.W. 533, 90 Ky. 482, 12 Ky.L. 481; 


33 Ga. 


Smith v. Courtnay’s Ex’rs, 85 S.W. 
1101, 27 Ky.L. 642: Shropshire : Vv: 
Gault, 83 S.W. 590, 26 Ky.L. 1197; 


Trabue v. Terry, 9 S.W. 161, 10 Ky.L. 
345. 


Md.—Clagett v. Bowie, 100 A. 635, 
130 Md. 437; Bentz v. Maryland Bible 
Soc., 37 A. 708, 86 Md. 102; Fairfax v. 
Brown, 60 Md. 50. 


Mass.—Lyman y. Sears, 186 N.E. 
56; Boynton v. Boynton, 165 N.E. 489, 
266 Mass. 454. 


*Minn.—Watkins v. Bigelow, 101 N. 
W. 497, 93 Minn. 361; Brookhouse v. 
Pray, 100 N.W. 2385, 92 Minn. 448, 9 
Prob.Rep.Ann. 335. 


N.J.—Abrahams v. English, 17 N.J. 
Law 280; Snyder v. Taylor, 103 A. 
396, 88 N.J.Eq. 513; Chetwood v. Chet- 
wood, 88 A. 325, 81 N.J.Eq. 296, 522; 
Lafoy v. Campbell, 6 A. 300, 42 N.J. 
Eq. 34; Baldwin v. Taylor, 38 N.J. 
Eq. 637; Barrell v. Barrell, 38 N.J. 
Eq. 60 [aff 39 N.J.Eq. 603]; Yawger’s 
BEx’r v. Yawger, 37 N.J.Eq. 216; Den- 
ise’s Ex’rs v. Denise, 37 N.J.Eq. 163; 
Baldwin v. Taylor, 37 N.J.Eq. 78; Mil- 
ler v. Colt, 32 N.J.Eq. 6 [aff 33 N.J. 
Hg. 362); :Wurts’ Ex’rs v. Page, 19 
N.J.Eq. 365. 


N.Y.—People’s Trust Co. v. Flynn, 
94 N.Y.S. 436, 106 App.Div. 78 [rev 
~ 89 N.Y.S. 706, 44 Misc. 6]; Underhill 
v. Wood, 65 N.Y.S. 1105, 58 App.Div. 
640; West v. Reynolds, 5 N.Y.S. 942, 
51 Hun 638 [aff 22 N.E. 1133, 117 N.Y. 
654]; Clason v. Clason, 18 Wend. 369 
[aff 6 Paige 541]. 


N.C.—Price v. Johnson, 90 N.C. 592. 


Ohio.—Reynolds v. Reynolds, 9 Ohio 
App. 337; Catley v. Arthur, 23 Ohio 
NUP.N:S: 513. 


Pa.—McKee v. Lawrence Savings & 
Trust Co., 64 Pa.Super. 199; Sieg- 
warth’s state, 33 Pa.Super. 622; 
Cessna v. Rupel, 1 Am.L.Reg. 639. 


S.C.—Dehay v. Parcher, 18 S.C.Ea. 
266. 


vVt.—Andrews v. Sargent, 44 A. 341, 
T1 Vt. 257, 76 Am.S.R., 769. 


Eng.—Olivant v. Wright, 1 Ch.D. 
346; In re Pattison, 5 De G.&Sm. 591, 
64 Reprint 1257. 


“Where, by the will, the devise is 
to a class, and the period of division 
is postponed, even where the devisees 
are not infants, it has been held that 
the limitation as to dying without is- 
sue must be confined to a death with- 
out issue before ‘the period of division 
fixed by the will.’”’ Harvey v. Bell, 
81 Siw. 671, 118 Ky. 512, 522, 26° Ky. 
L. 381 [quot Garrard v. Kendall, (Ky.) 


WILLS 


LZES2Wer 9915) 99a. 


[a] Jarman states the rule thus: 
“Where the gifts are preced- 
ed by a life, or other partial inter- 
est, or the enjoyment under them is 
postponed, the way is open to a third 
construction, that of applying the 
words in question (depart this life 
without issue) to the event of death 
occurring before the period of pos- 
session or distribution.” 3 Jarman 
Wills p 648 [quot Michael v. Min- 
chin, 101 A. 283, 284, 90 N.J.Law 603]. 


[b] Rule applied.—(1) Where a 
testatrix provided that in the distri- 
bution of her estate children of per- 
sons named as beneficiaries in the 
will, where such named persons pre- 
deceased testatrix, should take the 
share which the parent of such chil- 
dren would have taken under the will 
if living, and provided ina codicil that 
if a devisee died without heirs her 
share should go to the other devisees, 
it was held that the codicil referred to 
a death before the time for distribu- 
tion or time when the estate came in- 
to possession, and not to a death at 
any time. Hanna v. Prewitt, 155 S.W. 
726, 153 Ky. 310. (2) Where a testa- 
trix directed that certain shares of 
her property should be held in trust 
by her executors for the benefit of 
her two«vsons for five years, at which 
time the principal should be paid to 
them if, in the judgment of the execu- 
tors, such sons showed themselves 
qualified to take care of the property, 
and where the will provided that, if 
either son should die without issue 
the property should go over as speci- 
fied, it was held that the death with- 
out issue contemplated by the testa- 
trix was one occurring prior to the 
time set for distribution of her estate. 
Siegwarth’s Hstate, 33 Pa.Super. 622. 
(3) Where a will devised the testa- 
tor’s estate in trust for his two sons, 
one of the provisions of the trust be- 
ing that one of the sons was not to 
be vested with the property unless 
he showed that he led a sober and 
discreet life for five years after the 
testator’s death, and the will else- 
where provided that, ‘in the event of 
the death of either without lawful 
heirs of his body, the survivor and 
his lawful heirs shall inherit all of 
my estate,’ it was held that the con- 
tingency of death referred to meant 
the death of the son before he be- 
came entitled to the possession of the 
devised estate. Kohlhepp v. Kohl- 
hepp’s Ex’r, 137 S.W. 220, 143 Ky. 721. 
(4) Where the testator devised prop- 
erty to his wife for life or as long 
as she should remain his widow, with 
remainder in fee to his children, but, 
if they all die without issue, over, 
it was held that the testator contem- 
plated a death either prior to the 
death of his widow or to the death of 
the last survivor of the children. 
Chetwood v. Chetwood, 88 A. 325, 81 
N.J.Eq. 296, 522. (5) Under a will 
providing that, should certain three 
children of testator die without leav- 
ing issue, their several shares should 
go over to other persons named it was 
held that a definite time having been 
named for the ending of a trust in 
favor of, and the conveyance of the 
respective parcels of real estate to, 
such three children and they having 
received their portions in keeping 
therewith, and the contingency pro- 
vided for under which the beneficia- 
ries over might have acquired title 
not having arisen, they had no inter- 
est whatever in the real estate given 
to the three children in trust. Reyn- 


a 
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gift over on death without issue to be effective the 
death must occur before the time that the distribu- 
tion is actually aecomplished.*t Where the dispo- 


olds _v. Reynolds, 9 Ohio App. 337. 
(6) Where a testator devised his en- 
tire estate in trust for his wife, nam- 
ing her, during her life or widowhood, 
and devised on her death or marriage 
certain real estate to a named nephew 
of the testator but provided further 
that if the nephew should die without 
issue the property should lapse into 
the residue of the testator’s estate, it 
was held that since the testator fixed 
a period of distribution as the death 
or remarriage of his widow he con- 
templated a death without issue prior 
to that time. McKee v. Lawrence 
Savings & Trust Co., 64 Pa.Super. 199. 


[c] Before property vests in pos- 
session. Where a testator fixes a 
time subsequent to the time of his 
own death for the distribution of his 
property, a gift over on death without 
issue may refer to a death occurring 
before the time set for distribution, 
or, in other words, before the time 
when the devised estate should be re- 
duced to possession by delivery to the 
beneficiary. Horrocks v. Basham, 213 
S.W. 372, 139 Ark. 116. 


[dad] Construction before fixed peri- 
od, or before time for vesting of pos- 
session after testator’s death favored. 
—‘‘Where there is reasonable doubt 
in the construction of a will that pro- 
vides for the diversion of the estate 
given to the devisee in the event of 
his dying without issue . . . the 
words ‘dying without issue’ should be 
referred to some fixed period rather 
than to a dying without issue at any 
time.” Hanna v. Prewitt, 155 S.W. 
726, 728, 153 Ky: 310. 


[e] Distribution by trustee or by 
executor.—(1) Where a will devised 
certain property in trust to pay the 
income to the testator’s wife and son 
for their lives, and provided that at 
their deaths the trustees should di- 
vide all of the testator’s property be- 
tween his daughters, naming them, 
and provided further that if both 
daughters should die without leaving 
issue the property ‘should go over, it 
was held that where one of the daugh- 
ters survived the testator’s son and 
widow, being the time set for the dis- 
tribution of the property, the gift 
over became ineffective. Boynton v. 
Boynton, 165 N.E. 489, 266 Mass. 454. 
(2) The rule has been laid down that 
if a fund to be distributed is vested 
in a trustee who is directed to dis- 
tribute it at a certain time so that the 
trusts then determine, and the lega- 
tees who are to take upon the death 
of prior legatees without issue are 
contemplated as taking through the 
medium of the same trustee, then the 
meaning of ‘death without issue’ is 
restricted to death without issue be-* 
fore the time of distribution.” Whit- 
tington v. Hunt, 129 N.B. 543, 546, 
296 Ill. 133 (dictum). (3) “The same 
rule would apply where the distribu- 
tion is to be made by the executor.” 
Whittington v. Hunt, supra. ; 


[f] Where time of testator’s aqéati 
and of distribution coincide.—Where 
the distribution of the testator’s prop- 
erty was to take place at the time of 
his death, the death without issue re- 
ferred to was one occurring prior to 
the testator’s death. Barrell v. Bar- 
rell, 38 N.J.Eq. 60 [aff 39 N.J.Eq. 603]. 
See also Kohtz v. Eldred, 69 N.E. 900, 
208 Ill. 60 (where the death of the 
first taker was referred to the period 
of distribution, which happened to 
be in the particular case the time of 
testator’s death). 


31. In re Léhrbach, 123 N.Y.S. 897, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


 . tee Va ti 


§ 1333] 


sition of the property which is devised over is pre- 
ceded by a prior estate for life or years, then the 
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general rule is that the death without issue refers to 


139 App.Div. 28. 


[a] Illustration.—Where a will be- 
queathed to the testatrix’ two infant 
daughters equally, share and share 
alike, all the property of which she 
died seized neon ses ced. which con- 
sisted entirely of personalty, and pro- 
vided that if either of them died with- 
Dut issue her share should go over, 
it was held that the share of each in- 
fant vested upon the death of the tes- 
tatrix and the administration of the 
estate, so that where the guardians 
of such infants received all the prop- 
erty and accounted for and held it 
as the infants’ property, on the death 
of one of the infants without issue 
thereafter the gift over was ineffec- 
tive. In re Lehrbach, 123 N.Y.S. 897, 
139 App.Div. 28. 


32. Ark.—Harrington v. 
189 S.W. 667, 669, 126 Ark. 53. 


Ga.—Satterfield v. Tate, 64 S.E. 60, 
132 ‘Ga. 256. 


Ill.—Baird v. Garman, 182 N.E. 739, 
349 Ill. 597; Johnson vy. Boland, 175 
N.E. 794, 343 Dll. 552; Risser v. Ayers, 
137 N.E. 851, 306 Ill. 293; Romer v. 
Romer, 133° N.Bi! 257,300 lL.) 335; 
Beatty v. Calliss, 128 N.E. 547, 294 
Ill. 424, 428 [cit Cyc]; Morris v. Phil- 


Cooper, 


lips, 122 N.E. 831, 287 Ill. 633; Ful- 
wiler v. McClun, 120 N.E. 458, 285 
Ill. 174; Welch v. Crowe, 115 N.E. 


859, 278 Ill. 244; Lachenmyer v. Gehl- 
bach, 107 N.E. 202, 208, 266 Ill. 11 [cit 
Cye]. 

Ky.—Rankin v. Rankin, 12 S.W.(2d) 
319, 227 Ky. 169; Eakins v. Hakins, 


229) SaveelsO,), VON Key. ,6ls ss Mrey: Vv. 
Soper, 213 S.W. 546; Spacey v. Close, 
212 S.W. 127, 184 Ky. 523; Baker v. 


Thomas, 189 S.W. 215, 172 Ky. 334; 
White v. White’s Guardian, 182 S.'W. 
942, 168 Ky. 752; Jewell v. White, 179 
S.W. 212, 166 Ky. 325; Wilson v. Wil- 
son, 152 S.W. 770, 151 Ky. 635; Reul- 
ing’s Dx’x v. Reuling, 126 S.W. 151, 
137 Ky. 637; Simpson v. Adams, 106 
S.W. 819, 127 Ky. 790, 32 Ky.L. 617; 
Birney v. Richardson, 5 Dana 424; 
Riner v. Renfro, 104 S.W. 951, 31 Ky. 
L. 1178. 


Md.—Wilson v. Bull, 54 A. 629, 97 
Md. 128. 


N.J.—Freund vy. Freund, 110 A. 449, 
N.J.Eq. 80. ! 


N.Y.—Hallinan v. Skillen, 171 N.E. 
177, 253 N.Y. 550; Baer v. Hendricks, 
41 N.E. 702, 147 N.Y. 355; In re Den- 
ton, 33 N.B. 482, 187.N.Y. 428; Miller 
v. McBlain, 98 N.Y. 517; In re Farm- 
ers’ L. & T. Co:, 82 N.E. 181, 189 N.Y. 
202; In re Turner’s Will, 200 N.Y.S. 
476, 206 App.Div. 294 [mod on other 
grounds, sub nom. In re Wolfe, 201 
N.Y.S. 958, 207 App.Div. 837, aff 205 
N.Y.S. 712, 210 App.Div. 221, and 147 
N.E. 206, 239 N.Y. 585]. 


Pa.—Patterson v. Reed, 103 A. 735, 
260 Pa. 319; Mayer v. Walker, 63 A. 
1101, 214 Pa. 440, 12 Prob.Rep.Ann. 
244. 


Tenn.—Meek v. Trotter, 180 S.W. 
176, 183 Tenn. 145; Cook v. Collier, 
62 S.W. 658. 


Tex.—Flores v. De Garza, (Commn. 
App.) 44 S.W.(2d) 909 [aff (Civ.App.) 
27 S.W.(2d) 894]. 


“The rule is well established that, 
if a gift is postponed pending the 
termination of a particular estate, 
which intervenes between the death 
of the testator and the time when the 
remainder will take effect in posses- 
sion, and there is a devise over upon 
the death of the first taker without 
issue, the testator is held to con- 


91 


template a death during the continu- 
ance of the particular estate unless 
a contrary intent is found in the will.” 
Baird v. Garman, 182 N.E. 739, 740 
349 Ill. 597. To same effect John- 
son v. Boland, 175 N.E. 794, 796, 343 
Ill. 552; Flores v. De Garza, (Commn. 
App.) 44 S.W.(2d) 909, 910 [aff (Civ. 
App.) 27 S.W.(2d) 894]. 


“Where an estate is devised to one 
for life, with remainder to another, 
with the further provision that, if the 
remainderman should die without 
having a child, then to a third per- 
son, the words ‘die without having a 
child’ are restricted to the death of 
the remainderman before the termi- 
nation of the particular estate.” Har- 
rington v. Cooper, 189 S.W. 667, 669, 
126 Ark. 53. 


“This rule has been firmly estab- 
lished, and is uniformly followed 
where nothing to the contrary ap- 
pears in other parts of the will.” 
Rankin v. Rankin, 12 S.W.(2d) 319, 
320, 227 Ky. 169. 


“Where an estate is devised to one 
for life with remainder to another, 
and, if the remainderman die without 
children or issue then to a third per- 
son, the rule is that the words ‘dying 
without -.. issue’ are restricted 
to the death of the remainderman be- 
fore the termination of the particular 
estate.” Harvey v. Bell, 81 S.W. 671, 
674, 118 Ky. 521, 26 Ky.L. 381 [quot 
Jewell v. White, 179 S.W. 212, 166 
Ky. 325]. To same effect White v. 
White’s Guardian, 182 S.W. 942. 943, 
168 Ky. 752. 


“Where there is a devise of a fu- 
ture interest to take effect in posses- 
Sion upon the termination of an in- 
tervening particular estate .. i 
it is held that the intention in such 
case is that the gift over shall take 
effect if the contingency happens at 
any time during the existence of the 
particular estate, unless there is 
something in the will showing that 
the testator referred to a later date.” 
Beatty v. Calliss, 128 N.E. 547, 294 Ill. 
424, 428 [cit Cyc]. 


_ [a] Rule restricted to cases where 
no contrary intent appears.—‘‘But the 
rule of construction is technical and 
is to be applied only when there is 
no period to which the words ‘dying 
without children’ can be reasonably 
referred, and in the absence of some- 
thing in the will evidencing a con- 
trary intent.” Duncan v. Duncan, 194 
SW 328, 330,175 Ky. 253: 


[b] Death of life tenant prior to 
probate of will immaterial.—The fact 
that the person named as life tenant 
has died prior to the time the will is 
probated does not affect the applica- 
tion of the rule stated in the text. 
Reuling’s Px’x v. Reuling, 126 S.W. 
151, 137 Ky. 637. 


[c] In Missouri (1) although it 
has been held that, in the absence of 
any other period than during the tes- 
tator’s lifetime to which the words 
“dying without issue” can be referred, 
as where a gift is to take effect in 
possession at a period subsequent to 
the decease of the testator, the death 
without issue upon which a gift over 
is made contingent, such words may 
be held to refer to a death occurring 
before the later date (Naylor v. God- 
man, 19 S.W. 56, 109 Mo. 5438), (2) it 
has also been held that the words ex- 
pressing the contingency have refer- 
ence to the death of the dewvisee oc- 
curring within the lifetime of the tes- 
tator notwithstanding a _ provision 
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a death oceurring during the period of the interven- 
ing estate,?? such as before the death of the life ten- 


/ 
made for a_ preceding life estate 
(Ewart v. Dalby, 5 S.W.(2d) 428, 319 
Mo. 108). - (3) Thus, under a devise 
to the testator’s wife for life, then 
to his daughter, “and if she dies sin- 
gle and unmarried and without issue” 
over, was held to refer to a death 
during the testator’s lifetime. Ewart 
v. Dalby, supra. 


{d] In North Carolina (1) prior to 
the operation of the statute of 1827 
declaring that contingent limitations 
in wills, on the death of a person 
without heirs of the bodies and the 
like should be construed as taking 
effect when such person should die, 
it was held, in accordance with the 
rule stated in the text, that the death 
upon which the gift over was to be 
effective might be referred to the 
period prior to the termination of 
a preceding estate, when there was 
such an estate provided for in the 
will. Hilliard v. Kearney, 45 N.C. 
221. (2) But it has been held that 
the effect of the statute mentioned on 
gifts over contingent on the event 
of the first taker dying without issue 
is to make the gift over effective on 
the death of the first taker at any ~ 
time without issue regardless of the 
existence of an intervening estate. 
Patterson v. McCormick, 99 S.H. 401, 
404, 177 N.C. 448 (where, after an 
exhaustive review of the authorities, 
and in effeet overruling any decisions 
which may seem to hold otherwise 
and to ignore the statute, after citing 
cases wherein, notwithstanding in- 
tervening estates, it was held that 
the statute was applicable, the court 
said: “The act of 1837 has been con- 
strued by this court . - andiin 
every case . . . it has uniformly 
been held that ‘dying without heirs or 
issue’ upon which a limitation takes 
effect is referable to the death of the 
fee without issue living at the time 
of his death, and not to any 
intermediate period’); Kirkman v. 
Smith; 796 S:B.951,) Lib NiCr bio: 


{e] In England and Canada (1) it 
was laid down as a general rule that, 
where there is a gift for life with a 
remainder and a provision for a gift 
over in case the remainderman die 
without issue, the death referred to 
is, in the absence of a contrary intent, 
referable either to the period of dis- 
tribution, being the death of the life 
tenant, or to any point of time either 
before or after that period. Edwards 
v. Edwards, 15 Beav. 357, 51 Reprint 
576. (2) But this rule has been 
criticized as being too broad by later 
cases holding that, in the absence 
of a contrary intent, it is death at any 
time that is meant regardless of a 
preceding life estate. Ingram v. Sout- 
ten, L.R. 7 H.L. 408; O’Mahoney vy. 
Burdett, L.R. 7 H.L. 388; Vanluven vy. 
Allison, 2 Ont.L. 198. (3) Neverthe- 
less, where an intent to restrict death 
to the period terminated by the death 
of the life tenant is manifested in the 
will, such intent shall be given effect. 
Olivant v. Wright, 1 Ch.D. 346; Re 
Thompson, 52 L.T.Rep.N.S. 498. (4) 
Thus, where the testatrix gave cer- 
tain property to her husband for life 
with remainder “to be divided among 
my five children share and share alike 
and if any of my children should die 
without issue then that child or chil- 
dren’s share shall be divided share 
and share alike among the children 
then living” was held to manifest an 
intent that the death without issue 
occur before the death of the life ten- 
ant. Olivant v. Wright, supra. (5) 
Similarly, where the testator devised 
a life estate to his wife with remain- 
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ant,®? or before the death of the life tenant and some | other contingeney when such contingency is speci- 


der to his sons and daughters, nam- 
ing them, “but if any of my children 
should die in my lifetime or other- 
wise’ the share of the one dying to 
go over as specified, it was held that 
the use of the quoted words by the 
testator indicated his intent that the 
death without issue should occur 
prior to the death of the life tenant 


for the gift over to be effective. Re 
Thompson, supra. 
33. Ark.——Harrington v. Cooper, 


189 S.W. 667, 126 Ark. 53. 


Conn.—Mahoney v. Mahoney, 120 A. 
342; 98 Conn. 525. 


Ga.—Starnes v. Sanders, 108 S.E. 37, 
151 Ga. 632; Satterfield v. Tate, 64 S. 
BE, 60, 132 Ga. 256. 


Tll.— Baird v. Garman, 182 N.B. 739, 
349 Ill. 597; Johnson v. Boland, 175 
N.E. 794, 343 Ill. 552; Risser v. Ayers, 
137 N.E. 851, 306 Ill, 293; Romer vy. 
Romer, 133 N.E. 257, 300 Ill. 335; 
Morris v. Phillips, 122 N.E. 831, 287 
Ill. 6383; Fulwiler v. McClun, 120 N. 
E. 458, 285 Il]. 174; Welch v. Crowe, 
115 N.E. 859, 278 Ill. 244; Lachen- 
myer v. Gehlbach, 107 N.E. 202, 266 
PILLS: 


Ind.—Cain v. Robertson, 61 N.E. 26, 
27 Ind.App. 198. 


Ky.—Rankin v. Rankin, 12 S.W.(2d) 
319, 227 Ky. 169; Weber v. Schroeder, 
291 S.W. 739, 218 Ky. 442; Ensminger 
v. Grimes, 257 Sew.’ 19; 201 Ky. 494; 
Bonner v. Wedekind, 237 S.W. 394, 193 
Ky. 743; Hill v. Bridges, 231° Siw. 
30, 191 Ky. 639; Eakins v. Hakins, 229 
S.w. 1SO0-T9L Ky. 61; Frey v. Soper, 
2138 S.W. 546; Spacey v. Close, 212 S. 
W. 127, 184 Ky. 523; Baker v. Thom- 
as, 189 SW. 215, 172 Ky. 334; White 
v. White’s Guardian, 182 S.'w. 942, 
168 Ky. 752; Jewell v. White, 179 S. 
W. 212, 166 Ky. 325; Wilson v. Wil- 
son, 152 S.W. 770, 151 Ky. 635; Brad- 
shaw v. Williams, 130 S.W. 985, 140 
Ky. 160; Reuling’s Ex’x v. Reuling, 
126 S.W. 151, 137 Ky. 637; Garrard v. 
Kendall, 121 S.W. 997; Lewis v. Shrop- 
shire, 68 S.W. 426, 24 Ky.L. 331; Ault- 
man Co. v. Gibson’s Guardian, 67 S. 
Wi Olmec oe Kok, w2296, 4 Wealley. Ny, 
Hanna, bt iS.wW. 570, 21 Ky.L. 450. 


N.J.—Michael v. Minchin, 101 A. 
283, 90 N.J.Law 603; Davis v. Scharf, 
NOES WAS ARO GIN) N.J. Ea. 88; Freund v. 
Freund, 110 A. 449, 91 ‘N.J.Eq. 80; 
Howell v. Gifford, 53 A. 1074, 64 N.J. 
Eq. 180. 


N.Y.—Hallinan v. Skillen, 171 N.E. 
777, 253 N.Y. 550; Baer v. Hendricks, 
41 N.E. 702, 147 N.Y. 855; In re Den- 
ton, 33 Nee 482) 187 N.Y. 434; In re 
Turner’s Will, 200 N.Y.S. 476, 206 App. 
Div. 294 [mod on other grounds sub 
nom. In re Wolfe, 201 N.Y.S. 958, 207 
App.Div. 837, aff 205 N.Y.S. 712, 210 
App.Div. 221, and 147 N.E. 206, 239 
NvY. 585); Ketchum vy. Ketchum, 91 
N.Y.S. 801, 100 App.Div. 423; Coon v. 
Goon,” 78 IN. YS. 245, 38 Misc. 693; 
Matter of Odell’s Hstate, 24 N.Y.S. 
467, 3 Misc. 168, 1 Pow.Surr, 445. 


Ohio.—Pendleton v. Bowler, 11 Ohio 
Dec. (Reprint) 551, 27 Cine.L.Bul. 313. 


Pa.—Patterson v. Reed, 103 A. 735, 
260 Pa. 319; McCormick v. McElli- 
gott, 17 A. 896, 127 Pa. 230, 14 Am.S.R. 
837; Fitzwater’s Appeal, 94 Pa. 141; 
Umstead’s Appeal, 60 Pa. 365; Brown 
v. Geissler, 25 Pa.Super. 258. 


Tenn.—Meek v. Trotter, 180 S.W. 
176, 1838 Tenn. 145; Cook v. Collier, 62 
S.W. 658. 

Tex.—Flores v. DeGarza, (Commn. 
App.) 44 S.W.(2d) 909 [aff (Civ.App.) 


27 S.W.(2d) 894]. 


Wis.—In re Korn’s Will, 107 N.W. 
659, 128 Wis. 428. 


“Tt has long been the settled rule 
; that, where an estate is de- 
vised to one for life with remainder 
to another, with the further provision 
that, if the remainderman should die 
without children or issue, then to a 
third person, the words ‘dying with- 
out children or issue’ have reference 
to the death of the remainderman be- 
fore the termination of the life es- 
tate.’ Eakins v. HBakins, 229 S.W. 
LO; W1Si, LO Kyi Ole 


“The accepted rule of construction 
of wills is where a limita- 
tion over upon failure of issue at the 
death of the devisee is incident to a 
devise of a remainder upon the termi- 
nation of a life estate, to refer the 
limitation clause to the event of the 
death of the devisee before the death 
of the life tenant, unless there are 
indications in the will of a contrary 
intent.” Davis v. Scharf, 133 A. 197, 
198, 99 N.J.Eq. 88, 


“Where an estate is devised to one 
for life with remainder to another 
and if the remainderman die without 
issue then to a third person, the 
rule is that the words ‘dying without 
children or issue’ are restricted to the 
death of the remainderman before the 
termination of the particular estate.” 
Harvey v. Bell, 81 S.W. 671, 674, 118 
Ky. 521, 26 Ky.L. 381 [quot Bonner 
v. Wedekind, 23%. S.W. 394, 396, 193 
Ky. 743]. 


“Tf there is a particular estate 
preceding the gift over, the latter will 
take effect if the contingency hap- 
pens at any time during the existence 
of the particular estate, and in such 
case a death without children sur- 
viving refers to death before the 
death of the life tenant unless the 
will shows that the testator intended 
to refer to a later date.” Risser 
Bosra 137 N.E. 851, 858, 306 Ill. 


“When a gift over is preceded by a 
particular estate, the gift over will 
usually take effect if the contingency 
happens at any time during the period 
of the particular estate, and in such 
case death without issue means death 
before the death of the life tenant un- 
less the will shows the testator in- 
tended to refer to a later date than 
the termination of the life estate.” 
aaeiae Crowe, 115 N.E. 859, 860, 278 
Ill. 244. 


[a] Bule applied.—(1) Where a 
testator gave his wife the income for 
life of his estate, and directed that 
after her devise all property should 
go to his children in equal shares, and 
in case one of them should die with- 
out issue his or her share to be divid- 
ed equally among the others, it was 
held that where the testator’s child 
who survived the testator and died 
without issue after death of the life 
tenant the gift over became ineffec- 
tive since the provision for a limita- 
tion over in case of death without is- 
sue had reference to a death occurring 
before termination of the life estate. 
Freund v. Freund, 110 A. 449, 91 N.J. 
Eq. 80. (2) Under a will giving the 
testator’s widow a life estate with re- 
mainder to a daughter, and providing 
that, if the daughter should die child- 
less, the whole should be equally di- 
vided among the testator’s other chil- 
dren, the devise over was operative 
only in the event of the death of the 
daughter without leaving a child be- 
fore her mother’s death. Harrington 


v. Cooper, 189 S.W. 667, 126 Ark. 53. 
(3) Under a will devising the 
residuum equally between the testa- 
tor’s two daughters and the entire 
residuum over if either died before 
the death of testator or his widow, 
without children surviving, the gift 
over was ineffective where one daugh~- 
ter survived the widow while the 
other daughter died before the wid- 
ow’s death leaving a child, who sur- 
vived the widow. Mahoney v. Ma- 
honey, 120 A. 342, 98 Conn. 525. (4) 
Under a will devising land to a grand- 
child after the death of a life tenant, 
and providing that, if any of the 
grandchildren died without bodily 
heirs, the property devised to such 
grandchild should go over, the gift 
over was effective where the remain- 
derman suryived the testator but pre- 
deceased the life tenant. Starnes v. 
Sanders, 108 S.E. 37%, 151 Ga. 632. (5) 
Where a will, after devising lands to 
two named persons for the life of one 
of them with a remainder over to the 
other, provided for a gift over in the 
event that they should both die 
leaving no child, children, or grand- 
children, it was held that, on the 
death of the remainderman without 
a child, children, or grandchild during 
the lifetime of the life tenant, the gift 
over became effective as to the share 
of the deceased remainderman. Sat- 
terfield v. Tate, 64 S.E. 60, 132 Ga. 256. 
(6) Where a will devised property 
to one for life, and on her death to 
her daughter, with remainder over to 
another if the daughter should die 
without then having living children, 
the reference to the daughter’s death 
without issue, it was held, meant her 
death during the life of the life ten- 
ant. Fulwiler v. McClun, 120 N.E. 
458,285 Tike 174... «(7)_1cA wilt land 
coGcicils devising lands to the testa- 
trix’ husband for life and then to her 
nephew, but if he should die without 
children over to others, the limita- 
tion over was held to be operative 
only on the nephew’s death without 
children before the death of the life 
tenant. Baker v. Thomas, 189 S.W. 
215, 172 Ky..334. (8) Under a will 
providing that the testator’s wife 
should have his personalty and the 
full use of his realty, and absolutely 
his personal estate, and, should she 
marry, that she should have her dis- 
tributable part of the land, and the 
balance be equally divided between 
the children, and where there was a 
clause in the will providing that, if 
any of the testator’s children died 
without issue and unmarried, the in- 
terest of such deceased child shall 
pass to the other living children and 
their representatives, the provision for 
limitation over to the grandchildren 
was held to be applicable only in case 
of the death of a child of the testator 
in the lifetime of the wife, the life 
tenant. Hill v. Bridges, 231 S.W. 30, 
191 Ky. 689. (9) Where a will gave 
the testator’s widow an estate for life 
with remainder to another, but pro- 
viding, that, if the remainderman die 
without lawful issue surviving, then 
the estate was to go to others, the 
words ‘dying without issue’ were 
held to be limited to the death of the 
remainderman without issue during 
the lifetime of the life tenant. Bon- 
ner v. Wedekind, 237 S.W. 394, 198 Ky. 
743. (10) Under a will ‘devising 
property to one in trust for the sole 
and separate use of another during 
her natural life, and at her death to 
a named remainderman free of trust, 
but, should the remainderman die 
without issue, the property to go to 
others, it was held that the death 
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fied by the testator,?* unless there are words in the 
will which show that the testator intended to refer 
to a death occurring before his decease,*® or at a later 
date than the termination of the particular estate,?® 
or at any time.*? There is also authority, however, to 
the effect that while a gift over on the death of a 


without issue referred to was a death 
occurring during the life of the life 
tenant. Ensminger v. Grimes, 257 S. 
W. 19, 201 Ky. 494. (11) Where a 
will gave the testatrix’ husband her 
property for life, and provided that 
upon his death it should be divided 
equally among her daughters, and if 
any of them should die without chil- 
dren their part should go over, it was 
held that the provision as to “death 
without children” referred to death 
before the life tenant died. Garrard 
v. Kendall, (Ky.) 121 S.W. 997. (12) 
Where the testatrix devised certain 
property to her daughter for life, with 
remainder over to her bodily heirs, 
and in case she should die without 
bodily heirs over as specified, it was 
held that the death on which the 
gift over @epended was one occurring 
during the period of the life estate. 
Weber v. Schroeder, 291 S.W. 739, 218 
Ky. 442. 


[b] In South Carolina (1) where a 
testator, in giving a remainder after 
an estate for life, uses one set of 
expressions denoting that the remain- 
derman is to take an absolute estate 
and another set of expressions limit- 
ing him to an estate for life with re- 
mainder to his issue, the apparent 
repugnance is reconciled by restrict- 
ing the dying without issue to the 
lifetime of the tenant for life, thus 
permitting every part of the will to 
have its proper effect. Blum v. Evans, 
10 S.C. 56; Vidal v. Verdier, 17 $.C.Eq. 
402. (2) In other cases providing 
for a gift over on the death of a re- 
mainderman without issue, the death 
referred to is the death of the re- 
mainderman without issue at any 
time. Bischoff v. Atlantic Realty Co., 
78 S.E. 988, 95 S.C. 276; Marshall v. 
Marshall, 20. S.E. 298, 42 S.C. 436; 
Yates v. Mitchell, 18 S.C.Eq. 265. (3) 
Nevertheless the intent of the testa- 
tor to restrict the death without issue 
to a death occurring before the termi- 
nation of the life estate may be mani- 
fested by appropriate language in the 


will. Dillard v. Dillard, 78 S.B. 1037, 
95 S.C. 86 [aff 80 S.E. 849]; Dehay v. 
Porcher, 18 S.C.Eq. 266. (4) Thus, 


where a testator, after devising his 
property to his wife for life or during 
her widowhood, devised the residue of 
his property to his two daughters, 
naming them, to be equally divided 
between them, and to their issue, 
but in case of the death of either 
daughter then over, “as subject to 
division between them,” it was held 
that the quoted words manifested a 
plain intent that the testator meant 
to restrict the death without issue to 
a death during the lifetime of the life 
tenant. Dehay v. Porcher, supra. (5) 
The expression, “if not living,’ in the 
provision of the will of one having 
children by two wives, the three 
youngest by his second wife, giving 
property to her for life, it at her 
death to be sold and equally divided 
between “my three youngest children, 
if living, if not living, then to go 
back to my estate,” was held to have 
- reference to the death of the young- 
est children collectively, prior to the 
death of the life tenant. Dillard v. 
Dillard, supra. 


[c] Leading case.—Harvey v. Bell, 
81 S.W. 671, 118 Ky. 521, 26 Ky.L. 381. 
See Bonner v. Wedekind, 237 S.W. 394, 
193 Ky. 743 (stating that ‘it will be 
unnecessary to go further back than 
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the leading case of Harvey v. Bell,” 
supra, to determine when death with- 
out issue must occur for a gift over to 
be effective when there is an inter- 
vening life estate). See also Baker 
v. Thomas, 189 S.W. 215, 172 Ky. 334, 
335 (which, in considering when death 
must occur for a gift over after a re- 
mainder preceded by a life estate to 
be effective, said: “If there ever was 
any confusion in Kentucky about this 
principle of law, it was put at rest 
in the case of Harvey v. Bell,” supra). 


34. See cases infra this note. 


[a] Before death of life tenant 
and time remaindermen attain speci- 
fied age.—A devise over in case of 
the death of either of two grandsons 
to whom property was devised, sub- 
ject to a life estate in the testator’s 
wife, and a postponement of the de- 
vise to the grandsons until both at- 
tained majority, was held to refer to 
the death of either grandson prior to 
the death of the life tenant and the 
time the younger grandchild should 
attain majority. Welch v. Crowe, 115 
N.E. 859, 278 Ill. 244. 


[b] Before death or remarriage of 
life tenant.—(1) Where the testa- 
tor’s widow was given the use of his 
real estate so long as she remained a 
widow, and if she married or died 
the residue was to be divided equally 
between a son and a daughter, and if 
either or both of them should die 
without lawful issue the _ portion 
which would have gone to decedent 
should go over, and the widow in fact 
died, and said son died after the 
mother, and without issue, although 
he had issue who died before the tes- 
tator’s death, it was held that the 
provision for the gift over had refer- 
ence to a’ death prior to the death 
or remarriage of testator’s widow. 
Prettyman v. Marcy, 205 Ill.App. 222. 
(2) A will whereby the testator gave 
all his property to his wife for life, 
or during widowhood, and the re- 
mainder to his children in equal 
shares, and directed that, on the death 
of any child without lawful issue, his 
share should go over, it was held that 
the death referred to was one occur- 
ring before the death of the testator’s 
widow. Hohnbach v. Hohnbach, 139 
N.W. 731, 151 Wis. 487. 


35. Borgner v. Brown, 33 N.E. 92, 
133 Ind. 391; Burton vy. Carnahan, 78 
N.E. 682, 38 Ind.App. 612; Tarbell v. 
Smith, 101 N:-W..118, 125 Iowa 388; 
Burnam v. Suttle, 147 S.W. 3, 148 Ky. 
495. 


36. Beall v. Wilson, 143 S.W. 55, 
146 Ky. 646; Pennsylvania Land Co. 
v. Justi, 90 S.W. 279, 121 Ky. 765, 28 
Ky.L. 669, 11 Prob.Rep.Ann. 447. 


37. Duncan v. Dunean, 194 S.W. 
328,175 Ky. 253; Walton v. Bohannon, 
150 S.W. 648, 150 Ky. 486; Cooksey v. 
Hill, 50 S.W. 235, 106 Ky. 297, 20 Ky. 
L. 1873; Ambruster v. “Own Your 
Home ;Ass'n,, 12% A. 16%, 9% NeJ..ea: 
69. 


[a] Rule applied.—Under a devise 
to one for life and at her death to 
two other named persons, with a pro- 
vision that, if either of the two last- 
named persons should ‘die at any 
time’’ leaving no child, the interest of 
decedent should go over, and, if both 
die leaving no child, the interest de- 
vised to them shall go to another, 
the death without issue referred to 
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person named without issue may refer to a death oc- 
curring during the running of a preceding life estate 
but that a will shall be so construed only where the 
intent of the testator appears to require such con- 
struction,?® and there is also authority to the effect 
that in every case it is the intention of the testator 


is not limited to the lifetime of the 
life tenant, but may be any time 
thereafter. Walton v. Bohannon, 150 
S.W. 648,/150 Ky. 486. 


{[b] Slight indication of contrary 
inteut as rendering general ruie in- 
applicable.—‘‘An indication of a con- 
trary intention, though it be slight, 
nenders inapplicable the rule that 
a limitation over of a remainder upon 
death and default of issue imports 
such death and default during the 
life of the particular estate.’ Am- 
bruster v. “Own Your Home” Ass’n, 
127 A. 167, 168, 97 N.J.Eq. 69. 


88. Christian v. Taylor, fae Xx. 


C. 7738; In re Brailsford, [1916 Ch. 
pont In re ‘Roberts, [1916], 2 Ch. 
42. 

[a] Ilustrations.—(1) Where a 


testator by his will gave all his prop- 
erty, real and personal, to his wife 
for life and after her death, to his 
son specific real estate and £100, and 
also gave to trustees £1,000 secured on 
mortgage in trust for a daughter, 
naming her, and devised to the same 
trustees certain real estate in trust 
for two other daughters, as tenants 
in common in equal shares; and it 
was provided further that if any of 
his said daughters or son should die 
without leaving legal issue her, their, 
or his share should be divided equally 
between the survivor or survivors 
of him or her or them so dying with- 
out leaving legal issue, share and 
share alike, as tenants in common it 
was held that the gift over did not 
extend to the case of death after the 
lifetime of the widow. In re Roberts, 
[1916] 2 Ch. 42. (2) Where a testa- 
tor gave real estate on trusts for the 
benefit of his wife and his son, nam- 
ing him, during the life or widowhood 
of the wife, and from and after her 
death or second marriage devised the 
property to the named son, his heirs 
and assigns, and provided further 
that in case of the death of the son 
without jleaving lawful issue him 
surviving, and in case of his death 
leaving lawful issue him surviving, 
the testator gave the property over 
to other persons, it was held that 
under the words of limitation in the 
gift over, when coupled with the al- 
ternative gifts over in every event, 
the gifts over must be restricted to 
the life or widowhood of the testator’s 
wife. In re Brailsford, [1916] 2 Ch. 
536. (3) Where a testator by his 
will left all his property to his wife 
for life, and after her death gave the | 
whole of his landed property to his 
seven children, upon an elaborate and 
carefully considered scheme of di- 
vision ‘for their absolute use and 
benefit,” and provided further that 
“In the event of any or either of my 
said children dying without lawful 
issue his her or their share or shares 
shall be divided equally among the 
survivors or survivor’ where all the 
children survived the tenant for life, 
four sons died unmarried and in- 
testate, one daughter died intestate 
leaving her husband and two children 
surviving, one daughter died intestate 
and without issue, leaving her hus- 
band surviving it was held, that there 
were indications in the will sufficient 
to restrict the operation of the clause 
to the death of devisees in the life- 
time of the tenant for life. Christian 
vi Taylor, [1926] A:G2 2273: 
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as derived from the will and surrounding circum- 
stances alone that is to be regarded where there is a 
Of course, where 
the testator by appropriate words in his will indi- 
cates the intent that the death without issue referred 
to is one occurring prior to the termination of a pre- 
ceding life estate, rather than to the time of his own 
death, his intention shall be effectuated.*° 


gift after an estate in remainder.*® 


[§ 1334] (e) Before Attaining 


Although a gift over the death of a person named 


39. In re Carothers’ Estate, 119 P. 
926, 161 Cal. 588. 


[a] Rule applied.—Where a will, 
after providing for a life estate in 
certain real estate in favor of the tes- 
tator’s wife with a limitation over to 
a named brother of the testator, and 
further provided that if the named 
brother should die without issue the 
devise to him should go over to an- 
other named brother, it was held that, 
in view of the fact that at the time 
the will was executed the first-named 
brother was forty-two years of age 
and unmarried must have been con- 
templated by the testator to have a 
bearing on the possibility of such 
brother marrying and the birth of 
children to him, the provision must, 
therefore, be construed as one to 
preserve the property to the testator’s 
wife or her children in case the first- 
named brother left no issue rather 
than to avoid a lapse if the first- 
named brother died before the testa- 
tor’s wife, and accordingly refers to 
the death of such first-named brother 
of the testator at any time. In re 
Carothers’ Estate, 119 P. 926, 161 Cal. 
588. 


[b] Intention of testator as de- 
rived from and circumstances 
sole test.—After adverting to an ir- 
reconcilable conflict in the authorities 
as to whether the words relating to 
death without issue relate to the time 
of the testator’s death or to the time 
of actual possession where there is a 
postponement thereof by reason of an 
intervening particular estate, it has 
been said: “A reading of the cases 
cited rather leads to the conclusion 
that, after all that may be said, the 
only rule truly applicable to such ex- 
pressions is that the intention of the 
testator is the primary object of 
search, and that it is to be ascertained 
by considering the whole will in con- 
nection with the nature and charac- 
ter of the testator’s estate and the 
part of it affected, and such of the 
surrounding circumstances known to 
him as may tend to illustrate his 
meaning. If ali these indicate that 
the reference is to a death without is- 
sue before some particular time or 
event, effect must be given to the 
will accordingly. If, on the contrary, 
they show an intention that death at 
any time was to bring about the re- 
sult stated, then that effect must be 
given to the words. If there is noth- 
ing to indicate sither, then the ordi- 
nary meaning of the words is that the 
reference is to death at any time it 
may occur, and that the happening or 
not happening of the contingency is 
to determine the result. Nearly all 
of the cases cited fall within one or 
the other of the first two of the al- 
ternatives just stated, and they were, 
for the most part, really decided in 
that way; but in some of them the de- 
cision is reached by the arbitrary ap- 
plication of what was considered the 
correct rule of construction. This 
would probably account for much of 
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before attaining a certain age and without issue has 
been held to contemplate a death occurring after as 
well as before that of the testator,** in accordance 
with the rule that a gift over on death without is- 
sue shall be construed to have reference to a death 
occurring prior to the period of distribution when the 
time for such is set out in the will,** the death re- 
ferred to in provisions for gifts over on death with- 


out issue before reaching a specified age is generally 


Certain Age.‘ 


the conflict.”” In re Carothers’ Estate, 
119 P: 926, 929; 161 Cal. 588. 


{c] Statute inapplicable. — Civ. 
Code § 1336, providing that ‘‘words 
in a will referring to death or sur- 
vivorship simply relate to the time 
of the testator’s death unless posses- 
sion is actually postponed, when they 
must be referred to the time of pos- 
session,’ has no application to the 
construction of a will containing 
words of limitation upon a death 
coupled with a contingency such as 
dying without issue, this not being 
death “simply.” In re Carothers’ Hs- 
tate, 119 P. 926, 161 Cal. 588. 


40. Winter v. Dibble, 95 N.E. 1093, 
251 Ill. 200; In re Field’s Estate, 143 
A. 280, 101 Vt. 242. 


41. Whether definite or indefinite 
failure of issue is meant by provision 
for gift over on death without issue 
before attaining certain age see supra 
Sas, 


42. Britton v. Thornton, 
291,112 U.S. 526, 28 L.Ed: 816. 


[a] Rule applied.—Where the tes- 
tator provided for a gift over in case 
a grandchild named as a primary 
beneficiary should die in her minority 
and without lawful issue was good 
notwithstanding the grandchild 
named survived the testator. Britton 
v. Thornton, 5 S.Ct.'291, 112 U.S. 526, 
28 L.Hd. 816. 


5 S.Ct. 


43. See supra § 1333. 
44. I1l—Huff v. Browning, 96 Ill. 
App. 612. 


Ky.—Howard v. Howard’s Trustee, 
280 S.W. 156, 212 Ky. 847; Edmunds 
v. Bronaugh, 270 S.W. 828, 208 Ky. 
226; Linton v. Hail, 258 S.W. 111, 
201 Ky. 698; Orem v. Campbell, 194 
SoW2.) eLh3,. Co, Wey) 210 Cassity Vv. 
Riley, 165) 'S: WwW. 67937158 (Ky, 5.075 
Jones v. Moore, 28 S.W. 659, 96 Ky. 
273, 16 Ky.L. 561; Thackston v. Wat- 
son, 1 S.W. 398,84 Ky. 206, 8 Ky.L. 
193; Dulaney y. Dulaney, 79 S.W. 195, 
25 Ky.L. 1659; Kephart v. Hieatt, 78 
S.W. 425, 25 Ky.L. 1602; Crofoot v. 
Duvall, 3 Ky.L. 541. 


Md.—Clagett v. Bowie, 100 A. 635, 
130 Md. 487; Gerting v. Wells, 59 A. 
177, 100 Md. 93: 


Mass.—Donnell v. Newburyport 
Homeopathic Hospital, 60 N.E. 482, 
179 Mass. 187. Compare Dorr vy. 
Johnson, 49 N.E. 919, 170 Mass. 540 
(where the first taker died without 
issue before the age specified it was 
heid that the gift over became effec- 
tive whether “issue” be construed to 
denote definite or indefinite failure). 


Mo.—Union Trust Co. of St. Louis 
v. Curby, 164 S.W. 485, 255 Mo. 393. 


N.J.—Keepers v. Fidelity Title, etc., 
Co., 28 A. 585, 56 N.J.Law 302, 44 Am. 
S.R. 397, 223°, ReAl) 184.) \Shimersy, 
Shimer’s Ex’rs, 24 A. 385, 50 N.J.Eq. 
300; Shreve v. MacCrellish, 46 A. 581, 
60 N.J.Hq. 198. See Woolsey v. Wool- 
sey, 85 A. 595, 81 N.J.Eq. 54 (where 


construed to mean a death restricted to the period 
‘before arrival at the age specified,** to aid which the 


the first taker died without issue be- 
fore attaining the age specified). 


Nivea Colby), Vi... DOLY,,,. Do INE eee 
158 N.Y. 323, 4 Prob.Rep.Ann. 427; 
Horton v. Horton, 177 N.Y.S. 857, 107 
Mise. 685; Duncklee v. Butler, 56 N. 
Y.S. 329, 25: Misc. 680 [mod on other 
grounds 56 N.Y.S. 491, 38 App.Div. 
99]. 


N.C.—Bell v. Keesler, 95 S.E. 881, 
175 N.C. 525; Ham v. Ham, 84 S.E. 
810, 168 N.C. 486, Ann.Cas.1917C 301. 


Ohio.—Fetterman v. Bingham, 152 
N.E. 10, 115 OhioSt. 35; Persinger y. 
Britton, 10 OhioApp. 164; Cotley v. 
Arthur, 23 OhioN.P.N.S. 513. 


Pa.—In re Jackson’s Estate, 58 A. 
890, 209 Pa. 520; McCullough v. Fen- 
ton, 65 Pa. 418; In re Sheetz’s Will, 
38 Serg.&R. 487 note. 


R.I.—Bailey v. Hawkins, 27 A. 512, 
29 A%65,-18 Rel. 573. 


S.C.—-Carr v. Jeannerett, 13 S.C.L. 
66; Shaw v. Monefeldt, 27 S.C.Eq. 240; 
Chaplin v. Turner, 19 S.C.Eq. 136. 


Tenn.—McNish v. Bryan, 2 Tenn. 
Civ.A. 443. 


Eng.—Malcolm vy. Malcolm, 21 
Beay. 225, 52 Reprint 845; Glover v. 
Monekton, 3 Bing. 13, 11 Cate 
130 Reprint 418; Scott v. Chamber- 
layne, 8 Ves.Jr. 302, 30 Reprint 1022. 


Fe Re Sasa lc se v. Stokes, 26 GrantCh. 


fal Reason for rule—This con- 
struction is necessary to save the in- 
heritance to the child or children of 
the first taker and thus effectuates 
the intention of the testator. Ham vy. 
Ham, 84 S.E. 840, 168 N.C. 486, Ann. 
Cas.1917C 301. 


[b] Rule applied.—(1) Where the 
testatrix aged seventy-two years, 
gave certain realty, one-half to a 
nephew and one-half to a great-neph- 
ew aged thirteen years, “unless he 
dies before 21 or without family,” 
in which case his share was to go 
to another great-nephew, the devise 
over to the second great-nephew be- 
came ineffective when the first great- 
nephew reached twenty-one although 
then without issue. Horton v. Hor- 
ton, 177 N.Y.S. 857, 107 Mise. 685. (2) 
Where the testator provided that on 
the death of his daughter, named as 
first taker, without issue before a boy 
named should reach the age of twen- 
ty-one, the property devised to the 
daughter should go over, it was held 
that the testator contemplated that 
the death referred to would occur pri- 
or to the time the boy named should 
attain majority... Fetterman y. Bing- 
ham, 152 N.H. 10, 115 OhioSt. 35. 


[c]. Happening of contingency 
heid limitation on, rather than con- 
dition precedent to, gift over.— Where 
a will provided for a gift over in the 
event that the testator’s daughter had 
children and that they die before 
reaching maturity it was held that 
the birth of such children and their 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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word “or” may be construed as “and.”45 However, 
where the will indicates that the death of the first 
taker without issue subsequent to attaining the age 
specified is contemplated, the testator’s intent should 
be effectuated.4® Under the rule that a gift over on 
death and another contingency when preceded by a 
particular estate refers to a death oecurring during 
the period of the particular estate,*7 where a tes- 
tator, after providing for a life estate in his wife, 
provided further that after her death his two grand- 
children, naming them, should have the income of 
certain property until the younger one should come 
of age, when they were to take a fee simple, and 
should either die without issue the property should 
go over to the survivor, it was held that the death 
referred to was one occurring during the period of 
‘the intervening estates or prior to the time that the 
younger son attained majority.48 A gift over on 
the death of a person named as a primary devisee, 
without issue and before reaching a certain age, is, 
of course, defeated by the death of the person nam- 
ed before attaining the age specified by the will and 
leaving no issue surviving.*? 


[§ 1335] (f) Intestate. In accordance with the 
rule that, for a gift over to be effective when it de- 
pends upon death and some other contingency, both 
events must take place as specified,®® a gift over 


death before reaching maturity was 
not a condition to the right of the 
devisee over taking, but his interest 
was rather subject to a limitation by 
which it could not vest in possession 
if such children were born and at- 
tained majority. Jassey v. Brown, 47 


jority, 
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ing without descendants” did not re- 
fer to the devisee’s death before ma- 
in view of the safeguards 
thrown about investment of the es- 
tate thereafter for the benefit of con- 
tingent remaindermen. 
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on the death of the first taker leaving no issue and 
intestate ‘is ineffective when the first taker dies leay- 
ing a will but without issue.*! 


[§ 1336] (g) Before Death of Named Person. A 
gift over in case of the death without issue of a 
named person during the lifetime of another named 
person refers, of course, to a death occurring during 
the period named.®? 


[§ 1337] ce. Death Coupled with Contingency of 
Marriage.°> Although a gift over upon the death 
of a beneficiary unmarried as a general rule will take 
effect upon the happening of both of such contingen- 
cies whether before or after the testator’s death ;°* 
where such appears to be the intent of testator the 
gift over may become effective on the occurrence of 
either of two contingencies specified.°> Moreover, 
where jsuch is the testator’s manifest intention, such 
gift will take effect only on the event of the bene- 
ficilary dying unmarried in the lifetime of the tes- 
tator,°® and a provision for a gift over in case the 
first taker die leaving a wife refers to a death: dur- 
ing the lifetime of the testator.°7 Nevertheless, a 
gift over in ease the first taker should not marry has 
been held to refer not only to marriage during the 
life of the testator but also to marriage occurring at 
any time during the lifetime of the first taker.** 


is not controlling to the extent of 
divesting a gift over on her death. 
Ben ag Beckman, 139 A. 803, 102 N.J. 
dq. . 


55. McKee v. McKee, 82 S.W. 451, 


Laughlin v.|o¢6 Ky.L. 736. 


S.E. 350, 119 Ga. 758. 


[d] Happening of contingency to 
two or more beneficiaries.—(1) Where 
there was a devise to the testator’s 
designated sons with a gift over in 
case any of them should die before 
they arrived at the age of twenty-one 
years or without a legal heir, it was 
held that the gift over was ineffective 
on the happening of either contingen- 
cy. Parker v. Parker, 5 Metc. (Mass.) 
134. (2) A devise to the testator’s 
sons, and, should either die before 
attaining majority or without chil- 
dren, his share should go to the oth- 
er, the devise over as to each son be- 
came ineffective on his attaining ma- 
jority. Ham v. Ham, 84 S.E. 810, 168 
N.C. 486, Ann.Cas.1917C 301. (3) Gen- 
erally see infra § 1339. 


45. Ga.—Tennell v. Ford, 30 Ga. 
707. 

Ky.—Orem v. Campbell, 
118, 175 Ky. 210. 

N.J.—-Shreve v. MacCrellish, 46 A. 
581, 60 N.J.Eq. 198. 

N.Y.—Jackson v, Blanshan, 6 Johns. 
54, 5 Am.D. 188. 

N.C.—Ham v. Ham, 84 S.E. 810, 168 
N.C. 486, Ann.Cas.1917C 301. 

Ohio.—Persinger v. Britton, 10 Ohio 
App. i164. 

Pa.—-Menoher’s Estate, 18 Pa.Super. 
335. 

s.c.—Munro v. Holmes, 3 S.C.L. 319. 

Eng.—Bentley v. Meech, 25 Beav. 
197, 53 Reprint 611; Morris v. Mor- 
ris, 17 Beav. 198, 51 Reprint 1009; 
Miles v. Dyer, 5 Sim. 435, 9 Eng.Ch. 
435, 58 Reprint 400, 8 Sim. 330, 8 Eng. 
Ch. 330, 59 Reprint 131. 

46. Laughlin v. Neely’s Ex’x, 4 S. 
W.(2d) 690, 2238 Ky. 656. 

[a] Rule applied.—The words ‘‘dy- 


194 Siw, 


DE CIevs Exx’x, 4 S.W.(2d) 690, 223 Ky. 


47. See supra § 1333. 


48. Welch v. Crowe, 115 N.E. 859, 
278 Ill. 244. 


49. Britton v. Thornton, 
291, 112 U.S. 526, 28 L.Ed. 816. 


5 S.Ct. 


50. See supra § 1326. 
51. Bradford v. Heighe, 163 A. 210, 
163 Md. 361; Backus v. Presbyterian 


Association, 25 A. 856, 77 Md. 50. 


52. Davis v. McKown, 160 A. 458, 
131 Me. 203. 


[a] Rule applied.—Where the tes- 
tator provided for a gift over in case 
his daughter, naming her, died with- 
out issue before the death of the tes- 
tator’s wife, the gift over was inef- 
fective where the daughter survived 
the wife. Davis v. McKown, 160 A. 
458, 131 Me. 203. 


53. Walidity and construction of 
marriage as condition of gifts under 
wills generally see infra § 1770. 


“Unmarried” defined generally see 
66 C.J. p. 50. 


54. D.C.—Cruit v. Owen, 25 App. 
D.C. 514 [aff 27 S.Ct. 71, 203 U.S. 368, 
51 L.Hd. 227]. 


Iowa.—Opel v. Shoup, 69 N.W. 560, 
100 Iowa 407, 37 L.R.A. 583. 


“2 Ni Y.—Barris) v. Strodl, 10) Noy:s. 
859, 57 Hun 592 [aff 30 N.B. 962, 132 
IN You iso2 ls 


en v. Johnson, 63 N.C. 
381. 


Pa.—In re Klapp’s Hstate, 48 A. 809, 
iG) 12%) eal, 


Eng.—In re Chant, [1900] 2 Ch. 345. 


[a] That gift over might have 
been defeated by marriage of first 
taker does not divest gift over.—A 
possibility of the widow’s life inter- 
est, terminating by her remarriage, 


f [a] Rule applied.—(1) A _ provi- 
sion for a gift over at the death of a 
named person as the widow of an- 
other named person or upon her re- 
marriage may take effect upon either 
her death as such widow or on her 
remarriage, whichever should first oc- 
cur. McKee v. McKee, 82 S.W. 451, 
26 Ky.L. 736. (2) Where the testator 
gave property to his wife “while she 
remains my widow, should she re- 
marry” over as directed, it was held 
that the gift over was conditioned on 
either the death or remarriage of the 
widow. In re Schriever’s Estate, 160 
N.Y.S. 937, 174 App.Div. 113 [aff 155 
N.Y.S. 826, 91 Misc. 656, and mod on 
other grounds (1917) 116 N.E. 995, 221 
N.Y. 268]. (3) Where a will gave 
property to the testator’s wife for 
life and if she remains single “over 
as directed,” and “if she marries be- 
fore” a specified time over as direct- 
ed, it was held that, where she did 
not remarry, the second gift over be- 
came effective at her death. Myles vy. 
Myles, 47 N.B. 195. (4) In a will pro- 
viding for a gift over in case of the 
death or remarriage of a named per- 
son, the gift over is effective on the 
remarriage of the person named. 
Fletcher v. Hoblitzell, 58 A. 672, 209 
IPab mooie 


56. Cooper v. Leaman, 61 A. 1106, 
212 Pa. 564; Jackson’s Estate, 36 A. 
156, 179 Pa. 77; . Mitchell v. Pitts- 
pape: etc., Ry. Co., 31 A. 67, 165 Pa. 


Distinguished from cases where 
gift over in case first taker does not 
marry see infra note 58. 


57. Budd’s Hst., 2 Pa.Dist. 148, 12 
Pa.Co. 476. 


58. In re Field, 28 Pa.Dist. 514. 


[a] Gift over effective on death of 
first taker without having married.— 
Under a testatrix’ will, giving her es- 
tate in trust for a niece, her heirs 
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Where, in order to give effect to the testator’s intent, 
such construction is necessary, a gift over on the 
death of 4 person unmarried may be tonstrued as 
referring to the death of the first taker without hay- 
ing a spouse living at the time of such death.°® A 
will providing for a gift over “in ease of the death 
of my daughter and my wife having remarried” was 
held to be referable to the death of the daughter at 
a time subsequent to the death of the testator.®° 
Where an estate is given for life and with a gift 
over on marriage of the life tenant, the gift over 
may be effective on the death as well as on the mar- 
riage of the first taker.°+ 


Happening of contingencies to two or more bene- 
ficiaries.°? A gift over contingent on the death or 
remarriage of several persons named may be ineffec- 
tive until the death of the survivor,®? and a gift 
over on the death of named first takers “not having 
been married” was, of course, ineffective after their 
marriage.®* At all events, a gift over in case either 
of two named first takers should die before they 
come of age or ave married was held to be ineffective 
on the occurrence of either event.®® 
the death of the first taker unmarried and on the 
contingency that the donee be then unmarried may be 
effective notwithstanding the donee had been mar- 
ried.*° 


Unmarried and without issue. Although it has 


and assigns forever, with provision 
that if the niece should not marry, 
or, being married, snould die without 
issue living at her death, the estate 
should be distributed among named 
persons, the contingency that niece 
should not marry or should die with- 


Eq. 
331]. 


[a] 


gift over 
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A gift over on’ 


U. S. of America, 164 A. 
861 [rev 160 A. 37, 110 N.J.Hq. 


Rule applied.—Under a will | Co., 
whereby the testator provided for-a 
“upon the death of either of 
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been held that a gift over on the contingency that 
the person named as first taker shall die unmarried 
and without issue may, in the absence of a contrary 
intent, be construed as if the contingency were sim- 
ply that the first taker should die without issue, °7 and 
it has been held that “unmarried,” within the mean- 
ing of such a provision for a oift over, contemplates 
that the first taker should die without ever having 
had a spouse at all, that is, never having been mar- 
ried,®§ it has also been held that, for a gift over on 
a death unmarried and without issue to be effective, 
it ig necessary that the named person die unmarried 
and that he also fail to leave surviving him either 
a wife or issue of his body to whom his share of the 
estate could pass.°® Where it is necessary to so 
do in order to effectuate the testator’s intent, in a 
provision for a gift over in the event that a emiee 
person die unmarried and without issue, “and” may 
be construed as “or.”7° In aceordance with the 
general rule,™! it has been held that a provision 
for a gift over on the death of the first taker unmar- 
ried or married without issue has reference to the 
death of the first taker whenever it should oceur.*? 


[§ 1338] d. Death before Payment of Share. A 
will providing for a gift over on the death of a nam- 
ed beneficiary before payment of his share has been 
held to refer to a death occurring before the death 
of the testator,7* although similar provisions have 


mother’s death she was a widow. In 
re Thistlethwayte, 31 Eng.L.&Eq. 547. 


67. Barber v. Pittsburgh, etc. R. 
VU 2SCty 4885166) WSs ssl an aes 
Ed. 925; Kennedy v. Arthur, 3 Ky.Op. 
466; McCullough v. Fenton, 65 Pa. 


489, 112 N.J. 


out issue was determinable, where the 
intent of the testatrix so required, 
as of the death of the niece unmar- 
ried. In re Field’s Estate, 109 A. 677, 
266 Pa. 474. 


{[b] Distinguished from cases in 
which gift over is made to depend on 
the death of the first taker unmarried. 
In re Field, 28 Pa.Dist. 514. 


59, Frail v. Carstairs, 58 N.E. 401, 
187 Il). 310, 6 Prob.Rep.Ann. 82. 


60. Wilmington Trust Co. v. Houl- 
ehan, 131 A. 529, 15 Del.Ch. 84. 


61. Putnam v. Robertson, 205 S.W. 
309, 140 Tenn. 456. 
[a] BRuie applied.—Where a will 


provided for a devise to the testator’s 
widow for life or widowhood with a 
provision that if she marry, the prop- 
erty should go over to the testator’s 
daughter, it was held that on the 
death of the widow without having 
married the gift over was neverthe- 
Jess effective. Putnam v. Robertson, 
205 S.W. 309, 140 Tenn. 456. 


62. Generally sce infra § 1338. 


63. Pratt v. Washington Mills, 119 
SEO WG.) ASGy INOS BEG 


[a] Rule applied.—Where a tes- 
tator after giving all of his property 
to his three unmarried daughters, 
naming them, goes on to provide for 
a gift over “upon the death or mar- 
riage of all of my said daughters,’’ it 
was held that the gift over could not 
take effect until the death or mar- 
riage of the last surviving daughter. 
Pratt v. Washington Mills, 119 S.E. 
766, 186 N.C. 396. 


64. Douglass y. Board of Foreign 
Missions of Presbyterian Church in 


my said daughters not having been 
married,” the gift over was ineffective 
where both of his daughters had mar- 
ried, and this notwithstanding the 
husband of one of the daughters pre- 
deceased her, since the words used 
are synonymous with “not having 
been married,” and a widow never 
dies ‘“‘not having been married.” 
Douglass v. Board of Foreign Mis- 
sions of Presbyterian Church in U. S. 
of America, 164 A. 489, 112 N.J.Eq. 
361, brev 160A. 37, 120) N-Jewigysot |. 


65. Clarke vy. Inhabitants of An- 
dover, 92 N.E. 1013, 207 Mass. 91. 


fa] Rule applied.—Under a provi- 
sion for the establishment of an asy- 
lum with the money bequeathed to 
adopted daughters, or either of them, 
on the death of either before they 
should become of age or be married, 
the gift over was not available for 
such charitable use where one of such 
daughters became of age before her 
death unmarried, and it was held in 
such case to be permissible to con- 
strue the word “Orns, nonmmeans “andre: 
when such ‘construction seemed nec- 
essary to give effect to the meaning 
of the testator. Clarke v. Inhabitants 
et Andover, 92 N.H. 1013, 207 Mass. 


66. In re Thistlethwayte, 31 Eng. 
L.&Wq. 547. 


[a] Rule applied.—Where the tes- 
tator made a bequest of a sum of 
money to his widow “as an outfit to 
answer her immediate purposes,” and 
a bequest to his daughter for the like 
purpose, at the death of her mother, 
if the daughter should be then un- 
married, it was held that the daugh- 
ter was in fact ‘unmarried’? within 
the terms of the will when at her 


418; Matlack v. Roberts, 54 Pa. 148; 
Vaughan v. Dickes, 20 Pa. 509; Bell 
v. Phyn, 7 Ves.Jr. 453, 32 Reprint 183. 


68. Maberly v. Strode, 3 Ves.Jr. 
450, 30 Reprint 1100. 


65. McCormick v. Reinberger, 234 
S.W. 300, 192 Ky. 608 


‘fa] Rule epplied—tueace a will 
giving a named son’s share to the 
testatrix’ other children if such son 
should die ‘unmarried and without 
lawful issue,” the son’s share did not 
go to the other children where he died 
married, but without lawful issue, 
since the devise over to the other 
children became effective only in case 
the son did not leave either a surviv- 
ing wife or a surviving child, the 
word ‘‘and’’ not being construed as 
“or.” McCormick v. Reinberger, 234 
- 800, 92) Keys 608. 


70. Maberly v. Strode, 
450, 30 Reprint 1100. 


38 Ves.Jr. 


71. See supra § 1326. 
Wain re Creasy [oe Oil irukverss 
7S, Kinley vy. Bent,’ 95, IN» Yo 364 


Coort v. Winder, 8 Jur. 770. 


[a] Rule applied.—(1) Where the 
testator directed that specified sums 
of money should be paid to certain 
named beneficiaries at stated inter- 
vals after the testator’s death, and 
provided further that if either of the 

named beneficiaries should die “before 
the full payment of the whole of his ~ 
or her share’ such share should be 
paid to another, it was held that the 
death referred to as the contingency 
ugon which the gift over should be- 
come effective meant a death occur- 
ring prior to that of the testator 
when the shares of the first named 
beneficiaries vested. Finley y. Bent, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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also been held to refer to a death oceurring prior to 
the time that the share of the first-named beneficiary 


is payable by the executor.7# 


[§ 1339] 4. Happening of Contingency to One or 
Where there is a 
proviso that the gift over shall take place if both 
of several beneficiaries die under certain conditions, 
the death of one only under the conditions set forth 


More of Several Beneficiaries.7> 


95 N.Y. 364. (2) A gift over of a sum 
of money provided that’ persons 
named as first takers should die be- 
fore their shares should become ‘‘due 
and payable’ was held to refer to a 
death occurring prior to that of the 


testator. Coort v. Winder, 8 Jur. 770. 
74 #=Wilks, v. Bannister, 30 Ch.D. 
512; Re Mitchell, 14 Ont.W.N. 2. 


[a] Rule applied.—(1) Where a 
testator provided for a gift over if 
either of named legatees should die 
“before the payment of any sum or 
share hereby .. . directed to be 
paid to him,” it was held that the 
death referred to is one occurring 
prior to the time that the first-named 
Jegatees become entitled to actual 
payment of the money by the execu- 
tor, in this case being one year after 
the death of the testator. Wilks v. 
Bannister, 30 Ch:D. 512." (2) A gift 
over in case any of the testator’s chil- 
dren should ‘‘die without having re- 
ceived his or her portion’ was effec- 
tive notwithstanding one of the pri- 
mary beneficiaries died prior to the 
time that such porticn was to be paid 
to him by the executors of the testa- 
tor. Re Mitchell, 14 Ont.W.N. 2. (3) 
Where a will gave to the testator’s 
wife the share she would have taken 
under the intestate laws and gave the 
residue to his four children, all mi- 
nors, the youngest only three years 
old, with provision that, should cither 
die without issue “before he or she 
shall have received his or her share 
of the estate,’ such share shall be 
divided among the survivors, made a 
special gift of land and stock, on 
which a certain value was placed, to 
the oldest son, the same to be turned 
over to him on his arriving at the age 
of twenty-one years, it to be consid- 
ered as an advance to him as part of 
his share as a residuary legatee and 
devisee, with provision that he should 
receive no further part or share till 
in the opinion of the executrix it 
should be given to-him, made testa- 
tor’s wife sole executrix without 
bond, declaring that he reposed the 
fullest confidence in her integrity and 
ability, expressed his desire that she 
maintain a home for.and support the 
children during their minority, stat- 
ing that she might use the income of 
the estate for the purpose, stated his 
desire that she should from time to 
time make advances to the children 
of parts of their several shares, but 
authorized her to hold the estate and 
make advances to the children only 
at such times and in such amounts as 
in her opinion will be for their best 
interest, stating it to be his desire 
that she shall have and exercise the 
same discretion as to the time and 
manner of distributing the estate that 
he would have if living, it was held 
that where a child died after the tes- 
tator, but before he or she had been 
put in actual possession of his or her 
share of the residuary gift, the pro- 
vision for division thereof among the 
survivors applied. Dameron y. Lan- 
yon, 138 S.W. 1, 234 Mo. 627. 

[b] As dependent on intent of tes- 
tator as manifested by will—(1) “If 
there is nothing in this will to indi- 
cate that the testator, referring to 
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the death of either of his children 
before he or she might receive his or 
her share, had in mind any other 
event than his own death, then the 
will is to be construed as meaning 
the death of a child before the death 
of the testator; but if, on reading 
the whole will, it appears that the 
testator did have in mind and was 
referring to another event, then the 
will must be construed as meaning 
death of the primary beneficiary be- 
fore the occurrence of that other 
event.” Dameron v. Lanyon, 138 S. 
W. 1, 4, 234 Mo. 627. (2) “This sub- 
ject is discussed also in Jarman on 
Wills (6th Ed.) p 746, where the au- 
thor says: ‘Executory gifts over in 
the event of the legatees dying before 
“receiving” their legacies have given 
rise to much litigation. Actual receipt 
may be delayed by so many different 
causes that the court is unwilling to 
impute to the testator an intention to 
make that a condition of thé legacy 
and thus indefinitely postpone the ab- 
solute vesting of it.’ But, in the 
course of the elaborate discussion 
which follows that statement, the au- 
thor, at page 751, says: ‘Hitherto it 
has been assumed that, if the testator 
clearly intends the legacy to be di- 
vested, unless actually received by 
the legatee, such intention will pre- 
vail.’’’ Dameron v. Lanyon, supra. 


75. Where gift over dependent on 
death and marriage see supra § 1337. 


Where gift over on contingency of 
death without issue see supra § 1332 
text and notes 25-28. 


Whether all contingencies must 
happen before gift over shall be effec- 
tive see supra § 1326. 


76. Ill.—Illinois Land, etc., Co. v. 
Bonner, 75 Ill. 315. 


Ky.—Scott v. Best, 25 S.W. 745, 15 
Ky.L. 795. 

N.J.—Platt v. Johnson, 101 A. 1035, 
87 N.J.Eq. 403; Burroughs v. Jamie- 
son, 53 A. 688, 62 N.J.Eq. 651. 


N.Y.—In re Moore’s Estate, 46 N.B. 
960, 152 N.Y. 602, 2 Prob.Rep.Ann. 
130; In re Van Wyck, 183 N.Y.S. 703, 
111 Mise. 512. 


N.C.—Clark v. Benton, 32 S.B. 556, 
124 N.C. 200; Dunning vy. Burden, 18 
S.E. 969, 114 N.C. 33; Fields v. Whit- 
field, 7 S.H. 780, 101 N.C. 305 


Pa.—Smith’s Estate, 12 Phila. ‘138. 


{a] In Porto Rico, under Civ. Code 
art. 1081, governing the acquisition 
and extinction of rights, whether or 
not a gift over shall be effective de- 
pends upon the event constituting-the 
condition of such gift so that under a 
will providing for a gift over in case 
of the death of the testator’s brother 
and sister who are named as first tak- 
ers the gift over cannot become effec- 
tive until the death of both first tak- 
ers. Ex p. Gandia, 6 PortoRico 110. 

77. %1I1l.—Merwin v. Stevenson, 246 
Ill.App. 342. 

Ky.—Struss v. Fidelity & Columbia 
Trust Co., 206 S.W. 177, 182 Ky. 106; 
Truesdell v. Darnall, 73 S.W. 755, 24 
Ky.L. 2164. 

Md.—Hooper v. Smith, 41 A. 1095, 


*By WILLIAM G. BANNON (§§ 1340-1355). 
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will not ordinarily cause the gift over to take ef- 
fect ;7® but, where it is apparent from the context of 
the will that the gift over as to the share of either 
of the beneficiaries is contingent upon the death of 
such beneficiary, it will take effect as to such benefi- 
ciary’s share upon his death alone within the condi- 
tions preseribed.** 


[§ 1340] G. Survivorship*?*—1. General 


Rules 


88 Md. 577. 


Mass.—Gardiner v. Savage, 65 N.E. 
851, 182 Mass. 521; Williams v. Joy, 
42 N.E. 552, 165 Mass. 181. 


Ne ad OOS Lon v. Beck, 34 N.J.Eq. 
N.Y.—Watts v. Ronald, 95 N.Y. 226; 
Shuler v. Shuler, 121 N.Y.S. 869, 137 
App.Div. 515 [rev 118 N.Y.S. 629, 63 
Misc. 604]. 


Pa.—In re Kennedy’s Estate, 42 A. 
459, 190 Pa. 79; Kelley v. Kelley, 37 
A.) (830; 1825 Pani. 


R.I.—Rhode Island Hospital Trust 
Co.-v. Peckham, 38 A. 1001, 20 R.I. 
832; Barney v. Arnold, 23 A. 45, 15 
B avallney (tye 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447. 


yee pauls v. Wills, L.R. 20. Eq. 
342. 


_ [a] Rule applied.—(1) A provision 
in a will for disposition of the prop- 
erty over on the “death of either one 
of my said grandsons leaving no wid- 
ow, child or children surviving him” 
was held to refer to the death of the 
grandson first dying. Merwin v. Ste- 
venson, 246 Ill.App. 342. (2) Where 
a will directed income to be paid to 
the testator’s two sisters equally dur- 
ing their lives, and provided “at the 
death of both of my said sisters her 
share is to pass to her issue, if any, 
and it is my wish that said trustee 
shall hold said estate until the death 
of both sisters, and when both shail 
die the estate shall pass to their 
heirs,’’ the income upon death of one 
sister passed to her heirs and not to 
the surviving sister, the words “death 
of both of my sisters” being read as 
“death of either of my _ sisters.” 
Struss v. Fidelity & Columbia Trust 
Co., 206 S.W. 177, 182 Ky. 106. (3) 
Where a testator directed that trus- 
tees appointed by the will should pay 
the income from certain property to 
the testator’s sons, naming them, for 
life and “at their death” the principal 
sum to be divided between the chil- 
dren of the first-named beneficiaries, 
it was held that the words “at their 
death” referred to the death of the 
testator’s sons respectively since it is 
but natural that the testator intended 
that at the death of either son his 
children should be provided for; 
moreover, the expression “at their 
death” cannot be taken literally as it 
is impossible that the testator could 
have supposed that both of his sons 
should die at the same moment. 
Wills v. Wills, L.R. 20 Eq. 342. 


[b] Survivors of class entitled to 
share of one of them dying within 
the conditions stated in the will. 
Clements v. Reese, 74 S.W. 1047, 25 
Ky.L. 221; Backus v. Baltimore City 
Presb. Assoc., 25 A. 856, 77 Md. 50; 
Mason v. Johnson, 47 Md. 347; Cook 
v. Smith, 101 Mass. 341; Ashhurst v. 
Potter, 32 A. 698, 53 N.J.Eq. 608 [aff 
37 A. 1117, 54 N.J.Eq. 699]. 


78. Cross references: 


Devolution of property on death of 
one or more of several legatees see 
infra § 2264. 
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as to Construction of Words of Survivorship. 
While, in general, words of survivorship may not be 
rejected as meaningless or repugnant,*’® the use of 
the term “surviving” has been characterized as ob- 
jectionable on the ground that it may and will make 
uncertain the person who is to take unless controlled 
by other expressions of the will,*° and it has been 
said that no certain or general rule of interpretation, 
based on the decisions, may be applied to the word 
“survivor” as used in a will.8! In determining the 
meaning of the word “survivor,” the court will en- 
deavor to discover the intention of the testator’? as 
gathered from the whole will,§* and, it has been said, 
in doing so may consider the state and condition of 
the testator’s family when the will was made** and 
may give effect to the will accordingly.*®> The word 
“survivor” and the like may refer to the one who 
shall survive®® or outlive’? another, or to the “longer 
liver” or “longest liver” of two or more,’*® but the 
word “survive” has been given what was referred 
to as the secondary meaning of “live after.’’®® While 
“survivor” does not necessarily refer to any partic- 
ular event,®® it may do so,®1 and “surviving” may 
mean living beyond some period.°? Whether or not 
the words “survivor,” “surviving,” and the like are 
to be given a literal construction depends largely 
on the intention of the testator.°*? Such words are 
given their natural, ordinary, or literal meaning 
when not explained®* or varied®® by the context, 


where there is nothing in the will requiring a con- 
trary construction,®?® or where such meaning is in 
accordance with the will as a whole.®? As sometimes 
stated, such words will be construed according to 
their usual and common acceptation unless a different 
meaning plainly appears to have been intended,°* 
or will be construed literally if no contrary intention 
appears.®® A literal construction of the word “sur- 
vivor” may be required even though such construc- 
tion results in intestacy. The burden of proof is on 
the party jseeking to do violence to the literal mean- 
ing.2 “Survivors” is, however, a flexible term* and 
it has been said that there is no magic in the word 
“survivor.”* Where a literal construction would 
effect a result contrary to the intention of the tes- 
tator as gathered from the whole will, a literal eon- 
struction is not required and should not be given.® 
The view has been taken that a gift to “survivors” 
may be given effect even though there is only one in- 
dividual who answers the description.* On the oth- 
er hand, a gift to several persons “or the survivor of 
them” may be as applicable to three or more as to 
two.? Where a gift to a certain person is dependent 
on her surviving her husband, the husband referred 
to is the person who answers that description at the 
date of the will.in the absence of the manifestation 
of a contrary intention in the will.’ 


Construction as “other” or “others.” Whether or 


Evidence as to survivorship in case 
of death in common disaster see 
Death §§ 32-305. 

“Survivor” and “survivors” in gener- 
al see 60 C.J. p 1189. 

Survivorship as indicating character 
of estate as joint or several see in- 
fra § 1651. 


Time of ascertainment of survivors 
as members of class see supra § 
1286. 


79. Ashhurst v. Potter, 32 A. 698, 
53 N.J.Eq. 608 [aff 37 A. 1117, 54 N. 
J.Eq. 699]; In re Dyckman, 245 N.Y.S. 
631, 138 Misc. 253; Columbia Trust 
Co. v. Wainwright, 166 N.Y.S. 523; 
Roundtree v. Roundtree, 2 S.E. 474, 
26 S.C. 450. See Taaffe v. Conmee, 
10 H.L.Cas. 64, 78, 11 Reprint 949 
(apparently recognizing the rule). 
Compare Newland v. Louisville & N. 
RR.) Co., Cy.) 116) Siw. 328 Cwhere, 
apparently, no particular weight was 
given to a provision as to survivor- 
ship). 


80. Graves v. Spurr, 31 S.W. 483, 
97 Ky. 651, 659, 17 Ky.L. 411. 


81. Taaffe v. Conmee, 10 H.L.Cas. 
64, 77, 11 Reprint 949. 


“T think it not possible, and I think 
it would be very dangerous, to at- 
tempt to derive from decisions any 
certain and general rule of interpre- 
tation of the word, or of the period to 
which it ought to be considered as re- 
ferring.” Taaffe v. Conmee, supra. 


82. In re Hampson’s Estate, (N.J.) 
134 A. 284; Hoover v. Gregory, 10 
Yerg. (Tenn.) 444. 


83. In re Hampson’s Hstate, (N.J.) 
134 A. 284. 


84 Hoover v. Gregory, 
(Tenn.) 444. 
25. Hoover v. Gregory, supra. 


86. In re Hampson’s Estate, (N.J.) 
134 A. 284, 285; White v. Baker, 2 
De G.F.&J. 55, 68 Eng.Ch. 43, 45 Re- 


10 Yerg. 


print 542 [dist In re Hill, 53 L.J.Ch. 
541, 543 (appeal dism 54 L.J.Ch. 595)]. 
See In re Wood, 68 Sal.J. 186. 


[a] “Not survive” a particular 
person has been construed “die in the 
lifetime of’? such person. Reed v. 
Braithwaite, L.R. 11 Eq. 514. © 


87. Bailey v. Brown, 36 A. 581, 586, 
19 R.I. 669 (referred to as primary 
meaning). 

88. Pa.—In re Barr, 2 Pa. 428, 45 
Am.D. 608. 


ape eae Ge v. Reynolds, 1 S.C.L. 


Va.—Randolph v. Wright, 81 Va. 


608. 


Eng.—Taaffe v. Conmee, 10 H.L.Cas. 
64, 11 Reprint 949. 


Hein v. Thomson, 


de 


2 Grant 


89. Bailey v. Brown, 36 A. 581, 19 
R.I. 669. 


90. In re Hampson’s Estate, (N.J.) 
134 A. 284; White v. Baker, 2 De 
G.F.&J. 55, 63 Hng.Ch. 48, 45 Reprint 
542; Taaffe v. Conmee, 10 H.L.Cas. 
64, 11 Reprint 949. See In re Wood, 68 
Sol. J. 186. 


91. In re Hill, 53 L.J.Ch. 541 [ap- 
peal dism 54 L.J.Ch. 595]. 


92. In re Benn, 29 Ch.D. 889. 


93. In re Hampsa@n’s Hstate, (N.J.) 
134° A. 284; Inderwick v. Tatchell, 
[1901] 2 Ch. 738 [aff [1903] A.C. 120]. 


94. Duryea v. Duryea, 85 Ill. 41; 
Gorham v. Betts, 5 S.W. 465, 86 Ky. 
465, 9 Ky.L. 607; Inderwick v. Tatch- 
ell; fL9087 VA. Cs 120) [afiv il 901g 2) on: 
eae v. Beckwith, 46 L.J. 


95. In re Benn, 29 Ch.D. 839. 


96. Wilson vy. Bull, 54 A. 629, 632, 
97 Md. 128. 


97. In re Hampson’s Estate, (N.J.) 
134 A. 284; In re Mears, [1914] 1 Ch. 
694; Leeming y. Sherratt, 2 Hare 14, 


24 Eng.Ch. 14, 67 Reprint 6. 


98. Baker v. Baker, 62 So. 284, 182 
Ala. 194; Dent v. Pickens, 58 S.E. 
1029, 61 W.Va. 488. 


99. Gorham v. Betts, 5 S.W. 465, 
86 Ky. 164, 9 Ky.L. 607; Bayless v. 
Prescott, 79 Ky. 252, 2 Ky.L. 262; An- 
derson v. Brown, 35 A. 937, 84 Md. 
261; Bailey v. Brown, 36 A. 581, 19 
R.I. 669, 681; Inderwick v. Tatchell, 
[1903]. A-C. 120 [aff [1901]°2 Ch. 73895 
In re Keep, 32 Beav. 122, 55 Reprint 
48; Re Corbett, Johns. 591, 70 Re- 
print 555; Milsom v. Awdry, 5 Ves. 
Jr. 465, 31 Reprint 684. 


1. Hill v. Safe Deposit & Trust Co., 
60 A. 446, 101 Md. 60, 4 Ann.Cas. 577; 
Ashhurst v. Potter, 32 A. 698, 699, 53 
N.J.Eq. 608 [aff 37 A. 1117, 54 N.J.Ha. 
699]; In re Mears, [1914] 1 Ch. 694; 
Milsom v. Awdry, 5 Ves.Jr. 465, 31 Re- 
print 684. See Powell v. Hellicar, 
[1919] 1 Ch. 138 (apparently recogniz- 
ing the rule). 


2. In re Keep, 32 Beav. 122, 55 Re- 
print 48. 


ee Harris y. Berry, 7 Bush (Ky.) 


4 Cross v. Maltby, L.R. 20 Eq 
378 [quot Bailey v. Brown, 36 A. : 
19 R.I. 669, 682). aye 


5. Powell v. Hellicar, [1919] 1 Ch. 
yee Cross v. Maltby, ER 4, Eq. 


6. Swinton v. Legare, 7 S.C.Eq. 
440, 445 [crit Drayton v. Drayton, 4 
S.C.Eq. 324, 331]; In re Mortimer, 54 
L.J.Ch. 414, 415. See Brimmer v. 
Sohier, 1 Cush. (Mass.) 118, 129 (rec- 
ognizing rule); Antrobus v. Hodgson, 
16 Sim. 450, 452, 39 Eng.Ch. 449, 60 
Reprint 948 (apparently recognizing 
rule), But see Webb v. Webb, 48 N.C. 
279 (where apparently the contrary 
view was taken). 


7. In re Hartley’s Estat 
Dist. 303. “4 a ES 


8. Gurley v. Wiggs, 135 S.E: ; 
192 NiCe- 726. hy # ae 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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not, “survivor,” “surviving,” or like words will be tak- 
en in the sense of “other” is largely a matter of the 
intention of the testator,® as gathered from the will. 
Such words may, under certain circumstances, be 
taken to mean “other,” as, for example, where in 
any other sense it would lead to an intestacy,?? to in- 
equality among those standing in the same degree 
of relationship to the testator,1* or to a distribution 
not in accordance with the general scheme of the will 
in its entirety,14 or where such construction is nee- 
essary in order to give effect to the intention of the 
testator,!> or, it has been said, to take in persons not 
living who should be born before the period of dis- 
tribution.1®° The view has been expressed, however, 
that the construction as “other” is a forced construc- 
tion,’ that the literal meaning is preferred to such 
construction in the absence of any provision of the 
will requiring such construction,!® and that the bur- 
den of proof is on the party seeking to maintain that 
this is the proper construction in the particular 
case.4® So such construction will not be given where 
it would defeat the intention of the testator,?° would 
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do violence to the language of the will,?1 or would 
result in inexplicable contradictions and absurdi- 
ties;??_ where the expressions of the testator are too 
precise to impute to him the intention that such con- 
struction should be adopted ;?° where nothing in the 
context requires such construction;?* or where the 
word “other” would not be an appropriate one under 
the cireumstances.2° The mere fact that otherwise 
intestacy will result does not require such construe- 
tion.?& 

Ordinarily 


“SUIVIV- 


Construing “other” as “surviving.” 
the word “other” is not construed to mean 
meee 


“Remaining” has been construed to mean “surviy- 
ing”?5 and not “other”’?® in the phrase “remaining 
children.”’®° 


“Living,” it has been said, may be synonymous with 
“survivor” as the latter term is used in a will,?! and 
“surviving” has apparently been giving the meaning’ 
of “living at” a particular age designated in the 


9. Inderwick v. Tatchell, [1901] 2 
Ch. 738 faff [1903] A.C.120]. 


10. Duryea v. Duryea, 85 Ill. 41; 
Gorham y. Betts, 5 S.W. 465, 86 Ky. 
164, 5 Ky.L. 607; Anderson v. Brown, 
35 A. 937, 84 Md. 261; In re Johnson, 
53 L.J.Ch. 1116; Beckwith v. Beck- 
with, 46 L.J.Ch. 97. 


[a] Discussion of rule.—(1) ‘‘The 
question whether the word ‘survivor’ 
is to be read as ‘other’ has been the 
subject of innumerable cases; but 
there is one never-failing guide to all 
the authorities, namely, that it is the 
duty of the Court to ascertain what 
the meaning of the testator is, and if 
it can satisfy itself that the word 
ought to be read as ‘other’ it is right 
to substitute the one word for_ the 
other.” In re Johnson, 53 L.J.Ch: 
1116, 1117. (2) “Some eminent judg- 
es have also held that the words were 
convertible terms; but where the 
word ‘survivor’ has been given the 
force of ‘other,’ thus letting in the is- 
sue of a deceased member of a class 
by inheritance from the parent, it has 
been usually done, as was the case in 
Harris v. Berry, 7 Bush 114, to avoid 
some consequences which it was quite 
certain the testator. did not intend. 
It was necessary in order to effect an 
intention appearing upon the entire 
will. The later cases, however, hold 
that the word ‘survivor,’ when unex- 
plained by the context, is to be given 
its natural meaning, and interpreted 
according to its literal import. As 
this rule may often defeat the unex- 
pressed intention of the testator, 
courts readily listen to any argument 
drawn from the context or other pro- 
visions of the will, showing that ‘sur- 
vivor’ was used by him as synony- 
mous with ‘other;’ but unless this ap- 
pear, it may now be regarded as the 
settled rule that its literal meaning 
is to be given toit.” Gorham v. Betts, 
5 S.W. 465, 466, 86 Ky. 164, 5 Ky.L. 
607. (3) “All the cases to which we 
have been referred or examined in 
which ‘survivor’ has been construed 
as the equivalent of ‘other’ appear to 
have been so decided because there 
was something in the will to make it 
clear that the testator intended the is- 
sue of predeceased children to take, 
or that some other clearly expressed 
intention would otherwise be rendered 
inoperative.’’ Anderson v. Brown, 35 
A. 937, 84 Md. 261, 269. 


11. Smith v. Smith, 47 So. 220, 157 
Ala. 79, 25 L.R-A.N.S. 1045; In re 
Fox’s Estate, 70 A. 954, 222 Pa. 108; 
Seidel’s Estate, 10 Pa.Dist.&Co. 109; 


Croll’s Est., 26 Pa.Dist. 873; Cum- 
ming’s Estate, 20 Pa.Dist. 861; Pow- 
ell_v. Hellicar, [1919] 1 Ch. 138% In 
re Keep, 32 Beav. 122, 55 Reprint 48; 
Wilmont v. Wilmont, 8 Ves.Jr. 10, 32 
Reprint 252. 

Construction as “other” to let in 


issue of deceased beneficiary see infra 
§ 1345. 


12. In re Fox’s Estate, 70 A. 954, 
222 Pa. 108. 


13. In re Fox’s Estate, supra. 

14. In re Fox’s Estate, supra. 
anare Cross v. Maltby, L.R. 20 Eq. 

16. Davidson y. Dallas, 14 Ves.Jr. 


576, 578, 33 Reprint 642. 


17. Duryea v. Duryea, 85 Ill. 41; 
Bayless v. Prescott, 79 Ky. 252, 256, 
2 Ky.L. 262; Davidson v. Dallas, 14 
Ves.Jr. 576, 578, 33 Reprint 642 [quot 
Crowder v. Stone, 3 Russ. 217, 223, 3 
Wng.Ch. 217, 38 Reprint 558]. 


18. Gorham v. Betts, 5 S.W. 465, 
86 Ky. 164, 168, 9 Ky.L. 607; Ander- 
son v. Brown, 35 A. 937, 84 Md. 261; 
Leeming v. Sherratt, 2 Hare 14, 24 
Eng.Ch. 14, 67 Reprint 6; Beckwith v. 
Beckwith, 46 L.J.Ch. 97. 


19.. In re Keep, 32 Beav. 122, 55 
Reprint 48; Waite v. Littlewood, L.R. 
8 Ch. 70. 

[a] Discussion of rule.—‘T do not 
entirely assent to language which is 
to be found pervading almost all the 
eases upon questions of this kind, 
that the question is whether the word 
‘survivor’ is to be read ‘other.’ I 
think there is certainly a very strong 
probability that any one using the 
word ‘survivor’ does not precisely 
mean ‘other’ by it, but has in his mind 
some idea of survivorship; and if the 
question is simply whether you are 
to turn it into ‘other,’ and say it is 
used merely by mistake for the word 
‘other,’ which is the true word to ex- 
press the testator’s meaning, there is 
undoubtedly a strong onus probandi 
cast upon any one who would do that 
violence to the literal meaning of the 
word. It would be a Strangé thing to 
hold that so many testators were in 
the habit of using the word ‘survivor’ 
when they simply meant ‘other.’ 
Generally speaking, a reason of some 
kind will be found for the use of the 
word ‘survivor’ where it! occurs, 
though it may very possibly be, and 
often in these cases is, an imperfect 
expression, not expressing completely 
and exhaustively the whole intention. 


If no such explanation can be sug- 
gested, it is a. strong argument 
against any construction that would 
reject the word in its proper and pri- 
mary meaning altogether, and substi- 
tute a word which has a different 
meaning.” Waite v. Littlewood, L.R. 
8 Ch. 70, 73 [dist Lucena v. Lucena, 7 
Ch.D. 255, 269]. 


20. In re Benn, 29 Ch.D. 839. 


21. Hill v. Safe Deposit & Trust 
Co., 60 A. 446, 101 Md. 60, 4 Ann.Cas. 
577. See In re Mears, [1914] 1 Ch. 
694 (apparently recognizing the rule). 


22. Duryea v. Duryea, 85 Ill. 41. 


23. Winterton v. Crawford, 1 Russ. 
&M. 407, 5 Eng.Ch. 407, 39 Reprint 157. 


24. Duryea v. Duryea, 85 Ill. 41, 49; 
Wilson v. Bull, 54 A. 629, 97 Md. 128; 
Gilmour v. McPhillamy, [1930] A.C. 
712; Inderwick v. Tatchell, [1903] A. 
C. 120 [aff [1901] 2 Ch. 738]; Leem- 
ing v. Sherratt, 2 Hare 14, 24 Hng.Ch. 
14, 67 Reprint 6. Compare Wilmot 
RSE RRA 8 Ves.Jr. 10, 32 Reprint 


“The authorities seem to hold there 
is no rule fairly deducible from the 
cases on this subject, that will justify 
the reading of ‘survivor’ as equivalent 
to ‘other,’ except it is to be done when- 
ever, from the context or other pro- 
visions of the will, it is rendered cer- 
tain such must have been the inten- 
tion of the testator.” Duryea vy. Dur- 
yea, supra. 


_.25. Ashhurst v. Potter, 32 A. 698, 
53 N.J.Eq. 608, 611 [aff 37 A.’ 1117, 
54 N.J.Hq. 699]. 

“But these cases [in which “sur- 


viving’ was construed “other’’], al- 
most, if not entirely, without excep- 
tion, have been cases where the words 
‘survivor’ and ‘other’ were equally apt 
and proper words to be used in des- 
ignating the children or other rela- 
tives who were tthe objects of the 


gift over.” Ashhurst v. Potter, su- 
pra. 
26. Hill v. Safe Deposit, etc., Co., 


60 A. 446, 101 Ma. 60; Milsom v. Aw- 
dry, 5 Ves.Jr. 465, 31 Reprint 684. 


27. %In re Clarke, 27 Ont.WiN. 227. 

28. Turner v. Withers, 23 Md. 18; 
Re Garner, 3 Ont.W.R. 584. 

29. Re Garner, supra. 

30. Turnér v. Withers, 23 Md. 18; 
Re Garner, 3 Ont.W.R. 584. 

31. In re Dyckman’s Will, 245 N.Y. 
S. 681, 138 Mise. 253. 


“Living” see 38 C.J. p 112. 
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will.3? 


Use of terms in different parts of will. 
there is ‘no rule requiring that the words “survivor,” 
“surviving,” and the like, where such words are used 
in different parts of the same will, shall be given the 
same or similar meaning or effect,?* and it seems that 
“survivor” and “survivors” may be given a more en- 
larged meaning in one part of a will than in another 
part,’* in some wills the construction given such 
words in one part of the will has determined the con- 
struction to be given them in other parts.*°® 


[4 1341] 2. Existence of Survivorship**—a, In 
In general, survivorship in respect of a 
testamentary gift conferring the right of surviving 
beneficiary or beneficiaries to take the share of a 


General. 


32. Wilmot v. Wilmot, 8 Ves.Jr. 
10, 12, 32 Reprint 252. 


33. Roundtree v. Roundtree, 2 S.E. 
474, 26 S.C. 450; Neathway v. Read, 3 
De G.M.&G. 18, 52 Eng.Ch. 14, 43 Re- 
print 8. 


34. Winterton v. Crawford, 1 Russ. 
ae 407, 5 Eng.Ch. 407, 39 Reprint 
ole ® 


35. Duryea v. Duryea, 85 Ill. 41; 
Leeming vy. Sherratt, 2 Hare 14, 24 
Eng.Ch. 14, 67 Reprint 6. 


36. Cross reforences: 
Joint tenancy in general see passim 
infra §§ 1645-1653. 


Lapse of legacy or devise in case of 
gift to several persons: 


As a class see infra § 2265. 
Distributively see infra § 2264. 


Tenancy in common in general see 
passim infra §§ 1645-1653. 5 


37. Ala.—Steele v. Crute, 
694, 208 Ala. 20. 


Conn.—Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525; Jacobs v. Bradley, 
36 Conn. 365. 


Ga.—Lilly v. Griffin, 71 Ga. 535. 


Mass.—Dolbeare v. Kirby, 163 N.E. 
899, 265 Mass, 259. 


Mo.—Brown v. Tuschoff, 138 S.W. 
497, 235 Mo. 449. 


N.Y.—Waldron v. 
601. 


Pa.—Hart’s Estate, 7 Pa.Co, 369. 


S.C.—Rish v. Wingard, 89 S.E. 400, 
L05"S.C:/38. 


Va.—Rady v. Staiars, 168 S.E. 452. 


See Glover v. Condell, 45 N.E. 173, 
163 Ill. 566, 35 L.R.A. 360 (where sur- 
viving children took a share given to 
a child who died after the testator’s 
death); Walker v. Waters, 84 A. 466, 
118 Md. 203 (a devise to two persons 
or to the survivor, when the younger 
or the survivor comes of age, the in- 
come of the property in the meantime 
to be invested by the executor, and 
the proceeds thereof to be paid them 
or the survivor when the younger or 
the survivor comes of age, does not 
contravene any rule or policy of law 
and is valid); Den ex dem. Nelson v. 
Combs, 18 N.J.Law 27 (where, how- 
ever, the contingency on which _ sur- 
vivorship should be effective did not 
happen). 


[a] Particular provisions.—(1) A 
clause of a will included in a single 
sentence, providing that two grand- 
children named shall be entitled to 
two parcels of land, subject to the 
life estate of a third person devised 
by a previous clause, and that the two 
grandchildren shall be entitled to an- 


93 So. 


Gianini, 6 Hill 
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beneficiary or beneficiaries who die exists where the 


While 
this rule? 


other parcel, acquired by the testa- 
trix ina manner stated, and that they 
shall also be entitled to the remainder 
of the testatrix’s estate, and, in case 
either of the grandchildren should die 
leaving no heirs, the other shall be 
entitled to it all, the limitation over 
contained in the last phrase applied 
to all three gifts. Brown v. Tuschoff, 
138 S.W. 497, 235 Mo. 449. (2) Under 
a will devising the residue to four 
daughters, and in case of the death of 
any without issue to the survivors, 
but allowing the share of any daugh- 
ter to be set off at her marriage, mar- 
riage would only effect separation of 
possession, but upon the death of a 
married daughter, unless isSue were 
born, her share would go to the sur- 


vivor. Rish v. Wingard, 89 S.E. 400, 
LOSNS.Ca sos 

[b] Effect of division by agree- 
ment between beneficiaries.—That 


beneficiaries divided the testafor’s 
personal estate between themselves 
was not insufficient alone to warrant 
rejection of a provision for survivor- 


pee: Rady v. Staiars, (Va.) 168 S.E. 
38. See statutory provisions; and 


Rady v. Staiars, (Va.) 168 S.E. 452 
(citing Code § 5190). 


39. McCallums’ Est., 29 Pa.Co. 501. 


[a] Exclusion of survivorship.— 
“Where at the expiration of a partic- 
ular estate the gift is to designated 
persons, or to members of a designat- 
ed class ‘or their heirs,’ the words 
‘or their heirs’ will be understood 
» . . aS words of limitation intend- 
ed to exclude survivorship.” In re 
Bloodgood’s Estate, 8 Pa.Co. 546, 548. 


40. Goldstein v. Hammell, 49 Pa. 
Super. 39 [aff 84 A. 772, 2386 Pa. 305]. 


41. Conn.—Mahoney v. Mahoney, 
120 A. 342, 98 Conn. 525; Rockwell 
v. Bradshaw, 34 A. 758, 67 Conn. 8; 
Morris v. Bolles, 31 A. 538, 65 Conn. 
45; Rockwell v. Swift, 20 A. 200, 59 
Conn, 289. 


Mass.—Loring vy. Dexter, 152 N.E. 
356, 256 Mass, 273; Smith v. Haynes, 
89 N.E. 158, 202 Mass. 531; Stanwood 
v. Stanwood, 60 N.H. 584, 179 Mass. 
223; Frost v. Courtis, 45 N.E. 687, 167 
Mass. 251. 


‘Mo.—Philbert v. Campbell, 296 S.W. 
i001, 317 Mo. 556. 


N.J.—Colville vy. Kinsman, (Ch.) 
60 A, 959. 


N.Y.—Haug v. Schumacher, 60 N.E. 
245, 166 N.Y. 506; Matter of Seebeck, 
385 N.E. 429, 140 N.Y. 241; McDonald 
v. McDonald, 75 N.Y.S. 674, 71 App. 
Div. 116; Matter of Kimberly, 38 N. 
Y.S. 399, 3 App.Div. 170 [aff 44 N.E. 
945, 150 N.Y. 90]; Marsh v. Wheeler, 
2 Edw. 156; Chapeau’s Estate, Tuck. 


provisions of the will show that such is the inten- 
tion of the testator,?7 and some statutes recognize 
Whether or not survivorship was in- 
tended depends not on the precise language of the 
will or the form of expression, but on the meaning 
to be gathered from the will in its entirety.*° Where 
there is a devise to two or more by name without a 
clear intention to vest the estate in the survivor, no 
survivorship results,*® and a gift to several codevi- 
sees or colegatées as individuals and not as a class 
does not of itself create survivorship so that the 
shares of one or more dying before the period of dis- 
tribution will go to the survivors, whether the gift 
is in the aggregate to be divided among several,*! or 
is the gift of a specific amount to each.*? 


Survivor- 


Surr. 410. 


N.C:—Todd .v. ‘Trott, 64 N.C. 230: 
Mebane v. Womack, 55 N.C. 293. 


Or.—Kaser v. Kaser, 137 P. 187, 68 
Or. 153! 
Pa.—Kennedy’s Appeal, 60 Pa. 511. 


R.I.—Chase v. Peckham, 22 A. 285, 
1? R.1..385;~ Church-v., Church, 23eAy 
S02, 15 ele soe 


S.C.—Coffin y. 
244, 


Tenn.—Glasscock v. Tate, 64 S.W. 
715, 107 Tenn. 486; McClung v. Mc- 
Millan, 1 Heisk. 655. 


PN IE eels" CLS v. Core, 2 W.Va. 


Elliott, 30 S.C.Eq. 


See Thieme v. Union Trust Co., 70 
N.E. 276, 32 Ind.App. 522 (where there 
was no right of survivorship); Struss 
v. Fidelity & Columbia Trust Co., 
(Ky.) 206 S.W. 177 (where  surviv- 
orship did not exist); May v. Walter’s 
Ex’rs, 97 S.W. 423, 30 Ky.L. 59. 


[a] Life interest or estate.—(1) 
The rule has been recognized or ap- 
lied where there was a gift of a lite 
interest or estate to several. Philbert 
v. Campbell, 296 S.W. 1001, 317 Mo. 
556; Stoutenburgh y. Moore, 37 N.J. 
Eq. 63; Woolston v. Beck, 34 N.J.Eq. 
74. See Anderson v. Simpson, 283 S. 
W. 941, 214 Ky. 375 (in case of a gift 
to the daughters of the testatrix for 
life, and on the death of the survivor 
to be divided among their children, 
the share of the daughter who should 
die first would not pass to the sur- 
vivor but, in respect of such share, 
there would be an estate in the na- 
ture of an estate pur autre vie). 
Compare King v. Theis, 199 S.W. 183, 
272 Mo. 416 (where land passed to 
children of testator as tenants in com- 
mon for life, with remainders in fee 
to their respective issue under will, 
allotment made to one of them in par- 
tition suit would vest in survivors on 
his death, he having died unmarried 
and without issue). (2) As the re- 
sult of the foregoing conclusion the 
view was taken that by a devise to 
two persons for life the testator did 
not manifest the intention that the 
property should not be partitioned un- 
til the death of the last surviving life 
tenant, and, therefore, that Rev. St. 
(1919) § 2005, providing that no par- 
tition of lands devised by any last 
will shall be made contrary to the in- 
tention of the testator expressed in 
any such will, did not apply. Phil- 
ee Reel cad a 296 S.W. 1001, 317 
wWLO. . 


42. Hunter’s Succession, 12 So. 312, 
45 La.Ann. 262. See Dohn’s Ex’r vy. 
Dohn, 62 S.W. 1033, 64 S.W. 352, 110 
Ky. 884, 23 Ky.L. 256; Fisher vy. An- 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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ship may exist, however, where the testator’s inten- 
tion to that effect is-clearly expressed,*? as by words 
of joint tenancy,** or is clearly implied from the lan- 
guage of the will.4®° The mere use of the words “sur- 
viving” and “survived” does not, however, create 
survivorship,?® and it has even been stated that to 
create survivorship a joint tenancy must exist in the 
Where the contingency on which 
survivorship is to take effeet does not occur, a pro- 
vision for survivorship does not operate.*® 


beneficiaries.*? 


derson, 4 Can.S.C. 496, 417 (where 
there was no survivorship). 


43. Conn.—Mahoney vy. 
120 A. 342, 98 Conn. 525. 


Ga.—Daniel v. Daniel, 28 S.E. 167, 
102 Ga. 181. 


Ill.—Kleinhans v. Kleinhans, 
N.E. 1077, 253 Ill. 620 (life estate). 


Md.—Estep v. Mackey, 52 Md. 592. 


Mass.—Fiske v. Eddy, 16 N.E. 768, 
147 Mass) 151-— Perry” Vo.J<line; 12 
eaet 118; Cowdin v. Perry, 11 Pick. 

3s 


Os eT pe aa v. Lachasse, 47 Mo. 
i 


N.Y.—Smith v. Secor, 52 N.Y.S. 
562, 31 App.Div. 103 [aff 52 N.E. 179, 
157 N.Y. 402]; Matter of Conger’s Es-~- 
tate St NYS. 183,44 0F MISC. lode tS 
Mills Surr. 468 [aff 80 N.Y.S. 933, 81 
App.Div. 493]; Baldwin v. Palen, 53 
INDNE Sa be 0se 24a Mise: 0. “Pond rv. 
Berg, 10 Paige 140. 


Pa.—In re Bumm’s Estate, 159 A. 
15, 306 Pa. 269; Kelley’s Estate, 44 A. 
289, 193 Pa. 45; Buchanan’s Appeal, 
72 Pa. 448; Kerr v. Verner, 66 Pa. 
326; Irwin v. Covode, 24 Pa. 162; In 
re Slifer’s Estate, 54 Pa.Super. 14. 
See McKeever v. Pattison, 2 Pa.Co. 304 
(where, however, survivorship did not 
‘exist because of a statutory provi- 
sion). 


S.C.—Ketchin v. Beaty, 26 S.C.Eq. 
83. 


Eng.—Smith v. Pybus, 9 Ves.Jr. 
567, 32 Reprint 722; Taaffe v. Conmee, 
10 H.L.Cas. 64, 11 Reprint 949. 


Ont.—Allan y. Thomson, 21 Grant 
ORG 219: 


See Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525 (apparently recog- 
nizing the rule); Farrar v. McCutche- 
on, 4 Mart.N.S. (lua.) 45 (where the 
gift was invalid). . 


And see cases supra note 37. 


[a] Rule applied in respect of a 
survivorship as to a remainder inter- 
est notwithstanding the will made 
provision for immediate gifts to the 
beneficiaries in case the designated 
life beneficiary should predecease the 
testatrix. In re Bumm’s Estate, 159 
AS 15, 306 Pa. 269. 


[b] Survivorship as to rents.—A 
will which, after giving a life estate 
to the testator’s wife, gave his realty 
to his four named children to have 
the rents, etc., share and share alike, 
“during the lifetime of them or the 
survivors or survivor of them,” and 
over to grandchildren, and their heirs, 
ete., has been construed, by transfer- 
ring the quoted words to a place im- 
mediately after the names of such 
devisees, so as to make the survivor- 
ship apply to the rents for life. Worst 
v. De Haven, 104 A. 802, 262 Pa. 39. 


44. Craycroft v. Craycroft, 6 Harr. 
&J. (Md.) 54; In re Kennedy’s Es- 
tate, 7 Pa.Dist.&Co. 237; Gallagher 
v. Rhode Island Hospital] Trust Co., 
46 A. 451, 22 R.I. 141; Lockhart v. 
Vandyke, 33 S.E. 613, 97 Va. 356. 


45. Ga.—Lamar vy. Lamar, 73 S.B. 


Mahoney, 
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1057, 137 Ga. 734. 


N.Y.—In re O’Dell’s Will, 207 N.Y. 
S61, eases. Ome inee re eh Os7s 
Adm’r, 205 N.Y.S. 153, 123 Misc. 288. 


N.C.—American Yarn & Processing 
Co. v. Dewstoe, 183 S.E. 407. 192 N. 
C. 1215° Clark v2’ Benton; 32°S.B. 556, 
rete 200; Vaughan vy. Dickens, 22 
VC. 52. 


Pa.—Rowland’s Estate, 21 A. 735, 
141 Pa. 553; In re Harned’s Estate, 
54 Pa.Super. 47; In re Monteith’s Es- 
tate, 19 Pa.Dist.&Co. 63; Bennett’s 
Hst., 24 Pa.Dist. 433; Percy v. Har- 
ley, 24 Pa.Dist. 253; Hartley’s Est., 
19 Pa.Dist. 303; McCallum’s Est., 13 
Pa.Dist. 279, 29 Pa.Co. 501. See In re 
Huddy’s Estate, 63 Pa.Super. 34 [aff 
101 A. 818, 257 Pa. 528] (where, how- 
ever, it was said that no question of 
survivorship arose). 


Va.—Jones v. Brown, 144 S.E. 620, 
151 Va. 622. 


Eng.—Doe v. Abey, 1 M.&S. 428, 105 
Reprint 160. 


N.W.Terr.—In re Sandison, 6 N.W. 
Merry wSiltas 


Ont.—Re Perrie, 21 Ont.L. 100, 16 
Ont.W.N. 90. 


See Tingier v. Woodruff, 81 A. 967, 
84 Conn. 684 (where the last survivor 
of three life tenants took the entire 
income); Loring v. Dexter, 152 N.E. 
356, 256 Mass. 273 (apparently recog- 
nizing the rule); Henry v. Henderson, 
60 So. 33, 103 Miss. 48 [sustaining 
suggestion of error as to 58 So. 354, 
101i Miss. 751] (where apparently one 
of two life tenants took share of de- 
ceased life tenant); In re Hampson’s 
Estate, 134 A. 284, 4 N.J.Misc. 642 
(where survivorship existed). 


fa] Particular provision.—“Shouid 
none of my children survive me” as 
the condition of a gift over, and fol- 
lowing a direction to trustees to di- 
vide the estate among all testator’s 
children, and pay to each upon com- 
ing of age, his share, taking into con- 
sideration the amount necessary for 
education, may, in view of the care- 
lessness of the will and a motive for 
such intention, be held to create a 
right of survivorship among the chil- 
dren at the time of each payment. Re 
Sandison, 6 N.W.Terr. 3138, 318. 


[b] In Louisiana the rule has been 
recognized under provisions of the 
civil code. Lebeau y. Trudeau, 10 La. 
Ann. 164; Parkinson v. McDonough, 
4 Mart.N.S. 246. 

46. Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525. 

47. Mahoney v. Mahoney, supra. 

48. Pirrung v. Pirrung, 81 N.E. 


1065, 228 Ill. 441; Packard v. Packard. 
16 Pick. (Mass.) 191; Den ex dem. 
Nelson v. Combs, 18 N.J.Law 27. 


49. Cal.—In re Hittell’s Estate, 75 
BRaebor fe Cal. (A3s2: 


Conn.—Bill v. Payne, 25 A. 354, 62 
Conn. 140. 


Ill.— Duryea v. Duryea, 85 Ill. 41. 


Iowa.—In re Carter’s Estate, 213 N. 
W. 392, 203 Iowa 392. See Leighton v. 


[§ 1342] b. Death before Testator. 
of the beneficiaries die before the testator, in gen- 
eral, their shares will not go to the survivors if the 
gift is of an aggregate sum or property given to all 
as individuals and not as a class,*® or is the gift of 
a specific amount to each.°° 
however, where it clearly appears from the context 
of the will that taking by the survivor or survivors. 
was intended by the testator,°! as, for example, where 
the right of the survivor or survivors to take is ex- 
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Where some 


The rule is otherwise, 


Leighton, 188 N.W. 922, 193 Iowa 1299 
(the doctrine of See among 
residuary legatees applies only where 
the bequest is to a class). 


Mass.—Boston Safe Deposit & 
Trust Co. v. Reed, 118 N.E. 3338, 229 
Mass. 267; Smith v. Haynes, 89 N.E. 
158, 202 Mass. 531: Lyman vy. Cool- 
idge, 56 N.E. 831, 176 Mass. 7; Hor- 
ton v. Harle, 38 N.B. 1135, 162 Mass. 
ay Upham v. Emerson, 119 Mass. 
509. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 317 Mo. 556. 


N.H.—Fowler v. Whelan, 144 A. 63, 
83 N.H. 4538, 75 A.L.R. 752. 


N.J.—Trenton Trust, etc, Co. v. 
Sibbits, 49 A. 530, 62 N.J.Hiqe 132; 
Collins v. Bergen, 6 A. 284, 42 N.J.Eq. 
57; Hand v. Marcy, 28 N.J.Eq. 59. 


N.Y.—Mowatt v. Carow, 7 Paige 
328, 32 Am.D. 641. 


N.C.—Twitty & Churchill v. Martin, 
90 N.C. 643; Hinton v. Lewis, 42 N.C. 
184; Barnes v. Shannonhouse, 29 N.C. 
83 Palen v. Trueblood’s Ex’rs, 5 N. 


Pa.—Coffin’s Estate, 4 Pa.Dist. 93, 
36 -Wkly-N:Cs, 713 (Comin var Nasen 
Ashm. 242. See Rudy’s Wstate, 6 Pa. 
Dist. 246 (where there was a partial 
intestacy). 


R.I.—In re Kimball’s Will, 
847, 20 R.I. 619. : 


S.C.—Coffin v. Elliott, 30 S.C.Bq. 
244; Perry v. Logan, 26 S.C.Eq. 202. 


Tenn.—Malone Vv. Majors, 8 
Humphyr. 577. 


Tex.—Hagood v. Hagood, (Civ.App.) 
186° S.-W, 220, 187 S..W. 228. 


Eng.—Cambridge v. Rous, 25 Beav. 
409, 53 Reprint 693. 


[a] “Jointly.”—The fact that a’‘be- 
quest, after naming beneficiaries, stat- 
ed, that it was to be held by them 
jointly did not indicate an intention 
that only those living at the time of 
the testator’s death should take. In 
re Carter’s Estate, 213 N.W. 392, 203 
Iowa 603. 


40 A. 


50. Conn.—Hutchinson’s Appeal, 
34 Conn. 300. 
La.—Hunter’s Succession, 12 So. 


312, 45 La.Ann. 262. 


Mass.—Claflin v. Tilton, 5 N.E. 649, 
141 Mass. 343; Workman v. Workman, 
2 Allen 472. 


N.Y.—Langley v. Westchester Trust 
Co., 80 N.Y.S. 959, 39 Misc. 735 [aff 
84 N.Y.S. 1133, 82 App.Div. 636, and 
mod on other grounds 73 N.E. 44, 180 
N.Y. 326]; McLoskey v. Reid, 4 Bradf. 
Surr. 334. : 


Bier heas Corn v. Elliott, 30 S.C.Eq. 


51. Ky.—Armstrong v. Armstrong, 
14 B.Mon. 269. 


Me.—Anderson y. Parsons, 
486. 


Mass.—Sears v. 
874, 241 Mass. 523; 
erts, 14 Gray 546. 


Mich.—Mann v. Hyde, 39 N.W. 78, 


4 Me. 


Brown, 135 N.E. 
Jackson y. Rob- 
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pressly provided for,5? or where the will contains 
words purporting to create a joint tenancy.°? Where 
the gift is to two or more as a class, 
ple, where the gift is to named beneficiaries as a 
class,°® as a general rule the share of a beneficiary 
who died before the testator goes to the survivor or 
In some jurisdictions questions as to the 
disposition of property which is the subject matter 


survivors. 


71 Mich. 278. See Hart v. Hart, 167 
N.W. 3387, 201 Mich. 207 (where the 
right of a survivor to the benefit of 
a fund was recognized). 


N.J.—Aikman v. Armstrong, 85 A. 
819, 81 N.J.Eq. 427; Prendergast v. 
Walsh, 42 A. 1049, 58 N.J.Eq. 149. 


N.Y.—In re Lawrence, 130 N.Y.S. 
451, 146 App.Div. 129; Smith v. Secor, 
52 N.Y.S. 562, 31 App.Div. 103 [aff 52 
N.E. 179, 157 N.Y. 402]; Gardner v. 
Printup,, 2. Barbs 83; JHoward (Vv: 
Barnes, 65 How.Pr. 122. 


Eng.—Walker v. Main, 1 Jac.&W. 1, 
37 Reprint 275. 


See Covington First Nat. Bank v. 
De Pauw, 86 F. 722, 30 C.C.A. 360; In 
re Mifflin’s Estate, 124 A. 131, 279 Pa. 
429 (where a gift was to such of four 
named nephews of the testatrix as 
should be living at her death, with 
a gift over of the share of a designat- 
ed nephew to such of his brothers 
as may be living at his decease, such 
designated nephew's share never ex- 
isted where he died before the testa- 
trix, and those who were to succeed 
on his decease took nothing). 


52. Md.—Duering v. Brill, 
269, 127 Md. 104. 


Mass.—Galloupe v. Blake, 142 N.E. 
818, 248 Mass. 196; Goddard v. May, 
109 Mass. 468. 


N.Y.—Davis v. Davis, 23 N.E. 568, 
118 N.Y. 411. 


N.C.—Garrison y. 
228. 


Pa.—In re Bumm’s Estate, 159 A. 
15, 306 Pa. 269. 


See Smith v. Pybus, 9 Ves.Jr. 567, 32 
Reprint 722 (where certain words in- 
dicating an order of taking were re- 
jected as repugnant). 


53. Me.—Anderson v. 
Me. 486. 


Md.—Craycroft v. Craycroft, 6 Harr. 
&J. 54. 


N.Y.—In re Costello’s Estate, 265 
N.Y.S. 905, 147 Misc. 629. 


S.C.—Ball v. Deas, 21 S.C.Eq. 24, 49 
Am.D. 651. 


Va.—Lockhart v. Vandyke, 33 S.E. 
613, 97 Va. 356. 


See Fowler v. Whelan, 144 A. 63, 
83 N.H. 453, 75 A.L.R. 752 (where sur- 
vivorship existed); Gilbert v. Rich- 
ards’ Heirs, 7 Vt. 203 (holding that, 
where personalty was bequeathed to 
several, and all the legatees except 
one died before the testator, the lega- 
cy passed to the survivor and did not 
lapse). 


Lapse of devise or legacy see infra 
$§ 2264, 2265. 


‘ 54. Conn.—Bolles v. 
Conn. 217. 


eg Vealker v. Williamson, 25 Ga. 
549. 


Md.—Stahl v. Hmery, 
147 Md. 123. 


96 A. 


Eborn, 56 N.C. 


Parsons, 4 


Smith, 39 


127 A. 760, 


, Mass.—Smith v. Haynes, 89 N.E. 
158, 202 Mass. 531; Swallow v. Swal- 
low, 44 N.H. 132, 166 Mass. 241; 


Schaffer v. Kettell, 14 Allen 528. 
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54 as, for exam- 


Mo.—Crecelius v. Horst, 9 Mo.App. 
51 [aff 78 Mo. 566]. See Lounden vy. 
Bollam, 258 S.W. 440, 302 Mo. 490 (ap- 
parently recognizing rule in the ab- 
sence of statute). 


N.H.—Brewster v. Mack, 44 A. 811, 
69 IN. He 52. 


N.J.—Forshee v. Dowdney, 139 A. 
321, 101 N.J.Eq. 446 [aff 143 A. 917, 103 
N.J.Eq. 374]. 


N.Y.—Magaw v. Field, 48 N.Y. 668; 
Hoppock v. Tucker, 1 Hun 132, 8 
Thomps.&C. 653 [aff 59 N.Y. 202, 641]; 
Stires v. Van Rensselaer, 3 Bradf. 
Surr. 172. 


Pa.—Coffin’s Estate, 4 Pa.Dist. 93, 
36 Wkly.N.C. 71; Dreiner’s Estate, 2 
Pa.Dist. 543. See Clement’s Estate, 
1 Del.Co. 167. 


Tex.—Hagood v. Hagood, (Civ.App.) 
186 S.W. 220, 187 S.W. 228. 


See Saunders v. Saunders’ Adrm’rs, 
63 S.E. 410, 109 Va. 191; Kingsbury v. 
Walter, [1901] A.C. 187 (both appar- 
ently recognizing the rule). 


Gifts to class in general see supra 
§§ 1262-1300. 


55. Mass.—Sears v. Brown, 135 N. 
BE. 874, 241 Mass. 523; Stedman v. 
Priest, 103 Mass. 293; Schaeffer v. 
Kettall, 14 Allen 528; Jackson v. Rob- 
erts, 14 Gray 546. 


Neb.—In re Zimmerman’s Estate, 
241 N.W. 553, 122 Neb. 812. 


N.H.—Fowler v. Whelan, 144 A. 63, 
83 N.H. 453, 75 A.L.R. 752; Brewster 
v. Mack, 44 A. 811, 69 N.H. 52 


N.J.—U. S. Trust Co. v. Jamison, 148 
A. 398, 105 N.J.Eq. 418; Aikman v. 
Armstrong, 85 A. 819, 81 N.J. Eq. 427. 


N.Y.—Hoppock v. Tucker, 59 N.Y. 
202, 641 laff 1 Hun 132, 3 Thomps.&C. 
658]; In re Young’s Estate, 232 N.Y.S. 
427, 133 Mise. 454. 


[a] Bule has been applied (1) 
where it appeared from the surround- 
ing circumstances that the testator 
had treated his children as divided 
into two classes, the custody of one 
of which had been given to his former 
wife and of the other to the testator, 
in a divorce proceeding. In re Zim- 
merman’s Estate, 241 N.W. 553, 122 
Neb. 812. (2) Rule has also been ap- 
plied to a gift of clothing (Fowler v. 
Whelan, 144 A. 68, 88 N.H. 453, 75 
A.U.R. 752), (3) silverware (Fowler 
v. Whelan, supra), (4) and money 
(Fowler v. Whelan, supra). 


56. See cases infra this note. 


[a] In Kentucky (1) under an ear- 
ly statute it was held that a gift to 
certain beneficiaries either as a class 
or as tenants in common passed to 
the beneficiary or beneficiaries who 
survived the testator where one bene- 
ficiary named died before the testator. 
Hoskins & Hughes v. Gentry, 2 Duv. 
285. (2) Under St. §§ 2064, 2348, 
4841, where property was devised to 
two persons either as a class or as 
joint tenants, and one of them died 
in the lifetime of the testator and left 
neither children nor other descend- 
ants surviving her, the portion de- 
vised to the deceased devisee passed 
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of a gift to several persons, some of whom die before 
the testator, are governed by statutory provisions.*® 

[§ 1343] c. Members of a Class.°7 
those who come within the class description at the 
time of ascertainment of the class take,°® in the ab- 
sence of a provision in the will to the contrary, 
there is survivorship as between potential members 
of the class until such time.®® After the class gift 


Since only 


by operation of law to the other devi- 
see who survived the testator. Hol- 
land v. Holland’s Ex’r and Trustee, 
38 S.W.(2d) 967, 2388 Ky. 841. (3) 
‘Under such sections, where property 
was devised to two persons who were 
mother and daughter, either as a class 
or as joint tenants, and the mother 
died during the lifetime of the testa- 
tor, one half of the portion devised to 
the mother passed to such daughter 
and the other half to a son of such 
deceased mother, by operation of law, 
where such son and daughter were 
the only living issue of such deceased 
mother, who survived the testator. 
Holland y. Holland’s Ex’r and Trus- 
tee, supra. (4) Where the residuary 
estate was devised and bequeathed to 
two full brothers and a half brother 
of the testator equally, share and 
share alike, and the half brother died 
before the testator and left no de- 
scendants, the entire estate, there 
being no other disposition, passed to 
the surviving devisees. Holloway v. 
Brown, 205 S.W. 925,.181 Ky. 716. 


[b] In Louisiana, under Civ. Code 
arts 1706-1708, it has been held that 
a bequest of the remainder of an es- 
tate to three nieces and two nephews, 
share and share alike, was a ‘conjoint 
legacy,” giving a right of accretion 
where one of them died in the lifetime 
of the testatrix. Succession of Wil- 
cox, 116 So. 192, 165 La. 803. 


[ce] In Missouri, by virtue of Rev. 
St. (1919) § 516, it was held that, 
where one of two devisees designated 
in the will as joint tenants died dur- 
ing the lifetime of the testatrix, the 
only child of the named beneficiary 
so dying took his share as joint ten- 
ant with the other named beneficiary. 
enone v. Bollam, 258 S.W. 440, 302° 

oO. . 


[d] In Philippine Islands, by the. 
provisions of Civ. Code arts 982, 983, 
in the case of a bequest of a specified 
sum to two brothers, one of whom 
died before the testatrix, the one who- 
survived the testatrix was entitled by 
accretion to take his brother’s share. 
Del Rosario v. Del Rosario, 2 Philip- 
pine 321. 


Statutory provisions for prevention. 
of lapse of legacy or devise in general 
see infra §§ 2279-2296. 


57. Gifts to class in general see 
supra §§ 1262-1300. 


58. Ascertainment of class see su- 
pra §§ 1266-1298. 


59. Stahl v. Emery, 127 A. 760, 147 
Md. 123; Re Rae, 20 Ont.W-.N. 539. 
See Thacher v. Davies, 198 N.Y.S. 425, 
118 Misc. 26 (where a will gave the 
testatrix’ estate to her surviving hus- 
band for life, with remainder to her 
children, and to the issue of any child 
who might predecease the husband, 
per stirpes and not per capita, and 
three of the children died during the 
life tenancy, two leaving issue, and’ 
the third unmarried, intestate, and 
without issue, it was held that it was 
the testatrix’ intention that all the 
remainder be divided among her chil- 
dren and their issue, and that the- 
death of one without issue merely 
reduced the number of beneficiaries). 


For later cases, developinents and changes in the law see Annotations, same title and section number. 


ert ey \ -ealle aes ‘ 
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has taken effect, survivorship commonly exists as to 
class gifts,°° but, as in other eases, 
pends on the intention of the testator and the pro- 
visions of the will,°t and survivorship has been fre- 
quently held not to take place under particular tes- 


Where 
specifically applies 


tamentary dispositions. ®? 
survivorship 


among certain members of a class, the view has been 
taken that such provision does not apply to the share 
of another member of the class who is not referred to 
in the provision for survivorship,®? and there is no 
survivorship implied to one class on the death of all 


the members of another class.°4 


[§ 1344] 3. Persons Included and Shares of Sur- 
The question as to who 
will take as survivor or survivors depends on the 
intention of the testator,®® as expressed in the will,®? 
and in determining the intention the state and con- 


vivors®>—a. In General. 


aera before testator see supra § 


60. Walker v. First Trust & Say- 
ings Bank, 12 F.(2d) 896; Hughes v. 
Hughes, 167 N.E. 296, 268 Mass. 214; 
In re Bell’s Will. 179 N.W. 650, 147 
Minn. 62; Harris v. Tichenor, 28 N.J. 
Eq. 328. See Young v. Vass’ Ex’r, 1 
Patt.&H. (Va.) 167 (interest of one 
beneficiary who died after the testa- 
tor passed to the survivors); Prevost 
v. Lamarche, 38 Can.S.C. 1 (citing 
Que.Civ.Code § 868). 


[a] In case of gift of income, 
where the beneficiaries took as a 
class, survivorship among the mem- 
bers of the class has been found to 
exist. Walker v. First Trust & Sav- 
ings Bank, 12 F.(2d) 896; Hughes v. 
Hughes, 167 N.E. 296, 268 Mass. 214; 
Wheaton v. Batcheller, 97 N.E. 924, 
211 Mass. 223; Merserve v. Haak, 77 
N.E. 377, 191 Mass. 220; In re Bell’s 
Will, 179 N.W. 650, 147 Minn. 62; Har- 
ris v. Tichenor, 28 N.J.Eq. 328. 


[b] Omission of word “survivors” 


in legacy to a class is not to be given: 


an arbitrary effect. In re Bell’s Will, 
179 N.W. 650, 147 Minn. 62. 


61. In re Murphey’s Estate, 21 Pa. 
Dist. 1103. And see cases supra note 
60. 


62. May v. Walter’s Ex’rs, 97 S.W. 
423, 30 Ky.L. 59; In re Murphey’s 
Est., 21 Pa.Dist. 1103. 


63. Dobbie v. McPherson, 19 Grant 
Ch. (Ont.) 262. 


64. Booth v. Ward, 1 Del.Ch. 345. 


65. Designation of beneficiaries 
and their shares in general see supra 
§§ 1190-1323. 


Shares in general see supra §§ 1301- 
a kay bal 

66. Hoover’s Lessee v. Gregory, 10 
Yerg. (Tenn.) 444. 


67. Randolph v. Wilkinson, 128 N. 
B. 525, 294 Ill. 508; Lingo v. Smith, 
156 N.wW. 402, 174 Iowa 461; Korne- 
gay v. Cunningham, 93 S.E. 754, 174 
N.C. 209. See Goodwin v. Coddington, 
48 N.B. 729, 154 N.Y. 283 [rev 31 INTE 
S. 1098, 84 Hun 605]; Lipman’s Ap- 
peal, 30 Pa. 180, 72 Am.D. 692 (where 
apparently there was only one class 
to which survivorship related). 


[a] “Remaining brothers and sis- 
ters.”—Where on the death of a re- 
mainderman, son of the_ testator, 
without issue before the life tenant, 
his share was to be equally divided 
among “the remaining brothers and 
sisters,” the surviving remainderman 
took part of such share as one of the 
remaining brothers and sisters. Lin- 
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the question de- 


a provision for 


to survivorship | vivors.*! 


the will.7? 
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dition of the testator’s family when he executed the 
will may be considered.®’ 
those persons can participate as survivors who are 
included in the designation made in the will,®® or 
who answer the conditions annexed to the gift;"° 
and persons expressly excluded cannot share as sur- 
A child of the testator born after the 
execution of the will may by a codicil acquire the 
right to be included as a survivor with other children 
of the testator in respect of property disposed of by 
The mere fact that a child of the testa- 
tor 1s excluded by the will from the primary division 


As a general rule only 


of the testator’s estate does not prevent the partici- 


ieee Smith, 156 N.W. 402, 174 Iowa 


[b] Loss of right as survivor.—A 
person who might be entitled to take 
a life interest, as survivor, in certain 
property disposed of by the will did 
not lose his rights as survivor be- 
cause by virtue of certain conveyanc- 
eS among persons interested in the 
estate he had become seized of an 
undivided interest in such property, 
in the absence of any provision in the 
conveyances or otherwise by which 
such rights were given up or canceled. 
Randolph vy. Wilkinson, 128 N.E. 525, 
294 Ill. 508. 


68. Hoover’s Lessee v. Gregory, 10 
Yerg. (Tenn.) 444. 


{a] Particular provision.—An al- 
lusion in the residuary clause of the 
will by which the testator gave his 
residuary estate to his wife and to 
his two children, togethér with the 
fact that he had no more, was held 
to show that he had the two in mind, 
and therefore meant his son by the 
use of the word “survivor” in a clause 
of the will providing that if his “said 
daughter should die before she is of 
age, and without issue, her estate 
herein is to go to the survivor.” 
Hoover’s Lessee v. Gregory, 10 Yerg. 
(Tenn.) 444, 449. 


69. Ala.—Steele v. Crute, 93 So. 
694, 208 Ala. 2; Baker v. Baker, 62 
So. 284, 182 Ala. 194; Johnson v. Ter- 
ry SS Sosh7is; 6139" Ala: m614) See 
Sharp’s Adm’r v. Sharp, 35 Ala. 574 
(where the administrator of a de- 
ceased beneficiary was not entitled to 
participate). 

Cal.—Cookson v. Hamilton, 
116, 16060 Cal. 743. 


Conn.-=Swole v. Burnham, 149 A. 
229, 111 Conn. 120; Houghton v. 
Brantingham, 86 A. 664, 86 Conn. 630. 


Ind.—Thompson v. Jamison, 68 N. 
E. 176, 31 Ind.App. 376. 


Ky.—Louisville Driving, etc., As- 
soc. v. Louisville Trust Co., 29 S.W. 
866, 16 Ky.L. 689. 

Me.—In re Brown, 86 Me. 572. 


Md.—Bradford v. Mackenzie, 101 A. 
774, 131 Md. 330. 


Mass.—Lawrence v. Phillips, 71 N. 
EB. 541, 186 Mass. 320, 9 Prob.Rep.Ann. 
320. 

Miss.—Thomas v. Thomas, 
630, 97 Miss. 697. 

Mo.—Dodge v. Sherwood, 75 S.W. 
417, 176 Mo. 38. 

N.H.—Marvin v. Peirce, 152 A. 484, 
84 N.H. 455. 
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pation of such child, as a survivor, with other chil- 
dren in the ultimate disposal of a share given to an- 
other beneficiary.7% 


Property taken. 
determining the property which passes to surviv- 


The terms of the will control in 


N.J.—In re Wilcox, 54 A. 296, 64 
N.J.Eq. 322; Hillyer v. Ayres, 3 N. 
J.Hq. 390. 


N.Y.—In re Smith, 30 N.E. 120, 131 
N.Y. 239, 27 Am: S.R. 5863 “Wyle ve 
Lockwood, 86 N.Y. 291; Snyder v. 
Snyder, 169 N.Y.S. 396, 182 App.Div. 
65; In re Dyckman’s Will, 245 N.Y.S. 
631, 138 Mise. 253; In re Weeks’ Es- 
tate, 171 N.Y.S. 952; In re Mook’s Es- 
tatesylet N.S) 70> Eatieiemmineyes: 
1114, 181 App.Div. 934]; Jennings v. 
Barry, 5 Dem.Surr. 531. 


N.C.—Ham v. Ham, 84 S.E. 840, 168 
N.C. 486, Ann.Cas.1917C 301. 


Pa.—In re Foulke’s Estate, 52 Pa. 
201; Arnold’s Estate, 22 Pa.Dist. 1. 
See Grubb’s Est., 5 Pa.Dist. 422. 


eee etchia v. Beaty, 26 S.C.Eq. 
oO. 


Tenn.—Hoover’s Lessee v. Gregory, 
10 Yerg. 444. 


Tex.—Guess y. Phelps, 
41 S.W.(2d) 75. 


Va.—Wrights y. Oldham, 
(35 Va.) 306. 


Eng.—In re Sadler, 60 Sol.J. 89. 


[a] Particular provisions.—(1) A 
gift over after a life interest of the 
share of one of several reSsiduary ben- 
eficiaries to “my surviving respective 
legatees and devisees” has been con- 
fined to “other” legatees and devisees 
under the residuary clause. Cum- 
ming’s Hstate, 20 Pa.Dist. 861. (2) 
Under a will giving a life estate to 
the wife of the testator and remain- 
der interests of the testator’s brother 
or sister dying childless to surviving 
brothers and sisters, to the exclusion 
of the spouse of the one so dying, 
estates and surviving spouses of 
childless brothers and sisters prede- 
ceasing the testator’s wife received 


(Civ. App.) 


8 Leigh 


nothing. Marvin v. Peirce, 152 A. 484, 
84 N.H. 455. 
70. Marvin vy. Peirce, supra; In re 


Watson’s Will, 186 N.E. 787, 262 N.Y. 
284 [mod on other grounds 262 N.Y.S. 
394, 237 App.Div. 625]; May v. May, 
204 N.Y.S. 408, 209 App.Div. 22; Clif- 
ton v. Crawford, 27 Ont.A. 315; Re 
Metcalfe, 32 Ont. 103. See Thomas v. 
Thomas, 53 So. 630, 97 Miss. 697. 


71. In re Wilcox, 54 A. 296, 64 N. 
J.Eq. 322; Frierson v. Van Buren, 7 
Yerg. (Tenn.) 606,° 277" Ami DP 528) 


See Sullivan v. Jones, 40 S.E. 113, 129 
N.C. 442 (where sons of the testator 
were excluded). 

72. Reynolds v. Reynolds, 9 Ohio 
App. 337. 


73. Croll’s Estate, 26 Pa.Dist. 873. 


336 [69 C.J.] 


ors,7* and the survivors, as such, ean only share in 
such property as is included by the will in the gift 


to survivors.*® 


Apportionment. 


will providing for a different 
effect.a% 


Surviving spouse.7§ 


sions may refer to such spouse.®°® 


74. Sias v. Chase, 93 N.E. 802, 207 
Mass. 372; Marvin v. Peirce, 152 A. 
484, 84 N.H. 455; In re Truslow, 35 
IN. E. 955>140 N.Y. 599. 


[a] Rule applied in holding that a 
gift to the survivors, determined as 
of the date of the death of the testa- 
tor’s widow, of certain persons to 
whom legacies had already been giv- 
en, included the property of the tes- 
tator not previously disposed of by 
the will. Sias v. Chase, 93 N.E. 802, 
207 Mass. 372. 


75. Nichols v. Boswell, 15 S.W. 
843, 103 Mo. 151; Marvin v. Peirce, 
152) A. 484, °84 N. By 455; ~Jonesi) v. 
Brown, 144 S.E. 620, 151 Va. 622. See 
Dobbie v. McPherson, 19 Grant Ch. 
(Ont.) 262 (where survivorship did 
not exist as to the share of one mem- 
ber of a class). 


[a] Clause providing for gift to 
survivor not residuary clause.—A tes- 
tamentary provision that if any of the 
testatrix’ sisters should die before 
the estate “is settled, I wish it divided 
equally between those who may be 
alive at the time” referred to specific 
gifts to the sisters and did not con- 
stitute a residuary clause. Jones vy. 
Brown, 144 S.H. 620, 151 Va. 622. 


75. Mass.—Smith v. Haynes, 89 N. 
BH. 158, 202 Mass. 531; Niles v. Almy, 
86 N.E. 582, 161 Mass. 29. 


N.Y.—In re Fox’s Adm’r, 205 N.Y.S. 
153,123 -Mise., 288. See In' re Wat- 
son’s Will, 186 N.E. 787, 262 N.Y. 284; 
Hendricks v. Hendricks, 69 N.E. 736, 
177 N.Y. 402 (where, in both cases, 
there was an equal division). 


N.C.—Sullivan y. Jones, 40 8.E. 113, 
129 N.C. 442. 


Pa.—Reynolds v. Crispin, 11 A. 236, 
8 Pa.Cas. 252; Newhall’s Estate, 6 
Phila. 345. 

Eng.—Smith v. Pybus, 9 Ves.Jr. 
567, 32 Reprint 722; Walker v. Main, 
I Jac.&W. 1, 37 Reprint 275. 


77. Sias v. Chase, 93 N.E. 802, 207 
Mass. 372. 
[a] Residuary estate apportioned 


among survivors to whom legacies 
given.—Where a will provided for the 
distribution of the entire residue of 
a trust fund among those of certain 
named legatees who should survive 
the testator’s widow, the language as 
to the proportion in which they were 
to receive it, “Each shall re- 
ceive such a proportional part there- 
of as the amount of his foregoing leg- 
acy bears to the sum remaining to 
be distributed,” was construed to 
mean that the part of the fund which 
each would receive was in such pro- 
portion to the whole amount to be dis- 
tributed as the amount of his legacy 
was to the whole amount of the lega- 


In the absence of language show- 
ing a contrary intention the share of a deceased bene- 
ficiary in case of survivorship will be divided among 
the survivors in equal shares,‘® but provisions of 
division will be given 


While provisions in favor of 
a spouse who survives her or his husband or wife are 
not necessarily confined to the ease of the spouse 
living as such at the date of the will,*® such provi- 
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hk. 
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[§ 1345] b. Issue, Heirs, or Representatives of 
Deceased Beneficiaries’! 


Whether or not children 


or issue of a deceased beneficiary designated in a 


tne 


will take or participate under words denoting sur- 
vivorship depends on the intention of the testator®? 
gathered from a consideration of the will®® read, if 
1 necessary, in the light of the surrounding cireum- 
stances.S4 Thus, where it is apparent that the testa- 
tor did not intend to include among the survivors 


children or issue of a deceased person who would 


cies sharing in the distribution. Sias 
v. Chase, 93 N.E. 802, 207 Mass. 372. 


_ 73. Who is “husband” or “wife” 
in general within such terms in will 
see supra § 1221. 


79. In re Lyne, L.R. 8.Eq. 65; 
Wilmot v. De Mill, 32 N.B. 8. 


[a]. Thus, where no one wife is 
specified a second may take as sur- 
viving the husband, although he had 
another living at the date of the will. 
In re Lyne, L.R. 8 Eq. 65; Wilmot v. 
De Mill, 32°N.B. 8: 


80. In re Mook’s Hstate, 187 N.Y. 
S. 170 [aff 167 N.Y.S. 1114, 181 App. 
Div. 934]. 


81. Inclusion of “grandchildren” in 
font see passim supra §§ 1224— 


Statutory provisions to prevent 
lapses see infra §§ 2279-2296. 


gant Ind.—Cooper v. Hayes, 96 Ind. 
oO . 


Ky.—Coleman-Bush_ Inv. 
Figg, 25 S.W. 888, 95 Ky. 408. 


Md.—Anderson v. Brown, 35 A. 937, 
84 Md. 261. 


Mass.—Potter v. Mchane, 142 N.E. 
49, 247 Mass. 387; Balch v. Pickering, 
ao 293, 154 Mass. 363, 14 L.R.A. 

Bis : 

N.J.—Stout v. Cook, 75 A. 5838, 77 
N.J.Eq. 153; In re Hampson’s Estate, 
134 A. 284, 4 N.J.Misc. 642. 


N.Y¥.—Mullarky v. Sullivan, 32 N. 
His 6 2 d3.0) NY. Vig Dilie 


Pa.—In re Barr, 2 Pa. 428, 45 Am.D. 
608. 


83. Cooper v. Hayes, 96 Ind. 386; 
Anderson v. Brown, 35 A. 937, 84 Md. 
261; In re Hampson’s Hstate, 134 A. 
284, 4 N.J.Mise. 642: Inderwick v. 
Tatehell, [1903] A.C. 120 [aff [1901] 
Or Ohe doo). 


84. Potter v. McLane, 142 N.E. 49, 
247 Mass. 387. 


85. Del. Johnson y. Johnson, 149 
A. 306, 17 Del.Ch. 425. 


Ind.—Cooper v. Hayes, 96 Ind. 386. 


N.J.—Howell v. Steelman, 74 A. 976, 
76 N.J.Eq. 423; Prendergast v. Walsh, 
42 A. 1049, 58 N.J.Eq. 149. 


N.Y.—In re Parson’s UWstate, 151 N. 
BE. 441, 242 N.Y. 246 [mod on other 
grounds 210 N.Y.S. 899, 214 App.Div. 
802 (aff 207 N.Y.S. 772,124 Misc. 
394)1; In re Harris’ Will, 245 N-Y.S. 
570, 188 Mise. 287; In re Leigh’s Es- 
tate, 152 N.Y.S. 729, 90 Mise. 258, 14 
Mills Surr. 336; Baldwin v. Palen, 53 
N.Y.S. 520, 24 Mise. 170; Jackson v. 
Thompson, 6 Cow. 178. 


Tex.—Guess v. Phelps, 
41 S.W.(2d) 75. 


Coie ay. 


(Civ.App.) 


have taken as a survivor if he had lived, such inten- 
tion will be given effect.85 
of the will, it is apparent that it was the intention of 
the testator that children or issue*® or where the 


So where, from the terms 


See Duryea v. Duryea, 85 Ill. 41 
(where thé surviving child of a de- 
ceased beneficiary did not take). 


86. Ala.—Baker v. Baker, 62 So. 
284, 182 Ala. 194. See Steele v. Crute, 
938 So. 694, 208 Ala. 25 (holding that 
children of named legatees or devi- 
sees were not necessary parties to a 
suit involving property devised). 


Conn.-—Swole v. Burnham, 149 
229, 111 Conn. 120. 


Del.—Doe ex dem. Cooper vy. Town- 
send, 6 Del. 365; Dooling’s Lessee v. 
Hobbs, 5 Del. 405. 


Ill.—Lawson v. Illinois Merchants’ 
Trust Co., 168 N.E. 681, 337 Ill. 49. 


Ky.—Coleman-Bush Inv. Co. v. 
Figg, 25 S.W. 888, 95 Ky. 403; Gor- 
ham v. Betts, 5 S.W. 465, 86 Ky. 164, 
19 Ky.L. 607; Bayless 'v. Prescott, 79 
Ky. 252, 2 Ky.L. 262; Best vy Conn, 10 
es 36; Deboe v. Lowen, 8 B.Mon. 

16. 


Md.—Bradford v. Mackenzie, 101 A. 
774, 131 Md. 330; Wilson v. Bull, 54 
A. °629; ‘97%, Md. -128> ;-Anderson ov. 
Brown, 35 A. 937, 84 Md. 261; Turner 
v. Withers, 23 Md. 18. 


Mass.—Monks v. Bradford, 142 N.E. 
800, 248 Mass. 296; Boston Safe De- 
posit & Trust Co. v. Goldthwait, 142 
N.H. 38, 247 Mass. 434; Potter v. Mc- 
Lane, 142 N.E.-.49, 247 Mass. 387; 
Dary v. Grau, 77 N.E. 507, 190 Mass. 
482; Lawrence v. Phillips, 71 N.E. 
541, 186 Mass. 320, 9 Prob.Rep.Ann. 
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Mich.—In re Blodgett’s Estate, 163 
N.W. 907, 197 Mich. 455, 


N.J.—Seddel v. Wills, 


A. 


20 N.J.Law 


223; Cuskaden v. Steelman, 103 A. 212, 


88 N.J.Eq. 554; Ashhurst v. Potter, 32 


“A. 698, 53 N.J.Eq. 608 [aff 37 A. 1117, 


54 N.J.EHq. 699]; In re Hampson’s Hs- 
tate, 134 A. 284, 4 N.J.Mise. 642. 


N.Y.—In re Truslow, 35 N.E. 955, 
140 N.Y. 599; Mullarky v. Sullivan, 
32. NEL 7025 /136°NVY 227; 049) Naysot 
333; Wylie v. Lockwcecod, 86 N.Y. 291 
[rev 20 Hun 877]; Guernsey v. Guern- 
sey, 36° N.Y. 267, 2’) Dranscr A. vols 
Snyder v. Snyder, 169 N.Y.S. 396, 182 
App.Div. 65; Davies v. Davies, 113 
N.Y.S.. 872, 129 App.Div. 379 [aff 91 
N.H. 1111, 197 N.Y. 598]; In re Down- 
ing’s Will, 256 N.Y.S. 849, 235 App. 
Div. 185 [rev 253 N.Y.S. 695, 142 Misc. 
11, and aff 184 N.E. 125, 260 N.Y. 635]; 
Davis v. Davis, 44 Hun 3865 [aff 23 
N.E. 568, 118 N.Y. 411]; In re Dyck- 
man’s Will, 245 N.Y.S. 631, 138 Misc. 
253; Davies v. Davies, 112 N.Y.S. 157, 
59 Misc. 104 [mod on other grounds 
113 _N.Y.S. 872, 129° App.Div. 379° (aft 
SO) ING hid 1 Siz. IN Yes 59 She elie 
Weekes’ Estate, 171 N.Y.S. 952; Cla- 
son v. Clason, 18 Wend. 369; Jackson 
v. Thompson, 6 Cow. 178. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will discloses an intent that heirs’? of a deceased 
beneficiary should not take under a gift or gift to 
“survivors” and the like, of the share or interest, 
or the remainder of a share or interest, of another 
deceased beneficiary, such intention will be giv- 
So also, in some wills, the intention to con- 
fine survivorship among members of the designated 
class has been found and has prevailed so as to ex- 
clude children or issue of a deceased member of the 
class,*® as, for example, children or issue of a de- 


en effect. 


N.C.—Spruill v. Moore, 40 N.C. 284, 
49 Am.D. 428; Gregory v. Beasley, 36 
N.C. 25; Skinner v. Lamb, 25 N.C. 155; 
Threadgill v. Ingram, 23 N.C. 577. 


Pa.—Horwitz v. Norris, 60 Pa. 261; 
In re Onderdonk’s Estate, 87 Pa.Su- 
per.) 518) 


Eng.—Gilmour _ v. 
[1930] A.C. 712; Inderwick v. Tatch- 
ell, [1903] A.C. 1420 f[aft--[1901] 2 Ch. 
T38i: “In re “Benn, 29'°Ch.D; 8395" In 
re Rubbins, 79 L.T.Rep.N.S.. 313; 
Taaffe v. Conmee, 10 H.L.Cas. 64, 77, 
11 Reprint 749 (one of three desig- 
nated persons took as survivor). 


See Taylor v. Stephens, (Ind.App.) 
72 N.E. 609 (apparently recognizing 
rule); Dowling v. Reber, 3 So. 654, 
65 Miss. 259, 7 Am:S.R. 651 (holding 
that children of a deceased beneficiary 
never had any estate in the land in- 
volved); Morton v. Morton, 2 Swan. 
(Tenn.) 818 (where a child of a de- 
ceased beneficiary was not entitled to 
take). 


{a] Particular provisions.—(1) 
Where the testatrix bequeathed per- 
sonal property to her three children 
to be equally divided, share and share 
alike, and on the death of either be- 
fore the testatrix the share of such 
child to go to its issue, and, if none, 
to the surviving brothers and sisters, 
and two children predeceased the tes- 
tatrix, only one of them leaving is- 
sue, the surviving child took the en- 
tire share of the child dying without 
issue, and the issue of the other de- 
ceased child took only the share of 
their parent. In re Weekes’ Estate, 
POE Nese 296 25 (2) Where a will 
converts the real estate into person- 
alty and gives the residuary estate to 
executors to invest and hold the same 
in equal shares and apply its income 
to the use of the testator’s surviving 
children “during the life of each of 
them severally, and upon the death of 
. . +: to pay over the capital of the 
share of such child so dying to his or 
her descendants,” and in case of the 
death of a child ‘‘without leaving any 
descendant, then to pay over the 
capital of such child’s share to his cr 
her surviving brothers and sisters,” 
the share of a brother or sister dying 
after the testator went only to the 
surviving brothers or sisters and not 
to the children cf a brother or sister 
dying befcre the life tenant, although 
after the death of the testator. Mul- 
larky v. Suliivsn, 32 N.E. 762, 136 N. 
Y. 227. (3) A Gevise to the testator’s 
four sons, but should either die before 
attaining full age or without children 
his share should go to the others 
“that are living,” but not to any other 
children, was limited to the sons, and 
did not include children of a deceased 
son. Ham v. Ham, 84 SE. 840, 843, 
168 N.C. 486, Ann.Cas.19i7C 301. 


87. Widrig v. Finster, 18 Hun (N. 
Y.) 237. See In re Poultney, [1912] 
2 Ch. 541 (neither heirs nor next of 
kin of deceased beneficiary were en- 
titled to take). 


88. Mass.—Monks v. Bradford, 142 
N.E. 800, 248 Mass. 296; Boston Safe 
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Deposit & Trust Co. v. Goldthwait, 
142 N.E. 38, 247 Mass. 434; Anderson 
v. Bean, 107 N.E. 964, 220 Mass. 360. 


N.Y.—Davis v. Davis, 23 N.E. 568, 
118 N.Y. 411; Davies v. Davies, 113 
N.YS. 872,, 129° App.Div. 379) [afi 92 
N.E. 1111, 197 N.Y. 598]. 


N.C.—Ham v. Ham, 84 S.E. 840, 186 
N.C. 486, Ann.Cas.1917C 301. See 
Robertson v. Andrews, 95 S.E. 892, 
ne ics 492 (apparently recognizing 
rule). 


Ohio.—Sinton v. Boyd, 19 OhioSt. 
30, 36, 2 Am.R. 369. 


Pa.—Diemer’s Estate, 
543. 


Iing.—Re Corbett, Johns. 591, 70 
Reprint 555; Beckwith v. Beckwith, 
46) 1..3;Chs: 97. 


2 Pa.Dist. 


[a] Rule applied to gift to a class 
and their heirs. Diemer’s Estate, 2 
Pa.Dist. 543. 


89. Lawrence v. Phillips, 71 N.E. 
541, 186 Mass. 320; In re Truslow, 35 
N.E. 955, 140 N.Y. 599; Davis v. Da- 
vis, 23 N.E. 568, 118 N.Y. 411; Mowat 
v. Carow, 7 Paige (N.Y.) 328, 32 Am. 
D. 641; Re McCready, 19 Ont.W.N. 
247. See Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896 (‘“‘surviv- 
ors” did not mean “children’); Has- 
Zara «ve Haszard,: 34. Ai, 150, 19) R.1. 
374 (mecessity for actual survival ap- 
parently recognized). 


[a] Particular provisions.—(1) 
Where a testator devised land to his 
three sons in fee and to the survivor 
and survivors of them in case either 
dies before the testator without issue, 
and in case either dies before the tes- 
tator leaving issue, the share of such 
deceased child shall go to such issue, 
the word ‘“‘survivor” in the connection 
in which it is used related to, and was 
limited by, a class of which the sons 
constitute the whole, and did not re- 
fer to the issue cf one cf that class. 
Davis v. Davis, 23 N.E. 568, 118 N.Y. 
411. (2) In such case the share of the 
son who dies before the testator with- 
cut issue passes to the son who sur- 
vives the testator (Davis v. Davis, 
supra), (3) and where two sons died 
before the testator and only one left 
issue, the share of the son so dying, 
who left issue, was released to his 
children, but they tock only such 
share (Davis v. Davis, supra). (4) 
Where a remainder of rea! and per- 
sonal estate was limited to one if he 
survived the life tenant, but if he died 
before the life tenant to be divided 
among the children or the survivors 
or survivor of them, the children of a 
deceased member of the class of chil- 
dren could not take as a survivor of 
that class. Mowat v. Carow, 7 Paige 
(N.Y.) 328, 32 Am.D. 641. 


90. Guernsey v. Guernsey, 36 N.Y. 
267, 2 Transcr.A. 151; Widrig v. Fin- 
ster, 18 Hun (N.Y.) 287. See Seibert 
v. Wise, 70 Pa. 147 (where a devise 
over to survivors was destroyed); 
Lowry v. O’Brien, 25 S.C.Eq. 262, 57 
Am.D. 727 (where the administratrix 
of decedent who left issue had no 
claim in respect of the last survivor 
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ceased member of a class who dies before distribu- 
tion.8® Even where a gift is to specified persons and 
their heirs the view has been taken that a provision 
that the share of one who dies without issue shall 
be divided among the “survivor or survivors, or his 
or their heirs” does not permit the heirs of one who 
died to take part of the share of another who died 
subsequently without issue.°° 
appears from the context of the will that the testa- 
tor intended to include or let in children or issue,®* 


Where, however, it 


who did not leave issue). 


91. Mass.—Wentworth v. Bell, 144 
N.E. 102, 249 Mass. 120; Galloupe v. 
Blake, 142 N.E. 818, 248 Mass. 196; 
Boston Safe Deposit & Trust Co. v. 
Nevin, 98 N.E. 1051, 212 Mass. 232; 
Balch v. Pickering, 28 N.H. 293, i564 
Mass. 368, 14 L.R.A. 125. 


Mich.—Riveneit v. Bourquin, 18 N. 
W. 537, 53 Mich. 10. 


Mo.—Hartnett v. Langan, 222 S.W. 
403, 282 Mo. 471. 


N.H.—Marvin v. Peiree, 152 A. 484, 
84 N.H. 455. 


N.Y.—Hendricks v. Hendricks, 69 
N.E. 736, 177 N.Y. 402; In re Truslow, 
35 N.E. 955, 140 N.Y. 599; Matter of 
ends Will, 3 N.Y.S. 67, 1 Conn.Surr. 

od. 


N.C.—Sullivan v. Jones, 40 S.H. 113, 
129 N.C. 442; Mayhew v. Davidson, 
62° N.C. 4:7. 


Pa.—Naglee’s Appeal, 33 Pa. 89, 91 
[expl and foll In re Devine, 48 A. 
1072, 199 Pa, 250, 256]; In re Wool- 
verton, 26 Pa.Dist. 732; Gilmer’s Est., 
17 Pa.Dist. 59; Vodges’ Hst., 16 Pa. 
Dist. 377; Hunter’s Estate, 10 Pa. 
Dist. 120; Wentz’s Est., 43 Pa.Co. 158; 
Powell’s Estate, 1 Phila. 30, 7 Leg. 
Int. 23. See In re Beck’s Estate, 74 
A. 607, 225 Pa. 607 (where children 
of a deceased person participated un- 
der a gift to “heirs’”). Compare In 
re Norris, 15 Pa.Dist. 801. 


Tenn.—Lee . Villines, 
1117, 129 Tenn. 625; 
2 Head 417. 


ro Se rel Cary, 269 2Awe1S 6719 leowate 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447. 


Eng.—Waite v. Littlewood, L.R. 8 
Ch. 70; Powell v. Hellicar, [1919] 1 
Ch. 138; In re Bowman, 41 Ch.D. 525. 


Newfoundl.—Prowse v. Harvey, 7 
Newfoundl. 869. 


See Graves v. Spurr, 31 S.W. 483, 97 
Ky. 651, 17 Ky.L. 411; Birney v. Rich- 
ardson, 5 Dana (Ky.) 424; Duerring 
v. Brill, 96 A. 269, 127 Md. 104 (where 
children of a deceased beneficiary 
took their deceased parent’s share of 
another deceased peneficiary’s share, 
the latter having predeceased such 
parent and beth having died befcre 
testator); In re Chaney’s Estate, 36 
S.W.(2d) 709, 120 Tex. 185 (a be- 
quest of one hundred dollars each to 
“five heirs of my sister’ was held to 
be a bequest of one hundred dollars 
each of four children of a deceased 
sister and one hundred dollars jointly 
to the children of a deceased daugh- 
ter of such deceased sister); Ray v. 
Gould, 15 U.C.Q.B. (Ont.) 131 (where 
children of a deceased beneficiary 
were entitled to take); Re Parkin, 16 


167 S.W. 
Seay v. Young, 


Ont. W.N. 26. 
{a] Particular provisions.—(1) 
Phrase “remaining living heirs’ as 


used in a will providing that, in case 
of the death of either one of four chil- 
dren, the property willed to them is 
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the heirs,®? or legal representatives®*® of a deceased , 
beneficiary, such intention will be given effect. 
some eases, the courts have found the intention in the 
context in order to include or let in issue of a de- | 
ceased member of a class,9* and issue of deceased 
persons may take in order to effectuate the intention 
of the testator that there should be equality among 
the various branches of the family.®® 


Rules for determination of intention. 
some of the cases the courts have laid down specific 


WILLS 


In 


While in 


rules applicable to particular types of gifts, for the 


to be equally divided to the remain- 
ing living heirs of the testator, means 
his surviving children and the chil- 
dren of any such child deceased. In 
re Harrington’s Will, 125 N.W. 986, 
142 Wis. 447. (2) Where the testator 
gave property to his niece for life 
and the remainder to the heirs of her 
body, and in default of .issue to her 
father, mother, brothers, and sister 
equally or their heirs taking per 
stirpes, and all of the persons enu- 
merated save three brothers died be- 
fore the niece, a deceased brother 
leaving issue surviving, the three 
surviving brothers and the issue of 
the dead brother were entitled to the 
whole, the three brothers each taking 
a one-fourth interest, and the issue 
of the dead brother taking the other 
fourth. Hartnett v. Langan, 222 S. 
W. 403, 282 Mc. 471. (3) Under a will 
devising real estate to each child of 
the testator during her natural life, 
' and at her decease to her child or 
children, if any survived her, and, if 
not, to the remainder of the testator’s 
children in equal shares, it was held 
that the property in which a child of 
the testator who died without leaving 
children had a life estate passed to 
those cf the testator’s children living 
at the death of such life tenant, and 
to the children of deceased children. 
May v. May, 204 N.Y.S. 408, 209 App. 
Div. 22. (4) Where all the brothers 
and sisters of the testator, to whom a 
remainder was given after the life 
estate of the testator’s widow, pre- 
deceased the widow and all died with- 
out children except two of the broth- 
ers, under a provision of the will 
which gave shares of the brothers and 
sisters dying childless to the sur- 
viving brothers and sisters, to the 
exclusion of surviving spouses, the 
estate of the brothers leaving chil- 
dren shared equally in the remainder. 
Marvin v. Peirce, 152 A. 484, 84 N.H. 
455. (5) A gift to the testator’s chil- 
dren and, if any should die before 
the testator, to ‘‘the survivors, or 
their legal representatives” has been 
held to include children of a child of 
the testator who died before the tes- 
tator. Rivenett v. Bourquin, 18 N.W. 
537, 53 Mich. 10. (6) Under a testa- 
mentary provision 
F [specifying two by name] 
equal shares . . or the survivor of 
them, I give’ a specified sum, where 
both died before the testatrix, the 
children of each were entitled to one 
half the entire amount. Galloupe v. 
Blake, 142 N.E. 818, 248 Mass. 196. 
(7) Where, however, one died without 
issue, and the other died subsequént- 
ly leaving issue, the survivorship pro- 
vision would be given effect by dis- 
tributing the entire amount of the 
legacy among the issue of the surviv- 
or. Galloupe v. Blake, supra. 


92. Perkins v. Wilson, 22 S.W.(2d) 
416, 232 Ky. 883; Howell v. Gifford, 53 
A. 1074, 64 N.J.Eq. 180; Matter of 


in 


“to my cousins. 


Smith’s Estate, 97 N.Y.S. 321, 110 App. 
Div. 421. See Holcomb v. Wright, 5 
App.D.C. 76. ‘ 


Howell v. Gifford, 53 A. 1074, 
Buckley v. Reed, 15 


93. 
64 N.J.Eq. 180; 
Pa. 83. 


[a] Particular provision.—-A di- 
rection to divide a remainder, at the 
death of the widow, among the testa- 
tor’s “surviving children, or their 
heirs” amounted to a direction for di- 
vision ‘‘among such of the children 
as should then survive and the legal 
representatives of those then dead.” 
Buckley v. Reed, 15 Pa. 88, 86 (where 
the court said: ‘‘When too it is real- 
ized that some of the legatees were 
daughters, who might marry and bear 
children, the legal propriety of the 
reading becomes more and more ob- 
vious. If essential to subserve such 
a possible interest, the operation of 
the word ‘survivor’ would be re- 
strained to the period of the testator’s 
death’’). 


94. Hendricks v. Hendricks, 69 N. 
BH. 736, 177 N.Y. 402; Lewis’ Appeal, 
18 Pa. 318; \Park’s Hstate, 21 Wkly. 
N.C. (Pa.) 227; Malseed’s Estate, 15 
Wkly.N.C. (Pa.) 368; Shepard v. 
Shepard, 14 A. 536, 60 Vt. 109; Waite 
v. Littlewood, L.R. 8 Ch. 70; In re 
Bowman, 41 Ch.D. 525 [dist Re Rub- 
bins, 79 L.T.Rep.N.S. 313, 314]; Pea- 
cock v. Stockford, 7 De G.M.&G. 129, 
56 Eng.Ch. 100, 44 Reprint 51; Roe- 
buck v. Dean, 2 Ves.Jr. 265, 30 Re- 
print 626. 


95. Harris v. Berry, 7 Bush (Ky.) 
113; Carter v. Bloodgood, 3 Sandf.Ch. 
(N.Y.) 293. See Webb’s Estate, 24 Pa. 
Dist. 368 (where there was an equal 
distribution among representatives of 
several of the testator’s children). 


96. See cases infra this note. 


[a] Particular statements.—(1) If 
there be an absolute gift to several 
persons, with the gift to the surviv- 
ors, if any die without issue “surviv- 
ors’”’ must be construed-in its ordi- 
nary sense. Cooper v. Cooper, 31 A. 
1043, 12 Del. 488 (per Saulsbury, Ch.). 
(2) Another principle of interpreta- 
tion is that, where there is a gift over 
to take place only in case the event on 
which the property is limited to the 
first legatees, among whom there is 
to be survivorship, happened in re- 
spect of all these legatees, “survivor” 
will be construed “other’’ so as not 
to cause an intestacy. Cooper vy. 
Cooper, supra (per Saulsbury, Ch.). 
(3) Another principle of interpreta- 
tion is that, where there is a devise 
to sons, and the heirs of their bodies 
and, if any die without issue, to the 
survivors and the heirs of their bod- 
ies, and, if all die without issue, over, 
survivorship shall be referred to the 
stirpes and not to the first taker, and 
the share of a son dying without is- 


purpose of determining whether or not the children 
or issue of deceased beneficiaries shall take or par- 
ticipate under words of survivorship,’® it is usually 
recognized that any such rules must yield to the plain 
intention of the testator as shown by the will.°’- 
Words of survivorship have sometimes been treated 
as including or letting in issue of deceased members 
of the class or beneficiaries specified by applying the 
words literally to the whole surviving stock of bene- 
ficiaries,?* by construing the word “survivor” or its 


sue will go among the issue of a son 
previously deceased, and the surviv- 
ing sons. Cooper v. Cooper, supra 
(per Saulsbury, Ch.). (4) The same 
principle will be applied to the case 
where the will gives life estates with 
limitations expressly to issue, fol- 
lowed by a gift on failure of issue 
of any. of the tenants for life to the 
surviving tenants for life for their 
lives, and then to their issue, and an 
ultimate gift over on failure of issue 


of all the tenants for life. Cooper v. 
Cooper, supra (per Saulsbury, Ch.). 
“C5 Wheres ther gift is tor “Algae B.” 


and ‘C.,’ equally for their respective 
lives, and after the death of any to 
his children, but if any die without 
children to the survivors for life with 
remainder to their children, only chil- 
dren of survivors can take under the 
gift over.” In re Bowman, 41 Ch.D. 
925, 531 (compare the report of the 
same case and opinion in 60 L.T.Rep. 
N.S. 888, 891, materially at variance 
with the report in 41 Ch. D., in placing 
a comma not, as above between “their 
children” and ‘only children of sur- 
vivors” but between ‘their children 
only” and ‘“‘ckildren of survivors’). 
(6) If to similar words there is added 
a limitation over if all the tenants 
for life die without children, then the 
children of a predeceased tenant for 
life participate in the share of one 
who dies without children after their 
parent. In re Bowman, supra. ° (7) 
They also participate, although there 
is no general gift over, where the 
limitations are to A, B, and C equally 
for their respective lives, and after 
the death of any to his children, and 
if any die without children to the sur- 
viving tenants for life and their re- 
spective children, in the same manner 
as their original shares. In re Bow- 
man, supra. (8) Subsequent English 
eases have accepted the statements 
in notes (5) and (6) supra, but have 
rejected the statement in note (7) 
supra, see Inderwick v. Tatchell, 
[1901] 2 Ch. 738 [aff [1903] A.C. 120]; 
Harrison v. Harrison, [1901] 2 Ch. 
136; In re Robson, [1899] W.N. 260. 
See also cases infra notes 99-2. 


97. Stout v. Cook, 75 A. 583, 77 N: 
J.Eq. 153 [rev on other grounds 81 A. 
821, ‘79 N.J.Eq. 573]; Inderwick v. 
Tatchell, [1903] A.C. 120 [aff [1901] 
2 Ch. 738]. 


gees Harris v. Berry, 7 Bush (Ky.) 
[a] Flexible in meaning.—‘ ‘Sur- 


vivors,’ as written is a flexible term, 
not necessarily meaning the testator’s 
surviving children only, but, when 
molded by the context and spirit of 
the will, may consistently with the 
literal import comprehend all his sur- 
viving descendants who were intend- 
ed to be beneficiaries.’” Harris v. Ber- 
ry; 7 Bush (Ky.) 113, 115: 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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equivalent as “other’”®® or “surviving stirps,”! or as 
referring to “stirpital survivorship”? or to the death 
of the testator. So the term “survivors,” as used 
in a gift to a class or their “survivors,” has been 
construed to mean “legal representatives” of those 
who died before the testator.4 Any tendency to fa- 
vor the inclusion of issue among survivors must, 
however, yield to plain language or clearly express- 
ed intention to the contrary;° and apparently the 
tendency is to give the term “survivors” and the like 
a literal construction notwithstanding such construe- 
tion may result in the exclusion of children or issue 
of a deceased beneficiary® or in partial intestacy.? 
Thus, in the absence of any contrary intention shown 
by the will, the terms “surviving,” “survivors,” and 
the like, used in provisions for gifts over of the share 
or legacy of a deceased beneficiary or the remainder 
thereof, are generally given their literal meaning 
so as to apply to those designated beneficiaries or 
members of the designated class who outlive such 
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deceased beneficiary and so as not to include chil- 
dren or issue of a beneficiary who predeceased such 
deceased beneficiary, the distribution of whose share 
or the remainder thereof is in question,® and, in 
accordance with this view, the propriety of refusing 
to construe such terms of survivorship as “other” or 
“others” has been recognized.® <A like rule has been 
applied ‘in refusing to construe “remaining” as “oth- 
er” in the case of a gift over to the “remaining chil- 
dren” of the testator.1° The denial of the nght of 
issue or children of a deceased beneficiary to partic- 
ipate is sometimes based on a construction of the 
will which refers the words of survivorship to the 
time of the termination of an intervening life estate 
and the taking of such words in their literal sense.*+ 
The view has been expressed that, in order to permit 
the application of the so-called doctrine of “stirpital 
survivorship” there must be a remainder to the sur- 
vivors as such in fee.1? 


[§ 1346] c. To What Period Survivorship Refers 


99. Ala.—Smith v. Smith, 47 So. 
220, 157 Ala. 79, 25 L.R.A.N.S. 1045. 


Del.—Cooper v. Cooper, 31 A. 1043, 
12 Del. 488 (per Saulsbury, Ch.). 

N.Y.—Carter v. Bloodgood, 3 Sandf. 
Ch. 293. 

Pa.—In ré Fox, 70 A. 954, 222 Pa. 


108). Im re wBacon, 52) Aj 135,202. Pa, 
535; In re Devine, 48 A. 1072, 199 Pa. 
250; Lapsley v. Lapsley, 9 Pa. 130; 


Vogdes’ Hstate, 16 Pa.Dist. 377; Hub- 


bert’s Estate, 6 Pa.Dist. 96. See 
Croll’s Estate, 26 Pa.Dist. 873. Com- 
pare Cumming’s Estate, 20 Pa.Dist. 


861 (‘“‘surviving” construed as ‘‘oth- 
er,” but shares of deceased legatees 
and devisees went to their respective 
personal representatives rather than 
their respective children). 


Vit.—In re, Cary, 69 Av736,, 81_Vt. 
112. 


Eng.—In re Friend, [1906] 1 Ch. 
47; Lucena v. Lucena, 7 Ch.D. 255; 
Wake v. Varah,,2'Ch.D. 348; Cross v. 
Maltby, L.R. 20 Eq. 378; In re Palmer, 
L.R. 19 Eq. 320; Badger v. Gregory, 
L.R. 8 Eq. 78; Hurry v. Morgan, L.R. 
8 Eq. 152; In re Keep, 32 Beav. 122, 
55 Reprint 48; In re Tharp, 1 De G. 
J.&S. 453, 66 Eng.Ch. 352, 46 Reprint 
180; Smith yv. Osborne, 6 H.L.Cas. 
375, 393, 10 Reprint 1340; Cole v. 
Sewell, 2 H.L.Cas. 186, 9 Reprint 1062; 
Crowther vy. Evans, 11 Jur.N.S. 902; 
Askew v. Askew, 57 L.J.Ch. 629; In re 
Johnson, 53 L.J.Ch. 1116; Hawkins 
v. Hamerton, 16 Sim. 410, 39 Eng.Ch. 
410, 60 Reprint 933; Aiton v. Brooks, 
7 Sim. 204, 8 Eng.Ch. 204, 58 Reprint 
815; Wilmot v. Wilmot, 8 Ves.Jr. 10, 32 
Reprint 252. See Powell v. Hellicar, 
[1919] 1 Ch. 138 (where issue of a 
predeceased beneficiary were permit- 
ted to take); In re Arnold, L.R. 10 
Bq. 252 (where, after advocating the 
construction ‘‘other” to effectuate the 
intention, “other surviving children” 
was construed “other children” and 
the word surviving rejected); Barlow 
v. Salter, 17. Ves.Jr. 479, 34 Reprint 
185 (holding that, under a devise to 
four, the part of the one being only 
for life and to be divided between the 
survivors, the right of the other three 
did not depend upon survivorship, but 
was absolute and transmissible to 
their representatives). 

See Birney v. Richardson, 5 Dana 
(Ky.) 424 [dist Bayless v. Prescott, 
79 Ky. 252, 2 Ky.L. 262] (apparently 
recognizing the rule). 


Construed as “other” in general see 
supra § 1340. 


1. Waite v. Littlewood, L.R. 8 Ch. 
70; Lucena v. Lucena, 7 Ch.D.. 255; 
Wake v. Varah, 2 Ch.D. 348. 


2. Inre Wain, 25 Pa.Dist. 607. See 
State Bank & Trust Co. v. Nolan, 130 
A. 483, 103 Conn. 308 (where, however, 
the so-called doctrine of “stirpital 
survivorship” did not apply); Waite 
v. Littlewood, L.R. 8 Ch. 70 (apparent- 
ly recognizing the rule). \ 


3. See passim infra §§ 1346-1351. 


ao RAN werey Barty dla.. +25 ,et On Ie 
D. 608. 


[a] Rule applied where the names 
of the members of the class.were re- 
cited in the will and some of them 
were dead when the will was execut- 
ed, of which fact the testator had 
Knowledge. In re Barr, 2 Pa. 428, 45 
Am.D. 608. 


5. Mullarky v. Sullivan, 32 N.E. 
GO2re 30, INGYC soe ao Os 


“While it is true that courts favor 
a construction which will permit the 
children of a deceased child to take, 
rather than one which will exclude 
them yet this principle can 
have no application in a case where 
the language of the will is plain or 
where the intention of the testator is 
so clearly expressed as to leave no 
room for construction.” Mullarky v. 
Sullivan, supra. 


6. Stout v. Cook, 81 A. 821, 79 N.J. 
Eq. 573; Inderwick v. Tatchell, [1901] 
MO) Cee Terey Nea tes bea by ON OPE AOI GN AG ava cs 
Benn, 29 Ch.D. 839; Re Usticke, 35 
Beav. 338, 340) 55 Reprint 926. 


[a] Gift over to survivors for life 
with remainder to children is not 
alone sufficient to necessitate the con- 


struction of “survivors” as “others.” 
In re Horner, 19 Ch.D. 186. And see 
cases infra notes 8, 9. 

TS COU Ve COOK sole PAG Oley o 


N.J.Eq. 573. 


8. Baker v. Baker, 62 So. 284, 182 
Ala. 194; Bayless v. Prescott, 79 Ky. 
252, 2 Ky.l. 262; Cuskaden vy. Steel- 
man, 103 A. 212, 88 N.J.Hq. 554 [mod 


102) A. 261, 88 NJ. Hae 934d3eiStoutiyv: 
Cook, 81 A. 821, 79 N.J.Hq., 573. [rev 
75 A. 583, 77 N.J.Eq. 1538]; Mullarky 
Vv. Sullivan, , 32°, NEES 762; 13:6" INLY. 


221. 

9. Ky.—Bayless v. Prescott, 79 Ky. 
252, 2 Ky.l. 262. See Gorham v. 
Betts, 5 S.W. 465, 86 Ky. 164. 9 Ky... 
607 (apparently recognizing the rule). 

Md.—wWilson v. Bull, 54 A. 629, 97 
Md. 128; Anderson v. Brown, 35 A. 


937, 84 Md. 261. 


N.J.—Seddel v. Wills, 20 N.J.Law 
223; Ashhurst v. Potter, 32 A. 698, 53 
NJ. Wo. 608 Laff st Al 11754 SNeoe 
Eq. 699]. 


Pa.—In re Onderdonk’s Estate, 87 
Pa.Super. 518; Hauer’s Estate, 16 Pa. 
Super. 257. 


Eng.-—In re MacPhillamy, [1930] A. 
C..712; Inderwick v. Tatchell, [1903] 
A.C. 120 [aft [19017] 2°Chi 738s “imnore 
Mears, [1914] 1 Ch. 694; In re Benn, 
29 Ch.D. 839; Re Usticke, 35 Beav. 
338, 55 Reprint, 926; Re Corbett, 
Johns. 591, 70 Reprint 555; Beckwith 
v. Beckwith, 46 L.J.Ch. 97; In re 
Rubbins, 79 L.T.Rep.N.S. 313; Milsom 
ran ng 5 Ves.Jr. 465, 31 Reprint 


See Duryea v. Duryea, 85 Ill. 41;- 
Carter v. Bloodgood, 3 Sandf.Ch. (N. 
Y.) 293 (both cases apparently recog- 
nizing the rule). 


[a] Particular provisions. — (1) 
The view has been taken that, where 
the gift over is to “surviving” child 
or children of the testator, “surviv- 
ing” will not be construed as “other” 
in order to let in children of a de- 
ceased child of the testator where 
there is nothing in the will to in- 
dicate that the testator used “‘surviv- 
ing’ in the sense of “other.” Wilson 
Vv. Bull,’ ‘54° Alv629;%9 7 Madi i287, (2) 
Construction as “other” has been re- 
fused where the language of the will 
was precise and showed that the sur- 
vivors were to take as tenants for life 
for their separate use, a provision 
wholly inconsistent with any inten- 
tion that the children of a deceased 
member of the class should stand in 
his place as their parent. Winterton 
v. Crawfurd, 1 Russ.&M. 407, 5 Eng. 
Ch. 407,39 Reprint 157. 


[b] Scheme .of disposition.—The 
fact that the original shares are all 
settled by the, will, and that the 
shares which the “survivors” take in 
the share of a child who dies without 
issue, are settled in the same way 
as their original shares, is not by it- 
self sufficient to show that “surviv- 
ors” is used in the sense of “others.” 
In re Benn, 29 Ch.D. 839. 


10. Turner v. Withers, 23 Md. 18. 


Stout v. Cook, 81 A. 821, 79 N. 
J.Eq. 573. And see cases passim in- 
fra §§ 1346-1351. 


To what period survivorship ref2rs 
iv, general see infra §§ 1346-1351. 


12. State Bank & Trust Co.--v. 
Nolan, 180 A. 488, 103 Conn. 308. 
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—(1) In General. Words or a word of survivorship 
in a will may refer to the survivor of the testator; 
it may mean the survivor at the time of some event 
contemplated by the will.1? Determination as to 
what period survivorship relates ‘does not depend on 
any technical words!? and, in general, in respect of 
such determination, words of survivorship are not 
regarded as technical.1> The determination is gov- 
erned by the intention of the testator,!® collected ei- 
ther from the particular dispositiont’ or, from 
the context of the will,1® or, as sometimes stat- 
ed, from the whole will’® and the ecireumstane- 
es to which the will applies.2° In short, words 
of survivorship will be referred to the event plainly 
intended to accomplish the purpose of the testator, 
whether that event be before, at the time of, or after 
the death of the testator.21_ While the view has been 
expressed that words of survivorship refer to the 
death of the testator only where they may not be 
referred to any other period,?? according to some 
cases the general rule is that such words relate to 


[a] Doctrine not applicable.—The 
doctrine of stirpital survivorship did 
not apply where the will directed that 17 
the share of any of the testator’s chil- > 
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the time of the death of the testator in the absence of 
the manifestation of a contrary intention in the 
will,?* or, as sometimes stated, such words are pre- 
sumed to relate to the death of the testator if fair- 
ly capable of such construction?* or if there is no 
controlling evidenee of a contrary intention.?° In 
any event, the death of the testator is taken to fix 
the time of survivorship where that is the intention 
of the testator as gathered from the context?® in the 
light, in certain cases, of the surrounding cireum- 
stances.27_ Even, however, if, as a general rule, words 
of survivorship are referred to the time of the death 
of the testator, such rule is not a hard and fast 
one and yields ‘to the intention of the testator.*® It 
has sometimes been held or recognized that the gen- 
eral rule is that words of survivorship refer to the 
time of the distribution of the subject of a devise 
or legacy among those to whom, or to the survivors 
of whom, it is given, in the absence of the manifes- 
tation of a contrary intention in the will,?® that is, 
such words are to be referred to a period, whether 


dren, who died leaving surviving chil- 
dren, be transferred to such children 
free from trust, and that the share of 
any who died leaving no children be 
held in trust for the testator’s sur- 
viving children, no implication of ab- 
solute interest in the remainder being 
permissible from a gift of income to 
the survivors. State Bank & Trust 
Co. v. Nolan, 130 A. 483, 103 Conn. 308. 


13. Inderwick v. Tatchell, [1903] 
Gwe 20, Ns fate: LOOT Ih 2 1Chia i388) 
(per Halsbury, L. C.). 


14. In re Winter, 45 P:, 1063, 114 
Cal. 186; Wren v. Hynes’ Adm’r, 2 
Mete. (Ky.) 129; Newton v. Ayscough, 
19 Ves.Jr. 534, 536) 34 Reprint 614. 


15. Woelpper’s Appeal, 17 A. 870, 
126 Pa. 562. 


[a] Rule discussed.—(1) Words 
of survivorship “are not’ technical 
words at all, and have a set presump- 
tive meaning.as to time, only because 
experience has appeared to indicate 
that they are most commonly used 
with reference to that period,” that is, 
of the testator’s death. Woelpper’s 
Appeal, 17 A. 870, 126 Pa. 562, 574. 
(2) “Giving them a quasi technical 
meaning for the purpose of aiding in 
the ascertainment of intention, is far 
short of making them a Procrustean 
bed on which every unfortunate tes- 
tator’s will shall be stretched out of 
its proper shape or shorn of its mem- 
bers, to make it conform to the arbi- 
trary standard.” Woelpper’s Appeal, 
supra. 

16. Cal.—In re Winter, 45 P. 1063, 
114 Cal. 186. 


Ky.—Morton’s Guardian v. Morton, 
SoSoWiay LISS. 120" Key 25d) 20 Keyes 
661, 10 Prob. Rep.Ann. 106; Harvey 
v. Bell, 81 S.W. 671, 118 Ky. 512, 26 
Ky.L. 881; Wren v. Hynes’ Adm’r, 2 
Metce. 129. 

Mo.—Sullivan v. Garasche, 129 N. 
ee 949, 229 Mo. 496, 49 L.R.A.N.S. 
605. 


Pa.—Craig’s Estate, 24 Pa.Dist. 851. 


Eng.—Marriott v. Abell, L.R. 7 Eq. 
478; In re Gregson, 2 De G.J.&S. 
428, 4387, 67 Eng.Ch. 334, 46 Reprint 
441 [rev 2 Hen.&M. 504, 71 Reprint 
559]; Newton v. Ayscough, 19 Ves. 
Jr. 534, 34 Reprint 614. 


See Prichard v. Prichard, 98 S.E.|] N.Y.S. 770, 149 Mise. 182; In re Duf- 

877, 88 W.Va. 652 (recognizing rule).}|fy’s Will, 256 N.Y.S. Te oe ae 

In re Winter, 45 P. 1063, 114 421. See In re Harris’ Will, 245 N.Y. 

Cal. 186; Morton’s Guardian v. Mor-| 5+ 570, 138 Sree 287 (apparently 
ton, 85 S.W. 1188, 120 Ky. 251, 27 Ky. | Tecosnizing rule). 

L. 661, 10 Prob.Rep.Ann. 106; Wren Pa.—Blair v. Oliver, 110 A. 270, 

v. Hynes’ Adm’r, 2 Metc. (Ky.) 129;|267 Pa. 434; Black v. Woods, 63 A. 


Newton v. Ayscough, 19 Ves.Jr. 534, 


536, 34 Reprint 614. 


18. In re Winter, 45 P. 1068, 114 
Cal. 186; Morton’s Guardian v. Mor- 
LON} S57 SOW LSS. LO: Key. neo 5) Rey 
L. 661, 10 Prob.Rep.Ann. 106; Wren v. 
Hynes’ Adm’r, 2 Metc. (Ky.) 129; In- 
derwick .v. Tatchell, [1903] A.C. 120 
[aff [1901] 2 Ch. 738]; Newtonrv. Ays- 
cough, 19 Ves.Jr. 534, 536, 34 Reprint 
614. 

19. Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605; 
Craig’s Estate, 24 Pa.Dist. 851. 


20. Sullivan v. Garesche, 129 S. 
Ne 949, 229 Mo. 496, 49 L.R.A.N.S. 


21. Clore v. Smith, 90 N.E. 917, 45 
Ind.App. 340; Wren v. Hynes’ Adm’ iT; 
2 Metce. (Ky.) 129; Prichard v. 


Prichard, 98 S.E. 877, 83 W.Va. 652; 
Dent v. Pickens, 58 S.H. 1029, 61 W. 
Va. 488. 


22. Barber v. Crawford, 67 S.E. 7, 
85 S.C. 54; Selman v. Robertson, 24 
S.-W, 187, 46 SiC. 2625 Roundtreé Wr 
Roundtree, 2 S.E. 474, 26 S.C. 450. 


23. U.S.—In re Twaddell, 110 F. 
145, 6 Am.Bankr.Rep. 539. 


Ala.—Abrahams v. Abrahams, 122 
So. 625, 219 Ala. 5383; McGlathery v. 
Meeks, 121 So. 67, 219 Ala. 89; Orr v. 
Helms, 117 So. 61, 217 Ala. 603; Spira 
v. Frenkel, 97 So. VO4, 0210" Alar 27% 
Darrow v. City of Florence, 91 So. 606, 
206 Ala. 675. But see Smith v. Smith, 
47 So. 220, 157 Alas 79)525 TUR. ALN.S! 
1045 (where the court said that sur- 
vivorship between devisees never re- 
lates to the death of the testator un- 
less there is no other time to which 
it can be referred). 


Tll.— Arnold v. Alden, 50 N.E. 704, 
173 Ill. 229. 


Ind.—Heilman v. Heilman, 28 N.BE. 
310, 129 Ind. 59; Harris v. Carpenter, 
10 N.E. 422, 109 Ind. 540; Smith vy. 
Smith, 109 N.E. 60% 59 Ind.App. 169. 


Mich.—Eberts v. Eberts, 4 N.W. 
172, 42 Mich. 404, 406. 


N.Y.—In re Guenard’s Estate, 266 


129, 213 Pa. 588; Shalleross’s Estate, 
49 (A: 936, 200° Pa: 122 ‘faff ‘9 Pa.Dist! 
690]; In re Dobbins, 26 Pa.Dist. 1107; 
In re Buchanan’s Hstate, 25 Pa.Dist. 
844; Bell’s Estate, 18 Pa.Co. 312. 


R.I.—Bailey v. Brown, 36 A. 581, 19 
R.T. 669. 


Va.—Jameson v. Major’s Adm’r, 9 
S.E. 480, 86 Va. 51, 3 L.R.A. 773. 


24. In re Beach’s Estate, 151 A. 
654, 103 Vt. 70; In re Thayer’s Estate, 
130 A. 683, 99 Vt. 204. 


25. In re Rankin, 23 Pa.Dist. 1078. 


26. Lucas v. Scott, 239 F. 450, 152 
C.C.A. 328; Hoadly v. Wood, 42 A. 263, 
71 Conn. 452: Worcester v. Worcester, 
101 Mass. 128; Toms v. Williams, 2 N. 
W. 814, 41 Mich. 552. See King Vv. 
Hawaiian Trust Co., Mute. 2s Hawaid 
619 (to the effect that the beneficiary 
must have outlived the testator in or- 
der to take anything under the will). 


27.— Ball’ ve Holland, 75 3N.E. 003; 
189 Mass. 369, 1 L.R.A.N.S. 1005. 


28. Kelso v. Lorillard, 85 N.Y. 177 
Laff 8 Daly 300]; Matter of Cramer, 
69 N.Y.S. 299, 59 App.Div. 541 [aff 63 
N.E. 279, 170 N.Y. QTLs? ~s 


29. Md. ar iseoly v. Ridgely, 59 A. 
731, 100 Md. 280. 


Ohio.—Sinton v. Boyd, 19 Ohio St. 
30, 2 Am.R. 369; Wood v. Wood, 22 
Ohio N.P.N.S. 302. 


gr moppert NG 
Hq. 83. 

Seam ings v. Burgess, 18 Beav. 
541, 550, 52 Reprint 212 [aft 7 De G: , 
M.&G. 96, 56 Eng.Ch. 74, 44 Reprint 
Soule McDonald v. Bryce, 16 Beav. 581, 
51 Reprint 904; Vorley v. Richardson, 
8 De G.M.&G. 126, 57 Eng.Ch. 99, 44 
Reprint 337; Spurrell v. Spurrell, 14 
Hare 54, 45 Eng.Ch. 54, 68 Reprint 
1184; Hoghton Vv. Whitgreave, 1 Jac.& 
Ww. 146, 37 Reprint 331; Young v. 
Robertson, 8 Jur.N.S. 825; Cripps v. 
Wolcott, 4 Madd. 11, 56 Reprint 613. 


Ont.—Re Draper, 14 Ont.W.N. 81; 
Re McCubbin, 6 Ont.W.R. 771; Ed- 
wards v. Smith, 25 Grant Ch. 159. 


See Deskins vy. Williamson, 106 S. 


Gillam, 27 S.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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that of the testator’s death or of the end of some 
estate under the will, when and because it is the 
period of distribution of the subject matter of the 
According to some eases reference of words 
of survivorship to the time of distribution gives ef- 
fect to the natural meaning of the words when no 
contrary intention is expressed.?} 
words of survivorship refer to the time of distribu- 
tion where the language of the particular will re- 


at tee 


quires such construction.?? 


Preservation of tenancy in common. 
struction fixing the period of survivorship as of the 
testator’s death has been favored in some eases in or- 
der to preserve a tenaney in common and prevent 
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In any event, 
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where a gift is to several, and the survivor of them, 
as tenants in common and not as joint tenants, the 
word “survivor” need not be regarded as referring 
to any particular event but may be construed to mean 
the “longest liver” of the beneficiaries.** 


Words of survivorship in different parts of will. 
The fact that words of survivorship as used in one 
clause of a will refer to a particular period or time 
does not necessarily require that such words when 


used in another clause shall be construed as referring 


While a con- 


a joint tenancy,?* the view has been taken that, 


W. 258, 32 Ky.L. 539; Mosedale v. 
McDougall, 7 Newfoundl. 732 (both 
cases apparently recognizing rule). 


30. Sinton v. Boyd, 19 Ohio St. 30, 
2 Am.R. 369; Young v. Robertson, 8 
Jur.N.S. 825. See Renner v. Williams, 
73 N.E. 221, 71 Ohio St. 340 (apparent 
ly recognizing rule). 


[a] Rule discussed.—(1) ‘Where 

there is a clause of survivorship, 
prima-facie survivorship means the 
time at which the property to be di- 
vided comes into enjoyment—that is 
to say, if there be no previous life es- 
tate, at the death of the testator; if 
there be a previous life estate, then 
at the termination of that life estate.” 
Sinton v. Boyd, 19 Ohio St. 30, 35, 2 
Am.R. 369, (2) ‘Now, here the ap- 
plication of that rule would lead to 
this determination in two sets of 
events. If a testator gives a sum of 
money or the residue of his estate to 
be paid or distributed among a num- 
ber of persons, and refers to the con- 
tingency of any one or more of them 
dying, and then gives the estate or 
the money to the survivor, in that 
simple form of gift, where the gift is 
to take effect immediately on the 
death of the testator, the period of 
distribution is the period of death; 
and accordingly the event of the 
death upon which that contingency is 
to take place is necessarily to be re- 
ferred to the interval of time between 
the date of the will and the death of 
the testator. . Then, by parity 
of reasoning, or rather as a necessary 
consequence of the same principle, if 
a testator gives a life estate in a sum 
of money or in the residue of his es- 
tate, and at the expiration of that life 
estate directs the money to be paid or 
the residue to be divided among a 
number of objects, and then refers to 
the possibility of some one or more 
of those persons dying, without speci- 
fving the time, and directs, in that 
event, the payment to be made or the 
distribution to be made among the 
survivors, it is understood and re- 
garded by the law that he means the 
contingency to extend over the whole 
period of time that must elapse before 
the payment is made or the distribu- 
tion takes place. The result, there- 
fore, is, that in the event of such a 
gift the survivors are to be ascer- 
tained in like manner by a reference 
to the period of payment or of dis- 
tribution, namely, the expiration of 
the life estate.” Young v. Robertson, 
8 Jur.N.S. 825, 826. 


Immediate gifts in general see in- 
fra § 1347. 


Postponed gifts and intervening es- 
tates in general see infra §§ 1348— 
1351. 


31. Wren v. Hynes’ Adm’r, 2 Metc. 
4(Ky.) 129; Turner y. Withers, 23 Md. 


18. See Coveny v. McLaughlin, 20 N. 
. 165, 148 Mass. 576, 577, 2 L.R.A. 
448 (where this construction is said 
to be according to the natural mean- 
ing of the words when placed in close 
connection with the event). 


3@. Ill—Blanchard v. 
103 Ill. 60. 


Ky.—wWren v. Hynes’ Adm’r, 2 Metc. 
129. 


Md.—Smail v. Small, 45 A. 190, 90 
Md. 550. 


Mass.—Wood v. Bullard, 25 N.E. 
67, 151 Mass. 324, 7 L.R.A. 304; Den- 
ny v. Kettell, 135 Mass. 138. 


N.J.—Den v. Sayre, 3 N.J.Law 183; 
Beatty v. Montgomery, 21 N.J.Eq. 324; 
Williamson v. Chamberlain, 10 N.J.Eq. 
Sloe 


Pa.-—Woelpper’s Appeal, 17 A. 870, 
126 Pa. 562. 


33. Garland Vv. Thomas, 1 B.&P.N. 
R. 82, 91, 127 Reprint 389; Rose v. 
Hill, 3 Burr. 1881, 1885, 1886, 97 Re- 
print 1149; Doe v. Sparrow, 13 East 


Maynard, 


359, 104 Reprint 408; Stringer v. 
Phillips, 1 Eq.Cas.Abr. 292, 21 Re- 
print 1054. See Russell v. Long, 4 


Ves.Jr. 551, 31 Reprint 283 (where ap- 
parently words of survivorship were 
referred to the death of the testator). 


34 Taaffe v. Conmee, 10 H.L.Cas, 
64, 77, 11 Reprint 949. 


35. Roundtree v. Roundtree, 2 S.E. 
474, 26 S.C. 450; Neathway v. Read, 3 
De G.M.&G. 18, 52 Eng.Ch. 14, 43 Re- 
print 8. 4 


3s. Gift over to survivors in case 
of defeasible fee see passim infra §§ 
1551-1560. 


37. Ala.—Spira v. Frenkel, 97 So. 
104, 210 Ala. 27; O’Connell v. O’Con- 
nell, 72 So. 81, 196 Ala. 224; Burleson 
v. Mays, 66 So. 36, 189 Ala. 107. 


Conn.—Hoadly v. Wood, 42 A. 263, 
71 Conn. 452. 


Mass.—Goodwin v. McDonald, 27 N. 
B15, 1153) Mass:) 481; > Brimmer <v. 
Sohier, 1 Cush. 118. 


Mich.—Eberts v. Eberts, 4 N.W. 
172, 42 Mich. 404. 
Mo.—Sullivan y. Garesche, 129 S. 


ve 949, 229 Mo. 496, 49 L.R.A.N.S. 


N.Y.—In re Guenard’s Bstate, 266 
N.Y.S. 770, 149 Mise. 182; In re Duf- 
fy’s Will, 256 N.Y.S. 748, 143 Misc. 
421; In re Doorley’s Will, 244 N.Y.S. 
262, 137 Misc. 663; Forster v. Win- 
field, 23 N.Y.S. 169, 3 Misc. 485 [rev 
on other grounds 37 N.H. 111, 142 N. 
Y. 827]. See Mullarky v. Sullivan, 32 
N.E. 762, 186 N.Y. 227 (apparently 
recognizing rule); Converse v. Kel- 
logg, 7 Barb. 590 (where children of 
the testator who were living at his 


to such period or time.?® 

[§ 1347] (2) Immediate Gift.?* 
rule, words of survivorship in a will, when used in 
connection with an immediate gift,?7 with the right 


As a general 


death and the descendants of those 
who had then died took as devisees); 
Earl vy. Grim, 1 Johns.Ch. 494 (where 
the words “survivors of them’’ refer- 
red to the death of the testator). 


N.C.—Jessup v. Nixon, 137 S.E. 819, 
193 N.C. 640; Garrison v. Eborn, 56 
N.C. 228. See Mercer v. Downs, 131 
S.E. 575, 191 N.C. 203; Vass v. Free- 
man, 56 N.C. 221, 69 Am.D. 734 (both 
cases apparently recognizing rule); 
Carter v. Williams, 43 N.C. 177 (where 
words of survivorship referred to the 
death of the testator although enjoy- 
ment of possession was postponed). 


Ohio.—Renner vy. Williams, 73 N.E. 
reek 71 Ohio St. 340, 10 Prob.Rep.Ann. 


Pa.—Throckmorton vy. 
34 Pa.Super. 214; In re Buchanan, 25 
Pa.Dist. 844. See Cressons’ Appeal, 
76 Pa. 19, 24 ‘‘who” in the words ‘“‘who 
Shall then be living’ referred to the 
death of the beneficiary); Goddard v. 
Goddard, 10 Pa. 79 (where apparently 
persons living at the death of the 
testator were entitled to participate) ; 
Moore’s Estate, 15 Pa.Dist. 39 (recog- 
nizing rule). 


S.C.—Roundtree v. Roundtree, 2 S. 
E. 474, 26 S.C. 450; Hamilton v. 
Boyles, 3 S.C.L. 414; Ballard v. Con- 
nors, 31 §.C.Eq. 389; Sealy v. Laurens, 
LS. Cabig.s '3 Te 


Eng.-—Howard v. Howard, 21-Beav. 
550, 52 Reprint 972; ° Ashford  v. 
Haines, 21 L.J.Ch. 496; Smith v. Hor- 
lock, 7 Taunt. 129, 2 H.C.L. 292, 129 
Reprint 52; Doe v. Sparrow, 13 East 
359, 104 Reprint 408; Stringer v. Phil- 
lips, 1 Eq.Cas.Abr. 291, 21 Reprint 
1054. See In re Benn, 29 Ch.D. 839 
(per Cotton, L. J., recognizing rule); 
Clayton v. Lowe, 5 B.&Ald. 636, 7 E. 
C.L. 347, 106 Reprint 1323 (apparent- 
ly recognizing rule). But see Bindon 
v. Suffolk, 4 Bro.P.C. 574, 2 Reprint 
391 [rev 1 P.Wms. 96, 24 Reprint 309] 
(where words of survivorship evident- 
ly were regarded as referring to a 
time after the testator’s death). 


Austr.—National Trustees, Execu- 
tors & Agency Co. v. O’Connor, 27 
Austr.C.L.R. 60. 

See Estate of Rounds, 181 P. 638, 
180 Cal. 386; In re Alexander’s Estate, 
85 P. 308, 149 Cal. 146, 9 Ann.Cas. 
1141; McConry’s Ex’rs y. Leek, 14 N. 
J.Eq. 70 (where the word “living” re- 
ferred to the time of the Téstator’s 


Thompson, 


eta) Macklin vy. Daniel, 18 Ont. 
{a] Particular provision.—Where 


property was given to two specified 
persons and the will further provided 
that if “either should not be living 
at the time of my decease then I 
give the share of the one so dying to 
the survivor,” the testatrix intended 
that the word “survivor’’ should mean 
the beneficiary living at the time of 
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of immediate possession,** on the death of the tes- 
tator, refer to the death of the testator as the time 
at which the survivorship will be determined on the 
theory, according to some cases, that the time for 
distribution is at the death of the testator.°® Thus, 
where an estate is given by will to the survivors of 
a class to take effect on the death of the testator, 
as a general rule the word “survivors” means those 
living at the death of the testator.*° Where an im- 
mediate gift is to a class, without any specifie words 
of survivorship, as a general rule the survivorship 
refers to the time of the death of the testator.*? 
Even where the gift is immediate, however, words 
of survivorship do not refer to the time of the death 
of ‘the testator where the will shows the intention 
of the testator that such words should refer to a later 
period,*? and the above general rule that in the case 
of an immediate gift words of survivorship refer 
to the death of the testator must be considered in 
eonnection with the rules, recognized or applied in 
some eases, that, in the case of an absolute gift, 


the testatrix’ decease. In re Door- 
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property included in the gift). 
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words of survivorship in a gift over on the death of 
the first taker without issue may refer to the death 
of the first taker.t® It has been held that, where all 
the property is given to two persons with the further 
provision that in ease of the death of either before 
distribution of the estate the share of the one so dy- 
ing shall go to the surviving beneficiary, on the death 
of one before distribution the other takes the whole 
estate.t* Words of survivorship designating alter- 
native beneficiaries may refer to the time of the 
death of the designated beneficiary in the lifetime of 
the testator.*® 


[§ 1348] (3) Postponed Gift and Intervening Es-— 
tate+*—(a) In General. Where an estate intervenes 
between the death of the testator and the taking in 
possession of a gift qualified by words of survivor- 
ship, the cases are not in entire harmony as to the 
general rule in respect of the time to which such 
words are to be referred.47 In some jurisdictions 
the general rule, where there is a prior estate,*® as, 
for example, an estate for life,*® is that words of sur- 


peal dism 68 N.E. 896, 161 Ind. 416]; 


ley’s Will, 244 N.Y.S. 262, 137 Misc. . Q In re Patterson’s Estate, 198 N.W. 
663. a a ee ot ie tate, yr, | 228s 227 Mich. 486; In re Morris’ Es- 
; F a n re ronin’s state, Vrv i tale, wevo AL. Ol 2b a, £205) Tn re 

eA REET Ha Smith, 36 S0./ prop, (Cal.) 252. Fetrow’s Estate, 102 A. 410, 259 Pa. 
, 2 ‘ i 45. Duering vy. Brill, 96 A. 269, 127 89: Black v. Woods, 63 A. 129, 213 Pa. 
Ky.—Carpenter v. Hazelrigg, 45 S. Md. 104 , , 583; Ross v. Drake, 37 Pa. 373; John- 
W. 666, 103 Ky. 538, 20 Ky.L. 231, 3 ‘ ‘ yee son v. Morton, 10 Pa. 245; Barker’s 
Prob.Rep.Ann. 424; Wren v. Hynes’ [a] Thus a will devising an abso-| Appeal, 3 A. 377, 1 Pa.Cas. 324; Han- 


Adm’r, 2 Metc. 129; Foley v. Hook, 107 
S.W. 1188, 32 Ky.L. 1178; Jackman 
Rapeachman, 23 sSJW. 776, 24 Ky.L. 


Me.—Singhi v. Dean, 110 A. 865, 119 
Me. 287. 


N.H.—Whitney v. Whitney, 45 N.H. 
Og 


Pa.—Richards v. Bentz, 61 A. 613, 
212 Pa. 93; Johnson v. Morton, 10 Pa. 
245. 

Va.—Martin v. Kirby, 11 Gratt. (52 
Va.) 67. 

{al In California (1) the applica- 
bility of the above rule as embodied 
in Civ. Code § 1336 has been recog- 
nized. In re Rounds’ Estate, 181 P. 
638, 180 Cal. 386; Estate of Alexan- 
der, 85 P. 308, 149 Cal. 146, 9 Ann. 
Cas. 1063. (2) Where there was a 
bequest to the testatrix’ sisters and 
brothers “living,” children of a sis- 
ter and brother living at the time of 
the execution of the will, but who 
predeceased the testatrix, were not 
entitled to share in a bequest as de- 
scendants under Civ. Code § 1310, the 
word “living” referring to the time 
of the testatrix’ death and not to the 
time of the execution of the will. In 
re Rounds’ Estate, supra. 


89. Duryea v. Duryea, 85 Ill. 41; 
Prendergast v. Walsh, 42 A. 1049, 58 
N.J. 149; Young v. Robertson, 8 Jur. 
N.S. 825. See Reams v. Spann, 2 S.E. 
412, 26 S.C. 561 (apparently recogniz- 
ing rule); Cripps v. Wolcott, 4 Madd. 
11, 56 Reprint 613 (recognizing rule). 


40. Sullivan vy. Garesche, 129 S.W. 
949, 229 Mo. 496. 


41. Davis v. Sanders, 51 S.E. 298, 
123 Ga. 177, 11 Prob.Rep.Ann. 408. 


Survivorship in case of gifts to 
class in general see supra §§ 1342, 
13438. 


42. Bowers v. Bowers, L.R. 5 Ch. 
244. See Steele v. Crute, 93 So. 694, 
208 Ala. 2 (apparently recognizing 
that the last survivor of seven bene- 
ficiaries wouid take the whole of the 


lute estate to the testator’s four chil- 
dren, with limitation over on the 
death of any child without issue sur- 
viving to the testator’s surviving chil- 
dren, provided for an alternative gift 
to the testator’s children surviving at 
the death of a child who predeceased 
him. Duering vy. Brill, 96 A. 269, 127 
Md. 104. 


46. Vested or contingent remain- 
ders in general see infra §§ 1703-1739. 


47. See Branson v. Hill, 31 Md. 
LSd) WNeAni a a0! ROSS. Vn rake sara, 
Pa. 373; Martin v. Kirby, 11 Gratt, 
ae Va.) 67; and cases infra notes 48— 


48. Vickers v. Stone, 4 Ga. 461; 
Taylor v. Stephens, 74 N.E. 980, 165 
Ind. 200, 10 Probk.Rep.Ann. 616 [su- 
perseding (App.) 72 N.E. 609, 74 N.E. 
127]; Aspy v. Lewis, 52 N.E. 756, 152 
Ind. 493; In re Fetrow’s Estate, 102 
A. 410, 259 Pa. 89; Shallcross’s Hs- 
tate) 49) AS 439, 200 MPa. leo in ere 
Martin, 39 A. 841, 185 Pa. 51; Bent- 
ley’s Estate, 30 Pa.Dist. 69. See Al- 
dred v. Sylvester, 111 N.E. 914, 184 
Ind. 542; Wallace v. Cutsinger, 115 
N.E. 789, 66 Ind.App. 185 (both cases 
recognizing the rule). B 


[a] Reason for rule.—‘‘The canon 
of construction that refers the sur- 
vivorship to the death of the testator 
is founded upon two reasons, first, 
that in the majority of cases it avoids 
the disherison of issue of the first 
takers, and thus effectuates what in 
general may be presumed to be the 
testator’s intention; and, secondly, in 
some cases it avoids intestacy.” In 
re Craig’s Estate, 24 Pa.Dist. 851, 
854. See to same effect Ross v. Drake, 
37 Pa. 373; Johnson v. Morton, 10 Pa. 
245; WVance’s Hstate, 11 Pa.Dist. 197; 


Hubbert’s Estate, 6 Pa.Dist. 96; Ster- 
ling’s Est., 7 Pa.Co. 228. 
49. Harris v. Carpenter, 10 N.E. 


422, 109 Ind. 540; Busick v. Busick, 
115 N.E. 1025, 65 Ind. App. 655 [rehear 
den 116 N.E. 861, 65 Ind.App. 655]; 
Paul v. Dickenson Trust Co., 112 N.E. 
256, 63 Ind.App. 230; Burke v. Bar- 
rett, 67 N.E. 552, 31 Ind.App. 635 [ap- 


dy’s Estate, 18 Pa.Dist.&Co. 728; Sei- 
del’s Estate, 10 Pa.Dist.&Co. 109; 
Croll’s Estate, 26 Pa.Dist. 873; In re 


Rankin, 23 Pa.Dist. 1078; Vance’s Es- 
tate, 11 Pa.Dist. 197; Hubbert’s Es- 
tate, 6 Pa.Dist. 96; Ourt v. Ourt, 5 
Pa.Dist. 279; Miller’s Estate, 4 Pa. 
Dist. 764, 17 Pa.Co. 296; Breese’s Es- 
tate, 2 Pa.Dist. 364, 13 Pa.Co. 184, 2 
Wkily.N.C. 166; Miller’s Hst., 19 Pa. 
Co. 129; Sterling’s Est., 7 Pa.Co. 223; 
Rady v. Staiars, (Va.) 168 S.B. 452; 
Cottrell v. Mathews, 92 S.E. 808, 120: 
Va. 847; Allison y. Allison’s Ex’rs, 44 
S.E. 904, 101 Va 537, 63 L.R.A. 920; 
Stone v. Lewis’ Adm’r, 5 S.E. 282, 84 
Va. 474; Martin v. Kirby, 11 Gratt. 
(52 Va.) 67; Hansford v. Elliott, 9 
Leigh (36 Va.) 79. See Clore v. Smith, 
90 N.E. 917, 45 Ind.App. 340 (appar- 
ently recognizing the rule); Moore’s 
Hstate, 15 Pa.Dist. 39 (recognizing the 
rule); and cases supra note 48, 


[a] Illustrations.—(1) A direction 
for division between “my surviving 
children each to share and share 
alike’ referred to the death of the 
testator and not to that of the life 
tenant. In re Morris’ Bstate, 113 A. 
61, 270 Pa. 120. (2) A direction for 
equal division “among the surviving 
devisees named in this will, or their 
legal representatives” referred to the 
death of the testator and not to that 
of the life tenant. In re Fetrow’s Hs- 
tate, 102 A. 410, 259 Pa. 89. (8) In 
such case the reasonable interpreta- 
tion of the words “surviving devisees 
or their legal representatives,” is to 
refer the word “surviving” to the tes- 
tator’s death, and to construe “or their 
legal representatives” as intended to 
prevent the lapse of the share of any 
intended legatees. dying before the 
time for distribution. In re Fetrow’s 
Estate, 102 A. 410, 259 Pa. 89. (4) Un- 
der a will providing that at the death 
of the testator’s wife his estate should 
be equally divided between “my sur- 
viving children,” the children surviv- 
ing at the testator’s death were the 
ones to whom the quoted words re- 
ferred. Cottrell v. Mathews, 92 S.E. 
808, 120 Va. 847. 


{b] “hen.”—Where, after the ter- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vivorship refer to the time of the death of the tes- 
tator in'the absence of a manifestation in the will 
of a contrary intention, and fixing survivorship as 
of such time is a favored construction in order to 
prevent the postponement of the vesting of an es- 
It has been laid down, however, that, where 
the time for payment or distribution, or the time of 


tate.°° 


vesting of an estate is postponed in 


mination of a life interest of a brother 
of the testator, the part of the estate 
subject thereto was “then to revert 
back to my estate and be divided 
among my surviving brothers and sis- 
ters,” the view was expressed that 
the word ‘ ‘then’ is probably used as 
a conjunction, equivalent to ‘in that 
event,’ and if it is an adverb of time, 
it is joined to the verb ‘revert’ and 
not to the adjective ‘surviving.’’’ Sei- 
del’s Estate, 10 Pa.Dist.&Co. 109. 


{c] Statute.—In Pennsylvania, in 
a case in which the above rule was 
applied, it was pointed out that the 
rule applies in construing wills of per- 
sons who died prior to the act of June 
29, 1923 (P. L. p 914), which provides 
in substance that provisions in a will 
for the vesting of the remainder in 
the testator’s heirs or next of kin 
shall not be construed to mean the 
person or persons who were the heirs 
or next of kin at the time of the tes- 
tator’s death in the absence of a pro- 
vision in the will to the contrary. 
Handy’s Estate, 18 Pa.Dist.&Co. 728. 


[ad] In New York (1) the above 


. general rule seems to have been rec- 


ognized. Nelson v. Russell, 31 N.E. 
1008, 185 N.Y. 137; In re Woodruff’s 
Will, 287 N.Y.S. 417, 135 Mise. 2038; 
Canfield v. Fallon, 57 N.Y.S. 149, 26 
Misc. 345 [aff 55 N.E. 1093, 161 N.Y. 
623]; In re Lange, 55 N.Y.S. 750. See 
Embury v. Sheldon, 68 N.Y. 227, 2 Abb. 
N.C. 404; Mowett v. Carow, 7 Paige 
328, 32 Am.D. 641 (both cases appar- 
ently recognizing the rule). (2) In 
this connection the view has been ex- 
pressed that, where the time to deter- 
mine the right of persons to take as 
survivors is not clearly fixed as the 
date of the termination of the partic- 
ular estate, it will be presumed to be 
the date of death of the testator. In 
re Leigh’s Estate, 152 N.Y.S. 729, 90 
Misc... 258, 14 Mills Surr. 336. See 
Byrnes vy. Stillwell, 9 N.E. 241, 103 
N.Y. 453, 57 Am.R. 760 [mod 38 Hun 
523] (where children of a life tenant 
who predeceased the life tenant but 
who survived the testator were enti- 
tled to share in the remainder); Mat- 
ter of Griffin, 135 N.Y.S. 518, 75 Misc. 
441 (apparently recognizing rule). 
(3) A gift to “my surviving children” 
after a life estate to the testator’s 
wife has been construed to refer sur- 
vivorship to the death of the testator. 
Runyon v. Grubb, 103 N.Y.S. 949, 119 
App.Div. 17. (4) in the case of a de- 
vise to certain persons specified or 
to the survivor or survivors of them 
from and atter the death of the life 
tenant, the words of survivorship re- 
ferred to the time of the death or the 
testator in the absence of any man- 
ifestation in the will of a contrary in- 
tention on the part of the testator. 
Moore v. Lyons, 25 Wend. 119, 150. 
(5) “In the case under consideration, 
there certainly was no good reason 
for excluding the children of either 
of the three daughters of . . . 
{the life tenant], who might happen 
to die during the continuance of her 
life estate, from an equal share with 
the other two in the remainder of the 
estate; and there is nothing in the 
will to indicate such an intention on 
the part of the testator.” Moore v. 
Lyons, supra (per the Chancellor). 
(6) So, where there is a gift to cer- 
tain specified persons, the survivor 
or survivors of them on the death of 
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the will to a time 


another person, the words of surviv- 
orship referred to the death of the 
testatrix where the persons specified 
had been given the income of at least 
part of the property ultimately given 
to them. In re Mahan, 98 N.Y. 372 
Laff 32 Hun 73 (aff 1 Dem.Surr. 180)]. 
(7) There is, however, authority for 
the view that, where the first devisee 
or legatee takes a life estate, words 
of survivorship do not necessarily re- 
fer to the death of the testator. Mul- 
larky v. Sullivan, 32 N.E. 762, 136 N. 
Y. 227. See In re’ Farmers’ Loan & 
Mrust —Co. 143i NAYeSu 700, so one vise; 
330, 11 Mills Surr. 88 (apparently rec- 
ognizing the rule). (8) Moreover, it 
has been laid down that words of 
Survivorship in a bequest of personal 
property are to be referred to the pe- 
riod of division and enjoyment where 
there is no special intent to the con- 
trary. Vincent v. Newhouse, 83 N.Y. 
505; Teed v. Morton, 60 N.Y. 502; 
Matter of Walker, 80 N.Y.S. 6538, 39 
Misc. 680, 3 Mills Surr. 417. See Rob- 
inson v. Martin, 123 N.Y.S. 146, 138 


App.Div. 310 [aff 93 N.E. 488, 200 N. 
Y. 159] (recognizing rule); Bowditch 
v. Ayrault, 17 N.Y.S. 281, 638 Hun 23 
[mod 33 N.E. 1067, 188 N.E. 222] (ap- 
parently recognizing rule). 


50. Taylor v. Stephens, 74 N.E. 980, 
165 Ind. 200, 10 Prob.Rep.Ann. 616 
[superseding (App.) 72 N.E. 609, 74 N. 
BH. 127]; Aspy v. Lewis, 52 N.E. 756, 
152 Ind: 493% Ourt v: Ourt, 5 Pa. Dist. 
279. See Curry v. Curry, 105 N.B. 951, 
58 Ind.App. 567; Ross v. Drake, 37 Pa. 
373 (both cases apparently recogniz- 
ing rule). 


[a] In Georgia (1) the above rule 
has been recognized (Lumpkin v. Pait- 
terson, 152 S.E. 448, 170 Ga. 94), (2) 
and a provision of Civ. Code (1914) § 
3680, embodying the rule, has been 
construed or given effect (See Moore 
v. Cook, 113 S.E. 526, 153 Ga. 840; 
oe v. Estes, 1 S.E. 163, 77 Ga. 
3 5 


Determination as to whether re- 
mainder vested in case of gift to sur- 
vivors in general see infra § 1731. 


51. Renner v. Williams, 73 N.E. 
221, 71 Ohio St. 340, 10 Prob.Rep.Ann. 
464. See Westwater v. Gintner, 18 
Ohio N.P.N.S. 209 (apparently recog- 
nizing rule). 


52. Ky.—Ford v. Jones, 3 S.W.(2d) 
Tele 22d MEY a Oa be 


Md.—Wilson vy. Bull, 54 A. 629, 97 
Md. 128. 


Mass.—Dary v. Grau, 77 N.E. 507, 
190 Mass. 482, 11 Prob.Rep.Ann. 650; 
Coveny v. McLaughlin, 20 N.E. 165, 
148 Mass. 576, 2 L.R.A. 448. 


Mo.—Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605. 


N.J.—Stevens v. Edson, 87 A. 343, 
82 N.J.Eq. 105; Dutton v. Pugh, 18 A. 
207, 45 N.J.Eq. 426 [aff 21 A. 950, 46 
N.J.Eq. 554]; Slack & Page v. Bird, 
23 N.J.Eq. 238; Williamson vy. Cham- 
berlain, 10 N.J.Eq. 373. 


N.C.—Jessup v. Nixon, 137 S.E. 810, 
193 N.C. 640; Mercer v. Downs, 
S.E. 575, 191 N.C. 203; Biddle v. Hoyt, 
54 N.C. 159. Compare Carter v. Wil- 
liams, 43 N.C. 177 (where time of 
death of testator was taken as the 
time to which survivorship referred). 


S.C.—Roundtree v. Roundtree, 2 S. 


131, 


[69 C.J.] 343 


later than the death of the testator, words of sur- 
vivorship relate to such later period,®+ and aecording 
to some cases where the gift to the survivors is pre- 
ceded by a particular estate, words of survivorship, 
in the absence of anything indicating a contrary in- 
tention, usually refer to the termination of the par- 
ticular estate,°? as, for example, the death of the 
life tenant,°* on the theory, according to some cases, 


E. 474, 26 S.C. 450; Schoppert v. Gil- 
lam, 27 S.C.Hq. 88; Evans v. Godbold, 
27 S.C.Eq. 26; Wilson v. Freer, 12 S. 
C.Eq. 123; Swinton v. Legare, 7-S.C. 
Eq. 440, 11 S.C.Eq. 550. 


Tenn.—Franklin y. Franklin, 18 S. 
Ave. (oaly BNE ankevewal alalee 


Wis.—In re Moran’s Will, 96 N.W. 
367, 118 Wis. 177. 


Eng.—Beckwith v. Beckwith, 46 L. 
JOD. 97. 


See Smith v.'Smith, 47 So. 220, 157 
Ala. 79, 25 L.R.A.N.S. 1045; West- 
water v. Guitner, 18 Ohio N.P.N.3. 
209, 223 [cit Cyc] (both cases appar- 
ently recognizing rule). 


[a] Thus it has been recognized 
that as a general rule, if a particular 
estate is created, with remainder to 
the “survivors” of a class, the word 
“survivors”? means those surviving at 
the termination of the particular es- 
tate. Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605; 
Mercer v. Downs, 131 S.E. 575, 191. N. 
C. 203; Franklin v. Franklin, 18 S.W. 
615-9 LaTenna 119. 


[b] That testator had, at time he 
executed will, lost several children by 
death, was not a sufficient circum- 
stance from which to infer an inten- 
tion that “surviving children” was 
used to designate children alive at 
the time of the execution of the will 
or the time of the testatrix’ death. 
Cee v. Roundtree, 2 S.E. 474, 26 

-C. 450. 


[ec] Im Mllinois (1) the above gen- 
eral rule appears to be operative. 
Bushman vy. Fraser, 153 N.E. 611, 322 
Ill. 579; Jones v. Miller, 119 N.E. 324, 
283 Ill. 348; Ridgeway v. Underwood, 
67 Ill. 419. (2) In some cases, how- 
ever, the view has apparently been 
taken that words of survivorship 
should be referred to the death of the 
testator in the absence of the mani- 
festation of a contrary intention in 


the will. Arnold y. Alden, 50 N.E. 704, 
173 Ill. 229; Hempstead v. Dickson, 
AO geil. 1935 L951 Ain sD) w p60 men Go) 


Intervening life estate see infra note 
53 [b]. 


53. Del.—Hawke’v. 
1090, 9 Del.Ch. 146. 


Ky.—Ford v. Jones, 3 S.W.(2d) 781, 
223 Ky. 327; Simpson y. Adams, 106 
S.W. 819, 127 Ky. 790, 32 Ky.L. 617. 


Mass.—Dary v. Grau, 77 N.E. 507, 
190 Mass. 482; Lawrence vy. Phillips, 
71 N.E. 541, 186 Mass. 320. 


N.J.—Cuskaden v. Steelman, 103 A. 
212, 88 N.J.Eq. 554 [mod 102 A. 261, 
88 N.J.Eq. 93]; Trenton Trust & Safe 
Deposit Co. v. Robinson, 89 A. 751, 
83 N.J.Eq. 226; Stevens v. Edson, 87 
A. 343, 82 N.J.Eq. 105; Stout v. Cook, 
81 A. 821, 79 N.J.Eq. 578 [rev 75 9A. 
583, 77 N.J.Hq. 153]. 


N.Y.—In re Kelsey’s Estate, 189 N. 
Y.S..60, 115 Misc. 577. 


N.C.—Jessup v. Nixon, 137 S.E. 810, 
193 N.C. 640; Mercer v. Downs, 131 
S.E. 575, 191 N.C. 203. See American 
Yarn & Processing Co. v. Dewstoe, 133 
S.E. 407, 192 N.C. 121 (apparently rec- 
ognizing rule). But see Houghton 
v. Lane, 38 N.C. 627 (where words of 
survivorship were regarded as refer- 
ring to the death of the testator). 


Lodge, 77 A. 
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that words of survivorship refer to the time of dis- 
tribution or division in the absence of the manifes- 
tation of a contrary intention in the will.>4 
the time of distribution is taken as the time to which 
words of survivorship refer,®® and the person named 
as hfe tenant predeceased the tes tator, the time of 
the testator’s death has been regarded as the time for 
survivorship in the 
In the last analysis 


distribution to which words of 
gift of the remainder refer.°® 


Pa.—Moore’s Hstate, 15 Pa.Dist. 39 
(applying the English rule). 


SHOs one v. Roundtree, 2 S. 
BW. 474, 26 S.C. 450; Evans v. Godbold, 
27 S.C.Biq:. 26. 


Tenn.—Franklin v. Franklin, 
W. 61, 91 Tenn. 119. 


Eng.—Re Fox, 35 Beav. 163, 55 Re- 
Drinte sav. 


See Baker v. Hibbs, 
167 Iowa 174 (where, 
word “survivors” or “surviving” were 
not used); Slinghuff v. Johns, 39 A. 
rae 87 Md. 273 (apparently recogniz- 
ingisrule); Re, Clark, 18.NeS: 196, 6 
Can.L.T. Oce. Notes 143 (where a bene- 
ficiary who predeceased the life ten- 
ant was not entitled to a share); and 
cases supra note 52. 


Compare Atchison v. Francis, 165 
N.W. 587, 182 Iowa 87, L.R.A.1918B 
1087 (where, however, no specific 
words of survivorship were used). 


La] Particular provisiozns.—(1) 
Where the testator gave property to 
one for life with the remainder to be 
equally divided among his surviving 
children, the death of the life tenant 
and not that of the testator is the 
period which must be looked to in or- 
der to determine who are to take. 
Roundtree v. Roundtree, 2 S.H. 474, 
26 S.C. 450. (2) A direction for divi- 
sion “among my surviving heirs” 
after the decease of the life tenant re- 
ferred to the death of the life tenant. 
Evans v. Godbold, 27 S.C.Eq. 26. (3) 
Where an interest is given to one for 
life and after his death to his “‘sur- 
viving children,’ those only can take 
who are alive at the time the distribu- 
tion takes place. Van Tilburgh v. 
Hollinshead, 14 N.J.Eq. 32. (4) The 
words “surviving children” in a will 
devising the rents of real estate to 
the testator’s wife for life and then to 
his “surviving children forever, of 
whom there are now three,” referred 
to children surviving the _ wife. 
Stevens v. Edson, 87 A. 343, 82 N.J. 
Wa. 105. (5) Where there is a devise 
or bequest for life followed by a de- 
vise or bequest to the “surviving chil- 
dren” of the testator, at the termina- 
tion of the life estate, the quoted 
words mean those of the children of 
the testator who survive at the death 
of the life tenant, unless, on taking 
the whole will into consideration, the 
words are plainly used in another 
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149 N.W. 85, 
however, the 


sense. Stout v. Cook, 81 A. 821, 79 
N.J-Hq. 573 [rev 75.A.''583, 77 N.J-Eq. 
153]. 

[b] In Ilinois (1) the above gen- 


eral rule appears to be operative. 
Bushman v. Fraser, 153 N.E. 611, 322 
Ti. 579; Jones, v. | Miller, 119 .N.B. 
324, 283 Tll. 348; Blatchford v. New- 
berry, 99 Till. 11. See Cheney v. Teese, 
108 Ill. 473 (apparently recognizing 
rule). (2) The view has apparently 
been taken, however, that words of 
survivorship should be referred to the 
death of the testator in the absence of 
the manifestation of a contrary in- 
tention in the will. Grimmer v. Fried- 
erich, 45 N.E. 498, 164 Ill. 245. 


[c] In England (1) the above gen- 
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Where 


from the will.58 


eral rule appears to be operative. In 
re Poultney, [1912] 2 Ch. 541; In re 
Benn, 29 Ch.D. 839; Daniel v. Gosset, 
19 Beav. 478, 52 Reprint 436; In re 
Gregson, 2 De G.J.&S. 428, 67 Eng. 
Ch. 334, 46 Reprint 441; Neathway v. 
Read, 3 De G.M.&G. 18, 52 Eng.Ch. 
14, 43 Reprint 8; Browne v. Kenyon, 
3 Madd. 410, 56 Reprint 556; Young 
v. Robertson, 8 Jur.N.S. 825. See Rus- 
sell v. Long, 4 Ves.Jr. 551, 31 Reprint 
283 (where apparently words of sur- 
vivorship were referred to the death 
of the testator). (2) The fact that 
in another clause of the will words of 
survivorship referred to the death of 
the testator did not prevent the use 
of such words in a different clause 
from referring to the death of the life 
tenant. Neathway vy. Read, supra, 
(3) Where there was a bequest in re- 
mainder, to be divided equally be- 
tween the testator’s surviving broth- 
ers and sisters or their children, the 
word “ ‘surviving’ governed the whole 
sentence, and the brothers and _ sSis- 
ters would take if they survived the 
tenants for life, but, if not, the ne- 
phews and nieces who survived the 
tenants for life alone would take.’ 

Atkinson vy. Bartrum, 28 Beav. 219, 54 
Reprint 349. (4) In some of the 
earlier cases, however, the courts ap- 
parently favored a construction re- 
ferring words of survivorship to the 
time of the testator’s death rather 
than to that of the life tenant. See 
Maberly v. Strode, 3 Ves.Jr. 450, 30 
Reprint 1100; Belk v. Slack, 1 Keen. 
238, 48 Reprint 297; Roebuck v. Dean, 
2 Ves.Jr. 265, 30 Reprint 626; Rose v. 
Burr, So MSU lO Ola can Reprint 1149 
(where the will provided that the re- 
maindermen should hold as tenants in 
common). Compare Brown y. Bigg, 
fie. 279, 286 note 61, 32 Reprint 


54. Cal.—tIn re Winter’s Estate, 45 
P. 1068, 114 Cal. 186. 


Tll.— Ridgeway v. Underwood, 67 Tll. 
419. Compare Nicoll v. Scott, 99 Tl. 
529, 538 (where it was said: “It makes 
a difference in construing survivor- 
ship, as referring to the time of dis- 
tribution or not, whether all that 
there is of the gift is in the ‘direction 
to pay or distribute,’ or whether there 
is an antecedent gift to devisees nam- 
ed, the enjoyment of which may be 
considered as postponed, survivor- 
ship being more readily referred to 
the period of division in the former 
case than in the latter’). 


Md.—Ridgely v. Ridgely, 128 A. 131, 
147 Md. 419; ea ely v. Ridgely, 59 
A. 731, 100 Md. 230 


N.J.—Ashhurst v. Potter, 32 A. 698, 
Ds tN. J: Mg, 608 [att v3 pani. 5A IN, 
J, Hq: 69:9). 


Ohio.—Sinton v. Boyd, 19 Ohio St. 
30, 2 Am.Rep. 369; Wood v. Wood, 22 
Ohio N.P.N.S. 302. See Cavanaugh v. 
Rexer, 23 Ohio N.P.N.S. 60 (apparent- 
ly recognizing rule). 


Eng.—Littlejohns vy. Household, 
21 Beav. 29, 52 Reprint 769; Young 
Vv. Robertson, 8 Jur.N.S. 825; In re 
Mortimer, 54 L.J.Ch. 414, 415; Cripps 
v. Wolcott, 4 Madd, 11, 56 Reprint 613. 
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the determination as to whether words of survivor- 
ship refer to the time of the death of the testator or 
to the time of the termination of a prior estate dc- 
pends on the intention of the testator®’ as gathered 


Thus, where it is the intention of 


the testator, as shown by the will, that words of sur- 
vivorship should refer to the time of the termination 
of the prior estate, such intention will be given ef- 
feet,®°® and this rule has been applied or recognized 


See Spurrell v. Spurrell, 11 Hare 54, 
45 Wing.Ch. 54, 68 Reprint 1184 (recog- 
nizing rule); Brograve v. Winder, 2 
Ves.Jr. 634, 30 Reprint 815 (apparent- 
ly recognizing rule as to personal 
property). 

Ont.—Re Miles, 36 Ont.W.N. 106; 
Re Rae, 20 Ont.W.N. 539; Re Mc- 
Cready, 19 Ont.W.N. 247; Re Draper, 
14 Ont.W.N. 8h; Re Douglas, 13 Ont. 
W.N. 171; Re Garner, 3 Ont.W.R. 584; 
Peebles v. Kyle, 4 Grant Ch. 334; 
Keating v. Cassels, 24 U.C.Q.B. 314. 


See Ferguson vy. Thomasson, 9 S.W. 
714, 87 Ky. 519, 10 Ky.L. 562 (ap- 
parently recognizing rule); Ballard 
v. Connors, 31 S.C.Eq. 389 (recogniz- 
ing rule). 


[a] Real and personal property.— 
The view has been taken that both 
real and personal property are subject 
to the general rule. In re Gregson, 2 
De G.J.&S. 428, 67 Eng.Ch. 334, 46 
Reprint 441; Re Miles, 36 Ont.W.N. 
106; Re Douglas, 13 Ont.W.N. 171; 
Keating v. Cassels, 24 U.C.Q.B. (Ont.)} 
314. Compare Doe v. Prigg, 8 B.&C. 
231, 15 E.C.L. 121, 108 Reprint 1030 
(where words of survivorship in a 
devise were referred to the time of 
the testator’s death). 


55. See supra § 1346; 
text and note 51. 


56. Spurrell v. Spurrell, 11 Hare 
54, 45 Eng.Ch. 54, 68 Reprint 1184; 
Fegoedare v. McDougall, 7 Newfoundl. 

57. Wren v. Hynes’ Adm’r, 2 Metc. 
(Ky.) 129; Branson v. Hill, 31 Md. 
1ST) Am: R. 40; In re Gregson, 2 De 
G.J.&S. 428, 67 Eng.Ch. 334, 46 Re- 


and supra 


print 441. See Martin v. Kirby, 11 
Gratt. (52 Va.) 67 (where, however, 


the court recognized the general rule 
i8) forth supra text and notes 48, 


58. Jll—Ridgeway v. Underwood, 
CTRL 4A 19: 


Neen .—Wren v. Hynes’ Adm’r, 2 Metc. 


Md.—Branson y. Hill, 31 Md. 181, 1 
Am.R. 40. 


Pa.—Anderson’s Hstate, 89 A. 306, 
243 Pa. 34, 41; Woelpper’s Appeal, 
LAR SCO 126 ‘Pa. 562 [aff 6 Pa.Co. 
Ons Wenty’s Hstate, 43 Pa.Co. 158. 


IEng.—Newton v. Ayscough, 19 Ves. 
Jr. 534, 34 Reprint 614. 


| 

“We agree that it is a gen- 
eral canon of construction that words 
of survivorship in a will refer to the 
death of the testator. But this should 
not be held to be a hard and fast rule 
that cannot be changed by the instru- 
ment itself. It must always be sub- 
ject to the intention of the testator 
as disclosed by the language of his 
will.” In re Anderson’s Estate, supra. 


59. Ill—Ridgeway v. Underwood, 
67 Ill. 419. 


Mass.—Olney v. Hull, 21 Pick. 311. 


N.H.—Hall v. Blodgett, 48 A. 1085, 
70 N.H. 487. 


N.Y.—Davies v. Davies, 113 N.Y.S. 
872, 129 App.Div. 370 [aff 91 N.B. 1111, 


ss 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in the case of a gift on the termination of a life es- 
On the other hand, survivorship will not 
be determined as of the time of the termination of - 


tate.6° 


197 N.Y. 598]; West v. Reynolds, 5 
NLY-S: 942 [aff 22 NEY 1133,,117' N.Y. 
654]. See Dexter v. Watson, 106 N. 
Y.S. 80, 54 Misc. 484 (apparently rec- 
ognizing rule). 


8.C.—Bradley v. 
E. 954, 62 S.C. 494. 


Eng.—In re Hunter, L.R. 1 Eq. 295. 


See McGlathery v. Meeks, 121 So. 
67, 219 Ala, 89 (where, however, there 
were no express provisions as to sur- 
vivorship); Morton’s Guardian v. 
Morton, 85 S.W. 1188, 120 Ky. 251, 27 
Ky.L. 661, 10 Prob.Rep.Ann. 106 
(words of survivorship did not refer 
to the death of the testator); Wren 
v. Hynes? Adm’r, 2 Metc. (Ky.) 139; 
Taylor v. Stephens, (Ind.App.) 72 N. 
KE. 609 (last two cases apparently 
recognizing rule); Haszard y. Has- 
zard, 34 A. 150, 19 R.I. 374. 


[a] ‘“fhen.”—In reaching this con- 
elusion the phrase “then surviving” 


Richardson, 40 S. 


has been construed to refer to the 
termination of the prior estate. Da- 
vies. v. Davies, 113 N.Y.S. 872, 129 
* ADIVe. 6 LO Laiteg) ONE By. didi, 397 
5 ess |e ; 

Ala.—Orr v. Helms, 117 So. 

61, oe Ala. 603. 
Del.—Cooper v. Townsend, 6 Del. 


365. 


Ind.—Wallace v. Cutsinger, 115 N. 
E. 789, 66 Ind.App. 185. 


Ky.—fFord v. Jones, 3 S.W.(2d) 781, 
ZL NSYan Oo e 


Md.—Wilson v. Bull, 54 A. 629, 97 
Md. 128; Small v. Small, 45 A. 190, 
90 Md. 550. 


Mass.—Sias v. Chase, 93 N.E. 802, 
207 Mass. 372; Wood vy. Bullard, 25 
N.E. 67, 151 Mass. 324, 7 L.R.A. 304; 
Denny v. Kettell, 135 Mass. 138; Olney 
Vessel 20 SPickrasl 1 


Mich.—In re Blodgett’s Estate, 163 
N.W. 907, 197 Mich. 455. 


N.Y.—In re Parsons’ Estate, 151 N. 
.E. 441, 242 N.Y. 246 [mod on other 
grounds 210 N.Y.S. 899, 214 App.Div. 


802 (aff 207. N.Y.S. 772, 124 Misc. 
394)]; In re Watson’s Will, 262 N.Y.S. 
394, 237 App.Div. 625 [mod on other 


grounds 186 N.E. 787, 262 N.Y. 284]; 
In re Downing’s Will, 256 N.Y.S. 849, 
235. App.Div. 185 frev 253 N.Y.S. 695, 
142 Mise. 11, aff 184 N.E. 125, 260 
N.Y. 635]; McLean v. McLean, 137 
N.Y.S. 341, 152 App.Div. 479: [mod on 
other grounds 101 N.E. 178, 207 N.Y. 
365]; Curtis v. Waldron, 80 N.Y.S. 
843, 81 App.Div. 351; Morton vy. Mor- 
ton, 8 Barb. 18; In re Dyckman’s Will, 
ZA5P IN. YES. 1631, 38aMise, 253) Taare 
Leverich’s Will, 210 N.Y.S. 605, 125 
Misc. 130; In re Fox’s Adm’r, 205 N. 
WS. 153.4123) Mise: 2883--In. rey Bin- 
stein’s Hstate, 184 N.Y.S. 69, 113 Misc. 
105; Matter of Wilson, 104 N.Y.S. 
480, 53 Misc. 238; Galway v. Bryce, 
30 N.Y.S. 985, 10 Mise. 255; Colum- 
bia Trust Co. v. Wainwright, 166 N. 
Y.S. 523; Searles v. Brace, 19 Abb.N. 
Cas. 10; Jennings v. Barry, 5 Dem. 
Surr. 531. See New York Life Ins. 
Co. v. Winthrop, 142 N.E. 431, 237 N.Y. 
93, 31 A.L.R. 791 (survivorship at time 
of distribution was intended); May 
v. May, 204 N.Y.S. 408, 209 App.Div. 
22 (where a sift to the “remainder of 
my children” referred to children liv- 
ing at the death of respective life ten- 
ants); Jaudon v. Hayes, 29 N.Y.S. 
958, 79 Hun 453 (a bequest to the ‘‘old- 
est grandson living” referred to the 
time of the decease of the testator’s 
surviving daughter and not to the 
time of the decease of the testator); 
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Matter of Marson’s Hstate, 221 N.Y. 
S. 220, 128 Misc. 791 (gift to a person, 
if living, meant that such person 
should be alive at the termination of 
the prior life estate or interest); Mat- 
ter of Sands, 3 N.Y.S. 67, 1 Conn.Surr. 
259 (apparently recognizing rule). 


N.C.—Vass v. pe 56 N.C. 221, 
69 Am.D. 734. 


Pa.—Anderson’s Estate, 89 A. 306, 
243 Pa. 34; In re Bartholomew’s Es- 
tate, 26 A. 550, 155 Pa. 314; Chandler 
v. Woelpper, 17 A.-870, 126 Pa. 562; 
Reiff’s Appeal, 16 A. 636, 124 Pa. 145; 
In re Onderdonk’s Estate, 87 Pa.Su- 


per. 518; Bumm’s Estate, 15 Pa.Dist. 
&Co. 801; Warren’s Estate, § Pa. Dist. 
&Co. 144; Jones’ Estate, 7 Pa.Dist.& 
Co. "335, tCrales Mstyo24 Pasbist. soln 
Percys val Harley; 24. Pa. Dist: *1253" 
Wentz’s Estate, 43 Pa.Co. 158; Mowr- 
er’s Hstate, 19 Lanc.L.Rev. 223; 


Patrick’s Estate, 23 Pittsb.Leg.J.N.S. 
261 fatt, 29.AL 689, 162 %Pa 17515 see 
Alburger’s Estate, 117 A. 452, 274 Pa. 
15 (apparently recognizing rule); 
Johnson v. Morton, 10 Pa. 245 (recog- 
nizing rule); Linsenmayer v. Graup- 
ner, 1 Dauph.Co. 367 (where deter- 
mination apparently referred to the 
time of termination of life estate). 
Compare Fox’s Mstate, 70 A. 954, 222 
Pa, 108 (where the issue of a deceased 
beneficiary was permitted to partici- 
pate). 


R.J.—Perry v. Thomas, 
38 R.I. 328. 


Iing.—Marriott v. Abell, L.R. 7 Eq. 
478; Howard v. Collins, L.R. 5 Eq. 
349; Williams v. Tartt, 2 Coll. 85, 33 
Eng.Ch. 85, 63 Reprint 648; In re 
Crawhall, 8 De G.M.&G. 480, 57 
Emg.Ch. 372 2, 44 Reprint 475; Words- 
worth v. Wood, 1 H.L.Cas. 129, 9 Re- 
print 702 [aff 4 Myl.&C. 641, 18 Eng. 
Ch. 641, 41 Reprint 246]; Newton v. 
Ayscough, 19 Ves.Jr. 534, 34 Reprint 
614: Daniell v. Daniell, 6 Ves.Jr. 297, 
31 Reprint 1060. See Jenour v. Jenour, 
10 Ves.Jr. 562, 32 Reprint 963 (where, 
apparently, survivorship referred to 
the termination of a life interest). 
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Ont.—Re Brown, 5 Ont.L. 386, 2 Ont. 
W.R. 101. 


See McGlathery v. Meeks, 121 So. 
67, 219 Ala. 89 (where the rule con- 
struing terms of survivorship as of 
the death of the testator did not ob- 
tain); In re Webber’s Will, 84 N.W. 
896, 108 Wis. 626 (where “issue then 
living’”’ was construed to mean issue 
of a life beneficiary living when the 
life beneficiary should die). 


[a] Particular provisions.—(1) Un- 
der a devise of a life estate to the 
surviving wife or widow of the tes- 
tator’s son, to whom a life estate was 
given, “if any such surviving wife or 
widow there be,” the time of survivor- 
ship related to the death of the tes- 
tator’s son and not to that of the tes- 
tator. Wallace v. Cutsinger, 115 N. 
EK. 789, 66 Ind.App. 185. (2) Under a 
will giving a life estate in land to the 
testator’s widow and providing that 
after her death it should go to his 
children ‘or the survivors of them 
living at that time,’’ where the testa- 
tor predeceased his wife only the chil- 
dren who survived the widow were 
entitled to take. In re Blodgett’s Es- 
tate, 163 N.W. 907, 197 Mich. 455. (3) 
A gift, after the life tenancy, to “my 
surviving brothers and sisters and 
those of my wife” did not necessarily 
refer to the testator’s death; it might 
refer to those surviving at the death 
of the life tenant. Howard vy. Col- 
lins, L.R. 5 Eq. 349. (4) A will devis- 
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the prior estate, but as of the time of the testator’s 
death, where that is the intention of the testator as 
shown by the will,*? as, for example, in the case of 


ing and bequeathing property in trust: 
for the use of a life tenant, and, 
“upon” his death, to his two daughters 
or ‘the survivor of them in the event 
of the death of either” before the life 

tenant’s death, gave the corpus sole- 

ly to the daughter surviving the life 

beneficiary. In re Dyckman’s Will, 

245 N.Y.S. 631, 138 Mise. 253. (5) Un- 

der a will disposing of the remainder 

on a life tenant’s death to the sur- 

viving children of a deceased brother 

of the testator, a child surviving the 

life tenant took the remainder as 

against the issue of a child surviving 

the testator but dying before the life 

tenant. In re Parsons’ Estate, 151 N 

BE. 441, 242 N.Y. 246 [mod on other 

grounds 210 N.Y.S. 899, 214 App.Div. 

802 (aff 207 N.Y.S. 772, 124 Misc. 

394) J. (6) Ina devise to the testa- 

tor’s son for life and “at his decease 

to the second male heir of him and 

his present wife, and his heirs male 

for ever; and in default of a second 

male heir to their eldest surviving fe- 

male heir or child,’ the survivorship 

was of the son and his said wife, not 

of the testator. Re Brown, 5 Ont.L. 

Rep. 386, 2 Ont.W.R. 101. (7) Where 

a will gave the testator’s real and per- 

sonal estate to his wife during life, 

and directed that after her death the 

residue should be divided into a speci- 

fied number of parts, one of which was 
given absolutely and wholly to each 
of the testator’s children, and provid- 
ed that, in case any of the testator’s 
children dying without issue, his, her, 

or their part or parts should be di- 
vided between the survivors or their 
heirs in equal portions, the words of 
survivorship related to the expiration 
of the life estate and the period of 
distribution (Miller v. McBlain, 98 N. 

Y. 517) (8) and not to a subsequent 
period (Miller vy. McBlain, supra). 

(9) Where there was a direction for 
division between two persons from 
and after the death of the life tenant 
and if either “shall be then dead” 

there was a disposition for the sur- 
vivor of such persons, the survivor- 
ship referred to the death of the life 
fenent In re Pickworth, [1899] 1 Ch. 

642, 


[b] “Survivor” synonymous with 
“Jiving.’—Under a will giving re- 
mainder interest to a life tenant’s 
daughters or survivor, the word “sur- 
vivor” is synonymous with the word 
“living.’”’ In re Dyckman’s Will, 245 
N.Y.S. 631, 138 Misc. 253. 


61. Il1.—WNicoll v. Scott, 99 Ill, 529. 
See Northern Trust Co. v. Wheaton, 
GA 980, 249 Ill. 606, 34 L.R.A.N.S. 


Md.—Ridgely v. Ridgely, 59 A. 731, 
100 Md. 230; Branson vy. Hill, 31 Ma. 
181, 1 Am.R. 40. 


Mass.—Ball v. Holland, 75 N.E. 713, 


189 Mass.9369)- 10). ReAWNIS E1005. 
Stone v. Bradlee, 66 N.E. 708, 183 
Mass. 165. 

Y.—HEsslie v. Kraft, 126 N-Y.S. 


N. 
416, 70 Misc. 144. 


Va.—Stone v. Lewis, 5 S.E. 282, 84 
. 474, See Jameson y. Major’s 
Adm’r, 9 S.E. 480, 86 Va. 51, 3 L.R.A. 
773 (where no condition of survivor- 
ship of the life tenant was annexed 
to a gift to issue of children of the 
life tenant). 


Eng.—Doe v. Prigg, 8 B.&C. 231, 15 
E.C,L. 121, 108 Reprint 1030; In re 
Steanard, 52 L.J.Ch. 355. See Shailer 
v. Groves, 6 Hare 162, 31 Eng.Ch. 162, 
67 Reprint 1124 (apparently recogniz- 
ing rule). 
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a prior tenancy for life. While words of survivor- 
ship in a gift to remaindermen do not necessarily 
refer either to the death of the testator or to the 
termination of the life estate®*? and they may refer 
‘ to survivorship between remaindermen if that is the 
intention of the testator,®* the view has been taken 
that where, by the terms of the will, survivorship is 
to be determined at the time of the death of the life 
tenant and is dependent on the death of one of the 
designated remaindermen intermediate the death of 
the testator and the death of the life tenant, the pro- 
vision for survivorship may not be given effect where 
the death of a remainderman occurs during the life- 
time of the testator,®° and a like rule has been ap- 
plied where all remaindermen have died intermed:- 
ate the death of the testator and that of the life 
tenant.°® : 


“Living.” There is authority for the view that 
the word “living,” used in connection with the bene- 
ficiaries to whom a remainder after a life estate is 
given, refers to such as are living when the will is 
executed in contradistinection to those who are not, in 
the absence of anything in the context to qualify 
such meaning,®? and does not in such case refer to 
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those specified beneficiaries who survive the life ten- 
ant,°® but when from the context it appears that it 
is the intention of the testator that such word shall 
refer to the time of the death of the life tenant such 
intention will be given effect.°° Where a gift to per- 
sons who shall “then be living” included both prop- 
erty immediately given and also a remainder after a 
life estate, the quoted words have been treated as 
referring to the time of the death of the life tenant.”° 


Successive life tenancies. While in the case of a 
provision for successive life tenancies words of sur- 
vivorship in the gift of the remainder may refer to 
the time of the death of the last living life tenant,’* 
such words do not necessarily refer to that time.*? 


[§ 1349] (b) Gifts to Survivors Dependent on 
Contingencies—aa. Death Without Issue or jLike 
Contingency. While words of survivorship in a gift 
to remaindermen dependent on the death of a life 
tenant without issue have been regarded as referring 
to the death of the testator,’® such words in a gift 
of property which is subject to a life interest, de- 
pendent on death of life beneficiary without issue,*4 


See Kilgore v. Kilgore, 26 N.E. 56, ] 
127 Ind. 276; Mayhew v. Davidson, 
62-N.C. 47 (where, however, there 
were no words of survivorship); An- 
derson v. Smart, 17 S.C.Eq. 312 (where 
the heirs of deceased children partic- 
ipated). 

[a] Fact that intestacy would re- 
sult if words of survivorship should 
not be referred to the death of the 
testatrix has been considered in re- 
ferring such words to the death of 
the testatrix. Branson v. Hill, 31 Md. 
181, 1 Am.R. 40. 


[b] Survivors “or their heirs.”— 
The substitutionary words “or their 
heirs,” following a gift to ‘‘surviving”’ 
members of a class, render the con- 
struction “surviving the tenants-for- 
life” impossible and refer the survi- 
vorship to the death of the testator. 
In re Stannard, 52 L.J.Ch. 355. 


62. Branson v. Hill, 31 Md. 181, 1 
Am.R. 40; Ball v. Holland, 75 N.E. 
713, 189 Mass. 369, 1 L.R.A.N.S. 1005; 
Stone v. Bradlee, 66 N.E. 708, 183 
Mass. 165. See Brewster v. Mack, 44 
Ay Sit, 69 oN: 52" (in theycase of -a 
gift to a class, without any specific 
words of survivorship, the survivor- 
ship was effective as of the date of 
the testator’s death notwithstanding 
an intervening life estate and the 
postponement of the enjoyment of the 
remainder until beneficiaries should 
reach a certain age); and cases su- 
pra note 61. 


63. White v. Baker, 2 De G.&J. 55, 
63 Eng.Ch,. 438, 45 Reprint 542; Allan 
v. Thomson, 21 Grant Ch. (Ont.) 279. 
See Sullivan v. Jones, 40 S.H. 118, 129 
N.C. 442 (apparently recognizing 
rule). 


64. White v. Baker, 2 De G.&J. 55, 
62 Eng.Ch. 43, 45 Reprint 548; Antro- 
bus v. Hodgson, 16 Sim. 450, 39 Eng. 
Ch. 449, 60 Reprint 948; Allan v. 
Thomson, 21 Grant Ch. (Ont.) 279. 
See Sullivan v. Jones, 40 S.E. 113, 129 
N.C. 442 (apparently recognizing 
rule); In re Wood, 68 Sol.J. 186. 
Compare cases infra notes 65, 66. 


Specific provision for death during 
life tenancy see infra § 1350. 


65. Pirrung v. Pirrung, 
1065, 228 Ill. 441. 


81 N.E. 


66. Beatty v. Montgomery, 31 N. 
J.Eq. 324; Browne v. Kenyon, 3 Madd. 
410, 56 Reprint 556. Compare cases 
supra note 64. 


[a]. Rule applied in holding that 
the gift of the remainder took effect 
in respect of all remaindermen. 
Beatty v. Montgomery, 21 .N.J.Eq. 324; 
Page v. May, 24 Beav. 3238, 53 Reprint 
382; Browne v.-Kenyon, 3 Madd. 410, 
56 Reprint 556; Belk v. Slack, 1 Keen 
238, 48 Reprint 297. 


Specific provision for death before 
that of life tenant see infra § 1350. 


67. Bryant v. Flanders, 87 N.E. 
Bey 201 Mass. 373, 14 Prob.Rep.Ann. 


68. Bryant v. Flanders, supra. 


69. Carr v. New England Anti-Viv- 
isection Soc., 125 N.Hi 159, 234 Mass. 
217; Brown y. Aldrich, 155 A. 256, 85 
N.H. 558. See.Rudy’s Estate, 6 Pa. 
aie 246 (apparently recognizing 
rule). 


[a] “Then living.’—(1) A _ gift, 
upon the life tenant’s death, to the 
testator’s “heirs then living” was a 
gift to those who answered the de- 
scription at the death of the life ten- 
ant. Carr v. New England Anti-Vivi- 
section Soc., 125 N.E. 159, 234 Mass. 
217. (2) Under a devise in trust for 
the testator’s wife for life, the re- 
mainder to brothers and sisters “then 
living and their heirs,’ the brothers 
and sisters of the testator living at 
the death of the testator’s wife be- 
came equitable owners of the trust 
estate, the grandchildren of a brother 
and sister dying during the wife’s 
lifetime taking nothing. Brown vy. 
Aldrich, 155 A. 256, 85 N.H. 558. 


70. Cressons’ Appeal, 76 Pa. 19, 25. 


“The expression ‘then’ being ob- 
scure in reference, all the other con- 
siderations arise which give a pref- 
erence to a vested estate instead of 
one that is contingent.’ Cressons’ 
Appeal, supra. 


agit Howard v. Collins, L.R. 5 Eq. 
[a] Thus, where the will provided 


for a life estate for one person and 
afterward, or on such person’s death, 
a life estate for another person, 


words of survivorship in the gift of 
the remainder have been referred to 
the death of the specified life tenant 
who was predeceased by the other 
specified life tenant for whom the 
second life tenancy was provided. Re 
Fox, 35 Beav. 163, 55 Reprint 857; 
Howard v. Collins, L.R. 5 Eq. 349. 


72. Drakeford vy. Drakeford, 
Beav. 43, 55 Reprint 282. 


[a]. Thus, where a fund was be- 
queathed for life to the widow of the 
testator, then for life to the testator’s 
brother, at whose death the principal 
waS to be divided between his surviv- 
ing children and another, and the 
widow outlived the brother, so that 
her death became the period of distri- 
bution, the survivorship was referred 
to a different period, namely, the 
death of the brother. Drakeford v. 
hip ek 33 Beav. 438, 55 Reprint 


73. Garland v. Thomas, 1 B.&P.N. 
R. 82, 127 Reprint 389; Wilson v.. 
Bayly, 3 Bro.P.C. 195, 1 Reprint 1265. 
See Wentworth v. Bell, 144 N.E. 102, 
249 Mass. 120 (where issue of a de- 
ceased beneficiary were entitled to the 
property in which the last surviving 
Lifes, beneficiary who died without 
leaving issue had an interest). 


74. Mass.—Lawrence v. Phillips 
71 N.E. 541, 186 Mass. 320, 322.” 


N.J.—Ashhurst v. Potter, 32 A. 698 
58 N.J.Eq. 610 [aff 37 A. 1117, 54 N. 
J.Eq. 6991. Sa 


N.Y.—Wylie v. Lockwood, 86 N.Y. 
291 [rev 20 Hun 377]; Bank of New 
York & Trust Co. vy. Hamersley, 202 
N.Y.S. 35, 121 Mise. 730 [mod on other 
a a 205 N.Y.S. 544, 210 App.Div: 
571) 
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Pa.—Craig’s Hst., 24 Pa.Dist. 851. 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447 (death of life 
Ce eae after the death of the tes- 
ator). 


Eng.—Nevill v. Boddam, 28 Beav. 
554, 54 Reprint 479; Ranelagh v. 
Ranelagh, 2 Myl.&K. 441, 448, 7 Eng. 
Ch. 441, 39 Reprint 1012; In re Rob- 
son, [1899] W.N. 260. 


See Re Clarke, 27 Ont.W.N. 227 
(where there was a gift to “other 


; For later cases, developments and changes in the law see Annotations, same title and section number, 
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or without leaving a child or children,75 refer 
to the death of the life beneficiary, and not to the 
death of the testator,7® where that is the intention of 
the testator as shown by the will, and this view has 
been taken where there are, or may be, a series of 
deaths coupled with the contingency.*? 
survivorship in a gift over of a share or interest of a 
first taker which is absolute or in fee, subject to 
defeasance,’® on the death of the first taker without 
issue,’® without a child or children,*° without heirs,®* 
or unmarried,*? refer to the death of the first taker 
and not to the death of the testator,®* to the termina- 


children” of the testatrix and it was 
held that the daughters of the tes- 
tatrix who would take upon the death 
of another daughter without issue 
were daughters for whom, and for 
whose issue, the share of the deceased 
daughter could be held by trustees); 
Baker vy. Baker, 62 So. 284, 182 Ala. 
184; Flanagan v. National Trustees, 
Executors and Agency Co., 32 Austr. 
C.L.R. 468 (last two cases apparent- 
ly recognizing rule). 


[a] Particular provision.—A_ tes- 
tator bequeathed one fourth of his 
personalty in trust for one of his 
daughters, for life, with remainder to 
her issue, and provided, if no such is- 
sue survive her, then he gave the one- 
fourth share to his son and another 
daughter, or the survivor of them, 
and, if either or both of them should 
previously be deceased, leaving issue 
surviving the life beneficiary, such 
issue should take the share which 
would have gone to their deceased 
parent, “if living.’’ The testator pre- 
deceased his son and his daughters, 
and the son and daughters who were 
to take the remainder predeceased 
the life beneficiary, and both daugh- 
ters died without leaving issue. It 
was held that the entire one-fourth 
interest went to the children of the 
son, the words “if living” relating to 
the death of the life beneficiary. 
Bank of New York & Trust Co. v. 
Hamersley, 202 N.Y.S. 35, 121 Misc. 
730 [mod on other grounds 205 N.Y. 
S. 544, 210 App.Div. 57]. 


75. In re Ingham’s Estate, 17 Pa. 
Dist.&Co. 78; Inderwick v. Tatchell, 
119038] A.Co+ 120;) King: v.. Frost, 15 
App.Cas. 548; In re Benn, 29 Ch.D. 
839; In re Mortimer, 54 L.J.Ch. 414. 
See Beckwith vy. Beckwith, 46 L.J.Ch. 
97 (apparently recognizing rule). 


76. In re Ingham’s Estate, 17 
Pa.Dist.&Co. 78; Nevill v. Boddam, 28 
Beav. 554, 54 Reprint 479. See Har- 
vey v. Bell, 81 S.W. 671, 118 Ky. 512, 
26 Ky.L. 381 (where apparently words 
of survivorship did not refer to the 
death of the testator). 


77. King v. Frost, 15 App.Cas. 548; 
Nevill v. Boddam, 28 Beav. 554, 54 
Reprint 479; In re Mortimer, 54 L.J. 
Ch. 414. 

78. Defeasible fees in general see 
infra §§ 1551-1560. 

Limitations over of absolute gifts 


of personal property in general see 
passim infra §§ 1542-1550, 1562. 


79. Ala.—Abrahams v. Abrahams, 
VIZ Somi 62505 219 WvAlan (533. See 
Fowlkes v. Clay, 88 So. 651, 205 Ala. 
523 (where, apparently, a gift over to 
the “survivor” referred to the death 
of either of two beneficiaries without 
issue). 

Jll.—Lawson v. Illinois Merchants’ 
Trust Co., 168 N.E. 681, 337 Ill. 49. 


Ky.—Deboe v. Lowen, 8 B.Mon. 616. 


Md.—Anderson vy. Brown, 35 A. 937, 
84 Md. 261. 


N.J.—Seddel vy. Wills, 20 N.J.Law 
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223; Den ex dem. Van Middlesworth 
v. Schenck, 8 N.J.Law 29 


N.Y.—Kelso vy. Lorillard, 85 N.Y. 
177 [aff 8 Daly 300]. See Mead v. 
Maben, 30 N.E. 98, 131 N.Y. 255 [rev 
14 N.Y.S. 732, 60 Hun 268] (where 
the gift over was to “other children’’). 


N.C.—Gregory v. Beasley, 36 N.C. 
25. See Sullivan y. Jones, 40 S.E. 
118, 129 N.C. 442 (apparently recog- 
nizing rule). . 


Pa.—In re Wettengel’s Estate, 123 
A. 488, 278 Pa. 571. 


$.C.—Lowry v. O’Bryan, 25 S.C.Eq. 
262, 27 Am.D. 727. 


Vt.—In re Thayer’s Estate, 130 A. 
683, 99 Vt. 204. 


See Renner v. Williams, 73 N.E. 221, 
71 Ohio St. 340 (recognizing rule); 
Rhode Island Hospital Trust :Co. v. 
Noyes, 58 A. 999, 26 R.2T.323;. per 
Gwynne, J., in Forsyth y. Galt, 21 U. 
CCP. ((Ont.)) 408 [aff 22 U.C.C.P. 115] 
(last two cases apparently recogniz- 
ing rule); McKown v. McKown, 117 
S.E. 557, 93 W.Va. 689 (children of 
Hane devisees took no present inter- 
est). 

[a] Particular provisions.—(1) 
Where a will gave the entire residue 
of the testator’s estate to two of his 
sons, or the survivor of them, subject 
to the contingency that, if either 
should die without issue of his body, 
the survivor should take the share of 
the deceased son, and one of such sons 
died without issue of his body, the 
whole estate vested in the survivor, 
especially in view of other bequests 
manifesting the testator’s intention to 
cut off his other children and their 
issue from participating in the re- 
mainder. In re Thayer’s Estate, 130 
A. 683, 99 Vt. 204. (2) A provision 
that if the son of the testator should 
die without lawful issue “then my 
will is, that . . . the legacy of my 
said son... be equally divided 
among my surviving children” refer- 
red to those children who survived 
the son. Holcomb v. Lake, 24 N.J. 
Law 686 [aff on other grounds 25 N. 
J.Law 605]. (3) Under a will be- 
queathing the income from part of an 
estate in trust for a daughter for life, 
the principal over to her children, but 
if she should die without issue surviv- 
ing then to the testator’s surviving 
nephews and nieces, nephews and 
nieces surviving the testator, but pre- 
deceasing the life tenant, who died 
without surviving issue, took no in- 
terest. Trenton Trust & Safe Deposit 
Co. v. Robinson, 89 A. 751, 83 N.J. 
Eq. 226. 

80. Bayless v. Prescott, 79 Ky. 252, 
21 Ky.L. 262. See Bedford’s Appeal, 
40 Pa. 18 (where the use of the word 
“then” indicated an intention that the 
gift over should take effect on the 
death of the first taker); Malseed’s 
Estate, 15 Wkly.N.C. (Pa.) 368 (gift 
to “surviving heirs’’ in case of death 
without children did not include those 
who should afterward be born); 
Leeming vy. Sherratt, 2 Hare 14, 24, 24 
Ing.Ch, 14, 67 Reprint 6 (where the 
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tion of a preceding life tenancy,°* or to the original 
division,®° if that is the intention of the testator as 
shown by the will; and in some eases it is laid down 
as a general rule that words of survivorship in such 
gifts refer to the death of the first taker and not to 
that of the testator.®® 
and, in ease of the death of either without issue, to 
the survivor, or the like, the survivorship is not nec- 
essarily confined to a death before that of the tes- 
tator,’? but may refer to a death at any time;8® and 
under a similar gift over it has been regarded as a 
general rule that the reference is not to the death of 


So, where the gift is to two 


word “survivors” was taken in its nat- 
ural sense and not in the sense of 
“others’’). : 


[a] Particular provision.—Where 
land is devised to a daughter of the 
testator with the limitation “should 
she die leaving no child or children 
of her body,” the land is to go to 
“such of my devisees as shall survive 
the said” daughter, the words “such 
of my devisees as shall survive’”’ de- 
scribe, in their natural import, any 
of those named as devisees who shall 
‘live longer’ than the daughter; the 
words are not equivalent to “other 
devisees or their survivors.” Bayless 
v. Prescott, 79 Ky. 252, 2 Ky... 262. 


81. Keating v. Reynolds, 1 S.C.L. 
80. See Fortescue v. Satterthwaite, 
23 N.C. 566 (where the last survivor 
of three persons took as survivor 
property given to one previously de- 
ceased). But see Webb v. Weeks, 48 
N.C. 279; Hilliard v. Kearney, 45 N. 
C. 221 (in both cases’the right of the 
last survivor to take was denied). 


82. Ridgely v. Ridgely, 59 A. 731, 
100 Md. 230; Sullivan v. Garesche, 129 
S.W. 949, 229 Mo. 496. See Dodge v. 
Sherwood, 75 S.W. 417, 176 Mo. 33 
(where a gift over on the death of a 
daughter of the testator, unmarried, 
went to the sole surviving unmar- 
ried daughter). 


83. Abrahams v. 
So. 625, 219 Ala. 533; Seddel v. Wills, 
20 N.J.Law 223; Kelso v. Lorillard, 
85 N.Y. 177 [aff 8 Daly 300]; Buel v. 
Southwick, 70 N.Y. 581; In re Thay- 
er/s, Mstate, 130° A. 683,599, Vite 204: 
See In re Wettengel’s Estate, 123 A. 
488, 278 Pa. 571 (where the will show- . 
ed that the testator contemplated the 
death without issue at any time, ei-. 
ther before or after his death); 
Roundtree v. Roundtree, 2 S.E. 474, 
26 S.C. 450 (apparently recognizing 
rule); Shergold v. Boone, 13 Ves.Jr. 
370, 33 Reprint 332 (where words of 
survivorship did not refer to -the 
death of the testator). But see Bell’s 
Estate, 18 Pa.Co. 312, 5 Pa.Co. 421 
(where the rule in favor of vesting 
was referred to). 


84. In re Wettengel’s Estate, 123 
AS a88ip278 Pan ibis : 


85. Gregory v. Beasley, 36 N.C. 25. 


86. Barber v. Crawford, 67 S.E. 
7, 85 S.C. 54; Selman v. Robertson, 24 
S.E. 187, 46 S.C. 262. 


87. In re Cramer, 63 N.E. 279, 170 
N.Y. 271 [aff 69 N.Y.S. 299, 59 App. 
Div. 541]; Nellis v. Nellis, 3 N.E. 
59, 99 N.Y. 505, 512; In re Thayer’s Es- 
tate, 130 A. 683, 99 Vt. 204. Compare 
Matter of Lehrbach, 123 N.Y.S. 897, 
139 App.Div. 28 (where apparently 
the fact that distribution had occur- 
red prevented the survivor from re- 
covering from the estate of the de- 
ceased legatee property that had been 
received as an absolute legacy). 


88. In re Cramer, 63 N.E. 279, 170 
N.Y. 271 [aff 69 N.Y.S. 299, 59 App. 
Div. 541]; In re Thayer's Estate, 130 
A. 688, 99 Vt. 204. 


Abrahams, 122 


348 [69 C.J.] 


the testator where there is a life estate preceding 
such gift.*® So, in the ease of separate gifts to two 
persons with a provision that if either should die 
without a will or lawful issue the surviving one 
should take the property, the view was taken that 
survivorship did not refer to the death of the tes- 
tator but to the longer liver of such persons.°® Sur- 
vivorship will, however, be determined as of the 
death of the testator in the case of a gift over on the 
death of the first taker without issue where that is 
the intention of the testator.®°t A provision for sur- 
vivorship between remaindermen dependent on the 
death of either without issue refers to the death of 
the life tenant where that is the intention of the tes- 
tator as shown by the will,°®? but such provision may 
refer to the death of the testator where that is the 
intention of the testator as shown by the will.°? In 
the case of a gift to survivors of the share of a re- 
mainder after a life estate of a beneficiary who dies 
without children, the terms of the will may be such 
as to prevent the application of the words of surviv- 
orship either to the death of the life tenant or to the 
death of the beneficiary so dying without children.®* 


[§ 1350] bb. Specific Provision for Death before 
Termination of Prior Estate or before Division. 
Where the will provides for the taking by the sur- 

$9. Simpson v. Adams, 106 S.W. 97. 
819, 127 Ky. 790, 32 Ky.L. 617. 


Mirren ts Dey G. Ie 55, 


81 Va. 
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Scurfield v. Howes, 3 Bro.Ch. 
90, 29 Reprint 425% 
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vivor or survivors of several remaindermen if either 
should die before the life tenant®® or if any one or 
more should die before his or her share or shares 
should be payable,®* the words of survivorship do 
not necessarily refer either to the death of the testa- 
tor or to the termination of the life estate, but may 
refer to survivorship between the remaindermen.®? 
Where, however, the intention of the testator as 
shown by the will is that the words of survivorship 
should refer to the termination of the life estate, 
such intention will be given effect notwithstanding 
the provision as to death before such termination.°® 


[§ 1351] cc. Payment or Distribution at Certain 
Age or after Expiration of Specified Time. While 
in some cases in which there is a provision for dis- 
tribution or division when the remaindermen have 
attained a certain age, words of survivorship have 
been referred to the death of the life tenant®® so as 
to exclude one who dies in the lifetime of the hfe 
tenant after attaining the specified age,’ words of 
survivorship in a gift of a remainder to several 
with provision for payment or distribution when the 
remaindermen attain a certain age will be regarded 
as referring to the attainment of such age? and not 


to the death of the life tenant,? or to the death of © 


99. Hawke v. Lodge, 77 A. 1090, 9 
White v. Baker, 2 | Del.Ch. 146; Pleasonton’s Appeal, 99 
63 Eng.Ch. 43, 45 Re-| Pa. 362; Daniel v. Gosset, 19 Beav. 


eon Randolph v. ee pie. See In re Wood, 6s Sol.J. 478, 52 Reprint 436. 
: MONG NCA Se Sg SUN NOLES 5/5 p60. 1. Hawke v. Lodge, 77 A. 1090, 9 
gogt gbrayton y. Drayton, 1 Sea) [a]. Particular provisions.—(1) | Del.Ch. 146; Daniel 'v. Gosset, 19 
. see oe er Vv. n a re -iod | Where the gift of a remainder was to | Beav. 478, 52 Reprint 436. 
864, 202 Ala. 480 (w os the perloe | two persons and, if either should die 
during which provision for survivor- | }ofore the death of the life tenant, the [a] Even though deceased remain- 


ship was to have effect was restrict- 
ed to the lifetime of the testatrix); 
Sullivan v. Jones, 40 S.H. 1138, 129 N. 
C. 442 (where the right of children 
of a deceased beneficiary to take was 
recognized); Doe v. Sparrow, 13 Hast 
359, 104 Reprint 408 (provision as to 
- survivorship did not apply where 
death without issue occurred after the 
death of the testator). 'Compare 
Brooks v. Kip, 35 A. 658, 54 N.J.Eiq. 
462 (holding that a gift over, on the 
death of the first taker leaving no 
child or children, to “my other chil- 
dren” did not refer, as “my surviy- 
‘ing children” would, to the time of the 
happening of the contingency, but at 
the furthest to those living at the 
death of the testator). 


92. Jenour v. Jenour, 10 Ves.Jr. 
562, 32 Reprint 963 (two remainder- 
men). ‘ 


93. Ive v. King, 16 Beav. 46, 51 Re- 
print 693. 
94. Marvin y. Peirce, 152 A, 484, 


84 N.H. 455. 

[a] Particular provision.—Under a 
will giving a life estate to the wife of 
the testator, and shares in remainder 
of the testator’s brothers and sisters 
dying childless to the surviving 
brothers and sisters, to the exclusion 
of the surviving spouse of one so dy- 
ing, the estates passed only to the 
brothers and sisters surviving the 
widow of the testator, or leaving chil- 
dren although not surviving the wid- 
ow. Marvin v. Peirce, 152 A. 484, 84 
N.H. 455. 


95. White v. Baker, 2 De G.&J. 55, 
63 Eng.Ch. 43, 45 Reprint 542. Com- 
pare Ingham’s Hstate, 17 Pa.Dist.& 
Co. 78 (where, however, the contin- 
gency as to death in the lifetime of 
the first life tenant did not occur). 


96. Wilmot v. Flewitt, 11 Jur.N.S. 
820. ; 


whole to the survivor, thé one who 
outlived the other of such persons 
took a vested interest in the whole 
notwithstanding both died before the 
life tenant. Scurfield, v. Howes, 3 
Bro.Ch. 90, 29 Reprint 425. (2) A like 
rule was recognized under a Similar 
testamentary provision where the life 
tenant and the surviving remainder- 
man were still alive. White v. Baker, 
2 De G.&J. 55, 68 Eng.Ch. 438, 45 Re- 
print 542. 


98. Marriott v. Abell, L.R. 7 Eq. 
478; Essex v. Clement, 30 Beayv. 525, 
54 Reprint 993; Littlejohns v. Nouse- 
holdy s2i)) Beava 29h oe #Reprintav76o5 
In re Hill, 53 L.J.Ch. 541. 


[a] Bule applied where the will 
provided that in the event of the 
death of either of the remaindermen 
in the lifetime of the life tenants the 
shares of them so dying should be 
transferred to the survivors. Little- 
johns v. Household, 21 Beav. 29, 52 
Reprint 769. 


[b] Where all remaindermen died 
in lifetime of life tenant.—(1) A pro- 
vision that in case of the death of any 
of the remaindermen before the death 
of the life tenant the share of him 
or them should go to the survivor or 
Survivors of them was not operative. 
Marriott v. Abell, L.R, 7\Eaq. 478. (2) 
So also, where the gift was to two per- 
sons after the decease of the life bene- 
ficiary and if either should be then 
dead to the survivor, and both died 
before the life tenant, the gift over 
did not decome operative. In re Pick- 
worth, [1899] 1 Ch. 642. (3) A like 
rule has been applied in the case of a 
gift to two persons and if either should 
die in the lifetime of the life benefici- 
ary the whole should go to the sur- 
vivor living at the decease of the life 
beneficiary. Harrison v. Foreman, 5 
Ves.Jr. 297, 31 Reprint 549 [foll Page 
v. May, 24 Beav. 323, 53 Reprint 382]. 


derman should survive testator he 
would not be included where he died 
in the lifetime of the life tenant after 
attaining the specified age. Pleason- 
ton’s Appeal, 99 Pa. 362; Daniel v. 
Gosset, 19 Beav. 478, 52 Reprint 436. 


2 Thomas v. Thomas, 53 So. 630, 
97 Miss. 697; Clark v. Peters, 124 
NoYES.” 961, 6S! Misen (2525) ) Erne ave 
Newland, 5 De G.&Sm. 236, 64 Reprint 
1097; Walker v. Main, 1 Jac.&W. 1, 
37 Reprint 275; Alty v. Moss, 34 L.-T. 
Rep.N.S. 312; Bouverie v. Bouverie, 
2 Phil. 349, 22 Hng.Ch. 349, 41 Re- 
print 977. Compare Den v. Sayre, 3 
N.J.Law 183. 


{a] Particular provision.—Where 
a testatrix created a trust of a por- 
tion of her estate for the sole use of 
her sons for life, then to her grand- 
children to be theirs when they reach- 
ed twenty one, and, if any died be- 
fore such age or condition fulfilled 
without brothers or sisters, his share 
should go to the testatrix’ surviving 
grandchildren when of proper age 
and condition fulfilled, but not to be- 
come theirs, however, until they at- 
tained such age, and until all the tes- 
tatrix’S own children were dead, it 
was held that, in case of the death of 
any grandchild before attaining the 
requisite age, his share would pass to 
his brothers and sisters, Share and 
Share alike, provided they reached 
twenty one, and, in ease any one of 
them died without brothers or sisters 
surviving him, his share passed to his 
cousins, and, in case all the grandchil- 
dren Should die before any of them 
reached twenty one, then the estate 
would descend as intestate property. 
Thomas vy. Thomas, 53 So. 630, 97 
Miss. 697. 


3. Clark v. Peters, 124 N.Y.S. 961, 
68 Misc. 252; Tribe v. Newland, 5 De 
G.&Sm. 236, 64 Reprint 1097; Alty v. 
Moss, 34 L.T.Rep.N.S, 312. 


Jor later cases, developments and changes in the law see Annotations, same title and section number. 
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the testator,* where such is the intention of the tes- 
tator as shown by the will, even though the specified 
age is attained before the death of the life tenant ;° 
and there is authority for the view that, where a 
gift of a-remainder to several beneficiaries after a 
life estate provides for division among the surviving 
beneficiaries when they have attained a certain age, 
only those who live to attain such age are entitled 
to share.® So also, it has been held that words of 
survivorship refer to the attainment of a certain age 
by the youngest of several remaindermen where the 
will postpones payment or distribution until the 
youngest of them shall attain such age,’ but the 
view has been expressed, in holding that the word 
“survivor” in a gift after a life interest meant sur- 
viving so as to attain a certain age in the case of each 
beneficiary,® that words of survivorship would not be 
referred to the attainment of such age by the young- 
est of the beneficiaries unless it is necessary by the 
plainest words to adopt such construction.® While 
words of survivorship have been treated as referring 
to the death of the testator in a case in which the 
beneficiaries were given an interest in the subject 
matter of the gift pending their attaining a certain 
age when payment should be made to them,?® such 
words may, in such ease, refer to the attainment of 
the specified age,!1 and a like rule has been recogniz- 
ed where the division is postponed until the youngest 
of the beneficiaries has attained a certain age,!? so 
as to permit only those who are living at that time 
to take.13 In the case of a gift to two persons or 
the survivor when they attain a certain age, the right 
of one who attains such age to take the whole has 
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been recognized where the other has previously died 
without having attained such age.‘4 So, where pay- 
ment to two beneficiaries is postponed until they at- 
tain a certain age and it is further provided that in 
the event of the death of either without leaving is- 
sue the whole shall go to the survivor, one who attains 
such age is entitled to take the whole where the oth- 
er predeceased him without leaving issue prior to 
such age.t® Where, however, there is a gift to sev- 
eral, or the survivors of them, to be equally divided 
among them when the youngest reaches a specified 
age, it has been held that the condition of survivor- 
ship refers to the death of the testator.1® Notwith- 
standing words of survivorship in a gift over to a 
class refer to the time of the death of a beneficiary 
before reaching a certain age, survivors who answer 
the general deseription of the class but who are born 
after the death of the testator are not necessarily in- 
cluded.*? 


Distribution postponed for specified number of 
years. In the case of a gift to several, where distri- 
bution is postponed for a specified number of years, 
words of survivorship in respect of the share of a 
beneficiary dying before the time of distribution may 
refer to the death of the beneficiary so dying.1§ 


[§ 1352] 4. Survivorship in Accrued Shares.'? 
As a general rule a clause of survivorship disposing 
of the shares of devisees or legatees dying before a 
given period or event does not extend to shares ac- 
cruing under such a clause so as to pass them again 
to subsequent survivors,?® and the gift over of a 


4. Clark v. Peters, 124 N.Y.S. 961, 
68 Misc. 252. 


5. Clark v. Peters, supra; Tribe 
v. Newland, 5 De G.&Sm. 236, 64 Re- 
print 1097; Alty v. Moss, 34 L.T.Rep. 
N.S. 312. 


[a] Remaindermen  predeceasing 
life tenant after attaining specified 
age.—(1) The rule has been recog- 
nized where some remaindermen died 
before the death of the life tenant, 
after attaining the specified age. 
Bouverie v. Bouverie, 2 Phil. 349, 
22 Eng.Ch. 349, 41 Reprint 977. (2) 
Where one of two remaindermen pre- 
deceased the life tenant after attain- 
ing the required age, the other re- 
mainderman who survived the lite 
tenant and attained the required age 
did not take the whole as survivor. 
Clark v. Peters, 124 N.Y.S. 961, 68 
Misc. 252. 


6. In re Schuldt’s Estate, 48 A. 879, 
199 Pa. 58. 


7. Re Soules, 30 Ont. 140. 


8. Crozier v. Fisher, 4 Russ. 398, 
401, 4 Eng.Ch. 398, 38 Reprint 855. 


9. Crozier v. Fisher, supra. Com- 
pare Flanagan y. National Trustees, 
Executors and Agency Co., 32 Austr. 
C.L.R. 468 (death at any time with- 
out issue gave effect to gift over) 


10. Stevenson v. Lesley, 70 N.Y. 
512 [mod 9 Hun 637 (mod 49 How.Pr. 
229). 


[a] Reason for rule.— “This con- 
struction is in accordance with the 
general policy of the law, which fa- 
vors the vesting of estates and cer- 
tainty in respect to the ownership of 
property, and it prevents the disin- 
heritance of the issue of remainder- 
man, who may happen to die before 
the termination of the precedent es- 
tate; a consequence which cannot be 
supposed, in the absence of express 


words, to have been intended by the 
testator.” Stevenson v. Lesley, 70 N. 
Se LOMA 551 83, 


11. Felheimer v. Hecht, 6 Pa.Co. 
368. See Johnson v. Terry, 36 So. 775, 
139 Ala. 614; In re Sandison, 6 N.W. 
Terr. 313 (both cases apparently rec- 
ognizing rule); Wylie v. Lockwood, 
86 N.Y. 291 (where the day of major- 
ity of the youngest child was to be 
looked to as the period for distribu- 
tion in the case of the gift of a life 
estate to several children). But see 
Wdwards v. Symons, 6 Taunt. 213, 1 
E.C.L. 582, 128 Reprint 1016 (where 
there was a gift to certain specified 
persons and to the survivors or sur- 
vivor of them, as tenants in common, 
when one of them should attain a 
certain age). 

12. Travers v. Gustin, 20 Grant 
Ch. (Ont.) 106. 

13. Lamb v. Lamb, 8 Watts (Pa.) 
184; Vorley v. Richardson, 8 De G. 
M.&G. 126, 57 Eng.Ch, 99, 44 Reprint 
337; Re Soules, 30 Ont. 140. 

14. In re McIntosh, 13 Grant Ch. 
(Ont.) 309. 


ce Huff v. Browning, $6 Ill.App. 

16. Lawrence v. McArter, 10 Ohio 
37 (gift to four sons of the testator). 

17. In re Smith, 30 N.E. 130, 131 
N.Y. 239,,27 Am:S.R.'586 [affiil4 Noy. 
S. 947, 59 Hun 515 (aff 12 N.Y.S. 105)1,. 

18. Marshall v. Safe Deposit, etc., 
Co.,,60 A. 476, 101 Md. 1. 

19. Cross remainders in general 
see infra § 1659. 

Limitations on, and manner of hold- 
ing, accrued shares see infra § 1355. 

20. Conn.—State Bank & Trust Co. 
v. Nolan, 130 A. 483, 103 Conn. 308. 


Ky.—Gorham y. Betts, 5 S.W. 465, 


86 Ky. 164, 9 Ky.L. 607; Bryant v. 
Bryant’s Ex’r, 6 Ky.L. 293. 


Md.—Marshall v. Safe Deposit, etce., 
Co., 60 A. 476, 101 Md. 1. 


N.J.—Seddel v. Wills, 20 N.J.Law 
223; Boggs v. Boggs, 60 A. 1114, 69 
N.J.Eq. 497. See Skinner v. Boyd, 130 
A. 22, 98 N.J.Eq. 55 [aff 134 A. 919, 
100 N.J.Eq. 355] (where accrued share 
on death of the survivor passed to the 
personal representatives of such sur- 
vivor); Trenton Trust & Safe Deposit 
Co. v. Cook, 103 A. 472, 88 N.J.Eq. 516 
(apparently recognizing rule). 


N.Y.—Everitt v. Everitt, 29 N.Y. 39; 
Norris v. Beyea, 13 N.Y. 273; Matter 
of Clark, 78 N.Y.S. 108, 38 Misc. 617, 
3 Mills Surr. 258. 


N.C.—Robertson v. Andrews, 95 S. 
BH. 892, 175 N.C. 492; Hilliard v.. Kear- 
ney, 45 N.C. 221; Owen v. Owen, 45 N. 
C. 121; McKay v. Hendon, 7 N.C. 21. 


Pa.—Theological Seminary yv. Wall, 
44 Pa. 353; Braden v. Cannon,, 24 Pa. 
168, 1 Grant 60; In re Masden’s Es- 
tate, 4 Whart. 428. 


S.C.—McGee v. Hall, 1 S.E. 711, 26 
S.C. 179. See Brantley v. Bittle. 51 
S.E. 561, 72 S.C. 179 (where children 
of a deceased remainderman did not 
take a share which such remainder- 
man took as the heir of another re- 
mainderman), 


Tenn.—Henley v. Robb, 7 S.W. 190, 
86 Tenn. 474; Lewis v. Claiborne, 5 
Yerg. 369, 26 Am.D. 270. 


Va.—Brooke v. Croxton, 2 Gratt. (43 
Va.) 506. 


W.Va.—McKown v. 
SE. 557, 93° W.Va. 689. 


Eng.—Ex p. West, 1 Bro.Ch. 575, 
28 Reprint 1306; Woodward vy. Glas- 
brook, 2 Vern.Ch. 388, 23 Reprint 849: 
Barker v. Lee, Turn.&R. 413, 87 Re- 
print 1160. See Milsom v. Awdry, 5 


McKown, 117 
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“Share”?! or “portion”?? of the deceased beneficiary 
is not sufficient to take the will out of the operation 
A like rule has apparently been recog- 
nized where the gift over is to take effect generally 
There is, however, 
authority for the view that there may be survivor- 
ship in respect of an accrued share in the case of a 
eift over of a “share or shares” of a beneficiary on 
his death without issue,?* and accrued shares will 
pass together with the original shares, where it ap- 
pears that it was the testator’s intention to pass the 
accrued shares,?® as, for example, where the testator 
intended to keep the whole fund together as an aggre- 
There is authority for the view that 
the foregoing exception to the general rule, as to re- 
tention of the fund in an aggregate mass, is not 
operative where the principal fund is treated in the 


of the rule. 


on the death of a beneficiary.?* 


gate mass.?° 


Ves.Jr. 465, 31 Reprint 684 (apparent- 
ly recognizing rule). 


See Flanagan vy. National Trustees, 
Executors and Agency Co., 32 Austr. 
C.L.R. 468 (where apparently there 
was no survivorship as to accrued 
shares as to part of the property in- 
volved). 


21. State Bank & Trust Co. v. No- 
lan, 130 A. 483, 103 Conn. 308; Mar- 
shall v. Baltimore Safe Deposit, etc., 
Co., 60 A. 476, 101 Md. 1; Evans v. 
Evans, 25 Beav. 81, 53 Reprint 566; 
Crowder v. Stone, 3 Russ. 217, 3 Eng. 
Ch. 217, 38 Réprint 558; Rickett v. 
Gillemard, 12 Sim. 88, 35 Hng.Ch. 76, 
59 Reprint 1064. 


22. Bright v. Rowe, 3 Myl.&K. 316, 
10 Eng.Ch. 316, 40 Reprint 121. 


23. Goodwin v. Finlayson, 25 Beav. 
65, 53 Reprint 560; National Trustees, 
Executors and Agency Co. v. O’Con- 
nor, 27 Austr.CsU;R: (60. See, Arma- 
stead’s Ex’rs, 33 S.E. 616, 97 Va. 318 
(apparently recognizing rule). 


[a] Gift over of deceased bene- 
ficiary’s “part” was not sufficient to 
carry over accrued shares. Goodwin 
v. Finlayson, 25 Beav. 65, 53 Reprint 
560. 


24. Taylor v. Foster’s Adm’r, 17 
Ohio St. 166. . 


25. Conn.—Tingier v. Woodruff, 81 
A. 967, 84 Conn. 684. 


tl,—Randolph v. Wilkinson, 
N.B. 525, 294 Ill. 508. 


Ky.—Richardson v. Young, 55 S.W. 
Tis wOseiny, 42, BlyKy.Ju.) 14813 iGor- 
ham v. Betts, 5 S.W. 465, 86 Ky: 164, 
9 Ky.L, 607. 


Md.—Turner v. Withers, 23 Md. 18. 


Nav. Simpsons v.. rusty Co.) of 
America, 113 N.Y.S. 370, 129 App.Div. 
200 [aff 91 N.E. 1120, 197 N.Y. 586] 
(where an illegal suspension of abso- 
lute ownership resulted). 
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Pa.—Broomall’s Estate, 2 Lanc.L. 


Rev. 183. 


Wis.—In re Harrington’s Will, 125 
N.W. 986, 142 Wis. 447. 


Eng.—Hyre v. Marsden, 2 Keen 564, 
15 Eng.Ch. 564, 48 Reprint 744 [aff 
4 Myl.&C. 231, 18 Eng.Ch. 2381, 41 Re- 
print 91]; Wilmot v. Flewitt, 11 Jur. 
N.S. 820. See Nevill v. Boddam, 28 
Beav. 554, 54 Reprint 479 (apparently 
recognizing rule); Trickey v. Trickey, 
3 Myl.&K. 560, 10 Eng.Ch. 560, 40 Re- 
print 213. 


Ont.—Clifton v. Crawford, 27 Ont. 
IN Bale 


See Steel v. Crute, 93 So. 694, 208 


For later cases, developments and changes in the law see 
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Ala. 2 (apparently recognizing that 
the last survivor of seven named bene- 
ficiaries would take the whole of the 
property included in the gift); Marvin 
v.. Peirce, 152 A. 484, 84. N.H. 455 (a 
will giving remainder interests of the 
testator’s brothers and sisters, dying 
childless, to surviving brothers and 
sisters, to the exclusion of a surviving 
spouse of one so dying, showed an in- 
tention to lapse the defeated share 
and add such share to shares not de- 
feated, and inteslacy of a share 
through its lapse was avoided by the 
provision for the others described as 
the survivors to take it); Rish v. 
Wingard, 89 S.E. 400, 105 S.C. 38 
(where apparently there was survivor- 
ship in respect of accrued ssares); 
Flanagan yv. National Trustees, Execu- 
tors and Agency Co., 32 Austr.C.L.R. 
468 (apparently recognizing rule as 
to part of property involved). 


[a] Particular provision.—Where 
a will provided that the estate passing 
from a child who died without issue 
to the remaining living heirs of the 
testator should be subject to the same 
law of descent, and governed by the 
same rule as the property willed di- 
rectly to the children of the testator, 
it meant that the property so passing 
over to the survivors was intended 
to be affected by the same quality of 
survivorship, and, in case of other 
deaths of the testator’s children with- 
out issue, the whole property would 
accumulate in the last survivor, ex- 
cept as it had been diminished by 
vesting in part in the issue of chil- 
dren who died. In re Harrington’s 
Will, 125 N.W. 986, 142 Wis. 447. 


[b] Life interest.—A will gave the 
testator’s widow, his daughter, and 
his granddaughter the use of his 
property during their respective lives, 
or as to the widow, until her remar- 
riage, the survivor or survivors to 
take on the death of the daughter 
or granddaughter without issue or on 
the death or remarriage of the widow, 
and there was a further provision 
that, on the last survivor’s death, the 
property should. be divided among the 
testator’s heirs, and that any issue of 
the daughter or granddaughter should 
have the share of the parent during 
the life of the last survivor. The 
widow died without remarrying be- 
fore the daughter died without issue, 
and the granddaughter and her issue 
survived, and it was held that the 
granddaughter took the entire income 
during her life, and that distribution 
of the principal should occur at her 
death among those who should then 
be the testator’s legal heirs. Tingier 
v. Woodruff, 81 A. 967, 84 Conn. 684. 


| : ea 
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will as a diminishing fund and provision is made for 
successive diminutions of such fund as various life 
tenants die leaving issue.?? 


[§ 1353] 5. Last Survivor on Failure of Issue or 
Like Contingency.’ 
survivors of a number of persons, on the death of 
any of them without issue, or on a like contingency, it 
has been held or recognized that the survivors in- 
tended are those who may be living at the time of a 
death without issue or a child,?® that the last sur- 
vivor without issue or a child does not take as “sur- 
vivor’” the share in which he is given a life interest 
by the will,*° and that there is no disposition of such 
share by the provision as to survivors.*? 
ing this conclusion the view has been taken that “sur- 
vivor” or “survivors” may not in such case be con- 
strued as “other” or “others,”?? or as the “longest 


Where there is a gift over to 


In reach- 


26. Lombard v. Witbeck, 51 N.E. 
61, 173 Ill. 396; Douglas v. Andrews, 
14 Beav. 347, 51 Reprint 320; Wor- 
lidge v. Churchill, 3 Bro.Ch. 465, 29 
Reprint 646; In re Crawhall, 8 De 


G.M.&G. 480, 57 Eng.Ch. 372, 44 Re- 
print 475; Dutton v. Crowdy, 10 Jur. 
NS. 28; Sillick v. Booth, 1 Y.&Coll. 


117, 20 Eng.Ch. 117, 62 Reprint 816; 
Gliften: VW Crawtord, 27 “OntvAce ors. 
Barker v. Lee, Turn.&R. 413, 37 Re- 
print 1160. See In re Allan, [1903] 1 
Ch. 276 (apparently recognizing rule). 


27, StatewBank 1& (irust Cosy. 
Nolan, 130 A. 483, 103 Conn. 308. 


[a] Particular provision. — (1) 
Where the question was discussed in 
a case in which it was claimed that 
provisions as to survivorship in re- 
spect of the income of a trust fund 
extended to the disposal of the prin- 
cipal, the view was expressed that 
the exception to the general rule has 
validity only where the whole of the 
trust fund remains in the hands of 
the trustees until the death of the 
last life tenant and is then Givided 
(State Bank & Trust Co. v. Nolan, 130 
A. 483, 103 Conn. 308) (2) and is not 
operative where there is an allot- 
ment to each of those who have re- 
mainder interests vesting absolutely 
on the death of a life beneficiary, and 
payment over, at that time with a 
resultant reduction of the principal 
fund (State Bank & Trust Co. v. Nol- 
an, supra). 


28. Survivor as taking fee see in- 
fra § 1553. 


29. See supra § 1349. 


30. King v. Frost, 15 App.Cas. 548; 
Askew v. Askew, 57 L.J.Ch. 629; In re 
Mortimer, 54 L.J.Ch. 414, 


[a] Different meaning of same 
word.—To permit the last survivor 
who does not leave a child to take as 
“survivor” would be giving the words 
of survivorship a different meaning 
from that given to such words in the 
ease of shares passing by reason of 
earlier deaths. Askew v. Askew, 57 
L.J.Ch. 629; In re Mortimer, 54 LJ. 
Ch, 414. 


31. King v. Frost, 15 App.Cas. 548; 
Nevill v. Boddam, 28 Beay. 554, 54 Re- 
print 479; Re Corbett, Johns. 591, 70 
Reprint 555; In re Mortimer, 54 L.J. 
Ch. 414; Ranelagh v. Ranelagh, 41 
Wkly.Rep. 549. See Milsom v. Aw- 
dry, 5 Ves.Jr. 465, 31 Reprint 684 
(apparently recognizing rule). 


32. King v. Frost, 15 App.Cas. 548; 
Nevill v. Boddam, 28 Beav. 554, 54 
Reprint 479; Re Corbett, Johns. 591, 
70 Reprint 555. 


Annotations, same title and section number, 


rary 


§§ 1853-1357] 


liver.’”’? There is, however, authority for the view 
that even where the last survivor of life benefici- 
aries dies without issue, a gift of the remainders on 
the deaths of life beneficiaries without issue, contain- 
ing words of survivorship, may effect a disposition 
of the share in which such last survivor had a life in- 
terest,** and a like rule has been applied where the 
gift to survivors referred to the income given to life 
beneficiaries.*> 


[§ 1354] 6. Interests and Rights of Survivors?*— 
a. In General. The interest or estate which the sur- 
vivor will take on the happening of the contingency 
on which survivorship is to take effect is determined 
by the terms of the will.?? ‘Thus, under the terms of 
the particular will, the survivor may take an abso- 
lute estate in the share or interest which is given to 
him.?& The title taken by the survivor may, how- 
ever, be subject to defeat by the happening of a con- 
tingency provided for by the will.?® The survivor is 
not entitled to the profits or income which accrued on 
his share before the gift to him took effect in the ab- 
sence of any provision therefor.*° Provisions relat- 
ing to the interest of survivors which are clearly 
applicable only to income of a fund may not be so ex- 
tended as to apply to the disposition of the principal 
fund.*? 


[§ 1355] b. Limitations on, and Manner of Hold- 


[a] Construction as “others.”—(1) 3s. 


WILLS 


Ala.—Bethea’s Ex’r v. 
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ing, Accrued Shares. While limitations imposed on 
the original shares do not necessarily attach to shares 
accruing by survivorship,*? some wills have been 
so construed as to include within the words of a lim- 
itation accrued as well as original shares.4% The 
manner in which accruing shares are to be taken and 
held is not necessarily the same as that in which the 
original shares are taken and held,** but provisions 
of the will may make the manner of holding an ac- 
erued share the same as that of an original share.*°® 


[§ 1356] H. Substitution**°—1. Definition and 
Nature. The term “substitution” is one which is 
generally applied to a limitation intended to pro- 
vide for the death of prior devisees or legatees be- 
fore the period of distribution,*? it being a method te 
prevent lapse;#® and gifts are said to be substitu- 
tional when provision is made for someone to take the 
gift in the event of the death of the original benefi- 
ciary before the period of distribution.*® There is a 
clear distinction between gifts in remainder and sub- 
stitutionary gifts; in the former case the failure of 
the particular estate, from whatever cause, may ac- 
celerate the gift in remainder; in the latter case the 
gift does not take effect by way of acceleration but. 
in place of the alternative gift when the exact con- 
tingency oceurs.°° 


[§ 1357] 2. What Gifts Are Substitutional—a. In 


Smith,}14 Beav. 605, 51 Reprint 417; Jones 


In England, even where in such case 
it is denied that the last survivor 
without issue or child may take as 
survivor the share in which he had 
a life interest, the words of survivor- 
ship have been held to apply to the 
share of such last survivor so as to 
vest such share in beneficiaries who 
predeceased the last survivor, who 
left children (Askew v. Askew, 57 L. 
J.Ch. 629), (2) and in reaching this 
conclusion the word “survivor” has 
been construed as ‘‘others” (Askew 
vy. Askew, supra). (3) The authority 
of this case appears to be question- 


able in view of a subsequent case in 


the privy council. See King v. Frost, 


15 App.Cas. 548. 


33. King v. Frost, 15 App.Cas. 548. 
See In re Mortimer, 54 L.J.Ch. 414 
(“‘survivors” did not mean “longest 
livers” in the general sense). 


[a] Construction as “longest liv- 
er.’—(1) In some of the English cas- 
es the construction “longest liver’ 
has been adopted so as to let in the 
last survivor without issue in re- 
spect of the share in which such sur- 
vivor had a life interest. In re Roper, 
41 Ch.D. 409; Davidson v. Kimpton, 
18 Ch.D. 213; Maden v. Taylor, 45 L. 
J.Ch. 569, 572. (2) The authority of 
these cases appears to be question- 
able in view of a subsequent case in 
the privy council. See King v. Frost, 
15 App.Cas. 548. 

34. Wentworth v. Bell, 144 N.E. 
102, 249 Mass. 120. See In re Clarke, 
27 Ont.W.N. 227 (where the gift was 
to “other children” of the testatrix 
the share in which a daughter of the 
testatrix, who was the last survivor, 
had a life interest would, if such 
daughter die without issue, pass un- 
der the will of the testatrix’ son who 
predeceased such daughter). 

35. Sanger v. Bourke, 95 N.E. 894, 
209 Mass. 481. 

36. Enlargement of defeasible fee 
see infra § 1559. 

37, See cases infra notes 38, 39. 


40 Ala, 415. 


Ky.—Simpson v. Adams, 106 S.W. 
SLO 127 Kye 79105 82 ik O17. 


N.C.—Fortescue v. Satterthwaite, 
23 N.C. 566. 


S.C.—Reams v. Spann, 2 S.E. 412, 
26 S.C. 561. 


W.Va.—McKown v. McKown, 117 S. 
E. 557, 93 W.Va. 689. 


Ont.—Re Robb, 15 Ont.W.N. 287 
(where one of two beneficiaries pre- 
deceased the testator). 


See Waring v. Jackson, 1 Pet. (U.S.) 
570, 7 L.Ed. 266; Wilkes v. Lion, 2 
Cow. (N.Y.) 333 (both holding that 
the Netin took a fee simple es- 
tate). 


Compare Devenish’s Lessee v. 
Smith, 1 Harr.&M. (Md.) 148. 


39, Simpson vy. Adams, 106 S.W. 
819,-127 Ky. 790, 23 Ky.L. 617. : 


46, Thompson v. McDonald, 22 N. 
Cc. 463. 
41. State Bank & Trust Co. v. 


Nolan, 130 A. 488, 103 Conn. 308. 


42. Ware v. Watson, 7 De G.M.&G. 
248, 56 Eng.Ch. 192, 44 Reprint 97; 
Fitzgerald v. Fitzgerald, Ir.R. 7 Eq. 
436; Gibbons v. Langdon, 6 Sim. 260, 
9 Eng.Ch. 260, 58 Reprint 591. 


43, In re Jarman,-L.R. 1 Eq. 71. 


[a] Particular limitation.—A pro- 
vision that the share or shares of 
daughters of the testator are to be 
for their sole and separate use applied 
to accrued shares. In re Jarman, L.R. 
1 Eq 71. 


44 Richardson v: Young, 55 S.W. 
713, 108 Ky. 42, 21 Ky.L. 1481; Leigh 
v. Mosley, 14 Beav. 695, 51 Reprint 
417; Jones v. Hall, 16 Sim. 500, 39 
Eng.Ch. 500, 60 Reprint 968. 


fa] Accruing shares directed to 
survivors may go in joint tenancy, 
although the original shares were 
held in common. Leigh v. Mosley, 


v. Hall, 16 Sim. 500, 39 Eng.Ch. 500, 
60 Reprint 968. 


[b] Accrued share may be held ab- 
solutely although deceased had only 
a life estate therein. Richardson v. 
meaner 55 S.W. 713, 108 Ky. 42, 21 Ky. 


45. Richardson v. Young, supra; 
Milsom v. Awdry, 5 Ves.Jr. 465, 31 
Reprint 684. . 

' 

46. Cross references: 

Abolition of substitutions under civil 

law see Perpetuities § 161. 
Cumulative or substitutional legacies 

Lae legatee see infra §§ 1466- 


Substitutional gift defined see Sub- 
stitutional Gift 60 C.J. p 982. 


PSabeueubiongny, legacy” 60: C:J.. p 
47. In re Reynolds’ Will, 178 N.Y. 


S. 821, 109 Misc. 453 [aff 181° N.S, 
951]; Dent v. Pickens, 58 S.E. 1029, 
61 W.Va. 488; Schaeffer v. Schaeffer, 
46 S.E. 151, 54 W.Va. 681. 


48. Colby yv. Doty, 53 N.E. 35, 158 
N.Y. 323; Swan v. Packer, 146 N.Y.S. 
557, 161 App.Div. 511; In re Reynolds’ 
Will, 178 N.Y.S. 821, 109 Misc. 453 
[aff 181 N.Y.S. 951]. 


“Substitution is the common rem- 
edy for lapse.” In re Fowles’ Will, 
158 N.Y.S. 456, 462, 95 Misc. 48 [rev 
on other grounds 163 N.Y.S. 873, 179 
App.Div. 637]. 

Lapse of legacies or devises gen- 
erally see infra §§ 2254-2296. 


Representation and prevention of 
lapse see infra §§ 2275-2296. 

Statutory provisions to prevent 
lapse see infra §§ 2279-2296. 

49, Eaton v. Eaton, 91 A. 191, 88 
Conn. 269; In re Reynolds’ Will, 178 
NuYos. S21, 109 Misc, 453" [afi er 
NEVES?) 95103 

50. Re Fry, 18 B.C. 68. 


Acceleration of remainders general. 
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General. 


make all of its parts consistent.®® 


the will indieates an intent to substitute one legatee 
or devisee for another it will be enforeed,®® but the 
intent to make a substitutional gift must clearly ap- 
pear®? and cannot be implied by conjecture®® or from 
vague expressions of intention,®® and the will will 
not be given a strained construction in order to ere- 
ate a gift by substitution®® nor will words indicative 
of substitution be read into the will if the language 
Where there are no other 


does not require it.®+ 


ly see Estates § 148. 


Devolution on failure of precedent 
estate see infra § 2320, 


51. See supra §§ 1118-1125. 


5@. Cal.—In re Sowash’s Estate, 
2h 2 23,62) CalvAppieo2 9: 


Conn.—Jackson vy. Alsop, 34 A. 1106, 
67 Conn, 249, 


Ind.—Borgner v. Brown, 33 N.E. 92, 
Ha3, Inds 391. 

Ohio.—Moon v. Hepford, 3 Ohio S. 
&C.P. 508, 2 Ohio N.P. 365. 


ey aS Estate, 3 Pa.Dist.&Co. 


Ont.—Re Sheard, 19 Ont.W.N. 65. 


58. Jackson v. Alsop, 34 A. 1106, 
67 Conn. 249; Borgner vy. Brown, 33 
N.E. 92, 133 Ind. 391. 

Presumption against intestacy gen- 
erally see supra § 1147. 

54, Hull v. Hull, 126 A. 699, 101 
Conn. 481; Walsh v. McCutcheon, 41 
A. 813, 71 Conn. 283. 

Duty to give effect to every word 
or phrase of will generally see Supra 
§ 1153. 


Solu levered, icon AL rh 6995s OL 
Conn. 481; Walsh v. McCutcheon, 41 
A. 813, 71 Conn. 283. 

Construction of inconsistent or 


repugnant provisions generally see 
supra §§ 1157, 1158. 


56. Cal.—In re Jones’ Estate, 278 
P, 912, 99 Cal.App. 583. 


Colo.—Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo. 355. 


Conn.—Hull v. Hull, 126 A. 699, 101 
Conn. 481; Walsh v. McCutcheon, 41 
Ani8i3: 79 Conn. 283. 

Del.—Fisher v. Barcus, 127 A. 53, 14 
Del.Ch. 324. 

D.C.—Barrett v. Barrett, 47 App. 
IDkOR Brae 

Ga.—Almon v. Shell, 
147 Ga. 800. 

Ill.— Potter v. Potter, 137 N.E. 425, 
306 Ill. 37. 

Ky.—Clore v. Clore, 211 S.W. 208, 
184 Ky. 83. 

Me.—Perry v. Leslie, 126 A. 340, 124 
Me. 93. 

Md.—Duering v. Brill, 96 A. 269, 127 
Md. 104. 

Mass.—Brooks v. Carter, 118 Mass. 
407. 

Mo.—Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710. 


Nid. — Varick.v.i Smith, 61. A. 153, 


95 S.E. 681, 


As in the case of the construction of wills 
generally,°! the intent of the testator governs in de- 
termining whether a gift is substitutional,®? having 
im view the presumption of law against intestacy or 
partial intestacy”* and the rules requiring the court 
to give effect to all the words of the will®* and to 


WILLS 


tional gift.®? 
yemaindermen 


Accordingly, if 


69 N.J.Eq. 505. 


N.Y.—In re Burrows’ Estate, 182 N. 
Hy 79,7 259 N.Y 449 Marsh =v. Con- 
sumers’ Park Brewing Co., 115 N.E. 
513, 220 N.Y. 205; Scott v. Guernsey, 
48 N.Y. 106 [aff 60 Barb. 163]; In re 
De Puy’s Will, 185 N.Y.S. 817, 194 App. 
Div. 796; In re Burrows’ Bstate, 250 
N.Y.S. 257, 189 Mise. 802 [mod 256 
N.Y.S. 974, 235 App.Div. 764 (rev 182 
N.E. 79, 259 N.Y. 449)]; In re Bank- 
er’s Will, 222. °N.Y:S.. 511, 129. Misc. 
711; In re Waterbury Trust Co., 219 
N.Y.S. 614, 128 Misc. 582 [aff sub nom. 
In re Burdsall’s Will, 222 N.Y.S. 777, 
221 App.Div. 756]; In re Osgood’s 
Estate, 217 N.Y.S. 318, 127 Misc. 437. 


N.C.—Cilley v. Geitner, 110 S.E. 61, 
182 N.C. 714. 


Pa.—Denlinger’s Estate, 32 A. 573 
170 Pa. 104; Wunder’s Estate, 30 
Pa Dist. 123) Hartleysehst. 1220) ra. 
Dist. 417; Fahnestock’s Estate, 10 Pa. 
CoP1lgs: 


Philippine-—Macrohon Ong Ham v. 
Saavedra, 51 Philippine 267. 


S.C.—Buist v. Walton, 88 S.E. 357, 
104 S.C. 95; Deveaux v. Barnwell, 1 
S$.C.Hq. 497. 


Tex.—Belcher v. Schmidt, (Civ. 
App.) 226 S.W. 491 [dism f w jl]. 


Wis.—In re Horkan’s Will, 213 N. 
W. 671, 193 Wis. 26. 


Eing.—Shailer vy. Groves, 
162, 67 Reprint 1124; 
Nicholson, 89 L.J.P.C. 
Clunies, 106 L.T. 96. 


57. In re Sowash’s Estate, 217 P. 
123, 62 Cal.App. 529; In re Tamargo, 
MLS IN GH 462512120 Nay 22550 Inisre 
Hoopes’ Estate, 39 A. 888, 185 Pa. 172; 
Hsling’s Estate, 15 Pa.Dist.&Co. 236; 
Miller v. Chapman, 24 L.J.Ch. 409. 


58. Nickerson v. Harding, 166 N.E. 
703, 267 Mass. 208. 


59. In re Sessions’ Estate, 153 P. 
231, 171 Cal. 346. 


60. In re Fowles’ Will, 163 N.Y.S. 
873, 176 App.Div. 687 [rev 158 N.Y.S. 
456, 95 Misc. 48]. 


61. In re Reynolds’ Will, 178 N.Y. 
S. 821, 109 Mise. 453 [aff 181 N.Y.S. 
951]; Hudson vy. Leathers, 139 S.E. 
196, 141 S.C. 32; Solly v. Solly, 5 Jur. 
N.S. 36; Masson v. Masson, 47. Can. 
S.C. 42. 


62. Gardner v. 
883, 48 R.I. 231. 


63. In re Dyckman’s Will, 
YiS: 631, 188 Mises 253: 


Survivorship generally see supra §§ 
1340-1355. 


64. Scanlin v. Peterson, 135 A. 394, 


6 Hare 
Tarbutt v. 
Lacs Sin r| 


Knowles, 136 A. 


245 N. 


]105 Conn. 308; 


[§§ 1857-1358 


words indicating such intent, words of condition will 
not necessarily “be construed as making a substitu- 
It has been held that words of gift to 
a survivor in the event of the death of one of two 
are 
where, in a will, an estate in fee is followed by an 
apparently inconsistent limitation, it has been said 
that the whole should, if possible, be reconciled by 
reading the latter disposition as applying exclusively 
to the event of the prior devisee in fee dying in the 
lifetime of the testator,** the intention of the tes- 
tator being, it is considered, to provide a substituted 
devisee in case of a lapse.*® 


[§ 1358] b. Effect of Use of Particv'ar Words*® 
—(1) Words of Relationship. 
ship, either alone, such as “heirs,’’®? or “issue,”®*> or 


So 


words of substitution.®% 


Words of relation- 


Hull Vi ELL, 12 GA 
699, 101 Conn. 481; Walsh v. Me- 
Cutcheon, 41 A. 813, 71 Conn. 283. 


Limitation inconsistent to fee gen- 
erally see Supra § 1520. 


65, Hull v. Hull, 126 A. 699, 101 
Conn. 481: Walsh v. McCutcheon, 41 
A. 813, 71 Conn. 283. 

66. Construction of particular 


words indicating family connection 
generally see supra §$ 1196-1254. 

67. Ala.—Bendall’s Distributees v. 
Pendalls Adm’r, 24 Ala. 295, 60 Am.D. 


Ark.—Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D 712. 


Conn.—Jackson v. Alsop, 34 A. 1106, 
67 Conn. 249. 


Del.—Burton v. Masten, (Ch.) 158 
A. 136. 

Me.—Strout v. Chesley, 132 A. 211, 
125 Me. 171. 


Mass.—Adams v. Jones, 57 N.E. 362, 
176 Mass. 185, 5 Prob.Rep.Ann. 618; 
Wood v. Seaver, 33 N.E. 587, 158 Mass. 
aan Kimball vy. Story, 108 Mass. 
ode 

N.J.—McKiernan v. Beardslee, 73 
A. 815, 72 N.J.Eq. 283; Zabriskie v. 
Huyler, 51 A. 197, 62 N.J.Eq. 697: [aff 
56 A. 11338, 64 N.J.Eq. 794]; Palmer 
v. ,Munsell, .(Ch.) 46 A. 1094; Hand 
v. Marcy, 28 N.J.Eq. 59. 


N.Y.—In re Tamargo, 115 N.B. 462, 
220 N.Y. 225; In re Reynolds’ Will, 
178 N.Y.S. 821, 109 Mise. 453 [aff 1st 
Neve San. Dio lies Thurber v. Chambers, 4 
Hun 721 [aff 66 N.Y. 42]; Kimball v. 
Chappel, 18 N.Y.S. 30, 27 Abb.N.Cas. 
437; Treadwell v. Montanye, 2 Dem. 
Surr. 570; Armstrong v. Moran, 1 
Bradf.Surt. 314. 


Ohio.—Evers v. 
N.P.N.S. 197: 


Pa.—Campbell v. Jamison, 
498; Dickinson v. Purvis, 8 Serg.&R. 
71; Sword’s' Lessee v. Adams, 3 
Yeates 84; Shoenberger’s Est., 22 Pa. 
Dist. 126. 

“Tt is well settled that a devise 
or bequest to ‘A. and his heirs’ lapses 
upon the death of A. in the lifetime 
of the testator; the word ‘heirs’ be- 
ing a word of limitation which is used 
to denote the quality or duration of 
the estate to be taken by the devisee 
or legatee, and nota word of substitu- 
tion denoting an intention to substi- 
tute the next of kin in the place of 
the deceased devisee or legatee.” 
McKiernan v. Beardslee, 73 <A. 815, 
816, 72 N.J.Eq. 283. 


68. Butter v. Ommaney, 4 
70, 4 Eng.Ch. 70, 38 Reprint 731. 


Williams, 29. Ohio 


8 Pa. 


Russ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1358-1361] 


“children,”*®® or coupled with other words of de- 
seription, such as “heirs and assigns,”7° or “heirs, 
exccutors and administrators,’’1 or “heirs, execu- 
tors, administrators and assigns,”?? are, as a general 
rule, not substitutional unless it appears that the 
testator intended to express a different meaning,” 


It has been held that 
the word “assigns” would be meaningless if used as 
a word of substitution,?® and its use may be suffi- 
cient to indicate that the gift is not substitutional’® 
unless from the other parts of the will it is clear that 


[§ 1359] (2) “Assigns.”74 


a substitution was intended.7?7 
[§ 1360] (3) “And” or 


69. Carlin v. Helm, 162 N.E. 873, 
331 Ill. 213. 


70. Cal.—iIn re Sessions’ Estate, 
153 P. 231, 171 Cal. 346; In re Mi- 
Oe Estate, 211 P. 807, 59 Cal.App. 


Ill.—Pool v. Pool, 133 N.E. 273, 200 
Tl. 557. 


Me.—Jones v. Warren, 128 A. 1, 124 
Me. 282. 

Mass.—Horton v. Earle, 38 N.E. 
1135, 162 Mass. 448; Bryson vy. Hol- 
brook, 34 N.E. 270, 159 Mass. 280. 


__ Mich.—In re Spier’s Estate, 195 N. 
W. 430, 224 Mich. 658. 


N.H.—Loveren v. Donaldson, 45 
915, 69. MOH. 639. 


N.Y.—In re Wells, 21 N.E. 137, 113 
N.Y..396, 10 Am.S.R. 457; In re Reyn- 
olds’ Will, 178 N.Y.S. 821, 109 Mise. 
453 [aff 181 N.Y.S. 951]; In re Vosse- 
ler’s Estate, 152 N.Y.S. 208, 89 Misc. 
674, 14 Mills Surr. 94 [mod sub nom. 
In re Tamargo, 155 N.Y.S. 845, 170 
App.Div. 10, 15 Mills Surr. 502 (rev 
115 N.E. 462, 220 N.Y. 225)]; Boles v. 
Bacon, 2 Dem.Surr, 43. 


Pa.-.-In re Buehler’s Estate, 16 Pa. 
Dist.&Co. 524. 

-Wis.—In re Johnson’s Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575. 

Effect of use of word “assigns” gen- 
erally see infra § 1359. 


A 


71. Tsling’s Estate, 15. Pa.Dist.& 
Co. 236. 
72. Kimball v. Story, 108 Mass. 


tHe Daboll vy. Field, 9 R.I. 266. 


N.H.—Loveren y. Donaldson, 
45 re 715, 69 N.H. 639. 


N.J.—McKiernan y. Beardslee, 73 A. 
815, 72 N.J-Eq. 283; ‘Zabriskie v. Huy- 
Jer, 510A, 197,262 N.J.Eq. 697 [aff 56 
A: 1133, 64 N.J.Eq. 794]. 


Ohio.—Ohio Savings Bank & Trust 
Co; vz ‘Clark, 28 Ohio CA: 1: 


Pa.—Wettach v. Horn, 50 A. 1001, 
201 Pa, 201; «Glarky Vv, Scott,.67 Pas 
446; In re Collins’s Estate, 9 Pa.Dist. 
&Co. 520; Barnwell’s Est., 29 Pa.Dist. 
317; Davis’ Estate, 1 Lanc.L. Rev. 307. 


S.C.—Henry v. Archer, 8 S.C.Eqa. 
fet 12 S.C.Eq. 247. 


g.—Doe v. Cundall, 
103 erie §25. 


74. Effect of use of “assigns” cou- 
pled with words of relationship sce 
supra § 1358. 


75. In re Session’s Estate, 153 P. 
231, 171 Cal. 346; Edwards v. Beard, 
134 N.E. 203, 77 Ind.App. 478. 


76. Jackson v. Alsop, 34 A. 1106, 
67 Conn. 249;/ Keniston v. Adams, 14 
A. 203, 80 Me. 290; Kimball v. Story, 
108 Mass. 382; In re Tamargo, 115 N. 
EB. 462, 220 N.Y. 225; In re Reynolds, 
178 N.Y.S. 821, 109 Misc. 453 [aff 181 


[69 C. J.—23] 


9 East 400. 


“Or? 8_(a) “And.” 


WILLS 


whole will.?? 


[§ 1361] (b) “Or.” 
nary meaning of words, it has been generally held 
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While it has been held that, in a gift to a person 
“and” his heirs, no substitutionary gift can be in- 
ferred,’® where it appears that such was the inten- 
tion of the testator the word will be construed in a 
substitutionary sense*® and, if necessary, it will be 
construed to mean “or;”*! but a change of this kind 
can be made only when it is clearly required to carry 
out the intention of the testator as collected from the 


In the natural and ordi- 


that where no contrary intention appears a substi- 


N.Y.8, 951]. 

77. InreCollins’ Estate, 9 Pa.Dist. 
&Co. 520. 

/7% Bubstitution of “and” for “or” 
generally see supra § 1145. 

79. Shoenberger’s Estate, 22 Pa. 
Dist. 126 

[a] Reason for rule.—‘'The reason 
would appear to be that in a gift to 
A ‘and’ his heirs, the gift is single, 


taking effect either at one and the 
same time in favor of the legatee ‘and 
his heirs’ or else not taking effect at 
all.”’ eee Estate, 22 Pa. 
Dist. 126, 128 


280. Cyait —Taeiier v. Loomer, 57 
A. 167, 76 Conn. 522. 


N.J.—Zabriskie v. Hardee? 


51 A. 197, 
62 N.J.Eq. 697 [aff 56 A 


1133, 64 NJ. 


Eq. 794]. 
N.Y N.Y-S. 
847, 152 App. Div. 145; Matter of 


Moore’ s Estate, 33 N.Y.S. 419, 11 Misc. 


436, 1 Gibb. Surr. 220 [aff 34 N.Y.S. 
1144, 88 Hun 621, aff 46 N.E. 960, 152 
N.Y. 602]. 


Oo tile ase haraad v. Dickens, 22 N.C. 
52. 


Eng.—Hurry v. Hurry, L.R. 10 Ea. 
6. 


o 


[a] Thus a gift “to my six broth- 
ers and sisters, and to their respec- 
tive heirs of their bodies, but no fur- 
ther, and these must be living” at the 
time of distribution was held to be a 
gift to brothers and sisters, with a 
substitutional gift to their children. 
Vaughan v. Dickens, 22 N.C. 52. 


81. Brierly’s Executor and Trustee 
v. Nelson, 14 S.W.(2d) 201, 223 Ky. 
116; Huff v. Ferguson, 159 A. 152, 119 
N.J.Eq. 86; In re Tamargo, 115 N.E. 
In re Well’s Will, 
F 396, 10 Am.S.R. 
457; Staples v. Mead, 137 N.Y.8. 847, 
152 App.Div. 744. 


82. Conn.—Jackson vy. Alsop, 34 A. 
1106, 67 Conn. 249. 


Ill.—Carlin vy. Helm, 162 N.E. 873, 
331 Ill. 213. 


Me.—Jones v. Warren, 128 A. 1, 124 
Me. 382; Keniston v. Adams, 14 A. 
203, 80 Me. 290. 


Mass.—Wood v. Seaver, 33 N.E. 587, 
158 Mass. 411. 


N.J.—Sadler v. Bergstrom, 168 A. 


50, 113 N.J.Eg. 567; Zabriskie v. 
Huyler, 51 A. 197, 62 N.J.Eq. 697 [aff 


56 A. 1133, 64 N.J.Eq. 794]; Hand v. 
Marcy, 28 N.J.Eq. 59; Palmer v. Mun- 
sell, (Ch.) 46 A. 1094. 


N.Y.—In re Wells, 21 N. 
N.Y. 396, 10 Am.S.R. 457; Armstrong 
v. Moran, 1 Bradf.Surr. 314. 

Wis.—In re Johnson's Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575. 


23. Substitution of “or” for “and” 


E. 137, 112 


tutionary gift is expressed by the disjunctive “or,’’®* 


generally see supra § 1145. y 


@4. Conn.—Greene vy. Huntington, 
46 A. 883, 73 Conn. 106. But see Con- 
necticut Trust, etc., Co. v. Hollister, 
50 A. 750, 74 Conn. 228 (holding that 
a bequest to A or his heirs is not sub- 
stitutionary). 


Del.—Delaware County Trust Co. v. 


Hanby, (Ch.) 165 A 568; Fisher, 
Fi de y. Barcus, 127 A. 53, 14 Del.Ch. 


Ji].—Pearson v. Olson, 141 N.E. 736, 
310 Ill. 252; Defrees v. Brydon, 114 
N.E. 336, 275 Ill. 530; Ebey v. Adams, 
cp 1013, 135. JIL 30, 10 ERA 

ide 


Ky.—Ford vy. Jones, 
223 Ky. 827; Wren v. 
2 Mete. 129. 


Me.—Union Safe Deposit & Trust 
Co. v. Wooster, 130 A 433, 125 Me. 22. _ 
See Keniston v. Adams, 80 Me. 290 
(holding that this interpretation of 
the word “or” is a very refined inter- 
pretation which is to be resorted to 
only where justice can be best admin- 
istered by its application). 


Md.—Shriver v. Shriver, 96 A. 614, 
zee Md. 486; Reiff v. Strite, 54 Md. 


Mass.—Lee v. Welch, 39 N.E. 1112, 
163 Mass. 312; O’Rourke v. Beard, 23 
N.&. 676, 151 Mass. 9;. "Tabens* vy; 
Tabens, 5 N.E. 650, 141 Mass. 395; 
Sawyer v. Baldwin, 20 Pick. 378. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 1007 [quot Cyc]. 


N.J.—McKiernan v. Beardslee, 73 A. 
815, 72 N.J.Eg. 283; Van Houten v. 
Hall, 64 A. 460, 71 N.J.Eq. 626; Za- 
briskie v. Huyler, 51 A. 197, 62_.N.J. 
Eq. 697 [aff 56 A. 1133, 64 N.J.Eq. 
794]; Cody v. Bunn, 18 A. 857, 46 N. 
J.Eq. 131. 


N.Y.—Waxson Realty Corporation 
vy. Rothschild, 174 N.E. 700, 255 N.Y. 
332 Lrearg den 243 N.Y. Ss. 158, 230 App. 
Div. 704]; In re Evans’ Will, 136 N. 
BE. 233, 234 N.Y. 42; In re Tamargo, 
115 N.E. 462, 220 N.Y. 225; In- re 
Paton, 18 N.E. 625, 111 N.Y. 480; 
Jones v. Hand, 79 N.Y.S. 556, 78 App. 
Div. 56 [aff 67 NIE. 1084, 175 N.Y. 
519]; Tompkins v. Verplatuck, 42 N.Y. 
S. 412, 10 App.Div. 572; In re Bristol’s 
Estate, 264 N.Y.S. 349, 147 Misc. 578; 
In re Bawden’s Estate, 238 N.Y.S. 166, 
135 Misc. 614; In re Kidder’s Estate, 
200 N.Y.S. 783, 121 Misc. 285 [dist Mil- 
ler v. Gilbert, 38 NE. 979, 144 N.Y. 
68]; Wetmore v. Peck, 66 How.Pr. 
54, 4 Month.L.Bul. 73, 75, 76; Tread- 
well v. Montanye, 2 Dem.Surr. 570; 
Phyfe v. Phyfe, 3 Bradf.Surr. 45. 


N.C.—Tate v. Amos, 147 S.E. 809, 
497 NC. 159. 


Ohio.—Stevenson vy. 


3 S.W.(2d) 781, 
Hynes’ Adm’r, 


Evans, 10 Ohio 


St. 307. 
Pa. 5, Gilmor’s eee 26 A. 614, 154 
PA 520, co Ais ke, 855; Stook’s Ap- 


354 [69 C.J.] 
especially if the word “assigns” is conspicuous by its 
absense.*° Thus, where a will devises property to 
one “or” his heirs,®® or to one “or” his issue,®? or to 
one “or” his representatives®® or legal representa- 
tives,®® or to one “or” his children,®’ or directs his 
executors. to distribute property to one “or” his 
heirs,®! it creates an alternative devise, under which 
the heirs take by substitution. So, if a gift to B “or” 
his children is preceded by a life estate to A, a sub- 
stitutional gift is created in favor of the children 
of B in the event of the death of B before the death 
of the hfe tenant.°? However, whether the use of 
“or” renders the gift substitutional depends, as in 
other cases of construction,®* on the intention of the 
testator as gathered from the whole will®* and will 
be construed as “and,” and the gift not substitution- 
ary, when necessary to effectuate the intention of 
the testator.2> On the other hand, “or” will not be 
deemed to mean “and” where there is nothing in the 
general scheme of the will or any single portion there- 
of requiring such a construction®*® or where such a 
construction would be contrary to the intention of 
the testator.°? 


[§ 1362] ¢. Gifts over to Executors, Administra- 
tors, or Representatives.°® A simple bequest to A, 
his executors or administrators, merely gives A the 
absolute interest, and will lapse by his death, al- 
though the gift be immediate;°® but it is clear that 
if the testator declares it to be his wish that no 
legacy shall lapse and then gives a legacy to “A and 
his executors,” the legacy will not lapse, although A 


peal, 20 Pa. 349; Ware’s .Lessee v. 
Fisher, 2 Yeates 578; HEsling’s Hstate, 
15 PaDist.&Co. 236; Shoenberger’s 
Estate, 22 Pa.Dist. 126; Snyder’s Es- 
tate, 3 Pa.Dist. 382. But see Sloan v. 
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‘time of the testator. 


Ill.—Levings v. Wood, 170 N.E. 767, 
rt Tll.. 11 [rev in part 253 Ill.App. 


Me.—Keniston vy. Adams, 14 A. 203, 


[§§ 1361-1363 


dies before the testator.1 Where there is a bequest 
to A for life and after his decease to B “or his per- 
sonal representatives,” or to B “or his exeeutors,”? 
or a bequest to B, to be paid so many months after 
the testator’s decease, to him “or to his personal rep- 
resentatives,”? this is simply another way of giving 
a vested interest to B upon the testator’s own death, 
and if B dies before the testator the bequest will 
lapse. But if the words used can be construed to 
mean those entitled to take under the statutes of dis- 
tribution the contrary is true. Thus, the use of the 
word “heirs” shows an intention on the part of the 
testator that the persons he designates as “heirs” 
are to be taken as persone designatw, and hence by 
way of substitution, whenever B may die, and the 
bequest will not lapse, although B may die in the life- 
So, where the bequest is to B 
and his representatives “according to the statute of 
distributions,’’® or “according to the common law,” 
the legacy will not lapse. 


[§ 1363] d. Gifts to Classes. It often becomes 
necessary in construing gifts to classes to ascertain 
whether a gift over in case of death before the pe- 
riod of distribution is a gift by way of substitution, 
or whether the second set of legatees take an original 
and substantive gift, and, in determining this ques- 
tion, it should be remembered that a gift to issue is 
substitutional when the share which the issue are 
to take is by a prior clause expressly given to the 
parent of such issue, and original if not so given.” 
In the note below are given various examples of gifts 


87 Md. 273, 8 Prob.Rep.Ann. 6; In re 
Evans’ Will, 186 N.B. 238, 234 N.Y. 42; 
In re Van Wyck’s Estate, 200 N.Y.S. 
779, 121 Misc. 210 [rev 191 N.Y.S. 924, 
199 App.Div. 952]; Maude v. Maude, 


Hause, 2 Rawle 28 (holding that this 
interpretation of ‘or’ rests upon too 
feeble a foundation to allow the heirs 
of the testator to be disinherited). 


| R.I.—Branch v. De Wolf, 95 A. 857, 
38 R.I.° 396: 


S.C.—Simpson v. 
886, 34 S.C. 68. 


Va.—Dickinson v. Hoomes, 1 Gratt. 
(42 Va.) 302. 


Eng.—Plundell v. Chapman, 33 
Beav. 648, 55 Reprint 520; Atkinson 
v. Bartrum,.28 Beav. 219, 54 Reprint 
349; Congreve v. Palmer, 16 Beav. 
435, 5 Reprint 846; Whitcher v. Pen- 
ley, 9 Beav. 477, 50 Reprint 428; Sal- 
isbury v. Petty, 3 Hare 86, 7 Jur. 1011, 
25 Eng.Ch. 86, 67 Reprint 307; Carey 
Vencaréy,) 6 Ir.Ch.! 255° Tn re: Porter, 
4 Kay & J. 188, 70 Reprint 79; Matter 
of Bradford, 72 L.T.Rep.N.S. 267; Git- 
tings v. McDermott, 2 Myl.&K. 69, 7 
Eng.Ch. 69, 39 Reprint 870; Montagu 
v. Nucella, 1 Russ. 165, 46 Eng.Ch. 146, 
38 Reprint 65; Girdlestone v. Doe, 2 
Sim. 225, 57 Reprint 773; Turner v. 
Moor, 6 Ves.Jr. 557, 31 Reprint 1193. 


[a] Reason for rule.—‘“‘In a gift to 
A ‘or’ his heirs, the gift is in the al- 
ternative, clearly indicating both ‘A’ 
and ‘his heirs’ as objects of the gift, 
the ‘heirs’ taking in the event of the 
non-existence of ‘A.’” Shoenberger’s 
Hstate, 22 Pa.Dist. 126, 128. 


35, Strout v. -Chesley, 132 7A. 211, 
125 Me. 171. 


Effect of use of word “assigns” gen- 
erally see supra § 1359. 


Cherry, 12 S.E. 


86. Del.—Delaware County Trust 
Co. v. Hanby, (Ch.) 165 A. 568. 


80 Me. 290. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 1007 [quot Cyc]. 


N.J.—Zabriskie v. Huyler, 51 A. 197, 
62 N.J.Eq. 697 [aff 56 A. 1133, 64 N. 
J.Eq. 794]; Huston v. Read, 32 N.J. 
ue tee) Brokaw v. Hudson, 27 N.J. 
Nq. : 


N.Y.—Wetmore v. Peck, 66 How.Pr. 
54, 4 Month.L.Bul. 78, 75, 76; Wright 
v. New York M. KE. Church, Hoffm. 
202. See Cushman v. Horton, 59 N.Y. 
149 (dictum). 


Pa.—In re Shoenberger’s Estate, 22 
Pa.Dist. 126; Worsley’s Estate, 4 Pa. 


Dist. 177, 36 Wkly.N.C. 247. 


Eng.—In re Porter, 4 Kay & J. 188, 
70 Reprint 79; Gittings v. McDermott, 
2 Myl.&K. 69, 7 Eng.Ch. 69, 39 Re- 
print 870. 


Ont.—Re Wrigley, 32 Ont. 108. 

87. Brown vy. Fidelity Trust Co., 87 
A. 222,82 Nid de one, pL re Bristol's 
Estate, 264 N.Y.S. 349, 147 Misc. 578. 

88. In re Shoenberger’s Estate, 22 
Pan Dist, tas 


89. Miller v. Metcalf, 58 A. 743, 77 
Conn. 176. 


90. Bender v. Bender, 75 A. 859, 
226 Pa. 607, 184 Am.R. 1088. 

91. Levings v. Wood, 170 N.B. 767, 
re Ill. 11 [rev in part 253 Ill.App. 
92. Sharp’s Adm’r v. Sharp, 35 Ala. 
4; Girdlestone v. Doe, 2 Sim. 225, 
Reprint 773. 


93. See infra §§ 1118-1125. 
94. Slingluff v. Johns, 39 A. 872, 


57 
57 


22 Beav. 290, 52 Reprint 1119. 


95. Slingluff v. Johns, 39 A. 872, 
87 Md. 273; Miller v. Gilbert, 38 N.f. 
979, 144 N.Y. 68; Maude v. Maude, 22 
Beav. 290, 52 Reprint 1119; Re Nes- 
bitt, 19 Ont.W.N. 89. 


96. Bender v. Bender, 75 A. 859, 
226 Pa. 607, 184 Am.S.R. 1088. 


97. Cody v. Bunn, 18 A. 857, 46 N. 
J.Eq. 131. 


98. Effect of gift to heirs, execu- 
forse and administrators see supra § 
1358. 


99. See infra § 2256. 


1. Sibley v. Cook, 3 Atk. 
Reprint 1130; 


572, 26 
Darrel v. Molesworth, 


|2 Vern.Ch. 378, 23 Reprint 839. 


2. Thompson vy. O’Dell, 22 Ohio Cir. 
Ct. 200, 12 Ohio Cir.Dec. 396; Bone v. 
Cook, McClell. 168, 148 Reprint 71, 13 
Price 332, 147 Reprint 1008; Corbyn 
ie se 4 Ves.Jr. 418, 31 Reprint 


3. Thompson v. Whitelock, 4 De G. 
&J. 490, 61 Eng.Ch. 887, 45 Revrint 
190; In re Porter, 4 Kay & J. 188, 70 
Reprint 79; Tidwell v. Ariel, 3 Madd. 
403, 259, 56 Reprint 553. 


4 In re Porter, 4 Kay & J. 188, 70 
Reprint 79. 


5. Brent v. Washington’s Adm’r, 
18 Gratt. (59 Va.) 526. 


6 Ware’s Lessee v, 
Yeates (Pa.) 578. 


7 Martin v. Holgate, L.R. 1. HL. 
175; Attwood v. Alford, L.R. 2 Hq. 
479; Lanphier v. Buck, 2 Dr.&Sm. 484, 
62 Reprint 704. 


Fisher, 2 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1363-1365] 


held to be substitutional or original.® 


[§ 1364] 3. Time to Which Death Referable®*—a. 
Where a gift or devise is made in ab- 
solute terms, followed by a substituted gift or de- 
vise to operate in the case of the death, or death 
without issue, of the first-named legatee or devisee, 
it is a general rule that such death will be held to 
mean death in the lifetime of the testator;1° but 
this rule, like all others with reference to the con- 
struction of wills,1? will yield to anything in the 
words or context indicating a contrary intention on 
Where the primary gift 
is to take effect in possession after a life estate,!* 
or at any period subsequent to the testator’s death,14 
the words may be considered as extending to the 
event of the legatee dying in the interval between 


In General. 


the part of the testator.!2 


8. [a] Gifts held substitutional. 
—(1) To children of A and B “which 
shall be living at the time of my de- 
cease,” but if any child “shall happen 
to die in my life-time and leave any 
issue,” then the legacies intended for 
such children to go to their issue. 
Christopherson v. Naylor, 1 Meriv. 
320, 35 Reprint 693. (2) Among sons 
nominatim, but in case any of them 
“should be then dead,” to their chil- 
dren. Re Turner, 2 Dr.&Sm. 501, 62 
Reprint 710. (3) “Amongst my 
daughters and their children.” Park- 
er v. Tootal, 11 H.L.Cas. 143, 442, 11 
Reprint 1286. (4) Gift to cousins, and 
“I give the shares of those of my 
cousins who may die in my lifetime to 
the children of my cousins who may 
so die in my lifetime.’’ In re Hotch- 
kiss, L.R. 8 Eq. 648. (5) To brothers 
and sisters of E and “in case any or 
either of them shall be dead” at de- 
cease of BE, having issue, then such 
issue to stand in the place of their 
parents. Gray v. Garman, 2 Hare 268, 
24 Eng.Ch. 268, 67 Reprint 111. (6) 
“To all the children of . . Mary 
Henchman Mello, or in event of de- 
cease to their descendants share and 
share alike.’”’ In re Webster, 23 Ch.D. 
737. (7) Gift over to others “in case 
of the death of my said daughter pri- 
or to attaining the age of twenty- 
one.” In re Miller’s Will, 55 N.B. 385, 
161. Nev.) 72. (8). The: representa- 
tives of any of said children who 
may be deceased to have the’share of 
his or her parent.’’ Camden Safe De- 
posit & Trust Co. v. Fricke, 133 A. 
882, 99 N.J.Eq. 506, 507. (9) ‘To 
{my] six brothers and sisters, and to 
their respective heirs of their bodies, 
but no further, and these must be liv- 
ing at the date of the death of my be- 
loved wife.” Vaughan vy. Dickens, 22 
N.C. 52, 54. (10) “My nephews and 
nieces and the heirs of those who 
are deceased.” Tomlinson’s Estate, 
23 Pa.Dist. 347. 


[b] Gifts held original—(1) To 
sisters “then living, or the lawful is- 
sue of any or either then dead.” At- 
twood v. Alford, L.R. 2 Eq. 479. (2) 
To children who shall be living at a 
certain time, or to the issue of such 
of them as may be then dead, such 
issue to be entitled to its parent’s 
share only. Lamphier y. Buck, 2 Dr. 
&Sm. 484, 62 Reprint 704. (3) To 
nephews and nieces who shall be liv- 
ing at death of tenant for life, and 
‘if any or either of them should then 
be dead, leaving issue,’ such issue to 
take parent’s share. Martin v. Hol- 
Bate, jl Ronis wel AT Oe (4) = Amon 2s 
such one or more of the child or chil- 
dren of R T who shall be living at 
the time of his death, and the “issue 
of such of them as shall be then dead 
jeaving issue,’ such issue to take the 
share which their parents “would 
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have been entitled to if then living.” 
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the testator’s death and the period of vesting in pos- 
session, or the time of actual distribution. 
even been held that, under the peculiar language of 
the particular will, that where the primary gift is to 
take effect after the death of a life tenant the death 
of the primary legatee must take effect after the 
death of the testator,!®> but this rule has been dis- 
approved?® and, in any event, is not applicable where 
the language of the will expressly provides for the 
case of one dying before being entitled to any share 
prior to the final distribution.?? 


[§ 1365] b. Before Execution of Will—(1) Gifts 
Where a legaey is given to a desig- 
nated individual, with a substitutional gift in case of 
his death, the gift over will take effect even though 
he be in fact dead at the date of the will.18 


It has 


In some 


13. Del.—In re Smith’s Estate, 145 


Tytherleigh v. Harbin, 6 Sim. 329, 9] A. 671, 16 Del.Ch. 272. 


Eng.Ch. 329, 58 Reprint 617. (5) To 
all and every the children of J B, de- 
ceased, to be divided equally amongst 
them “‘and the issue of such of them 
as Shall be deceased, share and share 
alike, such issue being entitled to the 
share his, her, or their deceased par- 
ents, etc.’”’ Bebb v. Beckwith, 2 Beav. 
308, 17 Eng.Ch. 308, 48 Reprint 1199. 
(6) To all and every the children who 
shall be living at death of tenant for 
life, provided always that if any child 
shall die, ete., leaving issue, then to 
such issue. In re Woolrich, 11 Ch.D. 
663. (7) To sons and daughters of 
brothers and sisters, equally, and to 
the heirs of their bodies respectively. 
Wheeler v. Allan, 54 Me. 232. (8) A 
gift to the testator’s ‘descendants 
per stirpes of such as may be then 
dead without issue surviving.” 
Compion v. Rixey’s Px’rs, 98 S.E. 651, 
655, 124 Va. 548, 5 A.L.R. 465. 


9. Gifts over on death generally 
see supra §§ 1324-1339. 


10. Conn.—Houghton v. Branting- 
ham, 86 A. 664, 86 Conn. 630. 


Ind.—Borgner v. Brown, 33 N.E. 92, 
133 Ind. 391. 


Ky.—Citizens’ Trust Co. v. Fidelity 
Trust Co., 124 S.W. 824, 136 Ky. 540; 
Wills v. Wills, 3 S.W. 900, 85 Ky. 486, 
Or Kye i6. 


Md.—Engel v. State, 
Md. 539. 


Mo.—Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710. 


N.Y.—Lyons v. Ostrander, 60 N.E. 
334, 167 N.Y. 135; Benson v. Corbin, 
40 N.E. 11, 145 N.Y. 351; Washbon v. 
Cope, 39 N.H. 388, 144 N.Y. 287; Mat- 
ter of Tienken, 30 N.E. 109, 131 N.Y. 
391; Fowler v. Ingersoll, 28 N.E. 471, 
127 N.Y. 472; In re De Puy’s Will, 
LS5e N.S 617,) 1947 App Div... 706; 
Swan v. Packer, 146 N.Y.S. 557, 161 
App.Div. 511; In re Farmer’s Will, 
163 N.Y.S. 1089, 99 Misc. 437; Bacon 
v. Sayre, 147 N.Y.S. 522, 84 Misc. 462 
[aff 148 N.Y.S. 1105, 164 App.Div. 
909]; Goodall v. McLean, 2 Bradf. 
Surr. 306. 


Pa.—May’s Appeal, 41 Pa. 512. 


Wis.—In re Korn’s Will, 107°N.W. 
659, 128 Wis. 428; In re Lovass’ Hs- 
tate, 67 N.W. 605, 92 Wis. 616. 


11. See supra § 1117. 


12. _ Patrick v.. Patrick, 122 S.w. 
159, 135 Ky. 307; Fowler v. Ingersoll, 
DS NPM t4 th, Leta IN: vate see BACON 1 Vs 
Sayre, 147 N.Y.S. 522, 84 Misc. 462 [aff 
148 N.Y.S. 1103, 164 App.Div. 909]; 
Eggleston v. Swartz, 129 N.W. 48, 145 
Wis. 106; In re Korn’s Will, 107 N. 
W. 659, 128 Wis. 428. 


5 A. 249, 65 


Ill.—BEbey v. Adams, 25 N.E. 1013, 
13511. 80) 10) GR Aw 162) 


Md.—Engel vy. State, 5 A. 249, 65 
Md. 539.° 


N.J.—Camden Safe Deposit & Trust 
Co. v. Fricke, 133 A. 882, 99 N.J.Eq: 
506; Exton v. Hutchinson, 32 A. 682, 
35 A. 1130, 53.N.J.Eq. 688. 


N.Y¥.—Marsh vy. Consumers’ Park 
Brewing Co., 115 N.E. 513, 220 N.Y. 
205; Lyons v. Ostrander, 60 N.E. 334, 
167 N.Y. 1385; In re De Puy’s Will, 185 
N.Y.S. 817, 194 App.Div. 796; .Harris 
v.. Strodl, 10 N.Y.S. 859, 57 Hun 592; 
In re Myers’ Will, 244 N.Y.S. 607, 137 
Misc. 868. 


W.Va.—Schaeffer v. Schaeffer, 46 S. 
BH. 151, 54 W.Va. 681. 


Eng.—In re Sibley, 5 Ch.D. 494; 
Hodgson v. Smithson, 21 Beav. 354, 
52 Reprint 896 [aff 8 De G.M.&G. 604, 
57 BEng.Ch. 467, 44 Reprint 523]; Re 
Miles, 61 L.T.Rep.N.S. 359; Girdle- 
stone v. Doe, 2 Sim. 225, 2 Eng.Ch. 225, 
57 Reprint 773. 


14. Wills v. Wills, 3 S.W. 900, 85 
Ky. 486, 9 Ky.L. 76; Engel v. State, 5 
A. 249, 65 Md. 539; Harris v. Strodl, 
10 N.Y.S. 859, 57 Hun 592. 


15. Thornhill v. Thornhill, 4 Madd. 
377, 56 Reprint 744 [appr and foll 
In re Hannam,:[1897] 2 Ch. 39]; Cor- 
byn v. French, 4 Ves.Jr. 418, 31 Re- 
print 213. 


16. Smith v. Smith, 8 Sim: 353, 8 
Png.Ch. 353, 59 Reprint 140 [disappr 
Thornhill v. Thornhill, 4 Madd. 377, 56 
Reprint 744]. 


17. Re Denton, 26 Ont.L.. 294, 21 
Ont.W.R. 954, 3 Ont.W.N. 1109 [dist 
Thornhill v. Thornhill, 4 Madd. 377, 
56 Reprint 744 and In re Hannam, 
[1897] 2 Ch. 39, and rev 25 Ont.L. 505, 
21 Ont.W.R. 352, 3 Ont.W.N. 678]. 


18. Burch v. Burch, 20 Ga. 834; In 
re Bartlet’s Estate, 188 N.Y.S. 491, 
115 Misc. 582; In re De Roy’s Estate, 
155 N.W. 108, 161 Wis. ‘608; Ive v. 
King, 16 Beav. 46, 51° ‘Reprint 693; 
Hannam v. Sims, 2 De G.&J. 151, 59 
Eng.Ch. 121, 44 Reprint 945; Matter 
of Sheppard, 1 Kay & J. 269, 69 Re- 
print 459. See Teed v. Morton, 60 
N.Y. 502 (dictum). 


[a] Thus (1) where a will, after 
giving to three persons each a certain 
amount, directs that in the event of 
the death of any of them, the share 
of such deceased persons shall go to 
their respective heirs, there is no 
lapse on the death of one of them be- 
fore testator, there being a direct and 
unambiguous gift over to his heirs. 
In re Bartlet’s Hstate, 188 N.Y.S. 491, 
115 Misc. 582. (2) A testator’s will 
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cases this rule is based upon the presumption that 
the ulterior legatee was substituted in order to pre- 
vent a lapse of the legacy ;1® in others, upon the pre- 
sumption that the testator was ignorant of the fact 
of the death of the primary legatee.?° 


[§ 1366] (2) Gifts to Classes—(a) Substitution- 
al Gifts. Although there is some dissent,?! a dis- 
tinction is made in some cases between substitution- 
al gifts of the shares of members of a class and sub- 
stitutional gifts of bequests to individuals named in 
the will, and the rule in such eases is that, where 
there is a strictly substitutionary gift to children 
or issue of persons indicated by a general descrip- 
tion, only the children or issue of the person answer- 
ing to the description at the date of the will can take 
the benefit.22 Thus, if a testator gives a legacy to 
a. class of persons, as to the children of A, and goes 
on to provide that in case of the death of any one 
of the children of A before the period of distribu- 
tion, the issue of such child shall take their parent’s 
share, such issue cannot take unless the parent might 
have taken; and consequently if a child of A be 
dead at the date of the will the issue of that child 
cannot take anything.?* So where the testator pro- 
vides that if any of the class are dead at the time 


59 Reprint 400, 
[a] 


making legacies to his cousins in Ger- 
many, whom he had not visited or cor- 
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fixed for distribution, the share of the member so 
dying is to go to his issue, he must be supposed to 
have in mind living persons, subject to the contin- 
gency of such persons continuing to live up to the 
time of distribution, and the class is ascertained at 
the date of the will, and, therefore, the issue of those 
who die after the date of the will take by substitu- 
tion, to the exclusion of the issue of those who died 
before such date.24 It is manifest, however, that 
the testator could include or exclude the issue of 
predeceased members of the class dying before the 
date of the will,?5 and whether he did or did not in- 
clude them is a question of construction of the will,?°® 
and if it is apparent from the whole will that such 
was the intention of the testator the substitutional 
gift will take effect even though a member of a class 
is deceased at the date of the will.27 Thus, where 
the testator directs the residue of his estate to be 
divided among his “brothers” or “sisters” or their 
heirs, and at the date of the will he has only one or 
no brother or sister living, but has had others who 
are dead leaving issue, it will be presumed that he 
intended to include such issue, as otherwise the plu- 
ral “brothers” or “sisters” would be meaningless.28 
On the other hand, the language of the will may 


Eng.Ch. 41, 39 Reprint 860; Butter v. 
Ommaney, 4 Russ. 70, 4 Eng.Ch. 70, 


responded with for twenty years, pro- 
viding that in case of a cousin’s 
death, the legacy should go to his 
heirs, included heirs of a cousin who 
died before the making of the will. 
In re De Roy’s Estate, 155 N.W. 108, 
161 Wis. 608. 


19. Ive v. King, 16 Beav. 46, 51 
Reprint 693. 


20. Hannam v. Sims, 2 De G.&J. 
151, 59 Eng.Ch. 121, 44 Reprint 945. 


21. In re Kirk, 85 L.J.Ch. 182; In 
re Lucas, 17 Ch.D. 788; In re Smith, 
5 Ch.D. 497 note; Adams v. Adams, 
L.R. 14 Eq. 246 [foll In re Potter’s 
Trust, L.R. 8 Eq. 52, and disappr 
Christopherson v. Naylor, 1 Meriv. 
320, 35 Reprint 693]; In re Potter’s 
Trust, supra [disappr Christopherson 
v. Naylor, supra]; Loring v. Thomas, 
1 Dr.&Sm. 497, 62 Reprint 469 [dist 
Christopherson v. Naylor, supra, and 
disappr Waugh v. Waugh, 2 Myl.&K. 
41, 7 Eng.Ch. 41, 39 Reprint 860]; 
Parsons v. Gulliford, 10 Jur.N.S, 231 
{foll Loring v. Thomas, supra, and 
disappr Christopherson v. Naylor, su- 
pra]. ; 

“What substantial difference can 
there be between a gift, for instance, 
to six children by name, and a gift 
to children simply, there being six? 
Or, upon what true principle can it be 
said, that where the objects of the 
gifts are named, the substitutionary 
gift can take effect, but when they are 
not named it must fail?” In re Pot- 
ter’s Trust, L.R. 8 Eq. 52, 60. 


22. In re Cochran’s Estate, 85 A. 
1070, 10 Del.Ch. 184; Hayward v. 
Barker, 21 N.E. 142, 113 N.Y. 366; In 


re Walker, [1930] 1 Ch. 469; In re 
Brown, [1917] 2 Ch. 232; In’ re 
Hotchkiss’ Trusts, L.R. 8 Hq. 643; 


Coulthurst v. Carter, 15 Beav. 421, 51 
Reprint 600; Gray v. Garman, 2 Hare 
268, 24 Eng.Ch. 268, 67 Reprint 111; 
Christopherson v. Naylor, 1 Meriv. 
320, 35 Reprint 698; Waugh v. Waugh, 
2 Myl.&K. 41, 7 Eng.Ch. 41, 39 Reprint 
860; Butter v. Ommaney, 4 Russ. 70, 
4 Eing.Ch. 70, 88 Reprint 731; Peel v. 
Catlow, 9 Sim. 372, 16 Eng.Ch. 372, 


v. Naylor, 1 Meriv. 320, 35 Reprint 
693, is a representative case of this 
class.” Hayward v. Barker, 21 N.E. 
142, 143, 113 N.Y. 366. 


23. Moffett v. Moffett, 292 P. 942, 
131 Kan. 546; Roundtree v. Round- 
tree, 2 S.E. 474, 26 S.C. 450; Waugh 
v. Waugh, 2 Myl.&K. 41, 7 Eng.Ch. 
41, 39 Reprint 860; Christopherson 
v. Naylor, 1 Meriv. 320, 35 Reprint 
698; Peel v. Catlon, 9 Sim. 372, 16 
Byne.Ch. 372; 59 Reprint..400;" Re 
Sheard, 19 Ont.W.N, 65. 


24, %111.—Ruddell v. Wren, 70 N.H. 
751, 208 Ill. 508. 


N.J.—Dunn v. Cory, 39 A. 368, 56 
N.J.Eq. 507; Buzby v. Roberts, 32 A. 
9, 53 N.J.Eq. 566. 


N.Y.—Palmer v. Dunham, 25 N.E. 
1081, 125 N.Y. 68; Matter of Devoe, 
72 N.Y.S. 962, 66 App.Div. 1 [aff 63 
NCE 1102; 271 NY, 28h, Seen Re AS 
536]; Wescott v. Higgins, 58 N.Y.S. 
938, 42 App.Div. 69 [aff 62 N.E. 1101, 
169 N.Y. 582]; Matter of U. S. Trust 
Co., 73 NYS. 635, 36 Mise. 378, 2 
Mills Surr. 367. 


Pa.—Morrison’s Estate, 20 A. 1057, 
ae Pa. 306; Ritter v. Fox, 6 Whart. 


S.C.—Cureton vy. Massey, 34 S.C.Ea. 
104, 94 Am.D. 151. 


Eng.—West v. Orr, L.R. 8 Ch. 60 
{foll Christopherson vy. Naylor, 1 
Meriv. 320, 35 Reprint 693]; In re 
Wood, [1894] 3 Ch. 881; In re Mus- 
ther, 48 Ch.D. 569 [appr Christopher- 
son v. Naylor, 1 Meriv. 320, 35 Reprint 
693]; In re Chinery, 39 Ch.D. 614 [foll 
Christopherson v. Naylor, supra]; In 
re Webster, 23 Ch.D. 737 [foll Chris- 
topherson vy. Naylor, supra]; West v. 
Orr, 8 Ch.D. 60; Habergham v. Ride- 
halgh, L.R. 9 Eq. 395; In re Hotchkiss, 
L.R. 8 Eq. 643 [dist In re Potter’s 
Trust, L.R. 8 Eq. 52); Congreve v. 
Palmer, 16 Beav. 435, 51 Reprint 846; 
Gray v. Garman, 2 Hare 268, 24 Eng. 
Ch. 268, 67 Reprint 111; Re Offiler, 83 
L.T.Rep.N.S. 758; Christopherson vy. 
Naylor, 1 Meriv. 820, 35 Reprint 698; 
Waugh v. Waugh, 2 Myl.&K. 41, 7 


38 Reprint 731. 


25. Hayward v. Barker, 21 N.E. 
142, 113 N.Y. 866. 


26. In re Lambert, [1908] 2 Ch. 
117; Ive v. King, 16 Beav. 46, 16 Jur. 
489, 51 Reprint 693; Loring v. Thom- 
as, 1 Dr.&Sm. 497, 62 Reprint 469; 
In re Denton, 26 Ont.L. 294, 21 Ont. 
W.R. 954, 3 Ont.W.N. 1109, 4 Dom. 
L.R. 294. 


27. N.Y.—lULawrence v. Hebbard, i 
Bradf.Surr. 252. 


Ohio.—Richey v. Johnson, 30 Ohio 
St. 288. 4 


Pa.—Long v. Labor, 8 Pa. 229. 


R.I.—Gardner v. Knowles, 136 A. 
883, 48 R.I. 231. ; 


Eng.—In re Sibley, 5 Ch.D. 494; 
In re Chapman’s Will, 32 Beav. 382, 
55 Reprint 150 [dist Christopherson 
v. Naylor, 1 Meriv., 326, 35 Reprint 
693]; Hannan v. Sims, 2 DeG.&J. 151, 
59 Eng.Ch. 121, 44 Reprint 945; Lor- 
ing v. Thomas, 1 Dr.&Sm. 497, 62 Re- 
print 469 [dist Christopherson v. Nay- 
lor, supra, and disappr Waugh v. 
Waugh, 2 Myl.&K. 41, 7 Eng.Ch. 41, 
39 Reprint 860]; Phillins v. Phillips, 
10 Jur.N.S. 102 [dist Christopherson 
v. Naylor, supra]; Re Jordan, 2 New 
Rep. 57; Jarvis v. Pond, 9 Sim. 549, 
16 Iing.Ch. 549, 59 Reprint 470; Giles 
v. Giles, 8 Sim. 860, 8 Eng.Ch. 360, 59 
Reprint 148. 


Ont.—In re Denton, 26 Ont.L. 294, 
21 Ont.W.R. 954, 3 Ont.W.N. 1109, 4 
Dom.L.R. 294. 


[a] Illustration—-Where the gift 
is to “my eleven children,” and in case 
of the death of any of my children, to 
their issue, the issue of a child dead 
at the date of the will take, it appear- 
ing that only ten were, to the testa- 
tor’s knowledge, alive at that period. 
Lawrence v. Hebbard, 1 Bradf.Surr. 
(N.Y.) 252. 


28. Barnhill v. Sharon, 121 S.W. 
983, 185 Ky. 70; Fuller v. Martin, 29 
S.W. 315, 96 Ky. 500, 16 Ky.L. 576; 
Huntress v. Place, 1837 Mass. 409; 
Gowling v. Thompson, L.R. 11 Ha. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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clearly exclude the issue of those dead at the date 
of the will.?® Thus, if the will makes it evident that 
the testator had in mind the future death of a bene- 

- ficiary as giving rise to the limitation over, the issue 
of those who are dead at the time of the execution 
of the will do not come in.?° So, where the testator 
provides that if “any legatee shall die in my life- 
time” leaving issue, the legacy shall not lapse, this 
excludes children of parents dead before the date of 
the will, since such parents could not come under 
the term “legatee.”*! The words “shall die,” or 
“shall happen to die,” do not necessarily point to a 
future death, so as to exclude the issue of a child 
who may have died before the date of the will.?? 


[§ 1367] (b) Original and Substantive Gifts. If 
the gift to issue, instead of being strictly substitu- 
tional, can be construed as an original and substan- 
tive gift, the reason of the rule fails, and such issue 
take, even though their parents were dead at the 
date of the will.3 Thus, if the gift is to the members 
of a class “then living, or their issue,” it is con- 
strued to mean “those then living and the issue of 
those then dead,” thereby including the issue of those 
dead at the date of the will, since such issue take 
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the children of A and then a gift to the issue of any 
child who may be dead, of the share which the parent 
would have taken if living, this is really a gift to 
the issue of the share which the parent of the issue 
would have taken if living at the death of the tes- 
tator, and may include the issue of a parent dead at 
the date of the will, under the principle just stat- 
ed.25 Where, however, the words are if “any of the 
said children shall die,” this seems to confine “chil- 
dren” to such as have already been designated as 
legatees, thus excluding those dead at the date of 
the will.°¢ 


[§ 1368] 4. Necessity of Survivorship. If the 
gift to issue is original, it is not necessary for them 
to survive their own parent in order to take;*7 but 
if the gift is substitutional, then such survivorship 
is necessary, as otherwise there would be a substitu- 
tion of dead persons for living ones.°& In order to: 
take vested shares it is not necessary for issue to 
survive the period of distribution, whether the gift 
be original®® or substitutional,4® unless a contrary 
intent is manifested.*+ 


[§ 1369] 5. Persons Entitled To Take. Where 
there is an express substitutionary gift persons other 


original shares.°4 


866 note; Barnaby v. Tassell, L.R. 11 
Eq. 363. 


29. Bollinger v. Knox, 92 N.W. 994, 
38 Neb. (Unoff.) 811; Morrison’s Es- 
tate, 20 A. 1057, 139 Pa. 306; Hunter 
v. Cheshire, L.R. 8 Ch. 751, 54 Eng.Ch. 
223, 43 Reprint 878; Congreve v. 
Palmer, 16 Beav. 435, 51 Reprint 846; 
Matter of Thompson, 5 DeG.M.&G. 
280, 54 Eng.Ch. 223, 43 Reprint 878. 


80. Morrison’s Estate, 20 A. 1057, 
139 Pa. 306; Congreve v. Palmer, 16 
Beav. 435, 51 Reprint 846; Matter 
of Thompson, 5 DeG.M.&G. 280, 54 
Eng.Ch. 228, 43 Reprint 878. 


81. Bollinger v. Knox, 92 N.W. 994, 
8 Neb. (Unoff.) 811; Hunter v. Ches- 
hire, L.R. 8 Ch. 751. 


32. In re Lambert, [1908] 2 Ch. 
117; In re Woolrich, 11 Ch.D. 663; 
In re Chapman, 32 Beav. 382, 55 Re- 
print 150; Loring v. Thomas, 1 Dr.& 
Sm. 497, 62 Reprint 469; Christopher- 


son v. Naylor, 1 Meriv. 320, 35 Re- 
print 693. 
33. Conn.—Staniey v. Stanley, 142 


A. 851, 108 Conn. 100. 


Del.—In re Cochran’s Estate, 85 A. 
1070, 10 Del.Ch. 134. 


Iowa.—Anderson vy. Wilson, 136 N. 
Ww. ape 155 Iowa 415 [rev 130 N.W. 
1070]. 


Me.—Wheeler v. Allan, 54 Me. 232. 


Mass.—Huntress v. Place, 137 Mass. 
409. 


N.J.—Enz v. Bowan, 131 A. 159, 98 
N.J.Eq. 514; Baldwin v. Tucker, 48 A. 
547, 61 N.J.Eq. 412 [aff 55 A. 1132, 64 
N.J.Eq. 333]; Outcalt v. Outealt, 8 A. 
532, 42 N.J.Eq. 500. 


N.Y.—Hayward v. Barker, 21 N.E. 
142, 113 N.Y. 366; Teed v. Morton, 60 
N.Y. 502; Matter of Edwards, 117 N. 
Y.S. 8, 132 App.Div. 544 [mod 113 N. 
Y.S. 621, 60 Misc. 394, 6 Mills Surr. 
546]; Westcott v. Higgins, 58 N.Y.S. 
938, 42 App.Div. 69 [aff 62 N.E. 1101, 
169 N.Y. 582); In re Barker, 45 Hun 


294 LON ust. 6423 “faft21 Ns 142; 
113 N.Y. 366]; In re Smitley, 154 N. 
Was) 1086  fafk 15 or NYS! 51143q5 
Wright Vv. Methodist Episcopal 
Church, Hoffm. 201; Lawrence vy. 


Bradf.Surr. 252. 


Hebbard, 1 


So also, where there is a gift to 


Pa.—In re Barr’s Estate, 2 Pa. 428, 
45 Am.D. 608; Park’s Estate, 4 Pa.Co. 
560, 21 Wkly.N.C. 227. 


Vt.—Bronson v. Phelps’ Estate, 5 A. 
552, 58 Vt: 612. 


Eng.—In re Hickey, [1917] 1 Ch. 
601; In re Williams, [1914] 2 Ch. 61; 
In re Woolrich, 11 Ch.D. 663; In re 
Sibley, 5 Ch.D. 494; Gowling v. 
Thompson, L.R. 11 Eq. 366; In re Pot- 
ter, L.R. 8 Eq. 52; Attwood v. Alford, 
L.R. 2 Eq. 479; Re Faulding, 26 Beav. 
263, 53 Reprint 899; -Coulthurst v. 
Carter, 15 Beav. 421, 51 Reprint 600; 
Bebb v. Beckwith, 2 Beav. 308, 17 Eng. 
Ch. 308, 48 Reprint 1199; Loring v. 
Thomas, 1 Dr.&Sm. 497, 62 Reprint 
469; Re Jordan, 8 L.T.Rep.N.S. 307; 
Jarvis v. Pond, 9 Sim. 549, 16 Eng.Ch. 
549, 59 Reprint 470; Rust v. Baker, 8 
Sim. 448, 8 Eng.Ch. 448, 59 Renrint 
176; Smith v. Smith, 8 Sim. 353, 8 Eng. 
Ch. 353, 59 Reprint 140; Clay v. Pen- 
nington, 7 Sim. 370, 8 Eng.Ch. 370, 58 
Reprint 879; Tytherleigh v. Harbin, 6 


Sim. 329, 9 Eng.Ch. 329, 58 Reprint 
617. 
34. Wingfield v. Wingfield, 9 Ch.D. 


658; Burt v. Hellyar, L.R. 14 Eq. 160; 
nyares ehilps, - LR.a2ts Eaatiiee Re 
a 26 Beav. 263, 53 Reprint 


35. In re Chapman, 382 Beav. 382, 
55 Reprint 150; Loring v. Thomas, 1 
Dr.&Sm. 497, 62 Reprint 469. 


36. Matter of Thompson, 5 DeG.M. 
ee 280, 54 Eng.Ch. 223, 438 Reprint 

78. 

87. In re Smith, 7 Ch.D. 665; Lan- 
phier v. Buck, 2 Dr.&Sm. 484, 62 Re- 
print 704 [overr Humfrey v. Humfrey, 
2 Dr.&Sm. 49, 62 Reprint 540]; Har- 
court v. Harcourt, 26 N.J.Ch. 536. 


88. Haszard v. Haszard, 34 A. 150, 
19 R.I. 374; Hurry v. Hurry, L.R. 10 
Eq. 346; In re Merricks, L.R. 1 Eq. 
551; Thompson v. Clive, 23 Beav. 
282, 53 Reprint 110; Re Turner, 2 Dr. 
&Sm. 501, 62 Reprint 710; Lanphier 
v. Buck, 2 Dr.&Sm. 484, 62 Reprint 
704: Crause v. Cooper, 1 Johns.&EI 
207, 70 Reprint 723; Matter of Ben- 
nett, 3 Kay&J. 280, 69 Reprint 1114. 


39. Austin vy. Bristol, 40 Conn. 120, 
16 Am.R. 23; Jameson v. Major’s 


than those designated cannot take.*? 


Adm’r, 9 S.E. 480, 86 Va. 51, 3 L.R.A. 
[13;, Martin vi. Holeate, Lak. Hal: 
175; Burt v. Hellyar, L.R. 14 Eq. 160; 
In re Orton, L.R. 3 Eq. 375; Borker 
v. Barker, 5 De G&Sm. 7538, 64 Re- 
print 1330; Lanphier v. Buck, 2 Dr.& 
Sm. 484, 62 Reprint 704. 


40. In re Parsons’ Bstate, 242 N. 
Y. 246, 151 N.E. 441; Post v. Horning, 
43 Hun 637, 6 N.Y.St. 716; Brent v. 
Washington’s Adm’r, 18 Gratt. (59 
Va.) 526; In re Merricks, L.R. 1 Eq.: 
551; In re Battersby, [1896] 1 Ir. 600; 
Hodgson v. Smithson, 21 Beav. 354, 
52 Reprint 896 [aff 8 De G.M.&G. 604, 
57 Eng.Ch. 467, 44 Reprint 523]; Mas- 
ters v. Scales, 13 Beav. 60, 51 Reprint 
23; Matter of Pell, 3 De G.F.&J. 291, 
64 Eng.Ch. 229, 45 Reprint 890; Re 
Turned, 2 Dr.&Sm. 501, 62 Reprint 
710; Lanphier v. Buck, 2 Dr. &Sm. 484, 
62 Reprint 704; Matter of Bennett, 3 
Kay&J. 280, 69 Reprint 1114. 


[a] For example, under a gift to A 
for life and then to brothers and sis- 
ters, or such of them as shall be then 
living, and in case any shall then be 
dead, leaving a child, then to such 
child, all the children of the deceased 
brothers and sisters take whether or 
not they survive the tenant for Hfe. 
Masters v. Scales, 13 Beav. 60, 51 
Reprint 28. 


41. In re Denton, 33 N.E. 482, 137 
N.Y. 428; Rudd v. Cornell, 68 N.Y.S. 
757, 58 App.Div. 207 [aff 63 N.E. 828, 
171 N.Y. 114]; Torre v. Rubianes, 20 
Porto Rico 816. 


42. Power v. Power, 130 N.E. 313, 
296 Ill. 611; In re Watson’s Will, 186 
N.E. 787, 262 N.Y. 284; Appleton v. 
Fuller) 916" (ON: Y2S: °358's) @Anieerke ays 
Beaudry, [1920] A. C. 1010; Coulthurst 
erage 15 Beav. 421, 51 Reprint 


[fa] Rule applied.—(1) Where a 
will created a life estate with re- 
mainder over to the life tenant’s chil- 
dren or descendants of deceased chil- 
dren, but specifically excluded a par- 
ticular child of the life tenant from 
taking thereunder, the children of the 
child so excluded were not entitled to 
share in the remainder on termination 
of the life estate, since their father 
had been excluded, and they could not 
take through him. Power vy. Power, 
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[§ 1370] 6. Rights and Liabilities of Substituted 
One taking by substitution 
takes directly under the will,4? and therefore the 
gift is not subject to liens created by the first tak- 
The substituted gift is subject to the same 
benefits, equities, and conditions as the original 
cift,4® and this may be so by express provision of 


Devisees or Legatees. 


er.*4 


130 N.E. 313, 296 Ill. 611. (2) Under 
a will setting up a trust for the sur- 
viving children of one cousin and the 
surviving grandchildren of another 
surviving at the time of the testatrix’ 
death, with a direction that remainder 
on default of issue of any deceased 
life tenant be divided equally between 
said surviving children and grandchil- 
dren and the issue of any who had 
died per stirpes, the issue of grand- 
children who predeceased the testa- 
trix were not included. In re Wat- 
son’s Will, 186 N.E. 787, 262 N.Y. 284. 


43. Delaware County Trust Co. v. 
Hanby, (Del.Ch.) 165 A. 568; State 
v. Lyons, 5 Del. 196; Rand v. Smith, 


155 S.W. 1134, 153 Ky. 516; Rings v. 
Borton, 140 N.E. 515, 108 Ohio St. 
280; Graham’s Ex’rs v. Graham, 66 
Pa. 477. 


44. Weymann v. Weymann, 81 N. 
Y.S. 959, 82 App.Div. 342. 


45. U.S.—Colt v. Colt, 4 S.Ct. 553, 
111 U.S. 566, 26 L.Ed. 520. 


Cal.—In re Fair’s Estate, 37 P. 406, 
103 Cal. 342. 


Iowa.—Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299. 

N.J.—Lafoy v. Campbell, 6 A. 300, 
42 N.J.Eq. 34. 

N.Y.—Smith v. Smith, 8 N.Y.S. 724, 


55 Hun 610; Duclos v. Bener, 53 Hun 
68602 a Silv.Sup. ~31, 7) 605N.YiS.29293° 
Barker v. Crosby, 32 Barb. 184; Law- 


rence v. Lawrence, 1' Edw. 241. 


Pa.—In re Mullen’s Estate, 113 A. 
383, 270 Pa. 321; Buehler’s Appeal, 
100 Pa. 385; In re Smylie’s Estate, 3 
Pa.Dist.&Co. 486. 


R.I.—Wood v. Hammond, 17 A. 324, 
1g A198, 16 RI. 98. 


Tenn.—Vancil yv. Evans, 
340. 


46. Lamb v. Jordan, 123 N.E. 782, 
233 Mass. 385. 


47. Certainty required as to: 


Provisions creating trust see infra §§ 
1834-1840. 


Whole will see supra § 262 in 68 C.J. 


Particular description of specific 
real property see infra §§ 1407-1412. 


48. Hastings v. Bridge, (N.H.) 166 
A. 273, And see cases infra this note. 


fa] Gifts held invalid because un- 
certain.—(1) A legacy “of some little 
assistance to be given now and then,” 
where neither the time of payment 
nor the amount nor thing given is spe- 
ecified, is too uncertain to be enforced. 
Trouard’s Succession, 5 La.Ann. 390. 
(2) A bequest of ‘a few Oriental rugs 
to be selected” by a certain individual 
is void for uncertainty. Case _ v. 
Hasse, 93 A. 728, 88 N.J.Eq. 170. (3) 
Where a testator bequeathed a dwell- 
ing house subject to the right of his 
son to occupy the attic room so long 
as his circumstances should require 
it, but no particular room was desig- 
nated and no selection made during 
the long period of time that elapsed 
since the death of the testator, the be- 
quest was too uncertain to be enforce- 


4 Coldw. 
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the will.4% 


able. Bastow v. Radford, 8 New- 
foundl. 66. (4) The testatrix having 
withdrawn her deposit in a‘*certain 
bank, a bequest of the balance of the 
deposit to certain legatees failed for 
indefiniteness. In re Slater’s Hstate, 
258:2N.Y.S.5 956, 143° Mise. 829. (5) 
Where a will provided that out of the 
money to be derived from the sale of 
certain real estate certain specified 
sums were to be paid to certain nam- 
ed relatives, and that the balance was 
to be paid to a brother, and the testa- 
trix conveyed the property during her 
lifetime, the gift to the brother failed 
for indefiniteness and because unas- 
certainable. In re Miller’s Estate, 195 
Nees. p200,00 Lo, MiSey8ia er 


49. Cal.—In re Traylor’s Estate, 
Oph St 2s Ay Ga WC OEY Bn layer Nagai Glands oa ithe 
In re Wolf’s Estate, 17 P.(2d) 1052, 
128 Cal.App. 305. 


Conn.—Nelson y. Pomeroy, 29 A. 
534, 64 Conn. 257. 
Ga.—Jones v. Camak, 82 S.B. 626, 


142 Ga. 278; 
yap 


Tll.—Bimslager v. Bimslager, 154 
N.E. 135, 323 Ill. 303; Dee vy. Dee; 72 
N.E. 429, 212 Ql. 338. 


Ind.—Taylor v. Taylor, 93 N.E. 9, 
174 Ind. 670. 


La.—Allen’s Succession, 20 So. 198, 
48 La.Ann. 1036, 55 Am.S.R. 295; 
Bougere’s Succession, 28 La.Ann. 743; 
Trouard’s Succession, 5 La.Ann. 390. 


Md.—Willett v. Carroll, 13 Md. 459. 


ron ayy Binpte v. Adams, 1 Mete. 


N.Y.—Beekman y. Bonsor, 238 N.Y. 
298, 575, 80 Am.D. 269 [aff 27 Barb. 
260]; Matter of Hadden’s Will, 9 N. 
Y.S. 458, 1 Conn.Surr. 306; Matter of 
Weeks, 5 Dem.Surr. 194. 


N.C.—Ballantyne v. Turner, 59 N.C. 
224; Faribault v. Taylor, 58 N.C. 219. 


Tenn.—Weatherhead v. Sewell, 9 
Humphr. 272. 


Vt.—Maeck v. Mason, 21 Vt. 115, 52 
Am.D, 41. 


W.Va.—Cresap  v. 
527, 84 W.Va. 310. 


Wis.—In re Willey’s Estate, 80 N. 
W. 102, 105 Wis. 22. 


N.B.—Brewster v. Maritime Prov- 
inces Baptist,Convention Foreign Mis- 
sion Bd., 2 N.B.Hq. 172. 


fa] Particular words are not re- 
quisite to create a legacy or devise. 
In re Weber’s Estate, 245 P. 776, 76 
Cal.App. 723. 


[b] Selection by beneficiary.—(1) 
Although no specific property is left 
to each, a devise of the first choice of 
the testator’s houses and lots to one 
devisee, the second choice to another, 
and the remaining house and lot toa 
third is not void for uncertainty, for 
the testator has provided the means 
for making it certain. Potomac 
Lodge No. 31, I. O. O. FE. v. Miller, 84 
A. 554, 118 Md. 405. (2) A bequest of 
a “painting to be selected” is not void 
for uncertainty; where no person is 


Drane vy. Beall, 21 Ga. 


Cresap, 12 S.E. 


*By CHARLES REZNIKOFF (§§ 1371-1373). 


[§§ 1370-1371 


[§ 1371] I. Description of Property*—1. In Gen- 
eral—a. Certainty.** 
property given is essential to a valid gift by wil 
A will describing the property given so as to furnish 
the means of identifying it describes the property 
sufficiently.4® Absolute certainty is not required, 


Sufficient designation of the 
1.48 


appointed to make the selection, it is 
to be made by the legatee. Case v. 
Hasse, 93 A. 728, 83 N.J.Eq. 170. (3) 
Selection as implied where gift con- 
sists of definite portion of larger 
quantity see infra this section text 
and notes 58-61. 


[c] Amount involved.—(1) Where 
the amount of the estate which is to 
be set aside for a certain purpose can 
be approximated, the gift may be 
valid. Wordin’s Estate, 29 A. 238, 64 
Conn. 40. (2) A bequest for the mark- 
ers of certain graves, to cost not less 
than a certain sum, is not uncertain 
and indefinite, where the county court 
has jurisdiction to control the amount 
of money expended. McCartney v. Ja- 
SE Pe N.E. 557, 288 Ill. 568, 4 AL, 


[d] Description of tract of land 
(1) although general, is sufficient 
where it points with reasonable defi- 
niteness to its location. Brookens v. 
Brookens, 190 P. 754, 107 Kan. 140. 
(2) Where both ownership and loca- 
tion are given and together leave no 
doubt as to the identity of the prop- 
erty devised, the description is suffi- 
cient. Brookens vy. Brookens, 190 P. 
754, 107 Kan. 140 (“my farm in Smith 
county”). (8) Description of frac- 
tional parts of section by abbrevia- 
tions or initia] letters is a matter of 
common usage, and does not create 
any uncertainty as to the intention of 
a testator. Flynn v. Holman, 94 N.W. 
447,119 Iowa 731. (4) A devise of all 
the testator’s lands lying between the 
lands left to certain other persons, a 
small portion thereof on the west side 
of a certain road, is not so vague as 
to be void where the lands left the 
other persons are sufficiently describ- 
ed. Rumble v. Strange, 114 S.H. 881, 
154 Ga. 512. (5) Description of loca- 
tion of specific real property generally 
see infra § 1408. . 


{e] Particular descriptions held not 
objectionable for uncertainty.—(i) A 
devise to the testator’s wife of ‘‘the 
farm on which we now reside, and 
other lands in North Bloomfield town- 
ship, containing in all about two hun- 
dred and fifteen aeres, during her nat- 
ural life, and all the stock, household 
goods, furniture, provisions and all 
other goods and chattels which may 
be thereon at my decease . after 
the decease of myself and wife and 
my debts are paid. . the balance” 
to the testator’s grandson. Mateer 
v. Croft, 6 Ohio App. 13. (2) A devise 
of certain land, reserving the timber, 
directing the executor to pay the dey- 
isee a fixed amount if he sells the 
timber. In re Kulka’s Estate, (Or.) 
18 P.(2d) 1036. (3) A devise of an in- 
terest in land “now standing in the 
name of the estate of” the testatrix’ 
deceased husband refers to land pre- 
viously received from such estate, and - 
sufficiently identifies it; nor is such 
construction objectionable as conjec- 
tural or assuming an unexpressed in- 
tention. Sadler vy. Sadler, 140 A. 639, 
107 Conn, 409. (4) The ambiguity of 
the expression ‘‘my house” is resolved 
by the conceded fact that, although 
decedent did not own any house in 
fee absolutely, she was seized of an 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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since that is certain which may be made certain.®° 
If after parol proof it still remains a matter of con- 
jecture what was intended by the will, the devise or 
bequest in question will be declared void for indefi- 
niteness.5! Where a will contemplates a later mem- 
orandum and provides that a designated person shall 
have the property not given to others in such mem- 
orandum, the document not executed as required by 
statute is insufficient®? and the designated person 
takes nothing because of the incomplete designation 
of property.°* In the absence of anything to sug- 
gest the contrary, the testator must be understood as 
asserting that he is the owner of a tract which he un- 
dertakes to devise, although he does not in terms re- 
fer to it as his or employ an equivalent expression.** 


Failure to mention property given will generally 
nullify the gift.6> Although unspecified, where the 
property which the testator intended to devise may 
be sufficiently identified from the language of the 
will,®® or the missing words supplied,®? the property 
will pass to the beneficiaries. 


Where gift consists of definite ‘portion of larger 
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quantity, it is not rendered void for uncertainty be- 
cause of the failure of the testator to point out such 
portion specifically, but the devisee or legatee in 
such ease is entitled to select his portion.®® Where 
such gift, definite only as to amount, of an undesig- 
nated portion of the same larger quantity is made te 
several, it has been held too uncertain to be valid.°® 
Where the sum of such gifts is equal to the larger 
quantity from which they are taken, the beneficiaries 
are entitled to select their portions in accordance 
with the order in which they are named in the will®® 
or to take the whole undivided for partition among 
them in the proportions mentioned.®*+ 


Where two or more species of property answer 
description of will, but only one answers the deserip- 
tion technically and precisely, the other will not 
pass, although it might have passed had there been 
no other property to which the will applied better.®? 


[§ 1372] b. General and ‘Specific Descriptions— 
(1) In General. A gift by words of general deserip- 
tion, in the absence of any indication to the contrary 
in the will taken as a whole,®? is not limited by a sub- 


undivided half interest in certain real 
property and lived in the house erect- 
ed thereon with her sister, who owned 
the other undivided half interest and 
to whom such property was devised. 
In re Weiner’s Will, 248 N.Y.S. 136, 
137 Mise. 46. ‘‘House” as descriptive 
of real estate passing generally see 
infra § 1403. (5) A gift of the “libra- 
ries in my house in rooms below and 
above and all books, magazines, pa- 
pers, etc., and all articles of personal 
property in said house not herein 
otherwise disposed of; and also all 
personal property of every kind in my 
stable and buildings not heretofore 
mentioned,” Merrill v. Winchester, 113 
A. 261, 120 Me. 203. (6) A devise of 
“the residue from the proceeds of sale 
of any and all my real property.” 
Cooke v. Woman’s Medical College of 
Pennsylvania, 87 A. 131, 82 N.J.Eq. 
179. (7) A clause disposing of “‘prop- 
erty which shall be found remaining” 
at the death of the beneficiary, who 
had no right of disposal, was not 
vague and uncertain as restricted to 
property which should be found in his 
possession but included all property 
anywhere, and was equivalent to “re- 


mainder.” Burton v. Black, 30 Ga. 
638. 
50. Ga—dJones v. Camak, 82 S.E. 


626, 142 Ga. 278. 


Ind.—Tobin v. Tobin, 69 N.E. 440, 
163 Ind. 240. 


Mass.—Doherty v. O’Hearn, 101 N. 
BH. 519, 214 Mass. 290. 


Miss.—McDonald yv. Chapman, 91 
So. 861, 129 Miss. 149. . 


Tex.—Lambert v. Lambert, 
App.) 243 S.W. 623. 


Vt.—Townsend vy. Downer, 23 Vt. 
Wee : 
' W.Va.—Cresap v. 
527, 34 W.Va. 310. 


{a] Parol evidence may be resort- 
ed to to prove the testator’s inten- 
tion. Jones v. Camak, 82 S.E. 626, 
142 Ga. 278; Cruse v. Cunningham, 79 
Ind. 402; Doherty v. O’Hearn, 101 
N.E. 519, 214 Mass. 290; Townsend v. 
Downer, 23 Vt. 225. 


[b] Where testator mentioned two 
streams as boundaries and area Ge- 
vised, the missing boundary was as- 
eertainable. McDonald y. Chapman, 
91 So. 861, 129 Miss. 149. 


Evidence in aid of construction gen- 


(Civ. 


Cresap, 12 S.E. 


erally see supra §§ 1172-1189. 


51. Bimslager vy. Bimslager, 154 
N.E.. 135, 323 Ill. 303; Lambert v. 
Lambert, (Tex.Civ.App.) 243 S.W. 623; 
Townsend v. Downer, 23 Vt. 225. 


52. Requisites and validity gener- 
ally see supra §§ 223-477 in 68 C.J. 


53. Hastings v. Bridge, (N.H.) 166 
A O78: 


[a] Test for validity of subsequent 
identification.—‘‘The means so provid- 
ed should not be any act whose sole 
or chief purpose is that of comple- 

nenting the will. It should have the 
force and effect of an independent le- 
gal transaction.” 25 Columbia L. Rev. 
p 902 (article by Evans) [quot Hast- 
ings v. Bridge, (N.H.) 166 A. 273, 275]. 


{[b] Law relating to cancellation 
of items in will does not apply to 
the incomplete designation of the 
property devised, but relates solely 
to dealing with the will in @ physi- 
cal way. Hastings v. Bridge, (N.H.) 
166 A. 273. 


Statutory provisions as to revoca- 
tion by mutilation, cancellation, or 
destruction generally see supra §§ 
507-508 in 68 C.J. : 


54. Cummins v. Riordon, 115 P. 
568, 84 Kan. 791; Case v. Young, 3 
Minn. 209. 


[a] Thus, where a testator mere- 
ly refers to ‘‘the real estate” without 
describing it, the court will not as- 
sume that he intended to devise or 
refer to the real estate of another and 
will admit extrinsic evidence, if nec- 
essary, to identify the lands. Case 
v. Young, 3 Minn. 209, 215. “Real es- 
tate” as passing testator’s interest 
generally see infra § 1402. 


Presumption that tostator intends 
to devise his own property see supra 
§ 1172; and infra § 1376. 


55. In re Spahr’s Estate, 230 N.W. 
434, 210 Iowa 17; Dreyer v. Reisman, 
96 N.E. 90, 202 N.Y. 476, 36 L.R.AN.S. 
618. 

56. In re McGeehan’s Will, 193 N. 
Y.S. 856, 200 App.Div. 739. 

57. In re Stanton’s Estate, 245 N. 
Y.S. 486, 230 App.Div. 574. 

[a] Gift of “one-half of my one- 


half,’ without mentioning the sub- 
ject of gift, to a widowed daughter- 


in-law who owned the other one half 
of stock in a corporation was held to 
be a valid gift by implication of stock 
in the corporation. In re Stanton’s 
wiee ¢ 245 N.Y.S. 436, 230 App.Div. 


Supplying words generally see su- 
pra § 1140. 

58. Baumhauer v. Jones, 140 So. 
425, 224 Ala. 484; Prater v. Hughston, 
79 So. 564, 202 “Ala. 192; "Argo vy. 
Irwin-Union Trust Co., 173 N.E. 333, 
92 Ind.App. 676; Nichols v. Swickard, 
234 N.W. 846, 211 Iowa 957. Moye v. 
Moye, 58 N.C. 359. See In re Darling- 
ton’s Hstate, 137 A. 268, 289 Pa. 297 
(the bequest of “two 5% long term 
bonds of $1,000 each,” where the as- 
sets contain numerous bonds, is to 
the same effect as if the testatrix had 
expressly given such bonds corre- 
sponding to the amount and percent- 
eee med as her executors might se- 
ect). 


Selection: 
ene beneficiaries see supra § 


By: 
Devisee of real property or others 
see infra § 1413. 
Legatee of personal property s6e 
infra § 1460. 


Expressly stipulated as means of 
identifying property see supra note 
49 [b] (2). - 


59. Jones v. Camak, 82 S.E. 626, 
142 Ga. 278. 


60, 
187, 206 


In re Turner’s Will, 99 N:B. 
N.Y. 93, 41 L.R.A.N.S. 1049 
(where the testatrix, owning six 
leaseholds, devised to each of three 
sons ‘fone house” not specifically des- 
ignated, and then devised three others, 
specifically designated, to daughters). 


61. Lambert v. Lambert, (Tex.Civ. 
App.) 243 S.W. 623. 


Partition generally see Partition 47 
C.J. p 247 et seq. 


62. Booker v. Booker, 20 Ga. 786; 
Walston’s Lessee v. White, 5 Md. 297: 
Doe v. Bower, 3 B.&Ad. 453, 23 HC.L. 
203, 110 Reprint 163; Pullin v. Pullin, 
3 Bing. 47,.11 ELC.L, 32, 130 Reprint 
431; Morrell v. Fisher, 4 Exch. 591, 
154 Reprint 1350. 


63. Construction as whole see su- 
pra §§ 1153-1156. 
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sequent attempt at a particular description.*4 A 
gift by words of general description is not limited 
by a previous attempt at a particular deseription.®® 


64. Ala.—Achelis vy. Musgrove, 101 
So. 670, 212 Ala. 47. 

Del.— Knight y. Knight, 96 A. 32, 
28 Del. 570. 


Ill.—Halderman v. Halderman, 174 
N.E. 890, 342 Ill. 550; Pingrey v. Ru- 
lon, 92 N.B. 592, 246 Ill. 109. 

Iowva.—Lovett v. Westrip, 162 N.W. 
569, 179 Iowa 1104. 

Ky.—Mutual Life Ins. Co. of New 
York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 633, 170 Ky. 721]; 
wae v. Seaton, 49 S.W. 179, 20 Ky. 

1s 


La.—Burnside’s Succession, 35 La. 
Ann. 708. 

Md.—Douglas v. Blackford, 7 Md. 8. 

Mass.—Martin v. Smith, 124 Mass. 
111; Allen v. White, 97 Mass, 504, 


Mich.—Wales v. Templeton, 47 N. 
W. 238, 83 Mich. 177; Waldron v. 
Waldron, 7 N.W. 894, 45 Mich. 350. 

Mo.—Thomson v. Thomson, 21 S.W. 
1085, 1128, 115 Mo. 56. 


N.H.—Drew v. Drew, 

N.J.—Griscom v. Evens, 
Law 402, 29 Am.R. 251. 

N.C.—Jones v. Robinson, 78 N.C. 
396. 


Pa.—Risk’s Appeal, 1 A. 85, 110 Pa. 
Ee Graupner v. Koenig, 41 Pa.Co. 
483. 


28 N.H. 489. 
40 NJ. 


R.I.—McCanna vy. Hanan, 142 A. 
609, 49 R.I. 349. 
$.C.—Cheves v. Richardson, 11 S. 


C.Eg. 299. 


W.Va.—Gilbert v. McCreary, 104 S. 
Hee too) Wav. bo, 12. A. R. PL 72. 


Eng.—In re Fleetwood, 15 Ch.D. 
694; Rex v. George, 5 Ch.D. 627; 
Hodgson v. Jex, 2 Ch.D. 122. 


nt.—Smith v. Bonnisteel, 13 Grant 
on 29: Doe v. Peterson, 3 U.C.Q.B. 
O.S. 497. See McLennan v. Wishart, 
14 Grant Ch. 512 (where a testator 
commenced his will by saying that 
he disposed of tne whole of his estate 
and then gave two thousand dollars 
to one person and five hundred dollars 
to another, the former sum cannot be 
treated merely as an “imperfect 
enumeration;” “there is no case of 
that class, where a sum of money 
named in a will has been held to be 
an item of imperfect enumeration, It 
is usually some article or articles 
which the testator apprehends might 
be overlooked, or which occurs to the 
mind of the testator, which he par- 
ticularly wishes should pass, but it is 
difficult to understand a testator nam- 
ing a particular amount of money, if 
he means the whole of his property to 
pass’’). 

[a] Subsequent descrivtion by 
metes and bounds.—(1) Where the 
testatrix devised the remainder of 
her homestead farm, “as hereinafter 
described” by metes and bounds, 
which description did not cover the 
whole remainder, the whole remainder 
passed nevertheless, especially in 
view of the presumption against in- 
testacy. Kanouse y. Central R. Co. of 
New Jersey, 116 A. 488, 97 N.J.Law 
- 185 [overr in effect Kanouse v. Stock- 
bower, 21 A. 197, 48 N.J.Eq. 42 (rev 
Zon Aa dos, 29 Ni Jig. 592, 0! Nita: 
481)]. Description by metes and 
bounds as passing land generally see 
infra § 1407. Presumption against 
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intestacy generally see supra § 1147. 
(2) Where a will devises a “house 
and lot,” describing the number of 
the house and the name of the abut- 
ting street and then describing the lot 
by metes and bounds, so as not to in- 
clude all the ground, the general de- 
scription, conforming to the testator’s 
intention to give the house for com- 
fortable use, prevails over the partic- 
ular description by metes and 
bounds. Gilbert v. McCreary, 104 S. 
By, 218,050 W.Va. 565) 120A. eR a 78 
Description of realty by location gen- 
erally see infra § 1408. Wand passing 
under devise of “house” and ‘house 


and lot’ generally see infra § 1403. 


[b] Subsequent description by ref- 
erence to area.—Cundiff v. Seaton, 49 
SOV std 70 IN DOh Wey neonatal OMCs, hve 
Quattlebaum, 9 S.E. 982, 31 S.C. 606. 
Description of realty by area gener- 
ally see infra § 1409. 


[ec] Expression of opinion as to 
value.—A devise of all the testator’s 
farms on a certain river “‘to the val- 
ue of $15,000” gave such beneficiaries 
all the lands owned by the testator on 
the river; for a mere expression of 
opinion as to the value of the land 
at the time the will was executed did 
not limit the devise. Dockery’s EIix’rs 
v. Dockery, 185 S.W. 849, 170 Ky. 194. 


Td] Bequest of “all my real and 
personal estate, consisting of cloth- 
ing, jewelry, money and all the instru- 
ments, desks, office appurtenances and 
other propefty of like nature” in- 
cludes real estate and is not limited 
to chattels real, “consisting of’? sim- 
ply specifying what the personal 
estate consisted of. Sites v. Eldredge, 
ae 214, 45 N.J.Eq. 632, 14 Am.S.R. 


fe] Where testatrix devised “my 
home place, including my dwelling 
and the land lying contiguous there- 
to which I own,” “home place” includ- 
ed all of the tract occupied by the tes- 
tatrix, although cut off by railroads 
and platted but unopened streets, and 
not merely the small area inclosed by 
a fence around her dwelling house, 
the phrase following the general de- 
scription being a particular specifica- 
tion of something to be included in 
the greater tract and not restrictive. 
Achelis v. Musgrove, 101 So. 670, 212 
Ala. 47. ‘Home place’’ as passing 
ane property generally see infra § 
1403. 


{f] Devise describing land partic- 
ularly held not to be segregation of 
described realty from the remainder 
of the devise. Bowles v. Shocklee, 
(Mo.) 276 S.W. 17; 
an, 142 A. 609, 49 R.I. 349; 
McCreary, 104 S.E. 273, 
56;, 127 ATR. 2, 


{[g] Under statute providing that 
a devise of all testator’s real proper- 
ty in express terms or in any other 
terms denoting his intent to dispose 
of all his real property passes all the 
real property he was entitled to dis- 
pose of, where the testator, excepting 
the property svecifically devised in 
prior sections of his will, devised all 
his real property, describing such 
property so far as he was able to 
remember at the time, he intended 
to devise all his real property not 
specifically devised, whether or not 


McCanna v. Han- 
Gilbert v. 
87 W.Va. 


remembered and described. Rock vy. 

Zimmermann, 126 N.W. 265, 25 S.D. 

10c0y, eee Rev. Civ. Code § 
oO . 


General description as subordinate 


. eer. ee 
i 


[§ 1372 


An additional expression, designed as a qualification 
of, or vestviction upon, a preceding general deserip- 
tion, will be given its intended effect,°° 


A gift by 


to specific in case of repugnancy see 
infra § 1374. 

65. Rowland v. Mathews, 113 S.E. 
442, 153 Ga. 849 (where the testator 
devised a certain number of acres, 
“being all of said tract except” the 
tracts devised, the entire tract, ex- 
cept the tracts excepted, passed, al- 
though more than the certain number 
of acres). Devise by description of 
area generally see infra § 1409. 


66. Cal.—In re Brown’s Ustate, 6 
P.(2d) 319, 119 Cal.App. 195. 


Mich.—Wales v. Templeton, 47 N. 
W. 238, 83 Mich. 177. 


Mo.—Allison y. Hitchcock, 274 S.W. 
798, 309 Mo. 488; White v. Crawford, 
87 Mo.App. 262. 

N.H.—Drew ¥. Drew, 28 N.H. 489. 


__N.J.—Evens vy. Griscom, 42 N.J.Law 
579, 36 Am.R. 542 [aff 40 N.J.Law 
402, 29 Am.R. 251}. 


N.Y.—Benjamin vy. Welch, 26 N.Y.S. 
156, 73 Hun 371. 

N.C.—Ruffin v. Ruffin, 16 S.E. 1021, 
12, NeGu 10:2; 


R.I.—Gardner v. Knowles, 136 A. 
8838, 48 RA. 231. 
Tex.--Sailer v. Furche, (Commn. 


App.) 22. S.W.@a@)) 1065 “[rev. “(Cix: 
App.) 8 S.W.(2a) 334]. 
ieee ee re Brocket, [1908] 1 Ch. 


Ont.—Re Fletcher, 31 Ont.L. 633, 6 
Ont.W.N. 2385, 582. 


[a] “Cohsisting of” distinguished 
from “including.”—Where a bequest 
is subsequently qualified by an inven- 
tory of property bequeathed with the 
heading ‘consisting of,” it determines 
the extent of the bequest, whereas, a 
similar provision, followed by “in- 
cluding” would not impliedly exclude 
items not mentioned. Baker vy. Sol- 
tau, 118 A. 682, 94 N.J.Eq. 544 [aff 119 
A, 924, 94 N.J.Eq. 544] (holding that a 
devise of “my one-half undivided in- 
terest) ini the’ firm: ofeSoveéoue, seen 
consisting store fixtures produce and 
supplies on hand, horse and wagon,” 
was intended to read “consisting of,” 
and restricted the interest bequeathed 
to the specific items mentioned, ex- 
cluding the devisor’s interest in the 
firm bank account). See Consist 12 


C.J. p 528 text anu nate 52. “Includ-— 
ing” defined see Include § 3. 
[b] Subsequent description by 


metes and bounds.—In re Brown’s Es- 
tate, 6 P.(2d) 319, 119 Cal.App. 195; 
Wales v. Templeton, 47 N.W. 238, 83 
Mich. 177. Description by metes and 
bounds as passing land generally see 
infra'§ 1407. Land passing under de- 
vise of “house” or like word general- 
ly see infra § 1403. 


[e? Subsequent description of real- 
ty bv location—wWebber v. Stanley, 
16 C.BIN.S. 698; 111. EVCor 698) 143 
Reprint 1301. Description by loca- 
tion as passing land generally see in- 
fra § 1408. 


[d] Where testator leaves “the 
balance” to B, but describes only one 
parcel of three purchased, having de- 
vised one to A, such specification is 
the definition of “balance”? and con- 
trols it. Re Fletcher, 31 Ont.L. 633, 
6 Ont.W.N. 235, 582. 


fe] In codicil devising “so much 
of my real property given to my 
brothers and sister UOng loadsa 
my wood lot,” “so much” indicates an 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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words of general deseription is not enlarged by a sub- 
sequent attempt at a particular description.®? 
gift by words of particular description is not en- 
larged by an additional attempt at a general descrip- 
The effect of general words may be cut down 
by other gifts of a part of that generally described.®° 


[§ 1373] (2) General Words Coupled with Enu- 
Where an expression of more general 
description precedes or follows the enumeration of 
certain things, the general description is commonly 
understood to cover only things of a like kind with 
those enumerated,"! unless the intention of the tes- 
tator is manifested to the contrary,’ as where such 


tion.®$ 


meration.7° 


intention to devise some portion but 
not all, and “my wood lot’ describes 
such portion. Gardner vy. Knowles, 
136 A. 883, 48 RI. 231. 


67. Fulenwider v. Birmingham 
Trust & Savings Co., 130 So. 801, 222 
Ala. 95, 72 A.L.R. 702 (where the will 
gave his brother the interest of the 
testator “in all property owned joint- 
ly by us at the time of my death,” 
including “my interest in the estate 
of my father and those parcels of 
land and business interests owned 
jointly or in partnership by my said 
brother and me, and/or others,’ the 
gift did not include property in which 
the testator and others were jointly 
interested but not the testator jointly 
with his brother). 


68. See cases infra this note. 


[a] Area held to be merely general 
description.—Where a will disposed 
of certain quarter quarters of a tract, 
the whole of which was owned by the 
testator, a reference to such quarter 
quarters as containing a certain num- 
ber of acres does not justify an infer- 
ence that the testator intended to pass 
anything except the quarter quarters 
described. WHinnen v. Artz, 163 P. 141, 
99 Kan. 579. Devise by gescrp Eon of 
area generally see infra § 1409. 


[b] “Said lot being all the land I 
own. in Mississippi, and is legally de- 
scribed as follows” did not include a 
second lot some distance away, which 
was not described in the will. Keeley 
v. Adams, 115 So. 344, 149 Miss. 201. 


69. Henderson v. Merritt, 41 N.Y. 
S. 885, 10 App.Div. 397; Teese v. Kyle, 
81 S.E. 523, 96 Va. 887; Price v. Cole’s 
Ex’x, 2 S.E: 200, 88 Va. 343; Smith v. 
Davis, 85 L.J.Ch. 874; Hutchinson v. 
Rough, 40 L.T.Rep.N.S. 289. 


70. In descriptions applicable to 
personal property see passim infra §§ 
1430-1464. 

71. Ark.—Webb v. Webb, 163 S.W. 
1167, 111 Ark. 54. 


Hawaii.—In re Deering’s Estate, 29 
Hawaii 854. 


Ky.—Bond vy. Martin’s Adm’r, 76 §. 
Wi S2Oy fo kya. 00:9. 


Me.—Andrews v. Schoppe, 24 A. 805, 
84 Me. 170. 


Mass.—Dole v. Johnson, 3 Allen 
4. 

Mich.—Stender v. Stender, 148 N.W. 
255, 181 Mich. 648. 


N.H.—Bills v. Putnam, 15 A. 138, 
Sy lee 554; Ladd v. Harvey, 21 N.H. 
514. 

N.Y.—Matter of Robinson, 96 N.E. 
925, 203 N.Y. 380, 87 L.R.A.N.S. 1023; 
Newell vi. Toles: 17 “Hun: 765 In “re 
Jones’ Estate, 218 N.Y.S. 380, 128 
Misc. 244; Ludwig v. Bungart, 67 N. 
Ves Li (arose Misc dis 


N.C.—Capehart v. Burrus, 29 S.E. 
97, 122 N.C. 119, 42 L. RIA. 152; Eras- 
er v. Alexander, 17 N.C. 348. 


mentioned, 
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Pa.—In re Parry’s Estate, 41 A. 448, 
188 Pa. 33, 49 L.R.A. 444, 68 Am.S.R. 
ett Griffith’s Estate, 1 Lack.Leg.N. 


R.I.—Richmond v. Rhode Island 
Hospital Trust Co., 125 A. 228, 46 
ie 113; Tefft v. Tillinghast, 7 R.I. 


S.C.—Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. 


Vt.—Peaslee v. Fletcher’s Estate, 
14 A. 1, 6 Am:S.R. 103, 60 Vt. 188. 


Wis.—Gallagher v. McKeague, 103 
ame 233, 125 Wis. 116, 110 Am.S.R. 


Eng.—Manton v. Tabois, 30 Ch.D. 
92; Re Hammersley, 81 L.T.Rep.N.S. 
150; Parker v. Marchant, 1 Y.&Coll. 
290, 20 Eng.Ch. 290, 62 Reprint 893; 
In re Layard, 85 L.J.Ch. 505 [appeal 
withdrawn 33 T.L.R. 261]. 


cea some nA LES v. Boomer, 15 Grant 


[a] Presumption (1) is that the 
testator had only things of like kind 
in mind with those specifically enum- 
erated. Crosby v. Cornforth, 90 A. 
981, 112 Me. 109; Stender v. Stender, 
148 N.W. 255, 181 Mich. 648; In re 
Thompson’s Hstate, 213 N.Y.S. 422, 
126 Mise. 99 [mod on other grounds 
sub nom. In re Gardner, 217 N.Y.S. 
865, 218 App.Div. 130]; Richmond v. 
Rhode Island Hospital Trust Co., 125 
A. 228, 46 R.I. 118. (2) Such pre- 
sumption must prevail when support- 
ed by the_ testator’s intention. 
Creamer v. Harris, 106 N.E. 967, 90 
Ohio St. 160, L.R.A.1915C 6538, Ann. 
Cas.1916C 1137. 


72. Hawaii—Matter of Noholoa, 
18 Hawaii 265. 


Ill.—Strickland v. 
N.E. 592, 271 Ill. 614. 


N.J.—Tzeses v. Tenez Const. Co., 
128 A. 388, 97 N.J.Eq. 501. 


N.Y.—In re Gardner, 217 N.Y.S. 865, 
218 App.Div. 130 [mod sub nom. In 
re Thompson’s Estate, 213 N.Y.S. 422. 
126 Misc. 99, aff 157 N.E. 859, 245 
N.Y. 565, reare den 157 N.E. 883, 245 
N.Y. 620]; Hacker v. Hacker, 138 N. 
WV.S. 194,153’ App. Div. 275. 


Pa.—Walton vy. Spaulding, 9 Pa. 
Dist. 383; Golz’s Est., 8 Pa.Dist. 647, 
23 Pa.Co. 249. 


Wash.—In re Lotzgesell’s Estate, 
113 P. 1105, 62 Wash. 352. 


See infra text and notes 73-75. 


[a] General rule is merely rule of 
presumption that yields to the testa- 
tor’s intent as gathered from the 
whole instrument. Hacker v. Hack- 
er, 138 N.Y.S. 194, 153 -App.Div. 270 
[rev 133 N.Y.S. 266, 75 Misc. 380]. 

[b] Where enumeration of partic- 
ulars “seems to lead up to a sweepirg 
general term which is added by way 
of embracing whatever remains un- 
and the whole effect is 


Strickland, 111 
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general expression occurs in a residuary clause,’* in 
a will that does not contain a residuary disposition,” * 
or where such general expression occurs in a general. 
bequest of the testator’s estate.”° 


“Et cetera” only passes things of like kind with 
those enumerated.?® 


[§ 1374] c. Repugnant and Conflicting Descrip- 
Where there are two descriptions of the 
property which are apparently repugnant, every ecf- 
fort should be made by the court to reconcile them, 
in order that effect may thereby be given to each.’* 
If this is impossible, that may be rejected which 
seems subordinate,*® or is more general,®° or more 


that of a residuary bequest, courts at 
the present day decline to be ham- 
pered by any rule which would sacri- 
fice the testator’s true meaning out of 
undue regard for the association of 
words of limited scope with broad 
generic. terms.’ Tzeses v. Tene 
Const. Co., 128 A. 388, 389, 97 N.J.Ea. 
501 (“clothes, money, jewelry, in fact 
all I have’). 


{c] Rule not applied where testa- 
tor did not contemplate intestecy.— 
Golz’s Hst., 8 Pa.Dist. 647, 23 Pa.Co. 
249; In re Lotzgesell’s Estate, 113 P. 
1105, 62 Wash. 352. 


Construction against intestacy gen- 
erally see supra § 1147. 


73. Creamer yv. Harris, 106 N.E\ 
967, 90 Ohio St. 160, L.R.A.1915C 653, 
Ann.Cas.1916C 1137 (presumption ap- 
plies especially to clauseg not resid- 
uary). See supra note 72 [b]. 


General words coupled with enum- 
See in residuary clause see infra 
5s 


74. Matter of Thompson, 111 N.F. 
762, 217 N.Y. 111 [rearg den 112 N.E. 
1078, 217 N.Y. 665]. See supra note ~ 
ae hede 

75. Matter of 
954, 124 N.Y. 388. 


76, In re McGlathery’s Estate, 166 
A. 886, 311 Pa. 351;*‘Barnaby v. Tas- 
sell, L.R. 11 Eq. 363; Newman vy. New- 
man, 26 Beav. 220, 53 Reprint 881; 
Martin v. Welstead, 18 L.J.Ch. 1. 


[a] “Real estate is entirely too 
heavy a load to be carried by a be-. 
quest of the symbol ‘&’ following the 
enumeration of household goods, 
wearing apparel, and jewelry.” Fleck 
v.. Harmstad, 155 A. 875,-878, 304. Pa. 
302, 77 A.L.R. 874. 


Ejusdem generis rule as 2pplicable 
see Et Cetera or Et Cetera 21 C.J. Pp 
1255 text and notes 38-47. 


77. Repugnancy in general seco 
supra §§ 1157, 1158. 


78. Dee v. Dee, 72.N.E. 429, 212 Tl. ’ 
338; Evens v. Griscom, 42 N.J.Law 
579, 86 Am.R. 542; Owen v. Owen, 
45 N.C. 121; Wootton vy. Redd’s Ex’r, 
12 Gratt. (53 Va.) 196. 


79. Ga.—Rowland v. Mathews, 113 
S.E. 442, 153 Ga. 849. 


Ill.—Brown v. Ray, 
aif TONE SOP 
AM 


Md.—Henning v. Varner, 34 Md 
102; Benson’s Lessee v. Musseter, 7 
Harr.&J. 208. 


Mich.—Wales v. Templeton, 47 N. 
W. 238, 83 Mich. 177. 

N.J.—Evens vy. Griscom, 42 N.J.Law 
579, 86 Am.R. 542. 


Newfoundl.—Bastow v. Radford, 8 
Newfoundl. 66. 


&0. Cox v. Hale, 114 So. 465, 466, 
217 Ala. 46; Dee v. Dee, 72 N.E. 429, 


Reynolds, 26 N.E. 


145 N.E. 676, 
Emmert v. Hays, 89 Ill. 


*Bpy HAROLD J. GILBERT (S$ 1374-1375). 
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liable to mistake.§1 


prevail over the earlier. 


212 Ill. 338; Gesaman v. Minton, 132 
N.E. 654, 77 Ind. App. 407; Price v. 
Cole’s EXx’x, 2 S.BH. 200, 83 Va. 343. 


“A specific devise of clearly defined 
property is not to be defeated and 
stricken from the will by general 
terms of description in a later devise.” 
Cox v. Hale, supra. 


{a] Thus a devise of all the tes- 
tator’s realty to his wife and children 
was held residuary in character and 
did not defeat a prior specific devise 
to a daughter by a former marriage. 
Cox v. Hale, 114 So. 465, 217 Ala. 46. 


81. Cummins v. Riordon, 115 P. 
568, 569, 84 Kan. 791; Tewksbury v. 
French, 6 N.W. 218, 44 Mich. 100; 
Redding vy. Allen, 56 N.C. 358. 


“The case is merely one of repug- 
nant calls, and the rule of reason and 
authority is to follow that call in 
which there is least likelihood of a 
mistake having occurred, and which 
was likely to have engaged the closest 
attention of the testator.” Cummins 
NV. Riordon, supra. 


gs2. Ala.—Gurley v. 
So. 324, 200 Ala. 408. 


Ind.—Critchell v. 
539. 

Ky.—Jones’ Ex’r y. Tutt’s Heirs, 6 
J.J.Marsh. 379. 


N.J.—Matter of Donner’s Px’rs, 55 
A. 1104, 65 N.J.Eq. 691. 


N.Y.—wWeiler v. O’Brien, 23 N.Y.S. 
366. 


Va.—Price v. Cole’s Ex’x, 2 S.E. 200, 
83 Va. 343. 


Ont.—MecMillan v. 
Ont. 627. 


[a] Reason for rule-——The will of 
the testator is ambulatory even to the 
time of his death, and a later will 
ecountermands the first. Matter of 
Donner’s Ex’rs, 55 A. 1104, 65 N.J.Eq. 
691. 

83. Blakeslee v. Pardee, 56 A. 503, 
76 Conn. 263; In re Newcomb’s Will, 
67 N.W. 587, 98 Iowa 175; Holley v. 
Larrabee, 28 Vt. 274. 


84, Matter of Donner’s Fix’rs, 55 A. 
1104, 65 N.J.Eq. 691. 

85. See supra text and note 80. 

86. Gilbert v. McCreary, 104 S.E. 
237, 87 W.Va. 56, 12 A.L.R. 1172. 

87, Miller y. Johnston, 91S. E. 593, 
173 N.C. 62. 

88. Evidence of mistake see supra 
§§ 1186-1188. 


89, Williams v. Williams, 59 N.E. 
966, 189 Ill. 500; Portland Trust Co. 
v. Beatie, 52 P. 89, 32 Or. 305. 


fa] Absence of general descrip- 
tion.— Where the will is absolutely 


Bushnell, 76 


Brown, 72 Ind. 


McMillan, 30 


On failure of other means of 
ascertaining the testator’s intention, the later pro- 
vision, ®? especially if contained in a codicil,®? will 
This doctrine, however, is 
never to be applied so as to avoid and make nugatory 
a plainly expressed disposition of property, until, 
after an examination of the whole instrument, it fully 
appears that such disposition is clearly repugnant 
to a succeeding disposition thereof.®4 
dinarily a particular description prevails over a gen- 
eral one, in case of inconsistency between them,®> 
it does not do so if the general description harmo- 
nizes with the testator’s manifest intention and the 
other does not.** The addition of a further descrip- 
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Although or- 


devoid of any general description, and 
does not, by its own terms, indicate 
an intention to dispose only of land 
owned by the testator, the court can- 
not insert words in the will to express 
that intention and thereby: make the 
will certain. In re Lynch’s Estate, 75 
PB. 1086, 142 Cal. 373; In re Carvill, 6 
Sask.L. 146. 


[b] Rule applied.—The latent am- 
biguity created by a devise of “forty 
acres of land, the same being the 
northeast forty of section 22,” and 
the fact that the testator owned noth- 
ing in the northeast quarter of such 
section, cannot be cured by giving the 
devisee three tracts owned by the 
testator in other parts of the section, 
embracing between forty and forty- 
one acres. Williams v. Williams, 59 
N.E. 966, 189 Ill. 500. 


90. Armstrong v. Armstrong, 158 
INGEN S56, S21 Tile Sb Stevenson Vi. 
Stevenson, 121 N.E. 202, 285 Ill. 486; 
Graves v. Rose, 92 N.E. 601, 246 Ill. 
76, 30 L.R.A.N.S. 303; Williams v. 
Williams, 59 N.E. 966, 139) TIL" 500% 
Bingel v. Volz, 31 N.E. 13 142 Ill. 214, 
34 Am.S.R. 64, 16 L.R.A. 321 and note. 


[a] Rule applied.—That the tes- 
tator in one paragraph specifically 
devises property that he does not own 
will not justify the courts in taking 
an equivalent amount from a definite 
bequest to another, or in conclusion 
that he intended his valid and definite 
bequest should be set aside. In re 
Kahoutek’s Estate, 166 N.W. 816, 39 
N.D. 215. 


91. Cal.—In re Iynch’s Estate, 75 
P, 1086, 142 Cal. 373. 


Fla.—Perkins v. O’Donald, 82 So. 
401, 406, 77 Fla. 710, 727. 


Ill.— Clancy y. Clancy, 95 N.E. 141, 
250 Ill. 297. 


Ohio.—Gillis v. Long, 8 Ohio N.P. 
N.S. 1. 


N.W.Terr.—Re Campbell, 7 Terr.L. 
214, 


“A will may be construed so as to 
effectuate the testator’s lawful intent 
as expressed in the will; and where 
errors that are made in particularly 
describing the subject of a devise are 
corrected, explained, or rendered im- 
material by other words contained in 
the will that sufficiently identify the 
subject of the devise, the errors made 
in particularly describing the subject 
devised may be disregarded, and the 
devisee will take the property of the 
testator shown by the will‘to have 
been intended as a devise. But where 
errors of description are not explained 
or corrected, or rendered immaterial, 
or an intent to devise property of the 
testator does not appear by other lan- 
guage contained in the will after dis- 
regarding the particular description, 


[§§ 1374-1375 


tion will not be permitted to defeat a full and perfect 
description which fully identifies and ascertains the 
property devised.§7 


[§ 1375] d. Erroneous 
words cannot be added to a will,®® nor can the will be 
reformed,®° to correct a misdescription of property, 
if there is a misdescription of the subject of a de- 
vise, and if, after striking out that portion of the 
deseription which is false, enough of the description 
remains,®+ when read in the light of the circumstane- 
es surrounding the testator at the time the will was 
executed, to identify the property he intended to 
convey, the remaining portion of the description may 
be so read, and the testator’s purpose given effect ;°? 


Descriptions.®® While 


the devise will fail if the subject de- 
scribed be not the property of the 


testator.” Perkins Vv. O’Donald, 
supra, 
[a] Description held insufficient. 


A claim of title to east half of lot 


1, block 21, is not supported by a 
devise of the “east half of lot 1, 
block 22, with the house thereon, 


. . to have and to hold the said 
described house and lot.” Perkins v. 
O’Donald, 82 So. 401, 77 Fla. 710, 727. 


92. U.S.—Patch v. White, 6 S.Ct. 
617, 117 U.S. 210, 29 L.Ed. 860. 


Ark.—Eagle v. Oldham, 174 S.W. 
1176, 116 Ark... 565. 


Cal.—In re Lynch’s Estate, 
1086, 142 Cal. 373. 


Fla.—Albury v. Albury, 58 So. 190, 
63 Fla. 329. See Perkins v. O’Donald, 
82 So. 401, 77 Fla. 710, 727 (dictum). 


Ill.—Stevens v. Felman, 170 N.E. 
243, 338 Ill. 391; Armstrong v. Arm- 
strong, 158 N.E. 356, 327 Ill. 85; Bims- 
lager v. Bimslager, 154 N.B. 135, 323 
Ill. 303; Leininger v. Reichle, 148 
N.E. 384, 317 Ill. 625; Stevenson v. 
Stevenson, 121 N.H. 202, 285 Ill. 486; 
Alford v. Bennett, 117 N.E. 89, 279 
Ill. 375; Lawrence v. Lawrence, 99 N. 
E. 675, 255 Ill. 365; Gano v. Gano, 
88 N.E. 146, 239 Ill. 539, 22 L.R.A.N.S. 
450; Felkel v. O’Brien, 83 N.E. 170, 
231 Ill. 329; Douglas v. Bolinger, 81 
N.E. 787, 228 Ill. 23, 119 Am.S.R. 409; 
Vestal v. Garrett, 64 N.B. 345, 197 Ill. 
398; Decker v. Decker, 12 N.E. 750, 
121 Ill. 341. 


Ind.—Taylor v. Taylor, 93 N.E. 9, 
174 Ind. 670. 


Iowa.—Hoefling vy. Borsen, 180 N. 


ogee 


W. 750, 190 Iowa 645; BEckford v. 
FEekford, 53 N.W. 345; Christy v. 
Badger, 34 N.W. 427, 72 Iowa 581. 


Md.—Scarlett v. Montell, 51 A. 1051, 
95 Md. 148; Creswell’s Lessee v. Law- 
son, 7 Gill & J. 227. 


Minn.—McGovern v. McGovern, 77 
pws 970, 75 Minn. 314, 74 Am.S.R. 


Miss.—Chrisman v. Magee, 
49, 901, 108 Miss. 550 [cit Cye]. 


Mo.—Wiechert v. Wiechert, 294 S. 
W. 721, 317 Mo. 118; McMahan v. 
Hubbard, 118 S.W. 481, 217 Mo. 624; 
Gaines v. Fender, 57 Mo. 342. 


N.H.—Winkley v. Kaime, 
pte 


67 So. 


32° N.H. 
Bet i v. Copp, 20 N.H. 492. 


Now. 373. 


N.Y.—In re Walsh’s Estate, 240 N. 
Y.S. 839, 185 Misc, 588; Sharp v. 
Dimmick, 4 Lans. 496; Woods vy. 
Moore, 6 N.Y.Super. 579: Jackson v. 


Clark, 7 Johns. 217. 
N.C.—Peebles v. 


Graham, 39 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1875] . 


or, if the mistake is obvious, the court may correct 
Thus, where the will describes land the testa- 
tor does not own, land which the testator does own 
and which nearly fits the description may pass if, on 
rejection of the error, the land he does own may be 


it. & 
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grant. 


seribed.?? 


identified.°* Where there are two descriptions giv- 


en in the will of the property to pass thereby, one of 
which is correct and the other incorrect, the incorrect 
description may be rejected as surplusage.°*> A mere 
inaccurate statement as to the location of the prop- 
erty intended to be devised,°®® or of its boundaries,?? 
or of the number of acres contained therein,®® will 
not limit or restrict an otherwise definite and certain 


25, 128 N.C. 222, 


Ohio.—Ashworth v. Carleton, 12 
Ohio St. 381; Hull v. Hull, 16 Ohio 
Cir.Ct. 688, 9 Ohio Cir.Dec. 19. 


Or.—Portland Trust Co. v. Beatie, 
52 P..89, 32 Or. 305. 


Utah.—In re Johnson’s Estate, 228 
P. 748, 64 Utah 114. 


Va.—Wootton v. Redd’s Ex’r, 
Gratt. (53 Va.) 196. 


Eng.—Norman v. Norman, [1919] 1 
Chi 290%> SIn-re,;Mayels PLOTS 2 \Ch: 
488; Re Rowe, 77 L.T.Rep.N.S. 475; 
Mosse v. Cranfield, [1895] 1 Ir. 80; 
Richards v. Patteson, 15 Sim. 501, 38 
Eng.Ch. 501, 60 Reprint 713; Selwood 
v. Mildmay, 3 Ves.Jr. 306, 30 Reprint 
1025. 

[a] “My property.”—(1) Lt) eis 
only where the testator shows by the 
language of the will itself that he in- 
tended to dispose of his real estate or 
all of his real estate by the use there- 
in of such words as “my real estate,” 
or “all my land,” or their equivalent, 
that a court will read such words in- 
to the will as part of the description, 
Stevenson v. Stevenson, 121 N.E. 202, 
285 Ill. 486. (2) Thus, where the tes- 
tator devised land, describing some 
land that was not his own, and omit- 
ting some of his own land, the words 
“my property,” together with other 
language of the will, were construed 
to show the testator’s intent to dis- 
pose of his own land, and that he 
thought he was disposing of it, so as 
to warrant correction of erroneous de- 
scriptions. Johnston v. Gastman, 126 
N.E. 172, 291 Ill. 516. 

Admissibility of evidence in aid of 
construction in case of misdescription 
of property see supra § 1188. 


93. In re Northen, 28 Ch.D. 153. 


94. Ark.—Eagle v. Oldham, 174 S. 
W. 1176, 116 Ark. 565. 


Ill.— Gano v. Gano, 88 N.H. 146, 239 
Tll. 539, 22 L.R.A.N.S. 450; Peterson 
v. Jackson, 63 N.E. 643, 196 Ill. 40; 
Huffman v. Young, 49 N.E. 570, 170 
Ill. 290;, Godfrey v. Wingert, 110 Ill. 
App. 568.- + 

Mass.—Read vy. Clarke, 109 Mass. 
82. See American Bible Soc. v. Pratt, 
9 Allen 109 (where bequest of money 
in the ‘Dedham bank” which did exist 
was not controlled by evidence that 
the testator deposited only in the 
Dedham savings bank). 


Minn.—In re Pope’s Estate, 97 N. 
W. 1046, 91 Minn. 299. 
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Miss.—Countiss v. King, 115 So. 
109, 149 Miss. 70. 
Pa.—Morgan v. Russo, 34 Pittsb. 


Leg.J.N.S. 382. 

Wis.—In re Boeck’s Estate, 152 N. 
Ww. 155, 160 Wis. 577, L.R.A.1915E 
1008. 

Eng.—Tann v. 
412. 


Tann, 2 New Rep. 


ed.? 
Alta.—Re Cust, 3 Alta.L. 35. 
Ont.—Smith vy. Smith, 22 Ont.L. 


127, 17 Ont.W.R. 251, 2 Ont.W.N. 179; 
Re Clement, 22 Ont.L. 121, 17 Ont.W. 
Re wll 0,72. Ont WIN. 127; seickey Vv. 
Hickey, 20 Ont. 371; Wright v. Col- 
lings, 16 Ont. 182; Nicholson v. Burk- 
holder, 21 U.C.Q.B. 108. 


Sask.—Re Zurowski, [1928] 1 Dom. 
Tr Re 8S Us 


See O’Conner v. McCabe, 176 N.W. 
43, 42 S.D. 506 (dictum to effect that 
a mistake in a will as to the land 
covered by a devise may be corrected 
at suit of the devisee after the testa- 
tor’s death, although the transfer by 
the will is voluntary). 


fa] Partnership property.—Where 
it was the intent of a testator to give 
to his copartner his entire share of all 
the partnership assets on certain con- 
ditions, his interest in a stable and 
land on which it stood belonging to 
the partnership passes to the devisee, 
although the will erroneously and in- 
advertently described such land as 
the individual property of the testa- 


tor. Huard v. Hegarty, 119 A. 609, 122 
Me. 206. 
{b] Lot or section number.—(1) 


An erroneous description by section 
or portion of section or lot number 
may be rejected and the general de- 
scription relied on. Daniel v. Crusen- 
bury; 116 N.E. 8338, 279 Ill. 367; Pate 
v. Bushong, 69 N.E. 291, 161 Ind. 
533, 100 Am.S.R. 287, 63 L.R.A. 593; 
Rook v. Wilson, 41 N.E. 311, 142 Ind. 
24, 51 Am.S.R. 163; Priest v. Lackey, 
39 N.E. 54, 140 Ind. 399; Stewart v. 
Stewart, 65 N.W. 976, 96 Iowa 620; 
Eckford v. Eckford, 58 N.W. 10938, 91 
Iowa 54, 26 L.R.A. 370; Severson v. 
Severson, 27 N.W. 811, 68 Iowa 656; 
Zirkle v. Leonard, 60 P. 318, 61 Kan. 
636;.. Butler. v. Minneapolis First 
Presb. Church, 7 N.W. 363, 27 Minn. 
355; Countiss v. King, 115 So. 109, 
149 Miss. 70; Methodist Episcopal 
Church South v. May, 99 S.W. 1093, 
201 Mo. 860; Gallagher v. Quinlan, 
41 N.Y.S..874, 10 App.Div. 402; Govin 
v. Metz, 29-N.Y.S. 988, 79 Hun 461; 
Merrick v. Merrick, 37 Ohio St. 126, 
41 Am.R. 493;. Moreland v. Brady, 8 
Or. 303; 84 Am.R. 581; Hanley v. 
Kraftcezyk, 96 N.W. 820, 119 Wis. 352, 
9 Prob.Rep.Ann. 581; Doyle v. Nagle, 
24 Ont.A. 162; Wright v. Collings, 16 
Ont. 182; Lowry v. Grant, 7 U.C.Q.B. 
(Ont:)). 12/5. (2) Thus, where the 
property devised was described in the 
will as lots 1 and 2, in block 187, of 
the city of Portland, and the testator 
did not own lots 1 and 2, in such 
block, but did own lots 2 and 4 there- 
in, it was held that the erroneous part 
of the description might be rejected, 
and that the remainder was sufficient 
to identify the property intended to 
be devised with reasonable certainty. 
Moreland v. Brady, supra. (3) How- 
ever, where the false township, lot, 
or range number is discarded and 
there is nothing to identify the prop- 
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A devise of land by a description which in- 
cludes land which the testator did not own has been 
held not to be void, but entitled the devisee to all 
the land owned by the testator within the tract de- 


Personalty. The general rules as to erroneous 
description of real estate apply to personalty.? 
Where the intention respecting the identity of the 
property from which legacies are to be paid or of 
which they are to consist is reasonably apparent, 
slight inaccuracies of description will be disregard- 
An erroneous valuation of personalty which 


erty to pass, the devise fails. Rivard 
v. Rivard, 121 N.E. 212, 285 Ill. 564; 
Stevenson v. Stevenson, 121 N.E. 202, 
285 Ill. 486. . 


95. McGovern vy. McGovern, 108 N. 
EH. 1024, 268 11.135. 


96. Lockhart v. Lyons, 297 S.W. 
1018, 174 Ark. 703; White v. White, 
150 S.W. 388, 150 Ky. 283 [overr 151 
S.W. 1, 151 Ky. 96]; Portland Trust 
Co. v: Beatie, 152) BP. 989, S28 On 305s 
Merl v. Macomber, 93 A. 642, 37 R. 


[a] Direction for payment — of 
mortgage. — Where a provision for 
payment of a mortgage was correct 
as to two elements of the description 
and in error as to the other, the street 
name was held to describe the mort- 
gaged property, the error of the testa- 
tor or his draftsmen being clerical. 
In re People’s Trust Co., 174 N.Y.S. 
889, 106 Misc. 609. 


97. Ky.—Kenny’s Heirs v. K 
3 Litt. 302) s bese 


La.—Brown v. Frantum, 6 La. 39. 


N.Y.—Benjamin v. Welch, 26 N.Y. 
S; 156,73 Hun svc 


Ohio.—Banning y. Banning, 12 Ohio 
St. 437. 


Va.—Wootton v. Redd’s Ex’r, 
Gratt. (53 Va.) 196. 


98. Stevenson yv. Stevenson, 121 N. 
E. 202, 285 Ill. 486; Bishop v. Morgan, 
82. Ill. 351, 25° Am.R.. 327; “Lyon: v; 
Lyon, 2 S.B. 41, 96 N.C. 439; Jones v. 
Robinson, 78 N.C. 396; Portland Trust 
Co. v. Beatie, 52 P. 89; 32 Or. 305: 
Cheves v. Richardson, 11 S.C.Eq. 299: 


99. Bradley v. Rees, 113 Ill. f 
55 Am.R. 422. ie 


1. Hertford v. 
727, 185 Ind. 218. 


{a] Bank stock.—Where the testa- 
tor bequeathed to his wife twenty 
shares of bank stock while at his 
death he owned only twelve, the wife 
must have twenty shares or the equiv- 
alent in value. Lyons v. Lyons, 224 
EB. 772) [aff 233 F. 744, 147 C.C.A. 510]. 


2. Cal.—In re. ‘Heins’,* Estate; 
(App.) 22 P.(2d) 549. 


Conn.—Appeal of Scully, 98 A. 350, 
91 Conn. 45, Ann.Cas.1917E 407. 


Ind.—Hertford v. Harned, 113 N.E. 
727, 185 Ind. 213. 


Kan.—Taylor v. Hull, 245 P. 1026, 
121 Ken. 102. 


N.Y.—In re Blasius’ Will, 236 N.Y. 
S. 888, 134 Misc. 753; In re Prentice’s 
Estate, 236 N.Y.S. 239, 1384 Misc. 348. 


Eng.—In re Price, [1932] 2 Ch. 54, 


[a]| Rule applied.—(1) A bequest 
of nine thousand dollars in “war 
bonds of the following description” is 
not defeated because of an inaccura- 
cy in the description. Taylor v. Hull, 
245 P. 1026, 121 Kan. 102. (2) A be- 
quest of “all my ten fthousand dol- 


12 


Harned, 113 N.E. 
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was used by the testator as mere additional descrip- 


tion has been disregarded. 


[§ 1376] e. Interest of Testator.*4 
ed that a testator intended to dispose only of prop- 
erty which he owned,® unless the language of the 
will or the circumstances of the case as shown by 
proper evidence indicate otherwise.* Where the tes- 
tator had only a partial interest in the property de- 
vised, the presumption is that he undertook to dis- 
pose of that which he might properly devise and no 


more." 


[§ 1377] f. Source or Mode of Acquisition of 


lars Liberty Bonds,” where deceased 
owned none of such denomination, but 
did own twenty, of one thousand dol- 
lars each, was a specific gift of. ten 
thousand dollars par value of the lib- 
erty bonds so owned. In re Brown’s 
state, 193 N.Y.S. 234, 118 Misc. 300. 


{b] Obvious mistake of testator 
dn describing subject matter will not 
Gefeat his ascertained intent. Sad- 
der v. Sadler, 140 A. 639, 107 Conn. 409. 


[c] Corporate stock.—An errone- 
ous description of corporate stock 
may be rectified. Lindgren v. Lind- 
gren, 9 Beav. 358, 50 Reprint 381. 


3 Hertford v. Harned, 113 N.H. 
127, 185 Ind. 213. 


{a] Rule applied.—In a devise to 
H of “my bank stock amounting to 
$1,000,” the value was_ descriptive 
matter not conclusively limiting the 
devise to that sum, where, in fact, 
the testator owned stock in excess 
thereof, and made no other disposition 
Save by residuary clause. Hertford 
v. Harned, 113 N.E. 727, 185 Ind. 213. 


4. What interest passes in realty 
see infra §§ 1422-1429. 


5. Gano v. Gano, 88 N.B. 146, 239 
(ll. 539, 22 L.R.A.N.S. 450; Hood v. 
Nichol, 34 S.W.(2d) 429, 236 Ky. 779. 
And see cases infra this note. 


[a] General devise of all testator’s 
property must be construed to devise 
only his interest therein. Edds_ v. 
Edds, (Tex.Civ.App.) 282 S.W. 638. 


[b] Property given away by testa- 
tor.—Where a husband had made a 
gift to himself as the executor of his 
mother’s will, the property so given 
was not included under a will be- 
queathing his wife ‘one third of the 
property, both real and personal, be- 
longing to me and standing in my 
name.” Redman v. Churchill, 119 N. 
E. 953, 230 Mass. 415. 


{c] “All property belonging to 
her.”—The will of a husband giving 
all of his property to his wife and 
providing that at her death “all prop- 
erty belonging to her” be divided 
among his children has reference to 
the property devised her by the will 
and not to property of the wife re- 
ceived otherwise. Snyder v. Snider, 
259 S.W. 700, 202 Ky. 321. 


What may pass by will generally 
see supra §§ 101-121 in 68 C.J. 


6. Succession of Richardson, 132 
So. 360, 171 La. 828 (a legacy to a 
spiritualist church of the ‘church and 
all its furnishings”, which testatrix 
did not own, although the founder and 
at one time the moving spirit of the 
church, did not refer to testatrix’s 
residence, which had at times been 
used for private religious services but 
which was not furnished as a church 
nor considered such by the testatrix). 


*By CHARLES REZNIKOFF (§ 1376). 
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[§§ 1375-1377 


Property*—(1) In General. Property may be de- 


scribed by its source or mode of acquisition,* provid- 


It is presum- 


ing that such a description is sufficient to identify 
the property,® and where there is a sufficient deserip- 
tion, only the property falling within the terms of the 
description will pass.t® Where the source or mode of 
acquisition appears to be simply an additional de- 
seription, it may not be controlling. 
testator in describing the property to pass has par- 
ticularized it by the source of title, and it is evident 
that the testator intended only such property to pass 


Where the 


as came from that particular source, effect will be 


7. Cox v. George, (Tex.Civ.App.) 
184 S.W. 326; Waggoner v. Waggoner, 
tein 990, 111 Va. 325, 30 L.R.A.N.S. 


[a] Where testator uses general 
words in disposing of an undivided in- 
terest in certain property, unless it 
appears plainly or by necessary impli- 
cation that he intended to dispose of 
the whole estate including interests 
other than his own, the presumption 
is that he intended to dispose only of 
what he might. Waggoner v. Wag- 
goner, 68 S.E. 990, 111 Va. 325, 30 L. 
R.A.N.S. 644. But see infra § 1388 
text and note 7. 


[b] Interest as mortgagee.—A de- 
vise in the form of particular lands 
of which the testator is mortgagee 
only passes the interest as being that 
which he must have intended to be 
the subject of his gift. Weed v. Hoge, 
Soe 636, 85 Conn. 490, Ann.Cas.1913C 


8. In re Courtney’s Will, 258 N.Y. 
S. 177, 286 App.Div. 80 [motion den 
258 N.Y.S. 1075]. 


9. Martin v. Vinson, 93 S.E. 457, 
174 N.C. 181. 


10. In re Mildeberger’s Will, 204 
N.Y.S. 881, 122 Mise. 743 [aff 209 N. 
Y.S. 649, 212 App.Div. 727]; Ameri- 
ion Bible Soc. v. Noble, 32 S.C.Eq. 


[a] Estate-—The words “all my 
interest in the estate of Thomas 
O’Gorman, deceased” have been con- 
strued to mean “all the interest that 
I have in the particular property that 
is being administered on as the es- 
tate of Thomas O’Gorman, deceased, 
however acquired” and to include the 
testator’s interest in such estate se- 
cured from his mother and a gift from 
another holding an interest therein. 
In re O’Gorman’s Estate, 120 P. 33, 
161 Cal. 654. 


[b] Particular wills construed.— 
(1) Where the testator had owned 
property jointly with his brother in 
the state of Illinois, and where, by 
the brother’s will, he received his 
brother’s interest in the Illinois land 
and also realty in New York State 
which he had not previously owned a 
part of, a devise of all the property in 
Illinois to G, with a further provi- 
sion that three fourths of the prop- 
erty received from his brother should 
go to G, and that one third of the 
property received from his brother 
should go to BH, it was held that G 
should take all of the Illinois proper- 
ty, and that the testator intended 
G should take three fourths of the 
New York property and E one fourth. 
Duryea v. Duryea, 85 Ill. 41. (2) The 
entire title to property purchased by 
a wife on sale of realty owned by her 
mother who died intestate, the pur- 
chase price being charged against the 


given to his intention;12 but where the testator de- 


wife’s interest in proceeds from the 
sale, was held to pass to the husband 
under the wife’s will devising to him 
her interest in her mother’s estate. 
Weber v. Dickerson, 59 S.W.(2d) 14, 
248 Ky. 552. (3)-Under a codicil recit- 
ing that the testator had received cer- 
tain property from his son, conse- 
quently he made the following gifts, 
enumerating them, with a gift of the 
reniainder over, it was held that the 
testator intended to dispose only of 
that property received from his son, 
and that the remainder over did not 
pass property other than that receiv- 
ed from his son. Bliss v. American 
Bible Soc., 2 Allen (Mass.) 334. (4) 
A devise of “all the real estate that 
I have title thereto by deed, lease, or 
any interest therein,’ was held to pass 
property which came to the testator 
by inheritance as well as property 
coming to him by deed or lease. Ly- 
man v. Lyman, 22 Hun (N.Y.) 261. 
(5) A devise of ‘all my negroes on 
my Edgecombe farms, which I got 
from Martin county, whether I inher- 
ited or purchased them,” passes all 
such slaves answering that descrip- 
tion. Northfleet v. Slade, 59 N.C. 217. 
(6) A gift of all property “bequeathed 
to me” does not pass stocks given to 
the testatrix as a gift inter vivos. 
In re Armstrong, 49 L.J.Ch. 53. (7) 
Where the testatrix was entitled un- 
der a will to a share of an estate 
which after the testator’s death was 
varied by allotments and exchanges, 
her devise of her share “as devised’’ 
to her passed the testatrix’ share in 
the estate in its actual condition. 
Cooch v. Walden, 46 L.J.Ch. 639. 


11. Martin v. Erdman, 93 A. 212, 
124 Md. 668: Graham vy. Knowles, 21 
A. 398, 140 Pa. 325 [aff 21 A. 985]. 


[a] For example, a devise of “all 
my estate, both real and personal, 
that I shall inherit as my portion 
after my father’s death,” is suffi- 
ciently general to pass all the prop- 
erty of the testatrix, and there is no 
intestacy as to any part thereof. Gra- 
ham v. Knowles, 21 A. 398, 140 Pa. 
825 [aff 21 A. 985]. 


12. Coles v. Coles, (N.J.Ch.) 37 A. 
1025; Evans v. Griscom, 42 N.J.Law 
579, 36: Am.R. 542; In re Tillinghast, 
49 A. 634, 23 R.I..121. 


_{a]  MTlustrations.—(1) Under a de- 
vise of “all that my farm and planta- 
tion near Cropwell, conveyed to me by 
the heirs of my deceased wife, and 
where my son Thomas now resides, 
containing about eighty-five acres, 
more or less,” and where the testator 
owned two parcels of land near Crop- 
well, one containing seventy-two 
acres which had been conveyed to him 
by the heirs of his deceased wife, and 
the other containing fourteen acres 
which had been conveyed to him by 
one Ih, and these two parcels adjoined 
each other and had been rented and 


*By HAROLD J. GILBERT (§§ 1877-1386). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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scribed the property to pass by its source of title, 
but it is apparent that he intended to pass other 
property derived from another source also, such 
property will be included in the devise or bequest.13 


Increase. 


pass by express designation.1° 


cultivated together for many years 
and were then cultivated by Thomas, 
it was held that only that parcel 
which had been conveyed to the tes- 
tator by the heirs of his deceased wife 
passed under the devise. Evans v. 
Griscom, 42 N.J.Law 579, 36 Am.R. 
542. (2) A bequest of the testatrix’ 
interest in the estate of her mother 
will be limited to such interest, and 
will not include property inherited 
by the testatrix from her sister. In 
re Tillinghast, 49 A. 634, 23 R.I. 121. 


[b] Land secured by mortgage 
foreclosure.—A devise of “the real 
estate’? derived by the testatrix from 
her deceased son does not include 
land purchased by her at the fore- 
closure of mortgages bequeathed to 
her by her son. Coles v. Coles, (N.J. 
Ch.) 87 A. 1025. 


13. Del.—-Knight v. Knight, 96 A 
32, 28 Del. 570. 


Ky.—Sanford’s Adm’r v. 
20 S.W.(2d) 83, 230 Ky. 429. 


Mo.—Gaines vy. Fender, 57 Mo. 342. 
N.H.—Drew v. Drew, 28 N.H. 489. 


N.Y.—Eakin v. Knabe, 64 N.Y.S. 
103, 31 Misc. 221. 


[a] Illustration.—Under a will de- 
vising certain military bounty lands 
in Missouri conveyed to the testator 
by H, and a further provision that 
the testator did not intend to die In- 
testate as to any of his property, it 
was held that the devise carried all 
of the Missouri land, including some 
conveyed to the testator by T. Gaines 
v. Fender, 57 Mo. 342. 


14. Young v. McKinnie, 5 Fla. 542. 


[a] Illustration.—A bequest of all 
the slaves received from B to go to 
R does not pass the issue of such 


Sanford, 


slaves. Young v. McKinnie, 5 Fla. 
542. 
15. Demarest v. Demarest, 61 A. 


569, 66 N.J.Eq. 433; Aydlett v. Small, 
20 S.E. 168, 115 N.C. 1. But see In re 
Rankin’s Estate, 41 Pa.Super. 410 
(holding, where a sister entitled to a 
distributive share in the estate of her 
deceased brother wills to her nephew 
“whatever my share of my _ broth- 
er’s estate may be,’ and thereafter 
‘she is paid one thousand dollars on 
account of her share, all of which 
she retains in bank until her death, 
with the exception of forty dollars, 
and after her death the remainder otf 
her share in her brother’s estate is 
paid to-her executor, that the nephew 
is entitled to an amount of money 
equal to his aunt’s share in that por- 
tion of the estate of her brother which 
the latter’s will, or the law, cast upon 
her at the moment, of his death). 


The increase of property named by its 
source has been held not to pass with it.?4 


Unsettled estate. A bequest of the testator’s in- 
terest in an unsettled estate does not pass property 
already received by the testator prior to his death.1® 


{[§ 1378] (2) Property Acquired by Marriage. 
Property acquired by the testator by marriage, may 
Thus a devise to his 
wife of all the property she brought with her at the 
marriage will pass the property received by the tes- 
tator in consequence of the marriage,!? whether at 
the time or afterward.1® Property of the wife which 
had not yet been reduced to possession by the testa- 
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[a] MTlustration.—A bequest of the 
testatrix’ ‘undivided interest and 
property in.the estate of the late’’ G 
does not pass such part of the dis- 
tributive share in such estate as had 
been collected and received by the 
testatrix prior to her death. Aydlett 
v. Small, 20 S.B. 163, 115 N.C. 1. 


Fie McMullen v. Brown, 16 S.C.L. 


[a] Proceeds of life insurance pol- 
icy.—A bequest of bonds “left to me 
by my said late husband” will pass 
bonds bought with the proceeds of a 
policy on his life, where these are the 
only bonds the testatrix owns. In 
peer oe levis SV AULT OmeACa 1 O25 Wien vice 

OO 


[b] Property belonging to wife.— 
A devise of all “my property of any 
nature ‘or kind whatsoever,’ which 
deeds, papers and moveables will 
shew” cannot be construed as a devise 
of property belonging to the testator’s 


oa Mitchell v. Mitchell, 23 N.C. 
17. Drake v. Merrill, 47 N.C. 368; 


Jessup v. Jessup, 45 N.C. 179; Mc- 


Lemore v. Blocker, 5 S.C.Eq. 272. 


[a] Debt due wife—A debt due 
the wife before marriage, for which 
judgment was recovered by the testa- 
tor, passes to the wife under such a 
phayieion: Warren v. Wigfall, 3 S.C. 
aq. 47. 


18. Jessup v. Jessup, 45 N.C. 179. 
19. Houston v. Howie, 84 N.C. 349. 
20. Brown v. Brown, 41 N.Y. 507. 
21. Brown v. Brown, supra. 

22. Brown v. Brown, supra. 

23. Cross referemces: 


Community property generally see 
Husband and Wife §§ 1069-1404. 


Election by widow when testator at- 
tempts to dispose of community 
property see infra § 2351. 


Power of spouse to dispose of com- 
ay property see supra § 118 in 


24 Gilmore’s Estate, 22 P. 655, 81 
Cal. 240; Sexton v. Daly, 273 P. 109, 
95 Cal.App. 754; Heller v. Heller, 
269 S.W. 771, 114 Tex. 401; Avery v. 
Johnson, 192 S.W. 542, 108 Tex. 294 
[rev (Civ.App.) 148 S.W. 1156]; Smith 
v. Butler, 19 S.W. 1083, 85 Tex. 126; 
Kreis v. Kreis, (Tex.Civ.App.) 36 S.W. 
(2d) 821; Arrington v. McDaniel, (Civ. 
App.) 4 §.W.(2d) 262 [certified ques- 
tions answered 25 S.W.(2d) 295, 119 
Tex. 148]; Mitchell v. Thompson, 
(Tex.Civ.App.) 286 S.W. 642 [rev on 
other grounds (Commn.App.) 292 S.W. 
BO. 2 see GLLL oo Cue Gol So ae ee Ve Ohmi 
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tor does not pass under a gift of all the property 
he had received from his wife.t® A devise to the wife 
of the testator of “all the property, whether house- 
hold furniture or any other kind, that she had at the 
time of her marriage,” has been construed to include 
only that property remaining in specie at the time 
of his death,?° and she had no claim to compensation 
from the estate for the value of property owned by 
her at the time of marriage which had been used up, 
worn out, or otherwise consumed and destroyed ;** 
nor to money received by the testator from her at the 
time of their marriage.?? 


{§ 1379] (3) Community Property.?* 
tible of such construction, the language of a testa- 
tor should be held to refer to his own interest in 
community property, rather than to the entire prop- 
erty owned in common by husband and wife,?* and 
the intent on the part of the husband to dispose by 


If suseep- 


Brandenburg, (Tex.Civ.App.) 167 S.W. 
170; Crosson v, Dwyer, 30 S.W. 929, 
9 Tex.Civ.App. 482. 


“He [the testator] must also bé 
presumed not to have intended to de- 
vise any property over which he had 
no power of testamentary disposition, 
and therefore the will should be read 
as applying only to his property with- 
in such power.” In re Gilmore’s HEs- 
tate, 22 P. 655, 656, 81 Cal. 240. 


[a] “Seized and possessed” has a 
well defined legal meaning, being uni- 
formly construed to mean ownership, 
thereby excluding community proper- 
ty. Sailer v. Furche, (Tex.Commn. 
App.) 22 S.W.(2d) 1065 [rev (Civ. 
App.) 8 S.W.(2d) 1065]. 


{b] “My estate.”—Where the hus- 
band’s will disposed of “my estate,” 
it was his interest alone which pass- 
ed. Avery v. Johnson, 192 S.W. 542, 
108 Tex. 294 [rev (Civ.App.) 148 S.W. 
1156]; Kreis v. Kreis, (Tex.Civ.App.) 
36 S.W.(2d) 821; Slavin v. Greever, 
(Tex.Civ.App.) 209 S.W. 479. But see 
In re Sayre’s Hstate, 300 P. 833, 114 
Cal.App. 649 (holding that the words 
“my estate’ were used to designate 
community property). 


[c] Devise to wife.——(1) A devise 
to a wife of ‘one half of all my prop- 
entyi rien os of which I may be pos- 
sessed,” and to the children the re- 
maining half, gives to the wife one 
half of the testator’s moiety in the 
community property. Gilmore’s Es- 
tate, 22 P. 655, 81 Cal. 240. (2) It is 
only where there is a clear manifesta- 
tion of intent to devise the whole 
community property that the wife can 
be put to her election either to take 
under the will, or to take what she is 
entitled to by law. Gilmore’s Estate, 
peas Stewart’s Estate, 15 P. 445, 74 

al. 98. i ; 


{d] Particular wills construed.— 
(1) Where a will, after declaring that 
all of the testator’s property is the 
common property of himself and his 
wife, recites that he bequeaths to his 
son “all my property leaving 
the remaining undivided one-half of 
said community property to my said 
wife, as the law directs,’’ and directs 
further that his wife is to divide her 
interest in the property between their 
children, and the wife dies before the 
testator, her half of the property is 
not disposed of by the will. William- 
son's. state, -170 Ps (221), 75. Cale 37, 
(2) Where a will executed by a hus- 
band, who, with his wife, was in pos- 
session of community property, dis- 
posed of all the property of which 
he died possessed to his wife for life, 
with gift over of what remained at 
her death, the wife took the interest 
devised and her share of the commu- 
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will of the wife’s interest in community property 
must be evidenced by clear and explicit language.”°® 
Separate property will not pass under a devise of 
community property,?® and notwithstanding a pro- 
vision that the testator desired his property should 
be considered and treated as community property, it 
will be treated as separate property if found to be 
such,?? although where such an intent can be gain- 
ed from the will, such a provision may be consider- 
ed as a devise of such an interest as the spouse would 
have had had the husband’s separate property been 
community property.2® A declaration in the wil] 
that all of the testator’s property is community prop- 
erty does not prevent the passing of his separate 
property under a general bequest in the will.?® A 
will providing that the testator did not intend to dis- 
pose of the community estate of his deceased wife 
has been held not to exclude a portion of the wife’s 
community property acquired by purchase from the 
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[§§. 1879-1380 


children.®® 


Community interest of children. It will not be 
presumed that a provision in a testator’s will for hia 
children was made in settlement of their community 
interest in the property.*** 


Property outside jurisdiction. A devise to the 
testator’s wife of one half the community property 
to which she is entitled under the laws of the state 
of the testator’s domicile has been held not to pass 
realty outside that jurisdiction.?? 


[§ 1380] g. Period Referred to—(1) In General. 
Following the general rules of construction of wills,** 
in the absence of an intention to the contrary ap- 
pearing from the context of the will,?4 in determin- 
ing the period referred to in the designation of the 
property passing, in so far as the effect and oper- 
ation of the will is concerned, it is to be considered 
as speaking from the death of the testator,*° and 


nity property. La .Tourette v. La 
Tourette, 137 P. 426, 15 Ariz. 200. (3) 
The will of a husband, dying without 
issue, whose entire estate consisted 
of community property, whic: in one 
clause gave his wife a life estate in 
all his property, and in the next, aft- 
er excepting the portion to which she 
was entitled under the laws of Cali- 
fornia, gave the remainder to the tes- 
tator’s brothers and sisters, gives the 
wife the one half ske takes absolutely 
under the laws of the state, and the 
other half on her death passes to his 
brothers and sisters ‘Whalen v. Web- 
ster, 113 P. 878, 159 Cal. 260. (4) A 
provision “{ will and bequeath all the 
estate I now own and possess” does 
not dispose of the wife’s interest in 
the community property. Haley v. 
Gatewood, 12 S.W. 25, 74 Tex. 281. 
(5) A will, although disposing of com- 
munity interest of both husband and 
wife in other property, was held to 
dispose of only the testator’s one half 
of “my personal property not appro- 
priated or described” and “my money 
on deposit.” Payne v. Farley, (Tex. 
Civ.App.) 178 S.W...798. (6) A will 
providing that property given a wife 
in a certain clause of the will should, 
on the wife’s death, be divided equal- 
ly between specified heirs, did not au- 
thorize distribution, of the wife’s 
community estate among such heirs, 
where the husband’s will did not at- 
tempt to direct disposition of his 
wife’s share of community property, 
and issue of a deceased child, although 
not so specified, was entitled to a 
share in the distribution. Slavin v. 
Greever, (Tex.Civ.App.) 209 S.W. 479. 


[fe] In MLouisiana, where one 
spouse is éntitled to the usufruct of 
the other’s community property if the 
other leaves no will, it has been held 
(1) that a provision by a husband 
that his estate be distributed among 
his legal heirs is a testamentary dis- 
position of the property not entitling 
the widow to the usufruct. Schiller’s 
Succession, 33 La.Ann. 1. °(2) Buta 
will of a wife disposing of her prop- 
erty in the state of Mississippi and 
providing that the remainder of her 
property should be distributed among 
her legal heirs, according to the laws 
then in force in Louisiana, shows an 
intention to die intestate as to the 
Louisiana property, consequently her 
widower is entitled to the usufruct of 
that property. Succession of Malo- 
ney, 54 So. 146, 127 La. 918. 


25. Stewart’s Estate, 15 P. 445, 74 
Cal. 98; Haley v. Gatewood, 12 S.W. 
25, 74 Tex. 281; Moss v. Helsley, 60 


Tex. 426. 


[a] Wills held to show intention 
to include community property.—(1) 
A will of a married man, in terms dis- 
posing of all the community property, 
which states that it “is made with 
full knowledge of property rights of 
husband and wife, and with the 
knowledge and consent of my said 
wife,” indicates the intention of the 
testator to dispose of all his proper- 
ty, including the interest of his wife. 
In re Smith’s Estate, (Cal.) 38 P. 950. 
(2) A will giving the estate to the 
testator’s wife and son, share and 
share alike, shows an intention to di- 
vide equally between the wife and son, 
not alone the testator’s separate prop- 
erty, but also the whole of that be- 
longing to community. In re Sayre’s 
Estate, 300 P. 838, 114 Cal.App. 649. 
(3) A devise to the testator’s wife of 
“all that portion of land I own” be- 
tween certain lines, “including my 
homestead,” is a disposition of such 
lands as the property of the testator 
in entirety. Chace v. Gregg, 32 S.W. 
520, 88 Tex. 552 [aff (Civ.App.) 31 S. 
W. 76]. (4) Where the testator di- 
vided the entire tract into two par- 
cels and spoke of the tract as “my 
Jand,’’ “my homestead,’ “my farm,” 
etc., he evidently attempted to dis- 
pose of his wife’s community interest 
also. Skages v. Diskin, (Tex.Civ. 
App.) 66 S.W. 798. 


26. Evans v. Opperman, 13 S.W. 
312, 76 Tex. 293. 


[a] Rule applied.—A bequest by a 
wife of her interest in community 
property will not pass an insurance 
policy in her name which had been 
procured by the husband. Evans v. 
Opperman, 13 S.W. 312, 76 Tex. 293. 


27. In re Claiborne’s Estate, 112 


P. 278,.158 Cal. 646. 


[a] Particular wills construed.— 
(1) A clause in a will declaring “that 
all my estate is community property. 
. » . Realizing that she is entitled 
to a full one-half of all of said estate, 
I intentionally make no further pro- 
vision for her,’ shows intention to 
give the testator’s wife half the es- 
tate whether community property or 
not. In re Hartenbower’s Hstate, 168 
P. 560, 176 Cal. 400. (2) A will devis- 
ing to a wife one half of all the prop- 
erty “possessed” by the testator, ‘‘be- 
ing the same portion to which she 
would be entitled in the event of all 
of my property being community 
property,” showed an intent that the 
wife was to have not only one half 
the, separate property, but one half 


of the community property. In re 
aks Hstate, ty, PB: £65; /Ai9e Cad, 


28. In re Claiborne’s Estate, 
P. 278, 158 Cal. 646. 


29. Moore v. Moore, (Tex.Civ.App.) 
259 S/W... 322. 


30. Kostroun Vv. Plsek, (Tex. 
Commn.App.) 15! S.W.(2d) 220 [rev 
(Civ.App.) 6 S.W.(2d) 813]. 


31. Arnold y. Hodge, 49 S.W. 714, 
20 Tex.Civ.App. 211. > 


32.. In re Hisey’s Estate, 
889, 106 Cal.App. 678. 


[a] INustration.—A testamentary 
provision, devising to a wife one half 
of community property, to which she 
is entitled. “‘under: laws of: . +. 
California,” and “remaining one-half” 
to others, was held not to include 
Texas community real property. In 
re Hisey’s Hstate, 289 P. 889, 106 Cal. 
App. 678. 


33. See supra § 1118. 
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oe: Wheeler v, Thomas, 7 Jur.N.S. 
35. Ala.—Henderson v. Henderson, 


97 So. 353, 210 Ala. 73. 


Conn.—Benton v. Dudley, 155 A. 85, 
113 Conn. 267; Gold v. Judson, 21 
Conn. 616. i 


Ky.—Newby v. Union Bank & Trust 
Co., 243 SW. 11, 195 Ky. 481. 


Me.—Cook v. Stevens, 134 A: 195, 
125 Me. 378. : 


N.Y.—Brundage v. Brundage, 60 N. 
Y. 544 [aff 65 Barb. 397, 1 Thomps.& 
C, 82]; In re Ehlers’ Estate, 231 N. 
Y.S. 16, 132) Mise: 910° 


Pa.—In re Peterson’s Estate, 89 A. 
126, 242 Pa. 380. ’ 
{a] In Louisiana, under Rev. Civ. 


Code (1715) § 1722; providing that a 
disposition, the terms of which ex- 
press no time, refers to the time of 
making the will, it has been held (1) 
that a provision not intended to cov- 
er future acquisitions did not pass 
after-acquired property (Valentine’s 
Succession, 12 La.Ann, 286); (2) but 
particular’ legacies may speak with 
reference to the future, and not with 
reference to the date of the will, if 
it is evident that the testator expect- 


/ed amounts given to be deducted from 
‘sums to be realized 


in the future 
(Shaffer’s' Succession, 23 So. -739; 50 
La.Ann, 601). z: 


{b] Property of which testator is 


not cwner.—A will speaks from the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1880-1382] 


whatever estate, legal or equitable, the testator then 
possessed must be held to have passed, or not to have 
passed, according to the terms of the will;?* but, as 
regards the intention of the testator, the will is to 
be construed as of the date of the execution.3? 


[§ 1381] (2) Personalty. The presumption,?® in 
the absence of an intention to the contrary appear- 
ing from the context of the will,®® is that in a will of 
personal property the intention of the testator is that 
the will shall speak as of the time of his death.*° 
Under this rule a bequest of all the property of a 
particular kind or description carries property of 


this description belonging to the 
death.*1 


death of the testator, and cannot op- 
erate to dispose of property, although 
mentioned in, and attempted to be de- 
vised by, its provisions, of which the 
testator was not the owner at the 
time of his death. Phillips v. Mur- 
phy, 218 S.W. 250, 186 Ky. 763. 


[c] Change in form.—(1) Where a 
testator, owning realty and personal- 
ty, devised his estate in trust, to put 
“money” at interest and to lease real- 
ty and to pay over annual income to 
his daughter for life, and required 
trustees, on her request, to sell real- 
ty and pay from proceeds such sum 
as she might request, and, on her 
death, gave remaining estate to col- 
laterals, and in his lifetime convert- 
ed realty into securities, such securi- 
ties passed as personalty, and could 
not be awarded the daughter on her 
request, her interest therein being 
for life only. In re Bowers’ Estate, 
104 A. 824, 262 Pa. 48. (2) Ademption 
see infra § 2211. 


36. Henderson y. Henderson, 97 So. 
353, 210 Ala. 73. 


37. In re Mandelle’s Estate, 233 N. 
W. 230, 252 Mich. 375; In re Peter- 
son’s Estate, 89 A. 126, 242 Pa. 330. 


Taj) “Free from any trusts.”— 
Where the testatrix devises property 
which is “free from any trust,” the 
devise includes property actually in 
trust at the time of the testatrix’ 
death but to which she had the abso- 
lute right at the time of the execution 
of the will, as distinguished from 
property as ‘to which she had merely 
the power of appointment. In re 
ENCE Ons Estate, 89 A. 126, 242 Pa. 
3 


In re Thompson, 111 N.E. 762, 
217 N.Y. 111; In re Ralph’s Bstate, 
L550 Naw: 147, 91 Misc. 373, 15 Mills 
Surr. 183 [aft 160 N.Y.S. 1143]. 


39. Van Alstyne v. Van Alstyne, 
28 N.Y. 375. 


40. Conn.—Gold_v. Judson, 21 
Conn. 616; Canfield v. Bostwick, 21 
Conn. 550. 


Iowa.—In re Etzel’s Estate, 234 N. 
W. 210, 211 Iowa 700. 


Ky.—Marshall’s Heirs v. Porter, 10 
B.Mon. 1; Curling’s Adm’rs v. Cur- 
ling’s Heirs, 8 Dana 38, 33 Am.Dec. 
475; Warner’s Ex’rs v. Swearingen, 
6 Dana 195; Walton’s Heirs v. Wal- 
ton’s Ex’x, 7 J.J.Marsh. 58. 


Md.—Dalrymple v. Gamble, 13 A. 
156, 68 Md. 523. 


N.J.—Lanning v. 
102. 

N.Y.—In re Thompson, 111 N.E. 762, 
217 N.Y. 111 [reh den 112 N.B. 1078, 
217 N.Y. 665]; In re Ehlers’ Estate, 
DI IEN Yn eh Olmos SC OL 0 see Le 


Cole, 6 N.J.Ea. 


But where a testator refers to a specific 
subject of gift, he is considered as pointing at the 
state of facts existing while penning the instrument, 
and not that existing at his decease.*2 


WILLS 


NOS 


testator at his 


of the will.47 
Where an 


Ralph’s Estate, 155 N.Y.S. 147, 91 
Misc. 373, 15 Mills Surr. 183-[aff 160 
N.Y.S. 1143]; Van Vechten v. Van 
Veghten, 8 Paige 104. 


ii we Ngee Small, 20 S.E. 163, 
5 N 


pone te gee ch v. Davis, 1 Whart. 
490; Donaugher’s Estate, 2 Pars.Eq. 
Cas. 164. 


S.C.—Dennis v. Dennis, 
468; 
272. 


Tenn.—Nichols v. Allen, 9 S.W. 430, 
87 Tenn. 131. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Wis.—Graves y. Mitchell, 
271, 90 Wis. 306. 


Eng.—Wilde v. Holtzmeyer, 5 Ves. 
Jr. 811, 31 Reprint 871. 


See Atwood’s Heirs v. Beck, 21 Ala. 
590 (dictum). 


“iis Conn.—Gold y. Judson, 21 Conn. 


39) 5. C. Tt 
Garrett v. Garrett, 21 S.C.Eq. 


63 N.W. 


N.H.—Walker v. Hill, 60 A. 1017, 
73 N.H. 254, 10 Prob.Rep.Ann. 650. 


N.Y.—Van Vechten v. Van Veghten, 
8 Paige 104. 


N.C.—Richmond y. Vanhook, 38 N. 
C.. 581. 


Eng.—Banks v. Thornton, 11 Hare 
176, 45 Eng.Ch, 176, 68 Reprint 1237; 
Masters v. Masters, 1 P.Wms. 421, 24 
Reprint 454. 


Ont.—In re Holden, 5 Ont.L. 156, 
2 Ont.Wkly.Rep. 11. 


[a] Contents of safe deposit box, 
etc.—A legacy of the contents of a 
safe deposit box, a desk, or a chest 
plainly means whatever might be 
therein at the time of the death of 
the testator. Succession of Mc- 
Burney, 115 So. 618, 165 La. 357; Gaff 
v. Cornwallis, 106 N.B. 860, 219 Mass. 


226; In re Thompson, 111 N.E. 762, 
217 N.Y. 111; Richmond y. Vanhook, 
38 N.C. 581; Robeson y. Hamilton, 


[1891] 2 Ch. 559. 


42. Md.—Brady. v. 
515, 78 Md. 461. 


Mich.—In re Mandelle’s Estate, 233 
N.W. 230, 252 Mich. 375. 


Mo.—Farish vy. Cook, 78 Mo. 212, 
47 Am.R. 107. 


N.J.—Phillipsburgh v. Bruch’s Ex’r, 
37 N.J.Eq. 482. 


N.Y.—Matter of Brann, 114 N.E. 
404, 219 N.Y. 263; Quinn v. Harden- 
brook, 54 N.Y. 83; Wetmore v. Parker, 
52 N.Y. 450 -[aff 7 Lans. 121]; In re 
Treland’s Will, 247 N.Y.S. 267, 231 App. 
Div. 288 [rev on another point 177 N 


Brady, 28 A. 
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actually existing state of things is referred to, the 
language of the testator should be held as referring 
to the date of the will, and not to his death, as this 
is then a prospective event.** 
ment is to go into effect only at the time of the 
death of the testator has been held to have nothing to 
do with the question as to what time the testator 
refers to in describing the extent of a particular leg- 


The fact that a testa- 


[§ 1382] (3) Realty. In the absence of a stat- 
utory provision to the contrary,*® a will, as to land, 
speaks only of the time of making it.*® 
real estate or of real and personal estate vests by 
relation back to the time of the death of the testa- 
tor and not to the time of the filing and recording 
Whether a will speaks from the date 
of the will so as to exclude, or from the testator’s 


A devise of 


BH. 405, 257 N.Y. 155]; In re Delaney’s 
Will, 117 N.Y.S. 838, 133 Avp.Div. 409 
[aff 89 N.H. 1098, 196 N.Y. 530]; In 
re Hess’ Will, 198 N.Y.S. 573, 120 Misc. 


372; In re Bradley’s Estate, 194 N.Y. 
S. 888, 119 Mise. 2;, Burt v. Harris, . 
152 N.Y.S. 956. « 


N.C.—Tayloe v. Bond, 45 N.C. 5. 


Pee Wea pen Estate, 29 Pa.Dist. 


R.I.—Borden vy. Borden, 2 R.I. 94. 


S.C.—Garrett v. Garrett, 21 S.C.Eq. 
272; Tidyman v. Rose, 9 S.C.Eq. 294. 


Tenn.—Sharpe y. Allen, 5 Lea 81. 


Eng.—Sidney v. Sidney, L.R. 17 Eq. 
65; Emuss v. Smith, 2 De G.&Sm. 722, 
64; Reprint 323; Miller v.’ Little, 2 
Beav. 259, 17 Eng.Ch. 259, 48 Reprint 
1180; Cockran v. Cockran, 14 Sim. 
248, 37 Eng.Ch. 248, 60 Reprint 353; 
Pattison vy. Pattison, 1 Myl.&K. 12, 7 
Eng.Ch. 12, 39 Reprint 585. 


[a] Property which “I now own 
and possess.”—A testamentary gift of 
property “which I now own and pos- 
sess” refers to the date of executing 
the will. Chase Nat. Bank v. Deich- 
miller, 152 A. 697, 107 N.J.Eq. 379. 


[b] Codicil speaks with regard to 
specific gifts as of its date. In re 
Hebbard’s Will, 253 N.Y.S. 519, 142 
Mise. 41. 


43. Conn.—Gold v. 
Conn. 616. 


soy UPaike vy. Tompkins, 100 Il. 


Judson, 21 


N.Y.—Quinn v. Hardenbrook, 54 N. 
Wo Soe 


N.C.—Hines v. Mercer, 34 S.E. 106, 
LZ DweN, Coils 


ACER v. Walls, 37 A. 859, 182 
Pa. 226 


Moun Sharpe v. Allen, 5 Lea 81. 


Eng.—Crossly v. Clare, Ambl. 397, 
27 Reprint 264; Bridgman y. Dove, 
3 Atk. 201, 26 Reprint 917; Abney v. 
Miller, 2 "Atk. 593, 26 Reprint 15d: 
Cockran v. Cockran, 14 Sim. 248, 37 
Eing.Ch. 248, 60 Reprint 353; Blundell 
v. Dunn [cit Beachcroft v. Beach- 
croft, 1 Madd. 430, 436, 56 Reprint 
159]; All Souls College v. Coddring- 
ton, 1 P.Wms. 597, 24 Reprint 533. 
But see Wagstaff v. Wagstaff, LR. 8 
Eq. 229 (holding that a gift of prop- 
erty ‘that I now possess” passed sub- 
sequently acquired property). 


44. Succession of McBurney, 
So. 618, 165 La. 357. 


45. See statutory provisions. 
46. Lanning v. Cole, 6 N.J.Eq. 162. 


47. White v. Keller, 68 F. 796, 15 
C.C.A. 688; Green vy. Alden, 42 A. 358, 
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death so as to include, after-aequired realty has 


been considered elsewhere.* 
[§ 1383] h. After-Acquired 


eriy.c® 


Money derived from sale of realty. According to 
some authority, a bequest of personal property does 
not carry with it a sum received by the testator, aft- 
er the execution of the will, from the sale of real 
estate which is otherwise devised therein.54 


92 Me. 177; Grant v. Eliot, ete., Mut. 
&. Ins. Co:; 75 Me. 196; Putnam Free 
School v. Fisher, 30 Me. 523; Spring 
v. Parkman, 12 Me. 127; Re Potter, 83 
L.T.Rep.N.S. 405. 


48. See infra § 1384. 


49. Effect of republication of. will 
on after-acquired property see su- 
pra §§ 574, 588-589 in 68 C.J. 


Power to pass after-acquired per- 
sonalty by will see supra § 103 in 
68 C.J. 


Release of debts incurred after 
execution of will see infra § 1462. 


50. Ga.—Evans v. Pennington, 169 
S.E. 349. 


Ky.—Marshall’s Heirs v. Porter, 10 
B.Mon. 1; Warner’s Ex’rs v. Swear- 
ingen, 6 Dana 195; Walton’s Heirs v. 
Walton’ (cy Obo- oa J.J.Marsh. 58. 


Me.-—Paine vy. Forsaith, 24 A. 590, 
84 Me. 66. 


Md.—Dalrymple 
156, 68 Md.. 523. 

Mass.—Emery v. Wason, 107 Mass. 
507. 


N.H.—Loveren v. Lamprey, 22 N.H. 
434. 


N.Y.—In re Schrier’s Estate, 263 N. 
Y.S. 539, 147 Misc. 539 [motion den 
260 N.Y.S. 610, 145 Misc. 593]; Evert- 
son v. Tappen, 5 Johns.Ch. 497; 
O’Brien vy. Heeney, 2 Edw. 242. 


N.C.—Richmond y. Vanhook, 38 N. 
C. 581; Fagan v. Jones, 22 N.C. 69. 


Pa.—In re McGlathery’s Hstate, 166 
A. 886, 311.Pa. 351; Gable’s Ex’rs v. 
Daub, 40 Pa. 217; Gentner v. Free 
Masons’ Relief ASsoc., me Phila. 252, 
83 Leg.Int. 462. 


S.C.—Dennis v. 
468. 


Tenn.—Nichols v. Allen, 9 S.W. 430, 
87 Tenn. 131 [overr Sharpe v. Allen, 5 
Lea 81]. 

Va.—Shelton y. Shelton, 1 Wash. (1 
Va.) 53. 

Eng.—Bothamley v. Sherson, L.R. 
20 Eq. 304; Douglas v. Douglas, Kay 
400, 69 Reprint 169; Bland v. Lamb, 2 
Jac.&W. 399, 37 Reprint 680; Law v. 
Fenwick, 67 Sol.J. 168; Re Robson, 
4 L,T.Rep.N.S. 49, 9 Wkly.Rep. 191. 


Ont.—Re Rutherford, 42 Ont.L. 405. 


[a] Gift of income.—A gift of in- 
come of all property may include in- 
come from after-acquired property. 
Stevens v. Burgess, 61 Me. 89; In re 
Coleman’s Hstate, 257 N.Y.S. 831, 143 
Mise. 601; Drayton v. Rose, 28 S.C. 
Eq. 328, 64 Am.D. 731. 


[b] Particular provisions constru- 


v. Gamble, 13 A. 


Dennis, 39 S.C.L. 


Property*®—(1) 
Personalty. Personalty acquired by the testator, 
after the execution of a will disposing of all his prop- 
erty, passes under the will,®° although the testator 
did not know that he had acquired a right to the 
property,° unless a contrary intention appears.>? 
A specific legacy will not pass after-acquired prop- 
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Acquisitions by executors. 


[§§ 1382-1384 


A bequest of all the 


stock of a certain corporation which the testator 


owned at the time of his death does not entitle the 
beneficiary to stock bought by the executors which 
the testator’s previously owned shares entitled him 
to purchase on reorganization of the corporation. 


[§ 1384] (2) Realty—(a) In General. 
at common law land acquired after the date of the 
will did not pass thereunder,®® this rule has been al- 


55 


Although 


most universally changed by statute,°7 and under 


ed.—-(1) The words “all my personal 
property” as used in a will generally 
mean all personal property of the tes- 
tatrix which she owned at the date of 
her death. In re McGlathery’s Es- 
tate; 166. AQ (886, (Sil Pan sol, incl) A 
gift of “my new annuities” includes 
those after-acquired. Goodlad_ v. 
Puppet, 1 Kay & J. 341, 69 Reprint 


51. Elvalns v. Pennington, (Ga.) 
169 S.E. 349; Dalrymple v. Gamble, 
13 A. 156, 68 Md. 523. 


fa] Illustration.—Where a testa- 
tor bequeathed to his wife and a nam- 
ed daughter property described as “all 
my personal property,” and the will 
did not otherwise disclose the inten- 
tion of the testator with respect to his 
personal property, the mere fact that 
the testator at the time of his death 
did not know of his right to certain 
funds which were thereafter paid to 
his executrix would be insufficient to 
establish an intestacy as to such 


funds. Evans v. Pennington, (Ga.) 
169 S.E. 349, 
52. See cases infra this note. 


[a]. Present tense.—Words denot- 
ing the present tense are ordinarily 
held insufficient to show a contrary 
intention. .Wagstaff v. Wagstaff, L.R. 
8 Eq. 229; Hepburn vy. Skirving, 4 
Jur.N.S. 651. 


[b] Accruals due to wrongful 
death.—A gift of all “I may die seiz- 
ed” does not contemplate a right of 
action which might accrue to his es- 
tate due to his wrongful death. In re 
ie) aes Estate, aye Pets 722) Ariz. 


53. Jordan v. Ringstaff, 105 So. 
641, 2138 Ala. 512; Travis v. Wolcot- 
ville School Soe., 155 A. 904, 113 Conn. 
618; Albert v. Safe Deposit & Trust 
Co. of Baltimore, 103 A. 130, 1382 Md. 
104; Fidelity Ins., etc., Co.’s Appeal, 
1 A. 233, 108 Pa. 492. 


[a] Tllustrations.—(1) A specific 
legacy of certain shares of stock 
which the testatrix “now owns” does 
not pass the same number of shares 
when the par value of such shares 
had been doubled. Fidelity Ins., ete., 
Co.’s Appeal, 1 A. 238, 108 Pa. 492. 
(2) Where a testator bequeathed to 
two sisters “all I am_ worth, amount- 
ing to four thousand three hundred 
dollars or thereabout, which is now 
in possession of S. as trustee,” the 
will covered only such fund, and the 
words “all Iam worth” do not give it 
application to after-acquired prop- 
erty. Albert v. Safe Deposit -& Trust 
Co. of Baltimore, 103 A. 130, 132 Md. 


104. 
[b] 


“My piano.”.—A bequest of 


such statutes general words showing the intent of the 
testator to devise all the estate which he should own 
at the time of his decease are generally sufficient to 
pass all his real property, whether owned at the time 
of making the will or acquired afterward.®& Wheth- 


‘my piano” is a bequest of a particu- 
lar article, namely, the niano which 
the testatrix had at the time of mak- 
ing her will, and therefore such a be- 
quest witl aot pass a piano acquired at 
a later date und held by the testatrix 
at her death. Moxon y. Crossley, 
[1927] 1 Ch. 364. 


54. Kirsher yv. Todd, 162 N.W. 129, 
195 Mich. 297. 


eae Humphrey v. Lutz, 223 I1l.App. 


56. See supra § 104 in 68 C.J. 


57. See statutory provisions. 


58. U.S.—Hardenbergh v. Ray, 14 
S.Ct°305, 151) US. 1127 38 Trib. 93 fart 
33 F. 812, 13 Sawy. 158]; McClaskey 
v. Barr, 54 F. 781. 


Ark.—Brock v. Turner, 
597, 147 Ark. 421. 


Cal.—In re Lux’s Estate, 85 P. 147, 
149 Cal. 200. 


Conn.—Benton vy. Dudley, 155 A. 
85, 113 Conn. 267; In re Dickerson, 
10 A. 194, 15 A. 99, 55 Conn. 223. 


Del.—In re Sutton’s Estate, 97 A. 
624, 11 Del.Ch. 460. 


Hawaii.—Spencer v. Bishop, 31 Ha- 
wali 259. 


Tll.—Halderman v. Halderman, 174 
N.E. 890, 342 Ill. 550; Hcekardt v. Os- 
borne, 170 SNR U4 388 Te elie t5 
eae 509; Willis v. Watson, 5 Ill. 


227 S.W. 


Ind.—Bowen v. Johnson, 6 Ind. 110, 
61 Am.D. 110; Wolf v. Welt, 127 N.E. 
152, 73 Ind. App. 221. 


Iowa.—Luers v, Luers, 124 N.W. 
603, 145 Iowa 600, 1389 Am.S.R. 453. 


Kan.—Noel v. Noel, 199 P. 459, 109 
Kan. 440. 


Ky.—Melton v. Sellars, 181 S.W. 346, 
167 Ky. 704; Harlan v. Harlan, 139 S. 
W. 1063, 144 Ky. 817. 


Me.—Paine v. Forsaith, 24 A. 590, 
84 Me. 66. 


Md.—Lindsay v. ‘Wilson, 63 A. 566, 
103 Md. 252, 2 L.R.ALN.S. 408. 


fie eee vy. Sohier, 1 Cush. 


Mo.—Applegate v. Smith, 
166; 


31 
Liggat v. Hart, 23 Mo. "127. 


N.H.—Livermore v. Wells, 83 A. 131, 
16 Ni Bee 576; Loveren y. Lamprey, 22 


N.Y.—Byrnes v. Baer, 86 N.Y. 210; 
Lent v. Lent, 24 Hun 436; U.S. Sec. 
TrustsCovv. Petrillo, 220 Nry.Si635, 
129 Mise. 15; In re Steele’ s state, 162 
NGS en eos 98 Mise. 180. 


N.C.—Edwards vy. Warren, 90 N.C. 


Mo. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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er a will passes after-acquired real property, under 
these statutes, depends on the intention of the testa- 
tor, which intention is to be determined by rules of 
Although generally, 
whenever a testator refers to an actually existing 
state of things, his language should be held as re- 
ferring to the date of the will, and not to his death,®° 
it has been held that the use of words denoting the 


construction and not of law.®® 


604. 


Ohio.—James v. Pruden, 14 Ohio 
St. 251; Reynolds v. Reynolds, 9 Ohio 
App. 337 


OO. 
Pa.—In re Bingaman’s Estate, 127 
A. 73, 281 Pa. 497; Schaper v. Pitts- 


burgh Coal Co., 109 A. 762, 266 Pa. 


154; Snyder v. Pittsburgh Coal Co., 
109 A. 763, 266 Pa. 159; Graham v. 
Grusan,) 19) (A. 565,132) Pa. 7935 Wal= 


liams v. Williams, 83 Pa.Super. 90; 
Miller v. Boyd, 8 Pa.Dist.&Co. 52. 


S.C.—Scaife v. Thomson, 15 S.C. 
337. Y 


Wash.-—In re Little Joe, 
995, 165 Wash. 628. 


W.Va.—Dearing v. Selvey, 40 S.E. 
478, 50 W.Va. 4. 


Eng.—Langdale v. Briggs, 3 Smale 
& G. 246, 65 Reprint 645 [aff 8 De G. 
M. & G. 391, 57 Eng.Ch. 308, 44 Reprint 
441]. 


Sask.—Re Aussant Estate, [1917] 3 
West.Wkly. 655. 


[a] Time of acquisition held im- 
material.—W hether lands, bequeathed 
in a testator’s will, were acquired by 
the testator before or after making 
of his will was immaterial, since, by 
statutory provisions, the will was 
to be construed as having been ex- 
ecuted immediately prior to the tes- 
tator’s death unless a contrary inten- 
tion appeared therefrom. Gordon v. 
Bhringhaus, 129 S.E. 187, 190 N.C. 147. 


{b] Fact that testator did not 
know that he was to acquire this 
property does not defeat this con- 
struction. Lindsay v. Wilson, 63 A. 
566, 103 Md. 252, 2 L.R.A.N.S. 408. 


[c] Property added to estate by 
executor.—A testamentary disposi- 
tion of property ‘‘accruing to my es- 
tate’ covers property added to the 
estate, such as a plantation purchas- 
ed by the executor. Gully v. Nev- 
ille, (Miss.) 55 So. 289. 


[d] Unity of possession and actu- 
al occupation with land theretofore 
owned is regarded as an unmistakable 
intention to include such after-ac- 
quired property in the general devise 
of such property. Sussex Trust Co. 
v. Polite, 106 A. 54, 12 Del.Ch. 64. 


[e] Provisions held sufficient to 
convey after-acquired realty.—(1) 
The testator’s “entire real and per- 
sonal property wherever found,” con- 
sisting of real estate described, “and 
all moneys or other personal prop- 
erty I may be possessed of at my 
death.” Halderman v. Halderman, 
174 N.E. 890, 342 Ill. 550. (2) “All the 
real estate that I may die seised of, 
being the land ‘that I now live on.” 
Cummings v. Lohr, 92 N.E. 970, 246 
Till. 577. (8) A devise of all the tes- 
tator’s property ‘both real and per- 
sonal. the real property consisting 
of my _ restricted allotment” dis- 
posed of entire estate. In re Lit- 
tle Joe, 5 P.(2d) 995, 165 Wash. 628. 
(4) A devise of “all my right, title 
and interest” in certain parcels and 
“the whole of” another parcel, the 
testator at the time owning but an 
undivided half interest in the first 
tracts. Carley v. Harper, 114 N.E. 
351, 219 N.Y. 295 [rearg den 114 N.E. 
1062, 5219 INvxa0 654-0 C5) HD give, «de- 


[69 C. J.—24] 


5 P.(2d) 
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vise, and bequeath all my real and 
personal estate, of whatsoever na- 
ture or kind soever, and wheresoever 
situated,” etc., and “all the rest, res- 
idue and remainder of my estate, real, 
personal, and mixed, and wheresoever 
situated.” Clayton v. Hallett, 70 P. 
429, 307Coloy, 231, 97 Am:S.R.117; 59 
L.R.A. 407. (6) “All my personal 
property . - and all that I may be 
rightfully possessed of at the time of 
my decease.’’ Goetter v. Berth, 133 
A. 872, 99 N.J.Eq. 625 (where, at the 
time of making the wiil, the testa- 
tor’s property consisted principally 
of personalty, but at his death twen- 
ty-two years after his property con- 
sisted mainly of realty). (7) “All 
my real estate.”- Blacker y. Litten, 
29 Ohio C.A. 4238; In re Smith, 10 Ont. 
L.-449, 6 Ont.W.R. 390. (8) “All my 
estate, both real and personal, that I 
shall inherit as my portion after my 
father’s death.” Graham vy. Grugan, 
19 A. 56, 182 Pa. 79 (where the testa- 
trix’ father was living, and whose 
only estate in land was that inherit- 
ed by her from her mother subject 
to her father’s estate by the cur- 
tesy). 


{f] In Arkansas, although there 
was no positive statute changing the 
common-law rule, after considering 
the changes in the policy, as well as 
the formalities in alienating and as- 
suring title to real estate, from what 
they were when the English rule on 
this subject originated and prevailed, 
it was held that after-acquired realty 
passed under the will. Patty v. 
Goolsby, 9 S.W. 846, 51 Ark. 61. 


{g] After-acquired proceeds.—(1) 
Where the testator willed his wife all 
his personal and real property, a farm 
subsequently purchased in satisfac- 
tion of a mortgage held on it at the 
time of making the will passes under 


the general devise. Wambold  v. 
Scholl, 12 MontgiCo. (Pa.)) 1735 12) 
Where the testatrix bequeathed a 


mortgage, and later part of the mort- 
gage was paid, the beneficiary under 
the will is entitled to a new mort- 
gage and realty purchased with the 


proceeds. Teel v. Hilton, 42 A. 1111, 
21 R.I. 227. 
{h] Additions to estate.-—Where a 


testator at the time he made his will 
owned only one half of a certain 
tract, Known as the “C. place,” but 
thereafter acquired tke other half, 
so that he owned the whole tract at 
his death, a devise in such a wil] of 
all of the testator’s lands known as 
the “C. place” vested in the devisees 
title to the whole tract. McRae v. 
Lowery, 31 So. 538, 80 Miss. 47. 


59. Wingard v. Harrison, 169 N.E. 
Qo 2 SO ladle Sots 


60. Stanfield v. Thorne, 216 N.Y.S. 
410, 217 App.Div. 767. 


61. Del.—Sussex Trust Co. yv. Po- 
lite, 106 A. 54, 12 Del.Ch. 64. 

Tll.—Cummings vy. Lohr, 92 N.E. 
970, 246 Ill. 577. 

Towa.—Luers v. Luers, 124 N.W. 


6038, 145 Iowa 600, 139 Am.S.R. 453. 
N.J.—Garrison v. Garrison, 29 N.J. 
Law 153. 
N.Y.—Hodgkins v. Hodgkins, 108 N. 
YASHaAgSyi238 Appr Divs 110! 
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present tense, such as “all the estate I now own and 
possess,” will not prevent the operation of the stat- 
Where a will makes no specifie reference to 
after-acquired property, and contains no clause under 
which such realty would have passed, even if the tes- 
tator had owned it when the will was made, as to such 
realty, the testator dies intestate;®2 and devises of 
specific parcels of realty,°* of specific interests there- 


Tex.—Haley v. Gatewood, 12 S.W. 
25, 74 Tex. 281. 


Eng.—-Spencer v. Willis, [1911] 2 


Ch. 5638; Wagstaff v. Wagstaff, L.R. 
8 Eq. 229; Hepburn v. Skirving, 4 
Jur.N.S. 651; Re Edwards, 63 L.T. 


Rep.N.S. 481. 

[a] Rule applied to particular pro- 
visions.—The following provisions 
(1) ‘all that messuage wherein D. 


now resides” (In re Midland R. Co., 
34 Beav. 525, 55 Reprint 738), (2) 
“now in my own occupation”? (In re 


Champion, [1893] 1 Ch. 101), (3) “of 
which I am now possessed” (Hodg- 
kins v. Hodgkins, 108 N.Y.S. 178, 123 
App.Div. 110), \4) “where I now re- 
side” (Sussex Trust Co. v. Polite, 106 
A. 54, 12 Del.Ch. 64), (5) ‘estate call- 
ed Cleeve Court, with the appurte- 
nances” (Castle v. Fox, L.R. 11 Eq. 
542), (6) and “my property known as 
‘Walkerfield,’ being the property I 
now reside upon” (Hatton v. Bertram, 
13 Ont. 766), have been held to be 
mere additional description, and not 
to prevent the passing of additional 
land which has been added to the 
tract described. 


62. Bedell vy. Fradenburgh, 68 N. 
W. 41, 65 Minn. 361, 1 Prob.Rep.Ann. 
297; Price’s Appeal, 32 A. 455, 169 


ee 294; Sheaffer’s Est., 24 Pa.Dist. 
[a] Rule applie€d.—A paper re- 
garding the disposition of the “ef- 


fects” the writer might leave, giving 
his daughter one third of all “meon- 
ies” and of the proceeds of such “ef- 
fects as might be sold as her full 
share of all my estate,” remainder to 


certain others, and enumerating 
roughly Such other effects than 
cash, which consisted of personal 


property, did not comprehend the dis- 
position of after-acquired real estate. 
Price’s Appeal, 32 A. 455,169 Pa. 294. 


63. Del.—Sussex Trust Co. yv. Po- 
lite, 106 A. 54, 12 Del.Ch. 64. i 


D.C.—Sinnott v. Kenaday, 14 App.D. 
C. 1 [rev on other grounds 21 S.Ct. 
233, 179 U.S. 606, 45 L.Ed. 339). 


,Ind.—Coon v. Coon, 118 N.E. 820, 
eaten 478 [superseding op 112 N.E. 


Jowa.—Flynn vy. Holman, 94 N.W. 
447, 119 Iowa 731. ; a 


Ky.—Dockery’s Ex’rs v. Docker 
185 S.W. 849, 170 Ky. 194; Peppers 
Hx’'r v. Pepper’s Adm’r, 74 S.W. 258, 
115 Ky. 520, 24 Ky.L. 2403. 


La.—Valentine’s S ssi 
Rin ose. uccession, 12 La, 


Md.—Bourke y. Boone, 51 A. 396, 
94 Md. 472. 


Mass.—In re Foote, 22 Pick. 299. 


Mo.—Allison v. Hitchcock, 274 S.W. 
798, 309 Mo. 488; Farish v. Cook, 78 
BS foe 47 Am.R. 107 [aff 6 Mo.App. 
v Oo . 


N.C.—Hines v. Mercer, 34 S.E. 106, 
EZ NEG els 


Rit —Reelsv,, eiiliton 4 2A sel lee d 
R.1. 227. 


Tenn.—Sharpe y. Allen, 5 Lea 81. 
N.B.—Ayer v. Estabrooks, 2 N.B. 
Eq. 392. 
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in,°* do not pass subsequently acquired realty or in- 
terests, unless it appears that the particular descrip- 
tion was intended merely as an exhibition of the 
present location and extent of the devisor’s landed 
estate, and not as a limitation of the precedent 
grant.°> Nor will after-acquired lands pass under 
a will which declares that the estate given by it con- 
sists of personalty only.** Where the descriptive 
words employed in the will include after-acquired 
realty, it is not necessary to give effect to such de- 
seriptive words that the testatrix actually anticipat- 
ed the exact nature and origin of the property to be 
acquired.°? 


What is after-acquired property. Property on 
which the testator had a mortgage before the date of 
the will, and to which he subsequently acquired abso- 
lute title under a power of sale in the mortgage, has 
been held to be after-acquired property,°® while land 
sold under a mortgage and conveyed, before the date 
of the will, to a trustee who was under obligation to 
transfer it to the testator at any time and who con- 
veyed it after the date of the will has been held not 
to be after-acquired property.®® 


Retroactive operation of statutes. According to 
some authority, statutes providing for the passing of 


Ont.—Re Rogers, 47 Ont.L. 82. 


[a] Dife estate—A mutual will 
devising to the survivor a life estate 
in “all our estate and property, of 
every description,’’ devising describ- 
ed property in remainder, and contain- 


In re Russell, 
v. Saxton, 


Reprint 868. 
[a] 


WILLS 


Graupner vy. Koenig, 
19) Ch. Di) 432% 
13. ‘Ch. D. 
Miles, L.R. 1 Eq. 462, 35 Beav. 191, 55 


Mere enumeration of particu- 


Ceca thes o 
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after-acquired realty are held to be retroactive in 
their operation and apply to wills made before their 
passage, provided the testator dies subsequent to 
that date,*° although there is other authority to the 
contrary.‘+ 

[§ 1385] (b) Construction of Particular Statutes, 
A statute providing that every last will shall pass 
all the real estate which the testator had at the time 
of his death has been held to pass after-aequired 
property,’? in the absence of a contrary intent of 
the testator appearing from the context of the will.73 
Under a statute providing that every devise made 
by a testator in express terms.of all his real estate, 
or in any other terms denoting his intention to de- 
vise all his real property, must be construed to pass 
all the real estate he was entitled to devise at the 
time of his death, it has been held that it was not 
necessary to have a residuary clause in a will in or- 
der to pass after-acquired realty.74. Under a stat- 
ute providing that after-acquired realty may pass 
by any general or specific devise sufficient to include 
it had the same been acquired before the making of 
the will, provided a contrary intent does not appear 
from the will, the general or specific devise suffi- 
cient to include such realty has been held to be es- 
sential.75 Under a statute providing that the testa- 


41 Pa.Co. 488; 
Saxton 
Miles v. 


any such distinction should be made. 
The object of the provision was to 
abolish a rule of law which, in most 
instances . defeated the inten- 
tion of those who devised all their 
estates, real and personal, as in the 
present instance. The remedy pro- 


359; 


ing no residuary clause, was held to 
vest in the surviving spouse a life 
estate only in community interest of 
the deceased spouse to the particular 
land specified in the will, and not in 
after-acquired property as to which 
the deceased spouse died intestate. 
Verhalen yv. Klein, (Tex.Civ.App.) 268 
S.W. 975. 


[b] Coal under land.—Where, pri- 
or to the execution of a will direct- 
ing that the testator’s farm be sold, 
he had sold the coal underlying the 
farm, the power of sale did not apply 
to the coal, although it was after- 
ward reconveyed to him, and belong- 
ed to him at the time of his death. In 
pene” Estate, 96 A. 473, 251 Pa. 
201. 


{c] Enumeration of specific prop- 
erties.—A testator’s will, which in 
the first sentence gave all his real 
estate to his widow, and in the sec- 
ond sentence stated that real estate 
consisted of specific properties which 
were devised to her for life, was held 
to make a specific devise, and hence 
mot to cover after-acquired land. Al- 
lison v. Hitchcock, 274 S.W. 798, 309 
Mo. 488. 


{d] In particular county.—A de- 
vise of all the testatrix’ rea] estate 
situated in a designated county and 
owned by her at the time of her death 
gives to the devisee only such real 
estate as she owned at her death in 
the county, and does not pass realty 
in another county acquired subse- 
quent to the execution of the will. 
Gray v. Garnett, 146 S.W. 18, 148 Ky. 


64 Hale y. Audsley, 26 S.W. 963, 
122 Mo. 316. 


65. In re Winsby’s Estate, 291 P. 
851, 108 Cal.Apv. 614; Durboraw v. 
DPurboraw, (2k. 566, 6%. Kan. 139: 
Williams v. Brice, 10 Pa.Dist. 721; 


lars does not abridge or cut down the 
effect of general words. Williams v. 
Brice, 51 A. 376, 201 Pa. 595. But see 
Crombie v. Cooper, 24 Grant Ch. 
(Ont.) 470 (holding that an enumera- 
tion of the property given qualified 
the general devise so that after-ac- 
quired property did not pass there- 
under). 


66. Gardner’s Ex’r v. Gardner, 37 
N.J.Eq. 487 [aff 39 N.J.Eq. 337]. 


[a] Rule applied.—Where the will 
of a testatrix, owning no realty, gave 
a sister the interest on mortgages for 
life, and on her death gave the mort- 
gages and personal property to an- 
other, and thereafter the testatrix 
converted her mortgages and pur- 
chased certain realty, the will did 
not pass after-acquired realty. Mil- 
ler v. Bower, 103 A. 727, 260 Pa, 349. 


Age Blacker v. Litten, 10 Ohio App. 


68. Webster v. Wiggin, 31 A. 824, 
TST RAD 785- 2S. ene. (OL 0, 


[a] Coal under land.——Where the 
testator, after bequeathing his per- 
sonalty which included a purchase- 
money mortgage covering coal there- 
tofore conveyed by him, accepted a re- 
conveyance of the coal in satisfaction 
of the mortgage, the bequest did not 
cover the coal. In re Miller’s Estate, 
96 A, 473, 251 Pa. 201. 


69. Webster v. Wiggin, 31 A. 824, 
19 RT. 73323 TARA. O10; 


70. Pray v. Waterston, 12 Metce. 
(Mass.) 262; Cushing v. Aylwin, 12 
Mete. (Mass.) 169; Welborn vy. 
Townsend, 10 S.B. 96, 31 S.C. 408. 


[a] Reason for rule.—‘“That this 
third section of the statute was in- 
tended to apply to all wills, whether 
made before or after the statute, will 
not, we think, admit of any reason- 
able doubt. There is no reason why 


vided to obviate the will to past as 
well as future wills, where the testa- 
tor was living when the revised stat- 
utes took effect. Ii the testator had 


'died before that time, then indeed the 


question as to vested rights would be 
involved. But no reason can be giv- 
en why the intention of the testator 
should be defeated in this case, that 
would not apply to all wills.” Pray 
ved wana oa 12 Metc. (Mass.) 262, 


71. Morgan v. 
OE RvAw I ba0: 
Ga. 562. 


72. Redwood vy. Howison, 99 A. 863, 
129 Md. 577. 


73. Bourke v. Boone, 51 A. 396, 94 
Md. 472. 


[a] Reason for rule.—There 
should appear an intention to disin- 
herit the heir before such will be 
done, as the heir must inherit, unless 
the estate is given to some one else, 
the reason being that the law pro- 
vides how a man’s estate at his death 
shall go, unless he, by his will, plain- 
= airgote ara re be disposed of dif- 
erently, ourke v. Boone, . 396, 
94 Md. 472. pen 


74 Blakeney vy. Du B 
746, 167 Ala. 627. SEey See 


Residuary clauses as passing after. 
save? property see infra §§ 1480, 


75. Flummerfelt’s Ex’rs v. Flum- 
merfelt, 26 A. 857, 51 N.J.Eq. 432. 


[a] Particular provision held suf- 
ficient.—"‘I want my children or 
their heirs to share and share alike 
in my estate.” Flummerfelt’s Ex’rs 
age Temata rect, 26 A. 857, 51 N.J.Eq. 


[b] In New York it has been held 
that there must be such language as 


Huggins, 42 F. 869, 
Gibbon v. Gibbon, 40 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tor may devise after-acquired realty “when the in- 
tention is clear and explicit,” it has been held that 
the intention need not be expressed in direct lan- 
guage,’® although a statute providing that such prop- 
erty shall pass provided “such shall clearly and man- 
ifestly appear by the will to have been the intention 
of the testator” has been held to be restricted in its 
operation to those cases where the testator’s intent 
to pass after-acquired property is clearly and suffi- 
Under a statute re- 
quiring that the intention to pass after-acquired re- 
alty must appear by express terms, it is not sufficient 
that such an intent may appear by implication or in- 
ference,’® and a general description of the property 
devised which is no more comprehensive than might 


ciently disclosed in his will.77 


will enable the court to see that the 
testator intended the devise to op- 
erate on real estate which he should 
afterward purchase. Stanfield v. 
mene 216 N.Y.S. 410, 217 App.Div. 


[ce] In North Carolina, under L. 
(1844-1845) p 126 c 88 § 3, requiring 
that a will shall be construed to speak 
and™ take effect as if it had been ex- 
ecuted immediately before the death 
of the testator unless a contrary in- 
tent shall appear by the will, it has 
been held that, where the testator’s 
will devised all his property, and 
gave one daughter the lands lying 
south of a specified line, and there- 
after purchased other lands south of 
that line, such lands were included 
in the devise to the. daughter, 
Brown v. Hamilton, 47 S.H. 128, 135 
N.C. 10, 102 Am.S.R. 526, 9 Prob.Rep. 
Ann. 232. 


{d] In Pennsylvania, under the act 
of Aprils) 1833" (ef isp -250)),) pro=- 
viding that the real estate acquired 
by a testator after making his will 
shall pass by a general devise, unless 
a contrary intention be manifest on 
the face of the will, it has been held 
(1) that a ‘‘general devise” is to be 
understood to be a testamentary dis- 


position without qualification as to| 


tenure. Miller v. Bower, 103 A. 727, 
260 Pa. 349. (2) It is absolutely nec- 
essary, in order that a will may be 
construed as operating on _ subSse- 
quently acquired real estate, that an 
intent that it shall so operate shall 
affirmatively appear in the will it- 
self. Miller v. Bower, supra. 


fe] In Kentucky, under St. § 4839, 
providing that a will shall be con- 
strued with reference to the real 
property comprised in it, to speak and 
take effect as if it had been executed 
immediately before the death of the 
testator unless a contrary intention 
shall appear, it has been held that, 
if from the will itself it shall appear 
more reasonable to infer an intent 
that after-acquired land should pass 
by it than that it should remain unde- 
vised, then it will pass by the will. 
Otherwise, if the contrary intention 
shall seem more reasonable, the land 
will descend. And if there be noth- 
ing in the will to lead to the one de- 
duction rather than the other, land 
acquired by the testator after its pub- 
lication should descend as estate un- 
devised. Dockery’s Ex’rs v. Dockery, 
185 S.W. 849, 170 Ky. 194. 


76. Briggs v. Briggs, 29 N.W. 632, 
69 Iowa 617. 
[a] 


In the District of Columbia, 
under Code § 1628, as amended by 
the act of Congress of June 30, 1902 
(32 St. at L. p 545 ¢ 1329), it has 
been held that a devise of all the 
testator’s estate, both real and per- 


WILLS 


erty." 


tained.$! 


General. 


sonal, passed after-acquired realty. 
Taylor v. Leesnitzer, 37 App.D.C. 356 
foverr in effect Crenshaw v. McCor- 
mick, 19 App.D.C. 494; Bradford v. 
Matthews, 9 App.D.C. 438; McAleer v. 
Schneider, 2 App.D.C. 461]. 


[b] In Mlinois, under a statute re- 
quiring only that the whole will man- 
ifest an intention to dispose of all 
that the testator ‘at the time of his 
or her death shall have,” it has been 
held (1) that the distinction between 
present-owned and after-acquired 
property was removed. Halderman 
v. Halderman, 174 N.E. 890, 342 Ill. 
890. (2) The only question arising 
is whether the testator intended to 
devise all the real estate of which 
he should die seized. Halderman v. 
Halderman, supra. (3) The same 
rules of construction apply to the 
passing of after-acquired property as 
apply to the passing of present-owned 
property. Halderman v. Halderman, 
supra. (4) The requirement that the 
intent to pass after-acquired realty 
must “affirmatively” appear in the 
will means merely that the will’must 
show an intention on the part of the 
testator that such after-acquired 
property as well as his other prop- 
erty shall pass by the will. MHalder- 
man v. Halderman, Supra. (5) There 
must be a manifestation of intention 
to pass after-acquired realty. Watts 
v. Killian, 1383 N.E. 295, 300 Ill. 242; 
Cummings v. Lohr, 92 N.E. 970, 246 
Ill. 577. (6) It is not necessary to 
use different language showing a spe- 
cific intention to dispose of after- 
acquired realty. Halderman v. Hal- 
derman, supra. (7) Where an inten- 
tion to devise all‘the testator’s prop- 
erty is shown by the will, property 
not described or mentioned, including 
after-acquired property, will pass, al- 
though the will describes only certain 
property as owned by the testator. 
Halderman vy. Halderman, supra. 


"77. Wright v. Masters, 90 N.E. 797, 
81 Ohio St. 304, 185 Am.S.R. 790, 18 
Ann.Cas. 165. But see Carrel v. Car- 
rel, 24 Ohio Cir.Ct. 416 (holding that 
the words “clearly and manifestly,” 
as used in the statute, should receive 
but little consideration in construing 
wills; and, where it reasonably ap- 
pears from the will that the testator 
intended to devise after-acquired 
lands, the intention should be given 


effect, notwithstanding these inten- 
tions). 
[a] “All my real estate.”—Where 


a testatrix in describing the estate 
devised uses interchangeably the 
terms “all my real estate’ and “all 
the real estate of which I die seized,” 
the same is sufficient to include after- 
acquired real property. Blacker v. 
Litten, 10 Ohio App. 180. 


[b] No reference to after-acquired 
property.—Where the testator has 


*By CHARLES REZNIKOFF (§§ 1387-1429). 


[§ 1387] 2. Testater’s Entire Estate; 
tions Applicable to Realty or Personalty*s?—a,. In 
Where a testator would otherwise die in- 
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well have been used to convey what the testator then 
possessed is insufficient to pass after-acquired prop- 


[§ 1386] (8) Property To Be Purchased for Ben- 
eficiary. The testator may direct that property be 
purchased for a beneficiary, and such a provision is 
good where it is possible to ascertain from the will 
the description of the property to be purchased or 
the amount which shall be paid for it,®° although the 
rule is otherwise where these facts cannot be ascer- 


Descrip- 


made no reference to after-acquired 
property, and there is no residuary 
clause, after-acquired property does 
not pass under the will. Wright v. 
Masters, 90 N.E. 797, 81 Ohio St. 304, 
135 Am.S.R. 790, 18 Ann.Cas. 165. 


[c] In Maine, under Rey. St. ¢ 
76 § 5, providing that after-acquired 
realty may pass “when such ap- 
pears” to have been the intention of 
the testator, it has been held (1) that 
such intent must appear. Spear v. 
Stanley, 149 A. 608, 129 Me. 55, 75 A. 
L.R. 470. (2) Where no intent to in- 
clude. after-acquired property ap- 
peared in the will, the presumption 
against partial intestacy did not au- 
thorize the court to include such 
property. Spear y. Stanley, supra. 
(3) This statute is to be invoked 
where the question lies between cer- 
tain property passing by the will or 
by descent; in other words, between 
testacy and intestacy, and not where 
testacy is admitted and the issue is 
whether after-acquired property pass- 
es. Young v. Mosher, 97 A. 215,:115 
Me. 56. (4) If the devise is of the 
whole of a certain class of property, 
then future acquisitions within that 
class are embraced as a matter of 
law, but future acquisitions outside 
that class are not included. Young 
v. Mosher, supra. 


78. Pierce’s Petition, 39 A. 430, 20 
R.I. 380; Lorillard, Petitioner, 14.A. 
920, 16 R.I. 254; Church v. Warren 
Mig. Cot; S41 5389) 


[a] Erection of buildings partly 
on land expressly devised and partly 
on after-acquired property is not an 
express provision in the will for the 
passing of after-acquired property, 
consequently such subsequently ac- 
quired property does not pass with 
the devise. Lorillard, Petitioner, 14 
A. 920, 16 R.I. 254, 


[b] Particular provisions held in- 
sufficient to pass after-acquired re- 
alty.—(1) A provision for payment 
of the testator’s debts and funeral 
expenses with a gift of the residue. 
Pierce’s Petition, 39 A. 430,,..20 R.I. 
380. (2) “All the rest, residue, and 
remainder of my property, of every 
kind, nature, and description, and 
wherever the same may be.” Church 
v. Warren Mfg. Co., 14 R.I. 539. 


79. Webster v. Wiggin, 31 A. 824, 
19 RI. 78, 28 L.R.A. 510. 

80; Dee v. Dee, 72 NB 429, 212 
LL, 338) 


81. In re Traylor’s Estate, 22 P. 
298 1S Calo raid GAS Rana. 


82. Cross references: 
“Bequeath” and ‘‘bequest” as applica- 
ble to realty see infra § 1406. 
“Devise” as applicable to personalty 
see infra § 1430. 
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testate with respect to certain of his property,®* 
words and phrases which ean be reasonably inter- 
preted to pass the entire property of the testator 
Words intrinsically ap- 
plicable to personal estate may, by force of the con- 
text, include land;8* but words properly descriptive 
of personalty only are not extended to realty by am- 


will be given this effect.84 


biguous expressions.*°® 


[§ 1388] b. “Estate;”87 


“Estates.” 


WILLS 


tion. 
the context, 
Unless re- 


stricted in meaning by the context of the will or the 


“Surplus” as including realty see Sur- 
plus § 4 text and note 18 


83. Construction against intestacy 
see supra § 1147. 


84 Miller v. 25 Pa.Dist. 
867. 


Bower, 


[a] “Mortgages, money and per. 
sonal property.’—In connection with 
the other language of the will, by the 
use of “mortgages, money and per- 
sonal property” the testatrix intend- 
ed to pass title to any property of 
whatever nature or kind she pos- 
ep eeee Miller v. Bower, 25 Pa.Dist. 

he 


{b] Expressions held not opera- 
tive to pass entire estate.—(1) A be- 
quest of “all and sundry goods, gear, 
debts, sums of money, furniture and 
other effects and in general the whole 
personal property and goods in com- 
munion now belonging to us or either 
of us at the time of the death of the 
first deceasor with the whole interest, 
profits and produce of the premises 
and the writings, vouchers and secu- 
rities thereof” in a mutual will was 
a bequest of personal property only 
and did not pass any title to real es- 
tate. Paton v. Robinson, 71 A. 730, 
81 Conn. 547. (2) Where a testatrix 
leaves her sisters ‘‘all of my interest 
in the estate of my mother” and “all 
of my interest” in a certain firm, the 
expressions used do not include oth- 
er property which the testatrix owned 
at the time of her death; as to such 
property, in the absence of a resid- 
uary clause, she died intestate. Kid- 
der v. Bailey, 122 S.B. 22, 187 N.C. 505. 


85. See cases infra this note; and 
infra §§ 1388-1390, 1395, 1399. 


[a] Reference to anterior expres- 
sions.—Where an expression is used 
as synonymous with an anterior word, 
clearly descriptive of real estate, its 
extent of operation is measured, not 
by its own inherent strength, but by 
the import of its synonym. Russell 
v. Elden, 15 Me. 193; Ladd v. Harvey, 
21 N.H. 514; Homes v. Mitchell, 4 N. 
C. 14, 6 N.C. 228, 5 Am.D. 527; Hughes 
v. Pritchard, 6 Ch.D. 24; Hope v. Tay- 
jor, 1 Burr. 268, 97 Reprint 308. 


86. Doe v. Harles, 15 M.&W. 450, 
153 Reprint 926. 


87. Defined see Hstates § 1. 
88. See cases infra this note, 
[a] “My estate.’—(1) Where a 


testatrix, who died shortly after her 
husband, devised ‘“‘my estate” and in 
a subsequent paragraph bequeathed 
“any cash left by me outside of the 
estate” and ‘all my household effects, 
furniture, etc.,’’ ‘‘estate’’ included all 
the real and personal property of the 
testatrix which came to her under the 
will of her husband except the house- 
hold effects. Stedenfeld v. Stedenfeld, 
114 A. 406, 92 N.J.Hq. 241. (2) Where 
the testatrix had executed a deed of 
trust for the benefit of her son, “my 
estate’”’ in her will referred to her 
own estate and did not include the 


[§§ 1387-1388 


circumstances in which it was written,’*® as used ina 
disposing clause, “estate” is a comprehensive expres- 
sion, ineluding all the property of the testator.*® 
This is especially true where the word is reinforced 
by other words of the expression in which it is used,°° 
unless the context of the will®! or the circumstances 
in which it was written®? indicate a contrary inten- 
Unless the meaning of the word is limited by 
“estate” includes all kinds of property, 
real, personal, and mixed;°? thus “estate” includes 


estate held under the deed. Mayer v.|v. Martin, 1 Drew. 238, 61 Reprint 442; 


Tucker, 141 A. 799, 102 N.J.Eq. 524. 
(3) Although broad enough to include 
the testator’s real, as well as person- 
al, estate, the phrase, as used by the 
testator, was confined to the latter. 
ae Phul v. Hay, 26 S.W. 965, 122 Mo. 


[b] Under a statute providing that 
any life insurance effected by a hus- 
band on his own life shall inure to the 
benefit of his widow and children ac- 
cording to the statute of distribution, 
although insuranee payable to the 
testator’s estate is subject to disposal 
by will, a will disposing of ‘‘all of my 
estate, ‘poth real and personal” to a 
testator’s wife did not dispose of such 
insurance, in the absence of an ex- 
pressed intent that the statute should 
not take its course. Chrisman v. 
Chrisman, 210 S.W. 783, 141 Tenn. 424. 


89. Cal.—In re Sayre’s Estate, 300 
P. 838, 114 Cal.App. 649. 


Conn.—Warner v. Willard, 9 A. 136, 
54 Conn. 470. 


D.C.—Hilton v. Hilton, 9 D.C. 70 
{rev on other grounds 95 U.S. 591, 24 
L.Ed. 458] 


Iowa.— Smith v. Runnels, 65 N.W. 
1002, 97 Iowa 55. 


Me.—Chapman vy. Chick, 16 A. 407, 
81 Me. 109. 


Md.—Lewis v. Carver, 117 A. 108, 
140 Md. 121. 


Mass.—Boston Safe-Deposit, ete., 
Co. v. Mixter, 15 N.E. 141, 146 Mass. 
100; Hunt v. Hunt, 4 Gray 190. 


Miss.—Andrews v. Brumfield, 32 
Miss. 107. 


Mo.—Shumate vy. 
178, 110 Mo. 411. 


N.J.—Den ex dem. Sinnickson v. 
Snitcher, 14 N.J.Law 53; Norris v. 
Clark, 10 N.J.Eq. 51. 


N.Y.—Jackson v. Housel, 17 Johns. 
281; Jackson v. De Lancey, 11 Johns. 
365 [aff 13 Johns. 537, 7 Am.D. 403]. 


N.C.—Mably v. Stainback, 1 N.C. 
33, 1 Mart. 75. 


Pa.—Rossetter v. Simmons, 6 Serg. 
&R, 452; Turbett v. Turbett, 3 Yeates 
187, 2 Am.D. 369. But see In re Hunt- 
er’s Estate, 6 Pa. 97 (holding that 
“real and personal estate” does not 
include bonds, debts due by book ac- 
count, or money on hand or on depos- 
it, especially where a direction to sell 
manifests the intention of the testa- 
tor that the expression should not in- 
clude such property). 

4 Ss. Ca Bley ek v. Brightman, 12 S.C. 
60 

Texiqaley v. Gatewood, 12 S.W. 
25, 74 Tex. 281. 

Va.—-Neblett v. Smith, 128 S.E. 247, 
142 Va. 840; Smith’s Ex’r v. Smith, 
17 Gratt. (58 Va.) 268. 


Eng.—D’Almaine v. Moseley, 1 
Drew. 629, 61 Reprint 592; Fullerton 


Bailey, 20 S.W. 


Hamilton v. Hodsdon, 6 MooreP.C. 
76, 18 Reprint 612; Woollam v. Ken- 
worthy, 9 Ves.Jr. 137, 32 Reprint 554; 
Barnes v. Patch, 8 Ves.Jr. 604, 32 Re- 
print 490. 

90. See cases infra this note. 

[a] “The whole of my estate, both 
real and personal” is as comprehen- 
Sive as possible and includes the tes- 
tator’s whole estate, real] and per- 


sonal. Thornton v. Burch, 20 Ga. 791. 
[b] “All my estate, real and per- 
sonal, and wherever situated” in- 


cludes tangible personal property and 
silverware. Bank of Manhattan 
Trust Co. v. Gray, (R.I.) 166 A. 817. 


[c] “All of his estate” includes in- 
terest or @state under will of another. 
In re Allen’s Estate, 216 N.W. 446, 240 
Mich. 661. 


91. McAlister v. Gilmore, 36 N.C. 
22 (“all my estate, both real and 
personal’’). 


92. Moseley v. Bogy, 198 S.W. 847, 
272 Mo. 319 (although it is probable 
that “my whole estate, real and per- 
sonal” is equivalent to “all my real 
estate and personal property,” the in- 
tent of the testator may be gathered 
from the will in the light of the sur- 
rounding circumstances). 


93. U.S.—Lambert  v. 
Granch:! 96; 2).14.bd.. 307 


Paine, 3 
Meekins y. 


Branning Mfg. Co., 224 F. 202; Pulli- 
am v. Pulliam, 10 F. 28; Stump v. 
Deneale, 23 F.Cas.No. 13,560, 2 


Cranch.C.C. 640. 


Ind.—Snodgrass v. Brandenburg, 71 
N.E. 137, 72 N.E. 10380, 164 Ind. 59. 


Epes eee v. Barbour, 119 Mass. 


Minn.—Johnson v. Johnson, 21 N.W. 
725, 32 Minn. 518. 


Miss,—Andrews v. Brumfield, 32 
Miss. 107. 
N.J.—Carter v. Gray, 48 A. 711, 58 


N.J.Eq. 411; Price v. Price, 29 A. 679, 
52 N.J.Eq. 326; Cook v. Lanning, 3 A. 
132, 40 N.J.Eq. 369. 


N.Y.—Hacker v. Hacker, 138 N.Y.S. 
194, 153 App.Div. 270; Fosdick v. 
Hempstead, 8 N.Y.S. 772, 55 Hun 611; 
Jackson v. De Lancey, 11 Johns. 365 
[aff 13 Johns. 537, 7 Am.D. 403]. 


N.C.—Hinson v. Hinson, 97 S.E. 465, 
176 N.C. 613; Powell v. Wood, 62 S.E. 
1071, 149 N.C. 235; Harper v. Harper, 
62 S.E. 553, 148 N.C. 453; Foil v. New- 
some, 50 S.B. 597, 138 N.C. 115, 3 Ann. 
Cas. 417. 


Tenn.—Gourley — v. 
Sneed 387. 


Eng.—Hogan v. Jackson, Cowp. 299, 
98 Reprint 1096. 


Thompson, 2 


Can. Beets v. Harper, 21 Can. 
SiG 273 

Outs nicGate v. McCabe, 22 U.C. 
OVMBesiss 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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real and personal property ;°* the word includes real 
property,®° where such is the intention of the testa- 
tor, although words descriptive of personalty ac- 
company the word,®® as where it is coupled with oth- 
er words sufficient to carry the whole personal es- 
tate;°* and the word includes personal property.®® 
The word does not necessarily mean both real and 
personal property :°® it may mean either, according 
to the context and the sense in which the word is 
used. Where that appears to be the intention of the 
testator, as collected from the whole will, “estate” 
may be restricted to realty only;? or the word may 
be restricted to personalty,? as where it is confined 
to personalty by limitations applicable only to per- 
sonalty* or where it is enumerated with other words, 
all descriptive of personalty,® which are not in them- 
selves sufficient to pass the entire personal estate.® 


94. Lamb v. Lamb, 30 N.E. 133, 131 
N.Y. 227. See Thorn v. De Breteuil, 
71 N.E. 470, 179 N.Y. 64 (“estate and 
property” includes real and personal 


property). See also cases infra this 
note. 
[a] Particular exprezsions.—(1) 


In the expression “all my personal 
property including my share of the 
estate inherited from our parents,” 
the use of “personal property” did not 
qualify the use of ‘estate’? and the 
property inherited by the testatrix, 
real as well as personal, passed un- 
der the will. Lewis v. Carver, 117 A. 
108, 140 Md. 121. (2) A devise of 
“Bland Air estate, with all the slaves 
and their increase . . and all the 
personal property thereon not slaves, 
and used with the same at the time 
of my death” includes the crops and 
the furniture in the dwelling house. 
Mayo v. Bland, 4 Md.Ch. 


95. Powell v. Woodcock, 62 S.E. 
1071, 1072, 149 N.C. 285; Foil v. New- 
some, 50 S.E. 597, 188 N.C. 115, 3 Ann. 
Cas. 417. See cases infra notes 96, 97. 


{a] Presumption is that the tes- 
tator so used the word, unless the 
context restricts its meaning. Powell 
v. Woodcock, 62 S.E. 1071, 149 N.C. 
235; Foil v. Newsome, 50 S.E. 597, 
598, 188 N.C. 115, 3 Ann.Cas. 417. 


) 

96. Stewart’s Hstate, 15 P. 445, 74 
Cal. 98; Shumate v. Bailey, 20 S.W. 
178, 110 Mo. 411; Sites v. Eldredge, 
18 A. 214, 45 N.J.Eq. 632, 14 Am.S.R. 
7169; Longley v. Longley, L.R. 13 Eq. 
133, 41 W.5-Ch. 168,023 -b.T.Rep.N:S. 
736, 20 Wkly.Rep. 227; In re Andrew, 
50 Wkly.Rep. 471. See cases infra 
note 97. 


97. Dobson v. Bowness, L.R. 5 Ea. 
404; Hamilton v. Buckmaster, L.R. 3 
Eq. 323; Patterson v. Huddart, 17 
Beav. 210, 51 Reprint 1013; Edwards 
v. Barnes, 2 Bing.N.Cas. 252, 29 Is.C. 
L. 524, 132 Reprint 99; Jongsma v. 
Jongsma, *1 CoxCh. 362, 29 Reprint 
1204; Doe v. Langlands, 14 East 370, 
104 Reprint 644; Tilley v. Simpson, 
2 T.R. 659 note b, 100 Reprint 355; 
BEC eae v. McCabe, 22 U.C.Q.B. (Ont.) 
RYE 


Construction as giving effect to all 
hes of will generally see supra § 
1146. 


98. See cases infra this note. 


[a] Household furniture included. 
—Mayo v. Bland, 4 Md.Ch. 484; Hart 
v. Stoyer, 30 A. 497, 164 Pa. 523; Ous- 
eley v. Anstruther, 10 Beav. 453, 50 
Reprint 656. 


{b] Interest as lessor in coal lease 
included in devise of “all of his es- 
tate.” Birdsall v. Delaware & H. 
4506., 244 BW. 594. 


WILLS 


intention.?° 


99. Crew v. Dixon, 27 N.E. 728, 129 
Ind. 85. 


1. Den ex dem. Sinnickson v. Drew, 
14 N.J.Law 68; Den ex dem. Sinnick- 
son v. Snitcher, 14 N.J.Law 53; Nor- 
ris v. Norris, 10 N.J.Eq. 51; Taylor 
v. Dodd, 2 Thomps.&C. 88 [aff 58 N.Y. 
335]. See infra text and notes 2-6. 


2. Brainerd v. Cowdrey, 16 Conn. 
1;- Cox v. Corkendall, 13 N.J.Eq. 138. 


op Mass.—Dole v. Johnson, 3 Allen 


Miss.—Harkleroad v. Maxwell, 
So. 8738, 77 Miss. 117. 


Mo.—White v. Crawford, 87 Mo. 
App. 262. 

N.Y.—Havens y. 
Ch. 324. : 

Eng.—Coard v. Holderness, 20 Beav. 
147, 52 Reprint 559; Hamilton v. Hod- 
sdon, 6 MooreP.C. 76, 13 Reprint 612; 
Doe v. Rout, 7 Taunt. 79, 2: .C.L. 269, 
129 Reprint 32. 


See cases infra notes 4—6. 


_ 4 Archer v. Deneale, 1 Pet. (U.S.) 
585, 7 L.Ed. 272; Doe v. Hurrell, 5 B. 
&Ald. 18, 7 E.C.L. 22, 106 Reprint 1100. 

[a] Purposes of trust created by 
will.— Doe v. Hurrell, 5 B.&Ald. 18, 7 
E.C.L. 22, 106 Reprint 1100. 


5. Mass.—Godfrey v. Humphrey, 
18 Pick. 537, 29 Am.D. 621. 


Pa.—Page’s Estate, 75 Pa. 87. 
Va.—Miars v. Bedgood, 9 Leigh (36 


25 


Havens, 1 Sandf. 


Va.) 361; Minor vy. Dabney, 3 Rand. 
(24 Va.) 208. 

Wis.—Campbell v. Campbell, 37 
Wis. 206. 


Eng.—Jones v. Robinson, 3 C.P.D. 
344; Belaney v. Belaney, 35 Beav. 469, 
55 Reprint 978; Sanderson v. Dobson, 
1 Exch. 141, 154 Reprint 59; Woollam 
v. Kenworthy, 9 Ves.Jr. 137, 32 Re- 
print 554. 


General words coupled with enu- 
meration generally see supra § 1373. 


6 Bullard v. Goffe, 20 Pick. 
(Mass.) 252; Von Phul v. Hay, 26 S.W. 
965, 122 Mo. 300; Shumate v. Bailey, 
20 S.W. 178, 110 Mo. 411; Timewell v. 
Perkins, 2 Atk. 102, 26 Reprint 464; 
D’Almaine v. Moseley, 1 Drew. 629, 61 
Reprint 592; Bebb v. Penoyre, 11 East 
160, 103 Reprint 965; Tilley v. Simp- 


noe 2 T.R. 659 note b, 100 Reprint 
355. 

7; Trautz v. Lemp, 46 S.W.(2da) 
135, 329 Mo. 580. 

8. Hacker v. Hacker, 138 N.Y.S. 
194, 153 App.Div. 270 [rev 133 N.Y.S. 
266, 75 Misc. 380]. 


9. “Personal estate” see Personal 


[§ 1389] ¢. “Property;’’! 
used in a will, relative to the disposition of praeperty, 
“property,” unless restricted by the context, ordi- 
narily includes all that one owns of exchangeable 
value;!2 everything which is the subject of owner- 
ship;** the testator’s entire estate.1+ 
cially true where the word is reinforced by the use of 
a comprehensive 
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“Estate” does not necessarily mean an interest which 
the testator may have had in certain property; it 
may mean the property itself.” 


“Estates” is broad enough to cover all the proper- 
ey, real or personal, which the testator leaves.® 


“Personal estates’® will carry realty, where it is 
manifest from the will that such was the testator’s 


“Properties.” As 


This is espe- 
adjective,® unless the context in- 


§ 7; Property § 32. 

10. Doe v. Topfield, 11 East 246, 
103 Reprint 999. 

Direction to sell see Conversion §$§ 
25-49. 


11. 
seq. 


Property passing under devise of: 


“Disposable property” see Disposable 
18 C.J. p 1279 note 47 [b] 


“Loose property’? see Loose 38 C.J. p 
242 note 72. 


12. Ellet v. McCord, 
App.) 41 S.W.(2d) 110. 


“Property” as not including: 


Choses in action see infra text and 
note 26. 


Money see infra text and note 27. 


13. Presbrey v. Simpson, 53 App.D. 
Cr 258.6290 He usses 


14. Succession of Marks, 35 La. 
Ann. 1054; In re Moore’s Estate, 88 
A. 432, 241 Pa. 253; Ellet v. McCord 
(Tex.Civ.App.) 41 S.W.(2d) 110. 


[a] “Nomen generalissimum.?— 
“Property” signifies every species of 
property, and comprehends all the 
earthly possessions of a _ testator. 
Rossetter v. Simmons, 21 Pa.Super. 
452, 456. 


[b] That testatrix failed to de- 
scribe property in her will is no evi- 
dence that she did not intend to dis- 
pose of all her property. Eliet v. Mc- 
Cord (Tex.Civ.App.) 41 S.W.(2d) 110. 


[c] “Estate? and “succession” 
equivalent.—Succession of Marks, 35 
La.Ann. 1054. “Estate” as passing 
entire property see supra § 1388. 
“Succession” see Descent and Distri- 
bution § 1. 


15. See cases infra this note. 


[a] Phrases held to pass every- 
thing which testator had right to dis- 
pose of.—(1) “All my _ property.” 
Garrett v. Garrett, 21 S.C.Hq. 272. (2) 
“All my property, leasehold and free- 
hold.” Re Roberts, 55 L.T.Rep.N.S. 


See Property 50 C.J. p 725 et 


(Tex.Civ. 


498. (3) “All my property of every 
description.” Hurdle v. Outlaw, 55 
N.C. 75. €4) “All my property, real 


and personal.” Bailey v. Pittsburg, 
ete, Re-Co., 57-A.58, 208 Pa. .45.) (5) 
“All property, real, personal or mixed, 
wheresoever situated, which at the 
time of my death may belong to me 
or be subject to my disposal by will.” 
In re Hunt’s Will, 202 N.Y.S. 224, 207 
App.Div. 127 [rev 189 N.Y.S. 55, 116 
Misc. 23, aff 143 N.E. 764, 237 N.Y. 
613] (inherited interest included). 
(6) “All the property I possess, real 
and personal, movable and immova- 
ble.” Thomas v. Blair, 35 So. 811, 111 
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dicates that the phrase was used in a limited sense.*® 
Unless the intention of the testator as shown by the 
“oroperty” 
both realty and personalty.18 This is especially true 
where the word is reinforced by others in the ex- 
Unless restrained by 


context is to the contrary,'* 


pression in which it is used.+® 
the context, 


to realty.?1 


La. 678 [error dism 25 S.Ct. 797, 196 
U.S. 637, 49 L.Ed. 630]. Clee 
two town lots situated in Comal Town 

. . together with all,the buildings, 
all the cattle, and all other property.” 
Dempsey v. Taylor, 23 S.W. 220, 4 
Tex.Civ.App. 126. * 


16. See cases infra tlifis note. 
[a] Meaning confined to personal. 
ty.— (1) Where other provisions dis- 


posed of the personalty, “all my prop- 
erty” did not de aie such... Clark v. 
eavitt,. 61 Niue. 751, 330. 111. 350. 
(2) Ina will in Grhtteh’ there were no 
words of inheritance or perpetuity ap- 
plicable to land, ‘‘all my earthly prop- 
erty” was intended to include person- 
al property only. Brown v. Dysinger, 
fo miRawlen Gea,) 408.) (3) Alle the 
property.” West v. Randle, 3 S.E. 454, 


79 Ga. 28 
pane See infra text and notes 21, 
18. U.S.—Soulard v. U. S., 4 Pet. 


511, 7 Lid. 938; 
9 B.C asi No. 5,016, 8 Cranch ;CiC. 206 


D.C.—Young v. Norris Peters Co., 
27 App.D.C. 140. 


Hawaii.—Matter of Noholoa, 18 
Hawaii 265; In re Bishop, 16 Hawaii 
804. 


Ind.—Cate v. Cranor, 30 Ind. 292. 


Ky.—wWheeler’s Heirs v. Dunlap, 52 
Ky. 291. 

La.—Marks’ Succession, 35 La.Ann. 
1054; Keller v. McCalop, 12 Rob. 
639. ) 


Mass.—Laing v. Barbour, 119 Mass. 
523. 


Miss.—Morris v. 
Miss. 492. 


Mo.—MecGurry v. Wall, 27 S.W. 327, 
122 Mo. 614. 


N.J.—Crocker v. Crocker, 164 A. 9, 
112 N.J.Eq.' 203; Price v. Price, 29 A. 
679, 52 N.J.Eq. 326. 


N.Y.—Jackson v. Housel, 17 Johns. 
281. See Thorn v. De Breteuil, 71 
N.E. 470, 179 N.Y.: 64 (“estate and 
property” includes real and personal 
property). 


N.C.—Brawley v. Collins, 88 N.C. 
605; Atkins v. Kron, 37 N.C. 58; Pip- 
pin y. Ellison, 34 N.C. 61, 55 ‘Am.D. 
403. 

Ohio.—McCall v. Jones, 2 Ohio Dec. 
(Reprint) 704, 4 West.L.Month. 627. 

me Er ascraas Vv. Simmons, 6 Serg. 
&R. 

“fe edehe done v. Jones, 8 R.I. 526. 

S.Cc.—Pell v. Ball, 17 S.C.Eq. 48. 

Tenn.—Fry vy. Shipley, 29 S.W. .6, 
94 Tenn. 252; Blackmore’s Heirs v. 
Payne, 5 Hayw. 104. 

Tex.cHymer vy. Holyfield, (Civ. 
App.) 87 S.W. 722; Dempsey v. Tay- 
lor, 23 S.W. 220, 4 Tex.Civ.App. 126. 


Eng.—Lloyd v. Lloyd, L.R. 7 Eq. 
458; Re Roberts, 55 L.T.Rep.N.S. 498. 


Can.—Cameron y. Harper, 21 Can. 
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“property” will pass realty.?° 
meaning of the word may be confined by the context 
The meaning of “property” may be con- 


Foxall v. McKenney, 


WILLS 


will pass 


The 
sidered.?+ 


$.C. 278. 


Ont.—Re Crawford, 4 Ont.L. 313, 1 
SA es 470; Re Hargin, 16 Ont. 


“Judges of the present day prefer 
the rule which gives to words of a 
comprehensive import their full ex- 
tent of operation, unless some very 
distinct ground can be collected from 
the text for considering them as used 
in a special and restricted sense.’ 
1 Jarman Wills (6th ed) p 735 [quot 
acehioes of Noholoa, 18 Hawaii 265, 


[a] “House and property.”— 
Where the house in question was a 
summer cottage containing furniture, 
“and property’’ included not only the 
house and land but the contents as 


ioe Re Thompson, 19 Ont.W.N. 
i. 

19. See cases infra this note. 

fa] “All my property.”—Caffey v. 


Tindall, 56 So. 177, 99 Miss. 851. 


[b] “All this property” includes 
the real estate described with its ac- 
cumulations. Spencer v. Adams, 97 
N.E. 748, 211 Mass. 291. 


[ec] “My entire real and personal 
property wherever found.”’—Halder- 
eae Halderman, 174 N.E. 890, 342 


20. D.C.—yYoung v. Norris Peters 
Co. 27- App DC. 140: 


K Te ae eee Heirs v. Dunlap, 52 
Ky. *391, AY) 


eek v. Barbour, 119 Mass. 


ao. 


Pa.—Rossetter v. Simmons, 6 Serg. 
&R. 452. 


Eng.—Morgan v. Morgan, 6 B.&C. 
512, 18 B.C.L. 235, 108 Reprint 540; 
Wall’s Lessee v. Langlands, 14 Hast 
370, 104 Reprint 644. 


“The doctrine of the more modern 
cases . . is that to authorize 
the confining of the word ‘property’ 
and other such expressions to person- 
al estate, there must be a clear indi- 
cation in the will of an intention so to 
confine them; and the fact that there 
has been no preceding devise of real 
estate, or that the words used have 
been applied in the previous part of 
the will to dispose of personal estate, 
or are accompanied by words de- 
seriptive of personal estate merely, 
will not have the effect to restrict 
them invariably to personal property; 
but to warrant such a restriction, 
some other indication of intention is 


necessary.” Wheeler’s Heirs v. Dun- 
lap, Supra. 
[a] Ex vi termini “property” in- 


cludes real estate, unless it would 
appear from the whole will that the 
testator used the term in a restrained 
sense, and intended to confine it to 
personal estate. Rossetter v. Sim- 
mons, 6 Serg.&R. (Pa.) 452. 


[b] Where “property” is associat- 
ed with other words exclusively ap- 
plicable to personal estate, which are 
sufficient to include every species of 


[§ 1389 


fined by the context to personalty.22 Simply because 
of association with words exclusively applicable to 
personal property, “property” is not limited in its 
meaning to that class, where the intention of the tes- 
tator is to inelude all kinds of property.?° 
mining whether or not “property” 
stricted meaning, all terms of the will must be con- 
“Property” ‘includes choses in action,?° 


In deter- 
is used in a re- 


personal estate, the word, not ap- 
plicable to anything else, will pass 
real estate. Re Greenwich Hospital 
Improvement Act, 20 Beav. 458, 52 
Reprint 680 [dist Coard v. Holder- 
ness, 20 Beav. 147, 52 Reprint 559 
(holding that real estate did not pass 
by a gift of “all estate, effects, and 
property, whatsoever and whereso- 
ever,” where the rest of the will was 
applicable to personal estate only and 
there were no words applicable to 
real estate, and the limitation was to 
trustees, their executors and adminis- 
trators)]. Construction so as to give 
effect to every word or phrase see 
supra § 1146. 


{[c] Under construction statute, 
providing that “property” includes 
real and personal property, ‘also my 


property” at a certain address, as 
used in a certain will, devised the 
realty at such address. In re: Seif’s 
Will, 209 N.Y.S. 341, .212 App.Diy. 
558 (construing Gen. Const. L. §-88).: 


21. Howland v. Howland, 100 
Mass. 222; Gries. v. Coleman, 1 
Woodw. (Pa.) 413; Re Lunness; 46 
Ont.L. 350, 17 Ont.W.R. 186 [rev 16 
Ont.W.N. 374]. 

{a] Use of “situated” after “prop- 


erty” limits its meaning to realty, and 
the word does not include stock of 
a railroad company. Re Lunness,. 46 
Ont.L. 320, 17. Ont.W.R. 186. ‘‘Situat- 
ed” see Situate 58 C.J. p 741 text.and 
notes 11-13. 


22. Ark.—Webb v. Webb, 163 S.W. 
ai 111 Ark. 54. 


y.—Johnson v. Mansfield, 195 8. 
we “53, 176 Ky. 386. 


N.J.—Crocker v. Crocker, 164 A. 4, 
112 N.J.Kq. 208. 


N.C.—Brawley v. Collins, gs N.C. 
605; Clark v. Hyman, 12 N.C. 382: 


Pa.—Howe’s Appeal, 17 A. 588, 126 
Pa. 233 [rev 6 Pa.Co. 354]. 


Eng.—Buchanan y. Harrison, 8 Jur. 
DRA wid Ex p. Yates, 20 L.T.Rep.N. 


[a] Where testator provides that 
all “property, money, and. effects” 
willed to his wife that may be left 
at her decease shall go, to. certain 
beneficiaries, land is not included, for 
it must be left. Brawley v. Collins, 
88 N.C. 605. 


[b] “Rest of my property” may 
refer merely to the personal property 
which the testator expected would re- 
main after the debts andi legacies 
were paid from it. Purdy v. Purdy, 
57 N.Y.S. 166, 36 App.Div. 535. 


23. Blackmore’s Heirs vy. Paine, 5 
Hayw. (Tenn.) 105; Re Splan, (Alta. 
[1929] 4 Dom.L.R. 405. See supra 
note 20 [b]. 


24. Clark v. Leavitt, 161 N.E. 751, 
330 Ill. 350; Rossetter vy. Simmons, 6 
Serg.&R. (Pa.) 452. 


Construction as whole generally see 
supra §§ 1153-1156. 


25. Ga.—Wayne v. Haridee) 92 
S.E. 937, 147 Ga. 127. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Sate wie, 


§§ 1389-1393] 


unless a contrary intention is manifested.2® Unless 
the will manifests a contrary intention,?? the term 
also includes money.?® 


“Personal property;” “personal properties.” 
Where it appears from the context of the will that 
it was the testator’s intention that “personal prop- 
erty” should include realty,?® or where the expression 
was used in the sense of “my own property,’’° it will 
be so construed. ‘All personal properties” may in- 
clude real estate.°+ 


[§ 1390] d. “Effects.”82 Although “effects” ordi- 
narily refers to personal property,?* and does not 
pass real property,®* it may include such property 
and should be so construed when it appears from the 
context®® and surrounding circumstances** that such 
was the testator’s intention. 


_ [§ 1391] e. “Money;’8?7 “Moneys.” Although 
Smoney” ordinarily refers to personal property,?® it 
may mean the entire personal and real property of 
the testator, according to the testator’s intention, as 
manifested by the will read in the light of proper 
evidence.2® The word may be used as the equivalent 
of “possessions,”*° “property,’*1 or “estate.”*? 
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“Money” does not extend beyond what is literally 
“money’’4 to inelude land## unless the context re- 
quires it. 

“Moneys.” Where it clearly appears from the 
context of the will that the testator used the word 
“moneys” as the equivalent of “property” and in- 
tended the word to include all property belonging to 
the testator at the time of death, that meaning must 
be adopted.*® 


[§ 1392] f. “Premises.”*® Although in its more 
usual sense “premises” refers to a parcel of land. 
with its appurtenances,*? in its strict sense the word 
refers to what has been previously mentioned, with- 
out regard to the nature of the thing;#8 accordingly, 
its scope is determined by the expression to which it 
refers.49 As used, it may include the furniture®°® 
and equipment®! of a house. 


[§ 1393] g. Other Expressions—(1) “All I 
Have.” Where there is nothing to show that the 
words were used with reference to a particular spe- 
cies or kind of property, “all I have” ineludes every 
deseription of property.52 Although used in eon- 
junction with words applicable to personalty, the 


Ind.—Cate v. Cranor, 30 Ind. 292. 


Mich.—Stebbins v. Stebbins, 49 N. 
W. 294, 86 Mich. 474, 481. > 


N.H.—Fogg v. Clark, 1 N.H. 163. 


Pa.—Myers’ Appeal, 48 Pa. 26; 
Brown v. Dysinger, 1 Rawle 408; 
Morrison v. Semple, 6 Binn. 94. 


S.C.—Pell v. Ball, 17 S.C.Eq. 48; Mc- 
Lemore v. Blocker, 5 S.C.Eq. 272. 


Tenn.—Fry v. Shipley, 29 S.W. 6, 94 
Tenn. 252. 


[a] Claim.—Where the testator 
gave to his wife “all of the property 
real and personal of which I shall die 
seized and possessed,” a claim for 
“longevity pay” was included. Wayne 
vy. Hartridge, 92 S.E. 937, 147 Ga. 127. 


[b] Mortgage held by testator.— 
Stebbins v. Stebbins, 49 N.W. 294, 86 
Mich. 474. 


26. Jameson’s Appeal, 1 Mich. 99; 
Pippin v. Ellison, 34 N.C. 61, 55 Am. 
D. 403; Pleasants’ Appeal, 77 Pa. 356; 
Sloan’s Appeal, 2 Del.Co. (Pa.) 484; 
Thorne v. Thorne, 33 Can.S.C. 309 
[aff 4 Ont.L. 682, 1 Ont.W.R. 608]. 


[a] Direction to sell “property” 
indicates that the testator did not in- 
tend to include choses in action. 
Pippin v. Ellison, 34 N.C. 61, 55 Am.D. 
403. 


[b] Things capable of being used 
in common only, intended by testator 
to pass under “property,” excluded 
choses in action. Appeal of Jameson, 
1 Mich. 99. , 


27. Patterson v. Wilson, 8 S.E. 229, 
101 N.C. 584 (where “property,” as 
ijn its ordinary acceptation among 
people not familiar with legal 
phraseology, is used as applicable to 
things, such as mules, carriages, 
farming implements and the like, but 
not as including money, and was so 
used by a testator, the word will not 
be given its broad legal sense). 


28. Stuckey v. Stuckey, 10 S8.C.Eq. 
308. 
29. Re Carss, 16 Ont.W.N. 156. 


Direction to sell see Conversion §§ 
24-49. 

30. West v. West, 213 N.Y.S. 480, 
215 App.Div. 285. 


“Personal” see 48 C.J. p 1045. 


31. Harding’s Estate, 1 Pa.Dist.& 
Co. 538 (where the testator, untrained 
in the law, used “property” in the 
plural to exclude the idea that the 
expression was applicable to a single 
kind of property only, and distin- 
guished between his business and his 
personal property). 


32. Defined see 19 C.J. p 1017. 
33. See infra § 1481. 


34. Howe’s Appeal, 17 A. 588, 126 
Pa. 233; Cross v. Wilks, 35 Beav. 562, 
55 Reprint 1014; Doe v. Harles, 15 M. 
&W. 450, 153 Reprint 926; Doe v. 
Dring, 2 M.&S. 448, 105 Reprint 447. 


35. Andrews v. Applegate, 79 N.E. 
UG te 2 2S TS 55 eel) eR RAUNaS.. 16611 
and note, 7 Ann.Cas. 126 and note; 
Ruckle v. Graffin, 39 A. 624, 86 Md. 
627; Page v. Foust, 89 N.C. 447; Hall 
v. Hall, [1892] 1 Ch. 361; In re Sheri- 
dany Reel halted el ipentieldesy. 
Horn-Castle, 2 Jur. 610; Lines v. 
Lines, 22 L.T.Rep.N.S. 400. 


[a] As referring to antecedent 
words which describe real estate.— 
In re Wolfe’s Will, 117 S.E. 804, 185 
N.C. 563; Den v. Trout, 15 East 394, 
104 Reprint 893; Doe v. White, 1 
East 38, 102 Reprint 13. 


[b] Particular expressions held to 
include real estate.—(1) ‘Effects of 
what nature and kind soever.” Titch- 
field v. Horn-Castle, 2 Jur. 610. (2) A 
devise of all the testator’s ‘furniture, 
goods, chattels, and effects, whatso- 
ever the same may be, or wheresoever 
the same may be situated.” Hall v. 
Hall, [1892] 1 Ch. 361. 


[ec] Particular expression held 
not to include real estate.—‘‘Goods, 
chattels, rights, and credits, and ef- 
pete. Bowlin v. Furman, 384 Mo. 

86. In re Spriggs’ Hstate, 225 P. 
617, 70 Mont. 272; Coffman’s Adm’r 
y. Coffman, 109 S.E. 454, 131 Va. 456. 


37. As wealth, property, or estate 
see Money § 6. 

38. See infra §§ 1434-1436. 

39. In re Miller’s Estate, 48 Cal. 
165, 22 Am.R. 422; Mutual Life Ins. 
Co. of New York v. Spohn, 188 S.W. 
1078, 172 Ky. 90 [mod 186 S.W. 633, 


“Co, 485; 


170 Ky. 721]; Talbot v. Anderson, 
141 A. 256, 292 Pa. 454; Ostrom y. 
Datz, 118 A. 313, 274 Pa. 375; Straw- 
vbridge’s Hstate, 5 Pa.Dist. 692, 18 Pa. 
Jacobs’ Estate, 9 Pa.Co. 40 
Taff 21 A. 318, 140 Pa. 268. 23 Am.S.R. 
230. 11 L-R.A. 767]; McCullough v. 
Lauman, 80 P. 441, 38 Wash. 227. 


40. Marshall’s Est., 20 Pa.Dist. 265. 
“Possessions” see Possession § 7. 


41. McCabe v. Cary’s Ex’r, 116 S.E. 
485, 185 Va. 428. 


“Property” as operative to pass en- 
tire estate see supra § 1389. 


42. McCabe v. Cary’s Ex’r, 116 S.E. 
485, 185 Va. 428. 


“Estate” as operative to pass entire 
estate see supra § 1388. 


Pie Rengier’s Estate, 21 Pa.Dist. 


44. Sweet v. Burnett, 32 N.E. 628, 
136 N.Y. 204. 


45. Mt. Holly Safe Deposit & Trust 
7 v. Deacon, 81 A. 356, 79 N.J.Eq. 
46. Defined see 49 C.J. p 1327. 
47. See infra § 1404. 
oats: Sanford v. Irby, 4 L.J.Ch.O.S. 
49. In re Handley’s Estate, 57 A. 


755, 208 Pa. 388; Kennedy v. Cowden, 
§ Drunh.Co. (Pa.) 159; Doe v Meakin, 
1 Hast 456, 102 Reprint 176; Martin v. 
Martin, 8 Ont.L: 462, 3 Ont. W.R. 930. 


baer Sanford v. Irby, 4 L.J.Ch.O.S. 


51. In re Franck’s Estate, 210 P. 
417, 190 Cal. 28. 


[a] Legacy of “all the net profits 
or net income that may ha derived 
from those certain premises” was, in 
view of the circumstances under 
which the will was made, a gift not 
only of the real estate. but the person- 
al property thereon. In re Franck’s 
Estate, 210 P. 417, 190 Cal. 28, 


Gift cf profits or income from real 
and personal property generally see 
infra §§ 1414-1420, 1451-1455. 


Shae Clingan v. Mitcheltree, 31 Pa. 


[§§ 1393-1401 
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phrase includes real estate.5% 


[§ 1394] (2) “Balance.”*+ As used in a clause 
which is in effect a proviso or limitation upon a pre- 
vious clause, disposing of personal property, “bal- 
ance” refers only to personal property.®® 


[§ 1395] (3) “Belongings.”®® Where there is 
nothing in the will to show a contrary intent, “be- 
longings” includes real as well as personal proper- 
byn% 

[§ 1396] (4) “Business.”5§ Although the gift of 
a business usually involves personalty only,®® a de- 
vise of an interest in the testator’s “business” may 
inelude land.®° 

[§ 1397] (5) “Interest.”*1 As used, “interest” 

_may apply to both real and personal property.°? 

[§ 1398] (6) “Principal.”’*? In a will giving the 
use of realty and porsonalty, including the interest 
on deposits, with gift over of interest and principal, 
“principal” referred to the bank deposits and did not 
include realty.®4 

l§ 1399] (7) “Share;’® “Distributive Share;’’®® 
“Distribution.”§7 As used, “share” may include 
both personalty and realty,°® or it may refer to per- 


sonalty only.*® Although “distributive share” or- 
dinarily refers to personal property, the phrase may 
include real property as well.7° While the words “in 
the distribution of my estate” indicate a disposition 
of personalty,7! the language is not controlling as 
to the testator’s intent,’? where the context suggests 
that a disposition of real estate was intended.’* 


[§ 1400] (8) “Worldly Goods.” “Worldly goods” 
may include realty.7* A devise of “all my worldly 
goods” will inelude both realty and personalty,’® un- 
less the testator has indicated his intention by subse- 
quent language that the expression should not in- 
clude realty.7® 


[§ 1401] 3. Real Property and Interests Therein 
—a. Words Operative To Pass Real Property??—(1) 
In General. No particular words are necessary to 
constitute a devise of real estate.78 Any words, how- 
ever untechnical and informal, which clearly indicate 
an intention on the part of the testator to pass his 
interest in the real property possessed by him will be 
given that effect.7® In accordance with the general 
rule,®° the will need not describe the property; if it 
furnishes the means of identifying the property, the 
will is sufficient.61| A general devise of the testa- 
tor’s estate and effects passes realty notwithstand- 


53. Tzeses v. Tenez Const. Co., 128 
A. 388, 97 N.J.Eq. 501 (“clothes, mon- 
ey, jewelry, in fact all I have’). 

54. Defined see 6 C.J. p 1170. 

Property passing under: 

“Balance of my estate” see Balance 6 

CJ. p 1171 text and note 19. 
“Balance of my means” see Balance 

6 C.J. p 1171 text and note 20. 
Similar phrases see Balance 6 C.J. p 

1171 text and note 21 

55. Cheek vy. Gregory, 150 S.E. 359, 
LORIN. CH TEL: ‘ 

56. See Belonging 7 C.J. p 1043 
text and note 69. 

57. Matter of Churchfield, 165 N.Y. 
S. 1073, 99 Misc. 682. 

58. Defined see 9 C.J. p 1101. 

59. See infra § 1441. 

60. In re Friedrichs’ Estate, 290 
P. 54, 107 Cal.App. 142 (as well as 
cash in commercial account, accounts 
receivable, boilers, tools, and the like, 
where decedent considered items as 
business assets not held by him in his 
personal or private capacity). 

61. As applied to property see In- 
terest 33 C.J. p 261 text and notes 18— 
61. 5 
62. Boshell v. Boshell, 118 So. 553, 
218 Ala. 320. 

63. Defined see 49 C.J. p 1348. 

64. Murray v. Donahue, 160 A. 682, 
110 N.J.Eq. 662 [aff 154 A. 315, 108 
N.J.Eq. 146]. 

65. “Share” as relating to estates 
and inheritance defined see Share § 3. 


66. Defined see Distributive 18 C.J. 
p 1292 text and notes 5-7. 


67. Defined see 18 C.J. p 1291. 
also Descent and Distribution § 1. 


68. Abbott v. Essex Co., 18 How. 
(U.S.) 202, 15 L.Hd. 352. 


See 


69. Cook v. Cook, 146 S.E. 548, 167 
Ga. 723. 

70. Jones v. Myatt, 69 S.E. 135, 
158 N.C. 225. 


[a] In clause referring to autece- 
dent clause describ’ne real esta‘e.— 


“Tones v. Myatt, 69 S.H.°135, 153 N.C: 


22s 

; ur See Descent and Distribution 
72. See infra text and note 73. 
73. Albright v. Albright, 90 S.E. 

BUS mie. NEC. Sous 


74. Torrey v. Torrey, 59 A. 450, 70 
N.J.Law 672, 10 Prob.Rep.Ann. 342; 
Wright v. Shelton, 18 Jur. 445. 


75. Anderson y. Gibson, 157 N.E. 
377, 116 Ohio St. 684, 54 A.L.R. 92. 


76. Farish y. Cook, 78 Mo. 212, 
47 Am.R. 107. 


Wee In residuary clause see infra § 
i o. 
78. Fleck v. Harmstad, 155 A. 875, 


3804 Pa. 302, 77 A.L.R. 874; Common- 
wealth v. Hackett, 102 Pa. 505. 


79. Lindsay v. Wilson, 63 A. 566, 
1038. Md. 252, 2 L.R.A-N.S.. 408; "Tors 
rey v. Torrey, 59 A. 450, 70 N.J.Law 
672;. Tzeses vy. Tenez Const. Co.; 128 
A. 388, 97 N.J.Eq. 501; Tolar v. Tolar, 
10 N.C. 74, 14 Am.D. 575; -Huxstep v. 
Brooman, 1 Bro.Ch. 437, 28 Reprint 
1224; Pitman v. Stevens, 15 Hast 505, 
104 Reprint 934; Wright v. Shelton, 
18 Jur. 445; Davenport v. Coltman, 9 
M.&W. 481, 152 Reprint 203, 12 Sim. 
588, 35 Eng.Ch. 497, 59 Reprint 1259; 
Muddle v. Fry, 6 Madd. 270, 56 Reprint 
1094, See cases infra this note. 


[a] Grant of power of sale of real 
estate is evidence of the testator’s in- 
tention that such real estate was to 
pass by the will, where such power 
otherwise would be meaningless. In 
re Coleman’s Hstate, 257 N.Y.S. 831, 
143 Mise. 601; Jakemeit v. Robinson, 
18 Pa.Dist.&Co. 369. 


[b] “Give” is adequate to pass re- 
alty without the use of “devise.” 
Hoague v. Stanley, 156 N.B. 438, 259 
Mass. 200. “Give” defined see 28 C.J. 
p 708. 


[ce] Insertion of “and.’—Where a 
will, dictated by the testator as he 


was about to be operated on, in its 
omissions is in the style used by mer- 
chants in their correspondence, the 
conjunction “and” may be inserted so 
that both the home of the testator 
and an interest owned in common with 
another will pass. Eidt v. Eidt, 96 
N.E- (729, 203 N.Y. 325. [reh~ den “98 
N.E.- 1136, 204 N.Y. 639]. 


[d] “Mortrages.’—-Where the tes- 
tator bequeaths all he has in “mort- 
gages,’ the term will include real es- 
tate which has been foreclosed, where 
decedent never had delivered to him 
such real estate qua _ real estate and 
where it is improbable that decedent 
at any time knew the status of the 
osset. Jakemeit v. Robinson, 18 Pa. 
Dist.&Co. 369. : 


[e] Other expressions held to pass 
realty.—(1) “All of this world’s 
gocds.” Torrey v. Torrey, 59 A. 450, 
70 N.J.Law 672. (2) “All that I pos- 
sess, in doors and out doors.” Tolar 
Vea Rolar, 910) UN.Ci%4, 14. Am. Dp iie 
(3) “All I am worth.” Huxstep v. 
Brooman, 1 Bro.Ch. 487, 28 Reprint 
1224. (4) “Worldly goods.” Wright 
v. Shelton, 18 Jur. 445. (5) “Worldly 
estates.” Muddle v. Fry, 6 Madd. 270, 
56 Reprint 1094. (6) ‘Whatever I pos- 
sess.” Warner v. Warner, 15 Jur. 141; 
Thomas v. Phelps, 4 Russ. 348, 4 
Kng.Ch. 348, 38 Reprint 836. (7) 
“Whatever I may be possessed of at 
the time of my decease.” Blakely v. 
Quinlan, 39 S.W. 5138, 101 Ky. 52, 19 
Ky.L. 48; Morgan v. Joslyn, 97 N.W. 
449, 91 Minn. 60, 103 AmS.R. 474; 
Wilce v. Wilce, 5 M.&P. 682; Evans 
v. Jones, 46 L.J.©xch. 280; Davenport 
v. Coltman, 9 M.&W. 481, 152 Reprint 
208. (8) “Whaiever else I have not 
before disposed of.” Hopewell v. 
Ackland, 1 Salk. 239, 91 Reprint 212. 


“Bequest,” “hequeath,” “legacy,’’ 
and “legatee”’ as applicable to realty 
see infra § 1406. ; 


80. See supra § 1371. 
81. Taylor v. Taylor, 93 N.E. 9, 174 
Ind. 670. 


Particular descriptions of specific 
real property see infra §§ 1407-1412. 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 


§ 1401] . 


ing directions in the will applicable only to personal- 
ty.*? The presumption that a testator intends to dis- 
pose of ail his property®* cannot affect the construc- 
tion of the devise of a tract, specifically described, so 
as to include another tract, not mentioned in the 
will,°* particularly where there ts other property not 
specifically disposed of and a residuary eclause.®* 


Appurtenances and lands adjoining or appurte- 
nant.6® <A general word describing a tract of land 
will inelude all land used with it or necessary for its 
complete enjoyment.8? A devise of land likewise in- 
eludes all rights appertaining to the land,®° and nec- 
essary for its complete enjoyment,®® such as the right 
to water®® thereon.?! An easement, which has be- 
come appurtenant to land, either by grant or pre- 
scription, will pass by a devise of the land, although 
not particularly specified in the will®? nor necessary 
to the complete enjoyment of the land.®* The devise 
of a building carries with it the ground upon which it 
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stands,®* including the land under overhanging eaves 
and foundation walls,°> and everything accessory to 
the particular building and necessary for its benefi- 
cial enjoyment,®® including outhouses which have 
been used therewith.°7 An adjoining lot will not 
pass under the devise of a building unless it is rea- 
sonably needed for the general purposes of the 
structure or the testator as owner of both lots man- 
ifested in some way that the adjoining lot was a 
part and parcel of the other.°* Where expressly giv- 
en, of course, lands appurtenant or adjoining will 
pass;°® likewise, appurtenances;? but no greater 
right will pass than intended by the testator.2 The 
will may require that land devised be laid out in an 
oblong shape, instead of a square, to include water 
referred to by the will and rights of way provided 
for. The right to recover for injuries to the prop- 
erty of the testator does not pass by a devise of the 
land injured. 


82. Stokes v. Salomons, 9 Hare 75, | Wiswall, 5 Den. (N.Y.) 213 [aff 5 How. |[although not separated by a fence). 
68 Reprint 421. PrceT le pay “Curtilage”’ defined see 17 C.J. p 4387. 
83. See supra § 1147. eee wane s phates Drovinigs Se ee as nko hd ate 
tas at a devise by will conveys a he | 354, 1§ ass. 97; iller v. Graham, 

ROC aradion sen Bowell Ube ae estate of the testator, unless a clear |}40 Pa.Super. 407. 
MW. 8 167 Mich. 806 (holding, certain | intent, to the. contraty appears, and! [aj] Particular expression con- 


property not within devise specifical- 
ly described and the testator intes- 
tate as to remainder over). 


passes all 


withstanding 


easements 
thereto, an easement for the use of 
water passes with the premises, not- 
a statutory definition 


property 


appurtenant strued as including certain land. 


devise of a house “and th» land ‘an- 
purtenant’ thereto” includes all the 
land under the house, ineluding the 
ell as well as the older part, and in 


A 


85. Miller v. Johnston, 91 S.E. 593, 
Lis. INDCH 62, 


86. As passing under devise by: 
Common name see infra § 1410. 
' Location see infra § 1408. 


Reference to occupancy see infra § 
1411, 


As passing under devise of: 
“Appurtenances” see infra § 1405. 
“Homestead” or “home place” see in- 

fra § 1403. 

“Tiouse” see infra § 1403. 

“Land” see infra § 1402. 

“Premises” see infra § 1404. 

Particular kinds of houses see infra 
§ 1403. 


87. Brown v. Lakeman, 17 Pick. 
(Mass.) 444, 28 Am.D. 314 (a devise 
of a portion of a “beach, for drift- 
wood and timber” includes necessa- 
rily that portion of the soil of the 
beach upon which driftwood would 
ordinarily come). 


38% See infra text and notes 92, 
93, 1. 


89. In re Thomas’ Estate, 81 P. 
539, 147 Cal, 236. See infra text and 
notes 90, 91. 


90. In re Johnson’s Bstate, 228 P. 
748, 64 Utah 114 (construing L. [1919] 
ec 67 §§ 15, 16, providing that a right 
to the use of water appurtenant to 
the land passes to the grantee of such 
land unless reserved and that water 
rights may be severed from the land 
and transferred, where land was of 
no value without the water rights 
appurtenant thereto, the testator in- 
tended to include such rights, al- 
though represented by shares of stock 
in an irrigation company). 


91. In re Fuller’s Estate, 42 A. 981, 
TOW aie By, 

92. Cheda v. Bodkin, 158 P. 1025, 
173 Cal. 7; Lansing v. Wiswall, 5 
Den wON Yee 2len fal 1b) How.Pr Ui. 

[a] Doctrine of implied easements 


applies to property devised by will as 
well as conveyances by deed_of the 
common owner. Cheda vy. Bodkin, 
158 P. 1025, 173 Cal. 7. 


that a transfer is a conveyance from 
one living person to another. Cheda 
v. Bodkin. 158 P. 1025, 173 Cal..7 (con- 
struing Civ. Code §§ 1039, 1104, 1311). 


Easements generally see Hasements 
19 C.J. p 856 et seq. 


93." ‘Ennis “tv: “Grover;' 108" Nf¥.S. 
1088, 56 Misc. 66 [aff 105 N.Y.S. 1114, 
120 App.Div. 879 (aff 85 N.B. 1110, 
192 N.Y. 584)] (wharfage or bulkhead 
rights). 


94. In re Wolf's Estate, 17 P.(2d) 
1052, 128 Cal.App. 305; Richmond v. 
State, 5 Ind. 334; Toms v. Williams, 
2 N.W. 814, 816, 41 Mich. 552. 


“There can be no presumption that 
permanent buildings, when devised, 
were not intended to be so granted as 
to be capable of enjoyment as build- 
ings, which could not be the case if no 
right in the soil passed with them. 
It has always been competent, under 
the rules of the common law, to pass 
realty under the name of houses, 
granges, mills, or other buildings con- 
nected with the freehold, and making 
its chief available value.” Toms v. 
Williams, supra. 


-[a] Devise of house in city by des- 
ignating house number carries with it 
the lot upon which the house is lo- 
cated. In re Wolf's Estate, 17 P.(2d) 
1052, 128 Cal.App. 305. Description 
of specific real property by location 
see infra § 1408. 


95. Ansin v. Taylor, 159 N.E. 513, 
262 Mass. 159. 


96. Lee v. Woodward, 4 N.C. 537. 


[a] Devise of mill implies devise 
of mill pond.—Lee v. Woodward, 4 N. 
Cmosue 


97. Pruyn vy. Sears, 161 N.Y.S. 58, 
96 Misc. 200. 


[a] Devise of residence includes 
barn, used in connection therewith 
when the will was drawn, although 
not afterward. Pruyn v. Sears, 161 
N.Y.S. 58, 96 Misc. 200. Time as of 
which will speaks see supra §§ 1168— 
1170. 


98. In re Fox’s Estate, 16 Pa.Dist. 
&Co. 56 (holding an adjoining Jot not 


{[b] Right of way.—Lansing v.la curtilage of the building devised, 


addition a reasonable quantity beyond 
the ell, which would include the barn 
and leave the boundary a straight line 
from front to rear. Millerick v. Plun- 
kett, 72) N.E) 364, 1/87, Mass." 97; 

[b]_ Particular expression con- 
strued as not including certain land. 
—‘“Grounds attached” did not include 
certain ground not inclosed with the 
mansion house, nor used in connection 
with it. Hayden v. Mathews, 38 N.Y. 
S.. 905, 4 App.Div. 888 [aff 53 N.E. 
1126, 158 N.Y. 735]. 


1. See cases infra this note. 


[a] Devise of mill land with right 
to water.—Matter of Water Com’rs, 
4 Edw. (N.Y.) 545; Nitzell v. Pasch- 
all, 3 Rawle (Pa.) 76. 


{[b] Private right of way.—(1) A 
will which gave the testator’s daugh- 
ter a house and lot adjoining the tes- 
tator’s homestead, with the privilege 
of using the well and a right of way 
across the homestead lot, created an 
easement across such lot rather than 
a mere personal right, Khouri v. 
Dappinian, 125 26085 464Ri Mese 
(2) A private right of way granted to 
a devisee but intended for public use 
remains a private right, although 
there has been no acceptance or im- 
provement of the way by the public 
authorities, and such right is not ex- 
tinguished by the abandonment of the 
public right. Marshall v. Kent, 276 S. 
W. 563, 210 Ky. 654. (3) Where a 
will gives each of several devisees 
a right of way over each other’s land, 
as indicated on a map attached to, 
and made part of, the will, it is not 
necessary to record the map to pre- 
serve such right. Marshall vy. Kent, 
supra. 4 


2. Metcalf v. Crystal Brook Park 
Assoc., 71 N.Y.S. 537, 68 App.Div. 445, 

[a] Mere personal right terminat- 
ing with death of beneficiary.—Met- 
calf v. Crystal Brook Park Assoc., 71 
N.Y.S. 537, 63 App.Div. 445. 


3. DeVries v, Jensen, 244 N.W. 607, 
210 Wis. 360. 


4 Gould v. Village of Fredonia, 
171 N.Y.S. 949, 104 Misc. 270. 


Rights of action connected with 
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“Mixed” property.® 


though partial intestacy results.° 


[§ 1402] (2) “Land,” 
ments® and Hereditaments,’’?° 


ments,” 


poreal as well as incorporeal.11 


hereditaments.”’}2 


realty as assets see Executors and 
Administrators § 325. 


5. Defined see Mix 40 C.J. p 1230 
text and note 41 


6. Schorr v. Elting, 
124 Mo. 42. 


7. Defined see ee C.J. p 933. 
Property §§ 23-27 


8. Defined see Real § 9. 


As passing equitable interest see in- 
fra § 1425. 

“Realty” as passing interest uuder 
lien see infra § 1424. 


27 S.W. 395, 


See 


9. Defined see Property § 28. 
“Tenement” defined see 62 C.J. p 
10. Defined see Property §§ 29-31. 


As passing perpetual annual rent 
see infra § 1417. 

11. In re Handley’s Estate, 57 A. 
M55, 206 Pay 388. 


12. In re Hodgson, [1898] 2 Ch. 
545. See cases infra this note. 
[a] Interest arising from certifi- 


cate of sale under execution is in- 
cluded within a general devise of 
“real estate,” although the time for 
redemption of the property has not 
expired. Morgan v. Joslyn, 97 N.W. 
449, 91 Minn. 60, 103 Am.S.R. 474. 


{b] Advowson in gross will pass 
under the term, although it does not 
aptly describe Sipps interest. “In re 
Hodgson, [1898] 2 Ch, 545. “Advow- 
son’ defined see 2 C.J. p 296 


[ce] “Other real DEST, devise 
of the testator’s “other real estate’ 
has been held to mean, under the cir- 
cumstances, a family plot, a pew in a 
church, and a homestead. Bates v. 
Sparrell, 10 Mass. 323; Morse v. Til- 
den, 72 'N.Y.S. 30, 35 Misc. 560 [mod 
on other grounds Us N.Y.S, 505, 74 
App.Div. 132]. 


[d] “Unimproved real estate.”— 
A devise of “all unimproved real es- 
tate” includes lands, improvements on 
which have been made by and belong 
to tenants. Coles v. Coles, (N.J.Ch.) 
87 A. 1025, See Robb v. Robb, 34 A. 
237, 173 Pa. 620 (land on which there 
are dwelling houses, besides suitable 
farm buildings, and which has been 
farmed for a number of years, is not 
“unimproved real estate,” 
that the property was bought by the 
testator for the purpose of cutting it 
up into city lots and sold as such at 
the proper time does not render it 
“unimproved’”’). 


13. In re Handley’s Estate, 57 A. 
755, 208 Pa. 388; Heydon’s Will, 2 
And. 123, 123 Reprint 579. See cases 
infra this note. 


{a] Includes: (1) Coal underlying 
surface. Cruzen v. Boughner, 46 A. 
103, 196 Pa. 12 (devise of “lands” in 
fee simple). (2) Spring. In re Ful- 


A devise of all the testator’s 
“mixed” property will not pass the homestead, even 


“Real Estate,” 
and Like 
The most comprehensive words of description ap- 
pleable to real estate are “tenements and heredita- 
as they include every species of realty, cor- 
“Real estate” is ap- 
parently substantially as broad as “tenements and 
The term “land” is more limited, 
and comprehends the surface of the ground, and ev- 
erything upon and under it, but does not, of itself, 


and the fact, 


‘WILLS 


[$$ 1401-1403. 


comprehend incorporeal hereditaments.t* 
[§ 1403] (3) “House,”24 


“House and Lot,”!> 


“FHomestead,”1® “Farm,’17 Like Words!’ and Par- 


“Tene- 
Words. 


ler’s Estate, 42 A. 981, 71 Vt. 73 (of 
‘dand” as used in deed and holding 
spring part of farm conveyed by will), 


[b] Does not include advowson.— 
Westfaling v. Westfaling, 3 Atk. 459, 
26 Reprint 1064 (‘“‘lands’’). 


[ce “Freehold land and heredita- 
ments.”—Although the fields in ques- 
tion were not strictly freeholds, where 
they were usually known as freeholds 
or customary freeholds in the local- 
ity, in devising her ‘‘freehold land and 
hereditaments at Morland” the testa- 
trix was not using “freehold” in the 
strict technical sense of tenure but 
intended to pass both freeholds and 
customary freeholds. In re Steel, 
[1908] 1 Ch. 135. ‘Wreehold”’ defined 
see Hstates § 6. 


{d] “My other land.’—A devise 
of ‘my other land” includes a rever- 
sion in land devised by a former 
clause for life. Watson vy. Watson, 
19 S.W. 548, 110 Mo. 164. 


14. Defined see 30 C.J. p 472. 


15. Devise of “house and lot” as 
unrestricted by particular description 
see supra § 1372 


“Zot” defined as real estate see 
Lot § 2. 
16. Defined see Homesteads § 1. 


As not passing under devise of 
“mixed” property see supra § 401. 


17. Defined see 25 C.J. p 670. 


18. “Home place” as unrestricted 
by subsequent particular description 
see supra § 1372. 


19. Devise by description of loca- 
tion as including adjoining land see 
infra § 1408. 


20. See cases infra notes 21, 22. 
yas: Ind.—Richmond v. State, 5 Ind. 


Ky.—Mitchell v. Walker, 17 B.Mon. 
61; Myers v. Norman, 46 S.W. 214, 
20 Ky.L. 348. 


Mass.—Bliot v. Carter, 12 Pick, 436. 


N.J.—Lanning v. Trenton Sisters 
of St. Francis, 35 N.J.Hq. 392. 


be ee At v. White, 8 Johns. 


[a] Lawn.—Where the _ testator 
purchased a tract of land and later 
an adjoining tract, and then erected 
a house on the first tract, fencing in 
both tracts for a lawn, his devise of 
the house as “my house” included 
both tracts. Hartfield v. Pennsyl- 
vania Co, for Insurance on Lives and 
Granting Annuities, 103 A. 804, 89 N. 
J. HQ.) 45. 


22. Dudley vy. Milton, 57 N.E. 355, 
176 Mass. 167; Bridge v. Bridge, 15 
N.BE. 899, 146 Mass. 373. See Broad- 
burst v. Mewborn, 88 8.B. 628, 171 N. 
C. 400 (devise of a “house,” referring 
to the dwelling house of the owner, 
in the absence of some term or clause 


ticular Kinds of Houses.?° 
carries with it the ground on which it stands, and 
everything accessory thereto and needful for its ben- 
eficial enjoyment,?° including land occupied in con- 
nection with the house,?+ and stables and outhouses 
which have been habitually used in connection there- 
with.?2, The same rule applies to the devise of par- 
ticular kinds of houses,?* the scope of which may 
be expressed by additional words of description. 
The same rule likewise applies to the use of “home- 


The devise of a “house” 


24 


restrictive of its meaning, will convey 
the lot on which the building is situ- 
ated together with the outbuildings 
customarily used by the owner as part 
of his residence). 


[a] Building held not included 
within devise.—An adjoining cot- 
tage, rented separately, was not in- 
cluded within a devise of ‘house and 
premises.” Metzler v. Spike, 20 N.S. 
139. ‘Premises’ as pnassine real es- 


tate generally see infra § 1404. 
Cross references: 


Appurtenances and lands appurtenant 
as passing under devise generally 
see supra § 1401. 


“House and lot” 
[a]—[c]. 

“Messuage” and “house” as ‘equiva- 
lent see infra text and note 33. 


23. See cases infra this note. 


fa] “Dwelling.’—Re Stokes, 21 
Ont.L. 464, 16 Ont.W.R. 292. ‘“Dwell- 
ing” defined see 19 C.J. p 843. 


[ob] “Hotel.,—By “the Central Ho- 
tel” the testatrix intended to devise 
not only the building and the ground 
on which it stood, but also a parcel 
of ground which was used by the tes- 
tatrix at the time of making the will 
in connection with, and as part of, 
the hotel property. Fuller v. Fuller, 
146 N.H. 174, 315 Ill. 214. “Hotel” 
defined see Innkeepers §§ 1-5. 


[ce] “Tavern.’—Barge v. Wilson, 
4N.C. 278. “Tavern” defined see Inn- 
keepers §§ 1-5. 


aree Building held, not included 
within devise.—A dwelling house, 
built by the owner of a mill on a lot 
across the forebay, did not pass under 
the legacy of “my mill, the water 
rights, miller’s house, mill lot and the 
lot below the mill,’ where such dwell- 
ing house was not necessary to the 
operation of the mill and the miller 
did not live there. Jones vy. Meeks, 
150 S.B. 394, 153 Va. 449. 


24. See cases infra this note. 


[a] “Dwelling house and the 
grounds attached thereto” includes 
not only the specific plot of land on 
which the house is erected, but also 
all lands forming a part of the home- 
stead grounds and any houses erected 
thereon and used by the testator in 
connection. therewith. Swetland v. 
Swetland, 134 A. 822, 100 N.J.Eq. 196 
{aff 140 A. 279, 102 N.J.Ea. 294]. 


[b] “Flour mill with the land per. 
taining thereto.’—A devise of “the 
flour mill with the land pertaining 
thereto, a half league, more or less,” 
includes the land ‘lying between the 
walls of the mill and the outer limits 
of the unsold section on which the 
mill stood. Bruck vy. Tucker, 32 Cal. 


see infra note 386 


ao. 


* [ce] Gand held not included within 
devise.—(1) A devise of “all that cer- 
tain grist-mill situaté in Springfield 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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stead,” “home place,” or “home,”?5 the scope of 
which may be expressed?® or enlarged?’ by the use 
of additional words of description. 
in a will, has the meaning of the home where the tes- 
tator lived,?® rather than its technical statutory 
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“Homestead,” | nificance.*° 


meaning,*® notwithstanding the rule that, if words 


township, Montgomery County, and 
all the real estate in the county of 
Montgomery and lot of land in Phila- 
delphia, now used with the mill prop- 
erty, and all the premiSes and appur- 
tenances, thereunto belonging” did not 
include a lot about a mile from the 
mill property, but not a part of it, 
nor used or occupied in connection 
with it in any way. Piper’s Appeal, 
73 Pa. 112. (2) A devise of the “use, 
improvement andincomeofmy .. . 
brick dwelling house, with the ap- 
purtenances and lot of ground there- 
unto belonging,” did not include any 
part of the testator’s farm beyond a 
certain fence, which he had for many 
years maintained along the northern 
line of his dwelling house lot. How- 
ell v. Miller, 81 Pa.Super. 281. 


25. Iowa.—Lovett v. Westripp, 162 
N.W. 569, 179 Iowa 1104. 


Ky.—Morton’s Guardian v. Morton, 
85 S.W. 1188, 120 Ky. 251, 27 Ky.L. 
661. . But see Thompson v, Thompson, 
87 S.W. 790, 27 Ky.L. 949. 


Md.—Burke v. Chamberlain’s Les- 
see, 22 Md. 298. 


Mass.—Gorton-Pew Fisheries Co. v. 
Tolman, 97 N.E. 54, 210 Mass. 402, 38 
L.R.A.N.S. 882; Millerick v. Plunkett, 
72 N,E. 354, 187 Mass. 97; Perkins v. 
Jewett, 11 Allen 9. ¢ 


N.J.—White v. Holton, 23 N.J.Law 
Oe Se: Kilburn v. Dodd, (Ch.) 30 


___ N.C.—Stowe v. Davis, 32 N.C. 431; 
Bradshaw v. Ellis, 22 N.C. 20, 32 Am. 
eee: Hampton v. Cowles, 20 N.C. 
140. 


Tenn.—Davis y. McCarty, 2 Tenn. 
Ch.A. 244. 


Vt.—McKeough’s Estate v. Mc- 
Keough, 37 A. 275, 69 Vt. 34, 41; In re 
Blackmer’s Estate, 28 A. 419, 66 Vt. 


46; Blackmer’s Ex’r v. Blackmer, 22 
A. 600, 63 Vt. 236. 


Va.—Dabney v. Cottrell’s Adm’x, 
9 Gratt. (50 Va.) 572. 


Ont.—Cameron v. Adams, 25 Ont. 
229; Augustine v. Schrier, 18 Ont. 
eae ha ee eLO®. v. Bigelow, 19 Grant 
Ch. , 


[a]. Easement in right of way in- 
cluded.—Gorton-Pew Fisheries Co. v. 
Tolman, 97 N.E. 54, 210 Mass. 402, 38 
L.R.A.N.S. 882. ; 


[b]J “Use of my home” includes 
‘the use also of such of the land as 
would pass by a deed conveying the 
house,” but not “land, possibly with- 
in the same enclosing walls or fences, 
which has not been regarded as at- 
tached to the house lot.” Swift v. 
Crocker, 159 N.E. 919, 921, 262 Mass. 
321. Appurtenances, incidents, and 
rights passing with deed see Deeds §§ 
272-276. 


{c] Gand held not included within 
devise.—A devise of “the lot of 
ground and the dwelling, ‘The Home- 
stead,’ ’ does not include separate and 
distinct property, fenced off by the 
testator and remaining unsold. In re 
Dauler’s Estate, 79 A. 498, 230 Pa. 204. 


“Frome” see 29 C.J. pi 767. 
26. See cases infra this note. 


[a] Devise of ‘The Homestead in 
which I now reside located on the 
west side of Harbor Road. . . 
consisting of about two acres” includ- 
ed, in view of the testatrix’s manifest 


purpose to keep the homestead prop- 
erty intact as it had been for over a 
century, and other circumstances, a 
lot on the east side of the road, be- 
tween the residence and the harbor, 
both plats together making about two 
acres. Bulkley v. Moss, 145 A. 882, 
109 Conn. 170. 


[b] “The homestead and lands and 
premises belonging thereto.”—-Lord v. 
Simonson, (N.J.Ch.) 42 A. 741. 


“Home . . . With all its appur- 
tenances” as passing real property 
see infra § 1405. 


27. See cases infra this note. 
[a] “Homestead farm.’—(1) Al- 
though “homestead” ordinarily in- 


cludes no more than the actual build- 
ings and so much land immediately 
contiguous thereto as may be neces- 
sary to make a home, the expression 
“homestead farm” has a_ broader 
meaning, because the addition of thé 
word “farm’’ would include all the 
land farmed in connection with the 
homestead. Taylor’s Estate, 30 Pa. 
Dist. 4. “Farm’’ as passing real es- 
tate see infra text and notes 31, 32. 
(2) The term refers to the dwelling 
house where the testator and his fam- 
ily lived, with its appurtenances and 


outbuildings and the land used in con- | 


nection therewith. In re Phipps’ Will, 
108-N.H. 554,214 N.Y. 378 [reh den 
109 N.EB. 1090, 215 N.Y. 652]. (3) A 
devise of “the homestead farm on 
which I reside’ passes the farm on 
which the testator resided at the time 
the will was made. Ayer v. Esta- 
brooks, 2 N.B.Eq. 392. (4) As not in- 
cluding separate tenant farm see in- 
fra this note [d] (3). 


[b] Devise of “the home place, 
known as the Proctor farm, contain- 
ing about 425 acres’ (1) included 
the Proctor farm and certain other 
small tracts used in connection with 
the farm, which had only four hun- 
dred acres. Noel v. Jones, 216 S.W. 
98, 185 Ky. 835. (2) As not contain- 
Tag recmiaee tract see infra this note 
WG. 


{c] Devise of “the home tract” in- 
cluded two adjoining tracts, one call- 
ed “the home place’ and the other 
by another name, where both were 
cultivated as one tract, and such con- 
struction was in harmony with the 
rest of the will. Austin v. Austin, 76 
S.E. 272, 160 N.C. 367. 


[ad] Land held not included within 
devise.—(1) A devise of “the home 
place, known as the Proctor farm, 
containing about 425 acres” did not 
include a tract of one hundred thir- 
teen acres which the testator had list- 
ed for taxation as a separate tract 
and which other terms of the will 
showed was not intended to be includ- 
ed in the devise. Noel v. Jones, 216 
S.W. 98, 185 Ky. 835. (2) A devise of 
a house, outbuildings, and house lot, 
“constituting my homestead estate,” 
did not include an adjoining piece of 
land, separated from the homestead 
lot by a fence, and not used by the 
testator in connection with the home- 
stead. Perkins v. Jewett, 11 Allen 
(Mass.) 9. (3) “Homestead farm” 
does not include a senarate tenant 
farm. In re Phipps’ Will, 108 N.E. 
554, 214 N.Y. 378. 


“Womestead property” as not lim- 
ited to homestead exemption see infra 
text and note 29. 
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used in a will have a legal significance, the testator 
will be presumed to have used them with that sig- 
A devise of a “farm” may include out- 
lying tracts of land commonly known and treated by 
the testator as part of it,4 although such tracts are 


28. Moore v. Powell, 28 S.M. 172, 
95 Va. 258 (a devise of the ‘fold home- 
stead” will be understood as refer- 
ring to that owned by the testator in 
his own right, and occupied by him at 
the time of his death). 


29. Ill.-—Smith v. Dennis, 45 N.E. 
267, 163 Ill. 631; Kennedy v. Kennedy, 
105 Ill. 350. 


cE iene v. Grimes, 14 Iowa 


Ne ispet Wiae gat 3 v. Swift, 97 Mass. 


Tenn.—Arrants v. Crumley, (Ch.A.) 
48 S.W. 342. 


Wis.—Ford v. Ford, 33 
70 Wis. 19, 5 Am.S.R. 117. 


30. International Harvester Co. of 
America v. Bye, 169 N.W. 382, 184 
Iowa 10538. 


fa] “Homestead property.”—A de- 
vise of “my homestead property,” 
without more, is not limited to the 
statutory homestead exemption but 
includes all the land occupied as one 
tract together with one set of build- 


N.W. 188, 


ings. International Harvester Co. of 
America v. Bye, 169 N.W. 382, 184 
Iowa 1053. 


Use of technical words generally 
see supra § 1122. 


31. Conn.—Scoville v. Mason, 57 A. 
114, 76 Conn. 459. 


Ky.—Gentry v. Gentry, 77 S.W. 
1115, 25 Ky.L. 1433; Kelsey v. Long, 
7 Ky.L. 823. 


La.—Succession of Williams, 61 So. 
852, 132 La. 865. 


Kee ee v. Gaskill, 10 Cush. 


N.H.—Gafney v. Kenison, 10 A. 706, 
64 N.H. 354. 


N.J.—Ackerman v. Crouter, 


tO Om Ac 
574, 68 N.J.Hq. 49 Laff 66 A. 1133, 


69 


N.J.Eq. 839]. 


N.Y.—Underhill vy. Vandervoort, 56 
INES ae Kendall v. Miller, 47 How. 
Pr. 446. 


Eng.—Doe v. Lucan, 9 East 448, 103 
Reprint 644; O’Connor v. O’Connor, 
Ir.R. 4 Eq. 483. 


[a] Includes two or more connect- 
ed parce?s under one control.—(1) 
Morehead’s Ex’r v. France, 154 S W. 
3878, 153 Ky. 44; Succession of Wil- 
liams, 61 So. 852, 1232 La. 865. See In 
re Van Zandt’s Will, 247 N.Y.S. 441, 
231 App.Div. 381 (holding a lake front 
lot included in the devise of a farm, 
where such lot, although separately 
assessed, was part of the farm origi- 
nally and retained by the testator to 
give access to the lake). (2) Several 
irregular but contiguous tracts of 
land may pass under a devise of “my 
farm and cottage.” Crandoll v. Gar- 
rison, 159 A. 610,110 N.J.Eq. 279. (8) 
Devise of ‘my farm” as including un- 
divided interest in adjoining tract see 
infra § 1429. 


[b] Not limited to acres cultivat- 
ed and fenced —Succession of Wil- 
liams, 61 So. 852, 182 La. 865. 


[ec] Separate and distinct lot held 
not to pass.—Allen v. Richards, 5 
Pick. (Mass.) 512. 

Devise of farm by name as not in- 


eluding outlying tracts not adjoin- 
ing see infra § 1410. 
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in the possession and control of another person.*? 
The meaning of “messuage” seems to be nearly that 

“Messuage” has been held to include 
In accordance with the general rule of 
construction,®® as to what passes under the expres- 
sion “house and lot,”°* a similar expression,®* or the 
phrase, its scope enlarged by additional ‘words of 
description,®® the intention of the testator must gov- 


of “house.’’?3 
a garden.?4 


ern. 


[§ 1404] (4) ‘Premises,”3® 


purtenances.*° 


“Homestead farm” see supra note 
27 [a]. 


32. Chace v. Lamphere, 42 N.E. 
580, 148 N.Y. 206; McCanna v. Hanan, 
142 A. 609, 49 R.I. 349. 


33. Rogers v. Smith, 4 Pa. 93; Ben- 
net v. Bittle, 4 Rawle (Pa.) 339. See 
Broadhurst v. Mewborn, 88 S.E. 628, 
171 N.C. 400 (the devise of a “‘house,” 
referring to the dwelling house of the 
owner, has been held to be the equiv- 
alent of the devise of a “‘messuage”). 


“Wessuzge”? defined generally see 
40 C.J. p 653. 


34, Carden v. Tuck, Cro.Eliz. 89, 78 
Reprint 348, 8 Leon. 214, 74 Reprint 
641; Smith v. Martin, 2 Saund. 400, 
85 Reprint 1210; Doe v. Collins, 2 T. 
R. 498, 100 Reprint 268. Contra. 
‘Anonymous, Moore K.B. 24 par 82, 72 
Reprint 415. 


35. See supra § 1118. 
36. See cases infra this note. 


[a] “fhe house and lot of land,” 
described as situated on a certain 
street, will pass a double house owned 
by the testator, and the land on which 
it stands, although this had original- 
Laie consisted of two lots. Webb v. 
Carney, (N.J.Ch.) 32 A. 705. 


{b] Buildings partially upon lot 
held not to pass——Where a number 
of houses were erected on certain lots 
by a tenant without regard to the in- 
terior lines, it was not the testatrix’ 
intention, under a devise of “my house 
and lot,” to give all the buildings 
erected thereon, whether they project- 
ed backward upon another lot or not. 
Upington v. Pooler, 19 N.Y.S. 428, 64 
Hun 639 [aff 35 N.H. 205, 139 N.Y. 
619]. 


{c] Way held not to bass, although 
used with “house and Jot,” where it is 
not a way of necessity. Fetters v. 
Humphreys, 19 N.J.Eq. 471. Appur- 
tenances included in devise generally 


see Supra § 1401. 
37. Fletcher v. Northup, (R.I1.) 138 
Oe 


[a] Whole lot including building 
partially upon it held not to pass.— 
A devise of “two certain cottage 
houses, together with the lots of land 
upon which such houses stand,” where 
one of the houses stood on a lot 
which, according to the assessor’s 
plat, had a portion of another house 
on it, was intended to mean the house 
as designated by its street number to- 
gether ‘with its curtilage,’and not the 
whole lot including the other house. 
Fletcher v. Northup, (R.JI.) 1388 A. 
55. 

38. Miller v. Johnston, 91 S.B. 

173 N.C. 62 (a devise of “the hbase 
and lots in which I live. *. |. “in- 
cluding the five front half-acre lots,” 
where the testator owned eight lots 


In its usual sense, 
“premises” refers to land and houses with the ap- 
The term will include buildings ap- 
purtenant to the main building*! or an easement,*? 
where such was the intention of the testator. 


WILLS 


[§ 1406] (6) 


in a row, did not include the eight 
lots merely because the house was 
within an inclosure on three lots, but 
the boundary of the devise was the 
farther line of the fifth lot). Realty 
passing by reference to occupancy 
generally see infra § 1411 


AS: In primary sense see supra § 


40. Doe v. Willetts, 7 C.B. 709, 62 
H.C.L. 709, 187 Reprint 280; Leth- 
bridge v. Lethbridge, 4 De G.F.&J. 35, 
65 Wneg.Ch. 28, 45 Reprint 1095; Hibon 
v. Hibon, 9 Jur.N.S. 511. 


41. Mocatta v. Mocatta, 49 L.T. 
Rep.N.S. 629 (a devise of ‘leasehold 
premises’”’ carries with it the stables 


which have been habitually used 
therewith). 
42, Stoneman v. Breitenstein, 170 


INGE Ser OO ne alee vmeAc To Deana 
ney). 


43. Defined see 4 C.J. p 1466. 


As passing under devise generally 
see Supra § 1401. 


44. U.S.—-Whitney v. Olney, 
Cas.No. 17, 995, 8 Mason 280. 


Conn.—Hayward v. Hayward, 111 A. 
53, 95 Conn. 122. 


Ky.—Myers v. Norman, 46 S.W. 214, 
20 Ky.L. 343. 


Mass.—Eliot v. Carter, 12 Pick. 436; 
Otis v. Smith, 9 Pick. 293 


& BN ey Fa v. White, 


156 (chim- 


29 -F. 


8 Johns. 


Hng.—Buck v. Nurton, 1 B.&P. 53, 
126 Reprint 774; Cuthbert v. Robin- 
son, 51 L.J.Ch. 238. See Blackburn v. 
Edgley, 1 P.Wms, 600, 24 Reprint 534 
(distinguishing the devise of a house 
“with the lands appertaining” from 
that of a house “with the appurte- 
nances” as passing land the latter ex- 
pression would not). 


[a] Devise of “my home .. . 
with all its appurtenances” included, 
in the light of the circumstances sur- 
rounding the testator at the time of 
the execution of the will, the entire 
property, comprising a number of 
original tracts, but all planned and 
developed to constitute an entirety. 
Hayward v. Hayward, 111 A. 58, 95 
Conn. 122. ‘Home’ as passing real 
property see supra § 1403. 


45. Blaine’s Lessee v. Chambers, 
1 Serg.&R. (Pa.) 169 (grist mill). 


San Hanby v. Bailey, 51 Pa.Super. 


47. Defined see infra § 2082. 
48. Defined see infra § 2082. 
49. Defined see infra § 2083. 
an passing personalty see infra § 
50. Defined see infra § 2079. 


[§ 1405] (5) “Appurtenances.”** 
technical sense land cannot be an “appurtenance” to 
land, yet “appurtenances” will have such signifi- 
cance, if that is the intention of the testator.4* The 
devise of a building and its “appurtenances” includes 
everything necessary for its enjoyment.*” 
tenances” does not include the right of reéntry on a 
lot which had been part of the original tract.*® 


[$§ 1403-1406 


Although in a 


“Appur- 


“Bequest,”47 “Bequeath,’ "48 The- 


vise,’*9 “Devisée,”5° “Legacy,’5! “Legatee.”°2 “Be. 
quest,” “hequeath,” “eoacy,” 
used relative to real estate, expressly®* or by neces- 
sary implication, where the context of the will as an 
entirety requires it,54 and the word in question was 


or “legatee”’ may be 


51. Defined see infra § 2081. 
52. Defined see infra § 2080. 
53. See cases infra this note 


[a] Expressly applicable to realty, 
“hequeath” is equivalent to “devise.” 
—Gannon vy. Albright, 81 S.W. 1162, 
183 Mo. 238, 105 Am.S.R. 471, 67 L.R.A. 
97, 9 Prob.Rep.Ann. 261; Yocum v. 
Siler, 61 S.W: 208, 160 Mo. 281; Shu- 
mate v. Bailey, 20 S.W. 178, 110 Mo. 
411; Mockler v. Long, 139 A. 47, 5 N. 
J.Misc, 937; Matter of White, 26 N. 
E. 909, 125 N.Y. 544, 


[b] Misnomer does not change 
character of devise, or indicate that 
the testator failed to understand that 
character. Matter of White, 26 N.¥. 
909, 125 N.Y. 544. 

54. U.S. ~ Burwell Vv. 
How. 560, 11 L.Ed. 

Ga.—Clayton v. Ric 
95 Am.D. 393. 

I11.— Wilson v. Wilson, 103 
261 Ill. 174; Rickman v. Meier, 
EB. 2127, 213 Tl. 507. 

Iowa.—Moore vy. Dick, 225 N.W. 845, 
208 Iowa 693. 


Mandeville, 2 


orl 


38 Ga, 320, 


N.E. 743, 
12 N- 


Me.—Dow vy. Dow, 36 Me. 211. 
Mass.— Laing v. Barbour, 119 Mass. 
Mont.—In re McGovern'’s Estate, 


250 P. 812, 77 Mont. 182. 


N.J.—Aitken vy. Sharp, 115 A. 912, 93 
N.J.Eq. 336; Campbell v. Cole, 64 A. 
461, 71 N.J.Eq. 327 [aff 67 A. 1052, 73 
N.J.Eq. 384]. 

N.C.—Williams v. 
450; Homes yv. 
Am.D. 527 

Or.—Stubbs v. Abel, 
P. 505, 114 Or. 610. 


Pa.—Fleck v. Harmstad, 155 A. 
804 Pa. 302, 77 A.l.R. 874; Walker v. 
Shugert, 141 A. 261, 292 Pa. 433. 


es ee ers v. Gaut, 14 Lea 


McComb, 38 N.C. 
Mitchell, 6 N.C. 228, 5 


233 P. 852, 236 


875, 


Tex.—Maibaum v. Puen Trust Co., 
(Civ.App.) 291 S.W. 92 


W.Va.—Hobbs  v. Brenneman, 
S.E. 546, 94 W.Va. 320 


Eng.—Whicker v. Hume, 14 Beay. 
509, 51 Reprint 881; Hope v. Taylor, 
1 Burr. 269, 97 Reprint 308; Windus 
v. Windus, 6 De G.M.&G. 549, 55 Ene. 
Chi 427, 43 Reprint 1347; Pitman v. 
Stev ens, 15 East 505, 104 Reprint 934; 
Hardacre v. Nash, 5 T!R:/716, 101 Re- 
Manet St Jackson vy. Hosie, L.R. 27 
1) . 


[a] “Benuecath” held not to con- 
vey real estate.—That the testator 
used ‘bequeath’ in disposing of 
“household goods, wearing apparel 
and jewelry &c,” and “devise and be- 
queath” in disposing of certain hous- 


118 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1406-1408] 


used by one unacquainted with its technical sense ;°* 
but where there is nothing in the context to show 
that the testator used the particular word otherwise 
than according to its technical sense,°* or where the 
word in question was used discriminately,5? “be- 
quest,” “bequeath,” “legacy,” or “legatee” will not 
apply to realty. The context of the will may show 
r “devisee” was properly used by 
the testator in Saas to a gift of realty.58 


[§ 1407] b. Particular Description of Specific 
Real Property—(1) Boundaries.®? 
method of describing real property is by metes and 
bounds.®° In determining the limits of the subject of 
a devise, the intention of the testator, as shown in 
the will itself or by surrounding circumstances, must 
In determining such intention, where ele- 
ments of the description conflict, unless the inten- 


that “devise” o 


govern.®! 


es, is evidence that by the use of “‘be- 
queath” alone he contemplated per- 
sonalty only. Fleck v. Harmstad, 155 
A. 875, 304 Pa. 302, 77 A.L.R. 874. See 
infra note 58 [a]. 


[b] “Gegatee”’ held not to denote 
one taking realty.—Hobbs v. Brenne- 
man,.118 S.E. 546, 94 W.Va. 320. 


55. Dann v. Canfield, 84 N.E. 117, 
197 Mass. 591, 14 Ann.Cas. 794; Neb- 
lett v. Smith, 128 S.E. 247, 142 Va. 
840. See cases infra this note. 


[a] UWnder statute (1) providing 
that technical words are to be taken 
in their technical sense, where used 

. in a will, unless the context clearly 
indicates a contrary intention, or un- 
less it appears that the will was 
drawn solely by the testator, and that 
he was unacquainted with such tech- 
nical sense, ‘“‘bequeath,’’ as used in a 
holographic will, applies to real prop- 
erty, on the assumption, in order to 
avoid intestacy, that the testator was 
unacquainted with its technical mean- 
ing In re Gracey’s Estate, 253 P. 
921. 200 Cal. 482 (construing Civ. Code 
§ 1327). “Holographic will’ defined 
see supra § 396 in 68 C.J. Construc- 
tion against intestacy generally see 
supra § 1147. (2) “‘Bequests,” “lega- 
cies,” “legatees” are words applica- 
ble to realty in a holographic will 
where the testator used them without 
regard to their technical meaning. 
Estate of Henderson, 119 P. 496, 161 
Cal. 353 (construing Civ. Code § 1327). 


56. Matter of Karr, 2 How.Pr.N.S. 
(N.Y.) 405; Hobbs v. Brenneman, 118 
S.E. 546, 94 W.Va. 320. 


Construction of technical words 
generally see supra §§ 1129, 1130. 


57. Moore v. Dick, 225 N.W. 845, 
208 Iowa 6938; Fielding v. Alkire, 261 
P. 597, 124 Kan. 592; Hazlerig v. Ha- 
glerig’s Ex’rs, 3 Dana (Ky.) 48. 


58. In re Spriggs’ Estate, 225 P. 
617, 70 Mont. 272; In re Barrett’s Es- 
tate, 253 N.Y.S. 658, 141 Misc. 637; 
In re McGowan’'s Will, 235 N.Y.S. 484, 
134 Misc. 409 [aff 239 N.Y.S. 688, 228 
App.Div. 779 (aff 173 N.E. 844, 254 N. 
Y. 513)]; Fleck v. Harmstad, 155 A. 
875, 304 Pa. 302, 77 A.L.R. 874. 


fa] Variation in wording.—Where 
a testator in making certain gifts em- 
ploys the words “give and bequeath, uh 
while in making other gifts “give, de- 
vise, and bequeath,” it is to be pre- 
sumed, in view of this variation in 
wording, that in the latter instances 
the expression was applicable to real- 
ty. Scholle v. Scholle, 21 N.E. 84, 1138 
N.Y. 261; In re McGowan’s Will, 235 
N.Y.S. 484, 134 Misc. 409 [aff 239 N. 
Y.S. 688, 228 App.Div. 779 (aff 173 N. 
He. 844, 254 N.Y. 513)]. See supra note 
54 [a]. 
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5E 


The 


common 


59. 
J. p. 145 et seq. 


Devise by metes and bounds of por- 
tion. of section see infra § 1408. 


Metes and bounds in relation to 
general description see supra § 1372. 


60. Thompson y. Thompson, 87 S. 
W. 790, 27 Ky.L. 949; Krechter v. 
Grofe, 66 S.W. 358, 166 Mo. 385; Cur- 
ty v. Monnin, 14 Pa.Super. 102; Mc- 
Waly, v. McNally, 49 A. 699, 23 R.I. 


61. Gilbert v. McCreary, 104 S.E. 
273, 87 W.Va. 56,12 A.L.R. 1172 (parts 
of particular description by metes 
and bounds which are in harmony 
with the testator’s general intention 
may be used in defining the limits of 
be devise). See also cases infra this 
note. 


fa] ine established by testator.— 
Williams v. Williams, 207 S.W. 468, 
182 Ky. 738. 


[b] ine run exclusive of roadbed. 
—Aubrey v. Curtze, 64 Pa.Super. 1. 


{c] ine run parallel with original 
boundary line —Phillinps v. Swartz- 
lander, 54 Pa.Super. 449. 


{d] Zine described held not varied 
by dividing line cf improvements.— 
Krechter v. Grofe, 66 S.W. 358, 166 
Mo. 385. 


[e] Where testator was familiar 
with descriptions in his patent, a 
“meagerly described” single line in 
the devise will not be extended to 
correspond to the description in the 
patent. Smith v. Bartlett, 173 N.Y.S. 
587, 185 App.Div. 629. 


62. See infra text and notes 67, 68. 
63. Brown v. Ray, 145 N.E. 676, 


314 Ill. 570; Keech v. Delaware Coun- 
ty Trust Co., 147 A. 96, 297 Pa. 442. 


145 N.E. 676, 
Hamilton, 47 
526, 


64 Brown v. Ray, 
314 Ill. 570; Brown v. 
S.E. 128, 185 N.C. 10, 102 Am.S.R. 
9 Prob.Rep.Ann. 2382. 


[a] Quantity of land devised is 
regarded as lowest grade call in point 
of reliability. Brown v. Ray, 145 N.E. 
676, 314 Ill. 570. 


65. Keech v. Delaware County 
Trust Co., 147 A. 96, 98, 297 Pa. 442; 
Osborne v. Cox, 129 'S.E. 347, 1438 Va. 
law 


‘Tt is . .. the boundaries to 
which a . . devisee must look; 
he has a right to all the land within 
them. The quantity transferred is a 
matter of calculation, and, be it more 
or less, all property and only that 
within the designated lines passes 
by the instrument.” Keech v. Dela- 


Generally see Boundaries 9 C.{‘ware County Trust Co., 
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tion of the testator is manifestly otherwise,°? course 
and distance in describing the property devised yield 
to known, visible, and definite objects,°? but course 
and distance,®* or known, visible, and definite ob- 
jects,®® control a call for quantity ;°° 
will itself, or parol evidence properly received, may 
show that ‘it was the intention of the testator to have 
the call for quantity,®? or course and distanee in re- 
spect of marks and monuments,°®® prevail. 
scription of the property devised by reference to oc- 
cupancy has been held to prevail over a description 
by courses and distances.®® 


[§ 1408] (2) Location.7° 
real estate designates the property by a general de- 
scription as to the county, township, city, or village 
in which it is located.7+ 
particular description,’ as by reference to the 


however, the 


A de- 


Usually a devise of 


The description may be a 


supra. 


[a] Illustration.—A will by which 
a testator gave his wife three hun- 
dred acres of land, to be “cut off of 
my farm on the New river, on the 
east side of the branch that runs by 
the mansion house to the river,’ and 
further directed ‘all the balance of 
my farm shall be kept intact and 
- . ». Yun and managed by my ex- 
ecutors, . .’ evidenced an intent 
to devise to his wife only land lying 
on the east side of the branch, al- 
though the tract proved to contain 
but one hundred and_ thirty-three 
acres, and none on the west side. 
Osborne v. Cox, 129 S.E. 347, 143° Va. 

ie 


66. Description of area as passing 
realty see infra § 1409. 


67. Brown v. Ray, 145 N.E. 676, 
814 Ill. 570; Benjamin v. Welch, 26 
Noyzs: 156; 72 Hunys7ae 


68. Miller v. Graham, 40 Pa. Sune é 
307. 


69. Thomson v. Thomson, 21 S.W. 
1085, 1128, 115 Mo. 56; Potts v. Bo- 


vine, Lé-Ont.” 152. 


Realty passing under devise by 
reference to possession and scccupancy 
generally see infra § 1411. 


70. As limiting general devise sec 
supra § 1372. 


Partition among beneficiaries sce 
supra § 1308. 


71. Ill.—Lander y. Lander, 75 N.E. 
487, 217 Ill. 289; Bowen v. Allen, 113 
Ill. 53, 55 Am.R. 398; Allen v. Bowen, 
105 Ill. 361; Higgins v. Dwen, 106 
Til. 554. 


Mass.—Otis v. Coffin, 7 Gray 511. 


N.J.—Hawkins v. Young, 28 A. 511, 
52 N.J.Eq. 508. 

N.C.—Peebles v. Graham, 
24128 N.C. 218: 


Tex.—Paschal v. 'Acklin, 27 Tex. 
aioe 
See cases infra this note. 


[aj] “At or within” a place may 
mean property in the vicinity. Hom- 
er v. Homer, 8 Ch.D:, 758 foverr 
Horner v. Horner, 46 L.J.Ch. 617]. 


{b] “In or near” A, “near” B, does 
not inclhade a place four miles from 
AVand. ino B. (Doe Vv. Picott. a7) Daunte 
558, 2 H.C.L. 489, 129 Reprint 220. 


72. Clarke v. Abbot, Barn.Ch. 457, 
27 Reprint 718 (devise of all freehold 
land in Chelsea passed a mortgaged 
interest where it does not appear that 


39 S.B. 


the testator had any other land in 
Chelsea). See cases infra notes 73— 
78. 
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street7* and house number,’* lot number,’® or the 
particular side™® or corner’? of the street on which 
the property is located, or the property may be de- 
seribed by its location from certain points.’§ 
states where there are government surveys, the de- 
scription may be by the section, and the particular 
portion of the section, or by metes and bounds of a 
portion of the section;*® but a description, unknown 
to popular understanding as well as government sur- 
A devise by description of loca- 


veying, is void.®° 


73. Md.—O’Brien v. Clark, 64 A. 
53, 104 Md. 380. 


ae v. Dodd, (Ch.) 30 A. 


' Pa.—Updegraff v. McCormick, 49 A. 
290, 199 Pa. 590. 


S.C.—Gibbes v. Elliott, 26 S.C.Hq. 
327. 


Eng.—Lambert v. Overton, 11 L.T. 
Rep.N.S. 503; Gauntlett v. Carter, 17 
Beav. 586, 51 Reprint 1163. 


[a] Extent of land passing.—A 
devise of property by a description of 
its location on a certain street does 
not embrace anything more than 
would ordinarily be considered as 
property so described, namely, the 
houses and lots as indicated by the 
existing fences. Kilburn v. Dodd, 
(N.J.Ch.) 30 A. 868. 


74, In re Wolf’s Estate, 17 P.(2d) 
1052, 128 Cal.App. 305; Gilbert, v. Me- 
Creary, 104 S.K. 2738, 87 W.Va. 56, 12 
AUR. 1172; Enright v. Griffith, 163 
N.W. 138, 165 Wis. 601. 


[a] That “acre” was used instead 
of “eight” is an immaterial error in 
designating a house number, where 
the property is sufficiently identified. 
Enright v. Griffith, 163 N.W. 138, 165 
Wis. 601. Erroneous description gen- 
erally see supra § 1375. 


75. Ill.—Bowen v. 
58, 55 Am.R. 398. 


Towa.—Lewis v. Sherwin, 104 N.W. 
511, 106 N.W. 183, 129 Iowa 682. 


N.Y.—Finelite v. Sinnott, 25 N.E. 
1089, 125 N.Y. 683, 3 Silv.A. 205. 


Ohio.—Hammel v. Palmer, 12 Ohio 
Cir‘Cct. 184, 4 Ohio CinDec: 90° [aft 
48 N.E. 1118, 55 Ohio St. 642]. 


Ont.—Saunders vy. Breakie, 5 Ont. 
603; Hawley v. Miller, 12 U.C.C.P. 70. 


See McNally v. McNally, 49 A. 
699, 23 R.I. 180 (where unplatted 
Jands which had never been numbered 
were devised as lots No. 1 and No. 2, 
the numbers will be construed as re- 
ferring to the lots in the order in 
which they were purchased). 


[a] Extent of land passing.—A 
devise of lots referred to by numbers 
on an assessor’s map will pass only 
tHe land described on Such map. 
Finelite v. Sinnott, 26 N.E. 1089, 125 
INDY UGS 3,05. Sllv.As 20o- Control of 
maps generally see Boundaries §8§ 
143-147. 


76. Me.—yYoung v. Quimby, 56 A. 
656, 98 Me. 167, 9 Prob.Rep.Ann. 123; 
Coffin v. Peterson, 71 Me, 596. 


South Parish in 
127; Harris v. 


Allen, 113 Il. 


Mass.—Hunt  v. 
Braintree, 12 Mete. 
Harris, 1 Metc. 400. 


N.H.—Hall v. Hall, 27 N.H. 275. 


a= ene v. Carney, (Ch.) 32 A. 
705. 


N.Y.—Benson v. McNamee, 3 N.Y. 
S. 305, 50 Hun 606; Folk v. Stocking, 
12 N.Y.St. 373, 46 Hun 678 [aff 26 
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In 
loyal 


N.E. 754, 122 N.Y. 664]. 


77. Miller v. Hirsch, 34 So. 435, 110 
La. 259; O’Brien v. Clark, 64 A. 53, 
104 Md. 30. 


78. D.C.—McAleer v. Schneider, 2 
App.D.C. 461. 


Ky.—Hatfield v. Estep, 73 S.W. 789, 
24 Ky.L. 2249, 


Md.—Middleton v. Dyer, 2 Harr.&G. 
Bier Sg Lessee v. Berry, 1 Harr.& 


oie eee v. Clarke, 109 Mass. 


Minn.—Case v. Young, 3 Minn. 209. 
N.H.—Weare v. Weare, 59 N.H. 293. 


[a] “North,” in the description 
of land in a devise, may mean north- 
erly, northeasterly, or northwesterly. 
Weare v. Weare, 59 N.H. 293. 


[b] Land held not included under 
devise.—A devise of land ‘on the 
westerly side’ of a certain road.did 
not include parcels at a considerable 
distance west and south of the road, 
particularly where the testator re- 
garded such land as a separate entity 
and intended an equal division among 
the beneficiaries. Baxter v. Mairs, 
228 N.Y.S. 587, 223 App.Div. 579. 


79. Ark.—Hagie v. Oldham, 174 S. 
W. 1176, 116 Ark. 565. 


Ill.—Kirkland v. Conway, 6 N.E. 59, 
116 Ill. 488; Bradley v. Rees, 113 Ill. 
327, 55 Am.R. 422; Bowen vy. Allen, 
113 Ill. 53, 55 Am.R. 398. 


fy anes v. Cunningham, 79 Ind. 


Iowa.—Wright v. Wright, 98 N.W. 
472, 122 Iowa 549. 


Miss.—Caine v. Barnwell, 82 So. 65, 
120 Miss. 209. 


Wash.—lIn re Peters’ Estate, 172 P. 
870, 101 Wash. 572. 


[a] Description of fractional parts 
of section by abbreviations or initial 
letters is a matter of common usage, 
and does not create any uncertainty 
as to the intention of a _ testator. 


Flynn v. Holman, 94 N.W. 447, 119 
Iowa 731. 
[b] Particular descriptions held 


sufficient to pass specific real prop- 
erty.—(1) Bagle v. Oldham, 174 S. 
W.. ehh 76) (06 Ark, 2565. 2) ‘Ag wall 
whose caption reads ‘Jackson Coun- 
ty,’ stating that the testatrix resides 
in the county, and. describing the 
lands devised according to govern- 
ment survey, stating section, town- 
ship, and range, shows that the lands 
are Situated in that county. Caine 
v. Barnwell, 82 So. 65, 120 Miss. 209. 
(3) Where the testator owned a 
quarter section, on the southeast 
quarter of which his house was locat- 
ed, his will‘granting forty acres be- 
tween his northeast corner and the 
south line of an adjacent section to 
the north should be construed to 
grant the northeast quarter of the 
quarter section owned by the testator. 
Insre Petverss Mstateeii2ees VSO LOL 


[§ 1408 


tion, where such was the intention of the testator, 
will control the description of area;*+ but a devise 
by description of area will prevail over the descrip- 
tion of location where such was the testator’s inten- 


Adjoining property.8? In construing the intention 
of the testator, a devise of realty by description of its 
location has been held to inelude,®* and, on the con- 
trary, not to include,’> adjoining property. A de- 


Wash. 572. (4) Where the testator 
owned a_ séction through which, 
diagonally crossing the northwest 


quarter and the southeast quarter, a 
road ran, and he devised to one person 
property “on the east side of the 
northwest quarter,’ and to another 
the southeast quarter, and to another 
the southwest quarter, and also ‘all 
left of the northwest quarter,” the 
first devisee took the northeast quar- 
ter and that part of the northwest 
quarter east of the road, and the third 
devisee took the southwest quarter, 
and that part of the northwest quar- 
ter west of the road. In re Peters’ 
Estate, supra. 


80. Wilson v. Wilson, 52 So. 353, 
97 Miss. 423 (“N.H.%” of a section). 


81. Slagle v. Payne (Tex.Civ.App.) 
50 S.W. 500. 


Description of area as passing real- 
ty generally see infra § 1409. 


e2. De Vries v. Jensen, 244 N.W. 
607, 210 Wis. 360 (a devise of “‘twelve 
acres” of land in a government sub- . 
division which contained oniy ten 
acres was not a devise of the govern- 
ment subdivision but of the twelve 
acres, located at the location of the 
subdivision described). 


83. Passing as appurtenance gen- 
erally see supra § 1401. 


84. See cases infra this note, 


[a] Rear lot, facing on another 
street, may pass with a gift of the © 
adjoining lot on the front street. 
Kelly’s Estate, 8 Pa.Dist. 51; Har- 
man v. Gurner, 35 Beav. 478, 55 Re- 
print 981; Armstrong v. Buckland, 18 
Beav. 204, 52 Reprint 81. 


[b] Devise of “all my property” 
adjoining certain lands, “containing 
26 acres, more or less,” includes five 
acres, adjoining the twenty-six-acre 
tract, but not adjoining the other 
lands referred to, where otherwise the 
testator would die intestate as to such 
five acres. Holmes v. York, 166 S.H. 
889, 891, 203 N.C. 709 (holding all one 
tract and ‘‘the ‘tail must go with the 
hide’”’). Presumption against intes- 
tacy see supra § 1147. ‘‘Preperty” as 
passing realty see supra § 1389. 


85. See cases infra this note. 


[a] Property adjoining in the rear 
(1) which is separate and distinct, is 
not included within a devise of a 
house by street and number. Mur- 
phy’s BHstate, 9 Pa.Dist.&Co. 617; 
Scanlon v. Scanlon, 22 Ont. 91. (2) 
Where the testatrix once owned two 
lots on a certain street, but before 
making her will had sold one, and by 
her will devised two lots on such 
street, the devisee did not acquire the 
lot on another street, immediately in 
the rear of the lot devised, which the 
testatrix continued to own at the time 
of her death. Howard v. Lyon’s Es- 
tate, 201 N.W. 213, 229 Mich. 80. 


{b] Devise of property at corner 
of street (1) will pass only the lot 
as originally numbered, although the 
testator owns an adjacent lot. Upde- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1408-1412] 


vise of realty by description of its location has been 
held to prevail over,’® or to be controlled by,’? the 


description by name.®% 


[§ 1409] (3) Area,®® Inclosure, 
Land may be sufficiently described by its area,®® in- 
closure,®! or condition of improvement.®? 
there are repugnant calls and where the intention is 
clearly expressed that a specified quantity of land 
is to be conveyed, the designation of quantity has 


been given a controlling effect in 
boundaries of the land.®? 


[$ 1410] (4) Common Name.°® 


graff v. McCormick, 49 A. 290, 199 Pa. 
590. (2) A vacant inside lot did not 
pass under the devise of the corner 
where holding such lot would burden 
the trust estate created for the bene- 
fit of the widow. In re Moss’ Will, 
244 N.Y.S. 47, 230 App.Div. 741. Tes- 
tamentary trusts generally see infra 
§§ 1821-1924. 


86. See cases infra this note. 

[a] Devise of land by name as ly- 
ing in certain direction.—Peebles v. 
Graham, 39 S.E. 24, 128 N.C. 218. 

[b] Devise of farm by name as ly- 
ing within certain parish.—Pedley v. 
Dodds, L.R. 2 Eq. 819. 

87. See cases infra this note. 


[a] Devise of land by name as ly- 
ing in certain county.—Hammond v. 
Ridgely’s Lessee, 5 Harr.&J. (Md.) 
245, 9 Am.D. 522; Dorsey’s Lessee v. 
Hammond, 1 Harr.&J. (Md.) 190. 


88. Description by name as pass- 
ing realty generally see infra § 1410. 
89. As affected by: 
Other description generally see supra 
§ 1372. 


Description of location see supra § 
1408. 


Monuments or course and distance 

see supra § 1407. 

90. Churchill v. Churchill, 67 S.W. 
265, 23 Ky.L. 2365; Williams v. Lane, 
4 N.C. 246, 6 Am.D. 561; O’Neall v. 
Boozer, 25 S.C.Eq. 22. ; 


91. Hawaii—John Ii v. 
Hawaii 319. 
I1l.—Mason v. Ely, 38 Ill. 138. 


Ky.—Thomas v. Scott, 72 S.W. 1129, 
24 Ky.L. 20381, 74 S.W. 694, 25 Ky.L. 
13. 


Judd, 13 


N.J.—Phillipsburgh v. Bruch’s Ex’r, 
87 N.J.Eq. 482. 


Pa.—McClelland v. 
A. 987, 142 Pa. 538. 


N.S.—Metzler v. Spike, 20 N.S. 139. 


fa] Devise construed in relation to 
interior and exterior fexces.—Mason 
v. Ely, 38 Ill. 138. 

92. See cases infra this note. 


[a] Devise of “unimproved” real 
estate (1) has been -held to pass land 
leased to tenants who erected build- 
ings which remained their personal 
property. Coles v. Coles, (N.J.Ch.) 37 
A. 1025. (2) Certain farming land did 
not pass as “unimproved” where it 
was under cultivation and income- 
producing, although purchased to be 
sold as city lots. Robb v. Robb, 34 A. 
237, 173 Pa. 620. 


{b] “Wild and forest lands.”— 


Brownfield, 21 


In construing the inten- 
tion of the testator, a reference to area has been 
held not to control a devise by name.®4 


Land may be de- 
vised under a designation by which it is commonly 
known,°® and parol evidence is admissible to show 
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the land comprised under such designation.°7 
[S$ 1411] (5) Possession and Occupancy.°§ A de- 


vise of realty, deseribed as occupied by the testator 


and Condition. 


Where 
ants. 


determining the 


possession. 


Newcombe v. Ostrander, 122 N.Y.S. 
823, 66 Misc. 103 [aff 125 N.Y.S. 1133, 
140 App.Div. 945]. 


23. Cummins v. Riordon, 115 P. 
568, 84 Kan. 791. 
fa] Tllustration—Where a_ will 


purported to devise to each of two 
sons forty acres of land in a partic- 
ular county, and then described the 
tract devised to each as the half of 
a designated quarter of a quarter sec- 
tion, and it appeared that the testator 
owned a half of the quarter section 
named, and no other land in that 
county, he will be deemed to have in- 
tended that each son should receive 
a half of the eighty acres. Cummins 
v. Riordon, 115 P. 568, 84 Kan. 791. 


94. Chace v. Lamphere, 42 N.E. 
580, 148 N.Y. 206. 


Devise by common name generally 
see infra § 1410. 


95. As controlling: 
Description of location see supra § 
1408. 


Reference to area see supra § 1409. 


96. Conn.—-Beers v. Narramore, 22 
A. 1061, 61 Conn. 13. 


N.J.—Ackerman v. Crouter, 59 A. 
574, 68 N.J.Eq. 49 [aff 66 A. 1133, 69 
N.J.Eq. 839]. 


N.Y.—Chace v. Lamphere, 42 N.E. 
580, 148 N.Y. 206; Sharp v. Dimmick, 
4 Lans. 496. 


N.C.—Harper v. Anderson, 43 S.E. 
588, 182 N.C. 89; Rogers v. Brick- 
house, 58 N.C. 301. 


Va.—Dunford v. Jackson’s Ex’rs, 22 
S.E. 853. 


Eng.—Whitfield v. Langdale, 1 Ch. 
D. 61; Ricketts vy. Turquand, 1 H.L. 
Cas. 472, 9 Reprint 842; Webb v. 
Byng, 1 Kay&J. 580, 69 Reprint 591; 
Re Potter, 83 L.T.Rep.N.S. 405. 


fa] Includes adjoining tracts, con- 
stituting one and same plantation.— 
Teague v. Teague, 74 N.C. 612. <Ad- 
joining lands as included within de- 
vise generally see supra § 1401. 


{b] Does not include outlying 
tracts, not adjoining farm proper.— 
In re De Forest’s Estate, 263 N.Y.S. 
135, 137 Misc. 82. 


97. See supra § 1185. 


98. As prevailing over description 
by courses and distances see supra 
§ 1407. 

99. Ill.—lLander v. 
Bea 8iyeokd Dll 289% 


Ind.—Jones v. Jones, 149 N.E. 108, 
150 N.E. 65, 84 Ind.App. 176. 


Lander, 75 N. 


[§ 1412] (6) Reference to Deed.* 


or as his residence, will carry all the land actually 
used by, and in the possession of, the testator,®® but 
will not include adjoining property occupied by ten- 
Such a devise may, however, include several 
separate lots or parcels,? not immediately adjacent, 
if it appears that they were used together and con- 
stituted but one tract. 
sessed” by the testator will not include an interest 
merely by way of vested remainder.* 
firming a gift to a beneficiary, of lands “now in his 
possession,” ineludes only the land actually in his 


A devise of realty “pos- 


A devise, con- 


A devise may 


Md.—Adams v. Morrow, 42 Md. 434. 


Mass.—Cleverly v. Cleverly, 124 
Mass. 314. 


N.Y.—Ogsbury v. Ogsbury, 22 N.P. 
219, 115 N.Y. 290; Underhill v. Van- 
dervoort, 56 N.Y. 242. 


N.C.—Bolick v. Bolick, 23 N.C. 244; 
Dodson v. Green, 15 N.C. 488. See 
Blanton v. Boney, 95 S.E. 361, 175 N.C. 
211 (a description of land in a will 
as “forty acres of land to include the 
dwelling house and the old field of 
the premises on which I now live” is 
sufficient to pass the title to the land 
covered by the dwelling house and the 
old field). 


Ohio.—Hammel v. Palmer, 12 Ohio 
Cir.Ct. 184, 4:OhioCir.Dec. 90 [aff 48 
N.E. 1118, 55 OhioSt. 642]. 


Tenn.—Huntingdon v. Mullins, 16 
Lea 738. 


Vt.—McKeough’s Estate v. 
Keough, 37 A. 275, 69 Vt. 34, 41. 


Ont.—Vansickle v. Kelly, 42 U.C.Q. 
B. 274. ; 


[a] Grant of right to. occupy “res- 
idence property,” where the tract in- 
volved included only ten acres, in- 
cluded all of such tract. Jones vy. 
Jones, 149 N.H. 108, 84 Ind.App. 176. 
“Property” as descriptive of interest 
passing generally see supra § 1389. 


1. Perkins v. Jewett; 11 Allen 
(Mass.) 9; Brown v. Saltonstall, 3 
Mete. (Mass.) 428; Den ex dem. 
White v. Holton, 23 N.J.Law 330, 425; 
Jackson v. Moyer, 13 Johns. (N.Y.) 
531; In re Handley’s Estate, 57 A. 
755, 208 Pa. 388. 3 


[a] “Occupied” implies actual, not 
constructive, possession.—In re 
Handley’s Estate, 57 A. 755, 208 Pa. 
Hes “Occupy” defined see 46 C.J. p 


2. Kendall v. Miller, 47 How.Pr. 
(N.Y.) 446; Teague v. Teague, 74 N. 
C. 612; Woods v. Woods, 55 N.C. 420; 
Jones v. Norfieet, 52 N.C. 473; Brad- | 
shaw v. Ellis, 22 N.C. 20, 32 Am.D. 


Mc- 


686; Brendlinger v. Brendlinger, 26 
Pa. 131. 

3. Aldrich v. Gaskill, 10 Cush. 
(Mass.) 155. 


4. Moore v. Boyd, 39 F.(2d) 502, 
59 App.D.C. 252. 

“Possess” see 49 C.J. p. 1090. 

5. Gibson v. Gibson, 76 S.E. 980, 
93 S.C. 385 (although the beneficiary 
has been paying taxes on more than 
that in his possession). 


“Possession of land” 
Possession §§ 3-5. 


6, Reference to extrinsic docu- 
ment generally see supra §§ 268, 269. 


defined see 
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refer to an existing deed,’ even if undelivered,® to 
identify the property. The devise only passes title 
to the land within the description of the deed,® al- 
though partial intestacy may result.?° 


A gift of the deed of certain real estate is no 
more than a bequest of the instrument itself, where 
the other provisions of the will give it that mean- 
ine ty 

[§ 1413] c. Selection by Devisee or Others.1? 
Under certain devises, the specific property given 
may be selected by the devisee,1? by the devisee and 
the executor,!* or by the executor alone.1® The gift 
of a definite amount from a larger tract of land,*® 
or the devise of one or more lots or houses out of 
several belonging to the testator,!” implies the right 
of selection. On the other hand it has been held 
that, where a definite quantity of land is given out 
of a larger quantity, the devisee has no right of se- 
lection where other devisees are given land described 
merely as the devise in question and these are named 
in the will before the devisee in question.?® 


Exercise of right by devisee?® or court of equity.?° 
7. See cases infra notes 8-10. A. 816. 


8. Payne v. Payne, 104 S.E. 712, 
128 Va. 33. 


WILLS ; 


N.C.—In- re Freeman’s 
Law, 128 S.E. 404, 189 N.C. 790. 


ee 


[§§ 1412-1414 


The right of selection in a devisee must be exercis- 
ed in a reasonable manner without doing violence to 
the rights of other beneficiaries.24_ Where there is 
no method marked out by the devise or by statute 
for any specific method of selection, a devisee may 
make a selection by his conduct.?* A devisee enti- 
tled to select several lots need not select the whole 
number at any one time.?* A court of equity has 
power to carry out the intention of the testator by 
so dividing the property, if that is practicable, as 
to give to each devisee his quantity of land.?4 
Where a devisee refuses to make a selection, a court 
of equity may require him to do so in a reasonable 
time, and on failure to do so, the court may make 
such selection for him, or at least protect the other 
devisees.” 


[§ 1414] d. Rents, Profits, Income, or Right to 
Use and Occupation—(1) As Passing Interest in 
Land to Which Appurtenant?°—(a) Bents, Profits, 
Income. A devise of the rents, profits, or income of 
real property passes an interest in the property it- 
self, in the absence of anything in the context indi- 
cating an intention to the contrary,?* as where the 


18. Jones v. Camak, 82 S.E. 626, 
142 Ga. 278. 

19. Rights of devisees generally 
see infra § 2462. 


Heirs at 


9. Follett v. Meader, 136 N.W. 216, 
155 Iowa 405. See Ogsbury v. Ogs- 
Dotya 22 Ne ele lon Ne 2901 Ca 
devise of “all that piece of land that 
he has a quit-claim deed of me and 
that he now occupies”: does not in- 
clude a second parcel in addition to 
the one quitclaimed, where one piece 
or parcel of land, and not two, was 
the subject of the devise, described by 
reference both to the quitclaim deed 
and the occupation under it). Devise 
by reference to occupation generally 
see supra § 1411. 


fa] Illustration.—Where an owner 
conveyed to his son-in-law an undi- 
vided half of certain land, which 
clearly excluded a certain tract, and 
afterward devised to the son-in-law 
a remainder in the undivided half of 
the ‘mill property,” with a note that 
he had conveyed the other undivided 
half to such son-in-law, the devise 
of the remainder in the ‘‘mill proper- 
ty’’ was limited by the reference to 
the deed and did not pass any inter- 
est in the tract excluded from such 
deed. Follett v. Meader, 136 N.W. 216, 
-155 Iowa 405. Devise of undivided 
interest generally see infra § 1429. 


10. Oldham v. York, 41 S.W. 333, 99 
Tenn. 68. 

Presumption against intestacy see 
supra § 1147. 

11. In re Lane’s Will, 140 N.Y-S. 
602, 79 Misc. 71, 10 Mills Surr, 45. 

12. Selection by beneficiary from 
larver quantity generally see supra § 
AS 


Relative to shares or portions of 
other beneficiaries see supra § 1308. 


ee Ark.—Brown v. Hardin, 21 Ark. 
324. 

Tll.—Hunt v. Hawes, 54 N.E. 953, 
181 Ill. 343. 


Iowa.—Nichols v. Swickart, 234 N. 
W. 846, 211 Iowa 957. 


Md.—Potomac Lodge No. 31, I. O. 
O. F. v. Miller, 84 A. 554, 118 Md. 405. 


N.J.—Hadley v. Simmons, (Ch.) 49 


S.C.—Jones v. Massey, 7 S.C. 134. 
N.S.—Metzler v. Spike, 20 N.S. 139. 


[a] Description held sufficient to 
be located by parol evidence.—In re 
Kreeman’s Heirs at Law, 128 S.B. 404, 
189 N.C. 790 (construing C.S. § 992). 


14. Weber v. Lester, 10 N.Y.S. 258, 
56 Hun 643 [aff 27 N.E. 407, 125 N.Y. 
742]. See Rea v. Griffin, 21 OhioN.P. 
N.S: 129, 132 (although the right of 
selection was probably in the life ten- 
ant and the remaindermen, the gener- 
eral estate, through the executor, 

“should have a word in naming” the 
Surveyor to set off the devise). 


fa] “Best shape possible.”— 
Where a devise gives one hundred 
acres out of a larger tract, fixing two 
of the lines, the devise to be laid out 
in the “‘best shape possible,” includ- 
ing a good outlet to a certain road, 
the language is sufficiently definite 
to permit the selection of the land 
devised, the use of ‘best shape pos- 
sible” indicating a desire on the part 
of the testatrix to give a farm with 
lines such as are recognized as being 
common to well-shaned farms. Rea 
v. Griffin, 21 OhioN.P.N.S. 129. 


15. Tucker vy, Phillips, 24 U.C.Q.B. 
(Ont.) 626. 

16. Ala.—Baumhauer v. Jones, 140 
So, 425, 224 Ala. 484; Prater v. Hugh- 
ston, 79 So. 564, 202 Ala. 192. 


N.J.—Youmans v. Youmans, 26 N.J. 
Eq. 149. 


Pa.—Galbraith v. Bowen, 5 Pa.Dist. 
352; Kletzley v. Marks, 22 Pa.Co. 71. 


Va.—Young v. Young, 63 S.E. 748, 
109 Va. 222. 


Eng.—Jacques v. Chambers, 2 Coll. 
435, 33 Eng.Ch. 435, 63 Reprint 803; 
Hobson vy. Blackburn, 1 Myl.&K. 571, 
7 Eng.Ch. 571, 39 Reprint 797. 


17. Matter of Turner, 99 N.E. 187, 
206 N.Y. 93, 41 L.R.A.N.S. 1049; Top- 
ley v. Hagleton, 12 Ch.D. 683; Duck- 
manton v. Duckmanton, 5 H.&N. 219, 
157 Reprint 1165. 


For later cases, developments and changes in the law see Annotations, s 


_ 20, Jurisdiction relative to admin- 
istration of estates generally see 
Equity §§ 97-104. 

21. Baumbhauer v. Jones, 140 So. 
er ary 484; Kletzly v. Marks, 22 
Pa.Co 


Ja] Where compact bedy of land 
With straight boundaries has been 
selected, there is nothing in the selec- 
tion to evidence that there has been 
an abuse of discretion. Baumhauer v. 
Jones, 140 So. 425, 224 Ala. 484. 


22. Nichols v. Swickard, 234 N.W. 
846, 211 Iowa 957. 

23. Hunt v. Hawes, 54 N.E. 953, 
181 Tl. 343. 
ae Kletzly v. Marks, 22 Pa.Co. 

25. Potomac Lodge No. 31, 1.0.0.B. 


v. Miller, 84 A. 554, 118 Mad. 405. 


_ 26. Fee as created by sitt of use, 

income, or proceeds see infra § 1516. 
Gife estate as created by gift of: 

ae profits, or income see infra § 

Use, possession, or enjoyment see in- 
fra § 1613. 


Right of beneficiary of trust to real 
estate under devise of income sce in- 
fra. § 1883. 

Bee Ala.—Banks v. Jones, 60 Ala. 


Cal.—tIn re Franck’s Estate, 210 P. 
417, 190 Cal. 28. 


Del.—Lorton y. 
Ch. 505. 


Ga.—Smith vy, 
Ons 

Hawaii. — Applications Numbered 
658 and 659 of Corporation of Presi- 
dent of Church of Jesus Christ of 
Latter Day Saints to Register Land in 
Makaka, Kau, Hawaii, 29 Hawaii 815; 
Hapai v. Brown, 21 Hawaii 499. 


Til.—_ Schmidt vy. Schmidt, 126 N.E. 
736, 292 Ill. 275; Mettler v. Warner, 
90 N.E. 1099, 243 Ill. 600, 184 Am.S.R. 


same title and section number. 


Woodward, 5 Del. 


Dunwoody, 19 Ga. 


§§ 1414-1416] 


testator intends to separate the income from its 
source?® by intending merely a gift of all or part of 
the proceeds,” or by the appointment of a trustee.?° 
While a devise of the income and profits may be a de- 
vise of the property itself,?1 it is a devise of it for 
no longer period of time than the testator gave the 


income and profits.*? 


[§ 1415] (b) Use and Occupation. 


388; Drake v. Steele, 89 N.E. 1018, 
242 Ill. 301; Olcott v. Tope, 72 N.E. 
MSA poet cA ati tay TA pp. 120i) 
Morrison v. Schorr, 64 N.E. 545, 197 


Ill. 554, 8 Prob.Rep.Ann. 92; Ryan v. 
Allen, 12 N.E. 65, 120 Ill. 648; Mather 
Vey Mather, 1035 1 s607s ~Baker.v; 


Scott, 62 Ill. 86; Handberry v. Doo- 
little, 38 Ill. 202; Potter v. Mortimer, 
114 IllApp. 422 [aff 72 N.E. 817, 213 
Ill. 178]. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634; Skinner v. Spann, 93 
N.E. 1061, 95 N.E. 2438, 175 Ind. 672; 
Thompson v. Schenck, 16 Ind. 194; 
Ames v. Conry, 165 N.E. 435, 87 Ind. 
App. 149. 


Iowa.—Lachmund v. Moore, 181 N. 
W. 4, 192 Iowa 980. 


Ky.—Lossie v. Central Trust Co. of 
Owensboro, 292 S.W. 338, 219 Ky. 1; 
Mayes v. Karn, 72 S.W. 1111, 115 Ky. 
264, 24 Ky.L. 2110; Bowles v. Win- 
chester, 13 Bush 1. 


Me.—Dixon vy. Dixon, 124 A. 198, 
123 Me. 470; Sampson v, Randall, 72 
Me. 109; Earl v. Rowe, 35 Me. 414, 58 
Am.D. 714; Andrews v. Boyd, 5 Me. 
£993 


Md.—Ring v. Zimmerman, 50 A. 404, 
94 Md. 10; Ogle v. Reynolds, 23 A. 
137, 75 Md. 145; Cooke yv.. Husbands, 
11 Md. 492; Cassilly v. Meyer, 4 Md. 
1; Boyle v. Parker, 3 Md.Ch. 42. 


Mass.—Reed v. Reed, 9 Mass. 372; 
Wright v. Barrett, 13 Pick. 41. 


N.J.—Den ex dem. Manners vy. Man- 
ners, 20 N.J.Law 142; National New- 
ark & Essex Banking Co. v. Arthur 
Sunshine Home & Kindergarten for 
Blind Babies, 166 A. 635, 113 N.J.Eq. 
313; Paletz v. Camden Safe Deposit 
& Trust Co., 157 A. 456, 109 N.J.Eq. 
344; Passman v. Guarantee Trust, 
etc., Co., 41 A. 953, 57 N.J.Eq. 273. 


N.Y.—Macy v. Sawyer, 66 How.Pr. 
881, Daily Reg. Apr. 14, 1883; Chap- 
man vy. Nichols, 61 How.Pr. 275; Hav- 
erstick v. Duffenburgh, 2 Edm.Sel.Cas. 


463; Craig v. Craig, 3 Barb.Ch. 76; 
Parks v. Parks, 9 Paige 107. See 
Overton v. Wilson, 141 N.Y.S. 130, 


156 App.Div. 22, 11 Mills Surr. 115 
[appeal gr 141 N.Y.S. 1135, 156 App. 
Div. 915, and aff, 103 N.E. 1128, 209 
N.Y. 573] (although the testator’s son 
and daughter had merely a beneficial 
interest in the income of the estate, 
a devise to their issue of their shares, 
which, if construed literally, would 
pass nothing, may nevertheless be 
construed to devise that portion of the 
corpus of the estate of which the tes- 
tator’s son or daughter had enjoyed 
the income). 


N.C.—Ladies’ Benev. Soc. v. Orrell, 
142 S.B. 493, 195 N.C. 405; Kornegay 
v. Morris, 29 S.E. 875, 122 N.C. 199. 


Pa.—Beilstein v. Beilstein, 45 A. 
73, 194 Pa. 152, 75 Am.S.R. 692; Curry 
v. Paterson, 38 A. 594,183 Pa. 238; 
Cooper v. Pogue, 92 Pa. 254, 37 Am.R. 
681; In re France’s Appeal, 75 Pa. 
220; Drusadow v. Wilde, 63 Pa. 170; 
Wilson v. McKeehan, 53 Pa. 79; Sill’s 
Appeal, 1 Grant 235; Schuldt v. Her- 
bine, 3 Pa.Super. 65; Anderson y. Gre- 
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the use of land passes an interest in the land itself, 
unless the context calls for a more limited construc- 


[§ 1416] (2) As Passing under Devise of Interest 
in Land. Unless the will indicates a different inten- 
tion, the devise of an interest in real property in- 


cludes a right to the rents, profits, and income arising 


A devise of 


ble, 1 Ashm. 136; 
Brewst. 526. 


R.I.—Simmons v. Morgan, 55 A. 522, 
25 R.I. 212; Bowen v. Payton, 14 R.I. 
257; Sammis y. Sammis, 14° R.1. 123. 


S.C.—Nash y. Savage & Nash, 11 
S.C.Eq. 50. 


Tenn.—Davis v. Williams, 
8, 85 Tenn. 646. 


Tex.—Gidley v. Lovenberg, 79 S.W. 
831, 35 Tex.Civ.App. 203. 


Eng.—Mannox v. Greener, L.R. 14 
Eq. 456; Doe v. Lakeman, 2 B.&Ad. 
30, 22 B.C.L. 22, 109 Revrint 1054; 
Parker v. Plummer, Cro.Eliz. 190, 78 
Reprint 446; Blann vy. Bell, 2 De G. 
M.&G. 775, 51 Eng.Ch. 608, 42 Reprint 
1075; South y. Alleine, 1 Salk. 228, 91 
Reprint 202; Stewart v. Garnett, 3 
Sim. 398, 6 Eng.Ch. 398, 57 Reprint 
1047; Johnson v. Arnold, 1 Ves. 169, 
27 Reprint 962; Baines vy. Dixon, 1 
Ves. 41, 27 Reprint 878. 


But see Brennan v. Munroe, 6 U.C. 
Q.B.0.S. (Ont.) 92 (whether a devise 
of the “proceeds,” that is the produce 
or profits, of a farm would give the 
devisee any estate in the land might 
admit of doubt). 


[a] Rule of construction, raising 
merely a presumption for the guid- 
ance of the court, where the testator’s 
intention is not otherwise determina- 
ble. Skinner v. Spann, 93 N.E. 1061, 
95 N.E. 243, 175 Ind. 672; National 
Newark & Essex Banking Co. v. 
Arthur Sunshine Home & Kindergar- 
ten for Blind Babies, 166 A. 635, 636, 
113 N.J.Eq. 3138. 


[b] Unqualified gift by will of the 
rents and income of real estate is, in 
legal effect, a devise of the entire 
property itself, in the absence of an 
intention to separate the income from 
the principal. Jennings v. Conboy, 
73 N.Y. 230; In re Harris’ Will, 245 
N.Y.S. 570, 188 Misc. 287; Potter v. 
Pike, 183 N.Y.S. 842; In re Crofoot’s 
Will, 187 N.Y.S. 430; Halliburton v. 
Phifer, 117 S.E. 296, 185 N.C. 366; 
Hambright yv. Carroll, 168 S.E. 817, 
204 N.C. 496; In re Dorris’ Estate, 63 
Pa.Super. 345, 355. See Bailey v. 
Bailey, 97 N.Y. 460 (gift of use and 
income). Gift of use of real prop- 
erty as devise of property itself see 
infra § 1415. 


[ec] Devise of “one-half the pro- 
ceeds.”—Hunt v. Williams, 26 N.E. 
wits L226 sing. 493; 


28. King v. Hawaiian Trust Co., 
Ltd., 21 Hawaii 619. See cases infra 
text and notes 29, 30. 


29. O’Connell v. Remington, 128 A. 
710, 102 Conn. 401; Calloway v. Cal- 
loway, 188 S.W. 410, 171 Ky. 366, L.R. 
A.1917A 1210; Fidelity & Deposit Co. 
of Maryland v. State, 165 A. 176, 164 
Md. 304; Ring v. Zimmerman, 50 A. 
404, 94 Md. 10; In re BHichelberger’s 
HEstate, 118 A. 555, 274 Pa. 576. 


[a] “Avails arising from the im- 
provement of the farm.’’—O’Connell 
v. Remington, 128 A. 710, 102 Conn. 
401. 


30. National 


Schryer’s Estate, 2 


4 S.W. 


Newark & Essex 


out of such interest,?4 including the usufruct of a 


Banking Co. v. Arthur Sunshine Home 
& Kindergarten for Blind Babies, 166 
A. 635, 113 N.J.Eq. 313; Hambright v. 
Carroll, 168 S.E. 817, 204 N.C. 496; 
Ladies’ Beney. Soc. v. Orrell, 142 S.E. 
493, 195 N.C. 405; McHatton’s Hstate 
v. Peale’s Estate, (Tex.Civ.App.) 248 
S.W. 103. 


{a] Perpetual trust fund.—Nation- 
al Newark & Essex Banking Co.: v. 
Arthur Sunshine Home & Kinder- 
garten for Blind Babies, 166 A. 635, 
PSR INE colo. 


31. See supra text and note 27. 


132. Cooper vi, Pogue, 92) Payv254, 
37 Am.R. 681; In re France’s Hstate, 
75 Pa. 220; In re Dorris’ Estate, 63 
Pa.Super. 345, 355. 


33. Cushenberry v. Neely, 287 S.W. 
975, 216 Ky. 512; Wilson v. Curtis, 38° 
A. 365, 90 Me. 463; Wright v. Laird, 
112A.) 63; 269 Pa. 343) Mannox. va 
Greener, L.R. 14 Eq. 456; Rabbeth v. 
Squire, 4 De G.&J. 406, 61 Eng.Ch. 319, 
45 Reprint 157; Maclaren vy. Stainton, 


4 Jur.N.S. 199; Stone v. Parker, 29 
L.J.Ch. 874; Whittome v. Lamb, 12 
M.&W. 813, 152 Reprint 1428; Cook 


v. Gerrard, 1 Saund. 170, 85 Reprint 
171; Fillingham v. Bromley, Turn. & 
R. 530, 2) Hine, Ch. 530; 3 epring 
1204. See cases infra this note. 


[a] Includes right to let or assign 
property.—Russell v. Andrews, 24 So. 
573, 120 Ala. 222; Wilson v. Curtis, 
38 A. 365, 90 Me. 463; Tobias vy. Cohn, 
36 N.Y. 363, 1 Transcr.A. 346; Mannox 
v. Greener, L.R. 14 Eq. 456; Rabbeth 
v. Squire, 19 Beav. 70, 52 Reprint 275; 
Whittome v. Lamb, 12 M.&W. 813, 152 
Reprint 1428. 


[b] Interest of mortgagee.—A will 
giving to the devisee the use of real 
estate, on which the testator held a 
mortgage at the time of his death, 
will pass the interest of the mortga- 
gee, including the right to the land 
itself, growing out of the mortgage. 
Battey v. Battey, 144 N.W. 786, 94 
Neb. 729. Interest of testator as 
mortgagee aS passing under will gen- 
erally see infra § 1425. 


{c] Particular expressions con- 
strued to pass interest in land.—(1) 
“Settle on.” Pardue v. Givens, 54 N. 
C. 306. (2) “That he be not disturbed- 
in his possession of the place where 
he.now resides.’ Garland v. Garland, 
73 Me. 97. (3) “The care of my farm.” 
Beekman v. Hudson, 20 Wend. (N.Y.) 
53. (4) “To have control of these 
othe S2CkeS. 74 FIOPaniva, Osan 6 
N.W. 206, 44 Mich. 147. 


[d] In Philippines the right of 
use and habitation, acquired under a 
will, cannot be transferred. Alonso 
y de Mesa v. Reyes, 54 Philippine 636 
(construing, Civ. Code art 525). 


34. Chisman v. Chisman, 104 S.EB. 
652, 180 N.C. 379. See cases infra 
text and notes 35-38. But see Lewis 
v. Wilkins, 62 N.C. 303 (crops grown 
under a partnership agreement with 
another who worked the farm did not 
pass with the land as “rent,” but 
under a separate bequest), 
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farm,®°> ground rents,?® and royalties®’ and ground 
rents?* under mineral leases, but not payments under 
a sale of mineral rights, separated by the testator, 
prior to his death, from the rest of the estate.®® 


[§ 1417] (8) As Passing under Particular Ex- 
pressions. Whether or not the right to the rents, 
profits, and income from ecrtain real property pass- 
es under a particular expression of the testator’s 
will is to be construed in the light of the context 
and surrounding circumstances.*® In ascertaining 
the intention of the testator in devising the rents, 
profits, and income from, or the right to ‘the use and 
occupation of, real property, the particular expres- 
sion used is to be construed in the light of the con- 
text and surrounding circumstances.*1 


“Profits,”42 “rents and profits,’4? “profits and in- 
come.”+* “Profits,” as used by a testator in giving 

e “profits” of real estate, means only the revenue or 
the “profits” of real estate, ly th 
income.*® There is no presumption that, when a 
estator gives the “rents and profits” of real estate, 
testator ¢ the “rent d profits” of real estat 
he means anything more than “income.”’4® “Profits 
and income” means income.*? A gift of the “rents 
and profits” of real property is construable merely 


35. Succession of Williams, 61 So.[ what the cash 


852, 132 La. 865. 


36. Gilmer v. Aldridge, 141 A. 377, 
154 Md. 632. 


37. Goosling v. Pinson, 
248, 198 Ky. 57. 


UST ee LO: 
of the profits, 
Brown 
248 S.W. 
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Blackmore vy. Blackmore, 58 N.E. 410, 
(4) “The equal one-half 
interest and income.” 
v. Castle, 
(5) “The south home-quarter 
to use as she thinks best 


[§§ 1416-1418 


as a gift of the income which is to be derived from 
such property in its ordinary normal use.*® The 
term includes royalties under mineral leases.*® 


“Use and benefit’”’>° covers the entire beneficial in- 
terest in the land devised.*! S 


Proceeds.®? As used by a testator, relative to real 
property, “proceeds” means the income®® or rent.** 
A devise of the “proceeds” of a farm-is a devise of 


the produce or profits of the farm.®° 


“Hereditaments.”>° A devise of “hereditaments” 
includes a perpetual annual rent, reserved in a con- 
veyance in fee.*? 


[§ 1418] (4) Nature and Extent of Use and En- 
joyment—(a) AU or Part. Whether or not the 
donee of rents, profits, and income, or of the use, of 
real property takes all, or only part, of such rents, 
profits, and income, or the entire use, depends on the 
intention of the testator.°> Where no word of re- 
striction or limitation is used in connection with the 
eift of income, nor to be inferred from the context, 
the words “my income,” “the income,” or the like, in- 


would be.” [ 527, 189 Misc. 59. 


49. In re Pettit’s Estate, 161 N.W. 
158, 135 Minn. 413. 


50. See Use § 4 text and note 44. 


51. Sexton v. Cronkhite, 127 N.E. 
829, 74 Ind.App. 245. 


rent 


118 L[ll.App. 346. 


. and 


38. In re Pettit’s Mstate, 161 N.W. 
158, 1385 Minn. 413. 


39. In re Prager’s Estate, 74 Pa. 
Super. 592. 


40. See cases infra this note, 


[a] Particular expressions con- 
strued.—(1) A provision that “the 
whole income” of the testator’s prop- 
erty is to be devoted to the main- 
tenance of a certain house, which was 
the testator’s home, does not include 
the income derived from the rental 
of such house. Battin v. Battin, 120 
A. 519, 521, 94 N.J.Hq. 497. (2) “Sit- 
uate in the manor of Rennselaerwyck 
on the east side of Hudson’s river” is 
not inapplicable or inappropriate to 
rents arising out of the lands so sit- 
uated. ‘Main v. Green, 32 Barb. (N. 
Wo.) 4485. 3) “AIL the privilege re- 
tained of the water of the Busic 
creek.” Provost v. Calder, 2 Wend. 
CNLY.Y Abi. (4) Leasehold ground 
rents did not pass under the term 
“real estate.” ‘Turner,v. Turner, 21 


L.J.Ch. 843. 
41. See cases infra this note. 
[a] Bequest of “ground-rents of 


which I shall die seized’ passes all 
such rents as the testator was pos- 
sessed of at the time of his death. 
Brady v. Brady, 28 A. 515, 78 Md. 461. 
Ground rents Se ues see Ground 
Rents 28 C.J. p 832, 


[b] Bequest of “arrears of rent” 
is wide enough to include all rents 
accruing up to the date of the tes- 


totor’s death. In re Ford, [1911] 1 
Ch. 455. 
{c] Particular expressions con- 


strued.—(1) “Such portion or part 
of the annual increase or profits of 
all my said property as she may de- 
sire.”” Wynne v. Walthall, 37 Ala. 37. 
(2) “The free use and occupation 
thereof, together with the profits 
arising therefrom.” Murphey v. Mur- 
phey, 20 Ga. 549. (38) ‘‘He shall pay 
annuly to my sons and daughters 


should there be a surplus above her 
support, the proceeds to be equally 
divided among my children.” Milner 
v. Calvert, 1 Mete. (Ky.) 472. (6) “In 
the Meantime That they are waiting 
to sell, the place can be rented or 
worked so as to pay all Taxes and 
other Charges, any over that to go to 
Mrs. Betty Allen’s credit.” Allen’s 
Succession, 20 So. 198, 48 La.Ann. 
1036, 55 Am.S.R. 295. (7) “Absolute 
control over the increase of my es- 
tate.’”’?’ Swayze’s Succession, 13 La. 
Ann, 244. (8) “The rents arising 
from the. quarry . . be applied to 
discharge the incumbrances.” 
v. Owings, 6 Gill (Md.) 191. 
“Use of my share of the homestead 

. . for one year after my decease, 
and as much longer as_ she shall 
choose to stay and use the same.’ 
Angell v. Springfield Home-for Aged 
Women, 31 N.E. 1064, 157 Mass. 241. 
(10) “That she remain on the planta- 
tion during her natural life.” Coover 
v. Benson, 28 Miss. 766. (11) “All 
the remainder of the income.’’ Kel- 

v. Casey, 17 N.Y.S. 86, 62 Hun 467. 
(12) ‘The use, interest and income of 
all my estate . . and, in addition 
thereto . . such part of the prin- 
cipal . as she may from time to 
time, in her judgment, require.” In 
re Dickerman’s Estate, 34 Hun (N.Y.) 
585. 


42. Defined see 50 C.J. p 641. 
43. Defined see Rent § 6. 


44. “Rents, issues, and profits” see 
Rent § 6. 


“Income” see 31 C.J. p 396. 


45. Leech’s Estate, 4 Pa.Dist.&Co. 
1. See Elgood v. Cole, 21 L.T.Rep. 
N.S. 80 (as used in a will, “the profits 
arising in my will’’ is equivalent to 
“rents and profits’). 


i 46. Leech’s Hstate, 4 Pa.Dist.&Co. 


47. Beers v. Narramore, 22 A. 1061, 
61 "Conny 137 


48. In re Hger’s Will; 247 .N.Y.S. 


52. Defined see 50 C.J. p 427. 


53. Fisk v. Carpenter, 242 S.W. 
30, 195 Ky. 155; Browning v. Ash- 
Loy age Mix’ry LOS SSW. 0S ETS Boys 


54. Calloway v. Calloway, 188 S.- 
W. 410, 171 Ky. 366, L.R.A.1917A 1210. 


55. Brennan v. Munro, 6 U.C.Q.B.O. 
S., (Ont.) 92. 


56. Defined see Property §§ 29-81. 


As passing real property generally 
see supra § 1402. 


57. Van Rensselaer v. Read, 26 N.. 
Y. 558 [aff 24 Barb. 365]. 
58 See cases infra this note; and’ 


infra text and: notes 59-62. 


[a] “Use, rents, interest, and in- 
come” include “the entire benefit of 
the usufruet of the corpus.” Matter: 
of McCollum, 80 N.Y.S. 755, 756, 80 
App.Div. 362. 


[b] Beneficiary held to have right 
to all income.—(1) Cushenberry v. 
Neely, 287 S.W. 975, 216 Ky. 512; Dwy- 
er v. Wells, 25 N.Y.S. 59, 5 Mise. 18. 
(2) A. gift of one half the income of a 
farm included all that did not belong 
to the tenant, not merely one half 
of the amount annually realized by 
the executors. Thompson’s Appeal, 
100 Pa. 478. (3) A gift of the “bal- 
ance of the rents’ from the testator’s 
farm amounted to the whole of such 
rents, where the obligation to pay 
an annuity from the rents never 
arose. Re Brown, 18 Ont.L. 245, 13 
Ont.W.R. 597. 


[ec] Beneficiary held to have righ+- 
to part of income only.— Where a will 
provided that surplus income, beyond 
that needed for the comfortable sup- 
port of certain beneficiaries, be divid- 
ed among the testator’s other living 
children, a note for rent, maturing 
after the death of the surviving ben- 
eficiary, belorigs to the surviving chil- 
dren as surplus income. Newton v. 
McLaurin, 106 S.B. 851, 116 S.C. 33. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


or owl aoe) ea t 
gs may 
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clude the entire income.5® A beneficiary, who, under 
the terms of the will, is under no obligation to ac- 
count for the income received, owns such income ab- 
solutely, as it accrues.*° 
a will is entitled to the whole of the land, the benefi- 
ciary is entitled to the whole of the rents and prof- 
its.°t Where a will provides for the support of cer- 
tain beneficiaries out of the income from real estate, 
they are entitled only to sufficient for their station 
in life.®? 


[§ 1419] (b) Expenses, Taxes, and Charges.°° 
Where the income or use of real property is given, 
the presumption is that the net income or profit is 
meant and that the beneficiary must pay out of the 
gross receipts all expenses, taxes, and charges against 
the property.°* The rule does not apply where the 
will makes provision for the payment*® or indicates, 
otherwise, the intention of the testator that the in- 
come or use be free of all®® or certain®’ charges. 


[§ 1420] (c) Commencement, Duration, and Ter- 
mination of Right. The duration of the right to the 
rents, profits, or income, or to the use and occupation 
of land, depends on the intention of the testator, as 


162; 


59. Schinkal v. Kolb, 26 Ohio Cir. ie 


Ct.N.S. 20 
60. Crowell v. Chapman, 154 N.E. 
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Where a beneficiary under: 


In re Walford, 50 A. 837, 23 R.I. 
But see Woodward v. 
20 N.E. 477, 22 N.E. 
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determined from the words used in granting the right 
in the light of surrounding cireumstances.*S The 
right to such use and occupation does not commence 
until the probate of the will.®® Where the right is 
merely to occupy certain premises so long as the ben- 
eficiary should desire, the right does not survive such 
beneficiary.*° 


[§.1421] e. Crops.74 In the absence of an ex- 
pressed intent on the part of the testator to the con- 
trary, the devisee of land on which crops are grow- 
ing takes them with the land,‘? more- particularly 
where the devise of the land meludes the personal 
property thereon.** Where there are other words in 
a will by which gathered crops will pass, “erops” will 
pass the growing crops.74 A gift of “the growing 
and matured erops” does not inelude corn in eribs.*® 


[§ 1422] f. What Interest Passes?*’—(1) In Gen- 
eral. The intention of the testator as shown by the 
language of the will in the light of surrounding cir- 
cumstanees determines the interest which passes un- 
der a devise of real property.77 A general devise of 
real estate will cover any estate in land which the 
testator may have,*® including a remainder,’® a re- 


of Maack, 35 N.Y.S. 109, 13 Misc. 368, 
1 Gibb.Surr. 299: Matter of Clemans, 
9 N.Y.S. 474, 2 Conn.Surr. 237. 


James, 
150, 115 N.Y. 346 


397, 257 Mass. 492. 


61. Chisman vy. Chisman, 104 S.E. 
652; 180) NIC. 379. 


62. Ross v. Ross, 79 S.E. 
Va. 874. See Finegold v. Vreden- 
burch, 130 A a 13" IN -. Misc, . 81 
(where a will left ‘the widow the op- 
tion of electing to take as much of 
the income from certain property as 
necessary for her own support, her 
election to take the whole income can- 
not be deemed fraudulent as regards 
other beneficiaries). 


63. Deduction from income of ex- 
penses, costs, and charges in execu- 
‘a of trust see infra §§ 1893-1898. 


Ky.-—Mercer v. Glass’ Ex’r, 25 
SW Me) 1D Ky le kL Oe 


La.—Allen’s Succession, 20 So. 193, 
48 La.Ann. 1036, 55 Am.S.R. 295. 


Mass.—-Stone v. Littlefield, 24 N.E. 
592, 151 Mass. 485 


N.J.—Hopkins v. Remy, 53 A. 676, 
64 N.J.Eq. 12; Smith v. Terry, 12 A. 
204, 43 N.J.Eq. 659; Outcalt vy. Apple- 
by, 36 N.J.Eq. 73. 

N.Y.—Matter of Braunsdorf, 37 N. 
ViASubo2 oe ADD: Div. 173° aMatter.of 
Shipman’s Estate, 31 N.Y.S. 571, 82 
Hun 108; De Witt v. Cooper, 18 Hun 
GiigeSts Francis Xavier College v. Do- 
herty, 5 Redf.Surr. 526; Lawrence v. 
Holden, 3 Bradf.Surr. 142. 


Ohio.—McLaughlin v. 
Ohio Dec. (Reprint) 873, 8 
562. 

Pa.—In re Laughlin, 1 Pa. 338. 


R.I.—In re Martin, 54 A. 589, 25 
1540 e vik, 
SG Craigs vValOraig, 4s §.C.Eg. LOZ. 


Hng.—In re Redding, [1897] 1 Ch. 
876. 


Ont.—Re Brown, 18 Ont.L. 245, 13 
Ont.W.R. 597. 


Limitation of beneficiary to net in- 
come generally see infra § 2125. 


65. Richardson v. Hall, 124 Mass. 
228; Starr v. Starr, 7 N.Y.S. 580, 54 
Hun 300 [aff 30 N.E. 384, 132 N.Y. 
154]; Clarke v. Clarke, 29 N. nYs Sooty 
8 Misc. 339 [aff 29 N.Y.S. 1142, 75 Hun 
612 (aff 40 N.E. 220, 145 N.Y. 476)]; 
In re Lewis’ Estate, 3 Whart. (Pa.) 


343, 115 


Graves, 6 
Am.L.R. 


(where current expenses are, by the 
terms of the will, charged against a 
certain moiety of income, and anoth- 
er moiety is freed from their pay- 
ment, if Such expenses exceed the 
moiety against which they are charg- 
ed, they must be paid out of the oth- 
er moiety, in the absence of an ex- 
press direction that they shall be 
paid out of the corpus of the estate). 


66. See cases infra this note. 


[a] Gift of gross receipts.—(1) 
Masson v. Washington Loan & Trust 
Cor 46: App. D.C. 135s Realvr Grifiin, 
21° Ohio” N.PsN’S: 1295" (2) Where! a 
testator leaves his wife ‘fa sum equiv- 
alent to the rent of the land derived 
by her from her father’s estate,” 
which the testator used, but does not 
intend the discharge of a moral or 
legal obligation, the measure of the 
donation is that indicated, against 
which neither taxes nor the cost of 
improvements should be .set off. 
Bush v. Couchman, 17 S.W. 1020, 92 
Ky. 339, 13 Ky.L. 602. (3) Where 
there is nothing beyond the bequest 
of “arrears of rent,” a gift of the 
gross rents was intended and there 
should be no_ deductions for out- 
goings. In re Ford, [1911]. 1 Ch. 455. 


67. Porter v. Cheeseborough, 17 S. 
C.EHq. 496 (surplus above that neces- 
sary for beneficiaries charged with 
payment of son’s debts). 


68. Angell v. Springfield Home for 
Aged Women, 31 N.E. 1064, 157 Mass. 


241; Lohlker v. Lohlker, 127 N.W. 
1122, 112 Minn. 273; Rapalye v. Ra- 
palye, 27 Barb. (N.Y.) 610; Porter v. 


Greer, 1 Coldw. (Tenn.) 564; Manlove 
v. Gaut, 2 Tenn.Ch.A. 410. 


69. Maison’s Est., 7 Pa.Dist. 380, 21. 


Pa.Co. 148. 

70. Iarrell v. Cogley, 
App.) 146 S.W. 315. 

71. Defined see Crops § 1. 


Use of consumable articles see in- 
fra § 1455. 

72. Ga.—Thornton v. Burch, 20 Ga. 
91. 

Ill. Creel v. Kirkham, 47 Ill. 344. 

N.Y.—In re Chamberlain, 35 N.E. 
602, 140 N.Y. 390, 37 Am,.S.R. 568; 


Stall v. Wilbur, 77 N.Y. 158; Brad- 
ner v. Faulkner, 34 N.Y. 347; Matter 


(Tex.Civ. 


N.C.—Gwyn v. Gwyn, 54 N.C. 145. 


Pa.—In re Grubb’s Estate, 4 Yeates 
23; Beck’s Est., 17 Pa.Dist. 342; Bus- 
ser v. Walter, 14 York Leg.Rec. 178. 


Pye tigi a v. Shofner, 5 Sneed 


\ 


Tex.—Ruble v. 
264 S.W. 1018. 


Ont.—Fisher vy. Trueman, 10 U. ae 
B. 617. 


But see Shelton v. Shelton, 1 Wash. 
(1 Va.) 53 (holding that the crops, 
growing as well as severed, did not 
pass under the devise of land togeth- 
er with “appurtenances’’). 


[a] At common law, growing 
crops “passed to the devisee of the 
real estate, not as a parcel thereof, 
but upon the presumed intention of 
the devisor that he who takes the 
land should also take the crops grow- 


Ruble, (Civ.App.) 


ing thereon.” Stall vy. Wilbur, 77 N. 
We 1684061. 

73. Mayo v. Bland, 4 Md.Ch. 484; 
Swain v. Spruill, 57 N.C. 364; Dun- 


ford v. Jackson’s Px’rs, (Va.) 22 S.E. 
853; Carnagy v. Woodcock, 2 Munf. 
(16 Va.) 234, 5 Am.D. 470. 


74 Dana v. Lewis, 2 R.I. 492. 


75. Edwards v. Rainier’s Ex’rs, 17 
Ohio St. 597. 


76. Of prceperty gencrally 
supra § 1376. 


77. See cases infra this section; 
and infra §§ 1423-1429. 


78. Conn.—Crosgrove Ve 
grove, 38 A. 219, 69 Conn. 416. 


Ky.—Hill’s Assignee vy. Cooksey, 64 
S.W. 842, 23 Ky.L. 1108. 


Me.—Mace v. Mace, 49 A. 1038, 95 
Me. 283. 


N.Y.—Smith v. Bartlett, 81 N.Y.S. 


see 


Cros- 


231, 79 App.Div. 174; Morse vy. Tilden, 
Ta IN.Y.S:..30, 35 Mise. 560 [mod on 
other grounds 77 N.Y.S. 505, 74 App. 


Div. 132]; Eakin v. Knabe, 64 N.Y.S. 
103, 31 Misc. 221. 


Ont.—In re Melville, 11 Ont. 626; 
Doe v. Gross, 9 U.C.Q.B. 580. 


See cases infra notes 79-81. 


79. Walker v. Shugert, 141 A, 
292. Pa. 4383. 


261, 


388 [69 C.J.] 


versionary®® or contingent®! interest. Where the in- 
tention of the testator, manifested by the language 
of the will expressly or impliedly, is that an estate 
in reversion shall not pass,°? as where the testator 
treats the reversion as undisposed of by the will,** 
it does not pass. A mere claim, which does not 
amount to title, will not pass under a devise of 
land.*# <A devise is not defeated because expressed 
in language that covers a greater interest than that 
the testator had to give;®> but the devise does not 
pass land to which he had no title,8* or which was 
held under color of title,** or of which he was tenant 
by the curtesy,®® or which in equity was not his 
own.®® Generally, a testator is presumed to devise 
only his own property, or property over which he had 
power of disposition.°® Where the language of the 
will is unambiguous, there is no occasion for the 
application of the rule.°t Where a testator has only 
a partial or undivided interest in the property de- 
vised, the courts will favor an interpretation show- 
ing the testator’s intention to give only the estate 


WILLS 


[§§ 1422-1493 


he has,®? although he uses general words in disposing 
of it.°* For a will to be given the effect of an at- 
tempted disposition of property not owned by the 
testator, the language of the will must conclusively 
show such a purpose.?+ 


Realty “owned, 95 “possessed, "98 or “seized.’97 
In modern usage, there is nothing in the words 

“nossessed” or “seized,” as used by a testator, that 
imports a legal title, as distinguished from beneficial 
ownership. 98 A devise of real property “owned,’®? 
or “possessed,”! by the testator at the time of death 
will pass a remainder or reversionary interest. A 
devise of real property “possessed” at the time of 
death will inelude, it has been held, a contingent in- 
terest ;2 but a devise of land “now owned by me,” it 
has been held, will not include such interest.® 


Bequest of ground rents may be construed as pass- 
ing the reversionary interest.* 


[§ 1423] (2) Interest under Lease. The inten- 
tion of the testator as expressed, or necessarily im- 


80. I1l.—Biggerstaff v. Van Pelt, 
69 N.E. 804, 207 Ill. 611. 


Ky.—Blakely v. Quinlan, 39 S.W. 
513, 101 Ky. 52, 19 Ky.L. 48; Allan 
v. Vanmeter’s Devisees, 1 Metc. 264. 


Me.—Woodman y. Woodman, 35 A. 
1037, 89 Me. 128; Drew v. Wakefield, 
54 Me. 291. 


Md.—Burke v. Chamberlain’s Les- 
see, 22 Md. 298; O’Neale v. Ward, 3 
Harr.&M. 93. 


Mass.—Hayden v. 
Pick, 52:8: 


Pa.—Brown y. Boyd, 9 Watts & S. 
123; McCay v. Hugus, 6 Watts 345. 


Eng.—Doe v. Fossick, 1 B.&Ad. 186, 
20 H.C.L. 448, 109 Reprint 757; Mos- 
tyn v. Champneys, 1 Bing.N.Cas. 341, 
1 Scott 293, 27 H.C.L. 667, 131 Reprint 
1148; Chester v. Chester, Fitzg. 150, 
94 Reprint 695, 2 Hq.Cas.Abr. 330, pl. 
95.22) Reprint 281, 038. PuwWms.. 56,, 24 
Reprint 967; Ford v. Ford, 6 Hare 
486, 31 Eng.Ch. 486, 67 Reprint 1256; 
Jones v. Skinner, 5 L.J.Ch. 87; Church 
Me Mundy, 15 Ves.Jr. 396, 33 Reprint 

4, 


[a] 


Stoughton, 5 


Devise of lands “not settled” 
includes an unsettled reversion in 
settled lands. Kelly v. Duffy, L.R. 
4 Ir. 601; Glover v. Spendlove, 4 Bro. 
Cn 33%, 39 Reprint 923; Incorporated 
Soc. v. Richards, -1 C.&L. Doyle dD ines 
War. 258, 4 Ir.Mgq. 177; Chester Vv. 
Chester, Fitze. 150, 94 Reprint 69.5; 
2 Eq.Cas.Abr. 330, pl. 9, 22 Reprint 
281, 3 P.Wms. 56,.24 Reprint 967; 
Jones v. Skinner, 5. L.J.Ch. 87; Atty.- 
Gen. v. Vigor, 8 Ves.Jr. 256, 32 Re- 


print 352. ersettled land” defined see 
Settle § 11. 
[b] Charge of annuities on lands 


passing by the general words will not 
exclude reversions. Doe v. Jeyes, 1 
B.&Ad. 593, 20 E.C.L. 448, 109 Reprint 
908; Doe v. Fossick, 1 B.&Ad. 186, 20 
E.C.L. 448, 109 Reprint 757. 


[c] That some limitations of will 
are inapplicable to reversion will 
not exclude it. Doe v. Bartle, 5 B.& 
Alidue402, Li Dice ol, 1 Ei @ula. 210)" 106 
Reprint 1271; Freeman v. Chandos, 
Cowp. 360, 98 Reprint 1129; William 
v. Thomas, 12 East 141, 104 Reprint 
56; Doe vy. Weatherby, 11 East 322, 
103 Reprint 1028; Morris v. Lloyd, 
33 L.J.Exch. 202. 


81. Pond v. Bergh, 10 Paige (N.Y.) 


140; Hollowell v. Manley, 102 S.E. 
386, 179 N.C. 262; Ingilby v. Amcotts, 
21 Beav. 585, 52 Reprint 986. 


82. Lane v. Patterson, 76 S.E. 47, 
138 Ga. 710; Goodtitle v. Miles, 6 
Fast 494, 102 Reprint 1377; Roe v. 
Avis, 4 T.R. 605, 100 Reprint 1200; 
Church v. Mundy, 12 Ves.Jr. 426, 33 
Reprint 161. 


[a] Devise of “otherlands . . 
not hereinbefore disposed of” did not 
dispose of any reversionary interest in 
lands previously devised. Lane vy. 
Patterson, 76 S.H. 47, 1388 Ga. 710. 


83. Strong v. Teatt, 2 Burr. 912, 97 
Reprint 628. 


84. Herrington v. Budd, 5 Den. (N. 
Y.) 321 (right of reéntry for breach 
of condition). But see In re Melville, 
11 Ont. 626 (under a statute defining 
‘Jand” in wills as including the pos- 
sibility of a right of entry for condi- 
tion broken, the right passed under a 
general devise of realty). 


85. Crosgrove v. Crosgrove, 38 A. 
219, 69 Conn. 416. 

86. Austin v. Rutland R. Co., 45 
Wits 2o 

87. Girard v. Philadelphia, 10 F. 
Cas.No. 5,459, 2 Wall.Jr. 301. 

88. Smith v. McCrary, 38 N.C. 204. 

89. Overton’s Heirs v. Woolfolk, 6 
Dana (Ky:) 371; Crostwaight vy. 


Hutchinson, 2 Bibb (Ky.) 407, 5 Am. 
D. 619; Waters v. Hubbard, (Mo.) 117 


S.W. 1112; Hall v. Hubbard, (Mo.) 
LL Sow. 112 Devol va Hubbard, 
CMO) DLS Wie Lila ub bard tvs 


Slavens, 117 S.W. 1104, 218 Me. 598. 


[a] Property included in marriage 
settlement.—Crostwaight v. Hutchin- 
son, 2 Bibb (Ky.) 407, 5 Am.D. 619. 


90. Hood v. Nichol, 34 S.W.(2d) 
429, 2386 Ky. 779; Lane v. Gess’ Adm’r, 
3 S.W.(2d) 1076, 223 Ky. 448. 


Presumptions generally in aid of 
construction, see supra § 1172. 


Execution of power see Powers §§ 
a 161. 


1. Lane v. Gess’ Adm’r, 3 S.W. 
(28) 1076, 223 Ky. 448. 


92. Baker v. Litton, 
311 Ill. 453. 


Devise of undivided 


143 N.E. 64, 


interest in 


realty generally see infra § 1429. 
Necessity for election see infra § 
53. 


93. Waggoner v. Waggoner, 68 S. 
E. 990) 111 Va. 325, 30 L.R.A.N.S. 644 
(“all my lands,’ “all my estate’’). 


94. Avery v. Johnson, 192 S.W. 
542, 108 Tex. 294; Sailer v. Furche, 
(Tex.Commn.App.) 22 S.W.(2d) 1065 
[rev (Civ.App.) 8 S.W.(2d) 334]; Dial 
v. Martin, (Tex.Civ.App.) 37 S.W.(2d) 
166 [rev on other grounds (Commn. 
App.) 57 S.W.(2d) 75]; Hocker v. 
Piper, (Tex.Civ.App.) 2 S.W.(2d) 997. 
See cases infra this note. 


‘It is not sufficient that the will 
may be construed as revealing such 
an intention. It is necessary that it 
be open to no other construction.” 
Avery v. Johnson, 192 S.W. 542, 544, 
108 Tex. 294. 


[a] Devise of entire farm for life 
to codOwner.—Lane v. Gess’ Adm’r, 3 
S.W.(2d) 1076, 223 Ky. 448. 


95. “Own” see 46 C.J. p 1164. 
96. “Possess” see 49 C.J. p 1090. 
97. See ot eCrI a Dmronne 


98. Thomson y. Fidelity Trust Co., 
110) A. 770, 268 Pa. 2103. 


99. Gilmer v. Aldridge, 141 A. 377, 
154 Md. 632 (reversion). 


1. Walker v. Shugert, 141 A. 261, 
292 Pa, 4388. 


[a] Possession of tenants under 
lease of trustee of the original testa- 
tor is the possession of the owner of 
the vested remainder. Walker v. 
Shugert, 141 A. 261, 292 Pa. 438 (hold- 
ing the possession in question one of 
interest, not of enjoyment). 


2. Hollowell v. Manley, 102 S.E. 
386, 179 N.C. 262 (holding ‘“posses- 
sion,” as used by the testator, denoted 
ownership, and not merely personal 
or corporeal occupation). 


3. Miller v. McNair, 11 Iowa 525. 


4 Ogle v. Reynolds, 23 A. 137, 75 
Md. 145; Alexander v. Paxson, 47 Pa. 
12; Kaye v. Laxon, 1 Bro.Ch. 76, 28 
Reprint 995; Maundy v. Maundy, 
Str. 1020, 93 Reprint 1007. 


Ground rents generally see Ground 
Rents 28 C.J. p 833. 


“Seize”? 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1423-1426] 


plied, by the language of the will in the light of sur- 
rounding circumstances, determines whether or not 
. the testator’s interest under a lease passes under a 


devise of real estate.® 


[§° 1424] (3) Interest under Lien. 
tention of the testator, as evidenced by the will in 
the light of surrounding circumstances, is to the 
contrary,® or where under a statutory definition the 
term used by the testator is wide enough to include 
such interest,” a general devise of land will not pass 


a lien on land. 


[§ 1425] (4) Interest under Mortgage°or Trust?° 
—(a) In General. A general devise of a testator’s 
lands, or real estate, includes lands of which the 
testator was seized as trustee or mortgagee, unless 
an intention to the contrary appears,!1 as where the 
disposition is sufficiently inconsistent with the duties 


5. See cases infra this note. 


[a] At common law (1) a devise 
of “real estate,” “lands,” ‘lands and 
tenements,” or “Jands, tenements, and 
hereditaments,” does not carry lease- 
holds for years, unless at the time of 
the devise the testator has no free- 
hold lands answering the description. 
Taylor v. Taylor, 47 Md. 295; Orchard 
v, Wright-Dalton-Bell-Anchor Store 
Co., 125 S.W. 486, 225 Mo. 414, 20 Ann. 
Cas. 1072; Minnis v. Aylett, 1 Wash. 
(1 Va.) 300; Gully v. Davis, L.R. 10 
Eq. 562; Thompson v. Lawley, 2 B.& 
PB. .303,. 126 Reprint—1295; . Rose —y. 
Bartlett, Cro.Car. 292, 79 Reprint 856; 
Davis v. Gibbs, Fitzg. 116, 94 Reprint 
679, Mosely 269, 25 Reprint 389, 3 P. 
Wms. 26, 24 Reprint 955; Pistol v. 
Riccardson, 2 P.Wms. 459 note, 24 
Reprint 812; Stone v. Greening, 13 
Sim. 390, 36 Eng.Ch. 390, 60 Reprint 
151; Chapman v. Hart, 1 Ves. 271, 27 
Reprint 1026. See Taylor v. Taylor, 47 
Md. 295; Provost, Magistrate & Town 
Council of Royal Burgh of Dumfries 
v. Abercrombie, 46 Md. 172; Brewster 
v. Hill. 1 N.H. 856 (all three holding 
that leaseholds pass aS personal es- 
tate). (2) The rule, however, yields 
to indications from the context of an 
intent to pass leaseholds. O’Brien v. 
Clark, 64 A. 53, 104 Md. 30; Taylor v. 
Taylor, 47 Md. 295; Van Rensselaer 
v. Read, 26 N.Y. 558; Hunter v. Hun- 
terial as Barb. * GNiww in 2 Die LOW LE tel Vs 
Swift, 1 De G.F.&J. 160, 62 Eng.Ch. 
124, 45 Reprint 320; Doe v. Cranstoun, 
7 M.&W. 1, 51 Reprint 654; Goodman 
v. Edwards, 2 Myl.&K. 759, 7 Eng.Ch. 
759, 39 Reprint 1134; Adis v. Clement, 
2 P.Wms. 456, 24 Reprint 811; Day 
v. Trig, 1 P.Wms. 286, 24 Reprint 391; 
Fitzroy v. Howard, 3 Russ. 225, 3 Eng. 
Ch. 225, 38 Reprint 561; Weigall v. 
Brome, 6 Sim. 99, 9 Eng.Ch. 99, 58 
Reprint 532; Hartley v. Hurle, 5 Ves. 
Jr. 540, 31 Reprint 727. See Turner 
v. Husler, 1 Bro.Ch. 78, 28 Reprint 
997 (holding that, where the testator 
has tithes by lease as well as in fee, 
both kinds passed by a devise of 
“tithes’’). 


[b] By statute, in England and a 
number of jurisdictions of the United 
States, a general devise of land _ in- 
cludes a leasehold interest, unless 
an intent to the contrary appears. 
See statutory provisions; and In re 
Guyton, [1901] 2 Ch. 591 (construing 
Wills Act § 26, a devise of “all my real 
estate” does not imelude leaseholds 
where there is an express bequest 
of “of all my leasehold estate,’’ but 
the devise passes all of the testator’s 
interest in the houses whieh were his 
freehold and not merely his freehold 
interest in those houses subject to his 
leasehold interest). 


| 
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the devise,?? by 
Unless the in- 


will.1? 


[69 C.J.] 389 


of a trustee or mortgagee to show that the testator 
was dealing only with property in which he had a 
beneficial interest!? by charging debts or legacies on 


devising the property in trust for 


sale,1# for the sole use of the devisee,t® or to uses 
in strict settlement.1® 
tate will not pass a mortgage taken back by the tes- 
tator upon a sale of the property after making the 


The devise of a frechold es- 


[§ 1426] (b) Beneficial Interest in Mortgagee. 


A general devise of all the testator’s lands, tene- 


property, where 


6 In re Ward’s Will, 230 N.Y.S. 
437, 132 Misc. 416 (where the only in- 
terest in realty which the testatrix 
possessed consisted of a lien for the 
payment of a legacy under her fa- 
ther’s will, such interest passed un- 
der a devise of “my realty’’). 


7. Morgan v. Joslyn, 97 N.W. 449, 
91 Minn. 60, 103 Am.S.R. 474 (under a 
statute defining real estate as in- 
cluding lands and all interests there- 
in, a devise of ‘real estate’ passed 
the equitable interest of a mortgagee 
in possession, who was also the pur- 
chaser of the roperty under an 
execution sale, the time for redemp- 
tion of which had not expired). 


_ “Real estate” as passing testator’s 
interest generally see supra § 1402. 


8. Schimpf v. Rhodewald, 86 N.W. 
908, 62 Neb. 105; McKinnon vy. 
Thompson, 3 Johns.Ch. (N.Y.) 307. 


[a] Equitable lien on reversion.— 
Schimpf v. Rhodewald, 86 N.W. 908, 
62 Neb. 105. 


9. As passing under devise of use 
of land see supra § 1415 note 33 [b]. 


10. Equitable interests passing by 
residuary clause see infra § 1478. 


11. U.S—Taylor v. Benham, 5 
How. 233, 12 L.Ed. 130. 


Ala.—Drane v. Gunter, 19 Ala. 731. 


Ky.—Breckinridge v. Waters’ Heirs, 
4 Dana 620. 


Me.—In re Abbott, 55 Me. 580; 
Richardson v. Woodbury, 48 Me. 206. 


Mass.—Bangs y. Smith, 98 Mass. 
270; Ballard v. Carter, 5 Pick. 112, 16 
Am.D. 377. 


N.J.—Den ex dem Van Wagenen v. 
Brown, 26 N.J.Law 196; Den ex dem 
Wills v. Cooper, 25 N.J.Law 137. 


N.Y.—Downing v. Marshall, 23 N. 
Y. 366, 80 Am.D. 290, 23 How.Pr. 4; 
Woods v. Moore, 4 Sandf. 579; Jack- 
son v. DeLancey, 13 Johns. 537, 7 Am. 
D. 408. 


Pa.—Heath v. Knapp, 4 Pa. 228. 
S.C.—Gibbes v. Holmes, 31 S.C.Eq. 


484; Cogdell’s Ex’rs v. Cogdell’s 
Heirs, 3 S.C.Eq. 346. 
Eng.—In re Clowes, [1893] 1. Ch. 


214; In re Stevens, L.R. 6 Eq. 597; 
Lewis v. Mathews, L.R. 2 Eq. 177; 
Galliers v. Moss, 9 B.&C. 267, 17 E.C. 
L. 126, 109 Reprint 99; Wall v. 
Bright, 1 Jac.&W. 494, 37 Reprint 456; 
Burdus v. Dixon, 4 Jur.N.S. 967; 
Sharpe v. Sharpe, 12 Jur. 598; Ex p. 
Shaw, 8 Sim. 159, 59 Reprint 64; 
Braybroke y. Inskip, 8 Ves.Jr. 417, 32 
Reprint 416; Leeds v. Munday, 3 Ves. 
Jr. 348, 30 Reprint 1046; Bainbridge 


ments, and hereditaments does not carry the benefi- 
cial interest in money secured by a mortgage;1® this 
passes as personalty;?® but a specific devise of prop- 
erty of which the testator was the mortgagee will 
operate to pass the mortgage debt secured by such 


this was the testator’s intention.?° 


v. Ashburton, 2 Y.&C. Exch. 347, 160 
Reprint 430. 

12. In re Packman, 1 Ch.D: 214; 
Martin v. Laverton, L.R. 9 Hq. 563. 
See cases infra notes 138-16. 


13. In re Bellis, 5 Ch.D. 504; Hope 
v. Liddell, 21 Beav. 183, 52 Reprint 
829; Doe v. Lightfoot, 5 Jur. 966; 


Roe v. Reads, 8 T.R. 118, 101 Reprint 
1298; Ex p. Morgan, 10 Ves.Jr. 101, 
32 Reprint 782; Leeds v. Munday, 3 
Ves.Jr. 848, 80 Reprint 1046. See In 
re Brown, $ Ch.D. 156 (where the tes- 
tator gives all his real estate, his 
trust estates will pass notwithstand- 
ing a charge which affects those es- 
tates only which belonged to the tes- 
tator beneficially). 


14. Merritt v. Farmers’ F.. Ins., 
etes.Co., 2> hidw, - CNeYa)ihb 47 auIneere 
Smith, 4 Ch.D. 70; Matter of Morley, 
10 Hare 293, 44 Eng.Ch. 285, 68 Re- 
print 938; In re Cantley, 17 Jur. 124; 
In re Marshall, 9 Sim. 555, 16 Eng. 
Ch. 555, 59 Reprint 472. 


15. Lindsell v. Thacker, 12 Sim. 
178, 85 Eng.Ch. 152, 59 Reprint 1099. 


16. Thompson v. Grant, 4 Madd. 
439, 56 Reprint 767. 


17. In re Clowes, [1893] 1 Ch. 214; 
Moor v. Raisbeck, 12 Sim. 123, 35 Eng. 
Ch. 105, 59 Reprint 1078. 


18. Blaisdell v. Coe, 139 A. 758, 83 
N.H. 167, 65 A.U.R. 626; Miller v. 
Miller, 49 N.Y.S. 407, 22 Misc. 582; 
Cashorne y. Scarfe, 1 Atk. 605, 26 Re- 
print 377, 2 Jac.&W. 194, 37 Reprint 
600; Strode v. Russel, 2 Vern.Ch. 621, 
23 Reprint 1008. 


[a] Devise of all “right and inter. 
est” of the testator in real property 
does not include the interest secured 
by mortgages upon such _ property. 


Miller v. Miller, 49 N.Y.S. 407, 22 
Misc. 582. 
19. Martin v. Smith, 124 Mass. 111; 


Blaisdell v. Coe, 139 A. 758, 83 N.H. 
167, 65 A.U.R. 626; Re Dods, 1 Ont. 
L. 7. See Coles vy. Coles, (N.J.Ch.) 
87 A. 1025 (a gift of a mortgage dis- 
poses only of a real security for mon- 
ey and does not convey an interest 
in land except in a very limited 
sense); Martin v. Mowlin, 2 Burr. 
969, 97 Reprint 658 (a mortgage is a 
charge upon the land, and whoever 
would give the money will carry the 
estate in the land along with it). 


20. Derby v. Derby, 147 N.E. 842, 
252 Mass, 176; In re Carter, [1900] 1 
Ce 801; Re Whitesell, 12 Ont.W.N. 


[a] Devise to several in succes- 
sion.—Woodhouse y. Meridith, 1 
Meriv. 450, 35 Reprint 739. 


[b] Devise of land held not to pass 
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[§ 1427] (5) Interest under Sale or Purchase. 
An equitable interest in land, founded on a contract 
of purchase, passes by a general devise of all the 
testator’s lands.*1. A general?* or specific?® devise 
of land will generally carry the legal estate in. land 
which the testator had contracted to sell, together 
with the proceeds,?* or, where the devise is only of 
a part of the realty, the devisee’s share,?° or the pur- 
chase-money notes,?® especially where the testator 
expressly so provides,?* unless such sale may be con- 
strued as an ademption of the devise.?® However, 
under a general?® or specifie®® devise of land, the 
will has been held to pass no interest in the pur- 
chase money to the devisee. A gift of the proceeds of 
a sale of land makes the beneficiaries tenants in com- 
mon of the land.* 


[§ 1428] (6) Interest in Minerals.?? Whether or 
not by a separate devise of minerals under the sur- 
face minerals under certain land devised to another 
beneficiary are included will depend on the intention 


WILLS 


[§§ 1427-1430 


of the testator as manifested by the will in the light 
of surrounding cireumstances.** <A will, which gives 
a beneficiary the surface of certain land and another 
the coal underneath, gives the former the land except 
the coal, and the latter the coal, with the right to 
mine it, including the necessary roadway and use of 
the surface.*# 


[§ 1429] (7) Undivided Interest.2° Where the 
testator has an undivided interest in certain real 
property, as to what passes under a devise involy- 
ing such interest depends on his intention as mani- 
fested by the will in the light of surrounding cir- 
cumstances.?® - 


[§ 1430] 4. Personal Property*—a. Words Oper- 
ative To Pass Personal Property—(1) In General. 
The appropriate term in disposing of personalty by 
will is “bequeath,’’?* but, whenever it is necessary to — 
give effect to the intention of the testator,*® “devise” 


mortgage.—A devise of a house and 
lot, located in a particular place, did 
not pass the interest of the testator 
as mortgagee, where his purpose was 
to give the land. Marshall v. Had- 
ley, 25 A. 325, 50 N.J.Hq. 547. 


21. Cal.—Newlove v. Mercantile 
Trust Co. of San Francisco, 105 P. 
971, 156 Cal. 657. 


Ky.—Gist’s’ Heirs v. Robinett, 3 
Bibb 2. 


N.Y.—Cogswell v. Cogswell, 2 Edw. 
231; Livingston v. Newkirk, 3 Johns. 
Ch. 312 


N.C.—Williams v. Hassell, 73 N.C. 
174; Ex p. Champion, 45 N.C. 246. 


Ohio.—Smith’s Lessee v. Jones, 4 
Ohio 115. 


Eng.—Atcherley v. Vernon, 10 Mod. 
518, 88 Reprint 834; Collison y. Gir- 
ling, 4 Myl.&C. 62, 18 Eng.Ch. 63, 41 
Reprint 25. 


{a] Performance by executors.— 
If a contract of purchase made by a 
testator is afterward performed by 
his executors, and a conveyance there- 
of executed to them as such, the land 
so conveyed becomes a part of his 
estate, and passes under his will dis- 
posing of his real property. New- 
love v. Mercantile Trust Co. of San 
Francisco, LOSy Ee OL, 156 Cale 57. 


22. In re Lefebvre’s Estate, 75 N. 
W. 971, 100 Wis. 192; Lysaght v. Ed- 
wards, 2 Ch.D. 499. But see In re 
Miller’s Estate, 119 N.W. 977, 142 
Iowa 563 (construing Code § 2912, 
providing that all persons owning 
real property, not held by adverse pos- 
session, shall be deerned seized and 
possessed of the same, a testator, who 
had contracted to sell Jand, trans- 
ferred the ownership to the purchas- 
er and retained, as personal prop- 
erty, the right to hold the legal title 
as security, which will not pass un- 
der a general devise of realty). 


23. Newport Water Works v. Sis- 
son, 28 A. 336, 18 R.I. 411. See Knol- 
lys v. Shepherd [cit Wall v. Bright, 
1 Jac.&W. 494, 499, 87 Reprint 456] 
(where the testator’s intent was 
clearly to enable the devisee to car- 
ry the contract of sale into execu- 
tion). 

24. Kramer v. Lyle, 197 F. 618 


[mod on other grounds 201 F. 248, 119 
C.C.A. 482]; First Trust & Savings 


Bank of De Kalb v. Olson, 187 N.E. 
282, 353 Ill. 206; Beemer v. Beemer, 
96 N.E. 1058, 252 Ill. 452; Van Tassel 
v. Burger, 104 N.Y.S. 273, 119 App.Div. 
509; McCarty v. Myers, 5 Hun (N.Y.) 
83; Wagstaff vy. Marcy, 54 N.Y.S. 1021, 
25 Mise. 121. 


25. In re AShback’s Estate, 169 N. 
Y.S. 1058, 103 Misc. 147. 


26. Atwood v. Weems, 99 U.S. 1838, 
25 L.Ed. 471; Covey v. Dinsmoor, 80 
N.E. 998, 226 Til. 438,.9 Ann.Cas. 31 
and note faff 129 TI1l.App. cen: 
Wright’s Heirs v. Minshall, 72 Ill. 58 
In re Lefebvre’s Estate, 75 N.W. oTL 
100 Wis. 192. See Bogan v. Hamilton, 
8 So. 186, 90 Ala. 454 (a gift of prop- 
erty “both real and personal’ trans- 
fers the legal title to the land and to 
a note for the purchase price). 


27. Chrisman v. Magee, 67 So. 49, 
901, 108 Miss. 550. See Smith v. 
Gage, 41 Barb. (N.Y.) 60 (holding an 
express gift of contracts for the sale 
of land, with direction to execute 
them, distinct from the preceding gift 
of land) 


28. See infra § 2207. 
29. Cooper v. Cooper, 21 Ind. 124. 


30. Newport Water Works v. Sis- 
son, 28 A. 336, 18 R.I. 411; Knollys 
v. Shepherd [cit Wall v. Bright, 1 
Jac.&W. 494, 499, 37 Reprint 456]; 
Farrar v. Winterton, 5 Beav. 1, 49 Re- 
print 476. See re Jackson, 44 L.T. 
Rep.N.S. 467 (where the contract of 
sale antedated the will, only the land 
remaining unsold, which came under 
the description of the devise, passed 
to the devisee, but no right to the 
purchase money for other land within 
such description); Young v. Midland 
R. Co., 16 Ont. 738 (where by stat- 
ute the tenant for life had the right 
to convey the fee to a railroad com- 
pany but no right to receive the com- 
pensation outright, the right to such 
compensation in the owner of the 
reversion does not pass by a specific 
devise of the land). 


31. Bowen v. Swander, 22 N.E. 725, 
121 Ind. 164. 


32. Appurtenances passing with 
Paes of realty generally see supra 


As included in “land” see supra § 


33. Cruzen v. Boughner, 46 A. 108, 


*By JOSEPH W. ROUSE (§§ 1430-1464). 


196 Pa. 12 (where a testator, who 
owned land in separate tracts, gave 
one in fee simple, the tract in ques- 
tion, and by a later clause a vein of 
coal underlying his lands, which gift, 
in a codicil, he defined as the vein un- 
derlying two other tracts, from which 
the vein was being worked, and it 
was not known at the time that the 
vein could be worked from the tract 
in question, the devise of the vein 
did not include the coal under such 
tract). 


34. Myher v. Myher, 123 S.W. 
224 Mo. 631. 


35.’ General words as not attempt- 
ing to dispose of more than see supra 
§ 1422. 

Reference to deed as limiting see 
supra § 1412. 


36 Follett v. Meader, 136 N.W. 
216, 155 Iowa 405; Ames v. Ames, 138 
N.E. 845, 244 Mass. 381. See cases 
infra this note. 


[a] Devise of definite number of 
acres rather than testator’s interest 
in such acres.-—In re De Bernai’s Es- 
tate, 131.-P. .375, 165 Cal. 223, Ann: 
Cas.1914D 26. 


[b] BWevise of ai farm” includes, 
both a tract owned outright and an 
undivided interest in an adjoining 
tract, where both were fatmed as one 
by the testator. Hinerman v. Hiner- 
man, 101 S.E. 789, 85 W.Va. 349. 
“Farm” aS passing real estate gen- 
erally see supra § 1403. 


[c] Devise ‘of “one-half in com- 
mon and undivided interest of and in” 
certain tracts, in some of which the 
testator had an undivided interest 
which was less than sone half, divided 
equally the testator’s holdings, both 
those he held outright and those in 
common, and in no case gave the tes- 
tator’s entire interest. Daggett v. 
Taylor, 126 A. 338, 124 Me. 88. 


[d] ‘Interest in all undivided real 
estate” includes an interest which the 
testator acquired from a deceased 
brother with whom he owned certain 
real estate in common. Benton v. 
Dudley, 155 A. 85, 113 Conn. 267. 


37. Rountree v. Pursel, 39 N.E. 
747, 11 Ind.App. 522; In re Barrett’s 
Estate, 253 N.Y.S. 658, 141 Misc. 637. 


38. Intention of testator as con- 
trolling see supra § 1118. 


806, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1430-1431] 


will be construed to mean “bequest’?® and as refer- 
ring to personal property,*® and the word “devisee” 
will be held to mean “legatee.”41 As words used in a 
will are generally to be construed according to their 
ordinary meaning,*? “real estate” will not be held 
to include mortgage debts,*® and a “monetary be- 
quest” will be held to be a bequest of money.*4 
term “distribution of estate” ordinarily has refer- 
ence to personalty and not to realty.*® 


| 
1 
i} 


$9. Rountree v. Pursel, 
747, 11 Ind.App. 522. 


40. In re Pfuelb’s Estate, 


39 N.E. 


Myr. 


Prob. (Cal.) 38; Wilson v. Wilson, 103 


N.E. 748, 261 Ill. 174; Bliven v. Sey- 
mour, 88 N.Y. 469; Maibaum vy. Un- 
1m Mik Co., (Tex.Civ.App.) 291 S. 


41. People v. Petrie, 61 N.E. 499, 
LOTSA 97 852 Am. SRY 268% 17 Prob- 
Rep.Ann. 140; In re Rueschenberg’s 
Estate, 239 N.W. 529, 213 Iowa 639; 
McCorkle y. Sherrill, 41 N.C. 173; 
Murchison v. Wallace, 159 S.E. 106, 
156 Va. 728. 


[a] Thus a codicil leaving three 
fourths of the residue to the testa- 
trix’ husband’s “devisees,” if he pre- 
deceased her, did not limit the dis- 
tribution of personalty to those who 
would take ‘realty... Murchison v. 
Wallace, 159 S.E. 106, 156 Va. 728. 


42. See supra § 1128. 


43. Blaisdell v. Coe, 139 A. 758, 83 
N.H. 167, 65 A.L.R. 626. 


44, In re Cuppel’s Will, 240 N.W. 
144, 206 Wis. 586. 


455) Grand! island. Trust “Col -v: 
Snell, (Neb.) 249 N.W. 293. 


46. Risk’s Appeal, 1 A. 85, 110 Pa. 
7: =Ross. v. .Ross; 79 S.By.343,,415 
Va. 374. 


[a] Thus the fact that a testator 
bequeathed money separately to his 
wife, to whom he also gave all his 
personal property is sufficient to in- 
dicate that the testator did not use 
the term “personal property” in its 
technical sense, but meant merely 
tangible property, in view of his 
knowledge of that sense and of the 
other clauses of the will. Ross v. 
Ross, 79 S.E. 3438, 115 Va. 374. 


[b] “All the personal property 
which I may own at my death” cov- 
ers the proceeds of real estate sub- 
sequently disposed of by the testator. 
Simmons v. Beazel, 25 N.E. 344, 125 
Ind. 362. 


[ec] Brasure of word “personal,” 
in a clause which would otherwise 
have carried the whole estate, real 
and personal, implies an intent to 
exclude all the personal estate from 
the operation of the will. In re Mec- 
Math’s Estate, 29 Pittsb.Leg.J.N.S. 
(Pa.) 70. 

[d] “Perishable” property.—Under 
a decedent’s will declaring that two 
named sons should share equally with 
other children in all perishable prop- 
erty, the words “perishable property 
were intended to include all personal 
property. Schofield v. Schofield, 90 
S.E. 852, 146 Ga. 138. 


[e] Property in estate.—A _be- 
quest of the testator’s “undivided in- 
terest and property” in the estate of 
another will carry that part of the 
proceeds of the sale of land belong- 
ing to such estate which remained in 
the hands of the executor at the tes- 


tator’s death. Aydlett v. Small, 20 
SS... 168, 115 N.C. 1. 
47. D.C.—Galloway v. Galloway, 


32 App.D.C. 76. 
Ill.— Andrews vy. Applegate, 79 N.E. 
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The 


176, 1223) Di. 535, L2) LR. AGNES. 
Ann.Cas. 126; Linn v. Davis, 2 
App. 508. 


Ky.—Dickson v. Dickson, 202 S.W. 
891, 180 Ky. 423, L.R.A.1918F 765. 


N.Y.—In re Miner’s Will, 40 N.E 
788, 146 N.Y. 121. 


N.C.—In re Wolfe’s Will, 117 S.E. 
804, 185 N.C. 563. 


Ohio.—Robinson vy, 
Ohio N.P.N.S. 613. 


Pa.—Price’s Appeal, 32 A. 455, 169 
Pa. 294; In re Reimer’s Hstate, 28 A. 
USO sl Oma calle 

Eing.—Hogan vy. Jackson, Cowp. 
299, 98 Reprint 1096; Campbell v. 
E eogee 15 Ves.Jr. 500, 33 Reprint 


661, 7 
23 Ill. 


Robinson, 13 


{a] Illustration.—A will with no 
other provisions than a gift to the 
widow of all the testator’s household 
furnishings and effects and real es- 
tate for life, and after her death all 
his estate in remainder to his chil- 
dren, gives her all his personalty for 
life, ‘effect’ not being limited by 
“household.” Dickson y. Dickson, 202 
S.W. 891, 180 Ky. 423, L.R.A.1918F 
765. 


[b] Exception attached to the gift 
will conclusively show that the words 
were intended in their wider sense. 
Hotham v. Sutton, 15 Ves.Jr. 319, 33 
Reprint 774. 


“Personal effects” see Personal § 6. 


48. Ford’s Adm’r v. Wade’s Adm’r, 
ao gerw hed) 818, 242 Ky. 18, 80 A.L.R. 


49. In re Arnold’s Estate, 87 A. 
590, 240 Pa. 261, L.R.A.1918A 220, Ann. 
Cas.1915A 23. 


[a] Illustration.—Under a_ will 
making certain bequests and provid- 
ing that the testatrix’ “other personal 
things” should be divided equally be- 
tween her two sisters, her entire re- 
siduary personal estate passed to 
such sisters where the evidence show- 
ed that such was her intent. In re 
Arnold’s Estate, 87 A. 590, 240 Pa. 
oom L.R.A.1918A ‘220, Ann.Cas.1915A 


50. Bowlin v. Furman, 34 Mo. 39; 
Ryall v. Rolle, 1 Atk. 165, 26 Reprint 
107; Moore v. Moore, 1 Bro.Ch. 127, 
28 Reprint 1030; Gower v. Gower, 
2 Eden 201, 28 Reprint 875; Anony- 
mous, 1 P.Wms. 267, 24 Reprint 384; 
Kendall v. Kendall, 4 Russ. ‘360, 38 
Reprint 841; Tilley v. Simpson, 2 T.R. 
659 note, 100 Reprint 355; Peterson vy. 
Kerr, 25 Grant Ch. (Ont.) 583. 


[a] “Chattels’ may include only 
movable goods where such is clearly 
the intention of the testator. Peter- 
son v. Kerr, 25 Grant Ch. (Ont.) 583. 


51. Wrench v. Juttin, 3 Beav. 521, 
43 Eng.Ch. 521, 49 Reprint 205; Raw- 
lings v. Jennings, 13 Ves.Jr. 39, 33 
Reprint 209. 


52. Ind.—Meyer v. Rusterholtz, 55 
N.E. 870, 23 Ind.App. 569. 


Ky.—Bond v. Martin’s Adm’r, 76 S. 
W. 326, 25 Ky.L. 719. 


Me.—Andrews v. Schoppe, 24 A. 


[§ 1431] (2) Words 
The words “personal property,’** “effects,”4* “be- 
Idngings,”*® “things,”’*? or “goods and chattels,”°° 
may operate to pass the entire personal estate of the 
testator, unless they are restrained by the context 
within narrower limits, as where another specific or 
pecuniary legacy is given to the same legatee,®! 
where more restricted words are joined to the gen- 
eral words,°? where other terms in the will are in- 
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of General Application. 


805, 84 Me. 170. 


N.Y.-—In re Reynolds, 26 N.E. 954, 
124 N.Y. 888; In re Gabler’s Will, 251 
N.Y.S. 211, 140 Mise. 581 [mod on oth- 
er grounds 25 N&y. Si 3llz 285>App. 
ee S07, -aff-185 sN: EB. %L9; -26b NT. 
517]. 


Pa.—In re Gibbons’ Estate, 73 A. 
183, 224 Pa. 37; Gibbons’ Hst., 17 Pa. 
Dist. 627. 

Eng.—Timewell v. Perkins, 2 Atk. 
102, 26 Reprint 464; Arno!d v. Arnold, 
2 Myl-&K. 365, 7 Kkne.Ch..365, 39 Re- 
print 983; Campbeii v. Prescott, 15 
Ves.Jr. 500, 33 Reprint 844; Hotham 
vingatia ron 15 Ves.Jr. 320, 33 Reprint 

a, 


[a] Tilustrations.—(1) In a_ be- 
quest of ‘‘all the houscuold furniture 
and effects’ the words “and effects” 
are limited by “househoid.”  Galla- 
goer v. McKeague, lus N.W. 233, 125 
Wis. 116, 110 Am:S.R. 821,-10 Prob. 
Rep.Ann. 52v. (2) A bequest of 
household furniture, wearing apparel, 
and “personal property’ does not 
pass cash. Gibbons’ Hstate, 17 Pa. 
Dist. 627. (3) In a bequest of furni- 
ture or household goous followed by 
“other chattel property” or similar 
words, the ejusdem generis rule oper- 
ates to restrict the bequest to chattels 
similar to those .specified subject, 
however, to the general rule of ascer- 
taining the testator’s intention. 
Strickiand v. Strickland, 111 N.E. 592, 
271 Ill. 614. (4) “All my furniture, 
piate, plated goods, linen, glass, china, 
books, manuscripts, pictures, prints, 
musical instruments, and all other ar- 
ticles of personal, domestic, or house- 
hold use or, ornament not otherwise 
disposed of” did not include a motor 
boat. In re Small, 18 Ont.W.N. 184. 
(5) Where a bequest was made of 
“all my housekeeping articles, includ- 
ing all my househoid furniture, beds 
and bedding, kitchen and table fur- 
nishings, books and pictures, all my 
wardrobe and all other articles of per- 
sonal property in the house at the 
time of my death belonging to me,” 
it was held not to cover certain prom- 
issory notes belonging to the deceas- 


ed. Andrews v. Schoppe, 24 A. 805, 
84 Me. 170. (6) The term ‘personal 
effects,” in a bequest of “all my 


jewelry, wearing apparel, and person- 
al effects,” does not include personal 
property in the testator’s house, such 
as furniture and pictures. Lippin- 
cott's' Hstate, 34 SAS bd iis Pas uso8 
[aff 4 Pa.Dist. 251]. (7) Coins and 
currency found in different parts of 
the testator’s dwelling house are not 
disposed of in a paragraph of a will, 
for in the gift of all of his wife’s per- 
sonal property in his house, under the 
ejusdem generis rule, the enumera- 
tion of certain articles of personal 
apparel, jewelry, and ornaments re- 
stricts the general words to articles 
of the same class which would not in- 
clude money. Merrill v. Winchester, 
113 -A. 261, 120 Me. 203. (8) Where a 
will gave the residuary estate to two 
missionary societies, a codicil provid- 
ing that the jewelry, household fur- 
niture, and “personal estate’ of the 
testatrix should not be included in 
the gift to such societies, but that 
“they”? should be given to the nieces 
of the testatrix and divided between 
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consistent with their use in the literal sense,®? or 
where other words are capable of acting on the prop- 
Thus these words have been held to carry 
money,®> except where to do so would defeat anoth- 
er bequest,°® or where personal property is ordered to 
be sold,°>* or where, after execution of a will dis- 
posing of real property, such property is sold and 


erty.>* 


the money deposited in bank.®§ 


words have been held operative to pass choses in 


them as they saw fit, the term “per- 
Sonal estate’ was not used as mean- 
ing personal property, but as meaning 
personal effects or tangible property 
personally used by the testatrix, and 
hence not to include bank deposits, 
stocks, etc., constituting the bulk of 
the estate. Southington Bank & Trust 
Co. v. American Baptist Home Mis- 
Sion Soc., 113 A. 166, 96 Conn. 107. 
(9) The term “personal property,” as 
used in a bequest to a testator’s wife, 
has been held not to include bonds 
where coupled with “all household 
furniture.’”’ Bryant v. Bryant, 151 A. 
429, 129 Me, 251. (10) A bequest of 
“all-horses . . ._ and all other per- 
sonal property used in my butchering 
business, including all choses in ac- 
tion,’’ does not pass a bank deposit 
not used exclusively in connection 
with the business indicated. Koss v. 
Kastelberg, 36 S.E. 377, 98 Va. 278. 
(11) Where the testator, owning a 
cigar business, personal effects, mon- 
ey in bank and real estate, made spe- 
cific bequests, and then in clause four 
gave the remainder of his personal 
property including his cigar business, 
to a brother, and in clause five gave 
the remainder of his property to 
brothers and a'sister and the children 
of a deceased half-sister, the gift 
of the personal property in clause 
four did not include money due on a 
land contract subsequently made by 
the testator or money in bank, but the 
same must pass under clause five. 
Stender v. Stender, 148 N.W. 255, 181 
Mich. 648. (12) An item of a will 
disposing of bank stock, watch, fur- 
niture, automobile, “and all personal 
property s rn . not mentioned 
herein” did not cover choses in ac- 
tion. Gist v. Craig, 141 S.H. 26, 142 
S.C. 407. (13) A clause in a codicil 
bequeathing to the testatrix’ friend 
“anything I have bought while in the 
house & any of my clothing & she 
wishes & personal property,” is con- 
struable only as bequeathing clothing 
and household effects which the leg- 
atee desired other than articles spe- 
cifically bequeathed to others. In re 
Norrish’s Estate, (Cal.App.) 26 P.(2d) 
530. (14) The words “et cetera” in a 
will following a bequest of all of the 
testatrix’ personal property, “includ- 
ing jewelry and clothing, etc.,” were 
confined to articles ejusdem generis 
only. In re McGlathery’s Hstate, 166 
A. 886, 311 Pa. 351. 


{b] Intention of testator prevails. 
—wWhere the will gave to a legatee 
“all the loose property in, on, or 
around the homestead, consisting of 
one cow, two hogs and a lot of wood,” 
and “all other property of every kind,” 
the concluding clause carries to the 
jegatee the entire residue of the per- 
sonalty. Taubenhan v. Dunz, 17 N.E. 
456, 125 Ill. 524. 


“Estate” confined to personalty by 
rule of ejusdem generis see supra § 
La 3s 


53. Tallman v. Tallman, 23 N.Y.S. 
734, 3 Misc. 465. 


' 54 In re Kimberly’s Ex’x, 214 N. 
Y.S. 574, 126 Mise. 455; In re Moore’s 
Estate, 88 A. 432, 241 Pa. 253; Lamp- 
hier v. Despard, 1 C.&L. 200. 


' WILLS 


sense.°®* 


Likewise, these 


[a] Thus the first clause of a will 
giving the ‘income from all my prop- 
erty” to M and F while they live, 
and then to their children, was not 
inconsistent with a later clause giv- 
ing all ‘my personal property” to M 
for her life, and at her death to her 
children, as the later clause will be 
construed to refer to other than in- 
come-bearing property. In re Moore’s 
Estate, 88 A. 432, 241 Pa. 253. 


55. Ala.—Bromberg v. McArdle, 
ee 805, 172 Ala. 270, Ann.Cas.19138D 


Ind.—Skinner vy. Spann, 93 N.E. 
1061, 95 N.E. 248, 175 Ind. 672. 


N.M.—Garcia y Perea v. Barela, 23 
P. 766, 5 N.M. 458 [aff 27 P. 507, 6 N. 
M. 239]. 


N.Y.—Harrison y, 
Edw. 251. 


Pa.—Jackson v. Vanderspreigle’s 
Ex’r, 1 Yeates 101, 2 Dall. 142, 1 Am. 
D. 293, 1 L.Ed. 323; Pearson’s Estate, 
10 Pa.Dist. 189. 


Vt.—Peaslee v. Fletcher’s Estate, 14 
AS 1, 60 Vt. 188, 6 Am.S. Ri 108. 


W.Va.—Fry v. Feamster, 15 S.E. 
253, 36 W.Va. 454. 


56. In re Reynolds, 26 N.E. 954, 
124 N.Y. 388. 


57. Huntsville v. Smith, 35 So. 120, 
137 Ala. 382; In re Cross, 170'S.E. 660, 
205 N.C. 160; Lowe v. Carter, 55 N.C. 
3877. But see Sprigg v. Weems, 2 
Harr.&M. (Md.) 266 (a will ordering 
the sale of all personalty, and, after 
payment of debts, division of the re- 
maining sum, includes money). 


58. Matter of Delaney, 117 N.Y.S. 
838, 133 App.Div. 409 [aff 89 N.E. 
1098, 196 N.Y. 530]. 


59. Conn.—Ritch vy. Talbot, 50 A. 
42, 74 Conn. 137. 


IK<y.—Penn’s Ex’r v. Penn’s Ex’r, 87 
S.W. 306, 120 Ky. 557, 27 Ky.L. 946. 


Me.—Andrews v. Schoppe, 24 A. 805, 
84 Me. 170. 


pids= Spite s) v. Weems, 2 Harr.&M. 


McMennomy, 2 


N.Y.—In re Loomis’ Estate, 267 N. 
Y.S. 506, 149 Misc. 417. 


N.C.—Adams v. Jones, 59 N.C. 221. 


Pa.—Wisenbrey’s Hstate,- 36 A. 569, 
180 Pa. 125; Asay v. Hoover, 5 Pa. 
21, 45 Am.D. 713; Golz’s Wstate, 8 Pa. 
Dist. 647, 23 Pa.Co. 249, 


Va.—Hurt v. Hurt, 93 S.E. 672, 121 
Va. 413. 


Ont.—Phillips v. Joseph, [1932] 1 
Dom.L.R. 568; Re McGarry, 18 Ont. 
L, 524, 13 Ont.W.R. 982, 14 Ont.W.R. 
244; Re McMillan, 4 Ont.L. 415, 1 Ont. 
W.R. 471. 


“The word ‘chattels’ may include 
promissory notes when, from an ex- 
amination of the whole will, the sur- 
rounding circumstances, and the situ- 
ation of the parties, such appears to 
have been the testator’s intention. 
The intention of the testator must 
control.” Blackmer’s Ex’r y. Black- 
mer, 22 A. 600, 601, 68 Vt. 236. 


[§ 1432] (3) Household Goods 
The term “household goods,” which is substantially 
synonymous with “furniture,” includes everything 
of a permanent nature used in, purchased, or other- 
wise acquired by the testator for his house.¢* Where 


[§§ 1431-1432, 


action and seeurities,>® automobiles,®® interests in 
land contracts,°! and domestic animals,°”? unless it 
appears that they were used in their restricted 


or Furniture. 


[a] Tllustration.—A will giving 
the testator’s housekeeper the use of 
specified realty and the income of fif- 
ty shares of a specified stock and 
specified furniture for life, realty and 
“personal property’ to be divided 
among the housekeeper’s surviving 
children, made the housekeeper’s chil- 
dren remaindermen as regards the 
stock, as well as the realty and fur- 
niture, the term “personal property” 
including stock. In re Loomis’ Es- 
tate, 267 N.Y.S. 506, 149 Misc. 417. 


60. In re Jones’ Estate, 218 N.Y.S. 
380, 128 Misc, 244. 


61. Stender v. Stender, 148 N.W. 
255, 181 Mich. 648. 


62. Martin v. Osborne, 3 S.W. 647, 
85 Tenn, 420. 


[a] For example, 
mals housed on the home lot, but 
worked or pastured on an adjoining 
tract, are included in a devise of the 
homestead ‘with all the personal 
property and effects in the house and 
on the lot.” Martin vy. Osborne, 3 S. 
W. 647, 85 Tenn. 420. 


63. Me.—Andrews v. 
A. 805, 84 Me. 170. 


Md.—Rogers v. Bayley, 35 A. 58, 84 
Ma. 30, 1 Prob.Rep.Ann. 588. 


N.Y.—Ball v. Dixon, 31 N.Y.S. 990, 
83 Hun 344; Kenyon v. Reynolds, 7 N. 
Y.St. 725, 6 Dem.Surr. 229. 


N.C.—Young v. Young, 56 N.C. 216; 
Lowe v. Carter, 55 N.C. 377. 


Ohio.—Young v. McIntire’s Ex’rs, 3 
Ohio 498. 


This ee Appeal, 2 Grant 


Vt.—Blackmer’s Ex’r v. Blackmer, 
22 A. 600, 63 Vt. 236; Peaslee v. 
Fletcher’s Estate, 14 A. 1, 60 Vt. 188, 
6 Am.S.R. 103. 


Va.—Bennett v. Bradley, 141 S.E. 
756, 149 Va. 746; Hurt v.: Hurt; 93 
Soh. 6%2) 821" Vae anon 


[a] Thus, where the testator’s in- 
tention is clear, a bequest of property 
to a friend ‘for the purpose of dis- 
position in accordance with written 
memoranda, heretofore given her, all 
my household goods, pictures, furni- 
ture, chinaware, silver, jewelry, cloth- 
ing, heirlooms and personal effects 
and property,’ ete., gives title abso- 
lutely to the property intended to be 
bequeathed, but does not include a 
cow, horse, buggy, harness, unpaid 
rents, money, liberty bonds, notes, etc. 
ero v. Maddox, (Mo.App.) 245 S. 


64. Hawaii—Deering’s Estate, 29 
Hawaii 854, 8638 [quot Cyc]. 

N.J.—Case v. Hasse, 93 A. 728, 83 
N.J.Eq. 170. 


N.Y.—In re Winburn’s Will, 247 N. 
Y.S. 584, 189 Misc. 5. 


N.C.—Ruffin v. Ruffin, 16 S.E. 1021, © 
112° Ni GAL026 


Eng.—In re Oppenheim, ‘111 L.T. 
937; Cole v. Fitzgerald, 1 Sim.&St. 
189, 1 Eng.Ch. 189, 57 Reprint 75. 


Ont.—Re Hudson, 11 Ont.W.R. 912. 


domestic ani- 


Schoppe, 24 


For later cases, developments and changes in the law see Annotations, same title and section number. 


° 
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such was the intention of the testator a bequest of 
this kind has been held to elude china and plate,** 


bronzes, statuary, and pietures,®¢ 


decorative articles,®°? books,®°*® heirlooms,*® a radio 
set,° wines and liquors,?! coal and wood,*? a valu- 
able collection of orchids,’* a gun,‘ a saddle horse,?® 
automobiles,*® except where the testator’s intention 
is to the contrary,’” and money contained in a box 
Sueh bequests have been he!d not 
to cover chattels which form a stock in trade,?® ar- 
ticles used for personal ornament,®® an altar stone 
and relics in a private chapel,*! a stamp collection,®? 
farm equipments,®* tools,8* articles of clothing,®® 
provisions,®*® a safe,§7 money in bank,$* or a pleasure 
boat,®® although as to this the contrary has been 
held.°® A bequest of the whole contents of the testa- 


in the house.78 


[a] Everything contributing to 
use or convenience of householder or 
ornament of house is covered by the 
term “household furniture.” McMick- 
en v. McMicken University, 3 Ohio 
Dec. (Reprint) 429; Carnagy v. Wood- 
eck: 2 Munf. (16 Va.) 234, 5 Am.D. 


[b] What are “household effects” 
within the meaning of a bequest de- 
pends on whether the articles are used 
in or by the household or for the ben- 
efit or the comfort of the family. In 
a eesnDoriys Will, 247 N.Y.S. 584, 139 

isc. 5. 


[c] Temporary absence of certain 
articles does not prevent them from 
being household furniture. Dayton v. 
Tillou, 24 N.Y.Super. 21. 


{d] Distinguished from personal 
property.—(1) The use, in a will, of 
the phrase “personal property and 
furniture,’ and in another bequest the 
phrase ‘household furniture and ef- 
fects,’ implies that the testator dis- 
tinguished between the two things. 
Tighe v. Nelson, 2 Dem.Surr. (N.Y.) 
633. (2) A provision in a will be- 
queathing “househoid furniture, bed- 
ding and all concerned” has been con- 
strued not to include all tangible per- 
sonal property of the testator other 
than household furniture and bedding, 
as “all concerned,” if referring to 
property, was a reference enly to such 
property as pertained to household 
furniture and bedding. Lawrence’s 
Ex’x v. Lawrence, 32 S.W.(2d) 556, 
236K yy. Ti 


65. Conn.—Scoville v. Mason, 
A. 114, 76 Conn. 459." 


Md.—Chase v. Stockett, 19 A. 761, 
72 Md. 235. 


N.Y.—Bunn v. Winthrop, 
Ch. .329. 

N.C.—Ruffin v. Ruffin, 16 S.E. 1021, 
112 N.C. 102 (otherwise where such 
articles are elsewhere specially men- 
tioned). 


Ohio.—McMicken v. McMicken Uni- 
versity, 3 Ohio Dec. (Reprint) 429. 


R.I.—In re Kimball’s Will, 40 A. 
847, 20 R.I. 619. 


66. Richardson v. Hall, 124 Mass. 
228; Peckham v. Peckham, 127 A. 93, 
97 N.J.Eq. 174; McMicken v. McMick- 
en University, 3 OhioDec. (Reprint) 
429; In re Du Maurier, 32 T.L.R. 579. 


{a] Portrait painted after the will 
was made, and still in the possession 
of the artist, passes. McMicken v. 
McMicken University, 3 OhioDec. (Re- 
print) 429. 

67. Endicott v. Endicott, 3 A. 157, 
41 N.J.Eq. 93; In re Kathan’s Estate, 
153 N.Y.S. 366, 90 Misc. 540, 14 Mills 
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brie-a-brae and 


tries.°3 


tator.°? 


include debts.°® 


[§ 1434] 


Surr. 369. 


68. Ouseley v. Anstruther, 10 
Beav. 453, 50 Reprint 656; In re Hold- 
en, 5 Ont.L. 156. Contra Bridgman 
v. Dove, 3 Atk. 201, 26 Reprint 917. 


69. Boon v. Cornforth, 2 Ves. 277, 
28 Reprint 179. 


70. In re Willey, 45 T.L.R. 327. 


71. Brinckerhoff v. Farias, 65 N.Y. 
S.358, 52 App.Div. 256 [aff 63 N.E. 
437, 170 N.Y. 427, rearg den 63 N.E. 
1115, 171 N.Y. 651]; Re Bourne, 58 L. 
T.Rep.N.S. 537. 


ia. Insre, Wrazer! 92 sNoV. oo; 
re Robinson’s Estate, 227 N.Y.S. 296, 
131 Misc. 21; In re Hurley’s Estate, 
12 Phila. (Pa.) 47. 


[a] Illustration.—A bequest to the 
widow of decedent’s ‘household fur- 
nishings” is not limited to articles of 
like kind, so as to prohibit the wid- 
ow’s using coal or wood. In re Rob- 
inson’s Estate,.227 N.Y.S. 296, 131 
Misc. 21 (construction of bequest of 
decedent’s household furnishings, as 
respects the use of coal or wood on 
premises, was unaffected by failure to 
as the widow life use of the prem- 
ises). 


73. Re Owen, 78 L.T.Rep.N.S. 643. 

74. In re Frazer, 92 N.Y. 239. 

75. In re Winburn’s Will, 247 N.Y. 
S. 584, 139 Misc. 5. 

76. In re Winburn’s Will,. supra; 
In re White, [1916] 1 Ch. 172; In re 
Ashburnam, 107 L.T. 601; In re Fort- 
lage, 60 Sol.J. 527; Re Johnson, 
(Ont.) [1931] 2 Dom.L.R. 987. 

77. Richmond vy. Rhode _ Island 


Hospital Trust Co., 125 A. 228, 46 R.I. 
113. 


78. Garcia y Perea v. Barela, 23 P. 
766, 5 N.M. 458 [aff 27 P. 507, 6 N.M. 
239]; In re Robson, [1891] 2 Ch. 559; 
Mahony v. Donovan, 14 Ir.Ch. 388. 


79. Hoopes’ Appeal, 60 Pa. 220, 100 
Am.D. 562; Pratt v. Jackson, 1 Bro. 
P.C. 222, 1 Reprint 528, 2 P.Wms. 302, 
24 Reprint 740. 


80. Hawaii—Deering’s Estate, 
Hawaii 854, 863 [quot Cyc]. 


Me.—Gooch v. Gooch, 33 Me. 535. 


Mass.—Woodcock v. Woodcock, 25 
N.E. 612, 152 Mass. 353. 


N.Y.—Ludwig v. Bungart, 67 N.Y.S. 
177, 33 Misc. 177. 


Pa.—Rainier’s Hstate, 
35. 


R.I.—Tefft v. Tillinghast, 7 R.I. 434. 


Eng.—Tempest v. Tempest, 2 Kay 
&J. 635, 69 Reprint 937; Boon v. Corn- 
forth, 2 Ves. 277, 28 Reprint 179 (hold- 


29 


30 Pa.Dist. 


include slaves.®® 


(5) Money!—(a)-In 


term “money,” when used in a will in its striet sense, 
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tor’s house includes jewelry therein®! but “contents” 
of a homestead following an enumeration of house- 
hold goods and furniture has been held not to pass a 
doctor’s professional equipment contained therein.®? 


Bric-a-brac does not necessarily include tapes- 


[§ 1433] (4) Movables. The term “movables’®* 
when used in a bequest may include money®® and 
bonds,®* or even the entire personal estate of the tes- 
In the absence of anything to show that 
such was the testator’s intention, the term does not 


“Movable effects” has been held to 


General. The 


ing that “everything else at my 
house” does not include watches). 
81. Petre v. Ferrers, 61 L.J.Ch. 
426. 
82. In re Masson, 86 L.J.Ch. 753. 
83. Stone v. Parker, 29 LJ.Ch: 
874. 


84. In re Hemstreet’s Will, 167 N. 
Y.S. 1016, 101 Misc. 340. 


85. Scoville v. Mason, 57 A. 114, 76 
Conn. 459; Deering’s Estate, 29 Ha- 
wali 854, 863 [quot Cyc]; Tefft v. Til- 
linghast, 7 R.I. 434. 


86. Foxall v. McKenney, 9 F.Cas. 
No. 53016, 3 CranchC.C. 206: 
87. In re Reynolds, 26 N.F. 954, 


124 N.Y. 388; Ball v. Dixon, 31 N.Y.S. 
990, 83 Hun 344; Fenton v. Fenton, 
71 N.Y.S. 1083, 35 Misc. 479; Ludwig 
v. Bungart, 67 N.Y.S. 177, 33 Misc. 


iar (a 

88. Strickland v. Strickland, 111 N. 
BE. 592, 271 Ill. 614. 

89. Dana v. Burke, 62 N.H. 627; 


In re Parry’s Estate, 41 A. 448, 188 Pa. 
33, 68 Am.S.R. 847, 49 L.R.A. 444, 4 
Prob.Rep.Ann. 140. 


90. In re Winburn’s Will, 247 N.Y. 
S. 584, 139 Misc. 5. 


91. In re Johnson, 26 Ch.D. 538; 
an Perrie, 21 Ont.L. 100, 16 Ont.W.R. 


92. In re Jones’ Estate, 218 N.Y.S. 
380, 128 Mise. 244, 


93. In re Kellogg, 108 N.E. 844, 214 
N.Y. 460, Ann.Cas.1916D 1298. 


94. See Property § 14. 

95. Wood’s Adm’x v. George’s 
Adm’r, 6 Dana (Ky.) 343; Linton’s 
Est., 20 Pa.Dist. 719. 

86. Wood’s Adm’x v. George’s 


Adm’r, 6 Dana (Ky.) 343; Jackson v. 
HORMeOD, 1 Yeates (Pa.) 101, 1. Am.D. 

97. Adams v. Adams, (N.J.Ch.) 17 
A. 775 [mod on other grounds 19 A. 
14, 46 N.J.Eq. 298]. 


98. Strong v. White, 19 Conn. 238; 
Wood’s Adm’x v. George’s Adm’r, 6 
Dana (Ky.) 843; Jackson v. Vander- 
spreigie(s x2r), 20Dallin Gea.) 42) at 
L.Ed. 323, 1 Yeates 101, 1 Am.D. 293. 


[a] “Indoor movables”® does not 
include notes. Penniman vy. French, 
17 Pick. (Mass.) 404, 28 Am.D. 309. 


99. Humble v. Humble, 3 A.K. 
Marsh. (Ky.) 123. 


_l. As effecting disposition of en- 
tire property see supra § 1391. 
Mode of payment of bequest of 


money see Executors and Adminis- 
trators § 1312. 


394 [69 C.J.] 


means cash on hand? or on deposit in bank,® and 
when used in this sense it will not pass stock,* and 
does not include promissory notes® nor certificates of 
deposit. where it appears that the testator intended 
them not to be included,® nor any other undisposed of 
property.? “Money” does not generally include chos- 
es in action.s The word is, however, notoriously used 


2. N.H.—Hancock v. Lyon, 29 A. 
638, 67 N.H. 216. : 


N.J.—Beatty’s Ex’r v. Lalor, 15 N. 
J.Eq. 108. 


N.Y.—In re Hendrickson, 125 N.Y.S. 
309, 140 App.Div. 388; Beck v. McGil- 
lis, 9 Barb. 35; Mann v. Mann, 14 
Johns, 1, 7 Am.D. 416. 


' Pa.—Levy’s Estatey 28 A. 1068, 161 
Pa. 189 [aff 3 Pa.Dist. 36, 14 Pa.Co. 
129]; Rengier’s HEst., 21 Pa.Dist. 36; 
Metz v. Metz, 7 Pa.Dist. 194, 20 Pa. 
Co. 601; Metz v. Metz, 20 Pa.Co. 601; 
Carr’s Estate, 13 Pa.Co. 643. 


Eng.—In re Gates, [1929] 2 Ch. 
Ze0s eine re wiann. (1912) 1 Che 3838; 
In re Putner, 45 ‘T.L.R. 325. 


[a] “Money,” in its ordinary ac- 
ceptation, means, especially when 
used in a will, gold, silver, or paper 
money used as a circulating medium 
of exchange, and it is this meaning 
which is to be given to its use in a 
will unless a different intent is evi- 
denced by the will. Pohlman v. Pohl- 
man, 150 S.W. 829, 150 Ky. 679. 


{[b] “Cash, negotiable notes and 
mortgages” do not include the unpaid 
purchase money of lands specifically 
devised and afterward contracted to 
be sold by the testator. Re Ferguson, 
18 Man. 532. 


[ec] “Cash left by me outside of 
the estate” within the will of a tes- 
tatrix who died shortly after her hus- 
band, meant, suc’ cash as she kept 
separate from the estate of her hus- 
band either in her possession or on 
deposit in the bank, ‘‘estate”’ meaning, 
property coming from her husband. 
Stedenfeld v. Stedenfeld, 114 A. 406, 
92 N.J.Eq. 241. 


[d] Realty acquired on foreclo. 
sure.—Under a will bequeathing all 
cash money and mortgages of which 
the testator was possessed at his 
death, realty purchased by him at 
sale under foreclosure of a mortgage 
held by him at the time of execution 
of the will passed to residuary lega- 
tees. In re Behre’s Estate, 227 P. 859, 
130 Wash. 458. 


3. Shelby’s Ex’rs v. Shelby, 6 Dana 
(Ky.) 60; Beatty’s Ex’r v. Lalor, 15 
N.J.Eq. 108; In re Hendrickson, 125 
N.Y.S. 309, 140 App.Div. 388; Beck v. 
McGillis, 9 Barb. (N.Y.) 35. 


[a] Bequest of “cash on hand” to 
the testatrix’ husband embraces mon- 
ey in a solvent bank subject to check. 
in re Banfield’s Hstate, 299 P, 323, 3 
P.(2d) 116, 137 Or. 256. 


4. In re Dodson’s Estate, 98 A. 617, 
253 Pa. 344; Collins v. Collins, L.R. 
12 Eq. 455; Willis v. Plaskett, 4 Beav. 
208, 49 Reprint 318; Lowe v. Thomas, 
27 Eng.L.&Eq. 238; Goden v. Dot- 
terill, 1 Myl.&K. 56, 39 Reprint 602. 


5. In re Rogers’ Estate, 109 A. 16, 
91 N.J.Eq. 294. 


6 Thomas v. Houston, 
466, 181 N.C. 91. 


% in re Gliddon, [29177 1 \CGh. 174; 
Larner v. Larner, 3 Drew. 704, 61 
Reprint 1072. 


8. In re Hendrickson, 125 N.Y.S. 
309, 140 App.Div. 388; Mann v. Mann, 
14 Johns. (N.Y.) 1, °7 Am!D: 416: 


106 S.H. 
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fa] Illustrations.—(1) A bequest 
of “money” does not include sums re- 
ceived from another decedent’s estate 
after the testator’s death, being the 
proceeds of a mere chose in action. 
In re Hendrickson, 125 N.Y.S. 309, 140 
App.Div. 388, (2) The executor’s note 
given to thé testatrix prior to her 
death was a mere chose in action, and 
was not transmuted into money by 
his appointment as executor so as to 
pass under a specific bequest to the 
executor as “cash on hand.’ In re 
Banfield’s Hstate, 299 P. 328, 3 P,(2d) 
LLG Lom Oban or 


[b] Money I die possessed of.— 
(1) A gift by a testatrix of ‘any mon- 
ey of which I may die possessed’’ in- 
cludes cash in the house and money 
at the bankers’, and any money of 
which, at the time of her death,, she 
might have claimed immediate pay- 
ment; but not the apportioned part of 
an annuity, or of interest payable to 
her which had accrued from the last 
stated days of payment to her death, 
nor a legacy due to her which had not 
been acknowledged as at her disposal. 
Byrom v. Brandreth, L.R. 16 Hq. 475. 
(2) ‘Money I die possessed of’’ in- 
cludes a legacy vested in the testator 
during life, but not paid until after 


his death. Re Cotter, 42 Ont.L. 99. 
9. Ky.—Mutual Life Ins. Co. of 
New York v. Spohn, 188 S.W. 1078, 


capes 90 [mod 186 S.W. 633, 170 Ky. 
721). 


N.J.—In re Rogers’ Estate, 109 A. 
16, 91 N.J.Eq. 294. 


N.C.—Apple v. Allen, 56 N.C. 120. 


Pa.—Marshall’s Est., 20 Pa.Dist. 
265; Eleming’s Bst., 15 Pa. Dist. 9233; 
Dickson’s Estate, 7 Pa.Dist.. 699; 


Strawbridge’s Hst., 5 Pa.Dist. 692, 18 
ey o. 485; Copia’s Hstate, 5 Phila. 
214, 

Eng.— Matter of Bramley, [1902] P. 
106; Glendening v. Glendening, 9 
Beav. 322, 50 Reprint 368. 


[a] Avoidance of -intestacy.—Un- 
der a will giving a specified sum pro- 
vided the testatrix had ten thousand 
dollars in cash after paying her debts, 
the terms “cash” and “money” will 
be construed as intended to include 
a bank account, building and loan 
association shares, liberty bonds, and 
stock in a public service corporation, 
where otherwise partial intestacy 
would result. Baldwin v. Baldwin, 
151 A. 741, 107 N.J.Eq. 91. 


10. Il).—Decker v. Decker, 12 N.E. 
750, 121 Ill. 341. 


Ky.—Mutual Life Ins. Co. of New 
York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 6838, 170 Ky. 721]. 


N.J.—Gandy v. Stanton, 157 A. 894, 
10 N.J.Mise. 60. 


N.Y.—Sweet v. Burnett, 32 N.E. 
628, 136 N.Y. 204; In re Kimberly's 
Exx’x, 214 N.Y.S. 574, 126 Misc. 455; 
In re Thayer’s Will, 149 N.Y.S. 141, 
86 Mise. 191, 12 Mills Surr. 278; Mat- 
ter of Blackstone’s Estate, 95 N.Y.S. 
977, 47 Misc. 538, 5 Mills Surr. 16; 
Matter of Stone, 37 N.Y.S. 5838, 15 
Mise. 317, 1 Gibb.Sur. 461. 


Pa.—Watson v. Martin, -77 A. 450, 
228 Pa. 248, 20 Ann.Cas. 1288; Smith 
v. Davis, 1 Grant 158; Jacebs’ Estate, 


ae 
a 
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in a much wider, more indefinite, and elastic sense, 
and it may have any meaning which the testamenta- 
ry intent, as manifested by the will, read in the light 
of proper evidence, imparts to it,? such as personal 
property in general,!® money due,'? reversionary 1n- 
terests in personalty,!? ground rents,?? securities,** 


' 


9 Pa.Co. 40 [aff 21 A. 318, 140 Pa. 268, 
23 Am.S.R. 230, 11 L.R.A. 767]. 


Tenn.—Fry v. Shipley, 29 S.W. 6, 
94 Tenn. 252. 


Va.—-McCabe v. Cary’s Ex’r, 116 S. 
BH. 485, 135 Va. 428. 


Eng.—In re Cadogan, 25 Ch.D. 154; 
Prichard v. Prichard, L.R. 11 Hq. 
232; In re Gates’ Estate, [1928] P. 
178; In re Jennings, [1930] Ir, 196. 


[a] Thus a provision of a will that 
“any money on hand’ after paying 
funeral expenses, etc., should be 
equally divided among named lega- 
tees, may include in the term “mon- 
ey” all of the testator’s residuary esS- 
tate, “money” in its narrow sense 
meaning only currency or gold, or. 
silver coin bearing government stamp, 
but in its more general use any cur- 
rent measure of value serving the 
purpose of coin, or as sometimes used 
in wills, any form of property. Mc- 
Cullen v. Daughtry, 129 S.H. 611, 190 
N.C. 215. . 3 


[b] To avoid partial intestacy, 
“money” will be construed to refer to 
personal property generally, which is 
not otherwise disposed of. In re Kim- 
ened ha Ex’x, 214 N.Y.S. 574, 126 Misc. 

oo. 


[c] Bequest of any cash left over, 
entitles the legatee after the payment 
of pecuniary legacies to the balance 
of the personal estate, but not to the 
real estate. Watson v. Martin, 77 A. 
450, 228 Pa. 248, 20 Ann.Cas. 1288. 


11. Ill.—Decker vy. Decker, 12 N.W. 
a0,7:b24. T7344. 


Ky.—Mutual Life Ins. Co. of New 
York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 638, 170 Ky. 721]. 


N.Y.—Smith v. Bureh, 92 N.Y. 228 
[rev 28 Huan 331]: 


Tex.—Summerhill v. Hanner, 9 S. 
W. 881, 72 Tex. 224; Paul v. Ball, 31 
Tex. 10. 


Va.—Dillard v. Dillard, 34 S.E. 60, 
97% Va. 434. 


Eng.— Langdale v. Whitfeld, 4 Kay 
&J. 426, 70 Reprint 178; Lloyd v. 
Lloyd, 54 L.T.Rep.N.S. 841. But see 
In re Mason, 34 Beayv. 494, 55 Reprint 
726 (unpaid legacy does not pass). ~ 


fa] Debt due testator’s trustee 
may be included under the term “mon- 
ee Tee v. Dillard, 34 S.E. 60, 97 
a. 434, 


[b] “Bank stock of money” is ap- 
plicable to certificates of deposit, it 
not appearing that the testator owned 
anything else to which the words 
would apply. Boyd v. Satterwhite, 
33 S.C.Hq. 487. 


12. Mutual Life Ins. Co. of New 
York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 688, 170 Ky. 721]; 
In re Egan, [1899] 1 Ch. 688; Stocks 
v. Barre, Johns. 54, 70 Reprint 336; 
Re Buller, 74 L.T.Rep.N.S. 406. 


13. Mutual Life Ins. Co. of New 
York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 633, 170 Ky. 721]; 
Strawbridge’s Hstate, 5 Pa.Dist. 692, 
if Pa.Co. 485; Burr’s Est., 32 Pa:Co. 
LE 


14. O’Connor vy. O’Connor, 


[1911] 


For later cases, developments and changes in the law see Annotations, same title and section numvper. 
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bonds and notes,® unsatisfied judgments,1® or the 
entire residuary estate.17 Where, however, there is 
an express gift of the residue, “money” will be giv- 

en its strict construction, 18 A bequest of money 

“now in possession” of the beneficiary passes nothing 
if the beneficiary has none.!® The proceeds of a sale 
of realty, received by the executor from the holder 
of an option to purchase, who exercises it after the 
death of the testator, are not “money” subject to the 
control of the testator at the time of death so as to 
pass on a bequest of money that the testator may 
have at the time of decease.2° A bequest of moneys 
which had belonged to the testator’s previously de- 
ceased wife does not serve to pass the proceeds of an 
insurance policy on the testator’s life payable to the 
deceased wife.?? A bequest of “mortgage money” 
gives the beneficiary the proceeds of a paid- off mort- 
gage.??_ Bequests of money are not to be regarded 
as included in a provision for payment of all just 
debts.?3 


“Dollars,” as used in a bequest of a specified sum, 
has been held to mean money and not stocks or se- 
curities at their nominal value.?# 


Foreign money. Bequests of foreign money will 
be construed to effect the intention of the testator.?5 


1 Ir.R. 263; Chapman v. Reynolds, 
28 Beav. 221, 54 Reprint 350; Newman 
v. Newman, 26 Beav. 218, 53 Reprint 
880; Waite v. Coombs, 5 De G.&S. 676, 
ppperrint 1295; In re Taylor, 91 L.J. 


15. D.C.—Hamilton v. 


intestacy. 


16. 
881, 72 Tex. 224. 


Serra, 17 17. 


See g A. 765, 302 Pa. 462; 
D.C. 168. 26 Pa.Dist. 441: 
Tll.—Hinckley v. Primm, 41 Ill.App. | 1_Ch. 33; 
579. 518. 
Ind.—Hall v. Bledsoe, 149 N.E. 448,|_ 18. Re sue 
83 Ind.App. 622 Dom.L.R. 231. 


Ky.—Mutual Life Ins. Co. of New 19. 
York v. Spohn, 188 S.W. 1078, 172 Ky. 20. 
90 [mod 186 S.W. 633, 170 Ky. 721]; | 301, 263 Pa. 258. 
Henry’s Ex’r v. Henry’s Ex’r, 81 Ky. 

342, 5 Ky.L. 283; Taylorsville Cath- 21. 
olic Church v. Offutt’s Adm’rs, 6 B.|97 N.J.Eqa. 190. 
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ing her intent and avoiding partial 
In re Carrillo’s Estate, 203 
P. 104, 187 Cal. 597: 


Summerhill v. Hanner, 9 S.W. 


In re Williamson’s Estate, 153 


In re Woolley, [1918] 
In re Skillen, [1916] 1 Ch. 26. 


Snow v. Moore, 107 Mass. 510. 
In re McKown’'s Estate, 106 A. 


Harris v. Harris, 
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[§ 1435] (b) Money in Banks. While the term 
“money” as used in a will has been held to include in 
its strict sense money on deposit in bank,?® the effect 
to be given a bequest of money in bank depends on 
the intention of the testator.?7 Unless it is the tes- 
tator’s intention, the term does not pass time depos- 
its in a savings bank,?® but where it is evident that 
such was the intention, such deposits pass,?? and a 
bequest of money in a “current account” will pass 
a deposit account.?° Where the testator owns bank 
stock but has no cash in the bank, a bequest of his 
money in the bank passes the stock.3+ “Ready mon- 
ey” has been held not to include money in bank which 
cannot be withdrawn except on previous notice,®? 
but it does include ordinary bank balances.*3 “Mon- 
ey owing” to the testator has been held to include 
money in deposit in a bank.** A bequest of “money 
in banks” may inelude money on deposit with an in- 
dividual,?® but does not include money in a chest in 
the testator’s house®® or the proceeds of an insur- 
ance policy in which the testator had a vested inter- 
est.27 A legatee of a bank account is entitled to the 
money from another estate deposited in the bank by 
the testator before death, although the testator’s in- 
terest in such estate was devised to others.27% <A 
bequest of money in a “business bank” does not pass 


number of Mexican pesos must be 
construed to mean Mexican pesos, 
sold or silver, and gives the executors 
the option to pay either in silver piec- 
es or gold nieces or in their equivalent 
value in United States money at the 
rate of exchange prevailing when pay- 
Trl feskenptow mee is due. Volpe v. Benavides, su 


See supra § 1435 text and 


note 3 
(N.S.) [1933] 3 27. See cases infra this section. 
28. Hancock v. Lyon, 29 A. 638, 67 


N.H. 216; Beatty’s Ex’r v. Lawlor, 
15 oe 108. 


S.—Lyons v. Lyons, 233 F. 


U. 
744147 
127 A. 108, C.C.A. 510 [aff 224 F. 772]. 


N.W. 740, 190 Iowa Sto 


22. In re Tweitmann’s Estate, 142 


Mon. 535. 
Mass.—Morton y. Perry, 1 Metc.| A. 210, 293 Pa. 202. 
446, 
EP ehh ash v. Fowler, 63 N.H. p. F108, 62. Wash. 
: 3 24. 
Si ee ee Von Glitty, 57 NC: N.J.Eq. 136. 
Pa.—Smith’s Est., 6 Pa.Dist. 329,19| ?> 
Pa.Co. 516. [a] 


See cases infra this note. 
German marks.—(1) Bequests 


Mo.—In re Offutt’s Estate, 139. S.w. 
487, 159 Mo.App. 90. 


N.H.—Jenkins vy. 
244, 


Va.—Dabney v. Cottrell’s Adm’x; 9 
Gratt: (60) Via.) 57 2e- : 


Eng.—In re Glendinning, 88 L.J.Ch. 


In re Lotzgesell’s Estate, 113 
352. 


Halsted v. Meeker’s Ex’rs, 18 


Fowler, 63 N.H. 


Tex.—Paul v. Ball, 31 Tex. 10. 


Eng.—Montagu v. Sandwich, 33 
Beay. 324, 55 Reprint 392; Hart v. 
Hernandez, 52 L.T.Rep.N.S. 217; Her- 
bert v. Harrison, 20 L.T.Rep.N.S. 386; 
Read v. Stewart, 4 Russ. 69, 4 Eng.Ch. 
69, 38 Reprint 731. 


[a] Note and mortgage.—Where a 
testatrix bequeathed to her daughter 
and brother, by her olographic will, 
each “one-third of cash that is left 
after my demise,” and most: of her 
estate consisted, at the time she drew 
the will, of a-sum of seven thousand 
dollars that she was entitled to from 
the estate of her deceased husband, 
and this expected increment was still 
in the form of money due and payable 
at her demise, and was, by her admin- 
istrator, after her death, placed in the 
form of a note and mortgage for that 
sum executed by the executors of her 
husband’s estate, the term “‘cash” was 
properly construed to include such 
note and mortgage, thereby effectuat- 


of German marks required payment 
in marks as they are to be regarded 
as a commodity, not as a measure of 
value. In re Lendle’s Estate, 166 N. 
BH. 182, 250 N.Y. 502, 63 A.L.R.. 521. 
(2) If at the time of depreciated pa- 
per currency a will makes a legacy in 
dollars, the legacy is payable in any 
money that is legal tender at the tes- 
tator’s death. In re Lendle’s Estate, 
supra. (3) Bequests of German 
marks are payable in gold marks 
which passed as marks when the leg- 
acies were paid, not in depreciated 
paper marks where to allow payment 
in paper marks would defeat the in- 
tent of the testator. In re Lendle’s 
Estate, supra; In re Hess’ Will, 198 
N.Y.S. 573, 120 Mise. 372. 


{b] Mexican pesos.—(1) A bequest 
of a specified number of Mexican pe- 
sos is not ambiguous by reason of 
the subsequent divergence in the ex- 
change value of Mexican silver and 
Mexican gold coin. Volpe v. Bena- 
vides, (Tex.Civ.App.) 214 S.W. 593. 


(2) A will bequeathing a specified 


87. 


[a] “Cash” may include bank de- 
posits. Beit v. Beit, 119 A. 144, 98 
Conn, 274. 


30. In re Vear, 62 Sol.J. 159. 


31. Gallini v. Noble, 3 Meriv. 691° 
36 Reprint 265. 


32. Mayne v. Mayne, [1897] 1 Ir. 
324. But see In re Rodmell, 108 L.T 
184 (deposit account held to pass). 


33. Parker v. Marchant, 1 Y.&Coll. 
290, 20 Eng.Ch. 290, 62 Reprint 893. 


og In re Derbyshire, [1906] 1 Ch. 


35. In re Beckett’s Estate, 15 N.Y. 
St. 716: 
36. In re Barry, 9 N.S. 463. 


37. Mutual Life Ins. Co. of New 


York v. Spohn, 188 S.W. 1078, 172 Ky. 
90 [mod 186 S.W. 6338, 170 Ky. 21). 
3744, In re Babb’s Estate, 252 P. 


1039, 200 Cal. 252. 
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money in a savings bank.?* A bequest of the testa- 
tor’s bank deposits does not dispose of a deposit by 
‘the testator in the name of a partnership of which 
‘he was a member®® nor a deposit belonging to the 
partnership but made in his name;*° nor does a be- 
quest of money in a certain bank pass accounts in 
such bank held by the testator as a trustee,‘ al- 
though it has been held otherwise on proof that the 
nominal beneficiary of the trust was a fictitious per- 
son;*? nor does a bequest of money deposited in 
bank pass a deposit in trust for the testator in the 
same bank.** A bequest of money deposited in the 
testator’s name does not include money of the tes- 
tator deposited in the name of another acting as 
the testator’s agent.44 A bequest of a specified 
amount on deposit in a bank dees not convey the en- 
tire deposit.4° Cash proceeds from notes, and stock 
dividends, do not pass under a bequest of bank de- 
posits where it is clearly not the testator’s intention 
that they should.4® Depending on the intention of 
the testator, a bequest of money in a savings bank 
may** or may not tas include money in other types of 
banks. While the word “money” when so intended 
may inelude any kind of property, including land,*°® 
the phrase “all my money either on hand or in the 
bank” manifestly limits the term “money” so as not 
to include the proceeds of the testator’s real es- 
tate.5° 


[§ 1436]. (c) Proceeds an Deiberty: The term 


“oroceeds,”>+ when used in a will, may mean “pro- 
duce” or “income” or it may signify “money or oth- 
er things of value obtained from the sale of prop- 
erty,”®? and it may inelude all of the testator’s per- 
sonalty,°* but will not ordinarily include cash, notes, 
or mortgages,®* and, where the testator orders his 
money and effects expended for a present, such a be- 
quest does not include the testator’s reversionary in- 


38. Matter of Hawks, 53 N.Y.S. [the mortgage. 


ae 24 Misc. 56, 2 Gibb.Surr. 483. 
re Wilkinson’s Estate, 43 53. 
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In re Kirby’s Estate, 
ZASVE polio (Cale 135. 


Fry v. Shipley, 
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terest in stock.®* A bequest of the proceeds of spec- 
ified property will not entitle the beneficiary to other 
moneys not shown to be part of such proceeds.?® 
Where property is neither specially bequeathed nor 
directed to be sold, the money arising from lis sale 
will not pass under the will.57 A devise of prop- 
erty derived from a particular source will not pass 
the proceeds of such property if it is sold by the 
testator during his lifetime.®® A bequest of the pro- 
ceeds of a sale of stock is not a bequest of the stock 
itself so as to carry with it the dividends declared 
after the testator’s death and before the sale of the 
stock.°® <A bequest of one half the amount received 
for property contemplates one half of the net, not 
the gross, proceeds.°° Where the testator bequeaths 
the “produce” of stock, the stock must be changed in- 
to money.®! Where land is ordered sold and the 
proceeds are bequeathed, the beneficiary is entitled 
to money only.*? 


[§ 1437] (6) Stock—(a) In General. Stock, as 
used in a bequest, as meaning a personal capital, set 
apart for the use or profitable employment, is of va- 
rious kinds, such as agricultural, mercantile, manu- 
facturing, or vested in public or corporate funds.*? 
“Stocks” may be used to mean “live stock,” and in 
such sense will include sheep and cattle.°* However, 
it cannot ordinarily be held to pass other personal 
property,®* such as wagons,®® or gathered crops or 
farming utensils,°’ or a clip of wool of the year pre- 
vious;°® and “plantation stock” does not inelude 
cotton seed.°? 


[§ 1438] (b) Corporate Stock. While the word 
“stock” may mean live stock or animals,’° the term 
means primarily shares in a corporation,"! but it may 
include bonds,’? loan ceertificates,™? stock divi- 
dends,** or savings bank deposits,75 when such is its 


‘tle’ may mean only cattle used for 
stock and not cattle fattening for 
beef); Kendall’s Ex’r & Devisee v. 


29 S.W. 6 94] enaall, 5 Munf. (19 Va.) 272. 


In 
A. rit 192 Pa. 127. 

40. In re Schulman’s Will, 238 N. 
Y.S. 747, 1386 Misc. 169. 


41. In re Brazil’s Hstate, 224 N. Y. 
S. 308, 130 Misc. 299. 


42. In re Caldwell’s Estate, 68 A. 
525, 8 Del.Ch. 358. 


43. In re Gough, 134 N.Y.S. 222, 
74 Misc. 315, 8 Mills Surr. 458. 


44. In re Baker, 137 N.Y.S. 530, 77 
Mise. 90, 9 Mills Surr. 343 [appeal 
dism 140 N.Y.S. 1109, 156 App.Div. 
885]. 


45. Lufkin v. Lufkin, 
111 Me. 588. 


46. In re Appleby, (R.I.) 73 A. 30. 


90 A. 493, 


47. Cook y. Cook, 86 A. 899, 35 R.I. 
342. 
43. 


Lye vy. Lye, 154 N.E. 80, 257 
Mass. 415. 
49. See supra § 1434. 
In re Gerheim’s Estate, 88 .Pa. 
Super. 530. 
“Proceeds” 50 C.J. p 427. 


52. Pe amy Ye Leesan, 1 Aji 151i, 
77 Me. 494, 497 


[a]. “Proceeds” of sale of testa- 
tor’s mortgaged real estate within a 
gift of one third of the proceeds are 
the selling price less the amount of 


Tenn. 252. 


54. Bradley v. Jones, 37 N.C. 245; 
Beck's Est., 17 Pa.Dist. 342. 


55. Borton v. Dunbar, 2 De G.F.& 
J. 338, 63 Eng.Ch. 262, 45 Reprint 651. 


56. Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. 


57. Barksdale v. Elam, 35 Miss. 
2; Matter of Delaney, 117 N-Y.S. 
8,133 App. Div. 409 [aff 89 N.E. 1098, 
GN.Y. 530). 


58. Mitchell v. Danforth, 12 Cush. 
(Mass.) 330. 


59. Missouri Baptist Sanitarium v. 
McCune, 87 S.W. 93, 112 Mo.App. 332. 


60. Simpson v. Nicol, 161 S.E. 63, 
157 Va. 434. 


61. Longdale v. Bovey, 
570, 145 Reprint 969. 


62. Knauf v. Mack, 141 N.W. 199, 
93 Neb. 524. 


63. Cameron v. Com’rs of Raleigh, 
36 N.C. 436. 


64. Heagy v. Cheesman, 33 Ind. 96; 
ay, v. Pullen, 24 A. 811, 84 Me. 185; 

Randall v. Russell, 3 Meriv. 190, 36 
Reprint 73. 


[a] Cattle fattening for beef are 
sometimes distinguished from stock 
cattle. Im re Woodside’s Estate, 41 
Ai. 475; 1880 Pa. 455 “Hawes v. Foote, 
64 Tex. 22 (holding that “all my cat- 


17 
83 
19 


2 Anstr. 


65. Wilson y. Wilson, 11 Jur. 793. 
66. Howze v. Howze, 19 Tex. 553. 


mae Graham vy. Davidson, 22 N.C. 
68. Baker v. Baker, 8 N.W. 289, 
51 Wis. .538. 


69. Purnell v. Dudley, 57 N.C. 203. 
70. See supra § 1437. 


71. In re Bradley’s Estate, 86 A. 
291, 238 Paw440-; 


72. Johns Hopkins University v. 


Uhrig, 125 A. 606, 145 Md. 114; Clark 
& Battle Vv. Atkins, 90 N.C. 629, 47 
Am.R. 538. 


73. %In re ce Hstate, 47 A. 
238; 09% sPanv29 


74. Estate ” Wolters, 30 Hawaii 
680; Blinn v. Gillett, 70 N.E. 704, 208 
ality "478, 100 Am.S.R. 234 [aff 110 Tl. 
App. 371; In re Turner’s Estate, 90 
A. 916, 244 Pa. 568; Osborne v. Os- 
borne’s Hx'r, 24 Gratt. C65 Vian)! 3925 


75. Tomlinson v. Bury, 14 N.B. 137, 
145 Mass. 346, 1 Am.S.R. 464 (where 
the bequest was of bank stock). 


But see In re Nordgren’s Estate, 2 
P.(2d) 481, 115 Cal.App. 634 (where 
the testatrix bequeathed building and 
loan stock to a legatee, the legatee 
was not entitled to money on deposit 
with the building and loan company 


———_———— SO eee" 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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obvious meaning. So a bequest of bank stock will 
include the stock in which the testator is beneficially 
interested as well as that standing in his own name,?® 
but a bequest of stock will not inelude stock pur- 
chased with the testator’s money, but which he never 
owned,** nor an interest in stocks composing the resi- 
due of an unsettled estate.78 The term “stock” or 
“Shares” will not ordinarily include debenture 
stock,’ although it may do so,*° nor a mortgage,®* 
nor, where the stock bequeathed is interest bearing, 
nondividend paying shares.82 Where stocks or bonds 
to a certain amount are given, the question whether 
the amount refers to their market or par value is 
purely a question of intention, as determinable from 
the language used.*? Thus a bequest of a certain 
amount of stock has been held to mean stock estimat- 
ed at its par value,** but where the legacy is satisfia- 
ble in either stock or money, stock having a market 
value to the amount of the legacy is meant.8® A be- 
quest of stock may operate to pass all personal estate 
not otherwise disposed of.8° Stock which the tes- 
tator has agreed to sell may pass by a bequest of all 
the stock which he owns.°* Shares of stock in a cor- 
poration may pass either by general words,** or by 
particular description.*® A bequest of stock in a 
particular company may operate to pass stock in a 
holding company for which the originally owned 
stock was exchanged.®® <A gift of corporate stock is 
effected by a bequest of such stock described as rep- 
resented by specified certificates, although the stock 
was registered in the name of another corporation 
and unindorsed, but the testator was the sole owner 
of all stock of such other corporation, which was 
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maintained by him for convenience in his financial 
transactions, and when he died the certificates rep- 
resenting such stock were found in his safe deposit 
box.®!. Where the corporation, the stock of which 
is bequeathed, issues an increased number of shares 
of stock which the stockholder could obtain by turn- 
ing in the old shares, it depends upon the intention 
of the testator whether the bequest is of the new 
stock or the old.®? A bequest of stock in a partic- 
ular parent corporation has been held not to pass 
shares of stock of subsidiary corporations distribut- 
ed by the parent corporation to its stockholders,®* 
but such shares having been distributed in proportion 
to the shares owned in the parent corporation, a be- 
quest of a number of shares in the parent corpora- 
tion and a “pro rata” of the distributed shares means 
a pro rata of all the stock of the subsidiary ecompa- 
nies and not a pro rata of the testator’s interests 
therein.®4 Where the testator stipulated that certain 
persons should be allowed to buy his stock at “book 
value,” and defined “book value” as the value shown 
by audit at his death, such persons may buy at the 
value as found by accountants.°® A bequest of 
shares in a private company or of money to buy 
shares if the beneficiary be restricted from taking the 
shares by the articles of association operates, where 
the beneficiary is so restricted, as a bequest of mon- 
ey.°°> “Valuables,” being intended to deseribe jew- 
elry and articles of a like nature, will not pass 
stock.°* 


[§ 1439] (7) Bonds, Mortgages, and Securities. 
The term “bonds” has been held to inelude stock?® 


evidenced by fully paid investment | 


certificates as against other legacies). 


76. Angell v. Springfield Home for 
ee Women, 31 N.E. 1064, 157 Mass. 
41. 


77. Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 
78. Mechanics’ Bank v. Yale Uni- 


versity, 150 A. 526, 111 Conn. 452. 


[a] é 
ecutor’s possession when her son died 
is not included in the latter’s bequest 
of “all my stocks and bonds” in trust 
for his wife, but is a part of the resi- 
due given to her absolutely. Mechan- 
ics’ Bank v. Yale University, 150 A. 
526, 111 Conn. 452.” 


79. Connecticut Trust, etc., Co. v. 
Chase, 55 A. 171, 75 Conn. 683; In re 
Bodman, [1891] 3 Ch. 135; Dillon v. 
Arkins, L.R. 17 Ir. 636; In re Connol- 
ly, 110 L.T. 688. 


aon, In re Weeding, [1896] 2 Ch. 
4. 

81. In re Bradley’s Estate, 86 A. 
291, 238 Pa. 440. 

82. In re Bradley’s Estate, supra. 


83. Wheeler v. Hartshorn, 40 Wis. 
83. 


84. Partner v. Citizens’ L. & T. Co., 
71 N.E. 894, 163 Ind. 303; Johnson’s 
Estate, 32 A. 636, 170 Pa. 177; Hoff’s 
Appeal, 24 Pa. 200. 


85. Graham v. De Yampert, 17 So, 
855, 106 Ala. 279; Matter of Van Vliet, 
25 NUYS. 722,°5 Mise. 169; Pearcerv, 
Billings, 10 R.I. 102. 


86. Sweitzer’s Est., 9 Pa.Co. 49. 


87. Cohn’s Estate, 9 Pa.Dist.&Co. 
307. See Collison v. Curling, 9 CIF. 
88, 8 Reprint 349 [aff 4 Myl.&C. 63, 18 
Eng.Ch. 63, 41 Reprint 25]. (bequest 
of ‘stock I die possessed of" held to 
include stocks loaned to a third per- 


Thus stock in a testatrix’ ex- 


son with a right to demand its re- 


turn). 
88. See supra § 1431. 


89. Morrice v. Aylmer, L.R. 7 H.L. 
Vlis Re Parrott oe lt. RepeN-s:, £2: 


90. Buchanan’s Estate, 15 Pa.Dist. 
&Co. 414. 


91.. In re Bush’s Estate, 209 N.Y.S. 
776, 124 Misc. 674. 


92. Heckler v. Young, 264 I1l.App. 
34; Garabrant v. Callaway, 167 A. 1, 
113 N.J.Eq. 424 [rev 158 A. 8380,:110 
N.J.Eq. 88]; Chase Nat. Bank v. 
eae L520 A. 697, 10% IN. J. Eq. 
(fee 


[a] Illustrations.—(1) Where the 
testatrix bequeathed the exact num- 
ber of shares of stock called for by 
her certificates, she intended to give 
stock of the class called for thereby, 
and not new shares which the corpo- 
ration had resolved to issue, three for 
one, to stockholders on surrender of 
old certificates. Garabrant v. Calla- 
way, 167 A. 1, 113 N.J.Eq. 424 [rev 
158 A. 830, 110 N.J.Eq. 88]. (2) 
Where after execution of a will mak- 
ing a gift of eight hundred shares 
“which I now own and possess,” the 
corporation multiplied its outstanding 
shares by stock dividend and split-up, 
the legatee was entitled to the num- 
ber of shares representing the same 
proportionate interest in the corpora- 
tion’s assets. Chase Nat. Bank vy. 
Deichmiller, 152 A. 697, 107 N.J.EKq. 
379. (3) Where a will devised thirty 
shares of capital stock out of seventy 
shares then owned, and it appeared 
that, between the date of the drawing 
of the will and its execution, the cor- 
poration was increasing the number 
of its shares so that each stockhold- 
er would receive three shares for one, 
the market value of the new shares 
being about one-third of the old, it 
will be held that it was the intention 


of the testatrix to bequeath to com- 
plainant thirty of the seventy shares 
of stock owned by her prior to the 
exchange and not thirty shares out 
of the shares of the new stock. Heck- 
ler v. Young, 264 I1l.App. 34. 


[b] Dividend stock.—Where the 
testatrix originally owned five shares, 
which by stock dividends were in- 
creased to sixty-six, a legatee of “my 
five shares of stock” is not entitled to 
the sixty-six shares held by the tes- 
tatrix at the time of her death where 
her intention is clear that only five 
were given. McGregory v. Gaskill, 
(App.) 296 S.W. 833 [transf 296 S.W. 
123, 317 Mo..122)]. 


93. In re Brann, 114 N.E. 404, 219 
N.Y. 263. Contra In re Leavitt’s Hs- 
tate, 148 N.Y.S. 758, 86 Misc. 609, 12 
Mills Surr. 373. 


[a] Effect of compulsion.—The 
fact that a corporation distributed 
stock among its stockholders under 
compulsion does not affect the rule 
that such stock passes to the residu- 
ary legatee, not to the legatee of the 
original stock. In re Brann, 114 N. 
WH. 404, 219 N.Y... 2638, L.R.A11918B 
663 (a codicil executed subsequent to 
the distribution of stock owned by a 
corporation among its shareholders 
ST aha the construction of the 
will). 


94. Maxwell v. McDonald, 45 App. 
DCS 462° feert den 3% SiCt.-243) 242 
U.S. 650, 61 L.Ed. 545]. 


95. Succession of Warren, 110 So. 
891, 162 La. 649. 


96. In re White, [1913] 1 Ch. 231. 
Heed Heilbron’s Est., 18 Pa.Dist. 


98. Scoville v. Mason, 57 A. 114, 
76 Conn. 459. But see Manners vy. 
Manners, [1923] 1 Ch. 220 ‘bonds’ as 
not meaning ‘debenture stock’’}. 
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and notes.?® <A bequest of “mortgages,” “securities 
for money,” or “money as securities,” carries both 
the beneficial interest in the security and the legal 
estate in the land subject to the mortgage, on the 
principle that the testator meant the legatee to re- 
ceive the money and possess all powers necessary to 
recover it.1 An attempted devise by the mortgagee 
of the pr operty covered by the mortgage will not pass 
the mortgage.” Where the testator retains posses- 
sion of both the bond and the mortgage down to the 
time of his death, a bequest of the mortgage with- 
out reference to the bond will carry with it the 
bond.? A bequest of “bonds and mortgages of every 
kind” will inelude corporation bonds secured by a 
general trust mortgage. The terms “securities” or 
“securities for money,” however, has been held not 
to include mere debts,® bank deposits,® bank books,* 
shares of stock,® liens for unpaid purchase money,? 
or money loaned upon mortgage where the legal es- 
tate is in trustees and the testator was entitled to a 
residue merely, after certain payments were made.?° 
However, “securities” will pass stock where it is evi- 
dent the testator used the word in its popular sense 
of investments.1! A bequest of securities standing 
in the testator’s name has been held not to pass bear- 
er bonds owned by him,!? and a similar bequest of 
bonds does not pass shares of stockt? or book ac- 
ecounts.14 Where a testatrix bequeaths a stated sum, 
and shows that she is referring to bonds already 
manually given to the legatee, such provision will be 
construed as a legacy if Tine manual gift fails.1° A 
bequest of state bonds has been held to include serip 


99. Schoonmaker Mitchell’s [a] 


Adm’r, 139 S.W. 968, 144 Ky. 794. 


1. Matter of King, 5 De G.&Sm. 
644. 64 Reprint 1281; Doe v. Bennett, 
6 Exch. 892, 155 Reprint 808; In re 
Arrowsmith, 4 Jur.N.S. 1123; Knight 
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“Yoans secured by mortgage.” 
—A bequest of “all loans secured by 
mortgage upon real estate” 
include a mortgage 
testator as vendor upon land sold by 16. 
him, when there is no one personally 
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certificates.1® “Foreign bonds” will not pass colo- 
nial bonds.17 Where bonds are designated as of a 
certain face value, the beneficiary is not entitled to 
bonds having an actual value of that amount.1* <A 
bequest of bonds of a specified amount and character 
is not void because not designating the particular 
bonds.'® A bequest of all of the testator’s title and 
interest in certain described property passes a mort- 
gage thereon owned by the testator. A bequest of 
all real estate bonds and mortgages which the testa- 
tor might possess at his death does not transfer the 
ownership of railroad bonds secured by a trustec’s 
mortgage for the benefit of bondholders, of which 
the testator was one, covering the railroad company’s 
property.°! A bequest of bonds may include judg- 
ments obtained on bonds?? but not judgments on sim- 
ple contracts.?* : 


[§ 1440] (8) Notes. The words “notes of hand” 
include bonds as well as promissory notes,?* but not 
judements.?° A bequest of a vendee’s notes will pass 
the vendor’s lien.7® A bequest of the amount of a 
certain note is a bequest of the note itself, and not of 
an equal amount of money.?7 A bequest of promis- 
sory notes will not include debentures in the form 
of promissory notes where the testator had both.?% 
A bequest of a nonnegotiable note is a bequest of 
the right to the proceeds thereof.?? 


[§ 1441] (9) Business. <A gift of a business or 
of an interest therein carries with it the good will of 
the business, and the implements and trade fixtures 
used in connection therewith,?° but has been held 


14. In re Dodson’s Estate, supra. 


15. Succession of Sanders, 131 So. 
674, 171 La. 569. 


In re Manning’s Will, 186 N.Y. 
S. 472,196 App.Div. 575 [aff 134 N.E 


will not 


in favor of the 


v. Robinson, 2 Kay & J. 508, 69 Re- 
print 881; Renvoize v. Cooper, 6 
Madd. 371, 56 Reprint 1133. Compare 
In re Cantley, 17 Jur. 124 (holding 
that a bequest of money secured does 
not pass legal estate although a be- 
quest of the security would). 


2. Marshall’s Ex’r v. Hadley, 25 A. 
325, 50 N.J.Eq. 547; Colonial Trust 
Coinv. Homan, 29) Pa. Dist... 912; In re 
Clowes, [1893] 1 Ch. 214. 


3. Klock y. Stevens, 45 N.Y.S. 603, 
20 Misc. 383. 


4, Hammell v. Swan, 47 A. 801, 61 
ING Ga) 179. 

5. Re Mason, 34 Beav. 494, 55 Re- 
print 726. 

{a] I. O. U.’s.—Barry v. Harding, 
Vopiede (818. 

ee Hopkins y. Abbott, L.R. 19 Eq. 
222: Vaizey v. Reynolds, 5 Russ. 12, 
5 ine. Ch. 12, 38 Reprint 931. 


7. Lyon v. Safe Deposit & Trust 
-Co., 87 ne 1089, 120 Md. 514. 


8. Graydon’s Ex’rs v. Graydon, 23 
N.J.Eqg. 229 [rev 250 Ned, Ol) se ln 
re Mildeberger’s Will, 209 N.Y.S. 649, 
212 App.Div. 727 [aft 204 N.Y.S. 881, 
122 Misc. 743, and aff sub nom. In re 
Martin, 150 N.E. 540, 241 N.Y. 528]; 


Ogle v. Knipe, L.R. 8 Eq. 434; Mc- 
Donnell v. Morrow, L.R. 23 Ir. 591; 
Hudleston v. Gouldsbury, 10 Beav, 


547, 50 Reprint 692; In re Hutchin- 
son, 88 L.J.Ch. 352; Turner v. Turner, 
21 L.J.Ch. 843; Re Maitland, 74 L.T. 
Rep.N.S. 274. 


9. Goold v. Teague, 5 Jur.N.S. 116. 


indebted or liable for the sum secur- 
ed. Connecticut Trust, ete., Co. v. 
Chase, 55 A. 171, 75 Conn. 683. 


10. Ogle v. Knipe, L.R. 8 Eq. 434. 


11. In re Pierce’s Estate, 188 N.W. 
78, 177 Wis. 104; In re Stark’s Will, 
134 N.W. 389, 149 Wis. 631; In re 
Scorer, 94 L.J.Ch. 196; In re Johnson, 
89 L.T.Rep.N.S. 84 [aff 89 L.T.Rep. 
N.S. 520]. 


[a] Tlustration.—Where a testa- 
tor, who owned both stocks and bonds, 
of ‘which the stocks were the most 
valuable, bequeathed to his wife twen- 
ty-five thousand dollars in cash or se- 
curities, at her election, which securi- 
ties shall be of the amount of twenty- 
five thousand dollars at par value, the 
wife was entitled to take stocks of the 
par value of twenty-five thousand dol- 
lars, even though they were actually 
worth much more, for, while the word 

“securities,’ strictly construed, does 
not cover ‘corporate stock, the term, 
in its broadest sense, embraces bonds, 
certificates of stock, promissory notes, 
bills of exchange, ‘and all other evi- 
dences of debt. In re Stark’s Will, 
134 N.W. 389, 149 Wis. 631. 


[b] Preferred stock.—‘Securities,” 
from each class of which specific leg- 
acies were made payable proportion- 
ately were held to include preferred 
stock, notwithstanding a reference in 
the will to stock and securities. Han- 
son v. First Nat. Bank, 116 So. 127, 
217 Ala. 426. 


-12. In re Mayne, [1914] 2 Ch. 115. 


13. In re Dodson’s Estate, 
617, 253 Pan 344, 


551, 72382 N.Y. 512]. 
L7.5 dull, vill, 4oCheps 972 


sone Mayo v. Whedon, 47 App.D.C. 


19. In re Darlington’s Estate, 137 
A. 268, 289 Pa. 297. 


20. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542. 


21. Hollinshead v. Wood, 94 A. 618, 
84 N.J.Eq. 492 [rev (Ch.) 91 A. 590]. 


22. Roy’s Ex’rs v. Rowzie, 25 
Gratt. (66. Va.) 599. 

23. Roy’s Ex’rs v. Rowzie, supra. 

24 Perry v. Maxwell, 17 N.C. 488. 

25. Perry v. Maxwell, supra; Wet- 
more v. Ketchum, 10 N.B. 408. 

26. Tiernan v. Beam, 2 Ohio 383, 


15 Am.D. 557; Parsons v. Kinzer, 3 
Lea (Tenn.) 342. 


bee Howe v. Bemis, 2 Gray (Mass.) 


28. Re Se 62 Ont.L. 184, [1928} 
3 Dom.L.R. 


29. ee eA of McBurney, 
So. 618, 165 La. 357. 


30. McBrayer’s Ex’rs v. McBray- 
er’s Eix’x, 26 S.W. 183, 95 Ky. 475, 16 
Ky.L. 18; Gilles v. Stewart, 2 Dem. 
Surr. (N-Y.) 417; Miller’s Estate, 31 
Pittsb.Les.J.N.S.. (Pa.) 355; Delany 
v. Delany, &.R. 15 Ir. 55: Blake: XN. 
Shaw, Johns. 732, 70 Reprint 615. 


[a] Devise of hotel premises in- 
cludes the hotel business. Taylor vy. 


115 


OCMLAr Macfarlane, 4 Ont.L. 239. 


[b] Matters not included.—Hoard- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not to inelude the stock in trade;3! nor does the word 
“business” suffice to devise notes representing money 
invested in a business.** Such a gift will include an 
easement in the place of business,®? but not an ab- 
solute estate therein? The testator may, however, 
by the terms of the bequest evidencing his intention, 
give to the beneficiary accounts receivable,?> bonds 
considered as business assets,?® money in bank to the 
credit of the business,?? money due the testator from 
a business whether accrued or accruing,®* unascer- 
tained profits,?® and a judgment obtained for goods 
sold.4° In the absence of anything to indicate that 
such was the testator’s intention, claims for services 
rendered do not pass by a bequest of a business,*2 nor 
will a bequest of a stock of goods pass debts due the 
firm.*? Under a will directing the continuance of a 
business owned by the testator and division of profits, 
and on its discontinuance that it be sold and the 
proceeds turned into the estate, to be divided equally 
among the testator’s children, the children have no 
interest in the business but merely a right on its 
cessation to require payment to the estate of its val- 
ue at the death of the testatrix.42 A bequest of a 
business, with all accounts, claims, and debts due the 
testator and growing out of the business, does not 
embrace deposits in the testator’s name in bank 
where there is nothing in the will clearly indicating 
that such was the testator’s intent.44 A gift by will 
of an interest in a firm, as may appear from the 
books, cannot be construed as including money subse- 
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quently drawn out of the firm.*® 


[§ 1442] (10) Books, Papers, and Literary Prop- 
erty. A bequest of “books” may include a _ note- 
book,#® manuscript letters bound in volumes,*? and 


-a manuscript copy of a book made by the testator,*® 


but not a bank book.*® <A note may be ineluded un- 
der “books and papers of every deseription,’®°® but 
not under “papers of value.”>+ By a bequest of 
money for the purchase and distribution of “reli- 
gious” books the testator will, in the absence of any- 
thing to show a different intention, be held to have 
meant books promoting the Christian religion.®? An 
edition of a book, on the presses but unfinished at 
the time of the testator’s death, passes under a be- 
quest of the right of renewal of all previous and fu- 
ture editions, and not under a residuary clause dis- 
posing of all unsold copies on hand.°? A bequest of 
plays and contracts for plays will carry with it in- 
stallments payable after the testator’s death under 
an agreement for acquisition of motion picture 
rights,°*. and may inelude the right to sue for spe- 
cific performance of such a contract.°> Rare books 
and manuscripts pass under a bequest of “articles of 
vertu.’’>* 


[§ 1443] (11) Insurance®’—(a) Life Insurance. 
A will does not cover the proceeds of an insurance 
policy on testator’s life payable to his representa- 
tives unless expressly ineluded.*® In a proper ease 
the proceeds of policies may pass under general 


ed. savings in old bills of large denom- 
ination in a safe at the testator’s place 
of business did not pass to the lega- 
tees to whom the testator: bequeath- 
ed “all of the stock, fixtures, tools, 
apparatus and personal property of 
every kind heretofore used by me in 
the awning business.” In re Whit- 
een ® Estate, 262 N.Y.S. 452, 146 Misc. 


[c] Bequest of “coal business now 
owned by me” passes, not only the 
good will of the business, the lease- 
hold of land on which it was conduct- 
ed, the horses, wagons, and other 
equipment, but also coal on _ hand, 
cash and checks, cash on deposit, and 
differences between bills receivable 
and payable for coal sold and deliv- 
ered. Coyle v. Donaldson, 108 A. 308 
[rev 105 A. 605, 90 N.J.Eq. 122]. 


31. Delany v. Delany, L.R. 15 Ir. 
55; Blake v. Shaw, Johns. 732, 70 Re- 
print 615. 


32. Inre Rogers’ Estate, 109 A. 16, 
91 N.J.Eq. 294. 


33. Spellbrink’s Estate, 3 Pa.Dist. 
807, 15 Pa.Co. 506; Blake v. Shaw, 
Johns, 732, 70 Reprint 615. 


34. Spellbrink’s Estate, 3 Pa.Dist. 
807, 15 Pa.Co. 506. 


35. Matter of Lowe, 99 N.E. 722, 
206 N.Y. 671, mem; In re Whitford’s 
Estate, 262 N.Y.S. 452, 146 Misc. 82; 
In re McNulty, 168 N.Y.S. 591. 


{a] MIllustrations.—(1) A will de- 
vising a printing office and bindery, 
and equipment of every nature con- 
nected with the business, devised to 
the testatrix’s daughter the printing 
business carried on by the testatrix, 
including the bills receivable and 
moneys deposited in the bank to the 
credit of the business, leaving the 
daughter to discharge the accounts 
payable. In re Lowe, 99 N.E. 722, 206 
N.Y. 671. (2) A will, giving to a wife 
the benefit of a tailoring business, in- 
cluding goods, free from all obliga- 
tions whatsoever, passed all accounts 


receivable, but relieved the wife from 
the payment of any of the debts of 
the business. In re McNulty, 168 N. 
Y.S. 591. (3) A gift of a merchandise 
business, “including all stock of mer- 
chandise on hand and debts and the 
personalty and stock of the home 
place,” is clearly intended to refer 
only to debts connected with the busi- 
ness, the word “and” expressing the 
relation of addition or connection, es- 
pecially since any other construction 
would make the gift include all per- 
sonalty and render the _ residuary 
legacy ineffective. Phillips v. Phil- 
lips’ Ex’r, 221 S.W. 557, 188 Ky. 245. 


36. In‘re Fricke’s Will, 202 N.Y.S. 
906, 122 Mise. 427. 


387. In re Lowe, 99 N.E. 722, 206 N. 
Y. 672: 


[a] Current account.—Where the 
German will of a testator having an 
American domicile bequeathed the 
testator’s New York business and the 
credit balance from the ‘Kontokor- 
rent” in his bank to his business man- 
ager, Such word would be deemed to 
mean “current account,” although in 
German it had a broader meaning, 
and implied a legal relationship which 
did not exist in the United States, 
“current account” in this country be- 
ing an active checking account, 
through which credit and debit items 
are constantly passing. In re Fricke’s 
Will, 202 N.Y.S. 906, 122 Misc. 427. 


38. Riverside Trust Co. v. Rogers, 
96 A. 180, 89 Conn. 690. 

39. Sterling v. Heydenreich, 134 N. 
Y.S. 144, 149 App.Div. 850. 


40. Matter of Quin’s Estate, 5 N.Y. 
S. 261, 1 Conn.Surr. 381 


41. In re Northup’s Will, 87 N.Y. 
S. 318, 92 App.Div. 5. 


42. In re Teller, 136 N.Y.S. 457, 75 
Misc. 592, 9 Mills Surr. 91. 


43. In re Weber’s Estate, 104 A. 
(oo 0 bedrails 


[a] Ambiguity of “business.”— 


Under a will directing that the testa- 
trix’ business be continued by her 
sons, who should pay rent, existing 
debts, and divide the profits among 
the other children, and proportional 
proceeds of any sale thereof, the word 
“business” was an uncertain and 
equivocal expression, which might 
mean property, or might mean simply 
good will. In re Weber’s Hstate, 104 
Ae OOS AOLE Pap oo Ls 


44. Wyatt v. Norris, 66 S.E. 1016, 
66 W.Va. 667. 


45. Lyon v. Safe Depnosit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


46. Willis v. Curtois, 1 Beav. 189, 
17 Eng.Ch. 189, 48 Reprint 911. 


ae anaes pein es Will Trusts, 
ido . . 


48. Beecher’s Wstate, 4 Pa.Dist. 
67 Lio Pa. Con.16d) slatt espero ete 
430]; In re Barratt, 31 T.L.R. 502. 


49. In re Jeffreys’ Estate, 82 P. 
549, 1 Cal.App. 524; Jackson vy. Pisea- 
taqua Sav. Bank, 47 A. 613, 70 N.H. 
283; Mathes v. Smart, 51 N.H. 438. 


em Perkins v. Mathes, 49 N.H.. 


51. Webster v. Wiers, 51 Conn. 569. 


52. Simpson v. Welcome, 72 Me. 
496, 39 Am.R. 349. 


53. Hone vy. Kent, 6 N.Y. 390 [rev 
It Barb. 315]. 


54. In re Belasco’s Estate, 256 N. 
Y.S. 35, 143 Mise. 475. 


55. In re Bancroft, [1928] Ch. 577. 
56. In re Zouche, [1919] 2 Ch. 178. 
57. Change of beneficiary by will 


see Life Insurance §§ 347, 350, 351. 


Disposition of proceeds by will see 
Life Insurance § 352. 


58. Golder v. Chandler, 32 A. 784, 
87 Me. 63; Blouin v. Phaneuf, 16 A. 
540, 81 Me. 176; Graham vy. Allison, 
24 Mo.App. 516; Talcott v. Bailey, 208 
N.W. 549, 54 N.D. 19. 
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words without special designation.®® Designation 
of a policy by its file number is sufficient identifica- 
tion in a specific bequest.°° Mere mention, in a be- 
quest of money, that the legatee had been named as 
beneficiary of a benefit certificate is not an attempt- 


ed disposition of the proceeds of the certificate.o? 


A direction that proceeds of policies are to be paid 
on a note entitles the payee to such proceeds as a leg- 
atee.°* A specific provision disposing of the pro- 
ceeds of policies controls a general provision giving 
such proceeds to the executors.®? Proceeds of poli- 
cies paid to the testator during his life and subse- 
quent to the execution of the will have been held to 
pass under a bequest of proceeds of insurance.** 
A testator may by will effectively dispose of his in- 
terest as distributee of his wife’s estate in the pro- 
ceeds of a policy on his life assigned to his wife dur- 
ing her life.®® 


[§ 1444] (b) Fire Insurance. Fire insurance 
policies should be specifically bequeathed as they will 
not pass either under a devise of the property insur- 
ed,®° or under a general bequest of personal estate.°? 


[§ 1445] (12) Accounts and Account Books. <A 
bequest of account books carries all accounts in 
them.®® A bequest of “accounts” does not include 
savings bank accounts.°® ‘“Aecounts owing” do not 
pass aceruing rents,7° and “books of account” do not 
include bank books.71. A bequest of a physician’s 
account cards to his assistant has been held not to 
include money due the testator from his patients. 


[§ 1446] (13) Heirlooms. Personal chattels may 
be disposed of by will so as to pass with the realty 
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as heirlooms or as fixtures in the nature of heir- 
looms.*# 


[§ 1447] (14) Farming Implements. A gift of 
farming utensils or implements includes a wagon,‘* 
and all tools used on the farm,’® but not an automo- 
bile.7® “Plantation utensils” do not include imple- 
ments not used in the working of the plantation al- 
though situated thereon.** 


[§ 1448] (15) Wearing Apparel and Jewelry. 
“Wearing apparel” is ordinarily given its common 
meaning,“® and has been held not to include jew- 
elry?® or a watch,®® although it has been held to 
include a watch and chain but not other jewelry.*? 
A bequest of “linen and clothes” conveys clothes 
only.82 A bequest of wearing apparel and jewelry 
and “other purely personal effects” will be limited 
to articles of the kind enumerated in the bequest.** 
A clause bequeathing all property, when following 
immediately a bequest of wearing apparel, is limit- 
ed by the preceding descriptive words.$* A _ be- 
quest of all clothing and jewelry includes every ar- 
ticle of such character as clearly as if each were 
enumerated.8®> Where separate classifications are 
made of jewelry and personal effects, the bequest of 
the personal effects docs not inelude the jewelry.*® 
A watch has been held to pass under a bequest of 
jewelry.87 <A bequest of a described piece of jewelry 
will pass a piece answering the description although 
not the same piece owned by the testator when the 
will was made.®® Where the testator bequeaths-a 
ring, describing it, but has two rings answering the 
description, one a man’s ring and one a lady’s ring, 
the bequest will be construed as passing the latter 


59. Ala.—Thompson y. Altna Life 
Ins. Co., 49 So. 802, 161 Ala. 507. 


Conn.—Keller vy. Gaylor, 40 Conn. 
343. 


Me.—Fox v. Senter, 22 A. 173, 83 
Me. 295. 


Mich.—Aveling v. Northwestern 
Masonic Aid Assoc., 40 N.W. 28, 72 
Mich. 7, 1 L.R.A. 528. 


N.J.—Halsey vy. Paterson, 
Eq. 445. 


N.Y.—Harvey v. Von Cott, 25 N.Y.S. 
25, 71 Hun 394 [aff 43 N.E. 987, 149 
N.Y. 5791. 


Ohio.—Ferneau v. Unckrich, 187 N. 
EB. 580, 45 Ohio App. 531; Teepen v. 
Schlachter, 18 Ohio N.P.N.S. 33. 


Pa.—Gentner v. Free Masons’ Re- 
lief Assoc., 11 Phila. 252, 33 Leg.Int. 
462. 


[a] Common statutory provisions 
with regard to distribution of money 
derived from life insurance do not af- 
fect insurance derived by the testa- 
tor as beneficiary under a policy upon 
the life of another. Small v. Jose, 29 
A. 976, 86 Me. 120. 


Right to dispose by will see Life In- 
- surance § 339 text and notes 49, 50. 


60. In re Mattley’s Estate, 294 P. 
37, 110 Cal.App. 439. 


61. Kay v. Erickson, 244 N.W. 625, 
209 Wis. 147, 84 A.L.R. 361. 


62. In re Wiles, 168 N.Y.S. 940, 
101 Misc. 701. 


63. Classen vy. Freeman, (Tex. 
Commn.App.) 236 S.W. 979 [rev (Civ. 
App.) 223 S.W. 300]. 


37 N.J. 


64 Lyon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


65. Claypool v. Claypool, 
Cine Gsaie 


nee Hurley’s Estate, 18 Phila. (Pa.) 


67. Eagle v. Emmet, 3 Abb.Pr. (N. 
YY.) 218, 49 Bradf.Surr. 11% 


63. Johnson vy. Johnson, 23 S.W. 
114, 92 Tenn. 559, 36 Am.S.R. 104, 22 
BBR.A. 179; 


69. Gale v. Drake, 51 N.H. 78. 

70. Watson vy. Penn, 8 N.E. 636, 108 
Ind. 21, 58 Am.R. 26. 

71. In re Smith’s Estate, 174 N.W. 
232, 187 Iowa 2738. 

72. Bromley’s Est., 26 Pa.Dist. 101. 


73. Haven v. Haven, 64 N.E. 410, 
181 Mass. 5733 Bill vy. Hill; $1897) 
Q.B. 483. 


7%. Plott v. Moody; 60 N.C. 636; 
Elliott v. Posten, 57 N.C. 433. 


75. Plott v. Moody, 60 N.C. 636; 
Re Hunter, 24 Ont.L.55, 18 ‘Ont.w.k. 
299, 2 Ont. W.N. 540, 19 Ont.W.R. 338, 
2 Ont.W.N. 1166. 


76. In re Galbraith, 12 Sask.L. 359. 


77. WKendall’s Ex’r & Devisee v. 
Kendall, 5 Munf. (19 Va.) 272. 


78. In re Deering’s Estate, 30 Ha- 
waii 217, 223 [quot Cyc]. 


79. In re Deering’s Estate, supra 
Fauet Cyc]; Dox’s Hstate, 30 Pa.Super. 


25 Ohio 


Ae Gooch v. Gooch, 33 Me. 535. 
81. In re Holden, 178 N.Y.S. 548, 


109 Mise. 207. 


82. Hunt v. Hort, 3 Bro.Ch. 311, 29 
Reprint 554. 


83. In re Gardner, 217 N.Y.S. 865, 
218 App.Div. 130 [mod sub nom. In re 
Thompson’s Estate, 213 N.Y.S. 422, 126 
Mise. 99 (aff 157 N.E. 859, 245 N.Y. 
pooh ene den 157 N.E. 883, 245 N.Y. 
6 ; 


84. Succession of Hill, 116 So. 175, 


165 La. 755; Hent’s Estate, 19 Pa. 
Dist. 303. 
fa] Tustrations.—(1) A _ clause 


bequeathing “all goods of whatsoever 
description,” following a bequest of 
wearing apparel, does not include 
bonds and cash not disposed of. Suc- 
cession Sof Fill. 116.So. 175, U6. aeas 
755. (2) “My lace shawl and any- 
thing else she may want” did not in- 
clude seven or eight hundred dollars 
cash in banks. Hent’s Estate, 19 Pa. 
Dist. 303. 


85. Appeal of Hilt, 146 A. 439, 128 
Me. 191. 


86. In re Deering's Estate, 30 Ha- 
wali 217. 


87. Smith v. Heyward, 105 S.E. 275, 
LUST S: Cyto. 


[a] Illustration.—Under a will be- 
queathing the diamonds of the mother 
of the testatrix to one person and the 
testatrix’ jewelry to another, a watch 
studded with diamonds passes as 

“jewelry” and not as “diamonds,” 

where regarded by the testatrix as 
jewelry. Smith v. Heyward, 105 S.E. 
275; 115 S.C. 145. 


88. Waldo v. Hayes, 89 N.Y.S. 69, 
96 App.Div. 456. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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when made to a woman.’® A bequest of ornaments 
may include many things besides jewelry.°° 


; [§ 1449 | (16) Provisions. The term “provi- 
sions” will pass food or provender,®! and wines and 
liquors.°? 


[§ 1450] (17) Wages. <A bequest of “wages” to 
an employee has been held to mean wages in eash 
and not to include other benefits to which the em- 
ployee was entitled during the testator’s life.?? 


[§ 1451] (18) Interest, Income, or Produce of 
Personal Property—(a) In General. A bequest of 
income ordinarily means net income after payment 
of charges.°* “Income” and “interest” are some- 
times used as synonymous terms.9> The same is 
true with respect to “profits” and “income,”®® as 
these terms are used in a bequest of profits and in- 
come,°* but “proceeds” as used in a will has been 
held to have a broader meaning than “income.”°® 
Where the testator used “interest” and “profits” 
synonymously, the beneficiary entitled to receive the 
interest is not entitled to profits realized on the sale 
of the testator’s property, as such profits are con- 
sidered part of the capital.°® A gift of “the in- 
come from any and all loans secured by mortgage up- 
on real estate” does not include the income or pro- 
ceeds from a note in favor of the testator for the 
price of land sold secured by a mortgage back to the 
testator but imposing no personal obligation. A be- 
quest of “net income” means income actually earn- 
ed by the principal.? A bequest of “interest and in- 
come” will include profits of a business. A bequest 
of income from stock or securities of a specified val- 
ue means securities of that market value rather than 
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par value. Following the rule for construction of 
inconsistent provisions,’? a bequest of the right to 
purchase stock, the income of which is given to an- 
other for life, will not entitle the person given the 
right to purchase to exercise that right until after 
the death of the beneficiary of the hfe income.® A 
direction to set aside securities to produce a spec- 
ified income or an income of the amount derived as 
interest at a certain rate on a certain sum of mon- 
ey has been construed as intending a fixed amount 
which at the specified rate of interest would produce 
the specified income, and not a fixed income regard- 
less of what the securities might earn.’ 


[§ 1452] (b) Bequest of Property or Fund as In- 
cluding Interest or Income.’ A legacy of property 
may carry with it accrued and accruing interest on 
notes constituting part of the property bequeathed.°® 
Where such is the testator’s intention, a bequest of 
bonds, stocks, or securities includes accrued inter- 
est,1° but not unless so intended.1! The bequest of 
asum due upon a particular security will not pass 
the interest in arrears at the testator’s death,1? nor 
does a gift of income inelude such arrears,** but ar- 
rears of interest due at testator’s death on securities 
specifically given pass to the beneficiary.14 On a 
bequest of a sum of money to be put out at interest 
until a specified time and then paid, the interest fol- 
lows the corpus.15> Chance accumulations of income 
not otherwise disposed of pass with the remainder of 
the principal to the residuary beneficiary.t® <A be- 
quest of an interest in a special partnership carries 
with it the profits accruing to that interest.t7 A gift, 
of a debt owed the testator by the beneficiary carries 
with it the accrued interest.18 Where it is clear that 


ges. Matter of Clark’s Estate, 39 N. 


Chase, 55 A. 171, 75 Conn. 683. 
3) ba. Dist: 


89. In re Scott, 30 T.LR. 345. 

90. Traylor’s Estate, 16 P. 774, 75 2. Patterson’s Estate, 
Cal. 189. 796, 15 Pa.Co. 520. 

[a] Tllustration.—In a bequest of 


“finger-rings ... and so many of 
my books, pictures, and ornaments 
(not otherwise bequeathed specifical- 
ly) as she shall choose to take,” al- 
though “ornaments,” as used in the 
will, immediately follows “books” and 
“pictures,” it need not be restricted 
to things resembling these but may 
include jewelry. Traylor’s Estate, 16 
P2tT4,705 Cal. 189: 


91. Searle y. Fieles, 83 N.E. 991, 
197 Mass. 343. 


92. looney v. Evans, 41 N.C. 363. 
98. In re Peacock, 45 T.L.R. 301. 
94 See infra § 2125. 

“Income” § 1. 


95. See Income § 5. 
96. See Income § 5. 
97. In re Houston’s Will, (Del.Ch.) 


165 ‘A. 132: 

[a] “Income, rents, issues, and 
profits” of lands and real estate may 
be intended by the testator, as shown 
from the context, to refer as well to 
personalty as to realty. Haug v. 
Schumacher, 60 N.E. 245, 166 N.Y. 506, 


98. Beal v. Eastern Trust Co., 43 
N.B. 23. : 


99. Carlisle First Nat. Bank v. 
Lee, 66 S.W. 413, 23 Ky.L. 1897. 
Right of beneficiary of income to 
increase in value see infra § 2464. 
1, Connecticut Trust, etc., Co. v. 
[69 C. J.—26] 


3. Oram v. Peirce, 67 A. 1053, 73 
N.J.Eq. 391. 


4. Owens v. Citizens’ & Southern 
Nat. Bank, (Ga.) 170 S.E. 196. 


[a] Thus a provision of a will that 
forty-two thousand dollars in securi- 
ties be held to give an income to the 
testator’s sister-in-law requires the 
executors to hold forty-two thousand 
dollars in securities, as of market 
value at the time of the testator’s 
death, in trust for the benefit of the 
sister-in-law during her life. Owens 
v. Citizens’ & Southern Nat. Bank, 
(Ga.) 170 S.E. 196. 


5.” See supra’ § 1157. 


6 Petition of Cabell, 
46 RI. 372. 


7. In re Clarke’s Estate, 199 N.Y. 
S. 796, 120 Misc. 530. 


8. Income or interest after death 
of testator see infra § 2464. 


128 A. 559, 


9. Spencer v. Higgins, 22 Conn. 
521; Matter of Clark’s Hstate, 39 N. 
Y.S. 722, 16 Misc. 405, 2 Gibb.Surr. 


27; Perry v. Maxwell, 17 N.C. 488; 
Mowry, Petitioner, 17 A. 553, 16 R.I. 
514. 


{a] Interest accruing on mortgage. 
—Where a will bequeathed “all the 
mortgages (including notes and other 
obligations therein described and for 
which the mortgages are security)” 
it was held that the testator intend- 
ed to bequeath the accrued interest 
together with the notes and mortga- 


Y.S. 722,16 Misc. 405, 2 Gibb.Surr. 27. 
And see infra § 1452. 


10. Kent v. Tapley, 11 Jur. 940; 
Harcourt v. Morgan, 2 Keen 274, 15 
Eng.Ch. 274, 48 Reprint 633. 


[a] Under bequest of specific mort- 
gage, the legatee is entitled to inter- 
est accrued at the death of the testa- 
tor. In re Althaus’ Will, 158 N.Y.S. 
990, 94 Mise. 43. 


LID (Hicksiveicerrs 10 fe Avr. Gaiicae 
Md. 693,10 A.L.R. 1323; Perry v. Max- 
well, 17 N.C. 488. 


12. Fleming v. Carr, 22 A. 197, 47 
N.J.Eq. 549; Stultz v. Kiser, 37 N.C. 
538; Roberts v. Kussin, 2 Atk. 112, 
26 Reprint 470; Loring v. Loring, 12 
Grant Ch. (Ont.) 374. 


13. Shore v. Weekly, 3 De G.&Sm. 
467, 64 Reprint 565; Archibald v. Hart- 
ley, 21 L.J.Ch. 399. 


14, Eleming”v. Carr, 220A. 197%, 747 
N.J.Eq. 549; Mowry, Petitioner, 17 A. 
553, 16 R.I. 514; Gibbon v. Gibbon, 13 
C.B. 205, 76 .C.L.' 205, 138° Reprint 
1176; Kent v. Tapley, 11 Jur. $40; Har- 
court v. Morgan, 2 Keen 274, 15 Eng. 
Ch. 274, 48 Reprint 633. 


1570 Beit eye Beit Malo eral Aaa s 
Conn. 274; Male v. Williams, 21 A. 
854, 48 N.J.Eq. 33. 


16. Hoadley v. Beardsley, 93 A. 
535, 89 Conn. 270; Welch vy. Hill, 105 
N.E. 1067, 218 Mass, 327. 


17. In re Earp’s Will, 1 Pars.q. 
Cas. 453. 


18. Alford v. Bennett, 117 N.E. 89, 
279 Ill. 375; Fleming v.‘Carr, 22 A. 
197, 47 N.J.Eq. 549. 
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‘the testator’s intention was to bequeath only the 
corpus, a bequest of interest bearing property does 


not inelude the interest.!® 
Dividends. 


the testator’s death,” 


death.?4 


19. Goode v. Reynolds, 271 S.W. 
600, 208 Ky. 441, 63 A.L.R. 631. 


20. In re Kernochan, 11 N.E. 149, 
104 N.Y. 618; In re Kane, 72 N-Y.S. 
333, 64 App.Div. 566; Brundage v. 
Brundage, 65 Barb. 397, 1 Thomps.&C. 
82 [aff 60 N.Y. 544]; In re Leavitt's 
Hstate, 148 N.Y.S. 758, 86 Misc. 609, 
12 Mills Surr. 373; Cogswell v. Cogs- 


well, 2 Edw. (N.Y.) 231; In re Wil- 
son, 167. P. 28¢ 85 Or. 604; De Gendre 
Wanent,. Wa 4 Moe 288 Tock. N. 


Venables, 27 Beav. 598, 54 Reprint 237. 
See Wheeler v. Northwestern Sleigh 
Co., 39 F. 347; McLaran vy. Crescent 
Planing Mill Co., 93 S.W. 819, 117 Mo. 
App. 40, 47 (both cases recognizing 
rule). 


“A legatee of shares takes the stock 
as it was at the time of the testator’s 
death. All dividends declared previ- 
ous to that event go to the adminis- 
trator.’ McLaran y. Crescent Plan- 
ing Mill Co., supra. 


[a] Period of distribution.—Under 
a will devising to named persons 
specified numbers of shares of stock 
in a named corporation, the legatees 
were entitled merely to delivery of 
the specified number of shares with- 
in twenty months after final allow- 
ance of the will, under Pub. L. (1919) 
ec 40, without dividends, received by 
the administrator before such deliv- 
ery, but entitled to dividends payable 
after delivery of the stock and in any 
event to dividends payable after ex- 
piration of the twenty-month period. 
Perry v. Leslie, 126 A. 340, 124 Me. 
93. 


21. Griffith v. Adams, 
106 Conn. 19. 


[a] Dividend payable in stock.— 
Specific legatees of shares of stock 
have been held not entitled to divi- 
dends thereon in stock of another cor- 
poration declared during the testator’s 
lifetime. Griffith v. Adams, 137 A. 20, 
106 Conn. 19. 


[b] Stock dividend.—(1) That a 
stock dividend declared during the tes- 
tator’s life reduces the value of the 
stock bequeathed by specific legacy 
cannot give a specific legatee the right 
to the stock dividend. Griffith v. 
Adams, 137 A. 20, 106 Conn. 19. (2) 
A specific legacy of shares of com- 
mon stock does not carry with it a 
stock dividend of either common or 
preferred stock declared in the testa- 
tor’s lifetime. Griffith v. Adams, su- 
pra. (3) Where a bequest of Standard 
Oil stock, which was made before dis- 
solution carried with it the stock of 
subsidiary companies which was dis- 
tributed on dissolution, so much of 
extraordinary stock, dividends declar- 
ed by the subsidiary companies as 
represented the surplus earned be- 
tween the date of dissolution and the 
death of the testatrix are to be treat- 
ed as income and do not pass under 
the bequest. In re Leavitt’s Estate, 
148 N.Y.S. 758, 86 Misc. 609, 12 Mills 
purr. 373. - 


137 A. 520, 


A specific legacy of shares of stock 
in a corporation does not carry with it dividends ac- 
cruing prior to the testator’s death,?° whether in 
cash, property, or stock,?! or not payable until after 
unless a contrary intention is 
manifest in the will,?* although the legatee is enti- 
tled to dividends declared after the testator’s 
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A bequest of bonds carries with it the 
coupons thereof notwithstanding their separation 


from the bonds unless the intention of the testator is 


to dispose of them separately,?® and a bequest of a 
bond with an overdue interest coupon attached ecar- 
rles with it the coupon.?® 


[§ 1453] (c) Bequest of Interest or Income as In- 
cluding Property or Fund from Which Payable. 
eift of the interest, income, or product of a fund, 
without limit as to time, and without other dispo- 


A 


sition of the corpus, will pass the fund itself,?? re- 


22. In re Kernochan, 11 N.E. 149, 
104 N.Y. 618; Sherman y. Riley, 110 
ALY 629" 43 “RI: 202° ube. Gendre v- 
Kent, L.R. 4 Eq. 283; Lock v. Vena- 
bles, 27 Beav. 598, 54 Reprint 237; 
In re Raven, 111 L.T.Rep.N.S. 938. 
But see Clive v. Clive, Kay 600, 69 
Reprint 255 (where a different conclu- 
sion was reached based on peculiar 
provisions of the company deed of 
settlement). : 


[a] Illustrations.—(1) A dividend 
on shares held by a testatrix declared 
in June, 1865, payable on Jan. 15, 1866, 
does not pass under a bequest of the 
annual income of the residuary per- 
sonal estate where the testatrix’ death 
occurred Dec. 31, 1865, but such divi- 
dend goes to form a part of the corpus 
of such residuary estate. De Gendre 
v. Kent, L.R. 4 Eq. 288. (2) Where a 
testatrix bequeathed shares in trust 
to pay yearly “dividends, interest, and 
proceeds” to A B for life, with re- 
mainder over, and died on May 29, 
but three days previous the company 
declared. a large bonus on the shares 
payable on the 10th of June, it was 
held that the bonus did not pass by 
the bequest. Lock v. Venables, 27 
Beav. 598, 54 Reprint 237. 


23. Griffith v. Adams, 137 A. 20, 106 
Conn. 19: 


[a] That testator did not change 
will so as to bequeath steck dividends 
to other than specific legatees of the 
original stock is persuasive evidence 
of no intention to deprive specific lega- 
tees thereof. Griffith v. Adams, 137 
A. 20, 106 Conn, 19. 


24. See infra § 2464. 
25. Sanborn v. Clough, 
64 NES 325) (inv reClift;-47 “NIB. 802: 


26.. Ogden v. Pattee, 21 N.E. 227, 
149 Mass. 82, 14 Am.S.R. 401. 


27. U.S.—Irwin v. Gavit, 45 S.Ct. 
475, 268 U.S. 161, 69 L.Ed. 897 [rev 
295 EF. 84 (aff 275 F. 643)]. 


Cal.—In re Franck’s Estate, 210 P. 
417, 190 Cal, 28. 


Conn.—Birge v. Nucomb, 105 A. 335, 
93 Conn. 69; Angus v. Noble, 46 A. 
278, 73 Conn. 56, 5 Prob.Rep.Ann. 643; 
ae v. Gates, 2 Root 532, 1 Am.D. 


Del.—National Bank of Smyrna vy. 


Ireland, (Ch.) 162 A. 54; Lorton v. 
Woodward, 5 Del.Ch. 505. 
Ga.—Hill v. Clark, 48 Ga. 526; 


Adams y. Bass, 18 Ga. 1380; Roberts v. 
Carr, Dudley 178. 


Iowa.—Busby v. Busby, 114 N.W. 
559, 137 Lowa 57. 


Ky.—Webber’s Guardian v. Web- 
ber’s Adm’r, 194 S.W. 805, 175 Ky. 
525; Hussey v. Sargent, 75 SW. 211, 
116 Ky. 58,25 Ky.L. 315; Wilkinson 
v. Rosser’s Ex’r, 104 S.W. 1019, 31 
Ky.L. 1262. 


Me.—Dixon y. Dixon, 124 A. 198, 
123 Me. 470; Whitmore y. Church of 
the Holy Cross, 117 A. 469, 121 Me. 
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Md.—Lyon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514; Cooke 
v. Husbands, 11 Md. 492; Cassilly v. 
Meyer, 4 Md. 1. 


Mass.—Angell v. Springfield Home 
for Aged Women, 31 _N.E. 1064, 157 
Mass. 241;~Chase v. Chase, 132 Mass. 
473. 


Mo.—Plummer v. Brown, 287 S.W. 
316, 315 Mo. 627. 


N.J.—Danker v. Cooper, 168 A. 640, 
114 N.J.Eq. 283; Schill v. Schill, 138 
A. 530, 101 N.J.Eq. 482; Westfield 
Trust Co. v. Beekman, 128 A. 791, 97.N. 
J.Eq. 140 [aff 131 A. 924, 99 N.J.Eq. 
435]; Jennings v. Reed, 72 A. 939, 75 
N.J. Eq. 530; Baldwin v. Tucker, 48 A. 
547, 61 N.J.Eq. 412 [aff 55 A. 1132, 64 
N.J.Eq. 333]; Brombacher v. Berking, 
39 A. 134, 56 N.J.Eq. 251; Bishon vw. 
McClelland’s Ex’rs, 16 A. 1, 44 N.J.Eq. 
450, 1 L.R.A. 551 and note; Gulick v. 
Gulick’s Ex’rs, 27 N.J.Eq. 498; Mason’s 
EXx’rs v. Tuckerton M. E. Church, 27 
N.J.Eq. 47; Craft v. Snook’s Ex’rs, 13 
N.J.Hq. 121, 78 Am.D. 94; Manning vy. 
Craig, 4 N.J.Eq. 4386, 41 Am.D. 739. 


N.Y.—In re Smith, 30 N.E. 130, 131 
N.Y. 239; 27 “Am sSiR., 586: ~ Blakeney 
Bassett, 52 N.Y. 359; In re Sackett’s 
Will, 194 N.Y.S. 108, 201 App.Div. 58; 
In re Goldmark, 174 N.Y.S. 595, 186 
App.Div. 447; Matter of Ingersoll, 88 
N.Y.S. 698, 95 App.Div. 211 [mod 85 N. 
Y.S. 2938, 41 Mise. 600, 4 Mills Surr. 
96]; In re Whitmore’s Will, 263 N.Y. 
S. 413, 147 Mise. 129; In rz Billman’s 
Will, 255 N.Y.S. 550, 142 Mise. 877; 
In re .|Hoornbeek’s HEx’r, 238 N.Y.S. 
765, 1385: Mise. 247; In re Potter’s Hs- 
tate, ©2321) “NoY.S: 355, 133) Mise 1% 
In re Underhill’s Estate, 218 N.Y.S. 
236, 128 Misc. 97; In re Hoyt’s Hs- 
tate, 208 N.Y.S. 790, 124 Misc. 857; 
In re Farmer’s Will, 163 N.Y.S. 1089, 
99 Mise. 437; Illensworth v. Illens- 
worth, 79 N.Y.S. 410, 39 Misc. 194 
[mod 97 N.Y.S. 44, 110 App.Div. 399]; 
Union Trust Co. v. Metcalfe, 76 N.Y. 
S. 375, 837 Misc. 672; Earl v. Grim, 1 
Johns.Ch. 494. 


Ohio.—Collier v. Collier’s Ex’rs, 3 
Ohio St. 369; Silk v. Merry, 23 Ohio 
Cir.Cti 21/8) 


Pa.—In re McKinstry’s Estate, 145 
A. 806, 296 Pa. 185; In re Ammon’s 
Hstate, 112 A. 69, 269 Pa. 159; In re 
Thompson’s Hstate, 82 A. 1108, 234 Pa. 
82; Sproul’s Appeal, 105 Pa. 488; 
Pennsylvania Co. for Insurances on 
Lives & Granting Annuities, Appeal 
of, 83 Pa. 312; Silknitter’s Appeal, 45 
Pa. 365, 84 Am.D. 494; Schriver v. Co- 
beau, 4 Watts 130; In re Osborn’s Es- 
tate, 88 Pa.Super. 7;-In re Kling’s Hs- 
tate, 86 Pa.Super. 312; In re Dorris’ 


Estate, 63 Pa.Super. 345, 355; For- 
syth v. Smith, 25 Pa.Dist. 633: Ver- 
back’s Hst., 19 Pa.Dist. .1037; Hoff- 


man’s Estate, 15 Pa Dist. 524, 32 Pa. 
Co. 569; Keyser’s Estate, 6 Pa.Dist. 
181, 19 Pa.Co. 364; Waldron’s BEst., 
27 Pa.Co.' 192; Siddall’sHst* 17 Pak 
Co, 424; Quige’s Estate, 4 Pa.Co. 667; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gardless of whether the bequest is direct to the bene- ' 
ficiary or through a trustee,?® but in all cases the in- 
tention of the testator controls?® so that the bequest 
of income will not carry with it the principal where 
it is clear that the testator intended to sever the in- 


Poiter’s Estate, 1 Chest.Co. 318. 


W.Va.—Cornwell v. Mt. Morris 
Methodist Episcopal Church, 80 S.E. 
148, 73 W.Va. 96. 


Eng.—Blann vy. Bell, 5 De G.&Sm. 
658, 64 Reprint 1287; Adamson v. 
Poe ae 19 Ves.Jr. 416, 34 Reprint 


Ont.—Re Jones, [1927] 2 Dom.L.R. 


113; Re Carter, 42 Ont.L. 57; Mor- 
row vy. Jenkins, 6 Ont. 693. 
[a] Mlustrations.—(1) Where a 


will gave the fee to one whom stock 
was bequeathed in trust, with power 
of sale, she was entitled to the prop- 
erty without a sale, if She so elected. 
Munford v. Peeples, 108 S.E. 454, 152 
Ga. 31. (2) A will directing payment 
of income to daughter on the widow’s 
remarriage, without limitation, vests 
the corpus in the daughter on the wid- 
ow’s remarriage. In re Dickinson’s 
Will, 220 N.Y.S. 770, 128 Misc. 909, 129 
Misc. 420. (3) Under a will giving the 
beneficiaries a certain portion of the 
income of a trust fund, but not men- 
tioning the principal thereof, the 
beneficiaries are vested with the fee 
of the principal in proportion to their 
interest in the income. In re Bill- 
man’s Will, 255 N.Y.S. 550, 142 Misc. 
877. (4) A bequest of money “to be 
put in bank,” the interest to pay the 
beneficiary’s board, and naming a per- 
son to take care of such money, 
passed absolute title. In re Osborn’s 
Hstate, 88 Pa.Super. 7. (5) A testa- 
mentary gift of two thirds of the in- 
come of a trust without limitation on 
time of enjoyment and with no dis- 
position of the corpus constituted a 
gift of part of the corpus. In re Fos- 
ter’s Will, 231 N.Y.S. 613, 133 Misc. 
222 [aff 235 N.Y.S. 803, 227 App.Div. 
668]. (6) A bequest of one half of 
the income of a fund, without other 
disposition, is a bequest of one half of 
the principal. Fussey v. White, 113 
Ill. 637. (7) Under a will devising 
a farm, with expression of the wish 
that it be kept in the family, and be- 
queathing money for its maintenance, 
to the testator’s ‘cousin for life and 
thereafter to his son, the latter took 
the testator’s whole interest, subject 
to his father’s life estate, in both 
farm and money. Moran v. Cornell, 
142 A. 605, 49 R.I. 308. (8) Wherea 
testator gave his brother the re- 
mainder of the testator’s share of his 
father’s estate, to have full use and 
control of it for life, and provided 
that, if his brother’s wife should sur- 
vive him, she should have rights and 
benefits as long as she remained sin- 
gle, the gift to the brother’s wife of 
“rights and benefits’ meant not only 
the income, but also the corpus of the 
estate. Jennings v. Reed, 72 A. 939, 
75 N.J.Eq. 530. 


[b] To avoid intestacy. — An un- 
certain disposition in a will has been 
held to give the widow one third of 
the residue outright rather than one 
third of the income for life, since 
such construction escaped intestacy. 
Schill v. Schill, 138 A. 530, 101 N.J. 
Eq. 482. 


[c] Partnership.—The rule that a 
gift, unlimited in time, of the income 
of a fund is a gift of the fund itself 
applies to shares in a limited com- 
pany, but not to a share in a partner- 
ship. In re lLawes-Wittenronge, 
{1915] 1 Ch. 408. 


28. Goldtree v. Thompson, 22 P. 
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of for life ;*? 


50, 79 Cal. 613; Wilmington Trust Co. 
v. Houlehan, 131 A. 529, 15 Del.Ch. 84; 
Danker v. Cooper, 168 A. 640, 114 N.J. 
Eq. 283; Westfield Trust Co. v. Beek- 
man, 128 A. 791, 97 N.J.Eq. 140 [aff 
131 A. 924, 99 N.J.Eq. 435]; Hartson 
v. Elden, 26 A. 561, 50 N.J.Eq. 522; 
Bishop v. McClelland’s Ex’rs, 16 A. 1, 
44 N.J.Eq. 450, 1 L.R.A. 551 and note; 
Huston v. Read, 32 N.J.Hq. 591. 


[a]. Rule applied.—Where the re- 
mainder is in the form of a trust of 
unlimited duration, with all income 
payable to the beneficiaries, the re- 
maindermen take the fund. Wilming- 
ton Trust Co. v. Houlehan, 131 A. 529, 
15 Del.Ch. 84. 


29. Watkins’ Adm’r v. Watkins’ 
ESArSe a (Cyaan bo Osetia Solos ere 
Hartung’s Hstate, 155 P. 353, 39 Nev. 
200 [retaxation of costs den 159 P. 
864]; In re Johnson’s Estate, 265 N.Y. 
S. 395, 148 Misc. 218; In re Olmstead’s 
Will, 226 N.Y.S. 687, 131 Mise. 238; 
In re Scott’s Estate, (Pa.) 169 A. 73; 
In re Gourley’s Estate, 85 A. 999, 
238 Pa. 62; Hoffman’s EHst., 15 Pa. 
Dist. 524; Hoffman’s Estate, 32 Pa.Co. 
569, 15 Pa.Dist. 524; McKee’s Est., 17 
Pa.Co. 548. 


fa] Thus (1) a will giving the 
residue of the testator’s property in 
trust to pay income thereof to speci- 
fied charitable corporations with pow- 
er of sale in trustee gives beneficiaries 
the income only, although the will 
contained no gift over of the corpus. 
In re Johnson’s Estate, 265 N.Y.S. 395, 
148 Misc. 218. (2) A bequest to a 
trustee, with directions to pay the in- 
come to a certain charity, does not 
vest title to the capital in the bene- 
ficiary. In re Olmstead’s Will, 226 N. 

Y.S. 637, 131 Misc. 238. 
the 


{[b] To discover intention 
court should consider the testator’s 
circumstances and situation in de- 
termining whether a gift of the en- 
tire income from his notes and money 
in bank to his wife was an absolute 
disposition of principal. In re Scott’s 
Estate, (Pa.) 169 A. 73. 


30. Ga.—Roberts v. Carr, Dudley 
178. 4 


Ill—Mortimer v. Potter, 72 'N.E. 
817, 213 111. 178 [aff 114 Ill. App. 422]. ' 


Nev.—In re Hartung’s Estate, 155 
P. 358, 39 Nev. 200 [retaxation of 
costs den 159 P. 864]. 


N.H.—Benton vy. Benton, 
289, 56 Am.R. 512. 


Pa.—Bentley v. Kauffman, 86 Pa. 
99; Shower’s Est., 30 Pa.Co. 601. 


W.Va.—Diehl v. Middle States 
Loan, Bldg. & Const. Co., 77 S.E. 549, 
72 W.Va. 74. 


[a] Power of disposition.—Where 
the income from investments by the 
executor of certain funds was given, 
with power to devise, although the 
executor was not expressly made a 
trustee, the beneficiaries take an 
equitable interest, subject to disposal 
only by devise. Lyon v. Safe Deposit 
& Trust Co., 87 A. 1089, 120 Md. 514. 

31. Benton v. Dudley, 155 A. 865, 
113 Conn. 267; Cole v. Oxford Sav. 
Bank & Trust Co., 120 S.E. 54, 186 N. 
Ci 514. 

32. Del.—National Bank of Smyr- 
na v. Ireland, 162 A. 54. 


Mass.—Bullard vy. Chandler, 21 N.E. 


63 N.H. 


(69 C.J.] 408 


come from its source,*®° and, as there must be no time 
limit on the enjoyment of the income in order that 
the principal may pass with it,*! the corpus or prin- 
cipal does not pass with a gift of the income there- 
nor will it pass where the testator 


951,149 eMass,. 532, 1.5 eda eae 
Field v. Hitchcock, 17 Pick. 182, 28 
Am.D. 288. 

N.J.—Rowe v. Rowe, 167 A. 16, 113 
N.J.Eq. 344; House v. Ewen, 37 N.J. 
Eq. 368; Parker’s Ex’rs v. Moore, 25 
N.J.Hq. 228. 


N.Y.—Wells v. Wells, 88 N.Y. 323 
(aff 25 Hun 647]; Simpson v. Trust 
Co. of: America, 122 NY.S.13'70 [att 
112 INVY:S. 155; 59 Misc. "965 ate 13) Nt 
Y.S. 370, 129 Ann.Div. 200 (aff 91 N.E. 
1120, 197 NY. 586) J. 


N.C.—Cole v. Oxford Sav. Bank & 
Trust Co., 120°S-b. 54, L8G IN-Gw 514: 


Pa.—Sheaffer’s Appeal, 8 Pa. 38; 
Wolfe’s Estate, 44 Pa.Co. 603; Bow- 
eo Estate, 11 Phila. 620, 33 Leg.Int. 


S.C.—Des Portes v. Des Portes, 154 
S426" Lots. Cad 07s 


W.Va.—Diehl v. Middle States 
Loan, Bldg. & Const. Co., 77 S.B. 549, 
72 W.Va. 74. 


Ont.—Thorpe_ v. 
Grant Ch. 85. 


Sask.—In re Carson, 
3. 


Shillington, 15 


62 Dom.L.R. 


[a] RBule applied.—(1) Where a 
testator directed that six hundred dol- 
lars be deposited in a certain bank, 
and the interest paid to his son an- 
nually during his natural life, the 
principal to be then distributed among 
other legatees, the time limit on the 
son’s income precluded him from tak- 
ing the principal, although it general- 
ly passes with the income. Cole v. 
Oxford Sav. Bank & Trust Co., 120 
S.E. 54, 186 N.C. 514. (2) Where a 
will gave the wife the income, after 
deduction of expenses of upkeep and 
administration fees, of the balance of 
the estate for life or until remarriage, 
the widow was entitled only to the in- 
come of the residuary estate for life, 
custody and management of the life 
estate not being in the beneficiary per 
se, but in a person to be appointed by 
the court as trustee. Marvick v. Don- 
howe, 182 N.W. 182, 191 Iowa 214. (3) 
A will giving beneficiaries the “life 
use’ of shares in a trust fund, and 
directing the trustees to pay to one 
beneficiary “the net amount of the in- 
crease, income, profits and interest’ 
of one share, and to another “the net 
increase, income, profits and interest” 
of another share, shows that the tes- 
tatrix intended that the beneficiaries 
should receive the income only, where 
other beneficiaries apparently intend- 
ed to share on equality were given 
‘income,” “income and profits,’ and 
“net income, profits and interest,” and 
where the trustees were directed, to 
collect ‘income, profits, and interest” 
and “increase, income, profits and in- 
terest.’’ Bishop v. Bishop, 71 A. 583, 
81 Conn. 509. (4) Where a testator 
bequeaths to his wife the rents and 
profits of personalty for life, and to 
his children the reversion, the widow 
takes only the usufruct of the person- 
alty, and cannot voluntarily impair 
the corpus to the detriment of her 
successors in title. Diehl v. Middle 
States Loan, Bldg. & Const. Co., 77 S. 
BE. 549, 72 W.Va. 74. (5) A bequest 
of income from personalty to the tes- 
tator’s wife and of the “remaining” 
personalty to others on the wife’s 
death gives the wife income for life 
only, without power to use, or dispose 
of, any part of the principal. Na- 
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plainly indicated that only a part of the corpus 
might be used, if necessary, for the maintenance of 
the beneficiary.** 


Bequest of net income of trust, given absolutely, 
gives the beneficiary a vested equitable interest in 
the principal.*+ 


[§ 1454] (d) Use of Fund. <A bequest of the use 
of a fund confers on the beneficiary only the right of 
the income therefrom,®° and gives no right to con- 
sume any of the principal,?® except where it is 
clear that the testator intended the principal to be 
used.7 A life tenant with power to use the princi- 
pal is ewtitled to interest for life on a sum placed in 
bank pursuant to the will for the benefit of the wife 
of the life tenant payable to her with accrued in- 
terest after the life tenant’s death.*& The “use of 
book debts” has been construed to be an absolute 
gift of the debts.°® 


[§ 1455] (e) Use of Chattels and Consumable Ar- 
ticles. A life estate in personal property has been 
frequently held to give the donee a right to consume 
or wear out such articles as cannot otherwise be en- 


tional Bank of Smyrna v. Ireland, 


(Del.Ch.) 162 A. 54. 
33. Watkins’ Adm’r v. Watkins’ 


Ex’rs, (Ky.) 120 S.W. 341; Moore v. 
Blauser, 156 N.E. 915, 25 Ohio App. 
48. 


infra § 2462. 


41. 
515, 12 S.C.Hq. 53. 


34. In re Maris’ Estate, 151 A. 577,| Y.S. 447, 


301 Pa. .20,°70 A.L.R. 1330. 


35. Bishop v. Bishop, 71 A. 583, 81 43. 
Conn. 509; Weaver v. Meyer, 70 N.E.| see supra § 1387 et seq. 
409, 32 Ind.App. 587; Wolfe’s Estate, 44. Smith v. Heyward 
44 Pa.Co. 603. 275, 115 S.C. 145. 

36. Leahy v. Cardwell, 12 P. 307, 45. 


14sOrs AT 


WILLS 


Horry v. Glover, 


42. Harrison vy. Foster, 9 Ala. 955; 
In re Strasenburgh’s Estate, 242 N. 
136 Misc. 
German, 27 Pa. 116, 67 Am.D. 451. 


Personalty as including realty 


Taylor’s Estate, 30 Pa.Dist. 4. 


ee 


[§§ 1453-1458 


joyed;?® although it has been held that where the 
gift is of a flock or herd which is capable of increase 
the tenant for life taking the increase is bound to 
keep up the number of the original stock.** But 
the general rule is controlled by the intention of the 
testator showing how the tenant for life is to enjoy 
the estate.*? 


[§ 1456] (19) Devise of Realty as Including Per- 
sonalty.4® Ordinarily a devise of realty does not in- 
clude personalty.4# Thus a devise of a farm does not 
include the personalty or farm produce;**> nor does 
a devise of a residence and grounds entitle the devi- 
see to the furniture in the house.*® 


[§ 1457] b. Property Described by Use. Prop- 
erty described by its use must satisfy the description 
to pass by will.4* 


[§ 1458] c. Property Described by Location—(1) 
In General. Property described by its location must 
substantially answer the deseription, otherwise it 
does not pass;#® but effect must be given to the in- 
tention of the testator.49 A bequest of property de- 
seribed by location does not ordinarily pass choses 


Right of legatee to possession seeja building will not include silver- 


ware, bonds, mortgages, securities, in- 
surance policies, checks, cash, cur- 
rency, and personal jewelry and ef- 
fects where not intended to. In re 
Foster’s Estate, 251 N.Y.S. 797, 140 
Mise. 341. (2) A devise of a home and 
all its “contents” will carry all the 
contents of the home, including jewel- 
ry and household furniture. lLans- 
burgh v. Lansburgh, 37 F.(2d) 997, 59 
App.D.C. 201; Moller v. Wareham, 30 
Ohio N.P.N.S. 315. (8) A will devis- 
ing a house with its contents not be- 
queathed to others does not include an 
agreement in an envelope addressed to 


Wis :C Ba: 


86; German v. 


105 S.E. 


Power of life tenant to consume 
principal see infra § 1930. : 


37. Holmes vy. Dunning, 157 N.E. 
858, 260 Mass. 250; Dewey’s Hst., 33 
Pa.Co. 307. 

38. Sewall v. Elder, 181 N.E. 720, 
279 Mass. 473. 


39. Terry v. Terry, 33 Beav. 232, 
55 Reprint 356. : 
40. Ala.—Underwood v. Under- 


wood, 50 So. 305, 162 Ala. 553, 136 Am. 
S.R. 61; Harrison v. Foster, 9 Ala. 
955. 

Ind.—Cain v. Robertson, 61 N.E. 26, 
27 Ind.App. 198 

Md.—Evans v. Iglehart, 6 Gill & J. 
ANAS 

N.Y.—In re Strasenburgh’s Estate, 
242 N.Y.S. 447, 136 Misc. 86. 


Pa.—German v. German, 27 Pa. 116, 
67 Am.D. 451. 

S.C.—Horry v. 
515; 12 SC. Hq. 53. 

Tenn.—Henderson' Vv, 
Yerg. 30. 

Va.—Dunbar’s Ex’rs v. Woodcock’s 
Ex’r, 10 Leigh (87 Va.) 628. 

Eng.—Clive v. Clive, Kay 600, 69 
Reprint 255. 

Ont.—Dickson vy. Street, 1 U.C.Q.B. 
180. 

Consumable character of property 
as evidencing absolute interest see in- 
fra § 1625. 

Gift over as carrying what is un- 
consumed see infra § 1668. 


Glover, 11 S.C.Eq. 


Vaulx, 10 


46. Holohan v. McCarthy, 281 P. 
LS LSOUOR NT Hai 


47. Kempf’s Appeal, 19 N.W. 31, 53 
Mich. 352; Lawton v. Hunt, 25 S.C.Eq. 
233; Koss v. Kastelberg, 36 S.E. 377, 
98 Va. 278. 


[a] Rule applied.—(1) A bequest 
of property belonging to or used in 
connection with a farm does not in- 
clude harvested crops on the farm 
awaiting a market. In re Kempf’s 
Appeal, 19 N.W. 31, 538 Mich. 52. (2) 
A bequest of slaves used on, attached 
and belonging to, a plantation does 
not include carpenters and boathands 
living on the plantation but generally 
employed elsewhere. Lawton v. Hunt, 
25 S.C.Eq. 233. (3) A bequest of chos- 
es in action used in a particular busi- 
ness will not include a bank deposit 
used for other purposes outside the 
business. Koss v. Kastelberg, 36 S. 
E. 377, 98 Va. 278. 


48. Ky.—Breckenridge v. Duncan, 
2 A.K.Marsh. 50, 12 Am.D. 359. 


Md.—Kloch v. Burger, 58 Md. 575. 


N.Y.—Matter of Donohue’s Bstate, 
95 N.Y.S. 821, 109 App.Div. 158. 


Ohio.—Edwards v. Rainier’s Px’rs, 
17 Ohio St. 597. : 


Pa.—In re Schmidt’s Estate, 38 A. 
1086, 183 Pa. 641. 


S.C.—Johnson y. 
722, 48 S.C. 408. 

Eng.—In re Prater, 37 Ch.D. 481; 
Fitzgerald v. Field, 1 Russ. 416, 46 
Eng.Ch. 370, 38 Reprint 162. 

49. See cases infra this note. 


[a] Particular bequests construed. 
—(1) A bequest of the “contents” of 


Johnson, 26 S.B. 


the devisee, wherein the devisee had 
agreed to pay deceased money loaned 
to him. Central Union Trust Co. of 
New York v. Flint, 191 N.Y.S. 46, 198 
App.Div. 703. (4) A bequest of the 
“contents” of a barn and outbuildings 
included hay, grain, farm animals, 
tools, utensils, and automobiles if the 
barn was used as garage. In re Fos- 
ter’s Estate, 251 N.Y.S. 797, 140 Misc. 
341. (5) Furniture,’furnishings, and 
regular equipment of a house, are its 
“contents” within a bequest of the 
contents of the building. In re Fos- 
ter’s Estate, supra. (6) An automo- 
bile kept in a garage on a residence 
lot of deceased is not included in a 
bequest of the lot and the residence 
thereon, and all contents. Succession 
of Sauvage, 73 So. 702, 140 La. 619, 
L.R.A.1917D 426. (7) Where a tes- 
tatrix by her will devised her dwell- 
ing house, and bequeathed all her 
“furniture, plate, linen, china, glass, 
books, pictures, and household effects 
of every description, and all other 
the contents of the said dwelling 
house except any articles I may have 
bequeathed by my said will” to her 
nephew, everything in the house 
passed by the bequest, and the jewel- 
ry deposited at the bank was notional- 
ly in the house. In re Lea, 104 L.T. 
253. (8) A will giving the income 
to be derived from investments of 
money deposited in a certain bank 
and securities in certain vaults does 
not pass the income from money left 
in other banks or securities in other 
vaults. Lyon vy. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. (9) In 
a devise and bequest of buildings and 
their ‘‘contents” to persons unrelated 
to decedent, the word “contents” will 
not be construed to permit such per- 
sons to obtain almost half of the es- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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in action,®® but where the intention of the testator 
is clear a bequest of property situated in a certain 
place will pass notes secured by a mortgage on land 
at the place specified.°1 The word “home” in a be- 
quest of all chattels therein means the entire resi- 
dence estate and not merely the dwelling house.®2 A 
bequest of personal effects located at, and used or 
adapted for use in connection with, the testator’s 
residence refers to articles having value chiefly from 
personal use.°? A bequest of goods in a designated 
building does not pass goods in transitu.°4 <A be- 
quest of articles of the testator’s property in the 
beneficiary’s possession does not pass property not 
so in possession.®*® Where articles are described by 
location and character, the articles at that location 
pass although their description as to character may 
not be accurate.°° 


[§ 1459] (2) Receptacles and Contents. 5? 
Where a bequest. is made of the contents of a par- 
ticular receptacle, what passes thereby depends on 
the intention of the testator,®>> and generally every- 
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but nothing else.*° A bequest of the contents of a re- 
ceptacle has been held to include a promissory note 
indorsed by the testator as payee,®! choses in ac- 
tion,°2 money®? although the contrary has been 
held,®* and a bond and mortgages securing it al- 
though the mortgage has been removed from the re- 
ceptacle®® or both removed and given to the bene- 
ficiary.°* A bequest of a certain sum of money in a 
described receptacle passes no more than is found 
therein although this be less than the sum named.°* 
Notes placed in a bank box after the making of a 
will bequeathing the contents of the box pass to the 
beneficiary under such bequest,®*® aud the entire con- 
tents pass by a bequest of “everything” therein.®® 
The contents do not pass by a gift of the receptacle 
itself.7° Where a trunk is given, if it contains cer- 
tain articles also given such a bequest is not a 
eift of the contents of the trunk.7! Even a gift of 
the contents of a receptacle may not inelude all 
things therein.7? Where the words are purely de- 
seriptive, property described as in certain recepta- 
eles may pass, although otherwise situated at the 


thing contained therein passes to the beneficiary®® 


tate. In re Foster’s Estate, 251 N.Y.S. 
797, 140 Mise. 341. (10) Daughters, 
bequeathed furniture in an apartment 
bedrooms and dining room by the tes- 
tator, are entitled thereto although 
the testator moved from place to 
place, where he intended his daugh- 
ters to continue in possession of the 
furniture. In re Snowden’s Estate, 
252 N.Y.S. 485, 140 Misc. 870 [mod 257 
NVY.S. 389, 235 App.Div. 862]. (11) 
A bequest of all cash in the house in- 
cludes post office money orders. In 
re Windsor, 108 L.T. 947. (12) Chests 
of plate, deposited by the testatrix’ 
predecessor in title at a bank for safe- 
keeping cannot properly be consider- 
ed as only temporarily out of the 
house at the time of the death, and, 
therefore, do not pass under a bequest 
of plate and articles of vertu and 
curiosities at the house at the time 
of the death. In re Zouche, [1919] 2 
Ch. 178. (13) Cotton stored under a 
buggy house is not in a “barn,”’ with- 
in a will bequeathing the contents of 
the barns to testator’s wife. Johnson 
v. Johnson, 26 S.E. 722, 48 S.C. 408. 
(14) A bequest by a manufacturer of 
a product “on hand’”’ includes that in 
the hands of a selling agent in an- 
other city, as well as that at the fac- 
tory. Brown v. Clothey, 79 N.E. 269, 
193 Mass. 271. ts) SProperty sin 
America” may include South Ameri- 
can securities. Baring v. Ashburton, 
7 sep IN, Se 9.5:1- 


50. Ky.—Dunecan v. Berry’s Adm’r, 
133 S.W. 1148, 142 Ky. 178. 


Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 


N.Y.—In re Whitford’s Estate, 262 
N.Y.S. 452, 146 Misc. 82; In re Fos- 
ter’s Estate, 251 N.Y.S. 797, 140 Misc. 
341; Mena v. Virnard, 207 N.Y.S. 504, 
124 Misc. 637. ; 


Pa.—In re Alexander, 28 Pittsb.Leg. 
J.N.S. 465. 


Vt.—Blackmer’s Ex’r v. Biackmer, 
22 A. 600, 63 Vt. 236, 


Eng.—Hertford v. Lowther, 7 Beav. 
1, 29 Eng.Ch. 1, 49 Reprint 962; Moore 
v. Moore, 1 Bro.Ch. 127, 28 Reprint 
1030; Fleming v. Brook, 1 Sch.&Lef. 
318; Brooke v. Turner, 7 Sim. 671, 8 
Eng.Ch. 671, 58 Reprint 995; Chap- 
man v. Hart, 1 Ves. 271, 27 Reprint 
1026; Aylesbury’s Case [cit 11 Ves. 
Jr. 657, 662, 32 Reprint 1243]. 


[a] “Property situated” in On- 
tario includes only the realty and at- 


tributes no situs to an incorporeal 
thing such as shares of stock, al- 
though the testator’s domicile was in 
Ontario and the certificates for the 
shares were actually there. Re Lun- 
ae 46 Ont.L. 320 [rev 6 Ont.W.N. 


51. Ritch v. Talbot, 50 A. 42, 74 
Conny. 13. 


5@. Chase Nat. Bank v. Deichmil- 
ler, 152 A. 697, 107 N.J.Eq. 379. 


[a] Thus a devise of “my home 
. . . together with all the furni- 
ture, furnishings, household and 


kitchen utensils and all other chattels 
used in said home,” includes 
automobiles, cows, chickens, agricul- 
tural machines, and implements kept 
on decedent’s farm. Chase Nat. Bank 
v. Deichmiller, 152 A. 697, 107 N.J. 
EG: 379: 


53. Mathis v. Causey, 159 S.E. 240, 
172. Ga. 868, 75 A.L.R. 111. 


[a] Thus a bequest of clothing, 
jewelry, ete, and other personal ef- 
fects at a residence, did not pass an 
automobile kept in the garage. Math- 
is v. Causey, 159 S.E. 240, 172 Ga. 868, 
Y(sie/ Nel Bgl gess ai tale 


54. Dodson’s Ex’r v. Adair, 251 S. 
W. 171, 199 Ky. 355; Lane v. Sewell, 
43 LiJ-Ch. 378; Sadler v. Turner, 8 
Ves.Jr. 617, 32 Reprint 495. 


55. Brekenridge v. Duncan, 2 A.K. 
Marsh. (Ky.) 50, 12 Am.D. 359; Fer- 
guson v. South Dartmouth Cemetery 
Ass’n, 163 N.E. 877, 265 Mass. 285. 


56. Case v. Hasse, 93 A. 728, 83 
N.J.Eq. 170. 


57. Contents of house see supra 
note 49 [a]. 


58. In re Robson, [1891] 2 Ch. 559; 
Paget v. Bridgewater, 3 Bro.P.C. 79, 
1 Reprint 1190. 


59. Succession of McBurney, 115 
So. 618, 165 La. 357; Gaff v. Cornwal- 
lis, 106 N.E. 860, 219 Mass. 226; In 
re Thompson, 111 N.E. 762, 217 N.Y. 
111 [rearg den 112 N.E. 1078, 217 N. 
Y. 665]; Phillips v. Joseph, (Ont.) 
[1932] 4 Dom.L.R. 261. 


60. Crosby v. Mason, 32 Conn. 482; 
In re Clifton’s Estate, 16 Pa.Dist.& 
Con 15%. 


61. Lock v. Noyes, 9 N.H. 430. 
62. In re Robson, [1891] 2 Ch. 559. 
63. Flagler v. Flagler, 11 Paige (N. 


testator’s death.73 


A bequest of securities in a cer- 


Y.) 457. 


64. Creamer v. Harris, 106 N.E. 
967, 90 Ohio St. 160, L.R.A.1915C 653, 
Ann.Cas.1916C 1137. 


65. In re Brennan’s Will, 194 N.Y. 
S. 334, 118 Misc. 372. 


66., Burt yo, Harris, 152) Nusa 956; 


67. Roman Catholic Church y. Mil- 
ler, 5 Mart.N.S. (lua.) 101. 


68. Succession of McBurney, 
So. 618, 165 La. 357. 


115 


69. Succession of McBurney, su- 
pra. 
[a] Thus a provision in a will, 


leaving ‘‘everything in my bank boxes 
to legatee,’’ passes the right to col- 
lect rent notes which were in the 
box. Succession of McBurney, 115 So. 
618, 165 La. 357. 


70. Smith v. Jewett, 40 N.H. 513 
(holding that money in a secret draw- 
er of a chest did not pass by a specific 
gift of the chest). 


71. Krause’s Est., 19 Pa.Dist. 751. 


72. Parrott v.. Avery, 35 N.Ee 94, 
159 Mass. 594, 38 Am.S.R. 465, 22 L. 
R.A. 153; In re Robson, [1891] 2 Ch. 
559; Read v. Stewart, 4 Russ. 69, 4 
Eng.Ch. 69, 38 Reprint 731. 


[a] MIllustrations.—(1) A bequest 
of a desk and contents does not in- 
clude a key to a tin box containing 
securities. In re Robson, [1891] 2 Ch. 
559. (2) A gift of a chest and its 
contents will not carry the land de- 
scribed in an undelivered deed con- 
tained in the chest, the deed not being 
property, but merely evidence of title. 
Parrott v. Avery, 35 N.E. 94, 159 Mass. 
594, 38 Am.S.R. 465, 22 L.R.A. 158. 
(3) A gift of the contents of a bank 
box does not include deeds for ground 
rents. Koons v. Koons, 10 Pa.Dist. 
&Co. 617. (4) Where the testatrix’s 
will, containing a residuary clause, 
in bequeathing the contents of her 
safe deposit box described them as 
“consisting of jewelry,” etc., the gen- 
eral words will be limited to things 
of the same sort as jewelry. In re 
Thompson, 111 N.E. 762, 217 N.Y. 111 
[rearg den 112 N.E. 1078, 217 N.Y. 
665]. (5) “Coins, curiosities and oth- 
er articles” in a desk do not include 
cash, Dutton v. Hockenhull, 22 Wkly. 
Rep. 701. 


73. McCoy v. Vulte, 26 N.Y.Super. 
490, 30 How.Pr. 265. 
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tain vault will include those in a safe used as a sub- 
stitute for the vault.74 Bags, boxes, and other re- 
ceptacles may pass as incident to their contents.*? 


Coupons or bonds. Coupons separated from 
bonds, but contained in the same box, pass by a be- 
quest of the bonds deposited in the box.7® <A bequest 
of securities in a vault passes unpaid interest and 
coupons on such securities,7? but not checks con- 
tained in the vault for interest or dividends on oth- 
er securities unless so placed there by the testator to 
become part of the securities in the vault.7® 


[§ 1460] d. Selection by Legatee. The legatee 
may be given his choice of various articles of person- 
alty either expressly’® or impliedly, as where a tes- 
tator bequeaths a given number of articles, forming 
part of a stock of articles of the same deseription.*° 
If the devisee dies before receiving the legacy his ad- 
ministrator is not entitled to his choice, but the ex- 
ecutors of the testator must make the selection.*? 
Where the beneficiary is given the right to take of 
certain articles as much as is wanted, he is vested 
with unlimited discretion as to the quantity to be 
taken, even to the amount of the whole of the articles 
mentioned.*? 


[§ 1461] e. Deduction of Debts and Expenses.** 
A legacy of a specific sum should be paid without de- 
duction of debts and administration expenses, if the 
balance of the estate will suffice to pay them;** and 
a bequest of the interest of a certain sum, not setting 
apart any fund for its payment, is a gift of an annu- 
ity equal to the interest of said sum, and is not 
chargeable with any tax, expense of management, or 
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other deduction by the executor;’® but ordinarily 
legacies are parcels of the distributable estate only, 
and whether expressed in precise figures, or deter- 
minable upon an established basis of computation, 
they carry only the net amount of the estate*® or in- 
come,** after deducting taxes, debts, and expenses of 
administration, although it has been held that a be- 
quest of a specified portion of all personal property 
of the testator conveys that portion in gross.*S 
Where the amount of a legacy is dependent on the 
amount of decedent’s estate, at a fair valuation, at 
the time of his death, the value of the estate will be 
computed by deducting his debts, for which his 
estate is liable, from the fair value of the assets.*® 
A bequest of stock of a corporation of which the tes- 
tator was the sole owner will be considered as in- 
tended to be free from claims of the testator’s es- 
tate for advances to the corporation where otherwise 
the stock would be valueless:?® A bequest of dower 
interest requires the payment of the income without 
deductions.°+ Deductions are sometimes expressly 
provided for.°? Where the will provides that in- 
heritance taxes on legacies be paid out of the resi- 
due of the estate, this is in effect a bequest of the 
amount of the legacy plus the amount of the tax.% 
Taxes levied by a city on taxable property of a tes- 
tatrix, and the federal income tax payable with re- 
spect to net capital gains resulting from sales of 
securities left by the estate, constitute “other taxes” 
under a provision for the payment of inheritance or 
“other taxes.”94 A will providing for payment of 
debts, funeral expenses, and taxes of any kind re- 
quires payment of transfer taxes on all legacies out 


= 


{a] Tlustration.—A statement that 
securities received by the testatrix 
from her father were in a safety de- 
posit box, and securities “belonging 
to my estate’? were in another box, 
does not entitle the residuary legatee 
to part of the former securities, al- 
though they were found in the latter 
box. In re Welser, 153 N.Y.S. 649, 
89 Misc. 337, 14 Mills Surr. 25. 


74, Lyon v. Safe Deposit & Trust 
€o., 87 A. 1089, 120 Md. 514. 


75. Foxall v. McKenney, 9 
No. 5,016, 3 Cranch C.C. 206. 


76. In re Cliff, 47 N.B. 302. 


77. yon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


78. Lyon v. Safe Deposit & Trust 
Co., supra. 
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80. Johnson v. Goss, 128 Mass. 433; 
In re Mizener’s Estate, 105 A. 46, 262 
Pa. 62; In re Mizener’s Estate, 72 Pa. 
Super. 400, 404; Jacques v. Chambers, 
2 Coll. 435, 33 Eng.Ch. 435, 63 Reprint 
803. ° 


[a] Mllustration.—Where a testa- 
tor Jeft to his daughter thirty thou- 
sand dollars par value of bonds, her 
guardian is entitled to select from the 
assets of the estate bonds of the par 
value of thirty thousand dollars, and 
the executor cannot properly limit the 
guardian’s selection to bonds of the 
actual value of thirty thousand dol- 
lars. In re Mizener’s Estate, 105 A. 
46, 262 Pa. 62; In re Mizener’s Estate, 
72 Pa.Super. 400, 404. 


81. Harris v. Philpot, 40 N.C. 324. 
82. Garrison v. Eborn, 56 N.C. 228. 


¥F.Cas. 


Warren v. Gregg, 116 Mass. 


Debts and obligations of testa- 
tor see infra §§ 2557-2598. 


tte Childress v. Childress, 3 Ala. 


[a]. One third.—An item of a will 
providing, “I give to my sister rac 
the full one-third of my estate,” 
means a full one third of the estate in 
fee subject only to a proportionate 
amount of the debts of the estate and 
costs of administration, and not one 
third of the remainder of the estate 
after paying bequests and setting 
aside trust funds provided for in pre- 
vious items of the will. Stark v. Mc- 
Ewen, 15 Ohio App. 188. 


85. Brimblecom v. Haven, 12 Cush. 
(Mass.) 511; In re Cushing’s Will, 5 
A. 186, 58 Vt. 393. 


86. Cal.—In re Kirby’s Estate, 248 
POA? UL OO Cah rs 5. 


Conn.—Blakeslee v. Pardee, 56 A. 
5038, 76 Conn. 263; Willcox v. Beecher, 
27 Conn. 134; Bell v. Raymond, 20 
Conn. 387. But see Spalding v. Spald- 
ing, 2 Root 271. 


Del.—Miller v. Cooch, 10 Del. 540, 1 
Am.S.R. 161; Horsey v. Horsey’s 
Ex’rs, 6 Del. 438. 


ee eee v. Hosford, 22 Pick. 


Miss.—Fisk & McNiel v. McNiel, 2 
Miss. 535. 


N.H.—Walker v. Hill, 60 A. 1017, 73 
N.H. 254. 


N.Y.—Matter of Woodbury’s Estate, 
81 N.Y.S. 508, 40 Mise. 1438, 3 Mills 
Surr. 452. 


Ohio.—In re Guthrie’s Estate,. 29 
Ohio N.P.N.S. 357. 


Pa.—Martin v. Fry, 17 Serg.&R. 426; 
Umbenhauer’s Hstate, 2 Woodw. 231; 
McGowan’s Estate, 1 Pa.Dist.&Co. 152. 


R.I.—Addeman v. Rice, 31 A. 429, 
VOR. E80: 


Eng.—Reed v. Addington, 4 Ves.Jr. 
575, 31 Reprint 296. 


87. Arnold v. Mower, 49 Me. 561; 
Bridge v. Bridge, 15 N.E. 899, 146 
Mass. 373; Whitson v. Whitson, 53 N, 
Y. 479; Wells v. Knight, 5 Hun (N.Y.) 
Y} Sup hs v. Stubbs, 4 Redf.Surr. (N, 


88. Stevens v. Burgess, 61 Me. 89; 
ines v. Currier, 47 A. 94, 70 N.H, 


89. Dickey v. Dickey, 94 F. 231, 36 
CG sAre ota, > % : 


30. 
App.) 


91. 
S. 728. 


$2. Clifford v. Stewart, 49 A. 52, 95 
Me. 38; In re Cook, 76.\A. 356, 30 BR... 
494; Selmes v. Bates, [1925] Ch. LbT. 


{a} What included in “expenses of- 
administration.”—Where a testator 
devised a sum of money in bank, less 
the cost of tombstones “and expenses 
of the administration,” all such ex- 
penses are to be deducted except the 
commissions of the administrator and 
the transfer tax. Matter of Pray, 82 
ae 807, 40 Mise. 516, 3 Mills Surr. 


93. In re Bowlin’s Hstate, (Minn.), 
248 N.W. 741. 


94. Bridgeport Trust Co. v. Fowler, 
128 A. 719, 102 Conn. 318. a 


Briant v. McGown, 
15 S.W.(2d) 1110. 


In re Green’s Estate, 168 NY. 


(Tex.Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the residue.95 


[§ 1462] f. Release or Extension of Debts.°¢ 
order to release a debt the provision indicative of 
such an intent should be clear and unambiguous.®? 
Ordinarily the release of a debt will not include joint 
Where a legacy was be- 
queathed, less a note, interest was properly charged 


or partnership debts.%8 


95. In re Anderson’s Estate, 167 A. 
329, 312 Pa. 180. 


96. Bequest to debtor see infra §§ 
2152-2157. 


97. Colo.—Haines y. Christie, 66 P. 
883, 28 Colo. 502. 


450 Crosby v. Mason, 32 Conn. 


Me.—Appeal of Libby, 104 A. 351, 
117 Me. 303. 


Mass.—Blackler v. Boott, 114 Mass. 
24; Bacon v. Gassett, 13 Allen 334; 
Nichols v. Coffin, 4 Allen 27; Smith v. 
Chandler, 1 Gray 524, 


Mich.—Baldwin v. Sheldon, 12 N. 
W. 872, 48 Mich. 580. 


N.H.—Clark v. Clark, 56 N.H. 105. 


N.J.—Fleming v. Carr, 22 A. 197, 
47 N.J.Eq. 549. 


N.Y.—Ritch v. Hawxhurst, 21 N.E. 
1009, 114 N.Y. 512; Sloane vy. Stevens, 
13 N.E. 618, 107 N.Y. 122; Van Alstyne 
v. Van Alstyne, 28 N.Y. 375; Smith v. 
Ijams, 24 N.Y.S. 202, 70 Hun 155 [aff 
36 N.E. 348, 141 N.Y. 552]; Chase v. 
Ewing, 51 Barb. 597; Sholl v. Sholl, 
5 Barb. 812; Stagg v. Beekman, 2 
Edw. 89. 


N.C.—Holly v. Holly, 94 N.C. 670; 
Graves v. Williamson, 41 N.C. 318. 


Pa.—In re Todd’s Estate, 85 A. 843, 


237 Pa. 461; Snider v. Snider, 24 A. 
284, 149 Pa. 362; Pepper’s Estate, 11 
Pa.Co. 257. 


Va.—Fleming vy. Bolling, 3 Call (7 
Va.) 75. 


_ Wis.—Scott v. Neeves, 45 N.W. 421, 
17. Wis. 305. 


{a] ITllustrations.—(1) Where the 
testatrix directed as follows: “I give 
and bequeath to the heirs of my de- 
ceased brother fifteen hundred dollars 
in which is included a mortgage of 
eight hundred and sixty dollars given 
by my brother to me,” and further di- 
rected her executors ‘to satisfy the 
same of record upon my decease, and 
the said fifteen hundred dollars shall 
be divided equally in three shares be- 
tween said heirs,” naming the three 
heirs, the heirs of the brother were 
entitled to have divided among them 
the full sum without deduction of the 
amount of the mortgage. In re Wyn- 
koop’s Estate, 53 Pa.Super. 472, 480. 
(2) A mortgage purporting to mort- 
gage the home plot of a wife to her 
husband is not an asset of the hus- 
band’s estate, where provisions of 
will direct executors to discharge and 
pay all moneys advanced on real prop- 
erty, such provision being a specific 
bequest of the mortgage in question. 
In re Allen’s Will, 181 N.Y.S. 398, 111 
Misc. 93 [aff 194 N.Y.S. 913]. (3) 
Where a wife gave a mortgage on her 
property to secure her husband’s debt, 
in the absence of the evidence that 
the mortgage was taken in payment 
of the debt, the presumption is that 
the debt continued to exist; and where 
it was subsequently canceled by the 
creditor in his will, it released the 
surety, and the mortgage was dis- 
charged, except so far as was neces- 
sary to enforce it to meet any defi- 
ciency in the assets for the payment 
of the debts of the mortgagee. Dibble 
v. Richardson, 63 N.E. 829, 171 N.Y. 
131. (4) The appointment of a cove- 
nantor by the covenantee to the lat- 


WILLS 


[69 C.J.] 407 


on the note to the date of probate of the will.®® 


In 


ter’s executorship is a release of the 
covenant, aS well at law as in equi- 
ty; but the testator may either ex- 
pressly or impliedly reserve the duty, 
and make it the subject of bequest. 
Fishel v. Fishel, 7 Watts (Pa.) 44. 
(5) Indebtedness of a corporation, the 
capital stock of which a nephew of 
the testatrix was the sole owner, is 
canceled by a provision in her will 
that the nephew’s indebtedness should 
not be collected. Fidelity Trust Co. v. 
Service Laundry Co., 22 S.W.(2d) 6, 
160 Tenn. 57. (6) A will devising and 
bequeathing certain property to a 
daughter, “said bequests and devises 
to be in full of her interest in my 
estate,” and disposing of the residue 
to the other children, did not indicate 
an intent to extinguish an indebted- 
ness due from the testator to such 
daughter. Dale v. Dale, 88 A. 445; 241 
Pa. 234. (7) Where a testator made 
advancements to his daughter, and 
thereafter in his will directed that 
the debts from his children to him 
should be discharged, where this ad- 
vancement had assumed the character 
of a debt it was discharged by the 
cages Bradlee v. Andrews, 137 Mass. 
0. 


[b] Word “cancel,” as used in a 
codicil directing cancellation of cer- 
tain debts owing by legatees to the 
testator, implied a forgiveness and 
obliteration of the debt, and excluded 
the idea of payment. Brown v. Gib- 
son’s Ex’r, 59 S.E. 384, 107 Va. 383. 


{c] If this intention is not ex- 
pressed or rendered apparent on face 
of will, then evidence aliunde will be 
admitted to prove an intention to re- 
lease or discharge it. Stagg v. Beek- 


“man, 2 Edw. (N.Y.) 89. 


[d] Discretion in executors.—The 
clause in a will, “my executors may, 
in their discretion, cancel the mort- 
gages held by me” upon certain lands, 
does not amount to a discharge of 
such mortgage, but leaves such dis- 
charge entirely discretionary with the 


executors. Moss y. Lane, 23 A. 481, 
50 N.J.Hq. 295. 
{e] Interest (1) may be included 


in the release of the principal (Hepp 
v. Lafonta’s Ex’rs, 2 Mart.N.S. (La.) 
446; Fleming v. Carr, 22 A. 197, 47 
N.J.Eq. 549; Gardner v. Gardner, 6 
Paige (N.Y.) 455), (2) or may be spe- 
cially provided for (Leddel’s Ex’r v. 
Starr, 20 N.J.Eq. 274; Bates v. Hill- 
man, 43 Barb. (N.Y.) 645). 


{f] ‘“Debts.”—In a will which con- 
tained the phrase “I forgive all debts 
owing to me,” the word ‘debts’? was 
not used as having its strict legal 
meaning, and the word ‘“forgive’’ in- 
troduced a personal note into the 
matter with which the testator in- 
tended to deal; consequently, neither 
the sums of loan stock nor the debts 
secured by mortgages and charges in 
question were “debts” within the 
meaning of the codicil, but only debts 
of friends. In re Neville, [1925] Ch. 
44, 


98. U.S.—Waterman v. Alden, 12 
S.Ct. 435, 143 U.S. 196, 36 L.Ed. 123. 


Conn.—Woodruff v. Migeon, 46 
Conn. 236. 

Ind.—Forner v. Weidner, 16 Ind. 
198. 


Where it is clear that such is the intention of the 
testator, debts incurred after the execution of the 
will may be released by it.? 
a debt by the testator will not be construed to release 
debts owing to others than the testator.? 
of “two certain mortgages” held on the beneficiary’s 


Ordinarily a release of 


A bequest 


35 N.J.Eq. 561. 


N.Y.—In re Lee, 
N.Y. 58. 

99. In re Beck’s Estate, 121 P. 784, 
1057, 44 Mont. 561. 

1. Ill—Updike vy. Tompkins, 100 
Ill. 406. 


Ky.—May v. 
804, 208 Ky. 232. 


Mo.—Marshall vy. Motten, (App.) 
224 S.W. 8. 


N.Y.—Van Vechten v. Van Veghten, 
8 Paige 104. 


Pa.—Walls v. Walls, 37 A. 859, 182 
Pa. 226; Coale v. Smith, 4 Pa. 376. 


Rici eK Chie v. Everett, 7 Ch.D. 


[a] Particular provisions constru- 
ed.— (1) Where a testator provided 
in his will that no note or other evi- 
dence of indebtedness should be 
charged against any of his children 
unless so stated thereon, and ratified 
the will in a subsequent codicil, no 
recovery can be had in a suit by his 
estate on a note, without such nota- 
tion executed by one of his children 
after the making of the will and be- 
fore the codicil, the estate being sol- 
vent. Rhodes v. Rhodes, 176 Ill.App. 
533. (2) A will which by its terms 
applies only to facts existing at the 
date of its execution cannot be inter- 
preted to dispose of or discharge any 
indebtedness which accrued after it 
was made. Miller vy. Adkinson, 32 
Ind. 433. (3) A codicil to a will re- 
voking all provisions in favor of tes- 
tator’s son W does not discharge an 
obligation of W to testator, incurred 
between the making of the will and 
codicil, where the will merely dis- 
charged all obligations “that I may 
hold against any of my _ children 
. . . at this time.” Walls v. Walls, 
37 A. 859, 182 Pa. 226. (4) A will re- 
citing that there ‘are’ no dehts ow- 
ing by any relative does not release 
a debt to the testator from her son 
incurred after the will was executed. 
Miller v. Adkinson, 32 Ind. 433: Hen- 
derson v. Henderson, 77 A. 348, 77 
N.J.Eq. 317. 


2. See cases infra this note. 


[a] Omission of words “due to 
me” does not show that. the testator 
intended to include in his benefac- 
tion, not merely such obligations as 
appellant might owe him at the time 
of his death, but all the indebtedness 
of appellant, to whomsoever it might 
be due. Brown v. Gibson’s Ex’r, 59 
S.E. 384, 107 Va. 383. 


{[b]. Where codicil directed that 
executor should “surrender” certain 
evidences of indebtedness against 
specified legatees, the word ‘“sur- 
render’ implied possession on the 
part of testator, so as to exclude debts 
which testator did not own. Brown 
1G Gibson’s Ex’r, 59 S.E. 384, 107 Va. 
383. 


[c] Debt due husband’s estate.— 
Where the testatrix, having a life 
estate only in an indebtedness owing 
by complainant’s husband to the tes- 
tatrix’s husband, then deceased, ex- 
ecuted a will providing that complain- 
ant should in no wise be held liable 


35 N.E. 936, 141 


Williams, 270 S.W. 


for any money loaned to her and her’ 


N.J.—Heaton vy. Merchant’s Ex’rs,! husband by the testatrix’s husband, 
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property has been held to pass three mortgages there- 
on.* Instead of the debt being released, merely the 
time of payment may be extended. 


[§ 1463] g. Amount of Legacy. The amount of a 
legacy depends on the testator’s intention as ex- 
pressed in the will.2 Where such is the testator’s 
intention, a gift of a specified sum to several lega- 
tees gives the specified amount to each,® but where 
the testator intends a joint legacy each legatee will 
receive only his proportionate share of the specified 
sum.‘ Where a testator by a codicil made an abso- 
lute, and not a conditional, reduction of pecuniary 
legacies for fear of a deficiency, the fact that there 
was no deficiency will not entitle the legatees to the 
original amount.® <A provision for payment of cer- 
tain sums annually to legatees until they receive 
their legacies has been held to be in addition to what 
is otherwise payable to the legatees.°® 


[$ 1464] h. Title or Interest of Testator.t° A be- 
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auest of personalty is not to be construed as intend- 
ing to dispose of property not owned by the testator 
unless susceptible of no other construction.1: Where 
the testator actually owned the property which ke 
bequeathed, the fact that his will erroneously recites 
that it is property coming to him by the will of his 
wife does not defeat the bequest.12 Where the tes- 
tator’s will shows his intention to distinguish be- 
tween his individual property and his partnership 
property, a bequest of his personal property passes 
the individual property, and a bequest of his “undi- 
vided personalty” passes the partnership property.1% 


[§ 1465] 5. Exception from General Devise or 
Bequest.* An exception in a will is something ex- 
isting as a part of the thing devised but which is ex- 
cepted from the operation of the instrument.1* Ex- 
ceptions to a general devise or bequest may be either 
express?® or implied, as where a specific gift is made 
of part of the property included in the general devise 


but that any such claim against com- 
plainant remaining unpaid at the 
time of the testatrix’s death should be 
canceled and held null and void, the 
word “cancel” and the words “null 
and void’? excluded the idea of pay- 
ment, and hence, the testatrix having 
no power to dispose of the remainder, 
the legacy failed, at least as to the 
principal of the debt. Kern v. Stushel, 
135 S.W. 1007, 156 Mo.App. 13. 


3. Cleveland y. Carson, 37 N.J.Eq. 
(6 


4. Stevenson’s Estate, 1 Pars.Eq. 
Cas. (Pa.) 18. 


5. Jungels v. Heiler, 129 N.E. 125, 
295 ill. 498. 


[a] Construction of ; 
provisions.—(1) Under an item di- 
recting that testatrix’s half-sister 
should receive two thousand, five hun- 
dred dollars, “all told,’’ from the pro- 
ceeds of the several farms, the tes- 
tatrix was entitled to receive two 
thousand, five hundred dollars out of 
such proceeds without regard to what 
she had received under other provi- 
sions of the will. Case v. Hasse, 93 
Aa 2 SES oeIN. Onl 0m (e) Winderta, 
bequest of a certain proportion of the 
residue of the testator’s property, “in- 
cluding insurance,” the legatee takes 
the same proportion of the insurance. 
Re Grindlay, (Ont.) [1933] 1 Dom.L. 
R. 318. (3) Where a will bequeaths 
a specified sum of money and the pro- 
ceeds of insurance, limiting the total 
to fifty thousand dollars, the widow 
of the testator takes fifty thousand 
dollars in the aggregate only, al- 
though the proceeds of life insurance 
policies expressly subjected to the 
payment, plus the bequest of mon- 
ey, amounted to fifty-one thousand 
and twenty-one dollars and twenty- 
three cents. In re Spingarn’s Estate, 
153 N.Y.S. 1084, 89 Misc. 684, 14 Mills 
Surr. 103. 


' [b] Substitution of legatee and in- 
crease of legacy.—Where article 5 of 
a will as altered provided, “I give and 
bequeath to my dear friend, Dora B. 
Mills, $4,000 also to cancel note of 
one thousand dollars, which I loaned 
to Mrs. Dora B. Mills—Mrs. Mills to 
have this in addition to what I will 
leave her and the above amount to 
be paid viz. four thousand dollars aft- 
er the war ends,” and the codicil pro- 


wish 
vided, ‘In article five I have (sic) 
given an additional five thousand dol- 


particular 


lars to my friend, Mrs. Dora B. Mills, 
five thousand extra,’’ it was held tha’ 
the clear intent of the testatrix was 
to substitute the new legatee for the 
one originally named, and to give her 
five thousand dollars additional. In 
re Wade’s Estate, 198 N.Y.S. 790, 120 
Mise. 480. 


[c] Mistake as to size of estate.— 
It being clear from the words, “This 
sum can be made up of moneys from 
my insurance policies,’ following a 
bequest of ten thousand dollars in 
trust, to pay the interest to testator’s 
daughter for a time, and then divide 
the principal between her and_ her 
children, that testator overlooked the 
fact that the ten thousand dollars 
insurance would go to her as matter 
of contract, and that he thought he 
was dealing with an estate of thirty 
thousand dollars, instead of one of 
twenty thousand dollars, and intend- 
ed to give her a third of it, he did not 
intend his daughter to have both the 
insurance money and an additional 
ten thousand dollars, and so the gift 
fails. Penick’s Ex’r y. Walker, 99 S. 
E. 559, 125 Va. 274. 


[d] Effect of agreement.—Where 
the partnership agreement between a 
father and son, although making the 
son an equal partner, provided that on 
the father’s death the firm assets 
should be divided one half to the son 
and one half to his mother and Sis- 
ters, the father’s will giving him one 
half of all the property “in my own 
name and the name of” the partner- 
ship, and the other half to his sis- 
ters, gave him only one half of the 
firm property, and not one half there- 
of in addition to his share as partner. 
Borden vy. Rigby, 101 S.E. 875, 126 
Va. 439. 


6 Application of Smith, 
DUA eo a NG Cy dic 


7. In re Hawgood’s Hstate, 159 N. 
We LL Sas. Daabioo: 


8. In re Prevost’s Estate, 107 A. 
388, 264 Pa. 27. 


9. Cotton v. Fletcher, 90 A. 510, 77 
N.H. 216, Ann.Cas.1915A 1225. 


[a] Inclusion of persons not lega- 
tees.—Where the testator, providing 
for annual payments to legatees un- 
til they were paid their bequests, in- 
cluded two persons given no bequest, 
such persons should receive such pay- 
ment for one year. Cotton v. Fletch- 
er, 90; A. 6105-77 IN. 2164 Ann Cas, 


*By HAROLD J. GILBERT (S$§ 1465-1471). 
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1915A 1225, 
10. As to realty see supra § 1422. 
Sra Oncane description see infra § 


ll. Dial v. Martin, (Tex.Civ.App.) 
37 S.W.(2d) 166 [rev on other grounds 
(Commn.App.) 57 S.W.(2d) 75]. 


[a] Illustration—A bequest of 
“the unsold publications and copy- 
rights” of the testatrix’ deceased hus- 
band does not include proceeds of 
sales made by the testatrix under con- 
tracts providing for payment from 
time to tirne, but passing title at once. 
tn Og Holden, 178 N.Y.S. 548, 109 Misc. 


12. Platt’s Ex’r v. Locke, 129 S.W. 
Bye, alii) lease 7p. 


13. Bane v. Adair, 82 S.E. 734, 116 
Va. 587. 
14. Sailer v. Furche, (Tex.Commn. 


App.) 22 S.W.(2d) 1065 [rev (Civ. 
App.) 8 S.W.(2d)° 334]. 


15. 'U.S.—Lane.v. Vick, 3 How. 464, 
11 L.Ed. 681. 


Cal.—In re Pearsons’ Estate, 33 P. 
TOL OI Caly3s0: 


Ind.—Edens vy. Miller, 46 N.E. 526, 
147 Ind. 208. 


Mass.—Harris 
400. 


Minn.—Redford y. Redford, 47 N.W. 
308, 45 Minn. 48. 


N.J.—Van Buskirk v. Standard Oil 
Co. of New Jersey, 121 A. 450, 94 N. 


v. Harris, 1 Metc. 


J.Eq. 686 [rev on other grounds 134 


A. 676]. 


N.Y.—O’Hara v. Dever, 3 Abb.Dec. 
407, 2 Keyes 558, 2 Abb.Pr.N.S. 418 
[aff 46 Barb. 609, 30 How.Pr. 278, 2 
Abb.Pr.N.S. 418]. 


pyrene Tegel v. Easterling, 27 S.C.L. 


Vt.—Chamberlin yw, 
Estate, 16 Vt. 532. 


Ont.—Miller y! Anger, 8 U.C.C.P. 


Chamberlin’s 
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[a] Subject to leases.—A devise of 
certain realty to his wife for life, 
“subject to the leases that may be in 
effect,” has been held to contain a 
reservation withholding from the life 
estate such leases. Atwell v. Has- 
kell, 162 PB. 896, 174 Cal. 216. 


[b] “Securities.,.—A note and an 


For later cases, developments aid changes in the law see Annotations, same title and section number, 
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or bequest.1® It is not important whether the general 
or the specifie provisions come first in order, since 
in either case the general disposition will be regard- 
ed as made subject to the more specific ones.17 
ticularly where such was the intent of the testator, 
where there has been a devise for life of all his prop- 
erty, a gift of a fee in part of the property in a suc- 
ceeding clause does not create an exception to prop- 
erty given for life, the gift in fee being construed as 
Where the testator had excepted a 
portion of the property devised, for the use of his 
family, it has been held to descend to his heirs in fee 


a remainder.}§ 


without words of inheritance.?® 


Distinguished from “charge.’' A distinction is 
recognized between legacies which are charges on a 
devise and legacies which are exceptions from the 
There is no special form or language by 


- devise.2° 


uneashed check are within an excep- 
tion of “moneys in the banks and 
stocks and bonds and other securi- 
ties’’ in a general bequest. Peaslee 
v. Rounds, 94 A. 263, 77 N.H. 544. 


[c] Particular provisions constru- 
ed.—(1) A will giving the widow one 
third of all the testator’s property, 
but excepting “property held by me 
as executor,’ was held not to give any 
portion of property which the hus- 
band had transferred and assigned to 
himself as executor of his mother’s 
will, and which he held as_ such. 
Redman v. Churchill, 119 N.E. 953, 230 
Mass. 415. (2) Where the testator 
directed his executor to sell all the 
real and personal estate except that 
deeded to his children, and having 
deeded certain land to his daughter, 
reserving reversionary interest in 
case she should die without issue, the 
reversion was excluded from its op- 
eration. Blankenbaker v. Early, 112 
S.E. 599, 132 Va. 408. (38) An excep- 
tion out of the devise of certain real 
estate, “except what land belongs to 
the Bennet place, so called,’ is not 
limited to land purchased of Bennet, 
but includes a lot connected with the 
Bennet lot by the removal of a fence 
and used with it as one inclosure. 
Harris v. Harris, 1 Metc. (Mass.) 400. 
(4) Where the testator made a be- 
quest of a slave to his daughter, the 
“increase excepted till after our 
death,” the words “till after our 
death,” referring to himself and wife, 
are words of limitation, to designate 
not the things or subject of exception, 
but the duration of the exception. 
Maupin v. Goodloe, 6 T.B.Mon. (Ky.) 
399. (5) Where the testator except- 
ed “one-quarter of an acre” to the 
use of his family forever as a burial 
grounds, and either the testator or his 
heirs inclosed thirty-two square feet, 
and that was all that was inclosed 
for over twenty years, it was held 
that the thirty-two square feet must 
be deemed the full amount of land 
the testator or his heirs intended to 
appropriate for that purpose. McIn- 
ry v. Lamkner, 81 A. 784, 108 Me. 


16. 
307. 


N.J.—Lippincott v. Davis, 28 A. 587, 


59 N.J.Law 241; Matter of Donner’s 
Ex’rs, 55 A. 1104, 65 N.J.Hq. 691. 


N.Y.—Jackson y. Wilson, 12 Johns. 
318. 


N.C.—Westfeldt v. Reynolds, 133 
S.E. 168, 191 N.C. 802; Sherrill vy. Ech- 
ard, 29 N.C. 161; McAlister v. Gil- 
more, 36 N.C. 22. 


Pa.—Zeller’s Estate, 2 Woodw. 191. 
R.I.—In re Willis’ Will, 55 A. 889, 


Ala.—Pace v. Bonner, 27 Ala. 
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which an exception is created as distinguished from 
a charge,”! but it is a question of intent to be drawn 
from the circumstances and the relations of the par- 
ties and the four corners of the will itself.?? 


[§ 1466} 6. Cumulative and Substitutional Lega- 
cies—a. In General. 
bequests to the same person, it sometimes becomes 
a question whether the legatee is entitled to both or 
to one only, that is, whether the second bequest is to 
be regarded as given in addition to the first one, in 
which case it is cumulative, or whether the seeond 
bequest is merely a repetition of, or is given as a 


Where a testator has made two 


substitute for, the first, that is, substitutional in re- 


25 R.I. 332. 


N.B.—Travers v. St. John’s Roman 
Catholic Bishop, 2 N.B.Eq. 3872. 


“And where a general disposition 
of the whole of the testator’s prop- 
erty is preceded by specific devise of 
only a small part, it is held that the 
former must be understood as im- 
pliedly subject to the latter, and the 
property conveyed by the special de- 
vise will pass thereunder rather than 
under the universal disposition.’’ 
Westfeldt v. Reynolds, 133 S.E. 168, 
LO; Ld IN. Cs, 802. 


[a] Particular provisions con- 
strued.—(1) Where the testator de- 
vised to his son the surface of his 
farm containing three hundred sev- 
enteen acres, also six acres of coal 
underlying, the farm to be located 
around the buildings so as to preserve 
them when the residue of the coal 
was mined, and he devised to his 
daughter all the coal underlying the 
three hundred seventeen acres, ex- 
cept the six reserved to his son, it 
was held to confer on the son the land 
devised, including minerals, except 
coal. Dolan v. Dolan, 73 S.E. 90, 70 
W.Va. 76, Ann. Cas. 1913D 7125." C2) 
Under a will giving the interest of 
certain money on deposit “excepting 
five per cent” which was to be used 
for perpetual care of a cemetery lot, 
it was held that the “excepting five 
per cent.” referred to the amount on 
deposit, and not that percentum of 
the income. Roberts v. Wright, 136 
A. 486, 48 R.I. 139. (3) Under a pro- 
vision giving to his wife all his per- 
sonal property, ‘“‘except notes and 
mortgages,” it was held that cer- 
tificates of deposit were not ‘‘notes.” 
Wilson v. Witt, 112 So. 225, 215 Ala. 
685, 52 A.L.R. 1095. (4) A will made 
by a widow before she had renounced 
her rights under her husband’s will 
whereby she acquired the absolute 
right to certain stocks, providing that 
she gave “all my property” to her sis- 
ter, and stating a belief that her chil- 
dren would accept such a gift as a 
“small tribute to their aunt” for the 
many acts of kindness she had shown 
them, it was held that by “all my 
property” the testatrix meant to be- 
stow only the property which she 
recognized to be her own, as distin- 
guished from that which was her 
husband’s. Boyle v. John M. Smyth 
Co., 248 Ill.App. 57. (5) Where the 
testator had purchased three parcels 
of land from Q and devised one to his 
son, and by another clause he gave 
the “balance of the lands’’ acquired 
from Q and describes only one parcel, 
and in his residuary clause gives his 
residual realty which would be noth- 
ing if the word “balance” in the de- 
vise to the daughter carried both of 
the remaining tracts, it was held that 


spect of the thing bequeathed.?* 
lowing the general rule in the construction of wills,** 
depends on the intent of the testator as gained from 
the entire will,?° and there is no need for construc- 


This question, fol- 


the third parcel did not pass to the 
daughter as being a part of the ‘“bal- 
ance.” Re Fletcher, 31 Ont.L. 633, 
6 Ont.W.N. 235, 582. 


{b] Coal under surface.—Where 
the testator gave his farm to one son 
and then provided that ‘if ever the 
mineral and coal is sold from under” 
the farm the proceeds were to go in 
a specified manner, it was held that 
the mineral rights went to those men- 
tioned. Daugherty v. Daugherty, 91 
Pa.Super. 53. 


17. Matter of Ddnner’s Ex’rs, 55 
A. 1104, 65 N.J.Eq. 691. 


18. Rickner y. Kessler, 28 N.E. 973, 
138 Ill. 636. 


19. McIntire v. Lauckner, 81 A. 
784, 108 Me. 443. 
fa] Tllustration.—Under a devise 


“reserving” a burial lot covering one 
fourth of an acre for the use of the 
testator’s family forever in common, 
the lot excepted descends to the testa- 
tor’s heirs in fee, although no words 
of inheritance were contained in the 
reservation, the “reservation” being 
construed as an exception. McIntire 
v. Lauckner, 81 A. 784, 108 Me. 443. 


20. Huard vy. Hegarty, 119 A. 609, 
122 Me. 206. 


21. Huard v. Hegarty, supra. 
22. Huard v. Hegarty, supra. 
[a] Provision held to constitute 


exception.—Under a will bequeathing 
and devising the testator’s interest 
in the assets of a partnership and the 
partnership real estate to the other 
partner on his paying seven thousand 
dollars to the testator’s wife, in an- 
nual installments of one thousand 
dollars, the provision for payment to 
the wife constituted an exception 
therefrom. Huard vy. Hegarty, 119 A. 
609, 122 Me. 206. 


23. Handley’s Hstate, 5 Lack.Jur. 
(CERIO) Bish 


24. See supra § 1118. 
25. Del.—Banning v. Latimer, 153 
AD Ag ly eel. Chive Sie 


Ill.—Kern y. Kern, 127 N.E. 396, 293 
Til, 2338. 


Ind.—Becker v. Becker, 96 Ind. 154. 


Ky.—Perkins v. Wilson, 22 S.W. 
(2d) 416, 232 Ky. 83. 
Mass.—Gould vy. Chamberlain, 68 


N.E. 39, 184 Mass. 115; Wainwright v. 
Tuckerman, 120 Mass. 232. 


N.J.—Jones v. Creveling’s Ex’rs, 19 
N.J.Law 127. 


N.Y.—Howland v. Union Theologi- 
cal Seminary, 5 N.Y. 193 [rev 5 N.Y. 
Supzr. 82]; Matter of Moore, 115 N. 
Y.S. 684, 181 App.Div. 213. 
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tion where the intent is plainly expressed,?° or where 
language is employed plainly indicating the testa- 
However, certain rules of con- 
struction, which have been declared to be positive,?* 
to determine this intent have been evolved, which 
will be treated in the following sections.?° 


[§ 1467] b. Identical Bequests in Same Instru- 
Where there are identical sums given twice in 
the same instrument to the same person, there is a 
presumption®® that the gifts are substitutional,®! un- 
less there be some evident intention that they should 
be taken cumulatively,?? and the burden is on the 
legatee to show that intention and rebut the contra- 
Some new or additional clause 
for enlarging the testator’s bounty is required be- 


tor’s intention.27 


ment. 


ry presumption.?? 


N.C.—Westfeldt v. Reynolds, 133 S. 
Be 168; 9191 | NC! 802; “Shepard “v. 
Wright, 58 N.C. 20. 


i Hdwards v. Rainier’s Ex’rs, 
17 Ohio St. 597. 
Pa.—Sponsler’s Appeal, 107 Pa. 95; 
Handley’s Hstate, 5 Lack. Jur. 33% 


Can.—Handerson vy. Fraser, [1923] 
1 Dom.L.R. 636. 


26. Prather v. Watson’s Ex’r, 220 
S.W. 532, 187 Ky. 709. 


27. Prather v. Watson’s Ex’r, su- 
pra. 
aie Wilson v. O’Leary, L.R. 7 Ch. 
[a] Exceptions to these rules of 


construction should not be made on 
slight, or refined, or otherwise than 
plain grounds. Cresswell v. Cress- 
well, L.R. 6 Eq. 69. 


29. See infra §§ 1467-1471. 


30. Thompson vy. Betts, 51 A. 564, 
74 Conn. 576, 92 Am.S.R. 235; Leigh- 
ton v. Leighton, 188 N.W. 922, 193 
Iowa 1299; Dewitt v. Yates, 10 Johns. 
(N.Y.) 156, 6 Am.D. 326. 


{a] Civil law, puts the case alto- 
gether on the point of the testator’s 
intention; but then if the legacy was 
repeated in the same instrument, it 
required the highest and strongest 
proof to accumulate it. Dewitt v. 
Yates, 10 Johns. (N.Y.) 156, 6 Am.D. 
326. 

31. Conn.—Thompson yv. Betts, 51 
A. 564, 74 Conn. 576, 92 Am.S.R. 235. 


Iowa.—Leighton v. Leighton, 188 
N.W. 922, 193 Iowa 1299. 


Mo.—Waters v. Hatch, 79 S.W. 916, 
181 Mo. 262. 


N.J.—Creveling’s Ex’rs v. Jones, 21 
N.J.Law 573; Second Nat. Bank & 
Trust Co. of Red Bank v. Borden, 167 
WIA tis YN. ItNg. 378s Rowe! Vv. 
Rowe, 167 A. 16, 113 N.J.Eq. 344; Dick- 
inson v. Overton, 41 A. 949, 57 N.J. 
Ka. 26. 


N.Y.—Dewitt v. Yates, 10 Johns. 
156, 6 Am.D. 326. See In re Moore, 
115 N.Y.S. 684, 131 App.Div. 213 (dic- 
tum). 


Ohio.—Edwards y. Rainier’s Ex’rs, 
17 Ohio St, 597. 


Pa.—In re Black’s Estate, 136 A. 
778, 288 Pa. 525; In re Kessler’s HEs- 
tate, 135 A. 618, 288 Pa. 91 [quot Cyc]; 
Swain’s Estate, 29 Pa.Dist. 361. 


, , 
Bligh N.S. 479, 4 Reprint 951; Garth 
v. Meyrick, 1 Bro.Ch. 30, 28 Reprint 
966; Early v. Benbow, 2 Coll. 342, 
33 Eng.Ch. 342, 68 Reprint 762; Man- 
ning v. Thesiger, 3 Myl.&K. 29, 10 
Eng.Ch. 29, 40 Reprint 12; Brine v. 
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ment. 


Ferrier, 7 Sim. 549, 8 Eng.Ch. 549, 58 
Reprint 948; Halford v. Wood, 4 Ves. 
Jr. 76, 31 Reprint 40. 


[a] Sinking fund.—A will direct- 
ing accumulations until the beneficia- 
ry reaches twenty-three, and then di- 
recting payment of a stated amount, 
was treated as creating a sinking 
fund for a legacy by accumulations. 
a nb Uy hay cog acs Estate, 156 A. 79, 304 

2. . 


[b] Direction to sell stock to pay 
legacies of a certain amount, which 
had been bequeathed in another pro- 
vision in the same will, is not a cu- 
mulative gift. Powell’s Estate, 22 A. 
D2 is Sinks lamion a 


[c] Option to take certain proper- 
ty.—(1) Where the testator provid- 
ed that the corpus of his estate should 
be divided into four shares, one of 
which was to go to his son, and also 
provided that his son should have 
an option to receive his share of the 
estate in stock of a certain corpora- 
tion substantially owned by the testa- 
tor, the son waS not entitled to re- 
ceive the stock in addition to his one- 
fourth share of the corpus of the es- 
tate. In re Steelman’s Will, 263 N. 
Y.S. 197, 146 Mise. 861. (2) A devise 
to the wife of one half of the testa- 
tor’s estate, providing that she should 
have the house, contents, and cer- 
tain personal property valued at a 
specific amount if she desired, did not 
entitle her to such property in addi- 
tion to one half of the estate. Per- 
kins v. Wilson, 22 S.W.(2d) 416, 232 
Ky. 83. 


[d] Rule applied.—A will giving 
the income of a trust to a grandson 
during minority and the corpus on 
majority, and later bequeathing him 
the same amount as the corpus, was 
held to carry but one bequest to the 
grandchild. In re Kessler’s Estate, 
USS VAMELS 28385 Paw Ge: 


32. Second Nat. Bank & Trust Co. 
of Red Bank v. Borden, 167 A. 224, 113 
Nid. Dds) cca | DeWLlt, a Vile ates, — LO 
Johns. (N.Y.) 156, 6 Am.D. 326; Re 
Dyke, 44 L.T.Rep.N.S. 568. 


[a] Such intent held to be shown. 
—Where the bequests were in one 
continued and entire provision, and 
where they are charged on different 
funds, payable on different events and 
contingencies, one with interest in a 
certain event, the other without in- 
terest in any event, one might be 
payable on the death of the testator, 
the other could not be payable until 
one year after his death, and where 
the legacies were nominally the same 
in amount, were of different values, 
and where the two legacies were sep- 
arated by a clause “I further order 
my executors,” ete., it has been held 
that the gifts were cumulative. 


“[§§ 1466-1468 


fore such legacies will be held eumulative.?4 A smal] 
variation in the direction as to payment,*°® or the 
fact that the latter bequest is charged on certain real- 
ty devised, while the former is not,*® are insufficient 
to alter this construction, although material differ- 
ences in conditions or contingencics may cause the 
gifts to be cumulative.** 


[§ 1468] c. Different Bequests in Same Instru- 
Where bequests or legacies given by the 
same testamentary instrument to the same person 
are not identical, the presumption is that they shall 
be considered cumulative,*® although where an in- 
tention appears from the will to have such gifts be 
substitutional, they will be so construed.?® 
that the amounts were payable at different times has 


The fact 


Jones. v. Creveling’s Ex’rs, 19 NJ. - 


Law 127. 


33. Dewitt v. Yates, 10 Johns. (N. 
Y.) 156, 6 Am.D. 326; In re Kessler’s 
Estate, 135 A. 618, 288 Pa. 91; Hooley 
v. Hatton, Dick. 461, 21 Reprint 349. 


34. Second Nat. Bank & Trust Co. 
of Red Bonk vy. Borden, 167 A. 224, 113 
N.J.Eq. , 375; Dewitt, v. Yates, 10 
Johns. (N.Y) E56) Gi-Ammul toe 

35. Dewitt v. Yates, supra. 

36. Dewitt v. Yates, supra. 

87. Thompson v. Teulon, 22 L.J. 
Chei2437 


38. La.—Succession of Manion, 79 
So. 409, 143 La. 799. 


Mass.—Proctor vy. Lacy, 
441, 263 Mass. 1. 


N.Y.—In re McDermott’s Estate, 
215, ON. Y.S:-1318,, 126) Mise. 126°) inere 
Allen’s Will, 181 N.Y.S. 398, 111 Mise. 
93 [aff 194 N.Y.S. 913]. 


Ohio.—Edwards y. Rainier’s Ex’rs, 
17 Ohio St. 597. 


peed graze te cei: Hstate, 5 Lack.Jur. 


Tenn.—Anderson v. Lucas, 204 S.W. 
989, 140 Tenn. 336. 


Eng.—Curry v. Pile, 2 Bro.Ch. 225, 
29 Reprint 126; Brennan vy. Moran, 16 
Ir.Ch. 126. 


[a] Particular provisions constru- 
ed.— (1) Where a testator, after he 
has bequeathed several special lega- 
cies of money to sundry persons nam- 
ed, provides that “I desire that the 
double houses and property on Villere 
street be sold, and I bequeath the pro- 
ceeds thereof to all the above-named 
legatees, in the proportion that the 
legacies made shall have to said gross 
proceeds,” it was held to confer on 
each of the legatees an additional be- 
quest, and not merely to provide the 
means to discharge those previously 
enumerated. Chambers v. Chambers, 
6 So. 659, 41 La.Ann. 448. (2) Where, 
prior to the making of the will, the 
testator’s son R had abandoned his 
wife H, leaving her with two infant 
children, and for more than _ nine- 
teen years thereafter it was not 
known whether he was dead or alive, 
a provision in the will giving R one 
thousand dollars if alive, if dead to 
Hy, and in the next clause E is given 
eight hundred dollars, and each of 
her children one hundred dollars, it 
was held that E was given an abso- 
lute legacy of eight hundred dollars 
in addition to the contingent legacy 
bequeathed to R. Gordon y. Smith, 
63 “A. (47937103. Mad) 315 


39. Walker v. First waa & Sav- 
ings Bank, 712) Bu (2d) 7896s Touw Aste 
(57; Prather v. Watson's HP v2 20 


160 N.E 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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been held to evidence an intention to enlarge the 
Where a specific bequest 
is made to one who is also entitled as one of a class,*! 
as of residuary legatees,*? or heirs,*? or remainder- 
men,*+ he is entitled to both legacies. 


[§ 1469] d. Identical Bequests in Different In- 
It has been held, if a testator were by 
one instrument to give a specific chattel, and were 
by another instrument to give precisely the same 
thing, that it would follow that the second must be 
a repetition,*® although where an intention is man- 


bounty of the testator.*°® 


struments. 


DW. bod, 2187. Ky: 
Boehm, 49 Md. 72. . 


40. Mudge v. Mudge, 138 A. 20, 153 
Md. 291; Handley’s Estate, 5 Lack. 
Jur Cea.) 33. 


{a]  MTllustration.—A bequest to a 
granddaughter of five thousand dol- 
lars absolutely was held additional to 
a direction for payment of fifty dol- 
lars monthly until she shall have re- 
ceived five thousand dollars. Mudge 
v. Mudge, 138 A. 20; 153 Md. 291. 


[b] Variances as to time and mode 
of payment.— Where the legacies giv- 
en by the same testamentary instru- 
ment, to the same person, differ es- 
sentially to the time and mode of 
payment and amount, they are cumu- 
lative. Cunningham v. Spickler, 4 
Gill (Md.) 280. 


{c] Wills held to show intent to 
have gifts be substitutional.— Where 
the testator gave a bequest of an 
annuity of £800 to his wife, followed 
by a bequest of an annuity of £200 to 
his daughter, both to be paid from the 
dividends of stock bequeathed, and a 
subsequent direction, in the same in- 
strument, that ‘when my wife dies, 
then I will that my daughter shall, 
out of the said dividends, have £400 
per annum,” it was held that the will 
showed an intent to have the latter 
devise substitutional for the _ first. 
Yockney v. Hansard, 3 Hare 620, 25 
Wng.Ch. 620, 67 Reprint 126. 


41. Bartlett v. Houdlette, 16 N.E. 
740, 147 Mass. 25; Abbott v. Lewis, 
88 A. 98, 77 N.H. 94; Matter of Beck- 
er, 80 N.Y.S. 1115, 39 Misc. 756, 3 
Mills Surr. 425. 


[a] Ilustration—A gift of one 
hundred dollars to each of the testa- 
tor’s nephews is not cut down by the 
fact that he had in other parts of the 
will given some of them legacies. 
Bartlett v. Houdlette, 16 N.E. 740, 147 
Mass. 25. 


42. Conn.—Weed v. Scofield, 49 A. 
22, 73 Conn. 670. 
D.C.—Sheriff v. Brown, 16 D.C. 172. 


Towa.—Van Rheenen v. Veenstra, 
47 Iowa 685. 


La.—Lafon vy. White, 8 La. 497. 


Mass.—Cushing v. Burrell, 
Mass. 21. 


N.H.—Abbott v. Lewis, 88 A. 98, 77 
N.H. 94." 

N.J.—Losey v. Westbrook, 35 N.J. 
Eq. 116; Richards v. Clark’s Ex’rs, 18 
N.J.Eq. 327 [aff 19 N.J.Eq. 574, and 
21 N.J.Eq. 361]. 


N.Y.—Arcularius v. Sweet, 25 Barb. 
403 [aff 3 Bradf.Surr. 114]; Matter of 
Van Ness, 5 Dem.Surr. 464. 


Pa.—In re Hoyt’s Estate, 84 A. 835, 
236 Pa. 433; Leidich v. Leidich, 8 
Watts & S. 363. 


vVt—Putnam v. 
Soc, 37 Vt. 271. 


But see Griffin v. Ulen, 39 N.E. 254, 
139 Ind. 565 (hotding that the giving 
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ifested in the entire testamentary instrument that 
identical bequests of personalty are to be cumulative, 
such intention will be given effect.*® 
mere fact that the amount is the same in gifts of 
money is not such an identification of the second with 


However, the 


the first as to prevent both from taking effect as 


cumulative.*7 


of a definite portion excluded the giv- 
ing of more). 


Gifts of residue to beneficiaries 
elsewhere named see infra § 1487. 


43. Stowe v. Ward, 10 N.C. 
Stickle’s Appeal, 29 Pa. 234. 


[a] “My other heirs.”—A provi- 
sion, after giving certain daughters 
certain property, that the residue 
should go to “my other heirs” shows 
an intent to exclude such designated 
daughters. Teague vy. Teague, 74 N.C. 
612. 

44. Conn.—Anthony v. Anthony, 11 
A. 45, 55 Conn. 256; Gold v. Judson, 
21 Conn. 616. 


Md.—Robinson vy. Mitchell, 
625, 99 Md. 50. 


Fi Mass.—Brooks v. Carter, 118 Mass. 
07. 

N.C.—Kincaid v. Beatty, 4 S.E. 524, 
ONE Cw ao Ge 


Pa.—In re McIntosh’s Estate, 27 A. 
1044, 1047, 1048, 158 Pa. 528; In re 
See S, Estate, 23 A. 599, 147 Pa. 


604; 


57 A. 


45. Swain’s Estate, 29 Pa.Dist. 
361; Suisse v. Lowther, 2 Hare 424, 
24 HEng.Ch. 424, 67 Reprint 175. 


46. Sponsler’s Appeal, 107 Pa. 95. 


47. Suisse v. Lowther, 2 Hare 424, 
24 Eng.Ch. 424, 67 Reprint 175. 


48. Hollister v. Shaw, 46 Conn. 
248; Dewitt v. Yates, 10 Johns. (N.Y.) 
156, 6 Am.D. 326. 


49. Wilson v. O’Leary, L.R. 7 Ch. 
448; Suisse v. Lowther, 2 Hare 424, 
24-EKing.Ch. 424, 67 Reprint 175. 


50. Hartwell v. Martin, 63 A. 754, 
71 N.J.Eq. 157; Dewitt v. Yates, 10 
Johns. p1CNeYe) its 6, 8-69 Am Do 3265 
Suisse v. Lowther, 2 Hare 424, 24 
Eng.Ch. 424, 67 Reprint 175. But see 
Equitable Trust Co. v. Banning, 149 
A..432, “T Del-Ch,. 95 -{(holding<there 
to be no such presumption in the 
strict sense of the word, but recogniz- 
ing a “method” in which the court is 
accustomed to deal with this state 
of facts whereby an inference of cum- 
ulation is drawn). 


{a] Prima facie—If a legacy of 
the same amount to the same person 
be repeated in two separate testa- 
mentary instruments, prima facie the 
legatee is entitled to hold both leg- 


acies. Cresswell v. Cresswell, L.R. 6 
Ka. 69. 
{[b] Stranger in blood to testator. 


—Regardless to what the rule might 
be if the beneficiary receiving two be- 
quests from the testator were the tes- 
tator’s legitimate child, where the 
beneficiary is a stranger to the blood 
of the testator, the presumption is 
that successive gifts in different in- 
struments are cumulative, as the gift 
proceeds from the mere bounty of the 
testator and there is no reason for 
eutting off anything which has in 
terms heen given. Suisse v. Lowther, 
2 Hare 424, 24 Eng.Ch. 424, 67 Reprint 


Indeed, where identical sums are giv- 
en to the same person in different instruments, as by : 
will in one case and by codicil in the other,**® or in 
separate codicils, 
gifts are cumulative,°? and although this presump- 
tion is rebuttable,®? the burden of contesting that 


*9 the presumption®® is that such 


175. 


51. TIowa.—In re Davies’ Will, 185 
N.W. 578, 192 Iowa 723. 


Mass.—Gould v. Chamberlain, 68 
N.E. 39, 184 Mass. 115. 


N.J.—Hartwell v. Martin, 63 A. 754, 
71 N.J.2q. 157; Dickinson v. Overton, 
41 A. 949, 57 N.J.Eq. 26. 


N.Y.—Southgate v. Continental 
Trust Co., 77 N.Y.S. 687 [aff 68 N.E. 
1124, 176 N.Y. 588 (mod 73 N.Y.S. 718, 
36 Misc. 415)]; Dewitt v. Yates, 10 
Johns. 156, 6 Am.D. 326. 


Pa.—Swain’s Wstate, 29 ° Pa.Dist. 
361; Ashmead’s Estate, 29 Pa.Dist. 
128; Brisben’s Appeal, 1 Lanc.Bar, 


Oct. 9, 1869. 
Eng.—Wilson v. O’Leary, L.R. 7 Ch. 


448; Cresswell v. Cresswell, L.R. 6 
Eq. 69; Townshend v. Mostyn, 26 
Beav. 72, 53 Reprint 823; Forbes v. 


Lawrence, 1 Coll. 495, 28 Eng.Ch. 495, 
63 Reprint 515; Roch v. Callen, 6 Hare 
531, 31 Eneg.Ch. 531, 67 Reprint 1274; 
Lee v. Pain, 4 Hare 201, 20 Eng.Ch. 
201, 67 Reprint 619; Suisse v. Low- 
ther, 2 Hare 424, 24 Eng.Ch. 424, 67 
Reprint 175; Benyon v. Benyon, 17 
Ves.Jr. 34, 34 Reprint 14. 


4 Wis. 254, 65 
3809 (recognizing rule). 


See In re Fisher, 
Am.D. 


[a] In Louisiana, under Civ. Code 
1710, providing that “if it cannot be 
ascertained whether a greater or less 
quantity has been bequeathed, it must 
be decided for the least,” it has been 
held, where there are two legacies of 
the same amount to the same person, 
in. different instruments, in the ab- 
sence of the intention of the testator 
appearing, that the legatee takes but 
one legacy. Robouam’s Heirs y. Ro- 
bouam’s Ex’r, 12 La. 73. 


[b] Trust deed.—Where the testa- 
tor by a trust deed has given a cer- 
tain annuity for life, and in his will 
gives the same person an annuity of 
the same amount for ten years, the, 
two annuities are cumulative. Re 
Carss, 16 Ont.W.N. 156. 


[ec] Legacies held to be cumula-. 
tive—(1) Where the legacies differ 
in amount, are given in different in- 
struments, the first directly, the sec- 
ond indirectly through the interven- 
tion of a trustee, the first on one 
event is increased two-fold and abso- 
lute, the other for life only, and in one 
the remainder is contingent, while in 
the other it goes to the heirs at law, 
the gifts are cumulative. Utley v. 
Titcomb, 63 N.H. 129. (2) “This is a 
codicil; I give these legacies in ad- 
dition to what I have in most instanc- 
es given to the same persons by other 
codicils and bequests.” Suisse v. 
Lowther, 2 Hare 424, 24 Eng.Ch. 424, 
67 Reprint 175. 


52, Banning v. Latimer, 153 A. 542, 
17 Del.Ch. 387. See Equitable Trust 
Co. v. Banning, 149 A. 432, 17 Del.Ch. 
95 (holding the inference of cumu- 
lation to be a yielding one where the 
intention of the testator requires it). 
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presumption is c2st on the person claiming them to 
be substituaenal.°? Where an intention appears 
from the wilf to have such gifts be substitutional, ef- 
fect will be given that intention.>4 Where, if, in 
addition to the amounts being the same, the testator 
connects a motive with both, and the express mo- 
tive is also the same, the double coincidence implies 
that a substitutional gift and not an accumulation 
was intended.®®> But no such presumption exists if 
the sums are the same and the motive different.°°® 
Differences between the two gifts, whether they be in 
the character in which they are given,®’ in the mode 
of enjoyment,°® or in the extent of the interest,°® 
have been held to strengthen the presumption in fa- 
vor of accumulation. 


Declarations of the testator that he intended gifts 
in separate testamentary instruments to be substitu- 
tionary have been held admiss?ble.°° 


What constitutes separate instruments. If two 
instruments have been probated as one will, a court 


Hartwell v. Martin, 63 A. 754, 
71 =N.J.Eq. 157; Dewitt v. Yates, 10 


53. 


WILLS 


dollars, it was held, in view of the 
circumstances of the case, that the 
legacy in the will was substitutional. 


> Se 
[§§ 1469-1470 


of construction is bound to regard them as one for 
the purpose of applying these rules,®! while if pro- 
bate is granted as of a will and codicil, this is con- 
clusive of the fact of their being distinet instru- 
ments, although written on the same paper.®? 


Rights under statutory representation. Where a 
codicil expressly republishes the will and gives the 
issue of a deceased beneficiary the same interest they 
otherwise would have taken under statutes of rep- 
resentation, they have been held entitled only to the 
extent of the interest conferred by the codicil and 
not to both such interests and interests by represen- 
tation.®% 


[§ 1470] e. Different Bequests in Different In- 
struments.°4 In the absence of an intention to the 
contrary appearing from the context of the will,*® 
where legacies of different amounts are given in dif- 
ferent instruments, there is a presumption that they 
are cumulative.*® The fact that a codicil gives per- 
sonalty of the same probable value as pecuniary leg- 


testator’s son certain real property 
“in lieu of’? a residuary devise in the 
original will, was held to affect the 


Johns, (N.Y.) 156, 6 Am.D. 326; Hoo- 
as vy. Hatton, Dick. 461, 21 Reprint 
349. 


54. Del.—Banning v. Latimer, 153 
A. 542, 17 Del.Ch. 387; Equitable 
Trust Co. v. Banning, 149 A. 4382, 17 
Del.Ch. 95. 


Iowa.—Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299. 


Mass.—-Gould v. Chamberlain, 68 N. 
E. 39, 184 Mass. 115. 


Mich.—Sondheim y. Fechenbach, 
100 N.W. 586, 137 Mich, 384. 


N.H.—Rice v. Boston Port, etc., Aid 
SOC OO Ne 191s Harteve Chesley, 
IL} ON Rls es SHG 


N.Y.—Matter of Moore, 115 N.Y.S. 
684, 131 App.Div. 213. 


Eng.—In re Michell, [1929] 1 Ch. 
552; Campbell v. Radnor, 1 Bro.Ch. 
271, 28 Reprint 1123; Benyon vy. Ben- 
yon, 17 Ves.Jr. 34, 34 Reprint 14. 


[a] Mistake.—Where the _ testa- 
trix, before signing the wil], had 
crossed out a bequest of one hundred 
thousand dollars and written in the 
margin that the legacy was to be fifty 
thousand, and where, in her codicil, 
to make clear her intent to give the 
legatee only fifty thousand dollars, 
she states that she had corrected a 
legacy to this legatee on the margin 
of her will and reduced the amount 
from two hundred and fifty thousand 
to fifty thousand dollars, the mere 
fact that she mistakenly thought she 
had reduced a two hundred and fifty 
thousand dollar legacy instead of a 
one hundred thousand dollar legacy 
did not make the gifts in the codicil 
and will cumulative. Banning v. Lat- 
imer, 153 A. 542, 17 Del.Ch. 387; Equi- 
table Trust Co. vy. Banning, 149 A. 
432, 17 Del.Ch. 95. 


[b] Insufficiency of personalty to 
pay all legacies if the gifts were not 
substitutional has been considered 
along with other matters to show an 
intent on the part of the testator to 
have the gifts be substitutional. 
Sondheim v. Fechenbach, 100 N.W. 
586, 137 Mich. 384. 


[ec] rust bond.—Where the testa- 
tor, before his death, made a trust 
bond whereby his wife was to receive 
six thousand dollars at his death, and 
in his will gave his wife six thousand 


Graves v. Mitchell, 63 N.W. 271, 90 
Wis. 306. 


55. Sawrey v. Rumney, 5 De G.& 
Sm. 698, 64 Reprint 1305; Suisse v. 
Lowther, 2 Hare 424, 24 Eng.Ch. 424, 
67 Reprint, 175; “Elurst ov. Beach, 5 
Madd. 351, 56 Reprint 929; Benyon v. 
Benyon, 17 Ves.Jr. 34, 34 Reprint 14. 


[a] “Servant.”—In a bequest by 
the will of an annuity to a “servant” 
E H, and a bequest in the codicil to 
the “servant” E H, the wora “serv- 
ant” does not express the motive, be- 
ing descriptive only. Roch v. Callen, 
6 Hare 531, 31 Eng.Ch. 531, 67 Reprint 
1274. 

56. Hurst v. Beach, 5 Madd. 351, 
56 Reprint 929; Lord v. Sutcliffe, 2 
re 273, 2 Eng.Ch, 273, 57 Reprint 


57. Suisse v. Lowther, 2 Hare 424, 
24 Eng.Ch. 424, 67 Reprint 175. 


58. Suisse v. Lowther, supra. 

59. Suisse v. Lowther, supra. 
ed Hubbard v. Alexander, 3 Ch.D. 

61. Hemming v. Clutterbuck, 1 


Bligh N.S. 479, 4 Reprint 951; Brine 
v. Ferrier, 7 Sim. 549, 8 Eng.Ch. 549, 
58 Reprint 948. 


62. Baillie v. Butterfield, 1 Cox Ch. 
392, 29 Reprint 1217. 


63. In re Tyson’s Estate, 47 Pa.Su- 
per. 208, 9113; 


64. What constitutes different in- 
struments see supra § 1469. 


65. Wainwright v. Tuckerman, 120 
Mass. 232; Bradhurst v. Field, 13 N. 
Y.S. 60, 59 Hun 621; Burhans v. Has- 
well, 43 Barb. (N.Y.) 424; Martin v. 
Drinkwater, 2 Beav. 215, 17 Eng.Ch. 
215, 48 Reprint 1162; Russell v. Dick- 
son, 4 HliCas. 29050: Reprint 4:75 
[aff 1 C.&L. 284, 2 Dri&War. 133) 4 
Ir‘Eq. 339]; Atty.-Gen. v. George, 7 
Jur, 141 [rev 8 Sim. 138, 8 Eng.Ch. 
138, 59 Reprint 55]; Henderson vy. 
Fraser, (Can.) [1923] 1 Dom.L.R. 636. 


[a] “In lieu thereof.”—(1) The 
expression “in lieu thereof’? may or 
may not mean total substitution ac- 
cording to the circumstances and the 
other language employed. Joiner v. 
Joiner,.78 So. 369, 117 Miss. 507. (2) 
Accordingly, a codicil devising to the 


real property only, and not personal 
property under the residuary clause. 
Joiner v. Joiner, supra. 


[b] Provision by wife for an idi- 
otic child was construed as an auxil- 
iary provision and not a substitution- 
al provision in place of that made by 
the husband for the same child. Hoff- 
mae Cromwell, 6 Gill & J. (Md.) 


[c] Contrary intent held to appear. 
—wWhere there are bequests to certain 
of the testator’s nieces in both will 
and codicil, and if they were held to 
be cumulative the result would be 
that all the other pecuniary legacies. 
would be cut down fifteen per cent, 
while if they are substitutional there 
would be no such abatement, and 
where the codicil stated “I hereby 
ratify and confirm the said will in 
every respect save insofar as any 
part is inconsistent with the codicil,” 
it was held that the testator, by the 
words ‘inconsistent with the codi- 
cil,” must have intended not to con- 
firm the legacies to the nieces in the 
will, and by an evenly divided court it 
was held that the gifts were substi- 
tutional. Henderson v. Fraser, (Can.) 
[1923] 1 Dom.L.R. 6386. 


66. Cal.—dZeile’s Estate, 15 P. 455, 
74 Cal. 125. 


Conn.—Blakeslee y. Pardee, 56 A. 
5038, 76 Conn. 263: 


Mass.—Westgate v. Farris, 76 N.E. 
223, 189 Mass. 587, 11 Prob.Rep.Ann. 
235. See Wainwright v. Tuckerman, 
120 Mass. 232 (dictum). 


N.J.—Dickinson vy. Overton, 41 A. 
949, 57 N.J.Eq. 26; Coane vy. Harned, 
26 A. 810, 51 N.J.Eq. 554. 


N.C.—Westfeldt v. Reynolds, 133 S. 
E. 168, 191 N.C. 802 [cit Cyc]. . 


Va.—Noel’s Adm’r v. Noel’s Adm’r, 
9 S.E. 584, 86 Va. 109. 


Eng.—Wilson v. O’Leary, L.R. 7 Ch. 
448; Brennan v. Moran, 16 Ir.Ch. 126; 
Suisse v. Lowther, 2 Hare 424, 24 Eng. 
Ch. 424, 67 Reprint 175; Wray v. 
Field, 6 Madd. 300, 56 Reprint 1105; 
Guy v. Sharp, 1 Myl.&K. 589, 7 Eng. 
Ch. 589, 39 Reprint 804; Mackenzie v. 
Mackenzie, 2 Russ. 262, 3 Hng.Ch. 262, 
38 Reprint 334; Gordon v. Hoffman, 
7 Sim. 29, 8 Hng.Ch. 29, 58 Reprint 
748; Watson v. Reed, 5 Sim. 431, 9 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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acies given in the will to the same beneficiaries has 
been held not to affect the right of the beneficiaries 


to take both gifts.*7 


[§ 1471] f. Liability to Incidents and Conditions 
of Original Legacy. A substituted legacy is prima 
facie payable out of the same funds, and is subject 
to the same incidents and conditions, as is the orig- 
inal legacy,°* and the same rule applies to a legacy 
in terms additional to one already made.®® 
rule, however, does not apply where one of the gifts 
is direct, and the other in trust,*° or where there 
has been a change of beneficiaries in the two lega- 


cies.714 


Eng.Ch. 431, 58 Reprint 398. 


Ont.—Baby v. Miller, 1 Grant Err.& 
App. 218. 


[a] In absence of intrinsic evi- 
dence in the will or codicil of the 
testator’s intention that a substitu- 
tion shall take place, a legacy given 
by a codicil will not be regarded as a 
substitute for the one given in the 
will. Manifold’s Appeal, 19 A. 42, 126 
Pa. 508. See In re Aldridge, 9 Alta.L. 
422 (no presumption that gift is sub- 
stitutional where greater in amount). 


67. In re Harrison’s Estate, 46 A. 
SGM ban + 16. 


68. Del.—Equitable Trust Co. v. 
Banning, 149 A. 432, 17 Del.Ch. 95. 


, Hawaii.—Matter of Wilder, 9 Ha- 
waii 492. 

Md.—Hammond v. 
Bland 306. 


Mass.—O’Brien v. Lewis, 
750, 208 Mass. 515. 


N.Y.—Howland v. Union Theologi- 
eal Seminary, 5 N.Y.Super. 82 [rev 
on other grounds 5 N.Y. 193]. 


Pa.—iIn re Croxton’s Estate, 137 A. 
608, 289 Pa. 438; Mengel’s Appeal, 61 
Pa. 248; Wetter’s Appeal, 12 A. 260, 9 


88 


Hammond, 2 


94 N.E. 


Pa.Cas. 276; Roat’s Estate, 30 Pa.Su- 
per. 521 [aff 14 Pa.Dist. 767]; Crox- 
ton’s Estate, 8 Pa.Dist.&Co. 263; Hol- 


lowbush’s Estate, 6 Lanc.L.Rev. 109. 


S.C.—Bowers v. Newman, 27 S.C.L. 
472. 


Tenn.—Vancil v. Evans, 4 Coldw. 
0. 


Vt.—-Lyman v. Turner’s Ex’r, 20 A. 
596, 62 Vt. 465. 


Wis.—Zentner v. 
162, 90 Wis. 236. 


Eng.—Dunean v. Duncan, 27 Beav. 
292, 54 Reprint 154; Bristow v. Bris- 
tow, 5 Beav. 289, 49 Reprint 589; 
Shaftesbury v. Marlborough, 7 Sim. 
237, 8 Eng.Ch. 237, 58 Reprint 827. 
See In re Joseph, [1908] 2 Ch. 507 
(dictum). 


Ont.—Re Hunter, 24 Ont.L. 5, 18 
Ont.W.R. 299, 2 Ont.W.N. 540, 19 Ont. 
W.R. 338, 2 Ont.W.N. 1166. 

69. Mass.—Pike v. Walley, 15 Gray 
345; Tilden v. Tilden, 13 Gray 108. 


N.C.—Long v. Wright, 47 N.C. 140. 


Schinz, 63 N.W. 


Pa.—Croxton’s Estate, 8 Pa.Dist.& 
Co. 263. 

Tenn.—Vancil v. Evans, 4 Coldw. 
340. 


Vt.—Thompson’s Adm’r v. Church- 
iH’s Estate, 14 A. 699, 60 Vt. 371; 
Barnes vy. Hanks’ Adm’r, 55 Vt. 317. 

Va.—Moorman vy. Crockett, 17 S.E. 
875, 90 Va. 185. 

[a] EBealty.—While it has been in- 
timated that a legacy given as a sub- 
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[§ 1472] 7. Residuary Clause*7*—a. In General. 
A residuary clause, which has been defined to be 


the clause in a will by which that part of the prop- 


This 


no part of it may pass as intestate property.*° 
testator exhausts his estate in a legal manner, al- 


erty is disposed of which remains after satisfying be- 
quests and devises,7* is just as much a part of the 
will in which it appears, and its disposition of the 
property to which it applies is just as effective, as 
any other provision or disposition in the testament.‘* 
Its purpose and function is to make a complete tes- 
tamentary disposition of the testator’s estate so that 


75 


If the 


though he mentions another to take a residue, the 


stitute for a devise of real estate may 
not be subject to the incidents of the 
original gift, it is so liable when such 
appears to be the intention of the 


testator. Condict’s Ex’rs v. King, 13 
Ned Pda 
70. Butler County Nat. Bank v. 


MacMullen, 141 A. 484, 292 Pa, 556. 
71. In re Joseph, [1908] 2 Ch. 507. 


{a] Illustration.—Where the tes- 
tator by his will bequeathed to the 
plaintiff, his grandchild, a legacy of 
£1,000, absolutely, and the will con- 
tained a declaration that if any child 
or grandchild of his, or issue of such 
grandchild, should marry a person not 
professing the Jewish faith, such 
child, grandchild, or other issue 
should, for the purposes of his will, 
be deemed to have died in his lifetime 
under twenty-one and unmarried, and 
where by a codicil the testator re- 
voked the legacy of £1,000 and gave 
in lieu thereof a sum of £1,500 to be 
held in trust for plaintiff for life, 
with remainder to her children and 
issue, and plaintiff after the testa- 
tor’s death married a Christian, it was 
held, on the construction of the will 
and codicil, that the substituted leg- 
acy bequeathed by the codicil was not 
subject to the conditions attaching 
to the legacy bequeathed by the will, 
and that plaintiff had not forfeited 
her interest therein by reason of her 
marriage. In re Joseph, [1908] 2 Ch. 
507. 


72. Cross references: 
Gift of residue as vested see supra § 
1699. 


bes beneficiaries see supra § 
194. 


Residuary legatee as entitled to be ad- 
ministrator with will annexed see 
ia 3 and Administrators § 

760. 


Shares of residue to particular bene- 
ficiaries see supra §§ 1309, 1310. 


Universal legacy see infra § 2092. 


73. Bouvier L.D. [quot Jewett v. 
Jewett, 21 Ohio Cir.Ct. 278, 280, -12 
Ohio Cir.Dec. 131]. 


[a] Other definitions —(1) “One 
which, together with the other clauses 
of the will, completely exhausts the 
estate,—disposes of all the property 
of the estate.” Morgan v. Huggins, 
48 F.°3, 5. (2) “A gift of all that is 
left after the gifts specified or des- 
ignated have been paid or satisfied.’’ 
Magoon v. Kapiolani Estate, Ltd., 22 
Hawaii 510,.515.. () “A gift of: all 
that is left after the gifts specified 
or designated have been paid or satis- 
fied.”” In re Wood’s Estate, 13 Pa. 
Dist. 195 [quot In re Vanuxem’s Es- 
tate, 61 A. 876, 878, 212 Pa. 315, 1 L.R. 
A.N.S. 400]. 


[b] “Residuary legacy.”—(1) A 
“residuary legacy’ is a bequest by 
will of all the testator’s personal es- 


*By CAROLAN J. WALSH (8§ 1472-1487). 


tate not otherwise effectively dispos- 
ed of by that document. Stubbs v. 
Abel, 233 BP. 852, 236 P. 505, 11400r-. 
610. (2) Such a legacy is peculiar 
by reason of the fact that the amount 
payable to the legatee thereunder is 
of a fluctuating nature and may 
chance to be large or small in com- 
parison with specific legacies created 
by the same will dependent upon the 
the size of the fund from which they 
are made payable at the time of the 
testator’s death. In re Hawgood’s Es- 
tate; L59 UN AW. LL 31 sibs DboDseeaGoD 
Under a will directing the sale of per- 
sonal property, giving certain demon- 
strative legacies out of the proceeds, 
and the remainder to be divided equal- 
ly between the testator’s four sis- 
ters, they took a residuary legacy 
within a statute defining a residuary 
legacy to be one embracing only that 
which remains after all bequests are 


discharged. In re Hawgood’s Estate, 
supra. : 
[c] “Gift of residue” is a gift of 


a portion of the general estate, Aas 
distinct from that bestowed by the 
nonresiduary provisions of the will, as 
this latter is from the residue itself. 
In re Talbot’s Will, 212 N.Y:S. 506, 
215 App.Div. 724, 126 Misc. 80. 


Cross references: 

‘Clause 11) C:Jzprs30) 

General and _ particular residuary 
clauses distinguished see infra § 
1474. ; 

“Legacy” distinguished from “resi- 
due” see infra § 2081. 


“Residuary” 54 C.J. p 715. 
“Residue” 54 C.J. p 715. 


74 In re Butler’s Estate, 225 P. 
629, 129 Wash. 638 (holding that a 
will disposing of the testator’s sepa- 
rate property, consisting of securi- 
ties, giving his surviving spouse in- 
come from a certain designated 
amount for life or until her remar- 
riage, and specifically bequeathing the 
principal to his children by a former 
marriage, and giving the residue to 
such children, there being no children 
by the last marriage, disposed of the 
entire estate within L. (1917) p 671 § 
104, providing that a widow’s home- 
stead shall not be taken from the 
separate property of deceased which 
is “otherwise disposed of,” since a 
disposition by a residuary clause is 
as effective a disposition as any other 
testamentary gift). 


75. Hawaii—Magoon v. Kapiolani 
Estate, Ltd., 22 Hawaii 510. 


Iowa.—Nichols v. Swickard, 234 N. 
W. 846, 211 Iowa 957. 


Mass.—Casey v. Genter, 176 N.E. 
782, 276 Mass. 165. : 


N.Y.—Anthony y. Van Valkenburgh, 
139 N.Y.S. 599, 154 App.Div. 380; In 
re Vanderbilt’s Estate, 236 N.Y.S. 316, 
154 Misc. 574 [aff 243 N.Y.S. 165, 22 
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latter gift fails in the face of the fact that no resi- 


due exists.7® 


Intention of testator. Following 
that the intention of the testator is 
ling in the construction of a will,*’ the determina- 
tion as to whether or not the residuum of the testa- 
tor’s estate is disposed of by his will must depend 
on his intention as disclosed by his will™® as read 
in the light of the facts and circumstances surround- 
ing him when he made it;7® thus, where a will con- 
tains no residuary clause and it appears that the tes- 
tator did not intend to dispose of the residue of his 
estate, the court will not supply such intention.*®? 
A residuary clause in a will must be interpreted in 


App.Div. 574]. 


N.C.—Reid v. Neal, 
182 N.C. 192. 


Pa.—In re Wood's Estate, 57 A. 
1103, 209 Pa. 16; In re Collins, 26 Pa. 
Dist. 384; Stout’s Estate, 16 Pa.Dist. 
74; Wood’s Bst., 13 Pa.Dist. 195. 


S.C.—McDonald v. Fagan, 111 S.E. 
793, 111 S.C. 510. 


108 S.E. 769, 


fa] “A general residuary clause 
- » » is created to catch what drops 
and to pass title to what is not other- 


-wise disposed of, and it is only under 
the most exceptional circumstances 
“when the contrary intent is manifest 
that it does not perform its function.” 
Anthony v. Van Valkenburgh, 139 N.Y. 
S. 599, 601, 154 App.Div. 380 


{b] Function of a general residu- 
ary clause is to embrace everything 
not otherwise effectually. given, in- 
cluding lapsed legacies and devises. 
Magoon v. Kapiolani Estate, Ltd., 22 
Hawaii 510. 


[ec] Disposition must be absolute. 
—A true “residuary bequest” requires 
that the residue of an estate be be- 
queathed to a person absolutely; 
hence, a gift of the residue to trustees 
with directions to them to pay from 
such residue its income annually is 
not a residuary bequest. In re Har- 
tung’s Hstate, 155 P. 353, 39 Nev. 200. 


Clause construed to avoid partial 
intestacy see infra § 1474. 


Residuary clause as carrying lapsed 
legacies or devises see infra §§ 2310-— 
2319. 


76. Dealy v. Keatts, 128 So. 268, 
157 Miss. 412. 
[a] Reasoning.—‘If, perchance, it 


happens that the entire estate is ex- 
hausted by the first takers, the lan- 
guage of the . [residuary clause] 
is not changed by construction, but 
simply fails because there is no prop- 
erty upon which it can rest,’ and the 
court is not authorized to rewrite the 
will for the testator. Dealy v. Keatts, 
128 So. 268, 157 Miss. 412, 419. 


77. See supra § 1118. 


78. In re Bartholomew’s Will, 143 
N.Y.S. 695, 82 Mise. 1, 11 Mills Surr. 
7; Jones v. Brown, 144 S.E. 620, 151 
Va. 622; Barker v, Haner, 161 S.H. 
34, 111 W.Va. 237. 


79. Dunham v. Randall, 151 A. 193, 
Sms Laos 


Consideration of surrounding facts 
and circumstances generally seé su- 
pra § 1120. 


80. In re Bradley’s Estate, 260 P. 
575, 86 Cal.App. 173; Carnahan v. Free- 
man, 108 N.E. 955, 183 Ind. 271; Jones 
v. Brown, 144 S.E. 620, 151 Va. 622. 


fa] Provisions held not to be 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WILLS 


the basic rule 
always control- 


residuary.—(1) In general. Barber’s 
Ex’rs v. Baldwin’s Ex’r, 128 S.W. 1092, 
138 Ky. 710; Jones v. Brown, 144 S.E. 
620, 151 Va. 622. (2) A will dispos- 
ing of a “full one-third” of the estate 
and “remaining full two-thirds of my 
entire estate,” containing no residuary 
clause, did not show an intention to 
provide for distribution of the resi- 
duum of the estate, In re Bradley’s 
HEstate, 260 P. 575, 86 Cal.App. 173. 
(3) An express devise of all the real 
estate of the testator to his grand- 
children after the death of life ten- 
ants is not a devise to the grandchil- 
dren as residuary legatees. Blakeney 
v. Du Bose, 52 So. 746, 167 Ala. 627. 
(4) A will stating that relatives other 
than those mentioned should not share 
in the estate did not make the testa- 
trix’ sister named in the will a residu- 
ary legatee. In re Fritze’s Estate, 
259 P. 992, 85 Cal.App. 500. 


Construction against partial in- 
testacy see infra § 1474. 


81. In re Scheiner’s Will, (lowa) 
247 N.W. 532; Grace v. Reed, 108 So. 
799, 143 Miss. 427, 47 A.L.R. 516; In re 
Holmes’ Hstate, 40 S.W.(2d) 616, 328 
Mo. 143. 


[a] For example, where a will stat- 
ed the testator’s erroneous belief that 
he had given to his wife property in 
a living trust absolutely on his death, 
such trust property passed as intes- 
tate property, not under a residuary 
clause. In re Eustis’ Will, 250 N-Y.S. 
511, 140 Mise. 344. 


g2. Linney v. Cleveland Trust Co., 
165 N.E. 101, 30 Ohio App. 345. 


83. Linney v. Cleveland Trust Co., 
supra. 


84. Colo.—In re Kavanagh’s Es- 
tate, 254 P. 161, 81 Colo. 152. 


Del.—Small v. Adams, 154 A. 478, 
17 Del.Ch. 316. 


Hawaii.—Magoon y. Kapiolani Es- 
tate, Ltd., 22 Hawaii 510. 


Ill. Chicago Title & Trust Co. v. 
City of Waukegan, 165 N.E. 348, 333 
Ill. 577; Dunn /v.i Kearney, 123 N:E. 
105, 288 Ill. 49. 


Ind.—Barker v. Petersburg, 82 N.E. 
996, 41 Ind.App. 447. 


Mass.—Casey v. Genter, 176 N.E. 
782, 276 Mass, 165. 


Mich.—In re Rycraft’s Estate, 224 
N.W. 221, 260 Mich. 40. 


N.Y.—Morton v. Woodbury, 47 N.E. 
283, 153 N.Y. 248; Delehanty v. St. 
Vincent’s Orphan Asylum, 8 N.Y.S. 
797, 56 Hun 55, 58 [aff 31 N.E. 629, 134 
N.Y. 612]; In re Winburn’s Estate, 
252 N.Y.S. 664, 141 Misc. 445; In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Mise. 245 [mod on other ground 254 
N.Y.S. 1011, 234 App.Div. 891]; In re 
Weiner’s Will, 2438 N.Y.S. 136, 137 


+ 


[§§ 1472-1473 


the light of the obvious intention of the testator,’! 
and courts of equity cannot permit the disposition of 
the residue to defeat the testator’s intention*? or so 
as to, in effect, perpetrate a fraud.** 


[§ 1473] b. Form and Mode of Expression. 
particular mode of expression 1s necessary to con- 
stitute a residuary clause** so long as the testator’s 
intention is plainly indicated.*® 
vision so operating is not called the residuary clause 
is immaterial,’* and, while the words “rest, residue 
and remainder,” or some of them, are commonly used 
in the clause,®* such terms are not required.*® 
that is necessary is an adequate designation of what 
has not otherwise been disposed of.8° 


No 


The fact that a pro- 


All 


However, the 


Mise. 46; In re Arnolt’s Estate, 217 
N.Y.S. 323, 127 Mise: 579: 


N.C.—Stevenson v. Wachovia Bank 
&j Trust. Co.; 161 \S:E. :728, 202) Wee 
92; Faison v. Middleton, 88 S.E. 141, 
171°N.€. 170, Ann.Cas.1917H 72: 


Pa.—iIn re Mifflin’s Estate, 49 Pa. 
Super. 605. 


R.I.—Stoughton v. Liscomb, 98 A. 
183, 39° RI. 489. 


85. In re Reycraft’s Estate, 244 N. 
W. 221, 260 Mich. 40; In re Winburn’s 
Estate, 252 N.Y.S. 664, 141 Misc. 445; 
In re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Mise. 245 [mod on other grounds 
254 N.Y.S. 1011, 234 App.Div. 891]. 


[a] Intention governs.—Whether a 
clause is residuary is not dependent 
upon any particular form of expres- 
sion, but upon the testator’s inten- 
tion. Stevenson v. Wachovia Bank & 
Trust Co., 161 S.B. 728, 202 N.C. 92: 


[b] Courts must give effect to gen- 
eral import of the language of the 
residuary clause, although the clause 
is inartificially drawn. In re Win- 
burn’s Wstate, 252 N.Y.S. 664, 141 
Misc, 445. 


86. In re Tompkins’ Estate, 49 N. 
E. 135, 154 N.Y. 634, 3 Prob.Rep.Ann. 
357; Morton v. Woodbury, 47 N.E. 
283, L533 Nays 248: 


87. Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288; Endress v. Willey, 106 N. 
VS. 126, 122) App Div. 15:0: siete 
N.E. 1112, 197 N.Y. 541]; Sherman v. 
monet. 40 A. 11, 20 R.I. 446, 40 L.R. 

ES OGLis 


88. Md—Ex p. Artz, 9 Md. 65. 

N.Y.—Morton vy. Woodbury, 47 N. 
M.S 283,83 Nove 24st 

Pa.—Mifflin’s Est., 49 Pa.Super. 605. 

Va.—vVirginia Prison Assoc. v. Rus- 


sells Adm’rs, 49 S.B. 966, 103 Va. 563, 
10 Prob.Rep.Ann. 162. 


Wis.—Cheney y. Plumb, 48 N.W. 
668, 79 Wis. 602. 


Eng.—Matter of Jupp, [1891] P. 300. 
89. Ala.—Jordan v. Ringstaff, 105 
So. 641, 213 Alay 512. 


Colo.—In re Kavanagh’s Estate, 254 
Pier sdiucolos Loa 


Ill.— Mills v. Newberry, 1 N.E. 156, 
LV2 THe 123, 54) Amu 23. 


Ind.—Knouse v. Dronberger, (App. 
180 N.B. 28. cer ee 


Me.—Merrill vy. Winchester, 113 A. 
261, 129 Me. 201; Mace v. Mace, 49 A. 
1038, 95 Me. 283. 


Mass.—Casey v. Genter, 176 N.E. 
728, 276 Mass. 165. 


Mich.—In re Reycraft’s Estate, 244 
N.W. 221, 260 Mich. 40; Aveling v. 
Northwestern Masonic Aid Assoc., 


— 


~§§ 1473-1474] 


devise of the whole of an estate is not considered to 


be a residuary devise.?° 
Position of clause. 


sition.95 


40 N.W. 28, 72 Mich. 7, 1 L.R.A. 528. 


ee ce ee v. Hawkins, 59 Miss. 


N.Y.—In re Tompkins’ Estate, 49 N. 
EH. 135,154 N.Y. 634, 3 Prob.Rep.Ann. 
357; Morton v. Woodbury, 47 N.E. 
283, 153 N.Y. 243; Smith v. Bartlett, 
81 N.Y.S. 231, 79 App.Div. 174 [rev 
on other grounds 73 N.E. 63, 180 N.Y. 
360]; Riker v. Cromwell, 7 N.Y.St. 
316, 43: Hun 641 [aff 20 N.E. 602, 113 
ENG elas aye 


N.C.—Faison v. Middleton, 88 S.F. 
141, 171 N.C.°170; Ann.Cas.1917H .72; 
Pigford v. Grady, 67 S.E. 506, 152 N. 
CwAli9sy) Buntine v.. Harris; 162 4N:G. 
11; Harrell v. Hoskins, 19 N.C. 479. 


Pa.—Sweitzer’s Estate, 9 Pa.Co. 49 
Taff 21 A. 885. 142 Pa. 541]; 
Estate, 30 Pittsb.Leg.J.N.S. 64. 


R.I.—Lyon v. Brown University, 38 
A..1000, 20 R.I. 337. 


Tenn.—Alexander vy. Miller’s Heirs, 
7 Heisk. 65. 


‘Tex.—McNeill vy. Masterson, 15 S.W. 
673, 79 Tex. 670. 


Va.—Arvin vy. Smith’s Ex’rs, 128 S. 
HW. 252, 142 Va. 680. 


Wis.—Cheney vy. Plumb, 
668, 79 Wis. 602. 


Eng.—In re Isaac, [1905] 1 Ch. 427; 
Re Johnson, 92 L.T.Rep.N.S. 357. 


N.S.—Re Watt, 29 N.S. 100. 
Ont.—Scott v. Scott, 18 Grant Ch. 


48 N.W. 


66 


[a] Expressions held to evidence 
residuary character of clause.—(1) 
“All not before specified in this.”’ Wy- 
man v. Woodbury, 33 N.Y.S. 217, 86 
Hun 277 [aff 47 N.E. 283, 
243). (2) “Bal.” Jordan v. Ringstaff, 
105 So. 641, 213 Ala. 512. (3) ‘Bal- 
ance.” Kounse y. Dronberger, (Ind. 
App.) 180 N.E. 28; Arvin vy. Smith’s 
BEx’rs, 128 S.E. 252,142 Va. 680. (4) 
“Balance of my estate.” Holy Cross 
Roman Catholic German Church_v. 
Wachter, 42 Barb. (N.Y.) 43, 50 [cit 
Delehanty v. St. Vincent’s Orphan 
Asylum, 56 Hun 55, 58, 8 N.Y.S. 797]; 
Grimes v. Smith, 8 S.W. 33, 70 Tex. 
217, 220 [cit Delehanty v. St. Vincent’s 
Orphan Asylum, supra]. (5) Certain 
beneficiaries “‘can do as they like with 
my other belongings.” Miller v. Boyd, 
8 Pa.Dist.&Co. 52. (6) “Entire bal- 
ance of my estate.” In re Taylor’s 
Estate, 86 A. 708, 289 Pa. 153. (7) 
“My books and furniture and all other 
things.” In re Cadge, L.R. 1 P.&D. 
543 [cit Delehanty v. St. Vincent’s Or- 
phan Asylum, 8 N.Y.S. 797, 56 Hun 
55]. (8) “Rest.” Casey v. Genter, 
176 N.B. 782, 276 Mass. 165. (9) “Rest 
and residue.” Retzinger v. Retzinger, 
239 Il].App. 127 [rev on other grounds 
162) N.E. 155, 331 Ill. 102]. (10) The 
words of an illiterate testatrix, writ- 
ing her own will, “When I have done 
with my property, I want John R. 


Although the residuary clause 
usually appears as the last of the disposing provi- 
sions of a will,®! it is not necessary that it be so 
placed,®? and its presence elsewhere does not lessen 
its force and effect®* or affect the validity of the in- 
strument®* since the clause is in legal contempla- 
tion the last in the will regardless of its actual po- 
It has been held that, where the clause is 
not the last of the disposing provisions, a particular 
bequest following it may reasonably be read as an 
exception out of the property comprising it.9§ 
position of the clause at any place other than the end 


Jacoby’s, 


153 N.Y.! 
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will bear on the question of whether or not it was in- 


tended to be a residuary clause.®* 


(1) In General. 


The 


Cheney and his wife to pay all my 
debts and collect my dues, and dispose 
of my things as they think best.” 
end v. Plumb, 48 N.W. 668, 79 Wis. 


[b] Disposition by another clause. 
—Where a will contained no residuary 
clause, but was so framed that one 
item was made to perform somewhat 
the function of such a clause, at least 
to act as the conduit through which 
or to legatees named in which all his 
property was to pass except in the 
case of special gifts, there is no un- 
disposed residuum to eall for a con- 
struction as to whom it should belong. 
Merrill v. Winchester, 113 A. 261, 129 
Me. 203. 


90. Jewett v. Jewett, 21 Ohio Cir. 
Ct. 278; 12 Ohio Cir.Dec. 131. But see 
Adams’ Estate, 11 Pa.Dist.&Co. 644 
(holding that in a gift of the testa- 
tor’s whole estate to named persons 
without other gifts, the “residue” is 
the whole estate after the payment of 
debts and expenses). 


fa] Reason for rule.—‘It might 
very well be that a residuary devise 
disposed of nearly the whole estate, 
but it would still be a residuary de- 
vise, because it would be the balance 
of the whole after certain devises had 
been carved out of it;’ however, a 
devise of the whole estate cannot be 
construed as being a residuary devise 
under a statute using such technical 
term, although it might virtually 
amount to the same thing. Jewett v. 
Jewett, 21 Ohio Cir.Ct. 278, 281, 12 
Ohio Cir.Dec. 131. 


91. Morton v. Woodbury, 47 N.E. 
283, 453 N.Y. 248; Hacker v. Hacker, 
138 N.Y.S. 194, 153 App.Div. 270 [rev 
133 N.Y.S. 266, 75 Misc. 380]; Faison 
v. Middleton, 88 S.E. 141, 171 N.C. 170, 
Ann.Cas.1917E 72; Virginia Prison 
Assoc. v. Russell’s Adm’rs, 49 S.E. 966, 
103 Va. 563, 10 Prob.Rep.Ann. 162. 


g2. Ala.—Ralls v. Johnson, 75 So. 
926, 200 Ala. 178 [cit Cyc]; Pearce v. 
Pearce, 74 So. 952, 199 Ala. 49. 


Del.—Small y. Adams, 154 A. 473, 
17 Del.Ch. 316. 


Hawaii.—Magoon vy. Kapiolani Es- 
tate, Ltd., 22 Hawaii 510. 


Iowa.—In re Richter’s Estate, 234 
N.W. 285, 212 Iowa 38 [cit Cyc]. 


Mich.—In re Reycraft’s Estate, 244 
N.W. 221, 260 Mich. 40. 


N.Y.—Morton y. Woodbury, 47 N.E. 
283, 153 N.Y. 243; Hacker v. Hacker, 
138 N.Y.S. 194, 153 App.Div. 270 [rev 
133 N.Y.S. 266, 75 Misc. 380]; Endress 
V. Willey, 106: NeY.S. 726, 122) App: 
Di vay 10), Paffs 91°aN. Bh?) E97 NG. 
541]; In re Snowden’s Estate, 252 N. 
Y.S. 485, 140 Misc. 870 [mod on other 
grounds 257 N.Y.S. 389, 235 App.Div. 
862]; In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 140 Misc. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App.Div. 


‘ 


[§ 1474] c. Residue as General or Particular?*— 


Since no rule of law prevents the 


testator from limiting the operation of his residuary 
clause if he so desires,®® where it is manifest, from 
the expressed words of the will, that the residuary 
clause is particular rather than general, and is thus 
confined to the residue of a particular fund or de- 
seription of property, or to some certain residuum, 
or to only a portion of the general residue, the lega- 
tees will be restricted to what is thus particclarly 
given,! and the testator will be considered to have 
died intestate as to the undisposed portion of his 


891]. 


N.C.—Faison v. Middleton, 88 S.E. 
141, 171 N.C. 170, Ann.Cas.1917E 72. 


Pa.—In re Reimer’s Estate, 28 A. 
186, 159 Pa. 212; Atkinson’s Est., 26 
Pa.Dist. 175; Marriner’s Hstate, 16 
Pa.Dist. 7, 33 Pa.Co. 424; Dickson’s: 
Est., 7 Pa.Dist. 699, 22 Pa.Co. 152. 


R.I.—Sherman v. Baker, 40 A. 11, 
20 B.I. 446, 40 L.R.A. 717. 


Va.—Virginia Prison Assoc. v. Rus- 
sell’s Adm’rs, 49 S.E. 966, 103 Va. 
563, 10 Prob.Rep.Ann. 162. 


Wis.—Cheney v. Plumb, 48 N.W. 
668, 79 Wis. 602. 


[a] Clauses held residuary despite 
position.—(1) At the beginning of the 
will. In re Marriner’s Estate, 16 Pa. 
Dist. 7, 338 Pa.Co. 424.. (2) In the first 
clause. In re Reycraft’s Estate, 244 
N.W. (221, 260 Mich. 40. (3) As the 
second clause. Sherman -v. Baker, 
40,,A. 11, 20; RT. 446.) 40) RAL PL 
(4) As the second sentence of the first 
clause. In re Reimer’s Hstate, 28 <A. 
186, 159 Pa. 212. (5) In the middle of 
the will, In re Dickenson’s Estate, 7 
Pa.Dist: 699,-22' Pa.Coy 152.9 76)? Ine a 
provision creating a trust. HWndress 
v. Willey, 106 N.Y.S. 726, 112 App.Div. 
110 [aff 91. N.B..1112, 197 NEY. 541]. 


93. Small v. Adams, 154 A. 473, 17 
Del.Ch. 316; In re Richter’s Will, 234 
N.W. 285, 212 Iowa 38; In re Rey- 


craft’s Hstate, 244 N.W. 221, 260 Mich. 
40; Morton v. Woodbury, 47 N.E. 283, 
153 N.Y. 243; Endress v. Willey, 106 
N.Y.S. 726, 122 App.Div. 110 [aff 91 
N.E. 1112, 197 N.Y. 541]; In re Snow- 
den’s Estate, 252 N.Y.S. 485, 140 Mise 
870 [mod on other grounds 257 N.Y.S. 
389, 235 App.Div. 862]. 


94. Marriner’s Hst., 16 Pa.Dist. 7, 
$3 Pa.Co. 424. ; 


95. Ralls v. Johnson, 75 So. 926, 
200 Ala. 178 [cit Cyc]; In re Rich- 
ter’s Will, 234 N.W. 285, 212 Iowa 38 
[eit.Cye]. 

$6. Hacker v. Hacker, 138. N-Y.S. 
194, 153 App.Div. 270 [rev 133 N.Y.S. 
266, 75 Mise. 380]. 


97. In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 140 Misc. 245 [mod on other 
Tee 254 N.Y.S. 1011, 234 App.Div. 


$3. Particular or specific lesacies 
generally see infra §§ 2095-2121. 


99.- Lamb v. Forsyth, 30 N.E. 133, 
131 N.Y. 277; In re Hustis’ Will, 250 
N.Y.S. 511, 140 Misc. 344. 


1. Conn.—Raughtigan v. Norwich 
eS & Brass Co., 85 A. 517, 86 Conn. 
iL 


Iowa.—Nichols v. Swickard, 234 N. 
W. 846, 211 Iowa 957; Paup v. Syl- 
vester, 22 Iowa 371. 

Ky.—Durham’s Adm’r v. Clay, 134 
S.W. 153, 142 Ky. 96; Waters v. Nea- 
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estate.2, However, where the instrument clearly evi- 
dences an intent to dispose of the whole estate, a 
construction favoring this end will be accorded the 
Indeed, it is a general rule always to con- 


clause.* 


fus, 125 S.W. 167, 1836 Ky. 756; Hick- 


man v. Holliday, 6 T.B.Mon. 482. 


a.—Succession of. Sanders, 131 So. 
674, 171 La. 569; Succession of Mc- 
Burney, 111 So. 86, 162 La. 758; Bobb’s 
Succession, 5 So. 757, 41 La.Ann. 247. 


Me.—Young y. Quimby, 56 A. 656, 
OSmAves 67, 


Mass.—Foster v, Smith, 31 N.E. 
291, 156 Mass. 379; Johnson v. Goss, 
128 Mass. 433; Bullard vy. Goffe, 20 
Pick. *252. j 


Mich.—Lee vy. 
104, 239 Mich. 2 


Miss.—Gilmer v. Gilmer, 117 So. 
830, 151 Miss. 33; Luckey v. Dykes, 10 
Miss. 60. 


N.J.—Birdsall v. Applegate, 20 N. 
J.Law 244; Tyndale v. McLaughlin, 
95 A. 117, 84 N.J.Eq. 652; Woodruff v. 
White, 79 A. 304, 78 N.J.Eq. 410 [aff 
SiopAc tig 4, 179" IN. Nanda. eco sn re 
Alabone’s Estate, 72 A. 427, 75 N.J.Eq. 
527; Beatty’s Ex’r v. Lalor, 15 N.J. 
Eq. 108. 


N.Y.—Leggett v. Stevens, 77 N.E. 
874, 185 N.Y. 70; Lamb vy. Forsyth, 30 
N.E. 133, 131 N.Y. 277; Floyd v. Carow, 
88 N.Y. 560 [aff 9 Daly 535]; Kerr v. 
Dougherty, 79 N.Y. 327 [aff 17 Hun 
341 (mod 59 How.Pr. 44)]; Vernon 
Vv. Vernon, 53\-N.Y. 351; In) re Hunt's 
Willer SiO ueN. Vase woos) etl OUmVEISC.nuzios 
In re Deming’s Will, 174 N.Y.S. 172, 
106 Misc. 133; In re Kozlay, 171 N.Y. 
S. 669, 104 Mise. 120; Mills v. Thomp- 
kins, 95 N.Y:S. 962, 47 Misc. 455 [rev 
on the facts 97 N.Y.S. 9, 110 App.Div. 
212]; Dowd’s Will, 8 Abb.N.Cas. 118, 
58 How.Fs. 107. 


N.c.—Faison v. Middleton, 88 S.E. 
141, 171 N.C. 170, Ann.Cas.1917E 72. 


Ohio.—Oglesbee v. Miller, 145 N.E. 
846, 111 Ohio St. 426; Davis v. Davis, 
57 N.E. 317, 62 Ohio St. 411, 78 Am. 
SURE TCD: 


Pa.—In re Plumly’s Estate, 104 A. 
670, 261 Pa. 432; In re Swan’s Estate, 
86 A. 275, 288 Pa. 480; In re Kimmel’s 
Estate, 75 A. 23, 226 Pa. 47; Sweit- 
zer’s Estate, 21 A. 885, 142 Pa. 541, 
547; Wunder’s Est., 13 Pa.Dist. 197; 
McMonagile’s Est., 13 Pa.Dist. 62; 
Lippincott’s Estate, 4 Pa.Dist. 251, 36 
Wkly.N.C. 333. 


R.I.—Stoughton v. Liscomb, 98 A. 
183, 39 R.I. 489. 


S.C.—Smith v. Heyward, 105 S.E. 
275, 115 S.C. 145; Haynesworth v. 
Cox, 5 S.C.Eq. 117. 


Tex.—Lenz v. Sens, 66 S.W. 110, 27 
Tex.Civ.App. 442. 


Va.—Blankenbaker vy. Harly, 112 S. 
EB. 599, 132 Va. 408; Musgrave v. 
Pope’s Ex’rs, 45 S.H. 809, 102 Va. 129. 


Wash.—McCullough vy. Lauman, 80 
P. 441, 38 Wash. 227. 


Wis.—Wolf v. Schaeffner, 8 N.W. 8, 
| Sil Wis.) 53: 


Eng.—In re Whitrod, [1926] Ch. 
118 Jull; v.. Jacobs,.3 Ch. DY 703") Page 
v. Young, L.R. 19 Eq. 501; Wilde v. 
Holtzmeyer, 5 Ves.Jr. 811, 31 Reprint 
oa (alt 

[a] His actual intent must be fol- 
lowed here as elsewhere if it can be 
ascertained from the language of the 
will. In re Eustis’ Will, 250 N.Y.S. 
511, 140 Misc. 344. 


{b] Presumption against intestacy 


Gaylord, 214 N.W. 
74. 
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will not prevail where the language of 
the residuary clause construed with 
the language of the rest of the will is 
insufficient to carry the whole estate. 
In re May’s Estate, 160 N.W. 790, 135 
Minn. 299. 


fe] General words of residuary 
clause may be limited in application, 
if necessary to give effect to all parts 
of the will. Snow v. Ferril, 8 S.W. 
(2d) 1008, 320 Mo. 548. 


[d] Difference between a general 
or true reSiduary clause and a par- 
ticular residuary clause lies in the 
fact that the former makes a com- 
plete and not merely a partial dis- 
position of all of the property of the 
testator. Jones v. Gane, 91 N.E. 129, 
205 Mass. 37. 


[e] Nature of particular residue. 
—Where definite portions of a definite 
fund are given to various persons and 
then the residue of the fund is given 
to some one else, the residue is as 
much a definite fund as any other part 
of the whole fund so given, and is 
not residue in the ordinary meaning 
of the term. Sykes v. Van Bibber, 41 
A. 117, 88 Md. 98; Blankenbaker v. 
Harly, (103° SB, 599, 132. Va. 408; 
Bjorkman v. Kimberley, 57 L.J.Ch. 
743; Page v. Leapingwell, 18 Yes.Jr. 
463, 34 Reprint 392. 


[f] Where dominating whole will 
is the intention of the testatrix to 
deal impartially with her two chil- 
dren, and she divided her land, it 
being the bulk of her estate, between 
them but after executing the instru- 
ment she disposed of the land and 
died in possession of its proceeds, 
such proceeds, constituting in sub- 
stance the whole of her estate, do not 
pass to one of the children under a 
residuary clause as intended by her 
to apply to personalty. In re May’s 
Estate, 160 N.W. 790, 135 Minn. 299. 


[g] Inconsiderable omitted items 
passed.——Where the testator, after 
having specified in detail the property 
which his widow should have, and 
having failed specifically to devise 
the remainder of one half of his real- 
ty bequeathed to his wife for life in 
the event that she should not remarry 
or abandon the property, declared that 
the proceeds of all the property sold 
by the executor and also “any prop- 
erty or money not mentioned herein” 
should be equally divided between his 
wife and daughter B, the language 
quoted referred only to inconsiderable 
items of property which the testator 
had failed to mention and which were 
of doubtful existence, and was not 
effective as a residuary clause to pass 
such undisposed of remainder. Wal- 
ters v. Neafus, 125 S.W. 167, 186 Ky. 
756. 


[h] “Residue of each share.’’—In 
a will giving to each son one half 
of his Share in certain ways and leav- 
ing the residue of each share in trust, 
“residue” was held to mean the other 
half of the share, the portion left 
after the distribution of the half 
previously provided for. In re Baed- 
ér, 42 A. 1102, 190 Pa. 606,611, 


2. Lee v. Gaylord, 214 N.W. 104, 
239 Mich. 274; Kempson v. Hoskins, 
102° AL/678; "88 NJ Bid. Loe atk 104 Ay 
86, 89 N.J.Eq. 205]; Tyndale v. Mc- 
Laughlin, 95 A. 117, 84 N.J.Eq. 652; 
In re Swan’s Estate, 86 A. 275, 238 Pa. 
430. 


——. 


[§ 1474 


strue a residuary clause so as to prevent an intes- 
tacy as regards any part of the testator’s estate, un- 
less there is an apparent intention to the contrary.‘ 
Consequently, where the will contains a general re- 


sf 


[a] Half of residue undisposed of. 
—Where a residuary clause in express 
terms disposed of only half of the 
residue of the estate, the other half 
was intestate property although the 
omission was a mistake of the 
scrivener. - Lee v. Gaylord, 214 N.W. 
104, 239 Mich. 274. 


[b] EIntestacy as surplus 
residue.—Under a _ will specifying 
that when all devisees and legatees 
were fully paid the residue should be 
divided among certain nephews and 
nieces, stipulating the amount each 
was to receive, but providing further 
that in case there were not enough 
assets to pay these bequests payment 
should be pro rata, where there was 
a vast excess, instead of the deficien- 
cy feared by the testator, over the 
amounts bequeathed, the nephews and 
nieces mentioned in the residuary 
provision did not take the whole of 
the residuary estate since, from the 
whole will, it was apparent that the 
testator had no such intention, and 
failing to provide for this portion of 
the residue it goes to the heirs as 
Intestate property. In re Seay’s Hs- 
tate, 181 P. 58, 180 Cal. 304. 


Absence of residuary clause as 
effecting intestacy see supra § 1147. 


Construction as to intestacy gen- 
6rally see supra §§ 1147, 1148. 


3. Gunn v. Yancey, 83 S.W.(2d) 
1029, 225 Mo.App. 1231; In re Seif’s 
Will, 209 N.Y.S. 341, 212 App.Div. 558; 
In re Close, 26 Pa.Dist. 280; Crock’s 
Hst., 19 Pa.Dist. 255; Walsh v. Flem- 
ing, 10 Ont.L. 226, 5 Ont.W.R. 693. 


[a] "Intent to avoid partial in- 
testacy held manifest in instrument. 
—Gunn v. Yancey, 33 S.W.(2d) 1029, 
225 Mo.App. 1231; In re Seif’s Will, 


to 


209 N.Y.S. 341,. 212° App.Div.” 558: 
In re Close, 26 Pa.Dist. 280; In re 
Crock’s Hstate, 19 Pa.Dist.’ 255; 


Walsh v. Fleming, 
Ont.W.R. 693. 


[b] Mingling together of real and 
personal property in a_residuary 
clause is an indication that the testa- 
tor intended that his residuary lega- 
tee should take what was left after 
specific legacies and bequests had 
been paid. Egan v. Siegel, 233 N.W. 
569, 203 Wis. 119. 


[ec] Residuary provision not con- 
ditional.— Under a will giving the tes- 
tator’s personal property and income 
from the rent of a ranch for three 
years to his wife if she survived him, 
otherwise all the testator’s property 
to be distributed as provided in the 
next section, which section gave all 
of the rest and residue of the estate 
to the children, the distribution of the 
residue was clearly not conditional 
on the testator’s surviving his wife, 
but was an absolute gift, and the pro- 
vision containing the condition was 
intended only to avoid intestacy as to 
the property previously given to the 
wife by providing that it fall into the 
residue. In re Robertson’s Estate, 
193 P. 769, 184 Cal. 305. 


4. U.S.—Given v. Hilton, 95 U.S. 
591, 24 L.Ed. 458; Smith v. Sweetser, 
19 F.(2d) 974. 


Colo.—In re Kavanagh’s Mstate, 
254 PB. 161, 81, Colo. 152. 


Conn.—Weed v. Scofield, 49 A. 22, 
73 (Conn. 67.0: 


10 Ont.L. 226, 5 


— 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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siduary clause, in order to exelude a particular prop- 
erty belonging to the testator, and not otherwise 
disposed of, a plain and unequivoeal intention on the 
part of the testator to exclude that property from 


the operation of the clause must 


Del.—Johnson v. Johnson, 149 A. 


306, 17 Del.Ch. 425. 


D.C.—Brown v. Wells, 45 App.D.C. 
428; Young v. Norris Peters Co., 27 
App.D.C. 140. 


Hawaii. Magoon v. Kapiolani Es- 
tate, Ltd., 22 Hawaii 510. 


Ill.— Levings v. Wood, 170 N.E. 767, 
339 Ill. 11 [rev in-part 253 Ill.App. 
46]; Wingard v. Harrison, 169 N.E. 
Zo2, sot JA, 387; Chicago. Title’ & 
Trust Co. v. City of Waukegan, 165 
INGE 3483 1333), Di 5 Tse Craw Vv.) Craw, 
71 N.E. 450, 210 Ill. 246. 


Ind.—Coquillard v. Coquillard, 113 
N.E. 474, 62 Ind.App. 426; Barker v. 
pee Owe. 82 N.E. 996, 41 Ind.App. 


Ky.—Noel v. Jones, 216 S.W. 98, 
185 Ky. 835; Buckley v. Hogan, 134 
S.W. 1139, 142 Ky. 706. 


Md.—Davis v. Hilliard, 99 A. 420, 
129 Md. 348; Holmes v. Mackenzie, 
84 A. 340,118 Md. 210; Fisher v. Wag- 
ner, 71 A. 999, 109 Md. 243, 21 L.R.A. 
NS 2, 


Mass.—Pickering v. Young, 184 N. 
BE. 727; Hammond v. Hammond, 125 
N.E. 686, 234 Mass. 554; Miller v. 
Idaho Industrial Institute, 110 N.E. 
274, 222 Mass. 188. 


Mich.--In re Spier’s Estate, 195 N. 
W. 430, 224 Mich. 658. 


Miss.—Christman v. McGee, 67 So. 
49, 901, 108 Miss. 550; Luckey v. 
Dykes, 10 Miss. 60. 


Mo.—Carr v. Dings, 58 Mo. 400. 


N.H.—Rollins v. Haven, 45 A. 141, 
69 N.H. 415. 


N.J.—Danker v. Cooper, 168 A. 640, 
114 N.J.Eq. 283; Second Nat. Bank 
& Trust Co. of Red Bank y. Borden, 
167 A. 224, 113 N.J.Eq. 378. 


N.Y.—Hadcox v. Cody, 108 N.E. 84, 
213 N.Y. 570; Meeks v. Meeks, 55 N. 
E. 278, 161 N.Y. 66; Matter of Tomp- 
kins, 49 N.E. 135, 154 N.Y. 634 [mo- 
tion den 49 N.E. 941, 155 N.Y. 663]; 
Matter of Miner, 40 N.E. 788, 146 N.Y. 
121; Matter of Reynolds, 26 N.E. 954, 
124 N.Y. 388; Cruikshank v. Home 
for Friendless, 21 N.E. 64, 113 N.Y. 
337, 4 L.R.A. 140; Prowitt v. Rodman, 
87 N.Y. 42, 4 Transcr.A. 412; Benedict 
v. Levi, 163 N.Y.S. 846, 177 App.Div. 
385; Hacker _y. Hacker, 138 N.Y.S. 
194, 153 App.Div. 270 [rev 133 N.Y.S. 
194, 75 Mise. 380]; Smith v. Dugan, 
130 N:Y.S. 649, 145 App.Div. 877; In 
re Hayes’ Hstate, 263 N.Y.S. 730, 146 
Misc. 660; In re Eustis’ Will, 250 N.Y. 
S. 511, 140 Mise. 344; In re Tiffany’s 
Walliee24e INGYL SS 255,79 137 *Mise: "6275 
In re Storey’s Will, 236 N.Y.S. 518, 
134 Mise. 791; In re Vanderbilt’s Hs- 
tate, 236 N.Y.S. 316, 134 Misc. 574 [aff 
BASIN.Y.S. 16d) e272 App.Div..ov 415 "in 
re Briggs’ Will, 228 N.Y.S. 652, 131 
Misc. 720; In re Banker’s Will, 222 
Navas, oll 129 Mise, (ils Inne -Ar- 
nolt’s Estate, 217 N.Y.S. 323, 127 Misc. 
579; In re Hunt’s Will, 189 N.Y.S. 55, 
116 Mise. 23 [rev on other grounds 
202 N.Y.S. 224, 207 App.Div..127 (aff 
143 N.E. 764, 237 N.Y. 613).]; In.re 
Foley, 172 N.Y.S. 601, 104 Misc. 503; 
In re Daly’s Will, 154 N.Y.S. 895, 90 
Misc. 545, 14 Mills Surr. 374 [aff sub 
nom. In re Coughlin, 157 N.Y.S. 630, 
171 App.Div. 662, 17 Mills Surr. 62 
(aff 116 N.B. 1041, 220 N.Y. 681)]; 
In re Jones, 148 N.Y.S. 352, 86 Misc. 
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be manifested.® 


154, 12 Mills Surr. 243; In re Morris- 
sey s Will, 131 N.Y.S. 986, 72 Mise. 
578, 8 Mills Surr. 210; Matter of How- 
land, 110 N.Y.S. 759, 58 Mise. 124; 
Kemp v. Kemp, 72 N.Y.S. 617, 36 Misc. 
79; Hosea v. Skinner, 67 N.Y.S. 527, 
32 Mise. 653; Gallavan v. Gallavan, 
64 N.Y.S. 329, 31, Misc. 284 [aff 68 
N.Y.S. 30, 57 App.Div. 320]; Lamb 
v. Lamb, 14 N.Y.S. 206. 


N.C.—Mangum y. Durham Loan & 
Prust Cos 142 S.E. 714, 195° N:Cr 469; 
Gordon v. Ehringhaus, 129 S.E. 187, 
190 N.C. 147; McIver v. McKinney, 
114 S.E. 899, 184 N.C. 393; Faison v. 
Middleton, 88 S.B. 141, 171 N.C. 170, 
Ann.Cas.1917E 72. 


Ohio.—Foye v. Foye, 172 N.E. 386, 
35 Ohio App. 283; Strock v. Strock, 
6 Ohio App. 275; Newton y. McKins- 
tive ae Ohiom CirW@NiS awe no. 


Pa.—In re Fuller, 74 A. 628, 225 Pa. 
626; Klein’s Estate, 9 Pa.Dist.&Co. 
20; Miller v. Boyd, 8 Pa.Dist.&Co. 52; 
Woods’ Estate, 13 Pa.Dist. 195; Corr’s 
Estate, 26 Pa.Co. 244. 


R.I.—Oulton v. Kidder, 128 A. 674. 


S.C.—McDonald v. Fagan, 111 S.E. 
(OD DEES Ory 5 We) 


Va.—Blankenbaker vy. Early, 112 S. 
BE. 599, 132 Va. 408; Virginia Prison 
Assoc. v. Russell’s Adm’rs, 49 S.E. 
966, 103 Va. 563, 10 Prob.Rep.Ann. 
1625. Smith. v.. Smith, 17 .Gratt. (58 
Va.) 268. 


W.Va.—Wildell Lumber 
Turk, 838 S.E. 83, 75 W.Va. 26. 


Ont.—Re Fletcher, 31 Ont.L. 633, 
6 Ont.W.N. 235, 582; Sisters of St: 
Joseph v. Walsh, 15 Ont.W.N. 12. 


fa] Presumption against intestacy 
is particularly strong where the sub- 
ject of the gift is the residuary es- 


Cos Vv: 


tate. Mangum vy. Durham Loan & 
Trusty Gor Loge (Slee ULlgeek oo Nees 
469. 

[b] Intention to exclude any in- 


terest of decedent must appear from 
other parts of the will to overcome 
the presumption that every interest is 
included. In re Tiffany’s Will, 244 
N.Y.S. 255, 1387 Misc. 627. 


[c] Residue created held to be 
general or true residue and not par- 
ticular.—In re Friedrichs’ Estate, 290 
FP... 54, 107 Cal.App. 142; Phelps _v. 
Robbins, 40 Conn. 250; Covert v. Se- 
bern, 35 N.W. 636, 73 Iowa 564; Mey- 
erovitz v. Jacobovitz, 160 N.E. 331, 
263 Mass. 47: Lowe v. Burr, 158 N.E. 


659, 261 Mass. 205; Hammond v. 
Hammond, 125 N.E. 686, 234 Mass. 
554; Miller v. Idaho Industrial In- 


stitute, 110 N.E. 274, 222 Mass. 188; 
Browne v. Cogswell, 5 Allen (Mass.) 
556; Rollins v. Haven, 45 A. 141, 69 
N.H. 415; Morton v. Woodbury, 47 
Nes 2835 153. N-Y.- 24356. Lamb) v.- 
Forsythe, 30 N.E. 133,°131 N.Y. 227; 
Williams v. Petit, 122 N.Y.S. 746, 138 
App.Div. 394; Wyman v. Woodbury, 
33 N.Y.S. 217, 86 Hun 277 [aff 47 N.E. 
283, 153 N.Y. 243]; In re Hayes’ Hs- 
tate, 263 N.Y.S. 730, 146 Misc. 660; 
Waterman v. New York Life Insur- 
ance & Trust Co., 195 N.Y.S. 881, 119 
Misc. 65 [aff 197 N.Y.S. 438]; Pigford 
v. Grady, 67 S.E. 506, 152 N.C. 179; 
Heberton’s Estate, 3 Phila. (Pa.) 436; 
Dunham v. Randall, 151 A. 193, 51 R.I. 
55; Smith v. Heyward, 105 S.E. 275, 
115 S.C. 145; Kirkland v. Moseley, 96 
S.E. 608, 109 S.C. 477; Breithaupt v. 
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Likewise, it has frequently been held that in the con- 
struction of an ambiguous residuary clause the courts 
will lean toward a broad rather than a narrow con- 
struction® in order to prevent a partial intestacy.’ 
However, in some jurisdictions it is the rule that, 


Seabrook’s 
201; 


Bauskett, 18 S.C.Hq. 465; 
Hx’rs v. Seabrook, 16 S.C.Kq. 
Court v. Buckland, 1 Ch.D. 605. 


5. Iowa.—In re Dodge’s Hstate, 
223 N.W. 106, 207 Iowa 374. 


Md.—Holmes v. Mackenzie, 
340, 118 Md. 210. 


N.Y.—Morton v. Woodbury, 47 N.E. 
283, 153 N.Y. 248; Williams v. Petit, 
122, IN YS. 746, 2138) App Diva a 3943 
Meyer v. Cahan, 4 N.Y.St. 612, 42 Hun 
659 [mod on other grounds 18 N.E. 
852, 111 N.Y. 270]; In re Vanderbilt’s 
Estate, 236 N.Y.S. 316, 154 Misc. 574 
[aff 243 N.Y.S. 165,22 App.Div. 574]; 
In re Tiffany’s Will, 244 N.Y.S. 255, 
137 Misc. 627; In re Hunt’s Will, 189 
N.Y.S. 55, 116 Misc. 23 [rev on other 
grounds, 202 N.Y.S. 224, 207 App.Div. 
127 Cafl 14387 NUE. 164,.237ON. Ye 63) ais 
In re Jones, 148 N.Y.S. 352, 86 Misc. 
154, 12 Mills Surr. 243; Matter of Mc- 
Cormick, 94 N.Y.S. 1071, 46 Misc. 386, 
16 N.Y.Ann.Cas. 401, 4 Mills Surr. 
507. 


Va.—Virginia Prison Assoc. v. Rus- 
sell’s Adm’r, 49 S.E.' 966, 103 Va. 563, 
10 Prob.Rep.Ann. 162. 


Eng.—In re Bagot, 
348. 


Ont.—Re Conger, 19 Ont.l. 
Ont.W.N. 57. 


6& Ark.—Galloway v. Darby, 151 S. 
a 1014, 105 Ark. 568, 44 L.R.A.N.S. 


Ind.—Barker v. Petersburg, 82:N.E. 
996, 41 Ind.App. 447. 


Ky.—Noel v. Jones, 216 S.W. 98, 185 
Key ASo be 


Mo.—St. Louis Union Trust Co. v. 
Little, 10 S.W.(2d) 47, 320 Mo. 1058; 
Carr v. Dings, 58 Mo. 400. 


N.Y.—Morton v. Woodbury, 47 N.E. 
283, 153 N.Y. 243; Lamb v. Lamb, 30 
N.BH. 133, 131 N.Y. 227; In re Reynolds, 
26 N.B. 954, 124 N.Y. 388; Williams 
v. Petit, 122 N.Y.S. 746, 138 App.Div. 
394; In re Miner’s Will, 25 N.Y.S. 537, 
72 Hun 568 [aff 40 N.E. 788, 146 N.Y.° 
121]; In re Mahlstedt’s Will, 250 N.Y. 
S. 628, 140 Mise. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]; In re Vanderbilt’s Estate, 
236 N.Y.S. 316,134 Misc. 574 [aff 243 
N.Y.S. 165, 229 App.Div. 574]; In re 
Jones, 148 N.Y.S. 352, 86 Mise. 154, 12 
Mills Surr. 243. 


N.C.—Mangum v. Durham Loan & 
Trust Co., 142 S.B. 711,195 N.C. 469. 
Gordon v. Ehringhaus, 129 S.E. 187, 
190 N.C. 147; Faison v. Middleton, 88 
See 141, 171 N.C. 170, Ann.Cas.1917E 


ait re Fuller, 74 A. 623, 225 Pa. 


[a] Liberal interpretation of rule. 
—The rule stated in the above text, 
being one of property, should in a 
proper case be given a liberal rather 
than a restricted interpretation. In 
re Jones, 148 N.Y.S. 352, 86 Misc. 154, 
12 Mills Surr. 243. 


[b] In case of doubt the residuary 
gift should be held general rather 
than particular. Carr v. Dings, 58 
Mo. 400; Morton v. Woodbury, 47 N.B. 
283,153 IN-Y. 243. 


7. Galloway v. Darby, 151 S.w. 
1014, 105 Ark. 568, 44 L.R.A.N.S. 782; 
Noel v. Jones, 216 S.W. 98, 185 Ky. 


84. A. 
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where the residuary clause is ambiguous, admitting 
of a limited application or one more general, it must 
be accorded the construction most favorable to the 
The fact that a widow, by electing not 
to take under the will, rejects a provision giving her 
property not otherwise disposed of, will not affect 
the construction of another residuary disposition not 
dependent on her action, even though a partial in- 


heir at law.® 


testacy might thereby be avoided.® 


[§ 1475] (2) Restriction by 
Words.!° 


A general residuary clause followed by an 
enumeration of the particular property upon which 
it is to operate is not ordinarily to be confined in its 
operation to such property, but the clause will be 
construed to cover all property not otherwise dis- 
posed of by the will,!! unless the enumeration is mi- 


WILLS 


force of terms 


eral deseription 


cw 


pa: 
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striction and limitation,!? or unless there exists a. 
subsequent general residuary clause accompanied by 
no limitation, exception, or enumeration ;** however, 
this rule should not be applied so as to extend the 


which are obviously restricted.‘ 


Likewise, it has been held that, while the rule that 
where certain things are enumerated and a more gen- 


is coupled with such enumeration 


the description is understood to cover things ejus- 


Accompanying 


nute or specific and appears to be intended as a re- 


835; In re Vanderbilt’s Estate, 236 
N.Y.S. 316, 134 Mise. 574 [aff 243 N. 
VeSea (1655229 -AppyDiv..5745 min. re 
Jones, 148 N.Y.S. 352, 86 Misc. 154, 
12 Mills Surr. 248; Gordon v. Ehring- 
haus, (129) S.EH. 187, 190 N.C, 147. 


[a] Words are given widest pos- 
sible scope because it is presumed 
that the testator by his will intended 
to dispose of his whple_ estate. 
Barker v. Petersburg, 82 N.E. 996, 997, 
41 Ind.App. 447. 


8. Davis v. Davis, 57 N.E. 317, 62 
Ohio St. 411, 78 Am.S.R. 725; City 
Trust & Savings Bank v. Hanley, 17 
Ohio App. 467. 


[a] Reason for rule. nine the 
construction of wills, conjecture is 
not permitted to supply what the 
testator has failed to indicate; for, 
as the law has provided a definite 
successor, in the absence of disposi- 
tion, it would be unjust to allow the 
right of this ascertained object to be 
superseded by the claim of anyone 
not pointed out by the testator, with 
equal distinctness.” 1 Jarman Wills 
[quot City Trust & Savings Bank v. 
Hanley, 17 Ohio App. 467, 474]. 


[b] Tllustration.—Item nine of a 
will, reading in part, “after all be- 
quests have been made as per section 
eight, I direct that the lapsed and 
void bequests . shall be divid- 
ed equally among the children of my 
brother... s. or their’ | children, 
5 otherwise the respective 
share or shares to revert to my es- 
tate,” and item 11 of the same will, re- 
citing that, “having provided in my 
own way for all who may justly claim 
to be heirs at law . . any one 
or more of the beneficiaries . 
who . shall attempt in any 
way to contest . shall forfeit 
all claims or rights under my will,” 
and “the bequests so forfeited shall 
revert to my residuary estate and be 
divided as directed in item nine,” will 
be construed as limited to the lapsed, 
void, and forfeited bequests, and not 
effective to dispose of the general 
residuum. City Trust & Savings 
Bank v. Hanley, 17 Ohio App. 467. 


9. Leighton v. Leighton, 188 N.W. 
922, 193 Iowa 1299. 


Effect of election generally see in- 
fra §§ 2429-2457. 


10. General description not limit- 
ed by later attempt at particular de- 
scription see supra § 1373. 


11. Ala.—Powell v. Pearson, 131 
So. 571, 222 Ala. 199; Jordan vy. Ring- 
staff, 105 So. 641, 213 Ala. 512. 


Cal.—In re Granniss’ Hstate, 75 P. 
B24 AZ Cale ils 


Del.—Curley v. Di Michele, (Ch.) 
165 A. 155; Small v. Adams, 154 A. 
473, 17 Del.Ch. 316. 


Ill.—Taubenhan vy. Dunz, 17 N.E. 
456, 125 Ill. 524 [aff 20 Ill App. 262]. 


evan ere v. Preston, 2 La.Ann. 


assy allen v. White, 97 Mass. 
4, 


N.H.—Le Rougetel y. Mann, 
746, 63 N.H. 472, 478. 


N.Y.—Hacker v. Hacker, 138 N.Y.S. 
194, 1538 App.Div. 270 [rev 133 N.Y.S. 
266, 75 Misc. 380]; Matter of Miner’s 
Will, 25 N.Y.S. 537, 72 Hun 568 [aff 
40 N.E. 788, 146 N.Y. 121]; In re 
Gavey’s Estate, 263 N.Y.S. 784, 147 
Misc. 332; In re Morrisey’s Will, ¥31 
ek 986, 72 Mise. 573, 8 Mills Surr. 


N.C.—Gordon v. Ehringhaus, 129 S. 
E. 187, 190 N.C. 147. 


R.I.—Pell v. Mercer, 14 R.I. 412. 


S.C.—Bailey v. Wagner, 21 S.C. 
Gi al, 


Tenn.—Jarnagin  v. 
Humphr. 50; 
10 Yerg. 20. 


Va.—Mayo v. Carrington, 4 Call (8 
Va.) 472, 2 Am.D. 580; Seekright v. 
Carrington, 1 Wash. (1 Va.) 45. 


Eng.—Tighe v. Featherstonhaugh, 
L.R. 13 Ir. 401; Crooke v. De Vandes, 
11 Ves.Jr. 330, 32 Reprint 1115. 


Ont.—Re Way, 6 Ont.L. 614. 


See Buchanan’s Estate, 15 Pa.Dist. 
&Co. 414 (holding that, where the 
testatrix, following a clause on a 
printed form which makes a gift of 
the residuary estate, adds in her own 
handwriting ‘my mortgages to be 
sold to meet my expenses after all 
is paid if any money left it does to” 
the same person, the clause will be 
construed as a bequest of the residue 
to the person named and the words 
quoted to be but an added direction as 
to the manner in which the estate is 
to be administered). 


[a] Omission of property from a 
specific description of any clause in- 
tended to cover the whole residue 
cannot operate to take the omitted 
property out of the gift of the residue 
and create partial intestacy. Small 
v. Adams, 154 A. 473, 17 Del.Ch. 316 
[cit Cyc]. 


12. Md.—Cole y. Ensor, 3 Md. 446; 
McChesney y. Bruce, 1 Md. 344. 


3 A. 


Conway, 2 
Williams v. Williams, 


dem generis with the particular things mentioned?® 
is applicable to the residuary clauses of wills,+® how- 
ever, such rule of construction rests on a mere pre- 
sumption easily rebutted by anything that shows that 
the larger subject was in fact intended by the tes- 
tator;+? hence there is less inclination on the part 
of the courts to apply this rule to restrict. the mean- 


go Mass—Allen v. White, 97 Mass. 


Mich.—Williams v. McKeand, 78 N. 
W.. 553, 119 Mich. 507, 75 Am.S.R. 420, 
4 Prob.Rep.Ann. 488. 


Pa.—In re Delamater, 1 Whart. 362. 


Tenn.—Milligan v. Greeneville Col- 
lege, 2 S.W.(2d) 90, 156 Tenn. 495; 
Perry v. High, 3 Head 349. 


Va.—Minor’s Ex’x ‘v. Dabney, 3 
Rand. (24 Va.) 191. 


[a] “All of the residue .. . he 
the same proceeds of said B. K. Prop- 
erty or of my personal estate of ev- 
ery kind or character’ will not dis- 
pose of real estate since it is not in- 
cluded in items specifically enumer- 
ated in_ the residuary clause. Milli- 
gan v. Greeneville College, 2 S.W.(2d) 
90, 156 Tenn. 495. ; 


13. Allen v. White, 97 Mass. 504. 


14, Williams v. McKeand, 78 N.W. 
553, 119 Mich. 507, 75 Am.S.R. 420. 


15. “Ejusdem generis” 19 C.J. 
1255. La 7 


16. U.S.—Given v. Hilton, 95 U.S. 
591, 24 L.Ed. 458. 


Md.—Hambleton y. Darrington, 36 
Md. 434. i 


Mass.—Bates v. Kingsley, 102 N.E. 
306, 215 Mass. 62; Bullard v. Goffe, 
20) Picks —262) 


Minn.—In re May’s Estate, 160 N. 
W. 790, 135 Minn. 299. 


Eng.—Markant v. Twisden, 1 Ea. 
Cas.Abr, 212, 21 Reprint 997. 
[a] Rule applied.— The words 


+ 


“personal effects,” used in the residu- . 


ary clause of a will, should, under 
the doctrine of ejusdem generis, be 
held to include only personal property 
of the character described in preced- 
ing bequests, and not money and se- 
curities received by the testatrix after 
executing the will as the purchase 
price of land which constituted the 
bulk of her estate at the time she 
made the will. In re May’s Estate, 
160 N.W. 790, 185 Minn. 299. 


[b] Whole estate similar to enn- 
merated articles.—A person contend- 
ing that a residuary bequest is, at the 
most, a bequest of a particular resi- 
due ejusdem generis with articles pre- 
viously mentioned, and not a general 
residuary gift, is not aided by the 
application of Such rule, where the 
articles previously mentioned are per- 
sonalty and the estate is almost en- 
tirely of such a nature. Morton v. 
Woodbury, 47 N.E. 283, 153 N.Y. 248. 


17. Given v. Hilton, 95 U.S. 591, 24 
L.Ed. 458. ; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1475-1477] 


ing of a residuary clause!® or to promote an intes- 
Nevertheless, to effectuate the intention of 
the testator the residuary clause will be made to 
yield to a specifically inconsistent provision,*° es- 
pecially if the latter is subsequent in recital.?1 


tacy.?® 


Particular words.?2 


realty.?® 


[§ 1476] d. Two or More Residuary Clauses. 


18. Hacker v. Hacker, 138 N.Y.S. 


194, 153 App.Div. 270 [rev 133 _N.Y.S.|& Brass Co., 85 A. 517 


266, 75 Misc. 380]; 
Pa.Dist.&Co. 52. 


19. Hacker v. Hacker, 138 N.Y.S. 
194,.153 App.Div. 270 [rev 133 N.Y.S. 
266, 75 Misc. 380]; Miller v. Boyd, 8 
Pa.Dist.&Co. 52. 


Presumption against partial intes- 
tacy see supra § 1474. 


20. Ralls v. Johnson, 75 So. 926, 
200 Ala. 178; In re Richter’s Will, 
234 N.W. 285, 212 Iowa 38. 


, 21. Ralls v. Johnson, 75 So. 926; 
200 Ala. 178; In re Richter’s Will, 234 
N.W. 285, 212 Iowa 38. 


[a] TIllustrations.—(1) A _ provi- 
sion of a mutual will of husband and 
wife giving the survivor the residue 
has been held subject to a subsequent 
provision giving the testator’s broth- 
ers the right to purchase certain 
stock. In re Richter’s Will, 234 N.W. 
285, 212 Iowa 388. (2) A residuary 
clause, although disposing of all of 
the residue of the estate, may be 
subject to a subsequent provision for 
maintenance, and that maintenance 
payments were to be made from the 
corpus of estate, and not charged to 
distributive shares. Ralls v. Johnson, 
75 So. 926, 200 Ala. 178. 


22. Words creating residuary 
clause generally see supra § 1473. 


Miller v. Boyd, 8 


23. Singer v. Taylor, 133 P. 841, 90 
Kan. 285. 
[a] Whole residue included.— 


Where a testator, after making cer- 
tain specific bequests and giving a 
life estate in the remainder to his 
wife, provides that at her death the 
residue shall be ‘paid’ to his son, and 
where the word “paid,” as used in 
various other aants of the will, is 
clearly used as a word of gift, it will 
convey the residue of the estate to 
the son. Singer v. Taylor, 133 P. 841, 
90 Kan. 285. 


24. In re Arnolt’s Estate, 217 N.Y. 
S..o2s, 27 Misc 579: 


25. Singer v. Taylor, 133 P. 841, 90 


Kan. 285; In re Arnolt’s Hstate, O17 
N.Y.S. 333, 127 Misc. 579. 
26. In re Arnolt’s Estate, 217 N. 


VS Soon dat) WIS. plo. 


Real or personal property passing 
see infra § 1479. 


27. In re Hartung’s Estate, 155 P. 
353, 39 Nev. 200 [retaxation of costs 
den 159 P. 864]; Moran v. Cornell, 
142 A. 605, 49 R.I. 308; Frelinghuysen 
vs New York Life Insurance & Trust 

etirAc 93S, colicky 150: 


deacrat residue being all property 
otherwise undisposed of see infra § 
1477 text and note 32. 


Where the testator, after 
making certain specific bequests, provides that the 
residue shall be “paid” to a certain person, the use 
of the word “paid” will not necessarily limit the 
residue to the satisfaction of claims or obligations2® 
or exclude realty from the operation of the clause?4 
where such a construction would result in a par- 
tial intestacy;?° nor will the fact that the undis- 
posed of balance is referred to as “funds” exclude 
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viously there can be but one general residue of a 
testater’s estate;?7 hence, where a will contains two 
or more clauses apparently residuary in character 
the court should ascertain whether or not one or 
more of them refers to a particular or limited residu- 


um2* or whether each of the clauses disposes of only 


(1) In General. 


a portion of the general residue.?® 
there are several general residuary clauses, the first 
will apparently prevail, for, reading the instrument 
as written, and giving the word 
meaning, there is nothing for the subsequent clauses 
to act upon,®?® unless the later clause was intended 
to operate only on the happening of a contingency. 


[§ 1477] e. What Passes by Residuary Clause— 


If, however, 


“residue” its usual 


A general residuary clause will cov- 


er everything which is not otherwise well disposed of 


Ob- 


28. Raughtigan v. Norwich Nickel 
7, 86 Conn, 281; 
U. S. Trust Co. v. Black, 40 N.E. 403, 
146 N.Y. 1; Wolf v. Schaffner, 8 N.W. 
8, 51 Wis. 53. 


[a] One of most common grounds 
of inferring limited signification 
of general terms, which might, in 
their more enlarged sense, include 
the general residue of the estate, or 
of the personal property, is that in 
some other portion of the instrument 
a clearly defined residuary clause is 
found which, as no testator would de- 
Ssignedly create two residuary lega- 
tees, must very clearly show that one 
or the other was not so intended. 
Wolf v. Schaffner, 8 N.W. 8, 51 Wis. 


53. 


{b] fIllustrations.—(1) Where a 
will specifically devised realty not in- 
cluding that in controversy - which 
was south of a lane, and the third 
clause devised “all of the rest and 
residue” of the realty, but qualifying 
it to include only that on the north 
Side of such lane, such land south of 
the lane was devised by the seventh 
clause devising to plaintiff ‘fall of the 
rest and residue of my estate,’ which 


disposes of the general residuum. 
Raughtigan v. Norwich Nickel & 
Brass (Coy 85" A. bu, So Conn, 261. 


(2) A testator bequeathed to his wife 
the income from funds for her life, 
and also a cash legacy and personal 
property, and devised to her their 
homestead for life, and a later item 
of his will declared that it was his 
intention that the provisions in favor 
of his wife should have precedence 
over all other gifts, devises, or lega- 
cies. Another clause declared that 
it was his wish that his executors 
Should have ample time in which to 
administer and settle his estate, so 
that no property should be unduly 
sacrificed by a speedy sale. The tes- 
tator also bequeathed to trustees, on 
the death of his wife, a part of the 
fund of which she was given the in- 
come for life for the establishment 
of a children’s hospital, which fund, 
on the failure of the city to comply 
with certain conditions, was to pass 
into and become a part of the residue, 
and to be distributed to the then liv- 
ing children of the testator’s broth- 
ers and sisters. The testator gave 
specific legacies to his nephews and 
nieces, who were his heirs, and also 
gave specific legacies to his brothers 
and sisters, besides giving them the 
remainders in part of the funds be- 
queathed to his wife. The residuary 
clause recited that all the rest and 
residue of the testator’s estate, “after 
providing for the devises, bequests 
and legacies” mentioned, and after so 
much thereof as may be necessary to 
defray the expense of taxes on his 
homestead and Keeping the same in 


in other parts of the will,?? it being presumed with 


repair for the benefit of the testator’s 
wife, was devised and bequeathed to 
the then living children of his broth- 
ers and sisters. It was held that, if 
the testator intended there should be 
a number of residuums, to be distrib- 
uted from time to time, his intention 
would be carried out, but the idea 
would give a new meaning to the 
term “residuum” or “residuary es- 
tate,” which means that which is left 
when all the debts and particular leg- 
acies are discharged; but, in view 
of the testator’s solicitude for -his 
wife and the fact that part of the 
fund of which she was given a life 
income was directed to be disposed of 
as part of the residuum, and in view 
of the use of the word “after,” which 
ordinarily denotes subordination as to 
time, the will created only one residu- 
um, which was not to be distributed 
until after the death of the testator’s 
wife, the words ‘‘then living” refer- 
ring to the death of the wife. In re 
eke Will, 134 N.W. 389, 149 Wis. 


General or particular character of 
residue see supra § 1474. 


29. Central Trust Co. v. Langan, 
198 N.W. 652, 197 Iowa 1202; Sher- 
man vy. Baker, 40. A. 11, 20 R.I. 446, 40 
L.R.A. 717. 


30. Wheeler v. Brewster, 36 A. 32, 
68 Conn. 177, 2 Prob.Rep. Ann. Lips In 
re Stocker, 26 Pa. Dist. 825; Re Pat- 
terson, 19 Ont.W.N. 313. But see 
Kelley’s. Estate, 17 Pa.Dist. 456° 
(which holds that, where there are 
two residuary clauses, the latter dis- 
position will govern). 


[a] No construction forced.—In 
cases where the testator has employ- 
ed two residuary clauses, from care- 
lessness, stupidity, or some undiscoyv- 
erable reason, the court is not bound 
to find a meaning for that which is 
insensible or strain the will in order 
to create an intestacy so that the sec- 
ond residuary clause will have some- 
thing upon which to operate. In re 
Stocker, 26 Pa.Dist. 825. 


31. Moffett v. Elmendorf, 31 N.Y.S. 
726, 82 Hun 470 [aff 46 N.E. 845, 152 
N.Y. 4755457 Am:S.R. 529] (where a 
second residuary clause was not in- 
tended to be general except in the 
event of the death of the testator’s 
wife during his life under such ceir- 
cumstances that he could not recast 
his chase 


32. Ill—Pnglish v. Cooper, 55 N.E. 
687, 183 Ill. 203 [aff 83 Ill.App. 148]. 


Ind.—Coquillard v. CopeiMard, 113 
N.E. 474, 62 Ind.App. 426. 


La.—dAllen’s Succession, 22 So. 319 
49 La.Ann, 1096 [rev 19 S.Ct. 446, 173 
U.S. 389, 43 L.Ed. 741]; Prevost v. 
Martel, 10 Rob. 512. 
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respect to other gifts that the testator gave the prop- 
erty away from the residuary legatee only for the 
The general re- 
siduary clause includes property excepted expressly 


sake of the particular legatee.?* 
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tion.3* 


or by implication from other gifts,** but not property 


Md.—Holmes v. Mackenzie, 84 A. 
340, 118 Md. 210; Levering v. Riggs, 
49 Md. 432. 


Mass.—Old Colony Trust Co. v. 
Smith, 165 N.E. 657, 266 Mass. 500; 
Lyman v. Sohier,. 164 N.E. 460, 266 
Mass. 4; Meyerovitz v. Jacobovitz, 
160 N.E. 331, 263 Mass. 47; Bushby 
v. Newhall, 98 N.E. 1032, 212 Mass. 


432; Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288; Hayden v. Stoughton, 5 
Pick, 528. 


Miss.—Keeley v. Adams, 115 So. 
344, 149 Miss. 201; Vaiden v. Haw- 
kins, 59 Miss. 406. 


N.H.—Petition of Tuttle, 114 A. 867, 
80 N.H. 155; Rollins v. Haven, 45 A. 
141, 69 N.H. 415. 


N.J.—Bragaw v. Bolles, 25 A. 947, 
51 N.J.Eq. 84; Sandford v. Blake, 17 
A. 812, 45 N.J.Eq. 247. 


N.Y.—Langley Vv. Westchester 
Trust Co: io Nee. 445 180 INGE 1382/6); 
In re Allen, 45 N.F. 554, 151 N.Y. 243; 
In re Miner’s Will, 40 N.E. 788, 146 
Neo) ete Smith vausmith) 935 NCE. 
1075, 141 N.Y. 29; Matter of Cross- 
manele v EN Bt SO LE Si) INGY a Gols 
Byrnes v. Baer, 86 N.Y. 210; Kerr v. 
Dougherty, 79 N.Y. 327 [aff 17- Hun 
341 (mod 59 How.Pr. 44)]; Prowitt 
v. Rodman, 37 N.Y. 42, 4 Transcr.A. 
417i sin ree Kent's Swill, Tob Noy.s. 
894, 169 App.Div. 388, 15 Mills Surr. 
461 [rev 152 N.Y.S. 557, 89 Misc. 16]; 
Anthony v. Van Valkenburgh, 139 N. 
Y.S. 599, 154 App.Div. 380; Smith v. 
Dugan, 130 N.Y.S. 649, 145 App.Div. 
Site hatt 938 New. £1165) 205 N.Y. boo 1s 
Matter of Hoffman’s Will, 124 N.Y.S. 
1089, 140 App.Div. 121 [aff 121 N.Y.S. 
100, 65 Misc. 126, 7 Mills Surr. 306, 
mod 94 N.E. 990, 201 N.Y. 247]; Gal- 
lavan v. Gallavan, 68 N.Y.S. 30, 57 
App.Div. 320, 322; Matter of Ryder’s 
Estate, 58 N.Y.S. 635, 41 App.Div. 247; 
Coughlin v. Fay, 43 N.Y.S. 875, 14 
App.Div. 376; In re Vanderbilt’s Es- 
tate, 236 N.Y.S. 316, 154 Misc. 574 [aff 
243 N.Y.S. 165, 22 App.Div. 574]; In 
re Belasco’s Estate, 256 N.Y.S. 35, 143 
Misc. 475; In re Mahlstedt’s Will, 250 
N.Y.S. 628, 140 Misc. 245 [mod on oth- 
er grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]; In re Low’s Will, 241 N.Y. 
S. 506, 136 Misc. 532 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
414 (aff 178 N.E. 817, 257 N.Y. 613)]; 
In re Hrickson’s Estate, 183 N.Y.S. 
779, 113 Mise. 10; In ré Jones, 148 N. 
Y.S. 352, 86 Misc. 154, 12 Mills Swrr. 
243; Spencer v. De Witt C. Hay Li- 
pao Assoc., 73 N.Y.S. 712, 36 Misc. 


N.C.—Graves v. Howard, 56 N.C. 
302; Reeves v. Reeves, 16 N.C. 386; 
Powell v. Powell’s Ex’rs, 6 N.C. 326, 
4 N.C. 727, N.C. Term R..315, 


Ohio.—Sadler v. Sadler, 23 Ohio Cir. 
Ct.N.S. 353; McCroskey v. McCroskey, 
6 Ohio N.P.N.S. 121. 


Pa.—In re Curran’s Estate, 167 A. 
597, 312 Pa. 416; Glass v. Morgan, 88 
A. 424, 241 Pa. 240, Ann.Cas.1915B 

In re Fuller, 74 A. 623, 225 Pa. 
626; Watson v. Smith, 59 A. 988, 210 
Pa. 190; In re Wood’s Estate, 57 A. 
1108, 209 Pa. 16; Jeremy’s Hstate, 35 
A. 847, 178 Pa. 477, 478; Adam’s Es- 
tate, 11 Pa.Dist.&Co. 644; In re Sauer- 
bier, 26 Pa.Dist. 357; Wood’s Est., 13 
Pa.Dist. 195; Martin’s Estate, 6 Pa. 
Dist. 484, 19 Pa.Co. 637. 


R.I.—City Bank Farmers’ Trust Co. 
Va Daylor,, 163 A. 734; Roberts: \v. 


Wright, 136 A. 486, 43 R.I. 139. 


S.Cc.—MecDonald v. Fagan, 111 S.B. 
Ue ly SEO sa KOE 
Va.—State Prison Assoc. v. Rus- 


sell’s Adm’r, 49 S.E. 966, 103 Va. 563, 
10 Prob.Rep.Ann. 162; Shackelford 
v. Newbill, 2 Patt.&H. 232. 


W.Va.—Cornwell v. Mt. Morris 
Methodist Episcopal Church, 80 S.#. 
148, 73 W.Va. 96. 


Wis.—In re Radcliffe’s Estate, 216 
N.W. 501, 194 Wis. 330. 


Ont.—Re Fletcher, 31 Ont.L. 635, 
6 Ont.W.N. 235, 582. 


[a] It is presumed (1) that a tes- 
tator intended property otherwise un- 
disposed of to be included in the re- 
siduary clause of his will. Floyd v. 
Carow, 88 N.Y. 560; Smith v. Dugan, 
130 N.Y.S. 649, 145 App.Div. 877 [aft 
Qos INEM biG, 2050 Nae. jo> Olnwe Lee 
Eustis’ Will, 250 N.Y.S. 511, 140 Misc. 
344; In re Kelsey’s Estate, 189 NYY.S. 
60, 115 Mise. 577; King v. Woodhull, 
3 Edw. (N.Y.) 79 [aff 9 Paige 94]. (2) 
The presumption of an intent to in- 
clude in the residuary clause proper- 
ty not otherwise disposed of may be 
overcome by language in other parts 
of the will. In re Eustis’ Will, supra. 


[b] Burden of proof is on those 
claiming that the residuary clause in 
a will does not carry all of the estate 
not otherwise lawfully disposed of. 
He iS v. McCroskey, 6 Ohio N.P. 


[c] Residuary clause giving “ali” 
of estate construed to mean all of tthe 
residue see Harrison v. Jewell, 2 Dem. 
Surrs “GN Yo) 37 


[ad] Bequest of “my residuary 
property, of whatever amount it may 
be” disposes of the whole residue, in 
the absence of a contrary intention. 
ier v. Haven, 45 A. 141, 69 N.H. 


[e] Complete disposition by con- 
ditional residuary gift.—Since a pro- 
vision of a will bequeathing to a town 
all the residue of the testator’s estate 
on condition that it keep his burial 
lot in proper repair creates a trust as 
to so much of the fund as is required 
to execute it, and gives the balance, 
if any, to the town free from such ex- 
press trust, so that the ttestator’s heir 
at law is not entitled thereto because 
the residuary clause leaves none of 
the testator’s estate undisposed of. 
Reuuen of Tuttle, 114 A. 867, 80 N.H. 

oO. 


[f] Omitted clause in a will al- 
leged to contain bequests of specified 
amounts failing, where the evidence 
does not prove tthe contents thereof 
the residuary estate iS increased 
thereby. In re Kent’s Will, 155 N.Y. 
S. 894, 169 App.Div. 388, 15 Mills Surr. 
461 [rev 152 N.Y.S. 557, 89 Misc. 16]. 


[g] Memorandum attached to will, 
expressing wish that the testatrix’ 
niece and nephew have corporate 
stocks not given any one by will, must 
be ineffective, in view of specific be- 
quests to named legatees and a resid- 
uary clause disposing of all of her 


property. Kling vy. McCabe, 36 F. 
(id) 337, 
[h] Intention.—The meaning of a 


bequest in respect of residue depends 
on the testatrix’ intention, rather 
than on fixed rules of interpretation. 
Convention of Protestant Hpiscopal 
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otherwise disposed of by will*® or excepted from the 
residuary clause itself,*® or property not belonging to 
the testator over which he has no power of disposi- 


Church of Diocese of Maryland v. 
Todd, 157 A. 758, 161 Md. 541. 


Interests and estates included see 
infra § 1478. 


33. Ill.—Dorsey v. Dodson, 67 N. 
4 395,, 203; Tll).32, .8 Prob.Rep.Amny 
10. 


N.J.—Sandford v. Blake, 17 A. 812, 
45 N.J.Eq. 248. 


N.Y.—Leggett v. Stevens, 77 N.E. 
874, 185 N.Y. 70; In re Benson, 96 
N.Y. 499, 48 Am.R. 646; In re L’Hom- 
medieu, 32 Hun 10. 


Pa.—In re Wood’s Estate, 57 A. 
£103,209 Pa, 26. 
R.I.—Roberts v. Wright, 136 A. 


486, 48 R.I. 139. 


Va.—Prison Assoc. of Virginia v. 
Russell’s Adm’r, 49 S.E. 966, 103 Va. 
563, 10 Prob.Rep.Ann. 162. 


{a] Presumption arises in favor of 
residuary legatee against every one 
except the particular legatee. Sand- 
fond v. Blake, 17 A. 812, 45 N.J.Eq. 


34. Nicholson v. Nicholson, 280 S. 
W. 960, 213 Ky. 203; Flagler v. Flag- 
ler, 11 Paige (N.Y.) 457; Rankin’s Ap- 
peal, (Pa.) 16 A. 82, 2 L.RiA. 429,91 
Mon. 308; Wood’s Est., 13 Pa.Dist. 
ye Tillinghast v. Andrews, 11 R.I. 


. 


[a] Subsequent gift subordinate.— 
Partnership real estate will pass un- 
der a clause devising the balance. of 
the testator’s property, both real and 
personal, to his widow rather than by 
a subsequent clause giving his busi- 
ness interest in the partnership to his 
son, it being clear that the testator 
intended the subsequent clause to be 
subordinate to the residuary gift to’ 
the widow. Nicholson v. Nicholson, 
280 S.W. 960, 213 Ky. 203. 


35. Ala.—Holt v. Hermann & 
Hynde, 64 So. 431, 185 Ala. 257; Mil- 
ler v. Flournoy’s Heirs, 26 Ala. 724. 


Conn.—Wheeler v. Brewster, 36 A. 
32, 68 Conn. 177, 2-Prob.-Rep.Ann. 115. 


Mass.—Loring v. Wilson, 54 N.E. 
502, 174 Mass, 132. 


Mo.—Tevis v. Tevis, 167 S.W. 1003, 
259 Mo. 19, Ann.Cas.1917A 865. 


R.I.—Lewis v. Douglass; 
604. 


Man.—Re Dion, 23 Man. 549. 


[a] Where legatee is given choice 
the residue means after the exercise 
of the choice. Bolton v. De Peyster, 
25 Barb. (N.Y.) 539; In re McCon- 
nell’s Estate, 109 A. 846, 266 Pa. 294. 


86. Kempson v. Kempson, 104 A. 
86, 89 N.J.Eq. 205 [aff 102 A. 673, 88 
N.J.Eq. 153]. 


[a] Property excluded.—Where a 
will, consisting of six paragraphs, aft- 
er disposing of the residuary estate, 
provided that ‘from all the provisions 
of the preceding clauses I except my 
interest in” a certain newspaper, etc., 
decedent died intestate as to his in- 
terest in such newspaper. Kempson 
v. Kempson, 104 A. 86, 89 N.J.Eq. 205 
[aff 102 A. 673, 88 N.J.Eq. 153]. 


37. Matter of Frazer, 92 N.Y. 239 
[aff 27 Hun 401]. 


Powers of disposition generally see 
infra § 19380. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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. Bagot, 


§§ 1477-1478] 


Property overlooked or unknown.?8 
the power of a residuary clause to carry property is 
whether the property belonged to the testator®® and 
not whether he knew that it was his,4° and one of the 
functions of a residuary clause is to dispose of such 
things as the testator may have forgotten or over- 
looked*? or his possession of which may have been 
Thus it is no ground for exclud- 
ing property from a residuary clause that the testa- 
tor did not know or believe that he had title to it.#? 


Property failing of disposition by instruments non- 
The residuary clause will pass 


unknown to him.*? 


testamentary.** 


38. Unknown interests carried see 
infra § 1478. 


39. Clement v. Whittaker, 231 F. 
940, 146 C.C.A. 136 [aff 225 F. 211 and 
cert den 36 S.Ct. 727, 241 U.S. 679, 60 
Weal has, 


40. Clement v. Whittaker, supra. 
41. Ireland v. Foust, 56 N.C. 498. 


42. Smith v. Dugan, 130 N.Y.S. 
649, 145 App.Div. 877 [aff 98 N.E. 
1116, 205 N.Y. 556]; Ireland v. Foust, 
56 C. 498. 


Hur- 
In re 


43. Ireland v. Foust, supra; 
rell v. Hoskins, 19 N.C. 479; 
[1893] 3 Ch. 348. 


[a] Where testatrix, by mistake, 
recited that she had settled a partic- 
ular property upon a certain person, 
which was not the fact, the property 
being still at her disposal, and the 
will contained a residuary bequest, 
the property mentioned as having 
been settled was held to pass to the 
residuary legatee. Perry v. Hunter, 
2 Ri 80. In re Bagot, [18931773 Ch. 
348; Atherton v. Langford, 25 Beav. 
5, 53 Reprint 537; Culsha v. Cheese, 7 
sae 236, 27 Eng.Ch. 236, 68 Reprint 


44. Failure of disposition by will 
see infra §§ 2310-2319. 


45. Ill—Smith v. Hollenbeck, 83 
N.E. 206, 231 Ill. 484. 


Iua.—-Succession of Deubler, 80 So. 
or W444 eee S22 


Md.—Hays v. Wright, 43 Md. 122. 


Here aig eae v. Morgan, 18 Pick. 
oO. 


N.C.—Davie v. King, 37 N.C. 203. 


46. Power of appointment or dis- 
position as carried see infra § 1927. 


47. Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451; In re Vanderbilt’s Es- 
tate, 236  N.Y.S. :316,- 134 Misc. .574 
[aff 243 N.Y.S. 165, 229 App.Div. 574]; 
Williams v. Kibler, 10 S.C. 414. 


[a] Quality of the testator’s estate 
passes under a general residuary 
clause as well as does the quantity. 


Jeremy’s Estate, 35 A. 847, 178 Pa. 
477. 
{b] Determinable fee.—A _ deter- 


minable fee, not being devised, pass- 
es into the residue of estate, and, by 
the residuary clause of the will un- 
der consideration, is devised to the 
widow and the two sons as tenants 
in common. Coquillard v. Coquillard, 
113 N.E. 481, 62 Ind.App. 489. 


{c] Defeasible fee—A residuary 
gift by a wife to a favored nephew 
of her husband, providing that all else 
she had not mentioned she gave to 
such nephew will embrace lots to 
which, under her husband’s will, She 
had fee defeasible on her intestacy. 
Foy v. Foy, 125 S.E. 115, 188 N.C. 518. 


What may pass by will generally 
see supra §§ 101-121 in 68 C.J. 

48. Del.—Johnson v. Johnson, 149 
A. 306, 17 Del.Ch. 425. 
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The test of 


N.Y.—In re Vanderbilt’s Estate, 236 
N.Y.S. 316, 154 Misc. 574 [aff 243 N. 
Y.S. 165, 22 App.Div. 574]. 


N.C.—Faison v. Middleton, 88 S.E. 
141, ,171 N.C. 170, Ann.Cas.1917E 72. 


W.Va.—Irwin vy. Zane, 15 W.Va. 
646. 


Eng.—Fitzroy v. Howard, 3 Russ. 
225, 3 Eng.Ch. 225, 38 Reprint 561; 
Watkins v. Lea, 6 Ves.Jr. 642, 31 Re- 
print 1232) 


Can.—Thorne v. Thorne, 33 Can.S. 
se [aff 4 Ont.L. 682, 1 Ont.W.R. 


N.B.—Travers v. Casey, 36 N.B. 
229; Travers vy. St. John Roman 
Catholic Bishop, 2 N.B.Eq. 372. 


[a] “The intention is the control- 
ling consideration, and a particular 
interest, or estate, will not pass by a 
residuary clause when it appears from 
other provisions of the will that it 
was the intention of the testator to 
exclude such particular interest or es- 
tate from the residuary gift. ee: 
The intention of the testator to re- 
strict the operation of the residuary 
clause, cannot, however, be deduced 
from the mere absence of words in the 
will, denoting, that a particular inter- 
est or estate upon which the residuary 
clause is claimed to operate, was in 
the contemplation of the testator 
when the will was made, or from the 
fact that the reversion was a mere 
expectaney dependent upon the fail- 
ure of issue or other improbable con- 


tingency.’’ Floyd v. Carow, 88 N.Y. 
560, 568. 
[b] BReversions not passing with 


residue in view of the context: John- 
son v. Stanton, 30 Conn. 297; Metcalf 
v. First Parish Framingham, 128 
Mass. 370; Sweeney v. Wilson, 45 N. 
Y.S. 1117, 18 App.Div. 467; Howland 
v. Union Theological Seminary, 5 N. 
Y.Super. 82. [rev on other grounds 5 
Noe 1193 ce harris vi. Malis) 4 NSC: 
149; Weyerbach v. Weyerbach, 5 
Whart. (Pa.) 579; Geiger v. Brown, 
15° SiCiL. +418;= Glover: v.-Harris, 25 
S.C.Eq. 25; Loving v. Rainey, (Tex. 
Civ.App.) 36 S.W. 335. 


[c] “Residue” or “remainder” ap- 
plied to a single parcel of land refers 
to property not before devised or 
specified and does not allude to a re- 
mainder of estate in that which had 
been devised see Young v. Quimby, 56 
A. 656, 98 Me. 167, 9 Prob.Rep.Ann. 


123; Christie v. Hawley, 67 N.Y. 133. 
49. Craig v. Rowland, 10 App.D.C. 
402; Lamb v. Forsyth, 30 N.E. 133, 


HSMNeYacoois Hoy diwa, Carrow, sso Ne 
Y. 560 [aff 9 Daly 535]; In re Vander- 
bilt’s Will, 243 N.Y.S. 165, 229 App. 
Div. 574 [aff 236 N.Y.S.-316, 134 Misc. 
574]; Williams v. Kibler, 10 S.C. 414. 


[a] Inclusion presumed.—In such 
case an intention to include every real 
interest is presumed, and it is neces- 
sary that an intention to exclude ap- 
pear from other parts of the will. 
pe v. Lamb, 30 N.E. 133, 131 N.Y. 
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property attempted to be conveyed or transferred 
by the testator by means of instruments not testa- 
mentary, such as deeds, assignments, and the like, 
which for any reason fail to dispose of it.*® 


[§ 1478] (2) Interests 
words in a residuary clause will carry every interest 
of the testator, not otherwise disposed of, that is ca- 
pable of being passed by a will?’ unless it is express- 
ly or by necessary implication excluded from its op- 
eration,**® be it immediate or remote,*® contingent,°° 
or reversionary,°! and it has even been held that, 
where the life tenant named in the will and the re- 


or KHstates.4® General 


50. Me.—Drew v. Wakefield, 54 Me. 
al 


Md.—O’Neale v. Ward, 3 Harr.&M. 
oe 


wo 


Mass.—Austin v. Cambridgeport, 21 
Pick. 21652 


N.Y.—Floyd v. Carow, 88 N.Y. 560 
[aff 9 Daly 535]; Allen v. Shepard, 
11 N.Y.St. 561, 46 Hunt 677; Craig v. 
Craig, 3 Barb.Ch. 76. 


N.C.—Jones v. Huntley, 72 S.H. 358, 
156 N.C. 410. 


f vier bk ae pees v. Kibler, 10°S.C. 
14. 
51. U.S.—Clement v. Whittaker, 


231 F. 940, 146 C.C.A. 136 [aff 225 F. 
211 and cert den 36 S.Ct. 727, 241 U.S. 
679, 60 L.Ed. 1233]. 


Cal.—Le Breton v. Cook, 40 P. 552, 
107 Cal. 410. 


Conn.—Weed v. Scofield, 49 A. 22, 
73 Conn. 670. 


Del.—Davis v. Goodman, 152 A: 115, 
17 Del.Ch. 231; Johnson y. Johnson, 
149 A. 306, 17 Del.Ch. 425. 


D.C.—Craig v. Rowland, 10 App.D. 
C. 402. 


Ga.—De Vaughn v. Greer, 
1022, 144 Ga. 743. 


Ill—Matthews v. Andrews, 124 N. 
E. 871, 290 Ill. 103; Biggerstaff v. Van 
Pelt, 69 N.E. 804, 207 Ill. 611. 


Kan.—Sullivan v. Larkin, 57 P. 105, 
60 Kan. 545. 


Ky.—Isaaes v. Swan, 1 Duv. 277. 


Me.—Higgins v. Beck, 100 A. 553, 
116 Me. 127, 4 A.L.R. 1245; Young v. 
Quimby, 56 A. 656, 98 Me. 167, 9 Prob. 
Rep.Ann. 123; Davis v. Callahan, 5 
A. 73; 78 Me. 313. 


Md.—Reid v. Walbach, 23 A. 472, 75 
rey 205; Levering v. Riggs, 49 Md. 


Mass.—Yeomans v. Stevens, 2 Allen 
349; Hooper v. Hooper, 9 Cush. 122; 
Steel v. Cook, 1 Mete. 281. 


Mo.—Hyde v. Hopkins, 296 S.W. 382, 
317 Mo. 587; Watson v. Watson, 19 S. 
W. 543, 110 Mo. 164. 


N.J.—Den ex dem. Probasco v. 
Creveling, 25 N.J.Law 449; Manning 
v. Lindsley, 55 A. 1043, 65 N.J.Eq. 
106 [aff 63 A. 1119, 67 N.J.Eq. 726]; 
Stout v. Stout, 15 A. 843, 44 N.J.Ea. 
479; Clark’s Ex’rs v. Richards, 21 N. 
J.Eq. 361. 


N.Y.—Leggett v. Stevens, 77 N.E. 
874, 185 N.Y. 70; Meeks v. Meeks, 55 
N.E. 278, 161 N.Y. 66; In re Tompkins’ 
Estate, 49 N.H. 135, 154 N.Y. 634, 3 
Prob.Rep.Ann. 357; Lamb v. Lamb, 30 
N.H 133, 131 IN. Yar ean in ren@ross= 
man’s Estate, 21 N.E. 180, 113 N.Y. 
503; Floyd v. Carow, 88 N.Y. 560 [aff 
9 Daly 535]; Union Trust Co. of Al- 
bany v. Wood, 162 N.Y.S. 920, 176 App. 
Div. 825; Delehanty v. St. Vincent’s 
Orphan Asylum, 8 N.Y.S. 797, 56 Hun 
55 [aff 31 N.E. 629, 184 N.Y. 612]; 
Matter of Mapes, 7 N.Y.S. 872, 55 Hun 


87 S.E. 


422 [69 C.J.] 


siduary legatee or devisee are the same person, the 
residuary devisee or legatee will take the undisposed 
of reversionary interest,°? although as to this there 
Even a mere possibil- 
ity in the testator after a conditional fee in the first 
taker may pass to a residuary devisee, where there is 
nothing in the will or in the circumstances of the 
ease from which a contrary intention ean be infer- 
Moreover, a general residuary clause carries 
with it equitable interests not otherwise disposed 
where the testator creates a valid trust 
with provision for its distribution during the life of 
the cestui que trust®® or for a specified period of 
years,°’ but without any disposition of the trust [§ 
corpus, upon the determination of the trust the cor- 
pus will pass by the residuary clause.®§ 
testator establishes a trust fund for the benefit of 
one person, for such person’s life, the remainder over 
however, that any in- 


is authority to the contrary.°** 


red.°4 


of®® and, 


to an institution, providing, 


606, 5 Silv.Sup. 332 [aff 26 N.E. 757, 

“125 N.Y. 728]; Allen v. Shepard, 11 
N.Y.St. 561, 46 Hun 677; Nester v. 
Nester, 118 N.Y.S. 1009, 68 Misc. 207; 
Thomas v. Thomas, 89 N.Y-S. 495, 43 
Mise. 541. 


N.C.—Foil v. Newsome, 50 S.E. 597, 
38 N.C: 115, 8 Ann.Cas. 417; Page v. 
Atkins, 60 N.C. 268; Cline v. Lati- 
more, 60 N.C. 206; Jones v. Perry, 38 
N.C. 200; Hyman v. Williams, 34 N. 
C. 92; Hoyle v. Stowe, 13 N.C. 318. 


Ohio.—Spriggs v. Fenner, 10 Ohio 
App. 89. 

Pa.—Dean v. Winton, 24 A. 664, 150 
Pa. 227; Underwood’s Appeal, 85 Pa. 
227; Beltzhoover v. Costen, 7 Pa. 13. 


R.I.—Sarle v. Scituate Prob. Ct., 7 
tel aan Om 


S.C.—Wilkins v. Kibler, 10 S.C. 414; 
Dougherty v. Dougherty’s Ex’rs, 21 S. 
C.Eq. 63; Hopkins’ Ex’rs v. Mazyck, 
9 S.C.Eq. 263. 


Tenn.—Edmondson vy. Edmondson, 
1 Tenn.Ch. 563. 


Va.—Read v. Payne, 3 Call (7 Va.) 
225, 2 Am.D. 550; Cole v. Clayborn, 
1 Wash. -(1 Va.) 262. 


W.Va.—Irwin v. Zane, 
646. 


Ont._-Swart v. Gregory, 15 U.C.Q. 
iSw else 

[a] Remainder over after life es- 
tate, if not disposed of, will fall into 
the residue and be carried by the gen- 
eral residuary clause. Johnson v. 
Johnson, 149 A. 306, 17 Del.Ch. 425; 
Byrnes v. Baer, 86 N.Y. 210; Union 
Trust Co. of Albany v. Wood, NG 2 ING 
Y.S. 920, 176 App.Div. 825; In re Jones, 


15, W.Va. 


148 N.Y.S. 352, 86 Misc. 154; Spriggs 
vy. Fenner, 10 Ohio App. 89. 
52. De Vaughn v. Greer, 87 S.E. 


1022, 144 Ga. 748; Davis v. Callahan, 
5 #&.. 738,° 78:Me. 313; Manning v. 
Lindsley, 55 A. 1043, 65 N.J.Ha. 106. 
See In re Jones, 148 N.Y.S. 352, 86 
Misc. 154, 12 Mills Surr. 243 (hoiding 
that the mere circumstance that the 
widow becomes interested in both the 
life interest and the remainder does 
not modify, per se, the operation of 
the residuary clause); Sink v. Sink, 
64 S.E. 193, 150 N.C. 444 (holding that 
the provisions of a will, containing no 
general residuary clause, for the sale 
of some of the testator’s property to 
pay debts and legacies, and that, if 
any surplus remains, it should go to 
his widow, do not make her the chief 
residuary legatee so as to vest in her 
the remainder in other property after 
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Where the 


her life estate therein where such 
does not appear to be the intention of 
the testator). 


[a] Life tenant joint residuary 
beneficiary.—_-W here a testator gave 
his son a life estate in land, with a 
provision that, if he die without issue 
living, the devise should become a 
part of the residuary estate, and he 
directed further that the residue of 
his estate should be sold, and that the 
son should receive one-third of the 
proceeds, where the son survived the 
father, on the son’s death his repre- 
sentatives were entitled to have the 
land devised for life to the son in- 
cluded in the residuary estate, and to 
claim one third thereof. In re Fuller’s 
Estate, 74 A. 628, 225 Pa. 626. 


53. Toerge v. Toerge, 41 N.Y.S. 244, 
9 App.Div. 194; Philips v. “Melson, 3 
Munf. Q7 Va.) 76. 


54. Fisher v. Wagner, 71 A. 999, 
109 Md. 248, 21 L.R.A.N.S. 121; Ham- 
bleton v. Darrington, 36 Md. 434; Cru- 
ger v. Heyward, 2 S.C.Eq. 422. 


Possibility of reverter not passing 
by will see supra § 115 in 68 C.J. 


55. Mass.—Bangs v. Smith, 
Mass. 270. 


N.J.—Den ex dem. Wills v. Cooper, 
25 N.J.Law 137. 


N.Y.—wNester v. Nester, 118 N.Y.S. 
1009, 68 Misc. 207. 


Pa.—Birdsall vy. 
56. 


98 


Richards, 18 Pa. 


cesar | v. Macon, 4 Call (8 Va.) 


{a] Transferable property right in 
the settlor with respect to reserva- 
tion of the right to receive and retain 
the income of a trust fund set up to 
Support the testator’s sister when she 
was in need of aid passed to the resid- 
uary legatee on the death of the set- 
tlor, the sister being dead. Chemical 
Bank & Trust Co. v. Streat, 261 N.Y.S. 
613, 2837 App.Div. 441. 


56. Lyford v. Betts, 156 A. 267, 109 
N.J.Eq. 33; In re Billings’ Estate, 244 
N.Y.S. 686, 137 Misc. 758 [application 
to reopen gr 249 N.Y.S. 732, 139 Mi&c. 
496]; In re Erickson’s Estate, 183 N. 
Y.S. 779, 113 Mise. 10; In re Bing- 
ham’s Will, 148 N.Y.S. 918, 86 Misc. 
566, 12 Mills Surr. 333 Laff 155. N.Y. 
Ss. 1094, 171 App.Div. 892]; In re De 
Forest’s Hstate, 263 N.Y.S. 135. 


[a] Trust for two lives.—A re- 
mainder not disposed of by a will, 
creating a trust for two lives, would 
pass to the residue on the last sur- 


Unknown interests,°* 
carries every real interest, those.unknown as well as 
those known to the testator.°? 


1479] (3) Real or Personal Property. Gener- 
al words in a residuary clause such as “all the rest, 
residue, and remainder” of the testator’s estate will 
embrace every species of property, whether real or 
personal,®* unless restricted-by the context to person- 


[§§1478-1479 . 


debtedness from such institution to the testator’s 
estate should be deducted from the gift to it, the 
amount so deducted and otherwise undisposed of wili 
fall into the general residue.*® 
parent from the whole context of the will that the 
testator was dealing with property in possession spe- 
cifically, the general residuary clause should be con- 
fined in its application to property in which the tes- 
tater has a present interest.®° 


Whenever it is ap- 


A general residuary clause 


vivor’s death. In re De Forest’s Es- 
tate, 263 N.Y.S. 135. 


57. Anthony v. Van Valkenburgh, 
139 N.Y.S. 599, 154 App.Div. 380. 


[a] Expiration of trust period.— 
A farm devised in trust for nineteen 
years, unless the testator’s wife and 
daughter die sooner, the income to be 
paid to them on expiration of the 
nineteen years, the wife being then 
alive, falls into the general residuary 
clause, specifying both real and per- 
sonal property, all of which is given 
the wife for life. Anthony v. Van 
Valkenburgh, 139 N.Y.S. 599, 154 App. 
Div. 380. 


58. See cases supra notes 56—57. 


59. In re Jones, 148 N.Y.S. 352, 
86 Mise. 154, 12 Mills Surr. 243. 


60. Hambleton v: Darrington, 
Md. 434 


él. Grapenty overlooked, forgotten, 
or unknown see Supra § 1477. 


62. Lamb vy. Lamb, 30 N.E. 133, 131 
N.Y. 227; Floyd v. Carow, 88 N.Y. 
560 [aff 9 Daly 535]; In re Vander- 
bilt’s Will, 243 N.Y.S. 165, 229 App. 
Div. 574 [aff 236 N.Y.S. 316, 134 Misc. 
574]; Smith v. Dugan, 130 N.Y.S. 649, 
145 App.Div. 877 [aff 98 N.H. 1116, 205 
INFN, SEK |S 


[a] Illustration.—Where a testa- 
tor did not know that he held certain 
property devised to him by his father 
in fee and made no attempt to dis- 
pose of it by his will, such property 
fell into the residuum of his estate 
and passed by the residuary clause. 
Smith v. Dugan, 130 N.Y.S. 649, 145 
App.Div. 877 [aff 98 N.E. 1116, 205 N. 
Wi bok 

63. U.S.—Given v. Hilton, 95 U.S. 
591, 24 L.Ed. 458. 


Ark.—Guathright v. Gathright, 1 S. 
W.(2d) 809, 175 Ark. 1130. 


Conn.—Keller vy. Gaylor, 
343. 


Ga.—Adams vy. Bishop, 138 S.E. 849, 
164 Ga. 367. 


Uil.—Haynes v. McDonald, 96 N.E. 
823, 252 Ill. 236; Smith v. Hollenbeck, 
83 N.E. 206, 231 Ill. 484; Lombard v. 
Witbeck, 51 N.E. 61, 173 Til. “3.96'5 
Primm v. Primm, 111 Tl. App. 244. 


Ky.—Forman y. Gault, 32 S.W.(2d) 
prec OMG D Lise 


Me.—Chapman v. Chick, 16 A. 407, 
81 Me. 109; Palmer v. Dougherty,: 33 
Me. 502, 54 Am.D. 636. 


Md.—Hlder v. Lantz, 49 Md. 186. 


36 


40 Conn. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i 
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§ 1479] 


alty®* or realty.®5 


erty.°8 


Bequest of personal property of a testator ordi- 
narily means the entire residue of his personal prop- 
erty,°® and an intent to restrict it to a class or kind 
of personalty will not necessarily be assumed either 


Mass.—Hoague v. Stanley, 156 N.E. 
438, 259 Mass. 200; Bates v. Kingsley, 
102 N.E. 306, 215 Mass. 62; Laing v. 
Barbour, 119 Mass. 523; Houghton v. 
Hapgood, 13 Pick. 154.° 
Mich.—Allen y. Stead, 38 Mich: 


r 


‘ 


Miss.—Morris  v. 
Miss. 492. 


N.J.—Birdsall v. Den ex dem. Ap- 
plegate, 20 N.J.Law 244; Den ex dem. 
Sinnickson v. Drew, 14 N.J.Law 68; 
Johnson v. Bowen, 95 A. 370, 85 N.J. 
Eq. 76; Roy v. Monroe, 20 A. 481, 47 
N.J.Eq. 356; Cook v. Lanning, 3 A. 
132, 40 N.J.Eq. 369; Green v. Green, 
30 N.J.Eq. 451 [mod on other grounds 
32 N.J-Eq. 768]. 


N.Y—Lamb v. Lamb, 30 N.E. 133, 
131 N.Y. 133; Byrnes v. Baer, 86 N. 
Y. 210; Howland v. Union Theological 
Seminary, 5 N.Y. 193; Harvey v. Van 
Cott, 25 N.Y.S. 25,\71 Hun 394 [aff 
43 NE. 987,149 N.Y.-579];) Hoyt: v. 
Hoyt, 17 Hun 192° faff 85 N.Y. 142]; 
Hone v. Kent, 11 Barb. 315 [rev on 
other grounds 6 N.Y. 390]; In re Ar- 
nolt’s Estate, 217 N.Y.S. 323, 127 Misc. 
579; Forster v. Winfield, 23 N.Y.S. 
169, 3 Mise. 435 [rev 37 N.E. 111, 142 
N.Y. 327]. 


N-C.—Hass: v. Hass, 143 S.E. 541, 
195 N.C. 734; Allen v. Cameron, 106 
S.E. 484, 181 N.C. 120; Faison v. Mid- 
dleton, 88 S.E. 141, 171 N.C. 170, Ann. 
Cas.1917H 72. 


Ohio.—Sadler v. Sadler, 23 Ohio Cir. 
CtIN:S. 35351960, [cit Cyel? 


Or.—Stubbs v. Abel, 233 P. 852, 236 
P. 505, 114 Or. 610. 


Pa.—In re Swentzell’s Estate, 144 
At 129, 294 Pa. 261; Com.,v. Hackett, 
102 Pa. 505; Miller v. Boyd, 8 Pa.Dist. 
&Co. 52. 


R.I.—Newport Water Works v. Sis- 
son, 28 A. 336, 18 R.I. 411; Carpenter 
v. Brown, 6 R.I. 383. 


S.C.—Kirkland v. Moseley, 96 S.E. 
608, 109 S.C. 477; Fraser v. Hamilton, 
Dy ASAOM OO ASHES 


Va.—Smith’s Ex’r. jv. Smith, 17 
Gratt. (58 Va.) 268; Mayo v. Carring- 
ton, 4 Call (8 Va.) 472, 2 Am.D. 580; 
Fleming v. Bolling, 3 Call (7 Va.) 75; 
Seekright v. Carrington, 1 Wash. (1 
Va.) 45. 


Eng.—Smyth v. Smyth, 8 Ch.D. 561; 
Attree v. Attree, LR. 11 Ea. 280; 
Hutchinson v. Hutchinson, 13 Ir.Eq. 
332. 


[a] Words “give and bequeath” in 
a residuary clause will pass realty, 
although the word ‘devise’ is not 
used therein. Rickman v. Meier, 72 
N.E. 1121, 2183 Ill. 507. 


[b] Fact that word “surplus” ina 
residuary clause has a more appro- 
priate application to personal proper- 
ty is not decisive against construing 
it as including real estate also. Lamb 
vy. Lamb, 30 N.E. 138, 131 N.Y. 227. 


[c] Real property not disposed of 
held to pass under residuary clause 
see Chrisman v. Magee, 67 So. 49, 901, 
108 Miss. 550; Miller v. Boyd, 8 Pa. 


Henderson, 37 


In determining whether real es-. 
tate passed under a residuary clause referring to per- 
sonal estate the court must consider the whole will®® 
in the light of the circumstances surrounding the tes- 
tator,®“ and the amount and character of his prop- 
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from the fact that such a bequest is coupled with 
deseriptive terms,*° or from the circumstance that 
a previous clause dealt only with personalty of a 
particular kind.™! 
the personal estate, a bequest of a particular resi- 


By analogy to a bequest of all 


due of such estate is held to include all of the par- 
ticular kind which is not effectually disposed of.*? 


Dist.&Co. 52; In re Howard, 159 A. 
143, 52 R.I.. 170. 


rr hake wean property see infra § 


Burial. lot not passing under gen- 
eral residuary clause see Cemeteries 
§ 25 text and note 78. 


64. Ark.—Williams v. Norton, 191 
S.W. 34, 126 Ark. 503. 


Ill.—Haynes v. McDonald, 96 N.E. 
823, 252 Ill. 236. 


Ky.—Buckley v. Hogan, 134 S.W. 
1139, 142 Ky. 706; Wheeler’s Heirs vy. 
Dunlap, 13 B.Mon. 291. 


Md.—Plummer v. Shepherd, 51 A. 
1738, 94 Md. 466; Walters v. Walters, 
3 Harr.&J. 201. 


Mass.—Bates v. Kinsley, 
306, 215 Mass. 62; 
20 Pick. 252. 


Mich.—Walsh v. Backus, 149 N.W. 
1022, 183 Mich. 527. 


N.J.—Bragaw v. Bolles, 25 A. 947, 
N.J.Eq. 84; Graydon v. Graydon, 
N.J.Eq. 229. 


102 N.E. 
Bullard v. Goffe, 


N.Y.—Lamb v. Lamb, 30 N.E. 133, 
131 N.Y. 227; Davis v.. Tremain, 126 
N.Y.S. 43, 69 Misc. 120, 2 N.Y.Civ.Proc. 
N.S. 340 [aff 129 N.Y.S. 1119, 145 App. 
Div. 902 (rev on other grounds 98 N. 
E. 383, 205 N.Y. 236)]. 


N.C.—Faison vy. Middleton, 88 S.E. 
141, 171 N.C. 170, Ann.Cas.1917E 72. 


Pa.—In re Swan’s Estate, 86 A. 275, 
238 Pa. 430. 


S.C.—Buist v. Dawes, 
281. 


Eng.—Doe v. Roberts, 7 M.&W. 382, 
151 Reprint 814. See also Doe v. 
Buckner, 6 T.R. 610, 101 Reprint 730 
(“the rest, residue and remainder of 
my estate and effects” did not include 
realty, despite the introductory 
clause ‘as to my estate and effects 
both real and personal,’’ where other 
parts of the will did not make it nec- 
essary to disinherit the heir and the 
context indicated an intention to lim- 
it the residue to personalty). 


[a] “Personal and mixed.”’—A re- 
siduary clause, devising ‘personal 
and mixed estate,’’ is insufficient to 
embrace real. property. Chilcoat v. 
Reid, 140 A. 100, 154 Md. 378; Miller 
v. Worrall, 48 A. 586, 62 N.J.Eq. 776, 
90 Am.S.R. 480. 


65. In re Scheiner’s Will, (lowa) 
247 N.W. 532; Clifford v. Foster, 14 
OhioCir.Ct.N.S. 391. 


[a]. “Real or mixed.”—A residu- 
ary clause disposing of all the rest, 
residue, and remainder of the prop- 
erty “whether real or mixed,” will ex- 
clude personal property. In re 
Scheiner’s Will, (lowa) 247 N.W. 5382. 


66. In re Swentzell’s Estate, 144 
A. 129,.294 Pa. 261. 


[a] Where conversion of realty in- 
to cash is ordered by the testator it 
is natural that, in making a residuary 
bequest, the testator should look for- 
ward to the time that the residue, if 


24 $.C.Eq. 


Specific description. 
residuary clause without a specific description."* 


Land can be passed by the 


Appurtenances and privileges expressly excepted 


any, should be ascertained and all of 
his property would be personal prop- 
erty; hence, a residuary disposal of 
“all of my personal estate’ or the 
like under such circumstances will in- 
clude real estate which is directed to 
be converted. Stoughton v. *Liscomb, 
98 <A. 188, 39 R.I. 489;. Monroe v. 
Jones, 8 R.I. 526. 


67. In re Swentzell’s Estate, 
A. 129,/294 Pa. 261. 


68. In re Swentzell’s Estate, supra. 


[a] “Personal estate” including 
realty.——Real estate passed under a 
residuary clause devising the residue 
of personal estate “not hereinbefore 
: disposed of,’ where payment of 
expenses more than exhausted the 
personal property. In re Swentzell’s 
Estate, 144 A. 129, 294 Pa. 261. 


69. In re Regnault’s Estate, 202 
N.Y.S. 270, 121 Mise. 663. 


Limited or particular residue gen- 
erally see supra § 1474. 


70. In re Regnault’s Estate, 
N.Y.S. 270, 121 Misc. 663. 


[a] No restriction to class.—By a 
provision bequeathing ‘‘all the rest of 
my personal property, bank books, se- 
curities and dividends,” the testatrix 
did not limit the kind and class of 
personal property bequeathed to bank 
books, securities, and dividends. In 
re Regnault’s Estate, 202 N.Y.S. 270, 
121 Misc. 663. 


Descriptive words as not restrict- 
ing general residue see supra § 1475. 


71. Crosby v. Cornforth, 90 A. 981, 
112 Me. 109. 


[a] No limitation to tangibles.— 
Where the testatrix gave specific tan- 
gible personal property to legatees 
named, and then in a distinct clause 
gave the remainder of her ‘‘personal 
property” to another legatee, the lat-- 
ter, in view of the circumstances, was 
held entitled to the rights and cred- 
its of the testatrix, the gift not be- 
ing limited merely to tangible prop- 
erty. Crosby v. Cornforth, 90 A. 981, 
112 Me. 109. 


72. De Trafford v. Tempest, 21 
Beav. 564, 52 Reprint 978; Cook v. 
Oakley, 1 P.Wms. 302, 24 Reprint 399. 


[a] After a bequest of certain 
chattels in a certain house, all other 
chattels in the house were given to 
a certain beneficiary, with a general 
residuary clause over. The first be- 
quest lapsing, its subject-matter fell 
into the particular residue, and 
passed to that beneficiary. De Traf- 
ford v. Tempest, 21 Beay. 564, 52 Re- 
print 978. 


73. U.S.—White v. Keller, 68 F. 
796, 15 C.C.A. 683; Blagge v. Miles, 
3 F.Cas.No. 1,479,-1 Story 426. 


Tlil.—Fisher v. Fairbank, 58 N.E. 
962, 188 Ill. 187; Hale v. Hale, 17 N.E. 
470, 125 Ill. 399. 


Miss.—Morris v. 
Miss. 492. 


Mo.—Three States Lumber Co. y. 
Rogers, 46 S.W. 1079, 145 Mo. 445. 


144 


exes 


202 
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and reserved from a specific devise of the land to 
which they are incident, and otherwise undisposed 
of, will fall into the residuum ;** however, where the 
land to which such incidents are attached is specifi- 
cally devised to another without exception or reser- 
vation or any apparent intention to sever them, the 
residuary clause will not carry them or exclude them 


from the specific devise.*® 
[§ 1480] (4) After-Acquired 


N.J.—Miller v. Worrall, 48 A. 586, 
62 N.J.Eq. 776, 90 Am.S.R. 480; Carter 
VeCrave4o cA. tidy 58 N.J.mg. 4k; 
Peirsol v. Roop, 40 A. 124, 56 N.J.Eq. 
Ye 


N.Y.-—Mills v. Thompkins, 95 N.Y.S. 
962, 47 Misc. 455 [rev on other 
grounds 97 N.Y.S. 9,110 App.Diy. 212]. 


N.C.—Foil v. Newsome, 50 S.E. 597, 
138 N.C. 115, 3 Ann.Cas. 417. 


Pa.—In re McGovran’s Estate, 42 
A. 705, 190 Pa. 875; Jacob’s Estate, 
21 A. 318, 140 Pa. 268, 23 Am.S.R. 230, 
11 L.R.A. 767 [aff 9 Pa.Co. 40]. 


Tenn.—Hutchinson v. Gilbert, 7 S. 
W. 126, 86 Tenn. 464; Blackmore v. 
Blackmore, 3 Sneed 365. 


Tex.—Grimes v. Smith, 8 S.W. 33, 
70 Tex. 217; Hymer vy. Holyfield, 
(Civ.App.) 87 S.W. 722. 


Eng.—Attree v. Attree, L.R. 11 Eq. 
280; Whicker v. Hume, 14 Beav. 509, 
51 Reprint 381 [aff 1 DeG.M.&G, 506, 
50 Eng.Ch. 389, 42 Reprint 649]. 


N.B.—Hazen v. Hazen, 20 N.B. 70. 


Ont.—McMylor v. Lynch, 24 Ont. 
Sie 


fa] For example, where a4 will di- 
rected the division of the residue aft- 
er payment of debts, legacies, etc, 
such provision was not void for un- 
certainty because there might be no 
residue, but passed title to the testa- 
tor’s real estate. Raub v. Rodabaugh, 
112 N.E. 1003, 185 Ind. 513 [supersed- 
ing op 109 N.E. 803]. 


74. Rankin’s Appeal, (Pa.) 16 A. 
82, 2 L.R.A. 429, 1 Mon. 308. 


75.5 Jones v. Janney, 8 Watts&S. 
(Pa.) 436, 42 Am.D. 309; Snider v. 
Snider, 3 Phila, (Pa.) 158. 


76. After-acquired property: 
In general see supra §§ 1383-1386. 


As passing by will generally see su- 
pra §§ 103-106 in 68 C.J. 


Effect of republication or revival on 
See supra § 574. 


77. Crenshaw v. McCormack, 19 
App.D.C. 494; Noel v. Jones, 216 S.W. 
98, 185 Ky. 835; Faison v. Middleton, 
88 -S.By) 141, 171 NC. 170, _Ann.Cas. 
1917E 72; Strock v. Strock, 6 Ohio 
App. 275. 


Lapsed devises generally see infra 
§§ 2254-2296. 


78. U.S.—Hardenbergh v. Ray, 14 
SOtw e052 051 Seal 29 38 el Rds 98: 
White v. Keller, 68,.F. 796, 15 C.C.A. 
683. 


D.C.—Crenshaw v. McCormack, 19 
App.D.C. 494. 


IJl.—Wingard v. Harrison, 169 N.E. 
232, 337 Ill. 387; Lombard v. Whit- 
beck, 51 N.E. 61, 173 Ill. 396; Roberts 


Property? &—(a) 
Realty. While, prior to modern legislation, the op- 
eration of a residuary clause on realty differed ma- 
terially from its operation on personalty, owing to 
the testator’s inability to devise subsequently ac- 
quired realty, and to the rule that the heir should be 
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v. Roberts, 29 N.E. 886, 140 Ill. 345; 
Woman’s Union Missionary Soc. of 
America v. Mead, 23'N.B. 603, 131 Ill. 
33: Hale v. Hale, 17 N.E. 470, 125 111. 
399: 


Ind.—Cate v. Cranor, 30 Ind. 292; 
Kounse v. Dronberger, (App.) 180 N. 
i 28. 


Iowa.—Luers v. Luers, 124 N.W. 
603, 145 Iowa 600, 139 Am.S.R. 453; 
Briges v. Briggs, 29 N.W. 632, 69 Iowa 
617. 


Kan.—Silverman vy. Larson, 259 P. 
707, 124 Kan. 267. 


Ky.—-Noel v. Jones, 216 S.W. 98, 185 
Ky. 835; Durham’s Adm’r vy. Clay, 134 
S.W. 153, 142 Ky. 96. 


La.—Blakemore’s Succession, 9 So. 
496, 43 La. Ann. 845; Shaw v. York, 
5 La.Ann. 146; Shane & Withers v. 
Withers’ Legatees, 8 La. 489. 


Me.—Chapman vy. Chick, 16 A, 407, 
81 Me. 109. 


Md.—Ruckle y. Grafflin, 39 A. 624, 
86 Md. 627. 


Mass.—Laing v. Barbour, 119 Mass. 
523; Hill v. Bacon, 106 Mass. 578; 
Pray v. Waterston, 12 Metc. 262. 


Miss.—Doe ex dem: Wynne v. 
Wynne, 23 Miss. 251, 57 Am.D. 139. 


Mo.—Mueller v. Buenger, 83 S.W. 
458, 184 Mo. 458, 105 Am.S.R. 541, 67 
L.R.A. 648; Webb v. Archibald, 34 
S.W. 54, 128 Mo. 299; Webb v. Archi- 
bald, 28 S.W. 80; Hale v. Audsley, 
26 S.W. 963, 122 Mo. 316. 


ye eae: athe v. Lamprey, 22 N.H. 


N.J.—Carter v. Gray, 43 A. 711, 58 
ING J EIQ rea 


N.Y.—Byrnes v. Baer, 86 N.Y. 210; 
Youngs v. Youngs, 45 N.Y. 254; Lamb 
v. Lamb, 14 N.Y.S. 206, 60 Hun 577 
[aff 30 N.H. 133, 131 N.Y. 227]; Deck- 
oe Hoag, 168 N.Y.S. 199, 101 Misc. 


N.C.—Faison v. Middleton, 88 S.E. 
141, 171 N.C. 170, Ann.Cas. 1917E 72; 
pee v. Mercer, 34 S.E. 106, 125 N.C. 


Ohio.—Strock v. Strock, 26 OhioCir. 
Ct.N.S. 561; Newton v. McKinstry, 16 
OhioCir.Ct.N.S. 219; Lee v. Scott, 26 
Ohio Ciri€ty 799% 


Pa.—Williams v, Brice, 51 A. 376, 
201 Pa. 595; In re McGovran’s Estate, 
42 A. 705, 190 Pa. 375; Com. v. Hack- 
ett, 102 Pa. 505; Miller v. Boyd, 8 
Pa.Dist.&Co. 52; Williams v. Brice, 
10 Pa.Dist. 721; Donnelly’s Est., 8 Pa. 
Dist. 182. 


Tenn.—Wynne’s Lessee v. Wynne, 2 
Swan 405, 58 Am.D. 66. 


Tex.—Grimes v. Smith, 8 S.W. 38, 
70 Tex. 217; Edds v. Edds (Civ.App.) 


aes ol 


[$§ 1479-1480 


favored at the expense of a devisce, which led to in- 
testacy in the case of lapsed devises,’7 under pres- 
ent statutes the real property owned by the testator 
at the time of his death, and not otherwise disposed 
of, will ordinarily pass under a general residuary 
clause, the language of which is broad enough to in- 
clude real estate,‘® unless a contrary intention ap- 
pears by the will.*® 
of the clause is so restricted as to inelude only per- 
sonal property,®® or is limited to a particular re- 
siduum of real estate,®! the after-acquired real prop- 
erty will not pass thereby. While it has been held 
that, under a statute providing that after-acquired 
real property shall pass by will where it appears that 


Obviously, where the language 


282 S.W. 638. 


Va.—Bowe v. Bowe’s Adm’r, 86 S.E. 
856, 118 Va. 28. 


Ont.—Vansickle v. Vansickle, 9 Ont. 
A. 352; Hammill v. Hammill, 9 Ont. 
530; Morrison vy. Morrison, 9 Ont. 223, 
10 Ont. 303. 


[a] Property acquired by will of 
the husband of the testatrix whose 
death occurred after she executed her 
will will pass under a general residu- 
ary clause. Bowe v. Bowe’s Adm’r, 
86 S.E. 856, 118 Va. 28. 


[b] Evidence of intention to in- 
clude.—A will making certain be- 
quests of personalty, and a codicil, 
executed after the testator had in- 
herited certain realty, confirming the 
will, evidences an intention to dispose 
of his entire residuary estate, includ- 
ing such realty. Decker v. Hoag, 168 
N.Y.S. 199, 101 Mise. 474. 


[c] Statutes not controlling.—In 
determining whether after-acquired 
real estate passed under specific de- 
vise or residuary clause, neither a 
statute requiring that an intention to 
devise the entire interest in real es- 
tate shall be effectuated nor the rule 
requiring a construction against par- 
tial intestacy are controlling, where 
the intention to devise the entire es- 
tate was effectuated whether the real 
estate passed under the specific be- 
quest or the residuary clause and 
there was no partial intestacy in ei- 
Pe te canoe v. Coon, 118 N.E. 820, 

nd. [superseding o App.) 
12> N-Ey 847): 5. OP GS 


79. Noel v. Jones, 216 S.W. 98, 185 
ven 835. And see cases infra notes 
80-81. 


[a] After-acquired city houses 
and lots will not pass under a resid- 
uary clause giving the ‘‘remainder of 
my lands,’ where the testator desig- 
nates as “lands’’ farm property only, 
and specifically described his houses 
and lots devised, thus indicating a 
contrary intention. Noel v. Jones, 216 
S.W. 98, 185 Ky. 835. 


80. I1l.—Williams v. Johnson, 1 N. 
BY. 274, 122) 1.60 


Ind.—Bowen v. Johnson, 6 Ind. 110, 
61 Am.D. 110. 


Ky.—Warner’s Ex’rs v. Swearingen, 
6 Dana 195. 


Me.—Blaisdell v. Hight, 69 Me. 306, 
31 Am.R. 278. 


Md.—Rea v. Twilley, 35 Md. 409. 


io ah v. Hutchinson, 61 Mo. 


N.Y.—Lynes v. Townsend, 33 N.Y. 
He Havens yv. Havens, 1 Sandf.Ch. 


81. Wheeler v. Brewster, 36 A. 32, 
68 Conn. 177, 2 Prob.Rep.Ann. 115. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


-§§ 1480-1482] ° 


it was the intention of the testator to devise such 
property, the intention to pass such estate by the re- 
siduary clause must be clear and manifest and rest- 
ing on more than conjecture,*? it has also been de- 
cided that, where a statute provides that after-ac- 
quired property shall pass under a will if such shall 
clearly and manifestly appear by the will to have 
been the testator’s intention, while the intention 
must appear by the will, the statutory provision is 
not to be rigidly construed in this respect, and a 
general residuary clause will ordinarily suffice to 
A residuary clause giving all property, 
sion or expectan- 
cy,” manifests an intention to dispose of after- 
acquired real estate within the meaning of a statute 
requiring that such property will pass if such shall 
manifestly appear to be the testator’s intention.*+4 
Where the statute requires that an intention to de- 
vise after-acquired land must appear expressly in 
the will, such land will not pass under a devise of 


pass it.** 
real, personal, or mixed, “in posses 


82. Crenshaw v. McCormick, 19 
App.D.C. 494 (holding further that 
the mere fact that a devise of real es- 
tate is contained in the residuary 
clause of a will does not show an in- 
tention on the part of the testatrix 
that after-acquired real estate should 
pass under that clause). 


83. Silverman v. Larson, 259 P. 
707, 124 Kan. 267; Strock v. Strock, 6 
Ohio App. 275; Newton v. McKinstry, 
16 Ohio Cir.Ct.N.S. 219. 


[a] Statute construed. — The 
words “clearly and manifestly” as 
used in the statute should receive but 
little consideration in construing the 
clause, and where it reasonably ap- 
pears from the will that the testator 
intended to devise after-acquired 
lands, the intention should be given 
effect notwithstanding these inten- 
sives. Newton v. McKinstry, 16 Ohio 
Cir;Ct.N:-S. 219. 


[b] MTlustration.—A will contain- 
ing the general residuary clause, “The 
balance and remainder of my property 
of every kind and description I give 
and bequeath,” etc., covers after-ac- 
quired real estate under the statute. 
Strock v. Strock, 6 Ohio App. 275. 


{c] Facts and circumstances sur- 
rounding testator at the time he made 
his will may be considered in arriving 
at the testator’s intention to include 
after-acquired real property in his 
residuary clause. Newton v. Mc- 
Kinstry, 16 Ohio Cir.Ct.N.S. 219. 


Consideration of surrounding facts 
and circumstances generally see su- 
pra § 1120. 


84. In re Smith’s Will, 
180, 176 Wis. 494. 


[a] Word “expectancy” is of 
significance and weight in this re- 
spect; its use distinguishes the prop- 
erty the testator might thereafter ac- 
quire from property in his possession. 
It is not restricted to personal prop- 
erty. In re Smith’s Will, 186 N.W. 
180, 176 Wis. 494. 


85. Teel v. Hilton, 42 A. 1111, 21 R. 


186 N.W. 


I. 227; Pierce’s Petition, 39 A. 430, 
20 RI. 380. 
86. U.S.—Clement v. Whittaker, 


231 F. 940, 146 C.C.A. 136 [aff 225 F. 
211, and cert den 36 S.Ct. 727, 241 U. 
S. 679, 60 L.Ed. 1233]. 
Ky.—Durham’s Adm’r v. Clay, 
S.W. 153, 142 Ky. 96. 
La.—Burnside’s Succession, 35 La. 
Ann. 708. 


N.J.—In re Swartwout’s Will, 25 N. 
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curities.®° 


J.Eq. 369. 
N.C.—Fishel v. Hage, 38 N.C. 510; 
Davie v. King, 37 N.C. 203; Jones v. 


Jones, 1 N:C. 482. 


Ohio.—Newton v. 
Ohio Cir.Ct.N:S.. 219. 


Va.—Bowe v. Bowe’s Estate, 86 S.E. 
856, 118 Va. 28. Compare Herndon y. 
Carr, Jeff. 132 (holding that after- 
acquired slaves, because of their 
peculiar nature, did not pass under a 
residuary clause). 


Eng.—Bland v. Lamb, 2 Jac.&W. 
399, 37 Reprint 680. 


Transfer of slaves by will general- 
ly see Slaves § 8. 


87. Dunlap v. Dunlap, 74 Me. 402. 


[a] Where testator at making of 
will had very little property and 
willed “the remainder of the little 
property I shall leave’ to the wife 
of a nephew who had taken care of 
him during his illness, but subse- 
quently became entitled to a large 
amount of money from a deceased 
brother, it was held that the testator 
did not intend to pass this additional 
amount in his gift of the residue. 
Dunlap v. Dunlap, 74 Me. 402. 


88. Construction of term: 
“Bonds, mortgages, and securities” 
see supra § 1439. 
“Money” see supra §§ 1434-1436. 
“Notes” see supra § 1440. 
“Stock”, see supra §§ 1437, 1438. 
39. Fla.—Sloan v. Sloan, 74 So. 
407, 73 Fla. 345. 


Iowa.—In re McdAllister’s ‘Estate, 
183 N.W. 596, 191 Iowa 906. 


Me.—Pierce v. Stidworthy, 9 A. 617, 
79 Me. 234 [mod on other grounds 16 
A. 333, 81 Me. 50}; Grant v. Bodwell, 
7 A. 12, 78 Me. 460. 


Mass.—Be2llard y. Carter, 
112, 16 Am.D. 377. 


Miss.—Chrisman v. Magee, 67 So. 
49, 108 Miss. 550 [sug error gr on 
other grounds 67 So. 901, 108 Miss. 
550]. 

N.C.—Royal vy. Moore, 121 S.E. 666, 
187 N.C. 379. 

Pa.—In re Reimer’s Estate, 28 A. 
186, 159 Pa. 212 [rev 23 Pittsb.L.J. 
N.S. 452, 40 Pittsb.L.J. 452]. 


Wis.—Wolf v. Schaeffner, 8 N.W. 8, 
51 Wis. 53. 


See Talcott v. American Board of 
Com’rs for Foreign Missions, 205 Ill. 


McKinstry, 16 
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the residue of the testator’s estate.*° 


[§ 1481] (b) Personalty. A  gencral 
bequest carries all the personalty owned by the tes- 
tator at the time of his death, although acquired sub- 
sequently to the making of the will,*® unless a con- 
trary intention is apparent.*? 


[§ 1482] (5) Choses 
General words in the residue will inelude choses in 
action of various kinds,*® as well’as money and se- 
Thus, where the will orders a conversion 
of real and personal property into cash to pay spe- 
cific legacies and a surplus is found to exist, such 
surplus, if not otherwise disposed of, will pass under 
the residuary clause.®4 j 
clause requiring property not otherwise disposed of 
to be sold and its proceeds divided as directed has 
been held not to pass money on hand, notes, bonds, 
and accounts payable;®? however, the reverse has 
been held where the money and choses in action con- 


residuary 


in’ Action and Money.** 


A provision in a residuary 


App. 339. 


[a] Kinds of choses in action pass-: 
ing.—(1) ‘Alabama claim.” Grant v. 
Bodwell, 7 A. 12, 78 Me. 460. (2) 
Bond coupons placed for collection. 
In re Cliff, 47 -N.B.-302. (3) Claims 
for damage to property. Pierce v. 
Stidworthy, 9 A. 617, 79 Me. 234 [mod 
on other grounds 16 A. 333, 81 Me. 501. 
(4) Insurance policies. Sloan v. 
Sloan, 74 So. 407, 73 Fla. 345; In re 
McAllister’s Estate, 183 N.W. 596, 191 
Iowa $06; Royal v. Moore, 121 S.E. 
666, 187 N.C. 379. (5) Mortgage. 
Ballard v. Carter, 5 Pick. (Mass.) 112, 
16 Am.D. 377. (6) Notes given for 
the price of land. Chrisman v. Magee, 
67 So. 49, 108 Miss. 550 [sug error gr 
on other grounds 67 So. 901, 108 Miss. 
550]. : 

Right to dispose of proceeds of lifa 
ere’ by will see Life Insurance § 
9 9 

90. Stuckey v. Stuckey, 10 S.C.Eq. 
308; Miars v. Bedgood, 9 Leigh (36 
Va.) 361. 


[a] Words “all money that re- 
mains” or “all remaining money.” 
when used in a residuary clause, em- 
braces the remaining personal estate, 
whether it be money, stocks, or bonds. 
Matter of Blackstone’s Estate, 95 N.Y. 
S. 977, 47 Misc. 538, 5 Mills Surr; 16. 


[b] Bequest in codicil of the 
money undisposed of will pass the 
proceeds of the sale of property. di- 
rected by the will. Seabrook’s Ex’rs 
v. Seabrook, 16 S.C.Eq. 201. 


Meaning of “money” as depending 
on testator’s intent see supra § 1434. 


91. MacDonald v. Fagan, 111 S.E. 
193; 1138 °S'C 510! 


[a] Residuary clause completing 
prior item.—If an item in a will be- 
queathing the proceeds of the sale of 
certain property is incomplete because 
the bequest manifestly would not 
exhaust the proceeds, since the will 
must be construed as a whole, the 
incompleteness is supplied by a sub- 
sequent item bequeathing the residue 
of the estate, which is as effective for 
that purpose as if it had been made 
an additional clause of the item con- 
taining the specific bequests. Mac- 
ete v. Fagan; 111 S.E. 793, 118 S.C. 


' EI ig from ademption see infra 


92. Scales v. Scales, 59 N.C. 163. 


[a] It cannot be presumed that 
the testator intended bonds, notes, 
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stitute the bulk of the residue,®? or where it is ap- 
parent that the testator or scrivener inaptly express- 
A residuary clause giving all of 
the residue of the testator’s estate to a named bene- 
ficiary and directing that any of the residue not in 
money should be converted into cash and paid to 
such beneficiary does not indicate an intention to 


ed his intention.°®* 


limit the residue to be disposed of to money to the 


exclusion of personal property.°° 


[§ 1483] (6) Income and Profits.°® 
the amount of a general residue, all of the income of 
the estate not otherwise disposed of must be added 
to the residue.®? Thus, unless an intention to make 


and accounts due to “be sold.” Scales 
v. Seales, 59 N.C. 1638. 


93. Hogan v. Hogan, 63 N.C. 222 
(holding that, where the bulk of the 
residue of personalty directed to be 
sold and divided is money and choses 
in action, and there is little other per- 
sonalty, the money and choses in ac- 
tion will pass under the residuary 
clause). 


94. Walls v. Walls, 117 So. 670, 218 
Ala. 147; McGregory v. Gaskill, 296 
S.W. 833 [transf 296 S.W. 1238, 317 Mo. 
AAA : 

[a] MTlustration.—A provision for 
the sale of personal property and dis- 
tribution of the residue does not in- 
dicate that an unskilled testator in- 
tended the sale of such personal prop- 
erty as was capable of sale and a 
distribution of the proceeds there- 
from, and thereby excluded cash, 
notes, and accounts payable, but it 
will authorize the distribution of 
money, notes, and accounts payable as 
well as the proceeds of the _ sale. 
Walls v. Walls, 117 So. 670, 218 Ala. 
147. 


95. McGregory v. Gaskill, 296 S.W. 
833 [transf 296 S.W. 1238, 317 Mo. 
1221. 


[a] Reason.—The very clause it- 
self provides for the conversion of.all 
of the property not in cash and pay- 
ment over to the beneficiary named. 
MecGregory v. Gaskill, 296 S.W. 833 
{transf 296 S.W. 123, 317 Mo. 122]. 


96. Cross references: 


Annuities, income, and support and 
maintenance see infra §§ 1641-1643. 


Income and profits: 
In general see supra §§ 1414-1420. 
Where there is failure of testa- 


mentary disposition see infra § 
§§ 2309, 2319. 


Interests on hequests see infra §§ 
2642-2663. 


Surplus and accumulations of income 
of testamentary trust funds see in- 
fra §§ 1900-1902. 


Time as of which interest on legacies 
begins to run see infra §§ 2643-2657. 


97. Chase Nat. Bank of City of 
New York v. Schleussner, (Conn.) 167 
A. 808; Matter of Benson, 96 N.Y. 499, 
48 Am.R. 646 [mod 31 Hun 104 (aff 1 
Dem.Surr. 486)]; Seibert v. Miller, 55 
N-Y.S. 593, 34 App. Div. 602; In re 
Vanderbilt’s Estate, 236 N.Y.S. 316, 
134 Misc. 574 [aff 248 N.Y.S. 165, 229 
App.Div. 574]; In re Reighard’s Es- 
tate, 97 A. 1044, 253 Pa. 43; Yerkes’ 
Hst., 22 Pa.Co. 263; In re Walsh’s Hs- 
tate, 13 Sask.L. 289. 


[a] Income of funds set apart or 
held for the payment of legacies 
which are payable without interest 
should be added to the residue. Mat- 
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some other disposition clearly appears in the will,°® 
the residuary clause will carry the income earned by 
the residue itself,®® and that accruing to assets set 
aside to pay debts and administrative and other ex- 
penses during the settlement period,’ and rents earn- 
ed by real estate directed to be converted into cash 
to pay legacies, between the date of the testator’s 
death and the date of sale,? and also interest aceru- 


ing on general,? but ordinarily not on specific, leg- 


To ascertain 


acies‘ during the administrative period.? 
residuary bequest, contingent in terms, carries the 
intermediate income, which is not undisposed of but 
accumulates,® where the statutes permit the accumu- 


A general 


ter of Benson, 96 N.Y. 499, 48 Am.R.]S. 700. 


646 [mod 31 Hun 104 (aff 1 Dem.Surr. 
486) ]. 

Amount of residue generally see in- 
fra § 1486. 


98. In re Foster’s Will, 256 N.Y.S. 
383, 143 Misc. 191; Sax’s Estate, 19 
Pa.Dist. 118. 

993 Old Colony. “Lrust?) Co. ave 


Forsyth Dental Infirmary for Chil- 
dren, 171 N.E. 734, 271 Mass. 511, 70 
A.L.R. 633; Matter of Benson, 96 N.Y. 
499, 48 Am.R. 646 [mod 31 Hun 104 
(aff 1 Dem.Surr. 486)}; In re Geis- 
mann’s Will, 234 N.Y.S. 92, 183 Misc. 


826; In re Brokaw’s Estate, 165_N.Y. 
S. 700. 
{a] This is not ordinarily im- 


portant as to the interest on the 
residue, as both the principal and the 
interest will go to the same parties, 
but when it is important to anyone, 
it should be thus ascertained. Matter 
of Benson, 96 N.Y. 499, 48 Am.R. 646 
ed 31 Hun 104 (aff 1 Dem.Surr. 
48 x 


[b] Shares of residue not im- 
mediately payable. — Where a will 
provides that certain shares of the 
residuary estate Shall not be payable 
until the’ end of a certain time after 
the death of the testator, and such 
shares have not lapsed, the income 
thereof for such time forms a part of 
the residuary estate. Matter of Ben- 
son, 96 N.Y. 499, 48 Am.R. 646 [mod 
31 Hun 104 (aff 1 Dem.Surr. 486)]. 


[c] TMlustration.—Where a_ will 
provided, as to the residue of an es- 
tate, that the executors should divide 
it into four equal parts, one of which 
was to be given to each of the ‘'tes- 
tator’s three sons, and one to a trus- 
tee to collect the profits and pay the 
same to a daughter during her life, 
and on her death to divide the prin- 
cipal among her issue, in distributing 
the interest earned on the residuary 
estate within the administrative year, 
as the bequest of one fourth of the 
residue to the trustee for the benefit 
of the daughter carries with it an 
implied direction to pay the life bene- 
ficlary the income of such one fourth 
from decedent’s death, the value of 
the residue as of the date of dece- 
dent’s death should be divided into 
four equal parts, and one part set 
aside for the benefit of the daughter, 
and the interest realized on the en- 
tire residue should be divided into 
four parts, and one of these parts 
paid to the daughter, and the balance 
of such, together with interest earned 
on general legacies within one year 
after the granting of letters testa- 
mentary, should then be divided into 
four parts, and one of these parts 
paid to the trustee as a part of the 
one fourth of the residue directed to 
Pe paid for the benefit of the daugh- 
er. 


For later cases, developments and changes in the law see Annotations, 


In re Brokaw’s Estate, 165 N.Y.864, and quot Cyc]. 


[ad] General legatee (1) may not 
have income earned by the estate 
pending settlement. Stanley-v. Stan- 
ley,.142-A. 851,:108 Conn 1600, (2), A 
legatee of one half of the residue was 
not entitled to income thereon during 
settlement of the estate. Stanley v. 
Stanley, supra. (3) Income earned 
on the share of a general residuary 
legatee pending settlement of the es- 
tate passes under a residuary clause. 
Stanley v. Stanley, supra. 


1. In re Foster’s Will, 256 N.Y.S. 
383, 143 Misc. 191; In re Ryan’s Hs- 
tate, 250 N.Y.S. 522, 140 Mise. 364; 
In re Phillips’ Estate, 221 N.Y.S. 317, 
128 Misc. 896; In re Brookfield’s Es- 
tate, 178 N.Y.S. 681, 109 Misc. 345; In 
re Brokaw’s Hstate, 165 N.Y.S. 700. 


[a] Language not defeating dispo- 
sition.—A provision bequeathing 
property of which the testator ‘‘might 
die seized or possessed or to which I 
may in any way be entitled at time 
of my decease’’ does not prevent the 
earnings during the settlement period 
from passing under aé_ residuary 
clause. Olds SColony. “Lrusti Coignye 
Forsyth Dental Infirmary for Chil- 
dren, 171 N.E. 734, 271 Mass. 511, 70 
ARERR Gees 


Surplus and accumulations of in- 
como of trust funds see infra §§ 1900— 
1902. 


2. Sax’s Estate, 19 Pa.Dist. 118; 
Stout’s Estate, 16 Pa.Dist. 74; Watt’s 
Estate, 3 Pa.Dist. 343. 


[a] Qualification of rule. — The 
sale must be made within a reason- 
able time if the rents of real estate 
ordered to be converted are to go in- 
to the residue. Sax’s Estate, 19 Pa. 
Dist.” 118. 


3. In re Brokaw’s Estate, 165 N.Y. 
S. 700. 


{a] Interest on residue and on 
general legacies.—Nothing may be di- 
vided among residuary legatees, ex- 
cept interest actually earned on the 
residue, together with interest earned 
on geéneral legacies during the year 
of administration. In re Brokaw’s Es- 
tate, 165 N.Y.S.°700. 


General legacies as not carrying in- 
terest for administrative year see in- 
fra § 2643. 


4. Specific legacies as carryi in- 
terest see infra § 2663. 26 


5. Bequest of personal propert 
as including interest or income a4 
supra § 1453. 


6 Conn.—State v. Sliney, 
621, 78 Conn. 397. 


Md.—Hurford v. Haines, 9 A. 540, 
67 Md. 240. 


Nev.—In re Hartung’s Estate, 155 
P. 353, 39 Nev. 200 [retax den 159 P. 


62 A. 


same title and section number. 


§§ 1483-1486] 


lation,’ unless a contrary intention clearly appears.® 


[§ 1484] (7) Proceeds from Ademption.° 
siduary clause will pass proceeds from the ademption 
of specific legacies,1° in whatever form such pro- 
ceeds exist,'? unless such a disposition is contrary 
to the manifest intention of the testator.1? 
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by a codicil, the amount deducted, if no special pro- 
vision is made for it, falls into the residue and is not 
subject to distribution as intestate estate.!® 
other hand, a residuary clause covering articles which 
remain after specific legatees have chosen their gifts 
as directed by the will does not pass legacies which 


On the 


have been revoked.17 


[§ 1485] (8) Revoked or Reduced Bequests or 


Devises. A codicil revoking a specific devise, and 
containing no disposition of the property, causes the 
land to pass under the residuary clause of the will,1* 
and a similar holding has been made as to a revoked 
legacy,1* although there is contrary authority.5 


Likewise, where there is a reduction of a bequest 


Pa.—In re Leisenring’s Estate, 85 
A. 80, 237 Pa. 60, L.R.A.1916F 798, 
Ann.Cas.1914B 84. 


$.C.—Drayton v. Rose, 28 S.C.Eq. 
328, 64 Am.D. 731. 


Eng.—Trevanion v. Vivian, 2 Ves. 
430, 28 Reprint 274; Bullock v. Stones, 
2 Ves. 521, 28 Reprint 333. 


7. In re Leisenring’s Estate, 85 A. 
80, 237 Pa. 60, L.R.A.1916F 798, Ann. 
Cas:.1914B 84. 


Disposition of invalid accumula- 
tions see infra § 1901. 


8 Gray v. Corbit, 4 Del.Ch. 135 
(where the residuary devisees were 
expressly excluded from rents accru- 
ing from real estate devised). 


9. Ademption generally see infra 
§§ 2199-2232. 


10. Ind.—Coon v. Coon, 118 N.E. 
820, 187 Ind. 478 [superseding op 
(App.) 112 N.E. 841]. 


Neb.—In re Kulp’s Estate, 239 N.W. 
636, 122 Neb. 157. 


N.Y.—In re Bouk’s Estate, 141 N.Y. 
S. 922, 80 Mise. 196, 10 Mills: Surr. 
234; Hosea v. Skinner, 67 N.Y.S. 527, 
32 Misc. 653. ¥ 


Ohio.—Foye v. Foye, 172 N.E. 386, 
35 Ohio App. 283. 


Eng.—Wingfield v. Newton, 2 Coll. 
520 note, 33 Eng.Ch. 520, 63 Reprint 
843. 


Ademption by sale or conveyance 
generally see infra § 2207. 


11. Coon v. Coon, 118 N.E. 820, 187 
Ind. 478 [superseding op (App.) 112 
N.E. 841]; Hosea -v. Skinner, 67 N.Y. 
S. 527, 32 Misc. 653. 


[a] WWlustrations.—(1) Where the 
testator bequeathed certain specific 
legacies, with a residuary clause, and 
afterward sold the subject matter of 
the specific legacies, and invested the 
proceeds in bonds which he held at 
the time of his death, the bonds were 
held to pass under the general residu- 
ary clause. Hosea v. Skinner, 67 N.Y. 
S. 527, 32. Mise. 653. (2) Where a 
testator gives A the residue of his 
personal estate except certain stock 
which he gives to B, and the stock 
is afterward converted into money, it 
falls into the residue given to A. 
Wingfield v. Newton, 2 Coll. 520 note, 
33 Eng.Ch. 520, 68 Reprint 843. 


12. In re Kulp’s Estate, 239 N.W. 
636, 122 Neb. 157 (where it was said 
that a mere reading of the will con- 
vinees the court that the testatrix 
could not possibly have contemplated 
such a disposition of the proceeds of 
the sale of lands devised by her 
will). 5 

13. Giddings v. Giddings, 32 A. 
834, 65 Conn. 149, 48 Am.S.R. 192; 
Sias v. Chase, 93 N.E. 802, 207 Mass. 
372. 


14. In re Kathan’s Estate, 153 N.Y. 
Beets 90 Mise. 540, 14 Mills Surr. 


Siw Smith v. Haynes, 111i Mass. 
16. Hayward vy. Loper, 35 N.E. 225, 
147 Ill. 41. 


17. In re Kathan’s Estate, 153 N.Y. 
S. 366, 90 Misc. 540, 14 Mills Surr. 369. 


18. Cross references: 


Effect of residuary clause on charge 
of legacies on realty see infra §§ 
2500-2503. 


Residuary interests of beneficiaries 
pre eh shares see supra §§ 1309, 


“Residue” 54 C.J. p 715. 


19. Ala.—Pearce v. Pearce, 74 So. 
952, 199 Ala. 491; American Morte. 
Co. v. Boyd, 9 So: 166, 92° Ala.’ 139: 
Carter v. Balfour’s Adm’r, 19 Ala. 814. 


Cal.—McDougald v. Low, 127 P. 
1027, 164 Cal. 107. 


Conn.—Perry v. Bulkley, 72 A. 1014, 
82 Conn. 158; Phelps v. Robbins, 40 
Conn. 250. 


Del.—Morris v. Warren, 9 Del. 414. 


Hawaii.—In re Rowat’s Estate, 31 
Hawaii 92; Smith v. Haalilio, 8 
Hawaii 640. 


Ill.— Fisher v. Fairbank, 58 N.E. 
962, 188 Ill. 187; Retzinger v. Retzing- 
er, 239 Ill.App. 127 [rev on other 
grounds 162 N.E. 155, 331 Ill. 102]; 
Primm vy. Primm, 111 IllApp. 244. 


Iowa.—In re Richter’s Will, 234 N. 
W. 285, 212 Towa 38; ‘Nichols v. 
Swickard, 234 N.W. 846, 211 Iowa 957. 


Kan.—Woolverton v. Johnson, 77 P. 
559, 69 Kan. 708. 


Ky.—Baldock v. Richardson, 1 Ky. 
L. 359. 


Me.—Chapman v. Chick, 81 Me. 109. 

Md.—Levering v. Riggs, 49 Md. 432. 

Mass.—Old Golony Trust Co. v. 
Smith, 165 N.E. 657, 266 Mass. 500; 
Ansin v. Taylor, 159 N-E. 513, 262 
Mass. 308; Treadwell v. Cordis, 5 
Gray 341. 

Mich.—In re Spier’s Hstate, 195 N. 
W. 430, 224 Mich. 658. 

Miss.—Luckey y. Dykes, 10 Miss. 
60. 

Mo.—In re Holmes’ Estate, 40 S.W. 
(2d) 616, 328 Mo. 143. 

Neb.—Smullin v. Wharton, 125 N.Ww. 
1112, 86 Neb. 553. 

Nev.—In re Hartung’s Estate, 155 
P. 358, 159 P. 864, 39 Nev. 200. 

N.J.—Berger v. Burnett, 123 A. 879, 
95 N.J.Eq. 643 [mod (Ch.) 121 A. 770]; 
Paterson General Hospital Ass’n_ y. 
Blauvelt, 66 A. 1055, 72 N.J.Eq. 725. 


N.Y.—Hoyt v. Hoyt, 85 N.Y. 142; In 


[§ 1486] f. Amount of Residue.18 
“rest and residue,” or other general terms, in the ab- 
sence of language showing a contrary intention, mean 
the estate remaining after satisfaction of charges, 
debts, and particular legacies and devises,!® and the 


The words 


re Cushman’s .Estate, 257 N.Y.S. 582, 
143 Misc. 432; In re Mahlstead’s Will, 
250 N.Y.S. 628, 140 Misc. 245 [254 N.Y. 
S. 1011, 234 App.Div. 891]; Harrison 
v. Jewell, 2 Dem.Surr. 37. 


N.C.—Lane v. Bennett, 56 N.C. 390; 
Graves v. Howard, 56 N.C. 302. 


N.D.—In re Murphy’s Will, 189 N. 
W. 497, 48 N.D. 1267. 


Pa.—Neide’s Hst., 22 Pa.Dist. 563. 


R.I.—Moran v. Cornell, 142 A. 605, 
49 R.I. 308; Quinn v. McDowell, 132 
A. 888, 47 R.I. 814; Bullard v. Red- 
wood Library, 91 A. 30, 37 R.I. 107; 
Frelinghuysen vy. New York L. Ins., 
etc., Co., 77. A. 98,32 R.D. 160, Ann-Cas: 
1912B 237; Gould v. Winthrop, 5 R.I. 
S195 


Wash.—McCullough y. Lauman, 80 
P. 441, 38 Wash: 227. 


Wis.—In re Reynolds’ Will, 138 N. 
W. 1019, 151 Wis. 375. 


Pt ais re Cleveland, [1893] 3 Ch. 


Alta.—In re Aldridge, 9 Alta.L. 512. 
Ont.—Re Way, 6 Ont.L. 614. 


[a] Gift of “residue” is gubject to 
precedent claims on the estate; it is 
a gift of what remains after the debts 
and legacies are paid. Bullard y. Red- 
wood Library, 91 A. 30, 37 R.I. 107. 


[b] Common wall to adjoining 
buildings. — Where the _ testator 
specifically devised a brick building 
and an adjoining structure went to 
the residuary devisees, the latter, who 
were the petitioner’s predecessors in 
title, did not take a part of the brick 
wall supporting the floor timbers of 
an adjoining building and the ground 
underneath, because the devise of the 
brick building was a specific gift of 
the entire building without exception, 
and as a gift of the residue is a gift 
of what is left after satisfying pre- 
vious gifts, the residuary devisee did 
not get a fee in the wall or in any 
part of the brick building. <Ansin y. 
Taylor, 159 N.E. 513, 262 Mass. 159, 


[c] General legatee is not re- 
quired to contribute to the expenses 
of administration, where the -con- 
tribution would enhance a residuary 
legacy and decrease a general legacy. 
In re Murphy’s Will, 189 N.W. 497, 48 
N.D., 1267. 


[d] General or specific devise or 
bequest is not required to contribute 
to the expense of administration, 
where contribution would enhance 
residuary legacy or devise. In re 
McQueen’s Hstate, (N.D.) 250 N.W. 
95. 


fe] Rule applied.—(1) Adminis- 
tration expenses, commissions, and 
other charges uSually payable from 
the residuary estate are payable from 
the proceeds of realty constituting 
the bulk of the residuary estate. In’ 
re Nimphius’ Estate, 244 N.Y.S. 135, 
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withdrawal of specific gifts made in eodicils,?° and 
also all deductions required by law,?+ such as the 
payment of any statutory allowance fixed by the 
court for the temporary maintenance of the widow 
and received by her for that purpose.?? 


Time and mode of determination. In the absence 
of controlling words to the contrary,?* the residue 
distributable under the residuary clause must be de- 
termined as of the date of the death of the testator?* 
in the light of the’ knowledge relative to the estate 
which is acquired by his executors subsequent to his 
death;2® and where the gift of the residue is after 
the payment of debts and similar charges and nonde- 
ferred legacies, the residue is to be formed subject 
to such payments even though actually made at a 
later time.2® The actual determination of the 
amount of the residue is made in the course of ad- 
ministration,?7 or on the settlement of the estate,?® 
hence, where, by provisions of the will, the amount 
of a legacy is to be determined by the amounts of 
the shares into which the residue of the estate is to 
be divided, in the absence of anything leading to a 
different conclusion, it is considered that the testa- 
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[§§ 1486-1487 


tor intended that the residue at the time of settle- 
ment should constitute the basis of the calculation.” 


Certainty of amount.?° Necessarily the amount 
of the residue cannot be known to the maker of any 
but a deathbed will, since his pecuniary condition 
may change at any time,*! hence, where the testator 
devises the residue of “his estate, estimating its 
amount, the fact that it proves in excess of his esti- 
mate will not deprive the legatee of any of it,** and 
the fact that the purpose of the gift does not re- 
quire the expenditure of the entire residue does not 
cut down the amount of the residuary gift.** More- 
over, a provision for the expenditure of the residue 
of the testator’s estate, after the death of bis wid- 
ow, for the improvement of the family burial ground, 
has been held not to be invalid for uncertainty of 
the amount to be used.?# 


[§ 1487] g. Gifts of Residue to Beneficiaries Else- 
where Mentioned.*® Under a residuary bequest to 


legatees in proportion to their legacies, all legatees,. 


pecuniary and specific, are entitled,?* unless some of 
them are excluded, expressly or by implication.°* 


137 Misc. 501. (2) Where there is a 
residuary estate, the expenses of ad- 
ministration must fall on that. In re 
Brooklyn Trust Co., 166 N.Y.S. 513, 
179 App.Div. 262 [mod 157 N.Y.S. 671, 
92 Misc. 695]. 


Party wails generally see Party 
Walls 47 C.J. p 1321. 


Distribution of residue to legatees 
pro rata or otherwise see supra §§ 
1309, 1310. 


20. In re Aldridge, 9 Aita.L. 512. 


21. Old Colony Trust Co. v. Smith, 
165 N.E. 657, 266 Mass. 500. 


22. Costen v. Fricke, 276 S.W. 579, 
169 Ark. 572; Retzinger v. Retzinger, 
239 Ill.App. 127 [rev on other grounds 
162 N.E. 155, 331 I). 102); Smullin v. 
Wharton, 125 N.W. 1112, 86 Neb. 553. 


Election as to allowance or exemp- 
tion generally see infra § 2348. 


23. Old Colony Trust Co. v. Smith, 
165 N.E. 657, 266 Mass. 500. 


24. Mayberry v. Carey, 167 N.E. 
281, 268 Mass. 255; Old Colony Trust 
Co. v. Smith, 165 N.E: 657, 266 Mass. 
500; City Bank Farmers’ Trust Co. v. 
Taylor, (R.I.) 163 A. 734. 


Will operative as of death of testa- 
tor see supra § 1168. » 


25. City Bank Farmers’ Trust Co. 
Vomlavilor,, (Ri) 163) Au 734, 


26. Old Colony Trust Co. v. Smith, 
165 N.E. 657, 266 Mass, 500. 


27. American Mortgage Co. v. 
Boyd, 9 So. 166, 92 Ala. 139; Smith v. 
Heyward, 105 S.E. 275, 115 S.C. 145, 


[a] Reason for rule.—Where the 
deductions to be made from. the 
residue on account of some of the 
objects mentioned are dependent on 
many contingencies, they are ascer- 
tained in the course of administra- 
tion, and, as a rule, when the adminis- 
tration of an estate has proceeded so 
far that the amount of the residue 
may be definitely determined, the es- 
tate is ready for settlement. It would 
be mere guess work to determine the 
amount of the residue before they 
are ascertained in administration. 
American Mortgage Co. v. Boyd, 9 So. 
166, 92 Ala. 139. 


[b] Additions during administra- 
tion.—A particular residuum of 
“money, bonds, or mortgages” in a be- 
quest will include not only property 
of that kind at the death of the tes- 
tatrix, but such as was on hand at 
that time, plus such as might be add- 
ed thereto in the course of adminis- 
tration, such additions being clearly 
contemplated by the testatrix by a 
provision that the proceeds of the 
sale of her interest in certain real 
property be invested for the payment 
of her debts, legacies, etc. Smith v. 
Heyward, 105 S.H. 275, 115 S.C. 145. 


22. Wapello County Sav. Bank v. 


Keokuk County, 229 N.W. 721, 209 
Iowa 1127. 
fa] Residuary legatee’s interest 


can be determined only by settlement 
of the estate and ascertainment there- 
by of what the interest consists of. 
Wapello County Sav. Bank v. Keokuk 
County, 229 N.W. 721, 209 Iowa 1127. 


[b] Determination by court.— 
Existence of a residuary estate, if 
any, can be determined only by ad- 
judication of the proper court. Wa- 
nello County Sav. Bank v. Keokuk 
County, 229 N.W. 721, 209 Iowa 1127. 


29. American Mortgage 
Boyd, 9 So. 166, 92 Ala. 139. 


Shares of beneficiaries see infra §§ 
1301-1311. 


30. Certainty of: 


Amount of testamentary trust see in- 
fra §§ 1838-1839. 


Bequests generally see supra § 1371. 


31. In re Bradley, 101 N.W. 393, 
123 Wis. 393. 


32. Abicht’s Est., 20 Pa.Dist. 185. 


33. Woman’s Union Missionary 
Soc. v. Mead, 23 N.B. 603, 131 Tl. 33; 
meets v. Chase, 62 N.E. 959, 181 Mass. 


[a] Monument on grave.—Where 
a residuary clause gives the residue 
of the testatrix’ estate to be expended 
in fixing up her burial lot and erecting 
a “suitable and proper’ monument 
thereon, the requirement that all the 
residue shall be thus used is not cut 
down by describing the intended 
monument as suitable and _ proper. 


Co. Ey: 


Davis v. Chase, 62 N.E. 959, 181 Mass. 
39. 


34. Waller v. Sproles, 22 S.W.(2d) 
4, 160 Tenn. 11. 


35. Residuary: 


Beneficiaries generally. see supra § 
1194, 


Interests of beneficiaries see supra §§ 


1301-1311. 


36. Newlin v.. White, 84 N.C. 542; 
Oden v. Windley, 55 N.C. 440; McKel- 
vey v. McKelvey, 1 N.E. 594, 43 Ohio 
St. 218; Cope v. Banning, 1 Sim.&St. 
534, 1 Hng.Ch. 534, 57 Reprint 211; 
Nannock yv. Horton, 7 Ves.Jr. 391, 32 
Reprint 158. 


[a] Secret trust invalidating leg- 
acy does not exclude a legatee from 
taking his portion of the residue, 
where there is nothing to show that 
this portion is subject to a trust. 
Carlile’s Est., 14 Pa.Co. 362. 


Shares receivable where residue 
distributed in proportion to prior 
gifts see supra § 1310. 


37. In re Hoffman’s Will, 124 N.Y. 
S. 680, 67 Misc. 334, 7 Mills Surr. 474; 
Adair v. Maitland, 7 Bro.P.C. 587, 3 
Reprint 380, 3 Ves.Jr. 231, 30 Reprint 
984; Henwood v. Overend, 1 Meriv. 
23, 35 Reprint 586; Grassick v. Drum- 
mond, 1 Sim.&St. 517, 1 Eng.Ch. 517, 
57 Reprint 205; Re Colbert, 15 Ont. 
W.N. 459. 


[a]. Limited to survivors.—A will 
provided that on the death of the life 
tenant the remainder should be divid- 
ed pro rata among the legatees named 
in the will. If the word “legatees” 
was intended to indicate the five per- 
sons named as such in the will, the 
entire estate could not be disposed of, 
and, if the testator had so intended, 
he could easily have called them by 
name. In another clause providing 
for abatement of legacies, a certain 
process of proportion was ordained 
necessarily applicable only to the 
beneficiaries who survived testator. 
Thus “legatees” should be construed 
to mean only those who survived the 
testator, and thus became legatees 
in the proper import of the term. 
In re Hoffman’s Will, 124 N.Y.S. 680, 
67 Misc. 334, 7 Mills Surr. 474. 


Change by codicil as affecting 
shares see supra § 1485. 


For later cases, developments and changes in the law sce Annotations, same title and section number, 


a 


§ 1488] 


[§ 1488] J. Estates**&’—1. Creation by Will in 
Hstates may be ereat- 
ed by any words manifesting the testator’s inten- 
tion,*® and depend on that intention.*° 
mine the nature of the estate devised, reference may 
be made to other devises in the will,*! but the opin- 
ion of the beneficiary is immaterial.*? 
be effectual so far as the testator’s interest went,** 
and gifts by will are construed to dispose of the tes- 
tator’s entire interest,4* and to give an absolute*® 
The fact that a. 
testator disposes of real and personal property in 


General—a. General Rules. 


and vested*® interest if possible. 


‘WILLS 


To deter- 


A gift may 


do so.°° 


the same sentence of his will is a circumstance indi- 


38. Taking by descent and not by 
will where will gives heirs same 
share as under intestacy statutes see 
supra § 132 in 68 C.J. 


Wife’s separate estate see Husband 
and Wife § 449. 


39. De Yampert v. Duncan, 67 So. 
287, 190 Ala. 572; Com. v. Hackett, 
LOZ Pa. 4505: 


{a] TIllustration.—A will devising 
land to the testator’s son to be held 
during his natural life, and at this 
death to be equally divided between 
the heirs of his body, and, shouid he 
die without leaving a child or chil- 
dren, the right to dispose of the land 
‘herein devised to him and the heirs 
of his body” as he should see fit, jus- 
tified the assumption that the testa- 
tor intended to make a gift of the 
property by the will, rather than to 
recite past transactions. De Yam- 
a v. Dunean, 67 So. 287, 190 Ala. 
Sigs 


[b] No particular words are nec- 
essary to constitute a devise of real 
estate. Com. v. Hackett, 102 Pa. 505. 


[c] Word “lend” in a will may 
mean “give.’’” Booth v. Terrell, 16 Ga. 
20. 


40. Booth v. Terrell, 16 Ga. 20; 
Mount v. Morton, 20 Barb. (N.Y.) 123; 
In re Catlin, 160 N.Y.S. 1034, 97 Misc. 
223. 


[a] Quantum of frechold devised 
by will is to be determined primarily 
by the intention of the testator, as de- 
duced from his language, and rules 
of construction as to estates devised 
by will should not be invoked in the 
first instance to ascertain the inten- 
tion, but should be resorted to only to 
apply such rules to an ascertained in- 


tention. In re Catlin, 160 N.Y.S. 1034, 
97 Misc. 223. 
[ib] Acts of parties may show 


what estate was intended. Mount v. 
Morton, 20 Barb. (N.Y.) 123. 


{[c] Time as of which fixed.—The 
character of an estate devised is fixed 
at the death of the testator. Billman 
v. Billman, 158 N.E. 12, 25 Ohio App. 
242. 


41. Gahan v. Golden, 162 N.E. 164, 
330 Ill. 624; Harkness vy. Lisle, 117 
S.W. 264, 132 Ky. 767. 


Effect of various parts of will or 
codicil on devise of fee simple see 
infra §§ 1503-1505. 


42. Dodge v. Hall, (Mo.) 37 S.W. 


(2d) 585; Holmes v. Stanhope, 15 Pa. 
Dist. 121. ‘ 
[a] For example (1) the opinion 


of the beneficiary, expressed in an 
agreement, as to what interest she is 
entitled to is immaterial in deciding 
the question, as the character of the 
estate devised by the will is a ques- 
tion of law. Holmes y. Stanhope, 15 
Pa.Dist. 121. (2) Title and estate 


which a devisee had in land under a 
will could not be determined by what 
he thought he had. Dodge vy. Hall, 
(Mo.) 37 S.W.(2d) 585. 
43. Crosgrove v. Crosgrove, 38 A. 
219, 69 Conn. 416. 
44. Simonds v. 
421, 168 Mass. 144. 
Presumption: 
Against intestacy generally see supra 
§ 1147. 
Applied to give fee simple see infra 
§ 15147. 


Simonds, 46 N.E. 


45. Personalty see infra § 1528. 
Realty see infra § 1496. 
46. See infra § 1681. 


47. Liesman y. Liesman, 162 N.E. 
855, 331 Ill. 287. 


48. Liesman y. Liesman, supra. 


49. Myers v. Moorestown Trust 
Co., 145 A. 540, 104 N.J.Eq. 308. 


50. Conn.—Hull v. Hull, 126 A. 699, 
101 Conn. 481. 


Iowa.—Iowa City State Bank v. 
Pritchard, 202 N.W. 512, 199 Iowa 676. 


N.Y.—Tillman v. Ogren, 125 N.E. 
821, 227 N.Y. 495; Clay v. Wood, 47 
N.E. 270, 153 N.Y. 134; Ottman v. All- 
ter, 208 N.Y<S. 454, 212 App.Div. 80 
[aft 152 “Nie. 412) 242 (NsY. 6251; In 
re Rossiter’s Will, 236 N.Y.S. 443, 134 
Mise. 8387; In re Blanch’s Will, 214 
N.Y.S. 565, 126 Misc: 421; In re Russ’ 
Hstate, 201 N.Y.S. 542, 121 Misc. 498; 
In re Reynolds, 186 N.Y.S. 246. 


Ohio.—Heath v. Borst, 13 Ohio App. 
115; Heath y. Borst, 32 Ohio C.A. 377. 


Pa.—In re Mallory’s HMstate, 131 A. 
714, 285 Pa. 186; Sheets’ Estate, 52 
Pa. 257; In re Young’s Estate, 28 Pa. 
Dist. 869. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86. 


Tex.—Gilliam v. Mahon, 
App.) 231 S.W. 712. 


Vt.—Crossman v. 
tate, 138 A. 736, 100 Vt. 407; 
v. Doty, 15 A. 362, 60 Vt. 712 


W.Va.—Rau v. Krepps, 133 S.E. 508, 
101 W.Va. 344. 


[a] Other statements of rule.—(1) 
“The books teach these rules for the 
interpretation of wills. (1) When an 
estate or interest in land is devised, 
or personalty is bequeathed, in clear 
and absolute language, without words 
of limitation, the devise or bequest 
cannot be defeated or limited by a 
subsequent doubtful provision infer- 
entially raising a limitation upon the 
prior devise or bequest. (2) When 
there is an absolute or unlimited de- 
vise or bequest of property, a subse- 
quent clause expressing a wish, de- 
sire, or direction for its disposition 
after the death of the devisee or lega- 
tee, will not defeat the devise or be- 


(Commn. 


Crossman’s Hs- 
Chaplin 


Repugnancy of subsequent language. 
speaking, an estate or interest devised or bequeathed 
by will is neither enlarged nor reduced by subsequent 
language unless there is a clearly expressed intent to 
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cating that he thereby intends to ereate the same es- 
tate in both classes of property,*? although such pre- 
sumption is not conelusive.*® In determining the na- 
ture or character of estate given by a will, the same 
rules of construction apply whether the gift is of 
realty or personalty.*® 


Broadly 


quest, nor limit the estate or interest 
in the property to the right to possess 
and use during the life of the devisee 
or legatee. The absolute devise or 
bequest stands, and the other clause 
is to be regarded as presenting preca- 
tory language. The will must be in- 
terpreted to invest in the devisee or 
legatee the fee-simple title of the 
land, and the absolute property in the 


subject of the bequest.” Bills v. 
Bills, 45 N.W. 748, 80 Iowa 269, 20 
Am.S.R. 418, 8 L.R.A. 696. (2) Where 


an estate or interest is given in words 
of clear and ascertained legal signifi- 
eation, it will not be enlarged, cut 
down, nor destroyed by superadded 
words in the same or subsequent 
clauses, unless they raise an irre- 
sistible inference that such was the 
testator’s intention. Lawrence v. 
Burnett, 96 S.B. 144, 109 S.C. 416; Ad- 
ams v. Verner, 86 S.E. 211, 102 S.C. 7. 
(3) “It is a well-settled rule of con- 
struction, as applied to wills, that, 
where an absolute estate or a certain 
specific interest given is reasonably 
clear and in unambiguous language in 
one part, section, or clause of the will, 
this interest or estate will not be cut 
down, affected, impaired, or qualified 
in the same or a subsequent provision 
by inference or argument, or an inac- 
curate recital of or reference to its 
contents, in other parts of the will; 
and such estate so vested will be 
held to be qualified or cut down only 
by words equally clear and distinct 
as the words constituting the devise, 
whether such words are contained in 
the same or a separate provision. 
That this rule is sound and in ac- 
cord with reason and the great weight 
of authority will be seen by examina- 
tion of the text-books and adjudicated 
cases.” In re Friss’ Will and Estate, 
TAI S Pel 6 aig br OkhmS9 os 


[b] When rule inapplicable.-—The 
rule that, where the intention of a 
testator is clear to vest a particular 
title, subsequent directions inconsist- 
ent with such right and estate fail 
for repugnancy does not apply where 
there is no clear repugnancy. Arring- 
ton v. McDaniel, (Tex.Civ.App.) 14 
S.W.(2d) 1009. 


[c] Same principles govern en- 
largement as govern reduction of es- 
tates or interests by subsequent lan- 
guage. Adams v. Massey, 76 N.BE. 
916, 184 N.Y. 62. 


Effect of prior or subsequent claus- 
es generally see supra § 1158. 

Reduction or enlargement of: 
Fee: 

Defeasible see infra §§ 1559, 1560. 

Simple absolute see infra § 1504. 


Interest in personalty see infra §§ 
1531, 1563. 


Absolute indefeasible see infra § 1563. 
Life estate see infra §§ 1610, 1611. 


Tenancy or estate for years see infra 
§ 1640 text and note 63. 


*By DOUGLAS ROBINSON GRAY (§§ 1488-1550). 
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Incidents of estate®t do not depend upon the tes- 
tator’s intention but are engrafted on it by the law.°? 


[§ 1489] b. Only Recognized Estates Can Be Cre- 
ated. The estate created must be one recognized by 


law.°$ 


Personalty as well as realty is a proper subject of 


limitation by will.>4 


WILLS 


[§ 1491] d. Technical Words.*” 
of limitation in a will are ordinarily presumed to be 


[§§ 1488-1492 


Technical words 


used as such;°8 such presumption may be overcome 


only by affirmative evidence of a contrary intent,°° 
and the nature of the property bequeathed does not 


restrict the meaning of technical terms,®® although 


[§ 1490] c. Concurrent or Successive Character 


of Interest. 


51. See Estates 21 C.J. p 906. 


52. Thornton’s Ex’rs vy. Krepps, 37 
ware: 


53. Ark.—First Nat. Bank _ Vv. 
Marre, 38 S.W.(2d) 14, 183 Ark. 699. 


Colo.——Walton v. Wormington, 2 
P.(2d) 1088, 89 Colo. 355. 


La.—Kernan’s Succession, 26 So. 
749, 52 La.Ann. 48; McCan’s Succes- 
sion, 19 So. 220, 48 La.Ann. 145. 


Me.—Gregg v. Bailey, 113 A. 397, 
120 Me. 2638. 


Mass.—Johnson y. Whiton, 34 N.E. 
542, 159 Mass. 424; Hill v. Downes, 
125 Mass. 509. 


N.J.—Mullany v. 
Eq. 16, 31 Am.D. 238. 


Mullany, 4 N.J. 


N.Y.—In re ithaca Trust Co., 116 
N.E. 102, 220 N.Y. 437. 
N.C.—Carroll v. Herring, 104 S.H. 


892, 180 N.C. 369. 


Ohio.—Rugg v. Smith, 177 N.E. 784, 
40 Ohio App. 101. 


Pa.—Stanton v. Guest, 132 A. 529, 
285 Pa. 460; Faries’ Appeal, 23 Pa. 
29; Sprankle v. Com., 2 Walk. 420. 


S.C.—Robinson v. Ostendorff, 16 S. 
EB. 371; 38 S.C. 66. 


Eng.—Whitby v. Mitchell, 44 Ch.D. 
85. 


Ont.—Re Scott, 58 Ont.L. 


[1926] 1 Dom.L.R. 151. 


[a] Limitation over following de- 
vise in fee simple or absolute inter- 
est in personalty is ‘an estate not 
known or recognized by the law” and 
eannot be created by will. Rugg v. 
Sag 177 N.E. 784, 785, 40 Ohio App. 

01. 


Cross references: 

Nature and incidents of estates in 
fee simple absolute see Estates §§ 
8-16. 

Validity of: 

Conditions and restrictions repug- 
nant to nature of estate or inter- 
est created see infra § 1757. 

Executory devise see infra § 1668. 


Remainder after fee see infra § 
1658. 


138, 


54. Union Safe Deposit & Trust 
Co. ae Wooster, 130 A. 433, 125 Me. 
22, 20. 


“The rule is well established that 
personal property, as well as real 
estate, is a proper subject of execu- 
tory interests and limitations. In 
wills the strictness of the common 
law, that the gift of a chattel for an 
instant was a gift forever, and that 
a limitation over was void, was miti- 
gated in order to carry out the obvi- 
ous intention of the testator, where 
the contingency on which the limita- 
tion depends is not more remote than 


For later cases, developments and changes in the law see Annotations, 


The intention of the testator as shown 
by the whole will is the only guide in determining 
whether estates are successive®® or concurrent.°® 


lege.®? 


the law allows.”” Union Safe Deposit 
& Trust Co. v. Wooster, supra. 


Executory bequest of personalty 
see infra § 1668. 


Interests in personalty analogous 
to remainder see infra § 1661. 


55. U.S.—Leavitt v. Logan, 15 F. 
Cas.No. 8,173, 3 Wall.Jr. ‘184. 


N.J.—Den ex dem. Rake vy. Law- 
shee, 24 N.J.Law 613; Den ex dem. 
Popino v. Cook, 7 N.J.Law 41. 


N.Y.—Noble v. Thayer, 46 N.Y.S. 
302, 19 App.Div. 446; Post v. Hover, 
30 Barb. 312 [aff 33 N.Y. 593]. 


N.C.—Bowéden y. Lynch, 91 S.EH. 957, 
Lid) IN. Ca 2.03% ; 


Ree ey Ae v. Richards, 9 Serg.&R. 
322. 

W.V2.—Ewing v. Winters, 11 S.E. 
718, 34 W.Va. 23. 


56. ja.—Kidd v. Cruse, 76 So. 59, 
200 Ala. 293. 


Md.—Halstead v. Hall, 60 Md. 209. 


Mass.—Merriam v. Simonds, 121 
Mass. 198. 


N.J.—Den ex dem. Micheau_ v. 
Crawford, 8 N.J.Law 90 


Pa.—Dunwoodie y. Reed, 3 Serg.& 
R. 435; Simmon’s Estate, 4 Pa.L.J. 
204, 7 Pa.L.J. 360. 


[a] For example, a devise of a 
joint life estate to the testator’s wife 
and children, and also of a fee simple 
estate in the remainder to the wife’s 
surviving children conveyed two sep- 
arate estates to the children, the 
court saying: ‘‘Here it is perfectly 
plain that the testator intended to 
create the two estates, one, during 
the life of the widow, the other, a fee 
after her death; and to say that there 
was a merger, which destroyed either 
estate so created, would obviously 
defeat the intention of the testator. 
To hold that because the children had 
a right of joint occupancy with the 
mother during her life, but had al- 
lowed her or her grantee to enjoy 
the full or whole right of occupancy, 
would defeat their title in fee as well 
as their life estate, or that for the 
life of their mother, would be con- 
trary to the clear intention of the 
grantor, and against the interests of 
those who were intended to have the 
fee. For these reasons we hold that 
there was no merger of the estates in 
this case.” Kidd vy. Cruse, 76 So. 59, 
64, 200 Ala. 293. 


57. Whether “heirs,” “issue,” etc., 
are words of purchase or of limita- 
tion see supra §§ 1222-1231, 1253; 
infra §§ 1498-1500. 


58. Il1.—Pool v. Pool, 133 N.E. 
300 Ill. 557. Boeke, 


Ky.—Underwood vy. Magruder, 87 S. 
Ww. 1076, 27 Ky.L. 1165; Hazelwood 
v. Webster, 78 S.W. 123, 25 Ky.L. 1388. 


[§ 1492] e. Beneficial Interest, 
A “beneficial interest,’ when considered as 
a designation of the character of an estate granted or 


words susceptible of both a technical and a nontech- 
nical meaning, used in creating an estate under a will, 
have been construed in their nontechnical sens 


e, 61 


Use, or Privi- 


Pa.—Little’s Appeal, 11 A. 520, 117 
Pass. 


R.I.—Jillson v. Wilcox, 7 R.I. 515. 


gi. eae v. Heyward, 2 S.C.Eq. 


59. In re Swank’s Estate, 113 A. 
679, 270 Pa. 395. 


[a] Strong presumption arising 
from the use in a will of technical 
words of limitation is not easily over- 
come, and cannot be rebutted by any- 
thing short of affirmative evidence of 
a contrary intent so clear as to leave 
no reasonable doubt. In re Swank’s 
Estate, 113° A. 679, °270 Pa. 395. 


60. Hollifield v. Stell, 17 Ga. 280. 


61. Cole y. Cole, 126 N.E. 752, 292 
Ill. 154; In re McLure’s Estate, 208 
P. 900, 68 Mont. 536; In re Jann’s Es- 
tate, 258 N.Y.S. 795, 144 Misc. 64. 


[a] “Children” and “issue.”—Such 
expressions as “die without children,” 
“die without living children or grand- 
children,’”’ and “die without issue” are 
to be construed in accordance with 
the intention of the testator, where 
they can be learned from the whole 
will, and no technical meaning is to 
be attributed to the particular words 


used. Cole v. Cole, 126 N.E. 752, 292 
Ill. 154. 
[b] “Endowed.”—Under ae will 


providing that the testator’s wife 
should be “endowed” in his estate, 
real and personal, in Montana, as un- 
der the law thereof, and real in any 
other state as under its law, the tes- 
tator did not intend, at least so far 
as the Montana estate was concerned, 
that the word “endowed” be limited 
to the technical sense of giving dow- 
er, a provision out of real estate, but 
intended that it include all his world- 
ly goods, personal as well as real, “en- 
dow,” taken in its ordinary and gram- 
matical sense as required by Rev. 
Codes (1921) § 7028, meaning to fur- 
nish with money or its equivalent, to 
make pecuniary provision for, to be- 
stow a fund or income on or for, as a 
permanent provision for an appointed 
purpose. In re McLure’s Estate, 208 
P. 900, 63 Mont. 536. 


{c] “Property” may be construed 
as confined to real estate where used 
in a will drawn by a layman, so as to: 
preclude limitation of a prior abso- 
lute gift of personalty by a clause 
qualifying a gift of “property,” al-’ 
though the technical statutory mean- 
ing of “property” is broad enough to 
include both personalty and realty. 
In re Jann’s Estate, 258 N.Y.S. 795, 
144 Mise. 64. 


62. Fee simple absolute as implied 
from devise of use, income, or pasa) 
ceeds see infra § 1516. ( 


Gifts of profits and rents s . 
§§ 1414-1420. ee supra 


Life estates see infra §§ 1609-1639. 


Same title and section number, 


_ dock ails ate tale Be 


§§ 1492-1494] 


\ 


given by will, has been defined as such interest as a ) 


devisee or legatee takes solely for his own use or 
benefit and not as a mere holder of title for the use 
or benefit of another.°? A privilege®+ or gift of the 
occupation or use of land®® depends on the words of 
the will as to its duration, and also as to its charac- 
ter.°® Such gifts are legal,®” but are restricted to 
the testator’s interest.°® A grant or devise of the 
use of property, without restriction as to the purpose 
of such use, passes an estate in the property,®® im- 
plying the right of exclusive possession for the dura- 
tion of the estate.7° 


Testamentary gift of license to sell standing tim- 


ber creates no estate in the timber prior to severance 
from the freehold." 


Use of house. Where in accordance with the tes- 
tator’s intent as revealed in the instrument, wills 
have been construed as giving the right to use and 
reside in a house.*? 


[§ 1493] f. Effect of Recitals or References. An 
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estate is not enlarged by a.subsequent erroneous re- 
cital of it,7? unless coupled with a clear intention 
to modify the original.7* The estate given may be 
fixed by a paper referred to’® or by other parts of 
the will.7® 


Gift or property to which limitation applicable.77 
A limitation as to the character of estate granted has 
been held applicable to all devises and bequests 


| where occurring in a sequence of devises and_ be- 


quests connected by “also,”78 and where a devise of 
one property, described as to the kind of estate grant- 
ed, is followed by a devise of another property with- 
out description of the kind of estate granted, it 
has been held that the same interest is devised 
in the property undescribed as to kind of estate as 
in that described as to kind of estate.7° 


[§ 1494] g. Estates by Implication.’° Creation 
of estates by implication is not favored,*! and the 
courts will not imply an estate in contradiction to, or 
in the absence of, some expressions of intention.* 


63. People v. Northern Trust Co., 
161 N.E. 525, 330 Ill. 238; People v. 
McCormick, 158 N.E. 861, 327 Ill. 547; 
People v. Schaefer, 107 N.E. 617, 266 
Ill. 334. 

Beneficial interest see Beneficial 7 
C.J. p 1046 text and note 14 


Mere personal license or privilege 
to use as not taxable estate see Tax- 
ation § 2516 text and note 23. 


64, Lakeman vy. Butler, 17 Pick. 
(Mass.) 436, 28 Am.D. 311; Youghio- 
gheny River Coal Co. y. Pierce, 25 A. 
1026, 153 Pa. 74; Carnahan v. Brown, 
60 Pa. 23; Maeck v. Nason, 21 Vt. 115, 
52 Am.D. 41. 

65. U.S.—Zeller’s Lessee v. Eck- 
ert, 4 How. 289, 11 L.Ed. 979. 


Ga.—McKinney v. Wells & Avera, 
64 Ga. 450. ‘ 
Ky.—Proctor v. Duncan, 1 Duv. 318. 
Mass.—Rogers v. American Foreign 
Missions Com’rs, 5 Allen 69. 
N.H.—Hayes v. Tabor, 41 N.H. 521. 
N.Y.—Dorland v. Dorland, 2 Barb. 
63. 
N.C.—Skinner v. Wood, 42 N.C. 181. 
66. Cal.—Welch v. Huse, 49 Cal. 
506. 
Ind.—Sibert vy. Cox, 100 Ind. 392. 
Ky.—Flournoy v. Flournoy, 4 Bush 
519; Payne v. Hunt, 4 B.Mon. 26. 


Mass.—Simonds v. Simonds, 46 N. 
E. 421, 168 Mass. 144; Fay v. Fay, 1 
Cush. 93. 

‘Mich.—Hogan v. Hogan, 6 N.W. 206, 
44 Mich. 147. 

N.J.—Stanford v. Lyon, 22 N.J.Eq. 
S3k 

N.Y.—Rapalye v. Rapalye, 27 Barb. 
610. 

Ohio.—Collier v. Grimesey, 36 Ohio 
St. 17. , 

Pa.—Saxton v. Mitchell, 78 Pa. 479; 
Hart v. Hill, 1 Whart. 124. 

Va.—Craig’s Heirs v. Walthall, 14 
Gratt. (55 Va.) 518; 
Rand. (25 Va.) 213. 

Can.—Robin v. Duguay, 27 Can.S.C. 
347.- 

67. 
260. 

68. Leyman yv. Abeel, 16 Johns. (N. 
VEY OE 


Humphreys vy. Taylor, 5 Or. 


/ 320, 54 Reprint 125. 


Land v. Otley, 4 | 
|intention to create an estate similar 


69. Wilson v. Curtis, 38 A. 365, 90 
Me. 463; City of Philadelphia v. Mer- 
ee Evans Co., 145 A. 706, 296 

oe : 


70. City of Philadelphia v. Mer- 
chant & Evans Co., supra. 


Devisee’s right to possession gen- 
erally see infra § 2462. 


Transfers by legatees or devisees 
see infra §§ 2684-2699. 


71. Young v. Young, 63 S.E. 748, 
LOO Waaeiaas 


72, U.S.—Gardener v. Wagner, 9 
I.Cas.No. 5,218, Baldw. 454. 


A ce v. Walthall, 


37 Ala. 


Md.—Warfield vy. Gambrill, 1 Gill & 
Ja 5508. 


Mass.—Kingman vy. Kingman, 121 
Mass. 249; Whiting v. Whiting, 15 
Gray 508. 


N.J.—Ingersoll y. Ingersoll, 36 N. 
ADC Ry abe 


SE ee ene Appeal, 1 Chest.Co. 


Vt.—Maeck v. Nason, 21 Vt. 115, 52 
Am.D. 41. 


73. Re Arnold, 33 Beav. 163, 55 
Reprint 329; Langslow v. Langslow, 
21 Beav. 552, 52 Reprint 973. 


74 Re Margitson, 48 L.T.Rep.N. 
ee B78 
75. Gray v. Winkler, 57 N.C. 308; 


Thompson’s Ex’rs y. Lloyd, 49 Pa. 


127; Willoughby v. Storer, 22 L.T. 
Rep.N.S. 896. 
76. Baker v. Richards, 27 Beav. 


77. Limitations cutting down fee 
see infra § 1527. 


78. Gillespie y. Miller, 5 Johns. 


Ch. (N.Y.) 21. 


Du Pont v. Du Bos, 29 S.E. 665, 


eo whe 
52 S.C. 244, 3 Prob.Rep.Ann. 465. 


[a] “And also,” followed by an 
incomplete sentence, may indicate the 


to that described in the devise imme- 
diately preceding. Du Pont y. Du 
Bos, 29 S.E. 665, 52 S.C. 244, 3 Prob. 
Rep.Ann. 465. : 
80. Creation by implication of: 


Hstate for years see infra § 1640. 


Fee: 
Simple: 
Absolute see infra §§ 1512-1515. , 
Conditional see infra § 1567. 
Tail see infra § 1573. 


Interest in personalty see 
1538-1540. 


Life estate see infra §§ 1616-1620. 
Remainder see infra § 1656. 
Trust see infra §§ 1849-1851. 


Gifts by implication generally see 
supra § 1123. 

81. Cal.—=In re Vizelich’s Estate, 
CApp:)* F8@B3@d) Visa. 

Ga.—Reynolds v. Dolvin, 
879, 154 Ga. 496. 


R.I.—Thomas v. Rhode Island Hos- 
et Trust Co., 147 A. 884, 50 R.I. 
69. 


infra §§ 


114 S.E. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 -S.GC.), 86: 


Tex.—Gay v. City of Fort Worth, 
(Civ.App.) 4 S.W.(2d) 268. 


“An estate by implication is not 
favored in law, and, unless it is nec- 
essary to carry out the intention of 
the testator and prevent the will from 
failure, courts will not imply a de- 
vise.””’ In re Vizelich’s Estate, supra. 


_ [a] “Authorities are almost unan- 
imous to the effect that an estate by 
implication is never permitted, except 
from necessity, which must be ap- 
parent on the face of the will, and 
for the purpose of effectuating the 
manifest intention of the testator.’ 
Thomas v. Rhode Island Hospital 
Trust Co., 147 A. 884, 886, 50 R.I. 369. 


[b] Mere conjecture or probability 
is insufficient basis for raising an es- 
tate by implication. City Bank 
Farmers’ Trust Co. v. Hentz, 152 A. 
331, 107 N.J.Eq. 283 (where, however, 
the facts warranted implication), 


{c] “The rule of construction is 
that estates will not be created by 
implication unless it be absolutely 
necessary to carry out the intention 
of the testator as gathered from the 
entire will; and furthermore impli- 
cations are not favored by our law.” 
Reynolds v. Dolvin, 114 S.E. 879, 881, 
154 Ga. 496. 


eaten Ga.—Mallery v. Dudley, 4 Ga. 


Hawaii.—Van Holt v. Williamson, 
23 Hawaii 201. 
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But estates may arise by implication to further the 


testator’s apparent intention.** 


Estates will not be enlarged by implication in the 
absence of a clearly expressed intent.** 


[§ 1495] h. Minerals. 


minerals to another.§? 


[§ 1496] 2. Fee Simple Absolute’*—a. In Gener- 

A testator may not devise a fee 
hereinafter referred to as “fee” unless the context 
requires more specific description,®? and withhold 
qualities necessarily incident to such estate,°® and 


al. 


Md.—Shreve v. Shreve, 43 Md. 382. 


N.Y.—Robert v. Corning, 18 N.E. 
SAS TSOUNT Ye 225, 227) LIEN Yes i2. 


S.C.—Manigault v. Holmes, 8 S.C. 
Eq. 298; Carr v. Porter, 6 S.C.Eq. 60. 

Eng.—Scale v. Rawlins, [1892] A.C. 
342" "Raloh v. Carrick, 11j(Ch.D.) 873 
fafi 5 (Ch. Ds 9347): 

“To constitute a devise of an estate 
by implication, the intention must be 


clear.’ Robert v. Corning, supra. 
83. In re Blake’s Estate, 108 P. 
287, 157 Cal. 448: Jacob v. Jacob; 4 


Bush (Ky.) 110; In re Moore’s Estate, 
46 N.E. 960, 152 N.Y. 602, 2 Prob.Rep. 
Ann. 130; Masterson v. Townshend, 
2 NUD 9285123) NOY 458; 10 LAR SAS 
816 and note; Rhodes y. Rhodes, 7 
App.Cas. 192; In re Cane, 60 L.J.Ch. 
36; Stanford v. Stanford, 34 Ch.D. 
362; In re Tucker, 56 L.J.Ch. 449. 


[a] For example, an estate by im- 
plication may arise from an elliptical 
form of expression which necessarily 
involves and implies something else, 
or from a form of gift which cannot 
be rendered effectual 6r a direction 
to do something which direction can- 
not be obeyed without implying some- 
thing else. Parker v. Tootal, 11 H.L. 
Cas. 1438, 11 Reprint 1286. 


s4. Shreve v. Shreve, 43 Md. 382. 


[a] Doctrine of enlarging estates 
by implication arises only in cases 
where the testator has himself left it 
uncertain what estate he intended to 
give. Itis to further an unexpressed 
intention, and not to subvert a plain- 
ly expressed one, that the doctrine 
of enlarging estates by implication 
is resorted to; and where there is an 
estate for life given in express terms 
to one party with a limitation of the 
fee to others, there is no room for this 
eae. Shreve vy. Shreve, 43 Md. 


Enlargement of: 
Defeasible fee see infra §§ 1559, 1560. 
Interest in personalty see infra § 1563. 
HWstate for years see infra § 1640. 
Fee tail by statute see infra § 1579. 
Life estate see infra §§ 1610, 1611. 

85. Hyde v. Rainey, 82 A. 781, 233 
Pa. 540, Ann.Cas.1913B 726. 

86. Hyde v. Rainey, supra; Chris- 
ty v. Christy, 29 A. 781, 162 Pa. 485. 


87. Hyde v. Rainey, 82 A. 781, 233 
Pa. 540, Ann.Cas.1913B 726. 


[a] Tllustration.—A will devising 
a farm to a named son of the testa- 


A testator may by will 
sever the minerals in realty from the surface so as 
to create a separate estate in each,*® and his inten- 
tion to do so may be gathered by implication,*® and 
wherever his intention to do so appears from the 
will, the devise will be given effect as passing a fee 
in the surface to one and an absolute interest in the 
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after the testator has devised the absolute fee sim- 
ple interest the estate is exhausted and nothing re- 
mains of which disposition can be made,®' and any 
language attempting to dispose of the remainder aft- 
er a fee is disregarded as purely precatory®? or as 
void for repugnancy,®? although such rule applies 
only where the repugnanee is clea 
such limitations, however, and to such fixed rules of 
property as may be applicablé,®® the general rule 
that the testator’s expressed intention controls con- 
struction of his will®* applies in determining wheth- 
er or not the will creates a fee simple absolute.°? 


y.94 


Subject to 


Fee favored. It has been said that no words are 


simple absolute, 


trix, and by another item providing 
that if the farm should be leased for 
mining the proceeds should be divid- 
ed among the testatrix’ children, con- 
veyed to the son the surface, and to 
the four children the absolute estate 
in the minerals. Hyde v. Rainey, 82 
A. 781, 233 Pa. 540, Ann.Cas.1913B 726. 


Devise of fee subject to use of coal 
see infra § 1526 note 27 [a]. 


88. Devise of life estate without 
remainder over as creating fee see in- 
fra § 1624. 


Enlargement into fee simple abso- 
lute of: 


Defeasible fee see infra §§ 1559, 1560. 
Life estate see infra §§ 1610, 1611. 


89. See passim infra this section; 
and §§ 1497-1527. 


90. See infra § 1757. 


91. First Nat. Bank v. Torkelson, 
228 N.W. 655, 209 Iowa 659; Bradford 
v. Martin, 201 N.W. 574, 199 Iowa 250; 
Riechauer v. Born, 131 N.W. 705, 151 
Towa 456; Carroll v. Herring, 104 S.E. 
892, 893, 180 N.C. 369. 


“Tf one devise in fee simple, he 
cannot make a limitation over by way 
of executory devise without cutting 
down the first fee, in order to make 
room for the second; for, after giv- 
ing a fee simple absolutely, there is 
no part of the estate or interest left 
in him. So if one devise in fee, with- 
out an express limitation, and give a 
general power to dispose of the land, 
he cannot make a limitation over to a 
third person in case the first taker 
dies without disposing of the land, or 
as to such parts as he does not dis- 
pose of, for the general power con- 
fers the absolute ownership and 
leaves nothing in the devisor.” Car- 
roll v. Herring, supra. 


92. See infra § 1506. 
98. See infra § 1521. 


94 Arrington y. McDaniel, (Tex. 
Civ.App.) 14 S.W.(2d) 1009, 1011 [mod 
(Civ.App.) 4 S.W.(2d) 262]. 


95. Rule in: 
Shelley’s case see infra §§ 1580-1604. 
Wild’s case see infra §§ 1605-1608, 
96. See supra §§ 1118-1125. 


97. Ala.—O’Connell v. O'Connell, 
72 So. 81, 196 Ala. 224. 


Hawaii.—King v. Hawaiian Trust 
Co., Ltd., 21 Hawaii 619. 


Ill—Hempstead v. Hempstead, 120 
N.E. 782, 285 Ill. 448. si 


Ky.—Snyder vy. Snider, 259 S.w. 


necessary to enlarge an estate devised into an abso- 
lute fee,®8 but that restraining provisions must be 
used to confine the gift to a lesser estate.°® 
of doubt, the law favors the fee rather than the 
lesser estate,! preferring the absolute to the condi- 


In case 


700, 202 Ky. 321; American Christian 
Mission Society v. Tate, 250 S.W. 483, 
198 Ky. 621; Hardin’s Ex’r v. Hardin, 
186 S.W. 893, 170 Ky. 736. 


N.Y.-—In re Catlin, 160 N.Y.S. 1034, 
97 Mise. 223. 


N.C.—Jolley v. Humphries, 169 S.E. 
417, 204 N.C. 672. 


Ohio.—Stophlet v. Stophlet, 153 N. 
BK. 867, 22 Ohio App. 327. 


Or.—Friswold v. U. S. Nat. Bank of 
La Grande, 257 P. 818, 122 Or. 246; 
Irvine v. Irvine, 1386 P. 18, 69 Or. 187. 


Pa.—Stanton v. Guest, 132 A. 529, 
285 Pa. 460; Shaffer v. Hummel, 15 
Pa.Dist.&Co. 502. 


[a] Rejection of repugnant words. 
—The intent of a testator as to cre- 
ating an estate in fee simple must 
prevail, if clearly disclosed by the 
will, even if some words must be re- 
jected to give effect to such intention. 
Hempstead v. Hempstead, 120 N.E. 
782, 285 Ill. 448. 


[b] Technical rules of construc- 
tion must yield to the plainly express- 
ed intent of the testator in determin- 
ing whether or not a fee simple is 
created by will. American Christian 
Mission Society v. Tate, 250 S.W. 483, 
198 Ky. 621. 


98. Springs v. Springs, 
839, 182 N.C. 484. 


Common-law rule and _ statutory 
modification as to ungualified devise 
as creating life estate or fee see infra 
§§ 1501, 1502. 

$9. Springs v. Springs, 
839, 182 N.C. 484. 


1. Ala.—Schowalter v. Schowalter, 
128 So. 458, 221 Ala. 364; Gadsden 
Loan & Trust Co. v. Tennessee Coal, 
Iron &R. Coz," 118) Sow 4025-2118 Adee 
219; Dozier v. Dozier, 77 So. 700, 201 
Ala, 174. 


Ill.—Hempstead v. Hempstead, 120 
N.H. 782, 285 Ill. 448; Pitzer v. Morri- 
son, 111 N.E. 1017, 272 Ill. 291; Mayer 
v. McCracken, 92 N.B. 355, 245 Ill. 551; 
Mills v. Teel, 92 N.E. 310, 245 Ill. 483. 


Iowa.—Putbrees v.. James, 144 N. 
W. 607, 162 Iowa 618; In re Freeman’s 
Estate, 124 N.W. 804, 146 Iowa 38. 


Ky.—Carroll v. Carroll’s Ex’r, 58 S. 
W.(2d) 670, 248 Ky. 386; Liberty Bank 
& Trust Co. v. Bimbas, 13 S.W.(2d) 
1001, 227 Ky. 648; Snyder v. Snider, 
259 SW. 700, 1202 'Ky. 321; Rue v. 
Lisle, 255 S.W. 133, 200 Ky. 520; .Cox 
Vv. Fink, 254 S.W. 757, 200 Ky. 219; 
Hardin’s ®x’r v. Hardin, 186 S.W. 893, 
170 Ky. 736; Parrish v. Burkley, 154 S. 


109 S.E. 


109 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tional? or defeasible® estate,* although this rule must 
yield to the majer rule that the testator’s intention 
and, if necessary to harmonize the differ- 
ent provisions of a will, the courts will construe a 
devise as limited rather ‘than absolute.® 


controls,° 


Statutes providing that will shall speak as of date 
of testator’s death’? have been construed as having 
no bearing on the character of the estate devised.® 


[§ 1497] b. Language Used—(1) In General. 
be effective in vesting the fee, a will must contain 


sufficient language to indicate the 


W. 11, 152 Ky. 730; Garrard v. Ken- 


dall, 121 S.W. 997 


.——Carroll ‘v. Herring, 104 S.E- 


N.C 
892, 180 N.C. 369. 


Pa.—Fidelity Trust Co. v. Bobloski, 
06) Ace ta0;eens sea. ose 28, La ReASNES. 
1098. Compare McIntyre v. Ramsey, 
23 Pa. 317 (holding that a fee simple 
was created by a devise “to next male 
heir according to law, and so on in 
succession on that line’’). 


Tex.—Rae v. Baker, (Civ.App.) 38 
S.W.(2d) 366. 


“It has been held by this court—in 
fact, it is a well-established law—that 
when the mind of the chancellor is 
left in doubt as to the intention of the 
testator in such cases the doubt 
should be resolved in favor of the 
larger estate.” Liberty Bank & Trust 
Co. v. Bimbas, 13 S.W.(2d) 1001, 1004, 
227 Ky. 643. 


“In the case of a doubtful devise 
the law leans to that construction 
which will result in vesting in the 
devisee a fee-simple title to land.” 
Dozier v. Dozier, 77 So. 700, 701, 201 
Ala. 174. 


{a] “It is the policy of the law, as 
announced in section 13 of our Con- 
veyances Act and by many decisions 
of this court, that every estate shall 
be deemed to be an estate in fee un- 
less a contrary intention is clearly 
expressed.” Hempstead v. Hemp- 
stead, 120 N.E. 782, 785, 285 Ill. 448. 


{b] Both statute and case law.— 
“It is a general rule in this state both 
of statute and of decision that, where 
an estate in lands is granted or de- 
vised, unless limited by express words 
or by a fair construction, a fee simple 
estate is always favored . wands 
if there be ambiguity as to the limi- 
tation attempted, or doubt of its ap- 
plication, the larger estate will vest.” 
Rae v. Baker, (Tex.Civ.App.) 38 S.W. 
(2d) 366, 368. 


2. Second Nat. Bank & Trust Co. 
of Red Bank v. Borden, 167 A. 224, 226, 
113 N.J.Eq. 378. 


“As between two reasonable con- 
structions of a will, that which makes 
a gift absolute rather than condition- 
al will be preferred.” Second Nat. 
Bank & Trust Co. of Red Bank v. 
Borden, supra. 


& Meriden Trust & Safe Deposit 
Co. v. Squire. 103 A. 269, 92 Conn. 440; 
Hilliard v. Kearney, 45 N.C. 221; In 
re Field’s Estate, 109 A. 677, 266 Pa. 
474; In re Caldwell’s Will, 238 N.W. 
367, 205 Wis. 587; In re Merrill’s Es- 
tate, 220 N.W. 383, 196 Wis. 357. 


4. Absolute interest in personalty 
as favored see infra § 1528. 


5. Hardin’s Ex’r v. Hardin, 186 S. 
W 893, Wl0Ky. o736. 


6. Banzhoff v. Smith, 26 S.W.(2d) 
1084, 1035, 283 Ky. 737. 


‘Tt is an elementary rule of con- 
struction to harmonize all the provi- 
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than a fee.!° 


To 


testator’s intent 


sions of a will in order to arrive at 
the testator’s intention; and, if in the 
application of that rule it becomes 
necessary, in order to give effect to an 
expression contained in the instru- 
ment, to declare a devise to be a lim- 
ited rather than an absolute one—a 
favored interpretation—that con- 
struction will be given.” Banzhoff v. 
Smith, supra. 


7. See supra § 1168. 


8. Reuling’s Ex’x v. Reuling, 
Das Lode Lovey. (Oeil. 


9. In re Krieg’s Estate, 161 P. 257, 
L73ACaln TW21 Jones: va Carey, 84 So. 
186, 122 Miss. 244; Weidman v. Marsh, 
16 Pa. 504 [rev 4 Pa.L.J. 401]; In re 
Gerheim’s Estate, 88 Pa.Super. 530. 


“In order for a will to be effective 
in vesting the fee, it must contain suf- 
ficient language, and a sufficient pur- 
pose obtainable from its language, to 
dispose of the fee, or else the heirs of 
the testator will take the fee by in- 
heritance, and not by the will.” Jones 
v. Carey, supra. 


[aj Particular provision held in- 
sufficient to pass fee.—‘‘Henrietta P. 
Plyler, being the oldest member of 
my family, I hereby give her first 
right to my home located at Fair- 
mount City, Clarion County, and State 
of Pennsylvania.’” In re Gerheim’s 
Estate, 88 Pa.Super. 530, 531. 


10. Drager v. McIntosh, 147 N.BE. 
433, 316 Ill. 460; Stanton v. Guest, 132 
A. 529, 285 Pa. 460. 


[a] Tlustration.—Although cer- 
tain language in a will is sufficient to 
devise a fee simple, the testator’s in- 
tention is not to be ascertained from 
that item alone, but if, from consider- 
ation of the whole will, the intention 
expressed is that the estate should be 
less than a fee simple, it is wholly 
immaterial in what part of the will 
such intention is manifested. Drager 
v. McIntosh, 147 N.E. 433, 316 Ill. 460. 


1l. Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Barnett v. Barnett, 83 A. 
160, 162, 117 Md. 265, Ann.Cas.1913E 
1284; Hammill v. Anderson, 110 A. 
422, 43 R.I. 108. 


“Wills are to be construed more lib- 
erally than deeds, in order that the 
intention of a testator may be carried 
into effect, and therefore, in order to 
pass a fee, it is not necessary to make 
a strict use of technical expressions.” 
Barnett v. Barnett, supra. 


[a] Even if words “in fee simple” 
had not been used to denote the char- 
acter of estate devised, the devisee 
would have taken a fee Simple under 
other language sufficiently indicating 
an intent to devise such an estate. 
Fleet v. Royce, 113 N.E. 71, 274 I. 

62. 

[b] Irrespective of statute it is 
well settled that words of inheritance 
are not necessary in a will to pass an 
estate in fee simple. Hammill v. An- 
derson, 110 A. 422, 43 R.I. 108. 


“Heirs” see infra § 1498. 
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to do so,® and if an intent to restrict the gift is clear- 
ly the dominant one, as revealed by a reading of the 
entire instrument, such intent is controlling ‘and, the 
will should be construed as effecting 
On the other hand, technical words are 
not necessary to create a fee by will,!? if the intent 
to devise a fee simple sufficiently appears, the will 
is construed as devising a fee simple despite the use 
of inapt, ungrammatical, or confusing language,}” 
and a fee may be created by the use of any words 
elearly manifesting that intention.1* A fee will gen- 


a gift of less 


12. I1l.—Speer v. Josenhans, 113 N. 
KE. 622, 274 Ill. 237. 


Ky.—Pringle v. 
885, 198 Ky. 339. 


N.Y.—Hidt v. Hidt, 96 N.E. 729, 203 
N.Y. 325 [reh den 98 N.H. 1136, 204 
N.Y. 639]. 


Ohio.—Brown v. Hunsicker, 22 Ohio 
N.P.N.S. 168. 


Pa.—Wolff v. Hafer, 84 A. 504, 235 
Pa. 581. 


“There must be words indicative of 
an intention to pass a fee simple in 
land; yet the law requires no apt 
words for that purpose, in a will, but 
such as indicate the intention of the 
testator, with reasonable certainty, 
to give his devisee such an estate.” 
Foster v. Stewart, 18 Pa. 23, 24. 


[a] Despite use of inapt words, 
where the intent to give a fee suffi- 
ciently appears from the whole will, a 
fee passes. Pringle v. Adams, 248 S. 
W. 885, 198 Ky. 339. 


(b] Will drawn by farmer and con- 
taining the following clause: ‘‘Secona 
—I Give, Devise, and Bequeath to My 
wife Catharine Hunsicker all my Per- 
sonal Property and Real Estate and 
I Give the full controle of all my 
Property as above mentioned and 
shall be in Her own Name after My 
Death or if she wishes to do so and 
after Her death it shall be Divided 
Equal among my Legal Heirs” was 
construed as thereby devising a fee 
simple to the wife. Brown v. Hun- 
sicker, 22 Ohio N.P.N.S. 168, 169. 


{c] Where will was drawn by 
school-teacher, with the aid of a type- 
writer and a general encyclopedia of 
information, and the general words of 
the habendum clause. were appropri- 
ate to a devise in fee, but the devise 
was _in terms to the devisee ‘or’ to 
her heirs, the will was held sufficient 
to pass a fee to the devisee as against 
the contention that the use of the 


Adams, 248 S.W. 


word “or” preceding “heirs” provided 
for a devise in substitution to such 
heirs. Speer v. Josenhans, 113 N.E. 


622, 274 Ill. 237. 


13. Ill.—Drager v. 
N.E. 433, 316 Ill. 460. 


Ind.—Reeder v. Antrim, 110 N.E. 
568, 112 N.E. 551, 64 Ind.App. 83. 


Ky.—Harned v. Wise, 214 S.W. 813, 
185 Ky. 60; Clay v. Chorn’s Ex’r, 153 
S.W. 425, 152 Ky. 271; Ellis v. Smith’s 
Guardian, 143 S.W. 276, 147 Ky. 99; 
Taylor v. Meder, 58 S.W. 801, 22 Ky. 
ater 

Md.—Chamberlain vy. 
Md. 447. 


Minn.—In re Elberg’s Estate, 
N.W. 751, 132) Minn. 15: 


Miss.—Culley v. Rhodes, 87 So. 136, 
124 Miss. 640. 


N.J.—Tzeses v. Tenez Const. Co., 
122 A. 371, 95 N.J.Eq. 145 [aff 128 A! 
388, 97 N.J. Eq. 501]. 


Ohio.—Cleveland v. Thornton, 


McIntosh, 147 


Owings, 30 


155 


160 
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erally pass by a devise of the “estate,”** “all es- 
tate,”15 “all my estate,”1® “all real estate,”17 “prop- 
erty,”28 “all property,”?® “land,”?° “all the right” 
in real property,?! or “my land property,”?? but not 


ME. 488, 26 Ohio App. 377; Brown v. 
Hunsicker, 22 Ohio N.P.N.S. 168. 


Pa.—Oyler v. Clements, 107 A. 326, 
264 Pa. 65; Saylor v. Kocher, 3 Watts 
& S. 168; Harper v. Blean, 3 Watts 
471, 27 Am.D. 367; Campbell v. Car- 
son, 12 Serg.&R. 54; Kane’s Hstate, 
it Phila. 72,32 eg-Int. 169. 

R.I.—Pierce v. Simmons, 19 A. 242, 
16 R.I. 689 [aff 238 A. 638,17 R.I. 545]. 


S:'C—MeAllister'v. Tate, 45 -S.C.L. 
509, 73 Am.D. 119. 


ee) 2 ers v. Jones, 2 Swan 


Eng.—Hunter vy. Pugh, 4 Jur. 571; 
Re De La Hunt, 57 L.T.Rep.N.S. 874. 


Ont.—Mercer v. Neff, 29 Ont. 680; 
Re Walker, 22 Ont. 332; Re McIntyre, 
16 Ont.W.N. 260. 

[a] Devise of “all and everything 
that shall fall to me’’ is sufficient to 


pass a fee. Chamberlain v. Owings, 
30 Md. 447. : 
[b] “Put in possession.”—Under a 


will providing that “I wish my niece 
1. to be put in possession of all 
I have in clothes, money, jewelry in 
fact all I have,” the pirase ‘“‘to be put 
in possession” was sufficient to give 
her a fee simple estate in the testa- 
trix’ realty, under 4 Comp. St. (1910) 
p 5873 § 36. Tzeses v. Tenez Const. 
Co., 122 A. 371, 95 N.J.Eq. 145 faff 128 
A. 388, 97 N.J.Eq. 501]. 


[ce] “To her and her only.’”’—A tes- 
tamentary provision reading, “I give, 
devise and bequeath to my wife, Ab- 
by Simmons, all my real and personal 
estate or property 9. -. to her and 
her only,” excluded any other owner- 
ship in the pronerty and was suffi- 
cient to devise a fee simple. Pierce v. 
Simmons, 19 A. 242, 16 R.I. 689 [aff 
23 A. 638, 17 R.I. 545 (wherein it is 
explained that the lower court deci- 
sion was to the effect that the devisee 
had power to sell arising from the 
character of the estate devised and 
not a technical power) ]. 


Fee by implication see infra §§ 
1512-1515. 
14. Ga.—Smith v. Dunwoody, 19 


Ga. 237. 


Ind.—Doe ex dem. Franklin v. Hart- 
er, 7 Blackf. 488. 


Me.—Bromley v. Gardner, 9 A. 621, 
eye 246; Deering v. Tucker, 55 Me. 


Md.—Winchester’s Lessee v. Tilgh- 
man, 1 Harr.&M. 452. 


Mass.—Leland v. Adams, 9 Gray 
171; Kellogg v. Blair, 6 Metc. 322; 
Brown y. Wood, 17 Mass. 68. 


Mont.—In re McGovern’s Estate, 
250 P. 812, 77 Mont. 182. 


N.H.—Bell v. Scammon, 15 N.H. 381, 
41 Am.D. 706; Leavitt v. Wooster, 14 
N.H. 550. 


N.Y.—In re Catlin, 160 N.Y.S. 1034, 
97 Misc. 223; Jackson v. Merrill, 6 
Johns. 185, 5 Am.D. 213. 


Pa.—Wood v. Hills, 
Peppard v. Deal, 9 Pa. 1 


R.I.—Boutelle v. City Sav. Bank, 
24 A. 838, 17 R.I. 781; Arnold v. Lin- 
coln, 8 R.I. 384. 


19) Pave 513; 
40. 
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$.C.—Hall v. Goodwyn, 11 S.C.L. 
383. 
Va.—Watson v. Powell, 3 Call (7 


Va.) 806; Kennon v. McRoberts, 1 
Wash. (1 Va.) 96, 1 Am.D. 428. 


Eng.—Rogers v. Waterhouse, 4 


Drew. 329, 62 Reprint 127; Bailis v. 
Gale, 2 Ves. 48, 28 Reprint 32. 
[a] As describing interest.—The 


word “estate’’ in a devise is descrip- 
tive of the subject of property or the 
quantum of interest, according to the 
eontext. It will pass a fee whenever 
the intention of the testator does not 
restrict it to import a description 
rather than an interest. Hammond v. 
Hammond, 8 Gill & J. (Md.) 436. 


{[b] “Word ‘estate’ used simpliciter 
in a devise always implies, now as 
formerly, a fee simple or freehold es- 
tate. It is unnecessary to cite au- 
thorities for such a familiar princi- 
ple.” In re Catlin, 160 N.Y.S. 1034, 
1038, 97 Misc. 223. 


15. U.S.—Lambert’s Lessee v. 
Paine, 3 Cranch 96, 2 L.Ed. 377. 


Ill.—Saeger v. Bode, 55 N.E.) 129, 


181 Ill. 514. 


Ky.—Howard v.' Howard's Ex’r, 4 
Bush 494. 


ay Gout a v. Hutchinson, 21 Me. 
9. 


Mass.—Tracy v. Kilborn, 3 Cush. 
557: Kellogg v. Blair, 6 Metc. 322; 
Godfrey v. Humphrey, 18 Pick. 537, 
29 Am.D. 621. y 


N.J.—Steward v. Knight, 49 A. 535, 
62 N.J.Eq. 232. 


Pa.—Peppard v. Deal, 9 Pa. 140; 
Morrison v. Semple, 6 Binn. 94. 


R.I.—Webster v. Wiggin, 31 A. 824, 
LOM (3,28) oak Aveo LO: 


16. Hammill vy. Anderson, 
422, 48 R.I. 103. 


[a] In absence of language show- 
ing contrary intention, a devise of 
“all my estate” will pass whatever in- 
terest the testator has, and where, as 
in the case at bar, the testator has a 
fee, such. phrase passes the _ fee. 
Hammill v. Anderson, 110 A. 422, 43 
R.L. 103, 


17. Ill—Jensen v. McMahon, 155 
S.E. 379, 324 Ill. 574. 


Kan.—Boston Safe Deposit, ete., Co. 
v. Stich, 59 P. 1082, 61 Kan. 474. 


Mass.—Bacon v. Woodward, 12 
Gray 376; Allen v. Hoyt, 5 Metc. 324; 
Godfrey v. Humphrey, 18 Pick. 537, 
29 Am.D. 621. 


reper ame ea Vee Clark. w2 1) > Niet. 


N.J.—Den ex dem. Sharp v. Humph- 
reys, 16 N.J.Law 25: 


Pa.—Frame vy. Stewart, 
433. 


S.C.—Carr v. Jeannerett, 13 S.C.L. 


110 A. 


5 Watts 


66 


[a] _ For example, a complete sen- 
tence in a will, giving and bequeath- 
ing all real estate to the testator’s 
wife, vested a fee simple interest in 
her. Jensen v. McMahon, 155 N.E. 379, 


[§ 1497 


by the word “tenements” alone.?* 

Use of “absolutely” and similar words. . de’ 
of realty ordinarily carries the fee where it is given 
“absolutely,” as by a devise of the “absolute” estate 


A devise 


324 Ill. 574. 


18. Fla.—Robinson v. Randolph, 21 
Fla. 629, 58 Am.R. 692. 


Ky.—Chinn v. Respass, 1 T.B.Mon. 
25; Mudd v. Mullican, 12 S.W. 263, 
385, LL Kyle 417. 


N.Y.—In re Seif’s Will, 209 N.Y.S. 
341, 212 App.Div. 558; Roseboom v. 
ee ae 15 Hun 309 [aff 81 N.Y. 
356]. 


Pa.—Foster v. Stewart, 18 Pa. 23; 
Stoever v. Stoever, 9 Serg.&R. 434; 
George v. Pennsylvania R. Co., 47 Pa. 
Super. 520; In re Stephenson’s Estate, 
30 Pa.Super. 97. 


Eng.—Hill v. Brown, [1894] A.C.- 
125; Bentley v. Oldfield, 19 Beav. 225, 
52 Reprint 335. 


U.S.—Ferguson v. Zepp, 8 F. 


19. 
Cas.No. 4,742, 4 Wash.C.C. 645. 


Del.—Donovan’s Lessee v. Donovan, 
4 Del. 177. 


Fla.—Sapp v. 
ties, 146 So. 561 


Hawaii.—Robinson y. Aheong, 
Hawaii 196. 


Ind.-—Morgan v. McNeeley, 26 N.E. 
395, 126 Ind. 537; Hall v. Bauchert, 
117 N.E. 972, 67 Ind.App. 201. 


Mo.—Cook vy. Couch, 13 S.W. 80, 100 
Mo. 29. 


N.H.—Fogg vy. Clark, 1 N.H. 163. 
ee ia we v. Sinton, 37 OhioSt. 


Armstrong Proper- 


13 


Va.—Mayo v. Carrington, 4 Call (8 
Va.) 472, 2 Am.D. 580. 


{eee wicks v. Snider, 44 U.C.Q.B. 


See West v. Randle, 3 S.E. 454, 79 
Ga. 28 (where the words “all the prop- 
erty” meant only the residue). 


[a] Devise of “all of my property, 
both real and personal . to my 
beloved children, share and 
share alike and subject to the condi- 
tions hereinafter set out,” is sufficient 
in itself to devise a fee-simple title. 
Hall v. Bauchert, 117 N.E. 972, 67 Ind. 
App. 201. 


20. Keanu v. Kaohi, 14 Hawaii 142; 
Charter v. Otis, 41 Barb. (N.Y.) 525; 
Williams v. Parker, 84 N.C. 90; Smith’ 
v. Berry, 8 Ohio 365. But see Wright 
v. Den ex dem. Page, 10 Wheat. (U.S.) 
204, 6 L.Ed. 303 (holding that “all the 
rest of my lands’’ passed only a life 
estate). Compare Wright v. Denn ex 
dem. Page, 10 Wheat. (U.S.) 204, 236, 
6 L.Ed. 303 (holding that the words 
“all the rest of my lands,” applied to 
land, ‘“‘do not of themselves, import a 
devise of the fee; but unless aided by 
the context, the devisee, whether he be 
a sole or a reSiduary devisee, will, if 
there be no words of limitation, take 
only a life estate’’). 


21. Walker v. Parker, 18 Pet. ‘ 
S.) 166, 10 L.Nd. 109. o 


22. Foster v. Stewart, 18 Pa. 23, 


23. Wright v. Den ex dem. Page 
10 Wheat. (U.S.) 204, 6 L.Ed. 303 Laft 
18 F.Cas.No. 10,669, 4 Wash.C.C. 194]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or property,2* “exelusively,”25 “forever,”?® or “as 
b] y9 d 


long as life doth last.”’?7 


[§ 1498] (2) “Heirs” and Technical Words of In- 
The use of technical words of inherit- 
ance is not necessary to pass a fee by will either at 
common law or under modern statutes, if the intent 
to do so otherwise sufficiently appears from the 


heritance.2s 


WILLS 


[69 C.J.] 435 


ed from deeds,*° and statutes expressly providing 


that the term “heirs,” or other technical words of in- 


will,?® in which respect wills have been distinguish- 


24. Iowa.—Bradford v. Martin, 201 
N.W. 574, 199 Iowa 250. 


Md.—Nunn v. O’Brien, 34 A. 244, 83 
Md. 198. 


Mich.—Moran v. Moran, 106 N.W. 
206, 143 Mich. 322, 114 Am.S.R. 648, 
5 L.R.A.N.S. 323. 


Mo.—Bowles v. Shocklee, 276 S.W. 
te Middleton v. Didding, 183 S.W. 


N.Y.—Temple v. Sammis, 
526 [aff 48 N.Y.Super. 324]. 


Pa.—In re Lerch’s Estate, 159 A. 
868, 309 Pa. 23; Oswald v. Kopp, 26 
Pa 5G: 


See Schneer v. Greenbaum, 86 A. 
107, 27 Del. 97 (holding that, under a 
will devising land to the testator’s 
adopted daughter “absolutely,” and 
providing that on her death without 
living issue it should go to others, 
the daughter took either a fee simple 
or fee tail estate). 


[a] “Since the days of Blackstone 
the words ‘absolute estate’ and ‘fee 
simple’ seem to have been generally 
used interchangeably; in fact he so 
uses them—see Book 11, chap. 7, pp. 
*104, *105.” Bradford v. Martin, 201 
N.W. 574, 576, 199 Iowa 250. 


25. Roskrow v. Jewell, 135 N.W. 
3, 154 Iowa 634. 


26 Kutschinski v. Sheffer, 158 A. 
499, 109 N.J.Eq. 659; In re Lerch’s 
Estate, 159 A. 868, 309 Pa. 23. 


[a] For example, in a will giving 
all of the testator’s property to his 
wife forever, or, if she remarries, one 
third forever, the word ‘‘forever’” has 
a plain legal meaning and as used 
imports a fee. Kutschinski v. Shef- 
fer, 158 A. 499, 109 N.J.Eq. 659. 


aN] Ye 


_ 27. In re. Brown, 239 P..747, 119 
Kan. 402. ‘ 
[a] Tantamount to ‘“forever.”—A 


devise to the testator’s wife ‘“‘as long 
as life doth last’ is not equivalent to 
a devise as long as her life lasts, and 
therefore is not limited to a life es- 
tate, but the phrase ‘‘as long as life 
doth last” is used in-a general sense 
equivalent to “as long aS wood grows 
or water runs,” and is tantamount to 
a devise “forever” carrying the fee, 
especially where there is no gift over 
and an intestacy would result under a 
different construction. In re Brown, 
239 P. 747, 119 Kan. 402. 


23. Construction of “heirs” under 
rule in Shelley’s case see infra § 1600. 


29. Ala.—Smith v. Greer, 6 So. 911, 
88 Ala. 414. 


Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569; Houghton v. 
Brantingham, 86 A. 664, 86 Conn. 
630; Zimmerman v. Mechanics’ Sav. 
Bank, 54 A. 1120, 75 Conn. 645; Holms 
v. Williams & Cary, 1 Root 332. 


Del.—Rickards v. Adams, 1 Del. 439. 


Hawaii.—King v. Hawaiian Trust 
Co., Ltd., 21 Hawaii 619; Kahanaiki 
vy. Kohala Sugar Co., 6 Hawaii 694. 


Ill.— Drager v. McIntosh, 147 N.E. 
433, 316 Ill. 460; Bookless v. Charnoch, 
139 N.H. 15, 307 Ill.-578; Stearns v. 
Curry, 137 N.B. 471, 306 Ill. 94; Ashby 
v. McKinlock, 111 N.E. 101, 271 Jil. 
254; Kleinhans v. Kleinhans, 97 N.E. 
1077, 253 Ill. 620; Reed v. Welborn, 
97 N.E. 669, 253 Ill. 338. 


Ind.—Snodgrass y. Brandenburg, 71 
ING B13 73.72 NEE 10805 164 Inds 595 
McMahan v. Newcomer, 82 Ind. 565; 
Pattison vy. Doe ex dem. Thompson, 7 
Ind. 282; ° Curry v. Curry, 105 N.E. 
951, 58 Ind,App. 567. 


Ky.—Howard v. Howard’s Ex’rs, 4 
Bush 494; Lindsay’s Heirs v. McCor- 
mack, 2 A.K.Marsh. 229, 12 Am.D. 387. 
Compare Frey v. Soper, 213 S.W. 546, 
184 Ky. 536 (to the effect that the 
word “heirs” or its equivalent was 
necessary to create a fee at common 
law, although not necessary under 
statute). 

Md.—Whitby v. Jump, 50 A. 701, 94 
Md. 185. 

Mass.—Daly vy. Toohy, 181 N.E. 662, 
280 Mass. 51; Bassett v. Nickerson, 
68 N.E. 25, 184 Mass. 169; -Baker v. 
Bridge, 12 Pick. 27. 


Mich.—Hollway vy. Atherton, 
N.W. 4138, 205 Mich. 129. 


Miss.—Strickland v. Delta Inv. Co., 
137 So. 784, 163 Miss. 772. 


Neb.—Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. 920. 


N.H.—Burke v. Stiles, 18 A. 657, 65 
N.H. 163. 


N.Y.—Crain v. Wright, 21 N.E. 401, 
114 N.Y. 307; In re Seif’s Will, 209 
N.Y.S. 341, 212 App.Div. 558; Bond y. 
MecNiff, 38 N.Y.Super. 83 [aff 41 N.Y. 
Super. 543]; In re Catlin, 160 N.Y.S. 
1034, 97 Mise. 223; Fox v. Phelps, 17 
Wend. 393 [aff 20 Wend. 437]. 


Ohio.—Trumbull v. Stentz, 164 N.E. 
57, 30 OhioApp. 34; Zackman. v. Dick, 
34 OhioCir.Ct. 450; Silk v. Merry, 23 
OhioCir.Ct. 218. 


Or.—Friswold v. U. S. Nat. Bank of 
La Grande, 257 BR. 818, 122 Or. 246; 
Imbrie v. Hartrampf, 198 P. 521, 100 
Or. 589;. Irvine v. Irvine, 136 P. 18, 
69 Or. 187; Love v. Walker, 115 P. 
296, 59 Or. 95. 


Pa.—In re Kidd’s Estate, 141 A. 
644, 293 Pa. 21; In re Fairman’s Hs- 
tate, 135 A. 262, 287 Pa. 334; Dough- 
erty v. Wellinger, 57 A. 33, 207 Pa. 
601; Wilkinson v. Chambers, 37 A. 
569, 181 Pa. 437; Tschudi’s Hstate, 31 
Pittsb.Leg.J.N.S. 82. 


R.I.—Phillips v. Smith, 133 A. 661, 
47 R.I. 403; Pierce v. Simmons, 19 A. 
942, 16 R.I. 689 [aff 28 A. 638, 17 R.I. 
545]; Morris v. Potter, 10 R.I. 58. 


S.cC.—Davis v. Hodge, 86 S.E. 478, 
LOS. Conti S. 

Tenn.—Anderson vy. Lucas, 204 S.W. 
989, 140 Tenn. 336. 

Tex.—-Dulin v. Moore, (Civ.App.) 69 
S.W. 94 [rev on other grounds 70 S.W. 
742, 96 Tex. 135]. 
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| heritance, shall not be necessary to create or convey 
a fee simple have been held applicable to wills.** 
Kmployment of the phrase “heirs, executors and as- 
signs” has been held not controlling on the issue of 
whether a fee simple was devised,*? although a fee 
may be created by a testamentary gift to one and his 


/ 


Va.—Daniel v. Lipscomb, 66 S.E. 
850, 110 Va. 563; Johnson vy. John- 
son’s Widow, 1 Munf. (15 Va.) 549. 


“It is well settled that words of 
inheritance are not necessary in a 
will to pass a fee, if an intent to pass 
it is otherwise evinced.” Waterman 
v. Green, 12 R.I. 488, 484 [quot Phil- 
104] v. Smith, 133 A. 661, 47 R.I. 403, 


[a] Blackstone says: ‘‘“Many times 
the Jaw dispenses with the want of 
words in devises that are absolutely 
requisite in all other instruments. 
Thus a fee may be conveyed without 
words of inheritance.” 2 Blackstone 
Comm. p. 381 [quot Stearns v. Curry, 
137 N.E. 471, 306 Ill. 94, 97]. 


{b] If words used indicate an in- 
tention to create estate which shall 
pass to heirs or to the lineal descend- 
ants, use of the technical word 
“heirs” is unnecessary to create an 
estate in fee. Stearns yw. Curry, 137 
N.E. 471, 306 11.94. 


[c] “Irrespective of the statute 
(Gen. L. (1909) ¢ 254 § 14], it is well 
settled that words of inheritance are 
not necessary in a will to pass an es- 
tate in fee simple.” Hammill v. An- 
derson, 110 A. 422, 43 R.I. 103, 108. 


{d] “To husband and assigns for- 
ever’ would be sufficient to pass a fee 
without the use of the word “heirs,” 
if not defeated by subsequent limi- 
tation. In re Fairman’s Estate, 135 
A. 262, 287 Pa. 334. 


[e] Under will effective in 1843 
when common law yvrevailed in Ten- 
nessee, a devise without the use of the 
technical term “heirs” was sufficient 
to pass a fee, because “it was not nec- 
essary at common law to use this 
word in a devise in order to carry a 
fee.” Anderson v. Lucas, 204 S.W. 
989, 140 Tenn. 336. 


Common-law rule that unqualified 
devise passes only life estate see in- 
fra § 1501. 


30. Snodgrass v. Brandenburg, 71 
N.E. 137, 72 N.E. 1030, 164 Ind. 59; 
Bassett-v. Nickerson, 68 N.E. 25, 184 
Mass. 169; Kendall v. Clapp, 39 N.E. 
773, 163 Mass. 69; In re Catlin, 160 
N.Y.S. 1034, 97 Mise. 223. 


[a] “Gne of the most familiar old 
rules of the law of real property is 
that technical use of the term ‘heirs’ 
is not necessary at common law to 
carry a fee to a devisee, but it is 
otherwise to carry a fee by a deed. 
This rule still applies to devises by 
the express terms of the Revised Stat- 
utes.” In re Catlin, 160 N.Y.S. 1034, 
1038, $7 Misc. 223. 


Use of “heirs” as necessary to pass 
fee simple by deed at common law see 
Deeds § 278. 


31. Kluge v. Kluge, 172 N.W. 756, 
103 Neb. 534. 


32. Bradford vy. Mackenzie, 101 A. 
774, 181 Md. 330. 
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“heirs,’?5 “living heirs,”3* or “heirs and assigns. 
In a devise to one and his “heirs,” such term is pri-' 
marily construed as a word of limitation creating a 
fee in the devisee,*® and the same construction has 
been followed where the devise was in terms to one 


23. Cal.—In re Blake’s Estate, 108 
287, 157 Cal. 448. 


Ind.—Reddick v. Lord, 30 N.E. 1085, 
131 Ind. 336. 


TIowa.—Johnson v. Coler, 174 N.W. 
654, 187 Iowa 734. 


Me.—Spencer v. Chick, 76 Me. 347. 


Md.—Paddison’s Lessee v. Oldham, 
1 Harr.&M. 336. 


Mass.—Smith v. Rice, 66 N.E. 806, 
183 Mass. 251; Kendall v. Clapp, 39 
N.E. 773, 163 Mass. 69; Ladd v. Whit- 
ney, 117 Mass. 201. 


Mo.—Chew vy. Keller, 13 S.W. 395, 
100 Mo. 362 


-N.J.—Passman y. Guarantee Trust, 
etc., Co., 41 A. 953, 57 N.J.Hq. 273. ( 


Ohio.—Zackman v. Dick, 34 Ohio 
Cir.Ct. 450. 


Pa.—Gilchrist v. Empfield, 45 
194 Pa. 397. 


Eng.—Knight vy. Selby, 10 L.J.C.P. 
262, 


See Boshell v. Boshell, 118 So. 553, 
218 Ala. 320 (a prevision that “my 
last will is for my real estate to be 
equally divided among my heirs as 
near as can be,” naming them, wheth- 
er construed as merely contemplating 
a division among the heirs who take 
by descent or as passing title by de- 
mise, imports a fee simple in each 
heir). 

[a] Expression to “them and their 
heirs forever,” although unnecessary 
to ereate a fee, is an appropriate one 
for the creation of an absolute and 
unconditional fee by will. Chew v. 
Keller, 13 S.W. 395, 100 Mo. 362. 


Pe 


A. 46, 


b] As against contention that 
“heirs” meant “children” in a devise 
to ‘my daughter . . and her heirs,” 
it was held that no provision of the 
will supported such contention, and 
that the daughter took a fee simple 
under a devise to her and her heirs. 
Zackman y. Dick, 34 Ohio Cir.Ct. 450. 


[c] Purpose of habendum clause 
in will, creating a trust and providing 
that each beneficiary as he attains a 
specified age may demand and receive 
a share of the trust property to have 
and to hold the same to him and his 
heirs forever, is to limit, define, and 
make clear the estate granted, and the 
clause as used shows the testator’s 
intention to give the beneficiaries a 
fee-simple estate. In re Blake’s Es- 
tate, 108 P. 287, 157 Cal. 448. 


34. Johnson y. Coler, 174 N.W. 654, 
187 Iowa 734. 


[a] Words of description rather 
than purchase.—A devise to a named 
devisee with a direction that, in event 
of the deviseée’s death before dis- 
tribution, her share should go to her 
“living heirs,” creates an absolute es- 
tate, being in effect a devise to her 
“and her heirs,’ and words “living 
heirs” being words of description in- 
stead of purchase. Johnson y. Coler, 
174 N.W. 654, 187 Iowa 734. 


35. Conn.—Burr vy. Tierney, 122 A. 
454, 99 Conn. 647. 


Il1.—Pool v. Pool, 133 N.E. 273, 300 
Ill. 557. 
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Mo.—Gannon v. Albright, 81 S.W. 
1162, 183 Mo. 238, 105 Am.S.R 471, 67 
L.R.A. 97, 9 Prob.Rep.Ann. 261. 


N.J.—Husted v. Husted, 157 A. 666, 
109 N.J.Eq. 378. 


Pa.—Edwards v. Barnard, 84 Pa. 
184. 


[a] Remainder to son, “his heirs 
and assigns.”—A will giving lands to 
the testator’s wife for life, and after 
her death to his son, “his heirs and 
assigns forever,” gave the son an es- 
tate in fee simple. Burr v. Tierney, 
122 A. 454, 99 Conn. 647. 


36. Ga.—Georgia, etc., R. Co. v. 
Archer, 18 S.B. 636, 87 Ga. 237; Craig 
v. Ambrose, 4 S.H. 1, 80 Ga. 134; 


Johnson v. Sirmans, 69 Ga. 617. 


Hawaii.—Kinney v. Oahu Sugar Co., 
Ltd., 23 Hawaii 747, 752 [cit Cyc]. 


Ill.—Meeker v. Steepleton, 141 N. 
Ew Loss09) Llsert ieeoOolkve ool wuss 
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Ind.—Reddick v. Lord, 30 N.E. 1085, 
131 Ind. 336; Hockstedler v. Hock- 
stedler, 9 N.H. 467, 108 Ind. 506. 


Ky.—Ball v. Books, 300 S.W. 338, 
222 Ky. 148; Young v. Kinkead’s 
Adm’rs, 40 S.W. 776, 101 Ky. 252, 19 


Ky.L. 396; Lockett v. Lockett, 22 S. 
Wire 224 04 eye 280 ee Loney Los 
Mitchell v. Simpson, 10 S.W. 372, 88 


Ky. 125; 210° Ky: 708; Harlow. v. 
Scobee, 60 S.W. 861, 22 Ky.L. 1498; 
Forman vy. Woods, 50 S.W. 61, 20 Ky.L. 
1700; McMeekin v. Smith, 21 S.W. 353, 
14 Ky. L: 732. 


Me.—Keniston v. Adams, 14 A. 203, 
ee Me. 290; Green v. Blake, 10 Me. 


_ Mass.—Smith v. Rice, 66 N.E. 806, 
183 Mass. 251; Brown v. Merrill, 131 
Mass. 324. 


Mo.—Van Every v. McKay, 53 S.W. 
(2d) 873; Gannon vy. Albright, 81 S.W. 
1162, 183 Mo. 238, 105 Am.S.R. 471, 67 
EnRwAl 79%. 


N.Y.—In re Barker, 130 N.E. 579, 
230 N.Y. 364; Hounslea v. Hand, 21 
Hun 251; Schoonmaker vy. Sheely, 3 
Hill 165 [aff 3 Den. 485]. 


Ohio.—Halley v. Hengstler, 23 Ohio 
Cir.Ct. 504; Darlington v. Compton, 
20 Ohio Cir.Ct. 242, 11 Ohio Cir.Dec. 
97. See Zackman y. Dick, 1 Ohio App. 
36, 34 Ohio Cir.Ct. 450 (holding that, 
where an absolute estate in land has 
been conveyed to Z and her “heirs,” it 
cannot be reduced to a life estate by 
a construction of a subsequent clause 
which would make the word “heirs” 
read ‘children,’ unless the clause 
placing a limitation on the estate is 
as clear and unequivocal as the clause 
oye the grant of a fee-simple ti- 

e). 


Pa.—Nesbit v. Skelding, 62 A. 1062, 
213 Pa. 487; McCullough v. Johnetta 
Coal Co., 59 A. 984, 210 Pa. 222: Gil- 
christ v. Empfield, 45 A. 46, 194 Pa. 
397; Stigers v. Dinsmore, 44 A. 550, 
193 Pa. 482, 74 Am.S.R. 702; Reimer 
Vv. Reimer, 44 Ay 316,192 Pay 571, 73 
Am.S.R. 833. 


S.C.—Bethea vy. Bethea, 26 S.E. 716, 
48 S.C. 440. 


Tenn.—Hennegar vy. Deadrick, (Ch. 


Mass.—Kendall v. Clapp, 39 N.B.| 4) 548.W. 138. 


773, 168 Mass. 69, 1 Prob.Rep.Ann. 400. 


Tex.—Weller v. Weller, 54 S.W. 652, 


[§ 1498 


“or? his heirs,?7 and the phrase “heirs and assigns” 
is usually regarded as one of limitation,** although 
“heirs” may take by purchase where that intention 
clearly appears.*® 

Devise to bodily heirs or heirs of body ordinarily 


22 Tex.Civ.App. 247. 


Can.—King v. Evans, 
356. 


“The word ‘heirs,’ though it may be 
and sometimes is used as a word of 
purchase, is primarily, ordinarily, and 
in a strict technical sense, a word of 
limitation denoting an estate in fee 
simple.” Kinney v. Oahu Sugar Co., 
Ltd., 23 Hawaii 747, 752. 


“Where a devise is made to a per- 
son and his heirs or his heirs and as- 
signs, the word ‘heirs’ is a word of 
limitation unless superadded words 
make it a word of purchase.” Pool 
Vv. Pool, 133 N.H. 273, 275, 300 Lil 557. 


Conversion of fee tail to fee simple 
by statute see infra § 1579. 


37. Husted v.. Husted, 157 A. 666, 
109 N.J.Eq. 378; In re Smith’s Estate, 
a Man. 266; Re Nesbitt, 19 Ont.W.N. 
89. 

“That a devise of land to ‘A. or his 
heirs’ is to be read as a devise to ‘A. 
and his heirs,’ and so as a devise of 


24 Can.S.C. 


the fee, is settled law.” Re Nesbitt, 
supra. 
[a] Word “or” construed as used 


in sense of “and,” so that in a devise 
in terms to one ‘or’ his heirs, the 
meaning was to one “and” his heirs 
and consequently “heirs’’ was a word 
of limitation creating a fee simple. 
In re Smith’s Estate, 31 Man. 266. 


[b] Devise to daughter “or to her 
heirs and assigns forever’ has been 
construed as creating a fee simple in 
the daughter. Husted v. Husted, 157 
A. 666, 109 N.J.Eq. 378. 


38. In re Tamargo, 115 N.E. 462, 
220 N.Y. 225; In re Fletcher’s Estate, 
157 A. 810, 103 Pa.Super. 69. 


39. Conn.—Leake y. Watson, 21 A. 
1075, 60 Conn. 498. 


Del.—State v. Lyons, 5 Del. 196. 
Ua iol, v. Vanblareum, 71 Ill. 


Ky.—Banzhoff v. Smith, 26 S.W. (2d) 
1034, 233 Ky. 7387; Righter v. For- 
rester, 1 Bush 278. 


Md.—Perin v. Perin, 115 A. 51, 139 
Md. 281. : 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 63 Am.S.R. 584, 32 
L.R.A. 744. 


N.H.—Miller v. Lamprey, 44 A. 528, 
68 N.H. 376. 


N.Y.—In re Barker, 130 N.E. 579, 
230 N.Y.*364; Chrystie v. Phyfe, 19 
N.Y. 344 [rev 22 Barb. 195]; In re 
Dice Estate, 166 N.Y.S. 713, 100 Mise. 


Pa.—Robins v. Quinliven, 79 Pa. 
age Harris’ Lessee y. Potts, 3 Yeates 


[a] Ilustrations.—(1) Where a 
testator gave the estate to his wife 
for life or widowhood, with remain- 
der over to her and the children or 
“descendants” of children, and direct- 
ed that. the daughters’ shares be held 
in trust during the lives of such 
daughters, with remainder over to 
their “children or heirs at law,” the 
words “children or heirs at law” will 
not be construed as “children who are 
heirs at law,” the words “heirs at 
law’? being words of purchase, and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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creates a fee simple in the first taker, or a life es- 
tate with remainder in fee simple, under modern 
statutes abolishing estates in fee tail.4? The phrase 
“bodily heirs” may be used in the sense of children 
and as words of purchase and not of limitation.*! 


Under statutes expressly dispensing with use of 
word “heirs” in conveying or devising an estate of in- 
heritance,*? the use of the word “heirs” in making 
a devise does not preclude the creation of a fee sim- 
ple.* 


[§ 1499] (3) Issue. In a devise to one and his 
issue, the word “issue” has been said to be ambigu- 
ous and susceptible of construction as either a word 
of purchase or one of limitation creating a fee sim- 
ple,** and it has been held that the mere use of the 
word “issue” will not cut down a fee simple explicit- 
ly given to a lesser estate.4® The general rule, how- 
ever, is that, when used in a devise to one and his is- 
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a word of purchase, and, when used in the sense of 
heirs generally, creating a fee.4® At common law a 
devise to A and his issue ordinarily was construed to 
create a fee tail which, under modern statutes, may 
be converted into a fee simple or into a life estate in 
A with remainder in fee simple to his’ issue,’ al- 
though where the intent of the testator as expressed 
in his will was clearly to such effect, “issue” might be 
construed as a word of purchase.*® 


[§ 1500] (4) Children. The word “children,” 
when used in a devise as to one and his children is 
not primarily a word of limitation importing a fee,*® 
its primary significance being rather that of a word 
of purchase ;5° but where the will clearly reveals 
such intent, it may be construed as a word of limita- 
tion creating a fee,°! as where it appears from the 
will that the word “children” was used as synony- 
mous with “heirs,”°? or where it may be construed 


sue, 


not of limitation. Perin v. Perin, 115 
A. 51, 189 Md. 281. (2) Under a will 
bequeathing real estate to the testa- 
trix’ father for life, to be divided 
thereafter equally among his children, 
and after their deaths to go to their 
“heirs,” the children took a life estate 
and not a fee, because the whole will 
showed that the word “heirs” was 
used as a word of purchase and not of 
limitation. Banzhoff v. Smith, 26 S. 
W.(2d) 1034, 233 Ky. 737. 


Rule in Shelley’s case see infra § 
1600. 


40. See infra § 1579. 


41. First Nat. Bank v. Hutson, 140 
S-E. 596, 142 S.C: -239: 


42. See infra § 1502; 
278. 


42. Gannon vy. Albright, 81 S.W. 
1162, 1163, 183 Mo. 238, 105 Am.S.R. 
471, 67 L.R.A. 97, 9 Prob.Rep.Ann. 261; 
Zackman v. Dick, 34 Ohio Cir.Ct. 450. 


“It is true that it is urged that 
these words, ‘and unto his heirs and 
assigns forever,’ were not necessary, 
since our statute has dispensed with 
the use of the word ‘heirs’ in convey- 
ing or devising an estate of inherit- 
ance, and it is argued that by the use 
of these unnecessary words the testa- 
tor evinces a lack of confidence in the 
force of the words previously used, 
and for: that reason casts a doubt on 
their meaning. We are unable to con- 
cur in such a view. While it is true 
that our statute no longer requires the 
word ‘heirs’ to pass a fee simple, the 
use of these words in no manner casts 
any doubt upon the intention of a 
grantor or devisor who uses. them to 
grant or devise a fee simple. It is 
doubtful whether any competent or 
skillful conveyancer ever Gispenses 
with them in conveying a fee. Why 
should the use of words so long ap- 
proved, and so absolutely necessary at 
common law to effectuate such a pur- 
pose, indicate a_ different purpose 
merely because the statute permits 
other and less words to have the same 
effect. Notwithstanding our statute 
has dispensed with the word ‘heirs’ 
in devising a fee, this court has often 
commended its use.” Gannon y. Al- 
bright, supra. 


44, Rhode Island Hospital Trust 
Co. v. Bridghem, 106 A. 149, 42 R.I. 
161, 5 A.L.R. 185. 


Construction of “issue” as word of 
purchase or limitation generally see 
supra §§ 1222-1231. 


45. Rhode Island Hospital 


and Deeds § 


Trust 


“issue” is primarily a word of limitation and not 


Co. v. Bridgham, 
161, 5 A.L.R. 185. 


46. Edwards v. Bates, 139 N.E. 192, 
79 Ind.App. 578; Hilliker v. Bart, 72 
N.Y.S. 301, 64 App.Div. 552; Arnold v. 
Muhlenberg College, 76 A. 30, 227 Pa. 
321; Foehrenbach v. Rowen, 13 Pa. 
Dist. 151; Cashdollar v. Cashdollar, 
20 Pa.Co. 400; In re Johnson, 49 A. 
69S, yZaRe ke, Ly 


[a] ‘In the absence of explanatory 
words showing that the word ‘issue,’ 
when used in a devise, was used in a 
restrictive sense, it will be construed 
as a word of limitation.” Edwards vy. 
Pee 139 N.E. 192, 195, 79 Ind.App. 


106 A. 149, 42 RI. 


[b] “Issue” will not be construed 
as word of purchase, unless other lan- 
guage of the will requires it to carry 
out the testator’s manifest intent as 
the term “issue” is primarily a word 
of limitation. Arnold v. Muhlenberg 
College, 76 A. 30, 227 Pa. 321. 


47. -See infra’ § 1579. 


48. Edwards v. Bates, 139 N.E. 192, 
195, 79 Ind.App. 578: Robins v. Quin- 
livin, 79 Pa. 333; King v. Evans, 24 
Can.S.C. 356. 


“Tf, however, the language of the 
will in which the word ‘issue’ is used 
shows that it is to be applied only to 
children or descendants of a particu- 
lar class, it will be construed as a 
word of purchase, and not of limita- 
tion, in order to effectuate the inten- 
tion of the testator.” Edwards v. 
Bates, supra. 


43. Harkness v. Lisle, 117 S.W. 264, 
132 Ky. 767, 776; Williams v. Dun- 
can, 17 S.W. 330, 92 Ky. 125, 129. 


‘Children’ is not, like ‘heirs,’ or, 
as construed under our statute, ‘heirs 
of the body,’ a word of limitation, im- 
porting by its own force a fee-simple 
estate.”” Williams v. Duncan, supra 
[quot Harkness vy. Lisle, supra]. 


Rule in Wild’s case see infra §§ 
1605-1608. 


50. Edwards v. Bates, 139 N.E. 192, 
195, 79 Ind.App. 578; In re McCul- 
lough’s Hstate, 116 A. 477, 272 Pa. 509; 
Darragh v. Barmore, (Tex.Commn. 
App.) 242 S.W. 714. See Hicks v. 
Jewett, 258 S.W. 934, 202 Ky. 61 (rule 
states as to will in a case involving 
a deed). 


“In its primary sense, the word 
‘children’ when used in a devise, is 
always a word of purchase and not a 
word of limitation.” Edwards vy. 
Bates, supra. 


as meaning “heirs of the body” 


“Issue” and as ere- 


“Children” as word of purchase gen- 
erally see supra §§ 1197-1213. 


Arte I1l.— Leiter v. Sheppard, 85 Ill. 


Ky.—Naville v. American Mach. 
Co., 140 S.W. 559, 145 Ky. 344, 37 IR. 
A.N.S. 153; Harkness v. Lisle, 117 S. 
W. 264, 182 Ky. 767; Williams v. Dun- 
can, 17 S.W:. 3380, 92 Ky. 125: Moran 
v. Dillehay, 8 Bush 434; Childers v. 
Logan, 65 S.W. 124, 23 Ky.L. 1239. 


Mo.—Rothwell v. Jamison, 49 S.W. 
503, 147 Mo. 601. 


Neb.—Bunting v. Richardson, 
N.W. 618, 119 Neb. 300. 


N.Y.—Tayloe v. Gould, 10 Barb. 388. 


NEE? 
E. 598, 183 N.C. 3. 


B28) 


231 Pa. 620: Best v, McClelland, 19 
Pa.Co. 558; In re Geisler’s Estate, 33 
Pittsb.Leg.J.N.S. 0% 


Tenn.—Colville v. Womack, (Ch.A.) 
57 S.W. 196 


Dex nasteeh v. Barmore, (Commn. 
App.) 242 S.W. 714, 718 [rev (Civ. 
LADD.)  2ole Savin 4 ells 


Va.—Mosby v. Paul’s Adm’r, 14 S.E.- 
336, 88 Va. 5383; Smith v. Fox’s Adm’r, 
1 S.E. 200, 82 Va. 768. 


Ont.—Re Thomas, 2 Ont.l. 660; 
Stobbart v. Guardhouse, t Ontw 239! 
Wright v. Wright, 16 U.C.Q.B. 184. 


“While the term ‘children’ is un- 
doubtedly one of purchase, importing 
only immediate descendants, it is not 
always so, but may be construed as 
a term of limitation and the equiva- 
lent of heirs, heirs of the body, or 
issue, in its broad sense of a succes- 
sion of lineal descendants, when the 
instrument to be construed as a whole 
justifies or requires such construc- 
tion.” Darragh ‘Vv. Barmore, supra. 


[a] For example, a will, devising 
to a son “and his children” two hun- 
dred fifty acres of land, gave him a 
fee simple, in view of other devises 
showing that the testator knew what 
language to employ in givine a life 
estate, and in view of a clause re- 
straining alienation of the various 
tracts devised, and of a provision re- 
quiring the son to pay four thousand 
two hundred dollars to his brothers 
and sisters. Harkness vy. Lisle, 117 
S.W. 264, 132 Ky.. 767. 


52. Leiter v. Sheppard, 85 Ill. 242; 
Dicken v. Dicken, 152 S,W. 258, 151 
Ky. 433, 43 L.R.A.N.S. 276; Winfree 
Vv. Winfree, (Tex.Civ.App.) 139 S.W. 


36. 
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ating a fee tail which may by statute, be converted 


into a fee simple.** 


[§ 1501] (5) Devise without Words of Limita- 
At common law a 
general devise without words of limitation carried 
only a life estate and not a fee,®® although if in any 
part of the will an intent to give a larger estate is 
expressed, such intent will be given effect,°® and 
even at common law a general devise will pass a fee 
where it sufficiently appears that such was the intent 


tion®t—(a) At Common law. 


of the testator.>7 
[§ 1502] (b) Under Statute. 


fa] Ilustratian.—In a devise over 
of all the testator’s. property to his 
daughter “and her children for their 
use and benefit forever,” the use of 
“ferever’ showed that the word ‘“‘chil- 
dren” was equivalent to “heirs,” and 
a word of inheritance, and not of pur- 
chase, so that the daughter took a fee- 
simple estate. Dicken v. Dicken, 152 
BN 258, 151 Ky. 438, 48 L.R.A.N.S. 

6. 


[b] “awfully begotten children,” 
as employed in a habendum clause in 
a will drawn by one unlearned in the 
law, has been construed in the sense 
of heirs, so that a fee was devised. 

infree v. Winfree, (Tex.Civ.App.) 
139 S.W. 36. 


53. (See infra § 1579. 


54. Technical words of inheritance 
see supra § 1498. 


55. .S.—King  v. 
Blaek 408, 17 L.Ed. 292. 


Del.—Hitch vy. Patten, 16 A. 558, 13 
Del. 334, 2 L.R.A. 724; Walter’s Les- 
see v. Miller, 5 Del. 151; Conoway’s 
Lessee v. Piper, 3 Del. 482. 


D.C.—McAleer v. Schneider, 2 App. 
DiC. 461. 


Il]l.—Jones v. Doe ex dem. Bramblet, 
2 Ll 276. 


Ind.—Roy v. Rowe, 90 Ind. 54; Doe 
ewe Franklin v. Harter, 7 Blackf. 
488. 


Md.—Moody v. Hlliott, 1 Md.Ch. 290. 


Mass.—Wait v. Belding, 24 Pick. 
129; Cook v. Holmes, 11 Mass. 528. 


Neb.—Little v. Giles, 41 N.W. 186, 
25 Neb. 313 [error dism 10 S.Ct. 623, 
134 U.S. 645, 33 L.Ed., 1062]. 


N.H.—Lummus v. Mitchell, 
18 EBM 


N.J.—Kleaver v. Jacobs, 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 N. 
J.Eq. 139]. 


N.Y.—Provoost v. Calyer, 62 N.Y. 
545; Vanderzee v. Vanderzee, 36 N.Y. 
231, 1 Transcr.A. 92.[aff 30 Barb. 331]; 
Olmstead v. Olmstead, 4 N.Y. 56; 
Harris v. American Bible Soc., 2 Abb. 
Dec. 316, 4 Transcr.A. 485, 4 Abb.Pr. 
N.S. 421 [mod 46 Barb. 470]; Thurber 
v. Chambers, 4 Hun 721; Van Derzee 
v. Van Derzee, 30 Barb. 331 [aff 36 
N.Y. 231, 1 Transcr.A. 92]; Lippen v. 
Eldred, 2 Barb. 130; Olmsted v. Har- 
Meyer barbs 02 (ati vheN.y. 483s 
Wheaton v. Andress, 23 Wend. 452. 


Pa.—Oyster v. Orris, 43.A. 411, 191 
Pa. 606; Weidman v. Maish, 16 Pa. 
504 [rev 4 Pa.L.J. 401]; Boyd’s Heirs 
v. Bigham, 4 Pa. 102. 


S.C.—Boatwright v. Faust, 15 S.C.L. 
439; Witherspoon v. Dunlap, 12 S.C. 
L. 546; Hall v. Goodwyn, 11 S.C.L. 


Ackerman, 2 


34 N. 


The common-law 
rule that only a life estate passes under a general or 
indefinite devise®® is abrogated by statutes providing 
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in substance that a general, indefinite, or unlimited 
devise of realty shall pass the whole interest of the 
testator unless a contrary intent shall appear.°? — 
has been held that such statutes apply only to in- 
stances where there are no expressions contained 1n 
the will showing intent to pass only a life estate,°° 
and where no devise over is made after death of the 
first devisee,** although it has also been held that un- 
der such statutes the fee may pass although there is 
an attempted gift over.®? 
this character the law favors a fee simple in cases 


It 


Under modern statutes of 


of doubt,®* and such a devise ordinarily passes a 


383. 
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N.S.—Chisholm v. Macdonnell, 1 N. 
S.Dec. 137. 


Sask.—In re Tucker, 3 Sask.L. 473. 


[a] Before enactment of English 
Wills Act “if a person wished to de- 
vise an estate in fee he had to use 
words of limitation, and if he did not, 
only a life estate could pass.” In re 
Tucker, 3 Sask.L. 473. 475. 


[b] “Where there are no words of 
limitation to a devise, the general rule 
of law is, that the devisee takes an 
estate for life only, unless, from the 
language there used, or fom other 
parts of the will, there is a plain in- 
tention to give a larger estate. We 
say, a plain intention, because, if it 
be doubtful or conjectural, upon the 
terms of the will, or if full legal effect 
can be given to the language, with- 
out such an estate, the general rule 
prevails. It is not sufficient, that the 
court may entertain a private. belief 
that the testator intended a fee; it 
must-see that he has expressed that 
intention, with reasonable certainty, 
on the face of his will. For the law 
will not suffer the heir to be disin- 
herited upon conjecture. He is fa- 
vored by its policy, and though the 
testator may disinherit him, yet the 
law will execute that intention only 
when it is put in a clear and unam- 


biguous Shape.” Per Story, J., in 
Wright v...Den.ex,.dem. Page, 10 
Wheat. (U.S.) 204, 227, 6 L.Ed. 303 


[cit with approval McCaffrey v. Man- 
ogue, 25 S.Ct. 319, 196 U.S. 563, 49 L. 
Ed. 600]. 


56. Hitch v. Patten, 16 A. 558, 13 
Del. 334, 2 L.R.A. 724, 


Enlargement of life estate into fee 
see infra §§ 1610, 1611, 1624; and see 
§ 1628 et seq. 


57. McCaffrey v. Manogue, 25 S.Ct. 
319, 196 U.S. 5638, 49 L.Ed. 600; Coil 
v. Schetter, 152 N.E. 870, 871, 85 Ind. 
App. 528; Reeder v. Antrim, 112 N.E. 
551, 552, 64 Ind.App. 83; Provoost v. 
Calyer, 62 N,Y. 545; Chisholm v. Mac- 
donnell, 1 N.S.Dec. 137. 
§ 1502 text and note 84. 


Language showing intent as suffi- 
cient to pass fee see supra § 1497, 


58. See supra § 1501. 


59. Bowlin v. White, 91 N.E. 658, 
244 Ill. 628; Johns Hopkins Universi- 
ty v. Garrett, 97 A. 640, 128 Md. 3438; 
Henderson v. Western Carolina Pow- 
er Co., 157 S.B. 425, 200 N.C. 4438, 80 
A.L.R. 497. 


[a] In Indiana (1) “the common 
law rule that a general devise of real- 
ty, without defining the devisee’s in- 
terest, gives only a life estate, re- 


See also infra 


fee simple if the testator had a fee and there is no 
other language clearly showing an intent to devise 
a lesser estate,®4 as where, without further designa- 


mains in force’ (Brookover v. Bran- 
aT hd DD epee 6.0 ye Fie Osa oan OKO ade 
See to same effect Oliphant v. Pum- 
phrey, 141 N.E. 517, 193 Ind. 656; 
Keplinger v. Keplinger, 113 N.B. 292, 
185 Ind. 81 [aff (App.) 110 N.E. 698]; 
Nickerson v. Hoover, 115 N.E. 588, 
70 Ind. App. 343; Gibson v. Brown, 110° 
N.E. 716, 112 N.E. 894, 62 Ind.App. 
460), (2) although modified by “‘sec- 
tion 3123, Burns 1914, which provides 
that: ‘A devise, in terms denoting the 
testator’s intention, to devise his en- 
tire interest in all his real or personal 
property, shall be construed to pass 
all of the estate in such property’ ” 
(Brookover v. Branyan, supra. See 
to same effect Keplinger v. Keplinger, 
supra; Skinner v. Spann, 95 N.E. 243, 
S3e NRE LO6L. LS indas6 72a tones 
Gerichs, 44 N.E. 24, 145 Ind. 134), 
(3) and regarded as a rule of con- 
struction rather than an_ inflexible 
rule of law (Skinner v. Spann, su- 
pra), (4) subject to other well-estab- 
lished rules of testamentary construc- 
tion (Korf v. Gerichs, supra), (5) and 
where, in addition to the general de- 
vise, there is other language which 
does indicate an intention to create 
a fee, the court will give effect there- 
to (Reeder v. Antrim, 110 N.E. 568, 
112 N.E. 551, 64 Ind.App. 83; Gibson 
v. Brown, supra). (6) The statute 
does not defeat the common-law rule 
(Korf v. Gerichs, supra) (7) but nev- 
ertheless implies that that rule shall 
not prevail as against the intention 
of the testator to devise his entire 
estate (Korf v. Gerichs, supra). (8). 
It has also been held that only a life 
estate will pass unless it appears af- 
firmatively that a greater estate was 
intended. Fenstermaker v. Holman, 
62) N.BL 699, 158. Ind. 72s 


60. Myers v. Moorestown Trust 
Co., 145 A. 540, 541, 104 N.J.Hq. 308:" 


61. Myers v. Moorestown Trust 
Co., Supra. 


62. In re Brooks’ Will, 16 -wW 
775, 167 Wis. 75. ae 


Void limitation over as not ting 
down. fee see infra § 32 in 68 co 


63. Montgomery v. Wilson 
5038, 189 Ala. 209; Meins v. Meine ins 
N.E. 554, 288 Ill. 463: Hempstead v. 
Hempstead, 120 N.E. 782, 285 Ill. 448. 


64. U.S—King v. Acker 
Black 408, 17 L.Ed. 293.) o> 


Ala.—Parker v. Robertson 
418, 205 Ala. 434; O’Connell vy. Bo Se: 
nell, 72 So. 81, 196 Ala. 224: Smith Vv. 
Greer, 6 So. 911, 88 Ala. 414, ; 


Ark.—Hysmith v. P. : 
151, 72 Ark. 296. nepeS til 


Conn.—Cumming y, P 
A. 175, 176, 112 Conn scot 1S 


Ill—Smith v. Bedell, 182 
349 Il. 523: Melies vy. ete 
B. 146, 313 Ill. 418; Bookless v. Char- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion or limitation, the will passes realty by the word 


or phrase “devise,”®> “give,”® 


noch, 139 N.E. 15, 307 Ill. 578; Hemp- 
stead v. Hempstead, 120 N.E. 782, 285 
Tll. 448; Haight v. Royce, 113 N.E. 
71, 274 Ill. 162; Reed v. Welborn, 97 
N-E= 669, 253. Tll...338;.. Kuehle v. 
Zimmer, 94 N.E. 957, 249 Tll. 544; 
Bowlin v. White, 91 N.E. 658, 244 Ill. 
623; King v. King, 74 N.E. 89, 215 
Ill. 100, 10 Prob.Rep.Ann. 499; Wolfer 
v. Hemmer, 33 N.E. 751, 144 Ill. 554. 


Kan.—Fielding v. Alkire, 261 P. 
597, £24 Kan. 592; 
P. 377, 91, Kan. 803; Boston Safe De- 
POSit; Vetc.,, Coriv. Stich, 59 BP. 1082; 
61 Kan. 474. 


Ky.—Weller v. Dinwiddie, 248 S.W. 
874, 198 Ky. 360; Frey v.’ Soper, 213 
S.W. 546, 184 Ky. 536; McClelland’s 
Hx’x v. McClelland, 116 S.W. 730, 132 
Ky. 284; Hartring’s Ex’x v. Milward’s 
Ox’r, 90 S.W. 260,28 Ky.L. 776; Dal- 
mazzo v. Simmons, 78 S.W. 179, 25 Ky. 
L. 1532; Robbins’ Px’r v. Robbins, 9 
S.W. 254, 10 Ky.L. 209. 


Me.—Bromley v. Gardner, 9 A. 621, 
79 Me. 246; Mitchell v. Morse, 1 A. 
141,,77 Me. 423, 52 Am.R. 781. See 
Barry v. Austin, 105 A. 806, 118 Me. 
51 (stating the rule but holding it 
inapplicable). 


“ Md.—Backus v. Baltimore City 
Presb. Assoc., 25 A. 856, 77 Md. 50; 
Benson v. Linthicum, 23 A. 133, 75 
Md. 141; Hammond v. Hammond, 8 
Gill & J. 436. 


Mass.—Myrick v. Stowe, 132 N.E. 
349, 240 Mass. 14; Bassett v. Nicker- 
son, 68 N.E. 25, 184 Mass. 169; Spoon- 
er v. Lovejoy, 108 Mass. 529; Willcut 
v. Calnan, 98 Mass. 75. 


Miss.—Strickland v. Delta Inv. Co., 
137 So. 734, 163 Miss. 772; Johnson v. 
Delome Land, etc., Co., 26 So. 360, 77 
Miss. 15. 


Mo.—Simmons v. Cabanne, 76 S.W. 
6ii8) 17 SLO. (33 65s es COOK. Couch, 13 
S.W. 80, 100 Mo. 29; Lehmann v. 
putas 31 S.W.(2d) 271, 224 Mo.App. 


Neb.—Little v. Giles, 41 N.W. 
\25 Neb. 313 [error dism 10 S.Ct. 
134 U.S. 645, 33 L.Ed. 1062]. 


N.H.—Lummus v. Mitchell, 34 N.H. 
39; McAfee v. Gilmore, 4 N.H. 391. 


N.J.—Den ex dem. Sinnickson v. 
Snitcher, 14 N.J.Law 53; Den ex dem. 
Bolton v. Bowne, 18 N.J.Law 210; 
Tzeses v. Tenez Const. Co., 128 A. 388, 
97 N.J.Eq. 501 [aff 122 A. 371, 95 N.J. 
Bq. 145]; Stedenfeld v. Stedenfeld, 114 
A. 406, 92 N.J.Eg. 241; Feit v. Richard, 
53 A. 824, 64 N.J.Eq. 16; Passman v. 
Guarantee Trust, etc., Co., 41 A. 953, 
57 N.J.Eq. 273; Reid v. Stankowitch, 
162 A. 119, 10 N.J.Misc. 1006. 


N.Y.—Benson y. Corbin, 40 N.E. 11, 
145 N.Y. 351; Crain v. Wright, 21 N.E. 
401, 114 N.Y. 307;. In re Seif’s Will, 
209 N.Y.S. 341, 212 App.Div. 558; Kirk 

_v. Richardson, 32 Hun 434; In re 
Crofoot, 137 N.Y.S. 432. 


N.C.—Hambright v. Carroll, 168 S. 
Ey 8i:7,, 204) N.C. 4965 Barbee” v. 
Thompson, 139 S.E. 838, 194 N.C. 411; 
Roane v. Robinson, 127 S.E. 626, 189 


186, 
623, 


N.C, 628: Brooks. v. Griffin, 97 S.B. 
730, ATT EINiG.nuy Mills: v.. Thorne, -95 
N.C. 362. 


Ohio.—Bodmann German Protes- 
tant Widows’ Home vy. Lippardt, 71 
N.E. 770, 70 Ohio St. 261; Thompson’s 
Lessee v. Hoop, 6 Ohio St. 480; Hal- 
ley v. Hengstler, 23 Ohio Cir.Ct. 504. 


Or.—Imbrie v. Hartrampf, 198 P. 
521, 100 Or. 589; Irvine v. Irvine, 136 
TORO NERS MEO 5 en hot 


Twist v. Twist, 139 
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“oive and be- 


Pa.—In re Conner’s Estate, 153 A. 
730, 302 Pa. 534; In re Cryan’s Hstate, 
Lb 2 RAL Sofie oO) Past886, Tl vAnE ER: 
1417; In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21; In re Tarter’s Estate, 140 
A. 502, 291 Pa. 458; Reiff v. Pepo, 139 
A. 144, 290 Pa. 508; Bennett v. Sut- 
phen, 109 A. 669, 266 Pa. 168; Sparr 
v. Kidder, 108 A. 204, 265 Pa. 61; Ren- 
gier v. Kunzler, 92 A. 554, 246 Pa. 
445;" Coles, v.- Ayres, 27 A. 375, 156 
Pa. 197; Snyder v. Baer, 22 A. 897, 
144 Pa. 278, 13 L.R.A. 359; Dilworth 


v. Gusky, 18 A. 899, 131 Pa. 343; Gra- 
ham v. Gamber, 95 Pa.Super. 187; 
Hall v. Dean, 72 Pa.Super. 599; Cole’s 


Estate, 15 Pa.Dist.&Co. 655; Hartman 
v. Herbine, 7 Pa.Co. 630. 


R.I.—Goffe v. Karanyianopoulos, 
166 A. 547; In re Johnson, 49 A. 695, 
23 R.I. 111; Boutelle v. City Sav. 
Bank, 24 A. 838, 17 R.I.: 781. 


S.C.—Williams v. Gadsden, 95 S.E. 
519, 109 S.C. 228; Charleston, etc., R. 
yar v. Reynolds, 48 S.E. 476, 69 S.C. 


Tenn.—Scruggs v. Mayberry, 188 
S.W. 207, 135 Tenn. 586; Davis v. Wil- 
liams, 4 S.W. 8, 85 Tenn. 646; King 
v. Miller, 11 Lea 633; Williams v. Wil- 
liams, 10 Heisk. 566. 


Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614 [aff (Commn.App.) 239 
S.W. 192]. 


Va.—Daniel v. Lipscomb, 66 S.E. 
850, 110 Va. 563; Johnson v. ‘| John- 


son’s Widow, 1 Munf. (15 Va.) 549. 


Eng.—Nichols v. Hawkes, 10 Hare 
342, 44 Eng.Ch. 331, 68 Reprint 958. 


gery ees v. Ryan, 22 Que.Super. 


Sask.—In re Tucker, 3 Sask.L. 473. 


“The statute gives the largest es- 
tate—that is, a fee—unless the con- 
trary appears.’”’ Reed v. Welborn, 97 
N.E. 669, 670, 253 Ill. 338. 


[a] Dlustration.—Under statutes 
providing that real estate, when de- 
vised, shall be held and construed to 
be devised in fee simple unless the 
devise shall plainly and expressly 
show an intent to convey a less es- 
tate, or unless such intent shall oth- 
erwise plainly appear from the will, 
an unrestricted devise of real proper- 
ty carries the fee. Hambright v. Car- 
roll,.168 S.H. 817, 204 N.C. 496. 


[b] Since passage of the statute. 
—(1) “If an estate is transferred to 
a person, either by deed or by will, 
without the use of the word ‘heirs,’ 
where the use of such word to pass 
an estate of inheritance was required 
at common law, the transferee will 
take an estate of inheritance, unless 
it appears from the instrument by 
express words or by construction or 
operation of law, that a less estate 
than a fee is limited.” Ashby v. Mc- 
Kinlock wth NCE: 810i os 27k 
254. (2) An unrestricted devise of 
realty passes the fee. Barbee v. 
Thompson, 139 S.E. 838, 194 N.C. 411. 
(3) No words are required to enlarge 
a devise from one for life into one 
absolute or in fee. Barbee v. Thomp- 
son, supra. 


{c] Statute applied to codicil re- 
voking a life estate devised in a will 
to the testator’s daughter, without 
mentioning the remainder, and be- 
queathing the same land to his wife 
so that the codicil when construed 
under the statute gave the wife the 
entire estate in fee simple. Fielding 
vy. Alkire, 261 P. 597, 124 Kan. 592. 


{d] Particular clauses construed 
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and bequeath . . . the use and 


as devising a fee simple title in real- 
ty.—(1) “All the rest, residue and re- 
mainder of my estate, both real and 
personal wheresoever, and whatsoev- 
er the same may be, I give, devise and 
bequeath to my wife Alida J. Cum- 
ming.” Cumming v. Pendleton, 153 
A. 175; 176, 142 Conn. 569. (2) SAN 
the rest, residue and remainder” of 
real and personal estate to the testa- 
tor’s “single daughters’ and _ the 
“longest liver of them” was construed 
as an absolute gift in fee simple to 
the single daughters living at the 
time of the termination of a precedent 
trust. Goffe v. Karanyianopoulos, 
(R.1.) 166 A. 547. (3) A devise to 
the testator’s wife ‘for her use and 
benefit.””. Young’s Guardian v. Sha- 
ver’s Ex’x, 217 S.W. 902, 186 Ky. 608. 
(4) “I bequeath to my wife, Rébecca 
D. Rengier, my whole estate abso- 
lute, at her death to do as she knows 
what I would want her to do with my 
estate.” Rengier v. Kunzler, 92 A. 
554, 246 Pa. 445. (5) “I give and be- 
queath to my wife, Antje Meyer, all 
my real estate and personal property, 
to have full control after my death.” 
Melies v. Beatty, 145 N.E. 146, 313 
Ill. 418. (6) “I devise and bequeath 
to my dear wife, Mattie Dinwiddie, 
all of my real and personal property 
of every description, except my un- 
improved property, all of which I give 
to my son, Clarence R. Dinwiddie, to- 
gether with any indebtedness he may 
be owing me.” Weller v. Dinwiddie, 
248 S.W. 874, 198 Ky. 360, 362. (7) 
“T give, devise and bequeath to my 
son George A. O’Connell the follow- 
ing described real and personal prop- 
erty situated in the city or county of 
Montgomery, to wit: two va- 
cant lots numbers eleven and twelve 
on Godfrey Street; two two-room 
houses on Oak street, numbers eight 
and nine; and the following describ- 
ed lot of land:” followed by descrip- 
tion. O’Connell v. O’Connell, 72 So. 
81,196 Ala. 224. (8) “I wish my niece 
Miss Nellie Quinn to be put in pos- 
session of all I have in clothes, mon- 
ey, jewelry, in fact all I have.” Tzes- 
es v. Tenez Const. Co., 128 A. 388, 97 
N.J.Eq. 501. 


[e] Under both English Wills Act 
and that of province of Saskatche- 
wan ‘‘where real property is devised 
without words of limitation, the dev- 
isee will take an estate in fee unless 
a contrary intention appears by the 


will.” In re Tucker, 3 Sask.L. 473, 
475. 
65. 


Burr v. Tierney, 122 A. 454, 99 
Conn. 647, 651. 


“The words ‘I give and devise,’ or 
either of them, would be held suffi- 
cient.” Burr v. Tierney, supra. 


66. Burr v. Tierney, supra; Dexter 
v. Young, 125 N.E. 862, 234 Mass. 588. 


For example, the words of a 
will, “I give to my sister’ named, 
standing alone, are sufficient to give 
to the sister an absolute estate. Dex- 
Aes v. Young, 125 N.E. 862, 234 Mass. 
588. 


67. In re Barrett’s Will, 82 N.W. 
998, 111 Towa 570. 


[a] Equivalent to “devise.’”—The 
words “give and bequeath,” as ap- 
plied to a testamentary gift of realty, 
are equivalent to ‘devise’ and oper- 
ate to pass a fee and not a life estate 
where they stand unqualified by any 
words serving to cut down the inter- 
est given. In re Barrett’s Will, 82 
N.W. 998, 111 Iowa 570. 
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oceupation,’®*’ “give and devise,”*®® “inure” to a stat- 
ed devisee,?° or “wish . . . to be put in posses- 
sion.”71 Statutes of this character are not rules of 
property,*2 but are merely rules of construction™* 
which, while they do not wholly preclude the ques- 
tion of whether a fee may pass without words of lim- 
itation,74 do change the common-law presumption 
that only a life estate passes by an indefinite devise 
into a statutory presumption that an indefinite de- 
vise passes a fee instead of a mere life estate.7° The 
purpose of such statutes is not to establish a rule of 
construction preventing consideration of all the lan- 
guage in the will,7® and under such statutes an indefi- 
nite devise may be either for life or in fee according 
to the intention of the testator as gathered from the 
whole will,’77 and, where other language clearly shows 
that no fee was intended by a devise in terms general 
or indefinite, the statute does not operate on the will 
to create a fee simple,7®§ as where there is not only 
an absence of words of inheritance but also a use 
of other words raising a necessary inference that 
only a life estate was intended,*® although where the 
words claimed to be of limitation do not “necessari- 
ly” show an intent to devise less than a fee it has 
been held that a fee passes.®° 


EB. 41, 303 Ill. 82; 


68. Hall v. Dean, 72 Pa.Super. 599. 
Hans, 07, INGE 


[a] Iustration.—A clause in a 
will providing that “I give and be- 


queath unto my dear wife Huldah the Til. 60. 


WILLS 


Kleinhans v. Klein- 
1077, 


Thomas ‘v. Miller, 43 N.E. 848, 


[§§ 1502-1503 


Omission of words of inheritance does not, under 
such statutes, evidence an intent to ereate less than 
a fee,’1 nor conclusively affect the nature of the 
estate devised’? although inclusion of the word 
“heir” in one devise and its exclusion from another 
devise in the same will may throw some light, as % 
matter of fact and evidence, upon the intention of the 
testator with respect to the quantity of estate creat- 
ed by each. 


Irrespective of such statutes a will clearly show- 
ing an intent to pass a fee under common-law con- 
struction will operate to do so.°* 


[§ 1503] (6) Effect of Various Parts of Will or 
Codicil8°—(a) In General. Where the provisions of 
a will are apparently inconsistent as to whether a 
fee is devised, they should be reconciled if possi- 
ble.8* If reconciliation is impossible, and there is a 
repugnancy, the rule is that a clear and unmistakable 
devise of a fee followed by a remainder over is not 
eut down, the limitation in remainder being void ;* 
although if the first provision only prima facie im- 
ports a fee, and circumstances warrant the conclusion 
that the testator did not intend to give the first dev- 
isee a fee, then the intention of the testator as as- 


1 


not show an intent to pass less than 
a fee, being merely explanatory of the 
reason for making the devise to the 
testator’s wife, and do not cut down 
the fee. Crain v. Wright, 21 N.E. 401, 


253 Ill. 620; 


161 


use and occupation of a part of the 
home farm,” followed by description, 
was sufficient of itself to pass a fee 
owned by the testator under the stat- 
ute providing that devises of realty 
shall pass all of the testator’s inter- 
est in the absence of expressed intent 
to devise a less interest. Hall v. 
Dean, 72 Pa.Super. 599, 601. 


69. Burr v. Tierney, 122 A. 454, 99 
Conn. 647. 


70. Hammill v. Anderson, 110 A. 
47275543 RL. 103. gy 
{a] Illustration.—Under a statute 


providing that whenever any real es- 
tate shall be devised without words 
of limitation, such devise shall be 
construed to pass the fee simple, un- 
less a contrary intention shall appear 
by the will, a testamentary provision 
without limitation that realty shall 
‘inure’ to a stated devisee grants her 
a fee simple estate. Hammill v. An- 
derson, 110 A. 422, 43 R.I. 103. 


71. Tzeses v. Tenez Const. Co., 128 
A. 388, 97 N.J.Eq. 501. 


[a] Word “wish’ may pass title 
to realty where used as equivalent to 
“will,’ and when “wish” is used in 
the phrase “I wish my niece .. . 
to be put in possession of,’ without 
limitation or devise over, it is suffi- 
ecient to carry a title in fee simple. 
Tzeses v. Tenez Const. Co., 128 A. 388, 
97 N.J.Eq. 501. 


72. Gillis v. Long, 8 Ohio N.P.N.S. 

73. Gillis v. Long, supra. 
é 74. Hartman vy. Herbine, 7 Pa.Co. 
30. 

75. Schaeffer v. Messersmith, 10 
Pa.Co. 366; Hartman vy. Herbine, 7 
Pa.Co. 630, 631. 


76. Drager v. McIntosh, 147 N.E. 
433, 316 Ill. 460, 469. 


77. King v. Hawaiian Trust Cor, 
Ltd., 21 Hawaii 619, 622; Doneghy 
v. Robinson, (Mo.) 210 S.W. 655. 


78. %Jll.—Bohn vy. Irvington, 135 N. 


Ky.—McClelland’s Ex’x v. McClel- 
land, 116 S.W. 730, 132 Ky. 284. 


Mass.—Bramley v. White, 183 N.E. 
761, 281 Mass, 343; Fay v. Fay, 1 
Cush. 93. 


Mo.—Tillerson v. Taylor, 220 S.W. 
950, 282 Mo, 204. 


N.J.—Myers v. Moorestown Trust 
Cox 145 A. 540, 104 N.J.Eq. 308. 


N.C.—Roberts v. Saunders, 134 S.E. 
51, 192 N.C. 1912; In‘re Brooks” Will, 
4 S.E. 265, 125 N.C. 136. 


Pa.—Chesnut v. Chesnut, 
339, 300 Pa. 146, 75 A.L.R. 66; 
v.. Pepo, 139 A. 144) 290) Pat 
Grubb’s Estate, 5 Pa.Dist. 422. 


Wis.—Dew v. Kuehn, 25 N.W. 212, 
64 Wis. 293. 


4 
3 
151 A. 


Reiff 
508; 


[a] Illustration.—Since the enact- 
ment of Rev. St. (1909) § 579, the 
words “heirs and assigns,’ or other 


words of limitations, are not required 
in a devise of the fee in land; yet 
the statute imports that a devise, 
which otherwise would pass the fee, 
will have the effect of passing only 
an estate for life if expressions are 
contained in the will which show the 
testator intended to give no greater 
estate than one for life, or if there 
is a devise over of the property after 
the death of the first taker. Tiller- 
a v. Taylor, 220 S.W. 950, 282 Mo. 


{b] If will does contain plain and 
express words manifesting intention 
to convey less estate, the statutory 
presumption no longer applies. Rob- 
ie v. Saunders, 134 S.E. 451, 192 N.C. 


79. Bain v. Hardin, 
745, 223 Ky. 792. 


Omission of words of inheritance 
as not in itself controlling see infra 
text and notes 81-83, 


80. Crain v. Wright, 21 N.E. 
114 N.Y. 307. . tan 


[a] Words “for her benefit and 
support” added to a general devise do 


4 S.W.(2a) 


Yor later cases, developments and changes in the law see Annotations, 


114 N.Y. 307. 


81. Bain v. Hardin, 4 S.W.(2d) 745, 
223 Ky. 792; Love v. Walker; 215 8: 
296, 59 Or. 95; In re Kidd’s Estate, 
141 A. 644, 293 Pa. 21; Cross v. Miller, 
138 A. 822, 290 Pa. 213. 


[a] For example, under Lord lL. § 
71038, the absence of the word “‘‘heirs” 
from a devise does not necessarily 
imply that a life estate only is given. 
PONS Vo Walker, 11'5 OP. §2:9:650 59, sOre 


Technical words of inheritance see 
supra § 1498. 


82. Barry v. 
118 Me. 51. 


83. Barry vy. Austin, supra. 


84. Ashby v. McKinlock, 111 N.E. 
101, 271 Ill. 254; Galante v. Silver- 
stein, 129 A. 865,.98 N.J.Eq. 52. 


_[a] Tustrations.—(1) <A _ provi- 
sion, “will and bequeath all my estate, 
both real and personal to my beloved 
niece. - .and do make her my 
sole heir of all my earthly posses- 
sion,” was sufficient to pass the fee 


Austin, 105 A. 806, 


without resort to the statutory rule - 


of construction that a fee is presumed 
ag the Sues Sh We ea ay of a con- 
rary intent. shby v. McKinlock 
PPP ON ALO Rea Ki en Ke eeo realy Salle Bose (2) 
Where the testator devised the resi- 
due of his land to his wife to have 
and to hold forever, and subsequently 


\ 


devised the residue of land to his chil-. 


dren on the death of the wife, the de- 
vise to the wife, being a fee simple at 
common law, is unaffected by Wills: 
Act § 36, which dispenses with the 
word “heirs,” upon devise of an in- 
definite estate, and creates a fee un- 
eae a re tebe intent appears. Ga- 
ante v. Silverstein, 129 A. 

Te b. A. 865, 98 N. 


85. To what gifts or property limi- 
oro or restriction Foren! gee. infra 


86. Stophlet vy. Stophl 
€67, 22 OhioAppatel. ck tke eee 


87. See infra § 1521. 


same title and section number, 


§ 1503] 


certained from the whole will fairly construed in the 
light of all its provisions and the surrounding cireum- 
What would other- 
wise be a clear gift of a fee or absolute estate may 
be cut down by clear words showing that intention 
in another part of the will,°® but a plain devise of a 
fee cannot be affected by mere inference from other 
parts of the will.°? Any expression in separate parts 
of the will may show that a fee was meant,®! as where 


stances should be carried out.88 


88. Stophlet v. Stophlet, supra. 


pee Ga.—Sheftall v. Roe, 30 Ga. 
453. 
Tll.— Knight v. Gregory, 165 N.E. 


208, 333 Ill. 643; Drager v. McIntosh, 
147 N.B. 433, 316 Til. 460; Noth v. 
Noth, 127 N.E. 1138, 292 Il. 536; King 
“V7, King? 74 °NCE:. 89) 215. 1) 100, 10 
Prob.Rep.Ann. 499; Morrison Vv. 
Schorr, 64 N.E. 545, 197 Ill. 554, 8 
Prob.Rep.Ann. 92. 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; Conover vy. Stringer, 53 
Ind. 248. 


Mo.—Corby v. Corby, 85 Mo. 371. 


N.Y.—Mellen v. Mellen, 34 N.E. 925, 
139 N.Y. 210; Trustees of Auburn 
Theological Seminary v. Cole, 18 
Barb. 360; Leyman v. Abeel, 16 Johns. 
30; Stevens v. Miller, 2 Dem.Surr. 
597. 


Or.—fFields v. Fields, 3 P.(2d) 771, 
TEEN) 2975555392 /Ors val. 


Pa.—Urich’s Appeal, 86 Pa. 386, 27 
Am.R. 707; Ellet y. Paxson, 2 Watts & 
Roberjot v. Mazurie, 14 Serg. 
; Baker v. Romer, 26 Pa.Dist. 
201; Pagel’s Est., 20 Pa.Dist. 666; 
Allen v. Hirlinger, 16 Pa.Dist. 153. 


S.C.—-Gourdin v. Shrewsbury, 
iShOk mile 


Tenn.—Henry v. Hogan, 4 Humphr. 
208. 


“Where a fee simple is expressly 
devised by one clause of a will, if the 
intention of the testator ascertained 
by a consideration of the whole will 
is that the gift should be other than 
a fee simple, it is wholly immaterial 
in what part of the will such inten- 
tion is manifested.” Knight v. Greg- 
ory, 165 N.E. 208, 210, 333 Ill. 643. 


Other parts of will as cutting down 
fee simple absolute to: 


Defeasible fee see infra § 1558. 
Life estate see infra § 1610. 


$0. Conn.—Burnham v. Burnham, 
126 A. 704, 101 Conn. 529. 


Kan.—Boston Safe Deposit, etc., Co. 
v. Stich, 59 P. 1082, 61 Kan. 474. 


Mass.—Parker v. Iasigi, 138 Mass. 
416; Barrett v. Marsh, 126 Mass. 213. 


N.J.—Carter v. Gray, 43 A. 711, 58 
N.J.Eq. 411. 


N.Y.—Crain vy. Wright, 21 N.E. 401, 
114 N.Y. 307; Haight v. Pine, 39 N. 
Y.S. 511, 3 App.Div. 434; Barker v. 
Crosby, 32 Barb. 184; In re Godwin, 
140 N.Y.S. 234, 78 Misc. 715, 10 Mills 
Surr. 30. 


Ohio.—Baker v. Alexander, 156 N.E. 
223; 24 Ohio App. 117; Zackman y. 


11 


Dick, 34 Ohio Cir.Ct. 450. 
OkK1.—Friss’ Will, 149 P. 1176, 45 
Ok1. 399. 


Or.—Irvine v. Irvine, 136 P. 18, 69 
ORAS a. 


Pa.—Ogden’s Appeal, 70 Pa. 501; 
Manderson v. Lukens, 23 Pa. 31, 62 
Am.D. 312; McClure’s Heirs v. Douth- 
itt, 3 Pa. 446 faff 6 Pa. 414]; Holme v. 
Harrison, 2 Whart. 283; In re Stille’s 
Bstate, 69 Pa.Super. 56; Ruch’s Est., 
12 Par Dist619; 


WILLS 


property. 


devise of a fee 


R.I.—Stead v. 
US) Ad Oe 


S.C.—Adams v. Verner, 86 S.E. 211, 
Oe S Carts 
Tex.—Winfree vy. 
App.) 139 S.W. 36. 
Ont.—Re Brenner, 18 Ont.W.N. 406. 
[a] Construction should be avoid- 


ed which converts a fee simple into a 
life estate or an estate tail by impli- 


Manton, 25 A. 1098, 


Winfree, (Civ. 


cation. Fulton v. Fulton, 2 Grant 
(Pa.) 28. 
[b] Habendum clause in a will is 


not an essential part thereof, but 
where it appears in a will and it can- 
not be reconciled with the premises 
and granting clause, so as to give full 
effect to each, the habendum will be 
disregarded, and while an habendum 
may explain, it cannot contradict or 
defeat the estate granted by the 
premises. Winfree v. Winfree, (Tex. 
Civ.App.) 139 S.W. 36. . 


[ce] Positive grant of fee cannot 
be taken away by mere implication 
from another apparently inconsistent 
devise in the will. Ruch’s Estate, 12 
Pa.Dist. 519. To same effect In re 
Stille’s Estate, 69 Pa.Super. 56. 


[d] Gift in codicil—A clause in 
a will, giving a nephew's “share” to 
named persons on his death without 
heirs, is not applicable to remainder 
in land given by codicil, where no in- 
terest in realty was given by the will. 


AbideviuOiesigs dello el For ogra alls 
INGOs Site 
91. Ind.—Roy v. Rowe, 90 Ind. 54. 


Me.—Pratt v. Leadbetter, 38 Me. 9. 
Mass.—_-Baker v. Bridge, 12 Pick. 


N.Y.—Weeks v. 
431; 104, NRY. 325; 
cock, 12 Johns. 389. 


Va.—-—Johnson vy. Johnson’s Widow, 
1 Munf. (15 Va.) 549. 


W.Va.—De Campi v. Logan, 120 S.E. 
915, 95 W.Va. 84. 


Ene Be ec aie v. Fretwell, 10 U.C. 
Q.B. 8. 

a rs feo ane neh ae De a will 
provides that, when the testator’s 
youngest child shall become of full 
age, his wife shall receive one-fifth 
part for life, and at her death to be 
equally divided among his children 
then living and the children of any 
that are deceased, and that the bal- 
ance shall be equally divided among 
his children, and a subsequent clause 
creates a life estate in his daughters 
and remainder in their children, such 
two clauses, construed together, give 
his sons a fee simple estate in their 
shares after the death of the testa- 
tor’s wife, and his daughters a life 
estate, with remainder to their chil- 
dren. De Campi v. Logan, 120 S.E. 
915, 95 W.Va. 84. 


92. N.Y.—Vanderzee v. Vanderzee, 
36 Nive 251,.4 Dranser A. 92° “Harris 
v. Slaght, 46 Barb. 470 [rev on other 
grounds 2 Abb.Dec. 316, 4 Transcr. 
App. 485, 4 Abb.Pr.N.S. 421]; Charter 
v. Otis, 41 Barb. 525. 


N.C.—Pardue v. Givens, 


Cornwell, 10 N.B. 
Jackson v. Bab- 


54 N.C. 
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the introduction®? or other part of the will®® shows 
that the will was intended to cover all the testator’s 
Use of words sufficient to devise a fee in 
one paragraph of a will and their absence from an- 
other paragraph is a circumstance to be considered 
in determining the intention of the testator as to the 
..4 Where an intention appears 
make certain gifts absolute in fee, other similar gifts 
in the will may be construed in the same way, and 


to 


306. 


Pa.—Myers v. Bentz, 17 A. 899, 127 
Pa. 222; Leech v. Robinson, 74 Pa. 
273; Geyer v. Wentzel, 68 Pa. 84; 
Schriver v. Meyer, 19 Pa. 87, 57 Am. 


D. 634. 
S.C.—Clark v. Mikell, 3 S.C.Eq. 168. 


Va.—Goodrich v. Harding, 3 Rand. 
(24 Va.) 280; Wyatt v. Sadler’s Heirs, 
1 Munf. (15 Va.) 537; Davies v. Mil- 
ler SinCalleG: Vad.i12% 


gee ee Vv. Levis, #19, U-C:@ vB: 


fa] Introductory clause manifest- 
ing an intention to dispose of the tes- 
tator’s whole estate was held insufli- 
cient to pass a fee in Roe v. Doe, 7 
Del. 76; Beall’s Lessee v. Holmes, 6 
Harr.&J. (Md.) 205; Wan Derzee v. 
Van Derzee, 30 Barb. 331 [aff 36 N.Y. 
231, 1 Transcr.A. 92]; Weidman v. 
Maish, 16 Pa. 504; Busby v. Busby, 
1 Dall. (Pa:) 226, 1 L.Ed. 111. 


93. Gernet v. Lynn, 31 Pa. 94; 
Harden v. Hays, 9 Pa. 151; Miller 
v. Lynn, 7 Pa. 443; Martin v. Mc- 
Devitt, 30 Leg.Int. (Pa.) 92, 10 Phila. 
19; Dunlap ‘v.. Crawford, 7USiG. ha. 
171; Sanders v. Janette, 3 U.C:C.P. 
(Ont.) 292; Brooke v. McCaul, 22 U. 
CiQ. BM (Ont) 19: 


94. Hughes v. Strickland, 295 S.W. 
722, 174 Ark. 454. 


[a] MTlustration.—Although it was 
not essential that the testator re- 
cite that property was for the sole 
use of his wife to give her a fee sim- 
ple title, the presence of this language 
in one paragraph, and its absence in 
another, was matter for consideration 
in ascertaining the testator’s inten- 
tion. Hughes v. Strickland, 295 S.W. 
722, 174 Ark. 454 


95. U.S. _Kine v. Ackerman, 2 
Black 408, 17 L.Ed. 292; MecCoun v. 
ae 15 F.Cas.No. 8,729, 5 Cranch C.C. 


Del.—Hitch v. Patten, 16 A. 558, 13 
Del. 334, 2 L.R.A. 724. 


Ill.— Leiter v. Sheppard, 85 Ill. 242. 


Ind.—Korf v. Gerichs, 44 N.H. 24, 
145 Ind. 134; Cleveland v. Spilman, 
Domingo os 


Ky.—Bedford v. Bedford’s Adm’r, 
85 S.W. 926, 99 Ky. 273, 18 Ky.L. 193: 
Williams v. Duncan, 17 S.W. 330, 92 
Ky. 125, 13 Ky.L, 389: Childers” vy, 
Logan, 65 S.W. 124, 23 Ky.L. 1239. 


Md.—Burke v. Chamberlain’s Les- 
See, 22 Md: 298. 


Mass.—Leland v. Adams, 9 ay, 
171; Cook v. Holmes, 11 Mass. 28; 
Dudley v. Dudley, Quincy 12. 


Re Nel ee v. West, 32 N.J.Law 


N.Y.—Provoost v. Calyer, 62 N.Y. 
545; Charter v. Otis, 41 Barb. 525. 


Pa.—Walker v. Walker, 28 ; 
Neide v. Neide, 4 Rawle 75. nas a. 


W.Va.—Smith v. Schlegel, a OM 
161, 51 W.Va. 245 : ore 
Ont.—Doe vy. adiner (Mich.T, 3 


Vict.) 44 Ont. Case Law Dig. 7,596. 
Fee in realty implied from abso. 
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where certain gifts are qualified, a failure to qualify 
other gifts may show that such unqualified gifts 
were intended to be absolute,®® and conversely, where 
the testator has made certain gifts absolute, a fail- 
ure to describe other gifts as absolute may indicate 
that such undescribed gifts passed an estate less than 
a fee.°7 Two devises of the same property will be 
harmonized if possible.®® 


_ Statement of use to be made of property given does 
not necessarily reduce a fee to a lesser estate.°® 


Precedent language.: Language in a will preced- 
ing the devise of a fee will not cut down the fee to 
a less estate in the absence of a clear intent.” Where 
a will devises a life estate in specified realty, and 
then, without expressly stating the character of the 
estate, proceeds to devise other separate parcels of 
realty, preceding each such devise by the word “al- 
so,” it has been held that a fee was devised in such 
other realty.® 


[§ 1504] (b) Subsequent Language as Reducing 
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Fee. Where there is in fact an absolute devise of 


a fee simple, subsequent language purporting to cut 
down such fee will be disregarded,® and it has been 
said that a subsequent clause not destroying the dey- 
isee’s power of disposition will not eut down a fee.® 
But in so far as what has been referred to as the an- 
cient rule that subsequent language cutting down a 
fee is ineffective’ meant anything more than has just 
been stated,® it has been expressly repudiated,® and 
the modern rule is that the whole will must be exam-' 
ined to ascertain whether or not the dominant pur- 
pose of the testator was to create a fee simple,® and 
that, where the dominant purpose is to give a fee, ex- 
pression of a subordinate intent to strip the fee of 
its essential attributes will not serve to cut down 
a devise of the fee simple.1! Language which, stand- 
ing alone, would be sufficient to devise a fee simple 
may, by subsequent language equally clear and de- 
cisive, be so modified that the fee simple is re- 
duced to a lesser estate,t? or may be subject to a 


t 


the whole will, decide as to the pri- 


lute gift of personalty see infra $ 2. 


1512 text and note 75. 


96. Erbelding v. Moore, 104 S.}H. 
225, 150 Ga. 445; Davie v. Davie, 81 
S.W. 246, 26 Ky.L. 312; Montgomery 
v. Montgomery, 11 S.W. 596, 11 Ky. 
L. 87; Van Houten v. Post, 39 N.J.Eq. 
51; Wilkinson v. Chambers, 37 A. 569, 
181 Pa. 437; In re Stephenson’s Es- 
tate, 30 Pa.Super. 97. 


[a] Dlustration.—Under a will de- 
siring that the testator’s son have for 
his own use a vacant lot on Broad 
Street in the city of Augusta, used as 
a marble yard, to him and his heirs 
forever, and in the following para- 
graph giving him certain household 
silver, with the provision that if he 
died without .male issue the silver 
should go to the testator’s eldest sur- 
viving son, the devisee took an estate 
in fee simple in the described lot, the 
use of the words ‘‘to him and his heirs 
forever” indicating an intention. to 
devise absolutely when considered in 
contradistinction to the language as 
to the silver. Erbelding v. Moore, 
104 S.B. 225, 150 Ga. 445. 


97. Dougherty v. Monett’s Lessee, 
5 Gill & J. (Md.) 459; Vansant v. Mon- 
ey’s Lessee, 4 Harr.&J. (Md.) 313; 
Christie v. Gage, 5 Lans. (N.Y.) 139; 
Busby v. Busby, 1 Dall. (Pa.) 226, 1 
L.Ed. 111; Sturgis v. Dunn, 19 Beav. 
135, 52 Reprint 300; Paice v. Canter- 
bury, 14 Ves.Jr. 364, 33 Reprint 560. 


Life estate see infra § 1610. 


To what gifts or property limita- 
tions refer see infra § 1527. 


98. Jones v. Doe ex dem. Bramblet, 
2 Ill. 276; Ledbetter v. Culberson, 114 
S.E. 753, 184 N.C. 488; Leeper v. Nea- 
gle, 94 N.C. 338. 


[a] Ilustration.—If there be two 
devises in a will of the same property 
to two different persons, and the first 
ereates an estate of inheritance, the 
second devise without words of per- 
petuity will not destroy the first, and 
will create a life estate only, with re- 
version in the heirs of the first dev- 


isee. Jones v. Doe ex dem. Bramblet, 
2 Ill. 276. 

99. Brown vy. Lakeman, 15 Pick. 
(Mass.) 151. 


Devise of use, income, or profits as 
implying a fee see infra § 1516. 


1. Subsequent language see infra 
§ 1504. 


For later cases, developments and changes in the law see Annotations, same title and Section number, 


Atkinson v. Staigg, 13 R.I. 725. 


[a] Illustration.—Where a_ will 
read: “To pay to my wife, Annie 
Staigg, the sum of ten thousand dol- 
lars for and during her natural life, 
and the house at Newport in Pelham 
Street,” the wife took a fee and nota 
mere life estate in the realty. Atkin- 
son v. Staigg, 13 R.I. 725, 727 (apply- 
ing Pub. St. cap 182 § 5). 


8. McColl v. Chapel, 230 N.W. 151, 
250 Mich. 385. 


4 Precedent language see supra 
§ 1503 text and notes 1-3. 


5. Whitmore v. Church of the 
Holy Cross, 117 A. 469, 121 Me: 391; 
Grant v. Hover, 174 N.W. 317, 103 
Neb. 730. See Moffitt v. Williams, 219 
N.W. 138, 116 Neb. 785 (rule stated 
in case involving deed). 


6. Walker v. Walker’s Adm’r, 39 
S.W.(2d) 970, 971, 239 Ky. 501. 


“Tf a subsequent clause is so word- 
ed as not to destroy the power of the 
devisee to exercise unlimited power 
of disposition, it will be construed as 
not qualifying or limiting the abso- 
lute estate first given, and therefore 
ineffectual for that purpose.” Walker 
v. Walker’s Adm’r, supra. 


7. Scott v. Gillespie, 176 P. 132, 
103 Kan. 745 [cert den 39 S.Ct. 289, 
249 U.S. 606, 63 L.Ed. 799]; Walker 
v. Walker’s Adm’r, 39 S.W.(2d) 970, 
239 Ky. 501; Greenway v. White, 246 
SEW. 37, L OG Ey AD, OO MAD at. obocoi 
Freeman v. Maxwell, 170 S.W. 1150, 
262 Mo. 18. 


8. See supra text and notes 5, 6. 


9. Scott y. Gillespie, 176 P. 182, 
103 Kan. 745 [cert den 39 S.Ct, 289, 
249 U.S. 606, 63 L.Ed. 799]; Walker 
v. Walker’s Adm’r, 39 S.W.(2d) 970, 
971, 239 Ky. 501; Greenway v. White, 
446. S.W. 137, 1389, 196 Ky. 745,.°39 A. 
L.R. 1385; Freeman v. Maxwell, 170 
S.W. 1150, 262 Mo. 13. 


10. Wilson v. Linder, 110 P. 274, 
18 Idaho 438, 138 Am.S.R. 213; Grant 
v. Hover, 174 N.W. 317, 103 Neb. 730; 
Reiff v. Pepo, 139 A. 144, 146, 290 Pa. 
508; Shaffer v. Hummel, 15 Pa.Dist. 
&Co. 502. 


“Where words sufficient to vest a 
fee are first used in a devise, and 
those which follow apparently indi- 
cate a contrary intention, the court 
must, in each case, after considering 


mary or general intent of the testa- 
tor;’ if it be to give an absolute es- 
tate, then subsequent words express- 
ing a secondary and particular intent 
cannot restrict the gift or strip the 
fee of its ordinary attributes 


but if, after considering the will as ag 


whole, the court finds that the de- 
vise expresses an unequivocal intent 
to give less than a fee, and that what 
otherwise might be construed as a fee 
was intended only as a less estate, 


it must be held accordingly.” Reiff 
v. Pepo, supra. 
11. Snyder v. Snider, 259 S.W. 


700, 202 Ky. 321; Weller v. Dinwid- 
die, 248 S.W. 874, 198 Ky. 360; In 
re Cryan’s Estate, 152 A. 675, 301 Pa. 
386, 71 A.L.R. 1417; Billmyer v. Bill- 
myer, 145 A. 674, 296 Pa. 31; Cross v. 
Miller, 138 A. 822, 290 Pa. 213; Stan- 
ton v. Guest, 132 A. 529, 285 Pa. 460; 
Pactin’ Vv. Scotto! Lara w Odeo Omar 
49; Shaffer v. Hummel, 15 Pa.Dist. 
&Co. 502. 


Invalidity of repugnant: 
Conditions see infra § 1757. 
Estates see infra §§ 1656-1661. 

12. U.S.—In re Youtsey, 260 F. 423. 


Conn.—West Haven Bank & Trust 
Co. v. McCoy, 169 A. 49, 117 Conn. 
489; Meriden Trust & Safe Deposit 
ie v. Squire, 103 <A. 26%, 92 Conn. 


Idaho.—Wilson v. Linder, 110 P. 
274, 18 Idaho 488, 138 Am.S.R. 213. 


Ill.—Liesman vy. Liesman, 162 N.B. 
855, 331 Ill. 287; Gahan vy. Golden, 
162 N.E. 164, 330 Ill. 624; Drager v. 
McIntosh, 147 N.E. 433, 316 Ill. 460; 
Glass v. Johnson, 130 N.B. 478, 297 Ill. 
149; Bender v. Bender, 127 N.B. 22 
292 Ill. 358; Meins v. Meins, 123 NW. 
554, 288 Ill. 468; McClintock v. Mee- 
an, (108) Nee 48299738. al. 434; Wim- 
Le Wimbush, 97 N.E. 701; 263 


Ind.—Hays v. Martz, 89 N.E. 30 
90 N.E. 309, 173 Ind. 279; Weltninane 
v. Weitzmann, 161 N.E. 385, 87 Ind. 
App. 236; Reeder v. Antrim, 110 N.E. 
568,,.112 N.E. 551,. 64 Ind.App. 83; 
Curry v. Curry, 105 N.E. 951, 58 Ind 
App. 567. , 


Ilowa.—Bellamy v. Bellamy, 169 N; 
W. 621, 184 Iowa 1193; Guilford Vin 
Gardner, 162 N.W. 261, 180 Iowa 1210. 


Ky.—Snyder v. Snider, 259 S.Ww. 
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charge,!? and it has been held that a fee simple im- 
plied in an undefined devise may be cut down by a 
later disposition in terms which reveal such inten- 
tion, although less explicit than terms required to cut 
down a fee simple expressly given.'+ 


Construction in favor of fee.1> 


700, 202 Ky. 321. 


Mich.—Hollway v. Atherton, 171 N. 
W. 413, 2065 Mich. 129; Fecht v. Henze, 
12% NOW. 26, 162 Mich. 52. 


J.—Sayre v. Kimble, 114 A. 744, 


N.J 
93 N.J.Eq. 30. 


N.Y.—Matter of Miller, 42 N.Y.S. 
148, 11 App.Div. 340; In re Godwin’s 
Estate, 264 N.Y.S. 436, 147 Misc. 114; 
In re Weiss’s Will, 209 N.Y.S. 129, 124 
Mise. 413. 


N.C.—Roberts v. Saunders, 134 S.E. 
451, 192 N.C. 191. 


Ohio.—Murphy v. Widows’ Home 
and Asylum for Aged and Indigent 
Women, 151 N.H. 783, 21 Ohio App. 
174. 


Pa.—In re Conner’s Estate, 133 A. 
545, 286 Pa. 382, 46 A.L.R. 777; Ed- 
wards v. Newland, 113 A. 742, 271 Pa. 
i: Pattinev. Scott, 112) A. 910, :270-Pa. 
49; In re Boulevard from Second St. 
to Rhown St., 79 A. 716, 230 Pa. 491; 
In re Krebs’ Estate, 39 A. 66, 184 Pa. 
222; Sheets’ Estate, 52 Pa. 257; Fi- 
delity Title & Trust Co. v. Nibozkin, 
88 Pa.Super. 113; Zerger’s Estate, 13 
Pa.Dist.&Co. 103; Allen v. Hirlinger, 
16 Pa.Dist. 153. 


. [a] MTlustration.—Although a sen- 
tence in a will giving the testator’s 
wife all his property and directing 
that she be put in possession carries 
the fee, where it is followed by a lim- 
itation in the next sentence cutting 
the fee down to a life estate, no fee 
is given. Bender y. Bender, 127 N.E. 
22,0292 “hil. 358: 


Subsequent language as reducing 
fee simple and creating: 


Defeasible fee see infra § 1558. 
ewe conditional see infra § 


Life estate see infra § 1610. 
Trust see infra § 1848. 


13. In re Clark’s Estate, 
Super. 490. : 


subject to charge see infra § 


99° Pa. 


Fee 
ape 


Coleman vy. Haworth, 8 S.W. 
(gay 931, 320 Mo. 852. 


15. Generally see supra § 1496. 


16. Ala.—O’Connell v. O’Connell, 
72 So. 81, 196 Ala. 224. 


Cal.—Smith v. Wood, 20 P.(2d) 48. 


Conn.—Hull v. Hull, 126 A. 699, 101 
Conn. 481; Burr v. Tierney, 122 A. 454, 
99 Conn. 647; Clark v. Baker, 101 A. 
9, 91 Conn. 663; Eaton v. Eaton, 91 A. 
191, 88 Conn. 269; Fanning v. Main, 
58 A. 472, 77 Conn. 94. 


Del.—James v. James, 139 A. 787, 
16 Del.Ch. 34. 


Ga.—Smith vy. Slade, 
151 Ga. 176. 


IlJ).— Gahan v. Golden, 162 N.E. 164, 
330 Ill. 624; Jensen v. McMahon, 155 
N.E. 379, 324 Ill. 574; Sweet v. Ar- 
nold, 153 N.B. 746, 322 Tll. 597; Melies 
vt Beatty, 145 N.E. 146, 313 Til. 418; 
Wiltfang v. Dirksen, 129 N.E. L59 295 
Tll. 362; Little v. Bowman, 114 N.E. 
519, 276 Ill, 125. 


Ind.—Morgan Vv. Catherwood, 
(App.) 167 NE. 618; Greiner v. Heins, 


106 S.E. 106, 


ce =) Awe a r= = r ie 


An estate in fee 
simple created by a will cannot be cut down by a 
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subsequent clause of limitation less clear and decisive 
than the language of the clause devising the fe 
nor by language not requiring a construction redue- 
ing the fee,17 as, where property is given in clear 
language sufficient to convey an absolute fee, the 


Chae 


interest thus given shall not be taken away or dimin- 


131 N.E. 20, 75 Ind.App. 482; Boren 
v. Reeves, 123 N.E. 359, 73 ind.App. 
604; Boren y. Reeves, 123 N.E. 359, 
72 Ind.App. 604; Reeder v. Antrim, 
ore N.E. 568, 112 N.E. 551, 64 Ind. App. 


Iowa.—Bellamy v. Bellamy, 169 N. 
W. 621, 184 Iowa 1193; In re Barrett’s 
Will, 82 N.W. 998, 111 Towa 570; Bills 
v. Bills, 45 N.W. 748, 80 Iowa 269, 8 
L.R.A. 696, 20 Am.S.R. 418. 


Kan.—Thornberry v. Fletcher, 
P. 391, 91 Kan. 744. 


Md.—Harrison v. Denny, 77 A. 837, 
113 Md. 509; Fairfax. v. Brown, 60 
Md. 50. 


Mo.—Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710; Estill v. Ballew, 26 
S.W. (2d) 778, 70 ALR. 321; Bowles 
v. Shocklee, b76 S.W. LT; In re Mc- 
Clelland’s Estate, 257 S.W. 808; Mid- 
dleton vy. Dudding, 183 S.W. 443; 
Lemp v. Lemp, 175 'S.W. 618, 264 Mo. 
533; Sevier v. Woodson, 104 S.W. 4, 
205 Mo. 214, 120 Am.S.R. 728; Chew 
v. Keller, 13 S.W. 395, 100 Mo. 362. 


N.J.—Husted v. Husted, 157 A. 666, 
109 N.J.Eq. 378. 


N.Y.—Tillman v. Ogren, 125 N.E. 
821, 227 N.Y. 495; Banzer v. Banzer, 
ot INEZ Ol wl bbe Ne Ys) 429 5iClaye ve 
Wood, 47 N.H. 274, 1538 N.Y. 134; 
Byrnes v. Stilwell, 9 N.E. 241, 103 N. 
Y. 453, 57 Am.R. 760; Campbell v. 
Beaumont, 91 N.Y. 464; Lawrence v. 
Calam, 195 N.Y.S. 310, 202 App.Div. 
538; Weber v. Kress, 192 N.Y.S. 186, 
198 App.Div. 687; Erwin v. Water- 
bury, 174 N.Y.S. 677, 186 App.Div. 569; 
Hacker v. Hacker, 138 N.Y.S. 194, 153 
App.Div. 270; Bennett v. McLaughlin, 
109 N.Y.S. 63, 125 App.Div. 174 [aff 
103 N.Y.S. 256, 57 Mise. 509]; Matter 
of Peter’s Estate, 74 N.Y.S. 1028, 69 
App.Div. 465; Oothout v. Rogers, 13 
N.Y.S. 120, 59 Hun 100; In re Baker’s 
Hstate, 263 N.Y.S. 322, 146 Misc. 296; 
In re Buckley’s Will, 237 N.Y.S. 293, 
135 Mise. 156; In re Rossiter’s Will, 
236 N.Y.S. 448, 184 Misc. 837 [aff 241 
N.Y.S. 850, 229 App.Div. 730 (aff 173 
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IN. E786, 2542--N-Y. 588) ]; In. re 
Blanch’s Will, 214 N.Y.S. 565, 126 
Mise. 421; In re Fort’s Estate, 211 N. 


Y.S. 772, 126° Misc. 28; In re Lutz’s 
Hstate, 202 N.Y.S. 845, 122 Misc. 336; 
In -re Russ’ HEstate, 201 N.Y.S. 542, 
121 Misc. 498; In re Mead’s Will, 190 
N.Y.S. 128, 115 Misc. 481; In re Gaff- 
ney’s Will, 179 N.Y.S. 760, 109 Misc. 
397; Bennett v. McLaughlin, 103 N.Y. 
S. 256, 57 Misc. 510 [aff 109 N.Y.S. 63, 
125 App.Div. 174]. 


Ohio.—Riley v. Riley, 163 N.E. 922, 
30 Ohio App. 73; Borgmann v. Borg- 
mann, 16 Ohio App. 292; Watkins y. 
Price, 16 Ohio App. 27; Persinger v. 
Britton, 10 Ohio App. 164; Zackman 
v. Dick, 1 Ohio App. 36, 34 Ohio Cir. 
Ct. 450; Heath v. Borst, 32 Ohio C.A. 
377; McDaniel v. Hays, 6 Ohio N.P. 
N.S. 435. 


Okl.—In re Friss’ Will and Estate, 
149 P. 1176, 45 Okl. 399. 


Or.—Fields v. Fields, 3 P.(2d) 771, 
% BP. (2d) -975, 139) Or.” 41. 


Pa.—Eberle v. Wood, 156 A. 95, 304 
Pa. 403; In re Kidd’s HMstate, 141 A. 
644, 293 Pa. 21; In re Freeman’s Es- 
tate, 126 A. 270; 281 Pa. 190; Wil- 
liamson vy. Greene Improvement Co., 
123 A. 307, 278 Pa. 358; In re Mutter’s 


ished by any subsequent ambiguous, vague, or general 
expressions in the will,!® and in cases of doubt a fee 


Estate, 38 Pa. 314; Graham v. Gam- 
ber, 95 Pa. Super. 187; Hall v. Dean, 
72 Pa. Super. 599; Shaffer v. Hummel, 
15 Pa.Dist.&Co. 502; Teller’s Est., 32 
Rar Comets 


R.I.—Rhode Island Hospital Trust 


Co. v. Bridgham, 106 A. 149, 42 R.I. 
Oda) Adu. 1S o. 
S.C.—Smith v. Smith, 76 S.H. 468, 


93 S.C. 213. 


Vt. Sees fae v. Doty, 15 A. 362, 60 
Vitel 2: 


W.Va.—Smith v. Ledsome, 121 S.E. 
484, 95. W.Va. 429; Criner v. Geary, 
89 S.E..149, 78 W.Va. 476. 


Can.—MclIsaac vy. Beaton, 87 Can.5S. 
C. 143, 3 Ann.Cas. 612 


See Smith v. Smith, 72 S.W. 766, 24 
Ky.L. 1964 (holding that a gift to A 
“in fee simple, to hold and possess 
during her natural life,’’ gives a fee). 


“It is a sound rule of construction 
that an express and positive devise in 
fee cannot be cut down to an inferior 
estate by a subsequent clause in the 
will, unless that be equally express 
and positive. A mere implication is 
not enough.” Fanning v. Main, 58 A. 
472, 473, 77 Conn. 94 [quot Burr v. 
Tierney, 122 A. 454, 456, 99 Conn. 647]. 


“Courts refuse to cut down, limit, 
or qualify, by construction, an estate 
already granted in fee or absolutely, 
unless the supposed terms of limita- 
tion alleged to exist in some subse- 
quent portion of a will are as clear, 
unmistakable, and certain as those 
which devised the fee, and the mean- 
ing and intention of the testator to so 
limit the estate granted is thereby 
indicated with reasonable certainty.”’ 
Palmer v. French, 32 S.W.(2d) 591, 
593, 326 Mo. 710. 


[a] Subsequent language in same 
sentence does not cut down the fee 
any more than is contained in subse- 
quent sentences and paragraphs, the 
rule of construction being the same in 
both cases. Graham v. Gamber, 95 
Pa.Super. 187. 


17. Carroll v. Carroll’s Ex’r, 58 
S.W.(2d) 670, 248 Ky. 386; Walton v. 
Cleneay, 153 S.W. 423, 152 Ky. 274; 
Burnam v. Suttle, 147 S.W. 3, 148 Ky. 
495; McCauley’s Guardian y. Dale, 
108 S.W. 268, 32 Ky.L. 1243. 


18. U.S.—McClellan v. Mackenzie, 
126 F. 701, 61 C.C.A. 619. 


Ala.—Schowalter v. Schowalter, 128 
So. 458, 221 Ala. 364. 


Ark.—Combs v. Combs, 291 S.W. 
818, 821, 172 Ark. 1073 [quot Cyc]. 


Conn.—Scanlin v. Peterson, 135 A. 
394, 105 Conn. 308. 


Ga.—Wood v. Owen, 66 S.E. 951, 133 
Ga. 751. 


Idaho.—Wilson y. Linder, 110 P. 
274, 18 Idaho 438, 188 Am.S.R. 213. 


Ill.—Hvans v. Van Meter, 150 N.E. 
693, 320 Ill. 195; Brittain v. Farring- 
ton, 149 N.E. 486, 318 ll. 474; Jordan 
v. Jordan, 117 N.E. 1049, 281 Ill. 421; 
Nixon v. Nixon, 109 N.E. 294, 268 Til. 
eECNAg oe Vv. ‘John, 66 N.E. 357, 201 
mM, ; 


Ind.—Hays v. Martz, 89 N.BH. 303, 
173 Ind. 279 [reh den 90 N.E. 309, and 
superseding (App.) 84 N.E. 546]; 
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simple is favored.'® 


It has been said that, to eut 
down a clear devise of a fee, subsequent language 
must raise an irresistible inference of an intent to 
reduce the fee simple,?° or be susceptible of no oth- 
er meaning,” or the intent to reduce the fee must be 
unmistakably manifest,?? although the rule 
plicable where there is no repugnance.** 
statutes providing that every estate devised shall be 
deemed a fee simple unless a contrary intention clear- 
ly appears,?* an habendum clause using language in- 
dieative of less than a fee has been construed as not 
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is inap- 
Under 


cutting down the fee,?® and subsequent language will 


Reeder yv. Antrim, 110 N.K. 568, 112 N. 
Ie. 551, 64 Ind.App. 83. 


Kan.—Holt v. Wilson, 108 P. 87, 82 
Kan. 268. 


Mass.—Abbott v. Boston Safe De- 
posit & Trust Co., 154 N.E. 861, 258 
Mass. 244. 


Mo.—Allison v. Hitchcock, 274 S.W. 
798, 309 Mo. 488; Cornet v. Cornet, 
154 S.W. 121, 248 Mo. 184; Gannon v. 
Albright, 81 S.W. 1162, 183 Mo. 238, 
105 Am.S.R. 471, 67 L.R.A. 97, 9 Prob. 
Rep.Ann. 261; Lehmann y. Griffin, 31 
S.W.(2d) 271, 224 Mo.App. 657. 


N.Y.—Clarke vy. Leupp, 88 N.Y. 228 
[rev 24 Hun 342]; In re Barney’s Will, 
201 N.Y.S. 647, 207 App.Div. 25 [aff 
147 N.B. 205, 239 N.Y. 584]; Smith v. 
Dugan, 130 N.Y.S. 649, 145 App. Diy. 
877 [aff 98 N.E. 1116, 205 N.Y. 556]; 
In re Gould’s Hstate, 259 N.Y.S. 258, 
144 Misc. 670; In re Catlin, 160 N.Y. 
S. 1084, 97 Misc, 223; Hart v. Shurt- 
leff, 187 N.Y.S. 249, 76 Misc. 615; In 
re Reynolds, 186 N.Y.S. 246. 


Ohio.—Baker v. Alexander, 156 N.E. 
223, 24 Ohio App. 117; Stark v. Mc- 


Ewen, 15 Ohio App. 188; Heath v. 
Borst, 13 Ohio App. 115; Brooks vy. 
Tler, 20 Ohio N.P.N.S. 180, 183 [cit 


Cyc]; Kilgour v. Hey, 19 Ohio N.P.N. 
S. 81. 


. Or.—Imbrie v. Hartrampf, 198 P. 
521, 100 Or. 589. 


Pa.—In re Cryan’s Hstate, 152 A. 
GU nO Pal Soy ilgeAuls Repl AcLigpen laa: 
re Tarter’s Estate, 140 A. 502, 291 Pa. 
458; Hartley v. Hartley, 108 A. 404, 
265 Pa. 115; Mayer v. Rentschler, 81 
A; 52, 231 Pa. 620; In re Cassidy’s Hs- 
tate, 73 A. 204, 224 Pa. 199; In re Lit- 
tle’s Estate, 91 Pa.Super. 245. 


R.I.—In re Howard, 159 A. 1438, 144, 
52 R.I. 170 [quot Cyc]. 


Tex.—Darragh Ve Barmore, 
(Commn.App.) 242 S.W. 714 [rev (Civ. 
App.) 231 S.W. 472]; Gilliam v. Ma- 
hon, (Commn.App.) 231 S.W. 712 [rev 
(Civ.App.) 215 S.W. 124]. 


Va.—Hawley v. Watkins, 63 S.E. 
560, 109 Va. 122. 


[a] “Among the more important 
canons of construction that have uni- 
formly found favor in this court is 
the rule that, when the words of a 
will at the outset clearly indicate a 
disposition by the testator to give the 
entire estate absolutely to the first 
donee or devisee, the estate will not 
be cut down to a less estate by sub- 
sequent or ambiguous words inferen- 
tial in their intent.” Gannon y. Al- 
bright, 81 S.W. 1162, 1168, 183 Mo. 238, 
105 Am.S.R. 471, 67 L.R.A. 97, 9 Prob. 
Rep.Ann. 261. 


{[b] Ambiguity.—(1) Subsequent 
language of an ambiguous character 
wili not cut down a fee. Stark v. Mc- 
Ewen, 15 Ohio App. 188. (2) “Or- 
dinarily when an estate has been giv- 
en in an early part of the will in 
clear and definite terms, the courts 


will not give a strained and unnatural 
effect to the language occurring in 
subsequent paragraphs in order to cut 
down or impair the integrity of the 
gift, where the subsequent language 
is not definite and certain, but, on the 
other hand, is doubtful and ambigu- 
ous.’ In re Barney’s Will, 201 N.Y.S. 
647, 649, 207 App.Div. 25 [aff 147 N.E. 
205, 239 N.Y. 584]. 

{[c] Wnintelligible sentence.—A 
sentence in a will, unintelligible when 
read with the rest, had no effect to 
limit a fee devised by a preceding 


clause. Jordan v, Jordan, 117 N.E. 
1049, 281 Ill. 421. 
{d] Vagueness.—(1) Subsequent 


vague and general expressions are in- 
sufficient to cut down a fee. Allison 
v. Hitchcock, 274 S.W. 798, 309 Mo. 
488. (2) Where one part of a will in- 
dicates a disposition to ereate an es- 
tate in fee, it will not be cut down to 
any less estate by subsequent vague 
or doubtful expressions. Holt v. Wil- 
son, 108 P. 87, 82 Kan. 268. 


19. McClelland v. Mackenzie, 126 
F. 701, 61 C.C.A. 619; Clay v. Chorn’s 
BEx’r, 153 S.W. 425, 426, 152 Ky. 271. 


“When, upon the consideration of 
the whole instrument, the mind is in 
doubt as to what estate was intend- 
ed to pass, that construction will be 
adopted which passes the fee.’”’ Clay 
v. Chorn’s Ex’r, supra. 


20. Lawrence v. Burnett, 96 S.E. 
144, 109 S.C. 416. 


21. Spira v. 
210 Ala. 27. 


22. -Schoen v. Israel, 149 S.E. 124, 
168 Ga. 779; Jensen v. McMahon, 155 
N.E. 379, 324 Ill. 574;. Sweet v. Ar- 
nold, 153 N.B. 746, 322 Ill. 597. 


23. Bellamy v. Bellamy, 169 N-W. 
621, 184 Iowa 1193; In re Currier’s 
Estate, 245 N.Y.S. 703, 138 Misc. 372. 


[a] No repugnancy shown,.— 
Where a will gave property to chil- 
dren, one-eighth each to EK J and seven 
other children, “except the share of 
BE. J. shall go to her and her children 
in being at the time of my death in 
common,” the latter clause is not in- 
consistent, and E J and her children 
will take in common. Bellamy v. Bel- 
lamy, 169 N.W. 621, 184 Iowa 1193. 


24. See supra § 1502. 


25. Winfree v. Winfree, (Tex.Civ. 
App.) 139 S.W. 36. 


[a] Rule that every part of will 
must be given effect, if possible, is 
subordinate to the rule that a devise 
shall be deemed a fee simple, unless 
limited by express words, and that an 
habendum should not be construed so 
as to contradict or defeat the estate 
granted by the premises. Winfree v. 
Winfree, (Tex.Civ.App.) 139 S.W. 36. 


26. Jolley v. Humphries, 169 S.E. 
417, 204 N.C. 672. 


_ [a] Mflustration.—A will contain- 
ing three separate devises to the tes- 


Frenkel, 97 So. 104, 


ae 
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not reduce the fee in the absence of a clear intent to 
do so.2° Under a statute providing that, where sev- 
eral parts of a will are absolutely irreconcilable, the 
latter as to position must prevail, an absolute devise 
in fee is not cut down to a lesser estate by subsequent 
language neither expressly nor by clear implication 
reducing the estate granted.”* 
viding that a clear gift is not to be eut down by any- 
thing failing to do so with reasonable certainty, a 
devise with power of disposition followed by a gift 
over on a contingency has been held to pass a fee.*® 


Under a statute pro- 


tator’s wife, followed by a limitation 
to a life estate of ‘“aforedescribed’”’ 
realty, with a direction giving the re- 
maindermen “Tract No. 3” on the 
wife’s death, gave the wife a fee sim- 
ple in land covered by the first two 
devises, under C. S. § 4162, since the 
qualifying language was inapplicable 
to the first two devises. Jolley v. 
Humphries, 169 S.E. 417, 204 N.C. 672. 


27. Pfeifer v. Wright, 34 F.(2d) 
690 [aff 41 F.(2d) 464, 73 A.L.R. 932 
(cert den 51 S.Ct. 181, 282 U.S. 896, 
75 L.Ed. 789)]. 


[a] “So long as she lives.”—Under 
a residuary clause providing: “I give 
and bequeath to my wife, Rosa B. 
Wright the balance of my property 
both real and personal to be used by 
her so long as she lives and enjoys 
the same,”. the wife took a fee title; 
and statutory provisions that the lat- 
ter clause in position controls where 
there is an irreconcilable conflict did 
not operate to reduce the fee to a life 
estate, as the phrase about using and 
enjoying the property so long as she 
lived was purely precatory, the court 
saying: ‘The reasonable construction 
to be placed upon the words employed 
in the will, ‘to be used by her so long 
as she lives and enjoys the same,’ is 
that the deceased expressed a desire 
that the widow might enjoy the es- 
tate; certainly, she could not enjoy 
it if she were not living, so the inser- 
tion of these words, ‘so long as she 
lives,’ was a way of expressing desire 
concerning her enjoying the estate. 
No limitations were placed upon the 
residue; the widow was not limited 
or restricted in her use of the residue, 
other than that she is to enjoy it while 
She lives, as that is the only time she 
could enjoy it. It is my view that 
such words do not limit the fee estate 
devised and bequeathed by the will, 
but that the intention of the testa- 
tor, evidenced by the will as a whole 
and by the clear language employed 
in other parts of the will, as well as 
by the failure of the testator to limit 
the use of the residue, or to cut down 
the absolute estate willed by clear 
and unequivocal language, granted a 
fee estate to the widow, and that the 
use of the words in the will do not 
limit the estate to that of a life es- 
tate.” Pfeifer v. Wright, 34 F.(2d) 
ee her ne pect esas 464, 73 A. 

-R. 932 (cert den Ciel od ywooumos 
S. 896, 75 L.Ed. 789)}. naa 


28. McCréight v. Porter £ 
210 Ala. 50. » 97 So. 53, 


[a] INustration.—A devise, in one 
clause of a will, of all the testator’s 
property to his brother, with the right 
to sell and use any or all of the prop- 
erty, with a provision in a later clause 
that on the brother’s death without 
issue the property should go to oth- 
ers, but reciting that this provision 
shall not limit the brother’s right to 
dispose of the property during life, 
vests a fee simple title in the broth- 
er, in view of Code (1907) § 3396, pro- 
viding that a clear gift is not to be 


For later cases, developments and changes in the law see Annotations, same title and section number 


§§ 1505-1506] 


[§ 1505] (c) Codicil.?° 


A complete gift by a 
codicil cannot be controlled by words in the will,®° 
but may modify the estate given by the will.?! 
clear devise of a fee by will will not be revoked by 
a codicil in the absence of.a clear necessity,?? and 
where the dominant purpose of the testator is to de- 
vise a fee, a provision in the codicil repugnant there- 
to is invalid and ineffectual to cut down a fee simple 
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A 


devised by the will,?* although a devise in fee simple 


eut down by anything which fails to 
indicate “with reasonable certainty” 
that such was the ,intention of the 
testator. McCreight v. Porter, 97 So. 
53, 210 Ada. 50. 


29. Construction of will with codi- 
cil generally see supra § 1164. 


30. Felton v. Hill, 41 Ga. 554. 


31. Jones v. Johnson, 67 Ga. 269; 
De Campi v. Logan, 120 S.E. 915, 95 
W.Va. 84. 


32. Ij].—Dustin v. Brown, 130 N. 
HY. 859, 297 Ill. 499; Terhune v. Com- 
mercial Nat. Safe Deposit Co., 92 N.E. 
532, 245 Ill. 622. 


Kan.—Fielding v. Alkire, 261 P. 597, 
124 Kan. 592. 

Mass.—Lovering v. Balch, 96 N.E. 
142, 210 Mass. 105. 


Mo.—Middleton v. 
W. 443. 


gras, wie v. Clark, 13 Ohio App. 
16 


Dudding, 183 S. 


Pa.—Cross v. Miller, 138 A. 822, 290 
Pas2l 


seni dabige v. Wright, 203 S.W. 
753, 140 Tenn. 114. 


{a] Wague provision in a codicil 
will not cut down a devise of a fee 
simple in the will. Dustin v. Brown, 
1380 N.E. 859, 297 Til. 499. 


33. Poth’s Adm’r v. Muse, 50 S.W. 
(2d) 967, 244 Ky. 433. 


[a] Illustration. —Under a will de- 
vising a fee simple to the beneficiary, 
and a codicil providing for a different 
disposition if the beneficiary should 
die suddenly or without a will, the 
beneficiary took an absolute fee, since 
the codicil did not show an intent to 
turn an absolute into a defeasible fee, 
but constituted an invalid undertak- 
ing to devise the remainder over after 
a fee. Poth’s Adm’r v. Muse, 50 S.W. 
‘(2d) 967, 244 Ky. 433. 


84. Callahan v. Volke, 222 N.Y.S. 
48, 220 App.Div. 379; In re Clark’s 
Will, 196 N.Y.S. 395, 119 Misc. 336; 
Simmons v. Gunn, 157 S.E. 573, 156 
Va. 305. 


35. Cal—In re Hull’s Estate, 247 
P. 1093, 77 Cal.App. 792; In re Sow- 
ines Estate, 217 P. 128, 62 Cal.App. 
51 


Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569; Loomis Insti- 
tute v. Healy, 119 A. 31, 98 Conn. 102; 
Clark v. Baker, 101 A. 9, 91 Conn. 663. 


Ga. v. Stewart, 110 S.E. 
178, 152 Ga. 423. 


Ill.—Melies v. Beatty, 145 N.E. 146, 
313 Ill. 418; Hempstead vy. Hemp- 
stead, 120 N.B. 782, 285 Ill. 448. 


Ind.—Mulvane v. Rude, 45 N.E. 659, 
146 Ind. 476; Van Gorder v. Smith, 
99 Ind. 404; Nichols v. Alexander, 152 
N.E. 863, 90 Ind.App. 520; Greiner y. 
Heins, 131 N.E. 20, 75 Ind.App. 482. 


Iowa.—Bills v. Bills, 45 N.W. 748, 
80 Towa 269, 20 Am.S.R. 418, 8 L.R.A. 
696; Alden v. Johnson, 18 N.W. 696, 63 
Iowa 124. 


Kan.—Donohue y. Skinner, 234 P. 
1000, 118 Kan. 215. 


Ky -—Thomas’ Adm’r v. Thomas, 
294 Sw. TiC 2208 Key, LOU Barth iv. 
Barth, 38 Sar 511, 18 Ky.L. 840. 


Md.—Gosnell vy. Leibman, 160 A. 
277, 162 Md. 542; Blackshere-v. Sam- 
uel Ready Female Orphan School, 51 
A. 1056, 94 Md. 773. 


Mass.—Deeter v. Young, 125 N.E. 
862, 234 Mass. 588. 
Mich.—Hollway vy. Atherton, 171 


N.W. 413, 205 Mich. 129. 


Minn.—In re Wadsworth’s Estate, 
223 N.W. 783, 176 Minn. 445; In re 
Miller’s Estate, 156 N.W. 349, 132 
Minn. 316. 


Mo.—Hstill v. Ballew, 26 S.W.(4d) 
778, 70 A.L.R. 321. 


N.J.—Hoxsey v. 
Kq. 21. 

N.Y.—Ottman y. Allter, 208 N.Y.S. 
454, 212 App.Div. 80 [aff 152 N.E. 412, 
242 N.Y. 525]; In re Barney’s Will, 
201 N.Y.S. 647, 207 App.Div. 25 Laff 
TAT ING HE ZOD pee Com NOL 10 OAillsm Ole van Ws 
Wood, 86 N.Y.S. 317, 91 Hun 398 [aft 
47 NE. 274,153 N.Y. 134]; Field v. 
New York, 38 Hun 590 [aff 105 N.Y. 
623]; Salomon vy. Lawrence, 52 N.Y. 
Super. 154. 


N.C.—Brooks vy. Griffin, 97 S.E. 730, 
TM MNO. Xe 


Ohio.— Watkins y. Price, 16 Ohio 
og 27; Heath v. Borst, 32 Ohio C.A. 


Or.—Fields v. Fields, 3 P.(2d) 771, 
MOP C2) SOT 5Y 1391 Or, 41; 


Pa.—In re Kidd’s Estate, 141 A. 644, 
293= Pa. 20 Miller v." Stubbs, 907A. 
1132, 244 Pa. 482; In re Bellas’ Estate, 
34 A. 1003, 176 Pa. 122; Ahl v. Bosler, 
34 A. 805, 175 Pa. 526; Boyle v. Boyle, 
25 A. 494, 152 Pa. 108, 34 Am.S.R. 629; 
McIntyre v. McIntyre, 16 A. 783, 123 
Pa. 323, 10 Am.S.R. 529; Second Re- 
formed Presb. Church v. Disbrow, 52 
Pa. 219; Fritz v. Gehris, 98 Pa. Super. 
453; Boraysu v. Tiley, 11 Pa.Dist.& 
Co.-265. 


Tenn.—Hill v. Page, (Ch.A.) 36 S. 
W. 735. 


Tex.—Gay v. City of Fort Worth, 
(Civ. App.) a S.W.(2d) 268; Arring- 
ton v. McDaniel, (Civ. App.) 4 S.W. 
(2d) 262 [certified questions answered 
DHS IWeeeG 295,019 Rex, Be Well- 
er v. Weller, 54 S.W. 652, 22 Tex.Civ. 
App. 247. 


Wis.—Tabor v. Tabor, 55 N.W. 702, 
85 Wis. 313. 


Man.—Perry v. Perry, 29 Man. 23. 


“It is only when a clear intent is 
shown that precatory words are ac- 
corded such force as to deprive the 
donee of an absolute right. Other- 
wise, the words indicating a desire or 
request are held not imperative but 
only words of entreaty or admoni- 
tion, leaving obedience, exercise, and 
performance to the sense of duty, 
gratitude, and discretion of the one 
to whom they are addressed.” In re 
Barney’s Will, 201 N.Y.S. 647, 207 
App.Div. 25 [aff 147 N.E. 205, 239 N.Y. 
584]. 


[a] “As she thinks best,” follow- 
ing the devise of an estate to a wife 


Hoxsey, 37 N.J. 


(69 C.J.) 445 


in the will may be cut down by a codicil plainly show- 
ing such intent.34 


[§ 1506] (7) Precatory Words. 
qualified by words merely precatory,*® as where the 
testator expresses a general desire respecting dispo- 
sition of the property after the death of his devi- 
see,*® or ineffectually attempts to limit a remainder 


A fee will not be 


to dispose of among children at her 
death, was a precatory phrase and 
did not reduce the fee. In re Kidd’s 
Estate, 141 A. 644, 293 Pa. 2fr. 


tb] Desire to withhold legal inci- 
dents.—“‘The absolute estate given 
will not be restricted by words im- 
porting merely an intent or desire of 
the testator to withhold legal inci- 
dents of the estate already given.” 
Fritz v. Gehris, 98 Pa.Super. 453, 455. 


[c] Direction to devisee instead of 
executor.—‘“It is . legally sig- 
nificant that the direction to give the 
property, or the remainder thereof, 
to the son is addressed to the devisee 
and not to an executor. . While 
the desire of a testator for the dis- 
position of his estate will be con- 
strued as a command when addressed 
to his executor, it will not, when ad- 
dressed to his legatee, be construed 
as a limitation upon the estate or in- 
terest which has been given him in 
absolute terms.” In re Hull’s Estate, 
247 P. 1098, 77 Cal.App. 792. 


Precatory or mandatory character 
ci malas b generally see supra § 


3S. U.S.—Wells v. Brown: 255° 7B’. 
852, 167 C.C.A. 180. 


Conn.—Clark v. Baker, 101 A. 9, 91 
Conn. 663. 


lil.—Hempstead v. Hempstead, 120 
N.E. 782, 285 Ill. 448. 


Ind. aye, v. Alexander, 152 N. 
E. 8638, 90 Ind.App. 520. 


Td —Bradford v. Martin, 201 N. 
W. 574, 199 Iowa 250; Schricker v. 
Schr icker, 131 N.W. 42, 151 Iowa 309. 


Kan.—Donohue y. Skinner, 234 P. 
1000, 118 Kan. 215. 


Ky.—Gross v. Smart, 224 S.W. 871, 
189 Ky. 338. 


Mass.—Knibbs v. Knibbs, 127 N. 
885, 236 Mass. 182. a 


Mich.—Hollway v. Atherton, 
N.W. 413, 205 Mich. 129; Crisp v. An- 
denson, 169 N.W. 855, 204 Mich. 35; 

chram v ogers, 134 N.W. 1 
Mich. 340. 2 3 ms 


N.Y.—Campbell v. Beaumont, 91 N. 
Y. 464 [rev 27 Hun 52]; In re Barn- 
ey’s Will, 201 N.Y.S. 647, 207 App. Div. 
25 [aff 147 N.E. 205, 239 N.Y. 584]; 
In re Russ’ Estate, 201 N.Y.S. 542, 121 
Mise. 498; In re Hnright’s Will, 179 
N.Y.S. 757, 109 Mise. 337; In re Craw- 
Roeah Will, 163 N.Y¥.S. 1107, 99 Misc. 


N.C.—Brown v. Lewis, 150 S.B. 328, 
197 N.C. 704; Weaver v. Kirby, 119 
S.E. 564, 186 N.C. 387; Brooks v. Grif- 
fin, 97 S.E. 730, 177 N.C. 7. 


Ohio.—Trumbull v. Stentz, 
E. 57, 30 Ohio App. 34; 
Borst, 13 Ohio App. 115. 


Or.—Fields v. Fields, 3 P.(2d) 771, 
tok(20) 975, t39kOr: 41. 


Pa.—Billmyer vy. Billmyer, 145 <A. 
674, 296 Pa. 31; In re Kidd’s Estate, 
141 A. 644, 293 Pa. 21; Chew v. Chew, 
109 A. 799, 266 Pa, 526; McBride y. 
Mangan, 95 A. 79, 249 Pa. 515. 


Tenn.—Ogilvie v. Wright, 203 S.w. 
753, 140 Tenn. 114. 
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on a fee simple absolute,?7 or to exercise a testamen- 
tary control over property devised in fee,** as by re- 
straint of alienation,®® or authorizes his devisee to 
make a certain disposition of the property,*® or de- 
vises on the “understanding” that the devisee shall 
make a specified disposition of the property,** or “en- 


W.Va.—Totten v. Dawson, 139 S.E. 
858, 104 W.Va. 274. 


Wis.—In re Jansen’s Will, 193 N.W. 
972, 181 Wis. 83, 49 A.L.R. 5. 


Can.—MclIsaac v. Beaton, 37 Can.8S. 
C. 143, 3 Ann.Cas. 612. 


‘Mere indication of wish as to the 
ultimate disposition, and request that 
it be so made, will not cut down the 
estate already devised.” In re Kidd’s 
Hstate, 141 A. 644, 293 Pa. 21. 


“When tere is an absolute or un- 
limited devise or bequest of property, 
a subsequent clause, expressing a 
wish, desire or direction for its dis- 
position after the death of the devisee 
or legatee, will not defeat the devise 
or bequest or limit the estate or in- 
terest in the property to the right to 
possess and use during the life of the 
devisee or legatee. The absolute de- 
vise or bequest stands and the other 
clause is to be regarded as presenting 
precatory language. The will must 
be interpreted to invest in the devisee 
or legatee the fee simple title of the 
land and the absolute property in the 


subject of the bequest.” Heath v. 
Borst, 13 Ohio App. 115, 119. 
fa] Thus (1) a will, expressing 


the testator’s intent that the prop- 
erty bequeathed should go directly to 
his daughters and “to the heirs of 
their bodies or direct descendants and 
to no one else,’ conveyed to the 
daughters the fee, in view of the re- 
mainder of the will. Hempstead v. 
Hempstead, 120 N.B. 782, 285 Ill. 448. 
(2) After an absolute devise of all 
the testator’s land to his wife, a sub- 
sequent clause, undertaking to give 
the testatrix’ relatives one half the 
estate, which his wife owned at her 
death, did not show that the wife was 
given only a life estate in part of 
the land, with a remainder over to 
such relatives. Donohue v. Skinner, 
234 PF. 1000, 118 Kan, 2155 (3) In a 
wife’s will devising*and bequeathing 
all her estate to her husband, his 
heirs and assigns, the phrase ‘‘but it 
is my wish and desire that after his 
decease so much as is left unused by 
him be divided,” etce., was precatory 
and the devise was in fee of realty. 
Clark vy. Baker, 101 A. 9, 91 Conn. 663. 
(4) The words “I desire that the res- 
idue, if any, be converted into cash 
and divided as follows,”’ at the death 
of his wife, did not purport to be a 
testamentary disposition, indicating 
that the wife received only a life es- 
tate. Nichols v. Alexander, 152 N.E. 
863, 90_Ind.App. 520. (5) The testa- 
tor’s provision for his wife that she 
was to have and to hold the entire 
estate and to spend whatever pleased 
her, in the absence of limiting words, 
created an absoluvie ownership or fee 
simple in realty in the wife, under 
Rev. L. c 135 § 22, despite remaining 
clauses making gifts to a _ sister’s 
child and to the testator’s own chil- 
dren, etc., which were to be interpret- 
ed as expressions of desire. Knibbs v. 
Knibbs, 127 N.E, 885, 286 Mass. 182. 
(6) In a will devising and bequeath- 
ing property to a wife, a subsequent 
clause, “And also request at the death 
of my wife, L. D., that all the real and 
personal property remaining of my 
estate shall be distributed as fol- 
lows,” ete., merely expressed a wish 
of the testator, and did not modify 
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the estate in fee apparently created 
in the wife, nor impose on the wife 
any legal obligation to carry out such 
wish. Hollway v. Atherton, 171 N.W. 
413, 205 Mich. 129. (7) A provision 
in a devise of all the testatrix’ prop- 
erty to her son, that “if my son dies 
without children then I desire that 
the property be given to Sar- 
ah D. . . . I desiresmy son to do as 
he wishes with the property in his 
lifetime and to follow these requests 
in the disposition of remainder of 
those properties,’ was precatory, and 
not, the expression of a binding direc- 
tion. In re Barney’s Will, 201 N.Y.S. 
647, 207 App.Div. 25 [aff 147 N.E. 205, 
239 N.Y. 584]. (8) The testator’s 
“wish’’? and ‘desire’ that, on his 
wife’s death, the rémainder of the 
testator’s property then possessed by 
the wife should be equally divided be- 
tween sons, was not mandatory or im- 
perative, and therefore did not dimin- 
ish a fee simple title conveyed to the 
wife. Fields v. Fields, 3 P.(2d) 771, 
7 P.(2d) 975, 139 Or. 41.. (9) Where 
a will devised land to the testator’s 
sisters as tenants in common during 
their joint lives, and on the death of 
either to the survivor, her heirs or 
assigns, and then expressed the wish 
that the property should form one 
plantation and not be sold or divided, 
that the homestead might be main- 
tained and made to serve future gen- 
erations, and that the eldest male heir 
should inherit, ete., the rule that prec- 
atory words following an absolute 
disposition of property do not oper- 
ate to diminish the absolute estate 
applied, and the sisters took a life 
estate with cross remainders in fee. 
Chew v. Chew, 109 A. 799, 266 Pa. 526. 
(10) Where the testator gave all the 
remainder of his property to his wife 
absolutely with full power to sell at 
any time she saw fit, and a later 
clause provided that “I direct that 
after the demise of my . wife 
: the tollowing property to be 
given to my son,’’ the wife took an 
absolute estate without condition, as 
the word “direct,’’ of the later clause, 
must be construed as a mere expres- 
sion of desire or wish of the testator 
to his wife. In re Jansen’s Will, 193 
NSW Oi 2h hol Wass 83 7249 Ania 5. 
(11) The testatrix devised to her 
brother all of her property, “except 
as is hereinafter excepted and named, 
to have and to hold the same to him- 
self, his heirs and assigns forever,” 
and by other clauses gave certain 
property to her nephew. A _ subse- 
quent clause provided that “it is my 
wish and desire in case my said neph- 
ew H., outlives my brother, es 
that the said H. shall have an equal 
Share of the property herein be- 
queathed to” the brother with the 
brother’s other children, who may 
then be living. It was held that the 
last clause did not cut down the fee 
simple estate given to the brother 


by the first clause, the purpose of 


the last clause merely being to ex- 
press the testatrix’ wish that her 
brother do not discriminate against 
her nephew in disposing of the prop- 


erty. Schram y. Rogers, 134 N.W. 
13, 168 Mich. 340. 
37. Reichauer vy. Born, 131 N.W. 


705, 151 Iowa 456; Rona v. Meier, 47 
Towa 610, 29 Am.R. 493; In re Ithaca 
Trust Co., 116 N.H. 102, 220 N.Y. 437; 
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joins” him to do so in a context showing that such 
word is employed in a precatory sense,*” or requests 
that his devisee shall make a will leaving the prop- 
erty in a certain way,*? or that he shall make certain 
dispositions while hving,*+ or that he shall use and 
manage the property in a specified manner, 


45 al- 


In re Robinson’s Estate, 128 A. 437, 
282 Pa. 531. 


[a] Precatory by force of law.—A 
remainder cannot be limited on an 
absolute estate in fee, and where a 
gift intended to be absolute is pro- 
vided by will, a gift over must be 
treated as expression of a wish re- 
garding distribution of such part of 
gift as may remain undisposed of at 
the death of donee. In re Ithaca 
Trust Co., 116 N.E. 102, 220 N.Y. 437. 


38. Ottman y. Allter, 208 N.Y.S. 
454, 212 App.Div. 80 [aff 152 N.E. 412, 
242 N.Y. 525h 


39. Baker v. Alexander, 156 N.E. 
223, 24 Ohio App. 117; In re Cryan’s 
Bstate, 152 A. 675, 301 Pa. 386, 71 
Ana aT. 


40. Melies v. Beatty, 145 N.E. 146, 
313 Ill. 418; Estill v. Ballew, (Mo.) 26 
S.W.(2d) 778, 70 A.L.R. 321. 


[a] Tllustrations—-(1) A devise 
vesting a fee simple title was not re- 
stricted by a clause providing that 
the devisee, the wife, could advance 
children as she thought proper or by 
a request that she make the children 
equal. Estill v. Ballew, (Mo.) 26 S. 
W.(2d) 778, 70 A.L.R. 321. ° (2) A fee 
granted by devise of all the testator’s 
realty and personalty to his wife, ‘‘to 
have full control after my death,” 
was not reduced by a clause author- 
izing her to give the remainder to a 
named person if she “is so disposed.” 
ee v. Beatty, 145 N.E. 146, 313 


41. Harkness v. Zelley, 135 A. 347, 
100 N.J.Eq. 48; Tillman v. Ogren, 125 
N.H. 821, 227 N.Y. 495 [rearg den 127 
N.E. 922, 228 N.Y. 559]. 


42. Smith v. Bloomington Coal 
Cog L2TVAS 6272282 Pa. 248) 


43. Gasnell v. Leibman, 160 A. 277, 
162 Md. 542; Dexter v. Young, 125 N. 
EH. 862, 234 Mass. 588; Fritz v. Gehris, 
98 Pa.Super. 453. 


44. In re Herskovitz’s Hstate, 81 
Pa.Super. 379. 


[a] Tllustration.—Where the tes- 
tator wrote his own will and left his 
entire estate to his widow, follow- 
ing which gift he wrote ‘and above 
all my lawful wedded wife must see 
and comply with my last requests, 
which is as follows: ‘She shall pay 
out’” certain specified gifts to desig- 
nated charities, the direction as to 
the gifts to charity is merely preca- 
tory and does not defeat the absolute 
estate previously given the wife. In 
ene ee Hstate, 81 Pa.Super. 


45. Ind.—Greiner v. Heins, 131 N. 
EK. 20, 75 Ind.App. 482. ~ 


Ky.—Thomas’ Adm’r y. Th 
294 S.W. 776, 220 Ky. 101. Bice 


m Nee e Hoxsey, 37 N.J. 
Aq. : eid v. Stankowitch, ; 
119, 10 N.J.Misec. 1006. ch hace 


N.Y.—Ottman y. Aliter, 208 N.Y 
454, 457, 212 App.Div. 80 [aff 152 wy 
EK. 412, 242 N.Y. 525]; Weber v. Kress 
192 N.Y.S. 186, 198 App.Div. 687.” 


Pa.—Nevins’ Hst., 7 Pa.Dist. 761. 


“After a gift in absolute fee, it is 
not possible for a testator to control 
the use of the property after his 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 1506-1509] 


though where the words alleged to be merely preca- 
tory are in faet mandatory, they may reduce the fee 


to a lesser estate.*® 


[§ 1507] c. Fee Arising on Future Contingency.* 
Where a fee is devised to take effect on a certain 
condition or contingency, it becomes an estate in fee 
simple on performance of the condition or the hap- 


pening of the contingency.*® 
[§ 1508] d. Interests’ 


death. All the expressions in the will 
indicating a thought of control must 
be considered as advisory or preca- 
tory.”’ Ottman y. Allter, supra. 


[a] Wish as to sale.—A will ex- 
pressing a desire that a house devised 
be not sold unless at a good price did 
not limit such gift. Reid v. Stanko- 
witch, 162 A. 119, 10 N.J.Mise. 1006. 


[b] Instructions not to speculate. 
—A. beneficiary, bequeathed a remain- 
der under instructions to keep the 
same on time deposit and not to spec- 
ulate therewith, obtained the remain- 
der in fee. Thomas’ Adm’r v. Thom- 
as, 294 S.W. 776, 220 Ky. 101. 


46. Conn.—Cumming v. Pendleton, 
153 A. 175, 112 Conn. 569. 


-Iowa.—Stivers v. Gardner, 55 N.W. 
516, 88 Iowa 307. 


Md.—Grieves v. Grieves, 
572, 182 Md. 300. 


Pa.—In re Fairman’s Estate, 135 
A. 262, 287 Pa. 334; Croft v. Chelten 
Trust). (Co, L1G’ A.) 479) 272) Pa./514; 
Presbyterian Bd. of Foreign Missions 
v. Culp, 25 A. 117, 151 Pa. 467; Sellers 
v. Myers, 56 Pa.Super. 207; Taylor v. 
Martin, 3 Pa.Co. 146. 


R.I.—McLyman y. Art Ass’n of 
Newport, 154 A. 117, 51 R.I. 273. 


S.D.—In re Walsh’s Estate, 239 N. 
W. 240. 


103 A. 


Tex.—Norton v. Smith, (Civ.App.) 
227 S.W. 542. 
[a] For example (1) after clauses 


vesting in the testator’s son a fee 
simple title in the estate, a clause, 
“and it is my desire that all the prop- 
erty received from me by my son 
7 . shall pass to my grandson,” 
ete., cut down the son’s estate to 
an estate for life, with remainder 
over. Grieves v. Grieves, 103 A. 572, 
132 Md. 300. (2) Under a will, “TI 
give to my husband J., the real estate 
in my name, with the exception of the 
property. . ._. I also desire, should 
my husband J. wish to dispose of all 
the remainder of the real estate in 
my name he may do so, with the pro- 
vision that my daughter A. receive 
(%) two-thirds of the proceeds of 
such sale,” the husband did not take 
the real estate in fee and A was en- 
titled to two thirds 6f the proceeds 
of a sale of part of the real estate. 
Croft v. Chelten Trust Co., 116 A. 
479, 272 Pa. 514. (3) A devise of a 
farm to a person, “subject as herein- 
after set out,” followed by “desire” 
that the devisee pay a specific sum to 
a named person, did not constitute 
an absolute devise. In re Walsh’s 
Estate, 239 N.W. 240. (4) Where one 
clause of a will gave the property 
absolutely to the testator’s wife with 
full power to dispose thereof, and by 
a later clause directed that at her 
death she will to the respective fami- 
lies of the testator and herself what- 
ever she might have, the later clause 
was more than an expression of de- 
sire and imposed a conditional limita- 
tion on the fee given to the wife so as 
to create a trust on all the testator’s 
property which the wife did not dis- 
pose of during her lifetime in favor 
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A gift by will of a fractional part of cer- 
tain land,®*° or a gift of the land to be divided among 


certain beneficiaries,°! will usually pass a fee, if the 


other Interest. 


testator had one, without words of inheritance. 


[§ 1509] (2) Remainder or Estate Subject to An- 
By words expressing such inten- 
tion®? a testator may devise a remainder in fee pre- 


ceded by another and lesser estate,°* or a joint re- 


Given*®—(1) Fractional 


of the respective families. Norton v. 


Smith, (Tex.Civ.App.) 227 S.W. 542. 
Lb] Such words as “desire” or 
“wish,” generally precatory, when 


used in connection with an act to be 
done by some person named by the 
testator, are mandatory when expres- 
sive of the intent of the testator to 
be carried out without the interven- 
tion of another’s will. Croft v. Chel- 
ten Trust Co., 116 A. 479, 272 Pa. 514. 
See to same effect McLyman v. Art 
Ass’n of Newport, 154 A. 117, 51 RI. 
273 (‘‘wish’’ as mandatory). 


Fee simple as cut down to: 
Defeasible fees see infra § 1558. 
Life estates see infra § 1610. 


47, Eees subject to be defeated by 
future event or contingency see in- 
fra §§ 1551-1560. 


_ Future or executory estates and 
interests generally see infra §§ 1656— 


48. Ill.—Stevens v. Felman, 170 N. 
BE. 243, 338 Ill. 391; Rasmusson v. Un- 
known Wife of Hoge, 127 N.E. 356, 
293 Til. 10d. 


Ind.—Doe ex dem. Rush vy. Kinney, 


3 Ind. 50. 


Mad.—Perin v. Perin, 115 A. 51, 139 
Md. 281. 


Mass.—Kuhn vy. Webster, 12 Gray 
3; Bradford v. Perkins, 23 Pick. 183. 


N.Y.—In re Kenny’s Will, 220 N.Y. 
S. 188, 128 Misc. 553. 


Ohio.—Persinger v. Britton, 29 Ohio 
Cir.Ct.N.S.. 316. 


Pa.—McCullough v. Johnetta Coal 
Coss VAs 984s 210 Pan 223,10) Prop, 
Rep.Ann. 364. 


Eng.—Wilks v. Williams, 2 Johns.& 
H. 125, 70 Reprint 997. 


Ont.—Re Cotter, 34 Ont.L. 24. 


[a] Birth of issue——Where a de- 
vise is to one in fee, should he have 
issue, it becomes absolute on_ the 
birth of issue. McCullough v. John- 
etta Coal Co., 59 A. 984, 210 Pa. 222, 
10 Prob.Rep.Ann. 364. : 


[b] Diving to majority.—(1) “Up- 
on a devise or bequest, whether of 
real or personal estate, upon trust 
for the child or children of any per- 
son, until they attain twenty-one, fol- 
lowed by a gift over to a third per- 
son, in case the children do not live 
to attain twenty-one, there is a clear 
implication that, if the children live 
to attain twenty-one, they are to take 
absolutely.’”’ Wilks v. Williams, 2 
Johns.&H. 125, 128, 70 Reprint 997 
[quot Re Cotter, 34 Ont.L. 24, 30]. 
(2) A will, providing that the testa- 
tor’s wife use real estate for life or 
until children reach majority, then to 
be divided one half to the wife for 
life and one half to the children, gave 
the testator’s only living child a fee 
simple in one half of such land on his 
reaching majority. Rasmusson _ vy. 
Unknown Wite of Hoge, 127 N.E. 356, 
293 Ill. 101. 


49. Fee in surface separate from 
interest in minerals see supra § 1495. 


WOCIy aLSterbas a3. 


50. Ind.—Maris v. Wolfe, 92 N.E. 
661, 46 Ind.App. 416. 


Iowa.—Sherman & Mitchell v. Woo- 
ster, 26 Iowa 272. 


Md.—Doe ex dem. Chamberlain y. 
Owings, 30 Md. 447. 


Mass.—Johnson v. Whiton, 34 N.E. 
542, 159 Mass. 424; Angell v. Spring- 
field Home for Aged Women, 31 N. 
E. 1064, 157 Mass. 241; Sears v. Put- 
nam, 102 Mass. 5. 


N.Y.—Kinkele v. Wilson, 45 N.E. 
869, 151 N.Y. 269; Roseboom v. Rose- 
boom, 15 Hun 309 [aff 81 N.Y. 356]. 


Pa.—Wilkinson y. Chambers, 37 A. 
Cressler’s Estate, 
29 A. 90, 95, 161 Pa. 427; Anders v. 
Gerhard, 21 A. 253, 140 Pa. 153 [aff 


6 Montg.Co. 193]; Myers v. Bentz, 
Aero OO tele od eo me OLOS haan 
Dodds, 87 Pa. 359; lLippencott v. 


Warder, 14 Serg.&R. 115. 


RLS Mca v. Greene, 12 R.I. 
483. 


51. Mo.—Crews vy. Maupin, 226 S. 
W. 949, 285 Mo. 466. 


N.J.—Den ex dem. Sharp v. Hum- 
phreys. 16 N.J.Law 25. 


Pa.—Cressler’s Estate, 29 A. 90, 95, 


161 Pa. 427; Frame vy. Stewart, 5 
Watts 433; Sellers v. Myers, 56 Pa. 
Super. 207; Martin v. McDevitt, 10 


Phila. 19, 30 Leg.Int. 92. 


S.C.—Cuningham v. Cuningham, 20 
S.CisL7 


Ont.—Baby v. Baby, 1 U.C.Q.B. 54. 


52. Language necessary to create 
fee see supra §§ 1497-1506. 


Postponement of distribution see 
infra § 1524. 


53. Ala.—Orr v. Helms, 117 So. 61, 
217 Ala. 603. 


Ark.—De Loney v. Froug, 227 S.w. 
980, 147 Ark. 568. 3 


Ky.—Mantle v. Davie’s Px’r, 152 S. 
W. 579, 151 Ky. 502. 


Md.—Barnett v. Barnett, 83 A. 160, 
117 Md. 265, Ann.Cas.1913E 1284. 


Mich.—Colby v. Wortley, 172 N.W. 
561, 205 Mich. 609. 


N.C.—Short v. Gurley, 90 S.E. 891, 
172 N.C. 866. 


Pa.—lIn re Reisher’s Estate, 104 A. 
555, 261 Pa. 223. See In re Lerch’s 
Hstate, 159 A. 868, 309 Pa. 23 (devise 
conveying fee held subject to prior 
provision devising life estate in two 
rooms). 


Va.—Fleenor v. Sproles, 
286, 148 Va. 503. 


W.Va.—Baylor v. Balch, 12 S.E. 735, 
34 W.Va. 438. 


Alta.—Re Cust, 3 Alta.L. 35. 


[a] Mlustrations.—(1) Where the 
testator devised property to a son for 
life with remainder to his children 
and grandchildren if any were living 
at his death, and, if not, to the son's 
brother and sister and their children 
or their grandchildren, and in anoth- 
er clause a similar devise was made 
to another son, and both sons died 


139 S.E. 
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mainder in fee,>+ or a fee subject to specified charg- 
es,°> as a fee simple charged with,*® but preceded 
by,*? a trust, or a fee subject to an option.®*® Where 
the intent to ereate a fee simple sufficiently appears | 
from the whole will, a simple devise of a remainder,®® 
or of an estate subject to, or charged with, another 
interest,° is presumed to pass a fee without words 
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[$ 1510] (3) 


of inheritance,®*! and the creation of a life interest 


without children, their sister took the J ed_ with a trust. 


property in fee subject to the life 
estate, her children having no inter- 
est therein. Mantle v. Davie’s Ex’r, 
152 SW. 579, ISL Ky. 502.°°(2) Un- 
der a will giving certain Jand to S., 
after her death to I and C, S took a 
life estate with remainder over to I 
and C, who on the testator’s death 
became seized of an estate in fee sub- 
ject to the life estate. Colby v. Wort- 
ley, 172 N.W. 561, 205 Mich. 609. (3) 
Under a will providing that the tes- 
tator’s wife, if surviving, should have 
full control] of his property during 
her life, and that then it should be 
equally divided among his children or 
their lawful heirs, the children took a 
fee subject to the life estate. Short 
v. Gurley, 90 S.E. 891, 172 N.C. 866. 


54. Neal v. Hamilton Co., 73 S.E. 
971, 70 W.Va. 250. 


fa] TIllustration.—Where a_ will 
expressly limits an estate devised to 
two of the testator’s sons to the sur- 
vivor, they did not, by virtue of Code 
(1906) c 71 § 8, severally take fee 
simple estates, nor take as tenants in 
common, but they took a joint re- 
mainder in fee simple subject to the 
right of survivorship. Neal v. Ham- 
ilton Co., 73 S.E. 971, 70 W.Va. 250. 


55. Conn.—Simmons y. Simmons, 
121 A. 819, 99 Conn. 562. 


Ky.—Hinton v. Hinton, 176 S.W. 
947, 165 Ky. 118. 


Mass.—Casey v. Genter, 
782, 276 Mass. 165. 


Mo.—In re Temple’s Estate, 245 S. 
W. 633, 211 Mo.App. 71. 


N.Y.—Matter of Rochester, 17 N. 
EB. 740, 110 N.Y. 159; In re Weiner’s 
Will, 243 N.Y.S. 136, 137 Misc. 46; In 
re Mead’s Will, 190 N.Y.S. 128, 115 
Misc. 481. 


N.C.—Potts v. Potts, 80 S.E. 384, 
164 N.C. 385. 


Ohio.—Borgmann vy. Borgmann, 
Ohio App. 292. 


Pa.—Hanna’s Appeal, 31 Pa. 53. 
Alta.—Re Cust, 3 Alta.L. 35. 


[a] Tllustration.—A will giving a 
wife a house:and lot ‘outright the 
same to be sold, rented or leased,” and 
directing that the proceeds be ap- 
plied to the ‘reduction of mortgages 
and expenses which may be against” 
other property in which the wife was 
given a life estate, gave the wife a 
fee in the house and lot subject to 
the direction to sell or rent the prop- 
erty, and eniitled her to the amount 
which remained after the application 
of the proceeds of sale or rental to the 
reduction of mortgages and expenses 
against the other property. Simmons 
v. Simmons, 121 A. 819, 99 Conn. 562. 


56. Hassell v. Hassell, 127 So. 581, 
156 Miss. 885. 


[a] For example, a will giving 
property to the testatrix’ daughter 
and vesting her with every indicia of 
ownership but creating a trust for 
a grandson during his minority, 
granted to the daughter an absolute 
fee simple title in the property charg- 


176 N.E. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


Hassell v. Hassell, 
127 So. 581, 156 Miss. 885. 


57. Bishop v. Bishop, 177 N.E. 302, 
Dia Neves 4028 0) Ac eos Semilen 
ment of remittitur ordered 179 N.E. 
391, 258 NVUY. 216, 80 A.L:R: 11981. 


58. Weitzmann vy. Beckstein, 161 
N.E. 388, 87 Ind.App. 242. : 


59. U.S.—King v. Ackerman, 14 F. 
Cas.No. 7,786 [aff 2 Black 408, 17 L. 
Ed. 292]. 


Conn.—Holms y. Williams & Cary, 
1 Root 332. 

D.C.—White v. Crenshaw, 16 D.C. 
113, 69 Am.R. 370; French v. Camp- 
bell, 13 D.C. 321. 


Hawaii.—Robinson y. 
Hawaii 196. 


Ill.—Buckner v. Carr, 134 N.E. 760, 
302 Ill. 378; Reed vy. Welborn, 97 N. 
EY 669, 253 Tl, 33s: 


Ind.—Mills v. Franklin, 28 N.E. 60, 
128 Ind. 444; Patterson vy. Nixon, 79 
Ind 25h. 

Ky.—Frey v. Soper, 213 
184 Ky. 536; Young’s Adm’rs v. Kin- 
kead, 40 S.W. 776, 101 Ky. 252, 19 Ky. 
L. 396; Hilger v. Dolle, 37 S.W. 492, 
Loe keye- 582. 


Me.—Butler y. Little, 3 Me. 239. 


Mass.—Plimpton y. Plimpton, 
Cush, 458. 


Miss.—Johnson v. Delome Land, 
ete., Co, 26 So. 360, 77 Niss. 15: 


Mo.—Stevenson vy. Stearns, 29 S.W. 
(2d) 116, 325 Mo. 646. 


N.J.—Moore v. Matthews, 61 A. 743, 
10 N.J.Eq. 373. 


N.Y.—Provoost v. Calyer, 62 N.Y. 
545; Oakes v. Massey, 87 N.Y.S. 1118, 
94 App.Div. 165. But see Edwards v. 
Bishop, 4 N.Y. 61 (contra). 


Ohio.—Helmig vy. Meyer, 10 Ohio S. 
&C.P. 308, 8 Ohio N.P. 31. 


Pa.—Homet vy. Bacon, 17 A. 584, 126 
Pa. 176; Huber’s Appeal, 80 Pa. 348; 
Gernet v. Lynn, 31 Pa. 94; Hall v. 
Dickinson, 31 Pa. 76; Johnson y. Mor- 
ton, 10 Pa. 245. 


R.I.—Rhode Island ‘Hospital Trust 
ys v.. Peckham,’ 38 A. 1001, 20 RE. 
332. 


S.C.—Newton v. Odom, 45 S.E. 105, 


Aheong, 13 


12 


67 S.C. 1; Waring v. Middleton, 3 S. 
C.EHq. 249. 

Tenn.—Williams vy. Williams, 10 
Heisk. 566. 


Va.—Cheshire v. Purcell, 11 Gratt. 
(52) Va.) TTL. 


Eng.—Phillips v. Phillips, 29 Ch.D. 
673; Bentley v. Oldfield, 19 Beav. 225, 
52 Reprint 335; Smith vy. Smith, 11 
CBINS L2r, 103 Ei. Cilia ded 42) den 
print 741. 


Ont.—Sanders v. Janette, 3 U.C.C. 
aoe. 


[a] Reason for rule has been said 
to lie in the doctrine that a will 
should be so construed as to avoid an 
intestacy, and that if the remainder 
is not construed as in fee, an intes- 
tacy results where there is no other 


S.W. 546, | 


an 
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implies that the remainder is a fee,® although there 
is authority holding that, in the absence of statute, 
a remainder devised in general terms following a life 
estate is itself a mere life interest and not a fe 


e,°3 


Residuary Clause. <A testator may 


create a fee simple estate by devise of his residuary 


provision for disposition of the prop- 
erty. Mills v. Franklin, 28 N.E. 60, 
128 Ind. 444. 


Implication of fee to avoid intestacy 
see infra § 1517. 

60. Conn.—Ingersol v. Knowlton, 
15 Conn. 568; Everts v. Chittendon, 2 
Day 338, 2 Am.D. 97. a 


Ga.—Bonner v. Hastey, 15 S.E. 777, 


90 Ga. 208; Harris v. Smith, 16 Ga. 
545. 5 

Kan.—Twist vy. Twist, 139 P. 377, 
91 Kan. 803. 


Ky.—Dalmazzo v. Simmons, 78 S.W. 
179, 25 Ky.L. 1532; Terry v. Bourne, 
33 S.W. 403, 17 Ky.L. 1042. 


Me.—Jones v. Leeman, 69 Me. 489. 
N.H.—Tappan’s Appeal, 55 N.H. 317. 


N.J.—Stanford v. Lyon, 37 N.J.Law 
426, 18 Am.R. 736. 


N.Y.—Hetzel v.-Barber, 69 N.Y. 1 
[mod 6 Hun 534]; Young v. Lang- 
bein, 7 Hun 151; Van Derzee v. Van 
Derzee, 30 Barb. 331 [aff 36 N.Y. 231. 
1 Transer.A. 92]; McGrath v. Van 
Stavoren, 8 Daly 454; Gallatin vy. Gal- 
latin, 48 Hun 614, 15 N.Y.St. 323. 


N.C.—Riley v. Buchanan, 60 N.C. 
479; Jones v. Posten, 23 N.C. 166. 


Pa.—Sparr v. Kidder, 108 A. 204, 265 
Pa. 61; Jordan v. McClure, 85 Pa. 495; 
Cowan’s Appeal, 74 Pa. 329; Holmes 
v. Pattison, 25 Pa. 484; Lynn’s Lessee 
v. Downes, 1 Yeates 518; Dorsey v. 
Hox, 3 AS 242, 2 ParCas. 207. 


W.Va.—Morrison Vv. Clarksburg 
ice ete., Co., 43 S.E. 102,° 529 W.Va 
ol. 


Charges on estate as implying fee 
see infra § 1514. 


61. Technical words of inheritanee 
as unnecessary either at common law 
or under statute see supra § 1498. 


62. U.S.—Walker v. Parker, 13 Pet. 
166, 10 L.Ed. 109. 


Cal.—Bernal v. Wade, 46 Cal. 663. 


Ga.—West v. Randle, 3 S.B. 454, 79 
Ga. 28. 


La.—Penny vy. 
481. 


Md.—Stafford v. Martin, 23 A. 734. 
Mass.—Baker v. Bridge, 12 Pick. 27. 


N.J.—Thomae v. Thomae, (Ch.) 18 
ASD. 


N.Y.—Black v. Williams, 4 N.Y.S. 
243, 51 Hun 280; Miller v. Gilbert, 22 
N.Y.S. 355, 3 Misc. 43 [aff 38 N.E. 979, 
144 N.Y. 68]. 


Ohio.—Hopkins vy. Pease, 8 Ohio Cir. 
Ct. 246, 4 Ohio Cir.Dec. 435. 

Pa.—Van Billiard’s Adm’rs v. Nace, 
i Grant $233: 


Thi eee v. Hurlburt,” 10 “ve 


Va.—Hooe v. Hooe, 13 
Va.) 245, HARE 


63. Preston v. Evans, 56 Md. 476. 


Unrestricted devise as creating life 
epeane ro fee generally see supra §§ 


Christmas, 7 Rob. 


(54 


§§ 1510-1513] 


property in apt terms.°4 


trols and a fee passes.°8 
due” 


[§ 1511] (4) Wild Lands. 


64. Smith vy. Slade, 106 S.E. 106, 151 
Ga., 176; Crumley v. Scales, 69 S.E. 
531, 135 Ga. 300. 


[a] Devise of residue “absolutely 
in fee simple” to daughters surviving 
him, with a provision for a gift over 
of the share of those not surviving, 
gave a fee simple to daughters surviv- 
ing the testator. Crumley v. Scales, 
69 S.EH. 531, 135 Ga. 300. 


[b] Heirs and assigns.—A clause 
in a will giving and bequeathing the 
residuary estate, both real and per- 
sonal, to the testator’s wife, to have 
and to hold, to her and her heirs and 
assigns forever, conveyed a fee sim- 
ple estate to the wife. Smith v. Slade, 
106 S.B. 106, 151 Ga. 176. 


Words of inheritance generally see 
Supra § 1498. 


65. Me.—Haley v. Palmer, 78 A. 
368, 107 Me. 311; Holeomb vy. Palmer, 
75 A. 324, 106 Me. 17. 


Md.—Gale v. Keech, 108 A. 481, 135 
Md. 203. 


Mass.—Lincoln v. Lincoln, 107 Mass. 
590; Parker v. Parker, 5 Metc. 134. 


N.J.—Steward v. Knight, 49 A. 535, 
62 N.J.BEq. 232; Carter v. Gray, 43 A. 
Mle Oo SuNed eae wi dil, 


N.Y.—Oakes v. Massey, 87 N.Y.S 
1118, 94 App.Div. 165. 
Ohio.—Niles v. Gray, 12 Ohio St. 


320. 
Pa.—Shinn v. Holmes, 25 Pa. 142. 


Wash.—Reeves vy. Lincoln County 
School Dist. No. 59, 64 P. 752, 24 
Wash, 282. 


HMng.—Torrington v. Bowman, 22 L. 
EOIN, BOS 


[a] For example, where a testa- 
tor devised all the residue of his real 
and personal estate to his wife ac- 
cording to “provisions directed by 
law,” the wife must be treated as hav- 
ing reeeived a fee simple in the resi- 
due of the testator’s realty, the imn- 
definite and inaccurate quoted expres- 
sion net being sufficient to limit the 
estate to one for life or to the dower 
which she might be entitled to re- 
gardless of the will. Gale v. Keech, 
108 A. 481, 135 Md. 203. 


66. See supra § 1502. 


67. Fields v. Fields, 3 P.(2d) 771, 
7 P.(2da) 975, 139 Or, 41. 


68. Mayo v. Cooksey, 
1135, 148 Ky. 43. 


69. Curry v. Curry, 105-N.E. 951, 
58 Ind.App. 567. 


[a] Ilnstration.—Where, on con- 
struction of a will, it appeared that a 


[69 Cc. J.—29] 


145 S.W. 


Although no words of in- 
heritance are used, a devise of the residue of an es- 
tate is presumed to pass the testator’s entire estate, 
and ordinarily will inchade the fee,®* especially under 
statutes®® raising a presumption that an unrestricted 
devise carries the fee,®7 and it has been held that, in 
event of a repugnancy between a preceding clause 
and a residuary clause devising a fee, the latter con- 
But where the word “resi- 
is used in a less inclusive sense, no fee will 
pass,®°® and a residuary clause after a devise may 
show that the devise is of less than a fee.7° 


Where the intent to 
pass a fee sufficiently appears, a simple devise of wild 
lands passes the fee,71 and it has been held that a de- 
vise of wild or uncultivated lands is presumed to pass 
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bequest of the residue after the death 
of the testator’s son, who was entitled 
to the remainder of the testator’s 
property, meant the amount remain- 
ing on the son’s death, after a legacy 
of ten thousand dollars had been de- 
ducted, and not the whole residue re- 
maining undisposed of after his death, 
such provision did not indicate an in- 
tent on the testator’s part to devise 
an absolute fee to the son. Curry v. 
Curry, 105 N.E. 951, 58 Ind.App. 567. 


70. Jackson v. Wells, 9 Johns. (N. 
Veo 2 22 

Ti. sYounciv; Elliott, <23 1 -CiQ-B. 
(Ont.) 420. 

72. Russell v. Elden, 15 Me. 193; 
Sargent v. Towne, 10 Mass. 303; 
Holmes y. Pattison, 25 Pa. 484. ; 

73. U.S.—McCaffrey v. Manogue, 
a SiGri 3199196: -USs 563), 49 eBid: 
00. 

Conn.—White v. White, 52 Conn. 
518. 


Mass.—Schmaunz v. Goss, 132 Mass. 
141. 


N.Y.—Matter of Moore, 46 N.E. 960, 
152 N.Y. 602; Smith v. Bowen, 35 N. 
WAG Siac 

Pa.—In re Reisher’s Estate, 104 A. 
555, 261 Pa. 223; Geissler v. Lauther, 
101 A. 648, 257 Pa. 338. 


Ont.—Re Cotter, 34 Ont.L. 24. 


[a] Tllustration.—Under a devise 
“to my beloved wife, Martha, to be 
used and disposed of, at her discre- 
tion, for the benefit of herself and my 
daughters,” mentioning three daugh- 
ters, the widow takes one fourth of 
the estate in fee. Smith v. Bowen, 
35 N.Y. 83, 


{b] Where devisees are heirs at 
law (1) (McCaffrey v. Manogue, 25 S. 
Ct. 319, 196 U.S. 563, 49 L.Ed. 600) 
(2) or one is appointed heir (Schmaunz 
v. Goss, 132 Mass. 141) a fee may be 
implied. 

74. Ball v. Phelan, 49 So. 956, 94 
Miss. 2938, 23 L.R.A.N.S. 895 


75. Hempstead v. Liemigatend: 120 
N.E. 782, 285 Ill. 448; Nichols v. Alex- 
ander, 152 N.E. 863, 864, 90 Ind.App. 
52'05 ‘Greiner. v. Heins, P31" INAS (20; 
U5 Ind. App. 482; Reeder v. Antrim, 
110 N.E. 568, 112 N.E. 551, 552, 64 Ind. 
App. 83; Gibson v. Brown, 110 N.E. 
716, 112 N.E. 894, 62 Ind.App. 460. 


“A bequest of personal property in 
general terms is sufficient to give to 
the devisee an absolute title, and 
where a general devise of real estate 
is coupled with a general bequest of 
personal property, such fact is suffi- 
cient to indicate an intention to devise 
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the fee, as any less estate would be valueless." 


[§ 1512] e. Fee Created by Implication—(1) In 
A fee may be created by implication,” 
as in the ease of a remainder in fee so arising,’* or 
where a general devise of realty without words of 
inheritance is coupled with a general bequest of per- 
sonalty, and the intention to “devise a fee simple is 
implied from the absolute bequest of personalty in 
the same clause;** but a devise in fee by implication 
will not arise where the intention is not clear,*® and 
no fee will be implied where the estate is expressly 
limited otherwise.** 


[§ 1513] (2) Power of Disposition.’® 
be created without legal words of limitation, where 
the beneficiary is given a power of disposition,’® as 
where an absolute power of disposition is added to 


A fee may 


"he lands in fee.” Reeder v. Antrim, 


supra. 


Effect of various parts of will and 
codicil see supra §§ 1503-1505. 


To what gifts or property limita- 
tions apply see infra § 1527. 


76. Conover v.. Cade, 112 N.E. 7, 
184 Ind. 604. 


[a] Not implied from “devise” of 
way.—Where the testator, after de- 
vising life estates, “gave’’ to one 
child, whose land was surrounded by 
other lands, a strip for a way, such 
clause was of no effect in creating a 
fee, the way being necessarily im- 
plied in law from the grant. Conover 
v. Cade, 112 N.E. 7, 184 Ind. 604. 


77. %Ill.—Desmarteau y. Fortin, 158 
N.E. 444, 326 Ill. 608. 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604. 


N.H.—VWood vy. Griffin, 46 N.H. 230. 
N.Y.—Tator v. Tator, 4 Barb. 431. 


Ohio.—Hulse v. Hulse, 1 Ohio Cir. 
Ct. 362, 1 Ohio Cir-Dec. 202 faffi 20 
Cine. L: Bul) 3534) 


ieee ee v. Hirlinger, 16 Pa.Dist. 


[a] Dlustration. — A devise of a 
life estate, with the provision that, 
if the land should be sold, the devisee 
Should have a certain sum of money, 
does not impliedly grant the fee, since 
the life estate may exist in the per- 
sonalty, especially where it did not 
appear that the sum named was the 
full value of the land. Conover v. 
Cade, 112 N.E. 7, 184 Ind. 604. 


78. Validity of remainder where 
first taker has absolute power of dis- 
position see infra § 1658. 


When life estate is given notwith- 
standing creation of power in first 
taker see infra § 1629. 


79. U.S.—Howard v. Carusi, 3 S.Ct. 
Dil dn LOGUE Sin (ao, ound, 1089; King 
y. Ackerman, 2 Black 408, 17 L.Ed. 


Del.—Grant v. Mullen, 138 A. 613, 
15 Del.Ch. 174. 


Ga.—Denton v. Parsons, 102 S.B. 
353, 150 Ga. 70; Mayo v. Harrison, 68 
S.E. 497, 134 Ga. 737; Cook v. Walker, 
15 Ga. 457. 


I1].—Markillie v. Ragland, 77 Ill. 98; 
Fairman v. Beal, 14 Ill. 244; Kenny v. 
Keplinger, 89 Ill. App. 570. See Burke 
v. Burke, 102 N.E. 293, 259 Ill. 262 
(recognizing rule). 


Ind.—Cameron v. Parish, 57 N.E. 
547, 155 Ind. 329, 5 Prob.Rep.Ann. 424; 
Shimer v. Mann, 99 Ind. 190, 50 Am. 
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R. 82; Chase v. Salisbury, 73 Ind. 506; 
Hammond v. Croxton, (App.) 61 N.E. 
596. 


Iowa.—Schricker v. Schricker, 131 
N.W. 42, 151 Iowa 309; Luckey v. 
McCray, 101 N.W. 516, 125 Iowa 691, 
10 Prob.Rep.Ann. 430; Hambel v. 
Hambel, 80 N.W. 528, 109 Iowa 459, 5 
Prob. Rep. Ann. 139 [rev 15 N.W. 673]; 
Brewster v. Douglas, 80 N.W. 304; 
Law v. Douglass, 78 N.W. 212, 107 


Iowa 606. 
Ky.—Kaze vy. Wheat’s Guardian, 13 
S.W.(2d) 494, 227 Ky. 466; Weller v. 


Dinwiddie, 248 S.W. 874, 198 Ky. 360; 
Clay v. Chenault, 55 S.W. 729, 108 Ky. 
77, 21 Ky.L. 1485; Moore v. Webb, 2 
B.Mon. 282; Watkins’ Adm’r v. Wat- 
kins’ Bx’rs, 120 S.W. 341; Goslee’s 
Adm’r v. Goslee’s Ex’r, 94 S.W. 638, 
29 Ky.L. 654; Lee v. Moore’s Ex’r, 
93 S.W.. 911, 39 Ky.L. 495; Constan- 
tine v. Moore, 62 S.W. 1016, 23, Ky... 
369; Diils v. Adams, 43 S.W. 680, 19 
Ky.L. 1169. 


Me.—Methodist Church of Mon- 
mouth v. Fairbanks, 126 A. 823, 124 
Me: 187; Lord v. Pearson, 83 A. 1102, 
108 Me. 565. 


Md.—wWelsh v. Gist, 61 A. 665, 101 
Md. 606, 11 Prob.Rep.Ann. 77; Benesch 
v. Clark, 49 Md. 497. 


Mass.—Bassett v. Nickerson, 68 N. 
BE. 25, 184 Mass. 169; Kendall v. Clapp, 
39 N-E. is; 16s Mass. 69, 1 Prob.Rep. 
Ann. 400; Veeder v. Meader, 32 N.E. 
358, 157 Mass. 413; Foster v. Smith, 
31 N.E. 291, 156 Mass. 379; Davis v. 
Mailey, 134 Mass. 588; Codman vy. 
Coffin, 2 Cush. 365. 


Mich.—White v. Grand Rapids & I. 
Ry. Co., 1155 N.W. 719, 190 Mich. 1: 


Mo.—In re McClelland’s Estate, 257 
S.W. 808; Rubey v. Barnett, 12 Mo. 
3, 49 Am.D. 112. 


Neb.—Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. 920. 


N.J.—Brohm v. Berner, 77 A. 517; 
Downey v. Borden, 36 N.J.Law 460 
{aff 35 N.J.Law 74]; Bolton v. Bowne, 
18 N.J.Law 210; Den ex dem. Sharp 
v. Humphreys, 16 N.J.Law 25; Huston 
VWetsiston: 7162 .A.° LOS 11) ON. J.B, 
257; Harkness v. Zelley, 135 A. 347, 
348, 100 N.J.Eq. 48; Henderson v. 
McCowan, 110 A. 517, 91 N.J.Eq. 359; 
Huston v. Boyd, 92 A. 794, 84 N.J.Eq. 
107; Robeson vy. Shotwell, 36 A. 780, 
55 N.J.Eq. 318 [aff 41 A. 1115, 55 N. 
J.Eq. 824]; Benz v. Fabian, 25 A. 760, 
54 N.J.BHq. 615. 


N.Y.—Van Horne v. Campbell, 3 N. 
Ho LGy edie uel OO. IN. Ys! 28.6 Dow Amn. Rs 
166; Jennings v. Conboy, 73 N.Y. 230 
[rev 10 Hun 77]; Terry v. Wiggins, 47 
N.Y. 512; Matter of Whitney’s Estate, 
124 N.Y.S. 909, 69 Misc. 131, 7 Mills 
Surr. 578; Matter of Haskell’s Estate, 
43 N.Y.S. 1144, 19 Misc. 206, 2 Gibb. 
Surr. 97; Schult v. Moll, 10 INFY;S, 
703 [aff "30 N.E. Bin, MLO ING eo balls 
Bradstreet v. Clarke, 12 Wend. 602; 
Doe ex dem. De Peyster v. Howland, 
8 Cow. 277, 18 Am.D. 445; Jackson 
v. Babcock, 12 Johns. 389; Jackson v. 
Coleman, 2 Johns. 391. 


N.C.—Bass y. Bass, 78 N.C. 374; 
Levy v. Griffis, 65 N.C. 236. 


Ohio.—Tracy v. Blee, 22 Ohio Cir. 
Ct.N.S. 33; McRoberts v. Barnard, 18 
Ohio Cir.Ct.N.S. VERSE ONES Ste ie, Hard- 
wick Seminary, 3 Ohio Cir.Ct. UB 2g 
Ohio Cir.Dec. 87. 


Pa.—In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21; Caslow v. Strausbaugh, 81 
A. 927, 233 Pa. 69; Hoxie v. Chamber- 
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lain, 76 A. 423, 228 Pa. 31; Witmer v. 
Delone, 74 A. 347, 225 Pa. 450; Huber 
vy. Hamilton, 60 A. 789, 211 Pa. 289, 
10 Prob.Rep. "Ann. 480; Kieffel v. Kep- 
Dler SowAeeLOsO Mell Sy ay. H8 lea ue 
Brown’s Estate, 38 Pa. 289; Thomp- 
son v. Swoope, 24 Pa. 474; Peck v. 
Snyder, 10 Pa.Dist.&Co. 111; Guern- 
sey’s Est., 21 Pa.Dist. 104. 


S.c.—Johnson vy. Johnson, 
722, 48 S.C. 408. 


Tenn.—Breeden v. Welker, 2 Tenn. 
CheAyer'09: 


Va.—Crutchfield v. Greer, 74 S.E. 
166, 113 Va. 232; Hansbrough v. 
Roanoke Presb. Church, 65 S.E. 467, 
110 Va. 15. 


Eng.—Robinson v. Dusgate, 2 Vern. 
Che £81, 123 Reprint e719 peradlyaive 
Westcott, 13 Ves.Jr. 445, 33 Reprint 
361; Hixon v. Oliver, 13 Ves.Jr. 108, 
Be Reprint PEER 


Ont.—Young v. Elliott, 23 U.C.Q. 
B. 420; Doe v. Hamilton, 8 U.C.Q.B. 
302; Doe’ v. Thomas, 3° U.C.Q.BiO:S: 
516. 


See In re Zweifel’s Will, 216 N.W. 
840, 194 Wis. 428 (recognizing rule 
in absence of contrary statute). 


[a] It is fixed canon of construc- 
tion that ‘“a\devise, without words of 
inheritance, but coupled with an un- 
qualified power of disposal, either ex- 
press or implied, conveys an ahsolute 
estate.’’” Methodist Church of Mon- 
mouth y. Fairbanks, 126 A. 823, 824, 
124 Me. 187. 


{[b] It has become canon of prop- 
erty “that when an estate is given, 
coupled with absolute power of dispo- 
sition, either express or implied, it 
comprehends everything, and _ the 
devisee takes the fee.” Crutchfield v. 
Greer, 74 S.B. 166, 168, 113 Va. 232. 


[ec] Particular testamentary ex- 
pressions held to pass fee.—(1) De- 
vise of residue to wife “for her sup- 
port and maintenance and to dispose 
of as she may deem proper.” Huston 
v. Boyd, 92 A. 794, 84 N.J.Eq. 107. (2) 
Devise of residue to wife ‘‘to be to 
her and to her disposal during her 
life.’ McRoberts v. Barnard, 18 Ohio 
Cir.Ct.N.S. 225. (3) Devise to hus- 
band of all property ‘‘to his sole and 
separate use and enjoyment and to 
dispose of as may seem proper or 
pleasing to him.” Kaze v. Wheat’s 
Guardian, 13 S.W.(2d) 494, 227 Ky. 
466. (4) Devise of use and income 
of all estate to wife followed by a 
provision that “if in her judgment it 
becomes necessary for her comfort 
and support or necessity demands it, 
during her lifetime, she may use all 
or any part of the principal thereof 
for such purpose.” Huston v. Huston, 
162) As LOS S111) INV Bigs 257% (5) 
Devise to wife “to be by her used and 
disposed of during her natural life,” 
with “full power to sell, exchange, in- 
vest and _ reinvest.” Schricker  v. 
Schricker, 131 N.W. 42, 151 Iowa 309. 
(6) General devise to wife, followed 
by the words: “The said lots I give 
for her sole and absolute use and dis- 
posal.” Terry v. Wiggins, 147  Ni¥. 
512, 514. (7) “I give and bequeath 
to ‘my loving wife, Rhoda, all my 
property real and personal, for her 
Support during her natural lifetime.” 
Boyle v. Boyle, 25 A. 494, 152 Pa. 108, 
34 Am.S.R. 629, 


{d] Rule applied.—A will direct- 
ing that.all of the testatrix’ property 
remain untouched for the use of the 
testatrix’ sisters and brother, and 
after the death of the last survivor 
making specific bequests, which were 


26 S.E. 
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devise not specifying the quality of the | estate,°° and to be effective as creating a fee the un- 


void, with remainder to the sisters 
and brother to dispose of as they saw 
fit, conferred a fee simple estate on 
the sisters and brother. Barnitz v. 
Hydeman, 110 A. 729, 268 Pa. 216. 


so. Ark.—Byrne v. Weller, 33 S. 
W. 421, 61 Ark. 366. 


Del.—Shaw v. Hughes, 108 A. 747, 
12 Del@h. 145; 


i Cosine sed v. Alston, 13 Ga. 
Mia's 


Ind.—Mulvane v. Rude, 45 N.E. 659, 
146 Ind. 476; Wiley v. Gregory, 35 N. 
E. 507, 135 Ind. 647; Booker v. Deane, 
163 N.E. 287, 88 Ind.App. 72; Ewart 
v. Ewart, 123 N.E. 180, 70 Ind.App. 
L673. Curry v. Curry, 105 INE (9508 
58 Ind.App. 567. 


Ky.—Browning v. Ashbrook’s Ex’r, 
195 S.W. 105, 175 Ky. 755; Snively’s 
Trustee v. “Snively, i72 S.W. 911, 162 
Ky. 461, L.R.A.1915D 153; Park v. 
McCombs, 142 S.W. 401, 146 Ky. 327. 


Md.—Brandau v. McCurley, 92 A. 
540, 124 Md. 248, L.R.A.1915C 767; 
Barnett v. Barnett, 83 A. 160, 117 Md. 
265, Ann.Cas.1913E 1284; Snyder v. 
Snyder, 83 A. 246, 115 Md. 699; Welsh 
v. Gist, 61 A. 665, 101 Md. 606, 11 Prob. 
Rep: Ann: "77: 


Neb.—Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. 920. 


N.J.—Downey v. Borden, 36 N.J. 
Law 460; Borden v. Downey, 35 N.J. 
Law 74, 77 [aff 36 N.J.Law 460]; My- 
ers v. Moorestown Trust Co., 145 A. 
540, 104 N.J.Eq. 308; Drake v. Byram, 
134 A. 758, 100 N.J.Eq. 343; Gaston v. 
Ford, 133 A. 531, 99 N.J.Eg. 592; Hus- 
ton v. Boyd, 92 A. 794, 84 N.J.Eq. 107; 
Komp v. Thomas, 85 A. 815, 81 N.J.Eq. 
103; Benz v. Fabian, 35 A. 760, 54 N. 
J.Eq. 615; Rodenfels v. Schumann, 
17 A. 688, 45 N.J.Eq. 383. See West 
Side Trust Co. v. Giuliano, 151 A. 275, 
106 N.J.Eq. 475 (recognizing rule). 


'N.Y.—Taggart v. Murray, 53 N.Y. 
233; Rood v. Watson, 7 N.Y.S. 212, 54 
Hun °85;" In “re Pierson, 210 NeyssS: 
476, 58 Misc. 94; Jackson v. Robins, 
16 Johns. 537. 


N.C.—Hambright v. Carroll, 168 s. 
BE. 817, 204 N.C. “496: Cagle v. Hamp- 
ton, 146 S.E. 88, 196 N.C. 470; Roane 
Vv. Robinson, 137 S.E. 626, 189 N.C. 
628; White v. White, 126 S.E. 612, 189 
N.C. 2386; Carroll v. Herring, 104 S.B. 
892, 180 N.C. 369; Tillett v.. Nixon, 
104’ S.E. 352, 180 N.C. 195; Griffin v. 
Commander, 79 S.E. 499, 163 N.C. 230; 
Chewning v. Hason, 74 S.B. 357, 158 
N.C. 578, 39 L.R.A.N.S. 805. 


Or.—Gildersleeve v. Lee, 198 P. 246, 
100 Or. 578. 


Pa.—Bennett v. Sutphen, 109 A. 669, 
266 Pa. 168. 


i Pore rnam v. Byrd, 21 S.G.Ba: 
34. 


Tenn.—Ogilvie v. Wright, 203 S.W. 
753, 140 Tenn. 114. 


Va.—Crutchfield v. Greer, 74 S.EB. 
166, 113 Va. 232. 


W.Va.—Totten v. Dawson, 139 S.B. 
858, 104 W.Va. 274. 


Eng.—Bradly v. Westcott, 13 Ves. 
Jr. 445, 33 Reprint 361. 


[a] Chamcellor Eent says: ‘We 
may lay it down as an incontroverti- 
ble rule, that where an estate is given 
to a person generally, or indefinitely, 
with a power of disposition, it carries 
a fee; and the only exception to the 
rule is, where the testator gives 

an estate for life only, by cer- 
tain and express words, and annexes 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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limited power of disposal need not be express but 
may result from implieation,** although the rule does 
not apply where there is no general power of dispo- 
sition given and no express devise of a fee,®? nor 
where the language of the will clearly shows an in- 
So a fee may be ere- 
ated by a power to use simply for the benefit of the 
beneficiary®* and his children,®® family,8* or oth- 
ers,** although where such intent sufficiently appears, 
the will may be construed as devising a life estate 


tent to devise a lesser estate.83 


to it a power of disposal. In that 
particular and, special case, the devi- 
see, for life will not take an estate in 
fee.’”’ Jackson v. Robins, 16 Johns. 
(N.Y.) 537, 588 [quot Williams v. 
Floyd’s Adm’r, 112 A. 377, 12 Del.Ch. 
256; Curry v. Curry, 105 N.E. 951, 955, 
58 Ind:App. 567;- Griffin. v. .Com- 
mander, 79 S.B. 499, 500, 163 N.C. 230]. 
See also Grant v. Mullen, 138 A. 613, 
615, 15 Del.Ch. 174 (quot with ex- 
planation rule inapplicable where 
power inherent in estate). 


{b] “She rule is this: that where 
an estate for life is expressly given, 
and a power of disposition is annexed 
to it, in such case the fee does not 
pass under such devise, but the naked 
power to dispose of the fee. But it is 
otherwise in case there is a gift gen- 
erally of the estate, with a power of 
disposition annexed. In this latter 
case the property itself is trans- 
ferred.” Per Beasley, C. J., in Borden 
v. Downey, 35 N.J.Law 74, 77 [aff 36 
N.J.Law 460]. 


[c] “As she may think best.”— 
A will leaving the testator’s estate 
to his widow, “and it is my wish that 
she do with said property as she may 
think best,” gave the wife power of 
absolute disposition, and a fee simple 
absolute. Ogilvie v. Wright, 203 S.W. 
753, 140 Tenn. 114. 


{d] Where will gives estate to 
person generally or indefinitely with 
power of disposition, the entire estate 
passes, and the devisee or legatee 
takes not a simple power, but the 
property absolutely; but where the 
property is given expressly for life, 
and the power of disposition of the 
reversion is annexed, the devisee or 
legatee has but an estate for life with 
the superadded power. Welsh v. Gist, 
61 A. 665, 101 Md. 606, 11 Prob.Rep. 
Ann. 77. 


[e] Rule declaring life estate only 
in, first taker (see supra § 1501) does 
not apply where the first taker has 
unrestricted power of disposal. Hark- 
ness v. Zelley, 135 A. 347, 100 N.J.Eq. 
48. 


81. Halladay v. Stickler, 43 N.W. 
228, 78 Iowa 388; Gaston v. Ford, 133 
A. 531, 99 N.J.Hg. 592. 


g2. Watkins’ Adm’r v. Watkins’ 
Ex’rs, (Ky.) 120 S.W. 341; Gaston v. 
Ford, 133 A. 531, 99 N.J.Eq. 592. 


88. Todd’s Guardian v. Todd’s 
Adm’rs, 159 S.W. 702, 155 Ky. 209; 
Fecht v. Henze, 127 N. Ww. 26, 162 Mich. 
52. 


[a] Rule that fee is implied from 
power of disposition “is subject to be 
defeated if the will as a whole mani- 
fests the intention of the testator 
that the devisees should take less 
than the fee.” Todd’s Guardian v. 
Todd’s Adm’rs, 159 S.W. 702, 703, 155 
Ky. 209. 

[b] 
pressly given and a power of disposi- 
tion is annexed to it, only a life estate 
is created. See infra § 1629. 


84. U.S.—McClellan v. 
126 F. 701, 61 C.C.A. 619. 


Mackenzie, 


Where estate for life is ex-| 
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tates’ 


Ga. Fre v. Gill, 
Ga. 69 


Til. ie nats v. Jessop, 94 Ill. 158. 


Iowa.—In re Barrett’s Will, 82 N.W. 
9983 tt fowls: 570. 


La. 
So. 639, 112 La. 656. 


Md.—Doan v. Carroll County Parish 
of Ascension, 64 A. 314, 103 Md. 662, 
115 Am.S.R. 379, 7 L.R.A.N.S. 1119. 


Mass.—Gallison v. Quinn, 66 N.E. 
961, 183 Mass. 241; Crossman v. Field, 
119 Mass. 170. 


N.J.—Brohm vy. Berner, 77 A. 517; 
Robeson v. Shotwell, 36 A. 780, 55 N.J. 
Eq. 318 [aff 41 A. 1115, 55 N.J.Eq. 
Bee Practtiay. Douglas, 38 N.J.Eq. 


35 S.E. 156, 109 
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Succession, 


Pa.—In re Kidd’s Estate, 141 A. 
644, 293 Pa. 21; Trout v. Rominger, 47 
A. 960, 198 Pa. 91; In re Geist’s Hs- 


tate, 44 A. 437, 193 Pa. 398; In re 
Tyson’s Hstate, 43 A. 131, 191 Pa. 
218; Crosky v. Dodds, 87 Pa. 359; 


xrrame v. Stewart, 5 Watts 433; Han- 


na v. Shanahan, 31 Pa.Co. 30. 


Tenn.-—Colville v. Womack, (Ch.A.) 
57 S.W. 196; Wooten v. Reed, (Ch.A.) 
53 S.W. 991; Gordon vy. Gordon, (Ch. 
A.) 46 S.W. 357. 


Vt.—Trask v. Walker’s Estate, 134 
Axis oo, eL00) situ pik. 


Ing.—In re Jones, [1898] 1 Ch. 
438; In re Thomson, 13 Ch.D. 144 [aff 
14 Ch.D. 263]; Pennock v. Pennock, 
L.R. 13 Eq. 144. 


Ont.—Bergin aS pistons of St. Jo- 
seph, 22 U.C.Q.B. 


[a] Implied power in devisee to 
consume entails a right to dispose of 
property in the absence of subsequent 
qualifying phrases, and the fee pass- 
es. In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21. 


85. _U.S.—Smith v. Bell, 6 Pet. 68, 
8 L.Ed. 322. 


Ala.—Hardeman v. Hardeman, 79 
So. 356, 202 Ala. 18; Smith v. Phil- 
lips, 80 So. 872, 131 Ala. 629. 


Ga.—Broach v. Kitchens, 23 Ga. 515. 


Ind.—Rogers v. Winklepleck, 42 
N.E. 746, 143 Ind. 373; Leffel v. Oben- 
chain, 90 Ind. 50. 


Ky.—Speyer v. McNamara’s Adm’r, 
139 S.W. 1092, 144 Ky. 774 [mod in 
other respects 139 S.W. 1183, 145 Ky. 
300]; Cooley v. Cooley’s Adm’x = 24 
S.W. 368; Weaver v. Weaver’s Ex’rs, 
18 S.W. 328, 92 Ky. 491, 13 Ky.L. 699, 
36 Am.S.R. 604 [foll Frank v. Unz, 16 
SOW) lia) OP Kays 6.24 1S Sikcy. 1h 22.6.1) 
Cornwall’s Assignee v. Falls City 
Bank, 18 S.W. 452, 92 Ky. 381, 13 Ky.L. 
606. 


Mass.—Pitts v. Milton, 77 N.E. 
1028, 192 Mass. 88, 116 Am.S.R. 223; 
Gibbins v. Shepard, 125 Mass. 541. 

N. Y.—Clarke v. Tg UDP, 88 N.Y. 228 
[rev 56 How.Pr. is]; Browne v. 
Perry, 64 N.Y.S. 402, 51 App.Div. th 
Parsons v. Best, 1 Thomps. &C.o 211 

N.C.—Russ v. Jones, 72 N.C. 52. 


Pa.—Shields v. McAuley, 54 A. 491, 
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with power of sale or appointment®® and not a fee.®® 
Whether the testator intended to give a restricted or 
unrestricted power of disposition to his devisee 
should be determined from the whole will.®° 


A qualified power of disposition does not create 
a fee whether annexed to an express life estate or 
to a general devise not specifying the quality of es- 
An incomplete or qualified power of dispo- 
sition shows that an estate less than the fee was 
meant,®°?-as where only a power to give by will is 


205 Pa. 45; Gilchrist v. Empfield, 45 
A. 46, 194 Pa. 397; Cressler’s Estate, 
29. A. 90, 95,.161 Pa. 427; Kinter ,v. 
Jenks, 43 Pa. 445. 


ges CATD ORES Veeco w ny Gs iRede 


S.C.—Howze v. Barber, 7 S.E. 817, 
29 S.C. 466. 


Tenn.—Davis v. Bawcum, 10 Heisk. 


ee McClung v. McMillan, 1 Heisk. 
[a] Ilustration.—Where the tes- 


tator gave to his wife his “entire es- 
tate of all kinds to be used and en- 
joyed by her as she may deem best 
for the benefit of her and my children, 
giving her absolute power to sell, dis- 
pose of and convey all or any part of 
said property as she may see fit and 
proper, leaving to her judgment and 
discretion the disposition of every- 
thing I may possess,” the will gave 
the testator’s wife the fee of the real- 
ty. Speyer v. McNamara’s Adm’r, 
139 S.W. 1092, 144 Ky. 774 [mod in 
son respects 139 S.W. 11838, 145 Ky. 


86. Holder v. Holder, 59 N.Y.S. 204, 
40 App.Div. 255. 


fa] Tllustration.—A bequest of 

realty and personaity, “to my brother 

an Gaitese the benefit of himself and 

his family,” creates an absolute title 

in the brother, to the exclusion of his 

children. Holder v. Holder, 59 N.Y.S. 
204, 40 App.Div. 255. 


87. Gordon v. Gordon, 
A.) 46 S.W. 357. 


88. See infra §§ 1628-1638. 


89. Kierulff v. Harlan, 130 N.W. 
789, 150 Iowa 671; Scholtzhauer v. 
Isummer, 132 A. 53, 149 Md. 583. 


[a]  Illustration.—Where the tes- 
tator bequeathed to his wife the ex- 
clusive control of all his property, to 
have and use for herself and support 
of the testator’s minor children, with 
power to sell as she might think best 
for her comfort and the best inter- 
ests of the children, the power to use 
and sell to continue so long as she 
remained the testator’s widow, and at 
her death the property remaining un- 
disposed of and not consumed to be 
equally divided among the testator’s 
children that might be living at that 
time, with the exception of one son, 
Ss, who was excluded, and in case of 
the remarriage of the widow, then she 
should take one third of the remaining 
unconsumed estate, the remainder to 
be divided among the children as pre- 
viously directed, the widow took a life 
estate only in land, and not the fee, 
with remainder to the children, other 
than S, living at the widow’s death. 
Kierulff v. Harlan, 130 N.W. 789, 150 
Iowa 671. 


90. Fithian v. Fithian, 157 A. 563, 
109 N.J.Eq. 383. 


91. In re Robinson’s Will, 
457, 101 Vt. 464, 75 A.L.R. 59. 


92. Del—Shaw v. Hughes, 108 A. 
747, 12 Del.Ch. 145. 


Ijl.— Bohn y. Irvington, 
41, 303 Ill. 82. 


Ind.—Brookover v. Branyan, 


(Tenn.Ch. 


144 A. 


135 N.B. 


112 N. 
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ereated,®* or where a power of sale in event of ne- 
cessity is conferred under circumstances in which it 
would be superfluous if the devisee had the fee,°* or 
where a power of sale is restricted as to the disposi- 
tion to be made of the proceeds,®® although if the 
power is not in fact qualified or limited, a fee given 
is not cut down to a lesser estate,9® and where the 


E. 769, 185 Ind. 1. 


Iowa.—Mann y. Seibert, 227 N.W. 
614, 209 Iowa 76. See Paxton vy. Pax- 
ton, 119 N.W. 285, 141 Iowa 96 (power 
of es during life does not pass a 
fee). 


Kan.—Pricer v. Simonton, 5 P.(2d) 
835, 134 Kan. 211. 


Ky.—Fernandez v. Martin, 225 S.W. 
27, 189 Ky. 438; Mason v. Tuell, 170 
S.W. 950, 161 Ky. 392; Angel v. Wood, 
154 Siw. 1108, 153 Ky. 195. 


Me.—-Barry v. Austin, 195 A. 806, 
118 Me. 51. 


Mo.—Greffet v. Willman, 21 S.W. 
459, 114 Mo. 106. 


Neb.—Krause v. Krause, 201 N.W. 
670, 113 Neb. 22. 


N.J.—Benz v. Fabian, 35 A. 760, 54 
N.J.Eq. 615. 


N.Y.—Matter of McClure, 32 N.E. 
758, 136 N.Y. 238; Rose v. Hatch, 26 
N.B. 467, 125 N.Y. 427; Bundy v. Bun- 
dy, 38 N.Y. 410 [aff 47 Barb. 135]. 


N.C.—Hali_v. Robinson, 56 N.C. 
348; Alexander v. Cunningham, 27 
N.C. 430. 


Tenn.—Waller v. Martin, 61 S.W. 73, 
106 Tenn. 341, 82 Am.S.R. 882, 6 Prob. 
Rep.Ann. 4438. 


[a] Tlustration.—.A qualified pow- 
er of disposition, such as a power to 
use or dispose of property for the 
support of the beneficiary, does not 
create a fee simple, whether annexed 
to a life estate expressly given, or to 
a general devise not specifying the 


quality of the estate. Shaw v. 
Hughes, 108 A. 747, 12 Del.Ch. 145. 
[b] Despite devise expressly in 


“fee simple” where the intention of 
the testator as revealed by limited 
power of disposal clearly shows that 
he meant to devise a lesser estate, 
the devisee will not take a fee simple. 
Fernandez v. Martin, 225 S.W. 27, 189 
Ky. 438. 


[e] Particular provisions con- 
strued as giving less than fee.—(1) 
“T give, devise and bequeath to my 
wife, Anna A. Crandall, all of my 
property, both real and personal or 
mixed, and wherever the same he sit- 
‘uated, giving my said wife full power 
to mortgage or sell Said property as 
She may see fit. Should my wife die 
before [ do, or should there remain 
some of my property at the death of 
my wife, Anna A. Crandall, then I 
Zive, devise and bequeath said prop- 
erty to my daughter, Minnie Pricer,” 
Pricer v. Simonton, 5 P.(2d) 835, 836, 
134 Kan. 211. (2) Devise of residue 
to husband “‘to have full power to sell 
any or all of my estates and to con- 
vey the same for his own use,” with 
remainder over. Barry y. Austin, 105 
A. 806, 807, 118 Me. 51. (3) Devise 
of residue to wife with full power of 
disposal during her life and limited 
power of disposal at death. Angel v. 
Wood, 154 S.W. 1103, 153 Ky. 195. 


[d] Power to sell and reinvest,— 
A power to sell and reinvest does not 
constitute a general power of disposi- 
tion within the meaning of the rule 
that an estate given generally and in- 
definitely, with general power of dis- 
position, carries a fee. Browning vy. 


WILLS 


Ashbrook’s Ex’r, 195 S.W. 105, 175 
Key Toe. 

93. Cantine v. Brown, 46 N.J.Law 
599; Kert v. Armstrong, 6 N.J.Eq. 
637 [rev 6 N.J.Eq. 559]; Doe ex dem. 
De Peyster v. Howtand, 8 Cow. (N.Y.) 
277, 18 Am.D. 445; Shermer v. Rich- 
ardson, Wythe (Va.) 159. Compare 
infra note 97 [a]. 


94. Skinner v. Spann, 93 N.E. 1061, 
95 N.E. 248, 175 Ind. 672. 


[a] “As a general rule a power of 
sale conferred upon a person to whom 
real estate is devised is regarded as 
inconsistent with the intention of the 
testator to invest such devisee with 
a fee-simple title.” Skinner Spann, 
93 N.E. 1061, 1068, 95 N.H. 2438, 175 
Ind. 672. 


95. Fithian v. Fithian, 157 A. 563, 
109 N.J.Eq. 383. 


96. Sweet v. Arnold, 153 N.E. 746, 
322 Till; 597; Nichols v.’ Alexander, 
152 N.E. 863, 90 Ind.App. 520; Gaston 
Ve Mord, diss) 2A. soe, 699 IN doe 92), 
Feegles v. Slaughter, (Tex.Civ.App.) 
182 S.W. 10. 


[a] Tllustration.—Where a_ will 
used language showing an intent to 
create a fee simple, and then added: 
“And if at her deceaSe there be any 
unexpended remainder,” such phrase 
could not be construed as giving a 
qualified power of sale cutting the 
fee down to a life estate. Sweet v. 
Arnold, 153 N.E. 746, 322 Ill. 597. 


[b] “Zo be at her own disposal 
while she lives,” even if excluding 
disposal by the devisee’s will, is nev- 
ertheless not so restricted a power 
of disposal as to preclude passing of 
the fee, as “the power of absolute dis- 
posal during life is in itself such an 
unlimited and unrestricted power of 
absolute disposal as to come within 
the rule” that a devise coupled with 
power of absolute disposal passes the 
fee. Gaston v. Ford, 133 A. 531, 533) 
99 N.J.Eq. 592. 


97. Jett v. Cheek, 257 S.W. 1026, 
201 Ky. 584. 


[a] Married woman’s right to dis- 
pose of by wilL—Giving a daughter 
the right to will property devised to 
her was not inconsistent with an es- 
tate in fee simple, where at the time 
of the execution of the will married 


‘women were not authorized by the 


laws of the state to execute wills, 
since it might be that the testator in- 
tended to confer this power as an ad- 
ditional right in the land in the event 
of his daughter’s marriage. Jett v. 
Cheek, 257 S.W. 1026, 201 Ky. 
And see supra text and note 93. 


98. Iowa.—First Nat. Bank y. Tor- 
kelson, 228 N.W. 655, 209 Iowa 659; 
Goldsmith v. Petersen, 141 N.W. 60, 
159 Iowa 692. 


Ky.—Westerman y. Rastetter, 267 
S.W. 180, 206 Ky. 295; Mann v. Frese, 
263 -SiW. 2152038 Ky. 739". Hinton. ~v, 
Hinton, 176 S.W. 947, 165 Ky. 118. 


Mo.—Fries v. Fries, 267 S.W. 116 
118, 306 Mo. 101. 


N.Y.—In re Crofoot’s Will, 137° N. 
Y.S. 430. 


N.C.— Tillett vy. Nixon, 104 S.H. 352, 
180 N.C. 195, 202; Griffin v. Comman- 
dere? 9 Sl 499 6s) NCye230, 


’ 
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[§ 1513 


whole will and the circumstances involved show that 
a fee was intended, a fee will pas 


9,97 


Where devise is clearly in fee aside from any lan- 
guage as to power of disposal, words purporting to 
give a power of disposal are of no effect as respects 
the character of estate granted.?§ 


“Merely to add to words, which 
convey a fee, express words which 
make explicit a power to convey 
which is implicit in words which cre- 
ate the fee, raises no implication of 
a limitation or diminution of the fee.” 
Fries v. Fries, supra. 


“Where there is a devise in fee, 
coupled with a voluntary power to ap- 
point in fee, the devisee takes the ab- 
solute fee simple in the property, ir- 
respective of whether the power of 
appointment is or is not restricted as 
to the manner of execution. The rea- 
son of this rule is that the right to 
dispose of property, whether by will, 
deed, or otherwise, is an ordinary in- 
cident of absolute ownership, which 
cannot be restricted, as to the man- 
ner of its exercise, by the power—the 
creation of the power in such cases 
being regarded as merely declaratory 
of a right already existent by virtue 
of the unqualified ownership of the 
property.” Tillett v. Nixon, supra. 


[a] For example, on devise of all 
the testator’s estate to his wife “in 
fee simple to dispose of as She wish- 
es,” the words relating to disposition 
added nothing to the estate, as with- 
out them the wife was vested with the 
fee and full right of disposition. Hin- 
tou v. Hinton, 176 S.W. 947, 165 Ky. 


[b] Power of disposal by will.— 
“The circumstance that the power to 
will or dispose of at death [is] added 
to a gift of the fee, does not impair 
the fee but merely expresses an in- 
cident to its enjoyment.” Goldsmith 
v. Petersen, 141 N.W. 60, 63, 159 Iowa 
692. See also supra text and note 83. 


[ec] Words of disposal mere sur- 
plusage.—(1) A devise generally of 
real estate, “with power to give and 
devise the same after her (the dey- 
isee’s) death, to our beloved children 
and grandchildren,” not expressly re- 
stricting the devisee’s estate to a life 
estate, passes the fee without restric- 
tion, and the words quoted are to be 
regarded aS mere surplusage, as the 
right to devise is incident to the fee. 
Griffin v. Commander, 79 S.E. 499, 163 
N.C. 280. (2) A will giving the tes- 
tator’s property to his wife, to be de- 
vised by her as she deemed proper, 
and in case she should remarry her 
husband to have no control. thereof, 
vested a fee title in the wife on the 
testator’s death, the words, ‘‘to be 
disposed of by her as she may deem 
proper,” being mere surplusage and 
not indicating an intention to create 
a mere life estate. Westerman v. 
Rastetter, 267 S.W. 180, 206 Ky. 295. 


[d] “fo hold and  use.”—(1) 
Where a will provided: “I give and 
bequeath unto my beloved wife Clara 
Crofoot all of my property of every 
kind and nature,’ such words, stand- 
ing alone, were sufficient to pass a 
fee; and the addition of the phrase 
“to hold and use as she may see fit 
and proper” did not cut down the fee 
to a life estate where there was no 
limit set on duration of the gift and 
no gift over, the phrase about holding 
and using being mere surplusage. In 
re Crofovt’s Will, 137 N.Y.S. 430, 431. 
(2) That the testator before his death 
transferred to his wife the greater 
part of his property did not tend to 
show that a clause in his will giving 
all of his property to her “to hold and 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1513-1514] 


Under devise of “entire control” of estate, with di- 
rection to carry out certain bequests, the devisee 
takes the fee in the remainder.?® 


Statutes favoring creation of fee? are of weight 
in showing that a devise coupled with a power of dis- 
posal was intended to pass a fee simple estate to the 
devisee.” Thus, under a statute providing that, 
where an absolute power of disposition is given, not 
accompanied by a trust or limitation of remainder 
over, the devisee takes an absolute fee, one in terms 
given a life estate with power of disposition by will 
may take a fee simple.* Under a statute providing 
that, when an absolute power of disposition, not ac- 
companied by any trust, shall be given to the own- 
er of a partieular estate for life or years, such es- 
tate shall be changed into a fee absolute in respect 
of rights of creditors and purchasers, but subject 
to any future estates limited thereon in ease the 
power should not be exercised or the land sold for 
satisfaction of debts, an indefinite devise coupled 
with a power of disposal and followed by a limitation 
over does not create a fee as to property undisposed 
of at the death of the life tenant.* Under statutes 


use as she may see fit and proper” 
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ute providing that a devise shall be 
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providing that, if any person devise real estate for 
the term of a devisee’s life, with remainder to the 
devisee’s children or heirs, such devise shall vest a 
life estate only in such devisee,® when construed in 
the light of other statutes, providing that a fee shall 
pass unless a clear intent appears to devise a less 
estate,® an indefinite devise coupled with a general 
power of disposal creates a fee simple in the devisee.” 
Under statutes providing that a devise without 
words of limitation shall pass the fee simple unless 
a contrary intent appears by will, an unlimited de- 
vise of realty is not cut down from a fee simple to a 
lesser estate by adding the words “to do as she sees 
fit to do with.” 


[§ 1514] (3) Charges.® It is a common-law rule 
of construction that in every case where land is 
charged with a trust which cannot be performed, or 
where the will directs an act to be done which cannot 
be accomplished, unless a greater estate than one for 
life be taken, the devise shall be enlarged to a fee,?° 
and under statutes favoring a feet! a similar result is 
reached.12, A charge to pay debts!® or other sum of 
money?‘ ordinarily creates a fee by implication, and 


N.H.—Bell v. Scammon, 15 N.H. 


was intended to be limited to a life 
estate. In re Crofoot’s Will, supra. 


[e] “he test in cases of this kind 
is whether the testator expressly lim- 
its the devise of the first taker to a 
life estate by specific language. No 
such specific language is used in this 


case. The plaintiff took a fee simple 
absolute, and the phrase, ‘with the 
power to devise after her death to 


our children and grandchildren,’ does 
not limit the prior fee-simple estate 
devised to her. Such words were 
mere surplusage, because the right 
te devise is incident to her fee simple. 
Indeed the words, ‘she has the same 
right of distribution of our savings 
as I have,’ intimate a clear intention 
to devise the fee simple to her. In 
effect he said that, the property hav- 
ing been acquired by the toil of both 
of them, he intended that his wife 
after his death should have the same 
power of disposing and controlling 
such property as fully as he had him- 
self.” Griffin v. Commander, 79 S.E. 
499, 500, 163 N.C. 230. 


Harned v. Wise, 214 S.W. 813, 


99. 
185 Ky. 60. - 


1. See statutory provisions: and 


supra § 1502. 

2. U.S.—Roberts v. Lewis, 14 S.Ct. 
945, 153 U.S. 367, 38 L.Ed. 747 [overr 
Giles v. Little, 104 U.S. 291, 26 L.Ed. 
745]; Elyton Land Co. v. McElrath, 
53 F. 763, 3 C.C.A. 649. 


Ala.—Smith v. Phillips, 30 So. 872, 
131 Ala. 629. 

Ga.—Lane v. Malcolm, 81 S.E. 125, 
141 Ga. 424; Cook v. Walker, 15 Ga. 
457. 

Tll.—Read v. Adams, 117 N.E. 459, 
280 Ill. 142. 


Ind.—Chase v. Salisbury, 73 Ind. 
6. 


Mass.—Foster v. Smith, 31 N.E. 291, 
156 Mass. 379. 


N.Y.—West v. West, 213 N.Y.S. 480, 
215 App.Div. 285; Hart v. Castle, 9 
N.Y.S. 622, 56 Hun 643. ‘ 

Pa.—Bennett v. Sutphen, 109 A. 
669, 266 Pa. 168; Spreng’s Estate, 24 
Pa.Dist. 372. 

Tex.i—May v. 
Town Site Co., 
502. 


[a] 


San Antonio, etc, 
18 S.W. 959, 83 Tex. 


Illustrations.—Under the stat- 


deemed to pass a fee unless a contrary 
intent appears, a devise for life (1) 
coupled with a power of sale 
(Spreng’s Hstate, 24 Pa.Dist. 372), 
(2) or with a power of disposal by 
will (Lane v. Malcolm, 81 S.E. 125, 
141 Ga. 424), creates a fee simple. 


3. Thompson v. Young, 112 So. 241, 
215 Ala. 603. = 


[a] Power of disposition by will 
construed as “absolute” under statute 
and facts. Thompson y. Young, 112 
So. 241, 215 Ala. 603. 


4 In re Zweifel’s Will, 216 N.W. 
840, 194 Wis. 428. . 


5. See statutory provisions and See 
infra § 1623. 


6. See supra § 1502. 


7 Bilger v. Nunan, 199 F. 549, 118 
C.C.A. 23 [aff 186 F. 665] (construing 
Oregon statutes). 


8, Totten v. Dawson, 139 S.E. 858, 
104 W.Va. 274. 


9. Cross references: 

Charge of legacies on real estate see 
intra §§ 2471-2556. 

Fee subject to charge see supra § 
1509. 

Life estate created notwithstanding 
charge see infra § 1617. 


10. In re Anderson’s Will, 141 P. 
723, 16 Ariz. 185; Bell County v. Alex- 
ander, 22°"Pex, +350). 73, Am. Dy 268. 


11. See supra § 1502. 


12. In re Anderson’s Will, 141 P. 
723, 16 Ariz. 185. 


[a] Illustration.—Under an instru- 
ment executed by a husband and wife, 
giving their several interests in com- 
munity property to the other, with 
remainder over after the survivor's 
death to the heirs of both testators, 
with trusts for the payment of certain 
legacies, the surviving husband took 
a fee simple both under the will and 
Civ. Code (1901) par 723, favoring a 
fee simple, subject to the legacies and 
debts if he took under the will, and 
to the debts alone if he took under 
the statute. In re Anderson’s Will, 
141 BP. 723,16 -Ariz. 185: 


13. Kan.—MecNutt v. McComb, 58 
P. 965, 61 Kan. 25. 


Me.—Baldwin y. Bean, 59 Me. 481. 


381, 41 Am.D. 706. 


N.Y.—Heard v. Horton, 1 Den. 165, 
43 Am.D. 659. 


Pa.—Sprankle v. Com., 2 Walk. 420. 


Eng.—Dolton vy. Hewen, 6 Madd. 9, 
56 Reprint 992. 


Ont.—Doe vy. Thomas, 3 U.C.G.B.O. 
S. 516: 


i4. Ala.—Carter vy. Balfour’s Adm’r, 
19 Ala. 314. 


Del.—Doe v. Roe, 6 Del. 398. 


D.C.—Robinson v. Hillman, 36 App. 
DOR bi! 6: 


T1l.—Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Parsons v. Millar, 59 N. 
E. 606, 189 Ill. 107. 


Ind.—Korf v. Gerichs, 44 N.E. 24, 
Lee Ind. 134; Clark v. Barton, 51 Ind. 


Kan.—Donohue v. Donohue, 37 P. 
998, 54 Kan. 136. 


Ky.—Hughes v. Bent, 81 S.W. 931, 
118 Ky. 609, 26 Ky.L. 453. 


Md.—Snyder v. Nesbitt, 26 A. 1006, 
77 Ma. 576;-Alther v. Barroll, 22 Md. 
500; Glenn’s Lessee v. Spry, 5 Md. 110. 


Mass.—Moffatt v. Cook, 23 N.E. 236, 
150 Mass. 529; Elwell v. Pierson, 
SumaRy. 42; Dudley v. Dudley, Quincy 


Mich.—Forbes y. Darling, 5 3 
385, 94 Mich. 621. Br DME 


N.J.—Myers v. Moorestown Trust 
Co., 145 A. 540, 104 N.J.Eaq. 308: Jones’ 
Ex’rs v. Jones, 13 N.J.Eq. 236. 

N.Y.—Dumond v. Stringham 
Barb. 104; Olmsted v. Barer 1 Seve 
102 [aff 1 N.Y. 483]; Jackson yv. 
Housel, 17 Johns. 281; Jackson v. 
Staats, 11 Johns. 337, 6 Am.D. 376: 
Jackson v. Merrill, 6 Johns. 185, 5 Am. 
D. 213. ; 

N.C.—Evans y. James, 3 N.C. 152. 


Pa.—Backenstoe v. Hunsicker, 
641, 244 Pa. 295; Fidelity Trustee 
v. Bobloski, 76 A. 720, 228 Pa. 52, 28 
L.R.A.N.S. 1093; Richards v. Bentz 
61 A. 613, 212 Pa. 93, 11 Prob.Rep.Ann. 
73; Potts v. Kline, 34 A. 191, 174 Pa. 
513; Smith vy. Coyle, 83 Pa. 242. 


S.C.—Howze v. Barber, 7 S.B. 817, 
29 S.C, 466; Hall v. Goodwyn, 11 S.c. 
Time Dunlap vy. Crawford, 7 S.C.Eq. 


454 [69 C.J.] 


the amount of the charge or its insignificance com- 
pared with the devise or its income does not preclude 

But the existence of a 
may look for indemnity 
may prevent creation of a fee,'® and there are deci- 
sions holding that a fee will be implied if the charge 
is personal,!? but not if merely charged on the prop- 


the implication of a fee.*® 
fund to which the devisee 


erty alone.1® 


Where there is a general charge 


tate, a devise of a particular part will not raise a 


fee by impleation.?® 


Eng.—Wilkinson v. Wilkinson, 20 
L.T.Rep.N.S. 416; Abrams v. Winshup, 
3 Russ. 350, 3 Eng.Ch. 350, 38 Reprint 
607. 


N.S.—Chisholm vy. Macdonnell, 1 N. 


Sor. 
Ont.—Vanluven v. Allison, 2 Ont.L. 
198; Smith v. Holmes, 14 U.C.Q.B. 


572; Dixon v. Dixon, 14 U.C.Q.B. 275. 


“A devise of land on the condition 
that the devisee pay other children of 
the testatrix certain sums of money 
vests the title in such land in the dev- 
isee.” Haight v. Royce, 113 N.E. 71, 
274 Ill. 162. 


[a] “It is a well settled rule that 
an indefinite devise coupled with a 
charge on the devisee passes a fee.” 
Fidelity Trust Co. v. Bobloski, 76 A. 
720, 228 Pa. 52, 28 L.R.A.N.S. 1093. 


[b] Axnnuity.—A provision that_a 
devisee shall pay an annuity for the 
life of another is sufficient at common 
law to enlarge a life estate to a fee 


simple. Jones’ Ex’rs v. Jones, 13 
N.J.Eq. 236; In re Grove’s Hstate, 58 


Pa. 429; Quillman y. Custer, 57 Pa. 
125; 


[c] Optional payment of legacies. 
—A devise of land to the testator’s 
daughters, followed by _a provision 
that the land shall be sold to pay lega- 
cies unless the daughters themselves 
shall pay the legacies, passes the fee- 
simple title of the land to the daugh- 
ters, subject to the charge of the pay- 
ment of the legacies. Robinson y. 
Hillman, 36 App.D.C. 576. , 


15. King v. Ackerman, 2 Black (U. 
Si) 408) 17) Lebd. 2925 King v. Cole, 
6 RI. 584. 


16. Burlingham v. Belding, 21 
Wend. (N.Y.) 463; Mooberry v. Marye, 
2 Munf. (16 Va.) 453. See also Mc- 
Caffrey v. Manogue, 25 S.Ct. 319, 196 
UVS. 5638, 568, 49 L.Ed. 600 (where the 
court seems to deprecate the state- 
ment, in King v. Ackerman, 2 Black 
(U.S.) 408, 17 L.Ed. 292, that ‘“‘the rule 
of law which gives a fee, where the 
devisee is charged with a sum of mon- 
ey, is a technical dominant rule,” and 
says the question should be decided 
by testator’s apparent intention). 


17. U.S—Ferguson v. Zepp, 8 F. 
Cas.No, 4,742, 4 Wash. 645; King v, 
Ackerman, 14 F.Cas.No. 7,786 [aff 2 


Black 408, 17 L.Ed. 292]. 


Del.—Doe v. Roe, 7 Del. 234. 


Ill.—McFarland v. McFarland, 52 
N:-E. 281, 177 Ill. 208, 4 Prob.Rep.Ann. 
279. 


Ky.—Lindsay’s Heirs yv. McCor- 
mack, 2 A.K.Marsh. 229, 12 Am.D. 387. 


ees Lean v. Turner, 15 Me. 
436. 


Mass.—Bacon v. Woodward, 12 
Gray 376; Parker v. Parker, 5 Mete. 
134; Bowers v. Porter, 4 Pick. 198; 
Cook vy. Holmes, 11 Mass. 528; Lith- 
gow v. Kavenagh, 9 Mass. 161. 
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[§§ 1514-1516 


Where there is an express limitation of a lesser 
estate, a direction that the devisee shall pay pe- 
cuniary legacies does not make his interest a fee 


[§ 1515] (4) Devise in Lieu of Dower or for Sep- 
arate Use of Married Woman.*' 
of dower,?2 or for the separate use of a married 


Devises in lieu 


woman,2* are presumed to be in fee. 


on the whole es- 
ceeds.?# 


[§ 1516] (5) Devise of Use, Income, or Pro- 
A devise of the rents, income, and profits 


of land,?> or a devise with the right to use and en- 


N.Y.—-Barheydt v. Barheydt, 20 
Wend. 576; Spraker v. Van Alstyne, 
18 Wend. 200 [rev 13 Wend. 578]; 
Jackson v. Martin, 18 Johns. 31; Jack- 
son v. Bull, 10 Johns. 148, 6 Am.D. 
321; McLachlan v. McLachlan, 9 
Paige 534. 


18. U.S.—Ferguson v. Zepp, 
Cas.No. 4,742, 4 Wash. 645. 


Ala.—McRee’s Adm’rs v. Means, 34 
Ala. 349. 


Del.—Doe y. Roe, 7 Del. 234. 


Ill.—Hanes v. Central Illinois Utili- 
ULES CO nL OLIN Hie 156, e262 eblin sso. 


gen aiebeuan v. Turner, 15 Me. 
436. 


pues ae lest v. Belding, 24 Pick. 


Site 


N.Y.—Olmstead v. Olmstead, 4 N.Y. 
56; WVanderwerker v. Vanderwerker, 
7 Barb. 221; Olmsted vy. Harvey, 1 
Barb; 102 hati cd Nv. 48335 'Sackson 
v.. Bull, 10 Johns. 148, 6 Am.D. 321. 
Compare In re Seif’s Will, 209 N.Y.S. 
341, 212 App.Div. 558 (holding that 
devise of realty to B and H in trust 
for five years or more until bequests 
are paid, both to share equally, dur- 
ing which time H, 4s executor, should 
have full power and control thereof 
and pay out of net profits two legacies 
of one thousand dollars each in equal 
quarterly yearly payments, trust to 
continue until bequests were paid, 
vested fee in B and H as tenants in 
common on the testatrix’ death under 
Real Prop. L. § 66, subject to general 
power in trust under Real Prop. L. §§ 
134, 137, burdened by legacies, pay- 
ment of which could be deferred if 
income were insufficient). 


19. Van Dyke v. Emmons, 34 N.Y. 
186; Mesick v. New, 7 N.Y. 163; Van 
Alstyne v. Spraker, 13 Wend. (N.Y.) 
578 [rev 18 Wend. 200]; Jackson v. 
Martin, 18 Johns. (N.Y.) 31; Jackson 
v. Bull, 10 Johns. (N.Y.) 148, 6 Am.D. 


321; Jackson v. Harris, 8 Johns. (N. 
Y.) 141; Piatt v. Sinton, 37 Ohio. St. 
353; Mooberry v. Marye, 2 Munf. (16 
Va.) 453. 

20. Ind.—Dunning v. Vandusen, 47 
Ind. 423, 17 Am.R. 709. 


Mass.—Fearing v. Swift, 97 Mass. 
fae Lithgow y. Kavenagh, 9 Mass. 
161. 


N.Y.—Nellis v. Nellis, 3 N.B. 59, 
99) INDY) 505: 
Pa.—Gernet v. Lynn, 81 Pa. 94; 


Dewitt v. Eldred, 4 Watts & S. 414. 


W.Va.—Couch yv. Hastham, 3 S.E. 
23, 29 W.Va. 784. 


[a] Estate tail.—Lithgow v. Kave- 
nagh, 9 Mass. 161. 


[b] Life estate.—Dunning vy. Van- 
dusen, 47 Ind. 423, 17 Am.R. 709; Nel- 
lis v. Nellis, 3 N.B. 59, 99 N.Y. 505; 
Gernet v. Lynn, 31 Pa. 94, 


21. Creation of life estates by 
I gifts for separate use of married 


women or in lieu of dower see infra §§ 
1618, 1619. 


22. Hawaii—Keanu v. Kaohi, 
Hawaii 142. 


Ky.--Corn v. Roach, 9 S.W.(2d) 
1074,' 225° Key: | 725. 


Md.—Orrick v. Boehm, 49 Md. 72. 
Compare Shipley v. Mercantile Trust, 
ete., Co., 62 A. 814, 102 Md. 649 (hold- 
ing fee to wife not implied from de- 
vise subject to her “dower and 
thirds’’). 

Neb.—Lausman v. Drahos, 10 N.W. 
573, 12 Neb. 102. 

N.Y.—Schult v. Moll, 30 N.E. 377, 
13.2 N; We a 22% 

Ohio.—Isherwood v. Isherwood, 16 
Ohio Cir.Ct. 279, 8 Ohio Cir.Dec. 409. 


{a] Mlustration.—Where the tes- 
tator directed division of lands by de- 
ducting one third thereof, which he 


14 


|devised to his wife in lieu of dower, 


and by apportioning the remaining 
two thirds equally among his children, 
the wife acquired a fee-simple title 
to one third. Corn v. Roach, 9 S.W. 
(2d) 1074, 225 Ky. 725. 


23. Conn.—Landon vy. 
Conn. 422. 


D.C.—Sims vy. Georgetown College, 
LADD. D.Cin7i2. 


Ind.—Lennen vy. Craig, 95 Ind. 167. 


Ky.—Irvine y. Putnam, 89 S.W. 520, 
28 Ky.L. 465. 


Me.—Deering v. Tucker, 55 Me. 284. 


Mo.—Stevenson vy. Stearns, 29 S.W. 
(2d) 116, 325 Mo. 646. 


N.H.—Cressey v. Wallace, 29 A. 842, 
66 N.H. 566. 


N.J.—Gulick’s Ex’rs v..Gulick, 25 
N.J.Eq. 324 [aff 27 N.J.Eq. 498]. 


N.C.—Levy v. Griffis, 65 N.C. 236. 


Pa.—Shields v. MeAuley, 54 A. 491, 
205 Pa, 45; Megargee v. Naglee, 64 
Pa, 216; Nice’s Appeal, 50 Pa. 143. 


: Sara Teea v. Loyd, 6 Coldw. 
63; Colville vy. Womack, AL 
S.W. 196.: y ee 


Va.—Smith v. Fox’s Adm’ EH. 
200, 82 Va. 763. aS 


[a] Iltustration—A devise to 
daughters to hold as separate prop- 
erty, free from debts and obligations 
of husband, gave an absolute fee, 
subject to no limitation. Stevenson 


Rpeteeres, 29 S.W.(2d) 118, 325 Mo. 


_ 24 Gift or use of income as pass- 
ing interest in all land see pr § 


Moore, 45 


1516. 
25. Morrison v. Schorr, 64 N.E. 545 
197 Ill. 554, 8 Prob.Rep.Ann. 92: Bech. 


tel v. Fetter, 111 A. 50, 267 Pa. 173. 


[a] Fee not necessarily devised.— 
A devise of the rents, ee and 
profits of land is not always equiva- 
lent to a devise of the fee, It may 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1516-1518] 


joy,?* does not necessarily vest a fee simple estate in 
the devisee, a gift of less than the entire income does 
not pass a fee,?? a restricted gift of the profits of 
land will not create a fee in the beneficiary,?® and it 
has been said that, to warrant implication of a fee 
from a devise of income, there must be a gift of the 
gross rent.?® But an unqualified devise of the use,®° 
use and proceeds,*? or income, rents, or profits,?? or 
proceeds** of realty ordinarily passes the fee, al- 
though it will not do so where a contrary intention 
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appears.3* 


[§ 1517] f. Construction To Avoid Intestacy.*° 
In eases of doubt, a will is construed as creating a fee 
where this is necessary to avoid an intestacy.*® 


[§ 1518] g. Effect of Limitations or Restrictions 
—(1) In General. Although a fee may be created 
notwithstanding restrictions,?*? a fee simple may be 
cut down to a lesser estate by a valid restriction or 
limitation.?8 A limitation or restriction which is 


, 


merely pass such an estate as by they;- 


express words of the will or by opera- 
tion of law is given to the devisee. 
Morrison v. Schorr, 64 N:B. 545, 197 
Ill. 554, 8 Prob.Rep.Ann. 92. 


26. Paxton v. Paxton, 119 N.W. 284, 
141 ‘Iowa 96. i 


[a] For example, a will giving the 
testator’s widow his property, to be 
used by her as she may choose during 
her life, and at her death any prop- 
erty remaining to be divided equally 
among the children, does not pass a 
fee-simple title to the land to the 
widow, although it allows a sale so as 
to cut off the children’s interest. Pax- 
408 v. Paxton, 119 N.W. 284, 141 Iowa 


27. Frantz v. Race, 54 A. 714, 205 
Pas 150. 

28. Morrison v. Schorr, 64 N.E. 545, 
197 Ill. 554. 


[a] 
certain event, and then one third of 


the net rents, an estate in fee is not 


created. Morrison v. Schorr, 64 N.E. 
545, 197 Ill. 554. 

29. Schuldt v. Reading Trust Co., 
113 A. 545, 270 Pa. 360. 

30. Moore v. Moore, 92 A. 948, 84 
N.J.Eq. 39; Mockler v. Long, 139 A. 
47, 5 N.J.Misc. 937; Saxton v. Mitchell, 
78 Pa. 479. 


[a] 
fee. 


[b] 
“yse” 


Saxton v. Mitchell, 78 Pa. 479. 


sufficient to pass a fee. Mockler vy. 
Long, 139 A. 47, 5 N.J-Misc. 937. 


31. Mockler v. Long, supra. 


[a] Illustration.—Devise of use 
and proceeds of real estate was in the 


nature of a devise.in general terms 


with the power of disposition annex- 
ed under which estate in fee simple 
passed. Mockler v. Long, 139 A. 47, 
5 N.J.Misc. 9387. 

. Ala.—Roberts v. Cleveland, 132 


So. 314, 222 Ala. 256; Scruggs v. Yan- 
cey, 66 So. 23, 188 Ala. 682. 


Miss.—Culley v. Rhodes, 87 So. 136, 
124 Miss. 640. 

Mo.—Simmons vy. Cabanne, 76 S.W. 
618, 177 Mo. 336. 


N.J.—Passman v. Guarantee Trust, 
ete., Co., 41 A. 958, 57 N.J.Eq. 2738; 
Traphagen v. Levy, 18 A. 222, 45 N.J. 
Eq. 448. 

N.Y.—Jennings v. Conboy, 73 N.Y. 
230; Reform Society v. Case, 3 Dem. 
Surr. 15. 

Pa.—Sanders v. Mamolen, 62 A. 981, 
213 Pa. 359; Schuldt v. Herbine, 3 Pa. 
Super. 65, 39 Wkly.N.C. 290; Klein’s 
Estate, 26 Pa.Dist. 145; Forsyth v. 
Smith, 25 Pa.Dist. 633; Bergdoll’s 
Bst., 27 Pa.Co. 354, 355. 

Ont.—Carradice v. Scott, 22 Grant 
Ch. 426; Re Thomas v. McTear, 14 
Ont.W.R. 386. 

Sask.—In re Churchill, 12 Sask.L. 

6. 


Where profits are given until 


Devise of use forever passes 


Where intention in employing 
is to indicate complete do- 
minion, as in the case at bar, “use” is 


“A gift of rents, issues and profits, 
without limitation with respect to 
time, is under well settled principles, 
a gift of the property itself; in other 
words, where the subject is real es- 
tate, a gift in fee simple.” Bergdoll’s 
Estate, supra. 


[a] As corollary to presumption 
against intestacy “it has long been 
settled that a devise of the rents and 
profits of property real or personal, 
without limit as to time and without 
gift over, carries a fee to the devisee, 
unless a contrary intention appears.” 
Roberts v. Cleveland, 132 So. 314, 316, 
222 Ala. 256. 


[b] “It is well settled (1) that a 
devise of the rent of land, without 
any qualification, is a devise of the 
land.” Jennings v. Conboy, 73 N.Y. 
230, 236. (2) “That a devise of the in- 
come or of the rents and profits of 
lands, without limitation as to time 
either in the devise or by other dis- 
position of the rents and profits, or of 
the land itself, is tantamount to a 
devise. of the land itself in fee.” 
Traphagen vy. Levy, 18 A. 222, 224, 45 
N.J.Eq. 448 [quot Scruggs v. Yancey, 
66 So. 28, 24, 188 Ala. 682]. 


{c] Net income.—A devise of the 
net income to be derived from an un- 
divided half of certain real estate to 
an orphanage, without limitation as 
to time, constituted a devise of the fee 
of one half of the property. Scruggs 
v. Yancey, 66 So. 23, 188 Ala. 682. 


[d] For “support and education.” 
—A will devising land to the testa- 
tor’s wife and children “for support 
and education,” and providing that 
the wife should have the right to 
lease or rent the property, the pro- 
ceeds to be used for the support of 
her and the children, etc., vested in 
the wife and children the fee-simple 
title as tenants in common, without 
any limitation on the power of sale. 
eae v. Rhodes, 87 So. 136, 124 Miss. 


[e] In England (1) at common law 
a devise of the rents and profits or of 
the income of real property carried 
only an estate for life, unless words 
of inheritance were added (Hodson v. 
Ball, 14 Sim. 558, 37 Eng.Ch. 558, 60 
Reprint 474; 1 Jarman Wills *798), 
(2) but under the English Wills Act 
Such devise passes a fee, or at least 
the whole estate of which the testator 
had power to dispose (Mannox vy. 
Greener, L.R. 14 Eq. 456; Plenty v. 
West, 6 C.B. 201, 60 E.C.L. 199, 201, 
136 Reprint 1227; Mannox v. Greener, 
L.R. 14 Eq. 456; Shachlock v. Jarvis, 
26 L.T.Rep.N.S. 682; Adshead v. Wil- 
letts, 29 Beav. 358, 54 Reprint 666). 


33. Moore v. Power, 8 U.C.C.P. 
(Ont.) 109; Casselman v. Hersey, 32 
U.C.Q.B. (Ont.) 333; In re Churchill, 
12 Sask.L. 396. See also Crawford vy. 
Lundy, 23 Grant Ch. (Ont.) 244; Bren- 
nan vy. Munro, 6 U.C.Q.B.0.S. (Ont.) 
92. 


[a] Gift of “proceeds” equivalent 


to gift of “income” and accordingly 


passes the fee. In re Churchill, 12 


Sask.L. 396. 


[b] Minerals in ground.—An un- 
limited gift of the proceeds of miner- 
als in land vests an absolute estate 
in the cerpus from which the proceeds 
arise. Hyde v. Rainey, 82 A. 781, 233 
Pa. 540, Ann.Cas.1913B 726. 


34. Bain v. Hardin, 4 S.W.(2d) 745, 
223 Ky. 792; Collier v. Grimesey, 36 
Ohio St. 17; Bechtel v. Fetter, 111 A. 
50,9267, Ba. e173; 


{a] For exzmple, a gift of the 
rents and profits, followed by a pro- 
vision for the sale of the real estate 
from which they are to accrue, shows 
%n intent on the part cf the testator 
not to pass the fee. Collier v. Grime- 
sey, 36 Ohio St. 17. 


85. Generally see supra § 1147. 


Absence of gift over see infra § 
1624. 


36. Conn.—Burr v. Tierney, 122 A. 
454, 99 Conn. 647. 


Ind.—Skinner vy. Spann, 95 N.E. 243, 
93 N.E. 1061, 175 Ind. 672; Mills v. 
Franklin, 28 N.E. 60, 128 Ind. 444. 


Kan.—In re Brown, 239 P. 747, 119 
Kan. 402. 


N.Y.—Jackson y. Merrill, 6 Johns. 
185, 5 Am.D. 213. 


Pa.—Reilly v. Kerestes, 70 Pa.Su- 
Del his 


{a] Tliustration.—Where a testa- 
tor devised a house and lot to his son, 
and further provided that ‘tthe house 
and lot he will get whenever he gets 
married,” without any limitation over, 
the son took an estate in fee simple 
in the house and lot to avoid an in- 
testacy; and the marriage was not a 
condition precedent to the vesting of 
the fee. Reilly v. Kerestes, 70 Pa. 
Super. 71. 


87. Ark.—Combs v. Combs, 291 S. 
W. 818, 821, 172 Ark. 1073 [quot Cyc]. 


Cal.—O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306. 


“ Ky.—Littell v. Wailace, 80 Ky. 1252, 
3 Ky.L. 770; Henry’s Heirs v. Gonter- 
man, 1 Mete. 465. 


Md.—Doan v. Ascension Parish, 64 
A. 314, 103 Md. 662, 15 Am.S.R. 379,.7 
L.R.A.N.S, 1119; Smith v. Clark, 10 
Md. 186. 


Mass.—Hesseltine v. Partridge, 127 
N.E. 429, 236 Mass. 77. : 


Wis.—In re Wagen’s Will, 200 N.W. 
765, 185 Wis. 110. 


Ont.—Philan v. Graham, 22 U.C.Q. 
B. 380. 


38. Ark.—Myar v. Snow, 4 S.W. 
381, 49 Ark. 125. 


Fla.—Roberts v. Mosely, 
835, 100 Fla. 267. 


Ill.— Metzen v. Schopp, 67 N.E. 36, 
202 Ill. 275, 8 Prob.Rep.Ann. 601: 
Griffiths v. Griffiths, 64 N.I. 1069, 198 
Ill. 682; Lombard v. Witbeck, 51 N.B. 
61, 173 Ill. 396; Blair v. Vanblarcum, 
71 Ill. 290. 


Ind.—Pate v. Bushong, 69 N.E. 291, 
161 Ind. 533, 100 Am.S.R. 287, 63 L.R. 
A. 593; McMahan vy. Newcomber, 82 
Ind. 565. 


129 So. 
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void will not have such effect,?® as where it is void 
for repugnancy,*® or because an attempted exemp- 
tion from creditors,*! or because in violation of stat- 
ute or public policy.42 The fee will not be cut down 
where the restriction or limitation is uncertain and 
insufficiently expressed,*? as where it is doubtful 
whether or not the testator intended to cut down the 
fee by a subsequent restriction or limitation.** Lim- 
itation following devise of a fee will not affect the 
character of estate granted where such limitation 


Towa.—Wheeler v. Long, 105 N.W. 
161, 128 Iowa 643, 11 Prob.Rep.Ann. 


308; Iimas v. Neidt, 70 N.W. 203, 101 
Jowa 348; Rice v. Moyer, 66 N.W. 94, 
97 Iowa 96. 


Ky.—McNair’s Adm’r v. Hawkins, 4 
Bibb 390. 


Me.—Hopkins v. Keazer, 36 A. 615, 
89 Me. 347, 2 Prob.Rep.Ann. 503. 


Md.—Pratt’s Lessee v. Flamer, 5 
Harr.&J. 10. 

Mich.—Thorn v. Scofield, 107 N.W. 
100, 148 Mich. 473; Cousino v. Cou- 
sino, 48 N.W. 1084, 86 Mich. 323. 


Mo.—Thompson v. Craig, 64 Mo. 
312. 

N.H.—O’Brien v. O’Leary, 10 A. 697, 

64 N.H. 332; Eaton v. Straw, 18 N.H. 
320. 

N.J.—Den ex dem. Probasco v. 

 Creveling, 25 N.J.Law 449; Naundorf 

v. Schumann, 2 A. 609, 41 N.J.Eq. 14. 


N.Y.-—Kurtz v. Wiechmann, 77 N. 
Y.S. 964, 75 App.Div. 26; Becker v. 
Becker, 47 N.Y.S. 866, 22 App.Div. 234; 
Trustees of Auburn Theological Semi- 
“nary v. Cole, 18 Barb. 360. 


N.C.—In re Brooks’ Will, 
269,01 20 UNCC. 136. 

Ohio.—Howe v. Fuller, 19 Ohio 51. 

Pa.—Coulter v. Shelmadine, 53 A. 
638, 204 Pa. 120; Taylor v. Martin, 3 
Pa.Co. 146; Plummer v. New York, 
etc., Coal Co., 5 Lack.Leg.N. 58. 


R.I.—In re Willis’ Will, 55 A. 889, 
25 R.I. 332; Carpenter v. Brown, 6 
Ral. 333. 

Tex.—Norton v. Smith, (Civ.App.) 
227 S.W. 542. 


Vt.—Dwight v. Eastman, 20 A. 594, 
Vt. 398. 


Va.—Hurt vy. Brooks, 16 S.E. 358, 
89 Va. 496. 


Eng.—In re Lupton, [1905] P. 321. 


39. D.C.—Horn v. Foley, 13 App. 
D.C. 184. 

Tll.— Post v. Rohrbach, 32 N.E. 687, 
142 Ill. 600. 

Ind.—Huxford v. Milligan, 50 Ind. 
542; Reeder v. Antrim, 112 N.E. 551, 
64 Ind.App. 83. 

Mass.—Johnson v. Whiton, 34 N.E. 
542, 159 Mass, 424. 

N.Y.—In re Buckley’s Will, 237 N. 
YiS. 293, 135 Misc. 156. 

Pa.—Hoxie v. Chamberlain, 
423, 228 Pa. 31. 
ea a a v. Davis, 2 Head 


34 S.E. 


62 


76 A. 


Ont.—Meyers v. Hamilton Provi- 
dent, etc., Co., 19 Ont. 358; Re Tray- 
nor, 15 Ont. 469; Re Babcock, 9 Grant 
Chi 42) Ler wv.) Hiliott, 32 U;C:@°.B: 
434, 


Sask.—In re Tucker, 3 Sask.L. 473. 


“A valid devise of a fee with an at- 
tempted invalid qualification . 
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amounts to a devise of the fee-sim- 
ple title.” Reeder v. Antrim, 112 N. 
a 551, 552, 110 N.E. 568, 64 Ind.App. 


[a] Absolute gift is not taken 
away by a gift over unless the gift 
over may itself take effect. Alston v. 
Davis, 2 Head (Tenn.) 266. 


{b] Provision for reversion.—(1) 
A provision for reversion on death of 
devisee before wife does not cut down 
devise of fee to son of the testatrix 
to an estate for life or subject to be- 
ing divested in case of his death be- 
fore his wife. In re Buckley’s Will, 
237% SNEYeS. 293, 13d. MLises VoG. (2) 
Where the testator gave by will to 
his daughter the same estate which 
she would have taken as his only 
child and heir, and directed that, 
should she “have no legal issue or 
heir of her own body at her death, the 
personal or real property she may die 
seised of by virtue of this bequest 
shall revert ‘to the estate,’”’ the dev- 
isee took a fee simple in the real es- 
tate. Hoxie v. Chamberlain, 76 A. 
423, 228 Pa. 31. 


40. See infra § 1520. 


41. Davis v. Davis, 78 N.Y.S. 899, 
39 Mise. 90 [mod in other respects 83 
N.Y.S. 794, 86 App.Div. 401]; Murray 
v. Lowrie, 57 A. 44, 208 Pa. 1; Kauf- 
man v. Burgert, 45 A. 725, 195 Pa. 
274, 78 Am.S.R. 813. 


[a] Devise in fee, with condition 
that it shall not be liable for the 
debts of the devisee, is repugnant to 
the estate devised as a condition not 
to alien. Keyser’s Appeal, 57 Pa. 236. 


42. Horn v. Foley, 13 App.D.C. 
184; In re Catlin, 160 N.Y.S. 1034, 97 
Mise. 223; In re Tucker, 3 Sask.L. 
473. 

[a] Limitation over to pious uses 
made by will executed. wit month 
of deat. being void (see supra §§ 
156-165), did not cut down a devise 
of a fee simple to a lesser estate. 
Horn v. Foley, 13 App.D.C. 184. 


43. Ind.—O’Boyle v. Thomas, 
N.E. 112, 116 Ind. 243. 


Ky.—Forquer v. Bovard, 157 S.W. 
724, 154 Ky. 377; Leonard v. Hummel, 
68 S.W. 19, 24 Ky.L. 13. 
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Mass.—Schmaunz v. Goss, 132 
Mass. 141. 
Minn.—In re Elberg’s Estate, 155 


N.W. 751, 182 Minn. 15. 


N.Y.—Matter of Peters’ Estate, 74 
N.Y.S. 1028, 69 App.Div. 465. 


Pa.—In re Bellas’ Hstate, 34 A. 
1008, 176 Pa. 122; Seitz v. Pier, 25 A. 
799, 154 Pa. 467; Gillmer v. Daix, 21 
A. 659, 141 Pa, 505. 


Tex.—Cochran vy. Cochran, 95 S.W. 
731, 43 Tex.Civ.App. 259. 5 


Va—Harly v. Arnold, 89 S.B. 900, 
119 Va. “500: 


_{a] Indefinite clause purporting to 
limit clear grant of fee to a life es- 
tate is inoperative and will not cut 


[§§ 1518-1519 


or proviso is simply a work of supererogation.*® 

[§ 1519] (2) Gift Over on Contingency.*® 
though an estate in fee simple is devised, it may be 
limited to a lesser estate by a valid provision that 
the estate shall go over to others on the happening 
of a certain contingency. 
death of the devisee refers to his death at the time 
of vesting, as in the lifetime of the testator, or on 
termination of a precedent life estate,** the devisee 
takes a fee if he survives to the time of vesting,*® 


Al- 


47 Where a gift over on 


down the fee. In re Elberg’s Estate, 
155 N.W. 751, 132 Minn. 15. 


[b] Meaningless “limitation.”’— 
Where a testator devised land in fee 
to his children, a subsequent provi- 
sion entailing the land during their 
lives is meaningless, and cannot limit 
or qualify the estate of the devisees. 
Forquer v. Bovard, 157 S.W. 724, 154 
ASS AEH TS ; 


{[c] Fee can be defeated only by 
subsequent provision which shows 
clearly that the testator intended not 
to give a fee, although he used lan- 
guage which, standing alone, would 
have been effective for that purpose. 
Hoge’s Estate, 27 Pa.Super. 428. 


44. Smith v. Smith, 76 S.E. 468, 
93 S.C. 213; Rae v. Baker, (Tex.Civ. 
App.) 38 S.W.(2d) 366. 


[a] Illustration.—Where the sec- 
ond paragraph of the testator’s will 
devised certain lands to his wife for 
life, with remainder to his daughter, 
and the third paragraph devised all 
the rest of his land to his daughter 
for life, with the provision that after 
her death all the property, real and 
personal, should be equally divided 
among the testator’s grandchildren, 
and where this daughter was the 
mother of a number of children, some 
of which were illegitimate, and others 
not, in view of Act Febr. 34, 1906 (25 
U.S.St. at L. p 156), providing that 
an intestate woman’s illegitimate 
children shall share equally with her 
legitimate children, the testator’s de- 
vise in the second paragraph was, un- 
der Civ. Code (1902) § 2483, provid- 
ing that the words of limitation are 
unnecessary to convey a fee by de- 
vise, every gift of land being con- 
sidered a gift in fee, unless such con- 
struction is inconsistent with the tes- 
tator’s intention, a devise in fee not- 
withstanding the expressions of the 
third paragraph which tended to cut 
down the estate, it being possible that 
this devise was to permit the daugh- 
ter to provide for those children who 
could not take as the testator’s grand- 
children. Smith v. Smith, 76 S.E. 468, 
93.°S.C. 213. 


hier Edwards vy. Barnard, 84 Pa. 


46. Fee arising on contingency 
generally see supra § 1507. 


Devise of property remaining after 
a fee see infra § 1521. 


Happening of contingency or its 
failure to occur as enlarging: 
Defeasible fee to fee simple see infra 

§ 1559. 


47. Williams v. Green, 92 N.E. 960, 
246 Ill. 548, 138 Am.S.R. 254 (where, 
however, fee simple was not cut down 
because limitation over was invalid); 
Re Simon, 19 Man. 450. 


48. See supra §§ 1324-1339, 1364. 


49. Ala.—Haigler v. Haigler, 80 So. 
864, 202 Ala. 480. : 


Conn.—Scanlin y. Peterson, 135 A. 
394, 105 Conn. 308; Hull v. Hull, 126 


For later cases, developments and changes in the law see Annotations, same title and section number, 


See es 


§§ 1519-1520] 


but where the gift over provision refers to death at 
any other time,®° an estate less than a fee simple is 


ereated.°1 


Death without issue. Under a construction of a 
gift over on death without issue, as referring to death 
at or prior to the time for vesting, or a substitution- 
al construction,®? a devisee surviving to such time 
takes a fee simple absolute,>* although where the 


A. 699, 101 Conn. 481; Eaton v. Eaton, 
91 A. 191, 88 Conn. 269. 


Ga.—Wilcher v. Walker, 87 S.E. 671, 
144 Ga. 526; Crumley v. Scales, 69 
S.E. 531, 135 Ga. 300. 


Hawaii.—vU. S. v. John Ii Est., 3 
Hawaii Fed. 575. 


Ill.—De Haan v. De Haan, 141 N.E. 
184, 309 Ill. 323; Risser v. Ayers, 137 
N.E. 851, 306 Ill. 293. 


Md.—Duering v. Brill, 
127 Md. 104, 


ee eee v. Merrill, 131 Mass. 


96 A. 269, 


Mo.—Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Snyder, 143 A. 725, 103 
N.J.Eq. 502; Steinhart v. Wolf, 122 A. 
886, 95 N.J.Baq. 132. 


N.Y.—Kelly v. Kelly, 61 N.Y. 47 
[aff 5 Lans. 443]; Ketchum v. Ketch- 
um, 91 N.Y.S. 801, 100 App.Div. 423; 
In re Catlin, 160 N.Y.S. 1034, 97 Misc. 
223; Odell v. Uhl, 116 N.Y.S. 185. 


N.C.—Westfeldt v. Reynolds, 133 
S.E. 168, 191 N.C. 802; Dupree v. 
Daughtridge, 124 S.E. 148, 188 N.C. 
193. 


Pa.—In re Lerch’s Estate, 159 A. 
868, 309 Pa. 23; Seeley v. Munger, 146 
A. 6892; 297 (Pa. 283; Van Kirk v. 
Jackson, 131 A. 280, 284 Pa. 497; Ben- 
edict v. Hawthorne, 113 A. 416, 270 
Pa. 529; Nicholson v. Brown, 86 A. 
192, 238 Pa. 356; Bell v. Ricketson, 
79 A. 548, 230 Pa. 246; In re Edwards, 
76 A. 28, 227 Pa. 299, 19 Ann.Cas. 921; 
Richards v. Bentz, 61 A. 613, 212 Pa. 
93; Sharpless’ Estate, 29 Pa.Co. 277. 


R.I.—Phillips v. Smith, 133 A. 661, 
47 RI. 403. 


Tex.—Johnston  v. 
App.) 183 S.W. 7. - 


Va.—Parker v. Stephenson, 104 S. 
EB. 39, 127 Va. 431. 


{a] MDlustrations.—(1) A devise of 
all the testatrix’ property to her two 
daughters in the first clause of her 
will was not cut down to life use by 
the second clause that, “at the de- 
cease of my daughters if childless it 
is my will that the same be equally 
divided between” named persons, the 
latter clause referring to the daugh- 
ters’ deaths before the death of the 
testatrix. Hull v. Hull, 126 A. 699, 
101 Conn. 481. (2) Under a will de- 
vising the real and the remaining per- 
sonal estate to a nephew, and, in the 
event of his marriage or death at any 
time, over in trust to a goddaughter 
and to her sister, the nephew first 
took an estate in fee simple absolute, 
not cut down by the subsequent lan- 
guage, the “death at any time” be- 
ing construed as meaning in the life- 
time of the testatrix. In re Catlin, 
160 N.Y.S. 1034, 97 Misc. 223. 


50. See supra §§ 1324-1339, 1364. 


51. Wilson v. Linder, 110 P. 274, 
18 Idaho 438, 138 Am.S.R. 213; Hiller 
v. Loring, 136 A. 350, 126 Me. 78; Reid 
v. Stankowitch, 162 A. 119, 10 N.J. 
Misc. 1006; In re Reynolds, t91 N.Y. 
S. 245, 198 App.Div. 394 [appeal dism 
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construetion is not of this character,®* an estate less 
than a fee simple is ereated.*® 


A limitation void for violation of a statute will 


[§ 1520] 


135 N.E. 937, 2383 N.Y. 606]. 


[a] Illustration.—Where a _ will 
provided that the testator’s son 
should have the home place, describ- 
ing it, but that if he should die with- 
out wife or children, the property 
should be equally divided among the 
testator’s other four children or their 
heirs, share and share alike, the son 
did not take a fee, but a limited es- 
tate only, subject to the vesting of a 
fee-simple title on his leaving sur- 
viving him, a wife or child, and the 
remaindermen had only an expectancy 
which might be vested in them as 
an absolute estate on the son dying 
without either wife or child. Wilson 
v. Linder, 110 P. 274, 18 Idaho 438, 138 
Am.S.R. 213. 


Cross references: 
Defeasible fee see infra § 1554. 
SR amen conditional see infra § 


Fee tail see infra § 1574. 
Life estate see infra § 1622. 
52. See supra §§ 1324-1339, 1364. 


53. Ala.—Darrow v. City of Flor- 
ence, 91 So. 606, 206 Ala. 675. , 


Ark.—Horrocks vy. Basham, 213 S. 
W. 372, 139 Ark. 116. 


Cal.—Smith v. Wood, 20 P.(2d) 48. 


Conn.—Keeley v. Zmindak, 136 A. 
560, 105 Conn. 742; Burnham v. Burn- 
ham, 126 A. 704, 101 Conn. 529; Law- 
lor v. Holohan, 38 ‘A. 903, 70 Conn. 87. 


Hawaii.—vU. S. v. John Ii Estate, 3 
Hawaii Fed. 575. 


Ill.—Teal v. Richardson, 66 N.E. 
435, 160 Ind. 119. 
Ind.—Clark v. Thieme, 103 N.E. 


1068, 181 Ind. 163; Boren v. Reeves, 
123 N.E. 359, 73 Ind.App. 604. 


Ky.—Rue v. Lisle, 255 S.W. 133, 200 
Ky. 520; Baker v. Thomas, 189 S.W. 
215, 172 Ky. 334; Hayman v. Morgan, 
146 S.W. 722, 148 Ky. 230; Newland 
v. Louisville & N. R. Co., 116 S.W. 
328; Kephart v. Hieat, 78 S.W. 425, 25 
Ky.L. 1602. 


Md.—Godwin v. Kemp, 98 A. 495, 
129 Md. 159. 


N.Y.—In re Martin’s Will, 233 N.Y. 
S. 602, 325 App.Div. 502; Smith v. 
Hull, 89 N.Y.S. 854, 97 App.Div. 228 
[aff 76 N.E. 1108, 184 N.Y. 534]; Leon- 
ard v. Kingsland, 67 How.Pr. 431, 12 
Daly 485. 


N.C.—Hunt v. Jones, 
173 N.C. 550. 


Ohio.—Jones y. Jones, 30 Ohio N.P. 
N.S. 81. 


Pa.—Seeley v. Munger, 146 A. 892, 
297 Pa. 283; In re Seewald’s Estate, 
127 A. 68, 281 Pa. 488; Caldwell v. 
Skilton, 13 Pa. 152; Sharpless’ Es- 
tate, 13 Pa.Dist. 30; Martin’s Estate, 
1 Pa.Dist. 167. See In re Little’s Es- 
tate, 91 Pa.Super. 245 (devise over on 
death without issue creates fee on 
construction as referring to demise 
of the testator, and intent to give fee 
further shown by power to dispose of 
property on living to be old without 
issue). ‘ 


R.I.—In re Johnson, 49 A. 695, 23 


92 S.E. 601, 


not eut down a fee simple.>° 
(3) Limitations or Restrictions Repug- 
nant to Fee Simple in General. 


striction void for repugnanecy to the estate grant- 
ed57 is ineffective and therefore cannot cut down a 


A limitation or re- 


R.I, 111. 


Wash.—In re Gulstine’s Estate, 6 
P.(2d) 628, 166 Wash. 325. 


Wis.—In re Caldwell’s Will, 238 N. 
W. 367, 205 Wis. 587. 


fa] Tllustrations—(1) Under a 
will devising all of the testator’s real- 
ty and residue of estate to his sons 
in one clause, with provision in sub- 
sequent clauses for division thereof 
between daughters, in case of sons’ 
death without leaving issue, absolute 
title passed to the sons, who survived 
the testator, at the latter’s death, and 
the daughters took no interest in the 
estate under such subsequent clauses. 
Burnham y. Burnham, 126 A. 704, 101 
Conn, 529. (2) A will bequeathing 
the testator’s real estate to two of his 
daughters so long as they live togeth- 
er, to be divided equally between them 
and their bodily heirs if they should 
separate, the property to go to the 
survivor if either should die without 
issue, passed a fee-simple title to the 
two daughters. Hunt v. Jones, 92 
Sh 6010273 (N-C2550: 


54. See infra §§ 1324-1339, 1364. 


55. In re Bearse, 153 N.Y.S. 514, 
167 App.Div. 415, 15 Mills Surr. 72. 
Compare U. S. v. John Ii Estate, 3 
Hawaii Fed. 575, 594 (where the court 
said: “It is obvious that a devise to 
one and ‘in case of his death’ to an- 
other, must confer an absolute title 
on the first devisee if he survives the 
testator, as death during the life of 
the testator must be meant, there be- 
ing nothing more certain and less 
contingent than death some time. 
But where the devise over is con- 
tingent upon the death of the first 
devisee without issue or with issue, 
a contingency is created and the al- 
ternative rule set forth above ap- 
plies’’). 

Gift over on death without issue as 
Rages defeasible fee see infra § 


56. Smith v. Muse, 98 So. 436, 134 
Miss. 827. 
[a] Violation of two donee stat- 


ute.—Under Code (1906) § 2765 (Hem- 
ingway Code, § 2269), a_residuary 
clause in a will providing that the re- 
mainder of the testator’s property be 
equally divided between his wife and 
children, and further providins that, 
should any of the children die leay- 
ing no heirs surviving or descendants 
thereof, his or their shares should re- 
vert to the survivors and his wife in 
equal shares, vested in the widow and 
children the estate in fee, share and 
share alike, the clause as to survivor- 
ship being repugnant to the devise in 
fee and void because in violation of 
the two donee statute prohibiting es- 
tates in fee tail, but permitting a de- 
vise to a succession of donees then 
living not exceeding two and to the 
heirs of the body of the remainder- 
man, and in default thereof to the 
right heirs of the donor in fee sim- 
ple. Smith v. Muse, 98 So. 486, 134 
Miss. 827. 
57. Invalidity of: 


Conditions and restrictions repugnant 
to estate granted see infra § 1757. 


Remainders limited after fee gee in- 
fra § 1658. 
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clear devise of a fee simple absolute into a lesser 
Thus a clear devise of a fee simple will 


estate.’ 
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not be eut down by a gift over on the death of the 


58. 
W. 818, 821, 172 Ark. 1073 [cit Cye]. 


Colo.—Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo, 3955. 


Conn.—Fanning v. Main, 58 A. 472, 
77 Conn. 94. 


Ill.—Ashby v. McKinlock, 111 N.E. 
101, 271 Til. 254. 


Ind.—Langman v. Marbe, 58 N.E. 
191, 156 Ind. 330, 6 Prob.Rep.Ann. 73; 
Hammond v. Croxton, (App.) 61 N.H. 
596: 


Iowa.—Canaday v. Baysinger, 152 
N.W. 562, 170 Iowa 414; Elberts v. 
Elberts, 141 N.W. 57, 159 Iowa 332; 
Rona v. Meier, 47 lowa 607, 29 Am.R. 
493. : 

Kan.—Holt v. Wilson, 108 P. 87, 82 
Kan. 268. 


' Ky.—Snyder v. Snider, 259 S.W. 700, 
202 Ky. 321; Gilligan v. Louisville & 
INGE 8 COs 40S Wisk Coos 2 Oo Cy og bles 
Harkness v. Lisle, 117 S.W. 264, 132 
Ky. 767; Com. v. Stoll’s Adm’r, 114 
S.W. 279, 116 S.W. 687, 132 Ky. 234; 
Leonard v. Hummel, 68 S.W. 19, 24 
Reyne 3: 


Me.—Webb v. Dow, 115 A. 279, 120 
Me. 519; Bradley v. Warren, 72 A. 173, 


104 Me. 423; Pickering v. Langdon, 
22 Me. 413; Ramsdell v. Ramsdell, 
21 Me. 288. 


Mass.—Myrick v. Stowe, 132 N.E. 
349, 240 Mass. 14; Davis v. Davis, 114 
N.E. 309, 225 Mass. 311; Hawley v. 
Northampton, 8 Mass. 3, 5 Am.D. 66. 


Neb.—Schminke v. Sinclair, 158 N. 
W. 458, 100 Neb. 101; In re Barrett’s 
Estate, 123 N.W. 299, 85 Neb. 337, 27 
L.R.A.N.S. 1047; Loosing vy. Loosing, 
aa N.W. 707, 85 Neb. 66, 25 L.R.A.N.S. 
920. 


N-H.—Eaton v. Straw, 18 N.H. 320. 


N.J.—Kutchinski v. Sheffer, 158 A. 
499, 109 N.J.Eq. 659; Kleaver v. Ja- 
cobs, 146 A. 55, 104 N.J.Eq. 406 [aff 
152 A. 919, 107 N.J.Eq. 139]; Galante 
ve Silverstein, 129 A. 865, 98 N.J.Eq. 
52. 


N.Y.—«Lovett v. Gillender, 35 N.Y. 
620; Oxley v. Lane, 35 N.Y. 340; Kel- 
ley v. Hogan, 76 N.Y.S. 5, 71 App.Div. 


343; Wieting v. Bellinger, 3 N.Y.S. 
801, 50 Hun 324; In re Dilloff’s EHs- 
tate, 230 N.Y.S. 165, 132 Mise. 269; 


Davis v. Davis, 78 N.Y.S. 899, 39 Misc. 
90 [mod in other respects 83 N.Y.S. 
794, 86 App.Div. 401]; Adams v. Berg- 
er, 27 Abb.N.Cas. 429. 


N.C.—Daniel v. Bass, 136 S.E. 733, 
193 N.C. 294; Carroll v. Herring, 104 
S.E. 892, 180 N.C. 369. . 


Ohio.—Trumbull v. Stentz, 164 N.E. 
57, 30 Ohio App. 34; Stophlet v. 
Stophlet, 153 N.E. 867, 22 Ohio App. 
327; Findlay Brewing Co. v. Dick, 1 
Ohio N.P.N.S. 592. 


Pa.—Bberle v. Wood, 156 A. 95, 304 
Pa. 403; Smith v. Bloomington Coal 
Co., 127 A. 627, 282 Pa. 248; Weister 
Va Loungs, | 109 JA 1557 1265 (Pa. 1393: 
hedeve Bellw23 5A, B49 ni47 Bay 11's 
Sprankle v. Com., 2 Walk. 420; St. 
Luke’s Church Appeal, 1 Walk. 283; 
In re Kreidler’s Estate, 74 Pa.Super. 
porceount of Rex’s Estate, 1 Brewst. 


R.I.—Rhode Island Hospital Trust 
Co. v. City of Woonsocket, 137 A. 411, 
ASS S4oay 


S.C.—Bomar vy. Corn, 147 S.E. 659, 
150 S-C..111; Johnson v. Johnson, 26 
S.E. 722, 48 S.C. 408; Robinson v. 
Ostendorff, 16 S.E. 371, 38 S.C. 66. 


“ Tenn—Meacham v. Graham, 39 S. 


For later cases, developments and changes in the law see Annotations, same title and section numb 


Ark.—Combs y. Combs, 291 S.| W. 12, 98 Tenn. 190; Booker v. Booker, 


5 Humphr. 505. 


Va.—Fleenor v. Sproles, 139 S.E. 
286, 148 Va. 503; Avant v. Cook, 86 
Sih 903 aLUss Via. i: 


Wis.—In re Brooks’ Will, 166 N.W. 
775, 167 Wis. 75. 


Eng.—Holmes v. Godson, 8 De G.M. 
&G. 152, 57 Eng.Ch. 119, 44 Reprint 
347; Bourn v. Gibbs, 1 Russ.&M. 614, 
5 Eng.Ch. 614, 39 Reprint 236, Taml. 
414, 12 Eng.Ch. 414, 48 Reprint 165. 


Ont.—Re Casner, 6 Ont. 282; Far- 
rell v. Farrell, 26 U.C.Q.B. 652. 


[a] Dlustration.—Where the tes- 
tator devised a fee-Simple estate of 
inheritance at common law, any at- 
tempt on his part to cut it down toa 
life estate in the devisee, with re- 
mainder over to her issue surviving 
her, and if none then to others, could 
not limit the estate devised. Ashby 
NagicKmleck, TTI SON AE, CeO deey zn talk 


{[b] Limitation “during their nat- 
ural lives” will not reduce a fee sim- 
ple to a lesser estate where inconsist- 
ent with both preceding and subse- 
quent language indicating an intent 
to devise a fee in remainder to son 
and his children as joint tenants. 
Cro v. Corn, 147 S.E. 659, 150 S.C. 
alates 


[ce] Under joint will of husband 
and wife devising to survivor, the 
widow took absolute title, not cut 
down, on death of the survivor, by 
subsequent provision for children. In 
re Dilloff's Hstate, 230 N.Y:S. ‘165, 
132 Mise. 269. 


[d] Attempts to provide support 
for others were held not to cut down 
the fee in Killmer v. Wuchner, 37 N. 
W. 778, 74 Iowa 359; Wallace v. 
Hawes, 8 A. 885, 79 Me. 177. 


[e] Void and repugnant condition 
as to occupancy.—A will devising land 
to devisees, their heirs and assigns, 
provided the devisees or heirs occupy 
the premises for ten consecutive 
years, devised a fee simple not con- 
ditioned on occupancy. Eberle v. 
Wood, 156 A. 95, 304 Pa. 408. 


[f{] In Louisiana, where the testa- 
tor devises all his land to his wife 
and then leaves her the usufruct, 
these devises are contradictory and 
irreconcilable and cannot stand. Suc- 
cession of Williams, 61 So. 852, 132 
La. 865. 


59. U.S.—McClellan v. Mackenzie, 
V26° BY O61 @. Cran (619) 


Ark.—Combs v. Combs, 291 S.W. 
818, 821, 172 Ark. 1073 [quot Cyc]. 


Ga.—Pope v. Tift, 69 Ga. 741. 


Ind.—Snodgrass v. Brandenburg, 71 
N.E. 137, 72 N.E. 1030, 164 Ind. 59; 
Ross v. Ross, 35 N.E. 9, 185 Ind. 367. 


Iowa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 38; Steiff v. Sei- 
bert, 105 N.W. 328, 128 Iowa 746, 6 
L.R.A.N.S. 1186 and note, 11 Prob.Rep. 


Ann. 313; Meyer v. Weiler, 95 N.W. 
254, 121 Iowa 51; Benkert v. Jacoby, 
36 Iowa 273. 


Ky.—Clay v. Chenault, 55 S.W. 729, 
108 Ky. 77, 21 Ky.L. 1485; Cox v. An- 
eee Adm’r, 70 S.W. 839, 24 Ky.L. 


Me.—Mitchell v. Morse, 1 A. 141, 77 
Me. 4238, 52 Am.R. 781. ' 


Mass.—Merrill v. Webster, 73 N.E. 
672, 187 Mass. 562; Gifford v. Choate, 
100 Mass, 343; Briggs v. Shaw, 9 Al- 
len -516. 
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first taker,5® at a certain age,®° or without issue, 
children, or heirs,*! or intestate,®? such gifts gener- 


N.J.—Den v. Gifford, 9 N.J.Law 46; 
Benz vy. Fabian, 35 A. 760, 54 N.J.Eq. 
615. bs 


N.Y.—Roseboom v. Roseboom, 81 
N.Y. 356 [aff 15 Hun 309]; Thomson 
v. Hill, 33 N.Y.S. 810, 87 Hun 111 [aff 
49 N.E. 1104, 155 N.Y. 677]; Banzer 
v. Banzer, 30 N.Y.S. 803, 10 Misc. 24 
[aff 32 N.Y.S. 266, 11 Mise. 310, aff 51 
ING 2 91, 156 NY 42915 Grout mve 
Townsend, 2 Hill 554 [aff 2 Den. 336]. 


Pa.—Green’s Estate, 21 A. 317, 140 
Pa. 253. 


S.C.—Moore v. Sanders, 15 S.C. 440, 
40 Am.R. 703; Pell v. Ball’s Ex’rs, 17 
S.C.Eq. 518. 


Va.—Rolley v. Rolley’s Ex’x, 63 S.E. 
988, 109 Va. 449, 21 L.R.A.N.S. 64; 
Hall v. Palmer, 12 S.E. 618, 87 Va. 
354, 24 Am.S.R. 653, 11 L.R.A. 610 and 
note. 


60. Combs v. Combs, 291 S.W. 818, 
821, 172 Ark. 1073 [quot Cyc]; Johnson 
v. Buck, 77 N.E. 163, 220 Ill. 226; Wha- 
ley v. Jenkins, 3 S.C.Eq. 80. 


eas Ala.—Lee v. Shivers, 70 Ala. 


Ark.—Combs vy. Combs, 291 S.W. 
818, 821, 172 Ark. 1073 [quot Cyc]. 


Hawaii.—Brown v. Brown, 11 Ha- 
waii 47. 

Ill.— Johnson v. Buck, 77 N.E. 163, 
220 Ill. 226. 


Ind.—Teal v. Richardson, 66 N.E. 
435, 160 .Ind. 119; Benninghoff v. 
Evangelical Assoc. Church, 61 N.E. 
952, 28 Ind.App. 374. 


Iowa.—Tarbell v. Smith, 101 N.W. 
118,,125 Iowa 388; Channell vy. Al- 
dinger, 96 N.W. 781, 121 Iowa 297. 


Ky.—Galloway v. Durham, 81 S.W. 
659, 118 Ky. 544, 26 Ky.L. 445, 111 
Am.S.R. 300; Cralle v. Jackson, 81 S. 
W. 669, 26 Ky.L, 417. 


Md.—Roser vy. Slade, 3 Md.Ch. 91. 


Neb.—Spencer v. Scovil, 96 N.W. 
1016, 70 Neb. 87; Spencer v. Scovil, 
98 N.W. 848, 70 Neb. 99. 


_N.J.—Bennett v. Association to Pro- 
vide and Maintain a Home for the 
Friendless, 81 A. 1098, 78 N.J.Eq. 302, 
79 N.J.Eq. 76; Feit v. Richard, 53 A. 
824, 64 N.J.Hq. 16. 


N.Y.—Matter of Peters’ Estate, 74 
N.Y.S. 1028, 69 App.Div. 465; Jackson 
v. Bull, 10 Johns. 19. 


N.C.—Batchelor vy. Macon, 69 N.C. 
545; State v. Moore, 69 N.C. 267. 


Pa.—In re Hichenlaub’s Mstate, 161 
A. 317, 307 Pa. 357; Hoxie v. Chamber- 
lain, 76 A. 423, 228 Pa. 31; Cooper v. 
Leaman, 61 A. 1106, 212 Pa. 564; In 
re Sharpless’ Estate, 58 A. 806, 209 
Pa. 409; Homet v. Bacon, 17 A. 584, 
126 Pa. 176; Karker’s Appeal, 60 Pa. 
141; Shutt v. Rambo, 57 Pa. 149; Mar- 
tin’s Estate, 11 Pa.Co. 245. 


W.Va.—Wilmoth v. Wilmoth, 12 S. 
BH. 731, 34 W.Va. 426. é 


[a] Whether failure of ¢ssue is 
definite or indefinite is immaterial, as 
the gift over after a clear fee is in 
either event void. Keating v. Mc- 
Adoo, 36 A. 218,180 Pa. 5. 


62. Ark.—Combs v. Combs, 291 S. 
W. 818, 821, 172 Ark. 1073 [quot Cyc]. 


Ky.—Ingram vy. Hardin, 153 S.W. 
979, 152 Ky. 666. , : 


Pg atge v. Dean, 110 Mass. 


Pa.—Karker’s Appeal, 60 Pa. 141; 
Account of Rex’s Hstate, 1 Brewst. 


er. 


\ 
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ally being regarded as void,®? although a similar re- 
sult is reached where the gift over is regarded as 
But it has been said 
that this is a rule of construction and not of prop- 
erty,°° and that this rule can be applied only when 
the intention of the testator is obseure;** that is, 
before this rule can be applied it must first be deter- 
mined that the will does, when fairly construed in the 
hight of all its provisions, grant an estate in fee,®? 
and, where a fair construction of the whole will fails 
to show a clear devise in fee simple, the limitation 
over may indicate that a lesser estate was intended,®$ 


valid but substitutional.*+ 
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elsewhere.7° 


although manifestation of the intent to grant the 


first taker an uncontrolled power of disposition im- 


plying a fee®® may appear in the gift over as well as 


431; In re Rex’s Estate, 6 Phila. 355. 


Va.—Crutchfield v. Greer, 74 S.E. 
166, 118 Va.'232. 


Neer aege v. Leishman, 8 Grant Ch. 


See Green v. Harvey, 1 Hare 428, 23 
Eng.Ch. 428, 66 Reprint 1100 (fee sim- 
ple created by a devise to son followed 
by gift over on death without heirs 
or will). 


63. See infra § 1658. 
64. See supra § 1519. 


65. Parepoint v. Parepoint’s Adm’r, 
15 S.W.(2d) 513, 228 Ky. 639; Reed 
v. Williams, 240 S.W. 391, 194 Ky. 662; 
oe v. Knost, 198 S.W. 917, 178 Ky. 


66. Ewering v. Ewering, 251 S.W. 
645, 199 Ky. 450; American Christian 
Mission Soc, v. Tate, 250 S.W. 483, 198 
Ky. 621. F 


rete Baxter v. Bowyer, 19 Ohio St. 


68. U.S.— Tallman v. Ladd, 5 F. 
(2d) 582; American Baptist 'Home 
Mission Society v. Bowinan, 297 F. 
438, 


Ark.—wNorris v. Johnson, 235 S.W. 
804, 151 Ark. 189. 


Cal.—In re Thompson’s Estate, 217 
P. 127, 62 Cal.App. 493. 


Towa.—Hiller v. Herrick, 179 N.W. 
113, 189 Iowa 668. 


Ky.—Blessing v. Johnston, 61 S.W. 
(2d) 635, 249 Ky. 777; Nelson v. Nel- 
son, 44 S.W.(2d) 555, 241 Ky. 564; 
Fowering v. Ewering, 251 S.W. 645, 199 
Ky. 450; American Christian Mission 
Soc. v. Tate, 250 S.W. 483, 198 Ky. 
621; Reed v. Williams, 240 S.W. 391, 
194 Ky. 662; Knost v. Knost, 198 S. 
W. 917, 178 Ky. 267; Fowler v. Mer- 
cer’s Px’r, 185 S.W. 1117, 170 Ky. 353; 
Fullenlove v. Vaughn, 152 S.W. 570, 
151 Ky. 513. 


Md.—New Cathedral Cemetery v. 
Browning, 138 A. 258, 153 Md. 408. 


Mich.—Cary v. Toles, 177 N.W. 279, 
210 Mich. 30. 


Neb.—Schminke v. Sinclair, 158 N. 
W. 458, 100 Neb. 101; In re Barrett’s 
Estate, 123 N.W. 299, 85 Neb. 337, 27 
L.R.A.N.S. 1047. 


N.Y.—In re Weiss’ Will, 209 N.Y.S. 
129, 124 Mise. 413. 


@r.—Love v. Walker, 115 P. 296, 
59 Or. 95. 

Pa.—Wright’s Estate, 23 Pa.Dist. 
684. 


S.c.—Simpson y. Antley, 135 S.E. 


469, 137 S.C. 3880. 


“While a limitation repugnant to a 
devise of the fee is void, a subsequent 
clause disposing of the property on 
the death of the devisee may be con- 
sidered an indication of the testator’s 


intent, by means of the previous 
clause, to devise a life estate only, 
where such previous clause does not 
clearly and unequivocally devise the 
fee.” Schminke vy. Sinclair, 158 N.W. 
458, 100 Neb. 101. 


“Subsequent provisions in a will 
will not prevail to cut down an estate 
in fee simple previously given. They 
are, however, operative to define the 
estate devised, and may show that 
what without them would be an ab- 
solute fee was intended to be an in- 
ferior estate.’’ In re Barrett’s Estate, 
123 N.W. 299, 300, 85 Neb. 337, 27 L. 
R.A.N.S. 1047. 


69. See supra § 1513. 


70. Kleaver v. Jacobs, 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 
N.J.Eq. 139]. 


71. Hull v. Hull, 126 A. 699, 101 
Conn. 481. 
fa] Dlustration. — A clause of a 


will open to implications, such as a 
clause devising estate at death of 
prior devisees, “if childless,’ without 
provision for contingency of their 
death, leaving children, is not an ex- 
press and positive devise, free from 
doubt and ambiguity, which will cut 
down a devise in fee to a lesser es- 
tate. Hull v. Hull, 126 A. 699, 101 
Conn. 481. 


72. Palmer v. French, 32 S.W.(2d) 
591, 593, 326 Mo. 710. 


“Tt is not to be assumed that a ra- 
tional person will deliberately and in- 
tentionally devise property absolute- 
ly and without qualification or limita- 
tion as did the testator in this will 
and then contradict himself by the 
imposition thereafter of a limitation, 
and such a conclusion is not, we think, 
permissible unless the alleged limit- 
ing language is susceptible of no 
other meaning.’’ Palmer v. French, 
supra. 


pie U.S.—Clow v. Hosier, 258 F. 


Ala.—Gadsden Loan & Trust Co. v. 
Tennessee Coal, Iron & R. Co., 118 So. 
402, 218 Ala. 219. 


Ind.—Morgan v. Catherwood, 167 N. 
BE. 618. 


Iowa.—Mapes v. Rose, 174 N.W. 
235, 187 Iowa 289; Elberts v. Elberts, 
141 N.W. 57, 159 Iowa 332. 


Ky.—Johnson v. Mansfield, 195 S.W. 
453, 176 Ky. 386; Murphy v. Murphy, 
161 S.W. 533, 156 Ky. 542. 


N.Y.—Brown v. Perry, 
402, 51 App.Div. 11. 


N.C.—North Carolina v. City of 
High Point, 166 S.B. 511, 203 N.c, 
558. 


Ohio.—Persinger v. Britton, 29 Ohio 
Cir.Ct.N.S. 316. 


62a Nives. 
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A fee simple will not be cut down by 
a mere implication of a repugnant limitation over,’ 
nor, it has been said, unless the clause alleged to cut 
it down is susceptible of no other meaning,‘? nor 
where there is not in fact any limitation or restric- 
tion repugnant to a fee simple,** as where the clause 
of limitation clearly refers to something other than 
the character of estate,“4 or refers to the character of 
the interest in the personalty and not to the character 
of estate in the realty,’° or where the alleged clause 
of limitation, when properly construed, affirms, rath- 
er than contradicts, the intent to grant a fee.“® 


[§ 1521] (4) Devise Over of Property Remaining 


Pa.—In re Lerch’s Estate, 159 A. 


868, 309 Pa. 23. 


W.Va.—Smith v. Ledsome, 121 S.E. 
484, 95 W.Va. 429. 


[a] Devise to corporation.—A will 
devising realty to commissioners of 
a municipality and successors for 
public and religious uses to be under 
the direction of the commissioners 
and successors conveyed a fee where 
there was nothing following the de- 
seription at variance with, or repug- 
nant to, the fee previously devised. 
University of North Carolina v. City 
of High Point, 166 S.E. 511, 203 N.C. 


{b] Division postponed.—A provi- 
sion of a will directing that the land 
theretofore devised in fee to the tes- 
tator’s children be held intact and 
not disposed of or divided until the 
youngest son becomes of age, or, in 
case of his death before that time, 
until Oct. 7, 1919, was not repugnant 
to the devise of the fee, and the chil- 
dren took the fee subject to such re- 
striction. Elberts v. Elberts, 141 N. 
W. 57, 159 Iowa 332. 


[ce] Estate for years.—Provisions 
of a will giving each of the testator’s 
children an undivided part of his real 
estate, and then giving to his widow 
the income of the shares of the 
minors until they are of age, and the 
use of the home farm until the young- 
est child is of age, are not inconsist- 
ent, but the children are given the fee, 
subject to an estate for years in their 
mother. Mapes v. Rose, 174 N.W. 235, 
187 Iowa 289. 


74. Gadsden Loan & Trust Co. v. 
Tennessee Coal, Iron & R. Co., 118 
So. 402, 218 Ala. 219; Murphy v. 
Murphy, 161 S.W. 538, 156 Ky. 542. 


fa] Limitation referringe to ex- 
ecutrixship.—Where the testator be- 
queathed all his property to his 
widow, the quality of the estate was 
not affected by a subsequent provi- 
sion that she should be his executrix 
while she remained a widow. Murphy 
v. Murphy, 161 S.W. 533, 156 Ky. 542. 


{b] Restriction respecting: guard- 
ianship.—Phrase “until he becomes 
of age,” as used in a clause of a will 
providing for management by a 
guardian of property devised to a 
grandson, was construed as referring 
“to the period of the guardian’s man- 
agement and possession, not to the 
estate limited to the grandson,” and 
therefore did not cut down grant of 
a fee implied from a general devise. 
Gadsden Loan & Trust Co. v. Tennes- 
see Coal, Iron & R. Co., 118 So: 402, 
403, 218 Ala. 219. 


75. See infra § 1527. 


76. Clow v. Hosier, 258 F. 278; 
reer ane: v. Dudding, (Mo.) 183 S.W. 
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after Fee.77 


biguity in guch first devise.*® 


A devise in fee simple and an attempt 
to devise over should be construed together to de- 
termine whether a fee simple or a less estate has been 
created in the first devisee,‘® provided there is am- 
Where, under such a 
construction, there is not a elear devise of a fee sim- 
ple, and the language used is consistent with the cre- 
ation of a lesser estate, a gift over by way of re- 
mainder may indicate that the testator intended to 


WILLS 


ereate in the first taker an estate less than a fee sim- 


77. Gift over on contingency see 
Supra § 1519. 


78. Grant v. Hover, 174 N.W. 317, 
103 Neb. 730. 


79. Fernandez v. Martin, 225 S.W. 
27, 28, 189 Ky. 438. 


“The fact that testator went tc the 
trouble to make a devise over in the 
second clause may or may not be of 
importance in construing the first 
clause, depending upon whether or 
not his intention as expressed therein 
is clear. If not there made clear, re- 
sort may be had to other portions of 
his will to elucidate what he meant by 
what, he said in that clause; but if 
by the first clause he clearly intended 
to give his widow the fee, then the 
fact he attempted a gift over is im- 
portant, since it manifests only tes- 
tator’s ignorance of the law.” Fer- 
nandez v. Martin, supra. 


80. Ala.—Schowalter Vv. Scho- 
walter, 116 So. 116, 217 Ala. 418. 


Til.—_-Gruenewald v. Neu, 74 N.}E. 
101, 215 Ill. 132. 


Ky.—Woodward vy. Anderson, 140 S. 
W. 57, 145 Ky. 134. 


Mo.—Freeman y. Maxwell, 170 S.W. 
1150; 262, Mo: 13. 


Neb.—Krause y. Krause, 201 N.W. 
670, 113 Neb. 22; Grant v. Hover, 
174 N.W. 317, 103 Neb. 730. ~ 


N.J.—Eckermann vy. BEckermann, 
161 A. 806, 111 N.J.Eq. 112. : 


Ohio.—Stophlet v. Stophlet, 153 N. 
EB. 867, 22 Ohio App. 327. 


Pa.—Stanton v. Guest, 132 A. 529, 
285 Pa. 460. 


“Where the estate of the first taker 
is not expressly declared to be abso- 
jute or in fee, but such is the legal 
import of the terms used, the pre- 
sumption that they are used in their 
technical and legal sense may be 
overcome by further provisions de- 
claring an estate in remainder in the 
same property.” Schowalter v. Scho- 
walter, 116 So. 116, 217 Ala. 418, 420. 


81. See infra § 1568. 

82. See infra §§ 1621, 1623. 

83. Eckermann y. Eckermann, 161 
A. 806, 111 N.J.Eq. 112. A 

84. See infra § 1658. 

85. ‘Ark.—Combs v. Combs, 291 S. 
W. 818, 821, 172 Ark. 1073 [cit Cyc]. 

Conn.—State v. Smith, 52 Conn. 557. 


Ind.—Cameron vy. Parish, 57 N.E. 
547, 155 Ind. 329, 5 Prob.Rep.Ann. 424. 


Iowa.—Todd v. Stewart, 202 N.W. 
.844, 199 Iowa 821; Bradford v. Mar- 
tin, 201 N.W. 574, 199 Iowa 250; Tar- 
bell v. Smith, 101 N.W. 118, 125 Iowa 


388; Channell v. Aldinger, 96 N.W. 
781, 121 Iowa 297; Law v. Douglass, 
78 N.W. 212, 107 lowa 606; Halladay 


v. Stickler, 43 N.W. 228, 78 Iowa 388. 


Ky.—Beemon v. Utz, 289 S.W. 221, 
217 Ky. 158; Linder y. Lilewellyn’s 


Adm ry 227 “SUW. 463, 190 Key 3835 
Plaggenborg v. Molendyk’s Adm’r, 219 
S.W. 438, 187 Ky. 509; Nelson v. Nel- 
son’s Ex’r, 131 S.W. 187, 140 Ky. 410. 


Me.—Methodist Church of Mon- 
mouth yv. Fairbanks, 126 A. 823, 124 
Me. 187; Lord v. Pearson, 83 A. 1102, 
108 Me. 565. 


Md.—Dorsey v. Dorsey, 9 Md. 31. 


Mass.—Foster v. Smith, 31 N.B. 291, 
156 Mass. 379; Joslin v. Rhoades, 23 
N.E. 42, 150 Mass. 301; Kelley v. 
Meins, 135 Mass. 231. 


N.J.—Adams v. Sanders, 162 A. 120, 
e171. Nod.Bg. 255. 


N.Y.—Campbell v. Beaumont, 91 N. 
Y. 464 [rev 27 Hun 52]; In re Mead’s 
Will, 190 N.Y.S. 123, 115 Misc. 481. 


N.C.—Lineberger v. Phillips, 153 S. 
By 135,198 Nee 661. 


Ohio.—Stophlet v. Stophlet, 153 N. 
E. 867, 22 Ohio App. 327; Hull v. Chis- 
holm, 28 Ohio C.A. 142, 144 [cit Cyc]; 
Steuer v. Steuer, 28 Ohio Cir.Ct. 145; 
Brooks v. Iler, 20 Ohio N.P.N.S. 180, 
183 [cit Cyc]. 


Pa.—Schilling v. Kocher, 4 Lanc.L. 
Rev. 58. 


Va.—Skinner v. Skinner’s Adm’r, 
163 S.E. 90, 158 Va. 326; Rolley v. 
Rolley’s Ex’x, 63 S.H. 988, 109 Va. 449, 
21 L.R.A.N.S. 64. 


Eng.—In re Ashton, [1920] 2 Ch. 
481; Bull v. Kingston, 1 Meriv. 314, 
35 Reprint 690. 


Man.—Re Robinson, [1931] 1 Dom. 
ER289. 


Ont.—Re Richer, 16 Ont.W.N. 345. 


fa] Tlustration. — Under a will 
providing that, after payment of all 
debts, “I give, devise and bequeath 
all the remaining estate both real and 
personal to my wife . . and 
after my wife’s, Bernadina Molendyk, 
death, I desire any remaining estate, 
both personal and real, to be given to” 
two named children, the wife acquired 
a fee-simple title, the limitation over 
of what remained undisposed of being 
void and ineffectual to cut down the 
fee. Plaggenborg v. Molendyk’s 
Adm’r, 219 S.W. 4388, 187 Ky. 509. 


86. Ala.—Whorton vy. Moragne, 62 
Ala. 201. ; 


Ark.—Combs v. Combs, 291 S.W. 
818, 821, 172 Ark. 1073 [quot Cyc]. 


Conn.—State v. Smith, 52 Conn. ‘557, 


Ill.—Dalrymple v. Leach, 61 N.E. 
443, 192 Dll.) 51. 


Ind.—Fullenwider v. Watson, 14 N. 
BE. 571, 113 Ind. 18; Logan y. Sills, 62 
N.E. 459, 28 Ind.App. 170; Hammond 
v. Croxton, (App.) 61 N.E. 596. 


Iowa.-—Meyer v. Weiler, 95 «N.W. 
254, 121 lowa 51; Hambel v. Hambel, 
80 N.W. 528, 109 Iowa 459, 5 Prob.Rep. 
Ann. 138; Alden v. Johnson, 18 N.W. 
696, 68 Iowa 124. 


Kan.—McNutt v. McComb, 58 P. 
965, 61 Kan. 25 [cit Howard v. Carusi, 
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ple,®° such as a fee conditional*? or a life estate,*? 
as where an indefinite devise is followed by a gift 
over and such gift over is construed as showing an in- 
tent to pass less than a fee simple.** 
ever, there is a clear devise of a fee simple, an at- 
tempted gift over is void’* and the clear fee simple 
will not be eut down by such void and repugnant re- 
mainder or gift over,®® whether the gift over is ex- 
pressed to be of what remains,*® or may be left,®" or © 


Where, how- 


3S. 
1089] 


Ky.—Jackson v. Ku Klux Klan, 21 
SoweC2 a 47 1 230 Key ao Om om eA eas 
64; Barth v. Barth, 38 S.W. 511, 18 
Ky.L. 840. : 


Me.—Taylor, v. Brown, 33 A. 664, 88 
hoe 56; Pickering v. Langdon, 22 Me. 


Mass.—Bassett v. Nickerson, 68 N. 
Hy 225, 184" Massh = 169-5 Joslin vas 
Rhoacges, 23 N.E. 42, 150 Mass. 301; 
Bacon v. Woodward, 12 Gray 376. 


Mich.—Moran v. Moran, 106 N.W. 
206, 143 Mich. 322, 114 Am.S.R. 648, 5 
L.R.A.N.S. 323 and note. 


Neb.—Little v. Giles, 41 N.W. 186, 
25 Neb. 313 [error-dism 10 S.Ct. 623, 
134 U.S. 645, 33 L.Hd. 1062]. 


N.J.—Rodenfels v. Schumann, 17 A. 
688, 45 N.J.Eq. 383; McClellan v. 
Larchar, 16 A. 269, 45 N.J.Eq. 17. 


N.Y.—Campbell v. Beaumont, 91 N. 
Y.. 464; Leggett v, Firth, 6 N.Y.S. 
158, 53 Hun 152 [aff 29 N.H. 950, 132 
N.Y. 7]; Matter of Haskell, 43 N.Y.S. 
1144, 19 Mise. 206, 2 Gibb.Surr. 97; 
Helmer v. Shoemaker, 22 Wend. 137. 


Ohio.—In re A Will, 5 Ohio S.&C.P. 
584, 7 Ohio N.P. 574; Brooks v. Iler, 
20 Ohio N.P.N.S. 180, 183 [cit Cyc]. 


Pa.—Witmer v. Delone, 74 A. 147, 


Co Daye OO Wis. i2oe (eles 


220° Pa.-450;, Evans vy. Smith, 31594 
346, 166 Pa. 625; Dillin v. Wright, 73 
Pal lTVure 


R.I.—Rhode Island Hospital Trust 
Co. v. City of Woonsocket, 137 A. 411, 
48 R.I. 345; Pierce v. Simmons, 19 A. 
242, 16 RAs 689s [ath 23: 2AP 638, -.% Rae 
545]. 


Tenn.—Bradley v. Carnes, 27 S.W. 
1007, 94 Tenn. 27, 45 Am.S.R. 696; 
Rozell v. Thomas, (Ch.A.) 39 S.W. 
350. 


Va.—Hawley v. Watkins, 63 S.E. 
560, 109 Va. 122; Brown’s Guardian 
v. Strother, 47 S.E. 236, 102 Va. 145. 


Ont.—Re Sexton, 19 Ont.W.N. 139. 


87. Ark.—Combs v. Combs, 291 S. 
W. 818, 821, 172 Ark. 1073 [quot Cye]. 


Conn.—Central M. E. Church v. 
Harris, 25 A. 456, 62 Conn. 93: 


Ind.——Hammond y. Croxton, (App. 
61 N.B. 596. ae 


Iowa.—Brewster v. Douglas, 80 N. 
W. 304; Law vy. Douglass, 78 N.W. 
212, 107 Iowa 606; Halladay vy. Stick- 
ler, 43 N.W. 228, 78 Iowa 388. 


Me.—Jones vy. Bacon, 68 Me. 84, 28 
Am.R. 1: 


Mass.—Ide v. Ide, 5 Mass. 500. 


Mich.—Dills vy. La Tour, 98 N.W. 
1004, 136 Mich. 2438. See Turnbull v. 
Leavitt, 123 N.W. 43, 158 Mich. 545 
(rule applied in deed case). 


N.J.—Tuerk vy. Schuel ‘ 
71 N.J.Law 331. Speligaby soe: 


N.Y.—Griswold v. Warner, 3 N.Y.S. 
688, 51 Hun 12; Jackson vy. Bull, 10 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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is unexpended,®® or the residue,®® or is on death of 
the first taker without having disposed of the prop- 
erty ;°° and the rule that a purported gift over does 
not cut down the fee has been applied where the first 
devise created a fee by implication from an unquali- 
fied power of dispesal,®! or where a fee was created 
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by statutory presumption from a general or indefinite 


devise,®” although if the power of disposal is quali- 
fied the gift over may be valid and the fee simple be 
reduced to a iesser estate®® even in a case where there 
would otherwise be a fee simple by statutory pre- 
sumption from a general or indefinite devise.°* It 


Johns. 19. 


N.C.—Roane v. Robinson, 127 S.E. 
626, 189 N.C. 628. 


Ohio.—Steuer v. Steuer, 28 Ohio Cir. 
Ct. 145. 


Pa.—Schilling v. Kocher, 4 Lanc.L. 
Rev. 58 


Vt.—Stowell v. Hastings, 8 A. 738, 
59 Vt. 494, 59 Am.R. 748. = 


Va.—Elean’s Adm’r v. Lancasterian 
School, 2 Patt.&H. 53. 


88. Sweet v. Arnold, 153 N.E. 746, 
322 Ill. 597; Drake v. Byram, 134 A 
7158, 100 N.J.Eq. 343. 


[a] “Any unexpended portion.”— 
A. devise to the testatrix’ niece of a 
dwelling house “and at her death any 
unexpended portion of the same to 
my nephew” gave an estate in fee. 
Drake v. Byram, 134 A. 758, 100 N.J. 
Eq. 343. 


{b] “UWnexpended remainder.”’—A 
devise of the residue of the estate to 
the widow, and “if at her decease 
there be any unexpended remainder,” 
a portion thereof should be disposed 
of by her and rest to go to others, 
gave the widow an indefeasible estate 
in fee simple, with a right to convey 
the entire ownership of the property. 
Sweet v. Arnold, i538 N.W. 746, 322 Ill. 
597. 


sg. Ark.—Combs v. Combs, 291 S. 
W. 818, 821, 172 Ark. 1072 [quot Cyc]. 


Kan.—Quinton y. Kendall, 253 P. 
600, 122 Kan. 814. 


Me.—Appeal of Clements, 
115, 122 Me. 164. 


Mo.—Wead v. Gray, 78 Mo. 59. 


Pa.—Evans v. Smith, 31 A. 346, 166 
Pa. 625; Good v. Fichthorn, 22 A. 
1032, 144 Pa. 287, 27 Am.S.R. 630. 


[a] TWustration—A will giving 
all the testatrix’s property to her hus- 
band, and providing that ‘should any 
property remain at the death of my 
said husband, it is my will that the 
rest, residue, and remainder go to” 
a named nephew, devised an unquali- 
fied fee to the husband. Appeal of 
Clements, 119 A. 115, 122 Me. 164. 


90. U.S.—Howard v. Carusi, 3 S.Ct. 
575, 109 U.S. 725, 27 L.Ed. 1089. 


Ark.—Combs v. Combs, 291 S.W. 
818, 821, 172 Ark. 1073 [quot Cyc]. 


Del.—Jamison y. Craven, 4 Del.Ch. 
311. 


Ill. Saeger v. Bode, 55 N.E. 129, 
181 Ill. 514; Wilson v. Turner, 45 N. 
BE. 820, 164 Ill. 398 [rev 55 Ill App. 
543]; Wolfer v. Hemmer, 33 N.E. 751, 
144 Ill. 554; Walfor v. Hemmer, 28 N. 
E. 80€. 


Ind.—Mulvane v. Rude, 45 N.E. 659, 
146 Ind. 476. 


Iowa.—Luckey v. McCray, 101 N.W. 
516, 125 Iowa 691, 10 Prob.Rep.Ann. 
430; Channell v. Aldinger, 96 N.W. 
781, 121 Iowa 297. 


Te OAC. 


Ky.—Nelson v. Nelson’s Ex’r, 131 
S.W. 187, 140 Ky. 410; Easton v. Mil- 
ler, 128 S.W. 1091; Sutton v. Johnson, 
127 S.W. 747; Garrard v. Kendall, 121 
S.W. 997; Clos’ Adm’r v. Clos, 118 S. 
W. 980; Com. v. Stoll’s Adm’r, 114 
S.W. 279, 116 S.W. 687, 182 Ky. 234; 
Irvine v. Putnam, 89 S.W. 520, 28 Ky. 
L. 465; Cralle v. Jackson, 81 S.W. 
669, 26 Ky.L. 417. 


Me.—Morrill v. Morrill, 100 A. 756, 
116 Me. 154. 


Mda.—Combs v. Combs, 8 A. 757, 67 
Md. 11, 1 Am:S.R. 359. 


Mass.—Bassett v. Nickerson, 68 N. 
Fy -2'5, 184° “Mass, 9169s knieht’-v. 
Knight, 38 N.E. 1131, 162 Mass. 460; 
Damrell v. Hartt, 137 Mass. 218. 


Mo.—Roth vy. Rauschenbusch, 73 S. 
W. 664, 173 Mo. 582, 61 L.R.A. 455. 


Neb.—Spencer vy. Scovil, 96 N.W. 
1016, 98 N.W. 843, 70 Neb. 87, 99. 


N.Y.—McLean v. Macdonald, 2 
Barb. 534, 2 Edm.Sel.Cas. 393; Mer- 
sereau v. Camp, 86 N.Y.S. 568, 42 
Misc. 253 [aff 86 N.Y.S. 1141, 92 App. 
Div. 616]; Jackson v.e Robins, 15 
Johns. 169 [aff 16 Johns. 537]; Jack- 
son v. De Lancey, 13 Johns. 537, 7 Am. 
D. 403 [aff 11 Johns. 365]; McDonald 
v. Walgrove, 1 Sandf.Ch. 274, 3 N.Y. 
Leg.Obs. 208. 


pero eee v. Barnard, 84 Pa. 


Tenn.—Sevier v. 
112. 


Va.—Wornom v. Hampton Normal 
& Agricultural Institute, 132 S.E. 344, 
144 Va. 533; Melson v. Doe ex dem. 
Cooper, 4 Leigh (31 Va.) 408; Rid- 
dick v. Cohoon, 4 Rand. (25 Va.) 547. 


pete e te re Jones, [1898] 1 Ch. 
8. 


Ont.—Re Mcintyre, 16 Ont.W.N. 
260; Doe v. Hamilton, 8 U.C.Q.B. 302. 


[a] WMustration.—A will devising 
real estate to the chiidren of a son 
and their heirs and assigns forever, 
and providing by a subsequent clause 
that if on their death they have not 
disposed of the estate and should die 
without issue it shall go to other per- 
sons, creates a fee simple, the limita- 
tion being void. Morrill v. Morrill, 
100 A. 756, 116 Me. 154. 


91. Alexander v. Hendricks, 258 S. 
W. 81, 201 Ky. 677; raig v. Radel- 
man, 251 S.W. 631, 199 Ky. 501; Wel- 
ler v. Dinwiddie, 248 S.W. 874, 198 
Ky. 360; Garrard v. Kendall, (Ky.) 
121 S:W. 997; Clos’ Adm’r v. Clos, 
(Ky.) 118 S.W. 980; In re McClel- 
land’s Estate, (Mo.) 257 S.W. 868; 
Thornbrough v. Craven, 225 S.W. 445, 
284 Mo. 552; Roane v. Robinson, 127 
S.E.. 626, 289. N.C. 628; Smith v. 
Smith’s Ex’r, 94 S.E. 777, 122 Va. 341. 


[a] MTlustrations.—(1) A clause in 
a will giving the property to the tes- 
tator’s wife, absolutely, without plac- 
ing any restrictions upon her, follow- 
ed by a statement that it was done 
so that she might dispose of it as she 


Brown, 2 Swan 


[69 C.J.] 461 


is omy where there is a simple devise without words 
of inheritance or any power of disposal, or any oth- 
er provision showing an intent to create an absolute 
estate in the first taker, that a gift over may over- 
come a presumption raised by statute that an abso- 
lute estate was intended in the first devisee.°°® 


Limitation by way of executory devise, where val- 
id,®°* may operate to cut down what would otherwise 
be a devise of a fee simple absolute,®? although where 
the limitation by way of executory devise is or be- 
comes void or ineffectual it will not reduce the fee.°® 


deemed fit and use the proceeds as 
she wished, manifests an intention to 
give her an absolute estate with un- 
limited power of disposition so that 
a subsequent attempted gift of the 
property undisposed of at her death 
was void and ineffectual to cut down 
the fee. Craig v. Radelman, 251 S. 
W. 631, 199 Ky. 501. (2) Under a will 
giving property to the testator’s wife 
generally, with power of disposal, and 
providing that property left by her 
undisposed of should vest in and pass 
to certain of the testator’s kindred, 
this clause, however, not to be con- 
strued as a limitation on the wife's 
fee and full power to dispose of the 
property at discretion by deed or will, 
the wife took a fee, and not a life es- 
tate. Alexander v. Hendricks, 258 S. 
W. 81, 201 Ky. 677%. 


[b] Devise in terms “for life.”— 
A devise to the testator’s wife in 
terms for life with the remainder to 
others nevertheless passes a fee sim- 
ple where to the devise there are add- 
ed the words “to be used and enjoyed 
by her as she shall think proper as 
fully as if the same were hers in fee 
simple.” Smith v. Smith’s Ex’r, 94 
S-E. 777, 780, 122 Va. 341. 


92. Johanson v. Johanson, 233 P. 
1039, 118 Kan. 103; Snyder v. Snider, 
259 S.W. 700, 202 Ky. 321; Weller v. 
Dinwiddie, 248 S.W. 874, 198 Ky. 360; 
Thornbrough v. Craven, 225 S.W. 445, 
284 Mo. 552; Lineberger v. Phillips, 
153 S.E. 118, 198 N.C. 661; Roane v. 
Robinson, 127 S.E. 626, 189 N.C. 628. 


93. Wintuska v. Peart, 36 S.W.(2d) 
50, 237 Ky. 666. Compare Bohn vy. 
Irvington, 135 N.E. 41, 303 Ill. 82 
(holding that, where a limitation on 
the power of disposal prevents a de- 
vise of the fee, a subsequent clause 
giving the fee to another is not void 
for repugnancy). 


94. Barry v. Austin, 105 A. 806, 118 
Me. 51. 
95. Methodist Church of Mon- 


mouth v. Fairbanks, 126 A, 823, 124 
Me. 187. 


96. See infra §§ 1662-1668. 
97. Smith v. Bedell, 182 N.E. 622, 
349 Ill. 523; Defrees v. Brydon, 114 


N.E. 336, 342, 275 Ill. 530; Sayre v. 
Kimble, 114 A. 744, 93 N.J.Eq. 30. 


98. Williams v. Green, 92 N.E, 960, 
246 Ill. 548, 138 Arh.S.R. 254; Mills 
Vap deel) 0925 Neby 310) o74.5 ean See 
Vaubel v. Lang, 140 N.E. 69, 81 Ind. 
App. 96; In re Stark & Trim, (Ont.) 
[1932] 2 Dom.L.R. 603. 


[a] Ilustration.—Where a power 
of disposition accompanies a general 
or indefinite devise and the right to 
exercise such power is deferred to a 
period beyond the testator’s death, 
during such time the fee may be de- 
terminable and followed by an execu- 
tory devise, although upon the hap- 
pening of the event that marks the 
termination of the restriction upon 
alienation and the beginning of the 
right to convey, the fee becomes ab- 
solute, and thereafter the limitation 
by way of executory devise is void 
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[§ 1522] (5) Devise Over on Marriage. Where a 
testamentary restraint against marriage is void,°°® a 
gift over on marriage, following a devise of a fee 
simple, will not reduce it to a lesser estate.1_ Where, 
however, the restraint on marriage is valid,? a de- 
vise to A, but, if he marries, over to another, may 
be construed as creating in A a defeasible fee* or a 
life estate,* although if the gift over is valid so far 
as the restraint on marriage is concerned, but is void 
for repugnancy to a clear devise of a fee simple,° or 
if the alleged gift over on marriage is ambiguously 
or insufficiently expressed,® it will not cut down a 
clear devise of a fee simple to a lesser estate. 


[§ 1523] (6) Limitations by Way of Trust.’ 
clear devise of a fee simple will not be cut down by 
a trust limitation void for repugnancy,® nor by an al- 
leged or purported trust limitation which is ambigu- 
ously or insufficiently expressed,® nor by a trust made 


and does not reduce the fee simple es- 
tate. Vaubel v. Lang, 140 N.E. 69, 81 
Ind.App. 96. 


99. See infra §§ 1770, 1771. 
1. Ark.—Combs yv. Combs, 291 S. 
Wiasls.o21, Li2 Ark, 1078. [eit Cye]- 


Cal.—In re Alexander’s Hstate, 85 
P. 308, 149 Cal. 146, 9 Ann.Cas. 1141 
and note. 


Ga.—Pope v. Tift, 69 Ga. 741. 
Ind.—Langman v. Marbe, 58 N.H. 


191, 156 Ind. 330, 6 Prob.Rep.Ann. 73; 
Beatty v. Irwin, 73 N.H. 926, 35 Ind. 
238. 


Ky.—Becker y. Roth, 115 S.W. 761, 
132 Ky. 429. 


N.Y.—In re Catlin, 160 N.Y.S. 1034, 
97 Misc. 223; Grout v. Townsend, 
Hill 554 [aff 2 Den. 336]. 


Pa.—Cooper v. Leaman, 61 A. 1106, 
212 Pa. 564. 


Va.—Rolley v. Rolley’s Ex’x, 63 S.H. 
988, 109 Va. 449, 21 L.R.A.N.S. 64. 


Sask.—In re Tucker, 3 Sask.L. 473. 


[a] Against public policy.—A gift 
over in the event of the marriage of 
the devisee does not cut down the fee 
where the restraint on marriage is 
void as against public policy. In re 
Catlin, 160 N.Y.S. 1034, 97 Misc. 223. 


2. See infra §§ 1770, 1771. 

3 See infra § 1557. 

4 See infra § 1615. 

5 Gilligan v. Louisville & N. R. 
Co., 240 S.W. 739, 195 Ky. 1. 


6. Smith v. Slade, 106 S.H. 106, 151 
Ga. 176; Slick v. Brooks, 97 N.E. 250, 
253 Ill. 58. 


7. Cross references: 
Estate or interest of: 
eiraen que trust see infra §§ 1869— 


Trustee see infra §§ 1865-1867. 


Fee subject to trust or other charge 
see supra § 1509. 


Personalty, absolute interest as af- 
fected by repugnant trust limita- 
tion see infra § 1548. 


8. First Nat. Bank v. Marre, 38'S. 
W.(2d) 14, 183 Ark. 699; Burr v. 
Tierney, 122 A. 454, 99 Conn. 647; 
In re King’s Estate, 257 P. 848, 144 
Wash, 281. 


9. Conn.—Burr v. Tierney, 122 A. 
454, 99 Conn. 647, 


Del.—James v. James, 139 A. 787, 
16 Del.Ch. 34. 
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be a fee simple 


creating a valid 
trust for B for 


fee simple in B 
wise satisfied.** 


[§ 1524] (7) 


S ed.1® 


[§ 1525] (8) 


Ili.—hittle  v. 
519, 276 Ill. 125. 


Md.—Mather v. Knight, 123 A. 109, 
143 Md. 612. 


Pa.—In re Conner’s Estate, 153 A. 
730, 802 Pa. 534; Hays v. Viehmeier, 
108 A. 526, 265 Pa. 268. 


R.I.—In re Howard, 159 A. 148, 52 
Tact ips ahd 


Can.—McIsaac vy. Beaton, 37 Can.S. 
CwLas: 


[a] Ineffectual spendthrift trust. 
—Under a will devising land in trust 
“for the use of my son, his heirs, so 
that same shall be free of all his 
debts, and to permit him to enjoy the 
profits,’ with power to trustee to con- 
vey at his request, and to invest pro- 
ceeds upon a Similar trust, and pro- 
viding that on the death of the son 
without issue his interest should vest 
in his surviving brothers, their heirs 
and assigns, the son took a fee-simple, 
and not a life, estate, the ineffectual 
attempt to make the property free 
from the debts of the devisee being 
insufficient to cut down the fee, and 
the declaration of intention to cut 
down the fee was not unequivocal and 
was therefore insufficient. Hays v. 
Viehmeier, 108 A. 526, 265 Pa. 268. 


10. O’Quinn v. Crane, 126 S.E. 174, 
189) 2N- Ch 97 


[a] Yllustration.—A will by which 
the testator directed the trustee to 
turn over to his wife any part or all 
of his estate for her own uSe and ben- 
efit without let or hindrance, direct- 
ing disposition of any part of his es- 
tate that remained in the hands of the 
trustee at the death of his wife, and 
showing that his wife was the pri- 
mary object of the testator’s bounty, 
devised a fee to the wife. O’Quinn 
v. Crane, 126 S.E. 174, 189 N.C. 97. 


11. Thurmond v. Thurmond, 228 
S.W. 29, 190 Ky. 582; Bishop v. Bish- 
op, 177 N.B. 302, (257 N-Y: 40; 80 ALE, 
R. 1198 [settlement of remittitur or- 
dered 179 N.E. 391, 258 N.Y. 216, 80 
A.L.R. 1198]; Schuldt v. Reading 
Trust Co., 113 A. 545, 547, 270 Pa. 360. 


“When it is plain, from the lan- 
guage of the gift, that a testator’s 
dominant purpose is to confer a fee 
simple absolute, he cannot by subse- 
quent words limit the natural attri- 
butesof that \estatel! “IVa 4 le but; 
where the language employed, taken 
as a whole, negatives the idea of 
such an intention, the right, under our 
decisions, to create trusts, for the 
purpose of controlling the possession 
and management of the property in- 
volyed, is most broad.” 


Bowman, 114 N.E. 


For later cases, developments and changes in the law see Annotations, 


Schuldt v.|]S.H. 851, 144 


[§§ 1522-1525 


terminable on demand of the devisee and cestui.t® 
But where construction of the whole will fails to 
show a clear devise of a fee simple, a limitation by 
way of trust may cut down what would otherwise 


to a lesser estate,tt or may fail to 


vest the fee simple absolute in the devisee’? because 


trust.12 A devise of realty to A in 
life and subject to certain charges 


under other provisions of the will, followed by a de- 
vise of the residue of the estate to B, ripens into a 


after the charges have been other- 


Postponement of Distribution.15 A 


fee may be given, although distribution is postpon- 


Restraint on Alienation. A clear 
devise of a fee simple will not be cut down by a void 
restraint on alienation.+* 


It has been held that a de- 


Réading Trust Co., supra. 


Fee cut down to life estate see in- 
fra § 1616, 


12. McNair v. Montague, 103 N.E. 
450, 260 Ill. 465; In re Guiltinan’s 
Will, 204 N.Y.S. 662, 122 Misc. 604; 
Burch v. McMillin, (Tex.Civ.App.) 15 
S.W.(2d) 86. 


13. See infra §§ 1821-1854. 
AS Brown v. Wells, 45 App.D.C. 
ane Fee in remainder see supra § 
16. Williams v. Williams, 14 P. 


394, 73 Cal. 99; Young v. McKinnie, 5 
Fla. 542; “Doubleday v. Newton, 27 
Barb. (N.Y.) 431. See Clason v. Cla- 
son, 18 Wend. (N.Y.) 369 [aff 6 Paige 
541] (where the will was construed as 
vesting an absolute fee at the expira- 
tion of the term of years specified). 


17. Ark.—Letzkus v. Nothwang, 
279 S.W. 1006, 170 Ark. 403. 


Conn.—Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261; Burr v. 
Tierney, 122 A. 454, 99 Conn. 647; 
coat v. Backus, 28 A. 46, 63 Conn. 

Hawaii.Lucas v. Lucas, 20 Ha- ~ 
waii 433. i 


Ill.—McNamara v. McNamara, 127 
N.E. 130, 293 Ill. 54; Davis v. Hutch- 
inson, 118 N.E. 721, 282 Ill. 523. 


Iowa.—Goldsmith vy. Petersen, 141 
N.W. 60, 159 Iowa 692. 


Minn.—In re O’Leary’s Estate, 164 
N.W. 392, 136 Minn. 126. 


Neb.—Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. 920. 


N.J.—Krueger v. Frederick, 102 A. 
697, 88 N.J.Eq. 258. 


coho v. Parsons, 149 N.Y.S. 


N.C.—Schwren vy. Falls, 87 S.B. 49; 
170 N.C. 251, L.R.A.1916B 1235. 


Ohio.—Minor v. Shippley, 152 N.Ey 
768, 21 Ohio App. 236; Heath v. Borst, 
138 Ohio App. 115; Heath v. Borst, 
32 Ohio C.A. 377. ; 


Pa.—Pattin v. Scott, 112 A. 911, 270 


Pa. 49; Shenk v. Shenk’s ‘ 
Pa.Dist. 1144. ante 
R.I.—Goffe v. Karanyi 1 
166 A. 547, ee 


Tex.—Frame vy. Whitaker, 36 S.W. 
(2d) 149, 120 Tex. 53; Seay v. Cock- 
rell, 115 S.W. 1160, 102 Tex. 280. 


Va.—Dunlop y. Dunlop’s Ex’rs, 132 
Va. 297. 


same title and section number, 


§ 1525] 


vise of a fee will not be cut down by an attempted 
restraint on alienation general in terms,!* nor by a 
restraint on alienation for a particular time,!® or by 
one allowing alienation only to particular persons and 
no others,?° or to all except certain persons,?! or by 
all except certain persons,?? or subject to the control 
of others.?* But the rule that an attempted restraint 


B.C.—In re Carr, 20 B.C. 82. 


See also Re Hagerman, 13 Ont.W.N. 
406 (restraint on alienation void as 
to a devise for a charitable use, and 
the devisee takes in fee subject to ob- 
taining a license in mortmain under 
a statute affecting such devises). 


[a] Devise of fee itself remains 
valid.—(1) Although restraints on 
alienation of lands, the fee of which 
the testator devised to his children, 
were invalid, the devises will not be 
deemed invalid, but the children will 
take the lands free from such re- 
straints. McNamara v. McNamara, 
127 N.E. 130, 293 Ill. 54. (2) The va- 
lidity of a devise as an interest in 
fee is not affected by a further provi- 
sion in the will that the beneficiaries 
shall have no power to alienate their 
interest, as it was the manifest inten- 
tion of the testator that they should 
ttake an absolute interest, and not one 
conditional upon the-validity of the 
restraint on alienation. Tarrant v. 
Backus, 28 A. 46, 63 Conn, 277. 


Validity of restraints on alienation 
see infra §§ 1758-1762. 


18. Ark.—Payne v. Hart, 9 S.W. 
(2d) 1059, 178 Ark. 100. 


Cal.—Drexler v. Washington De- 
velopment Co., 159 P. 166, 172 Cal. 
758; Norris v. Hensley, 27 Cal. 439. 


Conn.—Burr vy. Tierney, 122 A. 454, 
99 Conn. 647. 


Tll.—Davis v. Hutchinson, 118 N.E. 
721, 282 Ill. 523; Holliday v. Dixon, 
27 Ill. 38. 


Ky.—Disman v. Flippin’s Adm’x, 
116 S.W. 740; Woolley v. Preston, 82 
Ky. 415, 6 Ky.L. 381. 


Me.—Turner v. Hallowell Sav. Inst., 
76 Me. 527. 


Mich.—Mandlebaum v. McDonell, 29 
Mich. 78, 18 Am.R. 61. 


N.J.—Feit v. Richard, 53 A. 824, 64 
N.J.Bq. 16. 


N.Y.—Schermerhorn vy. 
Den. 448. ‘ 


Ohio.—Minor v. Shippley, 152 N.E. 
768, 21 Ohio App. 236. 


Pa.—Sparr v. Kidder, 108 A. 204, 265 
Pa. 61; Kaufman v. Burgert, 45 A. 
725, 195 Pa. 274, 78 Am.S.R. 813; Me- 
Intyre v. McIntyre, 16 A. 783, 123 Pa. 
323, 10 Am.S.R. 529; Geyer v. Went- 
zel, 68 Pa. 84; Doebler’s Appeal, 64 
Pa. 9: Pfeifle v. Bethlehem, 11 Pa. 
Dist.&Co. 555. 


S.c.—Turner v. Guest, 108 S.E. 177, 
117 S.C. 14. 


Tex.—Seay v. Cockrell, 
1160, 102 Tex. 280. 


[a] Dlustration—A will devising 
to an adopted daughter certain lands 
“to have and to hold as her own ab- 
solutely,” with further provision that 
should she sell or attempt to sell or 
mortgage same it should revert to the 
testator’s heirs, conveys a fee-simple 
estate, and the provision against al- 
ienation is void. Davis v. Hutchinson, 
118 N.E. 721, 282 Ill. 523. 


[b] Attempted perpetual and un- 
qualified restraint on alienation does 
not cut down a devise in fee simple. 
Sparr v. Kidder, 108 A. 204, 265 Pa. 
61. 


Negus, 1 


115 S.W. 


[ec] Public policy forbids giving 
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estate.?° 


any effect to words generally restrain- 
ing alienation after a devise of a fee 
simple, and accordingly, in the con- 
struction of a will devising the pro- 
ceeds of a farm to a society following 
the death of a life tenant, a further 
provision, “but said society are not 
to sell the farm,” is inoperative to 
cut down the fee. Minor v. Shippley, 
152 N.E. 768, 21 Ohio App. 236. 


{d] Total restraint.—Where a de- 
vise is made technically in fee, any 
subsequent clause limiting the estate 
given by way of condition subsequent 
in total restraint of alienation is re- 
pugnant, and of no effect. Burr v. 
Tierney, 122 A. 454, 99 Conn. 647. 


19. Ark.—Kelly v. Kelly, 3 S.W. 
(2d) 305, 176 Ark. 548; Letzkus v. 
SE We ne 279 S.W. 1006, 170 Ark. 


Ill.—MeclIntyre v. Dietrich, 128 N.E. 
321, 294 Ill. 126; Smith v. Kenny, 89 
Il. App. 293. 


Ind.—Fowler v. Duhme, 42 N.E. 623, 
143 Ind. 248. 


Ky.—Speckman v. Meyer, 220 S.W. 
529, 187 Ky. 687. 


Md.—Gischell 
698, 181 Md. 260. 


Neb.—Peters v. Northwestern Mut. 
Life Ins. Co., 227 N.W. 917, 119 Neb. 
161, 67 A.L.R. 1311; Spencer v. Scovil, 
96 N.W. 1016, 70 Neb. 87. 


N.J.—Krueger v. Frederick, 102 A. 
697, 88 N.J.Eq. 258; Feit v. Richard, 
53 A. 824, 64 N.J.Eq. 16. 


N.Y.—Empson v. Empson, 204 N.Y. 
S. 118, 123 Mise. 1; Adams v. Berger, 
18 N.Y.S. 33, 27 Abb.N.Cas. 429. 


Ohio.—Murdock v. Lord, 14 Ohio N. 
P.N.S. 156. 


Pa.—Pattin v. Scott, 112 A. 911,.270 
Pa. 49; In re Gunnell’s Estate, 112 
A. 450, 269 Pa. 343; Reynolds v. Cris- 
pin, 11 A. 236, 8 Pa.Cas. 252; Everts 
v. Kepler, 9 Pa.Dist.&Co. 439. 


R.I.—Goffe v. Karanyianopoulos, 166 
A. 547; Perry v. Brown, 121 A. 209, 
45 R.I. 210. 


Tex.—Frame v. Whitaker, 36 S.W. 
(2d) 149, 120 Tex. 53 [rev (Civ.App.) 
7 S.W.(2d) 140]; Sewell v. Baylor, 
(Civ.App.) 224 S.W. 530. 


Va.—Scott v. Patterson’s Adm’r, 51 
8.E. 848, 104 Va. 455. 


B.C.—In re Carr, 20 B.C. 82. 
Ont.—Re Northcote, 18 Ont. 107. 


[a] Although valid, a restraint on 
alienation for a particular time will 
not cut down a devise of a fee sim- 

le. Peters v. Northwestern Mut. Life 
ns. Co., 227 N.W. 917, 119 Neb. 161, 
67 A.L.R. 1311. 


{b] Where regarded as void.—(1) 
Where a testator devised land to his 
son in fee simple, and in a subsequent 
provision of the will imposed a con- 
dition that the son should not convey 
or mortgage the land prior to his ar- 
rival at a certain age, and provided 
that any conveyance or mortgage in 
breach of such condition should be 
null and void and that land so con- 
veyed or mortgaged should, on the 
son’s death, go to his issue, or if no 
issue to his brothers and sisters, the 
fee devised was not a base or deter- 
minable fee, but was a fee simple, the 


v. Ballman, 101 A. 
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upon the alienation of a fee simple is void and does 
not cut down the fee?‘ is inapplicable to a restraint 
upon the alienation of realty devised in trust,?> and 
where there is not a clear devise of a fee simple a 
restraint on alienation may operate to cut down what 
would otherwise be a fee simple absolute into a lesser 


attempted restraint on alienation be- 
ing void even though for a definite 
and reasonable time. McIntyre v. 
Dietrich, 128 N.E. 321, 294 Ill. 126. 
(2) A devise of property to one, not 
to be sold until his youngest child 
should become of age, without stating 
that any one else should have any 
interest in any event, passes an es- 
tate in fee simple, such restraint be- 
ing void. Krueger v. Frederick, 102 
A. 697, 88 N.J.Eq. 258. 


Conflicting views as to validity of 
partial restraints on alienation see in- 
fra §§ 1758-1762. 


20. Ky.—Farris v. Rogers, 7 S.W. 
548, 9 Ky.L. 912. 


N.Y.—Livingston v. New York, 
ete., R. Co., 184 N.Y.S. 665, 193° App. 
Div. 523; Hacker v. Hacker, 138 N.Y. 
S. 194, 153 App.Div. 270 [rev 133 N. 
Y.S. 266, 75 Mise. 380]; Schermerhorn 
v. Negus, 1 Den. 448. 


Ohio.—Anderson y. 
St. 506, 38 Am.R. 602. 


Pa.—Stigers v. Dinsmore, 44 A. 550, 
193 Pa. 482, 74 Am.S.R. 702; MeCul- 
lough’s Heirs v. Gilmore, 11 Pa. 370. 
See Shenk v. Shenk’s Ex’rs, 29 Pa. 
Dist. 1144 (restriction giving brothers 
and sisters first chance to buy). 


Tenn.—Fowles v. Wagoner, (Ch.A.) 
46 S.W. 586. 


{a] Provision that property “must 
remain the Hacker estates forever” 
and could be given or sold only to a 
member of such family did not cut 
down a devise of a fee to a lesser es- 
tate. Hacker v. Hacker, 138 N.YS. 
194, 153 App.Div. 270 [rev 133 N.Y.S. 
266, 75 Misc. 380]. 


Barnard’s Lessee v. Bailey, 2 
Del. 56; Morse v. Blood, 71 N.W. 682, 
68 Minn. 442; Williams v. Jones, 2 
Swan (Tenn.) 620. 


22. Disman ov. 
(Ky.) 116 S.W. 740. 


fa] All but devisee and husband. 
—Under a clause disposing of the bal- 
ance of the testator’s real estate to 
his daughter ‘‘and her heirs forever 
without the right to her or her hus- 
band ever to sell or transfer the same, 
yet should she leave heirs they may 
sell and dispose of it as other land,” 
the granting words gave an absolute 
estate, which was not cut down by 
the subsequent words, and the daugh- 
ter took a fee-simple estate whether 
the restraint on alienation was valid 
or void. Disman y. Flippin’s Adm’x, 
(Ky.) 116 S.W. 740. 

23. Hawaii.Luecas v. 
Hawaii 433. a 

Iil.—Muhlke v. Tiedemann, 52 N.E. 
843, 177 Ill. 606. 


N.J.—Feit v. Richard, 53 A. 824, 64 
N.J.Eq. 16. 
R.I.—Grant v. Carpenter, 8 R.I. 36. 


Tex.—Dulin v. Moore, (Civ.App.) 
69 S.W. 94 [rev on other grounds 70 
S.W. 742, 96 Tex. 135]. 


24 See infra §§ 1758-1762; and 
supra text and note 17. 


25. Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. 


Testamentary trusts generally see 
infra §§ 1821-1924. 


Provision for trust as cutting down 
fee see supra § 1616. 


26. Thurmond v. Thurmond, 228 S. 


Cary, 36 Ohio 


Flippin’s Adm’x, 


Lucas, 20 
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[§ 1526] (9) Restrictions as to Use of Property. 
A testator may grant an estate in fee simple to one 
subject to use by another,?? or subject to use and 
joint possession of two devisees,?* and an ambigu- 
ous or obscure clause: as to use following a clear 
devise of a fee will not operate to cut it down.?° 


[§ 1527] (10) To What Gift or Property Limita- 
Ag a general rule, limi- 
tations or restrictions which would cut down a de- 
vise of a fee, if applicable, apply only to such gifts*° 
or to such property*! as is expressly referred to, 
and in cases of doubt the fee is favored,*? although 
where the limitation or restriction clearly applies to 
two or more tracts of land the devise of both will be 
reduced to an estate less than a fee simple,** and 
where certain realty is all that could be included in a 


tion or Restriction Refers. 


W. 29, 190 Ky. 582; Loosing v. Loos- 
ing, 122 N.W. 707, 85 Neb. 66, 25 L. 
R.A.N.S. 920. 


[a] Rule stated.—Subsequent pro- 
visions in a will will not take from 
a fee qualities regarded as insepara- 
ble from it as the right to incumber 
or convey. They are, however, opera- 
tive to define the estate given, and 
may act to demonstrate that what 
without them would be a fee was in- 
tended to be a lesser estate. Loosing 
v. Loosing, 122 N.V7. 707, 85 Neb. 66, 
25 L.R.A.N.S. 920 (where, however, 
the fee was not cut down). 


Restraint on alienation as cutting 
down fee simple to: 
Fee defeasible see infra § 1551. 
Life estate see infra § 1620. 


27. McCartney v. Craig, 131 A. 377, 
284 Pa. 482. 


[a] Illustration—The will of a 
testator who knew how to use techni- 
cal language, devising realty to his 
daughter; and in a codicil reserving 
the coal underlying such land for the 
use of his wife and family, was heid 
to be an absolute grant, with a sim- 
ple reservation of the use of the coal 
to the family while living as a family 
on adjoining premises. McCartney v. 
Craig, 131 A. 377, 284 Pa. 482. 


As to estates in surface or minerals 
generally see supra § 1495. 


28. Fairchild vy. Harbinson, 82 So. 
73, 120 Miss. 236. 


29. James v. James, 139 A. 787, 16 
Del.Ch. 34. 


[a] Mllustration.—A devise to a 
son and daughter “and their heirs for- 
ever equally”’ gave the son 
an absolute interest, not affected by 
the direction that it “be kept in for 
his children.” James v. James, 139 A. 
787, 16 Del.Ch. 34. 


30. Ky.—Briscoe v. Briscoe, 32 S. 
Wier alae Key.1:- 597. 93 


Md.—Hoxton’s Lessee v. Gardiner, 
1 Harr.&M. 437. 


Miss.—Whitfield v. 
So. 118, 85 Miss. 749, 


N.J.—Gulick’s Ex’rs v. Gulick, 25 
N.J.Eq. 324 [aff 27 N.J.Eq. 498]. 


N.Y.—Duchardt yv. Cassidy, 74 N.Y. 
S. 1091, 70 App.Div. 102; Ludlam v. 
Ludlam, 95 N.Y.S. 862, 47 Misc. 232. 


[a]  MIllustration.—Where a testa- 
tor, after devises to H, D, L, and § 
that to E being expressly “in fee,” 
and those to D, L, and S, being ex- 
pressly “for life,” provided that, 
“should E., D., L., or S. die without 


Thompson, 388 
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limitation it will be covered by 
otherwise be a devise of a fee simple may be cut 
down by limitations or restrictions applicable to 
both realty and personalty,®° or to all the estate,*® 
although where the limitation or restriction clearly 
applies only to personal property it will not cut down 


[§§ 1526-1529 


it.34 What would 


a devise of a fee simple in land.** 


In General. 


issue, . . . the estate above giv- 
en to them respectively for life shall 
go to such persons as it would go by 
law if they had an estate in fee and 
should die intestate,’’ such provision 
was not intended to, and did not, lim- 
it the estate devised to Hin fee. Bris- 
coe v. Briscoe, 22 S.W. 212, 17 Ky.L. 
597. 


31. Iowa.—Pellizzarro v. Reppert, 
50 N.W. 19, 83 Iowa 497. 


Minn.—I!n re Meuwissen’s 
177 N.W. 668, 146 Minn. 9. 


Mo.—Badaracco v. Badaracco, 202 
S.W. 373. 


N.Y.—Oothout v. Rogers, 13 N.Y.S. 
120, 59 Hun 97. 


iS sae v. Painter, 89 N.C. 


Or.—Irvine v. Irvine, 1386 P. 18, 69 
Or. 187. 


Tex.—Norton v. Smith, 
227 S.W. 542. 


Va.—Gaskins vy. Hunton, 23 S.B. 885, 
92 Va. 528. 


[a] Tllustration.—A devise to the 
wife of “one-half of my farm situat- 
ed in section 14 containing 152 acres 
and aiso for the full term of her nat- 
ural life the house and lot .. . 
but upon the death of my wife it shall 
be divided equally amongst all my 
children,” gave the wife title in fee 
to the undivided one half of that part 
of the farm owned by the testator at 
his death, as the limitation “for the 
full term of her natural life” did not 
apply to the devise of the farm. In 
re Meuwissen’s Estate, 177 N.W. 668, 
146 Minn. 9. 


32. 
Bi) 


[a] Presumption.—Under the Wills 
Act, when it is doubtful whether the 
restriction to less than a fee applies 
to a devise or some other gift in the 
will, the devise will not be construed 
to be less than a fee, unless such in- 
tent be manifest on the face of the 
ee Shirev y. Postlethwaite, 72 Pa. 


33. Rae v. Baker, 
38 S.W.(2d) 366. ; 


34. Lomax v. Shinn, 44 N.E. 495, 
LE2 LU 124; 


35. Bland v. Bland, 103 Ill. 11. 


36. Galloway v. Carter, 5 S.E. 4, 
LOORN- Grad: 


37. Ill.—Jensen vy. 
N.E. 379, 324 Ill. 574. 


Ky.—Johnson v. Mansfield, 195 S.W. 
453, 175 Ky. 386. : 


Estate, 


(Civ. App.) 


Shirey v. Postlethwaite, 72 Pa. 


(Tex.Civ.App.) 


McMahon, 155 


[§ 1528] 3. Absolute Interest in Personalty**—a. 
In case of doubt a construction in favor 
of an absolute interest is favored.*® 


[§ 1529] b. Words Creating in General. 
general rule that any words in a will which, in case 
they were applied to real estate, would give an estate 
tail,+° or a fee simple,*? create an absolute estate in 
the first taker when covering personal property. So 
the absolute estate in personal property may pass by 


It is a 


N.Y.—Oothout v. Rogers, 13 N.Y.S. 
£20559 Elune 97. 


N.C.—McKrow v. Painter, 89 N.C. 
437. 


ont eniia v. Moon, 21 S.C.Eq. 327, 


Va.—Purcell v. Wilson, 4 Gratt. (45 
Va.) 16. 


W.Va.—Smith v. Ledsome, 121 S.E. 
484, 95 W.Va. 429; Criner v. Geary, 
89 S.H. 149, 78 W.Va. 476. 


[a] Tllustration.—Where the first 
sentence of a paragraph in a will 
contained a general devise of realty 
to the testator’s wife, sufficient to 
pass a fee simple, and the next sen- 
tence read, ‘“‘Also I give and bequeath 
to My wife Margret McMahan all my 
personal property and effects of Every 
Kind and Nature whatsoever to have 
to use and controll the Same for and 
dureing her life time,” the fact that 
the personalty was limited to a life 
estate did not cut down the prior de- 
vise of realty to an estate less than a 
fee simple, the word ‘“‘also” in the 
sentence bequeathing the personalty 
being used in the sense of “in addi- 
tion.” Jensen v. McMahan, 155 N.E. 
379, 324 Ill, 574. 


Effect of various parts of will or 
codicil see supra §§ 1503-1505. 


Devise of fee as implied from gen- 
eral bequest of personalty see supra 
§ 1512 text and note 75 


38. Gift of income of personalty 
posing absolute interest see supra § 
1453. 


mie estate in personalty see infra 


§ 16 
39. U.S.—Martin yv. Fort, 83 F.'19, 
27 G.C.A. 428. 


Ind.—Hillis v. Dils, 100 N.E. 1047, 
102 N.E. 140, 538 Ind.App. 576. 


Ky.—Miller v. Tilton, 49 S.W. 967, 
20 Ky.L. 1676. 


N.J.—Second Nat. Bank vy. Borden, 
167 A. 224, 113 N.J.Eq. 378. 


N.Y.—Tucker v. Ball, 1 Barb. 94. 
Ohio.—Morrow vy. Dirlam, 22 Ohio 
NVP:N-S. 565, 577 ‘Yicit- Cy eqt 


Pa.—In re Long’s Estate, 77 A. 924, 
228 Pa. 594. 


Wis.—In re Griffiths’ Will, 179 N. 
W. 768, 172 Wis. 630. 


Ont.—Matter of Chapman, 4 Ont.L. 
130, 1 Ont.W.R. 434. 


~40. See supra § 1578. 
41. Bacon’s Appeal, 57 Pa. 504. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


y, 


rae | 


§§ 1529-1531] 


words of perpetuity*? or limitation,*? as to A and his 
heirs,** heirs and assigns,*> heirs and legal repre- 
sentatives forever,*® heirs of the body,‘ descend- 
ants,*® or representatives.4® It is not, however, nec- 
essary to use express words of gift in order to be- 
queath an absolute interest in personalty,®® nor to 
employ words of limitation or inheritance,®! and 
such an interest may pass by any language sufficient- 
ly indicating the testator’s intent to pass an absolute 
interest,°? as by a bequest of whatever a widow 
would take under the intestacy laws;°? and to be- 
queath an absolute interest in personal property it 
is not necessary to use words descriptive of such es- 
tate if the intent to give it sufficiently appears from 


the will as a whole.®* 


[§ 1530] ce. General or Indefinite Bequest. 
common-law rule is that, on a bequest of personal 
property, words of qualification must be added to re- 


42. Cooper v. Pogue, 92 Pa. 254, 37 
Am.R. 681; Schultz’s Estate, 21 Lanc. 
Wave ver Cha.) a0. 


43. See infra note 44 et seq. 


44. Mass.—State Street Trust Co. 
v. Morris, 105 N.E. 992, 218 Mass. 429. 


ape RON v. Hensley, 10 Mo. 


N.H.—Ellis v. Aldrich, 47 A. 95, 70 
NH. 219. 


N.J.—Wintermute v. Snyder, 3 N.J. 
Eq. 489. 


N.Y.—Karstens v. Karstens, 51 N. 
Y.S. 795, 29 App.Div. 229 [aff 45 N.Y. 
S. 966, 20 Misc. 247]; Whitlock v. For- 
far, 15 N.Y.St. 556, 48 Hun 615. 


N.C.—Worrell v. Vinson, 50 N.C. 91. 


Pa.—In re Schmidt’s Hstate, 40 A. 
93, 185 Pa. 579; Mitchell’s Estate, 23 
Leg.Int. 333; Heddleson’s Estate, 8 
Phila. 602. 


geo, son v. Pickett, 10 S.C.Eq. 


Eng.—Matter of Walton, 8 De G.M. 
&G. 173, 57 Eng.Ch. 135, 44 Reprint 
356. 


Ont.—Re Wrigley, 32 Ont. 108. 


[a] “Heirs” regarded as ‘words 
of limitation.—A testamentary gift of 
the residuary estate-to the testator’s 
brothers and sisters and “their heirs” 
is an absolute gift to the brothers and 
sisters, and the words “their heirs” 
are merely words of limitation. State 
Street Trust Co. v. Morris, 105 N.E. 
902, 218 Mass. 429. 


[b] “Children’’ 
synonymous with “heirs.” 
West, 15 Ga. 122. 


45. Merritt v. Brantly, 8 Fla. 226; 
pete Tamargo, 115 N.E. 462, 220 N.Y. 


[a] Tlustration.—In a gift by will 
of the residue of the estate to four 


may be _ used as 
Robert v. 


named individuals, their heirs and 
assigns, the words, “heirs and as- 
signs’ are words of limitation, not 


of purchase, and the gift is absolute. 
In re Tamargo, 115 N.E. 462, 220 N. 
Y. 225. 


46. Belcher v. Phelps, 144 A. 659, 
109 Conn. 7 


47. See infra § 1578. 
48. Huston v. Read, 32 N.J.Eq. 591. 


49. Livermore v. Somers, (N.J.Ch.) 
16 A. 513; Re Bogle, 62 J.P. 423. 


50. In re Hansen, 132 N.Y.S. 257, 
72 Misc. 610, 8 Mills Surr. 252. 
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strain the extent and duration of the interest be- 
queathed,®® and that words of succession are not nec- 
essary to pass an absolute interest therein.®® 
the general rule both at common law and under mod- 
ern statutes is that, in the absence of expression of 
a contrary intent, a general or indefinite bequest of 
personalty without words of perpetuity, limitation, 
or inheritanee will pass an absolute interest there- 
in,®? although this is a rule of construction yielding 
to the testator’s intent.®§ 
heritance is not essential to bequest of an absolute 
interest in personalty,®® the fact that such words are 
actually used in one gift and omitted from another 
gift does not show that the latter gift is of less than 


Thus 


Since use of words of in- 


an absolute interest.®° 


The 


{a] Mlustration.—The words “it 
is my last will that you get 500 Dol- 
lar from my Mony” are sufficient to 
carry an absolute interest to the lega- 
tee, express words of gift being un- 
necessary to create an absolute inter- 
est in personal property. In re Han- 
sen, 132 N.Y.S. 257, 261, 72 Misc. 610, 
8 Mills Surr. 252. 


51. See infra § 1530. 


52. In re Elberg’s Estate, 155 N.W. 
751, 132 Minn. 15; Eaton v. Broader- 
ick, 57 So. 298, 101 Miss. 26. 


[a] For example, a_ provision 
reading, “The cotton on hand to be 
sold as soon as possible and the mon- 
ey turned over to ‘‘Ma,” gave ‘Ma,” 
the testator’s wife, an absolute inter- 


est in the proceeds of the cotton. 
Eaton v. Broaderick, 57 So. 298, 101 
Miss. 26. 


53. In re Schoen’s Estate, 117 A. 
448, 274 Pa. 28. 


fa] Tllustration.—A will directing 
that there be computed and set aside 
to the testator’s widow “such portion 
of my estate and in such manner 
as she would be entitled to -receive 
under the intestate laws had I died 
intestate,” gave the wife a one third 
of the personalty absolutely, and a 
life estate in one third of the real 
estate, and did not give her one third 
of his estate absolutely. In re Scho- 
en’s Estate, 117 A. 448, 274 Pa. 28. 


54 Hartford-Attna Nat. Bank v. 
Weaver, 137 A. 388, 106 Conn. 137. 


55. Kleaver v. Jacobs, 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 
N.J.Eq. 139]. 


Contrary rule at common law in 
respect to realty see supra § 1501. 


56. Tyson v. Blake, 22 N.Y. 558. 


{a] Words of succession were nev- 
er necessary to nass an absolute in- 
terest in respect to personal prop- 
erty. Tyson v. Blake, 22 N.Y. 558. 


57.. U.S.—Elyton vy. McElrath, 53 
F. 763, 3 C.C.A. 649. 


D.C.—Montgomery v, 
App.D.C. 490. 


Ga.—Hill v. Hill, 180 S.B. 575, 161 
Ga. 356; Bryan v. Duncan, 11 Ga. 67. 


Ind.—Mulvane v. Rude, 45 N.E. 659, 
146 Ind. 476; Coil v. Schetter, 152 N. 
E. 870, 85 Ind.App. 528; Greiner v. 
Heins, 131 N.E. 20, 75 Ind.App. 482; 
Gibson y. ‘Brown, 110 N.E. 716, 112 
N.E. 894, 62 Ind.App. 460. 


Ky.—Thurmond v. Thurmond, 228 
S.W. 29, 190 Ky. 582; Bailey v. Dun- 


Brown, 20 


[§ 1531] d. Effect of Various Parts of Will; 
Subsequent Language as Reducing Interest. 
ous parts of the will may together show that an ab- 


Vari- 


can’s Ex’x, 2 T.B.Mon. 20; Barret v. 
Gwyn, 88 S.W. 1096, 28 Ky.L. 101. 


Me.—Gregg v. Bailey, 113 A. 397, 
120 Me. 263; Barry v. Austin, 105 A. 
806, 118 Me. 51 (recognizing rule). 


Mass.—Myrick v. Stowe, 132 N.E. 
349, 240 Mass. 14; T'wiss v. Simpson, 
66 N.H. 795, 183 Mass. 212, 8 Prob.Rep. 
Ann. 581. 


N.H.—Holmes v. Alexander, 134 A. 
536, 82 N.H. 380; Lummus v. Mitchell, 
34 N.H. 39. 


Se eee ORT v. Smith, 1 N.J.Ea. 


N.Y.—Tyson v. Blake, 22 N.Y. 558; 
In re Jann’s Hstate, 258 N.Y.S. 795, 
144 Misc. 64. 


Ohio.—Spreen v. Sandman, 2 Ohio 
Cir.Ct. 441, 1 Ohio Cir.Dec. 577. 


Pa.—Borda’s Estate, 10 Pa.Dist. 
117; Williams’ Estate, 8 Del.Co. 120; 
Hershey’s Estate, 17 Lanc.L.Rev. 73. 


Tenn.—Parker v. Milam, 61 S.W. 
(2d) 674. 


[a] Tobe “hers” gives an absolute 
interest. Elyton Land Co. v. McEl- 
rath, 53 F. 763, 3 C.C.A. 649; Cooper 
v. Pogue, 92 Pa. 254, 37 Am.R. 681; 
populize Estate, 21 Lanc.L.Rev. (Pa.) 


[b] All the personal estate may 
pass under a general expression of 
intention to dispose of testator’s 
whole estate. Lutz v. Lutz, 2 Blackf. 
(Ind.) 72. 


{c] “Heirs” mere surplusage.— 
The words, “and their heirs,” are not 
necessary for making unlimited gift 
of personal property, and, when used, 
will be regarded as mere surplusage. 
Holmes vy. Alexander, 134 A. 536, 82 
N.H. 380. 


58. Gregg v. Bailey, 
120 Me. 263. 


[a] . For example, in case of a be- 
guest without words of inheritance, 
the question whether an absolute es- 
tate passes is one of intent. Gregg y. 
Bailey, 113 A. 397, 120 Me. 263. 


De See supra text and notes 56, 


60. Holmes v. Alexander, 134 A. 
536, 82 N.H. 380. 


[a] For example, the use of the 
words, “and their heirs,” in a bequest 
of personal property in one sentence, 
being surplusage, do not operate to 
limit bequests in following sentence 
from which such words were omit- 
ted. Holmes y. Alexander, 134 A. 536, 
82 N.H. 380. 


113 A. 397, 
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solute estate is given,*! or, where the intention is 
other portions of the will may show that an 


clear, 


apparently absolute gift was not such.°? 
there are two irreconcilable gifts of the same prop- 
erty, and other portions of the will shed no light on 
the testator’s intent, it has been held that a prior 
conditional gift will be disregarded in favor of a 
subsequent later gift of an absolute interest in the 
same property,°? although, where construction of the 
whole will in the light of applicable circumstances 
shows an intention not to enlarge the prior lesser in- 
terest, the subsequent clause will not operate to do 
so.64 A bequest of an absolute interest in personalty 
has been held not reduced to a lesser interest by a 
precedent devise of a lesser estate in realty, where the 
subsequent bequest of personalty was in a separate 
sentence, although in the same paragraph as the de- 


61. Burke v. Chamberlain’s Lessee, 
22 Md. 298; Parker v. Wasley’s Ex’r, 
9 Gratt. (50 Va.) 477. 


62. Shaw v. Hughes, 108 A. 747, 12 
Del.Ch. 145. 


[a] “Bven 2 clear, absolute gift 
may be so cut down where the testa- 
tor with reasonable certainty has in- 
dicated in other parts of the will the 
intention to so cut it down.”’ Shaw v. 
ee 108 A. 747, 750, 12 Del.Ch. 
145. 


63. Industrial Trust Co. v. Mc- 
Laughlin, 117 A. 428, 44 R.I. 350. 


[a] Iastration—Where the sec- 
ond clause of the will gave a desig- 
nated interest in the residue of the 
testator’s property to his wife, sub- 
ject to be defeated by her remarriage, 
and the sixth clause gave her the 
same interest without condition, and 
there was no other clause in the will 
indicating the testator’s intention, the 
two clauses are repugnant, and the 
latter clause, being the last expres- 
sion of the testator’s intention, must 
prevail. Industrial Trust Co. v. Mc- 
Laughlin, 117 A. 428, 44 R.I. 350. 


64. Adams vy. Massey, 76 N.E. 916, 
184 N.Y. 62. 


65. Selby v. Summers, 205 Ill.App. 
137. 


66. Bell’s Estate, 5 Pa.Dist. 421; 
Bell’s Estate, 18 Pa.Co. 312. 


* 67. Conn.—Hull v. Hull, 126 A. 699, 
101 Conn. 481; Appeal of Strong, 81 
A. 1020, 84 Conn. 665. 


Del.—James v. James, 139 A. 787, 
16 Del.Ch. 34; Shaw v. Hughes, 108 
A. 747, 12 Del.Ch. 1465. 


Ga.—Schoen v. Israel, 149 S.E. 124, 
168 Ga. 779; Munford v. Peeples, 108 
S.E. 454, 152 Ga. 31. 


Iowa.—Bills v. Bills, 45 N.W. 748, 
OP ke 269, 8 L.R.A. 696, 20 Am.S.R. 
418. 


Ky.—Radford yv. Fidelity & Colum- 
ses Trust Co., 215 S.W. 285, 185 Ky. 
453. 


N.Y.—Johnston v. Hughes, 80 N.E. 
373, 187 N.Y. 446; Trask v. Sturges, 
63ND: 534, LTO N.Y. 48255 Clay v. 
Wood, 47 N.E. 274, 153 N.Y. 134; 
Campbell v. Beaumont, 91 N.Y. 464 
{rev 27 Hun 52]; Clarke v. Leupp, 88 
N.Y. 228; In re Inslee’s Will, 251 N. 
Y.S. 251, 283 App.Div. 144; Matter of 
Hoffman’s Will, 124 N.Y.S. 1089, 140 
App.Div. 121 [aff 121 N.Y.S. 100, 65 
Misc. 126, 7 Mills Surr. 306, and mod 
on other grounds 94 N.E. 990, 201 N. 
Y. 247]; In re Geissler, 76:N.Y.S, 100, 
72 App.Div. 86; In re Gould's Estate, 
259 N.Y.S. 258, 144 Misc. 670; In re 
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vise of realty.®§ 


her 
Wipers terest. 


intention.?° 


Fricke’s Will, 202 N.Y.S. 906, 122 
Misc. 427; In re Mead’s Will, 190 N. 
WAS. 62:35 5115. eMisc..548iere En eres Peo- 
ple’s Trust Co., 174 N.Y.S. 889, 106 
Mise. 609; Farney v. Weirich, 103 
N.Y.S. 38, 52 Misc. 252; Gross v. Math- 
ewson, 69 N.Y.S. 878, 34 Misc. 370. 
See Sweet v. Chase, 2 N.Y. 73 (hold- 
ing that a limitation is not repugnant 
unless entirely incompatible). 


Pa.—In re Mallory’s Estate, 131 A. 


714, 285 Pa. 186; In re Heck’s Mstate, 
32 A. 413, 170 Pa. 232; In re Kling’s 


Estate, 86 Pa.Super. 312; Blasser’s 
Estate, 29 Pa.Dist. 610; Sharpless’ 
Bstate, 13 Pa.Dist. 30. 

Tex.—Gilliam v. Mahon, (Commn. 


App.) 231 S.W. 712 


[a] “Mere confusion of words.”’— 
A bequest of a specific sum cannot 
be cut down or impaired by a direc- 
tion as to payment of a mortgage, 
which, on parol explanation, appears 
as a mere confusion of words incapa- 
ble of any application to the testa- 
tor’s intent. In re People’s Trust 
Co., 174 N.Y.S. 889, 106 Misc. 609. 


[b] Bule applicable-—Where a 
will bequeathing the testator’s busi- 
ness stated its value to be approxi- 
mately-a specified amount, the gen- 
eral rule that a gift of property can- 
not be cut down by subsequent words 
of doubtful meaning was applicable. 
In re Fricke’s Will, 202 N.Y.S. 906, 122 
Misc. 427. 


68. Conn.—Appeal of Strong, 
A. 1020, 84 Conn. 665. 


Del.—National Bank of Smyrna v. 
Ireland, (Ch.) 162 A. 54; James vy. 
James, 139 A. 787, 16 Del.Ch. 34. 


Mo.—Settles v. Shafer, 129 S.W. 
897, 229 Mo. 561; In re McVeigh’s 
Estate, 164 S.W. 678, 181 Mo.App. 566. 


N.Y.—Johnston v. Hughes, 80 N.E. 
378, 187 N.Y. 446; Clay v. Wood, 47 
N.E. 274, 153 N.Y. 134; In re Rossi- 
ter’s Will, 236 N.Y.S. 4438, 134 Misc. 
837 [aff 241 N.Y.S. 850, 229 App.Div. 
730 (aff 173 N.E. 876, 254 N.Y. 588)]; 
In re Blanch’s Will, 214 N.Y.S. 565, 
126 Misc. 421; In re Fort’s Estate, 211 
N.Y.S. 772, 126 Mise. 28; Thomas v. 
Troy City Nat. Bank, 44:'N.Y.S. 1039, 
19 Misc. 4738. 


Ohio.—Heath v. Borst, 13 Ohio App. 
115; Heath v. Borst, 32 Ohio C.A. 377. 


W.Va.—Rau v. Krepps, 133 S.E. 508, 
101 W.Va. 344. 


sec v. Eames, L.R. 10 Eq. 


69. Saffold v. Wright, 15 S.W.(2d) 
456, 228 Ky. 594; Thurmond v. Thur- 
mond, 228 S.W. 29, 190 Ky. 582; In re 
Jann’s Hstate, 258 N.Y.S. 795, 144 


81 


[§ 1581 


Subsequent language as cutting down absolute in- 
Where one clause of a will clearly gives an 
absolute interest in personal property, a subsequent 
clause will not be construed as cutting it down to a 
lesser interest in the absence of an express direction 
or necessary implication,®* nor will such absolute in- 
terest be reduced by subsequent abscure, doubtful, 
or ambiguous language,*’ nor by language less clear 
and decisive than that creating the absolute inter- 
est,°8 nor by later clauses not clearly referring to 
the prior absolute bequest,®® although, where the 
subsequent language clearly reveals an intent to re- 
duce what would otherwise be an absolute interest, 
it will be cut down in accordance with the testator’s 
It has been said that a gift of an in- 


Misc. 64. 


[a] TD lustration.—Bequest of bank 
stock to the testator’s chi’dren was 
not defeated by a later clause deévis- 
ing life estate to daughter and re- 
mainder in real estate to grandchil- 
dren, with provisien tor payment of 
rents and bank stock dividends to 
daughter. Saffold v. Wright, 15 S.W. 
(2d) 456, 228 Ky. 594. 


{[b] ater clause construed as re- 
ferring only to realty.—(1) Where the 
will read, “All money in bank and 
Bldg loan also Insurance to go to my 
wife Mary Emma Jarn. Property for 
her use as long as she shall live Aft- 
er which divide in equal shares Chas. 
Frederick-Dorothy,”’ the wife took an 
absolute interest in the personalty, 
and the word ‘property’ was con- 
strued as referring only to real estate 
and therefore as not cutting down the 
absolute interest in the personalty re- 
sulting from the unqualified bequest 
thereof, the will having been drawn 
by a layman and “property” being 
given the meaning of “realty” instead 
of its statutory technical meaning of 
both realty and personalty. In re 
Jann’s Hstate, 258 N.Y.S. 795, 144 


Mise. 64. (2) Where a will be- 
queathed “all of the residue of my 
real and personal property to A. 


which consists of a farm in B. county 
and bank stock and other property,” 
and then added, “She is to have and 
hold said farm so that she may never 
be without a home, she may sell the 
same, but if she does so she and the 
purchaser will be required to revest 
the proceeds at the sale of same in 
other real estate, to be held by her as 
a home, it being my purpose to secure 
for her in real estate a home and a 
support out of same, so long as she 
lives, at her death said real estate 
shall go and pass to any children she 
may have living at her death and she 
shall have the entire use and income 
from said real estate,” A. took an 
absolute interest in the personalty. 
Thurmond v. Thurmond, 228 S.W. 29, 
LO sy. 682. 


70. Conn.—Meriden Trust & Safe 
Deposit Co. v. Squire, 103 A. 269, 92 
Conn, 440. 


Del.—Shaw v. Hughes, 108 A. 74T, 
12 Del.Ch. 145. 


N.Y.—Matter of Talmage, 52 N.Y.S. 
710, 32 App.Div. 12; In re Godwin’s 
Estate, 264 N.Y.S. 486, 147 Misc. 114; 
In re Bailey’s Will, 253 N.Y.S. 375, 
141 Mise. 748; In re Sweeney’s Will, 


200 N.Y.S. 328, 120 Misc. 663. 
Pa.—In re Hoopes’ Bstate, 80 A. 
Dain Wegilen Laewaoos Iidetitv Title & 


Trust Co. v. Nibozin, 88 Pa.Super. 113. 
a 


For later cases, €evelopments and changes in the law see Annotations, same title and section number, 


§§ 1531-1534] 


terest absolute only by inference may be cut down { precedent."7 
by subsequent language more readily than a gift of 
an interest absolute by express words."! 


Rule that whole will must be considered to deter- 
mine the intention of the testator?? has been held 
subordinate to the rule that an absolute bequest can- 
not be cut down by subsequent words unless they 
are clear, decisive, and free from doubt as to their 


meaning.** 


Effect of codicil.7+ 


est. 


A clear gift of an absolute 
interest made by will, will not be eut down by ecodi- 
cil unless in terms or by necessary implication such 
intent appears,’® although, where the intent to re- 
duce the absolute interest clearly appears by codi- 


[§ 1532] e. Interests Given—(1) Bequests 
pressed as Conditional or Subject to Another Inter- 
An absolute interest may be given on condition 


WILLS 


terest.8° 


lute.§4 


Ex- 


cil, the gift in the will will be reduced accordingly.*® 


Tenn.—Pierce v. Ridley, 1 Baxt. 145, 
25 Am.R. 769. 


Vt.—Conant’s Ex’rs v. Palmer, 21 
AS ALOL? 638 Vitz1 3110. 


[a] For example, where a testator 
in one part of his will gives a person 
an absolute interest, and in subse- 
quent passages shows unequivocally 
that a lesser interest is intended to 
be given, the prior gift will be re- 
stricted accordingly. In re Hoopes’ 
Estate, 80 A. 537, 231 Pa. 232. 


{b] There is no prohibition 
against cutting down or limiting an 
absolute gift in a will by some other 
provision thereof, but it is only nec- 
essary that the language attempting 
to limit the bequest shall show such 
intent as clearly as _ the prior lan- 
guage creating the bequest. In re 
Sweeney’s Will, 200 N.Y.S. 328, 120 
Misc. 663. 


[ec] Latter of two inconsistent 
limitations may prevail over an ab- 
solute estate first given. Pierce v. 
Ridley, 1 Baxt. (Tenn.) 145, 25 Am.R. 
769; Conant’s Ex’rs v. Palmer, 21 A. 
1101, 63 Vt. 310 (where the fifth 
clause of a will was too vague to cut 
down a bequest of an absolute in- 
terest but the sixth clause subjected 
such absolute interest to a life use in 
another). 


71. National Bank of Smyrna v. 
Ireland, (Del.Ch.) 162 A. 54. 


72. See supra § 1153. 


73. In re Blanch’s Will, 214 N.Y.S. 
565, 126 Misc. 421. 


74. Construction of will with codi- 
cil generally see supra § 1164. 


75. Potter v. Merrill, 9 N.E. 572, 
143 Mass. 189; Verback’s Pstate, 19 
Pa.Dist. 1037;.Cassidy’s Estate, 17 Pa. 
Dist. 727. See Teller’s Estate, 32 Pa. 
Co. 177 (absolute right of disposition 
unaffected by codicil). 


76, Crozier v. Bray, 24 N.E. 712, 
120 N.Y. 366; In re Mahlstedt’s Will, 
250 N.Y.S. 628, 140 Misc. 245 [mod in 
other respects 254 N.Y.S. 1011, 234 
App.Div. 891]. 


[a] For example, a codicil direct- 
ing that stock given absolutely to 
wife by original will should be held 
in trust for wife and children until 
wife’s death established the testator’s 
intent to change absolute gift to les- 
ser estate and reduced her interest ac- 
cordingly. In re Mahlstedt’s Will, 
250 N.Y.S. 628, 140 Misc. 245 [mod in 
other respects 254 N.Y.S. 1011, 234 
App.Div. 891]. 


77. %In re Kimball’s Will, 40 A. 847, 


AO SEL OO. 


[a] Gift to become absolute on at- 
tainment of specified age is absolute 
where the legatees attain such age 
prior to the death of the testator. In 


See aoe Will, 40 A. 847, 20 R.I. 
78. See infra § 1781. 

nett Burnett v. Eaton, 29 N.J.Eqa. 
80. In re Harriman’s Will, 195 N. 

YS. 252; 119 Misc. 42, 121 Misc.- 99. 


See Chilton’s Estate, 17 Pa.Dist.&Co. 
539 (where gift was absolute so far 
as one attempted condition subse- 
quent was concerned, and was made 
conditional by another and valid con- 
dition subsequent). 


[a] Illustration.—Where the will 
provided, “If it is possible that my 
grandson, William H. Budd, can keep 
it for himself, I will and bequeath to 
him one thousand dollars, but I re- 
voke it if his wife and child can get 
it,” the condition annexed was an im- 
possible condition, as no one could 
tell whether the grandson could keep 
the money for himself, or might give 
it away, and, since there was no gift 
over, the court stated that there was 
not a conditional limitation, that the 
language attempting to annex the 
condition was meaningless, and that 
the grandson took an absolute inter- 
est in the one thousand dollars. In 
re Harriman’s Will, 195 N.Y.S. 252, 
119 Mise. 42. 


81. In re Folwell, 62 A. 414, 68 N.J. 
Eq. 728, 2 L.R.A.N.S.- 1193. 


fa] Legal impossibility.—-Where a 
will bequeathed all the rest, residue, 
and remainder of an estate to the tes- 
tatrix’ daughter, “subject to the le- 
gal rights of my husband,” the daugh- 
ter took an absolute interest in the 
personalty as the husband had no 
‘Jegal’ rights therein. In re Folwell, 
62 A. 414, 68 N.J.Eq. 728, 2 L.R.A.N-S. 
1193 [rev 59 A. 467, 67 N.J.Eaq. 570]. 


82. Smith v. Jackman, 73 N.W. 228, 
115 Mich. 192. 


[a] Illustration—Under a_ will 
providing, ‘I give and bequeath” to 
my wife three thousand dollars in 
money to be paid to her on three 
months’ notice, she to have the in- 
come pending such notice, there is an 
absolute bequest to the wife of the 
three thousand dollars. Smith v. 
Jackman, 73 N.W. 228, 115 Mich. 192. 


83. Brevard’s Ex’rs v. Jones, 50 
Ala. 221; Shoup v. Williams, 98 S.E. 
348, 148 Ga. 747; In re Ramey’s Es- 
tate, 163 A. 922, 108 Pa.Super: 156; 


[69 C.J.] 467 


An interest given on a valid condition 
subsequent is not absolute,** although it may become 
absolute on fulfillment of the condition,*® and, where 
the bequest is on a condition subsequent which is 
void or impossible, the legatee takes an absolute in- 
Where a bequest is made subject to an- 
other and nonexistent interest, the bequest is abso- 


Bequest payable on notice and demand of the leg- 
atee has been construed as absolute.*? 


[§ 1533] (2) Fractional Interests. 
interest is absolute if unlimited.®? 


[§ 1534] (3) Gifts for Certain Purposes. 
tamentary gift for specified purposes will be con- 
strued as a bequest of an absolute interest where the 
expression as to the purpose for which the bequest 
should be used is precatory in character,®* or discre- 


A fractional 


A tes- 


In re Stephenson’s Estate, 30 Pa.Su- 
per. 97; Osterhout v. Osterhout, 7 Ont. 
L. 402, 3 Ont.W.R. 249. 


84. Kan.—Harrison v. Brophy, 51 
P. 883, 59 Kan. 1, 40 L.R.A. 721. 


Mo.—Barnes v. Maddox, (App.) 245 
S.W. 208. 

N.Y.—Johnston v. Hughes, 80 N.E. 
373, 187 N.Y. 446; In re Blanch’s 
Will, 214 N.Y.S. 565, 126 Misc. 421; 
In re Baldwin, 134 N.Y.S. 405, 74 Misc. 
325, 8 Mills Surr. 469; In re Farmer’s 
Will, 163 N.Y.S. 1089, 99 Misc. 437. 


Pa.—Keen’s Estate, 11 Pa.Co. 195. 


W.Va.—Baker’s Eix’rs v. Baker, 44 
S.E. 174, 53 W.Va. 165. 


[a] Bequest to wife “for charita- 
ble purposes,” without specification 
of any particular purposes, did not 
create a trust, but was a bequest of 
an absolute interest with a mere prec- 
atory expression'as to use for char- 
itable purposes. Baker’s Ex’rs v. 
Baker, 44 S.E. 174, 53 W.Va. 165. 


[b] Founding Masonic home.—A 
legacy to an association for the pur- 
pose of founding a home for destitute 
Masons, more especially for a certain 
association of Masons, whom the tes- 
tator desired to have preference, was 
an absolute gift where the testator’s 
definition of the purpose to which he 
desired the gift to be applied was 
merely precatory. In re Baldwin, 134 
Watts 405, 74 Misc. 325, 8 Mills Surr. 

[c] Masses for souls of dead.—A 
bequest to a Roman Catholic priest 
of a sum of money to be used for 
celebration of masses for the souls of 
the testator and another is not an in- 
valid trust, but is a gift of the ab- 
solute interest in the money to the 
priest as an individual, coupled with 
a precatory injunction that he employ 
the money for the ceremonial speci- 
fied. Harrison v. Brophy, 51 P. 883, 
59 Kan. 1, 40 L.R.A. 721. 


[d] To be disposed of as per mem- 
oranda.—A bequest of property to a 
friend ‘‘for the purpose of disposition 
in accordance with written memoran- 
da, heretofore given her, all: my 
household goods, pictures, furniture, 
chinaware, silver, jewelry, clothing, 
heirlooms and personal effects and 
property,” etc., gave title absolutely 
to the property intended to be be- 
queathed. Barnes v. Maddox, (Mo. 
App.) 245 S.W. 208. To same effect 
see Matter of Atkins, 137 N.Y.S. 90, 76 
Mise. 389. 

Precatory language generally as 
not cutting down absolute interest 
see infra § 1546. 


468 [69 C.J.) 


tionary with tho legatee,*® or so vague as to be mean- 
ingloss,“" or whore the purposes speeified are those 
for whieh a corporate legatee was organized. 


|) 1635] (4) Gift to Separate Estate of Married 
A bequest to the sep- 
arate ostate of a married woman,** or in lieu of, or in 
confirmation of, dower,*® is usually absolute. ; 
quest to a married woman with power of disposition, 
although without words of exelusion indicating that 
the boquest is for her separate estate, has been con- 
strued as an absolute interest subject to the hus- 


Woman or in Lieu of Dower. 


band’s marital rights.°° 


[§ 1586] (5) Remainders or Residue, A remain- 
der in personalty,’* after a lite interest,?? or a gift 
of the rosidue®® is prosumed to be absolute, and gilts 
in the residue to legatees before named may give 


Succession of Maginnis, 104 


726, 168 La, $05. 


[a] To distripute “as ho sees fit.” 
—Undor codicil of a will that, “I flso 
give hereby to TT. tho contents of my 
bank box in W. Bank—to which he 
now has the key——-such as seart pins 
and other personal effects to be by 
him distributed among my friends as 
he seos ft” the intention ef the tes- 
tator, as disclosed in the main clause, 
to donate contents to special legates, 
is unmistakable, and was not moditied 
by a secondary clause immediately 
following tt, and as special legatee 
was not charged with trust of holding 
or delivering such effects to any pare 
ticular person at any particular time, 
essentials of fidel commissum are 
wanting, Succession of Maginnis, 104 
So, T26, LOS La, 815. 

SG Devereur’ Estate, 
400, 

fa] Bequest “for the greatest wel- 
fare of the ostate as a whole” is 
meaningless so tar as the quoted 
phrase is concerned and constitutes 
an absolute sitt to the legatees. Dev- 
ereuxn’ Estate, 22 Pa Dist, 400. 

$7. Bernardston Cong. Unitarian 
Soc. vw. Hale, 61 NOY.S, TO4, 29 App. Div. 
$96, 87 NY. Civ. Proc. 308. 

ta] Bequest to religious society 
for purposes for which organised will 
be construed as absolute, Bernard- 
ston Cong, Unitarian Soc. v. Hale, 61 
NVY.S. 704, 29 App.Diw, $96, 87 NY 
Civ Pree, 303. 

ss. Ga—New England Morts. Sec, 
Co. vr. Buice, 26 S.EL $4, 98 Ga. 795, 2 
Prob. Rep. Ann, 27. 

Ky.—Senning vw. Bush, 62 SAW, 489, 
28 Ky, 68, 68 SAW). 284 

Pa—Palmer's Estate, 
Co. 2S. 

Sc—Ruamph vy. Rumph, 40 
ED & 


85. 


Soa, TS 


22 Pa.Dist. 


10 Pa Dist.& 


S$.C.0, 


> 


Tenn.—Woodrum vy. Kirkpatrick, 2 
Swan 218. 
Ene.—Gurney v. Goggs, 25 Beav. 


S$4 8 Reprint 64. 


S&S. Watts v. Baker, $ S.EL TTS, 7S 
Ga. 822; Woodford’s Ex'rs v. Wood- 
ford, 14 A. 2TS, 44 N.TI8q. T8: Heek- 


man’s Bstate, 149 A. 646, 299 Pa. $69; 
Campbell y. Gilbert, 6 Whart. (Pa) 
T2; Re Jehnsen, 12 Ant. WN, $38. 


t=, 

fa} Tiustration.—Under a will, in 
which the testater says that he is in- 
formed that, by the laws of the state 
concerning a wife's risht of dower, 
she is entitled to the possession of 
one third of his personal estate, and a 
life interest in one third of his real 


WILLS 


nance, 


A be- 


eral. 
will be made in 


estate, and confirming such rights to 
his widow, she will take one third of 
his personal estate absolutely, Wood- 
ford’s Tx'’rs v. Woodtord, 14 A, 273, 
44 NJ.Wq. 79. 

Ib] Abe be applied, although inter- 
ost of bequest ordered paid to the 
wite, Campbell v. Gilbert, 6 Whart. 
(Pa.) 72. 

[ce] Widow under will directing 
sale of farms subject to “dower” for 
wite was entitled to one third of pro- 
coods absolutely within St. (1920) § 
8352. In re Heckman's Estate, 149 A. 
646, 299 Pa. 869, 

ta] “Pull dower  rights.’”—The 
legal effect and meaning of provision 
“full dower rights in all my proper- 
ty” is to make gift or endowment of 
one third of whole estate absolutely. 
Re Johnson, 12 Ont.W.N. 53. 


2330-2457. 
S.W. 


Bleotion see infra §$ 


90. Noland v. Chambers, 2 
121, 84 Ky, 616, 8 Ky.L. 667. 


91. Baldwin v. Tucker, 65 A. 1132, 
G4 N.J.Rq. 838 [aff 48 A. 547, 61 NJ. 
Bq. 412]; Karstens v. Karstens, 51 
N.Y.S. 795, 39 App.Div. 229 [aff 45 N. 
¥.S. 966, 30 Misc. 247, 29 App. Div. 


229]; Van Vechten v. Van Veghten, 8 
Paige CGN.Y.) 104; Gallagher v. Rhode 
Island Hospital Trust Co., 46 A. 451, 
22-RO. Gels 


92. Inre Griffin's Will, 60 N.E. 284, 
7 N.Y. T1; In re Thompson’s Estate, 
A. 1108, 234 Pa. 82; Pennock vy. 


“0 
Pennock, L.R. 18 Eq. 144: Re Adam, 


11 JurN.S. 961. And see Matter of 
Chapman, 4 Ont... 130, 1 Ont. W.R. 


434 (holding that an attempt to cre- 


ate a life estate after a life estate 
gives an absolute interest). 
[a] Tiustration—A bequest of 


two Insurance policies made out to 
the testator’s daughter, “the proceeds 
from same” to be placed at interest 
for the use of the daughter and her 
foster mother, the first three hundred 
dollars to be paid to such mother, con- 
ferred an absolute estate in the pro- 
ceeds af the policy to the daughter, 
subject to a life interest in the moth- 
er, the testator having substituted his 
estate as beneficiary after date of 
will, In re Thompson's Estate, §2 A. 
1108, 284 Pa. 82. 


93. Lord vy. Pearson, 
108 Me. 565: Newton v. 
Leigh ($9 Va.) 112; Nova Scotia 
Trust Co. v. Smith, (N.S.) [19383] 2 
Dom.L.R. 272 


mies 
S94 Colt v. Hubbard, 33 Conn. 281; 


Lejee’s Bstate, 5 Pa.Dist. 236, 17 Pa. 
Co. 625; Fox v. Fox, 50 S.W. 765, 102 
Tenn. TT. 


[§§ 1534-1538 


them an absolute interest, although their original be- 
quests were not absolute.°* 


[§ 1537] (6) Bequests for Benefit or Mainte- 
Where there is a bequest of personal prop- 
erty and the property is for the entire benefit? or 
maintenance®® of a beneficiary, he may take an abso- 
Inte interest, although, where legatees have only the 
income needed for their support and do not get what 
is not needed, their interest is not of an absolute 
character,®™ and, where there is a gift over, diree- 
tions for maintenance and support may show that 
less than absolute interest was given.®* 

[§ 1538] f. Creation by Implication—(1) In Gen- 
An absolute estate in personalty may be ere- 
ated by implication,®® although no such implication 


contradiction of the testator’s ap- 


95. U.S.—Martin v. Fort, 83 F. 19, 
2TACiGvA.! 428, 


Conn.—Crosgrove v. Crosgrove, 38 
A. 219, 69 Conn, 416. 


La.—Justus’ Succession, 12 So. 130; 
45 La.Ann,. 190. 


N.Y.—Matter of Turner, 69 N.Y.S. 
1019, 34 Mise. 366, 2 Mills Surr. 173. 


Ohio.—Rote v. Warner, 17 Ohio Cir. 
Ct. 342, 9 Ohio Cir.Dec. 536. 


Pa.—-Engel’s Estate, 36 A. 727, 180 
Pa. 215. 


R.I.—Nye v. Koehne, 47 A. 215, 22 
iDance 


But see Harlow v. Bailey, 75 N.FB. 
259, 189 Mass. 208 (holding that 
clause “for the benefit of’ aptly de- 
scribes a life interest and an absolute 
interest). 


96. Dorland v. Dorland, 2 Barb. 


(N.Y.) 63; Sink v. Sink, 53 How.Pr. 
(N.Y.) 400; Van Vechten v. Van 
Veghten, 8 Paige (N.Y.) 104; Me- 


Michael v. Hunt, 83 N.C. 344; McCune 
v. Baker, 26 A. 658, 155 Pa. 503; In 
re Taylor’s Estate, 4 Phila. (Pa.) 376. 


[a] For example, a bequest to the 
testator’s daughter of five hundred 
dollars, “to be placed in the hands of 
James Calvin Baker, my son, for the 
use of her during her lifetime, and 
to act as trustee for her’ without cre- 
ating a separate use, is an absolute 
sift. McCune v. Baker, 26 A. 658, 155 
Pa. 508. 

[b] Direction to executors to ap- 
ply to support and education of mi- 
nors is not inconsistent with bequest 
of an absolute interest to such mi- 
nors, and in the case at bar a direc- 
tion so to apply a remainder to the 
pane ee it yen so construed. 

an Vechten vy. Van Veghten, 8 ige 
(N-Y,) 104. : ios 


97. Whitehead vy. Park, 53 Ga. 575; 
Wentworth v. Fernald, 42 A. 550, 92 
Me. 282; In re Wyatt, 30 N.Y.S. 275, 
9 Misc. 290, 1 Gibb.Surr. 109. 


98. Whitehead v. Park, 53 Ga. 575; 
Barrus v. Kirkland, 8 Gray (Mass.) 
512; Dorland y. Dorland, 2° Barb. CN. 
xo eo x on nce Bstate, 45 A. 
: @. 599. See Pal 5 
Bergner, 52 Pa. 149. psebebaca 


99. D.C.—Snyder v. 
C. 443 [aff 11 
34 L.Ed. 780] 


Ga.—Beermann y. D i 
883, 112 Ga. 614. © eS 


Md.—Jones vy. Earle, 1 Gill 395. 


N.J.—MeCoury’ : 
Nag. 80 y's Ex’rs v. Leek, 14 


Baker, 16 D. 
S.Ct. 183, 187 U.S. 521, 


N.C.—Foust vy. Ireland, 46 N.C. 184. 
Por later osses, developments and changes in the law see Annotations, same title and section number. 


“§§ 1538-1540] 


parent intent.? 


Where life estate and remainder are devised to 
the same person, he takes an absolute and immediate 


interest.? 


[§ 1539] (2) Charges. 
charge is presumed to be absolute.® 


[§ 1540] (3) Power of Disposition or Use.‘ 
general bequest with power of disposition ordinarily 
creates an absolute interest,® as will an unqualified 
gift of the use, income, or improvement of personal 
estate,® or a bequest of the power of disposal with- 
out words of express gift of the property,’ and gift 
of a power of disposal, superfluous if an absolute in- 
terest has been given, will not necessarily reduce such 
interest to something less than absolute. But the 


Ohio.—Hanes vy. Munger, 40 Ohio 
St. 493. 
Pa.—Cox’s Estate, 17 Pa.Co. 669; 


In re Walter, 24 Pittsb.Leg.J.N.S. 49, 
7 Pittsb.Leg.J.N.S. 49. 


By Oa-A ddison vy. Addison, 30 S.C.Ea. 


[a] For example, where the testa- 
tor directed his executors to sell his 
household furniture, “except such ar- 
ticles as my wife may think proper 
to keep,” it was an absolute gift to 
the wife of such furniture as she 
thought proper to keep. McCoury’s 
Ex’rs v. Leek, 14 N.J.Eq. 70. 


[b] Absolute gift to beneficiary 
who dies after given event may be 
implied from a disposition over of his 
share, if he should die before such 
event. Cox’s Estate, 17 Pa.Co. 669. 


1. Adams v. Massey, 76 N.E. 916, 
184 N.Y. 62. 


2. In re Roth’s Estate, 70 Pa.Su- 
per. 124. 


3. Twiss v. Simpson, 66 N.E. 795, 
183 Mass. 212, 8 Prob.Rep.Ann. 581; 
Burnett v. Eaton, 29 N.J.Eq. 466; In 
re Weiner’s Will, 243 N.Y.S. 136, 137 
Misc. 46; Carr v. Effinger, 78 Va. 197. 


4. Cross references: 


Absolute bequest to one with power 
in trust to another see infra § 1936. 

Bequest absolute as respects creditors 
but for life as respects remainder- 
men See infra § 1630. 

Bequest to A for life with power of 
use or disposition as creating abso- 
lute interest see infra § 1629. 

Power of disposition given executor 
or trustee as indicating gift of ab- 
solute interest see infra § 1863. 


Validity of: 
Gift over see infra § 1664. 
Remainder over see infra § 1658. 


5. Ga.—New England Mortg. Sec. 
Co. v. Buice, 26 S.E. 84, 98 Ga. 795, 
2 Prob.Rep.Ann. 27. 


Ill.— Selby v. Summers, 205 Ill.App. 
137. 


Ind.—Ewbank vy. Smiley, 29 N.E. 
919, 130 Ind. 393; Nichols v. Alexan- 
der, 152 N.E. 863, 90 Ind.App. 520. 


La.—Succession of Maginnis, 
So. 726, 158 La. 815. 


Me.—Lord v. Pearson, 83 A. 1102, 
108 Me. 565. 


N.J.—Gaston v. Ford, 133 A. 531, 99 
N.J.Eq. 592; Hyde v. Hyde, 102 A. 
830, 88 N.J.Eq. 358; Komp v. Thom- 
as, 85 A. 815, 81 N.J.Eq. 103; Stevens 
-v. Shippen, 28 N.J.Eq. 487 [aff 29 N. 
J.Eq. 602]; Manson v. Jack, (Ch.) 62 
A.. 394, 


104 


A bequest subject to a 


WILLS 


[69 C.J.] 469 


rule that a testamentary gift of personalty with pow- 


er to consume is presumed to be absolute is not a 
rule of law,® but merely a rule of construction in aid 
of discovery of the testator’s intention,?° and grant 


of a power of disposition will not create an absolute 


interest where construction of the whole will shows 


intent to create a less interest,1+ as where a bequest 


A 


estate.1? 


N.Y.—Auburn Theological Semina- 
ty, Vv. Kellogg; 16) N.Y. 833) Rood vs. 
WIESON As WNG LY fS.e oem 4s sil als Sous 
Floyd v. Fitcher, 38 Barb. 409; In re 
Whitney’s Estate, 124 N.Y.S. 909, 69 
Mise. 131, 7 Mills Surr. 578. 


N.C.—Jones v. Fullbright, 148 S.E. 
229, 197 N.C. 274; Carpenter vy. Keet- 
er, 6b NIG. e475; 


Ohio.—Davis vy. Corwine, 
St. 669. 


Pa.—Morris v. Phaler, 1 Watts 389; 
Hartman’s Estate, 11 Pa.Super. 35. 


S.C.—Charleston Bank vy. Dowling, 
29 S.E. 788, 52 S.C. 345. 


Tenn.—Thompson v. McKisick, 3 
Humphr. 631. 


Vt.—White v. White, 21 Vt. 250. 


Va.—Goodwyn v. Taylor, 4 Call 
(8 Va.) 305. 


W.Va.—Wilmoth v. Wilmoth, 12 S. 
BH. 731, 34 W.Va. 426. 


Ont.—Re Bethune, 7 Ont.L. 417, 3 
Ont.W.R. 286. 


[a] “It is well settled . . that 
a bequest of personal property with 
full power of disposition creates an 
absolute estate in the legatee.’”’ Nich- 
ols v. Alexander, 152 N.E. 8638, 90 Ind. 
App. 520. 


[b] Provision that wife shall have 
“actual custody, control and disposi- 
tion” of personalty means that she 
shall have absolute disposition, ‘‘ac- 
tual’ being used in the sense of “ab- 
solute,’ and accordingly the wife gets 
an absolute interest in the personal 
property under such a_ provision. 
ae v. Hyde, 102 A. 830, 88 N.J.Eq. 


6. Birge v. Nucomb, 105 A. 335, 93 
Conn. 69; Chase v. Chase, 132 Mass. 
473° * Hatch v. Bassett, 52 N.Y; 359; 
Blann v. Bell, 5 De G.&Sm. 658, 64 
Reprint .1287; Adamson v. Armitage, 
19 Ves.Jr. 416, 34 Reprint 571. See 
Dallinger v. Merrill, 113 N.E. 279, 224 
Mass. 534 (recognizing rule, but hold- 
ing it inapplicable under facts). 


[a] Dlustration.—A will giving 
equal shares in the estate to two 
brothers of decedent, to be placed in 
a savings bank, the brothers ‘‘to have 
the use of it during their lifetime and 
if necessary a sufficient amount to 
pay for their last sickness and fu- 
neral expenses the same to be to them 
their heirs forever,’ constitutes an 
absolute gift since the absolute gift 
of all the income of property is equiv- 
alent to a gift of the property itself. 
Fate v. Nucomb, 105 A. 335, 93 Conn. 
69. 


Gift of income as carrying person- 
alty generally see supra § 1453. 


25 Ohio 


with power of use or disposal is followed by a gift 
over showing that the first taker has only a life 


Limited power of disposition may indicate that an 
interest less than absolute is bequeathed,!® although, 
where construction of the whole will shows an in- 
tent to give an absolute interest, inapt or ambig- 
uous language which might show a limited power of 
disposition will not be construed as cutting down the 


7. Earle v. Coberly, 64 S.E. 628, 65 
W.Va. 163, 17 Ann.Cas. 479; Alexan- 
der v. Alexander, 6 De G.M.&G. 593, 
43 Reprint 1364; Mandeville v. Pin- 
sent, 5 Newfoundl. 19. 


[a] “As she thinks best.”—Where 
the testator did not expressly give 
his daughter and executrix the per- 
sonalty, but did give her the unquali- 
fied power to dispose of the proceeds 
“as She thinks best,’ “by necessary 
implication she was given the abso- 
lute title to all of the testator’s per- 
sonal property.’ Earle v. Coberly, 64 
S.E. 628, 65 W.Va. 163, 17 Ann.Cas. 479. 


{b] Tlustrations.—(1) Where the 
testator, by his will, gave certain per- 
sonal property to his two daughters, 
and thereafter, by codicil, canceled 
such bequests, and provided that the 
daughters’ husbands, the testator’s 
sons-in-law, ‘‘may dispose of the prop- 
erty” for the benefit of their families, 
it was held that the sons-in-law took 
absolute interests in the property. 
Alexander v. Alexander, 6 De G.M.&G. 
593, 48 Reprint 1364. (2) Under a will 
setting up a trust, and giving the tes- 
tator’s widow £80 per annum of the 
income, for her life, and providing, 
“my further will and desire is that at 
the death of my said dear wife, sixty 
pounds sterling shall be at her dis- 
posal by will or otherwise,” it was 
held that there was an absolute gift 
to the widow of £60. Mandeville v. 
Pinsent, 5 Newfoundl. 19. 


Scanian generally see infra §§ 1925-— 
8. Grant v. Mullen, 138 A. 613, 15 
Del.Ch. 174. 


9. In re Gourley’s Estate, 
999) 288 Pa, 062: 


85 A. 


10. In re Gourley’s Estate, supra. 
11. Colburn v. Burlingame, 214 P. 
226, 1905 (Cal. 6975 «2 AL LaARe eliau4es 


Hardy v. Mayhew, 110 P. 1138, 158 Cal. 
95, 139 Am.S.R. 73; King v. Walsh, 
146 N.E. 33, 250 Mass. 462; Dallinger 
v. Merrill, 113 N.E. 279, 224 Mass. 
534; In re Gourley’s Estate, 85 A. 999, 
238 Pa. 62. 


12. See infra § 1634. 


13. Ill.—Linn v. Downing, 74 N.E. 
729, 216 Jll. 64 [aff 116 Ill.App. 454]. 


Me.—Barry v. Austin, 105 A. 806, 
118 Me. 51. 


Mich.—Bateman v. Case, 136 N.W. 
590, 170 Mich. 617. 


N.J.—VFithian v. Fithian, 157 A. 563, 
109 N.J.Eq. 383. 


N.Y.—In re Whitney’s Estate, 124 
ea 909, 69 Mise. 131, 7 Mills Surr. 
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absolute to a lesser interest.14 


[§ 1541] g. Construction To Avoid Intestacy.'° 
In doubtful eases a will should be construed as pass- 
ing an absolute interest in personalty where such 
construction is necessary to avoid an intestacy.*® 


[§ 1542] h. Repugnant Limitations or Restric- 
A clear bequest of an absolute in- 
terest in personalty will not be eut down by a re- 
pugnant limitation or restriction,'* which is regard- 
ed as void,1® although subsequent limitations if clear 
may cut down an absolute interest apparently giv- 


tions in General. 


en.?° 


Directions regulating mode of enjoyment of an ab- 


solute gift will not eut it down.”° 


Provision for payment of debts will not necessa- 


14. Trask v. Sturges, 63 N.H. 534, 
170 N.Y. 482. 


15. Cross references: 
Construction against intestacy gener- 
ally see supra § 1147. 
Absence of gift over as affecting crea- 
tion of life estate see infra § 1624. 


Implication of fee simple absolute in 
realty to avoid intestacy see supra 
§ 1517. 


16. Chase v. Chase, 132 Mass. 473; 
In re Hillis, 178 N.Y.S. 348; Addison 
vy. Addison, 30 8.C.Eq. 58. 


[a] IVustration—A will reading, 
“T also give and bequeath to my wife 
. . ». my life insurance policy, and 
the ballance of my whole estate and 
the use of all of my household goods 
during her lifetime,” gave the widow 
the life insurance policy and the bal- 
ance of the estate remaining after 
payment of preceding legacies, and 
gave her the use of the household 
goods for life, and did not give her 
merely a life estate in all three items, 
since any other construction would 
have resulted in an intestacy. In re 
Hillis, 178 N.Y.S. 348. 


17. Ark.—Moody v. Walker, 3 Ark. 
47, 
OE EE eine had v. Northrop, 18 Conn. 


D.C.—Montgomery  v. 
App.D.C. 490. 


Fla.—Merritt v. Brantly, 8 Fla. 226. 


a mtn v. Dunwoody, 19 Ga. 


te oru v. Summers, 205 Il].App. 


Brown, 25 


13 


Ind.—Stimson v. Rountree, 78 N.E. 
331, 80 N.E. 149, 168 Ind. 169. 


Ind.T.—Turner y. Turner, 64 S.W. 
543, 3 Ind.T. 582. 


Iowa.—Talbot v. Snodgrass, 
N.W. 500, 124 Iowa 681. 


Mass.—Myrick v. Stowe, 132 N.E. 
349, 240 Mass. 14; Mullaney v. Mona- 
han, 122 N.E. 387, 232 Mass. 279; Da- 
vis v. Davis, 114 N.E. 309, 225 Mass. 
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311; Sherburne vy. Littel, 107 N.E. 
962, 220 Mass, 385. 
ek es v. Fitcher, 38 Barb. 


Ohio.—Morrow v. Dirlam, 22 Ohio 
N.P.N.S. 565. 


R.I.—Rhode Island Hospital Trust 
Co. v. City of Woonsocket, 137 A. 411, 
48 RI. 345. ‘ 

S.Cc.—Rumph v. Rumph, 40 S.c.L. 
151; Hinson v. Pickett, 10 °S.C.Hq: 35. 


—_— 
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[§§ 1540-1543 


rily eut down a gift of an absolute interest in per- 


sonalty.?+ 


Interest.” 


without issue,? 


[§ 1543] i. Repugnant Gift Over after Absolute 
Where the testator clearly bequeaths 
property absolutely, he thereby exhausts his power 
of disposition,?* an attempted gift over is void,** 
and language purporting to create such gift over will 
not cut down the absolute interest bequeathed,?® as 
where such absolute interest is not eut down by a 
void and repugnant gift over on the death,?® death 


or marriage?’ of the legatee; al- 


though, where there is not a clear bequest of an abso- 


lute interest and the language employed is consistent 


with creation of a lesser interest, the gift over by 
way of remainder may show that the testator intend- 


ed to create in the first taker an interest less than ab- 


Va.—Dunlop v. Dunlop’s Ex’rs, 132 
S.E. 351, 144 Va. 297. : 


Wis.—In re Lovass’ Estate, 67 N.W. 
605, 92 Wis. 616. 


Eng.—In re Elliot, [1896] 2 Ch. 353. 
N.S.—Butler v. Butler, 29 N.S. 145. 
Sask.—In re Caswell, 5 Sask.L. 213. 


“An absolute gift or conveyance 
cannot readily be cut down by subse- 
quent inconsistent qualifying words.” 
Mullaney v. Monahan, 122 N.E. 387, 
388, 232 Mass. 279, 


[a] For example, where an abso- 
lute estate is given by bequest in clear 
and unmistakable language, it cannot 
be cut down to a lesser estate by a 
subsequent provision inconsistent 
with the gift. Sherburne vy. Littel, 
107 N.E. 962, 220 Mass. 385. 


{[b] Adding words “during her 
natural life” to’ a bequest to the tes- 
tator’s wife, her heirs and assigns, 
does not cut down the absolute inter- 


est given, but merely shows the tes- |}: 


tator’s ignorance of the law. Mer- 


ritt v. Brantly, 8 Fla. 226. 
18. Validity of: 

Restrictions and conditions generally 
see infra §§ 1751-1820. 

Limitaticns after gift of absolute in- 
terest see infra § 1658. 


19. Conn.—Bennett v. Packer, 39 
A. 739, 70 Conn. 357, 66 Am.S.R. 112, 3 
Prob.Rep.Ann. 56. 


Ind.—Koons v. Manifold, 62 N.E. 
116, 27 Ind.App. 643. 


Mass.—Harlow v. Bailey, 75 N.B. 
259, 189 Mass. 208; Loomis v. Gor- 
ham, 71 N.E. 981, 186 Mass. 444; Hom- 
er v. Shelton, 2 Metce. 194. 


N.Y.—Ilensworth v. Illensworth, 97 
N.Y.S. 44, 110 App.Div. 399; Graham 
v. New York Life Ins., etc., Co., 46 
Hun 261; Maiter of Stickney, 88 N. 
Y.S. 650, 41 Mise. 70, 3 Mills Surr. 
575; Russell v. Hilton, 76 N.Y.S. 238, 
37 Misc. 642 [mod 80 N.Y.S. 563, 80 
App.Div. 178 (aff 67 N.E. 1089, 175 
N.Y. 525 feeds den 68 N.E. 1124, 176 


N.Y. 560])] 

Pa.—Jones vy. Strong, 21 A. 981, 142 
ae 496; Roat’s Estate, 30 Pa.Super. 
oO . 


e Eee v. Dyer, 20 A. 243, 17 R. 


Eng.—Jn re Hill, [1902] 1 Ch. 807; 
In re Pinhorne, [1894] 2 Ch. 276. 


Effect of various parts of will see 
supra § 1531. : 


20. Louderbough v. Weart, 25 N. 


For later cases, developments and changes in the law see Annotations, 


solute,?® as where the presumption of an absolute in- 


J.Eq. 399; Kinnier v. Rogers, 42 N.Y. 
531; Schwab’s Estate, 22 Pa.Co. 218; 
Harding v. McAlpin, 12 Leg.Int. (Pa.)} 
278. 


21. Simpson v. Simpson’s Ex’x, 225 
S.W. 495, 189 Ky. 536. 


[a] Payment out of realty.—Where 
a testator gave to his wife all his 
personal property absolutely, a fur- 
ther direction that the wife, who was 
made executrix, should pay debts, did 
not limit the gift of the personal prop- 
erty in view of a provision for sale of 
lands for payment of debts. Simp- 
son v. Simpson’s Ex’x, 225 S.W. 495, 
189 Ky. 536. 


22. Substitutional gift over see 
infra § 1544. 


23. Fernandez v. Martin, 225 S.W. 
27, 189 Ky. 438. 


24. See infra § 1658. 


25. Ky.—Fernandez vy. Martin, 225 
S.W. 27, 189 Ky. 438. 


Me.—Webb v. Dow, 115 A. 279, 120 
Me. 519. 


Mass.—Myrick v. Stowe, 
349, 240 Mass. 14. 


N.J.—Kleaner v. Jacobs; 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 
N.J.Eq. 139]. 


N.Y.—Tyson v. Blake, 22 N.Y. 5583. 
In re Farmer’s Will, 163 N.Y.S. 1089, 
99 Mise. 437. 


Va.—Rolley v. Rolley’s Ex’x, 63 S.E. 
988, 109 Va. 449, 21 L.R.A.N.S. 64. 


Sask.—In re Caswell, 5 Sask.L. 213. 


26. Myrick v. Stowe, 132 N.B. 349, 
240 Mass, 14; Kleaner v. Jacobs, 146 
A. 55, 104 N.J.Eq. 406 [aff 152 A. 919, 
107 N.J.Eq. 139]; In re Robinson’s. 
Estate, 227 N.Y.S. 296, 131 Misc. 21; 
Rolley v. Rolley’s Ex’x, 63 S.E. 988, 
109 Va. 449, 21 L.R.A.N.S. 64. 


27. Talbot v. Snodgrass, 100 N.W.- 
500, 124 Iowa 681. ‘ 


28. In re Robinson’s Hstate, 227 
N.Y.S. 296, 131 Mise. 21; Proctor’s 
Estate, 2 Pa.Dist. 168; Rolley v. Rol- 
ley’s Hx’x, 63 S.E. 988, 109 Va. 449, 21 
ee 64; In re Caswell, 5 Sask. 


Void restriction against marriage 
see infra § 1545. 


29. Iowa.—Carman vy. Davis, 
N.W. 892, 193 Iowa 1076. 


Me.=—Gregeg iv.) Bailey, 113. A939; 
120 Me. 263. Be G 


Mass.—Dallinger y. Merrill, 113 N. 
E. 279, 224 Mass. 534; Clark v. In- 
habitants of Andover, 92 N.E. 1013, 


132 N.E. 
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same title and section number. 


§§ 1543-1546] 


terest arising from a gift in general or indefinite lan- 


guage is rebutted by the gift over,?® or where the | 


combination of a limited power of disposition for the 
special benefit of the legatee coupled with a gift over 
of the remainder shows that the legatee took an in- 
terest less than absolute.*? 


Property undisposed of. Where personal prop- 
erty is given absolutely by will, a gift over of what 
remains undisposed of, being void for inconsistency, 
will not cut down the bequest of the absolute inter- 
est,°2 although, where construction of the whole 
will does not clearly show an intent to bequeath an 
absolute interest, the gift of property remaining may 
create an interest less than absolute in the first tak- 
er.38 


{§ 1544] j. Substitutional Gift Over on Death.?4 
On a construction of a gift over on death of the 
first leratee as referring to death at or before the 
time for vesting, or a substitutional construction,?® a 
legatee surviving to the date of vesting takes an ab- 
solute interest.*° 


207 Mass. 91. 
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Statutes providing that a clear and distinct be- 
quest cannot be affected by any other words not 
equally clear and distinct are relevant to a case where 
a clear bequest of an absolute interest is followed by 
a gift over on death of the legatee without issue,*? 
so that, if in the later provision there is doubt as to 
the time at which death without issue must oceur to 
make the gift over effective, such doubt will be re- 
solved in favor of death at or before the time of vest- 
ing and the legatee will secure an absolute inter- 
est,?8 and in such a ease other statutes to the effect 
that the later of two irreconcilable provisions shall 
control do not apply because the provisions are not 
in fact irreconcilable.®® 


[§ 1545] k. Void Restriction against Marriage.*° 
A void restriction against marriage*! will not-cut 
down an absolute interest in personalty.*? 


[§ 1546] 1. Precatory Words. Mere precatory 
words are insufficient to render an interest less than 
absolute,** as where the interest bequeathed remains 
absolute despite the testator’s expression of a wish as 


nenhew, while the eighth section pro- 
vided that the share of the estate 


N.Y.—Livingston v. Mueray, 68 N. 
Y. 485 [mod 4 Hun 619, 67 Barb. 214]; 
In re Reynolds, 191 N.Y.S. 245, 198 
App.Div. 394 [appeal dism 135 N.E. 
937, 283 N.Y. 606];. In re Griffin, 135 
N.Y.S. 518, 75 Misc. 441. 


N.C.—Williams v. Best, 142 S.E. 2, 
195 N.C. 324. 


Tenn.—Parker v. Milam, 
(2d) 674, 166 Tenn. 266. 


30. Hiller y. Loring, 136 A. 350, 126 
Me. 78; Gregg v. Bailey, 113 A. 397, 
120 Me. 268. 


31. Bateman v. Case, 136 N.W. 590, 
170 Mich. 617; In re Whitney’s Estate, 
124 N.Y.S. 909, 69 Misc. 131, 7 Mills 
Surr. 578. 


Life estate with power to consume 
see infra § 1661. 


32. Conn.—Browning v. South- 
worth, 41 A. 768, 71 Conn. 224; Mc- 
eee Appeal, 41 Conn. 607, 19 Am. 
Re 525. 


Me.—Methodist Church of Mon- 
mouth vy. Fairbanks, 126 A. 823, 124 
Me. 187. 


Minn.—Cowles v. Henry, 63 N.W. 
1028, 61 Minn. 459. 


N.J.—Hyde v. Hyde, 102 A. 830, 88 
N.J.Eq. 358; Dodson v. Sevars, 30 A. 
477, 52 N.J.Bq. 611; Annin’s Ex’rs v. 
Vandoren’s Adm’r, 14 N.J.Eq. 135. 


N.Y.—Campbell v. Beaumont, 91 N. 
Y. 468; Farney v. Weirich, 103 N.Y.S. 
38, 52 Misc, 252. 


Va.—Conrad v. Conrad’s Ex’r, 97 S. 
B®. 336, 123 Va. 771; Carr v. Effinger, 
TSAVa, 19%: 


Eng.—Watkins v. Williams, 3 Macn. 
&G. 622, 49 Eng.Ch. 481, 42 Reprint 
400; Bowes v. Gosiett, 4 Jur.N.S. 17; 
Bourn v. Gibbs, 1 Russ.&M. 614, 5 
Eng.Ch. 614, 39 Reprint 236, Taml. 
414, 12 Eng.Ch. 414, 48 Reprint 165. 


Ont.—Re Brenner, 18 Ont.W.N. 406. 


33. Smith v. Bell, 6 Pet. (U.S.) 68, 
82, 8 L.Ed. 322; Shaw v. Hughes, 108 
A. 747, 12 Del.Ch. 145; In re Skinner, 
VOpeN hy: Sith OLSON. olor Ln re 
Whiteley’s Estate, 117 A. 77, 273 Pa. 
364; In re Geist’s Hstate, 44 A. 437, 
$93) Pa. 398: 


‘It would be difficult . to sup- 
port the proposition, that a personal 
thing, not consumed by the use, could 
not be limited in remainder, after a 


61 S.W. 


with a power to use and even dispose 
of it; provided the whele will show- 
ed a clear intention to limit the inter- 
est of the first taker to his life.” 
Smith v. Bell, supra. 


34. Repugnant gift over see su- 
pra § 1543. 


35. See infra §§ 1324-1339, 


36. Conn.—Belcher v. Phelps, 144 
A. 659, 109 Conn. 7; Apveal of Strong, 
81 A. 1020, 84 Conn. 665. 


N.J.—New Jersey Title Guarantee & 
Trust Co. vi Snyder, 143 A. 725, 103 
N.J.Eq. 502. 


N.Y.—Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 297; Bacon v. Sayre, 147 N. 
Y.S. 522, 84 Misc. 462) [aff 148 N.Y. 
S. 1105, 164 App.Div. 909}; Matter of 
Lehrbach, 123 N.Y-S. 897, 139 Anv.Div. 
28; Matter of Geissler, 76 N.Y.S. 100, 
72 App.Div. 86. 


N.C.—Goode v. 
5, 180 N.C. 475, 


Pa.—Rewalt v. Ulrich, 23 Pa.St. 
388; Fulton v. Fulton, 2 Grant 28; 
Peter’s Estate, 7 Pa.Dist. 52. 


[a] For example (1) where a para- 
graph of a will gave an absolute 
legacy and the next paragraph pro- 
vided that, on the beneficiary’s death 
without issue, the legacy should go 
to specified persons, held the gift be- 
came absolute on the legatee’s surviv- 
ing the testatrix.. Appeal of Strong, 
81 A. 1020, 84 Conn. 665. (2) Where 
the testator devised to his sister ‘‘one 
thousand dollars if she be alive,” and 
if not to another, and the sister sur- 
vived the testator, she took the gift 
to her absolutely. McCoury’s Ex’rs 
v. Leek, 14 N.J.Eq. 70. (3) Where 
there is a bequest of personalty in 
terms absolute in remainder after a 
life interest, with an alternative be- 
quest in the event of the death of the 
legatee to children of the legatee or 
in default of children then over, such 
contingency will be construed as lim- 
ited to the period of the life interest, 
and if it does not occur during that 
period the bequest becomes absolute. 
Umstead and Reiff’s Appeal, 60 Pa. 
365. 


37. In re Hamon’s Hstate, 212 P. 
399, 60 Cal.App. 154. 

38. In re Hamon’s Estate, supra. 

{a] Tlustration.—Where the sixth 


section of a will gave half of the 
residuary estate absolutely to a 


Hearne, 105 S.E. 


should be paid to the nephew on his 
marriage or his attaining the age of 
thirty years, and, if he died without 
issue, should be paid to another, the 
»rovision of Civ. Code § 1322, that a 
clear and distinct devise or bequest 
cannot be affected by any other words 
not equally clear and distinct is rele- 
vant, so that the provision for gift 
over cannot apply after the nephew 
reached his thirtieth birthday, and 
became entitled to his share. In re 
Hamon’s Estate, 212 P. 399, 60 Cal. 
App. 154, 


39. In re Hamon’s Estate, supra. 


[a] IDustration.—A later clause in 
a will, providing that the share of a 
nephew in the residue should be paid 
to him on his marriage or on his thir- 
tieth birthday, and if he died without 
issue, should be paid to another, was 
not irreconcilable with an _ earlier 
clause, giving the nephew an absolute 
interest in the residue, so as to be 
within Civ. Code § 1321. In re Ha- 
ph Estate, 212 P. 399, 60 Cal.App. 


40. Repugnant gift over on mar- 
riage see supra § 1543. 


41. See infra §§ 1770, 1771. 

42. Morley v. Rennoldson, 2 Hare 
570, 24 Eng.Ch. 570, 67 Reprint 235; 
In‘re Tucker, 3 Sask.L. 473. 

43. U.S.—Pfeifer v. Wright, 34 F. 
(2d) 690 [aff 41 F.(2d) 464, 73 ALR. 
932 (cert den 51 S.Ct. 181, 282 U.S. 
896, 75 L.Ed. 789)]. 

Cal.—Kauffman v. Gries, 74 P. 846, 
141 Cal. 295. 

Conn.—Clark v. Baker, 101 A. 9, 91 
Conn. 663. 

Del.—Grant v. Mullen, 138 A. 613, 15 
Del.Ch. 174. 

Ind.—WNichols v. Alexander, 152 N.E. 
863, 90 Ind.App. 520. 

Iowa.—Rona v. Meier, 47 Iowa 610, 
29 Am.R. 493. 

Me.—Pieree v. Pierce, 96 A. 1438, 
114 Me. 311; Low v. Low, 77 Me. 171. 

Md.—Negro Chase v. Plummer, 17 
Md. 165. 

Mass.—Knibbs y. Knibbs, 127 N.E. 
885, 236 Mass. 182. 

N.J.—Harkness vy. 
347, 100 N.J.Eq. 48. 


N.Y.—Ottman v. Allter, 208 N.Y.S. 


Zelley, 135 <A. 
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to its disposition following death of the first taker,** 
as where there is a preeatory gift over of what re- 
by the first taker,*® 
or preeatory language respecting a disposition of the 
property during the lifetime of the legatee,*® as in 


mains unused or undisposed of 


WILLS 


down.®°° 


the ease of a remarriage,t? or a gift for certain pur- 


poses expressed in precatory language,*’ although, 
where the expressions alleged to be preeatory are in 
, they may serve to eut down what 


effeet mandatory, 


454, 312 App.Div. 80 [aff 152 N.B. 412, 
242 N.Y. goals In re Blanch’s Will, 
214 NY, 665, 126 Mise. 421; In re 
Wilber’s Will, 202 N.Y.S. 760, 122 
Misc. 472 

Shicsureath v. Borst, 18 Ohio App. 
115. : 

Pa. r v. Stubbs, 90°A. 1132, 
11383, 244 Pa. 482; Heck’s Estate, 32 
A. 413, 170 Pa. 232 ; In re Pennock’s 
Hstate, 20 Pa. 268, 69 Am,.D. TIS. 


Bng.—Wells vy. Wood, 4 L.T.Rep.N. 
S. 768. 

“While expressions of a desire or 
wish of a testator as to a specific dis- 
position of his property, standing by 
themselves alone, may establish a 
valid bequest or devise, this is not the 
rule when such expressions are used 
after the testator has made an abso- 
lute disposition of his property. Aft- 
er an absolute bequest or devise has 
been made, no precatory words of the 
testator to his legatee or devisee can 
defeat the estate previously granted.” 
Miller v. Stubbs, supra. 


fa] Despite statute making later 
clause coutrolling, an absolute gift 
will not be cut down by subsequent 
precatory words. Pfeifer v. Wright, 
34 F.(2d) 690 [Laff 41 Fi(2d) 464, 73 
A.I.R. 982 (cert den 51 S.Ct. 181, 282 
U.S. 896, 75 L.Ed. 789) ]. 


{b] Expression of wish against 
alienation.—A provision of a will be- 
queathing bank stock, that “it is my 
earnest desire and request that each 


legatee Shall keep the . . . 
stock so long as he shall live,” was 
merely expressive of a wish, and did 
not cut down or limit the gift. In re 
Wilber’s Will, 202 N.Y.S. 760, 122 


Misc. 472. 


{c] Precatory restriction on use.— 
A bequest, absolute in form, was not 
limited by a subsequent paragt raph re- 
citing that the testator “wants” the 
beneficiary not to withdraw more 
than fifteen dollars monthly, unless 
sick. In re Blanch’s Will, 214 N.Y. 
S. 565, 126 Mise. 421. 


fd] Use in business and for fam- 
ily —A will giving store property, 
including “book accounts, bills re- 
eceivable and notes,” in absolute fee, 
passed absolute title to beneficiaries, 
and clauses providing that bank ac- 
counts, bills receivable, and notes 
should be used in the business, and 
that necessary groceries be furnished 


his family and his brother's family 
without charge, were merely preca- 
tory. Ottman -v. Allter, 208 NVY.S 


454, 212 App.Div. 80 [aff 152 N.E. 412, 


242 N.Y. 625]. 
44. Conn.—Clark v. Baker, 101 A. 
9, 91 Conn. 663. 


Del.— Grant v. Mullen, 188 A. 613, 
15 Del.Ch. 174. 


Iowa.—Bills v. Bills, 45 NW. 748, 
80 Iowa 269, 20 Am.S.R. 418, 8 L.R.A. 
696; Rona v. Meier, 47 Iowa 610, 29 


Am.R, 493. 


Mass.—kKnibbs _ v. 
885, 286 Mass. 183. 


Knibbs, 127 N.E. 


N.J.—Harkness v. Zelley, 135 A. 


347, 100 N.J.Eq. 48. 

N.Y.—In re Sweeney’s Will, 200 N. 
Y.S. 382, 120 Misc. 668. 

fa] For example, where the testa- 
trix bequeathed all her property to 
her sister, the further provision, 
“Should the 5,000 bond remain intact 
at Her Death and Should the Follow- 
ing beneficiaries remain kind to her 
t would like Her to dispose of things 
as follows,” ete, was clearly prec- 
atory, and therefore the bequest to 
the sister was absolute. In re Swee- 
ney’s Will, 200 N.Y.S. 332, 120 Misc. 
66S. 

45. Clark v. Baker, 101 A. 9, 91 
Conn. 668; Sims v. Ratcliff, 110 N.E. 
22, 62 Ind.App. 184. 


[a] For example, a wife’s will 
devising and bequeathing all her es- 
tate to her husband, his heirs and as- 
signs, “but it is my wish and desire 
that after his deceuse so much as is 
left unused by him be divided,” etc., 
was an absolute bequest of personalty 
to husband. Clark v. Baker, 101 A. 9 
91 Conn. 668. 


{b] Mere suggestion.—An item in 
a will giving personal property to 
wife for her support, with power of 
sale, and suggesting that the property 
undisposed of at her death be given 
to certain persons, was an absolute 
bequest to the wife, as the suggestion 
respecting disposition over of what 
remained undisposed of was purely 
precatory. Sims v. Ratcliff, 110 N.E. 
122, 62 Ind.App. 184. 


46. Knibbs v. Knibbs, 127 N.E. 885, 
236 Mass. 182; In re Atkin, 137 N.Y. 
S. 88, 76 Misc. 386; In re Herskovitz’s 
Bstate, 81 Pa.Super. 379. 


[a] Suggestion that wife furnish 
money for education of grandson did 
not cut down bequest of absolute in- 
terest to her. Knibbs vy. Knibbs, 127 


N.E. 885, 236 Mass. 182. 
47. Miller v. Stubbs, 90 A. 1132, 
244 Pa. 482. 


[a] Dlustration. — Under a will 
making an absolute bequest of the tes- 
tator’s residuary estate “to my be- 
loved wife desiring that she 
shall use such portion of my estate as 
may seem best to her in support of 
my beloved son .. . and my be- 
loved daughter - and in case 
of her remarriage pay ten thousand 
dolars to each of them, then living,” 
the wife took the estate absolutely, 
free of any trust in favor of the chil- 
dren named. Miller y. Stubbs, 90 A. 
1132, 244 Pa. 482. 


48. See supra § 1534. 


In re Bailey’s Will, 253 N.Y.S 
141 Mise. 748; In re Mahlstedt’s 

250 N.Y.S. 628, 140 Misc. 245 
[mod in other respects 254 N.Y.S. 
, 234 App.Div. 891]; Miller v. 
Stubbs, 90 A. 1132, 244 Pa. 482 (recog- 
nizing rule). 


fa] When language regarded as 
mandatory.—(1) Generally see supra 
§ 1133. (2) “In the present case the 
testator, after having made a dispo- 


[§ 1548] n. Trusts.5? 
is clearly given, a repugnant trust attached is void,>? 
and will not eut down the absolute interest,®* nor will 


[§§ 1546-1548 


would otherwise be an absolute interest.*? 


[§ 1547] m. Restraints 
the will bequeaths an absolute interest in personalty, 
an attempted restraint on alienation will not cut it 


on Alienation. Where 


Where an absolute bequest 


sition of his estate absolutely, merely 


expressed a desire that his residuary ~ 


legatee should make a certain use of 
his bounty. He did not dispose of his 
estate in the first instance by express- 
ing a wish or desire as to what should 
be done with it. If he had so disposed 
of it, the expression of his wish or 
desire would have to be regarded as 
an expression of his intention, to be 
carried out with the same effect as 
if his words had been mandatory. 
The estate was first given to the wife 
absolutely, and only after it was so 
given to her was there an expression 
of desire that she should do certain 
things with it. Having given his es- 
tate absolutely to her, his expressed 
desire no longer bound it asa manda- 
tory direction to be carried out by 
her. His expressed desire reached 
only her, to be followed or not, as 
She might determine.” Miller v. 
Stubbs, 90 A. 1132, 1133, 244 Pa. 482. 


50. Me.—Pierce v. 96 A. 
143, 114 Me. 311. 


Mass.—Potter v. Merrill, 9 N.E. 572, 
143 Mass. 189. 


N.H.—Flanders v. 
558, 80 N.H. 566. 


N.J.—Manning v. Graig, 4 N.J.Eqa. 
436, 41 Am.D. 739. 


N.Y.—Hacker v. Hacker, 138 N.Y. 
S. 194, 153 App.Div. 270; Russell. v. 
Hilton, 80 N.Y.S. 568, 80 App.Div. 178 
[mod 76 N.Y.S. 233, 37 Misc. 642, and 
aff 67 N.E. 1089, 175 N.Y. 525 (rearg 
den 68 N.E. 1124, 176 N.Y. 560)]. 


Pe capieaas ss v. Newland, 46 N.C. 


Ohio.—Hicks v. Stone. 9 Ohio Dec. 


Pierce, 


Parker, 120 A. 


‘(Reprint) 132, 11 Cince.L.Bul. 67. 


S.C.—American Bible Soc. vy. Noble, 
32 S.C.Eq. 156. 


Va.—-Dunlop v. Dunlop’s Ex’rs, 132 
S.E. 351, 144 Va. 297. 


Eng.—Corbett v. Corbett, 14 P.D. 7. 


[a] For example (1) a bequest to 
a son of tangible personal and real 
estate and good will of business vest- 
ed in son absolute control and com- 
plete ownership, notwithstanding sub- 
sequent condition that he should only 
receive one fourth if he sold business 
in entirety. Dunlop v. Dunlop’s Ex’rs, 
132 S.E. 351, 144 Va. 297. (2) Clause 
of a will providing that the estate, 
consisting of both real and personal 
property, should not be transferred 
“only in the name of the H. family, 
and must remain the H. estates for- 
ever,’ was ineffectual to limit the 
quality of the estate given by the 
préceding words of absolute bequest. 
Hacker v. Hacker, 138 N.Y.S. 194, 153 
App.Div. 270 [rev 133° N.YiS. 266, 75, 
Mise. 380]. 


Validity of restraints on alienation 
see infra §§ 1758-1762. 


51. Testamentary trusts generall 
see infra §§ 1821-1903. «: y 


52. See infra § 1848. 


53. Walkerly’s Estate, 41 P. V712, 
108 Cal. 627, 49 Am.S.R. 97; Potter 


For later cases, developments and changes in the law see Annotations, same title and section number. 


aa er 


§§ 1548-1550] 


a bequest of an absolute interest be eut down by a 
trust provision where the trust is regarded as execut- 
ed from the date of the testator’s death,®* and the 
interest may be absolute notwithstanding the erea- 
tion of a valid trust to regulate its use,®® as in the 
case of a trust until the legatee attains his major- 
ity,°® or recovers his sanity,®” or for a stated num- 
ber of years,®* and notwithstanding the creation of 
a trust under which the trustee is to separate and 
pay over the legacy to the legatee for her own person- 
Obseure language alleged to create a trust 
will not cut down a bequest of an absolute interest,®° 
nor will mere precatory expressions falling short of 
a trust,°! although, where it appears that the tes- 
tator did intend to create a trust with remainder over 
to another, and that the trust is valid, the interest of 


al-use.>® 


v. Merrill, 9 N.E. 572, 143 Mass. 189; 
Van Dusen’s Estate, 5 Pa.Dist. 234, 17 
Ba Combos. 


54. Munford v. Peeples, 108 S.E. 
454, 152 Ga. 31. 


55. Radford v. Fidelity & Colum- 
bia Trust Co., 215 S.W. 285, 185 Ky. 
453; Webster’s Trustee v. Webster, 
(Ky.) 21 S.W. 332; Drye v. Cunning- 
ham, Medley & Co., T4-S.Wor2l2g. 24 
Ky... 2500; Miller Vv. Tilton, 49 S.W. 
967, 20 Ky.L. 1676; Meehan v. Bren- 
nan, 45. N.Y.S. 57, 16 App.Div. 395; 
Union Savings Bank & Trust Co. v. 
Alter, 132 N.E. 834, 103 Ohio St. 188. 


“Where personal property is de- 
vised without any limitations, and 
there is no devise over, the require- 
ment that it be placed in the hands 
of a trustee does not change it from 
an absolute ownership or fee to a less 
estate.” Radford v. Fidelity & Colum- 


bia Trust Co., 215 S.W. 285, 290, 185 
Ky. 453. 
56. Cornelison v. Million, (Ky.) 


124 S.W. 366. 


[a] Tlustration—Where the tes- 
tator, by a codicil, confirmed his prior 
will and provided that all the cash 
notes and. debts owing to him, after 
payment of his debts, should pass to 
two grandchildren named, and if there 
be any other heir, full prother or sis- 
ter to them, they should share equal- 
ly, the money to be loaned and the 
interest used for the benefit of the 
children, and each to draw his share 
of the principal on coming of age, 
the gift was absolute and not subject 
to condition that the grandchildren 
should not take unless they lived to 
reach majority, so that on the death 
of one of the grandchildren, before 
reaching majority, his share passed 
by descent, one half each to his sur- 
viving father and mother, as provided 
by St. §§ 1393, 1403 (Russell St. §§ 
88105 3821). CGornelison  v. Million, 
(Ky.) 124 S.W. 366. 


57. In re Prier’s Will, 134 N.Y.S. 
865, 75 Misc. 53, 8 Mills Surr. 511. 


58. Bentz v. Maryland Bible Soc. 
37 A. 708, 86 Md. 102 (interest became 
absolute on termination of trust). 


59. In re Wadskier’s Will, 98 A. 
402, 86 N.J.Eq. 259. 


60. Del.—dJames vy. 
787, 16 Del.Ch. 34. 

Ga.—Turner v. Kirkpatrick, 3 S.E. 
246, 77 Ga. 794. 

Mo.—In re MecVeigh’s Estate, 164 
S.W. 673, 181 Mo.App. 566. 

N.J.—Kremelberg v. Thompson, 103 
A. 523, 87 N.J.Eq. 655. 

R.I.—In re Howard, 159 A. 143, 52 
Ee heute 10s 


James, 139 A. 


WILLS 


is postponed.®* 


_ Tex.—Hunt v. Dallas Trust & Sav- 
ings Bank, (Civ.App.) 237 S.W. 605. 


{a] Por example, under a_ will 
devising and bequeathing to a brother 
and son in equal proportions “all my 
interest in the following business 
houses. .'=.-.» and’\the assets and 
property of every kind of said hous- 
es,” the beneficiaries took absolutely, 
as there was nothing to indicate a 


trust. Kremelberg v. Thompson, 103 
A. 523, 87 N.J.Eq. 655. 
61. Matter of Atkins, 137 N.Y.S. 


88, 76 Misc. 389; Baker’s Ex’rs v. 
Baker, 44 S.E. 174, 53 W.Va. 165. 


5 ets for certain purposes see supra 
1 


Precatory language generally sce 
Supra § 1546. 


62. Ricks v. Johnson, 99 So. 142, 
134 Miss. 676; Burtis v. Doughty, 3 
Bradf.Surr. (N.Y.) 287. 


63. In re Sackett’s Will, 194 N.Y.S. 
108, 201 App.Div. 58; In re Gunnell’s 
Estate, 112 A. 450, 269 Pa. 343. 


[a] Dlustration.—Under the first 
sentence of the clause of a will: “‘The 
balance of my residue to be divided 
equally between my sister, E., and 
A., my niece. My sister’s share to be 
held in trust by my executor, he to 
use the interest and if necessary the 
principal for her maintenance,” there 
is an absolute gift to E, not destroyed, 
but modified only, by the carving out, 
in the second sentence, of an estate 
for her life, and giving it to the ex- 
ecutor in trust, to uSe the income, and 
if necessary the principal, for her 
maintenance, and, where the sister 
dies in the lifetime of the testator, the 
trust never becomes effective, and the 
absolute interest of the sister remains 
and passes to her next of kin. In re 
Sackett’s Will, 194 N.Y.S. 108, 201 
App.Div. 58. 


64. Coyle v. Donaldson, 105 A. 605, 
90 N.J.Eq. 122 [rev on other grounds 
108 A. 308, 91 N.J.Eq. 138]. 


fa] It is within power of testator 
to make a bequest of money directly 
to a legatee without the intervention 
of trustees, postponing the time of 
payment, or giving discretion to the 
executors to pay the legacy in partial 
payments at such times as they might 
deem proper. Coyle v. Donaldson, 105 
A. 605, 90 N.J.Eq. 122 [rev on other 
grounds 108 A. 308, 91 N.J.Eq. 138]. 


65. Md.—Reid v. Walbach, 23 A. 
472, 75 Md. 205; Buchanoon v. Lloyd, 


1 A. 845, 6 A. 171, 64 Md. 306; Wood 
v. Conrey, 62 Md. 542. 

Mass.—McKim vy. Harwood, 129 
Mass. 75. 


Miss.—Funchess v. Seibe, 27 Miss. 
26. 
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the first taker may be less than absolute.®? 


Bequest of an absolute interest in remainder is not 
cut down nor nullified by a provision creating a trust 
for the lifetime of the legatee.°* 


[§ 1549] 0. Postponement of Distribution. 
absolute interest may be given, although distribution 


An 


[§ 1550] p. To What Gift or Property Limita- 
tions Apply. A limitation in an adjoining clause or- 
dinarily will not apply to personal property in anoth- 
er clause unless expressly stated, but the personalty 
will go absolutely,°*® and limitations referring only 
to realty will not cut down an absolute interest in 
personal property,°® although, where construction of 
the whole will shows an intent to have the qualifica- 


N.Y.—Russell vy. Hilton, 80 N.Y.S. 
SH 30 App.Div. 178 [mod 76 N.Y.S. 
3, 37 Misc. 642, and aff 67 N.E. 1089, 
5 NY. 525 (rearg den 68 N.E. 1124, 
6 N.Y. 560)]. 

Pa.—In re Fitzgibbon’s Estate, 116 
A. 289, 272 Pa. 345. 


Tenn.—Parker v. Milam, 
(2d) 674, 166 Tenn. 266; 
Tipton, 1 Coldw. 252. 


Va.—Barksdale v. White, 28 Gratt. 
(69 Va.) 224, 26 Am.R. 344. 


fa] WMustrations.—(1) Under a 
will requiring that the testator’s es- 
tate be kept intact for ten years, un- 
less his wife remarried, in which 
event it should be settled up and di- 
vided, but providing that moneys giv- 
en his daughters in place of insurance 
be not charged up against them, a 
provision that, if either of the daugh- 
ters demised, her share should revert 
to the other two and so on to the 
last survivor referred, not to the in- 
surance money, but to the estate. In 
re Fitzgibbon’s Estate, 116 A. 289, 
272 Pa. 345. (2) Where the testator, 
before disposing of residue, set up a 
four thousand dollar fund to be dis- 
tributed among five children equally, 
stating that he had omitted deceased 
son’s children from sharing therein 
because the testator had already paid 
out for him an amount at least equal 
to the pro rata share thereof, a subse- 
quent clause that the children should 
have only a lifetime use of bequests 
was inapplicable to the four thousand 
dollar fund. Parker v. Milam, 61 S.W. 
(2d) 674, 166 Tenn. 266. 


66. Selby v. Summers, 205 Ill.App. 
137; Thurmond v. Thurmond, 228 S. 
Ww. 29, 190 Ky. 582; Settles v. Shafer, 
129 S.W. 897, 229 Mo. 561; In re 
Jann’s Estate, 258 N.Y.S. 795, 144 
Misc. 64. 


{a] Mllustration.—After a testator 
bequeathed personal property to his 
wife absolutely and without any 
qualifications, he gave to her his land, 
houses, and tenements and heredita- 
ments for life, providing that after 
her death “said lands, houses and all 
real estate, personal property shall 
be sold and the proceeds of such sale 
or sales shall be equally divided be- 
tween my blood relatives or legal 
heirs,” and that the executor, who was 
to ‘‘take charge of said estate’ after 
his wife’s death, should “have power 
to collect all notes, settle all mort- 
gages, sell all lands and settle the en- 
tire estate” according to law, and his 
legal heirs then living should take 
share and share alike. It was held 
that it did not cut down and qualify 
the estate which he gave his wife 
in his personal property. Settles v. 
Shafer, 129 S.W. 897, 229 Mo. 561. 


56 
23 
Lt 
17 


61 S.W. 
Tipton v. 
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tion in the separate clause relate to the personalty, it 
will reduce the absolute to a lesser interest.°* 
a limitation reducing interest applies in terms only to 
specified personalty, it will not be broadened by im- 
plication to include nonspecified personalty,®* and a 
qualification relating to time of delivery will not be 
extended by implication to eut down an absolute in- 
terest expressed in a different clause of the wil 


[§ 1551] 4. Defeasible 


67. Nance v. Woodward, Wythe 
Orig. Ed. 4 (2d ed 180). 


68. Little v. Ennis, 92 So. 167, 207 
Ala. 111. 


{aj Illustration. Where a hus- 
band’s will gave his wife absolute 
title to certain real estate and all 
personal property “except the bends 
and stocks hereinafter mentioned,” 
and in a subsequent clause gave her 
the income for life from specified 
bonds and stocks, a further item giv- 
ing to the issue of the testator’s chil- 
dren after the death of his wife and 
children “all of my estate, real, per- 
sonal, and mixed, that may be on 
hand at the death of the last survivor 
of them,” was not applicable to the 
property to which the wife was given 
absolute title by the first-mentioned 
clause, so as to cut down the absolute 
estate to a lesser one, since the fur- 
ther item had reference merely to the 
specified stocks and bonds in which 
she was given a life estate by the sub- 
sequent clause. Little v. Ennis, 92 
So. 167, 207 Ala. 111. 


69. In re Hamon’s Estate, 212 P. 
399, 60 Cal.App. 154. 


[a] For example, where the sixth 
clause in a will made an absolute gift 
of half of the residue, a separate 
paragraph in the eighth clause that, 
if the donee died without issue, his 
share should go to another, gram- 
matically and logically applies only 
to the main subject matter of the sec- 
tion in which it was contained, which 
related to the time for the payment of 
the share to the donee. In re Hamon’s 
Estate, 212 P. 399, 60 Cal.App. 154. 


70. Glass v. Johnson, 130 N.E. 473, 
297 Ill. 149; Schee v. Boone, 243 S.W. 
882, 295 Mo. 212. See also infra §§ 
1552, 1557. 


71. Cal.—Newlove v. Mercantile 
Trust Co. of San Francisco, 105 P. 
971, 156 Cal. 657. 


Ga.—Mayer vy. Wiltberger, Ga.Dec. 
pled tare 0 


Ill.—Smith v. Bedell, 182 N.E. 622, 
349 Ill. 523; Glass v. Johnson, 130 N. 
BE. 473, 297 Ill. 149; Rasmusson v. 
Unknown Wife of Hoge, 127 N.E. 356, 
293 Ill. 101; Williams v. Green, 92 N. 
HE. 960, 246 Ill. 548, 188 Am.S.R. 254; 
McFarland v. McFarland, 52 N.E. 281, 
177 Ill. 208, 4 Prob.Rep.Ann. 279. See 
McIntyre v. Dietrich, 128 N.E. 321, 294 
Ill. 126 (recognizing rule). 


Ind.—Corey v. Springer, 37 N.E. 322, 
138 Ind. 506; Greer v. Wilson, 9 N.E. 
284, 108 Ind. 322; Matlock v. Lock, 73 
N.E. 171, 38 Ind.App. 281. 


Iowa.—Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210. 


Ky.—Littell v. Littell, 22 S.W.(2d) 
612, 232 Ky. 251; Cooper’s Adm’r vy. 
Clarke, 240 S.W. 361, 192 Ky. 404; 
per v. Pollitt, 76 S.W. 412, 25 Ky.L. 


Fees*—a. In 
There may be created by will an estate in fee subject 


WILLS 


Where 


gency, operates 
14 


General. 
dinarily termed 


Mass.—Claflin v. Perry, 12 Mass. 
425. 


N.H.—Eaton v. Straw, 18 N.H. 320. 


N.J.—Sayre v. Kimble, 114 A. 744, 
93 N.J.Hqg. 30; Steward v. Knight, 49 
A. 535, 62 N.J- Bq. 232. 


N.Y.—In re Vosburgh’s Estate, 255 
N.Y.S. 393, 142 Mise. 676. 


N.C.—West v. Murphy, 149 S.E. 731, 
197 N.C. 488. 


Ohio.—Anderson v. United Realty 
Co., 86 N.E. 644, 79 Ohio St. 23, ol 
ULR.A.N.S. 477 [aff 32 S.Ct. 50, 222 U. 
S. 164, 56 L.Ed. 144]. 


Pa.—Martin vy. Grinnage, 
676, 289 Pa. 473. 


[a] Thus the rule that a limita- 
tion over. after a fee is void appies 
only where the first devisee takes a 
fee simple absolute, and has ne ap- 
plication to a case where he takes 
only a defeasible fee, since the very 
essence of a defeasible fee is that it 
terminates on the happening of a par- 
ticular event, and hence a limitation 
over after the happening of that event 
is in no sense a limitation over after 
the devise of the fee. Littell v. Lit- 
tell, 22 S.W.(2d) 612, 232 Ky. 251. 


{[b] Illustration.—Where there is 
a primary gift of property in fee with 
a gift over of the same property to 
other persons, to take effect on the 
happening of a definite event, the first 
devise will be held to pass a fee sim- 
ple, subject to be defeated by the hap- 
pening of the named event, and the 
second gift to be an executory devise 
taking effect upon the happening of 
the named event. Steward v. Knight, 
49 A. 535, 62 N.J.Hg. 232. 


Cross references: 


Executory devises in 
§§ 1662-1668. 


Executory interests 
Hstates §§ 195-232. 


ae: use in general see Estates § 


137 A. 


general see infra 


in general see 


Executory devise as a shifting use 
see infra § 1667. 


72. Glass y. Johnson, 130 N.E. 473, 
297 Ill. 149; Gavvin v. Carroll, 114 
N.E. 927, 276 Ill. 478; Williams v. 
Green, 92 N.B. 960, 246 Ill. 548, 138 
Am.S.R. 254; Coquillard v. Coquillard, 
113 N.E. 474, 62 Ind.App. 426; 
Horne v. Campbell, 3 N.B. 316, 771, 
100 N.Y. 287, 53 Am.R. 166; West v. 
Murphy, 149 S.E. 731, 197 N.C. 488. 
See McIntyre v. Dietrich, 128 N.E. 321, 
294 Ill. 126 (recognizing rule). 


73. Ark.—Wiggins y. Hill, 223 S. 
W. 394, 145 Ark. 152. ° 

Cal.—Carothers’ Estate, 119 P. 926, 
161 Cal. 588. 


Conn.—Cumming v. Péndleton, 153 
A. 175, 112 Conn. 569; Meriden Trust 
& Safe Deposit Co. v. Squire, 103 A. 
269, 92 Conn. 440. 


Del.—Mock v. Goldstein, (Ch.) 156 


*By LORENTZ B. KNOUFF (§§ 1551-1579). 


Van 


[§§ 1550-1551 


to be defeated upon the happening of some future 
event or contingency,’? or an estate in fee with an 
executory devise over, which executory devise is in 
the nature of a shifting use, to take effect upon the 
happening of some future event or contingency, and 
which, upon the happening of such event or contin- 


to cut off the preceding estate in 


fee.74_ The estate, when so limited, is still a fee, for 
the reason that it will last forever if the contingency 
does not happen.*? 


An estate in fee so created 1s or- 
a defeasible fee,** but it has also 


A. 221; Delaware Trust Co. v. Elliott, 
147 A. 244, 17 Del.Ch. 14. 


Ga.—Mathews v. Blalock, 162 S.E. 
813, 174 Ga. 379; Hopkins v. Vance, 
125 S.B. 592, 159 Ga. 309; Daniel v. 
Daniel, 28 S.E. 167, 102 Ga. 181. 


Ill.— Clark v. Leavitt, 161 N.E. 751, 
330 Ill. 350; ° Drager v. McIntosh, 147 
N.E. 433, 316 Ill. 460. 


Iowa.—Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210; Staack v. Det- 
terding, 161 N.W. 44, 182 Iowa 582, 
L.R.A.1918C 856. 


Ky.—Thurman v. Northwestern 
Mut. Lite Ins. Co., 53 S.W.(2d) 568, 
245 Ky. 281; Walters v. Walters, 37 
S.W.(2d) 435, 238 Ky. 290; Slack v. 
Downing, 26 S.W.(2d) 497, 233 Ky. 
554; Lightfoot v. Beard, 20 S.W.(2d) 
90, 280 Ky. 488; Walton v. Jones, 287 
S.W. 710, 216 Ky. 289; McWilliams 
v. Havely, 283 S.W. 103, 214 Ky. 320; 
Mann v. Frese, 263 S.W. 21, 203 Ky. 
739; Coleman v. Griffin, 261 S.W. 890, 
203 Ky. 109; Young v. Monroe, 251 S. 
W. 662, 199 Ky. 603; Bacon v. Dickin- 
son, 250 S.W. 807, 199 Ky. 121; Amer- 
ican Christian Mission Soc. v. Tate, 
250 S.W. 483, 198 Ky. 621; Reed v. 
Williams, 240 S.W. 391, 194 Ky. 662; 
Cooper’s Adm’r v. Clarke, 240 S.W. 361, 
192 Ky. 404; Eakins v. Eakins, 229 S. 
W. 130, 191 Ky. 61; Goodman v. Car- 
penter, 224 S.W. 676, 189 Ky. 83; Ful- 
ton v. Teager, 209 S.W. 535, 183 Ky. 
381; Riner v. Fallis, 195 S.W. 1102, 
176 Ky. 575; Dockery’s Ex’rs v. Dock- 
ery, 185 S.W. 849, 170 Ky. 194; Hin- 
kle v. Hinkle, 181 S.W. 1116, 168 Ky. 
286; Fox v. Van Fleet, 170 S.W. 185, 
160 Ky. 796; Henry v. Carr, 163 S.W. 
756, 157 Ky. 552; Elkins v. Thompson, 
159 S.W. 617, 155 Ky. 91; Anderson v. 
Herring, 1575S. Wh, 13, 1o4 0 key 289" 
Huerkamp v. Huerkamp, 140 S.W. 182, 
145 Ky. 194; Easton v. Miller, 128 S. 
W. 1091; Patrick v. Patrick, 122 S.W. 


159, 135 Ky. 307; Smith v. Phelps, 
121 S.W. 656; Cartnell v. Ranson, 119 
S.W. 800; Deboe v. Lowen, 8 B.Mon. 


616; Hart v. Thompson’s Adm’r, 3 B. 
Mon. 482. 


Miss.—Armstrong v. Thomas, 72 So. 
1006, 112 Miss. 272. J 


Mo.—Dodge v. Hall, 37 S.W.(2a) 
585; Duval v. Duval, 291 S.W. 488, 316 
Mo. 626; Lockney v. Campbell, 189 S. 
W. 1174; Brown v. Tuschoff, 138 S.W. 
497, 235 Mo. 449. 


_N.C.—Henderson v. Western Caro- 
lina Power Co., 157 S.B. 425, 200 N.C. 
443, 80 A.L.R. 497; West v. Murphy, 
149 S.H. 731, 197 N.C. 488; James v. 
Griffin, 134 S.H. 849, 192 N.C. 285; 
Alexander vy. Fleming, 130 S.E. 867, 
190 N.C. 815; Christopher v. Wilson, 
125 S.E. 609, 188 N.C. 757; Thompson 
v. Humphrey, 101 S.B. 738, 179 N.C. 
44; Albright v. Albright, 90 S.B. 303, 
172 N.C. 351; Bizzell v. Mutual Build- 
ing & Loan Ass'n, 90 S.E. 142, 172 N. 
C. 158; Burden v. Lipsitz, 82 S.E. 8638, 
166 N.C. 523; Maynard v. Sears, 72 
S.E. 609, 157 N.C. 1; Elkins v. Seigler, 
70 S.E. 636, 154 N.C. 374; Dawson v. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1551-1552] 


been termed a determinable, base, or qualified fee,*+ 
or a conditional fee.75 In determining whether such 
an estate has been created by the language of any 
will, the general rule of construction is followed, that 
the intention of the testator must be ascertained and 
given effect.7®° When an estate devised in fee is sub- 
ject to be defeated upon the happening of a certain 
specified contingency, courts will not accept another 
contingeney as the equivalent of that named by the 
testator, but will hold the estate to be defeated only 
when the contingency specified by the testator takes 


place literally.77 


Ennett, 66 S.H. 566, 151 N.C. 543. See 
White v. Norman, 115 S.H. 822, 185 N. 
C. 1 (recognizing rule). 
,. Or.—Stubbs v. Abel, 233 P. 852, 236 
P. 505, 114 Or. 610. 

Pa.—McCall v. Umbenhauer, 113 A. 
423, 270 Pa. 351; Fidelity Trust Co. v. 


Bobloski, 76 A. 720, 228 Pa. 52, 28 
L.R.A.N.S. 1093; Toman v. Dunlop, 
18 Pa. 72; Lippencott v. Warder, 14 


Serg.&R. 115. 


S.C.—Crow v. Monk, 167 S.E. 414, 
168 S.C. 266; Cayce Land Co. v. Guig- 
nard, 117 S.E. 644, 124 S.C. 443; Hall 
Vietall Guess, Wad oy2 00 (s-C: 475. 


Va.—People’s Nat. Bank of Bedford 
v. Crickenberger, 165 S.E. 412; Com- 
monwealth v. Wellford, 76 S.E. 917, 
114 Va. 372, 44 L.R.A.N.S. 419; Daniel 
v. Lipscomb, 66 S.E. 850, 110 Va. 563. 


See also cases supra note 72; infra 
ap SE ee a and cases infra this 
note, 


{a] Definition of defeasible fee 
created by will.—‘‘A defeasible fee is 
where the devisee becomes invested 
with the fee-simple title, subject to 
be divested upon the happening of 
some contingency provided by the 
will.” Walker v. Walker’s Adm’r, 39 
S.W.(2d) 970, 972, 239 Ky. 501; Wills 
v. Wills, 3 S.W. 900, 902, 85 Ky. 486, 
492, 9 Ky.L. 76, 78. 


74. U.S.—First Nat. Bank v. De 
Pauw, 75 F.'775. 
Ala.—Abrahams v. Abrahams, 122 


So. 625, 219 Ala. 533; Boshell v. Bo- 

shell, 118 So. 553, 218 Ala. 320; Mont- 

Boers, v. Wilson, 66 So. 503, 189 Ala. 
(09: 


Ga.—MecCoy v. Olive, 148 S.E. 327, 
168 Ga. 492; Reynolds v. Dolvin, 114 
S.E. 879, 154 Ga. 496. 


Ill. Smith v. Bedell, 182 N.E. 622, 
349 Ill. 523; Corson v. Tnornburn, 154 
N.E. 144, 323 Ill. 338; UHasemeier v. 
Welke, 141 N.E. 176, 309 Ill. 460; Boye 
Vou Boye, 2133, NP. 8825 800° TIT. 3508: 
Lee v. Roberson, 130 N.E. 774, 297 Ill. 
321; Thornton v. Louch, 130 N.E. 467, 
297 Ill. 204; Warrington v. Chester, 
128 N.E. 549, 294 Ill. 524; Rasmusson 
v. Unknown Wife of Hoge, 127 N.E. 
356, 293 Ill. 101; Noth v. Noth, 127 
N.E. 113, 292 Ill. 536; Williamson v. 
Carnes, 120 N.E. 585, 284 Ill. 521; 
Blackstone v. Althouse, 116 N.E. 154, 
278 Till. 481, L.R.A.1918B 230; Gavvin 
v. Carroll, 114 N.E. 927, 276 Ill. 478; 
Abrahams v. Sanders, 113 N.E. 737, 
274 Ill. 452; McClintock v. Meehan, 
113 N.E. 43, 273 Ill. 434; Wilson v. 
Wilson, 103 N.E. 7438, 261 Il). 174; 
Askins v. Merritt, 98 N.E. 256, 254 Ill. 
92; Williams v. Green, 92 N.E. 960, 
246 Ill. 548, 188 Am.S.R. 254; Mayer v. 
McCracken, 92 N.E. 355, 245 Ill. 551; 
Gannon vy. Peterson, 62 N.E. 210, 193 


Tl Su 2a bole he AC DU lhe OD Reps 
Ann. 254; Lombard v. Witbeck, 51 
NB. 61, 178 Til. 396; Friedman v. 


Steiner, 107 Ill. 125. 


Ind.—Greer v. Wilson, 9 N.E. 284, 
108 Ind, 322; Watson v. Tracy, 133 N. 
EB. 411, 77 Ind. App. 163; Pulse v. Os- 


WILLS 


° 
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[§ 1552] b. Provisions for Defeasance—(1) In 
General. In the creation of a fee subject to be de- 
feated by the happening of an event or contingency, 
the event or contingency which operates to defeat the 
fee, and which may give effect to an executory devise 
over, may be the death of the first devisee without 
issue,’® the birth, or the birth and survivorship, of 
issue of the first devisee,?® the marriage of the first 
devisee,®® or his death before marriage,*! or the 
event or contingency may be the death of the devisee 
before attaining a certain age,’? or before the time 


of distribution,’* or before some other specified 


born, 64 N.E. 59, 30 Ind.App. 631. See 
also Coquillard vy. Coquillard, 113 N. 
E. 481, 62 Ind.App. 489; Coquillard v. 
Coquillara, 113 N.E. 474, 62 Ind.App. 
426 (in which cases it has been said 
that, where a life estate is created by 
will, followed by a contingent remain- 
der in fee, the remnant of the estate 
which would become an estate in fee 
simple absolute on the termination of 
the life estate, if the contingency up- 
on which the remainder is limited to 
take effect should not occur, is one 
class of what is denominated a base, 
determinable, or qualified fee). 


Iowa.—In re Clifton’s Estate, 218 
N.W. 926, 207 Iowa 71; Phelps Mortg. 
eek Thomas, 190 N.W. 399, 194 Iowa 


ps ee v. Perry, 12 Mass. 
Miss.—Darrow v. Moore, 142 So. 


447, 163 Miss. 705 [superseding op 135 
So. 484]. ) 

Mo.—Schee v. Boone, 243 S.W. 882, 
295 Mo. 212; Tebow v. Dougherty, 103 
S.W. 985, 205 Mo. 3815. 


N.J.—Sayre v. Kimble, 114 A. 744, 
93 N.J.Eq. 30. 


N.Y.—In re Gardner, 35 N.E. 439, 
140 N.Y. 122; Van Horne v. Campbell, 
es 316, q71, 100 N.Y. 287, 53 Am. 


N.C.—Perrett v. Bird, 67 S.E. 507, 
152 N.C. 220. 


Ohio.—Billman v. Billman, 158 N.E. 
12, 25 Ohio App. 242. 


ee Sa re Tyler, 76 A. 661, 30 RI. 


Tenn.—Hogegatt v. Clopton, 217 S.W. 
657, 142 Tenn. 184. 


Tex.—West v. Glisson, 
184 S.W. 1042. 


Definition of determinable, base, or 
qualified fee see Estates § 18. 


75. Ala.—Hibbler v. Oliver, 69 So. 
477, 193 Ala. 369. 


Ill.— Glass y. Johnson, 130 N.E. 473, 
297 Ill. 149. 


Ind.—Corey v. Springer, 37 N.E. 322, 
aa Ind. 506; Smith v. Hunter, 23 Ind. 
580. 


Me.—Buck vy. Paine, 75 Me. 582. 


N.J.—Groves v. Cox, 40 N.J.Law 
40; Brooks v. Kip, 35 A. 658, 54 N.J. 
Hq. 462. 


N.Y.—In re New York, L. & W. Ry. 
Co., 11 N.E. 492, 105 N.Y. 89, 59 Am. 
R. 478; Dumond vy. Stringham, 26 
Barb. 104; Adams v. Becker, 8 N.Y.S. 
260. 


Vt.—Randall v. Josselyn, 10 A. 577, 
59 Vt. 557. 


76. Matlock v. Lock, 73 N.E. 171, 
38 Ind.App. 281; Littell vy. Littell, 22 
S.W.(2d) 612, 232 Ky. 251; American 
Christian Mission Soc. v. Tate, 250 S. 
W. 488, 198 Ky. 621; Forester v. 
Werner, 191 S.W. 884, 174 Ky. 180; 
Eaton v. Straw, 18 N.H. 320. 


(Civ.App.) 


Intention of testator controls in 
general see supra §§ 1118-1125. 
77. McFarland v. McFarland, 52 


NS 281, 177 Ill. 208, 4 Prob.Rep.Ann. 


78. See infra § 1553. 

79. See infra § 1555. 

80. See infra § 1557. 

81. Frail v. Carstairs, 58 N.E. 401, 
187 Ill. 310, 6 Prob.Rep.Ann. 82; 


Wheeler v. Long, 105 N.W. 161, 128 
Iowa 648, 11 Prob.Rep.Ann. 308; Sul- 
livan v. Garesche, 129 S.W. 949, 229 
Mo. 496, 49 L.R.A.N.S. 605; Rogers Vv. 
Randall, 29 S.C.L. 38. 


{a] Limitation: over on death of 
first devisee “before marriage, with- 
out leaving lawful issue” has been 
construed to have the same effect as 
if it had been only “before marriage.” 
Rogers v. Randall, 29 S.C.L. 38. 


82. Del.—Doe ex dem. Fergus v. 
Robinson, 1 Del. 476. 


Ind.—Matlock v. Lock, 73 N.E. 171, 
38 Ind.App. 281; Calvin v. Springer, 
63 N.E. 40, 28 Ind.App. 443. 


Iowa.—Wheeler v. Long, 105 N.W. 
ye 128 Iowa 643, 11 Prob.Rep.Ann. 


248 S.W. 


Ky.—Wilkinson v. May, 
Ex’r -v. 


887, 198 Ky. 354; Crofoot’s 
Duvall, 3 Ky.L. 541. 


Me.—Hersey v. Purington, 51 A. 865, 
96 Me. 166. 


yulae: Packard v. Packard, 16 Pick. 


Neb.—Shackley v. Homer, 127 N.W. 
145, 87 Neb. 146, L.R.A.1915C 993. 


OR ET eee v. Madigan, 58 N. 


N.J.—Den ex dem. Harris y. Tay- 
lor, 5 N.J.Law 485. 


N.Y.—In re Miller’s Will, 42 N.Y.S. 
148, 11,App.Div. 337 [aff 55 N.E. 385, 
161 N.Y. 71]. 


Ohio. Roe v. Wick’s Lessee, 17 
Ohio 250 


On Stapbats v. Abel, 233 P. 852, 236 
P. 505, 114 Or. 610. 


Pa.—In re Hoopes’ Estate, 80 A. 
23h ran 232K 
Leg.Reg. 183. 


Tenn.—Glascock v. 
715, 107 Tenn. 486. 


Vt.—Semmig v. Merrihew, 30 A. 691, 
67 Vt. 38. 


eM Ss eat a v. Andrew, 1 Ch.D. 


537, 
Smith v. Myers, 12 Luz. 


Tate, 64 S.W. 


Ont.—Re Bryant, 19 Ont.W.N. 39. 
aris Cal.—In re Cronin, Myr.Prob. 
og. 

Ill.— Giles v. Anslow, 21 N.E. 
28 LI; 13:7. 

Ky.—Schneider v. Holzhauer, 119 S. 
W. Lt, 134 Ky 33: 


N.Y.—Robert v. Corning, 
225. 


225, 


89 N.Y. 
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time,** or the failure of the devisee to survive some 
other person or persons,®*® or the event or contingen- 
cy may be the exercise of a power of appointment*® 
or of sale’? given to another under the will, or the 
estate devised in fee may be defeated upon the hap- 
pening of various other conditions or contingen- 
cies;8* or the fee may be subject to defeasance by a 
combination of events or contingencies, all of which 
must happen for the preceding estate to be defeat- 
ed,°°® or the fee may be subject to be defeated by the 


Pa.—Smith v. 12 Luz.Leg. 


Reg. 183. 


84. Billman vy. Billman, 
12, 25 Ohio App. 242. 


[a] Illustration.—Where a _ testa- 
tor provided in his will that at twenty 
years after his death certain land 
should become his son’s, absolutely in 
fee simple, it was held that the son 
took a fee which was subject to be 
defeated by his death before the ex- 
piration of the twenty-year period. 
Billman vy. Billman, 158 N.E. 12, 25 
Ohio App. 242. 


85. Ala.—McGlathery v. 
121 So. 67, 219 Ala. 89. 


Ill. Corson vy. Thornburn, 154 N.E. 
144, 323 Ill. 338; Rasmusson v. Un- 
known Wife of Hoge, 127 N.E. 356, 293 
Til. 101; Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Mayer y. McCracken, 92 
N.B. 355, 245 Ill. 551. 


Ind.—Corey v. Springer, 37 N.E. 
322, 138 Ind. 506; Pulse v. Osborn, 64 
N.E. 59, 30 Ind.App. 631. 


Myers, 


158 N.E. 


Meeks, 


Ky.—Wallen v. Nicely, 2 S.W.(2d) 
648, 222 Ky. 825; Young v. Monroe, 
251 S.W. 662, 199 Ky. 603; Gorham 


v. Betts, 5 S.W. 465, 86 Ky. 164, 9 Ky. 
L. 607. 


Mich.—Van Gallow v. Brandt, 134 
N.W. 1018, 168 Mich. 642. 


Mo.—Tebow v. Dougherty, 103 S.W. 
985, 205 Mo. 315. 


Neb.—Case v. Haggarty, 137 N.W. 
979, 91 Neb. 746. 


N.J.—Den ex dem. Van Middles- 
worth v. Schenck, 8 N.J.Law 29; Sayre 
v. Kimble, 114 A. 744, 98 N.J.Eq. 30. 


Sr v. Ackerman, 92 N.Y. 
539. 


N.C.—Thompson v. Humphrey, 101 
S.E. 738, 179 N.C. 44. 


Pa.—Benedict v. Bonebrake, 98 A. 
574, 253 Pa. 348. 


86. O’Neil v. Ross, 277 P. 128, 98 
Cal.App. 306; Mead v. Mitchell, 17 N. 
a 210, 72 Am.D. 455 [aff 5 Abb.Pr. 

]. 


87. Johnson v. Talman, 134 A. 357, 
99 N.J.Eq. 762; Kelsey v. MacTigue, 
157 N.Y.S. 730, 171 App.Div. 877; HEary 
v. Raines, 80 S.E. 806, 73 W.Va. 513. 


[a] Rule applied.—Where mineral 
lands were devised in language suffi- 
cient to create a fee simple, with a 
provision that the executor have pow- 
er to sell and convey the mineral 
rights, the proceeds of such sale to 
go to certain named persons, it was 
held that the devise created a defeasi- 
ble fee in the minerals, subject to be 
defeated by the exercise of the pow- 
er of sale by the executor within a 
reasonable time. FElary v. Raines, 80 
S.E. 806, 73 W.Va. 513. 


88. See cases infra this note. 


[a] Contracting habits of vice be- 
fore distribution.—A fee may be de- 
vised subject to be defeated by the 
devisee contracting habits of vice be- 
fore distribution. Newlove v. Mer- 


WILLS 


Issue®2—(a) In 


cantile Trust Co., 105 P. 971, 156 Cal. 
657. 


[b] Return and identification of 
person to whom executory devise giv- 
en.—An estate may be devised in fee 
subject to be defeated by the return 
cf a missing person, in favor of whom 
an executory devise over is to take 
effect on such return. Com. v. Pol- 
litt, 76 S.W. 412, 25 Ky.L. 790; Hat- 
field v. Sneden, 54 N.Y. 280.[rev 42 
Barb. 615]. 


[c] Death intestate.—(1) Where 
an estate was devised in fee with a 
provision for a gift over in the event 
of the death of the devisee intestate 
after the testator’s death, it was held 
that the devisee took a defeasible fee 
subject to be defeated by the death 
of the devisee wholly intestate; and 
the fact that he died intestate as toa 
part of the property so devised to him 
did not defeat the fee. Foy v. Foy, 
125° S.Bn 115) 188 NIC; 518. 9 (2) Where 
an estate was devised to one with a 
provision that the devisee might dis- 
pose of it as he saw fit by his will, 
but with a limitation over if he should 
die without making a will, it was held 
that the devisee took an estate which 
could be disposed of only by will, and 
which was an estate in fee in such 
devisee, subject to be defeated by his 
death without making a will dispos- 
ing of the estate. Kellers v. Kellers, 
82 A. 94, 79 N.J.Eq. 412 [aff 85 A. 


340, 80 N.J.Hq. 441]. 


[d] Death of devisee leaving es- 
tate undisposed of.—(1) Where an 
estate has been devised in language 
sufficient to create a fee, with a provi- 
sion for a gift over if the devisee 
should leave any part of the property 
undisposed of at his death, it has been 
held that a fee was created in the 
devisee subject to be defeated by the 
death of the devisee without having 
disposed of the property. In re Gard- 
ner, 35 N.E. 439, 140 N.Y. 122; Creys- 
ton v. Clark, 41 Hun (N.Y.) 125 [dist 
Campbell v. Beaumont, 91 N.Y. 464, 
where, in the case of a devise to the 
testator’s wife “for her sole use and 
benefit, and in case of her decease, 
the same, or such portion aS may re- 
main thereof, it is my will and desire 
that the same shall be received and 
enjoyed by her son,” it was held that 
an absolute gift to the wife was in- 
tended, and that if a limitation over 
was attempted, it was repugnant and 
void]. (2) Devise of life estate with 
absolute power of disposition in gen- 
eral see infra §§ 1629-1631. 


[e] Marriage of testator.—Where 
an estate was devised to one abso- 
lutely, with a provision for a gift over 
in the event of the testator being mar- 
ried at the time of his death, it was 
held that the estate of the first devi- 
see was Subject to defeasance on the 
testator’s marriage. In re Pottorff’s 
Estate, (Iowa) 250 N.W. 463. 


89. See cases infra this note. 


[a] Examples of fees defeasible 
by combination of events or contin. 
gencies: (1) It has been held that 
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happening of one of two or more events or contingen- 
cies in the alternative.°° i 
persons who are members of a class, which class is 
subject to open to let in after-born members, it is 
held that the fee estate of each member of the class 
is defeasible to the extent that may be necessary to 
provide for the shares of after-born members.”* 


Where a fee is devised to 


[§ 1553] (2) Limitation Over on Death without 


General. A devise to one person, 


a fee may be devised subject to be 
defeated by the death of the devisee 
during minority, without issue liv- 
ing at his decease (Woodman v. Mad- 
igan, 58 N.H. 6), (2) by his death be- 
fore the remarriage or death of an- 
other (Schneider v. Holzhauer, 119 S. 
W. 177, 184 Ky. 33), (3) by his death 
unmarried before the death of an- 
other (Gischell v. Ballman, 101 A. 698, 
131 Md. 260), (4) or by the death of 
the devisee without issue and also the 
nonreturn of a missing person (Hat- 
field v. Sneden, 54 N.Y. 280 [rev 42 
Barb. 615]), (5) or by the death of 
the devisee before the period of dis- 
tribution and also the death of a 
third person during such person’s mi- 
nority (Smith v. Myers, 12 Luz.L.Reg. 
(Pa.) 183). (6) Where land is de- 
vised to the testator’s two sons with 
the provision that, if either should 
die without issue living at the time 
of his death, the property to go to 
the survivor, and, if the survivor 
should die without leaving issue at 
the time of his death, the property 
to go to the testator’s other children, 
each of the sons has been held to take 
a defeasible fee subject to be defeated 
by the double contingency of dying 
without issue and leaving a survivor. 
Gordon v. Gordon, 11 S.E. 334, 32 S.C. 
563. (7) Combination of death with- 
out issue and other contingency as 
defeating estate see infra § 1553 text 
and notes 8, 4. 


90. See cases infra this note. 


[a] Examples of fees defeasible 
by happening of one of two or more 
events in the alternative.—(1) It has 
been held that a fee may be devised 
subject to be defeated by the death 
of the first devisee before marriage or 
on failure to have a child by such 
marriage. Smith v. Bedell, 182 N.E. 
622, 349 Ill. 528. (2) A fee subject 
to be defeated by an executory devise 
over has been held to be created un- 
der a devise to a devisee absolutely 
with a provision for a gift over if 
he die before he arrives at lawful 
age or have lawful issue. Den ex 
dem. Harris v. Taylor, 5 N.J.Law 485. 
(3) Death without issue or other con- 
tingency in alternative as defeating 
estate see infra § 1553. 


91. Annable y. Patch, 
(Mass.) 360. 


Classes subject to open to let in 
after-born members in general see 
supra §§ 1275-1277. 

Remainders vested subject to- be 
partially divested to let in after-born 
members of a class see infra § 1740. 


92. Limitation over on death with- 
out issue construed as: 
Creating: 
Estate tail in first devisee see infra 
§ 1574. 


39 Bick: 


Fee simple conditional in first devi- 
see see infra § 1568. 
Life estate and remainder see in- 
fra § 1622. 
Providing for definite or indefinite 
failure of issue see supra § 1331. _ 


For later cases, developments and changes in the law see Annotations, sarne title and section number, 
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with a limitation over in the event of the death of 
such person without issue,®* or a limitation which, 
either under the provisions of statutes or otherwise, 


$3. U.S.—Britton vy. Thornton, 5 
SiC 290) WAS b26,028) ubds, S16) 
Yocum v. Parker, 134 F. 205, 67 C.C.A. 
220 fafiers0 He 22% revel3s0) Bh. 770766 
G.C.A. 80]; First Nat. Bank v. De 
Pauw; 75° F.(75. 


Ala.—Abrahams y. Abrahams, 122 
So. 625, 219 Ala. 533; Fowlkes v. Clay, 
88 So. 651, 205 Ala. 523; Carter v. 
Couch, 47 So. 1006, 157 Ala. 470, 20 
L.R.A.N.S. 858; Newsom v. Holesap- 
ple, 15 So. 644, 101 Ala. 682; Golds- 
by v. Goldsby’s Adm’r, 38 Ala. 404. 


Ark.—Wiggins v. Hill, 223 S.W. 394, 
145 Ark. 152. 


Cal.—In re Briggs’ Estate, 199 P. 
322, 186 Cal. 351; Carothers’ Estate, 
119 BP. 926, 161 Cal. 588. 


Conn.—Meriden Trust & Safe De- 
posit Co: vi Squire; 103) A. 269, 92 
Conn. 440; Gay v. Dibbie, 45 A. 359, 
72 Conn. 590. 


Del.—Doe ex dem. Fergus v. Robin- 
son, 1 Del. 476; Mock v. Goldstein, 
(Ch.) 156 A. 221; Delaware Trust Co. 
v. Hiliott, 147 A. 244, 17 Del.Ch. 14. 


Ga.—Daniel v. Daniel, 110 S.E. 721, 
152 Ga. 610; Williams vy. Frierson, 105 
S.E. 475, 150 Ga. 797; Daniel v. Dan- 
jel, 28 S.E. 167, 102 Ga. 181; Mayer v. 
Wiltberger, Ga.Dec.Pt. II 20. 


Tll.—Johnson v. Boland, 175 N.E. 
794, 243 Ill. 552; Clark v. Leavitt, 161 
N.E. 751, 330 Ill. 350; McIntyre -v. 
Dietrich, 128 N.E. 321, 294 Ill. 126; 
Rasmusson v. Unknown Wife of 
Hoge, 127 N.E. 356, 293 Ill. 101; Black- 
stone v. Althouse, 116 N.H. 154, 278 
Ill. 481, L.R.A.1918B 230; Aloe v. 
Lowe, 115 N.E. 862, 278 Ill. 233; Welch 
v. Crowe, 115 N.E. 859, 278 Ill. 244; 
Gavvin v. Carroll, 114 N.E. 927, 276 
Ill. 478; Abrahams vy. Sanders, 113 N. 
E. 737, 274 Ill. 452; Sheley v. Sheley, 
LILON- Ey 591,79 '272 All. 795" Forbes ev. 
Forbes, 104 N.E. 1, 261 Ill. 424; Wil- 
liams v. Green, 92 N.E. 960, 246 Ill. 
548, 138 Am.S.R. 254; Mayer v. Mc- 
Craeken,’ 92 NH. 355, 245 Tl. 551; 
Gannon v. Peterson, 62 N.H. 210, 193 
Ill, 372, 55 L.R.A. 701, 7 Prob.Rep.Ann. 
254; Koeffler v. Koeffler, 56 N.E. 1094, 
185 Ill. 261; Friedman v. Steiner, 107 
Ill. 125. See Lombard v. Witbeck, 
ee eee 61, 173 Ill. 396 (recognizing 
rule). 


Ind.—Moore v. Gary, 48 N.E. 630, 
149 Ind. 51; Greer v. Wilson, 9 N.E. 
284, 108 Ind. 322; Calvin v. Springer, 
63 N.E. 40, 28 Ind.App. 


Iowa.—Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210. 


Ky.—Thurman v. Northwestern 
Mut. Life Ins. Co., 53 S.W.(2d) 568, 
245 Ky. 281; Perkins v. Clark, 47 S. 
W.(2d) 705, "242 Ky. 782; Walters v. 
Walters, 238 Ky. 290, 37 S.W. (2d) 48; 
Middleton vy. Graves, 17 S.W.(2d) 741, 
229 Ky. 640;. McWilliams v. Havely, 
283 S.W. 103, TOs mela. Kya so20) iene 
Cyc]; Ireland v. Cooper, 277 S.W. 
483, 911 Ky. 323; Rue v. Lisle, 255 S. 
W. 133, 200 Ky. 520; Cooper’s Adm’r 
Vv. Clarke, 240 S.W. 2y8il, 192 Ky. 404; 
Eakins v. Eakins, 229 S.W. 130, 191 
Ky. 61; Dockery’s Ex’rs v. Dockery, 
185 S.W. 849, 170 Ky. 194; Fox v. Van 
Fleet, 170 S.W. 185, 160 Ky. 796; Wil- 
son v. Wilson, 152 S.W. 770, 151 Ky. 
635; Bradshaw v. Williams, 130 S.W. 
985, 140 Ky. 160; Cartnell v. Ranson, 
119 S.W. 800; Harvey v. Bell, 81 S. 
W671i BLS Ky. 512, 26 Ky.L. 381; 
Smith v. Ballard, 77 S.W. 714, 117 Ky. 


LTS Ae bP Ky Lae 1290's Malona_ v. 
Schwing, 39 S.W. 523, 101 Ky. 56, 
19 Ky.L. 145; Hartring’s Ex’x v. Mil- 


ward’s Ex’r, 90 S.W. 260, 28 Ky.L. 
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337, 27 Ky.L. 64; Attorney General v. 
Wallace’s Devisees, 4 -Mon. 611; 
Sale v. Crutchfield, § Bush 636. 


Md.—Ginther yv. Townsend, 78 A. 
908, 114 Md. 122; Anderson v. Bron, 
35 A. 937, 84 Md. 261; Hutchins v. 
Pearce, 31 A. 501, 80 Md. 434; Hil- 
leary v. Hilleary’s Lessee, 26 Md. 274. 


Mass.—Welch v. Brimmer, 47 N.E. 
699, 169 Mass. 204; Schmaunz v. Goss, 
132 Mass. 141; Whitcomb v. Taylor, 
122 Mass. 2438. 


Mich.—Hadley v. Henderson, 183 N. 
W. 75, 214 Mich. 157. 


Miss.—Darrow v. Moore, 142 So. 
447, 163 Miss. 705 [superseding op 
135 So. 484]; Armstrong vy. Thomas, 
72 So. 1006, 112 Miss. 272; Busby v. 
Rhodes, 58 Miss. 237; Sims v. Con- 
ger, 39 Miss. 231, 77 Am.D. 671; Jor- 
dan v. Roach, 32 Miss. 481. 


Mo.—Hull v. Calvert, 226 S.W. 553, 
286 Mo. 163; Deacen v. St. Louis Un- 
ion Trust Co., 197 S.W. 261, 271 Mo. 
669; Gannon v. Albright, 81 S.W. 1162, 
183 Mo. 238, 67 L.R.A. 97, 105 Am.S.R. 
471, 9 Prob.Rep.Ann. 261; Yocum v. 
Siler, 61 S.W. 208, 160 Mo. 281. See 
Ives v. Crawford County Farmers’ 
Bank, 124 S.W. 238, 140 Mo.App. 293 
(recognizing rule). 


Neb.—In re Darr’s Estate, 206 N.W. 
2, 114 Neb. 116; In re Barrett’s Es- 
tate, 123 N.W. 299, 85 Neb. 337, 27 L. 
R.A.N.S. 1047. 


N.H.—Eaton vy. Straw, 18 N.H. 320. 


N.J.—Groves v. Cox, 40 N.J.Law 40; 
Kennedy v. Kennedy, 29 N.J.Law 185; 
Den ex dem. Howell v. Howell, 20 N. 
J.Law 411; Den ex dem. Wardell v. 
Allaire, 20 N.J.Law 6; Den ex dem. 
Harris v. Taylor, 5 N.J.Law 485; Am- 
bruster v. “Own Your Home” Ass'n, 
127 A. 167, 97 N.J.Eq. 69; Hampton v. 
Newkirk, 115 A. 656, 93 N.J.Eq. 270; 
Chetwood v. Chetwood, 88 A. 825, 81 
N.J.Eq. 296, 622; Ackerman’s Adm’rs 
v. Vreeland’s Ex’r, 14 N.J.Eq. 23; 
Condict’s Ex’rs v. King, 13 N.J.Ea. 


. 


N.Y.—Lawrence v. Calam, 140 N. 
BE. 232, 236 N.Y. 168; Brown v. Gard- 
ner, 135 N.E. 325, 233 N.Y. 261; Matter 
of New York, etc., R. Co., 11 N.E, 492, 
HOS Namo: 59 Am.R. 478; Vanderzee 
v. Slingerland, 8 W.E. 247, TOS INAVE 
47,57 Am.R. 701; Van Horne v. Camp- 
bell, 3 N.E. 316, 771, 100 N.Y. 287, 53 
Am.R. 166; Nellis v. Nellis, 3 N.E. 
595 99 N.Y. 505; Gilman v. Redding- 
ton, 24 N.Y. 9; In re Bearse, 153 N. 
¥.S. 514, 167 App.Div. 415; Smith v. 
Dugan, 130 N.Y.S. 649, 145 App.Div. 
877; Matter of Miller’s Will, 42 N. 
Y.S. 148, 11 App.Div. 337 [aff 55 N.E. 
385, 161 N.Y. 71]; Chapman v. Hall, 
40 N.Y.S. 408, 8 App.Div. 64; Mc- 
Loughlin v. Maher, 17 Hun 217; Du- 
mond vy. Stringham, 26 Barb. 104; Ad- 
ams v. Becker, 8 N.Y.S. 260; Ebbets 
v. Quick, 66 How.Pr. 184; Waldron v. 
Gianini, 6 Hill 601. 


N.C.—Henderson v. Western Caro- 
lina Power Co., 157 S.E. 425, 200 N.C. 
443, 80 A.L.R. 497; James v. Griffin, 
134 S.E. 849, 192 N.C. 285; Ziegler v. 
Love, 115 S.B. 887, 185 N.C. 40; Love 
v. Love, 101 S.E. 562, 179 N.C. 115; 
Cherry v. Cherry, 101 S.E. 504, 179 N. 
Cc. 4; Smith v. Ellington-Guy Timber 
Co., 71 S.E. 445, 155 N.C. 389; Daw- 
son v. HEnnett, 66 S.E. 566, 151 N.C. 
543; Lockhart v. Covington, 43 S.E. 
944, 132 N.C. 469; Kelly v. Williams, 
18 ‘S.Ey 693, 113 NC. 437; ‘Trexler v. 
Holler, 12 S.E. 288, 107 N.C. 617; Tay- 
lor v. Maris, 90 N.C. 619; Southerland 
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is construed to be the equivalent of a gift over on 
death without issue,?* may give the first devisee a 
defeasible fee subject to be defeated by his death 


Cochran v. Lee’s Adm’r, 84 S.W.] v. Cox, 14 N.C. 394. 


Ohio.—Collins vy. Collins, 40 Ohio St. 
353; O’Malley v. O’Malley, 151 N.E. 
795, 20 Ohio App. 279; Grandin v. 
Millikin, 9 Ohio App. 372; Bates v. 
Zinsmeister, 5 Ohio Dec. (Reprint) 
wae 4 Am.L.Rec. 321 [aff 26 Ohio St. 


Pa.—lIn re Field’s Estate, 109 A, 677, 
266 Pa. 474; Smith vy. Piper, 80 A. 877, 
231 Pa. 378; Stoner v. Wunderlich, 
47 A. 945, 198 Pa. 158; Shearer v. 
Miller, 39 A. 846, 185 Pa. 149; Mid- 
dleswarth’s Adm’r v. Blackmore, 74 
Pa. 414; Greenawalt v. Greenawalt, 
71 Pa. 483; Toman v. Dunlop, 18 Pa. 
72; Eby v. Eby, 5 Pa. 461; Hoover v. 
Krick, 1 Walk. 117; Langley v. Heald, 
7 Watts & S. 96; Lippencott v. Ward- 
er, 14 Serge.&R. 115; McKee v. Law- 
rence Savings & Trust Co., 64 Pa.Su- 
per. 199; Wildemore’s Estate, 9 Pa. 
Dist.&Co. 809. 


RoL—Inane’ Dylery Ge AcwOolerc Ome 
I. 590. 


S.C.—Murchison Nat. Bank v. Me- 
Innis;**250 “SiE. 2 895,215 8) SiCpessae 
Drummond vy. Drummond, 143 S.E. 
818, 146 S.C. 194; Cayce Land Co. v. 
Guignard, 117 S.B. 644, 124 S.C. 443; 
Bischoff v. Atlantic Realty Corpora~ 
tion, 78 S.E. 988, 95 S.C. 276; Thom- 
son y. Peake, 17 S.B. 45, 725, 38 S.C. 
440; Gordon y. Gordon, 11 S.E. 334, 32 
S.C..568;, Durant v. Nash, 9 S.E. 19, 

eckam v. De Saussur 
43 S.C.L. 531. i ct 


Tenn.— Williamson v. Tunis, 64 S.W. 
10, 107 Tenn. 83. 


Tex.—St. Paul’s Sanitarium v. 
Freeman, 117 S.W. 425, 102 Tex. 376, 
132 Am.S.R. 886 [rev (Civ. App.) 111 
S.W. 443]. 


Va.—Smith v. Smith, 72 S.E. 119, 
112 Va. 617; Johnson’s Ex’r vy. Citi: 
zens’ Bank, i S.B. 705, 83 Va. 63; Ran- 
dolph v. Wright, 81 Va. 608; ‘Atkin- 
son v. McCormick, 76 Va. 791. 


Wis.—Eggleston v. Swartz, 129 N. 
W. 48, 145 “Wis. 106; In re Korn’s 
Will, 107 N.W. 659, 128 Wis. 428. 


Ont.—Re Cote, 46 Ont.L. 4. 


[a] Death without “issue male.”— 
An estate may be devised in fee sub- 
ject to be defeated by the death of the 
devisee without “issue male’’ living. 
at the time of his death, “issue male” 
being used in the sense of “male de- 
scendants.” Beckam v. De Saussure, 
ASS Cli, bol: 


94. See ie trill provisions; 
cases infra this note. 


[a] Death without heirs.—(1) The 
rule as stated in the text has been 
applied where the limitation over as. 
stated in the devise is on the death 
of the first devisee without heirs (Lip- 
pett v. Hopkins, 15 F.Cas.No. 8,380, 


and 


1 Gall. 454; Hibbler v. Oliver, 69 So. 
477, 193 Ala. 369; English v. Mc- 
Creary, 48 So. 113, 157 Ala. 487; 


Brown v. Lane, 92 S.B. 517, 147 Ga. 1; 
Risser v. Ayers, 137 N.E. 851, 306 Ill. 
293; ee v. Roberson, 130 N.E. 774, 
297 Ill. 321; Thornton v. Louch, 130 
N.E. 467, 297 Ill. 204; Wilson vy. Wil- 
son, ‘103 N.E. 743; 261 Ill. 174; In re 
Clifton’s Hstate, 218 N.W. 926, 207 
Iowa 71; Jordan v. Hinkle, 82 N.W. 
426, 111 Iowa 43; Atkinson v. Kern, 
276 S.W. 977, 210 Ky. 824; Calloway v 

Calloway, 188 S.W. ALO uta. Keys 366, 
L.R.A.1917A 1210; Henry v. Carr, 163 
SiWer oon ong Ky. 552; Anderson vy. 
Herring, 157 S.W. 13, 154 Ky. 289; 
Smith v. Phelps, (Ky.) 121 S.W. 656; 
Deboe_v. Lowen, 8 B.Mon. (Ky.) 
616; Daniel v. McManama, 1 Bush 
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without issue, on the happening of which contingen- 
cy the limitation over will take effect as an executory 
Such a devise can be construed to create a 


devise. 
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fee subject to be defeated by an executory devise 


(Ky.) 544; Banister v. Henderson, 
Quiney (Mass.) 119; Brown v. Tusch- 
off, 138 S.W. 497, 235 Mo. 449; Wilson 
v. Wilson, 19 A. 132, 46 N.J.Hg. 321; 
Vinson v. Gardner, 116 S.H. 412, 185 
N.C. 193; Bizzell v. Mutual Building 
& Loan Ass’n, 96 S.E. 142, 172 N.C. 
158; Maynard v. Sears, 72 S.E. 609, 
157 N.C. 1; Harrell v. Hagan, 60 S.E. 
909, 147 N.C. 111, 125 Am.S.R. 539; 
Price v. Johnson, 90 N.C. 592; Durfee 
v. MacNeil, 50 N.E. 721, 58 Ohio St. 
238; Collins v. Collins, 40 Ohio St. 
353; Martin v. Grinage, 137 A. 676, 
289 Pa. 473; Marshall v. Clause, 79 
A. 511, 230 Pa. 344; Crow v. Monk, 
167 S.B. 414, 168 S.-C. 266;. West v. 
Glisson, (Tex.Civ.App.) 184 S.W. 1042; 
People’s Nat. Bank of Bedford_ v. 
Crickenberger, (Va.) 165 S.H. 412; La- 
rew v. Larew, 135 S.E. 819, 146 Va. 
134; Tomlinson v. Nickell, 24 W.Va. 
148: In re Thomas, [1920] 1 Wh. 515), 
(2) heirs of the body (Nottingham v. 
McKelvey, 100 S.E. 371, 149 Ga. 463; 
Blkins v. Thompson, 159 S.W. 617, 155 
Ky. 91; Bradshaw v. Williams, 130 
S.W. 985, 140 Ky. 160; Daniel v. 
Thompson, 14 B.Mon. (Ky.) 533; Hart 
v. Thompson’s Adm’r, 3 B.Mon. (Ky.) 


482; Schmaunz v. Goss, 132 Mass. 
141; Paul v. Willoughby, 169 S.E. 226, 
204 N.C. 595; Alexander v. Fleming, 


130 S.B. 867, 190 N.C. 815; Kornegay 
v. Cunningham, 93 S.E. 754, 174 N.C. 
209; Perrett v. Bird, 67 S.E. 507, 152 
N.C. 220; Whitfield v. Garriss, 42 S. 
BE. 568, 131 N.C. 148; Kennedy v. Rog- 
ers sO SS DLO, 11s StCotit" Dayis 
Vv.) Hodge, 86 Sih.- 478, 102) S.Cy 178: 
Pearce v. Pearce, 134 S.W. 210, 104 
Tex. 73 [rev (Civ.App.) 124 S.W. 469]. 
See also Moran y. Dillehay, 8 Bush 
(Ky.) 434 [applying rule where devise 
was to “ and his children,’’? with 
limitation over on A’s death without 
“heirs of his body’’]), (3) bodily heirs 
(McCoy v. Olive, 148 S.E. 327, 168 Ga. 
492; Whitlow’s Adm’r v. Saunders’ 
Adm’r, 36 S.W.(2d) 659; 237 Ky. 842; 
Littell v. Littell, 22 S.W.(2d)° 612, 
232 Ky. 251; Parepoint v. Parepoint’s 
Adm’r, 15 S.W.(2d) 513, 228 Ky. 639; 
Coleman v. Griffin, 261 S.W. 890, 203 
Ky. 109; Bacon v. Dickinson, 250: S. 
W. 807, 199 Ky. 121; American Chris- 
tian Mission Soc. v. Tate, 250 S.W. 
483, 198 Ky. 621; Reed v. Williams, 
240 S.W. 391, 194 Ky. 662; Goodman 
vy. Carpenter, 224 S.W. 676, 189 Ky. 
83; Patrick v. Patrick, 122-S.W. 159, 
135 Ky. 307; Weybright v. Powell, 
389 A. 421, 86 Md. 573; International 
Agr, Corporation v. Johnson, 157 S.E. 
436, 200 N.C. 465; Vassar v. Vassar, 
131s S'H: 1647, 191 N.Cy 332; Christo- 
pher v. Wilson, 125 S.H. 609, 188 N.C. 
757; Kirkman v. Smith, 96 S.E. 51, 
175 N.C. 579; Albright v. Albright, 90 
S.B. 3038, 172 N.C. 351; O’Neal v. Bor- 
ders, 87 S.E. 340, 170° N.C. 483; Dar- 
ragh v. Barmore, (Tex.Commn.App.) 
242 S.W. 714 [rev (Civ.App.) 231 S. 
W. 472]), (4) lawful heirs of the body 
(Ray v. Enslin, 2 Mass. 554), (5) heirs 
of their own (Boshell vy. Boshell, 118 
So. 553, 218 Ala. 320), (6) heirs, chil- 
dren of the body (Pate v. French, 23 
N-E. 673, 122 Ind. 10), (7) heirs of 
the body surviving (Greer v. Wilson, 
9 N.E. 284, 108 Ind. 322; Miller’s Ex’x 
v. Simpson, 2 S.W. 171, 8 Ky.L. 518), 
(8) or on the death of the first dev- 
isee “without being married and leav- 
ing isSue a son” (Bedon v. Bedon, 18 
S.C.L. 231), (9) or on the death of the 
first devisee leaving no lawful heir 
of his body who should arrive at a 
certain age (Doe ex dem. Harrington 
v. Roe, 1 Del. 398), (10) and where 
such words or terms are construed to 


be words or terms of purchase, and 
not of limitation (see cases supra this 
note). 


{[b] Death without child or chil. 
dren.—(1) The rule as stated in the 
text has been applied where the lim- 
itation over as stated in the devise 
is on the death of the first devisee 
without child or children (Montgom- 
ery v. Wilson, 66 So. 503, 189 Ala. 
209; Dickson vy. Dickson, 59 So. 58, 
178 Ala. 117; Farmers’ & Merchants’ 
Bank v. Hammond, 291 S.W. 823, 172 
Ark. 1065; Harrington v. Cooper, 189 
S.W. 667, 126 Ark. 53; Scanlin v. 
Peterson, 135 A. 394, 105 Conn. 308; 
Bullock v. Seymour, 33 Conn. 289; 
Mathews v. Blalock, 162 S.E, 813, 174 
Ga. 379; Hopkins v. Vance, 125 S.E. 
592, 159 Ga. 309; Reynolds v. Dolvin, 
114 S.E. 879, 154 Ga. 496; Davidson 
v. Blackwell, 108 S.E. 469, 152 Ga. 48; 
Curles v. Wade & Brimberry, 106 S. 
EB. 1, 151 Ga. 142; Taylor v. Reid, 87 
S.E. 469, 144 Ga. 437; Tyler v. Thelig, 
52 S.E. 606, 124 Ga. 204; Hill v. Ter- 
rell, 51 S.E. 81, 123 Ga. 49; Matthews 
v. Hudson, 7 S.E. 286, 81 Ga. 120, 12 
Am.S.R. 305; Gibson v. Hardaway, 
68 Ga. 370; Clements v. Glass, 23 Ga. 
395; Ninia v. Wilder, 12 Hawaii 104; 
Hemen v. Kamakaia, 10 Hawaii 547; 
Baird v. Garman, 182 N.BH. 739, -349 
Ill. 597; Smith v. Bedell, 182 N.E. 
622, 349 Ill. 523; Drager v. McIntosh, 
147 N.B. 433, 316 Dl. 460; Noth v. 
Noth, 127 N.H: 113, 292 Tl). 536; Ful- 
wiler v. McClun, 120 N.E.-458, 285 Il. 
Williamson v. Carnes, 120 N.E. 


174; 

585, 284 Ill. 521; McClintock v. Mee- 
han els NED 48ty 20 oye ee oss 
Askins v. Merritt, 98 N.E. 256, 
254 Ill. 92; Smith v. Hunter, 23 
Ind. 45380: Watson “Vv. “Traey,. 132 
N.E. 411, 77 Ind.App. 163; Light- 


foot v. Beard, 20 S.W.(2d) 90, 230 Ky. 
488; Frey v. Soper, 213 S.W. 546, 184 
Ky. 536; Spacey v. Close, 212 S.W. 
127, 184 Ky. 523; Fulton v. Teager, 
209 S.W. 535, 183 Ky. 381; Prewitt v. 
Prewitt, 198 S.W. 924, 178 Ky. 346; 


50) AS 
. 185; Richardson v. Noyes, 
2 Mass. 56, 3 Am.D. 24; Duval v. Du- 
val, 291 S.W. 488, 316 Mo. 626; Lock- 
ney v. Campbell, (Mo.) 189 S.W. 1174; 
Marvin v. Peirce, 152 A. 484, 84 N.H. 
455; Rogers v. Baily, 73 A. 248, 76 
N.J.Eq. 29 [aff 81 A. 1134, 78 N.J.Kq. 
589]; Brooks v. Kip, 35 A. 658, 54 N. 
J.Eq. 462; Avery v. Hverett, 18 N.B. 
148, 110 N.Y. 317, 6 Am.S.R. 368, 1 L. 
R.A. 264; Buel v. Southwick, 70 N.Y. 
581; Hatfield v. Sneden, 54 N.Y. 280 
[rev 42 Barb. 615]; West v. Murphy, 
149 S.B. 731, 197 N.C. 488; Hobgood v. 
Hobgood, 86 S.E. 189, 169 N.C. 485; 
Burden v. Lipsitz, 82 S.E. 863, 166 N. 
C. 523; BElkins v. Seigler, 70 S.E. 636, 
154 N.C. 374; Ex parte Darby, 154 S.B. 
632, 157 S.C. 434; Schnell vy. Sottile, 


LODE Se alos) U's SCs 8275* wall vi 
Hall, 67 S.E. 735, 85 S.C. 475; Shaw 


v. Erwin, 19 S.E. 499, 41 S.C. 209; 
Williamson y. Tunis, 64 S.W. 10, 107 
Tenn. 83; Johnson v. Johnson, 4 
Tenn.Civ.A. 118; Randall v. Josselyn, 
10° A. 577, 59 Vt..557; Worley v.. Ad- 
ams, 69 S.H. 929, 111 Va. 796; Daniel 
v. Lipscomb, 66 S.E. 850, 110 Va. 563; 
McKown v. McKown, 117 S.E. 557, 93 


W.Va. 689; Behrens v. Baumann, 66 
S: HP 5, 16GMAW: Vaio (50, ee Th eee AGNI Ss 
1092; Mathews v. Gardiner, 17 Beav. 


254, 51 Reprint 1031), (2) or without 
children or grandchildren (Hoggatt v. 
Clopton, 217 S.W. 657, 142 Tenn. 184), 
(3) or on death without children by 
a particular spouse (Mull v. Mull, 100 
N.Y.S. 523, 50 Misc. 362), (4) ana 
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over only where the limitation over is construed to be 
upon a definite, and not an indefinite, failure of is- 
sue,®® for otherwise an estate tail would be creat- 


where such words are construed to be 
words of purchase, and not of limi- 
tation (see caSes passim supra this 
note). (5) Where there is a devise 
of a fee with a limitation over if the 
devisee should ‘‘die without children,” 
and the phrase “die without children” 
is construed to mean “die without is- 
sue” or “die without descendants,” 
“children” being construed as a word 
of limitation, and a definite failure of 
issue construction is adopted, a fee 
subject to be defeated by an execu- 
tory devise taking effect on the death 
of the first devisee without issue is 
created. Steward v. Knight, 49 A. 535, 
62 N.J.Eq. 232; Daniel v. Lipscomb, 
66° )S-E. $50; LLON Va. 563." -(6). 5Cons 
struction of “die without children” 
to mean ‘“‘die without issue” see supra 
§ 1330. (7) Where a testator devised 
an estate in language sufficient to 
create a fee, with the added words: 
“TI want her always to have a home 
for her and her children, at their 
death to go to her brothers and sis- 
ters,” it was held that a fee was. de- 
vised subject to be defeated by the 
death of the devisee without a child 
or children surviving her, “at their 
death to go to her brothers and sis- 
ters,” meaning that in case all of the 
devisee’s children should predecease 
her, then at her death without a child 
or children surviving, the property 
should go to her brothers and sisters. 
Greene v. Lyles, 121 S.E. 760, 187 N.C. 
422 [reh den 122 S.E. 297, 187 N.C. 
598]. (8) Where property was de- 
vised to A and to his heirs and as- 
signs forever, with a provision for a 
gift over if A should die without chil- 
dren, or a child, or if A should die 
leaving children, or a child, and such 
children or child should die without 
a child or children, it was held that 
a “qualified or determinable’ fee was 
created in A with a limitation over by 
way of executory devise. A having 
died leaving a child surviving him, 
which child was yet surviving, it 
was held that the will created no in- 
terest in such child. Lee v. Shivers, 
70 Ala. 288. 


{c] Death without descendants.— 
(1) The rule as stated in the text has 
been applied where the limitation over 
as stated in the devise is on the death 
of the first devisee without lineal de- 
scendants (Montgomery v. Wilson, 66 
So. 5038, 189 Ala. 209; Anderson v. 
United Realty Co., 86 N.E. 644, 79 Ohio 
Sti°23, 51. T. RAANIS. 474, [ail S208S.Ce 
50, 222 U.S. 164, 56 L.Bd. 144]), (@) 
or descendants of his body (Laughlin 
v. Neeley’s Ex’x, 4 S.W.(2d) 690, 223 
Ky. 656), (3) and where such words 
are construed to be words of pur- 
chase, and not of limitation (see cas- 
es passim supra this note). 


[ad] Reason for rule.—Where an 
estate is devised to one, with a gift 
over in the event of his death with- 
out issue, or expressions held to be 
the equivalent of ‘‘issue,” a defeasible 
fee will be created where “issue” or 
its equivalents are not words of pur- 
chase, creating an estate in the class 
designated, but are words of limita- 
ton, WAN Serve tg limit or describe 

e estate given. aniel v. Lipscomb, 
66 S.E. 850, 110 Va. 563. R 


95. Mayer vy. Wiltberger, ? 3 
Pt. II 20; Steward v. ae eee 
535, 62 N.J.Eq. 232. See Weybright 
v. Powell, 39 A. 421, 86 Md. 573: Eaton 
v. Straw, 18 N.H. 320; Hoover vy. 
Krick, 1 Walk. (Pa.) 117; Re Cote, 46 
Ont.L. 4 (in which cases, under such 
a devise, it was held that a definite 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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edits 
Effect of statutes converting estates tail into es- 
tates in fee. In jurisdictions where estates tail are 
converted by statute into estates in fee,97 where 
property is devised in language which would create 
an estate tail in the absence of statute, with a provi- 
sion for a gift over on the death of the first devisee 
without issue, or terms equivalent to “death without 
issue,” it has been held that, as a result of the appli- 
eation of the. statute converting an estate tail into 
an estate in fee, the first devisee takes an estate in 
fee simple absolute, and not a defeasible fee.°® It 
has been held in such eases that since estates tail are 
converted into fees simple by the statute, that con- 
struction of the will should be adopted which will 
avoid the creation of an estate tail, but which will 
create a defeasible fee in the first instance, a definite, 
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and not an indefinite, failure of issue construction be- 
ing adopted.®® The position has also been taken, 
however, that a defeasible fee may be created in such 
a case, as a result of the operation of the statute 
converting an estate tail into an estate in feet It 
has been held that, where an estate is devised to “A 
and his children,” with a limitation over if A should 
die and leave no heirs of his body, and “children” is 
construed to mean the same as “heirs,” or “heirs of 
the body,” a defeasible fee is created in A, with an 
executory devise over on his death without leaving is- 
sue surviving.” 


Death without issue combined with other contin- 
gencies.? Under the provisions of the devise, the 
contingency of death without issue may be coupled 
with another contingency, the happening of both of 
which contingencies is necessary to defeat the fee.* 


failure of issue construction would be 
adopted). See also Burrough v. Fos- 
ter, 6 R.I. 534 (recognizing rule, but 
where an indefinite failure of issue 
construction was adopted and, under 
such qa, devise, an estate tail was held 
re iy GENE and cases supra notes 
93, 

[a] Where devise over is of life 
estate.—It has been held that, where 
an estate is devised in words which 
will clearly carry the fee, with a de- 
vise over of a life estate, in the event 
of the death of the first devisee with- 
out issue, such devise over necessar- 
ily implies that the devisee thereof 
may outlive the first estate, so that 
the testator is considered as meaning 
a failure of issue within a fixed period, 
and not an indefinite failure of issue, 
and a defeasible fee is created in the 
first devisee. Hoover v. Krick, 1 
Walk. (Pa.) 117. 


Construction of limitation over on 
death without issue as providing for 
definite or indefinite failure of issue 
in general see supra § 1331. 


96. See infra § 1574. 


97. See statutory provisions; and 
infra § 1579. See aiso Estates § 58. 


98. Travers v. Wallace, 49 A. 415, 
93 Md. 507; Carter v. Tyler, 1 Call (5 
Va.) 165. See also cases infra this 
note. 


[a] In Kentucky (1) although it is 
provided by the statute converting an 
estate tail into an estate in fee simple 
that every limitation placed upon such 
estate shall be held valid, if the same 
would be valid when limited upon an 
estate in fee simple, it has been held 
that, when an estate tail is converted 
under the statute into a fee, it be- 
eomes an absolute fee. Watkins v. 
Pfeiffer, 92 S.W. 562, 29 Ky.L. 97; 
Dulaney v. Dulaney, 79 S.W. 195, 25 
Ky.L. 1659; Breckinridge v. Denny & 
Faulkner, 8 Bush (Ky.) 523. (2) How- 
ever, the contrary position has also 
been taken under the same statute, 
that the estate in fee into which an 
estate tail is converted may be a de- 
feasible fee. Pruitt v. Holland, 18 
S.W. 852, 92 Ky. 641, 13 Ky.L. 867. 


99. Louisville Trust Co. v. Erd- 
man, 58 S.W. 814, 22 Ky.L. 729; Daniel 
vy. Thompson, 14 B.Mon. (Ky.) 533; 
Deboe v. Lowen, 8 B.Mon. (Ky.) 616; 
Hart v. Thompson’s Adm’r, 3 B.Mon. 
(Ky.) 482. 

1. Goldsby v. Goldsby’s Adm’r, 38 
Ala. 404; Vinson v. Gardner, 116 S.E. 
412, 185 N.C. 193; Anderson vy. Lucas, 
204 S.W. 989, 140 Tenn. 336; Johnson 
vy. Johnson, 4 Tenn.Civ.A. 118. 


[a] In New York (1) under a stat- 
ute enacted in 1786, abolishing estates 


tail and providing that, where any 
person would, in the absence of the 
statute, become seized of lands in fee 
tail by virtue of any devise or grant, 
such person, instead of becoming seiz- 
ed in fee tail, would be deemed to be- 
come seized in fee simple absolute, it 
was held that a person to whom an 
estate was devised in language creat- 
ing an estate tail, with a provision 
for a gift over on death without issue, 
would take, under the statute, a fee 
simple absolute, and not a defeasible 
fee, the statute operating to render 
the executory devise over void. Lott 
v. Wykcoff, 1 Barb. 565 [aff 2 N.Y. 
355]. (2) However, under a statute 
enacted in 1830 (N. Y. Real Prop. L. 
§ 32), providing that every estate 
which would be adjudged a fee tail 
according to the law of the state as it 
existed before July 12, 1782 shall be 
deemed a fee simple, and, if no valid 
remainder be limited thereon, a fee 
simple absolute, and that, where a re- 
mainder in fee shall be limited on any 
estate which would be a fee tail, ac- 
cording to the law of the state before 
such date, Such remainder shall be 
valid as a contingent limitation on a 
fee, and shall vest in possession on 
the death of the first taker, without 
issue living at the time of such death, 
it is held that, since the statute ex- 
pressly excepts from its effect all es- 
tates where a valid remainder was 
limited after the estate tail, the estate 
in fee into which an estate tail is con- 
verted by the statute may be defeasi- 
ble by a contingent limitation thereon. 
Buel v. Southwick, 70 N.Y. 581. 


Pe Moran vy. Dillehay, 8 Bush (Ky.) 


Devise to “A and his children” con- 
strued to create: 


state tail in A see infra § 1605. 


Joint tenancy or tenancy in common 
see infra § 1605. 


pea enin and remainder see infra § 


3. Construction of “and” as “or,” 
or of “or” as “and” to give effect to 
intention of testator in general see 
supra § 1145. 


Death without issue before specified 
time or event see infra § 1554 text and 
notes 21, 22. 


4 See cases infra this note. 


{a] Death without wife or chil- 
dren —(1) It has been held that a de- 
feasible fee is created where an estate 
is devised in language sufficient to 
ereate a fee simple, with a provision 
for a gift over in the event of the 
death of the devisee ‘‘without leaving 
a wife or children him surviving” 
(Curry v. Curry, 105 N.E. 951, 58 Ind. 
App. 567); (2) or where the gift over 


is provided to be im the event of the 
devisee “leaving neither wife nor law- 
ful bodily begotten heirs,’ and where 
it is also provided that, should the 
devisee live to be twenty-one years 
old and be of sound mind, the property 
to be at his disposal, the latter provi- 
sion giving a general power of disposi- 
tion of the defeasible fee (Snrtter- 
thwaite v. Wilkinson, 91 S.E. 599, 173 
N.C. 38). 


{b] Death without husband and is- 
sue.—Where an estate was devised in 
fee with a provision for a gift over 
if the devisee should die “without a 
husband or issue,’ it has been held 
that, in accordance with the intention 
of the testator, the provision should 
be construed to mean “die without a 
husband and issue,” so that the ab- 
sence of both conditions would be nec- 
essary to defeat the estate in the first 


devisee. Kemp vy. McGuire, 72 S.E. 
686, 112 Va. 715. 
[ec] Death without issue and sur- 


vivorship.—(1) Where an estate in 
fee is devised subject to be defeated 
on the death of the devisee without 
issue and on the contingency of the 
survivorship of a certain named per- 
son or persons, a defeasible fee ig cre- 
ated which will be defeated upon the 
happening of both contingencies, that 
of dying without issue, and survivor- 
ship (Armstrong vy. Thomas, 72 So. 
1006, 112 Miss. 272; Den ex dem. Van 
Middlesworth v. Schenck, 8 N.J.Law 
29), (2) but when either of such con- 
tingencies becomes impossible of oc- 
currence, the estate will become ab- 
solute in the devisee (Den ex dem. Van 
Middlesworth v. Schenck, supra). (3) 
Where a testator devised land to his 
two sons and to their heirs, with 
the further provision that, if either 
son should die without issue living 
at the time of his death, his share to 
go to the survivor, and, if the sur- 
vivor should die without leaving issue 
at the time of his death, the property 
to go to the testator’s other children, 
it has been held that each of the sons 
took a defeasible fee subject to the 
double contingency of dying without 
issue and leaving a survivor. Gordon 
Vv. Gordon, 11 SE. 9384, (8u-s.@ whee: 
(4) Where an estate in fee is devised 
with a limitation over, on the death 
of the first devisee without issue, to 
his “surviving heirs,’ the estate cre- 
ated is defeasible on the happening of 
two events: First, the death of the 
devisee without issue at his death; 
and second, the survivorship at his 
death, of some one or more individuals 
entitled, under the designation of 
“surviving heirs,’ to take the estate 
under the executory devise, per for- 
mam doni. Groves vy. Cox, 40 N.J.Law 
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Death without issue as alternative contingency. 
An estate may be devised in fee subject to be de- 
feated by the happening of one of two or more al- 
ternative events or contingencies, the happening of 
any one of which is sufficient to terminate the estate 
in the devisee.°® 


Defeasible fee where limitation over implied. 
Where a testator provides in his will that the issue 
of a first devisee shall have their parent’s share of the 
testator’s estate, it has been held that the first dev- 
isee will take by implication a fee defeasible on his 
death without issue.® 


[§ 1554] (b) When Death without Issue Must Oc- 
cur.7 Where an estate is devised in fee subject 
to be defeated by the death of the devisee without 
issue, or by a contingency which, either under the 
provisions of statutes or otherwise, is construed to be 
the equivalent of death without issue, the time when 
such death must occur in order to terminate the fee 
depends on the intention of the testator as express- 
ed in the will,’ or on statutory provisions as to the 
time when death must ocecur.? Where a substitution- 


{d] Death without issue who may 
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death of any of his children leaving 
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ary construction has been applied to limitations over 
on death without issue, such death may refer to the 
death of the devisee without issue before the death 
of the testator,1° in which case an estate in fee sim- 
ple absolute, and not a defeasible fee, is created ;** 
but some courts have held that they will not hesi- 
tate to yield even to slight evidence found in the 
terms of the will in order to hold that such death 
without issue during the life of the testator was not 
the testator’s intention, but that he meant death 
without issue occurring at any time either before or 
after his own decease.!2 Hither where it is express- 
ly so provided in the will,* or where there is no 
estate intervening between the death of the testator 
and the time of taking effeet of the devise subject 
to be defeated by a gift over on the death of the devi- 
see thereof without issue, and where there is no oth- 
er period to which the time of such death may rea- 
sonably be referred, it is held that the provision of 
the will may refer to the death of the devisee without 
issue at any time, death without issue meaning dying 
without issue living at the time of the devisee’s own 
death.14 It is also held that if any time subsequent 


W. 299, 85 Neb. 337, 27 L.R.A.N.S. 
1047. 


attain certain age.—A fee may be cre- 
ated by devise subject to be defeated 
by the death of the first devisee with- 
out issue who may attain a certain 
age, Doe ex:'dem. Harrington v. Roe, 
1) Del. °398. 


[e] Death without issue, but leav- 
ing a widow, in lifetime of life tenant. 
—Where a remainder is limited after 
a life estate with a provision for a 
gift over if the remainderman should 
die without issue but leaving a 
widow, it has been held that the re- 
mainder interest was in fee subject 
to be defeated by the death of the re- 
mainderman without issue, but leav- 
ing a widow, within the lifetime of 
the life tenant. Patterson v. Madden, 
36 A. 273, 54 N.J.Eq. 714. 


{f] Death without issue and with- 
out a will—It has been held that a 
defeasible fee is created by a devise 
to one with a provision fora gift over 
on the death of the devisee without 
issue and without a will disposing of 
a specified portion of the estate de- 
vised. Backus v. The Presbyterian 
Association of Baltimore City, 25 A. 
Bob eid. WL. 50: 


5. Jordan v. Roach, 32 Miss. 481. 


[a] Illustration.—Where an estate 
was devised to one, with a limitation 
over if the devisee should die without 
issue, or if his child or children sur- 
viving him should die before arriving 
at a specified age, it was held that 
the two events described in the will 
should be regarded as distinct and in- 
dependent contingencies, upon the 
happening of either of which the limi- 
tation over was to take effect, the will 
presenting the case of an executory 
devise, limited first, upon a dying 
without issue living at the death of 
the first devisee, and secondly, upon a 
dying of the issue under the specified 
age. Jordan v. Roach, 32 Miss. 481. 


6. Duncan y. Duncan, 194 S.W. 328, 
175 Ky. 253; McAdams & Morford y. 
Norton’s Assignee, 78 S.W. 880, 25 Ky. 
L. 1719; Yoesel v. Rieger, 106 N.W. 
428, 75 Neb. 180. 


[a] Thus, where a testator devised 
property to his children with a direc- 
tion that his executors retain control 
until all his debts were paid, and 
further provided that, in case of the 


issue, such children to receive their 
parent’s portion of the estate, it has 
been held that each child of the tes- 
tator took a fee defeasible upon his 
dying childless before the debts of 
the testator were paid. McAdams & 
Morford v. Norton’s Assignee, 78 S.W. 
880, 25 Ky.L. 1719. 


7. When death without issue must 
occur under definite failure of issue 
construction in general see Supra §§ 
1332-1334. 


8. Intention of testator as con- 
trolling construction of will in gen- 
eral see supra §§ 1118-1125. 

9. See statutory provisions; and 
cases infra note 14 [a]. 

10. See supra §§ 1331, 1364. 

Substitutionary construction of 


gifts over on “death without issue” 
see supra § 1357. 


11. See supra § 1519. 


12. Lawrence v. Calam, 
232, 236 N.Y. 168; Brown v. 
P35 IN-Be aes coe ING ven 20 Le 


13. Watson v. Tracy, 133 N.E. 411, 
77 Ind.App. 163; Anderson y. United 
Realty Co., 86 N.E. 644, 79 Ohio St. 23, 
Dil Ma RAL Neel bate, pars CtLeb0, 222 
U.S. 164, 56 L.Ed. 144]. 


14. U.S.—First Nat. Bank vy. 
Pauw, Ub Eos 


Ala.—Montgomery vy. Wilson, 66 So. 
503, 189 Ala. 209; Dickson vy. Dickson, 
59 So. 58, 178 Ala. 117. 


Hawaii.imHemen v. Kamakaia, 10 
Hawaii 547. 


Tll.—Clark v. Leavitt, 161 N.E. 751, 
330 Ill. 350. 


Ind.—Curry v. Curry, 105 N.E. 951, 
58 Ind.App. 567. 


Iowa.—In re Clifton’s Estate, 218 
N.W. 926, 207 Iowa 71. 


Miss.—Darrow v. Moore, 142 So. 447, 
163 Miss. 705 [Superseding op 135 So. 
484]; Jordan v. Roach, 32 Miss. 481. 


Mo.—Gannon v. Albright, 81 S.W. 
1162, 183 Mo. 238, 67 LAR.A. 97, 105 
Am.S.R. 471, 9 Prob.Rep.Ann. 261; 
ocuin v. Siler, 61 S.W. 208, 160 Mo. 


Neb.—In re Barrett’s Estate, 123 N. 


140 N.E. 
Gardner, 


De 


N.J.—Wurts’ Ex’rs v. Page, 19 N.J. 
Eq. 365. 


N.Y.—Matter of New York, etc., R. 
Co., 11 N.B.. 492, 105, N.Y. 89, 59 Am. 
R. 478; Vanderzee v. Slingerland, 8 
INGER 247, 103, INiYee4 te 2 5it, Airey Oe 
Nellis v. Nellis, 3 N.E. 59, 99 N.Y. 505; 
Buel v. Southwick, 70 N.Y. 581; Chap- 
man v. Hall, 40 N.Y.S. 408, 8 App.Div. 
64; In re Maben’s Hstate, 12 N.Y.S. 5; 
Adams v. Becker, 8 N.Y.S. 260. 


N.C.—Perrett v. Bird, 67 S.E. 507, 
152 N.C. 220; Harrell v. Hagan, 60 S. 
.. 909, 147. N.C. 111, 125 Am-S.R> 539. 


Pa.—In re Field’s Estate, 109 A 
677, 266 Pa. 474. 


Tex.—St. Paul’s Sanitarium v. Free- 
man, 1170S) W., 425, 102 Tex. 876).32 
Am.S.R. 886 [rev (Civ.App.) 111 S.W. 
443]; Darragh v. Barmore, (Civ.App.) 
EERE: 714 [rev (Civ.App.) 231 S.W. 


Va.—Worley v. Adams, 69 S.E. 929, 
111 Va. 796. 


Wis.—Korn v. Friz, 107 N.W. 659, 
128 Wis. 428. 


Ont.—Re Cote, 46 Ont.Ia 4. 


Faiern Kentucky (1) under Ky. St. 
§ 2344, providing that, unless a differ- 
ent purpose is plainly expressed in 
the instrument, every limitation in a 
deed or will contingent upon a person 
dying ‘without heirs,” or ‘without 
children” or “issue,” or other words of 
like import, shall be construed a limi- 
tation to take effect when such person 
shall die, unless the object on which 
the contingency is made to depend is 
then living, or, if a child of his body, 
such child be born within ten months 
next thereafter, it has been held that, 
where there is no intervening estate, 
and no other period to which the 
words “dying without issue,’ or other 
words of like import, can reasonably 
have reference, and in the absence of 
anything in the will showing a con- 
trary purpose, in a devise of realty a 
defeasible fee may be created which 
may be defeated by the death of the 
devisee at any time without issue sur- 
viving him. Thurman y. Northwest- 
ern Mut. Life Ins. Co., 53 S.W.(2d) 
568, 245 Ky. 281; Walters v. Walters, 
37 S.W.(2d) 48, 238 Ky. 290; Whit- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to the death of the testator but before the death of 
the devisee is referred to in the will, to which’ time 
the contingency may be referred, that time will be 
adopted unless an intention to the contrary is ex- 
pressed in the will,’® and that, where an estate is de- 
vised in fee following a particular estate, death 
without issue will refer to such death before the ter- 
mination of such particular estate, upon which ter- 
mination the estate is to be distributed, or the fee 
vest in possession of the devisee thereof, where no 
later date is referred to in the will;1® and this con- 


low’s Adm’r v. Saunders’ Adm’r, 36 
S.W.(2d) 659, 237 Ky. 842; 
Littell, 22 S.W.(2d) 612, 232 Ky. 251; 
Lightfoot v. Beard, 20 S.W.(2d) 90, 
230 Ky. 488; Parepoint v. Parepoint’s 
Adm’r, 15 S.W.(2d) 513, 228 Ky. 639; 
Laughlin v. Neeley’s Ex’x, 4 S.W.(2d) 
690, 223 Ky. 656; Ireland v. Cooper, 
277 S.W. 483, 211 Ky. 328; Atkinson 
v. Kern, 276 S.W. 977, 210 Ky. 824; 
Coleman v. Griffin, 261 S.W. 890, 203 
Ky. 109; Bacon v. Dickinson, 250 S. 
W. 807, 199 Ky. 121; Duncan v. Dun- 
can, 194 S.W. 328, 175 Ky. 253; Dock- 
ery’s Ex’rs v. Dockery, 185 S.W. 849, 
170 Ky. 194; Cartnell v. Ranson, 119 
S.W. 800; Rice v. Rice, 118 S.W. 270, 
133 Ky. 406; Harvey v. Bell, 81 S.W. 
C7 21 SKGy. bilo weGai Kye s Sil me C25) 
There are cases in the jurisdiction in 
which a different result was reached 
in the case of a devise of realty (Rue 
vy. Lisle, 255 S.W. 133, 200 Ky. 520 
[“die without leaving issue” con- 
strued to mean die without issue in 
lifetime of testator]; Prewitt v. Pre- 
witt, 198 S.W. 924, 178 Ky. 346 [‘‘die 
without leaving child or children” 
construed to mean die without issue 
in lifetime of testator]; Calloway v. 
Calloway, 188 S.W. 410, 171 Ky. 366, 
L.R.A.1917A 1210 [“‘die without heirs” 
construed to mean die without issue 
in lifetime of testator]), (3) but these 
were expressly overruled by a later 
decision (Atkinson v. Kern, 276 S.W. 
977, 210 Ky. 824), (4) which has been 
cited with approval and followed in 
subsequent decisions (Thurman v. 
Northwestern Mut. Life Ins. Co., 53 S. 
W.(2d) 568, 245 Ky. 281; Walters v. 
Walters, 37 S.W.(2d) 48, 238 Ky. 290; 
Littell v. Littell, 22 S.W.(2d) 612, 232 
Ky. 251; Lightfoot v. Beard, 20°S.W. 
(2d) 90, 230 Ky. 488; Ireland y. Coop- 
CL eau 486, Qbt Koy S23)2 2-Co) AS 
to personalty, it has been held that, 
where there is no intervening estate, 
and nothing appears in the will to the 
eontrary, the contingency of death 
without issue will refer to the death 
of the legatee before the death of the 
testator. Whitlow’s Adm’r. v. Saund- 
ers’ Adm’r, 36 S.W.(2d) 659, 237 Ky. 
842; Ireland v. Cooper, 277 S.W. 483, 
ZINA ICY. ees. 


[b] In North Carolina (1) it was 
held by early decisions that a sub- 
stitutional construction might be ap- 
plied to a gift over on death without 
issue, so that such death would mean 
death before the death of the devisor 
(Price v. Johnson, 90 N.C. 592; Davis 
Vo Parker, "69; NiCr. 271; -HiNiard «v. 
Kearney, 45 N.C. 221. See Burton v. 
Conigland, 82 N.C. 99 [recognizing 
rule]), (2) or that death without is- 
sue might be referred to an inter- 
mediate period between the death of 
the testator and the death of the dev- 
isee, where such period was provided 
for in the will (Hilliard v. Kearney, 
supra), (3) but under a statute (Con- 
sol. St. [1919] § 1737) providing that 
a contingent limitation depending on 
the dying of any person without issue, 
or expressions the equivalent of issue, 
will take effect when such person 
shal] die not having such issue, living 
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at the time of his death, or born to him 
within ten lunar months thereafter, 
unless the intention of such limitation 
be otherwise, and expressed in the 
will, more recent decisions in the ju- 
risdiction have established the rule 
that the event by which the interest 
of the devisee of a fee subject to be 
defeated by a gift over on death with- 
out issue is to be determined must be 
referred not to the death of the de- 
visor, but to that of the devisee, where 
no contrary intention is expressed in 
the will (Vinson v. Gardner, 116 S.E. 
412,185 N.C. 193; Patterson v. Mc- 
Cormick, 99 S.E. 401, 177 N.C. 448; 
Kirkman v. Smith, 96 S.E. 51, 175 N. 


C. 579; Burden v. Lipsitz, 82 S.E. 863, 
166 N.C. 523; Smith v. Ellington-Guy 


Timber Co., 71 S.E. 445, 155 N.C. 389; 
Perrett v. Bird, 67 S.E. 507, 152) N.C. 
220; Harrell v. Hagan, 60 S.E. 909, 
147 N.C. 111, 125 Am.S.R: 539; Korne- 
gay v. Morris, 29 S.E. 875, 122 N.C. 
199; Williams v. Lewis, 5 S.E. 435, 100 
N.C. 142; Buchanan vy. Buchanan, 5 
S.E. 430, 99 N.C. 308), (4) and it is 
held that this statute must be applied 
although under the terms of the will 
there is an intermediate period be- 
tween the death of the testator and 
the death of the devisee to which his 
death without issue might be refer- 
red (Patterson v. McCormick, 99 S.E. 
401, 177 N.C. 448; Kirkman v. Smith, 
9OnS A. 51175 IN-G, 579): 


15. See infra text and notes 18-22. 
16. See cases infra this note. 
[a] Death without issue before 


termination of preceding life estate. 
—In the absence of a provision in the 
will indicating a contrary purpose, 
it is held that, where an estate is de- 
vised to one for life with remainder 
in fee to another unless he should die 
without “issue,” or its equivalent 
terms, the period to which the quali- 
fication refers, and the time of de- 
feasance, is the termination of the 
particular estate. Reynolds v. Reyn- 
olds, 95 So. 180, 208 Ala. 674; Har- 
rington v.. Cooper, 189 S.W. 667, 126 
Ark.-538; Secanlin v. Peterson, 135 A. 
394, 105 Conn. 308; Baird v. Garman, 
182 N.E. 739, 349 Ill. 597; Johnson v. 
Boland, 175 N.E. 794, 3438 Ill. 552; 
Drager v. McIntosh, 147 N.E. 433, 316 
Ill. 460; Risser v. Ayers, 137 N.E. 
851, 306 Ill. 293; Romer v- Romer,-133 
NH 250,800) Hl= 335;> Thornton wv: 
Louch, 130 N.E. 467, 297 Ill. 204; Ras- 
musson vy. Unknown Wife of Hoge, 
127 N.E. 356, 293 Ill. 101; Fulwiler 
v. McClun, 120 N.E. 458, 285 Ill. 174; 
Welch v. Crowe, 115 N.E. 859, 278 Ill. 
244; Sheley v. Sheley, 111 N.E. 591, 
272 Ill. 95; Lachenmyer v. Gehlbach, 
107° N.E. 202, 266 Til. 11; Perkins v. 
Clark, 47 S.W.(2d) 705, 242 Ky. 782; 
Eakins v. Eakins, 229 S.W. 130, 191 
Ky. 61; Frey v. Soper, 213 S.W. 546, 
184 Ky. 536; Spacey v. Close, 212 S. 
W. 127, 184 Ky. 523; Fulton v. Teager, 
209 S:W. 535,. 1838 Ky. 881%! Henry v. 
Carte 163) SW. 756,5157 Wy."5522:An- 
derson v. Herring, 157 S.W. 13, 154 
Ky. 289; Wilson v. Wilson, 152 S.W. 
770, 151 Ky. 635; Bradshaw v. Wil- 


[69 C.J.] 481 


struction will also be reached where it is clearly 
provided for in the will.t17 However, it has also been 
held in some cases, where a preceeding particular es- 
tate was created by the will, that a construction 
providing for sueh death at any time, that is, at the 
devisee’s own death, was proper,!® and this construe- 
tion will be reached where it is clearly apparent from 
the will-that the testator did not intend to limit the 
time when death without issue should occur to such 
death before the termination of a preceding life es- 
tate,1° or where statutes in regard to the time when 


liams, 180 S.W. 985, 140 Ky. 160; Pat- 
rick v. Patrick, 122 S.W. 159, 135 Ky. 
307; Wilson v. Hays’ Ex’r, 58 S.W. 
TES LOG ay. (82s 22 eye Sth wee 
v. Mumford, 44 S.W. 91, 19 Ky.L. 
1585; Pruitt v. Holland, 18 S.W. 852, 
92 Ky. 641, 13 Ky.L. 867; Ferguson 
v. Thomason, 9 S.W. 714, 87 Ky. 519, 
10 Ky.L.° 562; Hull v. Calvert, .226 
S.W. 558, 286 Mo. 163; Patterson v. 
Madden, 36 A. 273, 54 N.J.Hq. 714; 
Bunyan v. Pearson, 40 N.Y.S. 429, 
8 App.Div. 84; Miller v. Miller, 10 
Ohio N.P.N.S. 630; Church v. Baer, 
84 A. 1099, 286 Pa. 605; Shearer v. 
Miller, 39 A. 846, 185 Pa. 149; McKee 
v. Lawrence Savings & Trust Co., 64 
Pa.Super. 199; Wildemore’s Wstate, 9 
Pa.Dist.&Co. 809; In re Dickinson, 17 
Ont.W.N. 364. See Clark v. Leavitt, 
161 N.E. 751, 330 Ill. 350; Parepoint 
v. Parepoint’s Adm’r, 15 S.W.(2d) 513, 
228 Ky. 639; Duncan y. Duncan, 194 
S.W. 328, 175 Ky. 253 (all three cases 
recognizing rule); Hilliard v. Kear- 
ney, 45 N.C. 221 (recognizing rule, as 
to will executed before North Caro- 
lina statute). 


17. Abrahams v. Sanders, 113 N.E. 
737, 274 Ill. 452; Mayer v. McCracken, 
92 NOB. 9355. 245, Tl. boise Toman sys 
Dunlop, 18 Pa. 72. 


18. I1l—Gavvin v. Carroll, 114 N. 
E. 927, 276 Ill. 478; Wilson v. Wilson, 
103 N.E. 743, 261 Ill. 174. 


N.Y.—Brown v. Gardner, 135 N.B. 
325, 233 N-Y. 261; Ebbets v. Quick, 
66 How.Pr. 184. 


N.C.—Ziegler v. Love, 115 S.E. 887, 
185 N.C. 40; Patterson v. McCormick, 
99 S.E. 401, 177 N.C. 448: — Kirkman 
v. Smith, 96 S.E. 51,.175 N.C. 579. 


$.C.—Davis v. Hodge, 86 S.E. 478, 
L026SCS 1785 


Wis.—Egegleston v. Swartz, 129 N. 
W. 48, 145 Wis. 106. 


19. Carothers’ Hstate, 119 P. 926, 
161 Cal. 588; Moore v. Gary, 48 N.E. 
630, 149 Ind. 51; Ambruster vy. “Own 
Your Home” Ass’n, 127 A. 167, 97 N.J. 
Eg. 69; Hampton v. Newkirk, 115 A. 
656, 93 N.J.Eq. 270. 


[a] Rule applied.—Where an es- 
tate is devised to one for life, and 
the remainder to two devisees, with 
a provision that ‘‘in case either should 
die without issue, the survivor to 
have the whole of my estate,” it has 
been held that the provision for a gift 
over on death of one devisee without 
issue to the survivor does not refer 
to the death of such devisee before 
the life tenant, but should be econ- 
strued to mean the death of such 
devisee at any time, for the provision 
might be defeated if the limitations 
over were not upon the same event, 
death at any time without issue. An 
indication of a contrary intention, al- 
though it be slight, renders inapplica- 
ble the rule that a limitation over of 
a remainder upon death without issue 
imports such death without issue dur- 
ing the life of the particular estate. 
Ambruster v. “Own Your Home” 
Ass’n, 127 A. 167, 97 N.J.Eq. 69. 
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death without issue must oecur have been construed 
to provide against the ‘Intermediate period” rule.*° 
A provision for a gift over on death without issue 
defeating a defeasible fee may also refer to such 
death before some other time,” or before the hap- 
pening of some other event,?? expressly specified in 


the will. 


[§ 1555] (3) Birth and Survivorship of Issue— 
A defeasible fee may be created by 
will subject to be defeated by the birth,?® or by the 


(a) In General. 


20. See statutory provisions; and 


cases infra this note. 


[a] In North Carolina a statute 
providing that the time when death 
without issue must occur is at the 
time of the death of the person so 
dying (see passim supra note 14 [b]) 
has been construed to prohibit a con- 
struction of a limitation over on death 
without issue to refer to an inter- 
mediate period before the death of 
such person. Ziegler v. Love, 115 S.E. 
887, 185 N.C. 40; Patterson v. McCor- 
mick, 99 S.E. 401, 177 N.C. 448; Kirk- 
man v. Smith, 96 S.B. 51, 175 N.C. 
Doe 


21. See cases infra this note. 


{a] Examples of provisions for 
death without issue before specified 
intermediate time as creating defeasi- 
ble fee —(1) It has been held that 
a fee is devised subject to be defeated 
by the death of the devisee without 
issue before a specified time where an 
estate is devised in fee with a provi- 
sion for a gift over in the event of the 
first devisee’s death without issue 
béfore the time of distribution of the 
estate (Pearce v. Pearce, 74 So. 952, 
199 Ala. 491; Cooper’s Adm’r v. 
Clarke, 240 S.W. 361, 192 Ky. 404; 
Hanna v. Prewitt, 155 S.W. 726, 153 
Ky. 310; Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669; 
In re Denton, 33 N.E. 482,137 N.Y. 
428; Gilman vy. Reddington, 24 N.Y. 
9 [mod 1 Hilt. 492]), (2) or before 
the devisee is entitled to receive his 
gift under the will (Wurts’ Ex’rs v. 
Page, 19 N.J.Eq. 365; In re Wiley, 
STEN GY Se OlT. Wad App. Div. 590), (3) 
or before the devisee’S power to 
alienate the estate comes into exist- 
ence (Patterson v. Madden, 36 A. 273, 
54 N.J.Eq. 714), (4) or before the tes- 
tator’s debts are paid (McAdams & 
Morford v. Norton’s Assignee, 78 S. 
W. 880, 25 Ky.L. 1719), (5) or before 
the termination of a trust (Peters v. 
Peters, 162 A. 203, 307 Pa. 476). 


22. See cases infra this note. 


[a] Death without issue before at- 
taining certain age.—A fee may be 
created by devise subject to be de- 
feated by the death of the first devisee 
without issue before attaining a cer- 
tain age. Britton v. Thornton, 5 S.Ct. 
291, 112 U.S. 526, 28 L.Ed. 816; Robin- 
son v. Adams’ Lessee, 4 Dall. appendix 
xii, 1 L.Ed. 920; Lippett v. Hopkins, 
15 F.Cas.No. 8,380, 1 Gall. 454; Meri- 
den Trust & Safe Deposit Co. v. 
Squire, 103 A. 269, 92 Conn. 440; Vau- 
bel v. Lang, 140 N.E. 69, 81 Ind.App. 


96; Dulaney v. Dulaney, 79 S.W. 195, 
25 Ky.L. 1659; Taylor v. Meder, 58 S. 
Wi S0d,.0a2 Keyed. ties. Malona iv. 


Schwing, 39 S.W. 5238, 101 Ky. 56, 19 
Ky.L. 145; Hersey v. Purington, 51 
A. 865, 96 Me. 166; Ray v. Enslin, 2 
Mass. 554; Den ex dem. Herris vy. Tay- 
lor, 5 N.J.Law 485; Colby v. Doty, 53 
N.E. 35, 158 N.Y. 323; Matter of Mil- 
ler’s Will, 42 N.Y.S. 148, 11 App.Div. 
Boeelatem ODM Nab: oo, 61 peiNe Yoru caule 
Culhane v. Fitzgibbons, 86 N.Y.S. 710, 
42 Misc. 331; Naugle v. Irvin, 102 A. 


For later cases, Gevelopments and changes in the law see Annotations, sate title and section number, 
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birth and survivorship,?* of issue or children of the 
devisee, as by a limitation over to the issue or chil- 
dren of the first devisee;?° or such a fee may be cre- 
ated subject to be defeated by the birth of issue to 
another,”® as by a limitation over to the issue of some 


ease there should be such issue.?7 


An estate in fee may also be devised subject to be 


815, 259 Pa. 214; Hauer’s Lessee v. 


Sheetz, 2 Binn. (Pa.) 532; Adams v. 
Chaplin, 10 “SiC: hig. 82653 Stoness v. 
Maney, 3 Tenn.Ch. 731; Jones’ Un- 


known Heirs v. Dorchester, (Tex.Civ. 
App.) 224 S.W. 596; Commonwealth 
v. Wellford, 76 S.E. 917, 114 Va. 372, 
44 L.R.A.N.S. 419; Cook v. Noble, 5 
Ont. 43. 


[b] Death without issue before 
another attains certain age.—Where 
an estate was devised to the tes- 
tator’s children, subject to be defeat- 
ed as to any child by his death with- 
out children before the youngest 
child attains the age of twenty-one, 
it has been held that a fee was de- 
vised to each child subject to be de- 
feated on the happening of the con- 
tingenecy. Savings Bank & Trust Co. 
v. Johnson, 84 S.E. 355, 168 N.C. 304. 


[c] Death without issue before 
death of another. — A fee may be 
created by devise subject to be defeat- 
ed by the death of the first devisee 
without issue before the death of 
some other person or persons. Fullen- 
love v. Vaughn, 152 S.W. 570, 151 Ky. 
513; Easton v. Miller, (Ky.) 128 S.W. 
1091; Hilleary v. Hilleary’s Lessee, 
26 Md. 274; Beck vy. Ennis, 7 N.Y.S. 
264, 54 Hun 126; Darragh v. Barmore, 
(Tex.Commn.App.) 242 S.W. 714 [rev 
(Civ.App.) 231 S.W. 472]. 


[d] Death without issue before 
death or marriage of another.—A fee 
may be created by devise subject to 
be defeated by the death of the first 
devisee without issue before the death 
or marriage of some other person, 
not the testator. Patrick vy. Patrick, 
122 S.W. 159, 1385 Ky. 307. 


23. Phinizy v. Wallace, 
896, 136. Ga. 520; Coquillard Vv. Co- 
quillard, 113 N.E. 474, 62 Ind.App. 
426; Louisville Gas & Electric Co. 
v. Starin, 186 S.W. 669, 170 Ky. 819; 
Johns Hopkins University v. Garrett, 
97 A. 640, 128 Md. 343. 


24. I1l—Drager v. McIntosh, 147 
N.BE. 433, 316 Ill. 460; Hasemeier vy. 
Welke, 141 N.E. 176, 309 Ill. 460; Boye 
v. Boye, 133 N.E. 382, 300 Ill. 508; 
Warrington v. Chester, 128 N.E. 549, 
294 Ill. 524; Harrison v. Weatherly, 
54 N.H. 237, 180 Ill. 418. 


Ind.—Waters vy. Bishop, 24 N.E. 161, 
122 Ind. 516. 


Ky.—Slack v. Downing, 26 S.W. 
(2d) 497, 2338 Ky. 554; Frey v. Soper, 
213 S.W. 546, 184 Ky. 536; Schneider 
v. Holzhauer, 119 S.W. 177, 134 Ky. 33; 
McCallister v. Bethel, 29 S.W. 745, 97 
Girly eliG: cy slunian Ae 


Mo.—Deacon y. St. Louis. Union 
Trust Co., 197 S.W. 261, 271 Mo. 669. 


N.J.—Lafoy v. Campbell, 6 A. 300, 
42 N.J.Eq. 34. 


N.Y.—Livingston v. Livingston, 161 
N.E. 165, 247 N.Y. 517; Livingston Vv. 
Ward, 159 N.E. 875, 247 N.Y. 97 [re- 
mittitur am 161 N.B. 468, 248 N.Y. 
193]; Cochrane vy. Schell, 35 N.E. Oty 
140 N.Y. 516, 56 N.Y.St. 464; Bysa- 


71 S.E. 


defeated by the death of the devisee before a speci- 
fied time, leaving issue.?§ 


[§ 1556] (b) When Death Leaving Issue Surviv- 


man v. Nelson, 140 N.Y.S. 183, 79 
Mise. 304, 10 Mills Surr. 294 [aff 150 
N.Y.S. 1085, 165 App.Div. 950]. 


N.C.—White v. Norman, 115 S.E. 
822, 185 N.C. 1. 


Ohio.—Helfferich v. Helfferich, 11 
Ohio Dec. (Reprint) 303, 26 Cine.L. 
Bul. 83; Campbell v. McCue, 21 Ohio 
Cir.Ct.N.S. 67. 


Tenn.—Buntin v. Plummer, 46 S.W. 
(2a) 60, 164 Tenn. ae Stones vy. 
Maney, 3 Tenn.Ch. 73 


Vt.—Dwight v. Hite ce 20 A. 594, 
62 Vt. 398. 


Wis.—In re Allis’ Will, 157 N.W. 
548, 158 N.W. 330, 163 Wis. 452. 


fea re Harrison, LR: 5— Gh 


Newfoundl.—St. John v. Pinsent, 8 
Newfoundl. 377. 


25. Ill.—Drager v. McIntosh, 147 
N.E. 4338, 316 Ill. 460; Hasemeier v. 
Welke, 141 N.E. 176, 309 Til. 460; Boye 
v.. Boye, 133 N.E. 382, 300 Tl. 508; 
Warrington v. Chester, 128 N.E. 549, 
294 Ill. 524; Harrison v. Weatherly, 
54 N.E. 237, 180 Ill. 418. 


Ind.—Coquillard y. Coquillard, 113 
N.E. 474, 62 Ind.App. 426. 


Ky.—Frey v. Soper, 213 S.W. 546, 
184 Ky. 536; Schneider y. Holzhauer, 
119 S.W. 177, 134 Ky. 33; McCallister 
Le pele 29 S.W. 745, 97 Ky. 1, 16 Ky. 


Md.—Johns Hopkins University v. 
Garrett, 97 A. 640, 128 Md. 343. 


Mo.—Deacon vy. St. Louis Union 
Trust Co., 187 S.W. 261, 271 Mo: 669. 


N.J.—Lafoy v. Campbell, 6 A. 300, 
42 N.J.Eq. 34 


N.Y.--Cochrane v. Schell, 35 N.E. 
971, 140 N.Y. 516, 56 N.Y.St. 464; 
Bysaman Vv. Nelson, 140 N.Y.S. 188, 
79 Mise. 304, 10 Mills Surr. 294 [aft 
150 N.Y.S. 1085, 165 App.Div. 950]. 


N.C._—White v. Norman, 1 .E. 
822, 185 N.C. 1. sabe 3 


Ohio.—Helfferich v. Helfferich, 11 
Ohio Dec. (Reprint) 3038, 26 Cine.L. 
Bul. 88; Campbell vy. McCue, 21.Qhio 
Cir.Ct.N.S. 67. 


Vein v. Maney, 3 Tenn.Ch. 


Newfoundl.—-St. John v. Pinsent, 8 
Newfoundl. 377. 


26. Matter of Maloney, 85 N.Y.S. 
77, 41 Misc. 539, 4 Milis Surr. 88; 
In re Havesgaard’s Estate, 238 N.W. 
130, 59 S.D. 26. 


27. Matter of Maloney, 85 N.Y.S. 
77, 41 Mise. 589, 4 Mills Surr. 88. 


28. See case infra this note. 


[a] Death leaving issue before at- 
taining certain age.—It has been held 
that, where an estate was devised in 
trust for the testator’s children, until 
they, or the survivors of them, at- 
tained the age of twenty- -one, with a 
provision for a gift over in the event 
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ing Must Occur. 


of the death of any of them leaving 
issue before such time, there was an 
immediate devise of a beneficial es- 
tate subject to be defeated as to any 
one or more of the children by death 
before the time of partition leaving 
issue. Ryan v. Cooley, 15 Ont.A., 379 
{mod 14 Ont. 13]. 


29. Duncan y. Duncan, 
328, 175 Ky. 253 


Intention of lesatas as controlling 
construction of will in genera] see 
supra §§ 1118-1125. 


30. Cochrane v. Schell, 35 N.E. 
971, 140 N.Y. 516, 56 N.Y.St. 464. 


31. See supra § 1357. 


Substitutionary construction of 
provisions for gifts over on death in 
general see supra §§ 1324-1329. 


32. See cases infra this note. 


[a] Death with issue before termi- 
nation of preceding life estate.— 
Where remainders have been devised 
in fee, following a life estate, with a 
provision that, on the death of the 
life tenant, the issue of any remain- 
derman then deceased shall take his 
parent’s share, it has been held that 
each remainderman has a fee defeasi- 
ble only on his death before the life 
tenant leaving issue. Drager v. Mc- 
Intosh, 147 N.E. 483, 316 Ill. 460; 
Hasemeier v. Welke, 141 N.E. 176, 
309 Ill. 460; Boye v. Boye, 133 N.E. 
382, 300 Ill. 508; Warrington v. Ches- 
ter, 128 N.E. 549, 294 Ill. 524; Frey 
v. Soper, 213 S.W. 546, 184 Ky. 536. 


Vested remainders divesting in 
general see infra § 1741. 


33. See cases infra this note. 


[a] Examples of provisions for 
death leaving issue before some speci- 
fied time as creating defeasible fee.— 
(1) It has been held that a defeasi- 
ble fee is created by a devise of an es- 
tate in fee subject to be defeated by 
the death of the devisee leaving issue 
surviving, before the time of distribu- 
tion of the estate (Deacon v. St. Louis 
inion “Crust: Coss ug? Siw. 261) 271 
Mo. 669), (2) or by the devisee’s 
death, leaving children, before the 
death or remarriage of the life tenant 
(Schneider v. Holzhauer, 119 S.W. 177, 
134 Ky. 33). 


34. Ala.—Frey 
Adm’r, 66 Ala. 287. 


Conn.—Cumming v. Pendleton, 153 
A. 175, 112 Conn. 569. 


Ga.—Logan v. Hammond, 117 S.E. 
428, 155 Ga. 514. 


Ill— Glass v. Johnson, 130 N.E. 
473, 297 Ill. 149; Cummings v. Lohr, 
92 N.E. 970, 246 Ill. 577. 


Ind.—Spurgeon v. Scheible, 43 Ind. 
216. 
Iowa.—Phelps Mortg. Co. v. Thom- 


as, 190.-N.W. 399; 194 Iowa. 1078; 
Vaughn v, Converse, 169 N.W. 144, 


194 S.W. 


Vv. Thompson’s 


Where an estate is devised in fee 
‘subject to be defeated by the birth and survivorship 
of issue or children of the devisee, the time when 
the devisee’s death leaving issue surviving must oc- 
cur in order to terminate the fee depends on the in- 
tention of the testator as expressed in the will,?® and 
such provisions for the termination of the estate have 
been held to refer to such death of the devisee at 
any time,*° or where a substitutional construction is 
applied, on the devisee’s death before the death of 
the testator,*! or, where a particular estate is ecre- 
ated immediately to precede the devise of the de- 
feasible fee, such death before the termination of 
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riage.°# 


184 Iowa 891; Staack v. Detterding, 
161 N.W. 44, 47, 182 Iowa 582, L.R.A. 
1918C 856 [quot Cyc]. 


Ky.—Walker v. Walker’s Adm’r, 39 
S.W.(2d) 970, 239 Ky. 501; Hutter v. 
Crawford, 7 S.W.(2d) 1043, 225 Ky. 
215; Walton vy. Jones, 287 'S.W 710, 
216 Ky. 289; Mann vy. Frese, 263 S.W. 
21, 203 Ky. 739; Prindible v. Prindi- 
ble, 216 S.w. 583, 186 Ky. 280; Riner 
Vetallisy 195"S.W.. 1102, 176, IKy.5 755 
Hinkle v. Hinkle, 181 S.W. 1116, 168 
Ky. 286; Huerkamp v. Huerkamp, 140 
182, 145 Ky. 194; Lehfart v. 
Scharre, LOT SW Clos tL corey. S495 
Chenault v. Scott, 66 S.W. 759, 23 Ky. 


Md.—Swope v. Swope, 5 Gill 225. 


Neb.—Anderson v. Anderson, 229 N. 
W. 124, 119 Neb. 381. 


N.J.—Jennings v. Reed, 72 A. 939, 
75 N.J.Eq. 530; Traphagen v. Levy, 
18 A. 222, 45 N.J.Eq. 448. 


N.Y.—Dodge v. Stevens, 94 N.Y. 
209; Weiss v. City of Mt. Vernon, 142 
N.Y.S. 250, 157 App.Div. 383 [dism of 
appeal den 103 N.E. 1134, 209 N.Y. 
589, and aff 109 N.E. 1095, 215 N.Y. 
657]; Hayes v. Harrison, 125 N.Y.S. 
286, 140 App.Div. 453 [aff 99 N.B. 1108, 
206 N.Y. 661]; In re Baker’s Estate, 
2638 N.Y.S. 322, 146 Mise. 296; In re 
Biles’ Will, 151 N.Y.S. 1097, 88 Misc. 
452, 18 Mills Surr. 382. 


N.C.—Fellows v. Durfey, 
621, 163 N.C. 305; Winder v. 
47 N.C. 827. 


Pa.—In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21; McCall v. Umbenhauer, 
113 A. 423, 270 Pa. 351; Hults v. Holz- 
bach, 82 A. 469, 233 Pa. 367; Fidelity 
Trust Co. v. Bobloski, 76 A. 720, 228 
Pa. 52, 28 L.R.A.N:S. 1093; Rohrbach 
v. Sanders, 62 A. 27, 212 Pa. 636; Red- 
GIN ey VLC eee AOS One (lanes 0 be 
Anderson’s Estate, 6 Pa.Dist.&Co. 609. 


pa sods v. Harvey, 14 A. 862, 
16“R.1. 226. 


Tex.—Haring v. Shelton, 122 S.W. 
18, 103 Tex. 10 [aff (Civ-App.) 114 S. 
W. 389). 


Va.—Vaughan v. Vaughan’s Ex’x, 33 
S.E. 603, 97 Va. 322. 


Wis.—In re Baird’s Will, 177 N.W. 
23, 171 Wis. 215; In re Weymouth, 161 
N.W. 373, 165 Wis. 455. 


B.C.—In re Taylor, 19 B.C. 447. 


Ont.—In re Mumby, 8 Ont.L. 283, 
Mere ae 146; Re Boyle, 18 Ont.W. 


See also McCartney v. Moon, 6 Ohio 
N.P.N.S. 158 (where all the widow’s 
right and interest in property so de- 
vised was held to be terminated by 
her remarriage). 


[a] Rule applied.—Where a testa- 
tor devises an estate to his wife ab- 
solutely so long as she shall remain 
his widow, it has been held that the 
testator’s widow takes an estate in 
fee subject to be defeated by her re- 


79 S.E. 
Smith, 


a devise to the testatrix’ husband.*® 
fee is also created in the case of an absolute devise to 
some other devisee with a provision for the termina- 
tion of the estate, or for a gift over, in the event 
of the marriage of such devisee.*® 
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such particular estate,*? or the provision may refer 
to death before some other specified time.** 


[§ 1557] (4) Marriage of Devisee. A devise to a 
testator’s widow, which is absolute except for a pro- 
vision terminating the estate, or providing for a 
gift over, in the event of her remarriage, creates a de- 
feasible fee subject to be defeated by her remar- 
The same rule applies in the ease of such 


A defeasible 


Where an estate 


Spurgeon v. Scheible, 43 
Ind. 216; Vaughn vy. Converse, 169 N. 
W. 144, 184 Iowa 891; Staack v. Det- 
terding, 161 N.W. 44, 182 Iowa 582, 
L.R.A.1918C 856; Walton v. Jones, 
287 S.W. 710, 216 Ky. 289; Anderson 
v. Anderson, 229 N.W. 124, 119 Neb. 
381; In re Kidd’s Estate, 141 A. 644, 
293 Pa. 21; McCall v. Umbenhauer, 
TUS A223, 200) Pa. ob le) amin eave 
Shelton, 122 S.W. 13, 103 Tex. 10° [aff 
(Civ; App) ITs Saw Ooo alee 
Baird’s Will, 177 N.W. 23, 171 Wis. 
215; In re Weymouth, 161 N.W. 373, 
165 Wis. 455. 


Devise to testator’s widow until re- 
marriage as creating life estate see 
infra § 1615. | 


35. Inre Vosburgh’s Estate, 255 N. 
Y.S. 393, 142 Mise. 676; In re John- 
Ege: Estate, 233 N.Y.S. 414, 133 Misc. 


marriage. 


36. Mo.—Wise v. Crandall, 215 S. 
W. 245. 


N.Y.—Hayes v. Harrison, 125 N.Y. 
S. 286, 140 eae 453 [aff 99 N.E. 
1108, 206 N.Y. 661]. 


N.C.—Griffin v. Doggett, 155 S.E. 
605, 199 N.C. 706; Smith v. Creech, 
119 S.E. 3, 186 N.C. LT in Te Miller's 
Will, 74 S.E. 888, 159 N.C. 128. 


Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505. 


Newfoundl.—St. John v. Pinsent, 8 
Newfoundl. 377. 


[a] Construction as defeasible fee 
rather than estate on condition in ter- 
rorem.—(1) It has been said that, 
where an estate is devised in fee with 
a provision for a gift over in the event 
that the devisee should marry, the 
courts are inclined to construe such 
gift or devise over as a limitation in 
the nature of an executory devise aft- 
er a defeasible fee, and not as a con- 
dition in terrorem, which would be 
void because in general restraint of 
marriage. Griffin v. Doggett, 155 S.B. 
605, 199 N.C. 706; In re Miller’s Will, 
74 SE. 888, 159 "N.C. 123. C2) tas 
held _ that, whereas if the estate de- 
vised should be construed as an estate 
on condition subsequent in general re- 
straint of marriage, the condition 
would be void and disregarded, if it 
is construed as a fee with an execu- 
tory devise over on the happening of 
the event, the gift over is good and 
the estate in fee terminates on the 
marriage of the devisee. Griffin v. 
Doggett, supra; In re Miller’s Will, 
supra. (3) In determining whether 
the language of a particular will cre- 
ates an estate upon condition subse- 
quent in general restraint of mar- 
riage, or a fee with an executory de- 
vise over on the happening of the 
event, the test has been held to be 
whether the purpose of the gift was 
to prevent the marriage of the devisee, 
in which case the devise should be 
construed as creating a condition in 
general restraint of marriage, or was 
merely to provide for the support of 
the devisee while unmarried, in which 
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is devised absolutely with a provision for a gift over 
on the death of the devisee without having married, 
it has been held that a fee was created subject to be 
defeated by the devisee’s death without having mar- 
ried.?? 


[§ 1558] ¢. Inconsistent Limitations. Subse- 
quent language in a will may operate to cut down to 
a defeasible fee a fee simple absolute already devis- 
ed,** but will not do so where the result would be 
to defeat the intention of the testator as shown by 
the whole will.2® Where an estate is devised in 
language sufficient to create a fee simple absolute, 
and a subsequent provision is made in the will for 
a gift over on the happening of a future event or 
contingency, the subsequent provision will have the 
effect of modifying the estate already devised, to 
make it a defeasible fee, where the modifying lan- 
guage is clear and unequivoeal.*® The fact that an 
estate is devised as a defeasible fee, with a limita- 
tion over upon an event or contingency which may 
never happen, does not reduce the defeasible fee to 
a-lesser estate, since the entire estate continues in 
the first devisee unless the event or contingency oc- 
curs upon which the limitation over is to take ef- 
fect.41 Where an estate is devised in words of clear 
and ascertained leeal significance to create a de- 
feasible fee, superadded words will not enlarge or 
add to the estate so created, in the absence of am ir- 
resistible inference that it was the intention of the 


Estate, 80 A. 537, 


S.C.—Kennedy 
LOW, L231 S.C. tad: 


Tex.—West v. 
184 S.W. 1042. 


[a] 


case the devise should be construed 
as creating an executory devise over 
on the marriage of the devisee. In re 
Miller’s Will, supra. (4) Validity of 
conditions affecting marriage in gen- 
eral see infra §§ 1769-1772. 


37. Re Nesbitt and Neill, 19 Ont. 
W.N. 89. 


38. Noth v. Noth, 127 N.H. 113, 292 


WILLS 


2olaPawooes 
v. Rogers, 110 S.E. 


Glisson, 


Rule applied.—Where a 
provided that the childre-. of the tes- 
tator should receive his property in 
equal shares, and the issue of a pre- 


testator so to enlarge or add to the defeasible fee.** 


Repugnant provisions. Where a defeasible fee is 
devised with a provision for a gift over of so much 
of the property as the first devisee does not dispose 
of during his lifetime, such limitation over is void 
as repugnant to the defeasible fee already created.** 
Where a defeasible fee is éreated by will, a provision 
attempting to restrain the power of the devisee to 
convey the estate is void as repugnant to the de- 
vise, except in so far as such power of the devisee is 
limited by the provision for defeasance, and cannot 
operate to change the nature of the estate devised.** 


[§ 1559] d. Enlargement of Defeasible Fee into 
Fee Simple Absolute.—(1) In General. It is gener- 
ally held that, where an estate has been devised in 
fee, subject to be defeated by the happening of some 
future event or contingency, if the happening of such 
event or contingency becomes impossible of occur- 
rence, the defeasible fee becomes a fee simple abso- 
lute.4® A defeasible fee will be enlarged into a fee 
simple absolute upon the death of the first devisee 
prior to the happening of the event or contingeney by 
which alone his estate can be defeated, and which 
event or contingency cannot possibly occur after 
his death.*® Where an estate has been devised in 
fee subject to be defeated by the death of the devisee 
without issue, the estate will be enlarged into a fee 
simple absolute either by the death of the devisee 
with issue surviving at the time of his death,*? or by 


Morehouse vy. Morehouse, 53 N.Y.S. 
727, 33 App.Div. 250 [aff 57 N.E. 1118, 
161. N.Y. 654]. 


47. U.S.—Yocum v. Parker, 134 F. 
205,167. C.CxA 29 [ath 130. i722 rey, 
30 EE 7.7.0," 6620.6 2A4) 80). 


Ala.—Hibbler v. Oliver, 69 So. 477, 
193 Ala. 369; Goldsby v. Goldsby’s 
Adm’r, 38 Ala. 404. See Dickson v. 


(Civ.App.) 


will 


[§§ 1557-1559 


Til. 536. 


29. Salter v. Philbrick, 91 A. 914, 
77 N.H. 322; Imbrie v. Hartrampf, 
OSM zs 1.00, Ori 5395 


40. Cal.—tIn re Carothers’ Estate, 
HUST 926,061; Cals 588. 


Conn.—Meriden Trust & Safe De- 
posit Co. vy. Squire, 103 A. 269, 92 
Conn. 440. 


Ga.—Taylor v. Reid, 87 S.H. 469, 
144 Ga. 437. 


Ill—Smith v. Bedell, 182 N.E. 622, 
349 Ill. 523; Noth v. Noth, 127 N.E. 
173,292 Tl). 536. 


Iowa.—Guilford v. Gardner, 162 N. 
W. 261, 180 Iowa 1210. 


Ky.—Reed v. Williams, 240 S.W. 
391, 194 Ky. 662; Fullenlove v. 
Vaughn, 152 S.W. 570, 151 Ky. 513. 


Mo.—Hull v. Calvert, 226 S.W. 553, 
286 Mo. 163; Deacon v. St. Louis Un- 
ee Trust Co., 197 S.W. 261, 271 Mo. 


N.J.—Sayre v. Kimble, 114 A. 744, 
93 N.J.Eq. 30. 


N.Y.—In re Bearse, 153 N.Y.S. 514, 
167 App.Div. 415; Mull v. Mull, 100 N. 
Y.S. 523, 50 Mise. 362.> See Chrystie 
v. Phyfe, 19 N.Y. 344 [rev 22 Barb. 
195] (recognizing rule). 


N.C.—Henderson v. Western Caro- 
lina Power Co., 157 S.E. 425, 200 N.C. 
443, 80 A.L.R. 497. 


Pa.—In re Wettengel’s Estate, 123 
Alas Sieoie Pan ULs) | Smith! Vebipen, 
80 A. 877, 231 Pa. 378; In re Hoopes’ 


deceased child should take per stirpes 
the parent’s share, and a codicil pro- 
vided that if R, the son of the testa- 
tor’s deceased daughter, should die 
without heirs of his body, his share 
Should revert to the other heirs in 
equal shares, but, if he should leave 
lawfully begotten heirs of his body, 
the codicil should be of no effect, the 
effect of the codicil was to convert the 
absolute estate given in the will into 
an estate defeasible upon the happen- 
ing of a specific event, and the devisee 
is entitled to the possession of the 
estate until the defeasance occurs. 
He eee v. Rogers, 110 S.E. 107, 118 


41. Frail-v. Carstairs, 58 N.E. 401, 
187 Ill. 310, 6 Prob.Rep.Ann. 82. 


42. Cayce Land Co. v. Guignard, 
117 S.H. 644, 124 S.C. 443. 


43. Easton v. Miller, (Ky.) 128 S. 
W. 1091. 


44. Clark v. Leavitt, 161 N.E. 751, 
300 Ill. 350. 


45. See cases infra notes 46-66. 


46. Morehouse v. Morehouse, 53 N. 
Y.S. 727, 33 App.Div. 250 [aff 57 N-E. 
1118, 161 N.Y. 654]. See also cases 
infra notes 47 et seq. 


[a] Rule applied.—Where a fee 
was devised subject to be defeated in 
the event that the first devisee should 
marry and die leaving a child or chil- 
dren, or die childless leaving a hus- 
band surviving, the fee became a fee 
simple absolute upon the death of the 
devisee without having married. 


Dickson, 59 So. 58, 178 Ala. 117 (rec- 
Ognizing rule). 


Ark.—Wiggins v. Hill, 223 S.W. 394, 
145 Ark, 152. 


Ga.—tTaylor v. Reid, 87 S.E. 469, 144 
See Sig Hill v. Terrell, 51 S.E. 81, 123 
a. 5 


Iil.— McIntyre v. Dietrich, 128 N.E. 
321, 294 Ill. 126. See Gavvin v. Car- 
roll, 114 N.E. 927, 276 Tll. 478: Gan- 
non v. Peterson, 62 N.E. 210, 193 Til. 
372, 55 L.R.A. 701, 7 Prob.Rep.Ann. 
254 (both recognizing rule). 


S.W. 756; 157 Ky. 552; Smith vy. 
Phelps, 121 S.W. 656; Watkins v. 
Pfeiffer, 92 S.W. 662, 29 Kyu) 97%: 


Pruitt v. Holland, 18 S.W. 853. 92 Ky. 
541, 18 Ky.L. 867; Daniel v. McMana- 
ma, 1 Bush 544, 


Md.—Whitby v. Jump, 50 A. Bs 
94 Md, 185. py 
Mo.—Dodge v. Hall, 37 S.W.(2d) 


585; Gannon v. Albright, 81 S.W. 1162, 
183 Mo. 238, 67 L.R.A. 97, 105 Am.S.R. 
471, 9 Prob.Rep.Ann. 261; Yocum v. 
Siler, 61 S.W. 208, 160 Mo. 281. 


Neb.—Yoesel v. Rieger, 106 .W. 
428, 75 Neb. 180. © Boh 


N.J.—Steward v. Knight, 49 A. 
62 N.J.Hq. 232. - ag 


N.C.—Vinson v. Gardner, 116 S.B. 
412, 185 N.C. 193; Cherry y. Cherry, 
101 S.E. 504, 179 N.C. 4; Wilkinson v. 
Boyd, 48 S.E. 516, 136 N.C. 46. 


Pa.—Martin v. Grinnage, 137 A. 


Fer later cases, developments and changes in the law see Annotations, same title and section number, 


oa 
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the birth of issue to sueh devisee,** depending on the 
construction placed upon the language of the will 
providing for the gift over on death without issue,*® 
or on the provisions of applicable statutes.>° 
wise, where an estate is devised in fee subject to be 
defeated by the devisee’s death without issue before 
a certain time,°? or before attaining a certain age,®? 
or before the death of another person or persons,®? 
his title becomes absolute on his living until such 
time, or on his attaining such age, or on his surviy- 
Where a fee has 
been devised subject to be defeated by the birth and 
survivorship of issue of the devisee, the estate will be 
enlarged into a fee simple absolute upon the devisee’s 
A defeasible fee created by 


ing such other person or persons. 


death without issue.®4 


676, 289 Pa. 473; Langley v. Heald, 7 
Watts & S. 96; Wildemore’s Estate, 9 
Pa.Dist.&Co. 809. 

S.C.—Hall v. Hall, 
Si@scAiss 


Tenn.—Anderson vy. Lucas, 204 S.W. 
989, 140 Tenn. 336; Williamson v. 
Tunis, 64 S.W. 10, 107 Tenn. 83. 


Va.—Worley v. Adams, 69 S.E. 929, 
111 Va, 796. See Daniel v. Lipscomb, 
a6 SB 850, 110 Va. 563 (recognizing 
rule). 


Wis.—Egegleston v. Swartz, 129 N. 
W. 48, 145 Wis. 106. 


Ont.—Cook v. Noble, 5 Ont. 43. 
hes also infra text and notes 73- 


67 S.E. 735, 85 


48. U.S.—Yocum v. Parker, 130 F. 
722 [rev on other grounds, 130 F. 770, 
CONCICFAS 80. (afe134 205, °67 (CCA. 
227) ). 

Ala.—English v. McCreary, 48 So. 
113, 157 Ala. 487. 


Conn.—Bullock v. Seymour, 33 
Conn. 289. 
Hawaii—Hemen vy. Kamakaia, 10 


Hawaii 547. 


Tll.—Noth v. Noth, 127 N.E:. 113, 
DA UE EET, 


Mo.—Duval v. Duval, 291 S.W. 488, 
316 Mo. 626. 


N.Y.—McLoughlin v. Maher, 17 Hun 
217. 


N.C.—North Carolina Joint Stock 
Land Bank of Durham v. Whitehurst, 
162 S:. 768,2202 IN.C. 363859 Kelly wv. 
Williams, 18 S.E. 693, 113 N.Cy 437. 


Pa.—MeCullough v. Johnetta Coal 
Co., 59. A.-984, 210 Pa: 222, 10 Prob. 
Rep.Ann. 364. 

Tex.—Pearce v. Pearce, 134 S/W. 
210, 104 Tex. 78 [rev (Civ.App.) 124 
S.W. 469]. 

Vt.—Chaplin v. Doty, 15 A. 362, 60 
WitsuaGloz. 

Ont.—Re Johnston and Smith, 12 
Ont.L. 262; Re Breault, 13 Ont.W.N. 
387. 


See also infra text and notes 73-79. 


49. See cases passim supra notes 
47, 48. 
50. See statutory provisions; and 


cases infra this note. 


[a] In North Carolina, under Rev. 
(1905) § 1581, providing that _a limi- 
tation made to depend on the death of 
any person without issue shall be 
interpreted as a limitation ‘to take 
effect when such person shall die 
without issue living at the time of 
his death, in the absence of an ex- 
pressed intention to the contrary, it 
has been held that a devise to two 
devisees, and, if both die without is- 
sue, then over, does not give the devi- 


WILLS 


Like- 


sees an indefeasible fee upon the 
birth of issue. Cherry v. Cherry, 101 
S.E. 504, 179 N.C. 4. 


51. McAdams & Morford vy. ‘Nor- 
ton’s Assignee, 78 S.W. 880, 25 Ky.L. 
1719; Patterson v. Madden, 36 A. 273, 
54 N.J.Eq. 714. See Gilman v. Red- 
dington, 24 N.Y. 9 [mod 1 Hilt. 492] 
(recognizing rule). 


[a] Thus, where a fee was devised 
Subject to be defeated by the death 
of the devisee without issue before 
the time when his power to alienate 
the estate would come into exist- 
ence at the death of another, it was 
held that the estate became a fee sim- 
ple absolute in such devisee on his 
surviving such other person. Patter- 
son v. Madden, 36 A. 273, 54 N.J.Eq. 
714. 


Provision for gift over on death 
without issue before specified time 
tecrmtca G@efeasible fee see supra § 
1 : 


Time when death must occur in gift 
over on death without issue in gen- 
eral see supra §§ 1332, 1333. 


When death without issue must oc- 
cur in case of devise of defeasible 
fee subject to be defeated by gift over 
ae phd without issue see supra § 


52. Conn.—Meriden Trust & Safe 
Deposit Co. v. Squire, 103 A. 269, 92 
Conn. 440. 


Ill—Myers vy. Warren County Li- 
prarygeten Assoc., 57 N.E. 869, 186 


Ind.—Vaubel v. Lang, 140 N.E. 69, 
81 Ind.App. 96. 


Ky.—Taylor vy. Meder, 58 S.W. 801, 
22) Ky. La Uva 


Pa.—Eckert v. Pennsylvania Trust 
Coy 61 RAL 935, 212" Pa. 372; Welsh’ v. 
Elliott, 13 Serg.&R. 205; Hauer’s Les- 
see v. Sheetz, 2 Binn. 532. See In re 
Hoopes’ Hstate, 80 A. 537, 231 Pa. 232 
(recognizing rule). 


S.C.—Perry v. Logan, 
202. 
Ont.—Re Bryant, 19 Ont.W.N. 39. 


[a] Rule applied.—Where prop- 
erty was devised to three persons, and 
if all “should die without issue and 
under the age of twenty-one years,” 
then over, and all three devisees died 
without issue, two before arriving at 
age, and one after, it was held that 
the limitation over failed, the double 
contingency on which it was to take 
effect not having happened. Perry v. 
Logan, 26 S.C.Hq. 202. 


53. Shearer v. Miller, 39 A. 846, 185 
Pa. 149; Lillie v. Willis, 31 Ont. 198. 


54 Eysaman v. Nelson, 140 N.Y. 
S. 183, 79 Misc. 304, 10 Mills Surr. 294 
[aff 150 N.Y.S. 1085, 165 App.Div. 
950]; Campbell v. McCue, 21 Ohio 
Cir.Ct.N.S. 67; Buntin v. Plummer, 46 


26 S.C.Eq. 
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devise will be enlarged into a fee simple absolute in 
a case where a fee has been devised to the testator’s 
widow subject to be defeated on her remarriage, and 
the widow dies without having remarried,°® or where 
a fee is devised to some other devisee subject to be- 
ing defeated on his or her marriage, and such devisee 
dies without having married.®*® 
vised subject to be defeated by the death of the dey- 
isee without having married, it has been held that 
the fee will be enlarged into a fee simple absolute on 
the marriage of the devisee.®? 
ed subject to be defeated by the failure of the devisee 
to survive some other person or persons,°§ or by such 
failure to survive coupled with some other contingen- 
cy,°® the estate devised becomes a fee simple absolute 


Where a fee is de- 


Where a fee is devis- 


S.W.(2d) 60, 164 Tenn. 87. 


Defeat of defeasible fee by birth 
arse survivorship of issue see supra § 


55. Iowa.—Phelps Mortg. Co. v. 
Thomas, 190 N.W. 399, 194 Iowa 1078. 


Ky.—Hutter_ v. Crawford, 7 S.W. 
(2a) 1043, 225 Ky. 215; Mann v. Frese, 
263 S.W. 21, 203 Ky. 739; Lehfart v. 
Scharre, 137 SW... (05, 143 Ky. 849. 


Md.—Swope v. Swope, 5 Gill 225. 


Neb.—Anderson vy. Anderson, 229 N. 
W. 124, 119 Neb. 381. 


N.J.—Jennings v. Reed, 72 A. 939, 
75 N.J.Bq. 530; Traphagen v. Levy, 
18 A. 222, 45 N.J.Eq. 448. 


N.Y.—Hayes v. Harrison, 125 N.Y. 
S. 286, 140 App.Div. 453 [aff 99 N.E. 
1108, 206 N.Y. 661]; In re Baker’s Es- 
tate, 263 N.Y.S. 322, 146 Misc. 296. 
See In re Johnson’s Estate, 233 N.Y. 
Oe ai 133 Mise. 566 (recognizing 
rule). 


N.C.—Fellows v. Durfey, 
621, 163 N.C. 305. 


Pa.—In re Kidd’s Estate, 141 A. 
644, 293 Pa. 21;. McCall v. Umbenhau- 
er, 113 A. 423, 270 Pa. 351; Hulits v. 
Holzbach, 82 A. 469, 233 Pa. 3867; Fi- 
delity Trust Co. v. Bobloski, 16 A. 720, 
228 Pa. 52, 28 L.R.A.N.S. 1093; Rohr- 
bach vy. Sanders, 62 A. 27,212 Pa. 636; 
Koble v. Bennett, 40 Pa. ‘Super. hh 


Ont.—In re Mumby, 8 Ont.L. 283, 
3 Ont.W.R. 146. 


Defeat of defeasible fee by mar- 
Yiage of devisee see supra § 1557. 


56. Little v. Silveira, 90 N.E. 527, 
204 Mass. 114; Hayes v. Harrison, 125 
N.Y.S. 286, 140 App.Div. 453 [aft 99 
N.E. 1108, 206 N.Y. 661]. 


57. Forman v. Woods, 50 S.W. 61, 
20 Ky.L. 1700; Re Nesbitt and Neill, 
19 Ont.W.N. 89. 


58 Ky.—yYoung v. Monroe, 251 S. 
W. 662, 199 Ky. 603; Gorham v. Betts, 
5 S.W. 465, 86 Ky. 164, 9 Ky.L. 607. 


Mass.—Gilkie v. Marsh, 71 N.E. 703, 
186 Mass. 336. 


Mo.—Tebow v. Dougherty, 
W. 985, 205 Mo. 315. 


N.J.—Patterson y. Madden, 36 NS 
278, 54 N.J.Eq. 714. 


te Waldron v. Gianini, 6 Hill 601. 


a.—Benedict v. Bonebrake, 98 A. 
51h, 7953 Pa, 348. 


59. Gay v. Dibble, 45 A. 359, 72 
Conn. 590; Gischell v. Ballman, 101 
A. 698, 131 Ma. 260; Anderson v. 
Brown, 35 A. 937, 84 Md. 261; Arm- 
strong v. Thomas, 72 So. 1006, 112 
Miss. 272; Den ex dem. Van Middles- 
worth vy. Schenck, 8 N.J.Law 29. 


[a] Illustrations.—(1) Where a 
testator, having devised a life estate 
to his widow, devised the remainder 


79 S.E. 


103 8. 
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in such devisee upon his surviving such other per- 
son or persons,®° or upon the other contingency he- 
coming impossible of oceurrence.*! Where a fee is 
devised subject to be defeated by the death of the 
devisee intestate, the estate will become absolute on 
the death of the devisee having devised a part of the 
property under his will.°? Where a fee is devised 
subject to be defeated by the death of the devisee 
without having disposed of the property, it has been 
held that the fee will become absolute upon the death 
of the devisee having disposed of the property by 
will. Where an estate is devised to one subject to 
be defeated by the death of the devisee before the 
settlement of the estate, it has been held that the de- 
vise becomes absolute in the first devisee upon his sur- 
viving the final settlement of the estate.*4 Where 
a devisee of a defeasible fee sells his interest in the 
estate devised, and after such sale the contingney on 
the happening of which the fee was subjéct to be de- 
feated becomes impossible of occurrence, the pur- 
chaser is held to have an absolute title.°> It has been 
held that, where an estate is devised in fee subject to 
be defeated on the happening of two or more concur- 


rent contingencies, the estate will become absolute 


in the devisee upon one or any of such contingencies 
becoming impossible of occurrence.°® 


Limitation over to survivor. Where an estate is 
devised in fee to more than one devisee, with a pro- 
vision that if a devisee should die without issue his 
share is to go over to the survivor or survivors, it 
has been held that the Jast survivor may take an ab- 
solute estate notwithstanding he may die without is- 
sue.°7 So, where an estate is devised to two devi- 
sees in language sufficient to create a fee, with a pro- 
vision that if either should die without issue then 
his share should go to the remaining survivor, it 
has been held that, where one devisée predeceases 
the other and such other dies without issue, the words 
of survivorship do not apply to the share of such oth- 
er, and that he has an estate in fee simple absolute.°® 
So, by virtue of statute in some jurisdictions, the 
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last survivor may take a fee simple absolute where 
there is no disposition of the estate on the death of 
such survivor without issue.°® Where an estate was 
devised in fee subject to be defeated on the condi- 
tion that the devisee have no issue at his death, and 
that certain other persons survive him, in which case 
they would take the estate, it was held that on the 
death of such other persons before the death of the 
first devisee the condition became impossible, so that 
the estate of the first devisee became a fee simple 
absolute.*° 


Contingency of survivorship. It has been held 
that, where an estate is devised in fee with an ex- 
ecutory devise over on the happening of a future 
event or contingency, and where the language of the 
will may be construed to make the survivorship of 
the devisee of the exeeutory devise a part of the con- 
tingency under which he is to take, if he is not sur- 
viving at the time of the occurrence of the event or 
contingency the estate of the first devisee of the fee 
becomes absolute and indefeasible.?74 However, 
where there is a simple devise of a fee, with an exec- 
utory devise over on the happening of a future event 
or contingency, with no such contingency of surviv- 
orship of the person to take by way of executory 
devise added, it has been held that on the happening 
of the event or contingency the estate in fee in the 
first devisee will be defeated, although the limita- 
tion over by way of executory devise fails.7? 


Necessity for survivorship of issue to defeat gift 
over on death without issue. Unless the provision 
in the will for a limitation over on death without is- 
sue is construed to mean that the gift over is to take 
effect only on the death of the devisee “without hav- 
ing issue,”?* or “without having issue born alive,’’?* 
or “without having had issue,’’** it has been held that 
the having of issue does not give the devisee an ab- 
solute fee and defeat the gift over,*® but that in or- 
der to defeat the limitation over the devisee must 
have issue living at the time of his death.77 It has 


to his granddaughter, with a gift ov- 
er in case of the devisee’s death dur- 
ing minority or without issue, it was 
held that the devisee took an estate 
in fee defeasible on her death before 
the life tenant, under age, and with- 
out surviving issue, and that upon the 
life tenant’s death the estate became 
absolute in the devisee. Gay v. Dib- 
ble, 45° As! 359,72 -Conn. 590. (2) 
Where a fee is devised subject to be 
defeated by the death of the devisee 
unmarried before the death of anoth- 
er person, upon the marriage of the 
devisee his estate becomes absolute. 
Gischell v. Ballman, 101 A. 698, 181 
Md. 260. 


60. See cases supra note 47, and 
cases passim supra note 58. 


61. See cases passim supra note 59. 


62. Foy'v. Foy, 125 S.H. 115, 188 
Wi Gn ols: 


63. In re Gardner, 
140 N.Y. 122. 


64 Giles v. Anslow, 21 N.E. 225, 
128 Ill. 187. 


65. Mathews v. Blalock, 162 S.E. 
813; 174 Ga, 379. 


66. Den ex dem. Van Middlesworth 
v. Schenck, 8 N.J.Law 29. 


67. Gorham vy. Betts, 5 S.W. 465, 


35 N.E. 439, 


For later cases, developments and changes in the law see Annotations, 


86 Ky. 164; Anderson v. Brown, 35 A. 
937, 84 Md. 261; Armstrong v. Thom- 
as, 72 So. 1006, 112 Miss. 272; Smith 
Ve. SIMUCH aWigee SG Shan On sie Oulge 
But see Simpson vy. Adams, 106 S.W. 
819, 127 Ky. 709, 82 Ky.L. 617 (where 
the court said, as a matter of dictum, 
that if the survivor of two devisees 
should die without issue, his estate 
would be defeated). 


68. Ashbridge v. Ashbridge, 22 
Ont. 146, 12 Can.L.T.Oce.Notes 274. 


[a] Construction of “survivor.”— 
(1) In reaching the above conclusion, 
the word “survivor” has been con- 
strued as meaning “longest liver” and 
not “other.” Ashbridge v. Ashbridge, 
22 Ont. 146, 149, 12 Can.L.T.Oce.Notes 
274, (2) Construction of “survivor” 
as “other” in general see supra § 1340. 


69. Rish v. Wingard, 89 S.E. 
105 S.C. 38. 7 ae 


70. Den ex dem. Van Middlesworth 
v. Schenck, 8 N.J.Law 29. 


71. Jackson v. Noble, 2 Keen 590, 
48 Reprint 755; Jones v. Davies, 28 
Wkly.Rep. 455. See Haton v. Barker, 
2 Coll. 124, 68 Reprint 665 (applying 
rule to bequest of personalty); In re 
mae 95 L.J.Ch. 201 (recognizing 
rule). 


Time to which survivorship refer. 


red in general see supra § 1346. 


72. Doe d. Blomfield vy. Eyre, 5 C. 
B. 713, 186 Reprint 1058; In re Bold, 
Banks v. Hartland, 95 L.J.Ch. 201. 


73. In_re Stark & Trim, (Ont. 
[1932] 2 Dom.L.R. 603. : y 


[a] Mllustration.—Where an_ es- 
tate in fee is devised with a provision 
for a gift over at the devisee’s death 
‘if he has no lawful issue,’’ and the 
court construes the contingency on 
which the gift over would take effect 
to be the devisee’s death without 
“having lawful issue,’ and not his 
death without “leaving lawful issue 
him surviving,” such devisee has been 
held to take an indefeasible estate in 
fee simple on the birth of a legiti- 
mate child to him. In re Stark & 
Trim, (Ont.) [1932] 2 Dom.L.R. 603. 


74. Duval v. Duval, 291 S.W. 488, 
316 Mo. 626. 


75. Chaplin v. Dot: ‘ 
Vt. 712. J y, 15 A. 362, 60 


76. Wurts’ Ex’rs vy. Page, te 
Hq. 365, oS he am 

77. Whitlow’s Adm’r vy. Saunders’ 
Adm’r, 36 S.W.(2d) 659, 237 Ky. 842; 
Duncan v. Duncan, 194 S.W. 328, 175 
Ky. 253; Wurts’ Ex’rs v. Page, 19 N. 
J.Eq. 365; James y. Griffin, 134 S.E. 
849, 192 N.C. 285; Bizzell v. Mutual 


same title and section number, 
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been held in some jurisdictions, however, that unless 
there is a contrary intention shown in the will, the 
words “die without issue” will be construed as mean- 
ing “die without having had issue born,” so that the 
birth of issue to the first devisee at any time will de- 
feat the limitation over.7* In some jurisdictions the 
necessity for survivorship of issue in order to defeat 
the limitation over on death without issue is govern- 
ed by statute.7® 


Time at which limitation over on death without 
issue defeated. Where an estate in fee is devised 
subject to be defeated by the death of the devisee 
without issue, and the time of such death is not ex- 
pressly fixed in the will, and where there are, under 
the provisions of the will, but two alternative times 
to which such death without issue may refer, those 
being the death of the testator and the devisee’s own 
death, it has been held that the provision refers to 
the devisee’s dying without issue at the time of his 
death, so that the estate cannot become absolute be- 
fore the devisee’s death leaving issue surviving him, 
or before the birth of issue to the devisee, depending 
on the construction of the particular will.8° In ju- 
risdictions where substitutional constructions have 
been applied to limitations over on death without is- 
sue, and where but the two alternative times for 
the estate to become absolute are possible, it has 
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been held by some courts that a substitutional con- 
struction will be adopted to construe death without 
issue to mean such death before the death of the tes- 
tator, so that when the contingency has not happened 
before such time, the estate of the devisee will be- 
come absolute.*t However, if there is, under the 
will, an intermediate period between the death of the 
testator and the death of the devisee, to which peri- 
od the contingency may refer, as where the devise is 
to take effect on the termination of a preceding par- 
ticular estate, it is generally held that that time will 
be adopted, death without issue meaning such death 
before the end of such period, or before the termina- 
tion of such estate, and the devise will become abso- 
lute if the contingency has not happened before that. 
time. ®? 


[§ 1560] (2) Effect of Power of Disposition. 
While it is the general rule that, where an estate is 
devised to a person generally or indefinitely with an 
unlimited power of disposition, an estate in fee sim- 
ple absolute is created,8* it has been held, in the ab- 
sence of statute making other provision,>* that, 
where a defeasible fee is devised with a power to sell 
the property in fee simple absolute, such power will 
not operate to enlarge the defeasible fee into a fee 
simple absolute.8> The fact that the executor under 
the will is given the power to sell the real estate will 


Building & Loan Ass’n, 90 S.E. 142, 
172 N.C. 153; Dawson v. Ennett, 66 S. 
W566, 15s Ne, 543: See Perrett Vv. 
Bird, 67 S.E. 507, 152 N.C. 220 (recog- 
nizing rule). 


78. Noth v. Noth, 127 N.E. 113, 
292 Ill. 586; Kendall v. Taylor, 92 
N.E. 562, 245 Ill. 617, 37 L.R.A.N.S. 
164; Stafford v. Read, 91 N.E. 91, 244 
Tll. 138. But see Smith v. Kimbell, 
38 N.E. 1029, 153 Ill. 368 (where “die 
leaving no heirs” was construed to 
mean “die leaving no heirs or chil- 
dren at the time of her death’). 


79. See statutory provisions. 


80. See supra text and notes 47, 51; 
and cases infra passim note 8 [a]. 


When death must occur under defi- 
nite failure of issue construction in 
general see supra §§ 1332, 1333. 


81. Smith v. Dugan, 130 N.Y.S. 649, 
145 App.Div. 877. See also cases in- 
fra this note. 


[a] In North Carolina (1) it was 
held by early decisions that a substi- 
tutional construction would be ap- 
plied to a gift over on death without 
issue, sO that such death would mean 
death before the death of the devisor 
(Price v. Johnson, 90 N.C. 592; Davis 


v. Parker, 69 N.C. 271; Hilliard v. 
Kearney, 45 N.C. 221. See Burton v. 
Conigland, 82 N.C. 99 [recognizing 


rule]), (2) but under a statute (Con- 
sol. St. [1919] § 1737) providing that 
a contingent limitation depending on 
the dying of any person without is- 
sue, or expressions the equivalent of 
issue, will take effect when such per- 
son shall die not having such issue, 
living at the time of his death, or 
born to him within ten lunar months 
thereafter, unless the intention of 
such limitation be otherwise, and ex- 
pressed in the will, more recent deci- 
sions in the jurisdiction have estab- 
lished the rule that the event by 
which the interest of the devisee of 
a fee subject to be defeated by a gift 
over on death without issue is to be 
determined must be referred not to 
the death of the devisor, but to that 
of the devisee, where no contrary 
intention is expressed in the will 


(Vinson v. Gardner, 116 S.E. 412, 185 
N.C. 193; Burden v. Lipsitz, 82 S.E. 
863, 166 N.C. 523; Smith v. Ellington- 
Guy Timber Co., 71 S.B. 445, 155 N.C. 
389; Perrett v. Bird, 67 S.E. 507, 152 
N.C. 220; Harrell v. Hagan, 60 S.E. 
SOSF TAMING) Ao bi Ann Sunn b305 
Kornegay v. Morris, 29 S.E. 875, 122 
N.C. 199). 


Substitutionary construction of 
He without issue’ see supra § 


8&8. Ill_—Baird v. Garman, 182 N. 
E. 739, 349 Ill. 597; Johnson vy. Boland, 
175 N.E. 794, 343 Ill. 552; Bookless v. 
Charnoch, 139 N.E. 15, 307 Ill. 578; 
Risser v. Ayers, 137 N.E. 851, 306 Ill. 
293; Fulwiler v. McClun, 120 N.E. 
458, 285 Ill. 174; Sheley v. Sheley, 111 
INGE Dod 2 Ze bblee OD. 


Ky.—Young v. Monroe, 251 S.W. 
662, 199 Ky. 608; Eakins v. Eakins, 
229°S.W. 130, 191 Ky. 61;-Spacey v. 
Close, 212 S.W. 127, 184 Ky. 523; Hen- 
ry v. Carr, 163 S.W. 756, 157 Ky. 552; 
Bradshaw v. Williams, 130 S.W. 985, 
140 Ky. 160; Ferguson vy. Thomason, 
9S OW. 144-87 Ky. 519) 10 Ky. 2562: 
Lee v. Mumford, 44 S.W. 91, 19 Ky.L. 
1585; Pruitt v. Holland, 18 S.W.« 852, 
92 Ky. 641, 13 Ky.L. 867. 


N.J.—Patterson v. Madden, 
273, 54 N.J.Eq. 714. 


N.C.—Burton v. Conigland, 82 N.C. 
99; Hilliard v. Kearney, 45 N.C. 221. 
See Price v. Johnson, 90 N.C. 592 (rec- 
ognizing rule). 


Pa.—Church vy. Baer, 84 A. 1099, 236 
Pa. 605; Shearer v. Miller, 39 A. 846, 
185 Pa. 149; McKee v. Lawrence Sav- 
ings & Trust Co., 64 Pa.Super. 199. 


Eng.—Re Thompson, 52 L.T.Rep.N. 
S. 498. 


“When the estate is defeasible, and 
no time is fixed on at which it is to 
become absolute, and the property it- 
self is given and not the mere use of 
it, if there be any intermediate peri- 
od between the death of the testator 
and the death of the legatee, at which 
the estate may fairly be considered 
absolute, that time will be adopted, 
for the reason that, while on the one 


36 A. 


hand testators are not apt to have ref- 
erence to what may happen between 
the making of the will and their own 
death, inasmuch as such an event may 
be provided for by a codicil or anoth- 
er will; on the other, it is highly im- 
probable that they ever mean, after 
giving the property itself, to make the 
estate defeasible during the entire 
lifetime of the legatee, and in effect 
give merely the interest or use of it, 
which is inconsistent with the prior 
gift of the property, and deprives the 
primary object of bounty of the right 
ever to exercise full ownership over 
aM Hilliard vy. Kearney, 45 N.C. 221, 


[a] Where contingency has not 
happened before termination of pre- 
cecing life estate.—Where an estate 
in fee subject to be defeated by the 
death of the devisee without issue is 
devised following a life estate, it will 
be construed as referring to death 
without issue before the termination 
of the life estate, and if the devisee 
survives the life tenant, his estate 
will become absolute upon the termi- 
nation of the life estate. Baird v. 
Garman, 182 N.E. 739, 349 Tll. 597; 
Johnson vy. Boland, 175 N.E. 794, 343 
Tlly 652%) Risser v.. Ayers, 87 une. 
851, 306 Ill. 293; Fulwiler v. McClun, 
120 N.E. 458, 285 Ill. 174; Sheley v. 
Sheley, 111 N.E. 591, 272 “Til, 95; 
Young v. Monroe, 251 S.W. 662, 199 
Ky. 603; Pakins v. Eakins, 229 S.W. 
130, 191 Ky. 61; Spacey v. Close, 212 
S.W. 127, 184 Ky. 523; Henry v. Carr, 
163 S.W. 756, 157 Ky. 552; Bradshaw 


v. Williams, 130 S.W. 985, 140 Ky. 
160; Lee v. Mumford, 44 S.W. 91, 19 
Ky.L. 1585; Pruitt v. Holland, 18 S. 


W. 852, 92 Ky. 641, 13 Ky.L. 867: Fer- 
guson v. Thomason, 9 S.W. 714, 87 Ky. 
619, 10 Ky.L. 562; Church v. Baer, 84 
A. 1099, 236 Pa. 605; Shearer vy. Mil- 
ler, 39 A. 846, 185 Pa. 149; McKee v. 
Lawrence Savings & Trust Co., 64 Pa. 
Super. 199; Doe ex dem. Elsmore v. 
Coleman, 6 Price 179, 146 Reprint 778; 
Re Thompson, 52 L.T.Rep.N.S. 498. 


83. See supra § 1513. 


84. See statutory provisions. 
85. Clark v. Leavitt, 161 N.E. 751, 
330 Ill. 350; Forbes y. Forbes, 104 N, 
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not enlarge a defeasible fee devised to the executor 
to a fee simple absolute. 


[§ 1561] 5. Defeasible Interests in Personalty—a. 
In General. A defeasible interest in personalty may 
be created by will,8* which interest may be subject 
to be defeated by an executory bequest over on the 
happening of a future event or contingency.$* A de- 
feasible interest in personal estate has been held to 
be bequeathed where personalty is given under a will 
to the first legatee with a limitation over on the 
death of such legatee without issue,’® or a limitation 
which, either under the provisions of statutes or oth- 
erwise, is construed to be the equivalent of a gift 

_over on death without issue,®® “death without issue” 
being construed to mean a definite, and not an indefi- 
nite, failure of issue,?® for otherwise an absolute in- 
terest in the personalty would be created ;°+ and the 
same rule is applied which is held to create a de- 
feasible fee in realty where there is a limitation over 
on death without issue.°? A defeasible interest in 
personalty may also be bequeathed by a gift over on 


BH. 1, 261 Till. 424. But see In re;Hq. 254 
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the death of the legatee without issue before a spee- 
ified time.°? A defeasible interest in personal estate 
has also been held to be bequeathed where personalty 
is givén under a will to the first legatee with a limita- 
tion over on the death of such legatee with issue sur- 
viving,?* the same rule being applied which is held 
to create a defeasible fee in realty where there is a 
limitation over on the birth, or on the birth and sur- 
vivorship, of issue.°> A defeasible interest in per- 
sonal estate has also been held to be created where 
personalty is bequeathed to the testator’s widow ab- 
solutely, but subject to a provision for defeasance 
on the contingency of her remarriage,?® or where 
personalty is bequeathed to some other legatee abso- 
lutely with a provision for defeasance in the event of 
his marriage.®’ A defcasible interest in personalty 
may be created by will by a provision for a gift over 
on the failure of the legatee to survive some other 
person or persons.®® Such defeasible interests may 
be ereated by will subject to be defeated by a com- 
bination of future events or contingencies,®® or by 
future events or contingencies in the alternative,? 


W. 171, 8 Ky.L. 518. See also supra 


Post’s Estate, 160 N.Y.S. 684, 96 Misc. 
531 (holding that, where an estate is 
devised to one for life with the power 
to use and enjoy it, and with full pow- 
er to sell, an absolute power of dis- 
position is devised, which creates a 
base fee, determinable by the devi- 
see’s death before he has used or dis- 
posed of the property, the entire es- 
tate belonging to the devisee for all 
purposes, except that of testamentary 
disposition). 


-[a] Reason for rule.—It has been 
held that a power to sell a defeasible 
fee estate in fee simple absolute is 
not an incident of the defeasible fee 


estate, but is independent thereof. 
Vieng Leavitt, 161 N.E. 751, 330 


Effect of absolute power cf dispo- 
sition in holder of defeasible fee on 
executory devise limited on the fee 
see infra § 1664. 


Effect of power of disposition given 
by will to life tenant as enlarging life 
estate see infra § 1628. 


86. Glass v. Johnson, 130 N.E. 473, 
297 Ill. 149; Smith v. Bedell, 182 N.E. 
622,.349 Tl. 523. 


87. Smith y. Bedell, supra. 


ss. Ala.—Fowlkes v. Clay, 88 So. 
651, 205 Ala. 523; Goldsby v. Golds- 
by’s Adm’r, 38 Ala. 404. 


Ga.—Mayer v. Wiltberger, Ga.Dec. 
PECL 0: 


Me.—Appeal of Simmons, 
765, 121 Me. 97 


Neb.—In re Darr’s Hstate, 206 N.W. 
2, 114 Neb. 116. 


N.J.—Martin v. Gifford, 138 A. 103, 
101 N.J.Eq. 411; Ambruster v. “Own 
Your Home” Ass’n, 127 A. 167, 97 N. 
J.Eq. 69; Woodward v. Woodward, 16 
Nepmdaeos, \COndicCts ix rs fy, ing, 
Ie) INGA OC <BiHay, 


N.Y.—Howland v. Clendenin, 31 N. 
By. 977, 134 N.Y. 3053. Auburn Theo- 
logical Seminary v. Kellogg, 16 N.Y. 
Sous, UMotfat’s: Hx'rse<v. ‘Strong, 710 
Johns. 12. 


N.C.—Moreland v. Majors, 5 N.C. 48. 


Pa.—In re Wettengel’s Estate, 123 
A. 488, 278 Pa. 571. 


S.c.—Carson v. Kennerly, 


115 A. 


29 S.C. 


Vt.—Doty v. Chaplin, 54 Vt. 361. 


Va.—Pettyjohn’s Ex’r v. Wood- 
root's’ Ex’r, WH Va. 50%. 


Ont.—Re Farrell, 15 Ont.W.N. 447. 


29. See statutory provisions; and 
cases infra this note. 


[a] Death without heirs.—(1) The 
rule as stated in the text has been 
applied where the limitation over as 
stated in the bequest is on the death 
of the first legatee without heirs 
(Shreve v. Wilkins, 87 A. 642, 82 N.J. 
Eq. 18), (2) bodily heirs (Weybright 
v. Powell, 39 A. 421, 86 Md. 573), (3) 
or heirs of his body surviving (Mil- 
ler’s Ex’x v. Simpson, 2 S.W. 171, 8 
Ky.L. 518). 


[b] Death without descendants.— 
(1) The rule as stated in the text has 
been applied where the limitation over 
as stated in the bequest is on the 
death of the first legatee leaving no 
descendants surviving (In re Acker- 
man’s Hstate, 15 N.Y.St. 707), (2) or 
on the death of the first legatee with- 
out descendants of his body (Laugh- 
lin v. Neeley’s Ex’x, 4 S.W.(2d) 690, 
223 Ky. 656). 


[c] Death without child or chil- 
dren.—The rule as stated in the text 
has been applied where the limita- 
tion over as stated in the bequest is 
on the death of the first legatee with- 
out child or children. Lightfoot v. 
Beard, 20 S.W.(2d) 90, 230 Ky. 488; 
Powell’s Ex’r v. Cosby, 89 S.W. 721, 
28 Ky.L. 619, 91 S.W. 11383, 29 Ky.L. 
46; Marvin v. Peirce, 152 A. 484, 84 
N.H. 455; In re Maben’s Estate, 12 
Niv.S315; 


906. Appeal of Simmons, 115 A. 765, 
121 Me, 97. See also supra § 1331. 


[a] Reason for rule.—Since an es- 
tate tail cannot be created in per- 
sonalty (see Estates § 47; and infra 
§ 1578), it is held that a provision for 
a gift over of personalty on the death 
of the first taker without issue will be 
construed as providing for a definite, 
and not an indefinite, failure of issue, 
since a gift over on an indefinite fail- 
ure of issue would be void for re- 
moteness. Appeal of Simmons, 115 
A. 765, 121 Me. 97; Forth v. Chapman, 
1 P.Wms. 663, 24 Reprint 559. 


91. See infra § 1577. 
92. Miller’s Ex’x v. Simpson, 2 S. 


§ 1553. 


When death without issue must oc- 

cur in case of gift: 

Over on death without issue in gen- 
eral see supra §§ 1332, 1333. 

Of realty subject to be defeated by 
death of legatee without issue see 
supra § 1554. 


93. See cases infra this note. 


[a] Death without issue before at- 
taining certain age.—It has been held 
that a defeasible interest in personal- 
ty is bequeathed by a provision for a 
gift over on the death of the first 
legatee without issue before attaining 
a certain age. Beardsley v. Hotch- 
kiss, 96 N.Y. 201; Norris v. Beyea, 13 
N.Y. 273 [rev 15 Barb. 416]. 


94. Eysaman vy. Nelson, 140 N.Y.S. 
183, 79 Misc. 304, 10 Mills Surr. 294 
[afi 150: NaS: 1085, 1655 ADp Dive 
eet Stretch v. Gowdey, 1 Tenn.Ch. 


95. See supra § 1555. 


96. Harris v. New, 180 S.W. 375, - 
167 Ky. 262; In re Martin’s Estate, 
124 A.°738, 280 Pa.'573; In: re Wey- 
mouth, 161 N.W. 373, 165 Wis. 455; 
In re Taylor, 19 B.C: 447. 


97. Jennings v. Reed, 72 A. 939, 


75 N.J.Eq. 530 


98.) SHillis™ vi “Dils;” 1000 Nee Ogi 
102 N.E. 140, 53 Ind.App. 576; Reb- 
man v. Dierdorff, 40 A. 517, 186 Pa. 
401; Roneys v. Roneys, 7 Leigh (34 
AViele) mellesa 


99. See case infra this note. 


[a] Death without issue and with- 
out a will—It has been held that a 
defeasible interest in personalty is 
created by a bequest to one with a 
provision for a gift over on the death 
of the legatee without issue and with- 
out a will disposing of a specified por- 
tion of the personalty bequeathed. 
Backus v. The Presbyterian Associa- 
von es Baltimore City, 25 A. 856 77 


1. See case infra this note. 


[a] Death without issue or death 
without making disposition by will.— 
It was held that an interest in slaves 
could be created by devise, defeasible 
either on the death of the first devisee 
without issue, or on his death without 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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Legatee’s right to use. It has been held that a 
legatee of a defeasible interest in personal property 
has the right to get the full benefit of it, even to the 
extent of using it in such a way that it may be con- 
sumed.? 


[§ 1562] b. Inconsistent Limitations. | Where 
personal property is bequeathed in language which 
would ordinarily pass the whole interest therein, a 
subsequent clear and unequivocal provision of the 
will may eut down the bequest to that of an interest 
subject to defeasance on the happening of a future 
event or contingency,® and a limitation over in de- 
feasance of the absolute interest already bequeathed 
is not necessarily void for repugnancy.‘ 


[§ 1563] ce. Enlargement into Absolute Interest. 
Where a gift of personalty has been bequeathed sub- 
ject to be defeated by the happening of some future 
event or contingency, if the happening of such 
event or contingency becomes impossible of oceur- 
rence, the defeasible interest in the personalty be- 
comes an absolute interest.® 


Limitation over to survivor. It has been held 
that, in the case of a gift of personalty to more than 
one legatee absolute in form, with a provision for a 
gift over to survivors or survivor on the death of a 
legatee without issue, the last survivor may take an 
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absolute interest notwithstanding he may die without 
issue.® 


[§ 1564] 6. Determinable Fees. There may be 
created by will an’estate known at common law as a 
determinable fee, which is a fee with a qualification 
annexed, that upon the happening of some future 
event or contingency the estate so devised may ter- 
minate,’ and which estate is followed by a possibility 
of reverter, which, on the termination of the fee, will 
cause the estate to revert automatically to the heirs 
of the devisor,® or which type of fee may be followed 
by an executory devise in the nature of a springing 
use.? 


[§ 1565] 7. Fees Subject to Condition Subse- 
quent. An estate in fee subject to a condition sub- 
sequent may be created by will,?® on the happening 
of which condition a power to terminate the estate’ 
will arise in the heirs of the testator,14 and which 
estate also may be followed by an executory devise 
over, in the nature of a springing use.!? 


{§ 1566] 8. Fees Simple Conditional’?—a. In 
General. In the jurisdictions where the fee simple 
conditional at common law is recognized!* such an 
estate may be created by will,?®> by a devise which re- 
stricts the fee to the first devisee and the heirs of his 


having disposed of the property by 
will. Marshall v. Rives, 42 S.C.L. 85. 


2. Hillis v. Dils, 100 N.E. 1047, 102 
N.E. 140, 53 Ind.App. 576. 


3. Norris v. Beyea, 13 
{rev 15 Barb. 416]. 


4 Auburn Theological Seminary v. 
Kellogg, 16 N.Y. 83; Norris v. Beyea, 
13 N.Y. 273 [rev 15 Barb. 416]; In re 
Ackerman’s Hstate, 15 N.Y.St. 707. 
See also Tyson v. Blake, 22 N.Y. 558 
(applying rule, where the judges ap- 
parently differed as to whether the in- 
terest devised was cut down by sub- 
sequent language to a life estate ora 
defeasible interest). 


First bequest absolute where gift 
over void for repugwancy see infra § 
1542. , 


Gift over after absolute interest in 
personalty as void for repugnancy sce 
infra § 1661. 


5. Martin v. Gifford, 138 A. 103, 
101 N.J.Eq. 411; Jennings v. Reed, 72 
A. 939, 75 N.J.Eq. 530; Eysaman v. 
Nelson, 140 N.Y.S. 183, 79 Mise. 304, 10 
Mills Surr. 294 [aff 150 N.Y.S. 1085, 
165 App.Div. 950]. 


[a] Rule applied.—(1) Where a 
gift of personalty has been be- 
queathed to a legatee subject to be 
defeated by the death of the legatee 
without issue, it has been held that 
the gift to the legatee becomes abso- 
lute on his death leaving issue sur- 
viving. Goldsby v. Goldsby’s Adm’r, 
38 Ala. 404; Martin v. Gifford, 138 A. 
103; “LOU SN bg. 4ils MeLure sv; 
Young, 24 S.C.Eq. 559. (2) Where a 
gift of personalty has been be- 
queathed to a legatee subject to be 
defeated by the death of the legatee 
leaving issue surviving, it has been 
held that the gift to the legatee be- 
comes absolute on his death without 
leaving issde surviving. Eysaman y. 
Nelson, 140 N.Y.S. 183, 79 Misc. 304, 
10 Mills Surr. 294 [aff 150 N.Y.S. 1085, 
165 App.Div. 950]. (3) Where a gift 


N.Y. 273 


of personalty has been bequeathed to 
a legatee subject to be defeated by the 
marriage of the legatee, it has been 
held that the gift becomes absolute on 
the legatee’s death without having 
married. Jennings v. Reed, 72 A. 939, 
75 N.J.Eq. 530. (4) Where a gift of 
personalty has been bequeathed to a 
legatee subject to be defeated by the 
death of the legatee before the death 
of some other person or persons, it 
has been held that the gift to the 
legatee becomes absolute on his sur- 
viving such person or persons. Reb- 
man v. Dierdorff, 40 A. 517, 186 Pa. 
401. 


6. Lowry v. O’Bryan, 25 S.C.Eq. 
262,57 Am.D: 727. 


7. In re Douglass’ Estate, 143 N. 
a 299, 94 Neb. 280, Ann.Cas.1914D 
ie 


Cross references: 


Determinable, base, or qualified fees 
in general see Estates § 18. 


Determinable, base, or qualified fee: 
Created by deed see Deeds § 281. 
Defined see Bstates § 18. 


8. See Estates §§ 18, 180. 
Possibilities of reverter in general 
see Estates § 180. 


Grant of possibility of reverter as 
conferring right to bring ejectment 
see Ejectment § 22. 

Possibility of reverter: 

After determinable, base, or qualified 

fee see Estates § 18. 


As estate in Jand see Estates § 1 text 
and note 49. 


9. See infra §§ 1662, 1667. 


Executory devises in general see 
infra §§ 1662-1668. 


Execnutory interests in general see 
Estates §§ 195-232. 


Springing use in general see Es- 
tates § 197. 


Executory devise as springing use 
see infra § 1667. 


10. McIntyre v. Dietrich, 128 N.E. 
321, 294 Ill. 126; Clark v. Barton, 51 
Ind. 165; Smith v. Smith, 90 N.W. 


560, 64 Neb. 563; Friswold v. U. S. 
Nat. Bank of La Grande, 257 P. 818, 
122 Or. 246. 


Estates upon condition subsequent 
in general see Estates § 39. 


Fee simple subject to condition 
Aca created by deed see Deeds 


11. See Estates § 39. 


Right of entry on breach of condi- 
tion subsequent as estate in land sce 
Estates § 1 text and note 48. 


12. See infra §§ 1662, 1667. 
Executory devises in general see 
infra §§ 1662-1668. 


Executory interests in general see 
Estates §§ 195-232. 


Springing use in general see Es- 
tates § 197. 


Executory devise as springing use 
see infra § 1667. 


13. Cross references: 


Creation of fee simple conditional by 
deed see Deeds § 281. 


Definition of fee simple conditional 
see Hstates § 19. 

Extent of recognition of fee simple 
conditional see Estates § 19. 

Fee simple conditional in general see 
Estates § 19. 

Statute de donis conditionalibus as 
converting fee simple conditional 
into estate tail see Estates § 44. 


14. See Estates § 19; 
text and note 16 et seq. 


15. Du Pont v. Du Bos, 29 S.B. 665, 
52 S.C. 244, 3 Prob.Rep.Ann. 465; 
Thomas v. Benton, 4 S.C.Eq. 17. 


and infra 
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body generally!® or specially,?* or, under the opera- 
tion of the rule in Shelley’s case,!® by a devise of a 
life estate to the first devisee, with a remainder in 
fee to the heirs of his body,!® or where the language 
of the will is construed to mean that the devisee and 
the heirs of his body should take.?° 
an estate in fee simple conditional supposes a pos- 
sibility of reverter to the.devisor.”4 
held that a fee simple conditional is valid although 
followed by an executory devise,?? but the position 
has also been taken that there can be no fee simple 
conditional where there is a valid executory devise 
over.2? In some jurisdictions where estates tail are 
held not to be a part of the local system of land 
tenures?! it is also held that fees simple conditional 
cannot exist, being in conflict with the statutes of 


-deseent and of wills.?° 
Effect of superadded words. 


16. Sagers v. Sagers, 138 N.W. 911, 
158 Iowa 729, 43 L.R.A.N.S. 562; My- 
ers v. Myers, 190 N.W. 491, 109 Neb. 
230; Du Bose v. Flemming, 76 S.H. 
277, 93 S.C. 182; Boyles v. Wagner, 74 
SH 380, 91 °S.C.-183; ‘Du Pont v. Du 
Bos, 29 S.E. 665, 52 S.C. 244, 3 Prob. 
Rep.Ann. 465; Jones v. Postell, 16 
S.c.L. 92; Murrell v. Mathews, 3 S.C. 
L. 190, 2 S.C.L. 397; Hay v. Hay, 24 
S.C.Eq. 384; Deas v. Horry, 11 S.C.Eq. 
244: JIzard v. Middleton, 8 S.C.Eq. 
228; Thomas v. Benton, 4 S.C.Eq. 17. 
See Yates v. Yates, 178 N.W. 262, 104 
Neb. 678 (stating rule in a case in- 
volving a deed). 


{a} Rule applied.mWhere a will 
devised property to the testator’s in- 
fant daughter, and Jater provided that 
when the time arrived for her to take 
possession thereof it should be placed 
in trust for her and the heirs of her 
body, ete., only a conditional fee was 
devised. Burriss v. Burriss, 89 S.E. 
405, 104 S.C. 441. 


[b] Words necessary to create fee 
simple conditional—(1) To create a 
fee simple conditional there must be 
either words of inheritance and pro- 
creation, or words indicating the tes- 
tator’s intention that the _ estate 
should pass indefinitely in the general 
or special line of the first taker. Be- 
don v. Bedon, 18 S.C.L. 231; Edwards 
v. Barksdale, 11 S.C.Eq. 184. (2) 
Where a testator devised certain 
property to a devisee and ‘“‘the heirs 
of her body” and added the words 
“and also an equal share of any other 
lands, negroes, etc.,” the added words 
also devised an estate in fee simple 
conditional as to the property covered 
thereby. Du Pont v. Du Bos, 29 S.E. 
665, 52 S.C. 244, 3 Prob.Rep.Ann. 465. 


[c] Distinction between devises 
to one and “heirs of his body” and to 
one and his “bodily heirs.’’—It has 
been held that, while a devise to one 
and the “heirs of his body” would 
create a fee simple conditional, where 
the devise is to one and his “bodily 
heirs’ the testator’s intention is man- 
ifested as to the capacity in which 
the “bodily heirs’ should take, and 
that such words are used, not in their 
technical sense as words of limita- 
tion, but as words of purchase, in the 
sense of “children,” so that under 
such a devise a life estate is created 
by implication in the first devisee, 
with a remainder to his children liv- 
ing at his death. First Nat. Bank of 
Springfield v. Hutson, 140 S.E. 596, 
DA2ES IC. 239: 


17. Davis v. Dalrymple, 
738, 163 S.C. 490; 


161 S.E, 
Adams v. Verner, 


Where an estate in 


WILLS 


It is held that 


It has been 
: ple absolute.?? 


solute.®° 


86 S.E. 211, 102 S.C. 7. 
18. See infra § 1600. 


19. Cureton v. Little, 111 S.E. 803, 
119 S.C. 31; Allen y. Brownlee, 96 S.H. 
615, 110 S.C. 581; Burriss v. Burriss, 
89 S.H. 405, 104 S.C. 441; Farmer v. 
Corley, 88 S.E. 23, 103 S.C. 202; Surles 
v. McLaurin, 77 S.E. 944, 94 S.C. 308; 
Hull v. Hull, 21 S.C.Eq. 174; Deas v. 
Horry, 11 S.C.Eq. 244. 


Application of rule in Shelley’s case 
to create fee simple conditional see 
infra § 1600. 


20. Simpson v. Antley, 135 S.E. 
469, 137 S.C. 380; Baxter v. Early, 127 
S.H. 607, 131 S.C. 374; Bethea v. 
Bethea, 26 S.E. 716, 48 S.C. 440; Ren- 
wick v. Smith, 11 S.C. 294; Whitworth 
v. Stuckey, 18 S.C.Eq. 404. 


[a] Fee simple conditional where 
“children” construed to mean “heirs 
of the body.”—(1) Where a testator 
devises property to a devisee and his 
children, and at the time of the tes- 
tator’s death such devisee has no chil- 
dren, the word ‘‘children’”’ will be con- 
strued to be a word of limitation and 
not a word of purchase, and must be 
construed to mean “‘heirs of the body” 
and to create a fee simple conditional 
in the devisee. Simpson y. Antley, 135 
S.E. 469, 137 S.C. 380; Renwick v. 
Smith, 11 S.C. 294. (2) Construction 
of “children” to mean “heirs of the 
body” in general see supra § 1209. 
(3) Rule in Wild’s case in general see 
infra § 1605. 


[b] Fee simple conditional where 
“issue” construed as word of limita- 
tion.—(1) Where, in a gift to a dev- 
isee for life and at his death to the 
“issue” of his body, “issue” is con- 
strued as a word of limitation and 
not of purchase, a fee simple condi- 
tional is created in the devisee. Bax- 
ter? v., Warly, ob27. Sake 607.) 13 sc, 
374; Bethea v. Bethea, 26 S.E. 716, 
48 S.C. 440; Whitworth v. Stuckey, 18 
S.C.Hq. 404. (2) Howéver, where, in 
a devise to “A and to the male issue 
of his body,’’ there were male issue 
in being at the time of the making 
of the will, it has been held that “is- 
sue” was not to be construed as a 
word of limitation, and A took a life 
estate with a remainder to his male 
issue in fee, and a fee simple condi- 
tional was not created. Cannon v. 
Baker, 81 S.E. 478, 98 S.C. 116. (3) 
Construction of “issue” as word of 
limitation in general see supra § 1222. 


21. Davis v. Hodge, 86 S.E. 478, 
102 8.C. 178; Bedon vy. Bedon, 18 S.C. 
L. 231; Barksdale v. Gamage, 24 S.C. 
Eq. 271; Edwards v. Barksdale, 11 S. 


Power of sale. 
a will vests the devisee of property in fee simple 
conditional with the power to sell and dispose of such 
property does not convert the devise into a fee sim- 


[§ 1566 


fee simple conditional has been created by clear and 
unambiguous language in a will, such estate will not 
be modified by later superadded words.”® 


It has been held that the fact that 


Alienability. In accordance with ‘the rule as to 
the alienation of fees simple conditional generally,?* 
the devisee in whom an estate in fee simple condi- 
tional is ereated may convey such estate at will,?® 
and, after the birth of issue to a person to whom an 
estate has been devised in fee simple conditional, 
such devisee may convey an estate in fee simple ab- 
If there is no conveyance of a fee simple 
conditional estate by the devisee within his lifetime, 


C.Eq. 184. 


Possibilities of reverter in general 
see Estates § 180. 


22. Selman v. Robertson, 24 S.E. 
187, 46 S.C. 262; Powers v. Bullwin- 
kle, 11 S.E. 971, 33 S.C. 293. See Davis 
v. Hodge, 86 S.E. 478, 102 S.C. 178; 
Barber v. Crawford, 67 S.E. 7, 85 S.C. 
54; McCorkle v. Black, 28 S.C.Eq. 407, 
419 (per Wardlaw, J.); dis. op. in 
Buist v. Dawes, 25 S.C.Eq. 421, 496 
(all recognizing rule). 


Executory: 
aba es in general see infra §§ 1662— 


Devise after fee ‘simple conditional 
see infra § 1663. 


Interests in general see Estates §$ 
195-232. 


23. Prudential Ins. Co. of America 
Vv. (Monk, 162) )Ss op) 165 Serie 
Bomar v. Corn, 147 S.E. 659, 150 S.C. 


111. See Williams v. Caston, 32 S. 
C.L. 130; Bedon v. Bedon, 18 S.C.L. 
231; Buist v. Dawes, 23 S.C.Eq. 37 


[certified questions answered 25 S.C. 
Eq. 421]; Edwards v. Barksdale, 11 
S.C.Eq. 184 (all recognizing rule). 


24 See infra § 1571. 


25. Rooke v. Queen’s Hospital, 12 
Hawaii 375. ¥ 4 


26. Cureton v. Little, 111 S.E. 8038, 
119 8.C. 31; Adams vy. Verner, 86 S.E. 
Pop Wn HOS eae 


[a]  Ilustration—The words “ab- 
solutely in fee simple forever” su- 
peradded to words in a will creating 
a fee simple conditional in a devisee 
and the “heirs of her body’ will not 
modify the estate already devised. 
Coe v. Werner, 86 S/H. 211; 102) 


27. Guilford v. Gardner, 162 N.W. 
261, 180 Iowa 1210. 


28. Alienability of fee simple con- 
ditional in general see Estates § 19. 


29. Davis v. Dalrymple, 161 S.E. 
738, 163 S.C. 490. 


30. Davis v. Dalrymple, supra; 
Simpson v. Antley, 135 S.E. 469, 137 
S.C. 380; Baxter v. Early, 127 S.B. 
607, 181 S.C. 374; Allen v. Brownlee, 
96 S.E. 615, 110 S.C. 5381; Adams v. 
Verner, 86 S.E. 211, 102 S.C. 7; Surles 
v. McLaurin, 77 S.K. 944, 94 S.C. 308: 
Boyles v. Wagner, 74 S.E. 380, 91 S.C. 
183; Graham v. Moore, 13 S.C. 115; 
Jones v. Postell, 16 S.C.E. 92; Mur- 
rell v. Mathews, 3 S.C.L. 190, 2 S.C.L. 
397; Barksdale v. Gamage, 24 S.C.Hq. 
271. See Prudential Ins. Co. of Amer- 


~ or later cases, developments anid changes in the law see Annzotations, same title and section number. 


gee 


§§ 1566-1570] 


the estate descends to the heirs of the devisee’s 
body.*+ An alienation by the devisee of an estate in 
fee simple conditional either before or after the birth 
of issue to such devisee is sufficient to bar the rights 
of those who would take the estate per formam do- 
ni,° but does not bar the reverter to the devisor or 
kis heirs.*? An alienation after the birth of issue to 
the devisee bars the reverter ‘to the devisor or his 
heirs,?* but it has been held that if the alienation is 
before the birth of such issue, and then the issue die 
before the devisee who has alienated, such alienation 
will not bar the reverter to the devisor or his heirs.?® 
However, if the alienation be after the birth and 
death of issue of the devisee, such alienation by the 
devisee does prevent the reverter to the devisor 
or his heirs.?& 


Devisability. As in the case of fees simple condi- 
tional generally,?? in the absence of controlling stat- 
utes to the contrary,?® an estate in fee simple condi- 
tional created by will cannot be devised.?® 


Death without issue. As in the case of fees simple 
conditional generally,*® on the death without issue of 
a devisee in whom an estate in fee simple conditional 


has been created, the estate is terminated and re-' 


verts to the heirs of the testator.*1 


[§ 1567] b. Creation by Implication.*? 
been held that an estate in fee simple conditional 
cannot be created by implication,*? and that such an 
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estate will not be created where there are no ex- 
press words in the will vesting an estate in the bodi- 
ly heirs of the first devisee.4* It has also been held, 

however, that a devise to the first devisee absolute- 
ly,*® or for life,#* with a gift over on his death with-_ 
out issue,4? or without a male heir,** or without 
children, #9 will create by implication a fee simple 
conditional in the first devisee. 


[§ 1568] c. Limitation Over on Death without Is- 
sue.®° It is held that, where there is a devise to 
one and to the heirs or issue of his body, with a lim- 
itation over on the death of the first devisee without 
issue, which limitation over is construed to be upon 
an indefinite, and-not a definite, failure of issue, a fee 
simple conditional is created by the devise.°+ 


[§ 1569] d. Language of Fee Simple Conditional 
as Applied to Personalty. Since a fee simple condi- 
tional cannot be created in personal property,°? lan- 
guage in a will which would operate to create a fee 
simple conditional in real estate will pass an abso- 
lute interest in personal property.5? Where, after 
the bequest which operates to create an absolute in- 
terest in personalty, there is a limitation over on the 
happening of a future event or contingency, it has 
been held that such absolute interest is defeasible on 
the happening of such event or contingency.®* 


{§ 1570] 9. Estates Tail—a. In General. Estates 
tail, which have been elsewhere defined and discuss- 


“i Addison v. Addison, 30 S.C.Eq. 


ica v. Monk, 162 S.B. 911, 165 S.C.) Eq. 421; Edwards v. Barksdale, 11 
111: Adams v. Chaplin, 10 S.C.Eq. 265|]S.C.Eq. 184; Adams v. Chaplin, 10 
(both cases recognizing rule). S.C.Eq. 265. 

31. Jones v. Postell, 16 S.C.L. 92. [a] Rule applied.—A devise with- 


32. Barksdale v. Gamage, 24 S.C. 
Eq. 271 

[a] Per formam doni see Per § 2 
note 29 [jl]. 

33. Barksdale v. Gamage, 24 
Eq. 

34. Holley v. Still, 74 S.E. 1065, 91 
S.C. 487. See also supra text and note 
30. 


S.C. 


ses for which devisee in 
whom estate in fee conditional is cre- 
ated has absolute estate after birth 
of issue see Hstates § 19. 


35. Barksdale vy. Gamage, 
Eq. 271. 

86. Holley v. Still, 74 
S.C. 487; Barksdale v. 
S.C.Eq. 271. 

37. Devise of estates in fee simple 
conditional in general see Estates § 
19. 

38. See statutory provisions. 

39. Jones v. Postell, 16 S.C.L. 92. 


49. Effect of death of donee of fee 
simple conditional without issue in 
general see Estates § 19. 


41. Sagers v. Sagers, 138 N.W. 911, 
158: Iowa 729, 43 L.R.A.N.S. 562; 
Smith v. Hilliard, 22,.S.C. Ba. 211; De- 
as v. Horry, i1 S.C.Eq. 244; Thomas 
v. Benton, 4 S.C.Eq. 17. See Adams 
v. Chaplin, 10 S.C.Eq. 265 (recogniz- 
ing rule). 

42. Creation of estate tail by im- 
plication see infra § 15738. 


43. Prudential Ins. Co. of America 
vy, Monk, 162 S.E. 911, 165 S.C. Lil; 
Monk v. Geddes, 156 S.B. 175, 159 S.C. 
86: Bomar v. Cern, 147 S.E. 659, 150 
; Davis v. Hodge, 86 S.E. 478, 
5 : Barber v. Crawford, 67 
7, 85 S.C. 54; Bedon v. Bedon, 18 
231; Buist v. Dawes, 25 S.C. 


24 S.C. 


S.E. 1065, 91 
Gamage, 24 


S.E. 
S.cC.L. 


out words of inheritance or perpetu- 
ity, with a limitation over upon an 
indefinite failure of issue, gives an 
absolute fee simple to the first dev- 
isee, and does not create a fee simple 
conditional by implication. Adams 
v. Chaplin, 10 S.C.Eq. 265. 


44. Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86; Davis v. Hodge, 86 S.E. 
478, 102 S.C. 178; Hall v. Hall, 67 S.E. 
735, 85 S.C. 475; Barber v. Crawford, 
67 S.E. 7, 85 S.C. 54; Gadsden v. 
Desportes, 17 S.E. 706, 39 S.C. 131; 
Bedon v. Bedon, 18 S.C.L. 231; Ed- 
wards v. Barksdale, 11 S.C.Eq. 184. 
But see Cruger v. Heyward, 2 S.C.Ea. 
94 (where a limitation to A, “but in 
ease he die without issue” then over, 
was ae to create a fee conditional 
in A). 


[a] Illustrations.—(1) A _ limita- 
tion to A and his heirs forever, ‘‘but 
if he should die without an heir law- 
fully begotten by him,” then over to 
B, will not create an estate in fee 
simple conditional in A. Adams vy. 
Chaplin, 10 S.C.Eq. 265. (2) A devise 
to A during his lifetime with a limi- 
tation over in the event of his death 
without “heirs” has been held to give 
A but a life estate and not a fee sim- 
ple conditional, ‘‘theirs’” not being con- 
strued to mean “heirs of the body.” 
Prudential Ins. Co. of America v. 
Monk /=1625 S:2:4 9191.4 16508.C. irs 
Monk v. Geddes, 156 S.E. 175, 159 S.C. 
86. (8) A devise to a daughter, ‘for 
and during the term of her natural 
life . . and at her death to the 
issue of her body, who may then be 
living” vests in her, not a fee simple 
conditional, but an estate for life, re- 
mainder to the issue of her body liv- 
ing at the time of her death. Gadsden 
v. Desportes, 17 S.E. 706, 39 S.C. 131. 


45. Guilford v. Gardner, 162 N.W. 
261, 180 Iowa 1210; Graham vy. Moore, 
Ss S.C. LLG. 


Operation of rule in Sheliey’s case 
to create fee simple conditional see 
infra § 1600. 


47. Guilford v. Gardner, 162 N.W. 


261, 180 Iowa 1210. 
48. Graham v. Moore, 13 S.C. 115. 
Ce Addison v. Addison, 30 S.C.Eq. 


50. Limitation over on death with- 
out issue construed: 


As: 


Creating: 


Estate tail in first devisee see in- 
fra § 1574. 


Life estate and remainder see in- 
fra § 1622. 


Providing for definite or indefinite 
failure of issue see supra § 1331. 


To create defeasible fee in first devi- 
see with executory devise over see 
supra § 1553. 


51. Powers v. Bullwinkle, 11 S.B. 
§TA;7388'1S:1C2 2939 Bayi vi Hayle 4acnc: 
Eq. 384; Whitworth v. Stuckey, 18 
S.C.Eq. "404; Cruger v. Heyward, 2 
$.C.Eq. 94. See Doe ex dem. Blesard 
v. Simpson, 3 M.&G. 929, 42 E.C.L. 483, 
133 Reprint 1414 (where the same 
rule was applied as to copyhold lands 
in a case where ‘‘die without leaving 
any child or children” was construed 
to mean ‘die without issue” on an in- 
definite failure of issue), 


52. Henry v. Felder, 7 S.C.Eq. 323. 


53. Andrews v. Loeb, 22 S.C. 274; 
Renwick v. Smith, 11 Sc. 294; Mar- 
shall v. Rives, 42 S.C.L. 85; Addison 
v. Addison, 30 S.C.Eq. 58; Henry v. 
Felder, 7 S/C.Ba. 3233 Thomas v. Ben- 
pan 4 8.C.Eq. 17;, Cruger vy. Heyward, 

S.C.Eq. 94. 


Language of entailment as affecting 
personalty see Estates § 47. And see 
infra § 1578. 


Scan Marshall v. Rives, 42 S.C.Iy 
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ed,55> may be created by will,5* and, in accordance 
with the classification of such estates elsewhere stat- 
ed,®>? and depending upon the terms of the devise, 
the estate tail so ereated may be an estate tail gen- 
eral®8 or special,®® and devises of estates both in 
general and in special tail may be either in tail 
The devise of an estate 
tail may also be to an heir within one of these classes 
answering a particular description, such as to the 


male®® or in tail female.®t 


eldest male heir.®? 


[§ 1571] b. Language Necessary®*—(1) In Gen- 
An estate tail created by will may be so cre- 
either by express terms or by implication,** but 


eral. 
ated 
it is essential that words shall be 

55. See Estates §§ 43-58. 

56. See infra § 1571. 

Creation of estates tail by deed see 
Deeds § 282. 

Equitable estates tail created by 
will see infra § 1871. 


57. See Hstates § 45. 
5S. Den ex dem. Emans v. Emans, 


8 N.J.Law 967; Pifer v. Locke, 55 A. 


790, 205 Pa. 616. 


59. Allen v. Craft, 9° N-B. 919, 109 
Ind. 476, 58 Am.R. 425; Gillilan v. 
Gillilan, 212 S.W. 348, 278 Mo. 99; 
Den ex dem. Somers v. Pierson, 16 N. 
J.Law 181; Cruser v. Wert, 9 N.J.L.J. 
21 [aff 13 A. 36, 49 N.J.Law 475]. 


60. Conn.-—Allyn v. Mather, 9 
Conn. 114; Dart v. Dart, 7 Conn. 250; 
Larabee v. Larabee, 1 Root 555; Man- 
waring v. Tabor, 1 Root 79. 


Me.—Riggs v. Sally, 15 Me. 408. 


Mass.—Hulburt v. Emerson, 
Mass. 241. 


N.J.—Den ex dem. Crane v. Fogg, 
3 N.J.Law 819. 


R.I.—Wilcox v. 
196: 


Eng.—Silcocks v. Sileocks, [1916] 
Pee Giie eos In eLenSlNCoe es | ALOrSss 1 
Ch. 552; Pelham Clinton v. Newcastle, 
Luso2) 4 Ch: 34 fatf [1903] A.C. 11775 
In re Finlay’s Hstate, [1913] 1 Ir.R. 
143; Jenkins v. Hughes, 8 H.L.Cas. 
Dili eprint 553. 


Ont.—Ferguson y. Ferguson, 1 Ont. 
A. 452. 


Newfoundl.—Walbank v. 
Newfoundl. 363. 


61. Lewthwaite v. Thompson, 36 
L.T.Rep.N.S. 910 (holding that a de- 
vise to A “for life and after her de- 
cease to descend to her female heir,” 
gives A an estate tail female). 


62. Cuffee v. Milk, 10 Mete. (Mass.) 


16 


Heywood, 12 RI. 


Casey, 5 


366; Malcolm v. Maicolm, 3 Cush. 
(Mass.) 472; Sleigh v. Strider, 5 Call 
(9 Va.) 439. 


63. Creation of estates tail: 
In general see Estates § 46. 
By deed see Deeds § 282. 


64, Hertz v. Abrahams, 36 S.E. 409, 
110 Ga. 707, 50 L.R.A. 361; Gannon 
v. Pauk, 83 S.W. 453, 183 Mo. 265. 


_ Creation of estates tail by implica- 
bite from language of will see infra § 


65. Millsaps v. Mstes, 46 S.E. 988, 
134 N.C. 486; Jones v. Jones, 51 <A. 


362, 201 Pa, 548. 


66. Smith v. Rice, 66 N.E. 806, 183 
Mass. 251; Jones v. Jones, 51 A. 362, 
201 Pa. 548: 


67. Jones v. Jones, 51 A. 362, 201 
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be eonstrued as words of inheritance or limitation 
as distinguished from words of purchase,®® and that 
the limitation shall be to a particular elass of heirs,°° 
which must be direct lineal heirs as distinguished 
from collateral heirs,°7 or from heirs generally.** 
It has been held that some words of procreation are 
necessary,°® unless they may be implied from other 
language of the devise,’° but it has also been held 
that words of procreation are not necessary to the 
creation of an estate tail by will.” 


The most apt 


language to create an estate tail is by a devise to one 


used which may 


Pa. 548; 
317. 


68. O’Brien v. Sedalia Trust Co., 
5 S.W.(2d) 74, 319 Mo. 1001. 


69. Stearns v. Curry, 137 N.E. 471, 
306 Ill. 94; Simpson y. Adams, 106 
SW. 1819) 127° Key. 09; 82 Koy. La 61.7.5 
Jones v. Jones, 51 A. 362, 201 Pa. 548; 
Mcintyre v. Ramsey,. 23 Pa. 3:17; 
Jones vy. Bower, 20 Pa.Co. 95. 


McIntyre v. Ramsey, 23 Pa. 


70. See infra § 1573. 

71. Echols v. Jordan, 39 Ala, 24. 

72. U.S.—Webster v. Cooper, 14 
How. 488, 14 Tu.Ed. 510; Pearsol v. 


Maxwell, 76 F.. 428, 22 C.C.A. 262 {aff 
68 KF. 513]. See In re Youtsey, 260 F’. 
423; Kinney v. Oahu Sugar Co., 255 
Ey (ecpeode@rOsAn wis Cert, Gem 30) Ss 
Cts 390i 249 “USS y 616,663, Mids “S03 
(both cases recognizing rule). 


Ark.—Causey v. Wolfe, 204 S.W. 
977, 1385 Ark. 9. 


Conn.—Allin v. Bunce, 1 Root 96; 
Welles v. Olcott, Kirby 118. See also 
Borden v. Kingsbury, 2 Root 39 
(where it was held that such language 
did not create a fee simple). 


Del.—Brockson y. Brockson, 130 A. 
32, 15 Del.Ch. 15; In re Reeves, 92 A. 
246, 10 Del.Ch. 324 [aff 94 A. 511, 10 
Del.Ch. 483]. 


Ga.—Lee v. McElvy, 23 Ga. 129. 


Hawaii.— Kinney v. Oahu Sugar Co., 
Ltd., 23 Hawaii 747. 


Ill.— Baker v. Baker, 120 N.E. 525, 
284 Ill. 587; Bowlin v. White, 91 N.E. 
658, 244 Ill. 623. 


Kan,.—Ewing v. Nesbitt, 129 P. 1131, 
88 Kan. 708. 


Ky.—Kinnaird v. Farmers’ & Mer- 
chants’ Bank, 61 S.W.(2d) 291, 249 
Ky. 661; Jett v. Cheek, 257 S.W. 1026, 
201 Ky. 584; Cox v. Fink, 254 S.w. 
757, 200 Ky. 219; Scearce vy. King, 
217 S.W. 366, 186 Ky. 507; Kirby v: 
Hulette, 192 S.W. 63, 174 Ky. 257: 
Wright v. Curry, Tunis & Norwood, 
174 S.W. 1, 163 Ky. 683; Lawrence v. 
Carrithers, 130 S.W. 786, 140 Ky. 6; 
Watkins v. Pfeiffer, 92 S.W. 562, 29 
Ky.L. 97; Young v. Amburgy, 87 S, 
W. 802, 27 Ky.L. 1079. See American 
Christian Mission Society v. Tate, 250 
S.W. 4838, 198 Ky. 621 (recognizing 
rule). But see Northeutt v. Curry, 6 
Ky.L. 588 (where it was held that 
where the words ‘bodily heirs’ were 
used as words of purchase, equivalent 
to “children,” a life estate and re- 
mainder was created, and not an es- 
tate tail). 


Me.—Rigegs v. Sally, 15 Me. 408. 


Md.—Berry’s Lessee v. Berry, 1 
Harr.&J. 417; Cromwell’s Lessee v. 
Dulany, 4 Harr.&M. 529. 


Mass.—Hall v. Thayer, 5 Gray 523; 
Wight v. Thayer, 1 Gray 284; Buxton 


and the heirs of his body,’? or to one and the heirs 
male of his body,7* but a like effect has also been giv- 
en to other expressions, such as a devise to one and 
his issue,?* or to one or his issue, where “or his is- 


v. Inhabitants of Uxbridge, 10 Metc. 
Sissi ‘Adams! ove iCrutt, 4 Pickwe2 6. 
Lithgow v. Kavenagh, 9 Mass. 161; 
Hawley v. Northampton, 8 Mass. 3, 5 


5} Am.D. 66. 


Mich.—Rhodes v. Bouldry, 101 N. 
W. 206, 138 Mich. 144, 10 Prob.Rep. 
Ann, 295. 


Miss.—Bolton v. Barnett, 95 So. 721, 
131 Miss. 802; Wallace v. Wallace, 75 
So. 449, 114 Miss. 591. 


Mo.—Schee v. Boone, 243 S.W. 882, 
295 Mo. 212; Gillilan v. Gillilan, 212 
S.W. 348, 278 Mo. 99; Nichols v. Rob- 
inson, 211 S.W. 14; Miller v.. Ens- 
minger, 81 S.W. 422, 182 Mo.. 195. 


N.J.—Den ex dem. Pinkerton v. 
Laquear, 4 N.J.Law 301. 


N.Y.—Kiowa Realty Co. v. Mole- 
naor, 165 N.Y.S. 131, 98 Misc. 694. - 


N.C.—Harward v. Edwards, 116 S, 
BE. 1, 185 N.C. 604, 


Ohio.—Dungan y. Kline, 90 N.E, 
938, 81 Ohio St. 371; Carter v. Gross- 
nickle, 11 Ohio N.P.N.S. 465. See Poor 
v. Hart, 11 Ohio N.P.N.S. 49 (recog- 
nizing rule). 

Pa.—Boyd v. Weber, 44 A. 1078, 193 
Pa eos. 

R.I.—In re Tillinghast’s Account, 
bdr AN 87957 25 (Robs Sos. 

Tenn.—Scrugeges v. Mayberry, 
S.W. 207, 135 Tenn. 586; 
v. Smith, 1 Coldw. 144. 


Vt.—In re Kelso’s Estate, 37 A. 747, 
we 272; Giddings v. Smith, 15 Vt. 


188 
Middleton 


73. Allyn v. Mather, 9 Conn. 114; 
Manwaring v. Tabor, 1 Root (Conn.) 
79; Wilcox v. Heywood, 12 R.I. 196; 
Hugo v. Williams, L.R. 14 Hq. 224. 


74 Ky.—Bonnycastle v. Lilly, 156 
aoe 874, 153 Ky. 834, L.R.A.1916B 


N.J.—Holcomb v. Lake, 24 N.J.Law 
686 [aff 25 N.J.Law 605]; Den ex dem. 
Emans v. Emans, 3 N.J.Law 967. 


Ohio.—Harkness v. Corning, 24 Ohio 
St. 416. 


Pa.—Ogden’s Appeal, 70 Pa. 
Clark v. Baker, 3 Serg.&R. 470. 


Eng.—Williams v. Williams, 51 L.'T. 
Rep.N.S. 779. 


See Edwards v. Barksdale, 11 S.C. 
Eq. 184 (recognizing rule in a juris- 
diction where the statute de donis has 
not been adopted, so that the fee con- 
ditional at common law exists, and 
not estates tail). 


But see Rhode Island Hospital 
Trust Co. v. Bridgham, 106 A. 149, 
42 RI. 161, 5 A.U.R. 185 (where, un- 
der such a dewise, “and his issue” 
were construed to be words of pur- 
chase, so that an estate tail was not 
created). 


501; 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1571] 


sue” are construed as words of limitation, and not of 
substitution,’® or a devise to one and his heirs law- 
fully begotten,*® or to one and his lineal heirs,77 or 
any expression showing an intention to create an es- 
tate of inheritance descendible only to lineal heirs.*® 
It is said that an estate tail may be devised where 
words of inheritance are absent, if the testator’s in- 


75. In re Hayden, [1931] 2 Ch. 333; 
In re Clerke, [1915] 2 Ch. 301. 

“Or” construed as “and” in gener- 
al see supra § 1145. 

76. Md.—Pratt’s Lessee v. Flamer, 
5 Harr.&J. 10. 


Mass.—Buxton  v. 
Metc. 87. 


N.J.—Den ex dem. Doremus v. Za- 
priskie, 15 N.J.Law 404. 


Pa.—Hall’s Lessee v. Vandegrift, 3 
Binn. 374. 


Eng.—Nanfan v. Legh, 7 Taunt. 85, 
2°H.C., 272, 129 Reprint 35. 


77. Gunn v. Gunn, 141 A. 449, 102 
N.J.Hq. 489. 


Uxbridge, 10 


78. Kolmer v. Miles, 110 N.E. 407, 
270 Ill. 20. See also cases infra this 
note. 

[a] TIllustrations.—An estate tail 


has been held to be created where: 
(1) Property is devised to pass from 
eldest son to eldest son forever. Al- 
lyn v. Mather, 9 Conn. 114; Forsbrook 
v. Forsbrook, L.R. 3-Ch. 93 [aff.12 Jur 
N.S. 285]; Andrew v. Andrew, 1 Ch.D. 
410. (2) The devise is to one and his 
“issue male in succession.” In re 
Simcoe, “[1913] 1°Ch. 552. But see 
McIntyre. v. Ramsey, 238 Pa. 317 
(where a devise to the ‘next male 
heir nearest in kindred . . . and 
so on in succession on that line,’’? was 
held to create a fee simple absolute, 
and not an estate tail). (3) The de- 
vise is to one and his children in suc- 
cession. Tyrone v. Waterford, 1 De 
G.F.&J. 6138, 62 Eng.Ch. 475, 45 Re- 
print 499. (4) The devise is to one 
and “his lawful eldest male issue,” 
where there is also a limitation over 
in default of such issue. In re Fin- 
lays Estate, S(L9U3 Ih 1 “Ir. 143.5 165) 
The will provides that on the death of 
the first devisee the property shall en- 
tail to his male children. Walbank vy. 
Casey, 5 Newfoundl. 363. (6) Prop- 
erty is devised to the testator’s son 
“or his heirs.” Smith v. Smith,. 202 
SUV Ole Lo Oem Vinesn es ee) nen che = 
vise is to one “to be by him and his 
heirs enjoyed forever, after him his 
oldest son, if no son, his oldest daugh- 
ter and their heirs.” Boyd y. Reid, 1 
Chest.Co. (Pa.) 98. (8) An estate is 
devised to one ‘to be enjoyed by him 
during his life, and at his death to be 
enjoyed by his heirs, and so on in tail 
for ever.” Elliott v. Pearsoll, 8 Watts 
& S. (Pa.) 38. (9) The devise is to 
the testator’s children, with a pro- 
vision that the property devised 
“shall only descend to their heirs of 
my blood.” Kolmer v. Miles, 110 N.E. 
407, 270 Ill. 20. (10) The devise is to 
one, and to his heirs by a particular 
spouse (Den ex dem. Somers v. Pier- 
son, 16 N.J.Law 181), (11) or to one 
“and his heirs of nearest kin” (Ed- 
wards v. Edwards, 14 Ohio App. 49), 
(12) or to one and “his children, the 
heirs of his body,’ where ‘“‘children” 
is used in the sense of heirs of the 
body (Martin v. Martin, 262 S.W. 
1091, 203 Ky. 712), (18) or to named 
devisees, “to them and their heirs and 
to their chijdren’s heirs” (Fox v. Fox, 
139 S.W. 833, 144 Ky. 632). (14) An 
estate is devised to one, with the pro- 
vision that if he should have “heirs 
or issue,” the property shall be ‘his 
and his heirs.”” McCullough v. John- 
etta Coal Co., 59 A. 984, 210 Pa. 222, 
10 Prob.Rep.Ann. 364. (15) The de- 


” 


WILLS 


vise is to one for life “for the heirs 
of his body.” Washburn v. Bigger- 
staff, 143 S.B. 210, 195 N.C. 624. (16) 
The will provides that the property 
should be entailed to the devisees 
“and their legal heirs.’”’ Palethorp v. 
Palethorp, 45 A. 322, 194 Pa. 408 [aff 
22 Pa.Co, 622]. (17) The will pro- 
vides that property devised shall be 
held by the devisee “not in fee simple, 
but in trust for the heirs of his body.” 
Gibson v. Brown, 110 N.E. 716, 112 
N.E. 894, 62 Ind.App. 460. (18) Ans 
estate, after a life estate, is devised 
to the first and other sons of the life 
tenant successively according to the 
priority of their respective births and 
their respective heirs. Hennessey v. 
Bray, 33 Beav. 96, 55 Reprint 302. 
(19) Property is devised to the tes- 
tator’s sons, with a provision that 
‘none of my sons shall have power to 
sell or alienate the lands but 
they shall transmit them from father 
to son or the next nearest heir, so 
that it may always be preserved in 
the family.” Doe v. Mcintyre, 7 U.C. 
Q.B. (Ont.) 156. (20) The devise is 
to one and his family according to 
seniority. Lucas v. Goldsmid, 29 
Beav. 657, 54 Reprint 783. (21) It is 
provided that if any of several dev- 
isees among whom an estate is to be 
equally divided dies without heirs the 
share of the deceased shall be divided 
among the survivors, and at their 
death to be divided among their chil- 
dren’“and so on from one generation 
to another.” Seybert v. Hibbert, 5 
Pa.Super. 537, 41 Wkly.N.C. 85. (22) 
The devise, made in the German lan- 
guage, was translated to mean that 
the property should go to one and to 
his children and to his children’s chil- 
dren. Parrish v. Burkley, 154 S.W. 
TOO Kiva 73.0. 


79. Rudkin v. Rand, 91 A. 198, 88 
Conn, 292. 


80. See infra § 1581. 


$1. <Ala.—Terry v. Hood, 55 So. 
423, 172 Ala. 40. 
Ark.—Gray v. McGuire, 215 S.W. 


693, 140 Ark. 109. 


Ind.—Allen v. Craft, 9 N.E. 919, 109 
Ind. 476, 58 Am.R. 425; Gonzales v. 
Barton, 45 Ind. 295; Gibson v. Brown, 
rey N.E. 716, 112 N.E. 894, 62 Ind.App. 
460. 


Kan.—Coughlin v. Coughlin, 9 P. 
(2d) 980, 135 Kan. 70. 


Ky.—Young v. Amburgy, 
802, 27 Ky.L. 1079. 


Md.—Travers v. Wallace, 49 A. 415, 
93 Md. 507. 


Mo.—Schee v. Boone, 243 S.W. 882, 
295 Mo. 212; King v. Theis, 199 S.W. 
183, 272 Mo. 416. 


N.J.—Den ex dem. Pinkerton v. 
Laquear, 4 N.J.Law 301. 


N.Y.—Brown v. Lyon, 6 N.Y. 419. 


N.C.—Leathers v. Gray, 7 S.E. 657, 
APE aS 162; Folk v. Whitley, 30 N. 


Pa.—Breinig v. Smith, 110 A. 285, 


87 S.W. 


267 Pa. 207; Bender v. Fleurie, 2 
Grant 345; Summers v. Simpson, 28 
Pa.Dist. 982. 

page name ae v. Durfee, 5 R.I. 
549. 

Ont.—In re Cleator, 10 Ont. 326; 


Eiemine v. McDougall, 27 Grant Ch. 
EOD. 


tention to ereate such an estate is apparent.?® 
jurisdictions where the rule in Shelley’s ease is in 
force as to limitations created by will,®® an estate tail 
will be created by a devise to one for life with a re- 
mainder to the heirs of his body,*! or where the re- 
mainder is construed to be limited to those who 
would be the heirs of his body,*? or where, follow- 
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In 


Cross references: 


Devise of life estate with: 
Limitation over on death of life 
tenant without issue as creating 
estate tail see infra § 1574. 


Remainder to issue, and limitation 
over on death without issue, as 
creating estate tail see infra § 
1574. 

Necessity for application of rule in 
Shelley’s case that life estate and 
remainder be either both legal or 
eee equitable estates see infra § 

0 . 


Such language as creating life estate 
and remainder where rule in Shel- 
ley’s case not in force see infra § 
1623. 

82. See cases infra this note. 


_ [a] _ Heirs.—(1) Where an_ estate 
is devised to one for life, with a re- 
mainder to his “heirs lawfully begot- 
ten,” it has been held that an estate 
tail is created in the first devisee un- 
der the operation of the rule in Shel- 
ley’s case, “heirs lawfully begotten” 
being construed to mean the same as 
“heirs of the body.” Clarke v. Smith, 
49 Md. 106. (2) Where an estate is 
devised to one “by entail” for life, and 
on his death to his heirs, it has been 
held an estate tail is created under 
the operation of the rule in Shelley’s 


case. Stearns v. Curry, 137 N.E. 471, 
306 Ill. 94, 
[b] Male heirs.—Where an estate 


was devised to one for life, and at 
his death “to his male heir forever,” 
it was held that under the operation 
of the rule in Shelley’s case an es- 
tate in tail male was created in the 
first devisee. Silecocks v. Silcocks, 
[1916] 2 Ch. 161 


[c] Issue.—(1) Where an estate is 
devised to one for life, with a remain- 
der to his “issue,” and “issue” is con- 
strued to be a word of limitation, 
meaning the same as “heirs of the 
body,” it is held that an estate tail 
will be created in the first devisee 
under the operation of the rule in 
Shelley’s case. Angle v. Brosius, 43 
Pa. Tate Sandes v. Cooke, L.R. 21 Ir. 
445; oodhouse v. Herrick, 1 Kay & 
J. 352, 69 Reprint 494; Re Score, 57 
L.T.Rep.N.S. 40. (2) Where property 
is devised to one for life, with a pro- 
vision for a gift over on his death 
without issue, it has been held that a 
remainder to the devisee’s issue would 
be implied, “issue” being regarded in 
the technical sense as a word of lim- 
itation meaning the same as “heirs of 
the body,” so that under the rule in 
Shelley’s case an estate tail would 
be created. Dickson v. Satterfield, 53 
Md. 317; Arnold v. Muhlenberg Col- 
lege, 76 A. 30, 227 Pa. 321. (3) It has 
also been held that where an estate 
is devised to one for life, with a 
power of appointment among the is- 
sue of his body, and in default of ap- 
pointment, to such issue, and if he 
die leaving no issue of his body, then 
over, an estate tail is created in the 
first devisee under the operation of 
the rule in Shelley’s case, the word 
“issue” being construed as a word of 
limitation. Kay v. Scates, 37 Pa. 31, 
78 Am.D. 399; Roddy vy. Fitzgerald, 
6 H.L.Cas. 823, 10 Reprint 1518. (4) 
It has also been held that where a re- 
mainder is devised to A with a re- 
mainder to his “children or legal 
heirs,”’ used in the sense of “issue,” 
an estate tail is created in A under 
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ing the devise of such life estate and remainder, there 
is a limitation over on the happening of a future 
event or contingency.®? However, the mere fact that 
the will creates a life estate with remainder over 
does not make an estate tail.84 Although a devise to 
one and his heirs usually does not create an estate 
tail,s° it may appear from the will in such a devise 
that the word “heirs” was used in the sense of heirs 


of the body, so as to create an estate tail.*® Wheth- | 


er such terms as “heirs,’’8? “issue,”8* “children,’’®® 
“family,”®° and the like, are used as words of pur- 
chase, or as words of limitation by which an estate 
tail may be created, is subject to the intention of the 
testator, which, when ascertained, will control in 
determining whether an estate tail has been creat- 
ed. However, if no contrary intention appears, it is 
presumed that such technical terms» have been used 
in their technical, or primary, sense.°t It has been 
held that for an estate tail to be created the language 
of the will must be free from ambiguity.°? It has 
been held that the fact that the will states that the 
property devised is to be “entailed” is not sufficient 
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to create an estate tail, where the language used is 
not otherwise sufficient to create an estate tail at 
common law,?? but it has also been held that a de- 
vise “by entail” may create an estate tail where it is 
clear that the purpose of such words was to limit the 
estate to the devisee and the heirs of his body.®* It 
has been held that an estate tail will not be held to be 
created in the first devisee, although apt language to 
create such an estate is used, if it appears from the 
whole will that it was the testator’s intention that 
the first devisee take some other estate, such as a fee 
simple absolute®® or a life estate.°® In jurisdictions 
where it has been held that estates tail have never 
been a part of the local system of land tenures,®” it 
is held that language in a will which is apt to create 
an estate tail in jurisdictions where such estates are 
recognized will be effective to create either an estate 
in fee simple, or a life estate and remainder, accord- 
ing to which appears more nearly to effect the in- 
tention of the testator,°® and ordinarily such a de- 
vise will be held to create a fee simple unless a con- 


the operation of the rule in Shelley’s 
ease. Sheeley v. Neidhammer, 387 A. 
939, 182 Pa. 163. 


[ad] Children.—(1) It has been 
held that an estate tail is created in 
the first devisee under the rule in 
Shelley’s case by a devise to one for 
life, and at his death to his “children 
or issue’ in fee simple (Pifer v. 
Locke, 55 A. 790, 205 Pa. 616), (2) or 
to “his children, the issue of his 
body” in fee simple (Houck v. Mer- 
Mitte eos 431) 131 Kans 151)o" C3) 
Where property was devised to one 
for lifg and after his death to his 
“child or children in fet,’ with an 
added provision for disposition if the 
devisee have no child or children, and 
also with a provision that if any of 
the devisees under the will refuse to 
take their devises, they shall revert 
back to his estate and be divided 
among his other “said heirs equally,” 
it has been held that “child or chil- 
dren” was used as a term of limita- 
tion, denoting lineal descendants, and 
that by the operation of the rule in 
Shelley’s case, the first devisee took 
an estate tail. Simpson y. Reed, 54 A. 
499, 205 Pa. 53. (4) Where an es- 
tate was devised to A for life, and 
upon the deaths of A and B, the prop- 
erty to “‘vest and become the proper- 
ty of the children born of the body” 
of A, it has been held that an estate 
tail was created in A by the devise. 
Dee v. Davis, 246 P. 982, 121 Kan. 
312. 3 


[e] Descendants.—Where an _ es- 
tate is devised to one for life, with 
a remainder in fee to his “descend- 
ants,” it has been held that an estate 
tail is created in the first taker, where 
the word ‘“‘descendants” is used as an 
equivalent of “issue” or “heirs of the 


poe Allis v. Cleland, 37 Pa.Co. 
[f] Offspring.—Where an estate is 


devised to one for life, with a re- 
mainder to his “offspring,” it has been 
held that an estate tail is created in 
the first devisee, under the operation 
of the rule in Shelley’s case, “off- 
spring” being construed as a word of 
Ttte lon, Allen v. Markle, 36 Pa. 
7. 


83. See cases infra this note. 


[a] Illustrations. (1) 
there was a devise to the testator’s 
daughter for life, and on her death 
to her bodily heirs, and if none of her 
bodily heirs should arrive at the age 


Where: 


of twenty-one and leave no lawful 
bodily heirs, then over to the testa- 
tor’s other children and their heirs 
forever, it was held that an estate 
tail was created under the operation 
of the rule in Shelley’s case, the later 
language of the devise not being suffi- 
cient to change “bodily heirs” from a 
term of limitation to one of purchase. 
In re Ritter’s Hstate, 53 Pa.Super. 
337. (2) Application of rule in Shel- 
ley’s case to devise of life estate and 
remainder with limitation over on 
death without issue, to create estate 
tail see infra § 1574. : 


84. O’Brien v. Sedalia Trust Co., 
5 S.W.(2d) 74, 319 Mo. 1001. 


85. Spencer v. Chick, 76 Me. 347; 
Smith v. Rice, 66 N.E. 806, 183 Mass. 
251. See also McIntyre v. Ramsey, 23 
Pa. 317 (where it was held that a 
devise, after a life estate, to the next 
male heir nearest in kindred to the 
testator, “according to law, and so on 
in succession on that line,’ created a 
remainder in fee simple, and not an 
estate tail). 


Devise to one and his heirs as 
creating fee simple see supra § 1498. 


86. Sewell’s Lessee v. Howard, 1 
Harr.&M. (Md.) 45; Gannon v. Pauk, 
83 S.W. 453, 183 Mo. 265; Simpson v. 
Ashworth, 6 Beav. 412, 49 Reprint 885. 


[a] Tllustration.—‘Lawful heirs,” 
under the context of the will, may 
mean heirs of the body. Simpson vy. 


Ree 6 Beayv. 412, 49 Reprint 
87. Seybert v. Hibbert, 5 Pa.Super. 


537, 41 Wkly.N.C. 85. 


[a] Use of terms.—‘‘The words 
‘heirs’ and ‘issue’ are sometimes used 
as words of purchase, and, on the 
other hand, the words ‘children’ and 
‘grandchildren’ are, sometimes, used 
as words of limitation. There is no 
special virtue in either of these words, 
to make the estate devised one thing 
or the other.” Baker v. Lorillard, 4 
Ni Yaead py 1208. 


88. Craig v. Warner, 16 D.C. 460, 
60 Am.S.R. 881; Shalters v. Ladd, 21 
A. 596, 141 Pa. 349 [aff 8 Pa.Co. 528]; 
King v. Evans, 24 Can.S.C. 356. 


89. Wheatland vy. Dodge, 10 Metc. 
(Mass.) 502; Baker v. Lorillard, 4 N. 
Y. 257; Seybert v. Hibbert, 5 Pa. 
Super. 537, 41 Wkly.N.C. 85. 


90. Beilstein v. Beilstein, 45 ‘A. 73, 
194 Pa. 152, 75 Am.S.R. 692. 


91. Pearsol v. Maxwell, 76 F. 428, 
22 C.C.A. 262 [aff 68 F. 5131; Kinney 
Ue Sugar Co., Ltd., 23 Hawaii 


Cross references: 
Construction of technical words in 
general see supra § 1129. 
Legal or technical meaning of “issue” 
in general see Issue §§ 4, 5. 
Meaning of: 
“Child” or “children” in general see 
Child or Children 11 C.J. p 750. 
“Family” as designation of benefi- 
ciaries see supra § 1218. 
Primary meaning of: 
“Children” as designation of benefi- 
claries see supra § 1199. 


igre in general see Family 


Heirs: 
In general see Heir §§ 3-7. 
As designation of beneficiaries 
see supra §§ 1241-1253. 


“Issue” as designation of benefi- 
Claries see supra § 1222. 


92. In re Youtsey, 260 F. 423. 


[a] Reason for rule—iIt has been 
held that the presumption is against 
the intention to create an estate tail, 
and that presumption must be over- 
come by language entirely free from 
ambiguity. In re Youtsey, 260 F. 423. 


93. Kerr v. Watkins, 27 S.W.(2d) 
679, 234 Ky. 104; Harper v. Patterson, 
144 S.W. 42, 147 Ky. 356; Waldron v. 
Wahl, 133 A. 252, 286 Pa. 237. 


94. Stearns v. Curry, 137 N.E. 471, 
306 Ill. 94. 


95. Gardiner & Co. v. 
[1915] A.C. 1096. 


96. In re Youtsey, 260 F. 423; 
Chelton v. Henderson, 9 Gill (Md.) 
432; State ex rel. Farley v. Welsh, 
162 S.W. 6387, 175 Mo.App. 3038. 


97. Kinney v. Oahu Sugar Co., 255 
FE. 732, 167 C.C.A. 78 [cert den 39 S. 
Ct, 391, 249 U.S. 616, 63 L.Ed. 803]. 
(applying law of Hawaii); Rooke v. 
Queen’s Hospital, 12 Hawaii 376. 


98. Kinney v. Oahu Sugar Co., 255 
I. 732, 167 C.C.A. 78 [cert den 39 S. 
Ct. 391, 249 U.S. 616, 63 L.Ed. 803]. 


Dessaix, 


For later cases, developments and changes in the law see Annotations, same title and section number 
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trary intention appears.®® It has been said that 
since an estate tail may be barred, a devise will not 
be construed as creating such an estate, where the 
will does not clearly show such an intention. 


[§ 1572] (2) Inconsistent Limitations. It has 
been held that where it is clear that it was a tes- 
tator’s primary intention to devise an estate in a cer- 
tain way, the legal effect of which devise is the ere- 
ation of an estate tail, any subsequent provision in 
the will which is inconsistent with the existence of 
the estate tail already created is without effect.2_ The 
addition of general words of inheritance to language 
indicating a devise of an estate tail does not in- 
erease the estate tail to an estate in fee simple abso- 
lute in the first devisee.? However, it has been held 
that other superadded inconsistent words may be 
effective to enlarge a devise from one of an estate 
tail to one in fee simple. Where there is a devise of 
a life estate, with a remainder to the issue of the life 
tenant, with superadded words indicating that it 
was the testator’s intention that the remainder to the 
issue be in fee simple absolute, and that the issue 
take as purchasers, it has been held that the rule in 
Shelley’s case will not be applied to create an estate 
tail in the first devisee.® It has been held that al- 


99. Kinney v. Oahu Sugar Co., 
supra; Kinney v. Oahu Sugar Co., 
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5 Craig v. Warner, 16 D.C. 460, 60 
Am.R. 381; Harper’s Estate, 1 Brewst. 


[69 C.J.] 495 


though a devise is made in words apt to create an es- 
tate tail if standing alone, if it appears from the con- 
text of the whole will that such was not the testator’s 
intention, and that such a construction would nullify 
other provisions of the will, with which provisions 
the devise of an estate tail would be inconsistent, 
such a devise will not create an estate tail.® 


[§ 1573] c. Creation by Implication.? Where an 
estate is devised to one, with a provision which is 
construed to provide for a limitation over on an in- 
definite failure of issue of the first devisee, it is held 
that an estate tail is created by implication in the 
first devisee.® It is held that words of procreation 
are net necessary to create an estate tail by implica- 
tion, if such other words are used as manifest a plain 
intent of the testator to limit the estate to the heirs 
of the body of the first devisee.®° Where a devise to 
one in terms sufficient, if standing alone, to give an 
estate in fee simple is followed by a clause providing 
that if the devisee shall die without issue, the estate 
shall revert to the heirs of the testator, or go over 
to another as an executory devise, and such limita- 
tion over is construed to be upon an indefinite failure 
of issue, the estate of the first devisee is by implica- 
tion cut down to an estate tail;?®° and conversely, 


Witmer, 2 Yeates 400; 
Hstate, 5 Pa.Co. 305. 


Stocksleger’s 


Ttd., 23 Hawaii 747. 


1. McIntyre v. Ramsey, 23 Pa. 317. 
But see Middleswarth y. Collins, 1 
Phila. (Pa.) 139 (where a contrary 
view was expressed). 


-2. Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431. 


[a] Rule applied. — It has been 
held that where property was devised 
to one for life, with a remainder to 
his issue if he have issue, and if he 
die without issue, then over, the effect 
of which devise was to create an es- 
tate tail in the first devisee, a subse- 
quent provision in the will contain- 
ing a grant of power to trustees to 
make investments and pay over the 
net income from the property to the 
first devisee, was abortive and with- 
out effect. Gardner v. Anderson, 227 
P. 743, 114 Kan. 778, 116 Kan. 431. 


3 Hall v. Thayer, 5 Gray (Mass.) 
523; Wight v. Thayer, 1 Gray (Mass.) 
284; Buxton v. Inhabitants of Ux- 
bridge, 10 Metc. (Mass.) 87; Kings- 
land vy. Rapelye, 3 Edw. (N.Y.) 1; 
Breinig v. Smith, 110 A. 285, 267 Pa. 
207; Williams v. Williams, 51 L.T. 
Rep.N.S. 779. 


[a] Rule applied.—A devise of an 
estate to one and to the heirs of his 
body, “and to their heirs and assigns 
forever,’ creates an estate tail, and 
the addition of words of inheritance 
does not enlarge the estate to a fee 
simple. Hall v. Thayer, 5 Gray 
(Mass.) 523; Wight: v. Thayer, 1 
Gray (Mass.) 284; Buxton v. In- 
habitants of Uxbridge, 10 Mete. 
(Mass.) 87; Kingsland v. Rapelye, 3 
Edw. (NVY.)) i 


4. Pollock v. Brayton, 
608, 28 Ohio App. 172. * 


[a] Tlustration.— Where an estate 
was devised to one and after his death 
to his “bodily heirs in fee simple,” 
it has been held that the words “in 
fee simple’ are inconsistent with the 
limitation to “bodily heirs,” and that 
the phrase has the effect of enlarging 
the devise to one in fee simple in the 
bodily heirs of the first devisee. Pol- 
lock v. Brayton, 162 N.E. 608, 28 Ohio 


App. 172. 


162 N.E. 


(Pa.) 471; King v. Evans, 24 Can.S.C. 
356; Re Addison, 19 Ont.W.N. 142. 


Application of rule in Shelley’s case 
to devise of life estate with remainder 
to issue of life tenant see infra § 1274. 


Devise to A, or to A for life, and on 
his death to his issue construed to 
create life estate and remainder see 
infra § 1623. 


6 Bryant v. Flanner, 162 P. 280, 
99 Kan. 472. 


7. Application of cy pres doctrine 
to create estate tail in first devisee 
under devise to unborn person for life, 
with remainder to his children in tail, 
or to his sons in tail male see Per- 
petuities § 91. 

8 U.S.—Willis v. Bucher, 30 F. 
Cas.No. 17,769, 3 Wash.C.C. 369. 

Conn.—Horton v. Upham, 43 A. 492, 


72 Conn. 29; Chesebro v. Palmer, 36 
A. 42, 68 Conn. 207, 2 Prob.Rep.Ann. 


22.7: St. John -v. Dann, 34™A. 110, 66 
Conn. 401; Hudson v. Wadsworth, 8 
Conn. 348. 


Ga.—Hertz v. Abrahams, 
409, 110 Ga. 707, 50 L.R.A. 36 


Ind.—Huxford vy. Milligan, 50 Ind. 


36 S.E. 
bs 


Mean v. Archer, 3 Gill & J. 


Mass.—Gilkie v. Marsh, 71 N.E. 703, 
186 Mass. 336; Brown v. Addison Gil- 
bert Hospital, 29 N.E. 625, 155 Mass. 
323; Albee v. Carpenter, 12 Cush. 382; 
Terry v. Briggs, 12 Metce. 17. 


Mo.—Gannon v. Pauk, 83 S.W. 453, 
183 Mo. 265. See Gannon y. Albright, 
81 S.W. 1162, 183 Mo. 238,67 L.R.A. 
97, 105 Am.S.R. 471, 9 Prob.Rep.Ann. 
261 (recognizing rule). 


N.J.—Morehouse v. Cotheal, 21 N.J. 
Law 480; Den ex dem. Wilson v. 
Small, 20 N.J.Law 151. 


N.Y.—Lion ex dem. v. Burtiss, 20 
Johns. 483. 


Pa.—Beilstein v. Beilstein, 45 <A. 
W232) 194° Pa. 162, 5 Am SiR 602: 
Greenawalt v. Greenawalt, 71 Pa. 483; 
Burkart’s Lessee vy. Bucher, 2 Binn, 
455, 4 Am.D. 457; Haines’ Lessee v. 


R.I.—Arnold v. Brown, 7 R.I. 188. 


Va.—Tinsley v. Jones, 13 Gratt. (54 
Va.) 289; Callis v. Kemp, 11 Gratt. 
(52 Va.) 78; Bells v. Gillespie, 5 
Rand. (26 Va.) 273; Tidball v. Lup- 
ton, 1 Rand. (22 Va.) 194. 


Ont.—Little v. Billings, 27 Grant 
Ch. 353. 


[a] Reason for rule.—A devise of 
an estate to one, with a provision 
which is construed to provide for a 
limitation over on an indefinite fail- 
ure of issue, creates an estate tail by 
implication, since it means that if 
the first devisee have issue, they shall 
take, and take in succession, as long 
as there shall be issue in the descend- 
ing line. Albee v. Carpenter, 12 Cush. 
(Mass.) 382. 


Cross references: 


Construction of limitation over on 
death without issue to provide for 
definite or indefinite failure of issue 
see supra § 1331. 

Creation of estate tail by limitation 
over on death without issue in gen- 
eral see infra § 1574. 

Language which may create estate 
tail by implication where limitation 
over on death without issue see in- 
fra § 1574. 


9. Arnold v. Brown, 7 R.I. 188. 
Necessity for words of procreation 


.to create estate tail in general see 


supra § 1571. 


10. Conn.—Chesebro v. Palmer, 36 
FS ite 68 Conn. 207, 2 Prob.Rep.Ann. 


See Srnge ere v. Milligan, 50 Ind. 


a ane v. Archer, 3 Gill & J. 


Mass.—Gilkie v. Marsh, 71 N.E. 
703, 186 Mass. 336; Brown v. Addison 
Gilbert Hospital, 29 N.E. 625, 155 
Mass. 323; Hall v. Priest, 6 Gray 18; 
Albee v. Carpenter, 12 Cush. 382; Ter- 
ry v. Briggs, 12 Metce. 17. 


Mo.—Gannon vy. Pauk, 83 S.W. 453, 
183 Mo. 265. 


N.J.—Morehouse v. Cotheal, 21 N. 


496 [69 C.J.] “ 
what is in terms an estate for life to the first 
devisee may be enlarged into an estate tail by impli- 
cation, by added words expressly, or by clear implica- 
tion, showing an intention that after the termination 
of the life estate the property is to pass by descent 
to the heirs of the body of the previous tenant’? or by 
a limitation over after the life estate upon an indefi- 
nite failure of issue.t2 <A life estate expressly de- 
vised will not be so enlarged into an estate tail, how- 
ever, where it is clear that no more than a life estate 
was intended to be created in the first devisee.1* 
Where the limitation over on the failure of issue of 
the devisee of a feet or of a life estatet® is con- 
strued to be upon a definite, and not an indefinite, 
failure of issue, no estate tail may be created by 1m- 
plication, and whenever the limitation over is on a 
failure of issue at the death of the first taker no es- 
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tail cannot exist,17 or where, at the time of the execu- 
tion of the will, they have been abolished or convert- 
ed into some other type of estate,!® it has been held 
that the courts will not readily adopt a construction 
of a will creating an estate tail by implication, since 
such a construction would tend to defeat, rather than 
to effectuate, the real intention of the testator.*” 
It has been held that if the testator dies before the 
enactment of a statute prohibiting the creation of 
estates tail by implication, the will should be con- 
strued according to the law in force at the time of 
his death in determining whether an estate tail is 
created by implication under the language of the 
will.?° 


[§ 1574] d. Limitation Over on Death without 
Issue.24 An estate tail is created where a devise As 
followed by a limitation over upon an indefinite fail- 


tate tail is implied.?® 


J.Law 480; Den ex dem. Wilson v. 
Small, 20 N.J.Law 151. 


Pa.—Greenawalt v. Greenawalt, 71 


Pa. 483. See Palethorp v. Palethorp, 
45 A. 322, 194 Pa. 408 (recognizing 
rule). 

R.I.—Arnold v. Brown, 7 R.J. 188. 


See Rhode Island Hospital Trust Co. 
v. Bridgham, 106 A. 149, 42 R.I. 161, 
5 A.L.R. 185 (recognizing rule). 


Va.—Tinsley v. Jones, 13 Gratt. (54 
Va.) 289; Bells vy. Gillespie, 5 Rand. 
(PAG NEE 


Ont.—Little v. Billings, 27 Grant 
@hy#353. 


11. Den ex dem. Hugg v. Hugg, 5 
N.J.Law 427; Kay v. Seates, 37 Pa. 
31, 78 Am.D. 399; Elliott v. Pearsoll, 
8 Watts & S. (Pa.) 38. 


12. Md.—Ridgely v. Bond, 18 Md. 
433. 


Mass.—Maleolm  yv. 
Cush. 472. 


N.J.—Den ex dem. Hugg v. Hugg, 
5 N.J.Law 427. 


Pa.—Kay v. Scates,.37 Pa. 31, 78 
Am.D. 399; Potts’ Appeal, 30 Pa. 168; 
Shoofstall v. Powell, 1 Grant 19; 
Brechemin v. Brechemin, 20 Pa.Dist. 
647; Lehman’s Estate, 3 Phila. 104, 
15 Leg.Int. 94. 


Tenn.—Johnson vy. Johnson, 4 Tenn. 
CivsAy 118: 


Va.—Callis v.. Kemp, 11 Gratt. (52 
Va.) 78. 


Ont.—Stobbart v. Guardhouse, 7 
Ont. 239; Sisson v. Ellis, 19 U.C.Q.B. 
559. 


Eng.—Bowen v. Lewis, 9 App.Cas. 
890; Robinson v. Robinson, 1 Burr. 
38, 97 Reprint 177. 


fa] Rule applied.—Where an es- 
tate was devised to A, “for and during 
the term of his natural life, and no 
longer,’ with the added provisions 
that the devisee must alter his name 
and live at a certain house, ‘“‘and after 
his decease, to such son as he shall 
have, lawfully to be begotten, . . . 
and for default of such issue,” then 
over, it was held that A took an es- 
tate in tail male by necessary impli- 
cation, notwithstanding the express 
estate devised to him for his life, and 
no longer. Robinson v. Robinson, 1 
Burr. 38, 97 Reprint 177. 


Limitation over on an indefinite 
failure of issue as creating estate tail 
see infra § 1574. 


13. Haddock v. Perham, 70 Ga. 572; 


Malcolm, 3 


In jurisdictions where estates 


Sanford v. Sanford, 58 Ga. 259; 
Clements yv. Glass, 23 Ga. 395; Mc- 
Donald v. Dunbar, (Pa.) 12 A. 553, 
2 Mon. 483. 


14. Mahoney vy. 
342, 98 Conn. 525. 


[a] Rule applied. — It has been 
held that the doctrine of an implied 
fee tail resulting from a devise to one 
with a limitation over in the event of 
his death without issue does not apply 
where the contingency on which the 
limitation over is to take effect is the 
death of the first devisee without is- 
sue living at the time of the death of 
some other person. Mahoney vy. Ma- 
honey, 120 A. 342, 98 Conn. 525. 


15. Helm v. Frisbie, 59 Ind. 526; 
Lytle v. Baveridge, 58 N.Y. 592 [aff 
% Lans. 225]; Woodlief v. Duckwall, 
19 Ohio Cir.Ct. 564, 10 Ohio Cir.Dec. 
pee Forsyth v. Smith, 25 Pa.Dist. 


Limitation over on definite failure 
of ete of life tenant see infra § 
1574. 


16. Burnworth vy. Fellerman, 289 
P. 433, 181 Kan. 186 [quot Cyc]. 


17. Kinney v. Oahu Sugar Co., 
Ltd., 23 Hawaii 747. 


18. Chelton v. Henderson, 9 Gill 
(Md.) 432; Dennett v. Dennett, 43 N. 
H. 499; Smith v. Chapman, 1 Hen.& 
M. (11 Va.) 240. 


Language of will creating estate 
tail as affected by statutory abolition 
or modification of estates tail see in- 
fra § 1579. 


Statutory abolition or modification 
aad ite tail in general see Estates 


Mahoney, 120 A. 


19. Chelton v. Henderson, 9 Gill 
(Md.) 432; Smith v. Chapman, 1 Hen. 
&M. (11 Va.) 2490. 


20. Hertz v. Abrahams, 36 S.E. 409, 
110 Ga. 707, 50 L.R.A. 361. 

21. Limitation over on death with- 
out issue construed: 
AS: 

Creating: 


Fee simple conditional in first 
devisee see supra § 1568. 
Life estate and remainder see in- 
fra § 1622. 
Providing for definite or indefinite 
failure of issue see supra § 1331. 
To create defeasible fee in first dev- 
isee with executory devise over see 
supra § 1553. 


22. U.S.—Barber vy. Pittsburgh, 


ure of issue of the first devisee.?? 


This rule applies 


etc., R. Co., 17 S.Ct. 488, 166 U.S. 88, 
41 L.Ed. 925 [aff 69 F. 501]; William- 
son v. Daniel, 12 Wheat. 568, 6 L.Ed. 
731; Lillibridge v. Adie, 15 F.Cas.No. 
8,350, 1 Mason 224: Willis v. Bucher, 
30 F.Cas.No. 17,769, 3 Wash.C.C. 369; 
W-right v. Scott, 30 F.Cas.No. 18,092, 
4 Wash.C.G. 16. 


Ala.—Suttle & Weaver Land & Im- 
provement Co. y. Barker, 60 So. 157, 
178 Ala. 366. 


Ark.—Gist v. Pettus, 171 S.W. 480, 
115 Ark. 400; Mercantile Trust Co. v. 
Adams, 129 S.W. 1101, 95 Ark. 333. 


Conn.—Horton v. Upham, 43 A. 492, 
72 Conn. 29; Chesebro v. Palmer, 36 
A. 42, 68 Conn. 207, 2 Prob.Rep.Ann. 


227; St. John v. Dann, 34 A. 110, 66 
Conn. 401; Williams v. McCall, 12 
Conn. 328; Hudson v. Wadsworth, 8 


Conn. 348; Dart v. Dart, 7 Conn. 250; 
Hamilton vy. Hempsted, 3 Day 332. 


Del.—Caulk’s Lessee v. Caulk, 52 
A. 340, 19 Del. 528; Roach v. Martin’s 
Lessee, 1 Del. 548, 28 Am.D. 1746; 
Waples’ Lessee v. Harman, 1 Del. 223; 
In re Reeves, 92 A. 246, 10 Del.Ch. 324 
[aff 94 A. 511, 10 Del.Ch. 483]. 


Ga.—Hertz v. Abrahams, 36 S.E. 
409, 110 Ga. 707, 50 L.R.A. 361; Walls 
v. Garrison, 33 Ga. 341. 


Ill.—Danberg v. Langman, 149 N.E. 
245, 318 Ill. 266; Hickox v. Klaholt, 
126 N.E. 166, 291 Tll. 544; Kolmer v. 
Miles, 110 N.E. 407, 270 Ill. 20. 


Ind.—Quilliam v. Union Trust Co. 
of Indianapolis, 142 N.E. 214, 194 
ee 521; Huxford v. Milligan, 50 Ind. 


Kan.—Woodley v. Howse, 3 P.(2d) 
475, 133 Kan. 639; Allen v. Peddler, 
241 P. 696, 119 Kan. 778. 


Ky.—Scearce v. King, 217 S.W. 366, 
186 Ky. 507; Kirby v. Hulette, 192 S. 
W. 68, 174 Ky. 257; Miller v. Miller, 
152 S.W. 542, 151 Ky. 5638; Taggart’s 
Hx’r v. Taggart, 121 S.W. 693; Wat- 
ane Vv. Pfeiffer, 92:S5wW. 562, 29 Kycl. 


Me.—Gould v. Leadbetter, 150 A. 
375, 129 Me. 101; McCarthy v. Walsh, 
122 A. 406, 123 Me. 157; Appeal of 
Simmons, 115 A. 765, 121 Me. 97; Skol- 
field v. Litchfield, 102 A. 240, 116 Me. 
440; Fisk v. Keene, 35 Me. 349; Riggs 
v. Sally, 15 Me. 408. 


Md.—Dickson y. Satterfield, 53 Md. 
317; Ridgely v. Bond, 18 Md. 433; 
Chew v. Chew, 1 Md. 163; Hoxton v. 
Archer, 3 Gill & J. 199; Pottenger’s 
Ex’x vy. Steuart, 3 Harr.&J. 347; 
Shanks’ Lessee v. Blackiston, 4 Harr. 
&M. 481; Browne’s Lessee v. Ander- 
son, 2 Harr.&M. 100; Mockbee’s Les- 


For latex cases, developments and changes in the law see Annotations, same title and section number. 
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not only where the devise preceding such limitation 
is in form to one and the heirs of his body, or in 
words of equivalent import,?* or to one and his lineal 
heirs,?4 or to one and his male heirs,?° or to one and 
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his issue,?® or to one and his issue male,?7 or to one 


see v. Clagett, 2 Harr.&M. 1; Chew’s 
Lessee v. Weems, 1 Harr.&M. 463. 


Mass.—Gilkie v. Marsh, 71 N.E. 703, 
186 Mass. 336; Brown v. Addison Gil- 
bert Hospital, 29 N.E. 625, 155 Mass. 
323; Allen v. Trustees of Ashley 
School Fund, 102 Mass. 262; Hall v. 
Priest, 6 Gray 18; Albee v. Carpenter, 
12 Cush. 382; Perry v. Kline, 12 Cush. 
118; Malcolm v. Malcolm, 3 Cush. 472; 


Terry v. Briggs, 12 Mete. 17; Parker 
v. Parker, 5 Metc. 134; Hulburt v. 
Emerson, 16 Mass. 241; Hawley v. 
Northampton, 8 Mass. 3, 5 Am.D. 66; 


Williams v. Hichborn, 4 Mass. 189. 


Miss.—Nicholson y. Fields, 71 So. 
900, 111 Miss. 638. 


Mo.—Cox v. Jones, 129 S.W. 495, 229 
Mo. 53; Gannon v. Pauk, 83 S.W. 453, 
183 Mo. 265. 


N.J.—Chetwood v. Winston, 40 N.J. 
Law 337; Holcomb v. Lake, 24 N.J. 
Law 686 [aff 25 N.J.Law 605]; More- 
house v. Cotheal, 21 N.J.Law 480; Den 
ex dem. Wilson v. Small, 20 N.J.Law 
151; Den ex dem. Mason v. Smith, 10 
N.J.Law 39; Den ex dem. Ewan v. 
Cox, 9 N.J.Law 10; Den ex dem. Popi- 
no v. Cook, 7 N.J.Law 41; Den 6x 
dem. Hugg v. Hugg, 5 N.J.Law 427; 
Den ex dem. Secquil v. Moore, 1 N.J. 
Law 386; Den ex dem. Hinchman vy. 
Ciark, 1 N.J.Law 340; Gunn vy. Gunn, 
141 A. 449, 102 N.J.Eq. 489. 


N.Y.—Lion ex dem. Eden v. Burtiss, 
20 Johns. 483. 


Ohio.—King v. Beck, 12 Ohio 390. 


Pa.—Jones v. Gulf Refining Co., 144 
A. 895, 295 Pa. 92; Cross v. Dye, 102 
A. 816, 259 Pa. 207; Horton v. McCall, 
82 A. 472; 233 Pa. 405; Arnold v. 
Muhlenberg College, 76 A. 30, 227 Pa. 
321; Graham v. Abbott, 57 A. 178, 208 
Pa. 68; McCafferty v. Duerr, 56 A. 430, 
207 Pa. 261; Stouch v. Zeigler, 46 A. 
486, 196 Pa. 489; Beilstein v. Beilstein, 
45 A..%73, 194 Pa. 152, 75 Am.S.R. 692; 
Ralston v. Truesdell, 35 A. 813,178 Pa. 
429, 1 Prob.Rep.Ann. 1; Lawrence v. 
Lawrence, 105 Pa. 3385; Hope v. 
Rusha, 88 Pa. 127; Moody v. Snell, 81 
Pa. 359; Greenawalt v. Greenawalt, 71 
Pa. 483; Linn v. Alexander, 59 Pa. 
43; Allen v. Henderson, 49 Pa. 333; 
Covert v. Robinson, 46 Pa. 274; Walk- 
er v. Dunshee, 38 Pa. 430; Doyle v. 
Mullady, 33 Pa. 264; Potts’ Appeal, 30 
Pa. 168; Hansell v. Hubbell, 24 Pa. 
244; Pierce v. Hakes, 23 Pa. 231; 
Smith’s Appeal, 23 Pa. 9; Vaughan v. 
Dickes, 20 Pa. 509; Maurer v. Mar- 
shall, 16 Pa. 377; Lapsley v. Lapsley, 
9 Pa. 130; Braden v. Cannon, 1 Grant 
60; Shoofstall v. Powell, 1 Grant 19; 
Shoemaker v. Huffnagle, 4 Watts & S. 
437; Sharp v. Thompson, 1 Whart. 
139; Eichelberger v. Barnitz, 9 Watts 
447; Heffner v. Knepper, 6 Watts 18; 
Caskey v. Brewer, 17 Serg.&R. 441; 
Amelong v. Dorneyer, 16 Serg.&R. 323; 
Gause v. Wiley, 4 Serg.&R. 509; Clark 
Veebaker, i. Sene.6o) 47052 Duer wiv. 
Boyd, 1 Serg.&R. 203; Burkart’s Les- 
see v. Bucher, 2 Binn. 455, 4 Am.D. 
457; Haines’ Lessee v. Witmer, 2 
Yeates 400; Titzell v. Cochran, 10 A. 
9, 7 Pa.Cas. 15; Corrin v. Elliott, 23 
Pa.Super. 449; Jones v. Gulf Refining 
Co., 10 Pa.Dist.&Co. 353; Brechemin 
v. Brechemin, 20 Pa.Dist. 647; Pale- 
thorp v. Palethorp, 8 Pa.Dist. 135, 22 
Pa.Co. 622; Conaway’s Estate, 40 Pa. 
Co. 389; Mason v. Slocum, 25 Pa.Co. 
620; Stocksleger’s Estate, 5 Pa.Co. 
305; Lehman’s Estate, 3 Phila. 104; 
Miidleswarth v. Collins, 1 Phila. 139. 
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R.I.—Holden v. Wells, 31 A. 265, 18 
R.I. 802; Bailey v. Hawkins, 27 A. 512, 
29 A. 65; 2S Role bio. poatton vy. Miles, 
10 RI. 348; Arnold v. Brown, 7 R.I. 
188; Burrough v. Foster, 6 R.I. 534. 


Tenn.—Harwell v. Harwell, 271 S. 
W. 3853, 171 Tenn. 587; Anderson v. 
Lucas, 204 S.W. 989, 140 Tenn. 336; 
Scruggs v. Mayberry, 188 S.W. 207, 
135 Tenn. 586; Johnson v. Johnson, 4 
Tenn.Civ.A. 118. 


Va.—Tinsley v. Jones, 13 Gratt. (54 
Va.) 289; Callis v. Kemp, 11 Gratt. 
(52 Va.) 78; Wright v. Cohoon, 12 
Leigh (39 Va.) 370; Doe ex dem. See 
v. Craigen, 8 Leigh (35 Va.) 449; Cal- 
lava ex dem. Bryant v. Pope, 3 Leigh 
(380 Va.) 103; Bells v. Gillespie, 5 
Rand. (26 Va.) 273; Goodrich v. Hard- 
ing, 3 Rand. (24 Va.) 280; Tidball v. 
Lupton, 1 Rand. (22 Va.) 194; Tate v. 
Tally, 3 Call (7 Va.) 354; Selden v. 
King, 2 Call (6 Va.) 72. 


Eng.—Crumpe v. Crumpe, [1900] A. 
C. 127; Bowen v. Lewis, 9 App.Cas. 
890; In re Finlay’s Estate, [19131 1 
Ir. 148; Simpson v. Ashworth, 6 Beav. 
412, 49 Reprint 885; Robinson v. Rob- 
inson, 1 Burr. 38, 97 Reprint 177; 
O’Hanlon v. Unthank, Ir.R. 7 Eq. 68; 
Pelham-Clinton v. Newcastle, 69 L.J. 
Ch. 875; Hancock v. Clavey, 25 L.T. 
Rep.N.S. 323. 


Ont.—Re Brown, 29 Ont. 402; Re 
McLellan, 12 Ont.W.N. 233; Tyrwhitt 
v. Dewson, 28 Grant Ch. 112; Little v. 


Billings, 27 Grant Ch. 353; Dale v. 
McGuinn, 15 Grant Ch. 101; Jardine 
v. Wilson, 32 U.C.Q.B. 498; Sisson v. 


Ellis, 19 U.C.Q.B. 559; Doe ex dem. 
Anderson y. Fairfield, 3 U.C.Q.B. 140; 
Doe ex dem. Butler v. Stevens, 6 U.C. 
@BO:S7.68. 


See Brown v. Roberts, 5 Newfoundl. 
83 (recognizing rule, in a jurisdiction 
where lands are treated as chattels 
real, so that an absolute interest was 
created by language which would oth- 
erwise create estate tail). 


23. U.S.—Wright v. Scott, 30 F. 
Cas.No. 18,092, 4 Wash.C.C. 16. 


Ala.—Suttle & Weaver Land & Im- 
provement Co. v. Barker, 60 So. 157, 
178 Ala. 366. 


Ark.—Gist v. Pettus, 171 S.W. 480, 
115 Ark. 400. 3 


Del.—In re Reeves, 92 A. 246, 10 
ea 324 [aff $4 A. 511, 10 Del.Ch. 
4 5 


Ill.— Danberg v. Langman, 149 N.E. 
245, 318 Ill. 266; Hickox v. Klaholt, 
126 N.E. 166, 291 Ill. 544. 


Ky.—Scearce v. King, 217 S.W. 366, 
186 Ky. 507; Kirby v. Hulette, 192 S. 
W. 63, 174 Ky. 257; Taggart’s Ex’r v. 
Tageart, 121 S.W. 693: Watkins v. 
Pfeiffer, 92 S.W. 562, 29 Ky.L. 97. 


Me.—Rigegs v. Sally, 15 Me. 408. 


Md.—Pottenger’s Ex’x v. Steuart, 
3 Harr.&J. 347; Browne’s Lessee v. 
Anderson, 2 Harr.&M. 100. 


Mass.—Perry v. Kline, 12 Cush. 118; 
Williams v. Hichborn, 4 Mass. 189. 


Mo.—Cox vy. Jones, 129 S.W. 495, 229 
Mo. 53. 


N.J.—Holcomb v. Lake, 24 N.J.Law 
686 [aff 25 N.J.Law 605]; Den ex dem. 
Popino v. Cook, 7 N.J.Law 41. 


Pa.—Linn v. Alexander, 59 Pa. 43; 
Walker v. Dunshee, 38 Pa. 430; Shoof- 
stall v. Powell, 1 Grant 19; Duer v. 
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and his eldest male issue,?® which language will ex- 
pressly ereate an estate tail regardless of the limita- 
tion over,?® but also where the first devise is to one 
and his heirs,*° or other words appropriate to create 


Boyd, 1 Serg.&R. 203. 
R.I.—Holden v. Wells, 31 A. 265, 18 
R.I. 802; Sutton v. Miles, 10 R.I. 348. 
Tenn.—Harwell v. Harwell, 271 S. 
Wet 353, LbL Penn. (>8ver Scrucesiivs 
Ay RerLy, 188 S.W. 207, 135 Tenn. 


Va.—Tidball v. Lupton, 1 Rand. (22 


Va.) 194; Selden v. King, 2 Call (6 
BViais ince 
[a] Rule applied.—(1) An estate 


tail has been held to be created by 
a devise to A ‘‘and to his heirs and 
assigns forever, providing that he 
dies leaving lineal heirs of his body,” 
with a limitation over on the death 
of the first devisee leaving no child or 
children or descendants (Holden v. 
Wells, 31 A. 265, 18 R.I. 802), (2) and 
by a devise to A, “provided he shall 
leave children, the issue of his body,” 
with a limitation over if he have no 
“heirs” (Sutton v. Miles, 10 R.I. 348). 
(3) Where an estate was devised to A 
and the heirs of his body, with a limi- 
tation over if the devisee should die, 
it was held that the limitation over 
should be construed to take effect up- 
on death without heirs of the body, 
and that the first devisee took an es- 
tate tail. Selden v. King, 2 Call (6 
Va.) 72. 


24 Gunn v. Gunn, 141 A. 449, 102 
N.J.Eq. 489. 


25. Hamilton v. Hempsted, 3 Day 
(Conn.) 3832; Den ex dem. Mason v. 
Smith, 10 N.J.Law 39. 


26. Holcomb v. Lake, 
686 [aff 25 N.J.Law 605]; Clark v. 
Baker, 3 Serg.&R. (Pa.) 470; Leh- 
man’s Estate, 15 Leg.Int. (Pa.) 94, 3 
Phila. 104; Wood v. Baron, 1 East 
259, 102 Reprint 101. But see Wise v. 
Hinegardner, 125 S.E. 579, 97 W.Va. 
587 (where a devise to one, and if he 
should die with issue, to the issue, 
and if he should die without issue, 
then over, was held to create a life 
estate and remainder and not an es- 
tate tail). 


27. Pelham-Clinton v. Newcastle, 
69 -Chia Siva. 


28. In re Finlay’s Estate, [1913] 1 
In, £43: 


29. See supra § 1571. 


30. U.S.—Williamson v. Daniel, 12 
Wheat. 568, 6 L.Ed. 731; Lillibridge v. 
Adie, 15 F.Cas.No. 8,350, 1 Mason 224. 


Conn.—Chesebro v. Palmer, 36 A. 42, 
68 Conn: 207, 2 Prob.Rep.Ann. 227; 
Turrill v. Northrop, 51 Conn. 33; Dart 
v. Dart, 7 Conn. 250. 


Del.Caulk’s Lessee v. Caulk, 52 
A. 340, 19 Del. 528; Doe ex dem. Mc- 
Colley v. Lamkleugh, 8 Del. 461; 
Roach v. Martin’s Lessee, 1 Del. 548, 
28-Am.D. 746; Waples v. Harman, 1 
Dely 223, 


Ky.—Deboe v. Lowen, 8 B.Mon. 616. 


Me.—McCarthy v. Walsh, 122 A. 
406, 123 Me. 157; Fisk v. Keene, 35 
Me. 349. 


Md.—Hoxton v. Archer, 3 Gill & J. 
199; Shanks’ Lessee v. Blackiston, 4 
Harr.&M. 481; Mockbee’s Lessee vy. 
Clagett, 2 Harr.&M. 1. 


Mass.—Hall v. Priest, 6 Gray 18; 
Albee v. Carpenter, 12 Cush. 382; Ter- 
ry v. Briggs, 12 Mete. 17; Hulburt vy. 
Emerson, 16 Mass. 241; Hawley v. 
Northampton, 8 Mass. 3, 5 Am.D. 66. 


24 N.J.Law 
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a fee,*! or where it is merely to A,*? or to A for life, 
no remainder being devised to the heirs of A’s body, 
or to his issue,®* which devises have been held to ere- 


ate an estate tail by implication.** 
ate an estate tail, the contingency 


Mo.—Gannon v. Pauk, 83 S.W. 453, 
183 Mo. 265. 


N.J.—Chetwood v. Winston, 40 N.J. 
Law 337; Morehouse v. Cotheal, 21 N. 
J.Law 480; Den ex dem. Wilson v. 
Small, 20 N.J.Law 151; Den ex dem. 
Ewan v. Cox, 9 N.J.Law 10; Den ex 
dem. Hinchman v. Clark, 1 N.J.Law 
340; Den ex dem. Secquil v. Moore; 
1 N.J.Law 386. 


N.Y.—Lion v. 
483. 


Pa.—Cross v. Dye, 102 A. 816, 259 
Pa. 207; Horton v. McCall, 82 A. 472, 
233 Pa. 405; Stouch v. Zeigler, 46 A. 
486, 196 Pa. 489; Moody v. Snell, 81 
Pa. 359; Greenawalt y. Greenawalt, 
71 Pa. 483; Vaughan v. Dickes, 20 Pa. 
509; Sharp v. Thompson, 1 Whart. 
139; Jones. v. Gulf Refining Co., 10 Pa. 
Dist.&Co. 353; Conaway’s Estate, 40 
Pa.Co. 389. 


R.I.—Arnold v. Brown, 7 R.I. 188; 
Burrough y. Foster, 6 R.I. 534. 


Va.—Wright v. Cohoon, 12 Leigh 
(39 Va.) 370; Goodrich v. Harding, 3 
Rand. (24 Va.) 280. 


Eng.—Simpson v. Ashworth, 6 
Beayv. 412, 49 Reprint 885. 


Ont.—Re Brown, 29 Ont. 402; Re 
McLellan, 12 Ont.W.N. 233; Dale v. 
McGuinn, 15 Grant Ch. 101; Ray v. 
Gould, 15° U.C.Q.B. 131; JO* Reilly. 
Corrie, 11 U.C.Q.B. 557; Doe ex dem. 
Butler v. Stevens, 6 U.C.Q.B.0.S, 63. 


Si. See cases infra this note. 


[a] Tllustrations.—(1) An estate 
tail has been held to be created by a 
limitation over on an indefinite fail- 
ure of issue, where the first devise 
was to A “absolutely” (Hope v. Ru- 
sha, 88 Pa. 127) (2) or to A “to have 
and to hold forever” (Stouch v. Zeig- 
ler, 46 A. 486, 196 Pa. 489; Lawrence 
xv. Lawrence, 105 Pa. 335; Doyle v. 
Mullady, 33 Pa. 264; Hichelberger v. 
Barnitz, 9 Watts (Pa.) 447; Caskey 
v. Brewer, 17 Serg.&R. (Pa.) 441; 
Amelong v. Dorneyer, 16 Serg.&R. 
(Pa.) 323; Haines’ Lessee v. Witmer, 
2 Yeates (Pa.) 400). 


32. U.S.—Barber v. Pittsburgh, 
CkG, a OOn, Lh S-Ct.. 488, “166° UES, 83; 
41 L.Ed. 925 [aff 69 F. 501]; Willis v. 
ees 30 F.Cas.No. 17,769, 3 Wash. 
COXO F 


Conn.—-Horton vy. Upham, 43 A. 492, 
izgeCconn. 293)" St. John v; Dann, 34 A. 
110, 66 Conn. 401; Williams v. McCall, 
12 Conn. 328; Hudson vy. Wadsworth, 
8 Conn. 348. 


Ga.—Hertz v. 
409, 110 Ga. 707, 50 L.R.A. 361; 
v. Garrison, 33 Ga. 341. 


Ill.—Kolmer v. Miles, 110 N.E. 407, 
270 Ill. 20. 


Ind.—Quilliam vy. Union Trust Co’ of 
Indianapolis, 142 N.E. 214, 194 Ind. 
521; Huxford v. Milligan, 50 Ind. 542. 


Me.—Gould v. Leadbetter, 150 A. 
375, 129 Me. 101; Appeal of Simmons, 
115 A. 765, 121 Me. 97; Skolfield v. 
Litchfield, 102 A. 240, 116 Me. 440. 


Md.—Ridgely v. Bond, 18 Md. 433; 
Chew v. Chew, 1 Md. 163; Chew’s 
Lessee v. Weems, 1 Harr.&M. 463. 


Mass.—Gilkie v. Marsh, 71 N.E. 7038, 
186 Mass. 336; Brown v. Addison Gil- 
bert Hospital, 29 N.E. 625, 155 Mass. 
323; Allen v. Trustees of Ashley 


Burtiss, 20 Johns. 


Abrahams, 36 S.E. 
Wallis 


For later cases, developments and changes in the law see Annotations, 


WILLS 


In order to ere- 
upon which the 


School Fund, 102 Mass. 262; Parker 


v. Parker, 5 Metc. 134. 


Miss.—Nicholson y. Fields, 
900, 111 Miss. 638. 


Pa.—Graham yv. Abbott, 57 A. 178, 
208 Pa. 68; McCafferty v. Duerr, 56 A. 
430, 207 Pa. 261; Beilstein v. Beil- 
stein, 45 A. 78, 194 Pa. 152, 75 Am.S.R. 
692; Ralston v. Truesdell, 35 A. 813, 
178 Pa. 429, 1 Prob.Rep.Ann. 1; Cov- 
ert v. Robinson, 46 Pa. 274; Hansell 
v. Hubbell, 24 Pa. 244; Pierce v. 
Hakes, 23 Pa. 231; Smith’s Appeal, 23 
2a. 9; Maurer vy. Marshall, 16 Pa. 
377; Lapsley v. Lapsley, 9 Pa. 130; 
Braden v. Cannon, 1 Grant 60; Shoe- 
maker v. Huffnagle, 4 Watts & S. 4387; 
Heffner v. Knepper, 6 Watts 18; Gause 
v. Wiley, 4 Serg.&R. 509; Burkart’s 
Lessee v. Bucher, 2 Binn. 455, 4 Am. 
D. 457; Titzell v. Cochran, 10 A. 9, 7 
Pa.Cas: 15%" ‘Corrin, v. Elliott, 23° Pa. 
Super. 449; Palethorp v. Palethorp, 
8 Pa.Dist. 135, 22 Pa.Co. 622; Mason 
v. Slocum, 25 Pa.Co. 620; Stocksleg- 
er’s Estate, 5 Pa.Co. 305; Middles- 
warth v. Collins, 1 Phila. 139, 8 Leg. 
Int. 11. See also Wall v. Maguire, 24 
Pa. 248 (where it was held that either 
a fee simple or a fee tail was cre- 
ated). 


R.I.—Bailey v. Hawkins, 27 A. 512, 
29 A. 65, 18 R.I.- 578. 


Va.—tTinsley v. Jones, 13 Gratt. (54 
Va.) 289; Bells v. Gillespie, 5 Rand. 
(26 Va.) 273; Callava ex dem. Bryant 


71 So. 


v. Pope, 3 Leigh (30 Va.) 103; Tate 
Vor Dally, 3" Call. (Tavis) (354: 
Eng.—Crumpe v. Crumpe, [1900] 


A.C. 127; O’Hanlon y. Unthank, Ir.R. 
7 Eq. 68; Hancock yv. Clavey, 25 L.T. 
Rep.N.S. 323. 


Ont.—Tyrwhitt v. Dewson, 28 Grant 
Ch. 112; Little v. Billings, 27 Grant 
Ch. 353; Jardine v. Wilson, 32 U.C. 
Q.B. 498. 


[a] Rule applied.—Where an es- 
tate was devised to A “in trust for his 
heirs,” with a limitation over on his 
death without heirs of the body, it 
was held that no trust was created, 
but that A took an estate in fee tail. 
Allen v. Henderson, 49 Pa. 333. 


33. Ark.—Mercantile Trust Co. vy. 
Adams, 129 S.W. 1101, 95 Ark. 333. 


gy etre AC ESon v. Satterfield, 53 Md. 


Pa.—Potts’ Appeal, 30 Pa. 168. 


Tenn.—Johnson y. Johnson, 4 Tenn. 
Civ.A. 118. 


Va.—Callis v. Kemp, 11 Gratt. (52 
Va.) 78; Doe ex dem. See vy. Craigen, 
8 Leigh. (35 Va.) 449. 


Ont.—Stobbart v. Guardhouse, 7 
Ont. 239. 


34 See supra § 1573. 
35. See cases infra notes 36, 87. 


36. U.S.—Lillibridge v. Adie, 15 
i.Cas.No. 8,350, 1 Mason 224; Willis 
v. Bucher, 30 F.Cas.No. One KS 
Wash.C.C. 369. 


Ala.—Suttle & Weaver Land & Im- 
provement Co. v. Barker, 60 So. 157, 
178 Ala. 366. 


Ark.—Gist v. Pettus, 171 S.W. 480, 
115 Ark. 400. 


Conn.—Horton y. Upham, 43 A. 492, 
72 Conn. 29; St. John v. Dann, 34 A. 
110, 66 Conn. 401; Turrill y. Northrop, 
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4 
limitation over depends must be the indefinite failure 
of issue of the first devisee,?® which may be indicat- 
ed by a provision for a gift over on the death of the 
first devisee without issue,*® or a provision which is 
construed to be the equivalent of a gift over on such 


51 Conn. 33; Dart y. Dart, 7 Conn. 
250. 


Del.—Waples’ Lessee vy. Harman, 1 
Del. 223; In re Reeves, 92 A. 246, 10 
Del.Ch. 324 [aff 94 A. 511, 10 Del.Ch. 
483]. 


Ga.—Hertz v. Abrahams, 36 S.E. 
409, 110 Ga. 707, 50 L.R.A. 361. 


Ill.—Danberg v. Langman, 149 N.H. 
245, 318 Ill. 266. See Kolmer ‘vy. 
Miles, 110 N.E. 407, 270 Ill. 20 (rec- 
ognizing rule). 


Ind.—Quilliam v. Union Trust Co. 
of Indianapolis, 142 N.H. 214, 194 Ind. 
521; Huxford v. Milligan, 50 Ind. 542. 


Ky.—Scearce vy. King, 217 S.W. 366, 
186 Ky. 507; Kirby v. Hulette, 192 S. 
W. 63, 174 Ky. 257, 


Me.—MecCarthy v. Walsh, 122 A. 
406, 123 Me. 157; Appeal of Simmons, 
115 A. 765, 121 Me. 97; Skolfield v. 
Litchfield, 102 A. 240, 116 Me. 440; 
Fisk v. Keene, 35 Me. 349; Riggs v. 
Sally, 15 Me. 408. 


Md.—-Dickson v. Satterfield, 53 Md. 


317; Ridgely v. Bond, 18 Md. 433; 
Chew v. Chew, 1 Md. 163; Hoxton v. 
Archer, 3 Gill & J. 199; Pottenger’s 
HRS Verge teuart, 3) Jilarr. &J.8 So 4s 
Mockbee’s Lessee y. Clagett, 2 Harr. 
&M. 1; Chew’s Lessee vy. Weems, 1 
Harr.&M. 463. 


Mass.—Brown v. Addison Gilbert 
Hospital, 29 N.E. 625, 155 Mass. 323; 
Hall v. Priest, 6 Gray 18; Albee v. 
Carpenter, 12 Cush. 382; Perry v. 
Kline, 12 Cush. 118; Hulburt v. Em- 
erson, 16 Mass, 241. 


Miss.—Nicholson y. Fields, 71 So. 
900, 111 Miss. 688. 


Mo.—Gannon y. Pauk, 83 S.W. 453, 
183 Mo. 265. 


N.J.—Chetwood v. Winston, 40 N. 
J.Law 337; Holcomb v. Lake, 24 N.J. 
Law 686 [aff 25 N.J.Law 605]; More- 
house v. Cotheal, 21 N.J.Law 480; 
Den ex dem. Wilson v. Small, 20 N.J. 
Law 151; Den ex dem. Popino v. 


Cook, 7 N.J.Law 41; Den ex dem. 
Secquil v. Moore, 1 N.J.Law 3886; Gunn 
v. Gunn, 141 A. 449, 102 N.J.Eq. 489. 


N.Y.—Lion ex dem. Eden y. Burtiss, 
20 Johns, 483. 


Pa.—Cross vy. Dye, 102 A. 816, 259 
Pa. 207; Graham y, Abbott, 57 A. 178, 
208 Pa. 68; Stouch v. Zeigler, 46 A. 
486, 196 Pa. 489; Lawrence v. Law- 
rence, 105 Pa. 335; Hope v. Rusha, 
88 Pa. 127; Greenawalt v. Greena- 
walt, 71 Pa. 483; Walker vy. Dunshee, 
38 Pa. 430; Doyle v. Mullady. 33 Pa. 
264; Potts’ Appeal, 30 Pa. 168; Han- 
sell v. Hubbell, 24 Pa. 244; Pierce v. 
Hakes, 23 Pa. 231; Smith’s Appeal, 23 
Pa. 9; Vaughan v. Dickes, 20 Pa. 509; 
Lapsley v. Lapsley, 9 Pa. 130; Sharp 
v. Thompson, 1 Whart. 139; WHichel- 
berger vy. Barnitz, 9 Watts 447; Heff- 
ner v. Knepper, 6 Watts 18; Caskey v. 
Brewer, 17 Serg. & R. 441: Gause v. 
Wiley, 4 Serge. & R. 509; Clark y. Bak- 
er, 3 Serg. & R. 470; Duer vy. Boyd, 1 
Serg. & R. 208; Burkart’s Lessee v. 
Bucher, 2 Binn. 455, 4 Am.D. 457; 
Haines’ Lessee vy. Witmer, 2 Yeates 
400; Corrin yv. Elliott, 23 Pa.Super. 
449; Jones v. Gulf Refining Co., 10 
Pa, Dist.&Co, 353; Palethorp vy. Pale- 
thorp, 8 Pa.Dist. 1385, 22 Pa.Co. 622: 
Mason v. Slocum, 25 Pa.Co. 620; 
Stocksleger’s Estate, 5 Pa.Co. 305. 


R.I.—Arnold v. Brown, 7 B.1. 188; 


same title and section number. 
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death without issue.37 


It is also held that an estate 
tail is created by a devise to one for life, and on his 
death to his issue or to the heirs of his body, or to 
such persons as are construed to designate his issue 


WILLS 


or heirs of the body, and with a limitation over on 


Burrough y. Foster, 6 R.I. 534. 


Tenn.—Anderson vy. Lucas, 204 S. 
W. 989, 140 Tenn. 336. 


Va.—Tinsley v. Jones, 13 Gratt. (54 
Va.) 289; Callis v. Kemp, 11 Gratt. 
(52 Va.) 78; Wright v. Cohoon, 12 
Leigh (39 Va.) 370; Callava ex dem. 
Bryant v. Pope, 3 Leigh (30 Va.) 103; 
ioe v. Gillespie, 5 Rand. (26 Va.) 


Eng.—Crumpe vy. Crumpe, [1900] A. 


C. 127; In re Finlay’s Estate, [1913] 
1-Ir. 148; O’Hanlon vy. Unthank, Ir.R. 
7 Eq. 68; 


Pelham-Clinton vy. Newcas- 
tle, 69 L.J.Ch. 875. 


Ont.—Re McLellan, 12 Ont.W.N. 
233; Little v. Billings, 27 Grant Ch. 
35e5 sisson ave Bilis) 19 7U.C.Q7B. 559; 
O'Reilly v. Corrie, 11 'U.C.Q.B. 557. 


37. See cases infra this note. 


[a] Death without helrs.—(1) The 
rule as stated in the text has been 
applied where the limitation over as 
stated in the devise is on the death 
of the first devisee without heirs 


(Chesebro v. Palmer, 36 A. 42, 68 
Conn. 207, 2 Prob.Rep.Ann. 227; Wil- 
liams v. McCall, 12 Conn. 328; Doe 


ex dem. McColley v. Lampleugh, 8 
Del. 461; Deboe v. Lowen, 8 B.Mon. 
(Ky.) 616; Shanks’ Lessee v. Black- 
iston, 4 Harr. & M. (Md.) 481; Den ex 
dem. Ewan v. Cox, 9 N.J.Law 10; Den 
ex dem. Hinchman y. Clark, 1 N.J.Law 
340; Horton v. McCall, 82 A. 472, 233 
Pa. 405; McCafferty v. Duerr, 56 A. 
430, 207 Pa. 261; Moody v. Snell, 81 
Pa. 359; Allen v. Henderson, 49 Pa. 
333; Covert v. Robinson, 46 Pa. 274; 
Maurer v. Marshall, 16 Pa. 877; Brad- 
en y. Cannon, 1 Grant (Pa.) 60; 
Amelong v. Dorneyer, 16 Serg. & R. 
(Pa.) 328; Titzell v. Cochran, 10 A. 
9, 7 Pa.Cas. 15; Sutton v. Miles, 10 
R.I. 348; Harwell v. Harwell, 271 S. 
W. 353, 151 Tenn. 587; Scruggs v. 
Mayberry, 188 S.W. 207, 135 Tenn. 586; 
Goodrich v. Harding, 3 Rand. (24 Va.) 
280; Simpson vy. Ashworth, 6 Beav. 
412, 49 Reprint 885; Hancock v. Cla- 
vey, 25 L.T.Rep.N.S. 323; Tyrwhitt v. 
Dewson, 28 Grant Ch. (Ont.) 112; Dale 
v. McGuinn, 15 Grant ue Suton 
ardine v. Wilson, 3 CUO. B. mt, 
rie Ray v. Gould, 15 U.C.Q.B. (Ont.) 
131. See also Wall yv. Maguire, 24 
Pa. 248 [where it was held that either 
a fee simple or a fee tail was creat- 
ed]), (2) or without heirs by _mar- 
riage (Conaway’s Estate, 40 Pa-Co; 
389), (3) or without heirs of the tes- 
tator’s blood (Kolmer v. Miles, 110 N. 
BE. 407, 270 Til. 20), (4) or without 
heirs of the body (Williamson v. Dan- 
iel, 12 Wheat. (U.S.) 568, 6 L.Ed. 731; 
Wright v. Scott, 30 F.Cas.No. 18,092, 
4 Wash.C.C. 16; Mercantile Trust Co. 
v. Adams, 129 S.W. 1101, 95 Ark. 333; 
Hudson v. Wadsworth, 8 Conn. 348; 
Roach v. Martin’s Lessee, 1 Del. 548, 
28 Am.D. 746; Walls yv. Garrison, 33 
Ga. 341; Hickox v. Klaholt, 126 N. 
BE. 166, 291 Il). 544; Taggart’s Ex’r 
vy. Taggart, (Ky.) 121 S.W. _ 693; 
Browne’s Lessee v. Anderson, 2 Harr. 
&M. (Md.) 100; Allen vy. Trustees of 
Ashley School Fund, 102 Mass. 262; 
Hawley v. Northampton, 8 Mass. 3, 5 
Am.D. 66; Parker v. Parker, 5 Metc. 
(Mass.) 134; Williams v. Hichborn, 4 
Mass. 189; Cox v. Jones, 129 S.W. 495, 
229 Mo. 53; Linn v. Alexander, 59 Pa. 
43; Bailey v. Hawkins, 27 A. 512, 29 
A. 65, 18 R.I. 573; Doe ex dem. See v. 
Craigen, 8 Leigh (85 Va.) 449; Tid- 
ball v. Lupton, 1 Rand. (22 Va.) 194; 
Tate v. Tally, 3:Call. (7 Va.) 354. 


See also Selden y. King, 2 Call (6 Va.) 
72 [where a limitation over if the 
first devisee “should die’ was con- 
strued to provide for a gift over on 
the death of such devisee without 
heirs of the body]), (5) or without 
lawfully begotten heirs (Re Brown, 
29 Ont. 402), (6) or without male 
heirs (Hamilton vy. Hempsted, 3 Day 
(Conn.) 332; Den ex dem. Mason vy. 
Smith, 10 N.J.Law 39; Doe ex dem. 
Butler v. Stevens, 6 U.C.Q.B.O.S. 
(Ont.) 63), (7) and where such words 
are construed to be words of limita- 
tion, and not words of purchase (see 
cases supra this note). (8) Where 
the limitation over is on the first 
devisee dying without heirs, the word 
‘heirs’? will be construed as mean- 
ing heirs of the body, if the limita- 
tion over is to one who is or may be 
an heir of the first devisee. Amelong 
v. Dorneyer, 16 Serg.&R. (Pa.) 323; 
Bameodk vy. Clavey, 25 L.T.Rep.N.S. 


{b] Death without child or chil- 
dren.—(1) The rule as stated in the 
text has been applied where the limi- 
tation over as stated in the devise 
is on the death of the first devisee 
without a child or children (Caulk’s 
Lessee v. Caulk, 52 A. 340. 19 Del. 528; 
Watkins v. Pfeiffer, 92 S.W. 562, 29 
Ky.l. 97; Gould v. Leadbetter, 150 
A. 375, 129 Me. 101; Ralston v. Trues- 
dell, 35 A. 813, 178 Pa. 429, 1 Prob.Rep. 
Ann. 1; Shoemaker vy. Huffnagle, 4 
Watts & S. (Pa.) 437; Johnson v. 
Johnson, 4 Tenn.Civ.A. 118; Wood v. 
Baron, 1 Bast 259, 102 Reprint 101; 
Stobbart v. Guardhouse, 7 Ont. 239), 
(2) or without children or descend- 
ants (Holden v. Wells, 31 A. 265, 18 
R.I. 802), (3) and where such words 
are construed to be words of limita- 
tion, and not words of purchase (see 
cases passim supra this note). 


[ec]: Death without offspring.—The 
rule as stated in the text has been 
applied where the limitation over as 
stated in the devise is on the death 
of the first devisee without ‘‘off- 
spring,’ where such word is con- 
strued to be a word of limitation, 
and not a word of purchase. Barber 
Vv. EPrttshureshy etch? Re Cowel TSiCt: 
488, 166 U.S. 88, 41 L.Ed. 925 [aff 69 
EF. 501]. 

[ad] Death without leaving a fam- 
ily.—The rule as stated in the text 
has been annlied where the limita- 
tion over as stated in the devise is 
on the death of the first devisee with- 
out leaving a “family,” where such 
word has been construed to be a word 
of limitation, and not of purchase. 
Beilstein v. Beilstein, 45 A. 73, 194 
Pa. 152, 75 Am.S.R. 692. 


38. U.S.—Osborne v. Shrieve, 18 F. 
Cas.No. 10,598, 3 Mason 391. 


Kan.— Wright vy. Jenks, 261 P. 840, 
124 Kan. 604. 

Md.—Keys & Heron v. Goldsbor- 
ough, 2 Harr.&J. 369. 

N.C.—Vinson y. Gardner, 
412, 165 N.C. 193. 

Ohio.—King y. Beck, 12 Ohio 390. 

Pa.—In re Christy’s Estate, 91 A. 
939, 245 Pa. 529; In re Vilsack’s HEs- 
tate, 57 A. 32, 207 Pa. 611; Seely v. 
Seely, 44 Pa. 434. 

R.I.—Brownell v. Brownell, 10 R.I. 
509. 

Ont.—Doe ex dem. Anderson vy. Fair- 
field, 3 U.C.Q.B. 140. 
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[69 C.J.] 499 


his death without heirs,** male heirs,®® heirs of the 
body,*® issue,*! children,*? children or heirs,** a liv- 
ing child,*#* or descendants;*® and under such de- 
vises it has been held that the estate tail arises by 


39. Malcolm vy. Malcolm, 8 Cush. 
(Mass.) 472. 


40. U.S.—Murdock v. Shackelford, 
17 F.Cas.No. 9,937, 1 Brock. 1381. 


Fla.—Arnold v. Wells, 131 So. 400, 
100 Fla. 1470. 


N.J.—Den ex dem. Hugg v. Hugg, 5 
N.J.Law 427. 


Ohio.—Laver v. 
App. 441. 

Pa.—Snyder v. Platzer, 112 A. 769, 
269 Pa. 497. 


41. Ark.—Gaines v. Arkansas Nat. 
Bank, 280 S.W. 993, 170 Ark. 679. 


Kan.—Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431. 


Ky.—Miller v. Miller, 152 S.W. 542, 
151 Ky. 563. 


Mo.—Welch v. Wagner, 232 S.w. 
146. 


Ohio.—Phillips v. Herron, 45 N.E. 
720, 55 Ohio St. 478. 


Pa.—Jones v. Gulf Refining Co., 144 
A. 895, 295 Pa. 92; Mylin v. Hurst, 
102 A. 429, 259 Pa. 77; Kyner v. Hock- 
ersmith, 84 A. 506, 235 Pa. 586; Arnold 
v. Muhlenberg College, 76 A. 30, 227 
Pa. 321; Grimes v. Shirk, 32 A. 113, 
169 Pa. 74; Armstrong v. Michener, 
28 A. 447, 160 Pa. 21 [aff 10 Monte. 
Co. 13]; George v. Morgan, 16 Pa. 95; 
Paxson v. Lefferts, 3 Rawle 59; Roe 
v. Davis, 1 Yeates 332; In re James’ 
Claim, 4... Dall. ((Pat),-47,- 1 Td: 33. 
Brechemin vy. Brechemin, 20 Pa. Dist. 
647; Glass v. Glass, 6 Pa.Co. 408. 


Tenn.—Anderson y. Lucas, 204 S.W. 
989, 140 Tenn. 336. : 


Va.—King v. Johnson, 83 S.E. 1070, 
117 Va. 49. 

Eng.—-Bowen v. Lewis, 9 App.Cas. 
890; In re Hammond, [1924] 2 Ch. 
276; Robinson v. Robinson, 1 Burr. 
38, 97 Reprint 177; Re Score, 57 LT. 
Rep.N.S. 40. See also Simmons vy. 
Simmons, 8 Sim. 22, 8 Eng.Ch. 22, 59 
Reprint 9 (holding that an estate tail 
was created where the devise was :to 
A for life, with a provision that on 
his death he should be at liberty to 
will the property to his issue, and, if 


Kreiter, 7 Ohio 


he should die without issue, then 
over). ‘ 
Beei enaetesOn v. Ellis, 19 U.C.Q.B. 


But see Chelton v. Henderson, 9 Gill 
(Md.) 432 (where it was held thet un- 
der a devise to A for life, and then to 
his issue if he have issue, but if he 
should die without issue, then over, 
that the rule in Shelley’s case did not 
apply, and an estate tail was not cre- 
ated). 

Construction of devise to one for 
life, remainder to his issue if he have 
issue, but if he die without issue, 
then over, as creating life estate and 
remainder see infra § 1622. 


42. Woodley v. Howse, 3 P.(2d) 
475, 133 Kan. 639; Allen v. Pedder, 
241 PB. 696, 119 Kan: 7733° Davis WwW. 
Van Horn, 88 A. 363, 241 Pa. 144; 
Trash v. Wood, 4 Myl.&C. 324, 18 Eng. 
Ch. 324, 41 Reprint 126. 


43. Gilland v. Hallett, 87 A. 303, 
240 Pa. 268; In re Kirby’s Bstate, 84 
A. 455, 235 Pa. 542. 


44, Woodley v. Howse, 3 P.(2d) 
475, 133 Kan. 639. 
45. Turner v. Monteiro, 103 S.E. 


572, 127 Va. 537, 18 ALAR. 388. 
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operation of the rule in Shelley’s case.4¢ Where 
the limitation over is construed to be upon a definite, 
and not an indefinite, failure of issue, either in ac- 
cordance with the requirement of statute or other- 
wise, no estate tail is created.47 An estate tail has 
been held to be created by a devise construed to pro- 
vide for a limitation over on an indefinite failure of 
issue of the first devisee, although the contingency 
of death without issue under the terms of the will 
is combined with some other contingency, such as 
that of dying before attaining a certain age.*® 


Limitation over after estate tail. It is held that 
a limitation over after an estate tail may be created 
by will, which limitation over is a remainder, and not 
an executory devise.*® 


Devise for separate use of married woman. Al- 
though an estate devised for the separate use of a 
married woman is ordinarily held to be a life estate, 
even though language otherwise appropriate for the 
creation of an estate tail is used,°® an estate tail has 
been held to be created where the devise was for the 
separate use of a married woman, and was followed 
by a limitation over upon an indefinite failure of is- 
sue.>? 


WILLS 


ee 


[§§ 1574-1578 


[§ 1575]. e. Estate Tail To Arise in Future. It 
has been held that an estate tail may be devised to 
vest in the devisee upon the happening of a future 
event or contingency, such as the devisee’s arrival at 
a specified age.°? 


[§ 1576] f. Defeasible Estate Tail. It has been 
held that an estate tail may be created by will which 
is subject to be defeated upon the happening of some 
future event or contingency.®*? 


[§ 1577] g. Effect of Charge or Power. A charge 
upon the person of the devisee of an estate tail to 
pay legacies,®* or for the care and maintenance of a 
specified person,®® will have no effect on the estate 
devised,®* and will not convert the estate tail into a 
fee simple absolute.®? An estate tail properly cre- 
ated is not affected by the fact. that the first devisee 
is given a power to appoint the particular heirs of 
his body who are afterward to take.°® 


[§ 1578] h. Language of Entailment as Applied to 
Personalty. Since an estate tail cannot be created 
in personal property,°® language in a will which 
would operate to create an estate tail in real estate 
will pass an absolute interest in personal property,®° 


46. Fla.—Arnold v. Wells, 131 So. 
400, 100 Fla. 1470. 


Ohio.—King v. Beck, 12 Ohio 390. 


Pa.—Mylin v. Hurst, 102 A. 429, 
259 Pa. 77: In re Christy’s Estate, 91 
A. 939, 245 Pa. 529; Gilland v. Hal- 
Neti ae Ars BUS) Ra sOler aw 266 eth re 
Kirby’s Estate, 84 A. 455, 235 Pa. 542; 
~Arnold v. Muhlenberg College, 76 A. 
30, 227 Pa. 321; Grimes v. Shirk, 32 
PAR Lo OO) MACs CAINS Lit ONS se aV. 
Michener, 28 A. 447, 160 Pa. 21 [aff 10 
Montg.Co. 13]; George v. Morgan, 16 
Pa. 95; Paxson vy. Lefferts, 3 Rawle 
Boe 


Va.—Turner v. Monteiro, 103 S.E. 
His Wot Vas Dom bo ALAR. 38833" King 
vy. Johnson, 83 S.E. 1070, 117 Va. 49. 


Eng.—Bowen v. Lewis, 9 App.Cas. 
890; In re Hammond, [1924] 2 Ch. 
276; Re Score, 57 L.T.Rep.N.S. 40. 


Cross references: 

Creation of estate tail by devise to A 
for life, remainder to heirs of his 
body under rule in Shelley’s case 
see supra § 1571. 

Necessity for application of rule in 
Shelley’s case that life estate and 
remainder be either both legal or 
Pee equitable estates see infra § 

589. 

Operation of rule in Shelley’s case to 
create estate tail in general see in- 
fra § 1600. 


Such language as creating life estate 
and remainder where rule in Shel- 
ae case not in effect see infra § 
1622. 


47. I1).—Spencer v. Spencer, 109 N. 
By 800, 268 1l...332. 


Kan.—Burnworth v. Fellerman, 289 
P. 433, 181 Kan. 186 [quot Cyc]; Bert- 
houd v. McCune, 287 P. 904, 130 Kan. 
634; Farmers’ State Bank of Chase 
v. Howlett, 270 P. 605, 126 Kan. 610. 
See Woodley v. Howse, 3 P.(2d) 475, 
133 Kan. 639 (recognizing rule). 


Ky.—Darch v. Darch’s Ex’r, 24 S. 
W.(2d) 558, 232 Ky. 666. 


poe elton vy. Henderson, 9 Gill 
432. 


Mass.—Baxter y. Bickford, 88 N.E. 


7, 201 Mass. 495; Stone v. Bradlee, 
66 N.E. 708, 183 Mass. 165; Pratt v. 
Alger, 136 Mass. 550; Symmes v. 
Moulton, 120 Mass. 343. 


Miss.—Jordan v. Roach, 32 Miss. 


481 


Mo.—Gannon v. Albright, 81 S.W. 
1162, 188 Mo. 238, 67 L.R.A. 97, 105 
Am.S.R. 471, 9 Prob.Rep.Ann. 261. 


N.H.—Eaton v. Straw, 18 N.H. 320. 


N.J.—Den ex dem. Harris v. Tay- 
lor, 5 N.J.Law 413; Hampton v. New- 
kirk, 115 A. 656, 93 N.J.Eq. 270; Stew- 
ae v. Knight, 49 A. 535, 62 N.J.Eq. 


N.Y.—Lytle v. Beveridge, 58 N.Y. 
592 [aff 7 Lans. 225]; Ebbets v. Quick, 
66 How.Pr. 184. 


Ohio.—Woodlief yv. Duckwall, 19 
Ohio Cir.Ct. 564, 10 Ohio Cir.Dec. 686. 


Pa.—In re English’s Estate, 112 A. 
913, 270 Pa. 1; Moorhead’s Estate, 36 
A. 647, 180 Pa. 119; Middleswarth’s 
Adm’r vy. Blackmore, 74 Pa. 414; 
Hoover v. Krick, 1 Walk. 117; Lam- 
mot v. Home of the Merciful Savior, 
68 Pa.Super. 597; Martin’s Est., 1 Pa. 
Dist, L677 


See Claxton v. Weeks, 21 Ga. 265; 
Scott v. Duncan, 29 Grant Ch. (Ont.) 
496, 497 (both cases so holding, where 
personal property was involved). 


Cross references: 
Limitation over on: 

Death without issue construed to 
provide for definite failure of is- 
sue see supra § 13381. 

Definite failure of issue construed 

to create: 
Defeasible fee with executory de- 
see over See supra §§ 1553, 


Life estate and remainder see in- 
fra § 1622. 


Statutory requirement of definite fail- 
ure of issue construction of limita- 
tion over on death without issue see 
supra § 1331. 


_ 48. Harkness v. Corning, 24 Ohio 
et 416; Maurer v. Marshail, 16 Pa. 
Oki 


Provision for limitation over on 
death withont issue before attaining 
specified age construed to create de- 
feasible fee see supra § 1553. 


49. Gould v. Leadbetter, 150 A. 375, 
129 Me. 101. 


Nature of remainder after estate 
eee vested or contingent see infra § 


50. See infra § 1619. 


51. Hertz v. Abrahams, 36 S.E. 
409, 110 Ga. 707, 50 L.R.A. 361. 


52. Brockson v. Brockson, 130 A. 
32, 15 Del:Ch. 15+ 


53. Linn v. Alexander, 59 Pa. 48. 


54 Terry v. Briggs, 12 Mete. 
(Mass.) 17; Lithgow v. Kavenaugh, 9 
Mass. 161; Den ex dem. Popino vy. 
Cook, 7 N.J.Law 41. See Den ex dem. 
Wilson v. Small, 20 N.J.Law 151 (rec- 
ognizing rule). 

55. Davis v. Davis, 246 P. 982, 121 
Kany 312. 

56. Davis v. Davis, supra; Den ex 
dem. Popino vy. Cook, 7 N.J.Law 41. 
See Den ex dem. Wilson v. Small, 20 
N.J.Law 151 (recognizing rule). 


57. Terry v. Briggs, 12 Mete. 
(Mass.) 17; Lithgow v. Kavenagh, 9 
Mass. 161. 


58. Lithgow v. Kavenagh, 9 Mass. 
161; Kay-v. Scates, 37 Pa. 31, 78 Am. 
Dr 399 eRcust, ete, Cos vy. Mracerwae 
Grant Ch. (Ont.) 19. 


59. See Estates § 47; 
infra notes 60-638. 


60. U.S.—Williamson vy. 
Wheat. 568, 6 L.Ed. 731. 


and cases 


Daniel, 12 


Ala.—Echols y. Jordan, 39 Ala. 24; 
Bwing v. Standefer, 18 Ala. 400; 
Machen v. Machen, 15 Ala. 373. See 


Powell v. Glenn, 21 Ala. 458 (recog- 
nizing rule). 


Fla.—Watts v. Clardy, 2 Fla. 369. 
Ga.—Caraway-v. Smith, 28 Ga. 541; 
Gray v. Gray, 20 Ga. 804. 


Kan.—Gardner vy. Anderson, 227 P. 
aes Kan. 778, 116 Kan. 431 [quot 
ye]. 


Me.—Appeal of Simmons, 115 
121 Me. 97. ree 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1578-1579] 


and this rule applies although the estate tail would 
be created as a result of the application of the rule 
in Shelley’s case, where the bequest is to one for 
life, with a remainder to the heirs of his body, or 
to such persons as are construed to mean the heirs 
An absolute interest in personalty 
will be created by language in a will which would 
ereate an estate tail in realty, although in the dispo- 
sition under the will realty and personalty are blend- 


of his body.*! 


Md.—Hughes v. Nicklas, 17 A. 398, 
70 Md. 484, 14 Am.S.R. 377. 


Mass.—Albee v. Carpenter, 12 Cush 
382; Adams v. Cruft, 14 Pick. 16. 


iu aaa CL v. Brandon, 24 Miss. 
oto. 


N.Y.—Paterson vy. Ellis’ 
Wend. 259. 


N.C.—Holderby v. Holderby, 57 N. 
C. 241. 


Ohio.—King v. Beck, 12 Ohio 390. 


Pa.—In re Kirby’s Estate, 84 A. 
455, .235 Pa. 542; Potts’ Appeal, 30 
Pa. 168; Smith’s Appeal, 23 Pa. 9; 
Wharton vy. Shaw, 3 Watts & S, 124; 
Train -v. Fisher, 15 Serg.&R. 145; 
Jamieson’s Est., .34 Pa.Co. 417; Ac- 
count of Rex’s Estate, 1 Brewst. 431; 
Scheidt’s Estate, 2 Woodw. 355. See 
Bacon’s Appeal, 57 Pa. 504 (recogniz- 
ing rule). 


R.I.—In re Tillinghast’s Account, 55 
A. 879, 25 R.I. 338; Hartwell v. Tefft, 
35 A. 882, 19 R.I. 644. See Rhode Is- 
land Hospital Trust Co. v. Bridgham, 
NOG AG 149 40" Red 161,75 A.aR., 185 
(recognizing rule). 


Tenn.—Clark v. Clark, 2 Head 336; 
Duncan v. Martin, 7 Yerg. 519, 27 Am. 
D, 525. 


Va.—Callava v. Pope, 3 Leigh (30 
Va.) 103; Wilkins v. Taylor,.5 Call 
(9 Va.) 150 [rev Wythe (2d ed) 338]. 
See Foley v. Harrison’s Ex’r, 6 S.E. 
144, 84 Va. 847 (apparently recogniz- 
ing rule). 


Eng.—Comfort v. Brown, 10 Ch.D. 
146; Tyrone v. Waterford, 1 DeG.l.& 
J. 613, 62 Eng.Ch. 475, 45 Reprint 499; 
Williams v. Lewis, 6 H.L.Cas. 1013, 10 
Reprint 1594; In re Barker, 52 L.J. 


LDS AD 


Ch. 565; Ousby v. Harvey, 17 L.J.Ch. 
160; Crawford v. Trotter, 4 Madd. 
861, 56 Reprint 738; Simmons v. Sim- 


mons, 8 Sim. 22, 8 Eng.Ch. 22, 59 Re- 
print 9; Chandless v. Price, 3 Ves.Jr. 
99, 30 Reprint 914; Ex p. Harrison, 3 
Y.&C.Exch. 275; 160 Reprint 705, 


Ont.—Fuller v. 20 Ont. 
424, 


See Cleveland v. Havens, 13 N.J.Eq. 
101, 78 Am.D. 90; Doty v. Chaplin, 54 
Vt. 361 (both cases recognizing rule). 


But see Talbot v. Snodgrass, 100 N. 
Ww. 500, 124 Iowa 681 (Where it was 
said that it is no doubt true that per- 
sonal property may be bequeathed in 
fee tail or on condition, but such a 
construction should not be put on the 
provisions of a will giving a legacy 
unless the language clearly and ex- 
plicitly requires it). 


[a] Rule applied where realty con- 
verted into personalty.— Where a tes- 
tator devised his realty in language 
creating an estate tail, with a provi- 
sion giving his executors power to 
sell, convey, or alter the whole or any 
part of the estate, but directing that 
the money or proceeds thence arising 
should go in the same way as the 
property would have if not sold, it 
was held that the devisees under the 
will took an absolute interest in the 
money arising from the sale of the 
realty by the executors. Wharton vy. 


Anderson, 
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ed together.®? 
guage of the 
should not be 


Shaw, 3 Watts&S. (Pa.) 124. 


{b] Thus an absolute interest in 
personalty is held to be created by a 
bequest to (1) one and the heirs of 
his bedy (Duncan v. Martin, 7 Yerg. 
(Tenn.) 519, 27 Am.D. 525; Williams 
v. Lewis, 6 H.L.Cas. 1013, 10 Reprint 
1594; In: re. Barker, 52° 1..J5.Ch. 565; 
Fuller v. Anderson, 20 Ont. 424) (2) 
or to one and her increase forever 
(Holderby v. Holderby, 57 N.C. 241). 


[c] Eutailment of  slaves.—<Al- 
though it was held in some jurisdic- 
tions that the rule as stated in the 
text was applicable to attempted de- 
vises of slaves in tail (see cases pas- 
sim supra this note), (1) it was also 
held in some jurisdictions, either un- 
der the provisions of statutes or oth- 
erwise, that an estate tail might be 
created in slaves (Pournell v. Har- 
ris, 29 Ga. 736), (2) and it was so held 
where slaves were annexed to realty 
which was devised in fee tail (Dade 
v. Alexander, 1 Wash. (1 Va.) 30. See 
McNair’s Adm’r v. Hawkins, 4 Bibb 
(Ky.) 390 °[recognizing rule]). 


[d] Where no words of qutalifica- 
tion in terms of gift.—It has been 
held that where personal property is 
given to a legatee generally, without 
words of qualification embodied in 
the terms of the gift, the legatee is 
entitled to take it absolutely, ai- 
though there is a bequest over upon 
failure of issue in a subsequent ‘part 
of the will. Scheidt’s WBstate, 2 
Woodw. (Pa.) 355. 


[e] In Newfoundland, where it is 
provided by the Real Chattels Act (3 
&- 4 Wm. IV cap 1, Consol. St. 3rd 
Ser., tit XVII c 109), that all lands, 
tenements, and other hereditaments 
which by the common law are regard- 
ed as real estate shall be held to be 
“chattels real,’’ and shall go to the 
executor or administrator of any per- 
son or persons dying seized or pos- 
sessed thereof as other personal es- 
tate, it is held that a devise of land 
which would create an estate tail at 
common law will create an absolute 
interest in the land, under the rule 
that a devise which would create an 
estate tail in realty will create an 
absolute interest in personalty. Wal- 
bank v. Casey, 5 Newfoundl. 363; 
Brown v. Roberts, 5 Newfoundl. 83. 


Language which would create fee 
simple conditional in realty as creat- 
ing absolute interest in personalty 
see supra § 1569. 


Limitation over on death of legatee 
of personalty without issue construed 
as providing for a definite, and not an 
indefinite, failure of issue see supra 
§ 1331. 


61. Ala.—Ewing v. Standefer, 18 
Ala. 400; Machen v. Machen, 15 Ala. 
373. 


Ark.—Maulding v. Scott, 13 Ark. 88, 
56 Am.D. 298. . 


Fla.—Watts v. Clardy, 2 Fla. 369. 


Kan.—Gardner v. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431. 


Md.—Hughes v. Nicklas, 17 A. 398, 
70 Md. 484, 14 Am.S.R. 377. 


Statutory prohibition of entailment. 
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It has been held that unless the lan- 
will requires such a construction it 
construed as attempting to bequeath 
personal property in tail.® 


[§ 1579] i. Statutory Abolition or Modification.*+4 
Estates tail have in most jurisdictions been either 
abolished or greatly modified by statute.®® 


In some ju- 
Shree ubee v. Brandon, 24 Miss. 


pon Eran v. Kay’s Ex’rs, 4 N.J.Ea. 
495. 

Pa.—In re Kirby’s Estate, 84 A. 455, 
235 Pa. 542. 


Ing.—Comfort v. Brown, 10 Ch.D. 
46. 


[a] Thus (1) the first legatee has 
been held to have an absolute interest 
in personalty where the bequest was 
to him for life, with a remainder to 
the heirs of his body, and with a lim- 
itation over in the event of his death 
without heirs (Hughes v. Nicklas, 17 
A. 398, 70 Md. 484, 14 Am.S:.R. 377), 
(2) or where the bequest is to one for 
life, and then to his bodily heirs (Ma- 
chen v. Machen, 15 Ala. 373), (8) or 
where the bequest is to one for life 


and then to his “lawful begotten 
heirs” (Hwing v. Standefer, 18 Ala. 
400), (4) or where the bequest is to 


one for life, ‘‘and then to descend to 
his lawful heirs” (Maulding v. Scott, 
18 Ark. 88, 56 Am.D. 298), (5) or then 
“to descend to his legal heirs at law” 
(Kay v. Kay’s Ex’rs, 4 N.J.Eq. 495). 


Application of rule in Shelley’s case 
pot eod nests of personalty see infra § 


62. Goldsby v. Goldsby’s Adm’r, 38 
Ala. 404; Gardner v. Anderson, 227 
P. 743, 114 Kan. 778, 116 Kan. 431 
[quot Cye]; Appeal of Simmons, 115 
A. 765, 121 Me. 97; Potts’ Appeal, 30 
Pa. 168; Smith’s Appeal, 23 Pa. 9; 
Account of Rex’s Hstate, 1 Brewst. 
(Pa.) 431. 


63. Talbot v. Snodgrass, 100 N.W. 
500, 124 Iowa 681; Gardner v. Ander- 
son, 227 P. 748, 114 Kan. 778,116 Kan. 
431 [quot Cyc]; Fulton vy. Fulton, 2 
Grant (Pa.) 28. ; 


64. Construction of will to create 
estate tail by implication as ‘affected 
by statute abolishing or modifying es- 
tates tail see supra § 1573. 


Statutory abolition or mcdification 
ce oe tail in general see Hstates 


65. See statutory provisions; 
cases infra this note. 


[a] Repeal of statute de donis.— 
(1) It has been held in some jurisdic- 
tions that estates tail were abolished 
by the implied repeal of the English 
statute de donis conditionalibus (see 
Hstates § 44) by statutes enacted to 
subject all estates of inheritance to a 
general power of alienation (Merrill 
v. American Baptist Missionary Un- 
ion, 62 A. 647, 783 N.H. 414,'3 L.R.A. 
N.S. 1143, 111 Am.S.R. 632, 6 Ann.Cas, 
646, 11 Prob.Rep.Ann. 141; Rowland 
v. Warren, 10 Or. 129), (2) and it has 
been held that the effect of such a 
statute has been that the language of 
a devise which would have created an 
estate tail under the statute de donis 
would be held to create either a fee 
simple absolute or a fee simple condi- 
tional (Rowland vy. Warren, supra), 
(3) or, Where the will provides that 
the estate is to be defeated by the 
happening of a future contingent 
event, a defeasible fee (Rowland vy. 
Warren, supra). 


and 
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risdictions, as a result of statutory enactment, no 


real estate may be entailed.°® 


Gonversion into fee. 


66. See statutory provisions; and 


cases infra this note. 


fa] In Florida (1) Comp. Gen. L. 
(1927) § 5481 (3616), providing that 
no real estate shall be entailed in the 
state, has been held to abolish estates 
tail in the jurisdiction (Arnold v. 
Wells, 131 So. 400, 100 Fla. 1470), (2) 
and the statute has been construed to 
prevent an express devise to one for 
life, with a remainder to the heirs of 
his body from being enlarged, under 
the operation of the rule in Shelley’s 
case, into an estate in fee simple (Ar- 
nold y. Wells, supra). 


67. U.S.—Pearsol v. Maxwell, 68 
B,513. [aff 76 EF. 428, 22 C.C.A.. 262] 
(applying Pennsylvania statute). 


Ala.-—Dallas Compress Co. v. Smith, 
67 So, 289; 190 Ala, 423; Suttle & 
Weaver Land & Improvement Co. v. 
Barker, 60 So. 157, 178 Ala. 366; Ter- 
ry v. Hood, 55 So. 423, 172 Ala. 40; 
Carter v. Couch, 47 So. 1006, 157 Ala. 
470, 20 IAR,A.N.S. 858; Smith v. 
Greer, 6 So. 911, 88 Ala. 414; Bibb v. 
Bibb, 79 Ala. 487; Goldsby v. Golds- 
by’s Adm’r, 88 Ala. 404. 


ee eet v. Brown, 1 App.D.C. 


Ga.—Allen v. Trust Co. of Georgia, 
95 Sak: 02885) 14%) Gan 739% “Hertz ave 
Abrahams, 36 S.E. 409, 110 Ga. 707, 50 
L.R.A. 361; Wilkerson v. Clark, 7 S. 
BE. 319, 80 Ga. 367, 12 Am.S.R. 258; 
Craig v. Ambrose, 4 S8.E. 1, 80 Ga. 134; 
Butler v. Ralston, 69 Ga. 485; Walls 
v. Garrison, 33 Ga. 341; Pournell v. 
Harris, 29 Ga. 736; Brown v. Weaver, 
28 Ga. 377. 


Ind.—Quilliam v. Union Trust Co. 
of Indianapolis, 142 N.E. 214, 194 Ind. 
521; Moore v. Gary, 48 N.E. 630, 149 
ind. 5!;, Allen-v. ‘Craft, 9 NE 919, 
109 Ind. 476, 58 Am.R. 425; Gonzales 
v. Barton, 45 Ind. 295; Gibson v. 
Brown, 110 N.E. 716, 112 N.E. 894, 62 
Ind.App. 460. 


Ky.—Kinnaird v. Farmers’ & Mer- 
chants’ Bank, 61 S.W.(2d) 291, 249 
Ky. 661; Wilson v. Morrill, 265 S.W. 
7174, 205 Ky. 257; Martin v. Martin, 
ZOZusavvice LOG, 200) be yar wien SOUL, Va 
Cheek, 257 S.W. 1026, 201 Ky. 584; 
Cox v. Fink, 254 S.W. 757, 200 Ky. 219; 
Scearce v. King, 217 S.W. 366, 186 Ky. 
507; Smith v. Smith, 202 S.W. 314, 180 
Ky. 174; Kirby v. Hulette, 192 S.W. 
el (4 IS col aWrient, way Curry, 
Tunis & Norwood, 174 S.W. 1, 163 
Ky. 683; Bonnycastle v. Lilly, 156 S. 
W. 874, 153 Ky. 834, L.R.A.1916B 1076; 
Parrish v. Burkley, 154 S.W. 11, 152 
Ky. 730; Miller v. Miller, 152 S.W. 
542, 151 Ky. 563; Fox v. Fox, 139 S.W. 
833, 144 Ky. 632; Lawrence v. Car- 
rithers, 130 S.W. 786, 140 Ky. 6; 
Taggart’s Ex’r v. Taggart, 121 S.W. 
693; Pruitt v. Holland, 18 S.W. 852, 92 
Ky. 641, 132 Ky.L. 867; Deboe v. Low- 
en, 8 B.Mon. 616; Watkins v. Pfeiffer, 
92 SW. 562, 29.Ky.L. 97; Young v. 
Amburgy, 87 S.W. 802, 27 Ky.L. 1079; 
Dulaney v. Dulaney, 79 S.W. 195, 25 
Ky.L. 1659; Louisville Trust Co. v. 
Brdman, 58 S.W. 814, 22 Ky.L. 729; 
Hood v. Dawson, 33 S.W. 75, 98 Ky. 


In some jurisdictions the 
language of a devise which would have created an 
estate tail in the absence of statute will be held to 
ereate a fee in the first devisee, in accordance with 
statutes converting estates tail into estates in fe 
The estate in fee into which an estate tail is convert- 
ed by statute has been held to be a fee simple abso- 
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285, 17 Ky.L. 880; Sanders v. Wade, 
30 S.W. 656, 17 Ky.L. 205. See Harper 
v. Patterson, 144 S.W. 42, 147 Ky. 356 
(recognizing rule). 


Md.—tTravers v. Wallace, 49 A. 415, 
93 Md. 507; Dickson v. Satterfield, 53 
Md. 317; Chew v. Chew, 1 Md. 163. 


Mich.—Rhodes v. Bouldry, 101 N.W. 
206, 138 Mich. 144, 10 Prob.Rep.Ann, 
295; Fraser v. Chene, 2 Mich. 81. 


Miss.—Bolton v. Barnett, 95 So. 721, 
131 Miss. 802; Wallace v. Wallace, 
75 So. 449, 114 Miss. 591; Nicholson 
v. Fields, 71 So. 900, 111 Miss. 638. 


N.Y.—Buel v. Southwick, 70 N.Y. 
581; Brown v. Lyon, 6 N.Y. 419; Bar- 
low v.' Barlow, 2) N.Y. 386; Lott iv. 
Wyckoff, 1 Barb. 565 [aff 2 N.Y. 355]; 
Kiowa Realty Co. v. Molenaor, 165 
N.Y.S. 131, 98 Misc. 694; Van Rens- 
selaer v. Poucher, 5 Den. 35; Grout v. 
Townsend, 2 Den. 336 [aff 2 Hill 554]; 
Vanderheyden vy. Crandall, 2 Den. 9 
[aff 1 N.Y. 491]. 


N.C.—Washburn v. Biggerstaff, 143 
S.E. 210, 195 N.C. 624; Harward v. 
Edwards, 116 S.E: 1,7185'° N.C. .604; 
Vinson v. Gardner, 116 S.E. 412, 185 
N.C. 193; Masters v. Randolph, 110 
S.E. 598, 183 N.C. 3; Leathers v. Gray, 
TS 65779 LOn UNG! 624"9 SA SiR: 
30; Folk v. Whitley, 30 N.C. 133; 
Weatherly v. Armfield, 30 N.C. 25. 


Pa.—Jones v. Gulf Refining Co., 144 
A. 895, 295 Pa. 92; Snyder v. Platzer, 
112 A. 769, 269 Pa. 497; Breinig vy. 
Smith, 110 A. 285, 267 Pa. 207; Cross 
v. Dye, 102 A. 816, 259 Pa. 207; My- 
lin. v./Hurst,.102° AL 7429) 259 (Rar 777; 
In re Christy’s Estate, 91 A. 939, 245 
Pa. 15293) Davis vi) Van i Horn; 88 Ae 
363, 241 Pa. 144; Gilland v. Hallett, 
87 A. 308, 240 Pa. 268; Roth v. Cohn, 
84 A. 964, 236 Pa. 534; Kyner v. Hock- 
ersmith, 84 A. 506, 235 Pa. 586; In re 
Kirby’s Estate, 84 A. 455, 235 Pa. 542; 
Horton v. McCall, 82 A. 472, 233 Pa. 
405; Arnold v. Muhlenberg College, 
76 A. 30, 227 Pa. 321; McCullough v. 
Johnetta Coal Co., 59 A. 984, 210 Pa. 
222, 10 Prob.Rep.Ann. 364; Graham 
v. Abbott, 57 A. 178, 208 Pa. 68; In re 
Vilsack’s Estate, 57 A. 32, 207 Pa. 
611; McCafferty v. Duerr, 56 A. 430, 
207 Pa. 261; Pifer v. Locke, 55 A. 790, 
205 Pa. 616; Simpson y. Reed, 54 A. 
499, 205 Pa. 53; Stouch v. Zeigler, 46 
A, 486, 196 Pa. 489; Palethorp v. 
Palethorp, 45 A. 3822, 194 Pa. 408; 
Grimes v. Shirk, 32 A. 1138, 169 Pa. 
74; Armstrong v. Michener, 28 A. 447, 
160 Pa. 21 [aff 10 Montg.Co. 13]; <Al- 
len v. Henderson, 49 Pa. 333; Kay .v. 
Seales, 37 Pa. diy) 78) Amo. 399% eTn 
re Ritter’s Hstate, 53 Pa.Super. 337; 
Corrin v. Elliott, 23 Pa.Super. 449; 
Jones v. Gulf Refining Co., 10 Pa.Dist. 
&Co. 353; Summers v. Simpson, 28 
Pa,Dist. 982; Mayer v. Walker, 14 Pa. 
Dist. 638, 32 Pa.Co. 335; Conaway’s 
Estate, 40 Pa.Co. 389; Mason vy. Slo- 
cum, 25 Pa.Co. 620; Glass v. Glass, 6 
Pa.Co. 408; Stocksleger’s Estate, 5 
Pa.Co. 305. See In. re English’s Es- 
eyes A. 913, 270 Pa. 1 (recognizing 
rule). 


Tenn.—Harwell v. Harwell, 271 S. 
W. 358, 151 Tenn. 587; Anderson vy. 


For later cases, developments and changes in the law see Annotations, 
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lute, although there may be a provision for a limita- 
tion over in defeasance thereof.** 
sition has also been taken, however, that the estate 
created by the operation of the statute in such case 
is a defeasible fee, which will be defeated on the 
happening of the event or contingency on which the 
gift over is to take effect.%° 


Conveyance of fee simple by devisee of estate tail. 
It has been held under statutes in some jurisdic- 


The contrary po- 


Lucas, 204 S.W. 989, 140 Tenn. 336; 
Scruggs v. Mayberry, 188 S.W. 207, 
135 Tenn. 586; Middieton v. Smith, 1 
Coldw. 144; Johnson y. Johnson, 4 
Tenn.Civ.A. 118. 


Va.—Turner v. Monteiro, 103 S.E. 
572, 127 Va. 537, 13 A.L.R. 383; King 
v. Johnson, 83 S.E. 1070, 117 Va. 49; 
Tinsley v. Jones, 13 Gratt. (54 Va.) 
289; Callis ‘v. Kemp, 11 Gratt. (52 
Va.) 78; Nowlin v. Winfree, 8 Gratt. 
(49. Va.) 346; Doe ex dem. See v. 
Craigen, 8 Leigh (35 Va.) 449; Tate 
vi Tally, “3"Call- (7) Vase). 354: 


EN tere Sr v. Graham, 4 W.Va. 


Can.—Ernst v. Zwicker, 27 Can.S.C, 
594 [rev 29 N.S. 258]. 


[a] Statute applied to other es- 
tates.—It has been held that a stat- 
ute which converts estates tail into 
estates in fee simple will also operate 
to change a qualified fee or a fee sim- 
ple conditional into a fee simple. 
Baltimore, ete., R. Co. v. Patterson, 
13 A. 369, 68 Md. 606. 


68. Travers v. Wallace, 49 A. 415, 
93 Md. 507; Lott v. Wyckoff, 1 Barb. 
565 [aff 2 N.Y. 355]; Carter v. Tyler, 
1 Call (5 Va.) 165. See also cases in- 
fra this note. 


_ [a] In Kentucky (1) although it 
is provided by the statute converting 
an estate tail into an estate in fee 
simple, that every limitation placed 
upon such estate shall be held valid, 
if the same would be valid when lim- 
ited upon an estate in fee simple, it 
has been held that when an estate tail 
is converted under the statute into a 
fee, it becomes an absolute fee. Breck- 
inridge v. Denny & Faulkner, 8 Bush 
523; Deboe v. Lowen, 8 B.Mon. 616; 
Watkins vy. Pfeiffer, 92 S.W. 562, 29 
Ky.L. 97; Dulaney v. Dulaney, 79 S. 
W. 195, 25 Ky.L. 1659. (2) The con-= 
trary position has also been taken 
under the same statute, however, that 
the estate in fee into which an estate 
tail is converted may be a defeasible 
fee, Pruitt v. Holland, 18 S.W. 852) 
92 Ky. 641, 138 Ky.L. 867. 


Construction of devise to create 
defeasible fee, and not estate tail, 
in first instance, in jurisdictions 
whero estate tail converted by statute 
re feo simple absolute see supra § 


69. Goldsby v. Goldsby’s 
38 Ala. 404; Vinson v. Gardner, 116 
S.E. 412, 185 N.C. 198; Anderson y. 
Lucas, 204 S.W. 989, 140 Tenn. 336; 
pA es v. Johnson, 4 Tenn.Civ.A. 


[a] In New York (1) under a stat- 
ute enacted in 1786, abolishing estates 
tail and providing that where any per- 
son would, in the absence of statute 
become seized of lands in fee tail by 
virtue of any devise or grant, such 
person, instead of becoming seized in 
fee tail, would be deemed to become 
seized in fee simple absolute, it was 
held that a person to whom an estate 
was devised in language creating an 
estate tail with a provision for a gift 
over on death without issue, would 


Adm’r, 


Same title and section number, 
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tions,‘° that although the first devisee has an estate 
tail, he may dispose of an estate in fee simple abso- 
lute, the conveyance operating to bar the entail.7+ 


Conversion into life estate and remainder. 
some jurisdictions, under the operation of statute, 
language in a will which would, in the absence of 
statute, create an estate tail, will create a life es- 
tate in the first devisee, with a remainder in fee sim- 
ple being variously disposed of, as to the life tenant’s 
children or issue,?? or to those to whom the estate 
tail would first pass according to the course of the 
common law on the death of the first devisee.7? It 
has been held that a statute converting an estate tail 
into a life estate and remainder in fee will not be 


take, under the statute, a fee simple 
absolute, and not a defeasible fee, the 
statute operating to render the execu- 
tory devise over void. Lott v. Wy- 
ckoff, 1 Barb.—565 [aff 2° N.Y. 355]. 
(2) However, under a statute enact- 
ed in 1830 (Real Prop. L. § 32), pro- 
viding that every estate which would 
be adjudged a fee tail according to 
the law of the state as it existed be- 
fore July 12, 1782, shall be deemed 
a fee simple, and if no valid remain- 
der be limited thereon, a fee simple 
absolute, and that where a remainder 
in fee shall be limited on any estate 
which would be a fee tail, according 
to the law of the state before such 
date, such remainder shall be valid as 
a contingent limitation on a fee, and 
shall vest in possession on the death 
of the first taker, without issue living 
at the time of such death, it is held 
that since the statute expressly ex- 
cepts from its effect all estates where 
a valid remainder was limited after 
the estate tail, the estate in fee into 
which an estate tail is converted by 
the statute may be defeasible by a 
contingent limitation thereon. Buel 
v. Southwick, 70 N.Y. 581. 


Defeasible fees in general see Supra 
§§ 1551-1560. 


70. See statutory provisions. 


71. Woodley v. Howse, 3 P.(2d) 
475, 183 Kan. 639; Davis v. Davis, 246 


P. 982, 121 Kan. 312; Skolfield -v. 
Litchfield, 102 A. 240, 116 Me. 440; 
Fisk v. Keene, 35 Me. 349; Sisson 


v. Ellis, 19 U.C.Q.B. (Ont.) 559. 


Barring estates tail in general see 
Estates §§ 50-57. 


72. See statutory provisions; 
cases infra this note. 


[a] Conversion into life estate in 
first devisee with remainder in fee 
simple in his children.—In the fol- 
lowing cases it has been held that un- 
der statutes abolishing or modifying 
estates tail in the jurisdiction, lan- 
guage in a will which would have 
ereated an estate tail in the absence 
of statute, would be held to create a 
life estate in the first devisee, with a 
remainder in fee simple in’ his chil- 
dren, living at his death. Doty v. 
Teller, 23 A. 944, 54 N.J.Law 163, 33 
Am.S.R. 670; Morehouse v. Cotheal, 
91 N.J.Law 480; Wright v. Gaskill, 
7? KILOS, 14, Ne og. 14255 Cruser \v. 
Wert, 9 N.J.L.J. 21 [aff 13 A. 36, 49 
N.J.Law 475]. 


73. See statutory provisions; 
cases infra this note. 


[a] Conversion into life estate in 
first devisee with remainder in fee 
simple in those to whom estate would 
pass at common law.—(1) In the fol- 
lowing cases it has been held that 
under statutes abolishing or modify- 
ing estates tail in the jurisdiction, 
language in a will which would have 


and 


and 
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applied to a devise in which an estate tail is created 
in remainder following a life estate, but that the re- 
mainder will be construed to be in fee simple.74* It 


has been held that a statute converting an estate tail 


In 


created an estate tail in the absence 
of statute would be held to create a 
life estate in the first devisee, with a 
remainder in fee simple in those to 
whom the estate would first pass ac- 
cording to the course of the common 
law, on the death of the first devisee. 
Gaines v. Arkansas Nat. Bank, 280 S. 
W. 993, 170 Ark. 679; De Loney v. 
Froug, 227 S.W. 980, 147 Ark. 568; 
Gray v. McGuire, 215 S.W. 6938, 140 


Ark. 109; Causey v. Wolfe, 204 S.W. 
977, 185 Ark. 9; Gist v. Pettus, 171 S. 
W. 480, 115 Ark. 400; Mercantile 


Trust Co. v. Adams, 129 S.W. 1101, 95 
Ark. 333; Wheelock v. Simons, 86 S. 
W. 830, 75 Ark. 19; Stearns v. Curry, 
137 N.E. 471, 306 Ill. 94; 
Baker, 120 N.E. 525, 284 Ill. 537; Kol- 
mer v. Miles, 110 N.E. 407, 270 Ill. 20; 
Bowlin v. White, 91 N.E. 658, 244 Ill. 
623; Schee v. Boone, 243 S.W. 882, 295 
Mo. 212; Welch v. Wagner, (Mo.) 232 
S.W. 146; Gillilan v. Gillilan, 212 S. 
W. 348, 278 Mo. 99; Nichols v. Robin- 
son, (Mo.) 211 S.W. 14; King v. Theis, 
199 S.W. 1838, 272 Mo. 416; Cox v. 
Jones, 129 S.W. 495, 229 Mo. 53; Har- 
bison v. Swan, 58 Mo. 147; In re Kel- 
so’s Hstate, 37 A. 747, 69 Vt. 272. (2) 
And under statutes establishing such 
rule, it has been held that the remain- 
der in fee simple is in the children of 
the first devisee, if he have children 
(Mercantile Trust Co.-v. Adams, 129 
S.W. 1101, 95 Ark. 333; Gannon vy. 
Pauk, 83 S.W. 453, 183 Mo. 265; Miller 
v. Ensminger, 81 S.W. 422, 182 Mo. 
195; Bone v. Tyrrell, 20 S.W. 796, 113 
Mo. 175; Chiles v. Bartleson, 21 Mo. 
344), (3) or in the heirs of his body 
(Danberg v. Langman, 149 N.E. 245, 
318 Ill. 266; Bowlin v. White, 91 N.E. 
658, 244 Ill. 623; Peterson v. Jackson, 
638 N.E. 648, 196 Ill. 40; Welliver v. 
Jones, 46 N.E. 712, 166 Ill. 80, 2 Prob. 
Rep.Ann. 135; Cox v. Jones, 129 S.W. 
495, 229 Mo. 53; In re Kelso’s Estate, 
37 A. 747, 69 Vt. 272), (4) or in his 
collateral heirs, in the absence of 
lineal descendants at his death 
(Brown v. Rodgers, 28 S.W. 630, 125 
Mo. 392). 


74. Bowlin v. Vinsant, (Ark.) 55S. 
W.(2d) 927; Pletner v. Southern Lum- 
ber Co., 292 S.W. 370, 173 Ark. 277. 


[a] Rule applied.—(1) It has been 
held that a life estate and remainder 
in fee simple is created by a devise to 
A for life, remainder to B and B’s 
bodily heirs, and if B should die leav- 
ing no bodily heirs, then over (Pletner 
v. Southern Lumber Co., 292 S.W. 370, 
173 Ark. 277), (2) or by a devise to A 
for life, and at his death to B and the 
heirs of B’s body (Bowlin v. Vinsant, 
(Ark.) 55 S.W.(2d) 927. See also Bell 
v. Gentry, 218 S.W. 194, .141 Ark. 484 
[where, under a devise to A for life 
or until remarriage, remainder to B 
and B’s bodily heirs, it was held that 
B took a remainder in fee]), (3) and it 
is held that a statute converting an 
estate tail into a life estate and re- 


Baker v.. 


into a life estate and remainder in fee will operate to 
destroy a limitation after the estate tail, in the na- 
ture of a remainder expectant on the estate tail.7® 


Restricted entailment. 
jurisdictions the estate tail devised by a will be- 
comes an estate in fee simple absolute in the issue 
of the first donee in tail,7® and in some Jurisdictions 
an estate may be devised in tail for no longer time 
than to the children of the first devisee.77 


Construction of will as affected by statute. 


Under the statutes in some 


Even 


mainder in fee does not apply to the 
language of the devise creating an es- 
tate tail in remainder, since it was 
apparently the testator’s intention to 
vest more than a life estate in the 
devisee of the remainder devised in 
tail (Pletner v. Southern Lumber Co., 
supra; Bowlin v. Vinsant, supra). 


75. Hickox v. Klaholt, 126 N.E. 
166, 291 Ill. 544; Kolmer y. Miles, 110 
N.E. 407, 270 Ill. 20. 


76. See statutory provisions; 
cases infra this note. 


[a] Conversion into fee simple in 
issue of first donee in tail.—(1) In 
the following cases it has been held 
that under statutes modifying estates 
tail in the jurisdiction, language in a 
will which would have created an es- 
tate tail in the absence of statute, 
would be held to create an estate in 
fee siniple absolute in the issue of the 
first donee in tail (In re Youtsey, 260 
F. 423; Youtsey v. Niswonger, 258 
F. 16, 169 C.C.A. 154 [both cases con- 
struing Ohio statute]; St. John v. 
Dann, 34 A. 110, 66 Conn. 401; Chap- 
pel v. Brewster, Kirby (Conn 175; 
Dungan v. Kline, 90 N.E. 938, 81 Ohio 
St. 371; Phillips v. Herron, 45 N.E. 720, 
55 Ohio St. 478; Harkness v. Corn- 
ing, 24 Ohio St. 416; Laver v. Kreit- 
er, 7 Ohio App. 441; Naylor v. Loom- 
is, 9 Ohio Cir.Ct. 96, 6 Ohio Cir.Dec. 
41. See Rudkin v. Rand, 91 A. 198, 88 
Conn. 292; Poor v. Hart, 114 Ohio N.P. 
N.S. 49 [both cases recognizing rule]), 
(2) and, under such a statute, it is 
held that the interest of the first donee 
in tail is not the same as that of a 
mere life estate (In re Youtsey, 260 F. 
423; Dungan vy. Kline, 90 N.E. 938, 81 
Ohio St. 371; Harkness vy. Corning, 
supra. But see Laver v. Kreiter, 7 
Ohio App. 441 [where it was held 
that the first devisee took an estate 
for life only]), (3) such statute be- 
ing intended to restrict the entail- 
ment to the immediate issue of the 
first donee (Harkness v. Corning, 
Supra), (4) and to forbid devises to 
persons who are in fact more remote 
than the immediate issue of persons 
in being at the time of the testator’s 
death (Phillips v. Herron, 45° N.B. 
720, 55 Ohio St. 478); (5) and the is- 
sue of the tenant in tail has no estate 
in the land devised during such ten- 
ant’s life, since such issue take by 
descent and have no interest other 
than that of an heir apparent or pre- 
sumptive, of the tenant in tail (Dun- 
gan v. Kline, supra. See Rudkin v. 
Rand, 91 A. 198, 88 Conn. 292 [recog- 
nizing rule]), (6) but on the termina- 
tion of the interest of the first donee 
in the estate at his death, the estate 
tail is enlarged in the hands of his 
issue into an absolute estate in fee 
simple (In re Youtsey, 260 F. 423 
[construing Ohio statute]; Harkness 
y. Corning, supra). 


77. See statutory provisions; 
cases infra this note. 


and 


and 


“> 
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where estates tail have been abolished or modified 
by statute, the determination of whether the lan- 
guage of a particular will is such as would have ere- 
ated an estate tail in the absence of statute is still 
necessary,’® for under the statutes the will is first 
to be construed to ascertain if the provisions are 
such as would create an estate tail, and if so the dev- 
isees will then take not an estate tail as formerly, 
but according to the provisions of the statute.*° 
statute abolishing or modifying estates tail will be 
applied to such an estate created by will, notwith- 
standing a contrary intention of the testator,*°® since 
the statute is not based on the intention of the testa- 
tor, but upon the public policy which forbids the cre- 
ation of such an estate, although so intended.*+* 
the language of the will properly construed would not 
create an estate tail, the statutes relating to such 
estates have no application, and the devisees will 
take such an estate as the language used is appropri- 


[a] Estate disentailed in -children 
of first devisee.—It has been held that 
under the operation of a statute pro- 
viding that no person seized of a fee 
simple shall have a right to devise 
any estate in fee tail for a longer 
time than to the children of the first 
devisee, that the entailment lasts 
through the life of the first devisee 
until the estate passes to his children, 
and no longer, the estate being disen- 
tailed as soon as it reaches the chil- 
dren, by operation of the statute, and 
enlarged into an estate in fee simple. 
Sackett v. Paine, 128 A. 209, 46 R.I. 
439; Wilcox v. Heywood, 12 R.I. 196. 


7g. Hertz v. Abrahams, 36 S.E. 


409, 110 Ga. 707, 50 L.R.A. 361. See 
also cases infra note 79. 
79. U.S.—Pearsol v. Maxwell, 68 


F. 513 [aff 76 F. 428, 22 C.C.A. 262]. 


Ala.—Carter v. Couch, 47 So. 1606, 
157 Ala. 470, 20 L.R.A.N.S. 858; Smith 
v. Greer, 6 So. 911, 88 Ala. 414; Bibb 
v. Bibb, 79 Ala. 437; Goldsby v. Golds- 
by’s Adm’r, 38 Ala. 404; Martin v. 
McRee, 30 Ala. 116. 


Ark.—Mercantile Trust Co. v. Ad- 
amsel29) “SOW. 1101, 595. Ark. 3335 
Wheelock v. Simons, 86 S.W. 830, 75 
Ark. 19. 


Conn.—St. John v. Dann, 34 A. 110, 
66 Conn. 401; Chappel v. Brewster, 
Kirby 175. 


D.C.—Dengel v. Brown, 1 App.D.C. 
423. 


Ga.—Hertz v. Abrahams, 36 S.E. 
409, 110 Ga. 707, 50 L.R.A. 361; Wil- 
kerson v. Clark, 7 S.E. 319, 80 Ga. 367, 
12 Am.S.R. 258; Craig v. Ambrose, 
4 S.E. 1, 80 Ga. 134; Butler v. Ralston, 
69 Ga. 485; Brown v. Weaver, 28 Ga. 
Suiide 


Ill.— Bowlin v. White, 91 N.E. 658, 
244 Itl. 623; Peterson v. Jackson, 63 
N.E. 6438, 196 Ill. 40; Welliver v. 
Jones, 46 N.E. 712, 166 Ill. 80, 2 Prob. 
Rep.Ann. 135. 


Ind.—Moore v. Gary, 48 N.E. 630, 
149 Ind. 51;. Gonzales v. Barton, 45 
Ind. 295. 


Ky.—Lawrence v. Carrithers, 130 S. 
W. 786, 140 Ky. 6: Taggart’s Ex’r v. 
Taggart, 121 S.W. 693; Hood v. Daw- 
son, 33 S.W. 75, 98 Ky. 285, 17 Ky.L. 
880; Pruitt v. Holland, 18 S.W. 852, 
92 Ky. 641, 138 Ky.L. 867; Deboe v. 
Lowen, 8 B.Mon. 616; Watkins v. 
Pfeiffer, 92 S.W. 562, 29 Ky.L. 97; 
Young v. Amburgy, 87 S.W. 802, 27 
Ky.L. 1079; Dulaney v. Dulaney, 79 
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ate to create. 


A 


If 


session. ®& 


S.W. 195, 25 Ky.L. 1659; Sanders v. 
Wade, 30 S.W. 656, 17 Ky.L. 205. 


Md.—tTravers v. Wallace, 49 A. 415, 
93 Md. 507; Dickson v. Satterfield, 53 
Md. 317; Chew v. Chew, 1 Md. 163. 


Mich.—Rhodes v. Bouldry, 101 N.W. 
206, 1838 Mich. 144, 10 Prob.Rep.Ann. 
295; Fraser v. Chene, 2 Mich. 81. 


Mo.—Cox v. Jones, 129 S.W. 495, 
229 Mo. 53; Gannon v. Pauk, 83 S.W. 
453, 183 Mo. 265; Miller v. Ensminger, 
81 ‘S.W. 422,182 Mo. 195; Brown Vv: 
Rodgers, 28 S.W. 630, 125 Mo. 392; 
Bone v. Tyrrell, 20 S.W. 796, 113 Mo. 
175; Harbison v. Swan, 58 Mo. 147; 
Chiles v. Bartleson, 21 Mo. 344. 


N.H.—Merrill v. American Baptist 
Missionary Union, 62 A. 647, 73 N.H. 
4147237 Iu SROAVNGS. sass del hy Am. Sar: 
tee 6 Ann.Cas. 646, 11 Prob.Rep.Ann. 


N.J.—Doty v. Teller, 23 A. 944, 54 
N.J.Law 1638, 33 Am.S.R. 670; More- 
house v. Cotheal, 21 N.J.Law 480; 
Cruseriva NVCLU, JoueNidlandere to Late as 
A. 36, 49 N.J.Law 475]; Den ex dem. 
Crane v. Fogg, 3 N.J.Law 819; Wright 
v. Gaskill, 72 A. 108, 74 N.J.Eq. 742. 


N.Y.—Barlow v. Barlow, 2 N.Y. 386; 
Lott v. Wyckoff, 1 Barb. 565 [aff 2 
N.Y. 355]; Van Rensselaer v. Pouch- 
er, 5 Den. 35; Grout v. Townsend, 2 
Den. 336 [aff 2 Hill 554]; Vanderhey- 
rage v. Crandall, 2 Den. 9 [aff 1 N.Y. 


N.C.—Leathers vy. Gray, 7 S.E. 657, 
LOMSN- C6255 Oo Aamasak. 30h Olin vi 
Whitley, 30 N.C. 133; Weatherly v. 
Armfield, 30 N.C. 25. 


Ohio.—Naylor v. Loomis, 9 Ohio 
Cir.Ct. 96, 6 Ohio Cir.Dec. 41; Gib- 
son v. Moulton, 2 Disn. 168 [aff 11 
Ohio St Len 4. 


Or.—Rowland vy. Warren, 10 Or. 129. 


Pa.—Arnold v. Muhlenberg College, 
76 A. 30, 227 Pa. 321; McCullough v. 
Johnetta Coal Co., 59 A. 984, 210 Pa. 
222, 10 Prob.Rep.Ann. 364; Graham v. 
ADDOtt. 5 An. lien 20ST anLOoke bn ne 
Vilsack’s Estate, 57 A. 32, 207 Pa. 611; 
McCafferty v. Duerr, 56 A. 430, 207 
Pa. 261; Pifer v. Locke, 55 A. 790, 205 
Pa. 616; Simpson v. Reed, 54 A. 499, 
205 Pa. 58; Corrin v. Elliott, 23 Pa. 
Super. 449; Summers vy. Simpson, 28 
Pa.Dist. 982; Mayer v. Walker, 14 Pa. 


Dist. 638, 82 Pa.Co. 8385; Conaway’s 
Est., 40 Pa.Co. 389; Stocksleger’s 
Est., 5° Pa.Co, 305: 


R.I.—In re Manchester, 49 A. 36, 22 
YE. 6 ol0s 


Statute not retroactive. 


[§ 1579 


Where a devise to the first devisee 
is followed by a limitation over on the death of such 
devisee without issue, since for an estate tail to be 
created the limitation over must be upon an indefinite 
failure of issue,8? where such a limitation over is 
construed to be upon a definite, and not an indefinite, 
failure of issue, by provision of statute er otherwise, 
either a defeasible fee with an executory devise 
over®4 or a life estate and remainder®® will be creat- 
ed, depending upon the language of the particular 
will, and not an estate tail, whether or not an estate 
tail may be otherwise created in the jurisdietion. 


Application of statute to estate tail in remainder. 
It has been held that a statute abolishing or mod- 
ifying an estate tail will apply as well to vested re- 
mainders in fee tail as to immediate estates in pos- 


It is held that a statute 


Tenn.—Scruggs v. Mayberry, 188 S. 
W. 207, 135 Tenn. 586; Williams v. 
Williams, 3 Baxt. 55; Middleton v. 
Smith, 1 Coldw. 144. 


Vt.—In re Kelso’s Estate, 37 A. 747, 
69) Wat 22 


Va.-—East v. Garrett, 9 S.E. 1112, 
84 Va. 523; Tinsley v. Jones, 13 Gratt. 
(S540 Via,), ooo Catlisien . Kemp sels 
Gratt. (52 Va.) 78; Nowlin v. Win- 
free, 8 Gratt. (49 Va.) 346; See v. 
Craigen, 8 Leigh (35 Va.) 449. 


W.Va.—Graham v. Graham, 
Va. 320. 


Can.—Ernst v. Zwicker, 27 Can.S.C. 
594 [rev 29 N.S. 258]. 


[a] Statute as rule of property.— 
Under Act (1784) c 22 § 5 (Shannon 
Code § 3673), converting estates tail 
into estates in fee simple, it has been 
held that the statute creates a rule 
of property and its application ought 
not to be rendered difficult by a lati- 
tudinarian construction of familiar 
words, the technical signification of 
which uniformly creates an estate tail 
at common law. Harwell v. Harwell, 
20) SUWee3do8, 151 Tenn. 5878 foacs 
Scruggs v. Mayberry, 188 S.W. 207, 
135 Tenn. 586]; Scruggs v. Mayberry, 
188 S.W. 207, 185 Tenn. 586. 


80. Terry v. Hood, 55 So. 4238, 172 
Ala. 40; Lawrence v. Carrithers, 130 
S.W. 786, 140 Ky. 6; Harwell v. Har- 
well, 271 S.W. 358, 151 Tenn. 587. 


81. Terry v. Hood . 42 
Wigte6 Ne » 55 So. 428, 172 


82. U.S.—Yocum vy. Parker, 134 F. 
205, 67 C.C.A. 227 [aff 130 F. 722, rev 
£30 ES 770, 66" ClCeALe One 


Miss.—Thomas v. Thomas, 58 So. 
630, 97 Miss. 697. 


Mo.—Gannon v. Albright, 81 S.W. 
1162, 183 Mo. 238, 105 Am.S.R. 471, 
67 L.R.A.. 97, 9 Prob.Rep.Ann. 261. 


N.C.—Millsaps v. Estes, 46 S.H. 988, 
134 N.C. 486. 


Pa.—Jones v. Jones, 51 A. 362, 201 
Pa. 548; In re Moorhead’s Estate, 
36) AL G47, U8 0e Pa.  1nox 


83. See supra § 1574. 


Gift over on death without issue 
construed aS providing for definite 
or indefinite failure of issue in gen- 
eral See supra § 1331. 


84. See statutory provisions; and 
supra §§ 1553, 1554. 


85. See infra § 1622. 
86. Van Rensselaer y. Poucher, 5 


4 W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1579-1580] 


abolishing or modifying estates tail is not applicable 
to a devise which became effective before the enact- 


ment of the statute.87 


[§ 1580] 10. The Rule in Shelley’s Case; Gift to 
One for Life, Remainder to His Heirs or the Heirs 
of His Body***’—a. In General—(1) Statement of 
The rule in Shelley’s case is that when the 
aneestor by any gift or conveyance takes an estate 
of freehold, and in the same gift or conveyance an 
estate is limited either mediately or immediately to 


Rule. 


Den. (N.Y.) 35; Vanderheyden v. 
Crandall, 2 Den. 9 [aff 1 N.Y. 491]. 


87. Reinhart v. Lantz, 37 Pa. 488; 
Harper’s Estate, 1 Brewst. (Pa.) 471. 


Construction of will to create es- 
tate tail by implication not affected 
by statute prohibiting such construc- 
tion, enacted subsequent to testator’s 
peeth see supra § 1573 text and note 


88. Application of rule in Shel- 
ley’s Case to estates created by deed 
see Deeds § 311. 


s9. U.S.—Vogt v. Graff, 32 S.Ct, 
134, 222 U.S. 404, 56 L.Hd. 249; Dan- 
jel v. Whartenby, 17 Wall. 639, 21 L. 
Ed. 661. 


Conn.—Goodrich~ v. 
Conn, 448, 453. 


Ga.—Jones v. Jones, 20 Ga. 699, 700. 


Ind.—Lee v. Lee, 91 N.E. 507, 508, 
45 Ind.App. 645. 


Md.—Rhodes vy. Brinsfield, 135 A. 
245, 246, 151 Md. 477. 


N.J.—Kennedy v. Kennedy, 29 N.J. 
Law 185. 


N.Y.—Bond y. MecNiff, 38 N.Y.Super. 
83, 87. 


N.C.—Walker v. Butner, 122 S.E. 
301, 302, 187 N.C. 535; Cohoon v. Up- 
ton, 93 S.B. 446, 174 N.C.. 88; Ford 
v. McBrayer, 88 S.E. 736, 171 N.C. 
420; Britt v. Rowland Lumber Co., 
48 S.E. 586, 136 N.C. 171, 9 Prob.Rep. 
Ann. 681. 


Pa.—First v. Runkle, 43 Pa.Co. 386. 


Eng.—Shelley’s Case, 1 Coke 104a, 
76 Reprint 206, 234. 


To same effect Doe ex dem. Wright 
v. Gooden, 11 Del. 397, 408; Kaup v. 
Weathers, 135 N.E, 38, 302 Ill. 569; 
Carpenter v. Hubbard, 105 N.E. 688, 
263 Ill. 571; Winchell v. Winchell, 
LLOQ IN.) 82855 259 Hl. 47 so ord «Vv. 
Comstock, 88 N.E. 1012, 1015, 240 111. 
492; Siceloff v. Redman’s Adm’r, 26 
Ind. 251, 255; Lippincott v. Davis, 28 
A. 587, 59 N.J.Law 241; Lyman v. Ly- 
man, 143 A. 200, 293 Pa. 490; Glenn v. 
Stewart, 108 A. 599, 265 Pa. 208; Stout 
v. Good, 91 A. 6138, 245 Pa. 383; Gernet 
v. Lynn, 31 Pa. 94, 98; Keith v. Keith, 
12 Pa.Dist.&Co. 416; Wilcox’s Estate, 
11 Pa.Dist.&Co. 781; King v. Johnson, 
Come On Or alelidi aVichaa Oe 


[a] Other statements of rule.— 
(1) “The positive rule of tenure of 
feudal origin, called the Rule in Shel- 
ley’s Case, has said that a legal lim- 
itation of the inheritance to heirs spe- 
cial, being a remainder immediately 
or mediately expectant on a legal lim- 
itation of a particular estate of free- 
hold to the ancestor, shall not oper- 
ate as an original gift to the heirs, 
but that, whenever such a remainder 
is limited, the inheritance involved in 
it shall be adjudged the inheritance 
of the ancestor, and be descendible 
from him, as the root of succession, 
in the same manner as if the remain- 
der had been limited to him and his 
heirs of the species described, con- 


Lambert, 10 


——— 
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his heirs in fee or in tail, “the heirs” are words of 
. limitation of the estate and not of purchase*® and 


the ancestor takes the remainder as well as the life 


case may be.%? 


scent.°? 


trary not only to the express and un- 
equivocal intention of the several lim- 
itations which in terms design a par- 
ticular estate only for the ancestor, 
and a remainder of inheritance for the 
heirs in their own right by purchase, 
but to the otherwise legal capacity of 
the limitations as they stand express- 
ed, to effect the whole of that inten- 
tion.”” In re Stocksleger’s Estate, 5 
Pa.Co. 305, 308. (2) “Wherever an 
estate for life is given to the ances- 
tor or propositus, and a subsequent 
gift is made to take effect after his 
death in such terms as to embrace, ac- 
cording to the ordinary principles of 
construction, the whole series of his 
heirs or heirs of his body, or whole 
inheritable issue taking in .a course 
of succession, the law requires that 
the heirs or heirs male of the body 
or issue shall take by descent, and 
will not permit them to take by pur- 
chase, notwithstanding any expres- 
sion of intention to the contrary.” 
Van Grutten v. Foxwell, [1897] A.C. 
658. (8) “If an estate of freehold be 
given to the ancestor and a remain- 
der be thereon limited to his heirs 
or to the heirs of his body, such re- 
mainder is immediately executed in 
possession in the ancestor so taking 
the freehold and he takes an estate 
in fee or in tail according to the terms 
of the limitation.” Williams v. Fos- 
ter, 21 S.C.L. 193, 194 [quot Smith v. 
Smith, 24 S.C. 304, 314]. (4) ‘“‘Where 
the ancestor takes an estate of free- 
hold with remainder to his heirs, or 
heirs of his body, the word ‘heirs’ is 
a word of limitation of the estate, 
and not of purchase.” Rogers v. Rog- 
ers, 3 Wend. (N.Y.) 503, 511, 20 Am. 
D. 716. (5) “When an estate of free- 
hold is limited to a person, and in the 
same instrument there is a Kimitation, 
either mediate or immediate, to his 
heirs or the heirs of his body, the 
word ‘heirs’ is to be taken as a word 
of limitation, or, in other words, the 
ancestor takes the whole estate com- 
prised in these words; if it be to the 
heirs of his body, a fee tail; if to 
his heirs, a fee simple.” Trumbull v. 
Trumbull, 21 N.E. 366, 149 Mass. 200, 
202- 4 ae RA 7. (6) - Wvah ena per= 
son takes an estate of freehold, legal- 
ly or equitably, under a deed, will or 
other writing, and in the same instru- 
ment there is a limitation by way of 
remainder, either with or without the 
interposition of another estate, of an 
interest of the same legal or equitable 
quality to his heir or heirs of his 
body, as a class of persons to take 
in succession from generation to gen- 
eration, the limitation to the heirs en- 
titles the ancestor to the whole es- 
tate.’ 4 Kent Comm. p 215 [quot 
Ryan v. Ryan, 211 S.W. 183, 184, 138 
Ark. 362; Dickey v. Walrond, 253 P. 
706, 710, 200 Cal. 335; Beal v. Beal, 
IGZONGE. 1d2e Los oon il 283) Depler 
Ve Dyer, 144 NUM 212, 3012) Tits (53a; 
Cook v. Sober, 135 N.E. 60, 61, 302 Ill. 
498; Wescott v. Binford, 74 N.W. 18, 
19, 104 Iowa 645, 65 Am.S.R. 530; 
Kiene v. Gmehle, 52 N.W. 232, 85 Iowa 
312, 316; Cowman vy. Classen, 144 A. 
367, 370, 156 Md. 428; Ford v. McBray- 
er, 88 S.E. 736, 737, 171 N.C. 420; Han- 


*By GILBERT G. FINLEY (§§ 1580-1604). 


estate,®® that is, he takes a fee or fee tail as the 


The word “limitation,” as used in 


this rule, must be understood not in the sense of 
restriction but as a word deseribing the extent or 
quality of the estate conveyed, and “purchase” as 
any means of acquiring property other than by de- 
The principle of the rule is that, where 


cock v. Butler, 21 Tex. 804, 807]. (7) 
“When a person takes, an estate of 
freehold, legally or equitably, under 
a deed, will or other writing, and aft- 
erward, in the same deed, will or writ- 
ing, there is a limitation by way of 
remainder, with or without the inter- 
position of any other estate, of an in- 
terest of the same quality, as legal 
or equitable, to his heirs generally or 
his heirs of his body by that name 
in deeds or writings of conveyance, 
and by that or some such name in 
wills, and as a class or denomination 
of persons to take in succession from 
generation to generation, the limita- 
tion to the heirs will entitle the per- 
son or ancestor himself to the estate 
or interest imported by that limita- 
.’ 1 Preston Estates 263 [quot 

. Beall, 162 N.B..152,.153, 331 
Til. 28; Seay v. Cockrell, 115° SOW. 
1160, T02 Tex. 280]. To same effect 
Cook v. Councilman, 72 A. 404, 406, 109 
Md. 622. (8) “Where the ancestor 
by any will takes an estate of free- 
hold, whether by implication or di- 
rect limitation, and whether it may 
or may not determine in his lifetime, 
and in the same will an estate is lim- 
ited by way of remainder, either me- 
diately or immediately to his heirs 
or the heirs of his body, in such case 
the heirs are always words of limi- 
tation of the estate and not words 
of purchase, and therefore the an- 
cestor takes an estate in fee, or tin 
tail as the case may be.’”’ Re Simpson, 
(Alta.) [1927] 3 Dom.L.R. 46, 47 [quot 
Theobald Wills (7th ed) pp 415, 416]. 
(9) “That if an estate for life or any 
other particular estate of freehold 
be given to one with remainder to 
his heirs, the first taker shall be held 
to have the fee, and the heirs will 
take by descent and not by purchase. 
Tiedeman Real Prop. § 433 [quot Mc- 
Hatton’s Estate v. Peale’s Estate, 
(TextCivApp:) © 248 Saw. selose =alobe 
Lacy v. Floyd, (Tex.Civ.App.) 84 S.W. 
857, 859 [rev on other grounds 87 
S.W. 665, 99 Tex. 1121; Brown v. Bry- 
ee 44 S.W. 399, 17 Tex.Civ.App. 454, 
oo. 


[b] heading case.—Shelley’s Case, 
1 Coke 93b, 76 Reprint 206. 


90. Carpenter v. Hubbard, 105 N.E. 
688, 263 Ill. 571. 


91. James v. Hawkins, 132 N.E. 
551, 299 Ill. 204; Lee v. Lee, 91 N.E. 
507, 45 Ind.App. 645; Stout v. Good, 
91 A. 613, 245 Pa. 383. 


92. Cook v. Sober, 135 N.E. 60, 302 
Tll. 498; Peacock v. McCluskey, 129 
N.E. 561, 296 Ill. 87; Rhodes v. Brins- 
field, 185 A. 245, 151 Md. 477. 


“When it is said ‘the word “heirs” 
is a word of limitation of the estate, 
and not a word of purchase,’ within 
the meaning of the rule in Shelley’s 
Case, it is to be understood that the 
word ‘limitation’ is used in the sense 
of marking out the bounds or describ- 
ing the extent or quality of the estate 
conveyed to the ancestor or to the 
first taker; and the word ‘purchase’ 
is to be understood as referring to 
an estate acquired in such a manner 
as to take it out of the ordinary 
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the remainder is given to the very persons who 
would, without such remainder, take by descent from 
the life tenant, they shall be held to take by de- 
seent and not by purchase,®? its theory being that 
the law, to prevent an abeyance, vests the remain- 
der in the ancestor, who is the tenant for life, and 
by a conjunction of the two estates the estate for 
life is swallowed up or merged in the remainder, 
which is executed on the estate for life; and the ten- 
ant for life thereby becomes a tenant in fee or in 


ise 


course of descent, or as designating 
certain persons to take the estate who 
are themselves to become the root 
of a new inheritance or the stock of 
a new descent.” Hampton v. Griggs, 
TSE 5081847 N.C. 13; 


93. Smith v. Smith, 24 S.C. 364. 
94. Siceloff v. Redman’s Adm’r, 26 
Ind. 251; Bond v. McNiff, 38 N.Y. 


Super. 83 [aff 41 N.Y.Super. 543]. 


; 95. Hickson vy. Davenport, 248 F. 
By 
96. Shelley’s Case, 1 Coke 93b, 76 


Reprint 206; Abel’s Case, 18 Edw. IL 
Dnlert M.&G. 941 note, 49 E.C.L. 940, 
135 Reprint 383. 


97. Daniel v. Whartenby, 17 Wall. 


GUeSo) oso she ltd. 6615's Baker: )v. 
Scott, 62 Ill. 86; Ford v. McBrayer, 
88 S.B. 736, a N.G. 420; Gernet v. 
Lynn, 31 Pa. 


ene vy. Blake, 4 Burr. 2579, 
1 W.BI. 672, Hargraves Law Tracts 
489, 10 Eng. Ruling Cases 689. 


fa] “fhe rule is much older than 
Shelley’s case. In that case several 
judgments in the Year-Books in the 
time of Edward III are cited in sup- 
port of it. Blackstone found it recog- 
nized in a case adjudged in 18th Ed- 
ward II.” Daniel v. Whartenby, 17 
Wall. (U.S.) 639, 642, 21 L.Hd. 661 
(per Swayne, J.). 


98. See cases infra this note. 


[a] Bhus “some writers trace its 
origin to the feudal system, which fa- 
vors the taking of estates by descent 
rather than by purchase, because in 
the former case the rights of ward- 
ship, marriage, relief, and other feu- 
dal incidents attached, while in the 
latter the taker was relieved from 
those burdens. Others attribute it 
to the aversion of the common law to 
fees in abeyance, a desire to promote 
the transferability of real property, 
and, as far as possible, to make it 
liable for the specialty debts of the 
ancestor. The subject is one of curi- 
ous and learned speculation rather 
than of any practical consequence.” 
Daniel v. Whartenby, 17 Wall. (U.S.) 
639, 642, 21 L.Ed. 661 (per Swayne, 
J.). See Blackledge v. Simmons, 105 
S.E. 202, 180 N.C. 5385 (commenting 
oh Syren possible reasons for the 
rule). 


99. Depler v. Dyer, 144 N.E. 212, 
312 Ill. 537; Benton v. Baucom, 135 
S.B. 629, 192 N.C. 630. 


1. U.S.—De Vaughn vy. Hutchin- 
Son ies.ct. 461, 165 U.S) 566, 41 1, 
Ed. 827. 


Conn.—Goodrich v. Lambert, 10 
onn, 448 , 
ee eecriondson v. Dyson, 2 Ga. 
7 

Ill.—Depler v. Dyer, 144 N.E. 212, 
Rat Tl. 537% Baker v. Scott, 962) ii. 
6 


Ind.—Gonzales v. Barton, 45 Ind. 
295; Siceloff v. Redman’s Adm’r, 26 
Ind. 251. 


WILLS 
Will or deed. 


Miss.—Powell v. Brandon, 24 Miss. 
343. 


N.H.—Dennett v. Dennett, 43 N.H. 
499, 


Tex.—Wallace v. First National 
Bank of Paris, 35 S.W.(2d) 1036, 120 
Tex. 92 [rev (Civ.App.) 13 S.W.(2d) 
i76]; Brown vy. Bryant, 44 S.W. 399, 
17 Tex.Civ.App. 454. 


[a] Thus, in Texas, “in January 
1840, the common law, aS far as con- 
sistent with the Constitution and laws 
of this state, was adopted as the rule 
of decision. Hence the rule in Shel- 
ley’s case, which obtains at common 
law, must be regarded as the rule of 
property’ and of public policy to be 
applied in the construction of wills in 
Texas, aS much So as if it had been 
specifically thus adopted by legisla- 
tive enactment.” Brown vy. Bryant, 44 
S.W. 399, 17 Tex.Civ.App. 454, 455, 


2. Rooke v. Queen’s Hospital, 12 
Hawaii 375; Thurston v. Allen, 8 Ha- 
waii 392. 


8. Ala.—Reynolds v. Love, 68 So. 
27, 191 Ala. 218; Nabors v. Woolsey, 
56 So. 5338, 174 Ala. 289. 


Cal.—Dickey v. Walrond, 253 P. 706, 
200) Cal.” 335. 


Conn.—Korn y. Cutler, 26 Conn. 4; 
Goodrich v. Lambert, 10 Conn. 448. 


Ga.—Lumpkin v. Patterson, 152 S. 
BE. 448, 170 Ga. 94; Rumble v. Strange, 
114 S.E. 881, 154 Ga. 512; Wright v. 
Hill, 79 S.E. 546, 140 Ga. 554. 


Hawaii. Holt’s Est., 19 Hawaii 78. 


Kan.—Gardner vy. Anderson, 227 P. 
743, 114 Kan. 778, 116 Kan. 431; Mc- 
Cartney v. Robbins, 217 P. 311, 114 
Kan. 141. 


Ky.—Brady v. Brady, 165 S.W. 655, 
158 Ky. 541; Thompson y. Penn, 148 
S.w. 338, 149 Ky. 158; Mefford v. 
Dougherty, 11 S.W. 716, 89 Ky. 58, 11 


Ky.L. 157, 25 Am.S.R. 521; William- 
son v. Williamson, 18 B.Mon. 329; 
Tyler v. Tyler, 5 Ky. 937; Allen v. 
Terre. IW DIOR oe 


Mass.—Baxter v. Bickford, 88 N.E. 
7, 201 Mass. 495; Putnam v. Gleason, 
99 Mass. 454; Hayward v. Howe, 12 
Gray 49, 71 Am.D. 734. 


Mich.—Menard v. Campbell, 147 N. 
ae 556, 180 Mich. 583, Ann.Cas.1916A 


Miss.—Stigler v. Shurlds, 95 So. 
Geb 28 1 Miss. 648. 
Mo.—Wiggins v. Perry, 271 S.W. 


815; Gillilan v. Gillilan, 212 S.W. 348, 
278 Mo. 99; Nichols v. Robinson, 211 
S.W. 11, 277 Mo. 483; Riggins v. Mc- 
Clellan, 28 Mo. 238. 


Watery stoke v. Bailey, 62 N.H. 


N.Y.—Lytle v. Beveridge, 58 N.Y. 
592 [aff 7 Lans. 225]; Peterson vy. De 
Baun, 55 N.Y.S. 249, 36 App.Div. 259; 
Spader v. Powers, 9 N.Y.S. 39, 56 Hun 
153; Schoonmakér v. Sheely, 38 Den. 
485 [aff 3 Hill 165]. 
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The rule in Shelley’s case, when 


applicable, applies alike to a will or a deed.°® 


[§ 1581] (2) Origin and Existence. 
originated in England.°° 
case,®? and has been attributed to various causes,°?® 
its origin and the measons for its adoption having 
been lost in obseurity.°® 
country as a part of the common law,’ although not 
without exception,” 
erally abolished by statute, 3 is still in force in a 


The rule 
It is older than Shelley’s 


It was brought to this 


and, although it has been gen- 


Or.—Connertin v. Concannon, 259 


P. 290, 122 Or. 387. 


Va.—Jenkins v. Hogg, 124 S.H. 392, 
139 Va. 682; King v. Johnson, 83 S. 
BH. 1070, 117 Va. 49. 


[a] Construction of “heirs” under 
statute.—The word “heirs” in a de- 
vise to one for life, with a gift over 
at his death to his heirs surviving is, 
by virtue of Comp. L. § 8810, abolish- 
ing the rule in Shelley’s case, a word 
of purchase to designate the persons 
who are to take the estate upon the 
death of the life tenant and not of 
limitation to define the estate. Men- 
ard v. Campbell, 147 N.W. 556, 180 
Mich. 583, Ann.Cas.1916A 802. 


[b] Apt words to abolish.—A stat- 
ute providing that “where a remain- 
der is limited to the heirs or to the 
heirs of the body of a person, to whom 
a life estate in the same premises is 
given, the persons who, on the termi- 
nation of the life estate, are heirs or 
heirs of body of Such tenant, shall 
take as purchasers, by virtue of the 
remainder so limited to them” when it 
declares that those who are entitled 
on the termination of the life estate 
shall take as purchasers, it uses the 
most apt words to abolish the rule 
in Shelley’s case. Manhattan Sav- 
ings Bank & Trust Co. v. Bedford, 30 
S.W.(2d) 227, 228, 161 Tenn. 187; 
Williams vy. Williams, 10 Heisk. (57 
Tenn.) 566. 


[ec] In Iowa the rule in Shelley’s 
case was expressly abolished in 1907. 


Code. (1927) § 10059; Annot. St: 
(1913) § 2924; L. (1907) ¢ 159 § 1. 
[d] In Maryland (1) the rule in 


Shelley’s case has been abrogated by 
statute as to instruments executed 
after May 31, 1912 (Acts [1912] ¢ 
144). Holmes v. Mackenzie, 84 A. 340, 
118 Md. 210. (2) Prior to that time 
it was enforced as the law of the 
state. Cook v. Councilman, 72 A. 404, 
109 Md. 622; Dickson v. Satterfield, 
Bere 817; Shreve v. Shreve, 43 Md. 


[Ce] Im Ohio the rule in Shelley’s 
case has been abolished as to wills by 
statute since 1840, Gen. Code § 10578. 
Brockschmidt v. Archer, 60 N.E. 623, 
64 Ohio St. 502; Chaffin v. Dixon, 31 
Ohio; CA 9.73 Lisle v. Miller, 21 Ohio 
Cir.Ct.N.S. 317; Hosler vy. Haines, 28 
Ohio Cir.Ct. 79; Williams v. Haller, 
18 Ohio N.P.N.S. 329. 


[f] In Tennessee (1) the rule in 
Shelley’s case was in force prior to 
Acts (1851-1852) c 91 § 1. Hurst v. 
Wilson, 14 S.W. 778, 89 Tenn. 270; 
Williams  v. Williams, 10 Heisk. 
(Tenn.) 566; Cooper v. Coursey, 2 
Coldw. (Tenn.) 416. (2) Subsequent 
to that time the rule was abrogated. 
Manhattan Savings Bank & Trust Co. 
v. Bedford, 30 S.W.(2d) 227, 161 Tenn. 
SITs Campbell v. Lewisburg & N. R. 
Co., 26 S.W.(2d) 141, 160 Tenn. 477; 
Union Ry. Co. v. Clifton, 280 S.W. 
28, 152 Tenn. 572; Bigley v. Wat- 
son, 39 S.W. 525, 98 Tenn. 373, 38 L. 
R.A. 679; Hurst v. Wilson, 14 S.Ww. 


For later cases, developments and changes in the law see Annotations. same title and section number, 
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number of jurisdictions. 


[§ 1582] (3) What Law Governs. As between 
The rule in Shelley’s 
case will not operate to create a fee simple or fee 
tail in real estate devised by a foreign will from 
a jurisdiction in which the rule is still in force where 
the realty is situated in a jurisdiction in which the 
rule has been abolished,® but it will apply so as to 
give an absolute interest in personalty.° 


laws of different jurisdictions. 


778, 89 Tenn. 270; Williams v. 
liams, 10 Heisk. (Tenn.) 566. 


4 U.S.—Voegt v. Graff, 32 S.Ct. 134, 
222 U.S. 404, 56 L.Ed. 249 [aff 33 App. 
D.C. 356] (rule in force in District of 
Columbia). 


Wil- 


Ark.—Shields v. Shields, 14 S.W. 
(2d) 545, 179 Ark. 167. 

Del.—Jones v. Rees, 69 A. 785, 22 
Del. 504, 165 DRAINS) 7134;— Doe d. 
Wright v. Gooden, 11 Del. 397; Grif- 
fith v. Derringer, 5 Del. 284; Heid v. 


Fortunato, 138 A. 606, 15 Del.Ch. 367. 


Ind.—Allen v. Craft, 9 N.E. 919, 109 
Ind. 476, 58 Am.R. 425; Gonzales v. 
Barton, 45 Ind. 295; Siceloff v. Red- 
man’s Adm’r, 26 Ind. 261; Edwards 
v. Bates, 139 N.E. 192, 79 Ind.App. 
578; McCllen vy. Lehker, 123 N.E. 475, 
70 Ind.App. 435. 


Neb.—Myers  v. 
491, 109 Neb. 230. 


Compare Albin v. Parmell, 98 N.W. 
29, 70 Neb. 740, 744, 99 N.W. 646, 70 
Neb. 746 (stating ‘‘We do not wish to 
be understood as saying that the rule 
in Shelley’s case is wholly abolished. 
It would, perhaps, be more correct to 
say that it exists in a restricted and 
qualified form, and will be enforced 
in those instances ‘iin which it is not 
in conflict with the otherwise express- 
ed intention of the instrument). 


N.C.—Benton v. Baucom, 135 S.E. 
629, 192 N.C. 630; Hartman v. Flynn, 
127 S.B. 517, 189 N.C. 452; Walker v. 


Myers, 190 N.W. 


Butner, 122 SH. -301,. 137%, N.C. 635s 
Merchants’ Nat. Bank v. Dortch & 
Hines, 120 S.E. 60, 186 N.C. > 510; 


Hampton v. Griggs, 113 S.BE. 501, 184 
N.C. 13, 34 A.L.R. 952; Blackledge v. 
Simmons, 105 S.E. 202, 180 N.C. 535; 
Cohoon v. Upton, 93 S.E. 446,.174 N. 
C. 88; Ford v. McBrayer, 88 S.E. 
736, 171 N.@s 420. 


Pa.—Allen v. Markle, 36 Pa. 117. 


S.C.—Rowe v. Moore, 72 S.E. 468, 
$9-S.C; 561. 


Tex.—Seay v. Cockrell, 115 S.W. 
1160, 102 Tex. 280; Lacey v. Floyd, 
872S.W.- 665, “99 Tex. 112 [rev (Civ. 
App.) 84 S.W. 857]; Brown v. Bryant, 
44 S.W. 399, 17 Tex.Civ.App. 454. 


See Prudential Ins. Co. of America 
VonMOnK, 62 Sate 911, .65,,S:C. Idd 
(recognizing rule). 


[a] Reason for not abolishing 
rule.—It prevents the tying up of real 
estate during the life of the first tak- 
er, facilitates its alienation a genera- 
tion earlier, and at the same time sub- 
jects it to the payment of the debts 
of the ancestor. Benton v. Baucom, 
135 S.E. 629, 192 N.C. 630; Cohoon v. 
Upton, 93 S.E. 446, 174 N.C. 88 (per 
Clark, \CoJ5): 


[b] In Florida (1) the rule in Shel- 
ley’s Case is in force, Arnold v. Wells, 
131 So. 400, 100 Fla. 1470. (2) But 
since by Comp. Gen. L. (1927) § 5481 
(3616) estates tail are abolished and 
since under the statutes estates tail 
cannot be enlarged into a fee simple 
estate, the rule is not applicable in 
cases where, prior to enactment of the 
statute against the entailing of cs- 
tates, an estate tail would have been 
created. Arnold v. Wels, supra. 


WILLS 


As between rule and statute abolishing it: 
rule in Shelley’s case is applicable to a will execut- 
ed and made effective by the death of the testator 
prior to the abolition of the rule by statutory enact- 
ment,’ but there is authority which holds that the 
rule is not applicable where the will was executed 
prior to, and the testator died subsequent to, its 


abolition.® 


{e] In Illinois (1) the rule in Shel- 
ley’s case is in full force in its ap- 
plication to a limitation of a remain- 
der to heirs generally. Depler_ v. 
Dyer, 144 N.B. 212, 312 Ill. 5387; Win- 
chell vy. Winchell, 102 N.E. 823, 259 
Ill. 471; Butler v. Huestis, 68 Ill. 594, 
18 Am.R. 589; Baker v. Scott, 62 Ill. 
86. (2) It applies only to fees simple 
(Foley v. Nalley, 184 N.E. 316, 351 
Tll. 194), (3) and in so far as estates 
tail are concerned it has been abolish- 
ed by Conveyance Act § 6 (Winchell 
v. Winchell, supra; Butler v. Huestis, 
supra; Baker y. Scott, supra). (4) AS 
to limitations controlled by that sec- 
tion, the only use made of the rule is 
for the purpose of determining wheth- 
er by the common law a fee tail would 
have been created. Winchell v. Win- 
chell, supra. 


{d] In New Jersey (1) the rule in 
Shelley’s case is a part of the com- 
mon law of the state except to the 
extent that it has been modified by 
statute. Lippincott v. Davis, 28 A. 
587, 59 N.J.Law 241; Woodbridge v. 
Jarrard, 138 A,.536, 101 N.J.Big. 439. 
(2) The statutory modification (De- 
scent Act § 10 [2 Comp. Sts (1910) p 
1921]), deals only with the situation 
where the devisee for life has lineal 
issue. Lippincott v. Davis, supra; 
Woodbridge v. Jarrard, supra; Neill v. 
Petry, 126 A. 608, 96 N.J.Eq. 478; 
Zabriskie vy. Wood, 23 N.J.Eq. 541. (3) 
In that single situation the rule is 
abolished. Lippincott v. Davis, supra; 
Den ex dem. Demarest v. Hopper, 22 
N.J.Law 599 [rev 21 N.J.Law 525]. 
(4) Where the heirs are not lineal is- 
sue of the life tenant the rule is not 
modified. Lippincott v. Davis, supra; 
Woodbridge v. Jarrard, supra; Neill 
v. Petry, supra. (5) Since a devise 
in the language of the statute (2 
Comp. St. 1910 p 1921 § 10) would in 
the absence of that section have in- 
voked the rule in Shelley’s case, where 
a devise is in a form which would not 
have given rise to the application of 
the rule, the statute will also be in- 
applicable. Shugrue v. Long, 82 A. 
poe 82 N.J.Law 717, 39 L.R.A.N.S. 


fe] In Rhode Island (1) Gen. L. 
(1909) § 6 e 252, providing that ‘“‘when 
lands are conveyed by deed or devised 
by will hereafter executed, to a per- 
son for his life, and after his death to 
his heirs in fee, or by words to that 
legal effect, the conveyance or devise 
shall be construed to vest an estate 
for life only in’ such first taker and a 
remainder in fee simple in his heirs” 
abolishes the rule in Shelley’s case in 
situations which theretofore would 
have created a fee simple. Parr v. 
Gosling, 110 A. 383, 43 R.I. 68; In re 
Willis’ Will, 55 A. 889, 25° RI. 332, 
(2) But such a statute does not abol- 
ish the rule in so far as it applies 
to estates tail. In re Tillinghast’s 
Account, 55 A. 879, 25 RE. 338. (3) 
Under an earlier statute providing 
that ‘ia devise for life to any person 
and to the children or issue generally 
of such devisee, in fee simple, shall 
not vest a fee tail estate in the first 
devisee, but an estate for life only, 
and the remainder shall, on his de- 
cease, vest in his children or issue 
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The 


[§ 1583] (4) Rule Strictly Construed. The rule 


generally, agreeably to the direction 
of such will,” it was held that the 
rule in Shelley’s case was in force in 
so far as it operated to create an es- 
tate in fee simple (In re Manchester, 
49 A. 36, (22 RI. 686; Boutelle vy. 
City Sav. Bank, 26 A. 58, 18 R.I. 177; 
Andrews y. Lothrop, 20 A. 97, 17 R.I. 
60; Bullock v. The Waterman Street 
Baptist Society, 5 R.I. 273), (4) and 
where after an estate for life to one, 
the remainder is given to his or her 
“heirs of the body,” with superadded 
words of limitation in fee (Man- 
chester v. Durfee, 5 R.I. 549), (5) but 
that it had been abolished-in so far 
as it operated to create an estate tail 
under a will in which the words “‘chil- 
dren” or “issue” of the life tenant are 
used to describe who is to take tho re- 
mainder in fee (In re Manchester, su- 
pra; Manchester v. Durfee, supra; 
Bullock v. The Waterman Street Bap- 
tist Society, supra; Moore vy. Dimond, 
L908 Sop Lega Hy WY 


[f] In West Virginia (1) a statute 
modifying the rule in Shelley’s case, 
being in derogation of the common 
law and pertaining to property rights, 
falls under the rule of strict construc- 
tion. Carter v. Reserve Gas Co., 100 
S.E. 738, 84 W.Va. 741... (2) Strict 
construction, however, does not pre- 
clude a liberal interpretation of some 
of the terms actually used, to the end 
that the legislative purpose may be 
accomplished, and necessary implica- 
tions arising from the context and 
other terms carried out. Carter v. 
Reserve Gas Co., supra. (3) Thus a 
statute providing that ‘‘where any es- 
tate real or personal is given by deed 
or will to any person for his life, and 
after his death to his heirs, or to the 
heirs of his body, the conveyance shall 
be construed to vest an estate for life 
only in such person, and a remainder 
in fee simple in his heirs or the heirs 
of his body” (Code [1913] c 71 § 88 
[§ 3749]), (4) applies to a grant, be- 
quest, or devise to a person for his 
life and after his death to his heirs 
or the heirs of his body (Wise v. Hine- 
gardner, 125 S.E. 579, 97 W.Va. 587. 
See Carter v. Reserve Gas Co., 100 
S.E. 738, 84 W.Va. 741 [applying the 
rule in a deed case]), (5) but it does 
not apply to a grant, bequest, or de- 
vise to a person for his life, and after 
his death to another for life, and then 
to the heirs of the first life tenant, 
nor to one in which the first taker is 
given an estate for the life of a third 
person (Carter v. Reserve Gas Co., 


supra). (6) In such statute the word 
“given” was used in the sense of 
“conferred,” ‘passed,’ “conveyed,” 


and the like. 
Co., supra. 


5. Thompson vy. Penn, 148 S.W. 33, 
149 Ky. 158; Hosler v. Haines, 28 Ohio 
Gir CE0795 


6 Knox y. Barker, 78 N.W. 352, 8 
N.D. 272. 


7 Terry.v. Hood, 55 So. 423, 172 
Ala. 40; Spader vy. Powers, 9 N.Y.S. 
153, 56 Hun 153; Hurst v. Wilson, 14 
S.W. 778, 89 Tenn, 270; Jenkins v. 
Hogg, 124 S.E. 392, 139 Va. 682; King 
v. Johnson, 83 S.E. 1070, 117 Va. 49. 


8 Reynolds v. Love, 68 So. 27, 191 


Carter v. Reserve Gas 
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in Shelley’s case is not favored.® It is given a strict 
construction.1° Its application is not to be extend- 
ed,'! the courts being inclined to cireumscribe its 
operation within the strict limits of its own bound- 
ary!2 so that it is only when the facts bring a case 
under the strict letter of the rule that they will ap- 
ply and enforce it.1* In some jurisdictions the rule 
is never so strictly enforced in the cases of wills 
as of deeds.*# 


[§ 1584] (5) Operation and Effect. The effect of 
the rule in Shelley’s case, where it applies, is, that 
the law declares the remainder expressed to be 
to the heirs, a remainder to the ancestor.*° It en- 
larges the life estate into an inheritance.*® The 
heirs, therefore, take qua heirs,‘*? and it is not in 
the power of the testator to prescribe a different 
qualification to heirs from what the law prescribes 
when they take in the character of heirs.1* If ap- 
plied to real property, it enlarges the estate for life 
into an inheritance, and gives to the tenant for 
life the capacity of a tenant in fee, by which he 
can defeat the entail or strict settlement intended 
by the testator.19 If applied to personal property, 
it makes the tenant for life absolute owner, in- 
stead of being a mere usufructuary without any pow- 
er over the property beyond the enjoyment of it 
for life.?° 


From the standpoint of public policy the rule pre- 
vents the tying up of real estate during the life 
of the first taker, facilitates its alienation a genera- 
tion earlier, and, at the same time, subjects it to the 
payment of the debts of the ancestor. It also fa- 
vors dower.?* 


Manner of operation. It has been said that the 


Ala, 218. 
[fa] Thus a will executed while the 
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“The effect of the rule when it ap- 
plies is simply this: 
limitation to the ancestor’s heirs, gen- 
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limitation to the heirs unites and coalesces with 
the limitation of the freehold to the ancestor, and 
thus operates to vest in the first taker a fee simple 
or a fee tail as the case may be, divided or split by 
intervening limitations, where there are -any.** 
Thus a gift to one for life, with remainder to his 
heirs, gives him a fee simple in possession by the 
merger of his life estate in the inheritance.?* A 
gift to one for life, remainder to another for life, 
remainder to the heirs of the first taker, gives to 
the first taker an estate for life in possession, with 
a fee simple in expectancy, a merger in this case be- 
ing prevented by the intermediate life estate.** In 
such ease, however, the ancestor or first taker may 
deal with the property as full owner thereof, sub- 
ject. only to the intervening life estate and its in- 
cidents.2> The rule operates in no manner what- 
ever upon the estate of freehold in the ancestor, 
but only upon the remainder by denying to the re- 
mainder the effect of a gift to the heirs and at- 
tributing to the remainder the effect of a gift to the 
ancestor himself.2® By a technical cireumlocution 
one estate only is created although two parts are 
expressed, a particular estate for life with a re- 
mainder to the heirs of him who takes the partic- 
ular estate.?7 


[§ 1585] (6) Intention of Testator—(a) Rule of 
Law, Not of Construction. It has been said that the 
rule in Shelley’s case is an exception to the general 
rule that a will must be construed according to the 
evident intent of the devisor,?® and on the other 
hand that.the rule was a rule of interpretation to give 
effect to the paramount intent of the testator.?° 
Actually the rule is not a rule of construction®® 


No. 17,479]; McArthur y,. 


Allen, 15 
F.Cas.No. 8,659. 


By force of the 


rule in Shelley’s case was in force, 
while the testator died after the rule 
was abolished by Code (1852) § 1304 
(Code [1907] § 3403), must be con- 
strued under the statute. Reynolds 
v. Love, 68 So. 27, 191 Ala. 218. 


9. Rhodes v. Brinsfield, 135 A. 245, 
151 Md. 477; Holmes v. Mackenzie, 
84 A. 340, 118 Md. 210. 


10. Jones v. Rees, 69 A. 785, 22 Del. 
504, 16 L.R.A.N.S. 734; Wallace v. 
First Nat. Bank of Paris, 35 S.W.(2d) 
1036, 120 Tex. 92 [rev (Civ.App.) 13 
S.W.(2d) 176]; Calvery v. Calvery, 
(Tex.Commn.App.) 55 S.W.(2d) 527. 


11. Gross v. Sheeler, 31 A. 812, 12 
Del. 280; Cohoon v. Upton, 93 S.E. 446, 
174 N.C. 88; Ford v. McBrayer, 88 
SS: 736,.171 N.C. 420; Guthrie’s -Ap- 
peal, 37 Pa. 9; Crosby v. Davis, 2 Pa. 
L.J. 403, 4 Pa.L.J. 193. 


12. Edwards vy. Bates, 139 N.E. 192, 
79 Ind.App. 578. 


13. Wallace v. First Nat. Bank, 35 
S.W.(2d) 1036, 120 Tex. 92 [rev (Civ. 
App.) 13 S.W.(2d) 176]; Calvery v. 
Calvery, (Tex.Commn.App.) 55 S.W. 
(2d) 527. 


14. Ridgeway y. Lanphear, 99 Ind. 
251; Edwards v. Bates, 139 N.E. 192, 
79 Ind.App. 578; Wescott v. Binford, 
74 N.W. 18, 104 Iowa 645, 65 Am.S.R. 
530; Blackledge v. Simmons, 105 S.E. 
202, 180 N.C. 535. 


15. Winter v. Dibble, 95 N.B. 1093, 
251 Ill. 200; Welch v. Gibson, 138 S.E. 
25, 193 N.C. 684. 


eral or special, the rule in Shelley’s 
Case operates to give to the first 
taker, who already has an estate of 
freehold in the land, the inheritance 
also, by conferring the remainder on 
him, as the stock from which alone 
the heirs can inherit, and the source 
alone from which their inheritable 
blood can spring.” Welch vy. Gibson, 
138 S.E. 25, 26, 193 N.C. 684. 


16. In re Dorney’s Estate, 20 A. 
645, 136 Pa. 142, 20 Am.S.R. 909. 


17. In re Dorney’s Estate, supra. 
18. In re Dorney’s Estate, supra. 
19. Edmondson vy. Dyson, 2 Ga. 307. 
20. Edmondson v. Dyson, supra. 


21. Welch v. Gibson, 138 S.E. 25, 
193 N.C. 684. 


22. Welch v. Gibson, supra. 
23. Welch v. Gibson, supra. 

24 Welch v. Gibson, supra, 
25. Welch v. Gibson, supra, 


26. Depler v. Dyer, 144 N.E. 212, 
312 Ill. 537. 


27. Vogt v. Graff, 32 S.Ct. 134, 222 
U.S. 404, 56 L.Ed. 249. 


28. Crisp v. Biggs, 96 S.E. 662, 176 
NiC2a15 


29. Kennedy v. Kennedy, 29 N.J. 
Law 185. : 


U.S.—Daniel v. Whartenby, 17 


30. 
Wall. 639, 21 L.Ed. 661 [aff 29 F.Cas. 


Ark.—Ryan v. Ryan, 211 S.W. 183, 
138 Ark. 362. Contra, Shields v. 
Shields, 14 S.W.(2d) 167, 179 Ark. 167. 


Del.—Jones v. Rees, 69 A. 785, 22 
Del. 504, 16 L.R.A.N.S. 734. 


Ill. Havely v. Comerford, 174 N.E. 


830, 343 Ill. 90; Hege v. Provident 
Mut. Life Ins. Co. of Philadelphia, 
173 N.E. 610, 341 Ill. 559; Depler v. 
Dyer, $144 IN-EY (21255 S127 eriiembsne 
Meeker v. Steepleton, 141 N.E. 158, 
309 Ill 337; Kaup v. Weathers, 
135 N.E. 38, 302 Ill. 569; James v. 


Hawkins, 132 N.E. 551, 299 Ill. 204; 
Belleville Sav. Bank y. Aneshaensel, 
131 N.E. 682, 298 Ill. 292; Hollen- 
baugh v. Smith, 130 N.E. 364, 296 Ill. 
558; Winter v. Dibble, 95 N.B. 1098, 
251 Ill. 200; Lord v. Comstock, 88 N. 
BE. .1012, 240 Ill. 492; Baker v. Scott, 
62 Ill. 86. P 


Ind.—Teal v. Richardson, 
435, 160 Ind. 119. 


Md.—Rhodes vy. Brinsfield, 135 A. 
245, 151 Md. 477; Cook v. Councilman, 
72 A. 404, 109 Md. 622. Contra Chelton 
v. Henderson, 9 Gill 432. 


N.J.—Lippincott v. Davis, 28 A. 587, 
59 N.J.Law 241; Tantum y. Campbell, 
91 A. 120, 83 N.J.Eq. 361. 


N.C.—Bradley v. Church, 143 S.E. 
211, 195 N.C. 662; Walker v. Butner,. 
122 S.E. 301, 187 N.C. 535; Merchants’ 
Nat. Bank v. Dortch & Hines, 120 S.B. 
60, 186 N.C. 510; Hampton v. Griggs, 
113° Sb. 501, 184, N.C. 18) 034 ATER: 
952; Reid v. Neal, 108 S.E. 769, 182 N. 


66 N.E. 
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C. 192; Puckett v. Morgan, 74 S.E. 15, 
158 N.C. 344; Wool v. Fleetwood. 48 
S.E. 785, 136 N.C. 460, 67 L.R.A. 444, 
9 Prob.Rep.Ann. 668. 


Ohio.—Williams vy. Haller, 13 Ohio 
N-PON:S. 329... 


Pa.—McElwain v. Whitacre, 
G55, 25 Pa. 279; 


96 A. 
Ahl v. Liggett, 92 A. 
202, 246 Pa. 246; Stout v. Good, 91 A. 
613,245 Pa. 383; Steel v. Linn, 81 A. 
92, 232 Pa. 18; Kemp v. Reinhard, 77 
A. 436, 228 Pa. 143, 29 L.R.A.N.S. 958; 
Grimes v. Shirk, 32 A. 113, 169 Pa. 74; 
Kleppner vy. Laverty, 70 Pa. 70; First 
v. Runkle, 43 Pa.Co. 386; Stocksleger’s 
Estate, 5 Pa.Co. 305. 


S.C.—Hull v. Hull, 21 S.C.Eq. 174. 


Tex.—Brown y. Bryant, 44 S.W. 399, 
17 Tex.Civ.App. 454. 


Eng.—Van Grutten y. Foxwell, 
[1897] A.C. 658; In re Hobbs, [1917] 


TmChe yoo: 
ae rE v. Evans, 24 Can.8.C. 
[a] In Iowa, as to wills, the rule 


in Shelley’s case, prior to the time it 
was abolished, was regarded as a rule 
of construction, and not a rule of 
property. Harlan v. Manington, 133 
N.W. 367, 152 Iowa 707. 


S81. Jones v. Rees, 69 A. 785, 22 Del. 
504, 16 L.R.A.N.S. 734; Lord v. Com- 
stock, 88 N.E. 1012, 240 Ill. 492; Set- 
tle v. Settle, 10 Humphr. (Tenn.) 474; 
Brown v. Bryant, 44 S.W. 399, 17 Tex. 
Civ.App. 454. 


32. Ark.—Ryan v. Ryan, 211 S.W. 
183, 138 Ark. 362. Contra Shields v. 
erclds, 14 S.W.(2d) 545, 179 Ark. 
167. 


Del.—Jones v. Rees, 69 A. 785, 22 
Del. 504, 16 L.R.A.N.S. 734; Gross v. 
Sheeler, 31 A. 812, 12 Del. 280. 


Ill.—Depler v. Dyer, 144 N.E. 212, 
312 Ill. 537; Meeker v. Steepleton, 141 
N.E. 158, 309 Ill. 337; Kaup v. Weath- 
ers, 135 N.E. 38, 302 Ill. 569; James 
v. Hawkins, 132 N.E. 551, 299 Ill. 204; 
Winter v. Dibble, 95 N.E. 1093, 251 
Ill. 200; Lord v. Comstock, 88 N.E. 
1012, 240 Ill. 492. - 


Md.—Cook v. Councilman, 72 A. 404, 
109 Md. 622. 


N.J.—Lippincott v. Davis, 28 A. 587, 
59 N.J.Law 241; Tantum y. Campbell, 
91 A. 120, 83 N.J.Eq. 361. 


N.Y.—Kingsland  v. 
Edw. 1. 


N.C.—Bradley v. Church, 143 S.E. 
211, 195 N.C. 662; Welch v. Gibson, 
138 S.E. 25, 193 N.C. 684; Benton v. 
Baucom, 135 S.E. 629, 192 N.C. 630; 
Hartman v. Flynn, 127 Si 515 189 
N.C. 452; Walker v. Butner, 122 S.E. 
301, 187 N.C. 535; Merchants Nat. 
Bank v. Dortch & Hines, 120 S.E. 60, 
186° N.C. 510; Hampton vy. Griggs, 
113 S.B. 501, 184 N.C. 13, 34 ALR. 
952; Reid v. Neal, 108 S.E. 769, 182 
N.C. 192; Puckett v. Morgan, 74 S.E. 
15, 158 N.C. 344; Wool v. Fleetwood, 
48 S.E. 785, 136 N.C. 460, 67 L.R.A. 
444, 9 Prob.Rep.Ann. 668; Britt v. 
Rowland Lumber Co., 48 SE. 586, 136 
N.C. 171, 9 Prob. Rep.Ann. 681. 


Pa.—tIn re Hesse’s Estate, 124 A. 
739, 280 Pa. 581; In re English’s Es- 
tate, HiPEhe 9tseol0) bast; .Glennity, 
Stewart, 108 A. 599, 265 Pa. 208; Mc- 
FElwain v. Whitacre, 96 A. 655, 251 Pa. 
Ahl v. Liggett, 92 A. 202, 246 
Stout v. Good, 91 A. 613, 245 


Rapelye, 3 


Pa. 246; 


It is a rule of law®? and of prop- 
erty,?*> a rule of tenure,’ not depending on the 
intention of the testator,?®> which applies inexor- 
ably when a case falls within it,*® regardless of 
the intention of the testator?’ and frequently and 
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Pa. 383; Lauer v. Hoffman, 88 A. 496, 
241 Pa. 315, 47 L.R.A.N.S. 676; Leon- 
ard v. Leister, 82 A. 753, 233 Pa. 475; 
Steel vy, duinn:  SieAl 02 si2ocre., es 
Kemp v. Reinhard, 77 A. 436, 228 Pa. 
143, 29 L.R.A.N.S. 958; Grimes v. 
Shirk, 32 A. 113, 169 Pa. 74; Kleppner 
v. Laverty, 70 Pa. 70; Wilcox’s Es- 
tate; di) PaDist.& Cosa(8i.m Hirst iv: 
Runkle, 43 Pa.Co. 386; Stocksleger’s 
Estate, 5 Pa.Co. 305. 


Tex.—-Brown v. Bryant, 44 S.W. 399, 
17 Tex.Civ.App. 454. 


Eng.—Van Grutten v. Foxwell, 
[1897] A.C. 658; In re Hobbs, [1917] 
1 Ch. 569; In re Lawrence, [1915] 1 
Ch, 129. 
eee ne v. Evans, 24 Can.S.C. 

Alta.—Re Simpson, [1927] 3 Dom. 
L.R. 46. 


33. U.S.—Daniel v. Whartenby, 17 
Wall. 639, 21 L.Ed. 661 [aff 29 F.Cas. 
No. 17,479]; McArthur vy. Allen, 15 F. 
Cas.No. 8,659. 


Del. er v. Sheeler, 31 A. 812, 12 
Del. 280 


TUeesetany ater v. Comerford, 174 N.E. 
830, 343 Ill. 90; Hege v. Provident 
Mut. Life Ins. Co. of Philadelphia, 173 
N.E. 610, 341 Ill. 559; Gruner v. Rice, 
164 N.E. 154, 333 Ill. 112; Meeker v. 
Steepleton, 141 N.E. 158, 309 Ill. 337; 
James v. Hawkins, 132 N.E. 551, 299 
Ill. 204; Belleville Sav. Bank v. Ane- 
shaensel, 131 N.E. 682, 298 Ill. 292; 
Hollenbaugh v. Smith, 130 N.E. 364, 
296 Ill. 558; Peacock v. McCluskey, 
129 N.E. 561, 296 Ill. 87; Rissman v. 
Wierth, 77 N.E. 108, 220 Ill. 181, 110 
Am.S.R. 248, 11 Prob.Rep.Ann. 640; 
Deemer v. Kessinger, 69 N.E. 28, 206 
Ill. 57, 9 Prob.Rep.Ann. 383; Vangie- 
son v. Henderson, 36 N.E. 974, 150 Ill. 
119; Van Olinda v. Carpenter, 19 N. 
Hy. 868, 127° Til. 42,°11. Am.S.R. 92; 2 
L.R.A. 455; Baker v. Scott, 62 Ill. 86. 


Ind.—Teal v. Richardson, 66 N.E. 
435, 160 Ind. 119; Allen v. Craft, 9 N. 
BE. 919, 109 Ind. 476, 58 Am.R. 425; 
Shimer v. Mann, 99 Ind. 190, 50 Am. 
R. 82; Doe ex dem. Patterson v. Jack- 
man, 5 Ind. 283; Abernathy v. McCoy, 
154 N.E. 682, 91 Ind.App. 574; Mc- 
Cllen v. Lehker, 123 N.E. 475, 70 Ind. 
App. 435. 


Md.—Rhodes v. Brinsfield, 135 A. 
245, 151 Md. 477; Travers v. Wallace, 
49 A. 415, 93 Md. 507. 


N.Y.—Haverstick v. Duffenburgh, 2 
Edm.Sel.Cas. 463; Kingsland y. Rape- 
lye, 3 Edw. 1. 


N.C.—Welch v. Gibson, 138 S.E. 25, 
193 N.C. 684; Benton v. Baucom, 135 
S.f"629; 1192 NC. 630; Hartman, Vv. 
Flynn, 127 S.E. 517, 189 N.C. 452; Mer- 
chants’ Nat. Bank v. Dortch & Hines, 
120 S.E. 60, 186 N.C. 510; Hampton 
v. Griggs, 113 S.E. 501, 184 N.C. 13, 
84 A.E.R. 952; Cohoon v. Upton, 93 
S.E. 446, 174 N.C. 88; Ford v. Mc- 
Brayer, 88 S.E. 736, 171 N.C. 420; Wool 
v. Fleétwood, 48 S.E. 785, 136 N.C. 
460, 67 L.R.A. 444, 9 Prob.Rep.Ann. 
668; Kiser v. Kiser, 55 N:C. 28. 


Ohio.—Williams v. Haller, 13 Ohio 
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Pa.—Leonard v. Leister, 82 A. 753, 
233 Pa. 475; George v. Morgan, 16 Pa. 
95; First v. Runkle, 43 Pa.Co. 386. 


S.C.—Strother v. Folk, 115 S.E. 605, 
123 S.C. 127; McIntyre v. een aay 
‘ee Soe 290s) thee Ee S.C. 
174. 


perhaps generally contrary to his intention. 
an arbitrary rule,?® and has no place in the inter- 
pretation of a will;*° 
taining the intention of the testator*! and does not 
assist in determining the meaning with which the 
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it is not a means of ascer- 


bean v. Settle, 10 Humpbr. 


3 y v. Floyd, 87 S.W. 665, 
99 Tex. 112 [rev (Civ.App.) 84 S.W. 
857]; Crist v. Morgan, (Commn.App.) 
245 S.W. 659 [aff (Civ.App.) 219 S.W. 
276]; Darragh v. Barmore, (Commn. 
App.) 242 S.W. 714 [rev (Civ.App.) 
231 S.W. 472]; Cottrell v. Moreman, 
(Civ.App.) 136 S.W. 124. 


Va.—Jenkins v. Hogg, 
139 Va. 682. 


34. Hughes v. Nicklas, 17 A. 398, 
70 Md. 484, 14 Am.S.R. 377; McLure 
v. Young, 24 S8.C.Hq. 559. 


35. Hughes v. Nicklas, 17 A. 398, 
70 Md. 484, 14 Am.S.R. 377; Kingsland 
v. Rapelye, 8 Edw. (N-Y.)) 13. In re 
Hesse’s Estate, 124 A. 739, 280 Pa. 
581; Glenn v. Stewart, 108 A. 599, 265 
Pa. 208; Wilcox’ Estate, 11 Pa.Dist. 
&Co. 787; Williams v. Foster, 21 S.C. 
L. 193. 


36. Merchants’ Nat. Bank v. Dortch 
& Hines, 120 S.E. 60, 186 N.C.. 510; 
Hampton v. Griggs, 113 S.E. 501, 184 
N.C. 18, 34 A.L.R. 952; Wool v. Fleet- 
wood, 48 S.E. 785, 136 N.C. 460, 67 L. 
R.A. 444, 9 Prob.Rep.Ann. 668; Mc- 
Elwain v. Whitacre, 96 A. 655, 251 Pa. 
279; Kleppner v. Laverty, 70 Pa. 70; 
Moyer’s Estate, 12 Pa.Co. 137; Stocks- 
leger’s Estate, 5 Pa.Co. 305. 


[a] Thus, if it is determined that 
the testator used the words “heirs” 
or “heirs of the body’’ or whatever 
words he used to designate the re- 
maindermen, in the strict and techni- 
cal sense of heirs, that is, that the 
remainder was given to the heirs of 
the first taker qua heirs, then the rule 
applies inexorably. _ Merchants’ Nat. 
Bank v. Dortch & Hines, 120 S.E. 60, 
186 N.C. 510; Hampton v. Griggs, 113 
S.E. 501,184 N.C. 13, 34 A. TR. 952: 


37. Jll.—Depler v. Dyer, 144 N.B. 
212, 312 Ill. 537; Kaup v. Weathers, 
135 N.E. 38, 302 Ill. 569; Hollenbaugh 
v. Smith, 130 N.E. 364, 296 Ill. 558. 


Md.—Travers v. Wallace, 49 A. 415. 
93 Md. 507. 


N.J.—Lippincott v. Davis, 28 A. 587, 
59 N.J.Law 241. 


N.C.—Wool v. Fleetwood, 48 S.H. 
785, 136 N.C. 460, 67 L.R.A. 444, 9 Prob, 
Rep.Ann. 668. 


Pa.—McElwain vy. Whitacre, 96 A. 
655, 251 Pa. 279; Ahl v. Liggett, 92 A. 
202, 246 Pa. 246. 
ade canes Uli v. Young, 24 S.C.Eq. 
sey ie eR re Lawrence, [1915] 1 Ch. 


338. Depler v. Dyer, 144 N.E. 212, 
312 [ll 537; Hughes, y. Nicklas, 177A. 
398, 70 Md. 484, 14 Am.S.R. 377. 


124 S.EH. 392, 


39. Jones v. Rees, 69 A. 785, 22 Del. 
504, 16 L.R.A.N.S. 734; Williams v. 
Foster, 21 $.C.L. 193. 


40. Yarnall’s Appeal, 70 Pa. 335. 


41. Conger v. Lowe, 24 N.E. 889, 
124 Ind. 368, 9 L.R.A. 165; Edwards 
v. Bates, 139 N.E. 192, 79 Ind. Apy,. 
578; Commonwealth Title Ins. & 
Trust Co. v. Gross, 104 A. 684, 261 Pa. 
476; Lauer v. Hoffman, 88 A. 496, 241 
Pa. 315, 47 L.R.A.N.S. 676; Kemp Vv. 
Reinhard, 77 A. 436, 228 Pa. 143, 29 
L.R.A.N.S. 958; Yarnall’s Appeal, 70 


Pa. 335; Kleppner v. Laverty, 70 Pa. 
70; In re Leh’s BHstate, 16 Pa.Dist.& 
Co. 650; Moyer’s HEstate, 12 Pa.Co. 
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testator used the terms he employed to designate 
It presupposes that intention 
to be ascertained**® and is never applied until the 
meaning of the testator is first ascertained.** Where 
the language. used in the will brings the case with- 
in the rule, the fact that it was the intention of 
the testator that the rule should not apply is im- 
material;*> it must be applied,*® although the tes- 
tator intended the ancestor to have but a life es- 
tate;47 that intention of the testator it overrides*® 
Even the express intention of the 
testator that it should not apply will not preclude 


the remaindermen.*? 


and defeats.*® 


WILLS 


its operation.®°° It makes no difference how clear- 


137; Stocksleger’s Estate, 


305; Chipps v. Hall, 23 W.Va. 504. 


42. Doe ex dem. Patterson v. Jack- 
man, 5 Ind. 283; Jones v. Bower, 20 
Pa.Co. 95. 


“The rule is not designed to give 
meaning to words, but to fix the na- 
ture and quantity of an estate.” Doe 
ex dem. Patterson v. Jackman, 5 Ind. 
283, 284. 

43. Yarnall’s Appeal, 70 Pa. 335; 
Kleppner v. Laverty, 70 Pa... 70; 
Stocksleger’s Estate, 5 Pa.Co. 305. 


44. Edwards v. Bates, 139 N.E. 192, 
79 Ind.App. 578; Stout v. Good, 91 A. 
613, 245 Pa. 383; Lauer v. Hoffman, 
88 A. 496, 241 Pa. 315, 47 L.R.A.N.S. 
676; Kemp v. Reinhard, 77 A. 436, 228 
Pa, 143, 29 L.R.A.N.S. 958; | Yarnall’s 
Appeal, 76 Pa. 335; In re Leh’s Es- 
tate, 16 Pa.Dist.&Co. 650; Moyer’s Es- 
tate, 12 Pa.Co. 137. 


45. Del.—Jones v. Rees, 69 A, 785, 
22 Del. 504, 16 L.R.A.N.S. 734. 


Ili—Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill, 559; Gruner v. Rice, 164 N.E. 
154, 333 Ill. 112; Lord v. Comstock, 
88 N.E. 1012, 240 Ill. 492. 


Ind.—Bonner v. Bonner, 
497, 28 Ind.App. 147. 


N.J.—Lippincott v. Davis, 28 A. 587, 
59 N.J.Law 241. 


N.C.—Walker v. Butner, 122 S.E. 
301, 187 N.C. 535; Reid v. Neal, 108 
Sih. 769, 182 N.C. 192. 


Pa.—Stout v. Good, 91 A. 618, 245 
Pa. 388; Grimes v. Shirk, 32 A. 113, 
a Pa. 74; First v. Runkle, 43 Pa.Co. 


62 N.E. 


46. Meeker v. Steepleton, 141 N.E. 
158, 309 Ill. 337; In re English’s Es- 
tate, 112 A. 913, 270 Pa. 1. 


47. Silva v. Hopkinson, 41 N.E. 
1013, 158 Il]. 386; Van Olinda vy. Car- 
penter, 19 N.E. 868, 127 Ill. 42, 11 Am. 
S.R. 92, 2 L.R.A. 455 (distinguishing 
Belslay v. Engel, 107 Ill. 182; on the 
basis that the words “legal represent- 
atives” and “legal heirs’ were used by 
the testator in that case to mean chil- 
dren and grandchildren, and overrul- 
ing that portion of the opinion which 
seems to place the decision on the in- 
tention of the testator to vest a fee 
in the legal representatives or legal 
heirs of the life tenant, as determined 
from a consideration of all the lan- 
guage of the will); Gibson v. Brown, 
112 N.E. 894, 62 Ind.App. 460 [den reh 
110 N.E. 716, 62 Ind.App. 460]; In re 
Hesse’s Estate, 124 A. 739, 280 Pa. 


581; Bassett v. Hawk, 11 A. 802, 118 
Pa. 94; Little’s Appeal, 11 A. 520, 117 
Pa. 14; Perrin v. Blake, 4 Burr. 2579, 


98 Reprint 355, 1 W.Bl. 672, 96 Reprint 
392, 10 E.R.C. 689. 

laie Phus) it from a, will) as, a 
whole it is apparent the testator in- 
fended to establish a new line of in- 


” 


5 Pa.Co.; heritable succession from 


the first 
taker and not through the testator, 
then the rule in Shelley’s case is con- 
trolling, even though words be used 
which indicate a purpose to limit to 
a life estate. In re Hesse’s Estate, 
124° A. 739, 280 Pa. 581. 


48. Travers v. Wallace, 49 A. 415, 
93 Md. 507; Hampton v. Griggs, 113 
S.E. 501, 184°N.C. 13, 34 A. LAR. 962%; 
gontins v. Hogg, 124 S.B. 392, 139 Va. 


[a] Principle that rule overrides 
testator’s intention explained.—‘“The 
law does not mean to say that a per- 
son may not give to another an estate 
for life, with a remainder over to per- 
sons designated as heirs, or heirs of 
the body, if it be fairly clear from 
the instrument in which the limita- 
tion occurs that by the words ‘heirs,’ 
or ‘heirs of the body,’ the author of 
the instrument intended to use them 
merely as descriptio personarum, and 
not as words denoting persons who 
are to take indefinitely in succession 
by descent. What is really meant by 
the rule being paramount to the in- 
tentionss Of. “they testa torh gisSib: ds cs ad. 
that where the rule is applicable it 
overrides the plainly expressed inten- 
tion of the testator to give to the 
first taker only a life estate, and 
therefore the rule overrides the in- 
tention of the testator, and disregards 
altogether the intention expressed up- 
on the very face of the instrument 
that the first taker should take only 


a life estate.” Jenkins v. Hogg, 124 
S.E. 392, 393, 189 Va. 692. 
49. James v. Hawkins, 132 N.E. 


551, 299 Ill. 204; Vangieson v. Hender- 
son, 36 N.E. 974, 150 Ill. 119. Com- 
pare U.S. v. John Ii Estate, 3 Hawaii 
Fed. 575 (holding that the rule in 
Shelley’s case will not be applied 
when it defeats the clear intention of 
the testator). 


50. Ill—Havely v. Comerford, 174 
N.E. 830, 343 Ill. 90; Belleville Sav. 
Bank y. Aneshaensel, 131 N.E. 682, 
298 Ill. 292; Rissman v. Wierth, 77 
N.B. 108, 220 Ill. 181, 110 Am.S.R. 248, 
11 Prob.Rep.Ann, 640. ; 


N.J.—Tantum v. Campbell, 91 A. 
120, 88 N.J.Eq. 361. 
N.C.—Merchants’ Nat. Bank vy. 


Dortch & Hines, 120 S.E. 60, 186 N.C. 
510; Britt v. Rowland Lumber Co., 48 
S.E. 586, 186 N.C. 171, 9 Prob.Rep. 
Ann. 681. 


Pa.—In_ re Hesse’s Estate, 124 A. 


739, 280 Pa. 581; Glenn v. Stewart, 
108 A. 599, 265 Pa. 208; Lauer v. Hoff- 
man 


, 88 A. 496, 241 Pa. 315, 47 L.R.A. 
N.S. 676. 


Tex.—Brown v. Bryant, 44 S.W. 399, 
17 Tex.Civ.App. 454. 


Eng.—Coape v. Arnold, 4 De G.M.& 
G. 574, 53 Eng.Ch. 450, 43 Reprint 631 
[aff 2 Smale & G. 311, 65 Reprint 414]. 


51. Kemp v. Reinhard, 77 A. 436, 
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ly it may appear that the testator did not intend 
to give the ancestor any more than a life estate.** 
No declaration, however positive, that the ancestor 
shall be tenant for life, and no longer,*®* or that 
he shall have only an estate for life in the prem- 
ises and that, after his decease, it shall go to the 
heirs of his body,®* or shall have no power to sell 
or dispose of the premises or any part of them?* 
or to defeat the intention of the testator,®® will pre- 
vent the application of the rule; and, if a testator 
has used technical language which brings the ease 
within the rule, a declaration, however positive, that 


228 Pa. 143, 29 L.R.A.N.S. 958; Jones 
v..Bower, 20 Pa.Co. 95; Chipps v. Hall, 
23 W.Va. 504; Jordan v. Adams, 9 C. 
B.N.S. 483, 99 E.C.L. 483, 142 Reprint 
190. ; 


[a] “I take the effect of the au- 
thorities on this subject clearly to be, 
that, where land is devised to a man 
for life, with remainder to his heirs, 
or the heirs of his body, no incident 
superadded to the estate for life, how- 
ever clearly showing that an estate 
for life merely and not an estate of 
inheritance was intended to be given 
to the first donee, nor any modifica- 
tion of the estate given to the heirs, 
however plainly inconsistent with an 
estate of inheritance, nor any decla- 
ration however express or emphatic of 
the devisor, can be allowed, either by 
inference or by the force of express 
direction, to qualify or abridge the es- 
tate in fee, or in tail, as the case may 
be, into which, upon a gift to a man 
for life, with remainder to his heirs, 
or the heirs of his body, the law in- 
exorably converts the entire devise in 
tavour of the ancestor, notwithstand- 
ing the clearest indication of -the in- 
tention of the donor to the contrary. 
ate 3 The fatal words once used, the 
law fastens upon them, and attaches 
to them its own meaning and effect 
as to the estate created by them.” 
Per Cockburn, > Jey in Jordans aye 
Adams, 9 C.B.N.S. 488, 497, 99 E.C.L. 
483, 142 Reprint 190. 


52. Ill—Havely v. Comerford, 174 
N.E. 830, 348 Ill. 90; Hegé v. Provident 
Mut. Life Ins. Co. of Philadelphia, 173 
N.E. 610, 341 Ill. 559; Winter v. Dib- 
ble, 95 N.E. 1098, 251 Til. 200. 


Ohio.—King vy. Beck, 12 Ohio 390. 


Pa.—Lauer v. Hoffman, 88 A. 496, 
241 Pa. 315, 47 L.R.A.N.S. 676; Grimes 
v. Shirk, 32 A. 113, 169 Pa. 74. 


S8.C.—Hull v. Hull, 21 §.C.Eq. 174. 


Tex.—Crist v. Morgan,, (Commn. 
App.) 245 S.W. 659 [aff (Civ.App.) 
219 S.W. 276]. 


Sy Oktay bos v. Hall, 23 W.Va. 


[a] Use of word “only.”—The use 
of the word “only” in the phrase “for 
and during the term of his natural life 
only” cannot defeat the operation of 
the rule. Rhodes v. Brinsfield, 135 A. 
245, 151 Md. 477. 


53. Havely v. Comerford, 174 N.E. 
830, 343 Ill. 90; First v. Runkle, 43 
Pa.Co. 386. 


54. Havely v. Comerford, 174 N.E. 
830, 343 Ill. 90; Hegé v. Provident 
Mut. Life Ins. Co. of Philadelphia, 173 
N.E. 610, 341 Ill. 559; Winter v. Dib- 
ble, 95 N.E. 1098, 251 Ill. 200. 


55. Havely v. Comerford, 174 N.E. 
830, 343 Ill. 90; Hegé v. Provident - 
Mut. Life Ins. Co. of Philadelphia, 173 
N.E. 610, 341 Ill. 559; Winter v. Dib- 
ble, 95 N.E. 1093, 251 Ill. 200. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1585-1586] 


the rule shall not apply,®* or that the estate of the 
ancestor shall not continue beyond the primary ex- 
press limitation,®’ or that his heirs shall take by 
purchase and not by descent,®® will be unavailing 
to exclude the rule and cannot affect the result. In 
some jurisdictions, when the rule in Shelley’s case 
is applied to wills, it is not allowed to override the 
manifest and clearly expressed intention of the tes- 
tator, but the intention is always carried into ef- 
fect if it can be ascertained from the provisions of 
the will.®® In such jurisdictions, however, it would 
seem that the necessary effect of such a ruling is 
to abrogate the rule in Shelley’s case. 


{§ 1586] (b) To Determine Construction of 
Terms. The rule in Shelley’s case is not applied 
in total disregard of the sense in which the testa- 
‘tor has used technical words of inheritance.°° The 
intention of the testator as to the meaning of the 
terms used in the will is always considered,*? and 
this intention, as discovered from his will, is the 
euide for its interpretation before the law will de- 
clare its effect.°? A testator who makes a will with 
a limitation such as comes within the rule in Shel- 
ley’s case has in mind, in jurisdictions wherein the 
rule is recognized,®* two legally inconsistent pur- 
poses.°* One purpose is to give to the ancestor only 
a life estate and the other is to limit the property 
to his, the ancestor’s, heirs, as such, collectively and 
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in indefinite succession, making the ancestor the 
stock from which a new inheritance springs.®°> This 
latter purpose is the controlling factor in the de- 
termination of whether or not in a particular case 
the rule is applicable,°® it is considered the general 
or paramount intent,®? and is a preliminary ques- 
tion to be determined in the first instanee®’ un- 
der the ordinary principles of construction without 
regard to the rule in Shelley’s case.°® The intent 
to give the ancestor only a life estate, or as it is 
sometimes called, the “particular intent,” is the in- 
tent referred to when the courts state that the rule 
overrides, defeats, or disregards the intention of 
the testator,’° and this oceurs only where a proper 
interpretation of the testator’s language brings the 
particular case within the rule in Shelley’s case.*? 
The application of the rule to a particular case de- 
pends, not on the quantity of estate intended to be 
given to the ancestor, provided of course a free- 
hold is given, but on the nature of the estate devised 
to the heir.72. In the determination of this question 
the thing to be sought for is not the persons who 
are directed to take the remainder, but the charac- 
ter in which the testator intended they should take.7% 
It must be determined whether the testator intend- 
ed that the remaindermen should take as heirs of 
the life tenant, or, originally, as the stock of a new 
inheritance,‘* and his intention in the use of the 
words describing the remaindermen, whether as tak- 


56. Daniel v. Whartenby, 17 Wall. 
639, 21 L.Ed. 661 [aff 29 F.Cas.No. 17,- 
479]; Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
841 Ill. 559; Winter v. Dibble, 95 N.E. 
1093, 251 Ill. 200. 


57. Daniel v. Whartenby, 17 Wall. 
639, 21 L.Ed. 661 [aff 29 F.Cas.No. 17,- 
479]; Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill. 559; Winter v. Dibble, 95 N.E. 
1093, 251 Ill. 200. 


58. Daniel v. Whartenby, 17 Wall. 
639, 21 L.Ed. 661 [aff 29 F.Cas.No. 17,- 
479]; Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill. 559; Winter v. Dibble, 95 N.E. 
1093, 251 I11..200; Woodbridge v. Jar- 
rard, 138 A. 536, 101 N.J.Eq. 439. ' 


59. Williams v. Williams, 138 N.W. 
480, 157 Iowa 621; Westcott v. Meek- 
er, 122 N.W. 964, 144 Iowa 311, 29 
L.R.A.N.S. 947; McHatton’s Estate v. 
Peale’s Estate, (Tex.Civ.App.) 248 S. 
Ww. 103. 


60. Hall v. Gradwohl, 77 A. 480, 113 
Md. 293, 29 L.R.A.N.S. 954. 


61. Butler v. Huestis, 68° Ill. 
18 Atm.R. 589. 


62. Yarnall’s Appeal, 70 Pa. 335. 
63. See supra § 1581. 


64. Crist v. Morgan, (Tex.Commn. 
App.) 245 S.W. 659 [aff (Civ.App.) 219 


594, 


S.W. 276; Chipps v. Hall, 23 W.Va. 
504. 
65. Hunting v. Jones, (Tex.Commn. 


App.) 215 S.W. 959 [mod (Civ.App.) 
221 S.W. 265 and rev (Civ.App.) 183 
S.W. 859]; Crist v. Morgan, (Tex. 
Commn.App.) 245 S.W. 659 [aff (Civ. 
App.) 219 S.W. 276]; Chipps v. Hall, 
23 W.Va. 504. 


66. Merchants’ Nat. Bank  v. 
Dortch & Hines, 120 S.E. 60, 186 N. 
C. 510; Hampton v. Griggs, 113 S.E. 
501, 184 N.C. 13, 34 A.L.R. 952; Smith 
v. Moore, 100 S.E. 702, 178 N.C. 370; 
Crist v. Morgan, (Tex.Commn.App.) 
245 S.W. 659 [aff (Civ.App.) 219 S.W. 
276]. See Calvery v. Calvery, (Tex. 


Commn.App.) 55 S.W.(2d) 527 (hold- 
ing that where every part of will can- 
not be harmonized and given effect to 
and the will contains inherent conflict 
of intentions, the object of the grant 
must prevail in construction thereof). 


67. Merchants’ Nat. Bank  v, 
Dortch & Hines, 120 S.E. 60, 186 N.C. 
510; Hampton v. Griggs, 113 S.E. 501, 
184 N.C. 13, 34 A.L.R. 952. 


68. Merchants’ Nat. Bank v. 
Dortch & Hines, 120 S.E. 60, 186 N.C. 
510; Hampton vy. Griggs, 113 S.E. 501, 
P84N.C.. 43, 347A RR. 9525 Reid: wv. 
Neal, 108 S.E. 769, 182 N.C. 192; Puck- 
ett v. Morgan, 74. S.E.. 15, 158. N.C. 
344; In re English’s Estate, 112 A. 
913, 270 Pa. 1; Ah! v. Liggett, 92: A. 
202, 246 Pa. 246; Kemp v. Reinhard, 
77 A. 436, 228 Pa. 143, 29 L.R.A.N.S. 
958; Jones v. Bower, 20 Pa.Co. 95; 
Crist v. Morgan, (Tex.Commn.App.) 
a 7et Wee 659, [aff (Civ.App.) 219 S.W. 


69. JIll.—Hollenbaugh y. Smith, 130 
N.E. 364, 296 Ill. 558. 


N.Y.—lLytle v. Beveridge, 58 N.Y. 
592 [aff 7 Lans. 225]. 


N.C.—Merchants’ Nat. Bank v. 
Dortch & Hines, 120 S.E. 60, 186 N.C. 
510; Hampton v. Griggs, 113 S.H. 501, 
184 N.C. 13, 34 A.L.R. 952. 


Pa.—Commonwealth Title Ins. & 
Trust Co. v. Gross, 104 A. 684, 261 Pa. 
476; Yarnall’s Appeal, 70 Pa. 335; 
Moyer’s Estate, 12 Pa.Co. 137. 


Tex.—Crist v. Morgan, (Commn. 
App.) 245 S.W. 659 [aff (Civ.App.) 219 
S.W. 276]; Hunting v. Jones, (Commn. 
App.) 215 S.W. 959 [mod (Civ.App.) 
221 S.W. 265, and rev (Civ.App.) 183 
S.W. 858]. 


Va.—King v. Johnson, 83 S.E. 1070, 
117 Va. 49. 


[a] Thus whether the will has or 
has not constituted an estate of free- 
hold, with a succession engrafted on it 
to the heirs of the donee for life, mak- 
ing such donee the ancestor terminus 
or stirps, from which the whole gener- 


ation or posterity of heirs is to be 
accounted, is a previous question 
which ought to be resolved by resort- 
ing to the ordinary rules of construc- 
tion for interpreting the language of 
wills. Yarnall’s Appeal, 70 Pa. 335. 


70. Deemer v. Kessinger, 69 N.E. 
28, 206 Ill. 57, 9 Prob.Rep.Ann. 383; 
Merchants’ Nat. Bank v. Dortch & 
Hines, 120 S.E. 60, 186 N.C. 510; 
Hampton v. Griggs, 113 S.E. 501, 184 
N.C. 13, 34 A.L.R. 952; Glenn v. Stew- 
art, 108 A. 599, 265 Pa. 208. 


71. Reid v. Neal, 108 S.E. 769, 182 
N.C. 192. 


72. 1T1l.—Foley v. Nalley, 184 N.E. 
316, 351 Ill. 194; Rissman v. Wierth, 
71 N.B..108,. 220, 111. 181, 210 Am-SR. 
243, 11 Prob.Rep.Ann. 640; Deemer v. 
Kessinger, 69 N.E. 28, 206 Ill. 57, 9 
Prob.Rep.Ann. 383; Vangieson v. Hen- 
derson, 36 N.E. 974, 150 Ill. 119; Van 
Olinda vy. Carpenter, 19 N.E. 868, 127 
Ill. 42, 11 Am.S.R. 92, 2 L.R.A. 455. 


N.C.—Merchants’ Nat. Bank  v. 
Dortch & Hines, 120 S.E. 60, 186 N.C. 
510; Hampton y. Griggs, 113 S.E. 501, 
184 N.C. 13,34 A-L.R. 952: 


Tex.—Crist v. Morgan, (Commn. 
App.) 245 S.W. 659 [aff (Civ.App.) 219 
S.W. 276]. 


sow Ve-—Chipps v. Hall, 23 W.Va. 


Eng.—Perrin v. Blake, 4 Burr. 2579, 
98 Reprint 355, 1 W.B1. 672, 96 Reprint 
392, 10 E.R.C. 689. 


Wecessity that estate of ancestor be 
freehold see infra § 1594. 


73. Commonwealth Title Ins. & 
Trust Co. v. Gross, 104 A. 684, 261 Pa. 
476; Kemp v. Reinhard, 77 A. 436, 228 
Pa. 148, 29 L.R.A.N.S. 958; Guthrie’s 
Appeal, 37 Pa. 9. 


74. Beall v. Beall, 162 N.E. 152, 331 
Ill. 28; Kemp v. Reinhard, 77 A. 436, 
228 Pa. 143, 29 L.R.A.N.S. 958; Perrin 
v. Blake, 4 Burr. 2579, 98 Reprint 355, 
rey ieee 672, 96 Reprint 392, 10 E.R.C 
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ing from him or as taking from the life tenant, may 


be inquired into.7® 


Intention as to freehold. In the construction of 
the will, the intention of the testator as to whether 
an estate of freehold or only an estate for years is 


given is controlling.*® 


[§ 1587] (7) Same Instrument Must Create Free- 
The ancestor must acquire his 
freehold estate by, through, or in consequence of 
the same instrument which contains the limitation to 


hold and Remainder. 


his heirs.?7 


[§ 1588] (8) Application to Realty and Person- 
In some jurisdictions the rule in Shelley’s 
case applies to devises of real estate only*® and does 
not extend to bequests of personalty®® even though 


alty.“® 


real estate and personal property 


75. Vogt v. Graff, 32 S/Ct. 134, 222 
U.S. 404, 56 L.Ed. 249 [aff 33 App.D.C. 
356]; Mallery v. Dudley, 4 Ga. 52; 
Rhodes v. Brinsfield, 135 A. 245, 15 
Md. 477;. Hunting v. Jones, (Tex. 
Commn.App.) 215 S.W. 959 [mod (Civ. 
App.) 221 S.W. 265, and rev (Civ. 
App.) 183 S.W. 858]; McMahan v. Mc- 
Mahan, (Tex.Civ.App.) 198 S.W. 354. 


{a] The inquiry “is never whether 
the testator the first taker to have a 
life estate or a fee, but always wheth- 
er the phrase used to effect the devo- 
lution of the estate, after the termi- 
nation of the particular estate, in fact 
referred to the general heirs of the 
ancestor or designated particular per- 
sons.’’ Rhodes v. Brinsfield, 135 A. 
245, 247, 151 Md. 477. 


76. Coape v. Arnold, 4 De G.M.& 
G. 574, 53 Eng.Ch. 450, 48 Reprint 631i 
[aff 2 Smale & G. 311, 65 Reprint 414]. 


77. Foley v. Nalley, 184 N.E. 316, 
351 Ill. 194; Depler v. Dyer, 144 N.E. 
ZS SP OUR GYM A iechiece FER ese lene} 
N.E. 189, 289 Ill. 462, 29 L.R.A.N.S. 
942; Baker v. Scott, 62 Ill. 86; Powell 
v. Brandon, 24 Miss. 343; Benton v. 
Baucon, 135 S.H.. 629, 192 .N,C.. 630. 
Hartman v. Flynn, 127 S.E. 517, 189 
N.C. 452; Hampton v. Griggs, 118 S. 
Beep Ouwe 145 N.C. 13, (34 A Per. 1952); 
Chipps v. Hall, 23 W.Va. 504. 


73. Words which would create an 
estate tail in realty as giving an ab- 
gies estate in personalty see supra 
§ 1578. 


79. Jones v. Rees, 69 A. 785, 22 
Del. 504, 16 L.R.A.N.S. 734; Boyle v. 
John M. Smyth Co., 248 Ill.App. 57; 
ae ete v. Redman’s Adm’r, 26 Ind. 
agile 


80. Jones v. Rees, 69 A. 785, 22 Del. 
504, 16 L.R.A.N.S. 734; Gross v. Shee- 
ler, 31 A. 812, 12 Del. 280; Belleville 
Sav. Bank v. Aneshaensel, 131 N.E. 
682, 298 Ill. 292; Lord v. Comstock, 
88 N.E. 1012, 240 Ill. 492; Boyle v. 
John M. Smyth Co., 248 Ill.App. 57; 
Siceloff v. Redman’s Adm’r, 26 Ind. 
251; In re Hurd’s Hstate, 158 A. 174, 
305 Pa. 394; Benefactor Building & 
Loan Ass’n v. Latta, 161 A. 757, 106 
Pa.Super. 156. But see In re Appoint- 
ment of Trustee of Redmond, 12 Pa. 
Dist. 142 (holding that the rule in 
Shelley’s case is applicable to per- 
sonal property). 


[a] Intent followed.—As to per- 
Sonal property the intent of the tes- 
tator must be ascertained and follow- 
ed. Belleville Sav. Bank v. Aneshaen- 
sel, 131 N.E. 682, 298 Ill, 292. 


81. Belleville Sav. Bank v. Anes- 
haensel, supra. 
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table.*4 


in the same clause and in the same language.*! 
other jurisdictions the rule is considered as extend- 
ing to personalty, it applying to realty and per- 
sonalty alike.S? In still other jurisdictions the rule 
is applied by analogy to personalty unless a con- 
trary intent appears.*? 

[§ 1589] (9) Quality of Estates; Legal or Equi- 
While the rule in Shelley’s case applies 
equally to equitable and legal estates,*° it is neces- 
sary to its operation that the estate of the ances- 
tor and the limitation to the heirs be of the same 


[§§ 1586-1589 
In 


quality’® or nature,®’ that is to say, both legal or 


are disposed of 


82. Ala.—Ewing v. Standefer, 


Ala. 400. 


Md.—Seeger v. Leakin, 25 A. 862, 
76 Md. 500; Hughes v. Nicklas, 17 A. 
398, 70 Md. 484, 14 Am.S.R. 377; Horne 
v. Lyeth, 4 Harr.&J. 431. 

ear oo vy. Brandon, 24 Miss. 
343. 

N.C.—Kiser v. Kiser, 55 N.C. 28; 
Donnell v. Mateer’s Ex’rs, 40 N.C. 7; 
Cooniyve Rice, 220) N:CA2iise Eran Ve 
Fam; ec. Neh 5 a8. 


N.D.—Knox v. Barker, 78 N.W. 352, 


$8 N.D. 272 (applying the law of Penn- 


sylvania). 


Seine te Coe, v. Settle, 10 Humphr. 
474, 


Eng.—Comfort v. Brown, 10 Ch.D. 
146; Re Score, 57 L.T.Rep.N.S. 40. 
But see Herrick v. Franklin, L.R. 6 
Eq. 593 (holding, that there is no au- 
thority for holding that because the 
rule in Shelley’s case applies to real 
estate, it is to be applied to personal 
estate also). 


Ont.—Re Kendrew, 438 Ont.L. 185. 


[a] Rule applied where one gift of 
both realty and personalty. Re Ken- 
drew, 42 Ont.L. 185. : 


[b] Seasehold property.—The rule 
applies to leasehold as well as to 
freehold property. Seiger v. Leakin, 
25 A. 862, 76 Md. 500; Hughes v. Nick- 
se 17 A. 398, 70 Md. 484, 14 Am.S.R. 


83. BHvans v. Weatherhead, 53 A. 
866, 24 R.I. 502, 8 Prob.Rep.Ann. 260. 


84 Application of rule in Shelley’s 
eaee to estates in trust see Trusts § 
288. 


85. Mathieson vy. Craven, 228 F. 
345; Huber’s Appeal, 80 Pa. 348. 


86. U.S.—Vogt v. Graff, 32 S.ct. 
134, 222 U.S. 404, 56 L.Hd. 249 [aff 33 
App.D.C. 356]; Mathieson v. Craven, 
228 FE. 345. 


Tll.— Foley v. Nalley, 184 N.E. 316, 
351 Ill. 194; Depler v. Dyer, 144 N.B. 
212, 312 Ill. 587; Lord v. Comstock, 
88 N.BE. 1012, 240 Ill. 492; Ward v. 
Butler, 88 N.E. 189, 239 Ill. 462, 29 L. 
Nats 942; Baker v. Scott, 62 Ill. 


Md.—Cowman vy. Classen, 144 A. 
367, 156 Md. 428; Mercer v. Hopkins, 
41 A. 156, 88 Md. 292. 


a ee v. Brandon, 7 Pick. 
oO. 


N.C.—Benton v. Baucom, 135 S.E. 
629, 192 N.C. 630; Hartman v. Flynn, 
127 S.H. 517, 189 N.C. 452; Hampton 


both equitable.®8 
the limitation to the heirs are not of the same qual- 
ity,®® that is, if one is legal and the other equita- 
ble,°® as, for example, where there is a gift of an 
equitable estate to the ancestor and a legal estate. 


If the estate of the ancestor and 


18] v. Griggs, 113 S.E. 501, 184 N.C. 13. 


Pa.—In re McKinney’s Wstate, 103 
A. 590, 260 Pa. 123; Kerrigan’s Hstate, 
13 Pa.Dist.&Co. 26; Whitmore’s Es- 


tate, 5 Pa.Dist.&Co. 301; Forsyth v. 
Smith,. 25 Pa. Dist. 633: 

ee v. Hall) 23 W.Va: 
504. 

Fng.—Richardson y. Harrison, 16 
@ABD eS 5. 

87. Settle v. Settle, 10 Humpbhr. 


(Tenn.) 474. 


88. U.S.—Vogt v. Graff, 32 S.Ct. 
134, 222 U.S. 404, 56 L.Ed. 249 [aff 
33 App.D.C. 356]; Mathieson vy. Craven, 
228 F. 345. 


Cal.—Dickey v. Walrond, 253 P. 706, 
200 Cal. 335. 


ee Baonasen v. Dyson, 2 Ga. 
) 

Ill.—Lord y. Comstock, 88 N.E. 1012, 
240 Ill. 492; Ward v. Butler, 88 N.E. 
L389, 289) Tl. 4625 29" 1 RVAIN Si odes 
Baker v. Scott, 62 Ill. 86. 


Iowa.—Harlan v. Manington, 
N.W. 367, 152 Lowa 707. 


Md.—Cowman v. Classen, 144 A. 367, 
156 Md. 428; Mercer vy. Hopkins, 41 
A, 156, 88 Md. 292. 


ae eae v. Brandon, 24 Miss. 


N.C.—Benton y. Baucom, 135 S.E. 
629, 192 N.C. 630; Hartman vy. Flynn, 
127 S.H. 517, 189 N.C. 452; Hampton 
v. Griggs, .113 S.E. 501, 184 N.C. 13: 
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Pa.—Kerrigan’s Estate, 13 Pa.Dist. 
&Co. 26; Forsyth v. Smith, 25 Pa. 
Dist. 633. 


‘W.Va.—Chipps v. Hall, 23 W.Va. 
504. : 


lng.—Richardson vy. Harrison, 16 
Q.B.D. 85; In re Hobbs, [1917] 1 Ch. 


569 


89. Striker v. Mott, 
In re Bailey’s Estate, 64 Pa.Super. 
17; In re David’s Estate, 16 Pa.Dist. 
&Co. 401; Van Grutten v. Foxwell, 
[1897] A.C. 658; Van Grutten v. Fox- 
well, 77 L.T.Rep.N.S. 170. 


$9. D.C.—Slater y. Rudderforth, 25 
App.D.C. 497. 


Md.—Cowman vy. Classen, 144 A. 367, 
156 Md. 428. 


Pa.—Jordan’s Estate, 
5438, 


Se ee v. Settle, 10 Humphr. 


Eng.—Van Grutten vy. 
[1897] A.C. 658; 


28 N.Y. 82; 


29 Pa.Dist. 


{ Foxwell, 
Richardson vy. Har- 


For later cases- developments and changes in the law see Annotations, same title and section number, 


§ 1589] 


to the heirs,®! or a gift of a legal estate to the an- 
cestor and an equitable estate to the heirs,®? the 
rule in Shelley’s case has no application. 
where the first estate is the subject of an active 
trust and there is a limitation over of the estate dis- 


rison, 16 Q.B.D. 85; Van Grutten v. 
Foxwell, 77 L.T.Rep.N.S. 170. 


{a] Loan for life an equitable es- 
tate._—-Where there is a loan for life, 
which implies not the title but the 
use, and a gift in remainder, because 
the technical meaning of the word 
“loan” is not the same as the word 
“give,” the estates are not of the same 
nature in the sense of the rule. Set- 
tle v. Settle, 10 Humphr. (Tenn.) 473. 


91. U.S.—Vogt v. Graff, 32 S.Ct. 
134, 222 U.S. 404, 56 L.Ed. 249 [aff 33 
ADDWD C4 S56ilse, Ward Vv. Amory, .2.9 
F.Cas.No. 17,146, 1 Curt. 419. 


Cal.—Dickey v. Walrond, 
706, 200 Cal. 335. 


D.C.—Slater v. Rudderforth, 25 App. 
D.C. 497. 


Ill.—Lord v. Comstock, 88 N.E. 1012, 
240 Ill. 492. 


Iowa.—Harlan vy. Manington, 133 N. 
W. 367, 152 Iowa 707. 


Md.—Cowman y. Classen, 144 A. 367, 
156 Md. 428; Howard v. Trustees, 41 
A. 156, 88 Md. 292; Cissell v. Cashell, 


253 P. 


25 A. 306, .76 Md. 330; Shreve. v. 
Shreve, 43 Md. 382. 
N.J.—Shugrue vy. Long, 82 A. 905, 


82 N.J.Law 717, 39 L.R.-A.N.S. 257; 
Tyndale v. McLaughlin, 95 A. 117, 84 
N.J.Eq. 652. 


N.Y.—Smith v. Scholtz, 68 N.Y. 41; 
Striker -v.. Mott, 28 N UY. 82: 


Pa.—-In re Hurd’s Estate, 158 A. 174, 
305 Pa. 394; In re Whiteley’s Estate, 
117 A. 77, 273 Pa. 364; In re Towne’s 
Estate, 103 A. 875, 260 Pa. 443; In re 
McKinney’s Estate, 103 A. 590, 260 Pa. 
128; Wolfinger v. Fell, 45 A. 492, 195 
Pa. 12; Reading Trust Co.’s Appeal, 
19 A. 552, 133 Pa. 342; Williams’ Ap- 
peals, 83 Pa. 377; Kay v. Scates, 37 
BPan13), 0078 Am:sDi +3997%| Benefactor 
Building & Loan Ass’n yv. Latta, 161 
A. 757; 106 Pa.Super. 156; In re Da- 
vid’s Estate, 16 Pa.Dist.&Co. 399; Ker- 
rigan’s Hstate, 13 Pa.Dist.&Co. 26; 
Jordan’s Estate, 29 Pa.Dist. 543; 
Young’s Estate, 28 Pa.Dist. 869; For- 
syth v. Smith, 25 Pa.Dist. 633; Brun- 
er’s Est., 14 Pa.Dist. 124; Bouvier’s 
Estate, 12 Pa.Dist. 149, 28 Pa.Co. 266; 
Osborne’s Hst., 10 Pa.Dist. 191; Hem- 
phill’s Estate, 5 Pa.Dist. 690, 18 Pa.Co. 
527; West’s Est., 32 Pa.Co. 497; Brun- 
er’s Estate, 31 Pa.Co. 131; Kern’s Est., 
18 ParComdel6.. Harts, Hst:, % sPa.Co; 
369; Kreamer vy. Showalter, 1 Pa.Co. 
453. 


R.I.—Boutelle v. City Sav. Bank, 26 
ASTD Sloe weet, Ee DUrston ve onUurs- 
ton, 6 R.I. 296. 


S.C.—Gadsden v. Desportes, 17 S.E. 
706, 39 S.C. 131; Austin v. Payne, 29 
S8.C.Eq. 9. 


Tex.—McHatton’s Estate v. Peale’s 
Estate, (Civ.App.) 248 S.W. 103. 


Eng.—In re Hobbs, [1917] 1 Ch. 569; 
Ex p. Wynch, 5 De G.M.&G. 188, 54 
Fmg.Ch. 150, 43 Reprint 842. But see 
Collier v. Walters, L.R. 17 Eq. 252 
foverr Collier v. McBean, 34 Beav. 
426, 55 Reprint 700 (aff L.R. 1 Ch. 81)] 
(holding that, where the testator de- 
vised his estate to trustees and their 
heirs to stand seized thereof during 
the life of W C and also until the tes- 
tator’s debts and legacies are paid, 
upon trust to set and let the same, 
and apply the rents in payment of his, 
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Thus, 
are fulfilled.®* 


the testator’s, debts and legacies until 
they are all paid and thereafter to 
pay the rents to W C during his life 
and from and after the decease of W C 
and the payment of all the debts and 
legacies he devised the estate to the 
heirs of the body of W C lawfully to 
be begotten, the trustees took a legal 
fee under the will and W C took an 
equitable estate tail which he could 
bar by a recovery). 


[a] Bule applied.—(1) A trust for 
the separate and sole use of the tes- 
tator’s married daughters, the prop- 
erty to be invested im safe securities 
and the interest to be paid to them 
and should either of the daughters 
die without issue then her portion 
to be divided among the testator’s 
other heirs, gave the daughter an 
equitable estate and prevented the ap- 
plication of the rule in Shelley’s case. 
Craige v. Craige, 9 Phila. (Pa.) 545. 
(2) Under a paragraph of a will di- 
recting executors to lease property for 
21 years, with a renewal of 21 years, 
the net income to be divided equally 
between his two daughters, at their 
decease to their lawful heirs, the 
daughters, when testator’s nieces and 
nephews were their heirs presump- 
tive, did not take a fee under the rule 
in Shelley’s Case. Tyndale v. Mc- 
Laughlin, 95 A. 117, 84 N.J.Hq. 652. 


[b] Equitable freehold estate cre- 
ateéd.—As respects the rule in Shel- 
ley’s case, a will giving property to 
trustees for sale, disposition, and re- 
investment for the lives of the testa- 
tor’s widow and daughter, remainder 


to the daughter’s issue, gave equita- | 


ble life estates. Cowman vy. Classen, 
144 A. 367, 156 Md. 428. 


92. Cowman y. Classen, 144 A. 367, 
156 Md. 428; Re McAllister, 25 Ont.L. 
ieee Ont Wolves Ode (24 Ont las ob 1s 
Ont.W.R. 554, 2 Ont.W.N. 704, 19 Ont. 


W.R:, 333. 
93. U.S.—Mathieson vy. Craven, 
228 F. 345. 


D.C.—Slater v. Rudderforth, 25 App. 
DiC. 49%: 


* Towa.—Harlan vy. Manington, 133 N. 
W. 367, 152 Iowa 707. 


N.J.—Shugrue v. Long, 82 A. 905, 
82 N.J.Law 717, 39 L.R.A.N.S. 257. 


Pa.—In re Towne’s Estate, 103 A. 
875, 260 Pa. 443; Wolfinger v. Fell, 
45 A, 492, 195 Pa. 12; In re David's 
Estate, 16 Pa.Dist.&Co. 401; Smyth’s 
Est., 14 Pa.Dist.&Co. 773; Kerrigan’s 
Estate, 13 Pa.Dist.&Co. 26; West’s Es- 
tate, 32 Pa.Co. 497; Kreamer v. Sho- 
walter, 1 Pa.Co. 453. 


[a] Thus, where an active execu- 
tory trust is created, the net income 
to go to the first taker and at her 
death the title to the property to vest 
in his heirs or the heirs of his body, 


the rule does not apply. Harlan v. 
Manington, 133 N.W. 367, 152 Iowa 
Oe 


[b] Active trust created.—A will 
bequeathing a fund to a daughter for 
life and over to her children, requir- 
ing the trustee to exercise discretion 
as to investments, created an active 
trust, so that the daughter’s issue 
took by purchase and not by inheri- 
tance, and the rule in Shelley’s case 
did not operate to give her an abso- 
lute interest in the fund. In re 
Towne’s Hstate, 103 A. 875, 260 Pa. 


charged of the trust, the rule does not apply.** 
the estates are both legal or both equitable the rule 
applies provided the other requirements of the rule 
However, it has been held that the 
rule does not apply to executory trusts where the 
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If 


443. 


[ec] Spendthrift trust.—(1) The 
rule in Shelley’s case has no applica- 
tion to a bequest to a trustee of a 
fund to be held by him until the ces- 
tui que trust reaches a specified age 
and in case of the latter’s death be- 
fore reaching such age the fund to be 
paid to his heirs. Bennett v. Ben- 
nett, 66 Ill.App. 28. (2) Where the 
interest of the first taker is merely in 
income protected by a _ spendthrift 
trust, and the principal or remainder 
is payable to the heirs of the benefi- 
ciary, the rule in Shelley’s case is not 
applicable, the two estates being of 
different quality. Smyth’s Estate, 14 
Pa.Dist.&Co. 773. 


94. Nowlan v. Nowlan, 112 N.E. 
259, 272 I1l.°526; Carpenter  v. Hub= 
bard, 105 N.E. 688, 263 Ill. 571; Lord 
v. Comstock, 88 N.E. 1012, 240 Ill. 492; 
Williams’ Appeals, 83 Pa. 377; Cow- 
ing v. Dodge, 35 A. 309, 19 R.1I.: 605; 
Van Grutten v. Foxwell, [1897] A.C. 
658; In re Youmans, [1901] 1 Ch. 720; 
Van Grutten v. Foxwell, 77 L.T.Rep. 
N.S. 170. 


fa] Iustrations.—(1) Under a 
will devising land in trust for hus- 
band for life and for children and 
their descendants until the death of 
the last survivor of the children, the 
estate to be then paid to the hus- 
band’s heirs, the life estate to the 
husband and the ultimate estate in 
fee to his heirs were both equitable 
estates, and the rule in Shelley’s case 
therefore applied. Carpenter v. Hub- 
bard, 105 N.E. 688, 263 Ill. 571. (2) 
Under a will, vesting the trustee with 
the fee, so that the life estate limited 
to the cestui que trust and the re- 
mainder estate in fee given to his 
heirs are equitable and of the same 
quality, the cestui que trust, under 
the rule in Shelley’s case, takes the 
equitable fee-simple estate. Nowlan 
v. Nowlan, 112 N.B. 259, 272 Ill. 526. 
(3) Where a will devised property to 
trustees in trust to pay the income 
equally to testator’s two daughters 
for life, their share to go to their heirs 
upon the death of either, until one 
half of the principal could be made 
over to such heirs, for which the trus- 
tees shall take such time as they 
deemed best, and upon the death of 
the other daughter, her share shall go 
to her heirs, and the trustees are au- 
thorized to sell, mortgage, or other- 
wise dispose of the property and re- 
invest the proceeds, and a codicil de- 
vised a tract for life upon the same 
trusts, authorizing the trustees to 
join with the devisee in its sale or to 
dispose of the remainder to her or 
any other person, the legal title was 
intended to be vested in the trustees 
in fee, and their duties would end only 
when they transferred the fee to the 
heirs of the surviving daughter, so 
that the interest of both the daugh- 
ters and their heirs was equitable and 
hence the rule would operate as to the 
realty devised. Lord v. Comstock, 88 
N.E. 1012, 240 Ill. 492. (4) A devise 
in trust of a beneficial interest for 
life, subject to the discretion of the 
trustee, with power in the beneficiary 
td direct its disposition by will after 
his death, and in default thereof to 
his heirs at law, is within the rule 
in Shelley’s case and carries an equi- 
table fee in the estate held by the 
trustee. Cowing v. Dodge, 35 A. 309, 
19 R.I. 605. (5) A devise to A for life, 
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testator plainly intimates an intention that it shall 
If, however, a devise in trust for the 
life tenant ereates merely a passive or dry trust 
which is executed so as to give the cestui que trust 
a legal estate,?* thereby giving the ancestor.and his 
heirs both legal estates, the rule applies.°* 


[§ 1590] (10) Quantity of Estates—(a) In Gen- 
The freehold and remainder interests need 
not be of the same quantity in order for the rule in 
Shelley’s case to apply,®® the application of the rule 
to a given case not being dependent upon the quan- 
tity of estate given to the first taker®® provided its 


95 


not apply. 


eral. 


then to trustees during the life of A 
to preserve contingent remainders and 
from and after the death of A to the 
heirs of his body lawfully begotten, 
with divers remainders over, gave a 
fee tail to A by operation of the rule 
in Shelley’s case. Colson v. Colson, 
2 Atk. 246, 26 Reprint 552, 2 Eq.Cas. 
Abr. 318, 22 Reprint 270, 2 Str. 1125, 
93 Reprint 1074. 


[b] Future equitable interests as 
remainders.— While, strictly speaking, 
there are no equitable remainders, in 
determining whether an estate limit- 
ed to heirs upon an equitable life es- 
tate is also equitable, so that the rule 
will apply, future equitable interests 
are usually treaied as if they were 
remainders, the application of the 
rule being the same whether they are 
considered equitable remainders or 
trusts. Lord v. Comstock, 88 N.E. 
1012, 240 Ill. 492. 


{c] Brust executed at subsequent 
date.—Where a trust to pay income 
‘to a married woman free from her 
husband’s debts, remainder to her 
heirs, was executed by the death of 
the husband the rule in Shelley’s case 
then applied. Williams’ Appeals, 83 
Pa: 377. 


$5. Ga.—Edmondson vy. Dyson, 2 
Ga. 307. 


. Ind.—Siceloff v. Redman, 26 Ind. 
SE 


Md.—Goldsborough y. Martin, 41 


Md. 488 


N.Y.—Waestaff v. Lowerre, 23 Barb. 
209, 3 Abb.Pr. 411. 


Pa.—Moore’s Estate, 18 Pa.Dist.& 
Co. 584. But see Barcus’ Petition, 15 
Pa.Co. 191 (holding that a devise ‘to 
my third son . in trust for his 
heirs, he to have the income arising 
“from the said property for his sup- 
port and maintenance, and the support 
and education of his heirs until they 
are twenty one years old” gave the 
son, who at the time of the testator’s 
death was a minor and unmarried and 
ee vite issue, an absolute estate in 
fee). 


Eng.—Hadwen vy. Hadwen, 23 Beay. 
551, 53 Reprint 217; Blackburn vy. 
Stables, 2 Ves.&B. 367, 35 Reprint 358. 


[a] Thus the rule is not applicable 
where: (1) There is an executory 
trust with discretionary power in the 
trustee to sell and invest. Siceloff v. 
Redman’s Adm’r, 26 Ind. 251. (2) The 
trustees are to collect rents and pay 
taxes and pay the net proceeds to the 
tenant for life, and upon her death 
convey to her heirs share and share 
alike. Wagstaff v. Lowerre, 23 Barb. 
(N-Y:.) 209, 3 Abb.Pr. 411. ° (8) There 
is an active executory trust for the 
first taker, and after her death a trust 
for her issue, void for perpetuities, 
with valid executory devises over. 
Goldsborough v. Martin, 41 Md. 488. 


[b] Where intention against rule. 


WILLS 


mon. 


—The rule “does not apply to trusts 
executory, where the testator: plainly 
intimates an intention that it shall 
not apply.” Edmondson v. Dyson, 2 
Ga. 307, 319. 


96. See Trusts § 269. 


97, Mylin v. Hurst, 102 A. 429, 259 
Pa. 77s Steel va Linn, 81- A. 192% 232 
Pa. 18; Ahl v. Liggett, 41 Pa.Co. 588. 


[a] Thus, under a devise of a farm 
to a grandson in trust for life and 
over to his lawful issue, and, if he had 
no lawful issue, then to his next of 
kin in fee, the trust was passive, and 
insufficient to prevent operation of the 
rule in Shelley’s case, and the grand- 
son took an estate tail, enlarged by 
the act of April 27, 1855 (P. L. p 368) 
into a fee. Mylin v. Hurst, 102 A. 429, 
2590 Ba ile 


98. Depler v. Dyer, 144 N.H. 212, 
312 Ill. 587; Carpenter v. Hubbard, 
105, NES 688," 2638) Ty 571; Ward iv. 
Butler, 88 N.H. 189, 239 Tll. 462, 29 
L.R.A.N.S. 942; Byrd v. Shell, 168 S. 
BH, 692, 169 S.C. 226. 


[a] Tlustrations.—(1) Where re- 
mainder was devised to the heirs of a 
cestui que trust for life, provision for 
distribution of a part of the principal, 


/under certain conditions, to those to 


whom an intervening life estate was 
given did not prevent the application 
of the rule in Shelley’s case. Car- 
penter v. Hubbard, 105 N.E. 688, 263 
IHU aya (2) Will devising land to 
testator’s wife for life and “at her 
death 10 be divided equally amongst 
her and my own heirs at law and next 
of kin, agreeable to the laws of dis- 
tribution under the statutes” gave her 
a life estate in all land and fee-simple 
title to half thereof under the rule in 
Shelley’s case. State v. Gaughan, 187 
S.W. 918, 124 Ark. 548; Byrd v. Shell, 
168 S.E. 692, 169 S.C. 226. (3) Undera 
will by which testator devised to his 
wife all of his real estate during her 
life, and ‘‘on the death of my wife I di- 
rect that her heirs have in fee simple, 
the undivided half of said real estate 
and my brother the other undi- 
vided half thereof to him and his heirs 
forever,’ the portion of the estate 
which was not devised to the testator’s 
brother falls within the rule in Shel- 
ley’s case, and testator’s wife took 
the fee to the undivided half of the 
property, and the brother took the fee 
to the other half, subject to the wife’s 
life estate. Ward v. Butler, 88 N.E. 
189, 239 Ill. 462, 29 L.R.A.N.S. 942. 


99. Depler v. Dyer, 144 N.E, 212, 
312 Ill. 537. 


1. See infra § 1594. 


2. Depier v. Dyer, 144 N.E. 212, 312 
TUS 3 72 


[a] Illustration.—Where a will de- 
vised land, subject to life estate of 
the testator’s wife, to a son and his 
wife and the survivor of them for life 
or widowhood if the wife was the 


[§§ 1589-1591 


character is that of a freehold.? 


[§ 1591] (b) Joint Tenants or Tenants in Com- 
The rule in Shelley’s case applies where there 
is a limitation to several for their lives with a re- 
mainder in fee to the heirs of one of them, so that 
the estate in remainder vests at once in the ances- 
tor to whose heirs it purports to be given,? and also 
where the estate in remainder goes, upon the death 
of the life tenants or any of them, to their respec- 
tive heirs instead of to the heirs of one of them, 
it applies so as to vest in each of the life tenants 
a fee in his portion of the property.’ 


However, it 


survivor “and the remainder to the 
heirs at law forever of the” son, the 
son became invested with the legal 
title subject to the precedent life es- 
tate of the mother by virtue of the 
rule in Shelley’s case, and not merely 
a life estate. Depler v. Dyer, 144 N. 
lo alee. SNA ABMs Satele 


83. Bird v. Swearingen, 16 S.W.(2d) 
569, 179 Ark. 402; James v. Hawkins, 
132 N.E. 551, 299 Ill. 204; Winter v. 
Dibble, 95 N.E. 10938, 251 Ill. 200; 
Rhodes v. Brinsfield, 135 A. 245, 151 
Md. 477; Curry v. Curry, P20. S.-H. 579 
183 N.C. 83; Keziah v. Medlin, 91 S.H. 
836, 173 N.C. 237. 


[a] Tilustrations.—(1) Where a 
testator, after devising real estate to 
his wife so long as she remained his 
widow, provided that certain of his 
real estate should not be encumbered. 
by her, but, on her marriage or death, 
should be ‘‘held, owned, and used” by 
the testator’s children as coOwners for 
and during the full period of their 
several natural lives, but, in case of 
the death of any one leaving heirs, 
then the share of*such deceased child, 
in equal portions, should descend to 
his or her heirs, and on the death of 
the children or any of them the prop- 
erty should descend to their respective 
heirs in fee simple absolute, the word 
“heirs” was used as a word of limita- 
tion, and not of purchase, and the tes- 
tator’s children thereby acquired a 
fee, under the rule in Shelley’s case. 
Winter v. Dibble, 95 N.E. 10938, 251 Ill. 
200. (2) Under the rule in Shelley’s 
case, a will devising an equal share in 
the testator’s real estate to each of 
his children ‘“‘to have and to hold as 
long as they may live, and after their 
death to their heirs,’ without quali- 
fying words passed to each of the 
children a fee-simple interest in his 
portion of the property. Curry v. Cur- 
ry, 110 SB. 579, 183) N.C! 83) a 1@) ine 
der the rule in Shelley’s case, a de- 
vise to seven daughters for life “at 
the deaths” of the daughters, “to their 
bodily heirs” created an estate in com- 
mon _ in fee tail, which by Revisal 
(1905) § 1578, is enlarged into a fee 
simple. Keziah v. Medlin, 91 S.B. 8386, 
173 N.C. 237. (4) Under the rule in 
Shelley’s case a devise of property to 
two of testator’s nephews for “their 
natural lives only,” with provision for 
division of lands “equally’’ among 
their respective heirs at law gives 
each nephew a fee simple estate in an 
undivided one half of the property. 
Rhodes yv. Brinsfield, 135 A. 245, 151 
Md. 477. (5) A clause in a will de- 
vising to testator’s two daughters for 
and during the natural life of each 
as tenants in common one-half to 
each with remainders over to the 
heirs of said daughters, one-half to 
the heirs of each daughter in fee, the 
following real estate, etc., conveyed 
a fee simple to the daughter under 
the rule in Shelley’s case. James v. 
Hawkins, 132 N.E. 551, 299 Ill. 204. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


5 1591-1596] 


has been held that where land is devised to sev- 
eral devisees and the survivors of them for life and 
for twenty years following the death of the last 
survivor, with remainder over to the devisees’ de- 
scendants on the termination of such twenty-year 
period, the rule in Shelley’s case is not applicable.* 
If there is a joint limitation of the freehold to sey- 
eral followed by a joint limitation of the inheritance 
to their heirs so that both limitations are joint the 
fee rests in them jointly.® : 


[§ 1592] (11) Estate Intervening between Life 
Estate and Remainder. The application of the rule 
in Shelley’s case is not prevented by the insertion 
of other estates or interests between the life estate 
of the ancestor and the remainder to his heirs.® 


[§ 1593] (12) Inconsistent Limitation Over. 
Where the testator uses words which, through the 
operation of the rule in Shelley’s case, vest a fee 
in the ancestor, an attempt thereafter to create a 
limitation in the nature of a contingent remainder 
or of an executory devise is inconsistent with the 
devise in fee and cannot be sustained." 


4. Randolph yv. Wilkinson, 128 N.E. 
525, 294 Ill. 508. 


5. Williams y. Holly, 4 N.C. 266, 2 
Car. Law Repos. 286. 


6 Depler v. Dyer, 144 N.E. 212, 312 
Ill. 537; Carpenter v. Hubbard, 105 N,| Estates § 6. 
E. 688, 263 Ill. 571; Woodbridge v. 9. 
Jarrard, 138 A. 536, 101 N.J.Eq. 439; 
Hartman v. Flynn, 127 S.E. 517, 189 
N.C. 452; Smith v. Smith, 91 S.B. 721, 
i73 N.C, 124, 


816, 351 Ill. 194; 


WILLS 


Ill.—Foley v. Nalley, 184 N.E. 
Northern Trust Co. 
v. Thompson, 168 N.E. 116, 336 Ill. 137 
[rev 245 Ill.App. 20]; 
UG6Zie NB. 2.80 le 
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[§ 1594] b. Estate of Ancestor—(1) Must be 
Freehold.8 In order for the rule in Shelley’s ease 
to apply there must be an estate of freehold in the 
ancestor® or as it is sometimes stated a life estate.*° 
This freehold must not be such a freehold as to leave 
nothing to the heirs by way of remainder.*? It 
may be an estate of freehold in a vested remain- 
der as well as an estate of freehold.in possession,+” 
and need not be created by express language, but it 
is sufficient if it is created by implication.t® 


[§ 1595] (2) May Be Determinable. The possi- 
bility that the estate of freehold may determine in 
the lifetime of the ancestor does not prevent the 
application of the rule in Shelley’s case.*4 


[§ 1596] (8) Restraint on Alienation.1° Where 
the testator employs words which, through the op- 
eration of the rule in Shelley’s case, give the first 
taker a fee, a subsequent restriction on his power 
of alienation is of no effect.1® However, a restraint 
on alienation in the first taker may, when consid- 
ered in connection with the will as a whole, show 
an intention by the testator to use the words desig- 
nating the remaindermen as words of description in- 


_ Validity of executory devise follow- | estate, their claim that they took fee 
ing fee simple see infra § 1663. 


_ Validity of remainder following fee 
simple see infra § 1658. 


8. Estate of freehold defined see 


under rule in Shelley’s case was with- 
out merit. Smith y. Thomas, 147 N.E. 
788, 317 Ill. 150. 


[ec] Income of active trust.—(1) 
Where the interest of the first taker 
under a will is only in the income of 
an active trust, the rule in Shelley’s 
case is not applicable, although the re- 
mainder is to his heirs. Deniston v. 
Deniston, 106 A. 200, 263 Pa. 224. (2) 
An estate of freehold was not devised 


Beall v. Beall, 
28; Corson v. 


[a] Fustrations.—(1) Insertion of 
a life estate to the wife of the ances- 
tor during her widowhood, if she 
should survive him, does not prevent 
the application of the rule. Depler 
v. Dyer, 144 N.Ey 212, 312 Ill. 537. (2) 
A. devise for life, then to the life ten- 
ant’s widow, and at her death as the 
life tenant’s will directed, and, in the 
absence of a will, to the life tenant’s 
heirs, gave the life tenant, dying with- 
out issue, and not exercising power, 
a fee. Woodbridge v. Jarrard, 138 
A. 536, 101 N.J.Eq. 489. (3) Under a 
will devising land in trust for the 
testatrix’ husband during life and for 
children and their descendants until 
the death of the last surviving child, 
with remainder in fee to the heirs of 
the husband, there was nothing to in- 
dicate that “heirs” was not used in 
its technical sense, and therefore, un- 
der the rule in Shelley’s case, the 
husband took an equitable estate in 
remainder, as well as a life estate. 
Carpenter v. Hubbard, 105 N.E. 688, 
263 Ill. 571. (4) Where will devised 
property to testator’s son “so long as 
he lives and then to his bodily heirs 
. . . but if he should die before his 
wife she shall hold” it as long as she 
remains single, the contingent estate 
of wife did not render rule inapplica- 
ble. Hartman v. Flynn, 127 S.E. 517, 
189 N.C. 452. 


7, Ewing v. Barnes, 40 N.E. 325, 
156 Ill. 61; Bonner v. Bonner, 62 N.E. 
497, 28 Ind.App. 147; Travers v. Wal- 
Jace, 49 A. 415, 93 Md. 507. 


[a] Where devisee takes fee under 
rule in Shelley’s case, a devise over, 
in case of failure of issue of the orig- 
jnal devisee, is invalid. Travers v. 
Wallace, 49 A. 415, 93 Md. 507. 


Limitations or restrictions repug- 
nant to fee simple in general see su- 
pra § 1520. 


Thornburn, 154 N.E. 144, 323 Ill. 338; 
Smith v. Thomas, 147 N.E. 788, 317 Ill. 
150; Ward v. Butler, 88 N.E. 189, 239 
Tll. 462, 29 L.R.A.N.S. 942; Johnson 
Va -SUuCck, (ian. 163, so2Z00 LIED 226; 
Baker v. Scott, 62 Ill. 86. 


pore wall v. Brandon, 24 Miss. 


N.C.—Benton vy. Baucom, 135 S.E. 
629, 192 N.C. 630; Hartman v. Flynn, 
127 S.E. 517, 189 N.C. 452; Hampton 
Vv. Griggs; 1137°S.E, «501; 71840N-C, 13} 
34 A.L.R. 952. 


See Washburn vy, Biggerstaff, 143 
S.E. 210, 195 N.C. 624 (holding that 
where a devise was to wife and at her 
death or marriage to children, to hold 
during their natural lives for the 
heirs of their bodies there was no 
limitation, after a freehold, either 
mediately or immediately to the heirs 
in fee or in tail of the first taker as a 
class of persons to take in succession 
from generation to generation). 


Pa.—Deniston v. Deniston, 106 A. 
200, 263 Pa. 224; Huber’s Appeal, 80 
Pa, 348. 


W.Va.—Chipps v. Hall, 
504. 


Eng.—Coape v. Arnold, 2 Smale & 
G. 311, 65 Reprint 414 [aff 4 De G.M.& 
G. 574, 53 Eng.Ch. 450, 43 Reprint 
631]. 

B.C.—Glendenning v. Dickinson, 15 
B.C. 354. 


{a] Estate for years is not suffi- 
cient. Tyndale v. McLaughlin, 95 A. 
117, 84 N.J.Eq. 652; Coape v. Arnold, 
3 Smale & G. 311, 65 Reprint 414 [aff 
4 De G.M.&G. 574, 43 Reprint 631]. 


[b] Income.—Where only interest 
children of testator had under will 
was right to receive certain annuity 
and in certain events additional al- 
lowance for income from his personal 


23 W.Va. 


to the first taker where the testator 
devised to the trustees, they to pay 
the income to A or, at their discretion, 
to hold it back and apply it for his 
support and maintenance, so that the 
Same shall not be liable to his dis- 
posal or subject to the payment of his 
debts. Huber’s Appeal, 80 Pa. 348. 


10. Sagers v. Sagers, 138 N.W. 911, 
158 Iowa 729, 43 L.R.A.N.S. 562. 


11. Corson y. Thornburn, 154 N.E. 
144, 323 Ill. 338. 


12. Chipps v. Hall, 23 W.Va. 504. 


13. Corson v. Thornburn, 154 N. 
E. 144, 323 Ill. 338; Rissman v. Wierth, 
77_N.E. 108, 220, 111. 181, 110 Am.S.R. 
243, 11 Prob.Rep.Ann. 640; Sagers v. 
Sagers, 138 N.W. 911, 158 Iowa 729, 
43 L.R.A.N.S. 562. 


14, Ham vy. Ham, 21 N.C. 598. 


_15. Validity of restraint on aliena- 
tion where fee simple title or absolute 
interest given see infra §§ 1525, 1547. 


16. Havely v. Comerford, 174 N.E. 
830, 343 Ill. 90; MecCllen y. Lehker, 
123 N.E. 475, 70 Ind.App. 435; Bonner 
v. Bonner, 62 N.E. 497, 28 Ind.App. 
147; Glenn v. Stewart, 108 A. 599, 265 
Pa. 208; Leonard v. Leister, 82 A. 753, 
233 Pa. 475; McCann v. Barclay, 53 
A. 767, 204 Pa. 214; Seay v. Cockrell, 
115 S.W. 1160, 102 Tex. 280 [answer- 
ing certified questions (Civ.App.) 116 
S.W. 652]. Compare Bond vy. McNiff, 
38 N.Y.Super. 83 [aff 41 N.Y¥.Super. 
543] (where, in deciding that the rule 
in Shelley’s case applied so as to give 
the first taker a fee, the court con- 
sidered an expression in the will that 
none of the property should be sold 
or disposed of as indicative of an in- 
tent to give a fee, since otherwise it 
would have been quite unnecessary as 
the power of sale or disposal would be 
beyond the power of a mere tenant 
for life). 


p16. 169 °C: Jd] 


dicating specific individuals or a particular class 
so as to cause them to take as purchasers.*? 


[§ 1597] (4) Power of Disposition or Other Qual- 
Where a devise is in point of form such 
as to bring it within the application of the rule in 
Shelley’s case the annexation of a power of appoint- 
ment in the life tenant does not prevent the opera- 
tion of the rule;*® nor does a mere power of sale 
given to the executors,*® or the fact that the testa- 
tor charges the devisee with the payment of pur- 
chase money due for the property,*° prevent the ap- 
It has been held, however, 
that a power in the life tenant to dispose of the 
remainder by will, and in default of such will said 
remainder to descend to the lawful heirs or heirs 
rule in Shelley’s 


ification. 


plication of the rule. 


of the devisee, will not, under the 


case, create a fee in the first taker.?* 


17. Ala.—Roberts v. Ogbourne, 37 
Ala. 174. 


Ark.—Wyman v. Johnson, 59 S.W. 
250, 68 Ark. 369, 6 Prob.Rep.Ann. 202. 


Iowa.—Westcott v. Meeker, 122 N. 
W. 964, 144 Iowa 311, 29 L.R.A.N.S. 
947; Wescott v. Binford, 74 N.W. 18, 
104 Iowa 645, 65 Am.S.R. 530. 


Tex.—Wallace v. First Nat. Bank of 
Paris, 35 S.W.(2d) 1036, 120 Tex, 92 
[rev (Civ.App.) 13 S.W.(2d) 176]. 


Va.—Foxwell v. Craddock, 1 Patt. 
&H. 250. 


{a] Hilustration.—Where a testa- 
tor devised land to his son to hold 
the same during the term of his nat- 
ural life, with the right to use the 
rents and profits during such time, 
provided he should have no power. to 
convey the property for a period 
longer than his life, and that, at his 
death, the property should descend 
to “his heirs,’’ the devisee took only 
a life estate with a contingent re- 
mainder over to his heirs, which re- 
mainder could not vest until the devi- 
see’s death. Westcott v. Meeker, 122 
N.W. 964, 144 Iowa 311, 29 L.R.A.N.S. 
947. 

18. Del.—Heid v. Fortunato, 
A. 606, 15 Del.Ch. 367. 


Md.—wWarner vy. Sprigg, 62 Ma. 14. 


Pa.—Vowinckel v. Patterson, 6 A. 
470, 114 Pa. 21; Yarnall’s Appeal, 70 
Pa. 335; Physick’s Appeal, 50 Pa. 128; 
Kay v. Scates, 37 Pa. 31, 78 Am.D. 
399. 


R.I.—Cowing v. Dodge, 
19 R.T. 605. 


Eng.—Richardson y. Harrison, 
(ANI 83, DN asy 


N.S.—Re Moran, [1929] 1 Dom.L.R. 
592. 


[a] Tliustrations.—(1) A devise of 
an estate to daughters for life as ten- 
ants in common, with remainder to 
heirs, with power “after both have 
married’ to convey, gave a fee sim- 
ple notwithstanding only one married. 
Heid v. Fortunato, 138 A. 606, 15 Del. 
Ch. 367. (2) A devise to A for life 
with power of appointment among 
any of the issue of his body, and in 
default of appointment to such is- 
sue, and if he die leaving no issue of 
his body then over, creates an estate 
tail under the rule in Shelley’s case. 
Kay v. Scates, 37 Pa. 31, 78 Am.D. 399. 


[b] Application of rule not affect- 
ed, by power.—The application of the 
rule is not affected by a power: (1) 
In the life tenant to sell and dispose 


138 


35 A. 309, 


16 


ae 


For later cases, developments and 
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ley’s ease.” 


of Remainder. 


A devise to 


of generally by will. Heid v. For- 
tunato, 138 A. 606, 15 Del.Ch. 367. (2) 
Of appointment among any of the 
issue of his body. Kay v. Scates, 37 
Pa. 31, 78 Am.D. 399. (3) To sell the 
land and use the proceeds in case of 
destruction of the buildings, in the 
absence of such destruction. Vo- 
wince v. Patterson, 6 A. 470, 114 Pa. 


19. Baker v. Scott, 62 Ill. 86. 


20. Hurst y. Wilson, 14 S.W. 778, 
89 Tenn. 270. 


21. Harlan v. Manington, 
W. 367, 152 Iowa 707. 


[a] Tilustration—Where a_ will 
divided a devise to the testator’s 
grandchildren into three parts, one 
to be paid io the children as they 
severally arrived at age, another when 
they arrived at twenty-five, and the 
third part to be invested in produc- 
tive real estate in severalty for their 
use, the title to be so arranged that 
the grandchildren or their heirs, in 
case either of them died leaving issue 
surviving them, should receive the 
net income of such real estate, and, 
when of lawful age, control the use 
thereof during their natural lives 
with power to dispose of the remain- 
der by will, and, in default of such 
will, the remainder to descend to the 
lawful heir or heirs of such devisee, 
notwithstanding the power of dispo- 
sition and use of the word “heirs,” 
the rule in Shelley’s case was not 
available to change the estate of the 
grandchildren in property purchased 
for their benefit under the third sub- 
division from a, life estate to a fee. 
Harlan v. Manington, 133 N.W. 367, 
152 Iowa 707. 


22. Cottrell v. Moreman, (Tex.Civ. 
App.) 136 S.W. 124. 


[a] Illustration.—Where a_ will 
gave to the testatrix’ husband all the 
“property that I may be seised and 
possessed of at my death in fee sim- 
ple. To have, control, use and en- 
joy as he sees fit as long as he lives, 
but if at his death, there remains any 
of said estate then the remainder is to 
revert from him to my nearest kin,” 
the clause was not within the rule 
in Shelley’s case and passed a life 
estate only to the husband, with re- 
mainder to the testatrix’ nearest of 
kin as to property not disposed of 
during the husband’s life. Cottrell v. 
Lp ie cape (Tex.Civ.App.) 136 S.W. 


23. Beall _v. Beall, 162 N.E. 152, 
331 Ill. 28; Corson y. Thornburn, 154 
N.E. 144, 3238 Ill. 338; Forbes ° v. 
Forbes, 104 N.E. 1, 261 Ill. 424; John- 
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[§§ 1596-1598 


one with a power to have, control, use, and enjoy 
as he sees fit, as long as he lives, remainder to the 
testator’s next of kin, is not within the rule in Shel- 


[§ 1598] c. Estate in Remainder—(1) Necessity 
In order for the rule in Shelley’s 
case to be applicable, the estate limited to the heirs 
must be limited by way of a remainder?? or the si- 
militude of a remainder.”* 
executory devise is not sufficient. 
has no application where the will devises land in 
fee to the children of the testator and if any child 
should die before its mother then its share to pass 
to its heirs,?® or where the will does not purport to 
limit a remainder to the heirs of the ancestor, but 
instead to confer an estate in fee immediately on 


A limitation by way of 
25° Thus the rule 


son v. Buck, 77 N.E. 163, 220 Ill. 226; 
Sagers v. Sagers, 138 N.W. 911, 158 
Iowa 729, 43 L.R.A.N.S. 562; Daniel 
Vv. Bass) I360San. “T33, 2193 NICs 294 
Hartman v. Flynn, 127 S.E. 517, 189 N. 


C. 452; Hampton v. Griggs, 113 S.E. 
501, 184 N.C. 13; Chipps -v. Hall, 23 
W.Va. 504. 


[a] Thus, where a will bequeathed 
real property to the testator’s daugh- 
ter in fee, subject to a condition, and 
there was no devise of a freehold 
with a limitation over by remainder 
to the heirs of the devisee, the rule 
in Shelley’s case did not apply. 


Forbes v. Forbes, 104 N.B. 1, 261 
Til. 424. 
[b] Limitation held not executory 


devise.—A devise of the residue of an 
estate of real and personal property 
to one and to his heirs in fee simple 
and forever is not an executory de- 
vise, but under the rule in Shelley’s 
case creates the fee simple estate. 
ene Vi. Royce, Lisi Ne Typo 


[ce] “At” death of life tenant.— 
The applicability of the rule is not 
affected by the fact that the limita- 
tion over is described to take effect 
“at’’ instead of “after” the decease 
of the life tenant. Pierce v. Pierce, 
14 RI, 514. 


24. Barnes v. Best, 146 S.E. 710, 
196 N.C. 668; Daniel v. Bass, 136 S. 
EH. 733, 193 N.C. 294; Benton v. Bau- 
com, 135 S.E. 629, 192 N.C. 630. 


fa] Thus, where a will provided 
a bequest aiter the death of the tes- 
tator’s wife to a daughter of ‘all my 
estate real and personal not already 
given away in legacies to her and to 
her heirs, lives of her body, if no 
living heirs of her body, at her death” 
to another, the rule in Shelley’s case 
does not apply, as the limitation to 
the heirs does not appear to be after 
the similitude -of a remainder. 
Foes v. Best, 146 S.E. 710, 196 N.C. 


25. Corson v. Thornburn, 154 N.E. 
144, 323 Ill. 338. 


26. Barnard v. Moore, 20 e 2, 
71 Colo, 401. Be 


{aj INustration—Under a will 
devising a life estate to the testator’s 
widow with remainder to his children 
and the share of any child dying be- 
fore the widow to such child’s heirs, 
the daughter of a son who died be- 
fore the widow, on whose life estate, 
and not the estate of her father, her 
interest was limited, took a remainder 
nuns sae tees wit and not by in- 
heritance. arnard vy. Moor 
332, 71 Colo. 401, ay 


changes in the law see Annotations, same title and section number, 


§§ 1598-1599] 


him,”* as where there is a gift to a person and his 
heirs or the heirs of his body,?* although in some 
cases the rule in Shelley’s case has been inadvertent- 
ly applied to the ordinary fee simple situation of 
a devise to A and his heirs.*® 


Contingent remainder.*® The rule in Shelley’s 
case is not applicable where the testator gives a life 
estate with a contingent remainder over,*! the con- 
tingeney being either as to some event®? or the per- 
son or persons who shall take at the hfe tenant’s 
death.?* However the mere circumstance that the 
remainder was contingent does not prevent the op- 
eration of the rule the moment the remainder vests.*# 
Thus an estate to one for life, subject to a contin- 
gent remainder in fee to his sisters, if they survive 
him, with a contingent remainder in fee if they do 
not take, to his heirs, gives the life tenant a fee 
after the death of all his sisters while he is living.*® 


[§ 1599] (2) General Rule as to Character in 
Which Remaindermen Take.*® Provided the other 
prerequisites are satisfied,?7 the question of wheth- 
er the rule in Shelley’s case applies to a given case 
depends on the nature of the estate intended to be 
given to the remaindermen,®® that is, on whether 
the words of limitation over following the devise 
to the ancestor include the whole line of the ances- 
tor’s heirs in indefinite succession or only certain 


WILLS 


679 (holding that where a will de- 
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persons intended to be described by the words 
used.*® One taking in the character of heir must 
take in the quality of heir, and all heirs taking as 
heirs must take by descent and must take the estate 
of the ancestor.4® For the rule to apply the limita- 
tion in remainder must be of an inheritance in fee 
or fee tail;# it must not be to the heirs of the tes- 
tator as such,*? but it must be an inheritable sue- 
cession from him who takes the particular estate, 
that is, the life tenant.*® In designating the remain- 
dermen the words “heirs,” “heirs of the body,” or 
some equivalent expression must be used as a nomen 
collectivum, importing a class of persons to take by 
descent from the life tenant indefinitely in sueces- 
sion from generation to generation in the course 
marked out by the canons of descent, by reason of 
their hereditable blood,** that is, they must take 
as heirs, not as designated persons,*® and come into 
recognition at the bidding of the law, and not of 
the testator, who merely adopts them as the law 
turns them up in the furrow of descent.4® They 
must not constitute a class taking from the testa- 
tor, becoming themselves the root of a new sueces- 
sion.4* The inquiry necessarily follows whether the 
testator intended that the remaindermen should take 
as heirs of the life tenant, or, originally, as the stock 
of a new inheritance.*® If the testator intended that 
the heirs should take by descent,*® or had formed 


N.C.—Benton v. Baucom, 135 S.E. 


27. Johnson vy. Buck, 77 N.E. 163, 
220 Ill. 226; Clagett v. Worthington, 
8 Gill (Md.) 83; De Wolf v. Middle- 
ton, 26 AwA4, 3h Ao 2274, 18-R.1. 810; 
31 L.R.A. 146. 


28. Dunn v. Kearney, 123 N.E. 105, 
288 Ill. 49; Sagers v. Sagers, 138 N. 
W. 911, 158 Iowa 729, 43 L.R.A.N.S. 


562; De Wolf v. Middleton, 26 A. 44, 
Sie A 2h ts TSR S10) et RAs 146: 
[a] Example.—To A, B, C, and D 


and their heirs. Johnson v. Buck, 77 
N.E: 163, 220 Tl, 226. 


29. Ewing v. Barnes, 40 N.B. 325, 
156 Ill. 61; In re Swank’s Estate, 113 
AS 679, 270'Pa. 395. 


[a] Thus, under a will giving 
property to the testator’s wife during 
her natural life, “and from and imme- 
diately after her decease I give and 
Devise the same unto my daughter, 
and to her heirs, and in case of the 
death of my daughter without heirs, 
I give and devise the same unto S.,” 
the daughter, having survived her fa- 
ther and mother, took an absolute es- 
tate, the rule in Shelley’s case apply- 


ing. In re Swank’s Estate, 113 A. 
67.9) 21.0 bas S95: 
30. Contingent remainder to heirs 


or bodily heirs of life tenant general- 
ly see infra §§ 1736-1738. 


31. Craig v. Warner, 16 D.C. 460, 
60 Am.S.R. 381; Peirce v. Hubbard, 
25 “Ay 231,152 “Pay 18: (statine that 
McKee vy. McKinley, 33 Pa. 92, was 
substantially overruled in Guthrie’s 
Appeal, 37 Pa. 9, and has not since 
been recognized as authority). But 
see Spader v. Powers, 9 N.Y.S. 39, 56 
Hun 153 (stating that “even where 
the devise was contingent, the rule 
operated upon the happening of the 
contingency’”’). 

32. Harlan v. Manington, 
W. 367, 152 Iowa 707. 


33. Tantum v. Campbell, 91 A. 120, 
83 N.J.Eq. 361. 


34. McNeal v. Sherwood, 53 A. 48, 
24 R.I. 314. See Ex p. Cooper, 48 §S, 
E. 581, 136 N.C. 130, 9 Prob.Rep.Ann. 
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| life tenant. 


vised land in trust to C, and if he 
marries and has a lawful heir he to 
have the land, the words “and if he 
marries” should be treated as sur- 
plusage, and hence the devisee ac- 
quired a fee under the rule in Shel- 
ley’s case). 


35. McNeal v. Sherwood, 53 A. 43, 
24 RY, Oia, 


36. Limitation over to heirs, issue, 
or children of life tenant generally 
see infra § 1623. 


37. See supra §§ 1580-1598. 


38. Foley v. Nalley, 184 N.E. 316, 
351 Ill. 194; Depler v. Dyer, 144 N.E. 
212, 312 Ill. 587; Winter v. Dibble, 
95 N.E. 1093, 251 Ill. 200; In re Leh’s 
Hstate, 16 Pa.Dist.&Co. 650. 


39. In re Leh’s Estate, supra; 
Johnson’s Estate, 15 Pa.Dist.&Co. 347; 
ne vy. Johnson, 83 S.E. 1070, 117 Va. 
49. 


40. Winter v. Dibble, 95 N.E. 1093, 
251 Ill. 200. 


41. Foley v. Nalley, 184 N.E. 316, 
351 Ill..194; Benton v. Baucom, .135 
S.H,. 629,192 N.C. 630;° Hartnian. v. 
Flynn, 127 S:H. 517, 189 N.C. 452. 


42. De Wolf v. Middleton, 26 A. 44, 
SAG Cl A Se FUL 8105) 31 UT AS ELA GE 


[a] Thus the rule does not apply 
where the remainder is to the heirs 
of the testator, even though they are 
the same persons as the heirs of the 
De Wolf y. Middleton, 
ZO CANA E SLAs ont onl Ont een Ol Ono l oilin 
R.A. 146. 


43. Vogt v. Graff, 32 S.Ct. 134, 222 
U.S. 404, 56 L.Ed. 249 [aff 33 App.D.C. 
856]; Wilcox’ Estate, 11 Pa.Dist.& 
Co. 781; In re Towne, 26 Pa.Dist. 686. 


A4 eS — Vogt Van Gratin io 2aesCk, 
134, 222 U.S. 404, 56 L.Ed. 249 [aff 33 
App.D.C. 356]. 

Ill). Beall v. Beall, 162. N.B: 152, 
331 Ill. 28; Winter v. Dibble, 95 N.E. 
1093, 251 Ill. 200. 


Miss.—Powell v. Brandon, 24 Miss. 
343. 


629, 192 N.C. 630; Hampton v. Griggs, 
ITS Sb 0L) 184 Ne Ge 13s Reidm ve 
Neal, 103. SEs 76S y9 Ls 2eN Can Lo one 
Blackledge v. Simmons, 105 S.E. 202, 
180 N.C. 5385; Smith v. Moore, 100 S. 
E. 702, 178 N.C. 370; Nobles v. No- 
bles. 98 S.H. 715, 177 N.C. 243; Puck- 
ett v. Morgan, 74 S.E. 15, 158 N.C. 344. 


Pa.—In re Dorney’s Estate, 20 A. 
645, 136 Pa. 142, 20 Am.S.R. 909. 

[a] “Ikeading principle of the rule 

3 is, that the limitation must not 
be to an individual or individuals of 
the family of the person to whom the 
life estate is given, as a son, sons or 
children, but must be to his heirs, 
general or special, and so extend to 
and comprise the whole line of de- 
scribed heirs, as a class or denomina- 
tion of persons to take in succession, 
as that the person who takes after the 
tenant for life, whoever he may be, 
must be one who indiscriminately an- 
swers the relative description of 
heirs, general or special, (as the case 
may be,) of the ancestor referred to, 
and takes eo nomine, or technically 
in that character only; and that, 
there must be nothing in the limita- 
tion to restrain the operation of it 
to the person so first taking, or his 
representatives as such, but that it 
must reach to and equally compre- 
hend all other persons successively 
answering the same relative descrip- 
tion, and entitle them to take under 
it eo nomine and by virtue only of' 


such relation to the ancestor.’” Lyles 
v. Digges’ Lessee, 6 Harr.&J. (Md.) 
364, 370, 14 Am.D. 281. 

45. Beall v. Beall, 162 N.E. 152, 


331 Til, 28. 
46. Yarnall’s Appeal, 70 Pa. 335. 


ae Vogt ve Grail, 32 7S.Ct. 184 o22 
U.S. ag 56 L.Ed. 249 [aff 33 App.D. 
CesexGH |B 


48. Beall v. Beall, 162 N.E. 158, 
331 Ill. 28. 

49. Perrin v. Blake, 4 Burr. 2579, 
98 Reprint 355, 1 W.BI. 672, 96 Re- 


print 392. 
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no intention about the matter,®° the rule applies. 
Thus, if the testator’s intent is to give a life estate 
to the first taker, with remainder to his heirs or 
to persons designated by words expressive of an 
intent to send the estate down through the line of 
the first taker, so as to make him, and not the tes- 
tator, the source of the inheritance, the estate of 
the first taker is enlarged to a fee under the rule.*? 
But, if the testator intended that the heirs should 
take as purchasers, the rnle does not apply,®” that 
is, if the testator’s intention is, after a legal estate 
to the first taker, to give the remainder to persons 
designated by words expressive of an intent that 
the remaindermen shall take from himself, the tes- 
tator, directly, and not through or from the first 
taker,®°* as where the limitation is to a particular 
class of heirs,®** or when it is made to appear by 
the language of the instrument that the words des- 
ignating the remaindermen were not used to in- 


50. Perrin v. Blake, supra. 


51. Cook v. Councilman, 72 A. 404, 
109 Md. 622; Powell v. Brandon, 24 
Miss. 343; Lyman vy. Lyman, 143 A. 
200, 293 Pa. 490; Stout v. Good, 91 
A. 613, 245 Pa. 383; Lauer v. Hoff- 
man, 88 A. 496, 498, 241 Pa. 315, 47 
L.R.A.N.S. 676; Yonng’s Estate, 28 
Pa.Dist. 869; Re Tuck, 10 Ont.L. 309, 
6 Ont.W.R. 150. 


“The touchstone, aS unvarying as 
the needle to the pole, for the appli- 
eation of the rule in Shelley’s Case 
is a clearly expressed intention by a 
grantor or devisor that the remain- 
dermen are not to take from him but 
from his grantee or devisee of a life 
estate to which he has attached an 
inheritable succession in his grantee 
or devisee.” Lauer v. Hoffman, su- 
pra. 


[a] Intestacy test.—The rule in 
Shelley’s case is never applied except 
when the manifest purpose of the dis- 
position is to vest the title, after the 
termination of the life estate, in pre- 
cisely the same classes of persons to 
whom it would pass if the life tenant, 
dying intestate, were the owner of the 
entire interest. Holmes v. Macken- 
zie, 84 A. 340, 118 Md. 210. 


52. Perrin v. Blake, 4 Burr. 2579, 
98 Reprint 355, 1 W.BI. 672, 96 Re- 
print 392. 


53. Lytle v. Beveridge, 58 N.Y. 592 
[aff 7 Lans. 225]; Lyman vy. Lyman, 
143 A. +200, 293 Pa. 490; “Stout v. 
Good, 91 A. 618, 245 Pa. 383; In re 
Young’s Hstate, 28 Pa.Dist. 869. 


[a] Rule does not apply where it 
unequivocally appears that the per- 
sons who are to take are not to take 
as heirs of the devisee. Earnhart v. 
Earnhart, 26 N.E. 895, 127 Ind. 397, 22 
Am.S.R. 652. 


54. Ward y. Amory, 29 F.Cas.No. 
17,146, 1 Curt. 419. 


55. Hege v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill. 559; Winter vy. Dibble, 95 N. 
E. 1093, 251 Ill. 200: Hall v. Grad- 
wohl, 77 A. 480, 113 Md. 293, 29 L.R. 
A.N.S. 954; King v. Johnson, 83 S.E. 
1070, 117 Va. 49. 


55144. Construction of: 

Heirs generally see supra §§ 1241— 
1258. 

Heirs of the body generally see su- 
pra § 1251. 

Issue generally see supra §§ 1222- 
1231. 
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apply.°? 


56. Ill.—Cook v. Sober, 135 N.E. 
60, 302 Ill. 498; Carpenter v. Hubbard, 
105 N.E. 688, 263 Ill. 571. 


Ind.—Shimer v. Mann, 99 Ind. 190, 
50 Am.R. 82. 


N.C.—Hartman vy. Flynn, 127 S.B. 
517, 189 N.C. 452; Fields v. Rollins, 
AOE S: Bre 2 Oh wl SOWING Grape dis. IeveLdue v7. 
Neal, 108 )'S-Hin769, 182) NG. S92 
Blackledge v. Simmons, 105 S.E. 202, 
LSO VIN C3253. 


Pa.—Lyman v. Lyman, 143 A, 200, 
293 Pa. 490. 


Va.—King v. Johnson, 83 S.E. 1070, 
117 Va. 49. 


[a] Rule applied.—The rule in 
Shelley’s case applies when the word 
“heirs” is used to embrace the entire 
line of inheritable blood of the life 
tenant, and is designed to make the 
life tenant the stock of descent. Car- 
Eee v. Hubbard, 105 N.E. 688, 263 
ABE ‘ 


[b] Heirs contemplated by rule in 
Shelley’s case are those of the whole 
line of inheritable blood designating 
those who are to take from genera- 
tion to generation. Cook v. Sober, 
135 N.E. 60, 302 Ill. 498; Peacock v. 
McCluskey, 129 N.E. 561, 296 Ill. 87. 


57. Ala.—Roberts v. Ogbourne, 37 
Ala. 174. 


Ill. Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
841 Tll. 559; Churchill v. Marr, 133 
N.E. 335, 300 Ill. 302; Benson v. Tan- 
ner, 115 N.E. 191, 276 Ill. 594. 


Ind.—Doe ex dem. Patterson vV. 
Jackman, 5 Ind. 283. 


N.J.—Shugrue v. Long, 82 A. 905, 
82 NiJ.Law 717,,39 L.R.A N.S. 257; 
Peer v. Hennion, 76 A. 1084, 77 N.J. 
Law 693, 29 L.R.A.N.S. 945. 


N.C.—Fields v. Rollins, 119 S.B. 207, 
186 N.C.' 221; Reid v. Neal, 108 S.E. 
769, 182 N.C. 192; Blackledge v. Sim- 
mons, 105 S.E. 202, 180 N.C. 535; Puck- 
ett v. Morgan, 74 S.E. 15, 158 N.C. 344. 


Pa.—Lyman v. Lyman, 143 A. 200, 
201, 298 Pa. 490. 


Va.—King v. Johnson, 83 S.E. 1070, 
117 Va. 49. 


Eng.—Van Grutten v. Foxwell, 77 
L.T.Rep.N.S. 170. 


“Before a ‘devise to one and his 
heirs’ is removed from the rule in 
Shelley’s Case on the ground that the 
heirs take directly from testator, they 
must take independently of the fact 
that they are heirs of the person 
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clude the whole line of inheritable blood of the an- 
cestor and to make him the stock of descent, but 
were used in a restrictive and untechnical sense to 
designate individuals to whom a distinct estate is 
given, and from whom, as its origin, the descent is 
thereafter to be derived.®® 


[§ 1600] (3) Technical Words of Limitation; 
“Heirs,” “Heirs of the Body,” “Issue.”°>” 
designating the remaindermen, the testator uses the 
words “heirs” or “heirs of the body” in their tech- 
nical sense, the rule in Shelley’s case applies.°® 
however, these words are not used in their techni- 
eal sense, but are used as descriptio personarum, to 
designate individuals from whom as its origin the 
descent is thereafter to be derived, and not as com- 
prehending the whole line of descendants from gen- 
eration to generation in infinitum, the rule does not 
There is always a strong legal presump- 


If, in 


If, 


named as life tenant; that is to say, 
it must affirmatively appear that the 
word ‘heirs’ was used simply as a 
convenient way of designating testa- 
tor’s ultimate devisees, and it must 
not appear, as here, that he treated 
the first devisee as a source of inher- 
itable succession.’”’” Lyman v. Lyman, 
supra. 


[a] Reason rule inapplicable.— 
The rule in Shelley’s case does not 
apply because the limitation after the 
estate for life is not, on the true con- 
struction of the will, to the “heirs” or 
“heirs of the body” of the tenant for 
life in the legal sense of those words. 
ce ee v. Foxwell, 77 L.T.Rep. 


{b] Illustrations.—(1) The testa- 
tor must be deemed to have used the 
words of inheritance as mere descrip- 
tio personarum, and not in their full 
legal sense, thus defeating the appli- 
cation of the rule in Shelley’s case, 
where, after giving outright to his 
other children their respective shares 
of his estate, he directed that the 
share of a specified son should be 
paid over to certain designated trus- 
tees, the income therefrom to be paid 
over to such son, “the principal to 
be paid to his heirs after his death.” 
Vogt v. Graff, 32 S.Ct. 134, 222 U.S. 
404, 56 L.Ed. 249 [aff 33 App.D.C. 356]. 
(2) Where a will provided that cer- 
tain lands given to the testator’s 
daughter were given for her natural 
life and after her death were to go to 
such person or persons as should be 
her heir or heirs of land held by her 
in fee simple, the words “heir and 
heirs” were designatio personarum 
who should take the remainder, and 
such persons do not take by descent 
as heirs of the daughter, but by pur- 
chase from the testator, the daughter 
taking only a life estate, and the rule 
in Shelley’s case not applying. Peer 
v. Hennion, 76 A. 1084, 77 N.J.Law 
693, 29 L.R.A.N.S. 945. (3) In a de- 
vise in trust to pay the income to A 
for life, and, after the death of A 
in fee simple to her “heirs at law,” 
the quoted phrase designates the per- 
sons who would be A’s heirs at her 
death, and the rule in Shelley’s case 
does not apply. Shugrue vy. Long, 82 
eae Ss 82 N.J.Law 717, 39 L.R.A.N.S. 


[c] Remainder in fee simple to 
heirs of body.—A devise for life re- 
mainder in fee simple to the heirs of 
the life tenant’s body, creates a life 
estate with a contingent remainder 
and not a fee tail. Benson v. Tanner, 
115 N.E. 191, 276 Til. 594. : 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion that the words “heirs” or “heirs of the body” 
have been used in their technical sense as denoting 
the whole of the indefinite line of inheritable suc- 
cession,®® and unless it clearly appears otherwise, 
So, if in designating 
the remaindermen the testator uses the words “heirs” 


they will be so construed.°? 


WILLS 


or “heirs of the body” without qualification, it is 


58. Ala.—De Bardelaben y, 
son, 51 So. 986, 166 Ala. 59. 


Ark,—Ryan y. Ryan, 211 S.W. 183, 
138 Ark. 362. 


Ill.—Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill. 559; Kaup v. Weathers, 135 
N.E. 38, 302 Ill. 569; James v. Haw- 
kins, 132 N.E. 551, 299 Ill. 204; Pea- 
cock v. McCluskey, 129 N.E. 561, 296 
Ill. 87; Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Carpenter v. Hubbard, 
105 N.E. 688, 263 Ill. 571. 


Pa.—In re Christy’s Estate, 91 A. 
939, 245 Pa. 529; Criswell’s Appeal, 
41 Pa. 288; Guthries’ Appeal, 37 Pa. 
SUPRA e ee Estate, 15 Pa.Dist.&Co. 
Tex.—Crist v. Morgan, (Commn. 
App.) 245 S.W. 659 [aff (Civ.App.) 
219 S.W. 276]. 


Va.—King v. Johnson, 83 S.E. 1070, 
“17 Va. 49. 


59. De Bardelaben v. Dickson, 51 
So. 986, 166 Ala. 59; Hegé v. Provi- 
dent Mut. Life Ins. Co. of Philadel- 
phia, 173 N.E. 610, 341 Ill. 559; Kaup 
v. Weathers, 135 N.E. 38, 302 Ill. 569; 
Carpenter v. Hubbard, 105 N.E. 688, 
263 Ill. 571; Crabtree v. Dwyer, 100 
N.E. 510, 257 TU-101; Harrison v. 
Harris: 9) Ae Lio245 Bar Soe. Cris- 
well’s Appeal, 41 Pa. 288; In re Leh’s 
Estate, 16 Pa.Dist.&Co. 650; John- 
son’s Hstate, 15 Pa.Dist.&Co. 347. 


“The words ‘heirs: of the body’ 
whether in deeds or wills are con- 
strued as words of limitation unless 
it clearly and unequivocally appears 
that they were used to designate cer- 
tain individuals answering the de- 
scription of heirs at the death of the 
party.’ Lee v. Lee, 91 N.E. 507, 508, 
e osetae os 645 [quot 4 Kent Comm. 


“When ‘heirs’ is employed in con- 
nection with remaindermen, the rule 
in Shelley’s case applies, unless other 
language in the will clearly demon- 
strates that the word was not in- 
tended in its technical sense as a term 
of limitation.” Harrison vy. Harris, 
91A. 617%, 618,. 245 Pa. 397. 


[a] Beyond reasonable doubt.— 
“The strong presumption § arising 
from the use of technical words of 
limitation is not easily overcome. 
It may be rebutted, but it can be by 
nothing short of affirmative evidence 
of a contrary intent so clear as to 
leave no reasonable doubt.” MHarri- 
eon Ve tarris, 91 Acw617, 618, 245. Par 


[b] Burden of proof.—The burden 
is on him who contends that they are 
words of purchase to rebut the pre- 
sumption that they were used in their 
technical sense, and to show that they 
were used in the particular grant or 
devise to designate persons. In re 
Christy’s Estate, 91 A. 939, 245 Pa. 
529; Guthries’ Appeal, 37 Pa. 9; In 
re Christy’s Estate, 52 Pa.Super. 360. 


60. I11.—Churchill v. Marr, 133 N. 
E. 335, 300 Ill. 302. 


N.Y.—Kingsland  v. 
Edw. 1. 
Pa.—Lee v. Sanson, 91 A. 611, 245 


Pa. 392; Stout v. Good, 91 A. 613, 245 
Pa. 383; Moyer’s Est., 12 Pa.Co. 137. 


Dick- 


Rapelye, 3 


510, 257 Ill. 101; 


Morgan, (Commn. 
659 [aff (Civ.App.) 


Tex.—Crist v. 
App.) 245 S.W. 
219 S.W. 276]. 


Va.—Jenkins v. Hogg, 124 S.E. 392, 
139 Va. 682. 


Pe ae v. Hall, 23 W.Va. 


“Under the rule in Shelley’s case, 
where there is a gift of a life estate 
to the ancestor, with remainder in 
fee to his heirs as a class, without 
reference to individuals, or without 
attaching any condition to the devise, 
the fee thus given to the heirs by op- 
eration of the rule vests in the life 
tenant, and he is given the fee to the 


property.’ Kaup v. Weathers, 135 
N.E. 38, 39; 302 Ill. 569. 
[a] Thus (1) “the word ‘heir’ 


when there is no evidence in the in- 
strument to show that the term was 
used other than in its generally ac- 
cepted or technical sense, embraces 
the whole line of succession from 
generation to generation, and desig- 
nates not merely the persons who at 
a particular time, namely the death of 
the ancestor, are to take, but also 
designates the quality in which they 
are to take, that is, as heirs or by 
inheritance.” Crist v. Morgan, (Tex. 
Commn.App.) 245 S.W. 659, 660 [aff 
(Civ.App.) 219 S.W. 276]. (2) “When 
the technical words suggested in the 
rule, ‘heirs’ for a fee simple, and 
‘heirs of his body’ for a fee tail, ap- 
pear without more, then no further 
inquiry is permitted, and the rule ap- 
plies.” Stout v. Good, 91 A. 613, 615, 
245 Pa. 383. 


61. Ala.—Terry v. Hood, 55 So. 423, 
172 Ala. 40; De Bardelaben vy. Dick- 
son, 51 So. 986, 166 Ala. 59; Parish v. 
Parish, 37 Ala. 591. 


Ark.—Bird v. Swearingen, 16 S.W. 
(2d) 569, 179 Ark. 402; Shields v. 
Shields, 14 S.W.(2d) 545, 179 Ark. 167; 
vay v. Ryan, 211 S.W. 188, 138 Ark. 


Cal.—In re Utz’s Estate, 48 Cal. 200. 


Conn.—Goodrich y. Lambert, 10 
Conn. 448. 


Ill.—Hegé v. Provident Mut. Life 
Ins. Co. of Philadelphia, 173 N.E. 610, 
341 Ill. 559; Gruner y. Rice, 164 N.E. 
154, 333 Ill. 112; James v. Hawkins, 
132 N.E. 551, 299 Ill. 204; Belleville 
Sav. Bank v. Aneshaensel, 131 N.E. 
682, 298 Ill. 292; Peacock v. McClus- 
key, 129 N.E. 561, 296 Ill. 87; Green- 
ough vy. Greenough, 120 N.E. 272, 284 
Ill. 416; Crabtree v. Dwyer, 100 N.E. 
Ward v. Butler, 88 
N.H. 189, 239 Ill. 462, 29 L:R.A.N.S. 
942; Deemer v. Kessinger, 69 N.E. 28, 
206 Ill. 57, 9 Prob.Rep.Ann. 383; Sil- 
va v. Hopkinson, 41 N.E. 1018, 158 Ill. 
386; Ewing v. Barnes, 40 N-E. 325, 
156 Ill. 61; Hageman v. Hageman, 21 
N.E. 814, 129 Ill. 164; Ryan v. Allen, 
12 N.E. 65, 120 Ill. 648; Wicker v. 
Ray, 8 N.E. 835, 118 Ill. 472. 


Ind.—Teal v. Richardson, 66 N.E. 
435, 160 Ind. 119; Allen v. Craft, 9 
N.E. 919, 109 Ind. 476, 58 Am.R. 425; 
Siceloff v. Redman, 26 Ind. 251; De 
Lawter v. De Lawter, 169 N.E. 472, 90 
Ind.App. 571; Lee v. Lee, 91 N.E. 507, 
45 Ind.App. 645. 

Md.—Rhodes y. Brinsfield, 135 <A. 
245, 151 Md. 477; Horne v. Lyeth, 4 
Harr.&J. 431. 
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considered that they were used by the testator in 
their technical sense as importing a class of per- 
sons to take indefinitely in succession so as to make 
the rule applicable.®° 
applicable so as to give a fee to the ancestor where 
there was an estate for life, remainder to his heirs,** 


Thus the rule has been held 


Miss.—Powell v. Brandon, 24 Miss. 
3. 


N.J.—Kennedy v. Kennedy, 29 N.J. 
Law 185; Neill v. Petry, 126 A. 608, 
96 N.J.Eq. 478. 


N.Y.—Spader v. Powers, 9 N.Y.S. 39, 
56 Hun 153; Post v. Post, 47 Barb. 
72; Schoonmaker v. Sheely, 3 Den. 
485 [aff 3 Hill 165]. 


N.C.—Waddell v. Aycock, 142 S.E.. 
10, 195 N.C. 268; Radford v. Rose, 100 
S.E. 249, 178 N.C. 288; Roberson v. 
Moore, 84 S.E. 351, 168 N.C. 388, L.R. 
A.1915D 496; Pitchford v. Limer, 51 
S.E. 789, 139-N.C. 135 Wool v. Fleet= 
wood, 48 S.E. 785, 186 N.C. 460. 67 
L.R.A. 444, 9 Prob.Rep.Ann. 668; Britt 
v. Rowland Lumber Co., 48 S.H. 586, 
136 N.C. 171, 9 Prob.Rep.Ann. 681; 
Morrisett v. Stevens, 48 S.E. 661, 136. 
N.C. 160; Ex p. Cooper, 48 S.E. 581, 
PEIN: C130: 


Ohio.—Brockschmidt yv. Archer, 60 
N.E. 623, 64 Ohio St. 502. 


Pa.—Martin v. Grinage, 137 A. 676, 
289 Pa. 473; Commonwealth Title 
Ins. & Trust Co. v. Gross, 104 A. 684, 
261 Pa. 476; Stathers v. Renz, 96 A. 
717, 251 Pa. 315; McElwain v. Whit- 
acre, 96 A. 655, 251 Pa. 279; Harrison 
v. Harris, 91 A. 617, 245 Pa. 897; Cook 
v. Quincy United Brethren Orphanage 
and Home, 87 A. 302, 240 Pa. 308; 
Kreitzer v. Albright, 84 A. 782, 240 Pa. 
425; Leonard v. Leister, 82 A. 753, 233 
Pa. 475; Steel v. Linn, 81 A. 92, 232 
Pa. 18; Reutter v. McCall, 43 A. 398, 
192 Pa. 77; McKee v. McKinley, 33 
Pa. 92; In re Leh’s Estate, 16 Pa.Dist. 
&Co. 650; Henderson v. Walthour, 15 
A. 893, 2 Mon. 224. 


R.JI.—In re Manchester, 49 A. 36, 
22) Rel, 636; Pierce v. Pierce, 14 R.I. 


S.C.—Byrd v. Shell, 168 S.E. 692, 169 
S.C. 226. 


Tex.—Seay v. Cockrell, 115 S.W. 
1160, 102 Tex. 280 [answering certi- 
fied questions (Civ.App.) 116 S.W. 
652]: Crist v. Morgan, (Commn.App.) 
245 S.W. 659 [aff (Civ.App.) 219 S.W. 
276]; Reeves v. Simpson, (Civ.App.) 
182 S.W. 68; Lacy v. Floyd, (Civ. 
App.) 84 S.W. 857 [rev on other 
grounds 87 S.W. 665, 99 Tex. 112]; 
Brown v. Bryant, 44 S.W. 399, 47 Tex. 
Civ.App. 454. 


Va.—King v. Johnson, 83 S.E. 1070, 
117 Va. 49. 


W.Va.—Morris’ Ex’r v. Morris’ Dev- 
isees, 37 S.E. 570, 48 W.Va. 430. 


ORE ae v.. Purdy, 43 NUS: 


Ont.—Meyers v. Hamilton Provi- 
dent, etc., Co., 19 Ont. 358; Re Cas- 
ner, 6 Ont. 282. 


[a] Remainder to “heir” (1) of A 
will call the rule into activity (Ex p. 
Cooper, 48 S.E. 581, 1386 N.C. 130, 9 
Prob.Rep.Ann. 679; Fuller v. Chamier, 
L.R. 2 Eq. 682), (2) unless the con- 
text shows the word “heir” to be a 
word of purchase (Pedder v. Hunt, 18 
Q.B.D. 565; Greaves v. Simpson, 10 
Jur.N.S. 609). 


{b] Thus (1) by a devise of the 
residuary real estate to A for life, and 
the remainder in one half thereof aft- 
er her death to her heirs in fee sim- 
ple, A, under the rule in Shelley’s 
case, would have taken, had she sur- 
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lawful heirs®? or legal heirs,®? heir at law,°* near- 
est heirs,®® heirs and assigns,°® heirs, executors, 
administrators, and assigns to him and their use 
heirs or legal representa- 
tives,°® such person or persons as would under the 
laws of the state inherit as the heirs of the life ten- 
ant if he died intestate.°® If the remainder is to the 
heirs of his body, then provided estates tail have 
not been abolished, the rule applies so as to give 


and behoof forever,°* 


vived the testator, the fee simple title 
to one half of all the residue of the 
real estate. Belleville Sav. Bank v. 
Aneshaensel, 131 N.E. .682, 298 Ill. 
292. (2) Where the testator gave all 
his estate to his wife for life, and, 
on her death, the property to be di- 
vided between his four children 
named, “dureing their Natural lives 
then said property to be divided eauq- 
ly Among their natural Heirs,’ the 
Share of each ancestor was to go to 
his respective heirs equally, a mode 
of distribution in accordance with 
the intestate laws, so that the rule 
applied. Steel v. Linn, 81 A. 92, 232 
Pa. 18. (3) To the testator’s daugh- 
ter for life and then to her children 
or their issue, and in default of these 
to the testator’s heirs is merely a 
roundabout way of devising to the 
testator’s daughter for life, remain- 
der to her heirs. MeKee v. McKinley, 
33 Pa. 92. (4) Where testator be- 
queathed to his wife and son all of 
his property, share and share alike, 
and a house as a home, but not to be 
sold by either, and if the wife died 
before the son he was to have her 
share, and if he died before her she 
to have his share, unless “he had 
heirs,’’ the rule in Shelley’s case ap- 
plied, and on the death of his mother 
the son took a fee. Commonwealth 
Tithe Ins). & Trust Co..v.-Gross; 104A: 
684, 261 Pa. 476. (5) Where J de- 
vised property to his wife during her 
life and then “to go to A., heir of 
J., and at his death to go to his heirs” 
the rule applies. Ryan v. Ryan, 211 
S.W. 183, 138 Ark. 362. 


[c] Effect of condition.—(1) A de- 
vise to the testatrix’ son for life, with 
remainder to his ‘heirs in fee,’’ on 
certain conditions “to him and his 
heirs,” vested a fee in the son, sub- 
ject to performance of conditions, un- 
der the rule in Shelley’s case. Hegé 
v. Provident Mut. Life Ins. of 
Philadelphia, 173 N.H. 610, 341 Ill. 559, 
(2) A devise to a son ot certain lands, 
subject to certain money payments 
to the testator’s daughter, ‘‘to have 
and to hold the same during his nat- 
urale life;sthen it) is to go. to “his 
heirs,’"vests the son with a fee simple 
estate, under the rule in Shelley’s 
case, subject to the money payments. 


Kreitzer v. Albright, 84 A, 782, 236 
Pa. 453. 
[d] Heirs not aualified.—Where a 


testatrix by one paragraph of her will 
devised land to her son for his nat- 
ural life and at his death to be dis- 
tributed among his heirs, but in a 
subsequent clause gave to her hus- 
band ten dollars to be taken in satis- 
faction of all claims against the real 
estate conveyed in the will, the word 
“heirs” was used in its technical 
sense, and the devise in the first 
clause was thereby brought within 
the operation of the rule in Shelley’s 
case. Peacock v. McCluskey, 129 N.E. 
561, 296 Ill. 87. 


: 62. Ill—Havely v. Comerford, 174 
N.E. 830, 343 Ill. 90; Hicks v. Deemer, 
87 Ill.App. 384 [rev on other grounds 
58 N.E. 252, 187 Ill. 164]. 


Neb.—Myers v. Myers, 190 N.W. 491, 


For later cases, developments and changes in the iaw see Annotations, 


WILLS 


109 Neb. 230. 


N.C.—Benton v. Baucom, 
629, 192 N.C. 630; Wool v. Fleetwood, 
48 SUH. 85, 1316" NC. 460; aoa. RveAs 
444, 9 Prob.Rep.Ann. 668. 


Pa.—Wright v. Laird, 112 A. 63, 269 
Pa. 347.) McCann yy. Barelay, “3s ok: 
767, 204 Pa. 214. 


Ont.—Re Tuck, 10 Ont.L. 309, 6 Ont. 
W.R. 150. 


[a] Thus a devise toa son of rents 
and profits for life, and at death to 
“descend to his lawful heirs : 
as though he had been owner”’ in fee, 
vested a fee in the son. Havely v. 
Comerford, 174 N.E. 830, 343 Ill. 90. 


[b] Use in will of word “lawful,” 
qualifying the word “heirs,” is not 
sufficient of itself to show an inten- 
tion not to use the word “heirs” in 
its ordinary legal sense, as a word of 
inheritance or of limitation. Wool v. 
Fleetwood, 48 S.E. 785, 136 N.C. 460, 
67 L.R.A. 444, 9 Prob.Rep.Ann. 668. 


63. McCllen vy. Lehker, 123 N.E. 
475, 70 Ind.App. 435; Keith v. Keith, 
12 Pa.Dist.&Co. 416; First v. Runkle, 
43 Pa.Co. 386; Ahl v. Liggett, 41 Pa. 
Co. 588. 


64. In re Hack, [1925] Ch. 633. 


65. Crisp v. Biggs, 96 S.E. 662, 176 
INGO sh 


66. In re Manchester, 49 A. 36, 22 
R.I. 6386; Petition of Browning, 16 A. 
717,16 R.I. 441, 3 L.R.A. 209; Re Ken- 
drew, 43 Ont.L. 185. 


67. Re Hayes, 13 Ont.W.N. 25. 


68. Lyman v, Lyman, 143 A. 200, 
293 Pa. 490. 


69. Cook y. Councilman, 72 A. 404} 
109 Md. 622. 


70. Ark.—Shields v. Shields, 14 S. 
W.(2d) 545, 179 Ark. 167. -But see 
Fine v. McGowan, (Ark.) 57 S.W.(2d) 
565 (holding that, where the testatrix 
devised to her daughter, with remain- 
der over to the heirs of her body, it 
must be assumed that the testatrix 
used the term “remainder” in its tech- 
nical sense, and to mean that at ter- 
mination of particular estate in the 
daughter it should vest in remainder- 
men in fee). 


Del.—Griffiith v. Derringer, 5 Del. 
284, 


Md.—Clarke v. Smith, 49 Md. 106; 
Simpers v. Simpers, 15 Md. 160; Keys 
& Heron vy. Goldsborough’s Lessee, 2 
Harr.&J. 369. 


N.C.—Folk vy. Whitley, 30 N.C. 133. 


Pa.—Bassett v. Hawk, 11 A. 802, 
118 Pa. 94; George v. Morgan, 16 Pa. 
95; Bender v. Fleurie, 2 Grant 345. 


R.I.—In re Tillinghast’s Account, 
5b) Avy 8:79, 2:50 Rd si Se 


Eng.—Anderson v. Anderson, 30 
Beay. 209, 54 Reprint 868; Roe v. 
Bedford, 4 M.&S. 362, 105 Reprint 867; 
Re Score, 57 L.T.Rep.N.S. 40. 


OnG—In re! Cleator, 1OmMOnt. 1326" 
Tunis v. Passmore, 32 U.C.Q.B. 419. 


135 S.E.' 
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the ancestor an estate tail;7° in jurisdictions where 
instead of an estate tail a fee conditional is creat- 
ed the rule applies to give a fee conditional;"' if, 
however, by statute estates tail are converted into 
fees simple,*? the rule applies so as to give an es- 
tate tail, and the statute then converts the estate 
tail into a fee simple, thereby giving the ancestor 
a fee simple;** but, where by statute, it is provid- 
ed that tenants in tail receive a life estate with re- 


[a] Rule applied where the re- 
mainder is to ‘“‘his male heir forever.” 
Sileocks v. Silcocks, [1916] 2 Ch. 161. 


71. Strother v. Folk, 115 S.E. 605, 
L234S.Cy Lets Curetonkve lonecles el as: 
; 119 0S C7931 5 | Euill ov. Veil 
S.C.Eq. 174. See Prudential Ins. Co. 
of America v. Monk, 162 S.E. 911, 165 
S.C. 111 (recognizing rule). 


[a] Illustration.—A will providing 
that all property bequeathed to the 
testator’s daughter Julia should ‘‘be 
and remain to her during her natural 
life and to descend to the heirs of her 
body, and if she, the said Julia should 
die without issue or children of her 
body, the said property to return to 
my son, Moses,” gave the daughter a 
fee conditional under the rule in Shel- 
ley’s case, and not merely a life estate 
with remainder over. Strother v. 
Holky 11545-1605, 123) S.C. a2, 


72. See statutory provisions. 


73. Ind.—Teal v. Richardson, 66 
N.E. 435, 160 Ind. 119; Smith v. Mc- 
Cormick, 46 Ind. 135. 


Md.—Travers v. Wallace, 49 A. 415, 
93 Md. 507; Seeger v. Leakin, 76 Md. 
D.005.25 Al 862. / 


Miss.—Pressgrove v. 
Miss. 644. 


N.C.—Williams v. Norfolk-South- 
ern R. Co., 158 S.H. 473, 200 N.C. 771; 
Helms v. Collins, 156 S.BE. 152, 200 
N.C. 89; Bradley v. Church, 143 S.E. 
211, 195 N.C. 662; Hartman v. Flynn, 
127 S.E. 517, 189 N.C. 452; Merchants’ 
Nat. Bank v. Dortch & Hines, 120 S.E. 
60, 186 N.C. 510; White vy. Goodwin, 
94 S.H. 454, 174 N.C. 723; .Cohoon vy. 
Upton, 93 S.E. 446, 174 N.C. 88; Mc- 
Swain v. Washburn, 87 S.E. 97, 170 N. 
C. 363; Tyson v. Sinclair, 50 S.E. 450, 
138 N.C. 23, 3 Ann.Cas. 397; Chamblee 
v. ‘Broughton, 27 AS.) 111,320 -N.C 
170; Leathers v. Gray, 7 S.E. 657, 101 
N.C. 162, 9 Am.S.R. 30. 


Pa.—Martin v. Grinage, 137 A. 676, 
289 Pa. 473; Yaukey v. Coffman, 87 
A. 706, 240 Pa. 425; Hastings v. En- 
gle, 66) A. 761, 20%. Pay) 409.) Inge 
Christy’s Estate, 52 Pa.Super. 360; 
Breinigy vi. Oldit,, 45 PaSuper..6co8 
Johnson’s Estate, 15 Pa.Dist.&Co. 347; 
Summers vy. Simpson, 28 Pa.Dist. 982. 


S.C.—Simms v. Buist, 30 S.E. 400, 
52 S.C. 554. See Lane vy. Dillon, 85 
S.E. 369, 101 S.C. 196 (holding that, 
where the will devised lands to each 
of the testator’s children and the 
“heirs of his body,” the words quoted 
took their technical meaning, even 
though a subsequent paragraph used 
the words “to have and to hold dur- 
ing the term of their natural lives, 
then to go to the heirs of their 
bodies’’). 


Tenn.—Williams vy. 
Heisk. 566. 


Tex.—Darragh v. 
(Commn.App.) 242 S.W. 714 
App.) 231 S.W. 472]; Gay v. City of 
Fort Worth, (Civ.App.) 4 S.W.(2d) 
268; Pearce v. Carrington, (Civ. App.) 
124 S.W. 469 [rev on other grounds 
E34 SW 210) "004 Mex. 73). 


Comfort, 58 


Williams, 10 


Barmore, 
[rev (Civ. 
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mainder in fee to the heirs of their bodies,** the rule 
has no application to such a situation.7® 

The word “issue” is not ex vi termini with- 
It is more flexible 
than the word “heirs” or the phrase “heirs of his 
body,”*? and is more readily interpreted as a mere 
However, it is prima facie 
a word not of purchase, but of limitation equivalent 
In the absence of ex- 


Issue. 
in the rule in Shelley’s case.7° 


descriptio personarum.*§ 
to “heirs of the body.”*® 


[a] Illustrations.—(1) Under a 
will bequeathing certain property to 
the testator’s daughter “during her 
natural life and at her déath to be 
equally divided between her heirs of 
issue,’”’ the daughter, under the rule 
in Shelley’s case, took an estate tail 
enlarged by statute into a fee simple. 
Yaukey v. Coffman, 87 A. 706, 240 Pa. 


425. (2) A devise to the testator’s 
daughters and the heirs of their 
bodies to be born, followed by a 


clause directing that on the death of 
either daughter, without heirs of her 
body, the property given should re- 
turn to the estate, to be divided be- 
tween the survivors, is within the 
rule in Shelley’s case, and the daugh- 
ters take a fee. Pearce v. Carrington 
(Civ.App.) 124 S.W. 469 [rev’on other 
grounds 134 S.W. 210, 104 Tex. 73]. 
(3) A devise to daughter during her 
natural life and after her death to 
the begotten heirs or heiresses of her 
body, forever, gave the daughter a 
fee simple. Leathers v. Gray, 7 S.E. 
657, 101 _ N.C. 162, 9 Am.S.R. 30. -(4) 
Where the first clause of a will be- 
queathed to the testatrix’ son and 
daughter all of the testatrix’ estate, 
a subsequent clause providing that, 
if the son dies before his sister with- 
out heirs of his body, his portion of 
the estate should go to such sister, 
but if he dies leaving issue of his 
own body then his heirs shall inherit 
his portion of the estate, the son 
took an estate in fee, defeasible on 
the happening of the stipulated con- 
tingency, the rule in Shelley’s case be- 
ing in force. Darragh v. Barmore, 
(Tex.Commn.App.) 242 S.W. 714 [rev 
(Civ.App.) 231 S.W. 472]. (5) Where 
a testator by a will dated prior to 
Act July 9,1897 (P. L. p 213), gives the 
proceeds of real estate to a son dur- 
ing his lifetime, and “‘after his death 
it shall go to his heirs free and un- 
incumbered by any debts of his except 
for developing mines,” and further 
directs that if the son “should die 
without heirs” the real estate in ques- 
tion should go to the testator’s sister 
and brothers and their heirs, the son 
takes an estate tail under the rule in 
Shelley’s case converted by Act April 
27, 1855 (P. L. p 368) into a fee-sim- 
ple estate. In re Christy’s Estate, 52 
Pa.Super. 360. (6) A devise to a 
grandson for life, and remainder to 
his bodily heirs, with devise over in 
ease of death without issue, passed 
a fee to the grandson, subject to be 
defeated by death without issue. 
Williams v. Norfolk-Southern R. Co., 
158 S.E. 473; 200 N.C. 771. 


[b] Bodily heirs.—The words 
“bodily heirs’ are the same as “heirs 
of the body.” Hartman y. Flynn, 127 
S.E. 517; 189 N.C. 452. 


74. See statutory provisions. 
75. Gray v. McGuire, 215 S.W. 693, 
140 Ark. 109; Stearns v. Curry, 137 N. 


E. 471, 306 Ill. 94; Lewin v. Bell, 120 
N.E. 633, 285 Ill. ’227; Bowlin v. 
White, 91 N.E. 658, 244 Ill. 623. 


[a] Illustrations.—(1) A devise of 
land by entail to a person for life and 
at her death to be equally divided be- 
tween her heirs, gives the devisee 
named a life estate with remainder 


WILLS 


testator.®! 


in fee simple to the devisee’s child. 
Stearns v. Curry, 137 N.E. 471, 306 
Ill, 94. (2) A will devising remain- 
der to five children named and to the 
legal heirs of their bodies, under Con- 
veyance Act § 6, devised an estate for 
life to the children, the effect being 
the same as if the testator had in 
specific terms devised a life estate to 
the children with remainders in fee 
to the heirs of their bodies. Lewin v. 
Bell, 120 N.E. 638, 285 Ill. 227. 


76. Daniel v. Whartenby, 17 Wall. 
639, 6438, 21 L.Ed. 661 [aff F.Cas.No. 
17,479]; Timanus v. Dugan, 46 Md. 
402; Lyles v. Digges’ Lessee, 6 Harr. 
&J. (Md.) 364, 14 Am.D. 281; Ford v. 
McBrayer, 88 S.E. 736, 171 N.C. 420. 


As to the effect of issue in creating 
estate tail see supra § 1571. 


77. U.S.—Daniel v. Whartenby, 17 
Wall. 639, 21 L.Ed. 661 [aff F.Cas. 
No. 17,479]. 


D.C.— Craig v. Warner, 16 D.C. 460, 
60 Am.R. 381. 


Md.—Timanus v. Dugan, 46 Md. 
402; Lyles v. Digges’ Lessee, 6 Harr. 
&J. 364, 14 Am.D. 281. 


N.C.—Ford v. McBrayer, 
736, 171 N.C. 420. 


Eng.—Kavanagh vy. 
16, 69 Reprint 7. 

Can.—King v. Evans, 
356. 


78. Daniel v. Whartenby, 17 Wall. 
639, 21 Limd. 661. faff F.Cas.No.. 17,- 
479]; Timanus v. Dugan, 46 Md. 402; 
King v. Evans, 24 Can.S.C. 356. 


79. Arnold v. Muhlenberg College, 
762 0A= 30; 227% Pan ost  Lhomson iv. 
Russell, 128 S.E. 421, 181 S.C. 527; 
King v. Evans, 24 Can.S8.C- 356. 


[a] Not in itself equivalent.—The 
term “issue,’’ as used in a will, is not 
in itself the equivalent of the techni- 
cal phrase “heirs of the body,” and is 
so construed only when probably so 
intended by the testator. In re Eng- 
lish’s Estate;-112 A.° 913, -270 Pa. 4. 


{b] In North Carolina (1) the lan- 
guage of the rule in Shelley’s case 
confines it to cases where the ances- 
tor takes a freehold limited to his 
heirs in fee or in fee tail, and it is 
an extension of the rule to apply it to 
a limitation of issue, or issue of the 
body, or bodily issue (Ford v. Mc- 
Brayer, 88 S.E. 736, 171 N.C. 420), (2) 
and, where there is a devise to one 
for life and after his death to his 
children or issue, the rule in Shelley’s 
ease has no application, unless it 
manifestly appears that such words 
were used in the sense of heirs gen- 
erally (Ford v. McBrayer, supra). 


80. Edwards v. Bates, 139 N.E. 192, 
79 Ind.App. 578; Dickson v. Satter- 
field, 53 Md. 317; In re English’s Es- 
tate; 112: A. 9138; 270 Pa. 1; Arnold v. 
Muhlenberg College, 76 A. 30, 227 Pa. 
321; Grimes v. Shirk, 32 A. 1138, 169 
Pa. 74; Armstrong v. Michener, 28 A. 
447, 160 Pa. 21 [aff 10 Montg.Co. 13]; 
Angle v. Brosius, 43 Pa. 187; Rancel 
v. Creswell, 30 Pa. 158; In re Smith, 
26 Pa.Dist. 688; Foehrenbach v. Row- 
en, 13: Pa.Dist. 151; Cashdollar v. 


88 S.E. 
Morland, Kay 


24 Can.8S.C. 
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planatory words showing that the word “issue” in 
a will was used in a restrictive sense, it will be con- 
strued as a word of limitation and the rule in Shel- 
ley’s case will be applieable,*® but if the language: 
of the will shows that the word is to be applied only 
to ‘children or descendants of a particular class, it 
will be construed as a word of purchase and not of 
limitation in order to effectuate the intention of the 


Cashdollar, 20 Pa.Co. 400; Stokes v.. 
Van Wyck, 3 S.E. 387, 83 Va. 724. 


{a] Thus to A for life, remainder 
to his issue and if no issue over gave 
A estate tail which became fee simple. 
under statute. Grimes v. Shirk, 32. 
Av 113; 169 Pa. 74) Armstroneaevs 
Michener, 28 A. 447, 160 Pa. 21 [aff 
10 Montg.Co. 13]. 


81. U.S.—Daniel v. Whartenby, 17 
Wall. 639, 21 L.Ed. 661. [aff F.Casi 
No. 17,479]. 


Ind.—Edwards v. 
192, 79 Ind.App. 578. 


Md.—Timanus v. Dugan, 46 Md. 
402; Chelton v. Henderson, 9 Gill 432. 


N.C.—Bobbitt v. Pierson, 137 S.E. 
L6O Ose N. Crrtoas 


Pa.—In re Swift’s Estate, 124 A. 
135, 279 Pa. 424; In re Mebus’ Estate,,. 
117 A. 340, 273 Pa. 505; Lee v. San— 
son, 91 A. 611, 245 Pa. 392; Kemp v.. 
Reinhard, 77 A. 436, 228 Pa. 143, 29 
L.R.A.N.S. 958; Peirce v. Hubbard, 25- 
A. 231, 152 Pa. 18; Robins v. Quinliv- 


Bates, 139 N.E. 


en, 79 Pa. 333; In re Towne, 26 Pa. 
Dist. 686; Swift’s Estate, 3 Pa.Dist. 
&Co. 553. 


S.C.—Thomson vy. Russell, 128 S.E. 
421, 131 S.C. 527; Gadsden v. Des— 
portes, 17 S.E. 706, 39 S.C. 131. 


eG reer eene v. Evans, 24 Can.S.C. 


Ont.—Re Taylor, 36 Ont.L. 116, 9 
oni 480 [dism appeal 9 Ont.W.N. 


[a] “Issue” construed as word of 
purchase.—(1) Devise to such of the 
life tenant’s lawful issue as might be 
living at her death. Edwards v. 
Bates, 139 N.E. 192, 79 Ind.App. 578. 
(2) A devise ‘‘to each of my daugh- 
ters [naming them] for and during 
the term of her natural life . . - 
and at her death to the issue of her 
body who may be then living,’ by 
the use of the word ‘‘then,” unques- 
tionably shows that it was not the 
intent that the issue generally 
should take, but on the contrary that 
certain issue not susceptible of des- 
ignation by name, and therefore de- 
scribed as a class ‘who may be then 
living,” should take as purchasers. 
Gadsden v. Desportes, 17 S.E. 706, 39) 
S.C. 181. (3) Where the actual in- 
tention of the testator, gathered from 
the language of a will, is to give only 
a life estate with remainder to the 
“issue” of the devisee, the word “is- 
sue” is not equivalent to the words 
“heirs of the body,” and the rule im 
Shelley’s case does not operate to vest 
the fee in the devisee. In re May— 
hew’s Estate, 80 Pa.Super. 404. (4) 
Where the testatrix devised her prop- 
erty to all her children and ‘their 
issue, Share and share alike, to them 
and their heirs forever,” the “issue” 
took as purchasers. Thomson v. Rus- 
sell, 128’ S.H. 421, 181° S.@; 627. 


[b] Legitimate issue.—A devise of 
certain land to the testator’s sons 
during their natural lives or the sur+ 
vivor of them, then to their legitimate 
issue, and if not over, did not vest a 
fee in the sons under the rule in Shel- 
ley’s case. Trimble v. Rice, 204 F. 
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[§ 1601] (4) Children, Sons, Descendants, Etc. 
The rule in Shelley’s case applies only to limitations 
in which the word “heirs” or an equivalent term 
is used, that is, in which a technical word of limita- 
tion is used to designate the remaindermen, unless 
it ean be clearly ascertained that the testator by the 
use of some other word meant “heirs. 
where neither the word “heirs” nor the phrase “heirs 
of his body” is used to designate the remainder- 
men, then, before the rule is applicable it must clear- 
ly appear from the language employed that the re- 
maindermen are to inherit from the original devisee, 
and not take as devisees directiy from the testa- 
tor,®* or there must plainly appear a paramount in- 
tent to make the first devisee a source of inherita- 
However, any expression which 


ble succession.§* 


407, 122 C.C.A. 658. 


[c] Issue living at particular time. 
—Where it appears that by the word 
“issue” the testator meant issue liv- 
ing at a particular period, and not the 
whole line of succession which would 
be included under “heirs of the body, 
it must be construed to be a word of 
purchase, and the rule in Shelley’s 
case can have no application. Lee v. 
Sanson, 91 A. 611, 245 Pa. 392. 


[d] “Issue” construed to mean 
“children.”—Slaier v. Rudderforth, 25 
App.D.C. 497; Timanus v. Dugan, 46 
Md. 402; Chelton v. Henderson, 9 Gill 
(Md.) 432; Cushney v. Henry, 4 Paige 
(N.Y.) 345; Bobbitt v. Pierson, 137 
S.E. 160, 193 N.C. 437; In re Belcher’s 
Estate, 61 A. 252, 211 Pa. 615; Hill v. 
Giles, 50 A. 758, 201 Pa. 215; Peirce 
Vanuubbard, 25) A. .281,/.152 .Pa...18; 
Robins v. Quinliven, 79 Pa. 333; 
Swift’s Estate, 3 Pa.Dist.&Co. 553; 
Bradley v. Cartwright, L.R. 2 C.P. 
511; King v. vans, 24 Can.S.C. 356. 


[e] “Issue” construed as “chil- 
dren.”’—Where devise was to the tes- 
tator’s son ‘during his natural life, 
and after his death to his issue by 
him lawfully begotten of his body,” 
the issue must necessarily have been 
his children. Daniel v. Whartenby, 17 
Wall. 639, 21 L.Ed. 661 [aff F.Cas. 
No. 17,479]. 


f] “Issue” 
“ovandchildren.’—In re Towne, 
Pa.Dist. 686. 


~g2. Hanes v. Central Illinois Util- 
ities Co., 104 N.E. 156, 262 Ill. 86. 


83. Stout v. Good, 91 A. 613, 245 
Pa. 383. 


84. Stout v. Good, supra. 


85. In re Lawrence, [1915] 1 Ch. 
129; In re Buckton, [1907] 2 Ch. 406; 
Van Grutten vy. Foxwell, [1897] A.C. 
658. 


86. Yarnall’s Appeal, 70 Pa. 335. 


87. Il]l—Beall v. Beall, 162 N.B. 
152, 331 Ill. 28; Hanes v. Central Illi- 
nois Utilities Co., 104 N.H, 156, 262 
Ill. 86. 


Ind.—Edwards v. Bates, 139 N.E. 
192, 79 Ind.App. 578. 


N.Y.—Chrystie v. Phyfe, 
344 [rev 22 Barb. 195]. 


Pa.—Chambers vy. Union Trust Co., 
84 A. 512, 235 Pa. 610; Johnson’s Es- 
tate, 15 Pa.Dist.&Co. 347; Wurts v. 
Reily, 12 Pa.Dist.&Co. 525; Forsyth v. 
Smith, 25 Pa.Dist. 633. 


Tex.—Bass v. Surls, (Civ.App.) 153 
S.W. 914. 


88. Stout v. Good, 91 A. 6138, 245 


construed to iri 


9) aN 
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body.”®® 


82 


Thus, 


cation.®® 


Pa. 383; Forsyth v. Smith, 25 Pa, 
Dist. 633. 
[a] Burden of proof. — Where 


words, such as the word “children,” 
are used, the burden rests on him who 
claims them to be the equivalent of 
“heirs” or “heirs of his body” to show 
from the context or other relevant 
language in the wili'that they were 
so intended. Stout v. Good, 91 A. 613, 
245 Pa. 383. 


89. U.S.—Webster v. 
How. 488, 14 L.Ed. 510. 


Ark.—Bowen v. Frank, 18 S.W.(2d) 
1037, 179 Ark. 1004. 


Cal.—In re Utz’s Estate, 43 Cal. 
0. 


Cooper, 14 


20 


Ill.—Beall v. Beall, 162 N.E. 152, 
331 Ill. 28; Smith v. Thomas, 147 N. 
BH. 788, 317 Ill. 150; Hanes v. Central 
Illinois Utilities Co., 104. ME. 156, 


262 Ill. 86. 
Ind.—Abernathy v. McCoy, 154 N.E. 
682, 91 Ind.App. 574; Edwards v. 


Bates, 139 N.E. 192, 79 Ind.App. 578. 


Ky.—Smith v. Smith, 85 S.W. 169, 
1094, 119 Ky. 899, 27 Ky.L. 362, 609. 


Md.—Holmes y. Mackenzie, 84 A. 
340, 118 Md. 210; Halstead v. Hall, 
kee 209; Stump v. Jordan, 54 Md. 


N.Y.—Chrystie v. 
344 [rev 22 Barb. 195]; Oishei v. 
Oishei, 126 N.Y.S. 484, 70 Misc. 48 
foe 132 N.Y.S. 1140, 148 App.Div. 


N.C.—Smith v. Moore, 100 S.E. 702, 
178 N.C. 370; Hauser v. Craft, 46 S.E. 
756, 134 N.C. 319; Chambers v. Payne, 
59 N.C. 276. 


‘Ohio.—Williams v. Mears, 2 Disn. 
604, 138 Ohio Dec, (Reprint) 369. 


-Pa.—In re David’s Estate, 162 A. 
292, 308 Pa. 388; In re Hesse’s Hs- 
tate, 124 A. 739, 280 Pa. 581; Stout v. 
Good, 91 A. 613, 245 Pa. 388; Carlisle 
v. Carlisle, 89 A, 878, 248 Pa. 116; 
Chambers v. Union Trust Co., 84 A. 
512, 235 Pa. 610; Hoover y. Strauss, 
64 A. 333, 215 Pa. 130, 12 Prob.Rep. 
Ann. 271; Lancaster v. Flowers, 48 A. 
896, 198 Pa. 614; Guthrie’s Appeal, 37 
Pa. 9; Moore’s Estate, 18 Pa.Dist.&Co. 
584; In re David’s Estate, 16 Pa.Dist. 
&Co. 399; Wurts v. Reily, 12 Pa.Dist. 

525; In re Turner, 28 Pa.Dist. 
241; Forsyth v. Smith, 25 Pa.Dist. 
633; Cook v. Scott, 89 Pa.Co. 149; 
Bruner’s Estate, 31 Pa.Co. 131; Bis- 
sey’s Estate, 4 Pa.Co. 458. 


R.I.—Boutelle v. City Sav. Bank, 
20) Antibes | Sy vel. wll ts 


S.C.—Bannister v. Bull, 16 S.C. 220. 


Phyfe,-.19 N.Y. 


[§ 1601 


imports the whole succession of inheritable blood 
has the ‘same effect in bringing the rule into opera- 
tion as the word “heirs” or the phrase “heirs of the 
If the body of persons deseribed as re- 
maindermen constitute in fact the heirs of the life 
tenant, and represent only a line of descent, and 
not specially designated persons, the devisee for life 
becomes the stock or source of the descent and by 
the rule in Shelley’s case takes the inheritance.*® 
Within the rule the words “child” or “children” are 
considered prima facie not words of limitation but 
words of purchase,** and cannot be construed oth- 
erwise unless the context plainly shows that the tes- 
tator did not employ them in their ordinary signifi- 
Thus ordinarily the rule does not apply 
in eases where the remainder is to “children,’’®® al- 


Tenn.—Collins v. Williams, 41 S.W. 
1056, 98 Tenn. 525; Turner v. Ivie, 5 
Heisk. 222; Williams v. Sneed, 3 
Coldw. 533; Hughes v. Cannon, 2 
Humphr. 589. 


Tex.—Bass v. Surls, (Civ.App.) 153 
S.w. 914. 


N.S.—McKay v. Annand, 5 N.S. 247; 
tae v. Hendry, Russ.Eq.Cas. 


Ont.—In re Venn, 18 Ont.W.N. 221. 


[a] MDlustrations. — (1) Under a 
will bequeathing the testator’s farm 
to his son for life, and providing that, 
‘if he should have children living at 
his death, then I devise the same to 
them, but if he should die without is- 
Sue as aforesaid, then I devise the 
Same to my said grandson,” the es- 
tate vested in the grandson on the 
son’s dying without issue. Carlisle 
v. Carlisle, 89 A. 873, 243 Pa. 116. (2), 
Under a devise to the testator’s son, 
to have and to hold “during his nat- 
ural life, and at his death said lands 
- . . Shall descend to his children 
in fee, if he shall leave any child or 
children surviving him, and if not, 
then said lands shall descend in fee to 
his heirs at law,” it was held that the 
son did not take an estate in fee un- 
der the rule in Shelley’s case. Hanes 
v. Central Illinois Utilities Co. 104 
N.E. 156, 262 Ill. 86. (8) Where the 
testator devised land to his daughter 
for life and at her death to her chil- 
dren, and, in the event she left none, 
then to the children of her sister, the 
word “children” was not used in the 
sense of bodily heirs, and, the rule in 
Shelley’s case being inapplicable, the 
daughter took a life estate only. Bass 
v. Surls, (Tex.Civ.App.) 153 S.W. 914. 
(4) The rule in Shelley’s case is in- 
applicable to a will devising life es- 
tates to the testator’s daughters, with 
remainder in fee to their surviving 
children, or, if none, to the testator’s 
surviving children. Bowen yv. Frank, 
18 S.W.(2d) 1037, 179 Ark. 1004. (5) 
A, will giving remainder to children 
of daughter, who was life tenant, 
with gift over, in the absence of is- 
sue, to the testator’s living children 
and issue of deceased children, did not 
grant fee tail to which the rule in 
Shelley’s case would apply. In re 
David's Estate, 162 A. 292, 308 Pa. 388. 
(6) Where testator devised to trus- 
tees and their heirs a tract of land 
in trust, to allow plaintiff the use 
and enjoyment thereof for life, and in 
case he should die before arriving at 
the age of 21 years, and should not 
leave any living children at his death, 
then to the use and enjoyment of all 
testator’s living children, and their 
heirs, the rule in Shelley’s case has 
no application to such devise, and the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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though subject to the considerations already stated 
Similar conditions apply to such 


it may do so.°° 
words as 


nearest blood relations.”®§ 


[§ 1602] (5) Qualification or 
Technical Words—(a) In General. 


planatory or qualifying expressions superadded to 


will passed a life estate only to plain- 

tiff, though he lived to be more than 

21 years old, with remainder on his 

death to his children. Cox v. Jerni- 

gan, 70 S.E. 949, 154 N.C. 584; Thomp- 

a v. Same, 70 S.E. 950, 154 N.C. 
4, 


[b] Children and grandchildren.— 
The mere conjoint use of ‘children’ 
and “grandchildren,’’ words indicative 
of only two degrees of consanguinity, 
does not convey the idea of unlimited 
succession. Beall v. Beall, 162 N.E. 
TD 2, ood: lls 28. 


{e] Children or their heirs.—A de- 
vise to a son for life and at his death 
to his children or their heirs does not 
come within the rule in Shelley’s case. 
In re Bailey’s Estate, 64 Pa.Super. 17. 


{d] Individual child called “heir.” 
—Although an individual child of a 
devisee is spoken of as his “heir,” 
still a gift over to him will not call 
the rule in Shelley’s case into appli- 
cation. Kesterson v. Bailey, 80 S.W. 
97, 35 Tex.Civ.App. 235. 


90. See cases infra this note. 


[a] Rule held to apply. — (1) 
Johnson’s Estate, 15 Pa.Dist.&Co. 347. 
(2) “To my son the use of 
the farm ; during his life, and 
after his death to descend to his chil- 
dren, share and share alike.” Wil- 
cox’s Estate, 11 Pa.Dist.&Co. 781. (3) 
To A for life, remainder to her chil- 
dren or issue, and in default thereof 
to her right heirs. In re Smith, 26 
Pa.Dist. 688. (4) To A for life, re- 
mainder to children or legal heirs. 
Sheeley v. Neidhammer, 37 A. 939, 
132 sia. 1631) (nu - Do: A for “life; at 
his death to his children or issue. 
Pifer v. Locke, 55 A. 790, 205 Pa. 616. 
(oy as Tieton y; only child and 
daughter A for and during the term 
of her natural life . . and after 
the death of my said daughter the 
said real estate shall descend to and 
become vested in the children of my 
said daughter.” Lauer v. Hoffman, 
88 A. 496, 241 Pa. 315, 47 L.R.A.N.S. 
676. 


[b] Subsequent explanatory 
clause.—A limitation to A and B for 
life ‘and after them equally to their 
children, their heirs and assigns, for- 
ever” will be construed as within the 
rule in Shelley’s case where the testa- 
tor in a subsequent clause explains 
his meaning to be that, after the de- 
cease of A and B or either of them, 
one half of such estate is to descend 
to A’s heirs and assigns and the other 
half to descend to B’s heirs and as- 
signs. Petition of Browning, 16 A. 
717,°16 R.I. 441, 3 L.R.A. 209. 


91. See cases infra this note. 


[a] Held word of purchase.— 
Smith v. Thomas, 147 N.E. 788, 317 Ill. 
150; Halstead v. Hall, 60 Md. 209. 


92. See cases infra this note. 

[a] Held word of purchase.—(1) 
Lyles v. Digges’ Lessee, 6 Harr.&J. 
(Md.) 364, 14 Am.D. 281. (2) Oldest 
son and his heirs. Wetherill v. Lef- 
ferts, 98 A. 1074, 254 Pa. 484. 


{b] Primarily word of purchase.— 


“orandchildren,”®? “sons, 
ants,”®? “lineal descendants,”®* “offspring,”®® “rep- 
resentatives,”°®® “nearest blood relative,’”®? or “next 


Explanation of 
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792 “descend- 


’ will prevail.t 


If there are ex- 


In a devise of realty, the word “son” 
is primarily a word of purchase and 
not of limitation, and, in the absence 
of anything in the context indicating 
an intention of the testator, the first 
taker receives a life estate only. 
Wetherill v. Lefferts, 98 A. 1074, 254 
Pa. 484. 


[ec] Held word of limitation.—In 
re Buckton, [1907] 2 Ch. 406. 


93. See cases infra this note. 


[a] Held word of purchase.—Lea 
v. Sanson, 91 A. 611, 245 Pa. 392. 


[b] Held word of limitation.—A 
will executed in 1846, devising land to 
two named sons “during their life- 
time . to hold it jointly and 
after the ‘death of the last of the two 
to their descendants, if they have any, 
if not’? to another son or his descend- 
ants “without restriction,’ was held 
to give the first-named sons, by op- 
eration of the rule in Shelley’s case, 
an estate tail. Turner v. Monteiro, 
$e S.E. 572, 127 Va. 537, 13 A.L.R. 


[c] Burden of proof.—Whenever 
the word ‘‘descendants,” which is not 
a technical word of limitation, ap- 
pears ina will, the burden is on a par- 
ty claiming that such word is equiva- 
lent. to “heirs” or “heirs of his body” 
under the rule in Shelley’s case to 
show from the language of the will 
that it was so intended. Lea v. San- 
son, 91 A. 611, 245 Pa. 392. 


94. See case infra this note. 


fa] Held word of limitation.— 
Henderson v. Hendérson, 64 Md. 185. 


95. See case infra this note. 


fa] Held word of limitation.—In 
a devise to the testator’s son “during 
his natural life, and at his decease to 
descend to his legitimate offspring 
forever,” and, in case the son’s “issue 
becomes extinct, the land shall go to 
the devisees named in the will,’’ the 
son took a fee tail which by the stat- 
ute was converted into a fee simple. 
Allen v. Markle, 36 Pa. 117. 


96. See cases infra this note. 


[a] Held word of limitation.— 
(1) Beggs v. Erb, 113 A. 881, 138 Md. 
345. (2) Legal representatives. 
Nobles v. Nobles, 98 S.E. 715, 177 N.C. 
243. 


See case infra this note. 


Held word of purchase.—Mil- 
83 S.B. 25, 167 N.C. 


97. 

[a] : 
ler v. Harding, 
53. 

98. See case infra this note. 


{a] Held word of purchase.—Mc- 
Cann v. McCann, 47 A. 748, 197 Pa. 
452, 80 Am.S.R. 846. 


99. U.S.—De Vaughn vy. Hutchin- 
son, 17 S.Ct. 461, 165 U.S. 566, 41 L.Ed. 
827; Daniel v. Whartenby, 17 Wall. 
639, 21 L.Ed. 661 [aff 29 F.Cas.No. 
17,479]. 

Ill.—Boon v. Boon, +180 N.E. 792, 348 
Til. 120. 


Ind.—Conger v. Lowe, 24 N.E. 889, 
124 Ind. 368, 9 L.R.A. 165. 


Md.—Clarke v. Smith, 49 Md. 106. 
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technical words designating the remaindermen from 
which it appears that the import. of the technical 
language is contrary to the clear and plain intent 
of the testator, the rule in Shelley’s case will not ap- 
ply;°° in that case the real intent of the testator 
Thus the rule does not apply where 
it appears that the word “heirs” or the phrase “heirs 
of the body” is used as meaning children ;? 
it apply where the remaindermen designated are the 


nor does 


N.J.—Kennedy v. Kennedy, 29 N.J. 
Law 185. 


N.Y.—Brown v. Lyon, 6 N.Y. 419. 


N.C.—Thompson v. Crump, 50 S.E. 
457, ot N.C. 32, 107 Am.S.R. 514. 


Pa re Dorney’s Estate, 20 A. 
645, 136 "Pa. 142, 20 Am.S.R. 909. 


S.C.—Rowe v. Moore, 72 S.E. 468, 
89 S:Cp ol. 


W.Va.—Chipps v. Hall, 
504. 


meet re Lawrence, [1915] 1 Ch. 


23 W.Va. 


[a] Illustrations.—(1) A devise to 
the testator’s son for life with re- 
mainder to his lawful heirs, born of 
his wife. Thompson v. Crump, 50 S. 
E. 457, 188 N.C. 32, 107 Am.S.R. 514, 
(2) To A for life, and at his death to 
go to the heirs of his body, and to be 
used for their education, if necessary. - 
RiGee v. Wearn, 20 S.E. 724, 115 


_ [b] | Intention must be clear.—The 
intention of the testator to use the 
words in other than their technical 
meaning must be clearly intelligible 
and unequivocal. Clarke v. Smith, 49 
Md. 106; Kennedy y. Kennedy, 29 NJ. 
Law 185. 


1. Daniel v. Whartenby, 17 Wall. 
639, 21 L.Ed. 661 [aff 29 F.Cas.No. 
17, 479]; McArthur vy. Allen, 15 F.Cas. 
No. 8,659; Kingsland. v. Rapelye, 3 
Kaw. (N.Y.) 1; Crawford v. Wearn, 
20 S.E. 724, 115 N.C. 540; Jordan v. 
Adams, 9 C.B.N.S. 483, 99 E.C.L. 483, 
142 Reprint 190. 


2. Iil.—Beall v. Beall, 162 N.E. 
152;. 331 Tll. 28; Van Olinda ‘v. Car~ 
penter, 19 N.E. 868, 127 Il]. 42, 11 Am. 
S.R. 92, 2 L.R.A. 455 and note; But- 
ae v. Huestis, 68 Ill, 594, 18 Am.R. 


Ind.—Conger v. Lowe, 24 N.E. 889, 
124 Ind. 368, 9 L.R.A. 165; Granger v. 
Granger, 44 N.E. 189, 46 N.E. 80, 147 
Ind. 95, 36 L.R.A. 186, 190; Ridgeway 
v. Lanphear, 99 Ind. 251; MecCllen v. 
Lehker, 123 N.E. 475, 70 Ind.App. 435. 


N.Y.—Tanner v. Livingston, 12 
Wend. 83. 


N.C.—Puckett v. Morgan, 74 S.E. 15, 
158 N.C. 344; Wilkinson v. Boyd, 48 
S.E. 516, 186 N.C. 46;  Teathers vy. 
Gray, '2 S.E. 455, 96 N.C. 548. 


Ohio.—Reddish vy. Carter, 1 Cine. 
Super. 283, 13 Ohio Dec. (Reprint) 551 
[rev on other grounds 82 Ohio St. 1]. 


Pa.—Guthrie’s Appeal, 37 Pa. 9; 
Raleigh’s, Estate, 27 —Pa;€o. “418; 
Smith’s Estate, 2 Pa.C.Pl. 181. 


S.C.—Rowe v. Moore, 72 
89° S.C. 561. 


Tex.—Wallace vy. First Nat. Bank, 


S.E. 468, 


35 S.W.(2d) 1036, 120 Tex. 92 [rev 
(Civ.App.) 13 S. Ww. (2d) 176]; Calvery 
v. Calvery, (Commn.App.) 55 S.W. 


(2d) 527; Gay _v. City of Fort Worth, 
(Civ. App.) 4 S.W.(2d) 268; Hunting ° 
v. Jones, (Commn.App.) 215 S.W. 959 
{mod on other grounds (Commn.App.) 
221 S.W. 265, rev (Civ.App.) 183 S.W. 
858]; McMahan v. McMahan, (Civ. 
App.) 198 S.W. 354. 
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life tenant’s children or legal heirs.* The rule in 
Shelley’s case has no application where the limita- 
tion over is to some only of those who would take un- 
der the intestate law,* as, for example, to such per- 
son or persons as would be entitled to the same by 
the laws of the state if the life tenant had survived 
her mother and husband, if any she may have, and 
dies intestate,® or the lfe tenant’s nearest male 
heirs. In general, if “heirs” is used to designate 
a elass who are to be ascertained at the death of 
the life tenant, the rule does not apply,’ as where 
the remaindermen are described as the persons who 
would have inherited the property from the life ten- 
ant had he owned the same in fee simple at the time 
of his death,® or the person or persons who at the 
expiration of the life estate answer the description 
of heirs of the life tenant.? Superadded words which 
merely describe or specify the incidents of the es- 
tate created will not cause technical terms such 


Va.—Jenkins v. Hogg, 124 S.E. 392, 
139 Va. 682. 
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estate only in the son, not a fee sim- 
ple, the “rule in Shelley’s Case” 


[§§ 1602-1603 


as “heirs,” ete., to be construed as words of pur- 


chase.!° 

Effect of word “descend.” The use of the word 
“descend” in the limitation after the life estate in- 
dicates an intention by the testator that the first 
taker shall be a source of title for his heirs.1+ 


[§ 1603] (b) Words of Limitation or of Distribu- 
tion.‘ The combination of superadded words of 
limitation and of distributive modification will usu- 
ally be taken as sufficient proof of an intent to cre- 
ate a new line of descent in the remaindermen and 
cause them to take as purchasers.1* Superadded 
words of limitation when ingrafted or words of 
procreation do not alone operate to turn such words 
into words of purchase, unless the superadded words 
denote a different species of heirs from that de- 
seribed by the first words, thus showing an intent 
to break the ordinary line of descent from the first 


ter’s husband for “their lives and the 


not | life of the survivor of them,” with re- 


Eng.—Gummoe v. Howes, 23 Beav. 
184, 53 Reprint 72; Jordan v. Adams, 
9 CB.N.S. 483, 99 H.C.L. 483, 142 Re- 
print 190; Fetherston v. Fetherston, 
3 CL&F. 67, 6 Reprint 1363. 


[a] Thus (1) wiere the testator 
devised land to M during her life, 
then to her bodily heirs, if any, but, 
if she have none, back to her brothers 
and sisters, the word “heirs” meant 
“children,” ‘and the devisee did not, 
therefore, take the fee under the rule 
in Shelley’s case. Puckett v. Morgan, 
74 SH. 15, 158 N.C. 344.° (2) Where 
a testator, in item 10 of his will, de- 
vised land unto his daughter during 
her natural life, and then absolutely 
to the heirs of her body forever, and 
in item 3 he devised land to his son 
for his natural life, and then to the 
heirs of his body forever, the child or 
‘children of one of his children dead 
to take the share of his or their par- 
ent, and the other items of the will, 
wheréin an absolute estate was not 
devised, were similar to item 10, 
save that some omitted the word ‘‘ab- 
solutely’’ before “heirs of her body,” 
while item 13 stated that it was the 
testator’s will and intention that none 
of his children taking a iife estate un- 
der any of the foregoing items should 
have power of alienation, the words 
‘heirs of her body,’ used in item 10, 
and those same words used in the oth- 
er items, must be taken as meaning 
children, and, Such being the testa- 
tor’s intent, the rule in Shelley’s case 
does not apply, and the daughter took 
a mere life estate. Rowe v. Moore, 72 
S.E. 468, 89 S.C. 561. (3) A will giv- 
ing a life estate to the testator’s 
daughter, remainder to “her bodily 
heirs equally,” and a life estate to a 
son, remainder to “his heirs by his 
present wife,’ and providing that, if 
either should die ‘without any sur- 
viving heirs,” the property “shall go 
to my other heirs, each sharing alike,” 
construed as using the word “heirs” 
as equivalent to “children,” so that 
the son took only a life estate, and 
not a fee under the rule in Shelley’s 
case. Hunting v. Jones, (Commn. 
App.) 215 S.W. 959 [rev (Civ.App.) 
183 S.W. 858 (mod on other grounds 
(Commn.App.) 221 S.W. 265)jJ. (4) 
A will devising land to a son during 

-his natural lifetime, and at his death 
the same to go to his “bodily heirs,” 
equally showed an intention to use 
the words “bodily heirs” in the sense 
of children, and hence created a life 


applying. Wallace v. First Nat. Bank, 
35S Waid) 10365-1204 Lex.” 92) sire 
(Civ. App.) 18 S.W.(2d) £76). (5) In 
a gift of income to a son for life, and 
on his death before the testator’s 
widow, then to his lawful heirs living 
and the personal representatives of 
those deceased, “lawful heirs’? means 
children, and they take as purchasers. 
Raleigh’s Estate, 27 Pa.Co. 418. (6) 
A devise of realty, which ‘may be 
equally divided between my four chil- 
dren, . which [I lend unto 
them during their natural life and 
give to their heirs lawfully begotten 
of their bodies, but Should any one 
of my said children die leaving no 
child, it is my will that the portion 
of the child so dying may be equally 
divided between those’ surviving or 
their heirs, was held not within the 
rule in Shelley’s case, and the tes- 
tator’s children took only a life es- 
tate, with right of survivorship. 
ees v. Hogg, b24 S.E. 392, 139 Va. 


[b] Clear intent necessary.—(1) 
It must very clearly appear that such 
words were used in the sense of “chil- 
dren.’”’ De Bardelaben v. Dickson, 51 
So. 986, 166 Ala. 59; Teal v. Richard- 
son, 66 N.E. 435, 160 Ind. 119; Shimer 
v. Mann, 99 Ind. £90; +50 Am. Daan ers 
McCllen v. Lehker, 123 N.B. 475, 76 
Ind.App. 435; King v. Johnson, 83:8; 
BH 1070, 117 Va. 49. (2) There must 
be something on the face of the in- 
strument to indicate with a sufficient 
degree of certainty that “children” is 
ata Aaa v. Beall, 162 N.E. 152, 


Clarity of intent required to con- 
strue heirs as children generally see 
supra § 1244. 


3. Hall v. Gradwohl, 77 A. 480, aS 
Md. 293, 29 L.R.A.N.S. 954. 


4 Inre Dorney’s Mstate, 
136 Pa. 142, 20 Am.S.R. 909. 


5. In re Dorney’s Estate, supra. 


20 A. 645, 


{a] It is immaterial that the hus- 
band and mother ‘died before the 
daughter. In re Dorney’s Estate, 20 


A. 645, 136 Pa: 142, 20 Am.S.R. 909. 


6 Jones v. Jones, 51 A. 362, 201 
ee 548; Jones v. Bower, 20 Pa.Co. 


7. Hollenbaugh vy. Smith, 1380 N.E. 
364, 296 Ill. 55. 


[a] Tlustration.—A devise to the 
testator’s daughter and the daugh- 


mainder ‘after the death of my said 
daughter M., and after the death of 
her husband . . to the heirs at 
law of my said daughter M., . 

to be shared by them according to ‘the 
laws of descent 3 then in 
force,’ was held not to vest the fee in 
the daughter, under the rule in Shel- 
ley’s case, but to vest merely a life 
estate in the daughter and her hus- 
band, with remainder to such of the 
daughter's heirs as are living at the 
time of the death of the survivor of 
the daughter and her husband, under 
the laws of descent in force at that 
time. Hollenbaugh y. Smith, 130 N.E. 
364, 296 Ill. 558. 


8. Earnhart v. Earnhart, 26 N.E. 
895, 127 Ind: 397, 22 Am:S.R. 652. 


9. Churchill v. Marr, 133 N.E. 335, 
300 Ill. 302. 


[a] Rule applied.—Where a devise 
of the income from land was to the 
testator’s children and his wife, and 
on their death the executors were to 
sell the land and divide the proceeds 
equally among the surviving heirs of 
his children, the estate of the remain- 
dermen who are to take after the ex- _ 
piration of the life estate, at the death 
of the last survivor of the children, 
takes effect as a contingent remainder 
to the heirs who are then living of 
all the childreh who have died, and 
not to their heirs in general. Church- 
ill v. Marr, 133 N.E. 335, 300 Ill. 302. 


10. Shimer v. Mann, 99 Ind. 190, 
50 Am.R. 82. 


11. Glenn v. Stewart, 108 A. 599, 
265 Pa. 208. 
12. Effect of addition of words of 


inheritance to words creating estate 
tail see supra § 1572. 


13. Stout v. Good, 91 A. 613, 245 
Pa. 383; FBindlay’s Lessee v. Riddle, 
3 Binn. (Pa.) 139, 5 Am.D. 355; Har- 
per’s Hstate, 1 Brewst. (Pa.) 471; 
Sea v. Russell, 128 S.E. 421, 131 


[a] Dlustration.—When the words 
“share and share alike’ and “to them 
and their heirs forever,’’ following a 
gift to a person and his “Issue” or 
“heirs of the body,” are used, the 
words “issue” and “heirs of the body” 
are changed from words of limitation, 
and become words of purchase. 
cee v. Russell, 128 S.E. 421, 131 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1603-1604] 


taker.1* If to the words “heirs,” “heirs of the 
body,” “issue,” ete., words of limitation are added, 
which are not inconsistent with the nature of the 
descent pointed out by the first words,1> as where 
the words “their heirs and assigns forever’ are an- 
nexed to the words “heirs’’*?® or “heirs of the body’’+? 
of the life tenant, it will not convert them into words 
of purchase. If, however, the superadded words of 
limitation would limit an estate of a different nature 
from that which the ancestors would have taken 
if the preceding words were construed as words of 
limitation, such preceding words may be construed 
as words of purchase.*® A‘devise to A for life with 
remainder to his issue, with superadded words of lim- 
itation in a manner inconsistent with the descent 
from A will give the word of issue the operation of 
a word of purchase.t® Thus in cases where a re- 
mainder to the heirs of the body of the life tenant?° 
or to his issue? would otherwise give an estate tail 
or fee conditional, limitations in fee simple annexed 
thereto will prevent the application of the rule. Or- 
dinarily the rule in Shelley’s case may operate, al- 
though the word “heirs,”?? or the phrase “heirs of 
the body,”?? or “heirs lawfully begotten,’’?* is qual- 
ified by words importing equality of division among 
the heirs. In some jurisdictions, however, the su- 
peradding of the words “to be equally divided be- 
tween them” to the limitation to the “heirs” or 
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“heirs of the body” prevents the operation of the 
rule.2> This proposition, however, has been limit- 
ed so as to apply only when the words are used to 
affect and qualify the estate of the remaindermen,”°® 
and not when they are manifestly used to separate 
and mark the estate of such remaindermen in equal 
interest from that of the other tenant in common.?7 
Words importing equality of division between “chil- 
dren” are indicative of nonoperation of the rule.*§ 
In determining the effect of superadding to the 
words “heirs” and “heirs of the body” the words 
“share and share alike,” “as tenants in common,” 
etc., the question to determine is whether the super- 
added words are to be treated as explanatory of the 
testator’s intention to use the terms “heirs” and 
“heirs of the body” in some other sense and as de- 
seriptive of another class of objects, or are to be 
rejected as repugnant to the estate which these words 
properly and technically create.?® 


[§ 1604] (c) Limitation Over on Failure of Is- 
sue. Where a devise is to one for life, remainder 
to his “heirs,” or the “heirs of his body,” or his ‘is- 
sue,” or an equivalent expression, a subsequent lim- 
itation over “if he die without issue” or “without 
leaving issue” or “in default of issue,” or an equiy- 
alent expression, does not prevent the application of 
the rule.*® On the other hand, a limitation over in 


14 Craig v. Warner, 16 D.C. 460, 
60 Am.R. 381; Kaup v. Weathers, 135 
N.E. 38, 302 Ill. 569; Harrison v. Har- 


ris, 91 A, 617, 245 Pa. 397; George v. 
Morgan, 16 Pa. 95. 

[a] Intention not sufficiently 
manifested.—Such intention is not 


sufficiently manifested when the 
superadded words import eventual 
distribution of the estate. To have 
that effect distribution must be ex- 
pressly contemplated. George v. 
Morgan, 16 Pa. 95. 


15. Harrison v. Harris, 91 A. 617, 
245 7Pa, 3973" Paxson v.*DLefterts, 3 
Rawle (Pa.) 59. 


{a] Thus, if superadded words 
limit the estate to heirs of a like kind, 
they are superfluous and do not pre- 
vent the application of the rule, but, 
where a different estate is shown, 
then they do. Craig v. Warner, 16 
D.C. 460, 60 Am.R. 381. 


16. Kaup v. Weathers, 135 N.E. 38, 
302 Ill. 569; In re Manchester, 49 A. 
SGN 22) Rei 636: 
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18. Lyles v. Digges’ Lessee, 6 
Harr.&J. (Md.) 364, 14 Am.D. 281; 
Horne v. Lyeth, 4 Harr.&J. (Md.) 431; 
Findlay’s Lessee vy. Riddle, 3 Binn. 
(Ca) SS Sa Ami DS 553) rine ve 
Evans, 24 Can.S.C. 356. 


19. Daniel v. Whartenby, 17 Wall. 
(U.S.) 639, 21 L.Hd. 661. 


20. De Vaughn vy. Hutchinson, 17 
S.Ct. 461, 165 U.S. 566, 41 L.Ed. 827 
[aff 3 App.D.C. 50]. 


21. U.S.—De Vaughn vy. Hutchin- 
son, supra. 
Md.—Shreve v. Shreve, 43 Md. 382. 


Pa.—Robins v. Quinliven, 79 Pa. 
333. 

S.cC.—McIntyre v. McIntyre, 16S. 
Cc. 290; MeLure v. Young, 24 S.C.Eq. 
559. 

Eng.—Kavanagh v. Morland, Kay 


16, 69 Reprint 7. 

Can.—King v. Evans, 
356. 

Ont.—Re Addison, 10 Ont.W.N. 142. 

22. Ill.—Cook v. Sober, 135 N.E. 
60, 302 Ill. 498. 

N.H.—Crockett v. Robinson, 46 N. 
H. 454. 

N.J.—Woodbridge v. Jarrard, 138 A. 
5386, 101 N.J.Eq. 439. 


R.I.—Bullock v. Waterman St. Bap- 
tist Soc., 5 R.I. 273. 


S.C.—Howard v. Bright, 148 S.E. 
188, 150 S.C. 358; Williams v. Foster, 
PALES Oni by 1% 


Va.—Moore v. Brooks, 12 Gratt. (53 
Va) 135: 


24 Can.S.C. 


23. Holt v. Pickett, 20 So. 432, 111 
oO 3862; Cooper v. Cooper, 6 R.I. 


24 Clarke v. Smith, 49 Md. 106. 


25. Welch v. Gibson, 138 S.E. 25, 
193 N.C. 684; Haar v. Schloss, 85 S.E. 
380, 169 N.C. 228; Bedford v. Jenkins, 
ZeS-Hn Dla 9ON IN. Cn2o 4s ee MTL Si ev. 
Thorne, 95 N.C. 362. Contra Thomp- 
son v. Mitchell, 57 N.C. 441. 


fa] Thus a devise for life, with 
remainder to devisee’s bodily heirs as 
entailed property, with an “equal 
share’ to her children, devised con- 
tingent remainders in equal shares to 
children per capita. Welch v. Gibson, 
138 S.E. 25, 193 N.C. 684. 


26. White v. Goodwin, 94 S.E. 454, 
74 N.C 723. 

27. White v. Goodwin, supra. 

28. Inre Turner, 28 Pa.Dist. 241. 


29. Kennedy v. Kennedy, 29 N.J. 
Law 185. 


30. N.C.—Walker v. Butner, 122 S. 
BE. 301, 187 N.C. 535; Jarman v. Day, 
102 S.E. 402, 179 N.C. 318. 


Ohio.—King v. Beck, 12 Ohio 390. 


Aye a eee v. Lefferts, 3 Rawle 
od. 

Tex.—Pearce v. Carrington, (Civ. 
App.) 124 S.W. 469 [rev on other 
grounds 134 S.W. 210, 104 Tex. 73]. 


Eng.—Bowen v. Lewis, 9 App.Cas. 
$90; Re Score, 57 L.T.Rep.N.S. 40. 


{a] MIllustrations.—(1) A devise 
to the testator’s daughters, and the 
heirs of their bodies to be born, fol- 
lowed by a clause directing that on 
the death of either daughter without 
heirs of her body the property given 
her shall return to the estate to be 
divided between the survivors, is 
within the rule in Shelley’s case, and 
the daughters take the fee. Pearce v. 
Carrington, (Civ.App.) 124 S.W. 469 
{rev on other grounds 134 S.W. 210, 
104 Tex. 73]. (2) Where a devise is 
to one for life, and after his death to 
the heirs of his body, but if he die 
leaving no heirs of his body then to 
be divided equally among his sisters’ 
children, the rule applies. King vy. 
Beck, 12 Ohio 390. 


[b] Defeasible fee granted. — (1) 
Where a will devised land to the tes- 
tator’s daughter for her natural life 
and at her death to her lawfully be- 
gotten heirs of her body and their 
heirs of their bodies, the fee thereby 
given the daughter under the rule in 
Shelley’s case was rendered defeasi- 
ble by a devise to third parties in case 
she died without lawful issue of her 
body. Jarman v. Day, 102 S.E. 402, 
179 N.C. 318. Compare” Vassar vy. 
Vassar, 131 S.E. 647, 191 N.C. 332 
(holding that, under a will lending 
land to a son, but, if he died without 
bodily heirs, the land to go to others, 
the son took only a defeasible fee, the 
rule in Shelley’s case having no ap- 
plication). (2) Under the rule in 
Shelley’s case, the devisee under a 
devise to her for life, remainder to 
her heirs, and, if none, to the testa- 
trix’ brother, took a fee simple de- 
feasible on her death without issue, 
and a deed to her from the brother 
gave fee simple indefeasible. Walker 
v. Butner, 122 S.E. 301, 187 N.C. 535. 
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default of issue will not require the word “children” 
to be construed as a word of limitation instead of 
a word of purchase in a devise to one, remainder to 
his children.** A devise to the testator’s children 
for life, and after their death to their child or chil- 
dren and to their heirs absolutely, but in default of 
issue at the time of the death of a child then to those 
of the testator’s children who may then be living to 
be held under the same limitations, is not within the 
application of the rule.*? Where a devise is to the 
testator’s daughter for life, and after her death to 
her bodily heirs, if any, and, if none, to the testa- 
tor’s heirs, the rule does not apply.*? When there 
is an ulterior limitation which provides that, on the 
happening of a given contingency, the estate is to 
be taken out of the first line of descent and then put 
back into the same line in a restricted manner by 
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giving it to some, but not to all, of those who pre- 
sumptively would have shared in the estate as be- 
ing potentially among the heirs’ general of the an- 
cestor, it has been held sufficient to show that the 
words “heirs” or “heirs of the body” were not used 
in their technical sense.** 


[§ 1605] 11. The Rule in Wild’s Case; 
One and His Children**’—a. Application of Rule 
To Create Estate Tail, Joint Tenancy, or Tenancy 
in Common. Under what is generally known as the 
rule in Wild’s case,?® where property is devised or 
bequeathed to one and his children, and there were 
no children in being at the time of the devise or be- 
quest, the parent, in the absence of a contrary in- 
tention of the testator, will take an estate tail in 
realty,?? which may be converted into some other 
type of estate by statute,?* or an estate in fee sim- 


Gift to 


31. Chambers v. Union Trust Co., 
84% 512, 235 Pa. 610; Wurts v. Reily, 
12 Pa.Dist.&Co. 525. 


32. Holmes v. Mackenzie, 84 A. 340, 
118 Md. 210. 


33. Reid v. Neal, 108 S.E. 769, 182 
N.C. 192. 


34. Doggett v. Vaughan, 154 S.E. 
660, 199 N.C. 424; Fields v. Rollins, 
119 S.B. 207, 186 N.C. 221; Hampton 
v. Griggs, 113 S.Hi 501, 184 N.C. 18; 
Blackledge v. Simmons, 105 S.E. 202, 
180 N.C. 535. 


[a] Zlustrations.—(1) Where the 
testator devised land to his three 
daughters during their natural lives, 
and after their death the share of 
each to go to the heirs of her body 
in fee simple forever, a Subsequent 
clause that, if the life tenant die 
without a living “heir’’ of her body, 
her share should be divided among 
the testator’s children that may be 
living or have living issue, prevented 
the application of the rule. Doggett 
Vv. Vaughan, 154 S.E. 660, 199 N.C. 
424, 
to two sons of the testator “for the 
term of their natural lives, and at the 
death of either of them, to go to their 
heirs, if any, and if at their death 
they leave no heirs of their body, then 
said land shall go to the nearest rela- 
tives of my said sons respectively,” 
ereates in the sons only a life estate, 
the words “nearest relatives of my 
said sons respéctively”’ being equiva- 
lent to the words ‘‘next of kin” and 
such as to give the estate to a re- 
stricted class of heirs of the first 
taker, and render it not within the 
rule in Shelley’s case. Fields vy. Rol- 
fins LIS. 220% £86 NEC! 2217. (3) 
A will, “I give unto my daughter M. 


for and during her natural life the | 


plantation and land whereon I now 


live with ‘the Haywood’ and at her/ 


death I give the said Haywoods lands 
unto the heirs of her body lawfully 
begotten and in case my said daugh- 
ter M. shall die without heirs of her 
body as aforesaid then the said Hay- 
woods land I give to my heirs at law,” 


to me at the death of me and my wife 
: Me and. if smy Psonv should dre 
without a bodily heir then my prop- 
erty to go back into the H. family” 
who are potentially among the heirs 
general of the first taker, but not all, 
the son took only a life estate, with 
remainder to his children and grand- 
children living at his death, the rule 
in Shelley’s case being nonapplicable. 
Hampton v. Griggs, 113 S.HE. 501, 184 
INGCy Ss 


[b] Case distinguished.—A devise 
to children for their lifetime, and then 
to their heirs, but, should they have 
no bodily heirs, then the property to 
go back to the testator’s family, gave 
the children a fee simple estate de- 
feasible on the condition that they 
had no bodily heirs, so that with the 
birth of children to a daughter her 
fee simple became absolute, the fact 
that the testator’s family would be 
the heirs of the life tenant if she 
.had no children marking the distinc- 
tion between the case and those cases 
decided on the principle that the 


(2) A will leaving real property | 


language of the ulterior limitation 
carried the estate to a different line 
of descent. Radford v. Rose, 100 S.E. 
249, 178 N.C. 288. 


35. Conveyance by deed to one and 
his children see Deeds § 317. 


Devise to “A and his children,” with 
limitation over on death without is- 
| sue, construed to create defeasible fee 
Wace Cater 6 devise over see supra 


36. Simpson v. Antley, 135 S.E. 
1469, 137 S.C. 880; Clifford v. Koe, 5 
App.Cas. 447; Re Smith and Love, 18 
Ont.W.N. 181. 


[a] Wild’s Case, 
Reprint 277. 


' 37. U.S.—Parkman v. Bowdoin, 18 
F.Cas.No. 10,763, 1 Sumn. 359. 


Ala.—Gilchrist v. Butler, 107 So. 
| 838, 214 Ala. 288; Knight v. O’Brien, 
80 So. 824, 202 Ala. 440; Dallas Com- 
pass Co. v. Smith, 67 So. 289, 190 Ala. 
1423. See Suttle & Weaver Land & Im- 
provement Co. v. Barker, 60 So. 157, 
178 Ala. 366 (recognizing rule). 


6 Coke 16b, 77 


gave the daughter only a life estate, | 


the remainder being not to the heirs | 


by descent from the first taker but to 
them as purchasers under the will, 
the rule in Shelley’s case not apply- 
ing. Blackledge v. Simmons, 105 S.B. 
202,180 N.C.) 585. (4) Under .ai will 
jending the testator’s land to his son 
and further providing, “I give unto 
the lawful heirs of my son .. , 
all of the lands that belongs 


Ga.—Lofton v. Murchison, 7 S.E. 
322, 80 Ga. 391; Leroy M. Wiley, Par- 
ish & Co. v. Smith, 3 Ga. 551. 


Ind.—Moore vy. Gary, 48 N.E. 630, 
149) Inds 52. 


Mass.—Wheatland vy, 
Metc. 502; 
Pick. 104. 


N.C.—Masters v. Randolph, 110 S. 


: Dodge, 10 
Nightingale v. Burrell, 15 


' *By LORENTZ B. KNOUFF (8§ 1605-1608). 


HH. 598, 183 N.C..3; Cole v. Thorton, 
104 S.E. 74, 180 N.C. 90; Silliman v. 
Whitaker, 25 S.E. 742, 119 -N.C...89. 
See Elkins v. Seigler, 70 S.E. 636, 154 
N.C. 374 (recognizing rule). 


Va.—Larew v. Larew, 135 S.E. 819, 
146 Va. 134. 


Eng.—Wild’s Case, 6 Coke 16b, 77 
Reprint— 277; Davie ‘~. “Stevens, af 
Dougl. 321, 99 Reprint 207; Byng v. 
Byng, 10 H.L.Cas. 171, 11 Reprint 991. 


Ont.—Re Smith and Love, 18 Ont. 
W.N. 181. 


And see Rooke v. Queen’s Hospital, 
12 Hawaii 375 (recognizing rule, in 
jurisdiction where estates tail are not 
recognized as a type of estate which 
may be created, so that the first dev- 
isee would take either a fee simple or | 
some lesser estate). 


See also Simpson v. Antley, 135 S. 
BE. 469, 1387 S.C. 380 (recognizing rule, 
in jurisdiction where language which 
would create an estate tail under the 
statute de donis operates to create a 
fee simple conditional). 


[a] Reason for rule.—‘‘If A devis- 
es his lands to B and to his children 
or issues, and he hath not any issue 
at the time of the devise . . . the 
same ‘is an estate tail; for the intent 
of the devisor is manifest and certain 
that his children or issues should 
take, and as immediate devisees they 
cannot take, because they are not in 
rerum natura, and by way of remain- 
der they cannot take, for that was not 
his intent, for the gift is immediate, 
therefore there such words shall be 
taken as words of limitation, scil. as 
much as children or issues of his 
body.’ Wild’s Case, 6 Coke 16b, 77 
Reprint 277, 278. 


{[b] Rule applied.—Devise to a 
devisee, ‘to himself,” has been held 
not to prevent the application to an- 
other devise of the common-law rule 
that a devise to one and his children 
created an estate tail, which is con- 
verted into an unqualified fee, where 
the devisee had no children at the 
time of the devise. Gilchrist v. But- 
ler, 107 So. 838, 214 Ala. 288. 


Construction of “children” to mean 
“heirs of the body” in general see 
supra § 1209. 


38. See statutory provisions. 


Statutory modification or abolition 
of estates tail: 


In general see Estates § 58. 
Created by will see supra § 1579. 
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‘ 


ple conditional in realty in jurisdictions where such 
estates are recognized instead of estates tail,*® or, 
if the gift is one of personalty, the parent will take 
However, if there 
were children in being at the time of the devise or 
bequest, they take concurrently with the parent as 
joint tenants,** or as tenants in common,*? depend- 
ing on the intention of the testator as expressed in 
the will,#? or on statutes converting joint tenancies 
into tenancies in common,** or on whether or not 
there are words of ‘severance in the will looking to- 
ward a division of the property.*® 
Wild’s case has been applied to devises or bequests 
where there is some variation in language, but where 


an absolute interest therein.*°® 


39. Simpson v. Antley, 135 S.E. 
469, 137 S.C. 380; Renwick v. Smith, 
11 S.C. 294; Johnson vy. Johnson, 16 
$.C.Hq. 345. 


Cross references: 
Fees simple conditional: 
In general see Estates § 19. 
Created by will see supra §§ 1566-— 
1569. 
Statute de donis conditionalibus as 
creating estate tail see Estates § 44. 


40. Jenkins v. Hall, 57 N.C. 334; 
Johnson v. Johnson, 16 8.C.Eq. 345; 
Shearman v. Angel, 8 S.C.Hq. 351, 23 
mn Lobe  SCOULL Ve SCOLU,- do jSkm. 
47, 38 Eng.Ch. 47, 60 Reprint 533; 
Pyne v. Franklin, 5 Sim. 458, 9 Eng. 
Ch. 458, 58 Reprint 410. See also 
Echols v. Jordan, 39 Ala. 24 (where an 
absolute interest in slaves was creat- 
ed by a devise to one and his children, 
although there was a child of the first 
devisee in being when the will was 
made, the decision being placed on 
the positive intention of the testator 
to create an estate tail). 


Cross references: 

Bequest in language which would cre- 
ate: 

Estate tail in realty as creating ab- 
solute interest in personalty see 
supra § 1578. 

Fee simple conditional in realty as 
creating absolute interest in per- 
sonalty see supra § 1579. 

Estates tail created by will in gen- 

eral see supra §§ 1570-1579. 

Fees simple conditional created by 

yon in general see supra §§ 1566— 

1569. : 


41. Ala.—Vanzant v. 
Ala. 285. 


Ga.—Hoyle vy. Jones, 35 Ga. 40, 89 
Am.D. 273; Jackson v. Coggin, 29 Ga. 
403. 

Kan.—Noble v. Teeple, 49 P. 598, 58 
Kan. 398 (before joint tenancy was 
abrogated by statute). 


N.C.—Moore v. Leach, 50 N.C. 88. 


Va.—Conner v. Everhart, 169 S.E. 
857; Fitzpatrick v. Fitzpatrick, 42 S. 
E. 306, 100 Va. 552. 


W.Va.—Wills v. Foltz, 56 S.E. 473, 
61 W.Va. 262, 12 L.R.A.N.S. 283. 


Eng.—Clifford v. Koe, 5 App.Cas. 
447; Mason vy. Clarke, 17 Beav. 126, 
51 Reprint 980; Wild’s Case, 6 Coke 
16b, 77 Reprint 277. 

42. Ala.—Dryer v. Crawford, 7 So. 
445, 90 Ala. 131; Berry v. Hubbard, 
30. Ala: 191; Nimmo v. Stewart, 21 
Ala. 682; Dunn vy. Mobile Bank, 2 Ala. 
152. 


Cal.—Estate of Utz, 43 Cal. 200. 


Conn.—Mitchell v. Mitchell, 47 A. 
325, 73 Conn. 303, 6 Prob.Rep.Ann. 223; 
Lord v. Moore, 20 Conn. 122. 


Del. Moore vy. Ennis, 87 A. 1009, 10 


Morris, 25 
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joint tenancy,*§ 


The rule in 


Del.Ch. 170. 


Ga.—Whitfield v. Means, 78 S.E. 
1067, 140 Ga. 480; McCord vy. White- 
head, 25 S.E. 767, 98 Ga. 381, 1 Prob. 
Rep.Ann. 531; New England Mortg. 
meCnn ly Co. vy. Gordon, 22 S.E. 706, 95 

Qo eis 


Ind.—Biggs v. McCarty, 86 Ind. 352, 
33 Am.R. 320. 


Mass.—Allen v. Hoyt, 5 Metc. 324; 
Annable v. Patch, 3 Pick. 360. 


Miss.—Reddoch y. Williams, 92 So. 
831, 129 Miss. 706. 


Mo.—Hall v. Stephens, 65 Mo. 670, 
27 Am.R. 302; Allen v. Claybrook, 58 
Mo. 124. 


N.J.—Kyte v. Kyte, 67 A. 933, 73 N. 
J.Eq. 220. 


N.Y.—Armstrong v. Moran, 1 Bradf. 
Surr. 314. 


N.C.—Snowden v. Snowden, 122 S. 
E. 300, 187 N.C. 539; Benbury v. Butts, 
113 S.E. 499, 184 N.C. 23; Lewis sv. 
Stancill, 70 S.E. 621, 154 N.C. 326; 
Hampton v. Wheeler, 6 S.E. 236, 99 
N.C. 222; Hunt v. Satterwhite, 85 N. 
C. 73; Pruden v. Paxton, 79 N.C. 446, 
28 Am.R. 333. See Tate v. Amos, 147 
S.E. 809, 197 N.C. 159; Elkins v. Seig- 
ler, 70 S.E. 6386, 154 N.C. 874 (both 
cases recognizing rule). 


Ohio.—Clark v. Clark, 18 Ohio App. 
164; Soteldo v. Clement, 11 Ohio Dec. 
(Reprint) 802. 


S.C.—Coogler v. Crosby, 72 S.B. 149, 
89 S.C. 508; Robinson vy. Harris, 53 
S.E. 755, 73 S.C. 469, 6 L.R.A.N.S. 330. 


Tenn.—Gannaway v. Tarpley, 1 
oo rane 572; Belote v. White, 2 Head 


W.Va.—Bently v. Ash, 53 S.E. 636, 
59 W.Va. 641. 


Ont.—Re Gartland, 17 Ont.W.N. 147. 


[a] Rule applied.—Where the tes- 
tator made his will in 1849, devising 
real estate to his daughter A and her 
children, and at the time of the ex- 
ecution of the will A had one child 
alive, which died in December, 1850, 
and A had another child born Nov. 
20, 1851, which died when three days 
old, and the testator started on a trip 
in January, 1850, and information of 
his death, which death occurred at an 
undetermined date, was received on 
Noy. 15, 1851, it was held that it 
might be fairly inferred that the tes- 
tator died while the second child was 
in ventre sa mere, and that A and 
that child took the estate devised un- 
der the will as tenants in common, 
and that the estate so vested did not 
open to let in after-born children of 
A. Biggs v. McCarty, 86 Ind. 352, 33 
Am.R. 320. 


43. See cases passim supra notes 
41, 42. : 


44. See statutory provisions. 
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it is construed tg provide for a gift to one and his 
children, either where the result of the application 
of the rule is the creation of an estate tail in real- 
ty,*® or an absolute interest in personalty,** or a 


or tenancy in common,*® but the 


rule will not be applied where the language of the 
will is not construed to provide for a gift to one 
and his children.®° 
in Wild’s case will not apply to create an estate tail, 
although children were not in being at the time of 
the devise, where the gift to the children is not to 
take effect until after the death of the parent, as 
where the gift is to the parent for life, and on his 
death to his children;*+ but the contrary position 


It has been held that the rule 


45. See infra § 1648. 


Cross references: 


Joint tenancy in general see Joint 
Tenancy 33 C.J. p 900. 


Tenancy in common in general see 
Tenancy in Common 62 C.J. p 401. 


Estates in joint tenancy or tenancy 
in common created by will see in- 
fra §§ 1645-1653. 


46. See cases infra this note. 


{a] Thus, where there were no 
children of the first devisee in being 
at the time of the devise, the rule in 
Wild’s case has been applied to cre- 
ate an estate tail in the parent where 
the devise was “to A and his heirs 
being his own children forever.’ 
pete v. Gary, 48 N.E. 630, 149 Ind. 


47. See case infra this note. 


[a] Thus, where there were no 
children of the legatee in being at the 
time of the bequest, an absolute in- 
terest in personalty has been held to 
be created by a bequest to “A or his 
Hie Doggett v. Moseley, 52 N.C. 


48. Hoyle v. Jones, 35 Ga. 40, 89 
Am.D. 273: 


[a] Thus, where there were chil- 
dren of the first devisee in being at 
the time of the devise, the rule in 
Wild’s case has been applied to create 
a joint estate in the parent and chil- 
dren where the devise was to A “and 
to the children of her body.” Hoyle 
vy. Jones, 35 Ga. 40, 89 Am.D. 273. 


49. Shaw v. Thomas, 19 Grant Ch. 
(Ont.) 489. 


[a] Thus, where there were chil- 
dren of the first devisee or legatee in 
being at the time of the devise, it has 
been held that a tenancy in common 
was created by a gift to “my wife and 
my issue,” “issue” being construed to 
mean “‘children.’’ Shaw v. Thomas, 19 
Grant Ch. (Ont.) 489. 


50. Daniel v. Bass, 136 S.E. 733, 193 
N.C. 294. 


[a] Thus the rule in Wild’s case 
has no application to a devise to one 
and his “heirs forever,’’ where such 
term is not used aS synonymous with 


“children,” but is used by the testator 
to mean the heirs designated by law 


to take from their ancestor. Daniel 
v. Bass, 136 S.E. 7338, 193 N.C. 294. 


51. Miller’s Lessee v. Hurt, 12 Ga. 
357; Conover v. Cade, 112 N.E. 7, 184 
ie 604; Grant v. Fuller, 33 Can.S.Cc. 
34. 


Construction of gift as creating life 
estate and remainder see infra § 1606. 


Devise to parent expressly for life, 
Pee to children see infra 
1 é 
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has also been taken that the rule will be applied to 
create an estate tail in the parent, although the gift 
is to the parent for life and on his death to his chil- 
dren.®? It is held that children born after the death 
of the testator are not entitled to any share in the 
property devised or bequeathed, either as joint ten- 
ants or as tenants in common;°* but it has also been 
held that, where there are children in being to take 
as joint tenants or tenants in common, the estate 
will open to let in after-born children.°* In some 
jurisdictions the rule in Wild’s case is not followed.*° 


Rule of construction. The rnle in Wild’s ease has 
been said to be a rule of construction, and not a 
rule of law,°® and it has been held that it will not 
be applied where a contrary intent is shown in the 
will; °? but the rule has also been applied where the 
result was to defeat the intention of the testator.°® 


“Children” construed as word of limitation when 
children not in being. Where an estate tail con- 
struction is the result of the application of the rule 
in Wild’s case, where no children are in being at the 
time of the devise, the words “and his children” are 
construed as words of limitation, and not of pur- 
chase.°® 


Time for determining whether children in being. 
The rule in Wild’s case has been applied by some 
courts to create an estate tail where children of 
the devisee were not in being at the time of making 
the will,°° while by others it has been applied to ere- 
ate an estate tail where children were not in being 
at the time of the death of the testator,*! or to cre- 
ate a tenancy in common where children were in 
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-being at the death of the testator, although they 


were not in being at the time of the execution of the 
will.®? 


Where gift to children not immediate. It has 
been held that the rule in Wild’s case does not ap- 
ply to create an estate tail where the devise to the 
children is not in terms immediate,®* and it has been 
held that the rule in Wild’s case will not be applied 
to ereate an estate tail where the devise is in trust 
for one and his children, and not directly to the par- 
ent and his children.** However, there is author- 
ity to the contrary that the rule will apply, although 
the devise to one and his children is a devise in re- 
mainder after a life estate in another, if the devise 
to the children is coneurrent with that to the par- 
ent, and not subsequent to his estate,®°> and it has 
also been held that the rule in Wild’s case will he 
applied to create an estate tail where there were no 
children in being at the time of the devise, even 
though the devise is in trust for the parent and his 
children.*® 


Nature of limitation over where estate tail creat- 
ed. Where, following a devise to one and his ehil- 
dren, there is a limitation over on the death of the 
first devisee without children, and there were no chil- 
dren in being at the time of the devise, so that an 
estate tail is created in the first devisee, the limita- 
tion over is in the nature of a remainder after the 
estate tail.°? ; 


[§ 1606] b. Construction of Gift as Creating Life 
Estate and Remainder. In Wild’s ease the rule was 
established that if property is devised or bequeathed 


52. Re Smith and Love, 18 Ont.W. 
N. 181. 


53. Vanzant v. Morris, 25 Ala. 285; 
Moore v. Ennis, 87 A. 1009, 10 Del.Ch. 
170; Coogler v. Crosby, 72 S.H. 149, 
89 S.C. 508. 


Bently v. Ash, 53 S.E. 636, 
59 W.Va. 641. See Martin v. Martin, 
ae 198, 52 W.Va. 381 (recognizing 
rule). 


55. 


[a] In Kentucky (1) it has been 
held that the rule in Wild’s case will 
not be followed in the jurisdiction 
(Carr v. Estill, 16 B.Mon. 309, 62 Am. 
D. 548), (2) and that in a devise to 
one and his children, the word ‘‘chil- 
dren” will be construed as a word of 
purchase, so that the children will 
take by way of remainder after a life 
estate in the parent (Carr v. Estill, 
Supra. But see Martin v. Martin, 262 
S.W. 1091, 203 Ky. 712 [construing de- 
vise to one and his children to create 
estate tail where “children” construed 
to mean “heirs of the body” and to 
be a word of limitation]. See also 
infra § 1606). 


[b] In Pennsylvania (1) early cas- 
es recognized and applied the rule in 
Wild’s case to create an estate tail, 
where children were not in being at 
the time of the devise (Seibert v. 
Wise, 70 Pa. 147), (2) or to create a 
joint estate in the parent and chil- 
dren, where children were in being at 
the time of the devise (Graham v. 
Flower, 13 Serg.&R. 439); (3) but in 
a later case it was held that the part 
of the rule creating a joint estate in 
parent and children where children 
were in being at the time of the de- 


See cases infra this note. 


vise was not the law in the jurisdic- 
tion, and that there was no apparent 
reason for adhering to the part of the 
rule creating an estate tail where no 
children were in being at the time of 
the devise (Chambers v. Union Trust 
Co., 84 A. 512, 235 Pa. 610. But see 
Asper v. Stewart, 92 A. 133, 246 Pa. 


251 [where a devise to one and his}: 


children was construed as creating an 
estate tail, where it was the testator’s 
intention that ‘‘children” be used as a 
word of limitation]). 


56. Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; State ex rel. Farley v. 
Welsh, 162 S.W. 637, 175 Mo.App. 308; 
Turner v. Ivie, 5 Heisk. (Tenn.) 222; 
Clifford v. Koe, 5 App.Cas. 447; Byng 
Mar oan 10 H.L.Cas. 171, 11 Reprint 

mae 


“Tt must be taken as established 
by the rules of construction laid down 
in Wild’s Case, 6 Coke 16b, 77 Reprint 
277, that where there is a devise of 
land to a man and his children, and 
he has at the time of the devise no 
child, then prima facie the word ‘chil- 
dren’ shall be taken to be a word of 
limitation, and the first taker shall 
have an estate tail; but, on the other 
hand, if the first taker has children 
at the time of the devise, then the 
will shall prima facie be construed as 
giving a joint estate to the first taker 
and the children as _ purchasers. I 
have qualified the rule as stated by 
Lord Coke, by introducing the words 
‘prima facie,’ because he certainly did 
not mean to state the rule as one 
which must take effect where a con- 
trary intention was apparent; and it 
is clear that in acting on the rule in 
both its branches, the Courts have al- 
ways considered themselves at liberty 
to disregard it where an adherence to 


it would defeat the intention of the 
testator, as collected from other pas- 
sages in the will.” Byng v. Byng, su- 
pra. 


57. State ex rel. Farley v. Welsh, 
162 S.W. 637, 175 Mo.App. 303; Wood 
v. Baron, 1 East 259, 102 Reprint 101. 


58. Wills v. Foltz, 56 S.B. 473, 61 
W.Va. 262, 12 L.R.A.N.S. 283. 


59. Parkman v. Bowdoin, 18 F.Cas. 
No. 10,763, 1 Sumn. 359; Leroy M. 
Wiley, Parish & Co. v. Smith, 3 Ga. 
551; Wheatland v. Dodge, 10 Metc. 
(Mass.) 502; Clifford v. Koe, 5 App. 
Cas. 447. 


60. Leroy M. Wiley, Parish & Co. 
v. Smith, 3 Ga. 551; Mason y. Clarke, 
17 Beav. 126, 51 Reprint 980. 


61. Silliman v. Whitaker, 25 S.E. 
742, 119 N.C. 89, 1 Prob.Rep.Ann. 343. 


62. Biggs v. McCarty, 86 Ind. 352, 
33 Am.R. 320. 


63. Cote v. Von Bonnhorst, 41 Pa. 
243; Turner v. Ivie, 5 Heisk. (Tenn.) 
222; Grant v. Fuller, 33 Can.S.C. 34. 


64. Turner v. Ivie, 5 Heisk. (Tenn.) 
222, Compare Froggatt v. Wardell, 3 
De G.&Sm. 685, 1101, 64 Reprint 661 
(gift wf personalty in trust). 


65., Parkman v. Bowdoin, 18 F.Cas. 
No. 10,768, 1 Sumn. 359. 


66. Silliman v. Whitaker, 25 S.E. 
742, 119 N.C. 89; Hunt v. Satterwhite, 
SDIENGOaadon 


67. Parkman v. Bowdoin, 18 F.Cas. 
No. 10,763, 1 Sumn. 359; Leroy M. 
Wiley, Parish & Co. v. Smith, 3 Ga. 
551; Moore v. Gary, 48 N.E. 630, 149 
Ind. 51. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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to one, and after his deeease to his children, or the 
remainder to his children, although he may not have 
a child at the time of the devise, yet children which 
may thereafter be born to him may take by way of 
remainder after the life estate in the parent,®* and 
it has been held that, if the parent dies without hav- 
ing had a child, only a life estate is created in him.®® 
In some jurisdictions it is held generally, without 
reference to the rule in Wild’s case, and whether or 
not children were in being at the time of the devise or 
bequest, that a gift to one and his children creates 
a life estate in the parent and a remainder in his 
children,*® unless other expressions of the will show 
a contrary purpose, in which case some other estate 
may be created as indicated by the expressed pur- 
pose, such as an estate tail,“ or a joint tenancy.”? 
In some jurisdictions the life estate and remainder 
construction has been held to be the preferred con- 
struction of a devise or bequest to one and his ehil- 
dren, where there are yet no children in existence.*? 
Where it is clear from the terms of the will that 
the gift to the children was intended to be in re- 
mainder on the death of the parent, a life estate will 
be created in the parent, and a remainder in the 
children, whether or not the rule in Wild’s case may 
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be followed in the jurisdiction,** and such a result 


has been reached where property is devised or be- 


queathed to a woman in language construed to give 
an estate for life, for the use of, or for the benefit 
of, or for the maintenance of, herself and children,‘* 
or where property is given to a woman in language 
construed to create a life estate, in trust for her- 
self and children.*® 


Nature of remainder in children. Where a life 
estate and remainder construction of a devise to one 
and his children is reached, it is held that the re- 
mainder will vest in those children living at the death 
of the testator, subject to open to let in after-born 
children.77 


[§ 1607] c. Construction of Devise as Creating 
Fee Simple or Absolute Interest.*8 It has been held 
that a devise to one and his children may be con- 
strued as creating a fee simple in the first devisee 
in the first instance, where he has no children at 
the death of the testator,’® or where the first devisee 
had children at the time of the testator’s death, 
where the context of the will shows such an inten- 
tion.£® Such a construction has also been reached 
where “children” is construed to mean “heirs.”8! It 


68. Wild’s Case, 6 Coke 16b, 77 Re- 
print 277. See also Re Beckstead, 
(Ont.) [1928] 4 Dom.L.R. 666. 


69. Re Beckstead, supra. 


70. Forest Oil Co. v. Crawford, 77 
F. 106, 23 C.C.A. 55 (applying law of 
Pennsylvania); Harrington v. Layton, 
255 S.W. 271, 200 Ky. 630; Lacey’s 
Ex’x v. Lacey, 185 S.W. 495, 170 Ky. 
166; Burns v. Moseley, 172 S.W. 521, 
162 Ky. 199; Haydon v. Layton, (Ky.) 
128 S.W. 90; Carr v. Estill, 16 B.Mon. 
(Ky.) 309, 68 Am.D. 548; In re Ke- 
own’s Estate, 86 A. 270, 238 Pa. 343. 
See Hatcher v. Pruitt, 22 S.W.(2d) 
Locos Key, lols si ae Shelmam (& 
Co., Incorporated Bankers v. Livers’ 
x'x, 16 SW. (2d) (800) 229" Ky. 905 
Rice v. Klette, 149 S.W. 1019, 149 Ky. 
787, L.R.A.1917B 45 (all three recog- 
nizing rule). See also Northcutt v. 
Curry, 6 Ky.L. 588 (where a devise 
to one and his ‘‘bodily heirs” was con- 
strued to be to one and his children); 
Lynn v. Hall, 43 S.W. 402, 101 Ky. 
T3Se LOD aye 996; 12) AMS. 4300 
(where the parent and children in be- 
ing were held to have a joint estate, 
after-born children sharing per capi- 
ta). But see Hood v.. Dawson, 33 S. 
W. 75, 98 Ky. 285, 17 Ky.L. 880 (where 
a devise to one and “his children for- 


ever” was held to create an estate 
tail). 
[a] Reasons for rule.—(1) “The 


reason for the rule, where a testator 
has provided for his wife and chil- 
dren, generally expressed, is that he 
did not intend a joint estate, which 
would likely result in a stranger to 
the blood of testator acquiring some 
portion of the estate.” E. H. Shelman 
& Co., Incorporated Bankers v. Livers’ 
Ex’x, 16 S.W.(2d) 800, 803, 229 Ky. 
90. (2) If a joint estate is given, the 
quantity or interest each devisee takes 
will remain uncertain, and shift on 
the birth of each after-born child, and 
a testator’s intention can best be car- 
ried out by giving to the parent a 
life estate, with remainder to his chil- 
dren, thus keeping the estate intact 
for the benefit of them all. Rice v. 
Klette, 149 S.W. 1019, 149 Ky. 787, 
L.R.A.1917B 45. 


[b] Construction of “children” as 
determining.—Where, in a devise to 
one and his children, “children” is 


[69 C. J.—34] 


used as a word of purchase, and not 
as a word of limitation, a life estate 
is created in the parent with a re- 
mainder in the children. Burns v. 
Moseley, 172 S.W. 521, 162 Ky. 199. 


[c] Rule applied.—(1) A testator 
bequeathed to his executors a fund 
in trust for three of his slaves, one 
of whom was H, and the children of 
E, and such other children as she 
might have, to purchase a home, the 
title of which was to be conveyed to 
the persons named and such other 
children as E might have, and to de- 
scend to them and the survivors of 
them and such children as any of them 
might have at their death, the chil- 
dren of the first takers to take per 
Sstirpes. It was held that E took a 
life estate, and her children, the re- 
mainder at her death, in one third of 
the property, and the other two slaves 
took one third each for life, the whole 
to pass to the survivors of them or 
such children as any of them had at 
their death. Haydon vy. Layton, (Ky.) 
128 S.W. 90. (2) Where the testator, 
bequeathing all of his property to his 
wife for life, remainder to his three 
children, bequeathed the share of his 
daughter to his son, in trust for the 
daughter and her children’s sole use 
and benefit, the daughter acquired a 
life estate only, with remainder to 
her children in fee. In re Vaughan’s 
Estate, 79 A. 750, 230 Pa. 554. 


Construction of devise or bequest to 
create life estate in parent and re- 
mainder in children in general see in- 
fra § 1623. 


71. Wilson v. Morrill, 265 S.W. 774, 
205 Ky. 257. 


[a] Rule applied.—It has been held 
that, where property was devised to 
one “and his children forever,” the 
words ‘children forever’ were used 
in the sense of “heirs,” and that an 
estate tail was created in the first 
devisee. Wilson v. Morrill, 265 S.W. 
774, 205 Ky. 257. 


72. Watcher v. Pruitt, 22 S.W.(2d) 
LSSMeC Olena Miia; emda OMeltTIO Nees 
Co., Incorporated Bankers, v. Livers’ 
Ex’x, 16 S.W.(2d) 800, 229 Ky. 90; 
Rice v. Klette, 149 S.W. 1019, 149 Ky. 
787, IcRiLAL1917B 45. 


73. Buntin v. Plummer, 46 S.W. 
(2d) 60, 164 Tenn. 87. See Scruggs v. 


Mayberry, 188 S.W. 207, 185 Tenn. 586 
(recognizing rule). 


74. Conn.—Desmond y. MacNeill, 
96 A. 924, 90 Conn. 142. 


Ga.—Cooper yv. Mitchell Inv. Co., 66 
S.E. 1090, 183 Ga. 769, 29 L.R.A.N.S. 
291; Jennings v. Parker, 24 Ga. 1 
Jones v. Jones, 7 Ga. 76. 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604. 


Ky.—Williams v. Duncan, 17 S.W. 
330, 92 Ky. 125, 13 Ky.L. 389; Frank 
E: Une, 16S. WwW. 112,91 Ky: 621, 1sikeys 
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Mo.—State ex rel. Farley v. Welsh, 
162 S.W. 637, 175 Mo.App. 303. 


N.J.—Noe v. Miller’s Ex’rs, 31 N. 
J.Eq. 234. 


N.Y.—Hannan y, 
336. 


Pa.—Cote v. Von Bonnhorst, 41 Pa. 
243; Barr y. Wachot, 6 Pa.Dist.&Co. 
305; Smith’s Estate, 9 Phila. 348. 


S.C.—Dougherty v. Dougherty’s 
Ex’rs, 21 S.C.Eq. 63. 


75. Jackson v. Hoover, 26 Ind. 511; 
E. H. Shelman & Co., Incorporated 
Bankers, v. Livers’ Ex’x, 16 S.W.(2d) 
800, 229 Ky. 90; Swearingen v. Taylor, 
es ae 891; Coakley v. Daniel, 57 N. 


Gift to woman for benefit of herself 
and children as creating absolute es- 
tate or interest see infra § 1607. 


Osborn, 4 Paige 


pg the Turner v. Ivie, 5 Heisk. (Tenn.) 
77. Forest Oil Co. v. Crawford, -77 


i 106, 23°C.ClA. 55: 


Divesting of vested estates to let in 
after-born children in general see in- 
fra§ 1740. 


78. Absolute interest in personal- 
ty as result of application of rule in 
Wild’s case to create estate tail see 
supra § 1605 text and note 40. 


79. Bank of Graymont v. Kingery, 
154 S.E. 355, 170 Ga. 771; Davis v. 
Ripley, 62 N.E. 852, 194 Ill. 399. 


80, Payne v. Kennay, 145 S.E. 300, 
151 Va. 472. 


Sl. Robert v. West, 15 Ga. 122; 
Moushand v. Rodetzky, 7 Ohio S.&C.P. 


580 [69 C. J.J 
has been held that a bequest of personalty to one 
and his children “if any living” vests an absolute 
interest in the first devisee if he has no children hv- 
ing at the death of the testator.8* Where personal- 
ty is bequeathed to one and his children, and the 
parent dies before the testator, it has been held that 
the children will take the whole of the property, 
including the share which the parent would have tak- 
en if alive.’® 

Gift to woman for herself and children. Where 
the testator devises or bequeaths property to his wife 
for the benefit of herself and children, or words of 
like effect, it has been held that the wife takes an 
absolute estate or interest in the property given, 
and that the children take no estate or interest,’* 
but it has also been held that this rule will be ap- 
plied only where it appears from the context of 
the whole will that such was the intention of the 
testator,S® and that a devise to a woman and her 
children may create a joint estate in the woman 
and her children.s® It has also been held that a 
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devise to a woman for herself and her children may 
create an estate in the woman and children as ten- 
ants in ecommon.8? Where property is devised or 
bequeathed to a woman for the use and benefit of 
herself and children, it has also been held that she 
will take the absolute estate or interest, but in trust 
for herself and her children.** 


[§ 1608] d. Effect of Power of Appointment. 
Where an estate is devised to one and his children, 
and no children were in being at the time of the 
devise, and under the will the parent is also given 
a power of appointment among his children, -as to 
the property so devised, such power does not pre- 
vent the rule in Wild’s case from operating to ere- 
ate an estate tail in the parent.®-°® 


[§ 1609] 12. Life Estates*!—a. Language Neces- 
sary or Sufficient To Create—(1) In General. No 
particular form of words is necessary to the creation 
of a life estate,? ordinary words may be employed* 
and a life estate is given when such is the testator’s 
manifest intention,* even though technical words 


202 Mass. 512. 


[§§ 1607-1609 


225, 5 Ohio N.P. 256; Halpin v. Cooke, 
21 Paco. 111. 


$2. Gillespie v. 
2352 


SS. Woods v. Woods, 55 N.C. 420. 


$& Conrad v. Conrad’s Ex’r, 97 S. 
BH. 386, 128 Va. 711; S. N. Honaker & 


Schuman, 62 Ga. 


> Vaughan’s Ex’x, 33 S.E. 
Dold's 


Gift to woman for benefit of her- 
self and children as creating life es- 
tate and remainder see supra § 1606. 


S85. See cases infra this note. 


fa] Im Virginia (1) it was said 
that the mention of the children in a 
gift to the testator’s wife for her- 
self and children merely indicates 
the motive or consideration for the 
sift, and does not vest in them any 
interest (Conrad v. Conrad’s Ex’r, 97 
S.B. 336, 123 Va. 711; S. N. Honaker 
& Sons v. Duff, 44 S.E. 900, 101 Va. 
675; Vaughan v. Vaughan’s Ex’x, 33 
SVE. 603, 97 Va. 322), (2) but it has 
been said that this is too broad a 
Statement (Payne v. Kennay, 145 S.E. 
300, 151 Va. 472), (3) and it is held 
that the children will be excluded only 
where it appears from the context of 
the whole will that it was the tes- 
tator’s intention to exclude them 
(Payne vy. Kennay, supra; Fitzpatrick 
Vv. Fitzpatrick, 42 S.E. 306, 100 Va. 
$52, 983 Am.S.R. 976). 


See Sonner v. Everhart, (Va.) 169 


87. Kyte v. Kyte, 67 A. 933, 73 N.J. 
Eq. 220. 

8S. Bowers v. 
(Tenn.) 2938. 

$98-99. Clifford v. Koe, 5 App.Cas. 


447; Re Smith and Love, 18 Ont.W.N. 
isl. 


{a] Reason for rnle.—Since, under 
a construction of a devise to one and 
his children to create an estate tail 
under the rule in Wild’s case, the 
children will take only by way of con- 
cession to the parent, “a power ... 
which contemplates that very state 
of things, which contemplates that the 
parent will remain in possession until 


Bowers, 4 Heisk. 


his death, and that any control over 
the succession which is given to him 
may be exercised by his will, is not 
only not repugnant to the rule in 
Wild’s case, but is most plainly con- 
sistent with it.” Re Smith and Love, 
18 Ont.W.N. 181, 182 [quot Clifford v. 
Koe, 5 App.Cas. 447, 458]. 


1. Generally see Hstates §§ 59-129. 


2 Neely v. Brogdon, (Tex.Civ. 
App.) 214 S.W. 614 [aff (Commn.App.) 
239 S.W.. 192]. 

3 Ark.—Walters v. Bristow, 91 S. 
W. 305, 77 Ark. 182, 113 Am.S.R. 136. 


Colo.—Platt v. Brannan, 81 P. 755, 
34 Colo. 125, 114 Am.S.R. 147. 


Ind.—Modlin v. Kennedy, 53 Ind. 
267; Cain v. Robertson, 61 N.E. 26, 
27 Ind.App. 198. 


ane kos v. Layton, 128 S.W. 


La.—-Weller’s SL HO: 


883, 107 La. 466. 


Mass.—Ware vy. Minot, 88 N.H. 1091, 
202 Mass. 512. 


Mo.—Armor v. Holly, 126 S.W. 495, 
226 Mo. 688; Armor v. Frey, 126 S.W. 
483, 226 Mo. 646. ; 


N.C.—Goldsboro Lumber Co. v. 
Hines Bros. Lumber Co., 68 S.E. 929, 
158 N:C.. 49, 


Ohio.—Kiersted v. Smith, 10 Ohio 
S.&C.P. 279, 8 Ohio N.P. 378. 


R.I.—Jenison v. Jenison, 155 A. 246, 
61 R.I. 388. 


S.GonGelges v. Brown, 15 S.C.L. 


Succession, 


41 


Ont.—Holtby  v. 
Grant Ch. 550. 


4. Conn.—Sherwood v. Hull, 167 A. 
923, 117 Conn. 327. 


Iowa.—Southwick v. Southwick, 
168 N.W. 807, 184 Iowa 336. 


Kan.—Topeka Orphans’ Home Ass’n 
of Topeka v. Williams, 178 P. 616, 
19) Pay S727) 1049 Kans 6376: 


Ky.—Houchens’ Guardian v. Houch- 
ens, 164 S.W. 791, 158 Ky. 190. 


Md.—Foley v. Syer, 88 A. 38, 121 
Md. 79. 


Mass.—Ware v. Minot, 88 N.E. 1091, 


Wilkinson, 28 


For later cases, developments and changes in the law see Annotations, 
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Mo.—Doneghy v. Robinson, 210 S. 
W. 655. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Crozier v. Bray, 24 N.E. 
712, 120 N.Y. 366; In re McCahill, 162 
N.Y.S. 996, 174 App.Div. 520; In re 
Robbins’ Hstate, 152 N.Y.S. 1067, 89 
Misc. 345, 14 Mills Surr. 32. 


Pa.—In re Whiteley’s Estate, 117 
A. 77, 273 Pa. 364; In re Reisher’s Es- 
tate, 104 A. 555, 261 Pa. 223; Gron- 
oe Groner, 161 A. 493, 105 Pa.Super. 


W.Va.—Interior & W. V. R. Co. v. 
Epling, 73 S.E. 51, 70 W.Va. 6. 


Wis.—In re Stuart’s Will, 91 N.W. 
688, 115 Wis. 294, 8 Prob.Rep.Ann., 142. 


[a] Illustrations.—(1) Where a 
will devised land ‘‘to my wife, J., dur- 
ing her natural life all cash in banks, 
or other securities, amounts from all 
life insurance carried by me, except 
a policy for $500 which is made out 
to” named daughters, and in a sub- 
sequent clause provided that on the 
wife’s death the described land should 
be sold and the proceeds divided 
equally between the named children, 
but did not make other provision as 
to the cash securities and insurance 
policy mentioned in the first clause, 
the wife received a life estate in the 
described land with remainder over to 
the children named in the subsequent 
clause, the comma following wife’s 
name being shifted so as to follow 
the word ‘“‘life,” in view of the ap» ar- 
ent intention of the testator. Sim- 
mons v. Simmons, 121 A. 819, 99 Conn. 
562. (2) The testator gave his real 
and personal estate to his wife for 
life, remainder to be divided at her 
death equally among his daughters, 
and directed that on any daughter 
marrying his wife should give her a 
sum named, which was to be taken 
out of any money in the wife’s hands 
belonging to the estate and not 
charged to the daughter. It was held 
that a life estate was created, for it 
was not the testator’s purpose to cre- 
ate a trust, but that it was his intent 
to give his wife all of his property 
without restriction, except that such 
as remained at her death was to be 
divided equally among the daughters. 
Lesiur v. Sipherd, 121 N.W. 104, 84 


Same title and section number, 


§ 1609] 


which would ordinarily devise another estate are 
used,® such as words of perpetuity® or limitation.? 
A life estate is not given if the testator has not used 
language sufficient to manifest that intention or if he 


has manifested another intention.® 


Neb. 296. 


[b] Purpose given effect.—A will 
provided that the estate be equally 
divided between the testator’s wife 
and three children, to be theirs dur- 
ing their natural life, and to the chil- 
dren and heirs of their bodies, if any 
they have at the time of their death, 
if not, to revert to the estate in gross 
and be again divided between the tes- 
tator’s wife and children and to their 
heirs, ‘“‘they” to take a life estate 
only, and all the grandchildren to 
take only such share as their de- 
ceased pareni would have taken. It 
was held that the quoted word ‘‘they” 
would be construed to refer to the 
children of the testator, and not to 
any grandchild who might share in 
the lapsed share of a child who had 
died without issue, since the domi- 
nant purpose of the will was to vest 
the life estate in his wife and chil- 
dren, and remainder in fee to his 
grandchildren. Davenport v. Collins, 
51 So. 449, 96 Miss. 716 [rev 48 So. 
733, 95 Miss. 358]. 


Intention derived by construction 
of whole will see infra § 1610. 


5. Iowa.—Kiene v. Gmehle, 52 N. 
W. 232, 85 Iowa 312. 


Ky.—Cecil v. Cecil, 
161 Ky. 419. 


Mass.—Ware y. Minot, 88 N.E. 1091, 
202 Mass. 512. 


Neb.—Worley v. Wimberly, 154 N. 
W. 849, 99 Neb. 20. 


Pa.—In re Wetherill’s Estate, 93 A. 
1078, 248 Pa. 355. 


[a] Rule applied.—Where the in- 
tent of the testator to give his wife 
a life estate only with remainder to 
children was plain, language giving 
the wife a “fee simple’’ was disre- 
garded. Sorenson vy. Booram, 297 S. 
‘W. 70, 317 Mo. 516. 


[b] Rules of technical construc- 
tion will not be adhered to to defeata 
life estate when such is the intention 
of the testator. Worley v. Wimberly, 
154 N.W. 849, 99 Neb. 20. 


6 Ark.—Cox v. Britt, 22 Ark. 567. 


N.H.—Sheafe v. Cushing, 17 N.H. 
508. 

N.Y.—Crozier v. Bray, 24 N.E. 712, 
120 N.Y. 366; Moak v. Moak, 40 N.Y.S. 
438, 8 App.Div. 197. 

Pa.—Clapiers’ Est., 15 Pa.Dist. 540. 


Va.—Early v. Early, Gilm. (21 Va.) 
124. 

7. Vaughn v. Howard, 75 Ga. 285; 
Moak v. Moak, 40 N.Y.S. 438, 8 App. 


170 S.W. 973, 


Div. 197; Perry v. Lowber, 49 Pa. 
483; Early v. Early, Gilm. (21 Va.) 
124. 


Effect of limitation over to heirs, 
children, etc. see infra § 1623. 


g. Miss.—Jones v. Carey, 84 So. 
186, 122 Miss. 244. 
Mo.—Austin v. Collins, 297 S.W. 


36, 317 Mo. 435. 
N.Y.—In re Peek’s Will, 227 N.Y.S. 
682, 131 Misc. 495. 
Pa.—Palm v. Palm, 
260. 


Tex.—Johnson v. Goldstein, 
(Commn.App.) 215 S.W. 840 [rev on 
other grounds (Civ.App.) 173 S.W. 
458]. 


51 Pa.Super. 


WILLS 


[a] Life estates held not devised. 
—(1) A will directing that out of 
rents of land each of the testator’s 
two daughters be paid annually two 
hundred dollars, and in the event of 
sickness an additional one hundred 
dollars, and that if either or both re- 
sided on the place they should divide 
the land to be worked by each, and 
pay rent over and above two hundred 
dollars set aside for them, and that 
on death of either daughter without 
issue the other or her heirs should 
inherit the interest and have the two 
hundred dollars added to her annual 
income, did not devise a life estate in 
the daughters. Jones v. Carey, 84 So. 
186, 122 Miss. 244. (2) Where the in- 
tention of the testator was to give 
his stepson a place to stay free from 
creditors and not a life estate sub- 
ject to attachment, it was held that 
the stepson took only a right of oc- 
cupancy and not a life estate. John- 
son v. Goldstein, (Tex.Commn.App.) 
215 S.W. 840 [rev on construction of 
testator’s intention (Civ.App.) 173 S. 
W. 458]. 


9. Ala.—Rutland vy. Emanuel, 
So. 107, 202 Ala. 269. 


Ariz.—Roberson v. Teel, 
35 Ariz. 166. 


Ark.—Walters v. Bristow, 
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305, 77 Ark. 182, 118 Am.S.R. 136 
Ga. 103 N.E. 425, 
150 Ga. 210; Sparks v. Anderson, 102 


S.E. 423, 150 Ga. 58; Gorley v. Harper, 
83 S.E. 790, 142 Ga. 775; Sanford v. 
Sanford, 58 Ga. 259. 


Il].— Gahan v. Golden, 162 N.E. 164, 
330 Ill. 624; Swaim v. Swaim, 119 N. 
BK. 939, 284 Il]. 105; Ward v. Caver- 
ly, 114 N.E. 924, 276 Ill. 416. 


Ind.—Sigler v. Shelly, 105 N.E. 408, 
56 Ind.App. 685. 


Iowa.—Southwick v. Southwick, 168 
N.W. 807, 184 Iowa 336; Benham vy. 
Turkle, 153 N.W. 1017, 173 Iowa 598; 
In re Condon’s Estate, 149 N.W. 264, 
167 Iowa 215; Roskrow v. Jewell, 135 
N.W. 3, 154 Iowa 634, Ann.Cas.1914B 
63. 


Kan.—-Galloway v. Freeburg, 156 P. 
766, 97 Kan. 765. 


Ky.—Bourne v. Johns, 26 S.W.(2d) 
13, 233 Ky. 448; Graves v. Jasper, 25 
S.W.(2d) 1040, 233 Ky. 388; Shirley 
v. Graham, 256 S.W. 718, 201 Koya 339 5 
Harrington v. Layton, 255 S.W. 271, 
200 Ky. 630; Covington v. Covington, 
245 S.W. 275, 196 Ky. 667; Spacey v. 
Close, 212 S.W. 127, 184 Ky. 5238; Cecil 
v. Cecil, 170 S.W.,. 973, 161, Ky. 419; 
Harper v. Patterson, 144 S.W. 42, 147 
Ky. 356; Trustees of Common School 
Dist. No. 31 v. Isaacs’ Guardian, 115 
S.W. 724. 


Me.—Leighton v. Leighton, 58 Me. 
63. 

Mass.—<Allen v. Hunt, 100 N.E. 552, 
213 Mass. 276; Wilson v. O’Connell, 16 
N.E. 578, 147 Mass. 17. 


Mich.—Darnell v. Smith, 213 N.W. 
59, 238 Mich. 33; Van Driele v. Kot- 
vis, 97 N.W. 700, 135 Mich. 181. 


N.J.—Deaton v. Dorsey, 73 A. 239, 
78 N.J.Law 229; Reed vi Rice, 31 N. 
J.Law 28. 


N.Y.—Snider v. Snider, 54 N.E. 676, 
160 N.Y. 151; Lytle v. Beveridge, 58 
N.Y. 592 [aff 7 Lans. 225]; In re 
Bickerton’s Will, 261 N.Y.S. 586, 146 
Misc. 506 [aff 263 N.Y.S. 973]; Marsh 
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A devise for or during the devisee’s life or life- 
time, or as long as he shall live, or until his death, or 
any such similar phrase, creates a life estate in the 
devisee® unless other parts of the will show another 


v. Consumers’ Park Brewing Co., 143 
N.Y.S. 359, 82 Misc. 186 [reversed on 
other grounds 147 N.Y.S. 695, 162 App. 
Div. 256 (rev on other grounds 115 N. 


m. 513, 220 N.Y? 205) ]> - Knight ’y- 
Weatherwax, 7 Paige 182. 
N.C.—West v. Murphy, 149 S.E. 


731, 197 N.C. 488; Morrisey v. Moore, 
75 S.E. 993, 160 N.C. 148; Herring 
v. Williams, 73 S.E. 218, 158 N.C. 1 
[rev on other grounds 69 S.E. 140, 153 
N.C. 231, 138 Am.S.R. se Srungen 
Vv. Smaw, t2 S.H. 1, 156 N.C 


Pa.—In re Clayton’s ea 153 A. 
742, 302 Pa. 468: In re W hiteley’ s Es- 
tate, 11 AL. 27,273 Pa. 364. Staley ve 
Staley, 90 Pa.Super. 100; Stoner v. 
Stoner, 44 Pa.Co. 364. 


R.I.—Mooy v. Gallagher, 90 A. 663, 
36 R.I. 405, L.R.A.1916C 1040, Ann. 
Cas.1916D 395. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86. 


Tenn.—Dooley v. Penland, 300 S.W. 
9, 156 Tenn. 284. 


Tex.—Cousins_ v. 
App.) 42 S.W.(2d) 1043 


W.Va.—Smith v. Tiadeorae 121 S.E. 
484, 95 W.Va. 429; Stout v. Clifford, 
73 S.E. 316, 70 W.Va. 178. 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


N.S.—Roche v. 
Dom.L.R. 310. 


Ont.—Haight v. Dangerfield, 5 Ont. 
Tn) 2%4,°2. Ont. W.Re120.5" Birdsill tvs 
Birdsill, 16 Ont.W.N. 91; Re Hodg- 
kins, 14 Ont.W.N. 105. 


eee, (Civ. 


Roche, [1930] 4 


Sask.—Hodges v. Goodnough, 9 
Sask.L, 124. 
[a] Phrases having same meaning. 


—‘While she lives” has exactly the 
same meaning as ‘‘during her natural 
life.” Wright v. Singleton, 228 S.W. 
38, 190 Ky. 657. 


[b] In trust for life——A will de- 
vising an estate to the testator’s wife 
in trust for life, and at her death to 
the testator’s son, on condition that 
he pay the testator’s daughters cer- 
tain sums at stated times after the 
wife’s death, created a life estate in 
the wife, with remainder in the son, 
whose possession of the estate was 
postponed until the wife’s death. 
Groner v. Groner, 161 A. 4938, 105 Pa. 
Super. 302. 


[c] Reference to duration.— 
Where the testator gave his widow 
the income from his property for life, 
and provided that, after her death, 
his daughter should become the own- 
er of all that might remain after his 
widow’s funeral expenses and just 
debts were paid during her natural 
life, then the property to go to his 
daughter’s heirs, it was held that the 
clause “during her natural life” re- 
ferred to the duration of the estate 
in the testator’s daughter, thus lim- 
iting it to a life estate, and did not 
refer to the period within which such 
debts should be paid. Deaton y. 
Dorsey, 78 A. 239, 78 N.J.Law 229. 


[id] Joimt life estate—Under a 
will devising property to children and 
wife jointly during the wife’s life- 
time, the children and the wife took 
a joint life estate. Orr v. Helms, 117 
So. 61, 217 Ala. 603. 


[e]_ Tilustrations.—(1) Under a 
will devising property to a son for 
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intention.!° 
interest”?2 creates a life estate. 


Gift in trust for heirs. 


The devise of a “life right”! or “life 


A gift to one “in trust 
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The absence of words of inheritance may indiate the 


intention of the testator to give only a life estate, 


for his heirs” gives him a life estate.** 


Provision for distribution as the law directs or 
other reference to legal distribution may create a 
life estate where under provisions of the law a life 


estate would be taken.+4 


A devise in general terms, tinaccompanied by 
words of inheritance or other language indicating 
the quantity of estate, creates only a life estate un- 
der the common-law rule,t® but this rule has been 
changed by statute in a number of jurisdiction 


life only, “but if he should die leaving 
a wife and child or children then his 


said wife shall have,” etc., the son 
took a life estate. Rutland v. Eman- 
mel,_80 So. 107, 202 Ala. 269. (2) A 


devise of real estate to unmarried 
daughters of the testator for their 
life and the life of the survivor, and 
after the death of both to the children 
of the testator then living and the de- 
scendants of such as were dead, per 
stirpes, creates in the daughters a life 
estate only. Sigler v. Shelly, 105 N. 
BE. 403, 56 Ind.App. 685. (3) Under a 
will dividing real estate between a 
son and daughter for lifetime, and, if 
they died childless, leaving. it to 
grandchildren by another child, the 
son and daughter named devisees took 
life estates. Bourne v. Johns, 26 8S. 
W.(2d) 13, 233 Ky. 448. (4) Where a 
testator gave his wife all his prop- 
erty, real, personal, and mixed, and 
whatever the same should be at his 
death, ‘‘to have and to hold during her 
natural life,’ and at her death the 
property, or so much thereof as might 
be then in her possession, over to an- 
other, the wife took only a life es- 
tate, subject to a remainder in fee. 
Herring v. Williams, 73 S.H. 218, 158 
N.C. 1 [rev on other grounds 69 S.E. 
140 tS) IN Ge 23,0138 Am: SUR, 1659]; 
(5) A will giving the testatrix’ hus- 
band the residue for life, with re- 
mainder to children, did not create 
a pure trust in personalty, but only 
an ordinary life estate in community 
property. Wagnon v. Wagnon, (Tex. 
Civ.App.) 16 S.W.(2d) 366. 


10. In re McCleliand’s 
(Mo.) 257 S.W. 808. 


[a] Apparent life estate may be 
enlarged to an estate in fee or re- 
mainder if that is the evident intent 
of the testator. In re McClelland’s 
Estate, (Mo.) 257 S.W. 808. 


Absence of remainder see infra § 
1624. 


Effect of various parts of will see 
infra § 1610. 


11. Goldsboro Lumber Co. v. Hines 
Rice se uamnber Co., 68 S.H. 929, 153 
INC 49; 


12. Hay v. Hay, 
120 S.W. 1044. 


13. Chadwick v. Wilson, 26 N.Y.S. 
394, 73 Hun 485. ) 


14. Burton v. Burton, 
Hammond v. Hammond, 8 Gill&J. 
(Md.) 436; In re Brooks’ Will, 34 S. 
HW. 265, 125 N.C. 136; In re Schoen’s 
Estate, 117 A. 448, 274 Pa. 28. 


[a] “As the law directs.”—A de- 
vise of property by the testator to his 
wife “as the law directs” was held to 
vest a life estate in one half the 
realty in the wife in accordance with 
the intestate law. Burton v. Burton, 
4 Del. 38. 


Estate, 


(Tex.Civ.App.) 
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[§ 1610] (2) 
(a) In General. 


Sate 


15. See supra § 1501. 


16. See statutory provisions; 
supra § 1501. 


17. Dougherty v. Monett, 5 Gill&J. 
(Md.) 459; Vansant v. Money, 4 Harr. 
&J. (Md.) 318; Christie v. Gage, 5 
Lans. (N.Y.) 139; Busby v. Busby, 1 
Dalk (Lay 7226, 1k. bd iiissStungis 
v. Dunn, 19 Beav. 135, 52 Reprint 300; 
Paice v. Canterbury, 14 Ves.Jr. 364, 
33 Reprint 560. 


and 


18. See supra §§ 1120-1122. 

19. Ala.—Chapman v. York, 94 So. 
90, 208 Ala. 274. 

Ark.—Hughes v. Strickland, 295 
S.W. 722, 174 Ark. 454. 

Cal.—In re Shaw’s Estate, 246 P. 
48, 198 Cal. 325; In re Kelley’s Es- 


cate; li 4 Ey SON CMO Alamo ae. 


Ga.—David v. David, 134 S.E. 301, 
162 Ga. 528. 


Ill.—McClintock v. Meehan, 113 N. 
E. 43, 273 Ill. 434; Strickland v. 
Strickland, 111 N.E. 592, 271 Ill. 614; 
Buete v. Zimmer, 94 N.E. 957, 249 Ill. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634. 


Shs ah a v. Black, 44 Iowa 


Ky.—Jasper yv. Bristow, 380 S.W. 
(2d) 965, 235 Ky. 259; Thomas’ Adm’r 
v. Thomas, 294 S.W. 776, 220 Ky. 101; 
Coleman v. Griffin, 261 S.W. 890, 203 
Ky. 109k Martin v. Thompson, 229 S. 
Wie liane a Kye LO 2a hurnvon Guns. 
Thurmond, 228 S.W. 29, 190 Ky. 582. 


Md.—Carey v. Dykes, 113 A. 626, 
138 Md. 144. 


Mo.—Armor v. Holly, 126 S.W. 495, 
226 Mo. 688; Armor vy. Frey, 126 S. 
W. 488, 226 Mo. 646; State ex rel. 
Farley v. Welsh, 162 S.W. 637, 175 Mo. 
App. 308. 


N.J.—West Side Trust Co. v. Giu-| 


liano, 151 A. 275, 106 N.J.Eq. 475; 
Fidelity. Union Trust Co. v. Green, 131 
A. 208, 98 N.J.Eq. 538. 


Pa.—In re Mebus’ Estate, 117 A. 
340, 273 Pa. 505. 
Philippine.—Castro v. lLitao, 54 


Philippine 734. 


S.D.—In re Merrigan’s Estate, 150 
N.W. 285, 34 S.D. 644. 


Tenn.—Dodson v. Polk, 214 S.wWw. 
871, 141 Tenn. 695. 


Tex.—Burch v. McMillin, 15 S.W. 
(2a) 86. 


W.Va.—De Campi v. Logan, 120 S. 
BE. 915, 95 W:Va. 84. z 


Ont.—Re Johnson, 27 Ont.L. 472, 4 
Ont.W.N. 153, 23 Ont.W.R. 132. 


[a] Rule applied.—(1) The second 
clause of a will executed by both a 


For later cases, developments and changes in the law see Annotations, 


where sueh words are employed in the case of other 
devises in the will.1? 


Effect of Various Parts of Will— 
In aceordance with the rule that 


the whole will should be taken together and each 
part construed with relation to the language used in 
other parts and effect given to the general intention 
thereby ascertained,'® a life estate is given where 
the various parts of the will, construed together, man- 
ifest the testator’s intention to devise such an es- 
tate,1® and it is not given, although apt words are 
used, where other clauses and phrases show another 


husband and wife devised certain land 
to the survivor, and the third clause 
disposed of their personal estates, in 
the same way, but provided that the 
survivor should have the benefit of 
all incomes, rents, interests, etc., for 
life. The fourth and fifth clauses 
made specific bequests, and the sixth 
provided that, “after the decease of 
both of us, we give and bequeath the 
residue of our estate to our heirs from 
both sides.” It was held that the 
survivor took only a life estate in the 
realty, for the limitation in the sixth 
paragraph applied to the second, and 
showed that it was the intention of 
the parties that the corpus of the 
estate should go over on the death of 
the survivor, and, as the third clause 
made use of the word “rents,” it must 
be taken that the limitation over in 
the sixth paragraph was not restrict- 
ed merely to the third. Kuehle v. 
Zimmer, 94 N.E. 957, 249 Ill. 544. (2) 
Where the testator gave household 
furniture and other personal property 
to his wife, and provided that after 
her death specific articles of furniture 
should go to a daughter, and gave 
the remainder of his estate to his wife 
and two children, to be divided equal- 
ly, and provided that after the wife’s 
death her share should be divided 
equally between the two children, it 
was held that the wife took only a 
life estate in the specific articles of 
furniture and in the third of the re- 
mainder. Taggart’s Ex’r v. Taggart, 
(Ky.) 121 S.W. 693. (3) Where the 
testator gave to his wife all moneys 
in cash or merchandise, ‘‘to be used as 
hereinafter directed,’ appointed ex- 
ecutors, stated he wanted the money 
invested in bonds, directed the use 
of the interest for the wife, and, if 
necessary, the use of some of the cap- 
ital to keep her comfortable, and gave 
to a grandson at the death of the wife, 
if sufficient money or bonds were 
left, a specified sum on specified con- 
ditions, it was held that the testator 
plainly indicated his intention, and 
the wife took only a life estate, and 
the gift over to the grandson was 
valid on his complying with the con- 
ditions. Watkins’ Adm’r v. Watkins’ 
Iex’rs, (Ky.) 120 S.W. 341. (4) Under 
a will reciting that the testator gave 
to his wife the house in which he 
might reside at the time of his death, 
if the same should belong to him, 
otherwise the house in which he then 
resided, for the term of her natural 
life, and on her decease the same 
was to form a part of his residuary 
estate, it was held that the devise 
when read as a whole manifested an 
intention that whatever property his 
wife took it was to be for life only, 
although, as it eventuated, the prop- 
erties were one and the same. Or- 
phans’ Home and Asylum for Aged 
and Infirm of Evangelical Lutheran 
Church v. Women’s Pennsylvania Soc. 


Same title and section number, 


‘eae 


§ 1610] 


intention.2° 


for Prevention of Cruelty to Animals, 
124 A. 86, 279 Pa. 433. (5) Where a 
will specifically leaves real estate to 
the testator’s daughter for life in 
trust and gives her a share in his 
residuary estate, directing that such 
share shall be held in trust for her by 
the trustee already designated, the 
gift of the residuary estate will be 
construed as one for life only, espe- 
cially where the beneficiary and all 
parties concerned treated it as a 
trust estate during the daughter’s 
life, a period of sixty-eight years 
from the creation of the trust, and 
the intention not to give an absolute 
estate appears from the will as a 
whole. In re Duval’s Estate, 77 A. 
545, 228 Pa. 356. 


20. Jasper v. Bristow, 30 S.W.(2d) 
965, 235 Ky. 259; In re Weiner’s Will, 
243 N.Y.S. 136, 137 Misc. 46;. Perry 
v. Brown, 83 A. 8, 34 R.I. 203. 


{a] For example, a testatrix’ will, 
drawn by herself, in which she gave 
the residue to her husband for his 
personal use during life, but provided 
that the income of her. property 
should not be devoted to the husband’s 
maintenance until the income from 
his own property was exhausted, and 
placed all her estate in the hands of 
trustees, was held not to give the hus- 
band a life estate, but only a limited 
right to the income of her property 
after the exhaustion of his own in- 
come, since such was the manifest 
intention of the testatrix as construed 
from the whole will. Perry v. Brown, 
83 A. 8, 34 R.I. 203. 


[b] Codicil held not to enlarge 
gift.—A life estate given in a divided 
half of the testator’s homestead to 
each of his two children was not en- 
larged to a fee by a codicil providing 
that the devise to each of the children 
should be of an undivided half of the 


homestead. Sanford vy. Sanford, 135 
Mass. 314. 
21. U.S.—Wright v. Den ex dem. 


Page, 10 Wheat. 204, 6 L.Ed. 303; Par- 
tee v. Thomas, 11 F.. 769; Willis v. 
Bucher, 30 F.Cas.No. 17,769, 3 Wash. 
SOA GE 


Ala.—Jackson v. Jackson, 88 So. 
664, 205 Ala. 419; Jordan v. Walker, 
77 So. 838, 201 Ala. 248. 


Del.—Doe ex dem. Cooper v. Biddle, 
7 Del. 402. 


Ga.—Thornton v. Burch, 20 Ga. 791. 


Ind.—Bryson v. Hicks, 134 N.}E. 
874, 78 Ind.App. 111. 


Iowa.—Koonz v. Hempy, 120 N.W. 
976, 142 Iowa 337. 


Ky.—Conn v. Hardin, 284 S.W. 1077, 
215 Ky. 307; Hicks v. Connor, 276 S. 
W. 844, 210 Ky. 773; Wright v. Single- 
ton, 228 S.W. 38, 190 Ky. 657; Trus- 
tees Presbyterian Church, Somerset, 
v. Mize, 205 S.W. 674, 181 Ky. 567, 1 
AC LAR 12375" Cecily va ‘Cecil, 470 (Saw. 
973, 161 Ky. 419; Burns v. Ray, 18 B. 
Mon. 392; Hatchett v. Henderson 
Trust Co., 39 S.W. 235, 19 Ky.L. 174. 


Md.—Buchanoon y. Lloyd, 1 A. 845, 
6 A. 171, 64 Md. 306. 

Mass.—Browne v. Cogswell, 5 Allen 
556. 

Miss.—Vaughan v. Bunch, 53 Miss. 
513. 

Mo.—Wiggins v. Perry, 
815. 
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A speeific gift of a life estate will not 
be altered by general or ambiguous expressions in 
other parts of the will,?1 or by precatory or advis- 
ory words,?? but a devise of property in general 
terms, without descriptive or qualifying words, may 
be shown to be a life estate by other words or claus- 
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ifet® 


ingly.?4 


N.J.—Ellis’ Ex’rs v. Throckmorton, 
29 A. 789, 52 N.J.Eq. 792; Fisher v. 
Fisher, 2 A. 608, 41 N.J.Eq. 16. 


N.Y.—Adams v. Massey, 76 N.E. 
916, 184 N.Y. 62; In re McCready’s 
Will, 259 N.Y.S. 512, 236 App.Div. 390; 
Wechsler v. Drey, 197 N.Y.S. 453, 203 
App.Div: —692; Charter v. “Otis, 41 
Barb. 525; In re Brown’s Will, 196 
N.Y.S. 905, 119 Mise. 582. 


N.C.—Tillett v. Nixon, 104 S.E. 352, 
180 N.C. 195. 


Ohio.—Dukes v. Dukes, 4 Ohio Cir. 
Ct. 507, 2 Ohio Cir Dec. 676. 


Pa.—In re Souder’s Hstate, 52 A. 
177, 203 Pa. 293; Underwood’s Appeal, 
85 Pa. 227; Weidman v. Maish, 16 Pa. 
504 [rev 4 Pa.L.J.Rep. 401]; Spang 
v. Hill, 2 Woodw. 45. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86; Roundtree v. Roundtree, 
2 S.B. 474, 26 S.C. 450; Manigault v. 
Holmes, 8 S.C.Eq. 298; Keith v. Perry, 
dE S.CuG.) 853. 


Tenn.—Eager v. McCoy, 228 S.W. 
709, 143 Tenn. 693. 
Tex.—Ellis v. Birkhead, 71 S.W. 


31, 30 Tex.Civ.App. 529. 


Va.—Sutherland’s Ex’rs v. Sydnor, 
6 S.E. 480, 84 Va. 880. 


W.Va.—University v. Tucker, 8 S.E. 
410, 31 W.Va. 621. 


[a] Provision as to sharing profits 
from land.—A provision that the tes- 
tator’s children shall share equally 
with his widow the rents and profits 
of land granted to her by clear gift 
for life does not indicate the testator’s 
intention to cut down such gift to de- 
prive her of full dominion and control 
of the land. Jordan v. Walker, 77 
So. 838, 201 Ala. 248. 


[b] Clause fixing valuation of a 
devise and an advancement made to 
a child of the testator, inserted for 
purposes of equalization with the oth- 
er five children, was held to throw no 
light on the character of the devise. 
Burns v. Moseley, 172 S.W. 521, 162 
Ky. 199. 


[c] Option to purchase remainder. 
—Where the will gave the testator’s 
wife a life estate in all the testator’s 
property, a subsequent clause giving 
sons an option to purchase ‘‘remain- 
der’ of real estate was held not to 
modify the life estate, the word “re- 
mainder” being construed in its tech- 
nical sense as meaning remainder aft- 
er a life estate. Campbell v. Dunkel- 
berger, 153 N.W. 56, 172 Iowa 385. 


{d] This rule has no application to 
a situation where the extent of life 
interest devised is limited to the in- 
come of the testatrix’ estate, and con- 
trol of the corpus is reposed in other 
than devisees. In re Shaw’s Estate, 
246 PB. 48, 198 Cal. 352. 


22. De Loney v. Froug, 227 S.W. 
980, 147 Ark. 568; Autrey v. Stuben- 
ance 13:3) ISuWs Oo ls oo) Lex.Civ. Apps 
47, 


[a] Words to assure harmonious 
division.—Under a will directing that 
the testator’s land be kept for the use 
and benefit of his wife, children, and 
children of deceased children until the 
death of all of them, and then distrib- 
uted among the grandchildren, life 
estates only vested in the children, 
with fee simple estates in remainder 
in the grandchildren, despite a supple- 
mentary codicil giving the children 
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es necessarily implying that the first estate is for 
Where the testator gives what would be an 
absolute interest in the absence of explanatory 
words, and in a later provision shows that only a 
life estate is intended, the gift is restricted accord- 
Similarly, where words standing alone 


power to divide the land among them- 
selves in a stipulated manner if dis- 
satisfied with the arrangement for 
yearly division of the rents, the codi- 
cil being intended not to divest the 
estates devised by the will, but to de- 
vise a method of assuring a harmoni- 
ous and equitable division of the in- 
come, which might or might not be 
adopted. Werber v. Moses, 108 S.E. 
BOWS alalraesy@. slew 


23. U.S.—Martin v. United States, 
A OmOUGI = Succes 


Iowa.—In re McCauley’s Guardian- 
ship, 235 N.W. 738, 213 Iowa 262; 
Iowa City State Bank v. Pritchard, 
202 N.W. 512, 199 Iowa 676; Canaday 
v. Baysinger, 152 N.W. 562, 170 Iowa 
414. 


Kan.—Morse v. Henlon, 155 P. 800, 
97 Kan. 399. 


ig FRc ee ae v. Dudding, 183 S. 


N.Y.—Patterson v. Vivian, 122 N.Y. 
S. 347, 137 App.Div. 596 [mod on oth- 
A eke TILT AN. YIS. (5048 63 = iiise. 


[a] Rule applied.—(1) Where the 
concluding sentence of a will is “that 
she Shall be the sole executrix in the 
management and control of his real 
and personal property during her nat- 
ural life,” the later clause may quali- 
fy the former provisions and show 
that the wife took only a life estate. 
Martin v. United States, 46 Ct.Cl. 372. 
(2) Where the testator by two items 
of his will devised real estate to his 
wife, and by a third item provided 
that she should hold the ‘‘above-nam- 
ed property” for life, she acquired 
a life estate only. Morse v. Henlon, 
155:' P21 180050,9'%, Wan. 399-2 _C3))) swihere 
the testator devised to his wife the 
use and enjoyment for and during her 
life of the homestead and personal 
property connected therewith, and 
distinctly designates in another 
clause of the will the estate given the 
wife as a “life estate,” the estate giv- 
en is a life estate, and not a mere use 
of the property. Patterson vy. Vivian, 
122 N.Y.S. 347, 187 App.Div. 596 [mod 
on other grounds 117 N.Y.S. 504, 63 
Mise. 389]. 


24 Ark.—Bowen v. Frank, 18 S.W. 
(2d) 1037, 179 Ark. 1004. 


Ill.—Johnson v. Bolund, 175 N.E. 
794, 343 J1l. 552; Liesman v. Liesman, 
162 N.E. 855, 331 Ill. 287;  Meins v. 
Meins, 123 N.E. 554, 288 Ill. 463. 


Ind.—Keplinger v. Keplinger, 113 
N.E. 292, 185 Ind. 81 [superseding op 
110 N.E. 698]; Weitzmann v. Weitz- 
mann, 161 N.E. 385, 87 Ind.App. 236; 
Nickerson v. Hoover, 115 N.E. 588, 
70 Ind.App. 343. 


Ky.—Lightfoot v. Beard, 20 S.W. 
(2d) 90, 280 Ky. 488; Thurmond vy. 
Thurmond, 228 S.W. 29, 190 Ky. 582; 
Phelps v. Stoner’s Adm’r, 212 S.W. 423 
184 Ky. 466. 


Md.—Pattison v. Farley, 100 A. 634, 
130 Md. 408. 


Miss.—Brown v. Franklin, 127 So. 
561, 157 Miss. 38. 


N.J.—Myers v. Moorestown Trust 
Co., 145 A. 540, 104 N.J.Eq. 308. 


N.Y.—Mee v. Gordon, 80 N.E. 353, 
187 N.Y. 400, 116 Am.S.R. 613, 10 Ann. 
Cas. 172; In re Reynolds, 191 N.Y.S. 
245, 198 App.Div. 394 [rev 186 N.Y.S. 
246, 114 Misc. 299, and appeal dism 


’ 
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would devise a legal estate for life, but other parts 
of the will show that the testator intended to create 
an equitable estate, the latter estate will be given.?° 


Other gifts. 


Ho See NGOS Teeebo. Nwke, 00615 ,ohad- 
wick v. Wilson, 26 N.Y.S. 394, 72 Hun 
485; In re Godwin’s Dstate, 264 Ney; 
SWea cor see fe INLISC: 114; Ineere 
Hoeschele’s Estate, 264 N.Y.S. 447, 
147 Misc. 105; Billar v. Loundes, 2 
Dem.Surr. 590. 


N.C.—Roberts v. Saunders, 134 S.E 
S510 920 N-C. 19m 


Or.—Fields v. Fields, 3 P.(2d) 771, 
TeoenCZao. 975) 8 9r Ore 413) uowiers vis 
Lindstedt, 147 P. 935, 76 Or. 66, Ann. 
Cas.1917A 898. 


Pa.—Petition of Smith, 139 A. 832, 
OO Pa, 1295) Reiff -v; Pepoy 139A: 
144, 290 Pa. 508; In re Fairman’s Es- 
TALC wd opmAL 262, 28%e Parrso4; » Lnere 
Conner’s Estate, 133 A. 545, 286 Pa. 
382, 46 A:L.R. 777; Bechtel v. Fetter, 
Pll AG DO BO tu eawkwio, ) lore nBoule= 
ward from Second St. to Rhawn S8t., 
79 A. 716, 230 Pa. 491; In re Feiser, 
1 Walk. 256; Fidelity Title & Trust 
Co. v. Nibozin, 88 Pa.Super. 113; In 
re Boulevard from Second Street, 42 


Pa.Super. 372; Allen v. Hirlinger, 16 
Cee 153; Taylor v. Martin, 3 Pa. 
o. 146. 


Tex.—Haring v. Shelton, (Civ.App.) 
114 S.W. 389 [aff 122 S.W. ey 103 Tex. 
10]. 


Vt.—In 
457, 101 Vt. 464, 75 


Va.—Simmons vy. 
573, 156 Va..305. 


“A devise of a fee may be restrict- 
ed by subsequent words in a will and 
changed to an estate for life.” Mc- 
Clintock v. Meehan, 113 N.E. 438, 273 
Tll. 434, 437. 


fa] Thus, where the testator de- 
vised to his wife, “her heirs, and as- 
signs forever, the following describ- 
ed land, and it is my will that 
my said wife and her heirs shall hold 
said lands in fee simple forever, or 
so long as she shall remain a widow,” 
it was held that the express limita- 
tion of the estate to widowhood could 
not be rejected as repugnant to the 
preceding words of absolute devise, 
and the wife took a life estate, termi- 
nable on her remarriage. Haning v. 
Shelton, (Civ.App.) 114 S.W. 389 [aff 
122 S.W. 13), LOS) Tex, oO]. 


Effect of remainder see 
1621. 

25. Cruse v. ee 70 So. 166, 195 
Ala, 22, 2 A.L.R. 

26. Riickner v. pone 28 N.E. 978, 
138 Ill. 636. 


27. Jowa.—Everett v. Croskrey, 60 
N.W. 732, 92 Iowa 3338. 


N.Y.—Case v. Case, 39 N.Y.S. 530, 
16 Misc. 393. 


Pa.—Cox v. Sims, 17 A. 465, 125 Pa. 
522; Wilson v. McKeehan, 53 Pa, 79; 
Clarke’s Estate, 6 Phila. 163. 


R.I.—Hodges v. Potter, 12 R.I. 245. 
Va.—Bailey v. Teackle, Wythe 173. 


See Clough v. Clough, 52 A. 449, 71 
N.H. 412: (holding that a clause giving 
the testator’s widow a home in certain 
property for her life in case she de- 


re Robinson’s Will, 144 A. 
Aas DON 


Gunn, 157 S.E. 


infra § 


A devise of a life estate is not defeat- 
ed by a devise of the fee in a succeeding clause, where 
the devise in fee is construed as a remainder.?® <A 
specifie gift of a life estate will not be altered by oth- 
er gifts to the same person’? or his descendants,?° or 
to other persons,?° but an absolute gift which em- 
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[§ 1610 


braces some or all of the property previously given 
for life may alter the life estate.®° 
estate in certain property will not change an abso- 


A gift of a life 


lute gift of other property to a life estate,*! but 


sired it was not inconsistent with an 
intention expressed in another clause 
that she take a life estate in the whole 
property). 


fa] Thus (1) under a will giving 
the testator’s wife a home for the 
term of her natural life and ‘one- 
third of remainder of my estate of 
whatever kind, to be hers absolutely 
and forever,’ and giving all property 
in hand at the wife’s death and not 
otherwise disposed of by the testator 
to his brothers and sisters, the wife 
took only a life estate in the home. 
Bethea v. Young, 161 S.E. 514, 163 
S.C. 355. (2) A bequest to the testa- 
tor’s wife of “negroes, etc., during her 
widowhood, and a sorrel mare, etc., 
to dispose of as she may think prop- 
er,” gave but a life estate in the 
slaves, as the latter expression did 
not apply to them. Corbitt v. Cor- 
bitt, 545 N.Gye114: 


28. Beekman v. Hudson, 20 Wend. 
(N.Y.) 53; Crissman v. Crissman, 27 
IN-G? doe: Daley v. Koons, 90 Pa. 246. 


29. Chesebro v. Schoolcraft, 25 
Wend. (N.Y.) 633; Sullivan v. Rags- 
dale, 29 N.C. 194; Hulse v. Hulse, 1 
Ohio Cir.Ct. 362, 1 Ohio Cir.Dec. 202 
[aff 20 Wkly.L.Bul. 353]; Pritchett 
v. Cannon, 31 S.C.Eq. 394. 


30. Beardsley v. Bridgeport, 3 A. 
bows bo Conny 4899955 VAI. kas lo gee 
re Dzwoniarek’s Estate, 258 N.Y.S. 53, 


143 Misc. 597; In re Roth’s Estate, 
70 Pa.Super. 124. 
[a] TIllustrations.—(1) Where a 


will gives the testator’s entire estate 
to one for life, and a codicil provides 
legacies to others in absolute and un- 
ambiguous terms, the codicil changes 
the will to that extent, and the lega- 
cies are payable at the usual time, 
unaffected by the life estate. Beards- 
ley v. Bridgeport, 3 A. 557, 53 Conn. 
489, 55 Am.R. 152. (2) Where the 
testator made a general bequest of 
all his property for life to his wife, 
with remainder to his son, and in a 
later provision gave a specific legacy 
of his grocery business to his son, 
it was held that the specific legacy 
vested in the son at the time of the 
death of the testator. In re Dzwonia- 
rek’s Hstate, 258 N.Y.S. 53, 143 Misc. 
597. (3) Where the testator by the 
first clause of his will gave his wife 
his entire estate for life, and by the 
second clause gave her absolutely one 
half of the estate, and the remain- 
der was at her death to be divided 
amongst four nieces and nephews, and 
the third clause gave R, one of the 
nephews, $600 per year until he should 
complete his college career, and by 
the next five clauses made specific be- 
quests amounting to $17,000 payable 
at her death, it was held that she took 
an absolute and immediate interest in 
one half of the estate. In re Roth’s 
BHstate, 70 Pa.Super. 124. 


31. Ind.—Boling vy. McClelland, 66 
Ind. 3873. 


Me irae eet v. Respass, 1 T.B.Mon. 


.—Fessenden y. Coombs, 


Me 99 A. 
817, 116 Me. 49; 


Loring v. Hayes, 29 


where the gift is not clearly absolute, the limited gift 
may show that a life estate was intended.*? 
word “also” may mean in like manner®* and cut down 
a gift following a life estate,?* or preceding it;*° 
but this is not true where a variation in the estate de- 
vised is intended.** A devise to one for life, the prop- 


The 


A. 1098, 86 Me. 351. 


Mass.—Dole v. Johnson, 
364. 

N.Y.—Matter of Jewett’s Estate, 
25 N.Y.S. 1109, 5 Mise. 557. 


Pa.—Rhein’s Appeal, 8 A. 862, 5 
paca: 50145 Zeller’s Estate, 2 Woodw. 


3 Allen 


R-Il.—Mowry v. Taft, 90 A. 815, 36 
Death 2 PAs 


vVt.—Hart v. White, 26 Vt. 260. 


Va.—Bolling v. Robertson, 6 Munf. 
(20 Va.) 220. 


[a] Where testator has used prop. 
er words to create a life estate in one 
part of the will and in another part 
uses proper words to give an absolute 
estate in other property, the last be- 
quest will not be construed as a life 
estate, for the variance in the lan- 
guage Shows the testator’s intention 
oe 7 Mowry v. Taft, 90 A. 815, 


[b] Gift of use of property for 
life, and other property, will not limit 
the latter to a life estate. Brewster 
v. McCall’s Devisees, 15 Conn. 274; 
Herrick v. Wright, 63 N.H. 274. 


{c] Interlineation between two 
sentences devising different lots, lim- 
iting the devise to a life estate, was 
held not to limit the estate devised by 
the following clause to a life estate. 


Fessenden v. Coombs, 99 A. 817, 116 
Me. 49. 
32. Ill.—Hetfield v. Fowler, 60 Il. 


45. 


PTE ta v. Patterson, 5 Dana 


Bde tea eS v. Langdon, 22 Me. 
oO. 7 


Mass.—Barnes v. Boardman, 21 N. 
E. 308, 149 Mass. 106, 3 L.R.A. 785. 


N.J.—Peirsol v. Roop, 40 A. 124, 56 
IN cial OO ea(ox 


N.Y.—Tallman v. Tallman, 23 N.Y. 
S. 734, 3 Mise. 465; Heartt v. Living- 
ston, 53 How.Pr. 487 [aff 14 Hun 285]. 


N.C.—Hauser v. Craft, 46 S.E. 756, 
134 N.C. 319; Speight v. Gatling, 17 
N.C. 5; Harris v. Mills, 4, N.Co a495 


pao ees Bst.,, 24... Pasbister 


8.C.—Blackwell v. Ridgill, 
Eq. 341; Ashe’s Devisees vy. 
bsxrs, 9 SiGinqy 380: 
S.C. Ba. 237. 


Va.—Wine v. Markwood, 31. Gratt. 
(72 Va.) 48. is 


Wis.—Dew v. Kuehn, 25 N.W. 212, 
64 Wis. 293. 


33. See also 2 C.J. p 1164. 


34. Morrison v. Schorr, 64 N.B. 545, 
197 Ill. 554, 8 Prob.Rep. Ann. 92; Rusk 
v. Zuck, 45 N.E. 691, 46 N.E. 674, 147 
ae 388; Anonymous, SAINIGH 1618 


5. Kern v. Kern, 12 
293 Til. 238. Ce ee 


36. Pitts v. Howard, 94 So. 495, 
208 Ala. 380; In re Parsons’ Estate, 
257 N.Y.S. 339, 143 Mise. 368 [mod on 


31 3S;64 
Ashe’s 
Dill’ vy. “Diller 
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erty to be used as a home by the devisee and anoth- 
er, does not give the latter a life estate.?7 A life 
estate may be created by a gift referring to another 
life estate in another part of the will,?® as limited 
in a deed referred to,*® or in a substituted gift.4° 


[§ 1611] (b) Repugnant Limitations or Direc- 
tions. Where one provision of a will passes the le- 
gal title to a life estate absolutely, a subsequent pro- 
vision attempting to restrict the power of alienation 
is repugnant to the estate and void,*! but where the 
will creates an equitable life estate, the restriction 
on alienation is valid ;#? where a life interest subject 
to certain conditions has been given, it has been held 
that a restriction on alienation to effect the object 
of the testator is valid.4* A direction that the estate 
after the devisee’s death is to be sold and the pro- 
ceeds divided is not inconsistent with a devise of a 
life estate to the first taker on the grounds that the 
first estate is realty and the remainder interests per- 
sonalty.44 A provision which empowers the execu- 


WILLS : 
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tors to sell or lease any part of the estate is repug- 
nant to, and inconsistent with, a prior devise of a 
life estate,*> but a clause directing executors to sell 
the property as soon as expedient is not inconsistent 
with a prior devise of a life estate, where the direc- 
tion to the executors impliedly refers to the time aft- 
er the life tenant’s death.4® Where a life estate 
is clearly given, a provision as to the division of pro- 
ceeds among the remaindermen after the land is 
sold will be construed as meaning after the death of 
the life tenant, for otherwise it would be inconsistent 
and repugnant to the life estate.*7 


[§ 1612] (3) Loan. A purported loan of proper- 
ty for life is a gift of a life estate.*®8 The use of the 
word “lend” may indicate that a life estate is intend- 
edree 


[§ 1613] (4) Gift of Use, Possession, Enjoyment, 
Etc. A life estate in property may be created by a 
gift for life of its use,°° or by a gift of its use and 


other grounds 262 N.Y.S. 957]. 


fa] Thus, under a will giving the 
wife of the testator a life estate in 
land, with remainder to nieces and 
nephews, and “also all of my personal 
property of every kind after my debts 
are paid,” it was held that the word 
“also” showed that the personal prop- 
erty was not intended to pass the 
same way as the realty, and_the wid- 


ow took absolute title to the personal . 


assets. Pitts v. Howard, 94 So. 495, 
208 Ala. 380. 


37. Holland v. Zeigler, 69 S.E. 824, 
135 Ga. 512. 


38. In re Noble’s Estate, 37 A. 852, 
182 Pa. 188; Vaughan v. Bridges, 39 
S.E: 347, 61 S.C. 155. 


[a] Gift to life tenants previously 
named gives them only life estates in 
the residue. Colt v. Colt, 33 Conn. 
270; Hoff’s Appeal, 28 Pa. 51; Ward 
vy. Saunders, 2 Swan (Tenn.) 174. 


39. ‘Fesler v. Simpson, 58 Ind. 83. 


40. Vaughan vy. Bunch, 53 Miss. 
§13. 


41. Randolph v. Wilkinson, 128 N. 
EB. 525, 294 Ill. 508; Hunt _v. Hawes, 
54 N.B. 953, 181 Ill. 348; McCormick 
Harvester-Mach. Co. v. Gates, 39 N.W. 
657, 75 lowa 3438; Mattison v. Matti- 
son, 100 P. 4, 538 Or. 254, 133 Am.S.R. 
829, 18 Ann.Cas. 218; Seay v. Cockrell, 


115 S.W. 1160, 102 Tex. 280. 


42. Mattison v. Mattison, 100 P. 
4, 53 Or. 254, 183 Am.S.R. 329, 18 Ann. 
Cas. 218. 


43. Trammell v. Johnston, 54 Ga. 
340. 

[a] For example, a bequest of 
property to the testator’s wife during 
her natural life for the benefit of her 
and her children, with a provision 
that the life interest shall not be 
transferable, and that the children be 
educated out of the proceeds of the 
farming interest, was held not to be 
a grant of an estate to the wife, so 
that the provision against alienation 
was valid. Trammell vy. Johnston, 
54 Ga. 340. 

44, Sherley v. Sherley, 232 S.W. 53, 
192 Ky. 122. 

Remainders in personal property 
see supra § 1536. 

45. Hamilton v. Stone, 33 Ohio Cir. 
Otr 47 

46. Hornsby v. Hornsby, 216 S.W. 
88, 185 Ky. 847. 


fa] Tllustration.—A clause in a 
will giving to the testator’s wife all 


household effects absolutely, and the 
“use and benefit of his property, both 
real estate and personal, during her 
life,’ followed by a clause directing 
division after her death, was held 
consistent with a subsequent clause 
requesting executors not to file in- 
ventory but to qualify and sell the 
property and wind up the affairs as 
soon as in their judgment was expe- 
dient; and the widow was entitled to 
the use and income of the property 
itself for life, free from the execu- 
tors’ power to sell until after her 
death. Hornsby v. Hornsby, 216 S.W. 
88, 185 Ky. 847. 


47. Conn vy. Hardin, 284 S.W. 1077, 
215 Ky. 307. 


48. Ala.—Holt v. Pickett, 
432, 111 Ala. 362. 


Ga.-—Britt v. Rawlings, 13 S.E. 336, 
87 Ga. 146. 


N.C.—May v. Lewis, 43 S.E. 550, 132 
N.C. 15. 


S.C.—Glover v. Harris, 25 S.C.Eq. 
25; Hinson v. Pickett, 10 S.C.Eq. 35. 


Va.—Robertson v. Hardy’s Adm’r, 
23 S.E. 766; Shackelford y. Newbill, 
2 Patt.&H. 232. 


49. Felton v. Billups, 21 N.C. 584. 


50. Conn.—Webb v. Goodnough, 1 
A. 797; 53 Conn. 216. 


Ga.—Sparks v. Ridley, 103 S.E. 425, 
150 Ga. 210; Sparks v. Anderson, 102 
S.E. 423, 150 Ga. 58; Cochran v. 
Hudson, 36 S.E. 71, 110 Ga. 762; Beall 
v. Drane, 25 Ga. 430. 


Ill.—Newman y. Willetts, 52 Ill. 98. 


Ind.—Davidson v. Koehler, 76 Ind. 
ER eho ls v. Hicks, (App.) 134 N. 


20 So. 


Kan.—In re Blakely’s Estate, 224 


P. 65, 115 Kan. 644. 


La.—Law’s Succession, 31 La.Ann. 
456. 


Me.—Wilson v. Curtis, 38 A. 365, 
90 Me. 468; Stone v. North, 41 Me. 
265. 


Mass.—Faxon v. Faxon, 55 N.E. 316, 
174 Mass. 509; Fuller v. Wilbur, 49 
N.E. 916, 170 Mass. 506. 


Mich.—Sellick v. Sellick, 173 N.W. 
609, 207 Mich. 194, 5 A.L.R. 1621; In 
re Moor’s Estate, 128 N.W. 198, 163 
Mich. 353; Brendel v. Hansen, 86 N. 
W. 951, 127 Mich. 396; Anderson v. 
Ettridge, 84 N.W. 613, 125 Laer 464; 
Austin vy. Hyndman, 78 N.W. 663, 119 
Mich. 615. 


Miss.—Murdoch vy. Murdoch, 53 So. 


684, 97 Miss. 690. 


N.J.—Moore v. Moore, 92 A. 948, 84 
N.J.Eq. 39; In re Kellogg’s Estate, 
129 A. 742, 3 N.J.Mise. 694. 


N.Y.—Place v. Burlingame, 27 N. 
Y.S. 674, 75 Hun 432 [aff 44 N.E. 1128, 
149 N.Y. 617]; In re Janns’ Bstate, 
258 N.Y.S. 795, 144 Mise. 64; Gilles- 
pie v. Miller, 5 Johns.Ch. 21. 


N.D.—Crandell v. Barker, 78 N.W. 
347, 8 N.D. 263. 


Ohio.—Rice v. Rice, 20 Ohio N.P. 
N.S._173; Esman v. Esman, 18 Ohio 
603, 10 Ohio Cir.Dec. 257; 
Swartz v. Gehring, 11 Ohio Cir.Ct. 625, 
6 Ohio Cir.Dec. 173, 7 Ohio Cir.Ct. 426, 
4 Ohio Cir.Dec. 662. 


Or.—Love v. Walker, 115 P. 296, 
ORO SOD. 
Pa.—In re Handley’s Estate, 57 A. 


755, 208 Pa. 388 [aff 4 Lack.Jur. 301]; 
Thompson’s Est., 18 Pa.Dist. 795; 
Dewey’s Est., 33 Pa.Co. 307. 


S.C.—Monk vy. Geddes, 156 S.E. 175, 
ae oie 86; Buist v. Dawes, 23 S.C. 
q. 5 


Tenn.—Cross v. Buskirk-Rutledge 
Lumber Co., 201 S.W. 141, 139 Tenn. 
79, Ann.Cas.1918D 983; McKee v. Mc- 
Kee, (Ch.A.) 52 S.W. 320. 


Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614 [aff (Commn.App.) 239 
S.W. 192]; Moore v. Moore, (Civ. 
App.) 198 S.W. 659. ; 


Vt.—Nason y. Blaisdell, 17 Vt. 216. 


Eng.—Hspinasse v. Luffingham, 9 
Ir.Eq. 129. 


Can.—McGregor v. Canada Inv., 
ete., Co., 21 Can.S.C. 499: 


Ont.—Re Silverthorn, 15 Ont.L. 112, 
10 Ont.W.R. 798; Smith v. Smith, 18 
Ont. 205. ; 


Sask.—Hodges vy. 
Sask.L. 124. 


[a] For example (1) a devise to 
the wife for and during the term of 
her natural life should she survive 
the testator, of the use of all’his prop- 
erty, both real and personal, with the 
rents, issues, profits, and proceeds 
thereof, the devise reciting that it is 
the will of the testator that his real 
estate remain intact until divided and 
distributed, and that his wife was 
without power to convey or encumber 
any portion of the property, was held 
to vest in the wife merely the use, 
income, and profit of the fund for life. 
In re Blakely’s Estate, 224 P. 65, 115 
Kan. 644. (2) Where a testator di- 
rected his executors to hold his real 


Goodnough, 9 
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enjoyment,®! use and oceupancy,°? use and bene- 
fit,°’ use and possession,®* possession,®® or enjoy- 
It may be given even though there is no 
limitation in time expressed, if the intention is oth- 
erwise apparent,°? but it is not given where the 


ment.°® 


estate until a designated date and 
then divide it into shares, and he 
gave a share to his son, and by a 
codicil he declared that the devise 
to the son should be for his sole 
“use” independent of his wife, and 
that, on his death without issue liv- 
ing at the time of his death, the de- 
vise should go to others, it was held 
that the son acquired only a life es- 
tate, the word “use” meaning the 
transfer of an interest in land for life. 
Love v. Walker, 115 P. 296, 59 Or. 95. 


[b] ‘There is no difference between 


a devise of real estate for life and a 
devise of the use of real estate for 


life. Lewis v. Palmer, 46 Conn. 454. 
{c] “Lo have and to hold the full 
use” of property during life, with 


remainder over, creates a life estate 
in the beneficiary. Conant v. St. 
John, 124 N.E. 486, 233 Mass. 547. 


[d] “To use and to hold.”—(1) A 
will giving the use of the testator’s 
real estate to his wife to use and 
hold during her natural life, and pro- 
viding that she might use any or all 
of it if needed for her support, gave 
her only a life estate, as the “use” of 
a thing does not mean the thing it- 
self, but that the user is to enjoy, 
hold, occupy, or, in some manner, 
have the benefit thereof. Bryson v. 
Hicks, 134 N.E. 874, 78 Ind.App. 111. 
(2) A devise of the testatrix’ undi- 
vided interest in community property 
of herself and her husband to her 
husband, “with full power and au- 
thority to use and to hold the same in 
any manner he may desire,’ and at 
his death the balance of the estate to 
be equally divided among the testa- 
trix’ children, created a life estate in 
the husband with vested remainder 
in the children, ‘‘to hold;” used in con- 
nection with “‘to use,’ being intended 
to mean “to keep.” Hughes v. Beall, 
(Tex.Civ.App.) 264 S.W. 171. 


Right to use as implying power of 
disposition see infra § 1631. 


51. Cort v. Massie, 171 Ill.App. 123; 
Harper v. Patterson, 144 S.W. 42, 147 
Ky. 356; Allen v. Hunt, 100 N.E. 552, 
213 Mass. 276; Patterson v. Vivian, 
122 N.Y.S. 347, 137 App. Div. 596. [rev 
on other grounds 117 N.Y.S. 504, 63 
Misc. 389]; Snider v. Snider, 42 N-Y. 
S. 613, 11 App.Div. 171 [aff 54 N.E. 
616. 160 «NY. holds) Matter .of2 Van 
Valkenburgh’s Will, 113 N.Y.S. 1108, 
60 Misc. 497, 6 Mills Surr. 558. 


[a] Life tenant given custody.— 
That a legatee who is, by the will, 
given the use and enjoyment of mon- 
ey for life is also intrusted with the 
fund, does not enlarge his interest. 
Snider v. Snider, 42 N.Y.S. 613, 11 
App.Div. 171 [aff 54 N.E. 676, 160 N. 
Se Shae 


52. Holland v. Zeigler, 69 S.E. 824, 
135 Ga. 512. 


53. D.C.—Evans v. Evans, 60 App. 
PiCroidon E.C20) 583. 


Ill.— Geist v. Huffendick, 111 N.E. 
490, 272 Ill. 99. 


Iowa.—In re Condon’s Estate, 149 
N.W. 264, 167 Iowa 215; Pool v. Na- 
pier, 124 N.W. 755, 145 Iowa 699. 


Ky.—Deboe v. Brown, 22 S.W.(2d) 
111, 281 Ky. 682; Wright v. Single- 
ton, 228 S.W. 38, 190 Ky. 657. 


La.—Succession of Williams, 125 


For later cases, Gevelopments and changes in the law see Annotations, same title and section number, 


WILLS 


So. 858, 169 La. 696. 


N.J.—Deats y. Ziegener, 89 A. 31, 
82 N.J.Eq. 605. 


N.Y.—Keefe v. Keefe, 246 N.Y.S. 
389, 230 App.Div. 654 [aff 178 N.E. 
814, 257 N.Y. 604]. 


R.I.—Parr v. Gosling, 
43 RI. 68. 


Sask.—Hodges v. 
Sask.L. 124. 


See Skinner v. Spann, 93 N.E. 1061, 
95 N.E. 248, 175 Ind. 672 (holding 
that the words ‘for her use and ben- 
efit during her life’ cannot operate 
to reduce the interest devised below 
that of a life estate). 


110 A. 383, 


Goodnough, 9 


But see Buchanan v. Duncan, 40 Pa. 
82 (where a gift of the use and ben- 
efit of a portion of a dwelling house 
for life was held to create only a priv- 
ilege and not a life estate). 


[a] Thus, where a will, after de- 
vising land to the testator’s son’s 
children, provided that the son should 
have the “benefit and use of said tract 
Of, Jand-< during his natural 
life,’ and thal such right was to con- 
tinue despite death of children prior 
to the son’s death, but that the son 
should not sell or mortgage any of 
the property, and that, on the son’s 
failure to pay taxes, prevent waste, 
and keep buildings insured, the prop- 
erty was to revert to the testator’s 
estate, the son was given a life es- 
tate in the property, and not a mere 
right of use and occupancy. Bark- 
hoeren v. Barkhoefer, (Mo.) 204 S.W. 


54. Wadley v. Le Cato, 77 S.E. 47, 
T391Gas Lis 


55. Ind.—Davidson y. Koehler, 76 
Ind. 398. 


Larosaree.® Succession, 31 La.Ann. 


Me.—Wilson v. Curtis, 38 A. 365, 
90 Me. 463; Whittier vy. Waterman, 75 
Me. 409. 


Mich.—Austin v. Hyndman, 78 N. 
W. 6638, 119 Mich. 615. 


Pa.—Bell v. Fulton, 1 A. 579, 1 Pa. 
Cas. 200. 7 


R.I.—Harris v. Dawley, 49 A. 29, 22 
R.I. 633, 6 Prob.Rep.Ann. 633. 


Vt.—Nason v. Blaisdell, 17 Vt. 216. 


{a] Thus, where the testator ex- 
pressed a desire that if A should pay 
certain sums he should not be dis- 
turbed in his possession, it was held 
that a life estate was created. Gar- 
land v. Garland, 73 Me. 97. 


[b] “o have and to hold.”—King 
v. Stevens, 225 S.W. 656, 146 Ark. 443; 
Gorley v. Harper, 83 S.E. 790, 142 Ga. 
775; Roskrow v. Jewell, 1385 N.W. 3, 
154 Iowa 634, Ann.Cas.1914B 63; Dar- 
pel v. Smith, 213 N.W. 59, 238 Mich. 


56. Crowley v. Crouch, 39 S.E. 904, 
114 Ga. 135; Mitchell v. Vest, 136 
N.W. 1054, 157 Iowa 336; Rowe vy. 
Rowe, 94 N.W. 258, 120 Iowa 17; 
Law’s Succession, 31 La.Ann. 456. 


57. Belt’s Lessee v. Belt, 4 Harr. 
&M. (Md.) 80; Matter of Metcalfe’s 
Estate, 27 N.Y.S. 879, 6 Mise. 524, 1 
Gibb.Surr. 16; Fuller y.. Yates, 8 
Paige (N.Y.) 325. 


a 
ce 


[§ 1613 


: 
Ss «| 


context of the will shows that such was not the 
testator’s intention.>§ 
ty for life creates a life estate in it,®® unless the 
right as given is a mere permission, personal to the 
recipient,®° or is for a specific purpose, such as the 


A right to live on proper- 


[a] For example a will giving the 
residue to trustees for the use of a 
minor son of two individuals, with 
provision that the parents of the son 
had a privilege of home on the land, 
but that one quarter of the proceeds 
should be appropriated to the educa- 
tion of the minor son with a view to 
his entering the ministry, and that 
all the crops raised on the farm ex- 
cept that one fourth would be used 
by his parents for the benefit of them- 
selves and family, gave a life estate 
to the parents, subject to the charge 
on the one fourth interest of the pro- 
ceeds, and after the expiration of 
that life eState a life estate to the 
named minor, with remainder in fee 
to his children. Suggett’s Trustees 
Vv. \Pirtle, 251 "Saw... 959," 199 Key fase 


[b] “Use, improvement, and in- 
come.”—Reed y. Creamer, 108 A. 82, 
118 Me. 317. 


Effect of various parts of will see 
supra § 1610. 


58. EFeddersen v. Matthiesen, 170 N- 
W. 385, 185 Iowa 183. 


[a] For example, a will, giving to 
one of the testator’s sons exclusive 
use of certain real estate and prof- 
its of any business he might run 
thereon, requiring him to pay taxes, 
etc., interest on the testator’s debts, 
and to support the testator’s daugh- 
ter, with privilege to sell on consent 
of other heirs, the son to receive one 
thousand dollars from the proceeds, 
granted a use and not a life estate. 
Feddersen y. Matthiesen, 170 N.W. 385, 
185 Iowa 183. 


59. Ga.—Hunter y. Stembri 2 
Ga. 192. nee 


Ky.—Webster v. Brown, 
774, 24 Ky.L. 1987. 


Md.— Willett v. Carroll, 13 Md. 459. 


Mass.—Kingman vy. Kingman, 121 
Mass. 249. 


jhe or ams v. Ratcliff, 42 Miss. 


72 S.W. 


gy ore Nelson v. Nelson, 19 Ohio 


Pa.—In_re Nevins’ Estate, 
996, 192 Pa. 258; Wusthoff v. Dra- 
court, 3 Watts 240; McMasters v. 
Shellito, 14 Pa.Super. 303. 


oe eee v. Rivers, 30 S.C.Hqa. 


Tenn.—Gourley v. 
Sneed 387. 


Vt.—Maeck vy. Nason, 21 Vt. 115, 52 
Am.D. 41. 


Wis.—In re Goodrich’s Estate, 38 
Wis. 492. 


Ont.—Scouler v. Scouler, 8 U.C.C.P. 
9; Bartels v. Bartels, 42 U.C.Q.B. 22; 
Fulton v. Cummings, 34 U.C.Q.B. 331. 


60. Battin v. Battin, 120 A. 519, 


43 A. 


Thompson, 2 


\94 N.J.Eq. 497 [aff 120 A. 521, 94 N. 
| J.Eq. 497]; 


Hadley v. Simmons, (N. 
J.Ch.) 49 A. 816; Reeve v. Troth, (N. 
J.Ch.) 42 A. 571; In re Sinnott’s Es- 
tate, 53 Pa.Super. 383; Johnson v. 
Goldstein, (Tex.Commn.App.) 215 S. 
W. 840 [rev on other grounds (Civ. 
App.) 173 S.W. 458]. 


[a] Gift of occupancy free of rent. 
—A gift of a “house which may be 
occupied by my daughter free of rent” 
for life gives the daughter merely a 
right of personal use. Hadley v. 


5 oes onal ie 
Ay. _ " 
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care and support of the testator’s children.®! 
testator’s wish that one should live on the land does 
After property has 


not give a life estate thereon.®? 


WILL8 


The 


been devised to one, a provision that another shall 


have the use and maintenance during life does not 
create a life estate in the latter, but only the privilege ° 
to ase the property for his support.*® 


Simmons, (N.J.Ch.) 49 A. 816. 


[b] Gift over if donee ceases to 
occupy the property shows that the 
testator contemplated a personal use. 
Reeve v. Troth, (N.J.Ch.) 42 A. 571. 


[ec] Rule applied.—(1) Where a 
will provided that ‘my widow and any 
unmarried child shall have a home 
at the Anchorage,” it did not give the 
widow a life estate, but merely the 
option of user. Battin v. Battin, 120 
Ae DL 521 94ND Hae 49 7.7 C2) 
Where a testator directs that his wife 
shall be permitted to occupy rent free 
his residence for the term of her 
life if she so desires, but if she ceas- 
es to reside at, or does not wish to 
occupy, the residence, the same shall 
be sold by his executors, and this is 
followed by a gift of the residue of 
his estate to his executors for cer- 
tain trusts, and a general power of 
sale subject to the special provisions 
with respect to the residence, the wile 
takes a mere right to occupy the res- 
idence, and not a life estate in it. In 
re Sinnott’s Estate, 53 Pa.Super. 383. 
(3) Where a will created a spend- 
thrift trust for the testatrix’ stepson, 
it was held that an item bequeathing 
to him the testatrix’ ‘homestead place 
to be used and enjoyed by him as a 
home to live at for and during his nat- 
ural life,” with remainder over on his 
death to his issue, and in default of 
such issue to revert to the testatrix’ 
general estate, while effective, had 
it stood alone, to pass a life estate 
to him subject to his debts, would be 
construed to give him only a right of 
occupancy as a home for life. John- 
son v. Goldstein, (Tex.Commn.App.) 
215 S.W. 840 [rev (Civ.App.) 173 S. 
W. 458). 


61. Rountree v. Dixon, 11 S.E. 158, 
105 N.C, 350. 


62. Head v. Head, 52 N.C. 620. 


63. Whitaker v. Jenkins, 51 S.E. 
104, 138 N.C. 476; Jackson v. Jack- 
son, 33 S.E. 749, 56 S.C. 346. 


Effect of gifts in other parts of will 
see supra § 1610. 


64. Lanham v. 
609, 38 S.C. 129. 


65. As passing interest in corpus 
see supra § 1414. 


66. Conn.—Beit v. Beit, 119 A. 144, 
98 Conn. 274; Eaton vy. Haton, 91 A. 
196, 88 Conn. 286. 


Ill. Tripp v. Krauth, 171. N.H. 919, 
340 lit. 11; Schmidt v. Schmidt, 126 N. 
E 4-736, 292 ll, 2%5; Morrison v. 
Schorr, 64 N.B. 545, 197 Ill. 554, 8 
Prob.Rep.Ann. 92; Mather v. Mather, 
103 Jil. 607. 


Ind.—Commons v. Commons, 16 N. 
BWyesZO.) WANE 27s 115. Inds 762; 
Ames v. Conry, (App.) 158 N.E. 643. 


Kan.—Topeka Orphans’ Home Ass’n 
of Topeka v. Williams, 178 P. 616, 179 
P. 973, 104 Kan. 316. 


Ky.—De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34; Lossie v. Cen- 
tral Trust Co. of Owensboro, 292 S.W. 
338, 219 Ky. 1; Mayes v. Karn, 72 
S.W. 1111, 115 Ky. 264, 24 Ky.L. 2110; 
McKee v. McKee’s Ex’r, 82 S.W. 451, 
26 Ky.L. 736; Hardin v. Arterburn, 
46 S.W. 718, 20 Ky.L. 486. 


Lanham, 16 S.E. 


A will which 


La.—Skipwith’s Succession, 15 La. 
Ann. 209. 


Me.—Reed v. Creamer, 108 A. 82, 


118 Me. 317; Huston v. Dodge, 88 A. 
888, 111 Me. 246; Stone v. North, -41 
Me. 265. 


Md.— Hooper v. Smith, 41 A. 1095, 
88 Md. 577. 


Mass.—Cavan v. Woodbury, 133 N. 
E. 95, 240 Mass. 125; Boston Safe De- 
posit, etc., Co. v. Buffum, 71 N.E.. 549, 
186 Mass. 242. 


Mich.—Van Driele v. Kotvis, 97 N. 
W. 700, 135 Mich. 181. 


Minn.—Rosbach v. Weidenbach, 104 
N.W. 137, 95 Minn. 343. 


N.H.—Walker v. Hill, 60 A. 1017, 73 
N.H. 254, 10 Prob.Rep.Ann. 650. 


N.J.-—Crane v. Fidelity Union Trust 
Co., 1383 A. 205, 99 N.J.Eq. 164; Beam 
v. Paterson Safe Deposit & Trust Co., 
126 A, 25,.96 N.J.Eq. 141 [aff 1382 A. 
921, 99 N.J.Eq. 427]; In re Vreeland’s 
Hstate, 575A. 903, 66-N.J- Eq. 297; 
Brombacher vy. Berking, 39 A. 134, 56 
N.J.Hq. 251. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Haug v. Schumacher, 
60 N.E. 245, 166 N.Y. 506; Durfee v. 
Pomeroy, 49 N.E. 132, 154 N.Y. 583, 3 
Prob.Rep.Ann. 651; Monarque vy. Mon- 
arque, 80 N.Y. 320, 8 Abb.N.Cas. 102 
{rev on other grounds 19 Hun 332]; 
In re Slater’s Will, 242 N.Y.S. 733, 
137 Mise. 54; In re McCahill, 162 N. 
Y.S. 996, 174 App.Div. 520; Smith. v. 
Campbell, 26 N.Y.S. 1087, 75 Hun 155; 


Williams vy. Conrad, 30 Barb. 524; In 
re Lane’s Will, 140 N.Y.S. 602, 79 
Misc. 71, 10 Mills Surr. 45; Matter 


of Van Valkenburgh’s Will, 113 N.Y. 
S. 1108, 60 Misc. 497, 6 Mills Surr. 558; 
Jewett v. Schmidt, 80 N.Y.S. 352, 39 
Misc. 502 [mod on other grounds 82 
N.Y.S. 49, 83 App.Div. 276]; Cruik- 
shank v. Cruikshank, 80 N.Y.S. 8, 39 
Misc. .401; Matter of Turfler’s Es- 
tate, 24° N.Y-S:) 91, Pow.Surr. 4217; 
Macy v. Sawyer, 66 How.Pr. 381. 


Ohio.—Gillen vy. Kimball, 34 Ohio 
St. 352; Robbins v. Smith, 27 Ohio 
Cit. Ctso fate liao Ni ie, 105 1-72--Ohio 
St. 1]; Woodruff v. Woodruff, 23 Ohio 
Cir.Ct. 408. 


Pa.—tIn re Willcox’s Estate, 165 A. 
657, 310 Pa. 425; Schuldt v. Reading 
Rrusty Co aati An 1 5250 292) Pas 2 
In re Beck’s Estate, 122 A. 173, 278 
Pa. 72; In re Kenworthy’s Hstate, 112 
A. 774, 269 Pa. 315; In re Rudman’s 
Estate, 90 A. 568, 244 Pa. 252; In re 
Nevins’ Estate, 43 A. 996, 192 Pa. 258; 
In re Byers’ Estate, 40 A. 524, 186 Pa. 
404; In re Hayes’ Estate, 39 A. 88, 184 
Pa. 386; Long v. Paul, 17 A. 988, 127 
Pa. 456, 14 Am.S.R. 862; Briggs v. 
Davis, *81 Pa. 470; Weiss’ Appeal, 3 
Walk. 399; In re Bailey’s Estate, 64 
Pa.Super. 17; In re Dorris’ Estate, 63 
Pa.Super. 345, 355; Heyer v. Kranch, 
52 Pa.Super. 635; In re Freeman, 16 
Pa.Dist. 873; Smith’s Est., 11 Pa.Dist. 
375; Hoffman’s Hst., 10 Pa.Dist. 77; 
Lare’s HEst., 15 Pa.Co. 355; Good’s Es- 
tate, 20 Lanc.L.Rev. 33; Sunday v. 
Miller, 15 York Leg.Rec. 177. 


R.I.—Mowry v. Taft, 90 A. 815, 36 
R.I. 427; Simmons v. Morgan, 55 A. 
522, 25 RI. 212. 


Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614 [aff (Commn.App.) 239 
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provides that the property be kept together for the 
support of the testator’s wife as long as she lives 
has been held not to give the wife a life estate.°* 


[§ 1614] (5) Gift of Rents, Profits, or Income.®* 
A gift for life of the rents, profits, or income from 
property creates a life estate,°® but not where other 


S.W. 192]. 


Vt—Buck yv. Smith, 40 A. 50, 70 Vt. 
178. 

Va.—Wise v. Commonwealth, 95 S. 
E. 682, 122 Va. 693 [cert den 39 S.Ct. 
287, 248 U.S. 582, 63 L.Ed. 432]. 


Wis.—Cawker v. Dreutzer, 221 N.W. 
401, 197 Wis. 98. 


Can.—Foot v. Foot, 15 Can.S.C. 699, 
Sa iinethy sie aie ka 16s atl WO) INess 
7G leale 


N.B.—King v. Murray, 22 N.B. 382. 


[a] Gift of “proceeds’” may be 
Synonymous with income and pass a 
life estate. Chubbock v. Murray, 30 
N.S. 23; Brennan y. Munro, 6 U.C.Q. 
B.O.S. (Ont.)- 92. 


[b] Direction to divide income of 
a portion of the testator’s estate 
among his children for life, and to pay 
over the principal to their issue on the 
death of the children, is equivalent to 
a bequest of the income to the chil- 
dren for life and of the principal to 
their issue. Wells v. Wells, 88 N.Y. 
323 [aff 25 Hun 647]. 


[c] Interest.—(1) A provision of 
a will directing that ten thousand dol- 
lars should be placed on interest, and 
the interest paid to an adopted daugh- 
ter during her life, and on her death 
the fund should be given to her son 
when of age, but, if the son should 
not survive his mother or reach ma- 
jority, the fund should revert to the 
estate on the death of the mother, did 
not create a trust for the benefit of 
the adopted daughter, but only creat- 


ed in her a legal estate for life. 
Hodgman v. Cobb, 195 N.Y.S. 428, 
202 App.Div. .259. (2) A swill be- 


queathing to the testator’s wife inter- 
est on notes and money in the bank 
bequeathed only a life estate in the 
notes and money, where it was ap- 
parent that the testator intended a 
life limitation. In re Scott’s Estate, 
(Pa. 5 L69-A.: 73. 


[d] Gift of use and income of 
property for life (1) clearly conveys 
a life estate. Petition of Kariher, 131 
A. 265, 284 Pa. 455. (2) It is equiva- 
lent to a devise of the property itself 
during life. Bailey v. Bailey, 97 N. 
Y. 460 [aff 28 Hun 603]. 


fe] “Control and have income” of 
property, with a limitation over, gives 
a life estate. Bennett v. Bennett, 136 
S.W. 878, 143 Ky. 380. 


[f] Benefit and profits.—Golds- 
boro Lumber Co. v. Hines Bros. Lum- 
ber Co., 68 S.E. 929, 153 N.C. 49. 


{g] Rule applied.—(1) Under a 
will providing that ‘all the income 
derived from whatever real estate is 
mine shall be divided equally between 
my wife M. and daughter A. until my 
daughter shall be married, at which 
time my wife shall derive the entire 
income therefrom; and after the 
death of my wife the entire income 
from and the real estate proper shall 
revert to my four sons, or as many 
of them as shall be then living, and 
my daughter, who at that time will 
be either married or otherwise, such 
income from or real estate proper 
shall be equally divided among them,” 
and providing, in subsequent clause, 
that “I desire to have this real estate 
remain for the use and benefit of my 
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language indicates another intention,*’ as when the 
testator has made other disposition of the property.®* 
There need be no express limitation for life if such is 
implied.*® A bequest of the income of personal prop- 
erty has been held to be a gift of a life estate.’° 


children in the event of the death of 
my wife,” the wife received merely a 
life estate, subject to the interest of 
the daughter. Beit v. Beit, 119 A. 144, 
98 Conn. 274. (2) An item which 
gave to one for life the rents from a 
store building ‘at his death same to 
revert back to estate” created a life 
estate only. Topeka Orphans’ Home 
Ass’n of Topeka v. Williams, 179 P. 
973, 178 P. 616, 104 Kan. 316. (3) 
Where a will left the testatrix’s resid- 
uary estate in trust to pay the income 
of a certain sum to her daughter for 
life, and on her death “the principal 
sum or income to be paid to my niece 
oer sieduring,« her) lifetinve; in the 
event of her death to be equally di- 
vided between my nieces,” naming 
them, the gift to the first niece was 
a gift of a life estate in the fund. 
In re Rudman’s Estate, 90 A. 568, 244 
Pa. 252. (4) Where a testator directs 
that his property real and personal 
shall not be sold, but that his wife 
shall “have the income of the same 
until after her death,” and then all 
his property is-to belong to his adopt- 
ed daughter, the wife takes an estate 


for life. Heyer v. Kranch, 52 Pa. 
Super. 635. 
67. In re May’s Estate, 185 N.Y.S. 


284, 113 Misc. 634; Snyder v. Heffner, 
169 N.E. 460, 33 Ohio App. 379. 


[a] For example (1) where the 
legal title is vested in trustees and 
the beneficiary is not given possession 
but is entitled to only such income as 
remains after: the trustees pay the 
taxes, and keep the property insured 
and in good repair, no life estate is 
given. Snyder v. Heffner, 169 N.E. 
460, 33 Ohio App. 879. (2) Where 
the testator qualified the gift of the 
income by a direction that trustees 
should sell the land to pay debts 
and legacies, a life estate in the land 
was not given. Kline’s Appeal, 11 A. 
S66), 117 "Pa. 139. 


Construction of whole will as per- 
tinent to creation of life estate see 
Supra § 1609. 


68. Jordan v. Walker, 
201 Ala. 248. 


{a] Thus a grant to the testator’s 
wife of life estate in lands with re- 
mainder to his children does not in- 
clude his children as tenants in com- 
mon in such life estate by the pro- 
vision that they should share equally 
with her in the rents and profits of 


17 So. 838, 


the land. Jordan vy. Walker, 77 So. 
838, 201 Ala. 248. 
69. Lewis v. Harrower, 64 N.E. 


374, 197 Ill. 315; McCoy v. Houck, 99 
N.E. 97, 180 Ind. 634; Stearns v. 
Stearns, 77 N.E. 1154, 192 Mass. 144: 
Winn vy. Bartlett, 45 N.E. 752, 167 
Mass. 292; Brombacher y. Berking, 39 
A. 134, 56 N.J.Eq. 251. 


[a] Leaving property in care and 
control of devisee with a right to the 
income gives a life estate. Compton 
v. Moore, 161 S.W. 540, 156 Ky. 544. 


Creation of life estates by implica- 
tion see infra §§ 1616-1620. 


70. Brown v. Franklin, 127 So. 561, 
157 Miss. 38. 


71. Ala—Chapman y. York, 94 So. 
90, 208 Ala. 274. . 


Cal.—Pryor v. Winter, 82 P. 202, 147 
Cal. 554, 109 Am.S.R. 162. 


WILLS 


Marriage. 


Del.—_King v. Phillips, 6 Del. 349. 


D.C.—Myers v. Adler, 17 D.C. 515, 1 
L.R.A. 432. 


Ga.—Murrelle v. Broughton, 82 S.E. 
456, 142 Ga. 41; Hawks v. Smith, 81 
S.E. 200, 141 Ga. 422; Hanvy v. Moore, 
79 S.E. 772, 140 Ga, 691. 


Ill.—F urnish v. Rogers, 39 N.E. 989, 
154 Ill. 569. 


Ind.—Commons vy. Commons, 16 N. 
Ee P8205 LON TE oad aos 


Iowa.—Mohn vy. Mohn, 126 N.W. 
1127, 148 Iowa 288; Koonz v. Hempy, 
120 N.W. 976, 142 Iowa 337. 


Ky.—Spragens v. Phillips, 263 S.W. 
771, 204 Ky. 91; Long v. Duvall, 6 B. 
Mon. 219; Clements v. Reese, 74 S.W. 
104%, 25 Kyo bi-22 0: 


Md.—Ridgely v. Bond, 18 Md. 4338. 


N.J.—Perrine v. Vreeland, 33 N.J. 
Hq. 102 [aff 33 N.J.Eq. 596]; Kearney 
v. Kearney, 17 N.J.Eq. 59 [aff 17 N.J. 
Eq. 504]. 


N.Y.—Smith v. Van Ostrand, 64 N. 
Y. 278 [rev on other grounds 3 Hun 
450, 5 Thomps.&C. 664]; Weinstein v. 
Kratenstein, 135 N.Y.S. 334, 150 App. 
Div. 789; Place v. Burlingame, 27 N. 
Y.S..674, 75 Hun 435, 436; Matter of 
Swan’s Hstate, 14 N.Y.S. 604, 69 Hun 
286; In re Halvordson’s Will, 243 N. 
YS! 123, 137 Mise, ;755 In, re-Brown’s 
Will, 196° N.Y.S:.. 905, 119 Mise. 582; 
Crosby v. Wendell, 6 Paige 548. 


N.C.—Smith v. Smith, 91 S.E. 721, 
173 N.C, 124. 


Ohio.—Nimmons vy. 
Ohio St. 213. 


Pa.—Rupp v. Stevens, 147 A. 101, 
297 Pa. 448; In re Hankins’ Estate, 4 
Watts & S. 300; Shirk’s Estate, 10 
Pa.Dist.&Co. 170; Connelly’s Estate, 
1 Pa.Dist.&Co. 561. 


S.C.—Hendricks v. Temple, 85 S.E. 
961, 101 S.C. 418. 


Tenn.—Lane v. Crutchfield, 3 Head 
452; Duncan v. Philips, 3 Head 415; 
wy geren v. House, (Ch.A.) 36 S.W. 


Westfall, 33 


[a] Illustrative expressions.—(1) 
Devise to testator’s wife during her 
life or widowhood. Hawks v. Smith, 
81 S.E. 200, 141 Ga. 422; Mohn vy. 
Mohn, 126 N.W. 1127, 148 Iowa 288; 
Hendricks v. Temple, 85 S.E. 961, 101 
S.C. 418. (2) Devise to wife for so 
long as she lived or remained a widow. 
In re Halvordson’s Will, 243 N.Y.S. 
123, 137 Misc. 75. (3) Devise to wife 
during her life while she remains un- 
married. De Vitto v. Harvey, 104 N. 
HE. 168, 262 Ill. 66. (4) Devise to wife 
during her life and widowhood. 
Pi thee, v. Phillips, 263 S.W. 771, 204 

y. 


[b] Gift of rents and profits.— 
Paletz v. Camden Safe Deposit & 
Trust Co., 157 A. 456, 109 N.J.Eq. 344; 
woorer v. Pogue, 92 Pa. 254, 37 Am. 


_ Effect of absence of remainder see 
infra § 1624. 


72. U.S.—Farmers’ Bank v. Hooff, 
8. F.Cas.No. 4,659, 4 Cranch C.C. 323 
{appeal dism 7 Pet. 168, 8 L.Ed. 646]. 


Ala.—Hardeman y. Hardeman, 79 
So. 356, 202 Ala. 18. 


Cal.—Reinhardt’s Estate, 16 P. TR 


For later cases, developments and changes in the 1aw see Annotations, 


[§§ 1614-1615 


[§ 1615] (6) Gift during Widowhood or until 
A gift to one during widowhood or until 
marriage creates a life estate determinable on mar- 
riage whether expressly limited for life’* or not,*? 
and this is true even under a statute which provides 


74 Cal. 365. 
Conn.—Chappel y. Avery, 6 Conn. 
31: 


D.C.—Evans v. Evans, 60 App.D.C. 
301, 55 F.(2d) 538. 


Ga.—Belt v. Gay, 82 S.B. 1071, 142 


Ga. 366; Black v. Nolan, 64 S.E. 647, 
132-Ga. 452; Doyal v. Smith, 28 Ga. 
262. 


Ill.—Wiltfang v. Dirksen, 129 N.H. 
159, 295 Til. 362; Kern v. Kern, 127 Ng 
Ey 396, 293: 111. 238;  “Schmidthay: 
Schmidt, 126 N.E. 736, 292 Ill. 275; 
Cowman v. Glos, 99 N.E. 586, 255 Ill, 
377; Kratz v. Kratz, 59 N.E. 519, 189 
Ill. 276; Rose v. Hale, 56 N.E. 1073, 
185 Ill. 378, 76 Am.S.R. 40, 5 Prob. 
Rep.Ann. 530; Siddons v. Cockrell, 23 
N.E. 586, 131 Ill. 653; Burnett v. Les- 
ter, 53 Ill. 325; Batterton v. Yoakum, 
17 DN) 288: 


Ind.—Sims v. Gay, 9 N.E. 120, 109 


Ind. 501; Wood v. Beasley, 7 N.E. 
331, 107%7-Ind. 37; Tate-v. McLain, 74 
Ind. 493; Jackson vy. Hunnicut, 165 


N.E. 448, 89 Ind.App. 11. 


Iowa.—Jones v. Clyman, 188 N.W. 
954, 193 Iowa 1248; Price v. Ewell, 
151 N.W. 79, 169 Iowa 206; Brunk vy. 
Brunk, 137 N.W. 1065, 157 Iowa 51. 


Ky.—McElwain Vv. McElwain’s 
Guardian, 156 S.W. 381, 153 Ky. 696; 
Morgan v. Christian, 133 S.W. 982, 
142 Ky. 14; McKee v. McKee’s Ex’r, 
82 S.W. 451, 26 Ky.L. -736; Napier v. 
Davis, 7 J.J.Marsh. 283. 


Me.—Tapley v. Douglass, 94 A. 486, 
113 Me. 392; Nash v. Simpson, 3 A. 53, 
78 Me. 142; Mansfield v. Mansfield, 75 
ae 509; McLellan v. Turner, 15 Me. 


Md.—Perin v. Perin, 115 A. 51, 139 
Md. 281: Ijams v. Schapiro, 113 A. 
343, 138 Md. 16; Maddox v. Yoe, 88 A. 
225, 121 Md. 288, Ann.Cas.1915B 1235; 
Ae ao v. Werntz, 44 A. 219, 88 Md. 


Mass.—Ruggles v. Jewett, 99 N.E. 
1092, 213 Mass. 167; Harlow v. 
Bailey, 75 N.E. 259, 189 Mass. 208; 
Fuller v. Wilbur, 49 N.E. 916, 170 
Mass. 506; Brooks v. Whitney, 11 
Metce. 418. 


Miss.—Hale v. Neilson, 72 So. 1011, 
112 Miss. 291 [sug error den 73 So. 
865, 118 Miss. 29]. 


Mo.—Winget v. Gay, 28 S.W.(2d) 
999, 325 Mo. 368; Tillerson vy. Taylor, 
220 S.W. 950, 282 Mo. 204; Doneghy 
v. Robinson, 210 S.W. 655. 


Neb.—Schminke v. Sinclair, 158 N. 
W. 458, 100 Neb. 101. 


N.J.—Peer v. Jenkins, 140 A. 413, 
102 N.J.Eq. 235; Dubois v. Van Valen, 
48 A. 241, 61 N.J.Eq. 331. 


N.Y.—In re Schriever’s Hstate, 116 
N.E. 995, 221 N.Y. 268; Linzy v. Whit- 
ney, 96 N.Y.S. 1075, 110 App.Div. 462; 
Place v. Burlingame, 27 N.Y.S. 674, 
75 Hun 435; In re McClure’s Estate, 
18 N.Y.S. 695, 63 Hun 430; In re Click- 
man’s Will, 190 N.Y.S. 762, 116 Misc. 
540; Dornbusch y. Tietjen, 65 N.Y.S. 
548, 31 Mise. 394; Rausch v. Rausch, 
31 N.Y.S. 786; Beardslee v. Beardslee, 
5 Barb. 324; Jackson v. Merrill, 6 
Johns. 185, 5 Am.D. 213. : 


N.C.—Sink v. Sink, 64 $.E. 193. 150 
N.C. 444; Corbitt v. Corbitt, 54 N.C 


same title and section number, 
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§§ 1615-1616] 


that a devise will be held to eonvey all of the devi- 
sor’s estate, unless the contrary clearly appears by 


WILLS 


ant.75 


the will;** but a contrary construction may be reach- 


ed where the estate is not expressly limited for life 
and the intention to devise an absolute estate subject 
to defeasance on remarriage is apparent, in which 
case the devisee receives a defeasible fee.74 
estate will terminate on remarriage, although the 
limitation over is “after the death” of the life ten- 


Ohio.—Fletcher vy. Rynd, 18 Ohio 
App. 136. 


Okl.—Porter vy. Porter, 222 P. 971, 
ST VOKL 231. 


Pa.—Snyder v. Pittsburgh Coal Co., 
109 A. 763, 266 Pa. 159; Schaper v. 
Pittsburgh Coal Co., 109 A. 762, 266 
Pa. 154; In re Kemerer’s Estate, 96 
A. 654, 251 Pa. 282; Patton v. Church, 
31 A. 1079, 168 Pa. 321; Dale v. Dale, 
13 Pa. 446; Stahl’s Appeal, 2 Pa. 301; 
McGuire’s Appeal, 11 A. 72, 8 Pa.Cas. 


177; Kerstein’s Estate, 18 Pa.Dist. 
793; Mayer v. Walker, 14 Pa.Dist. 
638; Schaeffer v. Messersmith, 10 Pa. 
Co. 366; Padfield’s Estate, 10 Kulp 


Pie Weaver’s Estate, 2 Lanc.L.Rev. 


R.I.—Peck v, 
R.I. 260. 


S.C.—Seaboard Air Line R. Co. v. 
Garrett, 67 S.E. 903, 85 S.C. 543; Joyce 
v. Bode, 54 S.E. 239, 74 S.C. 164. 


Tenn.—Gourley v. Thompson, 2 
Sneed 387. 


Tex.—Dial v. Martin, (Civ.App.) 37 
S.W.(2@) 166 [rev on other grounds 
(Commn.App.) 57 S.W.(2d) 75]; Har- 
ing v. Shelton, (Civ.App.) 114 S.W. 
389 [aff 122 S.W. 13, 103 Tex. 10]. 


W.Va.—Furbee v. Furbee, 38 S.E. 
511, 49 W.Va. 191. 


Wis.—In re Ritchie’s Will, 208 N. 
W. 880, 190 Wis. 116. 


Ont.—Re Bulman, 17 Ont.W.N. 309. 


[a] Thus, where a devise was to 
the testator’s wife ‘‘so long as she 
shall remain my widow, or until her 
second marriage,’ but in case of her 
second marriage the property to be 
divided equally between the wife and 
the testator’s two daughters, the wife 
took a fee in one third of the property 
and the right to hold the other two 
thirds during widowhood with re- 
mainder to the two daughters. Smith 
v. Smith, 11 Allen (Mass.) 423. 


[b] Reason for rule.—An estate 
so limited may last for life and so it 
is a life estate. Winget v. Gay, 28 S. 
W.(2d) 999, 825 Mo. 368. 


[ec] Joint will—Where wife and 
second husband executed a joint will, 
providing that the survivor should 
hold property while unmarried, other- 
wise it should be divided between all 
their heirs, but at their death, if 
neither should marry, their property 
should be divided between their heirs, 
the intention of the wife was to give 
the husband a life estate, provided he 
did not remarry, and at his death that 
the property be divided equally among 
her heirs, meaning all her children, by 
both her husbands, and their descend- 


Smith, 15 A. 312, 16 


ants. Hill v. Godwin, 81 So. 790, 120 
Miss. 83. 
{[d] Words “as long as she re- 


mains my widow” are words of limi- 
tation, showing the testator’s inten- 
tion to limit duration, at the longest, 
to the natural life of the widow. In 
re Clickman’s Will, 190 N.Y.S. 762, 
116 Mise. 540. 


[e] Rule applied.—(1) A devise, 
“T will and direct that my wife, as 


eral. 


The life 


long as she remains single, and my 
three children, shall share and share 
alike,” gave the wife a one-fourth in- 
terest for the term of her widow- 
hood, with remainder to the children, 
and gave the children a three-fourths 
vested interest. Hardeman v. Harde- 
man, 79 So. 356, 202 Ala. 18. (2) A 
devise to the testator’s wife of the 
home farm, and eighty-seven acres 
of other land, with the right to sell 
the eighty-seven acres to his two sons, 
the property to be hers so long as she 
should remain a widow, but if she 
married again the eighty-seven-acre 
tract to be divided between the boys, 
and the testator’s daughter to have 
the home farm, gave the widow no 
more than an estate during her 
widowhood. Morgan y. Christian, 133 
S.W. 982, 142 Ky. 14. (3) A devise 
to the testator’s sister for life, and 
on her death to the testator’s niece 
so long as she remained single and 
unmarried, and in case of her mar- 
riage and after that time to the tes- 
tator’s nephew, was held to vest in 
the niece a life estate only. Maddox 
Via MOG wes Ae 225) 121) Mids, 2:83) Ann: 
Cas.1915B 12385. - (4) <A will which 
gave to two daughters the home place 
“as long as they remain Ssingle,’’ the 
one marrying first giving up her right 
and title in the place to the unmar- 
ried sister, created a life interest de- 
terminable on the marriage of each. 
Ruggles v. Jewett, 99 N.E. 1092, 2138 
Mass. 167. (5) A devise to the tes- 
tator’s stepdaughter “as long as she 
remains single,’ with gift over if 
she marries, creates a life estate. 
Winget v. Gay, 28 S.W.(2d) 999, 325 
Mo. 368. (6) A will devising residue 
of the testator’s estate, real and per- 
sonal, to widow, the provision to be 
in force so long as the widow did not 
remarry, was held to give the widow 
a life estate in the testator’s lands, 
which terminated by her remarriage. 
Fenster v. Bierman, (N.J.Ch.) 99 A. 
529. (7) A devise to a widow of “full 
control of all property’? and use of 
corporate stock “as long as she re- 
mains my widow,” followed by pro- 
vision for distribution of stock on her 
death or remarriage, and for division 
of other property on her remarriage, 
was held to give the widow, not fee, 
but life estate, subject to limitation 
in case of remarriage, and, on her 
death without marriage, his children 
rather than stepson or the latter’s 
heirs took realty. In re Ritchie’s 
Will, 208 N.W. 880, 190 Wis. 116. 


Effect of conditions generally see 
infra §§ 1781-1793. 


73. In re Ritchie’s Will, 208 N.W. 
880, 190 Wis. 116. 


74. See supra § 1557. 


75. De Vitto v. Harvey, 
168, 262 Ill. 66. 


[a] Thus, under a will devising 
the testator’s realty to his wife ‘for 
her support and maintenance during 
her life while she remains unmar- 
ried,” and providing that if she did 
not elect to take what she would be 
entitled to by law the realty should 
be divided “after the death of my 
wife’ between the children named, 
the wife’s life estate terminated on 


104 N.E. 
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It will not terminate on marriage if other 
language of the will shows a contrary intention.7® 


[§ 1616] b. Creation by Implication—(1) In Gen- 
A life estate may be created without the use 
of express words but by implication from the lan- 
guage of the will’? which has been said to be but an- 
other way of saying that it may be construed from 
the whole will.7® 


Under a statute providing that in 


her remarriage. De Vitto v. Harvey, 
104 N.E. 168, 262 Ill. 66. 


ghee Craig v. Watt, 8 Watts (Pa.) 


[a] For example, where the devise 
was to the testator’s wife “for and 
during her natural life, if she shall 
so long remain my widow” “but if she 
should marry, I do order that her 
husband have no other privilege than 
his living on the place for and during 
the natural life of my said wife,” it 
was held that the testator did not 
indicate an intent that the estate 
should cease at the wife’s marriage, 
but that she should not have it on 
terms which would enable her hus- 
band to encumber it. Craig v. Watt, 
8 Watts (Pa.) 498. 


Effect of various parts of will see 
supra § 1610. 


77. Conn.—Holbrook v. Bentley, 32 
Conn. 502. 


Ky.—Phelps ‘v. Stoner’s Adm’r, 212 
S.W. 423, 184 Ky. 466. 


Me.—Reed v. Creamer, 
118 Me. 317. 


ee ae v. Iglehart, 6 Gill & J. 


Miss.—Eaton v.. Broaderick, 57 So. 
298, 101 Miss. 26. 


Mo.—Wetzel v. Hecht, 220 S.W. 888, 
281 Mo. 610; Burnet v. Burnet, 148 S. 
W. 872, 244 Mo. 491. 


N.Y.—Matter of McClure, 32 N.E. 
(58,-136" N.Y. 23:8; 


Pa.—MeMullin v. Leslie, 29 Pa. 314; 
Kraemer vy. Guarantee Trust, etc., Corr 
1 Pa.Super. 4, 37 Wkly.N.C. 249; Stear 
v. Stear, 5 Pa.Dist.&Co. 699. 


Tenn.—Johnston v. Osmont, (Ch.A.) 
59 S.W. 644. 


Ont—Jardine v. Wilson, 32 U.C.Q. 


108 A. 82, 


B 


_ {al For example (1) a devise of an 
interest, subject to be terminated by 
the devisee’s ceasing to occupy the 
premises, creates a life estate. Wil- 
marth vy. Bridges, 113 Mass. 407. (2) 
Where a testator’s will directed that 
his land should not be sold until after 
his wife’s death, and that then it 
should be sold at public auction, and 
that notes due him should be collected 
and the money remain in his wife’s 
hands until her death, the wife, by 
necessary implication, took a life 
estate in the land, and was entitled 
to a life income in the proceeds of 
the notes. Eaton v. Broaderick, 57 So. 
298, 101 Miss. 26. 


78. Wetzel v. Hecht, 220 S.W. 888, 
889, 281 Mo. 610. 


“To say that a life estate may be 
vested by implication is but another 
way of saying that the will must be 
construed from its four corners, the 
intention of the testator gathered 
from the entire instrument, and car- 
ried ‘into effect, whether apt, opera- 
tive words are used or not.” Wetzel 
v. Hecht, supra. 


Construing life estate from whole 
will see supra § 1609. 
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all devises of lands or other estates in which the 
words “heirs and assigns” are omitted, and there 
are no expressions showing that such devise was 
intended to convey an estate-for life only, and no 
further devise is made of the devised premises aft- 
er the death of the devisee, the devisee shall take a 
fee, it is not essential to the creation of a life estate 
that express words be used but it is sufficient if the 
testator has manifested an intention to create such 
an estate by implication in unambiguous language.*® 
The devise of a life estate by implication is not fa- 
vored®® and it will not be implied where it cannot 
be predicated on the language of the will®? and un- 
less it is absolutely necessary in order to carry out 
the intention of the testator as gathered from the 
entire will.82 Where the gift over after a defeasible 
fee is to take effect at the death of one other than 
the devisee of the fee, it has been held that the for- 
mer has a life estate.® 


Gift to one on death of another. A devise to the 
heir or heirs of the testator on the death of A is 
79. Threlkeld v. Threlkeld, 141 S. [| 369. 
W. 1121, 238 Mo. 459. 


Nature of gift without words of 
limitation see supra §§ 1501, 1502. 


J.Eq. 7 
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87. nape treks Ex’rs v. Leek, 14 N. 


88. Hastings v. Earp, 


a devise to A for life by implication,®* for if A does 
not take no one else ean,**® but where the devise is to 
a stranger no gift is implied to A,°° for until the 
death of A the heir will take.8? It has been held that 
the rule does not apply to personalty,®* but other 
authorities do not distinguish in applying it to real 
and personal estates.89 This rule does not apply if 
another intention is indicated from other terms of 
the will,°® as where another disposition of the prop- 
erty is made,®! or where the terms of the will show 
that the devisee (heir) is entitled to possession im- 
mediately on the death of the testator.°” 


[§ 1617] (2) Charge on Life Estate. Where a 
life estate is plainly given, a charge of another inter- 
est on it will not change it into a fee,®? but where 
the estate is not plainly expressed for life, a charge 
may imply that a fee is given.°* 


[§ 1618] (3) Gift in Lieu of Dower.°*® If the 
right of dower is of a life estate, a gift in lieu of 
dower is of a life estate.°° A bequest of a dower 


12 Wend. 83. 


Pa.—Hinkle’s Appeal, 9 A. 938, 116 
Pa. 490; Gernet v. Lynn, 31 Pa. 94: 


62 N.C. 5; McMullin v. Leslie, 29 Pa. 314; Dixon 


[§§ 1616-1618 


80. Reynolds v. Dolvin, 114 S.E. 
879, 154 Ga. 496; Ames v. Conry, 165 
N.E. 435, 87 Ind.App. 149. 


81. Von Holt vy. Williamson, 23 
Hawaii 201; Ames v. Conry, 165 N.E. 
435, 87 Ind.App. 149. And see cases 
infra notes 90-92. 


82. Reynolds v. 
879, 154 Ga. 496. 


83. Reed v. Williams, 240 S.W. 391, 
194 Ky. 662. 


[a] TIllustration.—Under a will de- 
vising land in fee to the testator’s 
daughter subject to a provision that, 
if she die without bodily heirs, then 
at the death of her husband the land 
is to go to other children of the testa- 
tor, the husband has a life estate 
before the gift to the other children 
becomes effective. Reed v. Williams, 
240 S.W. 391, 194 Ky. 662. 


84. Ill.—Hill v. Gianelli, 77 N.E. 
458, 221 Ill. 286, 112 Am.S.R. 182. 


8 Blackf. 


Dolvin, 114 S.E. 


Ind.—Kelly v.: Stinson, 
387. 


N.J.—McCoury’s Ex’rs v. Leek, 14 
N.J.Eq. 70. 


ras aed v. Sawyer, 66 How.Pr. 
oO . 
Pa.—Dale v. Dale, 13 Pa. 446. 


S.C.—Nicholson y. Drennan, 14 S.E. 
MLO; a0) -C. Sade 


Va.—Hickman y. Hickman, 159 S.E. 
145, 156 Va. 659. 


Eng.—Blackwell v. Bull, 1 Keen 
176, 15 Eng.Ch. 176, 48 Reprint 274. 


[a] Thus, under a devise of fee 
to children “at death of wife,’’ she to 
receive one third of rents during life, 
it was held that the wife took a life 
estate, charged with payment of two 
thirds of rent to children. Hickman 
vy. Hickman, 159 S.E. 145, 156 Va. 659. 


85. McCoury’s Ex’rs v. Leek, 14 N. 
J.Eq. 70. 


86. McCoury’s Ex’rs v. Leek, su- 
pra; Doughty v. Stillwell, 1 Bradf. 
Surr. (N.Y.) 300; Macy v. Sawyer, 66 
How.Pr. (N.Y.) 381; Dale v. Dale, 13 
Pa. 446; Thomas v. Rhode Island Hos- 
pital, Trust Co., 147 A. 884, 50 RI. 


| W. 


White v. Green, 36 N.C. 45. 


[a] It belongs only to estates of 
inheritance. White vy. Green, 36 N.C. 
45. 


89. McCoury’s Ex’rs v. Leek, 14 N. 
J.Eq. 70; Macy v. Sawyer, 66 How. 
Pr. (N.Y.) 381; Blackwell v. Bull, i 
ee 176, 15 Eng.Ch. 176, 48 Reprint 


90. Bailey vy. Sanger, 9 N.E. 159, 
108 Ind. 264; Kelly v. Stinson, 8 
Blackf. (Ind.) 387; Dailey v. Kunkel, 
147 N.E. 166, 82 Ind.App. 590; Rath- 
bone v. Dyckman & Whetten, 3 Paige 
(N.Y.) 9. 


91. Kelly vy. Stinson, 8 Blackf. 
Ind.) 387. 

92. Bailey v. Sanger, 9 N.E. 159, 
108 Ind. 264. 

93. U.S.—Giles v. Little, 104 U.S. 
291, 26 L.Ed. 745; Smith v. Bell,,.6 


Pet. 68, 8 L.Ed. 322; Henry v. Pitts- 
burgh Clay Mfg. Co., 80 F. 485, 25 C.C. 
A. 581 [cert den 18 S.Ct. 948, 170 U.S. 
704, 42 L.Ed. 1217]. 


Ala.—Griffin y. Pringle, 56 Ala. 486. 


Ark.—Hughes vy. Strickland, 295 S. 
722,.-174. Arky 454 O'Connor -v. 
Rowland, 84 S.W. 472, 73 Ark. 422. 


Ga.—Goodrich y. Pierce, 10 S.E. 451, 
83 Ga. 781. 


Ind.—Dunning y. Vandusen, 47 Ind. 
423, 17 Am.R. 709. 


Iowa.—Zavitz v. Preston, 64 N.W. 
668, 96 Iowa 52. 


Mass.—Davison y. Gates, 11 Pick. 
247; Bowers v. Porter, 4 Pick. 198. 


Mich.—Anderson y, Ettridge, 84 N. 
W. 613, 125 Mich. 464; Curtis v. Fowl- 
er, 33 N.W. 804, 66 Mich. 696; Gauk- 
Aes v. Moran, 33 N.W. 5138, 66 Mich. 
S08. 


N.H.—Smith v. Jewett, 40 N.H. 530. 


N.Y.—Nellis v. Nellis, 3 N.E. 59, 
99 N.Y. 505; In re Mercantile Trust 
Co., 141 N.Y.S. 460, 156 App.Div. 224, 
11 Mills Surr. 121 [mod on_ other 
grounds 1083 N.E. 884, 210 N.Y. 83]: 
Ketcham vy. Ketcham, 22 N.Y.S. 8; 
Greenhalgh v. Marggraff, 7 N.Y.S. 728, 
5 Silv.Sup. 312; Tanner v. Livingston, 


v. Ramage, 2 Watts & S. 142. 


R.I.—Sarle vy. Scituate Prob. Ct., 7 
R.I. 270; Moore v. Dimond, 5 R.I. 121. 


S.C.—Mims y. Hair, 33 S.E. 729, 56 
S.C. 4. 


[a] Tlustrations.—(1) “For pay- 
ment of legacies I give and devise” 
real estate was held to devise only life 
estate, where other clauses showed 
that was the testator’s intention. 
Hughes v. Strickland, 295 S.W. 722, 
174 Ark. 454. (2) Under a will devis- 
ing property to a wife for her natural 
life, with full enjoyment thereof, con- 
ditioned that she should educate and 
support a son with a devise over to 
the son absolutely, it was held that 
the wife took a life estate. In re Mer- 
ecantile Trust Co., 141 N.Y.S. 460, 156 
App.Div. 224, 11 Mills Surr. 121 {mod 
on other grounds 103 N.E. 884, 210 
NvY. 83]. 


94. Gibson v. Horton, 
(Md.) 177. And see supra § 1514. 


95. Creation of fee by gift in lieu 
of dower see supra § 1515. 


96. Ga.—Britt vy. Rawlings, 13 S. 
SoOMST. Gan ade: y oa 


Ind.—Oliphant vy. Pumphrey, 141 N 
E. 517, 193 Ind. 656; Smith v. Meiser. 
51 Ind. 419. pete a 


foe Pinas Seen v. Morse, 4 Gray 


5 Harr.&J, 


Miss.—Vannerson y. Culber 
Miss. 150. Sie ec 


Mo.—Jourden v. Meier, 31 Mo. 40. 


N.Y.—Smith v. Van Ostranda, 64 N 
¥. 278, 2 N.Y.Wkly.Dig. 228 [rev 3 Hun 
450, 5 Thomps.&C. 664]; Dornbusch Va 
Tietjen, 65 N.Y.S. 548, 31 Misc. 394. 


err a re Hale’s Estate, 18 P.(2a) 


[a] Rule applied.—tT 
devised land to his Vide ee 
her interest as widow without a state- 
ment that she take in fee simple, and 
declared that the land devised to her 
should at her death descend to his 
children, and authorized executors to 
sell real and personal estate without 
exception, and by a second codicil de- 
vised specific real estate to the widow 
in lieu of the real estate first devised, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


—— | = 
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§% 1618-1621] 


right in personalty will give a life estate Higeeis 
where such is the testator’s intention, although the 
statute road not ab koe ovide for dower interests in per- 

of « life dower in property gives 
the ents ike no more than her statutory dower 
and not a life estate in all the property in lien of 


somalty.27 


dower,”* 


{§ 1619] (4) Gift for Separate 
Women,*? 


children,’ of the life tenant. 


and that the widow was to take ori 
the same terms and conditions as stat- 
64 in the first devise. It was held, in 
yiew of Burns St. Annot. (1914) 3% 
2019 providing for # life estate as 
dower, that the widow took & life es- 
take only. Oliphant vy. Purmphrey, 141 
WE, 617, 192 ind. 656. 

97. In re Manning's Vetate, 
W. 711, 5 Neb. 66 [aff 119 NW. 
44 Neb. 4171. 

$2. Smith v. Smith, 119 ZE. 138, 
127 Va, 404%. 

99. Creation of fee by gift for 
wepetene use of married women see 
gupra % 151%. 

1, Ge—Holt v. Bowman, 
Suppl. 129. 


Ind.—Shannon v. Bonham, 60 NUE. 
951, 27 Ind.App. 369, 

MiA—Wesherly vw Mister, 29 Md, 
620; Yorrance vy. Torrance, 4 Md. 11. 

Mass -—Hatfield yv. Sohier, 114 Mass. 
4%, 

Pa—in re Deeter’s Estate, 174 A. 
416, 260 Pa. 135; In re Souder’s Es- 
tate, 62 A. 1771, 203 Pa, 293; Shalters 
vy. Ladd, 21 A, 596, 141 Pa. 349 [aft 
& P2.Co. 523}. 

Rng —Jeffery v. De Vitre, 


122 WN. 
672, 


33 Ga, 


24 Beav. 


296, 53 Reprint 272; Bain v. Lescher, 
41 Simm. 297, 34 Wng.Ch. 397, 59 Re-| 
print 926. 


Ont —Rie Nordheimer, 20 Ont.L. 327, 
5 Ont. WN. 143; rf Familton, 2% Ont. 
L. 524, 27 Ont. 445, 4 Ont. WN. 441, 
23 Ont. WB. 549. 


2. Griffith v. Ploseamer, 32 Md. 74; 
Clemens v. Heckscher, 49 A. 80, 135 
Pa. 416; Shalters v. Ladd, 30 A. 283, 
16% Pa. 509; Shalters v. Ladd, 21 A. 
596, 141 Pa. 349 [aff 6 Paco, 
Clark v. Clark, 2 Head (Tenn.) 336 


SB Gaboury v. MeGovern, 74 Ga. 
133; 
44%; 
Pa. 349 [afl & PaCo. 
Appeal, 43 Pa. 462; 


Hiven, 19 Pa. 333. 

Creation of estate tall see supra 3% 
1570-1579. 

Bilect of remainder to issue, chil- 
dren, etc., generally see infra % 1623. 


4, Verrell vy. Cunningham, 70 Ala. 
109. 


5 Vaughan v. Parr, 26 Ark. 600; 
Jones vy. Jones, 7 Ga. 16; McGraw v. 
Miner, 15 SW. 6,12 Ky.L. 687; Spring- 
ex vy. Arundel, 64 Pa. 213; Mckee v. 
McKinley, 33 Pa. 92; Penrose’s Es- 
tate, 4 Pa.Dist. 173, 17 Pa.Co. 283. 


{a] Thus, where a will directed 
that the re wgidue of the testator’s es- 
tate should be equally divided among 
his children, but that his daughter 
ghould hold her portion as her own 


596, 141 
Delbert’s 


Shalters vy. Ladd, 21 A. 
523); 
Robins v. 


Where the language of the will indicates 
that only a gift for life is intended, a gift for the 
separale use of a married woman creates a life es- 
tate,’ although words otherwise appropriate for the 
creation of an estate tail are used 57 
lowed by a remainder to the issue,’ 


ge | 


Goldsborough vy. Martin, 41 Md. |} 


Quin- | 
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[§ 1620] (5) Restrictions on Alienation and Lia- 
bility for Debts.® 
by implication enlarge an express life estate to a 
fee,’ but in doubtful cases restrictions may tend to 
show that only a life estate was intended where there 
is a gift over on death.® 


A limitation on alienation will not 


A provision that no part 


of the éstate will be liable for the life tenant’s debts, 


Use of Married 


eral, 
or although fol- 
next of kin,* or 


separate estate, free from the debts 
or control of her husband, and that 
at her death it should go to her chil- 
dren, the daughter took only a life 
estate, and her conveyance could not 
defeat the remainder of the children. 
ere v. Roberts, 143 S.W. 2, 146 Ky. 
a . 


6. Power of disposition in life ten- 
ant see infra §§ 1629-1633. 


Validity of restriction on alienation 
see supra § 1611. 


7. Metzen v. Schopp, 67 N.E. 36, 
202 Ill. 275, 8 Prob.Rep.Ann. 601; 
Halstead v. Coen, 67 N.E. 957, 31 Ind. 
App. 302; Mayes v. Karn, 72 S.W. 
1111, 115 Ky. 264, 24 Ky... 2110; 
Reinders v. Koppelmann, 68 Mo. 482, 
30 Am-R. 802. See Millsaps v. Estes, 
(46 S.E. 988, 134 N.C. 486, 487 (holding 
that a will giving to a devisee certain 
real estate to be and inure to the use 
of the devisee “during his natural life, 
not subject to be sold and conveyed by 
him, but in case he should have legiti- 
mate children it ig to belong to them,” 
gives to the devisee only a life estate 
in the land devised). 


& Kan.—Banks vy. Watkins, 181 P. 
608, 105 Kan. 104. 


N.J.—Mott v. New York, etc., R. Co., 
45 N.J Law 225: Morris v. Le Bel, 63 
A. 501, 71 N.J.Eq. 43. 


| Pa,—Fox’s Appeal, 99 Pa. 382; Urich 
vy. Merkel, 381 Pa. 332; Walker v. Mil- 
*\ligan, 45 Pa. 178; Grim’s Appeal, 1 


Grant 209; In re Callender, 26 Pa. 
Dist. 200. 
Tex.—Sprinkle v. Leslie, 81 S.W. 


101%, 36 Tex.Civ. App. 
Can.—Foot v. Foot, 15 Can..c. 699. 


Ont.—Peterborough Real Estate Co. 
v. Patterson, 15 Ont.App. 751; Dick- 
son v. Dickson, 6 Ont. 278; Jeffrey Vv. 
| Scott, 27 Grant Ch. 314. 


[2] Por example, 2 devise of land 
to the testatrix’s son on condition 
| that he should not sell it during his 
lifetime, and after his death to go 
to his heirs, ‘clearly expresses” an 
intent to devise a life estate. Banks 
v. Watkins, 181 P. 608, 105 Kan, 104. 


9. Wood v. Ward, 78 N.Y.S. 544, 


76 App.Div. 567. 
“andisposed of at 


35 


10, Property 
death” see infra $ 1629. 


11. U.S—Burnell v. U. S., 44 Ct.Cl. 
535; American Baptist Home Mission 
Soc. vy. Bowman, 297 F. 438. 


Ark.—Hughes y. Strickland, 295 S. 
W. 722, 174 Ark. 454; Norris v. John- 
son, 235 S.W. 304, 151 Ark. 189; Wal- 
ters v. Bristow, 91 S.W. 305, 77 Ark. 
132, 113 Am.S.R. 136; O’Connor v. 
Rowland, $4 S.W. 472, 73 Ark. 422. 


Cal.—In re Carothers’ Estate, 119 P. 
926, 161 Cal. 588. 


following a devise of an absolute life estate, will not 
change the character of the estate from that of ab- 
solute ownership to that of an estate held in trust.® 


[§ 1621] c. Effect of Remainders!°—(1) In Gen- 
A limitation over to another on the death of 
a devisee indicates the creation of a life estate in 
the first taker,11 where the words used are manda- 


Del.—Doe ex dem. Scott v. Roe, 7 
Del. 234. 


Ga.—Satterfield v. Tate, 64 S.E. 60, 
132 Ga. 256; Vaughn v. Howard, 75 
Ga. 285; Jones v. Crawley, 68 Ga. 175; 
Jossey v. White, 28 Ga. 265. 


Hawaii—Paiko v. Boeynaems, 22 
Hawaii 233; Paaluhi v. Keliihaleole, 
11 Hawaii 101. 


Ill.—Palmer v. Jones, 132 N.E. 567, 
299 Ill. 263; Kratz v. Kratz, 59 N-E. 
519, 189 Ill. 276; Furnish v. Rogers, 
39 N.E. 989, 154 Ill. 569; Johnson v. 
Johnson, 98 Ill. 564. 


Ind.—Wright v. Jones, 4 N.E. 281, 
tke Ind. 17; Miller vy. Shields, 55 Ind. 


Iowa.—Carman v. Davis, 188 N.W. 
892, 193 Iowa 1076; MHoefliger v. 
Hoefliger, 107 N.W. 312, 132 Iowa 575. 


Ky.—Cox v. Glass, 283 S.W. 943, 
214 Ky. 600; Young v. Morehead, 23 
S.W. 511, 94 Ky. 608, 15 Ky.L. 383; 
Call v. Shewmaker, 69 S.W. 749, 24 
Ky.L. 686; Call v. Shewmaker, 70 S. 
W. 834, 24 Ky.L. 1167; Brand vy. 
pUmnee Adm’r, 30 S.W. 597, 17 Ky.L. 


Md.—Russell v. Werntz, 44 A. 219, 
88 Md. 210; Keaney v. Keaney, 18 A. 
1105, 72 Md. 41; Stonebraker v. Zol- 
lickoffer, 52 Md. 154, 36 Am.R. 364. 


Mass.—Ware v. Minot, 88 N.E. 1091, 
202 Mass. 512; Schmaunz v. Goss, 132 
yi tl 141; Davison v. Gates, 11 Pick. 


Mich.—Greene v. Mallary’s Estate, 
86 N.W. 541, 89 N.W. 348, 127 Mich. 
119; Ireland y. Parmenter, 12 N.W. 
883, 48 Mich. 631. 


N.J.—Fink v. Harder, 162 A. 614, 
111 N.J.Eq. 439; Eckermann v. Ecker- 
mann, 161 A. 806, 141 ON. SehGae Lie 
Campbell v. Magie, 91 “AY T7215" 82 N.J. 


Eq. 655; Campbell vy. Cole, 64 A. 461, 
71 N. J.Ea. 327 [aff 67 A. 1052, (3 Ne 
Eq. 3841; Morris v. Le Bel, 63 A. 501, 


fe! N.J.Ea. 43; In re Polley’s Hstate, 
62 A. 553, 70 N. J.Eq. 659. 


N.Y.—Underwood y. Curtiss, 28 N. 
HE. 585, 127 N.Y. 523; Crozier vy. Bray, 
24 N.E. 712, 120 N.Y. 366; Cromwell 
Vv. Cromwell, 66 N.Y.S. 1063, 55 App. 
Div. 103 [aft 61 IN. Bi Le Shel GSaiNave 
680]; Simonson v. Waller, 41 N.Y.S. 
662, 9 App.Div. 503 [rev 35 N.Y.S. 201, 
14 Mise. 95]; Delafield v. White, 19 
Abb.N.Cas. 104; In re Bickerton’s. 
Will, 261 N.Y.S. 586, 146 Mise. 506 
[aff 263 N.Y.S. 973]; In re Crofts’ Es- 
tate, 203 N.Y.S. 365, 122 Misc. 182; 
In re Griffin, 135 N.Y.S. 518, 75 Misc. 
441; Matter of Grover’s Estate, 34 
N.Y.S. 474, 12 Misc. 629, 1 Gibb.Surr. 
286; Matter of\ Beach’s Estate, 22 N. 
Y.S. 1079, 1 Mise. 27, Pow.Surr. 246 
[mod 24 N.Y.S. 717, 3 Misc. 393, Pow. 
Phe 469) sane OCCEP Nie Eley LS Gols mass 
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tory and not precatory in character.” 


there is a limitation over, the first 


N.C.—Hauser v. Craft, 46 S.E. 756, 
134 N.C. 319; Coward v. Meyers, 6 
§.E. 82, 99 N.C. 198; Pless v. Coble, 
Saeeee 231; Hyman v. Williams, 34 


Ohio.—Williamson v. Hall, 3 Ohio 
Dec. (Reprint) 504, 10 Am.L.Reg.N.S. 
466; Hull v. Hull, 16 Ohio Cir.Ct. 688, 
9 Ohio Cir.Dec. 19. 


' Okl.—Grizzle v. Wright, 232 P. 947, 
105 Okl. 294. 


Pa.—In re Dommell’s Estate, 134 
A. 379, 286 Pa. 509; In re Kirkpatrick’s 
Estate, 124 A. 474, 280 Pa. 306; In re 
Beck’s Estate, 122 A. 173, 278 Pa. 72; 
Bechtel v. Fetter, 111 A. 50, 267 Pa. 
173; Irwin v. Hill, 45 A. 55, 194 Pa. 
224; In re Hankins’ Estate, 4 Watts & 


S) 300; McMasters v. Shellito, 14 Pa. 
Super. 303; Cole’s Estate, 15 Pa.Dist. 
&Co. 655. 


S.C.—Joyce v. Bode, 54 S.B. 239, 74 
S.C. 164; Simpson v. Cherry, 12 S.E. 
886, 34 S.C. 68; Feemster v. Smith, 
14 S.C.Eq. 34. 


Tenn.—Carson vy. Carson, 88 S.W. 
175, 115 Tenn. 87; Barry v. Shelby, 
4 Hayw. 229; McKee v. McKee, (Ch. 


A.) 52 S.W. 320. 
Tex.—Sprinkle v. Leslie, 81 S.W. 
1018, 36 Tex.Civ.App. 356. 
Wis.—Allen vy. Boomer, 52 N.W. 


426, 82 Wis. 364; Jonés v. Jones, 28 
N.W. 177, 66 Wis. 310. 


Ont.—Wilson v. Graham, 12 Ont. 
469; Re Bulman, 17 Ont.W.N. 309 


{a] Evidence of testator’s inten- 
tion.—- Limitation over after the death 
of the first taker is evidence of an in- 
tention that the devisee of prior es- 
tate is to have only a life estate. 
Fidelity Title & Trust Co. v. Nibozin, 
88 Pa.Super. 113. 


[b] Gift over on death of devisee 
under age may indicate a life estate. 
Edelen’s Lessee v. Smoot, 2 Harr.& 
G. (Md.) 285; Owings v. Reynolds, 3 
Harr.&J. (Md.) 141. 


{[c] Provision that land shall re- 
vert shows an intent to create a life 


estate. Scouler vy. Scouler, 19 U.C.Q. 
B. (Ont.) 106. 
[ad] Gift “subject to limitations 


hereinafter expressed.”—Where the 
testator’s wife was given an estate 


“subject to limitations hereinafter ex- 
pressed’ and later clauses provided 
for a gift over on the death of the 
wife, it was held that the wife was 
limited to a life estate. Richards v. 
Richards, 136 N.W. 132, 155 Iowa 394. 


[e] Limitation over at death at 
time.—Under a will making sun- 

dry specific bequests of jewelry to the 
testatrix’ unmarried son, and married 
daughter, who were her sole heirs, 
and directing the daughter to give 
away the testatrix’ clothes, and direct- 
ing both to pay to their aunt a cer- 
tain sum thirty days after the death 


of the testatrix, and a certain sum 
thereafter monthly, then providing 
“all of my estate I want given to” 
son and daughter ‘equally divided 
between” them, then providing that 
“at the edath of either the money is 
to go to remaining child unless” the 
son “should marry and have children 
then his part to go to his family,” 
and that, if ‘both die without chil- 
dren,” or the son “remains single, it 
is for them to decide which charity 
shall have,” it was held that the chil- 
dren took a life estate, with interest 
in remainder to possible grandchil- 
dren of the testatrix, the latter having 
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So, where 
taker may take 


contemplated the survival of her chil- 
dren after her death so that the limi- 
tation over referred to death at any 
time. In re Kirkpatrick’s Estate, 124 
A. 474, 280 Pa. 306. 


[f] Remainder clause held not 
mere suggestion.—In a devise to the 
testator’s wife of “all the residue of 
my estate as long as she shall live 
with the remainder at her decease to 
go to my children respectively share 
and share alike,” it was held that the 
language employed did not admit of 
an interpretation that a mere sugges- 
tion or recommendation that the prop- 
erty go to the children was being 
made. Hughes vy. Strickland, 295 S. 
W. 722, 174 Ark. 454. 


[g] A gift for maintenance and 
support with a gift over on the death 
of the beneficiary gives a life estate. 
Whitehead v. Park, 53 Ga. 575; Barrus 
v. Kirkland, 8 Gray (Mass.) 512; Dor- 
land v. Dorland, 2 Barb. (N.Y.) 63; 
In re Shade, 45 A. 649, 194 Pa. 599. 


12, Stivers v. Gardner, 55 N.W. 
516, 88 Iowa 307; Presbyterian Bd. v. 
Culp; 27 CAN 17, Tod Pan 9467. 


13. U.S.—Tallman v. Ladd, 5 F. 
(2d) 582. 


Ala.—Hatcher y. Rice, 105 So. 881, 
213 Ala. 676. 


Ark.—City of Little Rock v. Lenon, 
54 S.W.(2d) 287. 


Cal.—In re Thompson’s Estate, 217 
P. 127, 62 Cal.App. 493. 


Del.—Newlin v. Phillips, 60 A. 1068; 
Wilmington Trust Co. vy. Houlehan, 
131 A. 529, 15 Del.Ch. 84. 


Tll—Liesman y. Liesman, 162 N.E. 
855, 331 Ill. 287; Gahan v. Golden, 162 
N.E. 164, 330 Ill. 624; Drager v. Mc- 
Intosh, 147 N.E. 438, 316 Ill. 460; 
Bender v. Bender, 127 N.E. 22, 292 11. 
358; Meins v. Meins, 123 N.E. 554, 288 
Ill. 4638; McClintock v. Meehan, 113 
N.E. 438, 273 Ill. 434; Kleinhans v. 
Kleinhans, 97 N.E. 1077, 253 Ill. 620; 
Gruenewald v. Neu, 74 N.E. 101, 215 
ron 132; Siegwald vy. Siegwald, 37 Ill. 


Ind.—Baker v. Riley, 16 Ind. 479; 
Weitzmann vy. Weitzmann, 161 N.E. 
385, 87 Ind. App. 236. 


Iowa.—Carman y. Davis, 188 N.W. 
892, 193 Iowa 1076; Hiller v. Herrick, 
179 N.W. 118, 189 Iowa 668; Canaday 
v. Baysinger, 152 N.W. 562, 170 Iowa 
414; Boekemeier v. Boekemeier, 138 
IN.W. 4938, 157 Iowa 372. 


Kan.—Hawkins v. Hansen, 139 P. 
1022, 92 Kan. 73, L.R.A.1915A 90 [reh 
den 142 P. 280, 92 Kan. 740, L.R.A. 
1915A 95]. 


Ky.—Nelson v. Nelson, 44 S.W.(2d) 
555, 241 Ky. 564; Coleman v. Griffin, 
261 S.W. 890, 203 Ky. 109; Ewering v. 
Ewering, 251 S.W. 645, 199 Ky. 450; 
American Christian Mission Society y. 
Tate, 250 S.W. 488, 198 Ky. 621; 
Phelps v. Stoner’s Adm’r, 212 S.W. 
423, 184 Ky. 466; Loy v. McClister, 
133 S.W. 950, 141 Ky. 800. 


Me.—Hiller v. Loring, 186 A. 350, 
126 Me. 78. 


Md.—Grieves v. 
572, 1382 Md. 300. 


Miss.—Montgomery y. McPherson, 
38 So. 196, 86 Miss. 4. 


Mo.—Sorenson vy. Booram, 297 S.W. 
70, 317 Mo. 516; Schneider v. Kloep- 
ple, 193 S.W. 834, 270 Mo. 389; Mid- 
dleton v. Dudding, 183 S.W. 443; 
Burnet v. Burnet, 148 S.W. 872, 244 
Mo. 491; Threlkeld v. Threlkeld, 141 


Grieves, 103 <A. 
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only a life estate, although the gift to him is absolute 
in form,!* but, where a fee is clearly granted, a lim- 


S.w. 1121, 238 Mo. 459; Armor v. 
Holly, 126 S.W. 495, 226 Mo. 688; Ar- 
mor v. Frey, 126 S.W. 483, 226 Mo. 646; 
Schorr v. Carter, 25 S.W. 538, 120 Mo. 
409. 


Neb.—Kluge v. Kluge, 172 N.W. 756, 
103 Neb. 534. 


N.J.—West Side Trust Co. v. Giuli- 
ano, 151 A. 275, 106 N.J.Eq. 475; Buck 
v. Beckman, 139 A. 803, 102 N.J.Eq. 
94; Jones’ Ex’rs v. Stites, 19 N.J.Eq. 
324; Reid v. Stankowitch, 162 A. 119, 
10 N.J.Misce. 1006. 


N.Y.—Crozier v. Bray, 24 N.E. 712, 
120 N.Y. 366; Callahan v. Volke, 222 
N.Y.S. 48, 220 App.Div. 379 [rev on 
other grounds 217 N.Y.S. 512, 127 
Misc. 735]; Colt v. Heard, 10 Hun 189; 
In re Stevens’ Will, 267 N.Y.S. 71, 149 
Misc. 230; In re Hoeschele’s Estate, 
264 N.Y.S. 44%, 147 Misc. 105; In re 
Groth’s Will, 220 N.Y.S. 505, 128 Misc. 
905; Matter of Haskell, 43 N.Y.S. 
1144, 19 Mise. 206. 


N.C.—Smith v. Moore, 100 S.E. 702, 
178 N.C. 370; Taylor v. Brown, 81 S.E. 
137, 165 N.C. 157; Smathers v. Moody, 
17,\S.E. §32, 112 N.C.791. 


Ohio.—Baxter v. Bowyer, 19 Ohio 
St. 490; White v. Freeman, 18 Ohio 
Cir.Ct.N.S. 559; Murphy v. Riker, 25 
Ohio N.P.N.S. 393; O’Hara v. Peirano, 
8 Ohio N.P.N.S. 581. 


Pa.—In re Conner’s Estate, 133 A. 
545, 286 Pa. 382, 46 A.L.R. 777; Stan- 
ton v. Guest, 132: AY 529,235 Pa, 460% 
In re Ammon’s Estate, 112 A. 69, 269 
Pa. 159; Trout v. Rominger, 47 A. 960, 
198 Pa. 91; In re Geist’s Estate, 44 A. 
437, 193 Pa. 398; In re Tyson’s Estate, 
43 A. 131, 191 Pa. 218; Taylor v. Bell, 
28 A. 208, 158 Pa. 651, 38 Am.S.R. 857; 
Fidelity Title & Trust Co. v. Nibozin, 
88 Pa.Super. 113; In re Boulevard 
from Second Street, 42 Pa.Super. 372; 
In re Callender, 26 Pa.Dist. 800; Bak- 
er v. Romer, 26 Pa.Dist. 201; Allen 
v. Hirlinger, 16 Pa.Dist. 153; Taylor 
v. Martin, 3 Pa.Co. 146. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 RI. 
542, Ann.Cas.1916B 240. 


Vt.—Morse v. Stoddard’s Estate, 98 
A. 991, 90 Vt. 479. 


Va.—Hood v. Haden, 82 Va. 588. 


Wis.—Meinert v. Roeglin, 173 N.W. 
224, 169 Wis. 531; In re Olson’s Wiu, 
162 N.W. 429, 165 Wis. 409. 


Man.—Re Robinson, [1930] 3 Dom. 
L.R. 820; Re Maltman, [1926] 3 Dom. 
L.R. 27, [1926] 1 West.Wkly. 886 [ap- 
peal dism [1927] 1 Dom.L.R. 417, 
[1926] 3 West.Wkly. 755]. 


Ont.—Re Cutter, 10 Ont.W.N. 203. 


[a] Rule applied.—(1) Under a be- 
quest of remainder of the testator’s 
estate to the widow absolutely until 
her death, with remainder over to the 
testator’s children, the widow did not 
take an absolute fee-simple title, but 
was entitled to receive from the in- 
come and corpus of the devised estate 
a sufficient sum for comfortable main- 
tenance for life. Blessing v. John- 
ston, 61 S.W.(2d) 635, 249 Ky. 777. 
(2) A testator, after a life estate in 
a farm to his wife, gave the farm to 
an afflicted son, if living at the life 
tenant’s death, and requested another 
son to stay on the farm and help sup- 
port him on condition that he was to 
have everything belonging to the af- 
flicted son at his death. It was held 
that it was the testator’s intention to 
give to the afflicted son only a life 
estate, and not a fee. Loy v. McClis- 
ter, 1383 S.W. 950, 141 Ky. 800. (3) 
Where the testatrix devised property 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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itation over will be void as inconsistent with the 
The rule that a bequest of income or profits 
absolutely will carry an absolute estate in the corpus 
of the property!® does not apply, and only a life es- 
tate may be given where there is a limitation over, © 
even though there is otherwise no limitation in 


fee.14 


time.?® 


to her daughter for life and after her 
death to the testatrix’s granddaughter 
forever, then provided that, if the 
granddaughter left issue, the property 
should go to such issue, but otherwise 
it should go to the testatrix’ sons or 
their issue, the latter provision re- 
Stricts the absolute estate given by 
apt language to the granddaughter to 
a life estate only. Cary v. Toles, 177 
N.W. 279, 210 Mich. 30. (4) A will 
giving the residue of the testator’s 
property to a nephew and his heirs 
and assigns forever, where followed 
by clauses providing for disposition 
of the residue after the nephew’s 
death, gave the nephew a life estate 
only. West Side Trust Co. v. Giuliano, 
151 A. 275,106 N.J.Bq. 475, (5). Un- 
der a will giving all of the testator’s 
property to his wife ‘‘absolutely and 


. forever,’ subsequently providing that, 


on the widow’s death, the residue 
should go to the testator’s sons equal- 
ly, and bequeathing two hundred dol- 
lars to each of two grandchildren, it 
was held that, after payment of be- 
quests, the wife was entitled to full 
possession, control, and use of the 
property, with right to sell or incum- 
ber realty, and use the income for her 
support and maintenance, and on her 
death the remainder to go to the tes- 
tator’s sons. In re Weiss’ Will, 209 
N.Y.S. 129, 124 Misc. 413. (6) Provi- 
sions in a will, (1) I will all to my 
wife, including,” etc., and ‘‘(4) I also 
will that after the death of my wid- 
ow, that ‘all of the property then left’ 
after having paid her burial expenses 
shall be equally divided between all 
my children,” are consistent, and give 
the wife only a life estate in the 
lands. 
165 EN-G.N 15 7. 


14. See supra § 1521. 
15. See supra § 1414. 


16. Bechtel v. Fetter, 111 A. 50, 267 
Pa. 173. 


[a] For example a will directing 
that the testatrix’ realty should not 
be sold so long as her son lived, and 
that rents and profits should go to 
him, and that he should have the 
right to lease and collect rent, but 
if the son died a grandson should 
receive the same share as an heir of 
the son, but if the grandson died with- 
out heirs his share should fall back 
to the son or his heirs, was held to 
have given the son a life estate only, 
and not a fee, there being a devise 
over by implication to heirs or chil- 
dren of the son. Bechtel v. Fetter, 111 
A. 50,267 Pa. 173. 


Bequest of income or profits for life 
Tepee sae life estate see supra § 


17. U.S.—Shriver’s Lessee v. Lynn, 
2 How. 43, 11 L.Ed. 172; American 
Baptist Home Mission Soc. v. Bow- 
man, 297 F. 438. 

Conn.—State Bank & Trust Co. v. 


Nolan, 130 A. 483, 103 Conn. 308; Rud- 
kin v. Rand, 91 A. 198, 88 Conn. 292. 


Ga.—Wetter v. United Hydraulic 
Cotton Press Co., 75 Ga. 540; O’Byrne 
v. Feeley, 61 Ga. 77. 


Ill.—King v. King, 74 N.E. 89, 215 


. Ill. 100; Field v. Peeples, 54 N.E. 304, 


180 Ill. 376; Johnson y. Johnson, 98 
Ill. 564. 
Kan.—Farmers’ State Bank of 


Taylor v. Brown, 81 S.E. 137, 
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[§ 1622] (2) Limitation Over on Death without 
Issue, Children, Etc. 
ports a definite failure of issue and manifests an in- 
tent that the gift is not made absolute on the condi- 
tion relative to the limitation, a life estate is created 
where there is a limitation over if the devisee die 


If the context of the will im- 


without issue,+* or if the devisee die without chil- 


ee v. Howlett, 270 P. 605, 126 Kan. 


Ky.—Forester v. Werner, 191 S.W. 
884, 174 Ky. 180; Brashear v. Macey, 
3 J.J.Marsh. 89. 


Me.—Appeal of Simmons, 
765, 121 Me. 97. 


Md.—Nowland v. Welch, 40 A. 875, 
88 Md. 48; Shreve v. Shreve, 43 Md. 
882; Tongue’s Lessee v. Nutwell, 13 
ee. 415; Chelton v. Henderson, 9 Gill 


Mass.—Baxter v. Bickford, 88 N.E. 
7, 201 Mass. 495; Stone v. Bradlee, 66 
N.E. 708, 183 Mass. 165; Pratt v. Al- 
ger, 136 Mass. 550; Simonds v. Si- 
monds, 112 Mass. 157. 


Mich.—Walsh v. Walsh, 227 N.W. 
5387, 248 Mich. 458. 


Miss.—Ball v. Phelan, 49 So. 956, 
94 Miss. 293, 23 L.R.A.N.S. 895. 


115 A. 


Mo.—Cross v. Hoch, 50 S.W. 786, 
149 Mo. 325. 

N.J.—Kendall v. Kendall, 36 N.J. 
Eq. 91; Cleveland v. Havens, 13 N.J. 


Eq. 101, 78 Am.D. 90. 


N.Y.—Close v. Farmers’ Loan & 
Trust Co., 87 N.E. 1005, 195 N.Y. 92; 
ere F. Ins. Co. v. Cammet, 2 Edw. 


N.D.—Crandell v. Barker, 78 N.W. 
347, 8 N.D. 2638. 


Ohio.—Woodlief v. Duckwall, 19 
Ohio Cir.Ct. 564, 10 Ohio Cir.Dec. 686. 


Or.—Love v. Walker, 115 P. 296, 59 
Or. 95. 


Pa.—In re Hays’ Estate, 134 A. 402, 
286 Pa. 520; Waldron v. Wahl, 133 A. 
252, 286 Pa. 237; In re Deeter’s Es- 
tate, 124 A. 416, 280 Pa. 135; In re 
Whiteley’s Estate, 117 A. 77, 273 Pa. 
364; In re Mebus’ Hstate, 117 A. 340, 
273 Pa. 505; In re English’s Estate, 
2A. 913, 270 Pa. 13) Mc@lintier v. 
McClintic, 102 A. 416, 259 Pa. 112; 
In re Nice’s Estate, 75 A. 1025, 227 
Pa. 75; In re Noble’s Estate, 37 A. 
852, 182 Pa. 188; Anderson v. Ander- 
son, 30 A. 304, 164 Pa. 338; WBHichel- 
berger’s Appeal, 19 A. 1006, 1014, 135 
Pa. 160; Leightner v. Leightner, 87 
Pa. 144; Keene’s Appeal, 64 Pa. 268; 
Taylor v. Taylor, 63 Pa. 481, 2 Am.R. 
565; Powell v. Board of Domestic Mis- 
sions, 49 Pa. 46; Curtis v. Longstreth, 
44 Pa. 297; Peirce v. Hubbard, 10 Pa. 
Co. 63; Heiss’ Estate, 1 Pa.Co. 397; 
Crawford’s Estate, 16 Montg.Co. 97. 


R.I.—Smith v. Bradford, 154 A. 272, 
51 RIE. 289. 


S.C.—Robert v. Ellis, 37 S.E. 250, 
59 S.C. 187; Boykin v. Ancrum, 6 S.E. 
305, 28 S.C. 486, 18 Am.S.R. 698; Hill 
v. Thomas, 11 S.C. 346; McCorkle v. 
Black, 28 S.C.Eq. 407; Reeder vy. 
Spearman, 27 S.C.Eq. 88; Nix v. Ray, 
39 S.C.L. 423; MclIure v. Young, 24 
S.C.Eq. 559; Henry v. Archer, 8 §.C. 
Eq. 535, 12 S.C.Eq. 247. 


Vt.—Doty v. Chaplin, 54 Vt. 361. 


Va.—Conrad v. Quinn, 69 S.E. 952, 
111 Va. 607. 

W.Va.—Berry v. Squires, 
165, 95 W.Va. 713. 

Wis.—In re Smith’s Will, 186 N.W. 
180, 176 Wis. 494. 


Ont.—Martin v. Chandlar, 
81; Re Toll, 16 Ont.W.N. 215. 


122 S.E. 


26 Ont. 


fa] MTllustrations.—(1) A will de- 
vised one half of the residue of the 


estate to the testator’s son ‘in case 
he shall die leaving issue or an 
adopted child or children,’ and in 


the event that he should die without 
issue or adopted child or children 
surviving, then he to have the use 
and income from the proceeds of the 
legacy during the term of his natural 
life. It was held that the will cre- 
ated a life estate and did not vest the 
estate in the son subject to disvesti- 
ture by condition subsequent. Walsh 
v. Walsh, 227 N.W. 537, 248 Mich. 458. 
(2) The testatrix’s will in item 2 
gave all her estate to her two daugh- 
ters subject to the provisions in item 
3, Which expressed a desire that her 
two daughters should have full con- 
trol of her estate without interfer- 
ence of their husbands, who should 
reap no benefit from it in the event 
of death or otherwise, unless the 
daughters by will provided for them, 
and that, should either of the daugh- 
ters die without issue or without dis- 
posing of her share of the testatrix’s 
estate, then the surviving daughter 
should become sole beneficiary sub- 
ject to the above provisions, and then 
authorized her daughters as her 
named executrixes to sell the prop- 
erty in order to carry out the purpose 
of the will. The will was held to 
limit to the daughters a life estate, 
with remainder to their issue, if any, 
living at the time of their deaths, 
and, in the event of the death of ei- 
ther without such issue, to her ap- 
pointees by will, or, in default of both 
such issue and appointment, to the 
survivor. In re Deeter’s Estate, 124 
A. 416, 280 Pa. 135. (3) Where the 
testator gave the residue of his es- 
tate to his daughter for life and to 
her issue, and, should she die with- 
out issue, then to another, the daugh- 
ter took only a life estate. In re 
Nice’s Estate, 75 A. 1025,-227 Pa. 75. 
(4) A devise ot corporate stock to 
granddaughter to hold during her 
natural life and in the event of her 
death without issue, leaving no chil- 
dren, then the stock to revert back 
to the testator’s legal heirs, created 
a life estate in the granddaughter, 
Smith v. Bradford, 154 A. 272, 51 R.I. 
289. (5) Under a will directing the 
residue of the estate to be divided 
equally among the testator’s three 
daughters, M, E, and S (of whom M 
was married and had children, and E 
and S were unmarried), to be held in 
trust, however, the trustee to pay 
over the income to them as long as 
they live, and, in the event of the 
death of M, her portion of the estate 
to go to her children, and in the event 
of E or §, or both, ‘‘dying without is- 
sue,” her or their portion of the estate 
to be distributed between the testa- 
tor’s sons, S does not take a trust es- 
tate in fee subject to be defeated 
only by her dying without issue, but 
a life estate, with remainder to any 
issue living at her death, or in the ab- 
sence thereof to her brothers. Conrad 
Vv. Quinn, 69 S:B. 952, 111) Va. 607. 
(6) Under the provision of a will be- 
queathing to the testator’s son for 
life, and then to his children ‘“‘now liv- 
ing’ (three sons and one daughter), 
a certain tract of land, ‘‘but it is my 
will and desire that out of the above 
described land, Myrta Berry (the 
daughter) shall have one-fourth 
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dren,1® or without heirs,!® or without heirs of the 
body or bodily heirs,?° or without surviving descend- 
If the devise is of an absolute estate deter- 
minable on the death of the devisee without issue, 
children, ete., a life estate is not granted but the dev- 


ants.?1 


isee takes a defeasible fee.?” 


[§ 1623] (3) Limitation Over to “Heirs,” “Issue,” ae 


thereof according to quantity and 
quality to be set off to her by com- 
missioners appointed by the judge of 
the circuit court, which land shall be 
held by her, and shall be inherited by 
her children if any be born to her, if 
she die without issue her portion of 
the land shall descend to her broth- 
ers,” it was held that the daughter 
takes an estate for life in the one 
fourth so to be set off to her, with 
remainder therein to her issue, and 
in default of issue then to her broth- 
ers. Berry v. Squires, 122 S.H. 165, 95 
IWrVaen C3: 


Definite failure of issue as indicat- 
ing defeasible fee see supra § 1553. 


Indefinite failure of issue as indi- 
cating estate tail see supra § 1574. 


18. Ala.—Rosenau v. Childress, 20 
So. 95, 111 Ala. 214. 


Cal.—In re McDonniel’s 
Myr.Prob. 94. 


Del.—Jamison vy. 
517, 12 Del. 242. 


Fla.—McLecd v. Dell, 9 Fla. 427. 


ce v. Sanford, 58 Ga. 
259. 


Hawaii—vU. S. v. John Ii state, 3 
Hawaii ed. 575. 


Iil.—Schaefer v. Schaefer, 31 N.E. 
136, 141 Ill. 3387. 


Ky.—McDowell v. Kent, 194 S.W. 
374, 175 Ky. 445. 


Mass.—Wight v. Baury, 7 Cush. 
105; Weston v. Foster, 7 Mete. 297. 


Miss.—Hale v. Neilson, 72 So. 1011, 
112 Miss. 291 [sug error den 73 So. 
865, 113 Miss. 29]; Learned v. Col- 
lins, 69 So. 682, 109 Miss. 788. 


N.Y.—Matter of Ryder, 58 N.Y.S. 
635, 41 App.Div. 247. 


N.C.—West v. Murphy, 149 S.E. 731, 
197 N.C. 488. 


Pa.—Donovan v. Woodworth, 83 A. 
425, 234 Pa. 507; Riehle’s Appeal, 54 
Pa. 9 «Vin re Sheets’ Hstate, 52 Pa. 
257; Voelker v. Edgar, 66 Pa.Super. 
557. 

s.c.—Simons v. Bryce, 10 S.C. 354. 


Vt.—Shepard’s Heirs v. Shepard’s 
Estate, 14 A. 536, 60 Vt. 109. 


Va.—Garber v. Saufley, 109 S.E. 306, 
131 Va. 514; Moon v. Stone’s Ex’r, 19 
Gratt. (60 Va.) 130; Pryor v. Duncan, 
6 Gratt. (47 Va.) 27. 


{a] For example (1) where a tes- 
tatrix gives her estate to her execu- 
trix in trust for her son “at age of 
twenty-one years,” and if the son 
“should get married and have children 
at his death divided between his 
children,’ and if the son “has no 
children living’”’ then over to a sister 
and nephew of the testatrix, and the 
son reaches the age of twenty-one 
years and marries and has a child and 
secures a full release from the remain- 
dermen, he cannot make a fee-simple 
title in real estate of decedent, inas- 
much as he takes a life estate only 
with a vested remainder in his child 
and other children that may be born 
to him thereafter. Voelker v. Edgar, 
66 Pa.Super. 557. (2) A will provid- 


Estate, 


McWhorter, 31 A. 
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“Children,” Etc., of Life Tenant.?* 
rule may be qualified by the recognition and applea- 
tion of the Rule in Shelley’s Case, 24 on a gift to A 
for life, remainder over, A will get only a life estate 
and not a fee, whether the gift is to A with remain- 


[§§ 1622-1623 


Exeept as the 


der to his “heirs,”?° or “heirs of the body” or “bodily 


ing for the division of a certain part 
of the testator’s property among a 
widow and her children for life, and 
to the children of their bodies, to re- 
vert to the estate in case of death 
without children, was held to vest a 
life estate in the children, and not the 
fee in them as tenants in common, 
Learned vy. Collins, 69 So. 682, 109 
Miss. 788. 


19. McClintic v. McClintic, 102 A. 
416, 259 Pa. 112; Monk v. Geddes, 156 
S.E. 175, 159 S.C. 86; Garber v. Sau- 
fley, 109 S.E. 306, 131 Va. 514. 


[a] “Without heirs” construed as 
meaning: (1) Without heirs of the 
body. Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86. (2) Without children. 
Garber v. Saufley, 109 S.E. 306, 131 
Va. 514. 


20. Ark.—-Wheelock v. Simons, 86 
S.W. 830, 75 Ark. 19. 


Ga.—Leach v. Stephens, 125 S.E. 
192, 159 Ga. 193; Thomas vy. Berry, 
LOS SE. 478, Pole Ga. 7. 


Ky.—Brock v. Brock, 183 S.W. 213, 
168 Ky. 847. 


Mich.—Pldre@ v. Shaw, 70 N.W. 
112 Mich. 237. 


S.C.—Monk v. Geddes, 156 
LIS, ©. 186s 


21. Rudkin v. Rand, 91 A. 198, 88 
Conn. 292. 


22. See supra § 1553. 


23. Whether “heirs” is word of 
purchase or of limitation see supra 
§§ 1209, 1498. 


24, Memainder to heirs, issue and 
children as affected by rule in Shel- 
ley’s case see supra §§ 1580-1604. 


25. Ala.—Dean v. Hart, 62 Ala. 
308; Dunn v. Davis, 12 Ala. 135. 


Conn.—Leake v. Watson, 21 A. 1075, 
60 Conn. 498. 


Del.—In re Reed’s Estate, 76 A. 617, 
23 Del. 30. 


Ga.—Rumble v. Strange, 114 S.E. 
881, 154 Ga. 512; Edmondson y. Dy- 
son, 2 Ga. 307. 


Iowa.—Slemmer vy. 
Iowa 302. 

Ky.—Cecil v. Cecil, 170 S.W: 973, 
162, Ky. 419); | Hood vi. Dawson; (33 
Soe ib Osikyesoe oll siya ee Son 

Me.—Plummer v. Hilton, 3 A. 649, 


78 Me. 226; Moulton v. Edgecomb, 52 
Me. 31. x 


nr igeere v. Lyeth, 4 Harr.&J. 


Rey Meas v. Woodberry, 9 Pick. 


545, 


S.E, 175, 


Crampton, 50 


Mich.—Gaukler v. Moran, 33 N.w. 
513, 66 aCe 353. 


Miss. Vv. 
635, 181 Miss. 648. 


Mo.—-American Nat. Bank v. Saun- 
ders, 50 S.W.(2d) 87. 330 Mo. 456; 
Riggins v. McClellan, 28 Mo. 23. 


Neb.—Grant v. Hover, 174 N.W. 317, 
103 Neb. 730. 


N.H.—Sanborn y. Sanborn, 62 N.H. 
631; Dennett v. Dennett, 40 N.H. 498. 


Shurlds, 95 So. 


N.J.—Tyndale v. McLaughlin, 95 A. 
117, 84 N.J.Eq. 652. 


N.Y.—Surdam v. Cornell, 22 N.E. 
450; ‘LIGUN.Y. “3053, Taggart ve aiur 
ray, 53 N.Y. 233; Moore v. Littel, 41 
N.Y. 66 [aff 40 Barb. 488]; Chadwick 
v. Wilson, 26 N.Y.S. 394, 73 Hun 485; 
Tallman v. Wood, 26 Wend. 9 [aff 6 
Ease 513]; Smith v. Post, 2 Edw. 
523. 


N.C.—Morrisey v. Moore, 75 S.E. 
993, 160 N.C. 148; Swindell v. Smaw, 
72 S.E. 1, 156 N.C. 1; May v. Lewis, 
43 S.E. 550; 132 N.C. £15. 


Ohio.—Bunnell v. Evans, 26 Ohio 
St. 409; Lisle v. Miller, 21 Ohio Cir. 
CtN-S. 3173" Kiersted “v.8Smith. a0 
Ohio S.&C.P. 279, 8 Ohio N.P. 378. 


Or.—Connertin v. Concannon, 
P2290) BR2Z2F Ore soe 


Pa.—In re Wetherill’s Estate, 93 A. 
1078, 248 Pa. 355; In re Gerhard’s Es- 
tate, 28 A. 684, 160 Pa. 253; Dodson 
v. Ball, 60 Pa. 492, 100 Am.D. 586; 
Rife v. Geyer, 59 Pa. 393, 98 Am.D. 
351; In re Hagenbuch, 25 Pa.Dist. 686. 
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R.I.—Parr v. Gosling, 110 A. 383, 
43 R.I. 68; Burges v. Thompson, 13 
R.I. 712 


S.C.-Rowell vV. Byatt, 94.8. Bk he 
108 S.C. 300. 


Tenn.—Manhattan Sav. Bank & 
Trust Co. v. Bedford, 30 S.W.(2d) 
227, 161 Tenn. 187; Waller v. Martin, 
61 S.W. 73, 106 Tenn. 341, 82 Am.S.R. 
882, 6 Prob.Rep.Ann. 443; Arrants v. 
Crumley, (Ch.A.) 48 S.W. 342. 


Tex.—Tendick v. Evetts, 38 Tex. 
275; Brooks v. Evetts, 33 Tex. 732. 


Vt.—Hall v. Hall’s Estate, 78 A. 
973, 84 Vt. 265; Hall v. Hall’s Estate, 
78. A. 971, 84 Vt. 259, 33 L.R.A.N.S. 
HO say ay Cas.1913A 490. 


W.Va.—Wise v. Hinegardner, 125 S. 
HO 29 T NVNVete eDOae 


Wis.—Meinert v. Roeglin, 173 N.W. 
224, 169 Wis. 581. 


Ont.—Smith v. Smith, 8 Ont. 677; 
Haight v. Dangerfield, 5 Ont.L. 274, 
2 Ont.W.R. 120; In re Romanes, 8 
Ont.Pr. 323. 


{a} Thus (1) under a will be- 
queathing all of the testator’s estate 
to his wife for her life with the bal- 
ance on her death to a niece during 
her life, and at her death “to be 
equally divided between her brothers 
and sisters, I mean her legal heirs,” 
such niece acquired a life estate only, 
with the remainder over to her broth- 
ers and sisters, although she after- 
ward married and had children, the 
term ‘‘legal heirs’ being intended to 
describe her brothers and sisters at 
the time of the execution of the will 
in construing which the testator’s in- 
tention as discovered from the lan- 
guage used must be given effect. 
Taylor v. Manley, 237 S.W. 464, 151 
Ark. 635. (2) Where the testator de- 
vised the residue of his estate to his 
wife for life, and to her heirs and as- 
signs forever, the wife took a life es- 
tate and her children the remainder, 
where it was manifest that the tes- 
tator did not use the word “heirs” in 
its technical sense as a word of limi- 


Fer later cases, developments and changes in the law see Annotations, same title and section number. 
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heirs,”?® or the remainder over is 


tation. Cecil v. Cecil, 170 S.W. 973, 
161 Ky. 419. (3) Where the testator 
devised certain real estate to his wid- 
ow “her heirs, viz: her children and 
grandchildr en and assigns,” the 
words in the videlicet were not re- 
pugnant to, but were explanatory and 
restrictive of, the word “‘heirs,’’ and 
limited the widow’s estate to an es- 
tate for life. Hall-v. Hall’s Estate, 78 
A. 973, 84 Vt. 265; Hall v. Hall’s Es- 
tate, 78 A> 971, 84 Vt. 259, 133° LIRA 
N.S. 191, Ann.Cas.1913A 490. (4) A 
will. devising land to a son to have 
and to hold the same to himself and 
his heirs forever, with a proviso that 
he shall not sell, but that the land 
shall go to his heirs after his decease, 
gives him a life estate only with re- 
mainder to his heirs. Meinert v. 
Roeglin, 173 N.W. 224, 169 Wis. 531. 


26. U.S.—In re Youtsey, 260 F. 
423. 
Ala.—Mason v. Pate’s Ex’r, 34 Ala. 


379; Powell v. Glenn, 21 Ala. 458. 


Ark.—Fine v. McGowan, 57 S.W. 
(2d) 565; Williams v. Williams, 268 
S.W. 364, 167 Ark. 348; Gist v. Pet- 
tus, 171 S.W. 480, 115 Ark. 400. 


Ill.—Boon vy. Boon, 180 N.E. 
348 I11., 120. 


Ind.— Millett Va, Mond, (8. IN. 795i7; 
109 Ind. 159. 


Iowa.—Kiene vy. Gmehle, 
232, 85 Iowa 312. 


Kan.—Brown v. Boone, 284 P. 436, 
129 Kan. 786. 


Ky.—Futrell v. Futrell’s Ex’r, 7 S. 
W.(2d) 232, 224 Ky. 814; Reeves v. 
‘Tomlin; 281 1S2W.9522, 213 Ky. 547; 
Duncan vy. King’s Adm’r, 174 S.W. 
34, 163 Ky. 577; Montgomery v. Mont- 
gomery, 11 S.W. 596, 11 Ky.L. 87. 


Cee ee Ven Carruth). 125 Rob: 
0. 


792, 


52 N.W. 


Me.—Hamilton v. Wentworth, 58 
Me. 101. 
Mo.—Hyde v. Hopkins, 296 S.W. 


382, 317 Mo. 587; Wiggins v. Perry, 
271 S.W. 815; Millard v. Beaumont, 
185 S.W. 547, 194 Mo.App. E 


N.J.—Holme vy. Shinn, 49 A, 151, 62 
N.J.Eq. 1. 


N.C.—Bird v. Gilliam, 28 S.E. 489, 
121 N.C. 326;. Howell v. Knight, 6 s! 
H. 721, 100 N.C. 254; Miles v. Allen, 
28 N.C. 88; Allen vy. Pass, 20 N.C. 
207. 


Ohio.—Williams v. Haller, 13 Ohio 
INSPIN. Sie o2 os hoor Vaart, 11, Ohio 
N.P.N.S. 49; Laver v. Kreiter, 29 Ohio 
CALS Ts 


Or.—Jerman vy. Nelson, 293 P. 592, 
135° Or: 126. 


Pa.—Chew’s Appeal, 387 Pa. 
Bender v. Fleurie, 2 Grant 345; 
borne’s Estate, 10 Pa.Dist. 191. 


R.I.—Burges v. Thompson, 13 R.I. 
TL2e 


92. 


405 


Os- 


S.C.—First Nat. Bank v. Hutson, 
140) S.A) 596). 142 S.C. 239); Hull v. 
Hull, 21 S.C.Eq. 174. 

Tenn.—Manhattan Sav. Bank & 


Trust Co. v. Bedford, 30 S.W.(2d) 227, 
161 Tenn. 187; Loving v. Hunter, 8 
Yerg. 4; Hickman v. Quinn, 6 Yerg. 
96; Williams v. Williams, 1 Tenn.Ch. 
306. 


Tex.—Calvery v. Calvery, (Commn. 
App.) 55 S.W.(2d) 527. 


Vt.—In re Kelso’s Estate, 37 A. 747, 
69 Vt. 272. 


Va.—Pryor v. Duncan, 6 Gratt. (47 


Va.) 27 
[a] 


For example (1) a will devis- 
[69 C. J.—35] 


WILLS 


to his “issue,”?? | “offspring,”??® 


ing land to the testator’s children, 
providing that the land should not be 
sold and that the property ‘after their 
death goes to their bodily heirs,’ was 
held not to give a daughter a fee con- 
ditional but merely a life estate with 
remainder to her children, the words 
“bodily heirs” having, in view of other 
provisions of the will, been used as 
Synonymous with the word “chil- 
dren.’ McWhite v. Rosemon, 103 S.E. 
586, 114-S:C. 177. (2) A devise for 
life, with gift over to bodily heirs, 
was held to create a vested life es- 
tate, free from any restrictions as to 
alienation or encumbrance, and not 
a spendthrift trust. Millard v. Beau- 
mont, 185 S.W. 547, 194 Mo.App. 69. 


[b] Testator’s intent.—The words 
“heirs of the body” in a will are con- 
strued as words of limitation, but will 
yield to a clear particular intent that 
the estate shall be only for life. Sut- 
tle & Weaver Land & Improvement 
Co. v. Barker, 60 So. 157, 178 Ala. 366. 


27. Cal.—In re McDonniel’s Estate, 
Myr.Prob. 94. 


D.C.—Slater v. Rudderforth, 25 
App.D.C. 497; Craig v. Warner, 16 
DiC3-4605 60 AMIR, 381. 


Ga.—Wright v. Hill, 79 S.E. 546, 
140 Ga. 554. See Bryan v. Duncan, 
11 Ga. 67 (holding that the devisee 
took at least a life estate). 


Md.—Shreve v. Shreve, 43 Md. 382. 


N.J.—Brombacher v. Berking, 39 
A. 134, 56 N.J.Eq. 251. 


N.Y.—Wendell v. Crandall, 
491 [aff 2 Den. 9]; Brown v. Tanz, 
163°5N.¥-S. 372, L176 App.Div. 795; 
Webel v. Kelly, 97 N.Y.S. 1009, 111 
App.Div. 521. 


Ae ag nv McBrayer, 
V3.6, L7L N.C, 


Pa.—In re aos s Estate, 75 A. 1025, 
227 Pa. 75; In re Souder’s Estate, 52 
A. 177, 203 Pa. 293; In re Sunderland’s 
Estate, 52 A. 167, 203 Pa. 155; Dufour 
v. Bubb, 48 A. 900, 199 Pa. 107; Nes 
Ve Ramsay, 26-A\ 770, 155 wea. 628; 
R0wland’s Estate, 24 A. 1091, 151 Pa. 
25; Parkhurst v. Harrower, 21 A. 826, 
142 Pa. 432, 24 Am.S.R. 507; Sunder- 
land’s Estate, 10 Pa.Dist. 358; Kern’s 
Estate, 18 Pa.Co. 116; Kreamer v. 
Showalter, 1 Pa.Co. 453; Heiss’ Hs- 
tate il wPa Cons, li Wl yoINGO. we Se 
Pennock’s Estate, 11 Phila. 623, 33 
Leg.Int. 290 


R.I.—Williams v. Angell, 7 R.I. 145. 


v. Osborne, 74 S.E. 617. 
Gadsden v. Desportes, 17 
706, 39 S.C. 131; Buist v.. Dawes, 
23 S.C.Eq. 373 Myers v. Anderson, 20 
S.C.Eq. 344, 47 Am.D. 537. 


Tenn.—Overton v. Nashville Trust 
na 72 S.W..108, 110 Tenn, 50. 


24 Can.S.C. 


USING NG: 


88 S.E. 


an.—King v. Evans. 
356 [aff 21 Ont App. 519]. 


Ont.—Re Taylor, 36 Ont.L. 116, 9 


Ont.W.N. 480, 271; Re Hamilton, 18 
Ont.” 195. : 
28. Sweet v. Platt, 12 Ont. 229. 


[a] Surviving offspring.—A  de- 
vise of the testator’s property to his 
two living children and to the chil- 
dren of two of his deceased children 
for their lives, and at the death of 
each one of the children and grand- 
children above named the title to vest 
in their surviving offspring, each one’s 
part to his or her own children, gave 
to a granddaughter named therein a 
life estate. Young v. Monroe, 251 S. 
W. 662, 199 Ky. 603. 


29. Baxter v. Bickford, 88 N.E. 7, 
201 Mass. 495. 


30. U.S.—Henry v. Pittsburgh Clay 
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progeny, 
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“children,’”°° or “de- 


Mfg. Co., 80 F. 485, 25 C.C.A. 581 [cert 
den 18 S.Ct. 948, 170 U.S. 704, 42 L. 
Ed. 1217]. 


Ala.—Jemison v. Smith, 37 Ala. 
185; Dunn v. Dayis, 12 Ala. 135. 


Ga.—Glore v. Scroggins, 53 S.E. 690, 
124 Ga. 922; Cochran v. Hudson, 36 
S.B. 71, 110 Ga. 762; Haddock v. Per- 
ham, 70 Ga. 572; Sanford v. Sanford, 
58 Ga. 259. 


HawaiiimDamon v. Dickson, 7 Ha- 
wali 694. 


Ill.—Snapp v. Gallehue, 
B2iawoos Mile Less 


Ind.—Conover v. Cade, 112 N.E. 7, 
184 Ind. 604; Ditton v. Hart, 93 N.E. 
961, 175 Ind. 181; Millett v. Ford, 8 
N.E. 917, 109 Ind. 159; Doe v. Jack- 
man, 5 Ind. 283. 


Iowa.—Archer v. Jacobs, 101 N.W. 
ae 125 Iowa 467, 10 Prob.Rep.Ann. 


164 N.E. 


Kan.—Schwarz v. Rabe, 283 P. 642, 
129 Kan. 430. 


Ky.—Anderson v. Simpson, 283 S. 
W. 941, 214 Ky. 375; Kelly v. Ander- 
son, 190 S.W. 1101, 173 Ky. 298; Brady 
v. Brady, 165 S.W. 655,.158 Ky. 541; 
Thompson v. Penn, 148 S.W. 33,.149 
Ky. 158; Bennett v. Bennett, 136 S.W. 
878, 143 Ky. 380; Morgan v. O’Bryan, 
131 S.W. 505, 140 Ky. 638; Hood v. 
Dawson, 33 S.W. 75, 98 Ky. 285, 17 
Ky.L. 880; Mefford v. Dougherty, 11 
S.W. 716, 89 Ky. 58) 1d Ky i57, 925 
Am.S.R. 521; Hardin v. Arteburn, 46 
S.W. 718, 20 Ky.L. 486. 


Ae ates v. Carruth, 12 Rob. 


spon Nae v. Townsend, 61 Miss. 


Neb.—Grant v. Hover, 174 N.W. 317, 
103 Neb. 730; Kluge v. Kluge, 172 N. 
W. 756, 103 Neb. 534. 


N.J.—Peirsol v. Roop, 40 A. 124, 56 
N.J.Eq. 739. 


N.Y.—Provoost v. Calyer, 62 N.Y. 
545; Baker v. Lorillard, 4 N.Y. 257; 
Cromwell v. Cromwell, 66 N.Y.S. 1063, 
55 App.Div. 103 [aff 61 N.E. 1128, 168 
N.Y. 680]; Underhill v. Tripp, 24 
How.Pr. 51. 


N.C.—Millsaps v. Estes, 46 S.E. 988, 
134 N.C. 486; Powell v. Allen, 75 N.C. 
450; Cobb v. Henderson, 72 N.C. 374. 


N.D.—Crandell v. Barker, 78 N.W. 
34%, 8 N:D. 263: 


Ohio.—Woodruff v. 
Ohio Cir.Ct. 408; 
Ohio N.P.N.S. 81. 


Pa.—McAfee v. Lehman, 98 A. 594, 
253 Pa. 319; Backenstoe v. Hunsicker, 
90 A. 641, 244 Pa. 295; Shields vy. Ait- 
ken, 84 A. 662, 236 Pa. 6; Manning y. 
Bader; 73 A.°939, 224 Pa. 6%5= ‘an-= 
caster v. Flowers, 48 A. 896, 198 Pa. 
614; Lewis v. Bryce, 41 A. 275, 187 
Pa. 3862; Oyster v. Oyster, 100 Pa. 
538, 45 Am.R. 388; Cote v. Bonnhorst, 
41 Pa. 414; Foster v. McKenna, 11 A. 
674, 8 Pa.Cas. 538; Wood’s Appeal, 
Ld A. 812, 7 Pa.Cas: 493% Macurie’s 


Woodruff, 23 
Huber v. Carew, 2 


Appeal, 19 A. 29, 132 Pa. 157; Affolter 
v. May, 8 A. 20, 115 Pa. 54; Jones v. 
Cable, 7 A. 791, 114 Pa. 586; Powell’s 
Estate, 23 Pa.Dist. 286; 


Stoner v. 
Stoner, 44 Pa.Co. 364. : 


R.I.—Simmons vy. Morgan, .55 A. 
522, 25 RI. 2125 Bipley, v. Harris, 40 
A. 346, 20 R.I. 517 


S.C.—Wood v. Wood, 23 S.E. 950, 45 
S.C. 590; Reeder v. Spearman, 27 S.C. 
Ba. 88; Glover v. eas 25 S.C.Ha. 


2d. 


enn.—Turner v. Ivie, 5 Heisk. 


222; 
Reabbe v. Stubbs, 11 Humphr. 43. 
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scendants,’’3! 
children, heirs of his body, ete., 


A gift to A, and on his death to his 
gives A a life estate, 
although not expressly limited to his hfe,*? or al- 
though the children are not in existence at the date of 
the will®* or at the time of the death of the testa- 
tor.2* Words of inheritance superadded to the words 
“heirs,” “issue,” ete., show that a life estate in the 
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tention that the 
the issue are in 


first taker is intended.** A gift to A and his children 


may vest a life estate in A where such devise is con- 
strued as a gift to A for life with remainder to his 
children,?® and where there is a gift to A and his 
male issue, and the testator has indicated his in- 


Tex.—Hay v. Hay, (Civ. APP.) | 440 
S.W. 1044; Morris v. Eddins, 44 S$ 


208, 18 Tex.Civ.App. 38. 


Vt.—Buck v. Smith, 40 A. 50, 70 
WAG CIR 


Va.—Spicer v. Pope, Jeff. 43. 


Can.—Re Simpson, [1928] 3 
18, (Ys 


N.B.—Doe vy. Driscoll, 9 N.B. 176. 


Ont.—Re Taylor, 36 Ont.L. 116, 9 
Ont.W.N. 480 [dism appeal 9 Ont.W.N. 
271]; Young v. Denike, 2 Ont.L. 723; 
Re Chandler, 18 Ont. 105; McPhail 
v. McIntosh, 14 Ont. 312; Re Ontario 
Loan, etc., Co., 12 Ont. 582; Hamilton 
v. Dennis, 12 Grant Ch. 325. 


Sask.——Hodges vy. ‘Goodnough, 9 
Sask.L. 124. 


[a] Rule applied.—(1) A will, de- 
vising land to daughters and on death 
of last survivor to be divided among 
their children, was held not to create 
a fee in daughters, but merely a life 
estate. Anderson v. Simpson, 283 S. 
W. 941, 214 Ky. 375. (2) A will giving 
realty to the testator’s daughter and 
husband, and thereafter to her chil- 
dren or their heirs, charging fifteen 
thousand dollars against the daugh- 
ter’s share, was held to bequeath a 
life estate only to the _ testator’s 
daughter and her husband. Backen- 
Dae vy. Hunsicker, 90 A. 641, 244 Pa. 


31. Dozier v. 


3 Dom.L. 


Dozier, 81 S.W. 890, 
183 Mo. 137; Lippincott’s Estate, 2 
Pa.Dist.&Co. 1; Tingley v. Harris, 40 
A. 346, 20 R.I. 517; Robinson v. Rob- 
inson, 14 S.E. 916, 89 Va. 916. 


[a] Lineal descendants.—McLure 
v. Young, 24 S.C.Eq. 559. 


32. U.S.—John Ii Estate v. Brown, 
201 F. 224, 119 C.C.A. 458 [rev on oth- 
er grounds 35 S.Ct. 106, 235 U.S. 342, 
59 L.Ed. 259]; Crawford v. Forest Oil 
a 77 EB. 534 [aff 77 EB. 106, 23 C.C.A. 


' Conn.—Hollister v. Shaw, 46 Conn. 
248. 


Ga.—Goss v. Eberhart, 29 Ga. 545. 


Hawaii.—Chillingworth vy. Lindsey, 
6 Hawaii 692. 


Tll.—Anderson v. Anderson, 60 N.E 
810, 191 Ill. 100. 


Ind.—Shannon v. 
951, 27 Ind.App. 369. 


Iowa.—Hoefliger v. Hoefliger, 
N.W. 312, 1382 Iowa 575. 


Ky.—Harrington v. Layton, 255. S. 
W. 271, 200 Ky. 630; Sims v. Skinner’s 
Px’r, 81 S.W. 703, 118 Ky. 573, 26 Ky. 
L. 443; Powell’s Ex’r v. Cosby, 89 S. 
W. 721, 28 Ky.L. 619; Powell’s Ex’rs 
Va Cosby, 92 (S) Wi. 213s, 29 key at 46. 
Kuhn v. Kuhn, 68 S.W. 16, 24 Ky.L. 
112; McNair’s Adm’r v. Hawkins, 4 
Bibb 390. 


Miss.—Hubbard vy. Selser, 44 Miss. 
705. 


N.J.—Brokaw v. Emens, 93 A. 200, 


Bonham, 60 N.E. 
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For later cases, developments and changes in the law see Annotations, 


taker is to have 


84 N.J.Eq. 389; Campbell v. Cole, 64 
INE AGL fal Noe. 327 [aff 67 A. 1052, 
3 N.J.Eq. 384]. 


N.Y.—aIn re Talmage, 57 N.E. 1125, 
160 N.Y. 704. But see In re Scott’s 
Will, 204 N.Y.S. 478 (where the pro- 
vision of a will that the share of a 
deceased child should go to his legal 
heirs under the laws of the state was 
held not to convert the children’s es- 
tates into life estates). 


pce eae Ni HxGahittedaycy Ve BNO. 


Ohio.—Shannon y. Shannon, 13 Ohio 
N-PINES. 193° 


Pa.—In re Byers’ Estate, 40 A. 524, 
186 Pa. 404; Shade’s Estate, 15 Montg. 
ee Ey Martin v. Heckman, 8 North. 

oO. ‘ 


S.C.—Still v. 
95 S.C. 368, 


Tenn.—Bunch v. Hardy, 3 Lea 543. 


Wis.—Swarthout’s Will, 86 N.W. 
558, 111 Wis. 102. 


BAR Pe An v. Gilbert, 12 N.B. 


Creech, 78 S.E. 1089, 


page Une v. Murray, 30 N.S. 


[a] Thus, where the testator de- 
vised and bequeathed all of his prop- 
erty to his wife during life, and, at 
her death, the remainder to his adopt- 
ed daughter, and, at her death, to the 
lawful heirs of her body, the adopted 
daughter took only a life estate, Still 
v.'Creech,; 78 S.E. 1039, 95 S'G.3868; 


33. U.S.——Sisson v. Seabury, 22 FB, 
Cass Now 125913; 1 Sumn. 235. 


Conn.—Stone vy. McHckron, 
852, 57 Conn. 194. 


Mass.—Canedy v. Haskins, 13 Metc. 
389, 46 Am.D. 759. 


ie ace Vv. 
342 


Pa ere hing v. Bader, 
224 Pa. 575. 


34, Ga.—Goodrich v. Pierce, 10 8. 
EK. 451, 83 Ga. 781; Woodruff v. Wood- 
ruff, 32 Ga. 358. 


Bey Ne 


Wilkins, 56 N.C. 


73 A. 939, 


Ind.—Ridgeway v. Lanphear, 99 
Ind. 251. 

Ky.—Carr v. Estill, 16 B.Mon. 309, 
63 Am.D. 548. ; 


N.C.—Patrick v. Morehead, 85 N.C. 
oes Fecha 684; Coakley v. Daniel, 
N.C. 


Pa.—Manning v. Bader, 73 A. 939, 
224 Pa. 575; Oyster v. Knull, 20° A. 
624, 187 Pa. 448, 21 Am.S.R. 890. 


35. Plummer y. Hilton, 3 A. 649, 
78 Me. 226; Lea v. Sanson, SU SAL, 61, 
245 Pa. 392; Stout v. Good, Ot AS 61ss 
245 Pa. 383; Harper’s Estate, 1 
Brewst. 471; King v. Evans, 24 Can. 
oe 356; Re Addison, 19 Ont.W.N. 


[a] Tilustrations.—(1) To A and 
on his death to his heirs, their heirs 


62, 
57 


[§ 1624] d. Absence of Remainder.*° 
sence of a limitation over may indicate that the first 


tate is expressly limited for life;+*° 


[§§ 1623-1624 


property remain in the family and 
being at the time the will is made, 


the word issue will be construed as a word of pur- 
chase and only a life estate is given to A.*7 A oift to 
A for life, with remainder over to be distributed as 
direeted, will give A a life estate, although the re- 
maindermnen are in fact the heirs or issue of ‘AGS 


The ab- 


an absolute estate, although his es- 
this rule has 


and assigns. Plummer v. Hilton, 3 A. 
649, 78 Me. 226. (2) To A for life 
and 6n his death to his lawful is- 
sue and to their heirs and assigns 
forever. Re Addison, 19 Ont.W.N. 142. 


36. See supra § 1606. 


87. Cannon vy. Baker, 81 S.E. 478, 
SiS: CotaliGs 

Greation of defeasibie fee by use 
of “issue” as word oi limitation see 
supra § 15538. 


838. U.S.—Daniel v. Whartenby, 17 


Wall. 639, 21 L.Ed. 661. 

Del.—Gross vy. Sheeler, 31 A. 812, 
12 Del. 280. 

Ga.—Taylor v. Kemp, 12 S.E. 296, 
86 Ga..181; Lillibridge v. Ross, 31 Ga. 
730; Mallery v. Dudley, 4 Ga. 52. 


Iowa.—Zavitz v. Preston, 64 N.W. 
668, 96 Iowa 52; Lowrie v. Ryland, 
22 N.W. 686, 65 Iowa 584. 


Ky.—Froman vy. Froman, 194 S.W. 
809, 175 Ky. 536. 


Md.—Fulton vy. Harman, 44 Md. 251. 

Mass.—Ellis v. Proprietors of Es- 
sex Merrimack Bridge, 2 Pick. 243. 
et aan Vv. Carter, P25 INGE 
od. 

N.J.—Demarest v. Hopper, 22 N.J. 
Law 599. 


N.C.—Moore v. Parker, 34 N.C. 123; 
Lillard y. Reynolds, 25 N.C. 366: 
Swain v. Rascoe, 25 N.C. 200, 38 Am. 
D. 720; Jarvis v. Wyatt, 11 N.C. 227. 

Ohio.—Gibson v. McNeely, 11 Ohio 
St erst: 


Pa.—Gernet v. Lynn, 31. Pa. 94; 
Stoner v. Stoner, 44 Pa.Co. 364. 


Tenn.—Vaden v. Hance, 1 Head 300. 


39. Absence of words of limitation 
or inheritance see supra §§ 1501, 1502. 


40. Del.—Grant v. Mullen, 138 A. 
613, 15 Del.Ch. 174; State v. Warring- 
ton, 4 Del. 55. 


Ind.— Dailey v. Kunkel, 
166, 82 Ind.App. 590. 


Kkan.—Jameson v. Best, 261 P. 582, 
124 Kan. 633. 


Ky.—Kirk v. Kirk’s Bx’r, 179 S.W: 
1065, 167 Ky. 69. 


Mich.—Chambers vy. Shaw, 17 N.W. 
2238, 52 Mich. 18. 


Mo.—In re McClelland’s Estate, 257 
S.W. 808. 


pare a aeeh v. Walker, 33 N.J.Eq. 
o 

N.Y.—In re Moehring, 48 N.E. 818, 
154 N.Y. nae 27 N.Y.Civ.Proe. 70; Rood 
v. Watson, 7 N.Y.S. 212, 54 Hun 85. 


Ohio.—Davis v. Corwine, 2 hi 
St. 668. bbe 05" 


Pa.—Drennan’s Appeal, 12 A. 348, 
118 Pa. 176; In re Brownfield’s Hs- 
tate, 8 Watts 465; Brown's Appeal, 
14 A. 130, 10 Pa.Cas. 555; Graham y. 


147 N.E. 


Same title and section number, 


es 


_ Ark: 


(ara F 


§§ 1624-1625] 


been held to apply under a statute which provides 
that every grant shall pass all the estate of the 
grantor unless the intent to pass a less estate shall 
appear by express terms or be necessarily implied.*! 
A life estate will be given in the absence of a re- 
mainder, however, where the terms of the will clear- 
ly show that it is intended,*? as where the devisee is 
prohibited from mortgaging or selling the proper- 
ty;*® so a gift during widowhood or until marriage 
may be of a life estate, although there is no remain- 
der over.** A clear gift of an estate for life has been 
said not to be enlarged to a fee by the omission of a 
limitation over unless a declared purpose is shown to 
dispose of all the testator’s estate,t> but the gift may 
remain a life estate, even though such purpose has 
A devise of ‘an estate for life will 


been expressed.*® 


Gamber, 95 Pa.Super. 187. 


S.C.—Canedy v. Jones, 19 S.C. 297, 
45 Am.Rep. 777; Garrett v. Garrett, 
20 S.C.Eq. 96. 


Tenn.—Green v. Young, 40 S.W. (2a) 
793, 163 Tenn. 16 [quot Cyc]. 


[a] Reasons for rule.—(1) The 
presumption is that a testator intends 
to dispose of his entire estate, and, 
while it is not essential to the crea- 
tion of a life estate in the first taker 
for the testator to dispose of the 
remainder, it is usual and customary, 
and his failure to do so is a circum- 
stance that to some extent negatives 
the theory that he intended to create 
a life estate. Jett v. Cheek, 257 S.W. 
1026, 201 Ky. 584. (2) “Where the 
construction of a will is doubtful the 
law leans in favor of the primary 
rather than the secondary intent and 
in favor of the first rather than the 
second taker as the principal object 
of the testator’s bounty as the first 
taker in a will is presumed to be the 
favorite of the testator and the will 
should be so construed as to make his 
gift effective if possible and the pre- 
sumption may be relied on to support 
the claim that a gift is absolute rath- 
er than a life estate where there is 
no gift over.” Union Trust Co. v. 
Madigan, 35 S.W.(2d) 349, 352, 183 
158 [quot 2 Schouler Wills p 
1015]. 


[b] ‘Gift of use and improvement. 
—Where a will contains a gift of the 
use and improvement of the estate 
of the testator and does not contain 
any other disposition of his property, 
there is a devise in fee of the real es- 
tate. Dallinger v. Merrill, 113 N.E. 
279, 224 Mass. 534. 


{[e] Devise “te hold over and to 
use.”—A will, devising land to wife 
“to hold and to use in raising or cloth- 
ing the children,’ was held to pass 
the whole of the estate in fee to the 
wife in view of absence of gift over. 
Bennett v. Sutphen, 109 A. 669, 266 Pa. 
168. 


41. Green v. Young, 
793, 163 Tenn. 16. 


42. Ala.—Roberts v. Cleveland, 132 
So. 314, 222 Ala.'256; Wilder v. Loehr, 
LOD Sor594, 291, Ala. Got [ct Cye]: 


Conn.—Evans’ Appeal, 51 Conn. 435; 
Sheldon v. Rose, 41 Conn. 371. 


Ga.—Doyal v. Smith, 28 Ga. 262. 


Ind.—Railsback vy. Gordon, 62 N.E. 
90, 28 Ind.App. 97. 


Iowa.—Horak v. Stanley, 249 N.W. 


40 S.W.(2d) 


166; Harvey v. Clayton, 220 N.W. 25, 
206 Iowa 187; Jones v. Clyman, 188 
N.W. 954, 193 Iowa 1248; Criley v. 


Cassel, 123 N.W. 348, 144 Iowa 685. 
Me.—vVarney v. Stevens, 22 Me. 331. 
Md.—Pattison v. Farley, 100 A. 634, 
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tended.+& 


Life Estate.°? 


130 Md. 408 [cit Cyc]. 


Mass.—Cavan v. Woodbury, 133 N. 
EK. 95, 240 Mass. 125; Boston Safe De- 
posit, etc., Co. v. Buffum, 71 N.E. 549, 
186 Mass. 242; Mixter v. Woodcock, 


18 N.E. 578, 147 Mass. 613; Nicker- 
son v. Bowly, 8 Metc. 424, 
Miss.—Magruder Vv. Stewart’s 


Adm’rs, 5 Miss. 204. 


N.J.—Deats v. Ziegener, 89 A. 31, 
82 N.J.Eq. 605. 


N.Y.—Hidt v. Hidt, 127 N.Y.S. 680, 
142 App.Div. 733 [questions certified 
129 N.Y.S. 1121, 144 App.Div. 935, and 
reversed on other grounds 96 N.E. 729, 
203 N.Y. 325 (reh den 98.N.E.. 1136, 
204 N.Y. 6389)]; Matter of Hoyt’s Es- 
tate, 24 N.Y.S. 577, 71,Hun 13; In re 
Kingsley, 145 N.Y.S. 662; Areson v. 
Areson, 3 Den. 458 [rev 5 Hill 410]. 


i eet s v. Scott, 49 N.C. 


Pa. 
A. 477, 272 Pa. 509; Shaner v. Wilson, 
56 A. 1086; 207 Ba. 560; 9 Prob: Rep. 
Ann. 134; In re Nevins’ Estate, 43 A: 
996, 192 Pa. 258; Reynolds’ Estate, 34 
A. 624, 175 Pa. 257; Ritter’s Estate, 
24 A. 120, 148 Pa. 577; In re Brown’s 
Estate, 38 Pa. 289; Kerstein’s Estate, 
18 Pa.Dist. 793; Kane’s Estate, 6 Pa. 
Dist. 553, 19 Pa.Co. 589. 


R.I.—Jenison v. Jenison, 155 A. 246, 
51 RT. 388. 


S.C.—Lawrence v. 
144, 109 S.C. 416; 
8.C.Eq. 359 note. 


Tex.—Haring v. Shelton, (Civ.Anpp.) 
To} S.W. 389 [aff 122 S.W. 13, 103 Tex. 


Burnett, 96 S.E. 
Geiger v. Brown, 21 


W.Va.—Bartlett v. Patton, 10 S.E. 
ZL POO Winieey Gli On LasiktsAnuo ees 


[a] For example, a testamentary 
gift, whereby the testator gave all his 
property to his father ‘‘for him to use 
for his special benefit and his main- 
tenance only and if used in 
any other way, or for any other per- 
son” the clause shall be void, gives to 
the father a life estate only, although 
there is a failure to devise the remain- 
der after his death. Criley v. Cassel, 
123 N.W. 348, 144 Iowa 685. 


{[b] Bule as one of construction.— 
The rule that a gift of personalty for 
life without gift over passes the whole 
estate is a mere rule of construction 
in aid of discovering testator’s inten- 
tion, and not a rule of law. In re 
Rogers’ Estate, 91 A. 351, 245 Pa. 206, 
L.R.A.1917A 168. 


43. Covington v. Covington, 245 S. 
Wie 75; 1965 Key. 667. 


Restriction on alienation as imply- 
ee life estate see supra § 1620. 


Jones v. Clyman, 188 N.W. 954, 


193" Iowa 1248; Connelly’s Estate, 1 
Pa. Dist.&Co. 561. 


Personal property. 
it has been held that a bequest of personal property 
for life is an absolute gift,*® but this is said to be a 
rule of construction rather than a rule of law.®° 
There is authority that there need not be an express 
remainder to create a life estate.>+ 


[§ 1625] e. Personal Property as Subject of 
Life estates may be created by will 
in personal property,®* including sums of mon- 
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not be interpreted as a devise of a fee merely to 
avoid intestacy as to the remainder,*’ but, where the 
devise is not clearly for life, the fact that the tes- 
tater would die intestate as to the remainder may 
indicate that a fee and not a life estate was in- 


Where there is no gift over, 


Creation of life estate by devise 
during widowhood generally see supra 
§ 1615. 


45. Union Trust Co. v. Madigan, 
35 S.W.(2d) 349, 183 Ark. 158. 


[a] EBPurpose to dispose of entire 
property given effect.—A will, giving 
the testator’s wife all real and per- 
sonal property to do with as _ she de- 
sired so long as she lived and at her 
death certain money legacies were to 
go to nephews and certain city lots to 
others, will not be construed as creat- 
ing a life estate, where it appears 
that it was the testator’s intention to 
dispose of his entire property, since 
such purpose would be defeated if the 
wife took only a life estate, as farm 
land not specifically devised at her 
death would be left undisposed of. 


In re McClelland’s Estate, (Mo.) 257 
S.W: 808. 

46. Parks v. iis: 100 Ind. 148. 

47. beer v. Stanley, (Iowa) 249 
N.W. 16 

43. 7 re Buckley’s Will, 237 N.Y. 
S. 293, 135 Misc. 156. 

49. State v. Warrington, 4 Del. 
553 Williams v. Floyd, 112 A. 377%, 12 
Del.Ch. 256; In re Yeity’s Estate, 90 
Pa.Super. 130. 

[a] Gift over on contingency 


which does not hayppen.—If there bea 
general gift of personal property to 
one for life, with a gift over on a con- 
tingency which does not happen, the 
life beneficiary takes an absolute es- 
tate. Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256. 


50. In re Yeity’s Estate, 90 Pa.Su- 
per. 130. 
51. Deats v. Ziegener, 89 A. 31, 82 


N.J.Eq. 605; Geiger v. Brown, 21 S.C., 
Eq. 359 note. 


Sime Generally see Estates §§ 243- 


53. Ark.—King v. Stevens, 
W. 656, 146 Ark. 443 [cit Cyc]. 


Del.—Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256. 


Ill.—Boon v. Boon, 
348 Ill. 120; Gahan v. Golden, 162 N.E. 
164, 330 Ill. 624; Belleville Sav. Bank 
Vv. Aneshaensel, 131 N.E. 682, 298 Ill. 
292; Kern v. Kern, 127 N.E. 396, 293 
Ill. 238; Cole v. Cole, 126 N.B. 752, 
292 Ill. 154; Pratt v. Skiff, 124 N.E. 
534, 289 Ill. 268; Wixon v. Watson, 73 
N.E. 306, 214 111.158; Trogdon v. Mur- 
phy, 85 Ill. 119; Hetfield v. Fowler, 
60 Ill. 45; Waldo v. Cummings, 45 Tl. 
421; Boyd v. Strahan, 36 Ill. 355; 
Dickinson v. Griggsville Nat. Bank, 
111 Ill.App. 183 [aff 70 N.E. 593, 209 
fil. 350). 


Kan.—Galloway v. Freeburg, 156 P. 
766, 97 Kan. 765. 


Ky.—McKee v. McKee’s Ex’r, 82 S. 


225 8. 


180 N.E. 792, 
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ey,°* notes,®® stocks and bonds,5* mortgages,°*? and 
securities;°* but it has been held that hfe estates 
in the items enumerated are not favored and the 
testator will not be held to have so intended unless 
such intention is clearly and unequivocally express- 


GGY2O 


Consumable property.®° 


While the rule has been 
laid down, more particularly by the earlier authori- 
ties, that where the use of any article of personalty of 
such a nature that it is necessarily consumed by its 
use is given to a legatee for life with the remainder 
over, the legatee for life takes the absolute property 
in the thing bequeathed and the limitation over is 
void,*! it has been held by other authorities that a 
life estate in such property may be created,®? al- 
though, so long as it is a question of construction 
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in the property, if it sufficiently appears that it 
cannot be enjoyed except by its consumption it will 
be held that it was the intention to give the absolute 
title to the beneficiary,®* and it has also been held 
that the gift is to be regarded according to the nature 


of the property and if of perishable articles, the 


given,°® 


whether the intention was to give but a lfe estate 


IW. 451) 26) Keyels. 736° Clements v- 
Reese, 74 S.W. 1047, 25 Ky.L. 221. 


“ Md.—Evans yv. Iglehart, 6 Gill & J. 
yoke 


Neb.—In re Wecker’s Estate, 243 N. 
W. 642, 123 Neb. 504. 


N.H.—French v. Hatch, 28 N.H. 331. 


N.J.—Buck v. Beckman, 139 A. 803, 
102 N.J.Eq. 94; Peirsol v. Roop, 40 A. 
124, 56 N.J.Eq. 739; Robeson v. Shot- 
well, 36 A. 780, 55 N.J.Eq. 318 Laff 
AT WAL 2115; | 5S UNG. Ed. 82413 Wee v. 
Babcock, 14 A. 473, 19 A. 622, 45 N.J. 
Eq. 353. 


N.Y.—Matter of Ryder, 58 N.Y-.S. 
635, 41 App.Div. 247; House v. Ray- 
mond, 3 Hun 44, 5 Thomps.&C. 248; 
In re Sweeney’s Will, 200 N.Y.S. 328, 
120 Misc. 663; In re Kingsley, 145 N. 
Y.S. 662. 


N.C.—Black v. Ray, 
Jarvis v. Wyatt, 11 N.C. 


Pa.—Davis’ Appeal, 100 Pa. 201; 
Hagerty v. Albright, 52 Pa. 274; Palm 
v. Palm, 51 Pa.Super. 260; Kane’s Hs- 
tate, 19 Pa.Co. 589; Scheidt’s Estate, 
1 Leg.Chron, 25. 


R.I.—Tingley v. Harris, 40 A. 346, 
20 Ral. 517; 


S.C.—Bllison y. Mattison, 98 S.E. 
SOS Ones mT COllini aver Gr Leen: 19 
S.C.L. 346; Geiger v. Brown, 21 S.C. 
Eq. 359 note. But see Dunlap v. Gar- 
lington, 7 SC. 5673) Carry, Porter, 
6 S.C.Eq. 60 (in both of which it was 
said that words which convey only a 
life estate in land give an absolute 
interest in personal property). 


Tenn.—Johnston v. Osmont, (Ch.A.) 
59 S.W. 644. 


Va.—Shackelford v, Newbill, 2 Patt. 
&H. 232. 


[a] Proceeds from sale of realty. 
—Where the testator devised land to 
his wife for life, at her death the land 
‘to be sold and equally divided among 
his five chiidren, the portion falling 
to two daughters to be theirs for life, 
and then to their children forever, the 
daughters did not take an absolute es- 
tate, so as to bar their children from 
any rights under the will, because the 
proceeds were personalty, but they 
took a life estate. Ellison v. Matti- 
son, 98 SH. 840, 112 S.C. 183. 


[b] Life estate created.—King v. 
Stevens, 225 S.W. 656, 146 Ark. 443; 
Boon v. Boon, 180 N.E. 792, 348 Ill. 
120; Cort v. Massie, 171 Ill.App. 123; 
Taggart’s HXx’r v. Taggart, (Ky.) 121 
S.W. 693; Conant v. St. John, 124 N. 
BE. 486, 233 Mass. 547; Clarke v. In- 
habitants of Andover, 92 N.E. 1013, 


18 N.C. 334; 
227. 


207 Mass. 91; Bateman v. Case, 136 
N.W. 590, 170 Mich. 617; Deats w~ 
Ziegener, 89 A. 31, 82 N.J.Eq. 605; In 
re Hamlin, 126 N.Y.S. 396, 141 App. 
Div. 318; Williams v. Best, 142 S.E. 2, 
195 N.C. 324; Ellison v. Mattison, 98 
SIE 8401125 SiG wees banker mv. 
Milam,  (Tenn.) ,61 S.W.(2d) 674; 
Morse v. Stoddard’s Estate, 98 A. 991, 
90 Vt. 479. 


Language necessary or sufficient to 
create life estate see supra §§ 1609- 
1615. 


Remainder in personal property see 
infra § 1661. 


54. U.S.—Strickland v. Strickland, 
el NEE 592) 20 etl 64s pean cy, 
Northern Trust Co., 107 N.E. 186, 
266 Ill. 205 [rev on other grounds 186 
Ill.App. 139]. 


Kan.—Galloway v. Freeburg, 156 P. 
766, 97 Kan. 765. 


_ Ky.—Thomas’ Adm’r v. Thomas, 
294 S.W. 776, 220 Ky. 101; Watkins’ 
eee v. Watkins’ Ex’rs, 120 S.W. 


Mich.—Sellick y. Sellick, 173 N.W. 
609, 207 Mich. 194, 5 A.L.R. 1621. 


N.J.-_-In re Van Wagoner’s Estate, 
OT ALS 98) 


N.Y¥.—Smith v. Van Ostrand, 64 N. 
Y. 278 [rev on other grounds 3 Hun 
450, 5 Thomps.&C. 664]; Hodgman v. 
Cobb, 195 N.Y.S. 428, 202 App.Div. 259. 


Teer re Scott’s Estate, 169 A, 
(od. i 

[a] Money as consumable article. 
—A bequest of money does not neces- 
sarily vest an absolute estate in the 
life tenant on the theory that its en- 
joyment means its destruction. Wix- 
on v. Watson, 73 N.E. 306, 214 Ill. 158. 


55. Fowler v. Smith, 156 N.E. 913, 
24 Ohio App. 324; In re Scott’s Hstate, 
(Ba. 69 PAN 738 


[a] Thus, where the testator be- 
queathed all his property to his wife 
for life, she was held to take a life 
estate in a note to the testator. Fow- 


ler v. Smith, 156 N.E. 918, 24 Ohio 
App. 324, 
56. Burnell v. United States, 44 Ct. 


Cl. 535; Rock Island Bank & Trust Co. 
v. Rhoads, 187 N.H. 139, 353 Ill. 131; 
In re Mahlstedt’s Will, 250 N.Y.S. 
628, 140 Mise. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App.Div. 
891]; Rugg v. Smith, 177 N.E. 784, 
40 Ohio App. 101. 


57. Galloway v. Freeburg, 
766, 97 Kan. 765. 


58. Breidenbach y. Walter’s Ex’rs, 


156 P. 


[§ 1626] f. Duration of Estate; 
Whether an estate is limited for the life of the devi- 
see or for another period depends on the facts of each 
case.2* A gift to beneficiaries for their lives endures 


use of which consists in their consumption, it 
amounts of necessity to an absolute gift of the prop- 
erty®* while if it is of articles which may depreciate 
by using, but which will not necessarily be consum- 
ed or worn out in that way, a full title thereto is not 


Conditions. 


(Ky.) 119 S.W. 204. 


59. Darragh v. Barmore, (Tex: 
Commn.App.) 242 S.W. 714 [rev on 


ue grounds (Civ:App.) 231 S.W. 
472]. 
[a] Intention to bequeath life es- 


tate not expressed.—Darragh v. Bar- 
more, (Tex.Commn.App.) 242 S.W. 714 
[rev (Civ.App.) 231 S.W. 472]. 


Construction in favor of absolute 
interest see supra § 1528. 


60. Remainder see infra § 1661. 


Right of life tenant to consume 
property see supra § 1455, 


61. Christler’s Ex’r v. Meddis, 6 
B.Mon. (Ky.) 35; Gentry v. Jones, 6 
J.J.Marsh. (Ky.) 148; Evans v. Igle- 
hart, 6 Gill & J. (Md.) 171; Merrill 
v. Emery, 10 Pick. (Mass.) 507. See 
Benton v. Dudley, 155 A. 85, 113 Conn. 
267 (under Gen. St. § 4896). 


62. Wixon vy. Watson, 73 N.E. 306, 
214 Ill. 158. 


_{a] Where only income is given, 
life estate may be created and make 
the gift over valid. Lewis v. Pitman, 
14 S.W. 52, 101 Mo. 281. 


Conversion and investment see in- 
fra § —. 

63. Wixon vy. Watson, 73 N.E. 306, 
214 Ill. 158. 


64. Whittemore v. Russell, 14 A. 
197, 80 Me. 297, 6 Am.S.R. 200. 
65. Whittemore v. Russell, 14 A. 


197, 80 Me. 297, 6 Am.S.R. 200, 
66. See cases infra this note. 


{a] Terms of will construed.—(1) 
Where the testator’s daughter’ was 
threatened with insanity, a devise to 
her of a life estate “to be held joint- 
ly with her husband,” and if she were 
sent to an insane asylum her interest 
to cease and her husband should have 
the whole estate therein, was held 
to give the husband a life estate 
which continued after the wife's 
death. Wickersham y. Wickersham, 
192 S.W. 688, 174 Ky. 604. (2) 
will providing that the homestead 
should be left intact so long as the 
wife lived, that “after she leaves it” 
it should go to the daughters, and 
that if neither daughter lives thereon 
it may_be sold, gives a life estate to 
the widow not affected by her remar- 
riage, the phrase “after she leaves” 
being construed to refer to her death, 
not her removing or remarrying, so as 
not to defeat the clear intent to keep 
the property intact during her life. 
Wetzel Vv. Hecht) 1220) Saws ses .eaed 
Mo. 610. (3) Where a testator left 
one half the income of his property 


For later cages, developments and changes in the law see Annotaticns, same title and section number. 
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until the death of the survivor,®* particularly when 
the gift over of the whole is not until the death of 
In accordance with 
the prescribed purpose of the testator, the happen- 
ing of a contingency or condition may create™® or ter- 
A bequest fora period which 
may be for life but which is subject to be enlarged 


all the beneficiaries for life.*8-& 


minate’! a life estate. 
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76 
gency." 


to a fee on the fulfillment of a condition is of a life 


estate.7? 


to his wife for life, and one half to 
his son until he is thirty years of 
age, the wife and son to have, ‘‘during 
the years above limited,” the use and 
occupation of his residence, and in an- 
other clause permitted his son to have 
one half the property set off to him 
when he is thirty years of age, and to 
include in his half such residence, 
“subject to the privilege of the wife 
hereinabove described,” it was hela 
that the phrase, “during the years 
above limited” gave the wife the right 
to the use and occupation of the house 
for life, and not merely until the son 
reached the age of thirty years. Mul- 
ford v. Mulford, 6 A. 609, 42 N.J.Ea. 
68. (4) A devise in trust to rent 
for nineteen years from the date of 
the will, and pay the income to the 
testator’s wife and daughter for sup- 
port of them and the survivor “during 
said 19 years or during the lives of” 
them and the survivor, is not for their 
lives, if they live beyond the nineteen 
years, but for nineteen years or such 
time as they live, if less than that. 
Anthony v. Van Valkenburgh, 139 N. 
NES OA ADO by) oon. | Coe AS 
will directing the executor to divide 
certain rents equally among grand- 
children living at the time of the tes- 
tatrix’s death, the renting and divi- 
sion of rents to continue for a period 
of twenty-five years after her death 
or until the last of her three sons 
died, was held to devise such rents 
and profits to the grandchildren liv- 
ing at the testatrix’s death for twen- 
ty-five years, or until the death of the 
last son if he should survive the 
twenty-five-year period. Eager v. 
McCoy, 228 S.W. 709, 143 Tenn. 693. 

Gifts during widowhood or until 
marriage see supra § 1615. 

67. Conn.—Glover v. Stillson, 15 A. 
752, 56 Conn. 316; Jacobs v. Bradley, 
36 Conn. )3s65. 


Ill.— Cheney v. Teese, 108 Ill. 473. 


Mass.—Blanchard v. Brooks, 
Pick. 47. 

N.Y.—Dana v. Murray, 26 N.E. 21, 
122 N.Y. 604. 


Pa.—Lentz v. Lentz, 2 Phila. 117. 
S.C.—Richardson v. Manning, 33 S. 
C.Eq. 454 


Va.—Wootten vy. Wootten’s HEx’r, 2 
Patt.&H. 494. 


Ont.—Haight v. Dangerfield, 5 Ont. 
L. 274, 2 Ont.W.R. 120. 


68-69. Davis v. Goodman, 
115, 17 Del.Ch. 231. 


70. Mitchell vy. Long, 
Vaughan v. Vaughan’s Ex’ 
603, 97 Va. 322. 


71. Conn.—Rudkin v. Rand, 91 A. 
198, 88 Conn. 292. 

Hawaii.—Bertelman v. Kahilima, 14 
Hawaii 378. 

Mass.—Faxon v. Faxon, 55 N.E. 316, 
174 Mass. 509; Wilmarth v. Bridges, 
113 Mass. 407. 


Pa.—Morris v. Morris, 
&Co. 634. 


12 


152 A. 


80 Pa. 


Xoo 


516; 
S.E. 


igeieasbist, 


Even though the gift standing alone would 
be a fee, a life estate is given where the absolute es- 


S.C.—Aaron y. Beck, 30 S.C.Eq. 411. 


Wis.—In re Littlewood’s Will, 71 
N.W. 1047, 96 Wis. 608. 


Gifts during widowhood or until 
marriage see supra § 1615. 


72. U.S.—Shriver’s Lessee v. Lynn, 
2 How. 43, 11 L.Ed. 172. 


Ga.—Stone v. Franklin, 15 S.E. 47, 
89: 'Ga. 195. 


Tll.— Wills v. Southwell, 
70, 334 Ill. 448. 


Ky.—Hill v. Harding, 17 S.W. 199, 


166 N.E. 


437, 92 Ky. 76, 18 Ky.L. 380; Waggen- 
er v. Waggener, 3 T.B.Mon. 542. 

Mich.—Walsh y. Walsh, 227 N.W. 
537, 248 Mich. 458. 

N.C.—Bell v. Gillam, 157 S.E. 60, 
200 N.C. 411; Gurley v. Wiggs, 135 
S.E. 858, 192° N.C.’ 726; Mooney v. 
Evans, 41 N.C. 363; Felton v. Billups, 
21 N.C. 584. 

Pa.—Smith v. Coffman, 73 <A. 457, 
224 Pa. 411. 


Wis.—In re Smith’s Will, 161 N.W. 
749, 165 Wis. 207. 


[a] For example (1) a provision, 
whereby the testator len€s property 
to his grandson with a further pro- 
vision that the devisee shall have the 
fee if he Should live to manhood and 
beget heirs lawfully, creates a life 
estate, subject to be enlarged to a fee. 
Felton v. Billups, 21 N.C. 584. (2) 
Under a will devising income to a 
beneficiary until she reached fifty 
years of age, at which time she was 
to get the principal, it was held that 
the beneficiary acquired a life estate. 


Crane v. Fidelity Union Trust Co., 
£33 “At 2053799 N Sg. 164-2 (3) Pro- 
visions deferring distribution until 


legatees reach the age of forty years 
was held to create life estates, with 
remainder over subject to be convert- 
ed into fee on compliance with con- 
ditions after reaching the required 
age. Wills v. Southwell, 166 N.E. 70, 
334 Ill. 448. 


Limitation over on death without 
issue as creating: 


Fee conditional see supra § 1568. 
Life estate see supra § 1622. 


73. Nickerson v. Hoover, 115 N.E. 
588, 70 Ind.App. 343; Bryan v. Harper, 
98 S.E. 822, 177 N.C. 308. 


[a] For example, a will devising 
land to the testator’s daughter forever 
on condition of her having children 
was held to create a life estate capa- 
ble of being enlarged into fee. Nick- 
erson v, Hoover, 115 N.E. 588, 70 Ind. 
App. 343. 


Effect of various parts of will see 
supra § 1610. 


Fee subject to condition subsequent 
see supra § 1565. 


74, Bell v. Gillam, 157 S.E. 60, 200 
N.C. 411; Gurley v. Wiggs, 135 S.B. 
858, 192 N.C. 726; Buntin v. Plummer, 
46 S.W.(2d) 60, 164 Tenn. 87; Ander- 
son v. Lucas, 204 S.W. 989, 140 Tenn. 
336; Owen v. Hancock, 1 Head (Tenn.) 
563; McNish vy. Bryan, 2 Tenn.Civ.A. 


tate is subject to a condition precedent.” 
fillment of the condition the enlarged estate will 
vest,’+ but it will be defeated if the life tenant dies 
prior to that time.*® 
erty for life, with limitation over upon a contingen- 
cy, becomes absolute upon a failure of the contin- 


[§ 1627] g. Successive Life Estates. 
life estates may be created in the same property,’* 
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On the ful- 


A bequest of personal prop- 


Suecessive 


443; In re Smith’s Will, 161 N.W. 
749, 165 Wis. 207. See Nott v. Fitz- 
gibbon, 64 S.W. 26, 107 Tenn. 54 (hold- 
ing that, under a devise in terms for 
life, but with no disposition over ex- 
cept in case the first devisee dies 
without issue, the life estate will be 
enlarged on the birth of isSue into a 
fee, but determinable on the devisee 
dying without issue). 


[a] Thus (1) under a will giving 
land to the testatrix’s daughter for 
life with remainder to her children, 
with a further provision that if the 
daughter shall survive her husband 
she shall have a fee simple, on the 
death of her husband, the daughter 
had an indefeasible fee. Gurley v. 
Wiges, 135 S.E. 858, 192 N.C. 726. (2) 
Where the testator devised land in 
fee to his son, and by codicil devised 
it to him ‘“‘for his sole use and purpose 
during the term of his natural life 
providing there be no issue,” the will 
was held to devise land in fee if issue 
were born. In re Smith’s Will, 161 N. 
W. 749, 165 Wis. 207. 


75. Waggener v. Waggener, 3 T.B. 

Hepa: (Ky.) 542; Register v. Elder, 

2 S.W. 699, 231 Mo. “221; 

iE atics 41 N.C. 363; Felton v. Billups, 

21 2N.C., §843 Smith v. Coffman, 73 A. 
457, 224 Pa. 411. 


[a] Thus, where the testator de- 
vised Jand to his grandson providing 
that at his death the title should vest 
in his sister if she should be then 
living, ete., in such terms that the 
devise to the grandson was of a life 
estate, such grandson could not have 
a fee-simple estate while his sister 
was living and there was a chance 
she would survive him. McClintock v. 
Meehan, 113 N.E. 43, 273 Tl. 434. 


76. Derickson y. Garden, 5 Del.Ch. 
323. 


Ve ie U.S.—In re Youtsey, 


Mooney v. 


260 F. 


Soda —Riverside Trust Co. v. Rog- 
ers, 96 A. 180, 89 Conn. 690; Webb v. 
Goodnough, it ee CESS Conn. 216. 


Mo.—O’Brien v. Sedalia Trust Co., 
5 S.W.(2d) 74, 319 Mo. 1001. 


N.J.—Reeve v. Troth, (Ch.) 42 A. 
571; Brombacher v. Berking, 89 A. 
134, 56 N.J.Eq. 251. 


N.Y.—Monarque v. Monarque, 80 N. 
Y. 320, 8 Abb.N.Cas. 102 [rev 19 Hun 
332]; Striker v. Mott, 28 N.Y. 82. 


N.C.—Bird v. Gilliam, 28 -‘S.E. 489, 
121 N.C. 326. 


Pa.—Todd v. Armstrong, 62 A. 1114, 


213 Pa. 570; Irwin v. Hill, 45 A. 55, 
ee Pa. 224; Fox v. Dunmon, 4 Phila. 
“a 


Tex.—Neely v. Brogdon, (Civ.App.) 
214 S.W. 614. 


[a] Successive life estates hela 
créated.— Wilson v. Ward, 138 So. 826, 
224 Ala. 147; Benton v. Dudley, 155 
A. 85, 113 Conn. 267; Millikin Nat. 
Bank of Decatur v. Wilson, 174 N.E. 
857, 343 Ill. 55, 75 A.L.R. 117; Holmes 
v. Mackenzie, 84 A. 340, 118 Md. 210: 
Berdel, v.. Berdel, 211 N.Y.S. 177, 125 
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but the number may be limited by statutes relating to 


perpetuities.7§ 


[§ 1628] h. Power Given to Life Tenant*?°—(1) 
Subject to exceptions and qualifica- 
tions based upon the character of the power grant- 
ed and the effect to be given the express or implied 
intention of the testator hereinafter discussed®® the 
fact that a power of disposition is conferred upon 
the life tenant will not as a rule prevent the creation 
by a testator of a life estate in his property whether 
it be realty, personalty, or both, and a limitation over 
after its termination,®! the matter being the subject 
of express statutory regulation in some jurisdic- 
A power of sale**® or an absolute and unre- 
stricted power of disposition’* is not considered to 
be inconsistent with, or repugnant to, a life estate. 


In General. 


tions.82 


Mise. 496; In re Croft’s Estate, 203 
N.Y.S. 365, 122 Misc. 182. 


78. See statutory provisions. 
see Perpetuities §§ 94, 98-106. 


79. Cross references: 


Extent of power and exercise see in- 
fra § 1942. 

Power of disposition in life tenant as 
rendering remainder contingent or 
vested see infra §§ 1717, 1718. 


Property subject to disposition see 
infra § 1953. 

That unlimited power of disposition 
implies fee see supra § 1513. 


80. See infra §§ 1628-1638. 


81. Ill—Rock Island Bank & 
Trust Co. v. Rhoads, 187 N.E. 139, 353 
Tll. 131; Ward v. Caverly, 114 N.EH. 
934, 276 Ill. 416; Skinner v. McDow- 
ell, 48 N.B. 310, 169 Ill. 365, 61 Am. 
S.R. 183; Walker v. Pritchard, 12 N. 
EF. 336, 121 Ill. 221 [aff 22 ill.App. 
286]. 

_ Ind.—Booker vy. Deane, 163 N.E. 287, 
88 Ind.App. 72. 


Iowa.—Nelson v. Horsford, 208 N. 
W. 341, 201 Iowa 918, 45 A.L.R. 515; 
Iowa City State Bank v. Pritchard, 
202 N.W. 512, 199 Iowa 676; Paxton 
v. Paxton, 119 N.W. 284, 141 Iowa 96. 


Ky.—Lickteig v. Lickteig, 33 S.W. 
(2d) 641, 236 Ky. 540; Lanciscus v. 
Louisville Trust Co., 256 S.W. 424, 201 
Ky. 222. 


Mass.—Bramley v. White, 183 N.E. 
761, 281 Mass. 343; Dana v. Dana, 70 
N.E. 49, 185 Mass. 156, 9 Prob.Rep. 
Ann. 493. 3 

N.Y.—In re Pierson, 110 N.Y.S. 476, 
58 Misc. 94. 


[a] Partial power to alienate prop- 
er.—A testator can give a life estate 
in personalty for and during the life- 
time of the beneficiary, and then pro- 
ceed to measure the power and au- 
thority, and in doing so include all 
those of an absolute owner except a 
limitation upon his right to dispose of 
the property by will, it being only 
where a certainly absolute title or 
estate is given that restraint against 
alienation is disallowed. Lanciscus 
v. Louisville Trust Co., 256 S.W. 424, 
201 Ky. 222. 


{[b] Character of future interest. 
—The future interest so created is 
not a technical “remainder’’ interest, 
if the property is nonperishable per- 
sonalty, but only confers on the fu- 
ture taker title to the remnant or res- 
idue of the property. Lanciscus v. 
Louisville Trust Co., 256 S.W. 424, 201 


And 


Such a power is appurtenant to the life estate.*? 


Actually, although something less than a fee is giv- 
en,°° the tenant receives something more than a life 


Construction. 


pes walle? 


aa. In General. 


Ky. 222. 
Life estate with: 

Absolute power of disposition see in- 
fra §§ 1629-1631. 

Contingent or limited power of dispo- 
sition see infra § 1632. 


Power: 


For support and maintenance see 
infra § 1632. 

Of Giswoeal at death see infra § 
633. 


82. See infra § 1630. 


83. Morgan vy. Christian, 133 S.W. 
982, 142 Ky. 14; In re Rumsey’s Es- 
tate, 135 A. 119, 287 Pa. 448; Brierley 
v. Garrett, 12 Pa.Dist. 655. 


[a] Bhus, although a fee given by 
will cannot be qualified or controlled, 
if only a life estate is given the wid- 
ow, subject to be defeated by mar- 
riage, a power given to her to sell to 
her sons is not inconsistent with the 
qualified interest devised. Morgan y. 
Christian, 183 S.W. 982, 142 Ky. 14. 


84. Willie vy. Hines-Yelton Lumber 
Co., 135 S.B. 505, 163 Ga. 64; Melton 
v. Camp, 49 S.E. 690, 121 Ga. 693, 10 
Prob.Rep.Ann. 147; Threlkeld  v. 
Threlkeld, 141 S.W. 1121, 238 Mo. 459; 
Tax Commission of Ohio v. Oswald, 


| 141 N.H. 678, 109 Ohio St. 36. 


85. Troy v. Troy, 60 N.C. 624. 


86. Simmons v. Taylor, 46 N.Y.S. 
730, 19 App.Div. 502; Tax Commission 
of Ohio v. Oswald, 141 N.E. 678, 109 


Ohio St. 36; Kerstein’s Est., 18 Pa. 
Dist. 793. 
87. Turnbull v. Leavitt, 123 N.w. 


43, 158 Mich. 545; Simmons v. Taylor, 
46 _N.Y.S. 730, 19 App.Div.. 502° 
Swarthout v. Ranier, 22 N.Y.S. 198, 
67 Hun 241; Tax Commission of Ohio 
v. Oswald, 141 N.E. 678, 109 Ohio St. 
36; Kerstein’s Est., 18 Pa.Dist. 793. 


88. Tax Commission of Ohio v. 
Oswald, 141 N.E. 678, 109 Ohio St. 
36. 


89. In re Curran’s Estate, 167 A. 
597, 312 Pa. 416. 


s0-91. Ark.—Archer vy. Palmer, 167 
Bae 99, 112 Ark, 527, Ann.Cas.1916B 
573. 

Ga.—Willie v. Hines-Yelton Lum- 
ber Co., 135 S.B. 505, 168 Ga. 64. 


Mo.—Bowles v. Shocklee, 276 S.W. 
17; Underwood v. Cave, 75 S.W. 451 
176 Mo. 1. 


i} 


Pa.—Levy’s Estate, 25 A. 1068, 1070, 


153 Pa. 174 [aff 11 Pa.Co. 266]. 
Wis.—-Lichter v. Thiers, 121 N.W. 


estate;87 the estate, it is true, is not greater, but 
there is an estate and a power.’8 <A life tenant, hav- 
ing the general power of appointment, in a sense, has 
complete dominion over the property.*® 


The power of disposition, in so far 


as it affects the character of the estate devised or be- 
queathed, must be construed in view of all parts of 


[§ 1629] (2) Nature of Power—(a) Absolute— 


One of the tests in determining 


whether a fee or a life estate is given under the terms 
of a will is whether or not the first taker is given 
an unlimited power of disposition.®? 


Although the 
eee 139 Wis. 481, 14 Prob.Rep.Ann. 


Ont.—Re Silverthorn, 15 Ont.L. 112, 
10 Ont.W.R. 798. 


[a] TIllustrations.—(1) Where the 
testator has given a life estate with 
power of disposition, an expression 
in a subsequent part of the will of a 
doubt whether the power of sale 
would not make the life tenant the 


absolute owner of the whole estate, 


4nd a direction that, in case the law 
gave such a construction to the de- 
vise, another person should hold the 
fee of the estate in trust, does not 
convey to the latter any interest in 
the property. Troy v. Troy, 60 N.C. 
624. (2) A codicil authorizing a cer- 
tain person to keep the _ testator’s 
farm for life if he desires, “and leave 
it so some of my family can own it,” 
did not revoke a clause in the will for 
the sale of the farm preferably to one 
of the family but only postponed the 
sale until the life tenant should with- 
draw his desire further to occupy, or 
should die. Phelps v. Stoner’s Adm’r, 
212 S.W. 423, 184 Ky. 466. (3) A de- 
vise to plaintiffs of all the testator’s 
realty, after the death of his wife, 
standing alone, gives a life estate to 
the wife with a vested remainder to 
plaintiffs, but when read with relation 
to prior clauses conveying property 
to the wife absolutely and giving ab- 
solute power of. sale, such devise 
must be construed as subject to the 
wife’s power of sale, and not as grant- 


ing the wife only a life estate. 
ere v. Shocklee, (Mo.) 276 S.W. 
[b] Will and codicil.—Where the 


testator by his will gave his entire 
estate to his widow for life, with 
power of consumption, but subse- 


) quently directed by codicil that a por- 


tion of the estate so given the widow, 
that is, the farm on which he resided, 
should go to his son at a fixed valua- 
tion, the testator substituted for the 
farm itself the sum to be paid for it 
by the son, and to be used by the wid- 
ow for her maintenance, if she so 
desired, the testator’s intention that 
she should have his entire estate for 
her maintenance, as expressed in the 
will, not being disturbed by the codi- 
eil, but only the mode of carrying it 
out being changed, and the son took 
the farm charged with the lien of the 
valuation placed on it by the testa- 
pea A ia ad v. Houser, 112 A. 29, 268 
a. 5 


92. Wintuska v. Peart, 36 S.W.(2d) 
50, 287 Ky. 666; Sisson v. Si 
SuW,, 15, 208 Ky..B4a one ae ate 
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> W.(2d) 867, 157 Tenn. 571; 


§ 1629] 


general rule that a gift by will of property generally 
or indefinitely with a power to dispose of the same 
absolutely and without limitation creates a fee in the 
beneficiary®* is, in some jurisdictions, applied to a 
gift of a life estate, it being held that where prop- 
erty is willed to a beneficiary for life, and he is giv- 
en therewith an absolute and unlimited power of 
disposal, he thereby acquires an absolute fee®* and 
In other jurisdictions 
the power to dispose absolutely of the estate enlarg- 


a limitation over is void.?® 


WILLS 


es the first taker’s interest into a fee, but does not 


93. See supra §§ 1518, 1540. 


94 Ironside v. Ironside, 130 N.W. 
414, 150 Iowa 628; In re Will of Bur- 
bank, 28 N.W. 648, 69 Iowa 378; Wal- 
ler v. Sproles, 22 S.W.(2d) 4, 160 Tenn. 
11; Van Deventer v. McMullen, 11 S. 
McKnight 
v. McKnight, 115 S.W. 134, 120 Tenn. 
431; Hair v. Caldwell, 70 S.W. 610, 
109 Tenn. 148; Bradley v. Carnes, 27 
S.W. 1007, 94 Tenn. 27, 45 Am.S.R. 
696; McGavock v. Pugsley, 12 Heisk. 
(Tenn.) 689; Pillow v. Rye, 1 Swan 
(Tenn.) 185; Moseley v. Stewart, 
(Tenn.Ch.A.) 52 S.W. 671; Ogden v. 
Maxwell, 140 S.E. 554, 104 W.Va. 553; 
Wiant v. Lynch, 140 S.E. 487, 104 W 
Va. 507; Totten v. Dawson, 139 S.E. 
858, 104 W.Va. 274; National Surety 
Co. v. Jarrett, 121 S.E. 291, 95 W.Va. 
420, 36 A.L.R. 1171; Milhollen’s 
Adm’r v. Rice, 13 W.Va. 510. 


_ [a] RBule of property.—‘‘The rule 
in this state . has become a rule 
of property.’’ Waller v. Sproles, 22 
S.W.(2d) 4, 6, 160 Tenn. 11. 


[b] Rule applies to personalty.— 
Davis v. Richardson, 10 Yerg. (T’enn.) 
290, 31 Am.D. 581; David v. Bridg- 
man, 2 Yerg. (Tenn.) 557; Smith T. 
v. Bell, Mart. & Y. (Tenn.) 302, 17 Am. 
D. 798; Barford v. Street, 16 Ves.Jr. 
135, 33 Reprint 935; Bradly v. West- 
eott, 13 Ves.Jr. 445, 33 Reprint 361; 
Hixon vy. Oliver, 13 Ves.Jr. 108, 33 
Reprint 235. 


{c] Dominant intent controls.—If 
the primary or dominant intent be 
to create a life estate, then such in- 
tent will prevail over words indi- 
cating an absolute and unlimited pow- 
er of disposition; and vice versa, if 
the absolute and unlimited power of 
disposition appears to be the primary 
or dominant intent of the instrument, 
then a fee simple estate will be there- 
by created. Ogden v. Maxwell, 140 
S.E. 554, 104 W.Va. 553. 


{d] Gift of freedom to slave will 
not be defeated. Jacob vy. Sharp, 
Meigs 114. 


95. See infra § 1637. 


96. Roberson v. Hurst, 190 P. 402, 
80 Okl. 115 [mod on other grounds 194 
P. 898, 80 Okl. 115]. 


{al Illustration—A will giving 
all the testator’s real estate to his 
wife and her three minor children, 
and giving her absolute control of the 
estate during their minority, and the 
management during her life, with 
power to lease, sell for support of 
minors, and reinvest the proceeds, if 
necessary for the education of the 
children, devised a fee to the wife, 
with a contingent remainder over to 
the minor children, and authorized 
her to execute notes secured by mort- 
gages on the property. Roberson v. 
Hurst, 190 P. 402,.80 Okl. 115 [mod 
on other grounds 194 P. 898, 80 Okl. 
115]. 

97. See supra text and note 93. 


98. Todd’s Guardian v. Todd’s 
Adm’rs, 159 S.W. 702, 155 Ky. 209. 


[a] Beason for rule.—‘“The rule 


that an ascertainable intent is to 
govern put an end to the rule of law 
that a gift to A. for a life estate with 
full power of disposition, remainder 
in what might be left at his death to 
B., gave a fee to A. and nothing to B. 
Both rules cannot coexist. The in- 
tent to give something to B. is too 
plain.” Crowell vy. Chapman, 154 N. 
EH. 397, 257 Mass. 492. 


$9. Willie v. Hines-Yelton Lum- 
ber Co., 185 S.B. 505, 163 Ga. 64; Rin- 
kKenberger v. Meyer, 56 N.E. 913, 155 
Ind. 152; Kent v. Morrison, 26 N.E. 
427, 153 Mass. 137, 25 Am.S.R. 616, 10 
L.R.A. 256; Tax Commission of Ohio 
¥e Oswald, 141 N.BH. 678, 109 Ohio St. 


fa] “If .. . the estate given to 
the devisee is only for his life, al- 
though coupled with a power in the 
devisee of disposing of the fee, ei- 
ther by deed or will, or both, then if 
this power is not executed, the re- 
mainder in fee after the termination 
of the life-estate is a part of the es- 
tate of the testator, and will pass 
under the will of the testator,’’ or if 
there are no provisions in the will 
affecting it, will descend as the real 
estate of the testator as intestate 
property. Kent v. Morrison, 26 N.E. 
4950153 Maiss. 13%) 139,)255 Am-S.R. 
616, 10 L.R.A. 756. 


But see Hale y. Marsh, 100 Mass. 
468 (stating that where there is a 
gift of a life estate with a full power 
of disposition, both by deed and will, 
over the entire property, at the pleas- 
ure of the devisee, without limita- 
tion or restriction as to the time, 
mode, or purposes of the execution of 
the power, the life estate and unlim- 
ited power of disposition over the re- 
mainder coalesce and form an es- 
tate in fee, and the devise over of 
what may remain is void because in- 
consistent with the unlimited power 
of disposition given the first taker). 


i. Ark.—Byrne v. Weller, 33 S.W. 
421, 61 Ark. 366. 


Cal.—Morffew v. San Francisco, 
ete., R. Co., 40 P. 810, 107 Cal. 587. 


Conn.—West Haven Bank & Trust 
Co. v.. McCoy, 169 A. 49, 117 Conn. 489; 
Brown v. Potter, 159 A. 275, 114 Conn. 
441; Adams v. Lillibridge, 49 A. 21, 
73 Conn. 655; Glover v. Stillson, 15 
A. 752, 56 Conn. 316; Mansfield v. 
Shelton, 35 A. 271, 67 Conn. 390, 52 
Am.S.R. 283. 


Ga.—Cochran v. White, 118 S.E. 
8738, 156 Ga. 340; Cochran y. Groover, 
118 S.B. 865, 156 Ga. 323; Melton v. 
Camp, 49 S.E. 690, 121 Ga. 693, 10 
Prob.Rep.Ann. 147; ° Crowley Vv. 
Crouch, 39 S.E. 904, 114 Ga. 135; Wet- 
ter v. Walker, 62 Ga. 142; Cook v. 
Walker, 15 Ga. 457; Hollingshed v. 
Alston, 13 Ga. 277. 


Ill.— Rock Island Bank & Trust Co. 
v. Rhoads, 187° N.Ey 139, 353 Tll. 131; 
Bradford v. Andrew, 139 N.E. 922, 
308 Ill. 458; Burke v. Burke, 102 N.E. 
293, 259 Ill. 262; Kirkpatrick v. Kirk- 
patrick, 64 N.H. 267, 197 Ill. 144, 8 
Prob.Rep.Ann. 738; Skinner v. Mc- 
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invalidate limitations over.°® In still other jurisdie- 
tions this general rule of construction®* is subject to 
be defeated if the will as a whole manifests the in- 
tention of the testator that the beneficiaries shall 
take less than the fee.°® 
will to a beneficiary only for his life, the fact that 
a power of disposing of the fee is superadded does 
not enlarge the life estate into a fee.°® 
property is devised or bequeathed for life only, by 
certain and express words,! or, in a few jurisdictions, 


So, if an estate is given by 


Thus, if 


Dowell, 48 N.E. 810, 169 Ill. 365, 61 
Am.S.R. 183; Hamlin v. U. S. Express 
Co., 107 Ill. 448; Funk v. Eggleston, 
92 Tll. 515, 34 Am.R. 136; Markillie 
v. Ragland, 77 Ill. 98. 


Ind.—Rusk v. Zuck, 45 N.E. 691, 46 
N.E. 674, 147 Ind. 388; Levengood v. 
Hoople, 24 N.E. 373, 124 Ind. 27; Mul- 
vane v. Rude, 45 N.E. 659, 146 Ind. 
476; Wiley v. Gregory, 35 N.E. 507, 
135 Ind. 647; Booker v. Deane, 163 
NEE 2287, 908 Inds Apps 1259.) bial aye 
Grand Lodge I.0.0.F. of Indiana, 103 
N.E. 854, 55 Ind.App. 324; Foudray 
Lie ecteee 89 N.E. 499, 44 Ind.App. 


Kan.—Ernst v. Foster, 49 P. 527, 
58 Kan. 438, 2 Prob.Rep.Ann. 552. 


Ky.—Jackson v. Ku Klux Klan, 21 
S.W.(2d) 477, 231 Ky. 370, 75 A.L.R. 
64; Roby v. Herr, 240 S.W. 49, 194 
Ky. 622; Browning v. Ashbrook’s 
Ex’r, 195 S.W. 105, 175 Ky. 755; Snive- 
ly’s Trustee v. Snively, 172 S.W. 911, 
162 Ky. 461; LR-AV1915 D153; Park 
v. McCombs, 142 S.W. 401, 146 Ky. 
327; Woodward v. Anderson, 140 S. 
W. 57,145 Ky. 134; McCann v. Mc- 
Cann’s. Ex’x, 93 S.W. 1045, 29 Ky.L. 
537; Payne v. Johnson’s Ex’rs, 24 
Daw Ze 6, OOO) Oo. ESSV en GD, medio avers 
522; McCullough’s Adm’r vy. Ander- 
Hae 13 S.W. 353, 90 Ky. 126, 7 L.R.A. 


Me.—Barry v. Austin, 105 A. 806, 
118 Me. 51; Small vy. Thompson, 43 
A. 509, 92 Me. 539; Stuart v. Walker, 
72 Me. 145, 39 Am.R. 311. 


Md.—Cowman v. Classen, 144 A. 
367, 156 Md. 428; Snyder v. Snyder, 83 
A. 246, 115 Md. 699; Welsh v. Gist, 
61 A. 665, 101 Md. 606, 11 Prob.Rep. 
Ann. 77; Russell v. Werntz, 44 A. 219, 
88 Md. 210; Brady v. Brady, 28 A. 515, 
78 Md. 461; Foos v. Scarf, 55 Md. 
301; Benesch vy. Clark, 49 Md. 497. 


Mass.—Dallinger v. Merrill, 113 N. 
EH. 279, 224 Mass. 534; Sawin v. Cor- 
mier, 60 N.E. 936, 179 Mass. 420, 6 
Prob.Rep.Ann. 710; Kent v. Morrison, 
26 N.E. 427, 153 Mass. 137, 25 Am.S.R. 
616, 10 L.R.A. 756 and note; Lyon v. 
Marsh, 116 Mass. 232; Cummings v. 
Shaw, 108 Mass. 159. 


Mich.—Laberteaux v. Gale, 162 N. 
W. . 9687 196 Mich. 150s) rariinev. 
Sanborn, 126 N.W. 634, 161 Mich. 615, 
137 Am.S.R. 525. 


Miss.—Dean v. Nunnally, 36 Miss. 
ae Andrews v. Brumfield, 32 Miss. 
07. 


Mo.—Van Every v. McKay, 53 S.W. 
(2d) 873; Stadler v. Perry, 95 S.W. 
880, 197 Mo. 569; Grace v. Perry, 95 
S.W. 875, 197 Mo. 550, 7 Ann.Cas. 948; 
Evans v. Folks, 37 S.W. 126, 135 Mo. 
397; Lewis v. Pitman, 14 Sow: 62; 
101 Mo. 281; Russell v. Eubanks, 84 
Mo. 82; Romjue v. Randolph, 148 §S. 
W. 185, 166 Mo.App. 87. 


Neb.—Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. 920; 
Schimpf v. Rhodewald, 86 N.W. 908, 
62 Neb. 105. 


N.H.—Lord v. Roberts, 153 A. 1, 84 
N.H. 517; Clough v. Clough, 52 A. 449, 
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71 N.H. 412; Burleigh v. Clough, 52 
N.H. 267, 13 Am.R. 23. 


N.J.—Tuerk v. Schueler, 60 A. 357, 
71 N.J.Law 35%; Borden v. Downey, 
35 N.J.Law 74 [aff 36 N.J.Law 460]; 
Kleaver v. Jacobs, 146 A. 55, 104 N. 
J.Eq. 406 [aff 152 A. 919, 107 N.J.Ea. 
139]; Gaston v. Ford, (Ch.) 1383 A. 
631; Smith v. Field, 131 A. 521, 98 
N.J.Eq. 532; Weaver v. Patterson, 111] 
A. 506, 92 N.J.Eq. 170; Henderson v. 
McCowan, 110 A. 517, 91 N.J.Eq. 359; 
McDermott v. Zimmerman, 108 A. 7, 
$9 N.J-Eq. 215; Smith ‘v. Wagner, 
(Ch.) 91 A. 599; Komp v. Thomas, 85 
A. 815, 81 N.J.Eq. 103; Robeson v. 
Shotwell, 36 A. 780, 55 N.J.Eq. 322; 
In re Polley’s Estate, 62 A. 553, 70 N. 


J.Eq. 659; Dubois v. Van Valen, 48 
A. 241, 61 N.J.Eq. 331; Chambers v. 
Sharp, 48 A. 222, 61 N.J.Eq. 253; 


Wooster v. Cooper, 33 A. 1050, 53 N.J. 
Eq. 682; Lienau v. Summerfield, 4 A. 
660, 41 N.J.Eq. 381; Pratt v. Douglass, 
38 N.J.Eq. 516 [rev 37 N.J.Hq. 198]; 
Benz v. Fabian, 35 A. 760, 54 N.J.Eq. 
615; Wooster v. Cooper, 33 A. 1050, 
53 N.J.Eq. 682; Rodenfels v. Schu- 
mann i7 A. 688, 45 N-dukia. 383; 
Wright v. Wright, 4 A. 855, 41 N.J.Eq. 
382; Long v. Katzenbach, 128 A. 600, 3 
N.J.Misc. 29. 


N.C.—Jones v. Fullbright, 148 S.E. 
229, 197 N.C. 274; Cagle v. Hampton, 
146 S.E. 88, 196 N.C. 470; Roane v. 
Robinson, 127 S.E. 626, 189 N.C. 628; 
White v. White, 126 S.H. 612, 189 N.C. 
236; Carroll v. Herring, 104 S.E. 892, 
180 N.C. 369; Chewning v. Eason, 74 
Sie: SH ialos Ni. Cas DUS oom nec As INS. 

05. 


Ohio.—-Fetter v. Rettig, 121 N.H. 
696, 98 OhioSt. 428; Alexander v. Wil- 
lis, 165 N.E. 49, 30 Ohio App. 289; 
Helfferich v. Helfferich, 11 Ohio Dec. 
(Reprint) 303, 26 Cinc.L.Bul. 83; Grob 
v. Grob, 26 Ohio N.P.N.S. 493. 


Or.—Gildersleeve v. Lee, 198 P. 246, 
100 Or. 578. 


Pa.—Kennedy v. Kennedy, 28 A. 
241, 159 Pa. 327; Gross v. Strominger, 
35 A. 852, 178 Pa. 64, 1 Prob.Rep.Ann. 
335; Hinkle’s Appeal, 9 A. 938, 116 
Pa. 490; Yarnall’s Appeal, 70 Pa. 335; 
Springer v. Arundel, 64 Pa. 218; Dod- 
son v. Ball, 60 Pa. 492, 100 Am.D. 586; 
In re Musselman’s Hstate, 39 Pa. 469; 
Smith v. Fulkinson, 25 Pa. 109. But 
see Peck v. Snyder, 10 Pa.Dist.&Co. 
111, 112 (holding a devise to the 
testator’s wife of everything ‘‘to have, 
hold and enjoy during her life and to 
dispose of at or before her death as 
she is disposed or inclined” gave a 
fee); Evan’s Estate, 11 Pa.Dist. 730, 
27 Pa.Co. 628 (holding that a devise 
and bequest of an estate to the widow 
for life with absolute power of dis- 
position gave the widow an absolute 
estate in her own right); Lejee’s Hs- 
tate, 5 Pa.Dist. 236, 17 Pa.Co. 625 
(holding that, under the general rule 
that a bequest of a life estate with a 
general power of disposal carries the 
absolute property, a bequest of twen- 
ty thousand dollars in trust for the 
cestui during her life, the income to 
be paid her, and at her death remain- 
der over, with a power to use the en- 
tire fund to purchase an annuity, gave 
the cestui an absolute estate in the 
fund); Swaile’s Estate, 29 Pa.Co. 283 
(holding that, where a testator made 
an absolute gift and thereafter sub- 
jected it to a trust with a power in 
the legatee to dispose thereof by will, 
but with no limitation over, there is 
ereated an equitable estate for life 
with power to appoint by will, and a 
power, conferred by the original be- 
quest, to dispose of the subject of the 
gift in default of appointment so that 
the case falls within the principle 
that the owner of an estate for life, 
et 
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with power to appoint as he pleases, 
by deed or will, is the absolute own- 
er). 

R.I.—Fiske v. Fiske’s Heirs & Dev- 
isees, 59 A. 740, 26 R.I. 509, 10 Prob. 
Rep.Ann. 350; In re Tilton, 44 A. 
21 R.I. 426; Rhode Island Hos- 
pital Trust Co. v. Commercial Nat. 
Bank, 14 R.I. 625. 


SiC=Scott v. Burt, 30 (S'C har 353; 
Pulliam v. Byrd, 21 S.C.Eq. 134. 


Wis.—In re Stuart’s Will, 91 N.W. 


688, 115 Wis. 294, 8 Prob.Rep.Ann. 
142; Jones v. Jones, 28 N.W. 177, 66 
Wis. 310, 57 Am.Rep. 266. 


Eng.—In re Sanford, [1901] 1 Ch. 
939; In re Brooks, 2 Dr.&Sm, 362, 62 
Reprint 659; In re Pounder, 56 L.J. 
Ch. 113; Bradly v. Westcott, 13 Ves. 
Jr. 445, 33 Reprint 361. 


N.S.—Re Hstate of Will, 
Dom.L.R. 741. 


Ont.—Clow v. Clow, 4 Ont. 355. 


[a] WDilustration.—A will granting 
the testator’s daughter an equitable 
life estate with power to convert all 
or any part of the estate to her own 
use and benefit and to make a testa- 
mentary disposition of half of the 
trust estate remaining at her death 
without issue did not give her abso- 
lute or fee title. Cowman v. Classen, 
144 A. 367, 156 Md. 428. 


[b] Distinction discussed.—‘‘The 
distinction is perhaps slight, which 
exists between a gift for life, with a 
power of disposition superadded, and 
a gift to a person indefinitely, with 
@ superadded power to dispose by 
Deed or Will. But that distinction is 
perfectly established; that in the lat- 
ter case the property vests. A gift to 
A and to such person as he shall ap- 
point, is absolute property in A with- 
out an appointment; but, if it is to 
him for life, and after his death to 
such person as he shall appoint by 
Will, he must make an appointment, 
in order to entitle that person to any 
thing.” Bradly v. Westcott, 13 Ves. 
Jr. 445, 38 Reprint 361, 363 [quot Re 
Estate of Will (N.S.) [1923] 1 Dom. 
L.R. 741, 743]. 


[c] Constitutes exception to rule 
that power creates fee.—The particu- 
lar and special case of where the tes- 
tator gives to the first taker an estate 
for life only, by certain and express 
words, and annexes to it a power of 
disposal is an exception to the rule 
that a power to dispose of the prop- 
erty absolutely and without limita- 
tion creates a fee. Farlin v. Sanborn, 
126 N.W. 634, 161 Mich. 615, 187 Am. 
SLR, 525; Wooster v. Cooper, 33 A. 
1050, 53 N.J.Eq. 682; Roane v. Rob- 
inson, 127 S.H. 626, 189 N.C. 628; Car- 
roll v. Herring, 104°S.E. 892, 180 N.C. 
369; Gildersleeve v. Lee, 198 P. 246, 
100: Or. 578. i 


[d] Certain and express words 
necessary.—To create a valid devise 
or bequest over and at the same time 
give the primary devisee or legatee 
an uncontrolled power of disposition, 
the life estate must be created by cer- 
tain and express words. Kleaver v. 
Jacobs, 146 A. 55, 104 N.J.Eq. 406 [aff 
152 A. 919, 107 N.J.Hqa. 139]. 


[e] In Virginia (1) it is provided 
by statute that “if any interest in or 
claim to real estate or personal prop- 
erty be disposed of by deed or will for 
life, with a limitation in remainder 
over, and in the same instrument 
there be conferred expressly or by 
implication a power upon the life ten- 
ant in his life time or by will to dis- 
pose absolutely of said property, the 
limitation in remainder over, shall not 
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fail, or be defeated, except to the ex- 
tent that the life tenant shall have 
lawfully exercised such power of dis- 
posal; provided, however, that a deed 
of trust or mortgage executed by the 
life tenant shall not be construed to 
be an absolute disposition of. the es- 
tate thereby conveyed, unless there 
be a sale thereunder.” Gen. L. (1923) 
§ 5147. (2) This statute is remedial 
and should be liberally’ construed. 
Christian vy. Wilson’s Ex’rs, 151 S.E. 
300, 153 Va. 614, certiorari denied 51 
SiCt. 21, (282 WsS) 840) 75> Ta Wade Wace 
(3) Prior to the enactment in 1908 of 
such statute, and as regards wills 
which became effective prior thereto, 
where there was a devise for life with 
a power of absolute disposal either 
expressly or impliedly given to the 
life tenant he possessed a fee simple 
estate or absolute interest (Fleenor v. 
Sproles, 139 (S..)286,, 148 Va. 503% 
Bristow v. Bristow, 120 S.E. 859, 138 
Va. 67; Coffman’s Adm’r v. Coffman, 
109 S.E. 454,131 Va. 456; Barnett v. 
Blain, 101 S.E. 239, 126 Va. 179; Stef- 
fey v. King, 101 S.E. 62, 126 Va. 120; 
Conrad v. Conrad’s Ex’r, 97 S.E. 336, 
123 Va. 711; Hansbrough v. Trustees 
of Presbyterian Church, 65 S.E. 467, 
110 Va. 15; Randall v. Harrison, 64 
S.E. 992, 109 Va. 686; Farish v. Way- 
man, 21 S.E. 810, 91 Va. 430; Bowen’s 
Adm’r y., Bowen’s Adm’r, 12 S.E. 885, 
87 Va. 488, 24 Am.S.R. 664; Hall v. 
Palmer, 12 S.E. 618, 87 Va. 354, 11 L. 
R.A. 610, 24 Am.S.R. 653; Cole v. Cole, 
79 Va. 251; Carr v. Effinger, 78 Va. 
197; The Missionary Society of the 
M. E. Church v. Calvert’s Adm’r, 32 
Gratt. (73 Va.) 357; May v. Joynes, 
20 Gratt. (61 Va.) 692), (4) and a limi- 
tation over was inoperative and void 
for repugnancy (Bowen’s Adm’r v. 
Bowen’s Adm’r, supra; Cole v. Cole, 
supra). 
only where the first taker possessed 
full power of disposition by both deed 
and will, without limitation or re- 
striction as to time, mode, or purpose 
of its exercise. Davis v. Kendall, 107 
S.E. 751, 130 Va.175. (6) But the fact 
that the power of the first taker, al- 
though unlimited, was yet qualified, 
and to be exercised only in a given 
event, or for a given purpose, did not 
prevent its application. Conrad vy. 
Conrad’s Ex’r, 97 S:E. 336, 123 Varv7it. 
(7) If the life estate was expressly 
given, to convert it into a fee it is 
necessary that there be a clear power 
of disposition given to the life tenant. 
Coftman’s Adm’r v. Coffman, 109 S.E. 
454, 181 Va. 456. (8) Thus, under a 
will bequeathing the testator’s entire 
interest in a farm and all his bonds, 
notes, and money to his wife as long 
as she lived, and specific legacies to 
two nieces, a subsequent provision 
leaving to the wife the remainder of 
his effects, to dispose of as she 
thought proper, expressed, in reason- 
ably clear and natural words, the tes- 
tator’s intention that the entire resi- 
due of the estate, real and personal, 
in possession and in remainder, 
should pass to his wife. Coffman’s 
Adm’r yv. Coffman, 109 S.H. 454, 131 
Va. 456. 


{[f{] Leading case.—‘“We may lay it 
down as an incontrovertible rule, that 
where an estate is given to a person 
generally, or indefinitely, with a pow- 
er of disposition, it carries a fee; and 
the only exception to the rule is, 
where the testator gives to the first 
taker an estate for life only, by cer- 
tain and express words, and annexes 
to it a power of disposal. In that 
particular and special case, the dev- 
isee for life will not take an estate in 
heer Per Kent, C., in Jackson v. 
Robins, 16 Johns. (N.Y¥.) 537, 588. 
But see infra § 1630 showing modifi- 
cation of rule by statute in New York. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


(5) This rule was applicable - 


§ 1629] 


by clear implication,” and a power of disposal is an- 
nexed thereto, the beneficiary will not take an estate 
in fee notwithstanding the gift of the power of dis- 
position unless there be a manifest intent of the tes- 
tator which would be defeated by adhering to the 
particular intent,? the rule applying alike to devises 
of realty* and to bequests of personalty® except that 
in a few jurisdictions a bequest of a life estate in 
personalty with a power of disposal gives the legatee 
an absolute interest® so that a limitation over is good 
unless defeated by the exercise of the power.’ In 
such ease the express limitation for life controls the 
operation of the power and prevents it from enlarg- 
ing the estate to a fee.2 Where the estate given is 
not especially limited to the life of the donee a fee 
may be created if an unlimited power of disposition 
is given.® Thus, if property is devised or bequeath- 
ed in language indeterminate as to the quantity of 
the estate from which an estate for life would result 
by implication and an unlimited power of disposal 
is added, an estate in fee or absolute right is given.'° 
In jurisdictions where an absolute and unlimited 
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power of disposition enlarges an express life estate 
into a fee,!! if the life estate is expressly given to 
convert it into a fee there must be a clear power of 
disposition given to the devisee for life;!? such ab- 
solute power must be given in express terms or 1m- 
pliedly by added words.t* It has been held however 
that if the grant of the life estate and the grant 
of an absolute power are wholly independent clauses 
so that the power is not descriptive of the estate, 
it does not enlarge it to a fee;t* but if the power of 
disposal is incorporated as a characteristic of the 
estate and descriptive of its nature then it will en- 
large what would otherwise be a life estate into a 
fee.1® In jurisdictions where an absolute and unlim- 
ited power of disposition does not enlarge an express 
life estate into a fee!® there is sometimes an excep- 
tion to the rule in the case of a bequest of perishable 
things of which the use consists in the consump- 
tion,1? and in a few jurisdictions the rule has been 
held to apply only where the power of disposal is in- 
tended to be a thing detached from the estate grant- 
ed and in no sense inhering in it as one of its recog- 


2. Snively’s Trustee v. Snively, 172 [ 
Sow Olle 162) Ky. 460, RAC OLS DD 
153; Van Every “v. McKay, (Mo.) 53 
S.W.(2d) 873; Tong v. Katzenbach, 
128 A. 600, 3 N.J.Misc. 29. 


3. Wetter v. Walker, 62 Ga. 142; 
Rood v. Watson, 7 N.Y.S. 212, 54 Hun 
85; In re Le Fevre, 5 Dem.Surr. (N. 
Y.) 24; White v. White, 126 S.H. 612, 
189 N.C. 236. 


{a] Rule applied.—(1) A bequest 
and devise of all the testator’s prop- 
erty to his wife, “to have and hold 
in her natural life, right to have and 
to use as she may choose,’’ without 
any limitation over, was held to vest 
the wife with an absolute interest in 
the personalty. Rood vy. Watson, 7 N. 
Y.S. 212, 54 Hun 85. (2) Will giving 
residue of testator’s estate, real, per- 
sonal, or mixed “to my beloved wife 
. . . for and during her natural 
life, with full power to sell or dis- 
pose of any of my real estate, secu- 
rities of any and all kinds, in such 
manner as she may desire, with the 
request, however, that care be taken 
in the investment or reinvestment of 
any money that may not be actually 
required for living expenses, or oth- 
er necessities, with the wish that she 
may at any and all times be liberal 

"in regard to her own comforts and 
not feel that it is necessary to be 
unduly economical, especially so if 
my estate so warrants it” did not ex- 
press a clear intent to limit the inter- 
est of the wife in the personalty to a 
life estate. In re Rogers’ Estate, 91 
A. 351, 245 Pa. 206, L.R.A.1917A 168. 


4 Park v. McCombs, 142 S.W. 401, 
146 Ky. 327; Komp v. Thomas, 85 A. 
815, 81 N.J.Eq. 103; Benz v. Fabian, 
35 A. 760, 54 N.J.Eq. 615; Wooster v. 
Cooper, 33 A. 1050, 53 N.J.Eq. 682; 
Jones v. Fullbright, 148 S.H. 229, 197 
N.C. 274; Chewning v. Eason, 74 S.E. 
357, 158 N.C. 578, 39 L.R.A.N.S. 805; 
Gildersleeve v. Lee, 198 P. 246, 100 Or. 
578. 

5. U.S.—Smith v. Bell, 6 Pet. 68, 8 
L.Ed. 322. 


Ky.—Park v. McCombs, 
401, 146 Ky. 327. 


Me.—Copeland v. Barron, 72 Me. 
206. 

Mass.—Dallinger v. Merrill, 113 N. 
BE. 279, 224 Mass. 534. Contra Wells 
v. Doane, 3 Gray 201. 


Mo.—Romjue v. Randolph, 148 S. 
W. 185, 166 Mo.App. 87. 


142 S.W. 


N.J.—Kleaver v. Jacobs, 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 
N.J.Eq. 139]; Komp v. Thomas, 85 A. 
815, 81 N.J.Eq. 103; Benz v. Fabian, 
35 A. 760, 54 N.J.Eq. 615; Wooster v. 
Cooper},..33' A 1050; -53) N-J. Hg.) 682: 
In re Kellogg’s Estate, 129 A. 742, 3 
N.J.Mise. 694. But see Kendall v. 
Kendall, 36 N.J.Eq. 91 (holding a gift 
of personalty for life, with power to 
the legatee to use it as she may deem 
proper, or to sell it, or any part of 
it, for her benefit, as she mav deem 
needful or best, to be an absolute 
gift). 

N.C.—Jones v. Fullbright, 148 S.E. 
229, 197 N.C. 274. Contra Matthis v. 
Rhea, 23 N.C. 394. 


Pa.—In re Watson’s Estate, 88 A. 
433, 241 Pa. 271; In re Tyson’s Es- 
tate, 48 A. 131, 191 Pa. 218. 


{a] Disposal of income.—Where 
the widow is given a life interest in 
the residuary estate, and the will by 
a merely precatory provision recom- 
mends that she dispose of any surplus 
of income in a specified way, the wid- 
ow’s interest in the income is not 
merely a life interest with power of 
disposing of any unused surplus in- 
come, but is an absolute interest in 
the income. Crowell v. Chapman, 154 
N.E.- 397, 257. Mass. 492. 


6. Patty v. Goolsby, 9 S.W. 846, 51 
Ark. 61. 
[a] Limitation of rule.—If part of 


the residue is given to the legatee ab- 
solutely, and then the use of the other 
part, with a power to dispose of it 
as he may deem expedient, he will 
take only a life interest in that part, 
with a power of disposal. Such a dif- 
ference in the form of the two be- 
quests shows a difference of inten- 


He ig Wells v. Doane, 3 Gray (Mass.) 
7. See infra § 1637. 


8. Wiley v. Gregory, 35 N.E. 507, 
135 Ind. 647; Hall v. Grand Lodge I. 
O.. O. F..-of 'Indiana,..103 N.3: 854, 55 
Ind.App. 324; Stuart v. Walker, 72 
Me. 145, 39 Am.R. 311; Loosing v. 
Loosing, 122 N.W. 707, 85 Neb. 66, 25 
L.R.A.N.S. 920. 


9. In re Robinson’s Will, 
457, 101 Vt. 464, 75 A.L.R. 59. 


Property given generally and inde- 
terminately with absolute power of 
disposition as creating fee simple see 
supra § 1513. 


10. Union Trust Co. v. 


144 A. 


Madigan, 


35 S.W.(2d) 349, 183 Ark. 158; Brohm 
v. Berner, (N.J.) 77 A. 517; Kleaver 
Vigd aAcODssw (Che PAGAL bo. vl OA INES. 
Eq. 406 [aff 152 A. 919, 107 N.J.Eq. 
139]. See Hazel v. Hogan, 47 Mo. 277, 
281 (property having been left to a 
widow during her lifetime, it was 
stated that: “Where an estate is de- 
vised to one, with a power of dispos- 
ing of it absolutely, there being no 
express estate for life limited to the 
devisee, he takes an estate in fee up- 
on trust). 


[a] fllustration.—A paragraph of 
a will giving to the testatrix’ grand- 
son and granddaughter certain prop- 
erty, to be held by them in common 
during their natural lives, and provid- 
ing that, should either die without is- 
sue, the property should go to the sur- 
vivor, and giving grandchildren power 
of disposition devised an estate in fee 
simple. Union Trust Co. v. Madigan, 
35 S.W.(2d) 349, 183 Ark. 158. 


11. See supra text and note 94. 


12. Wiant v. Lynch, 140 S.E. 487, 
104 W.Va. 507; National Surety Co. 
v. Jarrett, 121 S.B. 291,°95 W.Va. 420; 
36 AL.R. 1171; Stout v. Clifford, 73 
S.E. 316, 70 W.Va. 178; Behrens v. 
Baumann, 66 S.E. 5, 66 W.Va. 56, 27 
L.R.A.N.S. 1092. 


[a] Power of disposition held ab- 
solute.—Where a will empowers one 
given a life estate to dispose of the 
property whenever necessary for his 
benefit, use, and comfort, and provides 
that the portions remaining at his 
death, if any, shall be divided as speci- 
fied, the power vested in the devisee 
is that of absolute disposition, and 
he will be decreed the fee-simple own- 
ership of the property. National 
Surety Co. v. Jarrett, 121 S.B. 291, 95 
W.Va. 420. 


13. Scruggs v. Mayberry, 188 S.W. 
207, 185 Tenn. 586; Wiant v. Lynch, 
140 S.E.. 487, 104 W.Va. 507. 


14. Podaril v. Clark, 91 N.W. 1091, 
118 Towa 264; Spaan.v. Anderson, 88 
N.W. 200, 115 Iowa 121. 


15. Podaril v. Clark, 91 N.W. 1091, 
118 Iowa 264; Lau v. Douglass, 78 N. 
W. 212, 107 Iowa 606; In re Will of 
Burbank, 28 N.W. 648, 69 Iowa 378. 


16. See supra text and note 97-8. 


17. Stuart v. Walker, 72 Me. 145, 
39 Am.R. 311. 


Life estate in perishable or consum- 
able personalty sce supra § 1625. 
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nized legal incidents,'® it being held that a gift in 
form to A for life with a power of disposal will in 
some instances be construed as a life estate with a 
power annexed, and in others will be construed as a 
fee,!® the particular construction adopted in each 
of those cases being determined by the nature of the 
power, its scope and extent, and the objects and pur- 
poses which the testator desired to accomplish.”° 
Thus an unqualified right of disposal with no re- 
mainder over in case of default or any other sugges- 
tive circumstance to shade it has been held to enlarge 
an express gift for life into a fee simple;*1 also it 
has been held that a devise to one for life, coupled 
with authority to such devisee to manage and control 
the property as he may see fit during his hfe, amounts 
to, and is equivalent to, a devise in fee?? because it 
unmistakably shows such purpose upon the part of 
the testator, the reference to the lifetime of the dev- 
isee being only incidental, the will showing an in- 
tention, notwithstanding the reference to the life es- 
tate, to give unconditional and unrestricted control 
over the property during the life of the devisee.*® 


[§ 1630] bb. Under Statute. In certain jurisdic- 
tions statutes have been passed which modify the 
effect a power of disposition has on a life estate. In 


18. Grant v. Mullen, 138 A 613, 15 


Del.Ch. 174. Adm’r, 
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79 Ala. 63; Alford’s Adm’r v. Alford’s 
56 Ala. 350. 


[§§ 1629-1630 


such states there is generally a statute which pro- 
vides that when an absolute power of disposition, not 
accompanied by any trust, is given to the owner of an 
estate for life, it is changed into a fee as to creditors, 
purchasers, and, sometimes, encumbrancers, but sub- 
ject to any future estates limited thereon, if the pow- 
er is not executed or the lands sold for the satisfac- 
tion of debts during the particular estate.2* Such a 
statute 1s a proper exercise of legislative authority.?° 
It is applicable to personal property as well as to 
real property.?® It does not change the life estate 
to a fee for all purposes,?7 but it does in so far as es- 
sential to the exercise of the power itself?* and in so 
far as the rights of creditors, purchasers, and encum- 
brancers are involved,?® and is effective even after 
the death of the owner of a particular estate.°° A 
ereditor may take the property under.a general] exe-. 
eution on a general judgment against the first taker 
to the exclusion of the remaindermen.*+ In juris- 
dictions where such statutes exist a testator’s inten- 
tion to restrict a gift to a person to a life estate with 
power of disposition during the life tenant’s life 
is not contrary to law,?? and, where the rights of 
ercditors, purchasers, or encumbrancers are not in- 
volved, such an intention will be carried out.?* Thus 


mischief which the statute sought to 


(2) But in New]end was that sometimes refined dis- 


19. Grant v. Mullen, supra. 
20. Grant v. Mullen, supra. 
21. Grant v. Mullen, 138 A. 613, 15 


Del.Ch. 174. 


22. O’Bryan y. England, 189 S.W. 
1126, 173 Ky. 12. 


fa] Distinction discussed.—‘‘The 
difference between a general devise to 
one for life, coupled with the right to 
use and dispose of the property dur- 
ing life as he may see proper, which 
is generally held to pass the fee, and 
the giving of a life estate, coupled 
with an unlimited power of disposi- 
tion of the remainder by will, is clear, 
and has often been pointed out. In 
the one case the fee passes because 
the testator has left nothing to pass 
by operation of law; he has devised 
not only a life estate, but has given 
the devisee unlimited power of dispo- 
sition during his life; while in the 
other class of cases, to which this 
case belongs, the testator has only de- 
vised a life estate, and has not cou- 
pled with that devise an unlimited 
power of disposition during the life 
of the holder, but has only given him 
the right at his death to dispose of 
the remainder. In the one case the 
disposition of the remainder is by the 
testator, because he gives unlimited 
power of disposition during the life 
of the first taker; in the other she 
has not parted with the remainder, but 
has only given the privilege to anoth- 
er to dispose of it at his death.” 
O’Bryan v. England, 189 S.W. 1126, 
1129, 173 Ky. 12. 


23. O’Bryan v. England,. supra. 


24. See statutory provisions; and 
cases infra this note. 


[a] Prior to statute.—(1) In Ala- 
bama, prior to the passage of such 
statute, upon a devise to one for life 
with absolute power of disposition 
the first taker took the absolute fee, 
free from the limitation over, and the 
remainderman took nothing. Young 
v. Sheldon, 36 So. 27, 139 Ala. 444, 101 
Am.S.R. 44; Hood v. Bramlett, 17 So. 
105, 105 Ala. 660; Bolman v. Lohman, 


York the first taker took only a life 
estate. Barr v. Howell, 147 N:Y.S. 483, 
85 Misc. 330, 12 Mills Surr. 51. 

25. Head v. Lane, 65 So. 343, 186 
Ala, 335. 

[a] Illustration.—It was compe- 
tent for the legislature, by Code 
(1907) § 34238, to declare that a partic- 
ular estate accompanied with an ab- 


solute power of disposition in the 
holder, as between himself and the 
owners of a future estate limited 


thereon, should support such future 
estate. Head v. Lane, 65 So. 343, 186 
Ala. 335. 


26. Inre Sonnenbure’s Estate, 231 
N.Y.S. 191, 133 Mise. 42; In re Zwei- 


ou Will, 216 N.W. 840, 194. Wis. 
fa] Thus, even though the statute 


privides for real estate and makes no 
provision for personalty where the 
testator disposes of his reaity and 
personalty in a manner such as to 
show an intention that both shall go 
in the same way, an express remain- 
der limited upon a life estate will be 
enforced as to both the personalty 
and the realty. Alford’s Adm’r vy. 
Alford’s Adm’r, 56 Ala. 350. 


27. In re Sonnenburg’s Estate, 231 
N.Y.S. 191, 133 Misc. 42. 


28. Braley v. Spragins, 128 So. 149, 
221 Ala. 150. 


29. Braley v. Spragins, 128 So. 
149, 221 Ala. 150; Schowalter v. Scho- 
walter, 116 So. 116, 217-Ala. 418; Head 
v. Lane, 65 So. 348, 186 Ala. 3835; 
Young v. Sheldon, 36 So. 27, 139 Ala. 
444, 101 Am.S.R. 44;: Hood vy. Bram- 
lett, 17 So. 105, 105 Ala. 660; Alford’s 
Adm’r v. Alford’s Adm’r, 56 Ala. 350; 
Larson v. Mardaus, 215 N.W. 196, 172 
Minn. 48; Ashton v. Great Northern 
R. Co., 80 N.W. 963, 78 Minn. 201; 
Hershey v. Meeker County Bank, 73 N. 
W. 967, 71 Minn. 255; In re Davies’ 
Estate, 151 N.H. 205, 242 N.Y. 196; 
Barr v. Howell, 147 N.Y.S. 488, 85 
Misc. 330, 12 Mills Surr. 51; Dods- 
ae v. Dam, 78 N.Y.S. 264, 38 Misc. 
) . 


[a] Purpose of  statute.—‘The 


For later cases, developments and changes in the law see Annotations, 


tinctions between an estate in fee 
and a particular estate, which gave 
the holders practically all the benefits 
of ownership in fee, defeated just 
claims of creditors.” In re Davies’ 
phates 151 N.E. 205, 206, 242 N.Y. 


[b] Creditors must show.—In or- 
der to avail themselves of the provi- 
sions of the statute, creditors must 


‘show: First, that the life tenant re- 


ceived an absolute power of disposi- - 
tion within the meaning of the stat- 
ute; second, that the future estate 
limited upon the death of the life 
tenant is subject to any right which 
creditors may have to sell decedent 
life tenant’s property after his death. 
In re Davies’ Estate, 151 N.E. 205, 242 
N.Y. 196. 


[c] Statute limited to persons 
mentioned.—Only creditors of, .and 
lawful purchasers from, the life ten- 
ant can raise any question as to the 
integrity of the future estate which 
is limited upon such life estate. Head 
v. Lane, 65 So. 348, 186 Ala. 335. 


[d] Statute as declaratory.—The 
statute is no more than a statutory 
recognition of the prior rule so far 
as purchasers and creditors are con- 
cerned. Hood v. Bramlett, 17 So. 105, 
105 Ala. 660. 


30. In re Davies’ Estate, 151 N.E. 
205, 242 N.Y. 196; In re Sonnenburg’s 
Estate, 231 N.Y.S. 191, 133 Misc. 42. 


[a] Time when creditors must act. 
<—The creditors of the life tenant may 
compel a sale of the property so as to 
cut off the estate of the remainder- 
man, either before or after the life 
tenant’s death. In re Davies’ Estate, 
151 N.E. 205, 242 N.Y. 196. 


31. Watkins v. French, 299 P, 0 
149 Okl. 205, 76 A.L.R. 1146. ae 


32. In re Ithaca Trust Co., 116 N. 


-E. 102, 220 N.Y. 437. 


33. In re Ithaca Trust Co., 116 N. 
E. 102, 220 N.Y. 437; Phillips v. Wis- 
ner, 1382 N.Y.S. 1006, 75 Mise. 278 {aff 
LST Nave sieiais ge. Lipa App.Div. 911]. 


[a] Tllustration.—Where a testa- 
trix, whose will contained no residu- 


Same title and section number, 


. 


§ 1630] 


the life estate is subject to future estates limited 
thereon,** and, in so far as the rights of purchasers, 
creditors, and encumbrancers do not intervene, fu- 
ture estates limited upon the life estate of the donee 
of the power, unless the power of disposition is ex- 
ercised by the tenant for life, are executed and vest- 
ed in title, possession, and enjoyment in the remain- 
derman upon the death of the life tenant,?*> provided 
such future estates rest upon express limitations, and 
not upon mere implication.*® In so far, however, as 
mere reversions and remainders by implication are 
concerned, such statutes have no application,’ espe- 
cially where another statute provides that where an 


-absolute power of disposition is given and no remain- 


der is limited on the estate of the grantee of the 
property such grantee shall be entitled to an absolute 
fee.** In such case a bequest or devise even when 
expressed to be for life, if coupled with an absolute 
power of disposition, unaccompanied by a trust and 
with no future estate or remainder limited thereon, 
vests an absolute fee or interest in the legatee or 
devisee.2® The express characterization of an estate 


ary clause, gave to her husband her 
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power of disposition with remainder 
over sold the property when insane, 
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as a life estate does not limit it to'a life estate where 
the other elements specified by the statute are pres- 
ent.*° Such statutes are applicable only when all 
the elements mentioned therein are present. Thus, 
if the power of disposition is not absolute,*! or uf 
the will does not confer a general and beneficial pow- 
er of disposition on the donee, that is, if others than 
the donee of the power have by the terms of its ere- 
ation an interest in its execution,*? the ease is not 
within the purview of the statute and the life estate 
is not enlarged to a fee thereby. 


As creating base fee. It has been held that the ad- 
dition to a devise for life with remainder over of an 
absolute power of disposal during the first taker’s 
lifetime creates a base fee.*? 


For purposes of taxation the statute does not 
change the life estate into a fee absolute but it re- 
mains a life estate followed by a possible or contin- 
gent remainder depending upon whether or not the 
life tenant was the principal.** 


rule,—A_ statute providing that “in all 
cases where such absolute power of 


residuary estate for life and author- 
ized him to sell the same as he might 
deem expedient, and declared that out 
of her estate undisposed of by the 
husband at the time of his death enu- 
merated legacies should be paid, the 
husband took a life estate with the 
right to use the entire estate, and the 
testatrix died intestate as to such 
of the estate not disposed of by the 
husband, and he became vested with 
the absolute ownership thereof on his 
wife’s death. Phillips v. Wisner, 132 
N.Y.S. 1006, 75. Mise. 278 [aff 137 N. 
Y.S.' 1138, 152 App.Div. 911]. 


24. In re Sonnenburg’s Estate, 231 
N.Y.S. 191, 133-Misc. 42. 


85. Braley v. Spragins, 128 So. 149, 
221 Ala. 150; Schowalter v. Schowal- 
ter, 116 So. 116, 217 Ala. 418; Jemi- 
son v. Brasher, 81 So. 80, 202 Ala. 
578; Gunter v. Townsend, 79 So. 644, 
202 Ala. 160; Head v. Lane, 65 So. 
343, 186 Ala. 335; Nabors v. Woolsey, 
56 So. 533, 174 Ala. 289; Young v. 
Sheldon, 36 So. 27, 139 Ala. 444, 101 
Am.S.R. 44; Hood y. Bramlett, 17 So. 
105, 105 Ala. 660; Alford’s Adm’r v. 
Alford’s Adm’r, 56 Ala. 350; Larson 
v. Mardaus, 215 N.W. 196, 172 Minn. 
48; Hershey v. Meeker County Bank, 
73 N.W. 967, 71 Minn. 255; Kent v. 
Fisk, 136 N.Y.S.. 762, 151 App. Div. 
279; Hasbrouck v. Bookstaver, 114 N. 
Y.S. 949, 130 App.Div. 378 [mod 112 
N.Y.S. 159, 59 Mise. 99]; Barr v. How- 
ell, 147 N.Y.S. 483, 85 Misc: 330, 12 
Mills Surr. 51; In re Zweifel’s Will, 
216 N.W. 840, 194 Wis. 428. But see 
Matter of Le Fevre, 5 Dem.Surr. (N. 
Y.) 24 (holding that a gift to the wife 
for life with absolute power of dis- 
posal gave the wife an estate in fee 
and an absolute interest and a clause 
bequeathing a remainder to the testa- 
tor’s daughter was void). 


[a] Illustration.—A will giving 
wife property “to have and to hold 
during the term of her natural life 
and at her death to be equally divided 
among my chlidren” gave a life es- 
tate, which was not enlarged by sub- 
sequent clause authorizing wife to 
sell property upon the youngest child 
becoming of age “for reinvestment or 
for the purpose of division of the pro- 
ceeds,” such power being a mere pow- 
er of distribution or power to change 
investment and the remainder not be- 
ing one by implication. Jemison vy. 
Brasher, 81 So. 80, 202 Ala. 578. 


[b] Effect of void conveyance.— 
Where the life tenant with absolute 


which conveyance, under Code (1907) 
§ 3348, was a nullity, and thereafter 
died, a court of chancery could give 
the remainderman relief against such 


conveyance. Head v. Lane, 65 So. 3438, 
186 Ala. 335. 
386. Jemison v. Brasher, 81 So. 80, 


202 Ala. 578; Young v. Sheldon, 36 So. 
27, 139 Ala. 444, 101 Am.S.R. 44; Hood 
v. Bramlett, 17 So. 105, 105 Ala. 660. 


37. Jemison v. Brasher, 81 So. 80, 
202 Ala. 578; Hood v. Bramlett, 17 So. 
105, 105 Ala. 660. 


38. See statutory provisions. 


39. Hood v. Bramlett, 17 So. 105, 
105 Ala. 660; Adams vy. Mason, 5 So. 
219, 85 Ala. 452; In re Moehring, 48 
N.E. 818, 154 N.Y. 423; Deegan v. 
Wade, 39 N.E. 692, 144 N.Y. 573; West 
v. West, 213 N.Y.S. 480, 215 App.Div. 
285; Ryder v. Lott, 108 N.Y.S. 46, 123 
App.Div. 685 [aff 93 N.E. 1131, 199 
N.Y. 543]; Rood v. Watson, 7 N.Y.S. 
212, 54 Hun 87; In re Enright’s Will, 
19) N-Y-S. 475%; 109 Mise. 3317; Barr 
v. Howell, 147 N.Y.S. 483, 85 Misc. 
330, 12 Mills Surr. 51; American Bi- 
ble Society v. Stark, 45 How.Pr. (N. 
Y,)), 1605 


[a]. Thus the words “in her natu- 
ral life’ do not limit an estate which 
accompanied an absolute power of 
disposition. Rood v. Watson, 7 N.Y. 
S. 212, 54 Hun 87. 


[b] Precato words ineffective.— 
Where the will provided: “I give 
to my Sister... ~ the sole 


disposition of all my possessions to 
use as she may see fit during her 
life. And at the end : . . M. be 
entitled to anything may sister may 
feel disposed to give to him,” and ‘‘in 
case of the decease of the said M. his 
portion goes to his sisters,’’ the pro- 
visions with reference to persons oth- 
er than the sister were merely preca- 
tory, and did not constitute a gift over 
so that she, both by the will and un- 
der Real Prop. L. §§ 149, 151, 153, took 
a fee simple absolute. In re En- 
Benes Will, 179 N.Y.S. 757, 109 Misc. 
ol, ~ 

{c] Power need not be executed.— 
As the power granted by the will, un- 
der the statute, vests the title in fee 
in the devisee, it is not necessary to 
consummate the same by execution. 
West v. West, 213 N.Y.S. 480, 215 App. 
Div. 285. 


[d] Statute declaratory of prior 


disposition is given, not accompanied 
by any trust, and no remainder is 
limited on the estate of the donee of 
the power, he is entitled to an abso- 
lute fee’ confirms and redeclares the 
prior law in so far as it applied to 
mere reversions and remainders by 
implication. Hood v. Bramlett, 17 So. 
105, 105 Ala. 660. 


fe] A residuary clause does not af- 
fect the operation of the statute. 
Thompson v. Young, 112 So. 241, 215 
Ala. 603. 


40. Ryder v. Lott, 108 N.Y.S. 46, 
123 App.Div. 685 [aff 93 N.H. 1131, 199 
N.Y. 543]. 


41. Stewart v. Morris, 79 So. 579, 
202 Ala. 113; Nabors v. Woolsey, 56 
So. 533, 174 Ala. 289; Rose v. Hatch, 
26 N.B.-467, 125 N.Y. 427; In re Hay- 
man’s Estate, 237 N.Y.S. 215, 134 Misc. 
803 [decision supplemented 239 N.Y.S. 
588, 136 Misc. 199, 137 Misc. 329, and 
aff 243 N.Y.S. 803, 229 App.Div. 853, 
(aff 177 N.E. 139, 256 N.Y. 557)1; Has- 
brouck v. Bookstaver, 114 N.Y.S. 949, 
130 App.Div. 378 [mod 112 N.Y.S. 159, 
59 Mise. 99]; In re Whitney’s Estate, 
124 N.Y.S. 909, 69 Mise. 131; Cawker 
ae Dreutzer, 221 N.W. 401, 197 Wis. 


What constitutes absolute power of 
disposition see infra § 1631 text and 
notes 57-63. 

[a] Tllustration.—Where a testa- 
tor devised land to his daughter for 
life, with authority either to sell for 
reinvestment, the proceeds to be held 
and treated as the original property, 
or to dispose of the property by will, 
provided that, unless so disposed, it 
should descend to her children or heirs 
at law, the daughter did not take the 
fee under Code (1907) § 3423, provid- 
ing that when an absolute power o! 
disposition not accompanied by any 
trust, is given to the owner of a par- 
ticular estate, such estate is changed 
to a fee, for her power to sell was ac- 
companied by a trust, and her power 
to devise was only a special power of 
appointment. Nahors v. Woolsey, 56 
So. 533, 174 Ala. 289. ; 


42. Powell v. Pearson, (Ala.) 125 
So. 39; Stafford v. Washburn, 101 N. 
HE. 1122, 208 N.Y. 536 [rearg den 102 
N.E. 1114, 208 N.Y. 606]. 


43. In re Post’s Estate, 160 N.Y.S. 
684, 96 Misc. 531. 


44. In re Sonnenburg’s Hstate, 231 
N.Y.S. 191, 183 Misc. 42. 
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Conditional powers. Under a statute providing 
that a general and beneficial power may be created 
subject to a condition precedent or subsequent and, 
until the power becomes absolutely vested, it 1s not 
subject to any provisions of the statutes heretofore 
eonsidered,*® a devise of a life estate with an abso- 
lute power of disposal which is subject to a condition 
does not give the life tenant a fee until he has com- 
plied with the conditions set forth.*® 


Collateral or naked powers. A statute relating to 
collateral or naked powers does not relate to statutes 
dealing with the question of enlargement of a life 
estate by a power of disposition.*? Within the mean- 
ing of such statute a will giving full power to ex- 
pend the principal as the donee of the power may see 
fit, and subject to no trust or condition, gives an abso- 
lute power of disposition.*® 


[§ 1631] ce. What Constitutes Absolute Power. 
The unlimited power of disposition comprises not 
only conveyances into vivos, but also the power 
to dispose of by will if the devisee so wishes, and as 
the devisee may wish.4® Under a will giving half 
of the testator’s property to the widow, and half to 
a child, and providing that if at any time during in- 
faney of the child the widow shall desire to convey 
the child’s interest she is empowered to do so, and to 
dispose of the proeceds of sale as she deems prop- 
er, the power is not unlimited, so as to constitute the 
widow the owner of the fee, especially since the will 
recognizes the child’s interest to be such.®° 


As controlled by statute. In jurisdictions where 
statutes modifying the effect of an absolute power of 
disposition on a life estate are found,*! an absolute 
power of disposition is frequently the subject of 
statutory definition.®? A statute defining an absolute 
power as one by means of which the donee is able 


56. 
190 N. 57. 


ih See statutory provisions. 


6. In re Clickman’s Will, 
vs 762, 116 Misc. 540. 


[a] TZlustration.—Where a 
gave the testator’s widow real and 
personal porperty “as long as she re- 
mains my widow,” with power to dis- 
pose of it as she may see fit, the wid- 


will 53. Auer 
121 Wis. 115. 

59. 
Hun 643. 


WILLS 


Stafford v. Washburn, supra. 


Larson v. Mardaus, 215 N.W. 
196, 172 Minn. 48. 


v. Brown, 98 N.W. 966, 


Hart v. Castle, 9 N.Y.S. 622, 56 


[§§ 1630-1632 


in his lifetime to dispose of the estate for his ewn 
benefit®* does not relate to the title which vests in 
the grantee of the power, nor provide that the gran- 
tee of an absolute power of disposition of property 
shall have the fee, but that the power which is grant- 
ed is an absolute power.°* As to whether a power 
is absolute is not to be determined by an inquiry as 
to whether, if it be exercised, good title passes, but 
by considering who take or are interested in the pro- 
ceeds of the sale.®5> When the proceeds of the dis- 
position of the property are held in part for the bene- 
fit of another or others, then the power is not abso- 
lute, and there is a trust within the contemplation 
of the statute.» Within the meaning of such a. 
statute, a power is absolute which empowers the life 
tenant to dispose of any portion of the property 
which she may need for her comfort and enjoyment 
in health or sickness,°? or which empowers her to 
devise, sell, and mortgage the estate in fee, and con- 
vert the proceeds to her own use, etc.,°* or to use and 
manage the property in such manner as the tenant 
chooses and to use the principal if the income from 
the property is insufficient for the tenant’s com- 
fortable support ;°® but a power given to a life ten- 
ant to sell or consume property for his support and 
maintenance,®°® or to change the remainder interests 
if the remaindermen do not treat her right,°! or 
which is limited to the personal wants and necessi- 
ties of the life tenant in providing for his support 
and livelihood®? is not. A power to alien in fee to 
any person by will has been held an absolute power 
within the meaning of such a statute.®% 


[§ 1632] (b) Contingent or Limited; Power for 
Support and Maintenance. A power added to a life 
estate will not enlarge it to a fee where the exercise 
of the power is limited,°* nor where the exercise 


614, 209 Iowa 76; Rowe v. Rowe, 94 
N.W. 258, 120 Iowa 17; In re Stumpen- 
housen’s Estate, 79 N.W. 376, 108 Iowa 
555; In re Proctor’s Estate, 63 N.W. 
670, 95 Iowa 172. 


Ky.—Carroll’s Heirs v. 
Heirs, 12 B.Mon, 637. 


Carroll’s 


ow does not take a fee until she has 
fully complied with Real Prop. L. § 
154, and until those conditions have 
been fulfilled, § 151 providing that 
where a power of disposition is given 
and no remainder is limited on the 
estate of the grantee of the power, 
such grantee is entitled to the abso- 
lute fee, does not apply. In re Click- 
man’s Will, 190 N.Y.S. 762, 116 Misc. 
540. 


47. Thompson v. 
241, 215 Ala. 603. 


48. In re Davies’ Hstate, 151 N.E. 
205, 242 N.Y. 196. 


49. Wintuska v. Peart, 36 S.W.(2d) 
50, 237 Ky. 666. 


50. Wilkinson v. 
887, 198 Ky. 354. 


51. See supra § 1630. 


Young, 112 So. 


May, 248 S.W. 


52. See statutory provisions, 

53. See statutory provisions. 

54. Hasbrouck v. Bookstaver, 114 
N.Y.S. 949, 130 App.Div. 378. 


55. Stafford v. Washburn, 101 N.E. 
1122, 208 N.Y. 536 [rearg den 102 N.E. 
1114, 208 N.Y. 606]. 


60. Yockers v. Hackmeyer, 84 So. 


709, 203 Ala, 621. 


61. Stewart vy. Morris, 79 So. 579, 
202.Ala. 118, 


62. Rose v. Hatch, 26 N.E. 467, 125 
N.Y. 427. 


63. Thompson v. Young, 112 So. 
241, 215 Ala. 608; Deegan v. Wage, 
39 N.E. 692, 144 N.Y. 573. 


64 U.S.—Brant v. Virginia Coal, 
etc. Co. 93 U.S1326) 238 D.Wd. 927 rev: 
4 F.Cas.No. 1,814, 2 Hughes 501]. 


Ala.—Stewart v. Morris, 79 So. 579, 
202 Ada dA Hee 


Del.—Grant v. Mullen, 138 A. 613, 
15 Del.Ch, 174. 


D.C.—Kennedy vy. 
App.D.C. 424. 


Il).—-Powers v. Wells, 91 N.E. 717, 
244 Ill. 558; Mansfield v. Mansfield, 
C7 INSEL Ore e20 3 iio 28 


Ind.—Bowser v. Mattler, 35 N.E. 
701, 36 N.E. 714, 137 Ind. 649; Neely 
va, Boyee, 27 NB L695 289 Tid ak: 
Wood v. Robertson, 15 N.E. 457, 113 
Ind. 323. 


Iowa.—Mann v. Seibert, 227 N.W. 


Alexander, 21 


a eee v. Ramsdell, 21 Me. 


Mo.—Greffet v. 
459, 114 Mo. 106; 
Mo. 371. 


N.Y.—Matter of Cager, 18 N.E. 866, 
111 N.Y. 343; Terry vi Wiggins, 47 
NE wep ole Laff 2 Lans. 272); In re Whit- 
ney’s Hstate, 124 N.Y.S. 909, 69 Misc. 
131; In re Pierson, 110 N.Y.S. 476, 58 
Misc. 94; Monjo v. Widmayer, 94 N. 
Y.S. 835, 46 Misc. set (aff 97 N.Y.S. 
653, 111 App.Div. 80 (aff 78 N.E. 71, 
185, N.Y. 295, 6 L.R.ANS. 746, 7 Ann. 
Cassa) 


Ohio.—James v. Pruden, 14 Ohio St. 
251; Blume y. Thompson, 15 Ohio N. 
He N. Sues 


Tenn.—Waller y. Sproles, 22 S.W. 
(2d) 4, 160 Tenn. 11; McKnight v. 
McKnight, 115.8. W: 134, 120 Tenn. 
431; McGavock v. Pugsley, 12 Heisk. 
689) Cook y. Collier, (Ch.A.) 62 S.W. 


Willman, 21 S.W. 
Corby v. Corby, 85 


Vt.—In re Robinson’s Will, 
457, 101 Vt. 464, 75 A.L.R. 59 


Va.—Smythe v. Smythe, 19 S.E. 175, 
90 Va. 638; Dunbar’s Ex’rs v. Wood- 
cock’s Bx’r, 10 Leigh (Va.) 660. 


W.Va.—Milhollen’s Adm’r v. Rice, 


144 A. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1632] 


thereof is restricted,®*> or contingent.°* So a life es- 
tate is not enlarged to a fee by a power in the life 
tenant to use, control, and manage the estate,®? 
and to dispose of it for the purpose of conven- 
lence and to facilitate the management of the prop- 
erty, and not for the purpose of appropriation ;°* 


to use, enjoy, and dispose of it 


WILLS 


as he may de- 


sire;®® to have the property at his own disposal 


13 W.Va. 510. 


{a] Tllustrations.—(1) A will de- 
vising the testator’s wife property to 
be used for her sustenance and com- 
fort during her life and giving what is 
left to others, the wife to have the 
privilege of changing devises to re- 
maindermen upon the happening of 
certain contingencies, gave her a life 
estate only, and with respect to re- 
mainders a power to divest and substi- 
tute another or others as beneficiary 
or beneficiaries upon the happening of 
the contingency specified. Stewart v. 
Morris, 79 So. 579, 202 Ala. 113. (2) 
Where a testator devised and be- 
queathed to his widow his estate, to 
be used and disposed of during her life 
the same as the testator might do if 
living, giving her full power to sell, 
exchange, invest, and reinvest the 
same as the testator might do if liv- 
ing, and to distribute by gift among 
the testator’s children during her life, 
or to appoint the same among them by 
will, but not giving her power to lease 
beyond the termination of her life ten- 
ancy, and, if any of the estate remain- 
ed undisposed of at her death, the tes- 
tator bequeathed it in equal parts 
among his children then living, and 
to the issue of any child then de- 
ceased, the power to dispose of the 
property during the widow’s life did 
not vest the fee in her, but she took 
a life estate only, and the remainder 
vested in the testator’s children sub- 
ject to be divested by the exercise of 
the power conferred on the widow. 
Powers v. Wells, 91 N.E. 717, 244 Ill. 
558. (3) Under a will devising all of 
the testator’s property to his wifé in 
trust, for benefit of herself and her 
children, and giving her its entire 
use and management for life, with 
power of sale, etc., she took only a 
life estate in an undivided interest 
in the property. Patterson v. Gais- 
sert, 94 S.E. 563, 147 Ga. 472. (4) 
Where the testator gave his daughter 
“the free use and enjoyment”’ of cer- 
tain premises, conditioned on her pay- 
ment of the taxes, insurance, and re- 
pairs, with right to dispose thereof 
to her issue by will, or sell it with 
the consent of executors and trus- 
tees, the daughter was not entitled 
to absolute ownership of the proceeds 
of sale made with such consent, but 
merely to the income therefrom, with 
the right to dispose of proceeds to 
her issue by will. In re Hoe’s Estate, 
176 N.Y.S. 697; 107 Misc. 461. 


65. Waller v. Sproles, 22 S.W.(2d) 
4, 160 Tenn. 11; McKnight v. Mc- 
Knight, 115 S.W. 134, 120 Tenn. 431. 


66. Ga.—Mathis v. Glawson, 102 S. 
BE. 351, 149 Ga. 752. 


Me.—Ramsdell vy. Ramsdell,, 21 Me. 
288. 


Neb.—Heyer v. Heyer, 195 N.W. 109, 
110 Neb. 784. 


Ohio.—Blume v. Thompson, 15 Ohio 
ING Ne Sole 


Tenn.—Waller v. Sproles, 22 S.W. 
(2d) 4, 160 Tenn. 11; Van Deventer 
v. McMullen, 11 S.W.(2d) 867, 157 
Tenn. 571; McKnight v. McKnight, 
115 S.W. 134, 120 Tenn. 431; Pillow 
v. Rye, 1 Swan 185. 


[a] MTllustration.—A bequest to a 
daughter of certain property ‘free 


from all debts, liabilities and obliga- 
tions of any husband she may have, 
and aftet her death said property to 
go to her children,’ imported merely 
a life estate which was not enlarged 
into a fee by the further provision, 
‘in event that said daughter should 
die without children, then I invest 
her with the right to dispose of such 
property by deed, will, or otherwise 
as she may think proper.” Mathis v. 
Glawson, 102 S.E. 351, 149 Ga. 752. 


67. U.S.—In re Dargan’s Estate, 
230 B50 


Iowa.—Lingo v. Smith, 156 N.W. 
402, 174 Iowa 461; Brunk v. Brunk, 
137 N.W. 1065, 157 Iowa 51; Kierulff 


v. Harlan, 130 N.W. 789, 150 Iowa 671. 


Ky.—Forester v. Werner, 191 S.W. 
884, 175 Ky. 180. 


Md.—Schlotzhauer vy. Kummer, 132 
A. 53, 149 Md. 583. 


N.Y.—In re Kingsley, 
662. 


Tex.—Caples v. Ward, 179 S.W. 856, 
eigbeas 341 [aff (Civ.App.) 170 S.W. 


Va.—Bristow v. Bristow, 120 S.E. 
859, 1388 Va. 67. 


W.Va.—Wise v. Hinegardner, 125 S. 
E. 579, 97 W.Va. 587. 


{a] Tilustrations.—(1) A will by 
which the testator devised all his real 
and personal estate to his’ wife ‘‘to 
use as she pleased during her life, 
and while she remained a widow,” 
created in her only a life estate, the 
word ‘use’ not importing any power 
of disposition of ‘the corpus referred 
to. Bristow v. Bristow, 120 S.E. 859, 
1388 Va. 67. (2) Where a will gave 
“to my said wife a life interest in and 
to my farm . to use and occupy 
and control as her own during her 
natural lifetime,’ the latter clause 
refers to the farm and is to be con- 
strued as defining or describing what 
Was intended by the “life interest.” 
Pee v. Smith, 156 N.W. 402, 174 lowa 
461. 


[b] Bule applies to personalty.— 
Goudie v. Johnston, 10 N.E. 296, 109 
Ind. 427; In re Wecker’s Estate, 243 
N.W. 642, 123 Neb. 504. 


68. In re Cushman’s Estate, 
N.Y.S. 582, 148 Mise. 432; 
Van Camp, 3 Dem.Surr. 


145 N.Y.S. 


257 
Kelsey v. 
CNGY) Aibs4: 


69. Wiley v. Gregory, 35 N.E. 507, 
135 Ind. 647; Merritt v. Carr, 19 Ohio 
App. 43. 


70. Boyd v. Strahan, 36 Il]. 355. 


71. Shaver v. Ellis, 11 S.W.(2d) 
949, 226 Ky. 806; Makely v. Shore, 
CH MISHIDS bls nl(Gy INA OS” sival se ie arbi aie 
Phifer, 41 N.C. 155; Seaboard Air Line 
Ryn) Va (Gamrect,, 617 255.9 0 osm opr ses 
543; Tomlinson y. Dighton, 1 P.Wms. 
149, 24 Reprint 335, 1 Salk. 239, 91 
Reprint 212. 


[a] Wustrations.—(1) A will de- 
vising realty to the widow for life, 
to use for her benefit and dispose of 
among any of children, conveyed a 
life estate with power of disposition 
among children. Shaver vy. Ellis, 11 
S.W.(2d) 949, 226 Ky. 806. (2) A will 
giving the testetor’s property to his 
wife for life with power to control 
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for his own proper use and benefit ;7° to dispose of 
it among the members of a specified class;*t to make 
gifts of it for charitable or religious purposes; 
use the property for the support of the life tenant or 
dispose of it for such charitable purposes as she 
deems worthy;*? to enecumber’* or to dispose of it 
in the life tenant’s lifetime,’> as by a power to con- 


72 


to 


and sell to pay debts and for division 
equally among the testator’s five chil- 
dren, but authorizing the wife to be- 
stow the interest of any child on 
grandchildren, provided that the tes- 
tator’s children should receive their 
support for life devised to the wife 
a life estate with power of appoint- 
ment. Makely v. Shore, 95 S.E. 51, 175 
NECa L215 


72. Smith v. Judge, 298 P. 651, 133 
Kan. 112 [reh den 1 P.(2d)r-79, 133 
Kan. 453]. 

73. Smith v. Winsor, 88 N.E. 482, 
239 Ill. 667. 


74 In re Mebus’ Estate, 117 A. 
340, 273 Pa. 505; Creighton v. Creigh- 
ton, 17 Ont.W.N. 278. 


[a] Tilustration.—Where the tes- 
tatrix created a life estate in lands 
bequeathed her children, and provid- 
ed that, if necessary for their support 
they might make loans on the prop- 
erlies, her intention being to provide 
maintenance and support for her chil- 
dren, even though it exhaust the 
whole of their estates, and leave noth- 
ing to the remaindermen, the power 
to consume was only by way of put- 
ting encumbrance on real estate, re- 
ducing its worth to the ultimate tak- 
ers, and did not place within the first 
taker the right to destroy the ulti- 
mate limitation over. In re Mebus’ 
Hstate, 117 A. 340, 273 Pa. 505. 


75. Ark.—Union & Mercantile 
Trust Co. v. Moore, 220 S.W. 820, 143 
Ark. 519; State v. Gaughan, 187 S.W. 
918, 124 Ark. 548. 


Conn.—Brown y. Potter, 159 A. 275, 
114 Conn. 441. 


Iowa.—In re Cooksey’s Estate, 208 


N.W. 387, 203 Iowa 754; Iowa City 
State Bank v. Pritchard, 202 N.W. 
512, 199 lowa 676. 

Ky.—Evans v. Leer, 23 S.W.(2d) 


553, 232 Ky. 358; 
127 S.W. 747. 


Mass.—Kemp v. Kemp, 111 N.E. 673, 
223 Mass. 32; Dana v.. Dana, 70 N.E. 
49, 185 Mass. 156, 9 Prob.Rep.Ann. 493. 


N.J.—Leaming vy. Huffman, 124 A. 
704, 96 N.J.Eq. 249. 


R.I.—Mooy v. Gallagher, 90 A. 663, 
386 RI. 405, L.R.A.1916C 1040, Ann. 
Cas.1916D 395. 


[a] Estate held for life.—A will 
devising the residuary estate to the 
testatrix’ mother to have, hold, use, 
and enjoy during her natural life, 
with expression of desire she have 
the absolute right to sell or encumber 
it without any restrictions, gave the 
mother a life estate, with added pow- 
er of disposal of the whole, contem- 
plating the possibility that a portion 
of the property might remain undis- 
posed of. Union & Mercantile Trust 
cee v. Moore, 220 S.W. 820, 143 Ark. 
519. 


{b] “Unlimited right of disposal 
during the léfe of the life tenant does 
not convert a bequest of a life estate 
into an absolute gift of the entire es- 
tate or an estate in fee.” Towa City 
State Bank yv. Pritchard, 202 N.W. 512, 
513, 199 Iowa 676 [quot In re Cook- 
sey’s Estate, 208 N.W. 337, 339, 203. 
Iowa 754]. 


Sutton vy. Johnson, 
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sume;7® or to sell?’ or convey.7§ 


power of sale,7° as a power to sell to specified per- 
sons®® or for particular purposes such as the pay- 


WILLS 


Thus a limited 


ment of debts,’! to reinvest,*? to dispose of as to the 


[c] Rule applies to personalty.— 
Lanciscus vy. Louisville Trust Co., 256 
S.W. 424, 201 Ky. 222; McDermott v. 
Zimmerman, LOSE AL 7, SON LH Gs 215%; 
Allen v. Globe Ins. Co., 10 Ohio Dec. 
(Reprint) 204, 19 Cinc.L.Bul. 198. 


76. In re Kingsley, 145 N.Y.S. 662; 
In re Walker’s Estate, 121 A. 318, 277 
Pa. 444; In re English’s Estate, 112 
A. 913, 270 Pa. 1;° Zanich v. Okum, 
167 A. 463, 109 Pa.Super. 200; In re 
Davis’ Estate, 72 Pa.Super. 332; In re 
Seigworth’s Hstate, 61 Pa.Super. 235. 


[a] Rule applies to personalty.— 
Matter of French, 52 Hun 303, 5 N. 
Y.S. 249 


77. Ala.—Bynum v. Swoope, 75 So. 
10s 20d Ala. 9! 


Tll.—Riemenschneider v. Tortoriel- 
lo, 122 N.E. 799, 287 Ill. 482; Strick- 
land v. Strickland, 111 N.H. 592, 271 
Tll. 614; Forbes v. Forbes, 104 N.E. 
1, 261 Ill. 424; Kirkpatrick v. Kirk- 
patrick, 64 N.E. 267, 197 Ill. 144, 8 
Prob.Rep.Ann. 73; Ducker v. Burn- 
ham, 34 N.E. 558, 146 Ill. 9, 37 Am. 
S.R. 135; Walker v. Pritchard, 12 N-E. 
336, 121 Dll, 221: [aft 22 Ill. App. 286]. 


Iowa.—Mann v. Seibert, 227 N.W. 
614, 209 Iowa 76. 


Ky.—Knost v. Knost, 198 S.W. 917, 
178 Ky. 267; White v. White’s Guard- 
jan, 182 S.W. 942, 168 Ky. 752; Goss 
v. Withers, 154 S.W. 398, 153 Ky. 5; 
McCormick v. MeceCormick’s Adm’r, 
121 S.W. 450. 


Mass.—Merchants’ Trust Co. v. 
Russell, 157 N.E. 338, 260 Mass. 162. 


Mich. —In re Moor’s Hstate, 128 N. 
W. 198, 163 Mich. 353. 


Miss.—Warren v. Ingram, 51 So. 
888, 96 Miss. 438, Ann.Cas.1912B 422. 


Mo.—Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Edgar v. Emer- 
son, 139 S.W. 122, 235 Mo. 552. 


N.J.—Deats v. Ziegener, 89 A. 31, 
82 N.J.Eq. 605. 


N.C.—Darden vy. Matthews, 91 S.E. 
Zab, Lis N.C. 186, 


Ohio.—-Fetter v. Rettig, 121 N.E. 
696,98 Ohio St. 428; Pace v. Pace, 
180 N.E. 81, 41 Ohio App. 130. 


Or.—Gildersleeve V. Lee, 198 P. 246, 
100 Or. 578. 


Pa.—Schaaf v. Politowski, 
748, 276 Pa. 31. 


Ont.—Creighton y. Creighton, 17 
Ont.W.N. 278. 


[a] Zllustrations.—(1) A will de- 
vising the testator’s property to his 
wife, “to have and to enjoy the same 
during the term of her natural life, 
and I give her the privilege and full 
power, if she can get good prices for 
the said real estate, to make sale of 
the same and give good title,’ and 
also designating the widow as execu- 
trix, gave her a life estate only, and 
not.a fee. Schaaf v. Politowski, 119 
A. 748, 276 Pa. 31. (2) Where the 
testator bequeathed to his wife, so 
long as she remained his widow, his 
entire property, with power to sell 
and convey any realty in fee, she took 
only an estate for life, subject to 
termination on remarriage, although 
there was no limitation over, and, 
where she died without having re- 
married, and realty devised to her 
passed to the testator’s next of kin as 
an estate of remainder in fee simple. 
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Fetter v. Rettig, 121 N.F. 696, 98 Ohio 
St. 428. (3) A widow to whom her 
husband’s estate had been devised for 
life with power to sell without lia- 
bility to account, with remainder to 
the testator’s bodily heirs, could not 
devise to another real estate purchas- 
ed in her own name and paid for from 
the estate funds, but such property 
passed at her death to the_ bodily 
heirs. Bynum vy. Swoope, 75 So. 170, 
201 Ala. 19. (4) Where a will gave 
the testator’s realty and personalty to 
his wife for life, and at her death to 
be equally divided among his heirs, 
the next paragraph, which gave his 
wife the right to sell any or all of 
his property any time she thought 
best, did not enlarge her life estate, 
so that, where she sold land and in- 
vested the proceeds in other land, she 
continued to have only a life estate in 
the land purchased. McCormick v. 
McCormick’s Adm’r, (Ky.) 121 S.W. 
450. 


78. Barton vy. Barton, 119 N.E. 320, 
283 Ill. 338. 


79. Bragg v. Litchfield, 98 N.E. 
673, 212 Mass. 148; Ackerman v. Gor- 
ton, 67 N.Y. 63 [rev 6 Hun 301]; Go- 
greve v. Day, 10 Ohio Cir.Ct.N.S. 69; 


Woodbridge v. Woodbridge, 106 8.H. 
437, 88 W.Va. 187. : 
{a] Illustrations.—(1) Where a 


testator gave the residue of his es- 
tate to his wife, to have and to hold 
during her natural life, she to receive 
the income and profits for life, and 
gave her power to sell, with certain 
exceptions, the will providing for the 
disposition of part of such residue 
after the wife’s death, there was cre- 
ated only a life estate in the wife, the 
residue becoming intestate property 
after the wife’s death. Bragg v. 
Litchfield, 98 N.E. 673, 212 Mass. 148. 
Q)A testamentary power of sale giv- 
en to a tenant for life under a will, to 
be exercised only with the consent of 
the surviving heirs, does not enlarge 
the estate into a fee. Ackerman v. 
Gorton, 67 N.Y. 63 [rev 6 Hun 301]. 
(3) A will, devising to the testatrix’ 
husband all of her estate for life, with 
the right to use the income thereof, 
and if he deemed proper to sell the 
estate for his benefit or to increase 
the income, vests in him a life estate, 
with power to sell the estate and use 
the income from the proceeds, and 
gives the corpus in its original or 
in any changed form to the remain- 
dermen. Woodbridge v. Woodbridge, 
106 S.E. 487, 88 W.Va. 187. (4) Pow- 
er of sale on concurrence of legatees 
did not show intent inconsistent with 
a gift of a life estate, subject to be 
converted into a fee on compliance 
with conditions. Wills v. Southwell, 
166 N.E. 70, 334 Ill. 448. 


80. Morgan vy. Christian, 133 S.W. 
982, 142 Ky. 14. 


81. Gay v. Birmingham, Montgom- 
ery & Gulf Power Co., 67 So. 447, 190 
Ala. 449; Nelson v. Nelson, (App.) 
72 N.E. 482. 


82. Hinger v. Hinger, 149 A. 430, 
17 Del.Ch. 62; Wills v. Southwell, 166 
N.E. 70, 334 Til. 448; Powers v. Wells, 
91 N.E. 717, 244 Til. 5583. Minn ty. 
Downing, 74 N.E. 729, 216 ll. 64 [aff 
116 Ill.App. 454]; Browning v. Ash- 
brook’s Hx’r, 195 S.W. 105, 175 Ky. 
755; Mason v. Tuell, 170 S.W. 950, 
ype Ky. 392; Re Bulman, 17 Ont.W.N. 
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life tenant shall seem just’? or for the maintenance, 
comfort, and welfare of the life tenant,** or his per- 
sonal benefit’? or his support,*® or that of his chil- 


83. Matter of Blauvelt, 30 N.E. 
194, 181 N.Y. 249. 
153 AL 1. 84 


84. Lord v. Roberts, 
INGE Uk te 


85. In re Smith’s Will, 214 N.Y.S. 
176, 126 Mise. 296; In re Robinson’s 
Will, 144 A. 457, 101 Vt. 464, 75 A.L.R. 
Boe 


[a] Power held for tenant’s bene- 
fit—Under a will giving the testator’s 
property to his wife “for the term of 
her natural life to have the use, in- 
come and profits thereof .. . for 
her own use and benefit,’ with full 
power of sale, the widow took a life 
estate, with power of disposition for 
her own use and benefit. In re Smith’s 

Will, 214 N.Y.S. 176, 126 Misc. 296. 


&6. U.S.—Downie v. Downie, 4 F. 
55, 9 Biss. 353. 


Ark.—Pletner v. Southern Lumber 
Co., 292 S.W. 370,173 Ark. 277; Fields 
v. Kline, 256 S.W. 355, 161 Ark. 418. 


Cal.—Luscomb v. Fintzelberg, 123 
PM24T UG2k Cal e433. 
Conn.—Clifford v. Cronin, 117 A. 


489, 97 Conn. 434; Bishop v. Groton 
Sav. Bank, 114 A. 88, 96 Conn. 325; 
Bartlett v..Buckland, 63 A. 350, 78 
Conn. 517; Little v. Geer, 37 A. 1056, 
69 Conn. 411; Mansfield v. Shelton, 
35. A. 271, 67 Conn. 390, 52 Am:.S-R: 
285; Peckham v. Lego, 19 A. 392, 57 
Conn. 553, 14 Am.S.R. 130, 7 LR.A. 
419 and note. 


D.C.—Kennedy v. 
App.D.C. 424. 


Ill. Voellinger v. Kirchner, 145 N. 
BH. 638, 314 Ill. 398; Walker v. Pritch- 
ard,. 12 N.E. 336, 121 Ill. 221 [aff 
22 Ill.App. 286); Hemphill v. Fan- 
ning, 212 Ill.App. 543. 


Ind.—Brookover v. Branyan, 112 N. 
BE. 769, 185 Ind. 1; Rawley v. Sanns, 
40 N.E. 674, 141 Ind, 179; Bowser v. 
Mattler, 35 N.H. 701, 36 N.B. 714, 187 
Ind. 649; Martz v. Sedam, 67 Ind. 216; 
Belton v. Myers, 154 N.E. 695, 87 Ind. 
App. 35; Bryson v. Hicks, 184 N.E. 
874, 78 Ind.App. 111; Hall v. Grand 
Lodge, I. O. O. F. of Indiana, 103 N. 
E. 854, 55 Ind.App. 324. 


Iowa.—Southwick v. Southwick, 168 
N.W. 807, 184 Iowa 336; In re Beaty’s 
Estate, 154 N.W. 1028, 172 Iowa: 714; 
Ironside v. Ironside, 130 N.W. 414, 
150 Lowa 628; Baldwin v. Morford, 90 
N.W. 487, 117 Iowa 72; In re Proctor’s 
Estate, 63 N.W. 670, 95 Iowa 172. 


Kan.—Smith v. Judge, 298 P. 651, 
133 Kan. 112 [reh den 1 P.(2d) 79, 133 
Kan. 453]; West v. West, i186 P. 1004, 
106 Kan. 157. 


Ky.—Maynard v. Raines, 42 S.W. 
(2a) 873, 240 Ky. 614; Anderson v. 
Halls Adm’ r, 80 Ky. 9i, 8 Ky.L. 579; 
Martin v. Barnhill, 77 S.W. 1097, 25 
Ky.L. 1384; Martin v. Barnhill, 56 Ss. 
Ww. 160, 21 RICVArN, 1686. 


Me. pias v. Thompson, 43 A. 509, 


Alexander, 21 


92 Me. 53 Hatch y. Caine, 29 A. 1076, 
86 Me. aa Nash v. Simpson, 3 Ant5s: 
78 Me. 142; Ramsdell v. Ramedell, 21 
Me. 288. 


Md.—Mills v. Bailey, 41 A. 780, 88 
Ma. 320. 


Mass.—Crowell v. Chapman, 154 N. 
E. 397, 257 Mass. ee Homans v. 
Foster, 121 N.E. 417, 232 Mass. 4; 
Morse v. Natick, 57 Nil. 996, 176 Mass, 
510; Chase v. Ladd, 26 N.H, 429, 15 
Mass. 126, 25 Am.S.R. 614, 29 N.E. 


Seal 
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dren,** or of both,*® or others,®® or the life tenant 
and others,®® will not enlarge a life estate into a 
In jurisdictions where an absolute power of 
disposal enlarges a life estate into a fee®! it has been 


fee. 


637, 155 Mass. 417; Smith v. Snow, 
123 Mass. 323; Whitcomb v. Taylor, 
122 Mass. 243; Larned v. Bridge, 17 
Pick. 339; Stevens vy. Winship, 1 Pick. 
318, 11 Am.D. 178. 


Mich.—Walsh v. Backus, 149 N.W. 
1022, 183 Mich. 527; Farlin v. San- 
born, 126 N.W. 634, 161 Mich. 615, 137 
Am.S.R. 525; Greene v. Mallary’s Es- 
tate, 86 N.W. 541, 89 N.W. 348, 127 
Mich. 119; Godshalk v. Akey, 67 N. 
W. 336, 109 Mich. 350; Jones v. Dem- 
ing, 51 N.W. 1119, 91 Mich. 481; Mc- 
Carty v. Fish, 49 N.W. 513, 87 Mich. 
48; Glover v. Reid, 45 N.W. 91, 80 
Mich. 228; Morford vy. Dieffenbacker, 
20 N.W. 600, 54 Mich. 593. 


Mo.—Guthrie vy. Crews, 229 S.W. 
182, 286 Mo. 438; Harbison v. James, 
2 S.W. 292, 90 Mo. 411. 


N.H.—Barker v. Clark, 56 A. 747, 
N.H. 334. 


N.J.—Komp v. Thomas, 85 A. 815, 
$81 N.J.Eq. 103; Robeson v. Shotwell, 
36 A. 780, 55 N.J.Eg. 318 [aff 41° A. 
1115,, 55 N.J.Hq. 824]; Bradway v. 
Holmes, 25 A. 196, 50 N.J.Eq. 311; 

tevens v. Flower, 19 A. 777, 46 N.J. 
Eq. 340. 


N.Y.—Swarthout v. Ranier, 38 N.E. 
726, 143 N.Y. 499; Rose v. Hatch, 26 
N.E. 467, 125 N.Y. 427; Matter of Ca- 
ger, 18 N.E. 866, 111 N.Y. 343; Terry 
v. Wiggins, 47' N.Y. 512 [aff 2 Lans. 
272]; Hasbrouck v. Knoblauch, 114 
N.Y.S. 949, 130 App.Div. 378 [mod 
112 N.Y.S. 159, 59 Mise. 99]; Simmons 
v. Taylor, 46 N.Y.S. 730, 19 App.Div. 
499; In re Potter’s Estate, 231 N.Y.S. 
355, 133 Mise. 17; In re Weeden’s Es- 
tate, 76 N.Y.S. 462, 37 Misc. 716, 3 
Mills Surr. 60; Matter of Wyatt’s Hs- 
tate, 30 “N.Y.S.-275, 9 Misc.-285, 1 
Gibb.Surr. 104. 


N.C.—Helms v. Collins, 156 S.E. 152, 
200 N.C. 89; Troy v. Troy, 60 N.C. 
624, 


Ohio.—Johnson v. Johnson, 38 N.E. 
61, 51 Ohio St. 446; Huston v. Craig- 
head) 23" Ohio St 193%) Blume" iv. 
Thompson, 15 Ohio N.P.N.S.~97. 


Pa.—Chesnut v. Chesnut, 151 A. 
339, 300 Pa. 146, 75 A.L.R. 66; Hen- 
ninger v. Henninger, 51 A. 749, 202 
Pa. 207; In re Tyson’s Hstate, 43 A. 
131, 191 Pa. 218; Loughran’s Hst., 22 
Pa.Dist. 282; Bair’s Estate, 15 York 
Leg.Rec. 130. 


Tenn.—Emert v. Blair, 118 S.W. 
685, 121 Tenn. 240; Watson vy. Watson, 
(Ch.A.) 57 S.W. 385. 


vVt.—In re Hayward’s Estate, 108 
A. 345, 93 Vt. 404; Morse v. Stoddard’s 
Estate, 98 A. 991, 90 Vt. 479; Parks’ 
Adm’r v. American Home Missionary 
Soc., 20 A. 107, 62 Vt. 19; McCloskey 
v. Gleason, 56 Vt. 264, 48 Am.R. 770. 


Wis.—Larsen v. Johnson, 47 N.W. 
615, 78 Wis. 300, 28 Am.S.R. 404. 


Ont.—Re Johnson, 27 Ont.L. 472, 
4 Ont.W.N. 153, 23 Ont.W.R. 132. 


[a] Miustrations.—(1) Where a 
wife devised her estate to her hus- 
pand for his natural life, with full 
power to dispose of the whole or a 
part by deed or otherwise, if he deem 
it conducive to his comfort, the hus- 
band took a life estate, with power 
to dispose of it for his comfort. Ho- 
mans v. Foster, 121 N.E. 417, 232 
Mass. 4. (2) A provision that the life 
tenant might use whatever of the 
estate that might be necessary for her 
“support and comfort” did not en- 
large a life estate into a fee. In re 
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Hayward’s Hstate, 108 A. 345, 93 Vt. 
404. (8) A will giving the widow the 
residue for her support for life and 
directing disposition after her death 
did not enlarge her life estate into a 
fee. Waller v. Sproles, 22 S.W.(2d) 
4,,160 Tenn. 11. 


[b] Rule applied to personalty.— 
(1) Under a will giving to the testa- 
tor’s wife all real and personal prop- 
erty to hold and use for life, without 
restrictions as to the amount of per- 
sonalty to be used for her support ow- 
ing to sickness or emergency, the wife 
took a life estate or interest in the 
personal property with the right of 
custody and use. Walsh v. Backus, 
149 N.W. 1022, 183 Mich. 527. (2) 
Where one paragraph of a will gave 
to the testator’s widow his personal 
property and income on realty for 
life, and a succeeding paragraph gave 
to his son his realty and all his per- 
sonal property, subject to the prior 
claims of the wife during her life- 
time, the wife took a life interest in 
the personalty with a qualified power 
of disposition entitling her to impair 
the principal so far as necessary to 
her support. West v. West, 186 P. 
1004, 106 Kan. 157. 


[ec] Where insufficiency of income 
for the support of the beneficiary is 
the contingency on which a sale may 
be made, a life estate only is created. 
Larned v. Bridge, 17 Pick. (Mass.) 
339; Stevens v.. Winship, 1 Pick. 
CMaiss.) 318, '11.Am.D. 178. 


[d] “Her personal comfort” con- 
strued.—The phrase “for her own per- 
sonal comfort’? means for her person- 
al support. Bishop v. Groton Sav. 
Bank, 114 A. 88, 96 Conn. 325. 


87. U.S.—Smith v. Beardsley, 51 F. 
2 eae Cs CxA. £18: 


Ala.—Ex p. Dickson, 64 Ala. 188. 


Cal.—Byrne v. McGrath, 62 P. 559, 
130 Cal. 316, 80 Am.S.R. 127, 6 Prob. 
Rep.Ann. 208. 


Conn.—Tolland County Mut. F. Ins. 
Co. v. Underwood, 50 Conn. 493; Bris- 
tol v. Austin, 40 Conn. 438. 


Ga.—Fields v. Bush, 21 S.E. 827, 
94 Ga. 664; Haralson v. Redd, 15 Ga. 
148. 


Ill—Sayer v. Humphrey, 75 N.E. 
170, 216 Ill. 426; Welsch v. Belleville 
Sav. Bank, 94 Ill. 191. 


Ind.—Jenkins v. Compton, 23 N.E. 
1091, 123 Ind. 117; Fraizer v. Hasséy, 
43 Ind. 310. 


Kan.—Williams y. McKinney, 9 P. 
265, 34 Kan. 514. 


Ky.—Powers v. Burke, 241 S.W. 53, 
194 Ky. 796; Degman v. Degman, 34 
SEW 62 o ano Sim yan7 Li Kye bin o LOE 
Jones v. Jones, 20 S.W. 604, 93 Ky. 
532, l4iKy.L. 556; Bestiv., Best, 11S. 
WwW. 600, 88 Ky. 569, 11 Ky.L. 74; 
Koenig v. Kraft, 7 S.W. 622, 87 Ky. 
95, 9 Ky.L. 945, 12 Am.S.R. 463; Hol- 
sen v. Rockhouse, 83 Ky. 233, 7 Ky.L. 
194; Henderson v. Hayne, 2 Metc. 
342. 


Md.—Conner v. Waring, 52 Md. 724. 
Mass.—Baker v. Thompson, 37 N.E. 
751, 162 Mass. 40. 


Minn.—In re Oertle’s Will, 24 N.W. 
924, 34 Minn. 173, 57 Am.R. 48. 


Miss.—Dean v. Nunnally, 36 Miss. 
358. 


N.J.—Wright v. Wright, 4 A. 855, 
41 N.J.Eq. 382. 
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held that, where a devise was made of a life estate 
with power to sell and convey for support and main- 
tenance if the primary and dominant intent of the 
testator was to place in the hands of the life tenant 


N.Y.—Matter of Hunt’s Estate, 76 
N.Y.S. 968, 38 Mise. 30, 3 Mills. Surr. 
79 [aff 82 N.Y.S.-538, 84 App.Div. 159 


(ame 2 “Noe 11431 79" Ne ys sto Oe 
N.C.—Phifer v. Phifer, 41 N.C. 155; 
Pender v. Cunningham, 27 N.C. 
Ohio.—Stableton vy. Ellison, 21 Ohio 
SBA 
S.C.—McCreary v. Burns, 17 S.C. 
45; Pulliam v. Byrd, 21 S:C.Eq. 134. 


Tenn.—Word v. Morgan, 5 Coldw. 
407; Cruse v. McKee, 2 Head 1, 73 
Am.D. 186; King v. Sharp, 6 Humphr. 
Ba McGavock v. Pugsley, 1 Tenn.Ch. 


Tex.—Weir v. Smith, 62 Tex.1; Orr 
v. O’Brien, 55 Tex. 149; Davis Weg 
aes 37 S.W. 994, 14 Tex.Civ.App. 


N.B.—Knapp v. King, 15 N.B. 309. 


To te ae Estate, 5 N.S. 
549, 
[a] MTlustration.—A will, giving 


the estate to the testator’s wife to 
hold undisturbed during her natural 
life without interference by any one, 
and directing the wife to distribute in 
such manner and at such time as will, 
in her judgment, be for the best in- 
terest of the testator’s daughter, gives 
the wife a life estate only, and not a 
feé, and in addition the power to dis- 
tribute or dispose of the estate as 
seems to her to'be for the best inter- 
ests of her daughter, Powers v. 
3urke, 241 S.W. 53, 194 Ky. 796. 


88. Conn.—Benton vy. Dudley, 155 
A. 85, 113 Conn. 267. 


Ill.—Voellinger yv. Kirchner, 145 N. 
E. 638, 314 Ill. 398. 


Iowa.—Convey v. Murphy, 134 N.W. 
1065, 154 Iowa 421. 


Ky.—Miller v. Miller, 247 S.W. 965, 
197 Ky. 753. 


Mich.—Woolfitt v. Preston, 
W. 838, 203 Mich. 502. 


Mo.—tTrigg v. Trigg, 192 S.W. 1011. 


N.Y.—Matter of Hunt, 82 N.Y.S. 
538, 84 App.Div. 159 Laff 72 N.E. 1143, 
17ND Ye UOMe 


Pa.—In re McCullough’s Estate, 116 
AAT, a baa ou". 


[a] Tllustrations.—(1) Under a 
will devising realty to a daughter, 
with entire control during her life- 
time, and power to sell and to use the 
interest and principle, if necessary, 
for the support of herself and chil- 
dren, with remainder over, devisee 
took a life estate, with power to sell 
for the support of herself and chil- 
dren, but for no other purpose. Wool- 
fitt v. Preston, 169 N.W. 838, 203 Mich. 
502. (2) A devise to a wife for the 
support of herself and minor children 
and, if she died during the minority 
of the children, the estate to be kept 
for their support, and if invalid chil- 
dren die before her death, the estate 
to go to the surviving children on 
her death, gives her a life estate only. , 
Convey v. Murphy, 134 N.W. 1065, 
154 Iowa 421. 


89. Evans’ Adm’r v. Spillman, 6 B. 
Mon. (Ky.) 3384. 


90. Miller’s Adm’r v. Potterfield, 


11 S.B. 486, 86 Va. 876, 19 Am.S.R. 
9119" . 


91. See supra § 1629 text and note 
94, 
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his property with full power to convey and to use 
the proceeds thereof to the exhaustion of the estate, 
the anticipation of a remainder is so inconsistent 
with the power of disposition that the latter must 


prevail and carry with it a fee 


Where a testator gives all his property to his wife 
with the limitation that she may use the income and 
also consume any portion of the estate, but only so 
far as necessary for her own comfort, convenience, 
or benefit, gives her less than a life estate.°° 
there is no residuary clause in the will and no limita- 
tion over a gift of personal property for life to the 
primary object of testator’s bounty, with power to 
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simple estate.°? 


Where 


use in any way that he may desire, generally gives 


92. gden v. Maxwell, 140 S.E. 554, 
104 W.Va. 553. 


93. Blume v. 
N.P.N.S. 97. 


[a] Reason for rule.—It is less 
than a life estate in that she is not 
authorized to use any portion of it, 
not even the income therefrom, for 
any purpose other than that named 
in the will. Blume v. Thompson, 15 
Ohio N.P.N.S. 97. 


94. Jordan v. Sigmon, 140 S.E. 620, 
194 N.C. 707. 


fa] Rule especially applicable. 
Where the property by reason of its 
amount and kind may reasonably be 
expected to be consurned during the 
life of the donee, or within a short 
time after the death of the testator. 
Jordan v. Sigmon, 140 S.E. 620, 194 
INC. COM. 


[b] Bule not affected by the use 
of the words “for her support, com- 
fort and enjoyment,” as they are but 
terms consonant with full ownership 
of the property. Jordan v. Sigmon, 
140 S.E. 620, 194 N.C. 707. 


95. Houser v. Houser, 112 A. 29, 
268 Pa. 401. 


96. Smith v. Walker, 109 A. 10, 118 
Me. 473; Barry v. AuStin, 105 A. 806, 
118 Me. 51; Gaston v. Ford, (N.J.Ch.) 
133 A. 531; In re McClure’s Will, 32 
N.E. 758, 136 N.Y. 238; Tax Commis- 
sion of Ohio v. Oswald, i41 N.BE. 678, 
109 Ohio St. 36. 


97. Ga.—Bull v. Walker, 71 Ga. 
195; Porter v. Thomas, 23 Ga. 467; 
Haralson v. Redd, 15 Ga. 148. 


lll._—Fairman v. Beal, 14 Ill. 244. 


Ind.—Wood v. Robertson, 15 N.E. 
457, 118 Ind. 323; Dunning v. Vandu- 
sen, 47 Ind. 423, 17 Am.R. 709. 


Kan.—Ernst v. Foster, 49 P. 527, 
58 Kan. 438. ; 


Ky.—Wintuska v. Peart, 36 S.W. 
(2d) 50, 237 Ky. 666; Payne v. John- 
son’s Hx’rs, 24 S.W. 238, 609, 95 Ky. 
NBs. LA: EN IDs Gy44e McGaughey’s 
Adm’r v. Henry, 15 B.Mon. 383; Gib- 
son v. Dubourg, 57 S.W. 240, 22 Ky.L. 
351; Lee v. Fidelity Trust, etc., Co., 
57 S.W. 239, 22 Ky.L. 311. But see 
Fristoe v. Laytham, 36 S.W. 920, 18 
Ky.L. 157 (holding that, where chil- 
dren of a testator took under his will 
a life estate with full power to dis- 
pose of the land at their death, they 
became invested with a complete and 
perfect title). 


Me.—Fogler v. Titcomb, 42 A. 360, 
92 Me. 184. 


_ Md.—Smith v. Hardesty, 41 A. 788, 
88 Md. 387; Mines v. Gambrill, 18 A, 
43, 71 Md. 30; Albert v. Albert. 12 A. 
11, 68 Md. 352; Benesch vy. Clark, 49 
Md. 497. 


Mass.—Collins v. Wickwire, 38 N.E. 
365, 162 Mass. 143; Todd v. Sawyer, 


Thompson, 15 Ohio 


For later cases, developments and changes in the law see Annotations, 


17 N.E. 527, 147 Mass. 570; Gibbins 


v. Shepard, 125 Mass. 541 


Mich.—Heilwig v. Nybeck, 146 N.W. 
141, 179 Mich. 292, Ann.Cas.1915D 356. 


Miss.—Tatum  v. McLellan, 50 
Miss. 1. 


Mo.—Bryant vy. Christian, 58 Mo. 
98. 


N.J.—Senfert v. Hensler, 29 A. 202, 
52 N.J.Eq. 754; Wright v. Wright, 
4 A. 855, 41 N.J.Eq. 382. 

N.Y.—Livingston vy. Murray, 68 N. 


Y. 485 [mod 4 Hun 619, 67 Barb. 214]; 
Tascart ve Murray, 3) Nov. 233: 


N.C.—Long v. Waldraven, 18 S.E. 
251, 123 N:ICr 337s SLillett sve (Ay dlett, 
93 CNC, £57 Stone’. Hinton, 86 UNE. 
15; Alexander vy. Cunningham, 27 N. 
C4305 


Ohio.—Robbins v. Smith, 27 Ohio 
Sey: OU Lattin sh IN Mau LOO dye 2 @ uO 


Pa.—Gittleman’s Appeal, 3 Walk. 
270; Russell v. Kennedy, 3 Brewst. 
438. But see In re Hardaker’s Es- 


tate, 53 A. 761; 204 Pa. 181 (holding 
that a bequest of the estate to the 
testator’s wife for her natural life 
with power to will and bequeath gave 
the wife an absolute estate in the 
property). 
R.I.—In re Tilton, 44 
426. 


S.C.—Sires v. Sires, 21 S.H. 115, 43 


A. 223, 21 R.I. 


S.C. 266; Wilson v. Gaines, 30 S.C. 
Eq. 420; Holbrook v. Gaillard, 12 S.C. 
Eq. 167. 


Tenn.—Turner v. Durham, 12 Lea 
316. But see Troup v. Hart, 7 Baxt. 
188 (holding a devise of real or per- 
sonal property for life, with unlimited 
power of disposition to the devisee at 
his death, vests the absolute title to 
the property devised). 


Va.—Davis v. Kendall, 107 S.E. 751, 
130 Va. 175. 


Wis.—Derse v. Derse, 79 N.W. 44, 
103 Wiss 1s. 


[a] Dimited power to dsevise.—A 
devise to the testator’s wife, with 
power of disposition during her life 
as to the whole and a limited power 
of disposition by will as to one half 
of what remained, the remaining half 
to brothers and sisters, gave the wife 
a life estate. Wintuska v. Peart, 36 S. 
W.(2d) 50, 237 Ky. 666. 


98. Ill.—Bergman y. Arnhold, 89 
N.H. 1000, 242 Ill. 218; Keays v. 
Blinn, 84 N.E. 628, 234 Ill. 121. 


Ind.—Crew v. Dixon, 27 N.E. 728 
129 Ind. 85. 


Ky.—De_ Charette’s Guardian vy. 
Bank of Shelbyville, 291 S.W. 1054, 
218 Ky. 691; De Charette vy. St. Mat- 
thews Bank & Trust Co., 283 S.W. 410, 
214 Ky. 400, 50 A.L.R. 34; Griffith v. 
Deane, 276 S.W. 514, 210 Ky. 551; 


, 


an absolute gift of the property.®* 
that, where the testator in giving the first taker the 
power to consume his entire estate classes his real 
and personal property together, such person takes 
an absolute estate.® 


f 


[§§ 1632-1633 


It has been held 


Gift in general terms, coupled with a power of — 
limited character, gives a life estate.°® 


[§ 1633] (c) Power of Disposal at Death. An ex- 
press gift for life is not enlarged to a fee by the 
addition of a power to dispose of the property at the 
death of the first taker,’ as, for instance, by a pow- 
er to appoint by will generally,®® or by power to 


O’Bryan v. England, 189 S.W. 1126, 
Lid: Mi<y, ~L25 “Snivebys, irusteemav. 
Snively, 172 S.W. 911, 162 Ky. 461, L. 
R.A.1915D 153. 


oe v. Iglehart, 6 Gill & J. 


Mass.—Ware v. Minot, 88 N.E. 1091, 
202 Mass. 512. 


Mo.—Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Armor v. Frey, 
126 S.W. 483, 226 Mo. 646; Bryant v. 
Christian, 58 Mo. 98; Rubey v. Bar- 
nett, 12°Mo. 3, 49 Am.D. 112. 


N.J.—Kellers v. Kellers, 85 A. 340, 
80 N.J.Eq. 441 [aff 82 A. 94, 79 N.J.Ha. 
412]; Morris v. Le Bel, 63 A. 501, 71 
N.J.Eq. 43. 


N.Y.—Livingston v. Murray, 68 N. 
Y. 485 [mod 4 Hun 619, 67 Barb. 214]. 


N.C.—White v. White, 126 S.E. 612, 
189 N.C. 236; Chewning v. Hason, 74 
Soa 35%, 158 N.C."578;.°39 LL. RLACNeS 

oO. 


Pa.—Swaile’s Est., 29 Pa.Co. 283. 


AO oe pee sie v. Byrd, 21 S.C.Eq. 
ot, 


Tenn.—White v. O’Bryan, 251 S.W. 
785, 148 Tenn. 18; McKnight v. Mc- 
Knight, 115 S.W..134, 120 Tenn: 431. 


Va.—Christian v. Wilson’s Ex’rs, 
151 S.E. 300, 153 Va. 614 [cert den 51 
S.Ct. 21, 282 U.S. 840, 75 Libd. 746]. 


Wis.—Cawker v. Dreutzer, 221 N. 
W. 401, 197 Wis. 98. 

Eng.—Bradly v. Westcott, 13 Ves. 
Jr. 445, 33 Reprint 361. 


N.S.—Re Hstate of Will, [1923] 1 
Dom.L.R. 741. E 


Ont.—Re Collard, 16 Ont. 735; Re 
Helliwell, 16 Ont.W.N. 113. See Bur- 
géess v. Burrows, 21) U:C. GP. 426 


(holding that, where a testator devis- 
ed his property to his wife for life, 
provided she remained unmarried, but 
if she married it was at once to be 
equally divided among his children, 
but if she should continue to be his 
widow and be guilty of no miscon- 
duct, then it was to be at her dis- 
posal without the hindrance or moles- 
tation of any person whomsoever, 
with a final declaration that it was 
not to be disposed of or rented during 
the devisee’s life, the widow took ei- 
ther a fee simple estate or an estate 
for life with power to dispose of the 
fee by will). 


{a] Rule explained.—‘An express 
estate for life negatives the intention 
to give the absolute property, and 
converts the words giving a right of 
disposition into words of mere pow- 
er.” Rubey v. Barnett, 12 Mo. 3, 7, 49 
Am.D. 112 [quot Bryant v. Christian, 
58 Mo. 98, 102]. 


[b] Rule applied.—(1) Where a 
testatrix’ will manifested an intention 
to make her niece the sole devisee and 
legatee of her estate, a codicil revok- 


same title and section number, 


§§ 1633-1635] 


appoint to a class,°® or among the members of a 
specified class in sueh proportion as the life tenant 
desires, or according to the method of allotment 
of the estate which the life tenant thinks proper,? 
er by a power to appoint by will in a certain con- 
tingeney.? The rule applies even though the es- 
tate is not given immediately to the beneficiary, but 
is given to a trustee for his benefit.* 


Under revenue act. Within the meaning of an es- 
tate tax statute providing that the gross estate of a 
decedent shall be determined by including the value 
at the time of his death of all property wheresoever 
situated, “to the extent of any property passing un- 
der a general power of appointment exercised by de- 
cedent (1) by will, or (2) by deed executed in con- 
templation of, or intended to take effect in posses- 
sion or enjoyment at or after his death,’”’® a gift of 
property with testamentary power of appointment 
creates a general power and is equivalent to a fee.® 
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‘ 


General. A gift over on the death of the first taker 
in default of the exercise of a power given him shows 
that only a hfe estate is given.” A gift over may 
also show that a power to convey the fee was not 
created. A gift of an estate expressly for life with 
a right to use any or all of it if needed for support 
is not enlarged to an estate in fee by a subsequent 
clause disposing of any property remaining after 
the death of the life tenant.° To the extent that the 
property is consumed under a power therefor, the 
first taker takes an absolute estate therein,?® and 
there is a gift over of only so much of the property as 
is in his possession at death.1! 


[§ 1635] (b) Limitation Over of What Remains 
after Termination of Life Estate12—aa. Express 
Life Estate. A gift expressly for life, with a limita- 
tion over of what remains undisposed of, creates a 
life estate with a power and a valid limitation over 
of whatever has not passed under the power,** and 


[§ 1634] (3) Effect of Limitation Over—(a) In 


ing such devise and bequeathing prop- 
erty in trust for the niece, and author- 
izing the niece to dispose of the re- 
mainder by will, and permitting the 
trustee to apply the principal of the 
trust for the benefit of the niece, man- 
ifested an intention to give the niece 
a life estate with power to appoint 
remainder. In re McCurdy’s Estate, 
240 P. 498, 197 Cal. 276. (2) A testa- 
trix’ bequest of the residue of her es- 
tate, consisting of personal property 
only, to her husband, with power to 
use and dispose of it by will or oth- 
erwise as he shall see fit, created a 
life estate therein in the husband, 
with power to consume and to dis- 
pose by will of that part of legacy not 
used up at the legatee’s death. King 
v. Walsh, 146 N.E. 33, 250 Mass. 462. 
(3) Under the will of a woman, 
leaving a husband with no children 
surviving, giving all her estate to 
her husband for life and on his death 
certain land to a nephew, the rest of 
the land to be disposed of by the hus- 
band as he saw fit, the husband took 
a life estate in the entire estate. 
House v. Carlton, 97 S.E. 80, 148 Ga. 
472. (4) If it is the clear intent from 
the whole will that the first taker 
takes but a life estate, the added pow- 
er of disposition will not convert it 
into an absolute ownership, and a life 
estate by implication will arise where 
property is devised in general terms 
to one, with direction that he divide 
it by will among his children, and, if 
he fails to exercise the power, the 
property will go to the objects of the 
power in equal shares. Armor v. 
Holly, 126 S.W. 495, 226 Mo. 688; Ar- 
mor v. Frey, 126 S.W. 483, 226 Mo. 
646. (5) Where a testatrix gave her 
residuary estate to her son, and pro- 
vided that if he should not survive 
her, or if he should die leaving no 
will, or leaving no lineal descendants, 
then “it, the property above mention- 
ed,’ should go to her nieces, he did 
not take an estate in fee, but for life, 
with remainder to such persons as he 
by will might appoint, or, in default 
of appointment, to his lineal descend- 
ants, or, if there were none, then to 
the nieces. Ware v. Minot, 88 N.E. 
1091, 202 Mass. 512. 


[c] Power to devise alone may 
show that a life estate is created. 
Morris v. Le Bel, 63 A. 501, 71 N.J.Eq. 
43. 


99. Loosing v. Loosing, 122 N.W. 
707, 85 Neb. 46, 25 L.R.A.N.S. 920; 
In re Fowler’s Estate, 126 A. 817, 281 
See In re Howarth, 60 Sol. 


[69 C. J.—36] 


Pa. 459. 


J. 8307 (where money was to be spent 
on the purchase of a residential es- 
tate, ‘‘which real estate shall be set- 
tled by a deed of conveyance to be 
approved by the, conveyancing coun- 
sel of the Court of Chancery upon the 
trusts following, that is to say, upon 
trust for my said wife for life, and 
on her decease in trust for my said 
nephew, R. W. Kirby, for life, 23nd on 
his decease to such uses as he shall 
by will appoint, and in default of such 
appointment to the use of his heirs 
male in tail in the usual way,” ob- 
tained only a life estate, for the words 
“in the usual way” were not part of 
the words of limitation, but merely 
an indication that the conveyancing 
counsel was to frame the limitations 
in the usual way). But see In re 
Kling’s Estate, 86 Pa.Super. 312 (hold- 
ing remainderman take absolute es- 
tate, where given property in trust, 
to receive income for life, and the 
trustee empowered to pay the prin- 
cipal). 


[a] No power to consume.—A de- 
vise to have, hold, and “use” personal 
property to a widow for life, with 
power to appoint charitable institu- 
tions to receive ‘‘all’”’ of such property 
on her death, did not imply power in 
the life tenant to consume such prop- 
erty. In re Fowler’s HDstate, 126 A. 
817, 281 Pa. 459. 


1. Wright v. Wright, 4 A. 855, 41 
N.J.Eq. 382. Q 


2. In re Feeney’s Will, 204 N.Y.S. 
399, 123 Misc. 78. 


3. American Baptist Home Mis- 
sion Soc. v. Bowman, 297 F. 438. 


[a] Tllustration.—A will provid- 
ing that ‘I give, devise and bequeath” 
real estate to named children, that 
“this bequest carries with it no right 
to dispose of the real estate thus de- 
vised except by will in case they 
should marry and have issue,” that 
‘Sf either should die without issue, 
then the other, or her heirs, shall fall 
heir to the interests of the decedent,” 
and that “if both should die without 
issue, then I will and devise” the 
property to other named persons, did 
not devise a fee-simple estate to the 
children, but devised merely a life es- 
tate coupled with the power of ap- 
pointment by will, to be exercised 
only in case they should marry and 
have issue. American Baptist Home 
Mission Soc. v. Bowman, 297 F. 438. 


4 White v. O’Bryan, 251 S.W. 785, 


148 Tenn. 18; Cawker v. Dreutzer, 221 
N.W. 401, 197 Wis. 98. 


5. See Revenue Act (1918) § 402 
(e) (40 U. S. St. at L. pp 1057, 1097). 


6 Whitlock-Rose v. McCaughn, 21 
F.(2d) 164 [aff 15 F.(2d) 591]. 


7. Ala.—Denson v. Mitchell, 
Ala. 360. 


BPE ne ogi es bbe Appeal, 47 Conn. 


D.C.—Lewis v. Schafer, 61 App.D.C. 
167, 58 F.(2d) 893. 


Ind.—Goudie v. Johnston, 10 N.E. 
296, 109 Ind. 427. 


Ky.—Lee v. Fidelity Trust, etc., Co., 
57 S.W. 239, 22 Ky.L. 311. 


Me.—Hall v. Otis, 71 Me. 326. 


N.J.—Logue v. Bateman, 11 A. 259, 
43 N.J.Eq. 434. 


Va.—Madden v. Madden’s Ex’rs, 2 
Leigh (29 Va.) 377. 


Compare Patty v. Goolsby, 9 S.W. 
846, 51 Ark. 61 (where personal prop- 
tite) went absolutely and land for 
ife). 


[a] _ Thus a will giving realty to 
the widow for life with a provision 
for a trust after her death for educa- 
tion and maintenance of chil€ren, and 
with a direction to sell on the young- 
est child attaining majority, gave the 
widow a life estate. Lewis vy. Schaf- 
er, 61 App.D.C. 167, 58 F.(2d) 893. 


8. Carter v. Hunt, 40 Barb. (N.Y.) 
89; Matter of Fernbacher, 17 Abb.N. 
Cas. 339, 4 Dem.Surr. 227, 8 N.Y.Civ. 
Proc. 308, 349, 3 How.Pr.N.S. 81; Doe 
v. Collins; 7°U.C.Q@:B. (Ont.) 519. 


9. Bryson v. Hicks, 134 N.E. 874, 
78 Ind.App. 111. 


10. In re Nieman’s Estate, 77 A. 
1095, 229 Pa. 41. 


[a] Rule applied to personalty. 
Re Tuck, 10 Ont.L. 309, 6 Ont.W.R. 
150. 


11. Re Tuck, 10 Ont.L. 309, 6 Ont. 
W.R. 150. 


12. Absolute gift as cut down to 
life estate by gift over of what re- 
mains see supra § 1521. 


13. Ala.—Mims v. Davis, 72 So. 
344, 197 Ala. 88; Pendley v. Madison, 
3 So. 618, 88 Ala. 484; Weathers v. 
Patterson, 30 Ala. 404. See Scho- 
walter v. Schowalter, 128 So. 458, 221 
Ala. 364 (holding that, under a non- 
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the same rule applies where a power is express- | ly annexed,'* especially where the power is a lim- 


lawyer’s will giving legacies to chil- 
‘dren and the residue to the wife, with 
“remainder” to the children on the 
wife’s death, ‘remainder” designated 
merely the unconsumed portion, not 
the technical “remainder,” and the 
wife received a fee for the purpose of 
use, enjoyment, or disposition for 
value and in good faith in providing 
for herself, with remainder, in the 
generally or commonly accepted 
meaning, to his children, in that por- 
tion of the estate, property, or pro- 
ceeds thereof unconsumed at the 
death of the wife). 


Tll.—Mann v. Martin, 49 N.B. 706, 
172 Ill. 18, 3 Prob.Rep.Ann. 146; Healy 
v. Eastlake, 39 N.E. 260, 152 Ill. 424; 
Walker v. Pritchard, 12 N.E. 336, 121 
MI 224 [aff 22 Til App. 2361; ‘Green 
v. Hewitt, 97 Ill. 113, 37 Am.R. 102; 
Hmmitt v. Clark, 193 \Ill.App. 5615 
a re Cashman’s Estate, 28 Ill.App. 
46. 


Ind.—Rawley v. Sanns, 40 N.E. 674, 


141 Ind. 179, 1 Prob.Rep.Ann. 337; 

Clark v. Middlesworth, 82 Ind. 240; 

Doe v. Campbell, 5 Blackf. 539. 
Iowa.—Haviland v. Haviland, 105 


N.W. 354, 180 Iowa 611, 5 L.R.A.N.S. 
281; Webb v. Webb, 104 N.W. 438, 130 
Iowa 457; In re Foster’s Will, 33 N. 
W. 135, 41 N.W. 43, 76 Iowa 364; 
Greer v. Camery, 28 N.W. 564, 69 Iowa 
220. 


Kan.—Wilkison v. Wilkison, 286 


P. 252, 180 Kan.’ 424. 


Ky.—Sisson v. Sisson, 272 S.W. 15, 
208 Ky. 843; Rice v. Fields, 232 S.W. 
385, 192 Ky. 161; Trustees Presbyte- 
rian Church, Somerset, v. Mize, 205 
S.W. 674, 181 Ky. 567, 2 A.L.R. 1237; 
Park v. McCombs, 142 S.W. 401, 146 
Ky. 327; Anderson v. Hall’s Adm’r, 
8.0) Key 91,, dK ys. 579. 


Me.—McGuire v. Gallagher, 59 A. 
445, 99 Me. 334, 10 Prob.Rep.Ann. 338; 
Whittemore v. Russell, 14 A. 197, 80 
Me. 297, 6, Am.S.R. 200; Copeland v. 
Barron, 72 Me. 206; Stuart v. Walker, 
72 Me. 145, 39 Am.R. 311; Hall v. Otis, 
71 Me. 326; Shaw v. Hussey, 41 Me. 
495. 

Md.—Swift v. Cook, 105 A. 869, 133 
Md. 651. 


Mass.—Johnson vy. 
Mass. 453. 


Mich.—Farlin vy. Sanborn, 126 N.W. 
634, 161 Mich. 615, 137 Am.S.R. 525; 
Glover v. Reid, 45 N.W. 91, 80 Mich. 
228; Clark v. Mack, 126 N.W. 632, 
161 Mich, 545, 28 L.R.A.N.S. 479. 


Mo:—Redman v. Barger, 24 S.W. 
177, 118 Mo. 568; Harbison v. Jones, 
2 S.W. 292, 90 Mo. 411; Foote v. San- 
ders, 72 Mo. 616; Gregory v. Cowgill, 
19 Mo. 415. 


Neb.—In re Nichols’ Estate, 139 N. 
W. 719, 93 Neb. 80. 


N.H.—Paul v. Dole, 49 A. 572, 70 N. 
HM, 5933 Martin «Vv. Baton; 57 -N.Hi 
154; Burleigh vy. Clough, 52 N.H. 267, 
13 Am.R. 23. 


N.J.—Dunean v. Murphy, 114 A. 
815, 92 N.J.Eq. 682; Bryan v. Bryan, 
48 A. 341, 61 N.J.Eq. 45; Bradway 
v. Holmes, 25 A. 196, 50 N.J.Hq. 311; 
Silleocks v. Sillcocks, 25 A. 155, 50 
N.J.Eq. 25; In re Kellogg’s Estate, 
129 A. 742, 3 N.J.Misc. 694; Long v. 
Katzenbach, 128 A. 600, 3 N.J.Misc. 
29. 


N.Y.—Seaward v. Davis, 91 N.E. 
1107, 198 N.Y. 415; Russell v. Hil- 
ton, 80 N.Y.S. 5638, 80 App.Div. 178 
[aff 67 N.H. 1089, 175 N.Y. 525, rearg 


Battelle, 125 


dem=j68h INeBy 1245 176m INaYouno OOM. 
Mitchell v. Van Allen, 78 N.Y.S. 149, 
75 App.Div. 297; Jessup v. Fenton, 
62 N.Y.S. 308, 47 App.Div. 622; Ken- 
dall v. Case, 32 N.Y.S. 553, 84 Hun 
124: Kibler v. Miller, 10 N.Y.S. 375, 
57 Hun 14 [aff 36 N.H. 345, 141 N.Y. 
571]; “In re Luce’s Will, 219" NiY-s: 
488, 128 Mise. 355; Baumgras 'v. 
Baumgras, 24 N.Y.S. 767, 5 Misc. 8. 


N.C.—Cagle v. Hampton, 146 S.H. 
88, 196 N.C. 470. 


Pa.—In re Nieman’s Estate, 77 A. 
1095, 229 Pa.St. 41; Messinger’s Ap- 
peal, 19 A. 485, 133 Pa. 495; -Cowles 
v. Cowles, 53 Pa. 175; Monteith’s Es- 
tate, 19 Pa.Dist.&Co. 63; McCreary v. 
Bomberger, 11 Pa.Co. 68. 


S.cC.—Dye v. Beaver Creek Church, 
26 S.E. 717, 48 S.C. 444, 59 Am.S.R. 
724. 


Tenn.—Pool v. Pool, 10 Lea 486. 


Vt.—Thrall v. Spear, 22 A. 414, 63 
Vitae non 


Eng.—In re Thomson, 14 Ch.D. 263. 
N.S.—Bissett v. Taylor, 35 N.S. 440. 
Ont.—Re Richer, 46 Ont.L. 367, 17 


Ont.W.N. 195; Stadder v. Canada 
Bank of Commerce, [1929] 3 Dom.L. 
R. 651. 


See Stout v. Clifford, 73 S.E. 316, 
70 W.Va. 178 (holding that, where 
the testator bequeathed to his wife 
for life all his real estate and person- 
al property, and all his notes and bank 
stock of every description, “and after 
my wife is death that the property 
if any is left shall be devided eucely 
amoung the children, no bond or se- 
curity shall be required of executor,” 
the widow received only an estate for 
life with remainder to the testator’s 
children vesting at his death); Beh- 
rens v. Baumann, 66 S.E. 5, 66 ‘W. 
Va. 56, 27 L.R.A.N.S. 1092 (holding 
that a life estate in all of the tes- 
tator’s property, real and personal, 
given to his wife, who is charged 
with the administration of the estate 
for the benefit of herself and other 
beneficiaries, is not enlarged into a fee 
simple estate in either real or per- 
sonal property by the phrase describ- 
ing the property to go over, “whatso- 
ever what may be left,’ such phrase 
merely indicating an intention to give 
what should remain after the pay- 
ment of debts and funeral expenses 
and the consumption of such portion 
of the estate as a life tenant could 
rightfully consume). 


{a} Illustrations.—(1) A devise 
by a wife to her husband of “all my 
property, to be used as he 
sees fit during his life, at his decease 
all that remains to be left to” C and'J 
“in equal shares,” gives to the hus- 
band a life estate only. Brown vy. 
Harris, 106 So. 412, 90 Fla. 540. (2) 
A wife’s bequest of property to her 
husband “‘to be his absolutely during 
his lifetime,’ with a subsequent pro- 
vision that property not used in his 
maintenance be given to others, gave 
him a life estate with the right to 
invade the principal for maintenance 
and support if necessary. In re 
Luce’s Will, 219 N.Y.S. 488, 128 Misc. 
355. (3) Where the testator devised 
all of his property, real and personal, 
to his wife for her natural life, and at 
her death the remainder of the per- 
sonal property to vest in his children, 
the wife had the use of the personal- 
ty, with the right to consume the body 
thereof, if necessary, for her support 
and that of her children, and to pro- 
tect the real estate. In re Nichols’ 


Estate, 139 N.W. 719,93 Neb, 80. (4) 
A devise to the testator’s wife to 
hold in her name and to use as she 
deemed expedient as long as She lived, 
with a gift over after her death of 
what remained, if any, gave the 
widow a life estate, with the privilege 
to use and consume such portion of 
the corpus as was reasonably neces- 
sary for comfortable support and 
maintenance. Sisson v. Sisson, 272 S. 
Wi 1653208 Kye 843.0) C5) | Ay willl de- 
vising the entire residuary estate to 
the testatrix’ daughter for her.and 
her husband’s use while they lived, 
with directions to bequeath whatever 
remained after their deaths, within a 
year after the testatrix’ death, to de- 
serving charities selected by them, 
gave a life estate in residuum, with 
unlimited power of disposal, and re- 
mainder to charitable uses with pow- 
er of testamentary appointment in 
life tenants or survivor. Long v. 
Katzenbach, 128 A. 600, 3 N.J.Misc 
29. 


[b] Power of disposition implied. 
—The language “if any be left,’’'as 
used in describing the property sub- 
ject to the limitation over, of neces- 
sity implies a power of disposition. 
Park v. McCombs, 142 S.W. 401, 146 
Loy ro ets 


[ec] Personalty.—Where the testa- 
tor bequeathed all his personal prop- 
erty to his wife, and the will further 
provided that whatever personal es- 
tate might remain at her decease was 
bequeathed to certain persons, the 
widow was given a life estate with 
absolute power of disposition during 
her lifetime with a remainder over of 
such part as she might not dispose 
of to the persons named in the will. 
SD sheet v. Davis, 91 N.E. 1107, 198 N. 

Baeesalisy ; 


[ad] Property to be held, controlled, 
and used.—A devise of personal and 
real property to the testator’s wife to 
be held and controlled and used by her 
for any purpose she may see fit dur- 
ing her natural life, and after her 
death whatever remained to be dis- 
tributed among the testator’s heirs, 
gives the wife only a life estate in the 
real property, since the word ‘‘hold” 
means to retain in one’s keeping, to 
maintain possession of or authority 
over, ‘“‘control’’ means to exercise re- 
straint or influence over, and “use” 
means to make use of, to convert to 
one’s service, to avail.one’s self of, to 
employ, and the implication by the 
gift of the remainder that the widow 
might consume or dispose of a part of 
the estate refers to the personal prop- 
erty susceptible to destruction by use. 
mace v. Fields, 232 S.W. 385, 192 Ky. 


14. U.S—In re Dorgan’s Estate, 
237 F. 507; Downie v. Downie, 4 F. 
55, 9 Biss. 353. 


Ala.—Bingham vy. Sumner, 89 So, 
479, 206 Ala. 266; Cain v. Cain, 29 So. 
846, 127 Ala. 440. But see Bolman v. 
Lohman, 79 Ala. 63 (holding that a 
will giving an express estate for life, 
without liability to account, with a 
devise over of what may remain un- 
disposed of or unused, and with ecx- 
press general power of disposition in 
the first taker, full authority to ene 
joy, use, and dispose of the entire 
property, with a gift over of only 
what may remain undisposed of and 
unused, gives the first taker an ab- 
solute interest in the property). 


Ariz.—Smith v. Teel, 276 P. 850, 35 
Ariz, 274. 


Ark.—Archer y. Palmer, 167 S.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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99, 112 Ark. 527, Ann.Cas.1916B 578. 


Cal.—Luscomb v. Fintzelberg, 123 
P2247, 162. Cals, 433: 


Conn.—Adams vy. Lillibridge, 49 A. 
21, 73 Conn. 655. 


Fla.—Roberts v. Mosely, 
835, 100 Fla. 267. 


Ga.—Willie v. Hines-Yelton Lum- 
beruCo,, 135 SiE. 505, 163. Gar 64; 
Cochran v. Groover, 118 S.E. 865, 156 
Ga. 823; Cochran v. White, 118 S.E. 
873, 156 Ga. 340; Melton v. Camp, 
49 S.E. 690, 121 Ga. 693, 10 Prob.Rep. 
Ann. 147. 


Ill.—Ward v. Caverly, 114 N.E. 924, 
276 Ill. 416; Bowerman vy. Sessel, 61 
NH. 369, 191. Hl. 651. 


Iowa.—In re Cooksey’s Hstate, 208 
N.W. 337, 203 Towa 754; Steiff v. Sei- 
bert, 105 N.W. 3828, 128 Iowa 746, 6 


129 So. 


E..R.A.N.S. 1186 and. note, 11 Prob. 
Rep.Ann. 313; Spaan v. Anderson, 
88 N.W. 200, 115 lowa 121. 
Ky.—Garriott’s Ex’x v. Garriott, 
270 S.W. 484, 208 Ky. 94; Trustees 


Presbyterian Church, Somerset,  v. 
Mize, 205 S.W. 674, 181 Ky. 567, 2 A.L. 
R. 1237; Woodward vy. Anderson, 140 
S.W. 57, 145 Ky. 134; Sutton v. John- 
son, 127 S.W. 747; McCann v. Mc- 
Cann'‘s Ex’x, 93 S.W. 1045, 29 Ky.L. 
537; Pedigo’s Ex’x v. Botts, 89 S.W. 
164, 28 Ky.L.,.196; Loeb v. Struck, 42 
S.W. 401, 19 Ky.L. 935. 


Me.—Mallett v. Hall, 150 A. 531, 129 
Me. 148. 


Md.—Reeside v. Annex Bldg. Ass’n 
of Baltimore City, 167 A. 72; Bachtell 
v. Bachtell, 109 A. 198, 135 Md. 474. 


Mass.—Crowell v. Chapman, 154 N. 
E. 397, 257 Mass. 492; Allen v. Hunt, 
100 N.E. 552, 213 Mass. 276; Sawin 
v. Cormier, 60 N.E. 936, 179 Mass. 420; 
Thayer v. Rivers, 60 N.E. 796, 179 


Mass. 280. 

Mich.—Quarton y. Barton, 229 N.W. 
465, 249 Mich. 474, 69 A.L.R. 820; 
Laberteaux v. Gale, 162 N.W. 968, 


193 Mich, 150. 


Miss.—Rives v. Burrage, 70 So. 893, 
110 Miss. 789; Murdoch v. Murdoch, 
58 So. 684, 97 Miss. 690. 


Mo.—Holland Vv. Bogardus-Hill 
Drug’ 'Co.,;- 284: S.Wi 121, 314 Mo- 214; 
Mitchell v. Board of Curators of Mor- 
risville College, 266 S.W. 481, 305 Mo. 
466; Dunbar v. Sims, 222 S.W. 838, 
283 Mo. 356; Romjue v. Randolph, 148 
S.W. 185, 166 Mo.App. 87. 


Neb.—Abbott v. Wagner, 188 N.W. 
113, 108 Neb. 359. 


N.J.—Parker v. Travers, 71 A. 612, 
74 N.J.Eq. 812; Robeson v. Shotwell, 
36 A. 780, 55 N.J.Hq. 322. 


N.Y.—Minges v. Mathewson, 72 N. 
Y.S. 612, 66 App.Div. 379; Owens v. 
Owens, 71 N.Y.S. 1108, 64 App.Div. 
212; In re Dinkel’s Will, 234 N.Y.S. 
97, 183 Misc. 868; In re Hart’s Will, 
202 N.Y+eS. 501, 122 Misc. 124; In re 
Granfield’s Estate, 140 N.Y.S. 922, 79 
Misc. 374, 10 Mills Surr. 105; Shea vy. 
Campbell, 128 N.Y.S. 508, 71 Mise. 
222: Matter of Lynn’s Estate, 70 N.Y. 
S. 730, 34 Misc. 681, 2 Mills Surr. 226; 
Tompkins vy. Fanton, 3 Dem.Surr. 4. 
See Matter of Gilbert, 11 N.Y.S. 743, 
2 Conn.Surr. 390 (holding that a gift 
to a wife for life with power of sale 
in the executors and the life tenant, if 
deemed for the best interest of the 
estate, gave only a life estate with no 
power of consumption). 


N.C.—Troy v. Troy, 60 N.C. 624. 


Pa.—In re Baugh’s PHstate, 136 A. 
210, 288 Pa. 308; In re Walker’s Es- 
fate, 121 Al318, 2277) Pa. 4445 In re 
Mebus’ Hstate, 117 A. 340, 273 Pa. 505; 
In re McCullough’s Estate, 116 A. 477, 


WILLS 
272 Pa. 309: In re Nieman’s Estate. 
UW AX N095,2 229° Pa: 41; Aumbro) Vv: 


Zumbro, 69 Pa.Super. 600; In re Shus- 
ter, 26 Pa.Dist. 672; Loughran’s Pst., 
22 Pa.Dist. 282; ;\Montgomery’s Wst., 
38 Pa.Co. 594; Fry’s Estate, 4 Dauph. 
Corrt2: 


W.Va.—Englerth v. Kellar, 40 S.E. 
465, 50 W.Va. 259. 


Wis.—Lichter v. 
153, 139 Wis. 481. 


'N.S.—Re McDonald, 35 N.S. 500. 
Ont.—Re Bulman, 17 Ont.W.N. 309. 


[a] MTllustrations.—(1) ‘Where the 
testatrix gave a life estate to her 
children, and provided, if it became 
necessary for their support to make 
a loan on the real estate bequeathed, 
her “intention being to provide main- 
tenance and support for her children, 
even though it exhaust the whole of 
their estates, and leave nothing for 
the rermaindermen,”’ the estate was 
limited to a life estate. In re Mebus’ 
Estate, 117 Ay 3405 273) Pa. 505.” (2) 
A wife’s will giving her property to 
her husband in trust to keep the same 
together for and during his natural 
life, to manage, control, and use it 
for the benefit of the children, with 
authority to use the income and to 
sell or mortgage any or all of the 
property according to his own judg- 
ment and discretion, without being ac- 
countable to the children, and provid- 
ing that on the husband’s death the 
property ‘‘then left” should go to the 
children ‘‘then living,’ did not give 
the children an inheritable estate as 
of the time of the wife’s death, but 
vested a life estate in the husband, it 
having “been the wife’s apparent in- 
tention that the husband, as well as 
the children, should participate in 
the income. Bingham v. Sumner, 89 
So. 479, 206 Ala. 266. (3) Wherea 
will gave the testator’s widow all his 
property ‘‘for her own benefit and 
use during her natural life,’ directed 
a division of any property remaining 
after her death, and empowered her to 
sell all or any part of decedent’s prop- 
erty, the widow obtained a life estate 
and a power to convey an absolute 
title. Shea v. Campbell, 128 N.Y.S. 
508, 71 Misc. 222. (4) Where the tes- 
tator gave his estate to his wife to do 
whatever seemed best with so long as 
she lived, whatever remained of the 
estate after her death to be divided be- 
tween the testator’s children, the wife 
took a life estate, with power to con- 
vert it into a fee by conveying the 
same. Sutton v. Johnson, (Ky.) 127 
S.W.-747. (5) Where the testator 
provided by will that on the death of 
his wife all his estate of which she 
might die seized was to be disposed 
of by his executors in a certain man- 
ner, and by codicil provided that his 
wife should have full power to apply 
any portion of his estate, principal as 
well as income, to her own use, and 
that after her death the property of 
which she should die seized should be 
applied as directed in his will, and 
also gave her authority to convey his 
real estate in fee simple, the property, 
to the extent that it remained uncon- 
sumed at her death, continued to be 
a part of her husband’s estate, to be 
disposed of by his executors and not 
by the personal representative of the 
widow. In re Nieman’s Estate, 77 A. 
1095, 229 Pa. 41. (6) Where the tes- 
tator devised his property to his wife 
during life with a limitation over, and 
by a subsequent clause gave her full 
power to sell all the property, she 
was given only a life interest. Archer 
v. Palmer, 167 S.W. 99, 112 Ark. 527, 
Ann.Cas.1916B 573. (7) Where a de- 
vise of land was to the testator’s 
widow, for her use and maintenance 
and that of his minor children, with 
power to sell, and a codicil directed 


Thiers, 121 N.W. 
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that any balance left after payment 
of certain legacies should revert to 
the widow as executrix, and not as an 
individual, the devise to the widow 
was a life estate, with remainder in 
fee to the children. In re McCul- 
lough’s Estate, 116 A. 477, 272 Pa. 309. 
(8) A will devising the testator’s en- 
tire estate to plaintiff for her use dur- 
ing life without any restrictions, and 
which, in further disposition of it 
after her death, characterized it as 
property real, personal, and mixed, 
that may be remaining, considering 
circumstances surrounding the testa- 
tor, and the amount and character of 
his estate, devised life estate to plain- 
tiff with power during her life to dis- 
pose of the property. Mitchell v. 
Board of Curators of Morrisville Col- 
lege, 266 S.W. 481, 305 Mo. 466. (9) 
A will giving the net estate to the 
testator’s wife, ‘‘to be used and en- 
joyed by her for her comfort and sup- 
port during her natural life,” with re 
mainder over at her death of what- 
ever was not used by her for her com- 
fort and support during her life, only 
gave the widow a life estate, with 
limited power of disposal for her per- 
sonal and physical comfort. Allen v. 
Hunt, 100 N.E. 552, 213 Mass. 276. 
(10) A will of the testator’s estate to 
his wife for life with power of dis- 
position and one half of what might 
remain on her death to the testator’s 
legal heirs, and the other half to his 
wife’s legal heirs, subject to the 
wife’s right to dispose of this last 
half by will, did not give her absolute 
title to the half left to the testator’s 
legal heirs. Laberteaux v. Gale, 162 
N.W. 968, 196 Mich. 150. (11) A tes- 
tator’s will, leaving his property to 
his wife for life, with remainder to 
his children, providing, in a codicil, 
that she should take absolutely with 
full power of disposition, but that 
any property not disposed of should 
go to the remaindermen, gave the 
widow a life estate only. Rives v. 
Burrage, 70 So. 8938, 110 Miss. 789. 
(12) Under a will giving the residue 
of the testator’s property to his widow 
during her natural life, and the re- 
mainder after her death to others, 
and directing a sale of the real estate 
remaining unsold at the widow’s 
death, and providing for an abate- 
ment. of certain specific legacies, if 
the residue of the estate remaining at 
the widow’s death was not sufficient 
to pay them, and authorizing execu- 
trixes and executor to sell any realty 
at such times and in Such manner as 
his widow directed, the proceeds to 
be used by her during her lifetime, 
the widow took a life estate, with the 
right to diminish the corpus for her 
own needs during her lifetime, with 
remainder over, of Such part as she 
might not use to the persons named. 
In re Hart’s Will, 202 N.Y.S. 501, 122 
Mise. 124. (13) A gift to, the first 
taker for life with a power to sell and 
a limitation over of wkatsoever re- 
mains entitles the first taker to use 
the proceeds of a sale of the property 
for his own use. Smith v. Teel, 276 
P. 850, 35 Ariz. 274. 


[b] Codicil granting power. — A 
codicil granting the widow a right to 
do as she chose with the estate did 
not enlarge the life estate granted in 
the will to a fee. In re Baugh’s Es- 
tate, 136 A. 210, 288 Pa. 308. : 


[c] Remaindermen entitled to es- 
tate-—Whatever remained of the es- 
tate at the death of the widow, to 
whom the will devised a life estate 
with full power of disposal and re- 
mainder to the testator’s legal heirs, 
passed to the latter. Mallett v. Hall, 
150 A. 531, 129 Me. 148. 


{d] During life of life tenant.— 
A devise to a widow for life, with un- 
qualified power of disposition during 
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ited power.'® 


power of disposal.1® 


the life of the life tenant, and which 
provided for devolution of the prop- 
erty remaining at her death, did not 
create an estate in fee. In re Cook- 
sey’s Estate, 208 N.W. 337, 203 Iowa 
754. 


[e] Limitation for life held to be 
on estate, not power.—A devise to the 
testator’s wife of all the property of 
which he shall die seized, with full 
power of disposition, for and during 
her life, with remainder over of what 
is undisposed of at her death, does 
not place the life limitation on the 
power to dispose of the estate, in- 
stead of on the estate itself. Romjue 


v. Randolph, 148 S.W. 185, 166 Mo. 
App. 87 
15. Cal.—Luscomh v. Fintzelberg, 


123 PB. 247, 162 Cal. 433. 


Conn.—West Haven Bank & Trust 
Co. v. MeCoy, 169 A. 49, 117. Conn, 
489, 


Ga.—Cannon vy. Laing, 111 S.E. 565, 
153 Ga. 88. 


Ill._—Barr v. Gardner, 102 N.E. 287, 
259 Ill. 256; Smith v. Winsor, 88 N.H. 
482, 239 Ill. 567. 


Iowa.—Olson v. Weber, 187 N.W. 
465, 194 Iowa 512, 27 A.L.R. 1370. 


Kan.—Diller v. Kilgore, 9 P.(2d) 
643, 135 Kan. 200. 


Ky.—Walker v. Irvine’s Ex’r, 9 S.W. 
Cay 02 0-22 be Kye, 699 Angela y. 
Wood, 154 S.W. 1103, 153 Ky. 196. 


Mich.—Woolfitt v. Preston, 169 N. 
WiemeSossarc056 IMichia ib027 wy Drier sv. 
Gracey, 169 N.W. 835, 203 Mich. 399. 


Minn.—In re Meldrum’s Estate, 183 
N.W. 835, 149 Minn. 342. 


Mo.—Citizens’ Bank of Lancaster 
_v. Foglesong, 31 S.W.(2d) 778, 326 Mo. 
581. 


N.Y.—Marshall v. Marshall, 216 N. 
Y.S. 673, 217 App.Div. 229. 


N.C.—Burwell v. Raleigh Banking 
& Trust Co., 118 S.E. 881, 186 N.C. 
ae 


Ohio.—Blume vy. Thompson, 15 Ohio 
NERANGS 0 90. 


Pa.—In re Watson’s Estate, 88 A, 
433, 241 Pas 271. 


Ont.—Creighton v. 
Ont.W.N. 278. 


[a] Illustrations. — (1) A will 
which gave a widow full use and ‘“‘con- 
trol” of the residuary estate during 
her natural life, and whatever re- 
mained unexpended at her decease 
was to go over, gave the widow a life 
estate in the residuum with no power 
of testamentary disposition, and not 
an estate in fee. West Haven Bank 
& Trust Co. v. McCoy, 169 A. 49, 117 
Conn. 489. (2) Where the testator 
gave all his estate to his wife, and 
provided that one half of what was 
left at her death should go to his 


Creighton, 17 


Also, a devise of an estate for life 
with a right to use in any manner, but not to con- 
sume, the life tenant’s funeral expenses to be paid, 
remainder over, creates only a life estate without a 
Where the testator 
and bequeathes his estate to his wife for life to use 
and dispose of according to her best judgment, and 
after her death all of the deseribed property to oth- 
ers, the wife takes only a life estate subject to a re- 
mainder in fee.!* Jn jurisdictions where a life estate 
is enlarged into a fee by the annexation of an abso- 
lute and unlimited power of disposition?’ it has been 
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brothers, the other half to be dis- 
posed of by her, thus expressly limit- 
ing her right to dispose of the prop- 
erty by will to a power to dispose of 
only one half of it, she acquired only 
a life estate. Angel v. Wood, 154 S. 
Wi. OS elib3) Keyeeel9 bans 13) ee eAmav al, 
giving property to a wife for life, 
with power to execute oil and gas 
leases as if she owned the property 
in fee, with remainder to children, 
created a life estate only in the wife. 
Diller v. Kilgore, 9 P.(2d) 643, 1385 
Kan. 200. (4) <A devise by the testa- 
tor to his wife of all his property for 
life, with power to sell and convey as 
she may think best, without account- 
ing to the court for the proceeds, re- 
mainder to their daughter, does not 
convey a fee to the life tenant, but 
only the naked power to dispose of 
the fee. In re Meldrum’s Estate, 183 
N.W. 835, 149 Minn. 342: (5) <A de- 
vise to a daughter for her sole and 
Separate use during life, with the 
control thereof as if she were feme 
sole, and power of sale for the pur- 
pose of reinvestment, with disposi- 
tion over, created a life estate, not a 
fee. Walker v. Irvine’s Ex’r, 9 S.W. 
(2d) 1020, 225 Ky. 699. (6) A devise 
to the testator’s widow to have and to 
hold, sell, or otherwise dispose of, 
property “for her own use” during 
her life, with power to dispose of the 
personal property by will, and all 
property remaining at her death to 
be distributed in a specified manner, 
gave the widow only a life estate sub- 
ject to a limitation over. Luscomb 
ean Pete 123: -Ps 247, 162s Cale 


[b] |Support and maintenance.— 
(1) Under a will giving half of the 
remainder to the testator’s wife for 
life and at her death what remained 
of such half of the estate to his lineal 
heirs; and, if none, to the heirs of his 
blood, at the wife’s death without 
leaving any lineal heirs of the testa- 
tor living, the heirs of his blood be- 
came entitled to what remained of the 
one half of his estate, the wife being 
entitled to use only so much of the 
principal as might be necessary for 
her comfortable maintenance and sup- 
port. Barr v. Gardner, 102, N.E. 287, 
259 Ill. 256. (2) A widow devised a 
life estate with power of sale for sup- 
port and remainder to children ac- 
quired a life estate with remainder to 
the children, subject to the widow’s 
power to sell as necessary. Citizens’ 
Bank of Lancaster v. Foglesong, 31 
SOW: (2d) iS. cam LOn Dp Silt Co) AL 
will devising all the testator’s prop- 
erty to his wife for life, with power 
of disposal if necessary for her sup- 
port, maintenance, and comfort, with 
remainder to adopted children, gave 
the testator’s widow a life estate with 
power to use the corpus if necessary 
for her support. Drier v. Gracey, 169 
N.W. 835, 203 Mich. 399. (4) Where 
a will devised a life estate to one of 
the testatrix’ daughters, with power 
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held that, to bequeath to the wife of the testator all 
the residue of his personal property, to have and to 
hold for her own individual use during her lifetime, 
and at her death, if any be left, to be equally divid- 
ed among the testator’s four children, vests in the 
wife an absolute estate in the residue of decedent’s 


[§ 1636] bb. Implied Life Estate. A gift not ex- 
pressly for life with a power of disposition and a 
limitation over of the property undisposed of at the 
time of the first taker’s death gives the first taker 
only a life estate,?° as where the property is given to 


of disposal for support, remainder to 
be equally divided between testatrix’ 
other two daughters, remainder, at 
their death, to be divided between two 
granddaughters, but, if both daugh- 
ters were not living at the devisee’s 
death, property to be equally divided 
among the testatrix’ grandchildren, 
the first daughter took a life estate, 
the other two daughters also took a 
life estate, and the granddaughters a 
vested remainder. Woolfitt v. Pres- 
ton, 169 N.W. 838, 203 Mich. 502. 
(5) <A will giving real and personal 
property to the testator’s wife dur- 
ing her natural life, to use as she 
thought proper, and providing that 
she might dispose of any property as 
she thought to the best interest of 
the estate, and to maintain herself, 
and that whatever might be left at 
her death should be divided between 
the testator’s heirs, created a life es- 
tate with remainder over. Cannon v. 
Laing, 111 S.E. 565, 153 Ga. 88. 


[c] Power to sell. — A devise to 
the testator’s wife for her life, with 
power to sell the property if she 
chose, and at her death the property 
not disposed of by her to go to an- 
other for her life and then to the heirs 
of the other, gives the wife only a life 
estate with power to sell, and gives 
the heirs of the second life tenant a 
vested remainder in whatever estate 
remains at the death of the life tén- 
ant. Olson v. Weber, 187 N.W. 465, 
194 Iowa 512, 27 A.L.R. 1370. 


[d] Right to possession and control 
only.—A will giving all of, the tes- 
tator’s real and personal property to 
his wife, “to have and to hold and to 
use as her own as her necessities may 
demand during her life and no more,” 
and at her death “the land and per- 
sonal property and moneys then on 
hand” “to a trustee for a memorial 
fund,” gave the wife a life estate with 


right to possess and control all the 


testator’s property, but gave her no 
power to sell the realty in fee, and 
gave to the trustee only such proper- 
ty as was left at her death. Burwell 
v. Raleigh Banking & Trust Co., 118 
S.E. 881, 186 N.C. 117. 


[e] Personal property.—The rule 
has been applied where personal prop- 
erty alone was involved. Marshall 
v. Marshall, 216 N.Y.S. 673, 217 App. 
Div. 229. 


16. Mace vy, Hollenbeck, (Mo.) 175 
S.W. 876. 
17. Hovely v. Herrick, 1392 N.W. 


384, 152 Wis. 11. 


eae See supra § 1629 text and note 


19. Blake v. Blake, 115 S.E. 794, 
92 W.Va. 663. 


20. Cal.—Colburn vy. Burlingame, 
214 P. 226, 190 Cal. 697; 27 A.L.R. 1374. 


Del.—Shaw vy. Hughes, 108 A. 747, 
12 Del.Ch. 145. & a 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the first taker with no words indicating the nature | of the estate given other than the power and limita- 


Ill.—Bradley v. Jenkins, 114 N.E. 
582, 276 Ill. 161; Bevans v. Murray, 
96 N.E. 546, 251 Ill. 603; Hamlin v. 
U. S. Express Co., 107 Ill. 443. 


Iowa.—Volz v. Kaemmerle, 234 N. 
W. 805, 211 Iowa 995; Iowa City State 
Bank vy. Pritchard, 202 N.W. 512, 199 
Iowa 676; Pool v. Napier, 124 N.W. 
755, 145 Iowa 699. 


Kan.—Mansfield v. Crane, 225 P. 
1087, 116 Kan. 2; Postlethwaite v. Ed- 
son, 155 P. 802, 98 Kan. 444. 


Ky.—Knost v. Knost, 198 S.W. 917; 
Todd’s Guardian v. Todd’s Adm’rs, 
159 S.W. 702, 155 Ky. 209; McConnell 
v. Wilcox, 12 S.W. 469, 11 Ky.L. 532. 


Mass.—Bramley v. White, 183 N.E. 
761, 281 Mass. 343; Kemp v. Kemp, 
111 N.E. 673, 223 Mass. 32; Chase v. 
Ladd, 26 N.E. 429, 153 Mass. 126, 25 


Am.S.R. 614; Kuhn v, Webster, 12 
Gray 3. ? 
Miss.—Spiva v. Coleman, 84 So. 


144, 122 Miss, 142. 
Mo.—Cook v. Higgins, 235 S.W. 807, 


290 Mo. 402; Schneider v. Kloepple, 
193 S.W. 834, 270 Mo. 389; Trigg v. 
Trigg, 192 S.W. 1011; Gibson v. Gib- 


son, 144 S.W. 770, 239 Mo. 490; Mc- 
Millan v. Farrow, 41 S.W. 890, 141 
Mo. 55. 


N.H.—Langley v. Tilton, 36 A. 610, 
67 N.H. 88. 


N.J.—Smith v. Field, 131 A. 521, 
N.J.Eq. 522; In re Polley’s Estate, 
A Sb Si8 HO! IN IO. 659; 


N.Y.—Leeggett v. Firth, 29 N.H.-950, 
DINE ee een Va Ven VA ett 44, ONG 
512 [aff 2 Lans. 272]; In re Briggs’ 
Willi, 168 N.Y.S. 597, 180 App.Div. 752 
{mod 167 N.Y.S. 632, 101 Mise. 191 
Cmnod Eros NB 1032) 42:23 SNeY. (67-7). 
Bell v. Warn, 4 Hun 406, 6 Thomps. 
& C. 601; In re Tracy’s Estate, 258 
N.Y.S. 657, 143 Misc. 800. 


Ohio.—Shannon vy. Shannon, 13 Ohio 
NEN SS 193. ri 


Pa.—Fassitt v. Sein, 87 A. 957, 240 
Pa. 406; In re Schmid’s Estate, 37 
A. 928, 182 Pa. 267; In re Ferguson’s 
Estate, 76 Pa.Super. 599; Martin v. 
Heckman, 25 Pa.Super. 451; Russ’ Es- 
tate, 18 Pa.Dist.&Co. 412; Trout v. 
Knott, 16 Pa.Dist.&Co. 111; Mont- 
gomery’s Est., 20 Pa.D*-*. 564. 


S.C.—Forrest v. Jennings, 92 S.E. 
E89 LOU SC. LL, 

vVt.—In re Keniston’s Will, 50 A. 
BO Sip lo ViGaiDs 
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[a] Illustrations.—(1) A will de- 
vising real estate to the testator’s 
sister, and providing that any part 


of the property or the proceeds on 
hand at the sister’s death not disposed 
of by her to her blood relatives shall 
descend under the statutes of descent 
and distribution, does not vest in the 
sister an absolute title, and a devise 
by her to her husband for life with 
remainder over to her nieces is void 
as to the husband, since he is not a 
blood relation. Flippen v. Robinson, 
(Tex.Civ.App.) 144 S.W. 707. (2) 
Under a will bequeathing the residue 
of the testator’s estate not otherwise 
disposed of to his wife “to have use 
and enjoy the same in like manner 
as I myself could do if living,’ and 
in the next clause directing disposi- 
tion of whatever of his estate should 
remain unexpended after the decease 
of his wife, the gift to the wife was a 
life estate only with power of con- 
sumption. Fassitt v. Seip, 87 A. 967, 
240 Pa. 406. (3) ‘Under a wiil giving 
all of the testator’s property to his 
wife to have, use, dispose of, or to 
sell and convey absolutely if she so 
desires, and further providing that 


at her death, if there remained any 
of such property undisposed of by 
her before her death, the property is 
devised to certain devisees, the wife 
was only given the use and enjoy- 
ment of the property during her life- 
time with power to mortgage or sell, 
with remainder to these devisees. 
Spiva v. Coleman, 84 So. 144, 122 Miss. 
142. (4) A will devising land to a 
wife and son jointly, with power to 
Sell, but with a further provision 
that on the son’s death it should re- 
vert to the wife, as guardian for the 
son’s bodily heirs, and that if both 
should die before the son’s bodily 
heirs became of age a_ guardian 
should be appointed, gave the wife 
and son only a life estate, with re- 
mainder to the son’s children. Todd’s 
Guardian v. Todd’s Adm’rs, 159 S.W. 
702, 155 Ky. 209. (5) A gift to the 
testator’s wife of all his property, to 
use the whole or any part for her own 
individual benefit and support, fol- 
lowed by a gift over of the property 
remaining at the death of the wife, 
gives the wife only a life interest in 
the property, with power to use and 
consume for purposes indicated, and 
not an absolute gift, which she could 
dispose of by will. Colburn vy. Bur- 
lingame, 214 P. 226, 190 Cal. 697, 27 
A.L.R. 1374. (6) Under a will giving 
to the wife “all of my property both 
personal and real estate to have full 
control, to sell and dispose of it as 
she may see fit giving her the right 
to make deeds to all or any of the real 
estate that I may be possessed of at 
my death and after my wife’s death, 
whatever as may remain unexpended 
I do desire to be divided as follows,” 
ete., created only a life estate in the 
wife with power of disposition, and 
with a remainder over at her death to 
legatees named. Cook y. Higgins, 235 
S.W. 807, 290 Mo. 402. (7) Where a 
testator devised as follows: ‘In lieu 
of all other bequests to any persons 
mentioned I give and devise my es- 
tate, real and personal, to my wife, 
Anna Ferguson, and my son, Frank 
Ferguson, share and share alike aft- 
er the death of my wife and her fu- 
neral and other necessary expenses 
have been paid, I give and devise to 
son, Frank Ferguson, or his heirs, the 
remainder, if any her share remains,’’’ 
the testator’s son Frank was entitled, 
at his mother’s death, to the remain- 
der of the unconsumed portion de- 
vised to her. In re Ferguson’s Es- 
tate, 76 Pa.Super. 599. (8) A _ will, 
providing that the devisee should take 
possession of property and handle it 
as he saw fit, so long as he might live, 
and that after his death it should be 
divided among others, when consid- 
ered in the light of the circumstanc- 
es under which the will was executed, 
gave the devisee a life estate, with 
power to convey in fee for his support 
and maintenance, with remainder as 
to any part of the property not con- 
sumed. Lokey v. McMurrain, 115 S. 
BE. 76, 154 Ga. 705. (9) Where the 
testatrix bequeathed to her husband 
the ‘‘use and benefit’’ of all her prop- 
erty, with full power to use and trans- 
fer the same as if it belonged to him 
in fee, and in the Succeeding para- 
graph declared that on the death of 
her husband she gave the remainder 
to her daughter and two children, the 
words “use and benefit’? had refer- 
ence to a qualified estate, rather than 
an absolute estate in fee, and the hus- 
band acquired a life estate under the 
wiil only, with an added power of 
disposition, and the property remain- 
ing after his death passed to the tes- 
tatrix’ daughter and her children, as 
provided. Pool v. Napier, 124 N.W, 
755, 145 Iowa 699. (10) A will de- 
claring that the testator’s wife was 


dren. 


to own all his property, and that all 
property left at her death was to be 
divided equally between his six chil- 
dren, gave her a life estate with the 
power of disposition and what she 
left of property to the testator’s chil- 
dren) Otis! vi. -Otis,, Lite Py o2 Oye ues 
Kan. 88. (11) A will declaring that 
the testator’s widow should be the 
real owner, with ‘“‘complete control’ 
of the testator’s property, and pro- 
viding for a determination of value 
of the property after her death, and 
directing that it be equally divided 
among the testator’s children or their 
heirs, bequeathed to the widow a life 
estate, with power of disposition with 
a vested remainder to the testator’s 
children. Markham vy. Waterman, 
181 P. 621, 105 Kan. 93. (12) Where 
the testator bequeathed realty to his 
surviving wife and directed that his 
son be given a good education and 
that his wife assist in any protes- 
sion he chose, and that at her death 
it should go to the son, the wife took 
an estate for life with remainder in 
fee to the son. Marion Center Nat. 
Bank v. Creswell, 100 A. 456, 255 Pa. 
545. 


[b] Uncertainty of quantity im- 
material.— Where a life estate only is 
given, with a power of disposition in 
the life tenant, a limitation over of 
such of the devised property as 
should remain undisposed of at the 
death of the life tenant is not ren- 
dered invalid because the quantity of 
the residuary estate is uncertain. 
NE Dressler, 146 N.E. 162, 315 


[c] Limited power.—(1) <A _ be- 
quest of income of the residue with 
a right to consume the principal if 
needed for the beneficiary’s living, 
with remainder over, created a life 
estate. Smith v. Field, 131 A. 521, 98 
N.J.Eq. 532. (2) The fact that there 
are devises over, and that the power 
of disposition is limited to a mere 
right to sell and convey the property 
devised, shows that a life estate, rath- 
er than a fee, was intended. Knost v. 
Knost, (Ky.) 198 S.W. 917. 


{[d] Use of property.—A will giv- 
ing the use of the testatrix’ property 
to her daughter with a provision for 
use of the principal, if necessary, for 
support or education, with ‘all that 
remains” going to ‘the daughter’s 
children at the daughter’s death, gave 
the daughter a life estate only. In 
re Tracy’s Estate, 258 N.Y.S. 657, 143 
Misc. 800. 


_[e] Bule discussed.—‘“When the 
gift of the real estate is considered 
a5 we see that in a single sen- 
tence he devised it to his wife, ‘but, 
on her decease,’ he also devised ‘the 
remainder thereof, if any,’ to his chil- 
Here the significant words are 
‘but’ and ‘if any.’ ‘But,’ as thus used, 
is a word of limitation, and shows 
that the testator intended that the 
previous gift, which was apparently 
absolute, should not remain absolute, 
but should be limited by that which 
followed. It indicates a_ proviso, 
condition, or qualification, and, in 
connection with the rest of the sen- 
tence, reduces the previous gift by 
carving out, not an absolute, but a 
possible, remainder for the children, 
The nature of the widow’s estate is 
pointed out by the event upon the 
happening of which the devise of the 
remainder is to take effect. That 
event is her death, and, as she was to 
hold until that event happened, she 
took a life-estate. But the re- 
mainder itself was in turn limited 
by the words ‘if any,’ which show that 
the testator did not intend that nec- 
essarily there would be anything left 
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tion over,?! or where the property is given to the 
first taker in words which, if alone, would indicate 
an absolute interest therein, but with a limitation 
over at the death of the first taker,?? as a limitation 
over of any part of the estate remaining at the death 
of the first taker.2 However, where there is a gift 


upon the death of his wife. ‘The re- 
mainder, if any,’ means the same as 
“if there shall be any remainder,’ and 
the gift over is of what may be left. 
As it would all be left unless there 
was a right to dispose of it, it fol- 
lows by necessary implication, that 
he intended his wife should have that 
power. Otherwise the words ‘if any’ 
must be rejected, as having no mean- 
ing whatever. The words un- 
der consideration ‘confer a beneficial 
power of disposition of all the prop- 
erty upon the wife during her life- 
time, with a limitation over in the 
event of her death without an exer- 
cise of the power.’” Leggett v. 
Firth, 29 N.E. 950, 132 N.Y. 7 


21. Pricer v. Simonton, 5 P.(2d) 
835, 1384 Kan. 211. 


22, Ky.—Fernandez v. Martin, 225 
S.W. 27, 189 Ky. 438. 


Mich.—Fecht v. Henze, 127 N.W. 26, 
162 Mich. 52. 


N.J.—Kent v. Armstrong, 6 N.J.Eq. 
637 [rev 6 N.J.lg. 559]. 


N-Y.—In re Griffin, 135 N.Y.S. 518, 
75 Mise. 441. 


Pa.—In re Keown’s Estate, 86 A. 
270, 238 Pa. 343; Baker v. Romer, 26 
Pa.Dist. 201. 


[a] Thus (1) where there is a de- 
vise in terms in fee, with a limita- 
tion over on the death of the devisee 
without issue and intestate, the pow- 
er of disposition is limited co be exer- 
cised by the making of a will, and 
this is such a restriction of the pow- 
er that the intention of the testator 
will be deemed to be to give a life 
estate only with an added, although 
distinet and separate, power of dis- 
position by will. Kent v. Armstrong, 
6 N.J.Eq. 637 [rev 6 N.J.Eq. 559]. (2) 
A devise to the testator’s widow of 
his real estate in fee simple, except 
as therein provided, with a right to 
sell the real estate, to reinvest the 
proceeds in real estate during widow- 
hood, manifests, in connection with a 
Subsequent devise over of the prop- 
erty after the widow’s death, an in- 
tention to give the widow a life es- 
tate only, with power to sell for re- 
investment, notwithstanding the er- 
roneous use of the words “fee sim- 
ple.” Fernandez v. Martin, 225 S.W. 
27, 189 Ky. 438. (3) A will, where- 
by the testator gave all his property, 
real and personal, to his wife to have 
and to hold with power to convey the 
real estate in fee simple, and where- 
by he provided that on her death 
grandchildren should receive specified 
sums, did not create a fee simple es- 
tate in the wife, but conferred on her 
a life estate with remainder to the 


grandchildren. Fecht v. Henze, 127 
N.W. 26, 162 Mich. 52. (4) A will 
devising to the testator’s wife “all 
my property and estate, real, per- 


sonal and mixed, with full power to 
sell and convey the same, or part of 
the same; and afier the decease of 
my wife I do will and bequeath to my 
son, John Romer, the sum of two hun- 
dred dollars extra. The residue shall 
as aforesaid be divided among and 
between my children equally, share 
and share alike,” gave to the wife an 
estate for life with power to convey 
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and consume, and not a fee. Baker 
v. Romer, 26 Pa.Dist. 201. 
23. Fla.—Roberts v. Mosely, 129 


So. 835, 100 Fla. 267. 


Iil.—Cales v. Dressler, 146 N.E. 162, 
315 Ill. 142. 


Kan.—Markham v. Waterman, 181 
P. 621, 105 Kan. 93; Scott v. Gilles- 
pie, 176 P. 132, 103 Kan. 745 [cert den 
39 S.Ct. 289, 249 U.S. 606, 63 L.Ed. 
TWO. 


Ky.—Commonwealth v. Manuel, 208 
S.W. 327, 183 Ky. 48. 


Me.—Smith v. Walker, 109 A. 10, 
118 Me. 473. 


Mo.—Payne v. Reece, 247 S.W. 1006, 
297 Mo. 54. 


Neb.—Krause v. Krause, 201 N.W. 
670, 113 Neb, 22. 


N.H.—Langley v. Tilton, 36 A. 610, 
67 N.H. 88. 


N.Y.—In re Godwin’s Hstate, 264 
NGYtS 1436; At Mise: Add Sineres Niue 
gent’s Will, 255 N.Y.S. 236, 142 Misc. 
594: In re McKFadden’s Wstate, 238 
N.Y.S. 266, 135 Misc. 690; Vincent-v. 
Rix, 217 N.Y.S. 393, 127 Mise. 639 [aft 
223 N.Y.S. 364, 221 App.Div. 209 (aff 
161 N.E. 425, 248 N.Y. 76)]; Vincent 
v. Putnam, 217 N.Y.S. 381, 127 Misc. 
647 [aff 223 N.Y.S. 361, 221 App.Div. 


211];\ In re Sweeney’s Will, 200 N. 
Y.S. 328, 120 Misc. 663. 
Ohio.—Murphy v. ‘Widows’ Home 


and Asylum for Aged and Indigent 
Women, 151 N.E. 783, 21 Ohio App. 
174; O’Hara v. Peirano, 8 Ohio N.P. 
N.S. 581. 


Pa.—In re Welsh’s Estate, 86 A. 
1091, 239 Pa. 616; Fidelity Title & 
Trust Co. v. Nibozin, 88 Pa.Super. 113; 
Brierley v. Garrett, 12 Pa,Dist. 655. 


Tex.—West v. Glisson, (Civ.App.) 
184 S.W. 1042. See Arrington v. Mc- 
Daniel, (Commn.App.) 14 S.W.(2d) 


1009 [mod (Civ.App.) 4 S.W.(2d) 262] 
(holding that a will bequeathing 
property to wife and children, to be 
owned by wife during life, vested le- 
gal title to the property in the wife, 
with trust for children in any prop- 
erty remaining after her death). 


Wis.—In re Olson’s Will, 162 N.W. 
429, 165 Wis. 409. 


[a] MTllustrations.—(1) Where a 
will gave the testator’s wife an es- 
tate in fee simple with power of dis- 
position, and a subsequent provision 
designated a person who should take 
any property remaining on Une wire's 
death, the wife took only a life es- 
tate. Roberts v. Mosely, 129 So. 835, 
100 Wla. 267. (2) A devise to another 
for her use and benefit forever, with 
power to sell, and with remainder 
over of anything left at death, cre- 
ated a life estate coupled with power 
to sell and consume property. Mur- 
phy v. Widows’ Home and Asylum for 
Aged and Indigent Women, 151 N.B 
783, 21 Ohio App. 174. (3) Where a 
clause in a will which, by its first 
sentence, gave .the testator’s wife all 
his residuary estate in such manner 
as to give her, if that sentence stood 
alone, an absolute interest or estate 
in fee, but by the second and third 
sentences limited her to a right of 
disposal more or less qualified, as 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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in terms indicating an intention to transfer an abso- 
lute estate in the testator’s property, an attempted 
limitation over of that part of the estate remaiming 
at the death of the first taker is void,?* as, for ex- 
ample, a gift in general terms only, expressing nei- 
ther fee simple nor life estate, followed by an unlim- 


that she could dispose “during her 
lifetime,” and that she could use the 
proceeds of sale “for her support and 
maintenance or the support and main- 
tenance’”’ of others, was followed by 
clause giving to nieces any remain- 
der “if after the decease of my wife 
there is any part of my estate left, 
after my wife has exercised the power 
heretofore stated,” the widow took 
not an absolute interest or estate in 
fee, which she could dispose of by 
will, but a life estate, with qualified 
power of disposal by deed or gift in 
her lifetime, with remainder over to 
the nieces. Smith v. Walker, 109 A. 
10, 118 Me. 473. (4) One for whose 
use, benefit, or support a bequest is 
made by will, bequeathing whatever 
remains or is undisposed of at his 
death to another, takes only a life es- 
tate. In re Godwin’s Estate, 264 N.Y. 
S. 436, 147 Misc. 114. (5) Where a 
will gave all the testatrix’ property to 
her sister absolutely and thereafter 
the testatrix executed another will 
containing no revocation clause, 
which provided, ‘“‘All money, house- 
hold effects and the $5,000. Mort- 
gage bond I desire my sister... 
to have possession of, should she sur- 
vive me. Should the $5,000. Mort- 
gage bond remain intact at her death, 
I desire that it be disposed of” to cer- 
tain specified persons, it was the in- 
tention to bequeath ali her property 
other than her money, household ef- 
fects, and her interest in the bond 
and mortgage to her sister absolute- 
ly, and to bequeath all such money, 
household effects, and her interest in 
such bond and mortgage to her sis- 
ter, with the right to possess, use, and 
dispose of the same during her life, 
and if not all used and disposed of by 
her, what remained should go to the 
persons specified. In re Sweeney’s 
Will, 200 N.Y.S. 328, 120 Misc. 663. 
(6) Under a will devising the resi- 
due to the testator’s wife, “to have, 
enjoy, sell, or dispose of in any man- 
ner she may see fit, or in her judg- 
ment may conduce to interest or val- 
ue of said estate,” and all property 
of which she died seized to the testa- 
tor’s children, share and share alike, 
grandchildren taking the share of a 
deceased parent, the wife took a life 
estate, with power of disposal, re- 
mainder to the children. Scott v. 
Gillespie, 176 P. 132, 103 Kan. 745 
[cert den 39 S.Ct. 289, 249 U.S. 606, 
63 L.Ed. 799]. (7) A will stating, “I 
give, devise and bequeath to my said 
wife the entire remainder of my es- 
tate,” and “should there be any of 
my estate remaining I will, 
bequeath and devise the same to” cer- 
tain persons the testator had raised 
and their children, gave the wife a 
life estate, but with power to use the 
corpus, remainder to persons named. 
Commonwealth vy. Manuel, 208 S.W. 
327, 183 Ky. 48. (8) Under the will 
of a wife conveying property to her 
husband subject to provisions that 
at her husband’s death all property 
undisposed of by the husband was to 
be conveyed to persons who took care 
of the husband and wife during their 
last days, the husband did not take 
absolute title to such property. Kil- 
patrick Veneer y (Tex.Civ.App.) 19 


S.W. (2a) 
24. Linder y. Lilewellyn’s Adm’ 
227 S.W. 463, 190 Ky. 388, se 
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ited power of absolute disposal, and a gift over of 
such part as may not be disposed of has been held 
te give an absolute ownership in the property.2> A 
devise or bequest, the beneficiary to have the use and 
control during life, when, if anything remain, it to 
go to designated persons, gives the first taker a life 


estate.26 


{§ 1637] (c) Repugnant Limitations Over. Or- 
dinarily, the validity of a limitation over depends on 
whether the devisee took a fee or a life estate.27 
the first estate given constitutes a fee simple abso- 
lute, a subsequent limitation over is void;?8 but if 
the estate constitutes a life estate, the limitation over 
is valid.?® Thus, if property is devised or bequeath- 
ed to the first taker absolutely or indeterminately 
with unlimited power of disposition, a limitation over 


25. Twerk v. 
71 N.J.Law 357; 


Schueler, 60 A. 357, 
Gaston vy. Ford, (N. 
J.Ch.) 133 A. 531. See also Gibson v. 
Gibson, 181 N.W. 41, 213 Mich. 31 
(holding a will devising to a woman, 
if she should survive the testator, 
the proceeds ox certain life insurance 
policies, certain shares of common 
stock, and the testator’s residence and 
homestead, with household furniture, 
to be used, enjoyed, and appropriat- 
ed by the devisee during her natural 
lifetime with full powers of aliena- 
tion and on the decease of the devisee 
without issue whatever remained un- 
used to revert back to the testator’s 
estate for distribution, gave the devi- 
see an unlimited power of disposition, 
and consequently an estate in fee). 


26. Clark’ v. Mack, 126 N.W. 632, 
161 Mich. 545, 28 L.R.A.N.S. 479. 


27. Wintuska v. Peart, 36 S.W.(2d) 
50, 237 Ky. 666. 


28. Executory devise limited after 
fee simple absolute as being void see 
infra § 1664. 


Remainder limited after estate in 
I oa ae as being void see infra § 
1658. 


29. See supra § 1658. 


30. Del.—Williams v. 
Pda SN NPA ABELL Ci PADS 


Tll.—Wilson vy. Turner, 45 N.E. 820, 
164 Ill. 398 [rev 55 Ill.App. 543]. 


Iowa.—Hambel vy. Hambel, 80 N.W. 
528, 109 Iowa 459 [rev 75 N.W. 673]; 
In re Burbank’s Will, 28 N.W. 648, 69 
Iowa 378. 


Ky.—Wintuska v. Peart, 36 S.W. 
(2a) 50, 237 Ky. 666; Evans v. Leer, 
293 S.W.(2d) 553, 232 Ky. 358; Hicks 
v. Connor, 276 S.W. 844, 210 Ky. 773; 
Sisson v. Sisson, 272 S.W. 15, 208 Ky. 
843: Craig v. Radelman, 251 S.W. 
631, 199 Ky. 501; Linder v. Llewel- 
lyn’s Adm’r, 227 S.W. 463, 190 Ky. 
388; Plaggenborg v. Molendyk’s 
Adm’r, 219 S.W. 4388, 187 Ky. 509; 
Trustees Presbyterian Church, Som- 
erset, v. Mize, 205 S.W. 674, 181 Ky. 
567, 2) Ae. L237. 

Me.—Barry v. Austin, 105 A. 806, 
118 Me. 51; Bradley v. Warren, 72 
A. 173, 104 Me. 428, 14 Prob.Rep.Ann. 
70. 


Floyd, 112 


.J.—Bunnell vy. Beam, 97 A. 494, 


N 
86 N.J.Eq. 101. 


Tenn.—Van Deventer v. McMullen, 
AL SAW i.C2d) eSGiie Loven Menmnt Sale; 
Scruggs v. Mayberry, 188 S.W. 207, 
135 Tenn. 586; Hair v. Caldwell, 70 
S.W. 610, 109 Tenn. 148. 


[a] ‘Thus a limitation over is void 
where the first taker under the will 
has uncontrolled power to consume 
and exhaust the estate. Bunnell v. 
Beam, 97 A. 494, 86 N.J.Eq. 101. 
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of what remains undisposed of at the first taker’s 
death is repugnant and void;°° and in jurisdictions 
where a life estate is enlarged into a fee by the an- 
nexation of an absolute and unlimited power of dis- 
position,?! a limitation over after such a life es- 
tate and power is void.*?. But in jurisdictions where 


a gift of an express life estate with a power of ab- 


If 


[b] Under statute.—Where a tes- 
tator devised and bequeathed one 
third of all of his property to his 
parents, to be used or expended as de- 
sired, but attempted to bequeath or 
devise any property remaining at 
their death, the parents, pursuant to 
Real Prop. L. § 153, took an absolute 
estate in fee, and the direction is void 
for repugnancy. In re Mead’s Will, 
190 N.Y.S. 123, 115 Misc. 481. 


Bequest generally or indefinitely 
with absolute power of disposition as 
apare S absolute interest see supra 
8 6 


Devise generally or. indefinitely 
with absolute power of disposition as 
creating fee see supra § 1513. 


Invalidity of executory devise 
where first taker has unlimited power 
of disposition see infra § 1664. 


Sl. See supra § 1629 text and 
note 94. 


32. Waller v. Sproles, 22 S.W.(2d) 
4, 160 Tenn. 11; Van Deventer v. Mc- 
Mullen, 11° S.W.(2d) 867, 
571; Scruggs v. Mayberry, 188 S.W. 
207, 185 Tenn. 586. 


33. See supra § 1629 text and notes 
97-8. 

34. Ky.—Evans vy. Leer, 23 S.W. 
(2d) 552,222 Kyi2358; pJackson) y. eu 
Klux Klan, 2 Sawea(2d)) 47-6. 23d Key: 
310), Mb e Aniase: 645 Elicks ve «Connor; 
276 S.W. 844, 210 Ky. 773; Sisson v. 
Sisson, 272 S.W. 15, 208 Ky. 843; Craig 
v. Radelman, 251 S.W. 631,.199 Ky. 
501; Thurmond v. Thurmond, 228 S. 
W. 29, 190 Ky. 582; Linder vy. Llewel- 
lyn’s Adm’r, 227 S.W. 463, 190° Ky. 
388; Plaggenborg v. Molendyk’s 
Adm 77219 BSUW; 4388p. 18K y.. 509: 
Phelps y. Stoner’s Adm’r, 212 S.W. 
423, 184 Ky. 466; Trustees Presby- 
terian Church, Somerset, v. Mize, 205 
SW huis sls) pkcy 56%) 20 AW. 237s 
tae v. Wood, 154 S.W. 1103, 153 Ky. 


Mo.—Gibson v. Gibson, 144 S.W. 
770, 239 Mo. 490; Threlkeld v. Threlk- 
eld, 141 S.W. 1121, 238 Mo. 459. 


Ned —Gastonayv. ord, .(Chaitss- Ae 
bode 


N.Y.—In re Sweeney’s Will, 200 N. 
Y.S. 328, 120 Misc. 6638. 4 


N.C.—Chewning v. Eason, 74 S.E. 
357, 158 N.C. 578, 39 L.R.A.N.S. 805. 


Vt.—In re Robinson’s Will, 144 A. 
457, 101 Vt. 464. 


{a] Thus a limitation over, aft- 
er a disposition to a widow with 
a full power of disposal for value, 
is valid, the testator’s intention be- 
ing clear that the widow should have 
no discretion in dividing the life es- 
tate, except as expressed. Gibson vy. 
Gibson, 144 S.W. 770, 289 Mo. 490. 
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solute disposition annexed thereto does not create 
a fee,?* a limitation over after such life estate and 
power is valid,?+ and at the death of the life ten- 
ant the remainderman is entitled to the property in 
so far as it has not been consumed and is not bur- 
dened with obligations growing out of its use for the 
purpose authorized.*® 
tate is devised coupled with a limited power of dis- 
position, a limitation over is valid.?® 


In all cases where a life es- 


35. Bradley v. Jenkins, 114 N.E. 
582, 276 Ill. 161: Porter v. Wheeler, 
230 P. 640, 131 Wash. 482. 


Del.—-Heney v. Manion, 123 A. 
Low O14 sDeleCh we LOG: of WV dams mene 
Hloyds yy lis vAs oti 12; Del Chay tZinos 


Ky.—Wintuska v. Peart, 36 S.W. 
(2d) 50, 237 Ky. 666; Evans v. Leer, 
23 S.W.(2d) 553, 282 Ky. 358; Sutton 
v. Johnson, 127 S.W. 747. 


N:Y.—Smith v. Van Ostrand, 64 
N.Y. 278 [rev 3 Hun 450, 5 Thomps.& 
C. 664]; Wells v. Seeley, 47 Hun 109. 


eo Tp v. Pruden, 14 Ohio St. 


Pa.—In re McCullough’s Hstate, 116 
LAAT orig eeares 09s 


Tenn.—Van Deventer v. McMullen, 
11 S.W.(2d) 867, 157 Tenn. 571. 


[a] Thus (1) a power of disposi- 
tion, reserved to the first taker in 
favor of particular objects, or for the 
accomplishment of particular purpos- 
es, does not create a repugnancy, al- 
though such objects or purposes may 
require an appropriation of the whole 
property; anda gift of what remains 
unappropriated is valid and legal. 
James v. Pruden, 14 Ohio St. 251. 
(2) “Where a life estate is expressly 
given with a power of disposal for 
support of the life tenant, or for 
specified purposes, a gift of what 
remains is- valid.” Williams v. 
Floyd, 112 A. 377, 379, 12 Del.Ch. 256. 


[b] Rule applied.—Where the tes- 
tator gave his wife all his property, 
with “full power to sell, deed and 
transfer any or all of it as she may 
deem best to better her condition,” 
and gave whatever property remained 
at her death, one half to one of his 
brothers or his issue, and one half 
to another brother or his issue, and 
provided that, if at the time of distri- 
bution either one of the brothers 
should be deceased without leaving 
issue, such share was to go to tne 
brother remaining or his issue, it was 
held that the wife took a life estate, 
coupled with power to sell, deed, and 
transfer any or all of the property, a 
power not being property but a mere 
authority. Tax Commission of Ohio 
He Oswald, 141 N.E. 678, 109 Ohio St. 


ie 


[ec] Disposition is lawful.—aA will 
giving a widow for life only so much 
of the estate as necessary for her 
comfort and enjoyment, with the resi- 
due to the testator’s heirs, is lawful. 
In re Rumsey’s Hstate, 1385 A. 119, 
287 Pa. 448. 


[d] Powers held not to void limi- 
tations over.—(1) A life estate to a 
wife, coupled with power to sell, may 
be reconciled with a later provision 
of the will that after her death the 
children take in fee. Heney v. Mani- 


568 [69 C.J.] 


[§ 1638] (4) Effect of Disposal under Power.’ 
Ordinarily, a change in the form of the estate under 
the power given in the will does not have the effect 
to enlarge or change the nature of the original title 
thereto.**® A power in the life tenant to sell part or 
all of the principal for specific purposes does not 
vest in him an absolute title to the proceeds of sale ;*° 
he is entitled to use the proceeds for the purpose 
specified,*® but only for such purpose. 
the power of sale or disposition is limited to a spe- 
cifie purpose, the proceeds thereof can only be used 
for the purpose specified,*! and, except in so far as 
it is consumed for the purpose authorized, the re- 
maindermen have the same interest in the property in 
its changed form as they had prior thereto.*? 
ever, the testator may give the life tenant the abso- 


OMe N2oAasoow ls spel. Ch, 1675552) 
Where the first taker was given a life 
estate with power to use for support 
and maintenance, a limitation over 
of any portion that should remain at 
the death of the first taker is not void. 
Wells v. Seeley, 47 Hun (N.Y.) 109. 
(3) Where a life estate was given to 
the testator’s wife coupled with power 
to do whatsoever seems best with the 
estate as long as she lives, a Subse- 
quent limitation over is not void. 
Sutton v. Johnson, (Ky.) 127 S.W. 747. 


{e] In Morth Dakota, under C. lL. 
(1913) § 5298, a life estate with power 
of alienation does not render void a 
limitation over on the grounds of re- 
pugnancy, so that a will giving all of 
“my estate, real and personal, to my 
wife, and after her death, all the real 
and personal property to” a son, “his 
heirs and assigns forever,’’ with spe- 
cial bequests to be paid by him, de- 
vises to the widow a life estate with 
power of disposition if necessary for 
her maintenance and support, with 
a limitation over in fee of the residue 


of the property remaining after her. 


death to the son, subject to the spe- 
cial bequests made a personal charge 
on him. Priewe v. Priewe, 175 N.W. 
Toe2,u4e IN:D. 509; 


37. Division and disposition of 
proceeds on sale of property subject 
to life interest generally see Hstates 
§ 99. 


38. Olson v. Weber, 187 N.W. 465, 
194 Iowa 512, 27 A.L.R. 1370; Struck 
Veluilly, 293 Siw. Lb8y0219 Ky. 604; 
Davis v. Seaward, 146 N.Y.S. 991. 


{a] TIllustrations.—(1) Where the 
life tenant was given by the will pow- 
er to sell the lands with limitation 
over of property undisposed of, and 
she exercised that power and invested 
the proceeds of the sale in other 
lands, the lands so acquired by her 
are held under the same title as the 
lands sold. Olson v. Weber, 187 N.W. 
465, 194 lowa 512, 27 A.L.R. 1370. (2) 
Where a legatee had personal prop- 
erty to use in whole or in part for 
life, remainder, if any, to others, con- 
verting bonds into cash and changing 
money from one bank to another was 
not disposing of it, and what was left 
belonged to the remaindermen. Dayis 
v. Seaward, 146 N.Y.S. 991. 


39. Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256. 


40. Mallett v. Hall, 150 A. 531, 129 
Me. 148. ; 


{aj  TIllustration.—A life tenant 
entitled to sell the principal for sup- 
port and maintenance can sell it and 
use the entire proceeds. Mallett v. 
Hall, 150 A. 531, 129 Me. 148. 
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Thus, where 


How- 
court.** 


41. Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256; Powers v. Wells, 91 
N.E. 717, 244 Ill. 558. See Tilley v. 
Barnes, 62 So. 761, 183 Ala. 510 (hold- 
ing a will empowering a widow given 
a life estate to sell the home place 
and purchase a new place to entitle 
her to the use for life of any surplus 
remaining after the reinvestment of 
the proceeds of a sale in another 
place). 


42. Ala.—Smith v. Cain, 65 So. 367, 
187 Ala. 174. 


Iowa.—In re Beaty’s Estate, 154 N. 


W. 1028, 172 lowa 714. 


Ky.—Hicks v. Connor, 276 S.W. 844, 
210 Ky. 773; Sutton v. Johnson, 127 
S.W. 747; McCormick v. McCormick’s 
Adm’r, 121 S.W. 450; Scott v. Scott’s 
Ex’ rs, 2, Bush 147. 


Mass.—Keniston v. Mayhew, 47 N. 
I. 612, 169 Mass. 166. 


Mo.—Guthrie v. Crews, 
182, 286 Mo. 438. 


N.Y.—In re Blauvelt, 30 N.E. 194, 
131 N.Y. 249; Adams v.*McKee, 200 
N.Y.S. 765, 121 Mise. 215; In re Wil- 
son, 170 N.Y.S. 725. 


Pa.—Long y. Stout, 157 A. 607, 305 
Pa. 310. 


Va.—Johns’ Adm’r v. Johns’ Adm’r, 
10 S.E. 2, 86 Va. 333. 


See Archer v. Palmer, 167 S.W. 99, 
112 -Ark. 5 527,. Ann.Cas.1916B" 573 
(holding that, where a will devises an 
estate tor life, with the added power 
to the life tenant to convey the estate 
absolutely, the life tenant defeats the 
estate of a remainderman by exercis- 
ing the power). 


[a] Illustrations.—(1) Where the 
life tenant sold the property under a 
power to sell any of the property at 
any time she thought best, she had 
only a life estate in the proceeds, and 
on her death the remaindermen are 
entitled to property in which the pro- 
ceeds of the sale had been invested. 
McCormick v. McCormick’s Adm’r, 
(Ky.) 121 S.W. 450. (2) Under a will 
by which the testator’s wife was giv- 
en a life estate in his property in ex- 
press terms, with power of disposi- 
tion for her support and maintenance, 
and providing that a sale or deed of 
conveyance made by her should have 
the same effect as if made by the tes- 
tator, with a limitation over of any 
“estate undisposed of by her,” the 
wife’s estate was not enlarged by sale 
or conveyance of the testator’s es- 
tate, and, having reinvested proceeds 
in other property that remained in- 
tact at the time of her death it was 
“estate undisposed of by her,’ and 
passed under limitation as the orig- 
inal property would have done, had 
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lute right to the proceeds of the property when dis- 
posed of,** as where he gives the life tenant a broad 
and unlimited power of disposition,** or where he 
provides that the first taker may dispose of the prop- 
erty and that the proceeds shall be free and clear of 
any interest in the remaindermen,*® or gives an es- 
tate for life only with power in the life tenant to 
convey the estate absolutely, in which case the hfe 
tenant may defeat the estate of a remainderman by 
the exercise of such power.*® 
no power to consume all or part of the estate, a pow- 
er to sell and convey the fee only gives the life ten- 
ant the power to change the form of the property, 
and he must hold the proceeds of a sale in trust for 
the remaindermen, under the supervision of the 
If the life tenant’s power entitled him to 


If, however, there is. 


there been no sale or conveyance. 
Hicks v. Connor, 276 S.W. 844, 210 Ky. 
773. (8) A sale of the property by 
the life tenant who had a power of 
disposal at her discretion, and a de- 
posit of the proceeds in a savings 
bank partly in her own name and 
partly as trustee for others, is not a 
disposition of it, and the remainder- 
men get it. Keniston v. Mayhew, 47 
N.E. 612, 169 Mass. 166. (4) The in- 
vestment of funds in land under a 
power gives the life tenant only a life 
estate in the land. Johns’ Adm’r v. 
Johns’ Adm’r, 10 S.E. 2, 86 Va. 333. 
(5) Note and bank deposit in hands 
of administratrix of a life tenant with 
power to sell and invest, not shown 
to have come from any other source 
than the life estate, are to be dis- 
tributed to the remaindermen accord- 
ing to the will. In re Beaty’s Estate, 
154 N.W. 1028, 172 Iowa 714. 


43. lLickteig v. Lickteig, 33 S.W. 
(2d) 641, 236 Ky. 540. 


44. Feegles v. Slaughter, (Tex.Civ. 
App.) 182 S.W. 10. 


[a] Remainderman not entitled to 
proceeds.—W here testator devised his 
homestead to his_wife for life and 
also a second piece of realty with the 
power to sell it and use the proceeds, 
and “if undisposed of’ the second 
piece of realty was devised to his two 
sons for life, the sons took a contin- 
gent interest in the property as real- 
ty which right was defeated by the 
sale so that no interest in the pro- 
ceeds passed to the sons. Lawrence 
v. Beardsley, 49 A. 190, 74 Conn. 1. 


45. Lickteig v. Lickteig, 33 S.W. 
(2d) 641, 236 Ky. 540. 


46. Reddin v. Cottrell, 13 S.W.(2d) 
aS Sees Lie arene v. Palmer, 
.W. i 2 rhe e524 . i 
1916B 578. ss RS noe 


fa] Rule applied.—Where a widow 
conveyed real estate to two of her 
husband’s brothers in consideration 
of their relinquishing their rights un- 
der her husband’s will to the remain- 
der in half his property undisposed 
of hy the wife at her death and then 
devised the remainder to a niece and 
her husband for life, with remainder 
to their children, the heirs of the hus- 
band’s third brother were entitled 
only to one-sixth of what remained 
at the wife’s death. Angel vy. Wood, 
154, S.W. 1103, 153 Ky. 195. 


47. Hinger v. Hinger, 149 A. 430, 
17 Del.Ch. 62; Barton vy. Barton, 119 
N.E. °320,, 283° il. i383 


[a] | Mlustration.—Provisions of a 
will giving a wife a life estate with 
power to sell in her discretion and to 
reinvest with a limitation over of the 
rest, residue, and remainder, not of 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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use the principal, that part of the proceeds of a sale 
of the property which was not used and can be trac- 
ed belongs to the remaindermen after the life ten- 
ant’s death,** unless, under the terms of the will, a 
sale of the principal constitutes a use and consump- 
tion of the estate so as to cut off any interest the 
remainderman has therein.49 


Duty of purchaser. The purchaser from a life ten- 
ant with a power of sale is not required to see that 
the proceeds of the sale are properly applied, where 
the disposition of the proceeds depends in any ma- 
terial particular on the discretion of the life tenant, 
or where an interval must or may properly elapse 
between the sale and the application of the purchase 
money, or where the life tenant is required to sell 
and reinvest for the same purposes.*° 


Sale by executor. Where a widow takes only a 
life estate under her husband’s will, with power 
as executrix to sell or exchange the property devised, 
lands purchased with the proceeds of a sale by her 
of devised lands are governed by the terms of the 
will, the same as the lands devised.®! 


Presumption. In an action by parties claiming a 
remainder interest in a fund under a will which gave 
the life tenant an absolute right to use the fund for 
his maintenance, with remainder over only in case he 
failed to do so, ‘there is a presumption that the life 
tenant used the fund for his maintenance, rather than 
other funds on which there were no restrictions.®? 
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Exercise of power. One to whom an estate is left 
for life with power of disposal during his life as he 
sees fit does not, by a mere demand for, and receipt 
of, the testator’s estate and collection of several 
small mortgages, thereby exercise his power of dis- 
posal and in consequence enlarge the testator’s be- 
quest of a life estate into an absolute gift.°* 


[§ 1639] i. Power in Executor or Trustee of Ben- 
eficiary. A power given to an executor to sell>* or 
to a trustee for the hfe tenant to sell®® or dispose®® 
of the property does not enlarge the life estate into 
a fee. So a devise for life with a power to use the, 
principal for support and maintenanee, the executors 
to have the exclusive right to convey the remainder 
of the property, if any, left after the death of the 
first taker to others, gives the first taker a life es- 
tate and not a fee.°* The creation of a power to sell 
and dispose of the whole or any part of the estate in 
the executors, they being persons other than the life 
tenant, modifies the life estate,°® and, in order to re- 
tain the power, makes it the duty of the executors to 
retain in their own hands securities for moneys and 
stocks and pay the life tenant the income there- 
from.°® 


[§ 1640] 13. Estate for Years.* By the use of 
any language sufficiently indicating such intention, 
a testator may create an estate for years in his bene- 
ficiaries,°° as where the gift to one is until another 
shall reach a specified age.6t A gift until A attains 


any that may remain after the death 
of the life tenant, did not confer pow- 
er on the life tenant to exercise unre- 
stricted control over the proceeds, the 
remaindermen having an _ interest 
therein. Hinger v. Hinger, 149 A. 
es 17 ae! Ch. 62. 


Del.—Williams v. Floyd, 112 A. 
37 12 Del.Ch. 256. 


Ill.—Bevans v. Murray, 96 N.E. 546, 
251 Ill. 603; Walker v. Pritchard, 12 
pune 336, 121 Ill. 221 [aff 22 L1].App. 

86]. 


Mass.—Andrews v. Cape Ann Bank, 
8 Allen 313. 


IN; Yi——In re Eddy’s’ Adm’r, 236 IN: Y. 
S. 275, 34° Mise. 501. 


Pa.—Bennett’s Estate, 
433; Trout v. Rominger, 
Leg.J.N.S. 80. 


[a] Uneonsumed proceeds of lands 
pass to the residuary devisee who 
made a quitclaim deed to the life ten- 
ant in order to quiet title of the pur- 
chaser. Bennett’s Est., 24 Pa.Dist. 
433. 


[b] Absence of gift over.—The ab- 
sence of a gift over expressly of what 
remains or similar expression does 
not justify a different conclusion. 
Williams v. Floyd, 112 A. 377, 12 Del. 
Chi256- 


49. Davis v. Badlam, 43 N.E. 91, 
165 Mass. 248. See Tibben’s Estate, 
8 Pa.Dist. 234 (holding that, where 
property is given to one for life, with 
power to consume any part or all! of 
the property, and there is a gift over 
of anything remaining of the estate 
at her death, the proceeds of a sale 
of the property belong to the life ten- 
ant, and that unexpended at his death 
does not pass to the remainderman). 


50. 
of Baltimore City, 
McLaughlin v. Fleming, 


24 Pa.Dist. 
30 Pittsb. 


Reeside v. Annex Bldg. Ass’n 
(Md.) 167 A. 72; 
91 A. 774, 


124 Md. 28. 
51. McCreary v. Burns, 17 S.C. 45. 


52. In re Welsh’s Estate, 86 A. 
1091, 239 Pa. 616. 


53. McDermott v. Zimmerman, 108 
A. 7, 89 N.J.Eq. 215. 


é ce N.Ce—Sawyer v. Dozier, 52 N. 


@kl.—Porter. v.-Porter, 222 P. 971, 
97 Okl. 231. 


Or.—In re Reinbrecht’s Estate, 240 
P. 2238, 116 Or. 184. 


Pa.—Tunney’s Estate, 
BOO: 


Wis.—Schneider v. Schneider, 
N.W. 2382, 124 Wis. 111. 


{a] Illustrations.—(1) Where the 
testator devised to his wife for life 
and provided that if it be for the 
benefit of her or ‘‘my estate” the real 
estate may be sold by the executor 
and the said wife with the approval of 
the testator’s adult children, the wife 
obtained but a mere life estate. 
Schneider v. Schneider, 102 N.W. 232, 
124 Wis. 111. (2) A naked authority 
to sell conferred by will on an execu- 
tor, who was also appointed guardian, 
both of which offices were renounced, 
and the power not exercised, did not 
enlarge a life estate given to the ward 
into a fee, so as to enable him, or 
any other person, to convey a fee. 
Sawyer’v. Dozier, 52 N.C. 7. (3) A 
will giving the testator’s estate to 
his wife for life with power in the 
executors to sell the estate if neces- 
sary for the support and maintenance 
of the widow gave the widow only a 
life estate. Tunney’s Estate, 24 Pa. 
Dist. 599. (4) Where a will creates a 
life estate in the widow with a limi- 
tation over, and the life tenant is not 
given power of disposition, but the 
executrix of the will’is given power 
to sell, such power of sale in the ex- 


24 Pa.Dist. 


102 


ecutrix is not referable or incidental 
to the life estate created so as to 
enlarge it to a fee. Porter v. Porter, 
222° P. 971, 97 Olkl. 230: | Incre® Rein= 
HS Estate, 240 P. 223, 116 Or. 
184. 


55. Morffew v. San Francisco, ete., 
RR Coy, 400s S10 a1 07 eal. 58 obamere 
Kingsley, 145 N.Y.S. 662; In re Min- 
ton’s Estate, 28 A. 847, 160 Pa, 506; 
Lee v. Law, (Va.) 19 S.B. 255; 


56. Snively’s Trustee v. Snively, 
vie S.W. 911, 162 Ky. 461, L.R.A.1915D 


57. Hickman vy. Moore, 169 S.W. 
827, 160 Ky. 474, 
58. Jackson v. Jackson, 13 Allen 


(Mass.) 116. 
59. Jackson v. Jackson, supra. 


60. U.S.—Carey v. Sherwood, 193 
EB. 290; 


Ill.—Parrish v. Parrish, 
564, 327 Ll. 2:79. 


Md.— Peper v. Traeger, 136 A. 537, 
152 Md. 174. 


158 N.E. 


N.Y.—In re Kathan’s Will, 141 N. 
Was. (08: 
N.C.—Carter v. Williams, 


43 N.C: 
Lit: ‘ 


Pa.—In re Mulhollem’s BEstate, 56 
Pa.Super. 67. 


See Empson v. Empson, 204 N.Y.S. 
118, 123 Mise. 1 (holding estate for 
years not created). 


[a] Although poorly arranged and 
eepiussed: if the words of the will 
show an intent to create an estate for 
years they will be given effect as do- 
ing so without resort to technical 
rules of construction. Carey y. Sher- 
wood, 193 F. 290. 


61. Peper v. Traeger, 136 A. 537, 
152 Md. 174; In re Kemp’s Estate, 258 
N.Y.S. 117, 148 Mise. 703; In re Kath- 
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a specified age has been construed as one until A 
would have attained such age where A died before 


then. ®? 


Enlargement. 


disposition. ®% 


[§ 1641] 14. Annuities, Income, and Support and 
A gift of an annu- 
ity is a valid testamentary disposition®® which may 


Maintenance*—a. Annuities.°+ 


It has been held that an estate for 
years is not enlarged to a fee by an added power of 


WILLS 


validity.°* 
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will requires that certain personal services be ren- 
dered as a condition to such gift does not affect its 
Following the general rule in the con- 
struction of wills,®*® the question whether or not an 
annuity is ereated depends on the intention of the 
testator as gathered from the language of the will.®° 


An annuity. is dependent on the terms of the will 


titled.?? 


be given by way of a legacy,®® and the fact that the 


an’s Will, 141 N.Y.S. 705; Carter v. 


Williams, 43 N.C. 177. 


{a] Iliustration.—A devise to the 
testatrix’ son of the use of a house 
until a granddaughter reached the age 
of eighteen, and then to her for life, 
with remainders over on the grand- 
daughter’s death, gave the testatirtx’ 
son an estate for years, subject to be 
divested upon the contingency of the 
granddaughter’s death under eighteen 
years, and gave her granddaughter a 
present vested estate, enjoyment only 
of which was deferred. In re Kath- 
an’s Will, 141 N.Y.S. 705. 


[b] Devise to wife during widow- 
hood or until son is twenty-one cre- 
ates at the most a term for years 
which can in no event continue after 
the son’s majority. Carter v. Wil- 
liams, 43 N.C. 177. 


[c] No life estate—-Where the 
will provided, “I give and devise unto 
my said son, Charles A. Freund, until 
his eldest chiid attains the age of 
twenty-one years,” the son took a 
mere estate for years as against’ the 
contention that he had a life estate. 
Peper v. Traeger, 136 A. 537, 152 Md. 
174. 

62. 

265. 

63. Caples v. Buell, (Tex.Civ.App.) 
234 S.W. 429 [mod on other grounds 
(Commn.App.) 243 S.W. 1066]. 


64. Annuities as charges on prop- 
erty see infra §§ 2511-2513. 


Right to, and extent of, provision 
for annuitant see infra §§ 2131-2135. 


65. In re Mayall, 29 Me. 474; In re 
BHdwards’ Estate, 57 A. 1117, 209 Pa. 
19; McCrillis v. McCrillis, 142 A. 153, 
49 RI. 240. 


66. Dixon v. Helena Society of Free 
Methodist Church of North America, 
166 P. 114, 65 Okl. 203; Smith v. Hey- 
ward, 105 S.E. 275, 115 §.C. ~45. 


67. In re Mayall, 29 Me. 474. 
68. See supra § 1118. 


69. Homer v. Landis, 52 A. 494, 
95 Md. 320, 7 Prob.Rep.Ann. 738. 


[a] Will held to show intent not 
to create annuity.—Clayes v. Nutter, 
192 P. 870, 49 Cal.App. 148. 


[b] Wills held to create annuities. 
—(1) A will directing trustees to pay 
specified amount per annum to daugh- 
ter out of trust fund granted for such 
purpose. In re Kohler’s Will, 183 N. 
Y.S. 550, 193 App.Div. 8 [rev on other 
grounds 132 N.E. 114, 231 N.Y. 353]. 
(2) Where a will gave property in 
trust to pay annuities, and the rest of 
the income to the testatrix’ mother 
for life. Waters v. Trefouret, 83 S.E. 
1078, 117 Va. 186 (holding that a pro- 
vision giving the property absolutely 
to the testatrix’ brothers at the moth- 
er’s death did not nullify the provi- 
sion for annuities). (3) A direction 
that the executor set aside sufficient 


Brothers v. Brothers, 44 N.C. 


funds to provide a specified income to 
husband and niece for life, with di- 
rection as to disposition of remainder. 
In re Oakley’s Will, 254 N.Y.S. 306, 
142 Misc. 1. (4) A gift of twenty 
dollars a month for life. Gillespie v. 
Boisseau, 64 S.W. 730, 23 Ky.L. 1046. 
(5) A bequest of “it is my will that 
the sum of one hundred and fifty dol- 
lars, be paid out of the profits, or mon- 
eys arising out of my estate, to my 
son J. C., as a maintenance for him, 
for and during his natural life and no 
longer.’”’ Patterson v. Leith, 11 S.C. 
Eq. 15. (6) A bequest to A of £90, 
to be kept in stock, and the interest 
paid annually to her during her nat- 
ural life. Saunderson v. Stearns, 6 
Mass. 37. (7) A will which gave 
trustees a fund to be held and invest- 
ed, and the income paid to the testa- 
tor’s widow annually during her life 
to the extent of five thousand dol- 
lars, Such sum to be made up from 
the principal if the income was not 
sufficient, so that in any event she 
should, as long as she lived, receive an 
annuity of that amount, and that if 
the nét income should exceed five 
thousand dollars each year, the ex- 
cess to be added to the capital fund, 
and provided that on the widow’s 
death the capital fund should be paid 
to the testator’s children. Wiegand 
v. Woerner, 134 S.W. 596, 155 Mo.App. 
Des (8) A will giving to the execu- 
tors a “sufficient sum in trust to in- 
vest to pay F. $1, 200 per annum . 
during her life,’ and directing that 
at F's death “the principal required 
to produce this annuity’’ be added to 
another trust fund. Welch vy. Hill, 
105 N.#. 1067, 218 Mass. 327. 


70. Ill.—Davis v. People, 
App. 207. 

Iowa.—Armstrong y. Crapo, 34 N. 
W. 437, 72 Iowa 604. 


Mass.—Towle v. Delano, 10 N.E. 
769, 144 Mass. 95; Weston v. Weston, 
125 Mass. 268; Bates v. Barry, 125 
Mass. 83, 28 Am.R. 207. 


Mich.—Houghteling y. each idee, 
99 N.W. 759, 136 Mich. 54 


N.J.—Bateman’s Ex’rs v. Bateman, 


alabal SNe 


24 N.J.Eq. 70. 
N.Y.—Matter of Charlier’s Will, 47 
N.Y.S. 818, 22 App.Div., 71;' Clark vy. 


Goodridge, 
140; 


100 N.Y.S. 824, 51 Misc. 
Bradhurst v. Bradhurst, 1 Paige 


331; Stewart v. Chambers, 2 Sandf.Ch. 
aoe Dixon v. Manning, 1 Dem.Surr. 
re 


Ohio.—Harker v. Smith, 5 Ohio Dec. 
(Reprint) 560, 6 Am.l.Rec. 564, 3 Cinc. 
L.Bul. 54 [rev on other ground 6 Ohio 
Dec L0v47. 


Pa.—Engles’ Estate, 31 A. 76, 166 
Pa. 280-[aff 15 Pa.Co, 26]; Hewson’s 
Appeal, 102 Pa. 55; Beck's A® peal, 46 
Pa. 527; Klinger’s’ Hstate, 17 Pa.Dist. 
126; Garrett’s Estate, 12 Pa.Dist. 325, 
ae Ba. Cos 16} Engle’s Estate, 15 Pa. 

Oo. 


Tenn.—Anderson vy. Hammond, 2 


*By HAROLD J. GILBERT (§§ 1641-1655). 


as to its duration,?? its amount,*' and the persons en- 
A gift of a specific fixed amount*? stipulat- 
ed to be paid in fee"‘ for life,*® or for a period other 


Lea 3881, 31 Am.R. 612; Morgan v. 


Pope, 7 Coldw. 541. 


Tex.—Cleveland v. Cleveland, 35 S. 
W. 145, 89 Tex. 445 [rev (Civ.App.) 
SOM SAWee Sab. 


Va.—Miller v. Miller, 39 S.H. 597, 
99 Va. 662, 86 Am.S.R. 919. 


Eng.—In re Ord, 12 Ch.D. 22. 
Ont.—Kimball v. Cooney, 27 Ont A. 


453; In re Macklem, 14 Ont.A. 20; 

Woodhill vy. Thomas, 18 Ont. 277; 

Bateyan v. Bateman, 17 Grant Ch. 
27. 


Newfoundl.—Kent v. Power, 9 New- 
foundl. 205. 


[a] “Closing of my _ estate.”— 
Where a testator by his will creates 
two annuities for life, and a third 
annuity ‘“‘until the closing of my es- 
tate,” the third annuity will be deem- 
ed to be limited by the closing of the 
estate, which occurs only on _ the 
termination of the life annuities. 
Garrett’s Estate, 29 Pa.Co. 16. 


71. Ky.—Stevenson’s Ex’rs v. Ste- 
erteS 14 S.W. 955, 91 Ky. 50, 12 Ky. 


N.Y.—Bliven v. Seymour, 88 N.Y. 


ae Bradhurst v. Bradhurst, 1 Paige 
Pa.—Beck’s Appeal, 46 Pa. 527. 
Eng.—Beaudry v. Barbeau, [1900] 
A. Cr 569: 
Ont.—Edwards v. Pearson, 4 Ont. 
514; Wilson v. Dalton, 22 Grant Ch. 
ae eae Or v. McMaster, 11 Grant 


72. Macklem v. Macklem, 19 Ont. 
482: Re Quimby, 5 Ont. 738; Aldwell 
v. Aldwell, 21 Grant Ch. (Ont.) 627; 
Woodside v. Logan, 15 Grant Ch. 
(Ont.) 145. 


73. U.S—Peck v. Kinney, 143 F. 
16, T4 °C. CLA. 270° [rev, 1238" Bh. -3 718i]. 


Conn.—Bartlett v. Slater, 22 A. 678, 
53° Conn. -102, 55 Am:R»e 73: 


Tll.—Routt v. Newman, 97 N.E. 208, 
253 Ill. 185. 


N.J.—Moore vy. 
83 N.J.Eq. 428. 


N.Y.—In re Kohler’s Will, 183 N.Y. 
S. 550, 193 App.Div. 8 [rev on other 
grounds 132 N.E. 114, 231 N.¥. 353]; 
In re Gurnee, 147 N. Y.S. 396, 84 Misc.: 
324 [aff 150 N.Y.S. 1088, 165 App.Div4 
920 (aff 180 N.E. 1095, 214 NY. 660) ]: 
[quot Cyc]. 


Ohio.—Chisholm vy. Shields, 21 Ohio: 
Cir. Ct, (233,11, Obie Ciribec.. S6i 


[a] Gift of interest of fixed sum 
is not an annuity. Moore v. Downey,. 
91 A. 116, 83 N.J.Eq. 428. 


74 Routt v. Newman, 97 N.B. 208, 
253 Ill. 185; Chisholm v. Shields, 21 
Ohio Cir.Ct. 231, 11 Ohio Cir.Dec. 361. 


75. Routt v. Newman, 97 N.E. 208, 
253 Ill. 185; Chisholm v. Shields, 21 
Ohio Cir.Ct. 231, 11 Ohio Cir.Dec. Gils 


Downey, 91 A. 116, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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than the life of the individual beneficiaries,*® charge- 
able, in the strictest sense, only on the personal es- 
tate,’ or, in the broader sense, chargeable on real- 
tyes which must be paid at such intervals, although 
the corpus of the estate is encroached on,‘ consti- 
tutes an annuity, and a gift of the income or interest 
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fund.’ 


of a certain fund is insufficient to create an annu- 


itt * 


Sum to be put at interest. 


gift of interest merely.®! 


76. Peck v. Kinney, 143 F. 76, 74 
C:C.A. 270 [rev 128° F. 313]. 


77. Routt v. Newman, 97 N.E. 208, 
253 Ill. 185; Chisholm vy. Shields, 21 
Ohio Cir.Ct. 231, 11 Ohio Cir.Dec. 361. 


78. Routt vy. Newman, 97 N.E. 208, 
253 I11. 185. 


79. In re Kohler, 160.N.Y.S. 669, 
96 Misc. 433; Matter of Von Keller’s 
Estate, 59 N-Y.S. 1079, 28 Misc. 600, 
1 Mills Surr. 225 faff 62 N.Y.S. 1150, 
47 App.Div. 625]; Re Mackenzie, 30 
Ont.L. 173, 5 Ont.W.N. 569; Anderson 
v. Dougall, 15 Grant Ch. (Ont.) 405. 


80. Routt v. Newman, 97 N.E. 208, 
253 Ill. 185; In re Gurnee, 147 N.Y.S. 
396, 84 Misc. 324 [aff 150 N.Y.S. 1088, 
165 App.Div. 920 (aff 108 N.E. 1095, 
214 N.Y. 660)] [quot Cyc]; Booth v. 
Ammerman, 4 Bradf.Surr. (N.Y.) 129. 


Creation of gifts of income see in- 


1642. 
Kimball vy. Cooney, 27 


fra § 
81. 
453. 


82. Brimblecom v. Haven, 12 Cush. 
(Mass.) 511. 


$3. Matter of Dewey’s Estate, 46 
N.E. 1039, 153 N.Y. 63; In re Velie’s 
Estate, 194 N.Y.S. 891, 119 Misc. 15. 


fa] Rule applied.—A will direct- 
ing that such portion of the estate as 
was necessary to yield twelve thou- 
sand dollars a year should be set 
aside and the income paid to the tes- 
tator’s wife during her life, at the 
discretion of the executors, and that 
on her death the fund thus set aside 
should be divided, and one third go to 
her heirs and one third to each of the 
testator’s sons, did not give her an an- 
nuity, but the net annual income only, 
where the income from the whole es- 
tate was insufficient to pay the 


Ont.A. 


-amount directed by the testator. In 


re Velie’s 119 


Misc. 15. 


84. In ré Kohler, 
96 Mise. 433. 


[a] Rule applied.—Where the tes- 
tator’s will directed trustees to set 
aside sufficient to yield his widow 
twenty-five thousand dollars a year 
for life, interest given the widow was 
a beneficial interest in a trust fund, 
not an annuity, nor a demonstrative 
legacy, and the accumulated surplus 
of the income could not be used to 
meet a deficit of succeeding years, 
but belonged to the owners of the next 
eventual estate; but such deficit could 
only be met by application thereto of 
the surplus of following years. In re 
Kohler, 160 N.Y.S. 669, 96 Misc. 433. 


85. As charge on property see in- 
fra § 2514. 


Right to, and extent of, provision 
see infra §§ 2124-2130. 


86. Del.—Wilmington Trust Co. v. 


Estate, 194 N.Y.S. 891, 


160 N.Y.S. 669, 


The mere provision 
that a sum large enough to pay the annuity be put 
at interest has been held to be insufficient to cut 
down an otherwise clear annuity to a bequest of a 


[§ 1642] b. Income.’5 


Interest of sum. 
certain sum, not setting apart any fund for its pay- 
ment, has been held to be a gift of an annuity,*? al- 
though according to other authority such a bequest is 
a oift of income, ®? or a beneficial interest in a trust 
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A bequest of the interest of a 


The testator may dispose 


of the income of his property separately from the 


principal, 


therein, in particular or in remainder.®® 
may entitle the beneficiary to a certain fixed sum,** 
a proportion of the whole income earned by the prin- 


and may thereby create various estates 


The will 


cipal,** or a certain sum taken from income,*® and 


Houlehan, 131 A. 529, 15 Del.Ch. 84. 


Ill.—Dickinson v. Griggsville Nat. 
Bank, 70 N.E. 598, 209 Ill. 350. 


Me.—Bradbury v. Jackson, 
1068, 97 Me. 449. 


Md.—Worthington vy. Owings, 9 
Gill 195. 


Mass.—Bullard v. Chandler, 21 N. 
HE. 951, 149 Mass. 532, 5 L.R.A. 104. 


N.J.—Schmidt v. Schmidt, 84 A. 
629, 80 N.J.Eq. 364; Brombacher v. 
Berking 39: -Av a134.-556--Nedehds Zo 
Woolston v. Beck, 34 N.J.Eq. 74. 


N.Y.—Stewart v. Phelps, 66 N.E. 
LIA SN Oe: ain re -Smith, ZOmNs 
Hy. 1380, 131 N.Y. 239, 27 Am.S:R. 586; 
Matter of Stewart, 84 N.Y.S. 719, 88 
App.Div. 23; Judge v. O’Connor, 24 
N.Y.S. 84, 70 Hun 384; Howland v. 
Howland, 9 N.Y.S. 233, 56 Hun 641 
[aff 31 N.B. 977, 134 N.Y. 305]; Barker 
v. Crosby, 32 Barb. 184; Dorland v. 
Dorland, 2 Barb. 63; Matter of Sny- 
der’s Hstate, 21 N.Y.S. 430, Pow.Surr. 
185; In re Herrick’s Hstate, 12 N.Y.S. 
105 [aff 14 N.Y.S. 947, 59 Hun 616, and 
SON Lo Oss dio: INiyve 23 One Gl Adina. bos 
586]; Matter of Millard’s Estate, 9 
N.Y.S. 126, 2 Conn.Surr. 91. 


Or.—Harris v. Harris, 6 P.(2d) 230, 
138 Or. 243, 85 A.L-R. 1318. 


Pa.—In re Mallory’s Estate, 131 A. 
714, 285 Pa. 186; Fletcher’s Appeal, 
17 A. 340, 125 Pa. 352; Thomson’s Ap- 
peal, 89 Pa. 36; Bayard v. Atkins, 10 
Pa. 15; Goldstein v. Hammell, 49 Pa. 
Super. 39; French’s Estate, 11 Pa.Dist. 
&Co. 297; Long v. Uhl, 8 Pa.Dist.& 
Co. 671; Carrigan’s Estate, 25 Pa.Dist. 
933; English’s Estate, 21 Pa.Dist. 
303; Thomson’s Estate, 14 Pa.Dist. 
159; Francis’ Hstate, 4 Pa.Dist. 694, 
17 Pa.Co. 163; Wolfe’s Hstate, 44 Pa. 
Co. 603; Phillips’ Estate, 10 Pa.Co. 
374, 28 Wkly.N.C. 229. 


S.C.—Brailsford v. Heyward, 2 S.C. 
Hq. 18. 


Tenn.—Harris vy. Alderson, 4 Sneed 
250. 


Eng.—Wentworth y. Williams, 11 
AA Aoh ats alyye 


B.C.—Re Porter, 
RAS 58: 


[a] In Louisiana a bequest of prop- 
erty to a donee for life is a donation 
of the usufruct. Succession of Mc- 
Duffie, 72 So. 450, 139 La. 910; Rice 
v. Key, 70 So. 483, 138 La. 483. 


[b] Gift of income may be implied 
where from the whole will it is ap- 
parent that such was the testator’s 
intention, although the terms of the 
gift considered alone'seemed to indi- 
eate that the gift was of the princi- 
pal. Hollyday v. Hollyday, 22 A. 136, 
74 Md. 458. 


[ce] Stock dividends.—‘‘Income,” 
as used in a will bequeathing stock, 


54 A. 


[1929] 4 Dom.L. 


means “dividends.” Tauman v. Fos- 
ter, 135 N.W. 14, 157 Iowa 275, 50 L. 
R.A.N.S. 581. 


_ [(d] Will held to create trust in 
income of property.—Corse v. Chap- 
man, 47 N.E. 812, 153 N.Y. 466. 


{e] Particular wills construed.— 
(1) Under a will providing that if dev- 
isees died while their children were 
under age their children should have 
rents and profits until they attained 
majority, and if they died before that 
time the estate should revert, the 
grandchildren were held to take only 
rents and profits until they attained 
majority when their estates terminat- 
ed. Morgan v. Staton, 201 S.W. 304, 
179 Ky. 818. (2) Under a will devis- 
ing income from stock to the testa- 
tor’s wife, and on her death such stock 
to be held in trust for benefit of 
daughters during their natural lives, 
with remainder over as to undivided 
share of each one, and further pro- 
viding that, on death of daughter 
without issue, her portion of stock to 
go to the survivor, with remainder 
over, it was held that the testator 
thereby devised the corpus of his es- 
tate to his daughters and their heirs, 
and did not intend to dispose only of 
the income thereof. Wiggins v. Perry, 
(Mo.) 271 S.W. 815. (3) Where a will 
divides income from real estate equal- 
ly between grandchildren for life and, 
on death of .either without issue, 
devising fee to the survivor’s issue, 
the survivor is not entitled to life - 
income of the entire estate. In re 
Beach’s Estate, 151 A. 654, 103 Vt. 70. 
(4) Where the testator provided in his 
will that his executor should pay his 
niece thirty dollars each and every 
month, during the life of the testa- 
tor’s wife, out of the net revenues of 
the net estate, he created an allow- 
ance of income. Jesseph v. Wester- 
berg, 162 P. 1004, 94 Wash. 602. (5) 
A provision that widow shall receive 
the net income of the entire estate 
during her widowhood gives the 
widow a determinable estate in the 
income of the property. Lawson v. 
Burgee, 103 A. 516, 131 Md. 436. 


87. Lyman vy. Parsons, 26 Conn. 
88. Cole v. Cole, 103 So. 78, 88 Fla. 
347; Lovering v. Minot, 9 Cush. 


(Mass.) 151; Moore v. Downey, 915A. 
L1G 5283 N.J.Eq. 428; Niagara Bank v. 
Talbot, 96 N.Y.S. 976, 110 App.Div. 
519 Laff 77 N.E. 1181; 184 N.Y. 576]. 


89. Harwell, 65 
Ala, 1. 


Cal.—In re Heywood’s Estate, 82 
Be ee 148 Cal. 184, 11 Prob.Rep.Ann. 


Conn.—Kellogg v. Mix, 87 Conn. 
243; White v. Fisk, 22 Conn. 31. 


Mass.—Allen v. Stewart, 100 N.E. 
1092, 214 Mass, 109. 


Ala.—Taylor v. 


572 =[69 C.J.] 


the income may be divided equally®® or otherwise as 
the will provides.®! A bequest of the interest of a 
certain definite sum®? which is to be maintained in- 
tact until the termination of the estate,®® of which 
income is not a fixed sum, nor to be made a sum cer- 
tain,®* constitutes a gift of income. A direction to 
apply income is the equivalent of its direct gift.®® 


Doubtful words. A direct gift of income will not 
be reduced by doubtful words.°® 


[§ 1643] c. Support, Maintenance, and Educa- 
tion.°? <A gift or direction for maintenance and edu- 
cation is a valid legacy.®8 A provision for the sup- 
port and maintenance of another is of the nature of 
a legacy.°® A clause providing for support and 
maintenance merely does not give an estate out of 
the land,! although it may amount to a charge there- 
on.” 


Infants. Maintenance for infants out of proper- 
ty devised them may be allowed not only in cases 
in which the will does not authorize an allowance,* 
but also where it expressly directs an accumulation of 


WILLS 
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the income.‘ It is essential, however, to this allow- 
ance that the infant should have such an absolute 
title or interest in the property or income that the 
right of no other person will be affected by the al- 
lowanee.> Unless the infant has such an interest, 
the consent of any person entitled in remainder, 
whose estate may be diminished in value by the al- 
lowance, must be had before the allowancé will be 
made.® 

[§ 1644] 15. Undivided Intercsts—a. In General. 
On the question what sort of an undivided interest 
is created the intent of the testator as expressed in 
the whole will governs.” A direction that a person 
other than the devisee should have the privilege of 
living on property devised has been held not to 
create an undivided interest in the devised proper- 
ty, but merely a license.® 

[§ 1645] b. Tenancies in Common and Joint Ten- 
ancies—(1) In General. Joint tenancies, as contra- 
distinguished from tenancies by entireties, have been 
much in disfavor since feudal times, because of the 
principal incident of survivorship,® and in a large 


N.Y.—Central Trust Co. v. Egleston, 
98 N.Y.S. 1055, 47 Misc. 693. 


$0. Conn.—Hartford Security Co. 
v. Cone, 31 A. 7, 64 Conn. 579. 


Md.—Osborne v. McTavish, 40 Md. 
179; Mitchell v. Holmes, 1 Md.Ch. 287. 


Mass.—Minot v. Taylor, 129 Mass. 
160; Weld v. Barnes, 9 Allen 145. 


N.J.—Post v. Rivers, 40 N.J.Eq. 21. 


N.Y.—Van Vechten v. Van Veghten, 
8 Paige 104. 


Pa.—In re Kelly’s Estate, 44 A. 289, 
193 Pa. 45. 

91. Pierce v. Knight, 64 N.E. 692, 
182 Mass. 72; House v. Ewen, 37 N.J. 
Eq. 368; Howell v. Tuttle, 17 N.J.Eq. 
540; In re Smith’s Hstate, 12 N.Y.S. 
415, 59 Hun 616 [aff 27 N.E. 852, 126 
N.Y. 641]; Underhill v. Fleet, 2 Hdm. 
Sel.Cas. (N.Y.) 447; Rhodes’ Estate, 8 
PaCon 36... a 


22. Booth v. Ammerman, 4 Bradf. 
SUE mMGN Ys) al20. 


93. Matter of Von Keller’s Estate, 
59 N.Y.S. 1079, 28 Misc. 600 [aff 62 N. 
Y.-S: 1150; 47 App.Div. 625]; Jones vy. 
Jones, 27 Grant Ch. (Ont.) 317. 


94. Peck v. Kinney, 143 F. 76, 74 
CiGvAe 270 fréev 128 0m. 81/31. 


95. In re Meyer’s Estate, 249 N.Y. 
S. 451, 140 Mise. 1 


96. Meyer v. Cahen, 18 N.E. 852, 
TED INT ee) 210.0). 


97. Cross references: 


As charge on property see infra §§ 
2519-2525. 


Power in life tenant to use for his 
support see supra § 1632. 


Right to, and extent of, provision see 
infra §§ 2136-2138. 


Whether absolute estate in personal- 
ty is passed by gifts for main- 
tenance or support see supra § 1537. 


' 98 Smith v. Kennard’s Ex’rs, 38 
Ala. 695; Merchants’ Hstate, 15 Pa. 
Dist. 60, 32 Pa.Co. 185; O’Leary’s Es- 
tate, 2 Pa.Dist.&Co. 547; Henry v. 
Gilleece, 31 U.C.C.P. (Ont.) 243. 


[a] “Home,” in bequest of the 
right to a home, was held not limited 
to shelter or place to abide, but in- 
cluded a right of maintenance, board, 
clothing, and necessary medical at- 
tendance. In re Burr’s Hstate, 144 N. 


Y.S. 926, 83 Misc. 240. 


[b] “Principal.”—As used in a will 
directing the transfer of the property 
of the testator to certain persons on 
their attaining the age of twenty-one 
years, and in the meantime “the in- 
terest, dividends, and proceeds of such 
estate and effects” as shall be neces- 
sary for the purpose to be applied to- 
ward the maintenance of J, the words 
“so much of the principal’ include 
real and personal property. Stokes v. 
Salomons, 9 Hare 75, 80, 41 Eng.Ch. 
75, 68 Reprint 421, 4 Eng.L.&EKq. 133. 


99. Baker v. Dodge, 2 Pick. (Mass.) 
619; Farwell v. Jacobs, 4 Mass. 634. 


1. McKinnon v. Spence, 20 Ont.L. 
57, 18 Ont.W.R. 186, 16 Ont.W.R. 1144. 


2. See infra § 2519. 


3. Pitts v. Rhode Island Hospital 
Trust. Co., 45 A. 553, 21. B.1. 544, 79 
Am.S.R. 821, 48 L.R.A. 783. 


4 Pitts v. Rhode Island Hospital 
Trust Co., supra. 


5. Pitts v. Rhode Island Hospital 
Trust Co., SUDFa. 


6 Pitts v. Rhode Island Hospital 
Trust Co., supra. 


7. New Jersey Title Guarantee & 
Trust Co. v. Elsworth, 154 A. 602, 108 
N.J.Eq. 229. 


[a] To shake dice for ring.—Where 
the testator provided “Let Iris and 
Hazel shake dice for the diamond 
ring,” he did not intend to create ei- 
ther a joint tenancy or a tenancy in 
common. In re Kelly’s Estate, 297 P. 
620, 112 Cal.App. 758. 


[b] Grants in succession.—A will 
devising property to the widow dur- 
ing her life, empowering her to give 
to each child his respective legacy, 
giving to one child after his mother’s 
death one half of the property, and to 
two grandchildren certain personalty, 
to revert should they die without is- 
sue, and to another child a fourth 
of the remainder of the land, but to 
revert if she should die without issue, 
and to three other children the balance 
of the land, all the provisions being 
subject to the condition that, if any 
child died without heirs lawfully be- 
gotten of his body surviving him, the 
legacies should revert to the survivors 
of the children and their heirs, grants 
to the children and grandchildren in 


succession, and not as tenants in com- 
mon. Bowden v. Lynch, 91 S.E. 957, 
173 N.C. 203. 


[ec] Particular will construed.— 
Under a devise to A in trust for him- 
self and children, it was held that 
each child took an interest in the es- 
tate. Wainwright v. Sawyer, 22 N.E. 
885, 150 Mass. 168. 


8 Calhoun v. Jester, 11 Pa. 474. 


9. Taylor v. Stephens, 74 N.E. 980, 
165 Ind. 200 [Superseding (App.) 72% 
N.E. 609, (App.) 74 N.E. 12]; Camp- 
bell v. Herron, 1 N.C. 381; McCauley’s 
Estate, 18 Pa.Co. 564. 


[a] In Iowa the doctrine of sur- 
vivorship is not recognized as to per- 
sonal property. In re Carter’s Es- 
tate, 213 N.W. 392, 203 Iowa 603. 


(b] Civil law.—(1) ‘The civil law 
does not recognize the common-law 
distinction between joint tenancy and 
tenancy in common. A gift to two 
persons jointly, tf it takes effect, in- 
ures to their equal benefit without 
any right of survivorship. If one dies, 
his share goes to his legal representa- 
tives. Hence the words ‘to be divid- 
ed equally between them’ added to 
such a legacy only expresses what 
the law would imply without them. 
They do not alter the character of the 
legacy: they are only descriptive of it. 
At the common law, they would have 
the effect of making it a tenancy in 
common; but they have no such effect 
in the civil law. The legacy, if it takes 
effect in respect of both legatees, will 
be divisible equally between them in 
any, event. But in testamentary dis- 
positions, the civil law does make a 
distinction between a conjoint legacy 
and a legacy of separate and distinct 
shares in the thing bequeathed. 
Where the whole thing bequeathed is 
given to two persons, if one of them 
fails to receive the benefit of the. dis- 
position, either because he dies before 
the testator, or is incapable to take 
it, or refuses to take it, or because as 
to him it is revoked, the whole goes 
to the other legatee by accretion; for 
the whole was given to both, and it 
is presumed to be the will of the tes- 
tator that he shall not die intestate 
as to any part, but that the whole 
shall pass by his will; and this, not- 
withstanding it may be divisible be- 
tween the two legatees, if received by 
both. But where an aliquot part is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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number of jurisdictions this spirit of hostility has 
erystallized in legislative restrictions.1°® 


[§ 1646] (2) Tenancies in Common. 
propriate statutory provisions,'! it has been held 
that a devise or bequest to two or more persons, with- 
out specifying the nature of the estate they were to 


bequeathed to one, and another ali- 
quot part to another, then they are 
separate legacies, and that part which 
is bequeathed to one is not bequeathed 
to the other; as, if the testator should 
say, ‘I give one-half of my bank stock 
to each of my two sons,’ or, ‘I give 
my bank stock to my two sons, one- 
half to each.’’”’ Mackie v. Story, 93 
U:S. 589, 23 L.Ed. 986. (2) The mere 
use of the words “share and share 
alike’ does not take an otherwise joint 
tenancy out of the operation of the 
code in respect of such tenancies. In 
re Tallmadge, 181 N.Y.S. 336, 109 Misc. 
696. 


10. See statutory provisions. 


[a] In Tllinois Act Jan. 13, 1821 
(L. [1821] p 15) § 2, now embodied 
in Hurd Rev. St. (1908) ec. 76 § 1, pro- 
vided that, if partition was not made 
between joint tenants, the parts of 
those first deceased shall not go to 
the survivor, but descend or pass by 
will and be considered as if the par- 
ties had been tenants in common. 
Act Jan. 31, 1827 § 5 (Hurd Rev.’ St. 
[1908] ¢ 30 § 5), providing that no 
estate in joint tenancy should be 
claimed under devise unless the prem- 
ises were expressly declared to pass, 
not in tenancy in common, but in joint 
tenancy, and every such estate, unless 
otherwise expressly declared, should 
be a tenancy in common, was held to 
repeal by implication the former stat- 
ute to the extent that joint tenancies 
could be created, but to reverse the 
common-law rule favoring joint ten- 
ancies and to enact a construction 
favoring tenancies in common. Gaunt 
v. Stevens, 89 N.E. 812, 241 Tl. 542. 


11. See statutory provisions. 


12. Cal.—Meyer v. Superior Court 
in and for City and County of San 
Hrancisco, 254 P. 1108, 200 Cal. 776; 
In re Hittell’s Estate, 75 PB. 53, 141 
Cal. 432. 


Tll.—Whittaker v. Porter, 151 N.E. 
905, 321 Ill. 868; Cooper v. Martin, 139 
N.E. 68, 308 Ill. 924; Gaunt vy. Stevens, 
89 N.E. 812, 241 Tl. 542; Mustain v. 
Gardner, 67 N.E. TED) 203, Ill. 284; 
Cheney v. Teese, 108 Til. 47 


Iowa.—Sleeper v. Killion, ey N.W. 
241, 182 Iowa 245 [rev 157 N.W. 226]. 


Ky.—Proctor v. Smith, 8 Bush 81. 


Me. 
Me. 427; Stetson vy. Eastman, 24 A 


868, 84 Me. 366. 

Md.—Jenifer v. Trustees of Rie- 
man’s Estate, 153 A. 68, 415, 160 Md. 
368. 


Mass.—Jones v. Crane, 16 Gray 308; 
Sackett v. Mallory, 1 Mete. 355. 


Mich.—Ball v. Reilly, 234 N.W. 106, 


253 Mich. 186; Kemp vy. Sutton, 206 
N.W. 366, 233 Mich. 249. 
Mo.—Philbert v. Campbell, 296 S. 


W. 1001, 317 Mo. 556; Lemmons v. 
Reynolds, 71 S.W. 135, 170 Mo. 227; 
Rodney v. Landau, 15 S.W. 962, 104 
Mo. 251. 


N.Y.—In re Kimberly’s Estate, 44 
N.E. 945, 150 N.Y. 90; Dana v. Mur- 
ray, 26 N.E. 21, 122 N.Y. 604; Staples 
v. Mead, 137 N.Y.S. 847, 152 App.Div. 
745; Matter af De Rycke’s Will, 91 
N.Y.S. 159, 99 App.Div. 596; Jones v. 
Hand, 79 N.Y.S. 556, 78 App.Div. 56 
[aff 67 N.E. 1084, 175 N.Y. 519]; Gage 
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take, created a tenancy in common,!? which is op- 
posed to the common-law rule.*® 


Words in a will 


importing a joint bequest may be construed to vest 


Under ap- 


vised to several 


v. Gage, 43 Hun 501 [aff 20 N.E. 414, 
aN: N.Y. 667]; In re Hartmannsgrub- 
Crs Wallis 2/6 N.Y.S. 787, 146 Misc. 85; 
In re Tuozzolo’ s Will, 959 N.Y.S/ 542, 
145 Misc. 485; In re Duffy’ s Will, 256 
N.Y.S. 743, 143 Misc. 421; In re Wein- 
er’s Will, 243 N.Y.S. 136, 137 Misc. 46; 
Potter v. Eames, 126 N.Y.S. 787, 70 
Mise. 147; In re Farmers’ Loan & 
Trust Co., 125 N.Y.S. 78, 68 Misc. 279, 
7 Mills Surr. 554. 


N.C.—Caudle v. Caudle, 74 S.E. 631, 
159 N.C. 52; Weir v. Tate, 39 N.C. 264. 


Ohio.—Thompson Vv. Dingman’s 
Devisees & Heirs, 2 Ohio Dec. (Re- 
print) 711, 4 West.L.Month. 637. 


Or.—Le Vee v. Le Vee, 183 P. 773, 
Tote S51, 8m Or. oul. 


Pa.—Goldstein vy. Hammell, 
772, 236 Pa. 305. 


R.I.—Industrial Trust Co. v. Keyes, 
124. “A 1015) 45 Ray 4962 vehureh, *v. 
Church, 23 A. 302, 15 R-I. 138. 


S.C.—Free v. Sandifer, 126 S.E. 521, 
13d, SIC 232, 


Va.—Hodges & De Jarnette_ v. 
Thornton, 120 S.E. 865, 138 Va. 112. 


Wis.—In re Hoege’s Will, 225 N.W. 
938, 199 Wis: 332. 


OR tap eg v. Walsh, 3 Grant Ch. 


[a] Particular provisions con- 
strued.—(1) Where the testator gave 
the residue of his property, real and 
personal, to his mother and sister in 
equal shares for their support during 
their natural lives, with full power to 
dispose of all or any part thereof if 
necessary for their support, directing 
that at the death of one or both of 
them whatever of the estate might re- 
main undisposed of should pass to his 
brother, it was held that, conceding, 
in view of a statute, a technical joint 
tenancy between the life tenants was 
not created, nevertheless the testa- 
tor’s sister, who survived the mother, 
might sell the whole of the property 
when necessary for her support. Roaf 
v. Champlin, 107 A. 339, 79 N.H. 219. 
(2) Where a will left to the testator’s 
daughter half his plantation “compris- 
ing the house side of Long Branch” 
for her own use during life, to be 
equally divided among her children, 
and left to the testator’s son ‘‘half the 
land lying on the house sidé of the 
Long Branch” it was held that the 
devise to the daughter was sufficiently 
definite as a devise to her children as 
tenants in common to a definite part 
of the premises, although not suffi- 
cient as a devise in severalty. Bowen 
v. Nelson, 69 S.E. 1115, 135 Ga. 567. 
(3) A devise to a wife of a half inter- 
est in real estate, and a fourth inter- 
est to each of two children, subject 
to the right of the wife to use and 
control the children’s interest during 
infancy, and then pay the interest to 
each on his attaining full age, makes 
the wife and children cotenants, and 
she has no authority to convey the in- 
terest of the children. Evans vy. Pet- 
tus, 166 S.W. 955, 112 Ark. 572. (4) 
Under a will devising the testatrix’ 
home to her three sons, and providing 
that, if either son died his share was 
to revert to the survivors, and a sale 
was to be made by the mutual con- 
sent of the three sons, if living, or evi- 
dently by the two surviving if one 
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separate interests, where the nature of the property 
given and the direction of the will respecting it re- 
quire such construction.++* 


Where property is de- 
devisees without such descriptions 


died before the conveyance was exe- 
cuted it was held that it was not the 
purpose of the testatrix to keep the 
place as a home for all until the death 
of the last survivor, and the devisees 
took a fee as tenants in common sub- 
ject to the contingency of a reversion 
to the living sons if either son died. 
plemine v. Motz, 122 S.B. 369, 187 N.C. 
5 


[b] Provisions held to create ten- 
ancies in common.—(1) Where the tes- 
tator gave property to his wife and her 
children for the use of the wife and 
children for her life, and, at her death, 
to the children, and executed a deed 
referred to in the will, conveying land 
in trust for the wife and her children 
for her life and at her death to the 
children, the wife and her chil- 
dren became, under the will, the 
tenants in common for her life, with 
remainder to all the children. Kidd v. 
Borum, 61 So. 100, 181 Ala. 144, Ann. 
Caslots@ ~ h226% (2) A devise’ to 
“them and their heirs’’ creates a ten- 
ancy in common. Industrial Trust 
Co. v. Keyes, 124 A. 101, 45 R.I. 496. 


13. See infra § 1649. 


14. Ill.—Cooper v. Martin, 139 N. 
E. 68, 308 Ill. 224; Mustain v. Gard- 
ner, 67 N.E. 779, 203 Ill. 284. 


Ind.—Taylor v. Stephens, 74 N.E. 
980, 165 Ind. 200 [superseding (App.) 
72 NE. 609, 74 N.E. 12). 


Iowa.—In re Carter’s Hstate, 
N.W. 392, 203 Iowa 603. 


N.J.—Wunderlich vy. Bleyle, 125 A. 
386, 96 N.J.Eq. 1285. 


Fe eee vy. Alington, 27 L.J.Ch. 


[a] In New York, under Real Prop. 
L. § 66, providing that every devise 
to two or more persons in their own 
right shall be a tenancy in common, 
unless expressly declared to be a joint 
tenancy, it has been held (1) that the 
common-law presumption in favor of 
joint tenancies was changed to a pre- 
sumption in favor of tenancies in 
common. In re Ward’s Estate, 208 
N.Y.S. 413, 124 Misc. 292 [aff 210 N. 
Y.S. 9383]. (2) Where a doubt arises 
as to the intent of a devisor in using 
the word “jointly,” the court will 
seek aid in solving the ambiguity 
by inquiring whether the instrument 
of devise was prepared by a lawyer, 
familiar with the technical distinc- 
tions between different kinds of es- 
tates, or by a layman, who cannot be 
presumed to have any such knowl- 
edge. In re Ward’s Estate, supra. 
(3) Accordingly, where such was the 
intention, a devise to several jointly 
has been held to make them tenants in 
common. Overheiser vy. Lackey, 100 N. 
BE. 738, 207 N.Y. 229, Ann. Cas.1914¢ 
229; In re Haddock’s Will, 155 N.Y.S. 
630, 170 App.Div. 26, 15 Mills Surr. 
507; In re Baker’s Estate, 263 N.Y.S. 
322, 146 Misc. 296; Mason vy. Mason’s 
Ex’rs, 2 Sandf.Ch. 432 [aff 2 Barb. 229 
(aff 3 N.Y. 375, 3 Code Rep. 164, 5 
How.Pr. 118)]. 


[b] “As joint tenants.”—Although 
there is a direction that the funds 
should be paid to the beneficiaries ‘as 
joint tenants,’ where it was not the 
testator’s intention to create a joint 
tenancy, the tenants take in common. 
Booth v. Alington, 27 L.J.Ch. 117. 
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as are sufficient to vest in them distinct portions of 
the property in severalty, it has been held that it nec- 
essarily follows that the devise is to be construed as 
vesting the property in the devisees as tenants im 
common.!® The fact that the share of one of the 
devisees on his death might be split up into two or 
more shares, according to the number of children 
he might leave, has been held sufficient to show that 
the testator did not intend to ereate a joint tenan- 
cy.1° A gift to several beneficiaries individually does 
not create a joint tenancy,’ although, where such is 
the manifest intention of the testator, they may take 
as joint tenants.t’ Provisions looking to the divi- 
sion of the property,'® granting distinct shares,?° 
giving an unbounded part from a whole estate,” or 
granting a power of advancement of capital,?? have 
been held to create tenancies in common. 


Rights inter se. The rights of the tenants inter 
se depend on the intention of the testator as gath- 
ered from the entire will.?* 


[§ 1647] (3) Joint Tenancies. Where it is the 
intention of the testator, as manifested from the en- 
tire will, to create a joint tenancy, in the absence 
of a statutory restriction of such a construction 
from the words employed, the will will be so constru- 


{c] “For their joint use and bene-| the joint tenants, whatever their num- 
fit.",—A devise to several ‘for their] ber, shall .be equal.” 
joint use and benefit” creates a tenan-|phens, 74 N.H. 980, 165 Ind. 200 [su- 
ee ee (App.): 72 N.E. 609, 74 N.E. 


cy in common, and not a joint tenancy. 
In re Carter's Estate, 213 N.W. 392, 
203 Iowa 6038. ve}. 

{d] “Baqually ana jointly.”—A will| Me. 421; 
devising property 
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Hay v. Dole, 
Johnson v. Collamore, 171 
in remainder, to|N.H. 717, 271 Mass. 521; 
be owned “equally and jointly” by the Title Guarantee & Trust Co. v. Els- 


| dead 


ed.24 A statutory requirement that joint tenan- 
cies must be created by express provision has been 
held to be one of clear manifestation of intention and 
not one of particular words,?° although it has been 
held that the intention to create a joint tenancy must 
be so clearly expressed as to leave no reasonable 
doubt that the purpose was to create such an es- 
tate.2° According to some authority, where there is 
a devise of an estate to one person at the beginning of 
a will, and a devise to another at the end of it, they 
shall take as joint tenants.2* <A declaration by a tes- 
tator that married women are to hold the gifts taken 
by them to thei separate use has been held not to 
have the effect of converting a gift, which in terms 
is one of joint tenancy, into a gift in tenancy in 
common.?® <A restraint from anticipation by a per- 
son who is under a disability is insufficient alone to 
change an otherwise joint tenancy into a tenancy 
in common.?® 


Joint life tenancies with several inkeritances on 
death. A devise to A and B for life as joint tenants 
with the remainder over to their respective heirs and 
assigns gives A and B a joint tenancy with the es- 
tate in them in fee as tenants in common subject to 
joint-tenancy life estate.®° 


N.E. 493, 81 Ind.App. 85. 


Me.—Merrill v. Winchester, 113 A. 
261, 120 Me. 208. 


Sn Pee aoe a Attorney Gen- 
aks aulkeral, Ee. é 1 Mass. 168, 28 
URAC lo tO) ACLER: 713) 


Taylor v. Ste- 


N.Y.—In re Ward’s Will, 208 N.Y.S. 


New Jersey |. 
413, 124 Misc. 292 [aff 210 N.Y.S. 9331; 
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testator’s children, “or in case of the 
decease of any of said children his or 
her Share to descend to the heirs of 
their body,” creates a tenancy in com- 
mon, and not a joint tenancy, notwith- 
standing the use of the word ‘joint- 
ly.” ‘Taylor v. Stephens, 74 N.E. 980, 
165 Ind. 200 [superseding (App.) 72 
N.E. 609, 74 N.E. 12]. 


[e] Particular provisions held to 
create tenancy in common.—(1) A 
devise to “be joint property, transfer- 
able by the joint deed of” the testa- 
tor’s son and daughter. Rodney v. 
Landeau, 15 S.W. 962, 104 Mo. 251 (un- 
der a statute providing that an in- 
terest in land devised to two or more 
persons, not executors, trustees, or 
husband and wife, is a tenancy in 
common, unless expressly declared to 
be a joint tenancy). (2) A devise to 
three children ‘“‘to be kept together 
as joint stock until Sarah L. shall ar- 
rive to 21, and then the whole prop- 
erty and its increase shall be equally 
divided between them.” Weir v. Tate, 
39 N.C. 264. 


15. Heller v. Heller, 35 N.E. 798, 
147 Tl. 621. 


[a] Devises of upper and lower 
tenements.—Where a testatrix devises 
the upper tenement in a house on a 
eertain lot, including the lot, to her 
daughter, and the lower tenement to 
her son, forever, on condition that 
they pay the other heirs a stipulated 
amount, the devisees are entitled to 
the’ estates in fee in such lot as ten- 
ants in common. McNally v. McNal- 
ly, 49 A. 699, 23 R.I. 180. 


16. Taylor v. Stephens, 74 N.E. 
980, 165 Ind. 200 [superseding (App.) 
72 W.E. 609, 74 N.E. 12]. 


[a] Reason for rule.—‘‘Unity of 
interest requires that the shares of 


worth, 154 A. 602, 108 N.J.Eq. 229. 


[a] Intention.—A iegacy to per- 
sons” by name indicates an intention 
to give to them as individuals, and 
they take as tenants in common. 
New Jersey Title Guarantee & Trust 
Co. v. Elsworth, 154 A. 602, 108 N.J. 
Eq. \229. 


18. Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 


19. Conn.—Alleh v. Almy, 89 A. 
205, 87 Conn. 517, Ann.Cas.1917B 112. 


Ill.— Gaunt v. Stevens, 89 N.E. 812, 
241 Til. 542. 


Va.—Hodges & De Jarnette vy. 
Thornton, 120 Sh). 865, 138 Va. 112: 


Eng.—Surtees v. Surtees, LR. 12 
Eq. 400; Bennett v. Houldsworth, 104 
L.T.Rep.N.S. 304. 


Can.—Fisher v. Anderson, 4 Can.S. 
C. 406 [rev 18 N.S. 177]. 
20. Weir v. Tate, 39 N.C. 264. 


21. Wright v. Harris, 21 S.E. 914, 
116 N.C. 462; Simmons v. Hendricks, 
43 N.C. 84, 55 Am.D. 439. 


22. In re Ward, [1920] 1 Ch. 334; 
In re Dunn, [1916] 1 Ch. 97: 


23. Dunavant v. Fields, 60 S.W. 
420, 68 Ark. 534. 
[a] Management and control.— 


Under a will devising land to ten- 
ants in common, and directing that 
one of them shall have the sole man- 
agement and control of the same for 
a stated time, he is not entitled to 
the use of the property during such 
time, but only to the management and 
control thereof, and is therefore 
chargeable with rents and _ profits. 
Dunavant. v. Fields, 60 S.W. 420, 68 
Ark. 534. 


24. %Ind.—Mundhenk y. Bierie, 135 


ais Stoiber, 170 N.Y.S. 897, 103 Misc. 


S.C.—Herbemount’s Ex’rs v. Thom- 
as, L57S:C:liq. 21. 


Va.—Rady v. Staiars, 168 S.B. 452. 


W.Va.—Neal v. Hamilton Co., 73 S. 
BH. 971, 70 W.Va. 250. > 


Eng.—In re Scholfield, [1918] 2 Ch. 
64; In re Campbell, [1918] 1 Ir. 429. 


[a] Particular provision con- 
strued.—Where the testatrix provid- 
ed that A and B should have thirty 
acres each from her farm, and in a 
codicil provided that the executor 
should have the possession and con- 
trol of such sixty acres and pay the 
rents to A and B, and A died before 
the testatrix, B was not entitled to 
the proceeds of the entire sixty acres 
as a joint tenant. Argo v. Irwin-Un- 
jon Trust, Co., 173 NB. 333; 92) tines 
App. 676. 


25. U.S.—U. S. v. Mallery, 48 F. 
(2a) 6. 


Md.—Marshall v. Security Storage 
& Trust Co., 142 A. 186, 155 Md. 649. 


Mich.—Kemp v. Sutton, 20 Ww. 
366, 233 Mich. 249. eS 


N.H.—Roaf v. Champli 
79 N.H. 219. Pea EO age 


N.Y.—Overheiser v. Lackey, 100 .N. 
AS 207 N.Y. 229, Ann.Cas.19146 


26. Cooper v. Martin, 139 N.E. 68, 


308 Ill. 224. 


27. Ulrich v. Litchfield 
26 Reprint 625. dais i 


28. In re Gardner, 
243. 


29. In re Gardner, supra. 


30. Doe yv. Green, 4 M. 3 
Reprint 1414, pressaere oo 


[1924] 2 Ch, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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Personality. A joint ownership of personalty may 
exist analogous to a joint estate in land, and in such 
cases similar rules apply to the construction of the 
bequest creating the joint ownership in personalty.*! 


Where the gift is to a class, the ob- 
jects composing the class take as joint tenants.?? 


Class gifts. 


Accruing shares directed to the survivors will go 
in joint tenancy, although the original shares were 


held in common.?2 
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of Particular Tenancies—(a) Words of Severance. 
In order to create a tenancy in common it is not 
necessary that there be words of separation.** An 
intimation by the testator of a division or a several- 
ty of interests is sufficient to make a tenancy m 
Modern courts are quick to ereate ten- 
ancies in common out of gifts of an undivided whole, 
which are accompanied by words of separation,*® 
such as, “to be divided** equally,’’?® “respectively, 


39 


“to participate,”*° “share and share alike,”*+ or “ 


[§ 1648] (4) Circumstances Indicating Character 


[a] Gift of income.—aA gift of the 
beneficial enjoyment of the estate to 
several, terminable as to each on 
death before the termination of the 
trust, and vesting the remainder over, 
notwithstanding the preference of the 
law for tenancies in common, is a 
gift of income to the life beneficiaries 
with a right of survivorship in them. 
Marshall v. Security Storage & Trust 
Co., 142 A. 186, 155 Md. 649. 


31. Overheiser v. Lackey, 100 N.E. 
738, 207 N.Y. 229, Ann.Cas.1914C 229. 


32. Way v. Geiss, 117 N.B. 443, 280 
Til. 152; Stahl v. Emery, 127-A. 760, 
147 Ma. 123; In re Hampson’s Estate, 
134 A, 284, 4 N.J.Misc. 642. 


Class gifts generally see supra §8§ 
1262-1300. 


$3. Leigh v. Mosley, 14 Beav. 605, 
51 Reprint 417. 


84. Hodges & De Jarnette v. 
Thornton, 120 S.E. 865, 138 Va. 112. 


35. Martin v. Smith, 5 Binn. (Pa.) 
ewe Am. Doo. Gant Veqduaurence, 
Wight. 395, 145 ‘Reprint 1304; Fish- 
er Vv. Anderson, 4 Can.S.C. 406 


[a] “Severally die.”—A sift to sis- 
ters of the testator, with a gift over 
as they ‘ ‘severally die, ” creates a ten- 
ancy in common. Sheppard v. Gib- 
bons, 2 Atk. 441, 26 Reprint 666. 


[b] ‘Provision for apprenticing one 
of the beneficiaries is inconsistent 
with the idea of a joint tenancy, par- 
ticularly where the money shall be 
taken from his “share.” Gant v. 
TEC ce, Wight. 395, 145 Reprint 


36. Gardner v. Gardner, 148 S.E. 


Wiole Loo) Va. 67% Leit Cycy. 


37. Sowers v. Keedy, 109 A. 1438, 
135 Md. 448; Hughes v. Stoutenburgh, 
154 N.Y.S. 65, 168 App.Div. 512, 16 
Mills Surr. 128; Pruden v. Paxton, 79 
N.C. 446, 28 Am.R. 333; Ingalls v. 
Arnold, 14 U.C.Q.B. (Ont.) 296. 


[a] Distinctions in the shares cre- 
ated on division indicate a tenancy 
in common. Simmons v. Spratt, 8 So. 
123, 26 Fla. 449, 9 L.R.A. 343. 


[b] Power of sale.—A gift to sev- 
eral legatees, to be divided between 
them, does not by implication confer 
on the executors a power to sell real 
property, but creates a tenancy in 
common. Hilles v. Hilles, 98 A. 296, 
ti, Del.chy U59. 


28. U.S.—Cruit v. Owen, 27 S.Ct. 
71,203 U.S. $368, 51 Ld. 227 [aff 25 
App.D.C. 514]; Mackie v. Story, 93 
U.S. 589,23 L.Ed. 986. 


Ala.—Ohmer v. Boyer, 7 So. 663, 89 
ICOM ES 


Conn.—Mahoney v. Mahoney, 120 A. 
342, 98 Conn. 525; Lee v. Lee, 91 A. 
269, 88 Conn. 404; Norton v. Morten- 
sen, 89 A. 882, 88 Conn. 28; White v. 
Smith, 89 A. 272, 87 Conn. 663, L.R.A. 


1917D 596; Howard v. Howard, 19 
Conn. 313; Griswold v. Johnson, 5 
Conn. 363. 


Del.—Doe v. Roe, 2 Harr. 103, 29 


Am,.D, 336. 


Fla.—Simmons v. Spratt, 8 So. 123, 
26 Fla. 449, 9 L.R.A. 343. 


Ga.—Edwards v. Worley, 70 Ga. 
667; Dunn v. Bryan, 38 Ga. 154. 


11l.— Whittaker v. Porter, 151 N.E. 
905, 321 Tll. 368; Richards v. Miller, 
62, I11..417;_ Best v. Farris, 21 11. 
App. 49. 


Ind.—Taylor v. Stephens, 74 N.E. 
980, 165 Ind. 200 [superseding (App.) 
foe INGE” 609, 74 Nsw V21s). West” v. 
Rassman, 34 N.H. 991, 135 Ind. 278. 


Ky.—Purnell v. Culbertson, 12 Bush 
369; Wells v. Newton, 4 Bush 158; 
Lachland’s Heirs v. Downing, 11 B. 
Mon. 32; Briscoe v. McGee, 2 J.J. 
Marsh. 370; Doe v. Botts, 4 Bibb 420. 


Me.—Blaine v. Dow, 89 A. 1126, 111 
Me. 480; Morse v. Ballou, 83 A. 799, 
109 Me. 264; Stetson v. Hastman, 24 
A. 868, 84 Me. 366. 


Md.—Brittain v. Carson, 46 Md. 
186; Fenby v. Johnson, 21 Md. 106; 
Gilpin v. Hollingsworth, 3 Md. 190. 
56 Am.D. 737; Dashiell v. Dashiell, 2 
Harr.&G. 127; Maddox v. State, 4 
Harr.&J. 539; Partridge’s Lessee v. 
Colegate, 3 Harr.&M. 339. 


Mass.—Federhen v. Kibbey, 90 N.E. 
417, 204 Mass. 291; Loomis v. Gor- 
ham, 71 N.E. 981, 186 Mass. 444; Os- 
good v. Rogers, 71 N.E. 306, 186 Mass. 
238; Shattuck v. Wall,'54 N.H. 488, 
174 Mass. 167; Cummings’ IDb.cBonnia’ 
Cummings, 16 N.E. 401, 146 Mass. 501; 
Perry v. Kline, 12 Cush. 113; Daggett 
v. Slack, 8 Mete. 450; Hmerson v. Cut- 
ler, 14 Pick. 108; Walker v. Dewing, 
8 Pick. 520. 


a seo sees v. Denny, 37 Miss. 


N.H.—Farmer v. Kimball, 46 N.H. 
435, 88 Am.D. 219. 


N.J.—Roome v. Counter, 6 N.J.Law 
111,/10 Am.D. 390; Potter v. Nixon, 
86 A. 444, 81 N.J.Eq. 338 [aff 91 A. 
1070, 82 N.J.Eq. 661]; Mason’s Ex’rs 
He Tuckerton M, EB. Church, 27 N.J.Eq. 


N.Y.—Steinway v. Steinway, 57 N. 
BE. 312, 163 N.Y. 183; Bisson v. West 
Shore Ra Go., (38 NBL 41049 143" ON ys. 
125; Delafield v. Shipman, 9 N.E. 184, 
103) SNe. 463, 18! AbbsN: Cas. 291 
Campbell v. Rawdon, 18 N.Y. 412; 
Tompkins v. Verplanck, 42 N.Y.S. 412, 
10 App.Div. 572 [mod on other 
grounds 49 N.B. 135, 154 N.Y. 634]; 
Trolan v. Rogers, 29 N.Y.S. 899, 79 
Hun 507; Vannorsdall v. Van De- 
venter, 51 Barb. 137; In re Briggs’ 
Will, -228 N.Y.S. 652, 131 Misc. 720; 
Matter of Walker’s Estate, 80 N.Y. 
653, 39 Misc. 680, 3 Mills Surr. 411; 
Thomas v. Troy City Nat. Bank, 44 
N.Y.S. 1039, 19 Misc. 470; Jackson v. 
Luquere, 5 Cow. 221; Armstrong v. 
Moran, 1 Bradf.Surr. 314; Chapeau’s 
Estate, Tuck.Surr. 410. 


N.C.—Howell v. Knight, 6 S.E. 721, 
100 N.C. 254; Mills v. Thorne, 95 N, 
C. 362; Henderson v. Womack, 41 N. 
C. 437; Ward v. Jones, 40 N.C. 400; 
Hill v. Spruill, 39 N.C. 244; Johnson y. 
Johnson, 38 N.C. 426; Freeman v. 


Knight, 37 N.C. 72; Ward v. Stow, 17 
N.C. 509, 27 Am.D. 238; “Midford vy. 
Hardison, 7 N.C. 164; > University 
Trustees v. Holstead, 4 N.C. 289. 


ER am REN v. Mace, 36 Ohio St. 


Or.—Ramsey v. vicppeyecus 562) 
520, 57 P. 195,347 Or: 


Pa.—Hiestand v. ae 24 A. 749, 
150 Pa. 501; Young’s Appeal, 83 Pa. 
59; Risk’s Appeal, 52 Pa. 269, 9% Am: 
D.| 156, (23. Leg. Inty> 332: . Allison Av, 
Kurtz, 2 Watts 185; Irwin v. Dun- 
woody, 17 Serg.&R. 61; McNeilledge 
v. Galbraith, 8 Serg.&R. 43, 11 Am.D. 
572; Evans v. Brittain. 3 Sere.&R. 
135; Larsh v. Larsh, Add. 310; Sturm 
v. Sawycr, 2 Pa.Super. 254, 38 Wkly. 
me 536; Kollock’s Estate, 7 Pa.Co. 


R.I.—Hazard v. Stevens, 88 A. 980, 
36 R.I. 90; Swinburne, Petitioner, 14 
A. 850, 16 "Ril. 208. 


S.C.—Sanderson v. Bigham, 19 S.E. 
71,°40 S.C. 501; Bannister v. Bull, 16 
S.C. 2203 Drayton v. Drayton, 1 Sic: 
Ha 324; Sealy v. Laurens, 1 S.C.Eq. 

Vt.—Auger v. Taylor, 2 Tyler 260. 


Va.—Hodges & De Jarnette v. 
Thornton, 120 S.H. 865, 138 Va. 112; 
McCamant vy. Nuckolls, 12 S.E. 160, 
85 Va. 331 


Eng.— Jolliffe v. Hast, 3 Bro.Ch. 25, 
29 Reprint 387; Silvey v. Howard, 6 
A.&H. 253, 33 E.C.L. 151,/112 Reprint 
96: Lincoln v. Pelham, 10 Ves. Jr. 166, 
32 Reprint 808; Bolger v. Mackell, 5 
Ves. Jr. 509, 31 Reprint Kote Stones v. 
Heurtly, 1 Ves. 165, 27 Reprint 959; 
Esdaile v. Wilshere, 9 L.J:Ch.O.S. 71. 


Can.—Clark v. Clark, 17 Can:S.c. 
376 [rev 21 N.S. 378]. 


Ont.—Re Hislop, 8 Ont.W.N. 53, 22 
Dom.L.R. 710; Keating v. Cassels, 24 
GEC QiBsT 34: 


Austr.—Hpple v. Stone, 3 Austr.C. 
Re 442% 


39. Dunn v. Bryan, 38 Ga. 154, 
Clifford v. Stewart, 49 A. 52, 95 Me. 
38; Gilpin v. Hollingsworth, 3 Ma. 
190, 56 Am.D. 737; Ive v. King, 16 
Beav. 46, 51 Reprint 693; Gordon y. 
Atkinson, 1 De G.&Sm. ‘478, 63 Re- 
print 1156; Sutcliffe v. Howard, 38 L. 
pegs 472; In re Moore, 31 L.J.Ch. 


[a] “Respective heirs.’—Under a 
devise to Several with the word of 
inheritance limited to their “respec- 
tive” heirs, the first takers take a 
joint life estate with several estates 
of inheritance. Edwards vy. Champion, 
3 De G.M.&G. 202, 52 Eng.Ch. 202, 43 


Reprint 80; In re Atkinson, 61 Teds 
Ch. 504. 
doer Robertson v. Fraser, L.R. 6 Ch. 


41. Cal.—In re Pence’s Estate, 4 
P.(2d) 202, 117 Cal.App. 323. 


Conn.—Humason y. Andrews, 45 A. 
354, 72 Conn. 595. 


Ind.—Taylor y. Stephens, 74 N.E. 
980, 165 Ind. 200 [superseding (App.) 
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equal shares.”4? 


tenancy.*® 
Class gifts. 


anus.+* 


Where property is held for future 
distribution, it will be held in common.**? A simple 
direction “to pay” a legacy or share of residue to 
more than one person has been held not to be suffi- 
cient to make them tenants in common.** 
separation may be used in a devise creating a joint 
tenancy when such was the apparent intention of the 
testator,*® such as where there is an express joint 


Where there are two classes to take 
and words of distribution occur only once, it has been 
held that the words of distribution apply only to the 
first class and the second class take as joint ten- 


WILLS 


Words of 


[§§ 1648-1650 


jurisdictions, in the absence of an intention to the 
contrary appearing in the will,** or a statutory pro- 
vision to the contrary,’® a simple gift to A and B, 
in the absence of words of severance, creates a joint 
tenancy ;°° but, under statutory provisions, this gen- 
erally makes a tenancy in common,*! as does also a 
gift over to their heirs and assigns.>? In other ju- 
risdictions it has been held that the law prefers a 


tenancy in common to a joint tenancy,’* and the 


[§ 1649] (b) Gifts of Whole to Several. In some 


74 N.E. 12 


72 N.E. 609, (App.) 1; 
458, 26 


Dodds v. Winslow, 60 N.E. 
Ind.App. 652. 


La.—Succession of Schonekas, 99 
So. 345, 155 La. 401. 


Me——tayaweeDole;plid Ay £35 a9 
Me. 421. 


Md.—Gilpin v. Hollingsworth, 3 
Md. 190, 56 Am.D. 737. 


Mass.—Shattuck v. Wall, 54 
488, 174 Mass. 167. 


Mo.—Strickler v. Means, 
(2d) 97, 325 Mo. 1028. 


N.J.—Wittel v. Wittei, 91 A. 722, 
828 Ned. Ha. 2295") Bishop, v.. McClel- 
land’s Ex’rs, 16 A, 1, 44 N.J.Eq. 450, 
PERT AL Soul: 


N.Y.—Smith v. Edwards, 88 N.Y. 92 
[aff 23 Hun 223]; Young v. Barker, 
Wo TeN eS ellen 4 AppibDiv. 4/801; 
In re Duffy’s Will, 256 N.Y.S. 743, 143 
Mise. 421; In re McCafferty’s Will, 
254 N.Y.S. 789, 142 Misc. 371 [aff 257 
INGYES ONS, Loon ADD Div. 67813. In re 
Post’s Pstate, 229 N.Y.S. 799, 132 
Misc. 209 [aff 231 N.Y.S. 859]; Breen 
v. Conway, 135 N.Y.S. 140; Bool v. 
Mix, 17 Wend. 119, 31 Am.D. 285; 
Jackson v. Luquere, 5 Cow. 221; Hart 
v. Marks, 4 Bradf.Surr. 161. 


N.C.—Midgett v. Midgett, 23 S.E. 
87, 117 N.C. 8; Johnson y. Johnson, 
38 N.C. 426. 


Pa.—Goldstein v. Hammell, 84 A. 
172, 236 Pa. 305; Goldstein v. Ham- 
mell, 49 Pa.Super. 39; Irwin v. Dun- 
woody, 17 Serg.&R. 61; In re Proven- 
chere’s Estate, 1 Leg.Gaz. 68. 


R.I.—In re Monroe, 108 A. 497, 42 
R.I. 412. 


S.c.-—Simpson y. Antley, 135 S.E. 
469, 137 S.C. 380; Bunch v. Hurst, 3 
SiGihiaqn 273605 Amp, 551). 


Va.—Gardner v. Gardner, 148 S.E. 
FSieeloewVae Olu bel Cy cil. 


Eng.—Heathe v. Heathe, 2 Atk. 122, 
26 Reprint 476; Pery v. White, Cowp. 
177, 98 Reprint 1356; Jones v. Jones, 
44 'L.T.Rep.N.S. 642; Draycott v. 
Wood, 8 L.T.Rep.N.S. 304; Perry v. 
Woods, 3 Ves.Jr. 204, 30 Reprint 970. 


Can.—Clark y. Clark, 17 Can.S.C. 
6. 


N.E. 


30 S.W. 


37 


See Moross vy. McAllister, 26 U.C. 
Q.B. (Ont.) 368 (dictum). ’ 


{a] Survivorship between differ. 
ent lives.—A devise to the testator’s 
six children, share and share alike, 
“or to their respective issues, with 
survivorship between the different 
lives,’ merely annexes to the tenancy 
in common the incident survivorship 
to those of the same line. McArthur 
v. Flett, 11 Can.L.T.Occe.Notes 222. 


42. Md.—Gilpin v, Hollingsworth, 


3 Md. 190, 56 Am.D.' 737. 


Mass.—Barlow v. Nelson, 32 N.E. 
359, 157 Mass. 395 [foll Whiting v. 
Cook, 8 Allen 63]. 


N.H.—Pierce v. Baker, 58 N.H. 531. 


N.J.—Redmond v. Gummere, 119 A. 
631, 94 N.J.Eq. 216. 


N.Y.—Schermerhorn v. Negus, 1 
Den. 448; Westcott v. Cady, 5 Johns. 
Ch. 334, 9 Am.D. 306. 


Ohio.—Corwine v. 
Sey 2ps 


Eng.—Brown v. Oakshot, 24 Beav. 
254, 53 Reprint 355; Harrison v. Fore- 
man, 5 Ves.Jr. 207; 31 Reprint 549; 
Pearce v. Edmeades, 3 Y.&C.Exch. 246, 
160 Reprint 693. 


43. Ala.—Goodman v. Winter, 64 
Ala. 410, 38 Am.R. 13; Chighizola v. 
Le Baron, 21 Ala. 406. 


Ark.—Cockrill vy. Armstrong, 381 
Ark. 580. 


Mass.—Winslow vy. 
Metc. 363. 


N.Y.—Everitt v. Everitt, 29 N.Y. 39. 


fe igte uno v. Dickson, 70 N.C, 


Ria eae Gartland, 17 Ont.W.N. 


Mace, 36 Ohio 


Goodwin, 7 


ae In re Clarkson, [1915] 2 Ch. 
6. 
45. Sherwood  v. Sherwood, 3 


Bradft.Surm NY.) 2305 Armstrons 
v. Hidridge, 3 Bro.Ch. 215, 29\ Reprint 
497; Pearce v. Edmeades, 38 Y.&C. 
Exch. 246, 160 Reprint 693. 


[a] MTllustration.—A trust to ‘di- 
vide and pay over” the income ‘‘to my 
said brothers, for their sole use and 
benefit, Share and share alike” was 
construed as limited to the period 
while both were living, and, in so far 
as the gift over was concerned, a joint 
tenancy was held to be_ created. 
Sherwood v. Sherwood, 3 Bradf.Surr. 
CNDY,) 223-25 


46. Armstrong v. Eldridge, 3 Bro. 
Ch. 215, 29 Reprint 497. 


47. In re Yates, [1891] 3 Ch. 53. 


48. Martin v. Smith, 5 Binn. (Pa.) 
16, 6 Am.D. 396. 


49. See statutory provisions. 
50. Putnam v. Putnam, 4 Bradf. 
Surr. (Ginnie Fad) 308; Herbemount’s 


Ex’rs v. Thomas, 15 S.C.Eq. 21; Lock- 
hart v. Vandyke, 83 S.E. 6138, 97 Va. 
356; Clark v. Clark, 21 N.S. 378 [até 
17 Can.S.C. 376]. See Whittaker v. 
Porter, 320) Tile 8685 151 NE 905) 
Gardner v. Gardner, 148 S.E. 781, 152 
Va. 677 (both dictum). 


[a] Heirs of body.—In a devise 


presumption is in favor of tenancies in common.°* 
Consequently a gift to several, unless a different in- 
tention on the part of the testator appears, will be 
construed as creating a tenancy in common.°? 


[§ 1650] (c) Gifts to Children. 


Under the com- 


Jof chattels to A for life, and at her 


death to the “heirs of her body,” and 
“their heirs and assigns forever,” the 
latter words shall restrain the gen- 
erality of the estate tail and make it 
a joint tenancy. Dott v. Willson, 1 
SiC WAST 


{[b] Substitutionary gift to class. 
—A substitutionary gift of income to 
a class with no words of severance 
or other expression denoting an in- 
tent of severance creates a joint ten- 
ancy in the members of the class. 
Camden Safe Deposit & Trust Co. v. 
Fricke, 133 A. 882, 99 N.J.Eq. 506. 


51. Cal.—In re Hittell’s Estate, 75 
P. 53, 141 Cal. 432. 


La.—Penny v. 
481. 


perines ea nchact v. Mallory, 1 Metce. 


Mo.—Lemmons v. Reynolds, 71 S.W. 
135, 170 Mo. 227. 


N.Y.—In re Kimberly’s’ Estate, 44 
N.E. 945, 150 N.Y. 90; Dana v. Mur- 
ray, 26 N.E. 21, 122 N.Y. 604; In re 
Muir, 46 Hun 555; Matter of Cobb’s 
Will, 9 N.Y.St. 588, 45 Hun 589 [aff 
20 N.E. 416, 112 N.Y. 672]; White v. 
Howard, 52 Barb. 294 [aff 46 N.Y. 
144]; Matter of Munter’s Will, 44 N. 
Y.S. 605, 19 Mise. 201, 2 Gibb.Surr. 25. 


Pa.—Mitchell v. Long, 80 Pa. 516. 
Vt.—Gilman v. Morrill, 8 Vt. 74. 


Eng.—Atty.-Gen. v. Sidney Sussex 
College, L.R. 4 Ch. 722. 


52. Hornberger v. Miller, 50 N.Y. 
S. 1079, 28 App.Div. 199 [aff 57 N.E. 
1112, 168 N.Y. 578]; City of Brook- 
lyn v. Seaman, 62 N.Y.S. 601, 30 Misc. 
507; Seely v. Seely, 44 Pa. 434; Evans 
v. Brittain, 8 Serg.&R. (Pa.) 135; 
McPherson v. McPherson, Add. (Pa.) 
327; In re Heath, 12 R.I. 479; Birth- 
right v. Hall, 3 Munf. (17 Va.) 536; 
Wootten v. Wootten’s Ex’r, 2 Patt.&H. 
(Va.) 494. 


53. Allen v. Almy, 89 A. 205, 87 
Conn, 517, AnniCasil9l7B 1712. 


54. Allen v. Almy, supra. 


[a] Presumption held not to be 
rebutted.—A will devising certain 
shares of the estate to trustees to pay 
the income to the testator’s daughter 
for life, and at her death to pay over 
and deliver the same to her issue, 
but, if she should die without surviv- 
ing issue, then to the testator’s heirs 
at law, does not, by the intention dis- 
closed, rebut the presumption that the 
heirs at law took as tenants in com- 
mon rather than as joint tenants. 
Allen v. Almy, 89 A. 205,, 87 Conn. 
517, Ann.Cas.1917B 112. 


55. Allen v. Almy, supra. 


Christmas, % Rob. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 1650-1652] 


mon law a gift to children,®*® or to a parent and 
used in the sense of children,*? 
senee of words of severance, makes them joint ten- 
ants, although it has been held under statutory pro- 
vision that a gift by wil! to children gives them 


“heirs” 


rights in common.®®. 
Substitutional gifts. 


their children, t 
to take as joint tenants.°° 


[§ 1651] (da) Survivorship.®° 


Where words of severance 
are used in a gift to a class sufficient to make them 
tenants in common, but where there are no words of 
severance used in providing for the substitution of 
the children inter se have been held 


Since the princi- 
ple incident of a joint tenancy is survivorship,®! a 


WILLS 


in the ab- 


vivor” 


devise or bequest to several with a provision for 


survivorship ordinarily creates a joint tenancy,°? 
although, under some circumstances, survivorship 


5G. O’Brien v. Dougherty, 1 App. 
D.C. 148; Crane v. Bolles, 24 A. 237, 
49 N.J.Eq. 373; Campbell v. Heron, 1 
N.C. 38h. 


[a] Class gift.—A gift over to the 
issue of any child is a gift to a class, 
within the rule that a bequest to a 
class, without more, creates a joint 
tenancy. Crane v. Bolles, 24 A. 237, 
49 N.J.Eq. 373. 


Rule in Wild’s case see infra §§ 
1605-1608. 

57. Biankenbaker v. Woodruff, 30 
Sowa 64: 9T Ky. 276, 17 Isy.Le 2095 

58.. Ark.—Vaughan v. Parr, 20 Ark. 
600. 

Conn.—Humason y. Andrews, 45 A. 
354, 72 Conn. 595. 

Del.—Davis v. Smith, 4 Del. 68. 

Ind.—Griffin v. Lynch, 16 Ind. 396. 


N.Y.—In re Kimberly’s Estate, 44 
NiE: 945, 150° °N. YY: 90; Thompson ‘v. 
Thompson, 69 N.Y.S. 223, 58 App.Div. 
439 [rev 67 N.Y.S. 807, 32 Misc. 552, 
and aff 61 N.E. 1135, 169 N.Y. 571]. 


Can.—Fisher v. Anderson, 4 Can. 
S.C. 406 {rev 13 N.S. 177]. 


Ont.—MecKirnon v. Spence, 20 Ont. 
toe 5% 13) Ont.w.-Re 186) 149 Ontiw.R: 
1144. 

59. Heasman v. Pearse, L.R. 11 Ea. 


522 .faff LR. 7'Ch. 275]. 
Substituticn generally see supra §§ 
1356-1370. 
60. Survivorship generally see su- 
pra §§ 1340-1355. 


61. Harrison v. Harrison, 31 S.E. 
455, 105 Ga. 517, 70 Am.S.R. 60 


62. Cary v. Talbot, 115 A. 166, 120 
Me. 427; Stimpson v. Batterman, 5 
Cush. (Mass.) 158: Hannon v. Chris- 
topher, 34 N.J.Eq. 459; Barker v. 
Giles, 2 P.Wms. 280, 24 Reprint 730 
Jaff 3 Bro.P.C. 104, 1 Reprint 1206]; 
Jones v. Hall, 16 Sim. 500, 39 Eng.Ch. 
500, 60 Reprint 968; Folkes v. West- 
ern, 9 Ves.Jr. 456, 32 Reprint 679. 
See Doe v. Tomkinson, 2 M.&S. 165, 
105 Reprint 344 (holding a provision 
for survivorship inconsistent with a 
tenancy in common). 


63. Haws v. Haws, 3 Atk. 524, 26 


Reprint 1102; Taeffee v. Conmee, 10 
H.L.Cas. 64, 11 Reprint 949; Stones v. 


Heurtly, 1 Ves. 165, i67, 27 Reprint 
959. 
[a] Particular provisions con- 


strued.—(1) A devise to A, B, and C 
for life with a remainder to the sur- 
vivor for life with a remainder over 
to their issue male creates a tenancy 


[69 C. J.—37] 


es. 


in common for life with a remainder 
to the survivor for life with a re- 
mainder to issue male. Taatfee v. 
Conmee, 10 H.L.Cas. 64, 11 Reprint 
949. (2) A devise to the testator’s 
four children, equally to be divided 
among them, share and share alike, 
as tenants in common, and not joint 
tenants, with the benefit of survivor- 
ship, was held to mean that, if any of 
the children died before reaching 
twenty-one, it should go to the sur- 
vivors, the testator having used the 
same words in the precedent clause 
relating to his personal estate and 
given the benefit of survivorship 
there, if either died before twenty- 
one, and a tenancy in common was 


created. Haws v. Haws, 3 Atk. 524, 
26 Reprint 1102. 

64. Pulse v. Osborn, 64 N.E. 59, 
30 Ind.App. 631; Doe v. Botts, 4 Bibb 
(Ky.) 420; Southerland yv. Cox, 14 N. 
C. 394. 

{a} Tllustration.—A devise to sev- 


era}, “according to quantity and 
quality, each taking possession of his 
part, when he comes of age; but if 
one or more of them should die be- 
fore they come of age, then their part 
to be equally divided amongst the 
survivors,” creates an estate in com- 
mon. Doe v. Botts, 4 Bibb (Ky.) 420. 


{b] Survivors.—A will directing 
trustees te hold property, not in trust 
for the testator’s children and their 
survivors, but for their use and bene. 
fit, naming them, to pay income to 
them equally during their lives, and 
to transfer share of any child, who 
died leaving surviving issue, to latter 
free from trust, was held not to create 
jcint tenancy with right of survivor- 
ship, the word “survivor” being used 
merely to indicate one living after 
the death of another. State Bank & 
Trust Co. v. Nolan, 130 A. 483, 103 
Conn. 308. 


65. Blaine v. Dow, 89 A. 1126, 111 
Me. 489; Northeutt v. McAllister, 249 
S.W. 398, 297 Mo. 475; Lewine v. An- 
drews, 201 N.Y.S. 386, 121 Misc. 455. 


[a] In case of decease.—Where 
the testatrix devised one half of her 
property to A and to B, the other one 
half to revert to A in case of B’s 
decease, and both devisees survived 
the testatrix, it was held that B took 
an undividee one haif in fee. West- 
feldt v. Reynolds, 133 S.E. 168, 191 
N.C. 802 


Time of survivorship generally see 
supra §§ 1346-1351. 


66. In re Fisher, [1915] 1 Ch. 
67. Kansas City Land Co. v. Hill, 


302. 
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may not be inconsistent with a tenaney in common.** 
In a devise to several persons of a fee subject to 
be defeated by death before a specified time, the use 
of the word “survivor” in the gift over does not cre- 
ate a joint tenancy.®# 
is used in the will in the sense of 
the testator,®* or the life tenant,®® a tenane 
mon, and not a joint tenancy, is created. 
devise of a life estate to a mother with the remainder 
to her children surviving at her death, the children 
living at the death of the testator do 
ants in common during the lifetime of the mother, 
but only as members of a fluctuating 
to two with benefit of survivorship as to a moiety 
creates a tenancy in common.®® 


Thus, where the word “sur- 
surviving 
in com- 


Under a 


not take as ten- 


elass.°7 A gift 


[§ 1652] (e) Conditions, Restrictions, and Charg- 
Conditions®® and restrictions’® imposed on a 


11 S.W. 797, 87 Tenn. 589, 5 L.R.A. 45. 


68. Patterson v. Rolland, 28 Beav. 
347, 54 Reprint 399. 


[a] “Et avec accroissement.”—A 
will written in the French language, 
giving property to two sons jointly 
“et avec accroissement,”’ to be divided 
between them in equal parts on the 
condition that on the death of one the 
goods which he had received should 
be delivered to the survivor, was held 
not to create a joint tenancy, but an 
estate in severalty in one half of the 
property with a contingent remain- 
der in the entire estate to the surviv- 
or. Houghton v. Brantingham, 86 A. 
664, 86 Conn. 630. 


69. Harrison v. Harrison, 31 S.E. 
455, 105 Ga. 517, 70 Am.S.R. 60; Part- 
ridge v. Hatch, 18 N.H. 494. 


[a] TIllustration.—A devise to A, 
B, and C with condition that A and 
B carry on C’s part and maintain him 
out of the income of it during life 
vests the estate in the three as ten- 
ants in common. Hatch, 
18 N.H. 494. 


70. Porter v. Tracey, 162 N.W. 800, 
179 Iowa 1295; Diament v. Lore, 31 N. 


Partridge v. 


J.Law 220; Steinmetz’s Estate, 3 Pa. 
Dist. 440. 
[a] Alienation.—Where a will di- 


rected the executors to divide each 
of two farms into as many plots, ap- 
proximately equal to each other in 
area, as there should be children of 
the testatrix surviving and children 
deceased leaving issue, and devising 
one of the plots to each of the sur- 
viving children and one to the chil- 
dren of each child deceased leaving 
issue, on condition that if any of the 
children or grandchildren should vol- 
untarily or involuntarily alienate or 
devise the portion set apart to him or 
her other than to a descendant of the 
testatrix, the interest of such child 
or grandchild should cease and be de- 
termined and the estate should vest 
in the testatrix’ other descendants, it 
was the intention of the testatrix to 
devise an estate in fee to the children 
and grandchildren who came within 
the terms of the will as tenants in 
common, subject to the power of the 
executors to divide the estate and 
subject to the restrictions on aliena- 
tion. Manierre v. Welling, 78 A. 507, 
$2) RI. 104, Ann.Cas.1912C 1301. 


[b] Restriction on sale.—Where 
the testator’s will and codicil left 
land to collateral relatives but pro- 
vided that the testator desired none 
be sold except by consent of legatees 
for five years after his death, title 
passed on the testator’s death to ben- 
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gift to several persons do not interfere with their 
being tenants in common. A devise to A and B 
charged with an annuity payable one half by each of 
them ereates a tenancy in common.*+ 


[§ 1653] (f) Interests Differing in Kind or in Or- 
igin. Where interests held together differ in kind, 
they will be usually tenants in common.’? Where 
the children of the testator took as purchasers under 
the will, and the descendants of a deceased child took 
by virtue of inheritance from their ancestor, it has 
been held that the grandchildren of the testator were 
not tenants in common with his children.’* 


[§ 1654] c. Estates in Severalty. When the will 
locates the lands devised, by name, or by metes and 
bounds, so that each party knows his land,** or when 
they are located with such certainty that a surveyor 
ean take the will and locate them without other aid,*® 
the devisees hold in severalty, and not as tenants in 
common. 


[§ 1655] d. Estates by Entirety.*® In the ab- 
sence of a statute to the contrary, a devise to hus- 
band and wife, without words specially prescribing, 
qualifying, or characterizing the kind or quality of 
the estate which each shall take, creates an estate in 
entirety.’7 Notwithstanding remedial legislation in 
favor of married women, or statutes abolishing joint 
estates, in the absence of a statute abolishing estates 
by entirety, it has been held that a devise to a man 
and his wife during coverture without any expressed 
intention to create any other estate would vest in 
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them an estate in entirety.78 However, if words are 
used which cannot be operative unless the wife is ad- 
mitted to an equal present enjoyment of the estate 
with her husband and which indicate an intention 
that her possession shall not be subservient to his 
exclusive control, an estate in common is ereated, 
and not an estate in entirety. Where it was the 
testator’s intention that the right of survivorship 
should not exist, it has been held that a tenancy in 
common, and not an estate in entirety, was creat- 
ed.§° 


Personalty. According to some authority there 
can be no estate by entireties in personal property ;*! 
consequently, a devise of personalty to husband and 
wife will be held by them in common.®? According 
to other authority, there ean be an estate by the en- 
tirety in personal, as well as real, property.** 


Presumption. The testator is presumed to have 
known that a gift to husband and wife creates an 
estate by entirety.®# 


[§ 1656] 16. Future or Executory Estates and In- 
terests*—a. Remainders’®°—(1) In General. <A re- 
mainder,®® is created by a devise which disposes of 
the testator’s entire estate in property in such man- 
ner that there is at the same time created a par- 
ticular estate therein, less than a fee, followed by 
a limitation over.to take effect upon the termina- 
tion of, but not in derogation of, the preceding par- 


eficiaries as tenants in common, and 
there was no occasion for interven- 
tion of trustee to prevent leaving title 
in suspension. Porter v. Tracey, 162 
N.W. 800, 179 Iowa 1295. 


71. Kew v. Rouse,-1 Vern.Ch. 353, 
23 Reprint 517. 

72. Harvey v. Harvey, 72 N.C. 570: 
Martin v. Smith, 5 Binn. (Pa.) 16, 6 


Arh.D. 395; Wells v. Fairbanks, 6 R.I. | 


474. 

73. Echols v. Sparks, 5 S.E. 132, 
79 Ga. 417. 

74. Ill.—Kirkland v. Cox, 94 Ill. 
400. 

Ind.—Pulse v. Osborn, (App.) 60 
N.E. 374. 


Mass.—Popkin v. Sargent, 10 Cush. 
327; Tillinghast v. Cook, 9 Metc. 143; 
Wright v. Barrett, 13 Pick. 41. 


Mich.—Palms v. Palms, 36 N.W. 
419, 68 Mich. 355. 


N.J.—Burnett v. Eaton, 29 N.J.Eq. 
466; Vreeland v. Van Ryper, 17 N.J. 
Bq. 133. 


N.Y.—Mowatt v. Carow, 
328, 32 Am.D. 641. 


N.C.—Houch v. Patterson, 36 S.H. 
198, 126 N.C. 885; Midgett v. Midgett, 
DISH Sil, ol Lay IN... ore PVEIECH el. vi. 
Hoggard, 12 S.H. 844, 108 N.C. 353. 


Pa.—Seibert v. Wise, 70 Pa. 147; 
Fleming v. Kerr, 10 Watts 444. 


Vt.—Decamp' v. Hall, 42 Vt. 483; 
Chamberlin v. Chamberlin’s Estate, 16 
Vt. 532. 


Va.—Hodges & De Jarnette v. 
Thornton, 120 S.E. 865, 138 Va. 112; 
Trigg v. King’s Representatives, 1 
Rand. (22 Va.) 252. 


7 Paige 


[a] Examined by good men.— 
Where the property was to be ex- 
amined by good punctual men who 
were to divide the property equally 
among the beneficiaries, a tenancy in 
common was created. Midgett v. 
Midgett 123) S5h. 13%, TaiyN. Cas: . 


[b] Choice of beneficiaries.—A de- 
vise of the first choice of the testa- 
tor’s houses and lots to one devisee, 
the second choice to another, and the 
remaining house and Jot to another, 
was held not to create a tenancy in 
common, but to give each devisee one 
house and lot. Potomac Lodge No. 31, 
rete O. EF. v. Miller, 84 A. 554, 118 Mad. 


75. Nye v. Drake, 9 Pick. (Mass.) 
35; Midgett v. Midgett, 23 S.E. 37, 117 
INGGS 83 

[a] Rule applied.—A devise to A 
of one half a farm on the northwest 
side thereof, and to B of the other 
half, gives a separate estate to each 
in severalty. Nye v. Drake, 9 Pick. 
(Mass.) 35. 3 

76. Cross references: 

Estates by entirety: 
renee see Husband and Wife §§ 
6 


Defined and distinguished see Hus- 
band and Wife §8§ 97, 98. 


Partition of estates by entirety see 
Partition §§ 76, 77. 


77. Robinson v. Aheong, 13 Ha- 
waii 196; Jones v. Chandler, 40 Ind. 
588; Miner v. Brown, 81 N.E. 24, 133 
N.Y. 308. 


[a] Life estate.—Where the will 
gave a son a life estate in a portion 
of the property, and a later codicil 
gave the son’s wife an equal interest 
in the property’ so devised, the son 


*By HUSTACE W. TOMLINSON (§§ 1656-1668). 


and his wife received an estate by 
entireties, although they had but a 
life estate. Jernigan v. Evans, 104 
SENSGin 180 ING Ss Se. 


78. Godman v. Greer, 105 A. 380, 
12 Del.Ch. 397. 


[a] Reason for rule.—An estate 
by entireties is excluded from the 
operation of statutes against joint 
estates for the reason that an estate 
by entireties is not a joint estate, but 
a sole tenancy, both husband and wife 
having the whole estate, that is, per 
tout, and not per my et per tout. 
Godman iv, Greer, 105)-A. 380.) 125 Del. 

a ; 


79. Godman v. Greer, supra; Min- 
er v. Brown, 31 N.E. 24, 133 N.Y. 308: 


Orphan Asylum v. White, 3 N.Y.S. 
137, 6 Dem:Surr: 201. - 
[a] ‘UWse."—A devise “for their 


uSe, benefit, and support during their 
natural lives’ cannot have its full 
significance unless it is construed 
to be a common holding by husband 
and cy for the prescribed pur- 
poses. iner v. Brown 

1383 N.Y. 308. ker 


&C. White v. Goodi z 
174,N.C. 728. GED, \ 9 Eis Cree meas 


31. Winchester-Simmons Co. v. 
Cutler, 140 S.E. 622, 194 N.C. 698. 


62. Winchester-Simmons Co. vy. 
Cutler, supra, 
&3. Lomax vy. Cramer, 216 S.W. 


575, 202 Mo.App. 365. 
84. Lomax y. Cramer, supra. 


i7ee Generally see Estates §§ 130- 


Remainders as vested or contingent 
see infra §§ 1703-1739. 


86. Definition see Estates § 130. 


——————— eee 
¥or later cases, developments and changes in the law see Annotations, same title and section number 
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ticular estate.87 


87. Conn. Pee eat v. Dodge, 2 Day 
28, 2 Am.D. 


nee v. Ray, 12 S.E. 944, 
86 Ga. 533. 


i v. Porter, 151 N.E 
905, 321 Ill. 368. Compare Downing 
v. Grigsby, 96 N.E. 513, 251 Ill. 568 
(holding that under a will devising 
property to testator’s widow, for life, 
“at her death to revert to my estate,” 
and providing for the distribution of 
the “residue” of the estate, a rever- 
sion, and not a remainder, was creat- 
ed, so that upon the death of the wid- 
ow the property in which she was giv- 
en a life estate would revert to the 
estate, and fall into the residue, and 
would not pass to testator’s heirs as 
remaindermen, the word “estate” not 
being equivalent to ‘‘heirs’’). 


Ind.—Bruce v. Bissell, 22 N.E. 4, 119 
Ind. 525, 12 Am.S.R. 436. 


Ky.—McChord v. Caldwell’s Ex’r, 29 
S.W. 440, 96 Ky. 617, 16 Ky.L. 733. 


N.H.—Wood v. Griffin, 46 N.H. 230. 


N.Y.—Felter v. Ackerson, 55 N.Y.S. 
7, 35 App.Div. 282. 


Sener he v. Biggs, 23 N.C. 


5 (5, ae v. Stoner, 44 Pa.Co. 
364. 

Tenn.—Deadrick v. Armour, 10 
Humphr. 588. 

Tex.—Ward v. Caples, (Civ.App.) 


170 S.W. 816 [aff 179 S.W. 856, 107 
Tex. 341]. 


' And see cases infra notes 88-91; 
and passim infra §§ 1657-1661. . 


88. Ala.—Stearns v. Dunn, 82 So. 
432, 203 Ala. 182. 


Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448. 


Ill.— Wiltfang v. Dirksen, 129 N.E. 
159, 295 Ill. 362. 


Md.—lIjams v. Schapiro, 113 A. 

138 Md. 16. See Perin v. Perin, ere “ 
51, 189 Md. 281 (holding that, where 
the testator devised property to his 
widow for life, and provided further 
that her life estate should continue 
during her widowhood, and should 
she marry the life estate should ter- 
minate, and then provided, “it is my 
will and I so devise that my said es- 
tate shall be divided equally among” 
designated persons, such persons 
would take a remainder at the death 
of the widow without having remar- 
ried, as well as upon her remarriage, 
since the quoted clause was as ap- 
plicable to the one case as the other, 
and a contrary construction would re- 
sult in intestacy). 


Miss.—Ball v. Phelan, 49 So. 
94 Miss. 293; 23 L.R.A.N.S. 895. 


Mo.—Duval v. Duval, 291 S.W. 488, 
316 Mo. 626. 


N.J.—City Bank Farmers’ Trust Co. 
v. Hentz, 152 A. 331, 107 N.J.Eq. 283. 


N.Y.—Close v. Farmers’ Loan & 
Trust Co., 87 N.E. 1005, 195 N.Y. 92; 
Clowe v. Seavey, 131 N.Y.S. 817, 74 
Misc: 254 [aff 135 N.Y:S. 1105, 151 
App.Div. 912 (aff 102 N.E. 521, 208 
N.Y. 496, 47 L.R.A.N.S.. 284)]; Clark 
v. Kittenplan, 118 N.Y.S. 404, 63 Misc. 
122. 


N.C.—West v. Murphy, 
731, 197 N.C. 488. 


956, 


149 S.E. 


The limitation over need not be 
express, but may be implied,** provided the impli- 
cation is clear, and it appears that the first devisee 
was intended to take an estate less than a fee, and 
that the testator intended the remainderman to have 
the property at the expiration of the particular es- 
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tate.8® 


Pa.—In re List’s Estate, 129 A. 64, 
283 Pas 256. 


See Hunter v. Miller, 190 N.W. 583, 
109 Neb. 219 (recognizing the rule, 
but holding that where a will devised 
property to M for life, and, should 
she die without issue, to R, but made 
no express disposition of the property 
in case M should die leaving issue, 
there was no implied remainder to the 
children of M). 


[a] Remainder by implication.— 
(1) Under a devise of property to one 
for “so long as she should live, and 
if no children, then to’’ another, a son 
of the life tenant took a remainder 
by implication. West v. Murphy, 149 
S.E. 731, 197 N.C. 488. (2) Where a 
will limits a remainder to testator’s 
daughter, contingent upon her attain- 
ing the age of thirty years, with an 
alternative remainder, if the daughter 
die before such age and without issue, 
to another, there is implied a third al- 
ternative remainder to the daughter's 
issue, if she dies before reaching 
thirty years of age but leaving issue 
surviving her. In re Blake’s Hstate, 
108 P. 287, 157 Cal. 448: (3) Where 
property is given to the first taker for 
so long as she shall remain unmarried 
with a gift over on marriage the gift 
over takes effect upon death as well 
as upon marriage. Meeds v. Wood, 19 
Beav. 215, 52 Reprint 331; Walpole v. 
Laslett, 7 L.T.Rep.N.S. 526. (4) So 
under a will devising property to tes- 
tator’s widow so long as she shall re- 
main unmarried, with remainders over 
in case of her remarriage, but mak- 
ing no reference to her death, the re- 
mainders take effect upon the termi- 
nation of her life estate either by re- 
marriage or by death. In re Green- 
wood’s Hstate, 167 P. 1179, 63 Colo. 
445; Aulick v. Wallace, 75 Ky. 531; 
Perin v. Perin, 115 A. 51, 139 Md. 281; 
Maddox v. Yoe, 88 A. 225, 121 Md. 288, 
Ann.Cas.1915B 1235; Ferson v. Dodge, 
23 Pick. (Mass.) 287; Hale y. Neilson, 


72 So.’ 1011, 112 Miss. 291 [Sug error 
den 73 So. 865, 113 Miss. 29}; Tiller- 
son v. Taylor, 220 S.W. 950, 282 Mo. 
204; Trenton Trost” ete., Co. v. Arm- 
strong, 62 A. 456, 70 N.J.8q. 5 Tae In 
re Schriever’s Hstate, 116 N.E. 995, 
221 -N.Y. 268; Fletcher v. Rynd, 18 
Ohio App. 136; Biles v. Biles, 127 A. 
235, 281 Pa. 565; Underhill v. Roden, 


2 Ch.D. 494; In re Cane, 60 L.J.Ch. 36; 
Scarborough v. Scarborough, 58 L.7T. 
Rep.N.S. 851 [disappr Pile v. Salter, 
5 Sim. 411, 9 Eng.Ch. 411, 58 Reprint 
391]. (5) Where a testator devised 
certain property to his widow for life, 
or until remarriage, and disposed of 
the remainder on her death, but fail- 
ed to specifically provide for its dis- 
position in case of her remarriage, the 
disposition specified applied where 
this appeared to be in accordance with 
the testator’s purpose as gathered 
from the entire will. Klingman v. 
Gilbert, 135 P. 682, 90 Kan. 545. 


89. Mich—Conant v. Stone, 143 N. 
W. 39, 176 Mich. 654. 


Mo.—Duval v. Duval, 291 S.W. 488, 
316 Mo. 626. 


N.J.—Gaston v. Ford, 133 A. 531, 99 
N.J.Eq. 592. 


N.Y.—In re Godwin, 140 N.Y.S. 234, 
78 Mise. 715, 10 Mills Surr. 30. 


S.C.—Monk v. Geddes, 156 S.E. 175, 
159 S.C. 86; Wood v. Wood, 128 S.E. 
837, 132 S.C. 120; Lawrence v. Bur- 
nett, 96 S.H. 144, 109 S.C. 416. 
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Moreover, it is not necessary to the crea- 
tion of a remainder that the estate limited over be 
expressly designated as such,°® but any phraseology 
or provision which, from its context and the will 
as a whole, shows an intention to create a remain- 
der is sufficient ;°* 


and, on the other hand, even 


{a] Where implication is nega- 
tived by other provisions of the will, 
no remainder will be implied. Law- 
eae v. Burnett, 96 S.E. 144, 109 S.C. 


[b] After devise of rents and prof- 
its—Where testator made a devise 
of rents and proceeds of land to be 
collected by the executors and on the 
death of the life tenant the rents and 
profits were to be divided among tes- 
tator’s surviving children and wife 
without making final disposition of 
the fee, a provision that when all his 
children are dead the executors sell 
all property belonging to his estate 
and divide the proceeds equally among 
the surviving heirs of his children 
will be construed to relate to the fee 
and to prevent its vesting in the sur- 
viving heirs of the testator. Church- 
ill vy. Marr, 133 N.E. 335, 300 Ill. 302. 


[ec] Remainder held not created.— 
Under a devise to pay the income to 
the testator’s wife until their young- 
est child should reach the age of 
twenty one, and on her death to the 
children or their direct descendants, 
or when the youngest child became 
twenty one to pay one third of the in- 
come to his wife and two thirds to 
the children or their direct descend- 
ants, the children took a vested inter- 
est in the income subject to the trusts, 
and on the widow’s death the children 
or direct descendants of those de- 
ceased would take the trust fund ab- 
solutely. Frelinghuysen v. Freling- 
huysen, 85 A. 171, 80 N.J.Eq. 482. 


SQ. Bowlin v. Vinsant, (Ark.) 55 
S.W.(2d) 927. And see cases infra 
note 91. 


91. Colo.—Carmichael v. Cole, 267 
P. 408, 83 Colo. 575. 


Il]l.—Raritan State Bank v. Huston, 
161 N.E. 141, 329 Ill. 604. 


Mo. Ai raieai: ata vy. Barkhoefer, 204 
S.w. 


Rees re Schriever’s Estate, 155 
N.Y.S. 826, 91 Misc. 656, 15 Milis Surr. 
at [aff 160 N.Y.S. 937, 174 App.Div. 


N.C.—Brown v. Guthery, 130 S.E. 
836, 190 N.C. 822. 


Pa.—Petition of Smith, 139 A. 832, 
291 Pa. 129. 


[a] Bevise to one subject to life 
uSe by wnother.—A devise of property 
to designated person, proviaed that 
the father of such person shall have 
the benefit and use of the proverty 
during his natural life, creates a life 
estate in the father and a remaindér 
in the children. Barkhoefer vy. Bark- 
hoefer, (Mo.) 204 S.W. 906. 


[b] Provision that property shall 
“revert” to auother.—(i) As used in 
a will, drawn by the testatrix herself, 
which provides that at the death of 
persons to whom life estates are de- 
vised “their share is to revert to their 
children,” the word “revert” is clearly 
used as one of devise, and is sufficient 
to limit remainders to the children of 
the life tenants. Petition of Smith, 
139 A. 832, 291 Pa. 129. See to same 
effect Raritan State Bank v. Huston, 
161 N.E. 141, 329 Ill. 604. (2) A re- 
mainder does not become a reversion 
because it is so called in the provi- 
sion creating it; and a devise of land 
to the testator’s widow for life, and 
upon her death “‘to revert to my son 
. . . if he be alive, or to his heirs 
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though the term “remainder” is used in a devise, 
it will not be given its technical or strict meaning 
where it appears from the whole devise that it was 
not used by the testator in such sense and that so 
defeat his real intention.*? 


to construe it would 


Whether or not a limitation over 
remainder by the testator, however, unless it em- 
bodies the essential characteristics of a remainder 
it cannot take effect as such,®? although it may be 


good as an executory devise.?* 


Remainder to life tenant. 


his death.°® 


if he be dead,’ created a remainder 
in the son or his heirs, and not a 
reversion, the word “revert” being 
manifestly used in the will in the 
sense of “pass” or “go,” and mot “re- 
turn.” Brown v. Guthery, 130 S.E. 
836, 190 N.C. 822. (3) Reversions see 
Estates §§ 179-194. 


92. Biggerstaff v. Van Pelt, 69 N. 
BK. 804, 207 Ill. 611; Weller v. Din- 
widdie, 248 S.W. 874, 198 Ky. 860; Des 


Portes v. Des Portes, 154 S.E. 426, LO 
S.C. 407. 
[a] “Remainder” construed to 


mean residue.—(1) Where it is pro- 
vided by a codicil that, after the pay- 
ment of specific bequests, “the re- 
mainder is to be equally divided be- 
tween my husband and children,” it is 
clear that by “remainder’’ the testa- 
trix meant residue after the payment 
of the specific bequests. Des Portes 
v. Des Portes, 154 S.E. 426, 157 S.C. 
407. (2) Residuary clauses in gen- 
eral see supra §§ 1472-1487. 


93. Sayward v. Sayward, 7 Me. 210, 
22 Am.D. 191; Lapham y. Martin, 33 
Ohio St. 99; In re Sheets’ Hstate, 52 
Pa. 257; Wells v. Houston, 57 S.W. 
584, 23 Tex.Civ.App. 629 


[a] For example, under a will de- 
vising a life estate to testator’s wid- 
ow, with remainder to his children 
and the share of any child dying be- 
fore the widow to the heirs of such 
child, the interest of a daughter of a 
son who died before the widow was 
not void as a remainder limited on a 
fee; her interest being a new estate 
created by the death of her father bé- 
fore the expiration of the life estate. 
vip See v. Moore, 207 P. 382, 71 Colo. 

01. 


94. 
257. 


Executory devises see infra §§ 1662— 
1668. 


95. Conn.—Newell v. 
AY 223, 98 Conn, 263: 


Ga.—Payne v. Brown, 137 S.E. 921, 
164 Ga. 171. 


Mass.—Hoague v. Stanley, 156 N.E. 
438, 259 Mass. 200; Porter v. Moiloy, 
150 N.E. 179, 254 Mass. 398; Hedge 
vy. State St. Trust Co., 146 N.E. 802, 
251 Mass. 410; Cushman v. Arnold, 70 
N.E. 48, 185 Mass. 165, 9 Prob.Rep. 
Ann. 490. 


Mich,—In re Shumway’s Estate, 160 
N.W. 595, 194 Mich. 245, L.R.A.1918A 
578 [quot Cyc]. 


In re Sheets’ Hstate, 52 Pa. 


Beecher, 119 


There is nothing incon- 
sistent or repugnant in the devise of a life estate 
with remainder to the hfe tenant,®° as where the 
life tenant is also a member of the class to take on 
An exception to this rule has been ree- 
ognized where the remainder is given to the testa- 
tor’s heirs and the life tenant is the sole heir; ®? and 
further where a life estate and a vested remainder 
in fee are given to the same beneficiary, 
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in the fee.®® 


is designated a 


[§§ 1656-1658 


ing no intermediate estate, the life estate is merged 


[§ 1657] (2) Preceding Estate®°—(a) Necessity. 
By the very definition of a remainder as a remnant 
of an entire estate in lands, and as dependent eee 
a prior particular estate,t a devise of property, 1 
order to ereate a remainder, must be preceded by a 
devise of an interest in the same property to an- 
other,” and a devise of property or an estate there- 


: in which is not preceded by such a particular devise 


there be- 
N.Y.—Oliver v. Wells, 243 N.Y.S. 
328, 229 App.Div. 356 [aff 236 N.Y.S. 
595, 134 Misc. 893, aff 173 N.E. 676, 


234 N.Y. 451]. 
Vesting of remainders see infra § 
12 


a. 


96. Conn.—Newell v. Beecher, 119 
A. 223, 98 Conn. 263. 


Ga.—Payne v. Brown, 137 S.E. 921, 
164 Ga. 171. 


Il].—Lynn v. Worthington, 
E. 729, 266 Ill. 414. 


Mass.—Hedge v. State St. Trust Co., 
146 N.E. 802, 251 Mass. 410; Cush- 
man v. Arnold, 70 N.E. 43, 185 Mass. 
165, 9 Prob.Rep.Ann. 490. 


Mich.—In re Shumway’s Hstate, 160 
pies 595, 194 Mich. 245, L.R.A.1918A 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


97. Johnson v. Askey, 60 N.E. 76, 
190 Ill. 58. Compare Evans v. Rankin, 
44 S.W.(2d) 644, 329 Mo. 411 (omitting 
reference to any such exception, and 
upholding the remainder, where the 
property was given in trust and the 
life estate was accordingly an equita- 
ble one). 


98. Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo. 355; McTigue v. 
Ettienne, 1386 N.W. 229, 155 Iowa 450; 
reer sa v. Kimball, 57 A. 7938, 98 Me. 


OT Ne 


Merger generally see Estates §§ 
233-241. 


Merger of life estate and romain- 
der in general see Hstates § 236. 


99. Necessity of particular estate 
preceding remainder in general see 
Kistates § 141. 


1. See Estates § 130. 


2. -Wells v. Houston, 57 S.W. 584, 
23 Tex.Civ.App. 629. 


3. Wallace v. Wallace, 13 S.W.(2d) 
81v, 179 Ark. 30; Wells v. Houston, 
57 S.W. 584, 23 Tex.Civ.App. 629. 


4 Wells v. Houston, supra. 


5. Quantity and nature of particn- 
lar estate preceding remainder in gen- 
eral see states §§ 142, 143. 


6. 2 Blackstone Comm. p 166. 
7. See HWstates § 130. 


8. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


cannct be a remainder,*? even though its possession 
or enjoyment is postponed.* 


[§ 1658] (b) Quantity and Nature.® 
at will or by sufferance is said to be too slender and 
precarious to support the devise of a remainder ;° 
and, from the very nature of a remainder as a rem- 
nant of the entire estate after a particular estate,’ 
there can be no remainder limited after a devise of 
an estate in fee simple,*® whether the fee be absolute 


An estate 


Ark.—Combs v. Combs, 291 S.W. 
818, 172 Ark. 1073; Davis v. Sparks, 
205 S.W. 803, 1385 Ark. 412. 


Ill—Sweet v. Garber, 158 N.E. 567, 
327 Ill. 288; Sweet v. Arnold, 153 N.E. 
T46, $22 Til 5975 Calvert va. Calvert, 
130) DN 347, 29%s Ll: 225 bhickoxive 
Klaholt, 126. N.E. 866, 291 Ill. 544; 
Williams v. Green, 92 N.E. 960, 246 
Ill. 548, 188 Am.S.R. 254; Lambe v. 
Drayton, 55 N.E. 189, 182 Ill. 110. 


Ind.—Curry v. Curry, 105 N.E. 951, 
58 Ind.App. 567. 


Iowa.—In re Condon’s Estate, 149 


N.W. 264, 167 Iowa 215. 
Ky.—Snyder v. Snyder, 259 S.W. 

700, 202 Ky. 321; Craig v. Radelman, 

251 S.W. 631, 199 Ky. 501; Weller v. 


Dinwiddie, 248 S.W. 874, 198 Ky. 360; 
Gilligan v. Louisville & N. R. Co., 240 
Siw? 39, 195 ky 1s Se ihurmondees 
Thurmond, 228 S.W. 29, 190 Ky. 582; 
Fernandez v. Martin, 225 S.W. 27, 189 
Ky. 488; Angel v. Wood, 154 S.W. 
LOO. 153 Key Obs Woodward v. An- 
derson, 140 S.W. 57, 145 Ky. 134; Sut- 
ton v. Johnson, (Ky.) 127 S.W. 747; 
Watkins’ Adm’r v. Watkins’ Ex’rs, 120 
S.W. 341; Harkness v. Lisle, 117 S. 
Wi 264, 132 Ky. 767; Commonwealth 
Ne ee Adm’r, 116 S.W. 687, 132 Ky. 


Me.—Webb v. Dow, 115 A. 279, 120 


Me. 519; -Grege v. Bailey, 113 A. 397%; 
120 Me. 263; Barry v. Austin, 105 A, 
806, 118 Me, 51. 


Ma. Pe ey v. Mackenzie, 101 A. 
774, 131 Md. 330 


M642 Sinners v. Cabanne, 76 S.W. 
618, 177 Mo. 336; Chew v. Keller, 13 
S.W. 395, 100 Mo. 362. 


Neb.—Grant V. Hover, 174 N.W. 317, 
103 Neb. 730. 


N.J.—Kutchinski v. 
499, 109 N.J.Eq. 659; West Side Trust 
Co. v. Giuliano, 151 A. (2°75, 106 Nie 
Eq. 475; Galante v. Silverstein, 129 
A. 865, 98 Nw. Eq. 52; Bennett v. As- 
soc. to Provide and Maintain a Home 
for the Friendless, 81 A. 1098, 78 N. 
J.Eq. 302, 79 N.J.Eq. 76. 


Noein re Ithaca Trust. Co. 
N.E. 102, 220 N.Y. 487; McLean % 
Macdonald, 2 Bam. Sel.Gas. 393, 
Barb. 534; Lott v. Wyckoff, 1 Barb. 566 
[aff 2 N.Y, 395]. 


N.C.—Hambright v. Carroll, 168 S. 
E. 817, 204 N.C. 496; Daniel v. Bass, 
136 S.H. 738, 193 N.C. 294. 


Ohio.—Trumbull v. Stentz, 164 N.B. 
57, 30 Ohio App. 34; Hull v. Chisholm, 


Sheffer, 158 <A. 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


‘ae 


§ 1658] 


or conditional,® nor after a qualified or determina- 
ble fee,!° although such a limitation may be effee- 
A remainder may, 
be limited after the devise of an estate 
tail,‘* or an estate for years,'* or, as is most often 
the case, an estate for life;t* and a remainder may 
be limited after an equitable particular estate,t® ex- 
So, while a remainder can- 


tive as an executory devise.'4 
however, 


cept an equitable fee.+® 


7 Ohio App. 346; Robraham v. Gregg, 
2) Ohio. Avnp. 108, £8 Ohio Cir.Ct.N.S. 
338; Findlay Brewing Come Dick, al 
Ohio N.P.N.S. 592. : 


« Or.—Love v. Walker, 
Or ob. 


Pa.—Seibert v. Wise, 70 Pa. 147. 


S.C.—Hudson v. Leathers, 139 S.E. 
196, 141 S.C. 32; Deas v. Horry, 11, S. 
C.Eq. 244. 


Tenn.—Baton*v. Nashville Trust 
Co., 238 S.W. 865, 145 Tenn. 575; King 
v. Guild, 2 Tenn.Ch.A. 190. 


Vt.—Judevine’s Ex’rs v. Judevine, 
18 A. 778, 61 Vt. 587, 7 L.R.A. 517 and 
note, 19 A. 572. 


Va.—Skinner y. Skinner’s Adm’r, 
1633S; EB. 190;1 158) Va. 826; ,Avant v. 
Cook, 86 S.E. $03, 118 Va. 1; Crutch- 
field v. Greer, 74 S.E. 166, 113 Va. 
232; Hawley v. Watkins, 63 S.E. 560, 
109 Va. 122. 


Eng.—Gardner v. Sheldon, Vaugh. 
259, 124 Reprint 1064. 


Ont.—Re Scott, 58 
[1926] 1 Dom.L.R. 151. 


. Power of disposition as creating 
ee: 


In general see supra § 1560. 


Where given to devisee of life estate 
see supra §§ 1628-1638. 


9. Selman v. Robertson, 24 S.E. 
187, 46 S.C. 262; Bedon v. Bedon, 18 
S.C. 2315 SHorry vi; Deas, 14° S°C:Ehaq. 
244; "Edwards v. Barksdale, 11 S.C.Eq. 
184. See Adams v. Chaplin, 10 S.C.Eq. 
265 (dictum). 


10. Davis v. McKown, 160 A. 458, 
131 Me. 203; Deacon v. St. Louis Un- 
ion Trust Co., 197 S.W. 261, 271 Mo. 
669; Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605. 


11. Colo.—Barnard vy. Moore, 207 
P. 332, 71 Colo. 401. 


Ill. Calvert v. 
347, 297 Ill. 22. 


Ind.—Curry v. Curry, 105 N.B. 951, 
58 Ind. App. 567. 


Mo.—Sullivan v. Garesche, 129 S.W. 
949, 229 No. 496, 49 L.R.A.N.S. 605; 
eae v. Keller, 13 S.W. 395, 100 Mo. 


S.C.—Selman v. Robertson, 24 S.E. 
187, 46 S.C. 262. 


Bra ee devises see infra §§ 1662— 
8 


12. Kolmer v. Miles, 110 N.E. 407, 
270 Til. 20; Hall v. Priest, 6 Gray 
(Mass.) 18; Foxwell v. Van Grutten, 
79 L.T.Rep.N.S. 617 [aff 82 L.'T.Rep. 
N.S. 272]. 


Remainder after estates tail in gen- 
at see Estates § 142 text and notes 
72—85. 


13. ae v. Frazer, 74 S.W. 259, 


115 P. 296, 59 


Ont.L. 138, 


Calvert, 130" N:H. 


24 Kk 2517; Caples v. Buell, (Tex. 
Civ: 5.) 234 S.-W, 429 [mod on other 
sroun’ Ss —(Commn-App:) ~ 243° ‘SOW. 
1066]. 


Estates for years generally see su- 
pra § 1640. 


14. U.S.—Andersen v. Messinger, 
146 F..929, 77 C.C.A. 179, 7. L:R.A.N.S. 
1094; Forest Oil Co. v. Erskine, 83 F. 
L091 - C.C A. A410. 


WILLS 


Se Oey tae Vv. Vinsant, 55 S.W. 


(2d) 92 


i ats re Carothers’ Estate, 119 P. 
926, 161 Cal. 588; In re Thompson’s 
Estate, 217 P. 127, 62 Cal.App. 493. 


Conn.—Griggs v. Dodge, 2 Day 28, 
2 Am.D. 82. 


Del.—Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256; Newlin v. Phillips, 
(Ch.) 60 A. 1068. 


Ga.—Wadley v. Le Cato, 77 S.E. 47, 
1389 Ga. 177; Rogers v. Highnote, 56 
S.E. 93, 126 Ga. 740; Hill v. Terrell, 
51 S.E. 81, 123 Ga. 49; Tennell v. Ford, 
30 Ga. 707. 


1ll.— Gahan v. Golden, 162 N.E. 164, 
330 Ill. 624; Whittaker v. Porter, 151 
N.E. 905, 321 Ill. 368; Betz v. Farling, 
PUNStINGE. 4009 274) Og Burke sv; 
Burke, 102 N.B. 293, 259 Ill. 262; Ort- 
mayer v. Elcock, 80 N.B. 339, 225 Ill. 
342; Olcott v. Tope, 72 N.B. 751, 213 


Ill. 124; Orr v. Yates, 70 N.E. 731, 209 
Ill. 222; Mather v. Mather, 103 Ill. 
607. 


Ind.—Bruce v. Bissell, 22 N.E. 4, 
119 Ind. 525, 12 Am.S.R. 436; Lynch 
v. Leurs, 30 Ind. 411. 


Kan.—Chase v. Howie, 67 P. 822, 64 
Kan. 320. 


Ky.—Beemon v. Utz, 289 S.W. 221, 
217 Ky. 158; Huerkamp v. Huerkamp, 
140 S.W. 182, 145 Ky. 194; Nelson v. 
Nelson’s Ex’r, 131 S.W. 187, 140 Ky. 
410; Scheirich v. Maxwell, 89 S.W. 
4. 28. Kyla 173; Dalmazzo..v...Sim- 
mons, 78 S.W. 179, 25 Ky.l. 1532; 
calmes v. Eubank, 40 S.W. 669, 19 Ky. 

IAG 


Me.—Lord v. Bourne, 63 Me. 368, 18 
Am.R. 234. 


Mass.—Crowell v. Chapman, 154 N. 
E. 397, 257 Mass. 492. 


Mo.—RoBards v. Brown, 67 S.W. 
245, 167 Mo. 447. 
Neb.—Wilkins v. Rowan, 185 N.W. 


ae 107 Neb. 180. 


J.—Den ex dem. Nelson v. Combs, 
18 N J.Law 27. 


N.Y.—In re Conger’s Estate, 80 N. 
Y.S. 933, 81 App.Div. 493 [aff 81 N.Y. 
S. 733, 40 Misc. 157, 3: Mills Surr. 468]; 
Illensworth v. Illensworth, 79 N.Y.S. 
410, 39 Mise. 194° [mod on other 
grounds 97 N.Y.S. 44, 110 App.Div. 
399]. 


N.C.—Sullivan v. Jones, 40 S.E. 113, 
129 N.C. 442; Allen v. Allen, 28 S.E. 
513, 121 N-C. 328. 


Pa.—Lefebvre v. D’Arcy, 84 A. 765, 
236 Pa. 235; Yerkes v. Yerkes, 50 A. 
186, 200 Pa. 419; Nebinger v. Upp, 
13 Serg.&R. 65; Morton’s Hstate, 24 
Pa.Super. 246; Stoner v. Stoner, 44 
Pa.Co. 364. 


R.I.—Simmons v. Morgan, 
522, 25 R.L. 212. 


S.C.—McCreary v. Coggeshall, 53 S. 
BE. 978, 74 S.C. 42, 7 L.R.A.N.S. 433, 
7 Ann.Cas. 693; Reynolds v. Reynolds, 
43 S.E.. 878, 65 S.C. 390; Beaty v. 
Richardson, 34 S.E. 73, 56 S.C. 173, 
46 L.R.A. 517. 

S.D.—In re Merrigan’s BHstate, 150 
N.W. 285, 34 S.D. 644. 


Tenn.—Deadrick  yv. 


55 A. 
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not be limited on a fee, the principle does not ap- 
ply where the fee has never vested, and cannot vest 
through a contingency which has happened, and an- 
other estate has been created as a substitute for it 
in that eontingency.'* 
the prior particular estate is given a power of dis- 
position of the property does not prevent the devise 
of a remainder,'® and so, where a life estate only 


The fact that the devisee of 


Fiumphr. 588. 


Tex.—Cottrell v. 
App.) 136 S.W. 124. 


{a] Although life-estate is void as 
to part of property devised for life, 
because in violation of a statutory 
provision, it is sufficient to support 
a ener Beaty v. Richardson, 
34°S.2973; 756 StC.- 173, 460i. ReAS Olive 


{b] Gift of what remains after 
life estate with power of disposition. 
—(1) Where a life estate is express- 
ly given, with a power of disposal for 
the support of the life tenant*or oth- 
erwise, a gift of what remains at 
his death is valid as a remainder. 
Williams v. Floyd, 112 A. 377, 12 Del. 
Ch. 256; Newlin v. Phillips, (Del. 
Ch.) 60 A. 1068; Burke v. Burke, 102 
N.E. 293, 259 Ill. 262; Huerkamp v. 
Huerkamp, 140 S.W. 182, 145 Ky. 194; 
Nelson v. Nelson’s Ex’r, 131 S.W. 187, 
140 Ky. 410; Cottrell v. Moreman, 
(Tex.Civ.App:) 136 Siw. 124: (2) 
Power of disposition in general see 
infra §§ 1930, 1931. 


15. U.S.—Buchanan v. Denig, 84 
FE. 863. 


Conn.—Townsend y. Wilson, 59 A. 
417, 77 Conn. 411. 


D.C.—Cruit v. Owen, 25 App.D.C. 
514 faft 27 S.Ct. 71, 203 ULS. 368,05) ies 
Hid. "227]; “Slater «v: Rudderforth, 25 
App.D.C. 497; Landram y. Jordan, 25 
App. D:C291 [att 27 (Si Cts 4203 U.S. 
56, 51 L.Ed. 88]. 


Ga.—Fleming v. Hughes, 
791, 99 Ga. 444. 


N.J.—In re Vreeland’s Estate, 57 
A. 903, 66 N.J.Eq. 297. 


N.Y.—Higgins v. Downs, 91 N.Y.S. 
9375 S10M Appi Div. (1119) 234 aN yaounve 
Proc. 85. See Mee v. Gordon, 80 N.E. 
358; UST NYS 400) il 6 AGHISSry moto .nO 
Ann.Cas. 172 and note (applying the 
rule). 


Pa.—In re Waln’s Bstate, 42 A. 299, 
189 Pa. 631; Wilson v. Denig, 30 A. 
1025, 166 Pa. 29; Wallace v. Denig, 
25 A. 534, lo2Pan cod. 


16. Simmons v. Cabanne, 76 S.W. 
618, 177 Mo. 336. 


17. Appeal of Strong, 81 A. 1020, 
84 Conn. 665. 


18. Conn.—Peckham v. Lego, 19 A. 
Dee On CONN NODS) Le eAINoouke mele Clmet 
L.R.A. 419 and note. 


Fla.—Roberts v. Mosely, 
835, 100 Fla. 267. 


Ill.—Whittaker vy. Gutheridge, 52 
Tll.App. 40079 


Iow 105 N.W. 
328, 128 Iowa 746 6 LRANS. 1186 
and note, 11 Prob. Rep. Annes. 


Kan.—Coleman v. Coleman, 
439, 69 Kan. 39. 


Ky.—Morse vy. Cross, 17 B.Mon. 735. 


Mass.—Woodbridge v. Jones, 67 N. 
E. 878, 183 Mass. 549; Welsh v. Wood- 
bury, 11 N.E. 762, 144 Mass. 542. 


Mo.—Burford v. Aldridge, 63 S.W. 
109, 65 S.W. 720, 165 Mo. 419. 


N.H.—Brown v. Hastman, 57 A. 96, 
72 N.H. 356; Haton v.. Straw, 18 N. 
H, 320. 


Moreman, (Civ. 


27 S.E. 


129 So. 
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is devised, although a power of unlimited disposi- 
tion is given, a limitation over of what remains un- 
disposed of is valid;'® however, where property is 
devised to one absolutely with a power of unlimit- 
ed disposition, the limitation over of what remains 
undisposed of is void,?° although where the power 
of disposition in the first taker is limited or quali- 
fied the limitation over is valid,?* since such a pow- 
er does not create a fee in the first taker.?? 


[§ 1659] (8) Cross Remainders.”? 
ders as between two or more devisees of property 
may be created by will,?4 as where property is so 


N.Y.—In re Hunt, 72 N.E. 1143, 179 
N.Y. 570; Matter of Hull, 39 N-Y.S: 
939, 97 App.Div. 258; Weinstein v. 
Weber, 81 N.Y.S. 62, 78 App.Div. 645; 
Greyston v. Clark, 41 Hun 125; Spenc- 
er v. Strait, 38 Hun 228. 


Pa.—In re Dickinson’s Estate, 58 
A. 120; 209. Pa. 59. 
Tenn.—McGavock v. Pugsley, 12 


Heisk. 689. 


Va.—Miller’s Adm’r vy. Potterfield, 
11 S.H. 486, 86 Va. 876, 19 Am.S.R. 919; 
Spicer v. Pope, Jeff. 48; Edmonds v. 
Hughes, Jeff. 2. 


And see cases infra note 19. 
Testamentary powers: 
In general see infra §§ 1925-1966. 
Powers given to life tenants see supra 
§§ 1628-1638. 
19. 
660. 


Ill.—Rock Jsland Bank & Trust Co. 
v. Rhoads, 187 N.E. 139, 353 Ill. 131. 


Ky.—Jackson v. Ku Klux Klan, 21 
SwWed2dve 477) 23) Ky. 87075. A. R. 
64; Plaggenborg v. Molendyk’s Adm’r, 
219 S.W. 438, 187 Ky. 509; Hicks v. 
Connor, 276 S.W. 844, 210 Ky. 773; 
Sisson v. Sisson, 272 S.W. 15, 208 Ky. 
843; Mason v. Tuell, 170 S.W. 950, 
161 Ky. 392; Woodward v. Anderson, 
140 S.W. 57, 145 Ky. 134; Nelson v. 
Welson.s IDp-cryye SESE SRNR SABChAS aul et Eater 

10. 


Mass.—Crowell v. Chapman, 154 N. 
BK. 397, 257 Mass. 492. 


N.Y.—Callahan v. Volke, 222 N.Y. 
S. 48, 220 App.Div. 379 [rev 217 N.Y. 
D2 ol2,. 12% Misc, 735], 


N.C.—Roane v. Robinson, 
626, 189 N.C. 628; Carroll v. 
104 S.B. 892, 180 N.C. 369. 


Tex.—Adams v. Williams, 
673, 112 Tex. 469. 


20. Cal.—Sweinhart v. Plant Inv. 
Covi . 3886; 178 Cals 125: 


Ill.— Sweet v. Arnold, 153 N.E. 746, 
322 Ill. 597; Williams v. Green, 92 N. 
E. 960, 246 Ill. 548, 188 Am.S.R. 254. 


Ind.—Curry v. Curry, 105'N.E. 951, 
58 Ind.App. 567. 


Iowa.—Mann v. Seibert, 227 N.W. 
614, 209 Iowa 76. 


Kan.—Donohue v. Skinner, 234 P. 
1000, 118 Kan. 215. 


Ky.—Wintuska v. Peart, 36 S.W. 
(2d) 50, 237 Ky. 666; Wells v. Jewell, 
22 S.W.(2d) 414, 232 Ky. 92; Jackson 
v. Ku Klux Klan, 21 S.W.(2d) 477, 231 
Ky. 370, 75 A.L.R. 64; Hicks v. Con- 
nor, 276 S.W. 844, 210 Ky. 773; Sisson 
v. Sisson, 272 S.W. 15, 208 Ky. 843; 
Martin v. Palmer, 234 S.W. 742, 193 
Ky. 25; Linder v. Llewellyn’s Adm’r, 
227 S.W. 463, 190 Ky. 388; Plaggen- 
borg v. Molendyk’s Adm’r, 219 S.W. 


127 S.E. 
Herring, 


248 S.W. 
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successively, 


Cross remain- 


438,187 Ky. 509; Angel v. Wood, 154 
S.W. 1108, 153 Ky. 195; Huerkamp v. 
Huerkamp, 140 S.W. 182, 145 Ky. 194; 
Nelson v. Nelson’s Ex’r, 131 S.W. 187, 
140 Ky. 410; Watkins’ Adm’r v. Wat- 
kins’ Ex’rs, 120 S.W. 341; Becker v. 
Roth, 115 S.W. 761, 132 Ky. 429. 


Me.—Methodist Church of Mon- 
mouth vy. Fairbanks, 126 A. 823, 124 
Me. 187; Barry v. Austin, 105 A. 806, 
118 Me. 51. 


Mass.—Myrick v. Stowe, 
349, 240 Mass. 14. 


N.J.—Fithian vy. Fithian, 157 A. 
563, -109.-NiJ Eq. 383; Kileaver . y. 
Jacobs, 152 A. 919, 107 N.J.Eq. 139 
[aff 146 A. 55, 104 N.J.Eq. 406]; Hark- 
ness v. Zelley, 135 A. 347, 100 N.J Eq. 
48; Sayre v. Kimble, 114 A. 744, 93 
N.J.Hq. 30. 


N.Y.—Campbell v. Beaumont, 91 N. 
Y. 464 [rev 27 Hun 52]. 


N.C.—Roane v. Robinson, 127 S.E. 
626, 189 N.C. 628; Carroll v. Herring, 
104 S.E. 892, 180 N.C. 369, 


Ohio.—Robraham vy. Gregg, 2 Ohio 
App. 108. 


Va.—Skinner v. Skinner’s Adm’r, 
163 S.E. 90, 158 Va. 326; Wormon v. 
Hampton Normal & Agricultural In- 
stitute, 132 S.H. 344, 144 Va. 533; 
Rolley v. Rolley’s Ex’x, 63 S.E. 988, 
109 Va. 449, 21 L.R.A.N.S. 64. 


Remainder after fee in general see 
supra text and notes 8-10. 


21. Bohn v. Irvington, 135 N.E. 41, 
303 Ill. 82; Barry v. Austin, 105 A. 
806, 118 Me. 51. 


22. See supra § 1632. 


23. Definition and nature in gen- 
eral see Estates § 139. 


24. Md.—Hoxton y. Archer, 3 Gill 
& J. 199. 


Mass.—Hall v. Priest, 6 Gray 18; 
Perry v. Kline, 12'Cush. 118; Parker 
v. Parker, 5 Mete. 134. 


Miss.—Dowling v. Reber, 3 So. 654, 
65 Miss. 259, 7 Am.S.R. 651. 


N.Y.—Dana vy. Murray, 26 N.E. 21, 
122 N.Y. 604; Graham v. Graham, 97 
IN SY Seo uulioy 49 Misc. 4: Striker v. 
Mott, 2 Paige 387, 22 Am.D. 646. 


Pa.—Walker v. Dunshee, 38 Pa. 430; 
Wall v. Maguire, 24 Pa. 248: Arnold 
Vv. Jack's Pires) 241Pa.. bigs ‘Clark Vv. 
Baker, 3 Serg.&R. 470. 


R.I.—Manchester v. Durfee, 5 RI. 
549. 

S.C.—Williams v. Kibler, 
414, 


Eng.—Rabbeth v. Squire, 4 De G. 
&J. 406, 61 Eng.Ch. 319, 45 Reprint 
LST Doe v. Webb, 1 Taunt. 234, 127 
Reprint 823. 


And see cases infra notes 25-29. 
25. U.S.—In re Byrne, 32 F.(2d) 


132 N.E. 


10° S'C; 


[§§ 1658-1659 


devised to two or more persons that, upon the de- 
termination of the particular estate of either or any, 
his share will go over to the survivor or survivors, 
to the entire exclusion of the rever- 
sioner or ultimate remainderman until the termina- 
tion of both or all the particular estates.” 
words of limitation are not essential to the creation 
of cross remainders by devise, for in the case of a 
will, unlike that of a deed,?® cross remainders may 
be created by implication,?7 as by a devise to two 
or more persons for their lives, and upon their 
deaths, or deaths without issue, then ove 


Express 


28 
Ty 


but 


189 [cert den sub nom. Mohr v. Biela- 
ayia S'Gt. 17, 280) U.S. 557}, (40. a: 
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I1l.—Randolph v. Wilkinson, 128 N. 
E. 525, 294 Ills 508. 


Md.--Ijams v. Schapiro, 113 A. 343, 
138 Md. 16. 


Miss.—Dowling v. ee 3 So. 654, 
65 Miss. 259, 7 Am.S.R. 651 


N.Y.—Purdy v. Hayt, 92 N.Y. 446; 
Vandenburgh v. Vandenburgh, 147 N. 
Y.S. 244, 85 Mise. 131, 11 Mills Surr. 
561; Lorillard v. Coster, 5 Paige 172 
[rev on other grounds 14 Wend. 265]. 


Eng.—Draycott v. Wood, 8 L.T.Rep. 
N.S. 304. 


And see cases supra note 24, 


26. See Deeds § 290. 

27. Ga.—Smith v. Usher, 33 S.E. 
876, 108 Ga: 231. 

Ill.—Addicks v. Addicks, 107 N.E. 


580, 266 Ill. 349, Ann.Cas.1916B 709. 


: N.Y.—Purdy v. Hayt, 92 N.Y. 446; 
Simpson y. Simpson, 113 N.Y.S. 370, 
129 App.Div. 200 [aff 91 N.E. 1120, 
LOT UNSY O86). 


Pa.—In re Mebus’ Estate, 
340, 273 Pa. 505; 
10 Watts 325. 


S.C.—Seabrook v. Mikell, 15 S.C.Eq. 
80; Sams v. Mathews, 1 S.C.Eq. 127. 


Eng.—Doe vy. Jenkins, 5 Bing. 469, 
15 EOL, 676, 130 Reprint 1142; At- 
kinson v. Holtby, 1OLHerE Cast 313, nig 
Reprint 1047; Taaffe v. Conmee, 10 
H.L.Cas. 64, 11 Reprint 949; Doe v. 
Webb, 1 Taunt. 234, 127 Reprint 823. 


And see cases infra notes 28, 29. 


[a] To avoid partial intestacy (1) 
which would result if a different. con- 
struction were adopted, cross remain- 
ders may be implied. Simpson Vv. 
Simpson, 113 N.Y.S. 370, 129 App.Div. 
200 [aff 91 N.E.. 1120, 19% N.Y. 586). 
(2) Construction of will to avoid 
sa eicy in general see supra §§ 1147, 
114 


28. Ga.—Smith v. 
876, 108 Ga. 231. 


Ill.—Whittaker v. Porter, 151 N.E. 
905, 321 Ill. 368; Kramer v. Sangamon 
Loan & Trust Co., 127 N.E, 877, 293 
Ill. 553; Addicks v. Addicks, 107 N.E. 
580, 266 Ill. 349, Ann.Cas.1916B 709. 


Miss.—Henry v. Henderson, 60 So. 
33, 103 Miss. 48 [rev on sug error 
58 So. 354, 101 Miss. 751]. 


N.Y.—Hadcox v. Cody, 108 N.E. 84, 
213 NvY. 570. 


Pa.—Pierce v. Hakes, 23 Pa. 231; 
Turner v. Fowler, 10 Watts 320. 


Eng.—In re Tate, [1914] 2 Ch. 182. 
And see cases supra note 27, 


Compare Lawrence’s Lessee v. Mc- 
Arter, 10 Ohio 37. (holding that cross 


11 738AS 
Turner v. Fowler, 


Usher, 33 S.E. 


remainders are not raised by impli- - 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a: p _~ See 
| ‘ : 


§§ 1659-1661] 


cross remainders will not be implied except where 
there is language or provisions such as to justify 
an inference of an intention to create them,”® and, 
of course, there is no implied creation of cross re- 
-mainders where the will expressly or by implication 
exhibits a contrary intention,®° or, it has been held, 
where such a construction would result. in partial 
The fact that vested interests devised 
are subject to being divested by some future event 
or contingency will not ordinarily cause cross re- 
mainders between the devisees to be implied.®? 


[§ 1660] (4) Alternative’ Remainders. 
there can be no devise in remainder after a fee,?* 
a will may, by what are termed alternative remain- 
ders, or remainders with a double aspect,?+ limit 
two fees concurrently by way of remainder in such 


intestacy.?1 


cation, except between two devisees 


only). 


[a] Where testator shows inten- 
tion that estate shall go over as a 
whole to the ultimate remainderman, 
eross remainders as, between prior 
devisees of particular estates will be 
implied. Kramer v. Sangamon Loan 
ee TrUuSteCOw | aT Ne Sil, sa20o) LL, 
553. 


[b] Devise to two or more persons 
in tail as tenants in common.—Where 
proper ty, is devised to two or more 
persons in tail as tenants in common, 
with a gift over on failure of issue, 
cross remainders are implied. Pierce 
v. Hakes, 23 Pa. 231. 

29. Conn.—Hungerford v. 
son, 4 Day 368. 

Ill. Whittaker v. Porter, 151 N.E. 
905; oot, Lik, 368. 


Mass.—Clarke v. Inhabitants of An- 
dover, 92 N.E. 1013, 207 Mass. 91. 


N.C.—Picot v. Armistead, 37 N.C. 
226; Coffield v. Roberts, 35 N.C. 277. 


Ander- 


Ohio.—Lawrence’s Lessee v. Mc- 
Arter, 10 Ohio 37. ¢ 
Pa.—Simpson v. Coon, 4 Serg.&R. 


368. 


S.C.—Boykin v. 
513; Conner v. Johnson, 
41. 


IBOVKING meal is. Os 
11 S.C.Eq. 


Que.—De Hertel v. Goddard, 8 Que. 
Super. 72. 


“In order to constitute a cross- 
remainder by necessary implication, 
there must appear in the will an in- 
tention that no person shal] inherit 
any part of the estate, or take it by 
way of remainder, as long as any of 
the devisees [of particular estates], 
or any of their issue, to whom it is 
given, are alive.” Hungerford v. An- 
derson, 4 Day (Conn.) 368, 372. 


30. Anderson v. Simpson, 283 S.W. 
G41 914 Ky. 375; BPskridge vy. De- 
weese, 203 S.W. 197, 180 Ky. 488; Bald- 
rick & Weston v. White, 18 S.C.L. 
442. 


{a] Thus, where property is de- 
vised to two persons, and their re- 
spective shares are limited over to 
some third person, not upon the death 
of both, but upon the death of either 
without issue, such limitation neces- 
sarily precludes any implication of 
eross remainders. Baldrick & Weston 
v. White, 18 S.C.L. 442. 

31. Henry v. Henderson, 58 So. 354, 


101 Miss. 751 [rev on other grounds 
on sug error 60 So. 33, 103 Miss. 48]. 


Construction of will against in- 
testacy in general see supra §§ 1147, 
1148. 


32. Fenby v. Johnson, 21 Md. 106; 
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eluded.*® 


While 


Picot v. Armistead, 37 N.C. 226; Penn- 
sylvania Co.’s Appeal, 1 A. 82, 109 Pa. 
489, 1 Pa.Cas. 74. 


33. See supra § 1658. 


34. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


Conn.—Thomas v. Castle, 56 A. 854, 
76 Conn. 447. 


Fla.—Arnold v. Wells, 131 So. 400, 
100 Fla. 1470. 


Ill.—Fisher vy. Haston, 132 N.E. 442, 
299 Ill. 293; Friedman y. Friedman, 
119 N.E. 321, 283 Il). 383. 


Md.—Demill v. Reid, 17 A. 1014, 71 
Md. 175 


Niel watson v. Smith, 14 S.E. 640, 
110 N.C. 6, 28 Am.S.R. 665. 


Alternative remainders Boperehy 
see Estates § 140. 


35. U.S.—Boal vy. Mmotronoia Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


Conn.—Thomas v. Castle, 56 A. 854, 
76 Conn. 447. 


Fla.—Arnold vy. Wells, 131 So. 400, 
100 Fla. 1470. 


Ill.— Fuller v. Black, 131 N.E. 641, 
298 Ill. 351; Brinkerhoff v. Butler, 129 
N.E. 742, 296 Ill. 368; Stevens v. Van 
Brocklin, 129 N.E. 68, 295 Ill. 434. 


y.—Bogegess: v. Crail, 5 S.W.(2d) 


K 
906, 224 Ky. 97. 


Mdi—Demility. Reid)-1 7A. 1014) 71 
aon 175; Woollen v. Frick, 38 Ma. 


Neb.—Wilkins Vv. 
437, 107 Neb. 180. 


N.J.—Den ex dem. Micheau v. Craw- 
ford, 8 N.J.Law 90. 


N.Y.-—Hennessy v. Patterson, 85 N. 
Wi OLS 


N.C.—Watson v. Smith, 14 S.H. 640, 
110 N.C. 6, 28 Am.S.R. 665. 


Pa.—Chambers v. Union Trust Co., 
84 A. 512, 235 Pa. 610; In re Stille’s 
Estate, 69 Pa.Super. 56. 


36. Boal v. Metropolitan Museum 
of Art of City of New York, 298 F. 894 
[rev 292 F. 303]; Thomas v. Castle, 
56°.A. 854, 76 Conn. 447; Demill v. 
Reid, 17 A. 1014, 71 Md. 175; Woollen 
v. Frick, 38 Md. 428. 


37. In general see Hstates §§ 250— 
52. 


Rowan, 185 N.W. 


Life estate and remainder in same 
person as absolute interest see supra 
§ 1538. 

88. Boal v. Metropolitan Museum 
of -Art,.of-Gity-of- New--“ork,- 298: B; 
894 [rev 292 F. 303]; Maulding v. 
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manner that if one fails to take effect the other may 
take effect in substitution therefor,*® and when one 
vests, all rights under the other will be forever ex- 


[§ 1661] (5) Interests in Personalty Analogous 
to Remainder.*? 
tator could not create an interest by way of remain- 
der in personal property ;** but it is now well set- 
tled that an interest in personal property analogous 
to a remainder may be created by a bequest of such 
property after a gift of a life estate therein,®® and 
a testamentary provision should be given effect as 
creating such a quasi remainder whenever by express 
words or necessary implication such appears to have 
been the intention of the testator.*° 
as other personal property, is within the applica- 


At the early common law’ a tes- 


Money, as well 


Scott, 13 Ark. 88, 56 Am.D. 298. 


39. U.S.—Smith v. Bell, 6 Pet. 68, 
8 L.Ed. 322: Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


Conn.—Thomas v. Castle, 56 A. 854, 
76 Conn: 447; Lang wor thy v. Chad- 
wick, 13 Conn. 42; Taber v. Packwood, 
2 Day 52; Griggs v. Dodge, 2 Day 
28, 2 Am.D. 82. 


Fla.—Lott vy. Meacham, 4 Fla. 144. 
Ga.—Thornton v. Burch, 20 Ga. 791. 


Hawaii.—Damon vy. Dickson, 7 Ha- 
wali 694. 

Ill.— Gahan v: Golden, 162 N.E. 164, 
330 Ill. 624; Dean v. Northern Trust 
Co., 107 N.H. 186, 266 Il). 205; Trog- 
don v. Murphy, 85 Ill. 119. 


Ky.—Sherley v. Sherley, 232 S.W. 
53, 192 Ky. 122; Keen v. Macey, 2 
Bibb 39; McKee v. McKee’s Ex’r, 82 
S.W. 451, 26 Ky.L. 736. 


Md.—Cassilly v. Meyer, 4 Md. 1; 
Evans v. Iglehart, 6 Gill & J. 171. - 


Mo.—Burford yv. Aldridge, 63 S.W. 
109, 65 S.W. 720, 165 Mo. 419. 


N.J.—Ackerman’s Adm’rs v. Vree- 
land’s Ex’r, 14 N.J.Eq. 23. i 


N.Y.—Underhill v. Tripp, 24 How. 
Pr. 51; Westcott v. Cady, 5 Johns.Ch. 
334, 9 Am.Dec. 306; Gillespie v. Miller, 
5 Johns.Ch. 21. 


N.C.—Sanderlin v. Deford, 47 N.C. 
74; Smithwick v. Biggs, 23 N.C. 281; 
Anonymous, 2 NeCw 162. 


Ohio.—Williamson v. Hall, 3 Ohio 
Dec: (Reprint) 504, 10 Am.L.Reg.N.S. 


Pa.—Heiss’ Est., 1 Pa.Co. 397, 17 
Wkly.N.C. 285. 
S.C.—Cooper v. Cooper, 4 S.C.L 


355; Keating v. Reynolds, 1 §.C.L. 80: 
Tucker v. Stevens’ Ex’rs, 4 S.C.Eq. 
532; Peyre v. Karwon, 2 S.C.Eq. 419. 


Tenn.—Hughes v. Cannon, 2 


Humphr. 589. 


Va.—Spicer v. Pope, Jeff. 43; Dan- 
Sie pee Lyon, Wythe Orig.Ed. 30 (2d 
1 


Eng.—Hoare v. Parker, 2 T.R. 376, 
100 Reprint 202. 


[a]. Absolute or contingent re- 
mainder.—(1) An interest, either ab- 
solute or contingent, analogous to a 
remainder may be created in personal 
property by will, by appropriate pro- 
visions. Underhill v. Tripp, 24 How. 
PreGn. Yo)! “Sbile (2) Remainders as 
oR or contingent see infra §§ 1703-— 

od. 


40. Lott v. Meacham, 4 Fla. 144; 
Cassilly v. Meyer, 4 Md. 1. And see 
cases supra note 39, 


584 [69 C.J.] 
tion of this rule.4! The gift of the life interest must 
be clearly expressed,*? and such as not, either ex- 
pressly or constructively, to pass an interest which, 
if the subject matter were land, would create an 
estate tail,*® since a gift of the latter nature is held 
to pass an absolute interest in the personalty.** 


After an absolute gift of personalty there can be 
no remainder,*® any more than a.remainder in land 
may be created after the devise of a fee therein;*® 
but a gift over after a bequest of such an interest, 
including bequests of personalty, the use of which 
consists in its consumption, where the rule is ap- 
plied that the first taker is to be held to take an 
absolute interest,+7 may be effective as an executory 
bequest.*® 


[§ 1662] b. Executory Devises*®—(1) Definition 
and Nature. An executory devise is such a limita- 
tion of a future estate or interest in lands or chat- 
tels as the law admits in the case of a will, although 
contrary to the rules of limitation in conveyances 
at common law,®® or such a disposition of proper- 
ty by will that thereby no estate vests on the death 
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of the devisor, but only on some future contingen- 
ey,°! and may be said to include every devise of a 
future interest which is not preceded by an estate 
of freehold created by the same will, or which be- 
ing so preceded is limited to take effect before or 
after, and not at, the time at which such prior es- 
tate would expire by its own limitation.®? It is not 
a mere possibility, but is a substantial interest or 
estate,°? although the devisee does not take a vest- 
ed interest until the devise takes effect in posses- 
sion.° An executory devise is ereated only by 
will,°> and came into use after the enactment of the 
statute of wills,®* being allowed in order to give 
effect to the intention of the testator in making a 
future disposition of property which could not take 
effect as a remainder.®’ Its chief characteristics are 
that it requires no preceding estate to support it,°° 
that if there is a preceding estate it is not neces- 
sary that the devise should vest when the preceding 
estate determines,°® and it is immaterial if the pre- 
ceding estate fails,°° that it may be limited to take 
effect after, and in derogation of. an estate in fee,®! 
and that ordinarily it cannot be destroyed or de- 


41. Thornton v. Burch, 20 Ga. 791; 
Smith v. Van Ostrand, 64 N.Y. 278 
{rev 3 Hun 450, 5 Ehomps.&C. 664]. 


42. Maulding v. Scott, 13 Ark. 88, 
56 Am.D. 298. 


43. Maulding v. Scott, supra. 
44. See Hstates § 252. 


45. Ill—Selby v. Summers, 205 Ill. 
App. 137. 

Me.—Webb v. Dow, 115 A. 279, 120 
Me. 519. See Gregg v. Bailey, 113 A. 
297, 120 Me. 262 (holding particular 
prior interest not absolute). 


Mass.—Myrick v. Stowe, 132 N.E. 
349, 240 Mass. 14. 


N.Y.—Patterson v. Ellis’ Ex’rs, 11 
Wend. (N.Y.) 259, 671 appendix. See 
In re Sweeney’s Will, 200 N.Y.S. 328, 
120 Mise. 663 (where intention to 
make absolute gift was not present). 


Ohio.—Rugg v. Smith, 177 N.E. 784, 
40 Ohio App. 101. 


R.I.—In_ re Kimball’s Will, 
847, 20 R.I. 619. 


Vt.—In re Robinson’s Will, 144 A. 
457, 101 Vt. 464, 75 A.L.R. 59. 


Va.—Crutchfield v. Greer, 
166, 113 Va. 232. 


46. Remainder after devise of fee 
in land see supra § 1658. 


47. Bequest of consumable chattel 
for life as creating absolute iiterest 
see supra § 1538. 


48. Unconsumed residue as subject 
of executory devise or bequest see in- 
fra § 1668. 


49. In general see Hstates § 200. 


50. U.S.—Brigham v. Peter Brent 
Brigham Hospital, 134 F. 513, 67 C.C. 
AR 393. 


Fla.—Dean v. Crews, 81 So. 479, 77 
Fla. 319. 


Ill.—Pitzer v. Morrison, 111° N.B. 
1017, 272 Til. 291; Ashby v. McKin- 
Jock, 111 N.B. 101, 271 Ill. 254; Glover 
v. Condell, 45 N.E. 173, 163 Ill. 566, 
385 L.R.A. 360. 


Ky.—Stallcup v. Cronley’s Trustee, 
78 S.W. 441, 117 Ky. 547. 

N.H.— Burleigh v. Clough, 52 N.H. 
D6 owas © 28s) WWVOOG! Va Grifiiny 
46 N.H. 230. 


40) A. 


14 8. 


N.Y.—Leslie v. Marshall, 31 Barb. 
560; Paterson v. Ellis’ Ex’rs, 11 Wend. 
259, 671 appendix. 


Or.—Imbrie vy. Hartrampf, 198 P. 
521, 100 Or. 589. 


R.I.—Holden v. Wells, 31 A. 265, 18 
R.I. 802. 


S.C.—Rutledge v. Fishburne, 44 S. 
E5645) 66 US: Cribs. Op AumSiRvewioi; 
Mangum y. Piester, 16 S.C. 316. 


Tenn.—Ryan v. Monaghan, 42 S.W. 
144, 99 Tenn. 338. 


Executory devises or bequests of 
personalty in general see infra § 1668. 


51. U.S.—Doe ex dem. Poor vy. Con- 
Sidine, 6 Wall. 458, 18 L.Ed. 869; Boal 
v. Metropolitan Museum of Art of City 
ea York, 298 Es 894 [rey 292° FE. 


Pe are tear vy. Atwater, 50 Conn. 


Ga.—Crawford v. Clark, 36 S.E. 404, 
110 Ga. 729, 6 Prob.Rep.Ann. 15. 


IJl.—Hickox v. Klahoilt, 126 N.E. 
866, 291 Ill. 544; Greenough v. Peter- 
son, 266 Ill.App, 544. 


Kan.—Miller v. Miller, 136 P. 953, 
SIicamniy le end. AOA Gil, Ann ass 
1917A 918. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Morse v. Ballou, 90 A. 
1091, 112 Me. 124. 


Md.—Starr y. Starr Methodist. Prot- 
estant Church, 76 A. 595, 112 Md. 171. 

N.H.—Burleigh vy. Clough, 52 N.H. 
267, 13 Am-R,. 23. 

N.J.—Den ex dem. Wardell vy. All- 
aire, 20 N.J.Law 6. 

N.Y.—MecKinstry v. Sanders, 2 
Thomps'&C. si Pfaff 758. Nuy. 1662 ]/ 
Paterson v. Hillis’ Ex’rs, 11 Wend. 259, 
671 appendix. 


Ohio.—Heath v. City of Cleveland, 
151 N.E. 649, 658, 114 Ohio St. 535 
[quot Cye]. 


Or.—Imbrie v. Hartrampf, 198 P. 
521, 100 Or. 589. 


R.I.—Holden v. Wells, 31 A. 265, 18 
RL. 802. 


Ai a Vv. Beatty, 2) Ont.A. 


52. Boal v. Metropolitan Museum 


of Art of City of New York, 298 F. 
$94 [rev 292 F. 303]; Deacon v. St. 
Louis Union Trust Co., 197 S.W. 261, 
271 Mo. 669; Thompson’s Lessee v. 
Hoop, 6 Ohio St. 480. 


53. Fitzgerald v. Daly, 
SAW 2 Saati lene ao }s 
45 Ill. 421. 


[a] Descendibility.—In view of Civ. 
Code (1910) §§ 3677, 3915, in an ex- 
ecutory devise, where the contingen- 
cy on which the devise is to vest in 
the executory devisees is aS to an 
event or subject matter, but not as to 
a person, on the death of the devisees 
before the happening of the event 
vesting property in them, their heirs 
at law take, as such, the interest of 
the executory devisees. Tate v. Tate, 
128 S.H. 393, 160 Ga. 449. 


54. Fitzgerald v. Daly, 
911, 284 TI 42 


119 N.E. 
Waldo v. Cummings, 


119 N.E. 


aia St. Amour v. Rivard, 2 Mich. 
56. Burleigh v. Clough, 52 N.H. 


26 Teel Aakee oo 


57. Boal v. Metropolitan Museum 
of Art of City of New York, 298 F. 
8o4 [nev 292. 303% Sts Amour 
Rivard, 2 Mich. 294; Thompson’s Les- 


see v. Hoop, 6 Ohio St. 480; Imbrie 
NER as 19S SP. ably LOMO: 
58. Mich.—St. Amour v. Rivard, 2 


Mich. 294, 


N.H.—Burleigh v. Clough, 52 N.H. 
20%, LAIN GR oS. 


Ohio.—Thompson’'s Lessee v. Hoop, 
6 Ohio St. 480. 


$.C.—Mangum vy. 
316. 


Tenn.—Ryan v. Monaghan, 42 S.W. 
144, 99 Tenn. 388. 


59, St. Amour v. Rivard, 2 Mich. 
294; Thompson’s Lessee v. Hoop, 6 
Ohio St. 480. 


60. Ryan v. Monaghan, 42 S.W. 144, 
99 Tenn. 338. 


61. U.S.—Brigham v. Peter Brent 
Seem Hospital, 134. F. 513, 67 C.c. 
» Oo . 


Movie Betis v. Atwater, 50 Conn. 


Piester, 16 S.C. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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feated by the devisee of a preceding estate or by 
any alteration of the estate out of or after which 
An executory devise may be contin- 
gent not only as to the event which is to determine 
the preceding estate, or create the new estate, but 
also upon the being of the person to take when the 
and neither the number of contin- 
gencies on -ahtan it is limited,®* or the number of 
prior or intervening estates,®° is material to its va- 
lidity, provided it must vest, if at all, within the 
period prescribed by the rule against perpetuities, 
or statutes modificatory thereof or substitutionary 
An executory devise becomes inopera- 
tive upon the occurrence of an event or the passage 
of time which precludes the happening of the con- 


it is limited.®? 


event occurs ;°? 


therefor.®® 


Ky.—Ewering v. Ewering, 251 S.W. 
645, 646, 199 Ky. 450. 


N.H.—Burleigh v. Clough, 52 N.H. 
267, 13 Am.R. 23. 


S.C.—Mangum v. Piester, 
316. 
62. See infra § 1664. 


63. Deacon vy. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669; 
Sullivan v. Garesche, 129 S.W. 949, 
229 Mo. 496, 49 L.R.A.N.S. 605. 


64. Miller v. Chittenden, 
2ber 


65. 


LOWS. C. 


4 Sowa 


Lovett v. Lovett, 10. Phila. 


(Pa.) 537. 


66. Remoteness of vesting of ex- 
ecutory devises sce Perpetuities §§ 38, 
94-96, 138. 


67. Boal v. Metropolitan Museum 
of Art of City of New York, 298 F. 
894 [rev 292 F. 303]; Noth v. Noth, 
£27 N.S. 1173, 292 111. 5386; Marvey Vv. 
Clayton, 220 N.W. 25, 206 Iowa 187. 


First devisee preventing executory 
devise from becoming operative by 
preventing happening of contingency 
See infra § 1664 text and note 77. 


68. Doe ex dem. Poor vy. Considine, 
6 Wall. (U.S.) 458, 18 L.Ed. 869; Bur- 
leigh v. Clough, 52 N.H. 267, 13 Am.R. 
23. And see cases infra notes 69-71. 


Executory devise and remainder 
ince in general see Hstates 
130. 


69. U.S.—Doe ex dem. Poor v. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869. 


Ill.—Hickox v. Klaholt, 126 N.E. 
866, 291 Ill. 544; Morris v.. Phillips, 
122 N.E. 831, 287 Ill. 633; Blackstone 
v. Althouse, 116 N.E. 154, 278 Ill. 
481, L.R.A.1918B 230. 


Kan.—Miller v. Miller, 136 P. 953, 
91 Kan. 1, L.R.A.1915A 671, Ann.Cas. 
1917A 918. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 208. 


N.H.—Burleigh v. Clough, 52 N.H. 
267, 13 Am.R. 233. 


N.J.—Haring v. Margroff, 123 A. 
25%, 96° NJ. Man 553. 


Or.—Imbrie v. Hartrampf, 198 P. 
521, 100 Or: 589. 


R.I.—De Wolf v. Middleton, 


31 A. 


Bike 26 Aww 44.5082 Rt Sdl0, 931 Paks A: 
146. 

S.C.—Mangum v. Piester, 16 S.C. 
316. 


Necessity of particular estate pre- 
ceding remainder see supra § 1657. 


70. St. Amour v. Rivard, 2 Mich. 
294. 


Defeat of remainder not vesting 
immediately upon termination of pre- 
ceding estate sce Hstates § 146. 
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effect.®* 


vise. 


71. U.S.—Doe ex dem. Poor vy. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869. 


Colo.—Barnard v. Moore, 207 P. 332, 
71 Colo. 401. 


ae .—Bristol v: Atwater, 50 Conn. 


Ill.— Calvert v. Calvert, 130 N.E. 
347, 297 Ill. 22; Defrees v. Brydon, 
114 N.E. 336, 275 Ill. 580; Pitzer v. 


Morrison, 111 N.E. 1017, 272 Ill. 291; 
Ashby v. McKinlock, 111 N.E. 101, 271 
Tll, 254; Williams v. Elliott, 92 N.B. 
$60; 246. Bll. 5525-138 Am-S.Ri) 254; 
phnson v. Buck, 77 N.E. 163, 220 Ill. 


Ind.—Curry v. Curry, 105 N.E. 951, 
58 Ind.App. 567. 


Kan,—Miller v. Miller, 136 P. 953, 91 


Kans di, RAD oIb AL 671, Ann-Cas: 
1917A 918. 
Ky.—Fulton v. Teager, 209 S.W. 


535, 183 Ky. 381. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203. 


Md.—Bradford v. Mackenzie, 101 A. 
774, 181 Md. 330. 


Mo.—Hull v. Calvert, 226 S.W. 553, 
286 Mo. 163; Deacon v. St. Louis Un- 
ee Trust Co:, 197 S.W. 261, 271 Mo. 


N.H.—Burleigh y, Clough, 52 N.H. 
ON el on AGC En eros 


N.Y.—Van Horne v. Campbell, 3 N. 
Fe olGre ids LOO UNE Yan code a Don LAI. ke. 
166 [rearg ‘den 3 N.E. 901, 101 N.Y. 


N.C.—Hambright v. Carroll, 168 S. 
BE. 817, 204 N.C. 496; Daniel v. Bass, 
136-S.E: 733,193 N.C. 294. 


.—Im ae oe Hartrampf, 198 P. 


Or, 
521, 100 Or. 58 


Rir.—De ee v. Middleton, 31 A. 
ee 26 A.-44, 18 R.I. 810, 31 L.R.A. 


S.C.—Davis v. Hodge, 86 S.E. 478, 
102 S.C. 178; Mangum v. Piester, 16 
S:Gin3u6. 


Eng.—Pells v. Brown, Cro.Jac. 590, 
79 Reprint 504; Porter v. Bradley, 3 
T.R. 145, 100 Reprint 500. 


[a] heading case establishing the 
rule that a fee may be limited after a 
fee by way of executory devise is 
Pells v. Brown, Cro.Jac. 590, 79 Re- 
print 504, ‘‘which is the foundation, 
and as it were the Magna Charta of 
this branch of the law.” Porter v. 
Bradley, 3 T.R. 148, 146, 100 Reprint 
500, 501. See to same effect Van 
Horne v. Campbell, 3 N.E. 316, 771, 
100 N.Y. 287, 53 Am.R. 166 [rearg den 
3 N.E. 901, 101 N.Y. 609]. 


[b] Remainder in fee.—There is 
no repugnancy between an interest 
devised to the heir of a remainder- 
man dying before the expiration of a 


life estate and the remainder in fee 


[§ 1663] (2) Distinguished 
Limitation as Creating Remainder or Executory De- 
An executory devise is clearly distinguishable 
from a remainder,*® the chief points of distinction 
being that the former needs no preceding particu- 
lar estate to support it,°® that if there is a preced- 
ing particular estate the executory devise need not 
vest when the preceding estate determines,’® and 
that an executory devise may be limited after the 
devise of a fee simple.74 
construction of wills that if a limitation can take 
effect as a remainder it shall be construed as such 
and not as an executory devise.‘? 
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tingency upon which it is limited to arise or take 


from Remainder; 


It is a general rule in the 


However, inas- 


devised to her father, nor any objec- 
tion thereto since the statute of uses. 


Pecerd v. Moore, 207 P. 332, 71 Colo. 


Limitation of remainder after de- 
vise in fee see supra § 1658. 


72. U.S.—Doe ex dem. Poor v. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869. 


Ala.—Duncan v. De Yampert, 62 So. 
678, 182 Ala. 528. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339. 


TIll.— Fuller v. Black, 131 N.E. 641, 
298 Ill. 351. See Brinkerhoff v. But- 
ler, 129 N.E. 742, 296 Ill. 368 (apply- 
ing the rule). 


Ind.—Aldred v. Sylvester, 111 N.E. 
914, 184 Ind. 542; Busick v. Busick, 
115 N.E. 1025, 116 N.E. 861, 65 Ind. 
App. 655. 


Md.—Demill v. Reid, 17 A. 1014, 71 
Md. 175; Hoxton v. Archer, 3 Gill & J. 
199. 


Mass.—Commissioner of Corpora- 
tions and Taxation v. Alford, 184 N. 
BH. 437; Blanchard. v. Blanchard, 1 
Allen 223; Hall v. Priest, 6 Gray 18; 
Parker v. Parker, 5 Metc. 134; Hawley 
ye Northampton, 8 Mass. 3, 5 Am.D. 


N.H.—Burleigh v. Clough, 52 N.H. 
2678 13 PARR eS: 


N.Y.—Wolfe v. Van Nostrand, 2 N. 
Y. 436; Leslie v. Marshall, 31 Barb. 
560; Johnson v. Valentine, 6 N.Y. 
Super. 365 In re Hitchins’ Will, 199 
N.Y.S. 283, 120 Misc. 586; Paterson 
Vv. Ellis’ Wx’rs; 11 Wend. 259, 671 ap- 
pendix. 


N.C.—Watson v. Smith, 
110 N.C. 6, 28 Am.S.R. 665. 


Or.—Love v. Lindstedt, 147 P. 935, 
76 Or. 66, Ann.Cas.1917A 898. 


Pa.—Manderson v. Lukens, 23 Pa. 
31, 62 Am.D. 312; Stehman v. Steh- 
man, 1 Watts 466; Middleswarth v. 
Collins, 1 Phila. 139. 


R.I.—De Wolf v. Middleton, 26 A. 
tae SL CALS201; 18° R. Pee SLO seo er AS 
146. 


14 S.E. 640, 


S.C.—Pearson v. Easterling, 92 S.B. 
619, 107 S.C. 265, Ann.Cas.1918D 980. 


Vt.—Bean v. Atkins, 89 A. 643, 87 
Vt. 376, 


IKing.—In re Lechmere, 18 Ch.D. 
524; Doe v. Scudamore, 2 B.&P. 289, 
126 Reprint 1287; Carwardine v. Car- 
wardine, 1 Eden 28, 28 Reprint 594. 


And see cases infra this note. 


[a] Remainders and not executory 
devises held created.—(1) A devise to 
one and his heirs, and, in case of his 
dying without issue, then to another, 
is to be construed as contemplating 
an indefinite failure of issue, and so 
ereates a fee tail in the first “devisee, 
and a remainder, not an executory de- 
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much as one of the purposes for which executory 
devises were instituted was to give effect to fu- 
ture estates which could not take effect as remain- 
ders,7? it is held that a remainder created by will, 
which fails by reason of a lapse or failure of the 
particular estate required to support it, will, in or- 
der to carry out the intention of the testator, ordi- 
narily be allowed to take effect as an executory 
devise.** 


Executory devise converted into remainder. Cir- 
cumstances occurring before testator’s death may 
change a gift from an executory devise into a con- 
tingent remainder,?® and this may also result from 
circumstances occurring after his death.*® 


[§ 1664] (3) Indestructibility; Effect of Provi- 
sions Rendering Executory Interest Destructible. 
While the holder of a preceding estate in property, 
if he is able to prevent the happening of the con- 
tingency upon which an executory devise of the prop- 
erty is limited, may thereby ae the executory 
devise from becoming operative or effective,’’ it is 
commonly said that an executory devise is inde- 
structible,“® which is to say that it is of the nature 


vise, in the second. Hall v. ee 6 We at. 


WILLS 


[§§ 1663-1664 


of such a devise’® that the holder of the preceding 
estate cannot, by any act or dealing, defeat or de- 
stroy it, or prevent it from becoming operative or 
taking effect, in ease the contingency happens,*® and 
so cannot create a greater estate than he has, or 
convert his defeasible estate into an indefeasible 
one;*! but this rule is subject to exception where 
an executory devise is limited after, or in deroga- 
tion of, an estate tail, in which case the tenant in 
tail may destroy the limitation over,®? in accordance 
with the general rules as to barring. estates tail and 
rights or estates dependent thereon, 838 Except in 
such case, therefore, an executory devise cannot be 
defeated by a fine or common recovery,** nor can it 
be defeated by a conveyance,®® or by adverse pos- 
session.*¢ It follows from these rules that, except 
where otherwise provided by statute,$* a future lim- 
itation is not good as an executory devise if in its 
creation the devisee of a preceding estate is given 
an interest or power repugnant to this characteristic 
of indestructibility,®® and an absolute and unlimit- 
ed power of disposition vested in the prior devisee 
is of this character,*® although it is otherwise with 
respect to a qualified or hmited power of disposi- 


cases infra this note. 


Gray (Mass.) 18. (2) Where prope 
ty is devised: to one for life, and i 
his death to such child or ‘children 
of his as may then be living, but, 
should he die without issue living at 
his death, then over, the limitation 
over is not an executory devise, but 
a remainder, dependent upon the ter- 
mination of the estate of the life ten- 
ant without issue then living. Wat- 
son v. Smith, 14 S.E. 640, 110 N.C. 6, 
28 Am.S.R. 665. See to same effect 
Beckley v. Leffingwell, 17 A. 766, 57 
Conn. 163; Demill v. Reid, 17 A. 1014, 
71 Md. 175. 
73. See supra § 1662 text and note 
We 

74, Thompson’s Lessee v. Hoop, 6 


Ohio St. 480; Doe v. Roach, 5 M.&S. 
482, 105 Reprint 5 ls Pee 


75. Doe v.: Howell, 10 .B.&C. 191, 
21 B.C.L. 89, 109 Reprint 422. 

76. Doe v. Howell, 10 B.&C. 191, 
21PR C.1. 89.7109 Reprint 422. 


Taking effect of prior executory in- 
terest see Fistates § 229. 


77. Kent v. Armstrong, 6 N.J.EKaq. 
637. 
[a] ®hus, where property is de- 


vised to one in fee, with a proviso 
that if he die without heirs and in- 
testate then it shall vest in others 
designated, the first taker may make 
a will and thereby destroy the con- 
tingency and also the executory de- 
vise dependent upon it. Kent v. Arm- 
strong, 6 N.J.Eq. 637. 


Nonhappening of contingency as 
rendering executory devise inopera- 
tive see supra § 1662 text and note 67. 


78, Calvert v. Calvert, 130 N.E. 
847, 297 Ill. 22; Ashby v. McKinlock, 
LM NES 20t, 2h) I. 24 cenit ave 
Armstrong, 6 N.J.Eq. 6387. And see 
cases infra notes 80-86. 


79. Wature of executory devise in 
general see supra § i662. 


0. Ala.—McRee’s Adm’rs v. 
Means, 34 Ala. 349; Allen v. White, 
16 Ala. 181. 


Ill.— Warrington v. Chester, 128 N. 
BE. 549, 294 Ill. 524; McBridge v. Clem- 
ons, 128 N.H. 388, 294 Ill. 251; Lach- 
enmyer v. Gehlbach, 107 N.E. 202, 266 


For later cases, developments and changes in the law see Annotations, same title and section number 


Ind.—Jones v. Miller, 13 Ind. 337. 


Pe aii v. Armstrong, 6 N.J.Hq. 


N.Y.—Moffat’s Ex’rs v. Strong, 10 
Johns, 12. 


ING Cet Great hh tee v. Abell, 
641, 192 N.C. 24 


S.C; 10 aes v. Hasterling, 88 S.E. 
376,104 SiC. 178. 


Tenn.—EHaton vy. Nashville Trust 
Co., 238 S.W. 865, 145 Tenn. 575. 


134 S.EH. 


peor Kent vy. Armstrong, 6 N.J.Eq. 
82. Kent v. Armstrong, supra; 


pee v. Taylor, 63 Pa. 481, 3 Am.R., 


83. See Estates § 50 text and note 
47, § 220 text and note 77. 


Sar bagersony) Vee Dlliss  hxornsaal | 
Wiend- WCNoY.): 1259, Med, appendix; 
Seis s Px’rs v. Strong, 10 Johns. (N. 


85. Conn.—Couch 
Conn, 36: 


Ind.—Jones v. Miller, 13 Ind. 337. 


Ky.—Nunnally v. White’s Ex’rs, 3 
Mete. 584. 


N.C.—Roane vy. Robinson, 127 S.E. 
626, 189 N.C. 628. 


vVt.—Semmig v. Merrihew, 30 A. 691, 
67 Vtess, 


[a] Rule applied.—Where a testa- 
tor gives half his property to his wid- 
ow, with power to sell and convert 
the whole into money, and the other 
half to his daughter, with the proviso 
that if she die before reaching the age 
of eighteen years the share of the 
property devised to her shall go to 
her mother, and the property is sold 
by the widow, under the power, and 
converted into money, the ‘proceeds 
of the sale are subject to the same 
interests as was the realty, and upon 
the death of the daughter before 
reaching the age of eighteen years 
they pelong to “the widow. Semmig 
Vv. Merrihew, 30) Ase Sy Gi Wits cis. 


86. Nunnally vy. White’s Ex’rs, 3 
Metc (Ky.) 584. 


87. See statutory provisions; 


v. Gorham, 1 


and 


[a] Statute declaring estate liabie 
to defeat not void in creation.—Under 
a statute providing that an expectant 
estate may be defeated in any man- 
her, or by any act or means, which 
the’ party creating the estate, or au- 
thorizing the creation thereof, has 
provided for or authorized, put that 
an expectant estate thus liable to be 
defeated shall not, on that ground, be 
adjudged void in ‘its creation, an ex- 
ecutory devise preceded by the devise 
of an estate to another with an un- 
limited power of disposition of the 
property is not for that reason void, 
but is valid unless and until defeated 
by the means provided. In re Briggs’ 
Walk VGC INayoS5. 6827) 101 Mise. Alo 
[mod on other grounds 168 N.Y.S. 
597, 180 App.Div. 752 (mod on other 
grounds 119 N.E. 1032, 223 N.Y. 677)]; 
Priewe v. Priewe, 175 N.W. 732, 43 N. 
D: 509. 

88. 
181. 
Ill-~—Ashby v. McKinlock, 111 N.E. 


Ala.—Allen v. White, 16 Ala. 


201, 271 Ill. 254; Williams v. Green, 
92 N.B. 960, 246 Tll. 548, 138 Am.S.R. 
ot, 


N.Y.—McLean v. Macdonald, 2 Barb. 
534, 2 Hdm.Sel.Cas. 393. 


’ Pa.— Fisher v. Wister, 25 A. 1009, 
154 Pa. 65. 


BHng.—In re Barber, 18 Ch.D. 624. 
cS see cases infra note 89. 


U.S.—Howard Vv. Carusiyl 35S; 
ot ET6, 109 US. 725, 27 Lid. 1089. 


Ala.—Park v. Powledge, 73 So. 483, 
198 Ala. 172, L.R.A.1917C 1001; Me- 
Ree’s Adm’rs v. Means, 34 Ala, 349; 
Allen v.. White, 16 Ala. 181. 


Del.—Williams vy. Floyd, 112 ie 
12 Del.Ch. 256. z eri 


D.C.—Montgomery  y. 
App.D.C. 490. 


Iil.—Sweet v. Arnold, 153 N.E. 746, 
322 Ill. 597; Bradley v. Jenkins, 114 
N.E. 582, 276 Ill. 161; Williams v. 


Brown, 25 


Green, 92 N.E. 960, 246 Ill. 548,138 
Am.S.R. 254. See Defrees Vv. Brydon, 
114 N.E: 336, 275 Ill. 530: Wilson v. 


Wilson, 103 N.B. 743, 261 Ill. 174 (both 
recognizing. the rule). 


§§ 1664-1665] 


tion.°° 


[§ 1665] (4) Provisions Creating Executory De- 
An executory devise may be said to be cre- 
ated wherever, in a testamentary disposition of prop- 
erty, there is a future limitation which cannot, con- 
sistently with law, take effect as a remainder,®? pro- 


vises. 


The power of disposition incident to the 
ownership of a fee is not, however, 
rule,®? since the holder of a fee liable to be divested 
by an executory devise can convey it only subject 
to the condition or possibility of defeasance.®? 


WILLS 


too remote.®4 
within this 
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Such an estate is created by a devise 
to take effect upon some future event or contin- 
gency, without, or independent of, any preceding 
particular estate,®°® or in derogation of, or substi- 
tution for, a preceding particular estate;°® or by a 


devise to persons whose existence is uncertain,®’ such 


vided the contingency upon which it depends is not 


Ky.—Johnson v. Powell, 169 S.W. 
1009, 160 Ky. 591; Huerkamp v. Huer- 
kamp, 140 S.W. 182, 145 Ky. 194; Nel- 
son v. Nelson’s Ex’r, 131 S.W. 187, 140 
Ky. 410; 
1091. 


Me.—Methodist Church of Mon- 
A po Fairbanks, 126 A. 823, 124 
e2.187, 


Mass.—Bowen v. Dean, 110 Mass. 
438; Ide v. Ide, 5 Mass. 500. 


Mo.—Hull v. Calvert, 226 S.W. 553, 
286 Mo. 168. 


N.H.—Burleigh v. Clough, 52 N.H. 
267, 13 Am.R. 23. 


N.J.—Kleaver v. Jacobs, 146 A. 55, 
104 N.J.Eq. 406 [aff 152 A. 919, 107 N. 
J.Eq. 139]; Hoxsey v. Hoxsey, 37 N.J. 
Eq. 21; Hoxsey’s Ex’x v. Hoxsey, 6 
Neisluedig 1S 


N.Y.—Van Horne v. Campbell, 3 N. 
E. 316, 771, 100 N.Y. 287, 53 Am.R. 166 
[reare den 3. N.E. 901, 101 N.Y. 608, 
3 How. Pr.N.S. 2027; Matter of Far- 
rington’s Estate, 83 N.Y.S. 742, 85 
App.Div. 117 [aff 74 N.H. 1121, 182 
N.Y. 518]; Webb v..Sandford, 55 N.Y. 
Super. 143; McDonald v. Walgrove, 3 
N.Y.Leg.Obs. 208, 1 Sandf.Ch. 274; 
Jackson vy. Robins, 16 Johns. 537; 
Jackson v. Bull, 10 Johns. 19. 


N.C.—Roane v. Robinson, 127 S.E. 
626, 189 N.C. 628. 


Ohio.—O’Malley v. O’Malley, 151 N. 
E. 795, 20 Ohio App. 279. 


Pa.—Fisher v. Wister, 25 A. 1009, 
154 Pa. 65. 


Tenn.—Read v. Watkins, 11 Lea 158. 


Eng.—Holmes vy. Godson, 8 De G. 
M.&G. 152, 57 Eng.Ch. 119, 44 Reprint 
347; Atty.-Gen. v. Hall, Fitzg. 314, 94 
Reprint 172. 


N.S.—Bowman v. corr 26 N.S. 318. 


90. Eaton v. Straw, 18 N.H. 320; 
Terry v. Wiggins, 2 Lans. (N.Y.) 272 
{aff 47 N.Y. 512]; Hill v. Hill, 4 Barb. 
(N.Y.) 419; Webb v. Sandford, 55 N. 
Y.Super. 1438. 


91. Holcomb v. Wright, 5 App.D.C. 
76; Hull v. Calvert, 226 S.W. 553, 286 
Mo. 163. 


[a] Devise to one and “heirs and 
assigns forever” creates merely a fee, 
and is not a grant of such an absolute 
power of disposition as to defeat or 
invalidate a subsequent executory de- 
vise over, which cuts down the fee by 
rendering it defeasible. Hull v. Cal- 
vert, 226 S.W. 553, 286 Mo. 163. 


92. See supra § 1560. 

93. Mass.—Holm v. Low, 4 Metc. 
190. 

Mo.—Sullivan vy. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605. 

N.Y.—Leslie v. Marshall, 31 Barb. 
560. 

Ohio.—Thompson’s Lessee v. Hoop, 
6 Ohio St. 480. 

Vt.—Bean v. Atkins, 89 A. 643, 87 
WES TCs 


Easton v. Miller, 128 S.W. | 


ieee see cases infra notes 95-5, 9, 


94. Remoteness of vesting of ex- 
ecutory devises see Perpetuities §§ 
38, 94-96, 138. 


95. U.S.—Beard v. Rowan, 2 F.Cas. 
No. 1,181, 1 McLean 135 [aff 9 Pet. 301, 
9 L.Ed. 135]. 


Pipe wee v. Chittenden, 4 Iowa 


Ky.—Barrett vy. Percival, 246 S.W. 
143, 197 Ky. 88. 


N.Y.—Matter of Sanders, 

Oe 

Pa.—Morton v. Funk, 6 Pa. 483; 
Chambers v. Wilson, 2 Watts 495; 
Rash’s Estate, 2 Pars.Eq.Cas. 160. 


Eng.—Hopkins y. Hopkins, 1 Atk. 
581, 26 Reprint 365, Cas. t. Talb. 44, 25 
Reprint 658, 1 Ves. 268, 27 Reprint 
1024; Gore v. Gore, 2 P.Wms. 28, 24 
Reprint 629; 5 Gray Cases Prop. 168. 


Ont.—Re Garbutt, 26 Ont. 625. 


See Graham v. Graham, 249 S.W. 387, 
297 Mo. 290 (holding a will making 
devises to take effect after the deaths 
of both testator and his wife to be 
valid). 


96. Barnard v. Moore, 207 P. 332, 
71 Colo. 401; McWilliams v. Havely, 
283 S.W. 103, 214 Ky. 320; Bean v. 
Atkins, 89 A. 643, 87 Vt. 376. 


97. Flournoy v. Johnson & Tingley, 
7 B.Mon. (Ky.) 693; May v. Hill, 5 
Litt. (Ky.) 307; Westwater v. Guit- 
ner, 18 Ohio N.P.N.S. 209, 224 [cit 
Eyed And see cases infra notes 98, 


4 Paige 


[a] Tllustrations.—(1) An execu- 
tory devise is created by a limitation 
to one and his family if he shall have 
one (Flournoy v. Johnson & Tingley, 
7 B.Mon. (Ky.) 693) (2) or by a devise 
to such of the testator’s executors as 
shall qualify (May v. Hill, 5 Litt. 
(Ky.) 307). 


$8. Dunn v. Mobile Bank, 2 Ala. 
152; White v. Rowland, 67 Ga. 546, 
44 Am.R. 731; Shull v. Johnson, 55 
N.C. 202; 


99. Westwater v. Guitner, 18 Ohio 
N.P.N.S. 209. 


1. U.S.—Barnitz’s Lessee v. Casey, 
7 Cranch 456, 3 L.Ed. 403. 


D.C.—Thaw v. Ritchie, 16 D.C. 200 
{aff 10 S.Ct. 1037, 136 U.S. 519, 34 
Bihids-531). 


Ill.—Weberpals v. Jenny, 133 N.E. 
62, 300 Ill. 145; Rasmusson v. Un- 
Bron ay I2e of Hoge, 127 N.E. 356, 293 

a el Oils. 


Ky.—McWilliams v. Havely, 283 S. 
W. 103, 214 Ky. 320; Lindenberger vy. 
Cornell, 229 S.W. 54, 190 Ky. 844. 


Md.—Starr v. Starr Methodist Prot- 
estant Church, 76 A. 595, 112 Md. 171; 
Godwin v. Banks, 40 A. 268, 87 Md. 
425. 

Miss. 
110 Miss. 584. 


as after-born children,®® or persons who survive a 
particular event when the executory devise is to 
vest;°® or by a limitation over after the devise of , 
a fee, as in the case of a limitation over upon the 
first devisee dying without children,? 


or without is- 


Mo.—Hull v. Calvert, 226 S.W. 553, 
286 Mo. 168; Sullivan v. Garesche, 129 
S.W. 949, 229 Mo. 496, 49 L.R.A.N.S. 
605; Wead v. Gray, 8 Mo.App. 515. 


N.J.—Kellers v. Kellers, 82 A. 94, 
79 N.J.Eq. 412 [aff 85 A. 340, 80 N.J. 
iq. 441); Steward v. Knight, 49 A. 
535, 62 N.J.Eig: 232. 


Pa.—Rupp v. Eberly, 79 Pa. 141; 
Jessup v. Smuck, 16 Pa. 327; Lovett 
Seay he 31 Leg. Int. 349, 10 Phila. 


S.C.—Hudson v. Leathers, 139 S.E. 
196, 141 S.C. 32; Pearson v. Easter- 
ling. 88 S.E. 376, 104 S.C. 178; Rut- 
renee v. Fishburne, 44 S.E. 564, 66 S. 
C55, 29 Am. S Res bie buStievs 
Dawes, 23 S.C.Eq. 87. 


Tenn.—Hottell v. Browder, 13 Lea 
676; King v. Guild, 2 Tenn. Ch.A. 190. 


Va.—Simmons v. Gunn, 157 S.E. 
573, 156 Va. 305; Guthrie’s Lessee v. 
Guthrie, Ieeall (5 Va.) 7. 


Eng.—Gatenby v. Morgan, 1 Q.B.D. 


ae Re Buckmaster, 47 L.T.Rep.N.S. 


And see cases infra notes 2-5. 


[a] Determinable fee.—See In re 
Biles’ Will, 151 N.Y.S. 1097, 88 Mise. 
452, 13 Mills Surr. 382 (where inter- 
ae AP termed a contingent remain- 

er 


Propriety and validity of executory 
devise after fee in general see supra 
§ 1662 text and note 71. 


2. Conn.—Bristol v. Atwater, 50. 
Conn. 402. 


Ga.—Payne v. Rosser, 53 Ga. 662. 


Ill.— Calvert vy. Calvert, 130 N.E. 
347, 297 Ill. 22; Beaty v. Calliss, 128 
N.E. 547, 294 Ill. 424. 


Ky.—Atty.-Gen. v. Wallace’s Dev- 
isees, 7 B.Mon. 611. 


Md.—Devecmon y. Shaw, 16 A. 645, 
70 Md. 219. 


Mass.—Hooper y. Bradbury, 133 
Mass. 303; Richardson y. Noyes, 2 
Mass. 56, 3 Am.D. 24 


N.Y.—Sherman v. Sherman, 3 Barb. 
385; Maurice v. Graham, 8 Paige 483. 


N.C.—Springs v. Scott, 44 S.B. 116, 
132 N.C. 548. 


Ohio.—Lapham vy. Martin, 33 Ohio 
St. 99. 


R.I.—Barney v. Arnold, 23 A. 45, 15 
Ree Ss 


S.C.—Landrum v. Branyon, 159 S.B. 
546,:161 S.C. 235; Ex parte Darby, 154 
S..B. -632," L257" S-Ciw 4345 S Bardsonwvs 
Leathers, 139 S.E. 196, 141 S.C, 32. 


Tenn.—Turner y. Ivie, 5 Heisk. 222; 
King v. Guild, 2 Tenn.Ch.A. 190. 


Va.—Prince v. Barham, 103 S.E. 626, 
127 Va. 462. 

Eng.—O’Mahoney v. Burdett, L.R. 7 
H.L. 388. 

Limitation as creating fee in first 
taker see supra § 1520. 
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sue,? or without heirs,4 or without heirs of the 
body,® provided, in any such ease, a definite fail- 
ure of issue is contemplated, for if the limitation 
over is upon an indefinite failure of issue it is too 
remote, under the rule against perpetuities,® and can- 
not take effect as an executory devise,’ although it 
may, if it must vest within the proper period, take 
effect as a remainder, the preceding estate being 


3. U.S.—Barnitz’s Lessee v. Casey, 
7 Cranch 456, 3 L.Ed. 403; Jackson v. 
Kip, 13 F.Cas.No. 7,138, 2 Paine 366. 


Ala.—Newsom v. Holesapple, 15 So. 
644, 101 Ala. 682. 


Del.—Mock v. Goldstein, 156 A. 221; 
oe ex dem. Harrington v. Roe, 6 Del. 


3 


Ga.—Matthews v. Hudson, 7 S.E. 
286, 81 Ga. 120, 12 Am.S.R. 305; Ben- 
ton v. Patterson, 8 Ga. 146. 


Ill.— Clark v. Leavitt, 161 N.E. 751, 
330 Ill. 350; Morris v. Phillips, 122 N. 
E. 831, 287 Ill. 683; Blackstone v. Alt- 
house, 116 N.E. 154, 278 Ill. 481, L.R.A. 
1918B 230; Williams v. Elliott, 92 N. 
E. 960, 246 Ill. 552, 188 Am.S:R. 254. 


Ind.—Smith v. Hunter, 23 Ind. 580. 


Ky.—McWilliams v. Havely, 283 S. 
W. 103, 214 Ky. 320; Moore’s Trustees 
v. Howe’s Heirs, 4 T.B.Mon. 199. 


Md.—Ginther v. Townsend, 78 A. 
908, 114 Md. 122; Fenby v. Johnson, 
21 Mad. 106; Edelen v. Middleton, 9 
Gill 161; Drury & Bennett v. Negro 
Grace, 2 Harr.&J. 356. 


Mass.—Welch vy. Brimmer, 47 N.E. 
699, 169 Mass. 204; Brightman yv. 
Brightman, 100 Mass. 238; Ide v. Ide, 
5 Mass. 500; Richardson. v.. Noyes, 
2 Mass. 56, 3 Am.D. 24. 


Miss.—Armstrong v. Thomas, 72 So. 
1006, 112 Miss. 272; Sims v. Conger, 
39 Miss. 231, 77 Am.D. 671; Rucker v. 
Lambdin, 20 Miss. 230. 


Neb.—In re Barrett’s Hstate, 123 N. 
Se 299, 85 Neb. 387, 27 L.R.A.N.S. 
1047. 


N.J.—Condict’s Ex’rs v. King, 13 N. 
J.Eg. 375. ; 


_ .N.¥.—Weller v. Weller, 28 Barb. 
588; Wilkes v. Lion ex dem. Eden, 2 
Cow. 333; Anderson v. Jackson ex 
dem. Eden, 16 Johns. 382, 8 Am.D. 
330; Jackson v. Blanshan, 8 Johns. 
292, 3 Am.D. 485; Vedder v. Evertson, 
3 Paige 281; Davison v. De Freest, 3 
Sandf.Ch. 456. 


N.C.—Southerland v. Cox, 14 N.C. 
ie Pendleton v. Pendleton, 6 N.C. 


Ohio.—Durfeé v. MacNeil, 50 N.E. 
721, 58 Ohio St. 238; Gaston v. Moore, 
176 N.E. 483, 38 Ohio App. 403; Weav- 
er v. King, 31 Ohio Cir.Ct. 199 [aff 89 
N.E. 1127, 80 Ohio St. 717]. 


Or.—Richey v. Haley, 233 P. 567, 
113 Or. 612; Love v. Walker, 115 P. 
296, 59 Or. 95. 


Pa.—Stoner v. Wunderlich, 47 A. 
945, 198 Pa. 158; Nicholson y. Bettle, 
57 Pa. 384; Vaughan v. Dickes, 20 Pa. 
5095, In re Coates. St.,.2 Ashm, 12; 
Lovett v. Lovett, 10 Phila. 537. 


S.C.—Drummond v. Drummond, 143 
S.E. 818, 146 S.C. 194; Rountree v. 
Rountree, 67 S.E. 471, 85 S.C. 383. 


42 S. 
King v. Gould, 


Tenn.—Ryan v. Monaghan, 
' W. 144, 99 Tenn. 338; 
2 Tenn.Ch.A. 190. 


Vt.—In re Thayer’s Estate, 130 A. 
683, 99 Vt. 204. 


Eng.—In re Morgan, 24 Ch.D. 114; 
Porter v. Bradley, 3 T.R. 145, 100 Re- 
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print 500. 


Can.—Crawford v. Broddy, 26 Can. 
S.C. 345; Fraser v.. Fraser, 26 Can. 
S.C. 316; Cowan v. Allen, 26 Can.S.C. 
292; Armstrong v. Nason, 25 Can.S.C. 
263; Gray v. Richford, 2 Can.S.C. 431. 


Limitation as creating fee or fee 
tail in first taker see supra § 1574. 


4. Ill.—Hickox v. Klaholt, 126 N. 
KE. 866, 291 Tl. 544; 
See Wilson 
v. Wilson, 103 N.E. 748, 261 Ill. 174 
(recognizing the rule). 

N.Y.—Jackson  v. 
Wend. 277; Jackson vw Staats, 
Johns. 337, 6 Am.D. 376. 


N.C.—May v. Lewis, 43 S.E. 550, 132 
IN COWS: 


Christman, 4 
11 


ape et et Ree. v. Fowler, 10 Watts 
Va.—wNorris v. Johnston, 17 Gratt. 


(58 Va.) 8. 


Ont.—Bateman 
Granth. ec. 


5. Fla.—Russ v. Russ, 9 Fla. 105. 


Ill.—Summers y. Smith, 21 N.EH. 
191,° 127° Lilli 645. 


Ky.—Hart v. Thompson’s Adm’r, 3 
B.Mon. 482. 


Md.—Rabore’s Adim’x* Vv. 
mond’s Adm’r, 2 Harr.&G. 42. 


Miss.—Armstrong v. Thomas, 72 So. 
1006, 112’ Miss. 272. 


N.H.—Downing v. Wherrin, 19 N.H. 
9, 49 Am.D. 139. 


N.Y.—Fosdick vy. Cornell, 1 Johns. 
440, 3 Am.D. 340. 


Pa.—Benedict y. Zimmerman, 64 A. 


Vv. Bateman, 217 


Ham- 


300, 215 Pay ls5:- Johnson vs. Cur- 
rin, 10 Pa. 498. 
R.I.—In re Tyler, 76 A. 661, 30 


R.1I. 590. 


S.C.—Bomar yv. Corn, 147 S.E. 659, 
150 S.C. 111; Barber v. Crawford, 67 
S.E. 7, 85 S.C. 54; Powers v. Bullwin- 
kele 1S 97 15333) 5S.@. 1293) 


And see cases infra this note. 


[a] Fee conditional.—(1) Where 
fees conditional, as they existed at 
common law before the enactment of 
the statute De Bonis, are recognized, 
and a devise of property to one and 
the heirs of his body is in such terms 
as to create a fee conditional, it is 
held that there may be an executory 
devise over after such fee. Selman 
v. Robertson, 24 S.E. 187, 46 S.C. 262: 
Powers v. Bullwinkle, 11 S.E. 971, 33 
S.C. 293; McCorkle v. Black, 28 S.c. 
Eq. 407, 419 [per Wardlaw, J.J]. See 
Dis. op. in Buist v. Dawes, 25 S.C.Eq. 
421, 496; Barber v. Crawford, 67 S.B. 
7, 85 S.C. 54; Davis v. Hodge, 86 S.E. 
4785 1028-178 Calle dictum ye (2) 
There are, however, dicta in some 
cases, to the contrary, that there may 
be no limitation over after a fee con- 


ditional. Williams v. Caston, 32 S. 
C.L. 130; Bedon v. Bedon, 18. S.C.L. 
231; Buist v. Dawes, 23 S.C.Eq. 37 


[certified questions answered 25 S.C, 
Eq. 421]; Edwards v. Barksdale, 11 
S.C.Hq. 184. See Barksdale v. Gamage, 
24 S.C.Eq. 271, 274 (opinion of lower 


Smith v. Kimbell, |: 
|38 N.B. 1029, 153 Ill. 368. 


[§§ 1665-1666 


made an estate in fee tail by the limitation over on 
indefinite failure of issue.® 
also created by a limitation over upon the first dey- 
isee dying before reaching a certain age,® or with- 
out having married.'® ; 

[§ 1666] (5) Conditional Limitations. A condi- 
tional limitation,!+ which when made by will is a 
form of executory devise,!? is created by a devise 


An executory devise 1s 


court). (3) Creation of fee condition- 
al by will in general see supra §§ 
1566-1569. 


6. See Perpetuities § 43. 


7. Ark.—Robinson vy. Bishop, 23 
Ark. 378; Slaughter v. Slaughter, 23 
Ark. 356, 79 Am.D. 111. 


Ill.—Kolmer v. Miles, 110 N.E. 407, 
270 Ill. 20. 


Mass.—Gilkie v. Marsh, 71 N.E. 708, 
186 Mass. 3365 


N.Y.—-Paterson v. Ellis’ Ex’rs, 
Wend. 259, 671 appendix. 


Pa.—Vaughan v. Dickes, 20 Pa. 509; 
Wichelberger v. Barnitz, 9 Watts 447. 


SiC. —Adams#ve.Chapling: 10; S4eagq: 
265; Mazyck v. Vanderhorst, 8 S.C. 
Eq. 48. 


Va.—Bells v. Gillespie, 5 Rand. (26 
Wiak,) 27133 


8. See supra § 1568. 


Ihimitation given effect as remain- 
der where possible rather than as ex- 
ecutory devise see supra § 1663 text 
and note 72. 


Remainders after estates tail in 
general see supra § 1658. 


9. U.S.—Barnitz’s Lessee v. Casey, 
7 Cranch 456, 3 L.Ed. 403. 


Ill—Johnson v. Buck, 77 N.E. 163, 
ea) Ill. 226; Ackless v. Seekright, 1 
Til. 76. 


Md.—Fenby v. Johnson, 21 Md. 106; 
Raborg’s Adm’x v. Hammond’s Adm’r, 
2 Harr.&G@. 42. 


Miss.—Thomas vy. Thomas, 
630, 97 Miss. 697. 


Mo.—Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669; 
O’Day v. O'Day, 91_S.W. 921; 929, 1938 
Mo. 62, 4 L.R.A.N.S. 922. 


N.Y.—Jackson v. Merrill, 6 Johns. 
185, 5 Am.D. 213; Jackson v. Blan- 
sham, 3 Johns. 292, 3 Am.D. 485. 


Pa.—Wells v. Ritter, 3 Whart. 208. 


S.cC.—Spann v. Carson, 116 S.E. 427, 
eae 371 Lper Cothran and Marion, 
DR: 

Tex.—Laval v. Staffel, 64 Tex. 370. 


Can.—Fraser v. Fraser, 26 Can.S.C. 
316. 


Ont.—Parkes yv. Ontario Trust 
Corp., 26 Ont. 494; Re Bowey, 21 Ont. 
861; Cook v. Noble, 5 Ont. 43. 


10. Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605; 
Hudson v. Leathers, 139 S.E. 196, 141 
S.¢C....325 Spann’ v..Carson, 116) /Siby 
427, 123 S.C. 871 [per Cothran and 
Marion, JJ.]; Re Nesbitt and Neill, 
19 Ont.W.N. 89. 


11. Conditional limitations in gen- 
eral see Estates §§ 42, 201. 


12. Proprietors Brattle Square 
Church v. Grant, 3 Gray (Mass.) 142, 
149, 63 Am.D. 725 (conditional limita- 
tions “include certain estates in re- 
mainder, as well as gifts and grants, 
which, when made by will, are termed 
executory devises, and when con- 
tained in conveyances to uses, assume 


11 


Hoi SOs 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1666-1668] 


to become operative upon a condition or contingen- 
cy which defeats a prior estate on condition devised 
to another and gives effect to the limitation over.!? 
Broadly speaking, conditional limitations are not fa- 
and the intention to create them must clear- 
Similarly, a conditional limitation at- 
tached to one devise will not be extended or deemed 
to apply to another in the absence of a clearly ap- 
parent intention that it shall de so.?° 
al limitation is not created by a devise upon a con- 
dition, without any limitation over;*® 
quest or devise to one in case a gift made to another 
shall lapse or fail is not a conditional limitation.17 


[§ 1667] (6) Shifting and Springing Devises or 


vored, 
ly appear.'+ 


the name of springing or shifting 
uses”). 

Executory devises in general see 
supra § 1662. 

13. ied skroneek v. Habersham, 2 S. 
Ct. 336, 107 U.S. 174, 27 L. Hd. 401 [aff 
13 F.Cas.No. 7,465, 3 Woods 443]. 

Ala.—Horton v. Sledge, 29 Ala. 478. 


Cal.—Taylor v. McCowen, 99 P. 351, 
154 Cal. 798. 


Fla.—Sibley v. Maria, 2 Fla. 553. 


Ky.-—McWilliams v. Havely, 283 S. 
W. 103, 214 Ky. 320; Sutton v. Dick- 
erson, 85 S.W. 687, 27 Ky... 504. 


Mass.—Meins v. Pease, 94 N.E. 845, 
208 Mass. 478; Proprietors Brattle 
Square Church vy. Grant, 3 Gray 142, 
63 Am.D. 725. 


Minn.—Whiting v. Whiting, 44 N. 
W. 1030, 42 Minn. 548. 


Mo.—Hoselton v. Hoselton, 65 S.W. 
1005, 166 Mo. 182; Turney v. Sparks, 
88 Mo.App. 363. 


N.Y.—Newell v. Nichols, 75 N.Y. 78, 
31 Am.R. 424 [aff 12 Hun 604}. See 
Matter of Wiley, 97 N.Y.S. 1017, 111 
App.Div. 590 [rev on other grounds 
80 N.E. 944, 188 N.Y. 579] (dictum). 


Ohio.—Chambers vy. Forsythe, 1 
Ohio Cir.Ct. 282, 1 Ohio Cir.Dec. 155. 


Okl.—Porter v. Porter, 222 P. 971, 
9%) Ok1 23.1% 


Petriken, 29 
Pa. 118; Eisenbrown v. Burns, 30 Pa. 
Super. 46. 


Va.—Mears v. Taylor, 128 S.E. 264, 
142 Va. 824; Selden v.-Keen, 27 Gratt. 
(68 Va.) 576. 


Wis.—In re Moran’s 
BIS, TIS ARATE LAS 


B.C.—In re Taylor, 19 B.C. 447. 


Ont.—Doe ex dem. Jarvis ve Cum- 
roalh ayes Vl DIORA RIES SUK 


Compare Griffin v. Doggett, 155 S.H. 
605, 199 N.C. 706 (where property was 
devised to one provided she should 
not marry, and in case of her mar- 
riage was limited over to others; and 
it was held that if the devise to the 
first taker were regarded as an estate 
upon condition subsequent, the con- 
dition, being in general restraint of 
marriage, would be disregarded and 
void, but that it was properly to be 
rezarded as a determinable fee with 
limitation over and so was valid and 
the ultimate devisees toek the estate 
in case of the marriage of the first 
devisee). 


[a] Attempt by creditor to sub- 
ject beneficiary’s estate to payment of 
debt as valid condition.—(1) A testa- 
mentary provision devising property 
to the testator’s children for life, or 
until an attempt should be made by 
any creditor of a child to subject his 


Will, 96 N.W. 
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Uses. 


A. condition- 


and a bhe- 


interest or estate to the payment of 
any debt of such child, with a limita- 
tion over in the event of any such at- 
tempt, is a valid conditional limita- 
tion. Mears v. Taylor, 128 S.H. 264, 
142 Va. 824. (2) Liability of property 
devised or bequeathed for debts of 
beneficiaries in general see infra §§ 
2599-2627. 


Estates upon condition in general 
see Estates §§ 31-42 


14. Sherman v. Richmond Hose Co. 
Nos 12; 130 sN. EB. 613, 230 Noy, 462. 


15. Martin v. Ballou, 13 Barb. (N. 
Weapie Lk a6: 


“Conditional limitations are never 
to be extended beyond what is abso- 
lutely necessary from the context of 
the will, and shall not be supposed 
to govern any disposition, except tha; 
upon which they may naturally be 
supposed to attach.” Martin v. Bal- 
lou, supra. 


16. Hanna’s Appeal, 31 Pa. 58. 


17. Sherman v. Richmond Hose Co. 
No. 2, 130 N.E. 613,°230 N.Y. 462. 


18. See Proprietors Brattle Square 
Church v. Grant, 3 Gray (Mass.) 142, 
63 Am.D. 725 (where it was said that 
a limitation known, when made by a 
conveyance to uses, as a shifting or 
springing use is termed an executory 
devise when made by will); McWil- 
liams v. Havely, 283 S.W. 103, 214 Ky. 
320 (to same effect); Tiffany Real 
Prop. p 324. 

Executory devises in general see 
supra § 1662. 

19. Carver v. Jackson ex dem. As- 


tor, 4 Pet. (U.S.) 1, 7 L.Ed. 761; Bar- 
nard v. Moore, 207 P. 332, 71 Colo. 


401; McWilliams v. Havely, 283 S.W. 
103, 214 Ky. 320; Tiffany Real Prop. 
p 324. 


Shifting uses generally see Estates 
§ 198; Shift § 6 text and notes 52-57. 


20. Ill.—Kolb v. Landes, 115 N.E. 
539, 277 Ill. 440. 


Ind.—Cox v. Bird, 65-Ind. 277. 


Ky.—MceWilliams v. Havely, 283 S. 
W. 108, 214 Ky. 320. 


675. 
Eng.—Carwardine v. Carwardine, 1 
Eden 28, 28 Reprint 594. 

See In re Galbraith, 12 Sask.L. 359 
(where a springing use was created 
by will). 

Springing uses generally see Es- 
tates § 197. 

21. Challis Real Prop. p ‘141. See 
Stuart v. Stuart, 18 W.Va. 675 (where 
the latter terminology is used). 

22. Carwardine v. Carwardine, 1 
Eden 28, 28 Reprint 594. 


Limitation to be given effect as re- 
mainder rather than executory devise 


[69 C.J.] 589 


A will may, as a form of executory devise,” 
create a future estate of the nature of a shifting * 
or springing*® use, sometimes termed a shifting or 
springing devise;?! 
that the limitation may take effect by way of re- 
mainder, this construction should be adopted.?? 


[§ 1668] (7) Executory Devises or Bequests of Per- 
sonalty. An executory devise may include, or be 
made in respect of, personal property,?* ineluding the 
unconsumed residue of consumable chattels given to 
another for his, life,?* and when so made is of the 
same nature as an executory devise of realty,?® and 
its validity depends upon the same rules,?° although 
in such eases the limitation is more properly term- 


but if 1t can be so Conerened 


in general see supra § 1663 text and 
note 72. 


23. Conn.—Ingersoll v. Ingersoll, 
59 A. 413, 77 Conn. 408. 


Dei.—State v. Warrington, 4 Del. 55. 


Ill.—Defrees v. Brydon, 114 N.E. 
336, 275 Ill. 5380; Glover v. Condell, 
45 N.E. 178, 163 Ill. 566, 35 L.R.A. 360. 


Kan.—Miller v. Miller, 136 P. 953, 
91 Kan. 1, L.R.A.1915A 671, Ann.Cas. 
1917A 918. 


eich ae Amour y. Rivard, 2 Mich. 


N.J.—Condict’s Ex’rs y. King, 
N.J.Eq. 375. 


N.Y.—Van Horne v. Campbell, 3 N. 


13 


He S164 701, 9008 NEY. OSI te bey snare 
166 [rearg den 3 N.E. 901, 101 N.Y. 
609]; Matter of Talmage, 52 N.Y.S. 


710, 32 App.Div. 10 [aff 57 N.E. 1125, 
160 N.Y. 704]. 


Ohio.—Westwater vv. Guitnent 
Ohio N.P.N.S. 209, 228 [quot Cyc]. 


Pa.—In re Coates St., 2 Ashm. 12. 


N.B.—Kerrison v. Kaye, 2 N.B.Eq. 
455. 


And see cases infra notes 24-32. 


24. Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256; Munro v. Collins, 7 S. 
W. 461, 95 Mo. 38; Rapalye vo Ra- 
palye, 27 Barb. (N.Y.) 610; O’Hara’s 
Adm’r v. Peirano, 8 Ohio N.P.N.S. 581. 


Consumable chattels as not sub- 
jects of remainder see supra § 1661 
text and notes 47, 48. 


25. Crawford v. Clark, 36 S.E. 404, 
110 Ga. 729, 6 Prob.Rep. Ann. 15. 


[a] “An executory bequest is such 
a disposition of personalty or money 
by will that thereby no estate vests 
at the death of the testator but only 
on some future contingency.” Craw- 
ford, v., ‘Clark, 36. Sih) 404-1 tomiGar 
W295, Td85, 0 Prob. Rep.Ann. 15. 


Wature of executory devises in gen- 
eral see supra § 1662. 


26. Van Horne v. Campbell, 3 N.E. 
316; (7715, £00! NuYs 287,253) Amend 66 
[rearg den 3 N.H. 901, 101 N.Y. 609]. 


[a] Power of unlimited disposi- 
tion which will defeat limitation over 
must be a power given by the will it- 
self, either directly or by necessary 
implication, and a power attaching 
merely as a legal incident to the es- 
tate given by the will will not defeat 
a limitation over, and the rule applies 
equally to bequests and _ devises. 
Parker v. Milam, (Tenn.) 61 S.W.(2d) 
674. 


[b] After absolute gift there can 
be no executory devise or bequest. 
Talbot v. Snodgrass, 100 N.W. 500, 124 
Iowa 681; Bramley v. White, 183 N.E. 
761, 281 Mass. 343; Hay v. Hay, 25 
S:Gin Ge Suse 
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590. [69 C.J.] 


ed an exceutory bequest.?7 


marrying.®° 


tory devise.®? 


[§ 1669] 17. Whether Interests Are Vested or 
Contingent*—a. Generally?*—(1) Definitions 
Distinctions. According to the generally accepted 
definition, an interest is contingent when it is lim- 


[c] Subsequent clauses.—A con- 
tingent estate clearly and decisively 
given cannot be taken away or cut 
down by raising a doubt on the ex- 
tent or meaning or application of a 
subsequent clause, nor by inference 
therefrom, nor by any subsequent 
words of the clause giving that es- 
tate. Union Trust Co. of New York 
v. Cole; 190 N.Y.S. 855, 198 App.Div. 
534. 


27. St. Amour v. Rivard, 2 Mich. 
294: Westwater v. Guitner, 18 Ohio 
INSEANES) 209228) [quot Cyeq. 

28. Ill—Glover v. Condell, 45 N. 
MCs lGS ee OOOO men, B00. 


N.H.—Ladd v. Harvey, 21 N.H. 514. 

INay.-—Jackson) v. Staats, 11 Johns. 
337, 6 Am.D. 376. 

Ohio.—Westwater v. Guitner, 
Ohio N.P.N.S. 209, 228 [quot Cyc]. 

Pa.—Hauer’s Lessee v. Sheetz, 2 
Binn. 532 [rev 3 Yeates 205]. 


Va.—Royall v. Eppes, 2 Munf. (16 
Wa.) 479. 

29. Hauer’s Lessee v. Sheetz, 2 
Binn. (Pa.) 532 [rev 3 Yeates 205]. 


80. State v. Warrington, 4 Del. 55; 
Williams v. Floyd, 112 A. 377, 12 Del. 
Che 256: 

31. See supra § 1661. 

32. Glover v. Condell, 45 N.E. 173, 
163 Il]. 566, 35 L.R.A. 360; Westwater 
v. Guitner, 18 Ohio N.P.N.S. 209, 228 
[quot Cyc]. 
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33. Cross references: 


Construction and operation of deeds 
as to estates and interests created 
see Deeds §§ 278-338. 


“Contingent” see 13 C.J. p 114. 


Bstates on condition generally see Es- 
tates §§ 30-42. 


“Vested” see 67 C.J. p 239. 


34. Ala.—Andrews vy. Russell, 28 
So. 708, 127 Ala. 195. 

Ga.—Saussy v. Powers, 100 S.E. 
566, 149 Ga. 471. 

Hawaii.—Knight v. Carter, yal 
Hawaii 535. 

Ill.—Smith v. West, 103 Ill. 332. 

Ind.—Gibson  v.., Seymour, .2. NE. 


305, 102 Ind. 485, 52 Am.R. 688. 


Iowa.—Williamson v. Youngs, 203 
N.W. 28, 200 Iowa 672. 


Ky.—Davie’s Px’r v. City of Louis- 
ville, 188 S.W. 911,171 Ky. 668; May’s 
Heirs v. Slaughter, 3 A.K.Marsh. 505. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203. 


Md.—Clagett v. 
Gill 83. 


Worthington, 3 


An executory devise or 
bequest of personal property may be created by a 
limitation over upon the first devisee dying without 
issue,?® or before reaching a certain age,”® or on his 
At the time when the common law did 
not permit the creation of remainders in personal 
property,®! any limitation over of a future interest 
in personalty necessarily operated only as an execu- 
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tained person.*® 


and. 


Mich.—Markham v. Hufford, 82 N. 
W. 222, 123 Mich. 505, 81 Am.S.R. 222, 
48 L.R.A. 580. 


N.J.—Den ex dem. Micheau vy. Craw- 
ford, 8 N.J.Law 90. 


N.Y.—Tayloe v. Gould, 10 Barb. 
888; In re Sackett, 218 N.Y.S. 385, 128 
Misc. 240. 


Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197. [aff 161 N.E. 49, 118 
Ohio St. 346]; Peck v. Chatfield, 156 
N.E. 459, 24 Ohio App. i76. 


Pa.—Gilliland v. Bredin, 63 Pa. 393; 
In re Phillips’ Mstate, 16 Pa.Dist.& 
ie 555; Roney’s Est., 18 Pa.Dist. 
75. 


R.I.—Butler v. Butler, 101 A. 115, 
40 R.I. 425; Dubois v. Barbour, 61 A. 
DACA Teal SII 


Vt.—In re Beach’s Dstate, 151 A. 
654, 103 Vt. 70; In re Henry’s Will, 
134 A. 632, 99 Vt. 437, 49 A.L.R. 169. 


N.S.—Duggan v. Duggan, 22 N.S. 
Aare on other grounds 17 Can.S.C. 
35. See infra § 1677. 


36. U.S.—Cuyler v. Ferrill, 
Cas.No. 3,523, 1 Abb. 169. 


Colo.—Hignett v. Sherman, 224 P. 
411, 75 Colo. 64. 


or curse ie v. Hubbard, 33 Conn. 


Ga.—I 
BH. 448, 176 Ga. 94. 


Idaho.—In re Zimmer’s Estate, 276 
P. 302, 47 Idaho 368. 


Dl.— Wills v. Southwell, 
70, 334 Ill. 448; Gray v. Shinn, 127 N. 
My 75550 2338 UN) Osi CA rmestroneg iv. 
Barber, 88 N.B. 246, 239 Ill. 389; Flan- 
ner v. Fellows, 68 N.E. 1057, 206 Ill. 
136; Hawkins v. Bohling, 48 N.E. 94, 
168 Ill. 214; Smith v. West, 103 111. 
eee Corney v. Corney, 257 111.App. 


Kan.—Caple v. Warburton, 264 P. 
47, 125 Kan. 290. 


Ky.—Fidelity & Columbia Trust Co. 
v. Tiffany, 260 S.W. 357, 202 Ky. 618. 


ep sciinges v. Stephenson, 99 Mass. 
38. 


Gi. 


166 N.E. 


Mo rautz v. Lemp, 46 S.W.(2d) 
LBD; 329 Mo. 580; Gates v. Seibert, 57 
SW. LOGS) lion Mo. 254, 80 Am.S.R. 


N.Y.—Hopkins v. Hopkins, 1 Hun 
352, 8 Thomps.&C. 527; Bettinger v. 
Montgomery, 210 N.Y.S, 320, 124 Mise. 
906 [cit Cyc]. 


N.C.—Patrick vy. Beatty, 
572, 202 N.C. 454 [cit Cyc]. 


Ohio.—Millison y. Drake, 175 N.E. 
34, 37 Ohio App. 559 [aff 174 N.E. 776, 


*By JAMES R. WILSON (§§ 1669-1702). 


163 S.H. 


[§§ 1668-1669 


ited to take effect upon the happening of an uncer- 
tain or doubtful event,** or the person or persons to 
whom it is limited are not ascertained or yet in be- 
ing.2® A vested estate, it is usually said, exists when 
there i is an immediate right of present enjoyment, or 
a present fixed right of future enjoyment in an ascer- 


In the latter ease the estate is vest- 


ed in interest,?” while in the former it is vested not 
only in interest but also in possession.*® 
definition contained in some statutes an estate is 
vested if there is a person in being who would have 
an immediate right to possession upon the ceasing of 
an intermediate or precedent estate;*° and some of 


Under the 


123 Ohio St. 2497; 
Ohio C.A. 118. 


Pa.—In re Reed’s Estate, 161 A. 729. 
307 Pa. 482; In re Brown’s Estate, 137 
A. 132, 289 Pa..101; Wheaton Coal Co. 
v. Harris, 135 A. 637, 288 Pa. 294; In 
re McCauley’s Estate, 101 A. 827, 257 
Pa. 377; In re.Neel’s Estate, 97 A. 
502, 252 Pa. 394; In re Long’s Estate, 
77 A. 924, 228 Pa. 594; In re Phillips’ 
Hstate, 55 A. 210, 205 Pa. 504, 97 Am. 
S.R. 743; Manderson vy. Lukens, 23 
Pa. 31, 62 Am.D. 312; In re Harned’s 
Estate, 54 Pa.Super. 47; Bebout’s Es- 
tate, 11 Pa.Dist &Co. 787; Geisse’s 
Estate, 3 Pa.Dist.&Co. 138; In re 
Hartley, 25 Pa.Dist. 623; Corbin v. 
Wilson, 2 Ashm. 178. 


R.I.—Petition of Norris, 125 A. 84, 
46) Rely 5a. 


Tenn.—McGill v. Gardner, 
46 S.W. 767. 


Va.—Allison v. Allison’s Ex’rs, 44 
S.E. 904; 101 Vai “5875 63) ERAS 9205 
Tes v. Goode, 7 Leigh (34 Va.) 


Wis.—In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366; In re Moran’s Will, 
96 N.W. 367, 188 Wis. 177; Webster vy. 
Morris, 28 N.W. 353, 66 Wis. 366. 


N.S.—Chipman vy. Ross, 52 N.S. 129. 


Ont.—Re Ward, 33 Ont... 262, 8 
Ont.W.N. 76. 


Newfoundl.—Prowse v. 
Newfoundl. 869. 


[a] An other definition —‘“An es- 
tate is vested when it is limited to 
a person in being and is to take effect 
on the determination of a preceding 
particular estate.” Pingrey v. Rulon, 
92 INVES -592,, 2460 £095 siatge 


37. Smith y. West, 403- Hy s32- 
Gates v. Seibert, 57 S.W. 1065, 157 
Mo. 254, 80 Am.S.R. 625. 


Soo. Smith ov. West, 103, 0332" 
Gates v. Seibert, 57 S.W. 1065, 157 
Mo. 254, 80 Am.S.R. 625. 


39. Wilber v. Wilber, 59 N.E. 264, 
165, N.Y. 4673" Dana ‘v: Murray, 26 N. 
BOR As Os Iai) N.Y. 604; Sheridan v. House, 
4 Abb.Dec. 218, 4 Keyes 569; Trow- 
bridge v. Coss, ULOL INGY St 1108, 126 
Apv.Div. 679 [aff 89 N.B. 1114, 195 
N.Y. 596]; Wadsworth v. Murray, 
By) IND AY 1038, 29 App.Div, 191 [aff 
55 N.E. 910, 161 N.Y. 274, 76 Am.S.R. 
2651; Hersee Vv. Simpson, 46 N.Y.S. 
755, 20 App.Div. 100 [aff 48 N.E. 890, 
154 N.Y. 496]; Sage v. Wheeler, 37 
N.Y.S. 1107, 3 App.Div. 38 [aff 52 N. 
BK. 1126, 158 N.Y. 679]; Matter of 
Davis’ Histate, 36 N.Y.S. 822, 91 Hun 
53 [aff 44 NE. 185, 149 NY. 539]; 
Hopkins v. Hopkins, L Mun 352; 3 
Thomps.&C. 527; In re Gates’ Estate, 
254 N.Y.S. 614, 142 Mise. 83; Betting- 
er v. Montgomery, 210 N.Y.S. 320, 124 


Alter v. Alter, 31 


(Ch.A.) 


Harvey, 7 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the cases have adopted this definition without stat- 
utory authority.*? Although it has been said that 
a contingent estate is one which gives no present 
right,*4 for the purpose of affording the beneficiary 
protection a contingent estate may be regarded as 
giving a present interest where there is a person in 
being who would take if the prior estate were to 
cease Immediately.42, If the person to take is cer- 
tain to this extent, a gift of a future contingent es- 
tate gives to the taker more than a bare possibility 
or a mere chance of sharing in the estate such as 
those who take by intestate succession have,*? and 
in such a case some courts often speak of a vested 
right or interest in a contingent estate,t* a vested 
contingent interest,+> or the vesting of the right to 
a contingent estate.*® 


Classification of cases. It has been said: ‘Most 
of the cases to be met with in the books relating to 
the vesting of testamentary dispositions will be 
found to fall within one or the other of the follow- 
ing’ classes: (1) Where the gift takes effect, both 
in interest and possession, at the death of the tes- 
tator; and this is always the case when limited per 


Mise. 906; In re McQueen’s Will, 163 
N.Y.S. 287, 99 Misc. 185. 


[a] Statutory rule said to make 
vested interest something different 
from, vested interest at common law. 
—Smaw v. Young, 20 So. 370, 109 
Ala. 528. 


Application where person to take ve 
ascertained by termination of prior rare Carey v. 
estate see infra § 1677. ¢ 


40. Klingman v, Gilbert, 135 P. 
682, 684, 90 Kan. 545 [cit Cyc]; But- 
ler v. Butler, 101 A. 115, 40 R.I. 425. 


41. Fidelity & Columbia Trust Co. 
v. Tiffany, 260 S.W. 357, 202 Ky. 618. 


42. Duggan oo iS See 17 Can.S.C. 
343 [rev 22 N.S. 20]. 


43. National Park Bank of New 
York v. Billings, 129 N.Y.S. 846, 144 
App.Div. 536 [aff and certified ques- 
tions answered 96 N.E. 1122, 203 N.Y. 
556]. v. 

44, Nickerson v. Harding, 166 N. 
KE. 703, 267 Mass. 203; Clarke v. Fay, 
91 N.E. 328, 205 Mass. 228, 27 L.R.A. 
N.S. 454; Minot v. Purrington, 77 N. 
E. 630, 190 Mass. 336; Alexander v. 
McPeck, 75 N.H..88, 189 Mass. 34; 
Shaw v. Eckley, 47 N.E. 609, 169 Mass. 
119; Dunn v. Sargent, 101 Mass. 336; 
Roosa v. Harrington, 64 N.E. 1, 171 
N.Y. 341, 8 Prob.Rep.Ann. 30. 


45. Hyde v. Hopkins, 296 S.W. 382, 
317 Mo. 587. 


46. Bartram vy. Powell, 89 A. 885, 
88 Conn. 86; Wadsworth v. Murray, 
55 N.E. 910, 161 N.Y. 274, 76 Am.S.R. 
265 faff 51 N.Y.S. 1038, 29 App.Div. 
191]; Cushman v. Cushman, 102 N.Y. 
S. 258, 116 App.Div. 763 [aff 84 N.H. 
1112, 191 N.Y. 505]; Sage v. Wheeler, 
387 N.Y.S. 1107, 3 App-Div. 38 [aff 52 N. 
E. 1126, 158 N.Y. 679]. 


47. McCartney v. 
210, 215, 118 Ill. 408. 


48. Construction to determine 
whether postponement intended to re- 
late to possession or vesting see in- 
fra § 1684. 

49. U.S.—Doe ex dem. Poor v. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869; Title 
Guarantee & Trust Co. v. Ward, 164 
FF. 459. 

Ala.—High’s _Adm’r v. Worley’s 
Adm’x, 32 Ala. 709; Savage v. Ben- 
ham, 17 Ala. 119; Gregg v. Bethea, 
6 Port. 9 


408, 83 Colo. 575. 


7 Del.Ch. 162. 


Ga.—Cleghorn v. 
86 Ga. 496. 


28 Hawali 590. 
Idaho.—In 


nom. Falk v. State 


Osburn, 9 N.E. 


149 Ind. 51. 


N.W. 37, 213 Iowa 
142 N.W. 


Md.—Ridgely v. 
100 Md. 230; Webb 


Rep.Ann. 280; Von 
der Horst, 41 A. 
Meyer v. Hisler, 29 


nam, 102 Mass. Dis 
Allen 350; 


Pick. 352. 


Mich.—Hibler v. 
361, 104 Mich. 274. 


Osburn, 9 N.E. 


135, 329 Mo. 580; 


N.H. 121. 
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Aaa y i vy. Campbell, 13 Ark. 
Colo.—Carmichael vy. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339; Harrison v. Moore, 
380 A. 55, 64 Conn. 344. 


Pettyjohn, 
Frost v. McCaulley, 


Hawaii.—in re Isenberg’s Estate, 


re Rothchild’s Estate, 
283 P. 598, 48 Idaho 485 [cert den sub 
409, 281 U.S. 757, 74 L.Ed. 1167]. 
Tll.—Martin v. McCune, 
489, 318 Ill. 585; Armstrong v. Barber, 
88 N.E. 246, 239 Ill. 
Corney v. Corney, 257 Ill.App. 13. 
Ind.—Moore vy. Gary, 48 N.E. 630, 


Iowa.—In re Gordon’s Hstate, 236|S. 506, 


418, 160 Iowa 708. 
Ky.—Neely v. Merritt, 9 Bush 346. 


Me.—Union Safe Deposit Co. y. | 281. 
Dudley, 72 A. 166, 104 Me. 297. 


Ridgely, 59 A. 731, 
92 Md. 101, 84 Am.S.R. 499, 6 Prob. 


Mass.—Minot v. Purrington, 77 N. 
BH. 630, 190 Mass. 336; 


Goddard v. Johnson, 14 


Minn.—Brookhouse vy. Pray, 100 N. 
W. 235, 92 Minn. 448. 


Miss.—Cobb v. Pense, 
Haneock v. Titus & Co., 39 Miss. 224. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
Deacon v. St. Louis 
Union Trust Co., 197 S.W. 261, 
669; Bredell v. Collier, 40 Mo. 287. 


N.H.—Snow v. Durgin, 47 A. 89, 70 
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verba de praesenti, unless such vesting is expressly, 
or by necessary implication deferred to a future 
period. (2) When the gift is so limited as to take 
effect, both in interest and possession, at a speci- 
fied time subsequent to the testator’s death. (3) 
Where it is limited to take effect in interest at the 
testator’s death, but the vesting in possession is de- 
ferred to a future period. (4) Where the gift is lim- 
ited in such a manner as to take effect, both in inter- 
est and possession, upon some contingency or event 
which may or may not happen till after the testator’s 
death. If the event or contingency happens after 
his death, the gift will, of course, then vest absolute- 
ly; if before, it will then so vest at the testator’s 
death. These several kinds of limitations are ap- 
plicable alike to classes and individuals.”4* 


[§ 1670] (2) Postponement, and Contingencies as 
to Possession or Enjoyment.*® <A testamentary gift 
may be vested in interest although the possession or 
actual enjoyment is postponed to a future time,*® 
and the fact that it is uncertain whether or not the 
beneficiary will ever actually enjoy or possess his es- 
tate does not render it contingent, for it is uncer- 


N.J.—Fairly v. Kline, 3 N.J.Law 
754, 4 Am.D. 414; Traverso v. Traver- 
so, 133 A. 705, 99 N.J.Eq. 514 [aff 137 
A. 919, 101 N.J.Eq. 308]; Baldwin vy. 
Trowbridge, 50 A. 494, 62 N.J.Eq. 468; 
Adams v. Woolman, 26 A. 451, 50 N. 
J.Eq. 516; Perrine v. Newell, 23 A. 
492, 49 N.J.Eq. 57; Herbert’s Ex’rs v. 
Post, 26 N.J.Eq. 278. 


N.Y.—In re Hitchcock’s Will, 118 
N.E. 220, 222 N.Y. 57; Greenland v. 
Waddell, 22 N.E. 367, 116 N.Y. 234, 
15 Am.S.R. 400; Goebel v. Wolf, 21 
N.E. 388, 113 N.Y. 405, 10 Am.S.R. 464; 
Henderson v. Henderson, 20 N.E. 814, 
113 N.Y. 1; Bushnell v. Carpenter, 
92 N.Y. 270, 16 N.Y.Wkly.Dig. 440 [aff 
28 Hun 19, 15,N.Y.Wkly.Dig. 559]; 
Warner v. Durant, 76 N.Y. 133 [aff 15 
Hun 450]; Loder v. Hatfield, 71 N.Y. 
92 [aff 4 Hun 36, 6 Thomps.&C. 229]; 
Lovett v. Gillender, 35 N.Y. 617 [aff 
44 Barb. 560]; Dodge v. Pond, 23 N.Y. 
389; McCartney |69; In re Weinstein’s Mstate, 91 N.Y. 
210, 118 Ill. 403;|S. 1117, 99 App.Div. 623 [aff 89 N.Y.S. 
535, 43 Misc. 577, 4 Mills Surr. 331]; 
Titus v. Weeks, 37 Barb: 136; In re 
Deaken’s Estate, 257 N.Y.S. 839, 143 
Mise. 647; In re Low’s Will, 241 N.Y. 
136 Mise. 532 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
414, aff 178 N.E. 817, 257 N.Y. 613]. 


N.C.—Culbertson v. Frost, 54 N.C. 


Cole, 426i. 


5 Del. 
44 A. 779, 


Scott, 12 S.E. 876, 


of Idaho, 50 S.Ct. 


149 N.E. 


6; Blain v. Dean, 


Ohio.—Swerer v. Ohio Wesleyan 
University, 27 Ohio Cir.Ct. 144. 


v. Webb, 48 A..95, : 2 
552, 244 Pa. 161; In re Long’s Estate, 
77 A. 924, 228 Pa. 594; In re Smith’s 
Estate, 175 A. 426, (2269 Pare Vs04. 
Schwartz’s Appeal, 13 A. 212, 119 Pa. 
337; Reed’s Appeal, 11 A. 787, 118 Pa. 
215, 4 Am.S.R. 588; Little’s Appeal, 
11 A. 520, 117 Pa. 14; McClure’s Ap- 
peal, 72 Pa. 414; Borda’s Hst., 10 Pa. 
Dist. 117. 


R.I.—Newport Trust Co. v. Chap- 
pell, 101 A. 323, 40 R.I. 383. 


Va.—Selby v. Morgan’s Ex’rs, 6 
Munf. (20 Va.) 156. 


Wis.—In re Roth’s Will, 210 N.W. 
16 So. 419;| 826, 191 Wis. 366; In re Reynolds’ 
Will, 138 N.W. 1019, 154 Wis. 375. 


Eng.—Crickett v. Dolby, 3 Ves.Jr. 
13, 30 Reprint 866. 


Ont.—Kirby v. Bangs, 27 Ont.A. 17; 
Re Stevens, 14 Ont. 707; Arkell v. 
Roach, 5 Ont. 699; Fulton v. Fulton, 
24 Grant Ch. 422. 


der Horst v. Von 
124, 88 Md. 127; 
Md. 28. 


Sears v. Put- 
Liane v. Lane, 8 


Hibler, 62 N.W. 


271 Mo. 
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tainty as to the right to that enjoyment which differ- 
entiates a contingent from a vested interest.°° 
sequently, where the will contains words of post- 
ponement or futurity the time of vesting depends up- 
on whether the postponement or futurity was intend- 
payment, enjoyment, or de- 


ed to relate merely to the 


WILLS 


Con- 


50. U.S.—Smith v. Sweetser, 19 F.[ 402, 174 Iowa 461. 


(2d) 974. 

Colo.—Hignett v. Sherman, 224 P 
411, 75 Colo. 64. 

Conn.—Mahoney v. Mahoney, 120 A. 


342, 98 Conn. 525. 
Idaho.—In re Zimmer’s Estate, 276 


P. 302, 47 Idaho 368. 

Ill.— Hawkins v. Bohling, 48 N.E. 
94, 168 Ill. 214. 

Ind.—Corey v. Springer, 37 N.E. 


te 138 Ind. 506. 


y.—Campbell v. Hinton, 150 S.W. 
676 *i50 Ky. 546. 


Mass.—Eldridge _ v. 
Cush. 516. 


N.H.—Abbott v. Lewis, 
77 N.H. 94. 5 


N.J.—Potter v. Nixon, 86 A. 444, 81 
N.J.Eq. 338 [aff 91 A. 1670, 82 N.J. Eq. 
661]; Dusenberry v. Johnson, 45 , 
103, 59 N.J.Eq. 336. But see Haywood 
Vv. Shreve, 44 N.J.Law 94 (dictum to 
the effect that contingent estates are 
those which come into enjoyment or 
possession on the happening of some 
uncertain event). 


N.Y.—Lewis v. Howe, 66 N.B. 975, 


Eldridge, 9 


88 A. 98, 


1101, 174 N.Y. 340, 8 Prob.Rep.Ann. 
593. 

Pa.—Wheaton Coal Co. v. Harris, 
Tbe CAN EOSts ess Pan 204) Hoods v7. 
Maires, 99 A. 481, 255 Pa. 128; Long’s 
Estate, 39 Pa.Super. 323 [aff 77 A. 


924, 228 Pa. 594]. 


R.I.—Petition of Norris, 125 A. 84, 
AGE RD 5 U. 


Wis.—In re Moran’s Will, 96 N.W. 
DOUROS PVs. witits 


fa] Certainty of actual enjoyment 
unnecessary.—(1) If the person who 
is to take is in esse and is named in 
the will, and the right to the property 
does not depend upon any dubious or 
uncertain event, the estate is vested 
although the beneficiary may be pr e- 
vented from coming into actual enjoy- 
ment by subsequent events. Haw- 
kins v. Bohling, 48 N.E. 94, 168 111. 
214. (2) Uncertainty as to the time 
when the taker will be entitled to the 
full possession and enjoyment of the 
property does not make contingent an 
estate which is otherwise vested. 
Pingrey v. Rulon, 92 N.H. 592, 246 Ill. 
109. 


[b] Test stated.—It is a well-set- 
tled rule, repeated in numerous cases, 
that the test in determining if an 
interest is vested or contingent is not 
the certainty or uncertainty of ob- 
taining actual possession, nor the de- 
feasibility or indefeasibility of the 
right of possession, inasmuch as es- 
tates may be vested in interest though 
without present right of possession. 
So long as a present right exists to 
a future possession the estate is vest- 
ed, even though actual possession may 
be defeated by a future event.” 
Wheaton Coal Co. v. Harris, 135 A, 
637, 638, 288 Pa. 294. 


Defeasibility as affecting vesting 
see infra § 1671. 


51. Ala.—-Henderson v. Henderson, 
97 So. 353, 210 Ala. 73. 


Tll.—Hoblit v. Howser, 170 N.E. 
Oye Tos dlls ese TL A. TAR, 11046) 


Iowa.—Lingo v. Smith, 156 N.W. 


Neb.—Hill v. Hill, 132 N.W. 738, 
90 Neb. 43, 38 L.R.A.N.S. 198. 


N.J.—Hesselbrock v. First Nat. 
Bank & Trust Co. of Montclair, 150 
A. 783, 106 N.J-Eq. 339. 


N.Y.—Goebel v. Wolf, 21 N.E. 388, 
113 N.Y. 405, 10 Am.S.R. 464; JIiveritt 
Vv. jnveritt, 99 N.Y. 39 [rev 29. Barb. 
112]. 
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Ohio.—Westwater v. Guitner, 
Ohio N.P. 209, 229) [eit Cye]. 


Pa.—In re Packer’s Estate, 92 A. 
70, 246 Pa. 116; Pennock v. Eagles, 
102 Pa. 290. 


Tex.—Walker v. Thornton, (Civ. 
een 124 S.W. 166. 
gp rents Will, 127 <A. 


t.—In re 

» 98 Vit. 29 
Wis.—In re “Fouks’ Will, 238 N.W. 
869, 206 Wis. 69; In re Roth’s Will, 
210 N.W. 826, 191 Wis. 366. 


[a] Bule stated.—‘‘Another rule of 
frequent and here of particular ap- 
plication is that, if a future event or 
time is involved, the nature of the 
interest depends upon whether such 
future event or time concerns the gift 
itself or merely the payment of it; 
when futurity is annexed to the sub- 
stance of the gift, the vesting is post- 
poned, but if annexed to the time of 
payment only, the legacy vests im- 


294, 


mediately.” First Nat. Bank v. Som- 
ers, 1387 A. 737, 739, 106 Conn. 267. 
52. Ala.—Betts v. Renfro, 148 So. 


406; Henderson v. Henderson, 97 So. 
353, 210 Ala. 73; Andrews v. Russell, 
28 So. 703, 127 Ala. 195; High’s Adm’r 
v. Worley’s Adm’x, 32 Ala. 709. 


Colo.—In re Schleier’s Estate, 13 P. 


(id) 22735 91 (Colo. Wits Duenett, -v. 
Sherman, 224 P. 411, 75 Colo. 64. 


Conn.—Mead v. Close, 161 A. 799, 
115 Conn. 443; Belcher v. Phelps, 144 
A. 659, 109 Conn. 7. 


Del.—Rubencane y. Mckee, 6 A. 639, 
6 Del.Ch. 40. 


Fla.—Sorrels v. McNally, 
106, 89 Fla. 457. 


Ga.—Toucher v. Hawkins, 123 S.B. 
618, 158 Ga. 482. 


Hawaii.—In re Estate of Isenberg, 
28 Hawaii 590. 


Tll—McComb vy. Morford, 119 N.F. 


105 So. 


601, 283 Ill. 584;’ Houck v. Herrick, 
179 Ill.App. 274. 

Ind.—Heilman y. Heilman, 28 N.E. 
SLOW 29" Ind. 159. 

Iowa.—Johnson vy. Coler, 174 N.W. 
654, 187 Iowa 734; Alden v. Meling, 
170 N.W. 757, 185 Iowa 394; Toner vy. 


Collins, 25 
Am.R. 346. 


Kan.—Strom v. Wood, 164 P. 1100, 
100 Kan. 556. 


Ky.—Wallingford vy. De Bell, 
Mon. 551. 


Me.—Davis v. McKown, 160 A. 45 
131 Me. 203; Cook v. Stevens, 134 
196, eli2ib Me. 378; Higgins v. Beck 
100 A. 553, 116 Me. 127, 4 A.L.R. 124 
Verrill v. Weymouth, 68 Me. 318. 


Md.—O’Byrne vy. O’Byrne’s Adm’r, 9 
Md. 512. 


Mass.—Bryant v. Flanders, 87 N.B. 


N.W. 287, 67 Iowa 369, 56 


L5rB. 
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livery of the gift, or to the substance thereof.** 
There is a vesting in interest, as of the testator’s 
death, if the gift is absolute and the futurity or 
event is annexed only to the payment, enjoyment, 
or delivery of the gift,°? but if the futurity or event 
is annexed to the substance of the gift the vesting 


Pike v. Stephen- 
99 Mass. 188; Eldridge v. El- 
9 Cush. 516; Furness v. Fox, 
1 Cush. 134, 48 Am.D. 598. 


Neb.—Hill v. Hill, 132 N.W. 738, 
Neb. 43, 38 L.R.A.N.S. 198. 


N.H.—Buber v. Buber, 155 A. 54, 
85 N.H. 160; Abbott v. Lewis, 88 A. 
98, 77 N.H. 94. 


N.J.—People’s Bank & Trust Co. 
of Westfield v. Brewer, 151 A. 552, 107 
N.J.Eq. 7; Martin v. Gifford, 138 A. 
103, 164. N.J.Eq. 411; Clement v. Crev- 
eling, 91 A. 89, 83 N.J.Hq. 318 [rev 
88 A. 189, 82 .N.J.Eq. 27]; Potter v. 
Nixon, 86 A. 444, 81 N.J.Eq. 338 [aff 
91 A. 1070, 82 N.J.Eq. 66 Moore v. 
Matthews, 61 A. 743, 70 N.J.Eq. 373; 
Barnes Cycle Co. v. Haines, A. 
515, 69 N.J.Eq. 651; Dusenberry v. 
Johnson, 45 A. 103, 59 N.J.Eq. 336; 
Pert v. Herbert’s -Ex’rs, 27 N.J.Eq. 

N.Y.—Fulton Trust Co. of New 
York v.-Phillips, 113 N.B. 558, 218 N. 
Y. 573, L.R.A.1918E 1070; Roosa v. 
Harrington, 64 N.E. 1, 171 N.Y. 341; 
Miller -v..Gilbert, 38 N.E. 979, 144 N. 
Y. 68; Matter of Gardner, 35 N.E. 
439, 140 N.Y. 122; Smith v. Edwards, 
88 N.Y. 92, 14 N.Y.Wkly.Dig. 4384 [aff 
23 Hun 228]; Loder v. Hatfield, 71 N. 
Y. 92 [aff 4 Hun 36, 6 Thomps.&C. 
229]; Manice v. Manice, 43 N.Y. 303 
[mod 1 Lans. 348]; Everitt v. Ever- 
itt, ZO, Nuva 39 breve 29) “Barb. ‘al aile 
Tucker v. Bishop, 16 N.Y. 402; In re 
Inslee’s Will, 251 N.¥.S. 251, 233 App. 
Div. 144; In re Seif’s Will, 209 N.Y. 
Sey OA, 312 App.Div. 558; "Hersee v. 
Simpson, 46 N.Y.S. 755, 20 App. Div. 
100 [aff 48 N.B. 890, 154 N.Y. 496]; 
In re Flint’s Will, 266 N.Y.S. 392, 148 
Mise. 474; In re Hayes’ Estate, 263 
N.Y.S. 730, 146 Mise. 660; In re Shi- 
man’s Estate, 224 N.Y.S. 363, 130 Misc. 
716; In re Rochester Trust & Safe 
Deposit Co., 222 N.Y.S. 256, 129 Misc. 
318; Bettinger Vv. Montgomery, 210 
N.Y.S. 320, 124 Misc. 906; Empson vy. 
Impson, 204 N.Y.S. 118, 123 Misc. i: 
In re Munroe, 177 N.Y.S. 783, 107 
Misc. 408 [aff 178 N.Y.S. 905,190 App. 
Div. 884]; In re Toms’ Bstate, 147 N. 
Y.S. 550, 84 Mise. 312; Paterson v. 
Ellis’ Wy’rs, 11 Wend. 259; Marsh v. 
Wheeler, 2 Hdw. 156; Larocque~v. 
Clark, 1 Redf.Surr. 469. 


N.C.—Sims v. Smith, 59 N.C. 347; 
Fuller v. Fuller, 58 N.C. 223; Ford v. 
Whedbee, 21 N.C. 16; Perry v. Rhodes, 
6 N.C. 140, 4 N.C. 11. 


Ohio.—Stahl v. Mohr, 172 N.E. 431, 
35 Ohio A, 411. 


Pa.—In re Reed’s Estate, 
729, 307 Pa. 482; In re Weir’s Estate, 
161 A. 730, 307 Pa. 461; In re Brown’s 
Hstate, 137 A. 132, 289 Pa. 101; In re 
Marshall’s Bstate, 105 A. 63, 262 Pa. 
145; In re Bait’s Estate, 99 A. 471, 
255 Pa. 169; In re Smith’s Estate, 75 
A. 425, 226 Pa. 304; Pennock v. Ea- 
gles, 102-\Pa. 290; Burd’s Ex’r! v. 
Burd’s Adm’r, 40 Pa. 182; Chew’s Ap- 
peal,.37 Pa. 23; Drayer v. Roudebush, 
70 Pa.Super. 330; In re Bahn’s Es- 
tate, 57 Pa.Super. "457; Ferguson’s Es- 
tate, 31 Pa.Super. 422; Bebout’s: Es- 
tate, 11 Pa. Dist:&Co. “787; — Barclay’s 
WS. Zsa. Dist, Woe Burke’s Hst., 20 
Pa.Dist. 703; Hallowell’s HSt.,. 00 Pa. 
Co. 5965 Gill’s Est., 5 Pa.Co, 616. 


R.I.—Petition of Norris, 125 A. 84, 
46 SRE bien Burt hers: Butler, 101 A. 
115, 40 RT; 425; Og e v. Rogers, ui 


574, 
son, 
dridge, 


201 Mass. 373; 


90 
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Yor later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1670-1671] 


in interest is postponed or suspended.*? 
words, “where the legacy or devise is given to a per- 
son to be paid at a future time, it vests immediate- 
When, however, it is not given until a future 
time, it is contingent and does not vest until that 
Although possession is withheld, 
there may be an interest which is vested in enjoy- 
ment where the beneficiary is given the income from 
the property and has full and absolute control of the 


ly. 


time oceurs.’’4_ 


disposition of the same.®® 


[§ 1671] (38) Defeasibility 
Over.°° 


R.I. 38. 


Tenn.—Harris v. Alderson, 4 Sneed 
250; Underwood v. Dismukes, Meigs 
299. 

Tex.—Walker v. 
App.) 124 S.W. 166. 


Vt.—In re Carter’s Will, 134 A. 581, 


Thornton, (Civ. 


TOM Vite OOO Le cA La, eet LOO pe LE 
Thayer’s Estate, 139 I NEP ATR OS SAS 


204; In re Mansur’s Will, 127 A. 297, 
98 Vit. 2965 >In re Harris’ Estate, 73 
A IA vS2aN ta 99: 


Wis.—In re Fouks’ Will, 238 N.W. 
869, 206 Wis. 69; In re Roth’s Will, 
ZAO0 ONE Wes 2o. U9 Wis. -366 3) rin. ore 
O’Brien’s Will, 180 N.W. 141, 173 Wis. 
41. 


B.C.—yYorkshire, ete., Trust Co. v. 
Morton, [1926] 4 Dom.L.R. 887, [1926] 
3 West.Wkly. 370. 


Ont.—Re McBurney, 49 Ont.L. 1; 
Re Sproule, 17 Ont. 334. 
Newfoundl.—Re Duder, 7 New- 


oe 186. 


Ala.—Johnson y. Terry, 36 So. 
qe 139 Ala. 614. 


Cal.-—In re Blake’s Estate, 
287, 157 Cal. 448. 


Conn.—First Nat. Bank v. Somers, 
AST Ala hols OG s Conn--726'7;. (Col tity: 
Hubbard, 33 Conn. 281. 


Ga.—Allen v. Whitaker, 


Iowa.—In re Phearman’s 
ase N.W. 8256, 211 Iowa 1137, 
674. 


Me.—Snow v. Snow, 49 Me. 159. 


N.J.—Hesselbrock v. First Nat. 
Bank & Trust Co. of Montclair, 150 
AS G83., 106) SN. J. wa. 839.50 Muller, ov. 
Cox, 130 A. 811, 98 N.J.Eq. 188. 


N.Y.—Dougherty .v. Thompson, 60 
N.E. 760, 167 N.Y. 472; Ciark v. Cam- 
mann, 54 N.E. 709, 160 N.Y. 315; 
Gillis v. McGillis, 49 N.E. 145, 154 N. 
M4 SAR Greenland v. Waddell, 22 N. 
1367, 116 N.Y. 234, 15 Am.S.R. 400: 
Delafield v. Shipman, 9 N.E.. 184, 103 
N.Y. 463, 18 Abb.N.Cas. 291; 
man v. Rollins, 9S NEY.3tt ‘Trev 33 
Hun 89]; Shindler v. Robinson, 135 
N.Y.S. 1056, 150 App.Div. 875; In re 
Sackett, 218 N.Y.S. 385, 128 Misc. 240; 
In re Berry’s Wil}, 207 N.Y.S. 651, 124 
Misc. 145; Beckett v. Morgan, 263 N. 
Y.S. 521, 122 Misc. 228. 


N.C.—Scales v. Barringer, 133 S.E. 
410, 192 N.C. 94; Webb v. Biles, 161 
N.E. 218, 27 Ohio App. 197 [aff 161 N. 
KE. 49, 118 Ohio St. 346]; Peck v. Chat- 
field, 156 N.E. 459, 24 Ohio App. 176. 


Pa.—In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 76 A.L.R. 1339; 
In re Feeney’s Estate, 142 A. 284, 293 
Pa. 273; Geissler v. Reading Trust 
CoreOlc Aw (94 0a2 Ou pe aun oc Osa lnk re 
Sternbergh’s Estate, 95 A. 404, 250 
Pa. 167; In re Grothe’s Estate, 85 A. 
141, 237 Pa. 262; Gilliland v. Bredin, 
63 Pa. 393; In re Berg’s Hstate, 96 Pa. 
Super. 125; Evan's Estate, 5 Pa.Dist. 
&Co. 551; White’s Est., 41 Pa.Co. 663. 
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HQ Si sikr. 


34 Ga. 6. 


Estate, 
82 A.L.R. 


and 
While it has been said that a vested legacy 


Ship- ; 


WILLS 


In other 


t [69 C.J.] 593 


is one to which there is a fixed mn indefeasible right 
to payment,°’ indefeasibility is not, in general, re- 
garded as an essential characteristic of a vested es- 
tate or interest.°® 
erwise absolute and vested is not rendered contin- 
gent by reason of the fact that it is liable to be di- 
vested or defeated upon the subsequent happening 
of a contingency,®® such as a condition subsequent,®? 
or the exercise of a power of appointment or dispo- 


A testamentary gift which is oth- 


sition ;°! or as where there is a gift over on the death 


Limitations 
enjoyment ;°” or 


Vt.—In re Beach’s Hstate, 151 A. 
654, 103 Vt. 70; In re Henry’s Will, 
134 A. 632, 99 Vt. 437, 49 A.L.R. 169. 


Wis.—In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366. 


Eng.—Leake v. Robinson, 2 Meriv. 
363, 35 Reprint 979. 


54. In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; McCartney v. Os- 
burn, 9 N. BL, 2110, 118 Ill. 403; Magof- 
fin v. Patton, 4 Rawle (Pa.j-113. See 
to same effect Belcher v. Phelps, 144 
A. 659, 109 Conn. 7. 


55. Ward v. Sage, 185 F. 7, 108 C. 
C.A. 413; Title Guarantee & Trust Co. 
v. Ward, 164 F. 459. 

56. Cross references: 

Defeasible fee created by limitation 
over on death without issue see su- 
pra § 1553. 

Gifts over on death generally see su- 
pra § 4, 

Presence or absence of limitation over 
as indicative of intention as to vest- 
an of prior interest see infra § 
1690. 

Qualified, defeasible, or conditional 
fees see supra § 1551 

Vested interests divesting see infra §§ 
1741-1747. 

Whether gift over is vested or con- 
tingent see infra § 1697. 


&7. In re-Central Union Trust Co. 
of New York, 183 N.Y.S. 671, 193 App. 
Div. 292. 

58. See cases infra notes 59-67. 

59. Ala.—Sherrod Vv. Sherrod’s 
Adm’rs, 38 Ala. 537. 

Cal.—In re Cross’ Estate, 127 P. 70, 
163 Cal. 778. 

Conn.—Mahoney v. Mahoney, 120 
A. 342, 98 Conn. 525. 

Ill.—Hoblit v. Howser, 170 N.E. 257, 
338 Ill. 328, 71 ALL.R. 1046. 

Ind.—Hillis vy. Dils, 100 N.E. 1047, 
102 N.E. 140, 53 Ind.App. 576. 

Md.—Ridgely v. Ridgely, 59 A. 731, 


100 Md. 230. 


N.J.—Fidelity Union Trust Cop ve 
Dignan, 146 A. 466, 105 N.J.Eq. 750. 


N.Y.—Stringer v. Young, 83 N.E. 
690, 191 N.Y. 157; In re Munroe, 177 
N.Y.S. 783, 107 Mise. 408 [aff 178 N. 
Y.S. 905, 190 App.Div. 884]. 


N.C.—Savings Bank & Trust Co. v. 
Johnson, 84 S.E. 355, 168 N.C. 304. 


Ohio.—Stark v. Marsh, 29 Ohio C.A. 
417. 


Pa.—In re Marshall’s Estate, 105 A. 
63, 262 Pa. 145; In re McCauley’s Hs- 
tate, 101° A. (827, 257° Panes 775) In re 
Neel’s Estate, 97 A. 502, 252 Pa. 394; 
Pittsburgh Safe Deposit, etc., Co. v. 
Wood, 50 A. 920, 201 Pa. 420; Man- 
derson y. Lukens, Won Pango ds 62 Am.D. 
312; Muhr’s Est., 15 Pa. Dist. Baia: 
Macalester’s Estate, Sea DAS. 103, 
4) PaCon oso Stallman’s Estate, 2 


of the beneficiary before the time for possession or 


on the occurrence of his death with- 


Pa. Dist. 265, 13° Pa.Co. 111. 


Eng.—Willis v. Plaskett, 4 Beavy. 
208, 5 Jur. 572, 49 Reprint 318; Jones 
v. Davies, 28 Wkly.Rep. 455. 


60. See infra § 1672. 


61. Den ex dem. Micheau y. Craw- 
ford, 8 N.J.Law 90. 


62. U.S.—McArthur v. Scott, 5 S. 
Ct. 652, 113 U.S. 340, 28 L.Ed. 1015. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn, 339. 


Ill.—Ducker v. Wear, etc., Dry 
Goods Co., 34 N.E. 558, 146 Ill. 9, 37 
Am.S.R. 135. 


Ind.—Heilman v. Heilman, 28 N.E. 
310, 129 Ind. 59. 


Ky.—Jackson’s Adm’r v. Sublett, 10 
B.Mon. 467; Caldwell’s Ex’rs y. Kin- 
kead, 1 B.Mon. 228. ‘ 


Me.—Kimball v. Crocker, 53 Me. 263. 


Md.—Boyd v. Sachs, 28 A. 391, 78 
Md. 491. 

Mass.—Commissioner of Corpora- 
tions and Taxation v. Alford, 184 N. 
BE. 437; Wardwell v. Hale, 37 N.E. 196, 
161 Mass. 396, 42 Am.S.R. 413; Lenz 
v. Prescott, 11 N.E. 923, 144 Mass. 505; 
Dodd v, Winship, 11-N.E. 588, 144 
Mass. 461; Daniels v. Eldredge, 125 
Mass. 356. 


N.J.—Hull v. Eddy, 14 N.J.Law 169; 
Boges v. Boggs, 60 A. 1114, 69 N.J.Ea. 
497; Bonnell’s Ex’rs v. Bonnell, 20 
A. 895, 47 N.J.Eq. 540; Miller v. Colt, 
32 N.J.Eq. 6 [aff 33 N.J.Hq nyc 
Kearney vy. Kearney, 17 N.J. ina's 


N.Y.—Campbell v. Stokes, 36 N.E. 
811, 142 N.Y. 23; Henderson vy. Hen- 
derson, 20 N.E. 814, 113 N.Y. 1; Rob- 
ert v. Corning, 89 N.Y. 225, 15 wee 
Wkly.Dig. 78 [aff 23 Hun 299, TAINS 
Wkly.Dig. 442]: Matter of Lehman, 37 
NOY. 5S.) 1086-2 App.Div. 531; In re 
Valentine, 13 N.Y.S. 444, 59 Hun 619 
{aff 28 N.H. 252, 128 N.Y. 611]; Camp 
v. Cronkright, 13 N.Y.S. 307, 59 Hun 
488; Hopkins v. Hopkins, 1 Hun 352, 
3 Thomps. AC BYES Paterson vy. Ellis’ 
Ex’rs, 11 Wend. 259; Williamson vy. 
Field’s Ix’rs & Devisees, 2 Sandf.Ch. 
533; Matter of Goodrich, 2 Redf.Surr. 
45; Pinney v. Fancher, 3 Bradf.Surr. 
198; Weyman’s Ex’rs v. Ringold, 1 
Bradf.Surr. 40. 


N.C.—Davis v. Parker, 69 N.C. 271. 


Ohio.—Jeffers vy. Lampson, 10 Ohio 
St) Lok: 


Pa.—In re Reed’s Estate, 161 A. 729, 
307 Pa. 482; Wheaton Coal Co. v. Har. 
Lis, 13> A. 63 7, 288 Pa. 294; In re Mc- 
Cauley’ S Estate, 101 A. 827, 257 Pa. 
3877; Hood v. Maires, 99 A. 481, 255 
Pa. 128; Batione’s Estate, 20 A. 572, 
136 Pa. 307 [aff 23 Wkly.N.C. 406]: 
Biddle’s Appeal, 69 Pa. 190; Kerr v. 
Bosler, 62 Pa. 183; Churchman’s Ap- 
peal, 12 A. 600, 9 Pa.Cas. 428. 


R.I.—Petition of Norris, 125 A. 84, 
46 RI. 57%. 
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out issue,®* lineal descendants,*4 or heirs,®® or with 
issue,°® or before reaching a certain age.** 


Partial defeasibility, of course, does not prevent 
an estate or interest from being vested.** 
absolute gift is not contingent because it is to a 
class which may subsequently open up to let in oth- 
ers,°® or because it is subject to a power of sale or 
disposition in others, the exercise of which may op- 
erate to defeat the gift in whole or in part.”° 


[§ 1672] (4) Conditions and Charges.71 
a condition precedent is imposed the estate or inter- 
est cannot vest until the happening or performance 
of the condition,?? but if the condition is a condi- 
tion subsequent the estate or interest may vest im- 
mediately, subject to being divested.** 


S.C.—Boykin vy. Boykin, 21 S.C. 513. 
3 S.E. 


387, 83 Va. 724. 


Wis.—Baker v. McLeod’s Estate, 48 
N.W. 657, 79 Wis. 534. 


Eng.—Armytage v. Wilkinson, 3 
App.Cas. 355; Littlejohns v. House- 
hold, 21 Beav. 29, 52 Reprint 769; 
White v. Baker, 2 De G.F.&J. 55, 63 
Eng.Ch. 43, 45 Reprint 542; Baldwin 
v. Rogers, 3 De G.M.&G. 649, 52 Eng. 
Ch. 506, 43 Reprint 255; Hutcheon 
v. Mannington, 1 Ves.Jr. 366, 30 Re- 
print 388. 


Newfoundl.—Prowse v. Harvey, 7 
Newfoundl. 869. 


Alta.—Re Cust, 3 Alta.L. 35. 


{a] Tilustration.—Where a. legacy 
is made payable at a future time, cer- 
tain to arrive, and not subject to con- 
ditions precedent, it is vested, where 
there is a person in esse at the time 
of the testator’s death capable of tak- 
ing when the time arrives, although 
his interest is liable to be defeated 
altogether by his own death because 
of a gift over. In re Reed’s Estate, 
161 A. 729, 307 Pa. 482. 


63. Ga.—Sumpter v. Carter, 42 S.E. 
324, 115 Ga. 893, 60 L.R.A. 274; Chewn- 
ing v. Shumate, 32 S.E. 544, 106 Ga. 
751. 


Md.—Godwin vy. Banks, 
87 Md. 425. 


Mass.—Buswell v. Newcomb, 66 N. 
Bo ¥p92, 183° Mass. (11135 Weebster v: 
Ellsworth, 18 N.E. 569, 147 Mass. 602; 
Weston vy. Weston, 125 Mass. 268. 


40 A. 268, 


N.H.—Dana v. Sanborn, 46 A. 1053, 
70 N.H. 152. 
N.J.—Dean vy. Nutley, 57 A. 1089, 


70 N.J.Law 217; Dilts v. Clayhaunce, 
62.A. 672, 70 N.J.Eq. 10; Neilson v. 
Bishop, 17 A. 962, 45 N.J.Eq. 473; 
Rowe’s Ex’rs v. White, 16 N.J.Eq. 411, 
84 Am.D. 169. 

QQ 


N.Y.—Post v. Hover, 33 N.Y. 593 
[aff 30 Barb. 312]; Bunyan v, Pear- 
son, 40 N.Y.S. 429, 8 App.Div. 84; 
Hitchcock v. Peaslee, 35 N.Y.S. 423, 
89 Hun 506; Goerlitz v. Malawista, 
8 N.Y.S. 832, 56 Hun 120 [aff 30 N.E. 
GSen USO UN An OS Sle 


N.C.—Williams v. Biggs, 96 S.B. 
643, 176 N.C. 48; Baird v. Winstead, 
Sins H 590, 123 N.C 18a: 


Pa.—In re Billings’ Estate, 110 A. 
768, 268 Pa. 71; In re Barker’s Estate, 
28 A. 365, 368, 159 Pa, 518; Pennsyl- 
vania Co.’s Appeals, LAS 82, 84, 109 
Pa. 489; Glading’s Estate, 13 Pa. Dist. 
314, 29 Pa.Co. 485; Shepherd’s Est., 8 
Pa.Co. 520; Gill’s Estate, 5 Pa.Co. 616. 


Va.—Withers’ Adm’r y. Sims, 80 Va. 


‘WILLS 


tlewt= 


Thus an 


Where 


That land 


651. 
Eng.—In re Sanders, L.R. 1 Eq. 675; 
Luby v. Hamilton, 1 Ir.Eq. 305. 


64. In re Long’s Estate, 77 A. 924, 
228 Pa. 594. 


[a]. Illustration.—A gift to a lega- 
tee to be paid at the-end of a certain 
period, but if he dies without lineal 
descendants before the end of that 
period then to be paid to other per- 
sons, is a vested interest although it 
is subject to be divested by the lega- 
tee’s death within the period speci- 
fied without lineal descendants. In 
Sa ara Estate, 77 A. 924, 228 Pa. 


65. Cowan, McClung & Co. 
Wells, 5 Lea (Tenn.) 682. 


66. Lamprey v. Whitehead, 54 A. 
803, 64 N.J.Eq. 408; In re Weir’s Es- 
tate, 161 A. 730, 307 Pa. 461; Ward 
v. Brownh,. [1916],2°A.C. 121; Drum- 
mond v. Hawthorne, (Can.) [1931] 4 
Dom.L.R. 188. 


67. Conn.—State v. Main, 87 A. 38, 
87 Conn. 175; Sterling v. Ives, 62 A. 
948, 78 Conn. 498. 

Ga.—Bowman v. Long, 23 Ga. 242. 


Ill.— Bush v. Hamill, 112 N.E. 375, 
273 Ill. 132. 


Ind.—Boling y. Miller, 33 N.E. 354, 
133 Ind. 602. 


Md.—vVon der Horst vy. Von der 
Horst, 41 A. 124, 88 Md. 127. 


fae eee iene v. White, 136 Mass. 


N.J.—Neilson v. Bishop, 17 A. 962, 
45 N.J.Eq. 473; Kearney v. Kearney, 
17 N.J.Eq. 59 [aff 17 N.J.Eq. 504]. 


N.Y.—Post v. Hover, 33 N.Y. 593 
[aff 30 Barb. 312]; Roome vy. Phillips, 


Vv. 


24 N.Y. 463. 
Pa.—Menoher’s Estate, 18 Pa.Su- 
per. 335. 
cect of v. Heath, 2 Patt.&H. 
ies dora James, 51 L.T.Rep.N.S. 
596 
68. See infra text and notes 69-70. 
69. See infra § 1695. 


70. Hawkins v. Bohling, 48 N.E. 
94, 168 Ell. 214; Ducker vy. Wear, etc., 
Dry Goods Co., 34 N.E. 558, 146 Il. 
OF. Sil ATi Soyo ge 


71. Conditions generally see infra 
§§ 1751-1820. 


72. Boal v. Metropolitan’ Museum 
of Art of City of New York, 298 F. 
894 [rev 292 F. 303]; Dickey v. Citi- 
zens’ State Bank of Fairmount, (Ind. 
App.) 180 N.E. 36; Clausen v. Leary, 
166 A. 628, 113 N.J.Hq. 3824; Im re 


[§§ 1671-1673 


devised is charged with the payment of a specified 
amount of money does not affect the vesting of ti- 


[§ 1673] (5) Contingency on Which Estate or In- 
terest Depends in General.’® 
some future event which may or may not occu 
Mere uncertainty as to the exact time an event will 
happen does not make it such a contingency as will 
render an interest contingent, for it is uncertainty 
that the contingency will ever occur rather than un- 
certainty as to the time of occurrence that makes 
an interest contingent.*7 
are dependent on the death of a named person, an 
event which is certain to happen sooner or later, are 
rarely regarded as contingent.*® 


A 


“contingency” 1s 
r 76 


Consequently, gifts which 


If a gift is made 


Thompson’s Hstate, 155 A. 925, 304 
Pa. 349, 76 A.L.R. 1339. 


Construction and effect of condi- 
tions precedent generally see infra § 
1781. 


73. Ala.—Stewart v. Morris, 79 So. 
DA. Ai’ Pek ea ley 


Conn.—Colonial Trust Co. v. Wal- 
dron, 152 A. 69, 112 Conn. 216; State 
v. Main, 87 A. 38, 87 Conn. 175. 


Tll.— Weaver v. Ashcraft, 171 N.E. 
139, 389 Ill. 197;° Hoblit v. Howser, 
NeBE257, 2338 DM s2ss fae Aelia 

; Baley v. Strahan, 145 N.E. 359, 
314 Ill. 213; Jackson vy. Knapp, 130 
N.E. 524, 297 Ill. 213. 


Kan.—Davis v. Davis, 
121 Kan. 312. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580. 


N.J.—Muller v. Cox, 130 A. 811, 98 
N.J.Eq. 188. 


N.Y.—Matter of Hart, 70 N.Y.S. 
933, 61 App.Div. 587 [aff 61 N.E. 1130, 
168 N.Y. 640]. 


Pa.—Craft’s Est., 43 Pa.Co. 76. 


R.I.—Petition of Norris, 125 A. 84, 
AG RL. 5%; a aiaye v. Wood, 15 A. 
88, 16 R.I. 274 


Tenn. Seta v. Mercer, 198 S.W. 
253, 138 Tenn. 415. 


W.Va.—Suter v. Suter, 70 S.E. 705, 
68 W.Va. 690, Ann.Cas.1912B 405. 


Censtruction and effect of condi- 
Lita ae generally see infra 
if 


74. Jackson v. Lane, 105 So. 223, 
213 Ala. 344; Leininger Vv. Reichle, 
148 N.E. 384, 317 Ill. 625. 


75. Validity of particular condi- 
tions see infra §§ 1755-1780. 


76. Devin v. McCoy, 93 N.E. 1013, 
48 Ind.App. 379. 


77. In re McQueen’s Will, 
Y.S. 287, 99 Mise. 185. 


246 P. 982, 


163 N. 


73. Iowa.—Archer v. Jacobs, 101 
N.W. 195, 125| lowa 467, 10 Prob.Rep. 
Ann, 275. 


Mass.—Bryant v. Flanders, 87 N.E. 
574, 201 Mass. 373, 14 Prob.Rep.Ann. 
ee Pike v. Stephenson, 99 Mass. 
188; Fay v. Sylvester, 2 Gray 171. 


N.H.—Hall_v. Wiggin, 29 A. 671, 
67 N.H. 89; Benton v. Benton, 20 A. 
365, 66 N.H. 169. 


N.Y.—Owens vy. Owens, 
1108, 64 App.Div. 212; 
Clark, 1 Redf.Surr. 469. 


Pa.—Bebout’s Hstate, 11 Pa.Dist.& 
Co. 787. 


Ont.—Re Rose, 13 Ont.W.N. 23. 


16 PONE 
Larocque v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1673-1676] 


contingent wpon the happening of an event which 
calinot occur after the testator’s death the gift is 
of no force or effect whatsoever.7® To make a gift 
contingent the contingency stated must relate to “the 
particular gift involved.8° If the interest is made 
to depend on two or more contingencies, all of which 
must concur and exist at the same time, all of them 
must take place before a vesting can occur.*! 


[§ 1674] (6) Interposition of Trustee. .The fact 
that the legal title and control of the property are 
given to another in trust does not prevent the bene- 
ficiary from having a vested interest, as there may 
be vested equitable, as well as vested legal, inter- 
ests.52 In other words, in so far as concerns the 
question of whether an interest is vested or contin- 
gent, a gift to trustees for the benefit of another is 
the same as it would be if it had been made, without 
the intervention of trustees, directly to the ultimate 
beneficiary.** 


[§ 1675] (7) As Affected by Nature of Property 
Devised or Bequeathed. Although it has been said 


Construction of adverbs of time 


used in connection with death of life} 1037, 89 Me. 128; 


WILLS 


Me.—Woodman v. 


[69 C.J.] 595 


that in old times it was doubted whether the tech- 
nical term “vested” had any real application to prop- 
erty not real at eommon law, because of the fact 
that the rules of law applied to the vesting of estates 
in real property were of common-law origin while the 
rules applicable to the vesting of legacies were main- 
ly of civil-law origin,®** it is now generally settled, 
sometimes by statute,*® that the vesting of interests 
in personalty is subject to the same rules as the 
vesting of estates in real property,’* particularly 
where both real and personal property are included 
together in the will.§* It has been said, however, 
that while this is true as a general rule, yet in con- 
struing the language of a will relating to an intcrest 
in land more technical terms may be essential to 
make plain the nature of the estate granted than in 
a gift of personalty.’® If there is a direction to sell 
and convert the property into personalty it will be 
treated as personalty for the purpose of determining 
the nature of the estate although the sale is post- 
poned to a future time.®® 


[§ 1676] (8) Uncertainty as to Kind or Amount 


83. - Hignett -v. 24 eee 


41 De T5eColoss64: 


Woodman, 35 A. Sherman, 


Verrill v. Wey- 


tenant see infra § 1739. 


_ 7% Oetjen v. Diemmer, 42 S.E. 
388, 115 Ga. 1005; McInnes v. Spil- 
lane, (Mass.) 185 N.E. 47. 


Contingent wills see supra § 256 
in 68 C.J. 


80. Mayo v. Carrington, 4 Call (8 
Va.) 472, 2 Am.D. 580; In re Lang- 
Jands, 87 L.J.Ch. 1. 


[a] Fustration.—Where there is 
a gift to surviving children with a 
gift over to the issue of those who 
die before the period of distribution 
the issue of deceased children take 
free from the contingency of sur- 


vivorship. In re Langlands, 87 L.J. 
Cha 1: 
81. In re Hartson’s Estate, (Cal.) 


245 Pi C20) "1715" Phompson “v.) Hum= 
phrey, 101 S.E. 738, 179 N.C. 44; Hin- 
ton v. Milburn’s Ex’rs, 23 W.Va. 166; 
Grey v. Pearson, 6 H.L.Cas. 61, 10 
Reprint 1216 [aff 3 De G.M.&G. 398, 
52 Eng.Ch. 310, 48 Reprint 156]. 


82. U.S.—Potter v. Couch, 11 S.Ct. 
10054 240 GW.S412967 8b. 1. Ed. 721; 
Brigham v. Peter Bent Brigham Hos- 
pital, 13458". 513,67 C.C.A. 393. 


Cal. In re Reith’s Estate, 77 P. 


942, 144 Cal. 314, 10 Prob.Rep.Ann. 
206; In re Fair, 60 P. 442, 64 P. 1000, 
132 Cal. 523, 84 Am.S.R. 70. 


Colo.—Hignett v. Sherman, 224 P. 
411, 75 Colo. 64. 


Conn.—Beardsley_ v. Bridgeport 
Protestant Orphan Asylum, 57 A. 165, 
76 Conn. 560; Loomer v. Loomer, 57 
A. 167, 76 Conn. 522; Bates v. Spoon- 
er, 54 A. 305, 75 Conn. 501; Mitchell v. 
Mitchell, 47 A. 325, 738 Conn. 303, 6 
Prob.Rep. Ann. 223. 


Hawaii.—In re Isenberg’s Estate, 
28 Hawaii 590. 


Tll.—Armstrong v. Barber, 88 N.E. 
246, 239 Ill. 389; Hawkins v. Bohling, 
48 N.E. 94, 168 Ill. 214; Scofield v. 
Olcott, 11 N.E. 351, 120 Tl. 362; Santa 
Clara Female Academy v. Sullivan, 6 
INGE 183, (116M Ts 63.75; 456 Am FR. 07.65 
Hempstead v. Dickson, 20 Ill. 193, 71 
Am.D. 260. 


Ky.—Brock v. Conkwright, 200 S.W. 
962, 179 Ky. 555; Nevell’s Adm’r vy. 
Dunaway, 86 S.W. 514, 27 Ky.L. 678; 
Field v. Burbridge, 42 S.W. 912, 19 
Ky.L. 1131. 


mouth, 68 Me. 318. 
Md.—Tayloe v. Mosher, 29 Md. 443. 


Mass.—Codman v. Brigham, 72 N.E. 
1008, 187 Mass. 309, 105 Am.S.R. 394, 
10 Prob.Rep.Ann. 49. 


Mich.—Perrin v. Lepper, 40 N.W. 
859, 72 Mich. 454; Rock River Paper 
Co. v. Fisk, 10 N.W. 344, 47 Mich. 212. 


Mo.—Bredell v. Collier, 40 Mo. 287. 


N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466, 105 N.J.Eq. 750. 


N.Y.—Weinstein v. Weber, 70 N.E. 
115, 178 N.Y. 94; Sayles v. Best, 3 
N.E. 636, 140 N.Y. 368; In re Gardner, 
36, N.E., 439, 140. N.Y. 122; In re Tien- 
ken, 30 N.E. 109, 131 N.Y. 391; Goebel 
v. Wolf, 21 N.E. 388, 113 N.Y. 405, 10 
Am.S.R. 464; Stevenson v. Lesley, 70 
N.Y.-512 [aff 9 Hun 637]; Embury v. 
Sheldon, 68 N.Y. 227, 2 Abb.N.Cas. 
404; Tompkins y. Verplanck, 42 N.Y. 
S. 412, 10 App.Div. 572 [mod on other 
grounds 49 N.E. 135, 154 N.Y. 534, 3 
Prob.Rep.Ann. 357]; Williams v. Sec- 
ond Congregational Soec., 18 N.Y.S. 
820, 64 Hun 163; In re Lapham’s Will, 
37 Hun 15; Thompson v. Conway, 23 
Hun 621; Matter of Brooks’ Estate, 
10 N.Y.S. 20, 2 Conn.Surr. 172; Brown- 
son v. Gifford, 8 How.Pr. 389; Wil- 
liamson v. Field’s Ex’rs & Devisees, 2 
Sandf.Ch. 533. 


NOG —Carson.nv. “Carson; .162 ence: 
57;- Donnell v. Mateer’s Ex’rs, 40 N. 
CMs 


Ohio.—Bolton’s Trustees v. Ohio 
Nat. Bank, 33 N. E. 1115, 50 Ohio St. 
290; Gillis v. Long, 8 Ohio N.P.N.S. 1. 


Pa.—In re McKinstry’s Estate, 145 
A. 806, 296 Pa. 185; Ritter’s Appeal, 
42 A. 384, 190 Pa. 102; Millard’s Ap- 
peal, 87 Pa. 457. 


R.I.—Caswell v. Robinson, 42 A. 
877, 21 R.I. 193; Staples v. De Wolf; 


S Rag 74. 

Tenn.—Redmond v. Coles, (Ch.A.) 
52 S.W. 660. 

Tex.—Walker v. Thornton, (Civ. 


App.) 124 S.W. 166. 


Wis.—Scott v. West, 24 N.W. 161, 
63 Wis. 529 [reh den 25 N.W. 18]. 

Eng.—Phipps v. Ackers, 9 Cl&F. 
583, 8 Reprint 539 [aff 5 Sim. 44, 9 
Eng.Ch. 44, 58 Reprint 254]. 


Ont.—Kirby v. Bangs, 27 Ont.A. 17. 


84. In re United States Trust Co. 
of New York, 138 N.Y.S. 150, 78 Misc. 
227, 9 Mills Surr. 496; Scott v. West, 
24 N.W. 161, 25 N.W. 18,°63 Wis. 529. 
See Boal v. Metropolitan Museum of 
Art of City of New York, 298 F. 894 
[rev 292 F. 303] (where it is said that 
future estates in tangible personal 
property in the nature of executory 
bequests are not vested until they 
take effect in possession). 


85. In re De Puy’s Will, 185 N.Y.S. 
817, 194 App.Div. 796; In re United 
States Trust Co. of New York, 138 
reper 150, 78 Mise. 227, 9 Mills Surr. 


86. 
Conn. 447; 


Thomas v. Castle, 56 A. 854, 76 
Cole v. Cole, 126 N.E. 752, 
292 Ill. 154; Plaenker v. Smith, 52 A. 
606, 95 Md. 389; Deacon y. St. Louis 
Pee Trust Co., 197 S.W. 261, 271 Mo. 
669. 


[a] Result due to painful process 
of judicial reasoning.—‘‘What this 
state owes directly to the Revised 
Statutes other common-law countries 
have reached by a more painful proc- 
ess of judicial reasoning, which has 
substantially extended the application 
of the common-law rules governing 
the vesting of estates to the vesting 
of legacies and interests in personal- 
ty.”’ In re United States Trust Co., 
138 N.Y.S. 150, 156, 157,78 Mise. 227, 
9 Mills Surr. 496 [cit Hawkins Wills 
p 222; Theobald Wills p 559; 1 Jar- 
man Wills (6th ed) p 1397; Farmer 
v. Francis, 2 Sim.&St. 505, 57 Reprint 
439; James v. Wynford, 1 Smale&G. 
40, 65 Reprint 18]. 


87. Ala.—Travis v. Morrison, 28 
Ala, 494. 


Ind.—Heilman v. Heilman, 28 N.B. 
310, 129 Ind. 59. 


Mass.—Fay v. Sylvester, 
171. 

Mo.—Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669. 


N.Y. —Beeckman v. Schermerhorn, 3 
Sandf.Ch. 181. 


8s. Wessborg v. Merrill, 162 N.W. 
ey 106, 195 Mich. 556, L.R.A.1918E 
1074. 


gs9. In re Long’s Estate, 77 A. 924, 
228 Pa. 594. See In re Albiston'’s Es- 
tate, 94 N.W. 169, 117 Wis. 272 (hold- 
ing that a gift should be treated as 
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of Property. Asa general rule an estate or interest, 
otherwise vested, is not rendered contingent because 
the quantity or amount,®° or the kind,°®! of property 
the beneficiary will receive remains uncertain until 
a future date, or because there is a possibility that 
the subject matter of the gift will not be in exist- 
ence at all at the time for taking possession.®? 
facet that it is uncertain whether the beneficiary will 
receive the specific property given or its pecuniary 
amount in money,®* does not 
Where the operation of 
depends upon the 
amount of the estate as determined at a future time, 
a gift under either of the alternative provisions is 
95 “The fact that a trus- 
tee has power to apportion the property unequally 
among the various beneficiaries among whom it is 
to be ‘divided has been held to render the interests of 
the beneficiaries contingent, as it 1s a power which 
may be so exercised as substantially to destroy the 


value,®* or a specified 
render the gift contingent. 
several alternative provisions 


contingent until that time. 


one of personalty where it would be 
necessary to convert realty into mon- 
ey in order to carry out the directions 
of the testator). 


Vested interest in proceeds cf prop- 
erty to be sold subsequently see infra 
§ 1679. 


$0. U.S.—Smith v. 
(2d) 974. 


Ind.—Heilman y. Heilman, 28 N.E. 
310, 129 Ind. 59. 


Iowa.—-in re Gordon’s Estate, 
N.W. 37, 213 Iowa 6. 


Me.—Woodman v. Woodman, 35 A. 
1037, 89 Me. 128. 


Md.—Home for Incurablés of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 156. 


Mass.—Bryant v. Flanders, 87 N.E. 
574, 201 Mass. 378. 


N.Y.—Manice v. Manice, 43 N.Y. 
303 [mod 1 Lans. 348]; In re Mey- 
ers’ Will, 244 N.Y.S. 607, 137 Misc. 
868. 


Ohio.—Flickinger v. Saum, 40 Ohio 
St1.09 1) 


R.I.—Petition of Norris, 125 A. 84, 
46 R.I. 57. 


Tex.—Yeatman v. Haney, 
1045, 79 Tex. 67. 


[a] Wested estate in undivided and 
unascertained share.—A vested estate 
may exist in an undivided share, with- 
out it being necessary that the share 
be ascertained by separation, pro- 
vided a rule for its future ascertain- 
ment is established by the will. In re 
Campbell’s Estate, 87 P. 573, 149 Cal. 
712, 12 Prob.Rep.Ann. 156; Manice vy. 
Manice, 43 N.Y. 303. 


91. Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 
Md. 156; Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669. 


[a] Power in trustee to sell and 
reinvest proceeds in property of a 
different character does not prevent 
the beneficiary from having a vested 
interest. Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669. 


92. Woodman vy. Woodman. 35 A. 
1037, 89 Me. 128; Van Axte v. Fisher, 
22 N.E. 943, 117 N.Y. 401; Petition of 
Norris, 125 A. 84, 46 R.I. 57. 


93. 
52. 


94. Yorkshire, etc., 


Sweetser, 19 F. 
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ALYIISteeCOnmve 


Vaughan y. Dickens, 22 N.C. | 
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[§ 16 


al. 


The 


are to take.®§ 


of Proceeds. 


Morton, (B.C.) [1926] 4 Dom.L.R. 887, 
3 West.Wkly. 370. 


[a] Illustration.—An absolute gift 
of certain properiy with a provision 
that, should it exceed a _ certain 
amount in value at the time for pos- 
session, it should be sold and the 
beneficiary paid that amount out of 
the proceeds creates a vested interest 
in the beneficiary. Yorkshire, etc., 
Trust Co. v.-Morton, (B.C:) [2926]. 4 
Dom.L.R. 887, 3 West.Wkly. 370. 


95. First Nat. Bank v. Somers, 137 
A. 737, 106 Conn. 267. 


96. Lewis v. Citizens’ Nat. Bank, 
23) SuW. 667. 95 Tky.079, 15. Ky.Ja. 622° 


97. U.S._-Hanley v. Kansas, -etc., 
Coal Co., 110 F. 62. 


Ky.—Augustus v. Seabolt, 2 Mete. 
1553 


Me.—Robinson y. Palmer, 38 A. 108, 
90 Me. 246. 


N.Y.—Fargo v. Squiers, 48 IN.E. 509, 
154 N.Y. 250 [motion to am remittitur 
den 49 N.E. 1096, 154 N.Y. 767]. 


Pa.—In re Green’s Estate, 75 A. 
1078, 227 Pa. 188; McGlensey’s Es- 
tate, 37 Pa.Super. 514; Roney’s Est., 
18 Pa.Dist. 475; Henson’s Est., 13 Pa. 
Dist. 288, 29 Pa.Co. 494; Dawson v. 
Lancaster, 12 Pa,Dist. 501, 28 Pa.Co. 


657; Reed's Est; 10 Pa:Dist. 162; 
Rudy’s Hst., 6 Pa.Dist. 246; 19 Pa:Co. 
390; Price’s) Mst., 4 Pa.:Co. 614. 


Tex.—Thornton v. Zea, 55 S.W. 798, 
22 Tex.Civ.App. 509. 


Va.—Allison v. Allison’s Ex’rs, 
S.B. 904, 101 Va. 537,.63 L.R.A. 920. 


Will, 119 N. 


44 


Wis.—In re Adelman’s 
929, 188 Wis. 120. 


98. McComb v. Morford, 119 N.BE. 
601, 283 Ill. 584; McCartney v. Os- 
burn, 9 N.B. 240,-118. Diy 403: In cre 
Lennig’s Estate, 71 Pa.Super. 473; 
Henson’s Est., 138 Pa.Dist. 288, 29 Pa. 


W. 


Co. 494; Adams’s Est., 28 Pa.Co. 636; 
Reiff’s Hst., 5 Pa.Co. 512. 
Gifts to: 


Survivors see infra § 1694. 


Those who attain a certain age see 
infra § 1692. 


99. Children en ventre sa mere in- 
ome in gift to children see supra § 


Effect of will on right of posthu- 
mous child to inherit see Descent and 
Distribution § 68. 


[§ 1678] (b) Posthumous Children.°° 
ventre sa mere may be deemed in esse to the extent 
that it will be regarded as having a vested interest.* 


[§ 1679] (10) Sale of Property and Distribution 
Unless the terms of the will are such 
as to make the gift contingent until the time for 
payment of the proceeds,* the interests of the benefi- 
ciarics may be regarded as vested immediately, al- 
though the property is ordered to be sold and the 
proceeds divided or paid at a future time.* The fact 


[§§ 1676-1679 


interest of any particular beneficiary.®® 


77] (9) Certainty of Person—(a) In Gener- 
A testamentary gift creates only a contingent 
estate or interest where the person or persons who 
will take are not ascertained or yet in being.®” 
is generally the case where a future or uncertain 
event is incorporated in the description of those who 


This 


A child en 


1. Craig v. Rowland, 10 App.D.C. 
402; Tomlin v. Laws, 134 N.E. 24, 301 
Ill. 616, 26 A.L.R. 606. See Kesterson 
v. Bailey, 80 S.W. 97, 35 Tex.Civ.App. 
235 (holding that a posthumous child 
took a vested estate where he was 
born alive). 


reas In case of remainder see infra § 


3. Swann v. Austell, 261 F. 465 [aff 
257 FEF. 870 (den reh 253 F. 807) and 
cert den 40 S.Ct. 344, 252 U.S. 579, 64 
L.Ed. 726]; Boyd v. Broadwell, 19 Ill. 
App. 178. 

4 Ala.—High’s Adm’r v. Worley’s 
Adm’x, 32 Ala. 709. 


Cal.—In. re Campbell’s Estate, 87 P. 
ei 149 Cal. 712, 12 Prob.Rep.Ann. 


Del.—Hearn v. Hastings, 
L279, she Delle ha 22/98 


Ind.—Comer v. Light, 983 N.E. 660, 
175 Ind. 367 [rev (App.) 92 N.E. 344, 
and reh den 94 N.E. 325, 175 Ind. 367]. 


Iowa.—Hiller v. Herrick, 179 N.W. 
113, 117, 189 Iowa 668; “Johnson v. 
Coler, 174 N.W. 654, 656, 187 Iowa 734 
[quot Cyc]. 


Ky.—Wells v. Lewis, 4 Metc. 269; 
Hocker v. Gentry, 3 Mete. 463; Ar- 
nold’s Ex’rs v. Arnold’s Adm’r, 11 B. 
Mon. 81. 


Md.—Barnum v. 
25 


Mich.—Hogan v. Hogan, 61 N.W. 
73, 102 Mich. 641. 


N.J.—Fairly v. Kline, 3 N.J.Law 
754, 4 Am.D. 414; Huber vy. Donoghue, 
23 A. 495, 49 N.J.Eq. 125; Owen: v. 
Owen, 13 N.J.Eq. 188; Berrien v. Ber- 
rien, 4 N.J.Eq. 37. 


N.Y.—Matter of Russell, 61 N.E. 
166, 168 N.Y. 169; Fisher vy. Banta, 
66 N.Y. 468; Manice v. Manice, 43 N. 
Wiesess Chanler v. New York El. R. 
Co.,, 54 IN.Y.S. 341,834 App. Divays0bs 
Thomson v. Hill, 33 N.Y.S. $10, 87 
Hun 111 [aff 49 N.B. 1104, 155'N.Y. 
677]; Matter of Ledrich’s ‘Wstate, 22 
Ney. S57 9785" 68 Euns39'6): Bouton v. 
Thomas, 46 Hun 6; Ross v. Roberts, 
2 Hun 90, 4 Thomps. &C. 318 [aff 63 
N.Y, 65213 McKinstry v. Sanders, 2 
Thomps.&C. 181 [aff 58 N.Y. 662]; 
In re Myers’ Will, 244 N.Y.S. 607, 137 
Misc. 868; Marsh v. Wheeler, 2 Edw. 
156; Rauchfuss Vv. Rauchfuss, 3 Dem. 
Surr. 271. 


CAG v. Jennings, 


152 A. 


Barnum, 42 Md. 


89. N.C. 


¥or later cases, developments anid changes in the law see Annotations, same title and section number. 


§§ 1679-1681} 


that the testator provides the means for payment 
of a legacy out of other property which he orders to 
be sold does not affect the question of whether the 


legacy is vested or contingent.° 


[§ 1680] (11) Intention of Testator and Rules of 
As the testator has 
the undoubted right, within legal limitations, to fix 
the time of vesting of any estate created by him,® 
the question of whether or not in a given ease a par- 
ticular estate or interest is vested or contingent de- 
pends, in final analysis, upon the intention of the 
testator as gathered from the entire will.? 
rious rules, hereinafter stated,® which the courts have 
formulated to assist them in case of doubt, are for 
the most part subordinate or subsidiary rules of con- 


Construction—(a) In General. 


WILLS 


[69 C.J.] 597 


would lead to a result which is contrary to the mani- 
fest intention of the testator;° 
self fails to disclose the intention of the testator, the 


but if the will it- 


court will then invoke the settled rules of construe- 


The va- 


struction which must yield or give way when they 


Ohio.—Barkman v. Hain, 5 Ohio S.& 
C.P. 474, 5 Ohio N.P. 508. 


Pa.—Wengerd’s Estate, 22 A. 869, 
TAS RP aw Oise to a luke Ae SO0te sEvy. Onis 
Appeal, 17 -A.w23; 124 Pa. .5238; In“ re 
Bahn’s Estate, 57 Pa.Super. 457; In 
re Long’s Estate, 39 Pa.Super. 323; 
In re Adams’ Estate, 27 Pittsb.Leg.J. 
N.S. 331. 


R.I.—McCrillis v. McCrillis, 142 A 
153, 49 R.I. 240. 


Va.—Tazewell v. Smith’s Adm’r, 1 
Rand. (22 Va.) 318, 10 Am.D. 533. 


fa] Interest only in proceeds.— 
(1) The direction by a testator that 
his land be sold after the expiration 
of a certain life estate therein, and 
the proceeds divided among his chil- 
dren, is a money bequest, and vests 
no interest in the land in the chil- 
dren. Shephard v. Clark, 38 Ill.App. 
66. See Hoyt v. Day, 32 OhioSt. 101 
(where a testator, whose estate con- 
sisted of a single tract of land, oc- 
cupied as a homestead, and some per- 
sonal property, devised and _ be- 
queathed to his wife one half of all 
his real and personal estate, and the 
other half to his brothers and sis- 
ters, and the children of a deceased 
sister, naming each, and specifying 
the proportion or share of each, and 
appointed an executor, and author- 
ized and empowered him to sell and 
convey “all said real estate to the 
purchaser or purchasers thereof, if 
necessary for the purpose of distrib- 
uting” it ‘among the devisees and 
legatees aforesaid,” ‘it was held that 
this was a devise in fee, to each of 
the devisees by name, of an undivided 
estate in land, in the proportion speci- 
fied, subject only to the power of sale, 
and not a bequest of the proceeds of 
said land). (2) Property regarded as 
having character of proceeds on doc- 
trine of equitable conversion see 
Equity § 192. 


{b] Remainder interest ordered 
sold.—‘‘It has never been doubted, 
that the devisee or legatee, for whose 
benefit a sale is thus directed, takes 
by the will, an immediate vested in- 
terest; nor has it ever been held, that 
the death of the devisee or legatee 
before the sale, defeated that interest, 
unless there was some provision in 
the will, to that effect. Under such 
circumstances, the interest in the pro- 
ceeds of the sale, is as much a vested 
interest, as if the land itself had been 
immediately and directly devised to 
the devisee. The circumstance in this 
case, that the testator had only a re- 
mainder in the land, expectant on the 
death of his mother, will not vary 
the construction, in this particular, 
which ought to be given to the will.” 
Tazewell v. Smith’s Adm’r, 1 Rand. 
(22 Va.) 313;. 319, 10 Am.D. 533. 


5. Clayton v. Somers’ Ex’r, 27 N.J. 
Eq. 230. 


6. Pocock v. Gladden, 140 A. 208, 
154 Md. 249. 


7. U.S.—Smith 
(2d) 974. 


Ala.—Betts v. Renfro, 148 So. 406; 
Travis v. Morrison, 28 Ala. 494. 


GSE Bae ih v. Parsons, 26 Conn. 
ay 


Ill— Walker v. Walker, 118 N.E. 
1014, 283 Ill. 11; Starr v. Willoughby, 
T5 ON a 1029; 218. Til 4855 2 VLeRJA. 
N.S. 628, 11 Prob.Rep.Ann. 220; Ben- 
NEUL Va SeCANett, Vio) INS Oo Oyen ELL. 
434, 4 L.R.A.N.S. 470 and note. 


em eeiar ae v. Hoover, 26 Ind. 
sya bs 


Iowa,.—Johnson y. Coler, 174 N.W. 
654, 187 lowa 734. 


Mass.—McInnes v. Spillane, 185 N. 


v. Sweetser, 19 F. 


B. 47; Crapo v. Price, 76 N.E. 10438, 190° 


Mass. 317, 11 Prob.Rep.Ann. 270; Hale 
v. Hobson, 45 N.E. 9138, 167 Mass. 397. 


Minn.—State v. Willrich, 75 N.W. 
123, 72 Minn. 165. 


Mo.—Ewart v. Dalby, 5 S.W.(2d) 
428, 319 Mo. 108; Plummer v. Brown, 
287 S.W. 316, 325, 315 Mo. 627 [quot 
Cyc]. 


N.J.—In re Collins’ Estate, 133 A. 
188, 99 N.J.Eq. 233; Chambers v. 
Sharp, 48 A. 222, 61 N.J.Eq. 253; Gif- 
ford v. Thorn, 9 N.J.Eq. 702. 


N.Y.—Dougherty v. Thompson, 60 
N.E. 760, 167 N.Y. 472; Williams v. 
Jones, 60 N.E&. 240, 166 N.Y. 522; Pa- 
get v. Melcher, 51 N.E. 24, -156-N.Y. 
399; Bowditch v. Ayrault, 34 N.E. 514, 
138 N.Y. 222; Shipman v. Rollins, 98 
N.Y. 311 [rev 33 Hun 89]; Hobson 
y.—Hale, 95- N.Y. 588; Shindler v. 
Robinson, 
Div. 875; In re Brown’s Estate, 237 
N.Y.S. 649, 135 Misc. 48; In re Roch- 
ester Trust & Safe Deposit Co., 222 
N.Y.S. 256, 129 Misc. 318; In re Sac- 
kett, 218 N.Y.S. 385, 128 Misc. 240; 
Empson v. Empson, 204 N.Y.S. 118, 
123 Mise. 1; Matter of Ridgway, 4 
Redf.Surr. 226; Hamlin v. Osgood, 1 
Redf.Surr. 409; Bradley v. Amidon, 
10 Paige 235. 


Ohio.—Swerer v. Ohio Wesleyan 
Univ., 2 Ohio N.P.N.S. 333. 


Pa.—Biddle’s Appeal, 99 Pa. 
Candler v. Dinkle, 4 Watts 
Price’s Estate, 10 Pa.Dist.&Co. 
White’s Hst., 41 Pa.Co. 663. 


R.1.—Petition of Norris,.125 A. 84, 
46 RI. 57; Rhode Island Hospital 
MrusteCOtv. ONOYV ES, LOO Ato oo eon bone 
323. 


S.D.—In re Walsh's Estate, 239 N. 
W. 240. 


135 N.Y.S. 1056, 150 App.’ 


tion to determine whether the interest was intend- 
ed to be vested or contingent.!° 
that these rules are not positive rules of law nor 
means of discovering the testator’s intention, but 
rather are applied as tests of that intention, when 
obseure, in order to reach a judicial determination." 


[§ 1681] (b) Construction in Favor of Vesting 
and Harly Vesting. 
heretofore stated,1? a clearly manifested intention 
as to the time of vesting will prevail over the rules of 
construction in favor of vesting,!® but the law fa- 


It has been said 


In accordance with the rules 


Tenn.—Underwood v. Dismukes, 
Meigs 299. 
Tex.—Anderson vy. Menefee, (Civ. 


App.) 174 S.W. 904. 


Vt.—In re Henry’s Will, 134 A. 632, 
99 Vt. 487, 49 A.L.R. 169; In re Thay- 
er’s Estate, 130 A. 683, 99 Vt. 204. 


Wis.—In re Cramer’s Will, 198 N. 
W. 382, 183 Wis. 516; In re Moran’s 
Will, 96 N.W. 367, 118 Wis. 177. 


Eng.—Beckton vy. Burton, 27 Beav. 
99, 54 Reprint 39. 


Newfoundl.—Prowse v. Harvey, 7 
Newfoundl. 869. 


[a] ‘In the last analysis the ques- 
tion involved is absolutely one of con- 
struction of the will and the intention 
of the testator derived from the lan- 
guage used, the general facts sur- 
rounding the testator and all the 
provisions of the testamentary docu- 
ment, and then to apply such princi- 
ples and rules of construction as will 
aid in the determination of the tes- 
tator’s intention and desire, assisted 
by the authorities as laid down by the 
courts in the many cases of this 
nature that have been before them.” 
In re Rochester Trust & Safe Deposit 
Co., 222 N.Y.S. 256, 259, 129 Misc. 318. 


[b] Whole scheme of devise or 
will considered.—The intent of the 
testator must be judged not by the 
mere forms of expression used but by 
the whole scheme of the devise or 
will. In re Brown’s Estate, 137 A. 
132, 289 Pa. 101. 


e See infra §§ 1681-1691. 


In re Blake’s Estate, 108 P. 287, 
167, Cal. 448; Easton v. Hall, 154 N.E. 
ZUG e S2oe Tu oom. Armstrong v. Bar- 
ber, 88 N.E. 246, 239 Ill. 389; Green- 
ough Vv. Peterson, 266 TiL.App. 544; 
Fulton Trust Co. of New York v. 


Phillips, 113 N.E.. 558, 218 N.Y. 573) 
L.R.A.1918E 1070; Salter v. Drowne, 
98 N.E. 401, 205 N.Y. 204; Clark v. 


Cammann, 54 N.E. 709, 160 N.Y. 315; 
Matter of Seebeck, 35 N.E. 429, 140 
N.Y. 241; Goebel v. Wolf, 21 N.E. 
388, 213 N.Y. 405, 10 Am.S:R) 464: 
Underwood Vv. Dismukes, Meigs 
(Tenn.) 299. 


[a] Rules can be invoked to aid 
but not defeat intenticn.—Ogden vy. 
Ogden, 82 N.Y.S. 710, 40 Misc. 473. 


For exceptions made to rules where 
contrary intent is manifested see in- 
fra §§ 1682-1691. 


10. In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366. 

ilo > Petition, of “Norris, 1257 A. 84, 
AG Iah. 4's 

12. See supra § 1680. 

13. U.S.—Carey v. Sherwood, 193 
FE. 290. 
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vors the early vesting of testamentary gifts.14 Ifa |. contrary intention does not clearly appear an in- 


Ala.—Bingham v. Sumner, 89 So. 
479, 206 Ala. 266; Fowlkes v. Clay, 
SS. 50. 661, 205% Alan 5235" Pearce \V. 
Pearce, 74 So. 952, 199 Ala. 491; Trav- 
is v. Morrison, 28 Ala. 494; Nixon v. 
Robbins, 24 Ala. 663; Gregg v. Bethea, 
Port: 9: 


Cal.—In re Blake’s Estate, 108 P. 


287, 157 Cal. 448; In re Washburn’s 
HMstate, 106 P. 415, 11 Cal.App. 735, 
Conn.—Loomer v. Loomer, 57 A. 


167, 76 Conn. 522; Greene v. Hunting- 
ton, 46 A. 883, 73 Conn. 106, 5 Prob. 
Rep.Ann. 448. 


Ill.—Smith v. Chester, 112 N.E. 325, 
272 Ill. 428, Ann.Cas.1917A 925; Wal- 
lace v. Foxwell, -95 N.E. 985, 250 Ill. 
6116 50) TRANS. 682;))+Heiseny v 
Ellis, 93 N.H. 362, 247 Ill. 418; Drake 
v. Steele, 89 N.E. 1018, 242 Ill. 301; 
Armsirong v. Barber, 88 N.H. 246, 239 
Ill. 389; Starr v. Willoughby, 75 N.E. 
1029, 218 Ill. 485, 2 L.R.A.N.S. 623, 11 
Prob.Rep.Ann. 220; Bennett v. Ben- 
nett, 75 N.H. 339, 217 Ill. 434, 4 L.R.A. 
N.S. 470 and note; Strode v. McCor- 
mick, 4eaNeb., 1091, 158. DM. 142; 
Blanchard v. Maynard, 103 Ill. 60. 


Ind.—Hackleman v. Hackleman, 
(App.) 146 N.E. 590; Wallace v. Cut- 
singer, 115 N.E. 789, 66 Ind.App. 185. 


Iowa.—Wohlgemuth v. Des Moines 
Nat. Bank, 192 N.W. 248, 199 Iowa 649; 
Archer v. Jacobs, 101 N.W. 195, 125 
Iowa 467, 10 Prob.Rep.Ann. 275. 


Ky.—Ross v. Ware’s Adm’r, 116 S. 
W. 241,°131 Ky. 828. 


Me.—Robinson v. Palmer, 38 A. 103, 
90 Me. 246. 


Md.—-Pocock v. Gladden, 140 A. 208, 
154 Md. 249; High v. Pollock, 80 A. 
43, 114 Md. 580; Poultney v. Tiffany, 
77 JA) VAT, 112 Md. 630: 


Mass.—Johnson v. Collamore, 171 
N.E. 717, 271 Mass. 521; Springfield 
Safe Deposit & Trust Co. v. Ireland, 
167 N.E. 261, 268 Mass. 62, 64 A.L.R. 
1071; Ernst v. Rivers, 123 N.E. 93, 233 
Mass. 9; Blume v. Kimball, 110 N.E. 
1036, 222 Mass. 412; Crapo v. Price, 
76 N.E. 10438, 190 Mass. 317, 11 Prob. 
Rep.Ann. 270; Hale v. Hobson, 45 N. 
BE. 913, 167 Mass. 397; Knowlton v. 
Sanderson, 6 N.E. 228, 141 Mass. 323. 


Mich.—In re Churchill’s Estate, 203 
N.W. 118, 230 Mich. 148. 


Minn.—In re Freeman's Estate, 187 
N.W. 411, 151 Minn. 446. 


Mo.—Tindall v. Tindall, 66 S.W. 
1092, 167 Mo. 218. 
N.H.—Parker v. Ross, 45 A. 576, 


69 N.H. 213. 


N.J.—Boggs v. Boggs, 60 A. 1114, 69 
N.J.Eq. 497. 


N.Y.—Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Lewisohn v. Henry, 72 
N.E. 239, 179 N.Y. 352; Dougherty v. 
Thompson, 60 N.E. 760, 167 N.Y. 472; 
McGillis v. McGillis, 49 N.E. 145, 154 
N.Y. 532; Mersereau v. Katz, 189 N.Y. 
S. 847, 197 App.Div. 895 [aff 135 N.E. 
909, 233 N.Y. 540]; Benedict v. Levi, 
163 N.Y.S. 846, 177 App.Div. 385; Wil- 
liams v. Williams, 136 N.Y.S. 990, 152 
App.Div. 323; Carr v. Smith, 49 N.Y. 
S351, 25 App Div. 214 [aff 57 N.B, 
1106, 161 N.Y. 636]. 


N.C.—Freeman v. Freeman, 53 S.E. 
620, 141 N.C. 97; Fuller v. Fuller, 58 
IN; ©1223. ; 


Ohio-—Kecheley v. Kecheley, 175 N. 
E. 237, 38 Ohio App. 61; Tax Commis- 
sion of Ohio v. Commerce Guardian 
Trust & Savings Bank, 157 N.E. 423, 
24 Ohio App. 331; Lisle v. Miller, 
21 .Ohio GCir.Ct.N.S. 317; Laver” v. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Kreiter, 19 Ohio N.P.N.S. 566; Carnes 
Vv, MeAfee, 911% Ohio \N- PONS) 647; 
Swerer v. Ohio Wesleyan Univ., 2 Ohio 
N.P:N.S. 333. 


Pa.—In re Milligan’s Estate, 90 A. 
552, 244 Pa. 161; In re Reilly’s Estate, 
42 A. 889; 190 Pa. 509; Biddle’s Ap- 
peal, 99 Pa. 525; Rewalt v. Ulrich, 
23 Pa. 388; In re Moran’s Estate, 13 
Pa.Super. 251; Wetherill v. Schembs, 
24 Pa.Dist. 847; Gill’s Hst., 5 Pa.Co. 
616; Newport v. Cook, 2 Ashm. 332. 


R.I.—Taber y. Talcott, 101 A. 2, 40 


R.I. 338; In re Howard, 90 A. 819, 36 
R.I. 417; Rogers v. Rogers, 11 R.I. 
38. 


Tex.—Tipton v. Tipton, (Commn. 
App.) 12 S.W.(2d) 987 [rev (Civ.App.) 
1 S.W.(2d) 485]; White v. White, 
(Civ-App.) 257. SiW. 93950" Parrellty. 
Cogley, (Civ.App.) 146 S.W. 315. 


Vt.—In re Harris’ Estate, 72 A. 912, 
82 Vt. 199, 14 Prob.Rep.Ann. 86. 


Va.—Farrar v. Pemberton, 152 S.E. 
339, 154 Va. 61. 


W.Va.—Hinton vy. Milburn’s Ex’rs, 
23 W.Va. 166. 


Wis.—In re Elmore’s Will, 162 N.W. 
438, 165 Wis. 266; Flint v. Wisconsin 
Trust Co., 138 N.W. 629, 151 Wis. 231, 
Ann.Cas.1914B 67; In .re Prasser’s 
Will, 121 N.W. 6438, 140 Wis. 92; In re 
Moran’s Will, 96 N.W. 367, 118 Wis. 
177; In re Albiston’s Estate, 94 N.W. 
169; L1i7 Wise 272. 


see eae re Blackwell, [1926] 1 Ch. 


14 U.S.—In re Youtsey, 260 F. 
423; Youtsey v. Niswonger, 258 F. 16, 
UG ONC. CAs 45 


Ala.—Betts v. Renfro, 148 So. 406; 
McGlathery v. Meeks, 121 So. 67, 219 
Ala. 89; Harrison v. Harrison, 105 So. 
179, 213 Ala. 418; Brizendine v. Amer- 
ican Trust & Savings Bank, 101 So. 
618, 211 Ala. 694; McCreight v. Porter, 
97 So. 58, 210 Ala. 50; Dozier v. Do- 
zier, 77 So. 700, 201 Ala. 174; Castle- 
berry v. Stringer, 57 So. 849, 176 Ala. 
250; Andrews v. Russell, 28 So. 703, 
127 Ala. 195. 


Ark.-—First Nat. Bank v. Marre, 38 
S.W.(2d) i4, 183 Ark. 699; Union 
Trust Co. v. Madigan, 35 S.W.(2d) 349, 
183 Ark. 158; Wallace v. Wallace, 13 
S.W.(2d) 810, 179 Ark. 30; Farmers’ 
& Merchants’ Bank v. Hammond, 291 
S.W. 823, 172 Ark. 1065; McKinney v. 
Dillard & Coffin Co., 283 S.W. 16, 170 
Ark. 1181; Bell v. Gentry, 218 S.W. 
194, 141 Ark. 484; Horrocks v. Basham, 
213 S.W. 372, 1389 Ark. 116; Harring- 
ton v.. Cooper, 189 S.W. 667, 126 Ark. 
538; Gregory v. Welch, 118 S.W: 404, 
90 Ark. 152. 


Cal.—In re Ritzman’s Estate, 199 P. 
783, 186 Cal. 567; In re Whitney’s Es- 
tates 67, “Pei 399, 6) Cale 02's ine ne 
Newman’s Estate, 229 P. 898, 68 Cal. 
App. 420; Miller v. Oliver, 202 P. 168, 
54 Cal.App. 495; In re De Vries’ Es- 
tate, 119 P. 109, 17 Cal.App. 184, 


Colo.—Davis v. Harbaugh, 230 P. 
108, 76 Colo. 73; Hignett v. Sherman, 
224 P. 411, 75 Colo. 64; In re Green- 
aes Hstate, 167 P. 1179, 63 Colo. 


Conn.—Mead v. Close, 161 A. 799, 
15 Conn, 443% Colonial Trust (Cow wv. 
Waldron, 152 A. 69, 112 Conn. 216; 
Trowbridge v. Townsend, 151 A. 345, 
112 Conn. 104; First Nat. Bank vy, 
Somers, 137 A. 737, 106 Conn. 267; 
Hall ove weal. 1:26 2A, 96995 01) Conn: 
481; Meriden Trust & Safe Deposit 
Co. v. Squire, 103 A. 269, 92 Conn. 440; 
Norton v. Mortensen, 89 A. 882, 88 
Conn. 28; ‘White v. Smith, 89 A. 272, 


1 Ga. 236; 


87 Conn. 663, L.R:A.1917D, 596;, Al- 
len v. Almy, 89 A. 205, 87 Conn. 517, 
Ann.Cas.1917B 112. 


Fla.—Sorrels v. McNally, 
106, 89 Fla. 457. 

Ga.—Federal Reserve Bank of At- 
lanta v. Spearman, 167 S.E. 603, 176 
Moore v. Cook, 113 S.E. 526, 
153 Ga. 840. 


Idaho.—In re Zimmer's Estate, 276 
P. 302, 47 Idaho 368. 


Tll.— Johnson vy. Boland, 175 N.E. 
794, 343 ILll. 552;. Stevens v. Felman, 


105,Sos 


170 N.E. 243, 338 Tl. 391; Modern 
Woodmen of America v. Parido, 167 
NES 52;).3385) Ill: 239); 5 Dhomas, 


Stoakes, 159 N.E. 269, 328 Ill. 115; 
Boys v. Boys, 159 N.E. 217, 328 Ill. 47; 
Desmarteau v. Fortin, 158 N.E. 444, 
326 Ill. 608; Easton v. Hall, 154 N.E. 
216, 323 Ill. 397; Martin v. McCune, 
149 N.E. 489, 318 Ill. 585; Pereboom vy. 
Cloyd, 147 N.E. 382, 317 Ill. 85; Baley 
v. Strohan, 145 N.E. 359, 314 Ill. 213; 
Melies v. Beatty, 145 N.H. 146, 313 Ill. 
418; Dunne vy. Minsor, 143 N.E. 842, 
312 Ill. 333; Tucker v. Tucker, 139 N. 
BE. 609, 308 Ill. 371; Bookless v. Char- 
noch, 139 N.E. 15, 307 Ill. 578; Tomlin 
v. Laws, 134 N.E. 24, 301 Ill. 616, 26 
A.L.R. 606; Romer v. Romer, 133 N.E. 
257, 300 Ill. 335; Dustin v. Brown, 130 
N.E. 859, 297 Ill. 499; Whittington v. 
Hunt, 129 N.E. 543, 296 Ill. 133; Beaty 
v. Calliss, 128 N.E. 547, 294 Ill. 424; 
Sheridan v. Blume, 125 N.E. 358, 290: 
PN. 5083. Hull ve Evall, #1209 NeE 239% 
286 Ill. 75; Williamson v. Carnes, 120 
N.E. 585, 284 Ill. 521; Jones v. Miller, 
119 N.H. 324, 283 Ill. 348; Pitzer v. 
Morrison, 111 N.E. 1017, 272 Ill. 291; 
Lynn v. Worthington, 107 N.E. 729, 
266 Ill. 414; Northern Trust Co, v.. 
Wheaton, 94 N.E. 980, 249 Ill. 606, 34. 
L.R.A.N.S. 1150; Pingrey v. Rulon, 
92 N.E. 592, 246 Ill. 109; Mettler v. 
Warner, 90 N.E. 1099, 243 Ill. 600, 1384 
Am.S.R. 388; Drake v. Steele, 89 N. 
BE. 1018, 242 Ill. 301; Carter v. Carter,,. 
85 N.E. 292, 234 Ill. 507; Henderson. 
v. Cadwalader, 202 Ill.App. 351; Ay- 
ars,v. Doyle, 166 Ill.App. 414. 


Ind.—Reasoner v. Herman, 134 N. 
H. 276, 191 Ind. 642; Aldred v. Sylves- 
ter, 111 N.E. 914, 184 Ind. 542; Lev- 
ering v. Levering, 162 N.E. 448, 88 
Ind.App. 374; Herron v. Stanton, 147 
N.E. 305, 79 Ind.App. 683; Hardy v. 
Smith, 123 N.E. 438, 71 Ind.App. 688> 
Busick v. Busick, 115 N.E. 1025, 116. 
N.E. 861, 65 Ind.App. 655; Jones v. 
Chandler, 110 N.E. 235, 61 Ind.App. 
500; Smith v. Smith, 109 N.B. 60, 59 
Ind.App. 169; Maris v. Wolfe, 92 N.. 
EH. 661, 46 Ind.App. 416. 


Jowa.—In re Gordon’s Estate, 236. 
N.W. 37, 213 Iowa 6; Olson vy. Weber, 
187 N.W. 465, 194 Iowa 512; Bladt v. 
Bladt, 181 N.W. 765, 191 Iowa 1344;, 
Bowd v. Scally, 174 N-W. 988 [aff 184 
N.W. 340]; Johnson v. Coler, 174 N. 
W. 654, 187 Iowa 734; Woodard v. 
Woodard, 169 N.W. 464, 184 Iowa 
1178; Atchison v. Francis, 165 N.W. 
587, 182 Iowa 37, L.R.A.1918E 1087; 
Fulton v. Fulton, 162 N.W. 253, 179 
Towa 948, L,R.A.1918E 1080; Putbrees 
v. James, 144 N.W. 607, 162 Iowa 618. 


Ky.—Carroll v. Carroll’s Ex’r, 58 
S.W.(2d) 670, 248 Ky. 386; Grimes v. 
Oakland Bank, 299 S.W. 541, 221 Ky. 
642; Howard v. Howard’s Trustee, 
280 S.W. 156, 212 Ky. 847; Erdman 
v. Masters, 270 S.W. 758, 208 Ky. 361; 
Edmunds v. Bronaugh, 270 S.W. 828, 
208 Ky. 226; Snyder v. Snider, 259 S. 


W. 700, 202 Ky. 321; Jett v. Cheek, 257 


S.W. 1026, 201 Ky. 584; Rue v. Lisle, 
255 S.W. 133, 200 Ky. 520; Bonner v. 
Wedekind, 237 S.W. 394, 198 Ky. 743; 
Dunn v. Dunn, 232 S.W. 40, 191 Ky. 
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190 Ky. 258; South v. Mothershead, 
191 S.W. 277, 173 Ky. 495; Hardin’s 
Ex’r v. Hardin, 186 S.W. 893, 170 Ky. 
736; Burnam v. Suttle, 147 S.W. 3, 
148 Ky. 495; Blackwell v. Blackwell, 
143 S.W. 1010, 147 Ky. 264; Washer’s 
Bx’r v. Washer’s Ex’rs, 137 S.W. 227, 
143 Ky. 645; McCauley’s Guardian v. 
Dale, 108 S.W. 268, 32 Ky.L. 1243. 
See Fernandez v. Martin, 225 S.W. 27, 
189 Ky. 438 (recognizing rule). 


Me.—Strout y. Strout, 104 A. 577, 
117 Me. 357. 


Md.—Wilson v. Pichon, 159 A. 766, 
162 Md. 199; Pocock v. Gladden, 140 
A. 208, 154 Md. 249; Swift v. Cook, 105 
A. 869, 1383 Md. 651; Weller v. Kolb, 
97) As) 542,128 Md. 221. 


Mass.—Hedge v. State St. Trust Co., 
146 N.E. 802, 251 Mass. 410; Warren 
v. Morris, 143 N.E. 271, 248 Mass. 254; 
Boston Safe Deposit & Trust Co. v. 
Abbott, 136 N.E. 101, 242 Mass. 92; 
Brown v. Spring, 135 N.E. 701, 241 
Mass. 565; Trull v. Tarbell, 127 N.E. 
541, 236 Mass. 68; Boston Safe Depos- 
it & Trust Co. v. Wall, 125 N.E. 853, 
234 Mass. 447; Mullaney v. Monahan, 
122 N.E. 387, 232.Mass. 279; Welch 
Ven Colt, LLiON Bis 04, 228 Mass. 1511s 
Weston y. Coburn, 116 N.E. 825, 227 
Mass. 483; Porter v. Porter, 115 N.E. 
407, 226 Mass. 204; Linscott v. Trow- 
bridge, 112 N.E. 956, 224 Mass. 108. 


Mich.—Lambertson v. Case, 222 N. 
W. 182, 245 Mich. 208; In re Patter- 
son’s Estate, 198 N.W. 958, 227 Mich. 
486; In re Blodgett’s Estate, 163 N. 
W. 907, 197 Mich:455;\ In-re Shum- 
way’s Estate, 160 N.W. 595, 194 Mich. 
245, L.R.A.1918A 578; Toms v. Wil- 
liams, 2 N.W. 814, 41 Mich. 552. 


Miss.—Allen v. Allen, 110 So. 685, 
145 Miss. 368; Branton V. Buckley, 
54 So. 850, 99 Miss. 116, L.R.A.1917C 
527. 


Mo.—Bishop v. Broyles, 22 S.W.(2d) 
790, 324 Mo. 69; Plummer v. Brown, 
287 S.W. 316, 315 Mo. 627; Green v. 
Irvin, 274 S.W. 684, 309 Mo. 302; Col- 
lins v. Whitman, 222 S.W. 840, 283 Mo. 
2833, Riley v. Kirk, 253 S.W. 50, 213 
Mo. ‘App. 381. 


Neb.—In re Hanson’s Estate, 224 N. 
W. 2, 118 Neb. 208; Davis v. Davis, 
185 N.W. 442, 107 Neb. 70. 


N.J.—Fisch v. Fisch, 155 A. 146, 105 
N.J.Eq. 746; In re Buzby’s Estate, 118 
A. 835, 94 N.J.Eq. 151 [rev 115 A. 909, 
93 N.J.Eq. 411]; Keen v. Plume, 90 A. 
1027, 82 N.J.Eq. 526, 645; Siebert v. 
Ohliger, (Ch.) 121 A. 747. 


N.Y.—In re Watson’s Will, 186 N.E. 
787, 262 N.Y. 284; Cammann v. Bailey, 
103. N.E. 824, 210 N.Y. 19 {reh den 104 
N.E. 1128, 210 N.Y. 5551; Mclean v. 
McLean, 101 N.E. 178, 207 N.Y. 365; 
Salter v. Drowne, 98 N.E. 401, 205 N. 
Y. 204; Riker v. Gwynne, 94 N.E. 
632, 201 N.Y. 143; Lewis v. Howe, 66 
N.E. 975, 1101, 174 N.Y. 340; Matter of 
Russell, 61 N.E. 166, 168 N.Y. 169; 
Dougherty v. Thompson, 60 N.E. 760, 
167 N.Y. 472; Williams v. Jones, 60 N. 
TH. 240, 166 N.Y. 522: Haug v. Schu- 
macher, 60 N.E. 245, 166 N.Y. 506; 
Connelly v. O’Brien, 60 N.E. 20, 166 
N.Y. 406 [rearg den 60 N.E. 1109, 
168 N.Y. 595]; Clark v. Cammann, 
54 N.E. 709, 160 N.Y. 315; Hersee v. 
Simpson, 48 N.H. 890, 154 N.Y. 496; 
Corse v. Chapman, 47 N.H. 812, 153 
N.Y. 466; Stokes v. Weston, 37 N.E 
515, 142 N.Y. 433; Matter of. Seebeck, 
25 N.E. 429, 140 N.Y. 241; Hillyer v. 
Vandewater, 24 N.E. 999, 12 AS EEING Nis 
681 mem; 3yrTnes Vv. Stilwell, 9 N.E. 
241, 103 N.Y. 453, 57 Am.R. 760; Ste- 
venson v. Lesley, 70 N.Y. 512 [mod 9 
Hun 637 (mod 49 How.Pr. 229)]; 
Embury v. Sheldon, 68 N.Y. 227, 2 

Abb.N.Cas. 404; Livingston v. Greene, 
52 N.Y. 118 [aft 6 Lans. 50]; Du Bois 


V.. Ray, oo N.Y. 162; 33. How-er: 292 
[rev 20 N.Y.Super. 244, 5 Abb.Pr.N.S. 
172]; In re Banker’s Estate, 228 N.Y. 
S. 522, 223 App.Div. 496 [aff 162 N.B. 
539, 248 N.Y. 596]; In re Johnson’s 
Will, 210 N.Y.S. 33, 212 App.Div. 768; 
Foote v. Peaslee, 201 N.Y.S. 549, 206 
App.Div. 329 [aff 143 N.E. 753, 237 
N.Y. 586]; Mersereau v. Katz, 189 N. 
YS. 847, 197 App.Div. 895 [aff 135 N. 
Hs 909) 200-N.c OL0Is2 WU. Ss. crust Co, 
of New York v. Perry, 183 N.Y.S. 426, 
1938 App.Div. 153 [aff 134 N.E. 591, 
232 N.Y. 609 (am gr 135 N.H. 905, 
233 N.Y. 531)]; In re Pierson’s Will, 
1337 NuY.S= 103, ° 1922 App. Div. 77850; 
Montague v. Curtis, 181 N.Y.S. 709, 
191 App.Div. 904; Van Deusen v. Van 
Deusen, 122 N.Y.S. 718, 188 App.Div. 
3857; In re Baker’s Estate, 263 N.Y.S. 
222, 146 Misc. 296; In re Duffy’s Will, 
256 N.Y.S. 748, 143 Mise. 421; In re 
Gates’ Estate, 254 N.Y.S. 614, 142 
Mise. 83; In re Fanning’s Estate, 247 
N.Y.S. 232, 138 Misc. 643; In re Brund- 
rett’s Estate, 240 N.Y.S. 220, 1385 Misc. 
574; In re Hoornbeck’s Ex’r, 238 N.Y. 
S. 765, 135 Mise. 247; In re Brown’s 
Estate, 237 N.Y.S. 649, 1385 Mise. 48; 
In re Rossiter’s Will, 286 N.Y.S. 443, 
134 Misc. 837 [aff 241 N.Y.S. 850, 229 
App.Div. 730 (aff 173 N.E. 876, 254 N. 
Y. 583)]; In re Fellion’s Estate, 231 
N.Y.S. 9, 182 Misc. 805; Johnston v. 
Johnston, 227 N.Y.S. 526, 131 Misc. 
3823; Bullard v. Village of Albion, 
217 N-Y.S. 849, 128 Misc. 292; In re 
Briggs’ Estate, 219 N.Y.S. 306, 128 
Misc. 221; Empson v. Empson, 204 N. 
¥.S. 118, 123, Mise..1; In re Schloss’ 
Hstate, 204 N.Y.S. 85, 122 Misc. 365 
[aff 212 N.Y.S. 914, 215 App.Div. 705]; 
In re Baechler’s Will, 202 N.Y.S. 485, 
121,Misc. 691 [aff 213 N.Y.S. 759, 215 
App.Div. 7971; In re Clark’s Estate, 
197 N.Y.S. 824, 120 Misc. 191; In re 
Trevor's Will, 197-N.Y.S. 719, 120 
Misc. (22-[mod 202 (N.Y.S:_ 862, 207 
App.Div. 673, resettled on rearg 204 
N-Y.S. 387, 209 App.Div. 1, mod on 
other grounds 145 N.E. 66, 239 N.Y. 6, 
and rearg den 147 N.E. 2038, 239 N.Y. 
579]; In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 N.Y.S. 914]; 
Chandler y. Kron, 180 N.Y.S. 198, 110 
Mise. 397; In re Phraner, 178 N.Y.S. 
768, 109 Mise. 287; In re Munroe, 177 
N.Y.S. 788, 107 Misc. 408 [aff 178 
N.Y.S. 905, 190 App.Div. 884]; In re 
Finck’s Estate, 170 N.Y.S. 510, 103 
Mise. 526; United States Trust Co, 
of New York v. Littman, 171 N.Y.S. 
356, 103 Misc. 432; In re McQueen’s 
Will, 363 NYS: 287,99 Misc. 1855) “In 
re Spitzmiller’s Estate, 160 N.Y.S. 501, 
96 Misc. 381; United States Trust 
Co. v. Kahl, 148 N.Y.S. 1083, 85 Misc. 
615, 12 Mills Surr. 57; Russell v. Fur- 
ness, 145 N.Y.S. 402, 83 Misc. 499, 11 
Mills Surr. 384; Clark v. Grosh, 142 
N-Y.S. 966, 81 Misc. 407; Faber v. 
Hauck, 141 N.Y.S..153, 80 Misc. 442, 
10 Mills Surr. 351; In re United 
States Trust Co. of New York, 138 
N.Y.S. 150, 78 Misc. 227, 9 Mills Surr. 
496; In re Whitney’s Hstate, 124 N.Y. 


S. 909, 69 Misc. 131, 7 Mills Surr. 578;. 


Doscher v. Wyckoff, 113 N.Y.S. 655, 
63 Misc. 414 [aff 116 N.Y.S. 389, 132 
App.Div. 139]; In re Willis, 170 N.Y.S. 
624 [aff 170 N.Y.S. 1119, 184 App.Div. 
917, appeal dism 121 N.E. 899, 224 N. 
Y. 604]. 


N.C.—Mountain Park Institute v. 
Hovill, 153 S:bie 114, 2198, NC. 642; 
Walker v. Trollinger, 135 S.E: 871, 192 
N.C. 744; Westfeldt v. Reynolds. 133 
S.E. 168, 191 N.C. 802; McDonald v. 
Howe, 100 StH. 427;7 178 N.C. 257; 
Kirkman v. Smith, 96 S.E. 51, 175 NiC. 
579; Citizens’ Bank v. Murray, 94 S. 
E. 665, 175 N.C. 62; Taylor v. Taylor, 
94 S.E. 7, 174 N.C, 587; Dunn v. Hines, 
80 S.E. 410, 164 N.C. 113. 


Ohio.—Kecheley v. Kecheley, 175 N. 


EK. 237, 38 Ohio App. 61; Stahl v. 
Mohr, 172 N.E. 431, 35 Ohio App. 411; 
Beck v. Bailey, 168 N.E. 220, 32 Ohio 
App. 423; Cleveland vy. Thornton, 160 
N.E. 488, 26 Ohio App. 377; Kraft v. 
Rech, 157 N.E. 497, 24 Ohio App. 400; 
LaRoche vy. LaRoche, 29 Ohio C.A. 
dees 


Pa.—In re Weir’s Estate, 161 A. 
730, 307 Pa. 461; Endsley v. Hagey, 
T51LeeAS 799730) Pan. 535s. int remsvies 
Kinstry’s Estate, 145 A. 806, 296 Pa. 
185; In re Brown’s Estate, 137 A. 132, 
289 Pa. 101; In re Vernier’s Estate, 
127 A. 606, 282 Pa. 194; Biles v. Biles, 
127 A. 235,.281 Pa. 565; In re, Pean- 
son’s Hstate, 124 A. 356, 280 Pa. 224; 
Crolius v. Kramer, 123 A. 808, 279 Pa. 
275; In re Edelman’s Hstate, 120 A. 
457, 276 Pa. 503; In re Field’s Estate, 
109 A. 677, 266 Pa. 474; In re Carter's 
Estate, 99 A. 79, 254 Pa. 565; In re 
Mifflin’s Hstate, 81 A. 129, 232 Pa: 
25; McKinley v. Martin, 75 A. 734, 226 
Pa. 8550, 134: Am: SUR se Loves ore 
Stille’s Estate, 69 Pa.Super. 56; In 
re Wenrich’s Estate, 62 Pa.Super. 257, 
261; Shaffer v. Hummel, 15 Pa.Dist. 
&Co. 502 


R.I.—Rhode Island Hospital Trust 
Co. v. Shaw, 145 A. 98, 50 R.I..78; 
Goodgeon v. Stuart, 144 A. 670. 50 R.T. 
6; Oulton v. Kidder, 128 A. 674; Ald- 
rich v. Aldrich, 110 A. 626, 43 R.T. 179; 
Butler v. Butler, 101 A. 115, 40 RI. 
425. 


S.C.—Wood v. Wood, 128 S.E. 837, 
132 S.C. 120; Walker v. Alverson, 68 
S.E. 966, 87 S.C. 55, 30 L.R.A.N.S. 115. 


Tenn.—Williams v. McFarland, 37 
S.W.(2d) 116, 162 Tenn. 468; Eager 
v. McCoy, 228 S.W. 709, 143 Tenn. 693; 
Brannon v. Mercer, 198 S.W. 253, 138 
Tenn. 415; Malone v. MecGruder, 8 
Tenn.Civ.A. 526. 


Tex.—Anderson v. Menefee, (Civ. 
App.) 174 S.W. 904. 
Vt.—In re Beach’s Hstate, 151 A. 


654, 103 Vt. 70; In re Field’s Hstate, 
143 A. 280, 101 vt. 242; In re Carter’s 
a anet 134 A. 581, 99 Vt. 480, 61 A.L.R. 


. 


Va.—Cottrell v. Mathews, 92 S.E. 
808, 120 Va. 847. 


W.Va.—Cowherd v. Fleming, 100 §S. 
E. 84, 84 W.Va. 227; Suter v. Suter, 
70 S.E. 705, 68 W.Va. 690, Ann.Cas. 
1912B 405. 


Wis.—In re Fouks’ Will, 238 N.Ww. 
869, 206 Wis. 69; In re Caldwell’s 
Will, 238 N.W. 367, 205 Wis. 587; In 
re Squier’s Estate, 225 N.W. 184, 199 
Wis. 51; In re Merrill’s Estate, 220 N. 
W. 383, 196 Wis. 357; Will of Cramer, 
198 N.W. 382, 183 Wis. 516; Brown v. 
Higgins, 193 N.W. 84, 180 Wis. 253; 
In re O’Brien’s Will, 180 N.W. 141, 173 
Wis. 41; In re Griffiths’ Will, 179 N.w. 
768, 172 Wis. 6380; West v. Andrews, 
166 N.W. 31, 166 Wis. 509; In re 
Sed Will, 159 N.W. 906, 164 Wis. 


Ont.—In re Stark & Trim, 
Dom.L.R. 603. 


[a] Reasons for rule.—‘‘The law 
favors the early vesting of all es- 
tates, that is to say, the law favors 
that ‘construction which makes every 
man’s interest in property definite 
and fixed, for the reason that, when it 
is not definitely determined, the prop- 
erty, so long as it thus remains, can- 
not be applied and used in the busi- 
ness .activities of the country.” Po- 
cock v. Gladden, 140 A. 208, 211, 154 
Md. 249. 


15. U.S.—McArthur v. Scott, 5 S. 
Ct. 652, 113 U.S. 340, 28 L.Ed. 1015; 
Smith v. Sweetser, 19 F.(2d) 974; An- 
derson v. Anderson, 221 F. 871, 137 C. 


[1932] 2 


‘ 


600 [69 C.J.] 


C.A. 441; Nightingale v. Sheldon, 18 
F'.Cas.No. 10,265, 5 Mason 3836. 


Ala.—Andrews v. Russell, 28 So. 
708, 127 Ala. 195, 6 Prob.Rep.Ann. 8; 
Bethea v. Bethea, 22 So. 561, 116 Ala. 
265; Phinizy v. Foster, 7 So. 836, 90 
Ala. 262; Foster v. Holland, 56 Ala. 
474, 


Ark.—Alman vy. Coffman, 53 S.W. 
(2d) 594; First Nat. Bank v. Marre, 
88) Saw.acd) 4, hes Ark. 6995 lurst 
v. Hilderbrandt, 10 S.W.(2d) 491, 178 
Ark. 337. 


Cal.—tIn re Rider’s Hstate, 251 P. 
799, 199 Cal. 724; In re Phelps’ Es- 
tate, 190 P. 17, 182 Cal. 752;) In re De 
Vries’ Estate, 119 P. 109, 17 Cal.App. 
184. 


Colo.—Carmichael v. Cole, 267 P. 
408, 83 Colo. 575; Hignett v. Sherman, 
22a. al 75, COLO. 64. 


, Conn.—Bridgeport City Trust Co. v. 
Shaw, 161 A. 341, 115 Conn. 269; Gaff- 
ney v. Shepard, 143 A. 236, 108 Conn. 
339; First Nat. Bank v. Somers, 137 
A. %37, 106 Conn. 267. 


Ga.—Lumpkin v. Patterson, 152 S.E. 
448, 170 Ga. 94; Clanton v. Estes, 1 
SE. 163, 77 Ga. 352. 


Hawaii—Estate of Isenberg, 28 
Hawaii 590; Spreckels v. Spreckels, 
21 Hawaii 556. 


Tll—Johnson v. Boland, 175 N.E. 
794, 343 Ill. 552; Wyeth v. Crane, 174 
N.E. 871, 342 Ill. 545: Hoblit v. Hows- 
er OUNEHU257, 388, Til 828, 71 ATR. 
1046; Jacobs v. Ditz, 102 N.E. 1077, 
260 Ill. 98; Heisen v. Ellis, 93 N.E. 
862, 247 Ill. 418; Mettler v. Warner, 
90 N.E. 1099, 243 Ill. 600, 184 Am.S.P.. 
388; Harvard College v. Balch, 49 N. 
i. 543, 171 Tl. 275, 3 Prob.Rep.Ann. 
312; Merwin vy. Stevenson, 246 Ill.App. 
342. ) 


Ind.—Burrell v. Jean, 146 N.E. 754, 
196 Ind. 187; Aldred v. Sylvester, 111 
INGE ota 184 Ind 542) (Conger: vv. 
Lowe, 24 N.E. 889, 124 Ind. 368, 9 L.R. 
A. 165; Levering v. Levering, 162 N. 
E. 448, 88 Ind.App. 374; Luken v. 
Eckhoff, 161 N.H. 699, 87 Ind.App. 260; 
Kepert v. Kepert; 134 N.E. 297, 79 Ind. 
App. 633; Sexton v. Cronkhite, 127 
N.E. 829, 74 Ind.App. 245; Hardy v. 
Smith, 123 N.H. 438, 71 Ind.App. 688; 
Busick v. Busick, 115 N.E. 1025, 116 
N.E. 861, 65 Ind.App. 655; Reeder v. 
Antrim, (App.) 110 N.E. 568; Jones v. 
Chandler, 110 N.E. 235, 61 Ind.App. 
poe Nelson v. Nelson, (App.) 72 N.H. 

82. 

Iowa.—In re Phearman’s Estate, 
232 N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674; Dickerson v: Morse, 202 N.W. 
601, 200 Iowa 115; Woodard v. Wood- 
ard, 169 N.W. 464, 184 Iowa 1178; 
Atchison v. Francis, 165 N.W. 587, 182 
Iowa 37, L.R.A.1918E 1087; Lingo v. 
Smith, 156 N.W. 402, 174 Iowa 461; 
Archer v. Jacobs, 101 N.W. 195, 125 
Iowa 467, 10 Prob.Rep.Ann. 275. 


Kan.—Votapka v. Votapka, 14 P. 
(2d) 782, 136 Kan. 224; Caple v. War- 
burton, 264 P. 47, 125 Kan. 290; Ma- 
stellar v. Atkinson, 146 P. 367, 94 
Kan. 279, Ann.Cas.1917B 502. 


Ky.—South v. Mothershead, 191 S. 
W.. 277, 173 Ky. 4955 Hardin v. Hardin, 
186 S.W. 893, 170 Ky. 736; Barker v. 
Barker, 135 (S.W. .396;) 1434 Ky. 766s 
Moore’s Adm’r v. Sleet, 68 S.W. 642, 
113 Ky. 600, 24 Ky.L. 426; Wills v. 
Wills, 3 S.W. 900, 85 Ky. 486, 9 Ky.L. 
76; Garrard v. Kendall, 121 S.W. 997; 
Hackney v. Tucker, 121 S.W.., 417; 
Wedekind v. Hallenberg, 10 S.W. 368, 
88, Ky. 114, 10 Ky.L. 696; Nevell’s 
Adm’r v. Dunaway, 86 S.W. 514, 27 
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Ky.L. 678. 


Me.—Belding v. Coward, 133 A. 689, 
125 Me. 305; Danforth v. Reed, 82 A. 
699, 109 Me. 93; Moulton v. Chapman, 
81 A. 1007, 108 Me. 417; Woodman v. 
Woodman, 35 A. 1037, 89 Me. 128. 


Md.—Martin v. Cook, 98 A. 489, 129 
Md. 195; Ridgely v. Ridgely, 59 A. 
731, 100 Mad. 230; Plaenker v. Smith, 
52 A. 606, 95 Md. 389; Daughters v. 
Lynch, 48 A. 1055, 93 Md. 305. 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66; Commis- 
sioner of Corporations and Taxation 
v. Alford, 184 N.E. 437; Richardson 
v. Warfield, 148 N.E. 141, 252 Mass. 
518; Mullaney v. Monahan, 122 N.E. 
387, 232 Mass. 279} Blume v. Kimball, 
110 N.E. 1036, 222 Mass. 412; Whit- 
man v. Huefner, 108 N.E. 1054, 221 
Mass. 265; Gray v. Whittemore, 78 
N.E. 422, 192 Mass. 367, 116 Am.S.R. 
246, 10 L.R.A.N.S. 1143; Minot v. 
Purrington, 77 N.E. 630, 190 Mass. 
236; Bosworth v. Stockbridge, 75 N. 
H. 712, 189 Mass. 266, 11 Prob.Rep. 
Ann. 206; Knowlton v. Sanderson, 6 
N.E. 228, 141 Mass. 323; Blanchard v. 
Blanchard, 1 Allen 223; Eldridge v. 


Eldridge, 9 Cush. 516; Ferson v. 
Dodge, 23 Pick. 287; Olney v. Hull, 21 
Pick. 311; Bowers vy. Porter, 4 Pick. 
198. 


Mo.—Tindall v. Tindall, 
1092, 167 Mo. 218. 


Neb.—In re Hanson’s Estate, 
N.W. 2, 118 Neb. 208. 


N.J.—Den ex dem. Hopper v. De- 
marest, 21 N.J.Law 525 [rev on other 
grounds 22 N.J.Law 599]; Kimble v. 
White, 24 A. 400, 50 N.J.Eq. 28 [aff 
30 A. 430, 51 N.J.Eq. 638]. 


N.Y.—Connelly v. O’Brien, 66 N.E. 
20, 166 N.Y. 406 [rearg den 60 N.E. 
1109, 168 ‘N.Y. 595]; Hersee v. Simp- 
son, 48 N.E. 890, 154 N.Y. 496; Nel- 
son v. Russell, 31 N.E. 1008, 135 N.Y. 
137; Embury v. Sheldon, 68 N.Y. 227, 
2 Abb.N.Cas. 404; Manice v. Manice, 
43 N.Y. 303 [mod 1 Lans. 348]; In re 
Chalmers’ Will, 265 N.Y.S. 787, 238 
App.Diy. 672; In re McCready’s Will, 
259 N.Y.S. 512, 236 App.Div. 390; Can- 
field vy. Fallon, 57 N.Y.S. 149, 43 App. 
Div. 561, 26 Mise. 845 [exceptions 
overr 60 N.Y.S. 1134, 43 App.Div. 561, 
and certified questions answered in 
SDWN ny LOOS 5 Lod ONY G2 oily ances 
Smith, 49 N.Y.S. 851, 25 App.Div. 214 
[aff 57 N.H. 1106, 161 N.Y. 636]; Galla- 
tin v. Gallatin, 48 Hun 614, 15 N.Y. 
St. 323; Johnson v. Valentine, 6 N.Y. 
Super. 36; In re Rohr’s Estate, 260 
N.Y.S. 181, 145 Mise. 382; In re Leon- 
ard’s Will, 256 N.Y.S. 355, 143 Mise. 
172; In re Hitchins’ Will, 199 N.Y.S. 
283, 120 Misc. 586; In re Tims’ Estate, 
118 N.Y.S. 507, 63 Mise. 148, 7 Mills 
Surr. 140; Matter of Whitney, 124 
ge 909, 69 Misc. 1381, 7 Mills Surr. 


N.C.—Sims v. Smith, 59 N.C. 347; 
Devane v. Larkins, 56 N.C. 377; Guy- 
ther Vv. \ Taylors cen Ci oes. calli ay. 
Weaver, 21 N.C. 41. 


Ohio.—Tharp v. U. S. Fidelity, ete., 
Co., 2 Ohio App. 28, 21 Ohio Cir:Ct.N, 
S.. 321; Alter v. Alter, 31 Ohio G.A. 
113; Stark v. Marsh, 29 Ohio C.A. 417; 
Lisle v.: Miller, 21. Ohio Cir.Ct.N.S. 
317; McDaniels v. Hayes, 32 Ohio Cir. 
Ct. 690; Swerer v. Ohio Wesleyan 
Univ., 2 Ohio N.P.N.S. 333. 


Or.—Stevens v. Carroll, 129 P. 1044, 
64 Or. 417, LLR.A.1918E 1095. 


Pa.—In re Lafferty’s Estate, 167 A. 
44, 311 Pa. 455; In re Weir’s Estate, 
161 A. 730, 307 Pa. 461; In re Gage- 
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by’s Estate, 141 A. 842, 293 Pa. 109; 
In re Walker’s Estate, 121 A. 318, 277 
Pa. 444; In re Groninger’s Estate, 110. 
A. 465, 268 Pa. 184; In re Marshall’s 
Estate, 105 A. 63, 262 Pa. 145; In re 
Neel’s Estate, 97 A. 502, 252 Pa. 394; 
In-re James’ Estate, 91 A. 511, 245 
Pa. 118; In re Long’s Hstate, 77 A. 
924, 228 Pa. 594; McKinley v. Mar- 
tin, 75 A. 734, 226 Pa. 550, 134 Am.S.R. 
1076; In re Smith’s Estate, 75 A. 425, 
226 Pa. 304; McCall v. McCall, 29 A. 
63, 161 Pa. 412; Burd’s Ex’r v. Burd’s 
Adm’r, 40 Pa. 182; Chew’s Appeal, 37 
Pa. 23; Manderson v. Lukens, 23 Pa. 
31, 62 Am.D. 312; Hirsts’ Estate, 18 
Pa,Dist.& Co. 683; Searles’ Estate, 30 


Pa.Dist. 288; Hamaker v. Charles, 30 
Pa.Dist. 229; Burkley v. Burkley, 28 
Pa.Dist. 275; In re McFadden, 28 Pa. 
Dist. 106; In re Sailer, 26 Pa.Dist. 


1062; In re Stocker, 26 Pa.Dist. 825; 
Leech’s Hst., 18 Pa.Dist. 527; Le- 
fever’s Est., 16 Pa.Dist. 918; Abbott’s 
Hst., 15 Pa:Dist. 412; Land Title, ete., 
Co. v. McCoach, 13 Pa.Dist. 355; Glad- 
ing’s Est., 13 Pa.Dist.-314, 29 Pa.Co. 
485; Henson’s Hst., 13 Pa.Dist. 288, 
29 Pa.Co. 494; Wenzel’s Bst., 12 Pa. 
Dist. 63; Grier’s Est., 10 Pa.Dist. 
354; Smith’s Estate, 7 Pa.Dist. 236; 
Hubbert’s Est., 6 Pa.Dist. 96; Tees’ 
Hst., 5. Pa.Dist. 361; Snyder's) st, 
DL PaDists, 2372 SER Ty So HS.) woe a. 
Dist. 426; Chew’s Est., 29 Pa.Co. 431; 
Thompson’s Est., 22 Pa.Co. 286; Bowl- 
by’s Est., 16 Pa.Co. 184; Gill’s Est., 5 
Pa.Co. 616; Fotterall’s Bst., 5 Pa.Co. 
143: Marseille’s Est., 4 Pa.Co. 661; 
Williamson’s Est., 3 Pa.Co. 239. 


Porto Rico.—Costello v. Pumarada, 
3 Porto Rico Fed. 308. 


R.I.—Rhode Island Hospital Trust 
Co.; Vv Shaw, 145° At 98,050 Rat Sisk 
Rhode Island Hospital Trust Co. v. 
FitzGerald, 142 A. 330, 49 R.I. 319; Pe- 
tition of Norris, 125 A. 84, 46 RI. 57; 
Rhode Island Hospital Trust Co. v. 
Noyes, 58 A. 999, 26 R.I. 323. 


Tenn.—Nott v. Fitzgibbon, 64 S.W. 
26> LOG ebennio +. 


Tex.—Caples v. Ward, 179 S.W. 856, 
107 Tex. 341 [aff (Civ.App.) 170 S.W. 
816]; Anderson v. Menefee, (Civ. 
App.) 174 S.W. 904. 


Vt.—In re Thayer’s Estate, 130 A. 
683, 99 Vt. 204; In re Mansur’s Will, 
127 A. 297, 98 Vt. 296; In re Peck’s 
Hstate, 118 A. 527, 96 Vt. 183; In re 
Robinson's Estate, 98 A. 826, 90 Vt. 
328; Burton v. Provost, 54 A. 189, 75 
Wits 199: 


Va.—Allison v. Allison’s Ex’rs, 44 S. 
e904. SLO Vas 53s 16S saheAam os Or 
Lantz v. Massie’s Ex’x, 40 S.E. 50, 
99 Va. 709; Nielson vy. Brett, 40 S.E. 
32, 99 Va. 673; McComb v. McComb, 
32 S.E. 453, 96 Va. 779. 


Wis.—In re Prasser’s Will, 121 N. 
W. 648, 140 Wis. 92. 


Eng.—Taylor v. Graham, 8 App. 
Cas. 1287; Right v. Creber, 5 B.&C. 
866, 17 .G.L. .715, 108 Reprint 3228 
Lytton v. Lytton, 4 Bro.Ch. 441, 29 
Reprint 979. 


[a] Rule of policy as well as of 
construction.—‘This has, on occasion, 
been termed a canon of construction, 
but it is, in reality, more truly a 
policy of the law tending to certain- 
ty cf ownership. In any event, itisa 
most cogent consideration to be borne 
in mind in the decision of any per- 
tinent question of testamentary con- 
struction.” In re Leonard’s Will, 256 
N.Y.S. 355, 360, 148 Mise. 172. 


[b] 
not be supplied.—In re Litchfield, 104 
L.T.Rep.N.S. 6381. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a contrary intention is not manifest the interest will 
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usually be regarded as vesting immediately upon the 
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sidine, 6 Wall. 458, 18 L.Ed. 869; Car- 
ver v. Jackson ex dem. Astor, 4 Pet. 
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Ala.—Dunean v. De Yampert, 62 So. 
673, 182 Ala. 528. 


Ark.—Pletner v. Southern Lumber 
Co., 292 S.W. 370, 173 Ark. 277; Greg- 
ory v. Welch, 118 S.W. 404, 90 Ark. 


Conn.—Shepard v. Union & New 
Haven Trust Co., 138 A. 809, 106 Conn. 
627; Carpenter v. Perkins, 74 A. 1062, 
83 Conn. 11. 


D.C.—Vogt v. Vogt, 26 App.D.C. 46 
[appeal dism 27 S.Ct. 779, 203 U.S. 
581, 51 L.Ed. 327]. 


Fla.—Sorrels v. 
106, 89 Fla. 457. 


Ga.—Crumley v. Scales, 69 S.E. 531, 
135 Ga. 300; Sumpter v. Carter, 42 S. 
E. 324, 115 Ga. 893, 60 L.R.A. 274. 


Ill.— Strode v. McCormick, 41 N.E. 
1O91, 158 Tl. 142. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634; Asby v. Lewis, 52 N.E. 
756, 152 Ind. 493; Bruce v. Bissell, 22 
ND 4, 209, ond. 525,912 6Am.S.R. 436: 
Miller v. Keegan, 14 Ind. 502; Aber- 
nathy v. McCoy, 154 N.E. 682, 91 Ind. 

‘App. 574; Luken vy. Eckhoff, 161 N.E. 
699," 87° Ind. App. 260; French’ -v. 
French, 108 N.E. 786, 58 Ind.App. 621. 


Kan.—Klingman v. Gilbert, 135 P. 
682, 90 Kan. 545 [cit Cyc]. 


Me.—Stoors v. Burgess, 62 A. 730, 


McNally, 105 So. 


101 Me. 26. 
Md.—Brian y. Tylor, 98 A. 532, 129 
Md. 145; Poultney v. Tiffany, 77 A. 


117, 112 Md. 630; 
Deposit, ete, Co., 
Md. 1. 


Marshall v. Safe 
60. A. 476, 101 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66; Commis- 
sioner of Corporations and Taxation 
v. Alford, 184 N.E. 437. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580; Bishop vy. Broyles, 
22 'S.W. (2d) 790, 324 Mo. 69; Tin- 
galt v. Tindall, 66 S.W. 1092, 167 Mo. 
218. 


N.Y.—In re Chalmers’ Will, 265 N. 
Y.S. 787, 238 App.Div. 672; Petition 
eR aided aloe 2 Naxos: T58, 105 Mise, 

73. 


N.C.—Mangum y. Durham Loan & 
TrustiCo., 142 SH. -T11, 195° N.C. 469; 
McDonald v. Howe, 100 S.E. 427, 178 
Ney 257: 


Ohio.—Rieck vy. Richards, 178 N.E. 
276, 40 Ohio App. 201; Kraft v. Rech, 
157 N.E. 497, 24 Ohio App. 400. 


Pa.—Lantz v. Trusler, 37 Pa. 482; 
Fulton v. Fulton, 2 Grant 28; Hunter’s 
Estate, 2 Pa.Dist.&Co. 627; Smith’s 
Est., 7 Pa.Dist. 236; Hubbert’s Estate, 
6 Pa.Dist. 96; Sharpless’s Est., 29 
Pa.Co. 277; McKeever v. Patteson, 
2 Pa.Co. 304. 

R.I.—Petition 
Dag Oe Rabe wilt 

S.C.—Walker v. Alverson, 68 S.E. 
96657180 ms: C. 55; 30) TARZAN. SS 105s 
Tindal v. Neal, 36 S.E. 1004, 59 S.C. 4. 

Tex.—Walker v. Thornton, (Civ. 
App.) 124 S.W. 166. 

Vt.—In re Harris’ Estate, 72 A. 912, 
82 Vt. 199, 14 Prob.Rep.Ann. 86. 

Va.—Commonwealth v. Wellford, 76 
S.E. 917, 114 Va. 372, 44 L.R.A.N.S. 
419. 


W.Va.—Hinton vy. Milburn’s Ex’rs, 


of Hayden, 152 A. 


23 W.Va. 166. 


Wis.—Scott v. West, 24 N.W. 161, 
5 N.W. 18, 63 Wis. 529. 


Ont.—Re Hunter, 24 Ont.L. 5, 18 
Ont.W.R. 299, 2 Ont.W.N. 540, 19 Ont. 
W.R. 338, 2 Ont.W.N. 1166. 


17. U.S.—Farmers’ Bank v. Hooff, 
8 F.Cas.No. 4,659, 4 Cranch -C.C. 323 
[appeal dism 7 Pet. 168, 8 L.Ed. 646]. 


Ala..—Betts v. Renfro, 148 So. 406. 


Ark.—Alman vy. Coffman, 53 S.W. 
(2d) 594; Letzkus v. Nothwang, 279 
S.W. 1006, 170 Ark. 403; Booe v. Vin- 
son, 149 S.W. 524, 104 Ark. 439. 


Conn.—Mead v. Close, 161 A. 799, 
115 Conn. 443; Colonial Trust Co. v. 
Waldron, 152 A. 69, 112 Conn. 216; 
Trowbridge v. Townsend, 151 A. 345, 
112 Conn. 104; Gaffney v. Shepard, 
143 A. 236, 108 Conn. 339; First Nat. 
Bank v. Somers, 137 A. 737, 106 Conn. 
267; Griffith v. Adams, 137 A. 20, 
106 Conn. 19; Webb v. Goodnough, 
1 A. 797,53 Conn. 216. 


D.C.—Johnson vy. Washington Loan 
SATRUStA COs) ae ADD:D:C, 1242) [atrys2 
S.Ct. 421, 224 U.S. 224, -56 L.Hd. 741]. 


Fla.—Sorrels y. McNally, 105 So. 
106, 89 Fla. 457. 


Ga.—MacIntyre v. McLean, 133 S. 
BE. 471, 162 Ga. 280. 


Hawaii.—In re Isenberg’s Estate, 
28 Hawaii 590. 


Idaho.—In re Zimmer’s 
P. 302, 47 Idaho 368. 


Ill.— Hoblit v. Howser, 170 N.E. 
257, 338 Ill. 328, 71 A.L.R. 1046; Fay. 
v. Fay, 168 N.E. 359, 336 Ill. 299; Lynn 
v. Worthington, 107 N.E. 729, 266 I1l. 
414; Northern Trust Co. v. Wheaton, 
94 N.E. 980, 249 Ill. 606, 34 L.R.A.N. 
S. 1150; Wilce v. Van Anden, 94 N. 
BK. 42, 248 Ill. 358, 140 Am.S.R. 212, 
21 Ann.Cas. 153; Heisen v. Ellis, 93 
N.E. 362, 247 Ill. 418; Drake vy. Steele, 
89 N.E. 1018, 242 Ill. 301; Armstrong 
v. Barber, 88 N.E. 246, 239 Ill. 389; 
Carter v. Carter, 85 N.E. 292, 234 I11. 
507; Kadyk v. Abbott, 266 Ill App. 
537; Lord v. Andrus, 266 Ill.App. 395; 
Mendel v. Heintz, 165 Ill.App. 576; 
Heller v. Schwarz, 158 Ill.App. 326. 
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Ind.—Shriver v. Montgomery, 103 
N.E. 945, 181 Ind. 108; Davidson v. 
Koehter, 76 Ind. 398; Ratcliff v. 


Kreigh, 170 N.E. 354, 91 Ind.App. 96. 


Me.—Bowman y. Pinkham, 71 Me. 
295. 


Md.—Thomasy’ 
4 Harr.&M. 428. 


Mass.—Boston Safe 
Trust Co. v. Stratton, 156 N.E. 885, 
259 Mass. 465; Bosworth v. Stock- 
bridge, 75 N.E. 712, 189 Mass. 266, 11 
Prob.Rep.Ann. 206; Stimpson v. Bat- 
terman, 5 Cush. 153; Codman v. Cof- 
fin, 2 Cush. 365; Weston y. Foster, 7 
Metc. 297; Blanchard vy. Brooks, 12 
Pick. 47. 


Mich.—In re Churchill’s Estate, 203 
N.W. 118, 230 Mich. 148; Battle Creek 
Union Mut. Assoc. v. Montgomery, 38 
N.W. 588, 70 Mich. 587, 14 Am.S.R. 
519; Rood y. Hovey, 15 N.W. 525, 
50 Mich. 395. 


Mo.—Palmer v. French, 32 S.W.(2d) 
591, 326 Mo. 710; Snow v. Ferril, 8 S. 
W.(2d) 1608, 320 Mo. 543; Ewart v. 
Dalby, 5 S.W.(2d) 428, 432, 319 Mo. 
108 [cit Cyc]; Deacon v. St. Louis 
Union) sorust Co. 97, eSaweuc0lsarac 
Mo. 669. 


N.H.—Bean vy. Staples, 74 A. 542, 75 
NH 597. 


Lessee v. Wootton, 


Deposit & 


testator’s death.17 
sometimes expressed, the presumption is,'*® and all 
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In other words, as the rule is 


N.J.—Konvalinka v. Geibel, 3 A. 
260, 40 N.J.Eq. 443; Herbert’s Ex’rs 
v. Post, 26 N.J.Eq. 278. 


N.Y.—Matter of Wiley, 80 N.E. 944, 
188 N.Y. 579 mem [motion den 81 N. 
E. 1178, 188 N.Y. 642]; Fargo v. Squi- 
ers, 48, N.B. 509, 154 NUYS 250° [mo-= 
tion den 49 N.B. 1096, 154 N.Y. 767]; 
Cruikshank vy. Chase, 21 N.E. 64, 113 
N.Y. 337, 4 L.R.A. 140; Cooke v. Meek- 

m5 Le TransercA e345 
115 [aft 42 Barb. 533]; Van 
. v. Van Deusen, 122 N.Y.S. 
718, 138 App.Div. 357; Balen v. Jac- 
quelin 22 N.Y.S. 193, 67 Hun 311 [aff 
20 N.Y.S. 657]; Lovett v. Kingsland, 
44 Barb. 560 [aff 35 N.Y. 617]; In 
re Lord’s Estate, 236 N.Y.S. 136, 134 
Misc. 198; In re Thompson’s Estate, 
190 N.Y.S:125, 116 Mise:-4533)) In? re 


‘United States Trust Co. of New York, 


138 N.Y.S. 150, 78 Mise. 227; (9) Millis 
Surr. 496; In re Warren’s Will, 133 
N.Y.S. 145, 148 App.Div. 525; Wimple 
v. Fonda, 2 Johns, 288; Van Wyck v. 
Bloodgood, 1 Bradf.Surr. 154. 


N.C.—Westfeldt v. Reynolds, 133 
S.E. 168, 191 N.C. 802; Goode v. 
Hearne, 105 S.E. 5, 180 N.C. 475; Cit- 
izens’ Bank v. Murray, 94 S.E. 665, 
175 IN. C9628 


Ohio.—Stahl v. Mohr, 172 N.E. 431, 
35 Ohio App. 411; Kraft v. Rech, 157 
N.E. 497, 24 Ohio App. 400; Alter v. 
Alter, 31) Ohio CzA, 7135) “Phillips. 
Cole, 30 Ohio C.A. 49; LaRoche v. La- 
Roche, 29 Ohio C.A. 113; Brown v. 
Brown, 22 Ohio N.P.N.S. 410; Laver 
v. Kreiter, 19 Ohio N.P.N.S. 566. 


Pa.—In re Bair’s Estate, 99 A. 471, 
255 Pa. 1693. Hood v. Maires, S9ORAG 
481, 255 Pa. 128; In re Tatham’s Es- 
tate, 95 A. 520, 250 Pa. 269. Ann.Cas. 
1917A 855; In re Bache’s Estate, 92 
A. 304, 246 Pa. 276; In re Packer’s 
Bstate, 92 A. 70, 246 Pa. 116; McKee’s 
Appeal, 96 Pa. 277; Ross v. Drake, 37 
Pa. 373; Scott v. Price, 2 Serg.&R? 
59, 7 Am.D. 629; In re McFadden, 28 
Pa. Dist. 106; In re Hartley, 25 Pa. 
623; Moore’s Hst., 15 Pa.Dist. 
Miller’s Hst., 4 Pa.Dist. 764, 17 
rae 296; Bower’s Estate, 11 Phila. 


Porto Rico.—Trinidad v. Trinidad, 
19 Porto Rico 616. 


R.I.—Hazard v. Gushee, 87 A. 201, 
85 R.I. 438; Rhode Island Hospital 
Trust Co. v. Noyes, 58 A. 999, 26 R.I. 
323; Sammis v. Sammis, 14 R.I. 123. 


vVt.—In re Field’s Estate, 143 A. 
280, 101 Vt. 242; Burton v. Provost, 
54 A. 189, 75. Vt. 199; Conant’s Ex’rs 
Vv. Palmer, 2b AN ATOR GSIV tres Oe 


Va.—Meek v. Fox, 88 S.E. 161, 118 
Va. 774, L.R.A.1916D 1194: Pryor v. 
Duncan, 6 Gratt. (47 Va.) 37; Catlett 
Vv. Marshall, 10 Leigh (37 Va.) 83. 


Wis.—Jones v. Jones, 28 N.W. 177, 


“66 Wis. 310, 57 Am.R. 266 


Ont.—Re James, 16 Ont.W.N. 87. 


Sask.—In re Galbraith, 12 Sask.L. 
309. 


Vested beneficial estates despite in- 
terposition cf trust see supra § 1674. 


18. Conn.—Gaffney v. Shepard, 143 
A. 236, 108 Conn. 339. 


Me.—Blaine y. Dow, 89 A. 
Me. 480. 


Mass.—Security Trust Co. of Lynn 
v. Boyce, 154 N.E. 191, 257 Mass, 586. 


N.Y.—Nelson y. Russell, 31 N.E. 
1008, 135 N.Y. 137 


Pa.—In ze Lone! s Estate, 77 A. 924, 
228 Pa. 59 


1126, 111 
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doubts are resolved,!® in favor of vesting; and no es- 
tate or interest will be held contingent unless very 
decided terms are used in the will or it is necessary to 
so hold in order to carry out the other provisions or 
implications of the will.2° The intention to create 
a contingency must clearly appear for the courts 
will not construe the testator’s words as importing 
a contingency if a different meaning can fairly be 
given to them.2! It is often said that the rule in fa- 
vor of vesting is particularly applicable where the 
gift is to children or grandchildren,?? and its appli- 
cation will prevent disinheritance,?? or the gift 
would be void for remoteness,?* or intestacy would 
result,?> if it were held contingent. 
been stated that the rule in favor of vesting is gen- 
erally applied to avoid perpetuities, intestacy, ille- 
gal suspensions of the power of alienation, and to 
earry out the manifest intention of the testator.?° 
On the basis that a principal reason for the rule, re- 
quiring an estate to be construed as vested if possi- 
ble, is that another construction would exclude the 
heirs of the beneficiary should he die before the ter- 
mination of the intermediate estate, it has been held 
that the rule does not apply where there is a gift 
over to the heirs of the beneficiary in event of his 
death before the termination of the intermediate es- 
tate. 2% 


[$ 1682] (c) Construction in Favor of Indefeasi- 


WILLS 


Indeed, 1 has - 
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but also the early indefeasible or absolute vesting,*° 
of estates. In doubtful cases an interest will be con- 
strued, if possible, as absolute rather than condi- 
tional,®' and where an estate may be defeated by the 
happening of a contingency and there are two or 
more periods which may be selected within which 
the contingency must happen to defeat the estate, the 
period will be selected which will first cause the 
estate to become absolutely vested.22, However, the 
rule of construction favoring absolutely vested in- 
terests over defeasible ones has no application where 
it is admitted that a vested defeasible interest is 
given but the question is as to what conditions con- 
stitute the defeasance.?? Vested interests subject 
to be divested are preferred in construction to in- 
terests which are wholly contingent.*+ 


[§ 1683](d) Express Declaration as to Vesting. 
Where there is an express declaration that the title 
or interest of the beneficiary shall not “vest” or be 
“vested” until a stated time or event, and the words 
are regarded as having been used in their technical 
legal sense, the interest will not vest until the time 
or event specified? The construction may be oth- 
erwise, however; where the will as a whole shows that 
the intention was to use the terms “vest” or ‘‘vested” 
in other than their ordinary legal sense,*® as where 
the whole will shows that the general intent was to 
use the term as meaning “vest in possession,’’?* or 


bility.?® 


19. Johnson v. Coler, 174 N.W. 654, 
187 Iowa 734; Williams v. McFarland, 
37 S.W.(2d) 116, 162 Tenn. 468; Mayn- 
or v. Vaughn, 17 S.W.(2d) 910, 159 
Tenn. 281. 


20. Fla.—Sorrels v. McNally, 
So. 106, 89 Fla. 457. 


N. Y.—In re Inslee’s Will, 251 N.Y.S. 
251, 233 App.Div. 144. 


S.C.—Walker v. Alverson, 68 S.E. 
966130 S.C. 55,30" Le ReASN:-S. 115: 


Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70; In re Field’s Estate, 
143 A. 280,101 Vt. 242; In re Henry’s 
Will, 134 A. 632, 99 Vt. 487, 49 A.L.R. 
169; In re Thayer’s Hstate, 130 A. 683, 
99 Vt. 204. 


Wash.—Shufeldt v. Shufeldt, 227 P. 
6, 180 Wash. 253. 


21. South vy. Mothershead, 191 S. 
W. 277, 173 Ky. 495. 


Words necessary to create condi- 
tions see infra § 1752. 


22. Fla.—Sorrels v. McNally, 105 
So. 106, 89 Fla. 457. 


Me.—Cook v. Stevens, 134 A. 195, 
125 Me. 378; Belding v. Coward, 133 
A. 689, 125 Me. 305; Morse v. Ballou, 
. 83 A. 799, 109 Me. 264. 


105 


Mass. 
See Southard y. Southard, 96 N.E. 941, 
210 Mass. 347 (presuming gift to be 
vested in interest where it was to 
children). 


Pa.—In re Weir’s Hstate, 161 A. 730, 
307 Pa. 461; In re Wallace’s Estate, 
149 A. 473); 299 Pa. 833; Burkley v. 
Burkley, 28 Pa.Dist. 275. 


Wash.—Shuteldt v. Shufeldt, 227 P. 
6, 1830 Wash. 258. 


23. In re Tims’ Estate, 118 N.Y.S. 
507, 63 Misc. 148, 7 Mills Surr. 140; 
Stark v. Molleson, 8 Watts (Pa.) 432. 


Construction against disinheritance 
generally see supra § 1150. 


Flye v. Jones, 186 N.E. 64.. 


The law favors not only the early vesting,” 


24. Cal.—Berry v. Lebus, 205 P. 


471, 56 Cal.App. 378. 


Conn.—St. John v. Dann, 34 A. 110, 
66 Conn. 401. 


Mass.—Gray v. Whittemore, 78 N. 
BH. 422, 192 Mass. 367, 116 Am.S.R. 246, 
10 L.R.A.N.S. 11438, 12 Prob.Rep.Ann. 
178; Seaver v. Fitzgerald, 6 N.H. 73, 
141 Mass. 401. 


N.Y.—Post v. Hover, 33 N.Y. 593. 


Pa.—McBride’s Estate, 25 A. 513, 
152, Pa, 192. 


Eng.—In re Turney, [1899] 2 Ch. 
739; "Taylor v.) Frobisher; 5 De Gu & 
Sm. 111, 64 Reprint 1076; Berkeley v. 
Swinburne, 16 Sim. 275, 39 Eng.Ch. 
275, 60 Reprint 880. 


General rule of construction in fa- 
vor of will see supra § 1146. 


25. Blaine v. Dow, 89 A. 1126, 111 
Me. 480. 


Construction against intestacy gen- 
erally see supra § 1147. 


26. Whitman v. Terry, 187 N.Y.S. 
424, 196 App.Div. 282; Shufeldt v. 
Shufeldt, 227 P. 6, 130 Wash. 253. 


27. Frasier v. Scranton Gas & Wa- 
ter, Coy 95 Ak 266, 249 Pa. 570, 
28. Cross references: 
Period to which survivorship refers 
see supra § 1346. 
Time of ascertainment of class see su- 
pra §§ 1269-1274. ; 


Whether gift over on death refers to 
death in lifetime of testator or 
thereafter see supra § 1824. 


29. See supra § 1681. 
30. Pearce v. Pearce, 74 So. 952, 
199 Ala. 491; Hdmunds y. Bronaugh, 


270 S.W. 828, 208 Ky. 226; Knox v. 
Knox, 216 S.W. 844, 186 Ky. 320; Don- 
nell v. Newburyport Homceopathic 
Hospital, 60 N.E. 482, 179 Mass. 187. 


31. Perdue vy. Anderson, 82 S.E. 
884, 142 Ga. 309; In re Long’s Estate, 


77 A. 924, 228 Pa. 594; Manderson v. 
hiukens, (23. Pa.c3 i162 “Ana 3.1. 2)2 elon 
re Cramer’s Will, 198 N.W. 382, 183 
Wis. 516; In re Griffith’s Will, 179 N. 
W. 768, 172 Wis. 630. 


32. Ala.—Pearce y. Pearce, 74 So. 
952 199 Alas 4onk 


Ky.—Rue v. Lisle, 255 S.W. 133, 200 
Ky. 520; Knox v. Knox, 216 S.W. 844, 
186 Ky. 320; Washer’s Ex’r v. Wash- 


,er’s' Ex’rs, 137 S.W. 227, 143 Ky. 645. 


N.Y.—Matter of Lehrbach, 123 N.Y. 
S. 897, 139 App.Div. 28. 


N.C.—Whitfield v. Douglass, 
BE. 667, 174 N.C. 46; 
54 N.C. 159; 
Ni@. 2215 


Wis.—In re Squier’s Estate, 225 N. 
W. 184, 199 Wis. 51. 


33. Gatto v. Gatto, 250 S.W. 883% 
198 Ky. 569. 


Fekian Stark v. Marsh, 29 Ohio C.A. 


35. Ill.—Easton vy. Hall, 154 N.E. 
216, 323 Ill. 397; Blanchard v. Mayn- 
ard, 103 Ill. 60. 


Mo.—Loud vy. St. Louis Union Trust 
Co., 249 S.W. 629, 298 Mo. 148. 


N.Y.—Dimmick v. Patterson, 87 N. 
E. 109, 142 N.Y. 322; Savage v. Burn- 
ham WANoye 56 1t 


Pa.—Barger’s Appeal, 100 Pa. 239. 


Eng.—Selby v. Whittaker, 6 Ch.D. 
239; Wakefield v. Dyott, 4 Jur.N.S. 
1098; Russel v. Buchanan, 7 Sim. 628, 
8 Eng.Ch. 628, 58 Reprint 979. 


36. In re Landis, 46 F.(2d) 524, 
3Y. Cal.—In re Glann’s Estate, 170 
PySoy ue alamos Ga 


Colo.—Hignett v. Sherman, 224 P. 
411, 75 Colo. 64. 


N.Y.—Lewis v. Howe, 66 N.E. 975, 
174 N.Y. 340; Thompson y. Thomp- 
son, 28 Barb. 432; Ogden v. Ogden, 
82 N.Y.S. 710, 40 Misc. 473. 


94 S. 
Biddle v. Hoyt, 
Hilliard v. Kearney, 45 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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as meaning “indefeasibly vested.”’88 A provision for 


a gift over on death of the beneficiary “prior to the 
vesting” of the gift may be construed to refer to the 
period of time between the making of the will and 
the death of decedent where a previous clause of the 
will creates an absolute gift which vests on the death 
of the testator.*® The expression “take effect” in 
a clause providing for a gift over if the legatee dies 
before the legacy “takes effect” means’ take effect or 
vest in interest or point of right rather than posses- 
sion.*° A gift over of the share the beneficiary would 
“have been entitled to if then living,” in case of his 
decease before the time of distribution, will not in- 
dicate an intention to make the gift contingent for 
it will be construed to mean “entitled to in posses- 
sion and enjoyment, if then living.”#! 


[§ 1684] (e) Relation of Postponement or Contin- 
gency to Vesting or Possession in General.t2 Even 
the rule previously stated, that a mere postpone- 
ment does not suspend the vesting unless the futurity 
is annexed to the substance of the gift itself,*? is 
sometimes regarded as a rule of construction,** and 
it is certain that whether or not, in a particular case, 
the future event or time is annexed to the substance 


Pa.—In re Phillips’ Estate, 
210, 205 Pa. 504, 97 Am.S.R. 743. 

Eng.—Simpson y. Peach, L.R. 16 
Eq. 208. f 


55 A. 
re 474; 
32 Ala. 461. 
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47, Ala.—Foster 
Cox’s Adm’r v. McKinney, 
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of the gift or merely the time of payment or posses- 
sion depends on the intention of the testator as shown 
by the language of the will and the surrounding eir- 
cumstances.4® In determining this question, the 
courts, in accordance with the general rule favoring 
vested estates or interests,*® will construe a postpone- 
ment or contingency to relate to the possession or en- 
joyment rather than the gift itself, if a contrary in- 
tention is not clearly manifested.*7 Asa general rule, 
if there are words which by themselves create a gift 
in direct, absolute, and present terms, a direction 
elsewhere for payment or delivery on a future event 
does not defer the vesting of the gift but only pos- 
session or enjoyment,*® although the postponement 
is for reasons personal to the beneficiary.*2 How- 
ever, the fact that the words of gift and those relat- 
ing to the time of payment are quite distinct may not 
prevent the gift from being held contingent where 
the intent to make no absolutely vested gift in pre- 
senti 1s otherwise clearly shown.5° It is usually 
said that, although the postponement or futurity 
would seem to be annexed to the gift itself, it may 
still be regarded as vested if the postponement is 
for the convenience of the estate,®4 or merely to let 


N.Y.—Cammann vy. Bailey, 103 N.E. 
824, 210 N.Y. 19, 11 Mills Surr. 466 
{rearg den 104 N.E. 1128, 210 N.Y. 


v. Holland, 56 


[a] Tlustration.—Where, although 
the payment or possession is post- 
poned to a future time, the first part 
of the will clearly gives a vested in- 
terest, a subsequent declaration that 
the estate shall not “vest” until the 
time of payment or possession may 
be construed to mean ‘‘vest in posses- 
sion” and not to prevent a previous 
vesting in interest. In re Glann’s Es- 
tate; 170'P...833; 17% Cal.v3 4. 


38. In re Landis, 46 F.(2d) 524; 
Armytage v. Wilkinson, 3 App.Cas. 
355; Taylor v. Frobisher, 5 De G.& 
Sm. 191, 64 Reprint 1076; Re Baxter, 
10 Jur.N.S. 845. 


[a] MTlustration.—A statement that | 
an estate shall become ‘‘vested’’ at a 
certain time may be construed to 
mean only that the estate will become 
indefeasible at that time, and not 
prevent a vesting of the estate at the 
testator’s death subject to being di- 
vested, where the first words of gift 
are absolute and such construction is 
necessary to carry out the general in- 
tention of the testator. In re Landis, 
46 F.(2d) 524. 


39. In re De Witt’s Will, 247 N.Y. 
S. 835, 139 Misc. 1388. 


40. Belcher v. Phelps, 144 A. 659, 
109 Conn. 7. 

41. Petition of Norris, 125 A. 84, 
46 RL. 57. 

42. Cross references: 
Postponement where only gift in di- 

rection to pay or divide see infra § 

1687. 
Vesting of estate despite postpone- 

ment of possession see supra § 1670. 
Whether words of time or contin- 

gency relate to possession or vest- 

ing see infra § 1685. 

43. See supra § 1670. 

44. In re Estate of Isenberg, 28 
Hawaii 590; Clark v. Cammon, 54 N. 
EB. 709, 160 N.Y. 315. 


45. First Nat. Bank v. Somers, 137 
A. 737, 106 Conn. 267. 


46. See supra § 1681. 


kee 555]; Henderson v. Henderson, 20 
ASR aCe REE | ND, 314). 11395 Nels ae Ma ter ane 
2 Bea) 3 . Mahan, 98 N.Y. 372 [aff 82 Hun 73]; 
Ill.—Hoblit v. Howser, 170 N.E.]| Loder v. Hatfield, 71 N.Y. 92 [aft 4 


257, 338 Ill. 328, 1 A.L.R. 1046. 


Ind.—In re Carney’s Estate, 86 N. 
E. 400, 171 Ind. 379 [transf 84 N.E. 
506]; Reeder v. Antrim, 110 N.E. 568, 
112 N.E. 551, 64 Ind.App. 83; Smith vy. 
Smith, 109 N.E. 60, 59 Ind.App. 169; 
Clore v. Smith, 90 N.E. 917, 45 Ind. 
App. 340. 


Iowa.—Lingo v. 
402, 174 Iowa 461. 


Smith, 156 N.W. 


Tenn.—Brannon y. Mercer, 198 S. 
W. 253, 138 Tenn. 415. 
Vt.—In re Mansur’s Will, 127 A. 


297, 98 Vt. 296. 


Construction of words of time or 
contingency to relate to possession 
see infra § 1685. 


48. Ark.—Blackburn v. 
6 Ark. 50. 


Conn.—State v. Main, 87 A. 38, 87 
Conn. 175. 


Hawaii.—In re Estate of Isenberg, 
28 Hawaii 590. 


Ill. Martin v. McCune, 149 N.E. 
489, 318 Ill. 585. : 


Iowa.—Johnson v. Coler, 174 N.W. 
654, 187 Iowa 734; Alden v. Meling, 
170 N.W. 757, 185 Iowa 394. 


Ky.—Cooper’s Adm’r v. Clarke, 240 
S.W. 361, 192 Ky. 404; Hardin’s Ex’r 
v. Hardin, 186 S.W. 893, 170 Ky. 736. 


Me.—Kimball v. Crocker, 53 Me. 
263. 


Md.—Webb v. Webb, 48 A. 95, 92 
Mad. 101, 84 Am.S.R. 499; Wardwell 
v. Hale, 37 N.E. 196, 161 Mass. 396, 
42 Am.S.R. 413. 


Mass.—Furness v. Fox, 1 Cush. 134, 
48 Am.D. 593. 


Neb.—Hill v. Hill, 132 N.W. 788, 
90 Neb. 43, 38 L.R.A.N.S. 198. 


N.J.—Martin v. Gifford, 138 A. 103, 
101 N.J.Eq. 411; In re Collins’ Estate, 
133 A. 188, 99 N.J.Eq. 333; Kimble v. 


Hawkins, 


White, 24 A. 400, 50 N.J.Eq. 28 [aff 


30 A. 430, 51 N.J.Eq. 638]. 


Hun 36, 6 Thomps.&C. 229]; Tucker 
v. Bishop, 16 N.Y. 402; Foote v. Peas- 
lee, 201 N.Y.S. 549, 206 App.Div. 329 
[aff 143 N.E. 753, 237 N.Y. 586]; Wil- 
liams v. Boul, 92 N.Y.S. 177, 101 App. 
Div. 593 [aff 77 NB. 1198) 184 NY. 
605]; Murray v. Miller, 83 N.Y.S. 591, 
85 App.Div. 414 [aff 70 N.E. 870, 178 


N.Y. 316]; Doubleday v. Newton, 27 
Barb. 431; In re Rodgers’ Estate, 264 
N.Y.S...624,. 147 Mise. 844; "In 9 re 


O’Dell’s Will, 207 N.Y.S. 261, 124 Misc. 
76; In re Moses, 148 N.Y.S. 975, 86 
Mise. 625, 12 Mills Surr. 388. 


N.C.—Guyther v.. Taylor, 38. N.C. 
323; Vaughan vy. Dickens, 22 N.C. 
52. 


Pa.—In re Billings’ Estate, 110 A. 
768, 268 Pa. 71; Hood v. Maires, 99 A. 
481, 255 Pa. 128; Burd’s Ex’r v. Burd’s 
Adm’r, 40 Pa. 182; Bowman’s Appeal, 
34 Pa. 19; Magoffin v. Patton, 4 Rawle 
113; Hallowell’s Estate, 33 Pa.Co. 
596. 


S.C.—Taveau v. Ball, 6 S.C.Kq. 8. 


Vt.—In re Mansur’s Will, 127 A. 
297, 98) Vt. 296. 

Wis.—In re Fouks’ Will, 238 N.W. 
869, 206 Wis. 69; In re O’Brien’s Will, 
180 N.W. 141, 173 Wis. 41. 

Eng.—Smith y. Jackson, L.J.Ch.O.S. 
231. 

Can.—Roach vy. Roach, 
Dom.L.R. 374. 

Ont.—Re Sproule, 17 Ont. 334. 


Absence of words of gift. where 
there is only direction to pay or di- 
vide see infra § 1687. 


Form of gift generally see infra § 
1686. 


[1931] 3 


49. In re Fouks’ 
869, 206 Wis. 69. 


50. In re Merrill’s Estate, 204 N. 
Y.S. 47, 208 App.Div. 649 [aff 147 N. 
B16, 239) Neyo Sie 


51. Ill.—Martin v. McCune, 149 N. 
E. 489, 318 Ill. 585; O’Hare v. Johns- 
ton, 113 N.E. 127, 273 Ill. 458 [rev 194 


Will, 238 N.w. 
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in a prior interest.? 


[§ 1685] (f) Words of Time or Contingency.°* 
The use of the words “when,”®* “at,”’5> “af,”>® “pro- 
vided,”®? or “on” or “upon,’®’ in speaking of the 
happening of a certain event, may make the gift 
contingent if they are so placed as to incorporate the 
contingency into the gift itself. However, under the 
rule favoring early vesting of estates,®® and the rule 
requiring that a postponement or contingency be 
construed to relate to possession or enjoyment rath- 
er than vesting in interest, if possible,®® words of 
contingency®! or of time®? will, if possible, be con- 
strued to relate only to the possession and enjoyment 
rather than the vesting of the gift. Thus words, such 
a trom and ater, 8 “when, ** “then,”*> “oun 
til,”86 “at,”87'“on,”6> or “upon,”®® are generally con- 


Tll.Appv. 153]; Armstrong v. Barber, 
88 N.E. 246, 239 Ill. 389. 


Md.—QObyrne v. Clagett, 9 Md. 512. 


N.J.—In re Collins’ Estate, 133 A. 
188, 99 N.J.Eq. 333. 


N.Y.—Loder v. Hatfield, 71 N.Y. 92 
[aff 4 Hun 36, 6 Thomps.&C. 229]; 
In re United States Trust Co. of New 
Work, 138 N-Y-S: 150; 78 Misc. 227,09 
Mills Surr. 496; Ogden v. Ogden, 82 
N.Y.S. 710, 40 Mise. 473. 


N.C.—Ford v. Wiedbee,.21 N.C. 16. 


Wis.—In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366. 


B.C.—Yorkshire, etc., Trust Co. v. 
Morton, )£1926] “4° Dom LAR: 887, - 3 
West.Wkly. 370. 


Ont.—Re Ward, 33 Ont.L, 262, 8 Ont. 
W.N. 76. 

52. Sadler v. Bergstrom, 168 A. 50, 
113 N.J.Eq. 567; Re Rose, 13 Ont.W. 
Nfs FASS 

53. With regard to remainders see 
TNEGA GS Loo. 

54, U.S.—Herberton v. 
abeay BENS PANG, 

Cal.—Rogers’ Dstate, 29 P. 962, 94 
Cal 52:6: 

Conn.—Colt v. Hubbard, 
281. 

Ga.—Allen v. Whitaker, 34 Ga. 6. 

N.J.—Fisher v. Johnson, 38 N.J.Eq. 
46; Clayton v. Somers’ Ex’r, 27 N.J. 
Bq. 230. 

N.C.—Giles v. Franks, 17 N.C. 521. 


Pa.—Engle’s Hstate, 31 A. 76, 166 
Pa. 280. 

‘S.C.—Lemacks v. Glover, 18 S.C.Eq. 
141. 

55. Rubencane v. McKee, 6 A. 639, 


6 Del.Ch. 40; Post v. Herbert’s Ex’rs, 
27 N.J.Eq. 540. 


56. Halsey v. Goddard, 86 F. 
Gifford hy.) Thorn, 9 )N.J:Hq. 702. 


McClain, 


33, Conn, 


ARIE 


S70 eich ov, Pollock) :$0) Ax 43, 11/4 
Md. 580. 
58. In re Ehle, 109 F. 625; Lewi- 


sohn wa Henty, 72° N..0239," 179 N.Y. 
352; McGill v. Gardner, (Tenn.Ch.A.) 
46 S.W. 767. 


59. See supra § 1681. 
60. See supra § 1684. 


61. Hoblit v. Howser, 170 N.E. 257, 
338 Ill. 328, 71 A.L.R. 1046; Lingo v. 
Smith, 156 N.W. 402, 174 Iowa 461; 
Stahl v. Mohr, 172 N.E. 431, 35 Ohio 
App. 411. 


62. U.S.—Doe v. Considine, 6 Wall. 
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[§§ 1684-1686, 


strued in such a manner that they do not prevent the 


458, 18 L.Ed. 869. 
Cal.—In re, Blake’s Estate,’ 108) PR: 
287, 157 Cal. 448; In re De Vries’ 


Estate, 119 P. 109, 17 Cal.App. 184. 


D.C.—Johnson v. Washington Loan 
& Trust Co; 33) AppeD:©. 12425 Patt 732 
S.Ct. 421, 224 U.S. 224, 56 L.Nd. 741]. 


Fla.—Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 


Towa.—In re Phearman’s Estate, 
232 N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674. 


Me.—Cook v. Stevens, 134 A. 195, 
125 Me. 378. 


N.Y.—Matter of Seaman, 41 N.E. 
401, 147 N.Y. 69; Hersee v. Simpson, 
46 N.Y.S. 755, 20 App.Div. 100 [aff 48 
N.H. 890, 154 N.Y. 496]; In re Rohr’s 
Estate, 260 N.Y.S. 181, 145 Misc. 382. 


N.C.—Carolina -Power Co. v. Hay- 
wood, 119 'S.B. 500, 186 N.C. 313. 


Pa.—In re Bechtel’s Hstate, 85 Pa. 
Super. 14. 


63. Johnson v. Washington Loan & 
Trust, Co., 33 App.D.C. 242 [aft 32.8. 
Ct. 421,.224, U.S. 224, 56 L.Wd.. 7411; 
In re Phearman’s Estate, 232 .N.W. 
826, 211 Lowa 1137, 82 A.LAR. 674; 
Cook v. Stevens, 134 A. 195, 125 Me. 
378; Montague v. Curtis, 181 N.Y:S. 
709, 191 App.Div. 904; Hersee v. 
Simpson, 46 N.Y.S. 755, 20 App.Div. 
100 [aff 48 N.E. 890, 154 N.Y. 496]; 
In re Rohr’s Estate, 260 N.Y.S. 181, 
145 Misc. 382. 


64. Sorrels v. McNally, 105 So. 106, 
89 Fla. 457; In re Bechtel’s Estate, 85 
Pa.Super. 14. 


65. Doe v. Considine, 6 Wall. (U. 
S.) 458, 475, 18 L.HMd. 869; First Nat. 
Bank v. Somers, 137 A. 737, 106 Conn. 
267; Brown v. Spring, 135 N.E. 701, 
241 Mass. 565; Corse v. Chapman, 47 
INGE 8il24) Wbe) INN 4ac2s Tn re Pear 
sall’s Hstate, 155 N.Y.S. 59, 91 Misc. 
212, Lb. Miller sinralb bs 


[a] “Then” construed to mean “in 
such case.’’—In a provision that if 
the named beneficiary “be not living 
then to his children,” the word ‘“‘then” 
will be construed as the equivalent 
of “in such case’ or ‘in that event,” 
rather than as expressing the time 
when the beneficiary should be deter- 
mined for the enjoyment of the gift. 
First Nat. Bank v. Somers, 137 A. 737, 
106 Conn. 267. 


“Then” 62 C.J. p 891. 


66. In re Purdy’s Will, 231 N.Y.S. 
61d ASSP Mise: 247. 


67. In re Phearman’s Estate, 232 
N.W. 826, 211 Towa 1187, 82 A.I:R. 
674; In re Johnson’s Will, 210 N.Y.S. 


For later cases, developments and changes in the law see Annotations, 


vesting of the gift. 
prefaced by the phrase “After the payment of debts 
and funeral charges,’ does not postpone the vesting 
of the gift.7° It has been said that, while the word 
“as” may not be directly conditional, still it im- 
ports contingency and is generally so construed."* 


[§ 1686] (g) Form of Gift in General.”? 
general rule a gift in future language, without more, 
indicates a gift to take effect in the future which 
does not vest until that time.*? 
of words of immediate gift is not conclusive against 
the existence of an immediately vested interest, 
where there is otherwise sufficient evidence of an in- 
tention to give a vested interest,’* if the disposition 
is in the form of 


That a clause making a gift is 


As a 


While the absence 


words of present and absolute gift, 


33, 212 App.Div. 768; In re Pearsall’s 
Estate, 155 N.Y.S. 59, 91 Mise. 212, 15 
Mills Surr. 155; Carolina Power Co. 
v. Haywood, 119 S.E. 500, 186 N.C. 
313; Maynor v. Vaughn, 17 S.W.(2d) 
910, 159 Tenn. 281. But see Lippin- 
cott v. Purtell, 131 A. 210, 98 N.J.Eq. 
569 (holding that, when the gift is 
“at” the happening of a given event, 
the gift does not vest before the event 
occurs). 


68. Trowbridge v. Coss, 110 N.Y.S. 
1108, 126 App.Div. 679 [aff 89 N.E. 
1114,°195 Noy 596). 


69. Cal.—aIn re De Vries’ Estate, 
119 P. 109, 17 Cal.App. 184. 


Ind.—Levering v. Levering, 162 N. 
E. 448, 88 Ind.App. 374. 


Iowa.—In re Phearman’s Estate, 
re N.W. 826, 211 Iowa 1137, 82 A.L.R. 


Mass.—Johnson v. Collamore, 
INES TA, Sil Mass. 52 f 


N.Y.—Matter of Seaman, 41 N.E. 
401, 147 N.Y. 69. 


70. Collis v. Walker, 172 N.E. 228, 
272 Mass. 46. 


[a] Reason for rule.—‘‘Such a 
clause adds nothing to the duty im- 
posed upon all executors by law. It 
does not enlarge the rights of credi- 
tors, nor limit the rights of devisees 
and legatees. Et does not postpone or 
affect the time when property vesis 
under the will. It does not refer to 
the time of vesting, but simply recog- 
nizes that the amount due benefi- 
ciaries may be diminished to the ex- 
tent of those charges. It has to do 
with the quantum and not with limi- 
tations of the estates ereated by the 
will.” Collis v. Walker, 172 N.E. 228, 
229, 272 Mass. 46. 


71. In re Blake’s Estate, 
287, 157 Cal. 448. 


72. Gift in form of direction to 
pay or divide see infra § 1687. 


aly¢il 


108) Re 


_Words of present and absolute gift 
giving vested interest despite post- 
pouemiont of possession see supra § 


73. In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; Sadler v. Berg- 
strom, 168 A. 50, 118 N.J.Eq. 567; 


Lorillard v. Kent, 133 A. 881, 99 N.J. 
Eq. 509. 


74. Armstrong v. Barber, 88 N.E. 
246, 239 Ill. 389; Everitt v. Everitt, 
29 N.Y. 39 [rev 29 Barbe 1123: 


[a] Nonuse evidence of intention. 
—‘It is true that the nonuse in the 
will of words of gift is evidence, and 
often strong.evidence, of lack of in- 
tention in the testator to vest the 


Same title and section number, 


§§ 1686-1687] 


this imports the giving of an immediate or vested in- 
terest,‘° and, if there are such words which plainly 
vest an immediate estate, the subsequent addition of 
equivocal expressions, having a contrary tendency, 
will not be accepted as indicative of a contrary in- 
That the gift consists in a statement that 
the property is “to descend” to the beneficiary indi- 
eates an intention to give an interest immediately on. 
the death of the testator, for, in event of intestacy, 
the descent is immediate on death.*7 
that the executor shall distribute or dispose of the 
property under the intestate laws of the state is an 
immediate gift to those who would take the proper- 


tention. 


ty in case of intestacy.7§ 


[§ 1687] (h) Only Gift in Direction To Pay or 


legacy until the literal happening of 

the contingencies on which it is made 

Baye bie. ” McLaughlin v. Penney, ze 
. 841, 344, 65 Kan. 523. 


75. Cal.—In re De Vries’ 
119 P. 109, 17 Cal.App. 184. 


Tll.—Baley v. Strahan, 145 N.E. 
Shilel Ailey S35 bey 


N.Y.—In re People’s Trust Co., 174 
N.Y.S. 889, 106 Misc. 609; In re Moses, 
148 N.Y.S. 975, 86 Misc. 625, 12 Mills 
Surr. 388; Matter of Ridgway, 4 Redf. 
Surr. 226. 

N.C.—Williams v. Biggs, 96 S.E. 
643, 176 N.C. 48; Vaughan vy. Dickens, 
22) N.C) 62. 


Tenn.—Brannon v. Mercer, 198 S.W. 
253, 188 Tenn. 415. 


Estate, 


359, 


is. peabN,. 
W. 643, 140 Wis. 92. 


76. Howard v. Howard, (Mo.) 184 
S.W. 998; Callender v. Cloud, 140 A. 
568, 102 N.J.F&q. 287; Kimble v. White, 
24 A. 400, 50 N.J.Eq. 28 [aff 30 A. 430, 


51 N.J.Eq. 638]; Rewalt v. Ulrich, 23 
Pa. 388. 
77. Lingo v. Smith, 156 N.W. 402, 


174 Iowa 461. 


78. Hersee v. Simpson, 48 N.E. 890, 
154 N.Y. 496; In re McGovran’s Es- 
tate, 42 A. 705, 190 Pa. 375. 


79. Rule where gift is through 
power in trust see infra § 1674. 


Words of present gift followed by 
direction to pay or oe and pay 
in future see supra § 1684 


80. In re Kings County ‘Trust Co., 
L43 NV YS: 597, 158 App.Div. 453, 11 
Mills Surr. 430 [mod 139 N.Y.S. 454, 
78 Misc. 245, 9 Mills Surr. 517]; In 
re Brown’s Estate, 137 A. 132, 289.Pa. 
401; Geisse’s Estate, 3 Pa.Dist.&Co. 
128. 


81. Griffin v. Doggett, 155 S.E. 605, 


199 N.C. 706. 


82. Manice v. Manice, 43 N.Y. 303 
[mod 1 Lans. 348]; In re Walsh’s Es- 
tate, (S.D.) 239 N.W. 240; Hamilton 
v. Hart, 27 B.C. 101; Munro v. Smart, 
4 Ont.App. 449. 


83. Ala.—Johnson v. Terry, 86 So. 
775, 189 Ala. 614; Travis v. Morrison, 
28 Ala. 494, 


Cal.—In re Blake’s Estate, 168 P. 
287, 157 Cal. 448. 


Conn.—Platt v. Platt, 42 Conn. 330. 


Ill.—Easton v. Hall, 154 N.E. 216, 
823 Ill. 397; Walker v. Walker, 118 
N.E. 1014, 283 Ill. 11; Armstrong v. 
Barber, 88 N.E. 246; 239 fil. 389; 
Thompson v. Adams, 69 N.E. 1, 205 
Ill. 552; Bates v. Gillett, 24 N.E. 611, 
132 Ill. 287. 


Iowa.—In re Phearman’s Estate, 
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over rule,” 


A direction 


ed.88 


232 N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674: McClain v. Capper, 67 N.W. 102, 
98 Iowa 145. 


Ky.—Fidelity & Columbia Trust Co. 
v. Tiffany, 260 S.W. 357, 202 Ky. 618; 
Lewis v. Shropshire, 68 S.W. 426, 24 
Key ese de. 


Mass.—Crapo v. Price, 76 N.E. 1043, 
190 Mass. 317, 11 Prob.Rep.Ann. 270; 
Harding v. Harding, 54 N.E. 549, 174 
Mass. 268. 


N.Y.—Matter of Leonard, 113 N.F. 
491, 218 N.Y. 513; Salter v. Drowne, 
98 N.E. 401, 205 N.Y. 204; Lewisohn 
VepeLenEY,) Us IN: Bisco Oy aioe IN: Xie oodis 
Herzog v. Title Guarantee, etc., Co., 


COMIN De aSoneelade Nek 0, Ol lukA. 
146; Schlereth v. Schlereth, 66 N.E. 
ASO) eS IN Yin 444.5 03 Am.8.R. 616; 
Hafner v. Hafner, 63 N.E. 1117, 171 
INeYnn6ses0) Rudd. wa Cormelly 63 Ns. 
$23, 172 N.Y. 114; In re Crane, 58 N.E. 


47, 164 N.Y. 71; Clark v. Cammann, 54 
N.E. 709, 160 N.Y. 315; In re Baer, 41 
N.E. 702, 147 N.Y. 348; Bowditch v. 
Ayrault, 33 N.E. 1067, 138 N.Y. 222; 
Goebel v. Wolf, 21 N.E. 388, 113 N.Y. 
405, 10 Am.S.R. 464; Delafield v. Ship- 
man, 9 N.E. 184, 103 N.Y. 463, 18 Abb. 
NiCasi) 294,325) SNeYoOwWkK1ly Die. 1) 50; 
Hobson v. Hale, 95 N.Y. 588; Smith 
v. Edwards, 88 N.Y. 92 [aff 23 Hun 
223]; Warner v. Durant, 76 N.Y. 133 
{aff 15 Hun 540]; In re Hardgrove’s 
Will, 229 N.Y.S. 1938, 223 App.Div. 646; 
May v. May, 204 N.Y.S. 411, 209 App. 
Div. 19; Whitman v. Terry, 187 N.Y. 
S. 424, 196 App.Div. 282; In re Kings 
County Trust Co., 143 N.Y.S. 597, 158 
App.Div. 453, 11 Mills Surr. 430 [mod 
139 N.Y.S. 454, 78 Misc. 245, 9 Mills 
Surr-$17];. Loos v. Leahy, 129 N.Y. 
S. 859, 144 App.Div. 558; National 
Park Bank of New York v. Billings, 
129 N.Y.S. 846, 144 App.Div. 536 [aff 
and certified questions answered 96 
NB 122) 203 WNeY, 5d 5693" Magill iv. 
McMillan, 23 Hun 193; In re Hopner’s 
Will, 266 N.Y.S. 430, 432, 148 Misc. 
748; In re Leonard’s Will, 256 N.Y.S. 
355, 143: Misc. 172; In re Farrier’s Hs- 
tate, 247 N.Y.S:. 390, 138 Mise... 496; 
In re Levey’s Estate, 239 N.Y.S. 368, 
135 Mise. 413; In re Leverich’s Will, 
210 N.Y.S. 605, 125 Misc. 130; In re 
Bailey’s Estate, 209 N.Y.S. 137, 124 
Mise. 466; In re Spitzmiller’s Estate, 
160. N.Y.S., 501, 96,.Misc.. 381; In re 
Vander Roest, 160 N.Y.S. 215, 95 Misc. 


21 [aff 161 N.Y.S. 1148, 175 Apnp.Div. 


941]; Koezly v. Koezly, 65 N.Y.S. 613, 
31 Misc. 397; Lewis v. Palmer, 167 
N.Y.S. 1053. 


N.C.—Anderson v. Felton, 36 N.C. 
55: 

Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197 [aff 161 N.E. 49, 118 
Ohio St. 346]; Westwater v. Guitner, 
18 Ohio N.P.N.S. 209, 229 [cit Cyc]. 


s Estate, 152 A. 
In re Feeney’s Es- 


Pa. 
560, 301 Pa. 509; 


Divide; “Divide and Pay Over Rule.’’’® 
a direction to pay free from any futurity or contin- 
gency will give an absolute and immediately vested 
gift,8° and a direction to sell the property and di- 
vide the proceeds,$* or a direction to pay, divide, or 
deliver, on a future event, is a sufficient gift to give 
a vested interest at the time specified for payment 
or delivery,5? under the so-called “divide and pay 
if the only words of gift are in a direc- 
tion to pay or distribute, or divide and pay over, at 
a future time or event, the futurity is usually re- 
garded as being annexed to the substance of the gift 
and vesting is postponed until the time or event nam- 
This, however, is a mere rule of construc- 
tion, which will be applied only in subordination to 
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1 


Although 


tate, 142 A. 284,.293 Pa. 273;. Blair 
v. Oliver, 110 A. 270, 267 P. 434; In re 
Kountz’s Hstate, 62. A. 1103, 213 Pa. 
390, 3 L.R.A.N.S. 639, 5 Ann.Cas, 427, 
11 Prob.Rep.Ann. 153; In re BEngles’ 
Estate, 31 A. 681, 167 Pa. 463 [aff 3 
Pa.Dist. 805]; . Seibert’s Appeal, 19 
Pa. 49; Lamb v. Lamb, 8 Watts. 184; 
In re Berg’s Estate, 96 Pa.Super. 125; 
Man’s Estate, 2 Pa.Dist. 830, 14 Pa.Co. 
52; Adams’ Estate, 28 -Pa.Coi/ 636; 
Reiff’s Estate, 5 Pa.Co. 512; Homan v. 
Rothenberger, 1 Woodw. 380 


S.C.—Jones v. Massey, 9 S.C. 376. 
Wash.—Shufeldt v. Shufeldt, 227 P. 
6, 130 Wash. 253. 


Wis.—In re Dalrymple’s Will, 
es: 829, 181 N.W. 821, 


Eng.—Locke v. Lamb, L.R. 4 Eq. 


180 
173 Wis. 


373; Shum v. Hobbs, 3 Drew. 93, 61 
Reprint 838; Leake v. Robinson, 2 
Meriv. 363, 35 Reprint 979. 


Can.—Busch v. Hastern Trust Co., 
[1928] 3 Dom.L.R. 834. 


N.S.—Williams v. Thurston, 21 N. 
S. 3857; United Church v. Murphy, 
[1931] 1 Dom.L.R. 452. 


Ont.—Re Hamilton, 28 Ont.L. 534, 


27 Ont.L. 445, 4 Ont.W.N. 441, 23 Ont: 
W.R. 549. 
[a] Reasons for rule.—(1) “One 


ef the subordinate rules is that, when 
he only gift is found in the direction 
to pay or distribute at a future time, 
the gift is future, and not immediate; 
contingent, but not vested. Its rea- 
son is plain. The direction has no 
reference to the present, and can be 
executed only in the future; and, if 
in the meantime the donee indicated 
shall die, the direction cannot be ex- 
ecuted at all.” Dougherty v. Thomp- 
son, 60 N.E. 760, 763, 167 N.Y. 472. 
(2) “The words ‘pay and divide’ are 
recognized words of art, which, when 
properly employed, imply futurity in 
connection with the subject-matter 
of the gift, and thus prevent its vest- 
ing’ prior to the time fixed for dis- 
tribution by the testamentary direc- 
tion. . ‘The basis for this rule 
is obvious. In the usual case the 
corpus is directed to be held and its 
income paid to a named individual 
with the provision that, upon the hap- 
pening of some specified event, the 
principal be divided and paid over t& 
others. Futurity is almost inevitably 
connoted by such a direction, since 
division is innately incompatible with 
the primary duty of the fiduciary to 
hold the principal in solido and pay 
its income to the prior beneficiary.” 
In re Leonard’s Will, 256 N.Y.S. 355, 
362, 148 Mise. 172. 


[b] Well considered case.—Shu- 
sae v. Shufeldt, 227 P. 6, 180 Wash. 


e 
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the established rule that an estate or interest will be 
construed to be vested rather than contingent if pos- 
sible,84 and which will give way if from the will as 
a whole an intention to give an immediately vested 
On the basis of such an 
intention numerous exceptions have been created to 
the rule just stated,®* and, because of this, it has 
been commented that the courts are much more dis- 
posed to admit the divide and pay over rule as a rule 


interest can be gathered.*® 


84 In re Myers, 162 N.Y.S. 119, 


98 Misc. 108. 


85. Del.—Rubencane v. McKee, 6 
A. 639, 6 Del.Ch. 40. 


Tll.—Armstrong v. Barber, 88 N.E. 
246, 2389 Ill., 389. 


Mich.—Wessborg v. Merrill, 162 N. 
W. 102, 195 Mich. 556, L.R.A.1918E 
1074. 


N.Y.—Fulton Trust Co. of New 
York v. Phillips, 113 N.E. 558, 218 N. 
Y. 573, L.R.A.1918E 1070; Roosa v. 
Harrington, 64 N.E. 1, 171 N.Y. 341; 
Steinway v. Steinway, 57 N.E. 312, 
163 N.Y. 183; Matter of Brown, 48 
INGE: 15387,— 154.0N.¥.--313;- Matter of 
Young, 40 N.E. 226, i145 N.Y. 535; 
Campbell v. Stokes, 36 N.E. 811, 142 
N.Y. 23; Matter of Seebeck, 35 N.E. 
429, 140 N.Y. 241; Bowditch v. Ay- 
rault, 33 N.E. 1067, 138 N.Y. 222; Mat- 
ter of Tienken, 30 N.E. 109, 131 N.Y. 
391; Hillyer v. Vandewater, 24 N.E. 
999, 121 N.Y. 681; In re King’s Will, 
WL UN Vestas 2bo App. Div.5255 In 
re Soy’s Will, 256 N.Y.S. 545, 143 Misc. 
217; In re Hoornbeek’s Ex’r, 238 N.Y. 
S. 765, 1385 Misc. 247; In re Rochester 
Trust & Safe Deposit Co., 222 N.Y.S. 
256, 129 Misc. 318; Bettinger v. Mont- 
gomery, 210 N.Y.S. 320, 124 Misc. 906; 
In re MceQueen’s Will, 163 N.Y.S. 287, 
99 Mise. 185; In re Myers, 162 N.Y.S. 
119, 98 Mise. 108; In re Lotz, 157 N. 
Y.S. 685, 92 Misc. 683, 15 Mills Surr. 
Sos ein, re Jagel, £40 IN-YaS: 5995 79 
Mise. 183, 10 Mills° Surr. 72; In. re 
United States Trust Co. of New York, 
138 N,Y.S. 150, 78 Mise. 227, 9 Mills 
Surr. 496. 


Pa.—In re Brown’s Hstate, 137 A. 
132, 289 Pa. 101; In re Paxson’s Es- 
tate, 88 A. 673, 241 Pa. 452, L.R.A. 
1915C 1009; In re Long’s Estate, 77 A. 
924, 228 Pa. 594; In re Fetrow’s Hs- 


tate, 67 Pa.Super. 192; Searle’s Es- 
tate, 30 Pa.Dist. 288; Gill’s Estate, 
5 Pa.Co:)616- 


R.I.—Rogers v. Rogers, 11 R.I. 38. 


Wis.—-In re Cramer’s Will, 198 N. 
W. 382, 183 Wis. 516; In re Reynolds’ 
Will, 138 N.W. 1019, 151 Wis. 375. 


Ont.—Re Ward, 33 Ont.L. 262, 8 
Ont.W.N. 76. 


[a] Direction “to pay” effective as 
express devise or bequest.—A mere 
direction ‘‘to pay’ may have all the 
force of an express devise or bequest 
and cannot be classed as a mere di- 
rection to pay where a fair construc- 
tion of the will shows that the direc- 
tion to pay was meant to effectuate 
an outright gift or disposition. In re 
eit Estate, 1387 A. 132, 289 Pa. 

01. 


[b] Nature and scope of rule.— 
“While itis a settled rule of construc- 
tion that a legacy payable at a future 
period, unaccompanied by an ante- 
eedent substantive bequest independ- 
ent of the period fixed for payment, 
is presumptively contingent rather 
than vested, this, like every other 
rule of construction, is but an aid in 
determining the actual intent of the 
testator. It is not a rule of law de- 
termining arbitrarily a certain con- 
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clusion from words employed, but 
merely a rule of construction which 
will supply a presumptive, conven- 
tional intent where the actual intent 
is not ascertainable.” In re Paxson’s 
Estate, 88 A. 673, 241 Pa. 452, L.R.A. 
1915C 1009. But see In re Scott’s 
HWstate, 152 A. 560, 301 Pa. 509 (where 
divide and pay over rule was said to 
be a rule of property on which many 
titles probably depend). 


[ce] Slight evidence of contrary in- 
tention sufficient to rebut presump- 
tion of intention on part of the testa- 


|} tor to make time the essence of his 


testamentary gift on which the divide 
and pay over rule is founded. In re 
United States Trust Co. of New York, 
138 N.Y.S. 150, 78 Mise. 227, 9 Mills 
Surr. 496. 


86. See cases infra notes 88—92. 


87. Heilman vy. Heilman, 28 N.E. 
310, 129 Ind. 59. See also In re Kings 
County Trust Co., 139 N.Y.S. 454, 456, 
78 Misc. 245, 9 Mills Surr. 517 [mod 
on other grounds 143 N.Y.S. 597, 158 
App. Div. 453) 11. Mills ‘Surrs ~43/0y 
‘(where it was said: ‘‘the zeal of the 
eourts to discover the contrary inten- 
tion has been so persistent that the 
main rule has practically become the 
exception”). 


88. Title Guarantee & Trust Co. 
v. Ward, 164 F. 459; In re Crane, 58 
N.E. 47, 164 N.Y. 71; Henderson v. 
Henderson, 20 N.E. 814, 113 N.Y. 13 
Srnith v. Edwards, 88 N.Y. 92, 14 N.Y. 
Wkly.Dig. 434 [aff 23 Hun 223]; In 
re Paxson’s Hstate, 88 A. 673, 241 Pa. 
452, L.R.A.1915C 1009; Seibert’s Ap- 
peal, 19 Pa. 49. 


Words of present gift generally see 
supra § 1686. 


89. Colo.—Hignett v. Sherman, 224 
PB. 411, 75 Colo. 64. 


Conn.—Angus v. Noble, 46 A. 278, 
73 Conn. 56, 5 Prob.Rep.Ann. 643. 


Del.—Rubencane v. McKee, 6 A. 
639, 6 Del.Ch. 40. 


Ill.—Armstrong v. Barber, 88 N.E. 
246, 239 Ill. 389; Hawkins v. Bohling, 
48 N.E. 94, 168 Ill. 214; Mendel v. 
Heintz, 165 Ill.App. 576. 


Ind.—Heilman vy. Heilman, 28 N.E. 
310, 129) Ind.7 69; 


Iowa.—Johnson vy. Coler, 174 N.W. 
654, 187 Iowa 734; Haviland v. Havi- 
land, 105 N.W. 354, 130 Iowa 611, 5 
L.R.A.N.S. 281. 


Kan.—McLaughlin v. Penney, 70 P. 
341, 65 Kan. 523. 


N.J.—Crane v. Bolles, 24 A. 237, 49 
N.J.Eq. 373; Huber v. Donoghue, 33 
A. 495, 49 N.J.Eq. 125; Post v. Her- 
bert’s Ex’rs, 27 N.J.Eq. 540; Herbert’s 
BSLV Se Vs LeOstmaOr UN erode Mai ssee avian) 
Dyke’s Adm’r v. Vanderpool’s Adm’r, 
14 N.J.Eq. 198. 


N.Y.—In re Hitchcock’s Will, 118 N. 
EB, 220, 222 N.Y. 57; Robert v. Gorn- 
ing, 89 N.Y. 225, 15 N.Y.Wkly.Dig. 78 
faff 23 Hun. 299, 11, N.Y.Wkly.Dig, 
442]; Carr-v. Smith, 49 N.Y.S. 351, 
25 App.Div. 214 [aff 57 N.E. 1106, 161 
N.Y. 636]; In retLotz, 157 IN. ¥-S; 685; 


ee 


[§ 1687 


of law than they are to follow it.87 The rule does not 
apply if the will contains words which import a pres- 
ent gift,®* and, by way of exception, it is often held 
that a gift in the form of a direction to pay or deliver 
or to divide and pay at a future period vests imme- 
diately if the postponement is for the convenience or 
benefit of the estate, or to let in some other inter- 
est,°° rather than on account of the age, cirecum- 
stances, or conditions of the beneficiary or benefici- 


92 Misc. 683, 15 Mills Surr. 379; Mat- 
ter of Godwin, 140 N.Y.S. 234, 78 Misc. 
715; Matter of Goodrich, 2 Redf.Surr. 
45. 


N.C.—Ford v. Whedbee, 21 N.C. 16. 
F Ohio.—Alter v. Alter, 31 Ohio C.A. 
13? 


Pa.—In re Weir’s Estate, 161 A. 730, 
307 Pa. 461; In re Brown’s Estate, 137 
A. 132, 289 Pa. 101; Little’s Appeal, 
11 A. 520, 117 Pa. 14; Gill’s Estate, 5 
Pa.Co. 616. 


R.I.—Petition of Norris, 125 A. 84, 
CN iaeling tay 


Vt.—In re Harris’ Estate, 72 A. 912, 
82 Vt. 199, 14 Prob.Rep.Ann. 86. 


Wis.—In re Cramer’s Will, 198 N.W. 
382, 183 Wis. 516. 


Eng.—Packham v. Gregory, 4 Hare 
396, 39 Eng.Ch. 396, 67 Reprint 702; 
In re Bennett, 3 Kay & J. 280, 69 Re- 
print 1114. 


Ont.—Re Ward, 33 Ont.L. 262, 8 
Ont.W.N. 76; Re Douglas, 22 Ont. 
vee Webster v. Leys, 28 Grant Ch. 


[a] Clearly expressed intention to 
contrary prevents vesting, although 
postponement is for convenience of 
the estate. PEaston v. Hall, 154 N.E. 
216, 323 Ill. 397. 


90. Del.—Rubeneane v. 
A. 639, 6 Del.Ch. 40. 


Fla.—Scrrels v. McNally, 
106, 89 Fla. 457. 


Ill.—Ashmore v. Newman, 183 N.E. 
1, 350 Ill. 64; McComb v. Morford, 119 
N.EF 602, 283° a1 584: 


Iowa.—Sleeper v. Killion, 164 N.W. 
241, 182 Iowa 245 [rev 157 N.W. 226]. 


Kan.—McLaughlin y. Penney, 70 
P. 341, 65 Kan. 5238. 


N.J.—Potter v. Nixon, 86 A. 444, 81 
N.J.Eq. 338 [aff 91 A. 1070, 82 N.J.Ea. 
661]; Adams v. Woolman, 26 A. 451, 
50 N.J.Eq. 516; Herbert’s Ex’rs v. 
Post, 26 N.J.Eq. 278. 


N.Y.—Matter of Young, 40 N.E. 226, 
145 N.Y. 535; In re Soy’s Will, 256 
N.Y.S. 545, 243° “Misc. “21-72 *Inizre 
Rochester Trust & Safe Deposit Co., 
222 N.Y.S. 256, 129 Mise. 318; In re 
McQueen’s Will, 163 N.Y.S. 287, 99 
Misc. 185; In re United States Trust 
Co. ‘of New York, 138 N.Y.S. 150, 78 
Mise. 227, 9 Mills Surr. 496. See In 
re Bailey’s Estate, 209 N.Y.S. 187, 
124 Misc. 466 (holding this exception 
inapplicable to facts involved). 


N.C.—Perry v. Rhodes, 6 N.C. 140, 
4-N:Gui4. 


Ohio.—Stahl v. Mohr, 172 N.B. 431, 
35 Ohio App. 411. 


Pa.—In re Reed’s Estate, 161 A. 729, 
307 Pa. 482; In re Fetrow’s Estate, 67 
Pa.Super. 192; In re Ingham’s Estate, 
17 Pa.Dist.&Co. 251; Bower’s Estate, 
11 Phila. 620. 


R.I.—Staples v. De Wolf, 8 R.I. 74. 


Wis.—In re Roth’s Wiil, 210 N.W. 
826, 191 Wis. 366. 


McKee, 6 


105 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


; 


‘ 
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aries.°! Also, if the beneficiary is given the inter- 
mediate income or beneficial enjoyment of the prop- 
erty, his interest is generally considered vested ;°? 
but, according to some authority, this exception can 
apply only where the whole interest is given during 
the delay in payment, for if any part of it is divert- 
ed to purposes other than the benefit of the benefi- 
ciary, that is treating the principal as not belonging 
to him.®? It has been said that the divide and pay 
over rule is usually applied where the gift is to a 
class and the court will hesitate to apply it where 
the gift is to beneficiaries by name.®* But there is 
authority to the effect that the divide and pay over 
rule apples, although the postponement is to let 
in an intermediate estate,®® and although the gift is 
to a named individual rather than to class.°° 
While the divide and pay over rule originated with 
respect to legacies, the courts in the course of time 
made it applicable to some devises as well, and the 
rule is now recognized and at times applied to both 
kinds of testamentary disposition.®? 


[§ 1688] (i) Reference to Property as Benefici- 
ary’s. That the testator refers to the beneficiary’s 
interest as his “share” is usually regarded as some in- 


91. Direction to pay on attainment 
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94. Armstrong v. Barber, 88 N.E. 


[69 C.J.] 607 


dication of an intention to give a vested interest,°® 
and a statement that “all rights” of the beneficiary 
“shall cease and determine,” on the nonperformance 
of a condition subsequent, has been held to indicate 
that a vested interest was intended,?® but it has been 
said that a reference to a beneficiary’s interest as his 
“portion,” “share,” or “legacy,” in providing for a 
gift over in event of his death without issue before 
the time of payment, does not decisively show that a 
vested interest was intended, for the words used are 
equivoeal.t 


[§ 1689] (j) Severance or Intermediate Enjoy- 
ment by Beneficiary. That the ultimate beneficiary 
is in some way given the benefit of the gift before he 
comes into full possession is usually regarded as a 
strong indication that the ultimate interest was in- 
tended to be vested immediately,*® although, even in 
such a ease, the gift may not be construed as vested 
if the will as a whole shows an intention to give only 
a contingent interest.4 Provisions for advances 
from, or to be charged against, the principal of the 
gift for the benefit of the beneficiary prior to the 
time for payment or possession may be considered 
indicative of an intention to give a vested interest.® 


Md.—Plaenker v. Smith, 52 A. 606, 


of certain age see infra § 1692. 246, 239 Ill. 389. 95 Md. 389. 

92. Ala.—High’s Adm’r v. Wor- 95. Shufeldt v. Shufeldt, 227 P. 6, Mass.—Eldridge v. Eldridge, 9 
ley’s Adm’x, 32 Ala. 709. LEO eens ee aye Cogs if rier Cush. 516. 

“ 5 Beg Ove, ise. (7s where di- re . nes a 

thee hi v. Sherman, 224 P. vide and pay over rule was applied, Side ee ae Williams, 2 N.W. 

, Oto. 04. aon ee postponement was apparent- 2 : 9 

Del.—Equitable Guarantee & Trust|ly to let in intermediate interest). Miss.—Lowe y. Barnett, 38 Miss. 
Co. v. Bowe, 82 A. 693, 9 Del.Ch. ee 96. Shufeldt vy. Shufeldt, 227 P. 6, | 329. 

Ill.—O’Hare v. Johnston, 113 N.E.|130 Wash. 253. N.J.—Post v. Herbert’s BEx’rs, 27 
127, 273 Ill. 458 [rev 194 Ill.App. 153]; : N.J.Eq. 540; Gifford Ty 
Bugh v. Hamill, 112 N.E. 375, 273 Ill. 97. Shufeldt v. Shufeldt, supra. wa. 703: 5 Keen ie Xe, Thora a Ne 


132. 


Mich.—Wessborg v. Merrill, 162 N. 
Wie 102, ), 095 “Mich. 556, L.R.A.1918E 
1074. 


N.J.—Dusenberry v. Johnson, 45 A. 
108, 59 N.J.Eq. 336. 


N.Y.—Fulton Trust Co. of New 
York v. Phillips, 113 N.E. 558, 218 
INGY.. 95785 .R-AM1918H) 21070;- -In re 
Hoornbeek’s Hx’r, 238 N.Y.S. 765, 135 
Misc. 247; In re MecQueen’s Will, 163 
ING Y ooo) Oo me Mise: 185: 
v. Ellis’ Ex’ rs, 11 Wend. 259. 


N.C.—Perry v. Rhodes, 6 N.C. 140, 
AMIN, Crs 103 


Pa.—In re Long’s Estate, 77 A. 924, 
228 Pa. 594; In re Smith’s Estate, 75 
A. 425, 226 Pa. 304; In re Bahn’s Hs- 
tate, 57 Pa.Super. 457; Geisse’s Es- 
tate, 3 Pa.Dist.&Co. 138. 


Tenn.—Underwood v. 
Meigs 299. 


[a] Express language annexing 
futurity to vesting of title as well 
as possession will prevent vesting 
where only words of gift are in direc- 
tion to pay at future time, although 
the beneficiary is given the entire in- 
come in the interim. Jn re Blake’s 
Estate, 108 P. 287, 157 Cal. 448. 


[b] Separation in trust.—Where 
the gift is separated from the rest of 
the estate and vested in trustees for 
the benefit of the legatees, the gift 
will be held vested, although the only 
words of gift are in a direction to pay 
and divide at a future time. In re 
Smith’s Estate, 75 A. 425, 226 Pa. 304. 


Gift of intermediate interest or en- 
joyment generally see infra § 1689. 


93. Smith v. Edwards, 88 N.Y. 92, 
14 N.Y.Wkly.Dig. 434 [aff 23 Hun | 
223]. 


Dismukes, 


Paterson, 


98. Colo.—Hignett v. Sherman, 224 
Pw 414, (5. Colo..64; 


Mass.—Minot v. Purrington, 77 N. 
BE. 630, 190 Mass. 336. 


N.Y.—Cammann v. Bailey, 103 N.E 
824, 210 N.Y. 19,.11 Mills Surr. 466 
frearg den 104 N.E. 1128, 210 N.Y. 
5551:. Robert v. Corning, 89 N.Y. 225, 
15 N.Y.Wkly.Dig. 78 [aff 23 Hun 299, 
11 N.Y.Wkly.Dig. 442]. 


Pa.—In re Paxson’s Estate, 88 A. 
6738) 241) Pal4o2. RVAATII5C 11009: 


Alta.—Re Tegier, [1929] 1 Dom.L. 
R. 445. 


99.— Colonial Trust Co. v. 
152 A: 69, 112 Conn. 216. 


1. Smith v. Edwards, 88 N.Y. 92, 
14 N.Y.Wkly.Dig. 434 [aff- 23 Hun 
223]. See McCartney v. Osburn, 9 N. 
BE. 210, 218, 118 Ill. 403 (where it was 
said: ‘‘We are of opinion no special 
significance is to be attached to the 
fact that the testator in this con- 
nection speaks of the heirs’ “interest 
in’ or ‘portion of’ the estate. In the 
connection in which these expressions 
occur, the testator doubtless means 
nothing more than the presumptive or 
prospective interests or portions of 
the children”). 


2. Bequest of interest or income 
as including property or fund from 
which payable see supra § 1453. 


Exception to divide and pay over 
rule where intermediate income or en- 
joyment given see supra § 1687. 


3. Ala.—Marr v. McCullough, 6 
Port. 507. 

Tll.— Martin v. McCune, 149 N.E. 
489, 318 Ill. 585; Armstrong v. Barber, 
88 N.E. 246, 239 Ill. 389. 


Ky.—Allan v. Vanmeter’s Devisees, 
'1 Mete. 264. 


Waldron, 


Smock, 1 N.J.Eq. 148, 


N.Y.—Williams v. Boul, 77 N.E. 
1198, 184 N.Y. 605; Lewisohn v. Hen- 
ry (2 N.Hs) 289; 179 N.Y. 352; Matter 
of: Ranken, , 91). N.-Y.S< 933, 1017 App: 


Div. 189 [aff 74 N.E. 1124, 182 N.Y. 
519]; Dupre v. Thompson, 8 Barb. 
537; Clark v. Goodridge, 100 N.Y.S. 


824, 51 Misc. 140. 


N.C.—Green v. Green, 86 N.C. 546; 
Fuller v. Fuller, 58 N.C. 223. 


Pa.—In re Middleton’s Estate, 61 A. 
808, 212 Pa. 119; Pittsburgh Safe De- 


posit, ete., Co. v. Wood, 50 A. 920, 
201 Pa. 420; In re Bahan’s Estate, 
Bier Super. 457; Fassitt v. E. P. 


Wilbur Trust Co., 29 Pa.Dist. 859. 
R.I.—Kelly v. Dike, 8 R.I. 436. 


Wis.—In re Prasser’s Will, 121 N. 
W. 648, 140 Wis. 92. 


Eng.—Harrison v. Grimwood, 12 
Beav. 192, 50 Reprint 1033; Dundas vy. 
Wolfe Murray, 1 Hem.&M. 425, 71 Re- 
print 185; Lane v. Goudge, 9 Ves.Jr. 
225,232 Reprint 589. 


N.S.—Butler v. Butler, 29 N.S. 145. 


4 Bennett v. Bennett, 75 N.B. 339, 
217 Ill. 434, 4 L.R.A.N.S. 470: Cham- 
berlain v. Young’s Ex’r, 5 Sw. 880, 
OUKey Fenn e lOle kin are Green’s Istate, 
75 Ac 110%78,\227) Pa. 188;-eigamb © ve 
Lamb, 8 Watts (Pa.) 184. 


5. Eldridge v. Eldridge, 9 Cush. 
(Mass.) 516; Goebel v. Wolf, 21 N.R. 
888, 113 N.Y. 405, 10 Am.S.R. 464: 
Everitt v. Everitt, 29 N.Y. 39 [rev 29 
Barb. 112]; Matter of Meikle’s Estate, 
20 N.Y.S. 88, 2 Conn.Surr. 97; Har- 
rison v. Grimwood, 12 Beav. 192, 50 
Reprint 1033; Vivian v. Mills, 1 Beav. 
315, 17 Eng.Ch. 315, 48 Reprint 961; 
Walker v. Simpson, 1 Kay & J. 713, 
69 Reprint 647. 


608 [69 C.J.] 
Or an intention to give an immediately vested inter- 
est in the principal or corpus may be presumed 
where the beneficiary is given the intermediate in- 
come, either eo nomine,® or otherwise,’ or where all,* 
or a part,® of it is directed to be applied for his main- 
tenance or education. If trustees have a discretion 
as to the amount of income to be applied for main- 
tenanee, the presumption in favor of vesting may 
still arise, although with less foree.1° An immedi- 
ate severance of the gift from the rest of the estate 
to be held for the benefit of the beneficiary is partic- 
ularly strong evidence of an intention to give a vest- 
ed interest, and may cause the gift to be held vested 
when it would otherwise be regarded as contingent ;*? 
but, where there is no severance of the legacy from 
the rest of the estate, but the whole estate is vested in 
trustees who are to receive the interest as an entire- 
ty, and the legatee is to receive but a maintenance 
and education from the general fund in common with 
others, such disposition ean raise no presumption 
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of intention on the part of the testator that the leg- 
acy should vest immediately;12 and a provision for 


maintenance will not cause the gift to be held vested | 


where it is not restricted to the income or principal 
of the beneficiary’s share as the only fund.t* Thus 
a distinet gift of a specific sum for the maintenance 
of the beneficiary has no bearing on the vesting of 
a gift of other property to be paid at a future time." 
If any part of the income is diverted by the will to 
purposes other than the benefit of the beneficiary, 
that is treating the principal as not belonging to 
him,?® and a gift to a third person of the interest ac- 
cruing before the time for payment has resulted in 
a gift being held contingent which would otherwise 
have been considered vested,'* but the fact that the 
beneficiary is denied the use of the intermediate in- 
come and that it is directed to be accumulated, does 
not prevent the vesting of the gift, for it is at most 
only a circumstance to be considered in determining 
the intention of the testator.17 A gift of a portion of 


6. U.S.—Application of Miller, 288 
I. 760. 


Ala.—Marr v. McCullough, 6 Port. 
507. 


Del.—Frost v. McCaulley, 44 A. 779, 
7 Del.Ch. 162. 


Fla.—Sorrels v. McNally, 
106, 89 Fla. 457. 

Hawaii.—In re Isenberg’s Estate, 
28 Hawaii 590. 

Ill.—Hoblit v. Howser, 170 N.E. 257, 
338 Ill. 328, 71 A.L.R. 1046; Martin 
v. McCune, 149 N.E. 489, 318 Ill. 585; 
Defrees v. Brydon, 114 N.E. 336, 275 
Ht) 630; Bush valMamill,) 112- INCE. 
375, 273 ll. 132; Armstrong v. Bar- 
ber, 88 N.E. 246, 2389 Ill. 389. i 


Mich.—Wessborg v. Merrill, 162 N. 
W. 102, 195 Mich. 556) L.R.A.1918H 
1074. 


Minn.—In re Vanderwarker’s EHs- 
tate, 83 N.W. 538, 81 Minn. 197, 50 
L.R.A. 663. 


N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466, 105 N.J.Eq. 750; 
Traverso v. Traverso, 133 A. 705, 99 
N.J.Eqd. 514 [aff 137 A. 919, 101 N.J. 
Eq. 308]. 

N.Y.—Steinway v. Steinway, 57 N. 
BE. 312, 163 N.Y. 183; Sawyer v. Cub- 
by, 40 N.E. 869, 146 N.Y. 192; Scher- 
merhorn v. Cotting, 29 N.E. 980, 131 
N.Y. 48; Van Brunt v. Van Brunt, 19 
N.E. 60, 111 N.Y. 178; Finley v. Bent, 
95 N.Y. 364; Robert v. Corning, 89 N. 
Wi 225,0h5 N.Y Wely_ Digi 78 [ari 23 
Hun 299, 11 N.Y.Wkly.Dig. 442]; 
Warner v. Durant, 76- N.Y. 133. lait 
15 Hun 540]; Embury v. Sheldon, 68 
N.Y. 227, 2 Abb.N.Cas. 404; Everitt 
v. Everitt, 29 N.Y. 39 [rev 29 Barb. 
112]; Zartman v. Ditmars, 55 N.Y.S. 
908, 37 App. Div. 173; Matter. of 
Meikle’s Hstate, 20 N.Y.S. 88, 2 Conn. 
Surr. 97; Van Wyck v. Bloodgood, 1 
Bradf.Surr. 154. 


Ohio.—Weng v. Weng, 27 Ohio N.P. 
N.S. 403. 


Pa,—In re Long’s Estate, 77 A. 924, 
228 Pa. 594; Provenchere’s Appeal, 
67 Pa. 463; Fassitt v. EK. P. Wilbur 
Trust Co., 29 Pa.Dist. 859: Middle- 
ton’s Estate, 13 Pa.Dist. 811; Shall- 
cross’ Estate, 9 Pa.Dist. 690; Har- 
ding v. McAlpin, 12 Leg.Int. 278. 


R.I.—Sammis_v. 4 ee 


105 So. 


Sammis, 


123; Staples v. De Wolf, 8 R.I. 74. 
S.cC.—De Leon v. De Leon, 91 S.E. 
376, 106 S.C. 401; Boone y. Sinkler, 


1 S.C.L. 369, 1 Am.D. 622. 


Tenn.—Underwood  v. 
Meigs 299. 


Wis.—lIn re Prasser’s Will, 121 N. 
W. 6438, 140 Wis. 92. 


Eng.—Waleott v. Hall, 
305, 29 Reprint 167. 


[a] “The rule deducible from the 
English authorities is that if lan- 
guage in a will standing alone, would 
make .the legacy contingent, yet. if 
the will also provides that the lega- 
tee should receive the income from 
the legacy until the period had arriv- 
ed when the legatee would take, then 
the legacy vests in the legatee from 
the time of the death of the testator, 
subject to the control of the trustee 
until the time of payment arrives.” 
Hicks v. Hicks, 132 Az 857, 858 [aff 
134 A. 917, 99 N.J.Eq. 92]. 


_[b]. Vesting despite annexation of 
time to substance.—Although time is 
annexed to the substance of a gift 
and not merely to its payment yet, if 
the income, by way of maintenance, 
or otherwise, be given to the benefici- 
ary in the meantime, the gift is vest- 
ed if no other circumstances appear 
to prevent the vesting. Hoblit v. 
Eowser) WON FEL 257888) Lllk 828, 71 
A.L.R. 1046; Bush y. Hamill, 112 N.B. 
310, 2 Co LE S132, 


7. Steinway v. Steinway, 57 N.B. 
Ska LGor EN US Se 


8. Conn.—Newberry v. Hinman, 49 
Conn, 130. 


Del.—Equitable Guarantee & Trust 
Co. v. Bowe, 82 A. 693, 9 Del.Ch. 336. 


Md.—Lemonnier v. Godfroid’s 
Adm’rs, 6 Harr.&J. 472. 


N.J.—Fidelity Union Trust Co. iv. 
Rowland, 132 A, 673, 99 N.J.Eq. 72. 


N.Y.—Gallatin v. Gallatin, 15 N.Y. 
St. 328; Stevenson v. Lesley, 9 Hun 
63% lati 70" Nay Si2iKe 


N.C.—Williams v. Stnith, 57 N.C. 
254, 


Pa.—In re Paxson’s Hstate, 88 A. 
Capi 241) Rar w45 20 aR WALL 975 © Sil009s 
Provenchere’s Appeal, 67 Pa. 463; 
Bayard v. Atkins, 10 Pa. 15. 


But see Re Morris, 52 L.T.Rep.N.S. 
840 (apparently holding that interest 
must be given directly to legatee be- 
fore intention to vest principal will 
be presumed), 

9. Plaenker’ v. (Smith, )52) 1A. 606, 
95 Md. 389; Potts v. Atherton, 28 L.J. 
Ch. 486; Jones v. Mackilwain, 1 Russ. 
220, 46 Hng.Ch. 194, 38 Reprint 86. 


Dismukes, 


2 Bro.Ch. 


But see Anderson vy. Felton, 36 N.C. 
55 (where it was said that a provision 
for maintenance will not cause the 
gift to be held vested if it is not to 
absorb the whole of the profits). 


10. U.S.—Lenox v. Lenox, 15 F. 
Cas.No. 8,246a, 1 Hayw.&H. 11. 


Conn.—Dale v. White, 33 Conn. 294. 
N.H.—Ordway v. Dow, 55 N.H. 11. 


N.J.—Kimble v. White, 24 A. 400, 
50 N.J.Eq. ‘28 [aff 30 A. 430, 51 N.J. 
Eq. 638]. 


R.Kelly wv. Dike, (8 BR:ls 436; 


Alta.—Re Tegler, [1929] 1 Dom.L. 
R. 445. 


11. Hawaii—In re Isenberg’s Es- 
tate, 28 Hawali 590. 


N.J.—Fidelity Union Trust Co. v. 
Rowland, 132 A. 673, 99 N.J.Hq. 72; 
Fisher v. Johnson, 38 N.J.HEq. 46. 


N.Y.—Fulton Trust Co. v. Phillips, 
113 N.#). 558, 218 Neve Silen Ballyerw. 
Vandewater, 24 N.E. 999, 121 N.Y. 681; 
Warner v. Durant, 76 N.Y. 133; Zart- 
man v. Ditmars, 55 N.Y.S. 908, 37 App. 
Div. 173; Ogden v. Ogden, 82 N.Y.S. 
710, 40 Mise. 473; Paterson v. Ellis’ 
Ex’rs, 11. Wend. 259, 11 Wend. 671 
appendix. 


Pa.—In re Smith’s Hstate, 75 A. 425, 
226 Pa. 304; In re Middleton’s Estate, 
61 A. 808, 212 Pa. 119; Roberts’ Ap- 
peal, 59 Pa. 70, 98 Am.Dy 312, 


127 A. 


Vt.—In re Mansur’s Will, 
29%, 98 Vit. 296. 


Hng.—Pearson vy. Dolman, L.R. 3 
Eq. 315; Saunders v. Vautier, Cr. & 
Ph. 240, 18 Eng.Ch. 240, 41 Reprint 
482 [aff 4 Beav. 115, 49 Reprint 282]; 
Dundas v. Murray, 1 Hem.&M. 425, 71 
Reprint 185. 


12. Gifford v. Thorn, 9 N.J.Eq. 702. 


13. Anderson v. Felton, 36 N.C. 
55; Pleasonton’s Appeal, 99 Pa. 362; 
Seabrook’s Ex’rs v. Seabrook, 16 S.C. 
Eq. 201; Watson v. Hayes, 5 Myl.&C. 
125, 46 Hng.Ch. 114, 41 Reprint 319. 


14, Pleasonton’s Appeal, 99 Pa. 
362; Watson v. Hayes, 5 Myl.&C. 125, 
46 Wng.Ch. 114, 41 Reprint 319. 


15. Smith v. Edwards, 88 N.Y. 92, 
ee 434 [Laff 23 Hun 


16. In re Kalter’s Will, 148 N.Y.S. 
921, 86 Mise. 621, 12 Mills Surr, 384, 


17. Bosworth v. Stockbridge, 75 N. 
BH. 712, 189 Mass. 266, 11 Prob.Rep. 
Ann. 206. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1689-1692] 


the income to executors or trustees as compensation 
is not such a diversion to other purposes as will cause 
the gift of the principal to be regarded as contingent 
where the beneficiary is given the rest of the in- 


ecome.1§ 


[§ 1690] (k) Absence or Presence of Limitation 
According to a number of cases the absence 
of a limitation over in event of the beneficiary’s 
death before the time of payment or possession is 
strongly indicative of an intention to give a vested 
interest with only the time of possession or enjoy- 
ment postponed.?° The presence of such a limitation 
over has been stressed as showing an intention to give 
only a contingent interest where there are no words 
of present and absolute gift,?+ and, in some eases, 
even thoueh there are words in the will which would 
indicate the existence of a present and absolute gift 
with only time of possession postponed ;?? but in 
other cases the presence of a limitation over has 
been regarded as indicating an intention that the 


Over.1? 


WILLS 


cession. 


[69 C.J.] 609 


[§ 1691] (1) Gift of Fractional Interests in Suc- 
It has been declared to be a well settled 
rule of construction that, where an absolute property 
in a fund is bequeathed in fractional interests in 


succession at periods which must arrive, the interests 


Cia 


Age. 


interest should be vested subject to being divested.?* 


18. Steinway v. Steinway, 57 N.E. 
SL WO Swe ies Lio Be 


19. Absence of limitation over not 
essetial to vested interest see supra 
§ 1671. 

Intent shown by limitation over on 


death under specified age see infra § 
1692. 


20. Ala.—Foster v. Holland, 56 
Ala, 474. 
Fla.—Sorrels v. McNally, 105 So. 


106, 89 Fla. 457. 


Hawaii.—In re Isenberg’s Estate, 


28 Hawaii 590. 


Iowa.—Toner v. Collins, 25 N.W. 
287, 67 Iowa 369, 56 Am.R. 346. 
N.Y.—Fulton Trust Co. of New 


York v. Phillips, 113 N.E. 558, 218 N. 
Y. 573, L.R.A.1918E 1070; In re Ins- 
lees Wills 251 N-YiS. 2515233 “App: 
Div. 144; Marsh v. Wheeler, 2 Edw. 
156: Beeckman vy. Schermerhorn, 3 
Sandf.Ch. 181. 


Pa.—In re Paxson’s Estate, 88 A. 
678, 241 Pa. 452, L.R.A.1915C 1009; 
In re Smith’s Estate, 75 A. 425, 226 
Pa. 304; Roberts’ Appeal, 59 Pa. 70, 
98 Am.D. 312; In re Bechtel’ s Estate, 
85 Pa.Super. 14. 


Wis.—In re Fouks’ Will, 238 N.W. 
869, 206 Wis. 69. 


21. Inre Blake’s Estate, 108 P. 287, 
157 Cal. 448; Adam’s Hstate, 28 Pa. 
Co. 636; Spencer, Petitioner, 12 A. 
1240 06 Bak. 2 


22. Rogers’ Estate, 29 P. 962, 94 
Cal. 526. See Plant v. Weeks, 39 Mich. 
117 (where a gift worded, “I give and 
devise all the rest of my estate . 
to my daughter except in case 
my said daughter shall die during her 
minority and leave no child, then and 
in such case I give and devise in the 


manner following,’ was held condi- 
tional). 
23. Conn.—Colonial Trust Co. v. 


Waldron, 152 A. 69, 112 Conn. 216. 
Ga.—Bowman v. Long, 23 Ga. 242. 


Il1.—Bush vy. Hamill, 112 N.E. 375, 
273 Ill. 132; Lunt v. Lunt, 108 Ill. 307. 


N.Y.—Smith v. Edwards, 88 N.Y. 
92, 14 N.Y.Wkly.Dig. 434 [aff 23 Hun 
223). 


Pa.—Chew’s Appeal, 37 Pa. 23. 
Va.—Raney v. Heath, 2 Patt.&H. 
[69 C. J.—39] 


206. 
Eng.—Phipps v. Ackers, 9 CIL&F. 
588, 8 Reprint 539 faff 5 Sim. 44, 9 


Fong.Ch. 44, 58 Reprint 254]. 


Alta.—Re Tegler, [1929] 1 Dom.L. 
R. 445. 


24. In re Collins’ Estate, 133 A 
188, 99 N.J.Eq. 333; Clement v. Crev- 
eling, 91 A. 89, 83 N.J.Ea. 318 [rev 
88 A. 189, 82 N.J.Eg. 27]; Barnes Cy- 
cle Co. v. Haines, 61 A. 515, 69 N.J: 
Bq. 651; Herbert’s Ex’rs v. Post, 26 
N.J.Eq. 278; Van Wyck v. Bloodgood, 
1 Bradf:Surr, CN:Y.) 154; Bower's 
Estate, 11 Phila. (Pa.) 620. 


25. See supra § 1670. 


26 <Ala.—Foster v. Holland, 
Ala. 474. 


56 


: g . Pollock, 80 A. 43, 114 
heh 580; Waters v. Waters, 24 Md. 
0. 
Mich.—Hunter y. Hunter, 125 N.W. 
71, 160 Mich. 218. 


N.Y.—Lewisohn vy. Henry, 72 N.E. 
239, 179 N.Y. 352; Savage v. Burn- 
ham, 17 N.Y. 561; In re Raab’s Will, 
139 N.Y.S. 869, 79 Misc. 185, 10 Mills 
Surr. 74. 


Tex.—White v. White, 
257 S2w.. 9389: 


Eng.—In re Blackwell, [1926] Ch. 
223; In re Gossling, [1902] 1 Ch. 945; 
In re Wintle, [1896] 2 Ch. 711.., 


Sask.—In re Galbraith, 12 Sask.L. 
BDOs 

[a] Where will states that bene- 
ficiary shall not take vested interest 
until he atiains a certain age, the in- 
terest is contingent until that age is 
attained. Russel v. Buchanan, 7 Sim. 
628, 8 Eng.Ch. 628, 58 Reprint 979. 


27. Ala.—Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 
210 Ala. 694. 


Ga.—Hall v. David, 67 Ga. 72. 


Hawaii.—In re Isenberg’s Hstate, 28 
Hawaii 590. 


Me.—Verrill v. Weymouth, 68 Me. 


(Civ. App.) 


Md.—Vonder Horst v. Vonder 
Horst, 41 A. 124, 88 Md. 127. 

Mass.—Minot v. Purrington, 77 N.E. 
630, 190 Mass. 336; Furness v. Fox, 
1 Cush. 134, 48 Am.D. 593. 


N.J.—Martin v. Gifford, 138 A. 108, 


of the first and subsequent takers will vest togeth- 


[§ 1692] (12) Application of Rules to Particular 
Gifts or Contingencies—(a) Attainment of Certain 
Under the rule, previously stated, that a gift 
is contingent when futurity is annexed to the sub- 
stance thereof but vested when the futurity relates 
to time of possession or enjoyment only,?® a gift 
is contingent where it seems entirely dependent on a 
designated person’s attainment of a specified age,?° 
and vested where only possession is postponed until 
the attainment of an age specified.?? 
this line of demarcation it is generally held that a 
gift to a person at?® or from and after?® a certain 


Carrying out 


101 N.J.Eq. 411; Fisher v. Johnson, 
38 N.J.Eq. 46; Gifford v. Thorn, 9 N.J. 
Eq. 702. 


N.Y.—Tucker v. Bishop, 16 N.Y. 
402; In re Hardgrove’s Will, 229 N. 
Y.S. 198, 223 App.Div. 646; In re Mur- 
nhy’s Will, 210 N.Y.S. 531, 213 App. 
Div. 319; Canield v. Fallon, 57 N.Y.S. 
149, 43 App.Div. 561, 26 Mise. 345 
[exceptions overr 60 N.Y.S. 1134, 43 
App.Div. 561, aff and cer‘ified ques- 
tions answered 55 N.H. 1093, 161 N.Y. 
623]; In re Rodgers’ ‘Bstate, 264 N. 
¥.S. 624, 147 Mise. 344; In re Moss’ 
Will, 243 N.S. 751, 137 Misc. 449; 
In’ re Balsamo’s Estate, 240 N.Y.S. 
528, 136 Misc. 118; In re Hoornbeek’s 
Wxr, 238 N.Y.S: 765, 135 Misc. 247; 
Clark). v.. (Clark) £50) SNSY<SHen041ee23 
Mise. 272. 


N.C.—Fuller v. Fuller, 58 N.C. 223; 
Devane v. Larkins, 56 N.C. 377. 


Pa.—Kerlin’s Lessee v. Bull, 1 Dall. 
175, 1 L.Ed. 88; In re Roth’s Estate, 
101 Pa.Super. 443; Glading’s Estate, 
13 Pa.Dist. 314% 29 Pa.Co. 485; Wil- 
liamson’s Estate, 3 Pa.Co,2239: 


R.I.—Rhode Island Hospital Trust 
Co. v. Noyes, 58 A. 999, 26 R.I. 323. 


S.C.—Waddell v. Waddell, 47 S.E. 
375, 68 S.C. 335. 


Tenn.—American Trust & Banking 
or v. Hedges, (App.) 64 S.W.(2d) 


Vt.—In re Mansur’s Will, 
297, 98 Vt. 296. 


Wash.—Christofferson v. 
48 P. 264, 16 Wash. 491. 


Eng.—Attwater v. Attwater, 
Beav. 330, 52 Reprint 131. 


Can.—Singer v. Singer, 
Dom.L.R. 449. 


28. Rubencane v. McKee, 
6 Del.Ch. 40; Post v. 
27 N.J.Eq. 540; 
Crab ees 
(Pa.) 66 


[a] Often quoted statement.—‘‘A 
bequest to A at twenty-one, and a be- 
quest to A payable at twenty-one, do 
not much differ in expression; yet 
one is a vested, the other a contingent 
F250 8 ee Hawkins Wills p 225 [cit with 
appr_ Post v. Herbert’s Ex’rs, 27 N.J. 
Eq. 540, 546]. 


29. Post v. Herbert’s 
Re Montreal Bank, 
(Ont.) 420, 


127 A. 
Pfennig, 
18 
PLS Sas 


6 A. 639, 
Her bert’ s Ex’rs, 
Green v. Green, 86 N. 
Hekert v. Lingle, 1 Leg. Gaz. 


Ex’rs, supra; 
26 Grant Ch. 


610 [69 C.d.] 


age, or if,?° when,"! or provided,*? he reaches a cer- 
tain age, or on or upon reaching a certain age,®* is 
contingent on the age specified, or, if there are no 
words of gift other than a direction to executors or 
trustees to pay to the beneficiary on his attaining a 
certain age, the gift is contingent on attainment of 
the age specified ;?4 and, on the other hand, a gift to 
a person in general terms payable or to be paid or de- 
livered at*® or on*® the attainment of a certain age, 


30. Halsey v. Goddard, 86 F. 25; 
Gifford ty. horn, 9) IN.d on eL02. 


31. U.S.—Heberton v. McClain, 135 
F. 226. 


Cal.—Rogers’ Estate, 29 P. 962, 94 
Cal. 526. 


SA a ms v. Hubbard, 33 Conn. 
104 


Ga.—Allen v. Whitaker, 34 Ga. 6. 


N.J.—Fisher v. Johnson, 38 N.J.Eq. 
46; Clayton v. Somers’ Ex’r, 27 N.J. 
Eq. 230; Gifford v. Thorn, 9 N.J.Eq. 
702. 


N.Y.—Paterson v. Ellis’ Ex’rs, 11 
Wend. 259, 11 Wend. 671 appendix. 


N/@.—Giles vy. Franks, 17, N.C. 521. 


Pa.—Engle’s Estate, 31 A. 76, 166 
Pa. 280. 


'S.C.—Lemacks v. Glover, 9 S.C.Kq. 
141; Mackie vy. Alston, 2 S.C.Eq. 362. 


Eng.—In re Francis, [19.05] 2 Ch. 
295; Ackers v. Phipps, 9 Bligh N.S. 
4305 > Reprint 1353) 13° C&R 665; 6 
Reprint 1586; Kidman v. Kidman, 40 
ID UK ON ey iit’ ' 


Ont.—Re Dennis, 5 Ont.L. 46, 2 Ont. 
W.R. 15; McCoppin v. McGuire, 34 U. 
COs 157. 


are nae re Galbraith, 12 Sask.L. 


But ‘see Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 
210 Ala. 694 (holding a bequest to one 
when he comes twenty-one years of 
age to be vested). 


32. High v. Pollock, 80 A. 48, 114 
Md. 580. But see Hoblit v. Howser, 
170 N.B. 257, 338 Ill. 328, 71 A.L.R. 
1046 note (holding that a gift to D 
“to have and to hold in fee simple, 
provided however she lives to be fifty 
years of age,’ but with gift over in 
case she dies before that age, creates 
a. vested estate subject to be divest- 
ed by D’s death before fifty). 


33. U.S.—In re Ehle, 109 F. 625. 

N.Y.—Lewisohn y. Henry, 72 N.E. 
Zoe lO ON Sze 

Tenn.—McGill v. 
46 S.W. 767. 

Eng.—In re Blackwell, [1926] Ch. 
2dr 


Gardner, (Ch.A.) 


Ont.—Ruthven vy. Ruthven, 25 Grant 
Ch: 534. 


34. Johnson v. Terry, 36 So. 775, 
139 Ala. 614; Bennett v. Bennett, 75 
INGEN 89) 2A 434) 40 TRANS: 
470; In re Hardgrove’s Will, 229 N.Y. 
S. 198, 223 App.Div. 646; In.re Selig- 
mann’s Estate, 156 N.Y.S. 648, 170 
App.Div. 837 [aff 114 N.H. 853, 219 N. 
Y. 656]; Dickerson v. Sheehy, 141 N. 
WS: 36) 156° App Divs’ 101, 21 Mills 
SuTree Ol ate, LOSMINGEE MTL S209 Nee, 
592 (reh den 104 N.E. 1128, 210 N.Y. 
614)]; In re Raab’s Will, 139 N.Y.S. 
869, 79 Mise. 185, 10 Mills Surr. 74. 


Goneral rule where only gift is in 
pizeon to pay or divide see supra § 
1687. 


35. Del. Rubencane v. McKee, 6 
A. 639, 6 Del.Ch. 40. 


Fla.—Dean v. Crews, 8i So. 479, 77 


WILLS 


postponed. 


Eva: 
Tll.—Mendel vy. Heintz, 165 Ill.App. 
TiO oN 


Mass.—Teele v. Hathaway, 129 
Mass. 164. 

N.Y.—In re Inslee’s Will, 251 N.Y. 
S. 251, 233 App.Div. 144; Rathbone 
v. Dyckman & Whetten, 3 Paige 9. 


Hng.—Walecott. v. Hall, 2 Bro.Ch. 
805, 29 Reprint 167. 

36. Ark.—Blackburn v. Hawkins, 6 
Ark. 50. 

Cal.—In re Yates’ Estate, 149 P. 555, 
170 Cal. 254. 


Conn:—State vy. Main, 87 A. 38, 87 
Conn, 1:75. : 


Md.—Webb v. Webb, 
Ma, LOL; 84 Ani.S.R. 499. 

Mo.-—Harris vy. Cook, 71 S.W. 1126, 
98 Mo.App. 38. 

N.J.—Kearney v. Kearney, 17-N.J. 
Eq. 59 [aff 17 N.J.Hq. 504]. 


48 A. 95, 92 


Pa.—iIn re Smith’s HMstate, 75 A. 
425, 226 Pa. 304: Paxton’s Estate, 22 
Pa. Dist. (358; Bmith’s Estate, 7 Pa. 


Dist. 236; Hallowell’s Estate, 33 Pa. 
ae 596; Corbin v. Wilson, 2 Ashm. 
178. 


Tenn.—Geourley v. Thompson, 2 
Sneed 387; McReynolds v. Graham, 
(Ch.A.)° 43 °S.W. 138: 


Eng.—Whitter v. Bremridge, 
2Hg..736. 


N.S.—Butler v. Butler, 29 N.S. 145. 


37 NHurness! vo Hox, i) (Cush: 
(Mass.) 134, 48 Am.D. 593; Cooper 
v. Pridgeon, 17 N.C. 98. But see In 
re Kirkley, 87 L.J.Ch. 247 (holding 
that a gift to one to be paid “if and 
when” he attains a specified age is 
contingent). 


38. Vonder Horst v. Vonder Horst, 
41 A. 124, 88 Md. 127; Magoffin v. 
Patton, 4 Rawle (Pa.) 118. 


; 39. Cal.— Fitch v. Miller, 20 Cal. 
352. 

Del.—Rubencane v. McKee, 6 A. 639, 
6 Del.Ch. 40. : 


Ky.—Roberts’ Ex’rs v. Brinker, 4 
Dana 570. 


Me.-—Verrill v. Weymouth, 68 Me. 
318. But see Snow v. Snow, 49 Me. 
159 (holding legacy to be contingent 
where property which remained after 
expiration of prior estate was given 
to the legatee to come ‘into posses- 


1, Ev. 


sion ; when he shall arrive at 

the age of twenty-one years’’). 
Mass.—Eldridge vy. Eldridge, 9 

Cush. 516. 

Veale ate a v. Lewis, 13 Mo. 

184. 

sah i Bion v. Brown, 44 N.H. 


N.J.—Davis v. Davis, 39 N.J.lq. 13; 


Post. ViileGbent.s) Nicits ie ciimiNe koa 
540. 

N.Y.—Van Brunt vy. Van Brunt, 19 
IN B60; ule ING Yedeeiy acest tlllney 


Sheil, 2 Barb. 457; In re Ettenheim- 
er’s Hstate, 233 N.Y.S. 674, 133 Misc. 
717; Hone v. Van Schaick, 20 Wend. 


[§ 1692 


or if,*7 as,*8 or when®® the beneficiary reaches or ar- 
rives at a particular age, is generally regarded as 
vested with only time of possession or enjoyment 
So, too, a gift to several as they come to 
be of a certain age,*® or to those of a class who at- 
tain a certain age,*' is contingent; 
gift to several to be paid to,*? divided among or be- 
tween,*® set apart to,*+ or withdrawn by,*® them as 
or when they respectively or severally arrive at a 


but, under a 


564 [aff 7 Paige 221]; Paterson v. 


Ellis, 11 Wend. 259, 11 Wend. 671 
appendix. 


N.C.—Croom y. Whitfield, 45 N.C. 
143. 


Or.—Warren v. Hembree, 8 Or. 118. 


Pa.—Gitt’s Estate, 15 York Leg. 
Rec. 108. 


Vt.—In re=Mansur’s Will, 
297; 96) Vit. 2916. 


Wis.—In re O’Brien’s Will, 180 N. 
W. 141, 1738 Wis. 41. 


Eng.—Phipps vy. Ackers, 9 ClL&F. 
583, 8 Reprint 539; Parkin v. Knight, 
15 Sim. 83, 38 Eng.Ch. 88, 60 Reprint 
548; Boraston’s Case, 3 Coke 16a, 76 
Reprint 664. 


Ont.—Fulton v. Fulton, 24 Grant 
Ch. 422. 


[a] Rule judicially stated.—‘It is 
now more than two hundred years 
since the rule was adopted by English 
jurists from the civil law, that where 
a legacy is given to a person ‘as,’ 
if,’ ‘when,’ or ‘provided’ he arrives at 
a certain age, or ‘at’ that time, and 
there is no other controlling evidence 
of intention, the legacy is contingent, 
and where it is given generally and 
‘payable’ or ‘to be paid’ at such time, 
it is vested.” Colt v. Hubbard, 33 
Conn. 281, 285. 


40. Ala.—cCollier vy. 
Adm'r, 20 Ala. 263. 


Cal.—In_ re Blake’s Estate, 108 P. 
287, 157 Cal, 448. 


Re ae v. Hubbard, 33 Conn. 


127 A. 


Slaughter’s 


Miss.—Cobb v. Pense, 16 So. 419. 


Pa.—In re Grothe’s Estate, 85 A. 
BCT ARG Letelse CAS 


41. Webb v. Webb, 48 A. 95, 92 
Md. 101, 84 Am.S.R. 499, 6 Prob.Rep. 
Ann. 280; Tayloe v. Gould, 10 Barb. 
(N.Y.) 388. 


[a] Even under statute, which de- 
fines an estate as vested where there 
is a person in being who would have 
an immediate right to possession on 
the determination of the prior estate, 
a gift to those children who survive 
the determination of the prior estate, 
and also attain a certain age is con- 
tingent, as long as no one has attain- 
ed the prescribed age, for during that 
time there is no one who wou'd have 
an immediate right to possession on 
the determination of the prior estate. 
Tayloe v. Gould, 10 Barb. (N.Y.) 3888. 


42. Wallingford v. De Bell, 15 B. 
Mon. (Ky.) 551; Vonder Horst v. Von- 
der Horst, 41 A. 124, 88 Md. 127; Ste- 
venson v. Lesley, 70 N.Y. 512 [mod 9 
Hun 6387 (mod 49 How.Pr. 229)]; 
Bowman’s Appeal, 34 Pa. 19; Magoffin 
v. Patton, 4 Rawle (Pa.) 113; Pro- 
es Estate, 1 Leg.Gaz. (Pa.) 


43. Doubleday vy. Newton, 27 Barb. 
(N.Y.) 431; Hoxie v. Hoxie, 7 Paige 
(N.Y.) 187; Reed v. Buckley, 5 Watts 
& S. (Pas) 617,°40 Amb! 531. 


gees Hathaway v. Leary, 55 N.C. 


45. Cox’ Adm’r y. McKi 
Ala. 461, abuse 


For later cases, developments and changes in the law see Annotations, same title and section number 


a 


‘ 


§ 1692] 


specified age, the interests of the various beneficiaries 
are vested. When the attainment of a particular age 
by one of a number of beneficiaries is involved, the 
interests are contingent where the gift is “upon” the 
one named arriving at the age specified,*® or where 
the intention to defer vesting is otherwise manifest 
and there are no words of gift other than in a direc- 
tion to pay or divide the property when the one 
named reaches the age specified;*7 but, if there is 
a present gift of the property to the beneficiaries to 
be divided among them when one of them attains 
a certain age, the interests are vested with posses- 
sion only postponed.4® If the attainment of a certain 
age by one of a number is specified merely to indi- 
cate the time when the gifts to others should be set 
apart by trustees, such gifts are not contingent on 
the person named attaining the age specified.*® 
though there are no words of gift other than in a 
direction to pay or divide when a particular person 
attains a certain age,°° or although the attainment of 
a certain age is incorporated into or directly attach- 
ed to the first words of gift,°! the interest may never- 


46. Dean v. Crews, 81 So. 479, 77 
ae Oil9: 

47. Ill—Kingman vy. Harmon, 23 
N.E. 430, 131 Ill. 171; McCartney v. 


Osburn, 9 N.E. 210, 118 Ill. 403. 


Towa.—McClain v. Capper, 67 N.W. 
102, 98 Iowa 145. 


IKXy.—Ross v. Wares Adm’r, 116 S. 
W. em 131 Ky. 82 


Y.—Cogan v. 
48, x Misc. 739. 


Pa.—Lamb v. Lamb, 8 Watts 184. 
Eng.—In re Hunter, L.R. 1 Hq. 295. 
Ont,—MclIntosh vy. Blliott, 1 Grant 


Age 52. N. Y.-S: 


Ch. 440; McClellan v. Megegatt, OSC: 
Q.B. 554. 
48. Ala.—Andrews vy. Russell, 28 


So. 703, 127 Ala.’ 195; McLemore v. 
~ McLemore, 8 Ala. 687; McLeod v. Mc- 
Donnel, 6 Ala. 236. 

Cal.—In re Campbell’s Estate, 87 P. 
573, 149 Cal. 712, 12 Prob.Rep.Ann. 
156. 

Ill. Hempstead v. Dickson, 20 ill. 
193, 11 Ani. D: 260. 

Md.—Meyer v. Hisler, 29 Md. 28. 

Miss.—Lowe v. Barnett, 38 Miss. 
329. 

Mo.—Bredell v. Collier, 40 Mo. 287. 

N.Y.—Everitt v. Everitt, 29 N.Y. 
39 [rev 29 Barb. 112]; Johnson v. 
Valentine, 4 Sandf.Ch. 36. 


N.C.—Guyther v. Taylor, 
323; Wade v. Dick, 36 N.C. 313; 
ry v. Rhodes, 6 N.C. 140, 4 N.C. 11. 


Pa.—Tatem v. Tatem, 1 Miles 309. 
Si¢.——Tavieau v. Ball, 6 S:C. Haq. 7. 


38 N.C. 


Tex.—Wells v. Houston, 57 S.W. 
584, 23 Tex.Civ.App. 629. 
Eng.—Cooper v. Cooper, 29 Beav. 


229, 54 Reprint 614; Parkin v. Knight, 
15 Sim.) 83; 38: Bng.Ch. 83,-60 Reprint 
548; Re Lyman, 2 L.'T.Rep.N.S. 662; 
Smith v. Jackson, 1 L.J.Ch.O.S. 231. 


But see Garman v. Hawley, 93 N.W. 
871, 132 Mich. 321 (distinguishable on 
actual decision, but containing impli- 
cations to the contrary). 


49. Stover v. Webb, 96 A. 721, 114 
Me. 386. 


50. Adams v. Hudson, 78 So. 545, 
7 Miss. 610; Herbert’s Ex’rs v. Post, 
N.J.Eq. 278; In re Smith’s Estate, 


11 
26 
75 A. 425, 226 Pa. 304; Pittsburgh 


Per- |. 
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Al- 


possession.°°® 


Safe Deposit, etc., Co. v. Wood, 50 A. 
920, 201 Pa. 420. 


51. Green vy. Green, 86 N.C. 546; 
Sims v. Smith, 59 N.C. 347; Fuller v. 
Fuller, 58 N.C. 223; In re Paxson’s 
Estate, 88 A. 6738, 241 Pa. 452, L.R.A. 
1915C 1009. See McLemore v. Mcle- 
ee 8 Ala. 687 (recognizing ruie of 
ext). 


[a] Tlustration.—A gift to the 
testator’s children when the youngest 
of them attains a certain age, al- 
though construable as giving only a 
contingent interest when standing 
alone, may be regarded as giving a 
vested interest where other parts of 
the will sufficiently show an intention 
to postpone only the time of payment. 
Sutton v. West, 77 N.C. 429. 


52. Ala.—Higgins v. Waller, 
Ala. 396. 


Del.—Equitable Guarantee & Trust 
Co. v. Bowe, 82 A. 6938, 9 Del.Ch. 336. 


Fla.—Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 


I1l.—Hoblit v. Howser, 170 N.E. 257, 
398 Lil 38287 ALR. 1046 and note: 
Lunt v. Lunt, 108 Ill. 307. 


Mass.—Daniels y. Eldredge, 
Mass. 356 


N.J.—Fidelity Union Trust Co. v. 
Rowland, 132 A. 673, 99 N.J.Eg. 72; 
Dusenberry vy. Johnson, 45 A. 103, 59 
N.J.Eq.. 336. 


N.-Y.—-Sawyer v. Cubby, 40 N.E. 869, 
146 N.Y. 192; Van Brunt vy. Van Brunt, 
RODIN 1605, Pade ING 08> Latta] NY. 
Williams v. Boul, 92 N.Y.S. 
101 App.Div. 593 Laff 77 N.E. 
1198, 184 N.Y. 605]; Zartman v. Dit- 
mars, 55 N.Y.S. 908, 87 App.Div. 173; 
Thompson v. Thompson, 28 Barb. 432; 
In re Ettenheimer’s Hstate, 233 N.Y.S. 
674, 133 Misc. 717; In re Purdy’s Will, 
231 N.Y.S. 611, 133 Mise. 217; Kessler 
v. Friede, 60 N.Y.S. 891, 29 Misc. 187; 
Chapman v. Nichols, 61 How.Pr. 275. 


N.C.—Sutton v. West, 77 N.C. 429; 
Myers v. Williams, 58 N.C. 362; John- 
son v. Baker, 7 N.C. 318, 9 Am.D. 605. 


Ohio.—Weng v. Weng, 27 Ohio N.P. 
N.S., 403. 


Pa.—In re Paxson’s Hstate, 88 A. 
673, 241 Pa. 452, U.R.A.1915C 1009; 
In re Smith’s Estate, 75 A. 425, 226 
Pa. 304; In re Middleton’s Estate, 61 
AS 808,212 "Pay 1195 Smith, v. Myers, 
61 A. 573, 212 Pa. 51; Pittsburgh Safe 
Deposit, etc., Co. v. Wood, 50 A. 920, 
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Limitation over.°4 
eficiary dies under the age specified will not pre- 
vent the interest from vesting subject to being di- 
vested,®> and, indeed, according to some eases, the 
presence of such a limitation over may be taken to 
show an intention to give an immediately vested es- 
tate subject to be divested, and that the attainment 
of the age was not a condition precedent to vesting 
but simply a designation of the time of payment or 
Other 
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theless be construed as vested where the intention 
that the interest should be such is sufficiently shown 
by other parts of the will. 
universally held vested if the property is to be so 
placed or handled that the beneficiary is to receive 
the income or benefit from it before the attainment 
of the age specified,®? and it has been held that the 
fact that the only words of gift are in a direction to 
pay or divide when one of the beneficiaries attains 
a certain age does not prevent the gift from vesting 
where the postponement of possession is merely to 
let in another interest.** 


Thus an interest is almost 


A limitation over if the ben- 


cases, however, appear to seize 


201 Pa. 420; Jeremy’s Estate, 35 A. 
847, 178 Pa. 477; Roberts’ Appeal, 59 
Pa. 70, 98 Am.D. 312. 


Va.—Denny v. Searles, 143 S.B. 484, 
150 Va. 701. 


Eng.—Brocklebank v. Johnson, 20 
Beav.” 206, 52’ Reprint “5815; \inyire 
Smith, 20 ‘Beav. 197, 52 Reprint 578; 
Phipps v. Ackers, 9 ClL&F. 583, 8 Re- 
print 539 [aff 5 Sim. 44, 9 EXng.Ch. 44, 
58 Reprint 254]; Lister v. Bradley, 1 
Hare 10, 66 Reprint 930; In re Camp- 
bell, 88 L.J.Ch. 239;. James v. Wyn- 
ford, 1 Smale & G. 40, 65 Reprint 18; 
Hanson v. Graham, 6 Ves.Jr. 239, 31 
Reprint 1030. 


[a] For instance, if the gift is 
first made to the beneficiary “when” 
he shall attain a certain age but in 
another part of the will a third per- 
son is appointed guardian or trustee 
to hold the property for the benefit of 
the beneficiary in the meantime, the 
word ‘when’ will not be allowed to 
have the effect of imposing a condi- 
tion precedent to the vesting of the 
legacy. Green v. Green, 86 N.C. 546. 


53. Herbert’s Ex’rs v. Post, 26 N.J. 
Eq. 278. 


54. Intent with respect to vesting 
shown by absence or presence of lim- 
oct over generally see supra § 


55. I1l.—Hoblit v. Howser, 170 N. 
E. 257, 338 Ill. 328, 71 A.L.R. 1046. 

Ky.—Moore’s Adm’r v. Sleet, 68 S. 
W. 642, 113 Ky. 600, 24 Ky.L. 426. 

Mass.—Daniels. v. Eldredge, 
Mass. 356. 


N.J.—Dusenberry v. Johnson, 45 A. 
103, 59 N.J.Eq. 336. 
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N.Y.—Roome v. Phillips, 24 N.Y. 
463; In re Maley, 132 N.Y.S: 492, 73 
Mise. 195, 8 Mills Surr. 336. 

Va. 3 S.E. 484, 
150 Va. 701. 

5 56. Ga.—Bowman vy. Long, 23 Ga. 

42. 


Ill—Bush v. Hamill, 112 N.E. 375, 


203e TI wo 2c unt syvee unt): 10.8) sold: 
307. 

N. Y.—Manice v. Manice, 43 N.Y. 303 
[mod 1 Lans. 348]. 

Pa.—In re Paxson’s Estate, 88 A. 
673, 241 Ra. 452; IR.ALSTEC. 1009; 
In re Engles’ Tstate, Sle AS Oe TON 
Pa. 463 [aff 3° Pa. Dist. 805]; In re 
Roth’s Estate, 101 Pa.Super. 443; Wil- 


612 [69 C.J.] 
on the existence of a limitation over as reason for 
holding the interest contingent on the attainment 
of the age specified.*? 


Time of attaining age specified. When a testa- 
mentary gift is conditional on the attainment of a 
specified age, that age is attained on the day pre- 
ceding the anniversary for the age set.®® 


[§ 1693] (b) Marriage.*® In accordance with 
the rules heretofore stated,®° unless it ean be reason- 
ably inferred from other parts of the will that the 
testator intended to annex the condition of marriage 
only to the possession and enjoyment rather than to 
the gift itself,®? a gift to one “when,”’*® or “if” or 
‘Gn case,”’®? the beneficiary marries, or “at” the mar- 
riage of one of several beneficiaries,°* is contingent. 
Also, the interest is contingent if the only gift is in 
a direction to divide or pay on marriage,®® but, if 
there is a gift followed by a direction to pay or de- 
liver the property at the time of the beneficiary’s 
marriage, the interest is usually held to vest im- 
mediately with only possession or enjoyment post- 
poned.*® According to some authority, however, a 
gift to a named person to be paid at the time of 
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the beneficiary’s marriage is contingent on mar- 
riage.°? A gift in present terms may vest immedi- 
ately, although it is provided as a condition subse- 
quent that the estate will be divested in case the 
beneficiary marries.*°* A gift over in event of the 
marriage of the first taker is contingent if the first 
gift is otherwise absolute and unlimited,®°® but, if the 
gift over is regarded as taking effect by implheation 
on the termination of the prior estate by death as 
well as marriage of the first taker, the interest of 
the beneficiary under the gift over is vested.7? 


[§ 1694] (c) Survivorship.74 Except where a 
different result is reached because of the ex’stence 
of a statute providing that an estate is vested where 
there is a person in being who would have an im- 
mediate right to possession on the ceasing of the 
intermediate or precedent estate,?? or that posses- 
sors of possibilities are deemed to have present vest- 
ed estates if the conditions are such that they may 
eonvey the property absolutely by joining with 
the person or persons entitled to the present en- 
joyment,*? gifts to those of a class who survive 
the prior taker,’* or those who are living,*® surviv- 


liamson’s Estate, 3 Pa.Co.° 239. 


Va.—Hayes v. Goude, 7 Leigh (34 
Va.) 452. 


Eng.—wWhitter v. Bremridge, L.R. 2 
Eq. 736; Doe v. Moore, 14 Hast 601, 
104 Reprint 732; James v. Wynford, 
1 Smale & G. 40, 65 Reprint 18. 


[a] Reason for rule.—‘Although a 
devise to a person, if he should live 
to attain twenty-one, standing alone, 
would be contingent, yet if it be fol- 
lowed by a limitation over, in case 
he die under such age, the devise over 
is considered as explanatory of the 
sense in which the testator intended 
the devisee’s interest in the property 
to depend, on his attaining the speci- 
fied age, namely, that at that age it 
should become absolute and indefeasi- 
ble. The interest in such case vests 
instanter.” Bowman v. Long, 23 Ga. 
242, 247. 


57. Rogers’ Estate, 29 P. 962, 94 
Cal. 526; Hickey v. Costello, 251 P. 
595, 80 Colo. 461. See Mackie v. Al- 
ston, 2 °S.C.Mq. 362 (holding gift to 
one ‘when he attains 21’’ contingent, 
although there was a limitation over 
in case of death before twenty-one). 


58. In re Shurey, [1918] 1 Ch. 263. 


59. Validity of conditions in re- 
straint of marYiage see infra § 1770. 


60. See supra §§ 1670, 1684. 
61. Fuller v. Fuller, 58 N.C. 223. 
62. Allen v. Whitaker, 34 Ga. 6. 


638. Chamberlain v. Young’s Ex’r, 
5 S.W. 380, 9 Ky.L. 270. 


64 Riggan v. Lamkin, 26 §.E. 918, 
120 N.C. 44. 

65. Travis v. Morrison, 28 Ala. 494; 
Collier v. Slaughter’s Adm’r, 20 Ala. 
263; Briseoe’s Devisees v. Wicklive, 
6 Dana (Ky.) 157. 


66. Beit v. Beit, 119 A. 144, 98 
Conn. 274; Hall v. David, 67 Ga. 72; 
Loder v. Hatfield, 71 N.Y. 92; In re 
Moses, 148 N.Y.S. 975, 86 Mise. 625, 
12 Mills Surr. 388. 


67. Atkins v. Hiccocks, 1 Atk. 500, 
26 Reprint 316. See Briscoe’s Devi- 
sees v. Wickliff, 6 Dana (Ky.) 157 
(apparently in accord). 


{a] Reason for rule—‘I am of 


opinion this was not a vested legacy; 
in the common case of legacies to be 
paid at the age of 21, there is a cer- 
tain time fixed, not to the thing it- 
self, but to the execution of it, and 
the time being so fixed, must neces- 
sarily come: but when the time an- 
nexed to the payment is merely even- 
tual, and may or may not come, and 
the person dies before the contingen- 
cy happens, I can find no instance in 
this court, where it has been held 
that. the legacy at all events should 
be paid. The rule as to the vesting is 
founded upon another rule, certum 
est quod certum reddi potest, and it 
is plain that the testator did not re- 
gard the point of time, but the fact 
that was to happen, the marriage, 
which makes it a legacy on condition, 
and cannot be demanded till the con- 
dition be satisfied.””. Atkins v. Hic- 
cocks, 1 Atk. 500, 26 Reprint 316. 

68. Ball y. Reilly, 234 N.W: 106, 
253 Mich. 186; Meek v. Fox, 88 S.E. 
16d, (118) Va nts, tasR ALLO TGD o1194. 


69. Thompson v. Adams, 69 N.E. 1, 
205 Ill. 552; Dodge v. Stevens, 12 N. 
BH. 759, 105 N.Y. 585; Carr v. Breden- 
berg, 27 S.H. 925, 50 S.C. 471; Sheffield 
v. Orrery, 3 Atk. 282, 26 Reprint 965. 


70.) ‘Prenton: /Trust," ‘ete, Co. ww 
Armstrong, 62 A. 456, 70 N.J.Eq. 572; 
Underhill v. Roden, 2 Ch.D. 494; In 
re Cane, 60 L.J.Ch. 36; Scarborough y. 
Scarborough, 58 L.T.Rep.N.S. 851 [dis- 
appr Pile v. Salter, 5 Sim. 411, 9 Eng. 
Ch. 411, 58 Reprint 391]; 
Wood, 19 Beav. 415, 52 Reprint 331 
[dist Sheffield v. Orrery, 3 Atk. 282, 26 
Reprint 965]; Walpole v. Laslett, 7 L. 
T.Rep.N.S. 526; Re Branton, 20 Ont. 
L. 642, 15 Ont.W.R. 783. 


71. Generally see supra §§ 1340- 
1365. 
72. Dougherty v. Josephine IL. 


Thompson, 60 N.E. 760, 167 N.Y. 472; 
Matter of Seaman, 41 N.E. 401, 147 
N.Y. 69; Matter of Davis’ Estate, 36 
N.Y.S. 822, 91 Hun 58 [aff 44 N.E. 185, 
149 N.Y. 539]; Chism v. Keith, 1 Hun 
(N.Y.) 589, 4 Thomps.&C. 126. But 
see Dana v. Murray, 26 N.B. 21, 122 
N.Y. 604; Shindler v. Robinson, 135 
N.Y.S. 1056, 150 App.Div. 875; In re 
Harvier’s Estate, 243 N.Y.S. 224, 136 
Misc. 426 (all three holding gifts to 
those living or surviving at the ter- 


Meeds v.) 


mination of the precedent estate con- 
tingent despite the existence of such 
a statute). 


[a] I\ustration.—Under a statute 
providing that an estate is vested 
when there is a person in boing who 
would have an immediate right to the 
possession of the lands on the ceasing 
of an intermediate or precedent es- 
tate, a gift to the children living or 
Surviving the determination of the 
precedent estate creates a vested es- 
tate in the chi'dren living while the 
precedent estate is still in existence, 
subject to be divested by death before 
the prior estate ends. Matter of Sea- 
man, 41 N.E. 401, 147 N.Y. 69; Matter 
of Davis’ BPstate, 36 N.Y.S. 822, 91 
Hun 53 [aff 44 N.E. 185, 149 N.Y. 539]. 


[b] Statute inappliccble if condi- 
tion other than survivorship of prior 
estate prescribed.— Where the gift is 
to those children who survive the de- 
termination of the prior estate, and 
also attain a certain age, the estate is 
contingent as long as no one has at- 
tained the prescribed age, even under 
the New York statute defining a vest- 
ed estate, for, if no person hrs reach- 
ed the prescribed age, there is no one 
who would have an immediate right 
to possession on the determination of 
the prior estate. Tayloe v. Gould, 10 
Barbs iNew.) F888. 


73. In_re Moran’s Will, 96 Ww. 
367, 188 Wis. 177. s 


74. Towa.—Williamson vy. Youngs, 
203 N.W. 28, 200 Iowa 672. 


Ohio.—Peck v. Chatfield, 156 N.E. 
459, 24 Ohio App. 176. 


Pa.—Reed’s Estate, 10 Pa.Dist. 162; 
Bacon’s Estate, 28 Pa.Co. 655. 


Va.—Allison v. Allison’s Bx’rs, 44 
S.Hy 904, 101 Va. 687, 63 LURAY 990: 


Wis.—In re Moran’s Will, 96 N.W. 
367, 188 Wis. 177. 


ea v. Whittaker, 6 Ch.D. 


75. Cal.—In re Hartson’s Estate, 
24 P.(2d) 171. sh 


Iil_—Kleinbans vy. Kleinhans, 97 N. 
HE. 1077, 253 Tl. 620: McCartney v. 
Osburn, SUN 21 0 a Sir ase 
rite Ona v. Peterson, 266 Ill.App. 
544, 


1 


For later cases, developments and changes in the law see Annotations, same title and section number 
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§§ 1694-1697] 


ing,‘® survivors,‘? or remaining, 


[§ 1695] (a) Class Gifts.*? 


tribution has been deferred.*? 


[§ 1696] (e) Gifts to Heirs.** 


heirs of a living person is contingent, as the persons 
to take cannot be ascertained until his death,** but 
a gift to the testator’s heiys:at law, who are to be as- 
certained at his death, may create a vested interest 


in those persons.*® 


[§ 1697] (f) Gifts Over on Uncertain Event. 
While, as previously pointed out, a limitation over 
does not of itself make a prior gift contingent,*° al- 
though it may be some evidence of the testator’s in- 


Ky.—Augustus v. Seabolt, 3 Metc. 


Mass.—Tifft v. Ireland, 172 N.E. 
865, 273 Mass. 56; Springfield Sare 
Deposit & Trust Co. v. Ireland, 167 N. 
BE. 261, 268 Mass. 62, 64 A.U-R. 1071; 
Clarke v. Fay, 91 N.E. 328, 205 Mass. 
228, 27 L.R.A.N.S: 454. 


N.H.—Hall v. Wiggin, 29 A. 671, 67 
INGE, 180. 


N.Y.—Smith v. Edwards, 88 N.Y. 
92, 14 N.Y.Wkly.Dig. 434. 
N.C.—Gill v. Weaver, 21 N.C. 41. 


Pa.—In re Feeney’s Estate, 142 A. 
284; 293 Pa. 273; In re Green’s Estate, 
V5eA10N8, 227 ba. 188. Health's: Hs 
tate, 7 Pa.Dist.&Co. 216; Roney’s Es- 
tate, 18 Pa.Dist. 475; -Dawson v. Lan- 


caster, 12 Pa.Dist. 501, 28 Pa.Co. 657; 
Man’s Estate; 2 Pa. Dist. Saige anlbs eters 
Co. 52; Adains’s Estate, 28 Pa.Co. 636. 


R.JI.—Perry v. Brown, 83 A. 8, 34 R. 
I. 203. 

N.S.—Duggan v. Duggan, 22 N.S. 
20 [rev on other grounds 17 Can.8.C. 
343]. 

Austr.—Trustees, Executors and 
Agency Co., Ltd. v. Ramsay, 27 Austr. 
(GHBRI RRR PATS). 


76. Kecheley v. Kecheley, 175 N. 
237.88 Ohio: App: 61; In re“ Stern- 
bergh’s Estate, 95 A. 404, 250 Pa. 167; 
In re Roney's Estate, 75 A. 1061, 227 
Pa. 127; Price’s Estate, 2 Pa. ese 
Co. 279; Reiff’s Estate, 5 Pa.Co. 512 
Re Massey, 12 Ont.W.N. 20. 


77. Noth v. Noth, 127 N.B. 113, 292 
Til. 536; In re Lennig’s state, 71 Pa. 
Suner. 473; Reiff’s Estate, 5 Pa.Co. 
512: Re Draper, 14 Ont.W.N. 81. 


78. In re Berg’s Estate, 96 Pa.Su- 
per. 125. 

79. Travis v. Wolcotville School 
Soc., 155 A. 904, 113 Conn. 618; John- 
son v. Collamore, 171 N.E. 717, 21 
Mass. 521; In re Marson’s Bstate, 221 
Noy.S. 220; 128=Mise. 791: 


80. Watson v. Adams, 30 S.E. 577, 
103 Ga. 733. 


81. Generally see supra §§ 1262- 
1300. 


Remainder to class see infra § 1730. 


82. Colo.—Hignett v. Sherman, 224 
P. 411, 75 Colo. 64. 

D.C.—Craig v. Rowland, 10 App.D. 
Cc. 402. 


*S or to a named per- 
son if living,’® or surviving,®° at some future time or 
event are usually considered contingent. 


An immediate gift 
to a class may give a presently vested interest to 
those of the class who are in existence at the time 
of the testator’s death, although the class must open 
up to let in others who come in existence before the 
arrival of a future time to which possession or dis- 
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the trustees’ 
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tention as to vesting,’? a gift over in event of the 
prior beneficiary’s death,** or death with,*® or with- 
out®® issue, before a future fixed time, is generally 
regarded as giving only a contingent interest to the 
one who will take under the limitation over. 
too, a gift over, if the trustees of a fund decide not 
to use it for a specified purpose, is contingent, it 
being entirely dependent on the uncertain event of 
decision.®4 
interest is contingent, no after limitation or inter- 


So, 


Furthermore, if a prior 


est which is dependent on it can be a vested one.?? 


A gift to the 


However, if a limitation over on death of the prior 
taker without issue is to an existing and ascertained 
person, and the prior taker has no children in be- 
ing, the gift over is sometimes regarded as vested 
subject to being divested by death of the prior taker 
with issue;°® and what, in form, seems to be a lim- 


itation over on the death of the prior taker with- 


Ga.—Irvin v. Porterfield, 55 S.E. 
946, 126 Ga. 729. 


Ill.—Flanner v. Fellows, 
£057, 206) T1136. 


Iowa.—Archer v. Jacobs, 125 Iowa 
iy 101 N.W. 195, 10 Prob.Rep.Ann. 
25: 

Mass.—Bosworth y. Stockbridge, 75 
N.E. 712, 189 Mass. 266, 11 Prob.Rep. 
Ann, 206. 


N.J.—Potter v. Nixon, 86 A. 444, 81 
N.J.Iéq. 338 [aff 91 A. 1070, 82 N.J. 
Eq. 661]. 

N.Y.—Canipbell v. Stokes, 
811, 142 N.Y. 28; Tucker v. 
16) N.Y... 402... « 

Pa.—In re Reed’s Estate, 161 <A. 
729, 307 Pa. 482; In re Brown’s Hs- 
tate, 137 A. 432, 289 Pa. 101; In re 
McCauley’s Fstate, 101 A. 827, 257 
Pa. 377; Bower’s Estate, 11 Phila. 
620. 

Wis.—Scott v. West, 24 N.W.161, 25 
N.W. 18, 63 Wis: 529. 

abate Massey Treble Estate, 12 
Ont.W.N. 20. 


nibovbentitet pron se Vv. 
Newfoundl. 869. 

Vesting not affected by defeasibili- 
ty see supra § 1671. 

83. Generally see supra §§ 1241- 
L253: 

Remainder to heirs see 
1736-1738. 

84. Lisle v. 
N:S. 327. 

85. In re Carter’s Will, 


68 N.E. 


Bishop, 


Harvey, 7 


infra §§ 
Miller, 21 Ohio Cir.Ct. 


134 A. 581, 


99 Vt. 480, 61 A.L.R. 1005. 
86. See supra § 1671. 
87. See supra § 1690. 


88. Idaho.—Wiison v. Linder, 110 
P. 274, 18 Idaho 438, 138 Am.S.R. 213. 


: . Dils, 100 N.E. 1047, 
102 N.H. 140, 58 Ind.App. 576. 


Ky.—Craig’s Adm’r v. Williams, 200 
S.W. 481, 179 Ky. 329. 


N.Y.—Beardsley v. Hotchkiss, 96 
N.Y. 201 [mod 380 Hun 605]; In re 
Sackett, 218 N.Y.S. 385, 128 Misc. 240. 


R.I.—Petition: of Norris, 125 A. 84, 
AG wR) 5: 


S.C.—Dickson v. Dickson, 
216. 


23 = S.C. 


36 N.E. 


out issue may be construed as giving a vested inter- 
est subject to being divested by the death of the pri- 
or taker with issue where the circumstances are such 
as to show that a vested interest was probably in- 


Vt.—In re coe Estate, 151 A. 


| 654, 108 Vt. 


But see tied Vv. 
N.E. 1, 171 N.Y. 341, 8 -rob-Rep.Ann. 
30; Ferguson’s Estate, 31 Pa Super. 
422 (both holding gift over in event of 
death of prior taker under twenty one 
to be vested for purposes of trans- 
mission or alienation). 


89. Rudd v. Travelers’ Ins. Co., 73 
S.W. pe 24 Ky.L. 2141. 


S.—Doe v. Considine, 6 Wall. 
458, “18 Sia. 869. me ez 


Conn.—St. John v. Dann, 34 A. 110, 
66 Conn. 401. 


Ga.—Curles vy. Wade & Brimberry, 
106 S.B. 1, 151 Ga. 142. 


Warrington, 64 


Ind.—Calvin v. Springer, 63 N.E. 
40, 28 Ind.App. 448. 
Carpenter, 224 S. 


Ky.—Goodman y. 
W. 676, 189 Ky. 838. 


Mich.—In | re Cotts’ Estate, 234 N. 
W. 141, 2538 Mich. 208; Hadley v. 
Henderson, #33 ING IWR , 214 Mich. 157. 


N.J.—Brooks v. Kip, 35 A. 658, 54 
N.J.Eq. 462. 

N.Y.—In re Banker’s Will, 222 N.Y. 
S. 511, 129 Mise. 411. 


N.C.—Sain vy. Baker, 
2 O0s ING Cre DIO Waekt v. Brown, 22 
S.E 33, 116 N.C. 


AE Os en v. Compton, 20 
Ohio Cir.Ct. 242, 11 Ohio Cir.Dee. 97. 


Sena aye ilson v. Freer, 11 S.C.Eq. 


38 S.E. 858, 


Tex.—Chace vy. Gregg, 32 S.W. 520, 
SS MPex. "552% Y 
Va.—Farrar v. Pemberton, 152 S. 


E. 339, 154 Va. 61. 
N.S 


91. In re Henry’s Will, 134 A, 632, 
99 Vt. 437, 49 A.L.R. 169. 


g2, Allison v. Allison’s Ex’rs, 44 
S.E. 904, 101 Va. 537, 63 L.R.A. 920. 


93. Woodward v. W oodward’s 
Hx’rs, 16 N.J.Eq. 83; Ramsay v. De 
Remer, 20 N.Y.S. 143, 65 Hun 212; 
In re Woodrufft’s Will, 287 N.Y.S. 417, 
135 Mise. 203; Wagner’s Estate, 16 
Pa.Dist. 184. See Stark v. Marsh, 
29 Ohio C.A. 417 (holding vested sub- 
ject to be divested a gift over in the 
event the prior tenant dies without 
lawful issue). 
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tended.?+ 


[§ 1698] (g) Gifts Charged on Property.°® 
accordance with the general rule which favors a 
construction which will result in an early vesting of 
the gift,97 a legacy charged on personalty will be 
presumed to vest at the earliest possible time,°* but 
a legacy charged on real estate, to be paid at a fu- 
ture time, will not be held to vest before the time 
fixed for payment,®® unless a contrary intention is 
clearly apparent, as where payment appears to be 
the estate.? 


postponed for the convenience of 


94. In re Neel’s Estate, 97 A. 502, 
252 Pa. 394. 


95. Matter of Maloney, 85 N.Y.S. 
77, 41 Mise. 539, 4 Mills Surr. 88. See 
Langshaw’s Estate, 9 Pa.Co. 212 
(where B was held to have a vested 
estate subject to being divested, un- 
der a gift to A, but, since his exist- 
ence was uncertain, to invest for fif- 
teen years, and if A had not returned 
by that time then to B). 


96. Devolution of property on fail- 
ure of legacy charged on devise see 
infra § 2323. 


97. See supra § 1681. 


98. Spence v. Robins, 6 Gill & J. 
(Md.) 507, 26 Am.D. 587; Birdsall v. 
Hewlett, 1 Paige (N.Y.) 32, 19 Am.D. 
Larocque v. Clark, 1 Redf.Surr. 
Saxton’s Estate, Tuck. 
Surr. (N.Y.) 32; Jervis v. Lewellyn, 
41 S.E. 878, 130 N.C. 616. 


99. Ill—McCartney v. Osburn, 9 
N.E. 210, 118 Ill. 403. 


Ind.—Roberts v. Malin, 5 Ind. 18. 


Iowa.—In re Phearman’s Estate, 
232 N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674. 

Md.—Spence v. Robins, 6 Gill & J. 
507, 26 Am.D. 587. 


N.J.—Garland v. Smiley, 26 A. 164, 
51 N.J.Eq. 198. 


Pa.—Donner’s Appeal, 2 Watts & S. 
3872. 


S.C.—Heyward v. Heyward’s Ex’rs, 
28 S.C.Eq. 289. 


Va.—Poythress v. Harrison, 1 Patt. 
&EH. 197. But see Catlett v. Mar- 
shall, 10 Leigh (37 Va.) 83, 94 (where 
it was said: ‘In general the courts 
are inclined to favor the vesting of 
legacies or other gifts as soon as the 
words of the instrument will admit of 
Les and where lands are charged 
there is good reason for this rule, 
in order that the precise nature 
of the charge may be understood and 
the’ rights of property ascertained). 


Eng.—Marshall v. Gingell, 21 Ch.D. 
790; Taylor v. Lambert, 2 Ch.D. 177; 
Parker v. Hodgson, 1 Dr.&Sm. 568, 
62 Reprint 495. 


Sask.—Re Baird, [1931] 2 Dom.L.R. 
002. 


{a] Devise conditional on payment 
to another.—Where there is a condi- 
tion that one to whom land is devised 
make a future payment to another 
person, the sum to be paid is in the 
nature of a legacy which is to be 
treated as a charge on the land de- 
vised and will not be held to vest 
before the time designated by the will 
if a contrary intention is not clearly 


A gift to the children of a named per- 
son if she has any, but if not then to another named 
person, has been held to give the latter person a 
vested estate subject to being divested by the birth 
of a child or children to the first named person.°° 


WILLS 


[§ 1699] (h) Gifts of Residue. 
gift is of the residue so that its subject matter is 
uncertain or may fail does not render it contingent.* 
Indeed, where the gift is of the residuary estate it- 
self, the reason for believing that the testator in- 


[§§ 1697-1699 


The fact that a 


tended it should be vested rather than contingent 


Tn 


ests.° 


manifested. In re Phearman’s Es- 
tate, 232 N.W. 826, 211 Iowa 1137, 82 
7 OS ee 


{b] Reasons for, and limitations 
of, rule—‘It is undoubtedly a gen- 
eral rule, that legacies charged upon 
the real estate, and payable at a fu- 
ture day, are not vested, and become 
lapsed if the legatee dies before the 
time of payment arrives. This rule 
was first adopted without any excep- 
tions, and in direct opposition to that 
which existed in relation to the lega- 
cies payable out of the personal es- 
tate. This was done for the benefit 
of the heir at law, who was a partic- 
ular favorite of the English courts. 
I am not aware that it has ever been 
extended to a case where the estate 
was given toa stranger, upon the ex- 
press condition that he paid the lega- 
ey charged thereon; and the rule has 
long since been narrowed down.” 
Birdsall v. Hewlett, 1 Paige (N.Y.) 
$2, 134,519 Am. Da 392; 


nae Me.—wWillis v. Roberts, 48 Me. 
Us 


Md.—Obyrne v. Clagett, 9 Md. 512; 
Snively v. Beavans, 1 Md. 208; Spence 
ve Robins, 6 Gill & J. 507, 26 Am.D. 

87. 


N.Y.—Loder v. Hatfield, :71 N.Y. 92; 
Bartholomew v. Merriam, 8 N.Y.S. 179, 
55 Hun 280. 


Pa,—Young v. Stoner, 37 Pa. 105; 
Maxwell v. McClintock, 10 Pa. 237; In 
re Brubaker, 4 Lanc.l.Rev. 90. 


Vt.—Lyman vv. 
Aike 275, 


Eng.—In re Forster, 10 L.J.Ch. 340 
Catf 5 Jur. 176]; Brown v. Wooler, 2 
Y.&Coll. 134, 21 Eng.Ch. 134, 68 Re- 
print 59, 


See Mahaney v. Mahaney, 110 A. 15, 
91 N.J.Eq. 473 (holding legacy vested 
where devise was on condition that 
the devisee pay others specified sums 
and no time was appointed for pay- 
ment). 


2. N.J.—Fairly v. Kline, 3 N.J.Law 
754, 4 Aim.D. 414. 


N.Y.—Loder v. Hatfield, 71 N.Y. 92 
Laff 4 Hun 36, 6 Thomps.&C. 229]; 
Sweet v. Chase, 2 N.Y. 73; Harris v. 
Fly, 7 Paige 421; Birdsall v. Hewlett, 
1 Paige 32, 19 Am.D. 392; Marsh vy. 
Wheeler, 2 Edw. 156. 


Vanderspiegel, 1 


N.C.—Jervis v. Lewellyn, 41 S.B. 
873, 180 N.C. 616. 


Ohio.— Gillis, Admr. v. Long, 8 Ohio 
IN APNG Sees 


Pa.—Donner’s Appeal, 2 Watts & S. 
372; In re Fetrow’s Estate, 67 Pa. 
Super. 192. 


is more plain and cogent than where the gift is out 
of the general estate.* 
tion in favor of vesting applies with particular force 
where the gift is of the residue,° and language which 
ordinarily would be construed as creating contin- 
gent gifts, if employed in relation to specific lega- 
cies or devises or particular gifts not included in a 
general or residuary clause will, in case of a residu- 
ary clause, be construed as creating vested inter- 
If, however, a futurity or contingency is 


Henee, the rule or presump- 


Eng.—Hentey v. Wrey, 21 Ch.D. 
332; Remnant v. Hood, 2 De G.F.&J. 
396, 63 Eng.Ch. 308, 45 Reprint 674; 
Goulburn v. Brooks, 2 Y.&C.Exch. 539, 
16VU Reprint 510. 

Ss. Home for Incurables of Bal'ti- 
more City v. Bruff, 153 A. 403, 160 Ma. 
ae ee ion of Norris, 125 A. 84, 46 


Uncertainty as to kind or amount 
Oe ee generally see supra § 


4. Fulton Trust Co. of New York 
Vo ee billips, e113) sNeBhee pS Sea, 2S Nae 
573, L.R.A.1918E 1070. 


5. U.S.—Reading v. Blackwell, 20 
F.Cas.No. 11,612, Baldw. 166. 


Tli.imArmstrong v. Barber, 88 N.E. 
246, 239 Ill. 389. 


Ind.—French v. French, 
786, 58 Ind.App. 621. 


Md.—Ridgely v. Ridgely, 59 A. 731, 
100 Md. 230. 


Mass.—State Street Trust Co. v. 
Morris, 105 N.E. 992, 218 Mass. 429; 
Hooper v. Hooper, 9 Cush. 122; Clapp 
v. Stoughton, 10 Pick. 463. 


NEE balanelder v. Russell, 10 N. 


108 N.E. 


isl 


N.J.—-Chambers vy. Sharp, 48 A. 222, 
61 N.J.Eq. 253: Kimble v. White, 24 
A, 400,50 Nida. 28 fafi 30 Aj 4303 
51 N.J.Eq. 688]. 


N.Y.—Fulton Trust Co. v. Phillips, 
113 N.E. 558, 218 N.Y. 573; Matter of 
Tims’ Estate, 118 N.Y.S. 507, 63 Misc. 
148, 7 Mills Surr. 140. 


Pa.—Ritter’s Appeal, 42 A. 384, 190 
Pa. 102. 


R.I.—Petition of Hayden, 152 A, 
254, 51 RI. 117; Oulton vy. Kidder, 
128 A. 674; Petition of Norris; 125 A. 
84, 46 R.I. 57; Rogers v. Rogers, 11 
cbs 38; Staples v. De Wolf, 8 R.I. 


Wis.—lIn re Pierce, 14 N.W. 588, 56 
Wis. 560. 

[a] Reason for rule.—The pre- 
sumption which arises from the fact 
of the execution of the will, that the 
testator making it did not mean to die 
intestate as to any portion of his 
property, strengthens the presump- 
tion in favor of the vesting of gifts 
when the gift is a disposition of the 
residue. Armstrong vy. Barber, 88 N. 
BE. 246, 239 Ill. 389. 


Construction: 
Against intestacy see supra § 1147. 


In favor of vesting generally see 
supra § 1681. 


6 Armstrong v. Barber, 88 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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clearly annexed to the substance of a gift of the 
residue, the general rule applies,’ and the interest of 
the beneficiary will be held contingent.’ 


[§ 1700] (i): Gifts in Trust.2 A gift in trust in 
language of express and immediate gift for the ben- 
efit of a named person gives the cestui que trust 
an immediately vested interest the same as if the 


_gift had been made directly to him,?° and, where 


the interest of the beneficiary is thus derived from 
the will itself, it vests immediately, although a con- 
veyance or division is subsequently to be made by 
the fiduciary who has no discretion in the matter. 
An interest which is dependent on the exercise of a 
power which rests in the uncontrolled discretion of 
a trustee is contingent,'? and it is frequently stated 
that a gift, not directly to the beneficiary, but in- 
directly through the exercise of powers conferred on 
trustees, does not vest immediately but is postponed 
until the power is exercised.!® This latter rule must, 
however, give way if its application will defeat the 
intention of the testator,!* and a power or discretion 
in a trustee to modify the interest of the beneficiary 
may be such that it will not prevent the interest of 
the beneficiary from vesting but merely subject it to 
the possibility of being divested.1® 


[§ 1701] (j) Gifts of Income and Annuities.'é 


246, 239 Ill. 389; Underwood v. Dis- 
mukes, Meigs (Tenn.) 299. 


7. See supra § 1670. 
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therefore the estate does not become 
vested in them until the trustees have 
made a conveyance.” 
Shufeldt, 227 P. 6, 10, 1830 Wash. 253. 


[69 C.J.] . 615 


Although the time for payment may be postponed,!* 
an immediate and absolute gift of the income from 
property creates a presently vested right,*% which 
will continue even after the beneficiary’s death if it 
is not limited to his lifetime.t® There may also be 
a vested interest in the balance or surplus of the in- 
come or profits remaining after specific payments 
or legacies are discharged.2® Where the income is 
directed to be accumulated for the benefit of a par- 
ticular person with only time of payment postponed, 
the beneficiary takes a vested right to the accumu- 
lations of income,*? which he may be entitled to, 
independent of the disposition made of the princi- 
pal,?* and which right will attach to each new 
amount as fast as it aceumulates.2* A present and 
immediate bequest of an annuity ereates a vested 
interest in the annuitant.?4 


[§ 1702] (k) Gifts To Be Applied to Particular 
Purpose. Where a legacy is given to a person for 
a particular purpose, to which it becomes impossi- 
ble to apply it without the fault of the legatee, the 
legacy will vest on the testator’s death, and the lega- 
tee will be entitled to the money, because it is to 
be presumed that the property was intended for the 
benefit of the legatee at all events, and that the mode 
of its application was a secondary consideration, and 
independent of the gift.?5 


257 N.Y.S. 839, 148 Mise. 647; Baker 
v. Gerow, 126 N.Y.S. 277% In re UMc- 
Glinn’s Estate, 77 Pa.Super. 582; Hil- 
debrant v. Hildebrant, 42 Pa.Super. 


Shufeldt v. 


8. Gifford v. Thorn, 9 N.J.Eq. 702.|(2) Divide and pay over rule see|190; Clarkson v. Pell, 24 A. 110, 17 
9. Vested interests despite inter. | SUPra § 1687. RI. 646. 
position of trust see infra § 1674. . 14.. In -re-Tims’ Estate, 118° N.Y.S. 20. Waters v. Waters, 24 Md. 430; 


10. Julian v. McAdams, 155 N.E. 
524, 85 Ind.App. 639; Nevell’s Adm’r 
v. Dunaway, 86 S.W. 514, 27 Ky.L. 
678; Martin v. Gifford, 138 A. 103, 101 
N.J.Eq. 411; Traverso v. Traverso, 
133°A. 705, 99 N.J.Hq. 514 [aff 137 A. 
919, 101 N.J.Eq. 308]; In: re Collins’ 
Estate, 133 A. 188, 99 N.J.Eq. 333. 


[a] Subsequent direction to apply 
fund for beneficiary in particular 
mamnne1 does not render the gift con- 
tingent. Julian v. McAdams, 155 N.E. 
524, 85 Ind.App. 639. 


11. Whitfield v. Miles, 58 So. 8, 
101 Miss. 734; Love’v. Walker, 115 P. 
296, 59 Or. 95. 

12. Dubois v. Barbour, 61 A. 752, 
27 R.I. 281; Vines v. Vines, 226 S.W. 
1039, 143 Tenn. 517; Whelan v. Reilly, 
5 W.Va. 356. 


13. In re Vander Roest, 160 N.Y.S. 


215, 95 Misc. 21 [aff 161 N.Y.S. 1148, | 


175 App.Div. 941]; In re Tims’ Estate, 
118 N.Y.S. 507, 63 Misc..148, 7 Mills 
Surr. 140; Lewis v. Palmer, 167 N.Y. 
S. 1053; Barger’s Appeal, 100 Pa. 239; 
Farrell v. Cogley, (Tex.Civ.App.) 146 
S.W. 315; Shufeldt v. Shufeldt, 227 
F. 6, 1380 Wash. 253. 


[a] Close relation to divide and 
pay over rule—(1) “A rule which 
bears close relation to the divide and 
pay over rule (and it may be noticed 
that these rules are so interlocked 
and interwoven that the surgeon in 
the use of his scalpel has difficulty in 
dissecting them) is that where the 
will contains a provision giving the 
property to trustees who are to man- 
age it and see to the distribution of 
the various estates conveyed out of 
it that persons taking from the trus- 
tees take through what is called a 
‘power in trust’ and that they derive 
no title from the testator, but derive 
a title from the trustee, and that 


507, 63 Misc. 148, 7 Mills Surr. 140. 


15, Van Axte v. Fisher, 22 N.E. 
943, 117 N.Y. 401; Rogers v. Rogers, 
Rei cioy 


16. Generally see supra §§ 1641- 
1643. 


Bequest of interest or income as in- 
cluding property or fund from which 
payable see supra § 1453. 


17. Union Safe Deposit, ete., 
Vi. (Dudley, V2" Ay 166; 104 Me. 297; 
Baker v. Gerow, 126 N.Y.S. 277; In re 
Davidson’s Estate, 135 A. 130, 287 
Pa. 354. 

18. Me.—Union Safe Deposit, etc., 
Co. Vv. Dudley, 72 A. 166, 104 Me. 297. 


Mass.—Bailey v. Smith, 101 N.E. 
62, 214 Mass. 114; Amory v. Leland, 
12 Allen 281. 

N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466. 105 N.J.Eq. 750; 
Conant v. Bassett, 28 A. 1047, 52 N.J. 
Hq. 12; Manning v. Craig, 4 N.J.Eq. 
436, 41 Am.D. 739. 


N.Y.—In re Deaken’s Estate, 257 N. 
Y.S. 839, 143 Misc. 647; Baker v. 
Gerow, 126 N.Y.S. 277; Matter of 
Meikle’s Estate, 20 N.Y.S. 88, 2 Conn. 
Sur Ao. 

Pa.—In 


Co. 


re Davidson’s. Hstate, 135 
A. 130, 287 Pa. 354; Rowland’s Es- 
tate; 29° A735, 141. Paiv553}o in “re 
Bechtel’s Estate, 85 Pa.Super. 14; In 
re Lafferty’s Estate, 59 Pa.Super. 24; 
In re Spang’s Estate, 49 Pa.Super. 
314; Hildebrant v. Hildebrant, 42 Pa. 
Super. 190; Long’s Estate, 39 Pa. 
Super. 323; McGlinn’s Estate, 29 Pa. 
Dist. 165; Leech’s Estate, 18 Pa.Dist. 
527. 

R.I.—Clarkson y. Pell, 24 A, 110, 
17 RJ. 646. 


19. Conant v. Bassett, 28 A. 1047, 
52 N.J.Eq. 12; In re Deaken’s Hstate, 


People’s Bank & Trust Co. of West- 
field v. Brewer, 151 A. 552. 107 N.J. 
Eq. 7; In re Leisenring’s Estate, 85 
A. 80, 237 Pa. 60, L:R.A.1916E" 798) 
Ann.Cas.19146 84. 


[a] Subject to rule in favor of 
vesting.—A gift of a share in the sur- 
plus or residue of an annually accru- 
ing fund from rents and profits of 
the entire estate, in the hands of trus- 
tees collected by them, and held an- 
nually for distribution, after provid- 
ing for the support of the widow and 
minor children during the widow’s 
life, is subject to the rule in favor of 
vesting and will be regarded as vest- 
ed if a contrary intention is not 
shown. Waters vy. Waters, 24 Md. 
436, 

21. Cal.—In re Budd’s Bstate, 135 
Pol hOouGale 206e 

Mass.—Codman v. Brigham, 72 N.E. 
1008, 187 Mass. 309, 105 Am.S.R. 394, 
10 Prob.Rep.Ann. 49. 

N.Y.—In re Ranken, 74 N.E. 1124, 
182 N.Y. 519; Smith v. Parsons, 40 
NUE. 736;) 146, N-Y: 216, 1 Probsivep: 
Ann. 420. 

R.I.—Butler v. Butler, 101 A. 115, 
118, 40 R.I. 425 [quot Cyc]; Rhode 
Island Hospital Trust Co. v. Noyes, 
58 A. 999, 26 RI. 323. 

Ont.—Re Massey, 12 Ont.W.N. 20. 


22. Smith v. Parsons, 40 N.E. 736, 
146 N.Y. 116, 1 Prob.Rep.Ann. 420. 

23. Butler v. Butler, 101 A. 115, 40 
Rd, 425. 

24. In re Shuford’s Will, 
420, 164 N.C. 138. 

25. Kelly v. Jefferis, 50 A. 215, 19 
Del. 286. 

[a] Tllustration. — A gift of a 
specific amount for the care and main- 
tenance of the beneficiary vests irt- 


80 S.E. 
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[§ 1703] b. Remainders*?*—(1) 


tinguished—(a) In General. Remainders 
by will?* may be either vested or contingent,” 
A vested Dene 
is a remainder limited to a certain person and on 
a certain event, so as to possess a present capacity 
to take effect in possession should the possession be- 
come vacant,’° while a contingent remainder is a 


vested subject to be divested. 


remainder limited to an uncertain 


uncertain event,*? or so limited to a certain person 
and on a certain event as not to possess the present 
capacity to take effect in possession should the pos- 
Contingent remainders are 


session become vacant.*? 


mediately on the testator’s death, al- 

though the beneficiary dies before the 

money is actually applied for his 
benefit so that the purpose of the gift 
can no longer be accomplished. Kelly 

v. Jefferis, 50 A. 215, 19 Del. 286. 

26. Cross refexences: 

Assignment of future and contingent 
estates see infra § 2686; Assign- 
ments §§ 16-30. ; 

Construction in favor of vesting and 
early vesting see supra § 1681. 

Contingency of executory devise see 
supra § 1669 et seq. 

Conveyance by devisee see infra §§ 
2684-2699. 

Fee in abeyance during contingency 
see HWstates § 147. 

Lapsing of devise or legacy see infra 
§§ 2254-2296. 

Partition of vested and contingent 
estates see Partition §§ 81, 

Remainders: 
in general see supra §§ 1656-1661. 
Acceleration see infra § 2320; Es- 

tates § 148. 

As asset in bankruptcy see Bank- 
ruptcy § 197. 

Descent of interest see Descent and 
Distribution § 24. 

Devise of vested and contingent re- 
mainders see supra §§ 1138-115 in 
68 C.J. 

Lien of judgment see Judgments § 
907. 


Subject to: 
Attachment see Attachment § 


Execution see Executions § 67. 
Vesting of g>nerally see Deeds §§ 
285-292; Hstates §§ 130-178. 
Rule against perpetuities see Per- 

petuities §§ 9-15. 
Vesting of estates in general see 
supra §§ 1669-1702. 


27. Remainders in general 
supra §§ 1656-1661. 


28. Jo’ 1son v. Edmond, 33 A. 503, 
65 Conn. 4J2; Bunting v. Speek, 21 P. 
288, 41 Kan, 424, 428, 3 L.R.A. 690 
and note; Dana v. Murray, 26 N.E. 21, 
122 N.Y. 604, 616; Palmer v. Dunham, 
6 N.Y.S. 46, 52 Hun 468, 471 [aff 25 N. 
EB. 1081, 125 N.Y. 68]; In re Leonard’s 
Will, 256 N.Y.S. 355, 1438 Mise, 172; 
In re Terwilligar’s Will, 237 N.Y.S. 
390, 185 Mise. 170 [aff 243 N.Y.S. 898, 
230 App.Div. 763, leave to appeal den 
244 N.Y.S. 808, 230 App.Div. 846]. 


[a] “The word ‘vested . : 
should bo limited to an absolute vest- 
ing in interest as of the date of the 
testator’s death.’’ In re Sperling’s 
Estate, 234 N.Y.S. 119, 128, 133 Mise. 
834. 


see 


WILLS 


Defined and Dis- 
created 
ov 


person or on an 


Vesting of: 


Bee in general see supra §§ 1669- 
i702. 


Remainders in general see Estates § 
181 et seq. 


29. Johnson v. Edmond, 33 A. 503, 
65 Conn. 492; In re Leonard’s Will, 
296 INOYS. 800, 143) Maser al 726) Ine re 
Terwilligar’s Will, 237 N.Y.S. 390, 
135 Misc. 170 [aff 243 N.Y.S. 898, 230 
App.Div. 763 (leave to appeal den 244 
N.Y.S. 808, 230 App.Div. 846)]. 


[a] 
—“‘A remainder which is ‘vested sub- 
ject only to be devested’ is unques- 
*tionably contingent.” In re Sperling’s 
PSEA, 234 N.Y.S. 119, 128, 133 Misc. 
EE. of remainder see infra § 

‘ . 

30. Ill—Peonle v. Allen, 144 N.E. 
800, 313, Ill. 156; Lewin v. Bell, 120 
N.E. 633, 285 Ill. 227; Henderson v. 
Cadwalader, 202 Ill.App. 351. 


N.J.—Aitken v. Sharp, 115 A. 912, 
93 N.J.Eq. 336. 


R.I.—Butler vy. Butler, 101 A. 115, 
40 R.I. 425. 


Tex.—Caples v. Ward, 179 S.W. 856, 
ean 341 [aff (Civ. App.) 170 S.w. 


Va.—Lantz v. Massie’s Wx’x, 40 S.B. 


50, 99 Va, 709, 711; Wallace v. Minor, 
10 S.E. 423, 86 Va. 550, 555. 

W.Va. Hall, 23 W.Va. 
504, 515 

31. U.S.—Doe ex dem. Poor y. Con- 


sidine, 6 Wall. 458, 18 L.Ed. 869; Com- 
missioner of Internal Revenue v. Ros- 
ser, 64 F.(2d) 631. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339. 


Ga.—lIvey v. Davis, 165 S.E. 605, 175 
Ga. 607; Lufburrow. v. Koch, 15 Ga. 
448, 


Ul.—Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Hoblit v. Howser, 
ETON ol, e oso Luan Seem cdl: meAr ieee 
1046; Nicol v. Morton, 164 N.E. 5, 332 
Ill. 533; Wood v. Chase, 158 N E. 470, 
327 Ill. 91; Jones v. Miller, 119 N.E. 
324, 283 Ill. 348; Northern Trust Co. 
v. Wheaton, 94 N.B. 980, 249 Ill. 606, 
34 L.R.A.N.S. 1150; Pingrey v. Rulon, 
92 N.E. 5923 246 Ill. 109; Howard v. 
Peavey, 21 N.E. 508, 128 Ill. 430, 15 
Am.S.R. 120; Henderson v. Cadwalad- 
er, 202 Ill.App. 351. 


Iowa.—Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa 115. 


Ky.—Lindenberger v. Cornell, 229 
S.W. 54, 190 Ky. 844; Davie’s Ex’r v. 
City of Louisville, 188 S.W. 911, 171 
Ky. 663; Williamson v. Maynard, 173 
S.W.. 122), 162) Ky. 726, 


sometimes defined by statut 
are sometimes termed executed,** and contingent re- 
mainders executory.*° 
subdivided into different classes according to the na- 
ture of the contingency;?*® but while some author- 
ities recognize a larger number of classes or subdi- 
visions of classes,?7 they may all be reduced to two 
classes, according as the contingency relates to the 
uncertainty of the person who is to take, or the 
uncertainty of the event.?% 
tie which distinguishes a vested from a contingent 
remainder is the present capacity to take effect in 
possession should the possession become vacant,*? 


Such remainder is contingent, 


[§ 1703 


0.33 Vested remainders 


Contingent remainders are 


The chief characteris- 


v. Henquenet, 
428, 28 Am.S.R. 


Mich.—L’Etourneau 
50 N.W. 1077, 89 Mich. 
310. 

Minn.—Armstrong v. Armstrong, 55 
N.W. 971, 54 Minn. 248. 


N.C.—Scales v. Barringer, 133 S.E. 
410, 192 N.C. 94. 


Va.—Wallace v. Minor, 
86 Va. 550, 555. 


Wash.—Shufeldt v. Shufeldt, 227 P. 
6, 130 Wash. 253. 


[a] Other definitions substantially 
to the same effect. Hudson v. Wads- 
worth, 8 Conn. 348, 359; Harvard Col- 
lege v. Balch, 49 N.E. 543, 171 1). 275, 
279, 3 Prob.Rep.Ann. 312; Marvin v. 
Ledwith, 111 Tll. 144, 150; Bunting v. 
Speck, 21 P. 288, 41 Kan. 424, 428, 3 
L.R.A. 690 and note. 


Certainty as to beneficiaries see in- 
fra § 1705. 

Limitations dependent on contin- 
gency see infra § 1706. 

32. Wallace v. Minor, 10 S.E. 423, 
86) Vain 0d05 5 bd. 


Statutory provisions see infra 


10 S.E. 423, 


33. 
§ 1704 

34. Hudson v. Wadsworth, 8 Conn. 
348, 359; Hawley v. James, 16 Wend. 
(N-Y.) 61, .1373- Richardson v. JRich= 


ardson, 68 S.E. 217, 152 N.C. 705; 707. 

35. Hudson v. Wadsworth, 8 Conn. 
348, 359. 

36. Shannon v. Bonham, 60 N.E. 
951, 27 Ind.App. 369. 

37. Shannon v. Bonham, supra; 
Sullivan v. Garesche, 129 S.W. 949, 


229 Mo. 496, 49 L.R.A.N.S. 605: Rich- 
ardson v. Richardson, 68 <S.M. 217; 
152 N.C. 705. See Estates §§ 133-136. 


_fa]  Fearne’s four classes of con- 
tingent remnrinders stated and illus- 
trated see Sullivan v. Garesche, 129 
S.W. 949, 229 Mo. 496, 505, 49 L.R.A. 
N.S. 605; Paes v. Richardson, 
68) S.Ey 217, 152: NVC. 705, TOG: 


38. Shannon v. Boule ee 60 N.B. 
951, 27 Ind.App. 369 


39. U.S.—Virst Nat. Bank v. Snead, 
24 F.(2d) 186. 


Conn.—Hudson vy, 
Conn, 348. 


Ill.— Heitzig v. Goetten, 180 N.E. 
428, 347 Ill. 619; Ryan vy. ‘Beshk, 170 
N.E. 699, 339 US 452 Nicol v. Morton, 
164 N EB. 5, 332 Ill. 533: Jones v. Mil- 
ler 119 Ni 32'4; 283) TI saes 


Ind.—Bruce vy. Bissell, 22 N.E. 4, 
119 Ind. 525, 12 Am.S.R. 436: Jones v. 
Chandler, 110 N.E. 235, 61 Ind.Apn. 
500; Clore v. Smith, 90 N.E. 917, 45 
Ind.App. 340; Nelson v. Nelson, 
(Apn.) 72 N.F. 482 [sunerseded 75 N. 
E. 679, 36 Ind.App. 331]: 


Iowa.—Archer v. Jacobs, 101 N.W. 
195, 125 Lowa 467, 10 Prob. Rep.Ann. 


Wadsworth, 8 


*By BERNARD J.:‘KENNY (§§ 1703-1750). 


For later cases, developments and changes in the law see Annotations. same title and section number, 


§§ 1703-1704] 


and the certainty that the event upon which the va- 
caney depends will happen sometime,*® and not up- 
on the certainty that it will happen or the posses- 
sion become vacant during the lifetime of the re- 
mainderman.** In the ease of a vested remainder 
there is a person in being ascertained and ready to 
take*2 who has a present right of future enjoy- 
ment,**® which is not dependent upon any uncertain 
event or contingency,** while in the case of a con- 
tingent remainder the right itself is uncertain.*® If 
futurity is annexed to the substance of the gift, the 
remainder is contingent; if merely annexed there- 
to as the time of payment, enjoyment, or delivery 
of possession, it is vested.4® When nothing but the 
death of the remainderman ean defeat the maturity 
and perfection of his title, the remainder is vested.*7 
No definitions ever have been, or ever will be, given 
which will relieve all cases from doubt.*§ It is man- 
ifestly a much more simple task-to formulate a gen- 
eral distinction between vested and contingent re- 


45. 
348; 
ie. 543, 
By 
90 Me. 246; 


Dio. 
Kan.—Bunting v. Speek, 21 P. 288, | 
41 Kan. 424, 3 L.R.A. 690 and note. 


Ky.—Carroll v. Carroll’s Ex’r, 58 S. 
W.(2d) 670, 248 Ky. 386; Sherley v. 


171 Il. 


Sherlev 2oo Ss iWWee Son Los ys 228 46 

Grubbs v. Grubbs. 227 S.W. 272, 190 206 ING) 379 

Ky. 258; Slote v. Reiss, 154 S.W. 405, by : 

153 Ky. 30; Hackney v. Tucker, 121 47. 

S.W. 417; Moore’s Adm’r v. Sleet, 68 | 839, 184 Kan. 234; 


S.W. 642, 113 Ky. 600, 24 Ky.L. 426; 
Mercantile Bank v.. Ballard’s As- 


WILLS 


Hudson v. Wadsworth, 8 Conn. 
Harvard College v. Balch, 49 N. 
2HDs 
Robinson v. Palmer, 
Richardson v. 
son, 68 S.E. 217, 152 N.C. 705. 


Crawford v. Carlisle, 89 So. 565, 
McLean v. Stanley, 


Stevenson v. Ste- 
venson, 169 P. 552, 102 Kan. 80. 


rd 


[69 C.J.] 617 


mainders than to apply a distinction to concrete 
cases.t? Where the time for distribution of the 
estate has arrived at the time of the testator’s death, 
the remainder is vested.®°° 


[§ 1704] (b) Statutory Provisions.°1 By  stat- 
utes in some jurisdictions it is provided that fu- 
ture estates are either vested or contingent, that they 
are vested when there is a person in being who would 
have an immediate right to the possession of the 
lands upon the ceasing of the intermediate or preced- 
ent estate, and that they are contingent when the 
person to whom, or the event on which they are lim- 
ited to take effect, remains uncertain.®? Such stat- 
utes are not declarations of the common law*® and 
a remainder vested under the statute may be a con- 
tingent remainder at common law.°! The remainder 
is vested so long as at the testator’s death there is 
a person “in being” who would have the immediate 
right to possession on the termination of the pre- 
ceding estate.°> If the event upon which the estate 


that “when a remainder on an estate 
for life or for years is not limited on 
a contingency defeating or avoiding 
such precedent estate, it is to be deem- 
ed intended to take effect only on the 
death of the first taker, or the expi- 
ration, by lapse of time, of such term 
of years,’ does not nullify § 694, as 
to when remainders are deemed vest- 
ed, for the phrase, “to take effect,’” 
means to become operative or execut- 
ed, and implies not only a vested in- 
terest, but a present right of enjoy- 


3 Prob.Rep.Ann. 
38 A. 103, 
Richard- 


5 P.(2d) 


Wise 8. In re Washburn’s Bstate, 106 F ; 
signee, 83 Ky. 481, 7 Ky.L. 478, 4 Am. 4 iz he , ment. Miller v. Oliver; 202 P. 168, 
ST. 160. Piven Cal.App. 735. 54 CAL App. 495: 
Mo.—Baker v. Kennedy, 238 S.W. 9. In re De Vries’ Estate, 119 P. 54. In re Moran’s Will, 96 N.W. 
790. 109, 1% Cal.App. 184. 367, 118 Wis. 177. 
N.H.—Kennard vy. Kennard, 63 N.H.| ,,90, Martin v. McCune, 149 N.E.| 55. Johrden v. Pond, 148 N.W. 112, 
303. 489, 318 Il. 585. ee Minn, 247; in re Watson's Will,’ 
«7s ‘ : 51. In general see Estates § 152%. | 186 N.H. 787, 262 N.Y. 284; Clowe v. 
ee a corporis a Seavey, 102'N.E, 521, 208 N.Y. 496, 


20 A. 497, 47 N.J.Eq. 365; 
vy. Vanderpool’s Adm’r, 14 N.J.Eq. 198. 


N.Y.—Hennessy vy. Patterson, 85 N. 
he Ole 4 

Pa.—Evans’ Lessee v. Davis, 1 
Yeates 332; Philadelphia Trust, etc., 
Co. v. McCoach, 13 Pa.Dist. 360; Land 
Title, ete., Co. v. McCoach, 13 Pa.Dist. 
gos 

R.I.—Aldrich v. Aldrich, 110 A. 626, 
Ase er vo) LOUOt EG Yel. 


Va.—Lantz v. Massie’s Ex’x, 40 S. 
E. 50, 99 Va. 709. 


W.Va.—Chipps v. Hall, 23 W.Va. 
04. 


{a] This is not a universal test.— 
In re Washburn’s Estate, 106 P. 415, 
12 Cal. App: 73h. 


49. Bruce vy. Bissell, 22 N.E. 4, 119 
Ind. 525, 12 Am.S.R. 436. 


41. Bruce v. Bissell, supra; Evans’ 
Lessee v. Davis, 1 Yeates (Pa.) 332: 
Lantz v. Massie’s Ex’x, 40 S.E. 50, 99 
Va. 709° Chipps v. Hall, 23 W.Va. 
504. 


Certainty of actual enjoyment see 
infra § 1708. - 


Harvard College v. Balch, 49 N. 
BE. 543, 171 Ill. 275, 3 Prob.Rep.Ann. 
312; Bunting v. Speek, 21 P. 288, 41 
Kan. 424, 431, 3 L.R.A. 690 and note. 


Effect of statutory provisions see 
infra § 1704. 


43. Hudson y. Wadsworth, 8 Conn, 
348; Den ex dem. Rickey v. Hillman, 
7 N.J.Law 180; Simpson v. Welsh, 184 
N.E. 242, 44 Ohio App. 115. 

44. Bunting v. Speek, 21 P. 288, 41 


Kan. 424, 3 L.R.A. 690;. Den ex dem. 
Rickey v. Hillman, 7 N.J.Law 180. 


Devise or bequest to: 


Heirs of life tenant or third person 
see infra §§ 1737, 1738. 


Life tenant’s issue or in default to 
others see infra § 1726. 


Survivors see infra § 1734. 
52. See statutory provisions, 


[a]. New York statute (Real Prop- 
erty Law § 40) has been enacted in 
California (see Civ. Code §§ 694, 695), 
Minnesota (see G. S. 1913 § 6663), and 
Wisconsin (see Rev. St. 1915 § 2037). 


53. Clow v. Schlieman, 166 N.Y.S. 
472; In re Moran’s Will, 96 N.W. 367, 
118 Wis. 177. See Fuiton v. Fulton, 
162 N.W. 253, 179 Iowa $48, U.R.A. 
1918E 1080; Birdsall v. Birdsall, 132 
N.W. 809, 157 Iowa 363, 36 L.R.A.N.S. 
1121 (both commenting on New York 
statute). 


[a] Statute was enacted for ex- 
press purpose of fixing the nature of 
a vested remainder to avoid many of 
the distinctions and refinements which 
had been engrafted upon this branch 
of the common law. Minot v. Minot, 
45 N.Y.S. 554, 17 App.Div. 521. 


[b] In California (1) Civ. Code §§ 
694, 695 are substantially the same as 
New York Real Prop. L. § 40 (Consol. 
L. c 50), in providing that a future 
interest is vested when there is a per- 
son “in being’? who would have the 
right to take on the expiration of the 
preceding estate, and yet it has been 
said that in the case of a vested re- 
mainder there is some person in esse, 
known and “ascertained,” who is to 
take after the preceding estate. In re 
Washburn’s Estate, 106 P. 415, 11 Cal. 
App. 735. See to same effect In re De 
Vries’ Estate, 119 P. 109, 17 Cal.App. 
184. (2) Civ. Code, § 780, providing 


47 L.R.A.N.S. 284; In re Traver, 55 
N.E. 406, 161 N.Y. 54; WHutchings v. 
Hutchings, 129 N.Y.S. 622, 144 App. 
Div. 757 [appeal dism 97 N.id. 11us, 
204 N.Y. 614, and aff 103 N.E. 1125, 
210 N.Y. 539]; Doscher v. Wyckoff, 
116 N.Y.S. 389, 132 App.Div. 139 aft 
113 N.Y.S. 655, 63 Mise. 414]; In re 
Haggerty, 112 N.Y.S. 1017, 128 App. 
Div: 479 f[aff-87 N.B. 1720. 194) IN Ye 
5501]; Minot v. Minot, 45 N.Y.S. 554, 17 
App.Div. 521; Matter of Davis’ Hs- 
tate, 36 N.Y.S. 822, 91 Hun 53 [aff 
44 N.E. 185, 149 N.Y. 539]; Palmer v. 
Dunham, 6 N.Y.S. 46. 52 Hun 468 [atf 
25 N.E. 1081, 125 N.Y.) 6813) Drake *y; 
Lawrence, 19 Hun 112; Foley v. Foley, 
17 Hun 235 [aff 85 N.Y. 91]; Bank of 
New York & Trust Co. v. Hamersley, 
202 N.Y.S. 35, 121 Misc. 730 [mod on 
other grounds 205 N.Y.S. 544. 210 Ann. 
Div. 57]; Weeks v. Guerin, 200 M.Y.S. 
387, 121 Misc. 1381; Chandler v. Kron, 
180 N.Y.S. 198, 110 Misc. 397; In re 
Munroe, 177 N.Y.S. 783, 107 Misc. 498 
[aff 178 N.Y.S. 905, 190 App.Div. 884]; 
Woodruff v. Woodruff, 129 N.Y.S. 860, 
72 Misc. 249; Wanderpoel v. Burke, 
118 N.Y.S. 548, 63 Pisce. 545; Genunze 
v. Murphy, 112 N.Y.S.° 310, 59 Misa 
381; Matter of Southerland, 5 N.Y. 
St. 369; Brown v. Higgins, 193 N.W. 
84, 180 Wis. 253. 


_ [a] “Leading case on that subject 
is Moore y. Littel, 41 N.Y. 66” which 
is a case involving a deed. Minot v. 
aot 45 N.Y.S. 554, 557, 17 App.Div. 

[b] “‘*‘When there is a person in 
being,’ means (1) when you can point 
to a human being, man, woman or 
child, and ‘who would have an im- 
mediate right to the possession of 
the lands upon the ceasing of the pre- 
cedent estate,’ means that if you ¢an 
point to a man, woman, or child who, 
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is limited to take effect remains uncertain, the re- 
is contingent although at the testator’s 


mainder 


death there is a person in being.*® 
decisions in some jurisdictions, if the intention of 
the testator is clear as to when the estate vests, the 
statute relating to the vesting of estates cannot af- 
Such a statute has been held applicable 
to personal property as well as to real estate.°® 


hech ate! 


[§ 1705] (2) Certainty as to Beneficiaries; Un- 
Hixeept as modified by statute in 
some jurisdictions,*® to constitute a vested remain- 


born Persons.°°® 


if the life estate should now cease, 
would, eo instanti et ipso facto, have 
an immediate right of possession, 
then the remainder is vested, and, 
by necessary consequence, all the con- 
tingencies which may operate to de- 
feat the right of possession are to op- 
erate, and only to operate as condi- 
tions subsequent.” Moore v. Littel, 
AMON Yen G 60 Os 1 1g O05 O25 boo, Caeed 
case). (2) Since a remainder is con- 
tingent under the statutory definition 
while the “person” to whom the re- 
mainder is limited to take effect re- 
mains “uncertain,” the statute seems 
merely to restate the common-law 
rule requiring that the beneficiary be 
ascertained at the‘time of the testa- 
tor’s death. See Dis. op. in Moore v. 
Littel, supra (3) “If there be a per- 
son in being of whom it can be posi- 
tively averred, that if the estate for 
life were now to cease he would have 
an immediate right of possession he 
has a vested remainder; and notwith- 
standing subsequent events may de- 
feat it, the operation of the statute it- 
self is to make them subsequent con- 
ditions.” Moore vy. Littel, supra (deed 
case). (4) “It is not ‘a person who 
now has a present fixed right of fu- 
ture possession or enjoyment,’ but a 
person who would have an immediate 
right if the precedent estate were now 
to cease.” Moore v. Littel, supra 
(deed case). 


_Ascertainment of beneficiary -at 
common law see infra § 1705. 


‘ Remainder to life tenant’s heirs see 
infra § 1738. 


56. Hadley v. Henderson, 183 N.W. 


561]; .Cleere v. Riley, 204 N.Y.S. 
123. Mise..9 [aff 205 N.Y.S. 917, 21 


App.Div. 813, aff 148 N.E. 703, 240 N. 
Vea DI0.\c; Clark v. Clark, 142 N.Y.S, 
966, 81 Misc. 411. 

'57. Cashman v. Ross, 145, N.W. 


199, 155 Wis. 558; In re.Moran’s Will, 
96 N.W. 367, 118 Wis. 177. 


“58. In re Morris’ Estate, 41 N.Y.S. 
737, 9 App.Div. 602-[aff 49 N.H. 1096, 
154 N.Y. 778]; In’re Davis’ Hstate, 36 
N.Y.S. 822, 91 Hun 53 [aff 44 N.E. 185, 
SAOM ING Yous 9 I. 


59. As affecting vesting in general 
see supra §§ 1677, 1678. 


“ Rule against per por sa see Per- 
petuities § 13. 


“60. See supra § 1704. 


61. U.S.—Lane v. Corwin, 
(2d) 757 [rev 1 F.Suppl. 151]. 


63 OF. 


- Conn.—Thomas v. Castle, 56 A. 854, | 


76 Conn. 447. 


Ill.—Fisher v. Easton, 132 N.E. 442, 
299°111...298; Friedman v. Friedman, 
119 N.E. 321, 283 Ill. 383. 


Iowa.—Archer v. Jacobs, 101 N.W. 
5, 125 Iowa 467, 10 Prob.Rep.Ann. 


Bp 


9 
75. 


ia 


422, 155 Wash. 5385. 


Ga: 607; 


WILLS 


According to 


tingent.®* 


mination of the 
strong tendency 


Ky.—McClure v. Crume, 132 S.W. 
433, 141 Ky. 361; Williamson v. Wil- 
liamson, 18 B.Mon. 329. 


Mass.—Putnam  y. 
Mass. 454. 


N.C.—Hall v. Want, 61 N.C. 502. 


Va.—Allison v. Allison’s Ex’rs, 
S.E. 904, 101 Va. 537, 63 L.R.A. 920. 


62. Johnson v. Washington Loan 
& Trust Co., 32.S.Ct. 421, 224 U.S. 224, 
56 L.Ed. 741 [aff 338 App.D.C. 242]; 
Schley v. Williamson, 111 S.E. 917, 
153 Ga. 245; Nicol v. Morton, 164 N. 
BH. 5, 332 Ill. 5383; Morris v. Phillips, 
122 N.B. 831, 287 Ill 633; Lynn v. 
Worthington, 107 N.E. 729, 266 Ill. 
414; Northern Trust Co. v. Wheaton, 
N.H. 980, 249 Ill. 606, 34 L.R.A.N.S. 
1150; Dickerson v. Morse, 202 N.W. 
601, 200 Iowa 115. 


63. U.S.—Commissioner of Inter- 
nal Revenue vy. Rosser, 64. F.(2d) 631; 
Lane v. Corwin, 63 F. (2d) 167 oa 1 
F.Suppl. 151]. 


Conn.—Gaffney v. Shepard, 143 a 
236, 108 Conn. 339. 


Ga.—Dismukes vy. Bagley, 141 S.E. 
902, 165 Ga. 665. 


Il].—Young v. Harkleroad, 46 N.F. 
1113, 166 Ill. 318; Bates v. Gillett, 24 
N.E. 611, 1382 Ill. 287. 


Ky.—Goff v. Renick, 161 S.W. 983, 
156 Ky. 588. 


Md.—Jenkins v. 
116 Md. 629. 


N.C.—Seales v. Barringer, 133 S.E. 
410, 192 a 94; Chessum v. Smith, 
4 N.C. 274, 2 Car.Law Repos. 392: 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 Ohio St. 358. 


Pa.—In re Feeney’s Estate, 142 A. 
284, 293 Pa. 273; In re Henry’s Estate, 


Gleason, 99 


44 


Bonsal, 82 A. 229, 


Dsl Pa; SUper Woke eRUudy7s List!) 6 "Pa. 
Dist. 246, 19 Pa.Co. 390. 
Wash.—Bowles v. Denny, 285 P. 


64 U.S.—Suskin & Berry v. Rum- 
ley, 37 E.(2d) 304, 68 A.L.R. 768; 
Nees Overbeck v. Dahlgren, 28 F.(2d) 


Ala.—Crawford vy. Carlisle, 
565, 206 Ala. 379. 


Ark.—National Bank of: Commerce 
of St. Louis v. Ritter, 26 S.W.(2d) 113, 
181 Ark. 439. 


Conn.—Gaffney Vv. 
236, 108 Conn. 839. 


Ga.—Ivey v. Davis, 165 S.E. 605, 175 
Burch yv. Burch, 23 Ga. 536. 


111.—Northern Trust Co. v. Wheeler, 
Lit N.B, 8845345 Tl. £8255’ Ryan=v. 
Beshk, 170 N.B. 699, 339 Tl. 45; 
fenacker v. Beil, 150 N.E. 333, 320 | 
Ill. 31; Ortgiesen v. Ackerman, 143 
N.E. 103, 311 Ill. 492; Potter v. Potter, 
137 N.E. 425, 306 Ill. 37; Randolph vy. 
Wilkinson, 128 N.B. 525, 294 Ill. 508; 
Spatz v. Paulus, 120 N.EL 503, 285 TL. 


89 So. 


Shepard, 143 A. 


H 
Shaf- } 


[§§ 1704-1705 


der the remainderman must be capable of ascertain- 
ment at the time of the testator’s death.®* 
person is thus ascertained, the remainder is vested | 
in the absence of other contingencies.°? 
tribution is in the future to persons then to be as- 
certained, the remainder is contingent.°* 
uncertain who will take the estate until the termi- 
nation of the preceding estate, the remainder is con- 
The fact that some of the legatees in 
remainder cannot be ascertained until after the ter- 


If the 
Where dis- 


If it is 


preceding estate is regarded as a 
to show that the interests of all 


82; Friedman v. Friedman, 119 N.E. 
321, 283 Ill. 383; Brown v. Kamerer, 
114 N.E. 544, 276 Ill. 69; Barr v. Gard- 
ner, 1027 NE .287,2259) D1 25655 Ela 
v. Ensinger, 100 N.B. 513, 257 Ill. 160; 
Neu eRy MPUSte€ Orava Wheaton, 94 N. 

980, 249 Ill. 606, 34 L.R.A.N.S. 1150; 
Bion aie v. Keister, TENCE 15, 220 
Tll. 544; Ruddell v. Wren, 70 N.E. 751, 


208 Ill. 508; Howard v. Peavey, 21 
N.E. 5038, 128 Ill. 430, 15 Am.S.R. 120. 
Iowa.—In re Wolber’s Will, 189 N. 


W. 782, 194 Iowa 311. 


Kan.—National Bank of America of 
Salina v. Barritt, 18 P.(2d) 552, 136 
Kah. 870; Martin v. Lassen, 251 igh 
1083, 122 Kan. 406; McCartney v. 
Robbins, Dig odes 114 Kan. 141. 


Ky.—Keeton v. Tipton, 212 S.W. 
909, ey Ky. 704; Davie’s Ex’r v. City 
of Louisville, 188 S.W. 911, 171 Ky. 
663; Augustus v. Seabolt, 3 Mete. 155. 


Me. Bie v. Palmer, 38 A. 103, 
90 Me. 246 . 


Nese ane panne v. Howland, 132 
N.B. 188, 239 Mass. 439; Bailey v. 
Smith, 111 N.E. 684, 222 Mass. 600; 
Walcott v. Robinson, 100 N.E. 1109, 
214 Mass. 172; Crapo v. Price, 76 N.E. 
1043, 190 Mass. 317, 11 Prob.Rep.Ann. 
270; Harding v. Harding, 54 N.E. 
549, 174 Mass. 268; Colby v. Duncan, 
1 N.E. 744, 139 Mass. 398. 


Minn.—Armstrong v. Armstrong, 55 
N.W. 971, 54 Minn. 248. 


Mo.—Schee vy. Boone, 243. S.W. 882, 
295 Mo. 212. 


N.C.—Mercer v. Downs, 
bird, LITIN- ©. 208; 


Ohio.—Pollock y. BEay aon, 162 N.E. 
608, 28 Ohio App. 17 


Pa.—In re Feeney’s Estate, 142 A. 
284, 293 Pa. 278; Mulliken v. Earn- 
shaw, 58 A. 286, 209 Pa. 226; Dun- 
woodie v. Reed, 3 Serg.&R. 434; Giv- 
en’s Estate, 29 Pa.Dist. 202; Henson’ s 
Est., 13 Pa.Dist. 288, 29 Pa. 'Co. 494, 


R.I.—In re Melcher, 54 A. 379, 24 
ole oor Rhode Island Hospital 
Pe Co. v. Harris, 39) A. 750,820 Fors 
408 


Fp ee. v. Davis, 142 S.H. 496, 


131 S.E. 


144 S.C. 205; Roundtree v. Round- 

tree, "2 S.E. 474, 26 S.C. 450. 
Tenn.—Rinks vy. Gordon, 24 S.W. 

(2d) 896, 160 Tenn. 345; Hill Vv. Hill, 


16 S.W. (2a) 27, 159 Tenn. 27; Ruther- 
ford v. Rutherford, 92 S.W. 1112, 116 
Tenn. 383, 115 Am.S.R. 199". 


Vt.—In re’ Field’s Estate, 
280, 101 Vt. 242. pieceat: 


Va.—Allison v. Allison, 44 S.E. 904, 
101 Va. 537, 63 L.R.A. 920. 
Devise or bequest to: 


Heirs of life tenant or third person 
see infra §§ 1737, 1738. 


Survivors see infra §§ 1731-1734, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1705-1706] 


the remaindermen are contingent.*5 


Unborn persons.*® 


gency.®° 


. 65. Crapo v. Price, 76 N.H. 1043, 
190 Mass. 317, 11 Prob.Rep.Ann. 270. 


66. Right of posthumous child to 
inherit: 
In general see Descent and Distribu- 
tion § 87. 
Effect of will on et see Descent and 
Distribution § 68 
67. Cal—In re Wadhharn’ s Estate, 
108 P. 415, 11 Cal.App. 735. 


peor eh .—Booth v. Baker, 10 Hawaii 
543. 


Tll— Fuller v. Fuller, 146 N.E. 174, 
815 Ill. 214; Calvert v. Calvert, ‘130 
N.E. 347, 297 Ill. 22; Henkins v. Hen- 
kins, 122 N.E. 88, 287 Ill. 62; Lewin 
v. Bell, 120 N.E. 633, 285 Ill. 227; Bak- 
er v. Baker, 120 N.E. 525, 284 Ill. 537; 
Winchell v. Winchell, 102 N.E. 823, 
259 eg 1s 


Iowa.—Archer v. Jacobs, 101 N.W. 
195, 125 Iowa 467, 10 Prob.Rep.Ann. 
275. 


Ky.—Slack v. Downing, 26 S.W.(2d) 
497, 233 Ky. 554; Bourbon Agr. Bank 
& Trust Co. v. Miller, 265 S.W. 790, 
205 Ky. 297. 


Me.—Robinson v. Palmer, 38 A. 103, 
90 Me. 246. 


Md.—Crisfield v. Starr, 36 Md. 129, 
11 Am.R. 480. 


N.H.—Hayward v. Spaulding, 71 A. 
219, 75 N.H. 92. 


N.Y.—Wendell v. Crandall, 1 N.Y. 
491: Rasquin v. Hamersley, 137 N.Y. 
S. 578, 152 App.Div. 522 [aff 102 N.E 
1112, 208 N.Y. 630]; In re Allen’s Es- 
tate, 224.--N.YeS. 3112) 130" Miscs 324; 


Adams v. McKee, 200 N.Y.S. 765, 121 


Mise. 215. 

N.C.—Bond v. Bond, 139 S.E. 840, 
194 N.C. 448; Carolina Power Co. v. 
Haywood, 119 S.E. 500, 186 N.C. 313. 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 OhioSt. 358; Chaffin v. Dixon, 31 
Ohio C.A. 97. é 

Pa.—Anthracite Sav. Bank v. Lees, 
35 A. 197, 176 Pa. 402, 1 Prob.Rep.Ann. 
697. 

S.c.—Des Champs v. Mims, 145 S.E. 
623, 148 S.C. 52. 


Tenn.—Buntin v. Plummer, 46 S.W. 
(2d) 60, 164 Tenn. 87. 

Tex.—Neely v. Brogdon, (Civ.App.) 
914 S.W. 614 [aff (Commn.App.) 239 
S.w. 192]. 

Va.—Copenhaver v. Pendleton, 155 
S.E. 802, 155 Va. 468, 77 ALR. 324; 
Cooper v. Hepburn, 15 Grait. (56 Va.) 
5b. 

W.Va.—Interior & W. V. R. Co. v. 
Epling, 73 S.E. 51, 70 W.Va. 6. 


Wis.—In re Allis’ Estate, 209 N.W. 
945, 210 N.W. 418, 191 Wis. 23. 


[a] Remainder to children of un- 
married man is contingent. Bourbon 
Agr. Bank & Trust Co. vy. Miller, 265 
S.W. 790, 205 Ky. 297. 

[b] Bemainder to “eldest son.”— 
A Lavine of real estate to an unmar- 


A devise of a remainder to an 
unborn person is contingent until the birth of such 
person,®? unless the vesting of the estate is further 
postponed by reason of some other contingency.*® 


[§ 1706] (3) Limitations Dependent on Contin- 
A remainder is contingent where the right 
of the remainderman to succeed to the possession 
and enjoyment of the estate is dependent on an event 
which may never happen, or on an event which may 
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not oceur until after the termination of the par- 


ticular estate.*° 


ent, 


ried woman for life, with remainder 
to her “eldest son,’’ was construed to 
mean the first son born, and not the 
oldest who survived her and hence the 
remainder vested in the first son upon 
birth. Anderson y. Anderson, 221 F. 
871, 187 C.C.A. 441. 


Contingent estates or interests be- 
coming vested see infra §§ 1748, 1749. 


Members of class not in esse see in- 
fra § 1730. 


68. In re Washburn’s Estate, 106 
P. 415, 11 Cal.App. 735; Henkins v. 
Henkins, 122 N.E. 88, 287 Ill. 62; 
Bates v. Gillett, 24 N.E. 611, 132 Ill. 
287; Cowman v. Classen, 144 A. 367, 
156 Md. 428, 


69. Cross references: 


As affecting vesting in general see 
supra §§ 1673, 1697. 


print of certain age see ‘infra 


Contingency of executory devise see 
supra § 1669 et seq. 

Limitation over on death of life ten- 
ant without issue see infra § 1728. 


Remainder to life tenant’s issue, or 
in default, to others see infra §§ 
1725, 1726. 

Vesting dependent on several contin- 
gencies see infra § 1707. 


70. U.S.—Commissioner of Inter- 
nal Revenue vy. Rosser, 64 F.(2d) 681; 
Nee v. McNeill, 231 Rr. 672, 145 Cc. 

8. 


Ala.—Nixon y. Robbins, 24 Ala. 663. 


Ark,—Bell v. Gentry, 218 S.W. 194, 
141 Ark. 484; McCarrol v. Falls, 195 
S.W. 387, 129 Ark. 245. 


Cal.—In re Washburn’s Estate, 106 
PR465, 1 CalApp. -735: 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339; First Nat. Bank 
v. Somers, 137 A. 737, 106 Conn. 267; 
Smith -v. Pendell, 19 Conn. 107, 48 
Am.D. 146. 


Ga.—lIvey v. Davis, 165 S.E. 605, 175 
Ga. 607; Olmstead v. Dunn, 72 Ga. 


850. 


Ill.—Ryan vy. Beshk, 170 N.E. 699, 


339 Ill.-45; Gray v. Shinn, 127 N.E. 
755, 293 Ill. 5738; Lachenmeyer v. 


Gehlbach, 107 N.E. 202, 266 Ill. 11; 
Furnish v. Rogers, 39 N.E. 989, 154 
Ill. 569; Wood v. Gridley, 217 Ill.App. 
579; Stevenson v. Stevenson, 205 Iil. 
App. 15. 

Ind.—Harris v. Carpenter, 10 N.E 
422, 109 Ind. 540; Dickey v. Citizens’ 
State Bank of Fairmount, (App.) 180 
N.E. 36. 


Iowa.—Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa 115; Archer v. Ja- 
cobs, 101 N.W. 195, 125 Iowa 467, 10 
Prob.Rep.Ann. 275. 


Ky.—Craig’s Adm’r v. Williams, 200 
S.W. 481, 179 Ky. 329; McClure v. 
Crume, 132 S.W. 4338, 141 Ky. 361; 
Leppes v. Lee, 17 S.W. 146, 92 Ky. 
16, 13 Ky.L. 317; Briscoe’s Devisees 
Vv. Wickliffe, 6 Dana 157. 


La.—Mishon v. Bein, 7 Rob. 146. 


‘App. 115, 184 N.E. 242; 


A remainder is not rendered con- 


tingent only when the determination of the preced- 
ing estate is made to depend upon an event which 
may or may not happen.‘ 
limited to an uncertain person.?? 
which is subject to a contingency is not always a 
contingent remainder.?? 
which the remainder depends is a condition preced- 
it is contingent ;*4 
quent, the remainder is vested.7® 


It is contingent when 
A remainder 


If the contingeney upon 


if the condition is subse- 
A remainder is 


Me.—Giddings v. Gillingham, 81 A. 
951, 108 Me. 512; Robinson v. Palm- 
er, 38 A. 103, 90 Me. 246. 


Mass.—Abbott v. Boston Safe De- 
posit & Trust Co., 154 N.E. 861, 258 
Mass. 244; Security Trust Co. of 
Lynn v. Boyce, 154 N.E. 191, 257 Mass. 
586; Blanchard v. Brooks, 12 Pick. 
47. 


Mo.—Bernero v. St. Louis Union 
Trust Co., 230 S.W. 620, 287 Mo. 602. 


N.H.—Paul v. Philbrick, 60 A. 682, 
UEP INS PAR 


N.J.—Garthwaite’s Ex’rs v. Lewis, 
PAS SE Ie Oe Re 


N.Y.—In re Smith’s Will, 200 N-Y.S. 
538, 205 App.Div. 499; Snyder v. Sny- 
der, 169 N-Y.S.. 396, 182 App.Div. 65; 
In re Hayes’ Estate, 263 N.Y.S. 730, 
146 Misc. 660; In re Jones’ Will, 234 
Ny S77 316, 134 Mise. 26; Schell v. 
Carpenter, 100 N.Y.S. 554, 50 Misc. 
400 [aff 101 N.Y.S. 1142, 116 App.Div. 
914, aff 88 N.H. 1131, 190 N.Y. 5527. 


N.C.—Bond v. Bond, 139 S.E. 840, 
194 N.C. 448; Richardson v. Richard- 
son, 68 S.E. 217, 152 N.C. 705; Clark v. 
Benton, 32 S.E. 556, 124 N.C. 200; 
Chessun v, Smith, 4 N.C. 274, 2 Car. 
Law Repos. 392. 


Ohio.—Simpson v. Welsh, 44 Ohio 
Baldwin v. 
Humphrey, 4 Ohio Cir.Ct. 57, 2 Ohio 
Cir.Dec. 417; Laver v. Kreiter, 19 
Ohio N.P.N.S. 566. 


Or.—Love v. Lindstedt, 147 P. 935, 
76, Or. 66, Ann.Cas. 1917A. 898. 


Pa.—In re Pearson’s HPstate, 124 rs 
356, 280 Pa. 224; Dean v. Winton, 24 
A. 664, 150 Pa. 227; Murphy’s Pstate, 
9 Pa.Dist.&Co. 617; Richardson’s Est., 
21 Pa.Dist. 145; Byerly’s Hst., 16 Pa. 


Dist. 185; Bell’s Est., 6 Pa.Dist. 312. 
Tenn.—Gourley v. Thompson, 2 
Sneed 387. 


Vt.—In re Beach’s Mstate, 151 <A. 
654, 103 Vt. 70; In re Field’s Estate, 
143 A. 280, 101 Vt. 242; In re Henry’s 
bah 134 A. 632, 99 Vt. 437, 49 A.L.R. 
169. 


71. Rinks v. Gordon, 24 S.W.(2d) 
896, 160 Tenn. 345. 


72. See supra § 1705. 


73. Golladay v. Knock, 85 N.E. 649, 
235 (ll. 412; Haward v. Peavey, 
21 N.B. 508, °128 111.430, 15 Am.S:R. 
120; Stevenson v. Stevenson, 205 Ill. 
App. 15. 


74. In re De Vries’ Hstate, 119 P. 
109, 17 Cal.App: 184; Haward vy. 
Peavey, 21 N.E. 503, 128 Ill. 430, 15 
Am.S.R. 120; Stevenson Ws Stevenson, 
205 Ill.App. 15. 


75. In re De Vries’ Estate, 119 P. 
109, 17 Cal.App. 184; Haward vy. 
Peavey, 21.N:.B. 503, 128 Dll; 430, 15 
Am.S.R. 120; Stevenson v. Stevenson, 
205 Ill.App. 15. 


{a] Remainder vested.—Under a 
gift to a life tenant and “at his death 
if he have no surviving legitimate 
children, the land to be sold” and the 
proceeds divided among certain per- 
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not rendered contingent by reason of the fact that 
the preceding life estate is expressly given to that 
tenant if he should survive the testator.”® 


[§ 1707] (4) Vesting Dependent on Several Con- 
A remainder is contingent where the 
right of the remainderman to succeed to the posses- 
sion and enjoyment of the estate is dependent on 
several events which may not occur until after the 
termination of the particular estate."® 
tingencies merely postpone the enjoyment of pos- 
session, the remainder is not contingent.*® 


[§ 1708] (5) Certainty as to Actual Enjoyment 
An estate in remainder is not 
rendered contingent by the uncertainty of the time 
Uncertainty of the time of the 


tingencies.** 


and Time Thereof. 


of enjoyment.’° 
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reat) » St 
vesting. 


gent.*° 
If the con- 


sons, the remainder is vested. Wood]{N.. 324, 283 Ill. 348; Smith vy. Ches- 


v. Wood, 128 S.E. 887, 132 8.C. 120. 


76. In re O’Dell’s Will, 207 N.Y.S. 
261, 124 Misc. 76. 


77. <As affecting vesting in general 
see supra §§ 1673, 1697. 


Lhimitations dependent on contin- 
gency see supra § 1706. 


78. Ky.—Craig’s Adm’r v. Wil- 
liams, 200 S.W. 481, 179 Ky. 329. 


Me.—Snow v. Snow, 49 Me. 159. 


Miss.—Patterson v. Patterson, 116 
So. 734, 150 Miss. 179. 


N.C.—Thompson v. Humphrey, 101 
S.B, 738, 179 N.C. 44, 


Pa.—Mechanics’ Nat. Bank v. Buck- 
man, 56 Pa.Super. 285. 


S.C.—McElivee v. Wheeler, 10 S.C. 
392. 


{a] Provisions of a will with re- 
spect to one contingency cannot affect 
provisions for another and wholly 
different contingency. Black v. Todd, 
113 S:E. 793, 121 S.C. 243. 


[b] Where remainder is limited on 
several contingencies enumerated, 
and subsequently in the will only a 
part of the events are enumerated on 
which an estate is limited, those only 
will be considered as conditional to 
the vesting of the estate, although, 
had none been enumerated in the last 
clause, the testator would have been 
considered as contempiating the 
whole before eumerated. Turner y. 
Whitted, 9 N.C. 618. 


72. Butler v. Butler, 
40 RI. 425. 


d 80. Baley v. Strahan, 145 N.E. 359, 
314 Ill. 213; Bruce v. Bissell, 22 N.B. 
4, 119 Ind. 525, 12 Am.S.R. 436; Kep- 
ert v. Kepert, 134 N.B. 297, 79 Ind. 
App. 633; Clore v. Smith, 90 N.L. 
917, 45 Ind.App. 340; Nelson v. Nel- 
Son ip Nn 679, 636" ind App. 3, 
{App.) 72 N.E. 482. 


Postponement of time of payment 
or distribution see infra § 1710. 


LO MeAS td'S; 


81. Smith v. Sweetser, 19 F.(2d) 
974. 
g2. Conn.—Gaffney v. Shepard, 143 


A. 236, 108 Conn. 339; State Bank & 
Trust Co. v. Nolan, 130 A. 483, 103 
Conn. 308; Mahoney v. Mahoney, 120 
(Az 342, 98Conn. 625. E 


Il).—Nicol v. Morton, 164 N.E. 5, 
332 Ill. 533; Wood v. Chase, 158 N.E. 
470, 327 Il. 91;- Baley v. Strahan, 145 
N.E. 359, 314 Ill. 213; People v. Al- 
Jen, 144 N.E. 800, 313 Ill. 156; Ort- 
gresen v. Ackerman, 143 N.EH. 103, 311 
Tl). 492; .Calvert v. Calvert, 130 N.B. 
347, 297 Tlie 22;, Jones v. Miller, 119 


ter, 112 N.E. 325, 272 Ill. 428, Ann.Cas. 
1917A 925 [quot Cyc]; Lachenmyer v. 
Gehlbach, 107 N.E. 202, 266 Til. 11; 
Harvard College v. Balch, 49 N.E. 543, 
171 Til. 275, 3 Prob.Rep.Ann. 312; Sco- 
field, va Olcott, 11 GN. b.35ol, 2205 she 
362; Henderson v. Cadwalader, 202 
Tll.App. 351. 


Ind.—Jones v. Chandler, 
235, 61 Ind. App. °5.00. 


Iowa.—Lingo vy. Smith, 156 N.W. 
402, 174 Iowa 461. 


Ky*—Carroll v. Carroll’s Ex’r, 58=S. 
W.(2d) 670, 248 Ky. 386; Erdman v. 
Masters, 270 S.W. 758, 208 Ky. 361; 
Sherley v. Sherley, 232 S.W. 58, 192 
Ky. 122; Grubbs v. Grubbs, 227 S.W. 
272, 190 Ky. 258; Williamson v. May- 
nard, 173 S.W. 122, 162 Ky. 726; Slote 
Vv. Reiss; Lb54 Saw. 9405, 58h kkoy. =303 
Campbell v. Henton, 150 S.W. 676, 150 
Ky. 546; Hackney v. Tucker, 121 S.W. 
417; Moore’s Adm’r v. Sleet, 68 S.W. 
642, 1138 Ky. 600, 24 Ky.L. 426; Mer- 
cantile Bank y. Ballard’s Assignee, 83 
Ky. 481, 7 Ky.L. 478, 4 Am.S.R. 160. 


Classen, 144 A. 


110 N.E. 


Md.—Cowman vy. 
367, 156 Md. 428. 


Mo.—Chew vy. Keller, 138 S.W. 395, 
100 Mo. 362. 


N.H.—Abbott v. Lewis, 88 A. 98, 77 
N.H. 94; Crosby v. Crosby, 5 A. 907, 
64 N.H. 77; Wiggin v. Perkins, 5 A. 
904, 64 N.H. 36; Kennard vy. Kennard, 
63 N.H. 303. 


N.J.—Aitken v. Sharp, 115 A. 912, 
93 N.J.Hq. 3386; Miers v. Persons, 111 
A. 638, 92 N.J.Eq. 17; Trenton Trust 
& Safe Deposit Co. v. Moore, 91 A. 
908, 83 N.J.Hq. 584 [aff 93 A. 1087, 
84 N.J.Eq. 194]; Potter v. Nixon, 86 
A. 444, 81 N.J.Eq. 338 [aff 91 A. 1070, 
82 N.J.Eq. 661]; Security Trust Co. v. 
Lovett, 79 A. 616, 78 N.J.Eq. 445; 
Neilson v. Bishop, 17 A. 962, 45 N.J. 
Eq. 473; Van Dyke v. Vanderpool’s 
Adm’r, 14 N.J.Eq. 198. 


N.Y.—Snyder v. Snyder, 169 N.Y.S. 
396, 182 App.Div. 65; In re Trevor’s 
Will, 197 N.Y.S. 719, 120 Misc. 22 [moa 
on other grounds 202 N.Y.S. 862, 207 
Ann.Div. 673, resettled 204 N.Y.S. 387, 
209 App.Div. 1, mod 145 N.E. 66, 239 
N.Y. 6, and rearg den 147 N.E. 203, 
239 N.Y. 579]; Genunge v. Murphy, 
112 N.Y.S. 310, 59 Misc. 381. 


Pa.—In re Bair’s Hstate, 99 A. 471, 


255 Pa. 169; Hood v. Maires, 99 A. 
481, 255 Pa. 128; Manderson v. Luk- 
ens, 23) Pa. 31, 62. AmiD 312) Hivans’ 


Lessee vy. Davis, 1 Yeates 332. 


S.C —Walker -v. Alverson, 68 S.E. 
966, Si S.C. 5on80 Tod AgINGS ss das: 
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life tenant’s death does not prevent an immediate 
The uncertainty which distinguishes a 
contingent remainder is the uncertainty of the right 
and not of the actual enjoyment.*? 
ty whether a remainderman will outlive the termi- 
nation of the preceding estate and come into actu- 
al possession does not make the remainder contin- 
The fact that the remainderman can never 
take possession as remainderman does not render 
the estate contingent.*# 


[§ 1709] (6) Certainty as to Amount or Value.°*° 
The fact that the amount or value of property is 
uncertain which the remainderman will receive at 
the expiration of the preceding estate does not ren- 
der the estate in remainder econtingent.*® 


Thus the 


83. Ark.—MeCarroll v. Falls, 
S.W. 387, 129 Ark. 245. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339. 5 


Ill.—Hoblit v. Howser, 170 N.E. 257, 
838 Ill. 328; Henderson y. Cadwalader, 
202 Ill.App. 351. 


Ind.—Kepert v. Kepert, 134 N.E. 
297, 79 Ind.App. 633; Jones v. Chand- 
ler, 110 N.E.-235, 61 Ind.App. 500. 


Iowa.—Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa 115; Dowd v. Scally, 
174 N.W. 938 [aff 184 N.W. 340]; Lin- 
go v. Smith, 156 N.W. 402, 174 Iowa 
461; Archer v. Jacobs, 101 N.W. 195, 
125 Iowa 467, 10 Prob.Rep.Ann. 275. 


N.Y.—Williamson vy. Field’s Ex’rs & 
Devisees, 2 Sandf.Ch. 533. 

Tex.—Caples v. Ward, 179 S.W. 856, 
Sion 341 [aff (Civ-App.) 170 S.W. 


195 


84. Payne v. Brown, 137 SE. 921, 
164 Ga. 171; In re Chalmers’ Will, 265 
N.Y.S. 787, 238 App.Div. 672 [cit Cyc]. 


Life tenant as remainderman see in- 
fra § 1712. 


85. As affecting vesting in general 
see supra § 1676. 


Opening of vested estates to let in 
after-born children see infra § 1740. 


8s. U.S.—Smith v. Sweetser, 19 F. 
(2a) 974. 


Ind.—Raub v. Rodabaugh, 112 N.E. 
1003, 185 Ind. 513; Kepert v. Kepert, 
134 N.H. 297, 79 Ind.App. 633. 


Iowa.—In re Gordon’s Estate, 236 
N.W. 37, 213 Iowa 6;. Dickerson) v. 
Morse, 202 N.W. 601, 200 Iowa 115; 
Jonas v. Weires, 111 N.W. 4538, 134 
Iowa 47. 


Md.—Roberts v. Roberts, 62 A. 161, 
102 Md. 131, 1171 AmsS.R. 344, 1 DARVAS 
N.S. 782, 5 Ann.Cas. 805. 


Mass.—Banceroft v. Fitch, 
661, 164 Mass. 401. 


N.Y.—Mitchell v. Knapp, 8 N.Y.S. 
40, 54 Hun 504 [aff 27 N.B. 413, 124 
N.Y. 654]; In re Talbot’s Will, 212 
Ss 506, 215 App.Div. 724, 126 Misc. 
80. 

_[a] Amount dependent on remar- 
riage of widow.—Where a will devised 
a remainder to a son on the termina- 
tion of the precedent estate by death 
or remarriage of the testator’s widow, 
the fact that the son was to take 21 
of the estate if termination was by 
death, and only two thirds if termina- 
tion was by remarriage, did not make 
the remainder contingent. Dickerson 
v. Morse, 202 N.W. 601, 200 Iowa 115. 

[b] Payment of taxes and insur- 
ance.—Under a will directing the 
trustee to pay taxes and insurance on 


41 N.E 


For later cases, developments and changes in the law see Annotations, same title and section number, 


The unecertain- . 


§§ 1709-1710] 


estate is not contingent because the first taker has 
a power: of disposition,’* or because the remainder- 
man’s share is the residue after the payment of spec- 
ified legacies,** or payment of the debts of the tes- 


tator®® or life tenant.*° 


[§ 1710] (7) Postponement of Time of Payment 
or Distribution to Remaindermen.°®* 


the homestead from the residuary es- 
tate, a residuary legatee had a vest- 
ed remainder, subject only to be di- 
vested if the entire residuary estate 
became necessary to pay taxes and in- 
surance. In re Dingee’s Estate, 167 A. 
369, 109 Pa.Super. 455. 


87. See infra §§ 1717, 1718. 
88. Smith v. Sweetser, 19 F.(2d) 
974; Scofield v. Olcott, 11 N.E. 3&1, 


120 Ill. 862; Raub v. Rodabaugh, 112 
N.E. 10038, 185 Ind. 513. 
89. pia v. Dobyn, 5 Dana, 
Sekt 438 
90. In re Rider’s Estate, 251 P. 799, 
199 Cal. 724. 
91. Cross references: 


As affecting vesting -in general see 
supra § 1684. 


Certainty as to time of enjoyment see 
supra § 1708. 


Construction in favor of vesting see 
supra § 1681. 


Directions to pay or convey to or di- 
vide see Supra § 1721. 


Rule against perpetuities see Perpe- 
tuities § 5 et seq. 


Words and phrases indicating time of 


vesting see infra § 1739 
pee U.S.—In re Landis, 46 F.(2d) 


Ala.—Hughuley v. Burney, 100 So. 
817, 211 Ala. 397; Bethea v. Bethea, 22 
So. 561, 116 Ala. 265. 


Colo.—Carmichael v. Cole, 267 P. 
408, 83 Colo. 575. : 
Conn.—Trowbridge v. Towrsend, 


151 A. 345, 112 Conn. 104; Shepard v. 
Union & New Haven Trust Co., 138 A. 
809, 106 Conn. 627; Colonial Trust Co. 
Vo, Brown,.135 <A. 555, 105: Conn. 261; 
Norton v. Martensen, 89 A. 882, 88 
Conn. 28; Buck v. Lincoln, 56 A. 522, 
76 Conn. 149. 


Del.—Blackstone v. Chandler, 130 
A. 34, 15 Del.Ch. 1; an re Journcéy’s 
Estate, 44 A. 795, 7 Del.Ch. 1. 

D.C.—Huggett v. Burnet, 64 F.(2d) 
705, 62 App.D.c. 67. 

Ga.—Sanders v. Dunsen, 92 S.S. 531, 
146 Ga. 784. 
oe Hawaii.—Maughan’s Will, $ Hawaii 

3 


111.—Ashmore v. Ne ee 183 N.E. 
4 eo lik. 64; . Fay, eae 3 


bs a man Vv. 
1¢ 2 ‘N.E. sod: 330 Ill. 624; 
v. Kirchner, 145 N.E. 638, 
Dustin v. Brown, 130 ee 
Til. 499; Calvert v. Calvert, 
347, 297 Lil. 22; Northern Trust Co. v. 
Wheaton, 94 N.E. 980, 249 Ill. 606, 34 
ERAN. LIPE05 Thomas v. Thomas, 
93 N.E. 344, 247 Ill. 548, 1389 Am.S.R. 
347; Mettler v. Warner, 90 N.H. 1999, 
243 Ill. 600, 134 Am.S.R, 388; Clark v. 
Shawen, 60 N.E. 116, 190 Ill. 47; Har- 
vard College v. Balch, 49 N.E. 543, 171 
Ill. 275, 3 Prob.Rep.Ann. 312; McCon- 
nell v. Stewart, 48 N.E. 201, 169 Ill. 
3874; Von Kesler v. Scully, 267 Iil.App. 
495; Greenough v. Peterson, 266 Ill. 
App. 544; Kadyk v. Abbott, 266 Ill. 
App. 537; Lord v. Andrus, 266 Il].App. 
395; In re Danne’s Estate, 247 Ill.App. 
196. 


Ind.—Campbell v. Bradford, 77 N.E. 
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ment of the time of possession, payment, 
tribution does not render a remainder contingent 
where the enjoyment of the interest is deferred for 
the benefit or convenience of the preceding estate, 


[69.C.J.] 621 


or dis- 


and not on account of the character, situation, or 


The postpone- 


849, 166 Ind. 451; Moore v. Gary, 48 
N.E. 630, 149 Ind. 51; Hardy v. Smith, 
123 N.E. 438,.71 Ind. App. 688; French 
v. French, 108 N.E. 786, 58 "Ind. App. 
621. 


Iowa.—Moore v. Dick, 225 N.W. 845, 
208 Iowa 693; Woodard v. Woodard, 
169 N.W. 464, 184 Iowa 1178; Atchi- 
son v. Francis, 165 N.W. 587, 182 lowa 
37, L.R.A.1918B 1087; Lingo vy. Smith, 
156 N.W. 402, 174 Towa 461; O’Con- 
nor v. Halpin, 147 N.W. 185, 166 Iowa 
101; Schrader v. Schrader, 139 N.W. 
160, 158 Iowa 85; Haviland v. Havi- 
land, 105 N.W. 354, 130 Iowa 611, 5 
L.R.A.N.S. 281. 


Kan.—Markham vy. Waterman, 181 
P. 621, 105 Kan. 93; Stevenson v. Ste- 
venson, 169 P. 552, 102 Kan. 80. 


Ky.—Erdman v. Masters, 270 S.W. 
758, 208 Ky. 361; Sherley v. Sherley, 
Zoo S.W . dds 192 Ky. 122; Foster v. 
Foster, 225 S.W. 48, 189 Ky. 370. 


Me.—Strout v. Chesley, 132 A. 211, 
125 Me. 171; Union Safe Deposit & 
Trust Co. v. Wooster, 130 A. 433, 125 
Me. 22; Blaine v. Dow, 89 A. 1126, 111 
Me. 480; Mouiton v. Chapman, 81 was 
1007, 108 Me. 417. 


Md.—Martin v. Cook, 98 A. 489, 129 
ae 195; Tayloe v. Mosher, 29 Md. 
43. 


Mass.—Brown v. Spring, 135 N.E. 
701, 241 Mass. 565; Porter v. Porter, 
115 N.E. 407, 226 Mass. 204; Bailey v. 
Smith, 111 N.E. 684, 222 Mass. 600; 
Upham v. Parker, 107 N.E. 994, 220 
Mass. 454; Cook v. Hayward, 51 N.E. 
1075, 172 Mass. 195; Loring v. Carnes, 
19 N.E. 3438, 148 Mass. 223; Lombard 
v. Willis, 16 N.E. 737, 147 Mass. 13; 
Dane v. Walker, 109 Mass. 179; Bow- 
ditch v. Andrew, 8 Allen 339. 


Minn.—Watkins v. Bigelow, 101 N. 
W. 497, 93 Minn. 361 


Miss.—Wade v. Grinds 8 Miss. 425. 


Mo.—Hamner v. Edmonds, 36 S.W. 
(2d) 929, 327 Mo. 281; Stevenson v. 
Reese 29 S.W.(2d) 116, 325° Mo. 


N.H.—Abbott v. Lewis, 88 A. 98, 77 
N.H. 94; Eroweten v. Mack, 44 A. 811, 
69N. He 52 


N.J.—Howell v. Green, 31 N.J.Law 
070; Green v. Howell, 30 N.J.Law 326 
laff 31 N.J.Law 570]; Canda v. Can- 
da, (Ch.) 113 A. 503 Late 112 A. 727, 92 
N.J.Eq. 423, 13 A.L.R. 1029]; Sadler 
Vv. Bergstrom, 168 A. 50, 113 N.J.Eq. 
Sb WeeSo ep URUuSst Costs Jameson, 148 
A. 398,105 N.J.Eq. 418; Pedrajas v. 
Bloomfield Trust Co., 137 A. 86, 101 N. 
J.Hg. 105 [aff 139 A. 18, 101 N.J.Eaq: 
803]; Wells v. Bennett, 135 A. 146, 
100 N.J.Eq. 358; Traverso v. Traverso, 
133 A. 705, 99 N.J.Eq. 514 [aff 137 A. 
919, 101 N.J.Eq. 308]; Redmond v. 
Gummere, 119 A. 631, 94 N.J.Eq. 216; 
Aitken v. Sharp, 115 A. 912, 93 N.J. 
Eq. 336; Miers v. Persons, 111 A. 638, 
92 N.J.Eq. 17; Shepherd v. Davis, 110 
A. 17, 91 (N.J-Hq: 468; Cranston v. 
Westendorf, 108 A. 776, 91 N.J.Eq. 34; 
Trenton Trust oe ‘Safe Deposit Co. v. 
Moore, 91 A. 908, 83 N.J.Eq. 584 [aff 
93 A. 1087, 84 N.J.Eq. 194]; Barnes 
Cycle Co. v. Haines, 61 A. 515, 69 N. 
J.Eq. 651; Cook v. McDowell, 30 A. 
24, 52 N.J.Eq. 351; Adams v. Wool- 
man, 26-A. 451, 50 N.J.Eq. 516; Post 
Vegtterbert-Sm Xx See odmeN kao 4-0 
Thomas Ex’rs vy. Anderson Adm’rs, 21 


circumstances of the devisee or legatee.°? 
there is a direction to pay at a future time, this rule 


Where 


N.J.Eq. 22. 


N.Y.—In re Felt’s Estate, 139 N.E. 
545, 235 N.Y. 374; Riker v. Gwynne, 
94 N.E. 632, 201 N.Y. 143; Lewis v. 
Howe, 66 N.E. 975, 1101, 174 N.Y. 340; 
Connelly Vv. O Brien, 60 N.E. 20, 166 
N.Y. 406 [rearg den 60 N.E. 1109, 168 
N.Y. 595]; Hersee v. Simpson, 48 NE. 
890, 154 N.Y. 496; Matter of Young, 
40 N.E. 226, 145 N.Y. 535; In re Gard- 
ner, 35 N.E. 439, 140 N.Y. 122; In re 
McCready’s Will, 259 N.Y.S. 512, 236 
App.Div. 390; Wechsler v. Drey, 197 
N.Y.S. 453, 203 App.Div. 692; Monta- 
gue v. Curtis, 181 N.Y.S. 709, 191 App. 
Div. 904; In re Lamb, 169 N.Y.S. 614, 
182 App.Div. 180 [aff 120 N.H. 866, 224 
N.Y. 577]; Snyder v. Snyder, 169 N. 
Y.-S. 396; 182: App.Div.-°655 Kent  v. 
Kent, 90 N.Y.S. 828, 99 App.Div. 112; 
In re Lachenmeyer’s Hstate, 258 N.Y. 
S. 641, 144 Misc. 678; In re Leonard’s 
Will, 256 N.Y.S. 355, 143 Misc. 172; 
In re Hopkins’ Estate, 252 N.Y.S. 438, 
140 Misc. 795; In re Schloss’ Estate, 
204 N.Y.S. 85,.122 Mise. 365 [aff 212 
N.Y.S. 914, 215 App.Div. 705]; In re 
Clark’s Estate, 197 N.Y.S. 824, 120 
Mise. 191; In re Trevor’s Will, 197 N. 
Y.S. 719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled 204 N.Y.S. 387, 209 App. 
Div. 1, mod 145 N.E. 66, 239 N.Y. 6, 
and rearg den 147 N.E. 203, 239 
N.Y. 579]3 In re: Tift, 180 N.YcSs 884) 
110 Misc. 624; In re Munroe, 177 N.Y. 
S. 783, 107 Misc. 408 [aff 178 N.Y.S. 
905, 190 App.Div. 884]; Gates v. Fish- 
er, 175 N-Y.S., 423, 107 Mise. 53 
182 N.¥as: 925,) 191 VApurDiv: 
In re Lowerre, 172 N.Y.S. 171, 
Mise. 570; In re Lotz, 157 N.Y.S. 685, 
92 Misc. 683, 15 Mills Surr. 379: In re 
Morss’ Estate, 149 N.Y.S. 41, 85 Misc. 
676, 12 Mills Surr. 107; In re Gurnee, 
147 N.Y.S. 396, 84 Misc. 324 [aff 150 N. 
Y.S. 1088, 165 Apwv.Div. 920 (aff 108 
N.E: 1095, 214 N.Y. 660)]; Knapn v. 
Clark, 146 N.Y.S. 926, 84 Misc. 205; 
Woodruff v. Woodruff, 129 N.Y.S. 860, 
72 Misc. 249; Vanderpoel v. Burke, 
118 N-Y-S. 548, 63 Mise. 548; Cook v. 
Straiton. 83 N.Y.S. 964, 41 Misc. 206 
[aff 89 N.Y.S. 1102, 96 Apo Div. 625]: 
Shaw v. English, 81 N.Y S. 169, 40 
Mise, <37% vCruikshank. v? Cruikshank, 
8) N.Y.S. 8, 39 Misc. 401; Karstens v. 
Karstens. 45 N.Y.S. 966, 20 Misc. 247, 
faff 51 N-Y.S. 795, 29 Avn. Div. 229]; 
In re Rand’s Estate, 158 N.Y.S. 141. 


N.C.—Patrick v. Beatty, 163 S.E. 
572, 202 N.C. 454; Brinson v. Whar- 
ton, 43 N.C. 80; Perry v. Rhodes, 6 N. 
C2 140,54 NEC ALL Car LeRep: 82° 


Ohio.—Stahl v. Mohr, 172 N.E. 431, 
35 Ohio App. 411; Swerer v.. Ohio 
Sear e's University, 27 Ohio Cir.Ct. 


Okl—Whitmore v. Smith, 221 P. 
775, 94 Okl. 90. 


Or.—Kaser v. Kaser, 137 P. 187, 68 
Or. 153; Stevens v..Carroll, 129 P. 
1044, 64 Or. 417, L.R.A.1918E 1095. 


Pa.—In re Lafferty’s Estate, 167 
44" 311 (Pa. 455: Crolius’ ve en hed 
123 A. 808, 279 Pa. 275; In re Stocker’s 
Estate, 103 A. 885, 260 Pa. 385; .- In 
re Packer’s Estate, 92 A. 70, 246 Pa. 
116; Little’s Appeal, 11 A. 520, 117 Pa. 


14; King v. King, 1 Watts & S. 205, 
37 Am.D. 459; Kinsey v. Lardner, 15 
Serg.&R. 192; In re Jacobs’ Estate, 


81 Pa.Super. 427; Hirst’s Hstate, 13 
Pa.Dist.&Co. 683; In re McFadden, 28 
Pa.Dist. 106; Tees’ Estate, 5 Pa.Dist. 


622 [69 C.J.] 


constitutes one of the principal exceptions to the di- 
y over rule.°? A remainder is contingent, 
however, if payment or distribution is deferred for 
reasons personal to the devisee or legatee,®* or is. 
delayed until an event which may or may not hap- 
The remainder is vested where the time of 
payment or distribution is postponed to let in a life 
The absence of an estate intermediate 
the estate of the first taker and the remainderman 
indicates that the postponement of the time of pay- 
ment or distribution relates to the enjoyment of 
possession rather than to the vesting of the remain- 


vide and pa 


pen.?° 


estate.°® 


361, 18 Pa.Co. 300; Sperring’s Es- 
tate, 10 Kulp 135; Bower’s Est., 1 
Phila. 620. 


Porto Rico.—Trinidad v. Trinidad, 
19 Porto Rico 616. 


R.I.—Rhode Island Hospital Trust 
Co. v. Shaw, FLO 
Moran y. Cornell, 142 A. 605, 49 R.I. 
308; Aldrich v. ‘Aldrich, 110 A. 626, 
43 ipa 179; Mowry wv. .Tatt, 90, A. 
815, 36 R.I. 427; Hazard v. Stevens, 
88 A. 980, 36 R.L. 90; Perry v. Brown, 
SoA 68.9 S424 RL 203° Clarkson v. Pell, 
24k 110, 17 1 646%..Pond-v.. Alen, 
DeAngelo WR. Le 171). 


- §.C.—Smith v. Heyward, 
275, 115 S.C. 145. 


Tex.—Caples v. 


105 S.E. 


, Ward, 179 S.W. 856, 
LOS hex, s34i= Lipton ave stipton, 
(Commn.App.) 12 S.W.(2d) 987 [rev 
(Civ.App.) 1 paw s(2d) 485]; Caples v. 
Buell, (Civ.App.) 234 S.W. 429 [mod 
on other grounds (Commn.App.) 243 
S.W. 1066]. 


'- Va.—Nielson v. Brett, 40 S.E. 32, 99 
Va. 673. 


Wash.—Shufeldt v. Shufeldt, 
P. 6, 130 Wash. 253... PF 


W.Va.—Bland v. Davisson, 88 S.E. 
1021, 94 S.E. 539, 77 W.Va... 557. 


Wis.—In re Inbusch’s Estate, 212 N. 
W. 634, 193 Wis. 10; In -re Roth’s 
Will, 210 N.W. 826, 191 Wis. 366; In 
re Prasser’s Will, 121 N.W. 643, 140 
Wis. 92; Williams Vv. wai iexas, 115 N. 
W. 342, 135 Wis. 60. 


{a] Law presumes that 
postponing the enjoyment of an estate 
in remainder relate to the beginning 
of the enjoyment and not to the vest- 
ing of the estate. Moore vy. Gary, 48 
N.E. 630, 149-Ind. 51. 


93. See infra § 1721. 

94, Fla.—Arnold v. Wells, 131 So. 
400, 100 Fla. 1470. 

Ga.—Taylor’ v. Meador, 66 Ga. 230. 

T1J-—Thomas v: Thomas, 93 N.E. 
344, 247 Ill. 548, 189 Am.S.R. 347. 

Iowa.—Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa ‘115. 

Me.—Snow v. Snow, 49 Me. 159. 


Mass.—Harding vy. Harding, 54 N. 
EB. 549, 174 Mass. 268. 


N.Y.—In re Trevor, 145 N.E. 66, 
239 N.Y. 6 [rearg den 147 N.E. 203, 
239 N.Y. 579]; Delavergne v. Dean, 45 
How.Pr. 206. 


N.C.—Seales v. Barringer, 133 S.E 
410, 192 N.C. 94. 


{a] Trust for preserving corpus. 
—A. remainder is contingent where 


the testator ‘creates a trust for a|! 


period of time following a particular 
estate so that the remainderman may 
not dispose of the property during 
the trust period. Dickerson  v. 
Morse, 202 N.W. 601, 200 Iowa 115. 


95. Delavergne v. Dean, 45 How. 


227 | 


|100 N.J.Eq. 358; 


| 145 NOY. 535; 
INVY.S. 453, 203 -App.Div. 692; 


‘Sage v. Wheeler, 
1679]; 


WILLS 


der.®T 


ME CN) 320.63 


96. Ark.—McCarroll v. Falls, 
S.W. 387, 129 Ark. 245. 


Del.—Blackstone vy. Chandler, 130 A. 
34, 15 Del.Ch. 1; In re Journey’s Es- 
tate; 44 A. 795, 7 Del.Ch. 1 


Ill.— Fay v. Fay, 168 N.E. 359, 336 
Ill. 299; Nicol v. Morton, 164 N.E. 
5, 382 Ill. 5883; Gahan v. Golden, 162 
N.H. 164, 330 Ill. 624; People v. Allen, 
144 N.E. 800, 313 Ill. 156; Dustin v. 
Brown, 130 N.E. 859, 297 Ill. 499; Cal- 
vert v. Calvert, 130 N.E. 347, 297 Ill. 
22; Brown v. Brown, 97 N.H. 680, 253 


195 


Ill. 466; Thomas v. Thomas, 93 N.l. 
344, 247 Ill. 543, 139 Am.S.R. 347; Dee 
vey eDee, 72. -N- EB. 429, 212 Ills 3385 


Knight v. Pottgieser, 52 N.E. 934, 176 
Hy 368: 


Ind.—French v. French, 108 N.E. 
786, 58 Ind.App. 621. 

Iowa.—O’Connor y. 
W. 185, 166 Iowa 101. 

Kan.—Stevenson y. Stevenson, 169 
IPS 552, LOZ Kans 80: 

Ky.—Sherley v. Sherley, 
58, 192 Ky. 122. 


N.J.—Wells v. Bennett, 135 A. 146, 
Redmond vy. Gum- 
mere, 119 A. 631, 94 N.J.Eq. 216; In 


Halpin, 147 N. 


232 S.w. 


l re Buzby’s ‘Estate, PECs A S885, 94 N. 


JeHQ. 51 [rev TS) Ar 9092-93 N.J.Eq. 
411]; Cranstoun y. Westendorf, 108 
A, 716, 91 N.J.Eq. 34; Trenton Trust 
& Safe Deposit Co. Vv. Moore, 91 A. 


| 908, 83 N.J.Eq. 584 [aff 93 A. 1087, 


words | 84 N.J.Eq, 194]. 


N.Y.—Matter of Young, 40 N.E. 226, 
Wechsler v. Drey, 197 
In re 
Lamb, 169 N.Y.S. 614, 182 App.Div. 
180 [aff 120 N.B. 866, 224 N.Y. 577]; 
SNE Yo LO 
|'App.Div. 38 [aff 52 N.E. 1126, 158 N.Y. 
In re Clark’s Estate, 197 N.Y. 
S. 824, 120 Misc. 191; In re Trevor’s 
Will, 197 N.Y.S. 719, 120 Misc. 22 [mod 
on other grounds 202 N.Y.S. 862, 207 
App.Div. 673, resettled 204 N.Y.S. 387, 


.209 App.Div. 1, mod 145 N.E. 66, 239 


N-Y. 6, and rearg den 147 N.E. 203, 
1230 NeY.-579 1+, bm re otz;, 1bw Noy. Ss. 
685, 92 Misc. 683, 15 Mills Surr. 379; 
‘Woodruff v. Woodrufe, 129 N.Y.S. 860, 
'72 Misc. 249; Vanderpoel v. Burke, 
118 N.Y.S. 548, 63 Mise. 545; In re 
Rand’s Hstate, 158 N.Y.S. 141. 


Ohio.—Stahl v. Mohr, 172 N.E. 431, 
35 Ohio App. 411. 


Okl.—Whitmore y. Smith, 221 'P, |’ 


‘775, 94 Okl. 90. 


Pa.—Hildebrant’s Estate, 
‘760, 268 Pa. 132; 
Pa.Dist. 106. 


R.I.—Rhode Island Hospital Trust 
‘Co. v. Shaw, 145 A. 98, 50 R.I. 78 


S.C.—Smith. v. Heyward, 105 "8.5. 
Puede aatisy) SiO nbe ley, 


W.Va.—Bland v. Davisson, 88 S.B. 
1021, 94 S.H. 5389, 77 W.Va. 557. 
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Lay aay (8) Divesting of Remainder. 
that an estate in remainder may be divested in whole 
or in part®’ does not render the estate contingent.‘ 
A remainder subject to being divested is an estate 
subject to a condition subsequent. 
lute property of the remainderman unless and un- 
til the specified contingency occurs which takes own- 
ership from him and places it in another.? 


[§ 1712]. (9) Life Tenant as Remainderman.? A 
hfe tenant may be one of several remaindermen,* 


| interest.” 


[§§ 1710-1712 


The fact 


99 


It is the abso- 


Wis.—In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366. 


97. Hoblit v. Howser, 170 N.E. 
338 Ill. 328, 71 A.L.R. 1046. 


98. Divesting vested estates or in- 
terests see infra §§ 1741-1747. 


Opening of vested estates to let in 
after-born children see infra § 1740. 


99. U.S.—Commissioner of Inter- 
nal Revenue y. Rosser, 64 F.(2d) 031. 


Ill.—Nicol v. Morton, 164° N.E. 5, 
332 Ill. 5383; Corson v: Thornburn, 154 
N.E. 144, 323 Ill. 338; Calvert v. Cal- 
vert, 1380 N.E. 347, 297 Ill. 22. 


Ky.—Mercantile Bank y. Ballard’s 
Assignee, 83 Ky. 481, 7 Ky.L. 474, 4 
Am.S.R. 160. 


Md.—Taylor v. Mosher, 29 Md. 451. 


N.Y.—Genunge v. Murphy, 112 N. 
Y.S. 310, 59 Mise. 381. 


R.I.—Petition of Norris, 125 
46 RB 57. 


[a] “These instances of the con- 
struction of testamentary provisions 
as ones creating remainders vested, 
though liable to be divested upon the 
happening of a contingency, are ref- 


257, 


A. 84, 


| erable to and supported upon the prin- 
| ciple that, when the testator’s inten- 


tion is doubtful, a condition will, if 
possible without violating some oth- 
er established rule, be considered as 
subsequent, divesting an interest al- 
ready vested rather than as preced- 
ent, preventing the vesting of such 
Petition of Norris, 125 A. 
84, 88, 46 R.I. 57. 


{b] Partial divesting.—Under a 
will giving property to the testator’s 
widow for life or until her remar- 
riage, and on that contingency for dis- 
tribution to her and her children, the 
children were given a vested remain- 
der in all the property subject to 
diminution to vested remainder in one 
half on her remarriage. Strom v. 
Wood, 164 P. 1100, 100 Kan. 556. 


Limitation. over or substitution on 
death or failure of remaindermen see 
infra §§ 1722-1724. 


Power of disposition in first taker 
see infra §§ 1717, 1718. 


1. In re Leonard’s Will, 256 N.Y. 


/S. 355, 143 Mise. 172. 


| 


Conditions and restrictions see in- 
fra § 1714. 
2. Daskam v. Lockwood, 130 A. 92, 


103 Conn. 54; In re Leonard’s Will, 
256-N.Y.S. 355,°143 Misc. 172. 


000, 
3. Cross Sar btendens . 


Enjoyment of income before payment 
or distribution see infra § 1716. 


‘Exclusion of first taker from class 
see Supra § 1285 


‘Heirs as inciudine life tenant see su- 
pra § 1248. 


4 See supra §§ 1656, 1658. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1712-1713] 


and the fact that the life tenant can never enjoy in 
possession the estate in remainder does not render 
it contingent.° Thus, barring other contingencies, 
the estate in remainder may be vested in the life 
tenant where he answers the description of the tes- 
tator’s heirs® or children.” Where there is a gift to 
one for life with remainder to the testator’s next of 
kin, and the life tenant is the sole next of kin at 
the death of the testator, the remainder will be 
considered as given to the persons answering the 
description at the termination of the life estate.® 


[§ 1713] (10) Rules of Construction in General.°® 
Under general rules,!° in construing a will to deter- 
mine whether a remainder created thereby is vested 
or contingent, the general rule applies that the court 
should, if possible, ascertain and give effect to the 
intention of the testator.11. The intention must be 
gathered from the language of the instrument viewed 
by the light of established and accepted canons of 
construction.12 The court should be cautious in ap- 
plying to one will a construction of phraseology em- 
ployed by a court in construing another will.'? 
Whether a remainder is vested in a given case de- 
pends not alone on the language used in creating 
such remainder, but also on the intention of the tes- 


5. Ga.—Payne v. Brown, 137 S.E.,see supra § 1708. 
921, 164 Ga. 171. 6. 

Ill.— Fuller v. Fuller, 146 N.E. 174,|164 Ga. 171; 
815 Ill. 214; Lynn v. Worthington, 107 | E. 
N.E. 729, 266 Ill. 414. 


Me.—Carver v. Wright, 109 A. 896, 


WILLS 


Payne v. Brown, 137 S.E. 
Jewett v. Jewett, 86 N. 
308, 200 Mass. 310; 
way’s Estate, 160 N.W. 595, 194 Mich. 
245, L.R.A.1918A 578; 
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tator as disclosed from a consideration of the whole 
instrument by which the particular remainder was 
ereated.t* Rules of construction may be used as aids 
to interpretation, but cannot control if they are in 


conflict with the apparent intention of the testa- 


tor.t° Rules of construction are to be employed 
only when the will is ambiguous or colorless as to 
the testator’s real intent or design.t® In view of 
the rule favoring vested estates,t’ remainders will 
be held contingent only where the intention to ere- 
ate such interest is clearly manifested by the words 
of the instrument.t§ A remainder is not to be held 
contingent by virtue of subsequent provisions of 
the will unless such provisions necessarily require 
it.1° Where the same clause of the will operates on 
both real and personal property,.if the devise of 
real estate vests, the same construction will be ap- 
plied to the personal estate.2° The fact that the 
remainder interest is a second life estate does not 
make it contingent.2! The actual existence of the 
remaindermen at the time when the will was ex- 
ecuted is evidence that a vested estate was intend- 
ed.22. Ordinarily remainders to ascertained persons 
to take effect in possession on the termination of the 
preceding estate are vested. 


[a] Descent to stranger to testa- 
tor’s blood.—A remainder cannot be 
considered contingent because it 
might result in property passing from 
the devisee by inheritance to a 
stranger to the _ testator’s blood. 
O’Hare v. Johnston, 113) N.B. 127, 273 


921, 
In re Shum- 


Clardy v. Clar- 


119 Me, 185. 


Md.—Robinson v. 
625, 99 Md. 50. 


Mass.—Abbott v. Boston Safe De- 
posit & Trust Co., 154 N.E. 861, 258 
Mass. 244; Brown yv. Tuckerman, 151 
N.E. 311, 255 Mass. 347; Hedge v. 
State St. Trust Co., 146 N.H. 802, 251 
Mass. 410; Renwick v. Macomber, 114 
N.E. 720, 225 Mass. 380; Jewett v. 
Jewett, 86 N.E. 308, 200 Mass. 310; 
Cushman y. Arnold, 70 N.E. 43, 185 
Mass. 165, 9 Prob.Rep.Ann. 490. 


Mich.—In re Shumway’s Estate, 160 
N.W. 595, 194 Mich. 245, L.R.A.1918A 
578. 


N.J.—American Builders’ Corp. v. 
Galligan, 121 A. 595, 94 N.J.Hq. 731. 


Pa.—Rogers’ Est., 24 Pa.Dist. 824. 


[a] Estate for life or until mar- 
riage.—(1) Under a devise to the tes- 
tator’s daughters so long as they shall 
remain unmarried and to the survi- 
vors of them, a remainder on the 
death cr marriage of the last daugh- 
ter to the daughters living at the 
testator’s death is a vested estate in 
the testator’s daughters.. Johnson yv. 
Washington Loan & Trust Co., 32S. 
Ci tole ot bnsa 224. 00, Lewd 4a 
[aff 33 App.D.C. 242]. (2) Where a 
will gave a fund in trust for the ben- 
efit of two daughters of the testatrix 
for their lives, or while they remained 
unmarried, with a gift of the remain- 
der to the children of the testatrix, 
the fact that two of the children were 
the life tenants does not show that 
the testatrix could not have intended 
them to take an immediate vested in- 
terest in the remainder, since the 
testatrix could not have given to 
either an absolute share of right with- 
out interfering with her design to 
limit the enjoyment of the trust to 
the period of spinsterhood. Redmond 
v. Gummere, 119 A. 6381, 94 N.J.Eq. 
216. 


Certainty as to actual enjoyment 


Mitchell, 57 A. 


dy, 115 S.B. 603, 122 S.C. 451. 


Remainder to heirs and persons 
entitled to take by descent see infra 
§ 1736. 

7. Lynn v. Worthington, 107 N.E. 
729, 266 Ill, 414; Carver v. Wright, 
109 A. 896, 119 Me. 185; Robinson v. 
Mitchell, 57 A. 625, 99 Md. 50; Hedge 
v. State St. Trust Co., 146 N.E. 802, 
251 Mass. 410. 


8. Bond v. Moore, 86 N.E. 386, 236 
IOUS sri 

9. Construction: 
Against intestacy see supra § 1147. 
In favor of vesting see supra § 1681. 


, Time from which will speaks see 
supra §§ 1168-1170. 


10. See supra §§ 1118, 1680. 
11... U.S.—Lane v. Corwin, 63. F. 
(Zap RIGinireN.. Gabe SUD Ol. Lola Smith 


v. Sweetser, 19 F.(2d) 974. 


Cal.—In re De Vries’ Estate, 119 P. 
109, 17 Cal.App. 184. 


Colo.—Carmichael v. 
408, 83 Colo. 575. 


Il].—Pereboom ..v. Cloyd; 147 N.E. 
382, 317 Ill. 85; Baley v. Strahan, 145 
N.E. 359, 314 Ill. 213% Méttler v. Warn- 
er, 90. N.E. 1099, 243, 111. 600, 134 Am. 
S.R. 388. 


Ky.—Kendrick v. Scott, 254 S.W. 
422, 200 Ky. 202; Williamson v. Mayn- 
ard, 173 S.W. 122,.162 Ky. 726. 


N.J.—Voorhies v. Otterson, 57 A. 
428, 66 N.J.Eq. 172. : 


Cole, 267 P. 


N.Y.—In re Lowerre;:172 N.Y.S. 171,. 


104 Mise. 570; Clow v. Schlieman, 166 
N.Y.S. 472. 

N.C.—Freeman v. Freeman, 53 S.E. 
620) 140" N.C. 9. 

R.I.—Petition of Norris, 125 A. 84, 
46 Ril; 57. ; 

Wis.—In re Merrill’s Estate, 220 N. 
W. 3838, 196 Wis. 357; In re- Moran’s 
Will, 96 N.W. 367, 118 Wis. 177. 


Ill. 458 [rev 194 Ill.App. 153]. 


[b1 Provision against sale of 
property for reinvestment.—A testa- 
mentary provision against the sale 
of realty for reinvestment did not! 
postpone the vesting of a contingent 
remainder until the life tenant’s 
death. Slack v. Downing, 26 S.W. 
(2d) 497, 233 Ky. 554. 


12. In re De Vries’ Estate, 119 P. 
109, 17 Cal.App. 194; Ryan v. Beshk, 
L700 NE 3699) “SsO Til, 4552 Gorsoneve 
Thornburn, 154 N.H. (144, 323 Ill. 338; 
Northern Trust Co. v. Wheaton, 94 
N.E. 980, 249 Ill. 606, 34 L.R.A.N.S, 


1150; Dunn y. Hines, 80 S.E. 410, 164 
N.C. 113: 
13.. Freund v. Freund, 110 A. 449, 


91 N.J.Eq. 80. 


14. Jones v. Miller, 119 N.E. 324, 
283 Ill. 348; Ayars v. Doyle, 166 Ill. 
App. 414; Whitman v. Huefner, 108 N. 
EH, 1054, 221 Mass. 265. 


15. Barr v. Denney, 
79 Ohio St. 358. 


16.. Bennett v. Bennett, 75 
309, dite LU 434554 TR SAIN:SW AOE 
In re Wowerre, 172 N.Y.S. 171, 104 
Misc. 570; In re Packer’s Estate, 92 
A. 70, 246 Pa. 116. 


17. See Supra § 1681. 


18. Pereboom y. Cloyd, 147 N.E. 
882, 317 Ill: .85: 


i9. Baley v. Strahan, 145 N.E. 359, 
Siete DAS Aes 


Limitation over or substitution on 
death of remaindermen see infra §§ 
1722-1724. 


20. Heilman v. Heilman, 28 N.E. 
310, 129 :Ind. 59. 


21. Caple v.. Warburton, 
47, 125 Kan. 290. 


22. In re Bergen, 165 N.Y.S. 408, 
99 Misc. 174. 


23. U.S.—Anderson vy. 
221 FY 871, 187 C.C.A. 441. 


87 Nite 267, 


N.E. 


264 P. 


Anderson, 
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{§ 1714] (11) Conditions 


dition.?° 


Ala.—Goodman v. Winter, 64 Ala. 
410, 38 Am.R. 13; Banks v. Jones, 50 
Ala. 480; Gibson v. Land, 27 Ala. 117; 
Hunter v. Green, 22 Ala. 329; Farley 
v. Gilmer, 12 Ala. 141, 46 Am.D. 249; 
Dunn v. Davis; 12 Ala. 135: 


Cal.—In re Ritzman’s Estate, 199 P. 
783, 186 Cal. 567; Hardy v. Mayhew, 
LOM es tos) Cale 95-189 cAi Sab. 
73; In re Selna’s Estate, Myr.Prob. 
233; In re De Vries’ Estate, 119 P. 
109, 17 Cal.App. 184. 


Conn.—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339; Angus v. Noble, 
AG e Aer 2 iSey Von CONN, “OO, 40) oe rOd.IReDs 
Ann. 643; Security Co. v. Harden- 
burgh, 2 A. 391, 53 Conn. 169; Austin 
v. Bristol, 40 Conn. 120, 16 Am.R. 23; 
Throop v. Williams, 5 Conn. 98. 


Del.—Doe ex dem. Wright v. Good- 
en, 11 Del. 397. 


D.C.—Kennedy vy. Alexander, 21 
App.D.C. 424; Myers v. Adler, 17 D. 
Css RAS 4 32: 


Ga.—Peargon v. Cochran, 109 S.E. 
498, 152 Ga. 276; McDonald v. Taylor, 
32 S.E. 879, 107 Ga. 43; Crawley v. 
Blackman, 8 S.E. 533, 81 Ga. 775; Nel- 
son v. Nelson, 73 Ga. 133; Phillips v. 
Phillips, 19 Ga. 261, 65 Am.D. 591. 


Hawaii.—Zupplein v. Austin, 6 Ha- 
waii 8. 

{]l.—Ashmore v. Newman, 183 N. 
FE. 1, 350 fll. 64; Hoblit v. Howser, 
LZOMING E25 soo> LIE M828 7 a ACER: 
1046; Hickox v. Klaholt, 126 N.E. 166, 
291 Ill. 544; Jones v. Miller, 119 N.E. 
324, 283 Ill. 348; Lynn v. Worthing- 
ton, 107 N.E. 729, 266 Ill. 414; Brown 
v. Brown, 97 N.E. 680, 253 Ill. 466; 
Pingrey v. Rulon, 92 N.l. 592, 246 
Ill. 109; Hinrichsen y. Hinrichsen, 50 
N.E. 135, 172 Ill. 462, 3 Prob.Rep.aAnn. 
238; Harvard College v. Balch, 49 N. 
BH. 543, 171 111. 275, 3 Prob.Rep: Ann. 
312; Madison v. Larmon, 48 N.E. 556, 
170 Tl: 65, 62 Am.S.R. 356; Green .v. 
Hewitt, 97 Il. 113, 37 Am.R. 102; 
Henderson v. Cadwalader, 202 Ill.App. 
351. 


Ind.—Burke vy. Barrett, 68 N.E. 896, 
161 Ind. 416 {dism appeal 67 N.E. 552, 
381 Ind.App. 635]; Allen v. Mayfield, 
20 Ind.. 2938; Thieband v. Sebastian, 
10 Ind. 454. 


Iowa.—Shater v.' Tereso, 110 N.W. 
846, 133’ Iowa 342: Haviland v. Havi- 
land, 105 N.W. -354, 130 Iowa 611, 5 
L.R.A.N.S. 281; Archer v. Jacobs, 101 
N.W. 195, 125 Iowa 467, 10 Prob.Rep. 
Ann. 275. 


Ky.—Erdman v. Masters, 270 S.W. 
758, 208 Ky. 361; Sherley v. Sherley, 
939 Sow. 53, 192 Ky.*122; “roster Vv. 
Foster, 225 S.W. 48, 18% Ky. 370; 
Wackney v. Tucker, 121 S.W. 417; 
Wedekind vy. Hallenberg, 10 S.W. 368, 
88 Ky. 114, 10 Ky.L. 696; Walters v. 
Crutcher, 15 B.Mon. 2; Turner yv. Pat- 
terson, 5 Dana 292; Buckler v. Robin- 
son, 96 S.W. 1110, 29 Ky.L. 1174; Mc- 
Kensey v. McKensey’s Ex’r, 28 S.W. 
782, 16 Ky.L. 474; Railey v. Milam, 
5 S.W. 367, 9 Ky.L. 409. 


La.—Penny v. Christmas, 
481. 


Me.—Real Estate Title Ins. & Trust 
Co. of Philadelphia v. Dearborn, 109 
A. 816, 119 Me. 168; Giddings v. Gil- 
lingham, 81 A. 951, 108 Me. 512. 


Md.—Wilson v. Pichon, 159 A. 766, 
162 Md. 199; Ridgely v. Ridgely, 59 
A. 731, 100 Md. 230; Daughters v. 


7 Rob. 


and  Restrictions.*+ 
There may be a valid vested remainder, although the 
preceding particular estate is defeasible on some con- 
A condition or restriction attached to a 


WILLS 


Lynch, 48 A. 1055, 93 Md. 305; Lark 


v. Linstead, 2 Md. 420. 


Mass.—Commissioner of Corpora- 
tions and Taxation v. Alford, 184 N.E. 
87; Linsecott v. Trowbridge, 112 N. 
ii. 956, 224 Mass. 108; Dodge v. Ben- 
nett, 102 N.E. 916, 215 Mass. 545; Ball 
Vv. Holland, 75 N.E. 713, 189 Mass. 369, 
1 L.R.A.N.S. 1005 and note; Bos- 
worth v. Stockbridge, 75 N.E. 712, 189 
Mass. 266, 11 Prob.Rep.Ann. 206; 
Marsh vy. Hoyt, 37 N.E. 454, 161 Mass. 
459; Pike v. Stephenson, 99 Mass. 
188; Wight v. Shaw, 5 Cush. 56; Rus- 
sell v. Hoar, 3 Mete. 187; Fay v. Syl- 
vester, 2 Gray 171. 
hip ee v. Coleman, 59 Miss. 


Mo.—Jones v. Waters, 17 Mo. 587. 


N.H.—Flanders v. Parker, 120 A. 
558, 80 N.H.°566; Parker v. Ross, 45 
A. 576, 66 N.H. 213 [Loverr Hayes v. 
Tabor, 41 N.H. 521; Hall v. Nute, 36 
Lee 422]; McAfee v. Gilmore, 4 N.H. 


N.J.—Fidelity Union Trust Co. v. 
Green: W314 Ave 208098 NJ Eidi= bss 
Barnes Cycle Co. v. Haines, 61 A. 515, 
69 N.J.Eq. 651; Van Giesen v. White, 
30 A. 331, 53.NiJ-eoceis, Perrine: 
Newell, 23 A. 492, 49 N.J.Eq. 57. 


N.Y.—Lewis v. Howe, 66 N.E. 975, 
1101, 174 N.Y. 340, 8 Prob.Rep.Ann. 
593; Matter of Wing’s Estate, 48 N.E. 
537, 154 N.Y. 313; In re Seaman’s Es- 
tate, ‘41. SNH, 401, 2147 IN. Yer 695) Ue 
mann -v. Ullmann, 229 N-Y.S. 676,223 
App.Div. 636; Ackerman vy. Ackerman, 
226 N.Y.S. 104, 222 App.Div. 229 [aff 
168 N.E. 416, 251 N.Y. 533, and rearg 
den 168 N.E. 440, 251 N.Y..593]; In re 
Pierson’s. Will, 183 N.Y.S. 103, 192 
App.Div. 850; In re Goldenberg’s Es- 
tate, 176 N.Y.S. 201, 187 App.Div. 692; 
In re Reilly’s Estate, 194 N.Y.S. 892, 
118 Misc. 879; Erdman v. Meyer, 102 
N.Y.S. 197, 52 Mise. 256; Ogden v. 
Ogden, 82 N.Y.S. 710, 40 Misc. 473; 
Chapin v. Marvin, 12 Wend. 538. 


N.C.—Scales yv. Barringer, 133 S.E. 
410, 192 N.C. 94; Richardson v. Rich- 
ardson, 68 S.B. 217, 152 N.C. 705; Gil- 
lespie v. Allison, 20 S.E. 627, 115 N.C. 
542; Ellwood v. Plummer, 78 N.C. 
392; Burnett v. Roberts, 15 N.C. 81. 


Ohio.—Dennis v. Mullane, 20 Cine. 
L.Bul.' 472 [aff 1 Ohio Cir.Ct. 399, 1 
Ohio Cir.Dec. 223]; Weymouth v. Ir- 
wi TJOhio S5&CiP. 91, oe Ohio, Nie: 


Pa.—Burkley y. Burkley, 109 A. 687, 
266 Pa. 338; In re McConnell’s Estate, 
109 A. 846, 266 Pa. 294; In re Bair’s 


Estate, 99 A. 471, 255 Pa. 169; Rude- 
baugh v. Rudebaugh, 72 Pa. 271; 
Burd’s Ex’r y. Burd, 40 Pa. 182; Ger- 


net v. Lynn, 31 Pa. 94; Manderson v. 
Lukens, 23 Pa. 31, 62 Am.D. 312; Men- 
oher’s Estate, 18 Pa.Super. 335; Hunt- 
er’s HWstate, 2 Pa.Dist.&Co. 627; Bow- 
er’s Hstate, 11 Phila. 620. 


Porto Rico.—Costello v. Pumarada, 
3 Porto Rico Fed. 308. 


R.I.—Petition of Hayden, 152 A. 254, 
51 R.I. 117; Goffe v. Goffe, 94 A. 2, 37 
R.I. 542, Ann.Cas.1916B 240; Caswell 
Vv. Robinson, 42) Al S71). 20 Ri 193. 


S.C.—Boyd v. Hall, 89 S.E. 403, 104 
S.C. 425; Bunch v. Hurst, 3 S.C.Eq. 
273, 5 Am.D. 551. 


, Tenn.—Maynar v. Vaughn, 17 S.W. 
(2d) 910, 159 Tenn. 281; Tubb v. Fow- 
ler, 99 S.W. 988, 118 Tenn, 325. 
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remainder interest does not prevent it vesting,’® at 
least where the condition is in the nature of a con- 
dition subsequent.?7 
sequent, the remainder vests subject to be divested 


Where there is a condition sub- 


Tex.—Caples v. Ward, 179 S.W. 856, 
107 Tox. 341 [aff (Civ.App.) 170 S.W. 
816]; Bufford v. Holliman, 10 Tex. 
560, 60 Am.D. 223; Lee v. McFarland, 
46 S.W. 281, 19 Tex.Civ.App. 292. 


Wash.—Shufeldt v. Shufeldt, 227 P. 
6, 130 Wash. 253. 


Wis.—In re Moran’s Will, 96 N.W. 
367, 118 Wis. 177; Smith v. Smith, 93 
N.W. 452, 116 Wis. 570. 


C2n.—Merchants’ Bank of Canada 
Vii-Keeefer, 13CantS.C.. 5b: 


Ont.—Town v. Borden, 1 Ont. 321; 
Keefer v. McKay, 29 Grant (Ch. 162; 
Martin v. Leys, 15 Grant Ch. 114. 


_ (a] Trust to convey so beneficiar- 
ies on the death of the life tenant cre- 
ates a vested interest in the remain- 
dermen. Mercantile Bank v. Bal- 
lard’s Assignee, 83 Ky. 481, 7 Ky.L. 
478, 4 Am S.R. 160; Loring v. Carnes, 
19 N.E. 343. 148 Mass. 423; Schell v. 
Carpenter, 100 N.Y.S. 554, 50 Mise. 400 
[aff 101 N.Y.S. 1142, 116 App.Div. 914 
(aff 83 N.E. 1131, 190 N.Y. 552)]. 


Postponement of time of pryment 
or distribution see supra § 1710. 


Words and phrases indicating post- 
eigesec vs of possesSion see infra 8§ 


24. Conditions and restrictions: 
In general see infra §§ 1751-1820. 


As affecting vesting in general see 
Supra § 1672. 


Limitation dependent on contingen- 
cy see supra § 1/06. 


25. Conger v. Lowe, 24 N.E. 889, 
124 Ind. 368, 9 L.R.A. 165 and note. 


26. Grattan v. Trego, 225 F. 705, 


140 C.C.A. 579; Kratz v. Kratz, 59 N. . 


BE. 519, 189 Ill. 276. 


Conditions precedent and subse- 
quest distinguished see infra §§ 1783— 


[a] Payments of life tenant’s debts. 
—Under a condition requiring the re- 
mainderman to pay the debts and 
funeral expenses of the testator’s 
widow, the remainder is’ vested. 
BOS: Vv. Kratz;-59 N.B. 519) 2800 ane 
276. 

[b] Restriction against alienating 
remainder interest during continu- 
ance of preceding particular estate 
is void and remainder vests. Hall v. 
TUES a Se Pick. | G\iasst)) aap: 


27. Conn.—Colonial Trust Co. vy. 
Waldron, 152 A. 69, 112 Conn. 216. 


i, ee v. Gordon, 38 App.D.C. 

Ill—Hoblit v. Howser, 170 N.E. 
257, 338 Ill. 328; Nicol v. Morton, 164 
N.E. 5, 332 Ill. 533; Baley v. Strahan, 
145 N.E. 359, 314 Ill. 213; People v. 
Allen, 144 N.E. 800, 313 Ill. 156: Cal- 
vert v. Calvert, 130 N.E. 347, 297 Il. 
22; Hinrichsen vy. Hinrichsen, 50 N.E. 
135, 172 Ill. 462, 3 Prob.Rep.Ann. 238. 


Ind.—Rush v. Rush, 40 Ind. 83. 


Ky.—Carroll v. Carroll’s Ex’r, 58 S. 
W.(2d) 670, 248 Ky. 386; Hummer v. 
Veu Cassovic, 36 S.W.(2d) 31, 237 Ky. 
584; Patton v. Patton, 246 S.W. 815, 
197 Ky. 237; Grubbs v. Grubbs, 227 
S.W. 272, 190) Ky. 258. 


N.J.—Den ex dem. Martin y. Brown, 
7 N.J.Law 305. 
N.Y.—In re Schmitt, 


Lda INEM AST 


For later cases, developments and changes in the law see Anrotations, same title and section number, 


§§ 1714-1717] 


by the happening of the condition.?§ 
ever, the condition is a condition precedent,”® the 
remainder is not vested unless or until it is per- 
Where a legacy is con- 
strued as a charge on the land devised rather than 
a condition precedent,*! the remainder will vest.?? 


formed or complied with.?° 


Condition as to support or services. A remainder 
conditioned on the beneficiary’s rendering service or 
furnishing support?’ is usually vested, unless it is 
clear that the testator intended the condition to be 


a condition precedent.**-*° 
{[§ 1715] (12) Accumulations 


982, 137 App.Div. 286; McLachlan v. 
McLachlan, 9 Paige 534. 


Pa.—In re Louck’s Estate, 
O23) Pare2ise 


R.I.—Phillips v. Wood, 15 A. 88, 
16 RI. 274. 


{a] Payment of testator’s debts.— 
A condition requiring remainderman 
to pay certain debts and funeral ex- 
penses of the testator is a condition 
subsequent, and the remainder vests. 
Phillips v. Wood, 15 A. 88, 16 R.I. 274. 


28. I1l.—Baley v. Strahan, 145 N. 
359; 314 Dl 213s Calvertiv: Cal- 
vert, 130 N.E. 347, 297 Ill. 22. 


N.Y.—Knapp v. Clark, 146 N.Y.S. 
926, S84 Misc. 205. 

Ohio.—Sager y. Byrer, 24 Ohio N.P. 
Wisari2 9. 

Pa.—Shaffer v. Hummel, 15 Pa.Dist. 
&Co. 502. 

Ont.---Re Mountain, 26 Ont. L. 163, 
21 Ont.W.R. 866, 3 Ont.W.N. 1011. 


Divesting vested estates or inter- 
ests see infra §§ 1741-1747. 


29. See infra §§ 1783 et seq. 


<0. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
FE. 894 [rev 292 F. 303). 


Cal.—In re Glann’s Estate, 170 P. 
Sod USAIN £7. 


Il].—Baley v. Strahan, 145 N.E. 359, 
314 Ill. 213; Jacobs v. Ditz, 102 N.E. 
1077, 260 Tl. 98. 


Ind.—Dickey v. Citizens’ State Bank 
of Fairmount, (App.) 180 N.E. 36. 


Dims 


52 A. 


Kan.—Mollencamp v. Farr, 


646, 70 Kan. 786, 10 Prob.Rep.Ann. 
425. 
Ky.—Loy v. McClister, 133 S.W. 


950, 141 Ky. 800. 


Mich.—Conant vy. Stone, 
39, 176 Mich. 654. 


143 N.W. 


Pa.—Adanis vy. Johnson, 76 A. 174, 
227 Pa. 454. 
{a] Thus an estate given to a son 


on the death of the life tenant if the 
son was then living and was married 
and living with his wife devised a 
“contingent remainder.” Dickey v. 
Citizens’ State Bank of Fairmount, 
(Ind.App.) 180 N.E. 36. 


$1. See infra § 1752. 


32. Meins v. Meins, 123 N.E. 554, 
288 Ill. 463; In re Gray’s Estate, 146 
INDW). W22,. 28 INSD R417, VIR: AL SAA 
611; Hodgson vy. Gemmil, 5 Rawle 
GPAs) 99: 

33. Nature of condition see infra 
§ 1778. 

34-35. D.C.—Green v. Gordon, 
App.D.C. 443. 
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of Income. 
fact that, after the estate vests in interest, income 
is to be accumulated before the estate vests in pos- 
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Where, how- 


tor’s intention.?? 


[§ 1716] (18) 


f§ 1717] (14) 
The 


Ind.—Rush y. Rush, 40 Ind. 83. 


Ky.—Hummer y. Veu Cassovic, 36 
SuW. (2d). 3h, 237 _Ky. 584, Patton, vy. 
Patton): 246 SUW., 815; 197. Ky. 237: 
Grubbs v. Grubbs, 227 S.W. 272, 190] 
Ky. 258. 


Reece nen eely v. McNeely, 82 N.C. 
183. 

Pa.—In re Louck’s Estate, 
1917203 Par27%8: 


[a] “By him seeing to her.”—A 
devise to the testator’s wife for life 
and at her death to his son “by him 
seeing to her’ gives the son a vested 


52 A. 


remainder. McNeely v. McNeely, 82 
N.C. 183. 
{b] Care of testator’s daughter.— 


In re Louck’s Estate, 52 A. 191, 203 
Pa. 278. 


{e] Care of testator’s widow.— 
Rush v. Rush, 40 Ind. 83; McNeely 
v. McNeely, 82 N.C. 183. 


36. Porter v. Porter, 115 N.E. 407, 
226 Mass. 204; Bosworth v. Stock- 
bridge, 75 N.E. 712, 189 Mass. 266, 11 
Prob.Rep.Ann. 206; Codman vy. Brig- 
ham, 72 N.E. 1008, 187 Mass. 309, 105 
Am.S.R. 294 [expl Cronan v. Adams, 
70 N.E. 428, 185 Mass. 486; Hale vy. 
Hobson, 45 N.E. 913, 167 Mass. 397]. 


$7. Bosworth v. Stockbridge, 75 N. 
BE. 712, 189 Mass. 266, 11 Prob.Rep. 
Ann. 206. 


38. As affecting vesting in gen- 
eral see supra § 1689. 


Life tenant as remainderman see 
supra § 1712. 


39. Sorrels v. McNally, 105 So. 
106, 89 Fla. 457; Hoblit v. Howser, 
170 N.E. 257, 338 Ill. 328; Martin v. 


McCune, 149 N.E. 489, 318 Ill. 585; 
O’Hare v. Johnston, 113 N.E. 127, 
273 Ill. 458 [rev 194 Ill.App. 153]; 


Fulton Trust Co. 
Phillips,: 113 Nab 558,28. ING.) (Sis), 
L.R.A.1918E 1070; Warner v. Durant, 
76 N.Y. 183; In re Talbot’s Will, 212 
N.Y.S. 506, 215 App.Div. 724, 126 Misc. 
80; In re Schmitt, 121 N.Y.S. 982, 137 
App.Div. 286; Zartman v. Ditmars, 
55 N.Y.S. 908, 37 App.Div. 173; In re 
ERrevor's) .Will,) 197 MNoY.S. 719591120 
Mise. 22 [mod on other grounds 202 
N.Y.S. 862, 207 App.Div. 673, reset- 
tled 204 N.Y.S. 387, 209 App.Div. 1, 
mod 145 N.E. 66, 239 N.Y. 6, and rearg 
den 147 N.E. 208, 239 N.Y. 579]; In re 
172 Nis; 104 Misc. 


of New York v. 


Lowerre, it, 
570; In re McQueen’s Will, 163 N.Y. 
S. 287, 99 Misc. 185. 


40. In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; Hoblit v. Howser, 
170° NUE: 257, 338 Dll 328. 

41. Cross references: 

Powers generally see Powers 49 C.J. 

p 1244. ‘ 


ment or Distribution.** 
a legatee of the income on a fund until the fund is 
directed to be paid over to such legatee, the re- 
mainder is vested,*® unless the language of the will 
shows a contrary intention of the testator.*° 


er4!—(a) In General. 
taker has a power of disposition does not render the 
remainder contingent.*? 


[69 C.J.] 625 


session does not render the remainder contingent.** 
At most it is only a ecireumstance to be considered 
with other cireumstances in determining the testa- 


Enjoyment of Income before Pay- 
Where there is a gift to 


Power of Disposition in First Tak- 
The mere fact that the firs 


The estate is not contin- 


Power: 
Given to life tenant see supra §§ 
1628-1638. 
Of disposal as creating estate in 
fee see supra § 1513. 


42, Ala.—Braley v. Spragins, 128 
So. 149, 221 Ala. 150; Duncan v. De 
Yampert, 62 So. 673, 182 Ala. 528. 


Conn.—Wallace v. Wallace, 130 A. 
116, 103 Conn. 122; Mallory v. Mal- 
lory, 45 A. 164, 72 Conn. 494. 


Ga.—Cochran y. Groover, 
865, 156 Ga. 823; 


118 S.B. 
Melton v. Camp, 49: 
S.E. 690, 121 Ga. 693, 10 Prob.Rep. 
Ann, 147; Shipp v. Gibbs, 14 S.E. 
196, 88 Ga. 184. But see Darnell v. 
Barton, 75 Ga. 377 (estate contingent 
on what was left by life tenant). 


Ill. Burke v. Burke, 102 N.E. 293, 
259 Ill. 262; Smith v. Winsor, 88 N. 
I. 482, 239 Ill. 567; Hawthorn v. 
Ulrich, 69 N.E. 885, 207 Ill. 430; Kirk- 
patrick v. Kirkpatrick, 64 N.E. 267, 
197 Ill. 144, 8 Prob.Rep.Ann. 73; Lehn- 
ard v. Specht, 54 N.E. 315, 180 Ill. 208; 
Harvard College v. Balch, 49 N.E. 543, 


Lid> Tt 2755.03) .Prob- RepsAnns 9312: 
Hawkins v. Bohling, 48 N.E. 94, 168 
Ill. 214; Ducker v. Burnham, 34 N.E. 


558, 146 Ill. 9, 37 Am.S R. 135; Rails- 
pare v. Lovejoy, 6 N.B. 504, 116 Ill. 


Ind.—Skinner y. Spann, 93 N.E. 
1061, 95 N.E. 248, 175 Ind. 672; Heil- 


man v. Heilman, 28 N.E. 310, 129 Ind. 
595; Kepert’ v. Kepert, 1384 N. mB!) 297, 
79 Ind.App. 633; Nelson v. Nelson, 
75 N.E. 679, 36 Ind.App. 331, (A.) 72 
N.E. 482. 


Iowa.—Lacey v. State Treasurer, 
132 N.W. 8438, 152 Iowa 477; Paxton 
v. Paxton, 119 N.W. 284, 141 Iowa 96; 
Haviland v. Haviland, 105 N.W. 354, 
130 Iowa 611, 5 L.R.A.N.S. 281. 


Ixy.-—Orm’s Ex’r v. Robb, 197 S.W. 
793, 177 Ky. 331; Robb’s Guardian v. 
Orm’s ExT, 176 SOW: 221,164 Koy. 752i 
Warfield v. English, 11 S.W. 662, 11 
Ky.L. 263. See Fidelity & Columbia 
Trust Co. v. Harkleroad, 5 S.W.(2d) 
477, 224 Ky. 5 (will providing that 
after the death of the testatrix’ niece 
and grandniece, whose support was 
provided for by will, all property 
should go to W, created absolute vest- 
ed fee in remainder in W of such 
property as was not consumed in sup- 
porting niece and grandniece). 


Me.—Danforth v. Reed, 82 A. 699, 
109 Me. 93; Woodman v. Woodman, 
35 A. 1037, 89 Me. 128. 


Md.—Swift v. Cook, 105 A. 869, 133 
Md. 651; Roberts v. Roberts, 62 A. 
161,°102 Md. 131, 111 Am.S.R. 344, 1 
L.R.A.N.S. 782 and note, 5 Ann.Cas. 
805 and note. 


Mass.—Weston v. Coburn, 116 N.E. 
825, 227 Mass. 483; Porter v. Porter, 
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gent by reason of a power of disposition in the trus- 
fee or executor,*? or because the first taker has a 


power of appointment by will.** 


vests subject to be defeated by the exercise by the 
first taker of his power of disposition.*® 
mainder is not made contingent because it is un- 
certain whether the power will be exercised*® or 
because of the uncertainty as to what property will 
Until the happening of the 
divesting contingency the remainderman has all the 


remain undisposed of.** 


115 N.E. 407, 226 Mass. 204; Whitman 
v. Huefner, 108 N.E. 1054, 221 Mass. 
265; Coates vy. Lunt, 96 N.E. 685, 210 
Mass. Shake Dana v.' ‘Daria, 19 ‘N.E. 
49, 185 Mass. 156, 9 Prob.Rep.Ann. 
493; White v. Curtis, 12 Gray 54. 


Mich.—Woolfitt v. Preston, 169 N. 
W. 838, 203 Mich. 502. 


Miss.—Edwards yv. Gibbs, 39 Miss. 
166. 


Mo.—Hamner vy. Edmonds, 36 S.W. 
(20) 929, 3827 ‘Mo. 281; Dunbar —v. 
Sims, 222 S.W. 838, 283 Mo. 356; Al- 
bert v. Sanford, 99 S.W. 1068, 201 Mo. 
117; Riley v. Kirk, 253 S.-W. 50, 213 
Mo.App. 381. 


N.H.—Roaf vy. Champlin, 107 A. 339, 
GOwNG A 219. 


N.J.—Sampson vy. Sampson, 124 A. 
708, 96 N.J.Eq. 198; Rhodes vy. Shaw, 
tPA 216, 43 N.S, Ed. 43:0; 


N.Y.—Weinstein v. Weber, 70 N.E. 
115, 178 N.Y. 94; Van Axte vy. Fisher, 
22 N.E. 943, 117 N.Y. 401; In re John- 
son’s Will, 210 N.Y.S. 33, 212 App.Div. 
768; In re Wendel’s Estate, 168 N.Y.S. 
297, 181 App.Div. 126 [rev on other 
grounds 119 N.H. 879, 223 N.Y. 433, 5 
A.L.R. 177]; Brennan v. Storm, 47 
N.Y.S. 661, 21 App.Div. 236; Mitchell 
v. Knapp,'8 N.Y.S. 40, 54 Hun 500 [aff 
27 N.E. 413, 124 N.Y. 654]; Williams 
v. Peabody, 8 Hun 271; In re Munroe, 
177 N.Y.S. 783, 107 Misc. 408 [aff 178 
N.Y.S. 905, 190 App.Div. 884]; In re 
Ring, 163 N.Y.S. 813, 98 Mise. 119; 
In re Tapley’s Estate, 151 N.Y.S. 951, 
88 Misc. 393, 13 Mills Surr. 327; In re 
Seymour’s Estate, 151 N.Y.S. 967, 88 
Mise. 355, 13 Mills Surr. 292; Cruik- 
shank v. Cruikshank, 80 N.Y.S. 8, 39 
Misc. 401; Roosa v. Harrington, 65 N. 
Y.S. 601, 31 Mise. 529 [aff 68 N.Y.S. 
1147, 57 App.Div. 631 (aff 64 N.E. 1, 
LTD Ney, 341) 1. 


Ohio.—Tax Commission of Ohio v. 
Oswald, 141 N.E. 678, 109 Ohio St. 36; 
Kraft v. Rech, 157 N.H. 497, 24 Ohio 
App. 400; Tharp v. United States 
Fidelity & Guaranty Co., 2 Ohio App. 
28, 35 Ohio Cir.Ct. 416, 21 Ohio Cir.Ct. 
N.S. 321; Blume v. Thompson, 15 Ohio 
N.P.N.S. 97. 


Pa.—In re Walker’s Estate, 121 A. 
318, 277 Pa. 444; In re Reeder’s Hs- 
tate, 98 AC 779, 204, Pa 855  Hvans’ 
Estate, 26 A. 739, 155 Pa. 646; Reck’s 
Appeal, 78 Pa. 432; Stehman’s Appeal, 
45 Pa. 398; Keene’s Hstate, 16 Pa. 
Dist. 538; Freeman’s Estate, 33 Pa.Co. 
99; Evans’s Hstate, 25 Pa.Co. 266. 


R.I.—Manning v. Board of Tax 
Com’rs of Rhode Island, 127 A. 865, 
46 R.I. 400; Chafee v. Maker, 24 A. 
973, 17 R.Ie 739; Kenyon, Petitioner, 
20 A. 294,17 R.I. 149; Grosvenor iv: 
Bowen, 10 A. 589, 15 R.I. 549. 


S.C.—Williman y. Holmes, 25 S.C. 
‘Eq. 475. 
Tenn.—Smith v. Bell, Peck 102. 


Tex.—Caples v. Ward, 179 S.W. 856, 
eae 341 [aff (Civ.App.) 170 S.W. 
816]. 


Vt.—Hare v. Ferrisburg Cong. Soc., 


WILLS 


The remainder 


The re- | Remainderman. 


tween them.®? 


57 A. 964, 76 Vt. 362, 9 Prob.Rep.Ann. 
485. 

Va.—Lantz v. Massie’s Ex’x,.40 S.E. 
DO, SO Sn Wain 109. 


Eng.—Beddy v. Courtnay, L.R. 19 
Ir. 245. 

N.B.—Doe v. McEachern, 26 N.B. 
891. 

Ont.—McDonell vy. McDonell, 24 
Ont. 468. 

[a] In Kansas (1) according to 


one decision the remainderman has a 
vested interest at least in the sense 
that it will pass to a trustee in bank- 
ruptcy (Markham v. Waterman, 1&1 
P. 621, 105 Kan. 93), (2) but a fed- 
eral decision is to the contrary hold- 
ing no interest passes to a trustee in 
bankruptey (Lucas v. MeNeill, 231 F. 
672, 145 C.C.A. 558). 


43. Ill.—Hawkins y. Bohling, 
N.E. 94, 168 Ill. 214. 


Ky.—Robb’s Guardian vy. Orm’s 
HDxr, 176 Siw. 2205-164) Ky. 752. 


Me.—Danforth v. Reed, 82 A. 699, 
109 Me. 93. 


Mass.—Porter v. Porter, 115 N.E. 
407, 226 Mass. 204. 


Mo.—Dunbar y. Sims, 222 S.W. 838, 
283 Mo. 356. 


N.Y.—Van Axte y. Fisher, 22 N.E. 
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943, 117 N.Y. 401; In re Ring, 163 
N.Y.S. 813, 98 Misc. 119; In re Sey- 
mour’s Estate, 151 N.Y.S. 967, 88 Misc. 


355, 13 Mills Surr. 292. 


44. Ala.—Thorington vy. Hall, 21 
So. 335, 121 Ala. 323; 56 ‘Am-SiR: 54: 
Thorington v. Thorington, 20 So. 407, 
111 Ala. 237, 36 L.R.A. 385. 


N.J.—Sampson v. Sampson, 124 A. 
708, 96 N.J.Eq. 198; Sandford v. Blake, 
17 A. 812, 45 N.J.Eq. 248. 


N.Y.—In re Wickham’s Will, 249 N. 
Wes. 1487 8 o Mise. 7-29. 


N.C.—Little v. Bennett, 58 N.C. 156. 


Pa.—In re Freeman’s Estate, 127 
A. 838, 282 Pa. 206; In re Freeman’s 
Estate, 124 A. 435, 280 Pa. 273; Free- 
man’s state, 35 Pa.Super. 185; 
Maron’s Estate, 10 Pa.Dist.&Co. 167; 
Freeman’s Estate, 33 Pa.Co. 99; Me- 
Dowell’s Hst., 22 Pa.Co. 575. 


45. Ala.—Braley v. Spragins, 128 
So. 149, 221 Ala, 180. 


Ga.—Cochran vy. Groover, 118 S.E. 
865, 156 Ga. 323; Melton v. Camp, 
49 S.E. 690, 121 Ga. 693, 10 Prob.Rep. 
Ann. 147. 


Ill.—Burke v. Burke, 102 N.E. 293, 
259 Ill. 262; Smith v. Winsor, 88 N.E. 
482, 239 Ill. 567; Kirkpatrick v. Kirk- 


patrick, 64 N.E. 267, 197 Ill. 144, 8 
Prob.Rep.Ann. 73; Lehnard v. Specht, 
54 'N.H. 315, 180 Till. 208; ' Harvard 


College v. Balch, 49 N.B. 548, 171 Ill. 
275, 3 Prob.Rep.Ann. 312; Hawkins v. 
Bohling, 48 N.E. 94, 168 Ill. 214; Duck- 
er v. Burnham, 34 N.E.+558, 146 Ill. 
9, 37 Am.S.R. 1385; Railsback vy. Love- 
joy, 6 N.E. 501, 116 Ill. 442. 


Ky.—Robb’s Guardian vy. _Orm’s 


[§§ 1717-1718 


incidents of an indefeasible interest,*#* and, when the 
contingent event is no longer possible, the estate 
becomes absolute.*® 


[§ 1718] (b) Disposition to, or for Benefit of, 


The rule that the remainder is not 


necessarily rendered contingent by a power of dis- 
position in the first taker®® apples where a power 
is given to dispose of the property to or for the 
benefit of the remaindermen or to apportion it be- 


Ex’r, 176 S.W. 221, 164 Ky. 752. 


‘ “ 70 N.E. 49, 
185 Mass. 156, 9 Prob.Rep.Ann. 493. 


N.H.—Roaf vy. Champlin, 107 A. 3389, 
C90 NG eee 


N.Y.—Ackerman y. Gorton, 67 N.Y. 
6355 In’ ret Chapman 117  NiEYCSs 6495 
133 App.Div. 337 [dism 90 N.E. 1157, 
19 
7 


6 N.Y. 561]; Nodine y. Greenfield, 
Paige 544, 34 Am.D. 363. 


N.C.—Little v. Bennett, 58 N.C. 156. 


Ohio.—Tax Commission of Ohio v. 
Oswald, 141 N.E. 678, 109 Ohio St. 36. 


Pa.—In re Walker’s Estate, 121 A. 
318, 277 Pa. 444; In re Reeder’s Es- 
tate, 98 A. 779, 254 Pa. 85; Freemen’s 
Estate, 35 Pa.Super. 185; Maron’s Es- 
tate, 10 Pa.Dist.&Co. 167; Keene’s Es- 
tate, 16 Pa.Dist. 538; Evans’s Estate, 
25 Pa.Co. 266. 


R.I.—Grosvenor vy. Bowen, 10 A. 
DS9,) LS Rak) 5492 

Tex.—Caples v. Ward, 179 S.W. 856, 

0 S.W. 


107 Tex. 341 [aff (Civ.App.) see 
816]. 


Vt.—Hare v. Ferrisburg Cong. Soe., 
pie 964, 76 Vt. 362, 9 Prob.Rep.Ann. 


Va.—Lantz v. Massie’s Ex’x, 40 S.E. 
50, 99 Va. 709. 


Effect of conversion under power 
see supra § 1638. 


Power of disposition as divesting 
see infra § 1746. 


46. IJ<irkpatrick v. Kirkpatrick, 64 
N.E. 267, 197 Ill. 144, 8 Prob.Rep.Ann. 
von Ducker ve Burnham, 34 N.E. 558, 
4G) DN 09,93) Am Suk el3be 


Certainty as to actual enjepens 
see supra § 1708. 


47. Ga.—Cochran y, Groover, 118 
S.E. 865, 156 Ga. 323. 
Ill.— Burke v. Burke, 102 N.E. 293, 


259 Ill. 262. 


Ind.—Heilman y. Heilman, 28 N.E. 
310, 129 Ind. 59. 


lowa.—In re Gordon’s Estate, 236 
N.W. 37, 213 Iowa 6. 


Me.—Danforth v. Reed, 82 A. 699, 
109 Me. 938; Woodman. y. Woodman, 
35 A. 1087, 89 Me: 128: 


Md.—Roberts v. Roberts, 62 A. 161, 
102 Md. 131, 111 Am.S.R. 344, iphaRen. 
N.S. 782, 5 Ann.Cas. 805. 


Mass.—Bancroft vy. Fitch, 41 N.E. 
661, 164 Mass. 401. 


Pa.—Candler v. Dinkle, 4 Watts 
143; In re Mitchener’s BWstate, 1 Leg. 
Chron, 301, 30 Leg.Int. 336. 


Certainty as to amount in general 
see supra § 1709 


48. Melton v. Reon 49 S.E. 690, 
121 Ga. 693, 10 Prob.Rep.Ann. 147, 


49. See infra § 1746. 
50. See supra § 1717. 


51. D.C.—Hauptman y. Carpenter, 
16 App.D.C. 524, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1719-1720] 


[§ 1719] (15) Sale of Property, Disposition of 
Proceeds,°? and Interposition of Trustee. 
sion in the will for the sale of property after the 


WILLS 


A provi- 


termination of a particular estate therein, and a dis- 


tribution of the proceeds, does not make the remain- 
der interests in such proceeds contingent.°? 
rection to sell the property and distribute the pro- 
ceeds is merely a mode by which the testator in- 
tends the different shares to come to the remain- 


dermen.°* 


Tll.—Hawthorn v. Ulrich, 69 N.E. 
885, 207 Ill. 430; Welsch v. Belleville 
Sav. Bank, 94 Ill. 191. 


Plans. Schmaunz vy. Goss, 132 
Mass. 141. 
Mo.—Von Behrn v. Stoeppelmann, 


226 S.W. 875, 286 Mo. 73. 


N.Y.—Baker v. Lorillard, 4 N.Y. 
257; Townsend. v. Townsend, 58 N.Y. 
S. 420, 27 Misc. 268. 


N.C.—Alexander v. Cunningham, 27 
N.C. 430. 


Pa.—Kinsey v. Lardner, 15 Serg.& 
R192. 


[a] Proportionate parts. — In the 
case of a devise in remainder to the 
testator’s three children “in such pro- 
portions 5 as my said wife 
may in and by her last will and testa- 
ment provide,” each child takes a 
vested remainder subject to be di- 
vested as to proportionate parts by 
the power conferred on the life ten- 
ant. Sketchley v. Campton, 132 A. 
671, 99 N.J.Hg. 131. 

52. Cross references: 

As affecting vesting in general see 
supra § 1679. 

Directions to pay or convey or divide 
see infra § 1721. 

Equitable conversion by direction to 
sell and distribute see Conversion 
$§ 33,3 

Postponement of time of distribution 
see Supra § 1710. 


53. Conn.—-Bates v. 
As 305, 75 Conn. 501. 


D.C.—Hauptman v. Carpenter, 
App.D.C. 524. 

Ga.—Bank of Statesboro v. Waters, 
142 S.B. 156, 165 Ga. 848; De Vaughn 
v. McLeroy, 10 S.E. 211, 82 Ga. 687; 
Legwin v. McRee, 4 S.E. 863, 79 Ga. 
430; McGinnis v. Foster, 4 Ga. 377. 


Jll.— Martin v. McCune, 149 N.E. 
489, 318 Wl. 585; Pereboom v. Cloyd, 
147 Ni 382, 817, S11... 85;./ People v. 
Wien’ si4aesN IS 00g e318). 111), T56; 
Hawkins v. Bohling, 48 N.H. 94, 168 
Tll. 214; Nicoll v. Scott, 99 Ill. 529; 
Perrine v. .Reed, 155 Ill.App. 2138; 
Kelly v. Gonce, 49 Ill.App. 82. 


Ind.—Lantz v. Caraway, 103 N.E. 
335, 180 Ind. 484, 50 L.R.A.N.S. 32; 
Rumsey vy. Durham, 5 Ind. 71. 

Iowa.—Atchison v. Francis, 165 N. 
W. 587, 182 Iowa 37, L.R.A.1918E 
1087. 

Kan.—McLaughlin vy. Penney, 70 P. 
341, 65 Kan. 523. 

Ky.—Rawlings’ 
Bush 158; Gedges v. Western Baptist 
Theological Inst.,..13 B.Mon. « 530; 
Field’s Heirs v. Hallowell & Co., 12 B. 
Mon. 517. 

Md.—wWeller v. Kolb, 97 A. 542, 128 
Md. 221; Hoover v. Smith, 54 A. 102, 
96 Md. 393. 

Miss.—Schlater v. Lee, 78 So. 700, 
117 Miss. 701. 


N.H.—McAfee 
391, 


Spooner, 54 


16 


y. Gilmore, 4 N.H. 


Ex’r v. Landes, 2, 


The di- 


Interpositicn of trustee.®® 
trust estate provided by the will does not prevent 
the vesting of a remainder.°° 


[§ 1720] (16) Attainment of Certain Age.*’ 
the right to an estate in remainder is entirely de- 
pendent on the attainment of a certain age by the 
beneficiary or by one of several beneficiaries, 
interest is contingent.°§ 
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The interposition of a 


If 


the 
Where, however, the at- 


tainment of such age is not intended as a condition 


N.J.—¥Fairly v. Kline, 3 N.J.Law 
754, 4 Am.D. 414; Trenton Trust & 
Safe Deposit Co. v. Moore, 91 A. 908, 


§3 N.J.Eq. 584 [aff 93 A. 1087, 84 N. 
J.Eq. 194]; Boggs v. Boggs, 60 A. 
1114, 69 N.J.Eq. 497; Chambers v. 
Sharp, 48 A. 222, 61 N.J.Hq. 253; Van 
Gieson v. Howard, 7 N.J.Eq. 462; 


Wintermute v. Snyder, 3 N.J.Eq. 489. 


N.Y.—Matter of Wing’s Estate, 48 
N.E. 537, 154 N.Y. 313; In re Collins, 
39 N.E. 629, 144 N.Y. 522; Miller v. 
Gilbert, 88 N.E. 979, 144 N.Y. 68; 
Sayles v. Best, 35 N.E. 636, 140 N.Y. 
368; In re Tienken, 30 N.E. 109, 131 
N.Y. 391; Matter of Yerks’ Estate, 94 
N-Y.S. 1121, 107 App.Div. 240. 


N.C.—Witty v. Witty, 114 S.E. 482, 
184 N.C. 375; Pollard v. Pollard, 83 
N.C. 96; Falls v. McCulloch, 62 N.C. 
14024 Conky’ v.. Kineaid,. 60" N.C... 5943 
Smith v. Wiseman, 41 N.C. 540. 


Ohio.—Stahl v. Mohr, 172 N.D. 431, 
35 Ohio App. 411. 


Okl1.—Whitmore 
775, 94 Okl. 90. 


Or.—Stevens v. Carroll, 129 P. 1044, 
64 Or. 417, L.R.A.1918E 1095. 


Pa.—Thomman’s Estate, 29 A. 84, 
161 Pa. 444; Muhlenberg’s Appeal, 103 
Pa. 587; Foltz’s Estate, 19 Lanc.L. 
Rev. 133. 


R.I.—Petition of Hayden, 152 A. 
254, 51 R.I. 117; Hammett v. Wright, 
103 A. 796, 41 R.I. 264; Spencer v. 
Greene, 24 A. 742,17 R.I. 727. 


S.c.—Britton v. Johnson, 11 S.C.Eq. 
430. But see Martin & Harle v. Max- 
well, 67 S.E. 962, 86 S.C. 1, 188 Am.S.R. 
1012 (where, under a will, the trus- 
tee named therein was to sell the land 
and divide the proceeds of the sale, 
after the death of the life beneficiary, 
between her children, their interest is 
a contingnt interest, not in the land, 


vy. Smith, 221 P. 


but in the proceeds of the land, which. 


is personalty). 


Tenn.—Tubb v. Fowler, 99 S.W. 988, 
118 Tenn. 325; Green v. Davidson, 4 
Baxt. 488; Alexander v. Walch, 3 
Head 493; Redmond v. Coles, (Ch.A.) 
52 S.W. 660; Allen v. Allen, 2 Tenn. 
@he22 3. 


W.Va.—Patton v. Corley, 
120, 107 W.Va. 318. 


Wis.—Smith v. Smith, 93 N.W. 452, 
116 Wis. 570. 


B.C.—yYorkshire & Can. 
Morton, [1926] 4 Dom.L.R. 
West.Wkly. 370. 


But see Bolton v. Bailey, 26 Grant 
Ch. (Ont.) 361 (where no interest 
vested where the remainderman died 
before the sale). 


[a] Sale and distribution not es- 
sential to vesting.—A devise to a wid- 
ow for life and at her death the land 
to “be returned over to my three 
boys, and not to be sold, unless, one 
or the other to buy in this. [I want 
them to have, dividing into three 
equal shares as they may see proper,” 
does not contemplate a sale of the 
land by the executors for division 
among the three sons as essential to 


148 S.E. 


Drusty iv: 
887, 3 


the vesting of the remainder. David 
v. David, 134 S.E. 301, 162 Ga. 528. 


54 De Vaughn v. McLeroy, 10 S.E. 
211, 82 Ga. 687; Legwin v. MéRee, 
4S.E. 868, 79 Ga. 430. 


55. As affecting vesting in general 
see supra § 1674. 


_ Testamentary trusts in general see 
infra § 1821 et seq. 


56. Colo.—Carmichael vy. Cole, 267 
P. 408, 83 Colo. 575. 


Ill.—Seofield v. Olcott, 11 N.E. 351, 
120 Til. 362. 


Ky.—Orm’s Ex’r vy. Robb, 197 S.W. 
793, 177 Ky. 331: Bonnycastle v. Lilly, 
Ee ee 874, 153 Ky. 834, L.R.A.1916B 


N.Y.—-In re Tompkins’ Estate, 49 
N.E. 135,°154 N.Y. 634; Embury v. 
Sheldon, 68 N.Y. 227; Doscher v. 


Wyckoff, 116 N.Y.S. 389, 132 App.Div. 
139; Mitchell v. Knapp, 8 N.Y.S. 40, 
54 Hun 504 [aff 27 N.E. 413, 124 N.Y. 
654]; In re Mahan, 32 Hun 73 [aff 
OSiIN. Yar3 720) gy ine re Trevor's Will, 197 
N.Y.S. 719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled 204 N.Y.S. 387, 209 App. 
Div. 1, mod 145 N.B. 66, 239 N.Y. 6, 
and rearg den 147 N.E. 203, 239 N.Y. 
579]; Brooklyn Trust Co. v. Kernan, 
177 N.Y.S. 717, 108 Misc. 452 [aff 180 
Neye:SS93 190 App-.Div, 959}; In re 
McQueen’s Wall, 163° UN. YeS: 287, 99 
Misc. 185; In re Van Kleeck, 158 N.Y. 
Sippoos 95 Misc. 40 faff 164 N'Y.S. 
1096, 177 App.Div. 917]; Craver v. 
Jermain, 40 N.Y.S. 1056, 17 Misc. 244. 


Va.—Commonwealth v. Wellford, 
76 S.E. 917, 114 Va. 372, 44 L.R.A.N.S. 
419. 

57. 
As affecting vesting 

supra § 1692. 
Contingent estate vesting on attain- 

ing age see infra § 1748. 

Limitation over on failure to attain 

age see infra § 1722. 


58. a. : at. Bank v. Cash, 
125 So. 28, 220 Ala. 319. 


Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448. ‘ 


Ill.—Sheridan v. Blume, 125 N.E. 
353, 290 Ill. 508; Jones v. Miller, 119 
N.E. 324, 283 Ill. 348; Bennett v. Ben- 
nett, 75 'N.E. 3395-217) Til 434, 44 ER. 
A.N.S. 470; Kingman v. Harmon, 23 


N.E. 430, 131 Il. 171. 


Mass.—Harding v. Harding, 54 N.E. 
549, 174 Mass. 268. 


Mich.—Garman v. Hawley, 93 N.W. 
871, 182 Mich. 321. 


Miss.—Thomas vy. Thomas, 53 So. 
630, 97 Miss. 697. 


N.Y.—Fisher v. Fisher, 237 N.Y.S. 
162, 227 App.Div. 160 [rev on other 
grounds 170 N.E. 912, 253 NiY. 260) 
69 A.L.R. 918]; Dickerson vy. Sheehy, 
141 N.Y.S. 7 35, 156 App.Div. 101; 
Brooklyn Trust Co. v. Phillips, 119 N. 
y.S. 401, 134 App.Div. 697 [aff 95 N. 
E. 1124, 201 N.Y. 561]; Hoyt v. Hoyt, 
210 N.Y.S. 156, 125 Misc. 96 [aff 2138 


Cross references: 
in general see 


ble Alm. Rs «405 
' Ch. 5382. 
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precedent, but is inserted in the will merely to mark 
the time of payment or distribution, the remainder 
The remainder interest has been held 
contingent where such words®® as “to become vest- 
ed on attaining a certain age,”®t “as each benefici- 
ary arrives at a certain age,”®? or similar expres- 
sions,®* have been used. The interest in remainder 
has been said to be vested where such expressions as 
“when the beneficiary arrives at a certain age, 
‘rovided the beneficiary lives to be 


is vested.°°® 


Matter 


N.Y.S. 823, 215 App.Div. 773]; 
Drake 


of Southerland, 5 N.Y.St. 369; 
v. Pell, 3 Hdw. 251. 


N.C.—Kent v. Watson, 17 N.C. 366. 


6 a Galloway, 6 A. 209, 
113 Pa. 500; Seibert’s Appeal, 13 Pa. 
501; Lamb v. Lamb, 8 Watts 184. 


R.I.—In re Howard, 90 A. ‘819, 36 
Rk 47; 


S.C.—Drayton v. Grimke, 9 S.C.Eq. 
321, 24 Am.D. 419. 


Estates vesting on attaining age 
see infra § 1748. 


59. U.S.—Cropley v. Cooper, 19 
yess Lou 20) kd. 109 nirev 17 sDiC, 

26]; Chandler v. Field, 63 F.(2d) 13 
tat 58 FB. (2d) 370, and cert den 53 S. 
oe 791, 289 U.S. 758, 77 L.Hd. 1502]. 


k.—Norris v. Scroggins, 297 S.W. 
1022, Tr Ark. 50. 


Oe Ne Vv. 
411, 75 Colo. 64 


-Conn.—StI sana v. Union & New 
Haven Trust Co., 138 A. 809, 106 Conn. 
627; Newell v. "Beecher, 119 Av. 223, 
98 Conn. 263; Sterling v. Ives, 62 A. 
948, 78 Conn. 498. 


D.C.—Earnshaw v. Daly, 1 App.D.C. 
218. 


Sherman, 224 P. 


Fla.—Sorrels v. McNally, 105 So. 
106, 89 Fla. 457. 
Ga.—Mendel y. Stein, 86 S.E. 220, 


144 Ga, 107. 


Ill.— Hoblit v. Howser, 170 
Ooiissoe lll: 828, 71 AVL. R. 2046. 

Ind.—Silvers v. Canary, 16 N.E. 166, 
114 Ind. 129. 

Iowa.—Shafer vy. Tereso, 110 N.W. 
846, 183 Iowa 342. 

Ky.—wWilliams v. Williams, 16 S.W. 
861, 91 Ky. 547, 13 Ky.L. 293; Grigsby 
v. Breckinridge, 12 B.Mon. 629; Dan- 
forth v. Talbot’s Adm’r, 7 B.Mon. 623. 


Me.—Belding v. Coward, 133 A. 689, 
125 Me. 305. 


Md.—Branson vy. Hill, 31 Md. 181, 
Keerl v. Fulton, 1 Md. 


N.E. 


Miss.—Beck v. Booth, 110 So. 204, 
144 Miss. 493; Scott v. James, 4 Miss. 


307. 
Mo.—Byrne v. France, 33 S.W. 178, 
131 Mo. 639. 


Bloomfield Trust 
105 [aff 139 


N.J.—Pedrajas v. 
Coy 130 Au. $6, 102 IN. Jeg. 


Reel omer) let IN J Neo Osi Gee Neel ava 
Plume, 90 A. 1027, 82 N.J.Eq. 526, 645; 
Male v. Williams, 21 A. 854, 48 N.J. 
Eq. 33; Neilson v. Bishop, 17 A. 962 


45 N.J. Ba. 473; Parker v. Glover, 9 IN 
217,42 N:J-Biq. 559; Post y. Elerbertis 
Bx’rs, 27 N.J.Ea. 540. 


N.Y.—Van Camp v. Fowler, 13 N.Y. 
S. 1, 59 Hun 311; Williams v. Conrad, 
30 Barb. 524; Thompson vy. Thompson, 
98 Barb. 432; In re Valentine’s Will, 
196 N.Y.S. 398, 119 Mise. 442; In re 
Lincoln Trust Co.,.139 N.Y.S. 682, 78 
Misc. 325, 9 Mills Surr. 531; Clark v. 
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a certain age,”°> 


Peters, 124 N.Y.S. 961, 68 Misc. 252; 
McEwing v. Bertine, 3 Bradf.Surr. 
194, 


N.C.—Baggett v. Smith, 129 SE. 
820, 190 N.C. 354; Vanhook v. Van- 
hock, 21 N.C. 589; Johnson y. Baker, 


7 N.C. 318, 9 Am.D. 605. 


Ohio.—Linton y. Laycock, 33 Ohio 
7k 128. 


ae were eredee ‘Estate, 23 A. "553. 
147 Pa. 227; Peterson’s Appeal, 88 
Pan (sos Clark’s Ex’rs v. Wallace, 
48 Pa. 80; Buckley’s Adm’rs v. Reed, 
15 Pa. 83; Hodgson v. Gemmil, 5 
Rawle 99; Irvine’s Estate, 31 Pa. 
Super. 614; Middleton’s Estate, 13 
Pa.Dist. 811; Williamson’s Hstate, 3 


Pa Cow 239: 
R.I.—Turner v. Turner, 161 A. 115. 
see Rivers v. Fripp, 25 S.C.Eq. 


Va.—Sellers’ Ex’r v. Reed, 13 S.E. 
454, 88 Va. 377%. 


Eng.—Simmons v. 
455, 54 Reprint 704. 


60. Words indicating time of vest- 
ing see infra § 1739. 


61. Ex p. Turk, 1 Bradf.Surr. (N. 
Xi) LO 


62. In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; Seibert’s Appeal, 13 
Pa. 50. 


63. [a] Similar expressions.—(1) 

“After the death of my ‘ wife 
» Vaasa. . becomes of age.’ 

Jones v. Miller, "119 N.. 324, 283 II. 
348. (2) “If or when the beneficiary 
arrives at a certain age.” Brooklyn 
Trust (Co.iv. Phillips; 119 Neyv-:S. 4015 
134 App.Div. 697 laff 95 N.E. 1124, 
20 tee NEY wad Oki}. (3) eT 
should live to be.” Nixon vy. Robbins, 
24 Ala. 663. (4) ‘When the young- 
est attains the age.” Kingman v. 
Harmon, 23 N.E. 4380, 131 Ill. 171; Mc- 
Clain v. Capper, 67 N.W. 102, 98 Iowa 
145. 


64. Cropley v. Cooper, 19 Wall. (U. 
S.) 167, 22 L.Ed. 109 [rev 7 D.C. 226]; 
Danforth v. Talbot, 7 B.Mon. (Ky.) 
623; Zartman vy. Ditmars, 55 N.Y.S. 
908, 37 App.Div. 173; Van Camp v. 
Howler) 13 IN-Y.S2 1) 59° Hun i391) ean 
re, Crossman, 1 N.Y.S. 103, 48 Hun 617 
fafil21 IN. BY 80) 1isieN Y. sb08i 


65. Hoblit v. Howser, 170 N.E. 257, 
838 Ill. 328, 71 A.L.R. 1046; Keerl v. 
Hulton, 1 Md. Ch, 5325)" Pedrajas sw. 
Cloomfield. Trust Co., 187 ,A. 86, 101 
N.J.Hq. 105 [aff 139 A. 18, 101 N.J.Kq. 
803]. 

66. [a] ike expressions. — (1) 
“At. the time of | their severally ar- 
riving at the age.” Buckley’s Adm’rs 
v. Reed, 15 Pa. 88. (2) “If they shall 
have arrived at the age -. but 
should my daughter Mary die before 
é shall not be paid until they 
arrive at lawful age.” Clark’s Ex’rs 
v. Wallace, 48 Pa. 80. (3) “On their 
respectively attaining the age.” In re 
Valentine’s Will, 196 N.Y.S. 398, 119 


Cock, 29 Beav. 


or like expressions,°*® have been used. 
ing is interposed between a minor and his enjoy- 
ment of his ene) i his own minority, the re- 
mainder is vested.® 


[§ 1721] (17) Directions To Pay or Convey to, or 
Divide among, Devisees and Legatees.®® 
words of gift are found in a will except in the di- 
rection to convey or divide or to pay to the remain- 
derman at a future time, the gift is in futuro and does 
not vest at the testator’s death.°® 


[§§ 1720-1721 


Where noth- 


Where no 


This rule, which 


Misc. 442, (4) 
to lawful age.” 


“Till my son comes 
Johnson v. Baker, 7 


N.G. 318; 9,7 Aum? 6055) “Codie erh 
he shall attain the age.” Middleton’s 
Estate, 13 Pa.Dist. 811. (6) When- 


ever the youngest chi 1 attains a cer- 
tain age. Hignett v. Sherman, 224 
P. 411, 75 Colo. 64; Baggett v. Smith, 
129 S.E. 820, 190 N.C. 354; Linton v. 
Laycock, 33 Ohio St. 128. 


67. In re Trevor’s Will, 197 N.Y.S. 
719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled 204 N.Y.S. 387, 209 App. 


Div. 1, mod 145 N.E. 66, 239 N.Y. 6, 
and rearg den 147 N.E. 208, 239 N.Y. 
S79 Pe 


68. Cross references: 


As affecting vesting in general see 
supra § 1687. 


pense or bequest to class see infra § 
ov. 


Postponement of time of payment or 
distribution see supra § 1710. 


Rule against perpetuities see Perpetu- 
ities § 9 et seq. 


Sale of property and disposition of 
proceeds see supra § 1719. 


69. U.S.—In re Hoadley, 
237. 


Conn.—Farnum vy. Farnum, 2 A. 325, 
5) Avn6825<53° Conm2 614 


Del.—Blackstone v. 
Av 34; lbs Deli@h val. 


Ill.—O’Hare v. Johnston, 113 N.E. 
127, 273 Ill. 458 [rev 194 Ill.App. 153]; 
Bennett v. Bennett, 75 N.E. 339, 217 
il. 434, 4 L.R.A.N.S. 470; Clark v. 
Shawen, 60 N.E. 116, 190 Ill. 47: 
Knight v. Pottgieser, 52 N.E. 934, 176 
Ill. 368; McCartney v. Osburn, 9 
N.E. 210, 118 111. 403; Ayars v. Doyle, 
166 Ill.App. 414. See Wells v. Dalies, 
149 N.E. 279, 318 Ill. 301 (a will giv- 
ing to the testator’s wife a life estate 
in one third of his real estate, ‘‘which 
at her death is to be divided equally 
between” two daughters or their sur- 
viving children was held not to in- 
tend an impossible division of life 
estate on death of life tenant, but of 
real estate in which such estate had 
existed, such that a contingent re- 
mainder in the testator’s grandchil- 
dren was created). 


Iowa.—In re Wolber’s Will, 
W. 782, 194 Iowa 311; In re Mount’s 
Hstate, 178 N.W. 391, 189 Iowa 279; 
Fulton v. Fulton, 162 N.W. 253, 179 
Iowa 948, L.R.A.1918E 1080; Lingo Vv. 
Smith, 156 N.W. 402, 174 Iowa “461; 
Olsen v. Youngerman, 113 N.W. 938, 
136 Iowa 404; Me Clain v. Capper, 67 
N.W. 102, 98 Iowa 145. 


Me. eaadines v. Gillingham, 81 A. 
951, 108 Me. 512. 


Mass.—Crapo v. Price, 76 N.E. 10438, 
LOO Massy oli.) li rerop Rep. Ann. 270; 
Eager v. Whitney, 40 N.E. 1046, 163 
Mass. 463. 


Minn.—In re Bell’s Will, 17 
650, 147 Minn. 62. Pwr 


N.J.—Redmond vy. Gummere, 119 A. 
631, 94 N.J.Eq. 216; Aitken v. Sharp, 


101, F. 


Chandler, 130 


189 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


/ 


Re ev oe 


has been severely eriticized,’° is a rule of construc- 
tion only,’! and is subordinate to the primary canon 
{ 


115 A. 912, 93 N.J.Eq. 336; Cranstoun 
v. Westendorf, 108 A. 776, 91 N.J.Eq. 
34; Voorhies v. Otterson, 57 A. 428, 
66 N.J.Eq. 172; Acken v. Osborn, 17 
AL 6% 45 Nala: 370 [ati 227A. 56; 
46 N.J.Eq. 607). 


N.Y.—In re Bostwick’s Will, 140 N. 
BH. 576, 236 N.Y. 242 [rearg den. 142 
N.B. 321, 286 N.Y. 652]; Wright v. 
Wright, 122 N-E. 213, 225 N.Y. 329; 
In re Pulis, 115 N.E. 516, 220 N.Y. 196; 
Lewisonn v. Henry, 72 N.E. 239, 179 
N.Y. 3523- Rudd v. Cornel, 63. N.E. 
S235 ad ti INDY Ll 4: 2 Doucherty,-v. 
Thompson, 60 N.E. 760, 167 N.Y. 472; 
In re Crane, 58 N.E. 47, 164 N.Y. 71; 
Clark v. Cammann, 54 N.E. 709, 160 
INDY wiodos ini pe) Baer, 41 UN .be 702, 
147 N.Y. 348; Delafield v. Shipman, 
9 N.E. 184, 103 N.Y. 463; Smith v. 
Edwards, 88 N.Y. 92; In re Watson’s 
Will, 262 N.Y.S. 394, 237 App.Div. 625 
{mod 258 N.Y.S. 755, 144 Misc. 213, 
mod on other grounds 186 N.E. 787, 
262 N.Y. 284]; In re Newkirk’s Will, 
251 N.Y:S!) 337, 233 App.Div. 168; In 
re Cole’s Will, 230 N.Y.S. 37, 224 App. 
Div. 735; May v. May, 204 N.Y.S. 411, 
209 App.Div.'19; Whitman v. Terry, 
US ON YOS. 94245. 196 “App. Div. 8282; 
Metrcpolitan Trust Co. of City of New 
York v. Krans, 174-N.Y.S. 541, 186 
App.Div. 368 [aff 171 N.Y.S. 97, 103 
Mise. 301]; Bryer v. Finnen, 165 N. 
Y.S. 805, 178 App.Div. 671; Mount v. 
Harris, 158° N.Y.S..5339;,. 172, App.Div 
256; In re Finck, 153 N.Y.S. 534, 168 
App. Div. .135;°16- Mills-Surr. 109 [rev 
sub nom. In re Houser’s Estate, 149 
N.Y.S. 598,.87 Misc. 537, 12 Mills Surr. 
524]; In re Leonard, 153 N.Y.S. 852, 
168 App.Div. 12, 16 Mills Surr. 96 [aff 
11S INGE. 491, 213 (Novo oto 17)  Dicker= 
son v. Sheehy, 141 N.Y.S. 35, 156 App. 
DIV LOLs tal LuUesaaal “Vea PIeEree, 137 
N.Y.S. 349, 152 App.Div. 456; Salter v. 
Drowne, 126 N.Y.S. 686, 141 App.Div. 
352 [aff 123 N.Y.S. 521, 68 Misc. 240, 
and aff 98 N.E. 401, 205 N.Y. 204]; 
Brooklyn Trust Co. v. Phillips, 119 
N.Y.S. 401, 184 App.Div. 697 [aff 95 
N.I. 1124, 201 N.Y. 561]; Richards v. 
Hartshorne, 97 N.Y.S. 754, 110 App. 
Div. 650; Matter of Hogarty, 70 N.Y.S. 
839, 62°App.Div. 79; In re Morris’ Es- 
tate, 41 NVY.S. 737, 9° App: Div. 602 
[aff 49 N.E. 1096, 154 N.Y. 778]; Na- 
than v. Hendricks, 34 N.Y:S. 1016, 87 
Hun 483 [aff 41 N.E. 702, 147 N.Y. 
348]; Magill v. McMillan, 23 Hun 
193; In re Leonard’s Will, 256 N.Y.S. 
855, 143 Misc. 172; In re Farrier’s Es- 
tate, 247 N.Y.:S..390; 138 Misc. 496; 
In re Levey’s Estate, 239 N.Y.S. 368, 
135 Mise. 413; In re Brown’s Estate, 
237 N.Y.S. 649, 135 Misc. 48; In’ re 
Gurlitz? Wall, 2359 N.Y. S=3705;5 134 
Misc. 160; In re Wysong’s Hstaie, 
224 NYS) 287, 1380 Misc... 298 [aft 
228 N.Y.S. 458, 223 App.Div. 407]; In 
re Wronkow’s Estate, 216 N.Y.S. 422, 
127 Mise. 679; In re Bailey’s Estate, 
DOIN AYES olot.el 24) Misc. 466: Cleere 
v. Riley, 204 N.Y.S. 44, 123 Misc. 9 
[aff 205 N.Y.S. 917, 210 App.Div. 813, 
Dies LAS oN... 0d, 240 yNAYo - 500d » ba 
re Clark’s Estate, 197 N.Y.S. 824, 120 
Mise. 191; In re Trevor’s Will, 197 
N.Y.S.719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled on rearg 204 N.Y.S. 387, 
209 App.Div. 1, and mod 145 N.E. 66, 
239 N.Y. 6, rearg den 147 N.E. 208, 
239 N.Y. 579]; In re McKim’s Estate, 


185 N.Y.S. 767, 115 Misc. 720; Wool- 
Jey v. Hutchins, 186 N.Y.S. 769, 114 
Mise.o11 afi 1899 N.Y-S:; 95915. In) re 


Binstein’s Estate, 184 N.Y.S. 69, 113 
Misc. 105; In re Tift, 180 N.Y.S. 884, 
110 Mise. 624; U. S. Trust Co. of New 
York v. Taylor, 178 N.Y.S. 802, 108 
Mise. 514; In re Lowerre, 172 N.Y.S. 
171, 104 Misc. 570; In re McQueen’s 
Wille) 163) sINvYvSa'287, 99% Mise: ? 185); 
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is to prevail.’ 


In}re’ Petheram;, 162°°N7Y.S, 9532; -97 
Mise. 302 [aff 165 N.Y.S. 1106, 178 
App.Div. 953]; In re Benner, 161 N. 
Y.S. 461, 96 Misc. 394, 17 Mills Surr. 
264; In re Vander Roest, 160 N.Y.S. 
215, 95 Mise. 21 [aff 161 N.Y.S. 1148, 
175 App.Div. 941]; In re Duffy’s Es- 
tate, 152 N.Y.S. 894, 90 Mise. 251, 14 
Mills Surr. 329 [aff 155 N.Y.S. 1108, 
171 App.Div. 914 (aff sub nom. In re 
Farmers’ Loan & Trust Co., 112 N.E. 
1058, 2170 N.Y. 689) 15) - Im, re. Sand- 
husen, 142 N.Y.S. 460, 80 Misc. 383, 
10 Mills Surr. 248; Matter of South- 
worth, 102 N.Y.S. 447, 52 Misc. 89, 5 
NITS SS aor = Ope Sees Ge CO Orca y a 
Baker, 102 N.Y.S. 194, 51 Misc. 657; 
Schell v. Carpenter, 100 N.Y.S. 554, 
50 Mise. 400 [aff 101 N.Y.S. 1142, 116 
App.Div. 914, aff 83 N.E. 1131, 190 N.Y. 
552]; Cogan v. McCabe, 52 N.Y.S. 
48, 23 Mise. 739; Clark v. Clark, 50 
N Y.S. 1041, 23 Misc. 272; In re Willis, 
LOMNGYAS. 6242 fat 70 INSY. Ss. 11'95 
184 App.Div. 917, appeal dism 121 N. 
BE... 899, 224 N.Y. 604]; Klinger v. 
Klinger, 140 N.Y.S. 147. 


Ohio.—Barr v. Denney, 87 N.E. 267, 
79 OhioSt. 358; Richey v. Johnson, 30 
Ohio St. 288; Baldwin v. Humphrey, 
4 Ohio Cir.Ct. 57, 2 Ohio Cir.Dec. 417. 


Or.—Kaser v. Kaser, 137 P. 187, 68 
Or, 153. 


Pa.—In re Feeney’s HWstate, 142 A. 
284, 293 Pa. 273; In re Brown’s Es- 
TALC; ole an too, 289 bao 10n  inere 
Alburger’s Hstate, 117 A.-452, 274 Pa. 
15; In re Groninger’s Estate, 110 A. 
465, 268 Pa. 184; In re Hildebrant’s 
Mstate wd OAL 5760); 2680 Pa... isan. Jin 
re Evans’ Estate, 107 A. 731, 264 Pa. 
357; Rosengarten v. Ashton, 77 A. 
562, 228 Pa. 389> 
65 A. 662, 216 Pa. 258; In re Kountz’s 
Estate, 62> A. 1103, 213° Pa. 390, 3° L. 
R.A.N.S. 639, 5 Ann.Cas. 427; In re 
Adams’ Estate, 57 A. 979, 208 Pa. 500; 
Reiff’s Estate, 16 A. 636, 124 Pa. 145 
[aff 5 Pa.Co. 512, 22 Wkly.N.Cas. 62]; 
Rau’s Hst., 24 Pa.Dist. 370; Wentz’s 
Pst). 247 ParMist2 298) 43 oParCo. 158: 
Shelmerdine’s BHst., 16 Pa.Dist. 222; 
Henson’s Hst., 13 Pa Dist. 288, 29 Pa. 


Co. 494; Brady’s Estate, 42 Pa.Co. 
883; Rogers’ Hstate, 2 Del.Co. 2538. 


S.c.—Lemmon v. McElroy, 101 S.E. 
S52) 13s) SCs 532: 


Wis.—In re Ross’ Hstate, 194 N.W. 
151, 181 Wis. 125; Cashman v. Ross, 
145 NoWie1995 155° Wis. 558; Ini re 
Moran’s Will, 96 N.W. 367, 118 Wis. 
177; In re Albiston’s Estate, 94 N.W. 
169, 117 Wis. 272. 


[a] “Reason is plain. The direc- 
tion has no reference to the present, 
and can be execuied only in the fu- 
ture; and, if in the meantime the 
donee indicated shail die, the direc- 
tion cannot be executed at ally’ 
Dougherty v. Thomyson, 60 N.E. 760, 
768, 167 N.Y. 472 [quot Giddings v. 
Gillingham, 81 A 951, 953, 108 Me. 
digs ein es datchins’ (Wall 389) INNES: 
472, 475, 43 Misc. 485, 4 Mills Surr. 
290 (aff 92 N.Y.S. 1128, 103 App.Div. 
598, 101 App.Div. 612; aff 74 N BH. 1118, 
181 N.Y. 553); Matter of Watts, 74 
N.Y.S:. 75, 77, 68 App.Div. 357]. 


{b] Expression “period of distri- 
bution” applies to those cases in 
which there has been a conservation 
of funds or property, or a keeping 
intact of the corpus of the estate for 
some desired purpose and upon ac- 
complishment of the purpose, the 
fund or property is divided among the 
beneficiaries. Purl v. Purl, 197 P. 185, 
108 Kan. 673. 


70. In re Valentine’s Will, 196 N. 
Y.S. 398, 119 Misc. 442. 


Blaney v. Sin Clair, | 
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of construction’? that the intention of the testator 
It readily yields to the slightest in- 


[a] “Result of the rnle .. . has 
been productive of more litigation 
than any other rule as to the con- 
struction of wills. That nearly all 
laymen and very many lawyers are 
wholly ignorant of it there can be no 
question. Despite that fact, if it had 
became a rule of property it should be 
respected, whether good or bad; but, 
instead of being a rule of property, 
it is a rule which unsettles title to 
property, and the condition of the 
decisions is such that in almost every 
case counsel is justified in insisting, if 
not actually required to insist, that 
his client shall obtain the decision of 
the court of last resort on the ques- 
tion.” Cammann vy. Bailey, 103 N.E. 
824, 828, 210 N.Y. 19 [quot Fulton 
Trust Co. of New York v. Phillips, 150 
N.Y.S. 335, 338, 164 App.Div. 498, aff 


13 Ne. 558, 218 ed NOY 53,8 pub 
1918 1070]. 
[b] “Notwithstanding the criti- 


cism to which the rule has been sub- 
jected . . . we recognize the force 
of the rule and have not hesitated to 
give it effect when to do so aids in 
the discovery of the intention of the 
testator.” Fulton Trust Co. of New 
York v. Phillips, 113 N.E. 558. 560, 218 
N.Y. 573, L.R.A.1918E 1070 [quot 
United States Trust Co. of New York 
v. Taylor, 183 N.Y.S. 426, 193 App.Div. 
153; LST Mat, 134 New 591.232 NY 
609); In re Leonard’s Will, 256 N.Y.S. 
355, 363, 143 Misc. 172]. 


{c] In Connecticut it has been said 
that “this principle has had some 
vogue in New York, and perhaps else- 
where, but so artificial and unsatis- 
factory is it that in our more recent 
cases it has been relegated to the do- 
main of the inconsequential.” White 
v. Smith, 89 A. 272, 274, 87 Conn. 663, 
L.R.A.1917D 596. 


71. Fulton Trust Co. of New York 
v. Phillips, 113 N.E. 558, 218 N.Y. 573, 
L.R.A.1918E 1070; In re Soy’s Will, 
256 N.Y.S. 545, 143 Mise. 217; In re 
Valentine’s Will, 196 N.Y.S. 398, 119 
Misc. 442; In re Myers, 162 N.Y.S. 
119, 98 Misc. 108. 


[a] “It is not a hard and fast rule 
which must of necessity be applied 
whenever a certain form of werds is 
used without regard to the expressed 
intention of the testator. The ‘divide 
and pay over rule’ . is available 
to facilitate them in ascertaining the 
real intention of the testator. In 
searching for the intention of the tes- 
tator, where there ig nothing in the 
will which bespeaks a contrary pur- 
pose, the ‘divide and pay over rule’ 
may furnish valuable aid.’ Fulton 
Trust Co. of New York v. Phillips, 113 
No 558, 560, 218 INOY. 573). teh AG 
1918E 1070 [quot United States Trust 
Co. of New York v. Taylor, 183 N.Y.S. 
426, 193 App Div. 153, 157 (aff 134 N. 
EN SOLS 232) Noxes 009)! Ts 


72. See supra § 1713. 


73. Fulton Trust Co. of New York 
v. Phillips, 113 N.H. 558, 218 N.Y. 573, 
L.R.A.1918E 1070; In re Crane, 58 N. 
E. 47, 164 N.Y. 71; Steinway v. Stein- 
way, 57 N.E. 312, 163 N.Y. 183; Mat- 
ter of Young, 40 N.E. 226, 145 N.Y. 
535; Campbell vy. Stokes, 36 N.E. 811, 
142 N.Y. 23; Goebel v. Wolf, 21 N.E. 
388, 113 N.Y. 405, 10 Am.S.R. 464; In 
re Gee’s Will, 194 N.Y.S. 434, 201 App. 
Div. 540; U. S. Trust Co. of New York 
v. Perry, 183 N.Y.S. 426, 193 App.Div. 
153 [aff U. S. Trust Co. of New York 
v. Taylor, 134 N.D. 591, 232 N.Y. 609, 
am of remittitur gr 135 N.E. 905, 233 
N.Y. 5381]; Whitwell v. Whitwell, 130 
N.Y.S. 906, 146 App.Div. 270; In re 
Schmitt, 121 N.Y.S. 982, 137 App.Div. 
286;— Runyon vy. ‘Grubb, 103 N.Y.S! 
949, 119 App.Div. 17; Canfield v. Fal- 
lon, 57 N.Y.S. 149, 43 App.Div. 591, 26 
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tention to import a present gift.74 
should the rule ignore the established rule7® favoring 
vested rather than contingent estates.7° 
limited in its application to those cases in which the 
only words of gift are to be found in the direc- 
The rule is inapplicable where 


tion to distribute.*7 


Misc. 345 [exceptions overr 60 N.Y.S. 
1134, 43 App.Div. 561, aff and certified 
questions answered 55 N.E. 1093, 161 
N.Y. 623]; In re Morris’ Estate, 41 
N.Y.S. 737, 9 App.Div. 602 [aff 49 N.E. 
1096, 154 N.Y. 778]; Gwyer v. Gwyer, 
SON See Oia eb App. Div.-156" [afi 55 
N.E. 1095, 160 N.Y. 659]; In re Tien- 
ken, 15 N.Y.S. 470, 89 ‘Hun ry Ls ee Ay 
Abb.N.Cas. 151 [aff 30 N.E. 109, 132 
N.Y. 391]; In re White’s Will, 261 N. 
Y.S. 66, 145 RISC. A960 in re Deaken’s 
Estate, 257 N.Y.S. 839, 143 Misc. 647; 
In re Talbot’s Will, 912 N.Y.S. 506, 
215 App.Div. 724, 126 Misc. 80; In re 
Valentine’s Will, 196 N.Y.S. 398, 119 
Misc. 442; In re Hicks’ Will, 194 N.Y. 
S. 846, 119 Misc. 6; In re Buechner, 
172 N.Y.S. 812, 105 Misc. 175 [aff 175 
NaysS. 896, 188 App.Div. 894 (rev on 
other grounds 123. NE... 741, 226) Ney, 
440)]; In re Lowerre, 172 N.Y.S. 171, 
104 Misc. 570; In re McQueen’s Wiil, 
UGSMINE YES a8 ta OOM MaSCr 18 5e, 9) In ye 
Myers, 162 N.Y.S. 119, 98 Misc. 108; 
In re Peters’ Estate, 161 N.Y.S. 847, 
96 Misc. 535, 17 Mills Surr. 325; In re 
Tapley’s Estate, 151 N.Y:S. 951, 88 
Mise. 393; Ingersoll v. Ingersoll, 142 
N.Y.S. 217, 80 Misc. 299, 10 Mills Surr. 
347; Matter of U. S. Trust Co., 138 
N.Y.S: 150, 78 Mise. 227; Matter of 
Hitchins’ Will, 89 N.Y.S. 472, 43 Misc. 
485, 4 Mills Surr. 290 [aff 92 N.Y.S. 
1128, 103 App.Div. 598, 101 App.Div. 
Giz wate 74 None Pits, SIO IN GY. Yoo; 
Kesler v. Friede, 60 N.Y.S. 891, 29 
Mise. 187; In re Elliott’s Estate, 58 
meee 603, 27 Misc. 258, 1 Mills Surr. 


74, Matter of U. S. Trust Co., 138 
NES D0, CS a MISc, 1227. 


[a] “Gift shall not be contingent 
if by the utmost effort and cunning 
a contrary intention can be detected in 
the will.” In re Lotz, 157 N.Y.S) 685, 
686, 92 Misc. 683, 15 Mills Surr. 379. 


75, Construction in favor of vested 
estates see supra § 1681. 


76. In re Myers, 162 N.Y.S. 119, 98 
Misc. 108. 
77. Knapp v. Clark, 146:N.Y.S. 926, 


84 Misc. 205. 


78. Postponement of time of pay- 
ment or distribution see supra § 1710. 


79. U.S.— Johnson vy. Washington 
Loan & Trust Co., 32 S.Ct. 421, 224 U. 
8.224, 56 Lid. 741 [aff 33 App.D:C. 
242]; McArthur v. Scott, 5 S.Ct. 652, 
113 U.S. 340, 28 L.Ed. 1015. 


Ala.—Thrasher v. Ingram, 
645. ‘ 


Del.—Blackstone vy. Chandler, 
A. 34, 15 Del.Ch. 1; Rubencane v. Mc- 
Kee, 6 A. 639, 6 Del.Ch. 40. 


Ill—Ashmore v. Newman, 183 N.E. 
1, 350 Tll. 64;° Fay v. Fay, 168 N.E. 
359, 336 Ill. 299;. Nicol v. Morton, 164 
N.E. 5, 332 Ill. 533; People v. Allen, 
144 N.EB. 800, 313 Ill. 156; McComb v. 
Morford, 119 N.E. 601, 283 Ill. 584; 
Brown v. Brown, 97 N.B. 680, 253 I11. 


32 Ala. 
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466; Thomas v. Thomas, 93 N.F. 344, 
247 Ill. 548, 189 Am.S.R. 3847; Dee v. 
Dee, 72 N.EB) 429, 212 Tl. 338; Clark 


vy. Shawen, 60 N.E. 116, 190 Ill. 47; 
Knight v. Pottgieser, 52 N.E. 934, 176 


Tll. 368; Harvard College vy. Balch, 49 
N.E. 5438, 171 Ill. 275, 3 Prob.Rep.Ann., 
312; Scofield v. Olcott, 11 N.E. 351, 


120 D362; City Trust & Savings 
Bank of Kankakee v. Knight, 249 Il. 
App. 617; Mills v. Sawyer, 227 Ill. 


WILLS 


In no instance 


The rule is 


App: 57. 


Ind.—Heilman v. Heilman, 28 N.E. 
310, 129 Ind. 59; Davidson v. Bates, 
12 N.E. 687, 111 Ind: 391; French w. 
French, 108 N.E. 786, 58 Ind. App. 621. 


Iowa.—Atchison v. Francis, 165 N. 
W. 587, 182 Iowa 37, L.R.A.1918E 
1087; O’Connor v. Halpin, 147 N.W. 
185, 166 Iowa 101; Haviland v. Havi- 
land, 105 N.W. 354, 130 Iowa 611, 5 
L.R.A.N.S. 281. 


Ky.—Erdman v. Masters, 270 S.W. 
758, 208 Ky. 361. 


Me.—Blaine v. Dow, 89 A. 1126, 111 
Me, 480. 


Md.—Martin v. Cook, 98 A. 489, 129 
Md. 195. 


Mass.—Brown v. Spring, 135 N.E. 
701, 241 Mass. 565; Upham v. Parker, 
107° N.E. 994, 220 Mass. 454, 


N.J.—Sampson y. Sampson, 124 A. 
708, 96 N.J.Eq. 198; Redmond v. Gum- 
mere, 119 A. 6381, 94 N.J.Eq. 216; 
Freund v. Freund, 110 A. 449, 91 N. 
J.Eq. 80; Cranston v. Westendorf, 108 
A. 776, 91 N.J.Eq. 34; Trenton Trust & 
Safe Deposit Co. v. Moore, 91 A. 908, 
83° N.J.Eq. 584 [aff 93 A. 1087, 84 N.J. 
Eq. 194]; Potter v. Nixon, 86 A. 444, 
81 N.J.id. Boe) hate Oke AN 1070, 82 N.J. 
Eq. 661]; Howell v. Gifford, 53 —A. 
1074, 64 N.J.Eq. 180; Adams v. Wool- 
mamn,.26 JA.) 4515.50) IN.Jg.. 51656 mal- 
dridge v. Bldridge, 3 A. 61, 41 N.J.Eq. 


Ree ts Trust Co. of New 
York v. Phillips, 113 N.E. 558, 218 N. 
Y. 573, L.R.A.1918H 1070; Cammann 
v. Bailey, 103 N.E. 824, 210 N.Y. 19; 
Riker v. Gwynne, 94 N.E. 632, 201 N. 
Y. 148; In re Crane, 58 N.E. 47, 164 
N.Y. 71; In re Young, 40 N.E. 226, 145 
N.w. 538544 In re Gardner; 35 N.E. 
439, LAO IN. Y< 1225 U.5S.. Trust. Co, of 
New York v. Perry, 183 N.Y.S. 426, 
193 App.Div.:153 [aff 1384 N.B. 591, 232 
N.Y. 609 (amendment gr 135 N.BE. 905, 
233 N.Y. 531)]; In re Nedham’s Es- 
tate, 182 N.Y.S. 415, 192 App.Div. 170; 
In re Lamb, 169 N.Y.S. 614, 182 App. 
Div. 180 [aff 120 N.E. 866, 224 N.Y. 
577]; Runyon -v. Grubb, 103 N-.Y.S. 
949, 119 App.Div. 17; In re Morris’ 
Estate, 41 N.Y.S. 737, 9 App.Div. 602 
[aff 49 N.E. 1096, 154 N.Y. 778]; Coit 
v. Rolston, 44 Hun 548; In re Deak- 
en’s Estate, 257 N.Y.S. 839, 143 Misc. 
647; In re Soy’s Will, 256 N.Y.S. 545, 
148 Mise. 217; In re Bailey’s Estate, 
209 N.Y.S. 187, 124 Misc. 466; In re 
Schloss’ Hstate, 204 N.Y.S. 85, 122 
Misc. 365 [aff 212 N.Y.S. 914, 215 App. 
Div. 705]; In re Clark’s Estate, 197 
N.Y.S. 824, 120 Misc. 191; In re Trev- 
or’s Will, 197 N.Y.S. 719, 120 Mise. 22 
[mod on other grounds 202 N.Y.S. 862, 
207 App.Div. 673, resettled on rearg 
204 N.Y.S. 387, 209 App.Div. 1, and 
mod 145 N.E. 66, 289 N.Y. 6, rearg den 
Var NRE. '208, 6239) INDY bvOu: fin re 
Lowerre, 172 N.Y.S. 171, 104 Mise. 
570; In-re McQueen’s Will, 163 N.Y.S. 
287,99 Misc. 185; Insre Lotz, 157) Ni 
Y.S. 685, 92 Misc. 688, 15 Mills Surr. 
379; In re Tapley’s: Hstate, 151 N.Y.S. 
951, 88 Mise. 393, 13 Mills Surr. 327; 
Knapp v. Clark, 146 N.Y.S. 926, 84 
Mise. 205; Woodruff v. Woodruff, 129 
N.Y.S. 860, 72 Mise. 249; Vanderpoel 
v. Burke, 118 N.Y.S. 548, 63 Misc. 545; 
Matter of Ball’s Estate, 33 N.Y.S. 418, 
11 Misc. 433, 1 Gibb. Surr. 227; In re 
Rand’s Estate, 158 N.Y.S. 141; Mat- 
ter of Post, 9 N.Y.S. 449, 2 Conn.Surr. 


(§ 1721 


the postponement of the transfer or payment’® to 
the beneficiary is merely for the purpose of letting in 
the intermediate estate,7° or where there are words 
in the will, aside from the direction to convey, di- 
vide, or pay over, which import a gift vested in in- 
terest prior to the time of payment or distribution.*®° 


243 [mod on other grounds 14 N.Y.S. 
205, 60 Hun 577, appeal dism 19 N.Y.S. 
18, 64 Hun 635]. 


ce Gre v. Witty, 114 S.H. 482, 
Brinson vy. Wharton, 43 
Perry v. Rhodes, 6 N.C. 140, 
4 NC. it, 1 Car.Law Repos. 82. 


Ohio.—Linton y.: Laycock, 33 Ohio 
St. 128. 


Or.—Kaser v. Kaser, 137 P. 187, 68 
Or. 153; 


Pa.—In re Edelman’s Estate, 120 A. 
457, 276 Pa. 503; In re Groninger’s Es- 
tate, 110 A. 465, 268 Pa. 184; In re 
Jennings’ Hstate, 109 A. 544, 266 Pa. 
60; Synder’s Estate, 36 A. 420, 180 Pa. 
70; Patterson v. Hawthorn, 12 Serg.& 
R. 12 in. rei Carson's Estate, 16 Pa. 
Dist.&Co. DOsn Lint re McFadden, 28 Pa. 
Dist. 106; Tn re Brady, 23 Pa. Dist, 
(eae Brady’s Est., 42 Pa.Co. 383; Sny- 
der’s Est., 17 Pa. Cox 63.235 Rankin’s 
TOM ais WTS) Pa.Co. 617. 


R.I.—Rhode Island Hospital Trust 
Co. v. Shaw, 145 A. 98, 50 R.I. 78: 
Petia of Norris, 125 is 84, 46 RI. 


Ss. Cilia sow v. Farrow, 12 S.C. 168; 
McGregor v. Toomer, 21 S.C.Eq. 51; 
Bankhead v. Carlisle, 10 S.C.Eq. 357. 


Tenn.—Bridgewater v. Gordon, 2 
Sneed 5. 


Vt.—Burton v. Provost, 54 A. 189, 
(dy Vit 1O.9e 


Va.—Chapman y. Chapman, 18 S.E. 
913, 90 Va. 409. 


Wash. —Shufeldt v. Shufeldt, 227 P. 
6, 130 Wash, 253. 


W.Va.—Bland v. Davisson, “88 S.E. 
1021, 77 W.Va. 557 [aff on reh 94 S.E. 
Boo WL We aia OD. 


Wis.—In re Roth’s Will, 210 N.W. 
826, 191 Wis. 366; In re Griffiths’ 
Will, 179 N.W. 768, 172 Wis. 630; 
Smith v. Smith, 938 N.W. 452, 116 Wis. 
5670; Patton Vv. Ludington, 79 N.W. 
1073, 103 Wis. 629, 74 Am.S.R. 910. 


80. Conn.—Greene vy. Huntington, 
46 A. 883, 73 Conn. 106, 5 Prob. “Rep. 
Ann. 448; Farnam v. Farnam, 2 A. 
320, 5 A. 682, 53 Conn. 261. 


aac eeaee vy. Jarrell, 122 Sih. 73; 
rit Ga. 77; Wiggins v. Blount, 33 Ga. 


Me.—Carver v. Wright, 109 A. 896, 
119 Me. 185. 


Mass.—Calder v. Bryant, 184 N.E. 
440, 282 Mass. 231. 


N.H. 
H. 142, 


N.J.—Naundorf v. Schumann, 2 A. 
609, 41 N.J.Eq. 14; Van Dyke v. Van- 
derpool, 14 N.J.Eq. 198; 
Warden, 10 N.J.L.J. 218. 


N.Y.—Haug v. Serieee ale 60 N.E. 
245, 166 N.Y. 506; In re Crane, 58 N. 
EB. 47, 164 N.Y. 71; Steinway v. Stein- 
way, 567 N.H. 312, 163 N.Y. 183; In re 
Brown, 48 N.E. 537, 154 N.Y. 313; Mil- 
ler v. ‘Gilbert, 38 'N.E. 979, 144 NDS 
68 [aff 22 N.Y.S. BODse Mise. 43]; 
Campbell v. Stokes, 36 N.B. 811, 142 
N.Y. 23; Tienken v. Tienken, 30 N.E. 
109, 131 N.Y. 391; Goebel v. Wolf, 21 
N.E. 388, 113 N.Y. 405, 10 Am.S.R. 464; 
Matter of Mahan, 98 N.Y. 372 [aff 33 
Hun 73]; In re King’s Will, 213 N.Y. 
Se lod; 215 App.Div. 25; Shindler Vv. 
Robinson, 135. N.Y.S. 1056, 150 App. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Nichols vy. 


§§ 1721-1722} 


That the words of present gift follow the direction 
The rule finds no 
application where there is no direction to divide, pay 
over, or distribute at a future time,°? or where the 
beneficiaries of the corpus of the estate are desig- 
nated absolutely, and there is no substituted gift to 
take effect in the event of the death of the benefici- 
The rule has been held inapplicable where 


to pay 1s of no consequence.®+ 


aries.8? 


Div. 875; Matter of Watts, 74 N.Y.S. 
75, 68 App.Div. 357; Carr v. Smith, 
ZO NOY oF sol, -2orAppwbiv.. 2b; In. re 
Crossman, 1 N.Y.S. 103, 48 Hun 617 
[aff 21 N.E. 180; 113 N:¥..50315. In re 
Kirkman’s Will, 235 N.Y.S. 744, 134 
Misc. 527; In re Osgood’s Estate, 217 
N.Y.S. 313, 127 Misc. 4387; Bettinger 
v. Montgomery, 210 N.Y.S. 320, 124 
Mise. 906; In re Bailey’s Estate, 209 
N-Y.S.137, 124 ‘Mise. 466; Injre-Tre- 
yor’s Will, 197 N.Y.S. 719, 120 Misc. 
22 [mod on other grounds 202 N.Y.S. 
862, 207 App.Div. 673, resettled on 
rearg 204 N.Y.S. 387, 209 App.Div. 1, 
and mod 145 N.E. 66, 239 N.Y. 6, rearg 
den 147. N.E. 203, 239 N.Y. 579]; In re 
Phraner, 178 N.Y.S. -%68,.. 109° Misc: 
287; United States Trust Co. of New 
York v. Littman, 171 N.Y.S. 356, 103 
Misc. 432; In re McQueen’s Will, 163 
N.Y.S. 287, 99 Mise. 185; In re Van 
Kleeck, 158 N.Y.S. 539, 95 Misc. 40; 
Knapp v. Clark, 146 N.Y.S. 926, 84 
Mise. 205; Woodruff v. Woodruff, 129 
N.Y.S. 860, 72 Mise. 249; In re Tims’ 
Estate, 118 N.Y.S. 507, 63 Misc. 148, 
7 Mills Surr. 140; In re Radford, 15 
INKY S 31255537 Misc. 241, 2 Mills Surr. 
503; In re Elliott’s Bstate, 58 N.Y.S. 
603, 27 Misc. 258, 1 Mills Surr. 69. 


N.C.—Witty v. Witty, 114 S.E. 482, 
184 N.C. 375. 


Pa.—In re Brown’s Estate, 137 A. 
132, 289 Pa. 101; In re Rau’s Estate, 
98 A. 1068, 254 Pa. 464; Mull’s Ex’rs 


v. Mull’s Adm’r, 81 Pa. 393; Heber- 
ton’s Estate, 3 Phila. 436. 

S.C.—Ex parte Johnson, 145 S.E. 
113, 147 S.C. 259; Bentley v. Long, 20 
S.C!Eq. 43, 47 Am.D. 523; Donald v. 
McCord, 14 S.C.Eq. 330. 

Va.—Taylor’s Adm’x v. Taylor’s 


Ex’rs, 4 Hen.&M. (14 Va.) 411. 


B.C.—Glendenning v. Dickinson, 15 
BC.2354. 


[a] “Go to and belong to” should 
not be construed to mean “pay and di- 
vide.” In re Hitchins’ Will, 89 N.Y.S. 
472, 43 Misc. 485, 4 Mills Surr. 290 [aff 
92. NuY.S. 1128, 103 App.Div. 598, 101 
App.Div. 612, aff 74 N.B. 1118, 181 N. 
XG, 208i) 6 


[b] “hen to pay the principal of 
my residuary estate” was held to ex- 
press actual disposition at the death 
of the testatrix or life tenant, nota 
mére direction to:pay at the time for 
distribution. In re Brown's Estate, 
TSU RAMS ec2so) Pa, s01- 


[cl Words ‘to be paid over and di- 
vided,’ mean the same as the words 
“T give,” and create a present vested 
remainder. In re McQueen’s Will, 163 
N.Y.S. 287, 99 Misc. 185. 


81. In re Rau’s Estate, 98 A. 1068, 
254 Pa. 464. 


g2. In re Seaman’s Estate, 41 N.E. 
401, 147 N.Y. 69; In re Bayley’s Estate, 
259 N.Y.S. 140, 144 Misc. 190. 


83. In re McQueen’s Will, 163 N. 
Y.S. 287, 99 Misc. 185. 


84. Partridge v. Clary, 117 N.E. 
832, 228 Mass. 290. 

85. Cross references: 
Conditions subsequent as affecting 


vesting see supra §. 1714. 


WILLS 


testator’s son.*# 


eral. 


Construction in favor of remainders 
as against executory devises See Su- 
pra § 1663. 


Divesting of vested estates or inter- 
ests see infra §§,1741-1743. 


Executory devises: 
In general see supra §§ 1662-1668. 


Contingency of see supra § 1669 et 
seq. 


peed er on death see supra §§ 1324— 
Qualified, defeasible, or conditional 
fee see supra § 1551 et seq. 
Substitution: 
In general see supra §§ 1356-1370. 
As preventing lapse see infra § 2276. 
86. Executory devises in general 
see supra §§ 1662-1668. 


87. Ala.—Hughuley v. Burney, 100 
On Sit, 2Ll Alas 3972 


Conn.—Gaffney y. Shepard, 143 A. 
236, 108 Conn. 339; Hollister v. But- 


terworth, 40 A. 1044, 71 Conn. 57, 4 
Prob.Rep.Ann. 102. 
Ga.—Cock v. Lipsey, 96 S.E. 628, 


148 Ga. 322; Almand v. Almand, 81 
S.E. 228, 141 Ga. 372. 


Ill.—Johnson vy. Boland, 175 N.E. 
794, 343 Ill. 552; Baley v. Strahan, 145 
N.E. 859, 1314 ll. 2183 Strickland v. 
Strickland, 111 N.E. 592, 271 Ill. 614. 


Ilowa.—Dowd v. Aone! 174 N.W. 
938 [aff 184 N.W. 340]. 


Kan.—McLean vy. Stanley, 5 P.(2d) 
839, 134 Kan. 234. 


Ky.—Lindenberger v. Cornell, 229 S. 
W. 54, 190 Ky. 844; Fulton v. Teager, 
209 S.W. 535, 183 Ky. 381; Mercantile 
Bank v. Ballard, 83 Ky. 481, 7 Ky.L. 
478, 4 Am.S.R. 160; Lusby v. Taylor, 
30 S.W. 396, 17 Ky.L. 65. 


Md.—Cole v. Safe Deposit & Trust 
Co. of Baltimore, 121 A. 911, 143 Md. 
90; Lee v. Waltjen, 119 A. 249, 141 
Md. 458; Lee v. Waltjen, 119 A. 246, 
141 Md. 450; Dulany v. Middleton, 19 
A. 146, 72 Md. 67. 


Mass.—Commissioner of Corpora- 
tions and Taxation v. Alford, 184 N.E. 
437; Butterfield v. Reed, 35 N.E. 11238, 
160 Mass. 361; Swett v. Thompson, 
21 N.E. 382, 149 Mass. 302; Blanchard 
v. Blanchard, 1 Allen 223. 


N.H.—Wiggin v. Perkins, 5 A. 
Coan 36; 


N.J.—Trenton Trust & Safe Deposit 
iCo. v. Moore, 91 A. oy 83 N.J.Eq. 584 
{aff 93 A. 1087, 84 N J. Eq. 194]: Beat- 
ty’s Adm’r v. Montgomery’s BEx’x, 21 
iN. J.Eq. 324. 


N.Y.—In re Tompkins’ Hstate, 49 N. 
‘H. 135, 154 N.Y. 634; United States 
Trust Co. of New York vy. Peters, 167 
N.Y.S. 620, 180 App.Div. 186 [dismiss- 
al of appeal den 119 N.E. 10838, 223 N. 
We. 657, and aff 121 IN: EY §95, 224. N: 
Y. 626]; In re Barschall’s Estate, 263 
N.Y.S. 668, 146 Misc. 742; In re Rossi- 
ter’s Will, 236 N.Y.S. 443, 134 Misc. 
837 [aff 241 N.Y.S. 850, 229 App.Div. 
iSO, Mati Lor N Bremer DauIN: Yaepse ie 
In re Latham’s Estate, 231 N.Y.S. 414, 
133 Misc. 36; In re Trevor’s Will, 197 
N.Y.S. 719, 120 Mise. 22 [mod on oth- 
er grounds 202 N.Y.S. 862, 207 App. 
Div. 673, resettled on rearg 204 N.Y.S. 


904, 
Symmes v. Libbey, Smith 
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the gift in remainder is to an individual such as the 


[§ 1722] (18) Limitation Over or Substitution on 
Death or Failure of Remaindermen®’—(a) In Gen- 
Where there is a present gift in remainder a 
gift over on death or failure of the beneficiaries in 
remainder’® does not render the remainder any the 
less vested,®* unless there are words in the gift over 


387, 209 App.Div. 1, and mod 145 N.E. 
66, 239 N.Y. 6, rearg den 147 N.E. 
203, 239 N.Y. 579]. 


Pa.—In re Edelman’s Estate, 120 A. 


457, 276 Pa. 508; Hood v. Maires, 99 
A. 481, 255 Pa. 128; Grier’s Est., 26 
gener AEH Macalester’s Est., 14 Pa. 
oO. 385. 


R.I.—Turner v. Turner, 161 A. 115; 
Petition of Norris, 125 A. 84, 46 R.L. 
57; Butler v. Butler, 101 A. 115, 40 
R.I. 425 [quot Cyc]; Newport Sav. 
Bank v. Hayes, 28 A. 966, 18 R.I. 464; 
wos as v. Maker, 24 A. 778, 17 R.1. 
Bs 


Tenn.—Williams v. McFarland, 37 
S.W.(2d) 116, 162 Tenn. 468. 


yon buchthe e v. Mapother, 26 N.S. 


Ont.—Re Dennis, 5 Ont.L. 46, 2 Ont. 
ee Griffith v. Griffith, 29 Grant 
Ch: ¥ 


“Where a remainder devised to a 
definitely named person is coupled 
with further devise over to another 
in the event of the death of the first 
named beneficiary without issue, such 
provision is to be interpreted as hav- 
ing reference to the death of the per- 
son first named before the will takes 
effect by the death of the testator, and 
if such first-mentioned beneficiary be 
living at the testator’s death he ac- 
quires at once a vested interest 
though his right to possession and 
enjoyment of the property is post- 
poned to let in a life estate in anoth- 
er, unless it clearly appears from oth- 
er provisions of the will that only 
those remaindermen living at the 
death of the life tenant are to share 
in the benefits.” Dowd v. ree 
A aes N.W. 938, 941 [aff 184 N 


“It may be taken as an established 
rule of law, that where there is sim- 
ply a bequest to A, and in case of his 
death, or if he die, to B, if A survives 
the testator, he will take absolutely. 
3 Jar. on Wills, 606. But although 
in case of an immediate gift it is gen- 
erally true that a bequest over in the 
event of the death of the preceding 
legatee, refers to that event occurring 
in the life-time of the testator, yet 
this construction is only made ex ne- 
cessitate rei from the absence of any 
other period to which the words can 
be referred, as the testator is not sup- 
posed to contemplate the event of 
himself surviving the objects of his 
bounty; and consequently, _where 
there is another point of time to which 
such dying may be referred. . 
the words in question are considered 
as extending to the event of the leg- 
atee dying in the interval between 
the testator’s decease and the period 
of vee ine in possession.” Straus v. 
Rost, 10 A: 74, 67 Md. 465, 476. 


[a] Statute governing descent of 
joint interests.—St. § 2348, providing 
that the interest of a joint tenant 
shall descend to his heirs or pass by 
devise, thereby abolishing the com- 
mon-law doctrine of surviv orship, and 
§ 2349, preventing the application of 
the former section, when it appears 
from the tenor of the instrument that 
it was intended that the part of the 
one dying should belong to the others, 
do not prevent the construction of a 
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indicating an intention to postpone the vesting of the 
The remainder interest vests subjoet 
to being divested on the happening of the contin- 
geney which marks the begining of the gift over.*® 
A limitation over in ease the legatee shall die before 
the period of distribution, without more, denotes an 
intention that the remainder shall immediately vest 
If words of survivorship in the 
gift over relate to the testator’s death®! the remain- 
If the words in the gift over indi- 
eate that the remainderman must survive the death 
of the tenant of the preceding estate the remainder 
is a present gift in 


remainder.§§ 


in the legatee.®° 


der is vested.°? 


is contingent.°’ Where there 


will to effectuate the intention of the 
testator to keep his property among 
_ his children, so as to give each childa 
fee defeasible on his dying without 
issue during the life tenancy. Gatto 
v. Gatto, 250 S.W. 833, 198 Ky. 569. 

Certainty es to aciual enjoyment 
see supra § 1708. 

83. U.S.—Graff v. Rankin, 250 F. 
150, 162 -C.C.A. 286 [cert den 88 S.Ct. 
578, 247 U.S. 510, 62 L.Ed. 12427. 

Ill.—People v. Byrd, 97 N.E. 293, 
258 Ill. 2238; Cumminss v. Hamilton, 
77 N.B. 264, 220 Ill. 480; Greenough 
v. Peterson, 266 Ill.App. 544. 


Towa.—Scofield v. Hadden, 220 N.W. 
1, 206 Towa 597. 

Mass.—Blanchard v. 
Allen 223. 


Blanchard, 1 


R.I.— Watson v. Wocds, 3 R.I. 226. 


{a] “Or their children, or their 
representatives.”—A devise in re- 
mainder to the testator’s children ‘or 


their children or their representa- 
tives” is contingent. Schaeffer's 
Adm’r v. Schaeffer’s Adm’r, 46 S.E. 


150, 54 W.Va. 681. 


89. Conn.—Gatfney v. Shepard, 143 
A. 236, 108 Conn. 339. P 
Ky.— Gatto v. Gatto, 250 S.W. 833, 
198 Ky. 569; Lindenberger v. Cornell, 
229 S.W. 54, 190 Ky. 844. 


N.Y.—Tompkins v. Verplanck, 42 N. 
Y.S. 412, 10 App.Div. 572 [mod on oth- 
er grounds 49 N.B. 135,.154 N.Y. 634]; 
In re Latham’s Estate, 231 N.Y.S. 414, 
138 Misc. 36; In re Buttner’s Will, 
210 N.Y.S. 729, 125 Misc. 224 [mod on 
other grounds 213 N.Y.S. 208, 215 App. 
Div. 62]. 

Ohio.—McCarthy v. Hansel, 4 Ohio 
App. 425; LaRoche v. LaRoche, 29 
Ohio C.A. 113. 

Pa.—Macalester’s Estate, 14 Pa.Co. 
385. 

R.I.— Chafee v. Maker, 24 A. 773, 17 
Bele eo: 

Ont.—Re Dennis, 5 Ont.L. 46, 2 Ont. 
W.R. 15. 

Divesting vested estates or inter- 
ests see infra §§ 1741-1743. 

Quz2lified, defers*ble, or conditional 
fee see supra § 1551 et seq. 


90. In re Wilcox, 87 N.E. 497, 194 
N.Y. 288; Abbott’s Hst., 15 Pa.Dist. 
412. 


91. See supra §§ 13848-1351. 
¢2. Aldred v. Sylvester, 111 N.E. 


914, 184 Ird. 542; Tindall v. Miller, 
41 N.E. 535, 143 Ind. 337; Hoover v. 


Hoover, 19 N.E. 468, 116 Ind. 498; 
Harris v. Carpenter, 10 N.E. 422, 109 


Ind. 540; Hammend y. Martin, 164 P. 
171, 100 Kan. 285; In re De Witt’s 
Will, 247 N.Y.S. 835, 139 Mise. 138; 


In re Wallace’s Estate, 149 A. 473, 299 
Pa. 333. 


WILLS 


ed estate.®* 


ponement of the 


fajw ffashe so) a @ abes note liv- 
ing.’—Where there is a present gift 
in remainder, a gift over ‘but if she, 
said Laura, be not living, then to her 
heirs forever’ does not render the re- 
mainder contingent. Harris v. Car- 
penter, 10 N.E. 422, 109 Ind. 540. 


{[b] “Prior to the vesting.’—A gift 
in remainder following a life estate 
in the testator’s widow ‘is vested not- 
withstanding a provision for disposi- 
tion of the gifts ‘in the event of the 
death of any of the persons... . 
prior to the vesting in said person of 
such said devise or bequest.” In re 
De Witt’s Will, 247 N.Y.S. 835, 139 
Mise. 1388. 


Devise or bequest to person surviv- 
ing see infra § 1735. 

Devise or bequest to survivors see 
infra §§ 1731-1734. 

93. Ill.—People v. 
PS PAG) LONE Ariss. 


Iowa.—-Williamson v. Youngs, 293 
N.W. 28, 200 Iowa 672;. Bladt v. Bladt, 
181 N.W. 765, 191 Iowa 1344. See In 
re Wolber’s Will, 189 N.W. 782, 194 
Iowa 311 (where, however, there was 
a direction to divide). 


Kan.—Bullock vy. Wiltberger, 142 P. 
950, 92 Kan. 900. 


Ky.—Nunnelly’s Guardian v. Nun- 
nelly, 201 S.W. 976, 180 Ky. 131; Mc- 
Kee v. McKee, 82 S.W. 451, 26 Ky.L. 
736. 

Md.—Forbes v. Littell, 114 A. 55, 
138 Md. 211; Booth v. Eberly, 91 A. 
767, 124 Md. 22; Mercantile Trust & 
Denosit Co. v. Brown, 17 A. 937, 71 
Mad. 166; Straus v. Rost, 10 A. 74, 67 
Md. 465. 


Mo.—Owen v. Eaton, 56 Mo.App. 
563. 

N.Y.—In re Fanning’s Estate, 247 
Noyes) 232) 138 Mises 9643: " ‘Ini fre 
Wickelberg’s Estate, 240 N.Y.S. 699, 
135 Misc. 581; Valentine v. Aycrigeg, 
2199 NVY.S. 577, 128° Mise. 635, 


N.C.—Poole & Blue v. Thompson, 
112 Sw S28, Ts N.C. bse Dicks) vy. 
Young, 107 S.E. 220, 181 N.C. 448. 


Ohio.—Kecheley v. Kecheley, 175 N. 
E. 237, 38 Ohio App. 61. 


Or.—Adkison v. Blomquist, 274 P. 
312, 128 Or. 211; Lee v. Albro, 178 P. 
TS84,. DIOr waits 


Pa.—tIn re Schnebly’s Estate, 94 A, 
825, 249 Pa. 211; Blaney v. Sin Clair, 
65 A. 662, 216 Pa. 258, 12 Prob.Rep. 
Ann. 329; Ritter v. Knerr, 63 A. 605, 
214 Pa. 279; In re Jayne’s Estate, 16 
PasDist.& Co. sy5a: See Frasier  v. 
Scranton Gas & Water Co., 95 A. 256, 
249 Pa. 570 (under a gift to the tes- 
tator’s widow for life and “after her 
death then I bequeath the residue of 
my estate to my son for- 
ever, but in case my said son should 
die before the death of my wife, then 


Byrd, 97 N.E. 


to a ‘remainderman “ox 
tives®® has been held to give remainderman a vest- 


[§§ 1722-1723 


remainder with possession postponed until the devi- 
see attains a certain age,®* a devise over will not 
render the remainder contingent, but the remainder 
vests subject to be divested.®® 


Remainderman or lawful representatives. A gift 


“or” his lawful representa- 


[§ 1723] (b) Limitation Over on Remainderman’s 
Death to His Issue, Heirs, or Descendants.°® 
there are words in the gift over indicating a post- 


Unless 


vesting of the remainder,®® where 


it is my will that my estate should 
go to his heirs” the gifts to the son 
and his heirs are both contingent). 


R.I.—Luttgen vy. Tiffany, 93 A. 182, 
EW) Gl eos by Cha er 


$.C.—Farr vy. Gilreath, 23 S.C. 502; 
Leroy v. Charleston, 20 S.C. 71. 


Tex.—Tipton v. Tipton, (Commn. 
App.) 12 S.W.(2d) 987 Lrev (Civ.App.) 
1 S.W.(2d) 485]. 


[a] “Shouldany . . . not be liv- 
ing when . division is made.’’— 
A present gift in remainder to the 
testator’s issue is rendered contingent 
by a gift over providing ‘and should 
any of my issue not be living when 
the said division is made, then their 
snare goes to their issue if any and 
if none and if there should be no issue, 
then” to others. Bladt v. Bladt, 181 
N.W. 765, 191 Iowa 1344. 


$4. See supra § 1720. : 
95. Matter of Vanderbilt, 64 N.E. 


782, 172 N.Y. 69; Boies v. Wilcox, 40 
Barb. (N.Y.) 286; In re Goldfeld’s 
Will, 256 N.Y.S. 268, 142 Mise. 712 


faff 257 N.Y.S. 1034, 236 App.Div. 
7181; Re Dennis, 5 Ont.L. 46, 2 Ont. 
W.R. 15; Re Bryant, 19 Ont.W.N. 39. 
See Harrison v. Harrison, 7 Ont.L. 297 
(where the estate was said to be 
merely contingent, or subject to be di- 
vested). But see In re Blake’s Estate, 
108 P. 287, 157 Cal. 448 (a devise over 
must be construed as indicating an 
intention of the testator not to make 
a vested devise). 


96. “hawful representatives” 
supra § 1256. 


Substitutionary gifts to representa- 
tives see supra § 1362. 


£7. Greene v. Huntington, 46 A. 
8838, 73 Conn. 106, 5 Prob.Rep.Ann. 
4485 Fisher v; Barcus, 1127) Al 53) aa 
Del.Ch. 324: Albright v. Van Voorhis, 
(N.J.Ch.) 104 A. 27; In re Bair’s Es- 
tate, 99 A. 471, 255 Pa. 169. 


fa] Representatives construed as 
heirs —Chasy v. Gowdry, 9 A. 580, 
43 N.J.Eq. 95; Davidson v. Jones, 98 
N-Yes. )265, 112) App-Div. 25/4: 


Substitution of representatives 
preventing lapse see infra § 2276. 
93. Cross references: 
Directions to pay or convey or divide 
see supra § 1721. 
Divesting vested estate on death with 
issue see infra § 1742. 
Gifts over on death with issue gen- 
erally see supra § 1328. 
s ae Ga.—Darnell v. Barton, 75 Ga. 
377. 
Il)]—Cummings v. Hamilton, 77 N. 
BE. 264, 220 Ill. 480. 
Kan.—Bullock v. Wiltberger, 
P. 950, 92 Kan. 900. 


N.Y.—In re Fanning’s Estate, 24T 
N.Y.S. 232, 138 Misc. 643. 


see 
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For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 1723] 


there is a present gift in remainder, the remainder is 
not rendered contingent by a provision that, should 
the remainderman die leaving’ issue, 


take the share of its parent.* 


is. re Albiston’s Estate, 94 
N.W. 169, 117 Wis. 272 
[a] “Share which would 


have vested in ‘their parents.”’—Un- 
der a devise of a life estate with a 
present gift in remainder, the re- 
mainder is contingent where the gift 
over provides that “in case of the 
death of either . (remainder- 
men) leaving a child or children, then 
in that case such child or children 
‘i shall inherit the share . 
which would have vested in their par- 
ents.” The words ‘‘which would have 
vested in their parents” indicate that 
the remainder was not to vest in the 
parent unless he survived the life 
tenant. Cummings v. Hamilton, 77 
N.1. 264, 220 Ill. 480. 


[b] “Which would have gone to 
him.’—A remainder is contingent 
where the will provides that ‘‘after 
the death of my said wife . to 
the brothers and sisters of my said 
wife .. if any of her said brothers 
and sisters have died or shall die be- 
fore my said wife, the share which 
would have gone to him or her shall 
be ecually divided between his or her 
children.” In re Albiston’s Estate, 94 
N.W. 169, 117 Wis. 272. 


[ce] “Would otherwise have tak- 
en.”—A present gift in remainder is 
rendered contingent by a gift over 
providing that, should the remainder- 
man die before the life tenants, leav- 
ing lawful issue, such issue would 
take the part which the remainder- 
man ‘would otherwise have taken.” 
In re Fanning’s Hstate, 247 N.Y.S. 232, 
138 Misc. 648. 


1. Devise or bequest to: 


Person surviving or their issue see 
infra § 1735. 


Survivors or their issue see infra §§ 
1731-1734. 
2. U.S.—McArthur v. Scott, 5 S.Ct. 
652, 113 U.S. 340, 28 L.Ed. 1915. 


Conn,—Gaffney v. Shepard, 143 A. 
236, 108 Conn. 339; Johnes v. Beers, 
18 A. 100, 57 Conn. 295, 14 Am.S:R. 
101. 

Ga.—Hudgens v. Wilkins, 


Ita Ga. 


555; Clanton v. Estes, 1 S.E. 163, 77 
Ga. 352. But see Powell v. Mercier, 95 
S.E. 688, 147 Ga. 811 (under will giv- 


ing surviving husband an estate for 
life and remainder to a brother and 
sisters, their children to take by rep- 
resentation, devise to brother was 
contingent). 


Ill.—-Boye v. Boye, 133 N.E. 382, 300 
Tl. 508; Weberpals v. Jenny, 133 N. 
Te. 62, 300 Ill. 145; MeBride v. Clem- 
ons, 128: N.E. 383, 294 Il}. 251; Rem- 
mers v. Remmers, 117 N.E. 474, 280 
Tl). 93: Lachenmyer v. Gehlbach, 107 
N.Is. 202, 266 Ill. 11; Northern Trust 
Co. v. Wheaton, 94 N.E. 980, 249 II]. 
606, 34 L.R.A.N.S. 1150; Knight v. 
Pottgieser, 52 N.E. 934, 176 Il. 368; 
Siddons v. Cockrell, 23 N.E. 586, 131 
Tl). 653. 


Ind.—Campbell v. Bradford, 77 N.E. 
849, 166 Ind. 451; Taylor v. Stephens, 
74 N.E. 980, eee Ind. 200; Moores v. 
Hare, 43 N.E. 870, 144 Ind. 573. 


Iowa.—Dowa v. Scally, 174 N.W. 
938 [aff 184 N.W. 340]; Callison v. 
Morris, 98 N.W. 780, 123 Iowa 297. 


pl il v. Stevenson, 169 
P. 5652, 102 Kan. 80; Hammond v. 
Martin, 164 P. 171, 100 Kan. 285, 


The remainder vests 
subject to be divested® if the remainderman prede- 


WILLS 


such issue shall 


Ky.—Gatto v. Gatto, 250 S.W. 833, 
198 Ky. 569; Dodd v. Scott, 140 S.W. 
528, 145 Ky. 310; Redman v. Hub- 


bard, J30USsWs 955, W440 Ky. eet. 
R.A.N.S. 728; Schneider v. Holzhau- 
er, 119 S.W. 177, 134 Ky. 33; Mercan- 
tile Bank vy. Ballard’s Assignee, 83 
Ky. 481, 7 Ky.l. 478, 4 Am.S.R. 160; 
Kean v. Tilford, 81 Ky. 600; Rudd v. 
Travelers. Ins, Co = 3 Sewe 1Do 24 
Ky.L. 2141; Aultman Co. v. Gibson’s 
Guardian, 67 S.W. 57, 23 Ky.L. 2296; 
Middleton’s Heirs v. Middleton’s Dev- 
isees, 43.S.W. 677, 19 Ky. L. 1232. 


Md.—Roberts v. Roberts, 62 A. 161, 
102 Md. 131, 111 Am.S.R. 344, 5 Ann. 
Cas. 805, 1 L.R.A.N,S. 782; Marshall 
v. Safe Deposit, etc., Co., 60 A. 476, 101 
MGs SiGe Cox Va andy, 20 A. 227; O01) 
78 Md. 108. 


Mass.—Jacobs v. Whitney, 91 N.E. 
1009, 205 Mass. 477, 18 Ann.Cas. 576; 
Wade v. Wade, 88 N.E. 926, 203 Mass. 
1;- Crapo v. Price, 76 N.H. 1043, 190 
Masse 1-317,<, 21 .,Prob/Rep.Ann, » 270: 
Lenz. vi. Preseott,. 421. N-B. 923, 144 
Mass. 505: Dodd v. Winship, 11 N.E. 
588, 144 Mass. 461; Gibbens v. Gib- 
bens, 3 N.E. 1, 140 Mass. 102, 54 Am. 
R. 453; Kimball v. Tilton, 118 Mass. 
311; Hatfield v. Sohier, 114 Mass. 48; 
Darling v. Blanchard, 109 Mass. 176; 
Hill v. Bacon, 106 Mass. 578; Pike v. 
Stephenson, 99 Mass. 188; Blanchard 
v. Blanchard, 1 Allen 223; White v. 
Curtis, 12 Gray 54. 


N.H.—Thyng v. Lane, 43 A. 616, 69 
N.H. 408. 


N.J.—Brunyate v. Chandler, 132 A. 
517, 99 N.J.Eq. 67; Schmeider v. Mey- 
er, 127 A. 162, 97 N.J.Eq. 335 [rev 125 
A. 140, 96 N.J.Eq. 69]; Redmond v. 
Gummere, 119 A. 631, 94 N.J.Eq. 216; 
Clement v. Creveling, 91 A. 89, 83 N.J. 
Eq. 318; Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445; Miller v. 
Worrall, 44 A. 890, 59 N.J.Eq. 134 
[rev on other grounds 48 A. 586, 62 
N.J.Eq. 776, 90 AmS.R. 480]; Cook 
v. McDowell, 30 A. 24, 52 N.J.Eq. 351; 
Joseph v. Utitz, 34 N.J.Eq. 1. 


N.Y.—Riker v. Gwynne, 94 N.E. 
632, 201 N.Y. 143: Kernochan v. Mar- 
shall, 59 N.E. 298, 165 N.Y. 472; In 
re Tienken, 30 N.E. 109, 181 N.Y. 391; 
Ranhofer v. A.C. & H. M. Hall Realty 
Co., 128 N.Y.S. 230, 143 Anp.Div. 237; 
Schwartz v. Rehfuss, 114 N.Y.S. 92, 
129 App.Div. 630 [aff 92 N.E. 1101, 
198 N.Y. 585]; Flanagan v. Staples, 51 
N.Y.S. 10, 28 App Div. 319: Goerlitz 
v. Malawista, 8 N.Y.S. 832, 56 Hun 
120 faff 30 N.E. 68, 130 N.Y. 6881: 
In re Lowerre, 172 N.Y.S. 171, 104 
Mise. 570; Dourherty v. Thompson, 
59 N.Y.S. 608, ?7 Mise. 738 [mod on 
other grounds 67 N.Y.S. 200, 54 Apn. 
Tee ae (ati 6ORIN Ey 160) 0167 “Neve 


Ohio.—Millison v. Drake, 175 N.E. 
34, 37 Ohio App. 559 faff 174 N.E. 776, 


123 Ohio St. 249]; La Roche v. La 
Roche, 10 Ohio App. 242; Doppler v. 
Clouwetter, 20 Ohio Cir.Ct. KOL seed 
Ohio Cir.Dec. 374. 


Pa.—In re Waln’s Estate, 77 A. 458, 


228 Pa. 259: In re Tomlinson’s Es- 
tate, 61 Pa.Super. 23; In re Carson's 
Festate, 16 Pa.Dist.&Co. 99: Buck- 
man’s Estate, 13 Pa.Dist.&Co. 653; 
Algaier’s Hstate, 16 Pa.Dist. 913; 
Wood v. Schoen, 15 Pa.Dist. 698; Ab- 
bott’s Estate, 15 Pa.Dist. 412; Hol- 


loway’s Estate, 11 Pa.Co. 90. 


S.c.—Pearson v. Hasterling, 92 S.E. 
619, 107 S.C. 265, Ann.Cas.1918D 980; 


ceases the life tenant with issue or heirs.* 
words of survivorship in the limitation over to the 
remainderman’s issue, children, or heirs relate to 
the testator’s death,’ 
however, words of survivorship in the gift over are 
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Where 


the remainder is vested.° 


If, 


Wicker v. Wicker, 49 S.E. 10, 70 S.C. 
33; Rutledge v. Fishburne, 44 S.E. 
564,766 S.C5 155,97 Am-SuR= 757. 


Va.—McComb v. McComb, 32 S.E. 
453, 96 Va. 779; Cowan v. Epes, 2 
Patt.@H. 520. 


Ont.—Ryan v. Cooley, 15 Ont.A. 379. 


[a] Remainder held vested.—‘‘In 
the event of the death of any of the 
ten persons above named as benefici- 
aries before the interest in my estate 
shall vest in them, leaving a child 
or children surviving at the time said 
estate shall vest, then said child or 
children of such deceased person shall 
take their parent’s share.’ Northern 
Trust Co. v. Wheaton, 94 N.E. 980, 249 
Ill. 606, 34 L.R.A.N.S. 1150. 


[b] “Before the inheritance passes 
to them,’”—Hammond yv. Martin, 164 
Peas LOO Kan 1285. 


3. Divesting vested estates or in- 
terest see infra § 1742. 

4, U.S—McArthur v. Scott, 5 S.Ct. 
652, 113 U.S. 340, 28 L.Bd. 1015. 

Conn.—Gaffnev v. Shepard, 143 A. 
236, 108 Conn. 339. 

Ga.—Hudgens v. 
55D. 

Tll—Remmers v. Remmers, 117 N. 
BH. 474, 280 Ill. 93; Lachenmyer v. 
Gehlbach, 107 N.B. 202, 266 Ill. 11. 

Ky.—Gatto v. Gatto, 250 S.W. 833, 
198 Ky. 569; Schneider v. Holzhauer, 
119 S.W. 177, 134 Ky. 33; Aultman Co. 


Wilkins, 77 Ga. 


v. Gibson’s Guardian, 67 S.W. 57, 23 
Ky.L. 2296. 
Mass.—Jacobs v. Whitney. 91 N.E. 


1009, 205 Mass. 477, 18 Ann Cas. 576; 
Crapo v. Price, 76 N.E. 1043, 190 
Mass. 317. 11 |‘ Prob: Rep. Ann.) 42/703 
enzeyve Prescott,. fl Nie923 144 
Mass. 505; Dodd v. Winship, 11 N.E. 
588, 144 Mass. 461. 


N.J.—Schmeider v. Meyer, 
162, 97 N.J.Eq. 335 [rev 125 A. 140, 
96 N.J.Eq. 691; Redmond v. Gum- 
mere, 119 A. 631, 94_.N J Eq. 216; S>= 
curity Trust Co. v. Lovett, 79 A. 616, 
78 N.J.Eq. 445. 


N.Y.—Riker v. Gwynne, 94 N.E. 
632, 201 N.Y. 143; Ranhcforv. A.C. & 
H. M. Hall Realty Co., 128 N.Y.S. 2320, 
143 Anp Div. 937: Schwartz v. Rek- 
fuss, 114 N.Y.S. 92, 129 Ann.Div 630 
[aff 92 N.E. 1101, 198 N.Y. 585]; Flan- 
agan v. Staples, 51 N.Y.S5. 10, 23 pe 
Div. 319; Goerlitz v. Malawiaen! 8N 
YS. 832, 56 Hun 120 faff 30 N.B. 68, 
130 N.Y. 688]: Smiley v. Railev. 59 
Barb. 80: In re Lowerre, 172 N.Y:S. 
171, 104 Mise. 570. 


Ohio.—Hudson v. Kellerman, 12 
Ohio App. 424, 32 Ohio CA. 510: Me- 
Carthy v. Hansel, 25 Ohio Cir Ct.N.S. 
283, 4: Ohio -Apn.. 425; Dopp'er. Vv. 
C'cuwetter, 20 Ohio Cir.Ct. 701, 11 
Ohio Cir.Dec. 374. 


Pa.—In re Waln’s Hstate, 77 A. 458, 
228 Pa. 259; In re Carson’s Estate, 16 
Pa Dist.&Co. 99; Abbott’s Hstate, 15 
Pa.Dist. 412. 


Ont.—Ryan v. Cooley, 15 Ont.A. 379. 
5. See supra § 1348. 
Devise or bequest to: 
Person surviving see infra § 1735. 
Survivors see infra §§ 1731-1734. 


6& N. rehants’ & Newark 
Trust Co. of Newark vy. Schaedel, 147 
A. 569, 105 N.J.Eq. 297; Wells v. Ben- 


127 A. 
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referable to a time subsequent to the testator’s death, 
the estate in remainder is contingent.‘ 
to the remainderman’s deseendants,® or heirs in case 
of the remainderman’s death, does not render the 


remainder contingent.?® 


Remainderman “or” 


period of distribution.?® 


nett, 185 A. 146, 100 N.J.Eq. 358. 


N.Y.—Nelson v. Russell, 31 N.E. 
1008, 135 N.Y. 1373 Byrnes v. Still- 
Well OUN. EY 241,108 N.Y. 1458, 57 Aan: 
R. 760, 25 N.Y.Wkly.Dig. 134; Em- 
bury v. Sheldon, 68 N.Y. 227; Morgan 
v. Collins, 136 N.Y.S. 605, 152 App.Div. 
158: Flanagan v. Staples, 51 N.Y.S. 
10, 28 App.Div. 319; Smiley v. Bailey, 
59 Barb. 80; Genunge v. Murphy, 112 
N.Y.S. 310, 59 Misc. 381; In re Heinze’s 
Estate, 46 N.Y.S. 247, 20 Misc. 371. 


Ohio.—Hudson v. Kellerman, 
Ohio App. 424, 32 Ohio C.A. 510. 


Pa.—In re Edelman’s Estate, 120 A. 
457, 276 Pa. 503; In re Rau’s Estate, 
98 A. 1068, 254 Pa. 464, Bloodgood’s 
Hstate, 8 Pa.Co. 546. 


R.I.—Petition of Norris, 125 A. 84, 
46 R.1. 57. 


S.c.—Tindal v. Richbourg, 74 S.E. 
932, 91 S.C. 404; West v. Smith, 72 
SH395,) 89) S.C) 540: 


fa] Share parents would have tak- 
en if living. —A remainder has been 
held vested in the following cases: 
(1) “After the: decease of my said 
daughter . unto all and every 
the child and children of my said 
daughter Elizabeth and the legal is- 
sue of any of them deceased leaving 
issue .... The issue of any such 
deceased child or children to take and 
receive such part and share only as 
its deceased parent would have had 
and taken if then living.’ In re 
Rau’s Estate, 98 A. 1068, 254 Pa. 464. 
(2) “At the death of my said wife 
MMe COMmIny Children. 4). Lin any, 
of my children shall have died leav- 
ing children surviving them, then the 
children of said deceased child shall 
take the share that the parent would 
be entitled to if living.’ Hudson v. 
Kellerman, 12 Ohio App. 424, 32 Ohio 
CAs 51/0; (3) “Be equally divided 
among my children + and in the 
event of any of my children dying be- 
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fore my wife, and leaving them sur-' 


viving, at the time of the death of my 
said wife, lawful issue, said issue are 
to take the share their parents would 
have taken if living.” Wells v. Ben- 
nett, 135 A. 146, 100 N.J.Hq. 358. (4) 
“The children of a deceased child sha!l 
take the share his or her parent would 
have been entitled to if then living.” 
Petition of Norris, 125 A. 84, 46 R.I. 
57. (5) “The child or children of such 
deceased child or children represent- 
ing and taking the share or shares 
{to which]. . parents would have 
been entitled had they survived the 
said Mary Brown ‘(life tenant).”’ 
Wiest) Vv. ‘Smith, 72 (SH 1395; 89) SiC. 
540. See Merchants’ & Newark Trust 
Co. of Newark vy. Schaedel, 147 <A. 
569, 105 N.J.Eq. 297; Byrnes v. Stil- 
well, 9 N.H. 241, 103 N.Y. 453, 57 Am. 
S.R. 760; McCarthy v. Hansel, 25 
Ohio Cir.Ct.N.S. 283, 4 Ohio App. 425 
(to same effect). ¥ 


his heirs or descendants. 
While according to some decisions a gift to a remain- 
derman “or” his heirs?® creates a contingent estate 
in remainder,!! in other decisions the remainder has 
been held vested,!2 subject to being divested in the 
event of the death of the remainderman before the 
Where “or” is construed as 
‘“and,”14 so that the gift is to the remainderman and 


WILLS 


A gift over 


his heirs, the remainder is vested.t® 
remainderman or his descendants has been held vest- 
ed,1® and contingent.” 


Absence of gift over. 


[§§ 1723-1724 


A pift to a 


The fact that no disposition 


over ig made in ease the remainderman dies before 


7 U.S.—In re Gardner, 106 F. 670. 


Ill.—People v. Byrd, 97 N.E. 293, 253 
DU 223. 


Iowa.—Williamson y. Youngs, 
N.W. 28, 200 Iowa 672. 


Kan.—Bullock v. Wiltberger, 142 P. 
950, 92 Kan. 900. 


Md.—Mercantile Trust, etc., Co. v. 
Brown, 17 A. 937, 71 Md. 166; Straus 
v. Rost, 10 A. 74, 67 Md. 465. 


N.Y.—Camp v. Cronkright, 13 N.Y. 
S. 307, 59 Hun 488; In re Brown’s Hs- 
tate, 237° N.Y.S. 649,135 Mise. 48; 
Lese v. Miller, 68 N.Y.S. 554, 33 Misc. 
tox Pati 7 5 SINGYSS. 675, 7 ee Ape D iva 
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Pa.—Rau’s Estate, 24 Pa.Dist. 370. 
R.I.—tLuttgen v. Tiffany, 93 A. 182, 


87 R.I. 416; In re Melcher, 54 A. 379, 
24 RL. 575. 
[a] Share parent would have tak- 


en if living.—(1) In general. Wil- 
liamson vy. Youngs, 203 N.W. 28, 200 
Iowa 672. (2) “Upon the decease of 
my said wife . to my children, 
the descendants of any deceased child 
to take the share their parent would 
have taken if living.’’ In re Melcher, 
DA EAS G95 2 aie valle geOl’ Ok meet CSN) ee Ebene En 
. shall die before my wife i 
share which would go to my deceased 
child or children if living, shall be 
divided among his... . children.” 
Bullock v. Miltberger, 142 P. 950, 92 
Kan. 900. (4) “If either . (re- 
maindermen), die leaving issue, ei- 
ther before me or before my said 
wife, then the issue . Shall take 
the share which his, her or their par- 
ent would have taken if living at her 
death.” The words “if living at her 
death” clearly indicate that the re- 
maindermen must survive the death 
of the life tenant. People v. Byrd, 
ST INE 29 358253) L223. 


8. _Knapp v. Clark, 146 N.Y.S. 926, 
84 Misc. 205; Caples v. Ward, 179 S. 
Wi 8567 LOT) Tex. 384i" faff (Civ. App.) 
170 S.W. 816]; Compton v. Rixey’s 
Hx’rs, 98 S.H. 651, 124 Va, 548, 5 A. 
L.R. 465. 


9. Ill.—Corson vy. Thornburn, 
N.E. 144, 323 Ill. 338. 


N.J.—Kinkead v. Ryan, 55 A. 7380, 
65 N.J.Hq. 726 [mod 53 A. 1053, 64 
N.J.Eq. 454]. 


N.Y.—Livingston v. Greene, 52 N.Y. 
118; Ackerman v. Ackerman, 71 N.Y. 
S. 780, 63 App.Div. 370; In re Munroe, 
LING Yas ua Somme LO EVE SCueLO Sa lathedens 
N.Y.S. 905, 190 App.Div. 884], 


Ohio.—McCarthy v. Hansel, 4 Ohio 
App. 425; McCarthy y. Hansel, 25 
Ohio ‘CiriGuNes, 2838, 


Pa.—Appeal of Reed, 11 A. 787, 118 
Pa. 215, 4 Am.8.R. 588; Bowlby’s Es- 
tate, 4 Pa.Dist. 108. 
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the time for distribution is a circumstance indicat- 
ing a vested estate. 


[§ 1724] (c) Limitation Over on Remaindermen’s 
Death without Issue, Children, or Heirs.1° 
words in the gift over postpone the time of vest- 
ing,?° where there is a present gift in remainder the 
remainder is not rendered contingent by a gift 
over if the remaindermen die without issue,?+ chil- 


Unless 


B.C.—Glendenning y. Dickinson, 15 
C. 354. 


10. Substitutionary gifts to heirs 
see supra § 1363. 


11. BHbhey v. Adams, 25 N.H. 1013, 
135 Ill. 80, 10 L.R.A. 162; Ahrens y. 
Ahrens, 268 Ill.App: 88; Taylor v. 
Taylor, 92 N.W. 71, 118 Iowa 407, 8 
Prob.Rep.Ann. 163; Robb v. Belt, 12 
B. Mon. (Ky.) 643; Riley v. Kirk, 253 
S.W. 50, 213 Mo.App. 381. 


12. Delaware County Trust Co. v. 
Hanby, (Del.Ch.) 165 A. 568; Hycles- 
heimer v. Hunter, 147 N.Y.S. 958, 162 
App.Div. 643, 13 Mills Surr. 145; Me- 
Gil’s Appeal, 61 Pa. 46. 

13. Delaware County Trust Co. v. 
Hanby, (Del.Ch.) 165 A. 568. 

14. Construing “or” as “and” gen- 
erally see supra § 1145. 

15. Ill.—Thomas v. Stoakes, 159 N. 
E. 269, 328 Ill. 115; Boys v. Boys, 159. 
IN SES ZL Ts2s Ul 475 

Ky.—Brown vy. Blackwell, 200 S.W. 
13, 178 Ky. 797; Fischer v. Stoepler, 
153. 5S. W.-420, foo) Ky~ Sie 


N.Y.—Miller v. Gilbert, 38 N.E. 979, 
144 N.Y. 68. 


S.C.—Wood v. Wood, 128 S.E. 837, 


132 S.G, 120. 


Va.—Crews’ Adm’r vy. Hatcher, 21 
S.E. 811, 91 Va. 378; Chapman vy. Chap- 
man, 18 S.E. 913, 90 Va. 409. 


16. Burkley v. Burkley, 109 A. 687, 
266 Pa, 338. 


17. Bates y. Gillett, 24 N.E. 611, 
132 Tl. 287. 


18. Sorrels v. McNally, 105 So. 106, 
89 Fla. 457; Dickerson vy. Morse, 202 
N.W. 601, 200 Iowa 115; Schrader v. 
Schrader, 139 N.W. 160, 158 Iowa 85; 
In re Valentine’s Will, 196 N.Y.S. 398, 
119 Mise. 442; In re McQueen’s Will, 
163 N.Y.S. 287, 99 Mise. 185; In re 
Brown’s Hstate, 187 A. 132, 289 Pa. 


101; In re Bechtel’s Estate, 85 Pa.Su- 
eer 14; Long’s Estate, 39 Pa.Super. 
) oO . 

19. Divesting vested estates or in- 


terests' see infra § 1743. 


Gifts over on death without issue 
in gemeral see supra §§ 1329-1336. 


20. Iowa.—Bladt y. Bladt, 181 N. 
W. 765, 191, Iowa 1344. 


Md.—Booth v. Eberly, 91 A. 767, 12 
Md. 22. 4 


N.Y.—Paget v. Melcher, 51 N.E. 2 
156 N.Y. 399. . 


N.C.—Hales vy. Griffin, 22 N.C. 425. 


Or.—Adkinson y. Blomquist, 274 P. 
312, 128°Ort 271. : 


R.I—Ross v. Nettleton, 52 A. 676, 
24 RI. 124. 


21. Ga.—Sumpter vy. Carter, 42 S. 
H. 324, 115 Ga. 898, 60 L.R.A, 24: 


For later cases, developments and changes in the law see Annotations, same title and section number 


Ka. 


§§ 1724-1725] © 


dren,?? descendants,?* or heirs,?4 but the remainder 
vests subject to be divested if the remaindermen die 


without issue, children, or heirs.?° 


[§ 1725] (19) Remainder to Life Tenant’s Issue, 
or, in Default, to Others?*—(a) In General. 
devise is to the life tenant’s children if he should 
have any, and if not, over to others, the remainders 
are both contingent until the birth of a child to the 
On such birth the remainder vests 


life ‘tenant.27 


Chewning v. Shumate, 32 S.E. 544, 106 
, Ga. 751. But see Griswold v. Greer, 
18 Ga. 545, 546 (under a devise to a 
life tenant and at her death the prop- 


erty is to ‘vest, absolutely, in fee 
simple, in my daughter . . if then 
living, and her issue, if any; but if 


my said daughter should at that time, 
be dead without issue, or afterwards 
die, leaving no issue, then . 
among the lawful children,” the re- 
mainder to the testator’s daughter 
was contingent resting on the condi- 
tion of her surviving her mother with 
issue). 


Ill.—Smith vy. Chester,.112 N.E. 325, 
272 Til. 428, Ann.Cas.1917A 925; Lach- 
enmeyer vy. Gehlbach, 107 N.E. 202, 
266 Ill. 11. 


Iowa.—Dowd v. Scally, 174 N.W. 
938 [aff 184 N.W. 340]; Callison v. 
Morris, 98 N.W. 780, 123 Iowa 297. 


Ky:—Dunn y. Dunn, 232 S.W. 40, 
191 Ky. 817. 


Mey v. Weymouth, 68 Me. 


Md.—Marshall v. Safe Deposit, ete., 
Co., 60 A. 476, 101 Md. 1; Ridgely v. 
Ridgely, 59 A. 7381, 100 Md. 230. 


Mass.—Kimball v. Tilton, 118 Mass. 
pea Blanchard y. Blanchard, 1 Allen 
3. 


Mich.—Hadley vy. Henderson, 183 N. 
W. 75, 214 Mich. 157. 


N.H.—Symmes  v. 
137. 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Hampton 
v. Newkirk, 115 A. 656, 93 N.J.Eq. 
270; Freund v. Freund, 110 A. 449, 91 
N.J.Eq. 80; Dilts v. Clayhaunce, 62 
A. 672, 70 N.J.Eq. 10; Howell v. Gif- 
ford, 538 A. 1074, 64 N.J.Eq. 180; Max- 
well v. McCreery, 41 A. 498, 57 N.J. 
Hq. 287. 


N.Y.—McLean v. McLean, 101 N.E. 
178, 207 N.Y. 365; Riker v. Gwynne, 
G4 Nes 1632552010 INDY. 143; In are 
Traver, 55 N.E. 406, 161 N.Y. 54; Mat- 
ter of Farmers’ L. & T. Co., 104 N.Y.S. 
1127, 119 App.Div. 104 [aff 100 N.Y.S. 
862, 51 Mise. 162, 5 Mills Surr. 436 
(mod 82 N.E. 181,189 N.Y. 202)]. 


N.C.—Little v. Brown, 36 S.E. 175, 
L2G. IN: Co 152. 


Ohio.—-Millier v. Miller, 10 Ohio N.P. 
N.S. 630. 

Pa.—In re Scull’s Estate, 94 A. 476, 
249 Pa. 57; Letchworth’s Appeal, 30 
Pa. 175; Menoher’s Estate, 18 Pa. 
Super. 335; Glading’s Hstate, 13 Pa. 
Dist. 314, 29 Pa.Co. 485; In re Adams’ 
Estate, 27 Pittsb.Leg.J. N.S. 331. 


R.I.—Rhode Island Hospital Trust 
Co. v. Noyes, 58 A. 999, 26 R.I. 323; 
In re Heath, 12 RI. 479. 


S.c.—Meyer v. Matthews, 108 S.E. 
ATA whey S.Cariaee 

Tex.—Flores v. De Garza, (Commn. 
App.) 44 S.W.(2d) 909 [aff (Civ.App.) 
27 S.W.(2d) 894] 

Va.—Hunter v. Haynes, 1 Wash. (1 
Was vests 

Ont.—Griffith v. 
Ch, .145. 


Libbey, Smith 


Griffith, 29 Grant 
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der.?° 
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in the child,?’ thereby defeating the second remain- 
Where there is a devise to the life tenant’s 


surviving issue or children, or, in default of issue 


If a 


Definite or indefinite failure of is- 
ste: 
In general see supra § 1331. 


Creation of estates tail and defeasi- 
chee See supra §§ 15538, 1554, 


22. Conn.—Mahoney v. Mahoney, 
120 A. 342, 98 Conn. 525; Austin v. 
Bristol, 40 Conn. 120. 


Ga.—De Vane y. Young, 
661, 154 Ga. 832; Cock v. Lipsey, 
S.E. 628, 148 Ga. 322. 


Ill. Smith y. Dellitt, 94 N.E. 113, 
249 Ill. 113. 


Ky.—Spacey v. Close, 212 S.W. 127, 
184 Ky. 523; Fulton v. Teager, 209 S. 
Wis 050; LSae ISVoosies Ae Orsy ine! . We 
Lansing’s Ex’rs, 59 S.W. 854, 109 Ky. 
518, 22 Ky.L. 1064; Roach v. Dance, 
80 S.W. 1097, 26 Ky.L. 157. 


N.Y.—Avery v. Everett, 18 N.E. 148, 
110. N:Y: 317, 6 Am.S:R. 368, 1 TRA. 
264; West v. Reynolds, 5 N.Y.S. 942, 
Hieruna63s Lath 2B2ONeIaAS38, Mel TaN, 
Y. 654]; Black v. Williams, 4 N.Y.S. 
243, 51 Hun 283; Pfister v. Writer, 68 
N.Y.S. 976, 33 Misc. 701; Greene v. 
Fitzgerald, 165 N.Y.S. 36. 


Ohio.—Collins y. Collins, 
Sitearouse 


Pa.—Campbell’s Est., 
287. 


23. 


115 SE. 
6 


40 Ohio 
10 Pa.Dist. 


Ranhofer v. A. C. & H. M. Hall 
Réalty Co., 128° N.¥-S!°2330,-943 App. 
Div. 237; Long’s Estate, 39 Pa.Su- 
per. 323 (death within a certain time); 
Wiering v. Waring, 32 S.E. 150, 96 Va. 


24 Ky.—Lewis v. 
S.W. 426, 24 Ky.L. 381. 


Neb.—Davis v. Davis, 185 N.W. 442, 
107 Neb. 70. 


N.C.—Alexander v. 


Shropshire, 68 


Fleming, 130 S. 


Hi. 86%, “L190 SING. > Silo; Karkman® We 
Smith, 94 S.H. 423, 174 N.C. 603; Wool 
v. Fleetwood, 48 S.E. 785, 136 N.C. 


ae 67 L.R.A. 444, 9 Prob.Rep.Ann. 
R.L—Rhode Island Hospital Trust 
Conv. FitzGerald, 142 A. 330, 49 RAL. 


S.C.—Walker v. Alverson, 68 S.E. 
966, 87 S.C..55, 80 L.R:A.N.S. 115. 


Tenn.—Petty v. Moore, 5 Sneed 126; 
Hays v. Collier, 2 Sneed 585. 


Va.—Gish v. Moomaw, 15 S.E. 868, 
89 Va. 345. 


25. Ga.—Sumpter v. Carter, 42 S.E. 
324, 115 Ga. 8938, 60 L.R.A. 274. 


Ky.—Fulton v. Teager, 209 S.W. 
535, 183 Ky. 381; Forsythe v. Lans- 
ing’s Ex’rs, 59 S.W. 854, 109 Ky. 518, 
22 Ky.lL. 1064; Roach vy. Dance, 80 
S.W. 1097, 26 Ky.L. 157. 


Md.—Ridgely v. Ridgely, 59 A. 731, 
100 Md. 230. 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Hampton 
v. Newkirk, 115 A. 656, 93 N.J.Eq. 270; 
Moaxivell v. McCreery, 41 A. 498, 57 
N.J.Eq. 287. 

N.Y.—Avery v. Everett, 18 N.E. 
TVO. ANiwag oil 7,6 On Attar Sakt. <3'68) 0d alka 
264; Goerlitz v. Malawista, 8 N. 
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or children surviving, a remainder over to others, 
the gift to the life tenant’s issue surviving is contin- 
gent if the words of survivorship relate to a time 
“subsequent to the testator’s death,?° while the re- 
mainder over to others is contingent, as it is depend- 
ent on an event which is uncertain,®! particularly 


832, 56 Hun 120. 


N.C.—Kirkman vy. 
423, 174 N.C. 603. 


Pa.—Campbell’s Est., 
287. 


R.I.—Rhode Island Hospital Trust 


Smith, 94 S.E. 


10 Pa.Dist. 


ne v. FitzGerald, 142 A. 330, 49 R.1I. 
26. Operation of rule in Shelley’s 


Case see supra §§ 1580-1604, 


27. Cooper. v. Hepburn, 15 Gratt. 
(G6 V a.) 551% 


28. Cooper v. Hepburn, supra. 


Members of class coming into be- 
ing’ see infra § 1730. 


29. See infra § 1749. 
30. See infra § 1732. 


Life tenant’s children or issue as 
class see infra § 1730. 


31. U.S.—Doe ex dem. Poor v. Con- 
Sidine, 6 Wall. 458, 18 L.Ed. 869: 


Conn.—-Allen v. Almy, 89 A. 205, 87 ~- 
Conn. 517, Ann.Cas.1917B 112; Perry 
v. Bulkley, 72 A. 1014, 82 Conn. 158; 
eae v. Castle, 56. A. 854, 76 Conn. 

ve 


Ill.—Edmiston v. Donovan, 133 N.E. 
237, 300 Ill. 521; Hill v. Sangamon 
Loan & Trust Co., 129 N.E. 554, 295 
Ill. 619; Blakeley v. Mansfield, 113 N. 
BH. 38, 274 11]. 133; Smith v. Chester, 
112 N.H. 325; 272 Ill. 428, Ann.Cas. 
1917A 925; Goll aday. v. Knock, 85 N. 
E. 649, 235 Ill. 412 Loverr Boatman v. 
Boatman, 65 N.E. 81, 198 Ill. 414]. 


Ind.—Burrell v. Jean, 146 N.E. 754, 
196 Ind. 187; Hays v. Martz, 89 N.E. 
303, 90 N.E. 309, 173 Ind. 279 [rev 84 
N.E. 546, 45 Ind.App. 704]. 


Md.—Cowman v. Classen, 144 A. 
867, 156 Md. 428; Schapiro v. Howard, 
78 A. 58, 113 Md. 360, 140 Am.S.R. 
414; Lewis v. Payne, 77 A. 321, 113 
Md. 127, °30 L.R.A.N.S. 908; . Lee v. 
O’Donnell, 52 A. 979, 95 Md. 538; Gar- 
rison Vi Hill, 283A. L062; 79 idle Ts: 
47 Am.S.R. 363; Larmour v. Rich, 18 
A. 702, 71 Ma. 369; Demill v. Reed, 17 
A. 1014, 71 Md. 175 


Mass.—Boston Safe Deposit & 
Trust Co. v. Stratton, 156. N.E. 835, 
259 Mass. 465; Dunn v. Sargent, 101 
Mass. 336. 


Mich.—Fitzhugh v. Townsend, 27 
N.W. 561, 59 Mich. 427. 


Mo.—Hartnett v. Langan, 222 S.W. 
403, 282 Mo. 471. 


N.C.—Vinson v. Wise, 75. S-B. 732) 
159 N.C. 653;° Watson v. Smith, 14 S. 
EK. 640, 110 N.C. 6, 28 Am.S.R. 665. 


R.I.—Dorrance y. Greene, 104 A. 12, 
41 R.I. 444; Tingley v. Harris, 40 A. 
346, 20 R.I. 517; Brown v. Williams, 
BS Iaisiis aQe 

S.C.—Black yv. 
121 S.C. 243; Lemmon v. 
S.E. 852, 1138 8.C. 532; McCreary v. 
Coggeshall, DS, itn O7Sie a SiGe ee 
7 L.R.A.N.S. 433, 7 Ann.Cas. 693; Peo- 
ple’s Loan, etce., Bank v. Garlington, 
SOS By, sid 84 Soeur SUuSee 7) GA eters 
800; McElwee v. Wheeler, 10 S.C. 
3892; Eaber v. Police, 10 S.C. 376. 


Tenn.—Rutherford v. Rutherford, 


Todd, 113 -S:;E. 793, 
McElroy, 101 


636 [69 O.3.] 


where there ave words of survivorship in the re- 
These contingent remainders are 


mainder over.*? 


alternate remainders with a double aspect.*? 
cording to some decisions, the second limitation is a 
“vested contingent remainder,’’** or a vested remain- 
The estate in remain- 
der is vested at least in the secondary sense that it 
is transmissible or devisable,*® subject to be divested 
in the hands of a transferee, heir, or devisee by the 
birth of a child to the life tenant,?* or by the sur- 
vival of the life tenant’s child on the life tenant’s 


der subject to be divested.*° 


death as the will may provide.** 


[§ 1726] (b) Effect of Statutory Provisions. 


92 S.W. 1112, 116 Tenn. 383, 115 Am. 
Sa LIS. G 


Vt.—In re Field’s Estate, 143 A. 280, 
101 Vt. 242. 


Va.—Commonweaith v. Wellford, 
76 S.H. 917, 114 Va. 372, 44 L.R.A.N.S. 
419: Allison v. Allison s Ex'rs, 44 S.E. 
904, 101 Va. 5387, 63 L.R.A. 920. 


fne-—=Doerw. Selby, 2 ob. é&C.. 926; 
9 F.C.L. 926, 107 Reprint 626; Gocd- 
right v. Dunham, 1 Dougl. 264, 99 Re- 
print 173; Doe v. Elvey, 4 East 313, 
102 Reprint 851; Loddington v. Kime, 
Jj Ld.Raym. 203, 1 Salk. 224, 91 Re- 
print 198; Doe v. Burnsall, 6 T.R. 30, 
101 Reprint 419; Doe v. Holme, 2 W. 
Bl. 777. 96 Reprint 454, 3 Wils.C.P. 
237, 95 Reprint 1032. 

fa] In Pennsylvania (1) accord- 
ing to some decisions, bo'h remain- 
ders are aiternative contingent re- 
mainders. Way v. Gest, 14 Serge. & R. 
40; In re Stille’s Hstate, 69 Pa. Su- 
per. 56. (2) According to other de- 
cisions, the second limitation is vest- 
ed (In re Massey’s Estate, o3 A. 1087, 
235 Pa. 289) (3) or vested subject to 
be divested on birth or survival of is- 
sue (In re Neel’s Wstate, 97 A. 502. 
252 Pa. 394: In re Packer’s Wstate, 92 
A. 70, 246 Pa. 116; In re Stille, 25 Pa. 
Dist. 807; In re Hubbert’s Estate, 6 
Pa.Dist. 96). 


Limitations dependent on contin- 
gency see supra § 1706. 

32. Culley v. Elford, 65 So. 381, 
187 Ala. 165; Crawford v. Clark, 36 S. 
EH. 404, 110 Ga. 729, 6 Prob.Rep.Ann. 
15; Watkins v. Watkins, 29 Ohio N.v. 
N.S. 89; Reiff’s Estate, 16 A. 636, 124 
Pa. 145 [eff 5 Pa.Co. 512, 22 Wkly.N.C. 
62]; Mechanics’ Nat. Bank v. Buck- 
man, 56 Pa.Super. 285. 


33. U.S.—Doe ex dem. Poor v. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869. 


Conn.—Allen v. Almy, 89 A. 295, 87 
Conn. 517, Ann Cas.1917B 112; Thom- 
as v. Castle, 56 A. 854, 76 Conn. 447: 
Johnson vy. Edmond, 33 A. 503, 65 
Conn. 493. 

11—EHdmiston v. Donovan, 133 N. 
Belo COO. lls 621" Elev. ‘Sanga= 
mon Loan & Trust Co., 129 N.E. 554, 
295 Ill. 619. 

Ma.—Schapiro v. Howard, 78 A. 58, 
113 Md. 360, 140 Am.S.R. 414; Lew- 
is v. Payne, 77 A. 321, 113: Md. 127, 30 
L.R.A.N.S. 908. 


N.C.—Watson vy. Smith, 14 S.H. 640, 
110 N.C. 6, 28 Am.S.R. 665. 

Pa.—Waddell vy. Rattew, 5 Rawle 
231; Stump v. Findiay, 2 Rawle 168, 
19 Am.D. 632. 

S.C.—McCreary v. Coggeshall, 53 
WH. 978, 74 S.C. 42, 7 L.R.A.N.S. 433, 
Ann.Cas. 693. 

Vt.—In re Field’s Estate, 143 A. 280, 
101 Vt. 242. 


S. 
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Under statutes providing that an estate in remainder 
is vested if there is a person in being who would have 
the immediate right to possession on the termination 
of the preceding estate,?® where there is a devise to 
the life tenant’s surviving issue,*® or, in default 
thereof, to others, the second limitation to others 
is contingent according to some decisions.*4 Accord- 
ing to other decisions, the second limitation is a 
“vested contingent remainder,’*? a vested right to a 
contingent interest, a contingent remainder vesting: 
as a right on the testator’s death and in interest and 
possession on the life tenant’s death without issue,** 


or a vested remainder subject to be divested if the 


Eng.—Doe v. Elvey, 4 East 313, 102 
Reprint 851: Loddington v. Kime, 1 
Ld.Raym. 203, 1 Salk. 224, 91 Reprint 
198; Doe v. Burnsall, 6 T.R. 30, 101 
Reprint 419. 


[a] “These contingent remainders 
are alternate remainders. Each is of 
a fee, but only one-is intended to, or 
can by any possibility, take effect. 
The second named is a substitution 
for the first, and not subsequent to it. 
The one fee is in no way limited upon 
the other. If the first attaches, the 
second utterly tails. Such an elter- 
native limitation has heen called a 
limitation with a double aspect. None 
of the conditions which compel a 
resort to the dcctrine of executory 
devises to s°ve the second gift exist.” 
Thomas v. Castle, 56 A. 854, 855, 76 
Conn. 447, 


Alternative remsinders: 

In general see supra § 1660; Deeds § 
289: Iistates § 140. 

Becoming vested see infra § 1749. 
Executery devise: 

Contingency of see supra § 1669 et 
seq. 

Provisions creating see supra § 1665. 


34. Johnson v. Edmond, 33 A. 503, 
5 Conn. 493; Beckley v. Leffengweli, 
7 A. 766, 57 Conn. 1638. ’ 


_ Effect of statutory provisions see 
infra § 1726. 


35. Ga-—Shoup v. Williams, 98 S. 
E. 348, 148 Ga. 747: Speer v. Roach, 
90 S.B. 57, 145 Ga. 852. 


Ind.—Abernathy v. McCoy, 154 N.E. 
682, 91 Ind. App. 574. 


Ky.—Lepps v. Lee, 16 S.W. 346. 


Mass.—Trumbull v. Trumbull, 21 
N.E. 366, 149 Mass. 200, 4 L.R.A. 117. 


N.H.—Holmes v. Alexander, 134 A. 
536, 82 N.H. 380; Dana v. Sanborn, 
46 A, 1053, 70 N.EL 152; Parker ‘v: 
Ross, 45 A. 576, 69 N.H. 213; Vande- 
eek v. Rollins,’ 3) A... 625, 63° NA. 


N. J.—Durand v. Ward, 147 A. 548, 
105 N.J.Eq. 274; Fidelity Union Trust 
@o. v. Bond, 141A. 574, 1027 Neha: 
494: Miers vy. Persons, 111 A. 638, 92 
N.J.Eq. 17; Trenton Trust & Safe 
Dep. Co. v. Robinson, 89 A. 751, 83 N. 
J.Eq. 226; Farmers’ Trust Co. or Mt. 
Holly v. Borden, 89 A. 985, 883 N.J.Eq. 
222; Potter v. Nixon, 86 A. 444, 81 
N.J.Eq. 338 [aff 91 A. 1070, 82 N.J.Kq. 
6611: Van Houten v. Hall, 64 A. 460, 
Ti N.J.Mq. 626. 


W.Va.—Patton v. Corley, 
120, 107 W.Va. 318. 


36. Daskam v. Lockwood, 130 A. 
92, 103 Conn. 54; Bartram y. Powell, 
89 A. 885, 88 Conn. 86; Allen v. Almy, 
89 A. 205, 87 Conn. 517, Ann.Cas.1917B 
112; Perry v. Bulkley, 72 A. 1014, 82 
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life tenant dies with issue.*® 


The effect of the New 


Johnson v. Edmond. 33 A. 
503, 65 Conn. 493; Boston Safe Denos- 
it & Trust Co. v. Stratton, 156 N.E. 
885, 259 Mass. 465; Whitman v. Whit- 
ney, 116 N.E. 893, 228 Mass. 18; Shaw 
v. Eckley, 47 N.B. 609, 169 Mass. 119; 
Dunn v. Sargent, 101 Mass. 336; 
Farmers’ Trust Co. of Mt. Holly v. 
Borden, 89 A. 985, 83 N.J.Eq. 222. 


[a] “The term ‘vested’ es applied 
to remainders, has unfortunately 
been used in English and American 
law with two meanings. It may sig- 
nify,simply a remainder so far vest- 
ed as to be capable of alienation, and 
the subject of succession by inherit- 
ence. It may also signify a remain- 
der so absolutely vested that the re- 
mainderman is certain to come into 
possession immediately upon the ter- 
mination of the preceding estate.’’ 
Johnson v. Edmond, 33 A. 503, 505, 65 
Conn. 492, 499 [quot Bartram v. Pow- 
ell, 89 A. 885, 887, 88 Conn. 86]. 


Serr Bene ee by devisee see infra § 
Descent of contingent remainder 
see Descent and Distribution § 24, 


_ Future or contingent interests sub- 
ject to devise see supra §§ 113-115 in 
CSC ode 

37. Beckley v. Leffingwell, 
166; 5%Conn. Wes. 

Divesting vested estates or inter- 
ests see infra § 1744. 

33. Carpenter v. Perkins, 74 <A. 
1062, 838 Conn. 11; Boston Safe De- 
posit & Trust Co. v. Stratton, 156 N.E. 
885, 259 Mass. 465: Stone v. Rradlee, 
66 N.E. 708, 188 Mass. 165: Shaw v. 
Eckley, 47 N.E..609, 169 Mass. 119; 
Cummings y. Stearns, 37 N.E. 758, 161 
Mass. 506. 


39. See supra § 1704. 


40. Devise or bequess to surviving 
Verges of life tenant see infra § 
L . 


41. Meyer v. Superior Court in and 
for City and County of San Francisco, 
254 P. 1108, 200 Cal. 776; Truesdell v. 
Pierce, 13.7. Nov.s. 849). 1ben AimaDine 
458; Matter of Keogh, 98 N.Y.S. 433, 
112 App.Div. 414 [mod 95 N.Y.S. 191. 
47 Mise. 37, and aff 79 N.E. 1109, 186 
N.Y. 544]; In re Sackett, 218 N.Y.S. 
385, 128 Misc. 240. 

42. In re Turner’s Will, 205 N.Y-.S. 
712, 210 Avp.Div. 221 [aff 200 N.Y.S. 
476, 206 App.Div. 294 (mod on other 
grounds sub nom. In re Wolfe, 201 N. 
Y.S. 958, 207 App.Div. 887), and aff 
147 N.B. 206, 239 N.Y. 585]. 


43. In re Johnson’s Will, 253 N.Y. 
S. 241; 233 App. Div. 587. 


44, Wilson v. White, 15 N.E. 749, 
109 N.Y. 59, 4 Am.S.R. 420; Hennessy 
v. Patterson, 85 N.Y. 91. 


45. In re Watson’s Will, 186 N.E. 


Conn. 158; 


Ete AS 


787, 262 N.Y. 284; Wadsworth v. Mur- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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York decisions seems to be that the remainder vests 
in the second remaindermen in so far as permitting 
their interests to be descendible, devisable, or alien- 
able under the statute providing that future estates, 
vested or contingent, are descendible, devisable, or 
Accordingly, if a second remainderman 
predeccases the life tenant, his heirs in the case of 
descent, his devisee in the case of a devise, or his 
transferee in the case of a transfer take the interest 
which he had subject to defeasance if the life ten- 
If, however, by the terms 
the second remainderman must also 
survive the life tenant,4? distribution will be made 
only to those remaindermen living at the life ten- 
Similarly, where the devise is to the 


alienable. 


ant dies leaving issue.*® 


of the will, 


ant’s death.*§ 
life tenant, and, if he has issue, to 


default of issue, to others, the second limitation is 
vested subject to be divested if the life tenant has 


children.*® 


[§ 1727] (20) Remainder to Life Tenant’s Heirs, 


or, in Default, to Others. Whers2 
or bequest in remainder to the life 
bodily heirs, or, in default of heirs, 


TAY ODS N 91055 L6f ING. 2:04,0 76 
Am.S.R. 265: In re Banker’s Estate. 
228 NYS. 522, 223 Anp.Div. 496 [aff 
T6CMNGEE DOO. c4Sy NY. 596) in, re 
Haggerty, 112 N.Y.S. 1017, 128 Ann. 
Div. 479 [aff 87 N.E. 1120, 194 N.Y. 
550]; Foley v. Foley, 17 Hun 235 [aff 
In re Bayley’s Bs tate, 
259 N.Y.S. 140, 144 Misc. 190: In re 
Leonard’s Will, 256 N.Y.S. 255, 143 
Misc. 172; In re Rowland’s Willi, 248 
N.Y.S. 428.139 Misc. 335; In re Acker- 
man’s Will, 244 N.Y.S. 632, 137 Misc. 
910; In re Woodruff’s Will. 237 N.Y.S 
417. 135 Misc. 203; Bank of New York 
& Trust Co. v. Hamersley, 202 N.Y.S. 
35, 121 Mise. 730 fmod..on:’ other 
grounds 205 N.Y.S. 544, 210 App.Div. 
571; Weeks v. Guerin, 200 N.Y.S. 
387 121 Mise. 231: See Matter of 
Southerland, 5 N.Y.St. 369 (where a 
devise over was held vested subject 
to be divested if a prior legatee 
reached twenty-one years of age). 


46. Wadsworth v. Murray, 55 N.E. 
910,161 N.Y. 274, -76 Am.S.R. 265; 
Hennessy v. Patterson, 85 N.Y. 91; 
Ham v. Van Orden, 84 N.Y. 257; In re 
Johnson’s Will, 253 N.Y.S. 241, 233 
App Div. 587; In re Turner’s Will, 
205 N.Y.S. 712, 210 App.Div. 221 [aff 
200 N.Y.S. 476, 206 App.Div. 294 (mod 
on other grounds sub nom. In re 
Wolfe, 201 N.Y.S. 958, 207 App.Div. 
837, and aff 147 N.E. 206, 289 N.Y. 
585)]; Sage v. Wheeler, 
1107, 3 Ap».Div. 38 [aff 52 N.E. 1126, 
158 NeY. 6791; Weeks v. Guerin, 200 
WeYase oot ual Maser 133i. Seeziny re 
Smith’s Will, 200 N.Y.S. 538, 205 App. 
Div. 499 (where the devise in remain- 
der was to A if alive, otherwise to B, 
the interest of B was contingent but 
descendible). 


Cross references: 

Absolute vesting on death of life ten- 
ant without issue see infra § 1744. 

Conveyance by devisee see infra § 
2686 

Descent of contingent remainder see 
Descent and Distribution § 24. 


Future or contingent interests sub- 
ject to devise see Supra §§ 113-115 
Ts. 6 Set. de J 


47. Devise or bequest to: 
Person surviving see infra § 1735. 
Survivors see infra § 1734. 

48. Hennessy v. 


tenant’s heirs, or 


Patterson, 85 N.Y. | 


WILLS 


heirs.® 


such issue, or, in | - ars 
Ie its is uncertain.5® 


[69 C.J.] 637 


to others, the gift to the life tenant’s heirs is con- 
tingent ordinarily,®® and since the remainder over 
is dependent on the uncertain event as to whether the 
life tenant will leave heirs, it is also contingent.*! 
In such ease the remainders are alternate or coneur- 
rent as distinguished from a remainder followed by 
an executory devise.°? 
however, the remainder over to others, is vested sub- 
ject to be divested if the life tenant dies leaving 


According to some decisions, 


[§ 1728] (21) Limitation Over on Death of Life 
Tenant without Issue or Heirs. 
devise to a hfe tenant with a limitation over if the 
life tenant dies without issue or heirs,°* the remain- 
der is contingent,°*® as it depends on an event which 
According to some decisions, how- 
ever, the estate in remainder is vested in those re- 
maindermen who are in being subject to be divest- 


Where there is a 


ed®* if the life tenant dies leaving issue or heirs.°§ 


there is a devise 
a remainder over 


%t; In re Ackerman’s Will, 244 N.Y. 
S. 632, 137 Misc. 910; In re Parsons’ 
Will, 207 N.Y.S.°772, 124 Misc. 394 [aff 
210 N.Y.S. 899]; In re Finstein’s Es- 
tate, 184 N.Y.S. 69, 1f8 Misc. 105. 


49. In re Allison, 102 N.Y.S. 887, 
53 Misc. 222, 6 Mills Surr. 84 [aff 107 
N-Y.S. 1119, 122 App. Div. 898 (aff.87 
N.E. 1114, 194 N.Y. 540)]. 


50. See infra § 173 

51. Arnold v. Wells, 131 So. 400, 
100 Fla. 1470; Fuller v. Fuller, 146 
N.E. 174, 315 Ill. 214; Ortgiesen v. 
Ackerman, 143 N.E. 103, 311 Ill. 492; 
Brinkerhoff v: Butler, 129 N.B. 742, 
296 Ill. 368; Froman Vv. Froman, 194 
S.W. 809, 175 Ky. 586; Hartnett v. 
Langan, 222 S.W. 408, 282 Mo. 471 


Tevis v. Tevis, 167 S.W. 1003, 259 Mo. 
19, Ann.Cas.1917A 865. 


Limitations dependent on contin- 
gency see Supra § 1706. 


52. Arnold v. Wells, 131 So. 400, 
100 Fla. 1470; Fuller v. Fuller, 146 
N.B. 174, 315 Ill. 214; Ortgiesen v. 


Ackerman, 143 N.E. 103, 311 111. 492, 
Alternate remainders: 

In general see supra § 1660; states 
§ 140. 

Distinguished from executory devise 
see supra § 1663. 


53. In re White’s Estate, 165 A. 
863, 112 N.J.Eq. 546; In re Wenrich’s 
Estate, 62 Pa.Super. 257, 261. 


[a] In Wisconsin (i) under St. 
(1921) § 2037, providing, as does the 
New York statute, that an estate shall 
vest when there are persons “in be- 
ing’ who would have an immediate 
right to possession on the termination 
of the preceding estate (See supra § 
1704), (2) a devise to the life tenant’s 
heirs, or, in default of heirs, to oth- 
ers, the second limitation is vested 
subject to be divested if the life ten- 
ant dies leaving heirs (Brown v. Hig- 
gins, 193 N.W. 84, 180 Wis. 253). See 
supra § 1726. 


54, Remainder by- implication to 
life tenant’s issue or heirs see supra 
§ 1656. 

55. Conn.—Smith v. 
Conn. 107, 48 Am.D. 146. 


Ga.—Wiley v. Wooten, 78 S.E. 335, 
140 Ga. 16. 


Il].—Bond v. 


Pendell, 19 


Moore, 86 N.E. 386, 


[§ 1729] (22) Remainder Limited on Estate Tail. 
In the case of a devise in fee with a limitation over 
if the devisee dies without issue,®® the remainder®® 
is vested,®+ unless words of survivorship in the 


2906; Ti, 576: 

Ky.—Roy v. West, 238 S.W. 167, 194 
Ky. 96. 

Or.—Love v. Linstedt, 147 P. 935, 
76 Or. 66, Ann.Cas.1917A 898. 


Eng.—Goodtitle- v. Billington, 2 
Dougl. 753, 99 Reprint 481. 


56. Smith v. Pendell, 19 Conn. 107, 
48 Am.D. 146. 


Limitations denendent on contin- 
gency see supra § 1706. 


57. Divesting vested estates or in- 
terests see infra § 1744, 


58. Kilgore v. Kilgore, 26 N.E. 56, 
127 Ind. 276; In re Ogden, 26 Pa.Dist. 
515; Waegner’s Est., 16 Pa.Dist. 184; 
Crawford’s Estate, 16 Montg.Co. (Pa.) 
97. See In re Havsgaard’s Estate, (S. 
D.) 238 N.W. 130 (devise for life, 
devisees to become absolute owners 
on birth of issue, but property other- 
wise to go to church, was held to de- 
vise life estate to devisees, with re- 
mainder in fee to church subject to 
divestiture by birth of issue). 

59. Estates tail in general see su- 
pra §§ 1570-1579. 


60. Estate tail as sufficient to sup- 


port remainder see supra § 1658; Es- 
tates § 142. 
61. Gould v. Leadbetter, (Me.) 150 


A. 375 [quot 4 Kent Comm. (1st ed) p 
195]; Moore v. Rake, 26 N.J.Law 574; 
Taylor v. Taylor, 63 Pa. 481, 3 Am.R. 
569 [cat Smith & Dormer v. Packhur Sts 
3 Atk. 15 * 26 Reprint 881]; Green vy, 
Bdwards, he AVESS cole Eos it Ann.Cas., 
1912B 41. Bal see Linn v. Alexander, 
59 Pa. 43 (stating that such a.re=- 
mainder is contingent as it depends 
on the uncertain event of the death of 
the first taker without issue). 


[a] Thus (1) in the case of a 
devise in fee providing that “if my 
beloved son . should die with- 
out lawful issue then I give and be- 
queath unto my beloved 
wife,’’ the devise to the son is an es- 
tate tail and remainder to the testa- 
tor’s wife is vested. Moore v. Rake, 
26 N.J.Law 574. (2) <A remainder to 
the testator’s heirs following an es- 
tate tail is vested where it is provided 
that: “In case of the death of all my 
said children without issue, they shall 
transfer and convey the estate held 
by them in trust to my heirs at law 
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remainder®? postpone the vesting.®® 


[§ 1730] (23) Devise or Bequest to Class.°+ 
a general rule, if no time for vesting is fixed, a de- 


according to the statutes of descent 
and distribution then in force,” ete. 
Green v. Edwards, 77 A. 188, 189, 31 
R.I. 1, Ann.Cas.1912B 41. 


62. Devise or bequest to: 
Person surviving see infra § 1735. 
Survivors see infra §§ 1731-1734. 


68. Holcomb v. Lake, 24 N.J.Law 
686 [aff 25 N.J.Law 605]. 


[a] Thus a remainder after an 
estate tail is contingent where the 
gift is ‘‘to him, the said John Hol- 
comb, and his heirs, forever. . 
And in case my said son John Hol- 
comb die before he comes and arrives 
at the said age of twenty-one years, 
or without issue heirs of body lawful- 
ly begotten, that then .. be 
equally divided amongst my surviving 
children.” Holcomb v. Lake, 24 N.J. 
Law 686, 687 [aff 25 N.J.Law 605]. 


64, Cross references: 
Generally see Estates § 138. 


As affecting vesting in general see 
supra § 1695. 


eee as to beneficiaries see supra 
§ 170 

Devise or bequest to survivors see in- 
fra §§ 1731-1734. 


’ Directions to divide and pay see supra 

Sil chee 

Life tenant as remainderman of class 
see supra § 1712. 


Opening of vested estates to let in 
after-born children see infra § 1740. 


Rule against perpetuities see Per- 
petuities §§ 44-50. 
Time: 
For ascertainment of class see su- 
pra §§ 1269-1274. 


From which will speaks see supra 
§§ 1168-1170. 
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276; In re Packer’s Estate, 92 A. 70, 


246 Pa. 116; In re Wetherill’s Estate, 
63 A..406, 214 Pa. 150: In re Carsten- 
sen, 46 A. 495, 196 Pa. 325; Anthracite 
Sav. Bank v. "Lees, 35 A..197, 176. Pa. 
402, 1 Prob.Rep.Ann. 697; Bradley’s 
Estate, 31 A. 96, 166 Pa. 300; Evans’ 
Estate, 26 A. 739, 155) Pa. 646; Gernet 
Vv. Lynn, 31 Pa. 94; Minute v. Bat- 
dorff, 6 Pa’ 503; In re Fetrow’s Hs- 
tate, 67) Pa, Super. 192 Irvine’s Hs- 
;tate, 31 Pa.Super. 614, 619; Menoher’s 
state, 18 Pa.Super. 335; In re Reed's 
Estate, Pa.Dist.&Co. 36; Paine’s 
state, 13 Pa.Dist.&Co. 629: Baker’s 
Hstate, 8 Pa.Dist.&Co. 392: Meixell’s 
Estate, 6 Pa.Dist.&Co. 303; Abbott’s 
Estate, 15 Pa.Dist. 412; Bradley's Hs- 
tate, 15 Pa. Co. 254; In’ re Mitchener’s 

state, 1 Leg. Chron, 301, 30 Leg. Int. 
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§ 1730] 


after the testator’s death and prior to the time of 
The fact that the gift must open to 
let in after-born children is not inconsistent with the 
vesting of the remainder at the testator’s death.%7 
However, the rule favoring vested remainders when 
given to a elass yields to the manifest intention of 
The remainder will be held contin- 
gent if it appears that the testator intended that the 
members of the class were to be ascertained at the 
termination of the particular estate or time of dis- 
tribution and that no right was to vest in any except 


distribution.®® 


the testator.®& 


336. 


R.I.—Hazard v. Stevens, 88 A. 980, 
36 R.I. 90; Greene v. Rathbun, 78 A. 
528, 32 R.I. 145. 


S.C.—Avinger v. Avinger, 107 S.E. 
26, 116 S.C, 125; Wicker v. Wicker, 
49 S.H. 10, 70. S.C. 33; Tindal v. Neal, 
36 S.E. 1004, 59 S.C. 4; Wilson v. Mc- 
Junkin, 32 S.C.Eq. 527; McGregor v. 
Toomer, 21 S.C.Hq. 51. 


Tex.—Tipton v. Tipton, (Civ.App.) 
1 S.W.(2d) 485 [rev on other grounds 
(Comimn: App) .712—-S. Ww, (2a): =9871; 
Johnston v. Johnston, (Civ.App.) 276 
S.w. 776. 


Vt.—In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L.R. 1005. 


Va.—Roberts v. Scyphers, 104 S.E. 
698, 128 Va. 85; Hamlett v. Ham- 
lett’s Ex’r, 12 Leigh (39 Va.) 350. 


W.Va.—Patton v. Carley, 148 S.E. 
120, 107 W.Va. 318. 


Eng.—McLachlan y. Taitt, 2 De G. 
F.&J. 449, 45 Reprint 695. 


Ont.—Re Smith, 61 Ont.L. 412, 
[1928] 1 Dom.L.R. 179; Latta v. Low- 
ry, 11 Ont. 517; Hellem vy. Severs, 24 
Grant Ch. 320; Ferguson v. Stewart, 
22 Grant Ch. 364. 


[a] Rule restated.—‘‘A devise of a 
life estate, with remainder over to a 
elass of persons not named, but de- 
scribed, is not to be regar ded as man- 
ifesting that it was the intention of 
the testator that such persons only 
should take in remainder as could 
answer the description at the termi- 
nation of the life estate. On the con- 
trary, in the absence of other indica- 
tions of testamentary intent, the set- 
tled rule is that it will be deemed to 
have been the will of the testator that 
the remainders created by such a 
devise should vest in interest and 
title, at once upon -his death, in the 
persons then comprising the class 
described, and that the right of pos- 
session only should be postponed un- 
til the life estate had become extin- 
guished. Under such a devise, all! 
persons who, at the time of the death 
of the testator, would take if prior 
estate was removed, are sejised of a 
vested interest to take at once upon 
the determination of such prior es- 
tate.” Knight v. Pottgieser, 52 N.E. 
934, 945, 176 Ill. 368. 


[b] “Reason for the rule is that 
the law favors the early vesting of 
estates:’’ Mercer v.. Downs, 131 S.E. 
575, 191 N.C. 203. See supra § 1681. 


[c] If devise is to specified per- 
sons of class, the interest is contin- 
gent, dependent on whether, at the 
termination of the intervening es- 
tate, there are persons of that class 
answering the description. In: re 
Wolber’s Will, 189 N.W. 782, 194 Iowa 


311. 
66. See infra § 1740. 


67. 1J].—Thomas v. Thomas, 93 N. 
E. 344, 247 Ill. 543, 1389 Am.S.R. 347; 
Flanner vy. Fellows, 68 N.E. 1057, 206 
Ill. 136. 


Iowa.—Woodard v. Woodard, 169 N. 
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W. 464, 184 Iowa 1178; Archer v. Ja- 
cobs, 101 N.W. 195, 125 Iowa 467, 10 
Prob.Rep.Ann. 275. 


Mass.—Crapo v. Price, 76 N.E. 1043, 
190 Mass. 317, 11 Prob.Rep.Ann. 270. 


N.Y.—In re Chalmers’ Will, 265 N. 
NESSOIE REY Wis) oil Dla CO 


Ohio.—Simpson v. Welsh, 184 N.E. 
242, 44 Ohio App. 115. 


Pa.—Anthracite Sav. Bank v. Lees, 
35) A..197, 176 Pa: 402; 1 Prob.Rep. 
Ann. 697. 


S.C.—Wilson ve McJunkin, 32 S.C. 
Eq. 527. 


68. Patterson y. Patterson, 116 So. 
734, 150 Miss. 179; Mercer v. Downs, 
131 S.E. 575, 191 N.C. 203; Witty v. 
Witty, 114 S\B. 482, 184 N.C. 375. 


69. U.S.—Swann vy. Austell, 261 F. 
465 [aff 257 F. 870 (den reh 253 F. 807, 
and cert den 40 S.Ct. 344, 252 U.S. 
579, 64 L.Ed. 726)]. 


100 So. 
817, ‘211 Ala. 397; Crawford v. Car- 
lisle, 89 So. 565, 206 Ala. 379. 


Ark.—Walker v. WaiRare: 3 S.W. 
(2d) 308, 176 Ark. 251 


Cal.—Rhoda_v. Alamnede County, 
(App.) 26 P.(2d) 691. 


Conn.—Newman y. Jennings, 98 A. 
321, 90 Conn. 685. 


Gat—Harris v. McDonald, 108 S.E. 
448, 152 Ga. 18; Smith v. Joyner, 72 
S.E. 40, 186 Ga, 755. 


Ill.—MecCormick v. Sanford, 149 N. 
BK. 476, 318 Ill. 544; Drury v. Drury, 
111 N.E. 140, 271 Ill. 336; Brownback 
v. Keister, 77 N.E. 75, 220 Ill. 544; 
Young v. Harkleroad, 46 N.E. 1113, 
166 Ill. 318. 


Iowa.—Taylor v. Taylor, 92 N.W. 
71, 118 Iowa 407. 
Me.—Webber v. Jones, 47 A. 903, 


94 Me. 429. 


Mass.—Crapo v. Price, 76 N.E. 10438, 
190 Mass. 317, 11 Prob.Rep.Ann. 270; 


Cronan y.. Adams, 70 N.E. 423, 185 
Mass. 436; Hale v. Hobson, 45 N.E. 


918, 167 Mass. 397. 


Miss.—Patterson v. Patterson, 116 
So. 734, 150 Miss. 179 


Mo.—Grenzebach_ v. 
286 S.W. 79, 315 Mo. 392. 


N.J.—Den ex dem. Micheau  v. 
Crawford, 8 N.J.Law 90; Sadler v. 
Bergstrom, 168 A. 50, 113 N.J.Eq. 567. 


N.Y.—In re Silsby, 128 N.E. 212, 229 
N.Y. 396; Rudd v. Cornell, 63 N.E. 
SI3- 171 N.Y. 123; In re Baer? 41 NB. 
702, 147 N.Y. 348; Matter of Hoge, 
141 N.Y.S. 119, 156 App.Div. 301; Per- 
sons v. Snook, 40 Barb. 144; In re 
Perkins’ Estate, 216 N.Y¥.S. 426, 127 
Misc. 193; In re Bailey’s Estate, 209 
N.Y.S. 137, 124 Mise. 466; In re Bend- 
heim’s Estate, 209 N.Y.S. 141, 124 
Misc. 424 [aff 209 N.Y.S. 794]; Cleere 


Grenzebach, 


v. Riley, 204 N.Y.S. 44, 123 Misc. 9 
[aff 205 N.Y.S. 917, 210 App.Div. 813 
(aff-148 N.E. 703, 240 N.Y. 556)]; In 


re Kissam’s Hstate, 186 N.Y.S. 263, 
115 Mise. 724; In re Einstein’s Estate, 


those of the class in existence at that time.®°® 
withstanding the rule favoring the early vesting of 
estates,‘ in some jurisdictions, where a devise or 
bequest in remainder is made to a class of persons, 
subject to fluctuation by increase or diminution of its 
number, in consequence of future births or deaths, 
and the time of payment or distribution is fixed at a 
subsequent period, or on the happening of a future 
event, the entire interest vests in such persons, only, 
as at that time, fall within the description of per- 
sons, constituting such class,7! unless the will dis- 
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Not- 


184 3NCYeS)) 699 113) Misesll05: Wis! 
Trust Co. of New York v. Taylor, 178 
N.Y.S. 802, 108 Mise. 514; United 
States Trust Co. v. Kahl, 148 N.Y.S. 
1083, 85 Mise. 615, 12 Mills.Surr. 57; 
Hadcox v. Cody, 135 N.Y.S. 861, 75 
Misc. 572; Smith v. Lansing, 53 N.Y. 
S. 633, 24 Mise. 573; Schwencke v. 
Haffner, 50 N.Y.S. 165, 22 Misc. 293. 


N.C.—Fulton v. Waddell, 132 S.E. 
669, 191 N.C. 688. 


Ohio.—Peck v. Chatfield, 156 N.E. 
459, 24 Ohio App. 176. 


Pa.—Geissler v. Reading Trust Co., 
101 A. 797, 257 Pa. 329: Hassell vi 
Hassell, 18 Pa. Dist.&Co. 202; Hen- 
son’s HPstate, 13 Pa.Dist. 288, 29 Pa. 
oF 494; Bacon’s Estate, 12 Pa.Dist. 


R.I.—Osgood v. Thomas, 121 A. 122, 
45 R.I. 189 [quot Cyc]; Rhode Island 
Hospital Trust Co. v. Harris, 39 <A. 
750, 20 R.I. 408. 


Vt.—In re Field’s Estate, 143 A. 280, 
101 Vt. 242 


. Wash. Bg teS v. Denny, “Jeb. e- 
42 2, 155 Wash. 535. 
96 N.W. 


Wis.—In re Moran’s Will, 
367, 118 Wis. 177: 


_ Devise or bequest to survivors see 
infra §§ 1731-1734. 


[a] Where gift is to class com- 
posed of two subclasses, one of which 
has members in esse and the other of 
which cannot be ascertained until ter- 
mination of prior estate, the remain- 
der will not generally vest at the tes- 
tator’s death. Sadler v. Bergstrom, 
168 A. 50, 113 N.J.Eq. 567. 


70. See supra § 1681. 


71. -Tate v. Tate, 148 S/w. 1042, 
126 Tenn. 170; Nichols v. Guthrie, 73 
S.W. 107, 109 Penn. 535; Kansas City 
Land Co. v. Hill, 11 S.W. 797, 87 Tenn. 
Not eaves rl Sea Ny 453 Bowers v. Bowers, 
4 Heisk. (Tenn. ) "294; Beasley v. Jen- 
kins, 2 Head (Tenn:) 191; Fulkerson 
Ve Bullara, 3 Sneed (Tenn.) 260; Wo- 
mack v. Smith, 141 Humphr. (Tenn.) 
478; Satterfield v. Mayes, 11 Humphr. 
(Tenn.) 58; Frierson v. Van Buren, 7 
Yerg. (Tenn.) 606, 27 Am.D. 528; Par- 
rish v. Groomes, 1 Tenn.Ch. 581; Car- 
ter v. Brady, 6 Tenn.Civ.A. 195. See 
Sanders v. Byrom, 79 S.W. 1028, 112 
Tenn. 472 (where the rule is applied 
in the case of a deed). 


[a] “Common law rule is reversed, 
and a mere postponement of the time 
of distribution will prevent the vest- 
ing of a legacy in the individual leg- 
atees of the class, unless the testator 
express an intention to the contrary.” 
Parrish v. Groomes, 1 Tenn.Ch. 581, 
584. 


[b] Criticism of rule.—‘‘This de- 
cision (Satterfield v. Mayes, 11 
Humphr. (Tenn.) 58), besides being a 
departure from principle, was obvi- 
ously productive of injustice, if, as 
might well have happened, one of the 
daughters had died during the life of 
the mother, leaving children. Never- 
theless, the decision has been occa- 
sionally followed.” Whitman — v. 
Young, 1 Tenn.Ch. 586, 587. 
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closes a contrary intention.™ 


erally and not to a class.** 


{[c] Weil considered case.—Tate v. 
Tate, 148 S.W. 1042, 126 Tenn. 170. 


72. Puryear v. Edmondson, 4 
Heisk. (Tenn.) 43. 


73. Whitman v. Young, 1 Tenn.Ch. 
586, 587. 


“The inclination has been to go back 
to the original rule, and to limit the 
exceptions within the narrowest com- 
pass consistent with adherence to the 
original precedent. Anything in the 
devise that indicates an intention on 
the part of the testator that one or 
more individuals of the designated 
class shall enjoy a several interest is 
sufficient to give to all of the class a 
vested and transmissivle estate.” 
Whitman y. Young, supra. 


74, Williams v. McFarland, 37 S. 
W.(2d) 116, 162 Tenn. 468; Smith v. 
Smith, 64 S.W. 483, 108 Tenn. 21; Ow- 
ens v. Dunn, 2 S.W. 29, 85 Tenn. 131; 
McClurg v. Millan, 1 Heisk. (Tenn.) 
655; Harris v. Alderson, 4 Sneed 
(Tenn.) 250; Ward v. Saunders, 3 
Sneed (Tenn.) 387; Bridgewater v. 
Gordon, 2 Sneed (Tenn.) 5; Allen v. 
Allen, 2 Tenn.Ch. 28; Whitman v. 
Young, 1 Tenn.Ch. 586. 


What constitutes class see supra §§ 
1266, 12:70. 

“Jt is insisted that it is the policy 
of the law that estates should vest. 
This is true, and, in order to satisfy 
that policy, numerous cases which we 
have cited as exceptions to the rule 
show the effort the court had made to 
find some provision in the deed or 
will to indicate that not a class, but 
separate individuals were intended. 
In the present instrument it is impos- 
sible to find any such _ indication.” 
Sanders v. Byrom, 79 S.W. 1028, 112 
Tenn. 472, 479 (applied to deed). 


75. Conn.—HWHMaton v. Haton, 91 A. 
191, 88 Conn. 269. 
Ga.—Sanders v. Dunson, 92 S.E. 


531, 146 Ga. 784; Cooper v. Mitchell 
Inv. Co., 66 S.H. 1090, 183 Ga. 769, 29 
L.R.A.N.S. 291. j 


Iowa.—In re Gordon’s Estate, 236 
N.W: 37, 213 Iowa 6. 


Ky.—Walters v. Crutcher, 15 B. 
Mon. 2; Phillips v. Johnson, 14 B. 
Mon. 172; Turner v. Patterson, 5 Dana 
292. : 

Md.—Downes v. Long, 29 A. 827, 
Mad. 382; Dulaney v. Middleton, 19 
146, 72 Md. 67; Brewer v. Cox, 18 
864; Stonebraker v. Zollickoffer, 
Mad. 154, 36 Am.R. 364; Barnum 
Barnum, 42 Md. 251; Tayloe v. Most 
er, 29 Md. 443. 


Miss.—Allen v. Allen, 110 So. 685, 


NPPS 


a 
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145 Miss. 368. 

Mo.—Doerner v. Doerner, 61 S.W. 
801, 161 Mo. 399. 

Neb:—Nitz v. Widman, 184 N.W. 


172, 106 Neb, 736. 


N.H.—Parker v. Leach, 31 A. 19, 
66 N.H. 416; Yeaton v. Roberts, 28 N. 
Jal; 6h : 

" N.Y.—In re Seaman’s Estate, 41 N. 
OA Ol 14g NOY 2 69. 


R.I.— Greene v. Rathbun, 78 A. 528, 


The tendency is to 
limit the rule rendering the gift contingent,‘’ and 
to take a case out of the rule’ the courts have held, 
where possible, that the gift was to individuals sev- 
Under the general rule 
favoring a vested remainder, in the absence of a 
contrary intention a remainder interest will vest in 
those of a class in existence at the time of the tes- 
tator’s death, where the devise is given to the chil- 
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32° RL. 145; 

76. See infra § 1736. 

77. Ga.—Irvin v. Porterfield, 55 S. 
BH. 946, 126 Ga. 729. 

Ill—Fay v. Fay, 168 N.E. 359, 336 
Ill. 299; Lynn v. Worthington, 107 
N.E. 729, 266 Ill. 414. 

Ky. 
640, 24 Ky.L. 363. 

Pa.—Kinsey v. Lardner, 15 Serg.& 
192; Abbott’s Estate, 15 Pa.Dist. 


EWs 
412 


Va.—Martin v. Kirby, 11 Gratt. (52 
Va.) 67. 


Devise or bequest to testator’s sur- 
viving children sec infra § 1731. 

78. Ala.—Blakeney v. Du Bose, 52 
So. 746, 167 Ala. 627. 


Ga.—Clanton y. Estes, 1 S.E. 163, 
77 Ga. 352. 


Il].—Cheney v. Teese, 108 Ill. 473. 
Md.—Tayloe v. Mosher, 29 Md. 443. 


Mass.—Richardson v. Warfield, 148 
N.B. 141, 252 Mass. 518; Ballard v. 
Ballard, 18 Pick. 41. 


N.Y.—In re Doherty’s Will, 237 N.Y. 
S. 558, 227 App.Div. 265. 


Ohio.—Dennis v. Mullane, 1 Ohio 
Cir.Ct. 399, 1 Ohio Cir.Dee: 223 [aff 
20 Cine.L.Bul. 472]. 


Pa.—Bradley’s Estate, 15 Pa.Co. 
254; Bower’s Hstate, 11 Phila. 620, 
33 Leg.Int. 229. < 


79. Branton v. Buckley, 54 So. 850, 
99) Miss, 116; Tu ACTOniC: 52705 invre 
Carstensen’s Hstate, 46 A. 495, 196 
Pa. 3253 2 Tipton v.2fipton, (Rex Civ. 
App.) 1 S.W.(2d) 485 [rev on other 
Soren (Commn.App.) 12 S.W.(2d) 

als 


80. Cole v. Cole, 126 N.B. 752, 292 
Ill. 154; Webber v. Jones, 47 A. 903, 
94 Me. 429; Crapo v. Price, 76 N.E. 


10438, 190 Mass. 317, 11 Prob.Rep.Ann. 
270; WKecheley v. Kecheley, 175 N.B. 
237, 88 Ohio App. 61. 


Devise or bequest to surviving chil- 
dren see infra § 1732. 


81. See infra § 1738, 


&2. Ala.—Bethea v. Bethea, 22 So. 
561, 116 Ala. 265: 


Conn.—Mitchell v. Mitchell, 
325, 73 Conn. 308. 


Del.—Rubencane Vv. 
639, 6 Del.Ch. 40. 


D.C.—Marshall v. Augusta, 5 App. 
D.Gy 18s. ‘ 


Powell v. McKinney, 108 S.B. 


47 A. 


McKee, 6 A. 


Ga. 
231, 151 Ga. 803; Green v. Driver, 84 
S.BE. 552, 148 Ga. 184; Olmstead v. 


Dunn, 72 Ga. °850. 


Ill.—Whittaker v. Porter, 151 N.E. 
905, 821 Ill. 368; Thomas v. Thomas, 
93 N.E. 344, 247 Ill. 543, 139 Am.S.R. 
347; Field v. Peeples, 54 N.E. 304, 180 
Ill. 376, 5 Prob.Rep.Ann. 1; Barclay 
ViibPlact, 48 Nim: 972) 170 thie ose 


Ind.—Burrell vy. Jean, 146 N.E. 754 
196 Ind. 187; Alsman v. Walters, 106 
N.H. 879, 184 Ind. 565; Smith v. Smith, 
109 N.E.-60, 59 Ind.App. 169. 


For later cases, developments and changes in the law see Annotations, 


dren of a person named.7® 
wise vest where it is to the testator’s heirs,‘® chil- 
dren,?* grandchildren,** and brothers and sisters.*’ 

Children of life tenant. 
tion is manifest in the will,’® where the gift is to the 
life tenant’s children by name,*! or as a class, the 
remainder will vest in the life tenant’s children in 
being at the testator’s death,*? at least where “chil- 
dren” is not to be construed as “heirs. 


Fivans v. Henderson, 68 S.W., 


ees 


* —§ 1730. 


The remainder will like- 


Unless a contrary inten- 


83 


Where the 


Iowa.—Archer v. Jacobs, 101 N.W. 


195, 125 Iowa 467, 10 Prob.Rep.Ann. 
275. 

Ky.—Bentley v. Consolidation Coal 
Co., 2.72 S.W. 48, 209 Ky. 63;: Wil- 


liamson v. Maynard, 173 S.W. 122, 162 
Ky. 726; Jones v. Thomasson, 166 S. 
Wir LOOT? 159 Ky. 2965. Redman 
Hubbard, 139 S.W. 955, 140 Ky. 71, 37 
L.R.A.N.S. 728; Middleton’s Heirs y. 
Middleton’s Devisees, 43 S.W. 677, 19 
Ky.L. 1232. 


Mass.—Lombard v. Willis, 16 N.E. 
737, 147 Mass. 13; Hatfield v. Sohier, 
114 Mass. 48; Pike v. Stephenson, 99 


Mass. 188; Dingley v. Dingley, 5 
see 535; Barton v. Bigelow, 4 Gray 
oO0% 1 


Neb.—De Witt v. Searles, 242 N.W. 
SHOES asl S saw WeN apse BAAS) 


N.H.—Kennard v. Kennard, 129 A. 


725, 81 N.H. 509. 
N.J.—Smith v. Neill, 145 A. 587, 
104 N.J.Eq. 339; Beam v. Paterson 


Sate Deposit"& Trust (\Co:, L2G CAs ose 
96OON. J. Mig. L41° pati 1329 Aw 921 oom Ne 
J-Hq. 427); “Trenton. Trust &- Safe 
Deposit Co. vy. Robinson, 89 A. 751, 83 
N.J.Eq. 226; In re Vreeland’s Bstate, 
57 A. 903, 66 N.J.Eq. 297; Adams v. 
Woolman, 26 A. 451, 50 N.J.HWq. 516; 
Heater v. Van Auken, 14 N.J.Eq. 159. 


N.Y.—Campbell v. Stokes, 36 N.E. 
811, 142 N.Y. 28; Monarque v. Mon- 
arque, 80 N.Y. 320, 8 Abb.N.Cas.° 102 
[rev 19 Hun 332]; In re Chapman, 117 
N.Y.S. 679, 1383 App.Div. 337 [rev 115 
N.Y.S. 981, 61 Misc. 593, 7 Mills Surr. 
59, and dism 90 N.B. 1157, 196 N.Y. 
561]; Brennan v. Storm, 47 N.Y.S. 
661, 21 App.Div. 236; Palmer v. Dun- 
ham, 6 N.Y.S. 46, 52 Hun 468 [aff 25 


NBs 10815) 125) “NY. 683) Drake avs 
Lawrence, 19 Hun 112; Shaw v. Eng- 
lish, 81 N.Y.S. 169, 40 Misc. 37; 


Greene v. Fitzgerald, 165 N.Y.S. 36. 
But see Delavergne v. Dean, 45 How. 
Pr. 206 (a devise to a life tenant “and 
after her death the same to be paid 
to her children” held contingent), 


N.C.—Mason v. White, 53 N.C. 421. 


Ohio..—Simpson v. Welsh, 184 N.E. 
242, 44 Ohio App. 115. 


Pa.—In re Wetherill’s Estate, 63 A. 
406, 214 Pa. 150; In re Smi'‘h’s Es- 
tate, 60 A. 255, 210 Pa. 604: Evans’ 
Hstate, 26 A. 739, 155 Pa. 646; Gernet 
v. Lynn, 31 Pa. 94; In re Metrow’s Es- 
tate, 67 Pa.Super. 192. 


S.C.—Shuler v. Bull, 15 S.C. 421. 


Tex.—Johnston vy. Johnston iv. 
App.) 276 S.W. 776. ve 


Va.—Roberts v. Scyphers, 104 S.E. 
698, 128 Va. 85; McComb v. McComb, 
32 S.H. 4538, 96 Va. 779; Stanley v. 
Petes « Spe 229,92 Va. 534; Row- 
e Vv. owlett’s Ix’rs, 5 Leie 
Va.) 30. eigh (32 


Opening of vested estates to let in 
after-born children see infra § 1740. 


_[a] “If she have any.’—After a 
life estate a remainder to the life ten- 
ante sr eae She have any,” is 
vested. n re etherill’s BE 3 
A. 406, 214 Pa. 150. ee 


83. Williamson v. Mayn : 
W. 122,162 Ky. 7260 


Same title and section number, 


§§ 1730-1731] 


word “heirs” means “children,” the estate ordinarily 
vests in the children of the life tenant at the tes- 


tator’s death.§+ 


Members of class not in esse. 


whom it can vest 


until they come into being.*® 


Exclusion of deceased members from class.°® 


WILLS 


[69 C.J.] 641 


the absence of a gift over taking effect, where a re- 
mainder vests in members of a class, members dying 


before the termination of the preceding estate are 
not deprived of their vested interest.?° 


Where there is no 
member of the class in existence at the time of the 
testator’s death, the remainder is for the time being 
contingent®® but, barring other contingencies, it will 
become vested as soon as a member of the class in 
comes into existenée,®® subject to 
open and let in after-bern members.87 
members of a class ef which some are in esse the re- 
mainder as to these not in existence is contingent 


(a) In General; 


As to unborn 


[§ 1731] (24) Devise or Bequest to Survivors®!— 


Testator’s Children and Relatives. 


If in a devise in remainder to survivors words of sur- 
vivorship relate to the death of the testator,°? the 
estate in remainder is vested in the absence of other 
contingencies which might postpone the vesting.®* 
Exeept as affected by statute,9* and except in those 
jurisdictions where the estate is said to vest subject 


to be divested,®® if the words of survivorship ar> 
referred to a period of time subsequent to the death 


In 


Remainder to heirs and children of | etc., Assoc. v. Cadhyp, 80 N.Y.S. 993, 
Sap? 


life tenant see infra § 1738. 


84. See infra § 1738. 

85. D.C.—Craig v. Rowland, 10 
App.D.C. 402. 

Ga.—Leach v. Stephens, 125 S.E. 
192, 159 Ga. 193; Cock v. Lipsey, 96 


S.E. 628, 148 Ga. 322; Gibbons v. In- 
ternational Harvester Co. of America, 
91 S.E. 482, 146 Ga. 467. 


Hawaii.—_-Booth v. Baker, 10 Ha- 
waii 543. 
Ill.—Lewin v. Bell, 120 N.E. 633, 
285 Le 227. 


Ind.—Coquillard vy. Coquillard, 113 
N.E. 481, 62 Ind.App. 489; Coquillard 
v. Coquillard, 113 N.E. 474, 62 Ind. 
App. 426. 


Ky.—Slack v. Downin 
497, 233 Ky. 554. 


Pa.—In re Brown’s PBstate, 137 A. 
132, 289 Pa. 101; Anthracite Sav. 
Bank v. Lees, 35 A.’197, 176 Pa. 402, 1 
Prob.Rep.Ann. 697; In re Fetrow’s Es- 
tate, 58 Pa. 424. 


Eng.—Doe v. Perryn, 3 T.R. 484, 100 
Reprint 690. 


Remainder to unborn persons in 
general see Supra § 1705. 


86. U.S.—In re Youtsey, 
423. 


Coane iErombriage v. Townsend, 


g, 26 S.W.(2d) 


260 F. 


Piet Ac345.8 14 2 Conn. + 104. Hartford 
Security Co. v. Cone, 31 A. 7, 64 Conn. 
hs): 


Del.—Security Trust & Safe Depos- 


Ch. 


grag v. Rowland, 10 App.D.C. 
402. 

Ga.—Leach v. Stephens, 125 S.E. 
192, 159 Ga. 193; Cock v. Lipsey, 96 
S.E. 628, 148 Ga. 322; Gibbons v. In- 
ternational Harvester Co. of America, 
91 S.K. 482, 146 Ga. 467. 


Hawaii.—Booth vy. Baker, 
waii 543. 

T1l.—Dustin v. Brown, 130 N.E. 859, 
297 Ill. 499; Lewin v. Bell, 120 N.E. 
633, 285 Ill. 227; Barclay v. Platt, 48 
NE. 9725-170 “Il. 384. 

Ind.—Coquillard v. Coquillard, 113 
N.E. 481, 62 Ind.App. 489; Coquillard 
v. Coquillard, 113 N.E. 474, 62 Ind. 
App. 426. 

Kan.—Klingman vy. Gilbert, 135 P. 
682, 90 Kan. 545. 


Md.—Gilman v. Porter, 95 A. 660, 
126 Md. 636. 


N.J.—Male v. Williams, 21 A. 854, 
48 N.J.Eq. 33. 


N.Y.—Losey v. Stanley, 42 N.E. 8, 
147 N.Y. 560; Manhattan Real Hstate, 


[69 C. J.—41] 


10 Ha- 


it vee v. Lockwood, 118 A. 225, 13 Del.. 
74, 


80 App.Div. 


N.C.—Allen vy. Parker, 121 S.E. 665, 
LS 7 ONCE 6: 


Pa.—In re Brown’s Estate, 137 A. 
132, 289 Pa. 101; In re Wetherill’s Es- 
tate, 63 A. 406, 214 Pa. 150; Anthra- 
cite Sav. Bank y. Lees, 35 A. 197, 176 
Pa. 402, 1 Prob.Rep.Ann. 697. 


$.C.—Wilson v. McJunkin, 32 S.C. 
Hq. 527. 


Wng.—McLachlan vy. Taitt, 2 De G. 
F.&J. 449, 45 Reprint 695; Doe v. 
Perryn, 3 T.R. 484, 100 Reprint 690; 
Sulley v. Barber, 59 L.T.Rep.N.S. 824. 


Construction in favor of early vest- 
ing see supra § 1681 


Contingent oitaten becoming vest- 
ed see infra § 1748. 


87. * See infra § 1740. 
88. FHaton v. Eaton, 91 A. 191, 88 
Conn. 269; Johnston v. 


: Johnston, 
(Tex.Civ.App.) 276 S.W. 776. 


89. Lapse of gift to class see in- 
fra § 2265. 


90. Harrison v. Harrison, 105 So. 
179, 213 Ala. 418; Trowbridge: v. 
Townsend, 151 A. 345, 112 Conn. 104. 


Certainty as to actual enjoyment 
see supra § 1708. 
91. Cross references: 
As affecting vesting in general see su- 
pra § i694. 
Certainty as to beneficiaries see supra 
§ 1705. 


Devise or bequest to: 
lass see supra § 17380. 
Person surviving see infra § 1785. 

Divesting vested estates or interests 
see infra § 1745. 

Remainder to life tenant’s isSue or in 
default to survivors see supra §§ 
1725, 1726.: 

To what period survivorship is refer- 
red see supra §§ 1348-1351. 

Words of survivorship in gift over 
following remainder see supra §§ 
1722-1724. 


92. See supra §§ 1348-1351. 
93. Ga.—Dickinson v. Holden, 68 
S'E/°728) 1384) Ga. 1813854 Clanton © vi 


Estes, 1 S.E. 163, 77 Ga. 352. 
Ill.— Nicoll v. Scott, 99 Ill. 529. 


Kan.—Salisbury v. Salisbury, 141 P. 
173, 92 Kan. 644. 


Ky.—Norton v. Moren, 267 S.W. 
171, 206 Ky. 415. 

Me.—Lermond vy. Hyler, 115 A. 546, 
121 Me. 54. 


Pa.—In re Hichelberger’s Estate, 
118 A. 555, 274 Pa. 576 [quot Cyc]; 


of the testator®® 


the remainder is contingent.®* 


Starr’s BHstate, 
Fassitt v. E. P. 
Pa.Dist. 859. 


Va.—Martin v. Kirby, 11 Gratt. (52 
Va.) 67. 


Newfoundl.—Mosedale_ v. 
gall, 7 Newfoundl. 732. 


See Winchester-Simmons Co. v. Cut- 
ler, 140 S.H. 622, 194 N.C. 698 (a will 
devising bonds to a husband and wife 
by entireties and to the survivor of 
them in fee simple did not create a 
contingent remainder by an estate by 
entirety in personalty). 


$4. Effect of statutory provisions 
see infra § 1734. 


12 Pa.Dist.&Co. 247; 
Wilbur Trust Co., 29 


McDou- 


95. See infra § 1738. 
96. See supra §§ 1348-1351. 
97. U.S.—Swann v. Austell, 261 F. 


465 [aff 257 F. 870 (den reh 253 FE. 
807) and cert den 40 S.Ct. 344, 252 U. 
S. 579, 64 L.Ed. 726]. 


Ill.—Blinn v. Gillett, 70 N.E. 704, 
208 Ill. 473, 100 Am.S.R. 234. 


Ky.—Augustus v. Seabolt, 
a5.5. 


Me.—Lermond v. Hyler, 115 A. 546, 
121 Me. 54. 


Md.—Ridgely v. Ridgely, 128 A. 131, 
147 Md. 419; Howard v. Trustees, 41 
A. 156, 88 Md. 292. 


Mass.—Gardiner v. Everett, 134 N. 
BH. 372, 240 Mass. 536; Denny vy. Ket- 
tell, 135 Mass. 138; Belcher v. Bur- 
nett, 126 Mass. 230; Bamforth v. 
Bamforth, 123 Mass. 280; Olney v. 
Hull, 21° Pick. 311; “Dixon v. Picket 
LOE Pek? bau. 


Pa.—In re Lewis’ Hstate, 52 A. 208, 
203 Pa. 219; Pleasonton’s Appeal, 99 
Pa. 362; Mechanics’ Nat. Bank v. 
Buckman, 56 Pa.Super. 285; Given’s 
Hstate, 29 Pa.Dist. 202; In re Welsh, 
28 Pa.Dist. 909; In re Abbey, 28 Pa. 
Dist. 59sb.Roney’s ) Est.;. 28. Pa bist. 
475; Breese’s Est., 2 Pa.Dist. 364; 
Bell's. Hst., 18 Pa.Cot, 2385: 


R.I.—Perry v. Thomas, 95 A. 776, 
38 R.I. 328; Rhode Island Hospital 
Trust) Cov. Harris, 939 As 750220) Ra 
408; Brown vy. Williams, 5 R.I. 309. 


Eng.—Price v. Hall, L.R. 5 Eq. 399; 
Sheffield v. Kennett, ’4 De G.&J. 593, 
61 Eng.Ch. 470, 45 Reprint 231 [aff 27 
Beav. 207, 54 Reprint 80]; Eden y. 
Wilson, 4 H.L.Cas. 257,10 Reprint 461 
[rev 12 Beav. 454, 50 Reprint 1134]. 


Can.—Dugegan v. Duggan, 17 Can.S. 
C. 343 [rev 22 N.S. 20]; Merchants’ 
Bank v. Keefer, 13 Can.S.C. 515 [rev 
9 Ont Ayia: 


Ont.—Harrison v. Harrison, 7 Ont. 
Ts 29%: 

_[a] Words of contingency, such as 
‘Sf they shall be living at her death,” 


3 Metc. 
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Where words of survivorship relate to the testator’s 
death, the estate will be vested in the testator’s chil- 


dren.°8 If words of survivorship 


or “to such of them as shall be liv- 
ing,’ are the usual and proper phras- 
es to constitute a condition precedent 
to the vesting of a remainder. Lin- 
seott v. Trowbridge, 112 N.E. 956, 224 
Mass. 108. 


98. Ga.—Clanton y. Estes, 
163, 77 Ga. 352. 


Kan.—Shehi v. Williamson, 
1075, 122 Kan. 118. 


Ky.—Evans v. Henderson, 68 S.W. 
640, 24 Ky.L. 3638. 


Md.—Small v. Small, 45 A. 190, 90 
Md. 550. 


Mass.—Page v. Page, 155 N.H. 193, 
258 Mass. 399; Ball v. Holland, 75 N. 
BE. Le 189 Mass. 369, 1 L.R.A.N.S. 
1005. 


Mich.—In re Patterson’s Hstate, 198 
N.W. 958, 227 Mich. 486; Porter v. 
Porter, 15 N.W. 550, 50 Mich. 456; 
Rood. v. Hovey, 15 N.W. 525, 50 Mich. 


N.J.—Traverso v. Traverso, 133 A. 
705, 99 N.J.Eq. 514 [aff 187 A. 919, 101 
N.J.Eq. 308]. 


Pa.—kKohl v. Kepler, 110 A. 239, 266 
Pa. 522; Manderson v. Lukens, 23 Pa. 
31, 62 Am.D. 312; Thompson’s Est., 8 
Pa.Dist. 251, 22 Pa.Co. 286; Stallman’s 
Estate, 13 Pa.Co. 111; Foster v. Weth- 
ern” Phila. 172. 


S.C.—Wicker v. Wicker, 49 S.H. 10, 
UO sss ods 


Va.—Martin v. Kirby, 11 Gratt. (52 
Va.) 67; Hansford v. Elliott, 9 Leigh 
(36 Va.) 79. 


[a] “If any living.’—An estate in 
remainder is vested where it is lim- 
ited ‘between my children, if any liv- 
ing, if none, to my nearest heirs.” 
In re Groninger’s Estate, 110 A. 465, 
268 Pa. 184. 


{b] Remainders held vested.—(1) 
“My surviving children.’ Porter v. 
Porter, 15 N.W. 550, 50 Mich. 456, 457, 
460. (2) “Unto the surviving children 
the issue of myself and my said wife.” 
In re Patterson’s Estate, 198 N.W. 
958, 227 Mich. 486. (3) “To be equal- 
ly divided among all my children then 
living.’’ Clanton v. Estes, 1 S.E. 168, 
77 Ga. 352. (4) “Then the remaining 
. . + property to go to my living 
children.’”’ Evans v. Henderson, 68 
S.W. 640, 24 Ky.L. 363. (5) At her 
decease “to go and descend to his then 


1 S.E. 


250 P. 


living children in equal _ shares.” 
Wheeler v. Town of St. Johnsbury, 87 
A. 349, 87 Vt. 46. (6) ‘When the 


youngest child is twenty-one years of 
age .. . to be equally divided 
amongst all my children then living 
or their heirs.” Linton v. Laycock, 33 
Ohio St. 128. \ 


Devise or bequest to testator’s chil- 
dren as class see supra § 1730. 


99. U.S.—Swann v. Austell, 261 F. 
465 [aff 257 EF. 870 (den reh 253 F. 
807), and cert den 40 S.Ct. 344, 252 U. 
S. 579, 64 L.Hd. 726]. 


Ga.—Taylor v. Meador, 66 Ga. 230. 


Ill.— Potter v. Potter, 187 N.E. 425, 
306 Ill. 37; Bender v. Bender, 127 N.E. 
22, 292 Ill. 358; Friedman vy. Fried- 
man, 119 N.E. 321, 283 Ill. 383; Hull 
v. Ensinger, 100 N.E. 513, 257 Ill. 160; 
Starr v. Willoughby, 75 N.E. 1029, 218 
Ill. 485, 2 L.R.A.N.S. 623, 11 Prob.Rep. 
Ann. 220; Haward v. Peavey, 21 N.E. 
503, 128 Ill. 430, 15 Am.S.R. 120; Smith 
v. Christopher, 268 Ill.App. 23. 


Ind.—Hackleman v. Hackleman, 146 


WILLS 


relate to a time 


N.E. 590, 169 N.E. 539, 88 Ind.App. 
204. 


Iowa.—Fulton v. Fulton, 162 N.W. 
258, 179 Iowa 948, L.R.A.1918E 1080; 
Horner v. Haase, 158 N.W. 548, 177 
Iowa 115. 


Kan.—Martin v. Lassen, 251 P. 1083, 
122 Kan. 406; Kirkpatrick v. Kirkpat- 
rick, 211 P. 146, 112 Kan. 314. 


Ky.—Pearce’s Adm’r v. Pearce, 238 
S.W. 750, 194 Ky. 158. 


Me.—Trott v. Kendall, 130 A. 878, 
125 Me. 85; Robinson v. Palmer, 38 A. 
103, 90 Me. 246. 


Md.—Lansdale v. Linthicum, 115 A. 
116, 139 Md. 155. 


Mass.—Colby v. Duncan, 1 N.E. 744, 
139 Mass. 398; Thomson v. Ludington, 
104 Mass. 193; Nash v. Nash, 12 Arlen 
345; Olney v. Hull, 21 Pick. 311. 


Miss.—Rose v. Rose, 88 So. 513, 126 
Miss. 114. 


Mo.—Grenzebach v. Grenzebach, 286 
S.W. 79, 315 Mo. 392; Sullivan v. 
Garesche, 129 S.W. 949, 229 Mo. 496, 
49 L.R.A.N.S. 605; De Lassus v. Gate- 
wood, 71 Mo. 871. 


N.J.—Holcomb v. Lake, 24 N.J.Law 
686 [aff 25 N.J.Law 605]; Lorillard v. 
Kent, 133 A. 881, 99 N.J.Eq. 509. 


N.Y.—Carmichael v. Carmichael, 1 
Abb.Dec. 309, 4 Keyes 346. 


N.C.—Fulton v. Waddell, 132 S.E. 
669, 191 N.C. 688; Mercer v. Downs, 
131 S.E. 575, 191 N.C. 203; Bowen v. 


Hackney, 48 S.E. 633, 136 N.C. 187, 67 
L.R.A. 440, 9 Prob.Rep.Ann. 655;* Gill 
v. Weaver, 21 N.C. 41. 


Pa.—In re Heath’s Hstate, 133 A. 
558, 286 Pa. 335; In re O’Donnell’s 
Estate, 97 A. 182, 252 Pa. 45; Mulliken 
Vv. Earnshaw, 58 A. 286, 209 Pa. 226; 
In re Raleigh’s Estate, 55 A. 1119, 206 


Pa. 451; Womrath v. McCormick, 51 
Pa. 504; In re Henry’s Estate, 53 Pa. 
Super. 57; Stuhlman’s Estate, 9 Pa. 


Dist.&Co. 49; In re Taylor, 28 Pa.Dist. 
61; Rudy’s Estate, 6 Pa.Dist. 246; 
Stallman’s Estate, 13 Pa.Co. 111; La- 
guerenne’s Estate, 15 Phila. 553; Cal- 
laghan’s Estate, 13 Phila. 230. 


R.I.—Osgood v. Thomas, 121 A. 122, 
45 R.I. 189; Luttgen v. Tiffany, 93 A. 
182, 37 R.I. 416; In re Melcher, 54 A. 
3t9; 24, R.E. 575: 


S.C.—Nicholson v. Cousar, 27 S.E. 
628, 50 S.C. 206; Roundtree v. Round- 
tree, 2 S.E. 474, 26 S.C. 450; Cochran 
v. Cochran, 3 S.C.Eq. 186. 


Ont.—Re Soules, 30 Ont. 140; 
Goodhue, 19 Grant Ch. 366. 


[a] Personal appearance of lega- 
tees at time of distribution.—A gift 
in remainder to the testator’s children 
is contingent where it is limited to 
take effect “at the death of my wife 
eke proceeds equally divided be- 
tween all my children that appears 
personally and claims their part, and 
this will shall disinherit all . . . 
that applies through an agent.” Free- 
aon v. Freeman, 53 S.E. 620, 141 N.C. 


[b] Issue of testator’s children.— 
A. devise to the issue of the testator’s 
children is vested under a devise “up- 
on the decease of my said wife .. . 
to such of my children as may be livy- 
ing at the time of her decease, and 
to the issue of those who may have 
deceased.” The condition of survivor- 
ship of the testator’s children ig not 
annexed to their issue. Austin vy. 


Re 


[61731 


subsequent to the testator’s death the estate is con- 
tingent in the testator’s children,®® grandchildren,* 


Bristol, 40 Conn. 120, 16 Am.R. 23. > 


{c] BRemainders held contingent.— 
(1). “At her death to go to our sur- 
viving children or their heirs.” Merc- 
er v. Downs, ,131 S.H. 575, 191 N.C. 


203. (2) “Unto such of my three 
children - as Shall then be liv- 
ing.”’ Lansdale v. Linthicum, 115 A. 


116, 139 Md. 155. (3) “At her decease 
or marriage . . . among such of 
my children as shall then be living.” 
Thomson v. Ludington, 104 Mass. 193. 
(4) “To such of her children begot- 
ten by me as shall then be living.” 
Rose v. Rose, 88 So. 513, 126 Miss. 114. 
(5) “To my children that may be liv- 
ing at the time of the death or mar- 
riage of my said wife.’ Swann v, 
Austell, 261 F. 465 [aff 257 F. 870 (den 
reh 253 F. 807) cert den 40 S.Ct. 344, 
252 U-S. 579, 64-L.Ed. 726]. (6) “In 
case of the death of my said wife 
- . . tosuch of my children as may 
be then living.’”” Nash v. Nash, 12 Al- 
len (Mass.) 345. (7) “To such of my 
children as may be living at the death 
of my. wife.’ Friedman v. Friedman, 
119 N.E. 321, 283 Ill. 383. (8) “To be 
equally divided between our living 
children or to their living heirs.” 
Potter v. Potter, 137 N.E. 425, 306 Til. 
37. (9) “To such of my children 
- + . aS may be then alive, or the 
lawful issue of such of them as may 
be dead.” Haward v. Peavey, 21 N.E. 
503, 128 Ill. 430, 15 Am.S.R. 120. (10) 
“Unto all my children that may be 
living at the death of my wife.” 
Hackleman v. Hackleman, 146 N.E. 


590, 169 N.E. 539, 88 Ind.App. 204. 
(11) “Should my wife marry or die 
dunt divided among my surviving 
sons.” Olney v. Hull, 21 Pick. (Mass.) 
311. (12) “Among my children to wit, 
= if they shall be living.” Rob- 
inson v. Palmer, 38 A. 103, 90 Me. 246. 


(13) “At the death or marriage wR 
between my children that are alive.” 
De Lassus v. Gatewood, 71 Mo. 871. 
(14) “Such lawful children of mine 
as shall be living at the time of the 
decease or second marriage of my said 
wife.” Grenzebach v. Grenzebach, 286 
S.W. 79, 315 Mo. 892. (15) “At the 
termination of her widowhood . . . 
to my children then living.’’ In re 
Heath’s Estate, 133 A. 558, 286 Pa. 
335. (16) ‘After her death . . 
among my chilldren that may be alive 
at the time.’’ Nicholson v. Cousar, 27 
S.E. 628, 50 S.C. 206. 


Effect of statutory provisions see 
infra § 1734. 


1. Ala.—Crawford v. Carlisle, 89 
So. 565, 206 Ala. 379. ; , 
Ill—kKeefer v. McCloy, 176 N.E. 


743, 344 Ill. 454; Kenwood Trust & 
Savings Bank v. Palmer, 121 N.E. 186, 
285 Ill. 552 [aff 209 Ill.App. 370]. 


Me.—Hopkins v. Keazer, 86 A. 615, 
89 Me. 347. 


Mass.—Hale v. Hobson, 45 N.E. 913, 
167 Mass. 397. 


PV Prep ee 2 v. Dodd, (Ch.) 114 A. 


N.C.—Grier v. McAfee, 82 N.C. 187; 
Haywood v. Rogers, 43 N.C. 278. 


S.C.—Davis v. Davis, 142 S.E. 496, 
144 S.C. 205. 


Eng.—Hilliard y. Fulford, 42 LJ. 
Ch. 624. : 

{a] Remainders held contingent.— 
(1) “Among the grandchildren . . . 
living at his death.” Grier v. Me- 
Afee, 82 N.C. 187. (2) “Among my 
grandchildren then living.’”” Mitchell 
v. Dodd, (N.J.Ch.) 114 A. 801. 


For later cases; developments and changes in the law see Annotations, same title and section number, 


§§ 1731-1732] 


brothers and sisters,2 nephews and nieces,? and 


heirs.* 


{§ 1732] (b) Devise or Bequest to Life Tenant's 
Where words of surviv- 


Children or Descendants. 


_ 2 Ill—wNorthern Trust. Co. v.J 
Wheeler, 177 N.E. 884, 345 Ill. 182, 83 


A.L.R. 154; Ryan v. Beshk, 170 N.E. 
699, 339 Ill. 45; Shaffenacker v. Beil, 
150 NEE 333, 820 Tl 31. 

Mass.—Mullaney v. Monahan, 122 
N.E. 387, 232 Mass. 279. 

N.H.—Hall v. Wiggin, 29 A. 671, 
67 N.H. 89. 

Pa.—In re Alburger’s Estate, 117 


A. 452, 274 Pa. 15; Martin’s Est., 19 


Pa.Co. 637. 


R.I—Perry vy. Thomas, 95 A. 776, 
38 RI. 328. 


Tenn.—Rinks y. Gordon, 24 S.W. 
(2d) 896, 160 Tenn. 345. 


[a] Remainders held contingent.— 
(1) “To ali the brothers and sisters 
I may leave living at the death of 
my said wife.” Shaffenacker v. Beil, 
150 N.E. 333, 320 Ill. 31. (2) “If they 
be living at the death or marriage of 
my wife.” Ryan v. Beshk, 170 N.E. 
699, 339 Ill. 45. (3) “At her death 
ee ncO - . or their surviv- 
Perry v. Thomas, 95 A. 776, 38 
Rt, S28) wG4)i4Do divide the princi- 
ple .. .to and among my surviv- 
ing brothers and sisters and the is- 
sue of such of my brothers and sis- 
ters as may be deceased, such issue 
to take only the share. . : parent 
would have taken if living.” In re 
Alburger’s Estate, 117 A. 452, 274 Pa. 
oe 


ors.’”’ 


3. Millikin Nat. Bank of Decatur 
v. Wilson, 174 N.E. 857, 343 Ill. ‘55, 
75 A.L.R. 117; Stevenson v. Steven- 
son, 205 TL. App. 15; Denny v. Ket- 
tell, 135 Mass. 138; Briggs v. Briggs, 
Gin) 95 A. 505. 


[a] Remainder held contingent.— 
“After all the bequests... have 
been executed . . to all my neph- 
ews and nieces living at that time.” 
Millikin Nat. Bank of Decatur v. Wil- 
son, eke N.E.. 857, 348 Ell. 55, 75 AL. 
ines ably 


4 Barr v. Gardner, 102 N.E. 287, 
259 Ill. 256; Lermond v. Hyler, 115 A. 
546, 121 Me. 54; Wood v.: Bullard, 25 
N.E. 67, 151 Mass. S24, etary. As 304; 
Beck v. Booth, 110 So. 204, 144 Miss. 
493. 


{a] Remainders held contingent.— 
(1) “After the death of . [life 
tenants] to my then heirs, as provid- 
ed by law.” Lermond v. Hyler, 115 
A. 546, 121 Me. 54. (2) “At her death 

among my heirs who may be 
living at that time.” Beck v. Booth, 
110 So. 204, 144 Miss. 493. (3) “No 
my lineal heirs should there be any 
living, if not then to the heirs of my 
blood.” Barr v. Gardner, 102 N.E. 
287, 259 Ell. 256. 

5. Effect of statutory provisions 
see infra § 1734. 

Remainder to life tenant’s: 
Children as class see supra § 1730. 
Heirs see infra § 1738. 

Heirs or, in default, to others see su- 

pra § 1 
Issue or, in default, to others see su- 

pra §§ 1725, 1726. 

6. See supra §§ 1348-1351. 

7. U.S.—Suskin & Berry v. Rum- 
ley, 37 F.(2d) 304, 68 A.L.R. 768. 

Ark.—Liberty Central Trust Co. v. 
Vaughan, 267 S.W. 361,167 Ark. 219. 


Cal.—In re Washburn’s Estate, 106 
P. 415, 11 Cal.App. 735. 


[124 A. 179, 279 Pa. 511; 
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orship are referable to death of life tenant,® a devise 


or bequest in remainder is contmgent where it is lim- 


Ga.— Wright v. Hill, 79 S.E. 546, 
140 Ga. 554; Lane v. Patterson, 76 
S.E. 47, 138 Ga. 710. But see Federal 
Reserve Bank of Atlanta v. Spearman, 
167 S.BE. 6038, 176 Ga. 236 (a devise 
to the life tenant’s children and “in 
case any of my daughters should die 
leaving no children or grandchildren 
surviving her” then over, the gift to 
the children in being of the life ten- 
ant was held to be vested subject to 
be divested if the life tenant died 
without children). 


Ill.—Wood y. Chase, 158 N.E. 470, 


327 Ill. 91; Aldendifer v. Wylie, 138 
N.H. 148, 306 Ill. 426; Henkins v: 
Henkins, 122 N.E. 88, 287 fll. 62; 


Kamerer v. Kamerer, 117 N.E. 1027, 


281 Il]. 587; Brown v. Kamerer, 114 
N.E. 544, 276 Ill. 69; Blakeley v. 
Mansfield, 1138 N.E. 38, 274 Ill. 133; 


Smith. v. Chester, 112 N.BEo 325, 272 
Ill. 428, Ann.Cas.1917A 925; Belding 
v. Parsons, 101 N.E. 570, 258 Ill. 422. 


Ind.—Stephens vy. Evans’ Adm’x, 30 
Ind. 39; Abernathy v. McCoy, 154 N. 
E. 682, 91 Ind.App, 574 


Iowa.—Saunders v. Wilson, 220 N. 
W. 344, 207 Iowa 526, 60 A.L.R. 786; 
Scofield v. Hadden, 220 N.W. 1, 206 
Towa 597; Sutherland v. Green, 182 
N.W. 785, 191 Iowa 711; Birdsall v. 
Birdsall, 132 N.W. 809, 157 Iowa 363, 
36 L.R.A.N.S. 1121. 


Kan.—Purl v. Purl, 197 P. 185, 108 
Kan. 673. 


Ky.—wWillis v. Lapsley, 43 S.W.(2d) 
47, 240 Ky. 829; Walker v. Irvine’s 
Ex’r, 9 S.W.(2d) 1020, 225 Ky. 699; 
Loeb Np Struck, 42 S.W. 401, 19 Ky. 
T9385. 


Me.—Webber v. Jones, 47 A. 903, 94 
Me. 429; Spear v. Fogg, 32 A. 791, 8d 
Me. 132. 

Md.—Lewis v. Payne, 77 A. 321, 
113 Md. 127, 30 L.R.A.N.S. 908; God- 
win v. Banks, 40 A. 268, 87 Md. 425. 


Mass.—Gardiner v. Savage, 65 N.E. 
851, 182 Mass. 521; Harding v. Hard- 
ing, 54 N.E. 549, 174 Mass. 268; Hast- 
ings v. Hastings, 123 Mass. 158. 


Mo.—Dwyer v. St. Louis Union 
Trust Co., 228 S.W. 1068, 286 Mo. 481. 


N.J.—Teets v. Weise, 47 N.J.Law 


154; Wunderlich v. Bleyle, 125 A. 
386, 96 N.J.Eq. 135; Tantum v. Camp-' 
bell, 91 A. 120, 83 N.J.Eq. 361; Van 


aaupureh v. Hollinshead, 14 N.J.Eq. 
32. 


Ohio.—Laver v. Kreiter, 19 Ohio N. 
P.N.S. 566. 


Pa.—In re Feeney’s Estate, 142 A. 
284, 293 Pa. 273; In re Price’s Estate, 
In re Hilde- 
brant’s Estate, 110 A. 760, 268 Pa. 
132; In re Evans’ Hstate, 107 A. 731, 
264 Pa. 357; Day v. Thompson, 82 A 
935, 233 Pa. 550; In re Long’s Estate, 
73 A. 981, 225 Pa. 39; Reiff’s Estate, 
16 A. 636, 124 Pa. 145 [aff 5 Pa.Co. 
512, 22 Wkly.N.C. 62]; Glading’s Hst., 
24 Pa.Dist. 714; Wright’s Hst., 23 Pa. 
Dist. 684; Carrigan’s Est., 22 Pa.Dist. 
983; Richardson’s Est., 21 Pa.Dist. 
145 [aff 84 A. 670, 236 Pa. 136]. 


R.I.—Ross y. Nettleton, 52 A. 676, 
24 R.I. 124. 

S.C.—Dukes v. Faulk, 16 S.E. 122, 
Simm. 2555 ihomas ve Poole) 19'S! 
C. 323; Faber yv. Police, 10 S.C. 376. 


Tex.—Hay v. Hay, (Civ.App.) 120 
S.W. 1044. 


Vt.—In re Field’s Hstate, 143 A. 


ited to the life tenant’s surviving issue or children‘ 


280, 101 Vt. 242. 


Va.—Allison vy. Allison’s Ex’rs, 44 
S.E. 904,101 Va. 537, 63 I.R-A. 920; 
Henderson's Ex’rs v. Peachy, 3 Leigh 
(30 Va.) 64. 


Ont.—Keating vy. Cassels, 24 U.C.Q. 
Basi4. 


[a] “Should she leave any.”’—Un- 
der a will devising land at the death 
of a life tenant to her children, 

“should she leave any,” and, if she 
left none, then to a brother of the tes- 
tatrix, or his children, the remainder 
to the children of the life tenant was 
contingent on their surviving the life 
tenant. Harris v. McDonald, 108 S.E. 
448, 152 Ga. 18. 


[b] Issue of life tenant’s children. 
—The issue of such of the life ten- 
ant’s children as may be dead takes 
a vested interest under babs © pro- 
viding: (1) “After herudeatha we 
amongst her surviving children, and 
the issue of such as may be dead, such 
issue taking per stirpes, and not per 
capita.” Jameson v. Major’s Adm’r, 
9°S.E. 480; 86 Va.'51; 3 LRA. 77302) 
“Among such children of my said 
daughter as she may then have: pro- 
vided, always, that if any child of my 
said “daughter shall die before its 
mother, leaving children or a child, 
such child or children shall take the 
share of such deceased parent.” Ack- 
en y. Osborn, 17 A. 767, 45 N.J.Eq. 377. 
(3) A limitation to the issue of the 
life tenant’s children has been held 
contingent where the will provided 
that “after her death . .. to go to 
the children of my daughter and the 
children of such as are dead.” Lath- 
am v. Roanoke R., etc., Co., 51 S.E. 
7:80, 11397 NC. 19, LatAm IS RA 7 64a 
Prob.Rep.Ann, 418. 


[c] Remainders held contingent.— 
(1) “To the children of . . . or the 
survivor or survivors of them.” 


Smith vy. Chester, 112 N.E. 325, 272 
Ill. 428, Ann.Cas. 1917A 925. (2) “At 
the decease of my son .-. . to his 
surviving children according to law.” 
Van Tilburgh v. Hollinshead, 14 N.J. 
Eq. 32. (3) ‘To their children, if any 
survive them.” Blakeley v. Mans- 
fleld,y 143) INU. 38,0 210 4 cllleeeL oct C4), 
“Upon her decease, leaving issue her 
surviving.” In re Price’ s Estate, 124 
A. 179, 279 Pa.,511. (5) “To the child 
or children .. . who may be sur- 
viving at the time of her decease.” 
Belding vy. Parsons, 101 N.E. 570, 258 


Ty 422% (6) “Prom and after the 
death of . . to their children then 
living.” Wunderlich y. Bleyle, 125 A. 


386, 96 N.J.Eq. 135. (7) “To the sur- 
viving children of my said wife.” 
Sutherland v. Green, 182 N.W. 785, 
191 Iowa 711. (8) “To be equally di- 
vided among them or the survivors 
of them.” Spear v. Fogg, 32 A. 791, 
87) Me.132...(9), To “vest in 

such of them as shall then be living. ” 
In re Washburn’s Hstate, 106 P. 415, 
hd CalApp.7sb. i610). “To her chil- 
dren living at the time of her death.” 
Lane v. Patterson, 76 S.E. 47, 138 Ga. 
710. (11) “To their surviving lawful 
issue if any.” Wright v. Hill, 79 S.E. 
546, sie ee 554. (12) “At their death 

the children .. 

who “shail be living at the time, and 
the issue of any child . . .who 
may have then deceased.” Birdsall 
v. Birdsall, 132 N.W. 809, 157 Iowa 
863, 36 L.R.A.N.S. 1121. (18) “To his 
children, if any; if none, to his near- 
est relatives.” Webber v. Jones, 47 
A. 903, 94 Me. 429. (14) “To his chil- 
dren, if he has any living; if not to 
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or descendants,* except in’ jurisdictions where the 
subject to be divested.® 
Where words of survivorship relate to the tes- 
tator’s death,'® a gift to the life tenant’s surviving 


estate is said to vest 


children is vested. 11 


[§ 1733] (c) Remainder Vested Subject To Be 
Divested. According to some decisions where there 
is a devise or bequest in remainder to survivors, al- 
though unascertainable until the termination of the 
each remainderman in esse takes 
a vested estate subject to be divested in favor of 
those remaindermen surviving the termination of the 
preceding estate,1? and if all die before the end of 


j a ¢ 12 
preceding estate, 


WILLS 


vested.14 


[§§ 1732-1734 


Accordingly, fematuders have been held 
vested subject to be divested where limited to the 


testator’s surviving children, 
ters,'® or to the life tenant’s children,!* or children of 


15 brothers and sis- 


the testator’ s brother.1® 


to the testator’s 


the precedent estate the remainders are absolutely 


his brothers and sisters.” Purl v. 
Hetual eo (nl Sb LOGAN. Oiocen Caio) 
“At her death to her children, if any, 
and if none to be equally divided be- 
tween my sons.” Willis v. Lapsley, 
43: S.W.(2d) 47, 240 Ky. 829. (16) “On 
the decease of ...my said son, 
then and not until then . to their 
respective children.” Harding v. 
Harding, 54 N.E. 549, i74 Mass. 268. 
(17) “After the decease to the 
lawful issue of her body begotten, ber 


surviving.” Tantum v. Campbell, 
A. 120, 83 N.J.lmq. 361. (18) “Upon 
her death . . to the then living 


issue or descendants of my said sis- 
ter.” Suskin & Berry v. Rumley, 37 
F.(2d) 304, 68 A.L.R. 768. (19) “After 
her decease . . to the children of 
suliving sat | the 


my said niece 

time of her decease.” In re Long’s 
Hstate, 73 A. 981, 225 Pa. 39. (20) “At 
the death of my son . . children 


of the said son . . living at the 
time of his death.” In re Feeney’s 
Estate, 142 A. 284, 293 Pa. 2738. 


8. Hill v. Sangamon Loan & Trust 
Co., 129 N.E. 554, 295 Til. 619; Spatz 
v. Paulus, 120 N.E. 503, 285 Ill. 82; 
Keeton v. Tipton, 212 S.W. 909, 184 
Ky. 704. 

{a] Remainder held contingent.— 
“To all the lineal descendants he may 
leave living at his death.” Spatz v. 
Paulus, 120 N.E. 508, 285 Ill. 82. 

9. Seeinfra § 1733 

10. See supra §§ 1348-1351. 

11. Burrell v. Jean, 146 N.E. 754, 
196 Ind. 187; Paul v. Dickenson Trust 
Cone liZneNsES 2567.63 Ind App. .230; 
Jones v. Chandler, 110 N.J5. 235, 61 
Ind.App. 500; Smith vy. Smith, 109 
N.E. 60, 59° Ind.App.1 169; Ross /-v. 
Drake, 37 Pa. 373. 


[a] “If she have any.’’—An estate 
-in remainder is vested where limited 
to life tenant’s children “if she have 
any; and, if not, to her natural heirs” 
as the word ‘“have’’ is not to be con- 
strued as “leave’’ so as to create sur- 
vivorship. In re Wetherill’s Hstate, 
63 A. 406, 214 Pa. 150. 


[b] Remainder held vested.—(1) 
“At her death the same is to descend 
AnGuVeSt we. ou 6 | to her children: liv-= 
ing at the time of her death.” Smith 
v. Smith, 109 N.E. 60, 59 Ind.App. 169. 
(2) “At her death to descend to her 
children, such as maybe living.” 
‘Jones v. Chandler, 110 N.E. 235, 61 
Ind.App. 500. (3) “At the decease of 
my son . . among his surviving 
children.” Ross v. Drake, 37 Pa. 373. 
(4) “After her death, to the children 
of the said Mildred A. Barclay then 
living, and the descendants of any de- 
child or children.” Kumpe v. 


cease 
Coons, 63 Ala. 448. (5) “After the 
death of my said daughter to 


her children, and if she dies leaving 
no child or descendant of any child 
surviving her said real estate shall be 
equally divided among my heirs.” 


Burrell v. Jean, 146 N.E. 754, 196 Ind. 
187. 


12. Necessity of ascertaining 
beneficiary see supra § 1705. 


Tinie of ascertainment of survivors 
see supra §§ 1348-1351. 


13. Ala.—Thorington v. Hall, 21 
So. 335; Vil Alar 9323, 56a Am SiR. 54> 
Thorington v. Thorington, 20 So. 407, 


111 Ala. 237, 36 L.M.A. 385 [cit Smaw 


Vv. Young; 20 “So,.370, d0oF Alan 528 
(deed case)]; Acree v. Dabney, 32 
So. 127, 133 Ala. 437. 
Conn.—White v. Smith, 89 A, 272, 
87 Conn. 663, L.R-A.J917D 596: 
Del.—Reybold vy. Reybold, 44 A. 


be 7 Del.Ch. 29. 


y.—Johnson v. Whitcomb, 179 S. 
we 391, 166 Ky. 673. 


Mich.—Ensign v. Dunn, 
3438, 181 Mich. 456. 

Neb.—Wilkins v. Rowan, 185 N.W. 
437, 107 Neb. 180. 

Eng.—Penny v. Commissioner for 
Railways, [1900] A.C. 628; In re 
Pickworth, [1899] 1 Ch. 642;> In re 
Clark’s Trusts, LR.” 9 Bq. 378; In re 
Sanders’ Trusts, L.R. 1 Eq. 675; Page 
v. May, 24 Beav. 328, 53 Reprint 382; 
Bromhead v. Hunt, 2 Jac.&W. 459, 
37 Reprint 703; Belk v. Slack, 1 Keen 
238, 48 Reprint 297; Sturgess v. Pear- 
son, 4 Madd. 411, 56 Reprint 757; 
Browne v. Kenyon, 3 Madd. 410, 56 
Reprint 556; Harrison v. Foreman, 5 
Ves.Jr. 207, 31 Reprint. 549. See 
White v. Baker, 2 De G.F.&J. 55, 45 
Reprint 542 (where the rule was held 


148 N.W. 


inapplicable). : 

See Kersh v. Yongue, 28 S.C.Kq. 
100 (deed). 

14. See infra § 1745. 


15. Thorington vy. Hall, 21 So. 335, 
111 Ala. 323, 56 Am.S.R. 54; Thoring- 
ton v. Thorington, 20 So. 407, 111 Ala. 
237, 36 L.R.A. 385; Acree v. Dabney, 
32 So. 127, 133 Ala. 437; In re Clark’s 
Trusts; L.Ro 9. Bqe 378. 


[a] Wested subject to be divested. 
—(1) “To our said three children 
a eah COP co the survivors or sur- 
vivor of them.” Thorington v. Hall, 
21 So. 335, 111 Ala. 323, 56 Am.S.R. 54; 
Thorington v. Thorington, 20 So. 407, 
et eA ae 25 te CRAs 385. (2) 
“After her death to be equally divided 
between my children which may then 
be surviving.” Acree v. Dabney, 32 


So. 127, 1383 Ala. 4387. (3) “After 
the decease of my said wife .. . 
unto each of my two sons or 


to such of them as shall be living at 
the time of the decease of my said 


wife.” In re Clark’s Trusts, L.R. 9 
Kq. 378. 
16. Johnson v. Whitcomb, 179 S.w. 


821, 166 Ky, 673; 

[1899] 1 Ch. 642. 
[a] Wested subject to be divested. 

—“After her death, to be equally di- 


In re Pickworth, 


[§ 1734] (d) Bfiect of Statutory Provisions. Ey 
Where an estate is vested if there is a person 
ing” who would have the immediate right to posses- 
sion on the termination of the preceding estate,?° a 
remainder is vested if words of survivorship relate 
death and the beneficiary is in esse.*? 
Accordingly, the estate in remainder vests in the 
testator’s surviving children,?? grandchildren,?* and 


“in be- 


vided between my brother and sis- 
ters. or such of them as may 
be living at that time.” Johnson v. 
Whitcomb, 179 S.W. 821, 166 Ky. 673. 


17. Sturgess v. Pearson, 4 Madd. 
11,56 Reprint 757. 


[a] Vested subject to be divested. 

—‘“‘After her decease . . to be 
equally divided amongst her. three 
children, or such of them as shall be 
living at her decease.” Sturgess v. 
Pearson, 4 Madd. 11, 56 Reprint 757. 


18. White v. Smith, 89 A. 272, 87 
Conn. 668, L.R.A.1917D 596. 


[a] Wested subject to be divested. 
—‘In case of the decease of my said 


sister . to be divided equally 
between the’ three children of my 
brother . or aS many as may 
be living at that time.” White v. 


Smith, 89 A. 272, 87 Conn. 663, L.R.A. 


1917D 596. 

19. Devise or bequest to: 
Life tenant’s heirs see infra § 17388. 
Person surviving see infra § 1735. 


20. See supra § 1704. 
21. .Bergmann v. Lord, 86 N.E. 828, 
194 N.Y. 70; Matter of Mahan, 98 N.Y. 


372 faff 32 Hun 73]; Stevenson v. 
Lesley, 70 N.Y. 512 [aff 9 Hun 637]; 
Embury v. Sheldon, 68 N.Y. 227; Van 
Deusen v. Van Deusen, 122 N.Y.S. 718, 
188 App.Div. 357; Runyon v. Grubb, 
103 N.Y.S. 949, 119 App.Div. 17; Mil- 
ler v. Von Schwarzenstein, 64 N.Y.S. 
475, 51 App.Div. 18; In re Walsh’s Es- 
tate, 264 N.Y.S. 621, 147 Misc. 103; 
In re Gates’ Hstate, 254 N.Y.S. 614, 
142 Mise. 83; In re Hitchins’ Will, 
199 IN-Y.S. 283, 120 Mise. 586? Esslie 
v. Kraft, 126 N.Y.S. 416, 70 Mise. 144; 
Doscher’ v. Wyckoff; 118 N.Y.S. 655, 
63 Misc. 414; In re Radford, 75 N.Y.S. 
255, 37 Misc. 241, 2 Mills Surr. 503; 
In re Meyer, 6 Abb.N.Cas. CN; Y%): 438, 
Dil BELOW Eers 203; Moore v. Lyons, 25 
Wend. (N.Y.) 119. 


22. Bergman v. Lord, 86 N.E. 828, 
194 N.Y. 70; Connelly v. O’Brien, 60 
N.E. 20, 166 N.Y. 406 [rearg den 60 N. 
HE. 1109, 168 N.Y. 595]; Matter of 
Mahan, 98 N.Y. 372 [aff 32 Hun 73]; 
Runyon v. Grubb, 103 N.Y.S. 949, 119 
AppEDive ET: Bankers’ Trust Co. v. 
New York Foundline Hospital, 202 N. 
Y.S. 90, 121 Mise. 639; Esslie v. Kraft, 
126°N.Y.S. 416, 70 Misc. 144; In re | 
Meyer, 6 Abb.N.Cas. (NVY.) 438, 57 
How.Pr. 208. 


[a] Remainders held vyested.—(1) 
«all her death to go to the children 
aforementioned or the survivors 
thereof.’ Esslie v. Kraft, 126 N.Y.S. 
416, 70 Misc. 144. (2) “To my wife, 
Rose, duting her life, and then to 
such of my children as may then be 
alive.” Connelly vy. O’Brien, 60 N.E. 
20, 166 N.Y. 406 [rearg den 60 N.E. 
1109, 168 N.Y. 595]. 


23. Stevenson v. Lesley, 70 N.Y. 


.512 [aff 9 Hun 637]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1734-1735] 


nephews.?* Where there are words of survivorship 
which ordinarily would relate to a time subsequent 
to the testator’s death,?®> the remainder is vested ac- 
cording to some decisions if the persons to take are 
in being at the testator’s death and no other contin- 
gency exists to delay the vesting.?® 
ether decisions the remainder has been held contin- 
gent,?7 or vested subject to be divested if any re- 
mainderman dies before the expiration of the pre- 


24. In re Walsh’s Estate, 264 N.Y. 
S. 621, 147 Misc. 103. 


25. See supra §§ 1348-1351. 
26 See cases infra this note. 


[a] Testator’s children. — ‘After 
the death of my said daughter Sarah 
soto, my said daughter Carrie 

and my son William, in case they 
shall both be then living.” In re Rad- 
ford, 166 N-Y.S. 9240, 1041—Misc. 278. 


{b] Life tenant’s surviving chil- 
dren.—(1) “Unto such child or chil- 
dren as my said daughters so dying 
shall have or leave living at their 
decease.”’ Matter of Brown, 93 N.Y. 
295 [aff 29 Hun 412]. (2) In the case 
of a devise in remainder to the life 
tenant’s children living at the time of 
her decease. In re Davis’ Estate, 36 
N.Y.S. 822, 91 Hun 58 [aff 44 N.E. 185, 
149 N.Y. 539]. (3) “At his decease 

- among his children, should 
he ‘leave any; but should there be no 
issue or descendants him surviving’’ 
then over. Wilson v. White, 15 N.E. 
749, 109 N.Y. 59, 4 Am.S.R. 420. (4) 
“To the children or child of said 

. [life tenant] if any, living at 
his death, and the descendants of any 
such child then deceased as shall have 
left descendants then living.” Bren- 
nan v. Storm, 47 N.Y.S. 661, 21 App. 
Div. 236. (5) ‘To his children living 
at the time of his decease.” Shaw v. 
English, 81 N.Y.S. 169, 40 Misc. 37. 
(6) “Upon the decease of my said 
daughter Julia . . . to the chil- 
dren of said Julia, then living, and to 
the children if any of any of her chil- 
dren who may have died . 
taking the share the parent would 
have taken if living.” Oishei_ v. 
Oishei, 126 N.Y.S. 484, 70 Misc. 48 
.[aff 182 N.Y.S. 1140, 148 App.Div. 
899]. 


27. Vincent v. Newhouse, 83 N.Y. 
505; May v. May, 204 N.Y.S. 408, 209 
App.Div. 22; Denison v. Denison, 89 
N.Y.S. 126, 96 App.Div. 418 [aff 76 N. 
E. 1093, 183 N.Y. 505]; Hafner v. Haf- 
ner, 71 N.Y.S. 1, 62 App.Div. 316 [mod 
69 N.Y.S. 456, 34 Misc. 65, aff 63 N.E. 
1117, 171 N.Y. 633]; Lingsweiler v. 
Hart, 41 N.Y.S. 862, 10 App.Div. 156 
[aff 54 N.E. 1093, 159 N.Y. 543]; In re 
Hutchins’ Estate, 239 N.Y.S. 717, 136 
Mise. 270; In re Faust’s Estate, 145 
N.Y.S. 842, 83 Misc. 250, 11 Mills Surr. 
326; Sanson v. Bushnell, 55 N.Y.S. 
272, 25 Misc. 268; Matter of Ryder, 11 
Paige (N.Y.) 185, 42 Am.D. 109; 
Greeney v. Greeney, 145 N.W. 201, 155 
Wis. 621; In re Adelman’s Will, 119 
N.W. 929, 188 Wis. 120; In re Moran’s 
Will, 96 N.W. 367, 118 Wis. 177. And 
see cases infra this note. 


{a] Testator surviving children.— 
) In general. In re Hoadley, 101 
233 (under New York statute). (2) 
EA tier the death of my wife . 
divided between my childr en that are 
living at that time.’ Williams v. 
Williams, 136 N.Y.S. 990, 152 App.Div. 
323. (3) “After the death of my said 
wife unto my children then living. 
. Provided if any of my chil- 
dren shall die before the death of my 
wife and shall leave a child or chil- 
dren surviving them . . ._ share 
. Shall be paid to such child or 
children.” Wright v. Wright, 125 N. 


WILLS 


ceding estate.?§ 


viving.2° 


According to 


contingent.? 


Y.S. 875, 140 App.Div. 634 [aff 118 
Ne YS: 994], (4) “Upon the occur- 
rence of the death or remarriage of 
both of my said daughters 

divided equally among my other chil- 
dren who may be surviving at the 
time, the child or children of any son 
or daughter who may have died before 
such contingency, taking the share to 
which the parent, if living, would have 
been entitled.’ Pfender v. Depew, 121 
N.Y.S. 285, 186 App.Div. 636. C5) 
“After her death to be divided equaliy 
among my children who may survive. 
I also wish my _ sister Re has MEO: 
have an equal share with my 
children, if she survives the death of 


my wife.’’ In re Moran’s Will, 96 N. 
W. 367, 118 Wis. 177. 
[b] Testator’s eandoulitear™ — 


“After the death of my son . 

to go to my grandchildren or child, 
if there are any living. If there are 
none living, then to my legal heirs in 
a legal way.” Greene v. Holbrook, 224 
N.Y.S. 810, 222 App.Div. 654 [rev 220 
N.Y.S. 151, 128 Misc. 769]; Holbrook 
v. Shepard, 220_N.Y.S. 757, 220 App. 


Div.,64 [aff 157 N.E. 882, 245 N.Y. 
618]. 
[ec] Testator’s surviving brother 


or sister.—In the case of a devise 
after the death of testator’s wife “to 
my said sister Mary Stewart and 
David Walker, who shall then be liv- 
ing, jointly, share and share alike 
forever,’ neither the testator’s broth- 
er or sister take any interest if they 
predecease the life tenant. Matter of 
Walker, 80 N.Y.S. 653, 39 Misc. 680. 


[d] Surviving life tenant as re- 
mainderman. — A devise in trust to 
pay the income to testator’s three 
children with survivorship as to the 
income ‘‘and upon the death of two of 
them then the said trust shall cease 
and the whole of my said estate is to 
go to the survivor’’ creates a contin- 
gent remainder. Thall v. Dreyfus, 
82 N-Y.S. 691, 84 App.Div. 569. 


fe] Life tenant’s surviving chil- 
dren.— (1) In general. MeGillis v. 
McGillis, 49 N.E. 145, 154 N.Y. 532; 
Hillen v. Iselin, 39 N.E. 368, 144 N.Y. 
365; Purdy v. Hayt, 92 N.Y. 446. (2) 
“On ther =déathy .« 2) 5! -toisher chil- 
dren and issue, should she leave any, 
but should she not leave any her sur- 
viving, I devise the same to” ete. 
Hebberd v. Lese, 95 N.Y.S. 333, 107 
App. Div.425> ¢3),| “From,;and ‘after 
the decease . . to the lawful is- 
sue of my said daughter then living,” 
ete. McGillis v. McGillis, 42 N.Y.S. 
921, 11 App.Div. 359 [mod on other 
grounds 49 N.B. 145, 154 N.Y. 532]. 
(4) “Or such of them and such other 
children as she may leave her sur- 
viving at the time of her death.” 
Shindler v. Robinson, 135 N.Y.S. 1056, 
150 App.Div. 875. (5) ‘At his death 
to transfer. . to his lawful 
ehild or children, if any him surviy- 
ing.” In re Petheram, 162 N.Y.S. 953, 
97 Misc. 302 [aff 165 N.Y.S. 1106, 178 
App.Div. 953]. (6) “Upon the death 
of my last surviving daughter, 
unto the children of my daughters 
who shall be living at that time.” 
Benedict v. Levi, 163 N.Y.S. 846, 177 
App.Div. 385. (7) “To her children 
living at the time of the death of my 
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[§ 1735] (25) Devise or Bequest to Person Sur- 
Where, in a devise or bequest in remain- 
der to a particular person, words of survivorship re- 
late to the testator’s death,®° the estate is vested.*? 
If words of survivorship are referable to a time sub- 
sequent to the testator’s death,?? the remainder is 
According to some decisions a devise 


said daughter and her said husband, 
and to the issue of any deceased child 
of hers . said issue to take the 
part to which their parent would have 
been entitled if living.” In re Kis- 
sam’s Estate, 186 N.Y.S. 263, 115 Misc. 


724. (8) “Then to her child or chil- 
dren, or, if she leaves no child or 
children, then , to 


heirs of . my son.’ Hunt v. 
Wickham, 190 N.Y.S. 16, 197 App.Div. 


800. (9) “Upon his ‘death to pay 
. to his lawful issue then liv- 
ing and if there be no such 


issue of my nephew living at the time 
of his death, I give,” etc. In re Wy- 
song’s Estate, 224 N.Y.S. 287, 130 
Misc. 298 [aff 228 N.Y.S. 458, 223 App. 
Div. 407]. (10) ‘It is my intention 
that said property shall be divided 
at the death of my said daughter 
among all the children she may have 
at the time of her decease.” Greeney 
v. Greeney, 145 N.W. 201, 155 Wis. 621. 


28. Nodine v. Greenfield, 7 Paige 
(N.Y.) 544, 34 Am.D. 363; Smith v. 
Lawrence, 21 N.Y.S. 379, 66 Hun 362; 
In re Burling’s Estate, 266 N.Y.S. 482, 
148 Mise. 835; In re Bristol’s Estate, 
264 N.Y.S. 349, 147 Mise. 578; In re 
Graham’s Will, 260 N.Y.S. 585, 145 
Mise. 628; Brevoort v. Townsend, 154 
N-Y.S. 1031; 91 Mise. 143, 15 Mills 
Surr. 125. And see cases infra this 
note. 


[a] Testator’s surviving children. 
—(1) “On the death or remarriage of 
my wife . . to my children “then 
living and the issue of Such as may 
have died, such issue to take the share 
the parent would take if living.” 
Doscher v. Wyckoff, 116 N.Y.S. 389, 
132 App.Div. 139 faff_113 N.Y.S. '655, 
63 Mise. 414]. (2) “From and after 
the decease of both of my said daugh- 
ters . to the use of my remain- 
ing four children [naming 
them], and to the survivors and sur- 
vivor of them in the meantime their 
heirs and assigns forever.’ Columbia 
Trust Co. v. Wainwright, 166 N.Y.S. 
523. 


Vested remainder subject to be di- 
vested see supra § 1733. 


29. Devise or beauest to survivors 
see supra §§ 1731-1734. 


$30. See supra §§ 1348-1351. 


31. Greene v. Huntington, 46 A. 
883, 73 Conn. 106, 5 Prob.Rep.Ann. 
448; Harris v. Carpenter, 10 N.E. 422, 
109 Ind. 540. 


[a] Devise to testator’s daughter 
vested.— ‘At her death to my daugh- 
ter beh. Dut, ii yeShie! wa be 
not living, then to her heirs forever. ed 
Harris v. Carpenter, 10 N.E. 422, 109 
Ind. 540 


it See supra §§ 1348-1351. 


Tt Orr Ww, Mates, 70) GN ses vols 
200° Til. 222. 


Ky.—Sledd v. 
610, 192 Ky. 823. 
La.—Mishon vy. Bein, 7 Rob. 146. 
Mo.—Maguire v. Moore, 18 S.W. 897, 
108 Mo. 267. 

N.Y.—In re Smith’s Will, 200 N.Y.S. 
538, 205 App.Div. 499; Snyder v. 
Snyder, 169 N.Y.S. 896, 182 App.Div. 


Rickman, 234 S.wWw. 
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to the life tenant’s child if living is vested subject 
to be divested if the child predeceases the life ten- 


ant.3* 


[§ 1736] (26) Remainder to Heirs or Persons En- 
titled To Take by Descent?®—(a) Heirs or Descend- 
As a general rule a vested remain- 
der will be held to have been intended where the de- 
vise is to the heirs and direct descendants of the tes- 


ants of Testator. 


65; In re’ Clapp, 168 N.Y.S. 902, 177 
App.Div. 83; Pattison v. Cusack, 131 
N.Y.S. 795, 147 App.Div. 428; Beckett 
v. Morgan, 203 N.Y.S. 521, 122 Misc. 
228; Clark v. Grosh, 142 N.Y.S. 966, 
81 Mise. 407. 


N.C.—-Brown v. Guthery, 
836, 190 N.C. 822. 


Pa.—Frasier v. Scranton Gas & Wa- 
ter Co., 95 A. 256, 249 Pa. 570; Dun- 
woodie v. Reed, 3 Serg.&R. 434; Mid- 
dleton’s Estate, 13 Pa.Dist. 811. 


[a] Devise to life tenant’s “wid- 
ow.”—In the case of a devise in re- 
mainder to the life tenant’s ‘“‘widow,” 
the word “widow” is not to be con- 
strued as ‘“wife’’ and since the wife 
must survive her husband to be his 
widow, the remainder is contingent. 
National Bank of America of Salina 
v. Barritt, 18 P.(2d) 552, 136 Kan. 
870. 


[b] 
tingent.—(1) 
life with my wife, that my daughter, 
Pen. is shesbe living. Stedd iv: 
Rickman, 234 S.W. 610, 192 Ky. 823. 
(2) “Upon her death to my 
son . . . if he be alive, or to heirs 
if-he be dead.” Brown v. Guthery, 
130 S.E. 836, 190 N.C. 822. 


130 S.E. 


Devise to testator’s child con- 


“At the termination of 


Limitation dependent on  con- 
tingency see supra § 1706. 
34. McDonald v. Taylor, 32 S.H. 


879, 107 Ga. 43. 


[a]. Remainder held vested sub- 
ject to be divested.—‘‘At her death to 
herecone ae. itelivine.”  MeDon- 
ald v. Taylor, 32 S.H. 879, 107 Ga. 43. 


35. Construction in favor of heirs 
see supra § 1149. 


Devise or bequest to a class see in- 
fra § 1730. 


Remainder or reversion see Deeds 
§ 292; Hstates § 181 note 61 et seq. 


36. Conn.—Johnes v. Beers, 18 A. 
100, 57 Conn. 295, 14 Am.S.R. 101. 


*’ Fla.—Sorrels v. McNally, 105 So. 


106, 89 Fla. 457. 


Towa.—-Hiller v. Herrick, 179 N.W. 
113, 189 Iowa 668; Woodard v. Wocod- 
ard, 169 N.W. 464, 184 Towa 1178; 
Atchinson v. Frances, 165 N.W.. 587, 
182 Iowa 387, L.R.A.1918E 1087. 


Me.—Morse v. Ballou, 83 A. 799, 109 
Me. 264. 


Mass.—Richardson v. Warfield, 148 
N.E. 141, 252 Mass. 518; Hedge v. 
State St. Trust Co., 146 N.E. 802, 251 
Mass. 410; Boston Safe Deposit & 
Trust Co. v. Abbott, 136 N.E. 101, 242 
Mass. 92; Trull v. Tarbell, 127 N.E. 
541, 236 Mass. 68; Mullaney v. Mon- 
ahan, 122 N.H. 387, 232 Mass. 279; 
Whitman v. Huefner, 108 N.E. 1054, 
921 Mass. 265; Ford v. Ford, 107 N.E. 
948, 220 Mass. 322; Boston Safe De- 
posit & Trust Co. v. Nevin, 98 N.E. 
1051, 212 Mass. 232; Southard v. 
Southard, 96 N.B. 941, 210 Mass. 347; 
Jewett v. Jewett, 86 N.E. 308, 200 
Mass. 310; Gray v. Whittemore, 78 
N.E. 422, 192 Mass. 367, 116 Am.S.R. 
246, 10 L.R.A.N.S. 1143, 12 Prob.Rep. 
Ann. 178; Crapo v. Price, 76 N.E. 1043, 


WILLS 


will.?7 


[§§ 1735-1736 


tator*® unless a contrary intention is shown by the 
This rule of construction is an amplification 


or application of the rule that vested estates are 


favored.?§ 


190 Mass. 317, 11 Prob.Rep.Ann. 270; 
Stanwood v. Stanwood, 60 N.E. 584, 
179 Mass. 223; Gibbens v. Gibbens, 3 
N.E. 1, 140 Mass. 102, 54 Am.R. 453; 
Dove v. Torr, 128 Mass. 38; Minot v. 


Tappan, 122 Mass. 535; Abbott v. 
Bradstreet, 3 Allen 587. 
Pa.—Wood v. Schoen, 15 Pa.Dist. 


693; Bloodgood’s Estate, 8 Pa.Co. 546. 


S.C.—Clardy v. Clardy, 115 S.E. 603, 
122 S.C. 451. 


37. Ill—McCormick vy. 
149 N.E. 476, 318 Tl. 544. 


Ky.—Dohn’s Ex’r v. Dohn, 62 S.W. 
Peale Ky. 884, 64 S.W. 352, 23 Ky. 
. 256. 


Me.—Lermond v. Hyler, 115 A. 546, 
121 Me. 54. 


Mass.—Welch v. Howard, 116.N.E. 
492, 227 Mass. 242; Wood v. Bullard, 
25 N.E. 67, 151 Mass. 324, 7 LRA. 
304. 

Miss.—Beck v. Booth, 110 So. 264, 
144 Miss. 493. 


N.Y.—Carmichael v. Carmichael, 1 
Abb.Dec. 309, 4 Keyes. 346; Holbrook 
v. Shephard, 220 N.Y.S. 757, 220 App. 
Div. 64 [atl ela’ INWe (882)245 SNe 
618]; In re Bishop’s H'state, 215 N.Y. 
S. 237, 126 Misc. 722; Matter of South- 
worth, 102 N.Y.S. 447, 52 Misc. 89, 5 
Mills Surr. 555; Grems v. Parsons, 
149 INLYS.05 00. 


N.C.—Riggan v. Lamkin, 26 S.E. 
918, 120 N.C. 44; Hall v. Want, 61 N.C. 
502. 


Ohio.—Barr v. Denny, 87 N.E. 267, 
79 Ohio St. 358; Wells v. Gatch, 152 
N.E. 772, 21 Ohio App. 140. 


Pa.—In re Heath’s Hstate, 133 A. 
558, 286 Pa. 335; In re Jayne’s Estate, 
16 Pa.Dist.&Co. 51; Dailey’s Estate, 
29 Pa.Dist. 875. 


Tenn.—Forrest v. Porch, 45 S.W. 
676, 100 Tenn. 391. 


[a] Thus the distribution of a re- 
mainder interest among “my heirs-at- 
law, according to the statutes which 
shall then be in force,” creates a con- 
tingent remainder, 
116 N.E. 492, 227 Mass. 242. 


[b] Heirs living at life tenant’s 
death.—-(1) A will providing that at 
the death of the life tenant the re- 
mainder was to be divided among the 
testator’s heirs “who may be living 
at that time” creates a contingent re- 
mainder. Beck v. Booth, 110 So. 204, 
144 Miss. 493. (2) Under a will by 
which the testator created a spend- 
thrift trust in all his real estate for 
his daughter, and providing that the 
trust should end at her death, and all 
such real estate together with any 
funds then remaining in the hands of 
the trustee undisposed should “go to 
those persons, who would have been 
my heirs-at-law if I should die just 
after the death of my said daughter,” 
manifested an intention that on death 
of his daughter his real estate should 
then go to persons who would then be 
his next of kin, and that the fee 
should thereupon immediately vest in 
them. McCormick v. Sanford, 149 N. 
E. 476, 318 Ill. 544. 


Sanford, 


Welch v. Howard, | 


It is sometimes referred to as a presump- 
tion,*® or a circumstance which warrants an infer- 
ence that a vested remainder was intended.*° 
remainder interests have been held vested where 
the remainder was to the testator’s heirs,*1 next of 


Thus 


[c] “To my then heirs at law.”— 
Where a devise was to a group of 
two life tenants and to the survivor 
of them, and then to another group 
of two life tenants and to the sur- 
vivor of the second group, and after 
the death of the two life tenants in 
the second group “to my then heirs as 
provided by law,’’ the intention of the 
testatrix was that the _ property 
should vest inher heirs at law at the 
time of the death of the survivor of 
all the life tenants, and not at the 
death of the survivor of the second 
group of life tenants, which occurred 
during the life of the first group of 
life tenants.. Lermond vy. Hyler, 115 
A. 546, 121 Me. 54. 


Devise or bequest to survivors see 
supra § 1731. 


38. Woodard v. Woodard, 169 N.W. 
464, 184 Towa 1178. 


Construction in favor of vesting 
see supra § 1681. 


39. Atchinson v. Frances, 165 N.W. 
587, 182 Iowa 37, L.R.A.1918E 1087; 
Mullaney v. Monahan, 122 N.E. 387, 
232 Mass. 279; Boston Safe Deposit 
& Trust Co. v. Nevin, 98 N.E. 1051, 
212 Mass. 232. 


40. Woodard v. Woodard, 169 N.W. 
464, 184 Iowa 1178. 


41. Fla.—Arnold v. Wells, 131 So. 
400, 100 Fla. 1470. 


Hii.—Cummins yv. Drake, 106 N.E. 
456, 265 Ill. 111. 


Iowa.—Putbrees v. James, 144 N.W. 
607, 162 Iowa 618. 


Kan.—Bunting v. Speek, 21 P. 288, 
41 Kan. 424, 3 L.R.A. 690. 


Ky.—Faulkner’s Guardian v. Faulk- 
ner, 35 S.W.(2d) 6, 237 Ky. 147; Stal- 


lard v. Lambert, 33 S.W.(2d) 682, 236 - 


Ky. 651; Campbell v. Hinton, 150 S. 
W. 676, 150 Ky. 546; Weil v. King, 104 
S.W. 380, 31 Ky.L. 1010. 


Me.—Merrill v. Wooster, 59 A. 596, 
99 Me. 460. 


Md.—Hoover v. Smith, 54 A. 102, 96 
Md. 393. 


Mass.—Calder v. Bryant, 184 N.E. 
440; Blume v. Kimball, 110 N.E. 1036, 
222 Mass. 412; Gray v. Whittemore, 
78 N.E. 422, 192 Mass. 367, 116 Am.St. 
Rep. 246, 10 L.R.A.N.S. 1148, 12 Prob. 
Rep.Ann, 178; Smith v. Smith, 71 N.E. 
314, 186 Mass. 138; Rotch v. Rotch, 
53 N.H. 268, 173 Mass. 125; Dove v. 
Torr, 128 Mass. 38; Whitney v. Whit- 
ney, 14 Mass. 88; Bates v. Webb, 8 
Mass. 458. 


Miss.—Schlater v. Lee, 78 So. 700, 
117 Miss. 701; McDaniel y. Allen, 1 
So. 356, 64 Miss. 417. 


Mo.—Evans y. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; Baker v. Kennedy, 
238 S.W. 790. 


Neb.—In re Hanson’s Estate, 224 
N.W. 2, 118 Neb. 208. 


N.J.—American Builders’ Corp. v. 
Galligan, 121 A, 595, 94 N.J.Eq. 731. 


N.Y.—Smith v. Allen, 55 N.E. 1056, 
161 N.Y. 478; Minot v. Minot, 45 N.Y. 
S. 554, 17 App.Div. 521; In re Thom- 
as’ Estate, 219 N.Y.S. 318, 128 Misc. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


& a ea 


§§ 1736-1738] 


kin,*? nearest relation,** children,#* grandchildren,*> 


or niece.*® 


[§ 1737] (b) Heirs of Person Named. Heirs are 
ascertained at the time of the death of the person 
named,** and since an estate is contingent at com- 
mon law where the beneficiaries are unascertained at 
the testator’s death,** a devise in remainder to the 
heirs of a person named is contingent,*® unless the 
or “bodily heirs” mean “children.”>° 


words “heirs” 
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tor’s death, the remainder limited to his heirs or 


bodily heirs is vested®! unless a contrary intention 


ant.®* 


dren,” 


Where the person named is deceased at the testa- 


260. 


N.C.—Mercer v. Downs, 131 S.E. 
575, 191 N.C. 203; Witty v. Witty, 114 
S.E. 482, 184 N.C. 375; Rives v. Friz- 
zle,.43 N.C. 237. 


Pa.—In re Tatham’s Estate, 95 A. 
520,-250 Pa. 269, Ann.Cas.1917A 855; 
In re Bache’s Hstate, 92 A. 304, 246 
Pa. 276; In re Bechtel’s Estate, 85 
Pa.Super. 14; Abel’s Estate, 23 Pa. 
Super. 531; Murphey’s Wstate, 1 Pa. 
Dist.&Co. 380; Rogers’ Estate, 24 Pa. 
oe 824; Lefever's Hst., 16 Pa.Dist. 

1 


R.I.—Goodgeon v. Stuart, 144 A. 
670, 50 R.I. 6; Green v. Edwards, 77 
A. 188, 31 R.I. 1, Ann.Cas.1912B 41. 


S.C.—Avinger v. Avinger, 107 S.E. 
26, 116 S.C. 1253. Brantley v.. Bittle; 
DS Ey DiC sus Wicu eon ih he 


Vt.—In re Carter’s Will, 134 A. 581, 
99 Vt. 480, 61 A.L.R. 1005; In re Tuck- 
er’s Will, 21 A. 272, 63 Vt. 104, 25 Am. 
S.R. 743. 


age defined see supra §§ 1242-— 
48. 


Life tenant as heir see supra §§ 
1248, 1712. 


Remainder to testator’s surviving 
heirs see supra § 1731. 


42. Ford v. Ford, 107 N.E. 948, 220 
Mass. 322; In re Buzby’s Estate, 118 
A. 835, 94 N.J.Eq. 151 [rev 115 A. 909, 
93 N.J.Eq. 411]; Miers v. Persons, 
111 A. 638, 92 N.J.Eq. 17; In re Stol- 
er’s Estate, 143 A. 121, 293 Pa. 4338, 
59 A.L.R. 1402; Jones v. Knappen, 
22 A. 630, 63 Vt. 391, 14 L.R.A. 293. 


43. Hearn v. Hastings, 152 A. 129, 
17 Del.Ch. 229. 

44. U.S.—Heberton v. McClain, 135 
BR. 226. 


Conn.—Colonial - Trust Co. Vv. 
Whittemore, 169 A. 187, 117 Conn. 
553. 


Ga.—Hightower v. Hodges, 144 S.E. 
27, 166 Ga. 639; Johnson v. Johnson, 
124 S.E. 18, 158 Ga. 534. 


Ill.—Keys v. Wohlgemuth, 88 N.E. 
1041, 240 Ill. 586. 

Ind.—Kepert v. Kepert, 134 N.E. 
297, 79 Ind.App. 633. 

Iowa.—Atchinson v. Frances, 165 N. 
W. 587, 182 Iowa 37, L.R.A.1918E 
1087. 

Ky.—Carroll v. Carroll’s Ex’r, 58 S. 
W.(2d) 670, 248 Ky. 386. 


Me.—Morse v. Ballou, 
109 Me. 264. 

Md.—wWilson v. Pichon, 159 A. 766, 
162 Md. 199. 

Mass.—Stanwood v. Stanwood, 60 
N.E. 584, 179 Mass. 223; Gibbens v. 
Gibbens, 3 N.E. 1, 140 Mass. 102, 54 
Am.R. 453; Bowditch v. Andrew, 8 
Allen 339. 

Mo.—Williams v. Reid, 37 S.W.(2d) 
537. 

N.J.—Miller v. Worrall, 44 A. 890, 
59 N.J.Eq. 134 [rev on other grounds 
48 A. 586, 62 N.J.Eq. 776, 90 Am.S.R. 


83 A. 799, 


480]. 


N.Y.—In re Young, 40 N.E. 226, 145 
N.Y. 535; Livingston v. Greene, 52 
N.Y. 118 [aff 6 Lans. 50]; Hutchings 
v. Hutchings, 129 N.Y.S. 622, 144 App. 
Div. 757 [appeal dism 97 N.E. 1106, 
204 N.Y. 614 “(aff 103 N.E. 1125, 210 
N.Y. 539)]; Trowbridge v. Coss, 110 
N.Y.S. 1108, 126 App.Div. 679 [aff 89 
N.E. 1114, 195 N.Y. 596]; In re Hal- 
vordson’s. Willy (248) N.Y. S) 1235 137 
Misc. 75; In re Foster’s Will, 231 N.Y. 
S. 613, 1338 Mise. 222 [aff 235 N.Y.S. 
803, 227 App.Div. 668]; Tredwell v. 
Tredwell, 148 N.Y.S. 391, 86 Misc. 104, 
12 Mills Surr. 215; Matter cf Heinze’s 
Estate, 46 N.Y.S. 247, 20 Misc. 371, 2 
Gibb.Surr. 216; In re Lange’s Estate, 
BD) N.Y.S5 750: 


Pa.—In re Vernier’s Estate, 127 A. 
606, 282 Pa. 194; In re Eckert’s Es- 
tate, 27 A. 781, 157 Pa. 585 [aff 9 Lance. 
L.Rev. 345]; Hirsts’ Estate, 13 Pa. 
Dist.&Co. 683; Burkley v. Burkley, 
28 Pa.Dist. 275. 


$.C.—Wood v. 
Loe SCL 20. 


Wis.—In re Inbusch’s Estate, 
N.W. 634, 193 Wis. 10. 


Children as class see supra § 1730. 


Devise or bequest to surviving chil- 
dren see supra § 1731. 


45. U.S.—Davis v. Gates, 
192. 


Iowa.—Atchinson v. Frances, 165 N. 
W. 587, 182 Iowa 37, L.R.A.1918E 1087. 


Ky.—Cruse v. Cruse, 144 S.W. 49, 
147 Ky. (33: 


N.H.—Thyng vy. Lane, 43 A. 616, 69 
N.H. 403. 


N.J.—Pennsylvania Co. for Insur- 
ance on Lives & Granting Annuities 
v. Riley, 104 A. 225, 89 N.J.Hq. 252. 


N.Y.—Haug v. Schumacher, 60 N.E. 
245, 166 N.Y. 506; Swan v. Packer, 146 
N.Y.S. 557, 161 App.Div. 511, 13 Mills 
Surr. 28; In re Yerks’ Estate, 94 N. 
Y.S. 1121, 107 App.Div. 240; In re 
Leverich’s Will, 238 N.Y.S. 533, 135 
Misc. 774 [aff 251 N.Y.S. 870, 234 App. 
Div. 625]. 


Ohio.—Flickinger v. Saum, 40 Ohio 
St. 591. 

Va.—Woodruff v. Pleasants, 31 Va. 
Silke 

46. Armstrong Vv. Crutchfield’s 
Ex’rs, 150 S.W. 885, 150 Ky. 641. 

47. See Descent and Distribution 
§§ 111, 182; Heir § 6. 


48. See supra § 1705. 


49. Preston v. Brant, 10 S.W. 78, 
96 Mo. 552; Cushman v. Horton, 59 
N.Y. 149. 


50. Hull v. Hull, 121 N.E. 239, 286 
Ill. 75; Vannorsdall v. Van Deventer, 
51 Barb. (N.Y.) 137. See Benton v. 
Dudleys4 155- A. 85, 1134 Conn. 267 
(where remainder to the testator’s 
brother’s heirs was held vested in the 
brother’s children). 


51. Hull v. Hull, 121 N.E. 239, 286 
Ill. 75; In re Howell’s Estate, 257 N. 


Wood, 128 S.E. 837, 
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appears in the will.>? 


[§ 1738] (c) Heirs and Descendants of Life Ten- 
Unless the terms “heirs” or “bodily heirs” by 
force of statute or by construction®* mean “ehil- 
55 since the heirs of a life tenant are not ascer- 
tainable until his death,°® a remainder is contingent 
where it is limited to the heirs®? or bodily heirs of 


Y.S. 651, 143 Misc. 534. 


52. Baker v. Hibbs, 
167 Iowa 174. 


53. Rule in Shelley’s case see su- 
pra §§ 1580-1604. 


54. FEfcirs as children see supra §§ 
1244-1246. 


149 N.W. 85, 


55. Ga.—Lumpkin v. Patterson, 
152 S.E. 448, 170 Ga. 94. 

Ill.—Morris v. Phillips, 122 N.BE. 
831, 287 Ill. 633. ; 

Ky.—Walker v. Irvine’s Ex’r, 9 S.W. 
(2d) 1020, 225 Ky. 699; Jones v. 
Thomassen, 166 S.W. 1001, 159 Ky. 
196; Campbeli v. Hinton, 150 S.W. 676, 


150 Ky. 546. 


eee ae v. Porter, 4 Pick. 


N.J.—Demarest v. Den ex dem. 
Hopper, 22 N.J.Law 599 [rev 21 N.J. 
Law 525]. 


Devise or bequest to: 
Life tenant’s children as class see 
supra § 1730. 


Surviving children see supra § 1732. 


56. See Descent and Distribution 
Sse itl 327 silelr 8.16 


Necessity of ascertaining devisee 
see supra § 1705. 


Time of ascertainment of life ten- 
ant’s heirs as class see supra § 1280. 


57. Conn.—Hartford Trust Co. v. 
Wolcott, 81 A. 1057, 85 Conn. 134. 


Iowa.—Noonan v. State Bank of 
Livermore, 233 N.W. 487, 211 Iowa 
401; McNair v. Sockriter, 201 N.W. 
102, 199 Towa 1176. 


Kan.—McCartney v. Robbins, 217 P. 
311, 114 Kan. 141. 


Ky.—Walker v. Irvine’s Ex’r, 9 S. 
W.(2d) 1020, 225 Ky. 699; Bentley v. 
Consolidation Coal Co., 272 S.W. 48, 
209 Ky. 68; Lindenberger v. Cornell, + 
229 S.W. 54, 190 Ky. 844; Williamson 
v. Maynard, 173 S.W. 122, 162 Ky. 726; 
Bank of Taylorsville v. Vandyke, 166 
S.W. 1024, 159 Ky. 201 [petition den 
167 S.W. 869, 159 Ky. 620]; Jones v. 
Thomasson, 166 S.W. 1001, 159 Ky. 
196; Campbell v. Hinton, 150 S.W. 
676, 150 Ky. 546; Weatherford v. 
Boulvare, 43 S.W. 729, 102 Ky. 466, 19 
Ky.L. 1535; Williamson v. William- 
son, 18 B.Mon. 329. See Reeves v. 
Momilin, 281 S.W. oe 23 uae oat 
(bodily heirs of life tenant of land, 
in which life tenant’s mother had pri- 
or life estate, where held to take, 
whether second life tenant died before 
or after his mother). 


Mass.—Sherburne v. Howland, 132 
N.E. 188, -239 Mass. 439; Bailey v. 
Smith, 111 N.H. 684, 222 Mass. 600; 
Walcott v. Robinson, 100 N.E. 1109, 
214 Mass. 172; Coffin v. Jernegan, 75 
N.E. 958, 189 Mass. 503; Putnam v. 
Story, 132 Mass. 205; Putnam v. Glea- 
son, 99 Mass. 454; Barton v. Bigelow, 
4 Gray 353. 


N.J.—Smith v. Robinson, 90 A. 1068, 
83 N.J.Eq. 384; Bartles’ Case, 33 N.J. 
Eq. 46. See Albright v. Van Voorhis, 
(Ch.) 104 A. 27 (under a bequest of 
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the life tenant in being at the testator’s death.*® 
devise in remainder to the life tenant’s descendants 
is econtingent,®® unless the word “descendants” is to 
Where the hfe tenant 
predeceases the testator, a remainder to the bodily 
heirs of the life tenant vests at the death of the 
According to some decisions, when a 
child is born to the life tenant, the child takes a vest- 
contingent remainder,®? vested at 
least in the secondary sense that he can assign it, 
and the assignee takes it subject to be divested if 


be construed as “cehildren.’’®° 


testator. 


ed interest in 2 


the child predeceases its parent.®? 
Effect of statutory provisions.°* 


where an estate in remainder is vested, if there is a 
person “in being” who would have the immediate 
right to possession on the termination of the pre- 
ceding estate,®® a remainder to the life tenant’s heirs 


income from personalty to children, 
principal on death of 'children to be 
divided among their legal representa- 
tives, legal representatives can only 
be determined when survivor dies). 


Ohio.—Barlow v. Otstott, 25 Ohio 
Cim-CtiN:-S. 347; Wisle v.. Miller, 21 
Ohio Cir.Ct.N.S. 317, 35 Ohio Cir.Ct. 
127; Davis v. Laws, 27 Ohio N.P.N.S. 
193. 

Pa.—Dunwoodie v. Reed, 3 Serg.&R. 
434: Gibson’s Est., 3 Pa.Dist. 83, 14 
Pa.Co. 244. 


Tenn.—Cole v. Edwards, (Ch.A.) 62 
S.W. 641. 


Va.—Wallace v. Minor, 10 S.E. 423, 
86 Va. 550. 


See Winchell v. Winchell, 102 N.E. 
$23, 259 Ill. 471° Gin the case of a de- 
vise in remainder to the life tenant’s 
heirs, and in default of issue by life, 
tenant to others, the word “heirs” is 
construed as heirs of the body, and 
the remainder vested in a child on 
birth subject to open up for other 
children). 


{a] “This ruling is based upon the 
reason that the word ‘heirs’ is neces- 
sarily a word of purchase, because it 
cannot be ascertained who’the heirs 
of any individual are until his death; 
while ‘children’ is a word of limita- 
tion and refers to a class of individ- 
uals who may be readily ascertained 
during the life of the first taker.” 
Bentley v. Consolidation Coal Co., 272 
S.W. 48, 49, 209 Ky. 638. 


58. Ijl—Boon v. Boon, 180 N.E. 
792, 348 Ill. 120; Fuller v. Fuller, 146 
N.E. 174, 315 Ill. 214; Ortgiesen v. 
Ackerman, 143 N.E. 103, 311 Ill. 492; 
Fisher vy. Easton, 132 N.E. 442, 299 
Ill. 298; Du Bois v. Judy, 126 N.BE. 
104, 291 Ill. 340. See Steinhour v. 
Merrilees, 205 Ill.App. 34. But see 
Lewin v. Bell, 120 N.E. 633, 285 I11. 
227 (where testator devised residue of 
estate to five children for life, and 
then to their bodily heirs, and two of 
the children had living heirs at the 
time of testator’s death, their inter- 
ests in the remainder were vested). 


Ky.—Walker v. Irvine’s Ex’r, 9 S. 
W.(2d) 1020, 225 Ky. 699; Kendrick v. 
Scott, 254 S.W. 422, 200 Ky. 202. 


Mo.—Schee v. Boone, 248 S.W. 882, 
295 Mo. 212; Hartnett v. Langan, 222 
S.W. 403, 282 Mo. 471; Nichols v. Rob- 
inson, 211 S.W. 14; Hauser v. Murray, 
165 S.W. 376, 256 Mo. 58; Emmerson 
v. Hughes, 19 S.W. 979, 110 Mo. 627. 


N.C.—Jarvis v. Wyatt, 11 N.C. 227. 


Ohio.—Polloek v. Brayton, 163 N.E. 
SiO eo OhioyrAlpps +296 S Pollock av. 
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is vested in such persons in being who would be the 
heirs of the life tenant.°® 
persons in being who would be the heirs of the life 
tenant subject to be divested if such persons in be- 
ing predeceased the life tenant.°* 

Children of life tenant. 
tion appears in the will,®’ where a remainder is to 
the children of the life tenant as a class®® or to chil- 
dren named, the children take a vested estate.7° 


_ [§ 1739] (27) Words 
Time of Vesting.” 


The remainder vests in 


Unless a contrary inten- 


and Phrases Indicating 
In view of the rule of construe- 


tion favoring vested estates,*? words and phrases de- 


In New York, 


its vesting.‘ 


Brayton, 162 N.E. 608, 28 Ohio App. 
172; Chaffin v. Dixon, 13 Ohio App. 1; 
McCrea v. McCrea, 5 Ohio App. 351; 
McCrea v. McCrea, 22 Ohio Cir.Ct.N.S. 
433. 


Or.—Jerman v. Nelson, 293 P. 592, 
135 0Or. 126: 

59. Lich v. Lich, 138 S.W. 558, 158 
Mo.App. 400. 

60. Slote v. 
153 Ky. 30. 

gn Recon cante as children see supra § 
1216. 


61. Lancaster v. Lancaster, 58 N. 
E) 462, 187 Tl. 540, 79 Am.S.R. 234, 6 
Prob.Rep.Ann. 116. 


62. Brown v. Tuckerman, 151 N.E. 
311, 255 Mass. 347; Putnam v. Story, 
132 Mass. 205. 

63. Putnam v. Story, supra. 

Cross references: 

Assignment and conveyance by dev- 

isee see infra §§ 2684-2699. 
Assignment of contingent estates or 

interests see Assignments §§ 16-30. 
Devise to survivors vested subject to 

be divested see supra § 1733. 

Devise of contingent estates see supra 

S204) in 168 (Cra 


64. Devise or bequest to survivors 
see Supra § 1734. 


Reiss, 154 S.W. 405, 


65. See supra § 1704. 

66. Chism v. Keith, 1 Hun (N-Y.) 
589; Grems v. Parsons, 149 N.Y‘S. 
577. See Moore v. Littel, 41 N.Y. 66 


(deed case). But see Mersereau v. 
Katz, 189 N.Y.S. 847, 197 App.Div. 895 
[Laff 135 N.I. 909, 233 N.Y. 540] (while 
recognizing the rule stated in Moore 
v. Littel, holds that the remainder to 
the life tenant’s heirs is contingent). 


[a] “Leading case (1) on that sub- 
ject is Moore vy. Littel, 41 N.Y. 66” 
(creation of remainder to life tenant's 
heirs by deed). Minot v. Minot, 45 
Noy..S: 54,550, 17 eA piv pals 162) 
“Moore v. Littel (41 N.Y. 66) ried 
is to the effect that a remainder lim- 
ited to the heirs of A upon the deter- 
mination of a life estate in A is vest- 
ed in his lifetime in his living chil- 
dren although—and this is the peint 
of the criticism—A’s heirs cannot be 
ascertained until his death. But the 
case also holds that the death of any 
child in his father’s lifetime defeats 
his interest and divests the remainder, 
the effect of the statute being to abol- 
ish the common-law condition preced- 
ent to the vesting of the remainder, 
namely, the child’s survivorship of 
his father, and to substitute for it a 
condition subsequent, which may di- 


noting time in a devise of a remainder limited on a 
particular estate, determinable on an event which 
much necessarily happen, are construed as relating to 
thé time of the enjoyment of the estate,and not to 
However, this rule of construction 


vest and defeat the remainder after it 
is vested, namely, the child’s death in 
his father’s lifetime.” Dougherty v. 
Thompson, 60 N.E. 760, 167 N.Y. 472, 
487 [quot Gilliam vy. Guaranty Trust 
G6 97 N.Y.S. 758, 761, 111 App.Div. 


[b] “Remainder would be a contin- 
gent remainder, at the common law, 
because, during his life, no person 
could answer that designation; and 
not alone for this reason but because 
it could not be averred by any person 
that he would be the heir of John 
Jackson at the time when the life 
estate of.the latter . . . was de- 
termined, nor, necessarily, if it should 
be presently determined.’’ Moore’ v. 
Littel, 41 N.Y. 66,°71, 72. 


[c] 
dren.—See In re Bergen, 
408, 99 Misc. 174. 


[ad] Meirs construed as children.— 
See Spicer v. Connor, 132 N.Y.S. 877, 
148 App.Div. 334. 


fe] 
The remainder under a will creating 
a trust with a portion of the princi- 
pal to the “next of kin” of the life ten- 
ant at the death of the beneficiary was 
not vested. In re Evans’ Estate, 240 
N.Y. S. 7LOM 035 Mises 6565 


67. Dougherty v. Thompson, 60 N. 
Be OO eG IN Yn 4720 


68. Mayfield v. Parks, 
App.) 57 S.W.(2d)- 885. 


Devise or bequest to life tenant’s 
surviving children see supra § 1732. 


69. See supra § 1730. 


70. City Trust & Savings Bank of 
Kankakee v. Knight, 249 Il).App. 617; 
Bentley v. Consolidation Coal Co., 272 
S.W. 48, 209 Ky. 68; Jones v. Thom- 
asson, 166 S.W. 1001, 159 Ky. 196; 
Howell v. Green, 31 N.J.Law 570. 


Devise or bequest to surviving chil- 
aren see supra § 1732. 


71. Cross references: 

In general see supra § 1685. 

acta ineent of certain age see supra § 

Postponement of time of enjoyment 
see Supra § 1710. 

Words of survivorship ges supra 
1731-1785. P - be 


72. See supra § 1681. 


73. U.S.—Doe, Lessor of Poor v. 
Considine, 6 Wall. 475, 18 L.Ed. 869. 


Cal.—tIn re Ritzman’s Estate, 199 P. 
783, 186 Cal. 567; Miller v. Oliver, 202 
P.168, 54 Cal.App. 495; In re De Vries’ 
Estate, 119 P. 109, 17, GCalApp. 184: | 


Descendants construed as chil- 
165 N-Y.S. 


(Tex:Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Next of kin of life tenant.— 


‘ 
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must yield to the expression of a contrary intent of 
the testator manifested in the will.74 


WILLS 


Unless en- 


larged by other terms of the will, the remainder will 


Conn.—Mahoney v. Mahoney, 120 A. 
842, 98 Conn. 525; Austin v. Bristol, 
40 Conn. 120, 16 Am.R. 23. 


D.C.—Johnson v. Washington Loan 
& Trust Co., 33 App.D.C. 242 [aff 32 
S.Ct, -421, 224 US. °2245 56 Lama 741}. 


Ill.— Dustin v. Brown, 130 N.E. 859, 
297 Ill. 499; Henkins v. Henkins, 122 
N.E. 88, 287 Ill. 62; Brown v. Brown, 
97 N.E. 680, 253 Ill. 466. - 


Ind.—Campbell v. Bradford, 77 N.E. 
849, 166 Ind. 451, 11 ,Prob.Rep.Ann. 
561; Moore v. Gary, 48 N.E. 630, 149 
Ind. 51; Crew v- Dixon, 27 N.E. 728, 
129 Ind. 85; Bruce v. Bissell, 22 N.E. 
4, 119 Ind. 525, 12 Am.S.R. 436. 


Jowa.—In re Phearman’s Estate, 232 
N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674; Moore v. Dick, 225 N.W. 845, 208 
Iowa 693; Dowd v. Scally, 184 N.W. 
340, 174 N.W. 938; Lingo v. Smith, 
156 N.W. 402, 174 Iowa 461; Schrader 
v. Schrader, 139 N.W. 160, 158 Iowa 
85; Archer v. Jacobs, 101 N.W. 195, 
125 Iowa 467, 10 Prob.Rep.Ann. 275. 


Ky.—Sherley v. Sherley, 232 S.W. 
53, 192 Ky. 122; Middleton’s Heirs v. 
Middleton’s Devisees, 43 S.W. 677, 19 
Ey L2Ss 


Mass.—Brown v. Spring, 
701, 241 Mass. 565. 


Mich.—In re Churchill’s Estate, 203 
N.W. 118, 230 Mich. 148. 


Mo.—Stevenson y. Stearns, 29 S.W. 
(2d) 116, 325 Mo. 646; Riley v. Kirk, 
253 S.W..50, 213 Mo.App. 381. 


N.J.—Clement v. Creveling, 
89, 83 N.J.Eq. 318. 


N.Y.—Riker v. Gwynne, 94 N.E. 632, 
201 N.Y. 143; Lewis v. Home, 66 N.E. 
975, 174 N.Y. 340; Haug v. Schumach- 
er, 60 N.E. 245, 166 N.Y. 506; Con- 
nolly v. O’Brien, 60 N.E. 20, 166 N.Y. 
406; Hersee v. Simpson, 48 N.E. 890, 
154 N.Y. 496; Embury v. Sheldon, 68 
N.Y. 227, 2 Abb.N.Cas. 404; Living- 
ston v. Greene, 52 N.Y. 118 [aff 6 Lans. 
50]; In re McCready’s Will, 259 N.Y. 
S. 512, 236 App.Div. 390; In re Smith’s 
Will, 200 N.Y.S. 538, 205 App.Div. 499; 
Staples v. Mead, 137 N.Y.S. 847, 152 
App.Div. 745; Morgan v. Collins, 136 N. 
Y.S. 605, 152 App.Div. 161; Ranhofer 
v. A. C. & H. M. Hall Realty Co., 128 N. 
Y.S. 230, 143 App.Div. 237; Matter of 
Kings County Trust Co., 125 N.Y.S. 
718, 141 App.Div. 46; Trowbridge v. 
Coss, _110.. N-Y.S. 1108, 126 App.Div. 
679; Davidson v. Jones, 98 N.Y.S. 265, 
112 App.Div. 254; Manhattan Real Es- 
tate Assoc. v. Cudlipp, 80 N.Y.S. 993, 
80 App.Div. 532; Ackerman v. Acker- 
man, 71 N.Y.S..780, 63 App.Div. 370; 
Haug v. Schumacher, 64 N.Y.S. 310, 
50 App.Div. 567 [mod on _ other 
grounds 60 N.E. 245, 166 N.Y. 516]; 
Canfield v. Fallon, 57 N.Y.S. 149, 43 
App.Div. 561, 26 Mise. 345 [exceptions 
overr 60 N.Y.S. 1134, 43-App.Div. 561 
(aff and certified questions answered 

-55 N.E. 1093, 161 N.Y. 623)];. Wads- 
worth v. Murray, 51 N.Y.S. 1038, 29 
App.Div. 198 [aff 55 N.E. 910, 161 N. 
Y. 274, 76 Am.S.R. 265]; In re Mahan, 
32 Hun 73 [aff 98 N.Y. 372]; Johnson 
v. Valentine, 6 N.Y.Super. 36; In re 
Leonard’s Will, 256 N.Y.S. 355, 143 
Mise. 172; In re Woodruff’s Will, 237 
N.Y.S. 417,, 185 Misc. 208; : In re. Fos- 
ter’s Will, 231 N.Y.S. 613, 133 Misc. 
222 [aff 235 N.Y.S. 803, 207 App.Div. 
668]; Greene v. Holbrook, 220 N.Y.S. 
151, 128 Mise. 769 [rev on other 
grounds 224 N.Y.S. 810, 222 App.Div. 
654]; In re O’Dell’s Will, 207 N.Y.S. 
261, 124 Mise. 76; Inre Hitchins’ Will, 
199 N.Y.S. 283, 120 Misc. 586; In re 
Munroe, 177 N-Y.S. 783, 107 Misc. 408 
[aff 178 N.Y.S. 905, 190 "App. Div. ei 


135 N.E. 


Oi CAs 


In re Van Kleeck, 158 N.Y.S. 539, 95 
Misc. 40 [aff sub nom. In re Ingersoll, 
164 N.Y-S. 1096, 177 App.Div. 917]; In 
re Pearsall’s Hstate, 155 N.Y.S. 59, 91 
Misc. 212; In re Houser’s Estate, 149 
N.Y.S. 598, 87 Misc. 537; In re Farm- 
ers’ Loan & Trust Co., 148 N.Y.S. 428, 
86 Misc. 164, 12 Mills Surr: 252; In 
re Gurnee, 147 N.Y.S. 394, 84 Misc. 
324 [aff 150 N.Y.S. 1088, 165 App.Div. 
920 (aff 108 N.H. 1095, 214 N.Y. 660)]; 
In re Eaton’s Estate, 140 N.Y.S. 601, 
79 Misc. 69; Clark y. Peters, 124 N.Y 
S. 961, 68 Misc. 252; In re Salisbury, 
115 N.Y.S. 976, 61 Mise. 550; Neilson 
v. Brown, 65 N.Y.S. 585, 31 Misc. 562; 
Lyons v. Weeks, 61 N.Y.S. 441, 29 
Mise. 716 [rev on other grounds 65 
N.Y.S. 818, 53 App.Div. 212 (aff 60 N. 
H. 304, 167 NY 135575 | Columbia 
Trust Co. v. Wainwright, 166 N.Y.S. 
523; In re Meyer, 6 Abb.N.Cas. 438, 57 
How.Pr. 203; Moore v. Lyons, 25 
Wend. 119. 


N.C.—Carolina Power Co. v. Hay- 
wood, 119 S.E. 500, 186 N.C. 313; Rives 
v. Frizzle, 43 N.C. 237. 


Ohio.—McCarthy v. Hansel, 4 Ohio 
App. 425; MeCarthy vy. Hansel, 25 
Ohio Cir.Ct.N.S. 283. 

Pa.—In re Alburger’s Hstate, 117 A. 
452, 274 Pa. 15; In re Rau’s. Estate, 
98 A. 1068, 254 Pa. 464; Sager v. Gal- 


loway, 6 A. 209, 113 Pa. 500; Minnig 
v. Batdorff, 5 Pa. 503; In re Bech- 
tel’s Estate, 85 Pa.Super. 14; In re 


Evans, 25 Pa.Dist. 117. 


$.C.—Walker v. Alverson, 68 S.E. 
ICG nS S.C..55;) 60) LAROARN Salo. 


Tenn.—Maynor vy. Vaughn, 17 S.W. 
(2d) 910, 159 Tenn. 281. 


Tex.—Tipton v. Tipton, (Civ.App.) 
1 S.W.(2d) 485 [rev on other grounds 
(Commn.App.) 12 S.W.(2d) 987, and 
Cle Cy.cil. 


W.Va.—Bland v. Davisson, 88 S.E. 
1021, 94 S.B. 539, 77 W.Va. 557. 


Eng.—Boraston’s Case, 3 Coke 19a, 
76 Reprint 668. 


Postponement of time of payment 
or distribution see supra § 1710. 


{a] “Best advantage of my estate” 
was held to indicate that postpone- 
ment of distribution until alienation 
of certain property to such advantage 
did not defer vesting of ultimate fee 
maindermen’s interests. In 
FOUR Estate, 137 A. 132, 289 Pa. 


74. Conn.—Belcher v. Phelps, 144 
A.-659,°109 Conn. 7. 


Fla.—Arnold v. Wells, 131 So. 400, 
100 Fla. 1470. 


Iowa.—Scofield v. Hadden, 220 N.W. 
1, 206 Iowa 597; Horner v. Haase, 158 
N.W. 548, 177 Iowa 115. 


Md.—Carey v. Carey, 96 A. 796, 127 
Md. 593. 


Mass.—Harding v. Harding, 54 N.E. 
549, 174 Mass. 268. 


Mo.—Riley v. Kirk, 253 S.W. 50, 213 
Mo.App. 381. 


N.J.—Lippincott v. Purtell, 
210, 98 N.J.Eq. 569. 


N.Y.—McGillis v. McGillis, 49 N.E. 
145, 154 N.Y. 541; Matter of Hogg, 
141 N.Y.S. 119, 156 App.Div. 301; Ras- 
quin v. Hamersley, 137 N.Y.S. 579, 152 
App.Div. 522; Hebberd v. Lese, 95 N. 
Y.S. 333,:107 App.Div. 425; In re Bai- 
ley’s Estate, 209 N.Y.S. 137, 124 Misc. 


131 A. 


466; In re Salisbury, 115 N.Y.S. 976, 
61 Misc. 550; In re Lange’s Estate, 55 
N.Y.S. 750. 


Pa.—In re Heath's Estate, 133 A. 
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be deemed vested at the testator’s death where it 
is limited “after the death” of the life tenant.*® 


558, 286 Pa. 835; Day v. Thompson, 
82 A.) 935, 233 Pa. 550: , 
Va. 159 S.E. 


145, 156 Va. 659. 


{a] Gift of legacy “at” or “when 
or “after given event occurs vests 
only on the happening of the event. 
Howell v. Green, 31 N.J.Law 570; 
Guarantee Trust Co. v. Miller, 164 A. 
859, 112 N.J.Eq. 498. 


75. I1l—Henkins v. Henkins, 122 
N:E. 88, 287 Ill. 62; Lynn v. Worth- 
ington, 107 N.E. 729, 266 Ill. 414. 


Ind.—Burrell y. Jean, 146 N.E. 754, 
196 Ind. 187. 


N.H.—Thyng v. Lane, 43 A. 616, 69 
N.H. 403. 


N.J.—Kinkead v. Ryan, 53 A. 1053, 
64 N.J.Hq. 454. 


N.Y.—In re Smith’s Will, 200 N.Y. 
S. 538, 205 App.Div. 499; Matter of 
Watts, 74 N.Y.S. 75, 68 App.Div. 357; 
Canfield v. Fallon, 57 N.Y.S. 149, 26 
Mise. 345, 43 App.Div. 561 [exceptions 
overr 60 N.Y.S. 1134, 43 App.Div. 561 
(aff and certified questions answered 
5b Nile LOIS) NOLS IN Y. 1623) J ue, 
Tienken, 60 Hun 417, 27 Abb.N.Cas. 
151, 15 N.Y.S. 470 [aff 30 N.E. 109, 134 
N.Y. 391]; In re Rohr’s Estate, 260 
N.Y.S. 181, 145 Misc. 382; In re Spitz’s 
Will, 220 N.Y.S. 816, 129 Misc. 78; 
In re Schloss’ Estate, 204 N.Y.S. 85, 
122 Misc. 365 [aff 212 N.Y.S. 914, 215 
App.Div. 705]; In re Willis, 170 N.Y. 
S. 624 [aff 170 N.Y.S. 1119, 184 App. 
Div. 917 (appeal dism 121 N.E. 899, 
224 N.Y. aoe Ale In re Lange’s Estate, 
5d N.Y-S: 750 


One Macaeine v. Hansel, 25 Ohio 
CinCteN-S2) 283: 


[a] “After his death . to 
. his widow.’—wWhile the words, 
“after his death” usually relate mere- 
ly to a postponement of the time of 
enjoyment, the word ‘widow,’ cou- 
pled with “after his death,” indicates 
a, postponement of vesting, as it is un- 
certain until the life tenant’s death 
who will be his widow. National 
Bank of America of Salina vy. Barritt, 
18 P.(2d) 552, 186 Kan. 870. 


[b] Use of word “immediately,” 
preceding the words “after the death 
of my_ wife,’ does not change the 


rule. In re Lange’s Mstate, 55 N.Y. 
S. 750 t 
[c] Words “on the death’ of the 


widow do not imply as much futurity 
as the words “after the decease” of . 
the widow, and the latter expression 
does not, prevent a vesting. In re 
Bostwick’s Estate, 196 N.Y.S. 473, 203 
App.Div. 158; In re revor’s Will, 197 
N.Y.S. 719, 120 Mise. 22 [mod on other 
grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled 204 N.Y.S. 387, 209 App. 
Div. 1, mod on other grounds 145 N.E. 
66, 239 N.Y. 6, and rearg den 147 N. 
Hy. 203; 239 NY. 579) 


{d] Similar expressions denoting 
time ef enjoyment rather than post- 
ponement of the time of vesting: (1) 
“After her death.” Dustin v. Brown, 
130 N.E. 859, 297 Ill. 499; Moore v. 
Dick, 225 N.W. 845, 208 Iowa 693; 
Clark v. Peters, 124 INSY.S.B961 968 
Mise. 252; Vanderpoel v. Burke, 118 
N.Y.S. 548, 63 Mise. 545. (2) “After 
her decease.’’ Bentley v. Consolida- 
tion Coal Co., 272 S.W. 48, 209 Ky. 
63; In re Gurnee, 147 N.Y.S. 396, 84 
Misc. 324 [aff 150 N.Y.S. 1088, 165 
App.Div. 920 (aff 108 N.E. 1095, 214 
N.Y. 660)]. (3) “After my _ wife’s 
death.” Rives v. Frizzle, 43°N.C. 237. 
(4) “After the decease.’ Clement v. 
Creyeling, 91 A. 89, 83 N.J.Eq. 318; 
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Use of word ‘‘vest. 
sion,77 


effect in possession.”*® 


Words of present gift indicate a vested estate in 


remainder,’® but, notwithstanding 
gift will be held contingent if the 
is manifest.°° The fact that there 


In re Robinson’s Estate, 98 A. 826, 90 
Wier Sc. eGoD. At and “atter the. de- 
cease of.’ Balen v. Youmans, 20 N. 
WSs GAY. [feliz GAIN RYASE MOB IS LGO e aNs 
and upon the decease of.’’ Bedell v. 
Guyon, 12 Hun (N.Y.) 398. (7) “At 
her death.” Gingrich v. Gingrich, 45 
N.E. 101, 146 Ind. 227; McLean v. 
Stanley, 5 P.(2d) 839, 1384 Kan. 234; 
Middleton’s Heirs v. Middleton’s Dev- 
isees, 43 S.W. 677, 19 Ky.L. 1232; Da- 
vis v. Davis, 185 N.W. 442, 107 Neb. 70; 
Thomas’ Ex’rs v. Anderson’s Adm’r, 
21 N.J.Eq. 22; In re Haton’s Hstate, 
140 N.Y.S. 601,.79 Misc. 69. (8) “At 
her decease.” In re Van Kleeck, 158 
N.Y.S. 539, 95 Mise. 40 [aff sub nom. 
In re Ingersoll, 164 N.Y.S. 1096, 177 
App.Div. 917]. (9) “At his death.” 
Manhattan Real Estate Assoc. v. Cud- 
lipp, 80 N.Y.S. 993, 80 App.Div. 532; 
In re Pearsall’s Estate, 155 N.Y.S. 
DO Ody MiIses 202.) C10) At hisiide= 
cease.” Lombard v. Willis, 16 N.E. 
UST Sa Anon la Se ele loans 3( ddl) ive Asbo ULC 
death.” Campbell vy. Bradford, 77 N. 
BH. 849, 166 Ind. 451, 11 Prob.Rep. Ann. 
561; In re Phearman’s Hstate, 232 N. 
W. 826, 211 Iowa 1137, 82 A.L.R. 674; 
In re McCready’s Will, 259 N.Y.S. 512, 
236 App.Div. 390; Matter of McCly- 
MmMenvnLoy AbbuN.Casaw CNA.) e262 
Burd’s Hxir vy. Burd’s Adm’r, 40 Pa. 
182; Maynor v. Vaughn, 17 S.W.(2d) 
910, 159 Tenn. 281; Bland v. Davisson, 
88 S.E. 1021, 94 S.E. 539, 77 W.Va. 557. 
(12) “At the decease.” Travis v. 
Wolecotyille School Soc., 155 A. 904, 
113 Conn. 618. (13) ‘‘At their death.” 
Palmer v. Jones, 1382 N.E. 567, 299 Ill. 
263. ,(14) “HWrom and after.’’ Cole 
v. Safe Deposit & Trust Co. of Balti- 
more,,121 A. 911, 143 Md. 90; Barnes 
Cycle Co. v. Haines, 61 A. 515, 69 N. 
J.Eq. 651 [cit and foll Howell v. 
Green, 31 N.J.Law 572]; Post v. Her- 
_bert’s Ex’rs, 27 N.J.Eq. 544; Hersee 
v. Simpson, 48 N.E. 890, 154 N.Y. 496; 
Corse v. Chapman, 47 N.H. 812, 153 
N.Y. 466; Nelson v. Russell, 31 N.E. 
1008, 185 N.Y. 187; Livingston v. 
Greene, 52 N.Y. 118; Van Camp v. Fow- 
derz dd) N.YiS..45 59, Hun.326: »In ore 
Crossman, 1. NY,S./103,, 48: Hun 617 
mem [aff 21 N.E. 180, 113 N.Y. 503]; 
In re Phraner, 178 N.Y.S. 768, 109 
Misc. 287; In re Ralph’s Hstate, 155 
N.Y.S. 147, 91 Misc. 373, 15 Mills Surr. 
- 183 [aff 160 N.Y.S. 1143]; In re Farm- 
ers’ Loan & Trust Co., 148 N.Y.S. 428, 
86 Misc. 164, 12 Mills Surr. 252; Crav- 
er v. Jermain, 40 N.Y.S. 1056, 17 Misc. 
244; West v. Andrews, 166 N.W. 31, 
166 Wis. 509. (15) ‘From and imme- 
diately after.’’ Ackerman y. Gorton, 


67 N.Y. 66 [rev 6 Hun 3801]. (16) “In 
the event of her decease.” Pike v. 
Stephenson, 99 Mass. 188. (47) “On 


his death.” Guild v. City of New- 
ark, 99 A. 120, 87 N.J.Haq. 38. (18) 
“On the death of any child, then.” 
Corse v. Chapman, 47 N.H. 812, 153 N. 


Y. 466. (19) “On the death of the 
survivor.’’ Trowbridge v. Coss, 110 
N.Y.S. 1108, 126 App.Div. 679. (20) 
“On the decease or remarriage.” Ri- 


ker v. Gwynne, 94 N.E. 632, 201 N.Y. 
148. (21) ‘Upon her death.” Miller 
vy. Oliver, 202 P. 168, 54 Cs].Apni 495: 
Lingo v. Smith, 156 N.W. 402, 174 
Iowa 461. (22) “Upon her decease.” 
In re Seaman’s Hstate, 41 N.E. 401, 


The word “vest?’7® may denote 
either a vesting in interest, or a vesting In posses- 
The word does not necessarily have a con- 
tingent sense, but may only mean “payable” or “take 
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such words, the 
testator’s intent 
are no words of 


147, N.Y. 69:3, Davidson’ v., Jones, 193 
INES 265s) Lee VAD pe Ding abe nda) 
“Upon his decease.” Hutchings v. 
Hutchings, 129 N.Y.S. 622, 144 App. 
Div. 757 [appeal dism 97 N.E. 1106, 
204 N.Y. 614 (aff 103 N.E. 1125, 210 
NUYS 5389) 1) 524)" "Upon, the wdeathy” 
In re Ritzman’s Estate, 199 P. 783, 186 
Cal. 567; Schrader v. Schrader, 139 
N.W. 160, 158 Iowa 85; Archer v. Ja- 
cobs, 101 N.W. 195, 125 Iowa 467, 10 
Prob.Rep.Ann. 275; Sherley v. Sher- 
ley, 232 S.W. 53, 192 Ky. 122; De Witt 
v. Searles, 242 N.W. 370, 123 Neb. 129; 
In re Bostwick’s Hstate, 196 N.Y.S. 
473, 203 App.Div. 158; In re Brun- 
drett’s Estate, 240 N.Y.S. 220, 135 
Mise. 574; In re Tapley’s Estate, 151 
N.Y.S. 951, 88 Misc. 393, 13 Mills Surr. 
827. (25) “Upon the decease.” Nor- 
ton v. Mortensen, 89 A. 882, 88 Conn. 
28; Austin v. Bristol, 40 Conn. 120, 16 
Am.R. 23; In re Farmers’ Loan & 
Trust Co., 148:'N.Y.S. 428, 86 Misc. 164, 
12 Mills Surr. 252; Galway v. Bryce, 


SONENRYSS.) O8os. Oy MMISem= 25/5508 C26)) 
“When my ‘children . . )lare all 
dead.” Kent v. Kent, 90 N.Y.S. 828, 


99 App.Diyv. 112. 


76. “West” see Vest 67 C.J. p 238 
Syaule 

77, U.S.—In re Landis, 46 F.(2d) 
524, : 


Cal.—In re Glann’s Estate, 170 P. 
Ssowd Calwssne . 


Ind.—Busick v. Busick, 115 N.E. 
1025, 116 N.E. 861, 65 Ind.App. 655. 


N.Y.—Thompson y. Thompson, 
Barb. 432. 


Pa.—Knowles’ Estate, 17 Pa.Dist.& 
Co. 418. 


28 


Mice Baker’s Estate, 8 Pa.Dist.&Co. 
[a] “After her death to be vested 


in and belong to’”’ her daughter indi- 
cates a postponement of the time of 
possession and does not delay the 
vesting. Railey v. Milam, 5 S.W. 367, 
9 Ky.L. 409. 


[b] “Shall not become a vested in- 
terest during the lifetime.’’—Where a 
remainder after a life tenancy to the 
testator’s wife was given to the tes- 
tator’s children and to the descend- 
ants of any child predeceasing the life 
tenant, the court held that the re- 
mainder to the children vested, al- 
though following the remainder the 
will expressly provided that “it is my 
intention that the interest hereby 
given to my children and to the de- 
scendants of any of them that shall 
depart this life before the death of 
my said wife shall not become a vest- 
ed interest during the lifetime of my 
said wife.” The testator meant that 
the interest shall not become a ‘‘vest- 
ed indefeasible interest” during the 
life of the widow. In re Landis, 46 
F.(2d) 524. 


[c] “®o vest in her in fee upon the 
decease of my said wife” denotes the 
time of possession and enjoyment. 
rte: v. Howe, 66 N.E. 975, 174 N.Y. 


[d] “At her death ... 


[§§ 1739-1740 


present gift has great weight in indicating that the 
testator intended that the vesting of the remainder 
was to be postponed.®+ 


[§ 1740] c. Opening of Vested Estates or Inter- 
ests To Let in After-Born Children.*? 
vesting in the class members in existence at the time 
of the testator’s death** will open and let in children 
born after the death of the testator and prior to the 


An estate 


vest.”—Under a devise to the testa- 
tor’s widow for life and “at her death 
4 shall vest in and become the 
absolute property forever of my three 
daughters,” etc., the remainder is 
vested. Luken v. #ickhoff, 161 N.E. 
699, 87 Ind.App. 260. 


[e] Remainders held vested.—(1) 
In general. Calder v. Bryant, 184 N. 
E. 440, 282 Mass. 231. (2) ‘Upon the 
death or marriage of my said wife, 
the estate shall fall and vest in my 


children.’”’ Burkley v. Burkley, 28 
Pa.Dist 275: 
[f] Remainders held contingent.— | 


(1) In general. Spengler v. Kuhn, 72 
Nim 214,212" TMP Leb C2) “AE Sphe 


death . . all of the property then 
held . . Shall belong to and vest 
absolutely.” In re Churchill’s Hstate, 


203 N.W. 118, .230 Mich. 148. 


79. In re De Vries’ Hstate, {OM Ps 
109, 17 Cal.App. 184; Security Trust 
Co. of Lynn v. Boyce, 154 N.E. 191, 
257 Mass. 586; lLinscott v. Trow- 
bridge, 112 N.E. 956, 224 Mass. 108; 
Spicer v. Connor, 132 N.Y.S. 877, 148 
App.Div. 334; In re Oakley’s Bstate, 
238 N.Y.S.%6d,, E85) Mise. 2625 


As affecting pay and divide rule see 
supra § 1721. 


La] Will reciting “I give, devise 
and bequeath” remainder of my prop- 
erty imported present gift. In re 
Woodruff’s Will, 237 N.Y.S. 417, 135 
Misc. 203. 


[b] Words “to go to” are more 
expressive of an immediate gift than 
the words “‘shall pass to.” The words 
“to pass to” are susceptible of a fu- 
ture operation. They possibly indi- 
cate a transition or suspension of ti- 
tle, whereas the words ‘to go to” 
readily imply only a present and di- 
rect gift. In re Van Kleeck, 158 N. 
Y.S. 539, 95 Mise. 40. 


80. In re Hickelberg’s Estate, 240 
N.Y.S. 699, 135 Misc. 581. 


81. Giddings v. Gillingh 8 ‘ 
951, 108 Me. 512. Seay 


Directions to divide and to pa 
supra § 1721. wie 
82. Cross references: 
Generally see Hstates § 138. 


Contingent estates .becoming vested 
see infra §§ 1748, 1749. 

Decree in partition as binding on aft- 
er-born children see Partition § 417. 

Destruction of contingent interest of 
unborn person see infra § 1750. 

Devise or bequest to class see supra 
§§ 1695, 1730. 

Presumption of capacity of women 
for childbearing see Evidence § 62. 

Rights of unborn remaindermen as 
affected by decree to quiet title see 
Quieting Title § 280 note 62. 

Time of ascertainment of class see 
Supray SS nila 5-127 7. 

Pe AR ate as to amount see supra § 


83. Devise or bequest to class see 


shall| supra §§ 1695, 1730. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 


§§ 


1740-1741] 


time of distribution.84 A contingent estate becoming 
vested on the birth of a member of the class after the 
testator’s death®® will open up to let in after-born 
children prior to the expiration of the preceding es- 


84 U.S.—Williamson y. Berry, 8 
How.- 495, 12 L.Ed. 1170. 


Ala.—Blakeney v. Du Bose, 52 So. 
746, 167 Ala. 627. 


v. Union & New 
Haven Trust Co., 138 A. 809, 106 Conn. 
627; State Bank & Trust Co. v. Nolan, 
130 A. 488, 103 Conn. 308; Wallace v. 
Wallace, 130 A. 116, 103 Conn. 122; 
Gorham v. Gorham, 121 A. 349, 99 
Conn. 187; Eaton v. Eaton, 91 A. 191, 
88 Conn. 369: Angus v. Noble, 46 A. 
278, 73 Conn. 56, 5 Prob.Rep. Ann. 643; 
Johnson v. Webber, Sa) ALY 006) 65 
‘Conn: 501: Hartford Security Co. v. 


Cone, 31 A. 7, 64 Conn. 579; Beckley 
v., Leffengwell, 17 A. 766, 57 Conn. 
163; Webb v. Goodnough, 1 A. 797, 
53 Conn. 216. 


D.C.—Craig v. Rowland, 10 App.D. 
C. 402. 


Ga.—Lumpkin y. Patterson, 152 S. 
KE. 448, 170 Ga. 94; Cooper v. Mitchell 
Inv. Co., 66 S.E. 1090, 133 Ga. 769, 29 
L.R.A.N.S. 291; Sumpter v. Carter, 42 
S.E. 324,°115 Ga. 893; 60 L.R.A. 274; 
Olmstead y. Dunn, 72 Ga. 850. 


Til. SEN v. Fay, 168 N.E. 359, 336 
Ill. 299; Whittaker v. Porter, 151 N. 
E. 908° 321 Ill. 368; Stearns v. Curry, 
137 NE. 471, 306 Ill. 94; Weberpals 
Va Jenny, 133.0Ncb. 62, 800 Til 245; 
Gibbs v. Andrews, 132 N.E. 544, 299 
Tll. 510; Dustin v. Brown, 130 N.E. 
859, 297 Ill. 499; Sheridan v. Blume, 
125 NB. 3538, 290 Ill. 508; Wayman 
v. Follansbee, 98 N.E. 21, %53 Ill. 602; 
Thomas v. Thomas, 93 N.E. 344, 247 
Til. 543, 139 Am.S'R. 347; Pingrey v. 
Rulon, ‘92 N.E. 592, 246 Ill. 109; Flan- 
ner v. Fellows, 68 N.E. 1057, 206 Il. 
136; Field v. Peeples, 54. N.E. 304, 180 
Ill. 376, 5 Prob.Rep.Ann. 1; Knight v. 
Pottgieser, 52 N.E. 934, 176 Ill. 368; 
Cheney v. Teese, 108 Ill. 473. 


Ind.—Burrell v. Jean, 146 N.E. 754, 
196 Ind. 187; Alsman v. Walters, 106 
N.E. 879, 184 Ind. 565; Bruce v. Bis- 
sell, 22 N.E. 4, 119 Ind. 525. 12) Am. 
S.R. 436; Kilgore v. Kilgore, 26 N.E. 
56, 127 Ind. 276; Bruce v. Bissell, 22 
N.E.. 4, 119 Ind. 525, 12 Am.S.R« 436; 
Abernathy v. McCoy, 154 N.E. 682, 91 
Ind.App. 574; Busick v. Busick, 115 
we 1025, 116 N.E. 861, 65 Ind.App. 


Iowa.—Woodard v. Woodard, 169 N. 
W. 464, 184 Iowa 1178; Archer v. Ja- 
cobs, 101 N.W. 195, 125 Iowa 467, 10 
Prob.Rep.Ann. 275. 


Ky.—Azarch vy. Smith, 1 S.W.(2d) 
968, 222 Ky. 566; Anderson v. Simp- 
son, 283 S.W. 941,214 Ky. 375; Brock 
v. Brock, 183° S.W. 213, 168 Ky. 847; 
May v. Walter, 97 S.W. 423, 30 Ky.L. 
59; Middleton’s Heirs v. Middleton’s 
Devisees, 43 S.W. 677, 19 Ky.L. 1232. 


Md.—Tayloe v. Masher, 29 Md. 443. 


Mass.—Richardson v. Warfield, 148 
N.E. 141, 252 Mass. 518; Boston Safe 
Deposit & Trust Co. v. Nevin, 98 N.E. 
1051, 212 Mass. 232; Minot v. Purring- 
ton, 77 N.E. 630, 190 Mass. 336; Crapo 
v. Price, 76 N.E. 10438, 190 Mass. 317, 
11 Prob.Rep.Ann. 270; Boswarth v. 
Stockbridge, 75 N.E. 712, 189 Mass. 
266, 11 Prob.Rep.Ann. 206; Hatfield v. 
Sohier, 114 Mass. 48; Dingley v. Ding- 


ley, 5 Mass. 535; Weston vy. Foster, 
7 Metce: 297; Ballard v. Ballard, 18 
Pick. 41.- 


Miss.—Allen vy. Allen, 110 So. 685, 
145 Miss. 368; Branton v. Buckley, 
54 So. 850, 99 Miss. 116, L.R.A.1917C 
527; Nichols v. Denny, 37 Miss. 59. 
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tate.8® 


Mo.—Barkhoefer v. Barkhoefer, 204 
S.W. 906; Buckner v. Buckner, 164 
So Wi 513.) 255 Mow 31d 2) Doerner Vv. 
Doerner, 61 S.W. 801, 161 Mo. 399. 


Neb.—Nitz v. Widman, 184 N.W. 
172, 106 Neb. 736. 


N.H.—Parker v. Leach, 31 A. 19, 66 
N.H. 416; Yeaton vy. Roberts, 28 N.H. 
459. 


N.J.—Den ex dem. Abrahams v. 
English, 17 N.J.Law 280; Sadler v. 
Bergstrom, 168 A. 50, 113 N.J.Eq. 567; 
Smith _y. Neill, 145 A. 537, 104 N.J.Eq. 
339; Herrmann y. Herrmann, 142 A. 
414, 103 N.J.Eq. 113 [aff 144 A. 918, 
104 N.J.Eq. 198, 199]; Beam v. Pater- 
son Safe Deposit & Trust Co., 126 A. 
25, 96 N.J.Eq. 141 [aff 132 A. 921, 99 
N.J.Ea. 427]; McGill v. Trust Co. of 
New Jersey, 121 A. 760, 94 N.J.Eq. 
657 [mod on other grounds 125 A. 108, 
96 N.J.Eq. 331]; Miers v. Persons, 111 
A, 638, 92 N.J.Ea. 17: inere Vreeland’s 
Hstate, 57 A. 908, 66 N.J.Ea. 297; 
Holme vy. Shinn, 49 A. 151, 62 N.J.Eq. 
1;._ Budd v. Haines, 29 A. 170, 52 N. 
J.Eq. 488; Haggerty v. Hockenberry, 
30 A. 88, 52 N.J.Eq. 354; Ballentine 
v. Wood, 9 A. 582, 42 N.J.Eq. 552; 
Heater v. Van Auken, 14 N.J.Eq. 159. 


N.Y.-—In re Easterly, 96 N.E. 122, 
202 N.Y. 466; In re Seaman’s state, 
41 N.E. 401, 147 N.Y. 69; Bisson v. 
West Shore R. R. Co., 38 N.E. 104, 143 
N.Y. 125; Campbell v. Stokes, 36 N.E. 
811, 142. N.Y. 23; In re. Brown’s Es- 
tate, 93 N.Y. 295; Monarque v. Mon- 
arque, 80 N.Y. 320, 8 Abb.N.Cas. 102 
[rev 19 Hun 332]; Stevenson v. Les- 
ley, 70 N-Y. 512 [aff 9 Hun 637]; 
Smith v. Scholtz, 68 N.Y. 41; Pro- 
voost v. Calyer, 62 N.Y. 545; Mead v. 
Mitchell, 17 N.Y. 210, 72 Am.D. 455; 
In re Chalmers’ Will, 265 N.Y.S. 787, 


238 App.Div. 672; in re Doherty’s 
Will) 237" N-Y.Si0 558,. 227 App: Div. 
265; Wells v. Rowland, 140 N.Y-.S. 
341, 155 App.Div. 354; Rasquin v. 


Hamersley, 137 N.Y.S. 579, 152 App. 
Div.,..522;~ In re.Chapman, 117:.N.Y:S. 
679, 133 App.Div. 337 [dism 90 N.E. 
1157, 196 N.Y. 561]; Kent vy. Kent, 90 
N.Y. S. .828;,99 App Div. 112> .Chism vy. 
Keith, 1 Hun 589, 4 Thomps.&C. 126; 
Johnson vy. Valentine, 6 N.Y.Super. 
36; Pendergast v. Cutter, 191 N.Y.S. 
43, 116 Mise. 632; Chandler v. Kron, 
180 N.Y.S. 198, 110 Mise. 397; Oishei 
v. Oishei, 126 N.Y:.S. 484, 70 Misc.. 48 
[aff 132 N.Y.S. 1140, 148 App.Div. 
899]; Matter of Maloney, 85 N.Y.S. 
77, 41 Misc. 539, 4. Mills Surr. 88; 
Greene vy. Witzgerald, 165 N.Y.S. 36; 
Nodine v. Greenfield, 7 Paige 544, 34 
Am.D. 363. 


N.C.—Walker v. Johnston, 70 N.C. 
576; Chambers v. Payne, 59 N.C. 276; 
Mason vy. White, 53 N.C. 421; Carroll 
v. Hancock, 48 N.C. 471. 


Ohio.—Simpson v. Welsh, 184 N.E. 
242, "44 Ohio, "App. 115s @ Wiley av. 
Bricker, 21 Ohio Cir.Ct. 109, 11 Ohio 
Cir.Dec. 429; Dennis v. Mullane, 1 
@hio Cir. Ct., 399; 1 Ohio.Cir: Dec: 223 
{aff 20 Wkly.L.Bul. 472]; Sager v. 
Byrer, 24 Ohio N.P.N.S. 129. 


Or.—Love y. Walker, 115 P. 296, 59 
Onaoos 


Pa.—In re Edwards’ Estate, 99 A. 
1010, 255 Pa. 358; In re Wetherill’s 
Estate, 63 A. 406, 214 Pa. 150; Hink- 
son v. Lees, 37 A. 338, 181 Pa. 225; 
Bradley’s Estate, 31 A, 96, 166 Pa. 
300; Evans’ Estate, 26 A. 739, 155 Pa. 
646; 
nig v. Batdorff, 5 Pa. 503; In re Fet- 
row’s Estate, 67 Pa.Super. 192; Paines’ 


Gernet v. Lynn, 31 Pa. 94; Min-| 
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The birth of a child must occur before the 
time for the distribution of the estate.$* 

[§ 1741] d. Divesting Vested Estates or Inter- 
ests§8—(1) In General. An estate vested in right 


Est., 13 Pa.Dist.&Co. 629; Duchman’s 
Est., 19 Pa.Dist. 843; Bradley’s HEst., 
15 Pa.Co. 254. - 


R.I.—Greene v. Rathbun, 78 A. 528, 
So. Hd 145, 


S.C.—Tindal v. Neal, 
5 9SES Cena 
S.C.Hq. 527. 


Tenn.—Smith y. 
108 Tenn. 21; 
Sneed 387. 


Tex.—Johnston v. Johnston, 
App.) 276 S.W. 776. 


Va.—Roberts v. Scyphers, 104 S.E. 
698, 128 Va. 85; Nichols v. Nichols, 
100 S.E. 826, 126 Va. 49; Woodruff v. 
Pleasants, 81 Va. 37; 
burn, 15 Gratt. (56 Va.) 551; 
lett v. Hamlett’s Ex’r, 12 Leigh (39 
Va.) 350. 


Ont.—Re 


36 S.E. 1004, 
Wilson v. McJunkin, 32 


Smith, 64 S.W. 483, 
Ward v. Saunders, 3 


(Civ. 


Smith, 61. . Ont.L. % 412, 
[9287-2 Dom Ree 179s Satta wee 
Lowry, 11 Ont. 517; Ferguson v. 


Stewart, 22 Grant Ch.. 364. 


85. Members of class not in esse 
see supra § 1730. 


er U.S.—In re Youtsey, 260 F. 
Ga.—Leach v. Stephens, 125 S.E. 


192, 159 Ga. 193; Cock v. Lipsey, 96 S. 
BE. 628, 148 Ga. 322; Gibbons v. Inter- 
national Harvester Co. of America, 
91 S.E. 482, 146 Ga. 467. 


Ante tT ae oe v. Baker, 10 Hawaii 


T1l. Semeryay a v. Platt, 48 N.E. 972, 
170 Ill. 384 


Tad, eoeneineya Vv. Coguillard, 113 
N.E. 481, 62 Ind.App. 48 Coquillard 
Vv. Coquillard, 113 N.E. 474, 62 Ind. 
App. 426. 


Kan.—Klingman v. Gilbert, 135 P. 
682, 90 Kan. 545. 

Md.—Gilman y. Porter, 
126 Md. 636. 


N.J.—Male v. Williams, 21 A. 854, 
48 N.J.Eq. 33. 


95 A. 660, 


N.Y.—Losey v. Stanley, 42 N.E. 8, 
147 N.Y. 560; Manhattan Real Estate 
Assoc. v. Cudlipp, 80 N.Y.S. 9938, 80 


App.Div. 532. 


Pa.—In re Brown’s Estate, 137 A. 
132, 289 Pa. 101; Anthracite Sav. 
Bank v. Lees, 35 A. 197, 176 Pa. 402, 
1 Prob.Rep.Ann. 697; In re Fetrow’s 
Hstate, 58 Pa. 424. 


Tenn.—Scruggs v. Mayberry, 188 S. 
W. 207, 1385 Tenn. 586. 


Eng.—Sulley v. Barber, 59 L.T.Rep. 
N.S. 824; Doe v. Perryn, 3 T.R. 484, 
100 Reprint 690. 


87. ake v. Ascher, 117 N.Y.S. 465; 
132 App.Div. 684; Clark v. Grosh, 142 
N.Y.S. 966, 81 Misc. 411; Walker vy. 
Johnston, 70 N.C. 576. , 


[a] Two periods of distribution.— 
A remainder to grandchildren to be 
paid one half at the age of thirty ana 
one half at fifty is a gift to a class 
which would open to admit after-born 
grandchildren before, but not after) 
the thirty-year distribution. Shepard 
v. Union & New Haven Trust Co., 138 
A. 809, 106 Conn. 627. 


883, Cross references: 
Deeds see Deeds § 286. 


Defeasance of qualified, defeasible, or 
conditional fee see supra §§ 155% 
et seq. . 


652 [69 C.J.] 
may be divested on the happening of an event be- 
fore it vests in enjoyment.’® The law favors vesting 
of estates,?° and an estate once vested will not be 
divested unless the intent to divest clearly appears.®* 
A vested estate is not to be divested unless the con- 
tingency or contingencies on which the estate is given 
over happen,?? even if an absurd and whimsical in- 
tention be thereby imputed to the testator.°* Where 
a remainder is vested defeasibly until the remainder- 
man survives the life tenant, the remainder is di- 
vested if the remainderman predeceases the life ten- 
ant.°* If a gift over is limited on the remainderman 
not marrying, or, if marrying, not having issue, the 
remainder vests absolutely on marriage and birth of 
issue.25 Where a gift over is considered vested sub- 
ject. to be divested if the remainderman survives the 
life tenant,®® on the death of the remainderman be- 
fore the life tenant the gift over becomes absolutely 
vested,®’ unless under the terms of the will the gift 
over is liable to be divested in favor of the issue of 
the devisee of the gift over if such devisee dies 
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[§§ 1741-1742 


before the life tenant.®& 


Failure of beneficiary of gift over. Where a gift 
over is scheduled to take effect on the termination 
of the preceding estate, it will not do so if the bene- 
ficiary of the gift over is then deceased, or not in 
esse, ae will pass to the representatives of the de- 
ceased remainderman in whom it has vested.®® 


Remainderman or legal representatives. Where a. 
gift to a remainderman or his legal representatives 
is construed as a devise to such remainderman and 
his heirs, the remainderman takes a vested estate’ 
which is not divested by his death prior to the death 
of the life tenant.? 


[§ 1742] (2) Limitation Over on Death of Re- 
mainderman to His Issue or Heirs. Where a gift 
over is to the remainderman’s children, isco or 
heirs,* on the remainderman’s death before his issue 
or heirs and before the expiration of the preceding 
estate, such issue or heirs take the interest vested 
in the remainderman,°® although the issue die prior 


Devolution on failure of testamentary 
disposition see infra §§ 2300-2329. 
Divesting testator’s heirs of fee on 
happening of contingency to vest 
remainder see Hstates § 147. 

Executory devises in general see su- 
pra- §§ 1662-1668. 

Gifts over on death in general see 
supra § 13825. 

Lapses see infra §§ 2254-2296. 

Limitation over on death or failure 
of remaindermen see supra §§ 1690, 
L229 

Opening of 
after-born 
1740 


89. Petition of Norris, 
AG Rn, 51. 


90. See supra § 1681. 


91. U.S.—Johnson v. Washington 
Loan & Trust Co., 32 S.Ct. 421, 224 
U.S: 224, 56 &.Hd.' 741 [aff 33 App. 
D.C. 242]; Doe ex dem. Poor v. Con- 
sidine, 6 Wall. 458, 18 L.Ed. 869. 


Ill.—Holmes v. Miner, 93 N.E. 330, 
247 Ill. 586. 


Iowa.—Lingo v. Smith, 
402, 174 Iowa 461. 


N.Y.—Goodwin v. Coddington, 48 N. 
EB. 729, 154 N.Y. 283; In re Reilly’s Es- 
tate, 194 N.Y.S. 892, 118 Misc. 879; 
In re McCauley, 144 N.Y.S. 313. 


Ohio.—McCarthy v. Hansel, 25 Ohio 
Cir.Ct.N.S. 283. 


Pa.—Snyder’s Estate, 36 A. 420, 180 
Pa. 70; Dean yv. Winton, 24 A. 664, 
150 Pa. 227; Lantz v. Trusler, 37 Pa. 
482; In re Long’s Hstate, 39 Pa.Super. 


vested estates to let in 
children see supra § 


125 A. 84, 


156 N.W. 


323; Glading’s Hst., 13 Pa.Dist. 314, 
29 Pa.Co. 485; Bower’s Estate, 11 
Phila. 620. 


Va.—Wilkerson v. Wilkerson, 144 


S.E. 497, 151 Va. 322. 
Ont.—Re Tuck, 10 Ont.L. 309, 6 Ont. 


W.R. 150; Re Dardis, 12 Ont.W.N. 
209. 
92. Ala.—Smith v. Smith, 36 So. 


616, 139 Ala. 406; Acree v. Dabney, 
32 So. 127, 133 Ala. 437; Drew’s Adm’r 
v. Drew, 66 Ala. 455. 


Conn.—White v. Smith, 89 A. 272, 
87 Conn. 663, L.R.A.1917D 596; Aus- 
tin v. Bristol, 40 Conn. 120. 


Del.—Reybold v. Reybold, 44 A. 
7194, 7 Del.Ch. 29. 


Ga.—Patterson v. Patterson, 92 S.E. 
882, 147 Ga. 44; Almand v. Almand, 
81 S.H.228, 141 Ga. 372. 


Tll.—Winchell v. Winchell, 
HM 823, 2259 LHe 474. 


Ky.—Carroll v. Carroll’s Ex’r, 58 S 
W.(2d) 670,248 Ky. 386%" Knox ‘v2 
Knox, 216 S.W. 844, 186 Ky. 320; New- 
ne es Louisville & N. R. Co., 116 S. 


Md.—Cole v. Safe Deposit & Trust 
on of Baltimore, 121 A. 911, 143 Md. 


102 N. 


N.J.—Trenton Trust & Safe Deposit 
Co. v. Moore, 91 A. 908, 83 N.J.Eq. 584 
[aff 93 A. 1087, 84 N. J.Eq. 194]; Bur- 
roughs v. Jamieson, 53 A. 688, 62 N. 
J.Eq. 651; Neilson v. Bishop, LG, Ax 
962, 45 N.J.Ba. 473. 


N.Y.—Finley v. Bent, 95 N.Y. 364; 
In re Whittemore’s Estate, 14 N.Y.S. 
453, ue Fun 529) [att 30 Nee 67, Wet 
N.Y. 576]; Boies v. Wilcox, 40 Barb. 
286; In re Woodruff’s Will, 237 N.Y.S. 
417, 185 Misc. 203; Matter of Allison, 
102 N.Y.S. 887, 53 Misc. 222, 6 Mills 
Surr. 84 [aff 107 N.Y.S. 1119, 122 App. 
NE and aff 87 N.E. 1114, 194 N. 


Ohio.—Walker v. Brown, 173 N.E. 


301, 36 Ohio App. 463; Doppler v. 
Clouwetter, 20 Ohio Cir.Ct. 701, 11 
Ohio Cir.Dec. 374. 

Ra.—Lantz v. Trusler, 37 Pa. 482; 
Chew’s Appeal, 37 Pa. 23; Ridgway’s 
St, Uses aeDISta clos Macalester’s 
Est., 14 Pa.Co. 385. 


S.C.—McGregor v. Toomer, 21 S.C. 
Bq. 61. 


Tenn.—Hays v. Collier, 2 Sneed 
85. 


Eng.—In re Firth, [1914] 2 Ch. 386; 
Page v. May, 24 Beav. 323, 53 Re- 
print 382; Ormerod v. Riley, 12 Jur. 
INGS Hues 


Pence Busch, [1928] 1 Dom.L.R. 


fa Contingency must have com- 
pletely and literally happened in or- 
der to divest: a vested estate. Illi- 
ute Land, etec., Co. v. Bonner, 75 I]. 


93. Neilson v. Bishop, 
45 N.J.Eq. 473. 


94, D.C.—Jewell v. Graham, 57 
App.D.C, 391, 24 F.(2d) 257 [certiorari 
denied 277 U.S. 596, 48 S.Ct. 559, 72 


17 A. 962, 


L.Ed. 1006]. 


Ky.—Lusby v. Taylor, 30 S.W. 396, 
Dey Reb: 


N.J.—McDonald v. Clermont, 153 A. 
601, 107 N.J.Hq. 585. 


N.Y.—Hodgman v. Cobb, 195 N.Y.S. 
428, 202 App.Div. 259 


Pa.—Boyer v. Gain 167 A 284, 
312 Pa. 460. 


$5. Citizens’ Bank vy. Murray, 94 S. 
Ki. 665,, Libs NIG. 62. 


Death of remainderman without is- 
sue see infra § 1743. 


96. See supra § 1670 et seq. 


$87. Shaw v. Eckley, 47 N.E. 609, 
169 Mass. 119; In re Yanz, 141 N.Y.S: 
262, 156 App.Div. 239, 11 Mills Surr. 
139. 


98. Shaw v. Eckley, 
169 Mass. 119. 


99. Trenton Trust & Safe Deposit 
Co. v. Moore, 91 A. 908, 83 N.J.Ea. 
584 [aff 93 A. 1087, 84 N.J.Eq. 194]; 
Clement, v. Creveling, 91 A. 89, 83 N. 


47 N.E. 609, 


J.Eq. 318; Beatty’s Adm’r v. Mont- 
gomery’s Ex’x, 21 N.J.Eq. 324; Boies 
v. Wilcox, 40 Barb. (N.Y.) 286. 


1 See supra § 1722: 


2. Chasy v. Gowdry, 9 A. 580, 43 
N.J.Eq. 95. 


3. Gifts over_on death with issue 
in general see supra § 1328. 


4. Contingency of gift over see su- 
pra § 1697. 


Vested nature of remainder see su- 
pra § 1723 


5. Del.—Delaware County Trust 
Co. v. Hanby, (Ch.) 165 A. 568. 


Ga. J 
141 Ga. 405. 


Hawaii—Brede v. Wailuku First 
National Bank, 23 Hawaii 537. 


Ill—Hasemeier vy. Welke, 141 N.E. 


176, 309 Ill. 460; Boye v. "Boye, 133 
N.E. 382, 300 Ill. 508; Warrington Vv. 
Chester, 128 WN.E. 549, 294 Tll. 524; 


O’Hare v. Johnston, 113 N.B. 127, 273 
Ill. 458 biby 194 Ill. ‘App. 153). 


Ky.—Schneider y. Holzhauer, 119 S. 
Wiitels 4) Key 33% Aultman Co. v. 
Gibson's Guardian, 67 S.W. 57, 23 Ky. 


Mass.—Stowell v. Ranlett, 131 N.E. 
451, 238 Mass. 599: Boston Safe De- 


For later cases, developments and changes in the law see Annotations, same title and section number, 


, 


§§ 1742-1744] 


to the termination of the particular estate.® 
death of the remainderman with issue refers to death 
before the termination of the preceding estate,” there 
will be no divesting in favor of a remainderman’s 
sue 1f the remainderman survives the time when the 
as at the life tenant’s 
death,® or at the attainment of a certain age by the 
remainderman,® but at such times, the vested remain- 
der, subject to be divested, becomes absolutely vest- 
If the remainderman dies before the expira- 
tion of the hfe estate without issue, there is no di- 


estate is to vest absolutely, 


ed2° 


vesting.+? 


[§ 1743] (3) Limitation Over on Death of Re- 
maindermen without Issue or Heirs.” 
ed remainder is to be divested on the death of the 
remainderman without issue or heirs,!* on the death 
of the remainderman prior to the termination of the 


posit & Trust Co. v. Wall, 125 N.E. 
853, 234 Mass. 447; Richards v. Bur- 
bank, 87 N.E. 575, 201 Mass. 253. 


N.J.—Lorillard v. Kent, 133 A. 881, 


99 N.J.Eq. 509; Siebert v. Ohliger, 
(Ch) 121) (Ay TAT. 
N.Y.—Riker v. Gwynne, 94 N.E. 


632, 201 N.Y. 143; In re De Puy’s Will, 
185° N.Y.S)'.817, (194 App:Div. 796; 
Flanagan v. Staples, 51 N.Y.S. 10, 28 
App.Div. 319; Goerlitz v. Malawista, 
8 N.Y.S. 832, 56 Hun 120 [aff 30 N.E. 
68, 130 N.Y. 688]; In re Wilson’s Es- 
tate, 248 N.Y.S. 683, 139 Misc. 4438; 
In re Waterbury Trust Co., 219 N.Y. 
S. 614, 128 Misc. 582 [aff sub nom. In 
re Burdsall’s Walls 222 9N5Y.Se ute a2 1 
App.Div. 756]; In re Davis’ Estate, 
214 N.Y.S. 143, 126 Mise. 233; Em- 


mons v. Weihman, 184 N.Y.S. 86, 112 
Misc. 231;. Post v.. Horning, 6 N.Y. 
Die Ale. 


Ohio.—Hudson v. Kellermann, 12 
Ohio App. 424; Hudson v. Kellerman, 
82 Ohio C.A. 510; Knisely v. Young, 
33 Ohio Cir.Ct. 439. 


Pa.-—In re Bichelberger’s Estate, 
LS) PASO OD nese. yo Gore EL OLECT LAV 
Bryant, 117 Al 190;273 Pa. 435, In’ re 
Tomlinson’s Estate, 61 Pa.Super. 23; 
Wildemore’s Estate, 9 Pa.Dist.&Co. 
809; Breese’s Estate, 2 Pa.Dist. 364; 
Bryden’s Estate, 42 Pa.Co. 697. 


Eng.—In re Maunder, [1902] 2 Ch. 
875 [aff [1903] 1 Ch. 451]; In re Miles, 
61 L.T.Rep.N.S. 359; In re Gilbert, 
54 L.T.Rep.N.S. 752. 


B.C.—Glendenning vy. Dickinson, 15 
Bice 354: 


6 O'Hare v.' “Johnston, 113 ON.E. 
127, 273 Ill. 458 [rev 194 Ill.App. 153]; 
Wade v. Wade, 88 N.E. 926, 203 Mass. 
1; In re Bichelberger’s Estate, 118 A. 
555, 274 Pa. 576. 


7. See supra § 1328. 


8. Heath’ v. Rhea, 99 S.E. 298, 149 
Ga. 106; Sumpter v. Carter, 42 S.E. 
324, 115 Ga. 893, 60 L.R.A. 274; Brun- 
yate v. Chandler, 132 A. 517, 99 N.J. 
Eq. 67; Schmieder v. Meyer, 127 A. 
162, 97 N.J.Eq. 335 [rev 125 A. 140, 
96 N.J.Eq. 335}; Joseph v. Utitz, 34 
N.J.Eq. 1; Ketchum v. Ketchum, 91 
N.Y.S. 801, 100 App.Div. 423; Hoffe- 
ditz v. Basserman, 128 A. 509, 282 
Pa. 570; Buckman’s Bstate, 13 Pa. 
Dist.&Co. 653. 


9. In re Grefe’s Will, 250 N.Y.S. 
269, 140 Misc. 134; McCoy v. Ward, 
116 S.E. 526, 93 W.Va. 338. 


10. Schmieder v. Meyer, 127 A. 
162, 97 N.J.Eq. 335 [rev 125 A. 140, 
96 N.J.Ea. 335]; In re Grefe’s Will, 
250 N.Y.S. 269, 140 Misc. 134. 


Ky.—Carroll v. Carroll’s Ex’r, 
58° Sw (2a) 670, 248 Ky. 386. 


Md.—Cox v. Handy, 27 A. 227, 501, 


WILLS 


Where 
takes effect.+4 
the 
1s- 


If a vest- life tenant.18 


without issue” 


78 Md. 108. 


Mass.—Renwick v. Macomber, 114 
N.E. 720, 225 Mass. 380. 


N.J.—Merchants’ & Newark Trust 
Co. of Newark v. Schaedel, 147 A. 569, 
105 N.J.Eq. 297; Wells v. Bennett, 135 
A. 146, 100 N.J.Eq. 358; Redmond v. 
Gummere, 119 A. 631, 94 N.J.lq. 216; 
Trenton Trust & Safe Deposit Co. v. 
Moore, 91 A. 908, 83 N.J.Eq. 584 [aff 
93 A. 1.087, 84 N.J. Eq. 194]; Security 
Trust Co. v. Lovett, 79 A. 616, 78 N. 
J.Eiq. 445. 


N.Y.—Livingston v. Greene, 52 N.Y. 
118; Smiley v. Bailey, 59 Barb. 80; 
In re Bergen, 165 N.Y.S. 408, 99 Misc. 
174. But see Cochrane vy. Kip, 46 N. 
Yis £48; £9 App Div.202. Lait bs) NB 
1124, 157 N.Y. 716] (where there was 
only a gift over to the remainder- 
man’s issue if the remainderman pre- 
deceased the life tenant, and yet the 
court held that it was the testator’s 
intention to divest the remainder on 
death without issue; dissenting opin- 
ion to the contrary). 


Pa.—Abbott’s Estate, 15 Pa.Dist. 
412; Bryden’s Hstate, 42 Pa.Co. 697. 
ra Busch, [1928] 1 Dom.L.R. 
ot, 

12. Gifts over on death without is- 
Sue in general see supra §§ 1329-1336. 

13. Wested character of remainder 
see supra § 1724. 

14. Ga.—Starnes v. Sanders, 108 S. 
BH. 37, 161 Ga. 6382; ek Vv. ‘Dukes, 
104 S-E. 425, 150 Ga. 59 


Ind.—Moore v. oe 48 
149 Ind. 51. 


N.E. 630, 


Ky.—Lewis v. Shropshire, 68 S.W. 


426, 24 Ky.L. 331. 

Mass.—Richards v. Burbank, 87 N. 
BE. 575, 201 Mass. 253; Webster v. 
Ellsworth, 18 N.E. 569, 147 Mass. 602. 

N.Y.—Goerlitz v. Malawista, 8 N.Y. 
S. 832, 56 Hun 120 [aff 30 N.E. 68, 
130 N.Y. 688]. 

Pa.—In re Scull’s Estate, 94 A. 476, 
249 Pa. 57. 

R.1.—Tetlow v. Capron, 141 A. 326, 
49 RI. 162. 

Eng.—In re Maunder, 
875 Laff [1903] 1 Ch. 45 

15. Ga.—Sumpter v. Carter, 42 S.E. 
324, 115 Ga. 893, 60 L.R.A. 274. 

N.J.—Howell v. Gifford, 53 A. 1074, 
64 N.J.Eq. 180. 


Ohio.—Collins v. Collins, 40 Ohio St. 
oe 


ff 9021 2 Ch. 


a.—In re Smith’s Hstate, 42 A. 


522, 189 Pa. 587. 


S.C.—Meyer v. Matthews, 108 S.E. 
174, 117 S.C. 22. 


Tenn.—Hays v. Collier, 2 Sneed 585. 


remainderman dies leaving 
Where death without issue refers to the death of the 
remainderman prior to the termination of the pre- 
ceding estate,!® a gift over will not divest a vest- 
ed remainder where the remainderman dies without 
issue after the death of the testator and the end of 
the particular estate.!7 
fers to death of the remainderman before or after 
the termination of the particular estate, the remain- 
der will be divested on the 
without issue after the death of the testator and 


[69 C.J.] 653 


preceding estate without issue or heirs, the gift over 
The gift over will not take effect if 


issue or heirs.?® 


If death without issue re- 


remainderman’s death 


[$ 1744] (4) Limitation Over on Death of Life 
Tenant with or without Issue.*® 
is construed to mean “dying without 


Where “dying 


16. See supra §§ 1329-1336. 


17. Ga.—Patterson v. Patterson, 
92 S.H. 882, 147 Ga. 44 


Tll.—Drager v. McIntosh, 147 N.E. 
433, 316 Ill. 460; Sheley v. Sheley, 111 
N.E. 591, 272 Ill. 95;  Lachenmyer v. 
Gehlbach, 107 N.E. 202, 266 Ill. 11. 


Ky.—Spacey v. Close, 212 S.W. 127, 
184 Key, 5232 


N.J.—Freund v. Freund, 110 A. 449, 
91 N.J.Eq. 80; Patterson v. Madden, 
6 A. 273, 54 N.J.Eq. 714. 


N.Y.—West v. Reynolds, 5 N.Y.S. 
942, Sl LUN 63.8. att: 22, Neagle pe tolua 
NoY: 654)" Coon v7 Coon, 78 MN aki: 
245, 38 Misc. 693. 


eo ' 


509, 282 Pa. 570; In re Lone’s Bstate, 


39 Pa.Super. 323. 


Tex.—F lores v. De Garza, (Commn. 
App.) 44 S.W.(2da) 909 [aff (Civ. App.) 
27 S.W.(2d) 894]. 


Marea Teale, 53 L.T.Rep.N‘S. 


Ont.—Griffith v. Griffith, 29 Grant 
Ch. 145. 


[a] Thus, where the testator gave 
his wife the income for life of his es- 
tate, and directed that after her de- 
mise all property should go to his 
children in equal shares, and in case 
one of them should die without issue 
his or her share to be divided equally 
among the others, one who survived 
the testator and died without issue 
after death of the life tenant took a 
vested estate which passed under his 
will which would not be divested. 


Freund vy. Freund, 110 A. 449, 91 N.J. 
Eq. 80. 
18. Dean v. Town of Nutley, 57 A. 


1089, 70 N.J.Law 217; Dilts v. Clay- 
haunce, 62 A. 672, 70 N.J.Ea. 10. See 
Daniel v. Daniel, 110 S.E. 721, 152 Ga. 
610 (where under a will providing 
for remainders to the testator’s four 
sons and, should either die without 
issue, his portion to go to the surviv- 
ors, the Share vested in the survivors 
on the death of one son after the 
Scene of the testator and life ten- 
ant). 


[a] Thus, in the case of a devise 
for life to the testator’s widow and 
at her decease to go to the testator’s 
stepson, but, “in case my stepson 
. should decease without lawful 
issue,’ * then to the testator’s brothers 
and sisters and their children, the re- 
mainder vested in the stepson’ was di- 
vested by his death without issue aft- 
er the death of the testator and life 
tenant. Dilts v. Clayhaunce, 62 A. 
672, 70 N.J.Eq. 10. 


19. Gifts over on death with or 
without issue generally see supra §§ 
1328-1336. 
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having had issue” rather than “dying without sur- 
viving issue,”?° a gift over on the hfe tenant’s death 
without issue fails as soon as issue is born of the 
life tenant.2!_ Where the life tenant’s issue must 
survive the life tenant, a vested remainder in such 
issue will be divested on death before the life ten- 
ant in favor of the devisee of the gift over.?? Where, 
in the case of a gift in remainder to the life ten- 
ant’s issue or children, or in default of issue or chil- 
dren living at the decease of the life tenant, to oth- 
ers, the gift over to others is considered vested sub- 
ject to be divested,?* the estate contingently vested 
in the devisee of the gift over is divested where the 
life tenant dies leaving issue.”* On the death of the 
life tenant without having had issue or without hay- 
ing issue surviving, the estate of the devisee of the 
gift over cannot be divested, but vests absolutely in 
interest and possession,?° or, if the devisee of the 
gift over dies during the life tenancy, the gift will go 
to his children if the will so provides.2® Where, in 
the case of a devise to the testator’s next of kin 
should the life tenant die leaving no issue or to the 
life tenant’s issue if the life tenant dies leaving is- 
sue, the gift to the issue living is vested, such estate 
will be divested in the event the life tenant dies leav- 
ing no issue.?7 


[§ 1745] (5) Devise or Bequest to Survivors. 
Where, in a devise or bequest in remainder to sur- 
vivors, the remaindermen each take a vested remain- 
der subject to be divested in favor of each other 
if either is not living at the termination of the pre- 
ceding estate,2® on the death of all remaindermen 
prior to the determination of the particular estate, 


20. See supra § 1330. 133 Ala. 437; 
21. Winchell v. Winchell, 102 N.E. 

$23, 259 Ill. 471. c f1900] A.C. 
22, Wilkins v. Rowan, 185 N.W.| 11899] 1 Ch. 646; 


437, 107 Neb. 180; Brevoort v. Town- Beavy. 


send, 154 N.Y.S. 1031, 91 Misc. 143, 
15 Mills Surr. 125. 


23. See supra §§ 1725, 1726. 
24. Kilgore v. Kilgore, 26 N.E. 56, 


Alty v. Moss, 
Reprint 757; 


WILLS 


White v. Smith, 89 A 
272, 87 Conn. 663, L.R.A.1917D 596; 
Penny v. Commissioner for Railways, 

328; In re Pickworth, 
Page v. May, 
323, 53 Reprint 382; 
Slack, 1 Keen 238, 48 Reprint 297; 
34 L.T.Rep.N.S. 
Sturgess v. Pearson, 4 Madd. 411, 56 
Browne vy. Kenyon, 3 
Madd. 410, 56 Reprint 556; 


% 


[§§ 1744-1748 


the remainder of each devisee is not divested but re- 
mains vested in each remainderman or his heirs or 
representatives.2® The shares of the remaindermen 
dying before the expiration of the preceding estate 
are divested in favor of those surviving such time.*° 


[§ 1746] (6) Power of Disposition in First Taker. 
A vested remainder may be divested by a power of 
disposal contained in the will. Where an estate in 
remainder is vested subject to be divested by a pow- 
er of disposition in the first taker,*? the remainder 
is divested by the proper exercise of the power of 
disposition.®* A remainder is not divested by an 
ineffectual attempt to exercise a power of sale** or 
a power of appointment by will.?° The interests are 
divested only to the extent that the power to appoint 
is executed.*® If any interest remains undisposed of 
by the execution of the power, such interest contin- 
ues in the person to whom it was given.?* When the 
power of disposition is no longer possible, the estate 
becomes vested absolutely.*® 


[§ 1747] (7) Conditions Subsequent. Where an 
estate is given to a devisee on the condition that 
he will perform certain subsequent undertakings 
within a certain time,?° on the failure to perform 
such conditions the estate is divested and a gift 
over will take effect,4° unless the performance of 
the condition has been waived by the party entitled 
thereto.4! The fact that.the performance of a con- 
dition subsequent becomes impossible does not di- 
vest the estate of a remainderman,?? but the estate 
becomes absolutely vested.** 


[§ 1748] e. Contingent Estates or Interests Be- 


1000, 242 Ill. 218. 
32. See supra §§ 1717, 1718. 


33. Leeds v. Wakefield, 10 Gray 
24 |(Mass.) 514; Crane v. Fidelity Union 
Belk v. | Trust Co., 133 A. 205, 99 N.J.Eq. 164. 


Power given to life tenant see supra 
$§ 1628-1638. 


34. Cochran v. jWhite, 118 S.E. 
873, 156 Ga. 340; Cochran v. Groover, 


313; 


Harrison 


127 Ind. 276; U.S. Trust Co. v. W heel- 
er, 76 N.Y.S. 707, 73 App.Div. 289 [aff 
66 N.E. 1117, 173 N.Y. 631]. 


25. JIll.—Boatman v. Boatman, 65 
N.E. 81, 198 Ill. 414. 


Ky.—Lepps v. Lee, 16 S.W. 346. 


Me.—Gould v. Leadbetter, 150 A. 
375, 129 Me. 101. 


Mass.—Hills v. Barnard, 25 N.E. 96, 
152 Mass. 67, 9 L.R.A. 211 and note. 


N.H.—Dana v. Sanborn, 46 A. 1053, 
70 N.H. 152; Vandewalker v. Rollins, 
3 A. 625, 68 N.H. 460. 


N.J.—In re White’s Estate, 165 A. 
863, 112 N.J.Hgq. 546. 


N.Y.—In re Woodruff’s Will, 237 N. 
YS, 417; 235 Misc. 203; In re Allison, 
102 N.Y.S. 887, 53 Misc. 222, 6 Mills 
Surr. 84 [aff 107 N.Y.S. 1119, 122 App. 
Et (aff 87 N.E. 1114, 194 N.Y. 
540)]. 


Pa.—In re Ogden, 26 Pa,Dist. 515. 
26. Lepps v. Lee, 16 S.W. (Ky.) 
46. 


27. Miers v. Persons, 111 A. 638, 
92 N.J.Eq. 17. 


28. See supra § 1733. 


29. Acree v. Dabney, 32 So. 127, 


v. Foreman, 5 Ves.Jr. 207, 31 Reprint 
549. See Kersh v. Yongue, 28 S.C.Eq. 
(S.C.) 100 (deed). 


30. Thorington v. Thorington, 20 
Son 407), Wily Ala. 237, 36) la ReAL@ e853 
In re Clark’s Trusts, L.R. 9 Eq. 378; 
In re Sanders’ Trusts, L.R. 1 Eq. 675. 


[a] Agreement against divesti- 
ture.—A remainder to three and the 
survivors or survivor of them, upon 
death, intestate, or remarriage, of the 
life tenant, subject to the life tenant’s 
power of appointment, by will, among 
the three exclusively, was vested in 
them, subject to divestiture only in 
favor of members of the class of 
three, and an agreement between them 
against divestiture, letting in heirs of 
members deceased within the life ten- 
ancy, was valid. Thorington v. Hall, 
ah So. 335, 111 Ala. 323, 56 Am: S.R. 


[b] Devise to unmarried daugh- 
ters.—Under a devise in remainder to 
“my unmarried daughters in equal 
shares” the remainder vested in the 
daughters unmarried, but on marriage 
of three of them before the death of 
the life tenant their interest divested 
in favor of those remaining unmar- 
ried. Robinson v, Martin, 123 N.Y.S. 
146, 138 App.Div. 310 [rev on other 
grounds 93 N.H. 488, 200 N.Y. 159]. 


31. Bergman vy. Arnhold, 89 N.B. 


For later cases, developments and changes in the law see Annotations, 


118 S.E. 865, 156 Ga. 328. 


35. Thorington v. Hall, 21 So. 335, 
111 Ala. 323, 56 Am.S.R. 54; Little v. 
Bennett, 58 N.C. 156. 


36. Freeman’s Est., 33 Pa.Co. 99. 
37. Freeman’s Bst., supra. 


38. Melton v. Camp, 49 S.B. 690, 
121 Ga. 693, 10 Prob.Rep.Ann. 147; 
McDowell’s Est., 22 Pa.Co. 575. 


39. Vesting of estates subject to 
oon subsequent see supra §§ 
12, . ; ‘ 


40. Colonial Trust Co. vy. Waldron, 
152 A. 69, 112 Conn. 216; Bowden v. 
Walker, 4 Baxt. (Tenn.) 600. 


41. Bowden v. Walker, ; 
(Tenn.) 600. 3 bea: 


[a] Release by life tenant entitlea 
to performance.— Where an estate is 
vested subject to a condition subse- 
quent that the life tenant be cared 
for, a release of such right by the 
life tenant prevents a divesting of the 
estate. Bowden v. Walker, 4 Baxt. 


(Tenn.) 600. 
oe In re Lauck, 52 A. 191, 203 Pa. . 


43. McLachlan vy. McLachlan, 9 
Paige (N.Y.) 534; Lowther v. Caven- 
dish, Ambl. 358, 27 Reprint 237; 3 
Bro.P.C. 186, 1 Reprint 1260. 5 


same title and section number. 


§§ 1748-1749] 


coming Vested*+—(1) In General. A contingent es- 
tate may vest on the happening of the contingency 
provided by the terms of the will during the lifetime 
of the beneficiary.*® A contingent estate may, ac- 
cording to the terms of the will, vest on the benefi- 
ciary having issue or children*® or on his marriage.*? 
Where a remainder is contingent until thé death of 
the life tenant of the preceding estate it will vest 
in the remainderman in being and ascertained at the 


termination of the life estate,*® although payment 


or possession may be postponed,*® as where payment 
or possession is delayed untill the beneficiary reach- 
es a certain age®® or marries.°t. A remainder con- 
tingent on the survival of the remainderman until 
the termination of the preceding life estate will vest 
at the life tenant’s death although the estate may 
be divested on the nonperformance by the remain- 
derman of a condition subsequent.°? Where an es- 
tate in remainder vests at the death of the life ten- 
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ant, it cannot be considered contingent by a subse- 
quent clause which is ambiguous, but such clause 
will be rejected for repugnaney.** 


Attainment of specified age. Where an estate is 
contingent on the attainment of a certain age by 
the beneficiary or by one of several beneficiaries,°* 
it will vest on the attainment of such age,°® although 
the enjoyment of possession may be postponed un- 
til the termination of a preceding estate.°® 


Renunciation by first taker. A renunciation by 
the first life tenant of his interest under the will 
does not, it has been held, vest subsequent contin- 
gent estates.>? 


[§ 1749] (2) Alternative Contingent Remainders. 
Where there are alternative remainders,°® the first 
remainder takes effect on the happening of the con- 
tingency provided at which time the possibility of a 


44. Cross references: 

Absolute vesting of vested estates 
subject to be divested see supra §§ 
1741-1747. 

Acceleration of remainders see infra 
§ 2320; Estates § 148. 

Construction in favor of early vesting 
see supra § 1681. 

Divesting vested estates or interests 
see supra §§ 1741-1747. ; 
Fee in abeyance pending vesting see 

Estates § 147. 

Members of class coming into being 
see supra § 1730. 

Unborn persons coming into being see 
supra § 1705. 


45. Ind.—Sexton v. Cronkhite, 127 
N.E. 829, 74 Ind.App. 245. 


Iowa.—Bladt v. Bladt, 181 N.W. 765, 
191 Iowa 1344. 


Mo.—Bishop .v. Broyles, 
(2d) 790, 324 Mo. 69. 


N.J.—Thornton v. Roberts, 30 N.J. 
Eq. 478. 


N.Y.—Adami v. Gercken, 150 N.Y.S. 
8, 164 App.Div. 472 [aff 116 N.E. 1032, 
2921 N.Y. 556 mem]; In re Trevor’s 
Will, 197 N.Y.S. 719, 120 Misc, 22 [mod 
on other grounds 202 N.Y.S. 862, 207 
App.Div. 673, resettled on rearg 204 
N.Y.S. 387, 209 App.Div. 1, and mod 
145 N.E. 66, 239 N.Y. 6, rearg den 147 
N.E. 203, 239 N.Y. 579]; In re Cronk’s 
Estate, 179 N.Y.S. 191, 109 Misc. 516. 


N.C.—Picot v. Armistead, 37 N.C. 
226. 


Pa.—Ewalt v. Davenhill, 101 A. 756, 
257 Pa. 385; Dean v. Winton, 24 A. 
664, 150 Pa. 227. 


46. Walker v. Trollinger, 135 S.E. 
871, 192 N.C. 744; Moore v. Fieg, 17 
Ohio .Cir.Ct. 27, 9 Ohio Cir.Dec. 660; 
In re Kennedy’s Estate, 42 A. 459, 19 
Baw To ; 


[a] Thus, in the case of a devise 
to testator’s widow for life and at 
her death or marriage to testator’s 
nephew and “in case of the death of 
. . . [nephew] without having a 
ehild or children, then and in that 
GASEy. oo pas TOMY DLOUNeY co. wee 
the remainder vested in the nephew 
on the happening of the contingency 
of having a child “during his life- 
time.” Walker v. Trollinger, 135 S.E. 
871, 192 N.C. 744. 


47. Postell v. Skirving’s Ex’rs, 1 
S.C.Eq. 158. 


4s. Ga.—Guinn v. Taylor, 68 S.E. 
508, 134 Ga. 783. 


Ind.—Nelson vy. Nelson, (App.) 72 


22 S.W. 


N.E. 482. 


Mass.—Putnam vy. Gleason, 99 Mass. 
454 [foll Richardson v. Wheatland, 7 
Mete. 169, and dist Abbott v. Brad- 
street, 3 Allen 587]; Blanchard v. 
Brooks, 12 Pick. 47. 


N.H.—Dennett v. Dennett, 40 N.H. 
498. 


N.J.—Wunderlich v. Bleyle, 125 A. 
386, 96 N.J.Eq. 135. 


N.Y.—De Barante v. Gott, 6 Barb. 
492; In re Smith's Estate, 218 N.Y.S. 
239, 128 Mise. 96; Koezly v. Koezly, 
65 N.Y.S. 613, 31 Misc. 397. 


R.I.—In re Robinson, 120 A. 163, 45 
EV elism disitia 


S.C.—Nicholson v. 
628, 50° S.C. 206. 


49. Matteson v. 
fun) “ONLY. )P 245; 


Postponement of time of enjoyment 
see supra §§ 1670, 1710. 


50. Burrill v. Sheil, 2 Barb. (N.Y.) 
457; Burrows v. Stumm, 22 How.Pr. 
(N.Y.) 169 [rev on other grounds 24 
N.Y. 463]; Wood & De Freest v. Cone, 
7 Paige (N.Y.) 471; Siddall’s Est., 17 
Pa.Co. 424. 


51. Burrows v. Stumm, 22 How.Pr. 
169 [rev on other grounds 24 N.Y. 
463]. 


Cousar, 27 S.E. 


Armstrong, 11 


52. Taylor v. Mason, 9 Wheat. (€U. 
S325) 6 Libd. kor: 


Conditions subsequent as affecting 
vesting see supra §§ 1672, 1714. 


53. Schee v. Boone, 243 S.W. 882, 
295 Mo. 212. 


Cutting down absolute fee by sub- 
sequent provisions see supra §§ 1518— 
1527. 


Inconsistent and repugnant provi- 
gions generally see supra §§ 1157, 
1158. 


54. See supra §§ 1692, 1720. 
55. Ala.—First Nat. Bank v. Cash, 
125 So. 28, 220 Ala. 319. 


Cal.—In re Rawitzer’s Estate, 166 
P. 581, 175 Cal. 585. 


D.C.—Breneman v. 
ADDEDiG.n 12'T. 
Ind.—Miller v. Keegan, 14 Ind. 502. 


N.Y.—In re Valentine’s Will, 196 N. 
Y.S. 398, 119 Mise. 442. 


N.C.—Kent v. Watson, 17 N.C. 366. 


Pa.—In' re Williamson, 27 Pa. 
Dist. 8. 


[a] 


Herdman, 35 


age.—The testator devised in trust 
for A a life estate in half of certain 
real estate, and likewise for J a life 
estate in the other half, and provided 
that, if either died without issue, the 
other should be entitled to the entire 
income for life, and that, if both died, 
one leaving issue and the other none, 
the issue of the one should be seised 
in fee simple of all the property. By 
a codicil it was provided that if A 
or J, after reaching the age of thirty- 
five years, should make a satisfactory 
showing to the county court of his 
character, sobriety, and habits, then, 
on the court making an order to that 
effect, the real estate devised in trust 
for him should forthwith vest in him 
in fee simple. A, on reaching the age 
of thirty-five, procured of the county 
court the order mentioned in the 
codicil. Thereafter, before reaching 
the age of thirty-five, J died without 
issue. It was held that, not only A’s 
life estate in half of the property, but 
his contingent life estate in the other 
half, became a fee. Winter v. Trus- 
tees of Second Presbyterian Church 
ch, Ploemtinere 94°5N.H. 35;°248 Tl. 


[b] Vesting on attaining age or 
death of life tenant.—A devise to the 
testator’s wife for life or widowhood 
and providing that after the wife’s 
death or marriage the tract should go 
to the testator’s daughter for life, and 
if she should marry and have children, 
to arrive at majority, she and the 
children should have the tract abso- 
lutely in fee, and “if my said daugh- 
ter shall die without marriage and 
children of the age of twenty-one 
years,” the tract should go to a son, 
was held to vest the tract absolutely 
in the daughter and her children as 
soon as a child arrived at full age and 
was not contingent after that time 
upon the possibility of her death 
without children. Dunn y. Hines, 80 
S.B. 4105164 N.C. 113% 


56. D.C.—Breneman v. Herdman, 
35 App.D.C. 27. 


Mass.—Welch v. Colt, 117 N.E. 834, 
228 Mass. 511. 


N.J.—Gannon v. Lenzi, (Ch.) 118 A. 
626. 


N.Y.—In re Ossman, 117 N.E. 576, 
221 N.Y. 381;. Hx p> Turk, f° Braat: 
Surr. 110. 


-Eng.—In re Stephens, [1927] 1 Ch. 
1; In re Walker, [1917] 1° Ch. Se 


57. In re Feeney’s Estate, 142 <A. 
284, 293 Pa. 273. 


58. See supra §§ 1660, 1725, 1729; 


Approval of court on reaching! Estates § 140. 


656 [69 C.J.] 


future interest in the second remainderman is de- 
stroyed.°® Thus, where the first remainder is to 
the life tenant’s issue if he leaves issue, the remain- 
der vests at the life tenant’s death leaving issue.®° 
According to some decisions, on the birth of issue of 
the life tenant the remainder then vests in such issue 
without awaiting the death of the parent.6t When 
the contingeney contemplated in the first of the al- 
ternative provisions can no longer happen, and the 
contingency contemplated in the second of the pro- 
visions has happened, the gift becomes vested in the 
remaindermen under the second alternative.®? Thus 
where the second gift is to take effect on the life 
tenant dying without issue, the gift vests on the hfe 
tenant’s death without issue.** 


{§ 1750] f. Extinguishment of Contingent Estate 
or Interest.°4 Since a remainder cannot exist with- 
out a particular estate to support it,°> under general 
rules,®* in the absence of statutory prohibition, a 
contingent remainder is extinguished if the estate 
does not vest before the expiration of the particular 


59. Hawaii—Booth v. Baker, 10 
Hawaii 543. 


Md.—Lewis v. Payne, 77 A. 321, 
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pass to the heirs of my two brothers,” 
the children of the two brothers took 
an alternative contingent remainder 
at the testator’s death which vested 


[§§ 1749-1750 


estate.®7 Since the possibility of issue is, in contem- 
plation of law, extinguished only with life,®® a con- 
tingent estate in favor of an unborn beneficiary*® 
does not fail until it becomes ineapable of taking ef- 
feet by the termination of the event or time prescrib- 
ed.” 


Act of tenant of particular estate. In the absence 
of statutory prohibition, under general rules‘! a con- 
tingent remainder created by will may be extinguish- 
ed by a tortious alienation by the tenant of the par- 
ticular estate.72 A tortious alienation by the tenant 
of the particular estate does not destroy a contingent 
remainder where the alienation is by means of a 
conveyance derived from the statute of uses which 
passes no greater estate than the grantor may law- 
fully convey, such as a bargain and sale."? 


Merger. Unless prevented by statute,’* under 
general rules’® contingent remainders created by 
will are destroyed where the particular estate merg- 


son, 68 S.E. 217, 152 N.C. 705; Flora 


v. Wilson, 35 N.C. 344, 


Tenn.—Ryan v. Monaghan, 42 S.W. 
144, 99 Tenn. 338. 


£3) Md. 127,430 LRA N.S.) 908. 

Mass.—Abbott v. Boston Safe De- 
posit & Trust Co., 154 N.B. 861, 258 
Mass. 244. 

N.J.—Den v. Crawford, 8 N.J.Law 
90. 

N.C.—Shuford v. Brady, 85 S.E. 303, 
169 N.C. 224. 


Ohio.—Walker v. Brown, 173 N.E. 
301, 36 Ohio App. 4638. 
Pa.—Roberts v. McKinney, 95 A. 


390, 250 Pa. 161. 


Va.—Cooper v. Hepburn, 15 Gratt. 
(56 Wa.) 551. 


60. Arnold v. Wells, 131 So. 400, 
100 Fla. 1470; Lewis v. Payne, 77 A. 
Boi ise Md! 127, 30 ALOR. AUN:S:! 9085 
Larmour. v. Rich, 18 A. 702, 71 Md. 


369 
61. Wootten v. Shelton, 6 N.C. 188. 
[a] Thus, in the case of a devise 


to a life tenant “and at her decease, 
to descend to the first male child law- 
fully begotten on her body; but if 
my daughter die without such male 
heir of her body” then over, the gift 
vests on the birth of the first male 
child although he predeceases the life 


tenant. Wootten y. Shelton, 6 N.C. 
188. 
€2. Conn.—Thomas v. Castle, 56 


A. 854, 76 Conn. .447. 


Ga.—Watson v. Adams, 30 S.E. 577, 
103 Ga. 733. 


Hawaii.—Brede v. Wailuku 
National Bank, 23 Hawaii 537. 


Elder, 181 


First 


Mass.—Sewall v. N.E. 


720, 279 Mass. 473. 


N.Y.—In re Cassidy’s Hstate, 
ws. 67, 144 Misc. 588. 


Va.—Commonwealth vi, Wellford, 
76 S.E. 917, 114 Va. 372, 44 L.R.A.N.S. 
419. 


{a] Thus, where the will provides 
that “in the event of my children,all 
dying before having attained the age 
of twenty-one years and without is- 
sue my wife is to have the annual in- 
come from my estate during her life- 
time, and at her death the estate is to 


259 


in interest on the death of the tes- 
tator’s last child under twenty-one 
years and without issue although pos- 
session of the estate was postponed 
until the testator’s widow’s death. 
Commonwealth v. Wellford, 76 S.E. 
917, 114 Va. 372, 44 L.R.A.N.S. 419. 


[b] Death of second taker before 
that of first taker.—Under a devise 
to A for life, remainder to B if living 
at A’s death, and if not then living 
over to C and D on the death of A, 
C, and D take contingent remainders 
which become vested in their heirs 
upon the death of the primary re- 
mainderman B before the death of 
A, the life tenant, although C and D 
predecease the primary remainder- 
man ne Clow v. Schlieman, 166 N.Y. 

» 472. 


63. Daskam v. Lockwood, 130 A. 
92, 103 Conn. 54; Carpenter v. Perkins, 
74 A. 1062, 83 Conn. 11; Thomas vy. 
Castle, 56 A. 854, 76 Conn. 447; Arnold 
v. Wells, 131 So. 400, 100 Fla. 1470; 
Rooke v. Queen’s Hospital, 12 Hawaii 
375; Valentine v. Moseley, 123 S.B. 
525, 1389 Va. 334. 


64. Cross references: 

Decree in partition as binding on 
Biter ory children see Partition § 

the 

Destruction and protection of remain- 
os generally see HMstates §§ 162- 
168. 

Indestructibility of executory devise 
see supra § 1664. 


Lapse of legacies or devises see infra 
§§ 2254-2296. 


Rights of unborn person as affected 
by decree to quiet title see Quieting 
Title § 280 text and note 62. 


TE OG. See supra § 1657; Estates § 


66. See HMstates § 162. 


67. lIowa.—Archer v. Jacobs, 
N.W. 195, 125 Iowa 467. 


Ky.—Nunnelly’s Guardian v. Nun- 
nelly, 201 S.W. 976, 180 Ky. 131. 


N.H.—Hayes v. Tabor, 41 N.H. 521. 


N.C.—Allen v. Smith, 111 S.B. 11, 
183 N.C. 222; Richardson v. Richard 
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W.Va.—Interior & W. V. R. Co. v. 
Epling, 73 S.E. 51, 70 W.Va. 6. 


Eng.—Sheffield v. Kennett, 27 Beav. 
207, 54 Reprint 80 [aff 4 De G.&J. 598, 
61 Eng.Ch. 470, 45 Reprint 231]. 


Termination of life estate see supra 
§ 1626; Estates §§ 110-121. 


68. See Evidence § 62. 


69. See supra §§ 1677, 1705. 
70. Berthoud v. McCune, 287 P. 
904, 130 Kan. 634 [quot Cyc]; Carney 


v. Kain, 23 S.E. 650, 40 W.Va. 758. 


71. See Estates § 163. 

72. Abbott v. Jenkins, 10 Serg.&R. 
ee) 296; Faber v. Police, 10 S.C. 

73. Pickett v. Pope, 74 Ala. 122; 


Doe v. Pickett, 65 Ala. 487. 


74. City Savings Bank & Trust Co. 
of Vicksburg v. Cartright, 84 So. 136, 
122 Miss. 75. 


[a] Im Tllinois L. (1921) p 470 pro- 
vides that no future interests shall 
fail or be defeated by the termination 
of any precedent estate or interest 
prior to the happening of the event 
or contingency on which the future 
interest is limited to take effect. (1) 
This statute is not retroactive. Dan- 
berg v. Langman, 149 N.E. 245,. 318 
Ill. 266; Drager v. McIntosh, 147 N. 
E. 438, 316 tll. 460; Edmiston vy. Dono- 
van, 133 N.E. 237, 300> DNs d52155 7) 
Prior to this statute contingent re- 
mainders could be destroyed by a 
merger of the preceding estate and 
the inheritance. Danberg v. Lang- 
man, supra; Drager vy. McIntosh, 
supra; Fuller v. Piller 146 N.E. 174, 
315 Ill. 214; Edmiston Vv. Donovan, 
supra; Lewin v. Bell, 120 N.E. 633, 
285 Ill. 227; Spatz v. Paulus, 120 N. 
Br bOs, 2o0 Les 2. McCarty v. Mc- 
Canty. LL9) ONZE. $99, 284 Ill. 196; 
Blakeley We Mansfield, LL OM INGE 38, 
274 Ill. 183; Messer v. Baldwin, 104 
N.E. 195, 262 Ill. 48; Barr v. Gard- 
ner, 102 N.E. 287, 259 Ill. 256. See 
Randolph Vv. Wilkinson, 128 N.B. 525, 


294 Ill. 508 (as to sufficiency of con- 
veyances). 
75. See Estates § 164. 


§§ 1750-1752] 


-es?® in the inheritance,’* either by an act of the par- 
ticular tenant,*® or by descent to him of the inher- 
itance after the particular estate has taken effect.7° 


Trust estates. 


Gifts over. 


[§ 1751] K. Conditions 
Definitions.” 


76. Merger of estates see Estates 
§§ 233-241. 


77. Craig v. Warner, 16 D.C. 460, 
60 Am.S.R. 381; Blocker v. Blocker, 
137 So. 249, 103 Fla. 284; Archer v. 
Jacobs, 101 N.W. 195, 125 Iowa 467; 
Love v. Lindstedt, 147 P. 935, 76 Or. 
66, Ann.Cas.1917A 898. 


78. Blocker v. Blocker, 137 So. 249, 
103 Fla. 284. 


79. Blocker v. Blocker, Supra. 
80. See Hstates § 168. 


81. Lewin v. Bell, 120 N.E. 633, 285 
Tl. 227. 
[a] Imposing trust on executor.— 


A contingent remainder to unborn 
children is not defeated by the tes- 
tator’s failure to provide trustees to 
Support the remainder after the 
termination of the life estate, as the 
court will presume that the testator 
intended to impose the trust upon his 
executor. Hayward v. Spaulding, 71 
A219, -75 N92: 


82. Harris v. Randolph, 236 N.W. 
51, 213 Iowa 772; Shuford v. Brady, 
85 S.E. 303, 169 °N.C. 224; Singleton 
v. Cuttino, 89 S.E. 385, 105 S.C. 44. 

83-99. Winchell v. Winchell, 
NE. 823, 259 Tl. 471. 

1. Cross references: 
Conditional: 

Limitation see supra § 1666. 

Power of appointment see infra § 

1960. 

Conditions: 
Attached to charitable devises or 
bequests see Charities §§ 66, 67. 

Under civil law see Condition § 4. 
Vested or contingent estates or inter- 

ests generally see supra §§ 1669- 

1750. 

2. Contingent will distinguished 
from will disposing of property sub- 
ject to conditions or restrictions see 
supra § 256 in 68 C.J. 
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3. Gardner Wills p 514. 
4. Markham vy. Hufford, 82 N.W. 
222, 123 Mich. 505, 81 Am.S.R. 222, 


48 L.R.A. 580; Harker v. Smith, 41 
Ohio St. 236, 52 Am.R. 80; Cannon v. 
Apperson, 14 Lea (Tenn.) 553. 


Conditions precedent and subse- 


quent defined and distinguished see in- 
fra §§ 1783-1792. 


5. In re Reisher’s Estate, 104 A. 
555, 222 Pa. 223. 
6. In re Reisher’s Estate, supra. 


Ti) Urs ——Larver Vv. Larver, 9 Pet 
174, 9 L.Ed. 91. 


Ala,—Bonner v. Young, 68 Ala. 35. 


[69 C. J.—42] 


As is also noted elsewhere,®°® where 
the common-law rule permitting destruction of con- 
tingent remainders prevails, the remainder may be 
preserved by resorting to the use of a trust estate.’ 


Where the contingency upon which a 
gift over was to take effect cannot ever occur the lim- 
itation is extinguished.’? Where the contingency up- 
on which an executory devise was to take effect can 
never occur, the limitation is void,$*-°°® 


and Restrictions**—1. 
A conditional gift, in the law of wills, 
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eration depends 


event, by which 


Del.—Lambden v. West, 44 A. 797, 
7 Del.Ch. 266. 


Ill.—Dunne v. Minsor, 143 N.E. 842, 
312 Ill. 333; Dean vy. Northern Trust 
Co., 107 N.E. 186, 266 Ill. 205 [rev 186 
Ill.App. 139]; Wolford v. Young, 227 
Tll.App. 112. 


Ky.—Likefield v. Likefield, 82 Ky. 
589, 6 Ky.L. 640, 56 Am.R. 908; Pearcy 
v. Greenwell, 80 Ky. 616, 4 Ky.L. 587. 


Me.—Baker v. Brown, 133 A. 305, 
125 Me. 298. 


Md.—Wood v. Conrey, 62 Md. 542. 


Mass.—McElwain v. Holyoke First 
Cong. Soc., 26 N.E. 692, 153 Mass. 238. 


Mich.—Scott v. Roethlesberger, 146 
N.W. 307, 178 Mich. 581. 


Mo.—Graham v. Graham, 249 S.W. 
37, 297 Mo. 290; Deacon v. St. Louis 
Union Trust Co., 197 S.W. 261, 271 Mo. 
669; Roberts v. Crume, 73 S.W. 662, 
173 Mo. 572. 


N.H.—Newell v. Hancock, 35 A. 253, 
pA ae 244; Brown v. Concord, 33 N. 
. oO. 


pen Vries v. Walker, 33 N.J.Eqa. 


N.Y.—Cunningham v. Parker, 40 N. 
EK. 635, 146 N.Y. 29, 48 Am.S.R. 765; 
Newell v. Nichols, 75 N.Y. 78, 31 Am. 
R. 424; Leslie v. Marshall, 31 Barb. 
560; Fox v. Phelps, 17 Wend. 393 [aff 
20 Wend. 437]; Morgan v. Darden, 3 
Dem.Surr. 208. 


N.C.—Harris v. Hearne, 60 N.C. 481. 


Ohio.—Worman’'s Lessee v. Teagarr 
den, 2 Ohio St. 380. 


Pa.—Drace v. Klinedinst, 118 A. 907, 
275 Pay 266, 25, AVL.R. 1250;—-Urich v. 
Merkel, 81 Pa. 332; In re Sheets’ Es- 
tate, 52 Pa. 257; McCalla’s Estate, 16 


Pa.Super. 202; Raab’s Estate, 3 Pa. 
ori: 270; Haly’s Estate, 18 Pa. 
0. ” 


Vt.—Casey v. Casey, 55 Vt. 518. 


Va.—-Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 


Eng.—yYates v. University College, 
L.R. 7 H.L. 438; Edgeworth v. Edge- 
worth, L.R. 4 H.L. 35; Re Gyde, 79 
L.T.Rep.N.S. 261. 


{a] Condition “must affirmatively 
appear either from the language of 
the gift or from the will as a whole, 
when read in the light of the sur-: 
rounding circumstances.’’ Morys v. 
Morys, 242 N.W. 420, 123 Neb. 188. 


[b] Inducements.—The mere ex- 
pression or explanation in the will of 
the motives, reasons, considerations, 
or inducements which prompted the 
testator to make the gift or legacy 
does not amount to a condition. Mar-, 


*By STANLEY A. HACKETT (§§ 1751-1820). 


[§ 1752] 2. Creation—a. In General. 
a condition by will, it is necessary’ and svfficient® . 
that the intention of the testator to do so shall clear- 
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is one whose taking effect or whose continued op- 


on the happening or not happen- 


ing of some event, either actually uncertain because 
it is to oceur in the future, or subjectively uncertain, 
because of the testator’s ignorance of the fact, if it 
be present or past.* 
fined to be a bequest whose existence depends on 
the happening or not happening of some uncertain 


A “conditional legacy” is de- 


it is either to take place or to be 


defeated. As used in a will or codicil, the term “re- 
strictions” has no technical sense. 
sense it means limitation or qualification.® 


kK 


5 In its popular 


To create 


tin v. Martin, 131 Mass. 547; McCar- 
ty v. Fish, 49 N.W. 513, 87 Mich. 48; 
Morys v. Morys, 242 N.W. 420, 123 
Neb. 188; In re Skinner’s Estate, 240 
N.W. 549, 122 Neb. 488; In re Tay- 
lor’s Estate, 207 N.Y.S. 79, 123 Misc. 
856; Goldsboro Lumber Co. v. Hines 
Bros. Lumber Co., 68 S.B. 929, 153 N. 
Sai Raab’s Estate, 8 Pa.Dist.&Co. 
270. 


[c] Reference to service.—A lega- 
cy or devise may refer to a service to 
be performed and yet not be condi- 
tional on the rendition of such serv- 
ice. Bigstaff v. Lumpkins, 16 S.W. 
449, 13 Ky.L. 248; Morys v. Morys, 
242 N.W. 420, 123 Neb. 188. 


[d] Reference to widowhood.— 
While reference to widowhood may 
import a condition, nevertheless, hav- 
ing regard to the terms of a particu- 
lar will and all the circumstances, the 
expression “during her widowhood” 
may be construed as not intended to 
import a condition but rather to de- 
fine the period during which the lega- 
‘tee is to enjoy the testamentary gifts. 
In re Hammond, [1911] 2 Ch. 342. 


[e] Wish or desire.—(1) As used 
in one will, language relating to the 
purpose to which the residuary estate 
was to be devoted was held not to 
be a condition annexed to the gift and 
devise, but simply the expression of 
a wish or desire of the testator that 
his benefaction should be perpetuat- 
ed ina becoming manner. Inre Felt’s 
Estate, 139 N.E. 545, 235 N.Y. ‘374. 
(2) In holding that a legacy to a re- 
ligious society “to be used toward 
paying the church debt’’ was payable 
to it, although its indebtedness had 
been practically extinguished after 
the execution of the will and prior to 
the death of the testatrix, the court 
said: “The testatrix intended to bene- 
fit the church society. This appears 
to have been her main object, and the 
particular way pointed out was mere- 
ly incidental to it. So far as there 
were debts, she wished that the legacy 
be used to pay them. Had she desired 
to limit her benefaction to such pur- 
pose, and to give the legacy to others 
if there were no church debts, it is 
probable that she would have used 
language plainly expressing such pur- 
pose.” Greeley v. First Universalist 
Society of Nashua, 92 A. 958, 77 N.H. 
455, 456. 


8. U.S.—Finlay v. King’s Lessee, 3 
Pet. 346, 7 L.Ed. 701. 


epegiec pee” v. Swoope, 20 Ala. 


Cal.—In re Shirley’s Estate, 181 P 
777, 180 Cal. 400. 


Conn.—Wheeler vy. Walker, 2 Conn. 
196, 7 Am.D. 264. 
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ly appear. 


’ dition, such as “upon condition,” 


It is not necessary that any precise or 
particular form of words shall be employed.? While 
apt words must be used,!° the use of words which 
are apt and suitable to introduce or create a con- 
“provided,” and 
the like, does not necessarily create a condition’? 


WILLS 


and will not be construed to do so where a contrary 


D.C.—Eaton v. Brown, 20 App.D.C. 
453 [rev on other grounds 24 S.Ct. 487, 
193 U.S. 411, 48 L.Ed. 730, 9 Prob.Rep. 
Ann. 627]. 


TliimMuhlke v. Tiedemann, 117 N.E. 
708, 280 Ill. 534. 


Ind.—Lindsey v. Lindsey, 45 Ind. 
552. 


Iowa.—Talbot v. Snodgrass, 100 N. 
W. 500, 124 Iowa 681. 


Me.—Buck v. Paine, 75 Me. 582. 


Mass.—Hopkins v. Smith, 38 N.E. 
1122, 162 Mass. 444; Hapgood v. 
Houghton, 22 Pick. 480. 


Mich.—Markham v. Hufford, 82 N. 
W. 222, 123 Mich. 505, 81 Am.S.R. 222, 
48 L.R.A. 580; Plant v. Weeks, 39 
Mich. 117. 


N.H.—Brown v. 
285. 


N.Y.—Booth v. Baptist Church of 
Christ, (29 .N- Eh.” 23s, 0 oO) ON. Yin alo 
Wilber v. Wilber, 60 N.Y.S. 1064, 45 
App.Div. 158 [aff 59 N.E. 264, 165 N. 
Y. 451]; Brown v. Evans, 34 Barb. 
594; Rushmore v. Rushmore, 12 N.Y. 
S. 776, 59 Hun 615; In re Hohman, 37 
Hun 250; Fox v. Phelps, 17 Wend. 393 
[aff 20 Wend. 437]; Dustan v. Dustan, 
1 Paige 509; Morgan y. Darden, 3 
Dem.Surr. 203. 


N.C.—Tilley v. King, 13 S.B. 936, 109 
N.C. 461; Sims v. Smith, 59 N.C. 347; 
Guyther v. Taylor, 38 N.C. 323. 


Pa—Knauss’ Estate, 23 A. 894, 148 
Pa. 2couaprev. Ou Paro: (621 ]/;" elms re 
Tower’s Appropriation, 9 Watts & S. 
103, 42 Am.D. 319. 


S.C.—Cabeen v. Gordon, 10 S.C.Eq. 


Concord, 33 N.H. 
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Tenn.—Cannon  v. 82 


Tenn. 553. 


Va.—Crawford’s Ex’r v. Patterson, 
11 Gratt. (52 Va.) 364; Vanmeter’s 
Ex’rs v. Vanmeter, 3 Gratt. (44 Va.) 
148. 


Wis.—In re Moran’s Will, 96 N.W. 
367, 118 Wis. 177. 


Eng.—Maud v. Mau@, 27 Beav. 615, 
54 Reprint 243; Egg v. Devy, 10 Beav. 
444, 50 Reprint 653; Clavering v. Hl- 
lison, 7 H.L.Cas. 707, 11 Reprint 282 
[aff 8 De G.M.&G. 662, 57 Eng.Ch. 
512, 44 Reprint 545]; Tattersall v. 
Howell, 2 Meriv. 26, 35 Reprint 850. 


Ont.—Re 16 Ont.W.N. 
234, 


9. Ga.—Hilton v. Sherman, 118 S. 
BE. 356, 155 Ga. 624. 


Ill.— Dunne v. Minsor, 143 N.E. 842, 
312, T1t833- 


Mich.—Markham v. Hufford, 82 N: 
W. 222, 123 Mich. 505, 48 L.R.A. 580, 
81 Am.S.R. 222. 


N.Y.—In re Mahlstedt’s. Will, 250 N. 
Y.S. 628, 140 Misc. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App.Div. 
891]; In re Baechler’s Will, 202 N.Y. 
S, 485, 9121 “Mise. 691. [aff 213 N.Y.S: 
759, 215 App.Div. 797]. 


Ohio.—Worman’s Lessee v. Teagar- 
den, 2 Ohio St. 380. 


Pa.—kKing’s Estate, 26 Pa.Co. 217; 
Silverthorn’s Estate, 2 Pa.Co. 393. 


Apperson, 


Cleghorn, 


Tenn.—Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309, 317; Cannon v. Apper- 
son, 14 Lea 553. 


“No particular or technical words 
are necessary in a will to constitute a 
condition either precedent or subse- 
quent.” Nolfe v. Byrne, supra. 


“No specific words are necessary to 
create a condition precedent or to 
make a condition subsequent.” In re 
Baechler’s Will, 202 N.Y.S. 485, 493, 
121 Misc. 691 [aff 213 N.Y.S. 759, 215 
App.Div. 797]. 


[a] Any expression disclosing tes- 
tator’s intention to create a condition 
will have that effect. Hilton v. Sher- 
man, 118 S.E. 356, 155 Ga. 624; In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Mise. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]. 


[b] Words imposing condition 
need not be addressed to anyone.— 
In re Shirley’s Estate, 181 P. 777, 180 
Cal. 400. 


{[c] Right of reéntry need not be 
reserved.—Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309. 


[d] Comparison with deed.—(1) 
“It is well settled that words often 
create a condition in a will which 
would not be given such an effect if 
used in a deed.” Nolfe v. Byrne, 219 
S.W. 1, 142 Tenn. 309, 318. (2) “Many 
words in a will make a condition in 


law, that make no condition in a 
chiara Taft v. Morse, 4 Metc. (Mass.) 
Sy ASI ; 


Certainty see infra § 1756. 


10. Hopkins v. Smith, 38 N.E. 1122, 
162 Mass. 444; Quincy v. Atty.-Gen., 
35 N.H. 1066, 160 Mass. 431; McEl- 
wain v. Holyoke First Cong. Soc., 26 
N.E.. 692, 153 Mass. 238; Atty.-Gen. 
v. Merrimack Mfg. Co., 14 Gray 
(Mass.) 586. 


[a] Word “then” may be used in 
a will as an adverb of time signify- 
ing when the enjoyment of a vested 
estate in remainder is to commence 
and not as a conjunction signifying a 
condition on which the estate is to 
vest. Morys v. Morys, 242 N.W. 420, 
123 Neb. 188. 


[b] Language used held apt (1) or 
not inapt or inappropriate for the cre- 
ation of a condition. Cumming vy. 
Pendleton, 153 A. 175, 112 Conn. 569; 
Chilcoat v. Reid, 140 A. 100, 154 Md. 
378; Brennan v. Brennan, 71 N.E. 80, 
185 Mass. 560,102 Am.S.R. 363, 9 Prob. 
Rep.Ann. 323; Nolfe v. Byrne, 219 S. 
W. 1, 142 Tenn. 309; Minor v. Hall, 
(Tex.Civ.App.) 2215 Saw, 784. .2)) SA 
condition is aptly introduced by such 
phrases as these: Upon condition, So 
that, Provided, If it shall happen, etc.” 
Schaeffer v. Messersmith, 10 Pa.Co. 
866, 3870. (8) A devise on condition 
that the devisee make certain pay- 
ments within a given time will, as a 
rule, be construed as a condition. At- 
ty.-Gen. v. Wax Chandlers’ Co., L.R. 
6 H.L. 1; Merchant Taylors’ Co. v. 
Atty.-Gen., L.R. 6 Ch. 512. 


11. Bloodgood v. Lewis, 102 N.E. 
610, 209 N.Y. 95 [rearg den 103 N.E. 
1121, 209 N.Y. 566]; City of Provi- 
oe v. Payne, 134 A.. 276, 47 R.I. 


12. Episcopal City Mission vy. Ap- 


intent appears in the will.1? 
construing provisions in a will as conditions, unless 
the intention of the testator requires it.*? 
provisions have been held not to create a condition** 
or to create, not a condition, but rather a charge 
on property devised or bequeathed,'® or to create a 


[§ 1752 


The law leans against 


Various 


pleton, 117 Mass. 326; Sohier v. Trin- 
ity Church, 109 Mass. 1; Emery v. 
Judge of Probate, 7 N.H. 142; Hyde 
v. Rainey, 82 A. 781, 233 Pa. 540, Ann. 
Cas.1913B 726; Schaeffer v. Messer- 
smith, 10. Pa.Co. 366; President and 
Fellows of Middlebury College v. Cen- 
tral Power Corporation of Vermont, 


143 A. 384, 101 Vt. 325. 
13. Johnson vy. Valentine, 6 N.Y. 
Super. 36; Chew’s Appeal, 45 Pa. 228. 


14. U.S.—Kibbe v. City of Roches- 
ter, 57 F.(2d) 542. 


Ala.—Garrett v. Snowden, 145 So. 
493, 226 Ala. 30; Bush v. Cunning- 
ham’s Ex’rS, 37 Ala. 68. 


Del.—Lambden v. West, 44 A. 797, 
7 Del.Ch. 266. 


Ill. Weaver v. Ashcraft, 171 N.E. 
139, 339 Ill. 197. 


Ind.—Dykeman v. Jenkines, 101 N. 
Bree oP 179. Ind. 549, Ann.Cas.1915D 


Iowa.—Alden v. Meling, N.W. 


757, 185 Iowa 394. 


Mo.—Talbott v. Schneider, 52 S.W. 
203, 151 Mo. 292. 


N.J.—Second Nat. Bank & Trust Co. 
of Red Bank v. Borden, 167 A. 224, 113 
N.J.Eq. 378. 


N.C.—Goldsboro Tumber Co. v. 
Hines Bros. Lumber Co., 68 S.E. 929, 
a ae: 49; Harris v. Hearne, 60 N. 

- 481. 


R.I.—Hammill v. Anderson, 110 A. 
422, 43 R.I. 103. 


pS rte v. Walker, 24 S.C.Eq. 


170 


26 
Tenn.—Scrugegs v. Murray, 2 Lea 44. 


Mo ee v. Walker, 162 S.W. 


Va.—Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 


wee re Wilkinson, [1926] Ch. 


[a]. For example (1) where a will 
provided that in case “of a sudden 
and unexpected death” the remainder 
of the testatrix’s property should be 
equally divided between two named 
devisees, this was not a conditional 
legacy dependent on the sudden and 
unexpected death of testatrix. Skip- 
with v. Cabell’s Ex’r, 19 Gratt. (60 
Va.) 758. (2) A provision that all 
timber on devised land should be 
worked in accordance with an exist- 
ing contract did not attach a condi- 
tion to the devise in fee, the vesting 
not being made to depend on perform- 
ance of the contract, and the will con- 
taining nothing to show that the dev- 
isee’s estate was defeasible in event 
of nonperformance. Lambden y. 
West, 44 A. 797, 7 Del.Ch. 266. 


15. U.S.—Sands v. Champlin, 21 F. 
Cas.No. 12,303, 1 Story 376. 


Ga.—Maynard v. Zellner, 105 S.B. 
837, 151 Ga. 72. 


Ill.—Jacobs v. Ditz, 102 N.E. 1077, 
260 Ill. 98. 


Ky.—Hall v. Hall, 283 S.W. 957, 214 
Ky. 596; Pearcy v. Greenwell, 80 Ky. 
616, 4 Ky.L. 587; Arnold’s Heirs y. 
Arnold’s Adm’r, 8 B.Mon. 202. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cil toler Pete Mas 
J : 


§§ 1752-1754] 


trust,'® a covenant,!7 or an exception from a de- 
vise.!§ 


Restrictions. A restraint or restriction of the 
power of alienation or encumbrance will not be held 
to have been created unless an intention of the tes- 
tator to do so is clearly and unequivocally expressed 
in the will.t® A phrase in the will, ‘after the pay- 
ment of my just debts and funeral charges,” prefae- 
ing the clauses whereby property is disposed of by 
legacies and devises, does not limit the estates or 
rights of the devisees and legatees;?° it simply rec- 
ognizes that the amount due beneficiaries may be 

diminished to the extent of the debts and charges.?? 

On a testamentary gift, the phrase “on the terms 
hereinafter set forth” indicates that some limitation 
is to be attached to the use of the gift.?? 


[§ 1753] b. By Implication—(1) In General. 
Ordinarily, a condition will not be implied;*? but in 
some jurisdictions an exception is, or formerly was, 
recognized in the case of a bequest to an executor 
or trustee;** and it has been held that a bequest to 


Pein Euckett v. White, 10 Gill & J. 


Mass.—Martin v. Martin, 131 Mass. 
547; Taft v. Morse, 4 Metc. 523; Shel- 
don v. Purple, 15 Pick. 528; Ward 
vee Ward, 15 Pick. 511; Crocker : v: 
Crocker, 11 Pick. 252. 


N.J.—Skillman v. Van Pelt, 1 N.J. 
Bq. eb 11: 


18. 
122 Me. 206. 


WILLS 


eovenant and not a condition. 
ningham v. Parker, 40 N.E. 635, 146 
N.Y. 29, 48 Am.S.R. 765. 


Effect of acceptance of devise or 
legacy see infra §§ 1795, 1801. 


Huard v. Hegarty, 119 A. 609, 


Exception from devise or bequest 
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establish a charitable institution, with instructions 
to an executor to have it duly incorporated, is a dis- 
position on an implied eondition.?® A condition ex- 
pressed. as to one gift will not be implied as to an- 
other,?° unless they are clearly connected.** 


[§ 1754] (2) Legacy to Executor or Trustee. In 
England a general or specific legacy given by a tes- 
tator to his executors, whether under the title of 
executor or not, is prima facie given to them in that 
character,?* and is impliedly conditioned on their 
acceptance of, and qualification for, the office and 
undertaking to discharge its duties.2® In the Unit- 
ed States the rule has been recognized in some early 
eases,*° although the foree of the presumption is 
weakened by the fact that the executor is entitled 
to commissions.*! The principles applicable to gifts 
to an executor apply as well to gifts to testamentary 
trustees.?? The presumption that a legacy to an 
executor is given to him in that character for his 
trouble may be rebutted:** (1) Where some other 
motive is expressed, as in the case of a gift to “my 
friend and executor’’** or to an executor as nephew 


Cun-|v. Spooner, 5 Beav. 630, 49 Reprint 
723; Calvert v. Sebbon, 4 Beav. 222, 
49 Reprint 324; Reed v. Devaynes, 3 
Bro.Ch. 95, 29 Reprint 429, 2 Cox Ch. 
285, 30 Reprint 132; Hollingsworth 
v. Grasett, 15 Sim. 52, 38 Eng.Ch. 52, 
60 Reprint 536; Piggott v. Green, 6 
Sim. 72, 9 Eng.Ch. 72, 58 Reprint 522. 


[a] To entitle executor to take 


generally see supra § 1465. legacy (1) it is sufficient if he either 

N.Y.—Smith v. Smith, 1 N.Y.S. 648. ye UCRSG) Biibrach TRE Gly | eOane will, which he may do at 
N.C.—Misenheimer vy, Sifford, 94 N.| Snell, (Neb.) 249 N.W. 293; Brooks v. | 20¥ pe. Berens the Reha is fully 
GC. 592; Woods v. Woods, 44 N.C. 290.| Davis, 88 A. 178, 82 N.J.Eq. 118. ministered, or act as executor. 


Ohio.—Beck v. Bailey, 168 N.E. 220, 
32 Ohio App. 423. 


Pa.—Hanna’s Appeal, 
Hart v. Homiller, 20 Pa. 248; Ruston’s 


[a] 
construed to 


i Les Beale 335 


Doubtful words 
impose a 
straint on alienation. 
ers, 7 S.W. 543, 9 Ky.L. 912. 


Harrison v. Rowley, 4 Ves.Jr. 212, 31 
Reprint 110. (2) “As a general rule, 
there must be unequivocal evidence of 
an intention to act, and that evidence 
is best given by the probate of the 


will not be 
partial re- 
Farris v. Rog- 


} ! 20. ‘oli : - E. will.” Lewis v. Mathews, L.R. 8 Eq. 
, - fad. , Dv. : : if the legacy is directed to be paid 
Vt.—Casey v. Casey, 55 Vt. 518. 21. Collis v. Walker, supra. within twelve months, and there is 
Nr onon levacinavous property, eh 22. MclLyman v. Art Ass’n of New- nothing to show that the executor re- 


tate, ov interest generally see infra §§ 
2471-2556. 


16. Ga.—Prince v. Barrow, 48 S.E. 
412, 120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Ind.—Crawford v. Thompson, 91 
Ind. 266, 46 Am.R. 598. See Geisel’s 
Estate v. Landwehr, 88 N.E. 105, 526, 
43 Ind.App. 724 (deeming the provi- 
sion in question to create a continu- 
ing trust, but stating that, if it does 
not do so, it is clear that it gives a 
conditional legacy to which the lega- 
tee is entitled by reason of the fulfill- 
ment of all the conditions on which it 
is made to depend). 


Iowa.—Woodward y. Walling, 31 
Iowa 533. 


Pa.—King’s Estate, 26 Pa.Co. 217. 


Vt.—President and Fellows of Mid- 
dlebury College v. Central Power Cor- 
poration of Vermont, 143 A. 384, 101 
Vt. 325. 


Testamentary trusts generally see 
infra § 1821 et seq. 


17. Cunningham v. Parker, 40 N.E. 
635, 146 N.Y. 29, 48 Am.S.R. 765; In 
re Reese’s Estate, 230 N.Y.S. 174, 132 
Mise. 274; Berrier v. Sink, 130 S.E. 
714, 190 N.C. 620; Armstrong v. Arm- 
strong, 4 Baxt. (Tenn.) 357. 


' fa] Thus, where there is no pro- 

vision in a devise for reéntry or for- 
feiture and nothing to support an in- 
ference that the estate was intended 
to depend on performance of a provi- 
sion expressed as a condition, the 
words used will be held to import a 


port, 154A. 117,) 52. B.1:273: 


23. Mo.—Graham v. Graham, 249 
S.W. 37, 297 Mo. 290; Deacon v. St. 
Louis Union Trust Co., 197 S.W. 261, 
271 Mo. 669; Talbott v. Schneider, 52 
S.W. 208, 151 Mo. 292. 


Neb.—Morys v. Morys, 
420, 123 Neb. 188. 


Bes ING aS v. Concord, 33 N.H. 


N.J.—In re Cooper’s Estate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380]; Durling 
v. McPeek, 18 N.J.Eq. 268. 


Pa.—Drace v. Klinedinst, 118 A. 
907, 275 Pa. 266, 25 A.L.R. 1250. 

24 See infra § 1754. 

25. Milne’s Heirs v. Milne’s Ex’rs, 
17 La. 46. 


26. Schlens v. Wilkens, 43 A. 757, 
89 Md. 529; McElwain v. Holyoke 
Hirst. Cong. .Soc., 26. .N.E.. 692, 153 


Mass. 238; Wright v. Barrett, 13 Pick. 
(Mass.) 41; Emery v. Prob. Judge, 7 
N.H. 142; In re Piggott’s Estate, 267 


N.Y.S. 495, 149 Misc. 414. 


27. Snow v. Foley, 119 Mass. 102; 
Newell v: Hancock, 35 A. 253, 67 N. 
H. 244; Allen v. Howe, 63 A. 559, 27 
R.I. 488. 


28 See cases infra note 29. 


29. Lewis v. Mathews, L.R. 8 Eq. 
277; Slaney v. Watney, L.R. Eq. 
418; Re Hawkin, 33 Beav. 570, 55 Re- 


Ford, 29 
Hanbury 


print 490; Angermann v. 
Beav. 349, 54 Reprint 662; 


242 N.W.. 


fuses to act, he is entitled to his lega- 
cv if he survives the twelve months. 
Brydges v. Wotton, 1 Ves.&B. 134, 35 
Reprint 53. (4) But if the executor 
acts fraudulently, the mere taking out 
probate will not entitle him to his 
legacy. Harford v. Browning, 1 Cox 
Ch. 302, 29 Reprint 1177. 


30. Billingslea v. Moore, 14 Ga. 
370; Kirkland v. Narramore, 105 Mass. 
31, 7 Am.R. 497; Morris v. Kent, 2 
Edw. (N.Y.) 175; Finklea v. Jordan, 
35 S.C.Eq. 160: Rothmahler’s Adm’x 
v. Myers, 4 S.C.Eq. 215, 6 Am.D.-613. 


net Billingslea vy. Moore, 14 Ga. 


Compensation -of executors see Ex- 
Sy vied and Administrators §§ 2394- 


32. Kirkland v. Narramore, 105 
Mass. 31, 7 Am.R. 497; Hollingsworth 
v. Grasett, 15 Sim. 52, 38 Eng.Ch. 52, 
60 Reprint 536. 


[a] Legacy does not vest if the 
testamentry trustee dies after probate 
without doing any act to accept the 
trust, although before the executor 
has settled the estate. Kirkland v: 
Narramore, 105 Mass. 31, 7 Am.R. 497. 


eee Theobald Wills (2d ed) pp 287, 


34. Bubb v. Yelverton, L.R. 13 Eq. 
131; Burgess v. Burgess, 1, Coll. 367, 
28 Eng.Ch. 367, 68 Reprint 458; Mat- 
ter of Denby, 3 De G.F.&J. 350, 64 
Eng.Ch. 276, 45 Reprint 914; Dix v. 
Reed, 1 Sim.&St. 237, 1 Eng.Ch. 237, 57 
Reprint 95. 
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of the testator ;%5 


not arise if the gift is of residue.*° 


[§ 1755] 3. Validity—a. In General. 


35. Granberry’s Ex’r v. Granber- 
ry, 1 Wash. (1 Va.) 246, 1 Am.D. 455. 


py Jewis v. Lawrence, L.R. 8 Eq. 


37. Cockerell v. Barber, 2 Russ. 
585, 3 Eng.Ch. 585, 38 Reprint 455. 


38. In re Reeve, 4 Ch.D. 841. 
39. In re Bunbury, Ir. 10 Eq. 408. 
40. Parsons v. Saffery, 9 Price 578, 


147 Reprint 187; Christian v. Dever- 
eux, 12 Sim. 264, 35 Eng.Ch. 224, 59 
Reprint 1133; Griffiths v. Pruen, 11 
pene 202, 34 Eng.Ch. 202, 59 Reprint 
851. 


41. U.S.—Jones v. Habersham, 2 S. 
Ciponc, 100 Was. Liason. bid. 401 fate 
13 F.Cas.No. 7,465, 3 Woods 443]. 


Ala.—Garrett v. Snowden, 145 So. 
493, 226 Ala. 30; Howze v. Davis, 76 
Ala. 381. 


Cal.—In re Kitchen, 220 P. 301, 192 
Cal. 384, 30 A.L.R. 1008. 


Del.—Equitable Trust Co. v. Snad- 
er, 151 A. 712, 17 Del.Ch. 203. 


Ill.—Cengress Hotel Co. v. Martin, 
as INGE ESS Sy pole ede S18. Soo AS aaE: 
562. 


Ind.—Dickey v. Citizens’ State Bank 
of Fairmount, (App.) 180 N.E. 36. 


Iowa.—In re Pottorff’s Estate, 250 
N.W. 463; Guilford v. Gardner, 162 
N.W. 261, 180 Iowa 1210. 

Ky.—Lanciscus v. Louisville Trust 
Co., 256 S.W. 424, 201 Ky. 222. 

La.—Rivet v. Battistella, 120 So. 
289, 167 La. 766; Society for Relief of 
Destitute Orphan Boys v. New Or- 
leans, 12 La.Ann. 62. 


Mo.—Gibson v. Gibson, 219 S.W. 561, 
La 


280 Mo. 519; Stevens v. De 
Vaulx, 65 S.W. 10038, 166 Mo. 20. 
Neb.—Morys v. Morys, 242 N.W. 


420, 123 Neb. 188. _ 


N.Y.—Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451; Caw v. Robertson, 5 N. 
Y. 125 [rev 3 Barb. 410]; In re Don- 
ald’s Estate, 267 N.Y.S. 505, 149 Misc. 
142; In re Bailey’s Will, 253 N.Y.S. 
275, 141. Misc. 748; In re Mahlstedt’s 
Will, 250 N.Y.S. 628, 140 Misc. 245 
[mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891]; In re Har- 
rington’s Estate, 248 N.Y.S. 785, 139 
Mise. 97; Matter of Riegle’s Estate, 
32 N.Y.S. 168, 10 Misc. 491, 1 Gibb. 


Surr. 174; In re Scott’s Will, 204 N.Y. 
S. 478; In re Kathan’s Will, 141 N.Y. 
S. 705. 


Ohio.—Scott v. Kramer, 31 Ohio St. 
295; Bender v. Bateman, 168 N.E. 574, 
33 Ohio App. 66. 


Pa.—In re Baughman’s Estate, 126 
A. 58, 281 Pa. 23; In re Scott’s Estate, 
124 A. 270, 280 Pa. 9; In re Shirk’s 


Estate, 88 A. 873, 242 Pa. 95; Tustee’s 


Estate, 5 Pa.Dist.&Co. Kuhn's 


Hstate,,-26 Pa.Co. 270. 
Philippine.—Natividad vy. Gabino, 36 
Philippine 663. 


Vt.—Crossman vy. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


749; 


(2) where gifts to two or more 
executors are unequal in amount,*® or a legacy is 
given to one executor and not to the other;** 
where the gift is after a life interest;** (4), where 
there is a direction that in the exent of the execu- 
tor’s death before the testator his legacy is to go 
to his next of kin;?® (5) and the presumption does 


WILLS 


(3) 


den by law.*? 


io ie 
a 


—[§§ 1754-1755 - 


of the testator to give ineludes the right to attach 
to his testamentary gifts such terms, conditions, lim- 
itations, or restrictions as he pleases,*! provided 
they are not contrary to publie policy*? or forbid- 
It is not within the province of a 
court to question or consider the absolute justice 
of a clearly expressed condition** or to sever the 


condition from the gift*® and declare absolute and 


The power | unlimited a title 


“Wstates may be devised either ab- 
solutely or upon condition.’ Morys v. 
Morys, 242 N.W. 420, 123 Neb. 188. 


“The owner of property has, as he 
ought to have, the right to attach 
conditions to his bounty.’’ Equitable 
Trust Co. v. Snader, (bi A: 712, 716, 
17 Del.Ch. 203. 


[a] Bule applies (1) to both con- 
ditions precedent and conditions sub- 
sequent. Jackson v. Knapp, 130 N.E. 
524, 297 Ill. 213; In re Mahlstedt’s 
Will, 250 N.Y.S. 628, 140 Misc. 245 
[mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891]. (2) Also, the 
rule applies regardless of whether 
the conditions are sensible or futile 
(Oliver v. Wells, 173 N.E. 676, 254 N. 
Y. 451) (38) and regardless of how 
capricious and unreasonable they may 
seem to others (In re Scott’s Will, 
204 N.Y.S. 478). (4) “The mere fact 
that the desire of testator is incapa- 
ble of effectuation does not ipso facto 
render void the condition imposed.” 
Oliver v.' Wells, 236 N.YiS. 595, 605, 
134 Mise. 893. (5) A testator has a 
right to attach by his will to an in- 
surance policy on his life any condi- 
tions or limitations, not inconsistent 
with the terms of the insurance con- 
tract, that he desires. Kerens Nat. 
Bank v. Stockton, (Tex.Civ.App.) 281 
S.W. 580. 


42. Ala.—Stewart v. Morris, 79 So. 
579, 202 Ala. 113. 


Cal.—In re Kitchen, 220 P. 301, 192 
Cal. 384, 30 A.L.R. 1008. 


Ill.—Tripp v. Payne, 171 N.E. 131, 
389! L733 


Ky.—Lanciscus v. Louisville Trust 
Co., 256 S.W. 424, 201 Ky. 2:22) 


La.—Rivet v. Battistella, 120 So. 
289, 167 La, 766. 


Mich.—Billings v. Marshall Fur- 
nace Co., 177 N:W. 222, 210 Mich. 1, 
Om AME kt 29> 


Neb.—In re Smith’s Estate, 240 N. 
W. 432, 122 (Neb. 392. 


N.Y.—Oliver v. Wells, 236 N.Y.S. 
595, 184 Misc. 893 [aff 243 N.Y.S. 328, 
229 App.Div. 356 (aff 173 N.E. 676, 254 
N.Y. 451)]; Anonymous, 141 N.Y.S. 
700, 80 Mise. 10, 10 Mills Surr. 207; 
In re Scott’s Will, 204 N.Y.S. 478. 


Ohio.—Bender v. Bateman, 168 N.E. 
574, 33 Ohio App. 66. 


Pa.—In re Schwartz’s Estate, 98 A. 
780, 254 Pa. 88. 


Vt.—cCrossman v. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


Va.—Osborne v. Taylor’s Adm'r, 12 
Gratt. (53 Va.) 117; Maddox v. Mad- 
dox’s Adm’r, 11 Gratt. (52 Va.) 804. 


Wis.—In re Keenan’s Will, 205 N. 
W. 1001, 188 Wis. 168, 42 A.L.R. 836. 


fa] “In all systems of law im- 
moral conditions, conditions to omit 
a duty, or against law or public pol- 
icy, are void. This was so in the Ro- 
man law and is still so wherever the 
civil law obtains. The common law 
governing legacies and testamentary 


which the testator has made limit- 


gifts in this respect is substantially a 
restatement of the Roman law with- 
out much, if any variation. The ap- 
plication alone is new.” Oliver v. 
Wells, 236 N.Y.S. 595, 605, 134 Misc. 
893. 


[b] Public policy of state is to be 
found embodied in its constitution, 
its statutes, and the decisions of its 
courts. | Tripp v. Payne, 171 N.E. 137, 
SOO Lie Taoe 


43. Ala.—Garrett v. Snowden, 145 
So. 493, 226 Ala. 30. 


Cal.—aIn re Kitchen, 220 P. 301, 192 
Cal. 384, 30 A.L.R. 1008. 


Ill.—Congress Hotel Co. v. Martin, 
ae IN. 838, (312 TI 3813) 33 tACEes 


Ind.—Dickey v. Citizens’ State Bank 
of Fairmount, (App.) 180 N.E. 36. 


Ky.—lLanciscus v. Louisville Trust 
Co., -256 S.W. 424, 201 Ky. 222. 


La.—Rivet v. Battistella, 120 So. 
289, 167 La. 766; New Orleans v. Bal- 
timore, 13 La.Ann. 162. 


Mo.—Gibson v. Gibson, 
561, 280 Mo. 519. 


N.Y.—In re Mahlstedt’s Will, 256 
N.Y.S. 628, 140 Misc. 245 [mod on 
other grounds 254 N.Y.S. 1011, 234 
App.Div. 891]; In re Harrington’s Bs- 
tate, 248 N.Y.S. 785, 139 Mise. 97; 
Oliver. v. Wells, 236 NiY.S.' 595;> 134 
Misc. 893 [aff 243 N.Y.S. 328, 229 App. 
Div. 356 (aff 173 N.E. 676, 254 N.Y. 
451)]; In re Scott’s Will, 204 N.Y.S. 
ane In re Kathan’s Wilh, 141 N.Y-.S. 
705. 

Ohio.—Bender vy. Bateman, 168 N.E. 
574, 33 Ohio App. 66. 


Pa.—In re Scott’s Estate, 124 A. 270, 
280 Pa. 9; In re Shirk’s Estate, 88 
A. 8:73,2242.Pa. 95. 


Philippine.—Natividad vy. 
36 Philippine 663. 


Vt.—Crossman vy. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


[a] Inapplicable statute.—A stat- 
ute providing for disregarding nomi- 
nal conditions annexed to a grant or 
conveyance does not apply to a devise. 
Johnson v. Warren, 42 N.W. 74, 74 
Mich. 491. 


[b] Presumptions.—(1) Every 
presumption will be taken in favor of 
the validity#of conditions and restric- 
tions; there is no presumption of il- 
legality. _ Clausen v. Leary, 166 A. 
623, 113 N.J.Eq. 324; Holbrook’s Es- 
tate) 62> A 368, 213) Pal-63) UE RAY 
N.S. 545, 110 Am.S.R. 537, 5 Ann.Cas. 
137. (2) “Where it is possible that 
the condition may be legally perform- 
ed it will not be presumed that the 
testator intended an illegal perform- 
ance.” Dabool v. Moon, 91 A. 646, 88 
Conn. 387, 392, L.R.A.1915A 311, Ann. 
Cas.1917B 164. 


44, Guilford v. Gardner, 162 N.W. 
261, 180 Iowa 1210. : 


45. Guilford v. Gardner, supra. 


219 S.W. 


Gabino, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1755-1759] 


ed and conditional.*® 


[§ 1756] b. Uncertainty.*7 According to their 
terms and the construction placed thereon, particu- 
lar conditions may** or may not*® be void for un- 
certainty. The mere omission of a word or phrase 
necessary to make a sentence grammatically com- 
plete will not render a condition void for uneertain- 
ty if the intention of the testator can be ascertained 
from the context.°° 


[§ 1757] c. Repugnancy to Estate.°+ Conditions 
which are repugnant to, or incompatible with, the 


nature of the estate or interest to which they are’ 


annexed are void,°? as in the case of a total re- 
straint on the power of alienation, after the devise 
of a fee-simple estate in real property or an abso- 
lute interest in personal property,°* or a condition 
that the tenant in tail shall not marry®* or shall not 
bar the entail.°> On the same principle a gift over, 


46. Guilford v. Gardner, ‘supra. 


47. Cross references: Newkerk, 2° Cai. 
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N.Y.—Lovett v. 
617 [aff 44 Barb. 


Gillender, 
560]; 


[69 C.J.] 661 


if the devisee or legatee does not dispose of his in- 
terest, or dies intestate, has been held void both as 
regards realty and personalty.°® But a gift over 
in the event of a previous gift being void at law or 
in equity is good.®* A will may annex a condition 
subsequent to an equitable fee without creating any 
legal repugnancy;°* and a contingent interest may 
be made subject to a condition subsequent.®?® 


[§ 1758] d. Conditions or Restrictions as to Par- 
ticular Matters—(1) Alienation of Property®°—(a) 
In General. As a general rule, a condition in a 
devise that the devisee shall not alienate is void be- 
cause repugnant to the estate.°+ <A testator is with- 
out power to create an interest vesting at his death 
and at the same time restrict alienation thereof.°? 


[§ 1759] (b) Nature of Property, Estate, or In- 
terest.°° The general rule is that, where an estate 
in fee simple in real estate®* or an absolute interest 


SDN: Y. 
Newkerk v. 
See Beecher v 


342b, 73 Reprint 771; Haughton v. 
Haughton, 1 Molloy 611. 


Conditions in restraint of marriage 


Admissibility of extrinsic evidence to 
‘explain condition see supra § 1189. 

Certainty in will generally see supra 
§ 262 in 68 C.J. 


48. Conn.—Simmons vy. Simmons, 
121 A. 819, 99 Conn. 562. 


Ky.—Futrell v. Futrell’s Ex’r, 7 S. 
W.(2d) 232, 224 Ky. 814. 


Mo.—Jones v. Jones, nen Bek 29, 
223 Mo. 424, 25 L.R.A.N.S. 


N.Y.—Clay v. Wood, 47 a a 153 
N.Y. 134; In re Bailey’s Will, 253 N. 
Y.S. 275, 141 Misc. 748; Matter of 
Jackson’s Will, 20 N.Y.S. 380, 1 Pow. 
Surr. 241; McKeon v. Kearney, 57 
How.Pr 349. 


N.C.—Watts v. Griffin, 50 S.E. 218, 
SHEN) ENE CE STP: 


Pa.—In re White’s PEstate, 30 A. 
192, 163 Pa.St. 388; Brothers v. Mc- 
,Curdy, 36 Pa. 407, 78 Am.D. 388; 
Streib’s Estate, 31 Pittsb. hes. J. N.S. 
346, 14 York Leg. Rec. 189. 


1 ape lap ge v. Jeffreys, 17 T.L.R. 
Illustrations see passim 
1758-1778. 


49. Ala.—Stewart v. Morris, 79 So. 
5795 22 02 ead els. 


infra §§ 


Ill.—Cassem vy. Kennedy, 35 N.E. 
738, 147 Ill. 660. 

Ky.—Page v. -Frazer’s Ex’rs, 14 
Bush 205. 


Mich.—Markham vy. Hufford, 82 N. 
Wi. 222,, 123) Mich 505, -81° Am:S-7R, 
272, 7490 Wp Role os 0, 


N.J.—Graydon’s Ex’rs v. Graydon, 
23 N.J.Eq. 229 [rev on other grounds 
25 N.J.Bq. 561]. 


50. West v. Moore, 37 Miss. 114. 
51. Limitations repugnant to: 


Absolute interest in personal proper- 
ty generally see supra § 1542 et seq. 


Fee generally see supra § 1520 et seq. 
Life estate see supra § 1611. 


52. Ark.—Fies v. Feist, 224 S.W. 
638,.145,-Ark.; 354: 

Colo.—Wplton v. Wormington, 2 
P.(2d) 1088, 89 Colo. 355. 

Hawaii.—Kahanaiki v. Kohala Sug- 
ar Co., 6 Hawaii 694. 

Mass.—Nourse v. Merriam, 8 Cush. 
il; ‘Hall vy. Tufts, 18° Pick. 455: 


N.J.—Den ex dem. Martin v. Brown, 
7 N.J.Law 305. 


Yale, 45 N.Y.S. 622 (a provision in a 
will setting apart a fund for the 
erection of a_ soldiers’ monument 
on a village green, on condition that 
the green be first inclosed, and trees 
planted, is void because the present 
vesting of the gift is prevented by 
the condition attached). 


Ohio.—Hicks v. Stone, 9 Ohio Dec. 
(Reprint) 182, 11 Cine.L.Bul. 67. 


Pa.—Cross v. Miller, 138 A. 822, 290 


Pa. 218; Breinig v. Smith, 110 A. 285, 
267, Pa. 207; Singerly’s Estate, 14 
Phila. 313. 


Va.—Dunlop v. Dunlop’s Ex’rs, 132 
S.E. 351, 144 Va. 297. 


Eng.—Harbin v. Masterman, [1894] 
25Che er84 [aff [1895] A.C. 186]; Shaw 
v. Ford, 7 Ch.D. 669. 


Ont.—Re Babcock, 9 Grant Ch. 427. 


Compare Lamar v. Lamar, 73 S.E. 
1057, 137 Ga. 784, 743 (where, after 
holding that one item of the wi!l in 
question must be construed with, and 
as modifying the broad language em- 
ployed in, a prior item, the court said: 
“A testator unquestionably has the 
power, after having given, in one item 
of his will, a bequest to a legatee 
for himself and his heirs forever, to 
attach a condition, by a later item, 
under which the property will revert 
upon a certain contingency’”’). 


[a] Condition subseguent as con- 
dition precedent.—Where a _ devise 
and bequest was made to a state’ with 
the condition precedent that it accept 
the gift on certain conditions, it was 
not made, and could not have been 
made, a condition precedent to the 
vesting of the right of the state that 
after such vesting it should observe 
the conditions on which it accepted 
the gift. Bell v. Nesmith, 104 N.E. 
721, 217 Mass. 254. 


{[b] Rule applied.—(1) A bequest 
for the purchase of an annuity enti- 
tled legatee to the sum required to 
purchase it, and subsequent provi- 
sions that the annuitants should not 
claim direct payment were invalid. 
In re Bertuch’s Will, 232 N.Y.S. 36, 
225 App.Div. 773 [rev 230 N.Y.S. 789, 
132 Mise. 731]. (2) A testator can- 
not devise a fee simple absolute and 
withhold qualities inseparable from 
such estate. In re Fairman’s Estate, 
Lo5 Ae 202,) 290 ba. sos” Stanton Vv, 
Guest, 132 A. 529, 285 Pa. 460. 


53. See infra §§ 1759, 1760. 
54. Morley v. Rennoldson, [1895] 
1 Ch. 449; Arundel’s Case, 3 Dyer 


generally see infra §§ 1770, 1771. 


Estates tail generally see supra §§ 
1570-1579. 


55. Yard’s Appeal, 64 Pa. 95; Daw- 
kins v. Penrhyn, 4 App.Cas. 51. 


56. Moore v. Sanders, 15 S.C. 440, 
40 Am.R. 7038. 


57. De Themines v. De Bonneval, 
tees 288, 5 Eng.Ch. 288, 38 Reprint 


58. Davis v. McKown, 160 A. 458, 
131 Me. 203. 


59. Egerton v. Brownlow, 
Cas. 1, 10 Reprint 359. 


60. Cross references: 

Necessity of gift over on breach see 
infra § 1779. 

Suspension of alienability as violat- 
ing rule or statute against perpetu- 
ity see Perpetuities §§ 119-129, 143. 
61. Langdon v. Ingram, 28 Ind. 

360; Blackstone Bank vy. Davis, 21 

Pick. (Mass.) 42, 32° Am.D. 241. 


62. Dickerson v. Morse, 202 N.W. 
601,200 Iowa 115; Ross v. Ayrhart, 
115 N.W. 906, 138 Iowa 117. 


63. Attempted restraint of aliena- 
tion as affecting: 
Application of rule in Shelly’s case 
see supra § 1596. 
Creation of: 
Fee see supra § 1525. 
Life estate see supra § 1620. 
64. Cal.—Drexler v. Washington 
Development Cor, 159) P16 eatioeale 
Ill.—Havely v. Comerford, 174 N.E. 
830, 343 Ill. 90; Davis v. Hutchinson, 
118 N.B. 721, 282 Ill. 523; Bowen vy. 
John, 66 N.E. 357, 201 Ill. 292. 
Ind.—Allen v. Craft, 9 N.E. 919, 109 
Ind. 476, 58 Am.R. 425. 
Iowa.—Goldsmith v. Petersen, 141 
N.W. 60, 159 Iowa 692; In re Ogle’s 
Estate, 124 N.W. 758, 146 Iowa 33. 
Ky.—Thurmond v. Thurmond, 228 
SOW. 29,°190 Ky. 582 
Md.—Gischell vy. Baltivan, 
698, 131 Md. 260. 
Mich.—Des Grand Champs v. Duflo, 
135 N.W. 98, 169 Mich. 104. 
Minn.—In re O’Leary’s Estate, 161 
N.W. 392, 136 Minn. 126. 
N.Y.—Livingston v. New York, O. 
& W. Ry. Co., 184 N.Y.S. 665, 193 App. 


4 HL. 


101 A. 


662 [69 C.J.] 


in personalty®® is given by will, an attempted tes- 
tamentary restraint on the devisee’s or legatee’s pow- 
er of alienation is void as repugnant to the nature 
of the estate or interest given®® and as contrary to 
public policy.°7 Likewise, where a fee tail is ere- 
ated, the right of alienation becomes an insepara- 
ble incident thereof,®* and an attempt to restrain 
alienation is void and ineffective.°®? Furthermore, 
an attempt to restrain alienation may be void to the 
extent that it is at variance with a testamentary 
purpose to create a base, determinable, or condition- 
al fee.7° Under statutes providing that an express 
trust in real property shall vest the whole estate 
in the trustees, subject only to the execution of the 
trust,71 it is held that, where the language of the 
testator is apt for the vesting of an absolute title 
in trustees, an attempted restraint on alienation is 
to be rejected as incompatible with the indefeasible 
estate devised.72 The alienation of equitable es- 
tates or interests may, however, be restrained or pro- 


Div. 523; Grems v. Parsons, 149 N.Y. 


N.C.—Short .v. Gurley, 90 S.E. 891, | 617; 
172 N.C. 866; Schwren v. Falls, 87 S. 


E. 49, 170 N.C. 251, L.R.A.1916B 1235. 


Ohio.—Minor v. Shippley, 152 N.E. 
768, 21 Ohio App. 236; Murdock v. 
Lord, 14 Ohio N.P.N.S. 156. 


359, 182 N.C. 493, 


— 7, Kidder, 108 A. 204, 
Aeterna ad Vv idder, 108 ; sty Melon 
66 A. 547. 
R.I.—Perry v. Brown, 121 A. 209, 
45 R.I. 210. 


0 W. 
Tex.—Frame v. Whitaker, 36 S.W. : Vee 


(2d) 149, 120 Tex. 53 [rev (Civ.App.) 67. 
7 S.W.(2d) 140]; Seay v. Cockrell, | 182 N.C. 493; 
115 S.W. 1160, 102 Tex. 280. 
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N.W. 406, 192 Iowa 1338. 


S. 577. N.Y.—Lovett v. Gillender, 
In re Tallman’s Willi, 229 N.Y.S. 
308, 181 Misc. 863. 


N.C.—Pilley v. Sullivan, 109 S.E. 
Or.—Friswold v. U. S. Nat. Bank 
of La Grande, 257 P. 818, 122 Or. 246. 
Karanyianopoulos, 


W.Va.—Cobb v. Moore, 110 S.E. 468, 


Pilley v. Sullivan, 109 S.E. 359, 
Foster v. Lee, 


761, 150 N.C. 688;. Friswold v. U. S. 


[§§ 1759-1760 


hibited by testamentary provision.*? 


Life estate. The authorities are divided on the 
question of the validity of testamentary restrictions 
on the power to alienate a legal life estate, some 
considering the restrictions valid‘* and others re- 
garding them as void.*® 


Remainders. Where a contingent remainder is 
not to vest until after the testator’s death, its aliena- 
tion prior to its vesting may be prohibited by the 
testator.7® On the other hand, a testamentary re- 
striction of the alienation of a remainder vesting at 
the testator’s death is void."7 


[§ 1760] (c) Nature and Extent of Restraint— 
aa. In General. The rule that an attempted testa- 
mentary restraint of alienation of a fee-simple es- 
tate in lands or an absolute interest in personal prop- 
erty is void’’ is appheable to a total, general, or 
absolute restraint.7® In some jurisdictions, however, 


Mo. == Parkhioeton v. Barkhoefer, 204 
35 N.Y. S.W. 906. 


Neb.—Nebraska Nat. Bank v. Bay- 
er, 243 N.W. 115, 123 Neb. 391. 


Ohio.—Paris vy. Winterburn, 6 Ohio 
Cir.Ct. 635, 3 Ohio Cir.Dec. 622 


75. Ill—Randolph v. Wilkinson, 
128 N.E: 525, 294 Jil. 508; Gray v. 
Shinn; 2127 \ Ns 07055; 9929 3) 2 Lebo 
Streit v. Fay, 82 N.H. 648, 230 Ill. 319, 
120 Am.S.R. 304; Hunt v. Hawes, 54 
N-H. "953, 18ST, TN. 343. 


Iowa.—McCormick Harvester-Mach. 
Co. v. Gates, 39 N.W. 657, 75 Iowa 343. 


N.Y.—In re McCready’s Will, 259 N. 
Y.S. 512, 236 App.Div. 390 (stating Il- 


64 S.E. 


[a] Limitation over on alienation 
of an estate in fee is void. Potter v. 
Couch, 11.S.Ct. 1005, 141 U.S. 296, 35 
L.Ed. 721; Friswold v. U. S. Nat. 
Bank of La Grande, 257 P. 818, 122 
Or. 246. 


65. Ill.—Jenne v. Jenne, 
540, 271 Ill. 526. 


Mass.—Potter v. Merrill, 9 N.E. 572, 
143 Mass. 189. 


N.H.—Flanders v. 
558, 80 N.H. 566. 

N.J.—Manning v. Graig, 4 N.J.Eq. 
436, 41 Am.D. 739. 

N.Y.—Russell v. Hilton, 80 N.Y.S. 
563, 80 App.Div. 178 [mod 76 N.Y.S. 
233, 37 Misc. 642, and aff 67 N.H. 1089, 
175 N.Y. 525]; In re Farmer’s Will, 
163 N.Y.S. 1089, 99 Misc. 437. 

N.C.—Newland v. Newland, 46 N.C. 
463. 

Ohio.—Hicks v. Stone, 9 Ohio Dec. 
(Reprint) 132, 11 Cince.L.Bul. 67. 


S.c.—American Bible Soc. v. Noble, 
32 S.C.Eq. 156. 

Eng.—Corbett v. Corbett, 14 P.D. 7. 

[a] Gift over on alienation is void. 
—Rishton v. Cobb, 5 Myl.&C. 145, 46 
Eng.Ch. 132, 41 Reprint 326; Re 
Jones, 23 L.T.Rep.N.S. 211; Bradley 
v. Peixoto, 3 Ves.Jr. 324, 30 Reprint 
1034. 

66. Ark.—Letzkus v. Nothwang, 
279 S.W. 1006, 170 Ark. 408. 


Hawaii.—Lucas v. Lucas, 
waii 433. 
I1l.—Randolph v. Wilkinson, 128 N. 


EB. 525, 294 Ill. 508; Little v. Bow- 
man, 114 N.EB. 519, 276 Ill. 125. 


Iowa.—Davidson v. Auwerda, 


111 N.E. 


Parker, 120 A. 


20 Ha- 
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Nat. Bank of La Grande, 257 P. 818, 
122 Or. 246; Cobb v. Moore, 110 S.E. 
468, 90 W.Va. 638. 


68. See Estates § 49. 


69. Wright v. Jenks, 261 P. 840, 
124 Kan. 604; Stansbury v. Hubner, 
20 A. 904, 73 Md. 228, 25 Am.S.R. 584, 
11 LRA. 204. 


70. SBoshell v. Boshell, 118 So. 553, 
218 Ala. 320; Askins v. Merritt, 98 
N.E. 256, 254 Ill. 92; Friswold v. U. 
S. Nat. Bank of La Grande, 257 P. 818, 
122 Or. 246. 


71. See Trusts § 272. 


72. Riley v. Collier, 238 P. 491, 111 
Ok). 130. 


73. Lathrop v. Merrill, 92 N.E. 
1019, 207 Mass. 6; Gordon v. Tate, 
284 S.W. 497, 314 Mo. 508; Higbee v. 
Brockenbrough, (Mo.) 191 S.W. 994. 


[a] Separate equitable estate of 
married woman.—(1) Robinson vy. 
Randolph, 21 Fla. 629, 58°Am.R. 692; 
Freeman v. Fiood, HOmGay 528; Re 
Weller, 16 Ont. 318. (2) Restraint of 
alienation of wife’s separate estate 
generally see Husband and Wife § 
639. 


[b] Income under trust.—Roberts 
v. Stevens, 24 A. 873, 84 Me. 325, 17 
L.R.A. 266; Richardson v. Warfield, 
148 N.H. 141, 252 Mass. 518; Higbee 
v. Brockenbrough, (Mo.) 191 S/W. 994; 
Lampert v. Haydel, 9 S.W. 780, 96 
Mo. 439, 9 Am.S.R. 358, 2 L.R.A. 113 


and note; Schoeneich v. Field, 73 Mo. 
App. 452; Lamport v. Haydel, 20 Mo. 
App. 616. 

74 Ga.—Trammell v. Johnston, 54 


Ga. 340 


Ind.—Conger v. Lowe, 24 N.E. 
124 Ind. 368, 9 L.R.A. 


889, 
165 and note. 


linois rule). 


N.C.—Wool v. Fleetwood, 48 S.E. 
785, 186 N.C. 460, 67 L.R.A. 444. 


Or.—Mattison v. Mattison, 100 P. 
4, 53 Or. 254, 183 Am.S.R. 829, 18 Ann. 
Cas. 218 and note. 


Tex.—Frame v. Whitaker, 36 S.W. 
(2d) 149, 120 Tex. 53 [rev (Civ. App.) 
7 S.W. (24) 140]; Seay v. Cockrell, 115 
S.W. 1160, 102 Tex, 280; Sprinkle v. 
Leslie; 81 S.W. 1018, 36 Tex.Civ.App. 


W.Va.—Bruceton Bank vy. Alexan- 
der, 98 S.E. 804, 88 W.Va. 578. 


[a] Gift over on alienation by a 
tenant for life, with a power of dis- 
position, is void. Re Wolstenholme, 
43 L.T.Rep.N.S. 752. 


76. Dickerson v. Morse, 202 N.W. 
601, 200 Iowa 115; Gordon v. Tate, 
284 S.W. 497, 314 Mo. 508. 


77. Voellinger v. Kirchner, 145 N. 
BH. 638, 314 Ill. 398; Dickerson vy. 
Morse, 202 N.W. 601, 200 Iowa 115. 


78. See supra § 1759. 


792. U.S.—Potter v. Couch, 11 S.Ct. 
1005, 141 U.S. 296, 35 1.ed. 721; Stan- 
ley v. Colt, 5 Wall. LEIS L.Ed. 502. 
See La Motte v. ESS 41 S.Ct. 204, 254 
U.S. 570, 65 L.Ed. 410 (indefinite re- 
straint). 


Ga.—Crumpler v. Barfield, etc., Co., 
40 S.B. 808, 114 Ga. 570; Freeman v. 
Phillips, 38 S.B. 948, 113 Ga. 589; 
Sheftall v. Roe, 30 Ga. 453. 


Tll.—Muhlke v. Tiedemann, 52 N.E 
8438, 177 Ill. 606; Jones v. Port Huron 
Engine, etc., Co., 49 N.E. 700, 171 Ill. 
Kan.—Harrison v. Brophy, 51 P. 
883, 59 Kan. 1, 40 L.R.A. 721 i 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1760-1761] 


° 


a limited or partial restraint or restriction may be 
good,*°® at least where it is reasonable;*! but it is 
otherwise as to an unreasonable®? or uncertain’?* 
and there is considerable 
diversity of holding, even in the same jurisdictions, 
as to the validity of particular limited or partial re- 


restraint or restriction; 


straints.®*4 


Form. It has been held that conditions restrain- 
ing alienation by any particular form of convey- 
ance, as by charge or mortgage, are void;*° and di- 
rections that the rents on property devised are not 


to be raised are held invalid.*® 


WILLS 
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tion without the consent of a designated person or 
persons have been held valid in some jurisdictions** 
and void in others.** 


[§ 1761] bb. Time.*® In some jurisdictions an ab- 
solute restraint of alienation for a particular period 
of time is void.®° 


In other jurisdictions a restraint 


for a limited period of time is upheld,®! provided the 


time specified is reasonable ;°? but a restraint unlim- 
ited®? or uncertain® as to time is void. 


Restraint for lifetime of a designated person is, 
in some jurisdictions, considered unreasonable and 


void,®®> except where the person designated is well 


Consent. Testamentary provisions against aliena- 


Ky.—Fristoe v. Laytham, 36 S.W. 
920, 18 Ky.L. 157. 


Me.—Deering v. Tucker, 55 Me. 284. 
Md.—Smith v. Clark, 10 Md. 186. 


Mass.—Lathrop v. Merrill, 92 N.E. 
1019, 207 Mass. 6; Cushing v. Spald- 
ing, 41 N.E. 297, 164 Mass. 287; 
Gleason v. Fayerweather, 4 Gray 348; 
Blackstone Bank v. Davis, 21 Pick. 
Ae So vA. Ds) 24ts Holley. Durcts, 7138 
Pick. 455. 


Minn.—Morse v. Blood, 71 N.W. 682, 
68 Minn. 442. 


N.Y.—Onderdonk vy. Onderdonk, 27 
N.E. 839, 127 N.Y. 196; Oxley v. Lane, 
35 N.Y. 340; Congregational Unitari- 
an Soc. v. Hale, 51 N.Y.S. 704, 29 App. 
Div. 396, 27 N.Y.Civ.Proc. 303. 


N.C.—Wool v. Fleetwood, 48 S.E. 
785, 136 N.C. 460, 67 L.R.A. 444, 9 
Prob.Rep.Ann. 668; Munroe v. Hall, 
1.S.BE. 651, 97 N.C. 206; Pace v. Pace, 
73 N.C. 119; Pardue v. Givens, 54 N. 
S: 306; Newland v. Newland, 46 N.C. 

63. 


Ohio.—Anderson v. Cary, 36 Ohio 
St. 506, 38 Am.R. 602; Wuest v. Wu- 
eat 11 Ohio S.&C.P. 147, 8 Ohio N.P. 
298. 


Or.—Friswold v. U. S. Nat. Bank of 
La Grande, 257 P. 818, 122 Or. 246. 


Pa.—In re Shallcross’ Estate, 49 
A. 936, 200 Pa. 122; Kaufman v. Bur- 
gert, 45 A. 725, 195 Pa. 274, 78 Am.S.R. 


813; Heck’s Estate, 32 A. 413, 170 
Pa. 232; Yard’s Appeal, 64 Pa. 95; 
Walker v. Vincent, 19 Pa. 369; Mc- 


Cullough’s Heirs v. Gilmore, 11 Pa. 


370; Shenk v. Shenk’s Ex’rs, 29 Pa. 
Dist. 1144; Cooper’s Estate, 9 Pa.Co. 
606. 


R.I.—Perry v. Brown, 121 A. 209, 45 
R.I. 210, 213 [cit Cye]; Manierre v. 
Welling, 78 A. 507, 32 R.I. 104, Ann. 
Cas.1912C 1311. 


S.C.—Moore v. Sanders, 15 S.C. 440, 
40 Am.R. 703. 

Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505; Rozell v. Thomas, (Ch. 
A.) 39 S.W. 350. 


W.Va.—Kerns v. Carr, 95 S.E. 606, 
82 W.Va. 78, L.R.A.1918E 568. 


Wis.—Zillmer v. Landguth, 69 N. 
W. 568, 94 Wis. 607. 

Eng.—Hood v. Oglander, 34 Beav. 
513, 55 Reprint 733; Re Jones, 23 L. 
T.Rep.N.S. 211; Bradley v. Peixoto, 
3 Ves.Jr. 324, 30 Reprint 1034. 


Ont.—Hutt v. Hutt, 24 Ont.L. 574, 
20 Ont.W.R. 185, 3 Ont.W.N. 131; Mc- 
Rae v. McRae, 30 Ont. 54; Re Thomas, 
30 Ont. 49; Re Shanacy, 28 Ont. 372; 
Heddlestone v. Heddlestone, 15 Ont. 
280; Re Watson, 14 Ont. 48; Re Fer- 
guson, 19 Ont.W.N. 16; Re Huron, etc., 
Mortg. Corp., 13 Ont.W.N. 442; Gal- 
linger v. Farlinger, 6 U.C.C.P. 512. 


fa] Alienation by either life ten- 
ant or remaindermen.—A provision in 
a will that neither the life devisee 


nor the remaindermen shall have pow- 
er to dispose of the land is void. 
ian v. Gray, 142 S.W. 715, 146 Ky. 


80. Cammack v. Allen, 250 S.W. 
963, 199 Ky. 268; Call v. Shewmaker, 
69 S.W. 749, 70 S.W. 834, 24 Ky.L. 
686; Feit v. Richards, 53 A. 824, 64 
N.J.Eq. 16; Smith v. Faught, 45 U.C. 
Q.B. (Ont.) 484. 


81. Smith v., Faught, supra. 


Reasonableness of time limitation 
see infra § 1761. 


82. McCullough’s Heirs v. Gilmore, 
11 Pa. 370; McCravey v. Otts, 74 S.E. 
142, 90 S.C. 447; Dunlop v. Dunlop’s 
Ex’rs, 132, S/E. 351, 144 Va. 297: 


83. McCullough’s Heirs v. Gilmore, 
TE a oO. 


84. See infra text and notes 87, 88; 
§ 1761. 


85. Ware v. Cann, 10 B.&C. 433, 21 
B.C.L. 187, 109 Reprint 511; Willis v. 
Hiscox, 4 Myl.&C. 197, 18 Eng.Ch. 197, 
41 Reprint 78. 


sé. Atty.-Gen. vy. Greenhill, 33 
Beav. 193, 55 Reprint 341; Atty.-Gen. 
v. Catharine Hall, Jac. 381, 4 Eng.Ch. 
381, 37 Reprint 894. 


87. Earls v. McAlpine, 6 Ont.App. 
145; McRae v. McRae, 30 Ont. 54. 


88. Battin v. Battin, 120 A. 519, 
521, 94 N.J.Eq. 497; Steffan v. Stef- 
fan, 239 s NUYS. -1557'135\ Mise.2.568. 
But see Farmers’ Loan & Trust Co. v. 
Pierson, 222 N.Y.S. 532, 130 Misc. 110 
(upholding a limitation on the power 
of trustees to sell except with the 
consent of the beneficiaries). 


89. Testamentary prohibition of 
division or partition within certain 
time see Partition §§ 127, 128. 


90. U.S.—Potter v. Couch, 11 S.Ct. 
1005, 241, US; 296, 35 L.Ed. 721. 


Ill.— Noth v. Noth, 127 N.E. 118, 292 
Til. 5836; McNamara v. McNamara, 127 
N.E. 130, 293 Ill. 54: Jones v. Port 
Huron Engine, etc., Co., 49 N.E. 700, 
171 Ill. 502; Smith v. Kenny, 89 I1l. 
App. 293. 


Ind.—Fowler v. Duhme, 42 N.E. 623, 
1438 Ind. 248 [expl Langdon v. In- 
gram’s Guardian, 28 Ind. 360] (consid- 
ering the restraint in question void 
as contrary to a statute). 


Mich.—Bennett v. Chapin, 43 N.W. 
893, 77 Mich. 526, 7 L.R.A. 377; Man- 
dlebaum v. McDonell, 29 Mich. 78, 18 
Am.R. 61 (discussing the question at 
length). 


N.J.—Krueger v. Frederick, 102 A. 
697, 88 N.J.Eqg. 258. 


N.Y.—Roosevelt v.. 
Johns.Ch. 220. 


N.C.—Williams v. Sealy, 160 S.E. 
452, 201 N.C. 372; Welch v. Murdock, 
135 S.E. 611, 192 N.C. 709 Christmas 
v. Winston, 67 S.E. 58, 152 N.C. 48. 
Contra ex p. Watts, 41 S.E. 289, 130 


Thurman, 1 


N.C. 237. 


Ohio.—Baker vy. Alexander, 156 N.E. 
223, 24 Ohio App. 117. 


Or.—Friswold v. U. S. Nat. Bank 
of La Grande, 257 P. 818, 122 Or. 246. 


Pa.—Pattin v. Scott, 112 A. 911, 270 
Pa. 49. 


Wis.—Zillmer v. Landguth, 69 N.W. 
568, 94 Wis. 607. 


Eng.—In re Rosher, 26 Ch.D. 801. 


Can.—Blackburn y. McCallum, 
Can.S.C. 65. 


B.C.—In re Carr, 20 B.C.- 82. 


[a] Leading case.—Mandlebaum v. 
McDonell, 29 Mich. 78, 18 Am.R. 61. 


91. Conn.—Simmons vy. 
121 A. 819, 99 Conn. 562. 


Iowa.—Dickerson v. Morse, 202 N. 
W. 601, 200 Iowa 115; Wohlgemuth v. 
Des Moines Nat. Bank, 192 N.W. 248, 
199 Iowa 649. 


Kan.—Wright v. Jenks, 261 P. 840, 
124 Kan. 604. 


Ky.—Girdler v. Girdler, 113 S.Ww. 
835; Smith vy. Isaacs, 78 S.W. 434, 25 
Ky.L. 1727; Call v. Shewmaker, 69 
S.W. 749, 70 S.W. 834, 24 Ky.L. 686; 
Stewart v. Brady, 3 Bush 623. 


Mass.—Blackstone Bank v. Davis, 
21 Pick. 42, 32 Am.D. 241. 


Neb.—Peters v. Northwestern Mut. 
Life Ins. Co., 227 N.W. 917, 191 Neb. 
LGR Ope Aces. Lois 


Ont.—Earls v. McAlpine, 6 Ont.App. 
145; Re Weller, 16 Ont. 318; Penny- 
man v. McGrogan, 18 U.C.C.P. 132. 


And see Feit v. Richards, 53 A. 824, 
64 N.J.Eq. 16 (inclining to this view, 
but not deciding the point). 


92. Harkness v. Lisle, 117 S.W. 
264, 132 Ky. 767; Lawson y. Light- 
Loot, “SLiuSIWi.e 739, 2 tay. da. 20 oe koe 
Fowlkes v. Wagoner, (Tenn.Ch.A.) 
46 S.W. 586. 


_ “The accepted doctrine in this State 
is that restraints upon alienation may 
be imposed for a reasonable period.”’ 
Lawson vy. Lightfoot, supra. 


[aj] Time held reasonable.—(1) 
Fifteen years. Speckman v. Meyer, 
220 S.W. 529, 187 Ky. 687. (2) Twen- 
ty years. Cooper vy. Knuckles, 279 
S.W. 1084, 212 Ky. 608. (3) Until 
devisee is thirty-five years of age. 
Wallace v. Smith, 68 S.W. 131, 113 Ky. 
263, 24 Ky.L. 139. 


[b] Time held unreasonable.— 
Southard v. Southard, 96 N.E. 941, 210 
Mass. 347. 


93. Blackstone Bank vy. Davis, 21 
Pick. (Mass.) 42, 32 Am.D. 241; Mc- 
Rae v. McRae, 30 Ont. 54. 


94 Hartman v. Herbine, 7 Pa.Co. 
630. 


95. 
963, 


33 


Simmons, 


250 S.W. 
Brock vy. Conk- 


Cammack v. Allen, 
L99v Kyi 268; 
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past middle life when the will is probated;°® but 
in other jurisdictions a restraint for such a period 
of time is upheld.?* 


[§ 1762] cc. Transferee. It is held or stated in 
some cases that a condition that the devisee shall 
not alienate to a particular person or persons,’* or 
except to a certain class of persons,®® is good. How- 
ever, a condition that the devisee shall not alien to 
anyone is void,’ as is also a condition against aliena- 
tion to particular classes of persons, where it is so 
vexatious as practically to prohibit all alienation.” 
Furthermore, a condition not to sell except to one 
person is bad;* and in some instances a prohibition 

against alienating except to a very small class of 
persons,* such as the other devisees,’ is held void. 


[§ 1763] (2) Bankruptcy, Insolvency, Attach- 
ment, or Execution.® Devises or legacies to a per- 
son until he shall become bankrupt or insolvent with 
limitation over, are steadily held to be valid condi- 
tional limitations;’ but, if an estate in fee simple 
is given by will, with a proviso which is in law a 


wright, 200 S.W. 962, 179 Ky. 555; / 1311. 
Harkness v. Lisle, 117 S.W. 264, 132 5 
Ky. 767, 789; Frame v. Whitaker, 36 3 
S.W.(2d) 149, 120 Tex. 53. 


“To hold that alienation could be 


LOS Key 252i 


WILLS : 


Carpenter v. Allen, 248 S.W. 523, 
Schermerhorn v. Negus, 
1 Den. (N.Y.) 448; Norwood v. 


der, 99 S.E. 345, 177 N.C. 469; 


[§§ 1761-1765 


éondition subsequent defeating the estate on bank- 
ruptey, the condition is void. Also, limitations over 
on the taking of the property bequeathed or devised 
on attachment or execution or on an attempt in any 
way to subject it to the debts of the beneficiary are 
sustained;? but a testamentary provision for the 
cessation of a life estate on the happening of such a 
contingency is void where it will.be effective to ter- 
minate the life estate only in so far as the rights of 
creditors are concerned and will leave the. bene- 
ficiary in possession of the land with the incidents 
of a life estate.t® 


[§ 1764] (3) Claims against Estate.’* The tes- 
tator may reasonably insert as a condition of his 
gift that the beneficiary shall relinquish,'? not make 
or present,!® or not resort te law for the collection 
of,'* any claim against his estate. 


[§ 1765] (4) Contest of Will.*® A condition in 
a will that a gift shall be forfeited in case the bene- 
ficiary shall dispute or contest the will is generally 
regarded as valid and not against public policy,’® 


397; Brandon'v. Robinson, 18 Ves.Jr. 
429, 34 Reprint 379. 


ae peter Vv. Davis, L2¢U:C:ClE: 


10. Mizell v. Bazemore, 


Crow- 


Brooks 139 SE. 


restrained during the lifetime of the 
fee-simple holder would be to deprive 
the fee of ail its essential qualities. 

. . While bound by the former ad- 
judication of this court to adhere to 
the doctrine ‘that a limitation for a 
reasonable length of time is valid, we 
have no hesitation in saying that the 
limitation attempted to be imposed by 
the will in question is unreasonable. 
A testator cannot devise a fee, and 
then destroy it entirely.” Harkness 
Vv. ae? supra. 


Lawson v. Lightfoot, 84 S.W. 
739° 27 leaigiby PAE 


O70, Crawford Ve 
686, 131 Miss. 792; 


Solomon, 95 So. 
Re Northcote, 18 


Ont. 107. 
98. Ind.—Langdon y. Ingram’s 
Guardian, 28 Ind. 360. 
Ky.—Harkness vy. Lisle, 117 S.W.: 


264, 182 Ky. 767. 


Mass.—Blackstone Bank v. Davis, 
21 Pick. 42, 32 Am.D. 241. 


Tenn.—Overton v. Lea, 68 S.W. 505, 
108 Tenn. 505. 


Ont.—Earls v. McAlpine, 6 Ont.App. 
145. 


See In re Hohman, 37 Hun 250 (a 
condition that none of the money or 
property bequeathed should be given, 
paid, or lent to the legatee’s father 
referred to a voluntary gift to him 
and was valid). 

99. In re Macleay, L.R. 20 Eq. 
186; Doe v. Pearson, 6 East 173, 102 
Reprint 1253; Rogerson v. Campbell, 


10 Ont.L. 748, 6 Ont.W.R. 617; O’Sul- 
livan v. Phelan, 17 Ont. 730. 
1. Carpenter v. Allen, 248 S.W. 


523, 198 Ky. 252; Harkness v. Lisle, 
117 S.W. 264, 132 Ky. 767; Overton v. 
Lea, 68 S.W. 250, 108 Tenn. 505. 


2. Morse v. Blocd, 71 N.W. 682, 68 
Minn. 442. 


8. Attwater v. Attwater, 18 Beav. 
330, 52 Reprint 131; Knignt v. Bluet, 
J.Bridgm. 132. 

4 Farris v. Rogers, 7 S.W. 543, 9 
Ky.L. 912; Manierre vy. Welling, 78 
A. 507, 32 RI. 104, Ann.Cas.1912C 


v. Griffin, 97 S.E. 730, 177 N.C. 7. 


[a] Such restraint is unreasona- 
ble.—Carpenter v. Allen, 248 S.W. 523, 
198 Ky. 252. 


[b] Where other devisees refuse 
to purchase, the provision amounts 
to a total restraint on alienation and 
is void as to the devisee offering to 
sell. Norwood vy. Crowder, 99 S.E. 
345, 177 N.C. 469. 


_6& Testamentary provisions bar- 
ring creditors of legatee or devisee 
generally see infra § 2601. 


7. U.S.—Nichols y. Eaton, 91 U.S. 
716, 23 L.Ed. 254 [aff 18 F.Cas.No. 10,- 
241, 3 Cliff. 595]; So: Shook, 91 
TES 704, 23 L.Ed. 421 


Conn.—Leavitt v. Beirne, 21 Conn. 


“NLY—Campbell v. Foster, 35 N.Y. 


361. 


eoEr I.—Tillinghast v. Bradford, 5 R.I. 
5 


Ene pr ceen ite v. Metcalfe, [1891] 
3 Chi Billson v. Crofts, L. R. 15 Eq. 
314; pee v. Lloyd, TWA 2\Biq. 722% 
Townsend v. Early, 34 Beav. 23, 55 
Reprint 540; Rockford v. Hackman, 
9 Hare 475, 41 Eng.Ch. 475, 68 Reprint 
597; Lear v. Leggett, 9 Sim. 479, 
2 Eng. Ch. 479, 57 Reprint 867: Lock- 
yer V. Savage, Str. 947, 93 Reprint 
959; Brandon vy. Rokinson, 18 Ves.Jr. 
429, 34 Reprint 379. 


See Nashville First Nat. Bank vy. 
Nashville Trust Co., (Tenn.Ch.A.) 62 
S.W. 392 (bequest of the income of 
property conditioned on the legatee 
not becoming “heavily involved in 
debt’’). 


8. In re Machu, 21 Ch.D. 838. 


9. Ky.—Louisville. v. Cooke, 122 S. 
W. 144,135 Ky. 261, 135 Am.S.R. 457; 
Bottom v. Fultz, 98 S.W. 1087, 124 
Ky. 302, 30 Ky.L. 479. 


N.Y.—Bramhall v. Ferris, 
41, 67 Am.D. 1138. 


Ohio.—Thornton v. Stanley, 45 N.E. 
318, 55 Ohio St. 199. 


Eng.—Sutton v. Goodrich, 15 T.L.R. 


14 (NuY. 


453, 194 N.C. 324. 


11. MNecessity of gift over see in- 
fra § 1779. 


12. Parnham v. Weeks, 170 N.W. 
750, 185 Iowa 455. 


13. U.S.—Rogers vy. Law, 1 Black 
253, 17 L.Ed. 58. 


Conn.—Rockwell v. Swift, 20 A. 200, 
59 Conn. 289. 


N.Y.—In re Morey’s Estate, 1 N.Y. 
S. 687; In re Cronin’s Will, 257 N.Y. 
S. 496, 143 Mise. 559 [aff 261 N.Y.S. 
936]. Compare Matter of Vande- 
vort’s Estate, 17 N.Y.S. 316, 62 Hun 
612 (a condition in a will declaring 
that testator is not indebted to any 
of his children, who are legatees, and 
that, if either of them shall make any 
claim against his estate, he shall not 
take anything under the will, is un- 
reasonable and. invalid). 


N.C.—Dunlap v. Ingram, 57 
178. 

Pa.—In re Berlin’s Estate, 74 Pa. 
Super. 455. 


oi Bin -—Bélanger v. Bélanger, 10 Que. 


N.C. 


In re Kitchen, 220 P. 301, 192 
Cale "384, 30 A.L.R. 1008 


15. Conditions in toreerett see in- 
CraegyaC Tos 


16. U.S.—Smithsonian Inst. v. 
Meech, 18 S.Ct. 396, 169 U.S. 398, 42 
L.Ed. 793. 


Ala.—Donegan v. 
501. 


Cal.—Lobb v. Brown, 281 P. 1010, 
208 Cal. 476; In re Kitchen, 220 P. 
301, 192 Cal. 384, 30 A.L.R. 1008; In 
re Miller’s Estate, 103 P. 842, 156 "Cal. 
110.7 D3 e mR MAINES. 868; In re Hite’s 
Estate, 101 P. 443, 155 Cal. 436, 21 L. 
R.A.N.S. 953 and note, 17 Annp.Cas. 
993 and note; Morrison v. Bowman, 
29 Cal. 337. 


Ul Meh as Woodburn, 6 -E. 
500, 190 Ill. 28 ee 


enw ete v. Moran, 123 N.W. 
202, 144 Towa 451, 30 L.R.A.N.S. 898. 


Mass.—Rudd v. Searles, 160 N.E. 


Wade, 70 Ala. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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particularly when there is a limitation over.17 How- 
ever, such a condition of forfeiture is held to be 
contrary tp public policy and void when interposed 


882, 262 Mass. 490, 58 A.L.R. 1548. 


Mich.—Schiffer v. Brenton, 226 N. 
W. 253, 247 Mich. 512. 


Mo.—In re Chambers’ Estate, 18 S. 
eka 30, 322 Mo. 1086, 67 A.L.R. 


N.Y.—In re Cronin’s Will, 257 N.Y. 
S. 496, 143 Mise. 559 [aff 261 N.Y.S. 
936]. See In re Kathan’s Will, 141 N. 
Y.S. 705 (discussing the rule and rec- 
ognizing that it obtains in some in- 
stances). 

N.C.—Whitehurst v. Gotwalt, 
MS 82, Loo NC. 577. 

Ohio.—Bradford v. Bradford, 19 


Ohio St. 546, 2 Am.R. 419; Bender v. 
she ereaed 168 N.E. 574, 33 Ohio App. 


127 


Pa.—In re Hickman’s Estate, 162 A. 
168, 308 Pa. 230; In re Friend’s Es- 
tate, 58 A. 853, 209 Pa. 442, 68 L.R.A. 
447 and note, 9 Prob.Rep.Ann. 425 and 
note; Chew’s Appeal, 45 Pa. 228. 


Tenn.—Tate v. Camp, 245 S.W. 839, 
147 Tenn. 137, 146, 26 A.L.R. 755 [cit 
Cye]; Thompson v. Gaut, 14 Lea 310. 


Tex.—Massie v. Massie, 118 S.W. 
219, 54 Tex.Civ.App. 617. 


Va.—Fifield v. Van Wyck’s Ex’r, 27 
S.E. 446, 94 Va. 557, 64 Am.S.R. 745. 


Eng.—Cooke v. Turner, 14 Sim. 
493, 37 Eng.Ch. 493, 60 Reprint 449. 


“It is universally conceded that a 
condition in a testamentary gift 
against contest of the will is not in- 
herently bad. There is nothing con- 
trary to public policy in. such a 
vision standing alone.’ Rudd _v. 
Searles, 160 N.H. 882, 262 Mass. 490, 
499, 58 A.L.R. 1548. 


“No considerations of public policy 
require that an heir should contest 
the doubtful questions of fact or of 
law upon which the validity of a de- 
vise or a bequest may depend. The 
determination of such questions ordi- 
narily affects only the interests of 
the parties to the controversy.” 
ford v. Bradford, 19 Ohio St. 546, 547, 
2 Am.R. 419. To same effect White- 
ae eee Gotwalt, 127 S.H. 582, 189 N. 


In a condition against contesting a 
will ‘“‘the state has no interest what- 
ever apart from the interest of the 
parties themselves. There is no duty 
on the part of an heir, whether of per- 
fect or imperfect obligation, to con- 
test his ancestor’s sanity. It matters 
not to the state whether the land is 
enjoyed by the heir or the devisee.”’ 
Rolfe, B., in Cooke v. Turner, 15 M. 
&W. 727, 736, 153 Reprint 1044. 


[a] Dissatisfaction.—A provision 
in a will that anyone who expresses 
dissatisfaction with its provisions 
shall forfeit his or her interest is 
valid. In re Hickman’s Hstate, 162 
A. 168, 308 Pa. 230. 


17. Smithsonian Inst. v. Meech, 18 


S.Ct. 396, 169 U.S. 398, 42 L.Ed. 793; 
Morrison v. Bowman, 29 Cal. 3387; 
Rudd v. Searles, 160 N.B. 882, 262 


Mass. 490, 58 A.L.R. 1548. 


S.C.—Mallet v. Smith, 27 S.C.Eq. 
12, 60 Am.D. 107. 


[a] Underlying principle of the 
authorities supporting the rule “is 
that the testator may attach any con- 
dition to his gift, and, in the event 
the legacy is given over to another 
person, the restriction no longer con- 
tinues as a condition in terrorem, but 
assumes the character of a condition- 
al limitation.” In re Cronin’s Will, 
257 N.Y.S. 496, 501, 143 Misc. 559 [aff 


Brad-" 
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261 N.Y.S. 936]. 


Necessity of limitation over see in- 
fra § 1779. 


18 Bryant v. Thompson, 14 N.Y.S. 
28, 59 Hun 545, 27 Abb.N.C. 183 [dism 
Zo. INE: D2) AS UNE. (22105 doy TEAL 
745, and rearg den 30 N.E. 66]. And 
see Rouse v. Branch, 74 S.E. 133, 91 
S.C. 111, 39 Li RLAcN.S: 1160, Ann:Cas. 
1913E 1296 (dictum). But see Moor- 
man v. Louisville Trust Co., 203 S. 
W. 856, 181 Ky. 30 [op extended 205 
S.W. 564, 181 Ky. 566] (discussing the 
question and expressing an opinion 
that the condition, if valid as applied 
to a contest in good faith on probable 
cause, should be held valid as to all, 
infants as well as adults, but declin- 
ing to adjudge the question of va- 
lidity and instead upholding the ac- 
tion of the lower court in refusing to 
allow the next friend of an infant to 
proceed with a contest); In re Kath- 
an’s Will, 141 N.Y.S. 705 (indicating 
that there should be no distinction 
between adults and infants). 


19. U.S.—Smithsonian Inst. Vv. 
Meech, 18 S.Ct. 396, 169 U.S. 398, 42 
L.Ed. 793. 


Conn.—South Norwalk Trust Co. 
v. St. John, 101 A. 961, 92 Conn. 168. 


N.Y.—Jackson v. Westerfield, 61 
How.Pr. 399. 


Or.—Wadsworth v. Brigham, 259 P. 
29952266 Pa Sib, aloo) Or. 428) 


Pa.—In re Friend’s Estate, 58 A. 
853, 209 Pa. 442, 68 L.R.A. 447 and 
note, 9 Prob: Rep. Ann. 425; Chew’s 
Appeal, 45 Pa. 228; Lewis’ Hstate, 19 
Pa.Dist. 695; Lewis’ Estate, 19 Pa. 
Dist. 432; In re Owens’ Estate, 32 
Pittsb.ueeJ,N.S. 2575 —In' re. Lynn's 
Estate, 31 Pittsb.Leg.J.N.S. 258. 


S.C.—Rouse v. Branch, 74 S.E. 133, 
91 S.C. 111, 39 L.R.A.N-S. 1160, Ann. 
Cas.1913E 1296. 


Tenn.—Tate v. Camp, 245 S.W. 839, 
ee Tenn. 137, 148, 26 A.L.R. 755 [quot 
ye]. 


Tex.—Calvery v. Calvery, (Commn. 
App.) 55 S.W.(2d) 527. 


Wash.—In re Chappell’s Estate, 221 
P. 336, 127 Wash. 6388. 


W.Va.—Dutterer v. Logan, 137 S.E. 
1, 103 W.Va. 216, 52 A.L.R: 83. 


Wis.—In re Keenan’s Will, 205 N.W. 
1001, 188 Wis. 163, 176, 42 A.L.R. 836 
(reviewing authorities). 


Eng.—Powell v. Morgan, 
Ch. 91, 23 Reprint 668. 


“We deem that it is contrary to the 
public policy of our state to require 
a litigant to forfeit a substantial sum 
in case he is not successful in the 
prosecution in court of a bona fide 
claim of right. And this is 
especially so as to the probate of a 
will. . We deem that it is the 
public policy of our state that our 
probate courts should be open to all 
litigants who have probable cause to 
have their claims adjudicated upon 
without the incurring of Severe pen- 
alties; that a sound public policy dic- 
tates that the truth of a disputable 
claim shall be ascertained as the law 
provides; that since courts are in- 
stituted to administer justice within 
the state there should be no penalties 
attached to the performance of that 
function. Of course we agree with 
that part of the argument of courts 
who hold all such conditions valid to 
the effect that a testator has the right 
to attach whatever lawful conditions 
he sees fit to a legacy or devise. But 
that does not answer the question, 
What constitutes a lawful condition? 


2 Vern. 


against an infant;1® 
all, py jurisdictions, the condition is considered to 
be against public policy and inoperative when at- 
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and in some,*® although not 


Nor does it solve the claim that it is 
not the condition of the testator be- 
cause the will is the result of undue 
influence or the product of an incom- 
petent testator. ‘These latter ques- 
tions usually lie at the threshold of 
probate proceedings and can be set- 
tled only by a judicial inquiry, and 
that the inquiry should not be pre- 
vented by penalties where there is 
probable cause to raise such ques- 
tions.’ In re Keenan’s Will, supra. 


“Courts cannot know whether a 
will, good on its face, was made in 
conformity to statutory requirements, 
whether the testator was of sound 
mind, and whether the will was the 
product of undue influence, unless 
these matters are presented in court; 
and those only who have an interest 
in the will, will have the disposition 
to lay the facts before the court. If 
they are forced to remain silent, upon 
penalty of forfeiture of a legacy or 
devise given them by the will, the 
court will be prevented by the com- 
mand of the testator from ascertain- 
ing the truth; and the devolution of 
property will be had in a manner 
against both statutory and common 
law. Courts exist to ascertain the 
truth and to apply the law to it in any 
given situation; and a right of devo- 
lution which énables a testator to 
shut the door of truth and prevent 
the observance of the law, is a mis- 
taken public policy.” South Norwalk 
Trust Co. v. St. John, 101 A. 961, 92 
Conn. 168, 176. 


[a] Forgery.—‘‘The right of a con- 
testant to institute judicial proceed- 
ings upon probable cause, to ascertain 
whether the will was ever executed 
by the apparent testator, is founded 
upon justice and morality. If a dev- 
isee should accept the fruits of the 
crime of forgery, under the belief, 
and upon probable cause, that it was 
forgery he would thereby become 
morally a particeps criminis; and yet 
if he is unwilling to commit this mor- 
al crime, he is confronted with the 
alternative of doing so, or of taking 
the risk of losing all, under the will, 
in case it should be found not to be 
a forgery. Public policy forbids that 
he should be tempted in such a man- 
ner.”’ Rouse v. Branch, 74 S.E. 133, 
SENS CatEhh wll $39 aREAGNES. a ved 
Ann.Cas.1913E 1296. 


20. In re Miller’s Estate, 103 P. 


842, 156 Cal. 119, 23 LIRVAUN:S, 868; 
Moran v. Moran, 123 N.W. 202, 144 
Iowa 451, 30 L.R.A.N.S. 898; Ruad v. 


Searles, 160 N.B. 882, 262 Mass. 490, 
58 JAD pRS 1548; Bender Vv. Bateman, 
168 N.E. 574, 33 Ohio App. 66. 


[a] Sound reasons support the 
view that an exception should not be 
recognized where a contest is insti- 
tuted in good faith on probable cause. 
“Manifestly such an exception vio- 
lates the deliberately expressed pur- 
pose of the testator. Such a clause 
can in no event become effective until 
the will has been duly approved and 
allowed. To establish such an excep- 
tion would also deprive the donee of 
the gift over in case of contest by the 
first named beneficiary. Thus ina 
double aspect it would*accomplish a 
result contrary to the matured de- 
Sire of the testator. ee Pwphc 
and private benefits may flow from 
the operation of such a clause. Con- 
tests over the allowance of wills fre- 
quently, if not invariably, result in 
minute examination into the habits, 
manners, beliefs, conduct, idiosyncra- 
sies, and all the essentially private 
and personal affairs of the testator, 
when he is not alive and cannot ex- 
plain what may without explanation 
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tempted to be applied to a contest in good faith on 
probable grounds. Also, it is impossible for such 
a condition to avoid a statute governing devises and 
bequests;?! and a condition not to contest a tes- 
tamentary disposition, prohibited by statute, is 
void.*” A eondition that if any devisee or legatee 
shall contest the will he shall pay the expenses of 
both sides,?* or all the expenses of probating the will 
shall be taken from his share,?* is valid. 


[§ 1766] (5) Education, Religion, Trade, or Oc- 
cupation of Beneficiary. A devise or bequest may 
be cortditioned on: The beneficiary pursuing partic- 
ular lines of study or possessing a certain educa- 
tion;*° his pursuing a certain trade or occupation ;*° 
his membership in a particular religious body, ad- 
herence to certain religious beliefs, or attendance at 
a particular church;?* his education or the educa- 
tion of his children in a particular religious faith; 
or his withdrawing or abstaining from a certain re- 
ligious body, faith, or order.*® However, a condition 
subsequent in a will divesting property in the event 
of the beneficiary’s entering the naval or military 
service of the country is contrary to public policy 
and void.%° 


[§ 1767] (6) Formation or Control of Corpora- 
tion or Partnership. While the testator may in his 
will lawfully provide for the formation of a part- 
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nership*! or corporation,?? an attempt in the will 
to create and direct a voting trust for a fixed period 
of irrevoeability and to perpetuate certain persons 
in office and control of the company without regard 
to the rights of minority stockholders is void as con- 
trary to public poliey.*? 


[§ 1768] (7) Legal Services or Assistance in Lit- 
igation. A testamentary provision designating an 
attorney to settle the estate is not contrary to law** 
or public policy.*? <A condition attached to a leg- 
acy that the legatee shall assist to defeat a certain 
lawsuit against the testator is not void as against 
public policy where the will shows on its face that 
the testator believed the suit to have been brought. . 
without cause, and there is nothing in the will to 
show that the legatee is required to render assistance 
in any illegal mode.3® ; 


[§ 1769] (8) Marriage or Family Relation—(a) 
In General. Conditions in testamentary gifts which 
involve or tend to encourage the violation of the 
duty which one member of a family owes to another 
are void.** This is true of conditions subsequent 
which are intended or likely to interfere with or pre- 
vent parental custody and control and the perform- 
ance of parental duties,*?® regardless of whether the 
parent is a natural or adoptive one.?® However, it 
has been held that in a devise to an infant a condi- 


be given a sinister appearance. To 
most persons such exposure to pub- 
licity of their own personality is dis- 
tasteful, if not abhorrent. The ease 
with which plausible contentions as to 
mental unsoundness may be support- 
ed by some evidence is also a factor 
which well may be in the mind of a 
testator in determining to insert such 
a clause in his will. Nothing in the 
law or in public policy, as we under- 
stand it, requires the denial of solace 
of that nature to one making a will. 
A will contest not infrequently en- 
genders animosities and arouses hos- 
tilities among the kinsfolk of the tes- 
tator, which may never be put to rest 
and which contribute to general un- 


happiness. Moreover, suspicions or 
beliefs in personal insanity, mental 
weakness, eccentricities, pernicious 


habits, or other odd characteristics 
centering in or radiating from the tes- 
tator, may bring his family into evil 
repute and adversely affect the stand- 
ing in the community of its members. 
Thus a will contest may bring sorrow 
and suffering to many concerned. A 
clause of this nature may contribute 
to the fair reputation of the dead and 
to the peace and harmony of the liv- 
ing. Giving due weight to.all these 
considerations, we are unable to bring 
our minds to the conviction that pub- 
lic policy requires that a testamentary 
elause such as here is involved be 
stamped as unlawful, even if the con- 
testant had good grounds for opposing 
the allowance of the will.” Rudd v. 
Searles, 160 N.E. 882, 262 Mass. 490, 
500, 58 A.L.R. 1548, 


21. Unger v. Loewy, 195 N.Y.S. 582, 
202 App.Div. 213 [rev 191.N.Y.S. 38, 
116 Misc. 628]. 


22. Inre Kathan’s Will, 141 N.Y.S. 
705. 


23. Guaranty Trust Co. v. Blume, 
114 A. 428, 92 N.J.Eq. 538; Hoit v. 
Hoit, 7 A. 856, 42 N.J.Eq. 388, 59 Am. 
R. 43. 


24. Kayhart v. Whitehead, 76 A. 
241, 77 N.J.Eq. 12 [aff 81 A. 1133, 78 N. 


J.Eq. 580]. See In re Vom Saal’s Will, 
145 N.Y.S. 307, 82 Mise. 531, 11 Mills 
Surr. 256 (considering a general pro- 
vision for the deduction of expenses 
of litigation, arising in connection 
with the will, from the shares of the 
persons commencing or joining in the 
proceedings and holding it valid in 
respect of a contest of the will and 
invalid as applied to a proceeding for 
the construction of the will). 


25. Shepard v. Shepard, 17 A. 178, 
57 Conn. 24; Baker v. Red, 4 Dana 
(Ky.) 158. 


26. 
Conn. 1; Colby v. Dean, 49 A. 574, 70 
N.H. 591; Webster v. Morris, 28 N.W. 
353, 66 Wis. 366, 57 Am.R. 278. 


27. Magee v. O’Neill, 19 S.C. 170, 45 
Am.R. 765; In re Paulson’s Will, 107 
N.W. 484, 127 Wis. 612, 5 L.R.A.N.S: 
804 and note, 7 Ann.Cas. 652 and note, 
11 Prob.Rep.Ann, 584 and note; Hodg- 
son” v.. Halford, 11. 'Ch.D. 959s" Lan- 
rence v. McQuarrie, 26 N.S. 164. 


Whether guaranty of religious lib- 
id Meer a see Constitutional Law 

28. Magee vy. O'Neill, 19 S.C. 170, 
45 Am.R. 765; Renaud v. Lamothe, 32 
Can: S.C.,.357. 


29. Barnum v. Baltimore, 62 Md. 
275, 50 Am.R. 219; Mitchell’s Lessee 


v. Mitchell, 18 Md. 405; Spencer v. 
See, 5 Redf.Surr. (N.Y.) 442; Ex p. 
Dickson, 1 Sim.N.S. 37, 40 Eng.Ch. 


37, 61 Reprint 14; 
Quarrie, 26 N.S. 164 


see In re Beard, [1908] 1 Ch. 383, 


_“There can be few, if any, provi- 
sions more against the public good 
and the welfare of the State than one 
tending to deter persons from enter- 
ing the naval or military services of 
the country. Such a provision strikes 
at the very security of the State, 
which must depend for its protection 
against external enemies on the armed 
foreys of the Crown, both naval and 


Laurence vy. Mc- 


Seeley v. Hincks, 31 A. 533, 65! ne 


military; and the law looks, not to 
the probability of public mischief oc-- 
curring in the particular instance, but 
to the general tendency of the dispo- 
sition. -_, It is manifest that any 
condition divesting property on a 
devisee or legatee becoming a member 
of those forces which Parliament con- 
siders necessary for the safety of the 
kingdom has a tendency to deter per- 
sons from entering those forces, and 
is, therefore, against the welfare of,. 
and injurious to, the community, and 
absolutely void.” In re Beard, supra. 


31. McCallum y. Riddell, 23 Ont. 


William F. 
46 S.W.(2d) 


32. Niedringhaus v. 
Niedringhaus Iny. Co., 
828, 329 Mo. 84. 


33. Billings v. Marshall Furnace 
Soman N.W. 222, 210 Mich. 1, 9 A.L. 


34. Rivet v. Battistella, 
289, 167 La. 766. 


35. Rivet v. Battistella, supra. 


36. Cannon vy. Apperson, 14 Lea 
(Tenn.) 553. 


[a] Services in assisti to de- 
feat lawsuit.—A testator may with- 
out violating public policy, make his 
gift conditional on the legatees’ as- 
sisting to defeat a lawsuit pending 
against the testator where he believes 
that the lawsuit was brought with- 
out sufficient cause and he does not 
require any aid or assistance which 
would be illegal. Cannon vy. Apper- 
son, 14 Lea (Tenn.) 553. 


37. In fre Forte’s Will, 267 N.Y-S. 
603, 149 Misc. 327. 


38. Witherspoon v. Brokaw, 85 Mo. 
App. 169; In re Forte’s Will, 267 N.Y. 
S. 603, 149 Misc. 327; In re Carples’ 
Estate, 250 N.Y.S. 680, 140 Mise. 459; 
Noel v. Sandbrook, [1912] 2 Ch. 471; 
Matter of Boulter, 91 L.J.Ch. 250; 
In re ‘Morgan, 26 T.L.R. 398. 


39. Anonymous, 141 N.Y.S. 700, 80 
Misc. 10, 10 Mills Surr. 207. 


120 So. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion precedent that he shall within a certain time 
go to live with testator’s sister as her own son and 
remain under her sole guidance and guardianship 
Also, a condition that 


until of full age is valid.*° 
children shall be reconciled with 
valid.*1 


40. Johnson v. Warren, 42 N.W. 
74, 74 Mich, 491. 

41, Page vy. Frazer’s Ex’rs, 14 Bush 
(Ky.) 205. 

42. Ridgway v. Woodhouse, 7 
Beav. 436, 49 Reprint 1134. 

43. Conditions: ; 

Against marriage by tenant in tail see 

supra § 1757. 

In terrorem see infra § 1779. 

44. Conn.—Daboll v. Moon, 91 A. 
646, 88 Conn, 387, L.R.A.1915A 311, 
Ann.Cas.1917B 164. 

Del.— Wilmington Trust Co. v. 
Houlehan, 131 A. 529, 15 Del.Ch. 84. 
D.C.—Kennedy v. Alexander, 

App.D.C. 424. 

Ill.— Glass v. Johnson, 130 N.E. 473, 
297 Ill. 149. 

Ind.—Crawford v. Thompson, 
Ind. 266, 46 Am.R. 598. 

Iowa.—Anderson v. Crawford, 207 
ae 571, 202 Iowa 207, 45 PAST 

Me.—Randall v. Marble, 69 Me. 310, 
at pAny R284, 


Md.—Bostick v. Blades, 59 Md. 231, 
43 Am.R. 548; Waters v. Tazewell, 9 
Md. 291. 


Mass.—Otis v. Prince, 10 Gray 581; 


21 


OF 


Parsons v. Winslow, 6 Mass. 169, 
Am.D. 107. 
Mo.—Winget v. Gay, 28 S.W.(2d) 


999, 325 Mo. 368; Sullivan v. Gar- 
esche, 129 S.W. 949, 229 Mo. 496, 49 
L.R.A.N.S. 605; Knost v. Knost, 129 
S.W. 665, 229 Mo. 170, 49 L.R.A.N.S. 
627; Williams & Williams v. Cow- 
den, 13 Mo. 211, 53 Am.D. 143. 


N.J.—Graydon’s Px’rs v. Graydon, 
23 N.J.Eq. 229 [rev on other grounds 
25 N.J.Eq. 561]. 


N.Y.—In re Seaman’s Will, 112 N.E. 
576, 218 N.Y. 77, 81, L.R.A.1917A, 40, 
Ann.Cas.1918B 1138 (notwithstand- 
ing the doubt intimated in the pre- 
vailing opinion in Robinson v. Mar- 
tin, (93 N.E. 488, 200 N.Y. 159), we 
think this rule still prevails in New 
Mork’ is Hogans vs .Curtin, 88. N.Y. 
162, 42 Am.R. 244; In re Weil’s Jus 
tate, 209 N.Y.S. 779, 124 Misc. 692 [aft 
213 N.Y.S. 933, 216 App.Div. 701]; In 
re Catlin, 160 N.Y.S. 1034, 97 Mise. 


228; In re Scott’s Will, 204 N.Y.S. 
478; Merriam v. Wolcott, 61 How.Pr. 
Silke 


N.C.—In re Miller’s Will, 74 S.E. 


gs, 159 N.C. 123. 


Pa.—Hoopes vy. Dundas, 10 Pa. 75; 
Middleton v. Rice, Brightly 88; 
Cook’s Estate, 3 Phila. 60. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 R.I. 
542, Ann.Cas.1916B 240. 


Va.—Meek v. Fox, 88 S.E. 161, 118 
Va. 774, L.R.A.1916D 1194; Smythe v. 
Smythe, 19 S.E. 175, 90 Va. 638; Phil- 
lips v. Ferguson, 8 SE. 241, 85 Va. 
509, 17 Am.S.R. 78, 1 L.R.A. 837 and 
note; Maddox v . Maddox’s Adm’r, 11 
Gratt. (52 ek 804. 


Eng.—Jones v. Jones, 1 Q.B.D. 279; 
Morley v. Rennoldson, [1895] 1 Ch. 
449; Bellairs v. Bellairs, L.R. 18 Eq. 
510; Morley v. Rennoldson, 2 Hare 


A condition against the wife’s sister re- 
siding with, or dwelling in the house or place of 
residence of, the wife is not illegal.*? , 


[§ 1770] (b) Marriage+*—aa. In General. 
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their mother is 
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570, 24 Eng.Ch. 570, 67 Reprint 235; 
Perrin v. Lyon, 9 Bast 170, 103 Re- 
print 538; Keily v. Monck, 3 Ridg. 
PiCas: 305; Stackpole v. Beaumont, 
3 Ves.Jr. 89, 30 Reprint 909. 


Ont.—Re Cutter, 10 Ont.W.N. 203. 
Sask.—In re Tucker, 3 Sask.L. 473. 


See In re Bacon’s Estate, 123 N.W. 
262, 140 Wis. 589 (refraining from de- 
ciding the question at the instance of 
persons who were married at the time 
of the testatrix’ death, and are not 
shown to be next of kin or in any 
Nea beneficially interested in the es- 
tate). 


[a] History and criticism of rule. 
—(1) “It is undoubtedly an establish- 
ed rule of law that, even with respect 
to devises of real eState, a subsequent 
condition which is intended to oper- 
ate in general and unqualified re- 
straint of marriage, or the natural 
effect of which is to create undue re- 
straint upon marriage and promote 
celibacy, rnust be held illegal and 
void, as contrary to the principles of 
sound public policy. It appears from 
the early English cases that this doc- 
trine was borrowed by the English ec- 
clesiastical courts from the Roman 
civil law which declared absolutely 
void all conditions in wills restraining 
marriage, whether precedent or sub- 
sequent, whether there was any gift 
over or not. But the courts of equity 
found themselves greatly embarras- 
sed between their anxiety on the one 
hand to follow the _ ecclesiastical 
courts, and their desire on the other 
to give more heed to the plain inten- 
tion and wish of the testator as man- 
ifested by the whole will. Thereupon 
the process of distinguishing com- 
menced for the purpose of preventing 
obvious hardships arising from the 
application of that technical rule to 
particular cases. As a result there 
has been engrafted upon the doctrine 
a multitude of curious refinements 
and subtle distinctions respecting real 
and personal estate, conditions and 
limitations, conditions precedent and 
conditions subsequent, gifts with and 
without valid limitations over, and 
the application of the rule to widows 
and other persons. The whole 
Subject as to what conditions in re- 
straint of marriage shall be regarded 
as valid and what as void, would seem 
to be involved in great uncertainty 
and confusion both in England and 
in this country. There is clearly dis- 
cernible, however, through all the de- 
cisions of later times, an anxiety on 
the part of the judges to limit as 
much as possible the rule adopted 
from the civil law.” Mann v. Jack- 
son, 24 A. 886, 84 Me. 400, 402, 30 Am. 
S.R. 358, 16 L.R.A. 707 (per White- 
house, J.). (2) “The general rule 
must be conceded. But it has no 
sound basis, either historically or 
logically, as is apparent from the 
various origins assigned to it, and 
the refinements, subtleties and incon- 
sistencies in its application. The old 
lawyers used to say there were three 
favorites in the law, life, liberty and 
marriage, and Coke attributes the 
origin of the rule to this favor. Oth- 
er authorities find its origin in the 
civil law, others again in the canon 
law, and finally in some of the more 
modern cases it is based on the pol- 
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a general rule that a condition in a will in general 
and total restraint of marriage is contrary to pub- 
he poliey and void.*+ 
all conditions, whether general or partial, in restraint 
of marriage are void.*® 
ever, a condition in partial and reasonable restraint 
of marriage,*® such as a condition against mar- 
riage to a particular person‘? or one of a specified 


Indeed, under the civil law, 


At common law, how- 


icy of the law for the promotion of 
morality, which is certainly a far- 
fetched and unsubstantial reason in 
view of the admitted exceptions. . . 

Nor. does the rule stand any better 
considered logically. It started ap- 
parently with a prohibition of all re- 
strictions against liberty of marriage: 
Mcllvaine v. Gethen, 3 Whart. [Pa.] 
575. Distinctions and exceptions one 
after another sustained prohibitions 
which went merely against time or 
place, or particular persons, condi- 
tions with a gift over on breach, con- 
ditions in a gift of land, and finally 
the distinction between conditions 
subsequent, working a divestiture, 
and conditions limiting the estate giv- 
en. This last distinction is logical 
enough, for where there is an estate 
given and the condition is held void 
there is still the estate which may 
continue, while where the estate it- 
self is to last only so long as the con- 
dition is fulfilled there is nothing left 
after the breach. But while this dis- 
tinction is logical it is dry technical 
logic with no basis of substantial rea- 
son for application in the affairs of 
life.’ In re Holbrook’s Estate, 62 A. 
368, 213 Pa. 93, 95, 110 Am.S.R. 537, 
2, WR. AGNES 545,55 ~Ann. Cas. 13. 


[b] Statutory abolition of distinc- 
tions.—(1) Any distinction that may 
have existed at common law between 
such conditions as applied to real and 
personal estate (Commonwealth vy. 
Stauffer, 10 Pa. 350, 51 Am.D. 489) (2) 
has been abolished in some states by 
statutes, under which conditions im- 
posing restraint on marriage, are with 
some exceptions, void Cn re Alexan- 
der’s Hstate, 85 P. 308,'149 Cal. 146, 9 
Ann.Cas. 1141 and note, 11 Prob.Rep. 
Ann. 594). 


[ec] Continued membership in so- 
ciety which restricts marriage may be 
an invalid condition. Maddox v. Mad- 
dox’s Adm’r, 11 Gratt. (52 Va.) 804. 


45. 2 Williams Ex. p 1275. 


46. Iowa.—Anderson y. Crawford, 
One. N.W. 571, 202 Iowa 207, 45 Actus: 


Md.—Turner v. Pvans, 106 A. 617, 
134 Md. 238, 240 [cit Cyc]. 


Mich.—Dusbiber v. Melville, 146 N. 
Ae 208, 178 Mich. 601, 51 L.R.A.N.S. 


N.Y.—Hogan v. Curtin, 88 N.Y. 162, 
42 Am.R. 244, 14 N.Y.Wkly.Dig. 307 
[aff 47 N.Y.Super. 250]; In re Weil’s 
Estate, 209 N.Y.S. 779, 124 Misc. 692 
Laff 213 N.Y.S. 933, 216 App.Div. 701]. 


Va.—Phillips v. Ferguson, 8 S.E. 
eg iey Va. 509, 17 Am.S.R. 78, 1 L.R. 


Can.—Renaud v. Lamothe, 32 Can.S. 
CL ENG 


47. Conn.—Daboll v. Moon, 91 A. 
646, 88 Conn. 387, L.R.A.1915A 311, 
Ann.Cas.1917B 164. 


Md.—Turner v. Evans, 106 A. 617, 
134 Md. 238. 


N.J.—Graydon’s Ex’rs v. Graydon, 
23 N.J.Eq. 229 [rev on other grounds 
25 N.J.Eq. 561]. 


N.Y.—In re Seaman’s Will, 112 N.EB. 
576, 218 N.Y. 77, L.R.A.1917A 40, Ann. 
Cas.1918B 1138; In re Weil’s Estate, 
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class,*8 or for a certain time*® or until a certain 
age,°” or without the consent of certain interested 
persons,®! may, so far as public policy is concerned, 
be validly imposed by a testator having an interest in 
the future marriage and settlement in life of the lega- 
but in some instances the condi- 
tion may be so worded as to be void for uncertain- 
Also, a bequest or devise to a woman so long 
as she remains single or unmarried may be upheld 


tee or devisee;°? 


yee 


WILLS 


band.°# 


riage.°® 


as a limitation, as distinguished from a condition, 


where it appears that the testator’s intention was 
not to promote celibacy nor to prohibit or restrain 
marriage but rather to provide for the support of 
the legatee or devisee until marriage and the as- 


ZOOMENENGS.Lud, Lad) Mise, v692 [ate 
213 N.Y.S. 933, 216 App.Div. 701]. 


Eng.—Jenner v. Jenner, 16 Ch.D. 
188. 


[a] Rule applies notwithstanding 
existence of engagement to marry.— 
(1) Turner v. Evans, 106 A. 617, 134 
Md. 238, 240; Graydon’s’ Ex’rs, v. 
Graydon, 23 N.J.Eq. 229 [rev on other 
grounds 25 N.J.Eq. 561] (where lega- 
atee is a minor). (2) “No convincing 
reason has been suggested why the 
general and undisputed rule which 
supports the validity of conditions in 
restraint of a marriage with a desig- 
nated person should be held applica- 
ble only to cases in which the court- 
ship preceding the marriage sought 
to be obviated had not progressed to 
an engagement at the time of the ex- 
ecution of the instrument by which 
the condition is prescribed. There is 
certainly no just ground for thus ex- 
cluding from the general rule cases 
where such conditions represent the 
solicitude of parents for the future of 
their children. The considerations in- 
ducing such provisions may be as ur- 
gent after as before the engagement. 
The natural interest of a parent in 
guarding the son or daughter against 
an unfortunate marriage does not end 
at any appointed stage of the prenup- 
tial relations. Notwithstanding a 
promise to marry, there may be am- 
ple and obvious reasons, entirely con- 
sistent with public policy and the 
highest morality, why the projected 
marriage should be discouraged and 
abandoned. The right to impose a 
condition like the one we are consid- 
ering is usually exercised because 
there is ground for the belief that the 
marriage, considered objectionable is 
actually in contemplation. It is to 
the marriage itself and not to any pre- 
liminary agreement or relationship 

_ that the condition which the law per- 
mits is directed.’ Turner v. Evans, 
supra. 


48. Graydon’s Ex’rs v. Graydon, 23 
N.J.Eq. 229 [rev on other grounds 25 
N.J.Eq. 561]; In re Seaman’s Will, 
2 NSE 26, 2S INDY. 1, Ce RA OA A: 
40, Ann,.Cas.1918B 1138; Clayton’s 
Bst., 13 Pa.Dist.&Co. 413; Jenner v. 
Jenner, 16 Ch.D. 188. 


[a] Rule applied.—The courts 
have sustained a condition against a 
devisee marrying: (1) A man below 
her. in social position,” ~Greene wv. 
Kirkwood, [1895] 1 Ir. 130.. (2) Into 
a certain family. Phillips v. Fergu- 
gon, 8 S\H. 241, 85 Va. 509, 17 Amis RR: 
Worle vr As Sens 


49. Denfield, Petitioner, 
1018, 156 Mass. 265. 


50. Collier v. Slaughter’s Adm’r, 
20 Ala. 263; In re Alexander’s Hstate, 
85 P. 308, 149 Cal. 146, 9 Ann.Cas, 
1141; Shackelford v. Hall, 19 Ill. 212; 
Reuff v. Coleman’s Heirs, 3 S.H. 597, 
30 W.Va. 171. 


30 N.E. 


51. Ala.—Collier 
Adm’r, 20 Ala. 263. 


Md.—-Pacholder v. Rosenheim, 99 A. 
672, 129 Md. 455, L.R.A.1917D 464. 


N.Y¥.—Onderdonk vy. Onderdonk, 27 
N.E. 839, 127 N.Y. 196; Hogan v. Cur- 
tin, 88.N. Ys 162,42 Am.R. 244-. U.S. 
Trust Co. of New York v. Baes, 207 
N.Y.S. 19, 124 Mise. 48 [aff 215 N.Y.S. 
933, 216 App.Div. 836]. 


Eng.—In re Nourse, [1899] 1 Ch. 
63; Collett v. Collett, 35 Beav. 312, 
55 Reprint 916; Clarke v. Parker, 19 
Ves.Jr. 1, 34 Reprint 419. 


Ont.—Foster v. Patterson, 15 Grant 
Ch. 426. 


52. Graydon’s BHx’rs v. Graydon, 
23 N.J.Eq. 229 [rev on other grounds 
25 N.J.Eq. 561]; Gardner Wills p 522; 
2 Redfield Wills p 290. 

53. Turner v. Evans, 106 A. 617, 
134 Md. 238; Watts v. Griffin, 50 S.E. 
218, 137 N.C. 572. 

54. Hawaiii—mGreen v. Cooper, 3 
Hawaii 567. 


Ind.—Summit v. Yount, 9 N.E. 582, 
109 Ind. 506. 


Me.—Mann v. Jackson, 24 A. 886, 84 
ae £005" 6 LaRRA: = 076. 30° Am Sok. 


v. Slaughter’s 


Md.—Ijams v. Schapiro, 113 A. 343, 
138: Md. 16; Maddox y. Yoe, 88 A. 
225, 121 Md. 288, Ann.Cas.1915B 1235; 
agian v. Cole, 56 Md. 100, 40 Am.R. 


Mass.—Rueggles v. Jewett, 99 N.E. 
1092, 218 Mass. 167; Harlow v. Bailey, 
75 N.E. 259, 189 Mass. 208. 


Mo.—Winget v. Gay, 28 S.W.(2d) 
999, 325 Mo. 368, 
N.J.—Trenton Trust, ete, Co. v. 


Armstrong, 62 A. 456, 70 N.J.Eq. 572; 
Morgan’s Ex’rs v. Morgan’s Trustees 
3 A. 68, 41 N.J.Eq. 235. 


N.C.—Griffin v. Doggett, 155 S.K. 
605; 199 N.C. 706; In re Miller’s Will, 
74 S.E. 888, 159 N.C. 123. 


Pa.—In re Holbrook’s Estate, 62 A. 
368, 213 Pa. 93, 110° Am.S.R. 587, 2 1. 
R.A.N.S. 545 and note, 5 Ann.Cas. 137 
and note, 11 Prob.Rep.Ann. 421; In 
re Bruch’s Hstate, 39 A. 813, 185 Pa. 
194; _ Brotzman’s Appeal, 19 A. 564, 
133 Pa. 478; In re Hotz’s Estate, 38 


’ 


Pa. 422, 80 Am.D. 490; Hoopes v. 
Dundas, 10 Pa. 75; Morton’s Hst., 14 
Pa.Dist. 121. 


Va.—Selden v. Keen, 27 Gratt. (68 
Va.) 576. 


Eng.—Jones v. Jones, 1 Q.B:D. 279; 
Bullock v. Bennett, 7 De G.M.&G. 283, 
96 Hng.Ch. 219, 44 Reprint 111; Heath 
v. Lewis, 3 De G.M.&G. 954, 52 Ene. 
Ch. 741, 48 Reprint 374; _Morley v. 
; Rennoldson, 2 Hare 570, 24 Eng.Ch. 
(570, 67 Reprint 235; Hvans v. Rosser, 
52 Hem.&M. 190, 71 Reprint 435; Pot- 
ter v. Richards, 1 Jur.N.S. 462; Grace 


[§ 1771] bb. Remarriage. 
tions wherein the rule has been changed or modified 
by statute,°” a condition against the remarriage of 
the surviving spouse®® of the testator or testatrix®® 
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sumption of her support and maintenance by a hus- 
It is not in restraint of marriage for a tes- 
tator to devise certain property to one of his chil- 
dren, and provide that, if the child should die with- 
out having married, the property should go to an- 
other or others;5® and, of course, there is nothing 
to prevent a testator from making a devise or be- 
quest to a person only in the event of his or her mar- 


Except in  jurisdie- 


v. Webb, 2 Phil. 701, 22 Eng.Ch. 701, 
41 Reprint 1114. 


Alta.—Re Haythornthwaite, [1930] 
8 Dom.L.R.. 235. 


[a] Thus a provision in a will for 
the support of daughters so long as 
they continue unmarried and need 
support is. on a valid condition, the 
evident intention being to provide 
support and not to restrain marriage. 
Trenton Trust, etc., Co. v. Armstrong, 
62 A. 456, 70 N.J.Eq. 572. 


_ Construction of provision as creat- 
ing life estate determinable on mar- 
Yiage see supra § 1615. 


Necessity of limitation over see in- 
fra’ § 1779. 


55. Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605. 


56. McClelland’s Bx’x v. McClel- 
land, 116 S.W. 730, 132 Ky. 284; In re 
Muirhead, 12 Sask.L. 123. See Dickey 
v. Citizens’ State Bank of Fairmount, 
(Ind.App.) 180 N.E. 36 (additional 
provision for son in the event of his 
marriage). 


57. See cases infra this note. 


[a] Condition or limitation.—Un- 
der the statutes of some jurisdictions, 
and the construction placed thereon, 
a provision against remarriage of a 
widow is void when it is in the form 
of a condition; but it is otherwise as 
to a mere limitation of an estate or 
interest to widowhood. In re Scott’s 
Estate, 148 P. 221, 170 Cal. 65; In re 
Fitzgerald’s Estate, 119 P. 96, 161 Cal. 
319, 49 L.R.A.N.S. 615; Levengood vy. 
Hoople, 24 N.E. 373, 124 Ind. 27; Sum- 
mit v. Yount, 9 N.E. 582, 109 Ind. 506; 
Hibbits v. Jack, 97 Ind. 570, 49 Am. 
R. 478; Crawford v. Thompson, 91 
Ind. 266, 46 Am.R. 598; Stilwell v. 
Knapper, 69 Ind. 558, 35 Am.R. 240; 
Coon y. Bean, 69 Ind. 474; Harmon vy. 
Brown, 58 Ind. 207; Thompson vy. Pat- 
ten, 123 N.E. 705, 70 Ind.App. 490; 
Nagle v. Hirsch, 108 N.E. 9, 59 Ind. 
App. 282. 


58. Daboll v. Moon, 91 A. 646, 88 
Conn. 387, L.R.A.1915A 311, Ann.Cas. 
1917B 164; Anderson v. Crawford, 
ng is 571, 202 Iowa 207, 45 A.L.R. 


59. U.S.—Giles v. Little, 104 U.S. 
291, 26 L.Ed. 745. 


Ala.—Vaughn vy. Lovejoy, 34 Ala. 
ane Capal’s Heirs v. McMillan, 8 Port. 


Conn.—Chapin vy. Cooke, 46 A. 282, 
73 Conn. 72, 84 Am.S.R. 139; Bennett 
v. Packer, 39 A. 739, 70 Conn. 357, 66 
Am.S.R. 112, 3 Prob.Rep.Ann. 56; Phil- 
lips v. Medbury, 7 Conn. 568; Chap- 
pel v. Avery, 6 Conn. 31. 


Del.—Wilmington Trust Co. v 
Houlehan, 131 A. 529, 15 Del.Ch. 84. 


Ga.—Logan v. Hammond, 117 S.B. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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or of another person®® is valid. Likewise, a condi- 
tion against the remarriage of a divorced daughter 
may be legally annexed to a devise to her. 


[§ 1772] (c) Separation or Divorce. 
mentary condition is void as against public policy 
if it is intended or directly tends to induce or bring 
about a future separation or divorce of husband and 


428, 155 Ga. 514; Strong v. Middleton, 
51 Ga. 462; Snider v. Newsom, 24 Ga. 
(319) 


Ill—Gilass v. Johnson, 130 N.E. 
473, 297 Ill. 149; Rose v. Hale, 56 N.B. 
POTS HUS 5d, HL STF 16 Am. SR. 40,85 
Prob.Rep.Ann. 530;, Siddons v. Cock- 
rel], 23 NH... 586; 131 ll. 653. 


115 Towa 193; Stivers v. Gardner, 55 


N.W. 516, 88 Iowa 307. 


Ky.—Best v. Best, 11 S.W. 600, 88 
Ky, 569, Pie Ky: 174; Coppage. v. 
Alexander’s Heirs, 2 B.Mon. 313, 38 
Am.D. 153; Vance v. Campbell’s Heirs, 


1 Dana 229; Moore v. Waller’s Heirs, 
1 A.K.Marsh. 488; Chenault v. Scott, 
66R SW. tbo, 28 Ky... 19742 Collins 
v. Burge, 47 S.W. 444, 20 Ky.L. 992; 
Paducah v. Palmer, 45 S.W. 354, 20 
eee alle 


Me.—Haseltine v. Shepherd, 59 A. 


1025, 99 Me. 495, 10 Prob.Rep.Ann. 
366; Nash v. Simpson, 3 A. 53, 78 Me. 
142; Randall vy. Marble, 69 Me. 310, 


31 Am.R. 281. 


Md.—Bostick v. Blades, 59 Md. 231, 
43 Am:R. 548; Clark v. Tennison, 33 
Md. 85; Gough v. Manning, 26 Md. 
347; O’Neale v. Ward, 3 Harr.&M. 93. 
conte Binnerman vy. Weaver, 8 Md. 
517. 


Mass.—Knight v. Mahoney, 25 N.E. 
971,152 Mass..-523,°9 L.R.A.-573-and 
note [overr Parsons v. Winslow, 6 
Mass. 169, 4 Am.D. 107]; Bates v. 
Webb, 8 Mass. 458. 


Miss.—Pringle v. Dunkley, 22 Miss. 
116553) Am. Ds 110: 


Mo.—Sullivan v. Garesche, 129 S.W. 
949, 229 Mo. 496, 49 L.R.A.N.S. 605; 
Knost v. Knost, 129 S.W. 665, 229 Mo. 
170, 49 L.R.A.N.S. 627; Gaven v. Al- 
len, 13 S.W. 501, 100 Mo. 293; Boyer 
v. Allen, 76 Mo. 498; Dumey v. Sasse, 
24 Mo. 177; Dumey v. Schoeffler, 24 
Mo. 170, 69 Am.D. 422; Walsh v. 
Mathews, 11 Mo. 181. 


Neb.—Little v. Giles, 41 N.W. 186, 
25 Neb. 313 [error dism 10 S.Ct. 623, 
134 U.S. 645, 33 L.Ed. 1062]. 


N.J.—Traphagen y, Levy, 18 A. 222, 
45 N.J.Eq. 448: Graydon’s Ex’rs v. 
Graydon, 23 N.J.Eq. 229 [rev on other 
grounds 25 N.J.Bq. 561]. 

' N.Y¥.—Chapin v. Marvin, 
538. 

N.C.—Bryan v. Harper, 98 S.E. 822, 
177 N.C. 308; McKrow v. Painter, 89 
INGE AS Te 

Ohio.—Luigart y. Ripley, 19 Ohio 
St. 24; McCartney v. Moon, 6 Ohio 
N.P.N.S. 


Pa.-—Redding v. Rice, 33 A. 330, 171 


12 Wend. 


Pa. 301; Cornell v. Lovett’s Hx’r, 35 
Pa. 100; Taylor v. Birmingham, 29 
Pa. 306; Com. v. Stauffer, 10 Pa. 350, 


51 Am.D. 489 [rev 1 Am.L. Reg. Sous 
McIlvaine v. Gethen, 3 Whart. 575; 
Bennett v. Robinson, 10 Watts 348: 
McGuire’s Appeal, 11 A. 72, 8 Pa.Cas. 
177; Du Bouchet’s Est., 22 Pa.Dist. 
402; Lancaster v. Flowers, 9 Pa.Dist. 
241, 23 Pa.Co. 613; Kromer’s Estate, 
22 Pa.Co. 327; Langfeld’s Hst., 4 Pa. 
Co. 82; In re Hough’s Estate, 13 
Phila. 279. 


R.I.—Squier v. Harvey, 14 A. 862, 
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wife®! or its object is to make an existing separa- 
tion final and prevent a resumption of the marriage 
On the other hand a testamentary pro- 


vision may be valid where it is not intended to in- 


A testa- 


16 RT. 226: 


S.C.—Martin  v. 
L073.) 32 S:Cx 267. 


Tenn.—-Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505; Herd v. Catron, 37 S. 
Wit ood to chenn. O02 6s (amurktvene ® (ore 
Lane v. Crutchfield, 3 Head 452; Dun- 
can v. Philips, 3 Head 415; Hughes v. 
Boyd, 2 Sneed 512; Hawkjns Vv. 
Skeggs’ Adm’r, 10 Humphr. 31; Woot- 
en Vv. Elouse; (ChiA.) 5236 S.W. 932; 
Nelson y. Theus, 5 Tenn.Civ.A. 87. 


Tex.—Little v. Birdwell, 21 Tex. 
597, 73 Am.D. 242; Haring v. Shelton, 
(Civ.App.) 114 S.W. 389 [aff 122 S.W. 
13,9103 Tex: 10]. 


Vt.—McCloskey v. 
264, 48 Am.R. 770. 

Va.—Selden y. Keen, 27 Gratt. 
Va) 517 6: 

Wis.—Weymouth v. Howe, 167 N.W. 
270, 167 Wis. 218. 


Eng.—Allen v. Jackson, 1 Ch.D. 399; 
Evans v. Rosser, 2 Hem.&M. 190, 71 
Reprint 435; Newton v. Marsden, 2 


Seigler, 10- S.E. 


Gleason, 56 Vt. 
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Johns.&H. 356, 70 Reprint ee Re 
Rowland, 86 L.T.Rep.N.S. 78 
N.B.—Doe v. Corrie, 5 NB. 450; 


Leonard vy. Leonard, 1 N.B.Eq. 576. 


Ont.—Re Deller, 6 Ont.L. 711; Con- 
ron v. Clarkson, 3 Ch.Chamb. 368; 
Leech v. Leech, 11 Grant Ch. 572 


Sask.—In re Caswell, 5 Sask.L. 213. 


“Tt would be extremely difficult to 
say, why a husband should not be at 
liberty to leave a homestead to his 
wife, without being compelled to let 
her share it with a successor to his 
bed, and to use it as a nest to hatch 
a brood of strangers to his blood.” 
Per Gibson, C. J., in Com. v. Stauffer, 
10: Pa. 350, 355, 51 Am:D.-489 [rev 1 
Am.L.Reg. 35]. 


[a] Certainty.—A defeasance of a 
life estate if the testator’s surviving 
wife shall marry again a person of 
ample fortune to maintain her in com- 
fort and affluence is not too vague to 


be enforced. Lewis v. Moore, 96 L. 
T.Rep.N.S. 44. 
60. Iowa.—Anderson y. Crawford, 


207 N.W. 571, 202 Iowa 207, 45 A.L.R. 
1216 (reviewing authorities). 


N.Y.—Irwin v. 167 N.Y.S., 76, 


1%#9 App.Div. 871. 


Pa.—In re Hotz’s Estate, 38 Pa. 422, 
80 Am.D. 490. Contra Hoopes v. Dun- 
das, 10 Pa. 75. 


Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505; Herd v. Catron, 37 S. 
W. 551, 97 Tenn. 662, 37 L.R.A. 781. 


Eng.—aAllen v. Jackson, 1 Ch.D. 399; 
Newton vy. Marsden, 2 Johns.&H. 356, 
70 Reprint 1094; Wise v. Crandall, 
(Mo.) 215 S.W. 245. 


61. Ala.—Brizendine vy. American 
Trust & Savings Bank, 101 So. 618, 
211 Ala. 694, 698 [cit Cyc]. 


Conn.—Daboll v. Moon, 91 A. 646, 
88 Conn. 387, L.R.A.1915A 311, Ann. 
Cas.1917B 164. 


Ill.—Tripp v. Payne, 171 N.EB. 131, 
339 Ill. 178, 181 [cit Cyc]; Ransdell 
Vv. Bostion, 50° NB. 112, 172° 111. 439, 
43 L.R.A. 526, 3 Prob.Rep.Ann. 156. 


Irwin, 


cite, encourage, or bring about a separation or di- 
voree but rather to furnish support 
to the beneficiary and to take effect in the event of 
a legal separation or divoree®* or to remain in ef- 


and protection 


Mich.—Conrad v. Long, 33 Mich. 78. 


Mo.—Williams v. Hund, 258 S.W. 
703, 302 Mo. 451, 473 [quot Cyc]. 


Neb.—Hawke vy. Euyart, 46 N.W. 
422, 30 Neb. 149, 27 Am.S.R. 391. 


N.J.—Graydon’s Ex’rs v. Graydon, 
23' N.J.Eq. 229 [rev on other grounds 
25 N.J.Eq. 561]. 


N.Y.—Matter of Haight’s Will, 64 
N.Y.S. 1029, 51 App.Div. 310; Whiton 
vy. Harmon, 8 N.Y.S. 119; 54 Hun 552; 
In re Hutchins’ Estate, 263 N.Y.S. 896, 


147 Mise. 462; Cruger v. Phelps, 47 
N.Y.S. 61, 21 Misc. 252; O’Brien v. 
Barkley, 28 N.Y.S. 1049; .Cooper v. 
Clason, 3 Johns.Ch. 521; Cooper v. 
Remsen, 3 Johns.Ch. 382, 5 Johns.Ch. 
459; Potter -v. McAlpine, 3 Dem.Surr. 
108. 


Ohio.—Moores v. Gwynne, 15 Ohio 
Cit: CEN. Sisk. 


Pa.—Tustee’s Estate, 5 Pa.Dist.& 
Co. 749. 

Eng.—In re Moore, 39 Ch.D. 116; 
Wilkinson y. Wilkinson, L.R. 12 Eq. 
604; Cartwright v. Cartwright, 3 De 
G.M.&G. 982, 52 Eng.Ch. %62, 43 Re- 
print 385; Wren v. Bradley, 2 De G. 
&Sm. 49, 64 Reprint 23; Brown v. 
Peck, 1 Eden 140, 28 Reprint 637: HA. 


v. W., 3 Kay & J. 383, 69 Reprint 1157; 
Tennant v. Braie, Toth. TS, 20 Reprint 
128. 


{a] Rule applied—A bequest of 
the partial income of an estate, con- 
ditioned to be increased to its entire 
extent in event of the beneficiary’s 
ceasing to be bound to his wife, car- 
ries the whole income, the condition 
being void as tending to encourage 
divorce. Matter of Haight’s Will, 64 
NiW.S:, 1029)) 5ideAp piv. 3il0: 


[b] Regardless of language em- 
ployed, the condition contravenes pub- 
lic policy and is void where it is ap- 
parent that the.sole object of the tes- 
tator was to induce or encourage a 
separation or divorce amd the means 
employed are calculated to promote 
that result. Matter of Haight’s Will, 
64 N.Y.S. 1029, 51 App.Div. 310. 


62. Witherspoon y. Brokaw, 85 Mo. 
App. 169. 


63. Cal.—Born v. Horstmann, 22 
P. 169, 338, 80 Cal. 452, 5 L.R.A. 577. 


Conn.—Daboll v. Moon, 91 A. 646, 
88 Conn. 387, L.R.A.1915A 311, Ann. 
Cas.1917B 164. 


Kan.—Baker v. Hickman, 273 P. 480, 
127 Kan. 340, 68 A.L.R. 743 (reviewing 
authorities). 


Ky.—Winn v. Hall, 1 Ky... 337. 


Mass.—Coe v. Hill, 86 N.E. 949, 201 
Mass. 15, 14 Prob.Rep.Ann. 108 and 
note. 


Mo.—Williams v. Hund, 258 S.Ww. 
703, 302 Mo. 451, 473 [quot Cyc], 
Snodgrass v. Thomas, 150 S.W. 106, 
166 Mo.App. 608. 


Pa.—in re Rininger’s Estate, 
A. 488, 305 Pa. 203; 
Estate, 83 A. 60, 
A.N.S. 637. 

Tex.—Ellis v. a 71 Sew. .3i, 
30 Tex.Civ.App. 52 


iO sao a Vv. oe 2 A. 161, 58 
Vt. 327 


157 
In re Gunning’s 
234 Pa. 139, 49 L.R. 
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feet during the continuance of an 
tion.°4 
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ties,°® or pay a sum of money to another. 


Wash.—In re Tiemens’ Estate, 277, 
P, 385, 152 Wash. 82, 68 A.L.R. 753; 
In re Nichols’ Estate, 172 P. 1146, i02 
Wash. 303, L.R.A.1918E 986. 


See Ransdell v. Boston, 50 N.E. 111, 
172 Tll)\' 439, 438 L.R.A. 526, 3 Prob. 
Rep.Ann. 156 (holding that a condi- 
tion, whereby a life estate given the 
testator’s son is to be enlarged to a 
fee in case he shall become divorced 
from his present wife, is not void as 
against public policy and good morals, 
where for several years before the 
will was executed the son and his 
wife had lived apart during the 
pendency of divorce proceedings be- 
tween them, and where there are cer- 
tain facts and circumstances which 
go far to sustain the view that the 
testator’s purpose was simply to se- 
cure the gift to his son in the manner 
which, in his judgment, would render 
it of the greatest benefit to him in 
view of the existing relations between 
him and’his wife; but admitting that 
the force of the reasoning in other 
cases is somewhat weakened, as ap- 
plied to this case, by the fact that 
the gift is to a son rather than a 
daughter and conceding further that 
certain language in the will impress- 
es one with the belief that the testa- 
tor desired his son to obtain a divorce 
and conditioned the gift to him witha 
view to encourage that result). 


“The voluntary exercise by a lega- 
tee of a right which the law confers 
is not against public policy, and does 
not avoid a testamentary gift, the 
language of which may show the tes- 
tator had in mind that such a con- 
tingency might arise.” Coe v. Hill, 
86 N.E. 949, 201 Mass. 15, 22, 14 Prob. 
Rep.Ann. 108. 


[a] Condition precedent.—‘“‘The 
condition here imposed is plainly a 
condition precedent. It merely pro- 
vides that, if the legatee, at the time 
the will goes into effect, has a cer- 
tain defined status; that is to say, 
if she is then legally divorced from 
her husband and has not remarried, 
she may take the legacy willed her, 
otherwise not. Such a condition is 
not an inducement to obtain a divorce, 
nor is it in restraint of marriage. A 
condition to have such an effect must 
be a condition subsequent; it must 
provide for a future separation and 
operate as a restraint upon subse- 
quent marriage. It is almost too evi- 
dent to be capable of demonstration 
that this condition does neither of 
these things. Since the will spéaks 
as of the time of the death of the tes- 
tator, no subsequent divorce could 
avail the legatee.” In re Nicols’ Es- 
tate, 172 P. 1146, 102 Wash. 303, 305, 
L.R.A.1918E 986. 


64 Witherspoon vy. Brokaw, 85 Mo. 
App. 169; In re Hughes’ Will, 232 N. 
Y.S. 84, 225 App.Div. 29 [aff sub nom. 


] (9) Name of Beneficiary. Testamenta- 
ry gifts on condition that the beneficiary shall be 
baptized with, or that he shall adopt and assume, a 
certain name are valid,®® provided they are suffi- 
ciently definite to be enforceable®® and there is a gift 
over on failure to comply therewith.®* 


{[§ 1774] (10) Payment or Deduction of Debts or 
Money. A will may create a valid condition preced- 
ent or subsequent that the beneficiary shall pay cer- 
tain debts or expenses,°* discharge certain liabuili- 


WILLS 


existing separa- 


[§§ 1772-1775 


case of pecuniary legacies it is proper to, provide 


for the deduction of certain debts or disbursements 


[§ 1775] (11) 
Character. 


y,79 


In the 


In re Kelley, 168 N.E. 415, 251 N.Y. 
529]; «Wright v. Mayer, 
610, 47 App.Div. 604; Cooper v. Rem- 
sen, 5 Johns.Ch. (N.Y.) 459. See Dus- 
biber v. Melville, 146 N.W. 208, 178 
Mich. 601, 51 L.R.A.N.S. 367 (uphold- 
ing a bequest to a certain woman who 
was, to the testator’s knowledge, liv- 
ing apart from her husband, to be 
given to her if the testator’s execu- 
tor was convinced that it was impos- 
sible for the woman to live with her 
husband, and if she was compelled to 
ave apart from him and support her- 
self). 


[a] Involuntary separation.— 
Where, at the time the wilh was made, 
the beneficiary was incompetent and 
confined in a hospital under a com- 
mitment, it is reasonable to assume 
that the testator had this situation 
in mind; and a testamentary trust 
provision conditioned on her not ‘‘liv- 
ing with her husband,’ construed as 
applying to this situation and not as 
confined to the narrow meaning of 
voluntarily living apart from her 
husband, is not illegal, the plain pur- 
pose of the testator being to provide 
support for the beneficiary while she 
was not living with her husband. 
Paider v. Suchy, 144 N.Y.S. 252, 159 


App.Div. 230, 11 Mills Surr. 528. 
65. U.S.—Webster v. Cooper, 14 
How. 488, 14 L.Ed. 510; Taylor v. 


Mason, 9 Wheat. 325, 6 L.Ed. 101; Hal- 
sey v. Goddard, 86 F. 25. 


Neb.—Smith v. Smith, 90 N.W. 560, 
64 Neb. 563. 


N.Y.—Anonymous, 141 N.Y.S. 700, 
80 Mise. 10, 10 Mills Surr. 207; Mat- 
ter of Jackson’s Will, 20 N.Y.S. 380, 
Pow.Surr, 241. 


Pa.—In re Bruch’s 
185 Pa. 194. 


Eng.—In re Croxon, [1904] 1 Ch. 
252; In re Greenwood, [1902] 2 Ch. 198 
ey on other grounds [1903] 1 Ch. 
49]. 


‘Ont.—Nicholson y. Burkholder, 
Ce BS 163% 


66. Holmes y. Connecticut Trust & 
Safe Deposit Co., 103 A. 640, 92 Conn. 
507, L.R.A.1918E 368; Anonymous, 141 
Piney 700, 80 Mise. 10, 10 Mills Surr. 


[a] Necessity of skill in expression. 
—‘‘The expression of a condition to 
bear testator’s name, or arms, re- 
quires a high degree of technical skill 
or it will fail.” Anonymous, 141 N. 
Y.S. 700, 704, 80 Misc. 10, 10 Mills 
Surr. 207. 


67. See infra § 1779. 


Appa Ala.—Howze v. Davis, 76 Ala. 


Ind.—Schnell v. Schnell, 
432, 39 Ind.App. 556. 


Estate, 39 A. 813, 


21 


80 N.E. 


from the share of a legatee.“? 
tion that the devisee shall have the land so long as 
he pays the taxes on it, with limitation over, is not 
void for uncertainty because not specifying any time 
in which the taxes shall be paid.*? 


A devise on condi- 


Personal Qualities or Traits of 


Provided it is not void for indefiniteness 
and uncertainty,"? a testamentary condition that a_ 
devisee or legatee shall attain or exhibit certain de- 
sirable traits of character or personal qualities will 
be upheld by the courts." 


It is, however, opposed 


’ 


N.Y.—Monjo v. Woodhouse, 78 N. 


62 N.Y.S.|E. 71, 185 NY. 1295, 6 L.R.A.N.S. 746 


and note, 7 Ann.Cas. 135. 


Pa.—Silverthorn’s Estate, 2 Pa.Co. 
393: 


Philippine—Castro  v. 
Philippine 734. 


Va.—Taylor v. Carter, 86 S.E. 120, 
117 Va. 845. 


Ont.—Re Goulet, 10 Ont.L. 197, 6 
Ont.W.R. 161. 


Que.—Hamel v. Proteau, 
Super. 619. 


69. St. John v. Dann, 34 A: 110, 
66 Conn. 401. 


70. Whiting’s Appeal, 35 A. 268, 
67 Conn: 379;, 1 “Prob:Rep.Ann., 670: 
Ditchey v. Lee, 78 N.E. 972, 167 Ind. 
267; Ober v. Seegmiller, 160 N.W. 21, 
180 Iowa 462; Richards v. Richards, 
58 N.W. 926, 90 Iowa 606. 


{a] Legacy.—Scott v. Kramer, 31 
Ohio St. 295. 


[b] Income from certain stock.— 
Te v. Wells, 173 N.E. 676, 254 N.Y. 


71. Bell v. Raymond, 20 Conn. 337; 
Robert v. Corning, 89 N.Y. 225 [aff 
23 Hun 299]. 


Deduction of expenses of contest 
of will see supra § 1765. 


72. Hoselton v. Hoselton, 65 S.W. 
1005, 166 Mo. 182. 


Litao, 54 


15 Que. 


73. Holmes vy. Connecticut Trust 
& Safe Deposit Co., 103 A. 640, 92 
Conn. 507, L.R.A.1918E 368; Mark- 


ham v. Hufford, 82 N.W. 222, 123 Mich. 
505, 81 Am.S.R. 222; 48 L.R.A. 580; 
Jones v. Jones, 123 S.W. 29, 223 Mo. 


424, 25 L.R.A.N.S. 424; Jordan v. 
Dunn, 13 Ont. 267 [aff 15 Ont.App. 
'744]; Re Fox, 8 Ont. 489. 

74. See cases infra this note. 

[a] Rule applied to conditions 
that the beneficiary shall: (1) Be of 
good moral character. Webster v. 


Morris, 28 N.W. 353, 66 Wis. 366, 57 
Am.R. 278. (2) Have good habits 
and good business qualities. Camp- 
bell v. Clough, 51 A. 668, 71 N.H. 181. 
(3) Be capable of making a prudent 
use of the gift. Rushmore v. Rush- 
more, 12 N.Y.S. 776. ¢4) Gease to 
be a spendthrift for a certain length 
of time. Burnham v. Burnham, 48 
N.W. 661, 79 Wis. 557. (5) Conduct 
herself as she has heretofore done, 
until she reaches a certain age. Reuft 
v. Coleman’s Heirs, 3 S.E. 597, 30 W. 
Vale Lie ea(6) Reform or be a re- 
formed man. Cassem y. Kennedy, 35 
N.E. 738, 147 Ill. 660; Markham v. 
Hufford, 82 N.W. 222, 123 Mich. 505, 
48 LRA. 580, 81 Am.S.R. 222, 5 Prob. 
Rep.Ann. 4933 Hawke v. Euyart, 46 
N.W. 422, 30 Neb. 149, 27 Am.S.R. 391; 
Cushman v. Cushman, 102 N-Y.S. 258, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1775-1778] 


to public policy to make a testamentary gift depend- 
ent on the conduct of the husband of the benefici- 
aL yous 


[§ 1776] (12) Possession or Use of Property. 
Although it has been held that a material limita- 
tion on the beneficial use of property given abso- 
lutely by will is void,** conditions as to the use of 
the property devised or bequeathed, which are rea- 
sonable and not repugnant to the estate or interest 
given, may be imposed by the testator.77 A condi- 
tion that no intoxicating liquors shall be sold on the 
premises devised is valid.7* While it has been held 
that there is no illegality in a provision of a will 
which does not eut down the estate of a devisee and 
legatee but merely postpones the time when he 
shall be entitled to possession of the property,?® 
it has also been held that, in the ease of an abso- 
lute gift, a direction to postpone payment of the 
legacy is void as an attempt to circumvent the rule 
of publie policy forbidding restraint in the use of 
property in which no one but the beneficiary has 
any interest.®° 


[§ 1777] (18) Residence of Beneficiary. While 
the courts have frequently sustained conditions pre- 
cedent or subsequent that a devisee or legatee should 
return to, or reside in, a particular place, or occu- 
py the premises devised, ete.,°1 such a condition, as 


116 App.Div.. 763 [aff 84 N.E. 1112, 780, 254 Pa. 88; 


PODS IN. ke 0.00]. (7) Abstain from 
ecard playing (Jordan v. Dunn, 13 Ont. 
267 [aff 15 Ont.App. 744]), (8) associa- 
tion with immoral persons (Onder- 
donk v. Onderdonk, 27 N.E. 839, 127 N. 


81. 


WILLS 


Shallcross’ 
49 A. 936, 200 Pa. 122; 
Estate, 41 Pa.Super. 579. 


Ga.—Lowe v. Cloud, 45 Ga. 481. 
Ind.—Lindsey v. Lindsey, 


[69 C.J.] 671 


applied to a married woman, may be illegal and void 
as tending to cause a'separation from her husband,*? 
or, as applied to an infant, it may be invalid as pre- 
venting parental control®* or not binding as involv- 
ing a choice on his part which he is without power 
to make.** Such a condition must be expressed with 
clearness, so as to avoid uncertainty.®® 


[§ 1778] (14) Other Matters. The courts have 
upheld conditions that an absent beneficiary should 
return within a certain time;*°® that the legatee bury 
testatrix in a certain cemetery;*? that the benefici- 
ary should be in the testator’s employ at the time 
of his decease;** that, in the case of a legacy to a 
church, a certain minister should remain for a cer- 
tain time,*® or that a certain kind of vestment should 
be worn;°° that a portrait be hung and retained in 
a certain place;°! that, in the case of a devise of a 
building to be used for the purposes of a library, the 
name of the testator should be engraved on a marble 
slab to be placed and kept over the main entrance ;°? 
that:the legatee, a charitable society, should under- 
take in writing to the executors to have certain vaults 
in a cemetery painted periodically;°* that the lega- 
tee, an institution, should maintain, support, and 
care for a designated person;°* that the devisee or 
legatee should make a will in favor of a certain per- 
son;°* or that the maney bequeathed should be need- 


heirs on condition that she should re- 
side on the land for life, and should 
she remove permanently therefrom in 
her lifetime, then the lands should 
become the property of T., the condi- 
tion was not void as repugnant to A.’s 
estate in fee previously created there- 


Hstate, 
In re Bennett’s 


45 Ind. 


Y. 196), (9) or the excessive (In fee 552. pieiea poeN Sahih Sy 
Smith’s Estate, 223 N.W. 17, 117 Neb. erty F : -w. 511, | in. Taylor v. McCowen, F ; 
776) (10) use of Hehe CeO liquor, or ee ae v. Irvine, 15 S.W Cal bose 

d Hol 5 necticut Trust res ~ saraeis aye 

eS isate Deposit Co. 105° x 640, "92 Me.—Marston y. Marston, 47 Me. 12g een vy. Wilkinson, L.R. 
Conn. 507, L.R.A.1918E 368; Onder- | 495. foh pote: : 

donk v. Onderdonk, supra; Jordan Md.—Jenkins v. Horwitz, 47 A. 1022, Conditions involving separation 


v. Dunn, supra). 


75. Holmes v. Connecticut Trust 
& Safe Deposit Co., 103 A. 640, 92 
Conn. 507, L.R.A.1918E 368. 


[a] Consequences. — “A conse-| 35 
quence of such a condition, were it 
enforceable, would be that a wife 
entitled to property or income, might 
be penalized for conduct which she 


92 Md. 34; 


345. 


Robertson v. Mowell, 10 
A. 671, 66 Md. 565. 


N.H.—Hart v. Chesley, 18 N.H. 373. 
N.J.—Casper v.. Walker, 33 N.J.Eq. 


N.Y.—Newkerk v. Newkerk, 2 Cai. 


N.C.—Reeves v. Craig, 60 N.C. 208; 


generally see supra § 1772. 
83. In re Morgan, 26 T.L.R. 398. 


Conditions preventing or interfer- 
ing with parental control generally 
see supra § 1769. 


84. Partridge v. Partridge, [1894] 
JEN OS ores yay le 
85. Shuman v. Heldman, 41 S.E. 


510, 63 S.C. 474; Clavering v. Ellison, 


was powerless tocontrol. A situation 
would thus be created which would 
be fraught with infinite injustice to 
her, provocative of marital discord, 
and conducive of longings to escape 
' from the marriage relation. Nor is 
that all. The husband, in such a 
situation, would be furnished with 
a ready and oftentimes potent means 
of exercising a domination over his 
wife, through her fear of the con- 
sequences of noncompliance with his 
wishes, which, in the interest of right 
and of domestic harmony and happi- 
ness, should not be_ permitted.’’ 
Holmes v. Connecticut Trust & Safe 
Deposit Co., 103 A. 640, 92 Conn. 507, 
514, L.R.A.1918E 368. 
76. Smith v. Townsend, 32 Pa. 434. 
77. Wilber v. Wilber, 60 N.Y.S. 
1064, 45 App.Div. 158 [aff 59 N.E. 264, 
165 N.Y. 451]; Chilton’s Estate, 17 Pa. 
Dist.&Co: 539; . Porter v. Porter, 3 
Humphr. (Tenn.) 586; Re Nordheim- 
er, 5 Ont.W.N. 74. 


78, Nudd v. Powers, 136 Mass. 
273. 
79. Elberts v. Elberts, 141 N.W. 


57, 159 Iowa 332; Morss v. Allin, 168 
N.Y.S. 166, 181 App.Div. 79. 
80. In re Schwartz’s Estate, 98 A. 


McQueen v. McQueen, 55 N.C. 16, 62 
Am.D. 205; Manning v. Woff, 22 N.C. 
bee 


Pa.—In re Kern’s Estate, 2 Woodw. 
272. 


Tex.—Cliett v. Cliett, 1 Tex.Unrep. 
Cas. 407; Harrison v. Foote, 30 S.W. 
838, 9 Tex:Civ.App. 576. 


Vt.—Keeler vy. Keeler’s Ex’rs, 39 
Vita 550: 


Va.—Crawford’s Ex’r v. Patterson, 
11 Gratt. (52 Va.) 364. 


. Wis.—Connor vy. Sheridan, 93 N.W. 
835, 116 Wis. 666. 


Eng.—Wynne v. Fletcher, 24 Beav. 
430, 53 Reprint 423; Clavering v. El- 
lison, 8 De G.M.&G. 662,,57 Eng.Ch. 
512, 44 Reprint 545 [aff 7 H.L.Cas. 
707, 11 Reprint 282]; Doe v. Hawke, 
2 East 481, 102 Reprint 453; Woods 
v. Townley, 11 Hare 314, 45 Eng.Ch. 
311, 68 Reprint 1295; Dale v. Atkin- 
son, 3 Jur.N.S. 41. 


’ Ont.—Davis v. McCaffrey, 21 Grant 
Ch. 554. 

[a] Condition in decree.—Where a 
decree, carrying into effect the provi- 
sions of a will, distributed certain 
land to A. for life, remainder to her 


3 Drew. 451, 61 Reprint 975 [aff 8 De 
G.M.&G. 662, 57 Eng.Ch. 512, 44 Re- 
print 545 (aff 7 H.L.Cas. 707, 11 Re- 
print 282)]; Fillingham v. Bromley, 
Turn.&R. 530, 12 Eng.Ch. 530, 37 Re- 
print 1204. 


86. Connor v. Sheridan, 93 N.W. 
835, 116 Wis. 666. 


87. .Matter of Riegle’s Estate, 32 
ee 168, 10 Mise. 491, 1 Gibb.Surr. 


88. White v. Massachusetts Inst. 
of Technology, 50 N.E. 512, 171 Mass. 
84; Kuhn’s Bst., 10 Pa.Dist. 742. 


89. Caw v. Robertson, 5 N.Y. 125 
[rev 3 Barb. 410]. 


90. In re Robinson, [1892] 1 Ch. 


91. In re Gassiot, 70 L.J.Ch. 242. 


92. Jones v. Habersham, 2 S.Ct. 
336, 107 U.S. 174, 27 L.Ed. 401 [aft 
13 F.Cas.No. 7,465, 3 Woods 443]. 


Dv Roche v. M’Dermitt, [1901] Ir. 
94 Livingston v. Gordon, 84 N.Y. 
gues 11 N.Y.Wkly.Dig. 565, 94 N.Y. 
95. 


In re Turner, 4 Ont.L. 578. 
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ed by reason of sickness or misfortune.®® 
may limit the time when the legatee shall have an 
absolute interest, as on majority or otherwise;°? and 
it may make a legacy or devise dependent on the con- 
dition of the estate,®* or conditional on a conveyance 
of property,?® the birth! or failure? of issue, on 
death,* or on a claim of the legacy by the benefici- 


ary.* 


[§ 1779] e. Conditions in Terrorem. 
some jurisdictions,® a condition subsequent attached 
to a bequest of personal property and unaccompanied 
by a gift over in case of its breach is void as in ter- 
Provisions against marriage’ and a 


rorem only.® 


WILLS 


A will 


certain name.! 


[§§ 1778-1779 


rule is most frequently applied, but it is also some- 
times applied to other conditions, such as a econdi- 
tion that a beneficiary shall not make or present any 
claim against the estate’® or that he shall bear a 


The rule does not extend to condi- 


tions precedent!” nor, except in some jurisdictions,** 
does it apply to a devise of land or a legacy charged 


on, or payable out of the income or the proceeds of a 


Except in sale of, land.!4 


contest of the will are the conditions to which the 


96. Garvey v. Garvey, 22 N.E. 889, 
150 Mass. 185. 


97. Calvert v. Boullemet, 15 So. 
363, 46 LaAnn. 1132; Strauss’ Suc- 
cession, 38 La.Ann. 55; Macias’ Suc- 
cession, 31 La.Ann. 127; Pottenger’s 
Ex’x v. Steuart, 3 Harr.&J. (Md.) 347. 


Restrictions on possession or use of 
property see supra § 1776. 

98. Kirkman v. Mason, 17 Ala. 134; 
Board v. Love, 42 S.W. 733, 19 Ky.L. 


1121; Pennsylvania Hospital v. Stew- 
ardson,. 3 Watts & S> (Pa.) $3. 
99. In re Stevens’ Estate, 30 A. 


243, 164 Pa. 209 [aff 11 Lanc.L.Rev. 
1292 Seekright v. Carrington, 1 
Wash. (1 Va.) 45. 


[a] Relinquishment of property 
right.—A requirement that, to receive 
a bequest, the legatee shall relinquish 
some definite property right and like- 
wise procure another to do so af- 
fects no public interest and is il- 
legal as against public policy. Oliver 
v. Wells, 236 N.Y.S. 595, 134 Misc. 893 
[aff 243 N.Y.S. 328, 929 App.Div. 356 
(aff 173 N.E. 676, 254 N.Y. 451)]. 


1. McMasters v. Shellito, 14 Pa. 
Super. 303; In re Hocking, 11898] 2 
Ch. 567; In- re Burrows, [1895] 2 Gn. 
497. 


2. Crawford v. Clark, 36 S.E. 404, 
110 Ga. 729, 6 Prob.Rep.Ann. 15. 


3. Hawaii.—Ninia v. Wilder, 12 


Hawaii 104. 

La.—Langles’ Succession, 29 So. 
739,105 ‘La. 39, 

N.Y.—Williams v. Jones, 60 N.E. 


240, 166 N.Y. 522; Mull v. Masten, 98 
N.Y.S. 746, 113 App.Div. 893. 


‘Tenn.—Harper v. Lovell, 59 S.W. 
337, 105 Tenn. 614, 6 Prob.Rep.Ann. 
248. 


Ont.—Lillie v. Willis, 31 Ont. 198. 


4. Stover’s Appeal, 77 Pa. 282; 
Horrigan v. Horrigan, [1904] 1 Ir. 271 
[aff [1904] 1 Ir. 29]. 


Condition against making claim 
against estate see supra § 1764 


Ignorance of condition see infra § 
1799. 


‘Ds Bradford v. Bradford, 19 Ohio 
St. 546,'2 Am.R. 419; Thompson v. 
Gaut, 14 Lea (Tenn.) 310. 


6 Sherman v. Richmond Hose Co. 
No: 2; 130 N.E. 613,05 230 N.Y. 462; 
Matter of Vandervort’s Hstate, 17 N. 
Y.S. 316, 62 Hun 612; In re Donald’s 
Estate, 267 N.Y.S. 505, 149 Misc. 142; 
In re ‘Bailey's Will, 253 IN'Y.S. 275, 
141 Misc. 748; Pace v. Pace, 73 N.C. 
119; Hanna’s Appeal, 31 Pa. 53; Chil- 
ton’s Estate, 17 Pa.Dist.&Co. 539; Cal- 
vin’s HWst., 18 Pa.Dist. 809; Finegan’s 
Est., 14 Pa.Dist. 297; White’s Estate,, 


For later cases. 


»|N.Y.S. 764, 147 Misc. 


2 Pa.Dist. 207, 


[a] In terrorem is “convenient 
phrase (1) adopted by judges to 
stand in place of a reason for refusing 
to give effect to a valid condition.” 
Hogan v. Curtin, 88 N.Y. 162, 171, 42 
Am.R. 244, 14 N.Y.Wkly.Dig. 307 [aff 
47 N.Y.Super. 250]. (2) “In. ter- 
rorem”’ see In § 7. 


7. D.C.—Kennedy v. Alexander, 21 
App.D.C. 424. 


Ind.—Crawford v. 
Ind. 266, 46 Am.R. 598. 


Md.—Bostick v. Blades, 59 Md. 231, 
43 Am.R. 548; Gough v. Manning, 26 
Md. 347. 


Mass.—Parsons v. Winslow, 6 Mass. 
169, 4, <A Ds Ome 


N.Y.—Hogan v. Curtin, 88 N.Y. 162, 
42 Am.R. 244. See In re Byrnes’ Es- 
tate, 252 .N.¥.S) 587) 141 Mise. 346 
[aff 257 N.Y.S. 884, 235 App.Div. 782, 
aff 184 N.E. 56, 260 N.Y. 465, rearg 


Thompson, 91 


| den 185 N.E. 765, 261 N.Y. 623] (an in 


terrorem clause against remarriage 
of the testator’s widow is futile to 
prevent her election to take against 
the will). 


Pa.—Stroud v. Bailey, 3 Grant 310; 
McIlvaine v. Gethen, 3 Whart. 575. 


Eng.—Wheeler v. Bingham, 3 Atk. 
364, 26 Reprint 1010; Malcolm v. 
O’Callaghan, 2 Madd. 349, 56 Reprint 
363; Stratton v. Grymes, 2 Vern.Ch. 
357, 2s eprint’ 825; Stackpole | vs 
Beaumont, 3 Ves.Jr. 89, 30 Reprint 
909. 


Ont.—Re Hamilton, 1 Ont.L. 10. 


Ss. U.S.—Pray v. Belt, 1 Pet. 670, 
Te Tee Bids 3.09% 


N.Y.—In re Arrowsmith, 147 N.Y.S. 
1016, 162 App.Div. 623, 138 Mills Surr. 


138 [motion den 107 N.E. 1073, 218 
N.Y. 646, and aff 108 N.E. 1089, 213 
N.Y. 704]; In re McArdle’s Will, 264 


876; Brown v. 
O’Barn, 199 N.Y.S. 824, 120 Misc. 550; 
In re Marshall’s Hstate, 196 N.Y.S. 
330, 119 Mise. 407; In re Fox’s Estate, 
186 N.Y.S. 527, 114 Mise. 368; In re 
Kozlay, 171 N.Y.S. 669, 104 Mise. 120; 
In re Title Guarantee & Trust Co., 
L6H CIN SYS. le LOO) IMISGiev2ce iMneire 


Wall, 136 N.Y.S. 452, 76 Misc. 106, 9 
Mills Surr. 141. Contra Matter of 
Stewart’s Will, 5 N.Y.S. 82, 1 Conn. 
Surr. 412. 


Pa.—Cochran v. Cochran, 17 A. 981, 
aot Pa. 486; Chew’s Appeal, 45 Pa. 
228. 


S.C.—Sherwood v. McLaurin, 88 §S. 
E. 368, 103 S.C. 370; Mallet v. Smith, 
27 S.C.Eq. 12, 60 Am.D. 107. 


Va.—-Fifield v. Van Wyck’s Ex’r, 27 
S.E. 446, 94 Va. 557, 64 Am.S.R. 745. 


Eng.—Morris v. Burroughs, 1 Atk. 


What is not gift over. 
tions,!® a mere general gift of the residue is not such 
a gift over as will take the case out of the operation 
of the foregoing rule as to conditions in terrorem;*® 


Except in some jurisdic- 


oo 
oO 
So 


26 Reprint 253; Stevenson v. 
gdon, 31 Beav. 305, 54 Reprint 

Loyd v. Spillet, 3 P.Wms. 344, 
eprint 1094; Cleaver v. Spurling, 
P.Wms. 526, 24 Reprint 846; Powell 
v. Morgan, 2 Vern.Ch. 90, 23 Reprint 
668; Cage v. Russel, 2 Vent. 352, 86 
Reprint 481. 


9. See infra text and notes 10, 11. 
10. Matter of Vandevort’s Estate, 


Be 


in 
re 
R 


wow 
aH 


I Tee ING, SS Oh6, 6 2e> Ehumy CL eo nia e 
Marshall’s Estate, 196 N.Y.S. 330, 119 
Mise. 407. 

11. Anonymous, 141 N.Y.S. 700, 80 


Misc. 10, 10 Mills Surr. 207. 


12. Tilley v. King, 13 S.E. 936, 109 
N.C. 461; Carr’s Estate, 22 A. 18, 138 
Pa. 352; Phillips v. Ferguson, 8 S.B. 
QALY 85 Via. 4509), o dle Amn (SUR: 2.7.8) ae 
L.R.A. 337. 


18. Wright v. Jenks, 261 P. 840, 
124 Kan. 604; Otis v. Prince, 10 Gray 
(Mass.) 581; Drace v. Klinedinst, 118 


Av'907, (275 Paw 266,) 25° AT R.-4.250: 
Contra Chew’s Appeal, 45 Pa. 228; 
McCullough’s Appeal, 12 Pa. 197; 


Stahl’s Appeal, 2 Pa. 301; Lancaster 
v. Flowers, 9 Pa.Dist. 241, 23 Pa.Co. 
613. 


[a] Restriction of alienation.— 
ee v. Jenks, 261 P. 840, 124 Kan. 


14, MO te v. 
Mo.App. 61 


peice at Hoit, 7 A. 856, 42 N.J. 
Hq. 388, 59 Am.R. 43. 


N.Y.—Hogan v. Curtin, 88 N.Y. 162, 
42 Am.R. 244, 14 N.Y. Wkly. Dig. 307 
Laff 47 NY. Super. 250]. Contra New- 
kerk v. Newkerk, 2 Cai. 345. 


Ohio.—Bradford v. Bradford, 
Ohio St. 546, 2 Am.R. 419. 


Tenn.—Thompson vy. Gaut, 14 Lea 
310. Contra Fowlkes v. Wagoner, 
(Ch.A.) 46 S.W. 586. 


Va.—Phillips vy. Ferguson, 8 S.E. 
feta Va.509,"17 ‘Am.S. Rui 78 da Re 


Eng.—Violett v. Bookman, 26 L.J. 
Ch. 308; Cooke v. eRe 15 M.&w. 
727, 1538 Reprint 1044 


15. Graydon’s Ex’rs v. Graydon, 23 
N.J.Hq. 229 [rev on other grounds 
25) IN. JEG SoG te \ 


16. Sherman v. Richmond Hose 
Co., No. 2, 1380 N.E. 618, 230 N-Y. 462 
[att 16 RNG Sea 8) #86 App. Div. 417]; 
In re Arr owsmith, 147 N.Y.S. 1016, 162 
App.Div. 623, 13 Mills 138 [motion den 
LO IN. 1073, 213 N.Y. 646 and aff 108 
N.E. “1089,). 213 N.Y, 704]; 
Bailey’s Will, PAD IEI ON Gesu 2 PATE 
Misc. 748; In re Fox’s Estate, 186 N. 
Wis woes 114 Mise. 368; White's Hs- 
tate, 2 Pa. Dist. 207; Phillips v. Fergu- 
son, 8 S.E. 241, 85 Va. 509, 17 Am-S.R. 


Haydel, 20 


aly) 


developments and changes in the law see Annotations, same title and section number. 


§§ 1779-1781] 


and, except in some jurisdictions,!7 the same is true 


of a gift over to the testator’s estate.18 A gift to 
_heirs may not be a gift over.1® 
[§ 1780] f. Effect of Invalidity.2° By force of 


statutes in some jurisdictions, conditions which are 
contrary to law are to be considered as not written 
or imposed.?! 


Condition precedent. Except in some jurisdic- 
tions,?? an illegal or void condition precedent attach- 
ed to a devise of realty renders the devise itself 
void and ineffective so that the estate does not 
vest,?* even though there is no default or laches on 
the part of the devisee.2* At common law, a like 
rule obtains as to an illegal or void condition pre- 
ceedent attached to a legacy out of personal estate ;?° 
but in equity and under the eivil law, the bequest is 
absolute and good, the condition only being void.?° 
Legacies charged on land are governed by the rules 
peculiar to realty ;?7 and where legacies are charged 
on both real and personal property they will, so far 


78, 1 L.R.A. 887; Wheeler v. Bingham, 
3 Atk. 364, 26 Reprint 1010. 


17. Mickey’s Appeal, 46 Pa. 337. | Se Clausen v. 


WILLS 


G.&Sm. 49, 64 Reprint 23; 
Peck, 1 Eden 140, 28 Reprint 637. 
Leary, 116 A. 623, 624, 
113 N.J.Eq. 324 [cit Cyc] (discussing 


[69 C.J.] 673 


as they are payable out of each species of property, 
be governed by the rules applicable to that species.?% 


Condition subsequent. An illegal or veid eondi- 
tion subsequent annexed either to a devise of realty 
or a bequest of personalty will be disregarded and 
the estate or interest given will be considered as 
vested, absolute, and relieved of the condition.?® 


Invalidity of one of two conditions. Where a de- 
vise is made on two conditions, one of which is void, 
the other, although good by itself, being coupled with 
the void one, will also be rejected.2® However, in a 
particular case, two conditions in a will may not be 
so interdependent that the invalidity of one for un- 
certainty will render the other ineffective.*? 


[§ 1781] 4. Construction, Operation, and Effect*? 
—a. In General. Valid** conditions, restrictions, or 
limitations clearly and plainly created and imposed 
by a testator in his will’ must be given effect.°® 
This is true even of conditions subsequent,?® although 
such conditions are not favored in law*? and are to be - 


32. Cross references: 
Conditions or restrictions as indicat- 


Brown v. 
And 


18. Fifield v. Van Wyck, 27 S.E. 
446, 94 Va. 557, 64 Am.S.R. 745. 


19. Randall v. Marble, 69 Me. Bole, 
31 Am.R. 281; Otis v. Prince, 10 Gray 
(Mass.) 581. 


20, Effect of impossibility of per- 
formance see infra § 1798. 


21. McDonogh’s Ex’rs v. Murdoch, 
15 How. (U.S.) 367, 14 L.Hd. 732 (in 
Louisiana); McCloskey’s Succession, 
27 So. 705, 52 La.Ann. 1122, 5 Prob. 
Rep.Ann. 567; Miciano v. Brino, 50 
Philippine 867. 


[a] For example, where a will 
shows that the testator intended to 
invest his legatee with title, with di- 
rections to make a designated dispo- 
sition, the direction under Civ. Code 
art 1519, is reputed not written, but 
does not affect the validity of the be- 
quest. Succession of Reilly, 67 So. 
27, 136-La. 347. 


22. Brizendine v. American Trust 
& Savings Bank, 101 So. 618, 211 Ala. 
694. Contra Carter’s Heirs v. Car- 
ter’s Adm’rs, 39 Ala. 579. 


23. U.S.—Taylor  v. 
Wheat. 325, 6 L.Ed. 101. 


Ill.—Jackson v. Knapp, 130 N.E. 
524, 297 Ill. 218; Ransdell v. Boston, 
50 N.E. 111, 172 Til. 439, 48 L.R.A. 526, 
3 Prob.Rep.Ann. 156. 


Mich.—Conant v. Stone, 
39, 176 Mich. 654. 


Va.—Phillips v. 
241, 85 Va. 509, 17 Am.S.R. 
A. 837 and note. 


Ont.—Jordan v. Dunn, 13 Ont. 267. 


Mason, 9 


143 N.W. 


Ferguson, 8 S.E. 
Spd Tes 


a4. Jackson vy. Knapp, 130 N.E. 
524, 297 Il. 213. 

@5. Carter’s Heirs v. Carter’s 
Adm’'rs, 39 Ala. 579; Matter_ of 
Haight, 64 N.Y.S. 1029, 51 App.Div. 
310. 


[a] “According to English law 
Adee if the illegal condition is pre- 
cedent there is no gift.”” In re Moore, 
39 Ch.D. 116, 129 


&6. Ransdell v. Boston, 50 N.E. 
DL, 72) 11s 439), 43d A: 4526), 3.Prob. 
Rep.Ann. 156; Matter of MHaight’s 
Will, 64 N.Y-S.. 1029, 51 App.Div. 310; 
In re Farmer’s Will, 163 N.Y.S. 1089, 
99 Misc. 437; Wren v. Bradley, 2 De 
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the point). 
27. 2 Jarman Wills (5th ed) p 9. 


28. Reynish y. Martin, 3 Atk. 330, 
26 Reprint 991. 


29. U.S.—Taylor v. 
Wheat. 325, 6 L.Ed. 101; 
Habersham, 13 F.Cas.No. 
Woods 448 [aff 2 S.ct. 
174, 27 L.Ed. 401]. 


Mich.—Conrad vy. Long, 33 Mich. 78. 


Miss.—Cheairs v. Smith, 37 Miss. 
646; Weathersby v. Weathersby, 21 
Miss. 685. 


Mo.—Jones v. Jones, 123 S.W. 29, 
223 Mo. 424, 25 L.R.A.N.S. 424; With- 
erspoon y. Brokaw, 85 Mo.App. 169. 


N.H.—George vy. George, 47 N.H. 27. 


N.J.—Den ex dem. Trumbull v. Gib- 
bons, 22 N.J.Law 117, 51 Am.D. 253. 


N.Y.—Livingston v. New York, O. 
& W. Ry. Co., 184 N.Y.S. 665, 193 App. 
Div. 523; In re Whalen, 128 N.Y.S. 
320, 143. App.Div. 743;- Matter of 
Haight, 64 N.Y.S. 1029, 51 App.Div. 
310, 612; O’Brien v. Barkley, 28 N.Y. 
S. 1049, 78 Hun 609; Matter of Van- 
dervort’s Estate, 17 N.Y.S. 316, 62 
Hun 612; In re Farmer’s Will, 163 
N.Y.S. 1089, 99 Misc. 437; Anonymous, 
141 N.Y.S. 700, 80 Misc. 10, 10 Mills 
Surr. 207; Cruger v. Phelps, 47 N.Y.S. 
61, 21 Mise. 252. 


Pa.—Philadelphia v. Girard’s Heirs, 
45 Pa. 9, 84 Am.D. 470; Smith v. 
Townsend, 32 Pa. 434; Newell’s Ap- 
peal, 24 Pa. 197; White’s Hstate, 2 Pa. 
Dist. 207; Lewis’ Est.;, Pa; Co. 561. 


R.I.—Manierre v. Welling, 78 A. 
507,82 R.I. 104, Ann.Cas.1912C 1311. 


Eng.—In re Moore, 39 Ch.D. 116; 
Wren v. Bradley, 2 De G.&Sm. 49, 64 
Reprint 23; Egerton v. Brownlow, 4 
H.L.Cas. 1, 10 Eng.Reprint 359. 


[a] Rule applies where a _ condi- 
tion subsequent is void for: (1) Un- 
certainty. Jeffreys v. Jeffreys, 84 L. 
T.Rep.N.S. 417. (2) Unreasonable- 
ness. In re andervort’s Hstate, 17 
INDY.S. 3.b6, 62 bum 612. 


80. Re Babcock, 9 Grant Ch. (Ont.) 
427. 


81. Turner vy. Evans, 106 A. 617, 
134 Md. 238. 


Mason, 9 
Jones -v. 
7,465, 3 

306, LOR Us: 


ing tenancy in common See supra § 
1652. 


Construction as affecting performance 
see passim infra §§ 1794-1820. 


Effect of performance or breach see 
infra § 1794 et seq. 


Imposition of conditions as creating 
Seas 1 trust see infra §§ 1842, 


Substituted legacy as subject to same 
conditions as original legacy see 
Supra § 1471. 


33. Validity of conditions and re- 
strictions see supra §§ 1755-1780. 


34. Creation see supra § 1752. 


35. Johnston v. Gastman, 126 N.E. 
12, 291 Til, 516s" Inere Darrington’s 
Hstate, 248 N.Y.S. 785, 139 Mise. 97; 
In re Baughman’s Estate, 126 A. 58, 
281 Pa. 23. 


[a] Application to accrued shares. 
—When so intended by the testator, 
restrictions placed on original shares 
will apply to shares accruing on the 
death of a legatee. In re Mullen’s 
HEstate, 113 A. 383, 270 Pa. 321. 


{b] Bule applied.—A direction in 
a will that testator’s son-in-law be 
retained and employed at a salary of 
two thousand dollars per year in the 
conduct of a business, left by testa- 
tor with direction that it be carried 
on by his sons as executors, cannot 
be construed as a gift to the person 
directed to be employed. Hughes v. 
Hiscox, 181 N.Y.S. 395, 110 Misc. 141. 


36. Dunne v. Minsor, 143 N.E. 842, 
312 Ill. 333; Wolfe v. Byrne, 219 S.W. 
1, 142) TRenn., 309. 


37. Hawaii.—Scott v. 
Hawaii 338. 


Ill.—Dunne v. Minsor, 143 N.E. 842, 
dil2 TITS S8oe 


Ind.—Aldred v. Sylvester, 111 N.E. 
914, 184 Ind. 542. 


N.Y.—In re Hemstreet’s Will, 
N.Y.S. 1016, 101 Misc. 340. 


Pa.—White’s Estate, 2 Pa.Dist. 207. 


R.J.—City of Providence vy. Payne, 
134 A. 276, 47 R.I. 444. 


Tenn.—Nolfe v. Byrne, 219 S.W. 1, 
142 Tenn. 309; Brannon v. Mercer, 198 
S.W. 253, 1388 Tenn. 415. 


Vt.—President and Fellows of Mid- 
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strictly construed.*8 A condition subsequent does 
not prevent the estate or interest from vesting nor 
the title from passing in the first instance on the 
death of the testator.2® Where a will is correctly 
drawn the court will not, by construction, extend a 
condition beyond the natural meaning of the words 
used.4° In the absence of a clear demonstration of 
a contrary intent, words of survivorship are constru- 
ed to relate to the death of the testator;* and in the 
case of a primary gift to two persons, with a fur- 
ther provision that in the event of the death of ei- 
ther the survivor shall take all subject to certain con- 
ditions subsequent, the subsequent limitations on 
the death of either become inoperative where both 
are alive at the death of the testator.*? 


Two or more testamentary instruments. Unless 
there is something to indicate a contrary intent, any 
gift made by a codicil is subject to conditions im- 
posed generally by the original will.4® However, in 
the case of two distinct wills made at different times, 
‘conditions contained in the earlier one will not be 
imported into the later one where the later one in 
terms makes an unqualified and unconditional be- 
quest, does not refer to the earlier one, and does not 
disclose an intent that the gift shall be subject to 


conditions prescribed in the former will.** 


dlebury College v. Central Power Cor- 
pen of Vermont, 143 A. 384, 101 
Vt. 325. 46. 

aH In re Hemstreet’s Will, 167 N. | Conn. 379; 
Y.S. 1016, 101 Misc. 340; Drace v.|Conn. 517. 
Klinedinst, 118 A. 907, 275 Pa. 266, 
ey TNA S 1250; White’s Hstate, 2 Pa. 
Dist. 207; Brannon vy. Mercer, 198 S. 
Wie apie; 138 Tenn. 415; Ridgway v. 


WILLS 


Conn.—Cross y. Robinson, 21 
Williams v. Robinson, 16 


Ill.—Illinois Christian Missionary 
Soc. v. American Christian Mission- 
ary Soc; 115 NB. 128," 277 Tl. 


[§§ 1781-1782 


Restriction of alienation or use of property.+® 
Conditions, or alleged conditions, in restraint of 
alienation are not favored in the construction of a 
will;4® they are construed with the utmost strict- 
ness*’ so that the restraint shall not be extended.*5 
Also all restrictions as to the use of property are to 
be strictly construed.*® 


Offer to sell or exchange. The usual rules which 
govern offers to contract®® apply to a legacy which 
is in effect an offer by the testator to sell or barter 
and exchange.®+ 


[§ 1782] b. Forfeiture Clause.°? A forfeiture 
clause in a will is to be strictly construed®* against 
a forfeiture®* and reasonably construed in favor of 
the beneficiary.®°> The courts will construe a pro- 
vision in a will in a way to avoid a forfeiture if it 
is possible to do so without rendering the use of 
the language fantastic®® or without putting an un- 
authorized construction on the words.°’ No wider 
scope is to be given the language employed than is 
plainly required.®* Nevertheless, a forfeiture clause, 
when valid,®® is to be given effect according to the 
intent of the testator;®° and the court is not re- 
quired to put a strained or overtechnical construc- 
tion on the language employed.*! 


eee life estate to fee see Supra|inug’ breach see infra § 1802. 


49. Madigan v. Burns, 58 N.H. 12; 
Raynes v. Raynes, 54 N. ish 201; Ver- 
non v. Vernon, 53° NUYer3s bade 


50. See contracts §§ 52-121. 


51. Oliver v. Wells, 243 N.Y.S. 328, 
229 App.Div. 356 [aff 236 N.Y.S. 595, 


193. 134 Misc. 893, aff 173 N.E. 676, 234 N. 


Woodhouse, 7 Beav. 4377, 49 Reprint 
1134; Jones v. Suffolk, 1 Bro.Ch. 528, 
28 Reprint 1278. 


39. Ill.—Jackson v. Knapp, 130 N. 
E. 524, ZO lie eS: 


Kan.—Campbell v. Durant, 202 P. 
841, 110 Kan. 30. 


Mass.—Bell v. 
721, 217 Mass. 254 


N.J.—Clausen v. Leary, 166 A. 623, 
113 N.J.Eq. 324. 


N.Y.—In re Mahlstedt’s Will, 250 
N.Y.S. 628, 140 Misc. 245 [mod on oth- 
er grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]. 


[a] Condition not creating con- 
tingent interest.—There is no doc- 
trine that, if there is a limitation in 
a will which by itself gives a vested 
estate, and a condition is afterward 
added, on a breach of which the estate 
is to go over, the limitation and the 
condition will be construed into a 
contingent devise. Clavering vy. El- 
lison, 7 H.L.Cas. 707, 11 Reprint 282 
[aff 8 De G.M.&G. 662, 5/ Eng.Ch. 512, 
44 Reprint 545 (aff 3 Drew. 451, 61 
Reprint 975)]. 


40. Shaver’s Adm’r v. Ewald’s 
Ex’r, 134 S.W. 906, 142 Ky. 472 [reh 
den 136 S.W. 130, 148 Ky. 160]. 


41. See supra § 1364. 


42. In re Guenard’s Hstate, 266 N. 
ee 770, 149 Misc. 182. 


3. In re Bergland’s Estate, 182 
iP O71, 180 Cal. 629, 5 A.L.R. 1363. 


44. In re Bergland’s Estate, supra. 


45. Attempted restraint or limita- 
tion on alienation as not: 


Cutting down devise of fee see supra 


§ 1525 


Nesmith, 104 N.E. 


ere v. Pelzer, 265 S.W. 32, 
204 Ky. 644. 


pee) v. Brown, 
45 RI. 210. 


Pe ywere ae v. Faught, 45 U.C.Q.B. 


[a] “Courts will not resort to un- 
natural or strained construction of 
the language used in a will to create” 
a restriction of the power of a devi- 
see to alien or incumber devised real- 
ty. Grand Island Trust Co. v. Snell, 
(Neb.) 249 N.W. 298, 295. 


[b1 Construction against intent to 
contravene law or public policy.—(1) 
A construction compelling an infer- 
ence of intent to contravene public 
policy against restraint of alienation 
will be avoided, if possible. In re 
Mereto’s Estate, 166 A. 893, 311 Pa. 
374. (2) The court should seek for 
some intent more consistent with law 
than one to put a restraint on alien- 
tion which would render the condi- 
tion void. Watts v. Griffin, 50 S.E. 
218, 137 N:C. 572. 


[ec] Ambiguity—(1) A restriction 
on sale will not be implied from am- 
biguous words. In re Drew, 1 Ont.L. 
575. (2) Ambiguous qualifications 
to restraints against alienation will 
be construed so as to provide for the 
entire removal of restraints rather 
than only partial ones. Cahill v. 
Pelzer, 265 S.W. 82, 204 Ky. 644, 


47. Illinois Christian Missionary 
Soc. v. American Christian Missionary 
Soc., 115 N.E. 118, 277 Ill. 198; Broth- 
os v. McCurdy, 36 Pa. 407, 78 Am.D. 


48, Illinois Christian Missionary 
Soc. v. American Christian Mission- 
ary Soc., 115 N.E. 118, 277 Ill. 193. 


Matters permitted or not constitut- 


121 A. 209, 


encoun 


52. Breach constituting forfeiture 
see passim infra §§ 1794-1820. 


53. Lobb v. Brown, 281 P. 1010, 
208 Cal. 476; In re Kitchen, 220 P. 
301, 192 Cal. 384, 30 A.L.R. 1008; In 
re Seipel’s Estate, (Cal.App.) 19 P. 
(2d) 808; Trustees of Lone Oak 
Graded School Dist. v. Gentry, 295 S. 
W. 10638, 220 Ky. 708. 


[a] BRule applies to condition 
against contest of will—Lobb v. 
Brown, 281°) P,.1010;. 208 Calw4765" im 
re Bergland’s Estate, 182 P. 277, 180 
Cal. 629,..5 A.L.R. 1363s) In sre, Bele 
Bee Estate, 231 N.Y.S. 9, 182 Mise. 


54. La Rocque v. Martin, 176 N.E. 
734, 344 Ill. 522; In re Davis’ Estate, 
118 A. 645, 275 Pa. 126. 


55. La Rocque v. Martin, 176 N.B. 
734, 344 Ill. 522; In re Wall, 136 N.Y. 
S. 452, 76 Mise. 106; In re Davis’ Es- 
tate, 118 A. 646,°275 Pa. 126; 


56. Beck v. Bailey, 168 N.E. 220, 
32 Ohio App. 423. 


57. Beck v. Bailey, supra. 


5& In re Kitchen’s Hstate, 220 P. 
301, 192 Cal. 384, 30 A.L.R. 1008; In re 
Seipel’s Estate, (Cal.App.) 19 P.(2d) 
808; In re Blackburn’s Estate, 2 P. 
(2d) 191, 115 Cal.App. 571. 


59. See supra § 1779. 
60. In re Kitchen’s Hstate, 220 P. 
801, 192 Cal. 384, 30 A.L.R. 1008; In 


re Bergland’s Estate, 182 P. 277, 180 
Cal. 629, 5 A.L.R. 1368; In re Seipel’s 
Estate, (Cal.App.) 19 P. (2d) 808. 


Mode of enforcing forfeiture see in- 
fra § 1801. 


61. In re Kitchen’s Estate, 220 P. 
301, 192 Cal. 384, 30 A.L.R. 1008. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1783] 


[§ 1783] ce. Whether Conditions Are Precedent or 
Subsequent—(1) In General. Conditions in a will 
may be precedent or subsequent.°? A condition pre- 
cedent is one which must happen or be fulfilled or 
performed before the estate or interest can vest,°* 
while a condition subsequent is one whose happening, 
fulfillment, failure, nonperformance, or breach, ac- 
cording to "the form of the condition, will determine, 
defeat, divest, curtail, or abridge an estate or in- 
terest already vested,°* and the test of the differ- 
ence between the two is whether the act or event 
on which the estate depends is to be done or happen 
before or after the estate is to vest.®* 
particular®® or technical®? words which indicate the 
difference between conditions precedent and subse- 
the question is always one of the testator’s 
which is to be gathered from the whole®?® 
will,*° construed in the light of applicable princi- 
If the language of the particular clause or 
of the whole will shows an intent of the testator that 


quent; 
intention®§ 


ples.74 


62. Jll.—Jackson v. Knapp, 130 N. 
HW. 524, 297 Till. 213. 
Me.—Drew v. Wakefield, 


N.Y.—In re Mahlistedt’s Will, 250 
N.Y.S. 628, 140 Misc. 245 [mod on oth- 
er grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]. 


Tenn.—Cannon v. Apperson, 14 Lea 
3 


54 Me. 291. 


Wis.—Merrill v. Wisconsin Female 
College, 43 N.W. 104, 74 Wis. 415. 


63. Richards v. Richards, 136 N. 
E. 417, 303 Ill. 306; Maguire v. City 
of Macomb, 127 N.E. 682, 293 Ill. 441; 
Jacobs v. Ditz, 102 N.E. 1077, 260 
Ili. 98; In re Baechler’s Will, 202 
N.Y.S. 485, 121 Misc. 691 [aff 213 N. 
YS. 159, 215 App. Div, (9 lta. Ini .re 
Scott’s Will, 204 N.Y.S. 478. 


Necessity of performance see in- 
fra § 1794. 


64. Richards v. Richards, 136 N. 
E. 417, 303 Ill. 306; Maguire v. City of 
Macomb, 127 N.E. 682, 293 Ill. 441; 
In re Baechler’s Will, 202 N.Y.S. 485, 
121 Mise. 691 [aff 213 N.Y.S. 759, 215 
App.Div. 797]; In re Scott’s Will, 204 
N.Y.S. 478. 


Effect of breach see infra § 1794. 


65. Dunn v. Minsor, 143 N.E. 842, 
812 Ill. 333; Bullard v. Village of Al- 
bion, 217 N.Y.S. 849, 128 Misc. 292. 


66. Burnett v. Strong, 26 Miss. 116. 


[a] Same words may indifferent- 
ly indicate either a condition preced- 
ent or a condition subsequent accord- 
ing to the intention of the testator. 
Brannon v. Mercer, 198 S.W. 258, 138 
Tenn. 415; Acherley v. Vernon, Willes 
153, 125 Reprint 1106. 


[b] Condition precedent.—(1) No 
form of words will constitute a con- 
dition precedent, when the intentions 
of the testator, to be collected from 
every part of ‘the will, clearly indi- 
cate a different purpose. Stark v. 
Smiley, 25 Me. 201; Clausen v. Leary, 
166 A. 623, 113 N.J.Eq. 324; Martin v. 
Ballou, 13 Barb. (N.Y.) 119. (2) The 
use of the words “condition preced- 
ent” is not conclusive. Winn v. 
Tabernacle Infirmary, 69 S.E. 557, 135 
Ga. 380, 32 L.R.A.N.S. 512; Cronin 
v. Cronin, 145 N.E. 619, 314 Ill. 345. 


67. U.S.—Finlay v. King’s Lessee, 
3 Pet. 346, 7 L.Ed. 701. 
Ill.—Jackson v. Knapp, 130 N.E. 


524, 297 Ill. 213; Maguire v. City of 
Macomb, 127 N.E. 682, 293 Ill. 441. 


Kan.—Hawkins v. Hansen, 142 P. 
280, 92 Kan. 740, L.R.A.1915A 95 [den 


WILLS 


precedent.?? 


There are no 


have already g 


reh 139 P. 1022, 92 Kan. 73, L.R.A. 
1915A 90]. 


Me.—Birmingham v. Lesan, 1 A. 
151, 77 Me. 494. 
Neb.—Gotchall v. Gotchall, 154 N. 


W. 243, 98 Neb. 730. 


N.Y.—Booth v. Baptist Church of 
Christ, 28 N.E. 238, 126 N.Y. 215; In 
re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Misc. 245 [mod on other grounds 
254 N.Y.S. 1011, 234 App.Div. 891]; 
Bullard v. Village of Albion, 217 N. 
Y.S. 849, 128 Mise. 292; In re Scott’s 
Will, 204 N.Y.S. 478. 


Tenn.—Brannon vy. Mercer, 198 S.W. 
253, 188 Tenn. 415; Cannon y. Apper- 
son, 14 Lea 553. 


Va.—Wenner v. George, 106 S.E. 
365, 129 Va. 615; Burdis v. Burdis, 30 
S.E. 462, 96 Va. 81, 70 Am.S.R. 823. 


W.Va.—Reuff v. Coleman’s Heirs, 3 
S.E. 597, 30 W.Va. 171. 


68. U.S.—Finlay v. King’s Lessee, 
3 Pet. 346, 7 L.Ed. 701; Taylor v. Ma- 
son, 9 Wheat. 325, 6 L.Ed. 101. 


Tll.— Maguire v. City of Macomb, 
127 N.E. 682, 298 Ill. 441. 


Ky.—Carroll v. Carroll’s Ex’r, 58 
S.W.(2d) 670, 248 Ky. 386. 


Mich.—Scott v. Roethlesberger, 146 
N.W. 307, 178 Mich. 581. 


Miss.—Burnett vy. Strong, 26 Miss. 
116. 


Neb.—Gotchall v. Gotchall, 
W. 248, 98 Neb. 730 


N.Y.—Booth v. Baptist Church of 
Christ, 28 N.E. 238, 126 N.Y. 215; In 
re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Misc. 245 [mod on other grounds 
254 N.Y.S. 1011, 234 App.Div. eae 
Bullard v. Village of Albion, 217 N.Y 
S. 849, 128 Misc. 292; In re Scott’s 
Will, 304 N.Y.S. 478. 


Pa.—In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 352, 76 A.L.R. 1339 
[cit Cyc]. 

R.I.—Phillips v. Wood, 15 A. 88, 
WOME ola 


Tenn.—Cannon y. Apperson, 14 Lea 


154 N. 


69. Maguire v. City of Macomb, 
127 NE. 682, 293 li. 441; Scott vy. 
Roethlesberger, 146 N.W. 307, 178 
Mich. 581; Burnett v. Strong, 26 Miss. 
116; In re Mahtstedt’s Wili, 250 N.Y. 
S. 628, 140 Mise. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]; Bullard v. Village of Al- 
bion, 217 N.Y.S. 849, 128 Mise. 292; 
In re Scott’s Will, 204 N.Y.S. 478. 
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the act on which the estate depends must be per- 
formed before the estate can vest, the condition is 
On the other hand where the language 
ef the will shows an intent to vest title in the benefi- 
clary on the will becoming operative™? and the per- 
formance of the condition is not necessarily to pre- 
cede the vesting of the estate, but may accompany or 
follow it,“* the condition is subsequent. 
stances, it may be immaterial whether a particular 
condition is precedent or subsequent,*® as where 
there has been no performance and the time there- 
for has expired.*° 


Position in will. A condition may be considered as 
precedent where it is incorporated into the gift?? 
and subsequent where it is added after words which 
given a vested interest.7§ 


In some in- 


Testamentary provision that devise shall be void 
on breach or nonperformance of a condition shows 
or tends to show that the condition is subsequent, 


70. Taylor v. Mason, 9 Wheat. (U. 
.) 325, 6 L.Ed. 101; Carroll v. Car- 
roll’s Bx’r, 58 S.W.(2d) 670, 248 Ky. 
386; In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 76 A.L.R. 1339. 


“1... Carroll _v. Carrols Hx mi24s 
Ky. 386, 58 S.W.(2d) 670. 


[a] Distinction is matter of con- 
struction.—Maguire v. City of Ma- 
comb, 127 N.E. 682, 293 Ill. 441; Wen- 
ner v. George, 106 S.E. 365, 129 Va. 
615; Burdis v. Burdis, 30 S.E. 462, 
96 Va. 81, 70 Am.S.-R. 823. 


[b] That which may be condition 
precedent in deed (1) may be a con- 
dition subsequent in a will. Jen- 
nings v. Gower, 1 Cro.Eliz. 219, 78 
Reprint 475. (2) Condition precedent 
in deed see Deeds §§ 368, 369. 


72. Finlay v. King’s Lessee, 3 Pet. 
(U.S.) 346, 7 L.Ed. 701; Gotchall v. 
Gotchall, 154 N.W. 243, 98 Neb. 730; 
Burdis v. Burdis, 30 S.E. 462, 96 Va. 
81, 70 Am.S.R. 823. 


73. Finlay v. King’s Lessee: 3 Pet. 
(U.S.) 346, 7 L.Ed. 701; Smith v. 
Smith, 90 N.W. 560, 64 Neb. 563; 
Bell County Vv. Alexander, 22 Tex. 350, 
73 Am.D. 268 


74. speak ayers v. Minsor, 143 N. 
BE. 842, 312 Ill. 333; Jackson v. Knapp, 
130 N.E. 524, 297 Ill. 213. 


Kan.—Hawkins v. Hansen, 142 P. 
280, 92 Kan. 740, L.R.A. 1915A 95 [den 
reh (139) BP.) 1022;-92 Kans 73) Taek As 
1915A 90]. 

Neb.—Smith v. Smith, 90 N.W. 560, 
64 Neb. 563. 

Tenn.—Brannon v. Mercer, 
W. 253, 188 Tenn. 415. 


Va.—Burdis v. Burdis, 30 S.E. 462, 
96 Va. 81, 70 Am.S.R. 823. 


[a] Test criticized.—It is said 
that this test amounts to little more 
than the remolding and elaboration of 
definitions and is of as little practical 
use as are most general rules of con- 
struction. Gardner Wills p 516. 


75. Wright v. Page, 10 Wheat. (U. 
S.) 204, 6 L.Ed. 303; Boggess v. Crail, 


LOSS. 


5 S.W.(2d) 906, 224 Ky. 97; Drew v. 
Wakefield, 54 Me. 291. 
76. In re Hillis’ Estate, (Iowa) 


247 N.W. 499; 
Me. 291. 
a for performance see infra § 
77. Hoblit vy. Howser,’ 170 
257, 338 Ill. 328, 71 A.L.R. 1046. 


78. Tappan’s Appeal, 52 Conn. 412: 
Hoblit v. Howser, 170 N.E. 257, 338 
Ill. 328, 71 A.L.R. 1046. 


Drew v. Wakefield, 54 


N.E. 
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rather than precedent,’® as such a provision would 
be unnecessary in the case of a condition preeedent.®° 


Consideration. 


precedent.*! 


[§ 1784] (2) Preference of Conditions Subse- 
As the law favors the vesting of estates,*? 
the courts, in construing a will, prefer conditions 
subsequent to conditions precedent** and, in a case of 
doubt as to the testator’s intention, will construe a 
condition to be subsequent rather than precedent®* 
where it is possible to do so without violating some 
So, an apparent condition attach- 
ed to a gift will, when possible, be construed either 


quent. 


established rule.8® 


79. 
Pr. (N.Y.) 389; Brannon v. Mercer, 
198 S.W. 2538, 138 Tenn. 415. 


80. Brannon v. Mercer, 198 S.W. 
258, 138 Tenn. 415. 


81. U.S.—Finlay v. King’s Lessee, 
3 Pet. 346, 7 L.Ed. 701; Yale College 


v. Runkle, 8 F. 576, 10 Biss. 300. 


Ala.—Vaughan vy. Vaughan’s Heirs, 
30 Ala. 329; Kirkman v. Mason, 17 
Ala. 134. . 


Conn.—Seeley v. Hincks, 31 A. 533, 
65 Conn. 1; Tappan’s Appeal, 52 Conn. 
412; Piatt v. Platt, 42 Conn. 330. 


Ga.—Bowman v. Long, 23 Ga. 242. 


Ijl.—Maguire v. City of Macomb, 
127 N.H. 682, 293 Ill. 441; Nevius v. 
Gourley, 95 Til. 206; Jennings v. Jen- 
nings, 27 Ill. 518. 


Ind.—Lindsey v. Lindsey, 45 Ind. 
552; Petro v, Cassiday, 13 Ind. 289; 
Stone v. Huxford, 8 Blackf. 452; 
Cross v. Carson, 8 Blackf. 138, 44 Am. 
D. 742. 


Iowa.—Woodward v. 
Iowa 533. 


Me.—Birmingham v. Lesan, 1 A. 
151, 77 Me. 494; Marston v. Marston, 
47 Me. 495; Robbins v. Gleason, 47 
Me. 259; Stark v. Smiley, 25 Me. 201. 


Mad. ; 
Maddox v. Negro Price, 17 Md. 413; 
Creswell’s Lessee v. Lawson, 7 Gill 
& J. 227; West v. Biscoe, 6 Harr.&J. 
460. 


Mass.—Brennan v. Brennan, 71 N.E. 
80, 185 Mass. 560, 102 Am.S.R. 363, 9 
Prob.Rep.Ann. 323; Bradstreet v. 
Olark, 21 Pick. 3895 Ward. v.- Ward; 
15 Pick. 511; Hayden v. Stoughton, 
5 Pick. 528; Minot v. Prescott, 14 
Mass. 496. 


Mich.—Markham v. Hufford, 82 N. 
W. 222, 123 Mich. 505, 81 Am.S.R. 222, 
48 L.ReA. 580; Johnson v. Warren, 
42 N.W. 74, 74 Mich. 491; Calkins v. 
Smith, 1 N.W. 1048, 41 Mich. 409; 
Conrad vy. Long, 33 Mich. 78. 


Miss.—Cheairs v. Smith, 87 Miss. 
646; Burnett v. Strong, 26 Miss. 116. 


N.H.—Smith v. Jewett, 40 N.H. 530; 
Veazey v. Whitehouse, 10 N.H. 409. 


N.J.—Jackson v. Kip, 8 N.J.Law 


Walling, 381 


241; Reynolds v. Denman, 20 N.J.Eq. 
218: Ely v. Ely’s Bx'rs, 20 N.J.Ba. 
43. 


N.Y.—Booth v. Baptist Church of 
Christ, 28 N.H. 238, 126 N.Y. 215; Bar- 
ruso v. Maddan, 2 Johns. 145. 


N.C.—Tilley v. King, 13 S.E. 936, 
109 N.C. 461. 


Pa.—In re Thompson’s Hstate, 155 
Ae 925; 304 Pan -349, (60 ALAR. 1339): 


The fact that a condition involves 
something in the nature of a consideration is a cir- 
cumstanee in favor of construing it as a condition 


WILLS 


as a condition subsequent®® or 
and not preventing vesting or operating to cause a 
forfeiture if broken.*? 


[§ 1785] (3) Presence or Absence of Gift Over 
or Forfeiture Provision. 


[§§ 1783-1786 


as imposing a trust 


The presence or absence 


of a devise or limitation over on nonperformance 


preeedent. 


Brownson v. Gifford, 8 How.1; Campbell v. McDonald, 10 Watts 179. 


R.I.—Sammis v. Sammis, 14 RI. 
123; Clapp v. Clapp, 6 R.I.°129. 


S.C.—Moore v. Perry, 20 S.E. 200, 42 
SsCncOr. LUAUrens: Viduucass) 2 Sues 
Hige 2U7- 


Tenn.—Cannon vy. Apperson, 14 Lea 
53. 


Vt.—Casey v. Casey, 55 Vt. 518; 
Dunbar v. Dunbar, 3 Vt. 472. 


Va.—Rhett v. Mason’s Ex’x, 
Gratt. (59 Va.) 541. 


Wis.—Merrill v. State Female Col- 
lege, 48 N.W. 104, 74 Wis. 415. 


Eng.—In re Welstead, 25 Beav. 612, 
53 Reprint 770; Acherley v. Vernon, 
Willes 153, 125 Reprint 1106. 


82. See supra § 1681. 


83. Power v. Power, 130 N.E. 313, 
296 Ill. 611; Bullard v. Village of 
Albion, 217 N.Y.S. 849, 128 Mise. 292; 
In re’ Scott's Will, 204 N.Y.S. 478; 
Mountain Park Institute v. Lovill, 153 
Soke 11456198) N.Cs (6429 Brannon?’ v. 
Mercer, 198 S.W. 253, 188 Tenn. 415. 


84. Jackson v. Knapp, 130 N.E. 524, 
297 Ill. 218; Petition of Norris, 125 A. 
84, 46 R.I. 57; Phillips v. Wood, 15 
AY, 88,6. R274. 


[a] Necessity of clear intent to 
create condition precedent.—‘‘The in- 
tention to create a condition precedent 
which would prevent the vesting of 
title is not lightly to be inferred, but 
must clearly appear to have been in 
the mind of the testator.” Bell v. 
eee 104 N.E. 721, 217 Mass. 254, 


18 


85. Petition of Norris, 
84, 46 RI. 57. 


86. U.S.—Sherman vy. American 
Cong, Assoc) 113° EB. 609, 61 CCAS 329 
[aff 98 BY 495]. 


Ill.—Hinrichsen v. Hinrichsen, 50 
ae 135, 172 Ill. 462, 3 Prob.Rep.Ann, 
38 

N.Y.—Matter of Raab’s wae 
Y.S. 1048, 42 App.Div. 141 


Pa.—See In re Louck’s Wetdte, 52 A. 
191, 203 Pa.St. 278 (holding that the 
impossibility of fulfilling the condi- 
tion by the death of the person di- 
rected to be supported does not di- 
vest the remainder). 


125 A. 


58 N. 


Ont.—Clarke v. Darraugh, 5 Ont. 
140; Lundy v. Maloney, 11 U.C.C.P. 
143. 

87. Ill—kKratz vy. Kratz, 59 N.E. 


519, 189 Ill. 276. 


Ind.—Gingrich v. Gingrich, 45 N.BE. 
101, 146 Ind. 227. 


Kan.—Votapka v. Votapka, 14 P. 


respectively indicates that a condition is*® er is not®® 
Also, the presence or absence of a pro- 
vision for forfeiture respectively indieates that a 
condition is®® or is not®! subsequent. 


[§ 1786] (4) Condition Requiring Lengthy or 
Continued Performance. 
eannot be complied with instantly®? or by a single, 
definite act,°? but requires time®* or continuous ac- 
tion®® for its performance, is a strong cireumstance 


The fact that a eondition 


(2d) 732, 136 Kan. 224, 


Ky.—Joe v. Hart’s Bx’rs, 
Marsh. 349. 


Mich.—McCarty v. 
513, 87 Mich. 48. 


N.J.—Patterson v. Madden, 36 A. 
273, 54 N.J.lq. 714. 


N.Y.—Post v. Hover, 33 N.Y. 593 
[aff 30 Barb. 312]; Button v. Button, 
67 N.Y.S. 925, 57 App.Div.. 297. See 
In re-Traver, 55 N.E. 406, 161 N.Y. 54. 


N.C.—Kirkpatrick y. Rogers, 41 N. . 
On TEKS 

Pa.—King’s Estate, 11 Pa.Dist. 86, 
26 Pa.Co. 217; Louck’s Estate, 15 
YorkLeg.Rec. 181. See In re King’s 
Estate, 54 A. 1094, 205 Pa.St. 416. 


2 J.J. 


Fish, 49 N.W. 


Wis.—McManany v. Sheridan, 51 
N.W. 1011, 81 Wis. 538. 
Ont.—Hamilton v. McKellar, 26 


Grant Ch. 110. 


88, Maguire v. City of Macomb, 127 
N.E. 682, "293 Ill. 441. 


89. Schrader v. Schrader, 139 N. 
W. 160, 158 Iowa 85. See Grubbs v. 
Grubbs, 227 S.W. 272, 190 Ky. 258 
(the condition, even though precedent, 
will be construed to be subsequent). 


90. Nevitt v. Woodburn, 60 N.E. 
500, 190 Ill. 283 [rev 82 Tll.App. 649}. 


Chile Maguire V. City of Macomb, 
127 N.H. 682, 293 Ill. 441. 


92. Taylor v. Mason, 9 Wheat. (U. 
S.) 325,.6 D.ba@s 101. 


93. Dunne v. Minsor, 143 N.E. 842, 
Slo llc 

94. Fla.—ZJenkins v. Merritt, 17 
Pla. 304. 

Me.—Marwick v. Andrews, 25 Me. 
525. 

Md.—Hammond vy. Hammond, 55 
Md. 575. 

Emery, 10 Pick. 


Mass.—Merrill v. 
le 


Tenn.—Brannon v. Mercer, 198 S.W. 
2538, 138 Tenn. 415; Cannon vy. Apper- 
son, 14 Lea 553. 


Ing.—Duddy v. Gresham, L.R. 2 Ir. 
442: Gulliver v. Ashby, 4 Burr. 1929, 
98 Reprint “4; Peyton v. Bury, 2° P. 
Wms. 626, 24 Reprint 888; Popham 
v. Bampfield, 1 Vern.Ch. 79, 33 Reprint 
325. 


85. U.S.—VField v. Drew Theologi- 
cal Seminary, 41 F. 3871. 


eg A ase v. Merritt, 17 Fla. 
304. 


Ga.—Winn vy. Tabernacle Infirmary, 
i aa 557,185 Ga. 388, 33 L.R.A.N. 
5 5 


Md.—HEllicott v. Bilieett, 45 A. 183, 


lor later cases, developments and changes in the law see Annotations, same citle and section number. 


-§§ 1786-1788] 


indicating a condition subsequent rather than preced- 
A like indication may arise from the fact that 
the time for performanee is indefinite;°® but it is 
held that the fact that the time for performance is 
definitely limited to one year is a circumstance indi- 


ent. 


cating a condition precedent.°®* 


[§ 1787] (5) Implication of Title, Possession, or 
Directions for the payment of a charge 
on a gift which implies possession of the fund or 
property bequeathed or devised are commonly not 
treated as conditions precedent ;°* and where it ap- 
pears from the language of the will and the cireum- 
stances that the receipt, title, possession, or enjoy- 
ment of the property is necessary to enable the devi- 
see to perform the condition, the indication is that 


Enjoyment. 


the condition is not precedent.? 


90 Md. 321, 48 L.R.A. 58. 


Minn.—Davis v. Hancock, 104 N.W. 
299, 95 Minn. 340. 


N.Y.—In re Baechler’s Will, 202 N. 
Y.S. 485, 121 Misc. 691 [aff 213 N.Y.S. 
759, .215 App.Div. 797]. 


Pa.—Calvin’s Est., 35 Pa.Co. 545; 
Keiper’s Estate, 5 Pa.Co. 568 [aff 16 
Bb i44 (7124 Bas 193: 


Tex.—Bell County v. Alexander, 22 
Tex. 350, 73 Am.D. 268. 


Vt.—Chester Cong. Church vy. Cut- 
ler 5 ie As 387, 76 Vt-338. 


Bat —In re Gassiot, 70 L.J.Ch. 242. 


96. In re Thompson’s Hstate, 155 
A. 925, 304 Pa. 349, 76 A.L.R. 1339. 


97. In re Thompson’s Estate, su- 
pra. 


98. Del.—Horsey’s Lessee v. Hor- 
sey, 4 Har. 517. 


Ky.—Dunean v. Prentice, 
216. 


Me.—Leighton vy. Leighton, 58 Me. 
63. 


Md.—Pennington v. Pennington, 17 
A. 329, 70 Md. 418, 3 L.R.A. 816; Cres- 
well’s Lessee v. Lawson, 7 Gill & J. 
227; Miller v. Negro Charles, 1 Gill 
(gt Ales SoD) 


Miss.—Cheairs v. Smith, 37 Miss. 
646; Beck v. Montgomery, 8 Miss. 39. 

N.J.—Casper v. Walker, 33 N.J.Eq. 
35. : 


4 Metce. 


.—Nunnery v. Carter, 58 N.C. 


N.C 
370, 78 Am.D. 231 


Ear een cayie Appeal, 60 Pa. 511; 
Hanna’s Appeal, 31 Pa. 53; Hart v. 
Homiller’s) Ex’r, 23 Pa... 39. 


Tenn.—Brannon v. Mercer, 198 S.W. 
2538, 188 Tenn. 415. 


Va.—Carter’s Ex’rs v. Cutting, 5 
Munf. (19 Va.) 223. 


99. Five Points House of Indus- 
try v. Amerman, 11 Hun (N.Y.) 161, 
2 Redf.Surr. 547; Laurens v. Lucas, 
27 S.C.Eq. 217; Brannon v. Mercer, 
198 S.W. 253, 138 Tenn. 415. 


1. Gardner Wills p 515. 


2. General rules and tests see su- 
pra §§ 1783-1787. 

3. Ill.—Cassem v. Kennedy, 35 N. 
E. 738, 147 Ill. 660; Nevius v. Gourley, 
95 Ill. 206. 


pre LD eey. v. Lindsey, 45 Ind. 
552. 

Iowa.—In re Hillis’ Estate, 247 N. 
Ww. 499. 


Me.—Drew v. Wakefield, 54 Me. 291. 


Mich.—Markham v. Hufford, 82 N. 
W. 222, ae Mich. 505, 81 Am.S.R. 222, 
48 L.R.A. 580. 


WILLS 


eral. 
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[§ 1788] (6) Particular Conditions—(a) In Gen- 
Although the theoretical distinction between 
conditions precedent and subsequent is sufficiently 
obvious, yet, concretely, it is often difficult to deter- 
mine with certainty whether a condition is to limit 


the acquisition or the retention of the estate.t In ap- 


Religious faith or connection. 


plying general rules and tests? the courts have held 
various provisions contained in particular wills to 
be® or not to be* conditions precedent, or to be® 
not to be® conditions subsequent. 


Acceptance of gift? by a state or municipality is, 
under some wills, a condition precedent® and, under 
others, it is a condition subsequent.® 


A provision that 


legacies shall fail and be forfeited if the legatees 


Miss.—West v. Moore, 37 Miss. 114. 


N.Y.—In re Mahlstedt’s Will, 250 
N.Y.S. 628, 140 Misc. 245 [mod on 
other grounds 254 N.Y.S. 1011, 234 
App.Div. 891]; Matter of Howard’s 
Hstate, 25 N.Y.S. 1111, 5 Misc. 295. 


SARTRE ne v. Jacocks, 8 N.C. 


Pa.—Carr’s Estate, 22 A. 118) 138. Pa. 
352; Gilliland v. Bredin, 63 Pa. 393; 
Donohue v. McNichol, 61 Pa. 73; 
Campbell v. McDonald, 10 Watts 179. 


Tenn.—Cannon v. Apperson, 14 Lea 
SB 

W.Va.—Reuff v. Coleman’s Heirs, 3 
SoBe OTe SOS Winall tle 


Wis.—Yearnshaw’'s Appeal, 25 Wis. 


Eng.—In re Emson, 74 L.J.Ch. 565, 


[a] Particular conditions held to 
be precedent include conditions that: 
(1) The beneficiary survive the tes- 
tator. Gibson v. Seymour, 2 N.E. 305, 
102 Ind. 485, 52 Am.R. 688; Brooks 
v. Iler, 20 Ohio N.P.N.S. 180. (2) The 
devisees move on the land within a 
certain time. Cliett v. Cliett, 1 Tex. 
Unrep.Cas. 407. (3) The beneficiary 
aid in the defense of a certain suit to 
the satisfaction of the executor. Can- 
non v. Apperson, 14 Lea (Tenn.) 553. 
(4) The devisee shall give a feeble- 
minded son of the testatrix a Chris- 
tian burial. Jackson v. Knapp, 130 
N.E. 524, 297 Ills 213:-- (5), The tes= 
tator’s estate be released from lia- 
bility on a note. Howard vy. Wheat- 
ley, 15 iea *(Tenn.) §607.— <6) “‘Dhe 
legatee or devisee shall earn or ac- 
cumulate a specified sum of money. 
Richards v. Richards, 136 N.H. 417, 
303 Ill. 306; In re Scott’s Will, 204 
N.Y.S. 478. (7) A sum sufficient, with 
the legacy, to establish a _ school 
(Drew v. Wakefield, 54 Me. 291), (8) 
or pay the debts of a church (Booth 
v. Baptist Church of Christ, 28 N.E. 
2382126 N.Y. "215), be raised> — (9). »& 
corporation, partnership, or society be 
formed or organized. Sweden Uni- 
versalist Soe. v. Kimball, 34 Me. 424; 
Clausen v. Leary, 116 A. 623, 113 N. 
J.Eq. 324; In re TORS Ons Estate, 
155 A. 925, 304 Pa. 349, 76 A.L.R. 1339 
(within one year). (10) The legatee 
shall be reformed, of good moral 
character, or worthy of the legacy, in 
the judgment of a designated person. 
Cassem v. Kennedy, 25 N.E. 738, 147 
Tll. 660; Markham v. Hufford, 82 N.W. 
222, 128 Muieh. 505,81) Am.S:R: 222, 
48 L.R.A. 580, 5 Prob.Rep.Ann. 493; 
Kerens v. St. Louis Union Trust Co., 
223 S.W. 645, 288 Mo. 601, 11 A.L.R. 
288: Burns v. Clark, 37 Barb. (N.Y.) 
496; Webster v. Morris, 28 N.W. 353, 
66) Wis. 366; 57 Am:R. 278.° (11) Lhe 
beneficiary ‘“‘shall be desirous and ca- 
pable of entering into business for 


himself.” Davidson’s Estate, 17 
Phila. (Pa.) 424. 

4. De. Berry-. v., Hurt, iT Baxi 
(Tenn.) 390. 

5. U.S.—Sherman American 


v. 
Cong. Assoe., 113 F. 609, 51 C.C.A. 329 
[af 98 F. 495 ifs 


Conn.—Colonial Trust Co. v. Wal- 
dron, 152 A. 69, 112 Conn. 216. 


Ili.—Green v. Old People’s Home 
of Chicago, 109 N.1. 701, 269 Ill. 134 
{rev 190 Ill.App. 152]. 


Mo.—Jones v. Jones, 123 S.W. 29, 
223 Mo. 424, 25 L.R.A.N.S. 424. 


Pa.—In re Lafferty’s Estate, 167 A. 
44, 311 Pa. 455. 


SS am aE v. Hunter, 21 S.C.Eq. 


Ont.—Lundy vy. Maloney, 11 U.C.G 
B43; 


[a] Conditions subsequent include 
conditions that: (1) The identical 
property devised be used as a public 
park. Marble v. City of Tecumseh, 
173 N.W. 581, 108 Neb. 625. (2) A 
schoolhouse be built on a certain site. 
Hayden v. Stoughton, 5 Pick. (Mass.) 
528. (3) The devisee buy a certain 
farm at the expiration of one year 
after the death of his. parents. 
Wahl’s Estate, 8 Pa.Co. 309. (4) 
A devisee of a life estate shall per- 
sonally occupy the premises. Pow- 
er v. Power, 130 N.E. 313, 296 Ill. 611; 
Matter of Hart, 70 N.Y.S. 933, 61 
App.Div. 587 [att 61) INE. L305 168 
N.Y. 640]. (5) The beneficiary shall 
not dispute the will (Nevitt v. Wood- 
burn, 60 N.H. 500, 190 Ill. 283), (6) 
or present any claims for debts 
against the testator’s estate (Matter 
of Vandervort’s Estate, 17 N.Y.S. 316, 
62 Hun 612). (7) The legatee shall 
obtain a college education (Ellicott 
v. Ellicott, 45 A. 183, 90 Md. 321, 48 
L.R.A. 58), (8) study a profession (In 
re Tandlich’s Estate, 204 N.Y.S. 763 
122 Misc. 600), (9) or follow the law 
as a profession (In re Scott’s Will, 
204 N.Y.S. 478). (10) The devisee 
shall be baptized and christened with 
a certain name and maintain, and be 
known by, that name throughout his 
natural life. Smith v. Smith, 90 N. 
W. 560, 64 Neb. 563. 


6. Whitmore v. Church of the Holy 
Cross, 117 A. 469, 121 Me. 391; Berrier 
v. Sink, 180 S.B. 714, 190 N.C. 620; In 
be Sur eens Estate, 137 N.W. 341, 29 


7. Acceptance as affecting per- 
formance see infra § 1795. 


8. Bell v. Nesmith, 104 
217 Mass. 254. 


9. Bullard vy. Village of Albion, 217 
N.Y.S. 849, 128 Misc. 292. 


N.E. 721, 


678 [69 C.J.] 


adopt a certain religious faith is a condition subse- 
quent.t® On the other hand, a condition that the 
beneficiary withdraw from the Catholic priesthood 
is a condition precedent! 


Payment. Owing to a difference in context and 
circumstances, some provisions relative to the pay- 
ment or discharge by a devisee or legatee of certain 
debts, claims, expenses, charges, or legacies are con- 
strued to be conditions precedent,'? while others are 
held not to be conditions precedent** or to be condi- 
tions subsequent.!* 


{[§ 1789] (b) Attaining Specified Age. Attain- 
ing a certain age or living a specified number of 
years 1s, under some wills, a condition precedent to 
the vesting of title;t® but such a condition is subse- 
quent where the intent of the testator is to make 
an immediate gift and to attach the condition of time 
to the payment, delivery, distribution, or enjoyment 
rather than to the gift itself or the transfer of title.1® 


[§ 1790] (c) Claiming Legacy or Selecting Prop- 
erty. It has been held that a provision that a legatee 
claim the legacy!’ or appear and establish his iden- 
tity1® within a specified time is a condition preced- 
ent. However, it has also been held that a condition 
subsequent was created where a testator by his will 


10. In re Baechler’s Will, 202 N.Y. 
S. 485, 121 Misc. 691 [aff 213 N.Y.S. 
759, 215 App.Div. 797]. 


11. Barnum v. Baltimore, 62 Md. | 300 
275, 50 Am.R. 219; Kenyon v. See, 94 20 
N.Y. 563 [aff 29 Hun 212]. 5 


12. Iil—Jacobs v. Ditz, 
1077, 260 Ill. 98. 


Kan.—Crowley v. Nixon, 296 P. 376, 21. 


18. - Campbell 
Watts (Pa.) 179. 


30 Ala. 329; 


102 N.H.} B. 110, 190 Ill. 
507. 


WILLS 


19. Hutchins’ Hstate, 9 Phila. (Pa.) 


Vaughan y. Vaughan’s Heirs, 
Goff v. Pesenhafer, 60 N. 
200, 6 Prob.Rep.Ann. 


Hilton v. econ: 
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gave an absolute and unqualified gift of an annuity, 
but further provided that the same should be paid to 
the legatee only on his application therefor in person 
within a certain time, with a gift over as to payments 
not called for.1® The selection of property by a devi- 
see or legatee, when provided for in the will, is some- 
times,?° although not always,?! held to be a condition 
precedent. 


[§ 1791] (d) Care, Companionship, Support or 
Services. A condition that the devisee or legatee 
live with, care for, board, support, furnish a home 
for, or render services to, a designated person or per- 
sons is ordinarily construed to be a condition sub- 
sequent ;?2, but where it appears that the testator 
intended it to be a condition precedent, it will be so 
treated by the court.?* There is a condition pre- 
cedent in a gift to a certain person for her support 
“in ease she shall lose any part of her own property 

. and need more” for her support?* or “when 
she should be sick and unable to support herself.’ 


[§ 1792] (e) Conditions Pertaining to Marriage 
or Family Relation. Conditions relative to marriage, 
as expressed in some wills, are conditions preced- 
ent;?° but as differently stated in other wills they 


McDonald, 10 Wis.—Burnham vy. 


W. 661, 79 Wis. 557. 


[a] Reason for rule seems to be 
the implication that the devisee.is to 
have possession and control of the 
premises for the purpose of fulfilling 
the condition. Morse v. Hayden, 19 
A. 4438, 82 Me. 227. 


Burnham, 48 N. 


118 S.E. 


132 Kan. 552 [reh gr 297 P. 1117]. 


Neb.—Gotchall v. Gotchall, 154 N. 
W. 243, 98 Neb. 730. 
N.H.—Brown v. Ferren, 58 A. 870, 


73 N.H. 6. 


N.J.—Colwell v. Duffy, 162 A. 
109 N.J.Law 423. 


Eng.—Johnson v. Castle, 8 Vin.Abr. 
104, pl 2. 


13. Meins v. Meins, 123 N.E. 554, 
288 Ill. 463; Askew vy. Dildy, 124 S.E. 
124, 188 N.C. 147; Freeman v. Davis, 
101 S:H. 855, 113 S.C. 502. 


Charge or trust rather than condi- 
tion see supra § 1752. 


14. Sherman v. American Cong. 
Assoc., 113 F. 609, 51 C.C.A. 329; Sim- 
mons v. Simmons, 121 A. 819, 99 Conn. 
562; Barkhoefer v. Barkhoefer, (Mo.) 
204 S.W. 906; Phillips v. Wood, do. A 
88, 16 R.I. 274. 


fa] Annuity.—Sherman v. Ameri- 
can Cong. Assoc., 113 F. 609, 51 C.C.A. 
329. 

15. Cal.—In re Blake’s Estate, ee 
P. 287, 157 Cal. 448. 

Ga.—Bowman v. Long, 23 Ga. 242. 

Me.—Buck v. Paine, 75 Me. 582; 
Jones v. Leeman, 69 Me. 489. 

N.Y.—Kelso v. Cuming, 1 Redf.Surr. 
392. 

Eng.—Johnson v. Castle, 8 Vin.Abr. 
104, pl 2. 

16. In re Budd's Estate, 135 P. 
1131, 166 Cal. 286; Hogan v. Curtin, 88 
N.Y. 162, 42 Am.R. 244, 14 N.Y.Wkly. 
Dig. 307 Taft 47 N.Y. Super. 250]. 

“17. Horrigan v. Horrigan, [1904] 1 
Ir. 29 [aff [1904] 1 Ir. 271]. 


595, 


356, 155 Ga. 624. 


22. Ga.—Winn y. Tabernacle In- 
firmary, 69 S.EH. 557, 1385 Ga. 380, 32 
L.R.A.N.S. 512. 


Ill.—Jackson v. Knapp, 130 N.E. 
524, 297 Ill. 213; Jennings v. Jennings, 
27 Tl. 518. 


Ind.—Hoss v. Hoss, 39 N.E. 255, 140 
Tee 551; Lindsey v. Lindsey, 45 Ind. 


Kan.—Hawkins v. Hansen, 142 P. 
280, 92 Kan. 740, L.R.A.1915A 95 [den 
rehi 139 Po )1022,0 92s anlr7 3). WUARVAY 
1915A 90). 


Ky.—Low v. Ramsey, 122 S.W. 167, 
135 Ky. 333, 135 Am.S.R. 459; Bryant’s 
Adm’r v. Dungan, 18 S.W. 636, 92 Ky. 
627, 18 Ky.L. 841, 36 Am.S.R. 618. 


Me.—Morse v. Hayden, 19 A. 443, 82 
Me. 227; Birmingham v. Lesan, 1 A. 
151, 77 Me. 494; Marwick v. Andrews, 
res 525; Stark v. Smiley, 25 Me. 


Md.—Hammond v. 
Md. 575. 


E Mass.—Putnam v. Emerson, 7 Metc. 
30. 


Mo.—Galbraith v. Pennington, 170 
S.W. 668, 184 Mo.App. 618; Wood v. 
Ogden, 97 S.W. 610, 121 Mo.App. 668. 


N.Y.—Matter of Tisdale, 97 N.Y.S. 
494, 110 App.Div. 857; La Chapelle v. 
Burpee, 23 N.Y.S. 453, 69 Hun 436. 


N.C.—Wellons v. Jordan, 83 N.C. 
371; Nunnery y. Carter, 58 N.C. 370, 
8" Am:D: 231, 


Pa.—Craft’s Est., 24 Pa.Dist. 85, 43 
Pa.Co. 76. 


Tex.—Adams v. Henry, 
231 S.W. 152. 


Hammond, 655 


(Civ.App.) 


23. Conn.—Seeley v. Hincks, 31 A. 
533, 65 Conn. 1. 


Ind.—Heaston v. Krieg, 77 N.E. 805, 
167 Ind. 101, 119 Am.S.R. 475. 


Ky.—Irvine v. Irvine, 15 S.W. 511, 
12 Ky.L. 827. 
Mass.—Brennan v. Brennan, 71 N.E. 


80, 185 Mass. 560, 102 Am.S.R. 363, 9 
Prob. Rep.Ann. 323. 


N.J.—Bleau v. Messenger, 
Law 499. 


N.C.—Tilley v. King, 
109 N.C. 461. 


Pa.—Adams v. Johnson, 76 A. 174, 
227 Pa. 454. 


$.C.—Shuman v. Heldman, 41 S.E. 
510, 638 S.C. 474. 


peor Capper v. Apperson, 14 Lea 


33 N.J. 


13 S.E. 936, 


Can.—Oliver v. Davidson, 11 Can.S. 
Curl bb: 


sata eee v. McLeod, 54 N.S. 


[a]. Care of testator.—A condition 
that the beneficiary shall take care of 
and look after the testator is, it seems, 
a condition precedent rather than sub- 
sequent, as it relates to something to 
be done during the lifetime of the tés- 
tator before the estate can vest. 
Brennan v. Brennan, 71 N.E. 80, 185 
Mass. 560, 102 Am.S.R. 363, 9 Prob. 
Rep.Ann. 323. 


pars Ely v. Ely’s Ex’rs, 20 N.J.Eq. 


25. Reynolds y. Denman, 20 N.J. 
Eq. 218. 

26. MRansdell v. Boston, 50 N.E. 111, 
172 Ill. 439, 43 L.R.A. 526, 3 Prob. Rep. 
Ann. 156; McClelland’s *Bx’x v. Mc- 
Clelland, 116 S.W. 730, 182 Ky. 284. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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are conditions subsequent.27 A eondition against the 
devisee living with his divorced wife has been held 
to be a condition precedent to the vesting of the es- 
tate on the testator’s death.?® It has been various- 
ly held that the surrender of a child by her mother 
to another person is a condition precedent,?® that a 
condition against a child living with his father is a 
condition subsequent,?° and that a condition that 
the beneficiary annul an adoption is a condition sub- 


‘sequent. 


[§ 1793] d. Whether Conditions Are Personal or 
Follow Estate. Conditions may be merely personal 
to those designated,*? and not apply to their gran- 
tees,?* nor follow the property,°?* or they may follow 
the estate.?° 


[§ 1794] 5. Performance or Breach?*—a. In Gen- 
eral. A condition that the devisee “comply with 
what was enjoined upon him in the will” includes 
any codicil to the will;*7 and, where there are two or 
more conjunctive contingencies or conditions, all 
must happen or be performed,*® unless one expresses 
the general intention of the testator and the others 
are directory and advisory only and not manda- 
tory.2® Where a condition is imposed on several 
beneficiaries a breach by one does not affect the oth- 
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ers,*° and the failure of minors to satisfy a condi- 
tion may not constitute a breach or work a forfei- 
ture.*t Where the executor or a trustee is required 
to decide whether or not a condition has been com- 
plied with, his diseretion is not arbitrary;*? but, 
unless arbitrary, his determination is final.*% 


Condition precedent. Except where nonperform- 
ance or nonfulfillment is excused,** a devise or be- 
quest on a condition precedent does not become ef- 
fective*® and the estate or interest does not vest*® 
unless and until the condition is performed or ful- 
filled. Conversely, when the condition is met or ful- 
filled, the beneficiary’s right to the property vests‘? 
and is not subject to be subsequently divested in the 
absence of a condition subsequent in the will.#§ 
Where a will makes no gift over or disposition of a 
fund in the event of a failure to perform a condition 
precedent and such condition is not performed, the 
fund does not pass under the general residuary clause 
in the will*® but instead passes, as property undis- 
posed of, under the statutes of distribution to the 
testator’s next of kin.°° 


Condition subsequent. While, in the ease of a 
condition subsequent, the estate or interest vests in 


27. Wise v. Crandall, (Mo.) 215 S. 
W. 245; Watts v. Griffin, 50 S.E. 218, 
LST ON.C. 572: 


[a] Devise during widowhood.— 
Chenault v. Scott, 66 S.W. 759, 23 Ky. 
L. 1974. 


28. McKinley v. Martin, 75 A. 734, 
226 Pa. 550, 134 Am.S.R. 1076. 


29. Hoffman yv. Arnold, 209 S.W. 
506, 183 Ky. 486. 


30. Clarke v. Darraugh, 5 Ont. 140. 


31. Anonymous, 141 N.Y.S. 700, 80 
Misc. 10, 10 Mills Surr. 207. 


32. MecKinster v. Smith, 27 Conn. 
628; Richardson v. Merrill, 21 Me. 47; 
Wood v. Ogden, 97 S.W. 610, 121 Mo. 
App. 668; Re Killorin, 14 Ont.W.N. 6. 


[a] Assignment of right.—A ben- 
eficiary under a will, who is entitled 
to a life support out of property de- 
vised to his son, on condition that 
the latter shall afford him such sup- 
port, cannot convey away his right of 
support. Hoyt v. Hoyt, 59 A. 845, 77 
Vt. 244. 


83. McKinster v. Smith, 27 Conn. 
628. 


34. Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


85. Sibley v. Maria, 2 Fla. 553; 
Gibbons v. Fairlamb, 26 Pa. 217. 


36. Fulfillment of condition as cre- 
ating or terminating life estate see 
supra § 1626. 


37. Tilden’ v. 
(Mass.) 1103. 


38. Maguire v. City of Macomb, 127 
N.E. 682, 293 Ill. 441; Carroll v. Car- 
roll’s Ex’r, 58 S.W.(2d) 670, 248 Ky. 
386; Forsyth v. Forsyth, 19 A. 119, 46 
N.J.Eq. 400 [aff 21 A. 754, 47 N.J.Eq. 
327]; Jordan vy. Dunn, 13 Ont. 267 [aff 
15 Ont.A. 744]. 


39. Fairview Lodge No. 350, An- 
cient Free & Accented Masons of Fair- 
view, Illinois v. Gaddis, 215 Ill.App. 
597 [aff 130 N.E. 315, 296 Ill. 570]. 


40. Pendleton v. Kinney, 32 A. 331, 
65 Conn. 222; Rockwell v. Swift, 20 
A. 200, 59 Conn. 289; King v. Grant, 
10 A. 505, 55 Conn. 166; Sackett v. 
Mallory, 1 Metc. (Mass.) 355; Dunlap 
v. Ingram, 57 N.C. 178. 


Tilden, 13 Gray 


Compare Patten v. Tallman, 27 Me. 
17 (where breach by trustee was held 


not to affect right of beneficiary and 


conversely). 


er Beall v. Deale, 7 Gill & J. (Md.) 


42. Cannon vy. Apperson, 
(Tenn.) 553. 


fa] Decision based on false affida- 
vits is arbitrary.—Colket v. St. Louis 
Union Trust Co., 52 F.(2d) 390 [cert 
Sohn S.Ct. 398, 285 U.S. 543, 76 L.Ed. 
Suk 


43. Colket v. St. Louis Union Trust 
Co., Supra. 

44. See infra § 1798. 

45. Maguire v. City of Macomb, 


127 N.E. 682, 293 Ill. 441; Clausen v. 
Ty ae 166 A. 6238, 624, 113 N.J.Eqa. 


14 Lea 


“It is undoubtedly the general rule 
that a devise or a bequest upon a con- 
dition precedent does not become ef- 
fective until the condition is perform- 
ed; it being the essence of the dispo- 
sition that it shall not become opera- 
tive until the condition precedent is 
fulfilled.” Clausen vy. Leary, supra. 


46. U.S.—Finlay v. King’s Lessee, 
3 Pet. 346, 7 L.Ed. 701. 


Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448. 


Ill.—Jackson vy. Knapp, 130 N.B. 
524, 297 Ill. 213; Goff v. Pensenhafer, 
60 N.E. 110, 190 Ill. 200, 6 Prob.Rep. 
Ann. 507; Ransdell v. Boston, 50 N.E. 
111, 172 Ill. 439, 48 L.R.A. 526, 3 Prob. 
Rep.Ann. 156; Cassem v. Kennedy, 35 
N.E. 738, 147 Ill. 660; Nevius v. Gour- 
ley, 95 Ill. 206. 


Ind.—Lindsey v. Lindsey, 
552. 


Ky.—Carroll v. Carroll’s Ex’r, 58 S. 
W.(2d) 670, 248 Ky. 386; McClelland’s 
Ex’x v. McClelland, 116 S.W. 730, 132 
Ky. 284; Harris. v. Harris’ Ex’r, 49 S. 
W. 196, 20 Ky.L. 13138. 


Me.—Drew v. Wakefield, 54 Me. 291. 


Md.—Robertson y. Mowell, 
671, 66 Md. 565. 


Mass.—Kirkland v. Narramore, 105 
Mass. 31, 7 Am.R. 497. 


Mich.—Markham y. Hufford, 82 N. 


45 Ind. 


10 AY | 


W. 222, 123 Mich. 505, 81 Am.S.R. 222, 
48 L.R.A. 580. 


N.Y.—In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 140 Misc. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App.Div. 
891]; In re Klingel, 144 N.Y.S. 435, 
82 Misc. 319, 11 Mills Surr. 75. 


N.C.—Burleyson v. Whitley, 2 S.B. 
450, 97 N.C. 295. 


Pa.—Donohue v. MeNichol, 61 Pa. 
ioe Campbell v. McDonald, 10 Watts 


Philippine.—Macrohon Ong Ham v. 
Saavedra, 51 Philippine 267. 


S.C.—Shuman v. Heldman, 41 S.E. 
51:0, (63. S.C) 474. 


Tenn.—Howard v. Wheatley, 15 Lea 
607; Cannon v. Apperson, 14 Lea 553. 


Wis.—Stark v. Conde, 76 N.W. 600, 
100 Wis. 633; Yearnshaw’s Appeal, 25 
Wis. 21. 


Eng.—Powell y. Rawle, L.R. 18 Eq. 
243; In re Hodge, L.R. 16 Ea. 92; 
Ridgway v. Woodhouse, 7 Beav. 437, 
29 Hng.Ch. 4387, 49 Reprint 1134: 
Roundel v. Currer, 2 Bro.Ch. 67, 29 
reprint 39; Shrewsbury v. Scott, 6 
C.B.N.S. 1, 95 E.C.L. 1, 141 Reprint 
300 \Pati-~6NCABIN Si 221,95. Bi Oil neode 
141 Reprint 437]; Robinson vy. Wheel- 
wright, 6 De G.M.&G. 535, 55 Eng.Ch. 
417, 43 Reprint 1342; Poor v. Mial, 
Madd.&G. 32, 56 Reprint 1001; Bure- 
ess v. Robinson, 3 Meriv. 7, 36 Reprint 
3; Sprigg v. Sprigg, 2 Vern.Ch. 394, 
23 Reprint 854; Knight v. Cameron, 
14 Ves.Jr. 389, 33 Reprint 570. 


BE? Te eee v. McLeod, 54 N.S. 


Ont.—Jordan v. Dunn, 13 Ont. 267. 


47. Livingston vy. Lenox College, 
185 N.W. 122, 192 Iowa 579; In re 
Knapp’s Hstate, 203 N.Y.S. 917, 122 
ee In re Scott’s Will, 204 N.Y. 
- 478. 


48. Livingston v. Lenox College, 
185 N.W. 122, 192 Iowa 579. 


ae In re Scott’s Will, 204 N.Y.S. 


apse of legacy or devise on non- 
performance of condition precedent 
see infra § 2270. 


Veh In re Scott’s Will, 204 N.Y.S. 
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the beneficiary,®? it will be defeated, divested, or for- 
feited by the nonperformance or nonfulfillment of 
the condition,®? unless its nonperformance or non- 
fulfillment is excused,®* or unless performance may 
be and is waived.®* On the other hand, the estate 
is not divested without the happening of the contin- 
gency specified by the testator.°° In the final analy- 
sis, the question whether there has been a breach of 
a condition subsequent depends to a large extent on 
the intentions of the devisor and devisee,®® taken in 
connection with all the surrounding facts and cir- 
cumstances in the ease.°? Forfeiture takes place 
only as to the gift to which the condition is annex- 
ed.°8 Where the estate or interest of one person 
is defeated by the breach or nonperformance of a 
condition subsequent, the property passes to other 
persons as provided in the will.°® However, the 


benefits of a forfeiture go to the heirs and not to the 


residuary legatees where the residuary legatees are 
also the donees charged with the condition.®° 


[§ 1795] b. Acceptance or Rejection of Condi- 


51. See supra § 1781. 
52. U.S.—Finlay v. King’s Lessee, 
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Transit Co., 24 Pa.Dist. 84; 
Est., 18 Pa.Dist. 809; 
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tion.6? A will cannot impose a liability except by a 
condition accepted by the party charged.°? While 
a formal renunciation and refusal to accept a lega- 
cy with a condition subsequent annexed is equivalent 
to a forfeiture,*? the refusal of one of two joint 
devisees to accept a conditional gift does not abridge 
the estate*4 and, where a bequest is made of the 
amount necessary to constitute certain persons life 
members of a socicty, the intention of the testator be- 
ing to benefit the society, to which membership there- 
in was merely incidental, the society is entitled to 
the amount, although some of the persons named de- 
cline to accept membership.** Where a further gift 
is made, conditioned on the acceptance by the benefi- 
ciary of a prior conditional gift, the further gift be- 
comes absolute on acceptance,®® and is not defeated 
by a breach of the condition of the prior gift.67 A 
conditional devise or legacy must be accepted, if at 
all, in its entirety ;°* where a condition is not illegal 
and performance thereof is not impossible, the bene- 
ficiary should not be permitted to repudiate the con- 
dition, while insisting on the gift.°® An acceptance 


Calvin’s 
White’s Est., 2 


59. 
627, 351 Ill. 414; Doherty v. McLaugh- 


Brumsey v. Brumsey, 184 N.E. 


3 Pet. 346, 7 L.Ed. 701. 


Ala.—Wood vy. Cantrell, 140 So. 345, 
224 Ala. 294; Huckabee v. Swoope, 20 
Ala. 491. 


Conn.—Bennett v. Packer, 39 A. 
739, 70 Conn. 357, 66 Am.S.R. 112, 3 
Prob.Rep.Ann. 56. 


Ill—Brumsey v. Brumsey, 184 N. 
E. 627, 351 Ill. 414. 
Ind.—Lindsey v. Lindsey, 45 Ind. 


552; Stone v. Huxford, 8 Blackf. 452. 


Kan.—Campbell v. Durant, 202 P. 
841, 110 Kan. 30. 


Ky-— Carroll v. Carroll’s Ex’r,. 58 (Ss. 
W.(2d) 670, 248 Ky. 386; Presbyterian 
Church General Assembly v. Alexan- 
der, 46 S.W. 508, 20 Ky.L. 391. 


Md.—Beall v. Deale, 7 Gill & J. 216. 


Mass.—Bell v. Nesmith, 104 N.E. 
721, 217 Mass. 254; Tilden v. Tilden, 
13 Gray 103; Ross v. Tremain, 2 Metc. 
495; Hayden v. Stoughton, 5 Pick. 
528. 


Mich.—Markham v. Hufford, 82 N. 
W. 222, 123 Mich. 505, 81 Am.S.R. 222, 
48 L.R.A. 580; Pearl v. Lockwood, 81 
N.W. 1087, 123 Mich. 142. 


Mo.—Hoselton v. Hoselton, 65 S.W. 
1005, 166 Mo. 182. 

Neb.—Smith v. Smith, 90 N.W. 560, 
64 Neb. 563. 


N.H.—Brown v. Ferren, 58 A. 870, 


73 N.H. 6; First Cong. Soc. v. Pelham, 
58 N.H. 566; Wiggin v. Berry, 22 N. 
H. 114. 


N.J.—Den ex dem. Smith vy. Hance, 
11 N.J.Law 244;' Clausen v. Leary, 
166 A. 623, 113 N.J.Hq. 324. 


N.Y:—Ditmas v. Baas, 21 | N.¥-S: 
201, 66 Hun 632; Matter of Vander- 
vort’s Estate; 17 N-Y.S. 816, 62 Hun 
612; In re Mahistedt’s Will, 250 N.Y. 
S. 628, 140 Mise. 245 [mod on other 
grounds 254 N.Y.S. 1011, 284 App.Div. 
891]; In re Hemstreet’s Will, 167 N. 
Y.S. 1016, 101 Mise. 340; Matter of 
Dempsey, 55 N.Y.S. 427, 25 Misc. 257, 
2 Gibb.Surr. 595; Matter of Orthodox 


Cong. Church in Union Village, 6 Abb. | 


N.Cas. 398. 


Pa.—In re Bruch’s Estate, 39 A. 813, 
185 Pa. 194; Newell’s Appeal, 24 Pa. 
197; Fricker v. Philadeiphia Rapid 


bates 207; King’s Est., 26 Pa.Co. 


Tenn.—Herd vy. Catron, 37 S.W. 551, 
97 Tenn. 662, 37 L.R.A. 731; Cannon v. 
Apperson, 14 Lea 553; Thomas v. 
Northcross, 11 Lea 345. 


Tex.—Harrison v. Foote, 
838, 9 Tex.Civ.App. 576. 


W.Va.—Reuff v. Coleman’s Heirs, 3 
S.E. 597, 30 W.Va, 171. 


Wis.—In re Moran’s Will, 96 N.W. 
367d Se Wise els ¢ 


Ont.—In re Melville, 11 Ont. 626. 


“Where a devise is in plain and 
unmistakable words made dependent 
upon the performance of a condition 
subsequent, the same will be forfeited 
in case of a breach.” In re Hem- 
street’s Will, 167 N.Y.S. 1016, 1021, 
101 Misc. 340. 


[a] Ability and duty of legatee to 
porform. — “If the enjoyment of a 
legacy is made to depend upon a con- 
dition subsequent. and the perform- 
ance of that condition depends alone 
upon the legatee, who has the power 
to do what is required to be done, but 
fails to do it, such failure will work 
a forfeiture of the legacy.” Huckabee 
v. Swoope, 20 Ala. 491, 496. 


{b] Rule as to estates created by 
deed.—Future interests in realty 
created by will are governed by the 
same rules as to limitation over on 
breach of condition as those created 
by deed. Bean y. Atkins, 89 A. 648, 
87 Vt. 376. 


Necessity of enforcement of for- 
feiture see infra § 1801. 


30 S.W. 


53. See infra §§ 1798, 1799. 

54. See infra § 1800. 

55. Garman v. Glass, 46 A, 928, 197 
Pa. LOL, 

56. Burrows v. Madison Park & 


Pleasure Drive Ass’n, 189 N.W. 535, 
LTV ASenOeo 


57. Burrows v. Madison Park & 
Pleasure Drive Ass’n, supra. 


58. Barkhoefer Vv. Barkhoefer, 
(Mo.) 204 S.W. 906; Matter of Hart, 
70 N.Y.S: 938, 61 App.Div. 587 [aff 67 
N.Y.S. 1128, 838 Mise, 12, 2 Mills Surr. 
20, and aff 61 N.E. 1130, 168 N.Y. 640]. 


lin, 139 N.E. 486, 245 Mass. 28. 


[a] Substitutionary gift over 
takes effect.—Colonial Trust Co. v. 
Waldron, 152 A. 69, 112 Conn. 216. 


60. Green v. Old People’s Home of 
Chicago, 109 N.E. 701, 269 Ill. 134, 
148 [rev 190 Ill.App. 152 and quot 
Cye]; Matter of Hart, 70 N.Y.S. 933, 
61 App.Div. 587 [aff 67 N.Y.S. 1123, 33 
Misc. 12, 2 Mills Surr. 20, and aff 61 N. 
E. 1130, 168 N.Y. 640]. 


61. Cross references: 
Acceptance of: 


Legacies or devises generally see 
infra §§ 2158-2167. 


Legacy or devise burdened with 
condition as binding legatee or 
devisee to perform condition see 
infra § 2164. 


Election to take under will as bind- 
ing party to conform to conditions 
see infra § 2446. 


62. Waul v. Kirkham, 21 Miss. 599. 


[a] Devisee of tunexpired term 
who does not enter on the demised 
premises, nor in any way signify his 
intention to accept the lease, is not 
liable for the rent. Whitcomb. vy. 
Starkey, 4 A. 793, 63 N.H. 607. 


63. White’s Estate, 34 A. 321, 174 
Pa. 642. 
64. Pendleton v. Kinney, 32 A. 331, 


65 Conn. 222. 


65. Shepard v. Shepard, 17 A. 173, 
57 Conn. 24. 


66. Matter of Hart, 70 N.Y.S. 933, 
61 App.Div. 587 [aff 6h N.E. 1130, 168 
N.Y. 640]. 


67. Matter of Hart, supra. 


68. Bird v. Hawkins, 42 A. 588, 58 
N.J.Hq. 229; Talbot v. Radnor, 3 Myl. 
aa 252, 10 Eng.Ch. 252, 40 Reprint 


[a] Devise of two properties as 
one devise subject to the performance 
of certain conditions can be accepted 
only as an entirety, and in the manner 
and on the terms stated in the will. 
Se v. Hawkins, 42 A. 588, 58 N.J.Eq. 


69. Oliver v. Wells, 236 N.Y.S. 595, 
134 Misc. 893 [aff 248 N.Y.S. 328, 229 


For later cases, developments and changes in the law see Annotations, same title and section numper. 
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in the manner required by the testator is sufficient.7° 


On acceptance of option to purchase contained in 
a will, the title of the person accepting relates back 
to the inception of the will, where the title was in the 
executor and a third person was to have title only in 
the event of a refusal to accept the option.*! 


[$ 1796] ¢. Strict or Substantial Performance.’? 
Condition precedent. A condition precedent must be 
strictly, literally, and fully performed before title 
will vest in the devisee or legatee,** unless the clear 
intent of the testator was to pass title on substantial 
performance.‘* In this respect, equity ordinarily 
follows the law;*° but if there is no limitation over 
such a performance as will substantially fulfill the 
testator’s intention is, in equity, sufficient when an 
adequate reason appears for lack of a strict perform- 
ance.*° 


Condition subsequent. A full, strict, and literal 
performance of a condition subsequent is necessary 
to defeat a vested estate;’7 the very event must 
happen, or the act, with all its details, must be done, 
in order to deprive the beneficiary of his gift.7§ 


[§ 1797] d. Time of Performance.*® Where a 
will specifies the time for the performance of a con- 
dition precedent or subsequent, it must as a rule be 
performed at or within that time.*® If no time is fix- 
ed, performance must be had within a reasonable 
time®! according to the circumstances of each ease.*? 
It has been said that if an estate is devised on a con- 
dition, for the performance of which no time is lim- 
ited, the party has his lifetime for performance ;%* 


App.Div. 356 (aff 173 N.E. 676, 254 N. 
eas aye Le 18 Eq. 243 
70. Bell v. Nesmith, 104 N.E. 721,] 72°‘; ct. ; 
217 Mass. 254. 16 Eq. 92; 
71. In re Dilworth’s Estate, 90 A. 
356, 243 Pa. 475. 
72. Particular conditions see infra 
§§ 1802-1820. 


73. Scott v. Lucas, 23 Hawaii 338; 
Jackson v. Knapp, 130 N.B. 524, 297 


19 Ont.W.N. 389. 


81. 
(2d) 362. 


IDWCD 
SHOuy 4h 
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80. Wheeler v. 
7 Am.D. 264; 
In re Hodges, L.R. 
Burgess v. Robinson, 3 
Meriv. 7, 36 Reprint 3; 


U.S.—Suarez v. Suarez, 


D.C.—Treadwell v. Putman, 62 App. 
156, 65 F.(2d) 604 [cert den 54 


Fla.—Sibley v. Maria, 2 Fla. 553. 
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but this, it seems, is the ease only when such appears 
to have been the testator’s intent, either from the na- 
ture of the condition or the construction of the will.§4 
Where a will is conditioned on the testator’s death 
“in the near future,” his death within three months 
meets the condition.®® 


During testator’s lifetime. A gift may depend on 
a condition precedent to be performed by the donee 
during the life of the testator*® or the condition may 
be some act of the testator.87 A condition may be 
performed before the testator’s death where the will 
specifies a certain time after the testator’s death 
as a limitation on the time of, but not as the period 
for, accomplishment.§* However, in the absence of 
a contrary intention appearing in the will, a condi- 
tion will be construed not to refer or apply to action 
taken before the will was made.*® 


Two or more acts or events. In a will making a 
gift over on the happening of one of two or more 
specified events, the testator may contemplate the 
same period of time for the happening of each of 
the events.®° However, where a beneficiary is not 
to take in any case unless and until a certain event 
happens and then only on certain conditions to be 
performed by him, he need not do anything toward 
performing the conditions until the event ocecurs.®! 


[§ 1798] e. Excuses for Nonperformance or Delay 
in Performance; Discharge by Impossibility®?—(1) 
In General. Performance of a condition may be 
excused by a change in circumstances from what 
was contemplated,®* as well as by inevitable acci- 


Walker, 2 Conn. 


2 Jarman Wills (Bigelow ed) p 848 
Powell v. Rawle, 


note 2. 


85. In re Davis’ Estate, 118 A. 645, 
275 Pa. 126. 


86. Mass.—Brennan v. Brennan, 71 
N.E. 80, 185 Mass. 560, 102 Am.S.R. 
3635) 9 Prob. Rep. Ann. 333. 


N.Y.—Ranken y. Janes, 37 N.Y.S. 
159, 1 App.Div. 272. 


N.C.—-Tilley v. 
109 N.C. 461. 


Re O’Grady, 


3 OF. 


King, 13 S.E. 936, 


Tll. 213; Fairview Lodge, No. 350, A. 
KF. & A. M. v. Gaddis, 130 N.E. 315, 
296 Ill. 570 [aff 215 IllApp. 597]; 
Nevius v. Gourley, 95 Ill. 206; In re 


Wanamaker’s Estate, 167 A. 592, 312 
Pa. 362; In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 76 A.L.R. 1339. 


[a] Performance to very letter is 
required.—Cronin v. Cronin, 145 N.E. 
619, 314 Ill. 345. 


74. Kairview Lodge, No. 350, A. F. 
& A. M. v. Gaddis, 130 N.E. 315, 296 
Ell, ‘570° [aff 215° Tll.App: 597]. 


75. Jackson y. Knapp, 130 N.E. 
524, 297 Tl. 213. 


76. Burns v. Clark, 37 Barb. (N.Y.) 
496; Wilkins v. Knipe, 5 Beav. 273, 49 
Reprint 583; Paine v. Hyde, 4 Beav. 
468, 49 Reprint 420; Taylor v. Pop- 
ham, 1 Bro.Ch. 168, 28 Reprint 1059; 
Simpson v. Vickers, 14 Ves.Jr. 341, 33 
Reprint 552; Williams Ex. p 1268. 


77. Scott v. Lucas, 23 Hawaii 338. 


78. Lewis v. Henry’s Ex’rs, 28 
Gratt. (69 Va.) 192. 


79. Cross references: 
Effect of ignorance of condition see 
infra § 1799. 


Gift over as dependent on time of 
death, or death without issue, of 
first beneficiary see supra §§ 1324- 
1339. 


Kan.—Campbell v. Durant, 202 P. 
841, 110 Kan. 30. 


Ky.—Morath’s Ex’r v. Weber’s 
Adm’r, 98 S.W. 321, 124 Ky. 128, 30 
Ky.L. 284. 


Me.—Drew v. Wakefield, 54 Me. 291. 


Mass.—Giles v. Boston Fatherless, 
ete., Soe., 10 Allen 355; Tilden v. Til- 
den, 13 Gray 103; Ross v. Tremain, 
2 Mete. 495; Carter v. Carter, 14 Pick. 
oer Hayden v. Stoughton, 5 Pick. 
28. 


Uae hs v. Dean, 49 A. 574, 70 
INE 5 91, 


N.J.—Chadwick v. Chadwick, 
THQ. T1: 


Pa.—Ward, Hough & Bailey v. Pat- 
terson, 46 Pa. 372. 


Porto Rico.—Alvarez vy. Suarez, 30 
Porto Rico 135. 


Ont.—Hyland y. Throckmorton, 29 
UC@7 Bs 5605 


82. Maguire v. City of Macomb, 
127 N.E. 682, 293 Ill. 441; Chadwick 
v. Chadwick, 37 N.J.Eq. 71; Alvarez 
v. Suarez, 30 Porto Rico 135. 


83. Finlay v. King’s Lessee, 3 Pet. 
(U.S.) 346, 7 L.Ed. 701; In re Scott’s 
Will, 204 N.Y.S. 478. 


84. Gardner Wills p 516 note 19; 


37 N. 


Pa.—In re Gunning’s Estate, 83 A. 
60, 234 Pa. 139, 49 L.R.A.N.S. 637; 
McKinley v. Martin, 75 A. 734, 226 Pa. 
550, 184 Am.S.R. 1076. 


Ont.—Adams v. Gourlay, 26 Ont.L. 
87, 21 Ont.W.R. 772, 3 Ont.W.N. 909. 


87. Goff v. Pensenhafer, 60 N.E. 
110, 190 Ill. 200, 6 Prob.Rep.Ann. 507; 
Curren v. Corbet, ELSS als eres ee 


88. Hartshorne vy. Central Union 
Trust Co. of New York, 142 A. 352, 
103 N.J.Eq. 111 (construing “within” 
as used in the sense of ‘“before’’). 


89. Gill’s Ex’r v. Woman’s Club of 
Louisville, 266 S.W. 378, 205 Ky. 731. 
90. Jones v. Morris, 91 L.J.Ch. 495. 


91. Darch v. Darch’s Ex’r, 24 S.w. 
(2d) 558, 232 Ky. 666. 


92. Cross references: 
Effect of illegality see supra § 1780. 


Particular conditions see infra 
1802-1820. 4 
98. Ky.—Irvine y. Irvine, 15 S.W. 


BIL, LOIS yan 82 te 


N.J.—Cory Universalist Soc. 


Peete 28 N.J.Eq. 570 [aff 31 NEG. 


Y.—Lounsbery v. Parson, 3 Dem, 
Surr. 
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dent,°* the death of a person whose existence is nec- 
essary for performance?® or the refusal of interested 
persons to accept the performance offered.°® This is 
true at least of a condition subsequent.°7 Where, 
without the fault of the devisee or legatee, a condi- 
tion subsequent is impossible of performance at the 
time of its creation or afterward becomes so®® by 
an act of God,®® of the law,! of the testator,” or of a 
third person,* it is discharged, performance thereof 
is excused, and the estate or interest becomes abso- 
lute and free of the condition. Indeed, in some eas- 
es the courts deem it unimportant whether the con- 
dition is precedent or subsequent where nonperform- 
ance is not the fault of the devisee but results from 
matters beyond his control.t Also, there are cases 
involving conditions precedent annexed to bequests 
of personalty which hold or state that the bequest 
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stands and the condition is terminated and satisfied 
where it was not originally impossible of perform- 
ance but subsequently becomes so before the time of 
performance® and the performance of the condition 
was not the sole or controlling motive for the mak- 
ing of the bequest. According to other authorities, 
however, a bequest fails and the interest given there- 
by does not vest where it depends on a condition pre- 
cedent which is or has become impossible of perform- 
ance;’ and a like rule undoubtedly obtains generally 
as to devises of realty on conditions precedent.® 
If a condition precedent annexed to a devise becomes 


impossible by the act of the testator, it seems that 


the condition is itself discharged,® unless such con- 
dition is to be performed by the testator himself, in 
which case the rule does not apply.1° Where a per- 
son interested wrongfully prevents the performance 


[§ 1798 


N.C.—Lynch v. Melton, 64 S.H. 497, 
150 N.C. 595, 27 L.R.A.N.S. 684 and 
note, 14 Prob.Rep.Ann. 491. 


_ Pa.—McCullough v. Wiggins, 22 Pa. 
288; Heddleson’s Estate, § Phila. 602. 
Wis.—Yearnshaw’s Appeal, 25 Wis. 
21. 
94. Iinglefried  v. 
Yeates (Pa.) 41. 


95. Sherman v. American Cong. 
Assoc., 98 F. 495 [aff 113 F. 609, 51 


Woelpart, eA 


ChClUAL. 329s Jones v.. Doe ex) dem: 
Bramblet, 2 [ll. 276; Davis v. Wood, 
17 B.Mon. (Ky.) 86; Culin’s Appeal, 
20 Pa. 2438. 


96. Seeley v. Hincks, 31 A. 533, 65 
Conn. 1; Boone v. Tipton, 15 Ind. 270; 
Petro v. Cassiday, 13 Ind. 289; Page 
v. Frazer’s Ex’rs, 14 Bush (Ky.) 205; 
Livingston v. Gordon, 84 N.Y. 136, 94 
N.Y. 644, 11 N.Y.Wkly.Dig. 565 [aff 
21 Hun 233 (aff 7 Abb.N.Cas. 53)]. 


97. See infra text and notes 98-3. 


98. U.S.—King v. Mitchell, 8 Pet. 
326, 8 L.Ed. 962. 


Ala.—Pitts v. Campbell, 55 So. 500, 
173 Ala. 604. 


Cal.—In re Budd’s Estate, 135 P. 
1131, 166 Cal. 286. 


Ill—Jackson vy. Knapp, 
§24, 297 Ill. 2138. 


Mo.—Jones v. Jones, 123 S.W. 29, 
223 Mo. 424, 25 L.R.A.N.S. 424. 


N.Y.—Martin v. Ballou, 13 Barb. 
119; Merriam v. Wolcott, 61 How.Pr. 
377. 


N.C.—Nunnery v. Carter, 
370, 78 Am.D. 231. 


Pa.—White’s Hst., 2 Pa.Dist. 207. 


Va.—Burdis v. Burdis, 30 S.E. 462, 
96 Va. 81, 70 Am.S.R. 825 note. 


Ont.—Lillie v. Willis, 31 Ont. 198. 
Sask.—Re Forbes, [1928] 3 Dom.L. 
2) 


130 N.E. 


58 N.C. 


A Ree 

99. Hawaii—Scott v. Lucas, 23 
Hawaii 338. 

l1.— Jackson v. Knapp, 180 N.E. 


Tl 
524, 297 Ill. 213. 


Md.—BEllicott v. Ellicott, 45 A. 183, 
90 Md. 321, 48 L.R.A. 58; Hammond 
v. Hammond, 55 Md. 575. 


Mass.—Merrill v. Emery, 10 Pick. 
507. 


- Mo.—Jones v. Jones, 123 S.W. 
223 Mo. 424, 25 L.R.A.N.S. 424. 


N.H.—George v. George, 47 N.H. 


29, 


27 
N.Y.—McLachlan v. McLachlan, 9 


For later cases, developments and changes in the law see Annotations, same title and section number 


Paige 534. 


Pa.—Culin’s Appeal, 20 Pa. 243; 
Stroud’s Est., 23 Pa.Dist. 2; Hutchins’ 
Estate, 9 Phila. 300. 


Va.—Burdis v. Burdis, 30 S.E. 462, 
96 Va. 81, 70 Am.S.R. 825. 


W.Va.—Adams v. Adams, 120 S.H. 
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Wis.—Burnham vy. Burnham, 48 N. 
W. 661, 79 Wis. 557. ‘ 


Eng.—In re Greenwood, [1903] 1 
Ch. 749; Lowther v. Cavendish, Ambl. 
356, 27 Reprint 237, Eden 99, 28 Re- 
print 621; Graydon v. Hicks, 2 Atk. 
16, 26 Reprint 407; Aislabie v. Rice, 
3 Madd. 256, 56 Reprint 503; Peyton 
v. Bury, 2 P.Wms. 626, 24 Reprint 889; 
Burchett v. Woolward, Turn.&R. 442, 
37 Reprint 1170. : 


[a] Insanity—(1) Where a benefi- 
ciary is rendered incapable of per- 
forming a condition subsequent by 
insanity, and there is no limitation 
over, he takes the property discharged 
from the condition. Bird v. Cross, 
8 Reports 326. (2) Where the testa- 
trix devised her farm to her son, pro- 
vided he maintained a home on the 
farm for his insane brother as long 
as he lived, the devise was not de- 
feated, where the lunatic was con- 
fined in a public institution for the in- 
sane without fault on part of devisee, 
and never permitted to leave there be- 
cause of his dangerous condition. 
Owings vy. Ritter, 128 A, 765, 148 Md, 
127. 


1. New Haven County v. Parish of 
Trinity Church of New Haven, 73 A. 
789, 82 Conn. 378, 17 Ann.Cas, 432’; 
Jones v. Jones, 123 S.W. 29, 223 Mo. 
424, 25 L.R.A.N.S. 424. 


2. Jackson v. Knapp, 130 N.E. 
297 Ill, 213; Jones v. Jones, 123 S.W. 
29, 223 Mo. 424, 25 L.R.A.N.S. 424; 
Walker v. Walker, 2 De G.F.&J. 255, 
45 Reprint 619. 


524, 


ee Huckabee v. Swoope, 20 Ala. 
[a] Misconduct of codevisee.— 


Warrison v. Harrison, 31 S.E. 455, 105 
Ga. 517, 70 Am.S.R. 60. 


4 Boggess v. Crail, 5 S.W.(2d) 
906, 224 Ky. 97. See Graham’ v. Bol- 
ton, 9 Ont. 481 (where, without stat- 
ing whether the condition was preced- 
ent or subsequent, the court held that 
a gift stands where a condition has 
been partly performed and the re- 
mainder of the performance has been 
ayes impossible by an act of 

od). 


5. Sherman yv. American Cong. 
Assoc., 98 F. 495 [aff 113 F. 609, 51 


C.C.A. 329]; Morley v. Calhoun, 28 
Ohio Cir.Ct. 1638. 


6. Sherman v. American Cong. 
Assoc., 98 F. 495 [aff 113 F. 609, 51 
C.C.A. 329]; Nunnery_v. Carter, 58 
N.C. 370, 78 Am.D. 231; Morley v. 
Calhoun, 28 Ohio Cir.Ct. 163. 


[a] Performance main object of 
bequest.—Where a testator left three 
daughters past twenty-five years of 
age who were unmarried, and, after 
bequeathing them a small competence, 
willed the residue of his estate to an 
asylum, on condition that a comforta- 
ble room and support be furnished 
therein for either, or all three, of his 
daughters, should misfortune render 
them homeless, it was held that the 
main object of the bequest was to 
make such provision for the daughters 
as would secure them a safe and com- 
fortable place of refuge in the event 
of their becoming destitute, and the 
asylum being incapable of receiving 
them, and the condition imposed 
therefore impossible of fulfillment, 
the bequest failed. Thompson’s Suc- 
cession, 49 So. 651, 123 La. 948. 


7. R.I—Perry v. Brown, 83 A. 8, 
34 R.I. 203. 


S.C.—Magee v. O’Neill, 19 S.C. 17 
45 Am.R. 765. ee 


Wis.—Stark v. Conde, 76 N.W. 
100 Wis. 633. ae 


Eng.—Robinson yv. Wheelwright, 6 
De G.M.&G. 535, 43 Reprint 1342; In 
re Emson, 74 L.J.Ch. 565, 


Sask.—Re Forb : om 
pera) es, [1928] 3 Dom.L. 


See In re Thompson’s Estate, 155 A. 
925, 927, 304 Pa. 349, 76 ALR. 1339 
(“it is no excuse that the failure to 
perform a condition precedent is 
through no fault of the legatee’’). 


8. Mackay v. Moore, Dudl. (Ga.) 
94; Martin vy. Ballou, 13 Barb. (N.Y.) 
119; Burdis v. Burdis, 30 S.E. 462, 96 
Va. 81, 88, 70 Am.S.R. 825 note; Boyce 
v. Boyce, 16 Sim. 476, 60 Reprint 959. 


_“The law is clear that where a con- 
dition precedent is annexed to a devise 


| of real estate, and its performance is 


or becomes impossible, the devise 
fails, although there be no default or 
laches on the part of the devisee him- 
self.” Burdis v. Burdis, supra. 


9 Gath v. Burton, 1 Beav. 47 
17 Eng.Ch. 478, 48 Reprint 1025; sey 
ley v. Langworthy, 3 Bro.P.C. 359, 1 
Reprint 1369. 


10. Goff v. Pensenhafer, 60 N.E. 
110, 190 Ill. 200, 6 Prob.Rep.Ann. 507: 
Gath v. Burton. 1 Beav. 478, 17 Eng. 
Ch. 478, 48 Reprint 1025; Darley vy. 
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of a condition precedent to the vesting of a devise, 
he will not be allowed to take advantage of his own 
wrong,’ and the nonperformance in such case will 
not prevent the devise from vesting.!? In particular 
cases, the facts may not be such as to show that per- 
formance is impossible.13 


Delay in making the intended use of a testamen- 
tary gift may not be unreasonable where other per- 
sons have made the rights of the beneficiary in the 
premises the subject of constant litigation so that, 
practically speaking, there never has been a time 
when the beneficiary could, with safety or proprie- 
ty, proceed to utilize the gift.1* 


[§ 1799] (2) Ignorance of Condition. When the 
will specifies the time for the performance of a con- 
dition precedent, the fact that the conditional bene- 
ficiary was unaware of the existence of the condition 
until the time for performance had expired affords 
him no excuse for failure to perform within the time 
fixed;?® and a condition subsequent not performed, 
owing to the ignorance of the devisee or legatee of 
its existence, nevertheless works a forfeiture where 
the property is given over, both in the case of real 
and personal estate,1® unless the devisee is also the 
heir, who has a title independent of the will;*? but 
ignorance of a condition on the part of a beneficiary 
may exeuse delay in performance where no time for 
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performance is fixed by the will;® and in equity, 
even in the case of a condition precedent, it has been 
held that, if there is no gift over and the parties can 
be placed in the same situation as if the condition had 
been strictly performed, relief will be granted? A 
person cannot “refuse” to perform a certain act, 
within the meaning of a condition, until the question 
is presented to his mind.?° 


[§ 1800] f. Waiver. Performance of a condition 
may be waived by interested persons,?! such as the 
testator?? or a person for whose benefit the condition 
was imposed,?* but not by a person without author- 
ity or interest.2* Waiver, being mainly a question 
of intention,?® is ordinarily a question of fact.?® 
After making his will, the testator may eliminate a 
condition therefrom by a codicil?7 but not by mere ~ 
oral statements.”§ 


[§ 1801] g. Enforcement of Performance or For- 
feiture. Notwithstanding the happening of an event 
contemplated by a condition subsequent, the law per- 
mits the estate to continue until some steps to ter- 
minate it are taken by the person next entitled.?? 
The persons to enforce the forfeiture are those to 
whom there is a limitation over®® or, in the absence 
of such a limitation, the testator’s heirs;*? and the 


Beane Ww OF BY 3 Bro.P.C. 359, 1 Reprint 
1369. 


11. Harris v. Wright, 24 S.E. 751, 
118 N.C. 422. 


12. Harris v. Wright, supra. 


13. Maguire v. City of Macomb, 
127 N.E. 682, 293 Ill. 441; Shuman y. 
Heldman, 41 S.E. 510, 63 S.C. 474; 
Magee v. O’Neill, 19 S.C. 170, 45 Am.R. 
765. 


14. Livingston v. Lenox College, 
185 N.W. 122, 192 Iowa 579. 


15. Brennan v. Brennan, 71 N.E. 
80, 185 Mass. 560, 102 Am.S.R. 363, 9 
Prob.Rep.Ann. 323; Johnson v. War- 
ren, 42 N.W. 74, 74 Mich. 491; Mer- 
rill v. Wisconsin Female College, 43 
N.W. 104, 74 Wis. 415; Powell v. 
Rawle, L.R. 18 Eq. 243; In re Hodges, 
L.R. 16 Eq. 92; Horrigan v. Horrigan, 
(1904) tars 27 i fatl-[1904) tir. 12995 
Burgess v. Robinson, 3 Meriv. 7, 36 
Reprint 3; Tulk v. Houlditch, 1 Ves. 
&B. 248, 35 Reprint 97. 


[a] Condition to be performed dur- 
ing life of testator.—Brennan v. Bren- 
nan, 71 N.E. 80, 185 Mass. 560, 102 
Am.S.R. 363, 9 Prob.Rep.Ann. 323 
{disappr Colwell v. Alger, 5 Gray 
(Mass.) 67]. : 


16. Astley v. Essex, L.R. 18 Eq. 
290; Carter v. Carter, 3 Kay & J. 
617, 69 Reprint 1256; Fry’s Case, 1 
Vent. 199, 86 Reprint 135. Compare 
Carder v. Fayette County, 16 Ohio St. 
853 (where land was devised to a 
county on condition that the county 
should pay all expenses of securing 
its title to the land, with a limitation 
over, failure of the county to pay the 
costs of probate of the will, or to re- 
fund them to the executor, who had 
caused probate thereof to be made be- 
fore the county officers knew of its 
existence, and who had never demand- 
ed payment, did not constitute a 
breach of the condition or work a for- 
feiture). 


17. Shackelford v. Hall, 19 Ill. 212; 
Brennan v. Brennan, 71 N.E. 80, 185 
Mass. 560, 102 Am.S.R. 363, 9 Prob. 


Rep.Ann. 323; Martin v. Ballou, 13 
Barb. (N.Y.) 119; Doe v. Crisv, 8 A. 
&E. 779, 35 B.C.L.. 839, 112, Reprint 
1033; Doe v. Beauclerk, 11 Bast 657, 
103 Reprint 1160. 


18. Giles v. Boston Fatherless, 
ete., Soc., 10 Allen (Mass.) 355. 


19. Hollinrake y. Lister, 1 Russ. 
500, 46 Eng.Ch. 445, 38 Reprint 193; 
Adams y. Gourlay, 26 Ont.L. 87, 21 
Ont.W.R. 772, 3 Ont.W.N. 909. 


20. In- re Dick, [1926] Ch. 992. 


21. Drennen vy. Heard, 198 F. 414 
[afi 211) BY 335.9 128 CC. AY 14]>) (Burr 
v. Tierney, 122 A. 454, 99 Conn. 647. 


22. Jackson v. Knapp, 130 N.E. 524, 
297 Ill. 213. 


Consent to marriage see infra § 
1815. 

22. Conn.—Adams v. Spalding, 12 
Conn. 350. 

Tll.—Hill vy. Gianelli, 77 N.E. 458, 
221 Tll. 286, 112 Am.S.R. 182; Nevius 
v. Gourley, 95 Ill. 206; Jones v. Doe, 
2H 286s 


Ind.—Clark v. Barton, 51 Ind. 165; 
Rush v. Rush, 40 Ind. 83. 
Me.—Andrews v. Senter, 32 Me. 394. 


Mass.—Hapgood vy. Houghton, 22 
Pick. 480. 

Mo.—Cravens v. Cravens, 61 S.W. 
(2d) 739; Alexander v. Alexander, 57 
S.W. 110, 156 Mo. 413; Cunningham 
v. RO ge a Reha, (App.) 34 S.W.(2d) 
94. 


Tenn.—Bowden v. Walker, 4 Baxt. 
600. 


Tex.—Adams vy. Henry, 
231 S.W. 152. 


24, Johnson y. Warren, 
74, 74 Mich. 491. 


25. Vt.—Bean y. Atkins, 89 A. 643, 
SHV iter (S010 
26. Bean v. Atkins, supra. 


[a] Acts inconsistent with for- 
feiture are evidence of waiver. An- 


(Civ. App.) 


42 N.W. 


drews v. Senter, 32 Me. 394. 


27. Hoffman y. Arnold, 209 S.W. 
506, 183 Ky. 486. 


23.- In re Klingel, 144 N.Y.S. 435, 
82 Mise. 319,-11 Mills Surr. 75: 


2o. JUniony Trust-).Co, .Va se airse 
Trust & Savings Bank, 252 Ill:Anp. 
837; Leech v. Leech, 11 Grant Ch. 
(Ont.) 572: 


[a] Woidable deed.—Deed of heir, 
in violation of a restriction in an an- 
cestor’s will that the land be not sold 
until the testator’s child became 
twenty-one years old, was voidable 
but not void. Howard’s Adm’x v. 
Asher Coal Mining Co., 284 S.W. 419, 
215 Ky. 88. 


36. Webster v. Cooper, 14 How. (U. 
S.) 488, 14 L.Ed. 510; Jackson v. 
Knapp, 130 N.E. 524, 297 Ill. 213. 


[a] Where residuary devisee and 
legatee is dead, an action to recover 
personal property should be brought 
by his personal representative and 
an action to recover real property 
should be brought by his heirs. Clapp 
v. Stoughton, 10 Pick. (Mass.) 463. 


Sl. Ill.—Dunne vy. Minsor, 143 N. 
BH. 842, 312 Ill. 333; Jackson v. Knapp 
380 N.E. 524, 297 Ill. 2138; Green v. 
Old People’s Home of Chicago, 109 N. 
ey 269 Ill. 184 [rev 190 I1l.App. 


Ind.—Manifold v. Jones, 20 N.E. 
124, 117-) Inds 21237) /Thompsonry. 
Thompson, 9 Ind. 323, 68 Am.D. 638; 
Throp v. Johnson, 3 Ind. 348; Stone 
v. Huxford, 8 Blackf. 452. 


Ky.—Howard’s Adm’x y. Asher Coal 
Mining Co., 284 S.W. 419, 215 Ky. 88. 


Me.—Birmingham y. Lesan, 1 A. 
151, 77 Me. 494; Marwick vy. Andrews, 
25 Me. 525. 


Neb.—Marble v. City of Tecumseh, 
173 N.W. 581, 103 Neb. 625. 


ut uaa oa v. Hall, 24 Wend. 


Pa.—Drace v. Klinedinst, 118 A. 
907, 275 Pa. 266, 25 A.L.R. 1250. 
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remedy is an entry*? or suit.33 


less it is clearly established.?7 


clare and enforce a forfeiture. 


32. U.S.—Webster v. Cooper, 
How. 488, 14 L.Ed. 510. 


Ill.—Jackson v. Knapp, 130 N.}E. 
524, 297 Ill. 213; Green v. Old People’s 
Home of Chicago, 109 N.E. 701, 269 
Til. 134 [rev 190 Ill.App. 152]. 


Ind.—Boone v. Tipton, 15 Ind. 270; 
Thompson v. Thompson, 9 Ind. 323, 
68 Am.D. 638; Throp v. Johnson, 3 


14 


ae 343; Stone v. Huxford, 8 Blackf. 
452. 

Pa.—Turner v. Fowier, 10 Watts 
325, 


R.I.—Williams v. Angell, 7 R.I. 145. 


[a] Effect of statute.—Rev. St. c 
145 § 6, dispenses with the necessity 
of an entry in those cases in which 
a formal entry was required by the 
common law to restore the seizin to 
one who had been disseized or other- 
wise deprived of it, but does not ap- 
ply to cases where an entry was re- 
quired, not as matter of form, but 
for the purpose of causing a change 
of title or a forfeiture of the estate. 
Marwick yv.« Andrews, 25 Me. 525. 


33. See cases infra this note. 


[a] Remedy, pleadings, and judg- 
ment or decree.—(1) A bill to fore- 
close the interest of a devisee to 
whom property was given on condi- 
tion is a proper remedy for his fail- 
ure to perform. Hoyt v. Hoyt, 59 A. 
845, 77 Vt. 244. (2) The terms of the 
decree should be such as will best 


subserve the _ testator’s intention. 
Broadnax v. Sims’ Hx’r, 8 Ala. 497. 
(3) “The proper relief is to declare 


the devise and bequest forfeit and 
void according to the express terms 
of the will’ (Wood v. Cantrell, 140 
So. 345, 346, 224 Ala. 294) (4) and al- 
though a bill prays too much when it 
asks that the will be set aside and 
held for naught as a cloud on com- 
plainant’s title, the proper relief may 
be awarded under the general prayer 
(Wood vy. Cantrell, supra). (5) An ac- 
tion to recover the property (Marble 
v. City of Tecumseh, 173 N.W. 581, 
103 Neb. 625), (6) such as ejectment 
(Hogeboom v. Hall, 24 Wend. (N.Y.) 
146), may be maintained. (7) Where 
a conditional devisee is also an heir, 
a judgment of unqualified ouster can- 


not be rendered against him for 
breach of condition. Brennan v. Bren- 
nan, 71 N.&. 80, 185 Mass. 560, 102 


Am.S.R. 363, 9 Prob.Rep.Ann. 323. 
34. Lindsey v. Lindsey, 45 Ind. 
5b25~ Bradstreet v. Clark, 21 Pick. 


(Mass.) 389. 


[a] Written request of perform- 
ance is a sufficient demand. Tilden vy, 
Tilden, 13 Gray (Mass.) 103. 


35. Irvine v. Irvine, 15 S.W. 511, 
12 Ky.L. 827; Beall v. Deale, 7 Gill & 
J. (Md.) 216. 


2&6. In re Borden’s Estate, 254 N. 
¥.S. 697, 142 Misc. 44 [aff 258 N.Y.S. 
973, 236 App.Div. 753]. 


According to some,*# 
although not other,?® authorities, a demand and re- 
fusal of performance are necessary. The court will 
not determine whether there has been a defeasance 
by breach of a condition subsequent until a forfeiture 
is claimed?® and it will not enforce a forfeiture un- 
In some,*® although 
not other,*® jurisdictions, a court of equity will de- 
In the latter juris- 
dictions, however, a court of equity will, if a devi- 
see accepts, compel the performance of the condi- 
tions?° or, if that is inequitable or impossible,*! will 


WILLS 


conditions. *? 


[a] It is not to be presumed that 
there will be a failure to observe con- 
ditions subsequent, so as to forfeit 
an estate. Bell v. Nesmith, 104 N. 
E. 721, 217 Mass. 254. 


. 87. Burrows y. Madison Park & 
Pleasure Drive Ass’n, 189 N.W. 535, 
177 Wis. 639. 


[a] Burden rests on those who al- 
lege forfeiture of a legacy to prove 
clearly the facts on which it rests. 
Hilton v. Sherman, 118 S.E. 356, 155 
Ga. 624. 


[b] Evidence held insufficient to 
establish breach or nonperformance 
working a _ forfeiture. Stinnett v. 
Kinslow, 88 S.W.(2d) 920, 238 Ky. 
812; Hummer v. Veu Cassovic, 36 S. 
W220) 30) 8237 Vikvyn bS4 a) BLOwleve 
Smithfield Sav. Bank, (R.I.) 121 A. 
422; Burrows v. Madison Park & 
Pleasure Drive Ass’n, 189 N.W. 535, 
177 Wis. 639. 


38. Wood vy. 
224 Ala, 294. 


33. Callender v. Cloud, 140 A. 568, 
102 N.J:Eq. 287; Bird v. Hawkins, 42 
AY 588,258 Neds 22:9. 


40. Callender v. Cloud, 140 A. 568, 
102 N.J.Eq: 287; Bird v. Hawkins, 42 
A. 588, 58 N.J.Eq. 229, 


41. Mitchell, 
61 


Cantrell, 140 So. 345, 


passon v. 44 Ont. 


1B 


[a] Performance of conditions will 
not be decreed where it would involve 
the superintendence by the court for 
all time to come of the performance 
of continuous duties necessarily in- 
volving a certain amount of discre- 
tion. Matheson v. Mitchell, 44 Ont. 
L. 619. 


42, Callender v. Cloud, 140 A. 568, 
102 N.J.Eq. 287; Bird v. Hawkins, 42 
A. 588, 58 N.J.Hq. 229. 


43. Treat’s Appeal, 35 Conn. 210. 


44. Adams v. Prather, 167 P. 534, 
176 Cal. 33; Minter v. People’s Nat. 
Bank & Trust Co. of Sullivan, (Ind. 
App.) 182 N.E. 87; Hessig v. Hessig’s 
Guardian, 115 S.W. 748, 131 Ky. 514; 
Clamorgan y. Lane, 9 Mo. 446. 


[a] "Time.—Under a condition sub- 
sequent attached to a bequest of mon- 
ey and providing that the bequest 
shall be null and void if the legatee 
sells certain real property, previously 
acquired by him, within ten years 
from the time of taking title or prior 
to the testator’s death, if he lives be- 
yond the ten years, the legatee, to be 
entitled to retain the legacy, must 
hold the realty for the longer of the 
two periods specifed and hence must 
hold it for ten years where the testa- 
tor died before the expiration of that 
period. In re Delafield’s Hstate, 255 
N.Y.S. 85, 142 Misc. 536. 


{[b] Yermination of devisee’s in- 


terest.—(1) Where a devise of a life 


estate is conditioned against aliena- 


[§§ 1801-1802 


award compensation in damages for the breach of the 
In some jurisdictions, a probate court 
has no power to decree a forfeiture.** 


[§ 1802] h. Conditions or Restrictions as to Par- 
ticular Matters—(1) Alienation or Use of Proper- 
ty. While a valid and applicable testamentary re- 
styaint on alienation or encumbrance should be ob- 
served by the devisee or legatee,** the courts lean 
against declaring that a forfeiture under such a 
condition has been inecurred*® 
hold that the restraint or alleged restraint is not 
applicable or has not been violated.*® 


and they frequently 
It has been 


tion and encumbrance and permitting 
judgments to be entered and taxes to 
become delinquent, the life tenant’s 
interest under the will is terminated 
by permitting a tax sale of the lands 
and the entry of numerous judgments. 
Brumsey v. Brumsey, 184 N.E. 627, 
351 Ill. 414. (2) Where property is 
devised to a religious society “as a 
place of worship in perpetuity,’ a 
contract for the sale of the property 
effects a reversion to the heirs of the 
testator as of the date of the contract. 
Presbyterian Church Gen. Assembly 
eee 46 S.W. 503, 20 Ky.L. 
o . 


[ec] Invalidity of conveyance or 
mortgage.—(1) It has been held that 
a mortgage executed in violation of 
a valid testamentary restraint is void. 
Nebraska Nat. Bank v. Bayer, 243 N. 
W. 115, 123 Neb. 391. (2) However, it 
has also been held that a conveyance 
is voidable only (Fergerson v. Rieke, 
2 S.W.(2d) 405, 223 Ky. 321; Peters 
v. Northwestern Mut. Life Ins. Co., 
227 N.W. 917, 119 Neb. 161, 67 A.L.R. 
1311), (3) and that there may be an 
estoppel against avoidance (Ferger- 
son v. Rieke, supra; Peters v. North- 
western Mut. Life Ins. Co., supra).- 


Validity of restraint see supra §§ 
1758-1762. 


45. Sikemeier v. Galvin, 27 S.W. 
551, 124 Mo. 367; Smith v. Faught, 
45 U.C.Q.B. (Ont.) 484. 

46. i1].—Cox v. Johnson, 89 N.E. 


697, 242 Tll. 159. 


Ky.—Lindemeier v. Lindemeier, 15 
SOW, 524) 91) Key. 264,012 Keay Le 665 
yea v. Minor, 15 S.W. 6, 12 Ky.L. 


Mich.—Walton v. Torrey, Harr. 259. 


N.H.—Madigan v. Burns, 29 A. 454, 
NEE. 3 19. 


N.Y.—Bacon v. Sayre, 147 N.Y.S. 
522, 84 Misc. 462 [aff 148 N.Y.S. 1105, 
164 App.Div. 909]. 


N.C.—Hardy v. Hardy, 93 S.E. 976, 
174 N.C. 505. 


Or.—Imbrie v. Hartrampf, 198 P. 
521, 100° Or. 589. 


Pa.—Fisher v. Wister, 25 A. 1009, 
154 Pa. 65; Brothers v. McCurdy, 36 
Pa. 407, 78 Am.D. 388. 


SaeiBleees v. Charleston, 7 S.C. 


Tex.—HMstes v. Estes, (@€ommn. 
App.) 267 S.W. 709 [aff (Civ.App.) 
255 S.W. 649]. 


[a] Absence of express restraint. 
—Conditions that certain acts be done 
and certain things be furnished and 
not expressly imposing any restraint 
on alienation will not be construed to 
impose such a restraint where it is 
apparent that the testator intended to 
exact merely performance of the con- 
ditions and not performance by the 
devisee personally. Simonds v. Si- 
monds, 3 Metc. (Mass.) 558. 
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For later cases, develepments and changes in the law see Annotations, same title and section number. 
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. §§ 1802-1804] 


both affirmed*’ and denied** that a prohibition of 
a sale comprehends a mortgage. Conditions as to 
the use, cultivation, or improvement of land devised 
need not be performed until the devisee is put in pos- 
session of his estate.*® A condition that a building 
be used by the devisee is not violated by renting a 
portion of it;®° and where money was bequeathed 
to a town on condition that the income be invested 
yearly in “United States flags” to be used in the 
town on all proper occasions, the town may proper- 
ly expend a reasonable portion of the income in the 
purchase and erection of flagstaffs, ropes, halliards, 
and other necessary paraphernalia.®! A plain, un- 
eonditional life estate given to one devisee is not 
subject to restrictions on the use of property 1m- 
posed by the will on the life estates of other per- 
sons in other properties.®? 


Retention in state. A testamentary provision that 
certain personal property shall not be removed from 
the state may not be violated with impunity be- 
cause the will provides no forfeiture for violation ;°* 
if occasion requires the court may, in proper pro- 
ceedings, make such orders as will effectuate the 
intention of the testator.** 


47. Covington v. Covington, 245 S. 
W. 275, 196 Ky. 667; Stewart v. Bar- 
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held and the income accumulated for 
the period of five years, during which 


[69 C.J.] 685 


[§ 1803] (2) Appearance and Claim of Legacy. 


Conditions as to a legatee being heard from, appear- 


ing, identifying himself, or claiming the legacy, with- 
in a specified time, should be complied with accord- 
ing to their terms, properly construed.°> While ig- 
norance of the condition is not an excuse for failure 
to perform it,°® an executor who will receive the 
legacy, if it issunclaimed for a specified time, should 
use reasonable diligence to locate and notify the leg- 
atee.°* 


[§ 1804] (3) Assumption or Payment of Debts, 
Legacies or Charges. A provision that the will shall 
be void if a legatee refuses to assume certain charges 
leaves the will valid when he accepts the legacy and 
assumes the charges.°* The acceptance of a devise or 
legacy subject to certain charges or conditioned on 
the payment by the devisee or legatee of certain 
debts or legacies imposes on him the duty of mak- 
ing payment.°® While there should be a sufficient 
performance of such a condition and duty,®° a stran- 
ger to the will and estate cannot take advantage of 
nonpayment;°* and where payment of an annuity 
is a condition precedent to, but is not the sole mo- 
tive for, a bequest and the death of the annuitant 


Wells, 128 SS: 477, 190, N:@:'37.00¢5) 
A will in favor of testatrix’s daughter 


row, 7 Bush (Ky.) 368. 


48. Williams v. Robinson, 16 Conn. 
ble oSimith) oy. Haught, 45 U.C.QiB: 
(Ont.) 484. 


49. Pendleton v. Kinney, 32 A. 331, 
65 Conn. 222. 


50. Union Trust Co. v. First Trust 
& Savings Bank, 252 ITll.App. 337; 
Button v. Ely, 46 Hun (N.Y.) 100. 


51. Sargent v. Cornish, 54 N.H. 18. 


52. Brokaw v. Fairchild, 237 N.Y. 
S. 6, 135 Mise. 70 [aff 245 N.Y.S. 402, 
231 App.Div. 704, aff 177 N.E. 186, 256 
ING: O42 


53. Wentworth v. Wentworth, 92 
A. 733, 77 N.H. 400. 


54. Wentworth v. Wentworth, su- 
pra. 


55. Stover’s Appeal, 77 Pa. 282. 


[a] Demand by authorized attor- 
ney.—(1) It has been held that a con- 
dition requiring that a legatee shall 
“appear or claim the legacy within 
a certain time” is sufficiently com- 
plied with by a demand by the legatee 
through his attorney, authorized by 
a special power executed for that pur- 
pose, and that it is not necessary for 
the legatee to appear in person. Keel- 
er’s Exx’r v. Keeler, 18 N.J.Eq. 267. 
(2) On the other hand, it has been 
held that a legacy on condition that 
the legatees “appear’’ within a cer- 
tain time with proof such as the court 
of a certain county may deem suffi- 
cient that they are the persons re- 
ferred to requires an appearance in 
propria persona within the county, 
and that the execution of a power of 
attorney to certain persons to de- 
mand the legacy is not sufficient. 
Campbell v. McDonald, 10 Watts (Pa.) 
iN 


[b] Computation of time.—(1) Be- 
quests to certain persons providing 
that in case they ‘wander off and not 
be heard from for a period of ten 
years” the sums provided shall go 
to others, the period to control is ten 
years after the death of the testator. 
Briedenbach v. Walter’s Ex’rs, (Ky.) 
119 S.W. 204. (2) However, where 
testator gave a Sum to a nephew from 
whom he had not heard for some 
years, and provided that it should be 


time efforts should be made to find the 
nephew by advertising, and if at the 
end of five years he has not been heard 
of, to be held for the benefit of others, 
the time within which the nephew 
was to be heard from was the period 
during which advertisements were 
made so that it began to run from the 
date of the first advertisement, and 
not from the death of testator. In 
re McCourt’s Estate, 120 A. 130, 276 
Pa. 274. See In re McCourt’s Estate, 
2 Pa.Dist.&Co. 81 (dismissing excep- 
tions). 


56. Powell v. Rawle, L.R. 18 Eq. 
243; Horrigan v. Horrigan, [1904] 1 
Ir: 27L [aff [1904].1 In+ 29]; Burgess 


v. Robinson, 3 Meriv. 7, 36 Reprint 3. 


57. Morris v. Mull, 144 N.E. 436, 
LLOVORIONS t: (623, 30h AVE. 323: 


58. Scott v. Kramer, 31 Ohio St. 
295. 

59. Fuller v. Fuller, 24 A. 946, 84 
Me. 475; Sturmwald v. Poppe, 151’ N. 


Y.S- 570, 166 App.Div. 113, 14 Mills 
Surr. 388; Messenger v. Andrews, 4 
ae 478, 4 Eng.Ch. 478, 38 Reprint 


[a] Matters comprehended or re- 
quired.—(1) A condition that all debts 
of every kind against the testator or 
his estate be paid comprehends costs 
and expenses attendant on adminis- 
tration and includes fees and costs 
of litigation over a codicil. Plater v. 
Groome, 5 Md. 96. (2) A legacy to a 
church on condition that its indebted- 
ness be removed does not prohibit the 
use of the legacy toward payment of 
the debt nor require that the entire 
indebtedness be discharged independ- 
ently of, and prior to the payment of, 
the legacy. Taylor v. Tolen, 38 N.J. 
Eq. 91. (3) As used in a will provid- 
ing for termination of a life tenant’s 
rights on his refusal or neglect to pay 
taxes within six months after they be- 
come delinquent, the word ‘‘taxes” re- 
fers to the entire taxes for a year and 
not to an installment thereof. 
Churchill v. Millersburg Sav. Bank of 
Millersburg, 235 N.W. 480, 211 Iowa 
1168. (4) A condition subsequent that 
the beneficiary pay the taxes, insur- 
ance and repairs on certain real prop- 
erty does not require that he person- 
ally occupy the property. Lide v. 


conditioned on her paying all that was 
owed on a granddaughter’s property 
“out. of her money,’ was construed, 
in view of the context, not to require 
the daughter to pay the granddaugh- 
ter’s debts with the daughter’s mon- 
ey. Minor v. Hall, (Tex.Civ.App.) 225 


S.W. 784. 
60. See cases infra this note. 
[a] Sufficient performance or lack 


of default.—(1) A 
failed and refused to pay legacies, 
within the meaning of a condition 
subsequent, where he has paid some, 
offered to pay others and expressed a 
purpose to pay when they become due 
according to his understanding of the 
due date. Brannon v. Mercer, 198 S. 

253, 138 Tenn. 415. (2) Where, 
under a will giving land to a person 
so long as he should pay the taxes 
on it, with a limitation over on his 
failure to pay, the devisee’s wife paid 
the taxes after he abandoned her, he 
having paid them up to that time, he 
was never in default in their payment, 
and the limitation over could not take 
effect. Hoselton v. Hoselton, 65 S.W. 
1005, 166 Mo. 182. (3) A condition 
that the beneficiary settle the amount 
charged against him on the testator’s 
books may be performed by offsetting 
counter demands. Gilman v. Gilman, 
63° N.Y. 415. 610 > [afte 4) 5biun v6oG 
Thomps.&C. 211]. (4) Where the tes- 
tator was surety for a devisee and 
provided by will for a decrease of the 
lands devised in the event of the tes- 
tator’s estate being compelled to pay 
the indebtedness, an actual payment 
by the testator’s estate is necessary 
to- render the provision applicable. 
Whittaker v. Chenault, 232 S.W. 391, 
192 Ky. 81. 


[b] Insufficient performauce.—(1) 
Payment of legacies in rents belong- 
ing to the estate is not a compliance 
with a condition for payment out of 
the legatee’s own private funds. Ne- 
vius v. Gourley, 95 Ill. 206. (2) Bank 
stock is not paid off and refunded, 
within the meaning of a testamentary 
condition, by a mere change or trans- 
formation of the bank from a state to 
a national bank. Maynard v. Bank, 7 
Phila. (Pa.) 6. 


61. Lausman vy. Drahas, 10 N.W. 
5738, 12 Neb. 102. 


devisee has not 
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renders performance impossible, the bequest stands 
and the condition is terminated and satisfied.°? 


Option. Under a particular will, the widow of 
the testator may have an option as to the time of 
payment of certain legacies,®? but no option to de- 
cide whether or not they shall ever be paid.°* 


[§ 1805] (4) Care, Support, er Services. A con- 
dition in a will that a devisee or legatee shall care 
for, support, maintain, or render services to, the 
testator or another designated person must, if possi- 
ble, be performed to entitle the devisee or legatee 
to receive or retain, as the case may be, the estate 
or interest given;®® and the devise or legacy fails 
where the devisee or legatee refuses to accept and 
perform the condition.°® However, a substantial 
performance of the condition, reasonably construed 
in favor of the devisee or legatee, is sufficient ;°* 
and a literal compliance with the condition is, of 
course, sufficient.°® Unless the performance of the 
condition is the sole motive and object of the devise 
or bequest,®°® the estate is not defeated by the death, 


62. Sherman v. American Cong. 
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quired.—(1) It will not be held that 


[§§ 1804-1807 


during the testator’s lifetime, of the person to he, 
supported or served?® or by such person’s refusal 
of the legatee’s offer of support.*t However, a leg- 
acy to a servant conditioned on continued service 
to the testator or another, designated person fails 
where, on account of illness or insanity, such per- 
son does not reside at the family residence but is 
confined in a hospital or institution.*? 


[§ 1806] (5) Claims against Estate. While, un- 
der an appropriate condition in a will, a legatee may 
forfeit his legacy by presenting or bringing suit 
on a claim against the estate,’*® various conditions 
of this nature have been construed not to refer to a 
promissory note,“4 a demand for the proceeds of 
insurance on the testator’s life,*® a claim against 
funds held by the testator as executor,’® or a con- 
test of the will.77 Indeed, such conditions are some- 
times construed to refer only to invalid claims or 
claims for fictitious services and not to legal claims 
for just debts or actual services.*® 


[§ 1807] (6) Conduct, Religion, 


. 


faith or abuse of discretion, interfere 


Education, or 


vos 
Le 
i 


* Assoc., 98 F. 495 [aff 113 F. 609, 51 
CAG. Ar 329 )- 


63. Davis v. Clapp, 136 N.H. 185, 
242 Mass. 139. 


64 Davis v. Clapp, 136 N.E. 185, 
242 Mass. 139. 


65. In re Sicourmat’s Estate, 296 
P. 1047, 161 Wash. 406. 


[a] Evidence held to show failure 
to furnish suitable support.—Bean v. 
Atkins, 89 A. 643, 87 Vt. 376. 


66. Stone v. Huxford, 8 Blackf. 
(ind.) 452. 


[a] ime of refusal.—(1) Under 
the terms of a particular will, there 
may be no defeasance unless the dev- 
isee refuses to comply with the con- 
dition when he is in a position to 
act so as to fix the rights of the in- 
terested persons. Adams v. Henry, 
(Tex.Civ.App.) 281 S.W. 152. (2) The 
interest of the devisee in the land is 
not affected by his statements made 
before the testator’s death. Adams 
v. Henry, supra. 


67. Hawkins v. Hansen, 142 P. 280, 
92 Kan. 740, L.R.A.1915A 95 [den reh 
139 P. 1022, 92 Kan. 73, L.R.A.1915A 
90]; Adams v. Gourlay, 
SeaciOnt. WR. 072, s.Ont.wW.N. 909: 


[a]. Strict performance is not re- 
quired.—-—Lyman vy. Chapin, 23 Conn. 
447. 


[b] Court of equity may relieve 
from forfeiture.—Bean v. Atkins, 89 
A. 648, 87 Vt. 376. 


[c] Where devisee performs to 
best of his ability, there is no forfei- 
ture. Lyman v. Chapin, 23 Conn. 447, 


[d] Where condition is partly per- 
formed and further performance is 
rendered impossible by an act of God, 
the estate devised is not defeated. 
Adams v. Adams, 120 S.E. 590, 95 W. 
Va. 187. 


[e] ®emporary absence of servant 
on account of illness does not defeat 
her right to a legacy conditioned on 
her being in the employment of the 
testator’s widow at the latter’s death, 
where the employment was not defi- 
nitely terminated and the widow ex- 
pected and desired a renewal of active 
service when renewed health would 
permit. Abbott v. Lewis, 88 A. 98, 77 
N.H. 94. 


[f] Matters required or not re- 
i ee ae See 


26 Ont.L. | 


the testator intended to impose im- 
possibilities on the devisee. Lyman v. 
Chapin, 23 Conn. 447. (2) A devise of 
a house, providing that the devisee 
shall furnish the tesStator’s daughter 
a home, has been construed as intend- 
ing to secure her reasonable accom- 
modations only in the house, and not 
support aS a member of the family, 
when to hold otherwise would rather 
render the gift of little or no value to 
the beneficiary. Clough v. Clough, 52 
A. 449, 71 N.H. 412. (3) As manifest- 
ed in a particular will, the intention 
of the testator may be to provide for 
personal care and assistance, rather 
than financial support. Cunningham 
v. Cunningham, (Mo.App.) 34 S.W. 
(2d) 994. (4) A condition for care of 
the testator or another named per- 
son refers to ordinary care and at- 
tention such as he had previously 
been receiving. La Rocque v. Mar- 
tin, 176 N.E. 734, 344 Ill. 522; Tib- 
betts v. Curtis, 101 A. 1023, 116 Me. 
336. (5) A devise conditioned on the 
beneficiary’s caring for and treating 
the testator’s wife as a mother does 
not require him to provide a trained 
nurse when the wife has funds of her 
own sufficient to pay for one. Mat- 
ter of Wyatt’s Estate, 30 N.Y.S. 275, 
9 Misc. 285, 1 Gibb.Surr. 104. (6) A 
devise on condition that the devisees 
care for their mother “provided she 
resides’ with them does not require 
either of them to provide for her away 
from his home. Isner v. Kelley, 41 
S.E. 158, 51 W.Va. 82. .(7) A devise 
subject to a third person’s right to 
occupy a part of the house and re- 
ceive board from the farm, does not 
require the devisee to furnish such 
board elsewhere than at the farm. 
Gitman v. Gitman, 1386 N.Y.S. 1064, 
151 App.Div. 808. (8) If the legatee 
of a legacy conditioned on his assist- 
ing in the defense of a suit brought 
against testator has been loyal to the 
estate and ready and willing to aid 
as required by the will, but has never 
been called on to render any particu- 
lar service, either by the testator or 
the executor, the condition will be 
treated as complied with. Cannon 
v. Apperson, 14 Lea (Tenn.) 553. 


[g] Discretion as to amount.— 
Where the will directs that the wid- 
ow shall provide Such amounts as she 
shall consider proper for the mainte- 
nance of grandchildren, a court of 
equity will not, in the absence of bad 


with the discretion given the widow 
as to amount. Merchants’ Hst., 15 
Pa.Dist. 60, 32 Pa.Co. 185. 


68. La Rocque v. Martin, 176 N.E. 
734, 344 Ill. 522; Greenwell v. White- 
head, 211 S.W. 411, 184 Ky. 74; Wren 
v. McCay, 102 S.E. 9, 113 S.C. 240. 


69. Matter of Dempsey, 55 N.Y.S. 
427, 25 Mise. 257, 2 Gibb.Surr. 595; 
Burleyson vy. Whitley, 2 S.E. 450, 97 
IN-C. 2:95. 


70. Ill—Jackson v. Knapp, 130 N. 
E. 524, 297 Ill. 213. 


Ind.—Hoss v. Hoss, 39 N.E. 255, 140 
Ind. 554. 


Me.—Morse v. Hayden, 19 A. 4438, 82 
Me. 227. 


Mass.—Parker v. Parker, 123 Mass. 


Eng.—Burchett vy. Woolward, Turn. 
vite 442, 12 Eng.Ch. 442, 37 Reprint 


71. Livingston v. Gordon, 84 N.Y. 
136; Sutcliffe v. Richardson, L.R. 13 
Eq. 606; Collett v. Collett, 35 Beav. 
312; 55 Reprint 916. 


72. Perry v. Brown, 83 A. 8, 34 R. 
I. 203; In re Hartley, 47 L.J.Ch. 610. 


73. In re Kitchen, 220 P. 301, 192 
Cal. 384, 30 A.L.R. 1008. 


74  EFarnham v. Barker, 19 N.E. 
371, 148 Mass. 204; In re Cronin’s 
Will, 257 N.Y.S. 496, 143 Mise. 559 
[aff 261 N.Y.S. 936]. 


[a] Note given before making of 
will—Farnham v. Barker, 19 N.E. 
371, 148 Mass. 204. 


75. In re Kiekebusch’s Estate, 155 
N.E. 110, 244 N.Y. 236 [motion den 
155 N.E. 916, 244 N.Y. 604 and rearg 
den 170 N.E. 165, 252 N.Y. 617]. 


[a] Claim is against insurer, rath- 
er than the estate. In re Kiekebusch’s 
Histate, 155 N.E. 120, 244° N-yu0936 
bets) den ae N.E. 916, 244 N.Y. 

l, and rearg den 170 N.E. 

N.Y. 617). et 


76. McCoy vy. 
(Pa.) 169. 


77. In re Cronin’s Will, 257 N.Y.S. 
496, 143 Misc. 559 [aff 261 N.Y.S. $361, 


Express conditions ains 
of will see infra § 1808 piles tek 


In re Cronin’s Will, 257 N.Y.S. 


Kennedy, 1 Miles 


78. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1807-1808] 


Occupation. 


the legacy or devise. 


496, 143 Misc. 559 [aff 261 N.Y.S. 936]; 
In re Marshall’s Estate, 196 N.Y.S. 
330, 119 Mise. 407. 


79. See cases infra this note. 


[a] Violation of condition.—(1) A 
condition that the testator’s widow 
“lead a Christian life’ is construed 
to mean the leading of a respectable, 
moral life in accordance with the es- 
tablished laws and customs of a civ- 
ilized Christian country; and, as so 
construed, it is violated by having 
illegitimate children and living a life 
of drunkenness and _ debauchery. 
Kanaskie’s Est., 26 Pa.Dist. 54. (2) 
The birth of an illegitimate child to 
a legatee prior to the time when the 
legacy was to_be paid defeated her 
right to it under a condition in the 
will that she, having lived with the 
testator, should remain in his family 
and conduct herself as she had there- 
tofore done. Reuff v. Coleman’s 
FICITS ss .E, (D917, 30 Wi. Vide Lit Ls 


[b] Condition held fulfilled.—Mc- 
Mahan v. Hubbard, 118 S.W. 481, 217 
Mo. 624 


80. Cushman v. Cushman, 102 N. 
Y.S. 258, 116 App.Div. 763 [aff 84 N. 
Beal SeetO Te Nie .00.0'5, Ie 


81. Colby v. Dean, 49 A. 574, 70 N. 
ns hpepys pla 


[a] Condition is complied with by 
bookkeepers, typists, and teachers 
where the term “useful trade” is con- 
strued to mean some special occupa- 
tion or profession, rather than me- 
chanical employment. Colby v. Dean, 
493 An 1574, 700 IN.EE 592. 


82. Galwey v. Barden, [£899 ]JeL Er: 
508. 

[a] Becoming teacher in Jesuit 
college is entering en a ‘calling’ 


within the meaning of such a condi- 


tion. Galwey v. Barden, PLS 9 Ee: 
508. - 

83. See cases infra this note. 

[a] Time of choice.—The benefici- 


ary is not required to choose his re- 
ligion or determine what it shall be 
until he reaches the age of majority 
and thereupon becomes capable of do- 
ing so. In re Patton, [1930] A.C. 629 
[rev 63 Ont.L. 655]; In re May, [1917] 
JaChe=-L26; 


84 See cases infra this note. 


[a] Condition complied with.— 
(1) A condition that the money 
bequeathed be used for a college 
education in a named university is 
satisfied by taking a physical educa- 
tion course in the named university, 
the term’ ‘college education” in the 
will evidently not being intended by 
the testator to be confined to the 
strict and Titeral sense of a four-year 
course terminating in a degree. In 
re Weller’s Estate. 164 A. 140, 108 Pa. 
Super. 137. (2) Also, a legacy to a 
person while in college is available 
to him when. he is attending a junior 


Testamentary conditions that the ben- 
eficiary pursue a certain course of conduct or be- 
havior,‘® exhibit or reveal certain qualities at or 
after a fixed time,®° have a useful trade,*! enter an 
approved ealling,*? or assume, maintain, 
from, or sever, a certain religious connection,**® 
must be complied with to entitle the beneficiary to 
A like rule ordinarily obtains 
as to a bequest for the education of a beneficiary or 
conditioned on his obtaining a certain edueation;** 
but in some instances the beneficiary is held entitled 
to the legacy notwithstanding he does not obtain 
or contemplate obtaining further education after 
the death of the testator, where considerable time 
has elapsed and the circumstances of the beneficiary 
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have 


refrain 


college which confers no degrees and 
gives instruction higher than that 
given in high schools but only in the 
first two years of coilege or universi- 
ty courses. Mitchell v. Whittier Col- 
lege, 272 P. 748, 205 Cal. 744. 


[b] Condition not complied with.— 
Education for the priesthood is not 
complete? where the legatee was ed- 
ucated with the fund but refuses to 
take orders. Flaherty’s Estate, 2 
Pars.Eq.Cas. 186. 


85. Coppedge v. Weaver, 119 S.W. 
678, 90 Ark. 444; Callender v. Cloud, 
140 A. 568, 102 N.J.Eq. 287; Redmond 
v. Burroughs, 63 N.C. 242. 


86. Forsyth v. Forsyth, 19 A. 119, 
46 N.J.Eq. 400 [aff 21 A. 754, 47 N.J. 
Rane nels Laurence v. McQuarrie, 26 


87. Petra or opposition in good 
faith and on probable grounds see 
supra § 1765. 


88. Cal.—In re Hite’s Estaté, 101 
P. 443, 155 Cal. 436, 21 L.R.A.N.S. 953, 
17 Ann.Cas. 993. 


Conn.—South Norwalk Trust Co. v. 
St. John, 101 A. 961, 92 Conn. 168. 


Iowa.—Moran vy. Moran, 123 N.W. 
202, 144 Iowa 451, 30 L.R.A.N.S. 898. 


N.J.—O’Donnell v. Jackson, 141 A. 
450, 102 N.J.Eq. 470; Guaranty Trust 
Co. v. Blume, 114 A. 423, 92 N.J.Eq. 
538. 

Tenn.—Tate v. Camp, 245 S.W. 839, 
147 Tenn. 137, 26 A.L.R. 755. 


Tex.—Massie v. Massie, 118 S.W. 
219, 54 Tex.Civ.App. 617. 


[a] Condition applies to contest 
of codicils.—In re Hite’s Hstate, 101 
PP) 4435 155) Cal. 436, 21 LsR-A. N.S. 
953, 17. Ann-Cas. 993. 


{b] Person who aids and abets (1) 
another in the inauguration and pros- 
ecution of a contest forfeits his in- 
terest under such a condition. Done- 
gan v. Wade, 70 Ala. 501. (2) Where 
gifts to certain persons were gifts of 
personalty or interests therein, but 
the gifts were given in terms “I give 
and devise,’ and the words “devise” 
and “devisees” were clearly used in 
the granting clauses of the will as 
intending to cover interests in per- 
sonalty and the recipients of such in- 
terests, the recipients thereof will be 
deemed ‘‘devisees”’ within a provision 
of the will that, if any of the devisees 
should aid or attempt to prevent the 
proof of the will, all the expenses of 
probating it should be taken by the 
executor from the share of each one 
so attempting. Kayhart v. White- 
héad77%6 VAs 241, 77 NJ. Wd. 12 [att 
81 A. 1133, 78 N.J.Eq. 580]. (3) Evi- 
dence held to show that certain bene- 
ficiaries aided the caveator in an at- 
tempt to prevent probate of a will, 
so as to bring them within a provi- 
sion therein that, if any of the dev- 
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materially changed since the making of the 
will, as where he has obtained some education, mar- 
ried, or passed the age when persons ordinarily at- 
tend school or ecollege.*® 
ditions relative to conduct or religious connection 
which will defeat the estate, both must be met to 
render a gift over etfective.®® 


Where there are two con- 


[§ 1808] (7) Contest of WillS’—(a) In General. 
A legatee or devisee may forfeit his rights under 
the will or render his share subject to reduction by 
violating a valid condition against contesting or op- 
posing the will or resisting 
this rule does not, of course, apply where the pro- 
ceedings in question®® or the alleged participation 


probate thereof;** but 


isees should aid in an attempt to pre- 
vent proof of the will, the expenses 
of probating it should be taken from 
their shares thereunder. Kayhart v. 
Whitehead, supra. 


{[c] Filing appeal from order or 
decree of probate may be within the 
condition. South Norwalk Trust Co. 
v. St. John, 101 A. 961, 92 Conn, 168; 
Kayhart v. Whitehead, 76 A. 241, 77 
Py aod 12 [aff 81 A. 1133, 78 N.J.Eq. 


{[d]} Expression of dissatisfaction. 
—Under a will declaring that any 
one expressing dissatisfaction with 
its provisions shall forfeit his inter- 
est, “dissatisfaction is legally ex- 
pressed when a beneficiary contests 
or objects in a legal proceeding to the 
enforcement of any provision of the 


will.” In re Hickman’s Estate, 162 
A685 i693 08, Leas iSO: 
[e] Suit against executor for con- 


version.—Where a testator bequeaths 
the property to a legatee, and pro- 
vides that, in case the legatee shall 
“oppose the execution” of the will, the 
property shall go to another, he for- 
feits his legacy by suing the executor 
for conversion of his property which 
testator undertook to bequeath. Mat- 
ter of Riegle’s Estate, 32 N.Y.S. 168, 
10 Misc. 491, 1 Gibb.Surr. 174. 


Validity of condition see supra §§ 
AT C55 AdeeHLO? 


89. Cal.—iIn re Bergland’s Estate, 
182 P. 277, 180 Cal. 629) 5 AUT RY 1363: 


Conn.—South Norwalk Trust Co. vy. 
St. John, 101 A. 961, 92 Conn. 168. 


Ga.—Harber v. Harber, 123 S.H. 
114, 158 Ga. 274, 33) AVR. 598; 


Kan.—Wright v. Cummins, 196 P. 
246, 108 Kan. 667, 14 A.L.R. 604. 


Ky.—Ayers’ Adm’r v. Ayers, 279 S. 
W. 647, 212 Ky. 400. 


La.—Succession of Rouse, 
229, 144 La. 143. 


Md.—Black v. Herring, 28 A. 1063, 
79 Md. 146. 


Mont.—In re McGovern’s Estate, 
250 PB. 812, 77 Mont. 182. 


N.Y.—In re Kirkholder’s Estate, 
BINED Career elle Wa Q Dime, i353). 907/ 
Mills’ Surr. “22° [aff 149 N.Y-S." 875. 86 
Misc. 692, 12 Mills Surr. 401]. 


N.C.—Perry v. Perry, 95 S.H. 98, 175 
N.C. 141. 


Pa.—In re McCahan’s Estate, 70 A. 
PAI PAPA, wl etsy es bss 


Tex.—Calvery v. Calyery, (Commn., 
App.) 55 S.W.(2d) 527. 


[a] For example a testamentary 
provision for forfeiture of a legacy 
by contesting the will is not rendered 
operative by: (1) Merely preparing 
or getting ready for a contest. Ayers’ 
Adm’r v. Ayers, 279 S.W. 647, 212 Ky. 


80 So. 
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therein by the beneficiary in question®® do not come 
within the scope and meaning of the condition; and 
a contest of the will by the grantee in a deed ex- 
ecuted by the testator does not defeat his estate un- 
In determining the meaning of the 
word “contest” as employed in a condition of this 
nature, the intention of the testator controls.%? 


[§ 1809] (b) Waiver or Enforcement of Forfei- 
Disposition of Forfeited Share. 
as the particular will provides, a share forfeited 
by a contest goes to and is to be divided among the 
legatees who did not contest the will’? or who de- 
fended the will against the contest.°* 


der the deed.®1 


ture; 


400. (2) The mere filing of a caveat 
or objections to probate (In re McCa- 
han’s Hstate, 70 A. 711, 221 Pa. 188) 
(3) and the subsequent voluntary 
withdrawal thereof without a trial or 
hearing of the issues (Drennen v. 
Heard, 198 F. 414 [aff 211 F. 335, 128 
ClL@y Ace 4a in rer Cronin’s. Will 625 ¢ 
N.Y.S. 496, 143 Misc. 559 [aff 261 N. 
Y.S. 936]). (4) Objecting to the ju- 
risdiction of the court. In re Hill’s 
Hstate, 169 P. 371, 176 Cal. 619; In-re 
Blackburn’s Estate, 2 P.(2d) 191, 115 
Cal.App. 571. (5) Presenting, in good 
faith, for probate a later purported 
will. In re Bergland’s Estate, 182 P. 
Diels CalG2o yo A leky. LG sie ui 
re Kirkholder’s Estate, 157 N.Y.S. 37, 
171 App.Div. 153,17 Mills Surr. 22 [aff 
149 N.Y.S. 87, 86 Misc. 692, 12 Mills 
Spurr.) 4014; (6) Bringing, or con- 
curring or participating in, an action 
or proceeding for construction of the 
will. Scuth Norwalk Trust Co. v. 
St. John, 101 A. 961, 92 Conn. 168; 
Black v. Herring, 28 A. 1063, 79 Md. 
146; In re Storey’s Will, 236 N.Y.S. 
518, 184 Misc. 791; In re Fellion’s Hs- 
tate, 231 N.Y.S. 9, 132 Misc. 805; Scott 
¥. Ives, 51 N.Y.S: 49,22: Mise. 749; 
Perry Vv. Perry, 95. 'S:B. 98)" 175. N.C. 
141; Calvery v. Caivery, (Tex.Commn. 
App.) 55 S.W.(2d) 527. (7) Suing the 
executor for an accounting and to re- 
quire certain property to be inven- 
toried as part of the assets of the 
estate. In re Seipel’s Estate, (Cal. 
App.) 19 P.(2d) 808. (8) Commencing 
a proceeding to compel distribution 
of the esiate in accordance with the 
provisions of the will. In re McGov- 
ern’s Mstate, 250 P.- 812, %7 Mont. 
182. (9) Presenting a claim against 
the estate. Wright v. Cummins, 196 
P. 246, 108 Kan. 667, 14 A.L.R. 604. 
(10) Contesting a claim arising, not 
under the will, but under a contract 
made by decedent. In re Walsh’s Es- 
tate, 93 Pa.Super. 566. (11) Suing 
to set aside a deed from plaintiff to 
the testator. Burger v. Burger, 148 
A. 167, 105 N.J.Eq. 403. (12) Suing 
for dower in lands which the testator 
had conveyed by deed to his children. 
Harber v. Harber, 123 S.E. 114, 158 
Ga. 274, 33 A.L.R. 598. (13) A sale 
by remaindermen of their interest. 
Whitmore v. Smith, 221 P. 775, 94 Okl. 
90. (14) Opposing a plea for distribu- 
tion, on the ground that petitioners 
were not entitled to share under the 
will. In re Vanderhurst’s Estate, 154 
PB. 5, 171 Cal. 553. 


96. See cases infra this note. 
{a] Relation to contestant.—The 


participation of certain legatees in a 
will contest cannot be inferred from 
the mere fact that they are brothers 
or sisters of the contestant. In re 
Largue’s Estate, 200 S.W. 83, 198 Mo, 
App. 261. 

[b] Desire that contestant succeed 
in his suit or proceeding does not 
make the legatee cherishing or ex- 
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feiture ;°° 


Accordingly 


It has been 


pressing the desire a contestant or 
participant in the contest so as to 
render the forfeiture clause applica- 
ble. Lobb v. Brown, 281 P. 1010, 208 
Cal. 476; Haradon v. Clark, 180 N.W. 
868, 190 Iowa 798; Richards v. Piefer, 
201. N Wins? 7, 229 Mach. 609>-sin Tre 
Largue’s Estate, 200 S.W. 83, 198 Mo. 
App. 261. 


{[c] Failure to defend.—(1) The 
failure of two legatees, made defend- 
ants in a will contest, to deny a 
charge of contestants that a third 
legatee exercised undue influence, 
does not make the first two legatees 
contestants, within the meaning of a 
forfeiture provision. Lobb v. Brown, 
281 P. 1010, 208 Cal, 476. (2) Even 
where the condition is against con- 
senting to, acquiescing in, or failing 
to defend, a will contest, certain lez- 
atees cannot be held to have violated 
it where they were not made parties 
to a will contest and are not shown to 
have had knowledge thereof. In re 
Layton’s Estate, (Cal.) 19 P.(2d) 793. 


[d] Testifying as witness is nota 
violation of the condition. Lobb v. 
Brown, 281 P. 1010, 208 Cal. 476; Har- 
adon v. Clark, 180 N.W. 868, 190 Iowa 
798; Richards v. Piefer, 201 N.W. 877, 
229 Mich. 609. 


[e] Ordinary cross-examination of 
witnesses produced to prove the ex- 
ecution of the will does not work a 
forfeiture of a legacy, even though 
the legatee has filed objections to the 
probate of the will, as the right to 
cross-examine would exist without 
the filing of objections and the cross- 
examination is merely an aid to the 
surrogate in the performance of his 
statutory duty to inquire particu- 
larly into all the facts and cireum- 
stances. Matter of Riegle’s Estate, 32 
Ne 168, 10 Mise. 491, 1 Gibb.Surr. 


{[f{] Evidence held insufficient to 
fairly and legitimately support an in- 
ference that certain legatees took any 
part, directly or indirectly, in the will 
contest proceeding. In re Largue’s 
Estate, 200 S.W. 83, 198 Mo.App. 261. 


91... White v. ‘Chellew, 1:85) Py 621 
108 Wash. 628. 


92. In re Hite’s Estate, 101 P. 443, 
155m Call e436, 121 slush AON Sn Obie) dey 
Ann.Cas. 993; In. re Cronin’s Will, 
257 N.Y.S. 496, 1438 Mise. 559 [aff 
261 N.Y.S. 936]. 


93. Schiffer v. Brenton, 226 N.W. 
258, 247 Mich. 512, 


[a] Provision is constrned to ro. 
fer to persons who could have con- 
tested the will but did not do so ana 
therefore not to include a legatee who 
was merely a friend and not a blood 
relative of the testator. Schiffer y, 
Brenton, 226 N.W. 2538, 247 Mich. 6192. 


[b] Where all beneficiaries unite, 
—A testator’s property was held jn- 


[§§ 1808-1810. 


held that the other beneficiaries cannot waive a for- 
but it has also been held that the for- 
feiture clause is not self-executing®® and that a per- 
son entitled to a forfeited share is not obliged to 
assert his right for the benefit of his ereditors.°’ 
While it has been held that an executor, in his rep- 
resentative capacity, is without interest or duty to 
insist on a forfeiture,®’ there is authority tending 
to the contrary.°® 

[§ 1810] (8) Earning or Raising Money. It is 
necessary and sufficient to comply with a condition 
as to earning or raising money according to its true 
intent and spirit.+ 


testate estate, where all the children 
and beneficiaries united in a contest, 
contrary to a provision in the will. 
South Norwalk Trust Co. v. St. John, 
101 A. 961, 92 Conn. 168. 


94. Whitehurst v. Gotwalt, 127 S. 
BY 5 82s SOMmNE O25 (te 


[a] Neutzxals, who took no part in 
the contest, take no part of the for- 
feited estates under such a provision. 
Whitehurst v. Gotwalt, 127 S.BE. 582, 
189) IN. Ci be 


$5. South Norwalk Trust Co. v. 
St. John, 101 A. 961, 92 Conn. 168. 


[a] Basis of decision is that the 
forfeiture clause was not inserted in 
the will for the benefit of other ben- 
eficilaries but rather as an exercise of 
an exclusive right of the testator and 
as an embodiment of his wishes. 
South Norwalk Trust Co. v. St. John, 
101 A. 961, 92 Conn. 168. 


96. De Rousse v. Williams, 164 N. 
W. 896, 181 Iowa 379. 


97. De Rousse v. Williams, supra. 
98. In re Murphy’s Estate, 78 P. 
960, 145 Cal. 464. Compare In re 


Lavin’s Hstate, 278 P. 925, 99 Cal.App. 
586 (where it is patent that the tes- 
tator imposed on his executor the 
obligation of carrying out the terms 
of the will in so far as legally pos- 
sible and he has any information 
which leads him in good faith to be- 
lieve that a beneficiary has brought 
himself within the forfeiture clause 
of the will, it is his duty to report 
his information to the probate court 
and endeavor to prevent the legatee 
from becoming a recipient under. the 
will; and by so doing, he does not, in 
the absence of anything to indicate 
bad faith, forfeit his own right as a 
beneficiary). 


¢9. South Norwalk Trust Co. v. St. 
John, 101 A. 961, 92 Conn. 168. See 
In re Largue’s Estate, 200 S.W. 83, 
198 Mo.App. 261 (where the residuary 
legatee made a motion in the probate 
court for an adjudication of forfeiture 
and the executor appealed from an 
adverse decision, the burden rested 
on the executor, on a trial de novo 
in the appellate court, to prove that 
the legatees in question directly or in- 
directly contested the validity of the 
will in violation of a clause thereof). 


1. In re Hemstreet’s Will, 167 N. 
Y.S, 1016, 101 Mise. 3840. 


[a] Bona fide pledges by responsi- 
ble citizens (1) may be necessary 
(President of Yale College v. Runkle, 
8 F. 576, 10 Biss. 300) (2) and suffi- 
ecient (Livingston v. Lenox College, 
185 N.W. 122, 192 Towa 579) to comply 
with the conditions in some wills. 


{[b] Grant by government may 
satisfy a condition as to adding a like 
sum to the bequest. Paulin v. Wind- 
sor, 86 N.S. 441. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1811-1815] 


[§ 1811] (9) Establishment of Hospital or Clinic. 


-A hospital is established within the time limited by 


a condition in the will where it is organized and 
the building is partially completed.? Also, a physi- 
cian may be said to have established a clinie so as 
to satisfy a condition in a will where he has com- 
pleted and rendered efficient the original plan or 
enterprise of another and the clinic is known as his.* 


[§ 1812] (10) Formation of Corporation. An in- 
corporation of an institution obviously fulfills a 
condition that it be incorporated;* and where the 
will, although making the organization of a corpo- 
ration under a certain plan a condition precedent, 
indicates a testamentary intent that the plan is to 
be consummated only to the extent that it is legal, 
a consummation to that extent entitles the benefi- 
ciaries to the bequest. 


[§ 1813] (11) Making Will or Conveyance. Un- 
der a particular will, the widow of the testator may 
take a fee-simple estate where she has complied with 
a condition as to making a will in favor of certain 
children. Where a condition requires a devisee to 
make a conveyance to a named person and his heirs, 
the devisee must, after the death of such person, 
convey to his heirs or forfeit the devise." A ten- 
der of a deed to land to which the grantor has no 
title is insufficient as performance of a condition 
to transfer title.® 


[§ 1814] (12) Marriage, Divorce, or Separation 
—(a) In General. A devise to a certain person, 


[ec] Condition of raising sum for 
erection of new church building is | 397 
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with a limitation over in ease she dies single, vests 
an absolute estate in the first taker on her mar- 
riage.? An estate devised on condition of the mar- 
riage of the devisee to a named person is unaffect- 
ed where performance is rendered impossible by the 
death of the person named at an early age and 
before the expiration of the time limited for per- 
formanee.1° Different testamentary gifts and con- 
ditions attached thereto are variously construed to 
cause the gift to fail where the beneficiary mar- 
ries!! or does not marry?” before the death of the 
testator or to cause the gift to become or remain 
effective freed of a provision for forfeiture’ or re- 
duction where the beneficiary marries before the 
death of the testator’® or after the deaths of the tes- 
tator and the primary life tenant.*+ 


Separation. Where a testator gives his daughter 
a certain annuity “during her separation” from her 
husband, she must, to entitle her to the annuity, | 
show at least an involuntary separation on her 
part,+® and not a separation in violation of her con- 
jugal duty.*® 


[§ 1815] (b) Consent as Condition. A valid con- 
dition as to marriage of the beneficiary with the 
consent of a designated person or persons must be 
performed,+* unless it is waived by the consent of 
the testator to a marriage in his lifetimet® or unless 
performance is impossible by reason of the death 
of the sole person whose approval is required.*® 
Where the consent of several persons is required, 
that of less than all who are living is not sufficient,?°® 


779, 124 Mise. 692 [aff 213 N.Y.S. 933, 
216 App.Div. 701]. 


not complied with by raising that sum 
for the church and spending part of 
it in erecting a new vestry and parish 
house and repairing the old church. 
Cambridge First Parish Ministerial 
Fund v. Cambridge First Parish, 71 
N.E. 74, 186 Mass. 85. 


{d] Individual earning’s or income. 
—(1) A provision of a will for pay- 
ment to children of two dollars for 
every dollar earned or saved is ap- 
plicable only to net earnings made by 
individual effort in legitimate busi- 
ness or investment.and income from 
property owned. Reynolds v. Safe 
Deposit & Trust Co. of Baltimore, 159 
S.E. 416, 201 N.C. 267. (2) Under’'a 
will bequeathing ten thousand dol- 
lars to each of testator’s sons in trust, 
to be paid when each son earns and 
deposits with the trustee an equal 
amount, reciting, ‘‘it being understood 


4. Milne’s Heirs v. Milne’s Ex’rs, 
17 La. 46. 


5. Clausen v. Leary, 166 A. 623, 113 
N.J.Eq. 324. 


6. Inre Turner, 4 Ont.L. 578. 


7. Beall v. Deale, 7 Gill & J. (Md.) 
216 (construing ‘‘and’’ as ‘“‘or’’), 


8. Bell v. Davis, 26 N.C. 521. 


9. Davison’s (Pa.) 16 A. 


598, 1 Mon. 185. 


10. Thomas v. Howell, 1 Salk. 170, 
91 Reprint 157. 


11. Wan Vechten v. Van Veghten, 8 
Paige (N.Y.) 104; Hawiey & King v. 
James, 5 Paige (N.Y.) 318 [rev on 
other grounds 16 Wend. 61]; Bullock 
v. Bennett, 7 De G.M.&G. 283, 3 Ha. 
Rep. 799, 56 Eng.Ch. 219, 44 Reprint 


Appeal, 


by me that all money earned up to/411 


the present time, with interest also 
earned, shajJl become a part of the 
ten thousand dollars to be earned by 
him,” all income derived from funds 
earned by the son, whether earned 
prior to the testator’s death or sub- 
sequently, should go to augment the 
amount to be earned by him. In re 
Scott’s Will, 204 N.Y.S. 478. (3) To 
meet a condition that a legatee’s in- 
come shall be less than a specified 
sum per year, his assets or earning 
ability must reach a point where, 
without some radical change therein, 
his income would appear to be per- 
manently less than the specified sum 
per year. Inre Snodgrass’ Estate, 237 
PP: (21, 135 Wash: 303: 


bd cial He Pierpoint’s Will, 47 A. 780, 

72 Vi. 20 

3. Helmer v. Yardley, 117 A. 51, 93 
[69 C. J.+—44] 


[a] Consent of testator to mar- 
riage (1) of the beneficiary to a cer- 
tain person does not dispense with a 
condition precedent that the bene- 
ficiary marry another named person. 
Davis v. Angel, 31 Beav. 223, 54 Re- 
print 1128. (2) However, it is held 
that the express consent of the tes- 
tator to the marriage of the benefi- 
ciary to a certain person dispenses 
with a condition that she marry any 
other person than the one in question. 
Smith v. Cowdery, 2 Sim.&St. 358, 25 
Rev.Rep. 221, 1 Eng.Ch. 358, 57 Re- 
print 382. 


12. In re Schwartz’s Estate, 98 A. 
780, 254 Pa. 88. 


13. In re Duffill’s Hstate, 183 P. 
337, 180 Cal. 748. 
14. In re Weil’s Estate, 209 N.Y.S. 


15. Cooper v. Clason, 3 Johns.Ch. 
CNY) b2ite 


16. Cooper v. Clason, 3 Johns.Ch. 
CNRS) M52, 


17. Collier v. Slaughter’s Adm’r, 
20 Ala. 263; Hogan v. Curtin, 88 N.Y. 
162, 42 Am.R. 244. 


[a] Assent or approval after mar- 
riage is not sufficient. Pacholder v. 
Rosenheim, 99 A. 672, 129 Md. 455, 
460, L.R.A.1917D 464 [quot Cyc]; 
Reynish v. Martin, 2 Atk. 330, 26 Re- 
print 991; Long v. Ricketts, 2 Sim.& 
St. “£79: f Enng.Ch. 179, 57 Reprint 
313; Clarke v. Parker, 19 Ves.Jr. 21, 
12 Rev.Rep. 124, 34 Reprint 419. 


18. Clarke v. Berkeley, 2 Vern.Ch. 
720, 23 Reprint 1073; Crommelin v. 
Crommelin, 3 Ves.Jr. 227, 30 Reprint 
982. See Pacholder v. Rosenheim, 99 
A. 672, 129 Md. 455, 460, L.R.A.1917D 
464 Tquot Cyc] (recognizing that the 
testator may waive the condition by 
giving his consent to the marriage 
before it takes place, but holding that 
a waiver is not to be implied from 
the lapse of two and one half years 
between the date of the marriage and 
the death of the testator and his fail- 
ure to change his will during that in- 
terval). 


19. Collett v. Collett, 35 Beav. 312, 
55 Reprint 916. 


20. Hogan v. Curtin, 88 N.Y. 162, 
42 Am.R. 244, 14 N.Y.Wkly.Dig. 307 
[aff 47 N.¥.Super. 250]; Worthington 
v. Evans, 1 Sim.&St. 165, 24 Rev.Rep. 


160, 1 Eng.Ch. 165, 57 Reprint 66: 
Clark v. Parker, 19 Ves.Jr. 1, 12 Rev. 
Rep. 124, 34 Reprint 419. 


, 
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unless they are executors or trustees and some have 
renounced the office.2* On the other hand, a con- 
dition requiring the consent of several persons is 
performed by obtaining the consent of the surviv- 
ors.22, It has been held that the condition does not 
apply to a second marriage;** but it has also been 
held in the same jurisdiction that the legatee has 
her whole life to perform the condition?* and that 
the legacy is not forfeited by one marriage without 
consent.?® 


[§ 1816] (c) Continuance or Severance of Mar- 
riage Relation. Under the construction placed on 
a particular condition in a will, a legatee is entitled 
to payment of the legacy after she is divorced from 
the man who was her husband at the time of the 
making of the will.2° However, in the case of a 
testamentary gift to a woman during her widow- 
hood, in the event she survives her husband, she is 
not qualified to take where, although she survives 
the man who was her husband, they have been di- 
vorced or their marriage has been annulled.?* Also, 
a legatee is not the husband of a named person at 
the time of the latter’s death within the meaning 
of a condition in a will where a judgment of divorce 
has been entered,?® although it has not become final 
and conelusive.2® Under a will manifesting a gen- 
eral intention of the testator to maintain equality 
among his children, an additional gift to a mar- 
ried daughter if she becomes a widow is ineffective 
to give her more than an equal portion where she 
becomes a widow before the death of the testator.°° 


[§ 1817] (d) Remarriage. A forfeiture occurs on 
remarriage of a widow in violation of a condition,?+ 
provided the remarriage is legal and valid.*? Un- 
der the construction placed on some wills, the tes- 
tator’s widow, on remarriage, loses her life inter- 
est in his whole estate and becomes entitled abso- 


ae Boyce v. Corbally, Ll.&G.t.| Ky. 550. 


Pl. 102; Ewens vy. Addison, 5 Jur. 
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lutely to one third thereof.8* The death of the ben- 
eficiary without having remarried terminates the 
condition only and not the estate where the. gift 
is to continue while the beneficiary remains unmar- 
ried;?* but it is otherwise as to a gift, such as one 
during widowhood, which may be terminated by ei- 
ther death or remarriage.®® Where the event of mar- 
rying is not interwoven into the original gift but 
there is an absolute estate given to the widow with 
a gift over to take effect on her marriage, the gen- 
eral rule that a clear vested interest can be de- 
vested only upon the happening of the precise con- 
dition expressed applies, and the gift over will not 
take effect upon death unmarried.*® Under a par- 
ticular will, a daughter of the testator may take a 
share free of condition where she has not married 
a second time prior to the death of the testator.** 


[§ 1818] (138) Name. A condition as to the 
adoption or use of a particular name by a benefici- 
ary must be complied with to entitle the beneficiary 
to the devise or bequest;?* but a gift over will not 
be effective until he has refused for a reasonable 
time to comply after being given an opportunity to 
elect.2® Where a bequest is made to a college on 
condition that its name be changed, a legal change 
is necessary*® and a vote of the trustees that steps 
be taken to secure such change is not enough.*? 
However, in the case of an individual it seems that 
an informal assumption of the name is sufficient 
in the absence of a testamentary requirement of a 
legal change.*2 A condition in a will that the ben- 
eficiary shall be willing to assume by law a certain 
name is construed to require a bona fide, sincere 
expression of intention to assume the name legally.** 


[§ 1819] (14) Residence. Ordinarily, there must 
be some compliance with a eondition as to residence 
of a beneficiary; #* but the courts are liberal in 
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N.S. 1034, 7 Wkly.Rep. 23; Worthing- 
ton v. Evans, 1 Sim.&St. ess 24 Rev. 
Rep. 160, 1 Eng.Ch. 165, 57 Reprint 66. 


22. Dawson v. Oliver-Massey, 2 
Ch.D. 753; Ewens v. Addison, 4 Jur. 
N.S. 1034, 7 Wkly.Rep. 23. 

23. Hutcheson v. Hammond, 3 Bro. 
Ch. 128, 29 Reprint 449; Crommelin 
v. Crommelin, 3 Ves.Jr. 227, 30 Re- 
print 982. 


24. See cases infra note 25. 


25. Beaumont v. Squire, 17 Q.B. 
“905, 79 E.C.L. 905, 117 Reprint 1528; 
Randal v. Payne, 1 Bro.Ch. 55, 28 Re- 
print 980. 


26. Gilbert v. Welsch, 51 Ind. 491, 


27. Bell v. Smalley, 18 A. 70, 45 
N.J.Eq. 478; In re Boddington, 25 Ch. 
D. 685. 


28. In re Rogers’ Will, 146 N.W. 


488, 156 Wis. 517. 
29. In re Rogers’ Will, supra. 


30. Langford v. Langford, 4 S.E. 
900, 79 Ga. 520. 


31. Ala.—Capal’s Heirs v. McMil- 
lan, 8 Port. 197. 

Ind.—Beshore v. Lytle, 16 N.B. 499, 
114 Ind. 8; Harmon v. Brown, 58 Ind. 
207. 


Ky.—Dederich v. Provident Sav. 
Bank & Trust Co., 288 S.W. 317, 216 


N.Y.—In re Schriever’s Estate, 155 35. 


N.Y.S. 826, 91 Misc. 656, 15 Mills Surr. 
ee 60 INGEXSS. 937, LV4EAppeDive 
ane on v. Birmingham, 29 Pa. 


S.C.—Martin v. Seigler, 10 S.E. 1078, 
32 S.C. 267. 


Tenn. yee? v. Theus, 
Civ.A. 


Ont. a re Boyle, 18 Ont.W.N. 87. 


[a] Distribution on forfeiture.— 
Where a will left all testator’s prop- 
erty to his wife “for her use during 
the rest of her life, provided she does 
not remarry,” and stated that at her 
remarriage or death the property was 
to be divided according to the laws 
of the state, the will was to be con- 
strued as meaning that on the remar- 
riage of the widow the property was 
to be distributed as though testator 
had died intestate, notwithstanding 
that for several years prior to dece- 
dent’s death she had been weak men- 
tally. Fontron Loan & Trust Co. v. 
Salmon, 189 P. 941, 106 Kan. 833. 


32. In re Morten’s Estate, 224 N. 
Y.S. 75, 180 Misc. 34. 


33. In re Reich’s Hstate, 93 A. 507, 
ret Pa. 344; Re Tessier, 15 Ont.W.N. 


5 Tenn. 


34. In re Howard, 
412: 


PLSOT AARC h: 
Re Perrie, 21 Ont.L. 100, 16 Ont. 


Re Perrie, supra. 


36. Frey v. Thompson’s Adm’r, 66 
Ala. 287. 


37. In re Gorges’ Ex’rs, 197 N.Y-S. 
716, 120 Mise. 171. 


38. Smith v. Smith, 90 N.W. 560, 
64 Neb. 563; Merrill v. Wisconsin Fe- 
male College, 43 N.W. 104, 74 Wis. 
415; Astley v. Essex, L.R. 18 Hq. 290. 


39. Walker v. Brown, 173 N.E. 301, 
386 Ohio App. 468. 


40. Merrill v. Wisconsin. Female 
College, 48 N.W. 104, 74 Wis. 415. 


41. Merrill v. Wisconsin Female 
College, supra. 


42. Davies v. Lowndes, 1 Bing.N. 
Casi -597,..2) Scott. WW, 27, B.C.b. %80; 
131 Reprint 1247. 


43. Walker v. Brown, 173 N.E. 301, 
86 Ohio App. 463. 


44. Johnson y. Warren, 42 N.W. 
74, 74 Mich. 491; Alvarez v. Suarez, 
30 Porto Rico 135; Harrison v. Foote, 
30 S.W. 838, 9 Tex.Civ.App. 576 


[a] Personal residence is neces- 
sary under the construction plated 
on some conditions. In re Vivian, 36 
TL. Rabbit 


[b] Bona fide intention.—Under a 
will devising land to a son, provided 
he came home before the testator’s 
death or within three years there- 
after to take possession, the son was 


For later cases, developments and changes in the law see Annotations, same title and’section number, 
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holding that there has been a sufficient performance 
and no breach or forfeiture;*® and no breach oc- 
curs where it is impossible to take or maintain the 


residence enjoined by the will.*¢ 


not entitled to the land, unless he 
went with the bona fide intention of 
taking up residence thereon. Doher- 
ty v. McLaughlin, 139 N.E. 486, 245 
Mass. 28. 


[ec] Married woman.—By marry- 
ing a British subject, domiciled in 
Great Britain, a woman brings her- 
self within a testamentary provision 
for forfeiture on cessation of resi- 
dence in the United States and ex- 
pressly made referable only to a 
change of legal residence. In re 
es Estate, 260 N.Y.S. 550, 145 Misc. 

oO. 


45. Fla.—Jenkins v. Merritt, 17 
Fla. 304. 


Mo.—Cravens vy. Cravens, 61 S.W. 
(2d) 739. 


“er armoea he v. Walker, 33 N.J.Eq. 


RP am ae tae tk v. Hinton, 39 N.C, 


Pa.—Whitehill’s BHEst., 20 Pa.Dist. 


233. 


[a] Legal domicile——A condition 
requiring residence in a certain house 
is said to be satisfied by such a resi- 
dence as is necessary to create a le- 
gal domicile. Jarman Wills pp 51, 52. 


[b} Giving at hotel.—A condition 
that the beneficiary shall be living 
with the testator at the time of his 
death is complied with by occupying 
apartments at the same hotel with 
testator as his guest and taking 
meals with him. In re Kuhn’s Es- 
tate, 52 A. 126, 203 Pa. 17. 


[c] Abandonment.—(1) When the 
condition is once fulfilled, the title of 
the devisee is absolute and is not 
forfeited by a subsequent abandon- 
ment of the residence in the absence 
of a testamentary provision that it 
shall be permanent. Parks y. Wil- 
kinson, 67 S.E. 401, 1384 Ga. 14, 1387 
Am.S.R. 209. (2) Even a condition 
that a devisee make the land devised 
his permanent home is satisfied by his 
bona fide removal to the land with 
that intention, although he subse- 
quently leaves it. Brundage v. Prot- 
estant Episcopal Church Domestic, 
ete., Missionary Soc., 60 Barb. (N.Y.) 
204. (3) A temporary absence is not 
an abandonment or breach of the con- 
dition. Barnett v. Dickinson, 48 A. 
838, 93 Md. 258. (4) A husband’s go- 
ing to sea, leaving his wife and fam- 
ily on the premises, does not amount 
to giving up _ possession. Doe _v. 
Steward, 1 A.&E. 300, 110 Reprint 
1220. 


46. Ala.—Huckabee v. Swoope, 20 
Ala. 491. 


Ga.—Harrison v. Harrison, 31-+S.E. 
455, 105 Ga. 517, 70 Am.S.R. 60. 


N.C.—Harris v. Wright, 24 S.E. 751, 
118 N.C. 422. 


Eng.—Sutcliffe v. Richardson, L.R. 
13 Eq. 606. 


Ont.—Adams v. Gourlay, 26 Ont.L. 
87, 21 Ont.W.R. 772, 3 Ont.W.N. 909. 


[a] Misconduct of co-devisee.— 
Where a devise creating a tenancy 
in common is on a condition subse- 
quent that the devisees use the prop- 
erty by remaining on it, one devisee 
is discharged from the _ condition 
where he is compelled to break it, and 
leave the property, by the miscon- 
duct of a co-devisee. Harrison v. 
Harrison, 31 S.B. 455, 105 Ga. 617, 70 
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[§ 1820] (15) Other Matters. 
laneous conditions have been deemed to ea!l for such. 
and only such, performance as their terms, reason- 
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Various miscel- 


ably construed, apparently require.*? 


Am.S.R. 60. 
47. See cases infra this note. 
[a] Accounting.—Where a legatee 


has made an accounting according 
to the intention of the testator and 
a reasonable construction of the will, 
he is entitled to a legacy conditioned 
on such accounting. In re Strouse’s 
Estate, 61 Pa.Super. 510. 


[b] Acting as executor.—If an ex- 
ecutor unequivocally manifests an 
intention to act in the executorship, 
that will be a performance of the con- 
dition on which a legacy to him de- 
pends, although he is prevented by 
circumstances from actually serving. 
Merriam v. U. S., 282 F. 851 [rev U. 
S. v. Vanderbilt, 275 F. 109, cert gr 
U. S. v. Merriam, 43 S.Ct. 88, 260 U.S. 
712, 67 L.Ed. 476, and aff 44 S.Ct. 69, 
ata ht 179, 68 L.Ed.. 240, 29 A.L.R. 


[ec] Appropriation by city.—‘‘De- 
partment expenses” within the lan- 
guage of a bequest to a public libra- 
ry, on condition that a city appro- 
priate for the library a certain per- 
centage of department expenses, in- 
clude expenses of schools, police de- 
partment, licensing board, and finance 
commission, notwithstanding the 
state’s control of such departments. 
Trustees of Public Library of City of 
Boston vy. Sherrill, 160 N.E. 665, 263 
Mass. 178. 


[d] Execution of bond or release. 
—(1) Where a testator gives a por- 
tion of his estate to a daughter on 
condition that the daughter shall “eh- 
ter into a bond” conditioned that, if 
she shall die without issue, her share 
shall be distributed among testator’s 
children or legal representatives, the 
daughter’s refusal to execute a bond 
with surety when she offers to exe- 
cute her individual bond is no ground 
for excluding her from her bequest. 
In re Bortner’s Estate, 43 Pa.Super. 
429. (2) Where a condition requires 
a legatee to execute a release within 
a certain time, if the release is. ex- 
ecuted within a reasonable, although 
not within the specified, time, the leg- 
atee will take, the period for execut- 
ing the release being regarded as 
merely ancillary to the accomplish- 
ment of that object. Burns v. Clark, 
387 Barb. (N.Y.) 496; Wilkins v. 
Knipe, 5 Beay. 273, 49 Reprint 583; 
Paine v. Hyde, 4 Beav. 468, 49 Reprint 
420; Taylor v. Popham, 1 Bro.Ch. 168, 
28 Reprint 1059; Simpson v. Vickers, 
14 Ves.Jr. 341, 33 Reprint 552. 


[e] Guarantee by town.—A provi- 
sion that a fund bequeathed to a town 
be kept as a fund “guaranteed” by 
the town requires no contract of 
guaranty. Quincy v. Atty.-Gen., 35 
N.E. 1066, 160 Mass. 431. 


{[f] Having issue—(1) Under a 
bequest by a childless testator of in- 
come of a fund to a nephew for life 
or till “he shall have a child, his ‘law- 
ful issue,’ who shall attain the age 
of three years,” whereupon the prin- 
cipal should be paid to such nephew, 
with provision that, if he did not 
qualify to take the principal, it 
should, on the nephew’s death, go to 
other relatives or their children, he 
did not qualify by adopting a child 
of the required age notwithstanding 
the status of an adopted child under 
the adoption statute. Miller v. Wick, 
142 N.E. 490, 311 Ill. 269, 30 A.L.R. 
IZ0% oo Pathe 230. MA pp ahs “C2 A: 
clause directing that if at the time 
of distribution any of testator’s chil- 


dren were without issue either chil- 
dren or grandchildren the share to 
which such child was entitled should 
not be paid but held in trust was un- 
ambiguous and expressed testatrix’s 
intention that any child who did not 
have living issue at time of 20-year 
period of distribution should not be 
permitted to participate, and never 
should participate unless having 
child thereafter. Muhlke vy. Tiede- 
mann, 117 N.E. 708, 280 Ill. 534. 


[g] Judgment for debts.—Under a 
will devising a life estate to testa- 
tor’s son on condition that his estate 
shall cease if a judgment is entered 
against him subjecting his interest in 
the property or its use or income for 
his debts, the estate is not determined 
where a judgment is entered against 
the life estate for taxes and the es- 
tate ordered sold, as it was testator’s 
intention that only debts created by 
the act of the son himself could have 
that effect. Louisville vy. Cooke, 122 
Fae 144, 185 Ky. 261, 135 Am.S,R. 


{h] Obtaining act of legislature. — 
Where a devise is made contingent 
on the passage of an act by the leg- 
islature, and the act is passed, it is 
immaterial whether or not it is done 
on the solicitation or with the con- 
sent of the executors. Literary Fund 
v. Dawson’s Ex’r, 1 Rob. (40 Va.) 424. 


[i] Qualification of alien.—A con- 
dition that an alien be duly qualified 
under acts of congress is not com- 
plied with by his becoming a denizen 
on Ab aek Snider v. Robertson, 9 S. 


[j] Reinvestment of procecds of 
sale.—Where land was devised to a 
wife for her sole use, with a condition 
that on sale by her the purchaser 
should see to the investment of the 
proceeds in land to her separate use, 
an exchange by her of the land for 
an equity in land covered by a mort- 
gage was not such a reinvestment as 
was authorized by the devise. Bell v. 
Mitchell, 34 S.W. 695, 17 Ky.L. 1334. 


[k] Settlement of minister.—Oc- 
casional preaching by a nonresident 
is not a settlement of a minister with- 
in the meaning of a condition. Hop- 
kinton Second Cong. Soc. v. Hopkin- 
ton First Cong. Soc., 14 N.H. 315. 


[1 Taking custody of minor from 
trustees.—A devise in trust for a 
grandson, to be defeated if any at- 
tempt should be made during his 
minority to withdraw the custody of 
his person from the trustees, was not 
defeated by the surrender of the 
child to his father by the trustees. In 
eae ee Estate, 30 A. 192, 163 Pa. 


[m] Value of estate at the testa- 
tor’s death is the test for the purpose 
of determining whether a particular 
person is entitled to a gift under a 
provision that he is to have such gift 
if the value of the estate exceeds a 
certain sum. Keokuk First Unitari- 
an Soc. v. Harrison, 27 N.W. 362, 68 
Iowa 425. 


{n] Death at same time.—aA testa- 
tor and his wife held not to be ‘‘de- 
prived of life at the same time” with- 
in the meaning of a will where the 
testator died sixteen days after his 
wife, therefore a disposition of his 
property made on the quoted con- 
tingency could not take place under 
his will. Maclean vy, Henning, 33 Can. 
S.C. 305. 
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[§ 1821] L. Testamentary ~ Trusts**%—1. Crea- 
tion and Existencet®—a, Right to Create. <A testa- 
tor has an undoubted right to devise or bequeath his 
property in trust,>° it being a form of testamentary 
disposition that any citizen can make of his estate** 
subject only to the restriction that the conditions of 
the trust be not clearly illegal.®? The sufficiency of 
the testatrix’ reasons for creating a trust on the 
terms and conditions named cannot be questioned 
by the courts.°* 


[§ 1822] b. Nature and Purpose of Trusts Creat- 
ed or Creatable®*—(1) In General. Like trusts gen- 
erally,®® and because of the policy of the law to per- 
mit one to make whatever disposition of his prop- 
erty he sees fit,°* it is the established rule that a tes- 
tamentary trust may be created for any lawful pur- 
pose®’ which the testator deems wise and expedi- 
ent,°®8 limited, of course, by any statutory prohibi- 
tions,®® and except as to a purpose foreign to the 
public policy of the state.°° Thus trusts for the pur- 
pose of satisfying charges and encumbrances out of 


43. 
- $§ 18, 46-64. 


Trusts generally see Trusts 65 C.J. 


WILLS 


Charitable trusts see Charities {| Sandford, 20 S.W.(2d) 83, 230 Ky. 429. 
Miss.—Ross v. Duncan, Freem. 587. 
N.Y.—Downing v. Marshall, 1 Abb. 


[§§ 1821-1822 


rents and profits,®* of applying the income, and prin- 
cipal if necessary, for the benefit of the benefici- 
ary,°2 of preserving or protecting future or con- 
tingent interests,°* of continuing the testator’s busi- 
ness,** of educating grandehildren of the testator,** 
of paying over to the beneficiary who is to use it 
for any purpose he deems best for his minor son,*® 
of conserving property pending the exercise of a 
power of appointment after a life estate,°’ of pay- 
ing annuities,*® and of keeping up a grave or burial 
plot,®® are for valid purposes. A testamentary trust 
may be created as a protection to the beneficiary be- 
cause of his inexperience, improvidence, or inability 
to manage his estate.’ It need not be in the form 
of a spendthrift trust.74 <A trust on realty, the in- 
come of which is to be paid to the beneficiaries for 
a designated period, may be lawfully created.7? 


Realty or personalty. When a statute regulating 
trusts is applicable only to realty, trusts in person- 
alty may be created for any purpose not unlaw- 
ful,7® and a trust is one of personalty, within such 


13 Phila. (Pa.) 325. 


64. Moore v. McFall, 183 Ill.App. 
628 [aff 105 N.E. 723, 263 Lil. 596, Ann. 
Cas.1915C 364]; In re Allen’s Will, 


p 184 et seq. 


49. Creation of trusts generally see 
Trusts §§ 21-238. 

50. State v. Beardsley, 82 So.-794, 
77 Fla. 803; Palmer v. Neely, 135 S.E. 
90, 162 Ga. 767; In re Stewart’s Hs- 
tate, 98 A. 569, 253 Pa. 277, Ann.Cas. 
1918H 1216; In re Spring’s Estate, 664 
A. 110, 216 Pa. 529; Cotton’s Hstate, 
6 Pa.Dist. 44, 19 Pa.Co. 247. 


[a] Thus a testator may, by will, 
provide that stock of a corporation 
authorized to carry on his business 
shall be held by his executors in trust 
for his widow and sons, and an adult 
married daughter. Palmer v. Neely, 
135 S.E. 90, 162 Ga. 767. 


[b] Mother has power to create 
trust for minor child with respect to 
an estate passing under her will. 
Cotton’s Estate, 6 Pa.Dist. 44, 19 Pa. 
Co. 247. 


51. In re Stewart’s Estate, 98 A. 
569, 253 Pa. 277, Ann.Cas.1918E 1216; 
In re Spring’s Estate, 66 A. 110, 216 
Pa. 529. 

52. In re Stewart’s Estate, 98 A. 
569, 253 Pa. 277, Ann.Cas.1918H 1216. 


Purposes of testamentary trusts see 
infra §§ 1822-1827. 


Requisites and essentials of testa- 
mentary trusts see infra §§ 1828-1841. 


53. President and Fellows of Har- 
vard College v Jewett, 11 F.(2d) 119. 
54. Cross references: 


Kinds and classes of trusts generally 
see Trusts §§ 9-20. 
Trusts for: 


Accumulations as affected by rule 
against pernetuities see Perpetui- 
ties §§ 80-87. 


Ce Spel ae purposes see Charities §§ 
4 : 


Religious purposes see Religious 
Societies § 115. 
55. See Trusts § 26 et seq. 
56. See supra § 123 text and notes 
61-62. 
57. 


Ky.—Sandford’s Adm’r 


Dee: w525; 

Ohio.—Starr v. Forbes, 18 Ohio Cir. 
CUES] LG. 

Pa.—In re Kern’s Estate, 145 A. 824, 
296° Pas 348.4 663 AR. 13425) In ore 
Spring’s Estate, 66 A. 110, 216 Pa. 529; 


Wells v. McCall, 64 Pa. 207; Gill’s Es- | 


tate, 9 Pa.Dist.&Co. 209. 


[a] Stated otherwise.—A testator 
may impose any trusts on his prop- 
erty after his death which are not 
condemned by law. Downing v. Mar- 
shall, 1 Abb.Dec. 525. 


58. Ross v. Dunean, Freem. 
(Miss.) 587; In re Kern’s Estate, 145 
A. 824, 296 Pa. 348, 66 A.L.R. 1342: 
In re Spring’s Estate, 66 A. 110, 216 
Pa. 529; Gill’s Estate, 9 Pa.Dist.&Co. 
209. And see Kitchen’s Estate, 2 
Phila. (Pa.) 292 (stating that a testa- 
tor has full power over his estate). 


59. See statutory provisions. 


ee See Trusts § 26 text and note 


_ Reauisites and essentials see infra 
§$§ 1828-1841. 


61. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552; In re Grossman’s Will, 
227 N.Y.S. 470, 181 Mise. 526. 


62. Ala.—-Cook v. Williams, 81 So. 
579, 202 Ala. 637. 

Me.—Huston v, 
111 Me. 246. 


N.Y.—Donlin v. Hynes, 163 N.Y.S. 
868, 177 App.Div. 184. 


Pa.—Hill v. Clark, 74 Pa.Super. 181. 


R.1.—Simmons v. Morgan, 55 A. 
522, 25 R.I. 212. 


[a] Wisdom of such purpose is no 
concern of the court. Cook v. Wil- 
liams, 81 So. 579, 202 Ala. 637. 


{[b] Necessity of such trust is of 
no consequence, Donlin v. Hynes, 163 
N.Y.S. 868, 177 App.Div. 184. 


63. In re Field’s Hstate, 109 A. 677, 
266 Pa. 474; Denis’ Estate, 51 A. 335, 
201 Pa. 616; Field’s Estate, 28 Pa. 
Dist. 514; Rhoads’s Estate, 14 Pa. 
Dist. 210; Heiss’ Estate, 1 Pa.Co. 397, 


Dodge, 88 A. 888, 


v.'17 Wkly.N.C. 285; Estate of Williams, 


*By HARRY ROSEN (§§ 1821-1861). 
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[a] For example (1) a testator 
may appoint by will a trustee to con- 
tinue a business conducted by him 
at the time of his decease, may direct 
what portion of his property is to be 
so used, and may also impress the 
whole of his estate with the burdens 
of continuing the business. Moore v. 
McFall, 183 Ill.App. 628 [aff 105 N.E. 
723, 263 Ill. 596, Ann.Cas.1915C 3647. 
(2) A testator may direct the contin- 
uation of his going business and make 
it a part of a trust estate, provided 
it is not used as the measure of the 
life of the trust. In re Allen’s Will, 
181 N.Y.S. 398, 111 Mise. 93 [aff 194 
N.Y.S. 913]. 


65. Hill v. Clark, 74 Pa.Super. 181. 


66. Plummer v. Brown, 287 S.W. 
316, 315 Mo. 627. 


_ [a] Trust on trust.—Such a trust 
is not invalid on the ground that it 
attempts to create a trust on a trust. 
Plummer v. Brown, 287 S.W. 316, 315 
Mo. 627. 


67. In re Kern’s PWsate, 145 A. 824, 
296 Pan 348i. 00 vAcli ke 343. 

68. Brooks v. Rice, 131 Mass, 408. 

69. Hornberger v. Hornberger, 12 


Heisk. (Tenn.) 635. 


Statutory trusts for burial grounds 
see Charities § 34. 


70. In re Spring’s Estate, 
1107216 Pas529: 


71; In re Spring’s Estate, supra. 


Spendthrift trusts see infra §§ 
1825, 1826. 


72. In re McCray’s Estate, 268 P. 
647, 204 Cal. 399. 


73. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552; In re Wiikin, 75 N-.B. 
1105, 183 N.Y. 104; Holmes v. Mead, 
52 N.Y. 832; Everitt v. Everitt, 29 N. 
Y. 39 [rev 29 Barb. 112]; Donlin v. 
Hynes, 1638 N.Y.S. 868, 177 App.Div. 
184; In re Schwartz, 130 N.Y-S. 74, 
145 App.Div. 285; In re O’Reilly’s Es- 
tate, (81 -N.¥.S. 8615.82 Appi Div. «74 
[Laff 68 N.E. 1116, 176 N.Y. 597]; Bai- 


66 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 
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§§ 1822-1823] 


rule, when the testator’s intention as indicated by 
the will contemplates a conversion of the realty in- 


to personalty.*+* 


[§ 1823] (2) Statutory Limitatiogs or Authori- 
Some states in passing statutes regulating 
uses and trusts generally have manifested an inten- 
tion to abolish all uses and trusts except such as are 
expressly permitted by statute.7° 
trusts come within the terms of such statutes.‘® 
Where there are statutes regulating the establish- 
ment of trusts,’7 to be valid any attempt to create 
a trust by will must be in accord with, and not vio- 
A testamentary trust for a 
purpose not within those enumerated by the statute 
It has been held that there must be 


zation. 


late, such statutes.*§ 
is invalid.*® 


ley v. Bailey, 28 Hun (N.Y.) 603; Hag- 
gerty v. Haggerty, 9 Hun (N.Y.) 175; 
Tobin v. Graf, 80 N.Y-S, 5,° 39 Misc. 


412; Allen vy. Stevens, 49 N.Y.S. 431, 
22 Misc. 158; Lathrop v. Lathrop, 18 
N.Y.S. 651; Barker v. Sutherland, 6 


Dem.Surr. (N.Y.) 220; McWilliams v. 
Gough, 93 N.W. 550, 116 Wis. 576. 


74. Everitt v. Everitt, 29 N.Y. 39 
{rev 29 Barb. 112]; Russell v. Hilton, 
80 N.Y.S. 563, 80 App.Div. 178 [aff 67 
NE HOSS A7iS N.Y 525)5 Allens ve 
Stevens, 49 N.Y.S. 431, 22 Mise. 158; 
McWilliams v. Gough, 93 N.W. 550, 
116 Wis. 576. 


75. See statutory provisions; and 
Trusts § 26 text and note 76 et seq. 


76. See cases infra this section. 
77. See statutory provisions. 
78. See cases infra this note. 


[a] rusts not invalid—(1) A 
clause of a will bequeathing a certain 
sum to trustees to invest, etc., and 
pay the net income to the testatrix’ 
daughter for life, the principal on her 
death again to become a part of the 
residuary estate and be divided equal- 
ly between devisees of such residuary 
estate, etc., created a valid trust in 
favor of such daughter. Chastain v. 
Dickinson, 94 N.E. 646, 201 N.Y. 538. 
(2) The testatrix bequeathed a cer- 
tain sum to trustees to invest, etc., 
and pay the net income to the testa- 
trix’ daughter for life, the principal 
on her death to become a part of the 
residuary estate and to be divided 
equally between the devisees of such 
residuary estate in accordance with 
the terms of the will, which further 
bequeathed certain parts of such re- 
siduary estate to trustees to investi, 
ete., pay the rents and profits to the 
testatrix’ sons during their Tives, the 
principal on their death again to be- 
come a part of the residuary estate, 
ete., creating a valid trust in favor 
of such sons during their respective 
lives after the death of the daughter. 
Chastain v. Dickinson, supra. (3) A 
provision of a will giving executors 
all stock then owned by the testator 
in a corporation, in trust for the wife 
and daughter of the testator for their 
lives, with remainder over to_ the 
daughter’s children, if any, and, if 
none, to his brother, and, if dead, to 
his children, such shares not to be 
sold, except to the brother or with his 
consent, unless the brother disposes 
of the stock then owned by him, and 
subject to the prior termination of the 
reservation by the prior death of the 

' wife and daughter, and providing that, 
in any event, the trust shall terminate 
on the death of the wife and daugh- 
ter, created a valid trust with two 
lives in being, with specified res and 
designated trustees, and was not af- 
fected by the fact that prior to the 
testator’s death both he and his broth- 
er had transferred the bulk of their 
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a statute.®° 


Testamentary 


holdings to the brother’s wife, or that 
the testator and his brother did not 
own a majority of the stock, since 
the plain purpose of the paragraph 
was to preserve the predominating 
influence of the family in the corpo- 
ration, and the expression “control- 
ling interest’? was employed in the or- 
dinary sense, and did not necessarily 
mean a majority of the stock. In re 
poche 165: N.Y-S. 559, 178 App.Div. 


79. In re Blake’s Estate, 108 P. 287, 
157 Cal. 448; In re Fair, 60 P. 442, 
64 P. 1000, 132 Cal. 528, 84 Am.S.R. 70; 
Shanahan v. Kelly, 92 N.W. 948, 88 
Minn. 202; Holmes v. Mead, 52 N.Y. 
332; Beekman v. People, 27 Barb. 260 
[aff 23 N.Y. 298, 575, 80 Am.D. 269]; 
Yates v. Yates, 9 Barb. (N.Y.) 324. 


[a] Rule applied.—The following 
trusts have been held not to be among 
those permitted by the particular 
statutes involved: (1) Trust to ap- 
praise, divide, and convey. Manice v. 
Manice, 43 N.Y. 303 [mod 1 Lans. 348]. 
(2) Trust created by will for the pur- 
pose of enforcing a forfeiture of lands 
devised, in case of noncompliance 
with a condition subsequent. Adams 
v. Perry, 43 N.Y. 487. (3) Trust to 
mortgage land for the benefit of the 
whole estate. Weeks v. Cornwell, 10 
N.E. 431, 104 N.Y. 325. (4) Trust for 
the partition of land. Henderson v. 
Henderson, 20 N.E. 814, 113 N.Y. 1; 
Cooke v. Platt, 98 N.Y. 35 [aff 51 N.Y. 
Super. 55]. (5) Trust to purchase a 
farm for the benefit of the children 
of the testator’s sister. Beekman v. 
People, 27 Barb. 260 [aff 23 N.Y. 298, 
575, 80 Am.D. 269]. (6) Endowment 
of a female seminary. Leonard v. 
Bell, 1 Thomps.&C. 608 [aff 58 N.Y. 
676q, (7), Drust.: not limited vas. to 
duration. In re Leahy’s Estate, 196 
N.Y.S. 762, 119 Misc. 556 (duration not 
determinable). (8) Trust for an un- 
incorporated association. Murray vy. 
Miller, 83 N.Y.S. 591, 85 App.Div. 414 
(aft 70°iN, E870; 178) N.Y. 316]. (9) 
Trust to sell real property. Benna- 
lack v. Richards, 48 P. 622, 116 Cal. 
405; Matter of Murray, 108 N.Y.S. 
1047, 124 App.Div. 548. (10) Trust to 
give income during life to widow, and, 
on her death, to sell and divide. Sav- 
age v. Burnham, 17 N.Y. 561. (11) 
Trust to distribute the realty among 
the testator’s children. Kondolf v. 
Britton, 145 N.Y.S. 791, 160 App.Div. 
381. (12) Trust to mortgage the es- 
tate of the testator for the benefit of 
ereditors at large. Irving v. De Kay, 
9 Paige (N.Y.) 521 [aff 5 Den. 646]. 


{b] Trust to collect rents to sat- 
isfy mortgages is valid under the New 
York statute. Becker y. Becker, 43 N. 


Voss 10s) 13) ApprDiv.» 34255 Parks® va 
Parks, 9 Paige (N.Y.) 107. Contra 
Cowen v. Rinaldo, 31 N.Y.S. 554, 82 


Hun 479 [rev 28 N.Y.S. 369, 8 Misc. 
115]; Matter of Fisher, 25 N.Y.S. 79, 
4 Misc. 46. 
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scmething to indicate that the testator contemplat- 
ed one of the classes of trusts enumerated by such 
The purpose of the trust need not be 
expressed in the exact language of the statute.** 
By statute in some jurisdictions trusts may be ere- 
ated by will for the purpose of maintaiming a kin- 
dergarten for children,*? or of selling real proper- 
ty for the benefit of creditors,**? or legatees.®* 
der a statute providing that a valid trust may be 
created for the purpose of selling realty and divid- 
ing the proceeds thereof among the legatees, it is 
essential that the purpose to sell be the primary 
object of the trust,S° and that the duty to sell be 
imperative.s® Many testamentary trusts derive their 
validity from statutory provisions authorizing the 


Un- 


{c] Trust providing that trustee 
might bargain, sell, and convert es- 
tate (1) with all the powers deceased 
would have possessed, if living, is val- 
id, as against the contention that the 
trust must be imperative and not dis- 
cretionary, and the contention is that 
such authority was not contemplated 
by Civ. Code § 857. In re Wellings’ 
Estate, 240 P. 21, 197 Cal. 189. (2) 
Where the testatrix, in creating a 
trust, provided that the trustee might 
“bargain,” sell, and convert property 
into money, the word “bargain” was 
used in the sense of selling property 
for cash, or on terms, as against the 
contention that the word was used 
in the sense of trading or exchanging, 
and without legal purposes of a trust, 
provided in Civ. Code § 857. In re 
Wellings’ Estate, supra. 


80. In re Catlin, 160 N.Y.S. 1034, 
97 Mise. 223. 


81. Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468. 


82. See statutory provisions. 


[a] Trust for such purpose held 
valid.—City of Owatonna y. Rose- 
brock, 92. N.W. 1122, 88 Minn. 318. 


83. See statutory provisions. 


[a] Effect of invalidity of trust in 
proceeds of sale-—Where a power is 
given in trust to sell real estate not 
devised, but falling within the resi- 
due, and the only object of the pow- 
er is to establish a void trust with 
the proceeds of the sale, such power 
will be held void. Persons y. Snook, 
40 Barb. (N.Y.) 144. 


Assignments in trust for creditors 
see Assignments for Benefit of Credi- 
tors § 24 


84 See statutory provisions. 


[a] Trusts held valid under New 
York statute.—Deegan v. Wade, 39 N. 
E. 692, 144 N.Y. 578; Savage v. Burn- 
ham, 17 N.Y. 561; Russell v. Hilton, 
80 N.Y.S. 563, 80 App.Div. 178 [mod 
76 N.Y.S. 233, 37 Misc. 642, and aff 67 
N.E. 1089, 175 N.Y. 525 (rearg den 
68 N.B. 1124, 176 N.Y. 560)]; Hub- 
bard v. Housley, 59 N.Y.S. 392, 43 App. 
Div. 129 [aff 58 N.Y:S, 482, 27 Misc. 
276, and aff 55 N.E. 1096, 160 N.Y. 
688]; Kelly v. Hoey, 55 N.Y.S. 94, 35 
App.Div. 273; In re Narwood’s Bstate, 
252 N.Y.S. 295, 141 Misc. 199; Tarditi 
V-> LPomazzolli; 277 PN.YES. L227 i10% 
Misc. 664. 


85. Cooke v. 


Platt, 98 N.Y. 35 [aff 
51 N.Y.Super. 


\ 55];  McLenegan vy. 
Yeiser, 91 N.W. 682, 115 Wis. 304. 


86. Cooke v. Platt, 98 N.Y. 35; In 
re Narwood’s Hstate, 252 N.Y.S. 295, 
141 Mise. 199; McLenegan y. Yeiser, 
91 N.W. 682, 115 Wis. 304. 


[a] Sale when expedient.—A will 
requiring the trustees to sell realty 
when expedient and divide the pro- 
ceeds among the testator’s children 


694 [69 C.J.] 


creation of trusts for the purpose of receiving the 
rents and profits of real property, and applying them 
to the use of a person, during his life or for a short- 
Under such a statute it is not neces- 
sary, in order to create a valid trust, that the stat- 
utory words “to receive the rents” be used, it be- 
ing sufficient if the power to collect rents is clear- 
ly imputed from an express and undisputed power 
to rent and divide the proceeds among designated 
A direction to pay over the rents 
and profits of land to a beneficiary is a direction 


er period.§? 


beneficiaries. ®& 


WILLS 


son.?t 


to apply them to the use of a person within the 


meaning of such a statute.®® 


the terms of the statute.°° 


and issue of deceased children cre- 
ates a valid trust where trustees had 
authority to collect rents pending 
sale. In re Narwood’s Hstate, 252 N. 
Y.S. 295, 141 Misc. 199 (Real Prop. L. 
§ 97, and § 96 subds 2, 3). 


87. See statutory provisions. 


[a] Testamentary trusts heid val- 
id under such statute.—(1) Trusts un- 
der which trustees are to receive rents 
and profits and pay them over to ben- 
eficiaries. In re L’Hommedieu, 138 
F. 606 [mod and aff 146 F. 708, 77 C. 
C.A. 134]; In re Dunphy, 81 P. 314, 
147 Cal. 95; Salisbury v. Slade, 54 N, 
E. 741, 160 N.Y. 278; Bailey v. Bailey, 
97 N.Y. 460 [aff 28 Hun 603]; Dono- 
van v. Van De Mark, 78 N.Y. 244 [rev 
18 Hun 200]; Moore v. Hegeman, 72 
N.Y. 376; Provost v. Provost, 70 N. 
Farsi fates i un sls Vernonr ive 
Vernon, 53 N.Y. 351 [mod 7 Lans, 
492]; Savage v. Burnham, 17 N.Y. 
561; Leggett v. Perkins, 2 N.Y. 297; 
Doscher v. Wyckoff, 116 N.Y.S. 389, 
132 App.Div. 139 [aff 113 N.Y.S. 655, 
63 Misc. 414]; McKinlay v. Van Du- 
sen, 78 N.Y.S. 377, 76 App.Div. 200; 
Staples v. Hawes, 57 N.Y.S. 452, 39 
App.Div. 548 [aff 53 N.¥.S. 860, 24 
Mise. 475]; McDougal v. Dixon, 46 N. 
Y.S. 280, 19 App.Div. 420; Cass v. 
Cass, 44 N.Y.S. 186, 15 App.Div. 235; 
McLean v. McLean, 21 N.Y.S. 326, 66 
Hun 631; House v. Raymond, 3 Hun 
44, 5 Thomps.&C. 248; In re Smathers’ 
Will, 234 N.Y.S. 99, 133 Misc. 812; 
In re Leahy’s Estate, 196 N.Y.S. 762, 
119 Misc. 556; Tredwell v. Tredwell, 
148 N.Y.S. 391. 86 Misc. 104; Fenton 
vy. Fenton, 71 N.Y.S. 1088, 35 Misc. 
479; Thompson v. Remsen, 67 N.Y.S. 
307, 32 Misc. 552 [rev on _ other 
grounds 69 N.Y.S. 223, 58 App.Div. 439 
(aff 61 N.E. 1135, 169 N.Y. 571)]; Hub- 
bard v. Housley, 58 N.Y.S. 432, 27 
Misc. 276 [aff 59 N.Y.S, 392, 43 App. 
Div. 129 (aff 55 N.H. 1096, 160 N.Y. 
688)]; De Kay v. Irving, 5 Den. (N.Y.) 
646; Gott v. Cook, 7 Paige (N.Y.) 521 
[aff 24 Wend. 641, 85 Am.D. 641]. (2) 
Trusts for the payment of annuities. 
Cochrane v. Schell, 35 N.E. 971, 140 N. 
Y. 516; Mason vy. Mason, 2 Sandf.Ch. 
432 [aff 2 Barb. 229, aff 3 N.Y. 375, 3 
Code Rep. 164, 5 How.Pr. 118]. (3) 
Trust to be used as well as held by 
the trustees for the support, educa- 
tion, and benefit during life of an il- 
legitimate son. Kiah v. Grenier, 56 
N.Y. 220 [aff 1 Thomps.&C. 388]. (4) 
A devise to trustees, directing them 
to rent the land, and pay therefrom 
a certain annuity to a person for life, 
is valid, although the devise makes 
no provision for the payment of rents 
in excess of the annuity, as it is oth- 
erwise provided by statute that, where 
no valid direction is given for the ac- 
cumulation of such rents, the same 
shall belong to the persons presump- 


Where a trust de- 
pends for its validity upon such a statute, the pro- 
visions of the trust instrument must come within 
For example, the rents 


tively entitled to the next eventual 
estate. Horsfield v. Black, 57 N.Y.S. 
1006, 40 App.Div. 264. (5) Trust cre- 
ated for application of both income 
and principal of realty for proper and 
comfortable maintenance and support 
of beneficiaries. Donlin v. Hynes, 163 
N.Y.S. 868, 177 App.Div. 184. _ (6) 
Trust to “manage’’ property and to 
collect the income, issues, and profits 
thereof, and pay them to specified per- 
sons. In re Haywood, 82 P. 755, 148 
Cal. 184. (7) A devise in trust for the 
support of a named beneficiary out of 
the income of the property devised, 
after paying rents, taxes, ete, al- 
though the income was to be paid di- 
rectly to the cestui que trust by the 


trustee, instead of being applied to 
his support by the trustee. Parks v. 
Parks, 9 Paige (N.Y.) 107; Clute v. 


Bool, 8 Paige (N.Y.) 83. 


88. Nichols v. Nichols, 86 N.Y.S. 
719, 42 Misc. 381. 


89. Moore v. Hegeman, 72 N.Y. 376 
[aff 6 Hun 290]; Vernon v. Vernon, 53 
N.Y. 351 [mod 7 Lans. 492]. 


90. Holly v. Hirsch, 32 N.E. 709, 
135 N.Y. 590; Cooke v. Platt, 98 N.Y. 
35 [aff 51 N.Y.Super. 55]; Hagerty v. 
Hagerty, 9 Hun (N.Y.) 175. 


91. Holly v. Hirsch, 32 N.E. 709, 
135 N.Y. 590; Cooke v. Platt, 98 N.Y. 
85 [aff 51 N.Y.Super. 55]. 


92. Hagerty v. Hagerty, 9 Hun (N. 
GED) WY 

93. Nature of passive trusts see 
infra § 1824. 


94. See statutory provisions. 


[a] In New York, under 1 Rev. St. 
p 728 § 49, providing that every dis- 
position of land shall be directly to 
the person in whom the right to pos- 
session and profits shall be intended 
to be vested, and, if made to any per- 
son in trust for another, no estate 
or interest, legal or equitable, shall 
vest in the trustee, it has been held 
that the following are dry trusts: 
(1) Devise of property to trustee to 
hold for the following purpose: To 
allow the beneficiaries to use, occupy, 
and enjoy such portion as they might 
desire, rent free, and in case the bene- 
ficiaries did not choose to use all, to 
rent and divide the net rent among 
the beneficiaries. Shuler v. Shuler, 
121 N.Y.S. 869, 187 App.Div. 515 [aff 
118 N.Y.S. 629, 63 Mise. 604]. (2) 
Trust to hold land for the use and oc- 
cupation of the beneficiaries. In re 
Bleckwehl’s Will, 142 N.Y.S. 449, 80 
Misc. 468. (8) Devise to son to hold 
in trust for his wife. Reilly v. Reil- 
ly, 81 N.Y.S. 861, 82 App.Div. 374 [aft 
68 N.E. 1116, 176 N.Y. 597}. (4) De- 
vise of certain property to trustees 
to be maintained as homes for testa- 


Passive trusts.°° 
are statutes intended to abolish passive trusts by 
prohibiting, either expressly or by elimination, trusts 
wherein the right to possession and profits vests in’ 
the beneficiary.*+4 


and es must be applied to the use of some per- 
he power to rent must not be merely in- 
cidental to the trust.®? 


In several jurisdictions there 


Trusts to convey merely have been made valid in 
some jurisdictions.°® 


Invalidating contingency. A testamentary trust 
will not be declared invalid because of the possi- 
bility of the happening of a contingency which would 
make such trust invalid,®® especially where such con- 


tor’s wife and children until the death 
of the youngest child surviving him. 
McComb v. Title Guarantee, etc., Co., 
73 _N.Y.S. 554,36 Mise. 370 [aff 75 
N. YaS. 1128, 70) App: Div. GESds eb) 
Trust for funds to be invested in land, 
in the testator’s children’s names, the 
rents and profits to be received by 
their testamentary guardian to hold 
for their use. Wood v. Wood, 5 Paige 
596, 28 Am.D. 451. (6) Trust with 
no provision, either express or im- 
plied, for trustee to collect rents and. 
profits. Monypeny v. Monypeny, 95 
N.E. 1, 202 N.Y. 90. (7) However, the 
New York statute is clearly limited 
to a passive trust for a person intend- 
ed to have the whole and absolute use, 
and does not include a trust providing 
for payment of the remainder to one 
grandchild in one event and another 
in the alternative (Matter of Mar- 
tinus, 121 N.Y.S. 106, 65 Misc. 135), 
(8) or a direction by a testatrix that 
a certain sum be applied in the pur- 
chase of a house and lot, the use of 
which she gave to her housekeeper 
during life, and on her death the house 
to go to the niece of the testatrix 
(Scofield v. St. John, 65 How.Pr. 292). 
(9) Trust to receive rents and pay 
them over to the.beneficiary is not a 
Sh Moore v. Hegeman, 72 N.. 


Active and passive trusts generally,, 
eepoee. and distinguished see Trusts: 


Vesting of title in beneficiary see 
Trusts §§ 267-269. 


95. See statutory provisions. 


[a] In California (1) by amend- 
ment (St. [1913] p 488) to the former 
law, trusts to convey are valid and 
have been upheld. See Trusts § 26 
note 80 [a] (1). (2) Prior to this stat- 
ute, trusts to convey, not being one 
of the express trusts legalized by Ciy. 
Code _§ 857, were declared void. In 
re Willson’s Hstate, 153 P. 927, 172 
Cal. 449; In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; Estate of Dunphy, 
81 P. 315, 147 Cal. 95; In re Dixon, 
77°P. 412, 143 Cal. 511; In re Pichoir, 
73 P. 606, 139 Cal. 682; In re Sanford’s: 
Estate, 68 P. 494, 186 Cal. 97; 
Fair, 60 P. 442, 64 P. 
523, 84 Am.S.R. 70. 


96. In re Drake’s Estate, 2 Ye 
S. 879, 121 Misc. 769, Yee 


[a] Reason for rule—“The au- 
thorities do not permit an ulterior un- 
lawful limitation to invalidate the le- 
gal dispositions of the will. The poli- 
cy of the Sones ig te Save the valid 
provisions.” In re Drake’s Estat 
N.Y.S. 879, 881, 121 Misc. 769.0" 7ot 


{b] Thus a testamentar trust, di- 
recting that the income Piheratvom 
should be paid to the testatrix’ son, 


1000, 132 Cal. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


In“re— 


§§1823-1824] 


tingency may never occur.®? 


[§ 1824] (8) Dry or Passive and Active Trusts.?° 
Like passive and active trusts generally,®® a dry or 
passive testamentary trust is created when the will 
confides a mere naked legal title to the trustee, with 


and on his death, if he should leave 
no children, to any wife subsequent 
to his present one, will not be con- 
strued as invalid, in anticipation of 
the possibility that the son might 
marry a person not in being at the 


death of the testatrix, with the conse- 


quent creation of a void life estate 
between the first life tenant and the 
ultimate remaindermen. In re 
Drake’s. Hstate, 201 N.Y.S. 879, 121 
Misc. 769. 


97. In re Drake’s Estate, supra. 
98. Generally see Trusts § 16. 


Trusts as active or passive see 
Trusts §§ 268, 269. 


25: “Passive trust”? 


1. U.S.—Webster v. 
How. 488, 14 L.Ed. 510. 


Ill.—Harris v. Ferguy, 69 N.E. 844, 
207 Tl. 534. 


Mass.—Russell v. Bates, 62 N.E. 
950, 181 Mass. 12, 7 Prob.Rep.Ann. 
586 and note. 


Mo.—Carter v. Long, 81 S.W. 162, 
184 Do.) 701. 


N.H.—Hayes v. Tabor, 41 N.H. 521. 


N.J.—Camden Safe Deposit & Trust 
Co. v. Guerin, 105 A. 189, 89 N.J.Hq. 
556 [mod 99 A. 105, 87 N.J.Eq. 72]. 


| N.Y.—Jacoby v. Jacoby, 80 N.E. 
676, 188 N.Y. 124; Denison v. Deni- 
son, 78 N.E. 162, 185 N.Y. 438; Mur- 
ray v. Miller, 70 N.E. 870, 178 N.Y. 
316; Ramsay v. De Remer, 20 N.Y.S. 
148, 65 Hun 212; In re Gambrill’s 
Will, 238 N:Y.S. 554, 135 -Misc. 516; 
In re Campbell’s Will, 150 N.Y.S. 416, 
87 Misc. 416. See In re Mahlstedt’s 
Will, 250 N.Y.S. 628, 140 Misc. 245 
Imod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891] (stating that 
the projected trust was clearly a dry 
or passive trust involving no active 
duties on the part of the trustees, but 
also stating that a life estate and not 
a trust was created). 


Pa.—Fell’s Estate, 6 Pa.Super. 192, 
41 Wkly.N.C. 288; Keyser’s Hstate, 6 
Pa-Dist, 181, 19 Pa.Co. 364; Ahl v. 
Liggett, 41 Pa.Co. 588. 


S.c.—Spann v. Carson, 116 8.E. 427, 
123 S.C. 371; Mims v. Machlin, 30 S. 
#. 585, 53 S.C. 6, 4 Prob.Rep.Ann. 89. 


Tenn.—Turley v. Massengill, 7 Lea 
Bie 

Eng.—Doe v. Collier, 11 East 377, 
103 Reprint 1049. 


“On the other hand, a simple, pas- 
sive, or dry trust, as it is variously 
called in the books, is one in which 
the trustee is a mere passive deposi- 
tary of the property, with no active 
duties to perform, which is executed 
by .the statute of uses, and nothing 
remains for the trustee but to con- 
vey the property upon the request of 
the beneficiaries.” Harris v. Ferguy, 
69 N.E. 844, 845, 207 Ill. 534. 


[a] Tllustrations.—(1) Under a 
testamentary trust to pay the life in- 
come from a fund with an invalid gift 
over of the fund, so that as to it the 
testator dies intestate and it vests in 
persons entitled to the life income 
and nothing remains of the trust ex- 
cept the collection and payment of 
income, it becomes a “passive or sim- 
ple trust.’””’ Camden Safe Deposit & 
Trust Co. v. Guerin, 105 A. 189, 89 N. 


see Trusts § 
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no active duties to be performed by him.t An active 


J.Eq. 556 [mod 99 A. 105, 87 N.J.Eq. 
72]. (2) A devise of land to a son, 
to be held in trust by R, so that the 
land shall not be subject to disposal 
by the son or liable for his debts, no 
duty being imposed upon the trustee, 
except to hold the legal title, was in- 
sufficient to create a valid trust. 
Spann v. Carson, 116 S.E. 427, 123 S.C. 
371. (8) A will providing that ‘‘that 
portion of my: property when divided, 
is to apply in trust for the benefit of 
my granddaughters then living” 
creates at most a dry trust. Russell 
v. Bates, 62 N.E. 950, 181 Mass. 12, 7 
Prob.Rep.Ann. 586 and note. (4) 
A devise “in trust to K for the chil- 
dren of’ the testator’s son creates 
merely a dry trust. Carter vy. Long, 
81 S.W. 162, 181 Mo. 701. (5) A de- 
vise to A, with a direction that A 
shall permit others to use the prop- 
erty, conveys to A an estate to a use 
merely. Hayes v. Tabor, 41 N.H. 521. 
(6) A devise of real estate followed 
by a provision that it be held in trust, 
without more, creates a dry or passive 
trust. Ahl v. Liggett, 41 Pa.Co. 588. 
(7) A trust created by will to take 
and to apply the whole corpus of the 
estate to the use of the beneficiary 
immediately on the death of the life 
tenant is a passive trust. Murray v. 
Miller, 70 N.E. 870, 178 N.Y. 316. (8) 
The testator devised to his son cer- 
tain lands in fee, and afterward added 
a codicil, directing that all property 
previously devised to his son ‘‘be vest- 
ed in A. as trustee, for the use and 
benefit of my son, and no part of the 
same is to be subject to execution or 
other legal process for any debt or 
liability, he may have contracted or 
may hereafter contract, nor is he to 
sell the same or any part thereof, but 
may use the rents and profits for his 
support and that of my wife, but he 
shall have the right to dispose of the 
same by last will and testament,” 
held that the devise created a simple 
and not an active trust. Turley v. 
Massengill, 7 Lea (Tenn.) 353. 


When trust passive generally see 
Trusts § 267. 


2. U.S.—Watling v. Watling, 15 F. 
(2d) 719 [aff 27 F.(2d) 193]; Blossom 
v. Anketell, 275 F. 947. 


Ala.—Henderson v. Henderson, 
So. (353,/ 210) Ala.273. 
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Cal_—In re Shaw’s Hstate, 246 P. 
48, 198 Cal. 352. 
Ill— Knight v. Gregory, 165 N.E. 


208, 333 Ill. 643; Buchner v. Carr, 134 
N.E. 760, 302 Ill. 378; Wagner v. Wag- 
ner, 91 N.E. 66, 244 Ill. 101; Chicago 
Terminal R. Co. v. Winslow, 74 N.E. 
815, 216 Ill. 166; Harris v. Ferguy, 69 
N.E. 844, 207 Ill. 5384; Binns v. La 
Forge, 61 N.E. 382, 191 Ill. 598; Eldred 
v. Meek, 55 N.E. 536, 183 Ill. 26, 75 
Am.S.R. 86, 5 Prob.Rep.Ann. 128; 
Greenough y. Peterson, 266 Ill.App. 
544; Anderson v. Williams, 179 II. 
App. 898 [aff 104 N.E. 659, 262 Ill. 
308, Ann.Cas.1915B 720]. 


Kan.—Long v. Marshall, 296 P. 346, 
132 Kan. 6438. / 


Mass.—Richardson v. Warfield, 148 
N.E. 141, 252 Mass. 518; Haskell v. 
Haskell, 125 N.H. 601, 234 Mass. 442; 
Gerard v. Buckley, 187 Mass. 475. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; Gibson v. Gibson, 
219 S.W.. 561, 280 Mo. 519; Webb v. 
Hayden, 65 S.W. 760, 166 Mo. 39, 7 


testamentary trust, on the other hand, is created 
where the will imposes some active duties or dis- 
cretion upon the trustee with reference to the sub- 
ject matter of the trust.? 


Prob.Rep.Ann. 183; Smith v. Smith, 
188 S.W. 1111, 194 Mo.App. 309; Has- 
ton v. Demuth, 162 S.W. 294, 179 Mo. 
App. 722. 


N.J.—Story v. 
46 N.J.Eq. 1. 


N.Y.—Clarke v. Leupp, 88 N.Y. 228; 
Tobias v. Ketchum, 32 N.Y. 319; Rus- 
sell v. Hilton, 76 N.Y.S. 233, 37 Misc. 
642 [mod on other grounds 80 N.Y.S. 
563, 80 App.Div. 178 (aff 67 N.E. 1089, 
175 N.Y. 525, rearg den 68 N.E. 1124, 
176 N.Y. 560)]. 


N.C.—Patrick v. Beatty, 163 S.E. 
572, 202 N.C. 454;. Thomas v. Clay, 
1227S. HA S52 ac87 N.C2 78: 


N.D.—Brett v. St. Paul Trust Co., 
193 N.W. 317, 49 N.D. 653. 


Okl.—Hill vy. Hill, 152 P. 1122, 49 
Okl. 424. 


Pa.—Peters v. Peters, 162 A. 208, 
307 Pa. 476; In re Simonin’s Estate, 
103 A. 927, 260 Pa. 395; In re Strick- 
ler’s Estate, 95 A. 393, 250 Pa. 105; In 
re Knight’s Estate, 83 A. 709, 235 Pa. 
149; In re Spring’s Estate, 66 A. 110, 
216 Pa. 529, 12 Prob.Rep.Ann. 363; 
Hemphill’s Estate, 36 A. 409, 180 Pa. 
95; Grothe’s Appeal, 19 A. 1058, 135 
Pa. 585; McClelland’s Appeal, 18 A. 
638, 130 Pa. 451; Watson’s Appeal, 
17 A. 426, 125 Pa. 340; In re David’s 
Estate, 16 Pa.Dist.&Co. 399; MHirst’s 
Estate, 13 Pa.Dist.&Co. 683; Thomas’ 
Est., 23 Pa.Dist. 623; Bennett’s Es- 
tate, 18 Pa.Dist. 344; Smith’s Est., 16 
Pa.Dist. 241; Osborne’s Estate, 10 Pa. 
Dist. 191; Mooney’s Est., 27 Pa.Co. 
qeot Kreamer v. Showalter, 1 Pa.Co. 


Tenn.—Tramell v. Tramell, 32 S.W. 
(2d) 1025, 35 S.W.(2d) 574, 162 Tenn. 
Ef Meee v. Trewhitt, (Ch.A.) 38 S. 


Tex.—Burch yv. McMillin, 
App.) 15 S.W.(2d) 86. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann, 561. 


[a] Thus when the title to prop- 
erty is conveyed to one for the bene- 
fit of another, with active duties to 
be performed by the grantee with 
reference to the subject of the con- 
veyance, evidencing an intention that 
the primary use of the property shall 
be in the grantee, an active trust is 
created whether or not any technical 
words to that effect are used. Holmes 
v. Walter, 95 N.W. 380, 118 Wis. 409, 
62 L.R.A. 986. 


[b] Active trusts created. — (1) 
where trustees during the life of the 
testator’s widow had the duty to hold 
the reSidual estate, real, personal, and 
mixed,.to repair and let it, invest and 
reinvest the proceeds of any sale, col- 
lect and receive income, pay all neces- 
sary outgoes, and pay net income and 
so much of. the principal as they 
might think proper to the widow, the 
trust was active. Haskell v. Haskell, 
125 N.H. 601, 234 Mass. 442. (2)) A 
will declaring that the, estate should 
be “managed and handled’ by 
named executors created an active 
trust and not a “dry trust.’ In re 
Shaw’s Hstate, 246 P. 48, 198 Cal. 
352. (3) A bequest to executors, in 
trust for the testatrix’ daughter, of 
income to be paid her during her life, 
free from control of any husband, 
with power in the daughter to dis- 
pose by will, but without limitation 


Palmer, 18 A. 363, 
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over, was an active trust for the 
daughter for life. In re Knight’s Es- 
tate, 83 A. 709, 285 Pa. 149. (4) 


Where a will created a trust for the 
life of the testator’s son, and imposed 
active duties requiring discretion on 
the part of the trustees, the trust was 
an active trust, and would be sus- 
tained as against the application of 
the trustee and the cestui que trust 
for its termination. In re Simonin’s 
Histate,” 103) -A0.927, 260 Pa. 8955 (5) 
Where a testator directed his trustee 
to convert the residuary estate and 
invest money and pay an annuity of 
two thousand dollars to each of three 
daughters for five years after his 
death, and then to pay ten thousand 
dollars to each daughter, and, fifteen 
years after his decease, to divide 
the remainder, including accumula- 
tions equally among the _ testator’s 
daughters, and on the death of either 
without lawful issue then living, 
prior to distribution, her share to her 
sisters and living issue of any de- 
ceased daughter, and where the resid- 
uary estate was subject to the act of 
PAL Sad SO Sis) (ox Clee wid 0 05 he= 
lating to undue accumulations, the 
daughters were not entitled to claim 
present payment and delivery of the 
principal, as the will created a valid 
active trust to continue until the time 
fixed for final distribution. In re 
'Thistle’s Estate, 106 A. 94, 263 Pa. 60. 
(6) “H. died, leaving certain heirs 
and disposing of his property by will, 
wherein a trustee was named, to 
whom the real and personal property 
was conveyed, with directions to man- 
age and control same until the young- 
est child should become of age, and 
to receive the rents and profits there- 
from, and to.apply the net income to 
the use and benefit of his wife and 
certain children, and upon the young- 
est child becoming of age to convey 
in fee the real estate in certain pro- 
portions to the living beneficiaries 
therein named, and making provision 
for the disposition of his personal 
property. Held, that the will creat- 
ed a valid active trust, and that the 
title to the property passed to the 
trustee, and not to the beneficiaries.” 
Hill v. Hill, 152 P. 1122, 49 Okl. 424. 
(7) Where, by his will, a testator be- 
queathed and devised the residue of 
his estate to the executors of the will 
in trust “(1) that they sell, dispose, 
and convey the same, at public or 
private sale, at such times and on 
such terms as the, in their, his, or her 
discretion, may think proper; (2) that 
they divide such real and personal 
property, or the proceeds thereof, into 
four equal parts or shares, one of 
such shares for each of my daugh- 
ters,’ the trustees being directed ‘‘to 
convey, pay, and assign” three shares, 
and to “hold, retain, invest, and keep 
invested” the other share, and col- 
lect “the rents, interest, and income” 
arising therefrom, and to pay taxes, 
assessments, insurance, and repairs 
until the ‘division or sale,” he there- 
by created an active trust as to the 
whole of the residue of his estate, in 
the performance of which the trustees 
were to determine, according to their 
judgment exercised in good faith, 
whether the several parcels thereof 
should be sold or divided, and then 
sell or divide according to such de- 
termination. Story v. Palmer, 18 A. 
363, 46 N.J.Eq. 1. (8) Where a will 
directed that a trustee should trans- 
fer parts of the testator’s estate to 
beneficiaries on the happening of cer- 
tain contingencies, and in the mean- 
time keep the lands rented and the 
personalty invested, pay taxes, repair 
and rebuild buildings, etc., and apply 
the balance of the income to the main- 
tenance and education of such bene- 
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ficiaries, it created an active trust. 
Eldred v. Meek, 55 N.E. 536, 182 Ill. 
26; (9) Where property was de- 
vised to a trustee, to sell and convey, 
and invest the proceeds as he deemed 
best, with the further authority to 
hold, manage, control, care for, lease, 
and reinvest during a period of five 
years, and to pay the income to the 
children of the testatrix, an active, 
not a dry, trust was created. Harris 
v. Ferguy, 69 N.E. 844, 207 Ill. 534. 
(10) Where the trustees under a will 
were directed to pay the income to the 
two sons at their discretion as to 
amounts and times, and were given 
authority to dispose of the whole 
stock, if necessary, and the trustees 
were requested to deal with the sons, 
as nearly as possible, as the testator 
would have, if living, kéeping in mind 
his express desire to have his interest 
remain identified with a certain com- 
pany as far as practicable, and that 
the trust thereby created should 
terminate in the discretion of the 
trustees or their successors, the trust 
created was an active one. Wagner 
Vv. Wagner, 91. N.4~66, (244° 1M, £101: 
(11) The testatrix devised the pro- 
ceeds of a portion of her estate to one 
in good trust, to invest “the principal 
sum in good real-estate securities,” 
and keep the same so invested, and 
from time to time, as the interest, 
income, and profits should be received, 
to pay the same to W during his 
natural life,-and after the decease of 
W to pay over such principal sum to 
the children of W. Should W die in 
the lifetime of the testator, or with- 
out leaving children, then the same 
was to be paid over as in the case of 
a legatee dying in the lifetime of the 
testator. It was held that the trust 
created was an active trust. Appeal 
of “Watson, £7) “A.421650 25 Paw 340: 
(12) A testamentary bequest to exec- 
utors ‘in trust to invest the same 
and pay the net income as received” 
to a named beneficiary constituted an 
active and subsisting trust and was 
not a mere conduit or dry trust, since 
the trustees were charged with the 
exercise of discretion. In re David's 
Histate, 16) Pa.Dist.&Co..399; (13) A 
devise to trustees to pay the net 
income to the testator’s widow for 
life, and upon her death to the tes- 
tator’s three children, and “at their 
death the whole FLO Om nO, 
their lawful heirs absolutely,” was an 
active trust. In re Thomas’. Estate, 
23) PaJsDist. 623; 5(14) “The testator, 
after bequests to his children by his 
first wife, directed certain property to 
be sold, and the proceeds equally di- 
vided between his then wife and her 
four children. He then gave ‘the 
home property,” and “the lot adjoin- 
ing on the northeast, and the west 
half of the C. lot, opposite” his resi- 
dence, to his wife, ‘for and during her 
natural life, for the joint use and 
benefit of herself and four children,” 
named, “the fee simple title of all of 
said property to go to said four chil- 
dren share and share alike. aN 
If any one of my four youngest chil- 
dren above named should die without 
issue, then such share or shares shall 
go to their whole brothers and sisters, 
share and share alike.” It was held 
that the life estate of the wife in the 
home place, etc., was an active trust, 
for the joint use and benefit of herself 
and four children. Muldoon v. Trew- 
hitt, (Tenn.Ch.A.) 38 S.W. 109. (15) 
Where a testator bequeathed property 
to his wife, in trust, providing that 
after her death the real estate should 
go to his three sons, “in trust, the net 
income of which shall belong to them 
share and share alike,’ and at their 
death the estate to pass to their 
heirs, etc., an active, continuing trust 
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) 
was created. In re Hemphill’s Es- 
tate, 36 A. 409, 180 Pa. 95. (16) 
Where a testator gave the residue of 
his estate to his executors in trust 
to pay his wife one half of the net in- 
come therefrom for life and the other 
half to his two sons, with power in 
the trustees to sell any part of the 
real estate and to invest in other than 
legal securities, and upon the death of 
the wife, “then, and not until then,” 
devised the principal in equal shares 
to his two sons, the trust so created 
was an active one. In re Hirst’s Hs- 
tate, 13 Pa.Dist.&Co. 683. (17) Where 
the testator granted the residuum of 
his estate to trustees to pay debts, 
with the right of selling or mortgag- 
ing the property for that purpose, 
with a further direction to pay to his: 
children certain sums for their keep 
and education, and a further sum con-. 
tingent on their attaining their ma- 
jority, and further providing that in 
the management of the estate the 
trustees were to have all the powers 
of absolute owners, so far as shall 
not be inconsistent with other direc- 
tions, except the power to sell or 
mortgage realty, and shall have that 
power, so far as was specifically con- 
ferred, and they may be advised by 
the court, in cases in which the ex- 
ercise of the power shall appear to 
the court or to the trustees to be 
beneficial to the estate and the cestui 
que trust, an active trust was created. 
Chicago Terminal R. Co. v. Winslow, 
74 Ne 815,216 Ti. L665 2GES)) Ava 
requiring executor to sell and convey 
realty and distribute proceeds to 
legatees creates active trust. Knight 
v. Gregory, 165 N.E. 208, 333 °Ill. 643. 
(19) <A trust to hold the estate, real 
and personal, for the use and benefit 
of a son during his life, and after his 
death to contingent remaindermen, 
was an active trust. In re Mooney’s 
Estate, 27 Pa.Co. 450. (20) Where 
the will authorized the trustees “to 
invest in good securities and to col- 
lect interest, dividends rents and 
profits, and they were empowered to 
sell all or any part of the real es- 
tate and to settle the testator’s part- 
nership interests,’ an active trust 
was created. In re Smith’s Estate, 16 
Pa.Dist. 241, 242. (21) “Where the 
trustee is not merely the recipient 
of the title for the use of the bene- 
ficiary, where he has a duty to per- 
form in relation to the property, 
which calls for the exercise of judg- 
ment or discretion, it is an active 
trust.’”” Webb v. Hayden, 65 S.W. 760, 
762, 166 Mo. 39, 7 Prob.Rep.Ann. 183. 
(22) <A will providing that the estate 
devised be held in trust during the 
life of the trustee, the income to be 
paid to the beneficiary from time to 
time as his best interest may require, 
with power in the trustee to termi- 
nate the trust at any time, created an 
active trust. In re Spring’s Estate, 
66 A. 110, 216 Pa. 620, 12 Prob.Rep. 
Ann. 3638. (23) <A will which con- 
tained legacies to the testatrix’ son 
and niece, to be held by her executrix 
in trust during their minority and 
then to be theirs absolutely, and which 
directed the manner in which. the 
executrix should invest and manage 
the same, and provided that, in case 
of the death of the niece during ‘her 
minority her share should go to the 
son, created an active trust, unaffect- 
ed by the statute of uses, since it 
called upon the trustee to exercise 
judgment and discretion in the in- 
vestment and management of the 
fund, and required her in a certain 
contingency to divest the fund from 
one legatee to the use of another. 
Webb v. Hayden, supra. (24) A trust 
created by will with authority to the 
trustee to invest the preperty and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 1825] (4) Spendthrift Trusts*— 
Create. Subject to statutory restrictions,* and ex- 
eept as its terms may be contra to public policy,® 


pay over income is. an active trust. 
Binns v. La Forge, 61 N.E. 382, 191 
Tll. 598. (25) Where a will author- 
ized the trustees to lease property, or 
sell it, and pay over and distribute it 
as directed, it created a valid, active 
trust for distribution and payment. 
Russell’ y. Hilton, 76 N.Y.S. 233, 37 
Misc. 642 [mod on other grounds 80 
N.Y.S. 563, 80 App.Div. 178 (aff 67 
N.E. 1089, 175 N.Y. 575)J. (26) Un- 
der will giving property equally to 
the testator’s wife and children other 
than J, and trustees for J, and pro- 
viding for keeping real estate togeth- 
er and for dividing proceeds of rent- 
als, etc., and of personal property, J’s 
part being paid over to his trustees, 
to be used as they might wish and 
think best, the trust was not a dry 
or naked trust. Henderson v. Hen- 
derson, 97 So. 3538, 210 Ala. 73. (27) 
Where a will devised land to a trus- 
tee with active duties concerning the 
collection of rentals and income there- 
from, and the payment of net income 
to the beneficiaries, in the discretion 
of the trustee during the lifetime of 
one of them, with the power after his 
death to sell the land and pay the 
proceeds, in the discretion of the trus- 
tee, to certain beneficiaries, an ex- 
press active trust was created with 
title vested in the trustee, without 
any title or interest vested in the 
cestui que trust. Brett v. St. Paul 
Trust Co., 193 N.W. 317, 49 N.D. 653. 
(28) A testamentary provision giv- 
ing a fund ir trust to invest and pay 
the net income to the testator’s 
daughter for her sole and separate use 
for life creates an active and valid 
trust, although the daughter was not 
in contemplation of marriage at the 
time of the testator’s death. In re 
David's Estate, 162 A. 292, 308 Pa. 388. 
(29) <A trust to hold or manage the 
testator’s property, consisting of a 
going business and personalty, to pay 
over in the discretion of the trustees 
amounts of income for the support of 
the testator’s wife and children, is an 
active trust. Smith v. Smith, 188 S. 
W. 1111, 194 Mo.App. 309. (30) Where 
a will created a trust, named trustees, 
described the property to be held in 
trust, and fixed the terms and condi- 
tions upon which it should be so held, 
the trustees being empowered to hold 
the property for the sole use and 
benefit of devisee for her natural life, 
to pay over all the rents and profits 
arising therefrom, to sell the property 
under directions of the named court 
upon certain terms prescribed, and to 
invest the proceeds in good real es- 
tate security for the purposes named, 
the trust to cease on the death of 
the devisee, whereupon the trust prop- 
erty was to descend in a certain man- 
ner, the trust was an active, and not 
a passive, trust. Gibson v. Gibson, 
219 S.W. 561, 280 Mo. 519. (31) Where 
- a testator left the residue of his prop- 
erty to trustees to hold and pay in- 
come to his heirs, gave the property 
after death of his children to the 
grandchildren, and provided that 
neither the principal nor the income 
were to be subject to assignment or 
sale, an active trust is created. Rich- 
ardson v. Warfield, 148 N.E. 141, 252 
Mass. 518. (32) <A will directing 
the executors to sell the land after 
the death of the life tenant, and 
distribute the proceeds among the 
testator’s children, creates an active, 
and not a passive, trust. Buckner v. 
Carr, 134 N.E. 760, 302 Ill. 378. (33) 
A devise to executors in trust of all 
remaining property to ‘convert into 
cash and invest in farming real es- 


WILLS 
(a) Right To 
tate, to handle, control, invest, rent, 


care for, etc., during the lives of a 
widow and daughter, is an active 


trust. Greenough v. Peterson, 266 
Tll.App. 544. 
[ec] Absence of compulsory provi- 


sions.—That a will creating a trust 
contained provisions, not compulsory, 
for the turning of the properties into 
money and deposit thereof in banks 
did not make the trust a dry or naked 
trust. In re Shaw’s Estate, 246 P. 48, 
198 Cal. 352. 


[ad] Spendthrift trust. — (1) A 
spendthrift trust created by a will, 
whereby trustees were to retain trust 
funds as long as they thought proper 
for the benefit of spendthrift’s chil- 
dren after her death, is an active one, 
and not passive, after the death of 
the spendthrift. Blossom vy. Anketell, 
275 EF. 947. (2) Creation of spend- 
thrift trusts in a will see infra §§ 
1825, 1826. 


[e] Trust for support and main- 
tenance.—(1) A devise to a testator’s 
son, “in trust for his children to sup- 
port and educate them,” created. an 
active trust, in that it required the 
exercise of discretion by the trustee. 
Easton v. Demuth, 162 S.W. 294, 179 
Mo.App. 722. (2) <A will was held to 
create an active and valid estate in 
trust for the support and main- 
tenance of the testator’s son during 
life. In re Strickler’s Estate, 95 A. 
398, 250 Pa. 105. 


“Active trust” see Trusts § 16. 


When trust is active generally see 
Trusts § 268. 


3. Spendthrifts generally 
Spendthrifts 58 C.J. p 1287. 


Spendthrift trusts generally’ see 
Trusts § 27. 


4. See statutory provisions, 


[a] Restriction to particular 
classes.—Where so required by stat- 
ute the beneficiaries must be of the 
classes for which spendthrift trusts 
are permitted. Sinnott v. Moore, 39 
oak 415, 113 Ga. 908, 7 Prob.Rep.Ann. 


{b] Burden of proof as to validity. 
—Where the law permits the creation 
of a Sspendthrift trust, such a trust is 
prima facie valid, and the burden is 
on the contestants to show that the 
beneficiaries are not within any of 
the classes described in the statutes 
allowing such trusts to be created. 
Sinnott v. Moore, 39 S.H. 415, 113 Ga. 
908, 7 Prob.Rep.Ann. 87. 


[ec] In Connecticut, under Pub. 
Acts (1899) ¢ 210, whenever, by will 
or other instrument, a trust is creat- 
ed to reserve the rents, profits, or 
income of real or personal estate for 
the benefit of any person, such rents, 
profits, and income shall be liable in 
equity to the claims of the creditors 
of such beneficiary when there is, in 
the trust created: First, no direction 
for accumulation of income; second, 
no direction given to the trustees to 
withhold such rents, profits, and in- 
come from the beneficiary; or third, 
no express provision that such trust 
is for the support of the beneficiary 
or his family, it has been held that 
an attempted spendthrift trust which 
does not come within one of the three 
classes is subject to the debts of the 
beneficiary. Carter v. Brownnell, 111 
A. 182, 95 Conn. 216. 


{d] In North Carolina (1) prior to 
the enactment of Civ. St. § 1742, it 


see 
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it is the law in most jurisdictions that a testator 
may lawfully create what is known as a spendthrift 
trust® for the purpose of placing the property be- 


was held that spendthrift trusts could 
not be created to defeat the rights of 
creditors (Vaughan v. Wise, 67 S.E. 
$3, 152 N.C) 31; Pace v. Pace, 73 N.C, 
119; Mebane v. Mebane, 39 N.C. 131, 
44 Am.D. 102) (2) unless there was in 
the instrument of gift a provision 
that, upon an attempted alienation, 
it should go over to a third person 
(Pace v. Pace, supra; Mebane v. Me- 
bane, supra); (3) but under this 
statutory provision spendthrift trusts 
are lawful as long as the annual net 
income shall not exceed five hundred 
dollars. This statute has been held 
not to forbid a personal property 
spendthrift trust in favor of a non- 
resident (Fowler & Lee v. Webster, 92 
S.E. 157, 1738 N.C. 442), (4) and fur- 
ther that such trusts are permissible 
only up to the restricted amount, to 
be applied to the support of the bene- 
ficiary for his life only (Bank of 
Union v. Heath, 121 S.B. 24, 187 N.C. 
54). (5) Revisal (1905) § 1588, mak- 
ing a spendthrift trust lawful, and 
allowing a testator to devise property 
not yielding more than five hundred 
dollars a year to a trustee for’ the 
benefit of his child without its being 
subject to seizure for the debts of the 
child, does not cover a devise in fee 
simple to a son with a subsequent 
provision that during the lifetime of 
the son the property should be man- 
aged by trustees who would pay over 
the income only to the son. Vaughan 
Vv. Wise, 67 S.E. 33, 152) N.C. 81.9) (6) 
Under a will and codicil dividing an 
estate in equal shares between the 
widow and children, but providing 
that the shares of certain sons were 
to be paid, one fifth as soon as prac- 
ticable and one fourth at the end of 
each two years thereafter, with dis- 
cretion in the executors to withhold 
such payments, and providing that, if 
any sons or sons-in-law were incom- 
petent, only the income and profits 
from their shares should be paid over 
for support of them or their families, 
until the executors considered it 
prudent to pay the principal, the sons 
first mentioned took absolute owner- 
ship, and their shares and interests 
were available to creditors. Bank of 
wplen v. Heath, 121 S.E. 24, 187 N.C. 


fe] In Virginia (1) under Code 
(1887) § 2428, providing that estates 
of every kind, held or possessed in 
trust, should be liable for the debts 
of the beneficiary, it was held that 
spendthrift trusts could not be cre- 
ated. Honaker v. Duff, 44 S.E. 900, 
101 Va. 675. See Dunlop Vv. Dunlop’s 
Ex’rs, 132 S.B. 351, 144 Va. 297 (stat- 
ing such to be the rule under the 
earlier statute). (2) But under Code 
(1919) § 5157 this rule was changed 
so that an estate not excluding one 
hundred thousand dollars might be 
held for the maintenance and support 
of the beneficiaries without being sub- 
ject to their liabilities or to aliena- 
tion by them. See Dunlop v. Dunlop’s 
Ex’rs, supra (stating that, under the 
new enactment, spendthrift trusts 
as be created). 


In re Moorehead’s Estate, 137 
bX? P308, 289) Pa. 542-500 wAclankts ullepies 


[a] Obligation to support wife by 
the beneficiary is not a debt whith 
would be denied recourse against the 
trust, such a trust being contrary to 
public policy. In re Moorehead’s Es- 
tate, 137 A. 802, 289 Pa. 542, 52 A.L. 
R. 1251. 


6. 1.$.—Ss . King, 33 
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queathed or devised beyond the reach of the cred- | itors of his beneficiaries’ or preventing alienation of 


254; Commissioner of Internal Reve- 
nue v. Blair, 60 F.(2d) 340; Dudley 
v. Tucker, 7 F.(2d) 118 [aff 3 F.(2d) 
832] (in Maryland); Suskin & Berry 
v. Rumley, 3 F.(2d) 304, 68 A.L.R. 
768; Spindle v. Shreve, 4 F. 136, 9 
Biss. 199 [aff 4 S.Ct. 522, 111 U.S. 542, 
28 L.Ed. 512]. 


Ark.—Bowlin v. Citizens’ Bank & 
Trust Co., 198 S.W. 288, 131 Ark. 97, 
2) ALTAR. 575. 


Cal.—Seymour v. McAvoy, 53 P. 946, 
121 Cal. 438, 41 L.R.A. 544, 4 Prob. 
Rep.Ann. 82. 


Conn.—Mason v. Rhode Island Hos- 
pital Trust Co., 61 A. 57, 78 Conn. 81, 
3 Ann.Cas. 586, 11 Prob.Rep.Ann. 5; 
Security Co. v. Cone, SILVA 0,5 64 Conn: 
579. 


D.C.—Fearson v. 
236. 


Ga.—Sinnott yv. Moore, 39 
113 Ga. 908, 7 Prob.Rep.Ann. 


Tll.— Hopkingon v. Swaim, 119 N.E. 
985, 284 Ill. 11; Wagner v. Wagner, 
91 N.E. 66, 244 Til. 101, 18 Ann.Cas. 
490; Pierson v. Hanson, 82. N.E. 8138, 
230 Ill. 610; Steib v. Whitehead, 111 
Til. (247; Waldo v. Cummings, 45 Ill. 
421; Bngland v. England, 223 I1l.App. 
Ba Bennett v. Bennett, 66 Ill.App. 
8. 


Iowa.—Fleming v. Casady, 211 N. 
W. 488, 202 Iowa 1094; Kiffner v. 
Kiffner, 171 N.W. 590, 185 Iowa 1064. 


Kan.—Bierer v. Bierer, 245 P. 1039, 
121 Kan. 57; Sherman vy. Havens, 146 
neo 94 Kan. 654, Ann.Cas.1917B 

Ky.—Maher vy. Maher, 269 S.W. 287, 
207 Ky. 360; Muir’s Ex’rs v. Howard, 
198 S.W. 551, 178 Ky. 51. 


Me.—Tilton vy. Davidson, 56 A. 215, 
98 Me. 55; Roberts v. Stevens, 24 A, 
873, 84 Me. S20 WT RVAL 2662 


Md.—Johnson y. Stringer, 148 A. 
447, 158 Md, 315; Manders v. Mer- 
cantile Trust & Deposit Co., 128 A. 
146, 147 Md. 448; Plitt v. Yakel, 99 
A. 669, 129 Md. 464; Jackson Square 
Loan & Savings Ass’n y. Bartlett, 53 
A. 426, 95 Md. 661, 93 Am.S.R. 416; 
Smith vy. Towers, 14 A. ae 15 A. 92, 
69 Md. 77, 9 Am.S.R. 398 


Mass.—Morel v. Gotan 
575, 2384 Mass. 563; Brown vy. Lum- 
bert, 108 N.E. 1079, 221 Mass. 419; 
Berry v. Dunham, 88 N.E. 904, 202 
Mass. 133; Broadway Nat. Bank v. 
Adams, 133 Mass. 170, 48 Am.R. 504. 


Mich.—Rose v. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
275. 


Mo.—Bixby v. St. Louis Union 
Trust Co., 22 S.W.(2d) 813, 328 Mo. 
1014; Kerens v. St. Louis Union Trust 
Co., 223 S.W. 645, 283 Mo. 601, 11 A. 
L.R. 288; Mathews v. Van Cleve, 
221 S.W. 34, 282 Mo. 19; First Nat. 
Bank v. Burns, (App.) 199 S.W. 282; 
Dunephant v. Dickson, 133 S.W. 165, 
153 Mo.App. 309; Montague y. Crane, 
12 Mo.App. 582. 


Neb.—Weller v. Noffsinger, 77 N. 
Ale 1075, 57 Neb. 455, 4 Prob.Rep.Ann. 
319; 


Ohio.—Babcock v. 
Ohio Cir.Ct. 434. 


Or,—Mattison v. Mattison, 100 P. 
4, 53 Or. 254, 133 Am.S.R. 829, 18 Ann. 
Cas. 218 and note. 


Pa,—In re McKinstry’s Estate, 145 
A. 806, 296 Pa. 185; McCurdy v. Belle- 
fonte Trust Co., 141 A. 247, 292 Pa. 
407; In re Walters, 123 A. 408, 278 


~ 


Dunlop wel, Dic; 


S.E. 415, 
87. 


125_N.E. 


Monypeny, 34 


Pa. 421; In re Schattenberg’s Hstate, 
LL? ASST 269" Pas 903: Innere Siege 
warth’s Bstate, 75 A. 842, 226 Pa. 591, 
134 Am.S.R. 1086; Morgan’s state, 
72 A. 498, 223 Pa. 228, 132 Am.S.R. 
eB eas L.R.A.N.S. 236; In re King’s 
Estate, 59 A. 1106, 210 Pa. 435; In re 
Minnich’s Estate, 55 A. 1067, 206 Pa. 
405, 9 Prob.Rep.Ann. 113; Winthrop 
We Clinton, 46 A. 435, 196 Pa. 472, 79 
Am.S.R. 729; Wanner v. Snyder, 35 
A. 604, 177 Pa. 208, 1 Prob.Rep.Ann. 
54; In re Handy’s Estate, 31 A. 983, 
167 Pa. 552; Grothe’s Appeal, 19 A. 
1058, 135 Pa. 585; Norris v. Johnston, 
5 Pa. 287; Swartz v. Shoemaker, 69 
Pa.Super. 450; In re Welsh’s Estate, 
28 Pa.Dist. 909; In re Wood’s Estate, 
28 Pa.Dist. 5; Moorhead’s Estate, 27 
Pa.Dist. 15; Biddle’s Hstate, 24 Pa. 
Dist. 577; Ross’s Estate, 18 Pa.Dist. 
881; Mather’s Hstate, 17 Pa.Dist. 127; 
Moore’s Estate, 9 £Pa.Dist. 675; 
Schell’s Hst., 3 Pa.Dist. 738, 15 Pa.Co. 
372; Brubaker v. Huber, 2 Pa.Dist. 
703, 13 Pa.Co. 78; Kreamer’s Ex’rs v. 
Showalter, 1 Pa.Co. 453; Barker’s Hs- 
tate, 32 Wkly.N.C. 540; Cridland’s Es- 
tate, 7 Phila. 58. 


Tenn.—Jobe y. Dillard, 58 S.W. 324, 
104 Tenn. 658. 


Tex.—Eubank v. Moore, (Civ.App.) 
297 S.W. 791; Patten v. Herring, 29 
S.W. 388, 9 Tex.Civ.App. 640. 


W.Va.—McCreery v. Johnston, 110 
S.E. 464, 90 W.Va. 80; Bruceton Bank 
v. Alexander, 98 S.E. 804, 83 W.Va. 
573; Kerns v. Carr, 95 S.E. 606, 82 
W.Va. 78, L.R.A.1918E 568; Guernsey 
v. Lazear, 41 S.E. 405, 51 "W.Va. 328. 


[a] Reason for rule.—A testator 
has the right to dispose of his prop- 
erty in any way he sees fit. England 
v. England, 223 Ill.App. 549; Maher v. 
Maher, 269 S.W. 287, 207 Ky. 360. 


[b] Trust not invalid.—A devise 
to children in equal shares, ‘with ex- 
ceptions hereinafter provided,” fol- 
lowed by a provision that the share of 
one son should be held by the execu- 
tors during his natural life unless his 
habits improve, and after his death 
be distributed in equal shares to his 
children, his wife to take nothing, 
created a valid spendthrift trust, the 
exception not being a void limitation 
on the previous absolute gift. Bierer 
v. Bierer, 245 P. 1039, 121 Kan. 57. 


{c] Spendthrift trust in favor of 
female is valid. Shell’s Estate, 3 Pa. 
Dist..738. 


[d] Married woman may create a 
spendthrift trust in favor of her hus- 
band. Wanner v. Snyder, 35 A. 604, 
177 Pa. 208, 1 Prob.Rep.Ann, 564. 


fe] Spendthrift trusts looked up- 
en with distrust.—Hngland v. Eng- 
land, 228 Ill.App. 549. 


Cross references: 


Creation of spendthrift trusts gener- 
ally see Trusts § 21. 


“Spendthrift trust” see Trusts § 20. 


Validity of spendthrift trusts gener- 
ally see Trusts § 27. 


7. U.S.—Commissioner of Internal 
Revenue v. Blair, 60 F.(2d) 340; Sus- 


kin & Berry v. Rumley, 37 F.(2d) 304, 


68 A.L.R. 768; Dudley v. Tucker, 7 
B.(20)" 018 Parl 8) (2d) e83218 (Gn 
Maryland); Spindle v. Shreve, 4 F. 
136, 9 Biss. 199. Laff) (4° S.Ctr.b22) 111 
U.S. 542, 28 L.Ed. 512). 


Cal.—Seymour vy. McAvoy, 
946, 121 Cal. 
Prob.Rep.Ann. 


Conn.—Mason y. Rhode Island Hos- 
pital Trust Co., 61 A. 57, 78 Conn. 81, 


53 P. 
ee 41 LRA. 544, 4 


3 Ann.Cas. 586, 11 Prob.Rep.Ann. 5. 


ot oe eee v. Dunlop, 21 D.C. 


Ill.—Hopkinson v. Swaim, 119 N.E. 
985, 284 Ill. 11; Pearson v. Hanson, 
82 N.E. 813, 230 Ill. 610; Orr v. Yates, 


10 Nv. 731, 209, ll. 222 Steibaeve 
Whitehead, 111 Ill. 247; Waldo vy. 
Cummings, 45 Ill. 421; Beckwith’s 


Estate v. Cooper, 258 Ill.App. 411; 
England v. England, 223 Ill.App. 549; 
Bennett v. Bennett, 66 Ill.App. 28. 


Iowa.—Kiffner v. Kiffner, 171 N.W. 
590, 185 Iowa 1064. 


Kan.—Everitt vy. Haskins, 171 P. 
632, 102 Kan. 546; Sherman yv. Hay- 
ens, 146 P. 1030, 94 Kan. 654, Ann.Cas. 
1917B 394. 


Ky.—Rudd v. Van Der Hagan, 5 S. 
W. 416, 86 Ky. 159, 9 Ky.L. 465. 


Me.—Roberts v. Stevens, 24 A. 873, 
84 Me. 325, 17 L.R.A. 266. 


Md.—Manders y. Mercantile Trust 
& Deposit Co., 128 A. 145, 147 Md. 448; 
Plitt v. Yakel, 99 A. 669, 129 Md. 464; 
Jackson Square Loan & Savings Ass’n 
v. Bartlett, 53 A. 426, 95 Md. 661, 93 
Am.S.R. 416; Smith v. Towers, 14 A. 
Boe 15 A. 92, 69 Md. 77, 9 Am.S.R. 


Mass.—Morel v. Cornell, 125 N.E. 
575, 284 Mass. 563; Berry v. Dunham, 
88 N.E. 904, 202 Mass. 133; Broadway 
Nat. Bank v. Adams, to3" Mass. 170, 
43 Am.R. 504. 


Mich.—Rose v. Southern Michigan 


ee Bank, 238 N.W. 284, 255 Mich. 
Mo.—Bixby v. St. Louis Union 


Trust Co., 20 S.W.(2d) 813, 823 Mo. 
L0f4:- "Hirst Nat. Bank §y. Burne: 
(App.) 199 S.W. 282; Dunephant y. 
Dickson, 133 S.W. 165, 153 Mo.App. 
Hee Montague v. Crane, 12 Mo.App. 


Neb.—Weller v. Noffsinger, 77 N. 
BY sea Oy 57 Neb. 455, 4 Prob.Rep.Ann. 


eS ees v. Webb, 88 N.Y.S. 4, 
94 App.Div. 571. 


Or.—Mattison vy. Mattison, 100 P. 4, 
538 Or. 254, 183 Am.S.R. 829, 18 Ann. 
Cas. 218. 


Pa.—In re Moorehead’s Estate, 137 
A. 802, 289 Pa. 542, 52 A.L.R. 1251; 
In re ‘Minnich’s Hstate, 55 A. 1067, 
206 Pa. 405, 9 Prob.Rep.Ann. 113: 
Smyth’s Est., 14 Pa.Dist.&Co. 773; In 
re Welsh’s Estate, 28 Pa.Dist. 909; 
In re Wood’s Estate, 28 Pa.Dist. 5; 
Moorhead’s Estate, 27 Pa.Dist. L5i: 
Biddle’s Est., 24 Pa.Dist. Hii Rosse 
Hst., 18 Pa. Dist. 831; Mather’s Hs- 
tate, USPa-Dist 127: ’Rockhill’s Est., 
13) Ra. Dist. 414; Hoffman's HSt. 240 
Pa.Dist. 77; Moore’s Hstate, 9 Pa. 
Dist.’ 675; Shell’s Estate, 3 Pa.Dist. 
138; Wright's Hstate, 28 Pa.Co. 540; 
Kreamer's Ex’rs v. Showalter, 1 Pa. 

Ke) 


Tex.—Nunn vy. Titche-Goettinger 
Co., (Civ.App.) 196 S.W. 890 [aff 
(Commn.App.) 245 S.W. 421]. ; 


W.Va.—Guernsey v. Lazear, 41 S.B. 
405, 51 W.Va. 328. 


“By the great weight of authority 
in America, it is settled that the 
author of a trust to pay to or apply 
for the benefit of another the income 
of property, or a portion of such in- 
come, may lawfully provide that the 
interest of the beneficiary shall not 
be assignable, or shall not be subject 
to the claims of his creditors.” Sey- 
mour v. McAvoy, 53 P. 946, 947, 131 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1825-1826] 


such property by the beneficiaries.® 

[§ 1826] (b) Requisites and Essentials. 
ate a valid spendthrift trust® by will, the will must 
first manifest an intention to create such a trust.}° 


Cal. 438, 41 L.R.A. 544, 4 Prob.Rep. 
Ann. 82. 


8. U.S.—Commissioner of Internal 
Revenue v. Blair, 60 F.(2d) 340; Sus- 
kin & Berry v. Rumley, 87 F.(2d) 304, 
68 A.L.R. 768. 


Conn.—Sterling v. Ives, 62 A. 948, 
78 Conn. 498; Mason vy. Rhode Island 
Hospital Trust Co., 61 A. 57, 78 Conn. 
81, 3 Ann.Cas. 586, 11 Prob.Rep.Ann. 5. 


Ill.— Hopkinson v. Swaim, 119 N.E. 
985, 284 Ill. 11; Unknown Heirs of 
Wyatt, 117 N.E. 995, 281 Ill. 321; Ben- 
nett v. Bennett, 66 Ill.App. 28. But 
see Pearson v. Hanson, 82 N.H. 813, 
230 Ill. 640 (apparently restricting 
spendthrift trusts to exemption of 
pecan from the beneficiaries’ credi- 
tors). 


Kan.—Sherman vy. Havens, 146 P. 
1030, 94 Kan. 654, Ann.Cas.1917B 394. 


Ky.—Mayer v. Mayer, 269 S.W. 287, 
207 Ky. 860; Muir’s Ex’rs v. Howard, 
198 S.W. 551, 178 Ky. 51. 


Me.—Roberts v. Stevens, 24 A. 873, 
84 Me. 325,17 L.R.A. 266. 


Md.—Manders v. Mercantile Trust 
& Deposit Co., 128 A. 145, 147 Md. 
448; Jackson Square Loan & Savings 
Ass’n vy. Bartlett, 53 A. 426, 95 Md. 
661, 98 Am.S.R. 416; Cherbonnier v. 
Bussey, 48 A. 928, 92 Md. 413; Smith 
'v. Towers,.14 A. 497, 15 A. 92, 69 Md. 
U1; 97AmMIS RR. 398. 


Mass.—Morel v. Cornell, 125 N.E. 
575, 234 Mass. 568; Berry v. Dunham, 
88 N.E. 904, 202 Mass. 133; Broadway 
Nat. Bank v. Adams, 133 Mass. 170, 43 
Am.R. 504. 


Mo.—Bixby v. St. Louis Union 
Trust Co., 22 S.W.(2d) 813, 323 Mo. 
1014; Dunephant v. Dickson, 133 S.W. 
165, 153 Mo.App. 309; Montague v. 
Crane, 12 Mo.App. 582. 


Neb.—Weller v. Noffsinger, 77 N.W. 
1075, 57 Neb. 455, 4 Prob.Rep.Ann. 319. 


Or.—Mattison v. Mattison, 100 P. 4, 
53 Or. 254, 133 Am.S.R. 829, 18 Ann. 
Cas. 218. 


Pa.—In re Siegworth’s Hstate, 75 
A. 842, 226 Pa. 591,134 Am.S.R. 1086; 
Smith’s Hstate, 13 Pa.Dist.&Co. 508; 
In re Wood’s Estate, 28 Pa.Dist. 5: 
In re Moorhead, 27 Pa.Dist. 15; Rock- 
hill’s Estate, qs) Pa.Dist. 411; Kream- 
er’s Ex’rs v. Showalter, 1 Pa.Co. 453, 
Barker’s Estate, 32 Wkly.N.C. 540. 


Wis.—In re Luscombe’s Will, 85 N. 
W. 341, 109 Wis. 186, 6 Prob.Rep.Ann. 
419. 


[a] Attempted assignment or con- 
veyance by a beneficiary of an inter- 
est in such a trust is ineffective. 
Bixby v. St. Louis Union Trust Co., 
22 S.W.(2d) 813, 323 Mo. 1014; In re 
Siegwarth’s Estate, 75 A. 842, 226 Pa. 
591, 134 Am.S.R. 1086; Smith’s Estate, 
13 Pa.Dist.&Co. 508. 

[b] Alienation by anticipation. 
Maher v. Maher, 269 S.W. 287, 207 
Ky. 360. 

9. Essentials of spendthrift trust 
generally see Trusts § 21 text and 
notes 82-96. 

10. U.S.—Jones v. Harrison, 7 
ee 461 [cert den 46 S.Ct. 351, 270 ws. 

iS) 1662) 70) Lhd 731). 


Ark.—Black v. Bailey, 218 S.W. 
210, 142 Ark. 201; Bowlin y. Citizens’ 
Bank & Trust Co., 198 S.W. 288, 131 
Ark. 97, 2 A.L.R. 575. 


Colo.—Walton vy. Wormington, 2 P. 
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The interest of the cestui que trust or beneficiary 


To ere- 


(2d) 1088, 89 Colo, 355. 


D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d). 548. 


Ill.—Newcomb vy. Masters, 122 N.E. 
85, 287 Ill. 26. 


Ind.—Devin v. McCoy, 93 N.E. 1013, 
48 Ind.App. 379. 


Kan.—Sherman y. Havens, 146 P. 
1030, 94 Kan. 654, Ann.Cas.1917B 394. 


Me.—Tilton vy. Davidson, 56 A. 215, 
98 Me. 55. 


Md.—Johnson v. Stringer, 148 A. 
447, 158 Md. 315; Manders v. Mercan- 
tile Trust & Deposit Co., 128 A. 145, 
147 Md. 448. 


Mich.—Rose v. Southern Michigan 
ae Bank, 238 N.W. 284, 255 Mich. 


Miss.—Cady y. Lincoln, 57 So. 218, 
100 Miss. 765. 


Mo.—Peugnet v. Berthold, 81 S.W. 
874, 183° Mo. 61, 9 Prob.Rep.Ann. 256; 
Commerce Trust Co. y. Bayles, (App.) 
273 S.W. 759. 


Or.—Mattison v. Mattison, 100 P. 4, 
53 Or. 254, 183 Am.S.R. 829, 18 Ann. 
Cas. 218. 


Pa.—McCurdy v. Bellefonte Trust 
Co., 141 A. 247, 292 Pa. 407; Gillespie’s 
Estate, 30 Pa.Dist. 572; In re Hoff- 
man, 27 Pa.Dist. 6; Ross’s Estate, 18 
Pa.Dist. 831; Martin’s Estate, 18 Pa. 
Dist. 667; Winthrop Co. v. Clinton, 
Oo Rawbist, 19; 


Tex.—Estes v. Bstes, (Civ.App.) 
255 S.W. 649 [aff (Commn.App.) 267 
S.W. 709]. 


Va.— Young v. Easley, 26 S.E. 401, 
94 Va 193, 2 Prob.Rep.Ann. 529. 


[a] Spendthrift trust not created. 
—(1) Under 
will which left the property of the 
testator in trust, the income to be 
paid in equal parts to his six children 
during their lifetime, or to the issue 
of any child who should die before 
termination of the trust, with remain- 
der over after the death of the last 
child, ‘‘the payments to be made by 
the trustees into the hands of him or 
her, as the case may be, personally,” 
did not, create a ae .trust. 
Dudley v. Tucker, 7 F.(2d) 118 [aff 3 
F.(2d) 832]. (2) A will devising the 
residue to the testator’s children, sub- 
ject to the control and management of 
one of them until a named grandchild 
attained his majority or, if such 
grandchild died before such age, the 
trust to continue for a period of ten 
years after such death, did not create 
a spendthrift trust. Black v. Bailey, 
218 S.W. 210, 142 Ark. 201. (8) A will 
was held not to create a spendthrift 
trust, there being no reasonably defi- 
nite intention to sever the legal from 
the equitable estate. Walton v. 
Wormington, 2 P.(2d) 1088, 89 Colo. 
355. (4) Under a will bequeathing 
a sum in trust to pay a stated surn per 
annum from the net income to the 
testator’s widow for her life, and any 
deficiency, after deducting adminis- 
tration expenses, from the corpus un: 
til exhaustion of the principal, she 
could alienate the income, and the lat- 
ter was subject to her debts. Manders 
v. Mercantile Trust & Deposit Co., 
128 A. 145, 147 Md. 448. (5) Where 
a testatrix gave the residue of her 
estate in trust for her grandchildren 
upon the contingency that if the 
granddaughter died before she had 


|children her brother was to receive 


the law of Maryland, a, 


as set forth in the will cannot exceed an equitable 
estate in the income of the property bequeathed or 
devised,+! without legal title or right to the posses- 


her share, if he survived her, if the 
grandson died before he had chil- 
dren, his share to go to his sister, 
Be she survived, and, if they both died 
without children, their shares to be 
divided among the other beneficiaries, 
it was held that it was not intended 
to create a spendthrift trust, but that 
when the grandson had a lawful child 
born to him the trust as to him was 
at an end. Devin v. McCoy, 93 N.E. 
1013, 48 Ind.App. 879. (6) A will 
devising to the executor and trustee, 
for use of the testator’s grandson, 
certain described land for his natural 
life, he to have rents, issues, and 
profits during his life, and providing 
land should not be conveyed, mort- 
gaged, or encumbered by cestui que 
trust, did not create a spendthrift 
trust in favor of the grandson. New- 
are v. Masters, 122 N.E. 85, 287 Ill. 


[b] Trust as to part of property.— 
A will nominated B as “executor and 
trustee for the purposes hereinafter 
specified,’ and by the second para- 
graph devised to B, “as trustee,” a 
livery stable, to be held in trust to 
apply the rents and profits to the sup- 
port and maintenance of the testa- 
tor’s son and grandson, or the sur- 
vivor, and upon the death of both the 
property to become a part of the es- 
tate and be equally divided between 
another son and daughter. The fifth 
paragraph provided that, as to the 
residue, the testator willed that his 
“executor” should sell it, as he deem- 
ed advisable, and apply the proceeds: 
First, to testator’s debts; second, by 
applying one fourth of the remainder 
to the use of testator’s son and grand- 
son, named in paragraph 2, “to be held 
by the said B., as trustee, to be in- 
vested at his discretion, and applied, 
as directed, in reference to the . z 
stable property in item second”; and, 
third, the remainder to be equally di- 
vided between the other son and 
daughter above referred to, and paid 
to them as they become of age. It 
was held that the fifth paragraph did 
not, as did the second, create a spend- 
thrift trust as to the property devised 
therein, except as to that part of the 
proceeds of the sale which was for 
the use of the testator’s son and 
grandson named in the second para- 
graph. Cady v. Lincoln, 57 So. 213, 
100 Miss. 765. : 


[c] Evidence of intent.—The fact 
of placing property in the hands of a 
trustee evidences an intent of the 
testator to put it beyond the power of 
the beneficiary to alienate, or his 
ereditors to seize. Jones v. Harrison, 
7 F.(2a) 461 [cert den 46 S.Ct. 351, 
dost U.S. 652, 70 L.Ed. 781]. 


Ky.—Muir’s Ex’rs v. Howard, 
193 Ts.w. 651, 178 Ky. 51. 


Mich.—Rose v. Southern Michigan 
oe Bank, 238 N.W. 284, 255 Mich. 
15. ; 


Mo.—Kessner vy. Phillips, 88 S.W. 
66, 189 Mo. 515, 107 Am.S.R. 368; 
Commerce Trust Co. v. Bayles, (App.) 
273 S.W. 759. 


N.Y.—Jones v. Jones, 59 N.Y.S. 974, 
28 Mise. 421. 

Pa.—In re Gillespie’s Estate, 
A 824, 273 Pa. 227; Martin’s Est., 
Pa.Dist, 667. 

W.Va.—McCreery v. Johnston, 110 
S.B. 464, 90 W.Va. 80. 


fa] Spendthrift trust may follow 
on equitable fee simple.—McCreery 
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sion of the property itself,!? securing it against the 
cestui’s improvidenee or incapacity.'% 
tually devised cannot be made subject to the re- 
strictions incident to a spendthrift trust,1* whether 
the property devised be a legalt® or an equitable!® 


v. Johnston, 
80. 


12. ltowa.—Fleming v. Casady, 211 
N.W. 488, 202 Iowa 488. 


Ky.—Brock v. Brock, 183 S.W. 213, 
168 Ky. 847; Moore v. Burge, 11 Ky. 
Op. 826. 


Mass.—Haskell v. Haskell, 125 N. 
BH. 601, 602, 284 Mass. 442. 


Mo.—Commerce Trust Co. v. Bayles, 
(App.) 273 S.W. 759; Millard v. Beau- 
mont, 185 S.W. 547, 194 Mo.App. 69. 


Pa.—In re Gillespie’s Estate, 116 A. 
824, 273 Pa. 227. 


Tenn.—-Jobe y. Dillard, 58 S.W. 324, 
104 Tenn. 658. 


See Riley v. Riley, 163 N.E. 922, 30 
Ohio App. 73 (a codicil, providing that 
distributive share of son should be 
held by him in trust for himself and 
family, did not create an inalienable 
trust). 


“Restraints on alienation of prop- 
erty by way of sr:ndthrift trusts are 
void as limitations attached to legal 
interests, and are valid as respects 
equitable fees in real estate and in- 
terests in personal property.” Has- 
kell vy. Haskell, supra. 


[a] 
to have property sold or the right to 
retain an individual portion, the trust 
created is not a spendthrift trust. 
Fleming y. Casady, 211 N.W. 488, 202 
Iowa 1094, 


[b] Fact that testator expressed 
time and again in his will want of 
confidence in business capacity of his 
son, and placed the bulk of his share 
of the estate in the hands of a trustee, 
is not sufficient to defeat a purpose to 
give the son complete control over a 
small portion of his share of the es- 
tate. Moore v. Burge, 11 Ky.Op. 826. 


[c] Construction of clause.—Where 
a will made by a mother in favor of 
her dissolute son gave her real es- 
tate in trust to her son, S, for his use 
and benefit, after paying taxes and 
necessary repairs, withholding from 
him power to sell and convey, except 
at the option of the trustee, D; who 
was given power to sell when, in his 
judgment, he deemed it necessary and 
advisable, and in such event the con- 
veyance to be a joint act between the 
trustee and the son, and in case of the 
death of the son without issue, then 
all of such estate “so remaining in 
trust” should be sold and divided be- 
tween parties mentioned in other 
parts of the will,-it was held that, to 
give effect to the intent of the testa- 
trix, the will should be read, “I give 
and devise to D., in trust for my son, 
for his use and benefit,’”’ and that the 


110 S.E. 464, 90 W.Va. 


trustee, and not the son, was entitled: 


to control the estate. Jobe v. Dillard, 
58 S.W. 324, 104 Tenn. 658. 


13, Nunn y. Titche-Goettinger Co., 
(Tex.Commn.App.) 245 S.W. 421 [aff 
(Civ.App.) 196 S.W. 890]. 


14, Ijl—Pearson v. Hanson, 82 N. 
esto. ac50 LL. 610. 


Ky.—Muir’s BPx’rs v. Howard, 198 
S.W. 551, 178 Ky. 51; Brock v. Brock, 
183 S.W. 218, 168 Ky. 847. 

Mo.-—Millard v. Beaumont, 185 S. 


W. 547, 194 Mo.App. 69; Howard v. 
Howard, 184 S.W. 993. 


Where beneficiaries have right | 


WILLS 


Property ac- 


N.Y.—Jones v. Jones, 59 N.Y.S. 974, 
28 Misc. 421. 


Pa.—In re Gillespie, 116 A. 824, 273 
Pa. 227; Breinig v. Smith, 110 A. 285, 
267 Pa. 207; Smeltzer v. Goslee, 34 A. 
44, 172 Pa. 298; Ehrisman v. Seuer, 
29. AS TAS SL O2 ae SOM Went cu ave. 
Hutchinson, -23) A. 16%, 159) Pa. t3s's 
Wetzel v. Carothers, 30 Pa.Dist. 185. 


S.C.—Spann v. Carson, 116 S.B. 427, 
Urey See saya 


W.Va.—McCreery v. Johnston, 110 
S.E. 464, 90 W.Va. 80. 


“To hold that a testator can devise 
an estate and at the same time ex- 
empt such estate frem the law of de- 
vise and alienation is to say that a 
testator can given and not give, in 
the same breath.” Pearson v. Han- 
son, 82 N.E. 813, 815, 230 Ill. 610. 


[a] Public policy.—A provision in 
a will that property actually devised 
shall not be subject to the debts of 
the devisee is contrary to public pol- 
icy and void. Brock v. Brock, 188 S. 
W. 213, 168 Ky. 847. 


[b] Spendthrift trust not created. 
—(1) A spendthrift trust is not cre- 
ated by a will giving property to a 
trustee to invest and manage, and 
during the first ten years after the 
testator’s death to pay half the in- 
come to the four children of the tes- 
tator’s deceased brother, adding the 
other half of the income to the princi- 
pal, and at the end of ten years to 
pay half the principal to said chil- 
dren, and at the end of twenty years 
the remainder of the property. Pear- 
son v. Hanson, 82 N.E. 813, 230 111. 
610. (2) And where the testator gave 
to A and her children certain real] and 
personal property, with direction to 
his executor to make sale of the coal 
on the land when one of the children 
should arrive “at the age of twenty- 
one years; and the proceeds to be un- 
der the control of my executor, and 
to go to the use of the said A and 
her four named children, when neces- 
sity requires, share and share alike,” 
it was held that a spendthrift trust 
was not created so as to exempt the 
shares of the children from liability 
for their debts. Smeltzer v. Goslee, 
34 A. 44, 172 Pa. 298. 


[c] . Life estate and not trust.—(1) 
Where a will of a married woman 
gave to her husband the use of all of 
her property during his natural life 
“for his support, the same not to be 
liable for any debts existing against 
him,’ and devised and bequeathed the 
remainder to her children, it was held 
that the will did not create a trust 
estate, but simply gave the husband 
a life estate, and that the income and 
increase of the property during his 


life and while in his possession was’ 


subject to his disposition and to his 
debts, except so much as was re- 
quired for the payment of taxes and 
charges necessary to protect the 
rights of the remaindermen. Jones v. 
Jones, 59 N.Y.S. 974, 28 Mise. 421. (2) 
A devise for life and free from debts 
is not a spendthrift trust. Wetzel 
v. Carothers, 30 Pa.Dist. 185 (an ac- 
tive trust must be interposed between 
legal and equitable estates). (3) A 
devise for life with a gift over to 
bodily heirs creates a vested life es- 
tate free from any restrictions as to 
alienation or encumbrance and not a 
spendthrift trust. Millard v. Beau- 
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interest; but the purpose of the trust is not de- 
feated by the fact that the trustee was authorized 
in his diseretion to apply a part of the corpus of 
the fund to the beneficiary’s use in accordance wit 

the terms of the trust,17 nor that the trustee was 


mont, 185 S.W. 547, 194 Mo.App. 69. 


[d] Fee subject to spendthrift 
trust.—Where a will, drawn by the 
testator, a learned lawyer, provided 
that he gave a particular farm to his 
son, he to be charged therewith in 
the settlement of the estate with ten 
thousand dollars, and, in a subsequent 
elause, that the landed estate he gave 
to such son was to he held in trust 
by the executors for the son and fam- 
ily, with power to sell and convey 
should it be thought best, but that 
the son was not to sell or encumber 
the land in any way, and where the 
son was addicted to the excessive use 
of intoxicants, the two clauses of the 
will were not so ineonsistent that the 
latter must prevail, and that the son 
took the fee in the farm subject only 
to the spendthrift clause or trust. 
Muir’s Ex’rs v. Howard, 198 S.W. 551, 
178 Ky. 51. 


[e] Absolute gift followed hy gift 
of income, in the absence of other in- 
dication of intention, does not create 
a spendthrift trust. Martin’s Estate, 
18 Pa.Dist. 667. 


{f] Absolute ownership.—There 
can be no valid spendthrift trust 
where the trustee is also the benefi- 
ciary with absolute ownership of the 
subject of the trust, whether income 
or principal. In re Gillespie’s Estate, 
116 A. 824, 273 Pa. 227. 


[g¢] Repugnancy; North Carolina 
statute.—Revisal (1905) § 1588, mak- 
ing a spendthrift trust lawful, and 
allowing a testator to devise prop- 
erty not yielding more than five hun- 
dred dollars a year to a trustee for 
the benefit of his child without its be- 
ing subject to seizure for the debts of 
the child, does not cover a devise in 
fee simple to a son with a subsequent 
provision that during the lifetime of 
the son the property should be man- 
aged by trustees who would pay over 
the income only to the son; but in 
such case the trust provision is re- 
pugnant to the fee and void. Vaugh- 
an v. Wise, 67 S.E. 33, 152 N:Ce 31. 


[h] Where essentials of trust are 
lacking.—Where a testator devised a 
share to a son in fee, with a later 
clause of the will that his other three 
children act as guardians of the dev- 
isee, giving him every twelve months 
the interest or proceeds of his share 
of the estate, the title vested in the 
devisee in fee unaffected by any trust. 
Howard v. Howard, (Mo.) 184 S.W. 
99/35 


15. See casesy supra note 14. 


16. Spann y. Carson, 116 S.E. 427, 
123 S.C. 371; McCreery v. Johnston, 
110 S.E. 464, 90 W.Va. 80. 


[a] Bquitable fee simple in realty, 
or absolute equitable estate in per- 
sonalty, cannot be encumbered by a 
spendthrift trust. Spann y. Carson, 
116 S.E. 427, 123 S.C. 371; McCreery 
v. Johnston, 110 S.E. 464, 90 W.Va. 
80. 


17. Adams vy. Williams, 248 S.w. 
673, 679, 112 Tex. 469. 


“In the majority of cases involving 
such trust, the income only is directed 
to be applied to the support and com- 
fort of the beneficiary; but such is 
not always the case, and the purpose 
of such a trust is not defeated by the 
fact that the trustce is authorized in 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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authorized or required to turn the entire fund or 
property over to the beneficiary absolutely at some 
The legal title to the proper- 
ty must be vested in a trustee,t® who may also be 
the beneficiary,?° and who may be authorized or di- 
rected at his diseretion,?* or on the happening of 
certain events,?2 to pay money or deliver the bene- 
fits?* to the beneficiary. The trust must, of course, 


fixed future time.?§ 


his discretion to apply a part of the 
corpus of the fund to the use of the 
beneficiary in accordance with the 
terms of the trust. Neither is the 
purpose of such trust defeated by the 
fact that the trustee is authorized or 


‘even required to turn the entire trust 


fund or property over to the benefi- 
ciary absolutely at some fixed time 
in the future.” Adams v. Williams, 
supra. 


18. Adams v. Williams, supra. 


19. Mich.—Rose v. Southern Mich- 
igan Nat. Bank, 238 N.W. 284, 255 
Mich. 275. 


Mo.—Kessner v. Phillips, 88 S.W. 
GG 89) Mone oild ey LOK Am. Sirs 368i 
Commerce Trust Co. v. Bayles, (App.) 
23 SW. C9. 


Pa.—Smeltzer v. Goslee, 34 A. 44, 
172 Pa. 298; Ehrisman v. Seuer, 29 
AL LOS 162 Par 57%. 


Tex.—Estes v. Estes, (Civ.App.) 
255 S.W. 649 [aff (Commn.App.) 267 
S.W. 709]. 


Va.—Thomas v. House, 134 S.E. 673, 
145 Va. 742. 


[a] Actual naming of taker of le- 
Gal title as trustee uunecessary.—(1) 
That a will creating a spendthrift 
trust under Code (1919) § 5157, in 
favor of the testator’s son and his 
family in land devised to the son did 
not name the son as trustee did not 
affect the validity of the _ trust. 
134 S.H. 678, 145 
Va. 742. (2) Necessity for designa- 
tion of trustee in will generally see 
Trusts § 342. 


20. In re Hance, 26 Pa.Dist. 970. 


{a] Beneficiary may be trustee of 
a spendthrift trust without invalidat- 
ing the trust. In re Hance, 26 Pa. 
Dist. 970 (assignment of his interest 
by one to the other of two beneficia- 
ries and trustees does not carry the 
income of tke trust estate). 


As to trusts generally see Trusts 
§ 24 text and note 12. 


21. Keating v. Keating, 165 N.W. 
74, 182 Iowa 1056. 


22. Keating v. Keating, supra; 
Siemers v. Morris, 154 N.Y.S. 1001, 
169 App.Div. 411, 15 Mills Surr. 488. 


{a] Payment on solvency of bene- 
ficiary.—A. will providing that in case 
a son “shall at any time during his 
lifetime become free and discharged 
from all his debts,” the principal of 
the fund should be paid over to him 
constitutes a valid spendthrift trust. 
Siermers v. Morris, 154 N.Y.S. 1001, 
169 App.Div. 411, 15° Mills Surr. 488. 


28. Keating v. Keating, 165 N.W. 
74, 182 Iowa 1056. 


24. Rose v. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
275; Kessner v. Phillips, 88 S.W. 66, 
189 Mo. 515, 107 Am.S.R. 368; Com- 
merce Trust Co. v. Bayles, (Mo.App.) 
273 S.W. 759; Wetzel v. Carothers, 30 
Pa.Dist. 185. 


{a] Active trust must be inter- 
posed between legal and equitable 
estates to render a spendthrift trust 
valid. Wetzel v. Carothers, 30 Pa. 
Dist. 185. 


WILLS 


is ereated.?* 


Active and passive trusts: 
Generally see Trusts §§ 268, 269. 
In wills see supra § 1824. 


£5. Hallett v. Thompson, 5 Paige 
(N.Y.) 583; In re Morgan’s Estate, 72 
A. 498, 223 Pa. 228, 25 L.R.A.N.S. 236, 
132, Am.S.R. 732; Benner’s Estate, 9 
Bese eo 242; In re Wood, 28 Pa. 
DiSt. 75; 


26. Wagner v. Wagner, 91 N.E. 66, 
244 Ill. 101, 18 Ann.Cas. 490; In re 
Minnich’s Estate, 55 A. 1067, 206 Pa. 
405, 9 Prob:Rep.Ann. 113. 


[a] Thus, where a testatrix left 
her estate to a trustee to invest, and, 
if invested in real estate, to allow 
her son to occupy it, and to pay taxes 
and make repairs if the son should 
fail to do so, and pay any balance 
of the income to the son, with direc- 
tions that the income was not to be in 
anywise liable for any debts of the 
son, or for any debts thereafter con- 
tracted, a valid spendthrift trust was 
created, although there was no devise 
over after the son’s death. In re 
Minnich’s Estate, 55 A. 1067, 206 Pa. 
405, 9 Prob.Rep.Ann. 113. 


27. Conn.—Mason v. Rhode Island 
Hospital Trust Co., 61 A. 57, 78 Conn. 
81, 3 Ann.Cas. 586 and note, 11 Prob. 
Rep.Ann. 53. . 


D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543. P 


Tll.— Wagner v. Wagner, 91 N.E. 66, 
244 Ill. 101, 18 Ann.Cas. 490. 


Ky.—Muir’s Ex’rs v. Howard, 198 
S.w. 5651, 178 Ky. 51. 


Me.—Holcomb v. Palmer, 75 A. 324, 
106 Me. 17. 


Md.—Plitt v. Yakel, 99 A. 669, 129 
Md. 464. 


Mich.—Rose v. Southern Michigan 
Nat. Bank, 238 N.W. 284, 255 Mich. 
Omid. 

Mo.—Jarboe v. 
122 Mo. 341. 


N.J.—Hardenburgh vy. Blair, 30 N. 
J.Eq. 645. 


Pa.—In re Walters, 123 A. 408, 278 
Pa. 421; In re Moorehead’s Estate, 27 
Pa.Dist. 15; Brubaker v. Huber, 2 Pa. 
Dist. 708; Wright’s Hstate, 28 Pa.Co. 
540; Phillips’s Estate, 11 Pa.Co. 500; 
Kreamer’s Ex’rs v. Showalter, 1 Pa. 
Cowe453% 


Tenn.—White v. O’Bryan, 251 S.W. 
785, 148 Tenn. 18. 


Tex.—LHubank v. Moore, (Civ.App.) 
297 S.W. 791 [rev (Commn.App.) 15 S. 
W.(2d) 567]; Caples v. Buéll, (Civ. 
App.) 234 S.W. 529 [mod on other 
grounds (Commn.Anpp.) 243 S.W. 
1066]; Lindsey v. Rose, (Civ.App.) 
175 S.W. 829. 


Vt.—Town of Shrewsbury v. Buck- 
lin, 163 A. 626, 105 Vt. 188. 


W.Va.—Guernsey v. Lazear, 41 S.E. 
405, 51 W.Va. 328. 


[a] Thus (1) a will bequeathing 
to the brother of a lunatic a certain 
sum in trust for the purpose of in- 
vestment, the;income to be used at 
the discretion of the trustee for the 
“comfort, support and maintenance’’ 
of the lunatic, and directing that the 


Hey, 26 S.W. 968, 
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be active rather than passive.?* The beneficiary must 
not be given, or possess, the power to destroy or ter- 
minate the trust and acquire a full power of aliena- 
tion,?> but there need not be provision for a gift 
over on the termination of the trust.?® 
elements exist in the will, a valid spendthrift trust 
No particular form of words, how- 
ever, is necessary to create such a trust,?*% nor is 


Where such 


property and income should not be 


liable for debts of the eestui que 
trust, created a valid spendthrift 
trust. In re Walters, 123 A. 408, 278 
Pa. 421. (2) A will creating a trust 


and providing that the beneficiary 
should not have power to anticipate 
nor to assign his portion of the reve- 
nue therefrom, but that it should be 
paid to him by the truStee into his 
own hands, and not into the hands of 
any other person, and during the 
term of his natural life, created a 
spendthrift trust. White v. O’Bryan, 
251 S.-W. 785,148 “Tenn. 18. _ @)-A 
will and codicil devising property in 
trust for ten years, with absolute 
power of disposition in the trustees, 
the beneficiaries to have no control 
during such period and the estate 
not to be liable for any debt of any 
beneficiary, created a spendthrift 
trust. Caples v. Buell, (Tex.Civ. 
App.) 234 S.W. 429 [mod on other 
grounds 243 S.W. 1066]. (4) A 
clause in a will creating a trust pro- 
viding that all legacies and bequests 
under the will are to be paid in person 
to those entitled to receive them and 
in no way to be subject to attach- 
ment for debt or other obligation, nor 
subject to any order of any court, 
establishes an effective spendthrift 
trust with complete immunity from 
attachment. Plitt v. Yakel, 99 A. 669, 
129 Md. 464. (5) Where a testatrix 
bequeathed the residue of her estate 
in trust to pay the net income to her 
grandchildren, including W, with re- 
mainder over after his death and’ by 
a, codicil she directed the trustees to 
pay out of the net income derived 
from her residuary estate five hun- 
dred dollars per month to such W 
during the settlement of her estate, 
and also provided that “neither the 
income payable to W. nor the corpus 
from which the same is derived shall 
be liable to or for the contracts or 
debts of W., or to execution or at- 
tachment at the suit of any of his 
creditors,” and that ‘the shall have no 
power to sell, assign or encumber the 
same or any part thereof or to in any 
way anticipate the said income,” a 
valid spendthrift trust was created. 
ae re Moorhead’s Hstate, 27 Pa.Dist. 


[b] Interest of beneficiary depend- 
ent on discretion of trustee.—A 
spendthrift trust may be expressly 
created by provisions giving the ces- 
tui que trust an interest dependent 
entirely on the discretion of the trus- 
tee. Mason v. Rhode Island Hospital 
Trust 'Co GL tA. vb, hice Oomnesiie me 
Ann.Cas. 586, 11 Prob.Rep.Ann. 53; 
Morrow v. Apple, 58 App.D.C. 171, 26 
I.(2d) 543; Wagner v. Wagner, 91 
N.E. 66, 244 Ill. 101, 18 Ann.Cas. 490; 
Holcomb v. Palmer, 75 A. 324, 106 
Me. 17; Jarboe y. Hey, 26 S.W. 968, 
122 Mo. 341; Hardenburgh v. Blair, 
30 N.J.Eq. 645; Brubaker v. Huber, 
2 Pa.Dist. 703; Phillip’s Estate, 11 
Pa.Co. 500; Kreamer’s Kx’rs v. Show- 
alter, 1 Pa.Co. 453. 


28. U.S.—Jones vy. Harrison, 7 F. 
(2d) 461 [cert den 46 S.Ct. 351, 270 
U.S. 652, 70-L.Ed. 781]. 


D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543. 


Mass.—Perabo v. Gallagher, 185 N. 
E. 113, 241 Mass. 207; Berry v. Dun- 
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it necessary that the trust be expressed directly in 
It is unnecessary for the 
beneficiaries to be,°° or to be designated in the 
will,?! spendthrifts, nor is it necessary that the will 
expressly contain the qualifications and restrictions 
incident to such a trust,?? if such intent is made 
clear by the words creating the trust®* and the sur- 
It is not necessary that 


the language of the will.?° 


rounding cireumstances.** 


ham, 88 N.E. 904, 202 Mass. 133. 


Mo.—Commerce Trust Co. v. Bayles, 
(App.) 273 S.W. 759. 


Pa.—Butler County Nat. Bank v. 
MacMullen, 141 A. 484, 292 Pa. 556; 
Shower’s Estate, 13 Pa.Dist. 747; Jobe 
v. Dillard, 58 S.W. 324, 104 Tenn. 658. 


29. Jones vy. Harrison, 7 F.(2d) 461 
[cert den 46 S.Ct. 351, 270 U.S. 652, 70 
L.Ed. 781]. 


30. Jones v. Harrison, supra; 
O’Hare v. Johnston, 113 N.E. 127, 273 
Til. 458 [rev 194 Ill.App. 153]; Ander- 
son v. Williams, 104 N.B. 659, 262 Ill. 
308, Ann.Cas.1915B 720 [aff 179 Ill. 
App. 398]; Wagner v. Wagner, 91 
N.E. 66, 244 Ill. 101, 18 Ann.Cas. 490; 
Adams v. Williams, 248 S.W. 673, 112 
Tex. 469; Estes v. Estes, (Tex.Civ. 
App.) 255 S.W. 649 [aff (Commn.App.) 
267 S.W. 709]. 


[a] Thus a trust will be upheld as 
a spendthrift trust if such was the 
testator’s intent, regardless of wheth- 
er the beneficiary was a spendthrift. 
O’Hare v. Johnston, 113 N.E. 127, 273 
Till. 458 [rev 194 Ill. App. 153]. 


[b] Xnquiry into whether benefi- 
ciary is spendthrift.—When the lan- 
guage used is sufficient to create a 
spendthrift trust, no inquiry can be 
made whether the person for whose 
use it was created was, in fact, a 
spendthrift. Anderson v. Williams, 
104 N.E. 659, 262 Ill. 308, Ann.Cas. 
1915B 720 [aff 179 Ill.App. 398]; Wag- 
ner v. Wagner, 91 N.E. 66, 244 Ill. 101, 
18 Ann.Cas. 490. j 


31. Hartley v. Unknown Heirs of 
117 N.E. 995, 281. Ill. 321; 


Till. 458 [rev 194 Ill App. 153]; 
lace v. Foxwell, 95 N.H. 985, 250 It. 
616, 50 L.R.A.N.S. 6382; Wagner v. 
Waener, 91 N.E. 66, 244 Ill. 101, 18 
Ann.Cas. 490; Coyle v. Donaldson, 105 
A. 605, 90 N.J.Eq. 122 [rev _on other 
grounds 108 A. 308, 91 N.J.Eq. 138]; 
Town of Shrewsbury v. Bucklin, 163 
A. 626, 105 Vt. 188; Hoffman v. Beltz- 
hoover, 76 S.E. 968, 71 W.Va. 72. 


[a] Particular weakness of lega- 
tee.—It is unnecessary for a testator, 
who desires to create a spendthrift 
trust and lodges discretion in mak- 
ing partial payments in the executor 
or trustee, to specify in the will the 
particular weakness of the legatee. 
Coyle v. Donaldson, 105 A. 605, 90 N. 
J.Eq. 122 [rev on other grounds 108 A. 
308, 91 N.J.Eq. 138]. 

32. Cal.—Seymour y. McAvoy, 53 
P, 946, 121 Cal. 438, 41 L.R.A. 544, 4 
Prob.Rep.Ann. 82. 

Tll.— Wallace v. Foxwell, 95 N.B. 
985, 250 Ill. 616, 50 L.R.A.N.S. 632; 
Wagner v. Wagner, 91 N.E. 66, 244 
Ill, 101, 18 Ann.Cas. 490. 


Kan.—Everitt v. Haskins, 171 P. 
632, 102 Kan. 546. 
Mo,—Commerce Trust Co. v. 


Bayles, (App.) 273 S.W. 759. 
Pa.—Benefactor Building & Loan 
Ass’n v. Latta, 161 A. 757, 106 Pa.Su- 
per. 156. 
Tenn.—White v. O’Bryan, 251 S.W, 
785, 148 Tenn. 18. 
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Vt.—Town of Shrewsbury v. Buck- 
lin, 163 A. 626, 105 Vt. 188. 


W.Va.—Hoffman v. Beltzhoover, 76 
S.E. 968, 71 W.Va. 72. 


“Tt is also well settled that 
such provisions need not be express, 
but may be implied from the general 
intention of the donor, to be gathered 
from the terms of the trust, in the 
light of all the circumstances.” Sey- 
mour v. McAvoy, 538 P. 946, 947, 121 


Cal. 488, 41 L.R.A. 544, 4 Prob.Rep. 
Ann. 82. 
[a] Express language exempting 


income from beneficiary’s creditors is 
uxznecessary.— Wallace v. Foxwell, 95 
N.E. 985, 250 Ill. 616, 50 L.R.A.N.S. 
632; Everitt v. Haskins, 171 P. 632, 
102 Kan. 546; Commerce Trust Co. v. 
Bayles, (Mo.App.) 273 S.W. 759; Ben- 
efactor Building & Loan Ass’n v. Lat- 
ta, 161 A. 757, 106 Pa.Super. '156; 
White v. O’Bryan, 251 S.W. 785, 148 
Tenn. 18. 


33. Seymour v. McAvoy, 53 P. 946, 
121 Cal. 438, 41 L.R.A. 544, 4 Prob. 
Rep.Ann. 82; Berry v. Dunham, 88 
N.E. 904, 202 Mass. 133; Benefactor 
Building & Loan Ass’n v. Latta, 161 
AD 157; 206, Pa; 156: 


34. Seymour vy. McAvoy, 53 P. 946, 


121 Cal. 488, 41 L.R.A. 544, 4 Prob. 
Rep.Ann. 82. 
35. Hartley v. Unknown Heirs of 


Wyatt, 117 N.E. 995, 281 Ill. 321; Wal- 
lace v. Foxwell, 95 N.E. 985, 250 Ill. 
616, 50 L.R.A.N.S. 632; Wagner v. 
Wagner, 91 N.E. 66, 244 Tll. 101, 18 
Ann.Cas. 490; Adams v. Williams, 248 
S2W. 678, 112 Tex! /469" Town Vor 
Shrewsbury v. Bucklin, 163 A. 626, 105 
Vt. 188; Hoffman v. Beltzhoover, 76 
S.E. 968, 71 W.Va. 72. 


36. Beckwith’s Estate v. Cooper, 
258 Ill.App. 411. 


37. U.S.—Jones v. Harrison, 7 F. 
(2d) 461 [cert den 46 S.Ct. 351, 270 
Wes 6.52 a0) Aan 7 Stile 


Ill.—Hartley v. Unknown Heirs of 
Wyatt, 117 N.E. 995, 281) Ill.) 321° 
Leary v. Keiber, 99 N.E. 662, 255 Ill. 
;_ Wallace v. Foxwell, 95 N.E. 98o, 
250 Ill. 616, 50 L.R.A.N.S. 632; Wag- 
ner v. Wagner, 91 N.E. 66, 244 Ill. 101, 
18 Ann.Cas. 490. 


Kan.-——Everitt v. Haskins, 
632, 102 Kan. 546. 


Ky.—Muir’s Ex’rs v. Howard, 198 S. 
W. 551, 178 Ky. 51. 


Mass.—Berry v. Dunham, 88 N.E. 
904, 202 Mass. 138. 


Mo.—Kerens vy. St. Louis Union 
Trust Co., 223 S.W. 645, 283 Mo. 601, 
11 A.L.R, 288; Commerce Trust Co. v. 
Bayles, (App.) 273 S.W. 759. 


N.H.—EHaton y. Lovering, 125 <A. 
433,981, INGE. 275, (315) AVR. 034, 


Pa.—Butler County Nat. Bank v. 
McMullen, 141 A. 484, 292 Pa. 556; 
In re Hollinshead’s Wstate, 117 A. 337, 
273 Pa. 573; Sehuldt v. Reading Trust 
Co., 113 A. 545, 270 Pa. 360; Benefac- 
tor Building & Loan Ass’n y. Latta, 
161 A. 757, 106 Pa. 156; Ross’s Estate, 
18 Pa.Dist. 831. 


R.I.—Newport Trust Co. v. Chap- 
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the testator give his reason for the creation of the | 
trust,?®° and the court will not inquire into the rea- 
son or wisdom of its creation; rather it will assume 
that they are suffieient.°® 
whole will’? and the surrounding circumstances? 
that the testator intended to create such a trust, the 
intention will be given effect.*® 
a spendthrift trust, however, the language of the 


If it appears from the 
To be construed as 


pell, 101 A. 323, 40 R.I. 3838. 


Tenn.—Jobe v. Dillard, 58 S.W. 324, 
104 Tenn. 658. 


[a] Intention to place interest of 
cestui beyond reach of creditors ap- 
pearing from the whole will is suf- 


ficient. Everitt v. Haskins, 171 P. 
632, 102 Kan. 546. 
38. U.S.—Jones v. Harrison, 7 F. 


(2d) 461 [cért den 46 S.Ct. 351, 270 U. 
S. 652, 70 L.Ed. 781]. 


Ky.—Muir’s Ex’rs v. Howard, 198 
S.W. 551, 178 Ky. 51. 


Mass.—Berry v. Dunham, 
904, 202 Mass. 138. 


Mo.—Kerens y. St. Louis Union 
Trust Co., 223 S.W. 645, 283 Mo. 601, 
11 A.L.R. 288; Commerce Trust Co. v. 
Bayles, (App.) 273 S.W. 759. 


N.H.—Eaton y. Lovering, 125 A. 
433, SE-N.H. 275, 35 A.LR. 1034. 


Pa.—Schuldt vy. Reading Trust Co., 
113 A. 545, 270 Pa. 360; Grothe’s Ap- 
peal, 19 A. 1058, 185 Pa. 585; Ross’s 
Hstate, 18 Pa.Dist. 831. 


Tex.—Patten vy. Herring, 29 S.W. 
388, 9 Tex.Civ.App. 640. 


[a] Insolvency of cestui que trust 
is a circumstance indicating that a 
trust created was intended to be a 
spendthrift trust. Grothe’s Appeal, 
19, A. 1058, 135. Pa. 58535) Pattens vw 
Herring, 29 S.W. 388, 9 Tex.Civ.App. 
640 (knowledge of testator). 


39. Conn.—Cromwell yv. Converse, 
es A. 416, 108 Conn. 412, 61 A.L.R. 


88 N.E. 


D.C.—Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543. 


Ill.— Hartley v. Unknown Heirs of 
Wyatt, 117°N.E. 995, 2817 Tl. 321; An= 
derson v. Williams, 104 N.E. 659, 262 
Ill. 308, Ann.Cas.1915B 720 [aff 179 
Ill.App. 398]; Leary v. Kerber, 99 N. 
EH. 662, 255 Ill. 488; Wadalace v. Fox- 
well, 95 N.E. 985, 250 Ill. 616, 50 L. 
R.A.N.S. 632; Wagner v. Wagner, 91 
N.E. 66, 244 Ill. 101, 18 Ann.Cas. 490. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634. 

Kan.—Everitt v. 
632, 102 Kan. 546. 

Ky.—Muir’s Ex’rs v. Howard, 198 
S.W. 551, 178 Ky. 51. 


Md.—Johnson v. Stringer, 148 A. 
447, 158 Md. 315. 


Haskins, 171 P, 


Mass.—Berry v. Dunham, 88 N.E. 
904, 202 Mass. 138. 
Mo.—Kerens v. St. Louis Union 


Trust Co., 223 S.W. 645, 283 Mo. 601, 
11 A.L.R. 288; Mathews v. Van Cleve, 
221 S.W. 34, 282 Mo. 19; Jarboe v. 
Hey, 26 S.W. 968, 122 Mo. 341; Com- 
merce Trust Co, v. Bayles, (App.) 273 
S.W. 759. 


N.H.—Eaton v. Lovering, 125 A. 
433, 81 N.H. 275, 35 A.L.R. 1034. 


N.J.—Coyle v. Donaldson, 105 A. 
605, 90 N.J.Eq. 122 [rev on other 
grounds 108 A. 308, 91 N.J.Eq. 138]. 


Pa.—Butler SoM, Nat. Bank v. 
McMullen, 141 A. 484, 292 Pa. 556; 
In re Walters, 123 A. 408, 278 Pa. 421; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In re Hollinshead’s Estate, 117 A. 337, 
273 Pa. 573; Schuldt v. Reading Trust 
Co., 113 A. 545,.270 Pa. 360;°-In re 
Steven’s Hstate, 110 A. 159, 267 Pa. 
479; Winthrop Co. v. Clinton, 46 A. 
435, 196 Pa. 472, 79 Am.S.R. 729; In 
re Fetherman’s Estate, 37 A. 516, 181 
Pa. 349; Benefactor Building & Loan 
Ass’n v. Latta, 161 A. 757, 106 Pa.Su- 
per. 156; Swartz v. Shoemaker, 69 Pa. 


Super. 450; In re Wood’s Estate, 28 
Pa.Dist. 5; Ross’s, Hst.,. 18 Pa.Dist. 
$31; Shower’s Est., 13 Pa.Dist. 747; 


Wright’s Est., 28 Pa.Co. 540. 


R.f.—Newport Trust Co. v. 
pell, 101 A. 323, 40 R.I. 388. 


Tenn.—Jobe y. Dillard, 58 S.W. 324, 
104 Tenn. 658. . 


Tex.—Nunn vy. Titche-Goettinger 
Co., (Civ.App.) 196 S.Ww. 890 [aft 
(Commn.App.) 245 S.W. 421]; Patten 
v. Herring, 29 S.W. 388, 9 Tex.Civ. 
App. 640. 


Vt.—Town of Shrewsbury v. Buck- 
lin, 163 A. 626, 105 Vt. 188. 


W.Va.—Hoffman vy. Beltzhoover, 76 
S.E. 968, 71 W.Va. 72. 


“Where we can gather from the 
language used that the testator’s in- 
tent was to create a spendthrift trust, 
although the verbiage may not be 
that ordinarily used for that purpose, 
we will not permit the manifest intent 
to be defeated.” Butler County Nat. 
Bank v. MacMullen, 141 A. 484, 486, 
292 Pa. 556. 


“Courts look at all of the provi- 
sions of the will, and the circum- 
stances under which it was made, in- 
cluding the condition of the bene- 
ficiary, and, if the intent to restrict 
is reasonably plain from a consid- 
eration of all these features, courts 
will give effect to that intent.” Jones 
v. Harrison, 7 F.(2d) 461, 464 [cert 
eee S.Ct. 351, 270 U.S. 652, 70 L.Ed. 


[a] “The reason why this con- 
sideration has not been more fre- 
quently emphasized by our courts is 
probably historic. The American doc- 
trine was developed as a limitation 
upon the previous law. Under the 
old rule the courts had resolutely held 
that the interest of the beneficiary 
under such a trust was a vested inter- 
est, and as such was necessarily sub- 
ject to disposition by its owner, and 
to seizure by his creditors. The trust 
itself was no protection against these 
consequences. American courts, in 
order to establish the more liberal 
rule, had to go beyond the fact of the 
trust. Their attention was wholly 
withdrawn from the mere creation of 
the trust to some additional fact upon 
which they could seize as a basis for 
upholding the restriction. As in the 
ease of the separate estate of mar- 
ried women, the restriction was at 
first sustained upon express language 
in the trust declaring that the inter- 
ests of the beneficiary should not be 
alienated or incumbered by him, or 
seized by his creditors. In the early 
cases this was the sole basis of the 
American rule: Later the rule was 
extended, so that no particular words 
were necessary. The intent of the 
testator, however manifested, became 
the sole ground of judicial decision.” 
Jones v. Harrison, 7 F.(2d) 461, 464 
[cert den 46 S.Ct. 351, 270 U.S. 652, 
70 L.Ed. 781]. 


[b] Spendthrift trusts created.— 
(1) A spendthrift trust is created in 
the case of the son as of the wife, 
where the testator directs his execu- 
tors to hold property in trust to pay 
the whole net income thereof quarter- 
ly to his wife, ‘‘into her own hands, 
for her separate use and mainte- 
nance,” for life, ‘and not to be liable 
to anticipation, and her receipt alone 
to be the sole discharge to my said 
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trustees,” and, on her death, then to 
pay said net income quarterly to his 
son, “for his use and support,” for 
life, ‘‘and not to be liable to anticipa- 
tion, and his receipt alone to be the 
sole discharge to my said trustees.” 
Winthrop Co. v. Clinton, 46 A. 435, 196 
Pa. 247. (2) Where a testatrix left 
property in trust to allow her son to 
receive the rents during his natural 
life, without liability for his debts, 
and, after his death, for such person 
or uses as the son by will should di- 
rect, and for want of direction, then 
in trust to the son’s wife if she sur- 
vive him, and after the death of the 
son to pay the income for the use of 
and education of the son’s children 
during the life of the son’s widow, 
and after the death of the son and his 
wife to pay the fund to the children, 
an active spendthrift trust was cre- 
ated in the son, giving him life use 
with power to make absolute disposi- 
tion by will. In re Hollinshead’s Es- 
tate, 117 A. 337, 2787 Pa. 573. (3) A 
will devising a residue to three chil- 
dren, share and share alike, with 
right of survivorship, and putting the 
share of a son into the hands of the 
executor as trustee to pay the in- 
come, with remainder to his heirs, 
created a spendthrift trust, so that 
the trust property could not be 
reached by creditors of the cestui que 
trust. Everitt v. Haskins, 171 P. 632, 
102 Kan. 546. (4) A will placing all 
of the testatrix’ property in the trus- 
tee’s hands, to apply the income to 
the use of her son, with power in the 
trustee to mortgage, sell, etc., in his 
best judgment, created a spendthrift 
trust. Morrow v. Apple, 58 App.D.C. 
171, 26 F.(2d) 543. (5) A will creat- 
ing a trust to pay the income to the 
testator’s granddaughter for her sole 
and separate use or, at the trustee’s 
option, to pay it for her maintenance 
and support, free from any husband’s 
debts, without liability to anticipa- 
tion, created a spendthrift trust, the 
funds of which are exempt from at- 
tachment by the beneficiary’s credi- 
tors. Benefactor Building & Loan 
Ass’n v. Latta, 161 A. 757, 106 Pa. 
Super. 156. (6) A devise to the testa- 
tor’s son of land, with the provision 
that, if the son should sell the land, 
two thousand five hundred dollars 
should remain in the hands of the 
purchaser, the interest therefrom to 
be collected for the sole use and sup- 
port of the son during life, and for 
no other purpose, created a spend- 
thrift trust in favor of the son, put- 
ting the income from the fund beyond 
the reach of his creditors. Hoffman 
v. Beltzhoover, 76 S.E. 968, 71 W.Va. 
72. (7) Where a testator, after de- 
vising to his daughter for life rents, 
issues, and profits of real estate held 
in trust, directed that the income 
given to the benefit of his daughter 
should not be sold, aliened, disposed 
of, or parted with by anticipation or 
be subject to judgment execution, or 
other adversary proceedings, a spend- 
thrift trust was created despite the 
gift of the income for life. In re Ste- 
vens’ Estate, 110 A. 159, 267 Pa. 479. 
Rockhill’s Estate, 13 Pa.Dist. 411. (8) 
Where a testator bequeathed a sum 
ot money to his son with directions 
that it should be paid at such times 
and in such amounts as his executors 
might determine, together with di- 
rections for disposition at death of 
son of any sum that might remain, a 
spendthrift trust in faver of the son 
was created. Coyle v. Donaldson, 105 
A. 605, 90 N.J.Eq. 122 [rev on other 
grounds 108 A. 308, 91 N.J.Eq. 138]. 
(9) A will placing property in the 
hands of trustees, to invest to pro- 
duce income for support of the testa- 
tor’s daughter during her natural life, 
and providing further that payments 
should be made to her only, and her 
personal receipt taken therefor, cre- 
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ated a spendthrift trust, and the in- 
come was not subject to claims of 
creditors, notwithstanding the ab- 
sence of words of express exemption 
from claims of creditors, in view of 
the apparent intent of the testator. 
Commerce Trust Co. v. Bayles, (Mo. 
App.) 273 S.W. 759. (10) A purchas- 
er of an annuity for the benefit of a 
son provided that the income should 
be paid to a trustee for the son’s ben- 
efit, payable in such sums as the trus- 
tee might think judicious, and that 
on the grantee in the annuity becom- 
ing insolvent, or on his interest be- 
ing seized on any process, his right 
should cease. He subsequently ex- 
ecuted a will whereby he recited that 
he had purchased the annuity, and 
provided that, in case the income did 
not amount annually to one thousand 
two hundred dollars, the executors 
should supply any deficiency from the 
income of his other estate, so that the 
son should have one thousand two 
hundred dollars per annum for his 
support. It was held that the annuity 
contract and will, construed as one 
ingtrument, showed an intention to 
secure the income to the son, without 
power of alienation, and without sub- 
jecting the same to attachment by 
his creditors. Berry v. Dunham, 88 
N.E. 904, 202 Mass. 133. (11) Where 
a testator devised property in trust, 
with directions to the trustees to pay 
the income semiannually to his 
daughter, the income to be paid into 
her own hands, and not upon any 
written or verbal order nor any as- 
signment or transfer, a spendthrift 
trust is created. Anderson v. Wil- 
liams, 104 N.E. 659, 262 Ill. 308, Ann: 
Cas.1915B 720 [aff 179 Ill.App. 398]. 
(12) A testator, knowing that his son, 
twenty-nine years old and married, 
with one child, was heavily indebted, 
and had been unsuccessful in busi- 
ness, devised to his trustees his en- 
tire estate, with power to sell the real 
estate, collect the rents and profits, 
etc.; and pay to the testator’s widow 
the income during her life, further 
providing that after the widow’s 
death the trustees should pay to the 
testator’s son and his wife one-half 
the net income, in such proportions 
as they should see fit, and on the son’s 
decease to pay one-half of the éstate 
to his right heirs. The will further 
provided that the trustees might on 
the death of testator’s widow convey 
to the son one-half of the estate at 
such time as might seem best for 
them to do so. It was held that a 
spendthrift trust for the son’s benefit 
was created. Wallace v. Foxwell, 95 
N.Be 9985) 250 TLS 616,17 50", REAGNU Ss: 
632. (13) A will devising premises 
in trust for the use of a son for life 
only and giving the trustee power to 
rent the premises or permit the use of 
same by the son created a “spend- 
thrift trust’ for the son. Hartley v. 
Unknown Heirs of Wyatt, 117 N.E. 
995, 281 Ill. 321. (14) Where the trus- 
tees were directed to pay the income 
to two Sons at their discretion as to 
amounts and times, and were given 
authority to dispose of the whole 
stock if necessary, and the trustees 
were requested to deal with the sons 
as nearly as possible as the testator 
would have if living, keeping in mind 
his express desire to have his interest 
remain identified with the brewing. 
company, the stock of which consti- 
tuted most of the estate, as far as 
practicable, and that the trust there- 
by created should terminate in the 
discretion of the trustees or their 
successors, the language of the codi- 
cil was sufficient to create a valid 
spendthrift trust. Wagner v. Wag- 
ner, 91 N.E. 66, 244 Ill. 101, 18 Ann. 
Cas. 490. (15) Where a testator be- 
queathed personalty in trust, direct- 
ing that the trustee should invest and 
reinvest such property and pay the 


704 [69 C.J.] 


will must warrant it,#° the presumption being to the 


contrary.*1 


[§ 1827] (5) Separate Trusts for Married Wo- 
Separate trusts for benefit of married wo- 


men.*2 


income to designated beneficiaries for 
life with remainders over, and the 
will directed that the beneficiaries 
should be without power of antici- 
pation, reciting that the testator 
made such provision for the benefici- 
aries for fear that they would not be 
able properly to care for and manage 
the property, a spendthrift trust was 
ereated. Bowlin v. Citizens’ Bank 
& Trust Co., 198 S.W. 288, 131 Ark. 97, 
2 A.L.R. 575. (16) A devise of land 
to a trustee and his heirs, ‘‘to have 
and to hold the same in trust for the 
use and benefit of my son M. and his 
heirs, said trustee to have the sole 
management and control thereof, to 
collect the rents and pay the same to 
said beneficiary, said M. to have no 
control or disposition of said estate,” 
created a spendthrift trust. Mat- 
cows v. Van Cleve, 221 S.W. 34, 282 
Oud 95 


[c] Payment “direct.”—A will be- 
queathing directly to the testator’s 
son a large part of his estate and 
creating a trust out of certain other 
personal property, directing the in- 
come from such trust to be paid by 
trustee to beneficiary “direct” between 
the beneficiary’s twenty-fifth and 
thirty-fifth year, manifests an inten- 
tion that the testator intended by the 
trust to place the trust property be- 
yond the power of his son to alienate 
or his creditors to seize. Jones v. 
Harrison, 7 F.(2d) 461 [cert den 46 S. 
Ctipsbie 210 1U-S.26525.700 Lebaiets i. 


[d] Payment into hands of bene- 
ficiary only.—A will directing the 
trustee to pay the income into the 
beneficiary’s hands only creates a 
spendthrift trust. Johnson v. String- 
er, 148 A. 447, 158 Md. 315. 


fe] Whenever it appears to have 
peen creator’s intention that benefi- 
ciary’s interest should not be subject 
to creditor’s claims, such interest is 
a spendthrift trust. Nunn yv. Titche- 
Goettinger Co., (Civ.App.) 196 S.W. 
890 [aff (Commn.App.) 245 S.W. 421]. 


{f] “Westator’s knowledge of bene- 
ficiary’s improvident habits—(1) A 
beauest of the income of described 
real property, with direction to the 
executor to take charge of the prop- 
erty, collect the rents, pay expenses, 
and pay the balance of the income to 
the testator’s son for the support of 
himself and family, in which the two 
clauses, if transposed with immate- 
rial changes, clearly make the bequest 
to the son one of net income only, 
does not give the son a fee of the 
properties therein described, but cre- 
ates a trust thereof of which the 
executor is trustee, especially where 
it was shown that the testator knew 
his son was a person of improvident 
habits, and other paragraphs in the 
will showed that the testator knew 
how to make absolute bequests to his 
other children, freed from any trust. 
Schuldt v. Reading Trust Co., 113 A. 
545, 270 Pa. 360. (2) Where a testa- 
tor knew that his son, who had a wife 
and daughter dependent on him, was 
a spendthrift, and directed that all 
property bequeathed or devised to his 
son should be held in trust and in- 
vested and expended for his benefit 
as his needs required, he intended to 
establish a spendthrift trust. Baton 
v. Lovering, 125 A. 433, 81 N.H. 275, 
35 A.L.R. 1034. 


{g] Interest covered by trust.— 


For later cases, developments and changes in the law see Annotations, same title and section number 


WILLS 


cation.*® 


Where a-testator gives to his execu- 
tor the whole of his estate to pay the 
net income therefrom to his son until 
he reaches the age of thirty-five, and 
then to transfer to him the whole es- 
tate, with a further provision that the 
interest given the son should not be 
liable for his debts, nor subject to 
anticipation or assignment, and by a 
codicil revokes the gift to his son on 
his arriving at the age of thirty-five, 
and directs the executor to hold the 
estate during the son’s life, and pay 
him ‘“‘the net income thereof upon the 
terms and conditions set forth in 
said will,’ the spendthrift trust pro- 
visions contained in the will are ex- 
tended so as to cover the interest of 
the son after he has passed the age 
of thirty-five. Swartz v. Shoemaker, 
69 Pa.Super. 450. 


40. Tilton v. Davidson, 56 A. 215, 
98 Me. 55; First Nat. Bank v. Burns, 
(Mo.App.) 199 S.W. 282; Butler Coun- 
ty Nat. Bank v. MacMullen, 141 A. 
Bellefonte Trust Co., 141 A. 247, 292 
Pa. 407; Estes v. Estes, (Tex.Commn. 
484, 486, 292 Pa. 556; McCurdy v. 
App.) 267 S.W. 709 [aff (Civ.App.) 
255 S.W. 649]; Nunn y. Titche-Goet- 
tinger Co,, ((Tex.Civ.App:) (196. S.W. 
890 [aff (Commn.App.) 245 S.W. 421]. 


“While in some instances .. . it 
is essential in construing a will to put 
ourselves in the testator’s place and 
to consider the circumstances sur- 
rounding him when the will was made 

-. there must be something in the 
will which requires this.’ Butler 
County Nat. Bank v. MacMullen, su- 
pra. 


[a] “rust to pay income without 
more is not a spendthrift trust. But- 
ler County Nat. Bank v. MacMullen, 
141 A. 484, 292 Pa. 556; McCurdy v. 
Bellefonte Trust Co., 141 A. 247, 292 
Pa. 407; Nunn v. Titche-Goettinger 
Co.,. (Tex:Civ.App:) 196° S:W. 890" [aft 
(Commn.App.) 245 S.W. 421]. 


{[b] shack of purpose to guard 
against improvideuce of beneficiary. 
—(1) Where a testatrix left a life 
estate to her husband, and vested re- 
mainder in fee simple to her son, and 
impressed the income from the prop- 
erty with an active trust in the son’s 
favor, and there was nothing in the 
will or circumstances indicating the 
testatrix’ purpose to guard against 
improvidence or incapacity of the son, 
no spendthrift trust was created. 
Hstes v. Estes, (Tex.Commn.App.) 267 
S.w. 709 [aff (Civ.App.) 255 S.W. 
649]. (2) So, where a testator de- 
vised all his estate to his two daugh- 
ters, who were his only heirs, and by 
a codicil appointed them trustees, 
with powers of investment, and to 
pay over to themselves in equal por- 
tions the income, and to dispose of 
their portion of the principal after 
their death, it was held that this did 
not; create a svendthrift trust, but 
one which could be terminated at the 
suit of the beneficiary. -Tilton v. Da- 
vidson, 56 A. 215, 98 Me. 55. 


41. First Nat. Bank v. Burns, (Mo. 
App.) 199 S.W. 282, 286. 


“While one may by his will place 
his property in trust for the benefit of 
another, in such a manner as to make 
it beyond the reach of creditors of 
such other . the presumption is 
to the contrary, unless such restric- 
tion is made jn express words, or is 
plainly manifested from the will.” 


~ — [§§ 1826-1827 


men may be ereated*? either expressly** or by impli. 
Where the purpose to create such a trust 
is clear, no particular form of words is necessary.*® 


First Nat. Bank v. Burns, supra. 


[a] Spendthrift trust not created. 
—A will dividing property equally be- 
tween children, ‘but providing that W 
is “to be the guardian of B. and is to 
take her property in his hands and 
pay it to her, as she needs it,” and a 
decree declaring such to be a trust, 
not mentioning creditors, but stat- 
ing that W is to give B money as she 
needs it do not create a spendthrift 
trust, and do not place the legal title 
in W, and do not bar creditors from 
access thereto by garnishment. First 
RS v. Burns, (Mo.App.) 199 S. 


42. Separate estates of married 
women generally see Husband and 
Wife §§ 424-6634. 


43. See Husband and Wife § 450. 


44. Wellford v. Snyder, 11 S.Ct. 
183, 137 U.S. 521, 34 L.Ed. 780 [aff 16 
D.C. 443]; Boardman’s Estate, 5 Ha- 
wali 146; Elkinton v. Elkinton, (N.J. 
Ch.) 18 A. 587; In re Bringhurst’s Es- 
tate, 101 A. 765, 257 Pa. 515; Wilson v. 
Bryn Mawr Trust Co., 73 A. 1070, 225 
Pa. 139; Keating v. McAdoo, 36 A. 218, 
180 Pa. 5, 1 Prob.Rep.Ann. 128; Wil- 
bert’s Estate, 30 A. 1022, 166 Pa. 113 
[aff 25 Pittsb.Leg.J.N.S. 10, 42 Pittsb. 
Leg.J. 10]; MacConnell v. Wright, 24 
A. 517, 150 Pa. 275 [dist MacConnell 
v. Lindsay, 19 ‘A. 306,°181 Pa. 476]% 
Delbert’s Appeal, 83 Pa. 462; Wike v. 
Aurandt, 48 Pa. 103; Samson’s Estate, 
22 Pa.Super. 93; Wilkinson’s Estate, 
23 Pa.Dist. 345; Bardsley’s Estate, 11 
Pa.Disct. 337; Hannes’s Hst., 2 Pa. 
Dist. 21, 02) Pa.Co. 387i 


[a] Trust applied to those who 
married only, a daughter who never 
married taking an absolute estate. 
Wellford v. Snyder, 11 S.Ct. 183, 137 
sae 521, 34 L.Ed. 780 [aff 16 D.C. 


[b] Separate trust not created.— 
Wilkinson’s Estate, 23 Pa.Dist. 345 
(absolute fee created). 


[ce] Not trusts, but provisions for 
separate use of married women were 
created in Elkinton’s Hx’r vy. Elkin- 
ton, CN.J.Ch.) 18 A. 587: 


[d] Dismissal of petition —A de- 
vise to a married daughter’s separate 
use as if she were sole and unmarried 
intended a trust for her separate use, 
so that her petition to vacate her ap- 
pointment as trustee for herself, filed 
during her husband’s life, was prop- 
erly dismissed. In re Bringhurst’s 
Hstate, 101 A. 765, 257 Pa. 515. 


45. Varner’s Appeal, 80 Pa. 140; 
Bringhurst’s Hst., 25 Pa.Dist. 662; 
Gilbert’s Hst., 19 Pa.Dist. 460, 37 Pa. 
Co. 469; In re Hannis’ Est., 1 Pa.Dist. 
83, 11 Pa.Co. 94; Samson’s Est., 26 
eres 405; Willis v. Kymer, 7 Ch.D. 


Implied trusts see infra §§ 1849- 
1851. 


46. In re Gilbert’s Estate, 79 A. 
715, 230 Pa. 50; Wilson v. Bryn 
Mawr Trust Co., 738 A. 1070, 225 Pa. 
139; Scott v. Bryan, 45 A. 135, 194 
Pa. 41; Keating vy. McAdoo, 36 A. 
218, 180 Pa. 5, 1 Prob.Rep.Ann. 128; 
Steinmetz’s Estate, 31 A. 1070, 168 


Pa. 171; Bardsley’s Estate, 1 < 
Dist. 33% rt tiie 
[a] Sufficiency of words to create. 


—(1) Where a. testator, after devis- 
ing and bequeathing property to his 
daughters, stated: “The estate 


§§ 1827-1828] 


Trusts so created may be for, life,*7 or in equitable 
fee,*® or during the coverture of the beneficiary.*® 


[§ 1828] c. Requisites and Essentials®*°—(1) In 
To create a trust by will the testator must 


General. 
indicate in the will his intention so 


which I have bequeathed to my 
daughters R and M, shall not be lia- 
ble to the debts nor subject to the 
control of their respective husbands,” 
these words were sufficient to create 
a trust if such were the testator’s in- 
tention; that they were consistent 
with such intent but not necessarily 
demonstrative of it; and holding, on 
a construction of the particular will, 
that the testator confined the separate 
trust, if any, to personal property. 
Keating v. McAdoo, 36 A. 218, 180 Pa. 
5, 1 Prob.Rep.Ann. 128. (2) All that 
is required to create a trust for a 
married woman is that the authority 
of her husband to interfere shall be 
excluded in explicit terms, and in 
such cases, where no trustee is ap- 
pointed, the husband is sometimes re- 
garded as trustee. Bardsley’s Est., 
11 Pa. Dist: 337. €3)° A devise of the 
residue of an estate to three daugh- 
ters “for their and each of their sup- 
port and maintenance, notwithstand- 
ing any coverture, and not to be in any 
manner liable for the contracts, debts 
or engagements, or subject to con- 
trol of any one of their said hus- 
bands,” creates a separate trust for 
one of the daughters who, at the time 
the will is executed, contemplates 
marriage. In re Gilbert’s Estate, 79 
A. 715, 230 Pa. 502. Q 


[b] Use of word “sole” unneces- 
sary.—A devise of real estate to a 
niece “to and for her separate use” 
creates a separate trust for her ben- 
efit, although the word “sole’’ is not 
used in connection with the word 
“separate.’”’ Wilson v. Bryn Mawr 
Trust Co.,-73 A-71070, 225° Pa. 139. 


47. Ala.—McCroan v. Pope, 17 Ala. 
612. 


Ky.—Hoskins v. Arterburn, 7 Ky.L. 
291. 


N.Y.—Sturges v. Cargill, 1 Sandf. 
Ch. 318. 


: N.C.—Ponton v. McLemore, 22 N.C. 
85. 


Pa.—In re Harrison, 75 A. 1039, 227 
Pa. 134; In re Souder’s Estate, 52 A. 
177, 203 Pa. 293; Dorney’s: Estate, 20 
A. 645, 136 Pa. 142, 20 Am.S.R. 909; 
Delbert’s Appeal, 83 Pa. 462; Bacon’s 
Appeal, 57 Pa. 504; Vaughan’s Est., 
19 Pa.Dist. 1030; Boyd’s Est., 10 Pa. 
Dist. 87. 


ect eareniiine v. Hinds, 1 Head 
402. 


fa] Thus (1) where a legacy was 
given in trust for a daughter of the 
testator, “for the maintenance of her 
and her children, to be applied at the 
discretion of the trustee,’ no part 
thereof to be subject to the debts of 
her husband, this was a bequest to 
the sole use of the daughter for life, 
and after her death to her children. 
Ponton v. McLemore, 22 N.C. 285. (2) 
A devise of property in trust to pay 
the income to the testator’s daughter, 
“for her sole and separate use, upon 
her separate receipt, without the con- 
trol or interference of any husband 
she may have or take, for and during 
all the term of her natural life,”’ 
creates a trust for life and not for 
coverture, although the daughter, be- 
ing only five years old, is not married 
or contemplating marriage. Dorney’s 
Estate, 20 A. 645, 136 Pa. 142, 20 Am. 
S.R. 909: (3) Where a testator gave 
a share of his estate in trust for the 
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ignate the 


to do®! by using 


use of his daughters during their 
lives without the power of anticipa- 
tion or disposal of the principal, and, 
on the death of each, respectively, to 
her children, this was held an active 
trust to support the remainder to the 
children, although the daughters were 
neither married nor in immediate 
contemplation of marriage at the time 


of the execution of the will. Bacon’s 
Appeal, 57 Pa. 504. 

{b] Discoverture during fe of 
testator does not affect the trust. 


Kellerman’s Estate, 21 Pa.Dist. 521. 


48. Conn.—Korn v. Cutler, 
Conn. 4. 


Ga.—Smith v. Johnson, 21 Ga. 386. 


N.J.—Harrison’s Ex’r v. Stockton’s 
Ex’r, 19 N.J.Eq. 235. 


Ohio.—Armstrong y. Zane’s Heirs, 
12 Ohio 287, 


Pa.—Bacon’s Appeal, 57 Pa. 504; 
Sill’s Appeal, 1 Grant 235. 


S.C.—Nix v. Bradley, 27 S.C.Eq. 43. 
Tex.—Nimmo v. Davis, 7 Tex. 26. 


{a] TIllustration.—A devise of 
lands to [A], and to his heirs and 
QSSIENS, LOVE Verein -tLUSt . «os aye) LO 
the separate use of [B] during [her] 
natural life, and to such use as she, 
notwithstanding any coverture, may 
direct; and after her death, then to 
the use of her heirs at law,” vests 
an equitable fee in B. Armstrong v. 
Zane’s Heirs, 12 Ohio 287. 


[b] At common law, in case of a 
bequest of personal property in trust 
for a married woman, the profits to 
be applied to her benefit, she did not 
take an interest beyond the control 
and dominion of her husband. Nim- 
mo v. Davis, 7 Tex. 26 


49. In re Boyd’s Estate, 49 A. 297, 
199 Pa. 487; Wilbert’s Estate, 30 A. 
1022, 166 Pa. 113 [aff 25 Pittsb.Leg.J. 
N.S. 10, 4 Pittsb.Leg.J. 10}; Steacy v. 
Rice, 27 Pa. 75, 67 Am.D. 447; Loag’s 
Est., 23 Pa.Dist. 393; Schell’s Hstate, 
3 Pa.Dist. 738, 15 Pa.Co. 372; Biddle’s 
Estate, 3 Pa.Dist. 736, 15 Pa.Co. 401; 
Baker’s Estate, 6 Pa.Co. 672: 


[a] Termination.—Where there 
was a devise to one in trust for the 
separate use of the testator’s daugh- 
ter, then a married woman, during 
her life, and then to her heirs in fee, 
and the daughter became sole, and 
then she and her only child joined in 
a conveyance thereof, although the 
estates were at first equitable and 
legal, the discoverture of the daugh- 
ter struck out the trust, causing the 
two estates to unite in a fee simple, 
which she had good right to convey. 
Steacy v. Rice, 27 Pa. 75, 67 Am.D. 447. 


[b] Where the cestui is not mar- 
ried: (1) She may take absolutely, 
a trust for protection from her hus- 
band being unnecessary. In re 
Boyd’s Estate, 49 A. 297, 199 Pa. 487; 
Biddle’s Estate, 3 Pa.Dist. 736, 15 Pa. 
Co. 401; Baker’s Estate, 6 Pa.Co. 672. 
(2) A trust may in a proper case be 
sustained as a spendthrift trust. 
pepelle HSst, sabasbists X36, Lboba.Co: 


26 


50. Cross references: 
Effect of: 
Failure of trust see infra § 1924. 
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language®” sufficient to separate the legal from the 
equitable estate,°* and with sufficient certainty®* des- 
beneficiaries, °° 
trust,°* the purpose or object of the trust,°* and the 
property or subject matter®® thereof.°® 


their interest in the 


Stated oth- 


Effect of:—Continued 
Partial invalidity of trust provi- 
sions see supra § 1160. 
Illegality of trust provisions gener- 
ally see Trusts §§ 94, 95 


Perpetuities see 48 C.J. p 929 et seq. 


Purposes for which testamentary 
trusts may be created see supra §§ 
1822-1827. 


Validity of: ; 


Testamentary powers see infra §§ 
1925-1939. 


erste generally see Trusts §§ 87-— 


51. Intention to create trust see 
infra § 1829. 


52. Language creating tostamen- 
tary trust see infra §§ 1830-1833. 


53. Conn.—Birge v. Nucomb, 105 
A. 335, 93 Conn. 69. 


Ill. Department of Public Works 
and Buildings vy. Porter, 158 N.E. 366, 
327 Ill. 28; Randolph v. Wilkinson, 
128 N.E. 525, 294 Ill. 508. 


Ky.—Rankin v. Rankin, 12 S.W.(2d) 
319, 227 Ky. 169. 


N.Y.—Matter of Murphy, 39 N.E. 
691, 144 N.Y. 557; Matter of Hawley, - 
10 N.E. 352, 104 N.Y. 250; In re Re- 


hill’s Will, 254 N.Y.S. 644, 142 Misc. 
502 [aff 257 N.Y.S. 1078, 236 App.Div. 
733, aff 185 N.E. 741, 2651 N.Y. 5691]; 
In re Logan’s Will, 219 N.Y.S. 125, 
128 Misc. 505. 


Pa.—Cole’s Estate, 15 Pa.Dist.&Co. 
655; Mather’s Estate, 17 Pa.Dist. 457. 
See Howells State Bank y. Pont, 202 
N.W. 457, 113 Neb. 181 (devise with 
charge, not trust, created). 


[a] Merger of legal and equitable 
estate.—No trust in the rent of realty 
is created where, by a_ subsequent 
clause, the fee in the realty is given 
to the beneficiaries. In re Rehill’s 
Will, 254 N.Y.S. 854, 142 Mise. 502 
[aff 257 N.Y.S. 1078, 236 App.Div. 733, 
aff 185 N.E. 741, 261 N.Y. 569]. 


54. Cross references: 
pay he trusts generally see Trusts § 


. 


Certainty as to beneficiaries see infrz 
§ 1835, ne 


Necessity for certainty in wills gen- 
erally see supra § 262 in 68 CJ. 


55. Harvey v. Griggs, 111 A. 437, 
12 Del.Ch. 232; Reynolds v. Reynolds, 
121 N.E. 61, 224 N.Y. 424. 


Sufficiency of designation see infra 


§ 1835 


56. Harvey v. Griggs, 111 A. 437, 
12 Del.Ch. 232. 


; Peotone: of designation see infra 
57. Harvey v. Griggs, 111 A. 437 
12 Del.Ch. 232. if ‘ 
Sufficiency of designation see infra 
§ 1836. 
58. Harvey v. Griggs, 111 A. 437, 
127Del.Ch. 232. 
ine to trusts generally see Trusts § 
Certainty as to subject matter see 
infra § 1838. 
59. Department of Public Works 
and Buildings v. Porter, 158 N.E. 366, 
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erwise, to constitute a valid testamentary trust there 
must be a concurrence of three circumstances: 
(2) a definite sub- 


Sufficient words to raise a trust; 
ject; 


providing.°*? 


than by express words.°?® 


Separation of legal and beneficial interests. 
maintain a trust, some necessity must appear to keep 
the legal and equitable estates apart.®° 
ereated by a bequest to designated beneficiaries to 


370, 327 Ill. 28. 


“To create a trust by . . will 
the testator must fully indicate such 
intention by using language sufficient 
to sever the legal from the equitable 
estate, and must with certainty iden- 
tify the beneficiary and the property 
out of which the trust is to take ef- 
fect.” Department of Public Works 
and Buildings v. Porter, supra. 


60. Floyd v. Smith, 51 So. 537, 
59 Fla. 485, 37 L.R.A.N.S. 651, 21 Ann. 
Cas. 318; Randolph Vv. Wilkinson, 128 
N.E. 525, 294 Vil. 508; Mills v. New- 


berry, 112 Tl. 123, 54 Am.R. 213; 
Cole’s Estate, 15 Pa.Dist.&Co. 655; 
Mather’s Est., 17 Pa.Dist. 457; Wal- 


dron’s Est., 27 Pa.Co. 192; Sir William 
Grant in Cruwys v. Colman, 9 Ves.Jr. 
319, 328, 32 Reprint 626. 


61. See statutory provisions. 


[a] Statute as restatement of rule. 
—In re Ingram’s Estate, 285 P. 365, 
104 Cal.App. 1. 


62. Shriver v. Montgomery, 103 N. 
BE. 945, 181 Ind. 108; Fosdick v. 
ee ee 26 N.B. 801, 125 NEY. 53815 
11 L.R.A. 715 [rearg den 27 N.E. 382) 
126 weet 6511; In re Moss’ Will, 943 
N.Y.S. 751, 137 Misc. 449; In re Hen- 
rickson’s Estate, 175 N.Y.S. 463, 106 


Mise. 704; Weaver v. Kirby, 119 S.B. 
564, 186 N.C. 386. 
[a] Thus, where there were no 


grandchildren in being at the death of 
the testator, there was no residuary 
estate to vest in grandchildren under 
a provision of the will directing a 
trustee to hold all property not spe- 
cifically bequeathed for the benefit of 
the testator’s grandchildren, and the 
trust failed for lack of a beneficiary. 
Shriver v. Montgomery, 103 N.E. 945, 
181 Ind. 108. 


Sufficiency of peclgnation of bene- 
ficiary see infra § 183 


63. In re Moss’ Will, 248 N.Y.S. 
751, 187 Misc. 449. 


[a] hus the bequest of a remain- 
der interest to the daughter of the 
testator in trust until she attained the 
age of twenty-one passed a present 
vested gift with the time of payment 
postponed, and did not create a trust. 
In re Moss’ Will, 243 N.Y.S. COLO 137 
Mise. 449. 


Sufficiency of designation of pur- 
pose see infra § 1836. 


64 Maguire v. City of Macomb, 
127 N.E. 682, 293 Ill. 441; W.C. Belch- 
er Land Mortgage Co. v. Clark, (Tex. 
Civ.App.) 238 S.W. 685 [error re- 
fused]. 


[a] Executor as trustee.—Where 
an executor or executrix is charged 
with duties properly belonging to a 
trustee, and is charged with duties 
which do not properly belong to such 


For later cases, developments and changes in the law see Annotations, same title and section number. 


(3) a certain or ascertained object ;°° 
utes in some jurisdictions expressly or in effect so 
Even though the testator intended to 
create a trust by his will it must fail where no bene- 
ficiary®? or purpose for the trust®® is set forth. 
trustee, however, need not be named.°* 
testamentary trust may arise by implication no less 


WILLS 


(1) 


stat- 


The 
However, a 


hold in trust for themselves.®? 
where there are other beneficiaries interested in the 
trust, a beneficial interest in the trustee does not 
militate against-its effectiveness,®°® or operate as a 
merger of the legal and equitable interests.°® A ben- 
eficiary under a will conferring no beneficial inter- 
est in property except as a source of funds to pay 
benefit provisions takes the property in trust.*° 
basic test of whether a trust is created by will is 
whether the fiduciary is granted the power to col- 


§ 1928 : 


On the other hand 


One 


lect and apply the income." 


To 


No trust is 


officer, but to a trustee, such executor 
or executrix will be held to be a trus- 
tee; hence the fact that a testator 
created a charitable trust and charg- 
ed his wife by name with duties prop- 
erly belonging to a trustee, designat- 
ing her as an executrix, does not 
amount to failure to appoint a trustee, 
for she was a trustee in fact. Ma- 
guire v. City of Macomb, 127 N.E. 682, 
293 Tll. 441. 


[b] In Massachusetts, in the case 
of money, or any personal property, 
except specifically devised chattels, 
of which one person is given the use 
or income for life, with. remainder 
over, if no trustee is appointed, the 
executor is to hoid in trust, and pay 
the income to the person entitled for 
life, a trust being necessarily implied. 
Conant v. St. John, 124 N.E. 486, 233 
Mass, 547. 


65. Livingston v. Murray, 68 N.Y. 
485 [mod 4 Hun 619, 67 Barb. 214]; 
Cotton’s Estate, 6 Pa.Dist. 44. 


[a] rust is created by will where 
the testator intended that the will 
should follow the property after his 
death and control or limit its use. 
a Keree v. Packard, 149 A. 623, 129 

e. : 


sreapled trusts see infra §§ 1849- 


66. In re Kling’s Estate, 
Super, 312. 


67. Randolph v. Wilkinson, 128 N. 
BH. 525, 294 Ill. 508. 


[a] MIllustration.—A will devising 
land to named devisees, to be held by 
them ‘‘in trust’ for such devisees and 
the survivors of them during their 
natural life and for twenty years aft- 
er the death of the last survivor, and 
directing executors to see that pro- 
visions of will are fully carried out, 
did not create a testamentary trust, 
the devisees being made trustees for 
themselves, with no duty to perform 
other than to keep the land in good 
repair and enjoy it during the period 
of their tenancy. Randolph v. Wil- 
kinson, 128 N.E. 525, 294 Ill. 508. 


68. Windsor v. Barnett, 207 N.W. 
862, 201 Iowa 1226; Nelson v. Meade, 
149 A. 626; 129 Me. 61. 


3 Bonedaiary as trustee see Trusts § 


86 Pa. 


69. Windsor v. Barnett, 207 N.W. 
362, 201 Iowa 1226. 


70. Edwards v. 
6238, 129 Me. 74. 


[a] Thus, where a will provides 
for payment of a specified sum to a 
beneficiary as long as she lives for 
support of the testatrix’ children and 
of the beneficiary, and further pro- 
vides that the property is always to 
remain in the name of the: testatrix, 
and that all funds received as rent 


Packard, 149 A. 


Transfer of legal estate to trustee. 
of the legal estate in terms to the trustee is not nec- 
essary where the intent to create a trust is otherwise 
clear,’ it being sufficient that from the nature of the 


While a devise 


above that necessary for payment of 

provisions are to be used for the re- 

pair of buildings, a trust is created. 

Aer ge: v. Packard, 149 A. 623, 129 
e. 74, 


71. In re Grauer’s Estate, 262 N. 
Y.S. 368, 146 Misc. 469. 


72. U.S.—Potter v. Couch, 11 S.Ct. 
1005, 141 U.S. 296, 35 L.Bd. 721; Stan- 
ley v. Colt, 5 Wall. 119, 18 L. Hd. 502: 


Webster v. Cooper, 14 How. 488, 14 L. 
Ed. 510. 


Ark.—State Nat. Bank vy. Fisher, 52 

S.W.(2d) 51, 186 Ark. 42; First Nat. 
Bank Vv. Marre, 38 S.W. (2d) 14, 183 
Ark. 699; Little v. McGuire, 168 S.W. 
1084, 118 Ark. 497. 


Cal.—In re McCray’s Estate, 268 P. 
647, 204 Cal. 399; In re Reith’s Es- 
tate, 77 PB. 942, 144 Cal. 314, 10 Prob. 
Rep. "Ann. 206. 


Conn.—Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 
288; Shepard v. Union & New Haven 
Trust Co., 138 A. 809, 106 Conn. 627; 
Ryder v. Lyon, 82 A. 5738, 85 Conn. 


245; Allen v. Davies, 82 "A 189, 85 
Conn. 172. 
Del.—Doe ex dem. Patton | v. Roe, 
40 A. 1106, 15 Del. 232. 
Ga.—Nelson v. Estill, 165 S.B. 820, 
175 Ga. 526; Martin v. Newton, 143 


S.E. 884, 166 Ga. 134; Reed v. Davis, 
22 S.E. 140, 95 Ga. 202. 


Hawaii.—Kinney_v. Robinson, 
Hawaii 246 [quot Zest: 


Ill.—Buckner v. Carr, 134 N.E. 760, 
302 Ell. 378; Watts v. Killian, 133 N. 
BH. 295, 300 Tl. 242; Grove v. Willard, 
117 NE. 489, 280 ill. 247; Harvey v. 
Ballard, 96 N.E. 558, 252 Tl. 57; Flan- 
ner v. Fellows, 68 N.E. 1057, 206 IL. 
186; Hale v. Hale, 338 N.H. 858, 146 
Tl. 927, 20 L.R.A. 247; Rantz v. Dale, 
TSS Aes "App. 244, 


Ind.—Locke y. Barbour, 62 Ind. 577. 


Iowa.—Sherlock vy. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216; Meek Vv. Briggs, 54 N.W. 456, 
87 Iowa 610, 43 Am.S.R. 410; Johnson 
v. Mayne, 4 Iowa 180. 


Kan.—Long v. Marshall, 296 P. 346, 
1382 Kan. 643. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Real Estate Title 
Ins. & Trust Co. v. Dearborn, 109 A. 
816, 119 Me. 168; Haley v. Palmer, 78 
A. 368, 107 Me. 311; Holcomb’ v. 
Palmer, 75 A. 324, 106 Me. 17; Deering 
v. Adams, 37 Me. 264; Williams Nie 
Cushing, 34 Me. 370. 


Mass.—In re Tethers. Estate, 186 
N.E. 662; Walton v. Draper, 91 N.B. 
884, 206 Mass. 20; Hayward v. Rowe, 
76 N.E. 286, 190 Mass. 1, 11 Prob.Rep. 
Ann. 237; Bean v. Com., 71 N.E. 784, 
186 Mass. 348; Gray v. Sherman, 5 
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duties to be performed the taking of such estate is 
necessary,‘* in which case an estate in the trustees: 


Allen 198; Wells v. Heath, 10 Gray 
17; Sears v. Russell, 8 Gray 86; Fay 
v. Taft, 12 Cush. 448; Cleveland v. 
Hallett, 6 Cush. 4038; Braman_ v. 
Stiles, 2 Pick. 460, 13 Am.D. 445. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580; Mead v. Jennings, 
46 Mo. 91; Hall v. Howdeshell, 33 
Mo. 475.’ 


Neb.—Weller v. Noffsinger, 77 N.W. 
Ws 57 Neb. 455, 4 Prob.Rep.Ann. 


N.J.—Lindsley v. O’Reilly, 15 A. 
379, 50 N.J.Law 636; Randall v. Gray, 
83 A. 482, 80 N.J.Eq. 13; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Eq. 448; 
Zabriskie v. Morris, etc., R. Co., 33 
N.J.Eq. 22 [aff 34 N.J.Eq. 282]. 

N.M.—Citizens’ Nat. Bank of Albu- 
querque v. First Nat. Bank, 222 P. 
935, 29 N.M. 273. 


N.Y.—Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468; Close v. Farmers’ Loan 
& irrust Co,; 87 Nib. 1005,..195. N.Y. 
92; Steinhardt v. Cunningham, 29 N 
E. 100, 130 N.Y. 292; Toronto Gen- 
eral Trust Co. v. Chicago, etc., R. Co., 
25 N.H. 198, 123 N.Y. 37; Woodward 
v. Jones, 22 N.E. 150, 115 N.Y. 346; 
Newell v. Nichols, 75 N.Y. 78, 31 Am. 
R. 424 [aff 12 Hun 604]; Tobias v. 
Ketchum, 32 N.Y. 319 [rev 36 Barb. 
304]; Gilman v. Reddington, 24 N.Y. 
9; Leggett v. Perkins, 2 N.Y. 297; 
Brewster v. Striker, 2 N.Y. 19; In re 
McGeehan’s Pstate, 193 N.Y,S. 856, 
200 App.Div. 739; Morss v. Allin, 168 
Nines OOs mt Sl aADDeDI Veto. IMO X. Vi. 
Metropolitan El. R. Co., 12 N.Y.S. 848, 
58 Hun 517 [aff 28 N.E. 485, 128 N.Y. 
625]; In re May’s Estate, 185 N.Y.S. 
284, 113 Misc. 634; Hill v. Fiske, 125 
N:Y.S. 1026, 69 Misc. 507; In re Per- 
kins’ Will, 124 N.Y.S. 998, 68 Misc. 
255, 7 sMills>Surr. 529; -Wright™ v. 
Mercein, 69 N.Y.S. 936, 34 Misc. 414; 
ee v. Mott, 2 Paige 387, 22 Am: 
1By 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421. 


Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197 [aff 161 N.E. 49, 118 
Ohio St. 346]; City Trust & Sav. Bank 
v. Hanley, 17 Ohio App. 467; Bab- 
cock v. Monypeny, 34 Ohio Cir. Ct. 434. 


Pa.—Alexander v. McMurry, 8 
Watts 504; In re Steenson’s Mstate; 5 
Lack.Leg. N. 163. ; 


R.I-—Nye v. Koehne, 47 A. 215, 22 
R.1I. 118. 


Tenn.—Jobe v. Dillard, 58 S.W. 324, 
104 Tenn. 658; Cobb v. Denton, 6 
Baxt. 235. 


Tex.—Munger v. Munger, (Civ. 
App.) 298 S.W. 470; McHatton’s Es- 
tate v. Peale’s Estate, (Civ.App.) 


248 S.W. 103; Lane vy. Miller & Vidor 
Lumber Co., (Civ.App.) 176 S.W. 100; 
Appel v. Childress, 116 SAW. 129; 53 
Tex.Civ.App. 607; Patten Vv. Herring, 
29 S.W. 388, 9 Tex.Civ.App. 640. 


vVt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70. 


Va.—Bass v. Scott, 2 Leigh (29 
Va.) 356. 

W.Va.—Reid v. Stuart, 13 W.Va. 
vad 


g.—Doe v. Homfray, 6 A.&E. 206, 
33 eG. 127, 112 Reprint 78. 


That “there is no express bequest 
tofantrustee..-. . is not decisive.” 
In re May’s Bstate, 185 N.Y.S. 284, 
287, 113 Misc. 634. 


“It is sufficient to say that when 
from the nature of the duties to be 
performed the’ taking of such estate 
is necessary, ‘an estate in the trus- 
tees will vest by implication.’” In 
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re Hstate of Reith, 77 P. 942, 944, 144 
Cal. 314 [quot In re McCray’s Estate, 
268 P. 647, 649, 204 Cal. 399]. 


[a] hus, where the will of a tes- 
tatrix clearly showed an intention to 
give and devise her property, real and 
personal, to a trustee, the trust is 
valid, despite her failure to use the 
words “sive” and “devise.” Real Es- 
tate Title Ins. & Trust Co. of Phila- 
delphia v. Dearborn, 109 A. 816, 119 
Me. 168. 


73. U.S.—Potter yv..Couch, 11 S.Ct. 
1005, 141 U.S. 296, 35 L.Ed. 721; Stan- 
ley v. Colt, 5 Wall. 119, 18 L.Ed. 502; 
Webster v. Cooper, 14 How. 488, 14 
L.Ed. 510. 


Ark.—State Nat. Bank v. Fisher, 52 
S.W.(2d) 51, 186 Ark. 42; First Nat. 
Bank v. Marre, 38 S.W.(2d) 14, 183 
Ark. 699; Little v. McGuire, 168 S. 
W. 1084, 113 Ark. 497. 


Cal.—In re McCray’s Estate, 268 P. 
647, 204 Cal. 399; In re Estate of 
Reith, 77 P. 942, 144 Cal. 314. 


Conn.—Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 
288; Shepard v. Union & New Haven 
Trust Co., 138 A. 809, 106 Conn. 627; 
Ryder v. Lyon, 82 A. 573, 85 Conn. 
245; Allen v. Davies, 82 A. 189, 85 
Gonn. 172. 


Del.—Doe ex dem. Patton v. Roe, 40 
A. 1106, 15 Del. 232. 


Ga.—Nelson v. Hstill, 165 S.E. 820, 
175 Ga. 526; Martin v. Newton, 142 
S.E. 884, 166 Ga. 134; Reed v. Davis, 
22 S.E. 140, 95 Ga. 202. 


Ill._— Watts v. Killian, 133 N.E. 295, 
800 Ill. 242; Grove v. Willard, 117 
N.E. 489, 280 Ill. 247; Harvey v. Bal- 
lard, 96 N.E. 558, 252 Ill. 57; Flanner 
v. Fellows, 68 N.E. 1057, 206 Ill. 136; 
Hale v. Hale, 33 N.E. 858, 146 Ill. 227, 
20 L.R.A. 247; Rantz v. Dale, 158 
Tll.App. 244. 


Ind.—Locke vy. Barbour, 62 Ind. 577. 


Iowa.—Sherlock v. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216; Meek v. Briges, 54 N.W. 456, 87 
Towa 610, 43 Am.S.R. 410; Johnson v. 
Mayne, 4 Iowa 180. 


Kan.—Long y. Marshall, 296 P. 346, 
132 Kan. 643. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Haley v. Palmer, 78 
A. 368, 107 Me. 311; Holcomb v. Palm- 
er, 75 A. 324, 106 Me. 17; Deering v. 
Adams, 37 Me. 264; Williams v. Cush- 
ing, 34 Me. 370. 


Mass.—In re Rothwell’s Estate, 186 
N.E. 662; Walton v. Draper, 91 N.E. 
884, 206 Mass. 20; Hayward v. Rowe, 
76 N.E. 286, 190 Mass. 1, 11 Prob.Rep. 
Ann. 237; Bean v. Com., 71 N.E. 784, 
186 Mass. 348; Gray v. Sherman, 5 
Allen 198; Wells v. Heath, 10 Gray 
17; Sears v. Russell, 8 Gray 86; Fay 
v. Taft, 12 Cush. 448; Cleveland v. 
Hallett, 6 Cush. 403; Braman y. Stiles, 
2 Pick. 460, 18 Am.D. 445. 


Mo.—Trautz v. Lemp, 46 S.W.(2a) 
135, 329 Mo. 580; Mead v. Jennings, 
46 Mo. 91; Hall v. Howdeshell, 33 Mo. 
475. 


Neb.—Weller v. Noffsinger, 77 N.W. 
1075, 57 Neb. 455, 4 Prob.Rep.Ann. 319. 


N.J.—Lindsley v. O’Reilly, 15 A. 
379, 50 N.J.Law 636; Randall v. Gray, 
83 A. 482, 80 N.J.Ea. 13; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Hq. 448; 
Zabriskie v. Morris, etc., R. Co., 33 N. 
J.Eq. 22 [aff 34 N.J.Eq. 282].° 


N.M.—Citizens’ Nat. Bank of Albu- 


querque v. First Nat. Bank, 222 P. 
935, 29 N.M. 2738. 
N.Y.—Close v. Farmers’ Loan & 
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will vest by implication,7* the trust is nevertheless 
not perfectly created unless the legal interest can 
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Steinhardt v. Cunningham, 29 N.E. 
100, 130 N.Y. 292; Toronto General 
Trust \Co. v.. Chicago, ete., RR.) Co., 125 
N.E. 198, 123 N.Y. 37; Woodward v. 
Jones, 22 N.E. 150,115 N.Y. 346; New- 
ell v. Nichols, 75 N.Y. 78, 31 Am.R. 424 
{aff 12 Hun 604]; Tobias v. Ketchum, 
32 N.Y. 319 [rev 36 Barb. 304]; Gil- 
man v. Reddington, 24 N.Y. 9; Leg- 
gett v. Perkins, 2 N.Y. 297; Brew- 
ster v. Striker, 2 N.Y. 19; In re Mc- 
Geehan’s Estate, 193 N.Y.S. 856, 200 
App.Div. 739; Knox v. Metropolitan 
Hl. R. Co., 12 N.Y.S. 848, 58 Hun 517 
[aff 28 N.E. 485, 128 N.Y. 625]; May’s 
Estate, 185 N.Y.S. 284, 113 Misc. 634; 
Hill v. Fiske, 125 N.Y.S. 1026, 69 Misc. 
507; In re Perkins’ Will, 124 N.Y.S. 
998, 68 Mise. 255, 7 Mills Surr. 529; 
Wright v. Mercein, 69 N.Y.S. 936, 34 
Mise. 414; Striker v. Mott, 2 Paige 
387, 22 Am.D. 646. 


N.C.—Haywood iv. Wright, 67 S.E. 
982, 152 N.C. 421. 


Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197 [aff 161 N.E. 49, 118 
Ohio St. 346]; City Trust & Sak. Bank 
v. Hanley, 17 Ohio App. 467; Bab- 
cock v. Monypeny, 34 Ohio Cir.Ct. 434. 


Pa.—Alexander v. McMurry, 8 
Watts 504; In re Steenson’s Estate, 
5 Lack.Leg.N. 163 


R.I.—Nye v. Koehne, 47 A. 215, 22 
aly LS. 


Tenn.—Jobe v. Dillard, 58 S.W. 324, 
104 Tenn. 658; Cobb v. Denton, 6 
Baxt..235. 


Tex.—Munger v. Munger, (Civ. 
App.) 298 S.W. 470; McHatton’s Es- 
tate v. Peale’s Estate, (Civ.App.) 248 
S.W. 103; Lane v. Miller & Vidor 
Lumber Co., (Civ.App.) 176 S.W. 100; 
Appel v. Childress, 116 S.W. 129, 53 
Tex.Civ.App. 607; Patten v. Vey eke 
29 S.W. 388, 9 Tex.Civ.App. 640. 


Vt.—In re Beach’s Estate, 
654, 103 Vt. 70. 
Pe) Pez base v. Scott, 2 Leigh (29 Va.) 


W.Va.—Reid v. 
338. 


Eng.—Doe v. Homfray, 6 A.&E. 206, 
33 H.C.L. 127, 112 Reprint 78. 


“When from the whole will it is 
apparent that the testatrix intended 
to create a trust and that certain per- 
sons named are to perform duties 
which trustees usually perform, then 
the court is warranted in considering 
the instrument as creating a trust and 
naming a trustee.’”’ May’s Hstate, 185 
N.Y.S. 284, 287, 113 Misc. 634. 


74. U.S.—Potter v. Couch, 11 S.Ct. 
1005, 141 U.S. 296, 35 L.Ed. 721; Stan- 
ley v. Colt; 5 Wail. sR alg L.Ed. 502; 
Weer v. Cooper, 14 How. 488,14 L. 


Ark.—State Nat. Bank vy. Fisher, 52 
S.W.(2d) 51, 186 Ark. 42; First Nat. 
Bank v. Marre, 38 S.W.(2d) 14, 183 
Ark. 699; Little v. McGuire, 168 S.W. 
1084, 113 Ark. 497. 


Cal.—In re McCray’s Estate, 268 P. 
647, 204 Cal. 399; Inre Reith’s’ Estate, 
vicina ag 942, 144 Cal. 314. 


Conn.—Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 
288; Ryder v. Lyon, 82 ‘A. 573, 85 
Conn. 245; Allen v. Davies, 82 A. 189, 
85 Conn. 172. 


Del.—Doe ex dem. Patton v. Roe, 40 
A. 1106, 15 Del. 232. 


151 A. 


Stuart, 13 W.Va. 


Ga.—Nelson v. Estill, 165 S.E. 820, 
175 Ga. 526; Martin v. Newton, 142 S. 
EH. - 884, 166 Ga. 134; Knowles v. 

65 S.E. 128, 132 Ga. 806; 


Knowles, 
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be said to be actually transferred or vested in the 
trustee ;7® that the will merely purports to transfer 


such interest, while in fact it does 


Reed v. Davis, 22 S.E. 140, 95 Ga. 202. 


Ill.— Watts v. Killian, 133 N.E. 295, 
300 Ill. 242; Grove v. Willard, 117 N. 
BH. 489, 280 Ill. 247; Harvey v. Bal- 
lard, 96 N.E. 558, 252 Ill. 57; Flanner 
v. Fellows, 68 N.E. 1057, 206 Ill. 136; 
Hale v. Hale, 33 N.E. 858, 146 Ill, 227, 
20 L.R.A. 247; Rantz v. Dale, 152 
IlLApp. 244. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634; Locke v. Barbour, 62 
Ind. 577. 


Iowa.—Sherlock v. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216; Meek v. Briggs, 54 N.W. 456, 
87 Iowa 610, 438 Am.S.R. 410. 


Kan.—Long v. Marshall, 296 P. 846, 
132 Kan. 643. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Haley v. Palmer, 78 
A. 368, 107 Me. 311;' Holcomb v. Palm- 
er, 75 A. 324, 106 Me. 17; Deering v. 
Adams, 37 Me. 264; Williams v. Cush- 
ing, 34 Me. 370. 


Mass.—In re Rothwell’s Estate, 186 
N.E. 662; Walton v. Draper, 91 N.H. 
884, 206 Mass. 20; Hayward v. Rowe, 
76 N.E. 286, 190 Mass. 1, 11 Prob.Rep. 
Ann. 237; Bean v. Com., 71 N.E. 784, 
186 Mass. 348; Gray v. Sherman, 5 Al- 
len 198; Wells v. Heath, 10 Gray 17; 
Sears v. Russeli, 8 Gray 86; Fay v. 
Taft, 12 Cush. 448; Cleveland v. Hal- 
lett, 6 Cush. 403; Braman v. Stiles, 
2 Pick. 460, 18 Am.D. 445. 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580; Mead v. Jennings, 
46 Mo. 91; Hall v. Howdeshell, 33 Mo. 
476. 


Neb.—Weller v. Noffsinger, 77 N.W. 
ei 57 Neb. 455, 4 Prob.Rep.Ann. 


N.J.—Lindsley v. O’Reilly, 15 A. 
379, 50 N.J.Law 636; Randall v. Gray, 
83 A. 482, 80 N.J.Eq. 13; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Hq. 448; 
Zabriskie vy. Morris; etc., R. Co, 33 
N.J.Hq. 22 [aff 34 N.J.Hq. 282]. 


N.M.—Citizens’ Nat. Bank of Albu- 
querque v. First Nat. Bank, 222 P. 
935, 29 N.M. 273. 


N.Y.—Close v. Farmers’ Loan & 
MCUs OO ous Nees OOD de OOpIN aXe Oe 
Steinhardt v. Cunningham, 29 N.E. 
100, 180 N.Y. 292; Toronto General 
Trust, Co: vy. Chicazo, etc., BR. €o., 25 
N.E. 198, 123 N.Y. 37; Woodward v. 
James, 22 N.Hv 150, Re OES 
Marx v. 88 N.Y. 357 [aff 
25 Hun 449 (aff 4 Redf.Surr. 455)J; 
Newell v. Nichols, 75 N.Y. 78, 31 Am. 
R. 424 [aff 12 Hun 604]; Tobias v. 
Ketchum, 32 N.Y. 319 [rev 36 Barb. 
304]; Gilman v. Reddington, 24 N.Y. 
9; Leggett v. Perkins, 2 N.Y. 297; 
Brewster v. Striker, 2 N.Y. 19; In re 
McGeehan’s Estate, 193 N.Y.S. 856, 200 
App.Div. 739; Morss v. Allin, 168 N. 
Y.S. 166, 181 App.Div. 79; Knox v. 
Metropolitan El. R. Co., 12 N.Y.S. 848, 
58 Hun 517 [aff 28 N.E. 485, 128 N.Y. 
625]; In re May’s Estate, 185 N.Y.S. 
284, 113 Misc. 634; Hill v. Fiske, 125 
N.Y.S. 1026, 69 Mise. 507; In re Per- 
kins’ Will, 124 N.Y.S. 998, 68 Misc. 
255, 7 Mills Surr. 529; In re Eppig’s 
Estate, 118 N.Y.S. 683, 63 Misc. 613, 
7 Mills Surr. 202; Wright v. Mercein, 
69 N.Y.S. 936, 84 Mise. 414; Striker 
vy. Mott, 2 Paige 387, 22 Am.D. 646. 


N.C.—Haywood yv. Wright, 67 S.E. 
982, 152 N.C. 421. 


Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197 [aff 161 N.E. 49, 118 
Ohio St. 346]; City Trust & Sav. Bank 
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not, is not suffi- 


v. Hanley, 17 Ohio App. 467; Babcock 
v. Monypeny, 34 Ohio Cir.Ct. 434. 


Pa.—Alexander v. McMurry, 8 
Watts 504; In re Steenson’s Hstate, 5 
Lack.Leg.N. 168. 


R.I.—Nye v. Koehne, 47 A. 215, 22 
R.f. 128: 


Tenn.—Jobe v. Dillard, 58 S.W, 324, 
BLE Tenn. 658; Cobb v. Denton, 6 Baxt. 


Tex.—Munger v. Munger, (Civ.App.) 
298 S.W. 470; Paton v. Baugh, (Civ. 
App.) 265 S.W. 250; McHatton’s Hs- 
tate v. Peale’s Hstate, (Civ.App.) 248 
S.W. 103; Lane v. Miller & Vidor 
Lumber Co., (Civ.App.) 176 S.W. 100; 
Appel v. Childress, 116 S.W. 129, 53 
Tex.Civ.App. 607; Patten v. Herring, 
29 S.W. 388, 9 Tex.Civ.App. 640. 


Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70. 


bea ere v. Scott, 2 Leigh (29 Va.) 


W.Va.—Reid v. 
338. 


Eng.—Doe v. Homfray, 6 A.&E. 206, 
33 H:C.L. 127, 112 Reprint 78. 


[a] hus (1) under a will provid- 
ing that the trustees should control 
the whole estate except a life use, 
the trustees are entitled to receive the 
residue, notwithstanding no estate 
was expressly conveyed to them. 
Shepard v. Union & New Haven Trust 
Co., 138 A. 809, 106 Conn. 627. (2) 
Where a will expressly or by neces- 
Sary implication creates certain trusts 
and imposes upon the executor duties 
which are usually performed by a 
trustee, the executor will take such 
interest or title as is requisite, al- 
though the will does not specifically 
designate him as trustee, nor express- 
ly bequeath or devise the property to 
him in trust. McHatton’s Estate v. 
Peale’s Estate, 248 S.W. 103. (3) Un- 
der a will which put two daughters 
and two grandchildren in separate 
classes, the grandchildren to take and 
receive subject to a clause providing 
for a trustee to take and hold, etce., ti- 
tle vests in a trustee for the grand- 
children of the testatrix. McCoy v. 
Houck, 99 N.E. 97, 180 Ind. 634. (4) 
The testatrix bequeathed to her hus- 
band and to her son the income from 
the remainder of her property in equal 
Shares for life, the survivor succeed- 
ing to the ownership of the whole 
of the income on the decease of the 
other; that the husband should be 
trustee while he lived, and on his de- 
cease the son should succeed to the 
trusteeship, the trustee to take care 
of the property with no power of sale, 
unless under order of court to carry 
out the terms of the will, nor should 
title to the property (other than its 
income) vest in either of such per- 
sons, and, on the death of the survivor 
of the husband and- son, the title 
should pass in equal shares to the tes- 
tatrix’s nieces and nephews. It was 
held that the legal title to the proper- 
ty vested in the husband, and after 
his death, leaving the son surviving, 
in the son, as trustee to carry out the 
provisions of the will, and for the ben- 
efit of whoever will take on the death 
of the last trustee, Sherlock v. 
Thompson, 148 N.W. 1035, 167 Iowa 
1, Ann.Cas.1917A 1216. 


[b] To effect intention of the tes- 
tatrix the court will imply the estate 
in the trustee sufficient for the pur- 
poses of the trust. Edwards v. Pack- 


Stuart, 13 W.Va. 
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A will giving a life estate with remainder 
over, in trust for the remainderman, does not create 
a trust where the trustee was given no power or con- 


ard, 149 A. 623, 129 Me. 74. 


[c] Intention to give title presum- 
ed.— Fay v. Taft, 12 Cush. (Mass.) 
448; Toronto General Trust Co. v. Chi- 
cago, ete., R. Co., 25 N.E. 198, 123 N.Y. 
SG 


{d] Duties or authority which vest 
title by implication.—(1) To invest. 
Johnson v. Mayne, 4 lowa 180; Deer- 
ing v. Adams, 37 Me. 264; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Eq. 448. (2) 
To invest or control payment of in- 
come. Hale v. Hale, 33 N.H. 858, 146 
DIN 227,820) LR. AL 247.13) hoe pays 
over rents. Doe v. Homfray, 6 A.&K. 
206, 33 -_E:C.L. 127, “112 (Reprint (733 
(4) To rent. ‘Locke v. Barbour, 62 Ind. 
577. (5) Torent and invest. Meek v. 
Briggs, 54 N.W. 456, 87 Iowa 610, 43 
Am.S.R. 410. (6) To rent and lease, 
to repair and insure. Tobias v. Ketch- 
um, 32 N.Y. 319 [rev 36 Barb. 304]. 
(7) To rent and sell. Cobb v. Denton, 
6 Baxt. (Tenn.) 235. (8) A will au- 
thorizing the trustee to have “posses- 
sion, control and management” means 
that the trustee is to hold legal title 
and administer the property with the 
ordinary powers of trustees. In re 
Beach’s Estate, 151 A. 654, 103 Vt. 70. 
(9) A trustee under a will required to 
sell and convey land is invested by the 
will with the title. Watts v. Killian, 
133 N.E. 295, 8060 Ill. 242. (10) ““Where 
the trustee is vested with a discretion- 
ary power to receive and apply pro- 
ceeds and profits, it is a circumstance 
strengthening the conclusion that the 
testator intended he should take and 
hold a legal estate; for the power to 
apply proceeds at discretion implies 
a power to withhold, and both imply 
that he has the possession and con- 
trol of the estate from which they 
arise.” Fay v. Taft, 12 Cush. (Mass.) 
448, 451 (per Shaw, C. J.). 


Authority or duties from which 
trust implied see infra §§ 1849-1851. 


75. In re Brewster’s Estate, 219 N. 
W. 919, 174 Minn. 568;, In re Bogan’s 
Estate, 221 N.Y.S.. 604, 129 Misc. 119; 
In re Logan’s Will, 219 N.Y.S. 125, 
128 Misc. 505. 


fa] Thus (1) a will giving all the 
property to the testator’s children 
in trust, and directing the executors 
and trustees to take full charge of 
the property and in their discretion to 
dispose of it for the best interests of 
the children does not create an ex- 
press trust nor vest the title in the 
trustees, but vests title in the chil- 
dren subject to the exercise of the 
power. In re Logan’s Will, 219 N.Y.S. 
125, 128 Misc. 505. (2) <A direction 
that a share be set aside and held in 
trust by the executors was held to in- 
tend not a trust, but an “absolute 
gift” to the beneficiaries. In re Bog- 
oe Estate, 221 N.Y.S. 604, 129 Misc. 
113. 


{b] Giving executrix “personal 
charge” of fund is not sufficient lan- 
guage to vest title in the executrix 
so as to create a trust. In re Brews- 
pore Estate, 219 N.W. 919, 174 Minn. 
oO . 


76. In re Brewster’s Estate, supra. 


{a] Thus, under a provision that 
on the executrix’ incapacity the trust 
fund should be disposed of according 
to a statute, permitting the town 
board to accept gifts for perpetual 
care of cemetery lots, no trust in the 
board is created. In re Brewster’s Es- 
tate, 219 N.W. 919, 174 Minn. 568. 


For later cases. developments and changes in the law see Annotations, same title and section number, 
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trol over the property.*7 
Discretion of trustee.7® 


with diseretion.*® 


Postponement of time of payment.*? 
postponement of the time of enjoyment of a legacy 


of itself does not create a trust.®? 


That there is no provision for a limitation over 
does not affect the validity of a trust clearly pro- 


77, Rankin v. Rankin, 12 S,W.(2d) 
SHOE 220) Gye 692 


78. Duties and liabilities of trus- 
tees see Trusts §§ 518-777. 


79. Moss v. Axford, 224 N.W. 425, 
246 Mich. 288. 


80. In re Gill’s Estate, 142 A. 207, 
293 Pa. 199; In re Spring’s Estate, 
66 A, 110, 216 Pa. 529. 


[a] Delivery when prudent. — A 
trust under a will directing delivery 
of principal to beneficiaries or sur- 
vivor when deemed prudent, with re- 
mainder to named beneficiaries if 
both died without issue, was held law- 
ful. In re Gill’s Estate, 142 A. 207, 
293=Pae 1993 


81. Gilman v. Reddington, 24 N.Y. 
9 [mod 1 Hilt. 492]. 


“The discretion vested in the ex- 
ecutors to apply rents, profits and in- 
come, and the estate itself, to the 
education and support of the objects 
named, has also been mentioned as 
an objection to the trust. We think 
there is nothing in this objection. 
The general purpose of the trust and 
the mode of its execution are clearly 
pointed out. The discretion relates 
to the amount of expenditure for the 
purposes indicated. This amount 
would depend on the varying exigen- 
cies which might be expected to 
arise in the situation of the persons 
intended to be provided for, and it 
was not only lawful ‘but probably 
wise to repose a discretionary author- 
ity in the executors and guardian, 
who, it must be supposed, were se- 
lected with a due regard to the deli- 
eate nature of their trust.” Gilman 
v. Reddington, 24 N.Y. 9, 16 


82. Time of payment of legacy see 
infra §§ 2631-2639. 


83. In re Woodcock’s Estate, 245 
NOYAS: 642 138 “Misc. 371. - 
[a] Direction for retention of 


share by executor.—A direction that 
the executor retain the share of a 
minor beneficiary until majority and 
apply income to his support created 
no further trust, but merely post- 
poned enjoyment. In re Woodcock’s 
Estate, 245 N.Y.S. 642, 138 Misc. 371. 


84. In re Knight’s Estate, 83 A. 
709, 235 Pa. 149; In re Serine 's Es- 
tate, 66 A. 110, 216 Pa. 52 


85. Separation of es see in- 
fra § 1860. 


86. Oliver v. Wells, 243 N.Y.S. 328, 
229 App.Div. 356 [aff 236 N.Y.S. 595, 
134 Mise. 893 (aff 173 N.E. 676, 234 
N.Y. 451)]; In re Fidelity Trust Co., 
160 N.Y.S. 193, 94 Misc. 533. 


87. Oliver v. Wells, 243. N.Y.S. 


The trust is not ren- 
dered invalid by the fact that the trustee is vested 
Accordingly, that the trustee is 
given diseretion as to the time of payment to the 
beneficiary does not affect the validity of the trust.®° 
Similarly, a trust is not rendered invalid by reason 
of the fact that the executors and trustees may in 
their diseretion apply not only profits and income to 
the support of the objects thereof, but may make a 
like application of the estate itself.*+ 
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vided for.§4 


Several trusts in one fund.*® 
ed that separate trusts may be created for several 
beneficiaries out of one fund, the fund being kept in 
solido for the convenience of investment,®° in which 

case the shares and interests will be several, even 
though the fund remains undivided.§? 
income in its entirety, however, is evidence of ere- 
ation of one individual trust.*§ 


[§ 1829] (2) Intention.*® 
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It is well establish- 


A vift from 


The question of 


whether a trust has been created in a will is largely 


The mere 


one of intention,®® to be determined from the whole 
will®! and the surrounding circumstances.®? 
courts have no power to create a trust for the testa- 


The 


tor®? and will not declare one unless it clearly ap- 


ate a trust.°4 


328, 331, 229 App.Div. 356 [aff 2386 N. 
Y.S. 595, 134 Misc. 893 (aff 173 N.E. 
676, 234 N.Y. 451)]; In re Soltau’s 
Estate, 195 N.Y.S. 249, 118 Mise. 880; 
In re Fidelity Trust Co., 160 N.Y.S. 
198, 94 Mise. 533. 


“The keeping of four trusts in one 
fund for.the purpose of investment 
does not make one trust.” Oliver v. 
Wells, supra. 


[a] Thus a will giving property to 
four named institutions, “each insti- 
tution to receive one-fourth,” subject 
to the payment of one fourth of the 
income to each of two brothers and 
a sister, and the other fourth of the 
income to the children of a deceased 
sister, during their respective life- 
times, with provision that, if the 
brothers or sister should die leaving 
children, such children should each 
receive during life a pro rata share 
of the deceased parent’s one-fourth of 
the total income, created six separate 
trusts for each of the two brothers, 
for the sister, and for each of the 
three children of the deceased sister, 
although the will did not expressly 
sever the trusts, and although it fur- 
ther provided that, as the several 
legatees died, the executor should pay 
over accumulations equally among 
the four named institutions, such fur- 
ther provision being invalid. In re 
Soltau’s Estate, 195 N.Y.S. 249, 118 
Mise. 880. 


88. In re Lewis’ Estate, 
217, 147 Misc. 857. 


89. Ascertaining intention of tes- 
tator as cardinal rule of construction 
see supra §§ 1118-1125. 


In creating trusts generally see 
Trusts § 241. 

so. U.S.—Colton v. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Ed. 138. 


Cal.—In re Farrelly’s 
(App.) 296 P. 670 


Md.—Perkins v. Safe Deposit & 
Trust Co. of Baltimore, 113 A. 877, 138 
Md. 299. 


266 N.Y.S. 


Estate, 


Mass.—Sears v. Cunningham, 122 
Mass. 538. 
N.Y.—Close v. Farmers’ Loan & 


Trust Co., 87 N.E. 1005, 195 N.Y. 92. 


Pa.—In re Pollock’s Estate, 159 A, 
bbb: 06a: sols 


91. In re Farrelly’s Estate, 
App.) 296 P. 670; 
ham, 122 Mass. 538. 


92. Adams v. Williams, 248 S.w. 
673, 112 Tex. 469. 


93. In re Ogden’s Estate, 248 P. 
680, 78 Cal.App. 412; Bank of Greece 
v. Savarika, (Miss.) 148 So. 649. 


(Cal, 
Sears v. Cunning- 


pears that it was the intention of the testator to cre- 
Where, however, an intention to cre- 


[a] Independent of the will the 
court has no power to create a trust 
in the executor for the beneficiaries. . 
In re Ogden’s Estate, 248 P. 680, 78 
Cal.App. 412. 


94, Cal—-In re Doane’s Estate, 213 
P. 58, 190 Cal. 412; In re Farrelly’s 
Estate, (Apvp.) 296 P. 670; In re Og- 
rete Estate, 248 P. 680, 78 Cal.App. 


Fla.—Floyd v. Smith, 51 So. 537, 58 
Fla. 12. 


Ill.—Department of Public Works 
and Buildings vy. Porter, 158 N.E. 366, 
327 Ill. 28; Randolph v. Wilkinson, 
128 N.E. 525, 294 Ill. 508. 


4 Towa 


868, “168 La. 286. 


Me.—Edwards v. 
628, 129 Me. 74. 


Md.—Home for Incurables of Balti- 
ee City v. Bruff, 153 A. 403, 160 Md. 


Packard, 149 A. 


Mass.—Holmes v. Dunning, ‘157 N. 
E. 358, 260 Mass, 250; Fay v. Taft, 12 
Cush. 448. 


Neb.—Bauermeister v. McDonald, 
247 N.W. 424, 124 Neb. 142 [den reh 
and mod 245 N.W. 403]; ‘ Howells 
State Bank v. Pont, 202 N.W. 457, 113 
Neb. 181. 


N.Y.—Trask v. Sturges, 63 N.E. 534, 
170 N.Y. 482; Matter of Hawley, 16 
N.B. 352; 104 INDY 250s Moose: sve 
Whitemore, 82 N.Y. 405; In re Sholtes’ 
Will, 236 N.Y.S. 218, 134 Misc. 558. 


N.C.—Savings Bank & Trust Co. v. 
Johnson, 84 So. 355, 168 N.C. 304. 


Pa.—In re Pollock’s Hstate, 159 A. 
555, 306 Pa. 301; Fell’s Estate, 6 Pa. 
Super. 192, 41 Wkly.N.C. 288. 


Tex.—Beckham Vv. Beckham, 
(Commn. App.) 227 S.W. 940 [mod 
(Civ.App.) 202 S.W. 517]. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281. 


Wis.—Otjen v. Frohbach, 
832, 148 Wis, 301. 


[a] Appointment of committee for 
legatees does not create a trust as to 
legacies. Fell’s Hstate, 6 Pa.Super. 
192, 41 Wkly.N.C. 288. 


Cross references: 


Expression of intention in trusts gen- 
erally see Trusts §§ 47-49. 


Intention as controlling the construc- 
tion and operation of wills see 
supra §§ 1118-1125. 


Necessity for intention in ereation of 
trusts generally see Trusts § 21, 


134 NW. 


710 


[69 C.J.] 


ate a trust appears from an examination of the will 
as a whole, a trust will be declared to have been 
created®® unless it controverts some statutory pro- 
Appropriate language indicating such in- 
tention must appear in the will,®’ for it is not alone 
what the testator intended to declare that matters but 
what he actually did declare in the will.®® 
to create a trust by will the intention of the testator 
must be manifest®® and mandatory. 
where the words of the testator expressly negative 


vision.?® 


95. Comstock v. Redmond, 96 N.E. 
1073, 252 Ill. 522; Holland v. Holland, 
38 S.W.(2d) 967, 2388 Ky. 841; Close 
v. Farmers’ Loan & Trust Co., 87 N.E. 
1005, 195 N.Y. 92; In re McGeehan’s 
Estate, 198 N.Y.S. 856, 200 App.Div. 
739; Bowers v. Bowers, 171 N.Y.S. 
1013, 104 Mise. 101; Doscher v. Wyc- 
koff, 113 N.Y.S. 655, 63 Misc. 414 [aff 
116 N.Y.S.. 389,132 App.Div. 139]; In 
re Nevins, 43 A. 996, 192 Pa. 258. 


[a] Intention showun.—(1) A will 
reciting that the testator and father 
gave to a daughter the income from 
a certain amount of bonds during her 
life, and on her death the principal 
to be divided between the children of 
the daughter equally, and appointing 
executors and trustees to carry out 
the terms of the trust, showed an in- 
tention to have the amount of the 
bonds held in trust for the daughter 
for life and have the principal paid to 
the persons named in the will, where 
there was no evidence that the trust 
had been set up by the testator and 
father as referred to in the will, or 
that the daughters had received any 
income from the bonds mentioned in 
the will. In re Sholtes’ Will, 236 N.Y. 
S. 218, 184 Mise. 558. (2) A will 
devising one-fifth part of an estate to 
a devisee for life, remainder to be dis- 
tributed by the executor to other dev- 
isees, devised such part to the execu- 
tor in trust for the life tenant with 
remainder to other devisees. Holland 
v. Holland’s Ex’r and Trustee, 38 S.W. 
(2d) 967, 238 Ky. 841. (3) ‘The tes- 
tator gave to his wife, in lieu of 
dower, the income of his estate, and 
provided that, on her remarriage or 
death, the property should go to his 
children. He gave all his property to 
his wife, appointed executrix, and to 
his brother, appointed executor, in 
trust for the payment of the legacies 
specified, with power to sell any part 
of the real estate devised. It was 
held to create a valid trust, and the 
executrix and executor held the prop- 
erty in trust, until the death or re- 
marriage of the wife, paying to her 
the profits of the estate. Doscher v. 
Wyckoff, 113 N.Y.S. 655, 63 Misc. 414 
[aff 116 N.Y.S. 389, 132 App.Div. 139]. 


[b] Consideration of other parts 
of will.—‘That testator had distribut- 
ed another trust fund, the subject of 
a similar deed of trust, in absolute 
transfers to each of the four children 
beneficiaries of the residuary clause 
of the will in equal parts does not 
make for a construction of similar in- 
tent with respect to the fund here in- 
volved; rather does it point to an in- 
clination of the donor’s mind to re- 
frain from a distribution of this fund 
in absolute gifts by way of legacies 
in equal parts of the whole, since it 
must be agreed that one who made 
his intent so apparent as to the dispo- 
sion of the smaller fund would not 
Jeave to the refinements of subtle 
arguments the rights of children to 


an unconditional bequest.” Bowers v. 
Bowers, 171 N.Y.S. 1018, 1015, 104 
Misc. 101. 

Farmers’ Loan & 


96. Close v. 
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execution. 
In order 


Of course, 


Trust Co., 87 N.E. 1005, 195 N.Y. 92. 


[a] Where intent to create trust 
appears, a statute, providing that all 
devises of real estate shall pass the 
whole estate, without words of in- 
heritance, unless it appears by a de- 
vise or otherwise that the testator 
intended to devise a less estate, will 
not defeat a devise in trust. In re 
Nevins, 43 A. 996, 192 Pa. 258. 


Statutory purposes for which trust 
may ke created see supra § 1823. 


Validity of testamentary trusts see 
passim §§ 1821-1854. 


97. Cal.—In re Doane’s Estate, 213 
Peps OOO al a2 inere: ineramss: 
Hstate, 285 P. 365, 104 Cal.App. 1; In 
re Ogden’s Estate, 248 P. 680, 78 Cal. 
App. 412. 


Ill.— Department of Public Works 
and Buildings v. Porter, 158 N.E. 366, 
oat wile eee 


Ky.—Bowman v. Bowman, 269 S.W. 
289, 207 Ky. 397. 2 


Neb.—Bauermeister v. McDonald, 
247 N.W. 424, 124 Neb. 142 [den reh 
and mod 245 N.W. 403]. 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421. 


Tex.—Adams v. Williams, 248 S.W. 
673, 112 Tex. 469. 


[a] Some expression of intent 
necessary.—In re Doane’s Estate, 213 
P. 53, 190 Cal. 412. 


[b] Disclosed intention required. 
—In re Ingram’s Estate, 285 P. 365, 
104 Cal.App. 1; Adams v. Williams, 
248 S.W. 678, 112 Tex. 469. 


98. In re Ogden’s Estate, 248 P. 
680, 78 Cal.App. 412; Bowman vy. Bow- 
man, 269 S.W. 289, 207 Ky. 397. 


“It may be that the testatrix in- 
tended to create a trust, but the ques- 
tion for the court to determine is not 
what she intended to declare in her 
will, but what she intended by what 
she did declare therein.” In re Og- 
den’s Estate, 248 P. 680, 681, 78 Cal. 
App. 412. 


“We must gather his intention from 
the language used, not to supply 
words to express a Supposed inten- 
tion.’ Bowman v. Bowman, supra. 


99. In re Doe’s Will, 212 N.W. 781, 
192 Wis. 333. 


1. In re Doe’s Will, supra. 


2. Brown v. Brown, 137 Mass. 539; 
Goodwin v. Ross, (Mo.) 193 S.W. 573. 


[a] Property expressly devised 
absolutely.—A will does not create 
a trust in favor of the testator’s chil- 
dren where all his property has been 
expressly devised to his wife. Good- 
win v. Ross, (Mo.) 193 S.W. 573. 


3. Perkins v. Safe Deposit & Trust 
Co. of Baltimore, 113 A. 877, 138 Ma. 
299; 


4 Kirk v. Kirk, 166 IllApp. 25; 
Matter of Bogart, 60 N.Y.S. 496, 43 
App.Div. 582 [resettlement den 61 
N.Y.S. 671, 46 App.Div. 240]. See al- 


[§ 1829 


any intent to create a trust, no trust ean be held to 
have been created.’ : 
tention to create a trust estate is present, it must 
be presumed that the testator had full knowledge of 
the statutes of the state in force at the time of the 
The fact that the testator designated the 
purpose for which a legacy must be used does not 
necessarily indicate an intention to create a trast.* 
So the mere expression of the motive in making a be- 
quest must be distinguished from such intention,’ as 


In determining whether the in-. 


so Randall v. Randall, 25 N.E. 780, 135 
Ill, 398, 25 Am.S.R. 373; Pitts v. Mil- 
ton, 77 N.E. 1028, 192 Mass. 88, 116 
Am.S.R. 223, 11 Prob.Rep.Ann. 574; 
Johnston v. Hughes, 80 N.E. 373, 187 
N.Y. 446, 12 Prob.Rep.Ann. 409; Sea- 
monds v. Hodge, 15 S.E. 156, 36 W.Va. 
304, 82 Am.S.R. 854. 


[a] Purpose the benefit of the 
donee.—(1) Where a gift is ex- 
pressed to be for a certain purpose 
and that purpose is the benefit solely 
of the beneficiary, he is entitled to 


‘the gift without applying it to the 


purpose. In re Cameron, 26 Ch.D. 19 
(direction to carry on _ business); 
Stokes v. Cheek, 28 Beav. 620, 54 Re- 
print 504; Re Browne, 27 Beav. 324, 
54 Reprint 127; Re Skinner, 1 Johns. 
&H. 102, 70 Reprint 679; Apreece v. 
Apreece, 1 Ves.&B. 364, 35 Reprint 
142 (to buy.a ring). (2) “These cas- 
es rest on the principle that the courts 
will not compel that to be done which 
the legatee may undo the next mo- 
ment.” Jarman Wills p *368. 


[b] Words “for the support of 
himself and family” merely expressed 
the purpose which moved the testator 
to make the devise, and did not create 
a trust in favor of such family. Kirk 
v. Kirk, 166 Ill.App. 25. 


To corporation or association for 
cortain purpose see infra § 1830 text 
and notes 42—45. 


5. Md.—Williams v. Committee of 
Baptist Church, 48 A. 930, 92 Md. 497, 
54 L.R.A. 427. See Gischell v. Ball- 
man, 101 A. 698, 131 Md. 260 (direct- 
ing an older son to look after and 
advise a younger son was just an ex- 
pression of interest of the father for 
the welfare of his young son). 


Mass.—Aldrich v. Aldrich, 51 N.E. 
449, 172 Mass. 101; Sturgis v. Paine, 
16 N.E. 21, 146 Mass. 354. 


N.J.—Elkinton’s Ex’r y. Elkinton, 
(Ch.) 18 A. 587 (where the testator 
bequeathed money “unto my daugh- 
ter-in-law . . . (wife of my son 
{[J]), and to her children by the said 
[J] _. . . for the support and good 
of the family, the said [J] included. 
The said moneys, however, not to be 
held at the disposal of the said [J],” 
and it was held that the money should 
be paid to the mother and her children 
or their guardians, the language ex- 
pressing the motive for the bequest). 


N.Y.—Matter of Bogart’s Will, 60 
N.Y.S. 496, 48 App.Div. 582 [resettle- 
Spe den 61 N.Y.S. 671, 46 App.Div. 


W.Va.—Baker’s Ex’rs v. Baker, 44 
S.E. 174, 58 W.Va. 174; Seamonds v. 
Hodge, 15 S.H. 156, 36 W.Va. 304, 32 
Am.S.R. 854; Wilmoth v. Wilmoth, 
12 S.E. 731, 34 W.Va. 426. 


Eng.—In re Hill, [1923] 2 Ch. 259, 
264; Brown v. Casamajor, 4 Ves.Jr. 
498, 31 Reprint 255. 


“The Court . . . isnot too astute 
to construe an expression of motive 
as an intention to create a trust.” 
In re Hill, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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must also the gift of an estate upon condition,® or 
charged with some burden, such as the support of 
Where a will leaves it doubtful whether 
it was intended to encumber a gift with a trust, or in 
any way restrict it, the construction most favorable 
to the beneficiary will be adopted.® 
’ expression of a belief that the devisee will do jus- 
tice with regard to certain persons,? 


another.’ 


WILLS 


Thus the mere 


of a desire that 


a certain disposition of the property should be made 


by the beneficiary,!° of an expectation that the tes- 
tator’s wishes would be followed,!! of certainty that 
the beneficiary would aid the testator’s relatives in 
case of need,” or of a suggestion that the property 
bestowed be used for certain purposes,1? does not 
necessarily indicate an intention to create a trust. 


fa] Tllustrations.—(1) A gift to 
enable a legatee to confer bounty on 
others is not a trust, but a beneficial 
' legacy to her. Baker’s Ex’rs v. Bak- 
er, 44 S.E. 174, 58 W.Va. 165. (2) 
Where the will gave to the testator’s 
wife “all my estate 5 for the 
purpose of raising her children, to 
have and to hold for her and her heirs 
forever,’ no trust is created. Sea- 
monds v. Hodge, 15 S.E. 156, 36 W.Va. 
304, 32 Am.S.R. 854. (8) A testator, 
who died in 1921, by his will made in 
1913 bequeathed the residue of his 
personal estate in equal shares to his 
brother and sisters therein named 
“for the benefit of themselves and 
their respective families.” The testa- 
tor had only two brothers and three 
sisters. One of the legatees prede- 
ceased the testator and left children; 
of the other four, two had children: 
another was married and had no chil- 
dren, and another was a spinster. It 
was held that the testator did not in- 
tend to create any trust, and that the 
language used by him must be read 
as expressing the motive and purpose 
of the gifts, and not as cutting down 
the extent of the legatees’ interests; 
that therefore the four legatees who 
survived the testator took their four 
fifths absolutely, and the remaining 
fifth in the circumstances was un- 
disposed of. In re Hill, [1923] 2 Ch. 
259. 


6. See infra § 1842. 


7, Conditions and charg’es see in- 
fra § 1842. 


8. In re Heywood’'s BHstate, 82 P. 
755, 148 Cal. 184,-11 Prob.Rep.Ann. 
B51 Fe MENORA Ven LOR D.Ol) Sav OD) LOZ 
Tenn. 77, 4 Prob.Rep.Ann. 476. But 
see Aldrich v. Aldrich, 12 R.I. 141 
(in case of doubt, clause construed to 
create a trust). 


[a] Independent bequest of sur- 
plus.—Where a will made bequests to 
various legatees, the share of one of 
them being given in trust for his use 
during life, with remainder to his 
widow and children, and a subsequent 
clause provided that in case of a 
deficiency the legacies should be paid 
pro rata, and, in case of a surplus, 
it should be divided between those 
named in the will in the proportion 
which the estate bore to their respec- 
tive legacies, it was held that that 
part of the surplus proportion belong- 
ing to the legatee whose first legacy 
was given in trust went to the legatee 
absolutely, the bequest of the surplus 
being an independent legacy. Fox v. 
Fox, 50 S.W. 765, 102 Tenn. 77, 4 Prob. 
Rep.Ann. 476. 


[b] Remainder not in trust.—A 
will creating a trust in favor of the 
testator’s daughter, and providing 
that in case of the death of the 
daughter without issue the property 
should be “divided’’ among certain of 


ate it.19 


the testator’s relatives, did not create 
a trust as to the relatives specified, 
but constituted a direct devise to 
them in the event of the testator’s 


death. In re Heywood’s Hstate, 82 P. 
iop! 148 Cal. 184, 11 Prob.Rep.Ann. 
357. 


aoataet words see infra §§ 1832, 


9. Cheston y. Cheston, 43 A, 768, 
89 Md. 465, 4 Prob.Rep.Ann. 716; 
Hill v. Page, (Tenn.Ch.A.) 36 S.W. 
735. See infra § 1833. 


10. In re Marti’s Estate, 61 P. 964, 
gre 1071, 182 Cal. 666. See infra § 


11. Fairchild v. Edson, 48 N.E. 
541, 154 N.Y. 199, 61 Am.S.R. 609 
[rearg den 49 N.E. 1096, 154 N.Y. 768]. 
See infra § 1833. 


12. Toms v. Owen, 52 F. 417. 


13. Williams. v. Committee of 
Baptist Church, 48 A. 930, 92 Md. 497, 
54, _L.R.A. 427; Poor v. Bradbury, 81 
N.E. 882, 196 Mass. 207, 13 Prob.Rep. 
Ann. 87. See infra § 1833. 


14. Parks v. Lefeber, 20 P.(2d) 
184, 163 Okl. 6; Parks v. Lefeber, 20 
P.(2d) 179, 162 Okl. 265. 


Testamentary powers see infra §§ 
1925-1966. 


15. Haskell v. Staples, 100 P. 148, 
116 Me. 108, L.R.A.1917D 819 


[a] Thus, where a festator in the 
same clause bequeathed five hundred 
dollars to his executor and left the 
residue in trust to the executor to be 
distributed as he pleased, the making 
of the absolute gift shows an inten- 
tion that the residue was not intended 
as an absolute gift, but as a gift in 
trust. Haskell v. Staples, 100 A. 148, 
116 Me. 103, L.R.A.1917D 819. 


16. Declaration of trusts general- 
ly see Trusts §§ 46-58. 


17. Bennett v. Baltimore Humane 
Impartial Soc., etc., 45 A. 888, 91 Md. 
10. 


18. U.S.—Colton v. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Ed. 138 


Cal.—In re McCray’s Bstate, 
P. 647, 204 Cal. 399; In re Shaw’s Es- 
tate, 246 P. 48, 198 Cal. 352; In re 
Doane’s Estate, 213 P. 58, 190 Cal. 412; 
In re Heywood’s Hstate, 82 P. 755, 148 
Cal. 184, 11 Prob.Rep.Ann. 357; In re 
Ingram’s Estate, 285 P. 365, 104 Cal. 
App. 1 

Conn.—Ryder v. Lyons, 82 A. 573, 
85 Conn. 245; Hughes v. Fitzgerald, 
es 694, 78 Conn. 4, 10 Prob.Rep.Ann. 


D.C.—Wilson v. Snow, 35 App.D.C. 
562 [aff 33 S.Ct. 487, 228 U.S. 217, 57 
L.Ed. 807]. 


Hawaii.—Kinney v. Robinson, 
Hawaii 246 [quot Cyc]. 
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That a power of disposition is given to the trustee 
does not prevent a devise or bequest from being con- 
sidered a trust if it was the testator’s intention to 
ereate a trust.+4 
sion for a particular legatee is held to indicate an 
intention on the part of ‘the testator not to bequeath 
the beneficial interest in other property, the legal 
title to which is also given to the same legatee.*® 


_[§ 1830] (38) Language 
General. While a testamentary trust may be cre- 
ated by the use of appropriate technical words,1? no 
particular or technical form of words is necessary? 
nor does any particular language necessarily ¢re- 
-Whether or not it ats is to be determin- 


Making other and separate provi- 


of Creation!*—(a) In 


Ill.—Haight v. Royce, 113 N.E. 71, 
274 *Tliy 1623 


€ v. Thompson, 148 
pe 1035, 167 Tore 1, Ann.Cas.1917A 
1216 


Ky.—Patrick v. Patrick, 122 S.W. 
159, 135 Ky. 307%. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74. 


Mass.—Robinson v. Cogswell, 78 N. 
BH. 389, 192 Mass. 79. 


Mich.—Grand Rapids Trust Co. v. 
Herbst, 190 N.W. 250, 220 Mich. 321. 


N.Y.—Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468; Steinhardt v. Cunning- 
ham, 29 N.E. 100, 130 N.Y. 292; Tobias 
v. Ketchum, 32 N.Y. 319; In re Has- 
brouck, 138 N.Y.S. 620 153 App.Div. 
394 [appeal dism 102 N.E. 1104, 208 
N.Y. 586]; Brooklyn Trust Co. v. 
Kernan, 177 N.Y.S. 717, 108 Mise. 452 
[aff 180 N.Y.S. 931, 190 App.Div. 959]; 
In re Campbell’s Will, 150 N.Y.S. 416, 
87 Misc. 83, 12 Mills Surr. 418. 


N.C.—Savings Bank & Trust Co. v. - 
Johnson, 84 S.E. 355, 168 N.C. 304; 
Haywood v. Wright, 67 S.H. 982, 152 
N.C. 421. 


Ohio.—Hess v. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


Pa.—In re Pollock’s Estate, 159 A. 
555, 806 Pa. 301; Schuldt v. Reading 
Trust;iCo., 113, 7;As 4545, 22.70) Pac oOs 
In re Gilbert’s Estate, 79 A. 715, 230 
Pa. 502; In re Sheets’ Estate, 52 Pa. 
257; Ball v. Weightman, 30 Pa.Dist. 
te Zerger's Estate, 138 Pa.Dist.&Co, 


Tex.—Adams v. Williams, 248 S.W. 
673, 112-Tex. 469; McMullen v. Sims, 
(Commn. App.) 37 S.W.(2d) 141 [rev 
(Civ.App.) 22 S.W.(2d) 313]; Paton 
v. Baugh, (Civ.App.) 265 S.W.. 250; 
Hunt v. Dallas Trust & Savings Bank, 
(Civ.App.) 2387 S.W. 605 [error re- 
fused]. 


Utah.—In re Dewey’s Estate, 143 
ree 124, 45 Utah 98, Ann.Cas.1918A 


Va.—Thomas v. House, 134 S.E. 673, 
145 Va. 742. 


Wis.—Otjen v. Frohbach, 
832, 148 Wis. 201. 


[a] Stated otherwise.—No techni- 
cal language or set form of words is 
necessary. In re McCrary’s Estate, 
268 P. 647, 204 Cal. 399. 


[b] It is sufficient to create a tes- 
tamentary trust that the will as a 
whole showed a purpose of creating 
it, although no special words be used. 
Por v. Lyon, 82 A. 573, 85 Conn. 


134 N.W. 


19. Brooklyn Trust Co. v. 
177 N.Y.S. 717, 108 Misc. 
N.Y.S. 931, 190 App.Div. 


Kernan, 
452 [aff 180 
959]. 
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ed in each case from all the circumstances in accord- 
ance with the seeming intention of the testator.?° 
An express trust may be created by any language 
which shows the testator’s intention to give the legal 
interest in the property devised to one, and the eq- 
uitable interest in the same property to another.?? 
While a disclosed intention to create a testamentary 


Qo : 


trust is indispensable,?” it is not essential that such 
intention be manifested by express terms.?° 
immaterial that the language used is inartificial,?* 
ungrammatieal,?®> and devoid of technical terms,*°® 
provided the intention to create a testamentary trust 
appears from a reasonable construction of the lan- 


20. 
supra. 

Necessity for intention to create 
trust see infra § 1829. 


21. In re Shaw’s Estate, 246 P. 48, 
198 Cal. 352; In re Ingram’s Estate, 
285 P. 365, 104 Cal.App. 1; McMullen 
v. Sims, (Tex.Commn.App.) 37 S.W. 
Sts 141 [rev (Civ.App.) 22 S.W.(2d) 
Sl ous 

22. Necessity for intention see su- 
pra § 1829. 

23. Cal.—In re Ingram’s Estate, 
285 P. 365, 104 Cal.App. 1. 

Hawaii.—Kinney v. Robinson, 
Hawaii 246. 


Mich.—Grand Rapids Trust Co. v. 
Herbst, 190 N.W. 250, 220 Mich. 321. 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421. 


Tex.—Adams v. Williams, 248 S.W. 
673, 112 Tex. 469; Hunt v. Dallas 
Trust & Savings Bank, (Civ.App.) 237 
S.W. 605 [error refused]. 


24. In re Ingram’s Estate, 285 P. 
365, 104 Cal.App. 1. 


Brooklyn Trust Co. v. Kernan, 
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25. In re Ingram’s Estate, supra. 
26. In re Ingram’s Hstate, supra. 
27. In re Ingram’s Estate, supra; 


In re Dewey’s Estate, 143 P. 124, 45 
Utah 98, Ann.Cas.1918A 475. 


28. Adams y. Williams, 
673, 112 Tex. 469. 

29. In re Wrenshall’s Estate, 
Pa.Super. 258. 

30. In re Leonard, 113 N.E. 491, 
218 N.Y. 513. 

81. In re Leonard, supra; Close v. 
Farmers’ Loan & Trust Co., 87 N.E. 
1005, 195 N.Y. 92, 14 Prob.Rep.Ann. 
160. 


Trust implied from duties see infra 
1849. 


248 S.W. 


72 


§ 
32. Lossie v. Central Trust Co. of 
Owensboro, 292 S.W. 338, 219 Ky. 1. 


Use of word “trust” or “trustee” 
see infra § 1831. 


33. U.S.—Inglis v. Sailor’s Snug 
Harbour, 3 Pet. 99, 7 L.Ed. 617. 


Cal.—_In re Heywood’s Estate, 82 
P. 755, 148 Cal. 184, 11 Prob.Rep.Ann. 
357; In re Reith’s Estate, 77 P. 942, 
144 Cal. 314, 10 Prob.Rep.Ann. 206. 


Conn.—Hughes v. Fitzgerald, 60 A. 
694, 78 Conn. 4, 10 Prob.Rep.Ann. 644. 


Gaz—Sanders v.. Hinton, 156 SE. 
812, 171 Ga. 702; Freeman v. Brown, 
41 $.E. 385, 115 Ga. 23. 

Hawaii.—Kinney v. 
“Hawaii 246, 254 [quot Cyc]; 
Est., 19 Hawaii 78. 


Ill.—Comstock v. Redmond, 96 N. 
HH. 10738, 252 Ill. 522. 
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cixreunstanees.7® 


Las 


Ind.—Allen v. McGee, 62 N.E. 1002, 
158 Ind. 465, 7 Prob.Rep.Ann. 498; 
Haskell v. Alexander, 24 N.E. 325, 134 
Ind. 548; Elliott v. Elliott, 20 N.E. 
264, 117 Ind. 380, 10 Am.S.R. 54; An- 
derson v. Crist, 15 N.E. 9, 113 Ind. 65. 


Iowa.—Sherlock vy. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216; Quinn v. Shields, 17 N.W. 487, 
62 Iowa 129, 49 Am.R. 141. 


Ky.—Ewering v. Ewering, 251 S.W. 
645, 199 Ky. 450; Martin v. Palmer, 
234 S.W. 742, 193 Ky. 25; Patrick v. 
Patrick 22h SeWiirkoy, doom cyan oO: 
Cryer v. Cooper, 2 B.Mon. 293; O’Reil- 
ay aa McK lerna 13 S.W. 360, 11 Ky. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Clifford v. Stewart, 49 
A. 52, 95 Me. 38. 


Mass.—Sherwin v. Smith, 185 N.E. 
17; Casey v. Genter, 176 N.E. 782, 276 
Mass. 165; Robinson v. Cogswell, 78 
N.E. 389, 192 Mass. 79; McCurdy v. 
McCallum, 72 N.H. 75, 186 Mass. 464; 
O’Rourke v. Beard, 23 N.E. 576, 151 
Mass. 9; Blake vy. Déxter, 12 Cush. 
. And see Minot v. Parker, 75 N. 
EH. 149, 189 Mass. 176, 11 Prob.Rep. 
Ann. 188, 


Minn.—In re Shanahan’s Estate, 92 
N.W. 948, 88 Minn. 202. 


N.H.—Pembroke Academy v. Epsom 
School Dist., 75 A. 100, 75 N.H. 408, 
387 L.R.A.N.S. 646; Foster v. Willson, 
ie 1003,, 68 N.H..241, 73 Am.S.R. 


N.Y.—In re Leonard, 113 N.E. 491, 
218 N.Y. 513; Close v. Farmers’ Loan 
&) Brust Co5 787 ANE. 005,095. News 
92, 14 Prob.Rep.Ann. 160; Collester 
v. Fossett, 57 N.H. 490, 163 N.Y. 281, 
79 Am.S.R. 586 [rearg den 57 N.E. 
1107, 163 N.Y. 610]; Tobias v. Ketch- 
QI) '32 N.Y. 13293) Day, v.,.Roth, 18, Ne 
Y. 448; Mullins v. Mullins, 29 N.Y.S. 
961, 79 Hun 421; Hagerty v. Hagerty, 
9 Hun 175; Woodward v. James, 7 N. 
Y.St. 411, 44 Hun 95 [mod on other 
grounds 22 N.E. 150, 115 N.Y. 346]; 
In re Gambrill’s Will, 238 N.Y.S. 554, 
135 Mise. 516; In re May’s Estate, 185 


N.Y.S. 284, 118 Misc. 634; In re Hel- 
ler’s Will, 149 N.Y.S. 122, 86 Misc. 
148, 12 Mills Surr. 237; Bowers v. 


Smith, 10 Paige 198; Hoxie v. Hoxie, 
7 Paige 187; Stubbs v. Stubbs, 4 Redf. 
Surr. 170. 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421; Haywood v. Wa- 
chovia L. & T. Co., 62 S.E. 915, 149 
N.C. 208; Blackburn vy. Blackburn, 
13 S.B. 937, 109 N.C. 488. 


Ohio.—Hess vy. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


Okl.—Parks v. Lefeber, 20 P.(2d) 
179,° 162 Okl. 265; In re Friss’ Will 
and Hstate, 149 P. 1176, 45 Okl. 399. 


Pa.—In re Nevins’ Estate, 43 A. 996, 
192 Pa. 258; In re Sheets’ Hstate, 52 
Pa. Zoi; Heath We Knapp, 4) Pag gas: 
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guage of the will as a whole?® and. the surrounding 


In determining whether or not a 


trust has been created by a clause in a will, the par- 
ticular language involved should be read in connec- 
tion with the whole will.? 
er the language of a testamentary provision is suffi- 
cient to ereate a trust is to be determined by a con- ° 
sideration of the substance of such provisions®® and 
the duties and obligations imposed thereby.*+ 
is not created by a will by a mere reference there- 
in to one as trustee.*? 
where it clearly appears from the language used that 
such was the testator’s intention.** 


The question of wheth- 


A trust 
A trust is, however, created 
The words “to 


Zerger’s Estate, 13 Pa.Dist.&Co. 103; 
Ball v. Weightman, 30 Pa.Dist. 331; 
Gilbert’s Est., 19 Pa.Dist. 460; Show- 
er’s Hst., 13 Pa.Dist. 747; Neal’s Hst., 
13 Pa.Dist. 699; Schleicher’s HEst., 10 
Pa.Dist. 678; Anck’s Estate, 11 Phila. 
118, 33 Leg.Int. 54. 

Porto Rico.—Asociacion de Senoras, 


ole v. Martinez, 2 Porto Rico Fed. 


Tenn.—Stratton vy. McKinnie, (Ch. 
A.) 62 S.W. 636. 
Tex.—McMullen v. Sims, (Commn. 


App.) 37 S.W.(2d) 141 [rev (Civ.App.) 
22 S.W.(2d) 3131; Hunt v. Dallas 
Trust & Savings Bank, Civ.App.) 237 
S.W. 605 [error refused]. 


W.Va.—Dearing v. Selvey, 
478, 50 W.Va. 4. 


Wis.+Holmes vy. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. 


Eng.—Crockett v. Crockett, 1 Hare 
451, 28 Eng.Ch. 451, 66 Reprint 1109. 


[a] Tilustrations.—(1) A devise to 
trustees for the benefit of designated 
children “or their heirs.” O’Rourke 
v. Beard, 23 N.E. 576, 151.Mass. 9. (2) 
A devise to a bishop for the education 
of priests. In re Shanahan’s Estate, 
92 N.W. 948, 88 Minn. 202. (3) A be- 
quest to a legatee, to be equally di- 
vided between the legatee’s children, 
the legatee to take a child’s part. 
Freeman v. Brown, 41 S.E. 385, 115 
Ga 23. (4) As gifts to. ca wike: ete 
have and to use as she may think 
proper for herself and my children.” 
Elliott v. Elliott, 20 N.E. 264, 117 Ind. 
380, 10 Am.S.R. 54. (5) A devise to 
a devisee, with a provision that, in 
case she sells the property, she shall 
pay a certain amount to another from 
the proceeds of the sale. Haskett v. 
Alexander, 34 N.E. 325, 134 Ind. 543. 
(6) A bequest to an executor to invest 
certain money for the benefit of an 
indicated beneficiary. Dearing v. Sel- 
vey, 40 S.E. 478, 50 W.Va. 4. (7) A 
bequest to one for herself and her 
three children. Stratton v. McKinnie, 
(Tenn.Ch.A.) 62 S.W. 636. (8) A gift 
to a wife, to use so much of the prop- 
erty bequeathed for the support of 
the testator’s niece “as she should, 
from time to time, in her discretion, 
think best to do.’’ Collister v. Fas- 
sitt, 57 N.E. 490, 168 N.Y. 281, 79 Am. 
S.R. 586 [rearg den 57 N.BE. 1107, 163 
N.Y.) 610]. ((9)' (AS. gift? toisdones he 
paying the testator’s debts.” Wright 
v. Wilkin, 2 B.&S. 232, 110 B.C.L. 232, 
121 Reprint 1060. And see also So- 
hier v. Trinity Church, 109 Mass. 1; 
Stanley v. Colt, 5 Wall. (U.S.) 119, 18 
L.Ed. 502. (10) Giving to the tes- 
tatrix’s sister a cemetery lot in full 
property, then giving to such sister 
“during her lifetime the interest of 
any moneys deposited in different 
Savings banks in the city of New 
York,” leaving to the sister certain 
items of jewelry, household furniture, 


40 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be held and enjoyed” by the beneficiary, when used 
alone and without qualification, do not necessarily 
create a trust,?4+ nor do the words “for use of.”°° A 
gift to the testator’s son, “in trust to my executors,” 
does to the legatee absolutely, free from any trust;*°® 
and a will devising land to the testator’s wife for 
life “in trust by her for the benefit of” certain bene- 
ficiaries, and directing that after her death it be sold 
and the proceeds divided between the beneficiaries, 
but not naming any purpose of a trust, does not cre- 
ate a trust.27 Where a bequest is made “upon trust 
however, to apply the income therefrom, 
ereated.?® Wherever a prior disposition of the prop- 


etc., with provision that at the death 
of the sister the capital of the amount 
of testatrix’s estate was to be divided 
in equal parts between her nephews 
and nieces, the sons and daughters 
of such sister. In re May’s Estate, 
185 N.Y.S. 284, 113 Mise. 634. (11) ‘‘T 
devise and bequeath to my wife, in 
trust for our granddaughter, my 
house and lot, etc. [enumerating all 
of the testator’s property], to have 
and to hold all the above property to 
the sole and proper use of same in 
trust for our granddaughter, and I 
name my wife administrator of the 
above property during her lifetime. 
On the death of my wife (should I be 
first deceased) all property, etc., re- 
maining, I give, devise, and bequeath 
to our granddaughter for her sole 
use and benefit.”” Martin v. Palmer, 
234 S.W. 742,193 Ky. 25. (12) A pro- 
vision of a will directing the conver- 
sion of the estate into money and dis- 
tribution among certain persons, but 
directing that the interest only on 
certain shares shall be paid to them 
for life, and upon their death that 
the principal shall go to designated 
persons. In re Leonard, 113 N.E. 491, 
218 N.Y. 5138. (13) <A will giving 
property to the testator’s niece in 
trust to pay the income from twenty 
thousand dollars to the testatrix’s 
brother, during his lifetime. In re 
Gambrill’s Will, 238 N.Y.S. 554, 135 
Misc. 516. (14) A devise or bequest 
to the testator’s sons and their wives 
“for the use, benefit and support of 
such legatees and their children.’ Al- 
len v. McGee, 62 N.E. 1002, 158 Ind. 
465, 7 Prob.Rep.Ann. 498. (15) A de- 
vise to testator’s son, but declaring 
that the property should be kept to- 
gether until the death or remarriage 
of testator’s wife, and that the son 
should remain with the family and 
manage the estate until the wife’s 
death or remarrige, when the property 
should pass as provided for. Patrick 
v. Patrick (Ky.) 122 S.W. 159, 135 
Ky. 307 (holding that the wife was 
the beneficiary of the entire estate 
for life or during widowhood, with 
remainder to the son, who took the 
title as trustee for the wife). 


{b] Construction of other wills.— 
(1) Whether a trust is created by a 
particular will depends upon a con- 
struction of the language of that par- 
ticular will, and not upon a construc- 
tion placed by judges upon other wills 
more or less similar in terms. See 
McCurdy v. McCallum, 72 N.E. 75, 186 
Mass. 464. (2) “You must take the 
will which you have to construe and 
see what it means, and if you come 
to the conclusion that no trust was 
intended, you say so, although previ- 
ous judges have said the contrary on 
some wills more or less similar to the 
one which you have to construe.” 
In re Hamilton, [1895] 2 Ch. 370, 373 
(per Lindley, L. J.). 


[c] Devise to “guardians” of in- 
competent.—A clause in the will ap- 
pointing a son and daughter as guard- 
ians over an incompetent son, to pay 
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him the income or such portions 
thereof of his share as they might 
deem necessary, used the word 
“suardians” as equivalent to “trus- 
tees,” and placed the property of the 
incompetent son in trust. Ewering v. 
Ewering, 251 S.W. 645, 199 Ky. 450. 


{d] Setting aside fund.—Provision 
of will that sufficient sum be set aside 
from residue and invested in govern- 
ment bonds to bring in amount of 
yearly tax, to which residuary devi- 
see’s portion of estate was made sub- 
ject for testatrix’ parents, created 
trust in such fund. Casey v. Genter, 
176 N.E. 782, 276 Mass. 165. 


[e] Devise to be used only for 
educational purpose.—A devise which 
was in the words, “The rest and res- 
idue I direct to be equally divided be- 
tween (named grandnephews and 
grandniece), to be used only for edu- 
cational purpose,” created a trust for 
educational purposes, not an absolute 
gift, since the words “to be used only 
for educational purposes” are positive 
and unequivocal, importing a mandate 
rather than a request, the testatrix’ 
purpose being emphasized by the word 
“only,’’ which in its ordinary signifi- 
cation excludes every other use, and 
being expressed too clearly to permit 
the operation of the presumption ex- 
isting against intestacy when lan- 
guage is doubtful in meaning. Sher- 
win v. Smith, (Mass.) 185 N.E. 17. 


Kee tte bts words see infra §§ 1832- 
one 


34. Justus’ Succession, 12 So. 130, 
45 La.Ann. 190. And see Pell vy. Fol- 
ger, 23 N.Y.S. 42, 68 Hun 443. 


S5. Succession of Feitel, 
145, 176 La. 543. 


[a] Thus a devise of land to a 
named person for use of herself and 
son, realty not to be sold nor mort- 
gaged for ten years after the testa- 
tor’s death, is not a devise in trust. 
Succession of Feitel, 146 So. 145, 176 
La. 543 (“The word ‘use,’ as here used, 
is synonymous with benefit or advan- 
tage’). 


36. Denfield, Petitioner, 
1018, 156 Mass. 265. 


37. Ukiah Bank v. Rice, 76 P. 1020, 
143 Cal. 265, 101 Am.S.R. 118, 9 Prob. 
Rep.Ann. 145, 


38. In-re Abbe’s Estate, 245 N.Y. 
S. 291, 138 Misc. 210. 

39. Haight v. Royce, 113 N.E. 71, 
274 Ill. 162. 

Repugnant provisions see infra § 
1848. 

40. Haight vy. Royce, 113 N.E. 71, 
PATA OU Rea ip 


41. O’Brien v. 
D.C. 183, 285 EF. 9 


42. Conn.—Pierce y. Phelps, 52 A. 
612, 75 Conn. 83. 


La.—Hutchinson’s Succession, 
So. 639, 112 La. 656. 


146 So. 


30 N.E. 


A aaa taale 52 App. 
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erty imports absolute and uncontrolled ownership,*® 
and also wherever a clear discretion and choice to act 
or not to act is given,*® equity will not construe a 
trust from the language employed. To create a pri- 
vate trust the language must charge the trustee with 
a duty rather than discretion, or option to act or not 
to act as to him may seem best.*? 
made to a certain corporation or association, which is 
charged under the will to use it for certain purposes, 
for the accomplishment of which the corporation or 
association was formed, the gift is construed as ab- 
solute, and not in trust,*? and this has been held to be 
true even though the devise is technically in the form 


Where a gift is 


Md.—Home for Incurables of Bal- 
timore City v. Bruff, 153 A. 403, 160 
Md. 156; President & Council of Mt. 
St. Mary’s College v. Williams, 103 
A. 479, 132 Md. 184; Conner v. Trinity 
Reformed Church of Boonsborough, 
Washington County, 99 A. 547. 129 Md. 
360; Doan v. Vestry of Parish or As- 
cension, 64 A. 314, 103 Md. 662, 115 
ATORS SR.) poop l,i RAC IN Sel luo eset: 
Prob.Rep.Ann. 262; Woman’s Foreign 
Missionary Soc. v. Mitchell, 48 A. 737, 
93, Md.5199; (53. du-RA. OTL 


Minn.—In re Henrickson’s Estate, 
203 N.W. 778, 163 Minn. 176; In re 
Little’s Estate, 173 N.W. 659, 143 
Minn. 298. 


N.Y.—Sherman v. Richmond Hose 
Co. No. 2, 130 N.E. 612, 230 N.Y. 462; 
In re Durand, 87 N.E. 677, 194 N.Y. 
477; Johnston v. Hughes, 80 N.E. 373, 
187 N.Y. 446, 12 Prob.Rep.Ann. 409; 
In _ re Griffin’s Will, 60 N.E. 284, 167 
N.Y. 71; Bird v. Merklee, 37 N.E. 645, 
144 N.Y. 544, 27 L.R.A. 423; Wetmore 
v. Parker, 52 N.Y. 450; Hasbrouck v. 


Xe 904, 12 App.Div. 271 [aff 54 
N.E. 1089, 159 N.Y. 557]; In re Du- 
rand, 107 N.Y.S. 393, 56 Misc. 235, 6 
Mills Surr. 269; Morgan v. Durand, 
101 N.Y.S. 1002, 51 Misc. 523; Mat- 
ter of Daniels’ Estate, 84 N.Y.S. 684, 
41 Misc. 299, 4 Mills Surr. 38. 


S.D.—In re Havesgaard’s Estate, 
238 N.W. 130, 59 S.D. 26. 


Wis.—Danforth vy. Oshkosh, 97 N. 
W. 258, 119 Wis. 262. 


“Where a legacy or devise is given 
to a corporation for the express pur- 
pose of carrying out any of its cor- 
porate functions, such donation will 
not be regarded as creating a trust 
unless the intention to create a trust 
be clear, but as a gift to the corpora- 
tion itself upon condition that it be 
applied to the particular corporate 
use.” Conner v. Trinity Reformed 
Church of Boonsborough, Washing- 
an County, 99 A. 547, 129 Md. 360, 
vo . 

[a] TIllustrations.—(1) Where a 
testator devises land to his executors 
in trust to sell the same and to pay a 
part of the proceeds to a charitable 
corporation, organized for the gratui- 
tous care of the sick, aged, infirm, 
and poor, for the benefit and use of the 
purgatorial fund of the corporation, 
no trust is created as to the corpora- 
tion, but there is an absoluce gift to 
it, not cut down by the statement 
that it is for the use and benefit of 
the purgatorial fund, which, in fact, 
had no_- existence. Johnston v. 
Hughes, 80 N.E. 373, 187 N.Y. 446 
(the use desired by the testator was 
not inconsistent with the object and 
purpose of the corporation). (2) A 
legacy to a fire Suppression company 
incorporated under L. (1873) ¢ 397%, 
to be devoted to the proper uses of 
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of a trust.43 


to the beneficiary.*® 
the duty imposed on an executor 


such company provided for by will 
Stating that, if the legacy should 
lapse or fail or for any cause not take 
effect in whole or in part, it should 
go to the named persons, did not cre- 
ate a trust, the title immediately vest- 
ing in the company. Sherman v. 
Richmond Hose Co. No. 2, 130 N.E. 
613, 230 N.Y. 462. (3) A bequest “in 
trust” to a religious corporation of 
the property of the testatrix with a 
direction that the property, consist- 
ing mainly of a farm, be converted 
into a fund, and only the income used 
for benevolent and religious purposes 
according to the corporation’s by- 
laws and practices, is an absolute 
bequest to it, and not a bequest in 
trust. In re Little’s Estate, 173 N. 
W. 659, 143 Minn. 298. (4) A bequest 
of an absolute gift to a legatee organ- 
ized to take and use gifts for religious 
and missionary purposes is not a be- 
quest in trust, although the legatee 
was directed how to use it. In re 
Henrikson’s Estate, 203 N.W. 778, 163 
Minn. 176. (5) A testator directed 
his executors, on the happening of 
certain events, to pay over his estate 
to the trustees of the University of 
Rochester, to be used for female edu- 
cation of high grade in the city of 
Rochester, under the management of 
such trustees, the institution to be 
made a part of said university or to 
be kept independent, as the trustees 
might determine. It is also provided 
that the estate should be held as a 
perpetual fund and-the income there- 
of to be devoted to the objects named. 
It was held that the gift was to the 
trustees in their corporate capacity, 
or to the University of Rochester ab- 
sgolutely, female education of a high 
grade being within the powers of the 
corporation, and that no trust was 
thereby created. In re Durand, 107 
N.Y.S. 393, 56 Mise. 235, 6 Mills Surr. 
269; Morgan v. Durand, 101 N.Y.S. 
1002, 51 Mise. 523. (6) A testamen- 
_tary gift to a church for the purpose 
of buying coal for the poor of such 
church creates no trust and is a valid 
bequest where the church is empow- 
ered to acquire property and employ 
it, among other objects, for the relief 
_of the poor. Bird v. Merklee, 39 N.E. 
645, 144 N.Y. 544, 27 L.R.A. 423. 


{b] Effect of direction for use.— 
Where a testamentary gift is made to 
a corporation which is charged under 
the will to use it for certain purposes 
for which the corporation was cre- 
ated, the dictation of the manner of 
its use does not affect the ownership 
of the property by the corporation or 
make it a trustee, but the gift is ab- 
solute. Bird v. Merklee, 39 N.E. 645, 
144 N.Y. 544, 27 L.R.A. 423. 


43. Wetmore v. Parker, 52 N.Y. 450 
[aff 7 Lans, 121]. 


44. WHutchinson’s Succession, 36 
So. 639, 112 La. 656; In re Griffin’s 
Will, 60 N.E. 284, 167 N.Y. 71. Com- 
pare Mason’s Ex’rs v. Tuckerton M. FE, 
Church, 27 N.J.Eq. 47 (where the 


The same is true in the case of a gift 
to a corporation or association for the benefit of one 
of its existing departments,** or for the benefit of a 
department to be created.#® A bequest of the income 
of real estate to a person, with a mere direction in 
the will that a third person take charge of the prop- 
erty, collect the rents, and pay the net income to the 
beneficiary, no time being prescribed during which 
the arrangement shall be continued, does not create 
a trust in the property, but gives a fee simple estate 
Where a power is granted and 


WILLS 


ates a trust.*8 


tee. r= 
to sell property 


court appointed church corporation 
trustees to receive trust money _ be- 
queathed for an unincorporated Sun- 
day school connected with it). 


45. In re Durand, 87 N.B. 677, 194 
N.Y. 477. 
fa] Illustration.—Where a_ will, 


after giving the use and income of 
the residuary estate to the testator’s 
wife and son and to the survivor of 
them for life, directs that, in case 
of the death of the son without lawful 
descendants, the executors on the 
death of the wife and son shall con- 
vert the estate into money and pay the 
proceeds to the trustees of a stated 
university, such trustees and their 
successors being a body corporate un- 
der the charter of such university, 
for the purpose of high grade female 
education under the management of 
the trustees, the institution to be ei- 
ther made a part of the university or 
kept independent subject to the man- 
agement and control of the trustees, 
and further directs the executors to 
pay over the proceeds of the estate 
to the trustees when they have sig- 
nified their acceptance of the bequest, 
to be held by them as a perpetual 
fund, the income to be devoted to the 
objects named, and expresses a wish 
that the fund shall be used in connec- 
tion with other funds contributed for 
the same object, and, in a separate 
clause gives the testator’s library 
after the death of his son ‘‘to the 
institution” should the trustees ac- 
cept the trust, the will makes an ab- 
solute gift to the university taking 
effect on the death of the wife and of 
the son without descendants, and does 
not create trusts for the benefit of 
some other independent institution or 
corporation, the word “institution” 
being used in the will as meaning not 
more than a department or college. 
ieee Durand, 87 N.E. 677, 194 N.Y. 


46. Schuldt v. Herbine, 3 Pa.Super. 
65, 39 Wkly.N.C. 290. 


Bequest of income as passing fee 
simple title see supra § 1516. 


47. Knight v. Gregory, 165 N.E. 


208, 333 Ill. 643. 


48. In re Wrenshall’s Estate, 
Pa.Super. 258. 


49. In re Abbe’s Estate, 245 N.Y.S. 
291, 188 Misc. 210. 


[a] Thus a bequest to an alumnae 
association of a nurses training 
school with a direction to use the in- 
come for relief of nurses was held 
absolute. In re Abbe’s Estate, 245 
N.Y.S. 291, 138 Mise. 210. 


50. In re Kelleher’s Estate, 272 P. 
1060; 205, Calint57. 
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51. In trusts generally see Trusts 
§ 48. 
52. Conn.—Hughes v. Fitzgerald, 


ae 694, 78 Conn. 4, 10 Prob.R.Annot, 


and distribute the proceeds, a trust is created.*? 
gift to one to be used for designated purposes cre- 
A bequest followed by directions to 
the legatee as to the use of the income from the prop- 
erty is an absolute gift rather than a trust.*® 
provision of a will giving the executors equal shares 
in the residue of the estate “for carrying out of the 
foregoing bequests” has been held to mean as remu- 
neration for services and not in trust.®° 


[§ 1831] (b) Use of Words “Trust” or “Trus- 
Although the use of the words “trust” and 
“trustee” are apt for this purpose’? they are not 


[§§ 1830-1831 
A 


The 


Hawaii.—Kinney v. Robinson, 30 


Hawaii 246 [quot Cyc]. 


Iowa.—Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056. 


Ky.—Russell v. Meyers, 260 S.W. 
377, 202 Ky. 593; Stephens v. Ste- 
phens, 178 S.W..1066, 165 Ky. 727; 
Warren v. Fidelity Trust Co., 131 S. 
W. 1052, 141 Ky. 43; Patrick v. Pat- 
rick, 122 S.W. 159, 135 Ky. 307. 


Mass.—Robinson v. Cogswell, 
N.H. 389, 192 Mass. 79. 


N.Y.—Seitz v. Faversham, 98 N.E. 
385, 205 N.Y. 197; Tobias v. Ketchum, 
32 N.Y.-319. 


Pa.—In re Stewart’s Estate, 98 A. 
569, 2538-Pa. 277, Ann.Cas.1918E 1216; 
In re Sheets’ Estate, 52 Pa. 257. 


[a] Thus (1) a will, appointing 
trustees and providing that the net 
income of property should be applied 
to the use of certain beneficiaries, cre- 
ated a trust. Seitz v. Faversham, 98 
N.E. 385, 205 N.Y. 197. (2) A devise 
and bequest to a trustee, to pay the 
net income toa granddaughter of tes- 
tatrix for life, with power in the trus- 
tee, with the assent of the grand- 
daughter, to sell the real estate, and 
invest the proceeds, and pay the net 
income to the granddaughter, who is 
to have no power to alien or incum- 
ber the property or anticipate its in- 
come, but who may dispose of the 
property and fund by will, following a 
devise and bequest to a grandson ab- 
solutely, creates a trust for the 
granddaughter, who is not entitled to 
the property free from the trust. 
Warren vy. Fidelity Trust Co., 131 8S, 
W. 1052, 141 Ky. 13. (3) A wife, to 
whom was bequeathed the income 
from trust of personal estate, with 
power to the trustee to use the prin- 
cipal for the wife’s benefit, is not ab- 
solutely entitled to the trust proper- 

WwW. 
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ty. Stephens v. Stephens, 178 
1066, 165 Ky. 727. (4) A will be- 
queathing the residuary estate in 


trust for the benefit of the testator’s 
wife for life, and on her death to pay 
the income to his children in equal 
shares, and to the issue of any deceas- 
ed child per stirpes, and directing that 
on the death of the last surviving 
child the principal should vest under 
the intestate laws, creates a valid, 
well-defined, active trust. In re Stew- 
art’s Estate, 98 A. 569, 253 Pa. 277, 
Ann.Cas.1918EH 1216. (5) Will author- 
izing appointment of trustee and re- 
quiring monthly payments of bequests 
creates valid trust. In re Ingram’s 
Hstate, 285 P. 365, 104 Cal.App. 1. (6) 
A will devising land ‘in trust for the 
benefit of”? one named, created a trust, 
although it attempted to place con- 
veyance to the beneficiary on the sole 
judgment of the trustee as to when 
the beneficiary should become a “‘care- 
ful and prudent man,” and allowed the 
trustee to Sell or keep the land for 
himself. Keating v. Keating, 165 N. 
W. 74, 182 Iowa 1056. 


[b] Duties of trustee implied.—A 


For later cases, developments and changes in the law see Annotations, same title and section number, 


7 


§ 1831] 


necessary,”* if the intent to create a trust is other- 
On the other hand the 


wise sufficiently evident.** 


will making a certain person a trus- 
tee was sufficient, though it did not 
in so many words provide that such 
trustee was to manage and control the 
property during the trust period, since 
such is usually the duty of a trustee. 
Russell v. Meyers, 260 S.W. 377, 202 
Ky. 593. 


53. U.S.—Colton v. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Ed. 138. 


Cal.—In re McCray’s Hstate, 268 
P. 647, 204 Cal. 399; In re Shaw’s Es- 
tate, 246 P. 48, 198) Cal. 352. 


Conn.—Ryder v. Lyon, 82° A. 573, 
85 Conn. 245; Hughes v. Fitzgerald, 
Pag 694, 78 Conn, 4, 10 Prob.R.Annot. 


Hawaiii—Kinney v. 
Hawaii 246. 


Iowa.—Sherlock y. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216. 

Ky.—Patrick v. 
159) 135) Ky. 307. 

Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Nelson v. Meade, 149 
A. 626, 129 Me. 61. 


Mass.—Robinson v. Cogswell, 78 N. 
EK. 389, 192 Mass. 79. 


N.Y.—Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468; In re Leonard, 113 N. 
Qh. 491, $18 N.Y. 513; Close v. Farm- 
ers’ L. & T. Co., 87 N.E. 1005, 195 N. 
Y. 92, 14 Prob.R.Annot. 160; Matter 
of Tompkins, 49 N.E. 135, 154 N.Y. 
634 [motion den 49 N.E. 941, 156 N.Y. 
663]; Woodward v. James, 20 N.E. 
477, 22 N.E. 150, 115 N.Y. 346; Tobias 
v. Ketchum, 3:2 N.Y. 319; pre 
Gorges’ Ex’rs, 197 N.Y.S. 716, 120 
Mise. 171; In re May’s Estate, 1385 
N.Y.S. 984° 113 Misc. 634; In re Camp- 
bell’s Will, 150 N.Y.S. 416, 87 Misc. 
83, 12 Mills Surr. 418. 


N.C.—Ladies’ Benev. Soc. v. Orrell, 
142 S.B. 493, 195 N.C. 405; Haywood 
v. Wright, 67 S.E. 982, 152 N.C. 421. 


Pa.—Schuldt v. Reading Trust Co., 
113 A. 545, 270 Pa. 360; In re Sheets’ 
Estate, 52 Pa. 2523 Zerger’ s Estate, 13 
Pa.Dist.&Co. 103. 


Tex.—McMullen v. Sims, (Commn. 
App.) 37 S.W.(2d) 141 [rev (Civ. App.) 
22 S.W.(2d) 313]; Beckham v. Beck- 
ham, (Civ.App.) 202 S.W. 517 [mod 
on other Stone (Commn.App.) 227 
iS) 


Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


[a] Failure to use the words trust 
or trustee is not controlling on wheth- 
er or not a trust has been created. 
Schuldt v. Reading Trust Co., 113 A. 
545, 270 Pa. 360. 


[b] It is of no importance that the 
word trust is not used in determining 
whether a will creates a trust. In re 
May’s Estate, 185 N.Y.S. 284, 113 Misc. 
634; McMullen v. Sims, (Tex. Commn. 
App.) 87 S.W.(2d) 141. 


54 In re McCray’s Estate, 268 P. 
647, 204 Cal. 399; Sherlock v. Thomp- 
son, 148 N.W. 1035, 167 Iowa 1, Ann. 
Cas.1917A 1216; McMullen vy. Sims, 
(Tex.Commn. App. ) 37 S.W.(2d) 141. 


{a] Trust created.—“When we 
construe this will from its four cor- 
ners; when we subordinate form to 
substance; when we consider from 
the context of the will, and the cir- 
eumstances and purposes of its exe- 
eution, what. the testator wanted to 
accomplish; when we consider that 
the manifest and expressed intention 
of the testator was primarily to pro- 
vide for his two daughters, whom he 
expressed a strong fatherly love for, 
and whom by all natural and statu- 


Robinson, 30 


Patrick, 122 S.W. 
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whether a trust 


tory laws he was bound to care for 
and support, they at the time being 
minors; and when we consider the 
entire will, and not separate state- 
ments or clauses—-we are led to the 
inevitable conclusion that testator 
intended to will and did will his prop- 
erty to V. B. Sims as trustee for his 
daughters, just as completely, and 
just as effectively as if he had writ- 
ten the word trustee into the will. 
In other words, we are convinced ‘that 
it was not the intention of testator 
to give to V. B. Sims any title to his 
estate except as a trustee for the two 
daughters.” McMullen v. Sims, (Tex. 
Commn.App.) 87 S.W.(2d) 141, 144. 


55. Cal.—Ukiah Bank v. Rice, 76 
P. 1020, 143 Cal. 265, 101 Am.S.R, 148; 
§ Prob.R.Annot. 145. 


Conn.—Birge v. 
335, 93 Conn. 69. 


eae v. Gay, 82 8.E. 1071, 142 
Ga. 6. 


ye erat of Public Works 
& Buildings v. Porter, 158 N.E. 366, 
3827 Ill. 28; Randolph v. Wilkinson, 
128 N.E. 525, 294 Ill. 508. 

Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 

Md.—Woman’s Foreign Missionary 
Soc. v. Mitchell, 48 A. 737, 93 Md. 199, 
Boy grt Aum ee 


Mass.—Denfield, Petitioner, 
E. 1018, 156 Mass. 265. 


Nucomb, 105 A. 


30 N. 


Minn.—In re lLittle’s Estate, 173 
N.W. 659, 143 Minn. 298. 
geniees god mn V0 ROSS). 193 ‘S.W: 

N.H.—McAllister vy. Hayes, 79 A. 
726, 76 N.H. 108. 

N.J.—Bullis v. Pitman, 105 A. 589, 
90 N.J.Eq. 88. 

N.Y.—Trask v. Sturges, 63 N.B. 534, 
170 N.Y. 482; In re Seif’s Will, 209 
N.Y.S. 341, 212 App.Div. 558; Hamil- 


ton v. Hamilton, 119; Na¥.Si2986, 135 
App.Div. 454 [rev 118 N.Y.S. 588, 63 
Misc. 533]; In re Grauer’s Estate, "262 
N.Y.S. 368, 146 Misc. 469; In re Ser- 
vatius’ Estate, 256 N.Y.S. 674, 143 
Mise. 32; In re Mahlstedt’s Will, 250 
N.Y.S. .628, 140 Misc. 245 [mod on 
other grounds 254 N.Y.S. 1011, 234 
App.Div. 891; In re Moss’ Will, 243 
N.Y.S. 751, 187 Misc. 449; Matter of 
Daniel’s Estate, 84 N.Y.S. 684, 41 
Misc. 299, 4 Mills Surr. 38. 


re Siac Estate, 15 Pa.Dist.&Co. 


S.C.—Arnold v. Arnold, 19 S.E. 670, 
41 S.C. 291. 


Wash.—In re Shapiro’s Estate, 230 
P. 627, 131 Wash. 653. 


Wis.—In re Dever’s Will, 180 N.W. 
839, 173 Wis. 208; Otjen v. Frohbach, 
134 N.W. 832, 148 Wis. 201; Davies v. 
Davies, 85 N.W. 201, 109 Wis. 129. 


[a] Use of words “in trust”? (1) 
does not of necessity operate to cre- 
ate one. Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. (2) Ina will bequeath- 
ing stated sum to the testator’s wife 
in trust for life, with remainder to 
named persons, neither diminished 
nor enlarged estate of life tenant or 
remaindermen. Nelson v. Meade, 149 
A. 626, 129 Me. 61. 


{b]. Qlustrations.—(1) Devise of 
realty equally to B and H, “in trust 
for five years or more,” until bequests 
are paid, held not to make B trustee, 
since quoted words referred to power 
given to H ‘‘as my executor,” and not 
to any trust estate vested in B. In 
re Seif’s Will, 209 N.Y.S. 341, 212 App. 
Div. 558. (2) “It will be observed 
that, while a trustee was named to 
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use of such words is not conclusive of the question 


has been created.°® 


hold the property in trust for .. 

. no mention was made of 
such trustee acting in that capacity 
for any one else. He was not vested 
with the legal title, nor given any 
power or control over the property or 
authority to direct its use, but, on the 
contrary, both the legal title and the 
control as well as the beneficial en- 
Paynes of the property was given 

This is insufficient to 


poate ‘a valid trust.” Rankin v. Ran- 
kin, 12 S.W.(2d) 319, 320, 227 Ky. 
169. (3) Intention of testator held to 


be to appoint executor, though ex- 
pression used in appointment was 
“executor and trustee.” .In re Sha- 
piro’s Estate, 230. P. 627, 131 Wash. 
653. (4) A will was held not to cre- 
ate a trust in the property devised for 
remaindermen, though it stated that 
testator was willing to trust his chil- 
dren, the remaindermen, to the care 
and bounty of his wife, the life ten- 
ant. Belt v. Gay, 82 °S.Ey 1071, 142 
Ga. 366. (5) A gift of a remainder 
interest following a Tife estate, cre- 
ated by the phrase ‘‘at death to go to” 
the beneficiary ‘in trust,’ vests an 
absolute fee in remainder, the lan- 
guage being insufficient to constitute 
a valid testamentary trust, particu- 
larly where it appears that the life 
tenant and the remainderman were 
the main objects of the testator’s 
bounty after certain specific bequests; 
in such a clause, the words “in trust” 
will be held mere surplusage. Cole’s 
Estate, 15 Pa.Dist.&Co. 655. (6) A 
will drawn by a testator left all his 
estate to his widow, in trust for the 
maintenance and education of his 
child or children, and provided that 
on the attainment of his professional 
degree by the child the widow should 
assign such child property within the 
limits of her ability, to relinquish 
“from her estate,” and, if there were 
after-born children, on their attain- 
ing majority or marrying she was to 
assign property to them within her 
ability. The relations of the testa- 
tor and his widow had always been 
cordial, he having the fullest -confi- 
dence in her, and having appointed 
her executrix, and guardian of the 
children. It was held that, consider- 
ing the circumstances, and the fact 
that the testator, although educated, 
was a layman and might easily have 
been ignorant of the technical mean- 
ing of the words “in trust,” the in- 
tention must have been to give the 
widow a beneficial interest. Davies 
v. Davies, 85 N.W. 201, 109 Wis. 129. 
(7) A testator who stated in his will 
that he had full confidence in the good 
sense of duty of his wife to their 
children, to whom he made no devise 
or bequest, believing that his wife 
would properly provide for them, de- 
vised and bequeathed to her all his 
property, real, personal, and mixed, 
to have and to hold, with full power 
to sell and invest, ‘and reinvest the 
same. The will contained advice by 
the testator to lend money on mort- 
gages, and nominated the wife as ex- 
ecutrix and another as executor, di- 
recting that they should not be re- 
quired to give bond for the faithful 
discharge of such trust. It was held 
that the words “such trust” referred 
only to the executorship, and did not 
show that the testator established 
any trust in favor of his children. 
Goodwin v. Ross, (Mo.) 193 S.W. 573. 


[c] “A layman’s (1) use of the 
word ‘trust’ is subject to no enlarge- 
ment {because he is" such?” | initre 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Misc. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]; In re 
Catlin, 160 N.Y.S. 1034, 1037, 97 Misc. 
223. (2) “When a layman drafting 
her own will employs the technical 
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the benefit of another.®°® 


term ‘trust,’ its construction is sub- 
ject to no enlargement because the 
draftsman and settlor is a layman. 
When iestatrix resorted to the tech- 
nical phrase ‘trust,’ technical con- 
struction follows as of course in the 
absence of all clear intent to the con- 
trary. I am confirmed in this because 
at common: law, when property was 
given to one as trustee, no beneficiary 
being ascertained and no trust pur- 
pose defined, the so-called trustee 
took absolutely if the estate’ were a 
fee and if a life estate he took for his 
own life.” In re Catlin, supra. 


{d] ay serivener.—Where a will 
dirécts the executors and the trus- 
tees to sell, within five years of the 
death of testator’s widow, and to con-* 
vert all the remaining estate, real and 
personal, into cash, and to deposit 
one half of the net proceeds ina trust 
company at the best rate of interest 
obtainable, “to be held as a trust fund 
by said Trust Company, the princi- 
pal sum not to be withdrawn by el- 
ther of the beneficiaries of this trust,” 
and that the fund shall be the prop- 
erty of his two granddaughters, nam- 
ing them, in equal proportions, “‘who 
may by will devise and bequeath the 
same, or, failing to make will, it shall 
go to their heirs-at-law. Said Trust 
Company shall pay the interest on 
this trust fund so deposited quarterly 
in equal proportions to my said grand- 
daughters,” and the other half of the 
estate so converted as specified to be 
paid to the daughter of the testator 
for her own separate use and_ bene- 
fit, no trust is created, the scrivener 
of the will being a layman with no 
accurate knowledge of the meaning 
of the words “trust,” ‘trustee,’ or 
“trust fund.’ Trask v. Sturges, 63 
N.B. 534, 170 N.Y. 482. 


[e] Fund for payment of legacies. 
—A testator placing the residue of 
his estate in trust, with direction to 
pay the profits thereof to beneficia- 
ries until a certain mortgage should 
mature or be sold, at which time the 
legacies were to be pad, was held not 
to have intended to create a trust or 
to postpone payment of the legacies, 
but merely to have created a fund 
for payment thereof. In re Servatius’ 
Bstate, 256 N.Y.S. 674, 143 Misc. 32. 


ff] “In trust’ as descriptive of 
fund.—A testator, after bequeathing 
to a trustee twenty thousand dollars 
with directions to pay the income 
thereof to the testator’s son during 
his life, made a codicil in which he 
directed that, after the death of the 
son, “the said $20,000 in trust” should 
go in equal shares to seven named 
nephews and nieces, “to them and 
their heirs and assigns forever.” It 
was held that no trust was created 
for the nephews and nieces, as the 
words “in trust” in the bequest to 
them were merely descriptive of the 
fund bequeathed. McAllister Vv. 
Hayes, 79 A. 726, 76 N.H. 108. And 
see infra’ § 1833 text and notes 29, 52. 


{g] ‘Trustee and cestui as one per- 
son.—A will bequeathing an estate to 
a widow and daughter in trust, to 
collect the income and during their 
joint lives to divide it equally, the 
principal to go to the survivor, cre- 
ated no trust, since no person can be 
both trustee and cestui que trust at 
the same time, and an agreement be- 


(c) Precatory Words 
Other essential elements 
being present®® an enforceable express trust may be 
created by the use of preeatory words in a will.5® 
But in order‘ to raise a precatory trust, it is necessary 
that there be a gift of property to one person for 
It has been said, in effect, 


WILLS | 


as Creating 


tween the widow and daughter to di- 
vide the principal equally was valid. 
Be Vv. Pitman; 1105 Ain589, 910) Nid. 
iq. f 


[h] Word used in popular sense.— 
In view of the conditions, including 
the testator’s relations with his blood 
kindred, etc., a clause leaving the res- 
idue of his estate ‘‘in trust’ to his ex- 
ecutors, with direction that they be 
not required to furnish bond and 
might use their best judgment, was 
held not to have created any trust, 
the phrase “in trust” having been 
used in its popular sense, expressive 
of the confidence which the testator 
reposed in his executors, his lifelong 
friends and associates, the gift carry- 


ing with it absolute ownership. In 
re Dever’s Will, 180 N.W. 839, 173 
Wis. 208. 

56. Precatory words defined see 49 


C.J. text and notes 82-84. 


Effect of precatory words in con- 
struing wills generally see supra §§ 
DS 2 een oe 


Fee as not qualified by precatory 
words see supra § 1506. 


Precatory words as insufficient to 
render estate in personalty less than 
absolute see supra § 1546. 


57. Precatory words as creating 
trust generally see Trusts § 49. 


58. See infra §§ 1828-1841. 


59. Hawaii.—Kinney y. Robinson, 
30 Hawaii 246. 


Ind.—Lovett v. Lovett, 155 N.E. 
528, 87 Ind. App. 42 [den reh 157 N.E. 
104, 87 Ind.App. 42]. 


Ky.—Shaver v. Weddington, 56 S. 
W.(2d) 980, 247 Ky. 248; Barrett v. 
Percival, 246 S.W. 143, 197 Ky. 88. 


N.H.—Trustees of Pembroke Acad- 
emy_v. Epsom School Dist., 75 A. 100, 
75 N.H. 408, 37 L.R.A.N.S. 646. 


N.C.—Laws v. Christmas, 100 S.E. 
587, 178 N.C. 350. 


W.Va.—Hays v. Harris, 80 S.E. 827, 
73 W.Va. 17. 


Ont.—In Re Clark, 17 Ont.W.N. 88. 


[a] “Precatory trust,’ if estab- 
lished, is real trust, and has all inci- 
dents of trust; and is no vague crea- 
tion based upon some supposed equi- 
table consideration. Re Clark, 17 Ont. 
W.N. 88. 


[b] Term “precatory trust” has 
been criticized as something of a mis- 
nomer. Shaver v. Weddington, 56 S. 
W.(2d) 980, 247 Ky. 248. 


[c] “Precatory trusts’ may be 
created by words of entreaty, wish, 
expectation, request or recommenda- 
tion. Lovett v. Lovett, 155 N.E. 528, 
87 Ind.App. 42 [reh den 157 N.E. 104, 
87 Ind.App. 42]. 


{d] Trust is express.—Where tes- 
tatrix by her will devised to her son, 
his heirs and assigns, half of her real 
and personal property, and appointed 
another son as trustee, with directions 
to pay to the beneficiary such sums 
as he might think advisable from time 
to time, but that the payments in any 
one year should not amount to more 
than the annual income of the amount 
held in trust unless a larger allow- 
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that according to the earlicr cases when precatory 
words are used in a will, following what would other- 
wise be an absolute gift, a precatory trust will arise 
if the subject-matter and objects affected by the prec- 
atory words are certain.°! 
some jurisdictions.®? 
ever, has been held not to be applicable where the 


This is still the rute in 
The rule, where in force, how- 


ance should be necessitated by sick- 
ness, the trusiee to hold the princi- 
pal until such time that the benefici- 
ary had proven, within five years from 
the date of testatrix’ demise, to the 
trustee’s satisfaction, that he was ca- 
pable of handling his own money, it 
was held that the trust was not mere- 
ly precatory, but an express one, for 
the protection of the trust property 
from the improvidence of the benefici- 
ary. Barrett v. Percival, 246 S.W. 
143, 197 Ky. 88. 


60. Wemme v. First Church of 
Christ, Scientist, 219 P. 618, 110 Or. 
179 [motion den 223 P. 250]. 


61. Gardner Wills 537 [cit Hill v. 
Page, (Tenn.Ch-A.. 736. aS-Wel (355 
Haton Eq. 368]; Ryder v. Myers, 167 
A. 22, 23, 113 N.J.Eq. 360; Deacon vy. 
Cobson, 89 A. 1029, 83 N.J.Eq. 122; 
Cox. v.. Wills, 22 -Ac) 7945.49" IN. J2na@ 
130 [rev on other grounds 25 A. 938, 
49 N.J.Eq. 573]; Eddy v. Hartshorne, 
34 N.J.Eq. 419; Springs v. Springs, 
109 S.E. 839, 182 N.C. 484; Hardy v. 


Hardy, 93 S.E. 976, 174 N.C. 505; Car- — 


ter v. Strickland, 80 S.E. 961, 165 N.C. 
69, Ann.Cas.1915D 416; Knight v. 
Knight, 3 Beav. 148, 49 Reprint 148. 


“A rule of construction éarly adopt- 
ed by the English Court of Chancery 
was to the effect that when, by wilt, 
property is given absolutely to a per- 
son, and the same person is by the tes- 
tator ‘recommended,’ ‘entreated,’ ‘re- 
quested,’ or ‘wished’ to dispose of that 
property in favor of another, the rec- 
ommendation, request, or w*sh will be 
held to be imperative and to create a 
trust, if the subject and objects of 
the trust are certain.” Deacon v. Cob- 
son, 89 A. 1029, 1030, 88 N.J.BHq. 122 
[quot with appr Ryder v. Myers, 167, 
A222, 23, 113 Nees, $601- 

_ “It is true under the old English de- 
cisions . . . the expression of a 
wish by the testator, like that of a 
sovereign, was construed as a com- 
mand. iy pepe SPLINES voor ms: 
109 S.E. 839, 840, 182 N.C. 484. 


“Some of the earlier English eases, 
- + . are to the effect that a trust 
will be ingrafted or imposed upon an 
estate, absolute in terms, or upon its 
holder, by reason of precatory words 
in a will whenever ‘the objects of the 
precatory language are certain and 
the subject of the recommendation or 
wish is also certain’); 22.240 Gar- 
ter v. Strickland, 80 S.EB. 961, 165 N. 
C. 69, Ann.Cas.1915D 416. 


{a] Illustration.—A bequest “with 
the request” that upon the death of 
the legatee he leave the property to 
other specified persons, creates a 
precatory, trust. Eddy v. Hart- 
shorne, 34 N.J.Eq. ‘419. 


62. Ryder v. Myers, 167 A. 22, 113 
N.J.Eq. 360; Deacon v. Cobson, 89 A. 
1029, 83 N.J.Eqg. 122; Cox v. Wills, 22 
A. 794, 49 N.J.Eq. 130 [rev on other 
grounds 25 A. 938, 49 N.J.Eq. 573]; 
Eberhardt v. Perolin, 23 A. 501, 48 N. 
J.Eq. 592 [rev on other grounds 25 
A. 510, 49 N.J.Eq. 570]; Eddy v. Hart- 
shorne, 34 N.J.Eq. 419. 


_{a] Thus a bequest of testatrix’ 
jewelry to legatee, coupled with re- 
quest that, in event any member of 
testatrix’ family should express desire 
for any of jewelry, such request 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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gift over relates only to what may remain of the 
property at the death of the first taker,®* nor to ap- 
ply where the other language of the will clearly 
shows an intention not to create a trust.%4 
ing to the more modern and prevailing view, how- 
ever, precatory words of themselves are insufficient 
The doctrine of precatory 
In order that a trust 
may arise from the use of preeatory words, the court 
must be satisfied, from the words themselves, taken 
in connection with all the other terms of the dispo- 


to ereate such a trust.°® 
trusts is not to be extended.®® 


should be granted, constituted preca- 
tory trust. Ryder v. Myers, 167 A. 
22, 113 N.J.Eq. 360. 


[b] ‘‘Family” as sufficiently cer- 
tain.—Testamentary precatory trust 
created in favor of any of testatrix’ 
“family” held to comprehend those 
who would take under statute of dis- 
tribution. Ryder v. Myers, 167 A. 
22, 113 N.J.Eq. 360. 


63. Harkness v. Zelley, 135 A. 347, 
100 N.J.Eq. 48. 

64. Steinhart v. Wolf, 122 A. 886, 
95. N.J.Eqg., 132. 


[a] Absolute discretion given first 

ker.—A devise of realty to the tes- 
tator’s wife, “to have and to hold,to 
her, my said wife, and to my said son, 
H. S., such portion as my wife L. S. 
may see fit to give him,” is not a de- 
vise of any portion of the estate to 
the testator’s wife in trust for his son, 
so as to deprive her of the right to 
alienate the fee. Steinhart v. Wolf, 
122 A. 886, 95 N.J.Eq. 132. 


65. Cal.—In re Lee’s Estate, 284 P. 
948, 104 Cal.App. 15. 


ye pies oy adel v. Austin, 4 Conn. 


N.Y.—Matter of Keleman, 26 N.E. 
968, 126 N.Y. 73; In re Judge’s Will, 
252 N.Y.S. 500, 141 Mise. 254; Greene 
v. Fitzgerald, 165 N.Y.S..36. 


N.C.—Springs v. Springs, 109 S.E. 
839, 182 N.C. 484; Hardy v. Hardy, 93 
See OU Og sme Coe (DO Day) CamgbeLas Ve 
Strickland, 80 S.E. 961, 165 N.C. 69. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281. 


Man.—Perry v. Perry, 29 Man. 23. 


Ont.—Re Hamilton, 27 Ont.L. 445, 
4 Ont.W.N. 441, 23 Ont.W.R. 549, 8 
Ont.L. 529 [app dism 28 Ont.L. 534]. 


“Something more than a wish, de- 
sire, or suggestion of the testator as 
to the future activities of the legatee 
must be expressed.” In re King’s Es- 
tate, 257 P. 848, 849, 144 Wash. 281. 


“It is true that the expression of a 
wish or a desire may sometimes Serve 
tOmfOUNnd am CCUSt a... but such 
expressions are by no means conclu- 
sive.” Matter of Keleman, 26 N.E. 
968, 126 N.Y. 73, 80 


[a] Precatory words are presump- 
tively indicative of nothing more than 
request or expectation unless the con- 
text or the circumstances surround- 
ing the testator at the time of the 
making of the will show that the tes- 
tator intended to create a trust and 
to leave the legatee no option in the 
matter. In re Lee’s Estate, 284 P. 948, 
104 Cal.App. 15. 


[b] The tendency of. modern au- 
thority is to reverse this rule and to 
hold that precatory words are not to 
be regarded as imperative unless it is 
plain from the context that the testa- 
tor so intended them. Bristol v. Aus- 
tin, 4 Conn. 438; Springs v. Springs, 
109 S.B. 839, 182 N.C. 484; Hardy v. 
Hardy, 93 S.E. 976, 174 N.C. 505; -Car- 
ter v. Strickland, 80 S.E. 961, 165 N.C. 
69, Ann.Cas.1915D 416. 


WILLS 


Accord- 


tion.®§ 


66. In re McVeigh’s Estate, 164 S. 
W. 673, 181 Mo.App. 566. 


“The leaning of the Courts is now 
undoubtedly not to extend the doc- 
trine of precatory trusts.’”’ In re At- 
kinson, 80 L.J.Ch. 370. To same effect 
Foose v. Whitmore, 82 N.Y. 405, 37 
Am.R. 572. 


“It is beyond all doubt that, in years 
gone by, words which were in form 
merely expressing hope, desire, wish, 
intention, and so on, were construed 
by very learned Judges in a manner 
which would not now be followed. It 
has been pointed out by the Courts for 
the last quarter of a century and long- 
er that the current has turned. The 
leaning of the Courts is now undoubt- 
edly not to extend the doctrine of prec- 
atory trusts. And I think I may go 
further and say that the leaning of 
the Courts is now not to construe 
words used in a will, not being words 
of a strict definite legal character or 
words that are beyond all doubt— 
equivalent words, in short—as creat- 
ing a trust.” In re Atkinson, 80 L.J. 
Ch. 370, 371. 


“T have no hesitation in saying that 
I think a great many of the older au- 
thorities went a great deal too far in 
holding that some particular words 
appearing in a will were sufficient to 
create a trust. Undoubtedly ‘confi- 
dence,’ if the rest of the context 
shews that a trust is intended, may 
ereate a trust. But what we have to 
look at is the whole of the will which 
we have to construe, and if the ‘con- 
fidence’ is that the legatee will do what 
is right as regards the disposal of the 
property, I cannot say that that is, on 
the true construction of the will, a 
trust imposed upon her. Having re- 
gard to the later decisions, we must 
not extend in any way, or rely upon 
the mere use of any particular words; 
but having regard to all the words 
which are used, we must consider 
what is their true effect, and what was 
the intention of the testator as ex- 
pressed in his will.” In re Adams, 54 
Ted ORe Susu Ds 


67. Ark.—Bloom v. Strauss, 84 §S. 
W.511, 73-Ark.- 56. 


Conn.—Loomis Institute v. Healy, 
119 A. 31, 98 Conn. 102; Hughes v. 
Fitzgerald, 60 A. 694, 78 Conn. 4, 10 
Prob.R.Annot. 644; Bristol v. Aus- 
tin, 40 Conn. 488; Harper v. Phelps, 
21 Conn. 257. 


Ind.—Lumpkin v. Rodgers, 58 N.E. 
72,155 Ind. 285, 6 Prob.R.Annot. 69. 


Md.—Williams v. Worthington, 
Md. 572, 33 Am.R. 286. 


Mass.—Rose v. Porter, 5 N.E. 641, 
141 Mass. 309. 


Miss.—Courtenay v. Courtenay, 43 
So. 68, 90 Miss. 181, 12 Prob.R.Annot. 
561. 


Mo.—Lemp v. Lemp, 175 S.W. 618, 
264 Mo. 533 [quot Cyc]; Corby v. Cor- 
by, 85 Mo. 371; Snyder v. Toler, 166 
S.W. 1059, 179 Mo.App. 376. 


N.H.—Glover v. Baker, 
76 N.H. 393. 
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sition, that the testator’s intention to create an ex- 
press trust was as full, complete, settled, and sure as 
though he had given the property to hold upon a 
trust declared in the ordinary manner.®* 
words may properly be considered imperative if it 
appears that they were intended to create.an obliga- 
Ordinarily where an absolute estate or inter- 
est is in terms given, precatory words which follow 
are treated as expressions of wish rather than of 
will, so that no trust is created.°® Even if the preca- 
tory words in the residuary bequest were sufficient to 


Precatory 


N.Y.—Wilde v. Smith, 2 Dem.Surr. 
93. 


N.C.—Springs v. Springs, 109 S.E. 


839, 182 N.C. 484. 


Pa.—Ringe v. Kellner, 99 Pa. 460; 
In re Pennock’s Estate, 20 Pa. 268, 59 
iets 718; In re Taylor, 28 Pa.Dist. 
778. 


Tenn.—Hill vy. Page, (Ch.App.) 36 S. 
Wisi 35s 

Eng.—In re Hutchinson, 
540; In re Bond, 4 Ch.D. 238. 


hohe Fast, [1927] 2 Dom.L.R. 
1001. 


N.S.—In re Thomas, [1932] 2 Dom. 
L.R. 334. 


Ont.—Meagher v. Meagher, 34 Ont. 
L. 33, 8 Ont.W.N. 357 [mod 6 Ont. W. 
N. 361]. See Johnson v. Farney, 29 
Ont.L. 223, 4 Ont.W.N. 1517. 


[a] Words not prima facie suffi- 
cient.— Words in a will expressive of 
desire, recommendation, and _ confi- 
dence are not words of technical but 
of common parlance, and are not pri- 
ma facie sufficient to convert a devise 
or bequest into a trust; the old Ro- 
man or English law not being part of 
the common law of Pennsylvania. 
In re Pennock’s Estate, 20 Pa. 268, 59 
Am.D. 718. 


[b] Full discretion given legatee. 
—Corby v. Corby, 85 Mo. 371. 


[ec] Clear intent to cut down abso- 
lute gift must be shown. Re Clark, 
17 Ont.W.N. 88. 


[d] Court must be satisfied.—Be- 
fore a trust may arise from use of 
precatory words in a will, the court 
must be satisfied that it was testa- 
tor’s intention to create an express 
trust. Lemp v. Lemp, 175 S.W. 618, 
264 Mo. 533. 


{e] For “charitable purposes.’’— 
Under the provisions ina will: “I will 
that the balance of my lands not will- 
ed shall be sold and the money given 
to my wife for charitable purposes. 
I will that the balance of my bonds 
not willed shall be collected and the 
money given to my wife for charita- 
ble purpose,” held, the wife takes the 
money bequeathed absolutely. The 
words “for charitable purposes” being 
merely precatory words containing no 
command or instructions, but leaving 
the whole matter in the discretion of 
the legatee. Baker v. Baker, 44 S.E. 
174, 53 W.Va. 165. 


-68. In re Mitchell’s Estate, 117 P. 

774, 160 Cal. 618; Wemme v. First 
Church of Christ, Scientist, of Port- 
land, 219 P. 618, 110 Or. 179 [motion 
den 223 P. 250]. 


69. U.S.—Burnes y. Burnes, 137 F. 
W315 70) CClAL 3516) 10, Prob ReA note 
451 note [aff 132 F. 485, cert den 26 S. 
Ct. 746, 199 U.S. 605, 50 L.Ed. 330]; 
McDuffie v. Montgomery, 128 F. 105. 
See Colton v. Colton, 8 S.Ct. 1164, 127 
U.S! 300) 32-L.Hd. 138: 


Ark.—Bloom y. Strauss, 
5D, 73 Ark. 56. 


Cal.—In re Mitchell’s Estate, 117 P. 
774, 160 Cal. 618; In re Marti’s Es- 


8 Ch.D. 


84 S.W. 
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raise a doubt as to whether testatrix intended to cre- 
ate a trust, that doubt would have to be resolved in 
favor of the estate first conveyed to the legatee by ab- 
solute bequest.7° A gift to enable the legatee to con- 


tate, 61 P. 964, 64 P. 1071, 
666; In re Sowash’s Estate, 
123, 62 Cal.App. 512. 


Conn.—Hughes v. Fitzgerald, 60 A. 
694, 78 Conn. 4, 10 Prob.R.Annot. 644. 


Del.—Grant v. Mullen, 138 A. 613, 
15 Del.Ch. 174; Bryan v. Milby, 24 A. 
Bee 6 Del.Ch. 208, 13 L.R.A. 563 and 
note. 


Fla.—Floyd v. Smith, 51 So. 587, 59 
Wia. 485, 138 Am.S.R. 133, 87 L.R.A. 
@.S. 651, 21 Ann.Cas. 318. _ 


Ind.—Lumpkin v. Rodgers, 58 N.E. 
72, 155 Ind. 285, 6 Prob.R.Annot. 69; 
Fullenwider v. Watson, 14 N.E. 571, 
113 Ind. 18; Brassand v. Stoner, 155 
N.E. 721, 86 Ind.App. 47. 


Iowa.—Davenport v. Sandeman, 216 
N.W. 55, 204 Iowa 927; Hambel v. 
Hambel, 80 N.W. 528, 109 Iowa 459, 5 
Prob.R.Annot. 139 and note. 


Ky.—Gross v. Smart, 224 S.W. 871, 
189 Ky. 338 [cit Cyc]; Sale v. Thorns- 
berry, 5 S.W.. 468, 86 Ky. 266, 9 Ky. 
L. 472; Igo v. Irvine, 70 S.W. 836, 24 
Ky. 1165. 


La.—Hutchinson’s 
So. 639, 112 La. 656. 


Me.—Pierce v. Pierce, 96 A. ‘143, 114 
Me. 311. 


Md.—Nunn v. O’Brien, 34 A. 244, 83 
Ma. 198. 


Mass.—Crowell v. Chapman, 154 N. 
i oie 25a Mass, 492" Dexters =x. 
Young, 125 N.E. 862, 234 Mass. 588; 
Dieneetalwa Nee Sheawielorpency: Umma ae, AlENO ye i kis 
Mass. 229; Bacon v. Ransom, 29 N.. 
473, 139 Mass. 117. 


Miss.—Ryals v. McPhail, 122 So. 
493, 154 Miss. 295; Rector v. Alcorn, 
41 So. 370, 88 Miss. 788. 


- Mo.—Snyder v. Toler, 166 S.W. 1059, 
179 Mo.App. 376. Contra Noe v. Kern, 
6 S.W. 239, 93 Mo. 367, 3 Am.S.R. 544, 


N.Y.—Post v. Moore, 73 N.E. 482, 
181 N.Y. 15, 106 Am.S.R. 495, 2 Ann. 
Cas. 591, 10 Prob.R.Annot. 594; Fair- 
child v. Edson, 48 N.E. 541, 154 N.Y. 
199, 61 Am.S.R. 609 [rearg den 49 N. 
E. 1096, 154 N.Y. 768]; Clay v. Wood, 
47 N.E. 274, 153 N.Y. 134; In re Jones’ 
Will, 192 N.Y.S. 163, 199 App.Div. 426; 
Matter of Steiner’s Estate, 118 N.Y.S. 
833, 134 App.Div. 162; Street v. Gor- 
don, 58 N.Y.S. 860, 41 App.Div. 439; 
Waterford First Presb. Church v. Mc- 
Kallor, 54 N.Y.S. 740, 35 App.Div. 98; 
Matter of Crane’s Will, 42 N.Y.S. 904, 
12 App.Div. 271 [aff 54 N.H. 1089, 159 
N.Y. 557]; In re Hoyt’s HMstate, 255 
N.Y.S. 395, 142 Mise. 344; In re Bell’s 
Will, 253 N.Y.S. 118, 141 Misc. 720; 
In re Daintrey’s Estate, 211 N.Y.S. 
529, 125 Misc. 369; Lands v. Waldo, 
165 N.Y.S. 654, 100 Misc. 288; Slater v. 
Slater, 94 N.Y.S. 900, 46 Misc. 332 [aff 
99 N.Y.S. 564, 114 App.Div. 160, and 
aff 81 N.E. 1176, 188 N.Y. 633]. 


N.C.—Meredith vy. Anders, $1 N.C. 
329. 


Pa.—Whelen’s Estate, 34 A. 329, 175 
Pa. 23: In re Taylor, 28 Pa.Dist. 778; 
In re Schwab, 22 Pa.Co. 218; Whelen’s 
Pstate, 16 Pa.Co. 523. 


R.I.—Cahill v. Tanner, 112 A. 289, 
43 R.1L. 403. 

S.C.—Arnold v. Arnold, 19 S.E. 670, 
4S; C2 29%. 


W.Va.—-Wilmoth v. Wilmoth, 12 S. 
4. 731, 34 W:Va. 426 Cholding that 
a will which gives to testator’s wife 


132 Cal. 
PHA al sa 
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all his personalty, “to be hers abso- 
lutely, to be used by her in any way 
or manner she may wish for her own 
comfort and for the comfort and ben- 
efit of our two children,’’ does not cre- 
ate an implied or precatory trust in 
favor of the children). 


Wis.—In re Moore’s Estate, 120 N. 
W. 417, 188 Wis. 602, 14 Prob.R.Annot. 
180 (holding that a gift in a will to 
testator’s wife and two sons, each a 
third of the residue of the estate in 
fee, was not cut down, as to a farm, 
by a codicil providing that the son 
E buy out and pay off the others to 
the extent of their shares, so that E 
should be the owner of the farm, 
“which I value at about” a certain 
sum, the words being only precatory 
in effect); Conlin v. Sowards, 109 N. 
pa 91, 129 Wis. 320, 12 Prob.R.Annot. 


Eng.—In re Hanbury, [1904] 1 Ch. 
415; In re Hamilton, [1895] 2 Ch. 370. 


Ont.—Meagher v. Meagher, 34 Ont.L. 
33, 8 Ont.W.N. 357 [mod 6 Ont.W.N. 
Sweud Montreal Bank v. Bower, 18 Ont. 

26. 


“Where a testator by his will gives 
property to another with words suffi- 
cient to show an intent to make the 
gift absolute, a subsequent expression 
of a wish or desire that, upon the 
death of such person, the property 
shall go to another is not sufficient 
to create a trust.” Brassand v. Ston- 
er, 155 N.E. 721, 7238, 86 Ind.App. 47. 


[a] Reasons for rule.—(1) Where 
an absolute gift is made, followed by 
a request, the estate vests in the leg- 
atee, as it takes clear and definite ex- 
pressions to qualify an absolute gift. 
In re Jones’ Will, 192 N.Y.S. 163, 199 
App.Div. 426. (2) When property is 
given absolutely, a trust is not to be 
readily declared on mere words of 
hope, request, or recommendation. 
Dexter v. Young, 125 N.E. 862, 234 
Mass. 588. 


{[b] Authorizing executors to see 
that bequest to son was invested in 
home, is not enough to create a trust 
out of a provision under a will be- 
queathing twelve hundred dollars to 
his son. Davenport v. Sandeman, 216 
N.W. 55, 204 Iowa 927. 


[ec] Devise of absolute estate is 
given great weight.—(1) In ascertain- 
ing whether DACA, words ina will 
impose a trust upon the legatee, words 
describing the legatee’s estate as ab- 
solute will be given great weight. 
Clay v. Wood, 47 N.E. 274, 153 N.Y. 
134. (2) Where a testamentary gift 
is absolute, it will not be lessened by 
mere words of recommendation, un- 
less the will clearly shows that testa- 
tor had in mind the creation of the 
trust, and not a mere appeal to the 
discretion of the beneficiary. Snyder 
sp oles 166 S.W. 1059, 179 Mo.App. 

76, 


{d] Illustrations.—(1) Will devis- 
ing property to husband absolutely 
and expressing desire that he should, 
at death, remember her children did 
not charge husband with precatory 
trust in wife’s children’s favor. Ryals 
v. McPhail, 122 So. 498, 154 Miss. 295. 
(2) After a bequest for life with pow- 
er of disposition, a request that the 
legatee bequeath certain property 
does not create a trust. Grant vy. Mul- 
len, 138 A. 6138, 15 Del.Ch. 174. (3) Be- 
quest for education of named legatee 
is merely precatory, and vested as ab- 
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fer bounty on others is not a trust, but a beneficial 
legacy to him.‘? 
whether or not precatory words in a will create a 
trust is one of intent.72 The question in every case 


Fundamentally the question of 


solute gift at testatrix’ death. In re 
Hoyt’s Estate, 255 N.Y.S. 395, 142 
Mise. 344. 


[e] Natural construction.—Where 
the words of a gift expressly point to 
the absolute enjoyment by the donee 
himself, the natural construction of 
subsequent precatory words is that 
they express the testator’s belief or 
wish without imposing a trust. Post 
v. Moore, 73 N.E. 482, 181 N.Y. 15, 106 
Am.S.R. 495. 


70. O’Brien v. McCarthy, 285 F. 
917, 52 App.D.C. 183 (precatory words 
addressed to legatee). 


71. Baker’s Ex’r v. Baker, 44 S.E. 
174, 53 W.Va. 165. 


72. Cal.—In re Hamilton’s Estate, 
186 P.587, 181 Cal. 758; In re Farrel- 
ly’s Estate, (App.) 296 P. 670. 


Ill.— Haight v. Royce, 113 N.E. 71, 
274 Ill. 162. 


Ky.—Shaver v. Weddington, 56 S. 
W.(2d) 980, 247 Ky. 248; Curd v. 
Wield, 45 S.W. 92, 103 Ky. 2938. 


Mass.—Sears v. Cunningham, 
Mass. 538. 


Mo.—Lemp v. Lemp, 175 S.W. 618, 
264 Mo. 533; In re McVeigh’s Estate, 
164 S.W. 673, 181 Mo.App. 566; Snyder 
See 166 S.W. 1059, 179 Mo.App. 
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N.Y.—Matter of Keleman, 26 N.E. 
968, 126 N.Y. 73. i 


N.C.—Laws v. Christmas, 100 S.E. 
587, 178 N.C. 350. 


R.I.—McLyman vy. Art Ass’n of 
Newport, 154 A. 117, 51 R.I. 278. 


Tex.—Paton v. (Civ. App.) 


265 S.W. 250. 


Va.—Seefried v. Clarke, 74 S.E. 204, 
Es Vias365: 


_ “So that, after all, the real question 
is to ascertain the intent of the tes- 
tator, as such intent can be gathered 
from the four corners of the will. 
When the courts are called upon to 
declare what is sometimes denominat- 
ed a ‘precatory trust,’ the real thing 
to be done is to find and declare the 
intent of the testator in making the 
will. Some opinions seem to grasp 
hold of the term ‘precatory trust’ as 
it were a distinct and sacred matter, 
surrounded, as it were, with a halo of 
mystery. The simple and single ques- 
ticn involved in all cases is: What 
was the intent of the testator?’ Lemp 
y. Kr 175 S.W. 618, 620, 264 Mo. 


53 

[a] Test (1) in determining 
whether precatory language created 
trust is whether testator meant to 
limit bequest or simply to express 
opinion or. wish. Paton v. Baugh, 
(Tex.Civ.App.) 265 S.W. 250. (2) 
Hence language of a will, though 
precatory in form, will create a trust 
if the intent clearly appears. Laws 
MON pei te na 100 S.E. 587, 178 N.C. 


{[b] Where it is manifest that the 
testator intended to create a trust 
(1) words, although precatory in their 
nature, will nevertheless be given a 
mandatory effect. Moss v. Axford, 224 
N.W. 425, 246 Mich. 288. (2) A de- 
vise to A, with an instruction to give 
property to a person giving the testa- 
trix best care in declining years, if 
valid, created a trust. Moss v. Ax- 
ford; supra. : 


Baugh, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is whether they express merely the testator’s wish, 
or whether they express his will.73 
will not be deemed to have created a trust, un-, 
less testator intended to impose an imperative obli- 
gation and to exclude the exercise of discretion by 
the person to whom the precatory words are address- 
It is only where it is clear that precatory 
words were used by the testator as positive direc- 
tions that they will be raised into such.7* Whether 
the words impose an imperative obligation, or are but 
mere expressions of hope or recommendation, the 


ed.7# 


73. Taylor v. Martin, 8 A. 920, 6 Pa. 
a 125; In re Taylor, 28 Pa.Dist. 
74. In re Hamilton’s Estate, 186 P. 


587, 181 Cal. 758; In re Purcell’s Es- 
tate, 138 P. 704, 167 Cal: 176; In re 
McVeigh’s Estate, 164 S.W. 673, 181 
Mo.App. 506; Snyder v. Toler, 166. 8S. 
W. 1059, 179 Mo.App. 376; Carter v. 
Strickland, 80 S.E. 961, 165 N.C. 69. 
Ann.Cas.1915D 416. 


[a] Stated otherwise.—To create 
a trust it need not appear that testa- 
tor intended that the obligation im- 
posed should be one enforceable by 
the courts, and, in the absence of any- 
thing indicating an intention that it 
should be so enforced, it is sufficient 
if it appear that testator did intend 
to place upon the legatee an obliga- 
tion as to whose performance the lat- 
ter has no discretion, and which he 
cannot fail to perform in good con- 
science and in good faith toward the 
testator; but no trust is created 
where it affirmatively appears that, 
while the testator did intend an obli- 
gation, he did not jintend that it 
should be enforceable by the courts. 
In re Hamilton’s Estate, 186 P. 587, 
181 Cal. 758. 


{b] Intent must clearly appear.— 
(1) A trust will not be imposed on 
an estate absolute in terms or upon 
its holder by precatory words in a 
will, unless it clearly appears from 
the terms of the will and the circum- 
stances relevant to its construction 
that testator intended that such 
words be imperative. Carter v. 
Strickland, 80 S.E. 961, 165 N.C. 69, 
Ann.Cas.1915D' 416. (2) Precatory 
words do not create a trust unless it 
appears they were‘intended to impose 
an imperative obligation and exclude 
exercise of discretion -by person ad- 
dressed. In re Browne’s Estate, 165 
P. 960, 175 Cal. 361. (3) Precatory 
words should not be regarded as cre- 
ating trust unless it appears testa- 
tor intended to impose imperative ob- 
ligation. In re Farrelly’s Estate, 
(Cal.App.) 296 P. 670; Snyder_v. 
Toler, 166 S.W. 1059, 179 Mo.App. 376. 
(4) Precatory words in a will do not 
ereate a trust unless testator intend- 
ed to impose an imperative obligation 
and exclude the exercise of discretion 
by the person to whom they are ad- 
dressed. In re Sowash’s Estate, 217 
P. 123, 62 Cal.App. 512. 


[c] Language not imperative in 
form but which appears to be impera- 
tive in its real meaning as intended by 
a testator will create a testamentary 
trust while language used by way 
of suggestion, advice, ete., with a 
viéw to influence but not to direct the 
discretion of the devisees will not 
raise a trust. Russell v. U. S. Trust 
Co., 127 F. 445 [aff 136. F. 758, 69 C. 
C.A. 410]. 


[d] ‘The test of a precatory trust 
(1) is the clear intent of the testator 
to imperatively control the conduct 
of the party to whom the language of 
the will is addressed by the expres- 
sion of the desire, and not to commit 
to his discretion the exercise of the 
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Such words 


option to comply or refuse to comply 
with the suggestion made. Burnes v. 
Burnes,132. 'F'. 485: faff 1387 F. 781) 70 
C.C.A. 357, cert den 26 S.Ct. 746, 199 
U.S. 605, 50 L.Ed. 330]. And see note 
to Russell v. U. S. Trust Co., 10 Prob. 
R.Annot. 451. (2) Whether or not the 
use of such words in a will create a 
trust depends on whether the terms 
used constitute an expression of the 
testator’s intention to dispose of the 
property himself or are merely ex- 
pression of confidence or hope in bene- 
ficiary’s disposition. Haight vy. Royce, 
113 N.E. 71, 274 Ill. 162; Shaver v. 
Weddington, 56 S.W.(2d) 980, 247 Ky. 
248; Laws v. Christmas, 100 S.E. 587, 
178 N.C. 350. (3) Whether a preca- 
tory trust has been created by the 
testator’s will depends on whether he 
intended to impose an obligation on 
his legatee to carry his wishes into 
effect, or whether, having expressed 
his wishes, he intended to leave the 
legatee to act or not, at his discretion. 
In re McVeigh’s Estate, 164 S.W. 673, 
181 Mo.App. 566; Snyder vy. Toler, 166 
S.W. 1059, 179 Mo.App. 376. (4) In 
determining whether a bequest cre- 
ates a precatory trust, the question is 
whether the legatee is a beneficiary 
or merely a trustee—whether recom- 
mendation expressed meant to govern 
the party’s conduct or merely to indi- 
cate what the testator thinks would 
be a reasonable exercise of discretion. 
In re Farrelly’s Estate, (Cal.App.) 
296 P. 670. (5) In determining wheth- 
er or not a bequest created a preca- 
tory trust, the question is whether 
the legatee is the beneficiary or mere- 
ly a trustee for others of the gift be- 
stowed upon him, whether the wish or 
desire or recommendation that is ex- 
pressed by the testator is meant to 
govern the conduct of the party to 
whom it is addressed, or whether it 
is merely an indication of that which 
he thinks would be a reasonable ex- 
ercise of the discretion of that party 
leaving it, however, to the party to 
exercise his own discretion. In re 
Hamilton’s Estate, 186 P. 587, 181 
Cal. 758. (6) Words in a will which 
are merely expressive of a sugges- 
tion by the testator as to the disposi- 
tion of property by a beneficiary, who 
would otherwise have taken an abso- 
lute gift, and not amounting to a di- 
rection or command, do not create a 
trust, where it does not appear from 
the context of the will that it was the 
intention of the testator that his sug- 
gestion was meant to govern the con- 
duct of the party to whom it was ad- 
dressed. Foose v. Whitmore, 82 N.Y. 
405, 37 Am.R. 572. 


75. In re Hamilton’s Estate, 186 P. 
587, 181 Cal. 758; In re Mitchell’s Es- 
tate, 117 P. 774, 160 Cal. 618; Sears 
v. Cunningham, 122 Mass. 538; Glover 
v. Baker, 83 A. 916, 76 N.H. 393. 


[a] Thus where a testatrix whose 
only descendants were her daughter 
and a granddaughter made a number 
of wills, in all of which save the last 
she made provisions for the grand- 
daughter, in one of them creating a 
trust for the granddaughter, those 
circumstances, together with the fact 
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carrying out of which being left to the discretion of 
the legatees, must be determined by the language ac- 
tually used, the context, and the consideration of 
the will as a whole.*® 
language of a will generally,‘7 the question of wheth- 
er the testator intended to create a trust in using 
precatory words must be determined from the lan- 
guage used’® and the surrounding circumstances.*® 
It depends on the setting of the preeatory words in, 
and the context of, the will.®° 
such case, the intention of the testator the court will 


As is the case in construing 


In ascertaining, in 


that the granddaughter has had no 
estate and that her father had no 
estate, were insufficient to convert 
testatrix’s expression of confidence 
that her daughter would suitably pro- 
vide for the granddaughter into a di- 
rect demand raising a precatory trust. 
ee ee ee anes Estate, 117 P. 774, 160 
sal. 618. 


[b] Words of favor or petition in 
a will will not be raised into words 
of positive directions, so as to create 
a precatory trust, unless it is clear 
that they were so used by the testa- 
tor. In re Hamilton’s Estate, 186 P. 
587, 181 Cal. 758. 


76. Wooldridge v. Gilman, 279 S. 
W. 20, 170 Ark. 168. 


77. Intention of testator see supra 
SerLT9: 
78. Ark.—Wooldridge vy. Gilman, 


279 S.W. 20, 170 Ark. 163. 


Cal.—In re Mitchell’s Estate, 117 
P. 774, 160 Cal. 618; In re Sowash’s 
Bstate, 217 P. 123, 62 Cal.App. 512. 


Ill. Haight v. Royce, 113 N.E. 71, 
274 Ill. 162. 


Ky.—Gross v. Smart, 224 S.W. 871, 
ESOP Fey. woo. 


N.Y.—Turrill v. Davenport, 159 N. 
Y.S. 814, 178 App.Div.. 543. 


Or.—Beakey v. Knutson, 174 P. 
1149, 90 Or. 574 [reh den 177 P. 955, 
90 Or. 574]. 


“Precatory words do not always or 
necessarily create a trust. The ques- 
tion is one of intention, and the real 
question is whether the direction is 
imperative, and if the matter is left 
to the decision of the donee such 
words would not create a trust.” 
thd te Royee, L1i3UN. Ee Ta, 27-4 we 


[a] Thus (1) no trust is created 
by precatory words when the lan- 
guage of the will clearly shows none 
was intended. Gross v. Smart, 224 S.W. 
871, 189 Ky. 338. (2) The only descend- 
ants of testatrix were a daughter and 
a granddaughter. The,fourth clause of 
the will bequeathed the sum of five 
dollars to the granddaughter, and stat- 
ed that the testatrix relied upon her 
daughter to make suitable provisions 
for the granddaughter. The fifth 
clause devised and bequeathed the 
rest and residue of the estate to be 
held absolutely by the daughter. Tes- 
tatrix had made previous wills in 
which she had made other bequests to 
the granddaughter, and in this will 
there were specific bequests to the 
daughter. Held, that neither the use 
of the term “rest and residue,’ nor 
the placing of the clause expressing 
confidence and reliance before the 
residuary clause, raise a precatory 
trust by implication. In re Mitchell’s 
Hstate, ‘117 P. 774, 160 Cal. 618, 

79. In re Mitchell’s Estate,.117 P. 
774, 160 Cal. 618; In re Sowash’s Es- 
tate, 217 P. 123, 62 Cal.App. 512: 


60. In re Campbell, 229 N.W. 247, 
209 Iowa 954, 
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take into consideration the whole scheme of the 
Where the will clearly shows that the use 
of the property indicated is merely the motive which 
leads the testator to make the gift, and, if the benefi- 
ciary is not limited in his discretion as to the use 
which he is to make of it, the gift does not impose 
If such words are used in their primary 


will.82 


a trust.®? 


81. Clay v. Wood, 47 N.E. 274, 153 
AS 134; In re Atkinson, 80 L.J.Ch. 


82. Cheston v. Cheston, 43 A. 768, 
89 Md. 465; Baker’s Ex’r v. Baker, 
44 S.E. 174, 53 W.Va. 165. 


83. Wallace v. Wallace, 13 S.W. 
(2d) 810, 179 Ark. 30; Carrere v. City 
of New Orleans, 111 So.. 393, 162 La. 
981; Estill v. Ballew, (Mo.) 26 S.W. 
(2a) 778; Lemp v. Lemp, 175 S.W. 
618, 264 Mo. 533 [quot Cyc]; In re 
Rode Bstate, 34 A. 10038, 176 Pa. 
122. 


[a] “Request” as advisory.—(1) 
The word “request” is advisory and 
does not create a precatory trust un- 
less the context indicates an intention 
to create a trust. Estill v. Ballew, 
(Mo.) 26 S.W.(2d) 778, 70 A.L.R. 321. 
(2) Precatory recommendations in a 
will that land devised to a city should 
not be sold did not create a trust or 
prevent alienation of title. Carrere 
v. City of New Orleans, 111 So. 393, 
162 La. 981. 


84. U.S.—Colton vy, Colton, 8 S.Ct. 
164) 227 U.S: -300, 232. 1, bids 2138) 
Burnes v. Burnes, 132 F.-485 [aff 137 
BH. 781, 70 C.CiA.. (357, cert den 26 S:Ct. 
746, 199 U.S. 605, 50 L.Ed. 330]. And 
see Russell v. U. S. Trust Co., 136 
F. 758, 69 C.C.A,. 410, 10 Prob.R.Annot. 
448 and note. 


Conn.—-Seymour y. Sanford, 86 A. 
7, 86 Conn. 516. 


Hawaii.—Kinney v. 
Hawaii 246. 


Ind.—Lovett vy. Lovett, 155 N.E. 528, 
87 Ind.App. 42 [reh den 157 N.E. 104, 
87 Ind.App. 42]. 


Ky.—Patrick v. Patrick, 122 S.W. 
159, 185 Ky. 307; Curd v. Field, 45 S. 
Wie92, 103) Ky. 293,019) Ky. Le. 2016533 
Prob.R.Annot. 50. 


La.—Young y. Egan, 10 La.Ann, 415. 


Md.—Negro Chase y. Plummer, 17 
Md. 165. 


Mass.—Sherwin v. Smith, 185 N.E. 
17; Blunt v. Taylor, 119 N.I. 954, 230 
Mass. 303. 


Miss.—Patterson v. Humphries, 58 
So: 772, 101 Miss. 831. 


N.H.—Pembroke Academy v. Epsom 
School Dist., 75 A. 100, 75 N.H. 408, 
37 L.R.A.N.S. 646; Erickson v. Wil- 
ACO eleNeE., 2018 


N.C.—Waldroop vy. Waldroop, 103 
N.E. 381,179 N.C. 674; Laws v. Christ- 
mas, 100 S.B. 587, 178 N.C. 350. 


Ohio.— Hess v. American Bible Soc., 
26 Ohio Cir.Ct.N.S, 439. 

Pa.—In re Pennock’s Estate, 20 Pa. 
268, 59 Am.D. 718; Coates’ Appeal, 2 
Pa e299 

R.I.—Mclyyman y, Art Ass’n of 
Newport, 154 A. 117, 51 R.I. 273. 

Wash.—In re Hochbrunn’s Estate, 
244 P. 698, 1838 Wash. 415, 49 A.L.R. 7. 

Eng.—Proby v. Landor, 28. Beav. 


504, 54 Reprint 460; Quayle v. David- 
son, 12 Moore P.C. 268, 14 Reprint 913. 


Ont.—Re Singer, 33 Ont.L. 602, 8 
Ont.W.N. 336 [mod 7 Ont.W.N. 625]. 


[a] Other statements of rule.—(1) 


Robinson, 30 


WILLS 


“Wherever a person gives property, 
and points out the object, the prop- 
erty, and the way in which it shall 
go, that creates a trust unless he 
shows clearly that his desire express- 
ed is to be controlled by the party and 
that he is to have an option to de- 
feat it.” “If a person shows a desire 
that a thing shall be done, unless 
there are plain express words or nec- 
essary implication that he does not 
mean to take away the discretion, but 
intends to leave it to be defeated, the 
party shall be considered as acting 
under a trust.” Per Alvanley, L. J., 
in Malim v. Keighley, 2 Ves.Jr. 333, 
30 Reprint 659 [cit with appr Knight 
v. Boughton, 11 ClL&F. 513, 527, 8 
Reprint 1195, and Lovett v. Lovett. 
155 Nee. 528,°157 N.EB. 104,. 87 Ind: 
App. 42]. (2) Precatory words ina 
will create a binding trust if meant 
to govern the conduct of the person 
to whom addressed and not merely as 
an indication of what the testator 
thinks would be a reasonable exer- 
cise ‘of a discretion thereby left to 
such person. Laws v. Christmas, 100 
S.E. 587, 178 N.C. 350. (3) Words of a 
will, precatory in form, expressing an 
intention to create a trust in terms 
equivalent to a command, are as ef- 
fective as though imperative in form. 
Kinney vy. Robinson, 30 Hawaii 246. 
(4) The words ‘desire,’ “request,” 
“recommend,” “hope,” “not doubting” 
used by the testator in a will to ex- 
press his desire that the executor will 
conduct a fund in a specified manner, 
the testator having power to com- 
mand, will not be construed as prec- 
atory only, but as commands clothed 
in the language of civility, and to im- 
pose on the executor an enforceable 
duty, sufficient to create a trust. 
Trustees of Pembroke Academy _ v. 
Epsom School Dist., 75 A. 100, 75 N.H. 
408, 37 L.R.A.N.S. 646. 


[b] “A request is often a polite 
form of command. . . Not only 
in wills but in daily life an expres- 
sion may be imperative in its real 
meaning, although couched in lan- 
guage which is not imperative in 
form.” In re Williams, [1897] 2 Ch. 
12, 19 (per Lindley, J.). 


Ie] When words of recommenda- 
tion or request (1) contained in a will 
must necessarily be followed in order 
to carry out the clear purpose of the 
testator, they are to be regarded as 
words of command. Wolbert v. 
Beard, 107 N.W. 6638, 128 Wis. 391. 
(2) Where the intention appears to 
leave the beneficiary no discretion, the 
words are considered imperative. In 
re Pennoch’s Estate, 20 Pa. 268, 59 
Am.D. 718. 


[d] Effect of courteous words.— 
Where testator specially requests 
beneficiary to pay portion to another, 
courteous language used does not 
make words of request less impera- 
tive. In re Hochbrunn’s Estate, 244 
P. 698, 138 Wash. 415, 49 A.L.R. 7. 


[e] Words “request” and “desire” 
when used in will may be imperative 
and sufficient to create trust. In re 
Hochbrunn’s Hstate, 244 P. 698, 138 
Wash. 415, 49 A.L.R. 7. 


{f] “Precatory trust” arises from 
words of entreaty or request in will 
amounting to more than mere sugges- 
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sense, it is obvious, or should be, that they can im- 
pose no obligation upon the first taker.** 
other hand, a trust is created if it clearly appears 
that the words were used in an imperative sense ;** 
but this only where 
certained with reasonable certainty, the subject and 
the object being clear.®® 


On the 


the testator’s desires can be as- 
That the person or object 


tion. In re Hochbrunn’s Estate, 244 
P. 698, 138 Wash, 415, 49 A.L.R. 7. 


{g] IUustrations—(1) Testator 
leaving his property to his second 
wife under certain conditions among 
which were an expressed desire that 
aid should be extended to any mem= 
ber of the family in adversity, should 
the income permit, and another that, 
should a daughter by a former mar- 
riage become dependent and in need, 
he charged his wife out of the body 
of the estate to extend to her such aid 
as the income. would enable, a trust 
was created, which the daughter could 
enforce; the provision being manda- 
tory, and not precatory. Patterson 
v. Humphries, 58 So. 772, 101 Miss. 
831. (2) A devise of the residue of 
a remainder to grandnephews and 
grandniece, “to be used only for edu- 
cational purposes,’ creates a_ trust 
for education of named beneficiaries, 
not an absolute gift, the words being 
positive and unequivocal and import- 
ing a mandate rather than a request. 
Sherwin v. Smith, 185 N.B. 17. (3) 
A bequest of ‘$30,000 to be invested 

- in annuity bonds of the Moody 
Bible Institute” creates a testamen- 
tary trust, the words being impera- 
tive. Lovett v. Lovett, 155. N.E. 528, 
87 Ind.App. 42, rehearing denied 157 
N.E. 104, 87 Ind.App. 42. 


85. Conn.—Seymour v. Sanford, 86 
A. 7, 86 Conn. 516; Harper v. Phelps, 
21 Conn. 257. 


D.C.—General Clergy Relief Fund 
v. Sharpe, 43 App.D.C. 126. 


Fla.—Floyd v. Smith, 51 So. 537, 
59 Fla. 485, 138 Am.S.R. 133, 37 L.R. 
A.N.S. 651, 21 Ann.Cas. 318; Floyd 
v. Smith, 51 So. 537, 58 Fla. 12; Lines 
v. Darden, 5 Fla. 51 (no commenda- 
tory terms of a will expressing a 
“wish,” “will,” “desire,” etc., are suf- 
ficient to create a trust, unless there 
be certainty as to the parties who are 
to take and what they are to take). 


Tll.—Caulson y. Alpaugh, 45 N.E. 
216, 163 Ill. 298. 


Ky.—Shaver v. Weddington, 
W.(2d) 980, 247 Ky. 248; 


56 S. 
Trevathan’s 


“Ex’r_v. Dee’s Ex’r, 298 S.W. 975, 221 


Ky. 396; Bohon v. Barrett’s Ex’r, 
Ky. 378, 2 Ky.L. 37d. 


Md.—Gosnell v. Leibman, 160 A. 
277, 162 Md. 542; Handley v. Wright- 
son, 60 Md. 198; Williams v. Worth- 
ington, 49 Md, 572, 33 Am.R. 286. 


Miss.—Lucas v. Lockhart, 18 Miss. 
466, 48 Am.D. 766. 


N.H.—Glover v. 
76 N.H. 393. 


N.C.—Weaver v. 
564, 186 N.C. 387. 


Tenn.—Hill y. Page, 
735. 


79 


Baker, 83 A. 916, 


Kirby, 119 S.E. 


Ch.App.) 36 
Sent ( pp.) 


Va.—Harrison y. Harrison’s Adm’x, 
2 Gratt. (43 Va.) 1, 44 Am.D. 365. 


Eng.—Knight v. Knight, 3 Beav. 
148, 43 Eng.Ch. 148, 49 Reprint 58 [aff 
Taal IC Gana bilis, 98 Reprint 1195]; 
Bernard v. Minshull, Johns. 276, 70 
Reprint 427. 


Ont.—Re Clark, 17 Ont.W.N.° 88. 


[a] Other statements of rule.—(1) 
“Words accompanying a gift or be- 


For later cases, developments and changes in the law see Annotations: same title and section number. 
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to which they apply is clearly pointed out and the 
quantum of the estate given clearly defined, has 
weight in determining whether precatory 
On the other hand, 
uncertainty as to the objects or subject of the trust 
is a reason, though not conclusive, for holding that 
no trust was designed by the testator.®7 
will consists of nothing more than an expression of 
wishes, one qualifying the other, a precatory trust 
will be held to have been created.** 
words will create a trust if such words apply not only 
to the property given by the testator, but to all of the 
A devise or bequest to 
one to use “at his discretion in promoting the ends 
of justice” was held to constitute an absolute gift 
with the moral obligation to devote the property to 
Where the testator shows 


great 
words in a will create a trust.*® 


property of the Jegatee.®® 


the purposes specified.°°® 


quest, expressive of confidence, or be- 
lief, or desire, or hope that a particu- 
lar application will be made of such 
bequest, will be deemed to import a 
trust, upon these conditions—first, 
that they are so used as to exclude all 
option or discretion in the party who 
is to act, as to his acting according 
to them or not; secondly, the subject 

must be certain; and, thirdly, the ob- 
jects expressed must not be =$ too 
vague or indefinite to be enforced.” 
Briggs v. Penny, 16 Jur. 93, 94. 3 
Macn.&G. 546, 49 Eng.Ch. 546, 42 Re- 
print 371. (2) Whenever the objects 
of the supposed recommendatory 
trust are not certain or definite, when- 
ever the property to which it is to 
attach is not certain or definite, when- 
ever a clear discretion or choice to 
act or not to act is given, and when- 
ever the prior dispositions of the 
property import absolute and uncon- 
trollable ownership, words of recom- 
mendation or request will not create 


a trust. Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W-* 622, 
113 N.W. 267, 73 Neb. 667. (3) No com- 


mendatory terms of a will expressing 
a “wish,” “will,” or “desire” are suf- 
ficient to create a trust, unless there 
be certainty as to the parties who are 
to take and what they are to take. 
Floyd vy. Smith, 51 So. 537, 58 Fla. 12. 
(4) Precatory words will'‘create trust 
provided testator has pointed out with 
sufficient clearness and certainty both 
subject-matter and objects of intend- 
ed trust. Gosnell v. Leibman, 160 A. 
277, 162 Md. 542. .- 


[b] An uncertain charge upon an 
estate does not render the subject so 
uncertain as to prevent the raising of 
a trust by precatory words in a will. 
Harrison v. Harrison’s Adm’x, 2 
Gratt. (43 Va.) 1, 44 Am.D. 365. 


[ec] Beneficiary uncertain.—(1) A 
testamentary provision that it was 
testator’s will and desire that devisee 
should devise the property left to her 
or the proceeds thereof to those who 
had been the kindest in aiding and 
comforting testator and devisee in 
their old age, was held too uncertain 
as to.the beneficiary to create a trust. 
Weaver v. Kirby, 119 S.E. 564, 186 N.C. 
387. (2) To create a precatory trust 
the testator must point out clearly 
and certainly the subject-matter of 
trust. Trevathan’s Ex’r v. Dees’ 
Ex’rs, 298 S.W. 975, 221 Ky. 396. (3) 
A precatory trust created in hus- 
band’s will by a request that wife di- 
vide earnings accumulated during 
marriage ‘between her people and 
mine” was held sufficiently definite as 
to beneficiaries, since ‘‘people” refers 
to “heirs.” Shaver v. Weddington, 56 
S.W.(2d) 980, 247 Ky. 248. 
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Where a 


No preeatory 
will.®4 


forced.®® 


86. Laws v. 100 S.E. 


587, 178 N:Cs 350. 

87. Pratt v. Trustees of Sheppard 
& Enoch Pratt Hospital, 42 A. 51, 57, 
88 Md. 610. 


Christmas, 


88. Commonwealth _ v. Wilson’s 
Adm’r, 21 S.W.(2d) 814, 231 Ky. 497. 

[a] Reasons for rule.—(1) “Her 
wish in one part of the will is no 


stronger than the request, which is 
directly connected with it. 

This will, written by the wife her- 
self, must be read as expressing mere- 
ly her wishes, and one wish is as 
much entitled to consideration as the 
other. In such cases a precatory 
trust is created.”” Commonwealth v. 
Wilson’s Adm’r, 21 S.W.(2d) 814, 815, 
231 Ky. 497. (2). Will providing “TI 
wish to will my property to my hus- 
band, asking that he in turn leaves 
it equally to my two children” creat- 
ed precatory trust. Commonwealth v. 
Wilson’s Adm’r, 21 S.W.(2d) 814, 231 
Ky. 497. 


&9. Loomis Institute v. Healy, 119 
A. 31, 98 Conn. 102. 


90. In re Hayes’ Estate, 263 N.Y. 
S. 730, 146 Misc. 660. 


91. Conn.—Colonial Trust Co. v. 
Brown, 185 A. 555, 105 Conn. 261. 


D.C.—O’Brien v. McCarthy, 285 F: 
917, 52 App.D.C. 183. 


Md.—Williams v. Committee of 
Baptist Church, 48 A. 930, 92 Md. 
497, 54 L.R.A. 427, 


N.Y.—In re Lynch’s Will, 169 N.Y. 
S. 321, 102 Misc. 650. 


N.C.—Carter v. Strickland, 80 S.E. 
961, 165 N.C. 69, Ann.Cas.1915D 416. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281. 


[a] Illustration.—Where a_ will 
had previously bequeathed three sep- 
arate sums to the executor, to be ex- 
pended by him for a definite purpose, 
thereby indicating that testatrix 
knew how to create a trust, a residu- 
ary clause, bequeathing the residue 
to the individual who was named ex- 
ecutor, to be expended by him in his 
judgment in accordance with the ver- 
bally expressed wishes of testatrix 
to him, without any showing that 
those wishes included the expenditure 
for the benefit of any person other 
than the legatee, did not create a 
trust, but was only a recommenda- 
tion, which he could follow or not. 
O’Brien v. McCarthy, 52 App.D.C. 183, 
POS De lr 


[b] “Wish” and “request” of cre- 
ator of testamentary trust, that cer- 
tain employees be retained, was held 
merely precatory in view of impera- 
tive nature of other instructions. 
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that he knows how to create a trust by doing so in 
clear and apt words in one part of the will, the use 
of precatory words in another clause is strong evi- 
dence that no trust was there intended.®* 
ly the use of the word “give’ 
quest was intended is some indication that a trust 
was intended when precatory words were used in an- 
other part of the will.°? In accordance with the gen- 
eral rule®? precatory words should be so construed as 
to avoid any invalidity of the provisions of the 
Precatory words addressed to a fiduciary are 
enforced as mandatory when like words to a benefi- 
ciary having an absolute estate would not be en- 
Sometimes the testator explicitly states 
the sense in which precatory words are used, and in 
such ease of course his express intention governs.°® 
Applying these rules, it is clear that the same words 


Converse- 


’ when an absolute be- 


Colonial Trust Co. v. Brown, 1385 A. 
555, 105 Conn. 261. 


92. Laws v. Christmas, 100 S.E. 
587, 178 N.C. 350. 


93. Construction to uphold will see 
Supra § 1146. 


94 In re Tooley’s Estate, 149 P. 
574, 170 Cal. 164, Ann.Cas.1917B 516; 
Clay v. Wood, 47 N.E. 274, 153 N.Y. 
134; In re Lynch’s Will, 169 N.Y.S. 
321, 102 Misc. 650. 


[a] hus where to impose such a 
trust would be to nullify previous ex- 
pressions in the will and to create a 
repugnancy between its’ different 
parts, then the rules of construction 
forbid the attempt. Clay v. Wood, 
47 N.B. 274, 153 N.Y. 134. 


[b] Trust void for unlawful ac- 
cumulation.—A will directing a wife 
to set aside from the surplus of an- 
nual net income such portion as she 
deems proper to create a sinking fund 
for grandchildren, until five thou- 
sand dollars accumulates, any deficit 
to be made out of the estate, to be di- 
vided among beneficiaries equally, 
should be construed as precatory only, 
Since construction in favor of a trust 
would create an unlawful accumula- 
tion. In re Lynch’s Will, 169 N.Y.S: 
321, 102 Misc. ,650. 


95. In re Browne’s Estate, 165 P. 
960, 175 Cal. 361; In re Sowash’s Es- 
tate; 2A 7a P7i123,11162 eCaltA pps bar 
Thomas v. Bush, 32 S.W.(2d) 1006, 
236 Ky. 241; In re Kollstede’s Estate, 
19 9nENIXES. 2901 1. 20) gIVISe: ibsi3. 


[a] Ilustration.—Where testator’s 
desire that certain Sums be given to. 
certain persons is expressed, not to 
his executor, but to one of the bene- 
ficiaries it may be regarded only as 
mere request, and not a command. In 
re Browne’s Estate, 165 P. 960, 175- 
Cal. 361; 


96. Gross v. Smart, 224 S.W. 871,. 
189 Ky. 338; Enders’ Ex’r v. Tasco, 
11 S.W. 818, 89 Ky. 17, 11 Ky.L. 592: 
Sale v. Thornsberry, 5 S.W. 468, 86 
Ky. 266, 9 Ky.L. 472: Bacon vy. Ben- 
son, 29 N.E. 473, 139 Mass. 117; Eber- 
hardt v. Parolin, 25 A. 510, 49 N.J.Eq. 
570; Matter of Keleman, 26 N.E. 968, 
126 N.Y. 73; In re Judge’s Will, 252 
N.Y.S. 500, 141 Misc. 254; In re Stein- 
er’s Estate, 118 N.Y.S. 833, 134 App. 
Div. 625 Edson v. Bartow, 37 N.Y.S. 
99, 15 Misc. 179 [mod 48 N-E. 541, 154 
N.Y. 19 9, 61 Am.S.R. 609, and rearg 
den 49 NE. 1096, 154 N.Y. 768]; Mat- 
ter of Havens’ state, 2 N.Y.S. 639, 
6 Dem.Surr. 456. 


[a] Tlustrations of precatory 
words not creating trust.—(1) Testa- 
tor’s will in favor of his wife reading 
that he requested the wife to arrange 
at her death that any property left 
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may have 
the light of the context.®7 
“wish” may®® 
with “desire,” and similar words.? 


[§ 1833] bb. Particular Words. 
been stated in the preceding section,* the same words 
may or may not create a trust, according to the in- 
tention of the testator,* the courts sometimes differ- 


passing to her under the will should 
be divided into equal parts to be given 
to certain individuals, with declara- 
tion that it was only a request on his 
part which in no wise should be con- 
strued as meaning that he was plac- 
ing any limitations on the right of 
the wife, was held not to have created 
a precatory trust in favor of the nam- 
ed individuals. Gross v. Smart, 224 
S.W. 871, 189 Ky. 338. (2) “In the 
confident belief . Se OUCe dee lS 
intended to be unconditional and free 
from any legal trust or obligation 
qualifying their absolute title.’ In 
re Haven’s Estate, 2 N.Y.S. 639, 640, 
6 Dem.Surr. 456. (3) “I request, but 
without intending to create a trust 


therefor.” Enders’ Ex’r v. Tasco, 11 
S.W. 818, 89 Ky. 17, 11 Ky.L. 592. (4) 
“T only make this request of her, and 


_only as a request,” etc. Sale 
Thornsberry, 5 S.W. 468, 86 Ky. 266, 
9 Ky.L. 472. (5) Request to legatees, 
followed by the words, “but neither 
of them is under any legal responsi- 
bility to any one or to any court to 
do so.” Bacon v. Ransom, 29 N.E. 
473, 1389 Mass. 117. (6) “I would rec- 
ommend .. . but it is not obliga- 
tory.’ Eberhardt v. Parolin, 25 A, 
510, 49 N.J.Eq. 570. (7) ‘Request 
- but this is not to be construed 
into an absolute direction on my part, 
but merely my desire.’ In re Kele- 
mae Will, 26 N.E. 968, 126 N.Y. 


‘97. Lemp v. Lemp, 175 S.W. 618, 
264 Mo. 533. 


“The use of precatory words in 
wills has been a source of annoy- 
anee to the courts, and, owing to the 
appearance of extremely harsh cases 
from time to time, has occasioned 
some extreme views, thereby produc- 
ing a contrariety of opinion to some 
extent. The same words have been 
given different meanings in the opin- 
ions. To be more explicit, given 
words in some wills have been held 
not to create a trust, and the same 
words in others have been held to cre- 
ate a trust. Words in one will have 
been held to be imperative, whilst 
the same words in another will have 
been held not to be imperative. These 
divergences of opinion, howewer, can 
be accounted for in a large measure 
by the use of different kinds of words 
in other portions of the wills.”” Lemp 
Nee ett 175 S.W. 618, 620, 264 Mo. 


98. Phillips v. Phillips, 19 N.E. 411, 
112° N.Y.'197, 8 Am.S:R. 737; Hadley 
v. Hadley, 45 S.W. 342, 100 Tenn. 446; 
Re Hamilton, 28 Ont.L. 534, 27 Ont.L. 
445, 4 Ont.W.N. 441, 23 Ont.W.R. 549. 
And see infra § 1833 text and note 58. 


99. In re Bellas’ Estate, 34 A. 1003, 
176 Pa. 122; Keyes v. Grant, (B.C.) 
[1928] 3 Dom.L.R. 558; Johnson v. 
Farney, 29 Ont.L. 223, 4 Ont.W.N. 
1517. And see infra § 1833 text and 
note 33. 


1. Foster v. Wilson, 38 A. 1008, 68 
N.H. 241, 73 Am.S.R. 581; Wood v. 
Camden Safe Deposit, ete., Co., 14 
A. 885, 44 N.J.Eq. 460; In re Taylor, 
28 Pa.Dist. 778; Re Walton, 20 Man. 
686. Contra Jewell v. Barnes’ Adm’r, 
GUM SAW 860, 110 Ky: 3295229) Skea: 
1757, 53 L.R.A. 377. See infra § 1833 


wholly different meanings when read in 
Thus the expression of a 
or may not®® create a trust; 
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and so 


ing in the constraction of particular words.’ 1 
there are many eases in which the courts, consider- 
ing that it did not appear that the testator intend- 
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Thus 


ed to make them imperative, have held that no trust 


_As has already bie of j 
admonish an 


text and notes 12, 42. 
2. See infra § 1833. 
3. See supra § 1832. 
4 See cases infra this section. 
5. See cases infra this section. 


6 Arnold y. Arnold, 19 S.E. 670, 
41 S.C. 291. 


fa] Thus where testator devised 
his farm to his grandchildren in fee, 
and after declaring when it should be 
divided, “admonished” and ‘“‘charged”’ 
them that the gift was made “in the 
hope and upon the trust that they 
would provide for their parents dur- 
ing their lives,” no trust was created 
in favor of the parents. Arnold v. 
Arnold, 19 S.E. 670, 41 S.C. 291. 


7. Lumpkin v. Rodgers, 58 N.E. 72, 
155 Ind. 285, 6 Prob.R.Annot. 69. 


8. Rose v. Porter, 5 N.E. 641, 141 
Mass. 309. 


[a] Thus a bequest to two sons, 
“assuming” that they will do for an- 
other son and his family “all that 
. . . the truest fraternal regard may 
require,’ creates no trust in favor of 
the latter. Rose v. Porter, 5 N.E. 641, 
141 Mass. 309. 


9. Van Duyne v. Van Duyne, 14 N. 
J.Eq. 397; McCreary v. Burns, 17 S.C. 
45; Frierson v. Presbyterian Church 
Gen. Assembly, 7 Heisk. (Tenn.) 683. 


[a] Doctrine of precatory trust in- 
applicable to create trust.—Where a 
testator gave to his wife all the rest 
and residue of his property, adding 
thereto the words ‘“‘believing that she 
will manage it judiciously. and per- 
fectly satisfied that she will make a 
fair distribution of it among our chil- 
dren at her death,” such clause does 
not limit the estate devised to her, 
but merely explains his motives for 
giving the estate absolutely to his 
wife without making provisions for 
their children. Cheston y. Cheston, 
43 A. 768, 769, 89 Md. 465. \ 


10. Spooner v. Lovejoy, 108 Mass. 
529; In re Kollstede’s Estate, 199 N. 
Y.S. 901, 120 Mise. 533; Arnold v. Ar- 
nold, 19 S.E. 670, 41 S.C. 291. 


fa] Thus (1) a bequest followed 
by “she is of course to charge herself 
with the education and support of,” 
creates no trust. Spooner v. Lovejoy, 
108 Mass. 529. (2) Where a will, di- 
recting that the residue of testator’s 
estate be divided among his sons, pro- 
vided that ‘I charge my said sons out 
of the estate respectively coming to 
them under the terms of the foregoing 
will, to make provision for such of my 
sisters as shall survive me during 
their lives in the same manner as I 
have provided for them during my 
life,’ and the evidence Showed that 
the testator had advanced three thou- 
sand dollars to his only surviving sis- 
ter, who had since died, it was held 
that the provision for the sister was 
merely a request expressing testator’s 
desire, and did not create a trust or 
charge on the estate. In re Koll- 
stede’s Estate, 199 N.Y.S. 901, 120 
Mise. 533. 


11. Hutchinson’s Succession, 36 So. 
639, 112 Lia. 656. 


was created by the use of such precatory words as 


charge,”® “advise,”’ “assuming,’® 


“believing,”® “charge,”1° “contemplate,”!+ “desire” 
or “desiring,’”’!? and so also as to “desire and be- 


12. U.S.—Burnes v. Burnes, 132 F. 
485, [aff 13.7 1B. %81,;70, C.CiA. 35,10 
Prob.R.Annot. 451 note, and cert den 
26 S.Ct. 746, 199 U.S. 605, 50 L.Ed. 
330]; Toms v. Owen, 52 B. 417. 


Cal.—In re Brown’s Estate, 165 P. 
960, 175 Cal. 361; In re Tooley’s Es- 
tate, 149 P. 574, 170 Cal. 164, Ann.Cas. 
1917B 516; Kauffman v. Gries, (ES Ge 
846, 141 Cal. 295; In re Marti’s Es- 
He 61 P. 964, 64 P. 1071, 132 Cal. 


Fla.—Lines v. Darden, 5 Fla. 51. 


TIll.— Gahan y. Golden, 162 N.E. 164, 
330 Ill. 624. 


Ind.—Lumpkin v. Rodgers, 58 N.E. 
72, 155 Ind. 285, 6 Prob.R.Annot. 69; 
Van Gorder v. Smith, 99 Ind. 404. 


Ky.—Jewell v. Barnes’ Adm’r, 61 
S.W. 360, 110 Ky... 329, 22 Ky.L. 1757, 
53 L.R.A. 377; Enders’ Ex’r v..Tasco; 
11 S.W. 818, 89 Ky. 17, 11 Ky.L. 592. 


La.—Dufour v. Deresheid, 34 So. 
469, 110 La. 344; Jacob v. Macon, 20 
La.Ann. 162. 


Md.—Clark v. 
Md. 356. 


Mass.—Holmes v. Dalley, 
513, 192 Mass. 451; 
114 Mass. 56. 


Miss.—Ryals v. McPhail, 122 So. 
493,154 Miss. 295; Courtenay. iv. 
Courtenay, 43 So. 68, 90 Miss. 181. 


N.Y.—Post v. Moore, 73 N.E. 482, 
181 ‘N:Y. 15, 406 Am,S.R,. 495, 2- Ann. 
Cas. 691, 10 Prob.R.Annot. 594; In re 
Gardner, 35 N.E. 439,140 N.Y. 122; 
In re Abbe’s Hstate, 245 N.Y.S. 291, 
138 Misc. 210; Sands v. Waldo, 165 N. 
Y.S. 654, 100 Misc. 288; Slater. v. 
Slater, 94 N.Y.S. 900, 46 Misc. 332 
[aff 99 N.Y.S. 564, 114 App.Div. 160, 
and aff 81 N.E. 1176, 188 N.Y. 633]. 


N.C.—Dixon v. Hooker, 155 S.E. 567, 
199 N.C. 673. 


Pa.—Forscht’s Estate, 
294. 


R.I.—In re Ogden, 55 A. 938, 25 R.T. 
373 (as to location of monument). 


S.C.—Rowland v. Rowland, 6 S.E. 
, 29° SCs 64. 


esa re Oldfield, [1904] 1 
1 Ob 


Ont.—Montreal Bank y. Bower, 18 
Ont. 226, 17 Ont. 548. 


[a] TMlustrations—(1) Will Jeav- 
ing residue to testator’s son, “save 
and except I desire that he pay out 
of said property” certain sums to cer- 
tain persons did not create a preca- 
tory, trust in their favor. In re 
Browne’s Hstate, 165 P. 960, 175, Cal. 
361. (2) Desire "that life tenant give 
daughter musical education held not 
to impress corpus of property with 
trust for such musical education. 
Gahan v. Golden, 162 N.E. 164, 330 
Ill. 624: (3) “Desire” that bequest to 
nephews and nieces should be used 
for education of grandnephews and 
grandnieces in discretion of their par- 
ents held merely precatory. In re 
Abbe’s Hstate, 245 N.Y.S. 291, 138 
Mise. 210. (4) Will bequeathing per- 
sonalty to wife for life, with use 
thereof, expressing desire that per- 
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hef,”18 “desire and request,”’!4 “enjoin” or “enjoin- 
ed,”15 “expect” or “expectation,’?® “for his sup- 
port,”17 “full confidenee,”!® “hope and_ perfect 


sonalty not used should be bequeathed 
by wife to others, passed absolute 
ownership of personalty to wife with- 
out trust for others named. Dixon 
v. Hooker, 155 S.E. 567, 199 N.C. 673. 
(5) Clause of will giving all residue 
and remainder of estate to plaintiffs 
and their survivor, and providing, “I 
desire them to distribute my said re- 
siduary estate among such religious, 
charitable and educational corpora- 
tions as they may designate,” vested 
in plaintiffs complete title in residu- 
ary estate, free of any trust or use. 
Sands v. Waldo, 165 N.Y.S. 654, 100 
Misc. 288. 


Us ine res Taylor, 23. Pa Dist: 77s: 


14. Clay v. Wood, 47 N.E. 274, 153 
N.Y. 134; Clark v. Hill, 39 S.W. 339, 
98 Tenn. 300. 


{a] Particular words.—A will giv- 
ing property to the wife of the tes- 
tator to have and to hold, to her and 
to her heirs, executors, administra- 
tors and assigns, forever, with other 
like words of similar import, and con- 
taining a clause to the effect that it 
is the ‘‘desire and request” of the tes- 
tator that she shall make certain per- 
sons joint heirs in the estate be- 
gueathed her, gives an absolute es- 
tate in the wife, and creates no in- 
terest in trust for the persons men- 
tioned in such clause. Clay v. Wood, 
47 N.E. 274, 153 N.Y. 134. 


15. Lawrence v. Cooke, 11 N.E. 144, 
104 N.Y. 632, 26 N.Y.Wkly.Dig. 107; 
In re Moore, 55 L.J.Ch. 418. 


[a] Illustration.—Where a testa- 
tor gives, devises, and bequeaths the 
residue of an estate to his daughter 
“to have and to hold the same unto 
her and her heirs and assigns for- 
ever,” and in the following clause 
commits the testator’s granddaugh- 
ter to the charge of the daughter, her 
aunt, “in whose honesty, good will 
and integrity, I repose the utmost 
confidence, I enjoin upon her to make 
such provision for said grandchild out 
of my residuary estate now in her 
hands, in such manner, at such times 
and in such amounts as she may judge 
to be expedient and conducive to the 
welfare of said grandchild, and as her 
own sense of justice and christian 
duty shall dictate,” the daughter 
takes an absolute title to the residu- 
ary estate free from any trust or 
charge and the provision to be made 
for the granddaughter is wholly with- 
in the discretion of the dsvisee, un- 
controlled by the courts. Lawrence 
v. Cooke, 11 N.E. 144, 104 N.Y. 632, 26 
N.Y.Wkly.Dig. 107. 


16. Russell v. U. S. Trust Co., 127 
BF. 445 [aff 136 F. 758, 69 C.C.A. 410, 
10 Prob.R.Annot. 448]; In re Gard- 
ner, 35 N.E. 439, 140 N.Y. 122. 


17. In re Wilkening’s Will, 244 N. 
¥.S. 115, 1837 Misc. 451. 


[a] Tlustration.—Will requiring 
payment of son’s income from trust 
to his wife for his support required 
payment of income to wife without 
legal restriction; words “for his sup- 
port”. being precatory. In re Wilken- 
ine’s Will, 244 N.Y.S. 115, 137 Misc. 
ais . 


18. In re Hutchinson, 8 Ch.D. 540; 
In re Adams, 54 L.J.Ch. 87. 


{a] Ilustrations.—(1) A testator 
gave all his property to his wifé “ab- 
solutely, with full power for her to 
dispose of the same as she may think 
fit for the benefit of my family, hav- 
ing full confidence that she will do 
so,’ it was held that the wife took 
absolutely. In re Hutchinson, 8 Ch. 
D. 540. (2) A gift by will by A to my 
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wife for her absolute use and bene- 
fit, in full confidence that she will do 
what is right as to the disposal there- 
of between my children, either in her 
lifetime or by will after her decease, 
held an absolute gift to the wife, and 
not such as to impose any trust in 
favor of the children. In re Adams, 
54 L.J.Ch. 87. 


19. Seymour vy. Sanford, 86 A. 7, 86 
Conn. 516. 


{a] MTllustration.—A bequest of 
fifteen thousand dollars to B, to be 
hers absolutely, but with the hope and 
perfect faith that she would expend 
so much as was necessary in carrying 
out a certain charity in which she 
knew testatrix was interested, was 
insufficient to create a trust and vest- 
ed title in the legatee. Seymour v. 
Sanford, 86 A. 7, 86 Conn. 516. 


pa. Gibbins v. Shepard, 125 Mass. 
oO . 

[a]. Thus where testator gave by 
his will his estate, real and personal, 
to his wife, “for her support during 
her lifetime, and leaving it as an in- 
junction on her to divide it on the 
children at her death, as she deems 
best, and as they. deserve,” no trust 
was created for the children. Gib- 
bins v. Shepard, 125 Mass. 541. 

21. Hess v. Singler, 114 Mass. 56; 
Van Duyne v. Van Duyne, 14 N.J.Eq. 
897; Arnold v. Arnold, 19 S.E. 670, 
41 S.C. 291. 


22. Matter of Havens’ 
N.Y.S. 639, 6 Dem.Surr. 456. 


23. Ala.—Ellis v. Ellis’ Adm’r, 15 
Ala. 296, 50 Am.D. 132. 


Cal.—In re Whitcomb’s Estate, 24 
P. 1028, 86 Cal. 265. 


poate albere v. Chapin, 19 Conn. 


Estate, 2 


Ky.—Goslee’s Adm’r v. Goslee’s 
Ex’r, 94 S.W. 638, 29 Ky.L. 654. 


La.—Hutchinson’s Succession, 386 
So. 639, 112 La. 656. 


Mass.—Crowell v. Chapman, 154 N. 
HE. 397, 257 Mass. 492. 


N.J.—Eberhardt v. Perolin, 25 A. 
510, 49 N.J.Eq. 570 [rev 23 A. 501, 48 
N.J.Eq. 592]. 


Eng.—Johnson v. Rowlands, 2 De 
G.&Sm. 356, 64 Reprint 160; Young v. 
Martin, 2 Y.&Coll. 582, 21 Eng.Ch. 
582, 63 Reprint 260; Ex p. Payne, 2 
Y.&C.Exch. 636, 160 Reprint 550. 


[a] For example, a testator’s rec- 
ommendation that widow make will 
disposing of income from life estate 
held not to create a precatory trust. 
Crowell v. Chapman, 154 N.E. 397, 257 
Mass. 492. 


24. In re Mitchell’s Estate, 117 P. 
774, 160 Cal. 618. 


[a] @®hus, where a testatrix devis- 
ed and bequeathed practically all her 
estate to be absolutely owned by her 
daughter, and, after bequeathing five 
dollars to a granddaughter, stated 
that she relied upon her daughter to 
make further suitable provisions to 
the granddaughter, stating that it 
was her daughter’s intention to adopt 
the granddaughter, no trust was cre- 
ated in the estate given to the daugh- 
ter. In re Mitchell’s Estate, 117 P: 
774, 160 Cal. 618. 


25. Ark.—Wooldridge v. 
279 S.W. 20, 170 Ark. 163. 

Cal.—In re Hamilton’s Estate, 186 
P.+587, 181 Cal. 758; In re Sowash’s 
Estate, 217 P. 128, 62 Cal.App. 512. 


Conn.—Colonial Trust Co. v. Brown, 
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so also as to “request and 


135 A. 555, 105 Conn. 261. 


Del.—Grant v. Mullen, 138 A. 613, 
15 Del.Ch. 174; Bryan y. Milby, 24 
A. 333, 6 Del.Ch. 208, 18 L.R.A. 563 
and note. = 


Ind.—Mitchell v. Mitchell, 42 N.E. 
465, 143 Ind. 113; Brassand v. Stoner, 
155 N.E. 721, 86 Ind.App. 47. 


Ky.—Enders’ Ex’r v. Tasco, 11 S.W. 
818, 89 Ky. 17, 11 Ky.L. 592; Sale v. 
Thornsberry, 5 S.W. 468, 86 Ky. 266, 
9 Ky.L. 472; White v. Irvine, 74 S.W. 
Z47, 24 Ky.L. 2458; Igo v. Irvine, 70 
S.W. 836, 24 Ky.L. 1165. 


Me.—Pierce vy. Pierce, 96 A. 143, 114 
Me. 311. 


Mass.—Durant v. Smith, 34 N.E. 
190, 159 Mass. 229; Bacon v. Ransom, 
29) N.E., 473, 139 Mass, 11.7. 


Mich.—Hillsdale College v. Wood, 
108 N.W. 675, 145 Mich. 257. 


Miss.—Courtenay vy. Courtenay, 43 
ae 68, 90 Miss. 181, 12 Prob.R.Annot. 


Mo.—Estill v. Ballew, 26 S.W.(2d) 
TiSse et OU VAR MEY urged 


N.Y.—Clay v. Wood, 47 N.E. 274, 153 
N.Y. 134; Foose v. Whitmore, 82 N.Y. 
405, 37 Am.R. 572; Street v. Gordon, 
58 N.Y.S. 860, 41 App.Div. 439; Mat- 
ter of Crane, 42. N.Y.S. 904, 12 App. 
Div. 271 [aff 54 N.E. 1089, 159 N.Y. 
557]; Wyman v. Woodbury, 33 N.Y.S. 
217, 86 Hun 277 [aff 47 N.E. 283, 153 
N.Y. 243]; In re Bell’s Will, 253 N.Y. 
S. 118, 141 Misc. 720; In re O’Regan’s 
Will, 117 N.Y.S. 96, 62 Mise. 592, 7 
Mills Surr. 123. 


N.C.—Carter v. Strickland, 80 S.E. 
961, 165 N.C. 69, Ann.Cas.1915D 416. 


Pa.—Whelen’s Estate, 34 A. 329, 175 
Pa. 23 [aff 4 Pa.Dist. 478, 16 Pa.Co. 
523, 36 Wkly.N.C. 575]; Forscht’s Es- 
tate, 2 Pa.Dist. 294, 


R.I.—Cahill v. Tanner, 113 A. 289, 
43 R.I. 403. 


Tex.—Speairs v. Ligon, 59 Tex. 233. 


Eng.—House v. House, 31 L.T.Rep. 
N.S. 427. 


Alta.—Re Simpson, [1927] 3 Dom. 
L.R. 46. 


[a] MIllustrations.—(1) “Request” 
in a bequest to a city, that the money 
“be expended, if such expenditure be 
sanctioned by law, in the erection of 
a drinking fountain,” creates no trust. 
Matter of Crane, 42 N.Y.S. 904, 12 
App.Div. 271 faff 54 N.E. 1089, 159 
N.Y. 557]. (2) Under a will bequeath- 
ing land to the testator’s niece and 
stating that it was his “request” that 
she bequeath it to her daughter, it 
was held that the niece became ab- 
solute owner of the property in fee, 
free from any trust in favor of her 
daughter. Carter 7. Strickland, 80 
S.E. 961, 165 N.C. 69, Ann.Cas.1915D 
416. (3) The testator gave the resi- 
due to his executors for their benefit, 
with a request that a portion be used 
for masses for repose of his soul and 
the balance given to some deserving 
charity. It was held that the prayer 
that the residue be revoted to the us- 
es mentioned rests only on their con- 
science. In re O’Regan’s Will, 117 N. 
Y.S. 96, 62 Misc. 592, 7 Mills Surr. 
123. (4) Where a testator gave land 
and personalty to his grandson abso- 
lutely, a further request that in case 
of disposal of the land it should be 
first offered to the’ sons of the testa- 
tor’s brother at the amount it was as- 
sessed for taxation created no preca- 
tory trust preventing the grandson 
from selling to another. Pierce vy. 
Pierce, 96 A, 148, 114 Me. 311. (5) 
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Where a paragraph in a will, which 
showed it was written by an experi- 
enced person, gave the residue to the 
testator’s wife, her heirs, executors, 
administrators, and assigns forever, 
and requested that she make a will de- 
vising and bequeathing so much of 
such property as remained at her 
death to the. testator’s sisters and 
niece, that request did not create a 
precatory trust in favor of the sis- 
ters and niece, since it manifested no 
intention to control the conduct of the 
wife, but merely expressed a wish or 
desire. Cahill v. Tanner, 113 A. 289, 
43 R.I. 403. (6) A devise of all of 
the testator’s property to his wife 
with a request that she make a will 
dividing it between her and the tes- 
tator’s children by former marriages 
was held not impressed with a preca- 
tory trust not terminated by the 
wife’s death before that of the testa- 
tor. In re Sowash’s Estate, 217 P. 
123, 62 Cal.App. 512. (7) A bequest 
to a named legatee, with a request 
that the legatee use the bequest for 
the support of a certain blind evange- 
list, was held precatory. In re Bell’s 
Will, 253 N.Y.S. 118, 141 Misc. 720. 
(8) A bequest with a request that the 
legatee educate her two children was 
held a mere expression of desire, and 
_ nota command, enforceable as a trust. 
‘Wooldridge v. Gilman, 279 S.W. 20, 
170 Ark. 163. (9) A request that the 
devisee make children equal, in con- 
nection with a clause, giving the dev- 
isee power to appoint a successor, did 
not create a precatory trust. Bstill 
v. Ballew, 26 S.W.(2d) 778, 70 A.L.R. 
321. (10) Where a will, after giving 
all of testator’s property, real and 
personal, to his wife, requests her at 
the close of her life to make such dis- 
position of the same among his chil- 
dren and grandchildren as shall seem 
to her good, the gift to the wife is 
absolute, and no trust is created. 
Foose v. Whitmore, 82 N.Y. 405, 37 
Am.R. 572. (11) Where the testator 
gave the residue to his executors “for 
their use and benefit. With a request 
to them” that a portion be used for 
masses for repose of his soul and the 
balance given to some deserving char- 
ity, the request that the residue be 
devoted to the uses mentioned rests 
only on their conscience. Matter of 
O’Regan’s Will, 117 N.Y.S. 96, 62 Misc. 
592, 7 Mills Surr. 123. 


26. In re King’s Estate, 257 P. 843, 
144 Wash. 281. 


[a] Tllustration.—Will bequeath- 
ing fifth of estate to son in trust for 
another son, with “it is my request 
and my will’ that the trustee and 
other children care for beneficiary 
from their requests, was held not to 
create precatory trust in fifth interest 
bequeathed to third son. In re King’s 
Estate, 257 P. 848, 144 Wash. 281. 


27. In re Lee’s Estate, 284 P. 948, 
104 Cal.App. 5; Williams v. Commit- 
tee of Baptist Church, 48 A. 930, 92 
Md. 497, 54 L.R.A. 427. 


[a] “Instructions to brothers and 
sisters to take care of brother -————_.”” 
—wWill leaving one-fifth of estate to 
each of four brothers and sisters, 
with instructions to take care of 
brother, did not create trust. In re 
Lee’s Hstate, 284 P. 948, 104 Cal.App. 
1155 


28. Fitzgerald v. 
661, 223 Ala. 576. 


[a] MIllustration.—Provision for 
legatee ‘“‘to care for’ testator’s wife, 
was held properly construed under 
circumstances as “is to care for,” 


Rogers, 137 So. 
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since not mere request. Fitzgerald 
v. Rogers, 137 So. 661, 223 Ala. 576. 


29. Mass.—Denfield, Petitioner, 30 
N.E. 1018, 156 Mass. 265. 


Pa.—Billington Vv. 
Pittsb.Leg.J.N.S. 172. 


*§.Cc.—Arnold v. Arnold, 19 S.E. 670, 
41 S.C. 291, 


Tenn.—Frierson v. Presbyterian 
Church Gen. Assembly, 7 Heisk. 683. 


Eng.—Knight v. Boughton, 11 ClL& 
F. 513, 8 Reprint 1195. 


[a] MT lustrations.—(1) A gift to 
testator’s son, “in trust to my execu- 
tors,” was an absolute bequest free 
from any trust. Denfield, Petitioner, 
30 N.E. 1018, 156 Mass. 265. (2) “I 
trust to the justice of my successors,” 
ete. Knight v..Boughton, 11 Cl.&F. 
513, 8 Reprint 1195. 


30. Snyder v. Toler, 166 S.W. 1059, 
179 Mo.App. 376; Briggs v. Penny, 
3 Macn.&G. 546, 49 Hng.Ch. 422, 42 
Reprint 371. 


fa] ¥Fhus a will, which gives to 
testator’s wife all his property “know- 
ing she will deal properly with” his 
grandchild and his son, does not 
create a precatory ‘trust in favor of 
the grandchild or son. Snyder v. 
eens 166 S.W. 1059, 179 Mo.App. 
376. 


31. Lines v. Darden, 5 Fla. 51; 
Pratt v. Sheppard & Enoch Pratt 
Hospital, 42 A. 51, 88 Md. 610; Mer- 
cee v. Webster, 73 N.E. 672, 187 Mass, 
62. 


[a] Thus a will devising all testa- 
trix’s property to her husband in fee, 
and then providing in the following 


Canerin, 32 


clause, “It is my will . . . that 
my said husband shall leave by his 
will after my decease .. . the 


property of whatever kind to my 
heirs’”’ does not create a trust in the 
husband for the benefit of testatrix’s 


heirs. Merrill v. Webster, 73 N.E. 
672, 187 Mass. 562. 
32. Wallace v. Wallace, 13 S.W. 


(2d) 810, 179 Ark. 30; Lines v. Darden, 
5 Fla. 51; In re Fisher’s Estate, 112 
A. 17,.268 Pa, 405. 


[a] Thus testator’s residuary be- 
quest dividing the remainder of his 
estate equally between two brothers, 
share and share alike, stating that it 
was his will and desire that they be 
obliged to look after the welfare of 
another brother, did not constitute a 
trust in favor of such other brother, 
and the first two brothers took the 
bequest subject only to the expression 
of desire that they look after the oth- 
er brother. In re Fisher’s Hstate, 112 
A. 17, 268 Pa. 405. 


33. U.S.—Russell v. U. S. Trust 
Co., 186 FF. 758, 69 CCA. 4210) 10 Prob: 
R.Annot. 448 and note [aff 127 F. 
445]; Toms v. Owen, 52 F. 417. 


Conn.—Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261. ; 


Ill.— Haight v. Royce, 113 N.E. 71, 
274 Ill. 162. 


Ind.—Mitchell v. Mitchell, 42 N.E. 
465, 143 Ind. 113. 


Iowa.—In re Campbell, 
247, 209 Iowa 954. 


Md.—Pratt v. Sheppard & Enoch 
Pratt Hospital, 42 A. 51, 88 Md. 610; 
ree v. O’Brien, 34 A. 244, 83 Md. 


Mass.—Holmes v. Dalley, 78 N.E. 
513, 192 Mass. 451; Sears v. Cunning- 
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and desire,”*®? “wish,”*> “wish and desire,”?* “would 


‘ 


ham,.122 Mass. 538. 


N.Y.—Post v. Moore, 73 N.E. 482, 
181 N.Y. 15, 106 Am.S.R. 495, 2 Ann. 
Cas. 591, 10 Prob.Rep.Annot. 594; 
Wood v. Seward, 4 Redf.Surr. 271. 


N.C.—Springs v. Springs, 109 S.E. 
839, 182 N.C. 484. 


Pa.—In re Bellas’ Estate, 34 A. 
1003, 176 Pa. 122; Ringe v. Kellner, 99 
Pa. 460. 


Va.—Whitesel vy. Whitesel, 23 Gratt. 
(64 Va.) 904. 


Wis.—Conlin v. Sowards, 109 N.W,. 
gts 129 Wis. 320, 12 Prob.R.Annot. 


Eng.—In re Hamilton, [1895] 2 Ch. 
oie Atkinson vy. Atkinson, 80 L.J.Ch. 


Ont.—Montreal Bank v. Bower, 18 
Ont. 226. 


[a] “Wish” is wish and nothing 
more unless testator used it in a way 
indicating a different intention. In re 
Campbell, 229 N.W. 247, 209 Iowa 
954. 


[b] TIllustrations—(1) A clause 
after devise of a fee simple estate, 
suggesting that, if any of the testa- 
trix’ relatives needed assistance, it 
was the testatrix’ wish that they be 
assisted in such way as the devisee 
should judge to be best, did not op- 
erate to create a trust. Haight v. 
Royce, 113 N.H. 71, 274 Ill. 162. (2) 
The testator made the following be- 
quest:— “To my father, af living vat 
my death, and if not, to my younger 
sister, I bequeath absolutely 5,0001., 
but it is my specific wish that the 
said sum shall be distributed as fol- 
lows: 4,0001. to’ a certain school; 
£500 to another school; and £500 “‘to 
be given to” ten or more deserving 
people as therein mentioned. It was 
held that the testator’s father, who 
survived the testator, was entitled to 
the legacy of £5,000 free from any 
trust or legal obligation. Atkinson v. 
Atkinson, 80 L.J.Ch. 370. (3) A 
will giving the testator’s entire estate 
toa sister, stating that it was the tes- 
tator’s wish that she should make a 
will and leave all of her propery to a 
certain nephew, gave the sister abso- 
lute title in fee, and no trust was 
created. Springs v. Springs, 109 S.E. 
839, 182 N.C. 484. (4) A bequest of 
the testator’s whole estate, consisting 
chiefly of unimproved land, valuable 
for building purposes and of little 
benefit without the power of disposal 
to his wife, “in her own name and for 
her own purposes .. . with only 
this condition, that I wish’? at her 
death she ‘‘make an equal division of 
her estate to such children as shall 
Survive her, or their representatives,” 
does not create a trust, but gives her 
an absolute title. Sears v. Cunning- 
ham, 122 Mass. 538. 


34. Post v. Moore, 73 N.E. 482, 181 
N.Y. 15, 106 Am.S.R. 495; Wood v. 
Seward, 4 Redf.Surr. 271; Hardy v. 


Hardy, 93 S.E. 9767 174 N.C. 505: 
Dobie v. Edwards, 80 L.J.P.&M. 119; 
Montreal Bank v. Bower, 17 Ont. 548 
[aff 18 Ont. 226]. 


[a] Mlustrations—(1) Where a 
will provides: ‘TI give, devise and be- 
queath all my property, both real and 
personal, in whatsoever place it may 
be, to my beloved wife [naming her] 
to have and to hold the same, to her- 
self the said [wife] and to her heirs 
and assigns absolutely and forever,” 
a subsequent clause, that “it is my 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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like,”** and other words amounting to a mere ex- 
pression of “confidence” that the beneficiary will 
do a certain thing for another.*® 
hand, where it woe been considered that the will 


WILLS 


On the other 


showed an intention to use the words in an imper- 


wish and desire that my said wife 
shall pay the sum of three hundred 
dollars a year to my sister-in-law,” 
does not establish a trust in favor 
of the sister-in-law, but is only the 
expression of a wish on the part of 
testator, and the whole matter rests 
in the discretion of the wife who 
takes the whole property absolutely. 
Post v. Moore, 73 N.E. 482, 181 N.Y. 
15, 106 Am.S.R. 495. (2) A testator 
appointed his wife universal legatee. 
The will continued: ‘It is my earnest 
wish and desire that my wife should 
during her lifetime pay out of my es- 
tate to my Sister . . . the sum of 
30s. each and every week.” It was 
held that this expression of a wish 
did not amount to a precatory trust 
or direction to pay, and gave to the 
sister of the testator no interest to 
propound his will. Dobie v. Edwards, 
SOMES PLL ISS TSS. 530s) 27) TLRs 
464 (Bargrave Deane, J.). (3) A 
provision of the testator’s will that 
it was his wish and desire that the 
old home should remain intact, and 
that his son should eventually buy 
his sisters’ interests, was heid not to 
establish trust, or limit estates previ- 
ously devised to the son and daugh- 


ters. Hardy v. Hardy, 93 S.E. 976, 
174 N.C. 505. 

35. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.R.Annot. 643. 


36. Ark.—Bloom v. 
Wot, “73° Ark. 56: 


Cal.—In re Purcell’s Estate, 138 P. 
704, 167 Cal. 176. 


Fla.—Floyd v. Smith, 51 So. 537, 
59 Fla. 485, 138 Am.S.R. 133, 37 L.R.A. 
N.S. 651, 21 Ann.Cas. 318. 


Md.—Gosnell v. Leibman, 160 A. 
277, 162 Md. 542; Cheston v. Cheston, 
43 A. 768, 89 Md. 465. 


Mass.—Poor v. Bradbury, 81 N.E. 
882, 196 Mass. 207, 138 Prob.Rep.Ann. 
87; George v. George, 71 N.BH. 85, 186 
Mass. 75; Aldrich v. Aldrich, 51 N.E. 
449, 172 Mass. 101; Sturgis v. Payne, 
16 N.E. 21, 146 Mass. 354. 


Miss.—Rector v. Alcorn, 41 So. 370, 
88 Miss. 788. 


Mo.—Lemp v. Lemp, 175 S.W. 618, 
264 Mo. 533 [quot Cyc]; In re Mc- 
Veigh’s Estate, 164 S.W. 673, 181 Mo. 
App. 566. 


Nev.—Hunt v. Hunt, 11 Nev. 442. 


N.Y.—Matter of Steiner’s Estate, 
118 N.Y.S. 833, 184 App.Div. 162; Ed- 
son vy. Bartow, 41 N.Y.S. 723, 10 App. 
Div. 104 [mod 48 N.B. 541, 154 N.Y. 
199, 61 Am.S.R. 609, rearg den 49 N.E. 
1096, 154 N.Y. 768]; Edson v. Bartow, 
37 N.Y.S. 99, 15 Mise. 179 [aff 41 N.Y. 
S. 723, 10 App.Div. 104, mod 48 N.E. 
541, 154 N.Y. 199, 61 Am.S.R. 609, and 


Strauss, 84 S. 


rearg den 49 N.E. 1096, 154 N.Y. 768].- 


N.C.—Greene v. Lyles, 121 S.E. 760, 
187 N.C. 422 [reh den 122 S.E. 297, 187 
NiC37 5981; 

Pa.—Freedley’s Appeal, 60 Pa. 344; 
Donaldson’s Est., 11 Pa.Co. 311. 


R.I.—Buffum v. Tiverton, 19 A. 112, 
16 R.I. 643, 7 L.R.A. 386. 
S.C.—Lesesne v. Witte, 5 S.C. 450. 


S.D.—In re Havsgaard’s Estate, 238 
N.W. 130. 
Eng.—In re Hanbury, [1904] 1 Ch. 


415, 90 L.T.Rep.N.S. 66; In re Wil- 
liams, [1897] 2 Ch. 12, 76 L.T.Rep.N. 


S. 600. 


[a] MTllustrations. — (1) A will 
whereby testator gave to his wife all 
his property absolutely, and declared 
that he had confidence that she would 
do the best for the children and a 
grandchild, did not create a trust. 
Lemp v. Lemp, 175 S.W. 618, 264 Mo. 
533. (2) <A will gave all the remain- 
der of the estate to testator’s son, for 
the use and benefit of himself and tes- 
tator’s two daughters, in such propor- 
tions and manner and at such times as 
he should, in his discretion, deem 
proper, right, and advisable, the will 
stating that by that provision the 
testator meant that he had full con- 
fidence in the ability and fairness of 
his son and in his regard for testa- 
tor’s wishes, and gave him the legal 
title to all his property, with full dis- 
cretion to use it for the benefit of him- 
self and the other children heretofore 
named. It was held that the provi- 
sion relating to testator’s daughters 
was precatory, and left it in the son’s 
discretion to give to them any of the 
property or none. In re Steiner’s Es- 
tate, 118 N.Y.S. 833, 184 App.Div. 162. 
(3) Words in devise, ‘“‘to be used 
in the support and maintenance of 
Foreign Missions of” church, were 
precatory. In re Havsgaard’s Estate, 
(S.D.) 2388 N.W. 130. (4) Where tes- 
tator, after leaving management of 
her property to her husband until his 
death, divided part of it between three 
named children and the remainder 
equally between five named children, 
stating what S. gets was to be con- 
trolled by W. as she wanted S. to have 
a home for her and her children, at 
whose death it was to go to 'S’s 
brothers and sisters, it was the intent 
to give S. a fee in the land devised, 
and did not create an active trust in 
W. for the benefit of S. Greene v. 
Lyles, 121 S.E. 760, 187 N.C. 422 [reh 
den 122 S.E. 297, 187 N.C. 598]. (5) 
Where a testatrix devised her estate 
to her grandson, to have and to hold 
to him and to his heirs and assigns, 
and stated that it was her intention 
to make no provision for her daughter 
or granddaughter as, in her judgment, 
they would be more amply provided 
for by the grandson than they could 
be by her in her will, no trust was 
created in favor of the daughter. 
Floyd v. Smith, 51 So. 537, 59 Fla. 
485, 188 Am.S.R. 133, 37 L.R.A.N.S. 
651, 21 Ann.Cas. 318. (6) <A bequest 
to “my friend B. in the confidence 
that he will use it in the prosecution 
of his work against the encroach- 
ments” of a certain religious denomi- 
nation “upon our common school sys- 
tem” was an absolute gift and not a 
trust. Poor v. Bradbury, 81 N.E. 882, 
196 Mass. 207, 13 Prob.Rep.Ann. 87. 
(7) <A devise of the residue of a tes- 
tator’s estate to his wife, to “be at her 
sole use and disposal, ”" followed by 
this clause: “My said wife is fully 
acquainted with my reasons for this 
disposal of my estate, and will by her 
own last testament do what is right 
and just to my children and their 
natural heirs,” did not create a trust 
in favor of the children, but gave the 
wife an absolute title. Sturgis v. 
Paine, 16 N.E. 21, 146 Mass. 354. (8) 
“T have full confidence in my said 
wife and abiding faith that she will 
deal justly with our children” does not 
create a trust. Rector v. Alcorn, 41 


So. 370, 88 Miss. 788. (9) “Having 
fullest confidence” does not create a 
trust. Hunt v. Hunt, 11 Nev. 442. 
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ative sense, and there was sufficient certainty, a 
trust has been held to be created by the use of 
such words as “beg,’’?? “believing,’?8-39 “feeling 
confident,”*° “instruct,” ++ “desire,”4? “direct and re- 


(10) “I am satisfied they will’ does 
not create a trust. Edson vy. Bartow, 
37 N.YS? 99" 45) Mises 179" Patt 42 3N- 
Wis, (235 10 App: Div..104).2 (Gian 
full confidence’ does not create a 
trust. Buffum v. Tiverton, 19 A. 112, 
16 RI. 643, 7 L.R.A. 386. (12) ‘“Feel- 
ing entire confidence” does not create 
a cass Lesesne v. Witte, 5 S.C. 
450. 


nos Corbet v. Corbet, Ir.R. 7 Eq. 


38-39. Cox v. Wills, 22 A. 794, 49 
N.J.Eq. 130 [rev on other grounds 25 
A. 938, 49 N.J.Eq. 573]; Fordham v. 
Speight, 23 Wkly.Rep. 782. 


40. Kirchner v. Morrison, 150 N.E. 
690, 820 Ill. 236. 


[a] Dlustration. — Provisions in 
will of wife giving estate to nephew, 
and stating she “feeling confident” 
that he would take care of her hus- 
band, was held enforceable in court of 
equity. Kirchner v. Morrison, 150 N. 
E. 690, 320 Ill. 236. 


41. Waldroop v. Waldroop, 103 S. 
E. 381, 179 N.C. 674. 


[a] “Instruct” as imperative.— 
The remainder of testator’s property 
after the directed payment of legacies 
and debts from the proceeds of the es- 
tate, which is given testator’s wife 
till their youngest child is of age, and 
then to be divided equally between her 
and the children with instruction to 
her to give them an education, was 
held charged with their education; 
“instruct” being imperative. Wald- 
ays Waldroop, 103 S.E. 381, 179 N. 


42. Ark.—Cockrill v. 
31 Ark. 580. 


Cal.—In re Buhrmeister’s Estate, 
81 P. 752, 1 Cal.App. 80 (accompanied 
by a “direction”). 


Fla.—Lines v. Darden, 5 Fla. 51. 

Ky.——-Gaither’s Guardian ad Litem 
be Gaither, 280 S.W. 1099, 213 Ky. 
330. 


Mo.—Murphy v. Carlin, 20 S.W. 786, 
113 Mo. 112, 35 Ara.S.R. 699. 


N.H.—Foster v. Willson, 38 A. 1003, 
68 N.H. 241, 73 Am.S.R. 581; Erickson 
v. Willard, 1 N.H. 217. 


N.J.—Wood v. Camden Safe De- 
pore etc., Co., 14 A. 885, 44 N.J.Eq. 


Armstrong, 


N.Y.—Turrill v. Davenport, 159 N.Y. 
S. 814, 173 App.Div. 543; Central 
Trust Co. v. Egleston, 98 N.Y.S. 1055, 
47 Misc. 693; Matter of Copeland, 77 
N.Y.S. 931, 38 Mise. 402, 3 Mills Surr. 
Hee Vandyck v. Van Beuren, 1 Cai. 


N.C.—Deans v. Gay, 43 S.E. 643, 132 
at 227; Cook v. Ellington, 59 N.C. 


hio.—Ide’s Ex’rs v. Clark, 5 Ohio 
Giree 239, 3 Ohio Cir.Dec. 120. 


- Or.—Beakey v. Knutson, 174 P. 
1149, 90 Or. 574 [reh den 177 P. 955, 
90 Or. 544]. 


Pa.—Reynolds’ Estate, 7 Lack.Leg. 
N. 256, 


Utah.—In re Dewey’s Estate, 143 
ee 124, 45 Utah 98, Ann.Cas.1918A 
Bs 


Wis.—Wolbert v. Beard, 107 N.W. 
663, 128 Wis. 391. 
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quest,”’43 “hope,’#4 
ise,”*® “recommend,’’** “request,’’*® 


[a] Tilustrations. — (1) A will 
which directs that if there be a Sur- 
plus after paying certain legacies in 
full, five hundred dollars or such por- 
tion thereof as said surplus will pay, 
be paid to T, and then gives “all the 
rest residue and remainder” to T with 


provision, “It is my desire that he 
shall distribute the same .. . 
among my nephews and_ nieces,” 


creates a trust as to the residue, to 
be distributed among _ testatrix’s 
nieces and nephews, other than T. 
In re Dewey’s Estate, 143 P. 124, 45 
Utah 98, Ann.Cas.1918A 475. (2) A 
testatrix’s language, that “I desire 
. the landed property be sold,” 
was held mandatory, where the gener- 
al plan of the will showed a purpose 
to increase the estate’s income by con- 
verting the real estate into interest- 
bearing securities. Turrill v. Daven- 
port, 159 N.Y.S. 814, 173 App.Div. 543. 
(3) Will desiring testatrix’s sons to 
share equally in her home, proceeds 
therefrom to be used for education 
of children, made sons trustees of ex- 
press trust, holding share of proceeds 
as trust fund for education of chil- 
dren. Gaither’s Guardian ad Litem v. 
Gaither, 280 S.W. 1099, 213 Ky. 330. 


[b] Desire “at his discretion.”— 
* Erickson y. Willard, 1 N.H. 217. 


43. Beakey v. Knutson, 174 P. 
Vee 9 OL (OT. ou teabren. Gens Lia eb. 
955, 90 Or. 574]. 


[a] Mlustration.—Will giving all 
property to executrix, and in part 
reading, “I desire that my . . 
executrix shall sell such property as 
she shall deem proper, that she shall 
take eare of, educate, maintain, and 
nourish our three chiidren, . . 
for the purpose of so doing I direct 
and request that she use such or all of 
the money which may be the proceeds 
of any property she may sell as she 
may require for said purpose,’’ was 
held to create a trust for benefit of 
children. Beakey v. Knutson, 174 P. 
1149, 90 Or. 574 [reh den 177 P. 955]. 


44. Cockrill v. Armstrong, 31 Ark. 
580; Curd v. Field, 45 S.W. $2, 103 Ky. 
293, 19 Ky.L. 2016, 3 Prob.R.Annot. 
50; Bohon v. Barrett’s Ex’r, 79 Ky. 
378, 2 Ky.L. 371; Major v. Herndon, 
78 Ky. 123. 


45. In re Tracy’s Estate, 258 N.Y.S. 
657, 143 Misc. 800. 


[a] Codicil stating desire to have 
property handled by trust company 
selected by proper authorities, created 
trust with authority in court to desig- 
nate trustee. In re Tracy’s Estate, 
258 N.Y.S. 657, 143 Misc. 800. 


46. Simpson v. Corder, 170 S.W. 
357, 185 Mo.App. 398 


[a] Illustration—Bequest of a 
farm, together with the live stock, 
etc., upon the donee’s promise to pro- 
vide for testator’s half-sister during 
her life and to defray the expenses 
of her last sickness, etc., was held 
to impose a trust on the land. Simp- 
son v. Corder, 170 S.W. 357, 185 Mo. 
App. 398. 


47. Chambers v. Davis, 62 N.C. 
152, 98 Am.D. 605; Hart v. Tribe, 18 
Beav. 215, 52 Reprint 85; Cholmon- 
deley v. Cholmondeley, 14 Sim. 590, 37 
Iang.Ch. 590, 60 Reprint 487. 


48. U.S.—Colton v. Colton, 8 S.Ct. 
1164, -127 U.S: 300, 32 L.wd. 138: 


Tll.—Coulson v. Alpaugh, 45 N.B. 
O16, 163° Ill, 298. 


Ind.—Allen v. McGee, 60 N.E. 1002, 


“prefer,”*5 on donee’s 
“require” or “r 


’ WILLS 


quiring,” *°® 
“trusting,” >? 


“prom- 


158 Ind. 465, 7 Prob.R.Annot. 498. 


Ky.—Shaver v. Weddington, 56 S. 
W.(2d) .980, 247. Ky. 248: Curd v. 
Field, 45 S.W. 92, 103 Ky. 293. 


Mass.—McCurdy v. McCallum, 72 
N.E. 75, 186 Mass. 464 (also constru- 
ing law of Nova Scotia and England). 


N.J.—Eddy’s Ex’r v. Hartshorne, 34 
N.J.Eq. 419. 


N.Y.—Riker v. Leo, 21 N.E. 719, 115 
N.Y. 93; In re Daintrey’s Estate, 211 
N.Y.S. 529,125 Mise. 369. 


Pa.—In re Boyle, 7 North.Co. 393. 


Tenn.—Daly v. Daly, 218 S.W. 213, 
142 Tenn. 242. 


See Cpe ee v. Clarke, 74 S.E. 204, 
113 Va. 36 


een re Hochbrunn’s Estate, 
244 P. 698, 188 Wash. 415, 49 A.L. 
Roa 

Wis.—Knox v. Knox, 18 N.W. 155, 
59 Wis. 172, 48 Am.R. 487, 


Eng.—Eade v. Eade, 5 Madd. 118, 21 
Rev.Rep. 284, 56 Reprint 840. 


N.B.—Reneham v. Malone, 1 N.B. 
506. 


[a] Thus (1) “request,’’ as used in 
a will, wherein testator makes a de- 
vise and thereafter expresses a wish 
as to the disposition of the proverty 
or fund, is a precatory word, sufficient 
to create a trust in the property de- 


vised. Curd v. Field, 45 S.W. 92, 103 
Ky. 2938. (2) <A will giving all tes- 
tatrix’s property to her husband, 


“with one simple request, that the 
said estate be divided with my chil- 
dren . as his better judgment 
may direct,” creates a precatory trust. 
Seefried v. Clarke, 74 S.E. 204, 113 Va. 
365. (3) Where a testator, after giv- 
ing his wife all his real and personal 
property, declared that he had sold to 
one relative a parcel of land accept- 
ing notes in payment, and requested 
that when the relative should have 
paid all but the last one thousand five 
hundred dollars, that amount should 
be given him, and further stated that 
he valued the land occupied by an- 
other relative at five thousand dollars, 
and requested that such relative be al- 
lowed to purchase it on installments, 
the requests, as they left the wife 
no discretion and were definite and 
certain, must be treated as creating 
precatory trusts in favor of the two 
relatives. Daly v. Daly, 218 S.W. 213, 
142 Tenn. 242. (4) Codicil of will, 
which bequeathed residue and remain- 
der of testatrix’s estate to a designat- 
ed legatee, followed by the phrase, 
“T also do request that an amount of 
five hundred dollars be paid,” by such 
legatee to a named beneficiary ‘during 
her lifetime,’ created a trust in favor 
of such beneficiary with the legatee 
as trustee, and constituted a charge 
on the residuary legacy; “request” 
not being in nature of recommenda- 
tion or advice, but an imperative di- 
rection to legatee to pay amount fixed. 
In re Daintrey’s Estate, 211 N.Y.S. 
529, 125 Misc. 369. (5) Where a will 
gave testator’s reSiduary estate to 
his wife “absolutely,” with a request 
that at her death, or before, if she 
should think best, she give to his son 
a certain sum or any sum she might 
think best, and then provided: “I fur- 
ther request that she, my said wife, 
shall assist any of my prothers or sis- 
ters if they should be in need, and at 
her decease she should divide her 
property among them as she may 
think best;” it was held that the 


“relies upon,”’>° ‘ 
“understanding, 
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‘want, pot WOU 


will gave the wife an absolute estate 
in the property, and did not create a 
precatory trust in favor of the tes- 
tator’s brothers and sisters. McDuf- 
fie v. Montgomery, 128 F. 105. 


[b] “Special request.”—Will leav- 
ing estate to brother, with special re- 
quest to pay certain sum to sister as 
soon as possible after decease, was 
held to create enforceable precatory 
trust. In re Hochbrunn’s Hstate, 244 
P. 698, 1388 Wash. 415, 49 A.L.R. 7. 


49. Curd v. Field, 45 S.W. 92, 103 
Key" 293) 7 19" iy. E. 2O16r V3" Propnms 
Annot. 50; Bare’s Ex’rs v. Montgom- 
ery, 130 S.E. 230, 143 Va. 303. 


[a] TIllustrations.—(1) Will pro- 
viding, “at the death of my wife 
- I require her to make neces- 
sary provisions for to pay” named 
person “‘well°for faithfulness in my 
home - since childhood,” was 
held to impress estate with trust in 
favor of such person. Bare’s Ex’rs v. 
Montgomery, 130 S.E. 230, 143 Va. 
303. (2) Clause directing that prop- 
erty bequeathed to children ‘be held 
in trust by my said executors herein 
named until said child or children 
shall reach the age of 25 years,” was 
held not precatory but creates a trust. 
aah Baugh, (Tex.Civ.App.) 265 S. 


50. Willets v. Willets, 20 Abb.N. 
Cas. (N.Y.) 471 [rev 35 Hun 401]. 


51. Kidder’s Ex’rs v. Kidder, (N.J. 
Ch.) 56 A. 154; Woodcock v. McCord, 
295 BP. 734, 160 Wash. 607. 


52. Hadley v. Hadley, 45 S.W. 342, 
100 Tenn. 446; Irvine v. Sullivan, L.R. 
8 Eq. 673; Baker v. Mosley, 12 Jur. 
740. And see Hughes v. Bent, 81 S.W. 
931, 118 Ky. 609, 26 Ky.L. 453 (where 
a will made specific bequests to tes- 
tatrix’s daughter and grandchildren, 
and further provided that the remain- 
der of her property should go “as a 
sacred trust to my daughter . . 
knowing that she will faithfully carry 
out my wishes regarding it,’ the 
wishes of the testatrix being shown 
by a separate paper which was writ- 
ten at the time of the writing of the 
will and signed by testatrix, and 
which was treated by the court as a 
part of the will). 


53. Tillman v. Ogren, 166 N.Y¥.S. 
39, 99 Mise. 539 [aff in part and rev 
in part on other grounds 169 N.Y.S. 
949, 182 App.Div. 672 (aff 125 N.E. 
821, 227 N.Y. 495, and rearg den 127 
N.E. 922, 228 N.Y. 559)]. 


_ [a] Ilustration.—Under will giv- 
ing residuary estate to testatrix’s 
husband, with “understanding” that 
he would turn over to her sister the 
part not disposed of at his death, the 
sister was entitled to recover such 
part at his death, the quoted word 
not_being precatory merely. Tillman 
ve Ogren, 166 N.Y.S. 39, 99 Misc. 539 
{aff in part and rev in part 169 N.Y.S. 
949, 182 App.Div. 672 (aff 125 N.R: 
821, 227 N.Y. 495, and rearg den 127 N. 
E. 922, 228 N.Y. 559)). 


54. Laws v. Christmas, 100 S.B 
587, 178 N.C. 350;. Steenson’s Estate, 
5 Lack. Leg.N. (Pa. ). Les: 


{a] Tlustration.—A will provid- 
ing that after the life tenant’s death, 
testatrix wanted property sold and 
the proceeds put in a bank “to go to 
C. and used for the education of his 
children” authorized a sale and dis- 
position of the proceeds notwith- 
standing the precatory word ‘want.’ 


For later cases, developments and changes in the law see Annotations, same title and section number 
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knowing,’®* “will,”5® “will and desire,”5? “wish,”®§ 


“wish and desire,”°® “wish and 


like,’’*! and other expressions of confidence.®? 


[§ 1834] (4) Certainty®*—(a) In 
is true of the will generally** and of trusts gener- 
ally,°> a fundamental requisite of a testamentary 
trust is certainty in its material terms,®® as for ex- 
ample the beneficiary,®* the subject matter or prop- 
erty of the trust,®® the interest of the beneficiary,®° 


Laws v. Christmas, 100 S.E. 587, 178 
N.C. 350. 


55. In re Doe’s Will, 212 N.W. 781, 
192 Wis. 333; Briggs v. Penny, 3 
Macn.&G. 546, 49 Eng.Ch. 422, 42 Re- 
print 371 (“well knowing” that she 
‘will make a good use and dispose of 
it in a manner in accordance with my 
views and wishes’) [disappr Stead v. 
Mellor, 5 Ch.D. 225]. 


[a] Tustration.—Devise to wife, 
“well knowing” that she would make 
wise use of property and would leave 
residue to “our children,” was _held 
to create “trust.” In re Doe’s Will, 
212 N.W. 781, 192 Wis. 333. 


56. Ala.—McRee’s Adm’rs Vv. 
Means, 34 Ala, 349. 


Fla.—Lines v. Darden, 5 Fla. 51. 


Ind.—Geisel’s Estate v. Landwehr, 
88 N.E. 105, 43 Ind.App. 724 [reh den 
88 N.E. 526, 48 Ind.App. 724]. 


Mass.—Temple v. Russell, 146 N.E. 
679, 251 Mass. 231, 49 A.L.R. 1. 


Eng.—Bonser v. Kinnear, 2 Giffard 
195, 66 Reprint 82. 


[a] Dlustrations.—(1) Testator 
bequeathed all the residue of his es- 
tate to his wife, followed by a clause 
directing that she pay claimant, ‘‘an 
adopted daughter,” five hundred dol- 
lars when she arrived at the age of 
twenty-one, provided that she should 
be good and kind to the wife, other- 
wise not. The widow after her hus- 
band’s death recognized claimant’s 
legacy by promising to pay it. It was 
held, that the widow took her hus- 
band’s land charged with a continuing 
trust for the payment of claimant’s 
legacy. Geisel’s Estate v. Landwehr, 
88 N.E. 105, 48 Ind.App. 724 [reh den 
88 N.B. 526]. (2) Testatrix’s will 
bequeathing legatee real estate to 
hold or dispose of as he desired or 
deemed best, it being also her will 
and wish that at legatee’s death prop- 
erty be given to named charity, was 
held gift to legatee subject to preca- 
tory trust; words “it is also my will” 
being words of command, which were 
not cut down by addition of words 
“ond wish.’ Temple v. Russell, 146 
N.E. 679, 251 Mass. 231, 49 A.L.R. 1. 
(3) A gift to a wife, “in good faith, 
believing that she will make a will 
and thereby distribute so much of the 
property among my near relatives 
as she may not use for comfortable 
maintenance, and it is my will that 
my said wife shall make such dis- 
tribution.” Cox v. Wills, 22 A. 794, 49 
N.J.Eq. 130 [rev on other grounds 25 
A. 988, 49 N.J.Eq. 573]. See also Mc- 
Clernan v. McClernan, 20 A. 908, 73 
Md. 283; McMurry v. Stanley, 6 S.W. 
4:2, 69 Tex. 227; Cresap v. Cresap, 
12 S.B. 527, 34 W.Va. 310. 


57. Murphy v. Carlin, 20 S.W. 786, 
113 Mo. 112, 35 Am.S.R. 699; Deans 
v. Gay, 43 S.H. 643, 132 N.C. 227; Re 
Hamilton, 28 Ont.L. 534, 27 Ont.L. 445, 
4 Ont.W.N. 441, 23 Ont.W.R. 549. 


58. Ala.—McRee’s Adm’rs v. 
Means, 34 Ala. 349. 

Ark.—Cockrill v. 
Ark. 580. 


Armstrong, 31 
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will,’6° “would 
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the purpose?® and the manner of performance.*! 
Accordingly, even though the language of a will at- 
tempting to create a trust is sufficient to indicate an 


intention to create a trust,’? if there is uncertainty 


General. As 


must fail. 


Mo.—Murphy v. Carlin, 20 S.W. 786, 
113 Mo. 112, 35 Am.S.R. 699. 


N.H.—Pembroke Academy v. Ep- 
som School Dist., 75 A. 100, 75 N.H. 
408, 37 L.R.A.N.S. 646. 


N.J.—Husted v. Husted, 157 A. 666, 
109 N.J.Eq. 378. 


N.Y.—Phillips v. Phillips, 19 N.E. 
SUL e IN Ys Lovee SAIN Suto (eit 
she find it always convenient”). 


Soe ae nae v. Ellington, 59 N.C. 


Tenn.—Hadley v. Hadley, 45 S.W. 
342, 100 Tenn. 446. 


EKing.—Graves y. Graves, 13 Ir.Ch. 
182; Godfrey v. Godfrey, 8 L.T.Rep. 
N.S. 200. 


59. Cockrill v. Armstrong, 31 Ark. 
580, 589. 


60. Gerke v. Colonial Trust Co., 79 
A. 587, 114 Md. 289. 


_[a] Mllustration.—Testator gave 
his property to his wife for life, and 
on her death he gave parts to his 
daughters and to grandchildren, and 
declared that it was his “wish and 
will” that designated property should 
not be sold until the death of his 
daughters and the youngest grand- 
child attained full age, at which time 
it should be sold and the proceeds dis- 
tributed, and that it was his “will 
and wish” that the legal title to the 
property should vest in his executors 
for the purposes specified. It was 
held, that the will created a trust es- 
tate to continue for a specified time. 
Gerke v. Colonial Trust Co., 79 A. 587, 
114 Md. 289. 


61. Thomas v. Buch, 82 S.W.(2d) 
1006, 2386 Ky. 241; Manley v. Fiske, 
124 N.Y.S. 149, 139 App.Div. 665 [mod 
123 N.Y.S. 129, 66 Misc. 388 (aff 95 N. 
BE. 1133, 201 N.Y. 546)]J. 


[a] Illustrations.—(1) Will recit- 
ing testator would like stock given in- 
fant deposited in trust showed inten- 
tion to place stock in trust for infant. 
Thomas y. Buck, 82 S.W.(2d) 1006, 236 
Ky. 241. (2) Testator’s will provided 
that he desired his executors to divide 
the surplus among such charities as 
they might think well of with a sug- 
gestion as to a certain class of ob- 
jects to which testator “would like’ 
the money to be given. It was held 
to create a valid trust the suggestion 
being equivalent toa command. Man- 
ley v. Fiske, 124 N.Y.S. 149, 139 App. 
Div. 665 [mod 123 N.Y.S. 129, 66 Misc. 


388, and aff 95 N.E. 1133, 201 N.Y. 
546]. 

62. Ark.—Cockrill v. Armstrong, 31 
Ark. 580. 


Conn.—Bull v. Bull, 8 Conn. 47, 20 
.D. 86. 


Ill.—Blanchard v. Chapman, 22 IIl. 
App. 341. 


Mass.—Warner v. Bates, 98 Mass. 
274. 
Mo.—Noe v. Kern, 6 S.W. 239, 93 


Mo. 367, 3 Am.S.R. 544. 


N.H.—Trustees of Pembroke Acad- 
emy v. Epsom School Dist., 75 A. 
100, 75 N.H. 408, 37 L.R.A.N.S. 646. 


as to the beneficiaries or the objects to be benefit- 
ed,** or in the subject matter to be affected,*4 or in 
any of the essential elements of the trust,7® the trust 
Stated otherwise, if the language is so 
vague, general, or equivocal that any of the materi- 
al elements of the trust is left in uncertainty the 


N.J.—Cox v. Wills, 22 A. 794, 49 N. 
J.Eq. 130 [rev on other grounds 25 A. 
938, 49 N.J.Hgq. 573]. 


Or—Wemme vy. First Church of 
Christ, Scientist, of Portland, 219 P. 
618, 110 Or. 179 [motion den 223 P. 250, 
110 Or. 179]. 


Pa.—Coate’s Appeal, 2 Pa. 129 
[overr In re Pennock’s Estate, 20 Pa. 
268, 59 Am.D. 718]. : 


Wis.—Kn6x v. Knox, 18 N.W. 155, 
59 Wis. 172, 48 Am.R. 487. 


Eng.—Barnes v. Grant, 2 Jur.N.S. 
1127; Parsons v. Baker, 18 Ves.Jr. 476, 
11 Rev.Rep. 237, 34 Reprint 397. 


[a] “In full confidence.”—Cockrill 
v. Armstrong, 31 Ark. 580. 


[b] “Under the firm conviction.’— 
Barnes v. Grant, 2 Jur.N.S. 1127. 


[ec] “Not doubting.”—Parsons v. 
Baker, 18 Ves.Jr. 476, 11 Rev.Rep. 237, 
34 Reprint 397. 


{d] “In the full faith.’”—Noe v. 
Kern, 6 S.W. 239, 93 Mo. 867, 3 Am. 
S.R. 544. 


63. Designation of devisees or leg- 
otek and their shares see supra § 


Trusts generally see Trusts § 50. 


64. Certainty in wills generally see 
Supra § 262. 


65. See Trusts § 50. 


66. Smullin v. Wharton, 106 N.W. 
577, 103 N.W. 288, 112 N.W. 622, 113 
N.W. 267, 73 Neb. 667; Fitts v. Free 
Baptist Soc., 77 A. 484, 75 N.H. 608; 
Otjen v, Frohbach, 134 N.W. 832, 148 
Wis. 301. 


[a] Trust sufficiently certain.—A 
gift by the testatrix to her husband 
of her residuary estate in trust to use 
for himself or for benevolent purpos- 
es according to the wishes of the will 
of her father, advising the use of 
property given to her to benevolent 
Objects, with the right to sell and 
convey the whole property, and to use 
and expend so much thereof as might 
be necessary for his comfort and con- 
venience, is sufficiently definite and 
certain to give to the husband the 
property in trust with power to sell 
and to use the proceeds for himself if 
required for his comfort or conven- 
ience or for benevolent purposes if he 
so desires with power to dispose by 
will of what remains. Fitts v. Free 
Baptist Soc., 77 A. 484, 75 N.H. 608. 


67. See infra § 1835. 

68. See infra § 1838. 

69. See infra § 1839. 

70. See infra § 1836. 

71. See infra § 1840. 

72. Necessity for intention to cre- 


ate testamentary trust see supra § 
1829. 


73. See infra §§ 1835, 1836. 
74 See infra § 1838. 
75. Smullin v. Wharton, 103 N.W. 


Kon 


288, 106 N.W. 577, 112 N.W. 622, 113 
N.W. 267, 73 Neb. 667. 
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trust must fail.7° 


tions.*? 


76. Bowman v.:Bowman, 269 S.W. 
289, 207 Ky. 396; Otjen v. Frohbach, 
134 N.W. 832. 148 Wis. 301. 


[a] Wague expressions create no 
trust.—In re Howard, 159 A. 143, 52 
Bele Os 


77. Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 4433; Power 
v. Cassidy, 79 N.Y. 602, 35 Am.R. 550 
{aff 16 Hun 294 (aff 4 How.Pr. 4)]; 
Smith v. Heyward, 105 S.H. 275, 115 
S.C. 145; McHugh v. McCole, 72 N.W. 
631, 97 Wis. 166, 65 Am.S.R. 106, 40 
L.R.A. 724. 


[a] Thus (1) a gift to trustees, to 
dispose of as they think fit, is too un- 
certain to be carried out by court. 
Clark v. Campbell, 133 A. 166, 82 N. 
H. 281, 45 A.L.R. 1433. (2) A bequest, 
‘whatever money or honds remain aft- 
er my legacies have been deducted, I 
desire that the funds shall be divided 
into two parts, one-half to keep up M 
place, house and garden,” etc., was 
held too vague and indefinite to be 
enforced as a private trust. Smith’'v. 
Heyward, 105 S.E. 275, 115 S.C. 145. 


78. Cal—In re Dunphy’s Estate, 
81 P. 315, 147 Cal. 95; In re Reith’s 


Estate, 77 P. 942, 144 Cal. 314, 10 
Prob.R.Annot. 206. 
Conn.—Bronson y. Strouse, 17 A. 


699, 57 Conn. 147. 


Ga.—Hills v. Atlanta Art Ass’n, 89 
S.E. 1084, 145 Ga. 856; Prince v. Bar- 
row, 48 S.E. 412, 120 Ga. 810, 9 Prob. 
R.Annot. 611. 


Ill.—Sheley v. Sheley, 111 N.E. 591, 
272 Ill. 95; Harris v. Ferguy, 69 N.E. 
844, 207 Ill. 534. 


Mass.—Warner v. Bates, 
274. 


Mich.—Ward v. Ward, 128 N.W. 761, 
163 Mich. 570; Caspari_ v. Cutcheon, 
67 N.W. 1093, 110 Mich. 86. 


Mo.—Plummer v. Brown, 287 S.W. 
316, 315 Mo. 627; Noe v. Kern, 6 S.W. 
239, 93 Mo. 367, 3 Am.S.R. 544. 


Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


WN: Y.—Roe’ v.. Vingzut, 22 N.B. 923, 
117 N.Y. 204; Holmes v. Mead, 52 N. 
Y. 332; In re Knoll’s Hstate, 262 N.Y. 
S. 619, 146 Misc. 613. 


Pa.—In re Dulle’s Estate, 67 A. 49, 
DES ea weliO 2 ee TU AGIN seul align 
Prob.R.Annot. 36; Mann v. Mullin, 84 
Pa. 297; Pickering v. Shotwell, 10 Pa. 
23; Cromwell’s Estate, 18 Pa.Dist. 157; 
Hutchinson’s Hstate, 17 Pa.Dist. 248. 
See Evans’ Estate, 15 Pa.Dist. 838. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.R.Annot. 561; Beurhous v. Wa- 
tertown, 69 N.W. 986, 94 Wis. 617. 


Eng.—Pierson v. Garnet, 2 Bro.Ch. 
226, 29 Reprint 126; Gloucester v. 
Wood), 7 ‘Hare 131,°25 Bne-Che’ 131, 
67 Reprint 326; Robinson vy. Wadde- 


98 Mass. 


Such a trust must be of so clear 
and definite a nature that a court can render it ef- 
fective, in the exercise of its ordinary judicial fune- 
As a rule a testamentary trust is sufficient- 
ly certain when there is no such indefiniteness as to 
its material terms as to prevent a court from ef- 
fectually dealing with and enforcing it.*® 
fact that no time is stated in the will for the termi- 
vation of a trust does not render it void for uncer- 
tainty,*® although a provision in a will creating a 
trust which requires children or some of their issue 
to reside on the land forever is void for indefinite- 
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ness.°° 


implied trusts. 
The mere 


Beneficiary. *+ 


low, 8 Sim. 134, 8 Eng.Ch. 134, 59 Re- 
print 54. 


Ont.—Re Hammond, 51 Ont.L. 149, 
68 Dom.L.R. 590; Moorcroft v. Simp- 
son, 64 Dom.L.R. 231; McKenzie v. 
McKenzie, 1 Dom.L.R. 373. 


{a] hus (1) if there is such cer- 
tainty in all the essential elements of 
the trust as to render it capable af 
enforcement the court will give effect 
to the trust. Smullin v. Wharton, 103 
N.W. 288, 106 N.W. 577, 112 N.W. 622, 
113 _ N.W. 267, 73 Neb. 667. (2) A 
trust that flowers be placed on graves 
“once in a while” is void for uncer- 
tainty. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.R.Annot. 643. 


[b] If testator’s general intent 
and objects thereof are ascertainable 
by the appropriate tribunal a trust is 
not void for uncertainty. In re Mear’s 
Estate, 149 A. 157, 299 Pa. 217. 


[e] Trust sustained.—Testamen- 
tary trust for payment of son’s ex- 
penses of sickness and funeral ex- 
penses was held not void as “ambig- 
uous” or “indefinite.’”’ In re Knoll’s 
Estate, 262 N.Y.S. 619, 146 Misc. 618. 


Charitable trusts see Charities §§ 


, 


79. In re Mear’s Estate, 149 A. 157, 
299 Pa. 217; Holmes v. Walter, 95 N. 
W. 380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.R.Annot. 561. 


[a] TDlustration.—wWill directing 
trustees to pay legacies to beneficia- 
ries, at such times as condition of es- 
tate permitted, is not invalid as lim- 
ited to take effect to dubious or uncer- 
tain persons or on dubious or uncer- 
tain events. Plummer y. Brown, 287 
S.W. 316, 315 Mo. 627. 


80. Reynolds v. Love, 
191 Ala. 218. 


81. In re McCray’s Estate, 268 P. 
647, 204 Cal. 394. 


82. Implied trusts 
1849-1851. 


83. Smullin v. Wharton, 103 N.W. 
288, 106 N.W. 577, 112 N.W. 622, 113 
N.W. 2467, 73 Neb. 667; Steinhart v. 
Wolf, 122 A. 886, 95:N.J.Hq. 1382. 


{a] Implied trust does not arise 
unless the beneficiary is properly and 
definitely described, and the amount 
of property to which the trust shall 
attach sufficiently defined. Steinhart 
v. Wolf, 122 A. 886, 95 N.J.Eq. 132. 


84. Dofiniteness and certainty of 
beneficiary of charitable trust see 
Charities § 59. 

Selection of beneficiarv of charita- 
ble trust by trustees or other desig- 
nated persons see Charities § 60. 


Designation of devisees and lega- 
tees see supra § 1191. 


85. Ill.—Mills v. Newberry, 112 Ill. 
123, 54 Am.R. 213. 


Md.—Gray v. Peter Gray Orphans’ 
Home & Mechanical Institute of 


68 So. 27, 


see. infra §§ 


Express and implied trusts.°? 
certainty apples to both express and constructive or 


[§§ 1834-1835 


Reasonable certainty is all that is required.*! 


The requirement of 


[§ 1835] (b) Designation of Cestui Que Trust or 
It is essential to the creation of a 
testamentary trust that there be certainty as to the 
cestui que trust;%°® sufficient language must be used 
to identify the cestui with certainty.*® 


The desig- 


Pee ERDE OR County, 98 A. 202, 128 Md. 


Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.J.—Condit v. Reynolds, 49 A. 540, 
N.J.Law 242. 


N.Y.—Murray v. Miller, 70 N.E. 870, 
178 N.Y. 316, 9 Prob.R.Annot. 501; 
Tilden v. Green, 28 N.E. 880, 180 N.Y. 
29, 27 Am.S.R. 487, 14 L.R.A. 33, 29 
N.E. 1033; Levy v. Levy, 33 N.Y. 97; 
Gross v. Moore, 32 N.Y.S. 1019, 68 Hun 
412 [aff 36 N.E. 343, 141 N.Y. 559]; 
Kurzman v. Lowry, 52 N.Y.S. 83, 23 
Misc. 380; Utica Trust & Deposit Co. 
v. Thompson, 149 N.Y.S. 392, 8 Misc. 
31; In re Moller’s Estate, 178 N.Y.S. 
eve Ludlam v. Holman, 6 Dem.Surr. 


66 


Tenn.—Ensley v. Ensley, 58 S.W. 


288, 105 Tenn. 107. 


Tex.—Heidenheimer v. Bauman, i% 
Ste 382, 84 Tex. 174, 31 Am.S.R. 


Utah.—Staines v. Burton, 53 P. 1015, 
17 Utah 331, 70 Am.S.R. 788. 


Wash.—In re William’s Estate, 10 
P.(2d) 219, 167 Wash. 524. 


Eng.—Sale v. Moore, 1 Sim. 534, 2 
Eng.Ch. 534, 57 Reprint 678. 


[a] Designations uncertain.—(1). 
A trust to divide fund among the tes- 
tator’s poor relatives selected by the 
executors and trustees. In re Mol- 
ler’s Hstate, 178 N.Y.S. 682. (2) Will 
Suggesting that trustee sell the testa- 
tor’s plant to a corporation organized 
by the employees. In re William’s 
Estate, 10 P.(2d) 219, 167 Wash. 524. 
(3) Where the testator gave all his 
estate in trust to his executor to turn 
over to a corporation later to be form- 
ed bv certain named trustees, who. 
should be its directors, which was re- 
quired to carry out detailed plans of 
the testator for establishment of a 
home and mechanical school for white 
orphans of the county, the power be- 
ing reserved to the directdrs to re- 
strict admission, there was no char- 
itable trust, since the beneficiaries are. 
not ascertained, nor is any person 
given an absolute right to admission, 
so as to make him a cestui que trust, 
but the devise was a valid bequest to 
the corporation for specific purposes. 
Gray v. Peter Gray Orphans’ Home & 
Mechanical Institute of Woshington 
County, 98 A. 202, 128 Md. 592. 


86. I1l.—Department of Public 
Works & Buildings v. Porter, 1! 
BH. 366, 327 Ill. 28. Brae 


Ky.—-Shaver v. Weddington, 56 S.W. 
(2d) 980, 247 Ky. 248. 


Me.—Lear v. Manser, 3 
Rte es er, 96 A. 240, 114 


N.Y.—Fairchild v. Edson, 48 N.E. 
541, 154 N.Y. 199, 61 Am.S.R. 609; Hol. 
land vy. Alcock, 16 N.E. 305, 103 N.Y. 
312, 2 Am.S.R. 420, 20 Abb.N.Cus. 447 
28 N.Y.Wkly.Dig. ' 290. . 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1835] 


/ 


nation must be so certain as to enable the court to 
execute the trust in the event the trustee fails so 
and a trust without a certain or definite 
beneficiary capable of enforcing it is void or inef- 
It is not necessary that the cestui be des- 
ignated by name®® or by a description which makes 


to do,** 


fective.’ 


Wis.—Otjen v. Frohbach, 134 N. 
W. 832, 148 Wis. 301. 


87. Frazier v. Frazier, 263 P. 413, 
83 Colo. 188; Fairchild v. Edson, 48 
N.E. 541, 154 Nay. L995 61. Am-:S.R. 
609; Utica Trust & Deposit Co. v. 
Epompson, 149 N.Y.S. 392, 87 Misc. 


88. N.J.—Condit v. Reynolds, 49 A. 
540, 66 N.J.Law 242. 


N.Y.—Reynolds v. Reynolds, 121 N. 
EB. 61, 224 N.Y. 429; Murray v. Miller, 
70 N.E. 870, 178 N.Y. 316, 9 Prob.R. 
Annot. 501; Fairchild v. Edson, 48 N. 
EB. 541, 154 N.Y. 199, 61 Am.S.R. 609; 
Tilden v. Green, 28 N.E. 880, 130 N. 
Y. 29, 27 Am.S.R. 487, 14 L.R.A. 33, 
29 N.E. 1033; Holland vy. Alcock, 16 
N.E. 305, 108 N.Y. 312, 2 Am.S.R. 420, 
20 Abb.N.Cas. 447, 28 N.Y.Wkly.Dig. 
290; Levy v. Levy, 33 N.Y. 97; In 
re’ Jones’* Will, 192° N-¥.S.. 163,199 
App.Div. 426; Gross v. Moore, 32 N. 
Y.S. 1019, 68 Hun 412 [aff 36 N.E. 343, 
141 N.Y. 559]; In re Billings’ Estaté, 
244 N.Y.S. 686, 137 Misc. 758 [rearg 
gr on other grounds 249 N.Y.S. 732, 
139 Misc. 496]; In re Hendrickson’s 
Hstate, 175 N.Y.S. 463, 106 Misc. 704; 
Utica Trust & Deposit Co. v. Thomp- 
son, 149 N.Y.S. 392, 87 Misc. 31; Kurz- 
man v. Lowy, 52 'N.Y.S. 83, 23 Mise. 
aoe Ludlam v. Holman, 6 Dem.Surr. 


Tenn.—Ensley v. Ensley, 58 S.W. 


288, 105 Tenn. 107. 


Tex.—Heidenheimer v. Bauman, uff) 
S.W. 382, 84 Tex. 174, 31 Am.S.R. 29. 


Utah.—-Staines v. Burton, 53 P. 
1015, 17 Utah 331, 70 Am.S.R. 788. 


Wis.—McHugh v. McCole, 72 N.W. 
631, 97 Wis. 166, 65 Am.S8.R. 106, 40 
L.R.A. 724, 


Eng.—Sale v. Moore, 1 Sim. 
Eng.Ch. 534, 57 Reprint 678. 


Ont.-—Re Zeagman, 10 Ont.W.N. 425. 


“Tf there is a single postulate of 
the common ‘law established by an 
unbroken line of decision, it is that 
a trust without a certain beneficiary 
who can claim its enforcement, is 
void.”” Levy v. Levy, 33 N.Y. 97, 107 
(cit with oe Tilden v. Green, 28 N. 
HE. 880, 180 N.Y. 29, 45, 27 Am.S.R. 487, 
14 L.R.A. 33 (rearg den 29 N.H. 1033)]. 


{a] Illustrations.—(1) A bequest 
of property to H, to be distributed 
“in accordance with my wishes as ex- 
pressed in memoranda and instruc- 
tions left with H,” was void, where an 
adequate search made after decedent’s 
death did not reveal the existence of 
any memoranda or instructions. In 
re Hendrickson’s Estate, 175 N.Y.S. 
463, 106 Misc. 704. (2) Bequest of 
dresses and jewelry of testator’s de- 
ceased wife to be distributed by leg- 
atee “as she understood they were to 
be distributed by my wife’’ was an at- 
tempted trust, and was void for fail- 
ure to designate beneficiaries. In re 
Billings’ Mstate, 244 N.Y.S. 686, 137 
Misc. 758 [application to reopen gr on 
other grounds 249 N.Y.S. 732, 139 
Misc. 496]. (3) Where testator gives 
the residue and remainder of his es- 
tate to executors to be applied by 
them for the purpose of having 
prayers offered in a Roman catholic 
church to be selected by the executors 
for the repose of the souls of testa- 
tor and others no one church or the 
churches in a particular locality can 
claim the benefit of the bequest, and 
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ficiary.°+ 


it is therefore void because of the in- 
definiteness of the designation of the 
beneficiary. Holland v. Alcock, 16 N. 
EE. 305,108 N.Y. 312312 Am.S.R. 420, 
20 AbBN.Cas. 447, 28 N.Y. Wkly.Dig. 
290. (4) A bequest in trust to pay the 
income to one for life, and then over 
in trust to pay the income of the fund 
annually to such charity or charita- 
ble institution as should be agreed up- 
on by any three trustees considered 
merely as an express trust, was held 
invalid, both at common law and un- 
der the statutes, because of the uncer- 
tainty of the beneficiaries. Utica 
Trust & Deposit Co. v. Thompson, 149 
N.Y.S. 392, 87 Mise. 31. 


[b] Whe total failure to designate 
the beneficiaries of a trust in a will 
makes it to that extent an unwritten 
will, ineffectual for any purpose. De- 
cedent’s Estate Law § 16. Reynolds 
v. Reynolds, 121 N.E. 61, 224 N.Y. 429. 


[ce] Designation indefinite or in- 
sufficient.—(1) Kinsman. Ensley v. 
Ensley, 58 S.W. 288, 105 Tenn. 107. 
(2) Beneficiary in the discretion of the 
trustee. Tilden v. Green, 28 N.B. 880, 
130 N.Y. 29, 27 Am.S.R. 487, 14 L.R.A. 
335) 91d. (N’Y.) 29 N.E. 1033. (3) De- 
serving graduate of a certain school. 
Kurzman v. Lowy, 52 N.Y.S. 83, 23 
Mise. 380. (4) To some one else who 
may be needy. Ensley v. Ensley, 58 S. 
W. 288, 105 Tenn. 107. (5) Near rela- 
tives. Sale v. Moore, 1 Sim. 534, 
Eng.Ch. 534, 57 Reprint 678. (6) Mem- 
ber of a church. Staines v. Burton, 53 
P. 1015, 17 Utah 331, 70 Am.S.R. 788. 
(GOIN bequest toa bishop to be used 
for masses for the repose of the souls 
of the testator and certain others was 
held void for lack of beneficiaries to 
enforce it. .McHugh v. McCole, 72 N. 
W. 631, 97 Wis. 166, 65 Am.S.R. 106, 
40 sats 724; Re Zeagman, 10 Ont. 


Certainty in case of precatory trust 
see supra § 1831 text and note 61 


89. Bull v. Bull, 8 Conn. 47, 20 Am. 
Lear v. Manser. 96 A. 240, 114 
; Moss v. Axford, 224 N.W. 
425, 246 Mich. 288; Power v. Cassidy, 
79 N.Y. 602, 35 Am.R. 550 [aff 16 Hun 
294 (aff 4 How.Pr. 4)]; Holmes v. 
Mead, 52 N.Y. 332. 


90. -Moss v. Axford, 224 N.W. 425, 
246 Mich. 288. 


Lear v. Manser, 96 A. 240, 114 
Me. 342; Moss v. Axford, 224 N.W. 
425, 246 Mich. 288. 


[a] Illustration.—A devise of 
property to A with instruction to pay 
it to a person giving the testatrix the 
best care in her declining years is a 
valid devise in trust; A’s designation 
of one who took care of the testatrix 
from the time the will was made un- 
til her death constituted such person 
the cestui. ‘oss v. Axford, 224 N.W. 
425, 246 Mich. 288. 


92. U.S.—Atwood v. Rhode Island 
Hospital Trust Fund, 264 F. 360 [va- 
cated on other grounds 275 F. 513 
(cert den 42 S.Ct. 270, 257 U.S. 661, 66 
L.Ed. 422)]. 


Conn.—Bull v. Bull, 
Am.D. 86. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


8 Conn. 47, 20 


Ind.—Lagrange County v. Rogers, 
55 Ind. 297; De Bruler v. Ferguson, 
54 Ind. 549. 


Ky.—Shaver v. Weddington, 56 S. 


identification automatic;°°® 
have in mind any particular individual as the bene- 
If the beneficiary is capable of certain 
ascertainment, the designation is sufficiently certain 
to sustain the trust.°? 
which points out no way to identify the beneficiaries 
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nor need the testator 


designation by the will 


W.(2d) 980, 247 Ky. 248; Sanford’s 
Adm’r v. Sanford, 20 S.W.(2d) 83, 230 
Ky. 429. 


Me.—Lear v. Manser, 96 A. 240, 114 
Me. 342. 


Mich.—Moss v. Axford, 224 N.W. 
425, 246 Mich. 288. 


N.Y.—Matter of Harteau, 97 N.E. 
726, 204 N.Y. 292; Power v. Cassidy, 
79 N.Y. 602, 35 Am.R. 550 [aff 16 Hun 
294 (aff 4 How.Pr. 4)]; Holmes v. 
Mead, 52 N.Y. 332. 


Pa.—McCrea’s Estate, 6 Pa.Dist. 
448; Evans’ Estate, 33 Pa.Co. 258. 


Tex.—Bell ou v. Alexander, 22 
Tex. 350, 73 Am.D. 268. 


Utah.—In re eae? s Estate, 143 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


[a] Stated otherwise.—A _ testa- 
mentary trust is sufficiently definite if 
the beneficiary is so designated that 
he may be readily identified. Shaver 
v. Weddington, 56 S.W.(2d) 980, 247 
Ky. 248. 


[b] Designations sufficiently cer- 
tain.—(1) A bequest to a county “for 
the benefit of public schools” is suffi- 
ciently certain. Bell County v. Alex- 
ander, 22 Tex. 350, 73 Am.D. 268. (2) 
The objects of a trust as expressed 
by a will, ‘my nephews and _ nieces” 
is sufficiently stated. In re Dewey’s 
Estate, 143 P. 124, 45 Utah 98, Ann. 
Cas.1918A 475. (8) “Brothers and sis- 
ters and their children as they [the 
trustees] shall judge shall be most in 
need’ is a sufficient designation to 
sustain the trust. Bull v. Bull, 8 Conn. 
47, 20 Am.D. 86. (4) Designation as 
“my right heirs” is as certain as if 
the individual names had been used. 
McCrea’s Est., 5 Pa.Dist. 448. (5) 
A provision of a will directing the 
trustee to hold the estate for certain 
relatives and their heirs, limited to 
persons living at the testator’s death, 
is not invalid for uncertainty, as the 
beneficiaries may become. certain. 
Sanford’s Adm’r v. Sanford, 20 S.W. 
(2d) 88, 230 Ky. 429. (6) A testamen- 
tary provision, that residue in trust 
to executor should go to a person or 
institution which should have cared 
for the testator in his last. sickness 
without naming any beneficiary, was 
held to make sufficiently capable of 
identification the person who had 
eared for him during his last sick- 
ness as beneficiary so that she would 
take. Lear v. Manser, 96 A. 240, 114 
Me. 342.. (7) A bequest of money to 
erect a statute of a patriot in a park 
in Brooklyn, with a request that the 
mayor and commissioner of parks co- 
operate with the executor to carry out 
the bequests, is not invalid as being 
indefinite and uncertain as to the ben- 
eficiary, Since the city of Brooklyn 
and its successor, the city of New 
York, is the beneficiary. Matter of 
Harteau, 97 N.E. 726, 204 N.Y. 292. 
(8) A bequest in trust of the income 
to a son for life, and after his death 
two hundred dollars to defray his 
funeral expenses, and the residue to 
the institution caring for him in his 
last illness, is not indefinite. Evans’ 
Hstate, 33 Pa.Co. 258 


[ec] Extrinsic eviaeusél— te is suf- 
ficient if the testator used such lan- 
guage as will enable the court by ex- 
trinsic evidence to identify the cestui. 


Moss v. Axford, 224 N.W. 425, 246 
Mich. 288. 
[d] Recourse to deed of trust.—A 
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other than the knowledge of the trustees is insuffi- 
A trust leaving to the 
discretion of the trustee the selection of beneficiaries 
from a certain class is not void for uncertainty so 
long as the trustee must divide the property among 
the members of the class designated.°* 
provides for an alternative disposition in trust in 
the event any of its other provisions shall be “ad- 
judged invalid,” no effect can be given to such al- 
ternative provision as to a legacy under the will 
which fails because there are no persons to fit the 


vient to sustain the trust.°* 


deseription of the legatees.°° 


Reasonable certainty is all that is required.?® 


provision of a will, directing the ex- 
ecutors to sell the residuary estate 
and pay over the proceeds to a desig- 
nated trustee, to be divided and dis- 
tributed “to the same persons and in 
the same proportions as they are en- 
titled to the principal of my said trust 
under the terms of said trust,” is suf- 
ficiently certain, it Delo e shown that 
prior to the execution of the will the 
testator had executed a deed to said 
trustee, creating a trust under which 
he delivered a large part of his es- 
tate, with specific directions as to its 
disposition both prior to and after his 
death. Atwood v. Rhode Island Hos- 
pital Trust Co., 264 F. 360 [vacated 
on other grounds 275 F. 513 (cert den 
roy Ree 270, 257 U.S. 661, 66 L.Ed. 


93. Frazier v. Frazier, 263 P. 413, 
83 Colo. 188; Trunkey v. Van Sant, 68 
N.E. 946, 176 N.Y. 535. 


[a] Reason for rule.—If the trus- 
tees should be dead or beyond the ju- 
risdiction, or should refuse to execute 
the trust, it could not be enforced. 
pipeier vy. Frazier, 264 P? 413, 83 Colo. 
188. 


[b] Illustration—Where a_ will 
provides that the testator gives his 
estate, real and personal, to trustees, 
naming them, to have and to hold the 
same to themselves, their heirs, and 
assigns forever, in trust, to pay all 
debts and to pay such proportions of 
the estate to Such persons as they 
may ascertain and a majority may 
agree to have been the expressed wish 
of the testator, or as the testator may 
formally designate, and that the tes- 
tator constitutes and appoints “said 
trustees” residuary legatees of the es- 
tate, the direction to pay portions of 
the estate to persons to be ascertained 
by the trustees is void for indefinite- 
ness. Trunkey v. Van Sant, 68 N.E. 
946, 176 N.Y. 535. 


94. In re Dewey’s Estate, 143 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


95. In re Kenny’s Will, 230 N.Y.S. 
74, 224 App.Div. 152 [mod 220 N.Y.S. 
188, 128 Misc. 553 (aff 166 N.E. 337, 
250 IN; ¥....599)) 7: 


[a] Reason for rule.—‘‘The provi- 
sion for the benefit of . - is not 
adjudged invalid. On the contrary, 


the provision is altogether sound and 
valid. The only obstacle to carrying 
it out is that no persons exist to fit 
the description of the legatees.’’ In 
re Kenny’s Will, 230 N.Y.S. 74, 81, 
224 App.Div. 152 [mod 220 N.Y.S. 188, 
128 Mise. 553 (aff 166 N.I. 337, 250 
N.Y. 594)] (holding that ‘‘we cannot 
extend the meaning of the words ‘ad- 
judged invalid’ beyond the technical 
one; that is, ‘determined by an adju- 


’ 


dication to be contrary to law’ ’’) 


96. In re McCray’s Estate, 268 P. 
647, 204 Cal. 399. 


97. Del.—Harvey v. Griggs, 111 A. 


‘WILLS 


Where a will 


[§ 1837] 


[§ 1836] (c) Purpose or Object of Trust. 
will should clearly set forth the purpose or object 
for which the trust is created,®? except where the 
gift is to a corporation capable of taking, in which 
ease the purpose of the trust will be presumed that 
for which the corporation was organized.®® 
ing property in trust for a purpose to be selected 
by the trustees is not permissible,®® and such a trust 
is void for indefiniteness or uncertainty of purpose.* 


(d) Designation of Trustee.” 
trustees need not be clearly designated or named in 


[§§ 1835-1837 


The 


Leay- 


The 


the will, for no trust will be allowed to fail for want 


437, 12 Del.Ch. 232. 


D.C.—O’Brien v. McCarthy, 52 App. 
D.C. 183, 285 F. 91-7. 


Me.—Haskell v. Staples, 100 A, 148, 
116 Me. 103, L.R.A.1917D 819. 


Mich.—Atty.-Gen. v. Soule, 28 Mich. 
153 (holding that a will which pro- 
vided that a certain sum should be 
set apart for the “establishment of 
a school at Montrose aforesaid, for 
the education of children, to be ex- 
pended according to the directions of 
my said executors,’ means the estab- 
lishment of a school, either public 
or private, according to the discre- 
tion of the executors named, and does 
not necessarily. mean the establish- 
ment of a public charitable school, 
and, if it does, would leave the plans 
and details entirely to the discretion 
of the executors). 


Minn.—In re Brewster’s Estate, 219 
N.W. 919, 174 Minn. 568; In re Ca- 
sey’s Hstate, 126 N.W. 401, 111 Minn 
43, 187 Am.S.R. 531. 


N.H.—Glover v. Baker, 83 A. 916, 
{KF AINGIS BABY 


Pa.—Cole’s Estate, 15 Pa.Dist.&Co. 
655. 


{a] Reason for rule.—‘The will 
should clearly set forth the purpose 
for which the trust is created in order 
that a court of equity can enforce the 
testator’s wishes.” Cole’s Estate, 15 
Pa.Dist.&Co. 655, 658. 


[b] Thus a gift to an executor in 
trust, to be distributed and disposed 
of as he pleases, is too uncertain and 
indefinite to create a valid trust. 
Haskell v. Staples, 100 A, 148, 116 Me. 
103; RAL LOL GD «819% 


98. In re Cramton’s Will, 92 A. 814, 
88 Vt. 435. 
[a] Gift to town.—(1) A will de- 


vising part of the residue of an estate 
in trust to pay the income to certain 
beneficiaries for life, and upon their 
death to a particular town forever, 
the gift to the town to be immediate 
if the ,beneficiaries for life prede- 
ceased the testator, creates a valid 
trust even though no purpose was 
mentioned, it being presumed that the 
purpose of the gift to the town was 
for that for which the town was or- 
ganized. In re Cramton’s Will, 92 A. 
814, 88 Vt. 435. (2) A town stands 
like a corporation of limited power, 
so that if the gift imperfectly states 
its objects, or wholly fails to specify 
them, the law supplies the deficiency 


by presumption and limits the use of 


the property given to the legitimate 
purposes of the corporation. In re 
Cramton’s Will, supra. 


Charitable purposes generally see 
Charities § 40 text and note 97. 


Gift to religious organization see 
Charities § 24 text and note 70. 


of a trustee, the court having power to appoint one.* 


99. Succession of Villa, 61 So. 765, 
132 La. 714; In re Casey’s Estate, 126 
Die 401, 111 Minn. 43, 137 Am.S.R. 


[a] Reason for rule.—It is equiva- 
lent to permitting the trustees to 
make a will for the testator. Succes- 
sion of Villa, 61 So. 765, 132 La. 714. 


1. In re Casey’s Estate, 126 N.W. 
401, 111 Minn. 48, 187 Am.S.R. 531; 
Trunkey v. Van Sant, 68 N.E. 946, 176 


N.Y. 535; In re Schaaf’s Will, 199 N. 
Y.S. 284, 120 Mise. 291. 
[a] Thus (1) a provision in a will 


bequeathing money to the executors 
to use as they see proper is void for 
uncertainty. In re Casey’s Estate, 
126 N.W. 401, 111 Minn. 43, 137 Am. 
S.R. 531. (2) A bequest to execu- 
trices and trustees, to be used and dis- 
tributed by them as they may in their 
judgment deem fit, is void for indefi- 
niteness. In re Schaaf’s Will, 199 
N.Y.S. 284, 120 Misc. 292 (where the 
testator’s two daughters were named 
as trustees and as residuary legatees, 
it is evident that the testator intended 
some distinction between the residu- 
ary clause and a bequest immediately 
preceding it to the trustees, to be 
ney and distributed as they deem 


2. Trusts generally s 
340.349. gs y see Trusts §§ 


Necessity for designating trustee 
see supra § 1828. 


3. Cal.—In re McCray’s Estate, 268 
P. CFT 7204Calggo 


Me.—Webber Hospital Assoc. v. Me- 


Kenzie, 71 A. 1032, 104 Me. 320 [aff 


76 A. 704, 106 Me. 385]. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39, 7 Prob.Rep.Ann. 183 and 
note; Morrow v. Morrow, 87 S.W. 590, 
113 Mo.App. 444. 


N.H.—Hayward v. Spaulding, 71 A. 
219, 75 N.H. 92, 14 Prob.Rep.Ann. 390. 


N.Y.—MeDougall v. Dixon, 46 N.Y. 
S. 280, 19 App.Div. 420; In re May’s 
Hstate, 185 N.Y.S. 284, 113 Misc. 634; 
Trask v. Sturges, 68 N.Y.S. 1084, 31 
Misc. 195 [aff 68 N.Y.S. 1149, 56 App. 
rent 625, rev 68 N.E. 534, 170 N.Y. 
4 “ 


N.C.—Roseman vy. Roseman, 37 S.B. 
518, 127 N.C. 494. 


Ohio.—MeIntire Poor School _ vy. 
Zanesville Canal, ete., Co., 9 Ohio 203, 
84 Am.D. 436; Robbins vy. Smith, 27 
Ohio’ Cir.Ct. 91. 


Pa.—In re Van Blunk’s Estate, 120 
A. 134, 275 Pa. 589; Varner’s Appeal, 
80 Pa. 140; Bringhurst’s Est., 25 Pa. 
Dist. 662. 


Wis.—MeWilliams v. Gough, 93 N. 
W. 550, 116 Wis. 576 (under Rev. St. 
(1898) S§§ 4025, 4027, giving the court 
authority to fill the office of trustee). 


[a] Stated otherwise.—Where the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


5 
ate i nisi 


§ 1838] 


{§ 1838] .(e) Subject Matter or Property.+ 
requirement of certainty as to the material terms 
of a testamentary trust® extends to the subject mat- 
ter or property thereof.® Hence, if there be any un- 
certainty or indefiniteness as to the subject matter 
to be affected, the trust must fail.” 
the will to fix the amount of the trust fund will not 
defeat a trust under which the trustees were di- 
rected to set aside a sufficient amount to produce a 
That there is a possibility of 


designated income.® 


object of a testator’s bounty and the 
benefit intended are clear, a trust is 
created, whoever may hold the prop- 
erty bequeathed. McIntire Poor 
School v. Zanesville Canal, etc., Co., 
9 Ohio 208, 34 Am.D. 436. 


[b] Officials were named trustees 
with sufficient certainty in Kurzman 
v. Lowy, 52 N.Y.S. 83, 23 Misc. 380 
(chief magistrate of a city); Staines 
Vv. Burton, 53 P. 1015, 17 Utah 331, 70 
Am.S.R. 788 (to presiding bishop). 


ag Trusts generally see Trusts § 


5. See supra § 1834. 


6. Conn. — Hartford-Attna Nat. 
ree v. Weaver, 137 A. 388, 106 Conn. 


D.C.—O’Brien Ma certny, 52 App. 
D.C. 183, 285 FE. 


Pees 3a of Public Works & 
Buildings v. Porter, 158 N.E. 366, 327 
Ill. 28; Burke v. Burke, 102 N.E. 293, 
259 Ill, 262; Wilce v. Van Anden, 94 
N.E. 42, 248 Ill. 358, 140 Am.S.R. 212, 
21 Ann.Cas. 153; Miller v. Miller, 193 
Ill.App. 541. 


Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. . 


N.H.—Glover v. Baker, 83 A. 916, 
76 N.H. 393. 


Utah.—In re Dewey’s Estate, 143 
P. 124, 45 Utah 98, Ann.Cas.1918A 
475. 

Wis.—Otjen v. Frohbach, 134 N.W. 
832, 148 Wis. 301. 


{a] Amount of money bequeathed 
in trust must be reasonably certain. 
Hartford-Atna Nat. Bank y. Weaver, 
137 A. 388, 106 Conn. 137. 


{b] Identification.The property 
or subject matter of the trust must 
be identified with certainty. Depart- 
ment of Public Works & Buildings v. 
Porter, 158 N.E. 366, 327 Ill. 28. 


{c] Trusts held sufficiently cer- 
tain.— (1) A bequest in trust of “all 
the rest, residue, and remainder of 
my property of every kind and nature 
whatsoever” is not uncertain as to 
‘subject matter. In re Dewey’s Es- 
tate, 143 P. 124, 45 Utah 98, Ann.Cas. 
1918A 475. (2) A gift of all of an 
estate not otherwise disposed of by 
the will is sufficiently certain as to 
the subject of the trust. Glover v. 
Baker, 83 A. 916, 76 N.H. 393. 


Charitable trust see Charities § 69. 


7. U.S.—Barnes’ Heirs v. Barnes, 
Zen Cas.NO: al,0l4e53. Cranch, ©.C. 269: 


Conn.—Birge v. Nucomb, 105 A. 335, 
93 Conn. 69; Angus v. Noble, 46 A. 
278, 73 Conn. 56, 5 Prob.Rep.Ann. 643; 
Harper v. Phelps, 21 Conn. 257. 


Fla.—Lines v. Darden, 5 Fla. 51. 


T1l.— Coulson v. Alpaugh, 45 N.E. 
216, 168 Ill. 298; Mills v. Newberry, 
J Ba Ba Ts Es. Am. Ee 213. 


Ind.—Allen v. McGee, 62 N.E. 1002, 
158 Ind. 465 [superseding (App.) 60 
N.E. 460]. 


Ky.—Webster v. Wathen, 30 S.W. 


WILLS 


The 


The failure of 


Be 97 Ky. 318, 17 Ky.L.-32. 


—Dufour v. Deresheid, 34 So. 
469, “T10 La. 344. 


Md.—Pratt v. Sheppard & Enoch 
Pratt Hospital, 42 A. 51, 88 Md. 610. 


Mass.—Cowley v. Twombly, 53 N.E 
886, 173 Mass. 393, 46 L.R.A. 164. 


Mich.-——-Caspari v. Cutcheon, 67 N. 
W. 1093, 110 Mich. 86. 


Neb.—Smullin vy. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.J.—Condit v. Reynolds, 49 A. 540, 
66-N.J.Law 242, 6 Sa Rep.Ann, 721. 


N.Y.—W a. 5 
178 N.Y. 316, 9 Prob.Rep.Ann. 501; 
Tilden v. Green, 28 N.E. 880, 130 N. 
Y. 29, 27 Am.S.R. 487, 14 L.R.A. 33 
[rearg den 29 N.E. 1033]; Levy v. 
Levy, 33 N.Y. 97; Gross v. Moore, 22 
N.Y.S. 1019, 68 Hun 412 [aff 36 N.H. 
343, 141 N.Y. 559]; Kurzman v. Lowy, 
52 N.Y.S.. 83, 23 Mise. 380; Ludlam 
v. Holman, 6 Dem.Surr. 194. 


Ohio.—-Chase vy. Isherwood, 5 Ohio 
S:GCrP.. 41) 1 Ohior NUP) 8130 kKulgour Vv. 
Hey, 19 Ohio N.P.N.S. 81. 

Tenn.—Ensley v. Ensley, 58 S.W. 


288, 105 Tenn: 107;) Clark wy, Hill, 39 
S.W. 339, 98 Tenn. 300. 


Tex.—Heidenheimer v. Bauman, 19 
S.W. 382, 84 Tex. 174, 31 Am.S.R. 29 


‘Utah.—Staines v. Burton, 53 P. 
1015, 17 Utah 331, 70 Am.S.R. 788. 

Va.—Sims v. Sims, 27 S.E. 4386, 94 
Va. 580, 64 Am.S.R. 772. 


: F . Baker, 44 
S.E. 174, 53 W.Va. 165; Baer v. Forbes, 
36 S.B. 364, 48 W.Va. 208. 


is i i 72 N.W. 
Gad, 97 Wis. 166, 65 Am.S.R. 106, 40 
A. 724; Beurhaus v. Watertown, 


L.R. 
69 N.W. 986, 94 Wis. 617. 


Eng.—Sale v. Moore, 1 Sim. 534, 2 
Hng.Ch. 534, 57 Reprint 678. 

Alta.—Re Simpson, [1927] 3 Dom.L. 
R. 46. 

N.B.—Lawrence y. Lawrence, 42 N. 
B. 260. 


[a] 
ents . 


Tllustrations.—(1) “Any pres- 

. she may need, and that 
my estate can afford.” Webster v. 
Wathen, 30 S.W. 663, 97 Ky. 318, 17 
Ky.L. 32. (2) A trust of “what re- 
mained.” Coulson v. Alpaugh, 45 N. 
E. 216, 163 Ill. 298; Dufour v. Dere- 
sheid, 34 So. 469, 110 La. 344. (3) 
Proceeds of his real estate. Chase v. 
Isherwood, 5 Ohio S.&C.P. 1, 1 Ohio 
N.P. 31. (4) A future estate of so 
much as shall remain ‘‘undisposed 
of.’ Mills v. Newberry, 
De Dil 23) bo 4 Ani SR. 
A, if more than B needs. 
Hill, 39 S.W...339,, 98 Tenn. 300. (6) 
A will attempting to bequeath money 
to the testatrix’ sister in trust, ‘‘to be 
placed in a savings bank to be used 
for her care and comfort,’’ did not 
create a trust, no sum of money or 
other property having been desig- 
nated. Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. 


8. In re Kohler, 160 N.Y.S. 669, 


169-0. Fuh 17S 


' 


the subject matter of the trust being consumed on 
the happening of some contingency does not render 
the trust void for uncertainty.°® 
any testamentary words by which it is expressed or 
from which it may be implied that the first taker has 
the power of withdrawing any part of the subject 
from the object of the wish or request or of applying 
it to his own use renders the bequest void for uncer- 
tainty as to subject matter.1° 
the latter instance is not removed by the refusal of 


On the other hand 


The uneertainty in 


96 Mise. 433. 


[a]. Reason for rule.—The corpus, 
once fixed in amount, is unchangeable, 
and the funds, once withdrawn from 
the residue, are separate and distinct. 
Ae Kohler, 160 N.Y.S. 669, 96 Misc. 


9. Burke v. Burke, 102 N.E. 293, 


259 Ill. 262 (but_see infra, note 10 
fal); Miller vy. Miller, 193 Ill.App.: 
[a] Power given first taker to dis- 


pose of property in order to supply 
himself with the necessities of life 
does not render uncertain the subject 
matter of the’ remainder in trust. 
Burke v. Burke, 102 N.E. 293, 259 Ill. 
262, 267 (explaining Mills v. New- 
berry, 1 N.E. 156, 112 Til. 123, 54 Am. 
S.R. 213, and Wilce v. Van Anden, 94 
N.E. 42, 248 Ill. 358, 140 Am.S.R. 213, 
21 Ann.Cas. 153, by stating that the 
trusts in such cases were void for 
uncertainty of the subject matter be- 
cause of the discretion given to the 
first takers. “The proposition upon 
which Mills v. Newberry was decided, 
(and the same applies to Wilce v. Van 
Anden,) was, not that the possible 
exhaustion of the fund by its applica- 
tion to prior demands upon it before. 
its application to the purposes of tne 
trust renders the subject matter of 
the trust uncertain, but that there is 
no fund which can be the subject mat- 
ter of a trust where its application to 
the purposes of the trust depends 
upon the absolute and unconditional 
discretion of the person in control of 
the fund. In such case there is noth- 
ing which a court of equity can lay 
hold of,—nothing binding on the con- 
science. The chancellor cannot di- 
rect what disposition one shall make 
of property which is given to him to 
dispose of as he chooses. This was 
the character of both the eases cited 
and of the authorities on which the 
opinions in those cases rely. Wher- 
ever a clear discretion or choice to 
act or not to act is given; wherever 
the prior dispositions of the property 
import absolute and uncontrollable 
ownership; wherever the trustees 
have an option to withdraw the funds 
from the purposes of the trust and 
apply them in their own discretion, 
the court cannot execute such a trust. 

- The rule laid down in them 
goes to this extent and no farther’). 


10. Burke v. Burke, 102.N.E. 293, 
259 Ill. 262; Wilce v. Van Anden, 94 
N.E. 42, 248 Ill. 358, 140 Am.S.R. 212, 
21 Ann.Cas. 153; Coulson v. Alpaugh, 
45 N.E. 216, 163 Ill. 298; Mills v. New- 
berry. 1 N.E. 156, 112 Ill. 123, 54 Am. 
S.R. 213. 


[a] Thus (1) where the testator’s 
widow, who was given a life estate in 
all his property, with a general power 
of disposition, was requested, at her 
death, to make equitable disposition 
of what remained, among the testa- 
tor’s children, the subject matter was 
regarded as too indefinite to create a 
trust capable of being enforced. 
Coulson vy. Alpaugh, 45 N.E. 216, 163 
Ill. 298 (but see Burke v. Burke, su- 
pra note 9). (2) Where a daughter 
devised all her estate to her mother 
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the first taker to perform the condition.1? 
Reasonable certainty is all that is required.*? 


[§ 1839] (f) Interest of Beneficiary.‘* The re- 
quirement of certainty in the provisions of a testa- 
mentary trust?* makes it necessary that the inter- 
est of the beneficiary be set out with certainty and 
definiteness.1° While the trust is valid where it is 
imperative as to the amount to be used for the ben- 
eficiary,'® it is also valid even though the amount 
is left to the discretion of the trustee if imperative 
and a basis for the exercise of the discretion is set 
out in the will.t7 Where, however, the amount, if 
any at all, is left absolutely to the discretion of 
the trustee, the trust must fail.t® A trust giving 
the trustee the discretion to select the beneficiaries 
from a designated class and determine the amounts 
they shall receive has been held valid and enforce- 
able so long as the trustee must divide the property 
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[§§ 1838-1840 


to the class designated.?® 


[§ 1840] (g) Manner of Performance.?° ‘The 
rule of certainty with regard to the material terms 
of a testamentary trust?? requires that there be cer- 
tainty in its provisions regarding the manner in 
which the trust is to be performed or executed.?* 
It is not necessary, however, that all the details 
of management and execution of the trust be speei- 
fied,2 or that remote contingencies be provided 
against,?4 and the fact that ultimate disposition of 
the property is uncertain does not invalidate the 
trust.2° The benefits provided need not be absolute 
and payable in all events to make the trust valid, 
but it is sufficient if the contingency is one that 
might probably occur.?® <A direction to invest and 
reinvest the funds of the trust does not render the 
trust void for uncertainty in-that it fails to desig- 
nate the securities in which the investments should 
be made.?? 


upon the condition that the latter 
should devise, by her will, before tak- 
ing anything under the bequest, so 
much thereof as she might not dis- 
pose of during her life, to a charitable 
institution, the uncertainty as to the 
estate that might remain at the moth- 
er’s death was such as that no trust 
could be implied in favor of the char- 
ity or which the court could declare, 
at least during the life of the first 
taker. Mills v. Newberry, 1 N.H. 156, 
112 Ill. 123, 54 Am.S.R: 213. 


11. Mills v. Newberry, supra. 


12. In re McCray’s Estate, 268 P. 
647, 204 Cal. 399. 


13. Trusts generally see Trusts § 
bas 


14. See supra § 1834. 


15. Bowman vy. Bowman, 269 S.W. 
289, 207 Ky. 397; Smullin v. Wharton, 
103 N.W. 228, 106 N.W. 577, 112 N.W. 
622, 1138 N.W. 267, 73 Neb. 667; Otjen 
v. Frohbach, 1384 N.W. 832, 148 Wis. 
301; Beurhaus v. Watertown, 69 N. 
W. 986, 94 Wis. 617. 


[a] Amount of periodical pay- 
ments.—A bequest of the proceeds of 
an insurance policy to be collected 
and paid to the testator’s wife in 
monthly payments to be used for her 
and her children’s benefit, and appoint- 
ing one to collect the policy and pay. 
it to her, but not specifying the 
amount of monthly payments, did not 
create a trust enforceable as against 
the wife suing for the proceeds of the 
policy. Bowman v. Bowman, 269 S. 
W. 289, 207 Ky. 397. 


[b] Nature of estate.—Smullin v. 
Wharton, 103 N.W. 228, 106 N.W. 577, 
102 INOW 25622,6 113 ON. Wie267, 73: Neb. 
667. 


[ec] Amounts for respective pur- 
poses.—A gift of a fund in trust for 
various charitable purposes is not in- 
valid because it does not designate 
the amounts to be used for the respec- 
tive trust purposes. Beurhaus_ v. 
Watertown, 69 N.W. 986, 94 Wis. 617. 


16. In re Reith’s Estate, 77 P. 942, 
144 Cal. 314, 10 Prob.Rep.Ann,. 206. 


17. In re Dunphy’s Estate, 81 P. 
315, 147 Cal. 95; In re Reith’s Hstate, 
77 BP. 942, 144 Cal. 314, 10 Prob.Rep. 
Ann. 206; Prince v. Barrow, 48 S.E. 
412, 120 Ga. 810, 9 Prob.Rep.Ann. 611; 
Pee vy. Lauer, 85 P. 541, 73 Kan. 
388. 


[a] Reason for rule.—‘“Under this 
language a court could at any time 


ascertain the amount necessary for 
the purpose stated, and compel it to 
be devoted to that purpose.” In re 
oe Ge Estate, 81 P. 315, 318, 147 
al. 95. 


[b] Amount sufficient for: (1) 
Support and maintenance of the bene- 
ficiary. In re Dunphy’s Estate, 81 P. 
315, 147 Cal. 95. (2) Support and 
education. In re Reith’s Estate, 77 
Hs 942, 144 Cal. 317, 10 Prob.Rep.Ann. 


{c] Refusal of trustee to act.—A 
trust for the assistance of the chil- 
dren or grandchildren of the testa- 
tor’s sister was not so indefinite and 
uncertain as to be incapable of ex- 
ecution by the court upon the failure 
or refusal of the testator’s widow to 
accept and execute it. Prince v. Bar- 
row, 48 §.H. 412, 120 Ga. 810, 9 Prob. 
Rep.Ann. 611. 


[d] Residuary bequest is not in- 
valid as being’ uncertain simply be- 
cause trustees are authorized to set 
apart such portion of the estate as 
they deem proper to pay the expenses 
of carrying out the will, as the trus- 
tees must act reasonably. Crerar jy. 
Williams, 34 N.E. 467, 145 Ill. 625, 21 
L.R.A. 454 [aff 44 Ill.App. 497]. 


18. In re Sanford’s Estate, 68 P. 
494, 136 Cal. 97. 


19. In re Dewey’s Estate, 148 P. 
124, 45 Utah 98, Ann.Cas.1918A 475. 


Trusts generally see Trusts § 


21. 
22. 


See supra § 1834. 


Caspari vy. Cutcheon, 67 N.W. 
1098, 110 Mich. 86; Atty.-Gen. v. 
Soule, 28 Mich. 153; Smullin v. Whar- 
ton, 103 N.W. 288, 106 N.W. 577, 112 
N.W. 622, 113 N.W. 267, 73 Neb. 667; 
Otjen v. Frohbach, 134 N.W. 832, 148 
Wis. 301. 


23. French v. Calkins, 96 N.E. 877, 
252 Ill. 248; In re Pittock’s Will, 199 
P.i1688, 202 Pe 206, L02 (Or. 159) 7) A: 
Rane los 


fa] Tllustrations.—(1) A _ testa- 
mentary gift to trustees to convert 
the testator’s property into, cash and 
invest the same in securities, and to 
pay from the income any part of the 
expenses necessarily contracted for 
medical or hospital care of a benefi- 
ciary, who shall receive for life or 
until marriage a specified sum, is not 
invalid for uncertainty, the intention 
of the testator being to afford proper 
care and treatment for the beneficia- 


ry, and, in case of emergency, to re- 
quire the trustee to pay such part 
of the expenses incurred which could 
not be paid by the monthly payment. 
French v. Calkins, 96 N.E. 877, 252 
Ill, 243. (2) Where a will, reciting 
that it was done to avoid, as far as 
possible, any loss or depreciation of 
the estate, gave all of the testator’s 
property to trustees for twenty years 
with complete power and authority 
over the estate and the right to full 
and complete possession and control 
over the estate, and with directions 
to keep surplus funds invested in 
good securities, to pay monthly allow- 
ances to‘the testator’s wife and chil- 
dren and their descendants by right 
of representation, to accumulate 
enough to pay off debts and obliga- 
tions and then disburse the excess to 
the wife and children, and on the 
termination of the trust at the end 
of twenty years to divide the property 
among the testator’s descendants, the 
trust was not void for uncertainty. 
In re Pittock’s Will, 199 P. 633, 102 
Ore TOO At ASL Rees: 


24. In re vom Saal’s Will, 145 N.Y. 
S. 307, 82 Mise. 531. 


[a] Thus a testamentary provision 
that ‘‘any or all of the trusts or lega- 
cies hereinafter directed to be set 
apart in the discretion of my execu- 
tors, in money or property belonging 
to me at the time of my decease, at 
such valuations as my said execu- 
tors in their absolute discretion may 
deem advisable,” is valid even though 
all possible contingencies are not an- 
ticipated, In re vom Saal’s Will, 145 
N.Y.S. 307, 82 Misc. 531. 


25. In re Sprague’s Will, 221 N.Y. 
S. 4738, 129 Misc.. 290. 


26. Sanford’s Adm’r v. Sanford, 20 
S.W.(2d) 838, 230 Ky. 429. 


[a] Rule applied.—(1) A_ provi- 
sion of a will for the comfortable 
support of an uncle within the trus- 
tee’s sound diScretion is not invalid 
for uncertainty of benefits bestow- 
able. Sanford’s Adm’r v. Sanford, 20 
S.W.(2d) 88, 230 Ky. 429. (2) A pro- 
vision of a will directing the trustees 
to assist the testator’s nephews and 
nieces to receive a college education 
if the parents of the beneficiaries 
should be unable to do so is sufficient- 
ly certain as to benefits. Sanford’s 
Adm’r v. Sanford, supra. 


27. Caspari v. Cutcheon, 67 N.W. 
1093, 110 Mich. 86. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1841-1842] 


[§ 1841] (5) Completeness in Properly Executed 
Since a will to be 
valid must comply with statutory requirements,”® 
and since the testator cannot by such will prospec- 
tively create for himself a power to dispose of his 
property by an instrument not duly executed as a 
will or codicil,?°® it follows that an attempt to cre- 
ate a testamentary trust by a devise to a trustee who 
was to dispose of the property involved in accord- 
ance with instructions thereafter to be furnished 
must fail,?! as must a trust as to which the testator 
reserves the right, during his lifetime, to abrogate 
or change the provisions therein contained.*? 


Instrument or Instruments.?? 


Reference to extrinsic papers.** 


28. Execution of will see supra §§ 
273-395. 


29. See supra § 258. 
30. See supra § 266. 


31. Atwood vy. Rhode Island Hos- 
pital Trust Co.,.275 F. 513 [vacating 
264 EF. 360, and cert den 42 S.Ct. 270, 
257 U.S. 661, 66 L.Ed. 422]. 


{a] Thus a clause of a will, add- 
ing to the principal of a trust there- 
tofore created by the testator by deed 
of trust, under which the trustee was 
to dispose of the property to such per- 
sons and in such proportions as the 
trustor had instructed or should 
thereafter instruct, is void, as at- 
tempting prospectively to create for 
the testator power to dispose of his 
property by an instrument not duly 
executed as a will. Atwood v. Rhode 
Island Hospital Trust Co., 275 F. 513 
[vacating 264 F. 360, and cert den 42 
S.Ct. 270, 257 U.S. 661, 66 L.Ed. 422]. 


32. Boal v. Metropolitan Museum 
of Art of City of New York, 298 F. 
894 [rev 292 F. 303]. 


[a] Thus a clause of a will which 
provisionally bequeathed certain 
property to a trustee. read in connec- 
tion with the deed of trust executed 
on the same day, intended to remain 
in effect after the testator’s death and 
which reserved the right in the trus- 
tor during his lifetime to change or 
abrogate any of the trusts created, 
is void under the statute of wills of 
Rhode Island, as an attempt to create 
a power to change the testamentary 
disposition of property without the 
formal statutory requisites of a will 
or codicil. Boal v..Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


33. As to will generally see supra 
§§ 268, 269. 


34. Hughes v. Bent, 81 S.W. 931, 
26 Ky.L. 453; Heidenheimer v. Bau- 
man, 19 S.W. 382, 84 Tex. 174, 31 Am. 
S.R. 29. See Nation v. Green, 123 
N.E. 163, 188 Ind. 697 (testatrix’ deed 
to her minor foster daughter depos- 
ited with the trustees and her will 
describing the deed construed to cre- 
ate a trust taking effect after testa- 
trix’ death in favor of such daughter, 
such title vesting in executors in 
trust on testatrix’ death to go to the 
child from executors by delivery of 
deed to child on her attaining major- 
ity). 

{a] Paper not identified.—A paper 
in order that it may be considered 
for the purpose of determining the 
objects or beneficiaries of a trust cre- 
ated by will must be so identified by 
reference in the will and otherwise 
as to become a part of the will. Hei- 
denheimer v. Bauman, 19 S.W. 382, 
84 Tex. 174, 31 Am.S.R. 29.. 


{b] Tllustration.—A will made 
specific bequests to the testatrix’ 


WILLS 


But, where the 


daughter and grandchildren, and fur- 
ther provided that the remainder of 
her property should go “as a sacred 
trust to my daughter ... know 
[ing] that she will faithfully carry 
out my wishes regarding it.’’ A sep- 
arate paper, over the signature of the 
testatrix, written at the time of me 
writing of the will, provided that the 
daughter should keep up certain pews 
in a church, give one hundred dollars 
yearly to a charitable home, support 
her father, care for an old servant, 
and educate the testatrix’ grandchil- 
dren, and further provided that at the 
death of her father the _ principal 
should be put in trust for the grand- 
children. It was held that, exclusive 
of the specific bequests to the testa- 
trix’ daughter in her own right, the 
will devised all the estate to the 
daughter in trust for the grandchil- 
dren, subject to the charges mention- 
ed, and the fact that such charges 
might consume the property did not 
alter the character of the title, or 
obstruct the course of its transmis- 
sion. Hughes v. Bent, 81 S.w. 931, 
118 Ky. 609, 26 Ky.L. 453. 


[ec] Effect of statute.—Under Rev. 
St. c 76 § 1, authorizing disposition 
of property by written will, even a 
letter or other document containing 
directions for disposition of property 
by the devisee cannot become a part 
thereof by reference, unless clearly 
described and referred to in the will 
as an existing document, and, where 
the testator devised his property to 
H, “to divide as seems to her best as 
I have told her my wishes in the mat- 
ter,” the trust declared by the will is 
too indefinite to be executed. Fitz- 
simmons v. Harmon, 81 A. 667, 108 
Me, 456. 


35. Fitzsimmons y. Harmon, su- 
pra; In re Hendrickson’s Hstate, 175 
N.Y.S. 468, 106 Misc. 704. See Ingram 
v. Fraley, 29 Ga. 553 (holding that, 
where a will recited that the testator 
had confidence in A, and felt sure that 
he would conform to his verbal direc- 
tions, and thereupon devised all the 
property to him, a trust was attached 
to the property, but, as the terms 
thereof were not declared, it resulted 
for the distributees at law). 


36. Authority and directions as 
creating’ implied trust see infra $§ 
1850, 1851. 


Construction and operation of con- 
ditions and restrictions see supra §§ 
1751-1820. 


37. Morgan v. Morgan, 123 A. 185, 
14 Del.Ch. 171; Randolph v. Wilkin- 
son, 128 N.E. 525, 294 Ill. 508; How- 
ells State Bank v. Pont, 202 N.W. 457, 
113 Neb. 181; State Historial Soc. v. 
Foster, 177 N.W. 16, 172 Wis. 155. 


{a] Trust and charge distinguish- 
ed.— ‘There is an essential difference 
in the law of wills between a trust 
and a charge imposed upon property 
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will itself creates a trust, a separate paper, so re- 
ferred to in the will and identified as to become a 
part of the will, may determine the purposes and 
objects of the trust;** and a bequest or devise of 
property to be distributed in accordance with in- 
structions shows an intention to create a trust and 
not to make an absolute devise, even though the trust 
must fail because of indefiniteness or because no 
written instructions were discovered.®® 


[§ 1842] d. Particular Provisions 
Not Creating Trust®*—(1) Conditions or Charges on 
Devise or Bequest. 
of property merely charged with some burden,*? or 
subject to some condition,?® such as the payment of 


Creating or 


Ordinarily the devise or bequest 


devised. In the one the title to the 
real estate vests in the trustee, while 
in the other it vests in the devisee. 
In the former the devisee has no title 
at all until the trust is, terminated. 
In the latter his title is not suspend- 
ed, though the enjoyment of the gift 
may be postponed by the power or 
charge to which the land is subject. 
‘A. “charge’’ upon land by will is dis- 
tinguished from a “trust” of the land, 
in that in the case of the former the 
land is devised generally for the ben- 
eficial enjoyment of the devisee, sub- 
ject, however, to the payment by him 
of a specific sum or specific sums of 
money, or the performance of a par- 
ticular duty, while in the case of a 
“trust’’ the devise is limited to some 
particular purpose, with no beneficial 
interest in the devisee.’ Lang v. Ev- 
erling, 23 N.Y.S. 329, 331, 3 Misc. 530, 
533.” Howells State Bank v. Pont, 
202 N.W. 457, 459, 113 Neb. 181. 


Charges see infra §§ 2471-2556. 


38. Conn.—Mansfield vy. Mix, 40 A. 
9157. 715 Conn 72% 


Jl1.—Department of Public Works 
and Buildings v. Porter, 158 N.E. 366, 
327 Ill. 28; Randolph v. Wilkinson, 
128 N.E. 525, 294 Ill. 508; Haight v. 
Royce, 113 N.E. 71, 274 Ill. 162; Zim- 
es v. Sennott, 25 N.E. 774, 134 111. 


Ky.—Griffin v. Griffin, 21 S.W. 38, 
14 Ky.L. 656. 


Me.—In re Luques’ Estate, 95 A. 
1021, 114 Me. 235. 


Md.—Woman’s Foreign Missionary 
Soc. v. Mitchell, 48 A. 737, 93 Md. 199, 
53 L.R.A. 711. 


N.J.—Sternberg v. Wolf, 100 A. 333, 
87 N.J.Eq. 49. 


N.¥—In re roch, “1659 N.Y, S. 559) 
178 App.Div. 544; Ruppel v. Schlegel, 
i NYS, 936,055) Hun 1835 déanginys 
Everling, 3 Misc. 530, 23 N.Y.S. 329. 


Pa.—In re Pollock’s Hstate, 159 A. 
555, 306 Pa. 301. 


But see Quigley vy. Gridley, 132 
Mass. 35 (where it was held that a_ 
gift of personalty subject to certain 
so called conditions required the ap- 
pointment of a trustee). 


[a] Illustrations of conditions not 
creating trusts.—(1) A bequest of 
corporate stock conditioned on paying 
one half of the dividends to another 
for life, without remainder over on 
nonperformance, created an absolute 
“gift,” not a “trust.’”” In re Pollock’s 
Histate, 159 A. 555, 306 Pa. 301. (2) 
Where the gift was to a wife of “all 
the rents, income and profits” of real 
estate “until the eldest one of my 
children has attained the age of 
eighteen years, upon condition that 
my said wife shall raise, support and 
educate my children until they re- 
spectively have attained the age of 
eighteen years,” it was held that the 
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a legacy®® or charge on the property to another,*® 
Tf the condition attached 


does not create a trust. 


‘WILLS 


to the devise be for the payment of a legacy, a per- 


sonal obligation is assumed by the devisee upon his 
A devise or bequest, 


acceptance of the devise.*+ 
however, subject to charges which, 


wife took an absolute estate, free 
from any trust. Zimmer v. Sennott, 
Ao) NEES nee oae ED to OD tenes le Lnena: 
ease of trust for A until he should 
come of age'and so long afterward 
as he should drink, that if A came of 
age before testator’s death no trust 
was created. Mansfield v. Mix, 40 A. 
915, 71 Conn. 72. (4) A clause in a 
will bequeathed the testatrix’ residu- 
ary estate to a missionary society, to 
be “held in trust” by that society for 
the education of six girls in India as 
Bible readers, to be named as direct- 
ed, the remainder to be used for the 
purchase of a building in India to be 
used for the education of Christian 
girls, and to be named after the tes- 
tatrix does not make the missionary 
society a trustee of the fund for the 
purposes named in the will, the be- 
quest being a gift to that society, to 
which the disposition of the property 
was attached as a condition. Woman’s 
Foreign Missionary Society of Meth- 
odist Episcopal Church, v. Mitch- 
ell, 48 A. 737, 93 Md. 199, 53 LR. 
A. 711. (5) A testator devised all 
his property to his wife for life, 
and, after her death, all the remain- 
der left by her ‘‘to the Roman Catho- 
lic Church of the Most Holy Trinity, 
in Montrose Ave., Brooklyn, E. D., but 
under the following ordination;” that 
in each year a high mass shall be 
celebrated after the death of himself 
and wife, for their souls, respectively, 
and a part of the estate shall be used 
in aiding poor students, intending to 
become Catholic priests or teachers, 
and a part to establish a Catholic 
newspaper, it was held that the devise 
was valid, and did not create a trust, 
but vested the fee-simple title to the 
property in the church. Ruppel v. 
Schlegel, 7 N.Y.S. 936,55 Hun183. (6) 
Where a father willed his son two 
thousand dollars, to be paid at age of 
twenty-six if he should grow up free 
from evil habits and associations, pay- 
ment to be entirely within the discre- 
tion of his mother, who should decide, 
if she found that her son fulfilled the 
conditions, he took, not from her boun- 
ty, but as his father’s legatee. Stern- 
berg v. Wolf, 100 A. 333, 87 N.J.Eq. 49 
(not a precatory trust). (7) A will dia 
not create a trust by a proviso dispos- 
ing of such property as was not dis- 
posed of by the devisee. In re Lu- 
ques’ Hstate, 95 A. 1021, 114 Me. 235. 


39. Randolph v. Wilkinson, 128 N. 
EK. 525, 294 Ill. 508. 


40. Randolph y. Wilkinson, supra. 


41. Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Dixon v. Helena Society 
of Free Methodist Church of North 


America, 166 P. 114, 65 Okl. 203; In 
re Pollock’s Hstate, 159 A. 555, 306 
Pa, 301. 

fa] Thus, where a will devises 


land, and directs the devisee to pay 
a legacy, it does not create a trust for 
the benefit of the legatee, but, on the 
devisee’s acceptance, the legacy be- 
comes. his personal liability, and also 
a lien on the land. Dixon v. Helena 
Society of Free Methodist Church of 
North America, 166 P. 114, 65 Okl. 
203. 


[b] Debtor-creditor relation cre- 
ated.—‘‘In all cases of acceptance of 
a gift made upon condition that lega- 


when read with 


tee pay certain debts or legacies, the 
legatee assumes a personal] responsi- 
bility to pay; the relationship creat- 
ed is one of debtor and creditor.” In 
re Pollock’s Estate, 159 A. 555, 559, 
306 Pa. 301. 


[c] Enforcement in equity.—Where 
the will, after a devise in fee of land, 
provided that a legacy was on condi- 
tion that the devisee pay to a third 
person one half the rents and profits 
from the property devised, the devisee 
took the fee and there was no trust, 
although the beneficiary of the condi- 
tion could enforce her right in equity 
and compel payment of the charge. 
Haight v. Royce, 113 N.E. 71, 274 Ill. 
162. 


Effect of conditions on bequests or 
devises see infra §§ 1781-1793. 


42. Comstock v. Redmond, 96 N.E. 
1078, 252 Ill. 522; Paider v. Suchy, 
144 N.Y.S. 252, 159 App.Div. 230, 11 
Mills Surr. 528; In re Hasbrouck, 138 
N.Y.S. 620, 153 App.Div. 394 [appeal 
dism 102 N.E. 1104, 208 N.Y. 586]. 


[a] Tllustrations.—(1) A testator 
gave to his three sons all his prop- 
erty, “subject to the charges herein- 
after specified,” and provided that the 
sons, hamed executors, should pay to 
each of his three daughers a sixth of 
the value of the estate for life, and 
on the death of each daughter to pay 
her heirs such one sixth. It was held 
that the sons were trustees for the 
benefit of the daughters and their 
descendants in accordance with the 
will. Comstock vy. Redmond, 96 N.E. 
1073, 252 11]. 522. (2) Where the con- 
dition cf a devise in trust to a mar- 
ried daughter, that it should be pay- 
able to her only should she be living 
apart from her husband, was not il- 
legal and empowered the trustees to 
provide for her out of the fund, the 
devise would neither be avoided nor 
converted into an absolute devise. 
Paider v. Suchy, 144 N.Y.S. 252, 159 
App.Div. 230, 11 Mills Surr. 528. (3) 
A bequest to the testator’s brother- 
in-law of all shares of the stock of a 
corporation which the testator might 
own at his death, on condition that 
the legatee pay all the dividends up 
to four per cent to the testator’s wife 
during her life, any excess to belong 
to the legatee, created a trust in favor 
of the wife, with remainder to the 
legateé. In re Hasbrouck, 138 N.Y.S. 
620, 153 App.Div. 394 [appeal dism 102 
N.E. 1104, 208 N.Y. 586]. 


43. Construction and operation of 
life estates created by will see supra 
§§ 1609-16389. 


44, Ark.—Bloom vy. Strauss, 84 S. 
Wier 510 Te rArike 6. 


Cal.—Hardy v. Mayhew, 110 P. 113, 
L580 Cale 95, 139" AmiS R373. Jin re 
Heywood’s Estate, 82 P. 755, 148 Cal. 
184, 11 Prob.Rep.Ann. 357; Ukiah 
Bank v. Rice, 76 P. 1020, 148 Cal. 265, 
101 Am.S.R. 118, 9 Prob.Rep.Ann. 145. 


Ga.—Powell v. Heyman, 85 S.B. 891, 
143 Ga. 728; Taylor v. Kemp, 12 S.B. 
296, 86 Ga. 296. 


Tll.—Thompson y. Adams, 69 N.H. 
1, 205-211, 652: 


Iowa.—Dillenbeck v. Pinnell, 96 N. 
W. 860, 121 Iowa 201. 


Ky.—Lossie v. Central Trust Co. of 


[§§ 1842-1843 


the will as a whole, discloses an intention to create 
a trust, will be construed as such.*? 


[§ 1843] (2) Life Estate.*? 
life estate by will,-of itself, neither creates nor im- 
plies a trust for remaindermen.** 


The creation of a 


Where the inten- 


Owensboro, 292 S.W. 338, 219 Ky. 1. 


Me.—Blaine v. Dorne, 89 A. 1126, 
111 Me. 480. : 


Mass.—Spring vy. Hollander, 158 N. 
E. 791, 261 Mass. 3738. 


N.H.—Walker v. Hill, 60 A. 1017,73. 
N.H. 254, 10 Prob.Rep.Ann. 650. 


N.J.—Hayday v. Hayday, (Ch.) 39 
DNAN 851685 


N.Y.—In re Glenn’s Estate, 248 N. 
Y.S. 580, 231 App.Div. 681 [rev 244 
N.Y.S. 465, 137 Misc. 237 (aff 180 N.B. 
3822, 258 N.Y. 536)]; Hasbrouck v. 
Knoblauch, 114 N-Y.S. 949, 130 App. 
Div. 378 [mod on other grounds 112 
N.Y.S. 159, 59 Misc. 99]; Butler. v. 
Butler, 58 .N.Y.S. 1094, 41 App.Div. 
477; Snedeker vy. Congdon, 58 N.Y.S. 
885, 41 App.Div. 433. 


Wis.—Auer v. Brown, 98 N.W. 966, 
121 Wis. 115. 


[a] MIllustrations.—(1) A devise of 
property to the testator’s sister for 
life, remainder at her death “‘to be di- 
vided equally” among the sister’s 
three named children and the sur- 
vivor, imported no trust for division, 
and the life tenant was entitled to 
the possession, management, and con- 
trol of the property. Blaine vy. Dow, 
89 A. 1126, 111 Me. 480. (2) An estate 
created by a will was a legal and not 
an equitable estate, where the will 
created a life estate in the testatrix’ 
husband and daughter, and provided 
that on their death the property 
should be sold and the proceeds di- 
vided ina stated way. Powell v. Hey- 
man, 85 S.E. 891, 143 Ga. 728. (3) 
Where the testatrix’ husband was giv- 
en the use of a fund for life, with re- 
mainder in any unused portion of the 
fund to certain persons, there was no 
“trust” created, within Code Civ. Proc. 
§ 1699, providing for the settlement of 
accounts of the trustee by the probate 
court. Hardy v. Mayhew, 110 P. 113, 
158 Cal. 95, 1389 Am.S.R. 78. (4) A 
trust was not created by a will devis- 
ing residuum for life with remainder 
over, although the testator spoke of 
a trust therein. Lossie v. Central 
Trust Co. of Owensboro, 292 S.W. 338, 
219 Ky. 1. (5) A trust could not be 
read into a will creating a life estate 
for the widow and on her death di- 
recting delivery of securities to re- 
maindermen. In re Glenn’s Estate, 
248 N.Y.S. 580, 281 App.Div. 681 [rev 
244 N.Y.S. 465, 187 Mise. 237 (aff 180 
N.E. 322, 258 N.Y. 536)]. (6) A will 
devising land to the testator’s wife 
for life ‘in trust by her for the benefit 
of” certain beneficiaries, and direct- 
ing that after her death it be sold 
and the proceeds divided between the 
beneficiaries but not naming any pur- 
pose of a trust, does not create a 
trust. Ukiah Bank v. Rice, 76 P. 1020, 
143 Cal. 265, 101 Am.S.R. 118,-9 Prob. 
Rep.Ann. 145. (7) Where the testa- 
trix’ husband was given the use of 
a fund for life, with remainder in any 
unused portion of the fund to certain 
persons, there was no “trust” created, 
within Code Civ. Proc. § 1699, pro- 
viding for the settlement of accounts 
of the trustee by the probate court. 
Hardy v. Mayhew, 110 P. 113, 158 Cal. 
95, 139 Am.S.R. 73. (8) A devise for 
life with remainder to the devisee’s 
children creates no trust. Taylor vy. 
Kemp, 12 S.E. 296, 86 Ga. 181. (9) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tion of the testator to create a trust in favor of the 
remainderman is otherwise manifest from the terms 
of the will, a trust to such effect will be implied.*® 
A will giving to the beneficiary the income for life, 
with the right to dispose of the principal by will, 
does not create a trust, but gives a life use.*¢ 


[§ 1844] (3) Payment of Debts.47 
rection in a will for the payment of debts may, when 
coupled with other factors entering into the crea- 


Where a will gave the testator’s 
widow the sole use and benefit of the 
property so long as she lived and re- 
mained unmarried, and on her death 
Or remarriage possession and title 
were to unite at once in the same per- 
sons, provisions of the will making 
her a ‘trustee’ were inoperative. 
Thompson vy. Adams, 69 N.E. 1, 205 Ill. 
552. (10) A devise to the testator’s son 
of a house and lot, ‘also, the use of the 
adjoining lot . . . to be used and en- 
joyed by him during the term of his 
natural life; and from and immedi- 
ately after his death I give, bequeath, 
and devise the same to grandchil- 
dren,” passed a purely legal estate 
as to both lots. Hayday v. Hayday, 
(Ch.) 89 A. 3738. (11) Under a will 
devising property to the testator’s 
wife for life, she to have control of 
the income and so much of the prinei- 
pal as necessary for her support, the 
property remaining upon her death to 
pass to the testator’s executor in 
trust, the wife had a life estate, with 
power of disposition for support, and 
was not a trustee during her life. 
Hasbrouck y. Knoblauch, 114 N.Y.S. 
949, 180 App.Div. 378 [mod‘112 N.Y.S. 
159, 59 Misc. 99]. (12) A will be- 
queathing the testator’s entire prop- 
erty to his son sublest to the use and 
the right to the income of two thirds 
thereof by the testator’s two daugh- 
ters during their lives, after which 
their shares were to revert to the son, 
did not give the property to the son in 
trust to pay the income to the daugh- 
ters, but vested each of them with a 
life estate in an undivided one third, 
with remainder to the son. Butler v. 
Butler, 58 N.Y.S. 1094, 41 App.Div. 
477. (183) Where the testator devised 
to his brother and sister the income 
of personalty during their joint lives 
and the life of the survivor, and sub- 
ject to such ‘‘life-estates,” gave one 
fifth of the principal of the residue of 
his personal property to S, the will 
created no trust in the share of S 
in favor of testator’s surviving broth- 
er and sister. Snedeker v. Congdon, 
58 N.Y.S. 885, 41 App.Div. 433. (14) A 
will devising all of the testator’s es- 
tate to his wife for life, with limited 
power to dispose of personal prop- 
erty, did not create a trust in real 
estate. Spring v. Hollander, 158 N.E. 
791, 261 Mass. 373. 


[b] Half to child and half to wife 
for life—Where a testator devised 
half his estate to his only child, and 
gave his wife a life estate in the other 
half, the child and wife sold the prop- 
erty, each receiving half the pro- 
ceeds, the will did not make the 
widow trustee for the child of the re- 
mainder of the half she received, and, 
in the absence of evidence as to the 
terms on which she received half the 
proceeds, recovery could not be had 
thereof, on her death, on the theory 
that she received it in trust for the 
child. Dillenbeck v. Pinnell, 96 N.W. 
860, 121 Iowa 201. 


Implication of trust for remainder- 
men where necessary to carry out tes- 
tator’s purpose see infra § 1849. 


45. Holden vy. Circleville Light & 
Power Co., 216 F. 490, 132 C.C.A./550, 
Ann.Cas.1916D 443; Peters v. Abbott, 


WILLS 


While a di- 


109 A. 131, 94 Conn. 363; Estes v. 
Estes, (Tex.Commn.App.) 267 S.W. 
709 [aff (Civ.App.) 255 S.W. 649]. 


[a] Tllustrations.—(1) A will con- 
strued, and held to create a testamen- 
tary trust, with power in the life ten- 
ant, as trustee, to sell and convey real 
estate. Holden v. Circleville Light & 
Power Co., 216 F. 490, 1382 C.C.A. 550, 
Ann.Cas.1916D 443 (applying state 
court construction). (2) A will giv- 
ing possession and control of property 
to the testator’s husband for life, 
rents therefrom to be used for his 
support and support and education of 
son, vesting title in son subject to 
such provisions, impressed the income 
in the hands of the husband with an 
active trust in the son’s favor, and 
gave the son a vested remainder. 
Estes v. Hstes, (Tex.Commn.App.) 267 
apt 709 [aff (Civ.App.) 255 S.W. 


Implication of trust generally see 
infra §§ 1849-1851. 


46. In re Eppig’s Will, 235 N.Y.S. 
416, 1384 Misc. 339. 


47, Rights and liabilities as hbe- 
tween devisees and legatees and cred- 
iters see infra §§ 2557-2598. 


48. Hanson v. Davis, 95 So. 787, 
132 Miss. 81; Gordon v. McDougall, 
37 So. 298, 84 Miss. 715, 5 L.R.A.N.S. 
355 and note; Pennsylvania Co. v. 
Claghorn, 7 Pa.Dist. 213, 21 Pa.Co. 7. 
See Smith v. McIntire, 83 F. 456 (pow- 
er to sell to pay debts); Moore’s Hs- 
tate, 8 Kulp (Pa.) 396 (trust in the 
general sense rather than the tech- 
nical sense). 


[a] Illustrations.—(i) Where a 
will directed that all of the testa- 
tor’s just debts be paid as soon as 
could be done without injury to his 
estate, established an annuity for an 
indefinite period of time, blended 
realty into a common mass, empower- 
ed the executors to sell and give good 
title and carry on the business of the 
estate, specified the order in which 
the realty should be disposed of, and 
limited his wife to reasonable support 
with a life estate to her only in what 
remains after payment of the debts, 
an express trust for the payment of 
his debts was created, where the es- 
tate would be wholly absorbed by such 
payment if the law were permitted to 
take its course. Gordon vy. McDougal, 
87 So. 298, 84 Miss. 715, 5 L.R.A.N.S. 
355. (2) A will providing that ‘All 
the rest of my property, both real and 
personal, I do make over to my son 
a0 “olin trust. to) payiiover the in- 
come (after liquidating all debts I 
may leave unpaid) to my . -” ere- 
ated a trust for the payment of dece- 
dent’s debts. Pennsylvania Co. v. 
Claghorn, 7 Pa.Dist. 218, 21 Pa.Co. 7. 
(3) Where a testator directed in his 
will that all just debts be paid, made 
his wife the sole devisee and execu- 
tor, provided that she should have full 
authority to dispose of any property 
without obtaining any order whatso- 
ever, subject to the payment of in- 
debtedness and without subsequent 
direction by the court, and where the 
devisee comes into possession of the 
property without publishing notice to 
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tion of a testamentary trust, establish a trust for 
the benefit of the creditors,*® usually such a provi- 
sion standing by itself is insufficient to constitute 
such a trust*® even though such debts may have be- 
come a charge on the real estate of the testator.°° 


[§ 1845] (4) Provisions for Maintenance. Pred- 
icated on the existence of an intention on the part 
of the testator so to do,®! provisions in a will for 
the maintenance and support or education of others 


the will created a trust for the pay- 
ment of debts. Hanson v. Davis, 95 
So. 787, 132 Miss. 81. 


49. Ky.—Rowan’s Creditors v. 
Rowan’s Heirs, 2 Duv. 412. 


Miss.—Stevens v. D. R. Dunlap 
anus Co., 67 So. 160, 108 Miss. 


N.Y.—Dill v. Wisner, 88 N.Y. 153, 
14 N.Y.Wkly.Dig. 209 [aft 23 Hun 123, 
LLG Ye VV VslDiee ako le 


N.C.—Sims y. Dalton, 162 S.E. 550, 
202 N.C. 249. 


Ohio.—In re Gallagher’s Estate, 7 
Ohio S.&C.P. 548, 5 Ohio N.P. 518. 


Pa.—In re Mitchell’s Estate, 38 <A. 
489, 182 Pa. 530; York’s Appeal, 1 A. 
162, 110 Pa. 69 [overr McClintock’s 
Appeal, 29 Pa. 360]; Moore’s Estate, 
8 Kulp 396. 


Va.—Brown’s Adm’r v. Griffiths, 6 
Munf. (20 Va.) 450. 


Ont.—Re Evans, 3 Ont.L. 401. 


[a]. hus (1) under a will direct- 
ing that the testator’s government 
compensation certificate should be 
used to pay mortgage, compensa- 
tion was held not trust fund for the 
payment of plaintiff’s bond, where 
there were several bonds secured by 
the same deed of trust. Sims v. Dal- 
ton, 162 S.E. 550, 202 N.C. 249. (2) 
A testator, who directed that his 
debts should be paid by his executor, 
who may sell real estate for division 
or otherwise, did not create an ex- 
press trust for payment of debts. 
Stevens v. D. R. Dunlap Mercantile 
Co., 67 So. 160, 108 Miss. 690. (3) 
Where a codicil prescribed that the 
trustee under the will should pay a 
certain debt of the estate and the 
trust fund was not charged with the 
debt and the trustee was also execu- 
tor, the debt should be paid by him 
as executor. In re Martin, 54 A. 589, 
25 R.I. 1, 8 Prob.Rep.Ann. 456. (4) 
That a provision in a will that the 
money arising from the sale of the 
testator’s property, “after payment 
of his just debts,’ shall be applied 
to certain purposes, does not create 
a trust for the payment of the debts. 
Brown’s Adm’r v. Griffiths, 6 Munf. 
(20 Va.) 450. 


Effect of directions generally see 
infra §§ 1850, 1851. 


Relation between creditor and exec- 
utor not trust in sense of preventing 
plea of limitations see Executors and 
Administrators § 1923 text and note 


. 


50. Dill v. Wisner, 88 N.Y. 153, 14 
N.Y.Wkly.Dig. 209 [aff 23 Hun 123, 
11 N.Y.Wkly.Dig. 219]; In re Mitch- 
ell’s Estate, 38 A. 489, 182 Pa. 530. 


Debts as charges on realty of es- 
tate see infra §§ 2575-2580. 


51. Ark.—Hare v. Sisters of 
Mercy, 151 S.W.. 515, 105 Ark. 549; 
Eewiia v. Strauss, 84 S.W. 511, 73 Ark. 
56. 


Ill.—McCartney v. Jacobs, 123 N.E. 
557, 288 Ill. 568, 4 ALL.R. 1120. 


Ky.—Armstrong v. Armstrong, 225 


ereditors, etc., she is a trustee, and S.W. 501, 189 Ky. 639. 
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have been frequently held to create a trust.®? 
as the question is fundamentally one of intention, 


Mass.—Johnson v. Johnson, 102 N. 
H. 465, 215 Mass. 276. 


Va.—Thomas v. House, 134 S.E. 6738, 
145 Va. 745. 


Necessity for intention see supra § 
1829. 


52. Ark.—Hare v. Sisters of Mercy, 
151 S.-W. 515, 105 Ark: 549; Bloom v. 
Strauss, 84 S.W. 511, 73 Ark. 56. 


Cal.—In re Reith’s Estate, 77 P. 
942, 144 Cal. 314, 10 Prob.Rep.Ann. 
206; In re McGirl’s Hstate, 13 P.(2d) 
746, 125 Cal.App. 310. 


Conn.—Dexter v. Evans, 27 A. 308, 
63 Conn. 58, 38 Am.S.R. 336; Donalds 
v. Plumb, 8 Conn. 447; Strong v. 
Strong, :'8 Conn. 408. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Ill.—McCartney v. Jacobs, 123 N.E. 
557, 288 Ill. 568, 4 A.L.R. 1120; In re 
Whitman’s Estate, 22 Ill. 511; Kirk 
v. Kirk, 166 Ill.App. 25. 


Ind.—Anderson vy. Crist, 15 N.E. 9, 
LIS wINnANT6S:. 


Ky.—Armstrong v. Armstrong, 225 
S.W. 501, 189 Ky. 639; O’Riley v. Mc- 
Kiernan, 13 S.W. 360, 90 Ky. 116, 11 
Ky.L. 931; Rudd v. Van der Hagan, 
5 S.W. 416, 86 Ky. 159, 9 Ky.L. 465; 
Tabor v. McIntire, 79 Ky. 505, 3 Ky.L. 
307 (holding that, where a will pro- 
vided: “It is my will and wish that 
A shan’t have any of my property, 
and B, only through a responsible 
trustee, in the way of clothes and 
something to keep him from suffer- 
ing,’ these directions created a trust 
in favor of B). 


Me.—Woodward v. Dain, 85 A. 660, 
109 Me. 581; Holcomb v. Palmer, 75 
A. 324, 106 Me. 17; Clifford v. Stew- 
art, 49 A. 52, 95 Me. 38. 


Md.—White v. Donnell, 3 Md.Ch. 
526. 


Mass.—Johnson v. Johnson, 102 N. 
FB. 465, 215 Mass. 276; Woodbury v. 
Hayden, 97 N.E. 776, 211 Mass. 202; 
Pitts v. Milton, 77 N.H. 1028, 192 
Mass. 88,2116 Am.S:R. 223, 11) Prob: 
Rep.Ann. 574; Buffinton v. Maxam, 


25 N.E. 975, 152 Mass. 477; Baker v. 
Brown, 15 N.E. 783, 146 Mass. 369: 
Buffinton v. Maxam, 5 N.E. 519, 140 


Mass. 557; Loring vy. Loring, 100 
Mass. 340; Whiting v. Whiting, 4 
Gray 236. 


Miss.—Lucas v. Lockhart, 18 Miss. 
466, 48 Am.D. 766. 


N.H.—Foster v. Willson, 38 A. 1003, 
68 N.H. 241, 73 Am.S.R. 581. 


NiJ.—iIn sre Thurston, 7125 A. 110, 
104 N.J.Eq. 110; Coffin v. Watson, 79 
Aw 275 718) Neds ogs 307 Lath. 8a Ay 1 is, 
79 N.J.Eq. 643]; Endicott, v. Endi- 
cott, 3 A. 157, 41 N.J.Eq. 98: Conover 
v. Fisher, (Ch.) 36 A. 948.) 


N.Y.—Collister v. Fassitt, 57 N.E. 
4905-9163 UNiY!> 2817 79 |AuniSsRe 586; 
In re Schwartz, 130 N.Y.S. 74, 145 App. 
Div. 285; Matter of Stewart, 84 N.Y. 
SLO ESSA Dabilve mizioslm OULeT lave 
Hodgman, 80 N.Y.S. 1056, 81 App.Div. 
233 [aff 70 N.E. 1107, 178 N.Y. 580]; 
Robinson v. Adams, 80 N.Y.S. 1098, 81 
App.Div. 20 [aff 71 N.H. 1139, 179 N.Y. 
558]; In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 N.Y.S. 913]; 
Russell v. Hilton, 76 N.Y.S. 233, 37 
Misc. 642 [mod on other grounds 80 
N.Y.S. 5638, 80 App.Div. 178 (aff 67 
IN. 1089, 175 N.Y. 525.[rearg den 
68 N.E. 1124, 176 N.Y. 560])]; Matter 
of Gilbert’s Estate, 11 N.Y.S. 743, 2 
fonn.Surr. 390. 


N.C.—Carson v. Carson, 86 N.C. 


' WILLS 
But 


329. 


Ohio.—Williamson v. Hall, 3 Ohio 
pees (Reprint) 504, 10 Am.L.Reg.N.S. 
466. 


Okl.—Parks v. Lefeber, 20 P.(2d) 


179, 184, 162 Okl. 265. 
Pa.—Pierce v. McKeehan, 3 Waits 


&S. 280; Walker v. Quigg, 6 Watts 
87, 31 Am.D. 452; Zeigler’s Hstate, 4 


Pa.Dist.&Co. 51; Apel’s Estate, 24 
Pa.Dist: 1377 Branin’s Estate, 5 Pa. 
Dist. 464. 


S.C.—Hunter v. Hunter, 36 S.E. 734, 
58 S.C. 382, 79 Am.S.R. 845; Wylie 
v. White, 31 S.C.Eq. 294. 


Tenn.—Pilcher v. McHenry, 14 Lea 
aia 


Tex.—W. C. Belcher Land Mortg. 
Co. v. Clark, (Civ.App.) 238 S.W. 685. 

vVt.—Hoyt v. Hoyt, 59 A. 845, 77 
Vt. 244. 


Va.—Thomas y. House, 134 S.E. 
673, 145 Va. 742. 
W.Va.—Cresap v. Cresap, 12 S.E. 


527, 34 W.Va. 310. 
Can.—Shearer v. Hogg, 46 Can.S.C. 
92. 


Ont.—Re Evans, 3 Ont.L. 401; In 
re MacDonald, [1931] 4 Dom.L.R. 920. 


[a] hus (1) where property was 
devised to a son On condition that he 
would support his parents during 
their lives, the estate is devised in 
trust for the life support of his father 


and mother, although no. trust was 
expressly created by the will. Hoyt 
v. Hoyt, 59 A. 845, 77 Vt. 244. (2) A 


devise to a wife, the property to be 
administered by her for the support 
of herself and the testator’s children, 
creates a trust. Anderson v. Crist, 
15 N.E. 9, 113 Ind. 65; O’Riley v. Mc- 
Kiernan, 13 Sow. 7360, 90 Kys*116,- 2k 
Ky.L. 931; Parks v. Lefeber, 20 P. 
(2d) 179,184, 162° Ok], 265. (3) A 
devise to the wives of certain sons 
for the education of their children 
and the support of their families cre- 
ates a trust. Clifford v. Stewart, 49 
A. 52, 95 Me. 38. (4) A codicil be- 
queathing stated sum to the testa- 
tor’s niece in trust for payment of in- 
terest to another in stated monthly in- 
stallments establishes a maintenance 
trust. In re McGirl’s Estate, 13 P. 
(2d) 746, 125 Cal.App. 310. (5) Where 
property is given to a parent, or a 
person in loco parentis, with no trust 
declared in terms, but with such di- 
rections for the maintenance of his 
family or children as enable the court 
clearly to infer an intention on the 
part of the donor that the property 
shall be held in trust for the purpos- 
es of the maintenance, the court will 
enforce the trust; otherwise the 
donee will take an absolute estate. 
Bloom v. Strauss, 84 S.W. 511, 73 Ark. 
56. (6) A will devising one half of 
the testatrix’ estate to specified Sis- 
ters of Mercy “for the support and 
maintenance” of the testatrix’ daugh- 
ter during her life, and after the 
daughter’s death ‘for the purpose of 
educating poor Catholic children,” 
creates an express trust, and not an 
absolute gift. Hare v. Sisters of 
Mercy, 151 S.W. 515, 105 Ark. 549, 
(7) A will giving property to the tes- 
tatrix’ husband “for the care and sup- 
port of my children” creates an ex- 
press.’ trust. Armstrong v. Arm- 
strong, 225 S.W. 501, 189 Ky. 639, 
(8) A will giving the testatrix’ prop- 
erty to her brother ‘for his own use 
and benefit forever, but he being con- 
fined in the R. Sanitarium, suffering 
from insanity, I direct my ex- 
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no trust is created if it appears, on the construc- 
tion of the will as a whole, that the testator intend- 


" . to take the proceeds 
of my estate as above mentioned and 
to deposit same . . . as a trust 
fund for my brother . . with di- 
rections that the principal and inter- 
est shall be used for his mainte- 
nance,” creates a trust for the broth- 
er’s maintenance, and does not give 
the property to him absolutely; and, 
he having been removed from such 
sanitarium to a state hospital, the 
sanitarium is entitled to payment of 
its claim out of the trust fund before 
the state hospital. In re Schwartz, 
130 N.Y.S. 74, 145 App.Div. 285. (9) 
A paragraph of a will directing exec- 
utors to pay to widow, ‘in addition 
to amounts herein provided for,’ such 
sum as they in the exercise of their 
discretion shall deem necessary for 
her proper maintenance and support 
during the term of her natural life, 
creates a provision in trust, within 
Real Prop. L. § 137, and does not 
vest the corpus of the gift in the ben- 
eficidry. In re Allen’s Will, 181 N.Y.S. 
398, 111 Misc. 93 [aff 194 N.Y.S. 913]. 
(10) A will by a married woman, au- 
thorized by Vernon’s Sayles Civ. St. 
Annot. (1914) art 7855, which devised 
to her husband for his life the use, 
income, rents, and benefit of her prop- 
erty to be used by him in the rear- 
ing and education of her children, 
with remainder to the children on the 
death of the husband, creates a life 
estate in trust for the children. W. 
C. Belcher Land Mortg. Co. v. Clark, 
(Tex.Civ.App.) 238 S.W.. 685. (4D) 
A will leaving one sixth of the residue 
of the testator’s estate in trust to the 
testator’s wife, the income of which 
she was to pay to the testator’s son 
for the support of himself and fam- 
ily, and authorizing the son to dis- 
pose of the principal and accumula- 
tions by will, creates a trust in favor 
of the son with power of appointment 
by will. Kirk v. Kirk, 166 Ill.App. 25. 


[b] Nature of estate in trust.—(1) 
A will gave the remainder of the tes- 
tatrix’ property to such of her chil- 
dren as might outlive her, Share and 
share alike, but provided that the 
portion which would fall to one of her 
sons should be held in trust for him 
by another son “to be used for his 
comfort and necessities according to 
the discretion of said son.” It was 
held that the share of the son whose 
property was to be held in trust was 
an equitable fee simple or a fee sim- 
ple in trust. Holcomb v. Palmer, 75 
A. 324, 106 Me. 17. (2) A direction of 
a will that executors should pay out 
of the residuary estate such sums as 
might be actually necessary for the 
support of the testator’s sister was 
held to create a trust therein for her 
actual necessary support, superior to 
the interest of the life tenant therein. 
Woodward v. Dain, 85 A. 660, 109 Me. 
581. (3) Where a bequest is made so 
that the legatee may use or dispose 
of the income ‘for the benefit of him- 
self and the maintenance or educa- 
tion of his children, the trust is gen- 
eral, created for the children in com- 
mon with the interest of the parent. 
Coffin v. Watson, 79 A. 275, 78 N.J.Eq. 
307 [aff 83 A. 1118, 79 N.J.Eq. 643). 


[c] Power of court to ascertain 
amount.—Where a beneficiary’s inter- 
est under a will is charged with the 
payment of a reasonable amount for 
the support of a relative of the tes- 
tator, and such beneficiary fails hon- 
estly and fairly to exercise the dis- 
cretion so vested, it is competent for 
a court of equity to ascertain the 
amount and to decree its payment. 
Collister v. Fassitt, 57 N.E. 490, 163 
N.Y. 281, 79 Am.S.R. 586. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1845-1847] 


ed to give the beneficiary an absolute interest or 
estate, although he may impose a condition or charge 
for maintenance,®*® as where the person charged with 
’ support is given a diseretion,°* unless the discretion 
is subject to the control of the court if misused.** 
Directions for maintenance or education imposed on 
an executor*® or guardian®’ usually create a trust.°* 


Codicil. 
provisions in a codicil to a will create a trust as to 


[§ 1846] (5) Provisions in 


Ark.—Bloom vy. Strauss, 84 S. 
wt Sia 43 Ark. 56. 


Tll.—Dee_v.-Dee, 72 N.H. 429, 212 


Ill. 338; Zimmer v. Sennott, 25 N.E. 
(Adee tie 505s Kirksey. Kirk: = 166 
TWPApp:) 7252 


Me.—Merrill v. Hayden, 29 A. 949, 
86 Me. 133. 


Mass.—Aldrich v. Aldrich, 51 N.E. 
449, 172 Mass. 101; Bamforth v. Bam- 
forth, 123 Mass. 280. 


Mo.—Clusky v. Burns, 25 S.W. 585, 
120 Mo. 567; Small v. Field, 14_S.W. 
815, 102 Mo. 104; Newell v. Kern, 
(App.) 218 S.W. 443. 


N.Y.—Lawrence v. Cooke, 11 N.E. 
144, 104 N.Y. 632, 26 N.Y.Wkly.Dig. 
NOs PAP ost tvs over, 2330 Nex. 693} 
Treat v. Vose, 71 N.Y.S. 507, 63 App. 
Div. 338; In re Dzwoniarek’s Estate, 
258 N.Y.S. 53, 143 Misc. 5973 Lang 
KS Everling, 23 N-Y.S. 329, 3 Misc. 
30. 5 

N.C.—Wilson v. Wilson, 17 N.C. 181. 


Pa.—Biddle’s Appeal, 80 Pa. 258; 
‘artisle’s Estate, 30 Pa.Dist. 737; 
Groff's Estate, 19 Pa.Dist. 1028. 


W.Va.—Seamonds v. Hodge, 15 S.E. 
156, 86 W.Va. 304, 32 Am.S.R. 854. 


Eng.—Lambe v. Eames, L.R. 6 Ch. 
597; Thorp v. Owen, 2 Hare 607, 24 
Eng.Ch. 607, 67 Reprint 250; Biddles 
ve Biddles,16 Sim. 1, 39 Ene:Ch. IT, 60 
Reprint 772; Benson v. Whittam, 5 
Sim. 22, 9 Hng.Ch. 22, 58 Reprint 246. 


Can.—Singer v. Singer, 52 Can.S.C., 
447 [dism appeal 33 Ont.L. 602, 8 Ont. 
W.N. 336]. 


[a] fllustrations.—(1) A wife took 
an absolute estate in land free from 
any trust where the testator devised 
to her ‘all the rents, income, and 
profits arising from my real estate 
until the eldest. one of my children 
has attained the age of eighteen 
years, upon condition that my said 
wife shall raise, support and main- 
tain my children until] they have re- 
spectively attained the age of eight- 
een years.” Zimmer v. Sennott, 25 N. 
EB. 774, 134 111. 505. (2) No trustis cre- 
ated by a gift of all testator’s estate 
to his wife for purpose of raising her 
children to have and to hold to her 
and her heirs forever. Seamonds v. 
Hodge, 15 S.E. 156, 36 W.Va. 304, 32 
ANS. R= Coke G3) Under a will pro- 
viding that after the death of the tes- 
tator’s wife ‘“‘the balance of my per- 
sonal property, as well as the pro- 
ceeds of rents and leases of my es- 
tate, shall pass to my daughter 5 
or be applied and used for the educa- 
tion of her child or children if she 
should have any,” absolute title to the 
personalty passed to the daughter, 
not impressed with any trust for her 


children, and it became assets of her 
estate. Newell v. Kern, (Mo.App.) 


218 S.W. 443. 


[b] Mere authorization to execu- 
tor to use any part of legacy to son 
for son’s support and education does 
not create atrust. In re Dzwoniarek’s 
Estate, 258 N.Y.S. 53, 148 Misc. 597. 


[c] Words as merely disclosing 
motive.—Carlisle’s Estate, 30 Pa.Dist. 


[69 C. J.—47] 
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Whether 


737 (gift of income for maintenance 
and support held to be of entire in- 
come, and words “for maintenance 
and support” did not create a trust 
but merely disclosed the testator’s 
motive). 


Conditions or charges as creating 
or not creating trust see supra § 1842. 


54 Ill.—Dee y. Dee, 72 N.E. 429, 
212 Til. 338. 


Me.—Merrill vy. Hayden, 29 A. 949, 
86 Me. 133. 


Mass.—Phelps  v. preps. 
452, 143 Mass. 570. 


Mo.—Corby v. Corby, 85 Mo. 371. 


N.Y.—Lawrence v. Cooke, 11 N.E. 
aan 104 N.Y. 632, 26 N.Y.Wkly.Dig. 
107. 


10 N.E. 


Eng.—Lambe vy. Eames, L.R. 6 Ch. 
597. 


fa] 
panying gifts for 


Mere precatory words, accom- 
support, created no 
binding trust in In re Molk’s Estate, 
Myr.Prob. (Cal.) 212; Corby v. Cor- 
by, 85 Mo. 371; Hunt v. Hunt, 11 Nev. 
442; Mason v. Sadler, 59 N.C. 148; 
Taylor v. McRa, 24 S.C.Eq. 96 (where 
the testator, after a contingent gift 
in fee to A, appointed him executor, 
and added, ‘‘To his special kindness 
and attention, I commit my beloved 
daughter and son, and invoke for 
them his most kind attention and pro- 
tection,” and it was held that such 
clause created no trust in favor of 
the children). 


Precatory words as creating trusts 
see supra §§ 1832, 1833. 


55. Ralls v. Johnson, 75, So. 926, 
200 Ala. 178; Collister v. Fassitt, 57 
N.E. 490, 163 N.Y. 281, 79 Am.S.R, 
586; Collister v. Fassitt, 39 N.Y.S. 
800, 7 App.Div. 20 [rev 38 N.Y.S. 601, 
16 Misc. 395]; Castle v. Castle, 1 De 
G.&J. 352, 58 Eng.Ch. 273, 44 Reprint 
759; Leach v. Leach, 13 Sim. 304, 36 
Eng.Ch. 304, 60 Reprint 118; Gilbert 
v. Bennett, 10 Sim. 371, 16 Eng.Ch. 
371, 59 Reprint 658; Singer v. Singer, 
52 Can.S.C. 447 [dism appeal 33 Ont. 
L. 602,.8 Ont.W.N. 336]. 


[a] Thus, if a person charged with 
separate maintenance or education is 
given discretion that is subject to the 
control of the court if misused, a trust 
is created. Ralls v. Johnson, 75 So. 
926, 200 Ala. 178. 


* 56. La.—McCan’s Succession, 
So. 220, 48 La.Ann. 145. 

Md.—Brown’s Lessee v. Brown, 12 
Md, 87. 

Mass.—Coburn v. 
Mass. 513. 

Mich.—Barnes v. Marshall, 60 N.W. 
468, 102 Mich. 248. 

Pa.—Mather’s Estate, 
457. 

Vt.—Barnes v. Dow, 10 A. 258, 59 
Vt 53.0: 

Directions as raising implied trust 
see infra §§ 1850, 1851. 

57. Smithwick v. Jordan, 15 Mass. 
113; Colehower’s Hstate, 5 Wkly.N.C. 
(Pa.) 343. 


19 
131 


Anderson, 


17 Pa.Dist. 
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property devised or bequeathed thereby, and the ef- 
fect of a codicil as imposing a trust on property giv- 
en by the will itself, or as changing or destroying a 
trust created thereby, depend on the testator’s in- 
tention, and are questions of construction to be de- 
termined by the rules governing the construction of 
codicils generally.°® 


[§ 1847] (6) Gift to Representative of Benefici- 
ary. A trust is not created by a gift by will to a 


58. Implication of trust from di- 
rections or anthority to executor or 
guardian see infra § 1850. 


59. U.S.—Homer  v. 
How. 354, 14 L.Ed. 970. 


Conn.—Perry v. Bulkley, 72 A. 1014, 
82 Conn. 158; Blakeman vy. Sears, 51 
A.» 517, 74 Conn. 516; Security. Con v. 
Snow, 39 A. 153, 70 Conn. 288, 66 Am. 
S.R. 107, 3 Prob.Rep.Ann. 114. 


Md.—Halsey v. Protestant Episco- 
pal Church Convention, 23 A. 781, 75 


Brown, 16 


Md. 275; Jones v. Earle, 1 Gill 395. 
Mass.—Chapin v. Parker, 31 N.E. 
713, 157 Mass. 63; Bradlee v. An- 


drews, 137 Mass. 50; Towne v. Wes- 
ton, 132 Mass. 513; Crafts v. Hunne- 
well, 129 Mass. 220; Wainwright v. 
Tuckerman, 120 Mass. 232; Bedloe v. 


Homer, 16 Gray 432. 
__N.J.—Roberts vy. Wills, 20 N.J.Law 
591; Hammell v, Swan, 47 A. 801, 61 


N.J.Eq. 179; Lyon v. Clawson, 43 A. 

1098, 58 N.J.Eq. 584 [aff 39 A. 1064, 
56 N.J.fq. 642]; Hurlbut v. Hutton, 
6 A. 286, 42 N.J.iq,. 15. 


N.Y.—Smith v. Chesebrough, 68 N. 
E. 625, 176 N.Y. 317, 9 Prob.Rep.Ann. 
391; Corse v. Chapman, 47 N.E. 812, 
153 N.Y. 466; Howland v. Union Theo- 
logical. Seminary, 5 N.Y. 193 [rev 3 
Sandf. 82]; Southgate v. Continental 
Trust Co., 77 N.Y.S: 68%, 74: Appibine 
150 [mod 73 N.Y.S. 718, 36 Misc. 415, 
and aff 68 N.B. 1124, 176 NvY. 588]; 
Urbauer v. Cranstoun, 69 N.Y.S. 690, 
60 App.Div. 51; Matter of Willets, 9 
N.Y.St. 321, 44 Hun 629, 27 N.Y.Wkly. 
Dig. 223 [mod on other grounds 19 N. 
BE. 690, 112 N.Y. 289, 665]; Genet v. 
Beekman, 27 Barb. 371.faft 26 N.Y. 


35]; McMahon v. Allen, 4 E.D.Smith 
519; Alvord: v. Sherwood, 47 N.Y.S. 
749, 21 Misc. 354; Finch vy. Wilkes, 
41 N.Y.S. 227, 17 Misc. 428; Coster’s 


Ex’rs v. Coster, 3 Sandf.Ch. 111. 


Ohio.—Rote v. Warner, 17 Ohio Cir. 
Ct. 342, 9 Ohio Cir.Dec.' 536. 


Pa.—In re King’s Estate, 59 A. 1106, 
210 Pa. 485; In re Benson’s Estate, 
58 A. 135, 209 Pa. 108; Weiser v. 
Zeigler, 43 A. 997, 192 Pa. 394; In re 
Lejee’s Hstate, 37 A. 554, 181 Pa. 416; 
Watt’s Hstate, 32 A. 42, 168 Pa. 422, 
47 Am.S.R. 889; Bujac’s Appeal, 76 
Pa. 27; Carlisle’s Estate, 30 Pa.Dist. 
737; Bullock’s Estate, 7 Pa.Co. 439. 


R.I.—Ives v. Harris, 7 R.I. 413. 


Tenn.—McKee v. McKee, (Ch.A.) 
52 S.W. 320. 


Va.—Dawson vy. Dawson’s Ex’r, 10 
Leigh (37 Va.) 602. 


Wis.—Lawrence v. Barber, 93 N.W. 
30, 116 Wis. 294. 


[a] Additional legacies given by 
codicil.—(1) Where the testator gave 
a legacy of one thousand dollars to 
a niece to-be paid as soon after his 
decease as practicable, as she might 
need it for immediate support, and 
by a subsequent clause gave twenty 
thousand dollars to a trustee in trust 
for his niece, and a codicil to the wil! 
was as follows: “The purpose of the 
present codicil is to add to the legacy 
of my niece the sum of ten thousand 
dollars,” it was held that the legacy 
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representative of a beneficiary.®° 
[§ 1848] (7) Repugnant 


given by the codicil was to be added 
to the legacy given in trust. In re 
Lejee’s Estate, 37 A. 554, 181 Pa. 416. 
(2) But where a testator by his will 
and codicils gave to various persons 
jegacies, some in trust and some not 
in trust, and by a later codicil he re- 
voked two charitable bequests, and 
directed that the amounts which they 
represented should be divided pro rata 
among the individual legatees to 
whom he had made bequests, it was 
held that all of the legatees took 
their several shares in this fund free 
from trusts. In re Lejee’s Estate, 
supra. 


[b] Effect of codicil as revocation, 
—A will provided that ‘all the rest 
and residue of my property I wish to 
be invested as it now is, or as my ex- 
ecutor may think best to invest for 
the term of ten years after my de- 
cease, the income to be equally divid- 
ed between my sons and grandchil- 
dren.” A codicil recited: ‘I do here- 
by revoke the said legacy, and instead 
thereof I give and bequeath the in- 
come of the said rest and residue of 
my property as follows: One eighth 
of the same to my son John, and the 
other seven eighths to my son Augus- 
tus and my grandchiidren, to be divid- 
ed equally between them.” It was 
held that: the effect of such codicil 
was not to revoke the trust, but 
simply to change the proportions in 
which the legatees were to take the 
income of such fund for the ten years, 
and after the termination of the trust 
period the property went to testator’s 
general heirs. Humphreys v. Wilton, 
57 N.E. 690, 176 Mass. 451. 


[ec] Will affected no further than 
necessary to give effect to codicil. 
Ives v.. Harris, 7 BR.I. 413. 


Construction and effect of codicil 
generally see supra § 1164. 


60. Abend v. McKendree College 
Endowment Fund Commission, 50 N, 
EB. 1052, 174 Ill. 96 [aff 74 Ill.App. 
654]; In re Hawley, 10 N.E. 352, 104 
N.Y. 250; Preston v. Howk, 37 N.Y.S. 
1079, 3 App.Div. 43 [aff 49 N.H. 1103, 
154 N.Y. 734]. 


[a] Illustrations.—(i) A gift to 
endowment fund commissioners of 
college. Abend v. McKendree College 
Endowment Fund Commission, 50 N. 
BE, £052, (174 Ill. 96: [aft 74 I11.App. 
654]. (2) To constitute a testamen- 
tary trustee it is necessary that some 
express trust be declared by the will; 
and, where a will created no trust, 
but all the property devised and be- 
queathed was given directly to the 
legatees named, the guardian of an 
infant legatee named in the will be- 
came entitled to the property by vir- 
tue of his office of guardian, and the 
addition of the word “trustee,” not be- 
ing connected with any trust, had no 
effect on the character in which he 
took the infant’s share. In re Haw- 
ley, 10 N.E. 352, 104 N.Y. 250. (3) 
A devise of the residue of an estate to 
the trustees of an _ incorporated 
church, to be used by them to help 
defray the expenses of preaching the 
gospel in such church, vested the es- 
tate in the corporation and did not 
ereate a trust in suchstrustees. Pres- 
ton v. Howk, 37 N.Y.S. 1079, 3 App. 
Div. 43 [aff 49 N.E. 1103, 154 N.Y. 
734). 

61. Me.—lIlsley v. Ilsley, 12 A. 796, 
80 Me. 23. 


Mass.—Minot v. Parker, 75 N.E. 149, 


Provisions. 
trust once created will not be altered by repugnant 
provisions in other parts of the will,®! although such 
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other parts of the will may affect it.°? On the oth- 


A plain 


189 Mass. 176, 11 Prob.Rep.Ann, 188; 
Sears v. Russell, 8 Gray 86 


N.J.—Reeve v. Beekman, 9 A. 27, 

42 N.J.Eq. 613 [aff 18 A. 80, 42 N.J.Eq. 
295]. 
N.Y.—Oliver v. Wells, 236 N.Y.S. 
5, 134 Misc. 893 [aff 243 N.Y.S. 328, 
9 App.Div. 356 (aff 173 N.H. 676, 
4 N.Y. 451)1]. 


Pa.—In re Van Blunk’s Hstate, 120 
A. 134, 275 Pa. 589; In re Lejee’s Es- 
tate, 387 A. 554, 181 Pa. 416. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281 [quot Cyc]. 


fa] Thus a devise in trust for cer- 
tain relatives, 
support according to the good judg- 
ment of the trustees, is not defeated 
by repugnant provisions in the latter 
part of the will limiting the use to 
the event of incurable disease or abso- 
lute inability to labor. Ilsley v. 
Ilsley, 12 A. 796, 80 Me. 23. 


[b]. Repugnant limitation over is 
void.—Sears v. Russell, 8 Gray 
(Mass.) 86. , 


[ec] Appointment of trustee as 
executor.—The fact that a legatee 
who was to hold in trust for herself 
and certain children was also appoint- 
ed executrix did not make the legacy 
an absolute one, but the legatee held 
the gift as trustee for herself and the 
children. Reeve v. Beekman, 9 A. 27, 
42 N.J.Eqg. 613 [aff 18 A. 80, 42 N.J.Eq. 
2951). 


[dad] ‘Trust for married woman.— 
Where a wiil devised real property to 
a niece, her heirs and assigns, for 
her sole and separate use, free from 
any control of her husband, which is 
the technical language appropriate to 
convey a sole and separate use trust 
for a married woman, a Subsequent 
provision that, in the event the tes- 
tator sold the realty, he gave to the 
niece absolutely a sum equal to the 
purchase price does not defeat the 
trust. In re Van Blunk’s Hstate, 120 
AS 1134, (27.5 “Bae 589, 


62. Md.—Brown’s Lessee v. Brown, 
12 Md. 87. 


N.Y.—Wells v. Wells, 88 N.Y. 323; 
In re Levy’s Will, 264 N.Y.S. 795, 238 
App.Div. 489; Dunshee v. Goldbacher, 
S6u Alpe O.L Odeon MAD Dae Nous rasor 
Oliver v. Wells, 236 N.Y.S. 595, 134 
Misc. 893 [aff 243 N.Y.S. 328, 229 App. 
rst (aff 173 N.E. 676, 254 N.Y. 


Re set aoe v. Boggs, 20 Ohio St. 


Pa.—In re McAlpin’s Hstate, 60 A. 
321, 211 Pa. 26; Conrow’s Appeal, 3 
A. 13, 1 Pa.Cas. 368. 


R.I.—National Bank of Commerce 
v. Smith, 24 A. 271 [aff 24 A. 273]. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281 [quot Cyc]. 


[a] Thus the words ‘in trust 
only” may be controlled by words 
expressly giving an absolute estate. 
Davis v. Boggs, 20 Ohio St. 550. 


[b] Subsequent provision for an. 
nuity not destructive of trust.— 
Where the testator devised thirty 
thousand dollars in trust for his 
niece, the income to be paid to her 
for life with remainder cover, with the 
provision that, if at any time she 
should desire to increase her income 


to be used for their 


1 


er hand, where an absolute estate or interest is clear- 
ly given, a subsequent attempt to impose a trust will 
be void or ineffective for repugnancy.®?* 


But the 


by an annuity, the trustee could at 
her request invest any part of the 
fund in an annuity for her, it was 
held that the provision in regard to 
the purchase of an annuity does not 
destroy the trust so as to authorize 
the trustee to pay directly to the 
beneficiary the whole trust fund, to 
dispose of as she might think proper. 
In re Lejee’s Estate, 37 A. 554, 181 
Pa. 416. 


{e] There is no inconsistency be- 
tween a devise in trust for a widow 
for life and a devise of the same prop- 
erty to the widow on failure of re- 
mainder. Oliver v. Wells, 236 N.Y.S. 
595, 1384 Misex« 893 [aff 243 N.Y.S. 328, 
229 App.Div. 356 (aff 173 N.E. 676, 
254 N.Y. 451)] (no merger remainder 
vesting subject to trust). 


[d] Share in fee on contingency.— 
A clause which in a certain con- 
tingency gives to the children of the 
testator a share of the principal in 
fee is not inconsistent with such in- 
tent. Wells v. Wells, 
[aff 25 Hun 647]. 


63. Ark.—First Nat. Bank of Ft. 
Smith v. Marre, 38 S.W.(2d) 14, 183 
Ark. 699. 


Ill.— Burke v. Burke, 102 N.E. 293, 
259 Ill. 262; Thompson y. Adams, 69 
INGO aly POs) SAME Esa 


La.—Brewer vy. Yazoo & M. V. R. 
Co., 54 So. 987, 128 La. 544 [appeal 
Oey 34 S.Ct. 90, 231 U.S. 245, 58 L.Hd. 


Md.—Blackshere vy. Samuel Ready 
Female Orphans School, 51 A. 1056, 
94 Md. 7738. 


Mass.—Phipps v. Bosson, 138 N.E. 
573, 244 Mass. 36; Pitts v. Milton, 
77 N.E. 1028, 192 Mass. 88, 116 Am.S.R. 
223, 11 Prob.Rep.Ann. 574; Merrill 
Bio eeu 73 N.E. 672, 187 Mass. 


N.Y.—In re McCready’s Will, 259 N. 
Y.S. 512, 236 App.Div. 390: Snedeker 
ig oro 58 N.Y.S. 885, 41 App.Div. 

oO. 


N.C.—Vaughan v. Wise, 67 S.E. 33, 
152 NO. 31. 


Pa.—Keating v. McAdoo, 36 A. 218, 
180 Pa. 5, 1 Prob.Rep.Ann. 128. 


S.C.—Charleston Bank v. Dowling, 
29 §.E. 788, 52 S.C. 845, 3 Prob.Rep. 
Ann. 565. 


Wash.—In re King’s Estate, 257 P. 
848, 144 Wash. 281; In re Shapiro’s 
Estate, 230 P. 627, 1831 Wash. 653. 


W.Va.—Wilmoth v. Wilmoth, 12 S. 
E. 731, 34 W.Va. 426. 


Ont.—McDonald v. McDonald, 34 U. 
C.Q.B. 369. ; 


i [a] Reasons for rule. (1) 
Where an absolute gift or devise is 
made, a subsequent attempt in the 
will to limit the possession, enjoy- 
ment, or disposition of the property 
is void.” First Nat. Bank of Ft. 
Smith vy. Marre, 38 S.W.(2d) 14, 15, 
183 Ark, 699. (2) If the testator in 
attempting to create a trust as to a 
remainder has given absolute and un- 
controllable ownership of the prior 
estate, a court of equity cannot ex- 
ecute the trust, because the testator, 
having granted the whole dominion of 
He DECREE nae nothing left to grant 
ust. urke v. Burk 
293, 259 Ill. 262. meee 


For later cases, developments and changes in the law see Annotations, same title and section number 
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mere fact that a devise or bequest begins with a 
gift absolute in form does not prevent subsequent 
provisions from imposing ‘a trust, where it is clear 


{b] Thus (1) where the effect of a 
bequest is to vest title in a particular 
legatee, a condition that the property 
Shall be held in trust by another is 
inconsistent and invalid. Brewer v. 
Yazoo & M. V._R. Co., 54 So. 987, 128 
La. 544 [appeal dism 34 S.Ct. 90, 231 
U.S. 245, 58 L.Ed. 204]. (2) Where 
the testator gave all his estate to his 
wife ‘‘for the purpose of maintaining 
herself and our children to her and 
her heirs forever,” the wife received 
an absolute estate in fee, no trust be- 
ing created for the benefit of the 
children, since “it is a rule of con- 
struction that ordinarily when a fee 
is devised the estate of the devisee 
is not cut down by subsequent lan- 
guage of doubtful import found in 
other clauses, or in a codicil, but which 
does not expressly qualify or limit 
the first devise.’”” Pitts v. Milton, 77 
N.E. 1028, 192 Mass. 88, 116 Am.S.R. 
223, BlieProb.Rep» Ann. 574.0 (3) A. 
will devising all the testatrix’s prop- 
erty to her husband in fee, and then 
providing in the following clause, 
Pitmis an yiiwilll, to wae thataumy isaid 
husband shall leave by his will after 
my decease the property of 
whatever kind to my heirs,” does not 
create a trust in the husband for the 
benefit of the testatrix’ heirs. Merrill 
v. Webster, 73 N.E. 672, 187 Mass. 562. 
(4) Where a will gave the testator’s 
widow the sole use and benefit of the 
property so long as she should live 
and remain unmarried, and on her 
death or remarriage possession and 
title were to unite at once in the same 
persons, provisions of the will making 
her a ‘trustee’ were inoperative. 
Thompson y. Adams, 69 N.E. 1, 205 
Ti. 552. (5) Although a portion of 
the will indicated that property in- 
tended for son was given to one as 
trustee and guardian for him, the will 
had not that effect, where a prior 
paragraph expressly gave the prop- 
erty to son. In re Shapiro’s Estate, 
230 Pi 627, 131 Wash. 653. (6) <A 
devise of her property by a wife to 
her husband, conferring’ on him the 
sole right to manage, control, or dis- 
pose of the same without being ac- 
countable for the proceeds, defeats 
and annuls a subsequent attempt in 
another recital of the will to create 
a trust in favor of the wife’s children, 
since the absolute dominion over the 
properiy given to the husband is in- 
compatible with the restrictions of a 
trust estate for the benefit of others. 
Charleston Bank y. Dowling, 29 S.E. 
788, 52 S.C. 345, 3 Prob.Rep.Ann. 565. 
(7) Where an absolute and present 
gift of personalty was made by will, 
subject only to a life estate, followed 
by a direction that the gift be paid 
to, and held in trust by, trustees, ‘“‘to 
apply the same and such parts there- 
of as they may deem proper to the 
separate use of [the legatee],” such a 
limitation on the gift was void for 
repugnancy, and the legatee was en- 
titled to the immediate possession of 
the fund. Snedeker v. Congdon, 58 
N.Y.S. 885, 41 App.Div. 433. (8) 
Where land is devised in fee simple, 
a subsequent’ provision that during 
the life of the devisee the property is 
to be “managed’’ by trustees, paying 
to him the income, and exempting the 
property from liability for his debts, 
is repugnant to the fee, and the limi- 
tations imposed are void. Vaughan yv. 
Wise, 67 S.E. 33, 152 N.C. 31. (9) A 
direct bequest ‘to. my wife and 
family’ gave them legal title notwith- 
standing a direction to the executors 
to apply the proceeds of the property 
to the support of the wife and family, 
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and did not create a trust. McDon- 
ald v. McDonald, 34 U.C.Q.B. (Ont.) 
369. (10) A will providing that, on 
life tenant’s death, property should be 
held in trust and income paid to peti- 
tioners for ten years following the 
testator’s death, and the principal 
then transferred to them, meant that 
if the life tenant died during the ten 
years the income was to be so paid, 
and the trust was not inoperative, be- 
cause repugnant to the life estate. 
Phipps v. Bosson, 138 N.E. 573, 244 
Mass. 361. 


[ce] Trust not implied.—A trust in 
a life tenant will not be implied 
where repugnant to a devise showing 
the intention of the testator that the 
life tenant be free of control and 
supervision. In re McCready’s Will, 
259 N.Y.S. 512, 236° App-Div.*390: 


64 %Ill.—Harris v. Ferguy, 69 N.E. 
844, 207 Ill. 534; Cagney v. O’Brien, 
83 Tle 72. ; 

Ky.—Maher v. Maher, 269 S.W. 287, 
207 Ky. 360. 

Me.—Bunker v. Bunker, 154 A. 73, 
130 Me. 103; Haley v. Palmer, 78 A. 
368, 107 Me. 311; Holcomb v. Palmer, 
75 A. 324, 106 Me. 17. 


Mass.—Robinson v. Cogswell, 78 N. 
BH. 389, 192 Mass. 79. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39, 7 Prob.Rep.Ann. 183. 


N.J.—Deacon vy. Cobson, 89 A. 1029, 
83 N.J.Eq. 122. 


N.Y.—Close v. Farmers’ lL. & T. Co., 


87 N.E. 1005, 195: N.Y. 92, 14 Prob. 
Rep.Ann. 160; Higgins v. Downs, 91 
N.Y.S. 937, 101 App.Div. 119; Im re 


Godwin’s Hstate, 264 N.Y.S. 436, 147 
Mise. 114; In re Gould’s Estate, 259 
N.Y.S. 258, 144 Misc. 670. 


Pa.—In re Deeter’s Estate, 124 -A. 
416, 280 Pa. 135; In re Patton’s Es- 
tate, 112 A. 61, 268 Pa. 367; Calhoun’s 
Estate, 16 Pa.Dist. 586, 34 Pa.Co. 555. 


Tex.—Paton v. Baugh, (Civ.App.) 
265 S.W. 250. 


[a] It is elementary that a clause 
in a will in terms devising a fee abso- 
lute may be so limited by subsequent 
provisions as to create a trust. Hig- 
gins v. Downs, 91 N.Y.S. 937, 101 App. 
Div. 119; In re Godwin’s Estate, 264 
N.Y.S. 436, 147 Misc. 114. 


[b] Thus (1) a will bequeathing 
property to children, but income to 
wife, and directing that all property 
be held by executors in trust until 
child or children reach the age of 
twenty-five, was held to create a 
trust, title to realty not vesting in 
children, nor rents and revenues in 
wife, entitling her to exclude the co- 
executor from administration. Paton 
v. Baugh, (Tex.Civ.App.) 265 S.W. 
250. (2) Where a clause of a will 
devised property directly to the tes- 
tatrix’ children, but a later clause 
created a trust in the same property, 
the repugnancy did not affect the 
validity of the trust, the later clause 
prevailing. Harris v. Ferguy, 69 N.E. 
844, 207 Ill. 534. Compare Johnson 
v. Buck, 77 N.E. 168, 220 Ill. 226. (3) 
Where a will gave the remainder of 
the testatrix’ property to such of her 
children as might outlive her, share 
and share alike, but afterward, in the 
same sentence, provided that the por- 
tion which would fall to one of her 
sons should be held in trust for him 
by another son “to be used for his 
comfort and necessities according to 
the diseretion of said son,” it was 
held that the share of the son whose 
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from the will as a whole that the testator did not 
intend an absolute gift.®* 
bear such a construction clauses of a will creating 


Where the language can 


property was to be held in trust was 
an equitable fee simple or a fee sim- 
ple in trust. In this case plaintiff, 
against this construction, invoked the 
rule “that where by the terms of a 
devise or bequest an estate in fee 
simple of real estate or an absolute 
gift of personal property is made, a 
devise or gift over is void;”’ but the 
court held that the rule did not ap- 
ply where there was an evident in- 
tention of the testator to create a 
trust only. Holcomb v. Palmer, 75 A. 
324, 106 Me. 17. To the same effect 
see Haley v. Palmer, 78 A. 368, 107 
Me. 311. (4) Where the testatrix 
devised all her real estate to her son 
and brother, ‘‘their heirs and assigns 
in fee simple,” and then made numer- 
ous provisions as to the disposition 
and management thereof, and as to 
payments to be made from its pro- 
ceeds, such provisions created a tes- 
tamentary trust of the property to be 
managed. and finally disposed of in 
accordance with the directions of the 
will, although the will did not use the 
word “trust” or “trustee.” Robinson 
v. Cogswell, 78 N.E. 389, 192 Mass. 79. 
(5) A will containing a legacy to the 
testatrix’s son of a certain sum, ‘‘to 
be held by her executrix in trust [dur- 
ing his minority] and then given to 
him,” with directions to the executrix 
as to the manner of expending the 
same, did not make an immediate gift 
to the son, but created a trust estate 
during his minority, conferring the 
legal title on the trustee, the trust 
provision not being inconsistent with 
the gift to the son. Webb v. Hayden, 
65 S.W. 760, 166 Mo. 39; 7 Prob.Rep. 
Ann. 183. (6) Where the testator, 
after devising an estate in equal parts 
to six sons, in the same sentence 
created a trust as to one son, naming 
another son as trustee, there is no in- 
valid limitation after gift in fee. 
Aner: v. Maher, 269 S.W. 287, 207 Ky. 


[c] Intention must clearly appear. 
—In re Gould’s Estate, 259 N.Y.S. 258, 
144 Misc. 670. 


[d] Construction against repug- 
nancy.—Where the testatrix gave all 
her property to her daughter abso- 
lutely but requested her to keep in- 
tact the corpus using all the income 
and to make a will devising the corpus 
“or SO much as may be intact or re- 
maining at her death” to certain 
named beneficiaries, it was held that 
the words quoted, when read in con- 
nection with the other provisions, did 
not import a power of disposition in 
the daughter which would defeat the 
trust. Deacon v. Cobson, 89 A. 1029, 
83 N.J.Eq. 122. 


[e] Repugnancy lacking.—Under 
a will providing that a certain child 
should take charge of a _ legatee’s 
share in residue of the estate, but in 
a later clause directing “if my ex- 
ecutor finds my assets greater than 
the bequests I have made he shall 
divide the same equally among my 
children,” among which was the lega- 
tee, it was held that a valid trust 
was created, there being no such re- 
pugnancy between the two clauses in 
the will as to invoke the rule that the 
later of incompatible clauses must 
prevail. In re Patton’s Estate, 112 A. 
61) 268 Pawser. 


[f] Bequest cannot be held to be 
absolutes in face of express words of 
trust. Cagney v. O’Brien, 83 Ill. 72. 


Absolute devise or bequest followed 
by precatory words see supra § 1832. 
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a trust will not be construed as repugnant where 
to do otherwise would result in defeating the will.°° 
Implied Trusts**—(1) In 
As has already been stated a testamentary trust may 
arise by implication as well as by the use of express 
words,°®’ there being no difference in effect or in ob- 
ligation between an express and an implied trust.®® 
Where the testator’s intention to create a trust is 
manifest, the court will imply a trust to have been 
created, even though the will lacks express words 


[1849] e. 


65. In re Sharpnack’s Estate, 244 
P. 715, 188 Wash. 473. 


[a] MNlustration.—Provision of a 
will directing trust to be wound up 
on residuary legatees’ reaching the 
age of thirty-five was held not repug- 
nant to prior provisions directing 
specific sums to be set apart for speci- 
fied beneficiaries. In re Sharpnack’s 
Estate, 244 P. 715, 188 Wash. 478. 


Construction to uphold: 
Trust see infra § 1859. 
Will see supra § 1146. 

66. Cross references: 


Agreements, covenants, and transac- 
tions creating or operating as 
trusts generally see Trusts §§ 59- 
63. 


Constructive trusts see Trusts §§ 215—- 
2 


Implication of devise to trustee neces- 
sary to sustain trust see supra § 
1828. 

Precatory words as creating trust see 
supra §§ 1832, 1833. 


Resulting trusts see Trusts §§ 139- 
214. 


67. See supra § 1828. 
68. In re Mather’s Estate, 17 Pa. 
Dist. 457. 


69. Ga.—Knowles v. Knowles, 65 
S.B. 128, 132 Ga. 806. 


Iowa.—Sherlock y. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216. 

Ky.—Patrick v. Patrick, 122 S.W. 
IPS) SESH) MEG Oe 


N.Y.—Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468; In re Security Trust 
Co. of Rochester, 133 N.E. 369, 232 
N.Y. 109; In re Leonard, 153 N.Y.S. 
852, 168 App.Div. 12, 16 Mills Surr. 96 
[aff 113 N.E. 491, 218 N.Y. 513]. 


Tex.—McHatton’s Estate v. Peale’s 
Estate, (Civ.App.) 248 S.W. 103. 


{a] Dlustration. — The testatrix 
died leaving two sons, and gave to her 
oldest son a feather bed, to the wife 
and heirs of her youngest son all her 
household furniture and live stock, 
and all her lands, if such son died 
without wife or heirs, then the prop- 
erty to go to the heirs of the first- 
named son, and she appointed the son 
last named to be her executor. Such 
son at the making of the will and 
the death of testatrix was unmarried. 
He subsequently married, and the 
will was probated. It was held that 
the will contemplated that the prop- 
erty devised should be held by the 
executor until such second son mar- 
ried, when the titie was to vest in his 
wife, subject to be shared by any 
children of such son and defeasible 
on the death of the son without wife 
or children. Knowles v. Knowles, 65 
S.E. 128, 182 Ga. 806. 


70. Del.—Morgan v. Morgan, 
A. 185, 14 Del.Ch. 131. 
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General. 
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Towa.—-Dillenbeck v. Pinnell, 96 N. 
W. 860, 121 Iowa 201. 


Ky.—Nelson v. Nelson, 2 Ky.L. 63. 
Mo.—Corby v. Corby, 85 Mo. 371. 


N.Y.—In re Schummer’s Will, 206 
N.Y.S. 113, 210 App.Div. 296 [aff 154 
N.E. 600, 243 N.Y. 548]; Hamilton v. 
Hamilton, 119 N.Y.S. 986, 135 App.Div. 
454 [rev 118 N.Y.S. 588, 63 Misc. 533]; 
Butler v. Butler, 58 N.Y.S. 1094, 41 
App.Div. 477; Gifford v. Rising, 3 N. 
Y.S. 392, 51 Hun 1; Brooklyn Trust 
Co. “voakernan, “UT NAYS. sal ten LOS 
Misc. 452 [aff 180 N.Y.S. 931, 190 App. 
Div. 959]; Matter of Mullen’s Ex’r, 55 
N.Y.S. 432, 25 Misc. 253, 2 Gibb.Surr. 
584, 


Ohio.—Anderson v. Cary, 36 Ohio 
St. 506, 38 Am.R. 602. 
Pa.—yYerkes v. Yerkes, 50 A, 186, 


200 Pa. 419; Keating v. McAdoo, 36 A. 
218, 180) Pa. 1b, 2 Prob:Rep- Annas: 
Smith’s Estate, 27 Pa.Super. 494. 


Utah.—Nelson v. Howells, 286 P. 
6315475 Utah 631. 


Wis.—Conlin v. Sowards, 109 N.W. 
on 129 Wis. 320, 12 Prob.Rep.Ann. 
Ws 


Ont.—Re Curry, 23 Grant Ch. 277. 


[a] Trust will be implied, if in- 
tention to create one can be fairly 
collected from instrument In re 
Schummers’ Will, 206 N.Y.S. 113, 210 
App.Div. 296 [aff 154 N.E. 600, 243 
N.Y. 548]. 


[b] Intention not present.—(1) A 
provision of a will that, “I have made 
no distribution to any of my children 
and have intentionally omitted them 
so that my wife may make any dis- 
tribution as she may desire at her 
death,” does not create a trust. Nel- 
son v. Howells, 286 P. 631, 75 Utah 
461. (2) Where the testator left his 
residuary estate to his executors in 
trust to sell the property and pay the 
proceeds to certain nieces, there being 
no intention to create a trust, a pro- 
vision that, if either of the nieces 
should be dead at the time of dis- 
tribution, her share should go to her 
issue, or, if none, to the surviving 
niece, did not have any effect to create 
a, trust in the executors for the benefit 
of the nieces who received an absolute 
title subject only to a limitation over 
to their issue or survivor. Brooklyn 
PLUSt COW. pier maim (to NG aSenlive 
108 Mise. 452 [aff 180 N.Y.S. 931, 190 
App.Div. 959]. A 


71. Holmes v. Dunning, 157 N.E. 
358, 268 Mass. 258; Kemp v. Sutton, 
206 N.W. 3866, 233 Mich. 249; Bliven 
v. Seymour, 88 N.Y. 469; Hamilton v. 
Hamilton, 119 N.Y.S. 986, 135 App.Div. 
459 [rev 118 N.Y.S. 588, 63 Misc. 533]; 
ia te Fritsch, 142 N.Y.S. 555, 80 Misc. 


[a] Duties of life tenant.—A will 
devising realty, on the death of the 
last surviving life tenant to a city 
in fee, which imposed on the life ten- 
ants the duty to pay taxes and in- 
surance, and make repairs out of in- 


For later cases, developments and changes in the law see Annotations, 
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of creation.*® Before a trust will be thus declared, 
an intention to create a trust must be fairly infer- 
able from the language of the will,*° it must clearly 
appear that a trust is necessary to carry out its pro- 
visions,’! and it must be capable of accomplishing 
the testator’s purpose.*? 
of the testator to create a trust may often be in- 
ferred from the powers granted or duties imposed 
by the will, so that a trust will be implied when not 
So, a trust will be implied and given 


An intention on the part 


come, did not create a trust in favor 
of the city. Kemp v. Sutton, 206 N.W. 
366, 233 Mich. 249. 


72. In re Wilkening’s Will, 244 N. 
Y.S. 115, 1837 Mise. 451. 


[a] Keeping income from credi- 
tor’s reach.—A will seeking to pre- 
vent assignment of income from 
trust, and providing for payment of 
income to the son’s wife for Support 
of the son, did not make the wife trus- 
tee of income for the use of the 
son where, even if a trust were im- 
plied, it would not avail to accom- 
plish the testator’s purpose. In re 
Wilkening’s Will, 244 N.Y.S. 115, 137 
Misc. 451. 


73. Cal—In re McCray’s Estate, 
268 PB. 647, 204 Cal. 399. 

Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Ill.—Ingraham v. Ingraham, 48 N. 
E. 561, 49 N.E. 320, 169 Ill. 432. 


Mass.—Rhines v. Wentworth, 95 N. 
E. 951, 209 Mass. 585; Robinson v. 
Cogswell, 73 N.E. 389, 192 Mass. 79; 


Minot v. Parker, 75 N.E. 149, 189 
Mass. 176, 11 Prob.Rep.Ann:* 188; 
Sears v. Hardy, 120 Mass. 524 (re- 


sulting trust). 


Miss.—Barksdale v. Capital City 
Realty Co., 42 So. 668, 88 Miss. 623; 
Dowd v. White, 34 Miss. 510; Lucas v. 
Lockhart, 18 Miss. 466, 48 Am.D. 766. 


N.J.—In re Thurston, 145 A. 110, 
104 N.J.Eq. 395. 


N.Y.—Mee v. Gordon, 80 N.E. 353, 
187 N.Y. 400, 116 Am.3.R. 613; Wood- 
ward v. James, 22 N.E. 150, 115 N.Y. 


346; Marx v. McGlynn, 88 N.Y. 357 
{aff 25 Hun 449 (aff 4 Redf.Surr. 
455)j; Tobias v. Ketchum, 32 N-Y. 
319; Matter of Trelease, 100 N.Y.S. 


1051, 115 App.Div. 645 [aff 96 N.Y.S. 
318, 49 Mise. 205, 5 Mills Surr. 222]; 
Brooks y. Terry, 14 N.Y.S. 238, 60 Hun 
77; In re Eppig’s Estate, 118 N.Y.S. 
683, 68 Misc. 618, 7 Mills Surr. 202; U. 
S. Trust Co. v. Maresi, 68 N.Y.S. 918, 
33 Mise. 539; Matter of Lichten- 
stadter, 5 Dem.Surr. 214. See Close 
Vv. Harmers: Iiyé& Trust Cove sane 
real 195 N.Y. 92, 14 Prob.Rep.Ann. 


Pa.—Schuldt y. Reading Trust Co., 
113 A. 545, 270 Pa. 360; Varner’s Ap- 
peal, 80 Pa. 140; Cotton’s Hstate, 6 
Pa.Dist. 44. 
eee aoe v. Pleasants, 81 Va. 


Wis.—Wolbert v. Beard, 107 N.W. 


668, 128 Wis. 391; In re Goodrich’s 
Estate, 38 Wis. 492. 
{a] YFliustrations.—(1) Where a 


testatrix devised all her real estate 
to her son and brother, “their heirs 
and assigns in fee simple,’ then made 
numerous provisions as to the dispo- 
sition and management thereof, and 
as to payments to be made from its 
proceeds, such provisions created a 
testamentary trust of the property, to 
be managed and finally disposed of in 
accordance with the directions of the 


Same title and section number. 


zs 
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effect where the testator’s purpose cannot be exe- 
cuted other than through a trust, 
the absence of express words directing its creation.*4 
Thus there is an implied trust where a will author- 
izes the payment of certain annuities by the execu- 
tors, which would be impossible unless they had a 
So a will providing 
that, if certain relatives “shall be at any time 
in need, I authorize my said executors and 
the trustees hereunder to provide” for them, creates 


trust. estate in the property.*° 


will, although neither the word 
“trust’’ nor “trustee” was used. Rob- 
inson v. Cogswell, 73 N.E.. 389, 192 
Mass. 79. (2) An implied trust arises 
from a gift of the income only of 
personalty with remainder over, un- 
Jess the will expresses a contrary in- 
tent, and the property should be held 
by a trustee, or by the executor as 
such, if none is appointed. Rhines v. 
Wentworth, 95 N.E. 951, 209 ass. 
585. (3) Where the testator left 
personalty to his wife, who was also 
an executréx, to have the income for 
life, with the right to use the prin- 
cipal if she should need it, the wife 
during her life was trustee of the re- 
mainder of the principal of the fund 
for the residuary legatees. Matter of 
Trelease, 100 N.Y.S.-1051, 115 App. 
Div. 654 [aff 96 N.Y.S. 318, 49 Misc. 
205, 5 Mills Surr. 222]. (4) Wherea 
testator, in giving property to grand- 
children, made an abortive attempt to 
create their father their guardian, 
he might be deemed their trustee. 
Matter of Lichtenstadter, 5 Dem.Surr. 
CNY.) 224: 


{b] Constructive trust.—Although 
the language of a will may make an 
absolute gift, yet, if other appropriate 
expressions be used which show with 
sufficient certainty that but a qualified 
gift was intended, a court of equity 
will look to the clear intention of the 
testator, and raise a constructive 
trust where none has been expressly 
declared. Lucas v. Lockhart, 18 Miss. 
466, 48 Am.D. 766; Cotton’s Estate, 6 


Pa.Dist. 44 (direction that A ‘shall 
take charge’ of estate devised to 
minor). 


Trust created by provisions for 
maintenance see supra § 1845. 


74. Cal.—In re Shaw’s BMstate, 246 
PB. .48, 198 ‘Cal. 9352; In re’ Ingram’s 
Estate, 285 P. 365, 104 Cal.App. 1. 


Conn.—Shepard v. Union & New 
Haven Trust Co., 138 A. 809, 106 Conn. 
627; Peters v. Abbott, 109 A. 131, 94 
Conn. 363; Ryder v. Lyon, 82 A. 573, 
85 Conn. 245. 


Ga.—Knowles v. Knowles, 
128, 132 Ga. 806. 


Iowa.—Sherlock v. Thompson, 148 
N.W. 1035, 167 Iowa 1, Ann.Cas.1917A 
1216. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74; Pushor y. Hilton, 122 
A. 678, 123 Me. 225. 


Mass.—-Sherwin y. Smith, 185 N.E. 
af 


65 S.E. 


N.Y.—Mee v. Gordon, 80-N.E. 353, 
187 N.Y. 400, 115 Am.S.R. 613; Stein- 
hardt v. Cunningham, 29 N.E. 100, 130 
N.Y. 292; Woodward v. James, 22 N. 
B.150, 115 N.Y. 346; In re McCready’s 
Will, 259 N.Y.S. 512, 236 App.Div. 390; 
Hodgman v. Cobb, 195 N.Y.S. 429, 202 
App.Div. 259; In re Balsamo’s Es- 
tate; °240) NIY:S! 528, 136 > Mise. 113; 
In re Campbell’s Will, 150 N.Y.S. 416, 


87 Mise. 83, 12 Mills Surr. 418; In re 
Bartholomew’s Will, 143 N.Y.S. 695, 
So OMAse: at. tL Malls “Surry 1s) nene 


Fritsch, 142 N.Y.S. 555, 80 Misc. 385, 
10 Mills Surr. 250; Mildeberger v. 
Franklin, 126 N.Y.S. 808, 70 Misc. 334; 
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notwithstanding 


the legal estate, 
result.7* 


In re Eppig’s Estate, 118 N.Y.S. 683, 
63 Misc. 613, 7 Mills Surr. 202. 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421. 


Pa.—Schuldt v. Reading Trust Co., 
113 A. 545, 270 Pa. 360. 


Tex.—Paton v. Baugh, 
265 S.W. 250. 


Wis.—In re Smith’s Will, 186 N.W. 
180, 184, 176 Wis. 494. 


i LOnmecanry, «out what Jhas sis <i). 
been declared to be the purposes of 
the will there is no other proper meth- 
od known to the administration of the 
estate of deceased persons whereby 
such declared purposes of the testa- 
tor can be effectually carried out.” 
In re Smith’s Will, supra. 


[a] Where necessary to effect in- 
tention of testator, a trust will be im- 
plied. Shepard v. Union & New Haven 
Trust Co., 138 A. 809, 106 Conn. 627; 
In re McCready’s Will, 259 N.Y.S. 512, 
236 App.Div. 390; Mildeberger’ v. 
peo, 12716 INGYss. Os at On OVLISCE 


{b] hus (1) a bequest with direc- 
tions to deposit money in bank in in- 
fant’s name, but not subject to with- 
drawal until infant’s majority, was 
held construable as a gift in trust. 
In re Balsamo’s Hstate, 240 N.Y.S. 
528, 1386 Misc. 113. (2) Under a will 
giving use of property to wife during 
minority of youngest child, and ap- 
pointing as executrix the wife, who 
died in the testator’s lifetime, it was 
held that the property was given to 
the executrix under an implied trust, 
to apply the income to the support of 
the wife and children during the mi- 
nority of the youngest. In re Bartho- 
lomew’s Will, 143 N.Y.S. 695, 82 Misc. 
1, 11 Mills Surr..7. (3) Under a will 
giving residue of estate to Masonic 
Lodge, providing that no conditions 
be imposed on the lodge except that 
it shall be applied for the benefit of 
the lodge only, it was held to be a gift 
to members constituting the lodge, at 
the time the will took effect, not in 
their individual capacity but to cre- 
ate a trust with legal title in the then 
members as first trustees and the 
lodge itself as beneficiary. Pushor y. 
Hilton, 122 A. 673, 123 Me. 225. (4) 
Under a testatrix’ will, giving five 
thousand dollars to her husband abso- 
lutely, also giving him the use, in- 
come, and improvement of her resid- 
uary estate for life, with power to 
sell, proceeds td be held as provided 
for the residue before any sale, and 
in succeeding clauses giving legacies 
to be paid out of the residuary estate 
after the husband’s. death, the hus- 
band in effect held the residue as a 
trustee. Peters v. Abbott, 109 A. 131, 
94 Conn. 363. . (5) A will, by item 4, 
gave to the testator’s children, in 
equal parts, stock in a corporation, 
the parts to the sons absolutely, the 
parts to each daughter for her life, 
with remainder to her children, with 
provision that, should a daughter die 
leaving no child or issue thereof, then 
with remainder, as to the share of the 
one so dying, to his other children, 
“on the same limitations and trusts 
as hereinbefore expressed as to their 


(Civ. App.) 
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an implied trust, and not a discretionary power;'® 
and, if the executors of a will are authorized to 
manage and control certain property, and pay over 
the net income to beneficiaries, they of necessity take 


and an express active trust is the 


While the courts should, where possible, 
be guided by the testator’s intention in construing 
a will, they will not adopt a strained construction 
to create a trust, 
an absolute gift cannot be changed into an implied 


instead of an absolute gift; 7* and 


own shares.’ Item 5 provided that 
any child could sell his share of such 
property, the others being given an 
option to buy, or that all could unite 
in a sale, and that, in either case, the 
shares of the daughters should be re- 
ceived by the executors and invested 
in trust to pay the annual interest on 
each one’s share to her for life, with 
remainder to her children, with the 
same provision as in item 4 in case 
of death of a daughter leaving no 
child or issue thereon. Other be- 
quests were made to daughters, but 
in each case it was spoken of as a 
trust, and with remainder and on the 
same “limitations and trusts” as in 
items 4 and 5; and the executors were 
also appointed “as trustees to carry 
out and perform the trusts hereinbe- 
fore declared.” It was ‘held, that 
property bequeathed to a daughter - 
was impressed with a trust, and was 
to be held, managed, and controlled by 
the executors during her life. Hay- 
yee v. Wright, 67 S.E. 982, 152 N.C. 

4, 

e[c] Absence of trustee.—Under a 
will giving a life estate to an agéopted 
daughter, and on her death to her son 
when of age, and in case he did not 
survive his mother or reach majority 
to revert to the estate, if the moth- 
er dies leaving the son surviving, not 
then of age, the accumulation of in- 
come for his benefit becomes a trust, 
within Personal Property Law § 20, 
vesting title in the: supreme court, 
which appoints a trustee. Hodgman 
Bee e RD) 195 N.Y.S. 428, 202 App.Div. 

59) 

{d] Powers and duties in excess 
of those ordinarily given executors.— 
Powers and duties invested in execu- 
tors, giving them control and domin- 
ion over the whole estate during a 
period far exceeding the time occupied 
in administering the estate, are such 
as to constitute them trustees, when 
their powers as executors draw to a 


close. In re Shaw’s Estate, 246 P. 
48, 198 Cal. 352. 
fe] Brust for remaindermen.—Un- 


der a will giving the residuary estate 
to the children of the testator for life, 
with remainder to their issue or sur- 
viving husband or wife, and with a 
provision that, if any child died with- 
out issue, husband, or wife, his or her 
share should go to the survivors, and 
that, if all so died, it should go to 
third persons, it was the duty of the 
court to declare a trust created, and 
appoint a trustee, although there was 
nothing in the will indicatirig that the 
testatrix intended to create a trust, or 
directing how it should be carried out, 
or providing for the conversion of real 
estate into personal property. In re 
Smith’s Will, 186 N.W. 180, 176 Wis. 
494. Creation of life estate as not 
of itself creating trust for remainder- 
men see supra § 1843. 


75. See infra § 1850. 


76. Ingraham v. Ingraham, 48 N. 
HE. 561, 49 N.E. 320, 169 Ill. 432. And 
ass In re Goodrich’s Estate, 38 Wis. 


77. Tobias v. Ketchum, 382 N.Y. 
319. See infra § 1850. : 
78. Hamilton v. Hamilton, 119 N. 
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trust by vague and indefinite language.™® Where a 
will leaves it doubtful whether it was intended to 
encumber a legacy with a trust, a trust will not be 
implied, since the construction most favorable to the 
legatee should be adopted.*° 


Illegality or ineffectiveness. A trust will not be 
implied from general language of a will where so 
doing would result in the illegality of the provi- 
sion.§! Likewise, where an express trust for a par- 
ticular purpose would be void, there can be no valid 
implied trust for such purpose.*? Nevertheless, 
where the intention to create a trust rather than 
to make a personal gift is manifest from the lan- 
guage of a will, a trust will be implied,** even though 
it will have to be declared ineffective because the 
beneficiaries are not sufficiently designated.‘* 
Where a bequest is made in a will manifesting an 
intention that it shall be taken in trust, and the 
trust is so indefinite that it cannot be carried into 
effect, a trust results by implication of law to the 
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residuary legatees or next of kin.*® 


Intention not to pass beneficial interest. Where a 
devise or bequest is in such language, or is made un- 
der such circumstances, as to indicate that the devi- 
see or legatee was not intended to take the beneficial 
interest, a trust will be implied*® for the benefit of 
the heirs or next of kin of the testator where no 
beneficiary is otherwise designated with certainty.*’ 


Intention negative. Of course a trust by impli- 
cation cannot be raised where the will expressly or 
explicitly negatives any such intention.*® 


[§ 1850] (2) Authority or Directions to Executor 
or Guardian.*® Where the language of a will im- 
poses duties on, and gives certain powers to, the 
executor, in respect of particular property, which 
cannot be carried out except: by the vesting of the 
legal estate in the executor, an implied trust is cre- 
ated.°° Ordinary directions designed to facilitate 
the management of the estate given to an execu- 


Y.S. 986, 135 App.Div. 454 [rev 118 N. 
Y.S. 588, 63 Misc. 533]. 


79. Hamilton v. Hamilton, supra. 


Hox. v. Fox, 50 S.W. 765, 102 
. 17, 4 Prob.Rep.Ann. 476. 


Trask v. Sturges, 63 N.H. 534, 
170 N.Y. 43; Henderson v. Henderson, 
BROMINE asi apo IN Ws ob Sliven sve 
Seymour, 88 N.Y. 469; Smith v. Ed- 
wards, 88 N.Y. 92, 102, 14 N.Y.Wkly. 
Dig. 434 [aff 23 Hun 223]; Post -v. 
Hover, 33 N.Y. 593 [aff 30 Barb. 312]. 


“There is no such anomaly in the 
law as a trust raised by construction 
only to be destroyed in the moment 
of its creation.” Smith v. Edwards, 
Supra. 


[a] Thus (1) a trust estate in an 
executor will not be implied, when to 
do so would make the will conflict 
with the statute of uses and trusts. 
Henderson v. Henderson, 20 N.E. 814, 
113 N.Y. 1. (2) Where there is no 
express provision in a will creating a 
trust, one which would be invalid at 
the moment of its creation will not be 
implied or raised by construction. 
Trask v. Sturges, 63 N.E. 534, 170 N.Y. 
482; Post v. Hover, 33 N.Y. 593 [aff 
30 Barb. 312]. 


82. In re Blake’s Estate, 
287, 157 Cal. 448. 


As to trusts generally see Trusts §§ 
1822-1827. 


83. Haskell v. Staples, 100 A. 148, 
116 Me. 103, L.R.A.1917D 819; In re 
Ford’s state, 175 N.W. 913, 144 Minn. 
454; Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433; In re Bill- 
ings’ Estate, 249 N.Y.S. 732, 139 Misc. 
496 [gr application to reopen 244 N. 
Y.S. 686, 137 Misc. 758]. 


[a] Thus (1) testamentary provi- 
sion bequeathing wife’s dresses and 
-jewelry to legatee for distribution, “as 
she understood they were to be dis- 
tributed by my wife” created a result- 
ing or implied trust. In re Billings’ 
Hstate, 249 N.Y.S. 732, 139 Misc. 496 
{gr application to reopen 244 N.Y.S. 
686, 137 Misc. 758] (trust ineffective 
because of uncertainty of beneficia- 
ries). (2) A clause in a will stating 
that the testator leaves the residue to 
the executor in trust, to be distributed 
as he sees fit, manifests an intention 
to create a trust and not to grant an 
absolute estate. Haskell v. Staples, 


LOSmid. 


ae A. 148, 116 Me. 103, L.R.A.1917D 


84 In re Ford’s Estate, 175 N.W. 
913, 144 Minn. 454; In re Billings’ Es- 
tate, 249 N.Y.S. 732, 189 Misc. 496 [gr 
application to reopen 244 N.Y.S. 686, 
137 Misc. 758]. See Reynolds v. Reyn- 
olds, 121 N.E. 61, 224 N.Y. 424 (where 
express trust is held to fail but an im- 
plied trust in favor of heirs or next of 
kin to arise). 


[a] Gift not absolute.—A bequest 
to a person named of four thousand 
dollars, to be used by him for the ex- 
tension of the kingdom of God in a 
certain church, is not an absolute gift 
to the person named, but an attempt- 
ed bequest‘in trust for the purpé¢se 
stated in the will. In re Ford’s Es- 
tate, 175 N.W. 913, 144 Minn. 454. 


85. Thomas y. Anderson, 245 F. 
642, 158 C.C.A. 70; General Clergy Re- 
lief Fund y. Sharpe, 43 App.D.C. 126; 
Buzzell v. Fogg, 113° A. 50, 120 Me. 
158; Haskell v. Staples, 100 A. 148, 
116 Me. 103, L.R.A.1917D 819; Fitz- 
Simmons v. Harmon, 81 A. 667, 108 
Me. 456; Hammond v. Hammond, 125 
N.E. 686, 234 Mass. 554; Blunt v. Tay- 
lor, 119 N.E. 954, 230 Mass. 303; Clark 
v. Campbell, 133 A. 166, 82 N.H. 281, 


45 A.L.R. 1438; Reynolds vy. Reynolds, \ 


121 N.E. 61, 224 N.Y. 424. 


[a] Illustrations.—(1) Where the 
testatrix gave the residue of her es- 
tate to her sister, if she survived her, 


‘to be by her disposed of in such 


manner as I may privately direct 
her,’’ and such sister survived the tes- 
tatrix, who never gave any private 
or other instructions as to disposition 
of the residuary estate, the sister took 
legal title to such estate, consisting 
of property owned by the testatrix 
and property over which she had pow- 
er of appointment not bequeathed nor 
consumed in the administration, as a 
trustee by implication for the testa- 
trix’ next of kin. Hammond v. Ham- 
mond, 125 N.E. 686, 234 Mass. 554. 
(2) Where the testatrix gave all the 
residue and remainder of her estate to 
be disposed of as the beneficiary 
might think would be in accordance 
with her wishes, the beneficiary must 
be deemed to hold such property in 
trust for the heirs at law of testatrix. 
Buzzell v. Fogg, 113 A. 50, 120 Me. 
158. (3) A will declaring competency 
of trustees to distribute enumerated 


property, and directing trustees to 
give property to such of the testator’s 
friends as they shall select, shows an 
intention to create a trust, not to give 
property to trustees. Clark v. Camp- 
ee 133 A.166, 82 N.H. 281, 45 A.L.R. 


[b] Devise to executor in trust.— 
Thomas y. Anderson, 245 F. 642, 158 
C.C.A. 70 (where property goes intes- 
tate because of failure to designate 
beneficiary). 


86. General Clergy Relief Fund v. 
Sharpe, 43 App.D.C. 126. 


[a] Thus under a bequest of the 
residue of the estate of a testatrix 
“unto my said executors, or unto the 
survivor of them, to distribute such 
residue of my estate among such per- 
sons as my said executors, or the sur- 
vivor of them, shall deem proper,” 
the executors take no beneficial inter- 
est, but hold the residue of the estate 
in trust for the next of kin of the 
testatrix. General Clergy Relief Fund 
v. Sharpe, 43 App.D.C. 126. 


87. General Clergy Relief Fund v. 
Sharpe, supra. 


88. Clark v. Clark, 42 N.E. 275, 147 
ING YicmG.O 9. 


89. Direction for maintenance and 
eepport as creating trust see supra § 


Provision for maintenance see supra 
845. ‘ 


§ 1845 


90. In re Mather’s Estate, 17 Pa. 
Dist. 457, 458; Paton v. Baugh, (Tex. 
Civ.App.) 265 S.W. 250. 


_ “It vested, instead, the legal estate 
in the executor, because by no othér 
method could the estate ‘be used and 
employed, so far as may be necessary, 
in the discretion of the executor,’ for 
the comfortable support of the niece. 
The executor was empowered to sell 
the real estate or any part of it,—a 
thing impossible of performance if the 
legal title was in another than him- 
self. The proceeds of the sale or 
sales were to be used,. but only at ‘his 
sole discretion,’ for the support of the 
niece; a provision which implied a 
trust as flatly as did the power to sell 
the legal title in the executor. These 
words indicate with the precision of 
a technical phrase a trust in the ex- 
ecutor.” In re Mather’s Hstate, su- 
pra. | 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1850] 


tor®? or guardian®? do not usually create a trust; 
but a trust may be implied, the intention to create 
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one being present, where the executors are given 


91. Ala.—Charles v. Stickney, 50 
Ala. 86; Perkins v. Moore, 16 Ala. 9. 


Cal.—In re Pforr’s Estate, 77 P. 825, 
144 Cal. 121, 9 Prob.Rep.Ann. 365; 
Ukia Bank v. Rice, 76 P. 1020, 143 
Cal. 265, 101 Am.S.R. 118, 9 Prob.Rep. 
Ann. 145. 


Fla.—Lott v. Meacham, 4 Fla. 144. 


Ny.—Griffin v. Griffin, 21 S.W. 38, 
14 Ky.L. 656. 


Mich.—Perrin v. Lepper, 40 N.W. 
859, 72 Mich. 454; Rock River Paper 
Co. v. Fish, 10 N.W. 344, 47 Mich. 212. 


N.H.—Goodale v. Mooney, 60 N.H. 


528, 49 Am.R. 334 (bequest for char-| 


itable uses). 


N.Y.—In re Trumble’s Will, 92 N.E. 
1073, 199 N.Y. 454; Booth v. Baptist 
Church: of Christ, 28 N.E. 238, 126 N. 
Y. 215; Williams v. Freeman, 98 N.Y. 
577; In re Hood’s Estate, 98 N.Y. 363, 
7. N-Y.Civ.Proc.. 257; Bliven:v. Sey- 
mour, 88 N.Y. 469; Livingston v. Mur- 
ray, 68 N.Y. 485; Hamilton v. Hamil- 
ton, 119 N.Y.S. 986, 1385 App.Div. 454 
[rev 118 N.Y.S. 588, 63 Misc. 533]; 
Matthews v. Studley, 45 N.Y.S. 201, 17 
App.Div. 303 [aff 57 N.H. 1117, 161 N. 
Y. 363]; Burke v. Valentine, 52 Barb. 
412, 5 Abb.Pr.N.S. 164 [aff 6 Alb.L.J. 
167]; Matter of Ingersoll, 14.N.Y.S. 
22, 59 Hun 22 [rev 12 N.Y.S. 103, 2 
Connoly Surr. 453 and rev on other 
grounds 30 N.E. 47, 131 N.Y. 573]; In 
re Dzwoniarek’s Estate, 258 N.Y.S. 53, 
148 Mise. 597; In re Allen’s Will, 181 
N.Y.S. 398, 111 Mise. 93 [aff 194 N.Y.S. 
913]. 


N.C.—Savings Bank & Trust Co. v. 
Johnson, 84 S.E. 355, 168 N.C. 304. 


Ohio.—Nimmons Westfall, 
Ohio St. 213. 


Pa.—Robinson’s Estate, 23 Pa.Co. 
134; Branin’s Estate, 18 Pa.Co. 320; 
In re Silar’s Estate, 27 Pittsb.Leg.J. 
N.S. 248. And see Merkel’s Appeal, 
109 Pa. 235. 


S.C.—Hart v. Hart’s Ex’rs, 2 S.C.Eq. 
Die 


v. 33 


Beckham, 
940 [mod 


Tex.—Beckham v. 
(Commn.App.) 227 S.W. 
(Civ.App.) 202 S.W. 517]. 


{a] Particular directions not cre- 
ating trust.—(1) Direction to keep 
and loan out a fund. Perkins v. 
Moore, 16 Ala. 9. (2) Direction to 
debtor to pay interest for support and 
education of legatee. Branin’s Es- 
tate, 18 Pa.Co. 320. _ (8) Mere direc- 
tions in a will that the executors 
should take charge of the property, 
execute mortgages when necessary, 
and at the end of two years have the 
property sold, did not create an ex- 
press trust in real estate, but creat- 
ed only such a trust as pertained to 
the office of executor, the sale requir- 
ing confirmation, and the mortgage 
an order by the court, under the stat- 
utes. In re Pforr’s Estate, 77 P. 825, 
144 Cal. 121, 9 Prob.Rep.Ann. 365. (4) 
It seems that a trust may be implied 
from a will where from the whole 
instrument it is apparent that the 
testator intended that a_ trustee 
should be empowered to receive the 
rents and profits, and for such pur- 
pose, and to accomplish other objects 
of the will, it appears to be convenient 
and advantageous that a_ trustee 
should be vested with the legal es- 
tate. Steinhardt v. Cunningham, 29 
N.E. 100, 180 N.Y. 292.. (5) Where a 
will provides that the executors shall 
purchase certain real property to be 
used as an orphan asylum, and that 
they shall procure the incorporation 
of such asylum and convey the prop- 


erty to the corporation-and also trans- 
fer certain securities to the corpora- 
tion to be used for the maintenance of 
the asylum, and by a codicil the ex- 
ecutors are directed to devote certain 
real property which the testator had 
purchased to the purposes of such 
asylum, no trust in the executors is 
created, and no trust estate vests in 
them, and they hold the land and the 
legacies merely as executors. Booth 
v. Baptist Church of Christ, 28 N.E. 
238, 126 N.Y. 215. (6) Where a will 
directs executors to divide residuary 
estate share and share alike among 
specified children, each to have the use 
and benefit of one of such equal shares 
for life, the principal thereof then to 
go to his or her children if any, if not 
to the next of kin, and the executors 
are empowered to sell the real estate, 
and in case of sale to keep the pro- 
ceeds on deposit or invested until a 
final settlement of the estate, no trust 
is thereby created as to the residuary 
estate. _Williams v. Freeman, 98 N.Y. 
577. (7) In such case the direction as 
to the disposition to be made of the 
proceeds of the sale until final settle- 
ment has reference to the final settle- 
ment of the accounts of the executors. 
Williams v. Freeman, supra. (8) 
Courts for the purpose of sustaining 
a will, construe an authority and duty 
conferred on executors, where it is 
possible to do so, as a mere power in 
trust, although the duty imposed, or 
the authority conferred, may require 
that the executors shall have control, 
possession, and actual management 
of the estate. Steinway v. Steinway, 
57 N.E. 312, 168 N.Y. 183. (9) Where 
a will directed the executor to convert 
the residue of the testator’s estate in- 
to money and deposit the same and 
pay monthly forty dollars each to the 
testator’s sisters living at his death, 
until the deposit and interest thereon 
were exhausted, and, on the death of 
any sister before the fund should be 
exhausted, the executor should pay to 
the heirs of such sister forty dollars 
monthly, ete., it did not make the sis- 
ters beneficiaries of a trust to receive 
the income of personal property and 
apply it to their benefit. In re Trum- 
ble’s Will, 92 N.E. 10738, 199 N.Y. 454; 
Williams v. Freeman, 98 N.Y. 577 (di- 
rection to deposit and invest until a 
final settlement means a final settle- 
ment of their executors’ accounts). 
(10) A will bequeathed the remainder 
of the estate to the testator’s daughter, 
and such other children as might be 
born to him, absolutely, subject, how- 
ever, as to an undivided half thereof, 
to the right of his wife to enjoy the 
rents and profits thereof for her life, 
and further provided that the testa- 
tor empowered his said “executors 
and trustees’’ to sell the real estate 
of which he died seized, and author- 
ized them, “upon the expiration of the 
said trust term,” to divide the estate 
among the persons entitled, and fur- 
ther provided that testator empower- 
ed his said ‘‘executors and trustees, 
during the said trust term, in their 
discretion, to invest and reinvest the 
trust fund’ in certain securities 
named. His wife and others were 
named as executors and guardians of 
his daughters during minority. The 
will further empowered ‘‘my execu- 
tors and trustees and guardians of the 
estate of my said child’’ to invest in 
the manner prescribed any money 
coming into their possession under 
the will. It was held that no proper- 
ty was devised to the executors to 
hold in trust for any of the beneficia- 
ries, so that no trust was created, 
and the duties imposed on the execu- 
tors were not such as to imply a trust. 
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duties beyond their ordinary functions as execu- 
tors,®? as in the case of directions for investment 


Hamilton v. Hamilton, 119 N.Y.S. 986, 
135 App.Div. 454 [rev 118 N.Y.S. 588, 
63 Mise. 533]. (11) A will providing 
that division of property should not 
be final until youngest child reached 
twenty one, and that executors should 
have entire control, was held not to 
create a trust. Savings Bank & Trust 
col v. Johnson, 84 S.E. 355, 168 N.C. 


[b] Duties and authority given by 
statute to executor, where also ex- 
pressly conferred by the will, do not 
make trust of devise. Beckham v. 
Beckham, (Tex.Commn.App.) 227 S.W. 
940 [mod (Civ.App.) 202 S.W. 517]. 


[c] Independent executor not trus- 
tee.—Where a will gave an absolute 
estate to the testator’s children, and 
in a subsequent provision authorized 
the executor to take possession of 
“any and all: property belonging to 
my estate; to sell and convey same; 
to invest any money that may come 
into his hands in such way as he shall 
deem proper; and to execute all the 
deeds of conveyance, acquittances and 
receipts necessary and proper to be 
executed in order to carry out the ob- 
ject of this instrument,”’ the executor, 
by such provision, was made an inde- 
pendent executor, and not a trustee. 
Beckham v. Beckham, (Tex.Commn. 
App.) 227 S.W. 940 [mod (Civ.App.) 
202 S.W. 517] (even though there is 
added duty and authority to invest). 


[d] Management of business.—Un- 
der a will bequeathing the entire 
shares of capital stock of a corpora- 
tion, owned in its entirety by the tes- 
tator, to executors in trust, profits 
from a certain number of shares to. 
be paid to the widow, and profit from 
a certain number of shares to named 
employees of the corporation, and di- 
recting the trustees to continue the 
business of the corporation as they 
might deem expedient, and sell and 
dispose of the business in their dis- 
cretion, it was held that the provi- 
sions for employees were not testa- 
mentary dispositions, reSulting in 
trust, but mere directions or authori- 
zations to executors respecting their 
conduct in te: management of the 
business, either directly or through 
stock control. In re Allen’s Will, 181 
ae ee 111 Misc. 93 [aff 194 N.Y. 
Ss. 9 : 


92. Brigham v. Wheeler, 8 Metc. 
(Mass.) 127. But compare Grimsley 
v. Grimsley, 5 S.E. 760, 79 Ga. 397 
(holding that, where a testator ap- 
pointed his son testamentary guard- 
ian of the latter’s children, the court 
would so far give effect to the will as 
to hold that the son held as. trustee 
for the children). 


93. U.S.—Wilson v. Anderson, 51 
F.(2d) 268, [rev on other grounds 60 
E.(2d).52 (cert gr 53) S.Ct. 123.9287 U, 
S. 592, 77 L.Ed. 517 [aff 53 SiCt. 417; 
289 U.S. 20, 77 L.Ed. 1004])]. 


Ala.—Mathews v. Mathews, 95 So. 
270, 209 Ala. 69; Wolffe v. Loeb, 13 
So. 744, 98 Ala. 426. 


Ark.—Rector v. Hill, 25 S.W.(2d) 
421, 181 Ark. 276; Heiseman v. Lowen- 
Stein, 169 S.W. 224, 113 Ark. 404, Ann. 
Cas.1916C 601. 


D.C.—Wilson v. Snow, 385 App.D.C. 
562 [aff 338 S.Ct. 487, 228 U.S. 217, 57 
L.Ed. 80]. ‘ 


Gee oH! Se a v. Bentley, 20 Ga. 


Iil.— Maguire v. City of Macomb, 
127 N.E. 682, 293 Ill. 441; Wimbush 
v. Wimbush, 97 N.E. 701, 253 Ill. 407; 
Mullanny v. Nangle, 72 N.E. 385, 212 
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Ill. 247; Bane v. Bane, 246 Ill.App. 
229; Rantz vy. Dale, 158 Ill.App. 244. 


La.—Wilbert v. Wilbert, 99 So. 36, 
Tp brenluery 9.75 


Mass.—Codman v. Brigham, 72 N. 


E. 1008, 187 Mass. 309, 105 Am.S.R. 
394, 10 Prob.Rep.Ann, 49; Bean v. 


Com., ‘71 N:E. 784, 186 Mass. 348; Car- 
son v. Carson, 6 Allen 397. 

Miss.—Thomas v. Thomas, 
630, 97 Miss. 697. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39, 7 Prob.Rep.Ann. 183. 


N.H.—Broak v. Sawyer, 39 N-H. 
547. 


N.J.—Zabriskie’s Ex’rs v. Wetmore, 
26 N.J.Eq. 18. 


N.Y.—In re Security Trust Co. of 
Rochester, 133 N.H. 369, 232 N.Y. 109; 
Striker v. Daly, 119 N.E. 882, 223 N.Y. 
468; Close v. Farmers’ L. & T. Co., 
87 N.B. 1005, 195 N.Y. 92, 14 Prob.Rep. 
Ann. 160; In re Wilkin, 75 N.E. 1105, 
183 N.Y. 104; Matter of Dewey, 46 N. 
HH. 1039, 153 N.Y. 63; Matter of Inger- 
soll, 30 N.E. 47, 181 N.Y. 573; Low v. 
Harmony, 72 N.Y. 408; Striker v. 
Mott, 28 N.Y. 82; In re McGeehan’s 
Will, 193 N.Y.S. 856, 200 App.Div. 739; 
In re Leonard, 153 N.Y.S. 852, 168 
App.Div. 12, 16 Mills Surr. 96 [aff 113 
INGE 49 1223'S NY. Oke: Matter of 
Stewart, 84 N.Y.S. 719,.88 App.Div. 
23: Tobias v. Ketchum, 32 N.Y. 319; 
Foote v. Bruggerhof, 32 N.Y.S. 397, 
84 Hun 473; In re Kunz’s Estate, 
INGYAS= 446.1 180) Baise: 869); ,in re 
Gorges’ Ex’rs, 197 N.Y.S. 716, 120 
Misc. 171; Petition of Seitz, 170 N.Y. 
S. 635, 108 Misc. 566; In re Hazelton, 
US TSENG Was O31, ent wbiscs 41.9509) Mills 
Surr. 402; Mildeberger v. Franklin, 
126 N.Y.S. 803, 70 Misc. 334; Matter 
of Eppig, 118 N.Y.S. 683, 63 Misc. 613, 
7 Mills Surr. 202; Matter of Freel’s 
Estate, 99 N.Y.S. 505, 49 Mise. 380, 5 
Mills Surr. 269; In re Alexander’s 
Will, 186 N.Y.S. 242. 


N.C.—Haywood v. Wright, 67 S.E. 
982, 152 N.C. 421; Haywood v. Wa- 
chovia L. & T. Co., 62 S.H. 915, 149 N. 
see Morrison vy. Kennedy, 37 N.C. 


Pa.—Parke’s Estate, 19 Pa.Dist.&Co. 
219; Anck’s Estate, 11 Phila. 118. 


R.I.—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441. 


‘ Wash.—Seattle v. McDonald, 66 P. 
145, 26 Wash. 98; Smith v. Smith, 46 
Py 249,.15 Wash. 239. 


Tex.—Munger v. Munger, (Civ. 
App.) 298 S.W. 470; McHatton’s Es- 
tate v. Peale’s Hstate, (Civ.App.) 248 
S.W. 103. 


“The duty A it is true, is im- 
posed upon persons who are designat- 
ed as executors rather than trustees; 
but it is a very familiar rule that the 
duties imposed upon a person, rather 
than the name applied to him in the 
will, should measure his office and po- 
sition, and that, where the duties of 
a trustee are imposed upon a person, 
he will be regarded as a trustee rath- 
er than an executor.’”’ Mee vy. Gordon, 
80 N.E. 353, 354, 187 N.Y. 400, 116 
Am.S.R. 613, 10 Ann.Cas. 172 [quot In 
re Leonard, 153 N.Y.S. 852, 858, 168 
App.Div. 12, 16 Mills Surr. 96 (aff 113 
IN; EB: 491, 218 N.Y. 513)] 


[a] Illustrations.—(1) Where a 
testator by will directs the executors 
to pay his widow the interest on a 
certain sum annually during her life, 
and does not in express language in- 
vest them with the power of. trustees 
but requires them to carry the provi- 
sions of the will into effect, the ex- 
ecutors in performing the duty of in- 
vesting the sum and paying over the 
income act in the capacity of trustees. 
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Matter of Dewey, 46 N.E. 1039, 153 N. 
Y. 63. (2) A direction to executors to 
expend certain sums from time to 
time in their discretion for the ex- 
pense of masses for the repose of the 
souls of the testatrix and her parents 
requires possession by the executors 
ot the sum directed to be expended; 
and hence a gift to such executors in 
trust of such sum must be implied. 
In re Eppig’s Estate, 118 N.Y.S. 683, 
63 Misc. 613, 7 Mills Surr. 202. (3) 
Powers given executors as trustees to 
reinvest, partition, and convey estate 
were held to imply investiture of le- 
gal title. Munger v. Munger, (Tex. 
Civ.App.) 298 S.W. 470. (4) “The au- 
thority to lease, rent, repair, insure, 
pay taxes, assessments, and interest, 
and pay net income to devisees, car- 
ried the legal. title to the executors 
in this case, and created a trust in 


them, valid under the statute.” To- 
bias v. Ketchum, 32 N.Y. 319, 330. 


(5) A testamentary direction that the 
executors convert the property of the 
testator into cash and divide it into 
shares, the income therefrom to go to 
named beneficiaries for a specified pe- 
riod, creates a trust of which the ex- 
ecutors are trustees. Parke’s Estate, 
19 Pa.Dist.&Co. 219. (6) Where a will 
places the management of devised 
property and the disposition of the 
rents and profits thereof in the hands 
of executors, and gives special in- 
structions to the executors to govern 
their action, a trust in the executors 
wiil be implied. Striker v. Mott, 28 
N.Y. 82. (7) Where a will directs the 
executors permanently to invest a 
stated sum, the interest or income 
thereof to go to the support of a spec- 
ified beneficiary, and that, if she 
should die without issue, the sum 
shall be divided with the testator’s 
other heirs, or, should she be married, 
that she may will the sum to whom 
she pleases, the beneficiary takes no 
title to the principal sum, but it is 
vested in the executors in trust for 
her subject to her conditional power 
of disposition. Low v. Harmony, 72 
N.Y. 408. (8) Where a will directed 
the executors to sell the testator’s 
estate, and bequeathed the residue in 
equal shares to his three children, but 
directed the shares of the two who 
were infants to be invested in bonds 
of the United States, or of the state 
or city, and held in trust for them 
until they became of age, the interest 
to be used for their support, mainte- 
nance, and education during minority, 
there was an implied devise in trust 
of the two thirds of the land for the 
benefit of the two minor children, to 
invest and collect income and appiy 
it as directed by the will. In re Hazel- 
ton; 137 N.Y.S: 937,077 Mise. 4195 1(9) 
Under a will bequeathing an apart- 
ment house and the income from all 
of the testator’s estate to his wife for 
life, subject to the retention of enough 
by the executor to keep up ‘the im- 
provements, pay the taxes, insurance, 
ete., the management of the apartment 
house, including the collection of the 
rents, was by implication confided to 
the executor, the direction to retain 
presupposing the power to manage 
and collect. In re Security Trust Co. 
of Rochester, 133 N.E. 369, 232 N.Y. 
109. (10) The testatrix bequeathed 
to her executor not less than eight 
thousand five hundred dollars nor 
more than ten thousand dollars for 
the sole use of her sons for life, then 
to her grandchildren to be theirs when 
they reached twenty one, the grand- 
children to have their father’s part, 


‘and, if ahy died before such age or 


condition fulfilled without brothers or 
sisters, his share should go to the 
testatrix’ surviving grandchildren of 
proper age on condition fulfilled, the 
intent being to protect part of the tes- 
tatrix’ estate for the benefit of her 
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own children while they lived, then 
for her own flesh after they were 
gone. It was held that the sons took 
no vendible estate under the will 
which should be construed as creating 
a trust under the exclusive manage- 
ment of the executor, the net income 
to be divided among the sons during 
their life, and, on their death, to go to 
the testatrix’. legitimate grandchil- 
dren when they arrived at twenty 
one. Thomas v. Thomas, 53 So. 6380, 
97 Miss. 697. (11) A will directed 
that the executor provide for the tes- 
tator’s son during his minority with 
funds sufficient for his support and 
education, and the executor was di- 
rected to pay over to the son when he 
was twenty one years old one half of 
the personalty then available, and to 
give into the son’s possession on 
reaching the age of twenty five years 
any remaining surplus of personalty 
in his hands, and to convert into mon- 
ey all realty belonging to the estate, 
and to colleet any notes or other evi- 
dences of indebtedness due to the es- 
tate in the event of the death of the 
son: under thirty years of age and 
leaving no legitimate issue surviving 
him, and to pay over out of the fund 
raised by the sale of real estate and 
the collection of all notes and other 
evidences of indebtedness an alternate 
bequest of a specified amount to a 
society named. Tne executor was al- 
so directed to pay over the residue of 
the fund so raised to the legal heirs 
of the testator after first paying all 
debts, -taxes, and expenses. By an- 
other clause the executor was direct- 
ed to lend such surplus fund as might 
come into his hands from time to time 
from rents and otherwise, and to use 
any money or other available property 
in sustaining his will with all its pro- 
visions and conditions. It was heid 
that, while the testator did not by 
express words devise the real estate 
to his executor in trust for any pur- 
pose, it was his intention to impose 
on such executor the power and duty, 
as trustee, to manage and control the 
real estate devised to his son until the 
son should arrive at his majority. 
Rantz v. Dale, 158 Ill.App. 244. (12) 
A testator owning chiefly real estate 
and some personal property of specu- 
lative value, who directed his execu- 
tors to pay specified sums to trust 
companies to pay specified sums in 
installments to beneficiaries named 
with gift over on their death, and who 
directed the executors to close up the 
estate as speedily as possible, creat- 
ed a trust fot the benefit of the bene- 
ficiaries named. ‘Heiseman y. Lowen- 
stein, 169 S.W. 224, 113 Ark. 404, Ann. 
Cas.1916C 601. (13) A will creates a 
trust in the executors, although they 
are not named as trustees and no ex- 
press trust words are used, where 
they are given the power to sell the 
entire estate, real and personal, and to 
invest the proceeds for the benefit of 
the widow and children, and the wid- 
ow who is one of the executors is giv- 
en a life estate forfeitable by mar- 
riage but coupled with an enforceable 
trust on behalf of the children for 
their education and support and, in 
event of her death, the entire estate 
is to go to the other executor for the 
benefit of the children who are infants 
at the time of the testator’s death. 
Wilson v. Snow, 35 App.D:C. 562 {aft 
33 S.Ct. 487,228 US) 217, 57° L.bas 
807]. (14) A will giving a life estate 
in “net income” of the property, and 
empowering the executors to lease, 
sell, and dispose of, the property, 
creates a trust estate in the execu- 
tors. Striker v. Daly, 119 N.E. 882, 
223 N.Y. 468. (15) Where the testa- 
trix devised to her sister the income 
from all her property during her iifs. 
and at her death the income of spe- 
cific property to a named nephew for 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 
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and reinvestment,®* to sell on certain conditions,®* di- | rections to hold 


life, and to three other nephews and 
one niece each one fourth of the in- 
come from the remaining property 
during their lives, authorizing the ex- 
ecutor after the death of her sister to 
collect the income for the use of the 
four nephews and niece as their in- 
terest appeared, the executor became 
trustee of express trusts, and vested 
in him as trustee the legal title for 
the period of respective trusts with 
respect thereto, |In, re McGeehan’s 
Will, 193 N.Y.S. 856, 200 App.Div. 739. 
(16) Bequest of fund to nieces, with 
direction to executors to invest in 
bond and mortgage and pay income 
semiannually to such nieces for life, 
was held to create life trusts in favor 
of such nieces. In re Leonard, 153 
N.Y-S. 852, 168 App.Div. 12, 16 Mills 
Surr. 96 laff!(113 UN.BE:491, 218) N.Y. 
513]. (17) A will giving net rents 
for life, devising the testator’s prop- 
erty to the beneficiary’s children at 
her death, and directing the executors 
to pay taxes and other expenses of 
the property, created an implied trust. 
Mildeberger v. Franklin, 126 N.Y.S. 
803, 70 Mise. 334. (18) A will direct- 
ing the executor, selling realty before 
widow’s death, to divide portion of 
proceeds among the testator’s chil- 
dren, loan remainder on real estate se- 
curity at highest obtainable interest 
rate, and pay interest annually to 
widow, created a personal trust. 
Rawlings v. Rawlings, 58 S.W.(2d) 
735 [rev 45 S.W.(2d) 539, 226 Mo.App. 
688, and transf 39 S.W.(2d) 367}. 
(19) A clause in a will giving the ex- 
ecutor “absolute control and right to 
dispose and management of my estate 
during the lifetime of my husband 
and in furtherance of this desire I de- 
vise and bequeath” to it “all my real 
property to be held in trust for the 
purpose of carrying out the terms of 
this will,’’ was held to create a trust 
with power of sale, and not a mere 
agency, although the husband in a 
prior clause was given a life estate 
in the land, the word “dispose” being 
synonymous with the expression “to 
alienate by sale.” Hunt v. Dallas 
Trust & Savings Bank, (Tex.Civ.App.) 
237° S.W.-. 605. (20) Under a will 
whereby the testator devised one fifth 
of his estate to his daughter, to be 
put in two parts, one part to be used 
for educational purposes and support, 
the other half to be invested in good 
safe bonds until she reached twenty 
five, also directing that, if the wife 
wanted the daughter to get her share 
of the estate when she was twenty 
one, instead of twenty five, the execu- 
tors should allow it, the intent of the 
testator was that the executors should 
hold the daughter’s share as trustees. 
In re Alexander’s Will, 186 N.Y.S. 242. 
(21) A will giving a share of the tes- 
tatrix’ estate to her daughter, subject 
to directions that it was her wish that 
this daughter should not be given her 
portion in one sum, and the executrix 
was requested to pay her such sums 
as she considered advisable, it being 
the testatrix’ wish that this daugh- 
ter should receive the interest on her 
share and occasional allawances for 
necessary expenses, was held to cre- 
ate a valid trust. In re Gorge’s Ex’rs, 
197, N.Y.S. 716, 120, Mise. 171. (22) 
A will bequeathing ‘‘all the rest, resi- 
due and remainder of my estate to my 
executor to pay my funeral expenses, 
say masses and put a modest tomb- 
stone over my remains,” did not grant 
an estate personally to the executors, 
but created a trust, for which execu- 
tors were bound to account. Petition 
of Seitz, 170 N.Y.S. 635, 103 Misc. 566. 
(23) That a will appointed the testa- 
tor’s brothers as ‘“‘executors’’ was not 
in itself sufficient to exclude a con- 
struction that it was the testator’s in- 
tention to create a trust estate to be 
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managed by such brothers as trus- 
tees, the remaining provisions of the 
will showing such intent. Wilbert v. 
Wilbert, 99 So. 36, 155 La. 197. (24) 
A will empowering the executors to 
manage the residuary estate and col- 
lect income and_profits pending sale 
and distribution created a residuary 
trust valid as to realty, within N. Y. 
Real Prop. L. § 96 subd 2. Wilson v. 
Anderson, 51 F.(2d) 268 [rev on other 
grounds 60 F.(2d) 52 (cert gr 53 S.Ct. 
123, 287 U.S. 592, 77 L.Ed. 517 [aff 53 
S.Ct. 417, 289 U.S. 20, 77 .Hd-1004)) J. 
(25) A will constituting the testator’s 
sons universal legatees, directing that 
no division of stock in certain com- 
panies or any property held in com- 
mon between the testator and his 
brothers was to be made within five 
years, and appointing the testator’s 
brothers executors, with seizin and 
without bond, to conduct all the tes- 
tator’s affairs in the companies men- 
tioned, with full power to sell or dis- 
pose, and appointing the testator’s 
sons executors to manage other prop- 
erty, was held to create a trust es- 
tate under Act (1920) No. 107, and not 
merely to restrict division of the 
property for a certain time, under Civ. 
Code art 1300, in view of Const. art 4 
§ 16, authorizing the legislature to 
provide for creation of trust estates 


for a period of not exceeding ten 
years. Wilbert v. Wilbert, supra. 
{[b] Authority to deal with proper- 


ty in manner other than as directed 
Brea ere eT v. Bane, 246 Ill.App. 


[ec] Authority to continue and 
manage business with right to sell or 
alienate it if deemed necessary, when 
read with other parts of will, indi- 
cates an intention to create a trust 
with power in the executor to Sell. 
Rector v. Hill, 25 S.W.(2d) 421, 181 
Ark. 276. 


{dj Implied creation of trust in 
executor to support contingent re- 
mainder.—Hayward v. Spaulding, 71 
A. 219, 7 N.H. 92, 14 Prob.Rep.Ann. 
390. 


94. Ala.—Mathews v. Mathews, 95 
So. 270, 209 Ala. 69; Ex p. Dickson, 64 
Ala. 188. 


Mass.—Codman v. Brigham, 72 N. 
E. 1008, 187 Mass. 309, 105 Am.S.R. 
394, 10 Prob.Rep.Ann. 49. 


Neb.—Schick v. Whitcomb, 94 N. 
W. 1023, 68 Neb. 784. 


N.H.—Snow v. Somersworth First 
Freewill Baptist Soc., 46 A. 34, 70 
N.H. 48. 


N.Y.—Close vy. Farmers’ L. & T. 
Co., 87 N.E:-1005, 195 N.Y. 92, 14 Prob. 
Rep.Ann. 160; Mee v. Gordon, 80 N. 
EB. 3538, 187 N.Y. 400, 116 Am.S.R. 613, 
10 Ann.Cas. 172, 12 Prob.Rep.Ann. 731; 
In re Wilkin, 75 N.H. 1105, 183 N.Y. 


104; Ward v. Ward, 11 N.B. 373, 105 
N.Y. 68; Thorn y. De Breteuil, 83 N. 
Y.S. 849, 86 App.Div. 405 [mod on 


other grounds 71 N.E. 470, 179 N.Y. 
64]; Jewett v. Schmidt, 82 N.Y.S. 49, 
83 App.Div. 276 [mod 80 N.Y.S. 352, 39 
Mise. 502]; In re McArdle’s Will, 264 
INGYoS., 642 11470 MSG < 876") In ne 
Kunz’s Estate, 249 N.Y.S. 446, 139 
Mise. 869; Mander v. Low, 33 N.Y.S. 
719, 12 Misc. 316, 24 N.Y.Civ.Proe: 368. 


R.I.—Teel v. Hilton, 42 A. 1111, 21 
RoE 227. 


W.Va.—Dearing v. Selvey, 
478, 50 W.Va. 4. 


But see Beckham v. Beckham, (Tex. 
Commn.App.) 227 S.W. 940 [mod (Civ. 
App.) 202 S.W. 517] (where authority 
to invest given to independent execu- 
tor was held not to create a trust). 


40 S.E. 
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and pay the income or annuities, 


[a] Duty of investment.—Where a 
testator devolves on his executors the 
duty of investing a fund, giving them 
a limited discretion, a trust is im- 
plied. Randolph vy. Randolph, 40 N. 
Aalto Ra isy 


95. Ala.—Mathews v. Mathews, 95 
So. 270, 209 Ala. 69; Ex p. Dickson, 
64 Ala. 188. 


Ark.—Norris v. Johnson, 
804, 151 Ark. 189. 


D.C.—Plant v. Donaldson, 
D.C. 162. 

Ill.— Whittington v. Hunt, 129 N.E. 
543, 296 Ill. 188; Olcott v. Tope, 72 
N.E. 751, 213 Ill. 124 [aff 115 Ill.App. 
121]; Lash v. Lash, 70 N.E. 1049, 209 
Ill. 595,:9 Prob.Rep.Ann. 535;. Bane 
v. Bane, 246 Ill.App. 229. 


Kan.—Hart-Parr Co. v. Chambers, 
225 P. 1076, 116 Kan. 136. 


Me.—Innman v. Jackson, 4 Me, 237. 


Neb.—Arlington State Bank v. 
Paulsen, 78 N.W. 308, 57 Neb. 717, 4 
Prob.Rep.Ann. 359 [former judgment 
of same court set aside on other 
grounds 80 N.W. 268, 59 Neb. 94]. 


N.Y.—Morse v. Morse, 85 N.Y. 53; 
Potter v. Hodgman, 80 N.Y.S. 1056, 81 
App.Div. 233 [aff 70 N.E. 1107, 178 N. 
PY ie Seon Raymond vy. Rochester 
TEUSt ete, CO cet uNuyas: men Wome aia 
239; Forsyth vy. Rathbone, 34 Barb. 
388; Matter of Chase, 83 N.Y.S. 62, 40 
Mise. 616, 3 Mills Surr. 567; Ward v. 
Ward, 16 Abb.N.Cas. 253, 2 How.Pr. 
N.S. 345 [aff 39 Hun 658, 23 N.Y.Wkly- 
Dig. 466 (mod on other grounds 11 
INCE oo. OO TINY OS) ile 


Ohio.—Neff’s Ex’rs v. Neff’s Devi- 
sees, 3 Ohio Dec. (Reprint): 75, 3 
Wkly.L.Gaz. 67. 


Or.—Thorson y. Hooper, 109 P. 388, 
57 Or. Wt 


Pa.—Alexander vy. 
Watts 504. 


R.I—Jones y. East Greenwich Prob. 
Ct) bo: Ay S8iy 25 SRE 13 6. 


Va.—Boyd’'s Ex’rs v. Boyd’s Heirs, 
3 Gratt. (44 Wa.) 113. 


Wash.—Smith v. Smith, 46 P. 249, 
15 Wash. 239. 


fa] TUustrations.—(1) A devise of 
land to an executor, with directions 
to sell it and divide the proceeds 
among beneficiaries named, is a de- 
vise to the executor in trust, although 
the will fails expressly to declare him 
to be a trustee. Plant .v. Donaldson, 
39 App.D.C. 162. (2) A will, devising 
property to a named executrix in trust 
for the benefit of the testator’s wife 
during her life, providing for imme- 
diate conversion of the estate into 
money on the wife’s death, and direct- 
ing that on the wife’s death “all prop- 
erty of my estate and all income” 
shall be divided among named bene- 
ficiaries, was held to devise property 
to the executrix in trust to be used in 
her discretion for the support of the 
wife during her lifetime and to be sold 
for distribution of proceeds on the 
wife’s death. Hart-Parr Co. v. Cham- 
bers, 226 P.. 1076, 116, Kany 36r 8) ¢3)) 
A. will imposing a duty on executors 
to sell the property of the testator, 
and, after paying his indebtedness,, 
divide the funds among his brother 
and sisters and their heirs, created a 
trust. Norris v. Johnson, 235 S.w. 
804, 151 Ark. 189. (4) A devise of 
property for purpose of sale creates 
a testamentary trust in case execu- 
tors or trustees are required te estab- 
lish trust from proceeds and enforce 
contributions. Bane y. Bane, 246 Ill. 
App. 229. (5) A will which under 
item 1 gave the testator’s wife a ure 


235 S.W.. 
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ete.,?° or distribute.°7 


executor eo nomine.°®® 
executors may take beneficially.* 


interest in certain property subject 
“to the trust as set forth, and created 
by item two of this will,” and which 
in item 2 appointed the widow execu- 
trix and trustee and made express 
provisions for the sale of the property 
and the reinvestment of the income, 
made the widow a trustee rather 
than a life tenant of the _ estate. 
Mathews v. Mathews, 95 So. 270, 209 
Ala. 69. 


[b] In New York (1) although an 
express trust to sell realty for the 
benefit of the legatees may be created 
under Real Prop. L. § 96 subd 2, a 
mere devise for such purpose cannot 
create a trust as by reason of § 97 
no estate can vest in the executor. 
Brooklyn Trust Co. y. Kernan, 177 
N.Y.S. 717, 108 Mise. 452 [aff 180 N. 
Y.S. 931, 190 App.Div. 959 (provision 
valid merely as a power). (2) That 
a power of sale was given an execu- 
tor eo nomine is not conclusive on the 
question whether it was coupled with 
a trust, where no “trustee” was men- 
tioned in the will. Burtis v. Trow- 
bridge, 126 N.Y.S. 1101, 142 App.Div. 
449. (3) A will provided that the 
executors named should, as soon after 
the testator’s death as convenient, 
“sell and dispose of all my property, 
both real and personal, and convert 
the same into money, and after pay- 
ing from the proceeds and avails 
thereof all my just debts . . the 
remainder of said proceeds and avails 
I give and bequeath to my children,” 
and further authorized the executors 
to execute such deeds as might be 
necessary to effectuate the will, and 
to sell and convey: the real estate on 
such terms of credit and take such 
securities for the price as_ they 
deemed best. Real Prop. L. (Consol. 
L. [1909] ¢ 50) § 96, authorizes an ex- 
press trust to be created, first, to sell 
realty for creditors, second, to sell 
mortgaged or leased realty for the 
benefit of legatees or to satisfy any 
charge thereon, third, to receive the 
rents and profits of realty and apply 
them to the use of any person for 
life, and fourth, to receive and accu- 
mulate such rents and profits for the 
purposes prescribed by law; and § 97 
provides that a devise of realty to 
an executor for purposes of sale or 
mortgage, where he is not also em- 
powered to receive the rents and prof- 
its, shall not vest any estate in him 
but the trust shall be valid as a pow- 
er, and the realty shall descend to the 
heirs or pass to the devisees. It was 
held that the will did not give the fee 
of the realty to the executors under an 
express trust, but merely gave them 
a power to sell, leaving the fee to pass 
to the heirs or devisees subject to 
the power. Stevens v. Fogle, 130 N. 
YS. 1082, °73 Mise. 417. (4) A will 
giving residue to executors, with di- 
rections to sell and divide proceeds 
among the testator’s nephews, vested 
no title in executors, and created no 
trust, within Real Prop. L. §§ 96, 97. 
Safford v. Burke, 223 N.Y.S. 626, 130 
Misc. 12. 


Trust not created.—Bennalack v. 
Richards, 48 P. 622, 116 Cal. 405; Hunt 
v. Alexander, 45 N.Y.S. 814, 19 App. 
Div. 76. , 


Where the intention to create 
a trust is lacking, however, none can be implied from 
authority or directions given to the executor.°* A 
direction to an executor to divide and distribute ac- 
cording to his best Judgment does not create a trust 
based solely on the fact that the direction was to an 
Where the will so intends, the 
There is no pre- 
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is created.® 


96. Ala.—Gurley y. Bushnell, 76 
So. 324, 200 Ala. 408 [cit Cyc]. 


Cal.—In re Ingram’s Estate, 285 P. 
865, 104 Cal.App. 1. 


Mass.—Carson y. Carson, 6 Allen 
397; Reed v. Head, 6 Allen 174. 


Mich.—Dean v. Mumford, 61 N.W. 
7, 102 Mich. 510. 


Mo.—Marshall v. Myers, 
927, 96 Mo.App. 648. 


Wako lee srt v Hardy, 3 .N.H: 


10) {SOW 
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N.Y.-—In re Coleman’s Hstate, 257 
N.Y.S. 831, 143 Mise. 601; In re Kunz’ 
Hstate, 249 N.Y.S. 446, 139 Misc. 869; 
U. S. Trust Co. v. Maresi, 68 N.Y.S. 
918, 33 Misc. 539. 


Pa.—Ross’s Estate, 18 Pa.Dist. 831; 
Gerber’s Hstate, 15 Pa.Dist. 581; In 
re Lutz’s Hstate, 12 Lanc.Bar 164. 


R.I.—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441. 


Man.—Re Walton, 20 Man. 686. 


[a] Tustrations.—(1) A direction 
to executors to expend certain sums 
from time to time in their discretion 
for the expense of masses for the re- 
pose of the souls of the testatrix and 
her parents requires possession by 
the executors of the sum directed to 
be expended; and hence a gift to such 
executors in trust of such sum must 
be implied. Downing v. Marshall, 23 
N.Y. 3866, 80 Am.D. 290, 23 How.Pr. 
4; Close v. Farmers’ L. & T. Co., 106 
N.Y.S. 329, 121 App.Div. 528 [aff 87 
N.E. 1005, 195 N.Y. 92, 14.Prob.Rep. 
Ann, 160]; Matter of Schneider’s Es- 
tate, 24 N.Y.S. 540, 71 Hun 62; Matter 
of Eppig’s Hstate, 118 N.Y.S. 683, 63 
Mise?) 613.07 Mills); Surr, 202.5 i@) 
Where the will authorized payment 
of certain annuities by the executors, 
for which it was necessary that they 
should have a trust estate in the prop- 
erty, a trust will be implied. Wright 
v. Mercein, 69 N.Y.S. 936) 34 Misc. 
414; 'U. S. Trust Co. v. Maresi, 68 N. 
Y.S. 913, 88 Mise. 539. (3) Where 
personal property is given to execu- 
tors to apply the income to the use 
of a party having a life estate with 
remainder over, the executor will hold 
a8 Brees aaa Carson vy. Carson, 6 Al- 
en é 


97. Mass.—Minot y. Parker, 75 N. 
H. 149, 189 Mass. 176, 11 Prob.Rep. 
Ann. 188. 5 


N.Y.—McGuire v. MeGuire, 80 N.Y. 
S. 497, 80 App.Div. 638; Hubbard v. 
Housley, 59 N.Y.S. 392, 48 App.Div. 
129 [aff 58 N.Y.S. 432, 27 Mise. 276, 
and aff 55 N.E. 1096, 160 N.Y. 688]; 
Tilden v. Greene, 7 N.Y.S. 382, 54 Hun 
231 [aff 28 N.E. 880, 180 N.Y. 29, 27 
Am.S.R. 487, 14 L.R.A. 33]; Sicker v. 
Sicker, 53 N.Y.S. 106, 23 Misc. 737. 


Pa.—In re King’s Estate, 59 A. 1106, 
210 Pa. 485; McCurdy’s Appeal, 16 
A. 626, 124 Pa. 99, 10 Am.S.R. 575, 23 
Wkly.N.C. 226. .See Dulles’ Estate, 15 
Pa.Dist. 518. 


R.I.—Belcher y. Branch, 11 R.I. 226. 


Wis.—-Scott v. West, 24 N.W. 161, 
25 N.W. 18, 638 Wis. 529. 


98. Brooklyn Trust Co. v. Kernan, 


Ve 
¢ a | 


[§ 1850 


sumption that a bequest to an executor, as such, is 
in trust,” although it is a matter to be considered in 
construing the will.* 
a clear direction or choice is given to act or not to 
act,* especially where the prior disposition imports 
an absolute or uncontrollable ownership.°® 
where the direction given is not obligatory no trust 
Where an absolute discretion is con- 


A trust is not created where 


Likewise 


177 N.Y.S. 717, 108 Misc. 452 [aff 180 
N-Y.S. 981,190 App. Div. 1959]; 7 inere 
Hazelton, +137 “NUYS. (937%,. 77 (Mise; 
419, 9 Mills Surr. 402; Baker v. Alex- 
ander, 156 N.E. 223, 24 Ohio App. 117; 
Beckham y. Beckham, (Tex.Commn. 
App.) 227 S.W. 940 [mod (Civ.App.) 
202) SOW. 517]. 


[a] Thus where a testator direct- 
ed the executors to sell all or any 
part of his estate, real or personal, 
at the best prices obtainable, and on 
such terms as they deemed expedient, 
and, after a legacy to his wife, de- 
vised and bequeathed the residue of 
the estate in equal shares to his three 
children, but directed the shares of 
two who were infants to be invested 
as soon after his decease as practica- 
ble, in certain bonds, one third of the 
lands passed under the will to the eld- 
est child, unimpaired by any lan- 
guage therein and only affected by the 
power of sale. In re Hazelton, 137 N, 
Y:S. 937,°%7 Mise. 419, 


[b] Direction not to sell.—A resid- 
uary clause conveying realty to named 
devisees,. read in connection with a 
clause directing the executor not to 
close administration of the estate for 
four years, but permitting sale there- 
after, is not intended to create a trust 
in the executor. Baker vy. Alexander, 
156 \N.E. 223, 24 Ohio App. 117. 


[c] Power to receive and distrib- 
ute rent.—Brooklyn Trust Co. v. Ker- 
nan, 177 N.Y.S. 71/, 108 Mise. 452 [aff 
180 N.Y.S. 931, 190 App.Div. 959]. 


99. Harvey v. Griggs, 111 A. 437, 
12 Del.Ch.: 232; In re Megrue’s Es- 
tate/ 237 N.Y.S. 523, 135 Mise. iv. 


1. Henderson v. Henderson, 97 So. 
353, 210 Ala. 73; Ralston v. Telfair, 17 
NRC. 255s 


[a] Thus (1) Where by a will the 
residue of the testator’s estate after 
payment of debts and legacies was 
given to the executors, “to be dis- 
posed of as my executors think prop- 
er,’ the executors took beneficially, 
discharged of any trust for the next 
of kin. Ralston yv. Telfair, 17 N.C. 255. 
(2) Under a will giving property 
equally to wife and children other 
than J and to trustees for J, and pro- 
viding for keeping real estate to- 
gether, renting or leasing it out, and 
dividing proceeds, and also pro- 
ceeds of personal property, the wife 
and children, other than J, were held 
to take their interests free from trust. 
Henderson vy. Henderson, 97 So. 353, 
210 Ala. 73. 


2. Gilman y. Gilman, 122 A. 386, 
99 Conn, 598 (reviewing and consider- 
ing authorities). 


3. Gilman y. Gilman, supra. 


4 Harvey v. Griggs, 111 A. 487, 
12 Del.Ch. 232. me 


5. Harvey v. Griggs, supra. 


6. In re MacMartin’s Estate, 229 
P. 530, 181 Wash. 192, 


[a] For example where a _ will 
made an absolute gift of estate to the 
executrix to be distributed according 
to a written memorandum and pro- 
vided that the* executrix was not 
accountable to any person, that the 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ferred on the trustee to pay or not to pay, the at- 
tempt to create a trust must fail.’ 
hand, if, coupled with the discretion conferred, there 
are such directions or indications as would enable 
the court to enforce the trust if the trustee fails or 
refuses arbitrarily to act, the trust created is valid.’ 
That the testator trusted his wife some time to 
make a distribution of his property does not pre- 
vent a bequest thereof to her from being an abso- 
lute gift rather tha a trust.° Where there is noth- 
ing more than a naked power of appointment cou- 


On the other Trust’ power. 


of Others.!? 


ferred by the will, there is nothing on which a trust 


grant was absolute and unconditional, 
that she should use her own judgment 
in making distribution, “if any,” but 
no directions for distribution were 
left, the gift was absolute and free 
from any trust. In re MacMartin’s 
Estate, 229 P. 530, 181 Wash. 192. 


7. In re Robinson’s Will, 129 N.Y. 
S. 1020, 71 Mise. 87, 7 Mills Surr. 51 
{mod on other grounds 130 N.Y.S. 259, 
145 App.Div. 925 (mod on_ other 
grounds 96 N.E. 925, 203 N.Y. 380, 
37 L.R.A.N.S. 1023) ]. 


8. In re Robinson’s Will, 130 N.Y. 
S. 259, 145 App.Div. 925 [mod on other 
grounds 96 N.E. 925, 203 N.Y. 350, 37 
L.R:A.N.S. 1023]. 


9. Holler v. Amodt, 153 N.W. 465, 
SiN OH 1, 


10. Fontain v. Ravenel, 17 How. 
(U.S.) 369, 15 L.Ed. 80; Dinwiddie v. 
Metzger, 45 App.D.C. 310 [cert den 37 
SiC 1 5242 0US7 631, O17 Ei nd) 25304). 


[a] MIllustration.—Where a testa- 
trix left her real and personal estate 
to her husband for life, with remain- 
der over to some charity in memory 
of her parents, and directed that, if 
she should not determine the nature 
of the charity during her life, her 
executors should do so, and further 
directed the executors to purchase an 
outstanding one-half interest in cer- 
tain real estate in which she owned 
the other one-half interest, such real 
estate to go to the same charity, it 
was held that the will created no trust 
which a court of equity could enforce. 
Dinwiddie v. Metzger, 45 App.D.C. 310 
[cert den 37 S.Ct. 15, 242 U.S. 6381, 
61 L.Ed. 537]. 


11. Haug v. Schumacher, 60 N.E. 
245, 166 N.Y. 506; Steinway v. Stein- 
way, 57 N.E. 312, 163 N.Y. 183, 5 Prob. 
Rep.ann. 599; Forster v. Winfield, 37 
N.E. 111, 142 N.Y. 327; Henderson v. 
Henderson, 20 N.E. 814, 113 N.Y. 1; 
New York Mut. L. Ins. Co. v. Ship- 
man, 15 N.E. 58, 108 N.Y. 19; Tucker 
v. Tucker, 5 N.Y. 408, 10 N.Y.Leg.Obs. 
67 [aff 5 Barb. 99]; Preston vy. Howk, 
37 N.Y.S. 1079, 3 App.Div. 43 [aff 
49 N.E. 1108, 154 N.Y. 734]; Matter of 
Spears, 35 N.Y.S. 35, 89 Hun 49 [aff 
32 N.Y.S. 819, 10 Mise. 635, 1 Gibb. 
Surr. 205]; Dunshee v. Goldbacher, 
56 Barb. (N.Y.) 579, 8 Abb.Pr.N.S. 
439; Horndorf v. Horndorf, 34 N.Y.S. 
560, 13 Misc. 343. 


Powers in trust see infra § 1928. 


12. Precatory words as creating or 
not creating trust see supra §§ 13832, 
18338. 


13,» UaS:—Stanley:v.) Colt, 6 iwall: 
119, 18 L.Ed. 502. 


Ala.—Mathews v. Mathews, 95 So. 
270, 209 Ala. 69; Gurley v. Bushnell, 
76 So. 324, 200 Ala. 408 [cit Cyc]. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Ill.—Sheley v. Sheley, 111 N.E. 591, 
272 Ill. 95; Meily v. Knox, 110 N.E. 
56, 269 Ill. 463 [aff 191 Ill.App. 126]; 
Orr. v. Yates, 70 N.E. 731, 209 I11, 


222; Abend v. McKendree College En- 
Powriene Fund, 50 N.E. 1052, 174 Ill. 


Ind.—Geisel’s Estate v. Landwehr, 
88 N.E. 105, 526, 43 Ind.App. 724. 


Ky.—Curd v, Field, 45 S.W. 92, 1038 
Ky. 293, 19 Ky.L. 2016, 3 Prob.Rep. 
Ann. 50. 


Me.—Bunker v. Bunker, 154 A. 73, 
130 Me. 103; Edwards y. Packard, 149 
A. 623, 129 Me. 74. 


Md.—McClernan v. McClernan, 
A. 908, 73 Md. 283. 


Mass.—Robinson y. Cogswell, 78 N. 
E. 389, 192 Mass. 79. 


Minn.—In re Shanahan’s Estate, 
92 N.W. 948, 88 Minn. 202. 


Mo.—Noreum vy. D’Gnch & Ring- 
ling; 17 Mo. 93: 


N.J.—In re Thurston, 145 A. 110, 
104 N.J.Eq. 395; Kidder’s Ex’rs v. 
Kidder, (Cno.) 56 A. 154. 


N.Y.—Matter of Denton, 6 N.E. 299, 
102 N.Y. 200; Matter of Hutchinson, 
10 N.Y.St. 10, 45 Hun 590; In re Gor- 
ra’s Will, 236 N.Y.S. 709, 185 Misc. 93; 
Erdman v. Meyer, 102 N.Y.S. 197, 52 
Mise. 256; Wright vy. Mercein, 69 N. 
Y.S. 936, 34 Misc. 414; Mullins v. Mul- 
lins, 33 N.Y.S. 430, 11 Misc. 463. 


N.C.—Ladies’ Benev. Soe. v. Orrell, 
142 S.E. 493, 195 N.C. 405; Teague v. 
Current, 122 S.H. 10, 187 N.C. 483; 
Deans v. Gay, 43 S.E. 648, 132 N.C. 
227; Crudup v. Holding, 24 S.E. 7, 
LUSIINE CS 2212126 


Pa.—Ross’s Estate, 18 Pa.Dist. 831; 
Geiger’s Estate, 9 Pa.Dist. 457, 24 
Pa.Co. 238; Cotton’s Estate, 6 Pa. 
Dist. 44, 19 Pa.Co. 247; Elmslie’s Es- 
tate, 25 Pa.Co. 447. 


Tenn.—Stratton vy. 
A.) 62 S.W. 636. 


Tex.—Dulin v. Moore, 70 S.W. 742, 
96 ‘Tex. 135 [rev (Civ.App.) 69 S.W. 
94]; Paton v. Baugh, (Civ.App.) 265 
S.-W. 250. 
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McKinnie, (Ch. 


W.Va.—Dearing v. Selvey, 40 S.E. 
478, 50 W.Va. 4. 
Wis.—Holmes v. Walter, 95 N.W. 


880, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. 


Ont.—Re Hammond, 51 Ont.L. 149, 
68 Dom.L.R. 590. 


[a] Illustrations.—(1) Where a 
testator in explicit terms first makes 
a bequest of a sum of money to a 
beneficiary and then directs that out 
of that sum there shall be paid a 
specified part to another beneficiary 
on his coming of age, the legatee first 
named holds the portion specified in 
trust for the other beneficiary during 
his minority to pay him the sum spec- 
ified on his arrival at majority. Mat- 
ter of Denton, 6 N.E. 299, 102 N.Y. 
200. (2) A will containing a clause 
that income in case of wife’s death 
be used by church stewards in de- 
fraying expenses of charitable insti- 
tution createda trust. Ladies’ Benev. 


ean be fastened.! ; 


In some jurisdictions a trust es- 


tate in an executor will not be implied, when the 
duties imposed on the executor by the will can be 
executed under a trust power.'! 


[§ 1851] (3) Authority or Direction for Benefit 
Trusts are ordinarily created, without 
creation in express terms, by expressions giving di- 
rections to manage, dispose of, or distribute prop- 
erty for the benefit of others,!® as where directions 


Soc. v. Orrell, 142 S.E. 493, 195 N.C. 
405. (8) Under the devise, “I give to 
my beloved wife . all my prop- 
erty of every description, to keep and 
hold together for her use and the use 
of my children, after my just debts 
are paid,’ the devisee holds the estate 
as trustee for her own use and the use 
of the children, without power to sell 
or convey any estate. Crudup , v. 
Holding, 24 S.E. 7, 118 N.C. 222. But 
see Stikeleather vy. Stikeleather, 6 S. 
E. 69, 100 N.C. 89 (holding that a di- 
rection that real estate be kept to- 
gether for the benefit of daughters 
did not create a trust, but gave the 
daughters the exclusive right to the 
use and benefit of the property). 
(4) When an estate is devised to one 
with a power of disposing of it abso- 
lutely for the benefit of the heir, no 
express estate for life being limited 
to the devisee, he takes an estate in 
fee on trust, and the fee will pass by 
his conveyance. Norcum y. D’Cinch 
&/ Ringling, 17 Mo. 98. (5) Where 
the testator bequeathed five hundred 
dollars for masses, one thousand dol- 
lars to the bishop of Little Rock or 
his successors for the education of 
priests, and the residue of his estate 
to the bishop of Winona or his succes- 
sors for the education of priests, the 
bequests were not direct gifts to the 
several legatees, but gifts in trust for 
the purposes named. In re Shanahan’s 
Estate, 92 N.W. 948, 88 Minn. 202. (6) 
Where the testator bequeathed all the 
residue of his estate to his wife, fol- 
lowed by a clause directing that she 
pay claimant, ‘an adopted daughter,” 
five hundred dollars when she arrived 
at the age of twenty-one, provided 
that she should be good and kind to 
the wife, otherwise not, and the wid- 
ow after her husband’s death recog- 
nized claimant’s legacy by promising 
to pay it, she took her husband’s land 
charged with a continuing trust for 
the payment of claimant’s legacy. 
Geisel’s Estate v. Landwehr, 88 N.B. 
105, 526, 43 Ind.App. 724. (7) A de- 
vise or bequest on condition of mak- 
ing payment to third persons is usu- 
ally equivalent to a devise or bequest 
ona trust. Prince v. Barrow, 48 S.E. 
412, 120 Ga. 810, 9 Prob.Rep.Ann. 611. 
(8) Under a will expressing the tes- 
tator’s desire that his wife “have 
charge of all my estate to do as she 
pleases with—use so much as she 
needs” and “make such disposition 
as is best for her welfare,” and de- 
vising the remainder at her death to 
the testator’s sisters, or, “if either 
or neither of them is living then to 
their children or heirs of their bod- 
ies,” the devise to the widow was not 
a fee simple or mere life estate, but in 
tTrUStl- LOr the purposes named. 
Teasue vy. \Current, 122 ssub.e 1Osmeler 
N.C. 483. 


[b] Direction (1) that one is to 
hold for (Stratton v. McKinnie, 
(Tenn.Ch.A.) 62 S.W. 636) (2) or for 
the benefit of another (Kidder’s Ex'rs 
v. Kidder, (N.J.Ch.) 56 A. 154; Deans 
V. UGay, 943 8... 643) .182) N.G.e22re 
Geiger’s Estate, 9 Pa.Dist. 457, 24 Pa. 
Co. 288; Dearing v. Selvey, 40 S.E, 
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are given to invest,’ to sell'® and distribute,t® to | tor’s business.*® 


receive and disburse income,’ or to continue testa- 


478, 50 W.Va. 4. But see Hughes v. 
Fitzgerald, 60 A. 694, 78 Conn. 4, 10 
Prob.Rep.Ann. 644), may create a 
trust. 


{[c] Provision of will creating 
trust that trustee may turn property 
over to beneficiary for such period as 
he may see fit, he ceasing to be liable 
for the rents during such period, is 
not contrary to the idea of a trust, 
but simply vests in him-a discretion 
not inconsistent with his duties as 


trustee. Orr v. Yates, 70 N.E. 731, 
209 Ill. 222. 
{d] For benefit of insane person.— 


Abend v. McKendree College Endow- 
ment Fund, 50 N.E. 1052, 174 Ill. 96. 


fe] Power coupled with express 
injunction of trust.—McClernan v. 
McClernan, 20 A. 908, 73 Md. 283. 


{f] Equitable obligation resting 
on beneficiary by reason of confidence 
imposed by the testatrix constituted a 
“trust.” Hdwards v. Packard, 149 A. 
623, 129 Me. 74. 


{g] Absolute control.—A will giv- 
ing the testator’s wife absolute con- 
trol over her own and son’s share 
until the latter became of age was 
held to make the wife trustee of the 
son’s half during minority. In re 
Gorra’s Will, 236 N.Y.S. 709, 135 Misc. 
93: 


14. U.S.—In re L’Hommedieu, 138 
F. 606 [mod and aff 146 F. 708, 77 C. 
C.A. 134]. 


Mass.—Old Colony Trust Co. v. 
Jackson,’'137 N.E. 874, 243 Mass. 543; 
Humphreys v. Wilton, 57 N:BE. 690, 
176 Mass. 451; Boston Safe-Deposit, 
ete., Co. vy. Mixter, 15 N.E. 141, 146 
Mass. 100. 


Mich.—MacKenzie v. Union Guardi- 
an Trust Co., 247 N.W. 914, 262 Mich. 
563. 


Neb.—Schick v. Whitcomb, 94 N.W. 
1023, 68 Neb. 784. 


N.Y.—In re Wilkin, 75 N.E. 1105, 
183 N.Y. 104; Maitland v. Baldwin, 24 
N.Y.S: 29, 70. Hun 267; Matter .of 
Hutchinson, 10 N.Y.St. 10, 45 Hun 590; 
In re Johnson’s Estate, 233 N.Y.S. 
414, 133 Misc. 566; In re Smith’s Es- 
tate, 218 N.Y.S. 239, 128. Mise. 96; 
Matter of Kottmeier, 53 N.Y.S. 392, 24 
Misc. 58, 2 Gibb.Surr. 493. 


Ohio.—Robbins y. Smith, 27 Ohio 
Cir-Ct. 91 faff.73 N.B. 1051, 72 Ohio 
St. 1]. 


Pa.—In re Brownfield’s HBstate, 44 
A. 247, 193 Pa. 163; Craige’s Estate, 
12 Phila. 163. 


[a] Rule applied.—(1) A will mak- 
ing bequests to the testator’s sister 
and niece and their heirs, and provid- 
ing that the principal sum should be 
invested by a trustee and the income 
pair to the donees or their heirs, cre- 
ated a valid trust for the benefit of 
the persons named during their lives. 
Old Colony Trust Co. v. Jackson, 137 
N.E. 874, 243 Mass. 543. (2) A will 
bequeathing fifty thousand dollars) to 
the legatee and directing the execu- 
tor to keep such sum invested and 
pay the legatee ten thousand dollars 
annually was held to create a trust. 
MacKenzie vy. Union Guardian Trust 
Co., 247 N.W. 914, 262 Mich. 563. (3) 
A. will giving money to daughter, with 
direction that her father should in- 
vest it for her, was held to make the 
father trustee for the daughter. In 
re Johnson’s Estate, 233 N.Y.S. 414, 
133 Mise. 566. (4) A will directing 
division of remainder after life estate 


between surviving children, share of 
one son to be invested and income 
only paid to son, was held to create 
a valid trust for the son. In’ re 


Smith's Hstate, 218 N.Y.S: 239, 128 
Misc. 96. 
15. Ill—Meily v. Knox, 110 N.E. 


56, 269 Ill. 463 [Laff 191 Ill.App. 126]; 
Olcott v. Tope, 72 N.E. 751, 213 M11. 
124 [aff 115 Ill.App. 121]. 


N.J.—Stewart vy. Stewart, 47 A. 633, 
61 N.J.Eq. 25. 


N.Y.—Kelly v. Hoey, 55 N.Y.S. 94, 
35 App.Div. 273; Matter of Freel, 99 
N.Y.S. 505, 49 Mise. 380, 5 Mills Surr. 
262; Matter of  Chase’s Estate, 83 N. 
Y.S. 62, 40 Misc. 616, 3 Mills Surr. 567. 


Ohio.—Francis v. Anthony, (App.) 
187 N.E. 782. 


R.I.—Jones y. East Greenwich Prob. 
CURD AS SSis 25) Ri s6d. 


Va.—Davis v. Christian, 15 Gratt. 
(iG Via’, ed 


_ Ont.—Kennedy v. Suydam, 36 Ont. 
TS 52 RvOe Ont WAN. 505 


[a] Not mere power in trust.— 
Russell v. Hilton, 67 N.E. 1089, 175 N. 
Xs Cab ate den 68 N.E. 1124, 176 N. 
¥, 560)% 


16. Ga.—Freeman vy. Brown, 41 S. 
BE. 385, 115) Ga. 23: 


Tll.—Meily v. Knox, 110 N.E. 56, 269 
Ill. 463 [aff 191 Ill.App. 126]; Jones 
v. Jones, 15 N.E. 751, 124 Ill. 254. 


Ind,—Haskett v. Alexander, 34 N. 
HE. 325, 134 Ind. 5438; Elliott v. El- 
fee 20 N.E. 264, 117 Ind. 380, 10 Am. 
wR. 54. 


3 Ky.—Burgin y. Chenault, 9 B.Mon. 
85. 


Fa ea ea Fo v. Wrightson, 60 Md. 


Mo.—Marshall v. Myers, 
927, 96 Mo.App. 643. 


Neb.—Schick v. Whitcomb, 94 N.W. 
1023, 68 Neb. 784. 


N.H.—Merrill v. American Baptist 
Missionary Union, 62 A. 647, 73 N.H. 
4043 DAR AN.S. L143, 112" AmmitSaRs 
632, 6 Ann.Cas. 646. 


N.J.—Kidder’s: Ex’rs 
(CORY HG Calne S 


N.Y.—Collister -v. Fassitt, 57 N.E. 
490, 163 N.Y. 281, 79 Am.S.R. 586 [re- 
arenden™ bi NI 1107, 163 NoYes GlOd: 
McGuire v. McGuire, 80 N.Y.S. 497, 
80 App.Div. 63; Hubbard v. Housley, 
59 N.Y.S. 392, 43 App.Div. 129 [aff 55 
N.E. 1096, 160 N.Y. 688]; Felter v. 
Ackerson,; 55: N. Y.-S.) %..35, App. Diy- 
282; Russell v. Hilton, 76 N.Y.S. 233, 
87 Misc. 642 [mod 80 N.Y.S. 563, 80 
App.Div. 178 (aff 67 N.E. 1089, 175 N. 
Y. 525 [rearg den 68 N.E. 1124, 176 
N.Y. 560])]; Thompson vy. Remsen, 67 
N.Y.S. 307, 32 Mise. 552 [rev on other 
grounds 69 N.Y.S. 223, 58 App.Div. 
439) Cathi6d INGE. eLt3b, G9) IN. Ya wot alls 
Staples v. Hawes, 53 N.Y.S. 860, 24 
Mise. 475 [aff 57 N.Y.S. 452, 39 App. 
Div. 548). 


N.C.—Young yv. Young, 68 N.C. 309; 
Green v. Collins, 28 N.C. 139. 


70 S.W. 


v. Kidder, 


Ohio.—Francis vy. Anthony, (App.) 
187 N.E. 782. 
Pa.—Maus v. Maus, 80 Pa. 194; 


Hooven’s Hstate, 15 Montg.Co. 200. 


{a]J\ Illustrations.—(1) Trust for 
the children created by bequest of one 
thousand dollars to be divided equal- 
ly between the legatee’s children. 
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A direction to divide and distribute 


an estate does not create a trust if there be no in- 


Freeman v. Brown, 41 S.E. 385, 115 
Ga. 23. (2) A devise to H, ‘provided, 
That when the said H sells or dis- 
poses of said realty she may pay to A, 
or her guardian, out of the proceeds 
of said sale, the sum of one thousand 
dollars,’ is sufficient to create a trust 
in favor of A. Haskett v. Alexander, 
340N.B.g325; ) 1 Ind. 543. (3) A 
devise to the testator’s wife of all his 
property, “that she may dispose of 
the same as she may think best for 
herself and my children,’ and “to 
have and use as she may think best 
and proper for herself and my chil- 
dren,” creates a trust in the devisee 
for the benefit of herself and chil- 
dren. Elliott v. Elliott, 20 N.E. 264, 
117 Ind- 380, 10. Am.S.R:~ 54: (4) 
Where land is devised to be sold, and 
the proceeds: to be paid to certain 
devisees, the title vests in the heirs 
at law in trust for the devisees. 
Burgin v. Chenault, 9 B.Mon. (Ky.) 
285; Merrill v. American Baptist Mis- 
sionary Union, 62 A. 647, 73 N.H. 414, 
111 Am.S.R. 632, 3 LL.R.A.N.S. 1143, 6 
Ann.Cas. 646. 


17. Sheley v. Sheley, 111 N.E. 591, 
272 Ill. 95; Wells v. Williams, 136 
Mass. 333; Spitzer v. Spitzer, 56 N.Y. 
S. 470, 38 App.Div. 436; In re Ken- 
ny’s Will, 220 N.Y.S. 188, 128 Misc. 
553; Brown’s BHstate, 27 Pittsb.Leg. 
JONES. Pao e2s. 


[a] Illustrations.—(1) A will pro- 
viding that the share of one devisee 
“shall be kept by [another devisee] 
as custodian of his share until he is 
sixty-five years old, the said [other 
devisee] giving bond that he will pay 
to said [devisee] legal interest semi- 
annually for his support,’ is not so 
vague as to be void, but will be 
construed as creating a trust for the 
benefit of the devisee. Sheley  v. 
Sheley, 111 N.EY 591, 272) Pil" 95.8 (2) 
A bequest “to A in trust neverthe- 
less as hereinafter provided,’ with 
a subsequent provision that B should 
take care of all the property and 
pay certain profits to A, gives the 
property to B in trust for A. Wells 
v. Williams, 136 Mass. 333. (3) A 
direction that, if homestead pass- 
ed to nephew, trustee pay income of 
specified sum to nephew for life, was 
held to create a trust. In re Kenny’s 
Will, 220 N.Y.S. 188, 128 Misc. 553. 


18. Covington y. Covington, 245 S. 
W. 275, 196 Ky. 667; Ferry v. Laible, 
31 N.J.Eq. 566 [rev on other grounds 
32. N.J.Eq. 791]; In re Ludlow’s Es- 
tate, 129 A. 429; 3 N.J.Mise. 568; Thorn 
v. De Breteuil, 83 N.Y.S. 849, 86 App. 
Div. 405 [mod on other grounds 71 N. 
E. 470, 179 N.Y. 64]. But see Bennett 
v. Rhodes, 58 Md. 78 (where a provi- 
sion for the continuance in business 
by A. and B was held to be a loan to 
them and not a trust). 


ta] MIlustrations.—(1) A will 
which gave the testator’s grandson 
use and right to conduct and carry on 
business, and provided for disposi- 
tion of income and for sale in certain 
contingencies, was held not to make 
absolute gift of business to grandson, 
Subject to charges specified, but to 
impose a trust on the property. In 
re Ludlow’s Estate, 129 A. 429, 3 N.J. 
Mise. 568. (2) A will granting to the 
testator’s wife a life estate in his 
property and declaring further “I de- 
sire her to continue my business 
- . . and not to selk my Drowning 
Creek Farm,” was held to create the 
widow a trustee for the conduct of 
the business. Covington y. Coving- 
ton, 245 S.W. 275, 196 Ky. 667. 


’ For later cases, developments and changes in the law see Annotations, same title and section number, 
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dication at all as to who the beneficiaries are to be,*? 
or as to the purpose to be accomplished.?° This is 
certainly true where the direction to divide and dis- 
tribute is left to the judgment and discretion of the 
persons to whom the direction is given.?4_ A mere 
privilege or diseretion as to disposal given the ben- 
eficiary is insufficient,?? as is also the case where a 
suggestion is made in the will for the establishment 
of a fund by the devisees, the income of which is to be 
used in whatever manner the devisees deem best.”* 
Under a wil] devising property to trustees to sell 
and pay the proceeds to the trustees of a college in 
another state, to be held in one fund and used for 
such purposes as the trustees might deem best, the 
trustees took absolutely and not in trust, the accept- 
ance of the direction as to disposition by the col- 
lege not being made a condition of the gift.24 A 
mere direction that certain funds, given to specified 
devisees, be placed in a bank in trust, the devisees 
to have the use of it during their lifetime, and if 
necessary a sufficient amount to pay for their last 
sickness and funeral expenses is not sufficient to 
create a trust.25 A devise of real estate with a bare 
direction to pay money to a named person does not 
26. 


19. Harvey v. Griggs, 111 A. 437, 


WILLS 


Morgan v. Morgan, 123 A. 185, 
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raise a trust against the devisee.*® <A bequest di- 
recting the payment of income from specified funds 
to be deposited in a certain bank to a designated 
person during his natural life, and the principal 
to other legatees thereafter, raised a trust in favor 
of the former with the bank as trustee.27 A bequest 
to one for life, “with remainder as he shall by deed 
or will and in his sole discretion appoint amongst” 
certain named persons, creates a trust by implica 
tion, in default of appointment, for such of those 
persons as survive the testator, whether they sur- 
vive the life tenant or not.” 


{§ 1852] f. Trusts Not Appearing in Will?°— 
(1) In General. As a general rule, but subject to 
exceptions in some jurisdictions,*° where the testa- 
tor makes an absolute devise or bequest, his inten- 
tion, not set forth in the will, that the devisee or 
legatee should hold the property in trust for others 
cannot be established by extrinsic evidence or en- 
forced,?+ since the statute requires wills to be in 
writing. 82 Thus mere oral instructions or directions 
to the beneficiary, unaccompanied by any promise by 
the latter,?> are insufficient to create a binding 
trust,?4 even though they are referred to in the 


a will, subsequently executed, that 


12 Del.Ch. 232. 


Certainty of designation see supra 
§ 1835. 


Necessity of designation of benefi- 
ciary see supra § 1828. 


20. Harvey v. Griggs, supra. 
21. Harvey v. Griggs, supra. 


[a] Reason for rule.—‘No trust is 
created unless some beneficial interest 
is stated or some object or purpose is 
designated.” Harvey v. Griggs, 111 
AY 487. 438,512 DekiCh! 232. 


22. Cal.—In re Glass’ Estate, Myr. 
Prob. 213. 


Conn.—Harper v. Phelps, 21 Conn. 
257. 


Iowa.—Bulfer v. Willigrod, 33 N.W. 
136, 71 Iowa 620. 


Mass.—Taft v. Taft, 130 Mass. 461. 


N.Y.—In re Fritsch, 142 N.Y.S. 555, 
80 Misc. 385, 10 Mills Surr. 250. 


23. Hasbrouck vy. Knoblauch, 112 
N.Y.S. 159, 59 Misc. 99 [mod on other 
grounds 114 N.Y.S. 949, 1380 App.Div. 

‘te 


3 


{a Tllustration.—The testator de- 
vised his estate to his wife for life, 
the remainder to his executors in 
trust to invest a certain part thereof, 
the income to be paid the testator’s 
daughter for life, and on her death 
Ww ithout issue the principal to be paid 
to a college, to be invested in one 
fund, known as the ‘“B. Fund,’ and 
the income to be applied as the trus- 
tees of the college might deem the 
best. It was held not to create a 
trust, and a suggestion that the gift 
should be kept in a fund known as 


the “B. Fund” did not qualify the 
absolute gift. Hasbrouck v. Knob- 
Jauch, eileen. ws. 159.0 59) Mise2999 


[mod on other grounds TTA EENSYCS: 
949, 130 App.Div. 378]. 


24. Hasbrouck v. Bookstaver, 
N.Y.S. 949, 130 App.Div. 378. 


25. Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. 


[a] There is nothing to indicate 
that the testator intended to vest le- 
gal title in one for the benefit of an- 
other. Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. 


114 


14 Del.Ch. 171. 


Devise subject to charge or burden 
as not creating trust see supra § 1842. 


27. Cole v. Oxford Sav. Bank & 
Trust Co., 120 S.E. 54, 186 N.C. 514. 


28. In re Walford, 55' Sol.J. 384. 


29. Extrinsic evidence to aid in 
construction see supra §§ 1172-1189. 


Necessity of complete declaration 
in will see supra § 1841. 


30. See infra §§ 1853, 1854. 


31. Cal.—oO’Donnell v. Murphy, 120 
P. 1076, 17 Cal.App. 625. 


Colo.—Walton v. Wormington, 2 P. 
(2d) 1088, 89 Colo. 355. 


Ill.—Champlin v. Champlin, 26 N.E. 
526, 136 Ill. 309, 29 Am.S.R. 323; All- 
mon v. Pigg, 82 Ill. 149, 25 Am.R. 303. 


Iowa.—Moran v. Moran, 73 N.W. 
617, 104 Iowa 216, 65 Am.S.R. 443, 39 
L.R.A. 204. 


Me.—Fitzsimmons y. Harmon, 81 A. 
667, 108 Me. 456. 


Mass.—St. Paul’s Church vy. Atty.- 
Gen., 41 N.E. 231, 164 Mass.-188, 1 
Prob.Rep.Ann. 308. 


N.J.—Smith vy. Smith, 32 A. 1069, 
54 N.J.Eq. 1. 


N.Y.—Rose v. Hatch, 26 N.E. 467, 
125 N.Y. 427; Smith v. Havens Relief 
Fund Soc., 90 N.Y.S. 168, 44 Misc. 594 
[aff 103 N.Y.S. 770, 118 App.Div. 678 
(aft 2.835 IN-H501132)  190'0 Noy. 557). 
(where a trust is created by will, a 
secret trust cannot be fastened there- 
on unless it arises from the intent of 
the testator and from the promise or 
acquiescence of the legatee). 


N.C.—Ralston v. Telfair, 17 N.C. 
255. 


Pa.—O’Connor 
(34 beak io: 
19. 


S.C.—Elliott v. Morris, 
281. 


Va.—Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


[a] Attempted interpretation of 
deed.—One who has created an invalid 
trust, the beneficial interest in which 
has resulted to him, cannot explain in 


v. O’Connor, 139 A. 
Fox v. Fox, 88 Pa. 


5 S.C.Eq. 


his real meaning was something dif- 
ferent from what his words implied, 
and, without any words of devise, 
allow the creation of a new trust by 
a new interpretation of the old deed. 
St. Paul’s Church v. Atty.-Gen., 41 N. 
Dist 231, 164 Mass. 188, 1 Prob. Rep. Ann. 


[b] Revocation of will executed 
to carry out trtwt.—A will by the 
mother devising land according to the 
terms of an oral agreement under 
which it was conveyed to her, but 
without declaring any trust, which 
will is afterward revoked by the exe- 
cution of a second will, is not such a 
declaration as will create a_ trust. 
Champlin v. Champlin, 26 N.E. 526, 
136 Ill. 309, 29 Am.S.R. 323. 


{c] Will, not lease, controls.— 
Where a will refers to a lease in an 
invalid attempt to create a life inter- 
est in the income of an estate devised 
in fee to the same persons, as regards 
an alleged intention to create a trust, 
the terms of the will, and not of the 
lease, are controlling. Walton vy. 
Wormington, 2 P.(2d) 1088, 89 Colo. 
SOD: 


32. Necessity for writing see su- 
pra §§ 260, 261. 


33. See infra § 1853. 


34. Cal.—Toland v. Toland, 55 P. 
681, 123 Cal. 140; Sparks y. De La 
Guerra, 18 Cal. 676. 


Ga.—Ingram v. Fraley, 29 Ga. 553. 


Ill.—Allmon v. Pigg, 82 Ill. 149, 25 
Am.R. 303. Compare Keith y. Miller, 
51 N.E. 151, 174 Ill. 64 (where mutual 
wills executed by husband and wife 
in pursuance of agreement formed a 
sufficient declaration of trust in writ- 
ing). 

Iowa.—Moran v. Moran, 73 N.W. 
617, 104 Iowa 216, 65 Am.S.R. 443, 39 
L.R.A. 204. 


Re icurcop ss wa v. Wells, 130 Mass. 


Pe ce v. Smith, 32 A. 1069, 54 
N.J.Eq. 1. 


N.Y.—Rose v. Hatch, 26 N.E. 467, 


125, N.Y. 427. 
Pa.—O’Connor y. O’Connor, 139 A. 
734, 291 Pa. 175; Fox v. Fox, 88 Pa. 
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will.?5 


ous evidence.?& 


[§ 1853] (2) Devise or Bequest in Reliance on 
An exception to the 


Promise of Devisee or Legatee. 


19; Irwin v. Irwin, 34 Pa. 525. 


S.C.—Elliott v. Morris, 5 S.C.Eq. 
281. 


Eng.—Downing’s Estate, 60 L.T. 


Rep.N.S. 140. 


[a] Stated otherwise. — Where 
property is by will given absolutely, 
the property cannot be burdened with 
a trust, in the absence of an agree- 
ment either express or implied, on the 
part of the devisee or legatee, to hold 
such property in trust, regardless of 
what the testator thought the legatee 
or deyisee would do. O’Connor v. 
O’Connor, 139 A. 734, 291 Pa. 175. 


[b] Declarations of testator as 
to directions he had given the legatee 
are inadmissible. Downing’s Estate, 
60 T.L.Rep.N.S. 140. 


35. Ingram v. Fraley, 29 Ga. 533; 
Olliffe v. Wells, 130 Mass. 221; Thayer 
v. Wellington, 9 Allen (Mass.) 283, 
85 Am.D. 753; Rose v. Hatch, 26 N. 
BE. 467, 125 N.Y. 427; Matter of Keen- 
an, 94 N.Y.S. 1099, 107 App.Div. 234; 
Gross v. Moore, 22 N.Y.S. 1019, 68 
Hun 412 [aff 36 N.E. 3438, 141 N.Y. 
559]; Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. But see Har- 
gadon’s Estate, 28 Pa.Dist. 108 [cit 
Bromley’s Estate, 26 Pa.Dist. 101] 
(under a testamentary gift to an 
executor of a sum of money “for pur- 
poses mutually understood between” 
himself and the testator, the executor 
will be required by the court to dis- 
close the terms of the trust to the 
residuary legatee). 


[a] Reference in will to verbal in- 
structions does.not make them com- 
petent. Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. But see Cag- 
ney vy. O’Brien, 83 Ill. 72 (holding that 
verbal instructions given to executors 
may be shown by parol in explana- 
tion of a bequest of money to be used 
by executors according to verbal in- 
structions given them). 


(b] Reference to paper to be exe- 
cuted is invalid, although the testator 
subsequently executes such a paper. 
Thayer v. Wellington, 9 Allen (Mass.) 
283,°85 Am.D. 753. 


{c] Thus direction in a will that a 
husband should make certain gifts 
and mementos in the testatrix’ name 
to such of her surviving relatives and 
friends as she had verbally named 
and requested of him was invalid, and 
left it discretionary with the husband 
whether or not he would make the 
gifts and mementos. Rose v. Hatch, 
26 N.E. 467, 125 N.Y. 427. 


S36. O’Donnell v. Murphy, 
1076, 17 Cal.App. 625. 


[a] Thus a testamentary gift toa 
legatee to enable him to dispose of it 
in a particular way was held not to 
create a secret trust. O’Donnell v. 
Murphy, 120 P. 1076, 17 Cal.App. 625. 


37. Orth v. Orth, 42 N.E. 17, 145 
Ind. 184, 57 Am.S.R. 185, 32 L.R.A. 
298. 


120 P. 


Nor is a trust created by a mere expecta- 
tion on the part of the testator, unaccompanied by 
any promise express or implied, that the devisee 
or legatee would apply the property in accordance 
with the known wishes of the testator.*® 
can be imposed on an absolute devise or bequest by 
a written request dehors the will,?* or.other extrane- 


WILLS 
dehors the will 


No trust 
hold it for the 
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rule that a trust cannot be established by evidence 


is allowed and enforced in equity 


where the devisee or legatee has procured an ab- 
solute devise or bequest to himself by promising 
the testator, expressly or impliedly, that he would 


benefit of another, and afterward 


refuses to perform his promise, but claims to hold 


the property in his own right and for his own bene- 


fia. 


Orth v. Orth, 42 N.E. 277, 44 N.E. 17, 
145 Ind. 184, 57 Am.S.R. 185, 32 L.R.A. 
298. (2) Unattested letter. O’Hara 
v. Dudley, 64 How.Pr. 340 [aff 17 N. 
Y.Wkly.Dig. 269, 30 Hun 85 (rev 95 
N.Y. 403, 47 Am.R. 538, 14 Abb.N.C. 
rialyeale 


38. Cal.—Sparks v. De La Guerra, 
18 Cal. 676. 


Til.—Allmon y. Pigg, 82 Ill. 149, 25 
Am.S.R. 303. . ' 


N.Y.—Matter of Kelemen’s Will, 11 
N.Y-S. 139, 57. Hun 165 [aff 26 N.E. 
968,126 Noy. 73] 


N.C.—Thompson yv. Newlin, 43 N.C. 
32; Ralston v. Telfair, 17 N.C. 255. 


Pa.—Irwin y. Irwin, 34 Pa. 525. 
ee ok v. Morris, _5~S.C.Ea. 
81. 


[a] Subsequent acts of trustee 
cannot affect the directions inthe 
willk Thompson y. Newlin, 43 N.C. 
32. 

[b] Intent of testator that his 
executors, under a bequest to them, 
should take in trust for the next of 


kin, cannot be proved by evidence 
dehors the will. Ralston v. Telfair, 
Wig N-Cona5o. 

[c] Letters in the shape of memo- 


randa left by a testatrix referring to 
bequests mentioned in the will and 
dated prior to the execution of the 
last will are insufficient to constitute 
the legatee a trustee of property men- 
tioned in the will. Barnes v. Mad- 
dox, (Mo.App.) 245 S.W. 208. 


39. Cal.—Curdy v. Berton, 21 P. 
858, 79 Cal. 420:;;12 Am-.SiR. 157, 5 
R.A. 189 and note. 


Tll.—Riepe vy. Schmidt, 199 I1l.App. 
129. Compare Allmon y. Pigg, 82 Ill. 
149, 25 Am.R. 303 (holding that no 
verbal understanding between the 
testator and his wife at the time of 
making a will giving her most of the 
property as to her final disposition 
of it will create a trust). 


Me.—Bromley v. Gardner, 9 A. 621, 
79 Me. 246. 


Mass.—Beals v. Villard, 167 N.B. 
264, 268 Mass. 129; Ham v. Twombly, 
63 N.E. 336, 181 Mass. 170, 7 Prob. 
Rep.Ann. 651. 


Neb.—Smullin vy. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.Y.—Amherst College v. Ritch, 45 
IN. 876, TOT IN, Yoo oes) Ola de AGS Ob 
[rearg den 46 N.E. 1152, 152 N.Y. 641]; 
Macy v. Burchell, 228 N.Y.S. 388, 131 
Misc. 602; Miller v. Hill, 118 N.Y-.S. 
63; 64) Mise. 199 \latt2d NYE S) 74, 
137 App.Div. 378 (aff 97 N.H. 1109, 203 
N.Y. 646)]; Smith v. Havens Relief 
Fund Soc., 90 N.Y.S. 168, 44 Mise. 594 
Laff 103 N.Y.S. 770, 118 App.Div. 678 
(aff 83 N.E. 1132, 190 N.Y. 557)]. 


N.C.—Cook vy. Redman, 37 N.C. 623. 


Pa.—Hoffner’s Estate, 29 A. 33, 161 
Pa. 3381; McCurdy’s Appeal, 16 A. 626, 


[a] Letters.—(1) Advisory letter.]124 Pa. 99, 10 Am.S.R. 575, 23 Wkly. 


In such a case equity will raise and enforce a 


N.C. 226 [aff 21 Wkly.N.C. 187, 4 Pa. 


Co. 471]; In re Fickes’ Estate, 59 Pa. 
Super. 535; Forscht’s Estate, 2 Pa: 
Dist. 294, 


Tenn.—McLellan y. McLean, 2 Head 
684. 


Va.—Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


Eng.—Cullen v. Atty.-Gen., L.R. 1 
H.L. 190; In re Maddock, [1902] 2 Ch. 
220; Drakeford v. Wilks, 3 Atk. 539, 
26 Reprint 1111; Russell v. Jackson, 
10 Hare 204, 44 Eng.Ch. 198, 68 Re- 
print 900. 


“It is a well settled principle that, 
where a testator makes a devise or 
bequest absolute in form, but on a 
private understanding with the dev- 
isee or legatee that he will apply the 
estate to objects named by the testa- 
tor, a trust arises which a court of 
equity will enforce, and this whether 
the trust arises through the expressed 
promise of the devisee or legatee or 
his assent, which may be implied 
from his silence. In re Fickes’ Es- 
jtate, 59 Pa.Super. 535, 537. 


[a] Grounds of exception.—‘The 
exception to the rule is allowed upon 
the ground of the trust resulting from 
the confidence reposed in him by the 
testator, and because not to do so 
would be to permit the devisee or 
legatee to profit by his own fraud, and 
in such case to convert the statute of 
wills into a law for the consummation 
of fraud, instead of being a law for 
its prevention.” Sims v. Sims, 27 
'S.H. 436, 94 Va. 580, 64 Am.S.R. 772. 


tb] Inconsistent express trust.— 
It seems that extrinsic evidence of 
an agreement between a devisee and 
the testator is admissible to show a 
secret trust aS well as where there 
is an inconsistent express trust as 
where the devise is on its face abso- 
lute. Ham v. Twombly, 68 N.E. 336, 
181 Mass. 170, 7 Prob.Rep.Ann. 651. 


_ [ec] Stated otherwise.—A testator’s 
intention to establish a trust in a 


legacy may be shown by satisfactory. 


proof of a declared expectation on 
his part that the property will be ap- 
plied to a certain lawful purpose and 
of the acquiescence of legatee therein. 
Miller v. Hill, 118 N.Y.S. 63, 64 Mise. 
199 [aff 121 N.Y.S. 741, 137 App.Div. 
378 (aff 97 N.E. 1109, 203 N.Y. 646)]. 


[d] Illustrations.—(1) Where a 
person, knowing that a testator with 
whom he has confidential relations in 
leaving him a devise or bequest in- 
tends it to be applied for the benefit 
of another, either expressly promises 
or by his action at the time implies 
that he will carry the testator’s inten- 
tion into effect, and the property .is 
left to him with the faith on the part 
of the testator that his promises will 
be kept, he will be held ag trustee. 
Smullin v. Wharton, 103 N.W. 288, 106 
N.W. 577, 112 N.W. 622, 113 N.W. 267, 
73 Neb. 667. (2) In such ease the will 
has full effect by passing an absolute 
legacy to the legatees, but equity, in 
order to defeat fraud, raises a trust 
in favor of those intended to be bene- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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constructive trust,*® unless the intention to create 


a trust is lacking.*+ 


[§ 1854] (3) Admission of Devisee or Legatee. 
In some jurisdictions it has been held that parol evi- 
dence may not be used to show that, in making an 
absolute devise or bequest, the testator intended 
that the devisee or legatee should hold the property 
in trust for others, even though the devisee or lega- 
tee acknowledges the trust in writing and defines its 
But elsewhere it has been held that, when 
the existence of a trust is admitted by the donee, 


extent.*? 


fited by the testator, and compels the 
legateée as a trustee ex maleficio to 
turn over the gift to them. The 
court acts not on an express trust 
ereated by the testator but, on ac- 
count of the fraud, on the conscience 
of the devisee. Smullin y. Wharton, 
supra. (3) Where a testator, in pur- 
suance of an understanding with his 
son and married daughter, gave to 
the son by his will ‘‘two equal shares 
of a legacy,’ one of them being in- 
tended for the separate use of the 
daughter, the son was a trustee of one 
share for the daughter. Cook v. Red- 
man, 37 N.C. 623. 


[e] Attorney’s silent acquiescence 


in client’s devising of realty to him, 


under a secret trust was equivalent 
to an express promise. Macy v. Bur- 
ehell, 228 N.Y.S. 388, 131 Misc. 602. 


[f] Knowledge of legatee of in- 
tended trust.—Where a_ testatrix 
gave all her estate to a person named, 
“she knowing full well my wishes,” 
etc., parol evidence may be used to 
show that the legatee had knowledge 
of the trust intended. Im re Fickes’ 
Estate, 59 Pa.Super. 535. 


{g] “Where a person knowing that 
a testator, in making a disposition in 
his favor, intends it to be applied for 
purposes other than for his own bene- 
fit, either expressly promises or by 
silence implies, that he will carry the 
testator’s intention into effect, and 
the property is left to him upon the 
faith of that promise or undertaking 
it is in effect a case of trust.” Per 
Cairns, L. J., in Jones v. Bradley, L.R. 
3 Ch. 363 [cit with appr In re Mad- 
dock, [1902]'2 Ch. 220]. 


{h] Promise as inducing devise.— 
If the testator is induced to make a 
will by the legatee’s promise, ex- 
pressed or implied, that he will de- 
vote his legacy to a certain lawful 
purpose, a secret trust is created, and 
equity will compel him to apply prop- 
erty thus obtained in accordance 
therewith. Miller v. Hill, 118 N.Y.S. 
63, 64 Misc. 199 [aff 121 N.Y.S. 741, 137 
App.Div. 378 (aff 97 N.E. 1109, 203 N. 
Y. 646)]. 


[i] Presumption against devise 
without promise.—Where a will is 
ambulatory, not yet being executed or 
witnessed at the time of the making 
of a promise by a son to give his sis- 
ter a certain sum of money, it must 
be presumed that the will would not 
have been written if the son had re- 
fused a compliance with testator’s 
request, so it forms a consideration 
for the son’s' promise. Riepe v. 
Schmidt, 199 Ill.App. 129. 


[j] Oral trust in legatee springs 
from the testator’s intention and the 
legatee’s promise. Beals v. Villard, 
167 N.E. 264, 268 Mass. 129. 


{k] Trust not defeated because 
the testatrix said at the time she 
gave instructions with reference to 
the distribution of the property that, 
if the legatee should interfere with 
the executrix and make trouble, she 
(the executrix) should “close in on 
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it may be established, although not expressed.*? 


Where there has been a performance on the part of 


them.”’» In re Fickes’ Estate, 59 Pa. 
Super. 535. 
[1] Promise after execution of will 


insufficient.—No agreement or under- 
standing is sufficient on which to 
raise a trust in respect of land devis- 
ed, under a statute providing that “No 
conveyance or act done after the exe- 
cution of a will can affect its provi- 
sions, unless it amounts to a revoca- 
tion.’”’ Wood v. Cherry, 73 N.C. 110. 


[m] Promise or understanding not 
shown.—Durkee vy. Smith, 153 N.Y.S. 
316, 90 Mise. 92 [aff 156 N.Y.S. 920, 
171 App.Div. 72, 17 Mills Surr. 13, mo- 
tion den 112 N.E.. 1057, 218 N.Y. 619, 
and aff 114 N.E. 1066, 219 N.Y. 604]; 
Donovan v. Donovan, 18 Ont.W.N. 318. 


40. Constructive trusts see Trusts 
§§ 215-238. 


Trust arising from reliance on 
promise of devisee or legatee see 
Trusts § 222. 

41. Beals v. Villard, 167 N.BH. 264, 
268 Mass. 129; Miller v. Hill, 118 N. 
Y.S. 638, 64 Misc. 199 [aff 121 N.Y.S. 
741, 137 App.Div. 378 (aff 97 U.S. 1109, 
20 BtLINGYs O46) Ue 


[a] Oral trust in a legatee springs 
from the intention of the testator 
and the promise of the legatee to hold 
the property bequeathed for the bene- 
fit of another. Beals vy. Villard, 167 
N.E. 264, 268 Mass. 129. 


[b] Intention lacking.—A promise 
to the testatrix, by one to whom she 
subsequently bequeathed the residue 
of her estate absolutely by will, stat- 
ing her belief that the property would 
enable the legatee to devote himself 
more effectively to the service of 
humanity, that he would accept the 
bequest and ‘utilize it in her spirit,” 
created no oral or secret trust, such 
promise showing no intention of the 
testatrix to charge the property with 
a trust rather than to confer uncon- 
trolled discretion respecting it on the 
legatee. Beals v. Villard, 167 N.H. 
264, 268 Mass. 129. 


[c] Moral obligation insufficient. 
—aA trust as to a legacy springs from 
the testator’s intention and the lega- 
tee’s promise, both of which must be 
established; and, even if it is clear 
that the testator expected the gift to 
be applied as he wished, if no trust 
was intended or accepted, the legatee 
takes an absolute title, and, whatever 
the moral obligation, no legal obliga- 
tion rests on him. Miller v. Hill, 118 
INtEYGS. 108), 64 Mise. 199" faft 121 Novos: 
741, 137 App.Div. 378 (aff 97 N.E. 1109, 
203 N.Y. 646)]. 

Necessity for intention to create 
trust see supra § 1829. 

42. Moran v. Moran, 73 N.W. 617, 
104 Iowa 216, 65 Am.S.R. 443, 39 L.R. 
A. 204; Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 

43. Iill.—Cagney v. O’Brien, 83 Ill. 
72. 

La.—Shepherd vy. Brooks, 
Ann, 129. 

Me.—Bromley v. Gardner, 9 A. 621, 


23 La. 


the devisee, there is no need to show that there was 
actually a promise on his part to carry out the 
verbal directions of the testator.*4 


[§ 1855] 2. Construction and Operation*®—a. In 
General. Rules applicable to the construction and 
operation of wills generally,*#® and to construction 
and operation of trusts generally,*7 govern the con- 
struction and operation of testamentary trusits.*® 
Whether an estate created by a will is for life or 


79 Me. 246. 


N.Y.—Depierris v. Slaven, 39 N.Y. 
S. 114, 5 App.Div. 147. 


Eng.—In re Fleetwood, 15 Ch.D. 
594; Strode v. Winchester, Dick. 397, 
21 Reprint 323; Nab v. Nab, 10 Mod. 
404, 88 Reprint 7838. 


[a] Thus a trust may be proved 
dehors a will, but the proof must show 
not only the intention of the testator 
to create a trust, but also that the 
person interposed as trustee was 
aware of or discovered such intention, 
and has either executed or intends to 
execute it. Shepherd v. Brooks, 23 
La.Ann. 129. 


[b] Communication necessary.— 
Although the trust is accepted, where 
its terms are not communicated dur- 
ing the life of the testator, no trust 
exists: Jin ré .Boyes, 32'6 (Chi Daosaes 
Johnson v. Ball, 5 De G.&Sm. 85, 64 
Reprint 1029. 


[c] Written admissions of devisee 
may be used to show trust. Bromley 
v. Gardner, 9 A. 621, 79 Me. 246. 


44. Cagney v. O’Brien, 83 Ill. 772. 
45. Cross references: 


Of wills generally see Supra § 1110 
et seq. ‘ 


Sa es generally see Trusts §§ 239- 


Evidence in and of construction see 
supra §§ 1172-1189. 


Trusts created as active or passive 
see supra § 1824. 


46. See supra § 1110 et seq. 
47. See Trusts §§ 239-325. 


48. Bertelmann v. Cockett, 24 Ha- 
waii 230 [cit Cyc]; Wood v. Gridley, 
217 Ill.App. 579. And see cases infra 
this note and section. 


[a] Liberal construction (1) 
should be given to testamentary dis- 
positions of property, and all reason- 
able intendments should be indulged 
in, with a view to sustaining the tes- 
tator’s disclosed purpose, in the case 
of testamentary trusts as well as in 
other cases. In re Heywood’s Estate, 
82i1P. 755, 148 Cal. 184,17 (Prob: Rep. 
ANN. <35i7%.5.2) Cine Views Ome list: 
(1909) § 583, as to construing wills, 
the same liberality of construction as 
to wills creating trusts prevails as is 
applied to other testamentary provi- 
sions. Higbee v. Brockenbrough, 
(Mo.) 191 S.W. 994. 


[b] Construction as whole.—In the 
ease of a trust, as well as in other 
cases, the will must be construed as 
a whole, instead of construing partic- 
ular clauses separately. Thus, ts 
clause in a will devising and be- 
queathing the residue of the testator’s 
property to a person named in the 
trust for others named, to be distrib- 
uted among the latter on a certain 
date, and a following clause directing 
the trustee to pay the income to such 
beneficiaries, must be construed to- 
gether. Staples v. Hawes, 57 N.Y.S. 
452, 39 App.Div. 548 [aff 53 N.Y.S. 860, 
24 Misc. 475]: 


—< 7” 


752 [69 C.J “WILLS [$§ 1855-1856 


testator desires to put on a clause creating a trust, 


in fee is determined by the same rules of construe- 
such construction must prevail.°? 


tion when the estate is placed in trust as when it is 


not.4® Where the language of a will creating a trust 
is clear and definite, construction thereof to expand 
or add to its meaning may not be resorted to.°*°® 
Where a clause of a will established a trust for the 
named beneficiary, a further clause, giving her a 
portion of the rest and residue of the estate to be 
added to the trust, is governed by the terms of the 
Where the trustee 
under a will drew and framed the will, all doubts 
concerning the construction of the trust raised there- 
by will be solved in favor of the beneficiary.°? 


clause establishing the trust.°4 


Construction by testator. 
language in a will indicating the 


[ec] Sperdthrift trusts.—Hngland 
v. England, 223 Ill.App. 549. Crea- 
tion see supra §§ 1825, 1826. 


[d] Applicable rules not to be 
changed.——Wood v. Gridley, 217 Ill. 
App. 579. 


fe] Executed or executory trust.— 
Where a will devised property in trust 
for the benefit of all children law- 
fully born to the testator’s son, the 
trust was not executed, no time being 
stated for the ascertainment of the 
children of the class. Reeves v. Simp- 
son, (Tex.Civ.App.) 182 S.W. 68 (“‘ex- 
ata trust” defined see Trusts § 


Effect of codicil see supra § 1846. 


49. Fairfax v. Brown, 60 Md. 50; 
Worrell v. Vinson, 50 N.C. 91. 


[a] Brust for A and his heirs.— 
A bequest to a trustee in trust for 
A and B and their lawfully begotten 
heirs, the trust being an executory 
one, is subject to the same construc- 
tion as if it had been of the legal es- 
tate. Worrell v. Vinson, 50 N.C. 91. 


50. Birge v. Nucomb, 105 A. 335, 
93 Conn. 69. 


51. Daskam vy. Lockwood, 130 A. 
92, 103 Conn. 54. 


52. Keating v. Keating, 165 N.W. 
74, 77, 182 Iowa 1056. 


“In here calling attention to the 
fact that this will was prepared and 
drawn by the trustee himself and is 
framed in careful legal phraseology 
calculated to enlarge and magnify to 
the widest extent the power and dis- 
cretion lodged in him, we do not sug- 
gest or find that he was actuated by 
actual fraudulent purpose, but we 
think it presents a situation so an- 
omalous and creates a-relation so 
capable of belng abused that the court 
should not overlook these circum- 
stances in construing the devise to 
the end that the testator’s benevolent 
purpose shall not be defeated nor his 
bounty diverted into channels not 
within his contemplation, and that all 
doubts arising as to the testamentary 
construction should be Solved in fa- 
vor of the beneficiary and against the 
trustee.” Keating v. Keating, supra. 


53. Lewis v. Citizens’ Nat. Bank, 
23 S.W.: 667, 95 Ky. 79. 


[a] Testator’s construction is part 
of will and controlling. Lewis v. Cit- 
izens’ Nat. Bank, 23 S.W. 667, 95 Ky. 
79. 

[b] Testator has right to construe 
will for himself.—Lewis v. Citizens’ 
Nat. Bank, ‘23 S.W. 667; 95) Ky. 79. 


54, Kennedy v. Mangan, 51 App. 
DiCw29G. 1278" BH.) 1009, 
55. See supra § 1114. 


Where there is express 
construction the 


56. See supra § 1114. 
57. See supra §§ 1118-1125. 
58. See Trusts § 241. 


59. Cal.—In re Heywood’s Estate, 
82 P. 755, 148 Cal. 184, 11 Prob.Rep. 
Ann. 357. 


Conn.—Pinney v. Newton, 33 A. 591, 
66 Conn. 141. 


D.C.—American Security & Trust 
Conv ayne, 33\ App one: 8. 


Ill.— Spencer vy. Spencer, 109 N.E. 
300, 268 Ill. 332; England v. England, 
223 Ill.App. 54. 


Iowa.—Fleming v. Casady, 211 N.W. 
488, 202 Iowa 1094. 


Ky.—Maher v. Maher, 269 S.W. 287, 
207 Ky. 360; MclFerran vy. Fidelity 
Trust Co., 1381 S.W. 393, 140 Ky. 536. 


Md.—Stein v. Safe Deposit & Trust 
Co. of Baltimore, 96 A. 349, 127 Md. 
206; Foard v. Safe Deposit & Trust 
roe of Baltimore, 89 A. 724, 122 Md. 


Mass.—Anderson v. Bean, 172 N.E. 
647, 272 Mass. 4382, 72 A.L.R. 959. 


Mo.—Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. 


N.Y.—Bigelow v. Percival, 148 N.Y. 
S. 242, 162 App.Div. 831, 13 Mills Surr. 
153; In re Davis’ Estate, 178 N.Y.S. 
550, 109 Mise. 194; In re Correll’s 
Will, 151 N.Y.S. 962, 88 Misc. 377, 13 
Mills Surr. 312; In re Heller’s Will, 
149 N.Y.S. 122, 86 Misc. 148, 12 Mills 
Surr: 2373) In re Tod) L477 NoyviSeulie sd) 
85 Misc. 298, 12 Mills Surr. 41. 


Pa.—In re Henderson’s Estate, 102 
A. 217, 258 Pa. 510; Hunt’s Estate, 14 
Pa.Dist.&Co. 189. 


R.I.—Connly v. McElroy, 
206,.46 RT. 93. 


Wis.—State v. Phelps, 176 N.W. 863, 
172 Wis. 147 [reh den!178 N.W. 471, 
172 Wis. 147]; In re Mendel’s Will, 
159 N.W. 806, 164 Wis. 136; Upham 
v. Plankinton, 140 N.W..5, 152 Wis. 
275, 48 L.R.A.N.S. 1004, Ann.Cas. 
1914C 376. 


And see cases infra this note. 


[a] Thus, where a will or instru- 
ment creating a trust shows an intent 
on tHe part of the testator or creator 
that any additions to the estate shall 
be treated in a particular manner, ef- 
fect will be given to such intent. 
Foard v. Safe Deposit & Trust Co. of 
Baltimore, 89 A. 724, 122 Md. 476. 


[b] Purpose of construction of a 
testamentary trust is to give effect 
to the intent of the testator as ex- 
pressed by the language used. Stein 
v. Safe Deposit & Trust Co. of Balti- 
more, 96 A. 849, 127 Md. 206. 


[ec] Controlling consideration 


125 A. 


in 


Nature of testamentary trust is governed by its 
requirements, in the absence of express provisions.°* 


What law governs. A testamentary trust in per- 
sonal property is to be construed according to the 
law of the testator’s domicile,®® while a testamenta- 
ry trust of real property is to be construed accord- 
ing to the law of the place where it is situated.°° 


[§ 1856] b. Intention of Testator. 
with wills®? and trusts®’ generally, the primary ob- 
ject of the court in construing a testamentary trust 
is ascertaining the intent of the testator and giving 
effect thereto,°® unless some positive rule of law pre- 


As is the ease 


construing a trust provision in a will 
is the intention of the testator and 
not the wishes of the beneficiary. In 
re Ponders Estate, 102 A. 217, 258 
Pa, cond: 


_[d] Intention governs construc- 
tion of trust.—Du Pont v. Du Pont, 
(Del.Ch.) 164 A. 238. 


[e] Intention as to management of 
trust fund.—The provisions of a will 
in regard to the management of a 
trust fund must be given effect, so 
far as possible, according to the tes- 
tator’s intention. Boston v. Doyle, 
68 N.H. 851, 184 Mass. 373; Brooke’s 
Estate, 29 Pa.Dist. 472. 


[f] Power to alter terms of trust. 
—(1) Neither the court nor a trustee 
has power to alter the nature and ob- 
ject of a will or dispense with the ex- 
act performance of conditions impos- 
ed on them. Stein v. Safe Deposit & 
Trust Co. of Baltimore, 96 A. 349, 127 
Md. 206. (2) The testator’s scheme 
may not be frustrated by the trustees 
or the court. Upham v. Plankinton, 
140 N.W. 5, 152 Wis. 275, 48 LUR.A: 
N.S. 1004, Ann.Cas.1914@ 376. (3) 
The court cannot remake the provi- 
sions of the will creating the trust, 
Otherwise lawful, however inconven- 
ient it may be to the cestui. Maher v. 
Maher, 269 S.W. 287, 207 Ky. 360? 


{g] From what ascertained.—(1) 
The intent of the testator creating a 
trust is ascertained from the Jlan- 
guage employed, from the relations 
of the parties, their condition, and the 
surrounding circumstances. In {re 
Villard’s Will, 264 N.Y.S. 236, 147 
Misc. 472. (2) In ascertaining the in- 
tention of the testator as to the 
source from which payments under a 
trust created by will shall be made, 
resort must be had to all the provi- 
sions of the will which tend to dis- 
close the testator’s intention, and the 
inquiry should not be restricted sole- 
ly to the particular clause providing 
for such payment. In re Heywood’s 
Estate, 82 P. 755, 148 Cal. 184, 11 Prob. 
Rep.Ann. 357. See also McFerran y. 
Fidelity Trust Co., 131 S.W. 393, 140 
Ky. 536; Princeton University v. Wil- 
son, 78 A. 393, 78 N.J.Eq. 1. (3) The 
intention of the testator must be 
gathered from the will as a whole. 
McFerran v. Fidelity Trust Co., 131 
S.W. 393, 140 Ky. 536; In re Correll’s 
Will, 151 N.Y.S. 962, 88 Mise. 377, 13 
Mills Surr. 312; In re Gray’s Estate, 
220 N.W. 175, 196 Wis. 383. (4) To 
find the true intention of the testator 
the will and codicils and all of their 
parts must be construed together. 
Spencer v. Spencer, 109 N.E. 300, 268 
Ill. 3832 (provisions of a will, under 
which a share given to one son was to 
be held in trust and he was to receive 
only the income, was held in no way 
modified by other provisions of the 
will or codicils thereto). (Gy ire Males 


For later cases, developments and changes in the law see Annotaticas, same title and section number. 
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vyents.®° 


Particular and general intent. 


maintained in a careful manner.®? 


court should ascertain the intent of 
the testator from the will and its at- 
tendant circumstances. Fleming vy. 
Casady, 211 N.W. 488, 202 Iowa 1094; 
Connly v. McElroy, 125 A. 206, 46 R.I. 
93. 


{h] Due weight must be given to 
all words.—Anderson v. Bean, 172 N. 
EB. 647, 272 Mass. 4382, 72 A.L.R. 959. 


[i] Judgment of testator is law 
of trust.—A trust created by will for 
designated persons cannot be changed 
by their trustees or the court to bet- 
ter promote’ the interests of the ben- 
eficiaries, the judgment of the settlor 
being the law of the trust. Upham v. 
Plankinton, 140 N.W. 5, 152 Wis. 275, 
48 L.R.A.N.S. 1004, Ann.Cas.1914C 
376. 


{j] Imtent as expressed in will.— 
The question is not what the testator 
meant or may have meant, but simply 
what is the meaning of the words he 
used. Stein v. Safe Deposit & Trust 
Co. of Baltimore, 96 A. 349, 127 Md. 
206. (2) Language is to be interpret- 
ed according to its plain meaning and 
import, not by supplying some strain- 
ed or artificial’ course of reasoning. 
Stein v. Safe Deposit & Trust Co. of 
Baltimore, supra. 


{k] Court’s policy is “to protect 
trust estates, to carry out the valid 
will of the testator, and to resist at- 
tempts by improvident beneficiaries to 
obtain their estates outright.” In re 
Lensman’s Will, 243 N.Y.S. 126, 137 
Misc. 77, 78. 


[1] Place trust is to be adminis- 
tered.—A will providing that trust 
funds be invested in such securities 
as the laws of the state of Wisconsin 
permit trustees to invest in, vacancies 
in the trustees to be filled by the coun- 
ty court of Milwaukee county, or its 
successors, shows that the testator in- 
tended the trust to be administered 
in Wisconsin. State v. Phelps, 176 N. 
W. 863, 172 Wis. 147, rehearing denied 
178 N.W. 471, 172 Wis. 147. 


60. Anderson v. Bean, 172 N.E. 647, 
272 Mass. 432, 72 A.L.R. 959; Smith 
v. Smith, 188 S.W. 1111, 194 Mo.App. 
309. 


61. In re Davis’ Estate, 178 N.Y.S. 
550, 109 Mise. 194. 


{a] Precise language must prevail 
over general intent where a clause 
provided it was the testator’s inten- 
tion to provide for a trust fund in one 
of the two distinct ways set forth, but 
one way could be adopted, and resort 
in part could not be had to both ways. 
In re Davis’ Estate, 178 N.Y.S. 550, 
109 Mise. 194 (the general intent was 
to provide a trust fund of a specified 
amount). 


62. Aldrich vy. Aldrich, 100 A. 882, 
40 R.I. 324. 


[a] Amount to be expended.—A 
testator’s will left the residue of his 
estate to trustees for certain purpos- 
es with power to sell and reinvest, 
with the exception of a house and 
grounds which were not to be sold by 
the trustees, and by another clause 
instructed the trustees to spend such 
sum not exceeding twenty-five thou- 
sand dollars annually as shall be nec- 


[69 C. J.—48] 


While it has been 
held that precise language must prevail over any 
expression of general intent,®* it has also been held 
that a particularly expressed intent to limit the an- 
nual expenditures for the maintenance of a house 
and grounds must give way, if necessary, to an ex- 
pressed general intent that such estate should be 
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[§ 1857] c. Purposes.°* 
eral rules,** the purposes for which a testamentary 
trust was created must ordinarily be ascertained 
from the terms of the will®* and the surrounding cir- 
cumstanees,®* aided in a proper ease by extrinsic 
evidence when the intent is doubtful.°* 
er hand, the language used in creating a testamen- 
tary trust will be limited in its meaning to the pur- 
poses of its ereation.*® 
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In accordance with gen- 


On the oth- 


The expressed purposes of 


the trust, if valid, must be followed,®® whether the 


essary to pay all expenses for taxes, 
repairs, ete., of Such estate. By an- 
other clause the testator expressed 
the hope that on the distribution of 
his estate at the expiration of the 
trust the estate mentioned would re- 
main in the possession of the family. 
It appears that under the present con- 
ditions this estate cannot be main- 
tained and kept up in accordance with 
the direction of the will without an 
annual expenditure thereon of approx- 
imately forty thousand dollars. It 
also appears that there will be suffi- 
cient resources in the hands of the 
trustees to keep the estate in good 
condition if authorized to do so. It 
was held that the particular intention 
limiting the amount annually to be 
spent for maintenance must give way 
to the clearly expressed general] in- 
tention that the estate should be kept 
up and maintained in a careful and 
thorough manner and retained in the 
family, and the trustees will be au- 
thorized in the exercise of their rea- 
sonable discretion for the necessary 
maintenance and upkeep of the estate 
to expend annually not to exceed for- 
ty-five thousand dollars, the largest 
amount named in the testimony as 
essential for proper maintenance. 
eR v. Aldrich, 100 A. 882, 40 R.I. 


63. For what testamentary trusts 
ey be created see supra §§ 1822- 
1 i 


64. General rules for construction 
of wills see supra §§ 1117-1171. 


65. Cal—In re Walker, 85 P. 310, 
149 Cal. 214; In re Whitney’s Estate, 
248 P. 754, 78 Cal.App. 638; In re 
Graham’s Hstate, 218 P. 84, 63 Cal. 
App. 41. 


Conn.—Hayward v. Hayward, 111 
A. 53, 95 Conn. 122; Birge v. Nucomb, 
105 A. 335, 93 Conn. 69. 


D.C.—Haw v. Brown, 8 D.C. 189. 


Ga.—Cumming v. Reid Memorial 
Church, 64 Ga. 105. 


Hawaii.—Matter of Lunalilo, 4 Ha- 
waii 162. 


Ind.—Haines vy. Indiana Trust Co.. 
131 N.E. 89, 75 Ind.App. 651. 


Iowa.—In re Tolifaro, 84 N.W. 936, 
87 N.W. 862, 113 Iowa 747. 


Kan.—Blair v. Blair, 108 P. 827, 82 
Kan. 464. 


Ky.—McFerran vy. Fidelity Trust 
Co., 131 S.W. 393, 140 Ky. 536; Lewis 
v. Citizens’ National Bank, 23 S.W. 
667, 95 Ky. 79; Pope’s HEx’rs v. El- 
liott & Co., 8 B.Mon. 56. 


Md.—Levi v. Bergman, 50 A. 515, 
94 Md. 204; Hooper v. Smith, 41 A. 
1095, 88 Md. 577. 


Mass.—Livermore vy. Livermore, 121 
Neb) 27,7 2381- Mass. 29383 — McCoy vy. 
Town of Natick, 111 N.E. 874, 223 
Mass. 322; Searle v. Fieles, 83 N.E. 
991, 197 Mass. 348; Holmes v. Dalley, 
78 N.E. 513, 192 Mass. 451; Hoffman 
v. New England Trust Co., 72 N.E. 
952, 187 Mass. 205; Garvey v. Gar- 
vey, 22 N.E. 889, 150 Mass. 185; 
Phelps v. Phelps, 10 N.E. 452, 143 
Mass. 570; Atty.-Gen. v. Union Soc., 
116 Mass. 167; Bowditch v. Andrew, 


8 Allen 339. 


Mo.—Deacon v. St. Louis Union 
Trust Co., 197 S.W- 261, 271 Mo. 669; 
Burford v. Aldridge, 63 S.W. 109, 65 
S.W. 720, 165 Mo. 419; Sappington v. 
Sappington School Fund, 27 S.W. 356, 
123 Mo. 32. 


N.H.—Ladd v. Ladd, 74 A. 1045, 75 
INGEDS t3.(6ls 


N.J.—Princeton Univ. v. Wilson, 78 
A..393, 78 N.J.Eq. 1; Hyde’s Ex’rs v. 
Hyde, 53 A. 593, 64 N.J.Eq. 6; Oliver 
v. Oliver, 3 N.J.Eq. 368. 


N.Y.—John E. Boyle & Co. v. Boyle, 
120 N.Y.S. 1048, 186 App.Div. 367 [aff 
94 N.E. 1092, 200 N.Y. 597]; Meldon 
v. Devlin, 53 N.Y¥-S.°172; 31 App. Div. 
146 [aff 60 N.E. 1116, 167 N.Y. 573]; 
Allen v. Farmers’ L. & T. Co., 45 N. 
Y.S. 398, 18 App.Div. 27; Matthews v. 
v. Studley, 45 N.Y.S. 201, 17 App.Div. 
303. [aff 57 N.H. 1117, 161 N.Y. 633]; 
Cannon v. Quincy, 121 N.Y.S. 752, 65 
Mae 399; Stagg v. Beekman, 2 Edw. 


N.C.—Paine v. Forney, 38 8.E. 885, 
128) N.C: 237. 

Pa.—In re Kimberly’s Estate, 76 A. 
99, 227 Pa. 405; In re Wrenshall’s Es- 
tate, 72 Pa.Super. 258; Brooke’s. Eis- 
tate, 29 Pa.Dist. 472; Keiper’s Estate, 
ie 568 [aff 16 vA. 744) 124 Pa. 


R.I.—Connly v. McElroy, 125 A. 206, 
46 R.I. 93; Goffe v. Goffe, 94 A. 2, 37 
R.I. 542, Ann.Cas.1916B 240; Bailey 
Vi. Baileys 14 7A. (OL 7 ATG Ral bds 


Tex.—McLean v. Breen, (Commn. 
App.) 219 S.W. 1089, 9 A.L.R. 459 [rev 
(Civ.App.) 183 S.W. 394]. 

Va.—Rinker’s Adm’r vy. 
166 S.H. 546. 


W.Va.—Baker’s Px’rs v. Baker, 44 
S.E. 174, 53 W.Va. 165. 


Eng.—Lombe y. Stoughton, 17 Sim. 
84, 42 Eng.Ch. 84, 60 Reprint 1059. 


Can.—Pringle v. Anderson, 50 Can. 
Oy, 451 [dism appeal 46 Que.Super. 

[a] Character of trust.—Where a 
testamentary trustee purchases prop- 
erty with the trust funds, and takes 
a deed as trustee, the character of the 
trust is determined by the will, and 
not by the deed. Lewis v. Citizens’ 
Nat. Bank, 23 S.W. 667, 95 Ky. 79. 


_[b] | Trust to provide home.—A de- 
vise of property to the executors for 
a feeble-minded daughter for a home 
does not require the property to be 
devoted to that exclusive use, espe- 
cially where another clause stated 
that quite an income could be secured 
therefrom. Goffe v. Goffe, 94 A. 2, 
37 R.I. 542, Ann.Cas.1916B 240 (the 
purpose is rather that the property 
should be used so as to provide or 
contribute to a home). 


Simpson, 


66. Connly v. McElroy, 125 A. 206, 
46 RI. 938. 

67. See cases supra note 65. 

Extrinsic evidence see supra §§ 
1172-1189. 

68. Levering v. Levering, 162 N. 


E. 448, 88 Ind.App. 374. 
69. Cal.—In re Walker, 85 P. 310, 
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149 Cal. 214. 


Conn.—Colonial Trust Co. v. Brown, 
135 A. 555, 105 Conn. 261; Hayward 
v. Hayward, 111 A. 53, 95 Conn. 122; 
Ease v. Nucomb, 105 A. 335, 93 Conn. 


D.C.—Haw v. Brown, 8 D.C. 189. 


Ind.—Haines v. Indiana Trust Co., 
131 N.E. 89, 75 Ind.App. 651. 


Iowa.—In re Tolifaro, 84 N.W. 936, 
87 N.W. 682, 113 Iowa 747. 


Kan.—Blair vy. Blair, 108 P. 827, 82 
Kan. 464. 


Ky.—McFerran v. Fidelity Trust 
Co., 131 S.W. 393) 140 Ky. 536; Pope’s 
Ex’rs v. Elliott, 8 B.Mon. 56. 


Md.—Levi v. Bergman, 50 A. 515, 
94 Md. 204; Hooper v. Smith, 41 A. 
1095, 88 Md. 577. 


Mass.—Searle v. Fieles, 83 N.BE. 991, 
197 Mass. 343; Garvey v. Garvey, 22 
N.B. 889, 150 Mass. 185; Bowditch v. 
Andrew, 8 Allen 339. 


Mo.—Deacon v. St. Louis Union 
Trust Co., 197 S.W. 261, 271 Mo. 669; 
Burford v. Aldridge, 63 S.W. 109, 65 
S.W. 720, 165 Mo. 419. 


N.H.—Ladd v. Ladd, 74 A. 1045, 75 
INGE SCL: 


N.J.—Oliver v. Oliver, 3 N.J.Eq. 
368. 


N.Y.—In re Gabler’s Will, 257 N. 
Y.S. 311, 235 App.Div. 807 [aff 185 N. 
EB. 719, 261 N.Y. 517]; John EB. Boyle 
& Co. v. Boyle, 120-N.Y.S. 1048, 136 
App.Div. 367 [aff 94 N.E. 1092, 200 
N.Y. 597]; Meldon v. Devlin, 53 N. 
Y.S. 172, 31 App.Div. 146 [aff 60 N.E. 
1116, 167 N.Y. 573]; Matthews v. 
Studley, 45 N.Y.S. 201, 17 App.Div. 
303 [aff 57. N.EB. 1117, 161 N.Y. 683]; 
Cannon v. Quincy, 121 N.Y.S. 752, 65 
Misc. 399; Stagg v. Beekman, 2 Edw. 
89. 


N.C.—Paine v. Forney, 38 S.E. 885, 
128 N.C. 237. 


Ohio.—Alter v. Alter, 31 Ohio C.A. 
113; Jones v. Creamer, 32 Ohio Cir. 
Ct223; 


Or.—Rushlight v. Seton, 23 P.(24) 
1112 [reh den 26 P.(2d) 568}. 


Pa.—In re Kimberly’s Estate, 76 A. 
99, 227 Pa. 405; In re Wrenshall’s Es- 
tate, 72 Pa.Super. 258; Brooke’s Es- 
tate, 29 Pa.Dist. 472. 


Rii.—Connly v: McElroy, 125 A. 
206, 46 R.I. 93; Bailey v. Bailey, 14 
ON ONY 16) wExps Od. 


Tex.—McLean vy. Breen, (Commn. 
App.) 219 S.W. 1089, 9 A.L.R. 459 [rev 
(Civ.App.) 183 S.W. 394]. 


Va.—Rinker’s Adm’r v. Simpson, 
166 S.E. 546. 


W.Va.—Baker’s Ex’rs v. Baker, 4 
S.E. 174, 53 W.Va. 165. ( 


Eng.—Lombe v. Stoughton, 17 Sim. 
84, 42 Eng.Ch. 84, 60 Reprint 1059. 


[a] Discretion of trustee. — (1) 
Where property was given by a testa- 
tor to his wife for charitable pur- 
poses, the whole matter as to the use 
of the money was in the discretion of 
the legatee. Baker’s Ex’rs v. Baker, 
44 S.E. 174, 53 W.Va. 165. (2) Where 
testator devises his property to his 
widow to use as she deems best, what 
is left after her death to go to certain 
others, the widow may purchase the 
contingent interests of the others 
with money of the estate, although 
the relation between her and them is 
that of trustee and cestui que trust, 
since under the will she could con- 
sume the entire estate, if done in good 
faith. Burford v. Aldridge, 63 S.W. 
109, 65 S.W. 720, 165 Mo. 419. 


{[b] Property included.—(1) A 
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provision in a will that the trustees 
construct a house for the widow on 
the “vacant part” of the property oc- 
cupied by the testator was held to 
mean that all of the property not 
utilized for the old house could be 
used for the purpose of a home for 
the widow. Rushlight v. Seton, (Or.) 
23 P.(2d) 1112 [reh den 26 P.(2d) 
568]. (2) Where the funds intrusted 
are of an amount not incommensurate 
with the purposes of the trust, it can- 
no. be said as a matter of law that 
a lesser sum would be sufficient, and 
that the trust could thus be carried 
out, leaving a balance undisposed of. 
In re Wrenshall’s Estate, 72 Pa.Super. 
258. (3) Property devised or be- 
queathed in trust generally see infra 
§ 1875. 


{c] Purpése separated from in- 
cidents.— Under a will setting aside a 
sum in trust for a beneficiary, the 
trustees “using it for her, both prin- 
cipal and interest, entirely as they 
deem best for her, and I have in- 
structed them what disposition to 
make of any of the amount above 
mentioned that should remain at her 
death,” the existence of a residue at 
the beneficiary’s death is not a pur- 
pose of the testamentary trust but is 
contemplated only as a possible in- 
cident in honestly administering the 
trust for the beneficiary’s interest. 
Rinker’s Adm’r v. Simpson, (Va.) 166 
S.E. 546. 


[d] Advancement in life. — In a 
will devising property to a trustee for 
twenty-one years, but giving him a 
discretion to convey or pay over to 
either of the beneficiaries before that 
time, for his or her ‘advancement in 
life,’ the whole or any portion of his 
or her share of the trust estate, ‘‘ad- 
vancement in life’ cannot be con- 
strued as equivalent to “for his or her 
use and benefit,” but the words “ad- 
vancement in life’ restrict his discre- 
tion. What is meant by ‘“advance- 
ment in life’ depends to a greater or 
less degree on circumstances, but it 
points to some occasion, out of the 
everyday course, when the beneficiary 
has in mind some new act or under- 
taking which calls for pecuniary out- 
lay, and which, if properly conducted, 
holds out a prospect of something be- 
yond a mere transient benefit or em- 
ployment. Thus, if the beneficiary 
were going to enter upon a business 
or profession, or to get married or to 
build a dwelling house, or to make 
some unusual repairs or renovation, 
it would be a proper occasion for the 
trustee to use his discretion; but the 
trustee cannot transfer the trust 
estate to the cestuis before the 
expiration of the twenty-one years 
merely because he thinks it would be 
for their general benefit for him to do 
so, without any particular call for the 
transfer. Bailey v. Bailey, 14 A. 917, 
L6G Rela us 4 


[e] Benefit in case of “sickness or 
other misfortune.”—Where a gift in 
trust was for payment to the benefi- 
ciary when needed in case of ‘“‘sick- 
ness or other misfortune” in the judg- 
ment of the trustee, the beneficiary 
was entitled to such portion of the 
bequest as would defray the expense 
of sickness and funerals of his chil- 
dren. Garvey v. Garvey, 22 N.E. 889, 
150 Mass. 185. 


[f] Formation of corporations and 
holding and distribution of stock.— 
(1) A provision in a will authorizing 
the executors and trustees, in the ex- 
ercise of their discretion, to cause to 
be incorporated one or more com- 
panies, for the purpose of carrying 
on any business whatever, by the use 
of any property that might be in their 


[§ 1857 


hands, and authorizing them to trans- 
fer to such company or companies any 
property in their care, and to receive 
for it the capital stock of such com- 
pany or companies for such amounts 
as seem to them just and proper, is 
intended to apply only to the organi- 
zation of such corporations as may 
become necessary or useful in the 
management and proper development 
of such of the properties owned by 
testator, or in which he was interest- 
ed, aS are unproductive and unde- 
veloped; and further provisions to 
the effect that “the stocks of any such 
corporation, taken as aforesaid, by my 
said trustees and executors, shall be 
taken and held by them for the pur- 
pose of distribution to and among 
the several legatees of my estate, the 
same as if the said stocks were con- 
verted into money,’ and ‘if there 
shall come into the hands of my said | 
trustees and executors, as part of the 
trust property, any stocks of a corpo- 
ration or corporations which my said 
trustees and executors may consider 
that it is for the benefit of my estate 
to hold, and not sell, they may retain 
the same and distribute them to my 
legatees specifically, as if they were 
money,” do not authorize the creation 
of a corporation to be used merely as 
a holding company for such portions 
of the stock as remain in the hands 
of the executors, including shares of 
capital stock of other corporations 
which in their judgment :it is more 
advantageous to keep than to sell; 
and this construction is strengthened 
by the fact that the testator provided 
for a period of five years from the 
date of his death for the settlement of 
his estate, and directed his executors 
and trustees “to make distribution of 
any stocks or funds” either during or 
at the end of such period of five years. 
In re Kimberly’s Estate, 76 A. 99, 227 
Pa. 405, 408. (2) Where testator di- 
rected creation of corporation to 
which a part of his estate should be 
transferred, it was held that he meant 
the creation of a legal entity as the 
statute directs, to be conducted pursu- 
ant thereto, and with the powers and 
subject to the restraints placed on it 
thereby. Boyle v. John Boyle & Co., 
120 N.Y.S. 1048, 186 App.Div. 367 [aff 
94 N.E. 1092, 200 N.Y. 597). 


[g] Investment of proceeds and 
payment of income.—Where a trust 
was merely for the investment of pro- 
ceeds and the payment of income to 
the beneficiaries, a sale of land was 
not authorized. In re Walker, 85 P. 
310, 149 Cal. 214. 


[h] Last illness.—Under a _ will 
creating a trust and requiring pay- 
ment, on the beneficiary’s death, of 
the expenses of her last sickness, the 
“last sickness” of an old lady over 
eighty years of age and so infirm as 
to be habitually ill, but who was able 
not long before her death to leave her 
home and attend to certain business 
affairs, was that illness by which she 
was last taken to her bed, and not the 
general or protracted illness of a 
chronic invalid. McLean v. Breen, 
(Tex.Commn.App.) 219 S.W. 1089, 9 A. 
so44] 459 [rev (Civ.App.) 183 S.W. 


[i] Maintenance and education.— 
Where a testator devised his estate in 
trust for the use and benefit, ‘per 
capita for their natural liyes only, of 
all my granddaughters living at the 
time of my decease, who shall reach 
the age of twenty-one years,” provid- 
ed that the income accruing from the 
contingent share of such granddaugh- 
ter as should be under twenty-one 
years of age might be appropriated 
for their maintenance and education, 
a granddaughter under such age was 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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entitled to have the income of her 
share only for her maintenance and 
education. Hooper v. Smith, 41 A. 
1095, 88 Md. 577. 


f Musical education.—Where a 
will required the interest money on 
certain bequests to be expended for 
the musical education of the benefi- 
ciaries, the money should not be ex- 
pended for general education, but 
should be confined to their musical 
education, regardless of the ability 


of the parents to pay for such educa-. 


tion. In re Tolifaro, 84 N.W. 936, 87 
N.W. 682, 113 Iowa 747. 


[k] Payment “into the body of my 
estate."—-A testator directed the di- 
vision of his residuary estate into 
Six parts, and the disposition to be 
made by his executors of each part. 
By a codicil he revoked the disposition 
thus made as 'to two of the parts and 
gave them to two trustees in trust 
to invest, and during the joint lives of 
the trustees and another, to apply 
so much of the income, and in such 
sums, as might seem proper to the 
trustees, to certain specified persons, 
“or into the body of my estate.” It 
was held that the words quoted re- 
ferred to the general estate represent- 
ed by the executors, as distinguished 
from the trust created by the codicil, 
and that a payment of trust income 
by the trustees to the executors, and, 
the specified legacies being then paid, 
its equal division by the latter among 
those entitled to receive the four 
shares of the residuary estate not af- 
fected by the codicil, was accordingly 


authorized. Meldon v. Devlin, 53 N. 
Y.S. 172, 31 App.Div. 146 [aff 60 N.E. 
1116, 167. UN.Y. 573). # 

[1] Preservation. of estate for 


blood relatives.—The will and codicils 
stated not less than thirteen times 
that the trust created by the eleventh 
clause of the will was for the benefit 
of the testator’s son “and his chil- 
dren,’’ and the eleventh clause provid- 
ed that all that part of the estate 
which the testator had designated for 
the benefit of his son and his children, 
naming it, and all rights accruing to 
the son or to the testator’s children 
by the decease of any devisees, were 
thereby vested in a trustee named, 
who was given discretion to pay the 
income to the ‘testator’s son or his 
children, and to invest the income, 
and was required to settle only with 
the son, which settlement should be 
binding upon all persons interested. 
It provided that, if the son were em- 
ployed about the trust estate, the 
trustee might pay him the entire in- 
come in his discretion, but should not 
pay any part of the trust estate or its 
income to the son’s wife or widow; 
that the object of the trust was to 
secure the estate to the testator’s own 
blood, wherefore another son had 
been named as trustee and given the 
largest discretion, meaning thereby 
his own uncontrolled conclusion of 
what was best. Upon the death of 
the beneficiary son leaving children, 
the trust estate was to be accumulat- 
ed, subject to the trustee’s discretion 


to make advancements, until the 
youngest became of. age, when it 
should be equally divided; but, if 


such son died without issue, the trust 
property should be divided among the 
testator’s heirs. It was provided that 
the trust estate should not be liable 
for any debt or liability of the son or 
any of his issue. It was held that the 
broad discretion given the trustee was 
not an arbitrary one, and the will did 
not authorize the payment out of the 
corpus of the trust estate of a claim 
for alimony to the son’s divorced wife, 
to whom he was married after the 
execution of the will, the purpose of 
the will being to preserve the trust 
estate for the testator’s blood rela- 
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tives. McFerran v. Fidelity Trust 
Co.; 1319S W., 393, 140 Ky. 536. 


[m] Provisions for home, home- 
stead or residence.—(1) A testator 
directed that his homestead and fur- 
niture and necessary provisions ‘‘be 
held for the use of my wife and other 
members of my family” so long as 
they should live. It was held that the 
term “be held for the use’”’ required 
the trustees to keep the homestead 
and its appurtenances in repair, and 
maintain the furniture by repair or 
renewal, and furnish necessary pro- 
visions for the use of the remaining 
members of the family. Searle v. 
Fieles, 83 N.E. 991, 197 Mass. 3438. (2) 
Direction to purchase home for cestui 
que trust authorizes the purchase of 
a home in a foreign country where 
the cestui que trust resides with her 
husband. Brooke’s Estate, 29 Pa.Dist. 
472. (8) <A provision of a will di- 
recting the trustees to maintain the 
testator’s home for his wife was held 
not to authorize the widow to rent 
the home to others. In re Gabler’s 
Will, 2517eNe YoSe (204; 140, Mise. i538 
[mod on other grounds 257 N.Y.S. 
311, 235 App.Div. 807, aff 185 N.E. 719, 
261 N.Y. '517]. '¢4)). A. direction. to 
“maintain my home” “only requires 
the trustees to retain and maintain 
the real property occupied by the 
testator at the time of his death, for 
the use of the widow as long as she 
shall desire to live there; for that 
purpose to pay the taxes, interest, 
water rates, and other proper charges 
thereon; and to make necessary re- 
pairs thereto; and that said trustees 
are not required, by the provisions of 
said paragraph, to provide the widow 
with fuel, gas, electricity, a telephone, 
servants, an automobile, silverware, 
linen, food, clothing, and care of a 
physician, or to replace the furniture 
in the house bequeathed by the will to 
the widow.” In re Gabler’s Will, 257 
INiY.S:. 311, 312, 235; App. Diy. 807 fiaft 
So: CINEHS also, ca Gg ING moi cobain CD) ncLAS 
duty to maintain the testator’s home 
plant, imposed upon the trustees to 
whom it was devised, was more com- 
prehensive than merely to preserve 
the property in a condition fit for oc- 
cupancy, and to involve keeping it in 
a condition reasonably conforming to 
the standard set by the testator in 
his lifetime, including maintenance 
and replacement of furniture. Hay- 
ward v. Hayward, 111 A. 538, 95 Conn. 
122. (6) Fund to trustee “to pro- 
vide home or residence” for his 
daughters and the survivor or sur- 
vivors of them so long as they should 
remain unmarried, made provision for 
a single home for all the daughters to 
live together, and not a home for each 
to live separately, and the trustee 
was bound to provide only one place 
of residence for all of.them. Oliver v. 
Oliver, 3 N.J.Eq. 368. 


{n] Reduction of estate to cash 
and distribution thereof.—A _ trust 
fund created by a will directing the 
trustees to keep all money received 
and invest it as deemed best, and au- 
thorizing them to dispose of the sur- 
plus unnecessary for : businesslike 
care of the estate to the legatees, is 
intended primarily to reduce the cor- 
pus of the estate into cash, to be 
distributed among the beneficiaries, 
not to keep it invested. In re Whit- 
ney’s Estate, 248 P. 754, 78 Cal.App. 
638. 


{[o] Support and maintenance.— 
(1) Where a testator, having ample 
means, makes a liberal provision for 
the “support and maintenance” of his 
widow, those words will be given a 
broad and liberal significance when 
no language iS used in connection 
therewith which tends to restrict or 
limit their meaning. Blair v. Blair, 
108 P. 827, 82 Kan. 464. (2) On the 
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death of all of the testator’s children 
his widow is not entitled to a sum di- 
rected to be paid her for the mainte- 
nance of the testator’s family. Bow- 
ditch v. Andrew, 8 Allen (Mass.) 339. 
(3) Where the testatrix left all her 
estate to trustees to divide tthe net 
income annually among her six chil- 
dren, and the children, if any, of 
those deceased, in equal shares, so 
long as any of her children should 
live, and then divide the principal 
among her children’s descendants per 
stirpes, but authorized the trustees, 
whenever it should be necessary for 
the proper support of her three young- 
est children, or any one or more of 
them, to allow and pay to such child 
or children five hundred dollars each 
per year éxtra out of such income, 
before dividing the income among all 
the children, it was held that such ex- 
tra allowance was intended only for 
the necessary support of such chil- 
dren, and that the trustees were not 
authorized to appropriate any sum 
from such net income to the payment 
of the indebtedness of any such child. 
a ae v. Bergman, 50 A. 515, 94-Md. 


[p] “Required” for support.— 
Where it is provided in the will that 
the widow may draw from the estate 
all the money required for her sup- 
port and maintenance, the word “re- 
quired” will not be interpreted to 
mean any amount needed or necessary 
for such purpose, but will be held to 
include such sum or sums as she may 
request or wish to use for such pur- 
pose.) Blair: yi Blaire 10S iP ss oie 
Kan. 464. 


[q] Provision as to size of building 
was directory merely, and a smaller 
building might be erected. Paine v. 
Forney, 38 S.E. 885, 128 N.C. 2387. 


[r] Matters permitted or included 
under particular purposes, (1) 
Where a testator directed that a man- 
sion house, with suitable office, fit for 
the residence of the owner of his es- 
tates, which were worth £15,000 a 
year, should be erected by his trus- 
tees, it was held that the mansion 
house ought to have a garden, and 
lawns and pleasure grounds attached 
to it, and proper approaches made to 
it. Lombe v. Stoughton, 17 Sim. 84, 
42 Eng.Ch. 84, 60 Reprint 1059. (2) 
A will construed as showing the tes- 
tatrix’ manifest intention to provide 
fully for her brother, who was ill, 
for the remainder of his life, and for 
his funeral after his death, and to 
mean by the expression ‘“‘any doctor 
bills” any bills for doctors, the word 
“doctor’’ meaning to prescribe or treat 
medically or to treat as a doctor or 
physician, and to include the apply- 
ing of the medicine and care of the 
patient, and to intend by “any doctor 
bills” to make a provision in relation 
to payment of his expenses from a 
trust fund to include a claim such as 
the one in controversy for caring for 
such brother in view of the circum- 
stances, the testatrix’ brother being 
without family or relatives to care 
for him after her death. Haines v. 
Indiana Trust Co., 181 N.E. 89, 75 Ind. 
App. 651. (3) <A testator left his 
residuary estate to his wife during 
her life, provided she remained his 
widow, but, if she remarried, she was 
to receive only the dividends and in- 
come arising from stock in a certain 
corporation for life, and upon her 
death the stock was to become a part 
of the residuary estate, out of which 
a trust fund was created for the bene- 
fit of testator’s two children or their 
issue. The will did not declare any 
intent that such stock should be held 
by the trustee after the wife’s death, 
nor could such intent be fairly in- 
ferred from the will. The widow died 
without remarrying. It was held that 
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trust is a purely private one7® or for public or char- 


itable purposes.*? 
[§ 1858] d. Conditions.’ 


it was the trustee’s duty to hold the 
stock until the widow’s death, and 
then sell it within a reasonable time 
thereafter, and divide the proceeds 
between the two trust funds created 
for the benefit of the children. Can- 
non v. Quincy, 121 N.Y.S. 752, 65 Misc. 
399. (4) A provision made by a will 
for carrying its trusts into effect em- 
braces tthe costs of a suit in relation 
to such trusts. Stagg v. Beekman, 2 
Edw. (N.Y.) 89. 


[s] Matters not permitted under 
particular purposes. — (1) Under a 
will providing that the trustees of a 
farm permit a son of the testator to 
occupy the house as a residence, au- 
thority being given to the trustees to 
dispose of such real and _ personal 
property as should not be required 
for residential purposes, they are not 
authorized to maintain any part of 
the farm or live stock or buildings 
for the use of the son in connection 
with keeping the house suitable as a 
residence. Connly v. McElroy, 125 
A. 206, 46 R.I. 93. (2) A will leaving 
a farm in trust with directions to per- 
mit a son of the testator to occupy 
the house as a residence free from 
rent did not authorize the use of 
funds to the extent of providing and 
furnishing food, servants, heat, light- 
ing, and other advantages afforded by 
the ‘testatrix during her life, ‘“resi- 


dence” not being synonymous with 
“home.” Connly v. McElroy, supra. 
(3) Where a testator, after giving 


annuities to various persons, which he 
directed ‘his executors to pay out 
of the estate, gave the residue of his 
estate, “always subject to the forego- 
ing gifts,’ to the executors in trust, 
to receive the rents and income and 
distribute them among certain per- 
sons, the payment of the annuities 
was not one of the purposes of the 
trust. Matthews v. Studley, 45 N.Y. 
S220 ii App Diva S03 > Lafies 7 Ana. 
1117, 161 N.Y. 633]. And see Allen v. 
Farmers’ L. & T. Co., 45 N.Y.S._ 398, 
18 App.Div. 27 (holding that, under a 
trust to pay income to and for the 
support of a wife and husband and 
their children, and, in case of the 
wife’s death, to and for tthe support 
and maintenance of the husband and 
his family, ete., the right of the bene- 
ficiaries to participate in the benefit 
of the income did not depend upon a 
continuation of the family relation, 
and therefore the rights of the wife 
were not cut off by a decree of divorce 
rendered against her). 


Validity of testamentary trusts see 
passim supra §§ 1821-1854. 

70. See cases supra note 69. 

71. Cal.—In re Graham’s Estate, 
218 P. 84, 63 Cal.App. 41. 
Conn.—Bailey v. Lewis, 3 Day 450. 

Ga.—Cumming v. Reid Memorial 
Church, 64 Ga. 105. 

Hawaii.—Matter 
Hawaii 162. 


Mass.—Atty.-Gen. v. Union Soc., 116 
Mass. 167. 

Mo.—Sappington  v. Sappington 
School Fund, 27 S.W. 356, 123 Mo, 32. 

N.H.—Clough v. Enfield Town 
School Dist, 75 A. 876, 75 N.H. 603. 

N.J.—Trustees of Princeton Uni- 
versity v. Wilson, 78 A. 393, 78 N.J. 
Hq. 1. 


of Lunalilo, 4 


An equitable estate or 
interest under a testamentary trust, like a legal es- 
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being subject to 


Pa.—Beck v. Philadelphia, 17 Pa. 
104. 


R.I.—In re Ogden, 55 A. 933, 25 R.I. 
373 


[a] @hus (1) the authority to 
trustees ito obtain legislation to en- 
able a city to cleanse docks does not 
give the trustees the right to cleanse 
the docks. Beck v. Philadelphia, 17 
Pa: 104. (2).°A gift for-a™ soldier 
monument might be added to by oth- 
ers, but the will did not authorize the 
erection of a memorial or a memorial 


building. In re Ogden, 55 A. 933, 25 
Relies 13. 
[b] Wpkeep of church as charita- 


ble purpose.—A devise to a church of 
property in trust, the income only of 
which is to be used in keeping the 
church property in good condition, is 
a devise for a charitable purpose only. 
In re Graham’s Estate, 218 P. 84, 63 
Cal.App. 41. 


[c] Place where building to be 
erected.—(1) A testatrix in one item 
of her will devised to trustees “my 
house and grounds,’ with alli the 
buildings standing within such 
grounds, to be used for public pur- 
poses, and in a subsequent item gave 
the remainder of her estate to the 
trustees of a university, to he de- 
voted to the construction “upon the 
grounds of the said university” of a 
building to be used for certain pur- 
poses. It was held that the term 
“university” was not used to desig- 
nate any building or group of build- 
ings, but the corporation, the preposi- 
tion ‘fof’ denoting proprietorship and 
not location, and the word ‘“‘grounds” 
evidently used in the latter item to 
express the rhetorical antithesis be- 
tween “my house and grounds,” used 
in the previous item, upon which a 
public hall and garden were to be es- 
tablished; and the establishment of 
the building upon the grounds ‘‘of the 
said university’’ will not be deemed 
to bear a limited or special meaning 
confining it to such lands as lie im- 
mediately adjacent to and are used in: 
connection with the existing build- 
ings of the university, but to embrace 
any land owned by the university so 
located as to make the building to be 
erected available for the purposes in- 
tended; and a tract not contiguous 
to the original and central campus 
upon which the existing university 
buildings are situated, but separated 
therefrom in part by a railroad, in 
part by a public street, and in part 
by land of other owners, the only 
communications between the tract 
and the central campus being .by 
means of streets or lanes, would be 
“grounds of the said university,” 
within the meaning of the will, where 
owned by the university. Trustees of 
Princeton University v. Wilson, 78 A. 
393, 448 N.Jibat: 1.) (2)) ven af the 
common-law rule treating a devise of 
land as in the nature of a conveyance, 
and as passing nothing not owned by 
the testator at the date of the will, 
applies to land not ‘the subject of the 
devise, but referred to only for the 
purpose of defining or imposing a 
limitation upon some testamentary 
disposition, rather than the rule that 
a will speaks from the testator’s 
death, so as to affect the question of 
the date of acquisition of land by 
the university and render it neces- 
sary that such land should be owned 
by the university at the date of the 


— 
tthe 
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tate or interest,7® may be made subject to the sup- 
port of another,74 or te other conditions, either 
precedent or subsequent,’® the construction thereof 


the same rules as those governing 


will to be embraced within. the 
“erounds of the said university,” the 
controliing date would be the date of 
a codicil of the will, where the codicil 
ratified and confirmed the gift to the 
university contained in the original 
will, the codicil amounting to a re- 
publication of the will, and where 
the university acquired ownership 
of the detached property, before the 
date of such codicil, it was within the 
purview of such phrase.’ Trustees of 


Princeton University v. Wilson, 
supra. 
[d] Trust for benefit of school dis- 


trict.—(1) Where a will gave a brick 
block to the E town school district, 
the property being placed in the hands 
of three trustees, who should “have 
the management of said property for 
the benefit of said district,’’ and after 
testator’s death another district in 
the town was incorporated with_the 
town school district, it was held that 
the trust related only to the manage- 
ment of the property, and not to the 
expenditure of the income available 
for school purposes for the benefit of 
the district; and, the identity of the 
town school district not having been 
lost by the incorporation into it of ad- 
ditional territory, the trust would be 
discharged by payment to the legatee 
named of the sums realized from the 
property. Clough v. Enfield Town 
School Dist., 75 A. 876, 75 N.H. 603. 
(2) Where a fund was bequeathed to 
an ecclesiastical society, the interest 
to be applied for the purpose of main- 
taining a free school in one of the dis- 
tricts, an agreement by the society to 
apply the fund to the support of the 
ministry was void, being a fraud on 
third persons. Bailey v. Lewis, 3 Day 
(Conn.) 450. 


{[e] ‘rust fund to religious so- 
ciety to be applied “toward maintain- 
ing a minister and public worship” 
may be used for the payment of ex- 
penses of a sexton and for fuel used 
ina chapel. Atty.-Gen. v. Union Soc., 
116 Mass. 167. 


[f] Implication that trust fund 
was to be used, not only in erecting,’ 
but in adding to and keeping in repair, 
a church. Cumming vy. Reid Memorial 
Church, 64 Ga. 105. 


Charitable trusts see Charities 1 C. 
J. p 291 et seq. 


72. As creating or not creating 
trust see supra § 1842. 


73. Conditions and restrictions on 
cove or legacies see supra §§ 1751-— 
1 E 


74. Napier v. Napier, 29 Ga. 491. 


[a] Thus a devise in trust for the 
use of a son and his family, and the 
support and settlement of the chil- 
dren, is a gift to the children, subject 
only to the support of the father and 
moeheny Napier v. Napier, 29 Ga. 


Creation of trust for support and 
maintenance see supra § 1845. 


75. Cal.—In re Blake’s Estate, 108 
P. 287, 157 Cal. 448. 
Pe tay taps vy. Cummings, 45 Ill. 
Mass.—Bradlee v. Appleton, 16 
Gray 575. oe 


N.H.—Ladd vy. Ladd, 74 A. 1045, 74 
N.H. 371. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the construction of conditions and restrictions gen- 
erally.7° 


[§ 1859] e. Construction To Uphold Trust. As 
is true of wills?’ and trusts’® generally, the court 
in construing a testamentary trust will, whenever 
possible, prefer and adopt such meaning as will up- 
hold the trust rather than defeat it.7° It is only 
when the language used by the testator admits of 
no other reasonable construction than that it creates 
a valid trust that a court will declare such to be in- 
valid.£® The court, in construing a testamentary 
trust, will not imply a provision for forfeiture where 
none is expressed.*! That a spendthrift provision 
in a will was in a separate paragraph from the one 
indicating the shares the distributees were to receive 
does not require the former’s rejection.’ That a 
residuary clause in a will is void does not invalidate 
trust provisions therein, where no injustice would 
result from upholding the trust provisions and de- 
claring the residuary clause void.5® When necessary 
to sustain the trust and carry out the testator’s in- 
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tent, the court will supply deficiencies in the trust 
instrument.*4 


[§ 1860] f. Separation of Interests or Provi- 
sions.°° Where the intention of the testator as ex- 
pressed in the will permits, trust provisions will be 
separated into distinet trusts in order to prevent the 
invalidity of one from affecting the other.°® Ae- 
cordingly, where limitations, some good and others 
bad, are embraced in a single testamentary trust, 
such trust is good for the lawful purpose’* unless 
the limitations are inseparable, in which ease the 
whole trust is destroyed and no effect can be given 
to any part of it.88 Likewise, and in accordance with 
the general rule,*® where a construction of a will 
as creating a single trust will render it void in its 
entirety and by any fair and reasonable interpreta- 
tion of the language of the will the court can save 
the disposition and give the will full effeet by con- 
struing it as creating separate trusts, the former 
construction will be rejected and the latter adopt- 


N.C.—Johnson y. Gooch, PANIED, Wwe 
16 N.C. 64. 


R.I.—McLyman v. Art Ass’n of 
Newport, 154 A. 117, 51 R.I. 278. 


See In re Carter’s Hstate, 99 A. 79, 
254 Pa. 565 [devise by donee of pow- 
er of appointment creates a trust 
only if the donee died leaving other 
ehildren, or their issue, than one 
named, otherwise to convey the es- 
tate to the son named absolutely). 


[a] Restriction against sale for 
taxes.—Waldo vy. Cummings, 45 III. 
421. 


{[b] Attaining certain age as a 
condition precedent. In re Blake’s 
Estate, 108 P. 287, 157 Cal. 448. 


[ec] Devise to charitable corpora- 
tion subject to restriction on use. 
McLyman vy. Art Ass’n of Newport, 
154 A. 117, 51 R.I. 273 (the words 
“without restrictions except” in a tes- 
tamentary gift clearly indicated an 
intention to attach a restriction to the 
use of the gift). 


76. See cases infra this note. 


[a] Occupation of homestead.— 
Where the testatrix left her home- 
stead in trust to be occupied by certain 
of her relatives named as long as they 
chose to occupy it, and provided an 
annuity to be paid to the persons oc- 
cupying the homestead, and for re- 
pairs to the buildings thereon, the 
occupation of the homestead must be 
personal, and the beneficiaries should 
not only live on the part of the farm 
she gave them the right to occupy, 
but should live in their own homes. 
Ladd v. Ladd, 74 A. 1045, 75 N.H. 
Otis 


[b] Payment of debts.—Where a 
will devised property to a person, to 
be held in trust for the testatrix’ hus- 
band, free from liability for certain 
debts due by him to third persons, 
but gave him the property absolutely 
in case he should fully pay all such 
debts, the absolute title did not vest 
in him unless payment of such debts 
was made during his life. Johnson y. 
Gooch, 21 S.H. 39, 116 N.C. 64. 


[c] Marriage.—The testator be- 
queathed a sum to trustees, the in- 
come to be paid to his granddaughter 
until she should arrive at the age of 
twenty-one years or marry, providing 
that upon her marriage it should be 
paid wholly over to her, together with 
any accumulated interest unpaid 
thereon, and that if, at the age of 


twenty-one, she should be still unmar- 
ried then it should be paid over to 
such other trustee as she might elect, 
to be held by such trustee on a like 
trust, the net income to be paid until 
she should marry, and upon the event 
of her marriage to be wholly paid to 
her. The granddaughter married 
after arriving at the age of twenty- 
one years but did not select a new 
trustee. It was held that upon her 
marriage the principal sum, with its 
accumulations, should be paid over to 
her. Bradlee v. Appleton, 16 Gray 
(Mass.) 575. 

[d] Fidei commissum under Mexi- 
can law see Gortario v. Cantu, 7 Tex. 
BOs 


77. See supra §§ 1146-1152. 
78. See Trusts § 242. 
79. Cal.—In re Heywood’s Estate, 


82 P. 755, 148 Cal. 184, 11 Prob.Rep. 
Ann. 357. 

Conn.—Pinney v. Newton, 33 A. 591, 
66 Conn. 141. 

Ky.—Shaver v. Weddington, 56 S. 
W.(2d) 980, 247 Ky. 248. 

Mo.—Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. ; 

N.H.—Borchers vy. Taylor, 145 A. 
666, 83 N.H. 564, 68 A.L.R. 874. 

Ohio.—Rea v. Griffin, 21 Ohio N.P. 
N.S. 129. 


Pa.—Van Blunk’s Estate, 1 Pa.Dist. 
&Co. 419. 


Tex.—Munger v. Munger, (Civ. 
App.) 298 S.W. 470. 
Wis.—Holmes v. Walter, 95 N.W. 


380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. 


[a] Thus it is only when the lan- 
guage actually used by the testator 
will admit of no other reasonable con- 
struction than that it creates an in- 
valid trust that a court will declare 
such to be its effect. In re Heywood’s 
Estate, 82 P. 755, 148 Cal. 184, 11 Prob. 
Rep.Ann. 357. See Young v. Du Bois, 
113 N.Y.S. 456, 60 Misc. 381 [aff 115 
N.Y.S. 1150; 130 App.Div. 902, aff 91 
N.E. 1122, 197 N.Y. 545] (holding that 
a provision in a will, that in a certain 
contingency the trustees should pay 
over “all of the aforesaid trust funds,” 
was not to be taken as importing the 
creation of a single trust fund and 
thereby inyalidating the trust, where 
separate trust funds might otherwise 
be imported from the other provisions 


of the will and the trust thereby up- 
held; and therefore, that the words 
“trust funds” should be construed as 
meaning trust estates, and not trust 
moneys). 


[b] Presumption against partial 
testacy applies to testamentary trusts. 
Shaver v. Weddington, 56 S.W.(2da) 
980, 247 Ky. 248. 


[ce] Doubtful provisions in a will 
creating a trust will be interpreted 
to uphold, rather than destroy, the 
trust. Munger v. Munger, (Tex.Civ. 
App.) 298 S.W. 470. 


Cross references: 
Charitable trusts see Charities § 12. 


Construction to uphold will see supra 
§§ 1146-1152. 


Construing provisions as. creating 
separate trusts to sustain their 
validity see infra § 1860 text and 
note 90. 


80. In re Heywood’s Estate, 82 P. 
eae 148 Cal. 184, 11 Prob.Rep.Ann. 


81. Borchers v. Taylor, 145 A. 666, 
83 N.H. 564, 63 A.L.R. 874. 


82. In re Hays’ Estate, 135 A. 626, 
288 Pa. 843: 


83. In re Allen’s Will, 
512, 188 App.Div. 867. 


84. Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309 (dictum). 


85. Of will generally see supra 
1153-1161. ef =! i 


86. Vanderpoel v. Loew, 19 N.E. 
481, 112 N.Y. 167; Ripley v. Guaranty 
Trust Co. of New York, 151 N.Y.S. 12, 
165 App.Div. 481, 14 Mills Surr. 195. 


87. Harrison v. Harrison, 36 N.Y. 
ay 2 Transcr.A. 348 [aff 42 Barb. 


88. Brown v. Quintard, 69 N.E. 
225, 177 N.Y. 75; Coster v. Lorillard} 


US INE NGS Y 


14 Wend. (N.Y.) 265 [rev 5 Paige 
172]. 
[a] Joint estate for twelve lives, 


being in entirety, the twelve having 
but one estate in the whole, cannot 
be reduced to the limitation of two 
lives within the rule against per- 
petuities, and the trust term is there- 
fore altogether void. Coster v. Loril- 
oe 14 Wend. (N.Y.) 265 [rev 5 Paige 
il ‘ 


89. Construction to uphold trust 
see Supra § 1146. 


758 [69 C.J.] 


ed,®° unless the later clause is so connected with the 
former as to be included in the trust. 
clause of a will is subject to a trust, 
will be free from the trust,®? unless the language 


90. Vanderpoel v. Loew, 19 N.E. 
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91. Stone v. Bradlee, 66 N.B. 708, 
183 Mass. 165; Staples v. Hawes, 57 
N.Y.S. 452, 39 App.Div. 548 [aff 53 N. 
Y.S. 860, 24 Misc. 475]; In re Lowe’s 
Will, 244 N.Y.S. 561, 137 Misc. 588; 
Phillips’ Estate, 11 Pa.Co. 500. 


[a] Thus, where the second para- 
graph of the will gave the testator’s 
wife free use of his house and ap- 
purtenances, during widowhood, and 
provided that should the wife not de- 
sire to live in the house, the premises 
should be sold and the proceeds in- 
vested, pursuant to the terms of a 
trust thereinafter set forth; that all 
income arising from proceeds of sale 
be paid to the wife during her widow- 
hood and on her death or remarriage 
the fund to be disposed of in accord- 
ance with provisions of a trust there- 
inafter set forth, and the fourth para- 
graph gave the residue, including the 
residence, in trust with directions 
that the dwelling be kept in repair as 
a home for the wife during her 
widowhood, and that should she not 
desire to occupy it or fail to do so, 
directing that the dwelling be sold 
and the proceeds be invested in Se- 
curities authorized by law, the net 
income of which should be paid to the 
wife during the trust and her widow- 
hood, and on termination of the trust 
to divide the balance as therein speci- 
fied, the will created a single trust 
for the benefit of the testator’s wid- 
ow, including a beneficial interest in 
the dwelling. In re Lowe’s Will, 244 
N.Y.S. 561, 137 Misc. 588. . 


[b] Spendthrift trust.—Where a 
testatrix by a codicil converted an 
absolute legacy to her nephew into a 
spendthrift trust, and by a second 
codicil bequeathed to him ‘‘the inter- 
est of $6,000, in addition to the 
amount left to him in my will, to be 
paid to him monthly,” it was held that 
the trust extended to this last bequest. 
Phillips’ Estate, 11 Pa.Co. 500. 


Reid v. Walbach, 23 A. 472, 75 
Md. 205; In re Handy’s Estate, 31 
A. 983, 986, 167 Pa. 552; Rowland v. 
Rowland, 8 Pa.Dist. 184. 


[a] Thus, where a testatrix by a 
clause in her will devised property in 
trust for-a daughter, and in the 
residuary clause one fourth of the re- 
mainder of the property was given to 
this daughter, that which passed by 
the residuary clause passed absolute- 
ly. Reid v. Walbach, 23 A. 472, 75 Md. 
205. 


[b] Spendthrift trusts. — A will 
provided that the shares of the testa- 
tor’s sons should be held in trust dur- 
ing their mother’s life and until each 
should reach the age of twenty-five 
years, that then one half the share of 
each should be so held until he should 
reach the age of twenty-eight, and 
that then one fourth should be held, 
under a spendthrift trust, for the 
son’s life. A codicil was added direct- 
ing ‘that the trustees should, on the 
death of his wife, divide the “estate 
both real and personal into four equal 
shares and one equal share shall be 
held by my said trustees for each one 
of my said children upon the trusts 
and for the Same purposes as are set 
forth in my will, and for no other 
trust or purpose whatsoever.” It was 
held that the codicil continued only 
the old trusts, and did not put the 
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of the separate 
91 


Where one 


a separate clause 


whole shares of the sons under spend- 
thrift trusts. In re Handy’s Estate, 
31 A. 9838, 986, 167 Pa. 552. 


93. In re De Puy’s Will, 185 N.Y.S. 
817, 194 App.Div. 796. y 


[a] Trust by reference to other 
parts of will.—Under a will provid- 
ing that, in case there should be any 
residue remaining, it should be divid- 
ed and paid over as in the case of 
“sums hereinbefore bequeathed for 
their use and benefit,” a grandson of 
the testator, who was to receive ten 
thousand dollars out of the principal 
sum of a trust whose income went to 
his father for life, on such father’s 
death was also entitled to ten thou- 
sand dollars out of any residue re- 
maining, two distinct trust funds be- 


ing provided for by the will. In re 
De Puy’s: Will, 185 N.Y.S. 817, 194 
App.Div. 796. 

Property embraced in separate 


clause as within or without terms of 
trust see infra § 1875. 


94, Del.—Frost v. 
GOs lel. Chi woz. 


Me.—Clifford v. Stewart, 49 A. 52, 
95 Me. 38. 


Md.—Stein v. 
Md. 464. 


Mass.—Claflin v. Dewey, 58 N.E. 
581, 177 Mass. 166; Valentine v. Bor- 
den, 100 Mass. 273. 


N.J.—Titsworth vy. Titsworth, 152 
A. 869, 107 N.J.Eq. 436. 


N.Y.—In re Trevor, 145 N-;E. 66, 
239 N.Y. 6 [rearg den 147 N.E. 203, 
239 N.Y. 579]; In re Mount’s Will, 77 
N.E. 999, 185 N.Y. *162; Durfee v. 
y-Pomeroy, 49 N.E.°132, 154 N.Y. 583; 
Corse v. Chapman, 47 N.H. 812, 153 
N.Y. 466 [motion den 49 N.B. 1095, 
155 N.Y. 635]; Allen v. Allen, 43 N.E. 
626, 149 N.Y. 280; Hillyer v. Vande- 
water, 24 N.E. 999, 121 N.Y. 681 mem; 
Vanderpoel v. Loew, 19 N.E. 481, 112 


McCauley, 44 


A. 


Stein, 29 A. 691, 79 


N.Y. 167; Tiers v. Tiers, 98 N.Y. 568 
[aff 32 Hun 184]; Wells v. Wells, 88 
N.Y. 323; Stevenson v. Lesley, 70 N. 


Y. 512 [mod 9 Hun 637 (mod 49 How. 
Pr. 229)]; Bruner v. Meigs, 64 N.Y. 
506 [aff 6 Hun 203]; Cheever v. Cheev- 
er, 157 N.Y.S. 428, 172 App.Div. 353, 17 
Mills Surr. 94; Matter of Johnson, 
67 N.Y.S. 1004, 57 App.Div. 494 [mod 
on other grounds 63 N.E. 63, 170 N.Y. 
139]; In re Peek’s Will, 227 N.Y.S. 
682, 131 Misc. 495; In re Brickson’s 
Estate, 183 N.Y.S. 779, 118 Mise. 10; 
In re Shrier’s Hstate, 169 N.Y.S. 330, 
103 Mise. 132; Hayden v. Sugden, 96 
N.Y.S. 681, 48 Misc. 108. 


Pa.—Steinmetz’s Estate, 31 A. 1070, 
168 Pa. 171; People’s Sav. Bank v. 
Denig, 18 A. 1083, 131 Pa. 241; Thum’s 
Estate, 5 Pa.Dist. 739, 18 Pa.Co. 615. 


R.I.—In re Martin, 54 A. 589, 25 R. 
I. 1, 8 Prob.Rep.Ann. 456. 


[a] Thus (1) where the interests 
carved out of a trust are separate and 
distinct, the will is to be construed 
as though in terms it had created a 
separate trust for each beneficiary. 
Wells v. Wells, 88 N.Y. 323 [aff 25 
Hun 647]. (2) Where a testator, art- 
er making certain bequests, directed 
his executors to divide the remainder 
of his estate into four equal parts, 
and then devised one of said parts in 
trust for the sole benefit of his daugh- 
ter for life, and at her death to be 


conveyed to her issue, and devised the 
other three parts in like trust for the 


separate trust is being created.®* 
ferent persons is usually separate and distinct 
for each,®* although they were not separately fram- 


[§ 1860 


clause indicates that another and 
A trust for dif- 


benefit of his three sons, the estate 
was to be divided into four equal 
parts, to be administered as four sep- 
arate trusts, each child to receive the 
income from his part. Stein v. Stein, 
29 A. 691, 79 Md. 464. (3) Four sep- 
arate trusts are created by a will giv- 
ing to S twelve thousand dollars, to 
be held by him in four equal portions 
in trust for testatrix’s four daugh- 
ters, ‘to pay to each the income on her 
portion. In re Shrier’s Estate, 169 
N.Y.S. 330, 103 Misc. 132. (4) A pro- 
vision of a will, which gave all of 
the estate to N in trust, that thirty- 
five per cent of the income be paid 
to H, as trustee, the said sum to be 
by her divided into three equal parts, 
and one of them to be by her applied 
for the education, support, and main- 
tenance of each of the testator’s three 
daughters, so long as H considers 
they are leading proper lives, each as 
she marries to receive a sum equal 
to ten per cent of the principal repre- 
sented by one third of the thirty-five . 
per cent income, creates a separate 
trust for each of the daughters, the 
testator intending, to separate from 
the rest of his estate an amount that 
would earn thirty-five per cent of the 
total income of the estate, this 
amount to be held in one fund for con- 
venience of investment and to consti- 
tute the principal of the separate 
trusts for the three daughters. In 
re Erickson’s Estate, 183 N.Y.S. 779, 
113 Misc. 10. 


[b] Trustees should keep separate 
trust fund for each child, where the 
testator puts the estate in trust for 
the children and makes a different 
disposition of the corpus in case of 
share of each child. Titsworth vy. 
Titsworth, 152 A. 869, 107 N.J.Eq. 436. 


[c] Expense of management.— 
Where several trusts are created by 
a will, each should be separately taxed 
for the payment,of its individual ex- 
penses of management and tax; but 
the common expenses of proving the 
will, paying debts, and transferring 
legacies should be paid from the es- 
tate as a whole. In re Martin, 54 A. 
589, 25 R.I. 1, 8 Prob.Rep.Ann. 456. 


{d]_ Effect of no separation as re- 
quired by the will_—Under a will di- 
recting the Segregation of the testa- 
tor’s estate into several trust funds, 
a contention in the executors’ judi- 
cial settlement that no trust: estate 
was erected, because there had been 
no separation by setting apart spe- 
cific property for each trust, cannot 
be sustained, where the estate con- 
sisted largely of securities which the 
executors deemed wise to retain in- 
stead of converting into cash for re- 
investment, and none of the benefi- 
ciaries suffered by the technical vio- 
lation of the will. Matter of John- 
son, 67 N.Y.S. 1004, 57 App.Div. 494 
{mod on other grounds 63 N.E. 63, 170 
N.Y. 139,32 N.Y.Civ:Proe: (3817. 


[e] Effect of devise of property to: 
executors in trust.—Where a clause: 
of a will opens with formal words 
giving the residue of the estate to 
executors for the purposes of certain 
trusts, they may be treated as merely 
introductory, where they are followed 
by apt language in the same and ina 
subsequent clause creating separate 
trusts. Durfee v. Pomeroy, 49 N.E. 
132, 154 N.Y. 583. 


[f]. Several trust.—(1) Where a. 
will devises real estate to executors. 


For later cases, developments and changes in the law see Annotations, came title and section number. 
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ed,®® and even though the trust property is to be kept 
in solido under one management for convenience of 
Such may, however, be for all collec- 


investment.?° 


WILLS 


tively,®°* the question depending in each case upon 


in trust to rent and invest and pay 
the rents and income to a specified 
beneficiary for life, and upon his 
death to divide the same into a speci- 
fied number of equal parts and to hold 
the parts separately during the life 
of @ person specified in connection 
with each part, paying to such person 
the rents and income, and the life ben- 
eficiary dies before the testator, a 
valid several trust is created for each 
of the beneficiaries named, which 
takes effect in respect to each of them 
living at the time of the death of the 
testator as to the part set apart for 
each. Bruner v. Meigs, 64 N.Y. 506 
laff 6 Hun 203]. (2) A trust in the 
specified fund to be so set apart for 
each of the original beneficiaries is 
a separate and several one for the 
beneficiary thereof. Vanderpoel v. 
Loew, 19 N.E. 481, 112 N.Y. 167. 


[gs] Trust not joint and indivisi- 
ble.—(1) Will held not to vest a third 
of the testator’s personalty on his 
death in the children of his sécond 
wife, subject to her life estate and to 
be divested, in case of death, in favor 
of issue or surviving brothers and 
sisters, nor to create one indivisible 
joint trust. In re Trevor, 145 N.E. 
66, 239 N.Y. 6 [rearg den 147 N.E. 203, 
woo) UN. Yo: 579 ]int (2) vA will dividing 
income and principal of trust estate 
equally among five beneficiaries and 
named remaindermen created sepa- 
rate trusts. In re Peek’s Will, 227 
N.Y.S. 682, 1381 Mise. 495. 


95. Frost v. McCauley, 44 A. 779, 
% Del.Ch. 162; Clifford v. Stewart, 49 
A. 52, 95 Me. 38; Stevenson v. Lesley, 
70 N.Y. 512 —mod 9 Hun 637 (mod 49 
How.Pr. 229)]; Wells v. Wells, 88 N. 
NA 23s hatha 25. Eun <647i4-5 Pine ere 
Fuerth’s Estate, 267 N.Y.S. 498, 149 
Mise. 422. 


[a] Interests given in shares.—(1) 
Although trusts created by a will are 
not separately framed, where the in- 
terests of the beneficiaries are given 
in shares, separate.and distinct trusts 
necessarily result. Stevenson vy. Les- 
ley, 70 N.Y. 512 [mod 9 Hun 637 (mod 
49 How.Pr. 229)]. (2) Where a will 
directs the income from the estate to 
be paid in equal shares to the children 
upon the death of the wife, and the 
share out of which the income of each 
child comes is given immediately on 
the death of such child to his issue, 
the interests carved out of the trust 
are separate and distinct. Wells v. 
Wells, 88 N.Y. 323 [aff 25 Hun 647]. 


[b] Treated as separated into 
shares from death of testator.— 
Where a testator devised his entire 
estate to trustees, to apportion into 
equal shares among his heirs, but 
fixed no time for the division of the 
estate, and the executors were em- 
powered to pay any of the children 
such sums of money as they might 
need, before the estate was settled, 
such payments to be treated as part 
of the income of their respective 
shares, and the investment of each 
share, and the payment of the income 
arising therefrom, was provided for, 
it was held that the estate, for the 
purposes of the construction of the 
will, must be treated as apportioned 
or separated into shares from the 
death of the testator. Frost v. Mc- 
Caulley, 44 A. 779, 7 Del.Ch. 162. 


[ec] “Share and share alike.’’— 
Where a testator devised the resid- 
uum of his estate to the wives of his 
sons, share and share alike, and di- 
rected that the property so given to 


such wives should be for the educa- 
tion of their children and the support 
of their families, each wife held her 
share in trust separate from the oth- 


ers. Clifford v. Stewart, 49*A. 52, 95 
Me. 38. 
{d] Trust in realty.—will, devis- 


ing realty in trust for testatrix’ hus- 
band and after his death for her 
mother and children and residuary es- 
tate in trust for mother and after her 
death to children, created separate 
trusts of realty and remainder in pri- 
mary trust of other residuary estate. 
In re Fuerth’s Hstate, 267 N.Y.S. 498, 
149 Misc. 422. 


96. Vanderpoel v. Loew, 19 N.E. 
481, 112 N.Y. 167; Stevenson v. Les- 
ley, 70 N.Y. 512 [mod 9 Hun 637 (mod 
49 How.Pr. 229)]; In re Fuerth’s Es- 
tate, 267 N.Y.S. 498, 149 Misc. 422; 
In re Peek’s Will, 227 N.Y-S. 682, 131 
Misc. 495; Cheever v. Cheever, 157 N. 
VWieSand28) 102. App: Diversdsy) 17) Mills 
Surr. 94; Hayden v. Sugden, 96 N.Y. 
S. 681, 48 Misc. 108. 


[a] MTllustrations.—(1) Where a 
will devised a residuary estate in 
trust to pay the income to the hus- 
band of the testatrix during his life, 
and then gave it in trust to such chil- 
dren of the testatrix as should attain 
the age of twenty-five years, or marry 
under that age, in equal shares, and 
provided that in case of the death of 
any child during the testatrix’ life- 
time the children of such child should 
take the share their parent would 
have taken if such parent had sur- 
vived the testatrix and attained the 
age of twenty-five years, it was held 
that a trust was created for each 
child, the interests being several, al- 
though the property was to be kept 
undivided for convenience of invest- 
ment and administration, and the re- 
mainders taken by the children were 
vested remainders, and consequently 
the trusts were valid. Hayden v. 
Sugden, 96 N.Y.S. 681, 48 Misc. 108. 
(2) Under a will devising all the 
property of the testator to trustees, 
with directions to divide the income 
equally between five named benefi- 
ciaries, and, on the death of each ben- 
eficiary, the trustee should pay one 
fifth of the principal to certain named 
remaindermen, and in case of one ben- 
eficiary to use a portion of one fifth 
part of principal, if one fifth part 
of the income was not sufficient to 
support the beneficiary, separate and 
individual trusts were created, al- 
though the testator contemplated 
holding of the property of the trust 
estate in solido. In re Peek’s Will, 
22 TNE NES OS 2 Lot, Mises 495. 


Several trusts in one fund see su- 
pra § 1828. 


97. Brooks yv. Raynolds, 59 F. 923, 
Sip GiCcA., S0y Prev 155. BY 783i)" Park. 
hurst v. Ginn, 117 N.B. 202, 228 Mass. 
159, Ann.Cas.1918E 982; Neville v. 
Carlet, 16 Ohio Cir.Ct.N.S. 544; Mc- 
Crillis v.. MeCrillis, (R-1.). 149 A. 799: 


[a] For example (1) where the 
will gave property to a son in trust 
to pay the widow one third of the net 
income during her life and from time 
to time to sell unimproved real estate 
and pay the net proceeds thereof to 
the testator’s other two sons in sums 
not exceeding one hundred dollars 
per month to each, the cost of carry- 
ing the unimproved property to be 
paid from the income from the im- 
proved property, the will created only 
one trust, although specific property 
was devoted to specific purposes. Mc- 
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the construction of the particular will. 


[§ 1861] g. Time When Trust Takes Effect.*® 
Unless something in the will indicates a contrary 


Crillis v. McCrillis, (R.I.) 149 A. 799. 
(2) Where a testator devised his es- 
tate to a trustee, to be applied ‘‘(1) 
to the support, care and comfort of 
his wife [A] so long as she might 
live; (2) so far as necessary and pos- 
sible to the support of his sister [M] 
so long as she might live,” and di- 
rected that on the death of either the 
entire estate should be applied to the 
support of the other, the will created 
a single trust for the benefit of the 
wife and sister, and not successive 
trusts. Matter of Knapp’s Estate, 41 
N.Y.S. 156, 18 Mise. 285 [rev on other 
grounds 47 N.Y.S. 971, 22 App.Div. 328,\ 
att Sy WN. Be 1123160 2N, Yee COM mice 
Where a testator devised and be- 
queathed the rest and residue of his 
property in trust, directing the trus- 
tees to pay various annuities to mem- 
bers of his family, and then pay the 
income on a large portion of his es- 
tate to a charity, but directed that 
the specific annuities should first be 
paid, the entire property should be 
held in one trust fund, liable for the 
satisfaction of the annuities. Park- 
hurst v. Ginn, 117 N.B. 202, 228 Mass. 
159, Ann.Cas.1918E 982. (4) Where a 
testator, after making various. be- 
quests, devised and bequeathed all 
the residue of his property to trus- 
tees, to hold in trust for payment of 
specified annuities, and for the pay- 
ment of the income, as nearly as the 
trustees could conveniently reckon 
it, of eight hundred thousand dollars, 
not exceeding forty thousand dollars 
per year, to the World’s Peace loun- 
dation, the trustees should not set 
apart any of the trust property as a 
separate fund for the benefit of the 
World Peace Foundation, other parts 
of the will stating that the specific 
annuities shouid first be paid, and the 
provisions as to payment to the foun- 
dation indicating that no separate 
funds should be created for its bene- 
fit. Parkhurst v. Ginn, supra. 


[b] Spendthrift trusts.—A devise 
to an executor in trust directed him 
to expend one half the net income 
“for the benefit of my son, [C], and 
his family” (C being a spendthrift), 
or, in the executor’s discretion, to pay 
any part thereof to C in cash; the 
children of the “family” to be edu- 
cated and maintained “on a scale com- 
porting with their condition and rank 
in life;’’ and if, in the executor’s 
judgment, the entire half of such in- 
come could not be thus expended ju- 
diciously, the surplus to be held in 
trust so that it might be applied as 
the executor might deem best, for the 
benefit of “[C] and his family.” It 
was held that this was a gift for the 
mere maintenance and support of C 
and his family collectively, and C had 
no separable interest in such income 
which could be subjected by his cred- 
itors. Brooks v. Raynolds, 59 F. 923, 
SEELCrA. a 0RLTey SDE. saison 


Creation of spendthrift trusts see 
supra §§ 1825, 1826. 


98. Cross references: 


Duration and termination of trust see 
infra §§ 1904-1914. 


Time: 


Of payment of devise or legacy see 
infra §§ 2631-2639. 


When: 


Devise or legacy vests see infra 
§§ 2460-2461. 


Will goes into effect see supra § 
1168. 


760 [69 C.J.] 


intention,®® a testamentary trust 


into effect upon the death of the testator.t 
proved, such a trust relates back to the time of its 
Under a will giving property to the tes- 
tator’s wife during her natural life, in trust for 
herself and a son, and on her death appointing a 
sister as trustee and providing that she should re- 
ceive a share of the income during her life, the trust 
for the sister’s life was to take effect on the wife’s 
death, and not in the event only that she died dur- 


ereation.? 


ing the testator’s lifetime. 


[§ 1862] h. Trustees*s—(1) Who Are Trustees. 


99. In re Hagen’s Will, 261 N.Y.S. 
437, 237 App.Div. 746. [rev on another 
point 186 N.B. 792, 262 N.Y. 301]. 

1. Union Trust Co. of Pittsburgh 
v. MeCaughn, 24 F.(2d) 459; ‘In re 
Hagen’s Will, 261 N.Y.S. 437, 287 App. 
Div. 746 [rev on other grounds 186 
N.E. 792, 262 N.Y. 301]. 


2. Union Trust Co. of Pittsburgh 
vy. MeCaughn, 24 F.(2d) 459. 

8. Stewart v. Stewart, 200 N.Y.S. 
168, 205 App.Div. 587. 


fa] Reason for rule.—‘‘The rule is 
well settled by authority and prece- 
dent that when there is a devise or 
bequest simpliciter to one person and 
in case of his death to another, the 
eontingency referred to is a death in 
the lifetime of the testator. -But 
this rule has no application when the 
first devisee or legatee takes a life 
estate, and is applied only when the 
prior gift is absolute and unrestrict- 


ed.” Fowler yv. Ingersoll, 28 N.E. 471, 
472, 127 N.Y. 472 [quot Stewart v. 


Stewart, 200 N.Y.S. 168, 170, 205 App. 

Div. 58%]. 
4 Cross references: 

Defined see Testamentary 
825 text and notes 70—72. 

Appointment and designation of tes 
tamentary trustee see Trusts § 
339-349. 

Capacity of executor to act as testa- 
mentary trustee see Trusts §§ 507— 
5i4. 


62 C.J. p 


Construction as to parties to a trust 
instrument generaliy see Trusts .§$§ 
256-260. 

Gift to woman for use and benefit of 
self and children as making her 
trustee see supra §$§ 1605-1608. 


Powers, duties, and liabilities of trus- 
tee see Trusts §§ 518-7388. 


Who may be testamentary trustees 
See Trusts §$ 326-338. 


5. Woods v. Gilson, 60 N.E. 4, 61 
N.E. 58, 178 Mass. 511. 


[a] Particular wills construed.— 
(1) A clause, “I will the remaining 
portion of my estate to my son F. in 
trust for the benefit of himself and 
wife and children and to remain in 
trust until the youngest child shall 
reach the age of twenty-one years. 
And I hereby appoint the president 
of the M. Bank as trustee of my son 
F., and I hereby give to the said trus- 
tee the power to sell and convey any 
real estate devised to my son F.,” 
does not make the son a trustee, it 
appearing that the will was drawn 
by a physician, and that F was insane 
and was confined in an asylum, and 
F was vested with absolute title to 
the property subject only to the trust 
provisions. Russell vy. Meyers, 260 S. 
W. 377, 202 Ky. 593. (2) The will be- 
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ordinarily. goes 
Once 


[§§ 1861-1863 


The question who are the trustees under a testamen- 
tary trust depends on the provisions of the will, and 
is a question of construction.® 
rule of construction as to wills® that the intention of 
the testator is to be determined applies in ascertain- 
ing who are the testamentary trustees.’ 


[§ 1863] (2) Title or Interest—(a) Nature of Es- 
tate in Trust*”2—aa. Active Trust. 
an active testamentary trust, where the gift is made 
directly to the trustees, unless a contrary intention 


Henee, the general 


In the ease of 


of the testator is otherwise manifested,® the trus- 


queathed all of the testatrix’ property 
to her son, and appointed her hus- 
band sole guardian of her son and his 
property, he to take entire charge of 
both, ‘managing the one and educat- 
ing the other as he sees fit,’’ and pro- 
vided that as a mark of the testatrix’ 
esteem she required no bond, and that 
her husband should ‘‘take and hold all 
of my son’s . ._. property in trust 
to manage and direct. To bargain, 
sell and convey in my son’s name un- 
til the latter is twenty-one years of 
age.”’ Another clause provided that 
future issue should take equally and 
in like manner with the then living 
son. It was held that the husband 
was made trustee of the testatrix’ 
property during the children’s minor- 
ity. Parker v. Wilson, 136 S.W. 981, 
98 Ark. 553 [stay gr 137 S.W. 926,99 
Ark. 344, Ann.Cas.1913B 84]. 
6. See supra § 1118. 


7. Simonson v. Elmer, 21 Abb.N. 
Cas. 225 note, 30 Hun 85, 17 N.Y.Wkly. 
Dig. 345 [dism 97 N.Y. 633]. 


fa] echnical or forced construc- 
tion of language used, contrary to the 
manifest intention of the testator, 
cannot be used to inject a person into 
the office of testamentary. trustee. 
Simonson v. Elmer, 21 Abb.N.Cas. 225 
note, 30 Hun 85, 17 N.Y.Wkly.Dig. 345 
[dism 97 N.Y. 633]. 


7\,4. Trustee of charitable trust as 
read of legal title see Charities § 
o- 


8. See supra § 1824. 


9. Black v. Bailey, 218 S.W. 210, 
142 Ark. 201; Nelms v. Turner, 139 N. 
EH. 900, 308 Til. 613; Buckner v. Carr, 
134 N.E. 760, 302 Ill. 378; Parish v. 
Dewey, 131 N.B. 606, 298 Ill: 345; 
Shawler v. Carter, 286 S.W. 779, 215 
Ky. 601. 


[a] Contrary intention held shown. 
—(1) A devise to a son in trust for 
his wife and children created in the 
son only the interest of a bare trus- 
tee, with the right to support from 
the trust estate. Shawler v. Carter, 
286 S.W. 779, 215 Ky. 601. (2) A de- 
vise to a trustee “with full power 
and authority to handle, manage and 
control my estate as such trustee” in- 
dicates the testator’s intent that the 
title shall not vest in the trustee. 
Black v. Bailey, 218 S.W. 210, 142 Ark. 
201. (3) Where the trustee’s only 
duty is to sell the land as directed 
under a power given by the will and 
to distribute the proceeds among the 
legatees, he does not take the legal 
title. Buckner v. Carr, 134 N.E. 760, 
302 Ill. 378. (4) Where a testator de- 
vised his lands to his children for 
life, remainders to their children, with 
remainders over in case of death of 
any child without issue, and then de- 
vised and bequeathed all the residue 
of his estate to a trustee, to ifvest 
the fund and to pay the income to the 
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tees take the legal title? at the death of the testa- 


testator’s wife, since the valuable por- 
tion of the residue consisted of per- 
sonalty, the trustee did not take the 
reversion in fee of the lands devised 
to the children for life, for the naked 
legal title would never become bene- 
ficial. . Parish v. Dewey, 131 N.E. 606, 
298 Ill. 345. (5) A provision of a will 
giving a life estate, providing that the 
executor should pay to the father of 
the life tenant two hundred dollars 
a year from the income of the farm, 
does not place title to the farm in the 
executor as trustee. Nelms v. Turner, 
139 N.E. 900, 308 Ill. 613. 


10. U.S—iWebster v. 
How. 488, 14 L.Ed. 510; 


Cooper, 14 
Lane v. Cor- 


win, 1 F.Suppl. 151 [rev on other 
grounds 63 F.(2d) 767]; Blossom v. 
Anketell, 275 F. 947; McCormick v. 


Provident Life & Trust Co. of Phila- 
delphia 249 F.4d il6i) CaC Age oar 
Vint v. King, 28 F.Cas.No. 16,950. 


Ala.—McCroan v. Pope, 17 Ala. 612. 


Ark.—Driver v. Driver, 63 S.W.(2d) 
274; Chase v. Cartright, 14 S.W. 90, 
53 Ark. 358, 22 Am.S.R. 207. 


Cal.—In re Wellings’ Estate, 221 P. 
628, 192 Cal. 506; In re Scrimger’s 
Estate, 206 P. 65, 188 Cal. 158; In re 
fn Estate, 108 P. 287, 157 Cal. 

8. 


Conn.—HEHasterly v. Keney, 36 Conn. 
18; Farmers’, ete., Sav. Bank y. Brew- 
er, 27 Conn. 600; Bull v. Bull, 8 Conn. 
47, 20 Am.D. 86. 


Fla.—State v. Beardsley, 82 So. 794, 
77 Fla. 803. 


_Ga.—Burton v. Patton, 134 S.E. 603, 
162 Ga. 610; Wadley v. Le Cato, 77 S: 
E. 47, 139 Ga. 177: Brantley v. Porter, 
36 S.E. 970, 111 Ga. 886. 


Hawaii.—In re Isenhart’s Estate, 28 
Hawaii 590; Spreckels v. Spreckels, 
21 Hawaii 556. 


Tll.—Bush v. Hamill, 112 N.B. 375, 
373 Il]. 182; Wimbush v. Wimbush, 97 
N.E. 701, 253 Ill. 407; Abend v. Mc- 
Kendree College Endowment Fund, 50 
N.E. 1052, 174 Ill. 96 [aff 74 Ill.App. 
654]; Carlstrom vy. Frackelton, 263 Ill. 
App. 250. 


Iowa.—Van Pappelendam v. Thom- 
as, 137 N.W. 952, 157 Iowa 358; Els- 
worth Colleze of Iowa Falls v. Em- 
mett County, 135 N.W. 594, 156 Iowa 
52, 42 L.R.A.N.S. 530. 


Ky.—Suggett’s Trustees v. Pirtle, 
251 S.W. 959, 199 Ky. 713; Brock Vv. 
Conkwright, 200 S.W. 962, 179 Ky. 555; 
Fowler v. Mercer’s Bx’r, 185 S.W. 1117, 
170 Ky. 353; Jones v. Moore, 28 S.W. 
659, 96 Ky. 2738, 16 Ky.L. 561. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Cary v. Talbot, 115 A. 
166, 120 Me. 427. 


Md.—Backus v. The Presbyterian 
Association of Baltimore City, 25 A. 
856, 77 Md. 50. 
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For later cases; developments and changes in the law see Annotations, same title and section number, 
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tor,’* or on the creation of the trust estate,!? the 
beneficiary having only a beneficial interest or eq- 
Where there is no express devise to 
the testamentary trustees, the intention of the tes- 
tator that such trustees shall take an estate must ap- 
pear in order that they take,!* but where, from the 
nature of the duties to be performed, it appears that 


uitable title.1% 


Mass.—-Daly v. Toohy, 181 N.E. 662, 
280 Mass. 51; Haskell v. Haskell, 125 


N.E. 601, 234 Mass. 442; Gerard v. 
Buckley, 137 Mass. 475; Simonds v. 
Simons, 112 Mass. 157; Keating v. 


Smith, 5 Cush. 232. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; Matthews v. Van 
Cleve, 221 S.W. 34, 282 Mo. 19; Gib- 
son v. Gibson, 219 S.W. 561, 280 Mo. 
519; Huntington Real Estate Co. v. 
Megaree, 217 S.W. 301, 280 Mo. 41. 


N.J.—Camden Safe Deposit & Trust 
Co. v. Guerin, 99 A. 105, 87 N.J.Eqg. 72 
{mod on other grounds 105 A. 189, 89 
N.J.Eq. 556]; Beidman v. Sparks, 47 
A. 811,,61 N.J.Eq: 226 [aff 55 A. 1132, 
64 N.J.Eq. 374]. 


N.Y.—Lewisohn y. Henry, 72 N.E. 
239, 179 N.Y.) 38525 Herzoz v. Title 
Guarantee, etc, Co., 69 N.E. 283, 177 
N.Y. 86, 67 L.R.A. 146; Kernochan v. 
Marshall, 59 N.E. 293, 165 N.Y. 472; 
Greene v. Greene, 26 N.E. 739, 125 N. 
Y. 506; Haynes v. Sherman, 22 N:E. 
938, 117 N.Y. 4338; Delafield v. Ship- 
man, 9 N.W. 184, 103 N.Y. 463, 18 Abb. 
N.Cas. 291, 25 N.Y.Wkly.Dig. 50; Liv- 
ingston v. Murray, 68 N.Y. 485 [mod 4 
Hun 619, 67 Barb: 214]; Vernon -v. 
Wernon, “53 N.Y. 351° [mod 7% 'Lans. 
492]; Manice v. Manice, 43 N.Y. 308; 
In re Briggs’ Will, 168 N.Y.S. 597, 180 
App.Div. 752 [mod 167 N.Y.S. 632, 101 
Mise. 191 (mod on other grounds 119 
Nee L032) 223 Nav. 670) windsor 
Trust Co. v. Waterbury, 145 N.Y.S. 
794, 160 App.Div. 571; O’Keefe v. 
Westphal, 123 N.Y.S. 817, 139 App.Div. 
79; Boyle v. John Boyle & Co.. 120 
N.Y.S. 1048, 136 App.Div. 367 [aff 94 
N.E. 1092, 200 N.Y. 597]; In re Stein- 
er’s Hstate, 118 N.Y.S. 833, 134 App. 
Div. 162; Haendle v. Stewart, 82 N.Y. 
S. 823, 84 App.Div. 274; McGuire v. 
McGuire, 80 N.Y.S. 497, 80 App.Div. 
635) bindrim v. (Ulrich, 72° Nevis. 23:9; 
64 App.Div. 447 [motion to dism ap- 
peal gr 65 N.B. 1114, 173. N.Y... 587]% 
Staples v. Hawes, 57 N.Y.S. 452, 39 
App.Div. 548 [aff 53 N.Y.S. 860, 24 
Misc. 475]; Cooper v. Illinois Cent. R. 
Coy wot NeN-S:2925, 38 .App.Div.. 122; 
Matthews v. Studley, 45 N.Y.S. 201, 17 
App. Div. 303 [aft 57 N.E. 1117, 161 
N.Y. 633]; Cotting v. Schermerhorn, 
12 N.%.S. 451, 58 Hun 610 [rev on oth- 
er grcunds 29 N.E. $80, 131 N.Y. 48]; 
Corne'l v. Cornell, 14 N.Y.St. 612, 47 
Hun 336 [aff 16 N.E. 682, 109 N.Y. 
644]: Newell v. Nichols, 12 Hun 604 
[aff 75 N.Y. 78]; Verdin v. Slocum, 9 
Hun 150 [rev on other grounds 71 N. 
Y. &45]; Sterricker vy. Dickinson, 9 
Barb. 516; In re Nimphius’ Will, 247 
N.¥.S. 841, 139 Mise. 133; In re Gar- 
giulo’s Will, 236 N.Y.S. 143, 134 Misc. 
182, Bowers v. Bowers, 171 N.Y.S. 
1033, 104 Mise. 101; Russell v. Hilton, 
76 N.Y.S. 233, 37 Misc. 642 [mod on 
other grounds 80 N.Y.S. 653, 80 App. 
Div. sl S Catt Ov INE. POS 9, Lib Nay 
oe rearg den 68 N.E. 1124, 176 N.Y. 

0)j. 


N.C.—Holt v. Holt, 18 S.H. 967, 114 
N.C. 241; Doe ex dem. Davis v. At- 
kinson, 63 N.C. 210. 


Ohio.—Cassidy v. Hynton, 9 N.E. 
129, 44 Ohio St. 5380; Francis v. An- 
thony, 187 N.E. 782, 46 Ohio App. 121; 
Tax Commission of Ohio v. Commerce 
Guardian Trust & Savings Bank, 157 
N.FE. 423, 24 Ohio App. 331. 


Pa.—In re Kelley’s Estate, 98 A. 
687, 253 Pa. 466; .Kelly v. Pennsyl- 


WILLS 


having only the 


vainia) R.. Co: 75 Al 134,226) Pa. 540° 
In re Cassidy’s Estate, 73 A. 204, 224 
Pa. 199; In re Horn’s Estate, 72 A. 
791, 223 Pa. 415; Wilson v. Shoenberg- 
er’s Ex’rs, 34 Pa. 121; Reed’s Est., 37 
BeeCe: 205; Mellor v. Reed, 5 Pa.Co. 


R.I.—-Washburn’s Petition, 41 A. 
658,420 iR.0: 697; Taylor ve Taylor,9 
RI. 119; Greene v. Wilbur, 3 A. 4, 
ES se) Ber eoyr be 


_ §.C.—People’s Loan, ete, Bank v. 
Garlington, 32 S.E. 518, 54 S.C. 413, 71 
Am.S.R. 800; Howe v. Gregg, 29 S.E. 
394, 52 S.C. 88; Haynesworth v. Good- 
win, 14 S.B. 491, 35 S.C. 54; Blount v. 
Walker, 9 S.E. 804, 31 S.C. 13; McCaw 
v. Galbraith, 41 S.C.L. 74; Withers v. 
Yeadon, 18 S.C.Eq. 324. 


Tenn.—Bowers v. Bowers, 4 Heisk. 
293; Belote v. White, 2 Head 703. 


Tex.—Adams v. Williams, 248 S.W. 
673, 112 Tex. 469; Bell County v. Alex- 
ander, 22 Tex. 351, 73 Am.D. 268; Me- 
Mullan v.- Sims, (Commn.App.) 37 S. 
W.(2d) 141 [rev (Civ.App.) 22 S.W. 
(2d) 313]; Reeves v. Simpson, (Tex. 
Civ.App.) 182 S.W. 68; Wisdom v. Wil- 
son, 127 S.W. 1128, 59 Tex.Civ.App. 
593: Matthews v. Darnell, 65 S.W. 890, 
27 Tex.Civ.App. 181 


Vt.—Barnes v. Dow, 10 A. 258, 59 
Vt. 530. 


Pie ecpatrhSca v. Stuart, 18 W.Va. 


Wis.—McWilliams v. Gough, 93 N. 
W.-550, 116; Wis: 5:76; 5 


Eng.—Doe v. Ewart, 7 A.&E. 636, 34 
B.C.L. 337, 112 Reprint 609; Tenny v. 
Moody, 3 Bing. 3, 10 Moore C.P. 252, 
11 E.C.L. 12, 130 Reprint 414; Stanley 
Wore 16 Ves.Jr. 491, 33 Reprint 

(i. 


Ont.—Re Street and Nelson, 17 Ont. 
i OIE 


[a] Subsequent clause (1) which 
creates a trust will cut down a fee 
given in a prior clause and give the 
devisee a trust estate, where such is 
the clear intention of the testator 
(Wimbush v.. Wimbush, 97 N.E. 701, 
253 Ill. 407), (2) in view of the rules 
that in construing a will all the pro- 
visions of the will must be taken in- 
to consideration (Wimbush vy. Wim- 
bush, supra), (3) and, that, when the 
testator by his will creates a fee, the 
fee will not be cut down to a lesser 
estate by a subsequent provision of 
the will unless the subsequent provi- 
sion is clear and unambiguous (Wim- 
bush v. Wimbush, supra). (4) Con- 
struction of will as to all provisions 
generally see supra § 1153. (5) Lim- 
itation by way of trust as cutting 
down fee see supra § 1523. (6) Sub- 
sequent language as cutting down fee 
see supra § 1504. 


{b] Substituted trustee.—Where 
the testatrix gives the rest and resi- 
due of her estate to trustees, the title 
to railroad bonds forming part of the 
trust fund vests, after the trustee’s 
death, in a substituted trustee ap- 
pointed by the court. Cooper v. Illi- 
NOW Cent wha COs. DTN Vis. /O2Dy) oS 
App.Div. 22. 

[ec] Word “take” in a codicil pro- 
viding that the trustee shall take the 
testator’s property and manage free 
from control of the testator’s children 
means that the trustee should take 


“ALGO. ier Gd 


the taking of an estate is necessary, the intention of + 
the testator will be presumed.!® 
the case of an active testamentary trust the legal title 
or interest vests in the trustee or trustees for the 
purpose of executing the trust, even though it is not 
expressly transferred to them,!® the beneficiaries 


So, ordinarily, in 


beneficial interest or equitable ti- 


as trustee, as owner. Driver v. Driv- 
er, (Ark.) 63 S.W.(2d) 274. 


{d] Title is derived from the will, 
not from a decree of distribution. In 
re Wellings’ Estate, 221 P. 628,-192 
Cal. 506. 


[e] Trust to pay annuities.— _ 
Where an estate is devised to testa- 
mentary trustees and they are direct- 
ed to pay annuities charged on the 
property, they obtain the legal estate 
for that purpose. Doe v. Ewart, 7 A. 
&H. 636, 3 N.&P. 197, 34 H-C.Le 337; 
112 Reprint 609. 

11. In re Wellings’ Estate, 240 P. 
21, 197 Cal> 189; In re Wellings’ Hs- 
tates 221 P6289 192) Cale 50Gnr cuniene 
Rawitzer’s Estate, 166 P. 581, 175 Cal. 
585; Bull v. Bull, 8 Conn. 47, 20 Am. 
D. 86; Keating v. Smith; 5 Cush: 
(Mass.) 232; Stuart v. Stuart, 18 W. 
Va. 675. 

12. Hasbrouck v. Knoblauch, 112 
N.Y.S. 159, 59 Mise. 99 [mod on other 
grounds 114 N.Y.S. 949, 130 App.Div. 


378]. 

13. See infra § 1869. 

14. Fay v. Taft, 12 Cush. (Mass.) 
448. See to same effect. Johnson v. 
Mayne, 4 Iowa 180. 

15. Fay v. Taft, 12 Cush. (Mass.) 
448; Toronto General Trust Co. v. 


Chicago, etc., R. Co., 25 N.H. 198, 123 
ING Weil 


16. U.S.—Potter y..Couch, 11 S'Ct. 
1005, 141 U.S. 296, 35 L.Ed. 721; Web- 
ster v. Cooper, 14 How. 488, 14 L.Ed. 
510; Stanley v. Colt, 5 Wall. 119, 18 
L.Ed. 502. 

Ark.—-State Nat. Bank v. Fisher, 52 
S.W.(2d) 51, 186 Ark. 42; First Nat. 
Bank v. Marre, 3&8 S.W.(2d) 14, 183 
Ark. 699; Little v. McGuire, 168 S.W. 
1084, 1138 Ark. 497. 


Conn.—Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 
288 (referring to New York law); 
Allen v. Davies, 82 A. 189, 85 Conn. 
172. 


Del.—Doe ex dem. Patton v. Roe, 40 
A. 1106, 15 Del. 232. 


Fia.—Rowland vy. Miller, 88 So. 263, 
81 Fla. 408. 


Ga.—Nelson v. Estill, 165 S.E. 820, 
175 Ga. 526; Martin v. Newton, 142 
S.E. 884, 166 Ga. 134; Reed v. Davis, 
22 S.E. 140, 95 Ga. 202. 


Tll.— Watts v. Killian, 133 N.H. 295, 
800 Ill. 242; Grove v. Willard, 117 N. 
KE. 489, 280 Ill. 247; Harvey v. Bal- 
lard, 96 N.E. 558, 252 Ill. 57; Flanner 
v. Fellows. 68 N.E. 1057, 206 Ill. 136; 
Hale v. Hale, 33 N.E. 858, 146 Ill. 227, 
20 L.R.A. 247. 


Ind.—Citizens’ Loan & Trust Co. v. 


Herron, 115 N.E. 941, 186 Ind. 421 
[superseding op (App.) 103 N.H. 
1092]; Locke v. Barbour, 62 Ind. 577. 


TIowa.—Meek vy. Briggs, 54 N.W. 456, 
87 Iowa 610, 43 Am.S.R. 410; Johnson 
v. Mayne, 4 Iowa 180. 


Kan.—Long v. Marshall, 296 P. 346, 
132 Kan. 643. 


Me.—Haley v. Palmer, 78 A. 368, 
369, 107 Me. 311 [quot Holeomb v. 
Palmer, 75 A. 324, 106 Me. 17]; Deer- 
ing v. Adams, 37 Me. 264; Williams 
v. Cushing, 34 Me. 370. 


Mass.—In re Rothwell’s Estate, 186 


762 [69 C.J.] 
tle.17 


interest.+? 
not execute the trust.?° 


4 21 
right. 


[§ 1864] bb. Passive, Dry, or Naked Trust.?1% 


Where the legal title is in the trustees,1® and 
there is a condition subsequent, the title 1s a vested 
Statutes relating to trusts and uses do 
Where an estate is vested in 
the trustee, if the beneficiaries cannot be ascertained, 
the title remains in the trustees.?°” 
trust created by a devise to the trustee for the benefit 
of another, if the trust applies only to a part of the 
property the trustee holds the remainder in his own 


WILLS 


In the case of a 


[§§ 1863-1865 


Unless it appears manifestly that the testator intend- 
ed that the trustees should have active duties, the 
legal estate will not vest in them;*? they are mere- 
ly depositaries of the legal title.?* 


[§ 1865] (b) Extent of Estate or Interest of 
Trustee?*—aa. In General. 
taken by testaméntary trustees holding under an ac- 
tive trust must be determined mainly by a consid- 
eration of the objects and purposes of the trust,?® 


The extent of the estate 


and by application of the general doctrine in the 


N.E. 662; Haskell v. Haskell, 125 N.] RI. 118. 


BH. 601, 234 Mass. 442; Walton v. Drap- 
er, 91 N.E. 884, 206 Mass. 20; Hay- 
ward v. Rowe, 76 N.E. 286, 190 Mass. 
ipa, Prob. Rep.Anni. (237; Bean. v. 
Com., 71 N.E. 784, 186 Mass. 348; Gray 
v. Sherman, 5 Allen 198; Wells v. 
Heath, 10 Gray 17; Sears v. Russel, 
8 Gray 86; Braman v. Stiles, 2 Pick. 
460, 13 Am.D. 445. See Cleveland v. 
Hallett, 6 Cush. 403 (dictum). 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580; Freeman v. Max- 
well, 170 S.W. 1150, 262 Mo. 13; Mead 
v. Jennings, 46 Mo. 91; Hall v. Howd- 
eshell, 33 Mo. 475. 


Neb.—Weller v. Noffsinger, 77 N. 
sae 57 Neb. 455, 4 Prob.Rep.Ann. 
OK 


N.J.—Lindsley v. O’Reilly, 15 A. 
379, 50 N.J.Law 636; Randall v. Gray, 
83 A. 482, 80 N.J.Eq. 13; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Eq. 448; 
Zabriskie v. Morris, etc., R. Co., 33 
N.J.Eq. 22 [aff 34 N.J.Eq. 282]. 


N.M.—Citizens’ Nat. Bank of Albu- 
querque v. First Nat. Bank, 222 P. 
935, 29 N.M. 2738. 


N.Y.—Close v. Farmers’ Loan & 
Trust Co., 87 N.E. 1005, 195 N.Y. 92; 
Underwood v. Curtis, 28 N.E. 585, 127 
N.Y. 523 [aff 1 Silv.Sup. 280, 5 N.Y.S. 
478]; Toronto General Trust Co. v. 
Chicago, etc., R. Co., 25 N.E. 198, 123 
N.Y. 37; Woodward v. James, 22 N. 
BE. 150, 115 N.Y. 346; Newell v. Nich- 
ols, 75 N.Y. 78, 31 Am.R. 424 [aff 12 
Hun 604]; Knox v. Jones, 47 N.Y. 389; 
Tobias v. Ketchum, 32 N.Y. 319 [rev 
36 Barb. 304]; Gilman v. Reddington, 
24 N.Y. 9; Leggett v. Perkins, 2 N. 
Y. 297; Brewster v. Striker, 2 N.Y. 
19; Matter of Hoffman’s Will, 124 N. 
Y.S. 1089, 140 App.Div, 121 [aff 121 
N. Y.-S. 100, 65 Mise. 126, 7 Mills Surr; 
306 (mod on other grounds 94 N.E. 
990, 201 N.Y. 247)]; Knox v. Metro- 
politan El. R. Co., 12 N.Y.S. 848, 58 
Hun 517 [aff 28 N.E. 485, 128 N.Y. 
625]; Thomas v. Pardee, 12 Hun 151; 
Hill v. Fiske, 125 N.Y.S. 1026, 69 Misc. 
507; In re Perkins’ Will, 124 N.Y.S. 
998, 68 Misc. 255, 7 Mills Surr. 529; 
Wright v. Mercein, 69 N.Y.S. 936, 34 
Misc. 414; Putnam v. Lincoln Safe- 
Deposit Co., 69 N.Y.S. 808, 34 Misc. 
333 [aff 72. N.Y.S. 968, 66 App.Div. 
136]; Bean v. Bowen, 47 How.Pr. 
Ssveg Ni Cralcvy., ‘Craig, 3. Barb:Ch.y 76: 
ee v. Mott, 2 Paige 387, 22 Am.D. 


Ohio.—Webb v. Biles, 161 N.E. 218, 
27 Ohio App. 197 [aff 161 N.E. 49, 118 
Ohio St. 346]; City Trust & Sav. Bank 
v. Hanley, 17 Ohio App. 467; Babcock 
v. Monypeny, 34 Ohio Cir.Ct. 434 [aff 
99 N.E. 1120, 86 Ohio St. 808 and 99 
N.E. 1121, 86 Ohio St. 365]; Murray v. 
Murray, 5 Ohio Dec. (Reprint) 382, 5 
Am.L.Rec. 266. 


Pa.—In re McKinney’s Estate, 103 
A. 590, 260 Pa. 123; Alexander v. Mc- 
Murry, 8 Watts 504; In re Steenson’s 
Estate, 5 Lack.Leg.N. 163. 


R.I.—Nye v. Koehne, 47 A. 215, 22 


Tenn.—Jobe v. Dillard, 58 S.W. 324, 
104 Tenn. 658; Cobb v. Denton, 6 
Baxt. 235- 


Tex.—McHatton’s Estate v. Peale’s 
Estate, (Civ.App.) 248 S.W. 103; Lane 
v. Miller & Vidor Lumber Co., (Civ. 
App.) 176 S.W. 100; Appel v. Cnhil- 
dress,.116 S.W. 129, 53 Tex.Civ.App. 
607; Patten v. Herring, 29 S.W. 383, 
9 Tex.Civ.App. 640. 


Vt.—In re Beach’s Estate, 151 A. 
654, 103 Vt. 70, 


Va.—Bass v. Scott, 2 Leigh (29 Va.) 
356. 

W.Va.—Reid v. Stuart, 
338. 


Eng.—Doe v. Homfray, 6 A.&E. 206, 
Ne 401, 33 E.C.L. 127, 112 Reprint 
78. 


13 W.Va. 


[a] “It by no means follows that 
the same words devising to the trus- 
tees two parcels of land, must neces- 
sarily vest the legal estates in both 
parcels in the trustees, because they 
take a legal estate in one of those 
parcels. They may take a legal es- 
tate in one, because subsequent parts 
of the will require them to do acts in 
reference to it, which can be done 
only by the holder of the legal estate, 
and then the law assigns to them such 
an estate as the due execution of their 
trust demands; while at the same 
time, by force of the statute of uses, 
or of wills, the other land, as to which 
no duties are required of the trustees, 
goes to the cestui que use.” Webster 
v. Cooper, 14 How. (U.S.) 488, 499, 14 
L.Ed. 510 (per Curtis, J.). 


[b] Tlustrations.—(1) Authority 
to rent and lease, to repair and to 
insure, by necessary implication, 


vests the testamentary trustees with 
the legal title. Locke v. Barbour, 62 
Ind. 577; Meek v. Briggs, 54 N.W. 
456, 87 Iowa 610, 43 Am.S.R. 410; 
Johnson vy. Mayne, 4 Iowa 180; Tobias 
v. Ketchum, 32 N.Y. 319 [rev 36 Barb. 
304]; Cobb v. Denton, 6 Baxt. (Tenn.) 
235. (2) Devise to trustees to pay 
over the rents. Doe v. Homfray, 6 A. 
See 206 Ay ING 4 Od a8 BNC ear: 
112 Reprint’ 78. (8) Trust to, invest 
or to control payment of income. 
Watts v. Killian, 133 N.E. 295, 300 
Ill. 242; Hale v: Hale, 38 N-E. 858, 
146 Ill. 227, 20 L.R.A. 247; Deering v. 
Adams, 87 Me. 264; Traphagen vy. 
Levy, 18 A. 222, 45 N.J.Eq. 448; In re 
Beach’s Hstate, 151 A. 654, 103 Vt. 
70. (4) A direction to the executrix 
to sell the land vests legal title in her. 
‘Underwood v. Curtis, 28 N.E. 585, 127 
el 523 Laff 1 Silv.Sup. 280, 5 N.Y.S. 


{[e] Discretionary powers in trus- 
tees do not require that title vest in 
them. Lawson y. Illinois Merchants’ 
Trust Co., 168 N.E. 681, 337 Ill. 49. 


General bequest coupled with pow- 
er of disposition as giving absolute 
interest generally see supra § 1513. 


17. See infra § 1869. 


construction of wills?® that the intention of the tes- 


18. See cases supra notes 10, 16. 


19. Carlstrom v. Frackelton, 263 
Ill.App. 250. 


20. Ill.—Emery v. Emery, 156 N.E. 
364, 325 Ill. 212; Chicago Terminal R. 
Co. v. Winslow, 74 N.E. 815, 216 Ill. 
166; Greenough y. Peterson, 266 Ill. 
App. 544; Carlstrom v. Frackelton, 
263 Ill.App. 250. 


Iowa.—Elsworth College of Iowa 
Falls v. Emmett County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530. 


Mass.—In re Rothwell’s Estate, 186. 
N.E. 662. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39, 7 Prob.Rep.Ann. 183. 


R.I.—Taylor v. Taylor, 9 R.I. 119. 


S.C.—People’s Loan, etc., Bank v. 
Garlington, 32 S.E. 518, 54 S.C. 418, 
Kee ae 800; Farr v. Gilreath, 23 


Tenn.—Gray v. Ward, (Ch.A.) 52-S. 
W. 1028. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann,. 561. 


[a] Thus, under a will providing 
for distribution of trust property at 
the expiration of a year from the 
death of a surviving son, the trustees. 
did not become mere dry trustees at 
the expiration of such year, but the 
duty to convey conferred on them 
active duties which prevented the 
statute of uses trom executing use. 
In re Rothwell’s Estate, (Mass.) 186 
N.E. 662. 


Rule as to trusts generally see 
Trusts § 267 text and note 24. 


20144. In re Scrimger’s Estate, 206 
P. 65, 188 Cal..158. 


vie Emmons y. Atchison, 13 Ky.L. 


21144. Generally see supra § 1824. 


22. Ill—McNair v. Montague, 103 
N.E. 450, 260 Ill. 465. 


Kan.—Thompson y. Zurich State 
Bank, 260 P. 658, 124 Kan. 425. 


N.Y.—Jacoby v. Jacoby, 80 
OTE p US SNe U2 4s 


S.C.—Spann y. Carson, 116 S.E. 427, 
BO-RY SO) Biale 


Eng.—Kenrick yv. Lord Beauclerck, 
3 B.&P. 175, 127 Reprint 96. 


23. Reynolds v. Love, 68 So. 27, 
191 Ala. 218; McNair vy. Montague, 
103 N.E. 450, 260 Ill. 465. 


24. Trust limitation on property as 
affecting estate or interest of third 
party see supra §§ 1496-1527; 1528— 
1550; 1566-1569; 1609-1639. 


25. In re Fair’s Wstate, 60 P. 442, 
64 P. 1000, 182 Cal. 523, 84 Am.S.R. 
70; Harvey_v. Ballard, 96 N.E. 558, 
252 Ill. 57; Levering v. Levering, 162 
N.E. 448, 88 Ind.App. 374; Sears v. 
Russell, 8 Gray (Mass.) 86. 


26. See supra § 1118. 


N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


we 


§§ 1865-1866] 


tator is of controlling influence,?” and not by a strict 
application of the legal rules of construction to the 
In accordance with 
the general rule?® as to trusts,°° when the will does 
not in terms fix the extent of the estate or interest 
which the trustee is to take in the property, he will 
take such estate or interest, and such only, limited 


particular words of the will.?§ 


27. French vy. French, 108 N.E. 
786, 58 Ind.App. 621. 


28. In re Fair’s Estate, 60 P. 442, 
64 P. 1000, 132 Cal. 523, 84 Am.S.R. 
bod Sears v. Russell, 8 Gray (Mass.) 


29. See Trusts § 274. 


30. Bourbon Agr. Bank & Trust 
Co. v. Miller, 265 S.W. 790, 205 Ky. 
297; BEstes v. BHstes, (Tex.Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 
S.W. 649]. 


31. U.S.—Young v. Bradley, 101 U. 
S. 782, 25 L.Ed. 1044; Stanley v. Colt, 
5 Wall. 119, 18 L.Ed. 502; Webster v. 
Cooper, 14 How. 488, 14 L.Ed. 510; 
Daniels & Fisher Realty Co. v. Ken- 
yon, 261 F. 407; In re L’Hommedieu, 
ce F. 606 [aff 146 F. 708, 77 C.C.A. 

4]. 


. Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; In re Reith’s Es- 
tate, 77 P. 942, 144 Cal. 314, 10 Prob. 
Rep.Ann. 206; In re Fair’s Estate, 60 
P. 442, 64 P. 1000, 182 Cal. 523, 84 
Am.S.R. 70. 


Tll.—Stevens v. Felman, 170 N.E. 
243, 338 Ill. 391; Emery v. Emery, 
156° N.B. 364; 325 Ill. 212; Risser v. 


Ayers, 137 N.E. 851, 306 Ill. 293; Beal 
v. Higgins, 135 N.E. 759, 303 Ill. 370; 
Churchill v. Marr, 133 N.E. 335, 300 
Ill. 302; Maguire v. City of Macomb, 
127 N.E. 682, 293 Ill. 441; Grove v. 
Willard, 117 N.E. 489, 280 Ill. 247; 
Defrees v. Brydon, 114 N.E. 336, 275 
Tll. 5380; Nowlan v. Nowlan, 112 N.E. 
259, 272 Tll. 526; Nixon v. Nixon, 109 
N.E. 294, 268 Ill. 524; McNair v. Mon- 
tague, 103 N.E. 450, 260 Ill. 465; Har- 
vey v. Ballard, 96 N.E. 558, 252 Il. 
57; Spengler:v. Kuhn, 72 N.E. 214, 212 
Ill. 186; De Haven v. Sherman, 22 
INGER LASTS Pele T1555 GRAS eT £5. 


Ind.—Locke v. Barbour, 62 Ind. 577; 
Levering v. Levering, 162 N.E. 448, 
88 Ind.App. 374; Hancock vy. Maynard, 
126 N.E. 451, 72 Ind.App. 661. 


Iowa.—Meek v. Briggs, a N.W. 456, 
87 Iowa 610, 438 Am.S.R. 410. 


Ky.—Bourbon Agricultural Bank & 
Trust Co. v. Miller, 265 S.W. 790, 205 
iy. 29 Ts 


Mass.—Haskell v. Haskell, 125 N.E. 
601, 234 Mass. 442; Bean v. Com., 71 
N.E. 784, 186 Mass. 348; Pettingell 
Vv. Boynton, 29 N.E. 655, 139 Mass. 244; 
Sears v. Russell, 8 Gray 06; Fay v. 
Taft, 12 Cush. 448, 


Mo.—wWyatt v. Stillman Institute, | 


260 S.W. 738, 303 Mo. 94. 


N.J.—Lindsley v. O’Reilly, 
379, 50 N.J.Law 636. 


N.Y.—Kernochan v. Marshall, 59 N 
We 2935 LOO UNA Yee Steinway Vv. 
Steinway, 57 N.E. 812. 163 N.Y. 183; 
Doane v. Mercantile Trust Co., 55 N. 
B. 296, 160 N.Y. 494; In re Tompkins’ 
BHstate, 49 N.E. 135, 154 N.Y. 634; 
Cochrane v. Schell, 36 N.E. OS 140 
N.Y. 516; Matter of Tienken, 30 N.t&. 
109, 131 N.Y. 391; Phenix v. Livings- 
ton, 5 N.E. 70, 101 N.Y. 451; Manice 
v. Manice, 43 N.Y. 303 [mod 1 Lans. 
348]; Haynes v. Sherman, 4 N.Y.S. 
413, 51 Hun 585 [rev on other grounds 
22 N.E. 938, 117 N.Y. 433]; Sterricker 
Vv. Dickinson, 9 Barb. 516; Guilbert v. 
Guilbert, 124 N.Y.S. 564, 68 Misc. 405; 


Lon AS 
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eee v. Mott, 2 Paige 387, 22 Am.D. 


Ohio.—Gilpin v. Williams, 17 Ohio 
St. 397, 413 [quot Hawkins Construc- 
tion of Wills pp 143, 144]. 


Pa.—Coover’s Appeal, 74 Pa. 148. 


S.C.—Farr v. Gilreath, 23 S.C. 502; 
McCaw v. Galbraith, 41 S.C.L. 74. 


Tenn.—Winters v. March, 202 S.W. 
73, 139 Tenn. 496; Bowers v. Bow- 
ers, 4 Heisk. 293, 30Z Lquot Smith v. 
Metcalf, 1 Head 64]; Ellis v. Fisher, 
3 Sneed 231, 65 Am.D. 52. 


Tex.—Estes v. Estes, (Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 255 
S.W. 649]; Lane v. Miller & Vidor 
Lumber Co., (Civ.App.) 176 S.W. 100; 
Patten v. Herring, Pas ASTANA eee esky AD 
Tex.Civ.App. 640. 


5 err orca v. Dow, 10 A. 258, 59 
Vt. 53 


ESE v. Ewart, 7 A.&E. 636, 
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“Where a testamentary disposition 
is clearly made and a trust created 
to carry it through the language used 
in passing title to the trustee may be 
restrained, or even enlarged to the 
extent of permitting the execution of 
the trust, where to hold otherwise 
would cause it to wholly fail.’ Dan- 
iels & Fisher Realty Co. v. Kenyon, 
261 EF. 407, 413. 


[a] Leading case.—Ellis v. Fisher, 
3 Sneed (Tenn.) 231, 65 Am.D. 52. 
See Winters vy. March, 202 S.W. 73, 


139 Tenn. 496, 501 (so saying). 


[b] Failure of purpose of trust. 
—Where a trust is created by a will 
to terminate when the beneficiary be- 
comes twenty-one years of age and he 
reaches that age before the death of 
the testator, the purpose of the trust 
ceases and no estate vests in the trus- 
tee. Matter of Murray, 108 N.Y.S. 
1047, 124 App.Div. 548. 


[c] Estave not enlarged by stat- 
ute.—(1) A statute which provides 
that a trust estate shall vest in the 
trustee, leaving to the beneficiary only 
the right to entorce the trust, and that 
the estate and interest not included 
in the trust, on the termination there- 
of, vests in the person creating the 
same, or his heirs, cannot operate to 
enlarge the estate in a trustee under 
a testamentary trust beyond that in- 
tended by the testator, as determined 
from a proper construction of the will 
itself. Canfield v. Canfield, 118 F. 
1, 55 C.C.A. 169. (2) So, where by 
statute every express trust in real 
property, valid as such in its creation, 
vests the whole estate in the trus- 
tees, subject only to the execution of 
the trust, and the beneficiaries take 
no estate or interest in the property 
but may enforce the performance of 
the trust, “estate’ means the whole 
of such an estate as is necessary to 
the performance of the trust. In re 
Reith’s Estate, 77 P. 942, 144 Cal. 314, 
10 Prob.Rep.Ann. 206; In re Fair’s 
Estate, 60 P. 442, 64 P. 1000, 132 Cal. 
523,84 Am SiR. 705 inne Walkerly’s 
Estate, Ae anes 108 Cal. 648, 49 Am. 
S.R: 97; Kelly v. Hoey, 55 N.Y.S. 94, 
35 ‘App.Div. 273; Hill-Taylor Co. v. 
Shade, 232 N.W. 89, 57 S.D. 357. 
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for the life of the trust, as is necessary to enable 
him to execute the trust.*? 
estate or title in the trust property in the trustees, 
but merely vest them with a power over it,°? the pow- 
er arising by implication under similar cireumstanc- 
es that estates will be created in the trustee.*? 


[§ 1866] bb. Beneficial 


The will may create no 


Interest. Testamentary 


[d] Legal estate vested in trustees 
must be commensurate with the es- 
tate which they are bound to convey. 
Sears v. Russell, 8 Gray (Mass.) 86; 
O'Keeffe v. Westphal, 123° NYeS Ot; 
139 App.Div. 79. 


32. Ala.—Edwards v. 
So. 1010, 121 Ala. 77. 


Ark.—Hill v. Dade, 59 S.W. 39, 68 
Ark. 409. 


Fla.—Simmons v. Spratt, 8 So. 123, 
26 Fla. 449, 9 L.R.A. 343. 


Ijl.—MeNair v. Montague, 103 N.E. 
450, 260 Ill. 465. 


cookie ee v. Zumpe, 


Iowa.—Sneer v. Stutz, 71 N.W. 415, 
102 Iowa 462, 2 Prob.Rep.Ann. 205. 


Ky.—Shawler v. Hart’s Adm’x, 265 
S.W. 485, 205 Ky. 93. 


Mass.—Pettingell v. Boynton, 29 N. 
E. 655, 189 Mass. 244. 


N.Y.—Steinhardt v. Cunningham, 29 
N.E. 100, 130 N.Y. 292; Turco v. Trim- 
boli, 137 N.Y.S. 343, 152 App.Div. 431; 
In re Scott’s Will, 204 N.Y.S. 478. 


N.C.—Ferebee v. 19 N.C 
439. 

Tex.—Wiess v. Goodhue, 83 S.W. 
178, 98 Tex. 274 [rev (Civ.App.) 79 
S.W. 873]; Estes v. Estes, (Commn. 
App.) 267 S.W. 709 [aff (Civ.App.) 295 
S.W. 649]. 


{a]  Illustration.—Where a will 
provides: ‘“(11) To carry out the ob- 
jects of this will so far as the be- 
quests therein are made to my daugh- 
ters, I do hereby appoint Samuel 
Smiley and Dan Caldwell Smiley trus- 
tees for and on behalf of my said 
daughters (Margaret Ann Graham ex- 
cepted), who are instructed and com- 
manded by this will to take and re- 
ceive the same, in trust, nevertheless, 
for my said daughters; the same to 
hold and keep forever in trust for 
their support and use, free from the 
control of all persons whatever. (12) 
With the consent of either of my 
daughters, power is hereby given to 
said trustees to dispose of the real 
estate herein bequeathed to my daugh- 
ters in the several clauses of this 
will,” the trustees are not devisees of 
the title, but only of a power. Ea- 
Beas v. Bender, 25 So. 1010, 121 Ala. 


[b] Contingent interest.—A trus- 
tee did not have a contingent interest 
under a will devising real property 
to a daughter for life, with power of 
appointment in the daughter in case 
she outlived sons. Lyon v. Alexander, 
156 A. 84, 304 Pa. 288, 76 A.L.R. 1427. 


[ec] Under statutory provision de- 
claring the purposes for which ex- 
press trusts may be created and de- 
claring that a devise to a trustee to 
sell vests no estate, where he is not 
empowered to receive the rents and 
profits, but only a power, a devise to 
trustees to pay the income to the tes- 
tator’s wife for life and to sell on 
her death does not vest an estate in 
the trustees. Ray v. Fowler, 192 N.Y. 
S. 859, 200 App.Div. 155. 


33. Lindsley v. O’Reilly, 15 A. 379, 
50 N.J.Law 636. 


Bender, 25 


51 N.E. 


Proctor, 
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trustees have no beneficial interest?* unless such an 
interest is given either expressly*® or by clear im- 
Even though the trustee has devised all 
of his property to his widow, the beneficiary of the 
trust, and she has devised all of the property to her 
children, such devises do not extinguish debts due 
from the trustee to the trust fund.?*” 


plication.*® 


[§ 1867] cc. Particular 
rule®* that whether trustees take 


34. U.S.—Vint v. King, 28 F.Cas. 
No. 16,950. 


Ga.—Lester v. Stephens, 39 S.E. 109, 
113 Ga. 495; Vinson y. Vinson, 33 Ga. 
454. 


Ill.— Spengler v. Kuhn, 72 N.E. 214, 
2b2 Ill 1386, 


Iowa.—Elsworth College of iowa 
Falls v. Emmett County, 135 N.W. 
594, 156 Iowa 52, 42 L.R.A.N.S. 530. 


Md.—Marshall v. Baltimore Safe 
Deposit, ete, Co., 60 A. 476, 101 Md. 
1; Burrouzhs v. Gaither, 7 A. 243, 66 
Md. 171; Duffy v. Calvert, 6 Gill 487. 

Mass.—Davison v. Wyman, 100 N. 
B®. 1105, 214 Mass. 192; Keating v. 
Smith, 5 Cush. 232. 

Mich.—Lee v. Enos, 
97 Mich. 276. 

N.J.—In re Jennings’ Guardianship, 
110 A. 563, 91 N.J.Eqg. 488. 


56 N.W. 550, 


N.Y.—In re Tompkins’ Estate, 49 
Ni 1135, 154 IN-Y. 634; McGuire! v. 
McGuire, 80 N.Y.S. 497, 80 App.Div. 
63; Amherst College v. Ritch, 36 N. 


Y.S. 576, 91 Hun 509 [aff 45 N.E. 876, 
TiN Veress, ol duskA SOD, ~reare. aden 
46 N.E. 1152, 152 N.Y. 641]. 


Pa.—Brown y. Williamson’s Ex’rs, 
36 Pa. 338. 


S.C.—Mims v. Macklin, 30 S.E. 585, 
53 S.C. 6; Johnson v. Clarkson, 24 S. 
C.Eq. 305. 


Tex.—Heidenheimer v. Bauman, 19 
S.W. 382, 84 Tex. 174, 31 Am.S.R. 29; 
McMullan y. Sims, (Commn.App.) 37 
S.W.(2d) 141 [rev (Civ.App.) 22 S.W. 
(2d) 313]. 


Va.—Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


Ont.—Re Aspel, 42 Ont.L. 191. 


[a] Thus, where the testatrix pro- 
vided that on the death of her son the 
income of a trust fund should be paid 
to his three children, naming them, 
the further provision that the income 
should be paid to widow of the son 
or other legal guardian does not 
amount to a bequest in favor of the 
widow individually. In re Jennings’ 
ae a lanshlp, 11.0 A.) 563, 91 N.J.Ha. 


{[b] Authority to take full “con- 
trol” of testator’s property gives no 
beneficial interest in the estate, but 
merely full management. Myrick v. 
Williamson, 67 So. 273, 190 Ala. 485. 


[ec] Fee does not vest in a wife 
who is named, trustee with power to 
invest the principal and apply the in- 
terest and income to her sole support 
and maintenance for and during her 
natural life, the property after her 
death to go to such of the testator’s 
children as the wife shall designate 
by ber last will and testament. In re 
Guiltinan’s Will, 204 N.Y.S. 662, 122 
Misc. 604. 


35. Conn.—Guthrie v. Wheeler, 42 
Conn. 285. 

Ky.—Brown’s Adm’r v. Brown, 18 S. 
W. 521, 13 Ky.L. 808. 


Estate. 
an estate in fee 
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depends on the requirements of the trust,’* and not_ 
on the insertion of words of inheritance,*? apples in 
determining the extent and duration of the estate of 
testamentary trustees.*° i 
tamentary gift to trustees is by words of inheritance, 
if it clearly appears from the whole will that it was 
not the testator’s intention that they take a fee, but 


So, even though the tes- 


only a less estate, they will not have a fee.*1 How- 


The general 


N.J.—Dixon v. Bentley, 25 A. 194, 


50 N.J.Eq. 87. 


N.Y.—In re Scott’s Will, 204 N.Y. 
S. 478. 
Ohio.—Cassidy v. Hynton, 9 N.E. 


129, 44 Ohio St. 530. 


Pa.—McMullin v. McMullin, 8 Watts 
236. 


Eng.—In re Foord, [1922] 2 Ch. 519. 


[a] Particular estate.—(1) Where 
the testator provides that a named 
person shall take absolutely and in 
fee simple, subject to specified trusts, 
the person named takes a fee. Guth- 
rie v. Wheeler, 42 Conn. 285. (2) 
Where a will provides that the testa- 
tor’s son shall have all the interest 
he has in the testator’s estate, in 
trust for the use and benefit of the 
son’s wife and bodily heirs, and that 
he shall have a life estate therein, 
the clause giving him a life estate, 
being inconsistent with the trusi, is 
to be construed as merely giving him 
a right to reside with his wife and 
children on the land, and, in conjunc- 
tion with them, derive a support 
therefrom. Brown’s Adm’r v. Brown, 
18 (S.Wa 521, 13°Ky.1u. 808. 


36. Ala.—Myrick v. Williamson, 67 
So. 2738, 190 Ala. 485. 


Ky.—Dravo v. Seebolt, 33 S.W. 1106, 
17) Key... 1165: 


Me.—Bowman v. Pinkham, 
295. 

Pa.—Freedley’s Appeal, 60 Pa. 344; 
Christman’s Estate, 1 Am.L.J.N.S. 91. 


S.C.—Rainsford v. Rainsford, 14 S. 
C.Haq. 343: 

Wis.—Davies v. Davies, 
201, 109 Wis. 129. 


Can.—Meagher v. Meagher, 53 Can. 
S.C. 393 [dism appeal 34 Ont.L. 33, 
8 Ont.W.N. 357, 6 Ont.W.N. 361]. 


tee een v. McGuire, 45 N.B. 


Ont.—Re Aspel, 42 Ont.L. 191. 


[a] Thus (1) where the testatrix 
devised the control and management 
of a certain tract of land to her hus- 
band as trustee for her sons ‘fas long 
as he lives,’’ and provided that the 
rents and profits should not be liable 
for the debts of either the husband or 


71 Me. 


85 N.W. 


sons, the husband has a beneficial in- | 


terest in the property. Dravo v. See- 
bolt, 33 S.wW.)1106, 17 Ky.G..1165.. 12) 
A devise to the testatrix’ children ana 
grandchild, but not to be distributed 
during the lifetime of the trustee 
named, except with his written ap- 
proval, with the provision that the 
trustee shall not be compelled to ac- 
count for profits of the property dur- 
ing his lifetime, gives a life estate to 
the trustee. Bowman y. Pinkham, 71 
Me. 295. (3) Where the testator be- 
queathed one thousand dollars apiece 
to certain of his grandchildren, pay- 
able to them when they should re- 
spectively attain their majority, pro- 
viding that their respective fathers 
should hold the bequests in trust and 
apply the income “toward their edu- 


ever, the trustee may take a fee simple or absolute 
title or interest, subject to the trust,*? or a defeasi- 


cation and support,” the income was 
the fathers’ property so long as they 
adequately educated and supported 
the legatees, and might be alienated 
by them, subject to its liability for 
the education and support of the chil- 
dren. Dixon v. Bentley, 25 A. 194, 50 
N.J.Eq. 87 [aff 26 A» 341]. (4) A de- 
vise in trust to daughters, with a pro- 
vision that the daughters should have 
all the rents and profits therefrom, - 
gives them a beneficial life interest in 
the property. Meagher v. Meagher, 53 
Can.S.C. 393, 34 Ont.L. 33, 8 Ont.W.N. 
357, 6 Ont.W.N. 361. 


3614. Collier v. Seward & Roper, 82. 
Se sl00, LLG. Vian oat 


87. See Trusts § 275. 


338... Potter v. Couch, 11.S.Ct..1005; 
141° U.S... 296, 35 Lebdai21; Does. 
Ewart, 7 A.&E. 636, 3 N.&P. 197, 34 
E.C.L. 337, 112 Reprint 609. 


[a] Fee held not required.—De- 
frees v. Brydon, 114 N.E. 336, 275 Ql 
530. 


39. Potter v. Couch, 11 S.Ct. 1005; 
147: U.S) 296, 385. ILihid. 7212. Docking 
Ewart, 7 A.&E. 636, 34 H.C.L. 3387, 112 
Reprint 609. 


40. See cases supra notes 38, 39. 


41. Doe v. Willan, 2 B.&Ald. 84,- 
106 Reprint 298. 


[a] Rule applied.—Where the tes- 
tator provides that trustees shall lease 
for such terms as they think proper, 
the intent is that the trustees have 
a fee, so that a direct gift in words 
sufficient to vest a fee will be given 


effect. Doe v. Willan, 2 B.&Ald. 84, 
106 Reprint 298. 
42. U.S.—Potter v. Couch, 11 S.Ct. 


1005, 141 U.S. 296, 35 L.Ed. 721; Blos- 
som v. Anketell, 275 F. 947; Daniels 
& Fisher Realty Co. v. Kenyon, 261 F. 
407; Hardy v. Redman, 11 F.Cas,No. 
6,061, 3 Cranch C.C. 655; Vint v. King, 
28 F.Cas.No. 16,950. 


Ark.—Chase v. Cartright, 14 S.W. 
90, 53 Ark. 358, 22 Am.S.R. 207, 


Cal.—In re Fair’s Hstate, 64 P. 1000, 
132 Cal. 528, 84 AmS.R. 70 [rev 60 
Rated In re Delaney’s Hstate, 49 


Bree eel v. Bushnell, 7 Conn. 


Ga.—Wadley v. Le Cato, 77 S.E. 47, 
139°G@anl7 ts 


Ill—Hmery v. Emery, 156 N.E. 364, 
325 Ill. 212; Churchill v. Marr, 133 N. 
E. 335, 300 Ill. 302; Maguire v. City 
of Macomb, 127 N.H. 682, 293 Ill. 441; 
Nowlan v. Nowlan, 112 N.H. 259, 272 
Ill. 526; Nixon v. Nixon, 109 N.E. 294, 
268 Ill. 524; McNair v. Montague, 103 
N.E. 450, 260 Ill. 465; Harvey v. Bal- 
lard, 96 N.H. 558, 252 Tll. 57; Chicago 
Terminal R. Co. v. Winslow, 74 N.E. 
815, 216 Ill. 166; Spengler v. Kuhn, 
72 N.H. 214, 212 Ill. 186; ‘Summers v. 
Higley, 60 N.E. 969, 191 Ill. 198; De 
Haven v. Sherman, 22 N.E. 711, 131 


Tl. 115, 6 LR. Aw 74535) Cowdrey. uve 
Hitchcock, 108 Ill. 262; Kirkland v. 
Cox, 94 Ill. 400. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


oe 


s 
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ble fee,*® without words of limitation,‘* or a less es- | 
tate,*® such as an estate or interest only for the life 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 2038. 


Mass.—Hutchinson v. Blanchard, 


142 N.E. 47, 247 Mass. 288; Bean. v. 
Com., T1.N.BH, 784, 186 Mass. —-348; 
Wells v. Heath, 10 Gray 17; Sears v. 


Russell, 3 Gray 86; Keating v. Smith, 
5 Cush. 232. See Cleveland v. Hallett, 
6 Cush. 403 (dictum). 


N.J.—Lindsley v. O’Reilly, 15 A. 
879, 50 N.J.Law 636; Crane v. Bolles, 
24 A. 237, 49 N.J.Eq. 373; Zabriskie v. 
Morris, etc., R. Co., 33 N.J.Eq. 22 [aff 
34 N.J.Eq. 282]. 


N.Y.—Salisbury v. Slade, 54 N.E. 
741, 160 N.Y. 278; Leggett v. Perkins, 
2 N.Y. 297; Kelsey’ v. MacTigue, 157 
INaYn.0090,. 171, AppLDiv.. 87:75. Cornell 
v. Cornell, 14 N.Y.St. 612, 47 Hun 636 
[aff 16 N.E. 682, 109 N.Y. 644]; Hill 
wv. Wiske, 125 N-Y.S..1026, 69 Mise. 
507; Matter of Perkins’ Will, 124 N.Y. 
S. 998, 68 Misc. 255, 7 Mills Surr. 529; 
Bradstreet v. Clarke, 12 Wend. 602. 


N.C.—Doe ex dem. Davis v. Atkin- 
son, 63 N.C. 210. 


Ohio.—Doe v. Burrows, 1 Ohio Dec. 
(Reprint) 218, 4 West.L.J. 527. 


R.I.—Greene v. Wilbur, 3 A. 4, 15 
RT 251: 


S.C.—Haynesworth v. Goodwin, 14 
S.BE. 491, 35 S.C. 54; Blount v. Walker, 
9 S.E. 804, 31 S.C. 13; Farr v. Gilreath, 

McCaw v. Galbraith, 41 
Brailsford v. Heyward, 2 


Pee cre v. Bowers, 4 Heisk. 
3s 

Tex.—Sims v. McMullan, (Civ.App.) 
22 S.W.(2d) 3138 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141]; Me- 
Hatton’s Tistate v. Peale’s Estate, 
(Civ.App.) 248 -S-W. 103; Grant v. 
Stephens, (Civ.App.) 200 S.W. 893; 
Matthews v. Darnell, 65 S.W. 890, 27 
Mex @iveADD: se Leii. 


Ae cam hee v. Scott, 2 Leigh (29 Va.) 


Eng.—Doe v. Willans, 2 B.&Ald. 84, 
106 Reprint 298; Trent v. Hanning, 7 
East 97, 103 Reprint 37. 


fa] Rule applied.—(1) Where the 
trustees are to sell to pay debts, in 
case of deficiency of the personal es- 
tate, and such deficiency appears, the 
trustees have an estate in fee to en- 
able them to sell. Doe v. Ewart, 7 A. 
&m. 636, 34 E.C.L. 337, 112 Reprint 
609. (2) A provision of a will that 
the property is_to be placed in the 
hands of named executors, and the 
proceeds thereof applied to the sup- 
port of the testator’s wife, and, if 
such proceeds are insufficient for such 
purpose, the executors may sell the 
estate, vests a fee simple estate in 
the trustees. Hardy v. Redman, 11 F. 
Gas.No. 6;061,.-3 Cranch C€.C. 635. (3) 
Where there is a devise in trust to 
testamentary trustees, and a power or 
direction to sell, the trustees take a 
fee simple (Hmery v. Emery, 156 N. 
Hl So4uiszb ely w2be- Churchill® v. 
Marr, 1383 N.E. 335, 300 Ill. 302; Ma- 
guire v. City of Macomb, 127 N.E. 
682, 293 Ill. 441; Grove v. Willard, 
117 N.E. 489, 280 Ill. 247; Nowlan v. 
Nowlan, 112 N.B. 259, 272 Ill. 526; 
McNair v. Montague, 103 N.E. 450, 
260 Ill. 465; Bradstreet v. Clarke, 12 
Wend. (N.Y.) 602), (4) and the char- 
acter of the estate is not altered by 
the fact that the consent of the bene- 
ficiary is required before the sale can 
be made (Nowlan vy. Nowlan, supra). 
(5) Where trustees are imperatively 
required to convey a fee after a short 
period, during which period they are 
to control the property, the fee goes 
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to them in trust. Crane y. Bolles, 24 
A. 237, 49° N.J:-Eq. 372::. (6) Where 
trustees are to pay out a sum, they 
take a fee simple estate. Judd v. 
Bushnell, 7 Conn. 204. 


{[b] Power of testamentary trustee 
to sell realty does not necessarily 
imply that the entire fee simple estate 
was vested in the trustee. Levering 
Yai enering, 162.N.E. 448, 88 Ind.App. 


{c] Withdrawal of power to dis- 
pose in fee.—Where the testator de- 
vised to a trustee all his real estate 
in fee, with power of disposition, and 
by codicil directed the trustee to keep, 
retain, and hold title to specified lots 
during the life of the testator’s son, 
who, on attaining the age of thirty, 
should be placed in possession and al- 
lowed the rents and profits for life, 
but other directions, which could not 
be carried out without title in fee, 
were left unchanged, the estate of the 
trustee was not reduced to an estate 
for the son’s life, but remained a fee, 
with the power of disposition cur- 
tailed during the son’s life. Daniels 
& Fisher Realty Co. v. Kenyon, 261 
F. 407. 


[d] “fo have and to hold.”’-—Where 
the testator devised the residue of his 
estate to trustees, “to have and to 
hold’ during the Jives of the testa- 
tor’s children and the survivor of 
them, and on the death of the survivor 
to transfer and convey the trust prop- 
erty to certain named beneficiaries, 
the words ‘‘to have and to hold” did 
not fix the quantum of estate vested 
in the trustees. In re Fair’s Hstate, 
64 P. 1000, 132 Cal. 523, 84 Am.S.R. 70 
[rev 60 P. 442]. 


43. Pearce v. Savage, 45 Me. 90; 
Deering v. Adams, 37 Me. 264; Backus 
v. The Presbyterian Association of 
Baltimore City, 25 A. 856, 77 Md. 50; 
Conner v. Waring, 52 Md. 724. 


44. Harvey_v. Ballard, 96 N.E. 558, 
252 Ill. 57; Backus v. The Presby- 
terien Association of Baltimore City, 
25 A. 856, 77 Md. 50; Bradstreet v. 
Clarke, 12 Wend. (N.Y.) 602; Brails- 
ford v. Heyward, 2 S.C.Eq. 290. See 
Cleveland vy. Hallett, 6 Cush. (Mass.) 
403 (dictum). 


[a] Statutory provisions (1) mak- 
ing the use of words of limitation in 
a will unnecessary vest an estate in 
fee in named persons in a devise in 
trust, even though the word ‘heirs’ 
is not used. Farr yv. Gilreatch, 23 S.C. 
502. (2) In view of such statute, 
declaring that every gift of land by 
devise shall be considered as a gift 
in fee simple, unless such a construc- 
tion be inconsistent with the inten- 
tion of the testator, expressed or im- 
plied, a devise to the trustee ‘of all 
my estate, real and personal, whatso- 
ever,” invests the trustee with a fee. 
Haynesworth y. Goodwin, 14 S.E. 491, 
35 -S.C..54. 


[b] In Yexas, under Hart Dig. art 
169, declaring that “‘every estate in 
lands which shall hereafter be ates 
devised to one, although other words 
heretofore necessary at common law 
to transfer an estate, in fee simple, 
be not added, shall be deemed a fee 
simple, if a less estate be not limited 
by express words, or do not appear to 
have been . devised, by construc- 
tion or operation of law,” the trustee 
will obtain a fee simple estate with- 
out words of inheritance, where there 
are no words indicative of an inten- 
tion to devise a less estate. Bell 
County v. Alexander, 22 Tex. 351, 73 
Am.D. 268. - 

45. Wyatt. v. 


Stillman Institute, 
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of the trustee*® or the beneficiary,** or an estate or 
interest for years only,*® or an absolute estate in per- 


260 S.W. 73, 303 Mo. 94. 


fa] Thus, under a will directing 
the executor to sell lands on the life 
tenant’s death and give the proceeds 
to a designated institution for a 
charitable use, the executor did not 
take the fee by implication, as no duty 
involving possession, control, or man- 
agement of the lands was imposed on 
him, and he could exercise his) power 
to sell as effectively without the fee 
as with it. Wyatt v. Stillman Insti- 
tute, 260 S.W. 73, 303 Mo. 94. 


46. Wells v. Harned, 195 S.W. 109, 
175 Ky. 810; Woodward v. James, 22 
N.E. 150, 115 N.Y. 346; Huber v. Free, 
12 Ohio, Cir.Cty 333; 5 Ohio -Cir:Dec. 
537 [rev on other grounds 50 N.E. 
1130, 57 Ohio St. 662]; Re Street and 
Nelson, 17 Ont.L. 50. 


47. U.S.—In re L’Hommedieu, 138 
EF. 606 Laff 146°8Y 708) 775 CrCvA. 134q% 


Ga.—Nelson y. Estill, 165 S.E. 820, 
175 Ga. 526; Brantley v. Porter, 36 
S.E. 970, 111 Ga. 886; Baxter v. Wolff, 
20 S.E. 325, 93 Ga. 334; McDonald v. 
McCall, 18 S.E. 157, 91 Ga. 304. 


Ill. Beal v. Higgins, 135 N.B. 759, 
303 Ill. 370; Harvey v. Ballard, 96 
N.E. 558, 252 Ill. 57; Kenwood Trust 
& Savings Bank v. Palmer, 209 Tll. 
on 370 [aff 121 N.E. 186, 285 111. 


Ky.—Bourbon Agricultural Bank & 
Trust Co. v. Miller, 265 S.W. 790, 205 
Ky. 297. 


Mass.—Hayward v. Rowe, 76 N. 
E. 286, 190 Mass. 1, 11 Prob.Rep.Ann. 


2387; Heard v. Read, 50 N.E. 638, 171 
Mass. 374; Daniels v. Eldredge, 125 
Mass. 356. 


N.Y.—Doane vy. Mercantile Trust- 


Co., 55 N.E. 296; 160 N.Y, 494; In re 
Tompkins’ Hstate, 49 N.E. 135, 154 
N.Y. 634; Matter of Tienken, 30 N. 


EH. 109, 131 N.Y. 391; Delafield v. Ship- 
man, 9 N.E. 184, 103 N.Y..463, 18 Abb. 
N.Cas. 291, 25 N.Y.Wkly.Dig. 5; Leg- 
gett v. Perkins, 2 N.Y. 297; Haendle 
v. Stewart, 82 N.Y.S. 823, 84 App.Div. 
274; Wysong v. Marshall, 58 N.Y.S. 
877, 41 App.Div. 429 [rev on other 
grounds Kernochan vy. Marshall, 59 
N.B. 293,.165 N.Y. 472]; Striker v. 
Mott, 2 Paige 387, 22 Am.D. 646. 


_Tenn.—Meacham v. Graham, 39 S. 
W. 12, 98 Tenn. 190; Ellis v. Fisher, 
38 Sneed 2381. 


a Lear nk Age v. Dow, 10 A. 258, 59 
. ooVU. 


[a] Notwithstanding words “in 
fee simple,” the will was held to give 
the trustee an estate in trust for the 
life of the testator’s widow, with 
vested remainder to a grandson who 
predeceased the widow. Levering v. 
ANCES 162 N.E. 448, 88 Ind.App. 


48. Johnson v. Buck, 77 N.E. 1638, 
220 Jll. 226; Long v. Marshall, 296 
P3446, 132) Kan.7643"" Daniels ven 


Eldredge, 125 Mass. 356; Fay v. Taft, 
12 Cush. (Mass.) 448; Haynes v. Sher- 
man, 4 N.Y.S. 413, 51 Hun 585, 22 N.Y. 
St. 15 [rev on other grounds 22 N.E. 


9388, LT N.Y. 438i% Sternicker 
Dickinson, 9 Barb. (N.Y.) 516. 
[a] Thus, where children are en- 


titled to their share in the trust fund 
on reaching a certain age, the trustee 
has only an estate for years. Dickey 
v. Walrond, 253 P. 706, 200 Cal. 335; 
In re Reith’s Estate, 77 P. 942, 144 
Cal. 314, 10 Prob.Rep.Ann. 206; Treat 
vy. Vose,. 71 N.Y.S. 507, 63 App.Div: 
338; Haynes y. Sherman, 4 N.Y.S. 
413, 51 Hun 585 [rev on other grounds 
22 N.B. 938, 117 N.Y. 483]; Stanley 
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[§ 1868] i. Cestuis Que Trust or Beneficiaries’ °— 
(1) Who are Cestuis Que Trust or Beneficiaries. 
The test to determine who are entitled to share 
in the final distribution of a trust fund is to ascer- 
tain to whom the testator intended to give it.°? 
Whether particular persons are within a description 


WILLS 


ae 
ae 


[§§ 1867-1869 


question of construction of the particular will.°? 


of beneficiaries in a testamentary trust is purely a 


v. Stanley, 16 Ves.Jr. 491, 33 Reprint 
1071. 


[b] Absolute power of disposal 
following an estate for years does not 
enlarge the trustees’ title to a fee. 
Caples v. Buell, (Tex.Civ.App.) 234 S. 
W. 429 [mod on other grounds 
{Commn.App.) 243 S.W. 1066]. 


49% Backus v. The Presbyterian 
Association of Baltimore City, 25 A. 
856, 77 Md. 50. 


50. Cross references: 
Defined generally see Trusts § 4. 


Designation of testamentary benefi- 
ciaries generally see supra §§ 1190— 
1300. 


Beneficiaries as trustees see Trusts § 
337 


Who may take under will see supra 
§§ 122-186. 


51. Smith v. Patch, 87 A. 252, 77 
N.H. 75. 


52. See cases infra this note. 


[a] Absent son.—(1) A will de- 
vising land in trust for the benefit of 
an absent son when found or appear- 
ing to-claim his right does not re- 
quire formal appearance or that son 
be visibly found. O’Shaughnessy v. 
Brooks, 279 P. 591, 153 Wash. 247. 
(2) If such absent son is shown to 
be alive at the testatrix’s death he is 
entitled to the devise in trust for him 
if found within seven years after the 
testatrix’s death (O’Shaughnessy v. 
Brooks, supra), (3) since a_ will 
speaks of the time of the testator’s 
death (O’Shaughnessy v. Brooks, su- 
pra). (4) Time when will speaks see 
supra §§ 1168-1170. 


{[b] Adult is excluded as a benefi- 
ciary where, after a trust in favor of 
minor grandchildren, to be invested 
during the minority, terminating at 
majority, the testator provides by 
codicil that the trustees are to receive 
a stipulated sum for each of the 
grandchildren and invest the same as 
set forth in the will. Willis v. Rich- 
ardson, 98 N.E. 609, 212 Mass. 381. 


[c] “Any female.”—A proviso in 
a will that shares of any female 
should be held in trust, following. a 
gift to children and to the children 
of a deceased child, applies to both 
female children and grandchildren. 
In re Kerns’ Estate, 145 A. 824, 296 
Pa. 348, 66 A.L.R. 1342. 


[d] Gift to Roman catholic priest 
succeeding testator means one quali- 
fied under the rules of the catholic 
church. Browers’ Ex’rs’ Lessee v. 
Fromm, Add. (Pa.) 362. 


[e] Issue and next of kin.—A tes- 
tamentary trust, authorizing payment 
of such part of the corpus to children 
as shall appear to be reasonable and 
productive of benefit, was held to be 
primarily for the children’s benefit, 
and not for their issue or next of kin. 
Dolin v. Hynes, 163 N.Y.S. 868, 177 
App.Div. 184. 

[f] WNWamed person and family.—A 
bequest to a person in trust for the 
benefit of another ‘“‘so that at the 


discretion of the trustee the net in- 
come from said trust estate shall 
from time to time be applied to and 
for the comfort and support of the 
said James and his family, and fur- 
ther so that, when circumstances 
shall demand, so much of the princi- 
pal part of said estate shall, at the 
discretion of said trustee, be applied 
and used as will save and relieve the 
said James and his family from suf- 
fering’ and distress’ means that both 
James and his family are beneficia- 
ries. Kehoe v. Ames, 51 A. 870, 96 
Me. 155. 


[g] “Such.”—A devise in trust “to 
such child or children’ living at a 
certain time, ‘‘and their heirs and as- 
signs,’ was not confined to daughters 
who had been previously described in 
devises and bequests for their support 
and maintenance, but included all the 
children. Endicott v. Endicott, 3 A. 
157, 41 N.J.Eq. 93. 


{[h] Remaindermen.—Where a tes- 
tator bequeathed the residue of his 
property to his executor, in trust for 
his wife and any children born to her, 
to be kept until the youngest arrived 
at age or married, or until the death 
or marriage of the widow, when it 
was to be distributed, the trustee was 
trustee for the remaindermen as well 
as for the life tenant. Sparks v. Rid- 
ley, 103 S.E. 425, 150 Ga. 210; Sparks 
v. Anderson, 102 S.E. 423, 150 Ga. 58; 
a v. Rabon, 82 S.E. 544, 142 Ga. 


[i] “Unsettled.’”—(1) Under a will 
granting a trust for the benefit of 
grandchildren so long as they or any 
of them are unsettled in life, those 
who left the home and settled in life 
lost their interest in the trust estate, 
so that by returning to the home they 
had no right to support from the trust 
fund (Wells v. Harned, 195 S.W. 109, 
175 Ky. 810), (2) in view of the mean- 
ing of “settled in life’ as the acquisi- 
tion or establishment of a separate 
home or place of abode, by marriage 
or other act, which indicates a fixed 
intention to so remain or reside per- 
manently, and to abandon the proper- 
ty held in trust (Wells v. Harned, su- 
pra). (3) Meaning of “settled in life” 
see Settle § 11. 


[ij] Where children of deceased 
beneficiaries (1) are to be substituted 
as beneficiaries on the happening of 
specified events, they are not benefi- 
ciaries until such events occur. Re 
Tait’s Estate, (Sask.) [1929] 4 Dom. 
L.R. 1074. (2) So, under a testamen- 
tary trust, bequeathing a certain sum 
to be held in trust “for the benefit of 
my wife, to be held by him for 
her benefit so long as She remains my 
widow,’ and “at her decease the resi- 
due to be divided among my grand- 
children in equal shares,’ the testa- 
tor intended that his grandchildren 
living at his widow’s death should 
then take the trust fund share and 
share alike. Smith v. Patch, 87 A. 
252, 77 N.H. 75. (3) Again, under a 
will, directing that the trustee should 
have the management and control of 
all his shares and interest in a manu- 
facturing company, should continue 
to act as trustee for twenty years 


[§ 1869] (2) Title or Interest®?2—(a) Nature of 
Estate in Trust—aa. Active Trust. 
an active testamentary trust,®°? where the gift is 
made directly to the trustees, ordinarily the benefi- 
ciary does not acquire a legal estate,°* but has only 
a beneficial interest or equitable title,°’ which may 


In the ease of 


after his death, collecting all income, 
ete., and making division between 
named parties in equal shares or to 
the survivors of them and the issue 
of any deceased, the property was to 
go to such of the persons named as 
might survive the testator, and to 
the issue of any of them who prede- 
ceased him, leaving issue. In re 
Long’s Estate, 113 A. 675, 270 Pa. 480. 


{k] Under trust for theological 
education of any other of testator’s 
descendants who might be preparing 
for the ministry in the methodist 
church, a descendant who afterward 
held a lictnse as a preacher in such 
church, but who was not pursuing a 
theological education at the time the 
testator and the first beneficiary died, 
and who had ceased to be a member 
of such church, was not entitled to 


the fund. Clayton vy. Ro Bards, 54 
Mo.App. 539. 
[1] Where no express language in 


will covers the situation, since the 
manifest general intention of the tes- 
tator was to benefit those of his blood, 
a gift of income in trust to a grand- 
daughter who has died married but 
without children will go to such 
granddaughter’s brother. In re Hen- 
derson, 135 A. 354, 4 N.J.Misc. 1033. 


{m] Where a will devises lands to 
trustees to control and manage the 
property and to pay the income for 
the support of a son and his family, 
the remainder on his death to the 
son’s heirs, it does not create a life es- 
tate in the son, but he is only a bene- 
ficiary of the trust. Reeves vy. Simp- 
son, (Tex.Civ.App.) 182° Siw. 6s 


[n] Wife of benefictiary.—4(1) 
Where a testator who provided for 
a Stated income to his beneficiary, a 
boy about sixteen years of age, indi- 
cated that he expected such_benefi- 
ciary would marry by providing for 
the issue of such marriage, it is in- 
conceivable that he should expect that 
the beneficiary would enjoy the in- 
come alone and that the wife should 
be supported from some other fund, 
or not at all, and, in such case, the 
wife, on the marriage of such benefi- 
ciary, acquired an equitable interest 
in the trust fund to the extent of a 
right of support and maintenance to- 
gether with her husband. England v. 
England, 223 Ill.App. 549. (2) So the 
wife has been held the beneficiary. 
In re Tucker, 3 Sask.L. 473. 


5214. Interest subject to execu- 
tion see Executions § 84. ‘ 


53. See supra § 1824. 


54, Lane y. Corwin, 1 F.Suppl. 151 
[rev on other grounds 63 F.(2d) 767]; 
Fortner vy. Phillips, 187 S.W. 318, 124 
Ark. 395; Knox v. Jones, 47 N.Y. 389; 
Bindrim v. Ullrich, 72 N.Y.S. 239, 64 
App.Div. 447 [motion to dism appeal 
gr 65 N.E. 1114, 173 N.Y. 587]; Newell 
v. Nichols, 12 Hun 604 [aff 75 N.Y. 
78]; In re Nimphius’ Will, 247 N.Y.S. 
841, 139 Mise. 133; Amory v. Lord, 9 
N.Y. 403; In re Kelley’s Hstate, 98 A. 
687, 253 Pa. 466. 


55. U.S.—Lane vy. Corwin, 1 F. 
Suppl. 151 [rev on other grounds 63 
(2d) 760) Vint vi. Kink! 28 Ri@acs 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a §§ 1869-1870] 


be a defeasible interest.5* Moreover, where the legal 
title is in the trustees by virtue of duties or powers 
conferred on them,’ the equitable title is in the ben- 
However, even though the gift is made 
directly to the trustees, where the testator’s inten- 
tion is that they shall not have the legal title,®® such 
Where the trustee 
by will gives her estate to the beneficiary, the bene- 
ficiary thereby acquires all interest in the trust es- 
So, also, where the title or interest is not in 
the trustee but only possession and control,*? the 
beneficiary of the trust acquires both the legal and 
Again, where there is a gift to 
another, without qualification, subject to a trust and 
subject to be defeated in case of the death of the 


eficlaries.°§ 


title vests in the beneficiaries.®° 


tate.61 


equitable titles.®? 


No. 16,950. 


Ark.—Little v. McGuire, 168 S.W. 
1084, 113 Ark. 497. 


Cal.—Dickey v. Walrond, 253 P. 706, 
200, Cal. 335. 


Conn.—Allen vy. Davies, 82 A. 189, 
85 Conn. 172; Chase vy. Benedict, 44 
A. 507, 72 Conn. 322. 

Ga.—Burton y. Patton, 134 S.E. 603, 
162 Ga. 610. 


Hawaii.—In re Isenberg’s state, 
28 Hawaii 590. 


Ill—Wagner v. Wagner, 91 N.E. 


66, 244 Jll. 101, 18 Ann.Cas. 490; 
Spengler Vv. Kuhn, 72 N.B. 214, \212 
Tll. 186. 


Iowa.—Elsworth College of Iowa 
Falls v. Emmett County, 135 N.W. 
594, 156 Iowa 52, 42 L.R.A.N.S. 530. 


Ky.—Brock v. hee SRL 200 S.W. 
962,179 Ky. 555 


Me.—Davis v. MeKown,’ 160 A. 458, 
131 Me. 208; Cary v. Talbot, 115 A. 
166, 120 Me. 427; Haley v. Palmer, 
78 A. 368, 107 Me. 311, 314 [quot Hol- 
cor v. Palmer, 75 A. 324, 106 Me. 

Md.—Backus vy. The Presbyterian 
Association of Baltimore City, 25 A. 
856, 77 Md. 50; Shreve v. Shreve, 43 
Md. 382. 


Mass.—New England Trust Co. v. 
Scheffey, 164 N.E. 464, 265 Mass. 515; 
Hayward v. Rowe, 76 N.E. 286, 190 
Mass. 1, 11 Prob:Rep.Ann,. 237; Proc- 
tor v. Proctor, 6 N.E. 849, 141 Mass. 
165; Keating v. Smith, 5 Cush. 232. 


Mo.—Huntington Real Estate Co. v. 
Megaree, 217 S.W. 301, 280 Mo. 41. 


N.H.—Eaton v. Lovering, 125 A. 
ASon SEN eed a Gyno PAcduort.  L Os 4s 


N.J.—Camden Safe Deposit & Trust 
Cory; Guerin, 99. A. 2805, 8% N.d. ba. 
72 [mod on other grounds 105 A. 189, 
89 N.J.Eq. 556]. 


N.Y.—Knox v. Jones, 47 N.Y. 389; 
Newell v. Nichols, 12 Hun 604 [aff 
75 N.Y. 78]; Amory v. Lord, 9 N.Y. 
403. 


Pa.—In re Kelley’s Estate, 98 A. 
687, 253 Pa. 466; In re Cassidy’s Es- 
EDLO nore PaO Anenee dae, Looe ieee 
Shearer’s WHstate, 13 Montg.Co. 98 
(beneficiaries held not to take an ab- 
solute estate). 


R.I.—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441; 
Greene v. Wilbur, 3 A. 4, 15 R.I. 251; 
Taylor v. Taylor, 9 R.I. 119; Ives v. 
Harris, 7 R.I. 413. 


Tenn.—Bowers v. Bowers, 4 Heisk. 


293; Belote v. White, 2 Head (Tenn.) 
703; Gray v. Ward, (Ch.A.) 52 S.W. 
1028. 


Contra Francis v. Anthony, 187 N. 
E. 782, 46 Ohio App. 121. 
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[a] Direction to hold in trust for 
beneficiary is not sufficient to vest 
the title in the beneficiary. In re 
Dixon’s Estate, 77 P. 412, 143 Cal. 511. 


56. Backus vy. The Presbyterian 
Association of Baltimore City, 25 A. 
856, 77 Md. 50. 


57. See supra § 1863. 


58. Conn.—Union & New Haven 
Trust Co. v. Watrous, 146 A. 727, 109 


Conn, 268 (referring to New York 
law); Davies v. Davies, 11 A. 500, 55 
Conn, 319. 


Del.—Doe ex dem. Patton v. Roe, 
40 A. 1106, 15 Del. 232. 


Ga.—Martin v. Newton, 142 S.E. 
884, 166 Ga. 134. 
lil.—Flanner vy. Fellows, 68 N.E. 


1057, 206 Ill. 136. 


Iowa.—Meek vy. Briggs, 54 N.W. 456, 
87 Iowa 610, 43 Am.S.R. 410. 


Me.—Holcomb vy. Palmer, 75 A. 324, 
106 Me. 17. 


N.Y.—Brewster v. Striker, 2 N.Y. 
19; Verdin v. Slocum, 9 Hun 150 [rev 
on other grounds 71 N.Y. 345]. . 


Ohio.—Murray v. Murray, 5 Ohio 
Dec. (Reprint) 382, 5 Am.L.Rec. 266. 


Pa.—In re Rafferty’s Estate, 126 A. 
796, 281 Pa. 325; Smith’s Estate, 16 
Pa.Dist. 241. 


[a] Personal property.—Provisions 
in a will that the executors should 
manage a certain farm and apply the 
“revenues” arising therefrom to the 
support of an infant, the residue to 
be paid to the testator’s daughter, did 
not vest the personal property on 
such farm in either of the beneficia- 
ries. Beirne’s Ex’rs v. Von Ahlefeldt, 
11 S.E. 46, 33 W.Va. 663. 


59. See supra § 1863. 


60. Black v. Bailey, 218 S.W. 210, 
142 Ark. 201. 

61. In re Bloodgood, 
509. 

62. See supra § 1863. 

63. Estes v. Estes, (Tex.Commn. 
1 ree S.W. 709 [aft (Civ.App.) 255 
S.W. 649]. 

64. West v. Burke, 
21:9 ING We. 7s 

65. In re Leahy’s Estate, 196 N.Y. 
S. 762, 119 Misc. 556. 


172 N.Y.S. 


113 N.E. 561, 


66. See supra § 1824. 
67. See supra § 1869. 
68. U.S.—Webster v. Cooper, 14 


How. 488, 14 L.Ed. 510. i 
Ala.—Reynolds vy. Love, 68 So. 27, 
191 Ala. 218. 
Ky.—Bourbon Agr. Bank & Trust 
Co. v. Miller, 265 S.W. 790, 205 Ky. 
297. 
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beneficiary before the termination of the trust, the 
title to such trust fund, subject only to the contin- 
gencies provided by the terms of the gift, is vested 
in such beneficiary.*+* 
trustees is mandatory, title to the property vests in 
the beneficiaries.°®* 


If a power of sale given the 


[§ 1870] bb. Passive, Dry, or Naked Trust. In 
the case of a passive or dry trust,®° in addition to the 
equitable estate,®* in some jurisdictions the benefi- 
ciary has the legal estate,®® the trust being executed 
by the statute of uses or similar statutes.°® 
er jurisdictions the beneficiary has the equitable es- 
tate, with an equitable right to be put in actual pos- 
session and enjoyment of the corpus of the trust.7° 


In oth- 


Mass.—Daly v. Toohy, 181 N.B. 662, 
280 Mass. 51. 


N.H.—Hayes v. Taber, 41 N.H. 521. 


N.J.—Camden Safe Deposit & Trust 
Co. v. Guerin, 105 A. 189, 89 N.J.Eq. 
556 [mod 99 A. 105, 87 N.J.Eq. 72]. 


N.Y.—Jacoby v. Jacoby, 80 N.E. 
676, 188 N.Y. 124; Denison v. Denison, 
78 N.E. 162, 185 N.Y. 4388; Murray v. 
Miller, 70 N.E. 870, 178 N.Y. 316; In re 
McCahill, 162 N.Y.S. 996, 174 App.Div. 
620;, In re Wolf’s, Will,. 251..N.¥.S. 
552, 140 Misc. 595; In re Shrier’s Es- 
tate, 169, N.Y-S. 330, 103 Misc. 132: 


Estate, 6 Pa.Dist. 


Pa.—Keyser’s 
181, 19 Pa.Co. 364 


S.C.—Spann v. Carson, 116 S.E. 427, 
123 S.C. 871; Mims v. Macklin, 30 S. 
E. 585, 53 S.C. 6, 4 Prob.Rep.Ann. 89. 


Tenn.—Ellis v. Fisher, 3 Sneed 231. 

69. Ala.—Reynolds v. Love, 68 So. 
2757 LOt Alar 213: 

Md.—Henderson vy. Henderson, 1 A. 
72, 64 Md. 186. 


Mo.—Carter y. Long, 81 S.W. 162, 
181 Mo. 701. 


Bae Orage als v. Taber, 41 N.H. 
N.Y.—Jacoby v. Jacoby, 80 N.E. 


676, 188 N.Y. 124; Denison v. Deni- 
son, 78 N.E. 162, 185 N.Y. 438; Murray 
v. Miller, 70 N.E. 870, 178 N.Y. 316; 
In re Wolf’s Will, 251 N.Y.S. 552, 140 
Misc. 595. 


Pa.—In re Stille’s Hstate, 69 Pa. 
Super. 56; Ahl v. Liggett, 41 Pa.Co. 
588. 


S.C.—Spann v. Carson, 116 S.B. 427, 
123 S.C. ‘371; Mims v. Macklin, 30S. 
EB. 585, 53 S.C. 6, 4 Prob.Rep.Ann. 89. 
See Farr v. Gilreath, 23 S.C. 502 
(dictum). 


Eng.—Doe v. Collier, 
103 Reprint 1049. 


{a] In legal effect the devise was 
the same as if made directly to the 
beneficiary. Carter v. Long, 81 S.W. 
162, 181 Mo. 701. 


[b] Thus, where a will created a 
trust for the payment of income to 
certain beneficiaries for life, and on 
the death of any beneficiary in trust 
for his children and the issue of any 
deceased child who should be living 
at the time of his death, “his, her, or 
their executors, administrators, and 
assigns,” the corpus of the share of a 
life tenant, on his death, vested abso- 
lutely to his issue, as the trust was a 
dry or passive one, involving no ac- 
tive duties on the part of the trustee. 
Denison vy. Denison, 78 N.E. 162, 185 
N.Y. 438. 


70. Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


11 East 377, 
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[§ 1871] (b) Extent of Estate or Interest of Ces- 
tuis Que Trust or Beneficiaries’1—aa. In General. 
or interests under a testamentary 
trust are of the same kinds and subject to the same 
ineidents and consequences,*? and to the same con- 
struction,’® as legal estates, and therefore what has 
been said in treating of legal estates or interests‘* 
is equally applicable in dealing with the equitable 


Equitable estates 


71. Cross references: 
Conditions see supra § 1858. 
Property included see infra § 1875. 


Rights as to capital and income see in- 
fra §§ 1876-1903. 


Separation of interests see 
1860. 


Trust limitation on property as af- 
fecting estate or interest of third 
party see supra §§ 1523, 1542, 1562, 
1637. 


72. Suttle & Weaver Land & Im- 
provement Co. v. Barker, 60 So. 157, 
178 Ala. 366; Beidman v. Sparks, 47 
AS Sills 61 N.S e. 226 [afi 552A. 1132), 
64 N.J.Eq. 374]. 


73. Fairfax v. Brown, 60 Md. 50; 
Worrell v. Vinson, 50 N.C. 91. 


[a] In determining quality of 
beneficiary’s estate (1) the same rules 
of construction as to legal estates are 
equally applicable (Fairfax v. Brown, 
60 Md. 50), (2) except so far as the 
creation of the trust may throw light 
upon the intention of the testator 
(Fairfax v. Brown, supra). 


[b] imitations of executed trusts 
are construed like those of the legal 
estate. Worrell v. Vinson, 50 N.C. 
91. 

74. See supra §§ 1488-1750. 


75. In re Blake’s Hstate, 108 P. 
287, 157 Cal. 448; Lathrop v. Lathrop, 
18 N.Y.S. 651, 63 Hun 635; Putnam v. 
Lincoln Safe-Deposit Co., 69 N.Y.S. 
808, 34 Misc. 333 [aff 72 N.Y.S. 968, 
66 App.Div. 136]; Greene v. Wilbur, 3 
Abad wat SR, Lagow. 


[a] Presumption. — The testator 
will be presumed to intend that the 
beneficiaries take an equitable inter- 
est in the property of precisely the 
same extent as the legal interest ex- 
pressly vested in the trustee, where 
the testator has not pointed out the 
estate of the beneficiaries and noth- 
ing shows a contrary intention. An- 


infra § 


derson v. Lucas, 204 S.W. 989, 992, 
140 Tenn. 3386 [quot 2 Underhill 
Wills]. 


76. Ala.—Suttle & Weaver Land & 
Improvement Co. v. Barker, 60 So. 157, 
178 Ala. 366. 


Ark.—Black v. Bailey, 218 S.W. 210, 
142 Ark. 201. 


Cal.—In re Reith’s Estate, 77 P. 942, 
144 Cal. 314, 10 Prob. Rep. Ann. 206. 


Conn.—Korn y. Cutler, 26 Conn, 4. 


Ky.—Menefee v. Sleet, 195 S.W. 92, 
176 Ky. 126. 


Me.—Haley v. Palmer, 78 A. 368, 


107 Me. 311, 314 [quot Holcomb vy. 
Palmer, 75 A. 324, 106 Me. 17]; Buck 
v. Paine, 75 Me. 582. 


Md.—Fairfax v. Brown, 60 Md. 50. 


Mass.—Daly v. Gaskins, 133 N.E. 
886, 240 Mass. 260; Renwick v. Ma- 
comber, 114 N.E. 720, 225 Mass. 380; 
Daniels v. Eldredge, 125 Mass. 356; 
Gibbens v. Curtis, 8 Gray 392. 


Miss.—Lesche v. Cutrer, 99 So. 136, 
135 Miss. 469. 


Mo.—Huntington Real Estate Co. v. 


WILLS 


Megaree, 217 S.W. 301, 280 Mo. 41; 
Freeman v. Maxwell, 170 S.W. 1150, 
262 Mo. 13; Cornet v. Cornet, 154 S.W. 
121, 248 Mo. 184. 


N.Y.—Hart v. Shurtleff, 137 N.Y.S. 
249, 76 Mise. 615. 


N.C.—Hambright v. Carroll, 168 S. 
E. 817, 204 N.C. 496. 


Ohio.—Moton v. Dewell, 32 Ohio 
Cir.Ct. 35; Murray v. Murray, 5 Ohio 
Dec. (Reprint) 382, 5 Am.L.Rec. 266. 


Pa.—Kelly v. Pennsylvania R. Co., 
75 A. 734, 226 Pa. 540 


R.I.—Greene v. Wilbur, 3 A. 4, 15 
I Mind? OlaviGSitven El Ants ai apkyalan 4s. 


Tenn.—Winters v. March, 202 S.W. 
73, 139 Tenn. 496. 


Va.—Hawley v. 
560, 109 Va. 122. 


W.Va.—McCreery v. Johnston, 110 
S.H. 464, 90 W.Va. 80; Reid v. Stuart, 
3 W.Va. 338. 


Newfoundl.—Prowse v. Harvey, 7 
Newfoundl. 869. 


[a] Fee in remainder. —- Where 
realty is devised to one person, and 
at such person’s death to another, the 
latter takes the fee in remainder. 
Grizzle v. Wright, 232 P. 947, 105 Okl. 
294, 


[b] Interest held not fee.—fowler 
v. Mercer’s Ex’r, 185 S.W. 1117, 170 


Watkins, 63 S.E. 


Ky. 353; Briggs v. Caldwell, 84 <A. 
823, 236 Pa. 369. 
[c] unvalid exercise of power of 


appointment.—Where a trustee is giv- 
en a power of appointment, but pro- 
vision is made that in default of such 
appointment the property shall go to 
the testator’s children or their de- 
scendants if any are dead leaving de- 
scendants, where the power of ap- 
pointment is not validly exercised the 


fee passes to the children. In re 
Guiltinan’s Will, 204 N.Y.S. 662, 122 
Mise. 604. 

[d] No specific language authoriz- 


ing a disposal of property, by the 
devisee, is required to accompany the 
devise of the absolute right, title, and 
interest to authorize the devisee to 
dispose of it. Radford v. Fidelity & 
Columbia Trust Co., 215 S.W. 285, 185 
Kyw 458¢ 


[e] Statutory. rule (1) that in the 
avecnoe of a contrary purpose every 

state in land created by will without 
Sor ds of inheritance shall be deemed 
a fee simple applies as to the estate 
of the beneficiary of a trust. Buckner 
Ve Caml: 134 NURS W760. 8302 SLh.3'49 
Liberty Bank & art Cowes Bimbas, 
13 S.W.(2d) 1001, 227 Ky. 648; Brock 
v. Conkwright, 200 S.W. 962, 179 Ky. 


555; Jones v. Richmond, Tt. S.Hy. 950; 
EG61= SNi€14553. (2) Statutory rule 
generally see supra § 1512. 


[f] That income only is given is 
not significant in determining the 
question whether the beneficiary has 
an estate in fee for life. Greene vy. 
Wilbur, 3 A. 4, 15 R.L 251. But see 
Steinmetz’s Estate, 31 A. 1070, 168 
Pa. 171 (bequest of one third of the 
income does not give one third of the 
estate). 
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estate of the beneficiary. 
[§ 1872] bb. Active Trust. 


or interest, and if so, what estate or interest, is giy- 
en the cestui que trust depends on the will itself.7° 
Thus the will may create an equitable fee in land, 
subject to the trust,7® or a defeasible fee,7? or an 
equitable fee tail,7® or an absolute’? or defeasi- 


Whether any estate 


[g] Use of word “heirs” in a gift 
to beneficiaries of a trust indicates 
the testator’s intention that they 
should ittake an estate in fe. Greene 
v. Wilbur, 3 A. 4, 15) R.1. 2512 


{h] UWse of word “hbelong.’—(1) 
Under a codicil providing that execu- 
tors pay over to a trustee ‘‘the part 
or share which shall belong to my 
niece, A., under the terms and condi- 
tions of said last will and testament, 
as trustee.of said A., - togines 
vest said part or share of the said 
A. in Jand, retaining, however, suffi- 
cient of said part or share to put 
said land and the buildings thereon in 
good repair and improvement, 
and I hereby give to the said A. power 
to dispose of said land only by her last 
wili and testament,” the property 
went to A absolutely (Tucker vy, 
Tucker, 139 IN... 609, 308 “The sar 
(2) as the word “belong’’: was used 
in its ordinary meaning of ‘‘to be the 


property _of” (Tucker v.... Pucker 
Supra yas). Primary meaning of 
term “belong” see Belong 7 C.J. p 
1039 note 56. 

[i] Where testator’s intention 


that the beneficiary enjoy the.whole 
trust estate after her majority is not 
shown, a fee by implication is not 
taken. Delaney v. McGuire, 14 N.Y.S. 
809, 60 Hun 93. 


[ij] Beneficiaries as joint tenants 
im fee staple: Stuart v. Stuart, 18 W. 
a. 675. 


77. Ga—Phinizy vy. 
E. 896, 136 Ga. 520. 


Md.—Backus vy. The Presbyterian 
Association of Baltimore City, 25 A. 
856, 77 Md. 50. 


Mass.—Ames v. Ames, 138 N.E. 845, 
244 Mass. 381. 


Tenn.—Tramell v. Tramell, 32 S.W. 


Wallace, 71 S. 


(2a) 1025, 385 S.W.(2d) 574, 162 

Tenn. 1. 

Nee re Leach, [1912] 2 Ch. 
78. Paine v. Sackett, 61 A. 753, 

27 R.I. 300; Bailey v. Hawkins, 27 A. 


ae BORAT OOS) 18 kEve lee Bilas 


‘fal Equitable fee tail estate held 
noti created.—(1) In re Webber’s Will, 
84 N.W. 896, 108 Wis. 626. 
active duties are imposed on the trus- 
tees which are incapable of full execu- 
tion until the death of the last of 
heirs of body, and the interest of the 
beneficiaries is specifically limited to 
the net income, which is to be paid 
annually during their lives, and after 
the death of the last survivor the 
remainder estate is to be divided be- 
tween the heirs of their bodies, such 
testamentary disposition does not 
create an estate tail which can be 


broken by conveyance. Grossenbach- 
a v. Spring, 195 P. 884, 108 Kan. 
79. Conn.—Hartford-Attna Nat. 


Bank v. Weaver, 137 A. 388, 106 Conn. 


137; Chase vy. Benedict, 44 A. 507, 72 
Conn. 322; Hamilton v. Downs, 33 
Conn. 211. 


ig ee oe v. Braun, 263 I1l.App. 


For later cases, “developments and changes in the law see Annotations, same title and section number. 


\ 


ee 


(2) Where - 


§ 1872] 


ble®® interest in personalty, or a life estate only, for 
the life of the beneficiary*! or of another.8? In view 
of statutes expressly restricting joint tenancies to in- 
stances in which such tenancies are expressly pro- 
vided,®? where a testamentary trust is created for 
several beneficiaries but without express provision 


Mass.—New England Trust Co. v. 
Scheffy, 164 N.E. 464, 265 Mass. 515; 
Chauncey v. Salisbury, 63 N.E. 914, 
181 Mass. 516; Chauncey v. Francis, 
63 N.E. 913, 181 Mass. 513. 


Mo.—Niedringhaus v. William F. 
Niedringhaus Inv. Co., 46 S.W.(2d) 
828, 329 Mo. 84; Guy v. Mayes, 138 S. 
W. 510, 235 Mo. 390. 


N.H.—Clyde v. Lake, 100 A. 552, 78 
N.H. 322; Sawyer y. Banfield, 55 N.H. 
149. 


N.J.—Hassenpflug v. Paterson Nat. 
Bank of Paterson, 143 A. 547, 103 N. 
J.Eq. 421 [aff 147 A. 909, 105 N.J.Eq. 
251]; Lippincott v. Stottsenburg, 20 
PAE 360) 547. NE deeds. 2. 


N.Y.—Bloodgood v. Lewis, 102 N.E. 
610, 209 N.Y. 95 [rearg den 103 N.E. 
1121, 209 N.Y. 566]; Williams v. Boul, 
92, N.Y.S. 177,. 101 App. Div. 593; Wy- 
song v. Marshall, 58 N.Y:S. 877%, 41 
App.Diyv. 429 [rev on other grounds 
59 N.E. 293, 165 N.Y. 472]; Karstens 
v. Karstens, 51 N.Y.S.-795, 29 App.Div. 
229 [aff 45 N.Y.S. 966, 20 Misc. 247, 
29 App.Div. 229]; Fox v. Carr, 16 Hun 
566. 


N.C.—Holt v. Holt, 18 S.E. 967, 114 
N.C. 241: 


Pa.—In re Long’s Estate, 113 A. 
675, 270 Pa. 480; In re Cassidy’s Es- 
tate; 73 A’.204, 224°Pa. 199; Boies’ 
HWstate, 35 A. 724, 177 Pa. 190. 


R.I.—Nye v. Koehne, 47 A. 215, 22 
Rel. L18e 


“ERCP might ee v. Chick, 31 S.C.Ea. 


Tenn.—Winters v. March, 202 S.W. 
73, 139 Tenn. 496. 


Eng.—Chia Kwee Eng vy. Chia Poh 
Choon, [1923] A.C. 424. 


Ont.—Becher v. Miller, 25 Grant Ch. 
528. 

[a] Appointment of trustee to care 
for estate for beneficiary may leave 
an absolute estate in the beneficiary. 
Webster’s Trustee v. Webster, 21 S. 
IW. “332, 93° Ky. 632,15 Ky.L. 97 ‘Laff 
22 S.Wi59201- 


[b] Bequest otherwise absolute 
may be cut down (1) by a valid trust 
provision. In re Baker, 154 N.Y.S. 
695, 168 App.Div. 712, 16 Mills Surr. 
TAO the dio Be wd OD 3, ie eIN.v. O09 
(rev 151 N.Y.S. 954, 88 Misc. 341, 13 
Mills Surr. 280)]. (2) However, the 
testator’s statement that the legatee 
shall receive income for life is in- 
sufficient to reduce an absolute be- 
quest to a life interest. In re Kling’s 
Estate, 86 Pa.Super. 312. 


[ec] Devise withholding corpus of 
estate from the devisee during his 
lifetime may nevertheless be con- 
strued as giving a complete title. 
Hartford-4tna Nat. Bank v. Weaver, 
nAg7 Acwoss, 106. Conn. 137. 


[dad] Intention necessary.—After 
using words sufficient to vest an ab- 
solute interest in the principal of a 
trust fund, the testator must indicate 
a fairly clear intention to take away 
the estate previously given, before a 
divestiture will be held. In re Long’s 
Estate, 113 A. 675, 270 Pa. 480. 


[e] Interest held not absolute.— 
Keys v. Wohlgemuth, 146 IllApp. 74 
{mod on other grounds 88 N.E. 1041, 
240 Ill. 586]. 


[69 C. J.—49] 


WILLS 


eficiaries are set 
common.®® The 


[f] Rules relating to power of dis- 
position at death following life es- 
tate (1) as giving the whole estate at 
once to the beneficiaries apply in the 
case ef the beneficiaries of a testa- 
mentary trust. Re Helliwell, 16 Ont. 
W.N. 113. (2) Rules as to power of 
disposition at death following life 
estate as affecting beneficiaries’ es- 
tates see supra § 1633. 


80. Md.—Backus vy. The Presby- 
terian Association of Baltimore City, 
25 A. 856, 77 Md. 50. 


Miss.—Sullivan vy. Geisenberger, 70 
So. 887, 110 Miss. 775. 


Ohio.—Tax Commission of Ohio v. 
Commerce Guardian Trust & Savings 
Bank, 157 N.E. 423, 24 Ohio App. 331; 
Babcock v. Monypeny, 34 Ohio Cir.Ct. 
434 [aff 99 N.E. 1120, 86 Ohio St. 308, 
and 99 N.E. 1121, 86 Ohio St. 365]. 


Pa.—Still v. Spear, 45 Pa. 168. 


Tenn.—Tramell v. Tramell, 32 S.W. 
428) 1025, 35 S.W.(2d) 574, 162 Tenn. 


81. Ala.—Gunter v. Townsend, 79 
So. 644, 202 Ala, 160; McCroan. v. 
Pope, 17 Ala. 612. 


Conn.—Easterly v. Keney, 36 Conn. 
18; Farmers’, ete. Sav. Bank v. 
Brewer, 27 Conn. 600. 


Del.—Doe ex dem. Patton v. Roe, 40 
A. 1106, 15 Del. 232. : 


Ga.— Watts v. Boothe, 96 S.E. 863, 
148 Ga. 376. 


Hawaii.—In re Isenberg’s Estate, 
28 Hawaii 590. 


Ill.—Harvey v. Ballard, 96 N.E. 558, 
252 Ill. 57; Flanner vy. Fellows, 68 
N.E. 1057, 206 Ill. 136. 


Ind.—Copeland v. Bruning, 87 N.E. 
1000, 88 N.E. 877, 44 Ind.App. 405. 


Iowa.—Van Pappelendam v. Thom- 
as, 137 N.W. 952, 157 Iowa 358. 


Ky.—Warren v. Fidelity Trust Co., 
131 S.W. 1052, 141 Ky. 13; Johnson’s 
Trustee v. Johnson, \79 S.W. 2938, 25 
Ky... 2119; Jackson v. Jackson, 58 
S.W. 423, 597, 22 Ky.L. 536; Pfingst 
v. Dolfinger, 20 S.W. 534, 14 Ky.L. 489. 


Md.—Abell v. Abell, 23 A. 71, 25 A. 
389, 75 Md. 44; Henderson vy. Hender- 
son, 1 A. 72, 64 Md. 185; Shreve v. 
Shreve, 43 Md. 382. 


Mass.—Daly v. Toohy, 181 N.E. 662, 
280 Mass. 51; Williams v. Taylor, 177 
N.E. 553, 276 Mass. 349; Small v. Bel- 
lamy, 143 N.E. 831, 249 Mass. 244: 
Caven v. Woodbury, 133 N.E. 95, 240 
Mass. 125; Springfield Safe Deposit & 
Trust Co. v. Dwelly, 106 N.E. 554, 219 
Mass. 65; Worcester Trust Co. v. 
Turner, 96 N.E. 132, 210 Mass. 115; 
Peabody v. Tyszkiewicz, 77 N.E. 839, 
191 Mass. 317; Hayward v. Rowe, (6 
N.E. 286, 190 Mass. 1; Sise v. Wil- 
lard, 41 N.E. 116, 164 Mass. 48; Rich 
v. Rogers, 14 Gray 174. 


Mo.—Matthews v. Van Cleve, 221 S. 
W. 34, 282 Mo. 19. 


N.J.—Akers’ Ex’rs y. Akers, 23 N. 
J.Eq. 26. 


N.Y.—Vanderpoel v. Loew, 19 N.E. 
481, 112 N.Y. 167; Bishop v. Bishop, 
245 N.Y.S. 213, 230 App.Div. 439 [mod 
on other grounds 177 N.E. 302, 257 
N.Y. 40, 80 A.L.R. 1198, settlement of 
remittitur ordered 179 N.E. 391, 258 
N.Y. -216,.80 AVD.R: 1198]; In re Mel- 
lows’ Will, 200 N.Y.S. 524, 206 App. 
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for an equitable joint tenancy, such beneficiaries do 
not take as joint tenants. 
statutes, a gift to several beneficiaries does not make. 
them joint tenants.6° Where trusts for different ben- 


So, also, aside from such 


up, beneficiaries take as tenants in 
estate or interest may be vested** 


Div. 158 [aff sub nom. In re Smith, 
143 N.E. 743, 237 N.Y. 562]; Delaney 
v. McGuire, 14 N.Y.S. 809, 60 Hun 93; 
Columbia Trust Co. v. Wainwright, 
166 NiYtS. 5235" Kink y.c Wink, E2eNe 
ie S26" Parke soo INGOs 55 2c So am ee 


N.C.—Hollowell v. Manley, 102 S.E. 
386, 179 N.C. 262. 


Ohio.—Gilpin v. Williams, 17 Uhio 
St. 396. 


Pa.—In re Nixon’s Estate, 159 A. 
442, 306 Pa. 261; In re McKinney’s 
Estate, 103 A. 590, 260 Pa. 123; Wol- 
finger v. Fell, 45 A. 492, 195 Pa. 12; 
In re Lejee’s Hstate, 37 A. 554, 181 
Pa. 416; Myers’ Appeal, 49 Pa.St. 111; 
In re Nixon’s Estate, 101 Pa.Super. 
1027 In re Lewis’ Estate, 66 Pa.Super. 


R.I.—Bucklin y. Creighton, 
221,718) Ral: 325: 


N.B.—Simpson y. Johnston, 2 N.B. 
Eq. 333. 


{a] Thus, where the testator be- 
queathed to his wife his real and per- 
sonal property, and to his daughter, 
at the death of his wife, property giv- 
en to the wife, the wife took a life 
estate in the property. Grizzle v. 
Wright, 232 P. 947, 105 Okl. 294. 


[b] Income.—The beneficiary may 
be given a life estate in the income 
only. Chauncey v. Salisbury, 63 N.E. 
914, 181 Mass. 516. 


[c] Rule that devise in trust for 
use of one for life and then over to 
his children in fee creates but a life 
estate for first taker is not changea by 
a provision that, if he dies without 
issue surviving him, the estate is to 
vest in other relatives of the testator. 
ip ca les Estate, 117 A. 77, 273 

a. : 


{d] Time of accrual.—The interest 
of a life beneficiary in a trust estate 
created by will accrues on the death 
of the testator. Matter of White, 1Ui 
a 793, 208 N.Y. 64, 46 L.R.A.N.S. 


82. Hawaii.Thurston y. Allen, 8 
Hawaii 392. 


sete ne v. Smith, 5 Cush. 


27 A. 


N.J.—Endicott v. Endicott, 3 A. 157, 
41 N.J.Eq. 93. 


N.Y.—Montanye v. Montanvye, 51 
N.Y.S. 538, 29 App.Div. 377; Colum- 
bia Trust Co. v. Wainwright, 166 N.Y. 
Saib2se 


R.I.—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441. 


83. See Joint Tenancies § 3. 


84. Jenifer v. Trustees of Rie- 
man’s Hstate, 153 A. 68, 415, 160 Md. 
368. 


@5. Forbes v. Brigham, 122 N.E. 


396, 232° Mass. 177. 


86. Boynton v. Lahens, 143 N.Y.S. 
499, 81 Misc. 352, 10 Mills Surr. 366; 
Belote v. White, 2 Head (Tenn.) 703. 


87. U.S.—Canfield v. Canfield, 118 
HOT 55 7 OCA. 169. 


Conn.—Farnam v. Farnam, 77 A. 70, 
83 Conn. 369; Easterly v. Keney, 36 
Conn. 18; Farmers’, etc. Sav. Bank 
v. Brewer, 27 Conn. 600; Lyman vy. 
Parsons, 26 Conn. 498. 


Hawaii.—lIn re Isenberg’s Estate, £& 


. 
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or contingent.*® 


take no estate or interest at all.’® 
que trust’s interest may be left in the discretion of 
the trustee,2° in which case the cestui que trust has 


no estate.?+ 
Transfer of estate or interest. 


Hawaii 590. 


Tll.—O’Hare v. Johnston, 113 N.E. 
127, 273 Ill. 458 [rev 194 Ill.App. 153]; 
ae v. Hamill, 112 N.E. 375, 273 Ill. 
132. 


Md,—Marshall y. Baltimore Safe 
Deposit, ete., Co., 60 A. 476, 101 Md. 
aI 


133 N.E. 
Vouk roc= 


Mass.—Daly v. Gaskins, 
886, 240 Mass. 260; Proctor 
tor, 6 N.E. 849, 141 Mass. 165. 


Minn.—Melby v. Nelson, 211 N.W. 
£65, 169 Minn. 273. 


Mo.—Lich v. Lich, 138 S.W. 558, 158 
Mo.App. 400. 


N.Y.—Matter of Molouennes: To aN 
Y.S. 598, 67 App.Div. 148; Karstens v. 
Karstens, uh GNSS 795, 29 App.Div. 
229 [aff 45 N.Y.S. 966, 29 App.Div. 
229, 20 Mise. 247]; Wright v. Mer- 
cein, 69 N.Y.S. 936, 34 Misc. 414. 


N.C.—In re Baugham’s Hstate, 90 
S.E..203, 172 N.C. 170. 


Pa.—McAleer’s Est., 

Vt.—In re Mansur’s Will, 
297, 98 Vt. 2:96. 

Wis.—Patton v. Ludington, 79 N. 
W. 10738, 103 Wis. 629, 74 Am.S.R. 910. 


[a] Absolute gift of all income of 
a trust estate indicates an intention 
of the testator that the title shall vest 
in the beneficiaries at once on his 


16 Pa.Co. 450. 
127 A. 


death. Defrees vy. Brydon, 114 N.E. 
336, 275 Ill. 530. 
[b] Immediately on testator’s 


death.—A legacy for “the sum of $4,- 
000 to [W.] in trust for her children 
born by her to my son” vests in the 
beneficiary immediately on the testa- 
tor’s death subject to open to let in 
after-born. In re Watson’s Estate, 
42 A.\5,- 1895Pa, 150. 


[c] Postponement of possession of 
corpus of trust estate, the income of 
which was given immediately to the 
beneficiaries, does not, of itself, indi- 
eate an intention to postpone the 
vesting of the estate in the benefi- 
ciaries. Marshall v. Baltimore Safe 
Deposit, ete., Co., 60 A. 476, 101 Md. 
ile Jastram v. McAuslan, 58 IN, 952, 26 
Rel 320, 9 Prob.Rep.Ann. 441, 


[d] Where property is devised to 
trustees for use and benefit of tes- 
tator’s children (1) it is a circum- 
stance favorable to the immediate 
vesting of the title in the beneficia- 
ries (Wohlgemuth y. Des Moines 
Nat. Bank, 192 N.W. 248, 199 Iowa 
649), (2) but this circumstance must 
give way to the clearly expressed 
contrary intention of the testator 
(Wohlgemuth vy. Des Moines Nat. 
Bank, supra). 


88. Reed’s Estate, 10 Pa.Dist. 162. 


[a] Prohibition of alienation indi- 
cates the testator’s intention that the 
estate of the beneficiary shall be con- 


tingent. Wohlgemuth y. Des Moines 
a Bank, 192 N.W. 248, 199 Iowa 
8g9. Fla—Rowland v. Miller, 88 


So. 263, 81 Fla. 408. 


Il].— Abend v. McKendree College 
Endowment Fund Commissioners, 50 
oH 1052, 174 Ill. 96 [aff 74 Ill.App. 


However, the beneficiary may 


In the absence of 
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a restriction to the contrary, the holder of the bene- 
ficial interest in a trust may dispose of it by will.°* 
Likewise, in the absence of a restriction to the con- 
trary,®® the beneficiary may alienate his interest.°* 


[SmLSSil ees Passive, Dry, or Naked Trust. In 


wa.—Funk v. 213 N.W. 


608. 204 Iowa 314. 


N.H.—Abbott v. Abbott, 81 A. 699, 
76 N.H. 225. 


Pa.—In re McIntosh, 16 Pa.Dist. 
494, 34 Pa.Co. 497. | 


[a] Contingency not happening.— 
Under the provisions of a will be- 
queathing a fund to executors as trus- 
tees in trust, ete., the trustees take 
the legal title to such fund from the 
trust imposed, and, if the contingency 
on which the cestui que trust is to 
receive the fund does not happen, he 
takes no estate or interest therein. 
Abend v. McKendree College Endow- 
ment Fund Commissioners, 74 Ill.App. 
654 [aff 50 N.E. 1052, 174 Ill. 96]. 


[b] Spendthrift trust.—Where 
property has been bequeathed or de- 
vised to a trustee on a spendthrift 
trust, the beneficiary has nothing un- 
til and except as he receives, and 
all of the property until actually re- 
ceived by him remains the estate of 
the first testator, although the bene- 
ficiary may be the donee of a power of 
appointment, and may exercise it. 
Pearce v. Lederer, 262 F. 993 [aff 266 
EF. 497). 


90. Rackemann v. Wood, 89 N.E. 
LOS 203 > Massue 0 Portsmouth Vv. 
Shackford, 46. N.H. "423; In re Baed- 
er’s Estate, 42 A. 1104, 190 Pa. 614; 
In re Handy’s Estate, 37) A. 854, 182 
Pa. 68; Freedley’s Appeal, 60 Pa. 344. 


ay a8 we ecustmnes Hee to give dis- 
on.—Cassidy v nton, 9 N.E. 
129, 44 Ohio St. 530. z y 


91. Ky.—Louisville Tobacco Ware- 
house Co. v. Thompson, 189 S.W. 245, 


172 Ky. 350; Whit 
Bush 661, ite v. Thomas, 8 


Mass.—Rackemann vy. Wood, 89 N. 
BE. 10, 203 Mass. 501. 


N.H.—Portsmouth y. Shackford, 46 
N.H. 423. 


Pa.—In re Baeder’s Estate, 42 <A. 
1104, 190 Pa. 614; In re Handy’s Es- 
tate, 37 A. 854, 182 Pa. 68. 


R.I.—Stone v. Westcott, 29 A. 838, 
13) Rta 685; 


Grulke, 


Tenn. pe ais v. Fulghum, 3 Tenn. 
Chielgs 
92. Ce eetae v. Farnam, 77 


A. 70, 83 Conn. 369; Chase v. Benedict, 
44 A. 507, 72 Conn. 322. 


Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 


PL Reais Bek v. Braun, 263 I1l.App. 


Me.—Buck y. Paine, 75 Me. 582. 


Mass.—Ames v. Ames, 138 N.H. 845, 
244 Mass. 381. 


Mo.—Freeman v. Maxwell, 170 S.W. 
1150, 262 Mo. 13. 


Pa.—In re McKinstry’s Estate, 145 
A. 806, 296 Pa. 185. 


[a] Where there is implied power 
to consume, there follows the right to 
dispose of the property by will. In 
ao Ey wanes s Estate, 145 A. 806, 296 

a. ‘ 


Generally see Trusts §§ 303-306. 
Equitable estate of beneficiary as 


the case of a passive, dry, or naked trust,?® where 


devisable see supra § 108 in 68 C.J. 


93. Endicott v. University of Vir- 
ginia, 65 N.E. 37, 182 Mass. 156; Mar- 
tin’s Estate, 18 Pa.Dist. 667. 


[a] Thus a direction that, if a 
homestead passed to a nephew, the 
trustee pay the income of a specified 
sum to the nephew for life, did not » 
prevent the nephew from_ selling 
homestead. In re Kenny’s Will, 220 
N.Y.S. 188, 128 Misc. 553. 


[b] Where trust is limited to sup- 
port and maintenance of beneficiary, 
an implied limitation on the power of 
alienation arises. Gray v. Ward 
(Tenn.Ch.A.) 52 S.W, 1028. 


[c] Where power of alienation is 
suspended by reason of the fact that 
no persons are in being who are capa- 
ble of conveying the fee in posses- 
sion, a default judgment in partition 
will not defeat the trust. Smith v. 
Secor, 52 N.E. 179, 157 N.Y. 402. 


[d] Where trustee is given discre- 
tion as to payment of income, the 
beneficiary has no alienable interest 
therein. Perabo vy. Gallagher, 135 N. 
E. 113, 241 Mass. 207. 


[e] If only power of disposition is 
in trustee, the beneficiary has no 
alienable interest. Matthews  v. 


Van Cleve, 221 S.W. 34, 282 Mo. 19; 
Gibson v. Gibson, 219 S.W. 561, 280 
Mo. 519. 


94. Conn.—Farnam v. Farnam, 
A. 70, 83 Conn. 369. 


Hawaii.—In re Isenberg’s Estate, 28 
Hawaii 590. 


Ky.—Menefee v. Sleet, 195 S.W. 92, 
176 Ky. 126; Kean’s Guardian v. 
Kean, 18 S.W. 1032, 19 S.W. 184, 13 
Ky.L. 956. 


Me.—Buck v. Paine, 75 Me. 582. 


Mass.—Perabo v. Gallagher, 135 N. 
BE. 113, 241 Mass. 207; Endicott v. 
University of Virginia, 65 N.B. 37, 182 
Mass. 156. 


Minn.—Melby v. 
465, 169 Minn. 278. 

Pa.—Martin’s Estate, 
667. 


R.I—Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441. 


{a] Trustees’ discretionary power 
to make payments at times and in 
sums they may deem judicious does 
not make the interests of beneficiaries 
inalienable. Endicott v. University 
of Virginia, 65 N.E. 37, 182 Mass. 156. 


[b] Rule applied.—(1) The bene- 
ficiary may convey (Endicott v. Uni- 
versity of Virginia, 65 N.E. 37, 182 
Mass. 156; Freeman v. Maxwell, 170 
S.W. 1150, 262 Mo. 13) (2) or assign 
(Martin’s Estate, 18 Pa.Dist. 667; 
Jastram v. McAuslan, 58 A. 952, 26 
R.I. 320, 9 Prob.Rep.Ann. 441) his in- 
terest. (3) However, the right of as- 
signment applies only to income ac- 
cruing and distributed during the 
life of the beneficiary (Cary v. Talbot, 
115 A. 166, 120 Me. 427), (4) and not 
to income accruing and distributed 
after the death of the beneficiary 
(Cary v. Talbot, supra). 


Beneficiary’s right er Meveapes par- 
tition see Partition § 2 


95. See supra § ee 


LE 


Nelson, 211 N.W. 


18 . Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1873-1875] 


the trust has been executed by the statute of uses or 
similar statutes,®® the beneficiary may acquire a le- 
gal estate in fee simple®’ or a legal life estate.°8 


[§ 1874] (c) Rights and Remedies of Creditors 
Income directed to be paid 
the beneficiary of a testamentary trust free from in- 
terference or control of such beneficiary’s creditors 
eannot be made the subject of a lien by such ered- 
In the case of a spendthrift trust, where 


of Cestui Que Trust. 


itors.?° 

96. See supra § 1864. 

97. Rankin v. Rankin, 12 S.W.(2d) 
319, 227 Ky. 169; Ahl v. Liggett, 41 
Pa.Co. 588. 


[a] © Mere interposition of dry trus- 
tee does not permit the testator to 
give an equitable beneficial estate in 
fee simple to beneficiaries with all the 
incidents of ownership except liabil- 
ane for debts. Keyser’s Appeal, 57 Pa. 


98. Webster v. Cooper, 14 How. (U. 
S.) 488, 14 L.Ed. 510. 


99. Perabo v. Gallagher, 135 N.E. 
113, 241 Mass. 207. 


1. See supra §§ 1825, 1826. 


2. Matthews v. Van Cleve, 221 S. 
W. 34, 282 Mo. 19. 
General rule aS to spendthrift 


trusts see Trusts § 308. 


3. Capital and income see infra §§ 
1876-1903. 


Property included in charitable 
trust see Charities § 65. 
4 Moore v. McFall, 183 I11.App. 


628 [aff 105 N.E. 723, 263 Ill. 596, Ann. 
Cas.1915C 364]; Brady v. Brady, 28 
A. 515, 78 Md. 461. 


fa] Ground rents may be the sub- 
ject of a testamentary trust. Brady 
v. Brady, 28 A. 515, 78 Md. 461. 


5. Minor y. Ferris, 22 Conn. 371; 
Howe v. Howe, 38 N.E. 1083, 152 Il. 
252; Moore v. McFall, 183 Iill.App. 
628 [aff 105 N.H. 723, 263 Ill. 596, Ann. 
Cas.1915C 364]; Parker v. Isigi, 138 
Mass. 416. 

6 Ark.—Phillips v. Phillips, 
S.W. 52, 143 Ark. 240. 


Conn.—Minor v. Ferris, 
Biidle 


Del.—Shriver v. Danby, 106 A. 122, 
12 Del.Ch. 84. 


Ill. Howe v. Howe, 38 N.E. 1083, 
152 Ill. 252; Moore v. McFall, 183 
Tll.App. 628 [aff 105 N.E. 723, 263 I11. 
596, Ann.Cas.1915C 364]. 

Me.—Jackson v. Thompson, 
459, 84 Me. 44. 

Mass.—Holbrook v. Stoddard, 186 N. 


E. 565; Thissell v. Schillinger, 71 
N.E. 300, 186 Mass. 180, 9 Prob.Rep. 
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22 Conn. 


24 A. 


Ann. 290; Iasigi v. Iasigi, 36 N.E. 
579, 161 Mass. 75; Fiske v. Banfield, 
29 Nin. 686, looaMass., 394; Fay .Vv. 


Fay, 1 Cush. 93; Braman v. Stiles, 2 
Pick. 460, 13 Am.D. 445. 


N.Y.—Meldon v. Devlin, 53 N.Y.S. 
172, 31 App.Div. 146 [aff 60 N.E. 1116, 
167 N.Y. 573]; De Witt v. Cooper, 18 
Hun 67; Genet v. Beekman, 27 Barb. 
371 [aff 26 N.Y. 35]; In re Winburn’s 
Will, 249 N.Y.S. 758, 140 Misc. 18; In 
re Vanderbilt’s Estate, 229 N.Y.S. 631, 
132 Misc. 150; Thomas v. Thomas, 
89 N.Y.S. 495, 43 Misc. 541; Russell 
vy. Hilton, 76 N.Y.S. 233, 37 Misc. 642 
[mod on other grounds 80 N.Y.S. 233, 
80 App.Div. 178 (aff 67 N.E. 1089, 175 


N.Y. 525; rearg den 68 N.E. 1124, 176 
N.Y. 560)]; Alvord v. Sherwood, 47 
N.Y.S. 749, 21 Mise. 354; Finch v. 


Wilkes, 41 N.Y.S. 227, 17 Misc. 428. 


Ohio.—Rote v. Warner, 17 Ohio Cir. 
Ct. 342, 9 Ohio Cir.Dec. 536. 


WILLS 


Trust.* 


Pa.—In re Lejee’s Estate, 37 A. 554, 
181 Pa. 416; Anton v. Secrist, 54 Pa. 
Super. 337. 


te teccar v. Brown, 12 RI. 


Tex.—Sims v. McMullan, (Civ.App.) 
22 S.W.(2d) 313 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141]. 


Wis.—In re Ruggles’ Will, 119 N. 
W. 97, 137 Wis. 4389; Lawrence v. 
Barber, 93 N.W. 30, 116 Wis. 294. 


[a] Im case of doubt, whether it 
was not the testator’s purpose to give 
land devised in subsequent items of 
the will to each of three daughters 
free from trust fetters which he at- 
tempted to impose on their rights to 
other property under prior items of 
the will, such doubt should be resolv- 
ed in favor of first takers, daughters 
and heirs of the testator. Anderson 
v. Lucas, 204 S.W. 989, 140 Tenn. 336. 


[b] Particular wills construed.— 
(1) Entire estate held intended as 
trust property. Ryder v. Lyon, 82 A. 
573, 85 Conn. 245; Prince v. Barrow, 
48 S.E. 412, 120 Ga. 810, 9 Prob.Rep. 
Ann. 611; Moore v. McFall, 183 Ill. 
App. 628 [aff 105 N.E. 723, 263 II. 
596, Ann.Cas.1915C 364]; Kingsbury 
v. Gould, 9 Mete. (Mass.) 282; Bra- 
man v. Stiles, 2 Pick. (Mass.) 460, 13 


Am.D. 445; Vrooman v. Virgil, 88 A. 
372, 81 N.J.Eq. 301; White v. Gil- 
christ, 211 N.Y.S. 746, 214 App.Div. 


153; Finch v. Wilkes, 41 N.Y.S. 227, 
17 Misc. 428. (2) Thus a reference to 
funds of the estate means both realty 
and personalty. Young v. Du Bois, 
113 N.Y.S. 456, 60 Mise. 381 [aff 115 
N.Y.S. 1150, 130 App.Div. 902 (aff 91 
N.E. 1122, 197 N.Y. 545)]; Sims v. 
McMullan, (Tex.Civ.App.) 22 S.W.(2da) 
313 [rev on other grounds (Commn. 
App.) 37 SoW:(2d) 141}: (3) So, 
where the trust is of one half of the 
estate, the provision refers to the 
distributive estate prior to payment 
of debts and charges. In re Edwards’ 
Estate, 197 N.Y.S. 891, 119 Misc. 659. 
(4) Property left the testator by an- 
other may be included. Clement y. 
Whittaker, 225 F. 211 [aff 231 F. 940, 
146 C.C.A. 136]; Rawle’s Appeal, 106 
Pa. 193. (5) Thus the words “all the 
rest, residue and remainder of my 
estate,” in a residuary clause, include 
any interest the testator had under 
the will of his predeceased brother 
(Clement vy. Whittaker, supra), (6) 
and terms such as “invest,” “inter- 
est,” “income,” and ‘principal sum” 
do not qualify the nature of the es- 
tate devised to trustees, being merely 
an expression of the trustee’s duties 
(Clement v. Whittaker, supra). (7) 
So property which the testator may 
be entitled to under the will of anoth- 
er may be included in the trust. 
Bigelow v. Percival, 148 N.Y.S. 242, 
162 App.Div. 831, 13 Mills Surr. 153. 
(8) Property acquired by a benefici- 
ary by other provisions of the will is 
included in the trust. Chew v. Jones, 
102 Sim. 624; 150) Ga: 535) Barrett: v. 
Percival, 246,S.W. 143, 197 Ky. 88; 
Fiske v. Banfield, 29 N.E. 636, 155 
Mass. 394; In re Giegerich’s Estate, 
238 N.Y.S. 164, 1385 Misc. 600; Bujac’s 
Appeal, 76 Pa. 27; Anton v. Secrist, 
54 Pa.Super. 337; Johnston v. Reyes, 
(Tex.Civ.App.) 183 S.W. 7. (9) How- 
ever, property acquired by the ben- 
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the testator’s intention that the devise or bequest 
shall not be subject to claims of creditors of the ben- 
eficiary, creditors cannot reach such interest.? 


[§ 1875] j. Property Devised or Bequeathed in 
What property is included in a testamen- 
tary trust depends on the provisions of the partic- 
ular will, and ordinarily is a question of construc- 
tion® to ascertain the intention of the testator,® in 
order to determine which every other part of the will 


eficiary from others as a gift is not 
trust property. White v. O’Bryan, 251 
S.W..785, 148 Tenn. 18. (10) A will 
construed, and held, that a provision 
that a daughter’s share be held in 
trust applied only to her share of the 
testator’s reSiduary estate, and not 
to her share of $10,000 bequeathed to 
the testator’s wife for life, and then 
to his children. In re Livezey’s HEs- 
tate, 91 A.° 243, 245 Pa. 230. (11) On 
the other hand, where the testatrix 
gave only small amounts to most of 
her children, and most of her proper- 
ty, including the business which a son 
had successfully managed for her, to 
such son, named the son executor and 
trustee, and directed that he pay her 
husband a_ stipulated sum monthly 
during his lifetime, the property giv- 
en to such son only, and not the en- 
tire estate, was burdened with such 
spendthrift trust. Phillips v. Phil- 
lips, 220 S.W. 52, 143 Ark. 240. (12) 
Where survivors are to acquire shares 
of deceased children in trust proper- 
ty, such shares are not subject, to the 
trust. Mayhew v. Davidson, 62 N.C. 
47. (13) Trust of so much of the es- 
tate as had been previously bequeath- 
ed, conveyed, and revised to a named 
beneficiary includes property acquir- 
ed by the trustee by investment of 
funds. Alvord v. Sherwood, 47 N.Y. 
S. 749, 21 Misc. 354; Teel v. Hilton, 42 
A. 1111, 21 -R.T. 227. (14) A provision 
of a will for a trust as to “all the 
property coming under my said will 
to” the testator’s sons is applicable to 
everything that comes to either of the 
legatees under the will, either di- 
rectly or as a contingent remainder 
after the death of other beneficiaries. 
Shaw v. Eckley, 47 N.E. 609, 169 Mass. 
119. (15) Personal property held in- 
tended to be used as a trust fund. 
Minor v. Ferris, 22 Conn. 371; Morse 
v. Morrell, 19 A. 97, 82 Me. 80. (16) 
Tangible property only is included in 
a trust in which the testatrix gave, 
devised, and bequeathed “all the rest, 
residue and remainder” of personal- 
ty.: In re Gurlitz, 172) NeY.S. 52355105 
Misc. 30 [mod on other grounds sub 
nom. In re Lynde’s Estate, 175 N.Y. 
S. 289 (aff 179 N.Y.S. 933, 190 App. 
Div. 907)]. (17) A direction to trus- 
tees in their discretion to hold “se- 
curities” in trust refers not only to 
bonds, but also to shares of stock 
(In re Vanderbilt’s Estate, 229 N.Y.S. 
631, 132 Misc. 150), (18) the term “se- 
curities” being used in the vocabulary 
of ordinary life, and not in any tech- 
nical or narrow sense (In re Vander- 
bilt’s Estate, supra). (19) “Securi- 
ties’ defined generally see 56 C.J. p 
1278. (20) Where the will so pro- 
vides, advancements may be a part 
of the trust property. In re Ruggles’ 
Will, 119 N.W. 97, 137 Wis. 439. (21) 
Where the testatrix had possession 
of stock certificates issued in the 
name of others, the certificates form- 
ed a part of the trust estate, but not 
the Shares of stock. Fall River Nat. 
Bank v. Estes, 181 N.E. 242, 279 Mass. 
380. (22) Hence a provision that 
stock be held in trust for a beneficiary 
does not refer to stock, certificates 
of which the testatrix had retained 
although issued in the name of the 
beneficiary. Fall River Nat. Bank vy. 
Estes, supra. (23) A will directing 
the executors to divide the estate in 
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bearing on the subject and the situation and circum- 
stances of the testator is to be considered.? 
wise, whether or not the trust applies to property 
acquired by the testator after the execution of the 
will depends on the construetion of the will.® 
over, it is a question of construction whether prop- 
erty or a fund given by a codicil is included in a 
trust declared by the original will;°® 
hand, whether property devised or bequeathed by a 


ten equal parts was held to contem- 
plate that the testator’s stocks should 
continue to be part of trusts creat- 
ed. In re Winburn’s Will, 249 N.Y.S. 
758, 140 Misc. 18. (24) Under a pro- 
vision that the trustees retain corpo- 
rate stock held by the testatrix at the 
time of her death, where such stock 
has been exchanged for stock in a 
holding company, the latter stock is 
not within the provision of the will. 
Hewitt v. Hewitt, 166 A. 528, 113 N. 
J.Eq. 299. (25) Personalty held left 
free of trust. In re Howard, 159 A. 
148, 52 R.I. 170. (26) Shares of stock 
held not intended as trust property. 
Rhode Island Hospital Trust Co. v. 
Eliot, 120 A. 866, 45 R.I. 158. (27) 
Unpaid notes held not intended as 
trust property. Shriver v. Danby, 106 
Rae eeete DelkGh: $40 (28)5 A codicil 
providing for a trust as to all the es- 
tate given to a son refers not only to 
a gift of household furniture, etc., 
but also to a legacy and to the resid- 
uary estate. Genet v. Beekman, 27 
Barb. 371 [aff 26 N.Y. 35]. (29) How- 
ever, specific legacies have been con- 
strued not intended as a part of the 
trust fund. Russell v. Hilton, 80 N. 
Y.S. 563, 80 App.Div. 178 [mod 76 N. 
Y.S. 233, 37 Misc. 642 (aff 67 N.E. 
1089, 175 N.Y. 525; rearg den 68 N.E. 
424,176 N.Y. 560)]}. (380) Rents from 
realty held trust fund. Stephens v. 
Stephens, 178 S.W. 1066, 165 Ky. 727. 
(31) A gift of shares of all the tes- 
tator’s manufacturing property, fol- 
lowed by a narration of three compa- 
nies, is restricted to the shares in 
such companies, even though the tes- 
tator had other manufacturing prop- 
erty. Goddard v. Brown, 12 R.I. 31. 
(32) Realty held intended as trust 
property. Howe vy. Howe, 38 N.E. 
1088, 152 Ill. 252; Ames v. Ames, 138 
N.B. 845, 244 Mass. 381; Gaffe v. 
Gaffe, 94 A. 2, 37 R.I. 542, Ann.Cas. 
1916B 240. (33) Moreover, the trust 
character was held not removed from 
real property, when personal property 
was sufficient to pay annuities provid- 
ed by the testator. Colonial Trust Co, 
Vemerown, Lop) Ab 555,) 105°Conn. 261% 
(34) However, the realty as_ trust 
property may be subject to a prior es- 


tate. Holbrook v. Stoddard, (Mass.) 
186 N.E. 565. (35) Real estate held 
not intended as trust property. 


Thompson v. Zurich State Bank, 260 
P. 658, 124 Kan. 425; Parker v. Isigi, 
138 Mass. 416% Fay ‘v. Fay, 1 Cush. 
(Mass.) 93; Hall v. Gillespie, 62 N.C. 


256; Widener v. Beggs, 12 A. 311, 118 
Pa. 374; Bouknight v. Brown, 16 S. 
Cc. 155. (36) Timber on the realty 


is included. Cook v. Williams, 81 So. 
579, 202 Ala. 637. (37) A trust as to 
moneys does not include realty. In 
re Brownfield’s Estate, 44 A. 246, 193 
Pa, 151; Widener v. Beggs, 12 A. 311, 
118 Pa. 374. (38) Realty otherwise 
provided for is not included. De Witt 
vy: Cooper, 18 Hun. (N.Y.) 67 (39) 
Where the testatrix devised a life 
estate and a remainder to the same 
beneficiary, with power of sale, and 
a provision that, in case of sale, a 
portion of the proceeds should be add- 
ed to a trust fund, the trust attached 
only to-.the proceeds of the sale, and 
not to the real estate. Spencer v. 
Kimball, 57 A. 793, 98 Me. 499. (40) 


WILLS 
Like- 
More- 
or, on the other 


A direction that trustees invest 
daughters’ shares refers only to the 
personalty portion of the shares. 
Peirsol v. Roop, 40 A. 124, 56 N.J.Eq. 
739. (41) A gift of the residue “in 
trust for the execution of’ the will 
does not subject previous gifts to the 
trust. Terry v. Smith, 8 A. 886, 42 
N.J.Eq. 504. (42) Proceeds of sale 
of property held trust fund. Pat- 
terson v. Vivian, 117 N.Y.S. 504, 
63 Mise. 389 [mod on other grounds 
1222 NYS S47, 13 7- Apps Div. 5964. 
(42) Proceeds of sale of certain prop- 
erty held not trust fund. Wechsler 
v. Drey, 197 N.Y.S. 453, 203 App.Div. 
692; Thorn v. De Breteuil, 83 N.Y.S. 
849, 86 App.Div. 405 [mod on other 
grounds 71) WNLEY -470, 5 179 SNAY. 1641" 
(44) Direction to trustees to pay in- 
come “into the body of my estate’ 
refers to the testator’s residuary es- 
tate free from the trust. Meldon vy. 
Devlin, 53 N.Y.S. 172, 31 App.Div. 146 
aff 60 N.B. 1116; 167 N.Y. 573]. © (45) 
Gifts of residue have been held not 
included (Jackson v. Thompson, 24 
A. 459, 84 Me. 44; Thissell v. Schil- 
linger, 71 N.H. 300, 186 Mass. 180, 9 
Prob.Rep.Ann. 290; In re Gillespie’s 
Estate, 116 A. 824, 273 Pa. 227) (46) 
and included (lasigi v. Iasigi, 36 N.E. 
579, 161 Mass. 75; Sohier v. Eldredge, 
103 Mass. 345, 350; Pratt v. Miller, 
37 N.W. 263, 23 Neb. 496; Thomas v. 
Thomas,.89 N.Y.S. 495, 43 Misc. 541; 
Small v. Small, 88 A. 1014, 242 Pa. 
235, Ann.Cas.1915B 622) in the trust. 
(47) A will directing the executor to 
put half of the residuary estate in a 
special trust, the income to be applied 
to the expenses of a farm in the 
court’s jurisdiction, referred to a 
trust of property within the court’s 
jurisdiction, not foreign realty. In- 
dustrial Trust Co. v. Colt, 146 A. 857, 
50 R.I. 252. (48) However, a devise 
and bequest of the residue in trust 
includes foreign realty. Industrial 
Trust Co. v. Colt, supra. 


{c] Expression of purpose of gift 
will not limit its amount to what is 
necessary for that purpose. Weber 
v. Bryant, 37 N.E. 203, 161 Mass. 400. 


{[d] Funds and securities devised 
in trust immediately vest in trustees 
and become a trust fund, as provided 
for under will, and can be used for no 
other purpose. In re McDowell, 169 
N.Y.S. 853, 102 Misc:Rep. 275 [mod 
on other grounds 172 N.Y.S. 658, 184 
App.Div. 646]. : 


[e] “Proceeds” may mean the 
money arising from the conversion of 
property. Charteris v. Charteris, 10 
Ont. 738, 743. 


7 Minor v. Ferris, 22 Conn. 371; 
Sims v. McMullan, (Tex.Civ.App.) 22 
S.W.(2d) 313 [rev on other grounds 
(Commn.App.) 37 S.W.(2d) 141). 
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181 Mass. 2138. 


[a] Particular wills construed.— 
(1) After-acquired property held ex- 
cluded. Barry v. Barry, 63 N.E. 416, 
181 Mass. 213. (2) A will directing 
that ‘all my property” should be 
placed in trust included commuted 
value of the testator’s war risk insur- 
ance payable on the death of the ben- 


‘ bhi 
a 


+ 


[§ 1875 


will is included in a trust declared by a eodicil.1" 
The trust will not apply to property clearly includ- 
ed by inadvertence." 
corporation be formed and the trust property turned 
over to it, the trustees to vote the stock, such stock 
becomes the trust property.1? Where a will works an 
immediate equitable conversion of the testator’s real 
estate into personalty,!* the trusts set up by the will 
are to be considered as trusts of personal property.** 


Where a will directs that a 


eficiaxy. In re Fisher’s Estate, 153 A. 
736, 302 Pa. 516. (3) Where the court 
directed the trustees to add to a fund 
to produce an annuity which the tes- 
tator had directed them to pay to his 
son, the principal of which on the 
son’s decease was disposed of by the 
testator’s will, the entire fund, includ- 
ing the amount added by the court, 
was subject to such disposition. Bick- 
ne v. Hawley, 124 A. 513, 96 N.J.Eq. 


Property acquired after execution 
bee generally see supra §§ 1383- 


9. See cases infra this note. 


[a] Property or fund given by cod- 
icil as trust property.—In re Lejee’s 
Estate, 37 A. 554, 181 Pa. 416; Law- 
rence v. Barber, 93 N.W. 30, 116 Wis. 


[b] Property or fund given by cod- 
icil as not trust property.—Roberts 
v. Wills, 20 N.J.Law 591; Dunlap v. 
McCloud, 95 N.E. 774, 84 Ohio St. 272, 
35 L.R.A.N.S. 851; Rote v. Warner, 
ee Ohio Cir.Ct. 342, 9 Ohio Cir.Dec. 


10. See cases infra this note. 


[a] Proceeds or funds given by 
will as included in trust.—(1) In gen- 
eral. Phillips’ Estate, 12 Pa.Dist. 395, 
28 Pa.Co. 585. (2) Under a codicil re- 
voking a bequest to a son and giving 
his share in trust to the son’s chil- 
dren, the bequest to the children in- 
cluded the share held for the widow, 
which after her death was to be di- 
vided among the testator’s children 
or the survivors during their lifetime. 
Cuskaden v. Steelman, 103 A. 21%, 88 
N.J.Eq. 554 [mod 102 A. 261, 88 N.J. 
Eq. 93]. 


[b]_ Property given by will as ex- 
eluded in trust.—The testator’s will 
devised property to his widow for life, 
with remainder in equal shares to 
four children, but required one son to 
repay indebtedness on receiving a be- 
quest from his grandmother’s estate. 
A codicil provided a trust for the care 
and disposition of the grandmother's 
bequest. which the son had transfer- 
red to the testator. A second codicil, 
creating a trust for such son, devised 
to him in trust ‘‘my estate which is 
not part of the trust estate provided 
for in the first codicil.” It was held 
that the second codicil @id not devise 
the testator’s entire estate to such 
son, but merely established a trust in 
his one fourth share. In re Ball’s Es- 
tate, 120 A. 127, 276 Pa. 299. 


ll. Hascall v. King, 51 N.Y.S. 73, 
28 App.Div. 280 [mod on other grounds 
56 N.H. 515, 162 N.Y. 134, 76 Am.S.R. 
302, rearge den 57 N.B. 1111, 162 N.Y. 
645, and 57 N.E. 1111, 163 N.Y. 600]. 


12. Boyle v. John Boyle & Co., 120 
N.Y.S. 1048, 186 App.Div. 367 [aff 94 
N.H. 1092, 200 N.Y. 597]. 


13. See Conversion §§ 25-46. 


14. Wells v. Wells, 88 N.Y. 323 [aff 
25 Hun 647]; Russell v. Hilton, 76 N. 
Y.S. 233, 37 Misc. 642 [mod on other 
grounds 80 N.Y.S. 563, 80 App.Div. 178 
(aff 67 N.H. 1089, 175 N.Y. 525; rearg 
den 68 N.E. 1124, 176 N.Y. 560)]. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1875-1876] 


However, property of a partnership composed of the 
deceased and another is not trust property.'® 
amount or value of the gift in trust also may depend 
on the terms of the will,'® or the will may leave it 
to the discretion of the trustee what shall be paid 
The will may provide for 
making up a deficiency or depreciation in one trust 


the cestui que trust.17 


fund out of another.!8 


[§ 1876] k. Capital and Income*—(1) What Con- 
Ordinarily, provisions 


stitutes!°—(a) In General. 


15. 12 La. 


Ann. 


16. Jones v. Foote, 137 Mass. 543; 
In re McDuffie’s Estate, 266 N.Y.S. 
547, 148 Misc. 821; In re Andrews’ Es- 
tate, 232 N.Y.S. 198, 133 Misc. 365. 


[a] Particular wills construed.— 
(1) Beneficiaries held to have equal 
shares in the trust property. Jones 
v. Foote, 137 Mass. 543; Nicholas v. 
Farmers’ Loan & Trust Co., 231 N.Y.S. 
446, 224 App.Div. 540; Davis v. Cain’s 
Ex’r, 36 N.C. 304. (2) A codicil gave 
an additional three thousand dollars 
to each of the testator’s two daugh- 
ters and a new five thousand dollars 
trust to a third daughter. In re An- 
drews’ Estate, 232 N.Y.S. 198, 133 
Mise. 365. (3) Under the substantial- 
ly direct provisions of a will, each of 
the testatrix’ sons took a half Share 
in trust. Walton v. Cleneay, 153 S. 
W. 423, 152 Ky. 274. (4) A provision 
that, in case the testator’s widow re- 
marries, she should get the same in- 
terest therein as she would have had 
in the real estate or had deceased died 
intestate gives her a third of the trust 
estate. In re Horn’s Estate, 72 A. 791, 
243 Pa. 415. (5) Where two separate 
trusts are created for one beneficiary, 
the amount of one being stated but 
the amount of the other to be “sums 
heretofore beaueathed,” the amount 
of the second is that of the first (In 
re De Puy’s Will, 185 N.Y.S. 817, 194 
App.Div. 796), (6) and where the 
amount is stated in cash, such amount 
controls even though the trust prop- 
erty is stocks (In re De Puy’s Will, 
supra). (7) Where a will directed 
payment of an annuity, only so much 
of personal property as would insure 
income sufficient to pay the annuity 
should be placed in trust for the an- 
nuitant. Millikin Nat. Bank of Deca- 
tur v. Wilson, 174 N.E. 857, 343 Iil. 
55, 75 A.L.R. 117. (8) Where a testa- 
tor devised a pecuniary legacy to a 
trustee and further authorized the 
trustee to retain any investments he 
might have at the time of his death, 
and the trustee elects to take securi- 
ties in lieu of cash, the latter must 
take them at their value at the time 
of the distribution (In re Furness’ HEs- 
tate, 82 Pa.Super. 452), (9) the pro- 
visions of Act. June 7; 1917=(P: Li p 
447: Pa. St. [1920] § 8397 et seq), 
making legacies payable at the end of 
six months from the death of the tes- 
tator, having no application, because 
the legacy was in cash, and the ac- 
tion of the trustee in électing to re- 
tain the securities furnished no rea- 
son for taking them at their valuation 
six months subsequent to the death 
of the testator. The value of the se- 
curities at the time of distribution 
was the basis on which the amount 
was to be settled (In re Furness’ Es- 
tate, supra). (10) A will requiring 
the setting aside of a sum necessary 
to pay the trustee’s charges required 
a sum sufficient in amount that in- 
come would pay the trustee. MHart- 
ford-7itna Nat. Bank v. Weaver, 137 
A. 388; 106 Conn. 137. (11) An execu- 
tor, empowered to convey any of the 
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in a will creating a trust which expressly declare 
what shall be regarded as capital, and what as in- 
come, for distribution will be accorded effect;?° but 
it is otherwise as to an obvious misnomer.”! 
absence of any express provision the question is not 
to be determined by any arbitrary rule,?? but by as- 
certaining the intention of the testator, when that 


In the 


ean be done, from the language employed in creat- 
ing the trust,2* the relation of the parties to each 


testator’s property, was not required 
to allocate equal parts of foreign real- 
ty to beneficiaries by a provision re- 
quiring inventory of the residuary es- 
tate and division into equal parts. 
Industrial Trust Co. v. Colt, 146 A. 
857, 50 R.I. 252. (12) A will declaring 
a “trust of two thousand dollars in 
favor of’’ two grandnieces gives but 
one thousand dollars to each. Wall’s 
Estate v. Knott, (Mo.App.) 288 S.W. 
963. (13) Where a trust of a stipu- 
lated sum is created by will, deposit 
of bonds of par value sufficient to 
make that amount, but of market val- 
ue below such sum, is insufficient. 
Matter of Sandrock’s Estate, 99 N.Y.S. 
497, 49 Misc. 371, 6 Mills Surr. 253 
[aff 105 N.Y.S. 1141, 120 App.Div. 898 
(aff 82 N.E. 1132, 189 N.Y. 557)J. (14) 
A testamentary direction to erect a 
trust by transferring securities from 
a primary trust at par must be en- 
forced, notwithstanding depreciated 
market value of securities and the 
fact that the beneficiary under the 
primary trust predeceased the testa- 
trix. In re Johnson’s Estate, 266 N.Y. 
S. 215, 148 Mise. 738. (15) A debt of 
the beneficiary’s husband was held 
not a part of the beneficiary’s share. 
Gillespie v. Platt, 6 Phila. (Pa.) 485. 
(16) Where a clause in a will directed 
trustees to raise a sum of one hundred 
and fifty thousand francs, money of 
France, and apply the same on a cer- 
tain contract made in Switzerland, the 
amount to be raised for the fund was 
such a sum computed in treasury 
notes of the United States as would 
purchase one hundred and fifty thou- 
sand frances deliverable in the United 
States. Bowditch v. Soltyk, 99 Mass. 
136. (17) So, where the trustee is di- 
rected to hold an amount in trust un- 
til it reaches a stipulated sum in 
pounds, such direction means pounds 
sterling, the amount to be computed 
according to the rate of exchange in 
the United States. Otis v. Coffin, 7 
Gray (Mass.) 511. 


17. See supra § 1872. 


18. Weston v. Massachusetts Gen- 
eral Hospital, 47 N.B..444, 169 Mass. 
76; Bigelow v. Tilden, 65 N.Y.S. 140, 
52 App.Div. 390 [mod 43 N.Y.S. 858, 
18 Misc. 689]. 


[a] Provision constrned as _ con- 
fined to the period before the funds 
were set apart. Weston v. Massachu- 
setts General Hospital, 47 N.E. 444, 
169 Mass. 76. 


[b] Special trusts and void gener- 
al trust.—Where a-will provided for 
the creation of a general trust and for 
various special trusts, and contained 
a provision that any depreciation in 
the special trusts should be made 
good from the general trust, and that 
the conveyance by the testator’s ex- 
ecutors to the general trust should be 
subject to the obligation to make the 
special trusts good, and the provision 
creating the general trust was void, 
and the testator died intestate as to 
the property to be included in such 
trust, the requirement that the spe- 
cial trusts be made good from the re- 
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other,24 their condition,?® and all the surrounding 
facts and circumstances of the case.?° 


However, 


siduary estate only lasted until such 
residuary estate was disposed of, and 
only applied to depreciations in the 
special trusts arising before that time. 
Bigelow v. Tilden, 65 N.Y.S. 140, 52 
App.Div. 390 [mod 43 N.Y.S. 858, 18 
Mise. 689]. 


19. Cross references: 


Addition of surplus or accumulated 
income to principal see infra § 1900. 


Terms defined and distinguished gen- 
erally see Capital 9 C.J. 1278; In- 
come §§ 1-5. 


20. Conn.—Lyman v. Parsons, 26 
Conn. 493. 
Ill.—Billings v. Warren, 74 N.%. 


1050, 216 Ill. 281. 


pecan tee v. Monks, 7 Allen 


N.J.—Willard’s Ex’r v. Willard, 
(Ch.) 21 A. 463; Sandford v. Blake, 17 
A. 812, 45 N.J.Eq. 248; Lippincott v. 
Ridgway, 11 N.J.Eq. 526. 


N.Y.—Savage v. Burnham, 17 N.Y. 
561; Pray v. Hegeman, 27 Hun 603 
{rev on other grounds 92 N.Y. 508]. 


21. Suffolk vy. Leiter, 240 Ill.App. 


_ [a] Thus, in a will providing that, 
in ascertaining the amount invested 
in certain properties, interest at five 
per cent per annum, without com- 
pounding, shall be added to the 
amount shown on the testator’s books, 
the word “interest” is, in a sense, an 
obvious misnomer, it not being in- 
tended to make a cleavage between in- 
come and principal] or to mean inter- 
est qua interest, but rather to pre- 
scribe a standard or mathematical 
formula for computing the principal. 
Suffolk v. Leiter, 240 Ill.App. 457. 


22. McLouth v. Hunt, 48 N.E. 548, 
104 NY.) 179; "39RD RA. 230. 


23. American Security, etc., Co. v. 
Payne, 33 App.D.C. 178; Shaw v. Cor- 
dis, 9 N.E. 794, 148 Mass. 443; In re 
Hoyt. 55 N.H. 282, 160 N.Y. 607, 48 
L.R.A. 126 [rearg den 57 N.E. 1112, 161 
N.Y. 659]; McLouth v. Hunt, 48 N.E. 
DAS; LOZ INES Li9s 39) bn ReAw 2a0 cur bert 
KA v. Hall, 14 P.(2d) 62, 169 Wash. 


[a] Intention given effect.—Under 
a will providing for payments of in- 
come to the testator’s widow monihly, 
and not for her life ot until her death, 
the court gave effect to the testator’s 
intention by holding that money 
which was due the trust estate before 
the widow’s death but was paid to the 
trustees thereafter remained a part 
of the corpus, as did also money re- 
ceived by the trustees intermediate 
the last monthly payment and the 
widow’s death. Kirwin v. Hall, 14 P. 
(2d) 62, 169 Wash. 501. 


24. McLouth v. Hunt, 48 N.E. 548, 
154 N.Y. 179, 39 L.R.A. 230. 


25. McLouth v. Hunt, supra. 
26. In re Hoyt, 55 N.E. 282, 160 
N.Y. 607, 48 L.R.A. 126 [rearg den 
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where the testator has given no enlightenment as to 
he “employed the word “income” 

not ascertainable, certain rules 
courts in determining what is 
income?’ and he will be consid- 
ered to have adopted the rule or rules previously 
declared by the courts of the state wherein he was 
domiciled.?® Unless a contrary intent appears,?° the 
general rule is that the capital, corpus, or principal 


what he meant when 
and his intention is 
are applied by the 

capital and what is 


McLouth 
179, 39 


57 N.E. 1112, 161 N.Y. 659]; 
Vv. Hunt, 48 N.H. 548, 154 N.Y. 
LiR.A. 230. 


[a] Partnership.—Where decedent 
was a member of a partnership or has 
authorized the trustees to make or 
continue an investment in a partner- 
ship, the partnership agreement, the 
nature of the partnership enterprise, 
the law of partnership, and the will 
itself are to be considered in deter- 
mining whether money received by 
the trustees is capital or income or 
part capital and part income. Mudge 
v. Parker, 29 N.E. 543, 139 Mass. 153; 
Kinmonth v. Brigham, 5 Allen (Mass. ) 
270; Brown v. Brown, 107 N.Y.S. 864, 
122 App.Div. 576; In re Prince’s Will, 
252 N.Y.S. 908, 141 Misc. 600. 


27. See infra text and notes 30-38; 
intra §§ 1877-1880. 

28. Long v. Rike, 50 F.(2d) 124, 81 
A.L.R. 521 [cert den. 52 S.Ct. 35, 284 
UES 65%, 76MiHd. 5574). 

29. Billings v. Warren, 74 N.E. 
1050, 216 Ill. 281; In re Sherman 


Trust, 179 N.W. 109, 190 lowa 1385. 


30. Old Colony Trust Co. v. For- 
Syth Dental Infirmary for Children, 
ee N.E. 734, 271 Mass. 511, 70 A.L.R. 
a) . 


[a] Keasehold is part of capital of 
trust estate. Gould v. Gould, 213 N. 
Y.S. 286, 126 Misc. 54. 


[b] In case of corporate stock (1) 
the true capital, principal or corpus 
of the trust estate is the stock itself. 
Hayes v. St. Louis Union Trust Co., 
298 S.W. 91, 317 Mo. 1028, 56 A.L.R. 
1276. (2) Where a testator devised 
shares of stock of companies in trust, 
the corpus of the estate consists of 
the proportion of the capital of such 
companies which the shares held in 
trust bear to the whole capital stock. 
United States Trust Co. of New York 
v. Heye, 168 N.Y.S. 1051, 181 App.Div. 
544 [mod on other grounds 120 N.H. 
645, 224 N.Y. 242]. 


{c] Source of property.—Under 
particular wills and the construction 
placed thereon, the principal or cor- 
pus of trust funds may comprehend: 
(1) Property received by the testatrix 
from the estate of her father. In re 
Welser, 153 N.Y.S. 649, 89 Misc. 337, 
14 Mills Surr. 25. (2) Funds accru- 
ing from insurance on the life of her 
deceased husband. In re Jones’ Hs- 
tate, 97 Pa.Super, 548. (3) An equita- 
ble interest, inherited by the testatrix, 
in a trust fund established by anoth- 
er person. Dexter v. Dexter, 174 N.EH. 
493, 274 Mass. 273, 77 A.L.R. 750. 


31. Conn.—Carpenter v. Perkins, 74 
A. 1062, 83 Conn. 11; Boardman v. 
Mansfield, 66 A. 169, 79 Conn. 634, 
12 L.R.A.N.S. 798, 118 Am.S.R. 178, 12 
Prob.Rep.Ann. 382. 


D.C.—American Bec uTty, 
v. Payne, 33 App.D.C. 178. 


Iowa.—Kalbach y. seria 110 N.W. 
599, 133 Iowa 215, 12 L.R.A.N.S. 801, 
12 Ann.Cas. 647 and note, 12 Prob.Rep. 
Ann. 445. 


Md.—Ex parte Humbird, 80 A. 209, 


ete., Co, 
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114 Md. 627; Smith v. Hooper, 51 A. 
844, 54 A. 95, 95 Md. 16; Holmes. v. 
Mitchell, 4 Md.Ch. 162 [aff 4 Md. 532]. 


Mass.—Massachusetts Institute of 


Technology v. Attorney General, 126 
N.E. 521, 235 Mass. 288; Hemenway 


v. Hemenway, 134 Mass. 446. 


N.J.—Berger v. Burnett, 127 A. 160, 
97 N.J.Eq. 169; McCoy v. McCloskey, 
117 A. 473, 94 N.J.Eq. 60. 


N.Y.—In re Hagen’s Will, 186 N.E. 
792, 262 N.Y. 301; Thayer v. Burr, 94 
N.H. 604, 201 N.Y. 155; Monson v. New 
York Security & Trust Co., 35 N.E. 
945, 140 N.Y. 498 [mod 24 N.Y.S. 455, 
70 Hun 598]; In re Gerry, 9 N.E. 235, 
108 N.Y. 445, 18 Abb.N.C. 178; Stew- 
art v. Phelps, 75 N.Y.S. 526, 71 App. 


Diy. (9ieipath /O6~ IN. Hat did, loo aNi. 
621]; In re Hger’s Will, 247 N.Y.S. 
527, 139 Mise. 59. Compare In re 


U. S. Trust Co. of New York, 180 N.Y. 
S. 12, 190 App.Div. 494, 501 [rev sub 
nom. In re Butler’s Estate, 174 N.Y.S. 
880, 106 Mise. 375] (under a will de- 
claring that the ‘net income” shall 
be payable to the life beneficiaries, 
“in the absence of evidence of any in- 
tended limitation, it must be presum- 
ed . that it was the intention 
of the testator that the life beneficia- 
ries should receive any increase in the 
value of the assets of the trust estate 
due to accumulated but undistributed 
profits”). 


Ohio.—Devenney v. Devenney, 77 N. 
E. 688, 74 Ohio St. 96. 


Pa.—In re Boyer’s Estate, 34 A. 239, 
174 Pa. 16 [aff 11 Montg.Co. 166]; 
Leech’s Estate, 4 Pa.Dist.&Co. 1; 
Borntraeger’s Hst., 15 Pa.Dist. 111; 
Thomson’s Hst., 11 Pa.Co. 198. 


Eng.—Scolefield v. Redfern, 2 Dr.& 
Sm. 173, 62 Reprint 587. 


[a] “Any natural increase in the 
value of the trust estate remains prin- 
cipal. Gain by increment in capital 

valuation ,goes to principal.’’ In re 
Hagen’s Will, 186 N.E. 792, 798, 262 
INDY GR oils 


[b] Principal sum with accretions. 
—Where the testator directs that the 
proceeds of a sale of certain real prop- 
erty shall be held by trustees on in- 
vestment and that on the death of the 
life beneficiary of the income the prin- 
cipal sum shall be paid to the remain- 
derman, ‘his reference to the ‘princi- 
pal sum’ does not reveal an intent that 
the sum when paid over should not 
exceed the original amount and there- 
fore that accretions which the law 
would ordinarily .allow should be 
withheld from the remainderman.”’ 
OE ae age: Will, (Del.Ch.) 165 A. 
132, : 


[ec] Corporate stock.—(1) ‘Where 
a testator’s estate consists of capital 
stock in incorporated companies, the 
income whereof is given to one and 
the stock to another, the appreciation 
in value is held to be corpus not in- 
come.” McCoy v. McCloskey, 117 A. 
473, 94 N.J.Eq. 60, 64. (2) “The in- 
crement of value in the stock itself, 
or the intrinsic value of the stock is 
the property of the rémainderman.” 
In re Nirdlinger’s Estate, 139 A. 200, 
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consists not only of the property originally vested 
by the will in the trustee and taken possession of 
by him,®° but also of any increase in its value*! and 
whatever by sale, reinvestment, or otherwise subse- 
quently takes its place and represents it.°? 
instances, however, the corpus is confined to the value 
of the trust estate intact at the date of the testa- 
tor’s death®* and any excess, increase, or profits over 
this fixed amount is regarded as income.*# 


In some 


Income 


290 Pa. 457, 56 A.L.R. 1308. 


32. Conn.—Boardman v. Mansfield, 
66 A. 169, 79 Conn. 634, 12 L.R.A.N.S. 
Le 118 Am.S.R. 178, 12 Prob.Rep.Ann. 


Me.—Moore v. McKenzie, 92 A. 296, 
112 Me. 356. 


Mass.—Mudge v. Parker, 29 N.E. 
543, 139 Mass. 153; Heard v. Eldredge, 
109 Mass. 258, 12 Am.R. 687; Kin- 
month vy. Brigham, 5 Allen 270; Gib- 
son v. Cooke, 1 Mete. 75. 


Mich.—Poole v. Union Trust ‘Co., 157 
N.W. 430, 190 Mich. 162, Ann.Cas. 
1918E 622. : 


N.J.—Burnett v. Witschief, 126 A. 
OO Nes Ede: dale 


N.Y.—United States Trust Co. of 
New York v. Heye, 120 N.E. 645, 224 
N.Y. 242. 


N.C.—Stone v. Hinton, 36 N.C. 15. 


Pa.—In re McFadden’s Estate, 73 A. 
927, 224 Pa. 443. 


R.I.—Slocum v. Ames, 36 A. 1127, 
19 RI. 401. 


Man.—Re Walton, 20 Man. 686. 


[a] Money collected by trustees as 
damages (1) or compensation for loss 
of or injury to the trust estate be- 
comes substituted trust capital and 
not income therefrom. Heard v. Eld- 
redge, 109 Mass. 258, 12 Am.R. 687; 
Gibson v. Cooke, 1 Mete. (Mass.) 75; 
Dickson v. Allen, (Mo.) 195 S.W. 698, 
702. (2) “This seems to be so even 
though the amount collected was 
greater than the damage, loss, or in- 


jury sustained by the corpus. ”' Dicks 
son v. Allen, supra. 

33. Grimes v. Grimes, 52 F.(2d) 
171; In re Flinn’s Estate, 165 A. 31, 
310 Pa. 206; In re Waterhouse’s Es- 
tate, 162 A. 295, 308° Pa,,.422; ingre 
Park's Hst.,733 ‘A. 884, 173 Pa. 190; 


Hay’s Estate, 30 Pa. Dist. 42. 


[a] Where gift is general and re- 
siduary and not of specific property. 
aan Park’s Estate, 33 A. 884, 173 

Pa 


{b] “Prima facie standard of 
measurement of intact value of trust 
estates, the income of which is to be 
paid to a beneficiary, with remainder 
over, is the book value; and this 
standard remains fixed unless it can 
be established that the elements mak- 
ing up the book value are not true val- 
ues.’ In re Baird’s Estate, 148 A. 
907, 299 Pa. 39, 42. See Lang’s Ex’r v. 
Lang, 40 A. 278, 56 N.J.Eq. 603, 605 
[mod on other grounds 41 A. 705, 57 
N.J.Bq. 325) (“the actual value of the 
shares at the time of the death of the 
testator, so far as the same can be 
ascertained, is the capital or principal 
intended by the testator for the re- 
maindermen. This value at testator’s 
death is evidenced in part by the book 
assets, including the accumulated sur- 
plus account standing on the books 
at that time”). 


34. In re Quay’s Estate, 97 A. 1029, 
a8 Pa. 80; Hay’s Estate, 30 Pa. Dist. 


For later cases, developmenis and changes in the law see Annotations, same title and section number, 


we 


oe a 
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includes interest, rents, and other earnings of the 


trust estate.?5 


Subrentals from leasehold property may, accord- 
ing to some authorities, be treated as income;* but, 
according to other authorities, the leasehold is a 
wasting security?’ and it is necessary to apportion 
the income between the principal and income of the 


frost ® 


[§ 1877] (b) Royalties. Rents or royalties un- 
der mining leases are sometimes,?°® although not al- 
ways,*® held to be income, rather than part of the 
corpus. Royalties on a book written by the testator 
partake of the nature of both capital and income*! 
and should be apportioned,*? their value as princi- 
pal being assessed as of the date of the testator’s 


35. Hawaii.—Campbell v. Kawana- 
nakoa, 31 Hawaii 500. 


Md.—Ex parte Humbird, 80 A. 209, 
114 Md. 627. 


Neb.—Pickens v. Pickens, 181 N.W. 
154, 105 Neb. 498. 


N.J.—Commercial Trust Co. of New 
Jersey v. Gould, 149 A. 590, 105 N.J. 
Eq. 727. 


N.Y.—In re Slocum, 62 N.E. 130, 
169 N.Y. 153, 7 Prob.Rep.Ann. 235. 


Pa.—Woodburn’s Estate, 21 A. 16, 
138 Pa. 606, 21 Am.S.R. 932; Bedford’s 
Appeal, 17 A. 538, 126 Pa. 117; Hley’s 
Appeal. 103 Pa. 300; Elton’s Bstate, 
12 Pa.Co. 79. 


[aj] Annual receipts from proper- 
‘ty.—In re Leonard’s Will, 193 N.Y.S. 
916, 118 Misc. 598. 


{b] Everything in nature of re- 
turn “collected by the trust estate 
should be credited to the income ac- 
count thereof—but it must be a re- 
turn, not simply capital increment, 
and it must be collected.” Hayes v. 
St. Louis Union Trust Co., 298 S.W. 
91, 317 Mo. 1028, 1089, 56 A.L.R. 1276. 


[c] Income from trust interest in- 
herited by testator is income, and not 
capital, of a residuary trust created 
by him. Dexter v. Dexter, 174 N.E. 
493, 274 Mass. 273, 77 A.L.R. 750. 


36. Gay v. Focke, 291 F. 721. 


37. In re Murphy’s Estate, 246 N. 
Y.S. 714, 188 Misc. 655. 


38. In re Murphy’s Estate, 246 N. 
YoS. 714,°138 Misc. 655; In re-Gold- 
ing’s Hstate, 216 N.Y.S. 593, 127 Misc. 
821. 


{a] Mode of apportionment.— 
Where, under a decree not appealed 
from, rentals from a particular lease- 
hold which expired during continu- 
ance of the trust were to be appor- 
tioned between corpus and income, 
such apportionment was_ properly 
made by ascertaining the aggregate 
of amounts which, if placed at six 
per cent interest, with annual resis, 
on the date of the testator’s death 
would have amounted to each install- 
ment of rent at the time it was re- 
ceived. Gay v. Focke, 291 F. 721. 


39. Poole v. Union Trust Co., 157 
N.Ww. 430, 191 Mich. 162, Ann.Cas. 
1918E 622; Woodburn’s Estate, 21 A. 


16, 138 Pa. 606, 21 Am.S.R. 932; Bed- 
ford’s Appeal, 17 A. 538, 126 Pa. 117; 
In re Morgan, [1914] 1 Ch. 910. 


40. Brooks v. Hanna, 19 Ohio Cir. 
Ct. 216, 10 Ohio Cir.Dec. 480; In re 
McFadden’s Estate, 73 A. 927, 224 Pa. 
443. 


[a] For example (1) under a will 
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‘death.48 


[§ 1878] (c) Proceeds of Sale. 
porate stock, bonds, or other property constituting 
capital of the trust estate, the moneys received there- 
from, including profits, if any, ordinarily are capital, 
and not income, and become a part of the corpus of 
the estate.44 The rule may apply to the proceeds of a 
sale of unproductive real estate.*® 
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On a sale of cor- 


However, where 


a will imperatively requires a sale of unproductive 


creating a trust in the testator’s es- 
tate, to pay the income to his widow 
for life without any provision for a 
sale or conversion of coal lands, royal- 
ties from coal land on which there 
were no open mines at the testator’s 
death, under a coal lease made by his 
trustee, are to be deemed principal 
and not income. In re McFadden’s 
Estate, 73 A. 927, 224 Pa. 443. (2) 
Where a will distributes the income 
of property in one proportion and the 
principal in another, and the trustee 


‘makes a lease for the mining of coal 


with a stipulation for a minimum 
royalty for each year, the minimum 
royalty is part of the principal of the 
estate, and not part of the income. 
Brooks v. Hanna, 19 Ohio Cir.Ct. 216, 
10 Ohio Cir.Dec. 480. 


In re Elsner’s Will, 206 N.Y.S. 
575. 


41. 
765, 210 App.Div. 


42. Inre Elsner’s Will, supra. 
43. In re Elsner’s Will, supra. 


44. U.S.—Long v. Rike, 50 F.(2d) 
124, 81 A.L.R. 521 [cert den 52 S.Ct. 
35, 284 U.S. 657, 76 L.Ed. 557]. 


Mansfield, 66 
12° L.R.A.N.S. 
12 Prob.Rep. 


Conn.—Boardman v. 
A.) 169, 79° Conn. 4634, 
198, LS TAMAS: Res, 
Ann. 382. 


Ky.—Hite v. Hite, 20 S.W. 778, 93 
Ky. 257, 14 Ky.L. 385, 40 Am.S.R. 189, 
19 Ati vATe LCS. 


Md.—Smith v. Hooper, 51 A. 844, 
54 A. 95, 95 Md. 16. 


Mass.—Chase vy. Union Nat. Bank 
of Lowell, 176 N.E. 508, 275 Mass. 503; 
Chapin, Petitioner, 20 N.E. 195, 148 
Mass. 588, 2 L.R.A. 768. 


Miss.—First Nat. Bank v. Mulhol- 
1and85 So. 114, 123) Miss. 13, 13°-A-IE. 
R. 1000. 


N.J.—Burnett v. Witschief, 126 A. 
23, 96 N.J.Eq. 71; In re Fisher’s Es- 
tate, 148 A. 198, 7 N.J.Misc. 1075. 


N.Y.—In re Hagen’s Will, 186 N.E. 
792, 262 N.Y. 301; In re Gerry, 9 N.E. 
235, 103 N.Y. 445; In re Schley’s Hs- 
tate, 195 N.Y.S. 871, 202 App.Div. 169; 
Stewart v. Phelps, 75 N.Y.S. 526, 71 
App.Div. 91 [aff 66 N.E. 1117, 173 N.Y. 
621]; Duclos v. Benner, 17 N.Y.S. 168, 
62 Hun 428 [rev on other grounds 32 
N.E. 1002, 1386 N.Y. 560]; Matter of 
Vedder’s Estate, 17 N.Y.S. 93, 62 Hun 
275; In re Eger’s Will, 247 N.Y.S. 527, 
139 Misc. 59; Farmers’ Loan & Trust 
Co. v. Osborn, 128 N.Y.S. 915, 70 Misc. 
428. See Inre U.S. Trust Co. of New 
York, 180 N.Y.S. 12, 190 App.Div. 494 
{rev sub nom. In re Butler’s Estate, 
174 N.Y.S. 880, 106 Misc. 375] (recog- 
nizing that the rule obtains on an 
ordinary sale of stock). 


real estate and effects an equitable conversion of it 
into personalty, but the actual sale and conversion 
are delayed for a considerable period of time, the 
proceeds of the sale are to be apportioned between 
principal and income*® as of the date the sale and 
actual conversion should reasonably have taken 
place*? or as of the date of the testator’s death, 


Pa.—In re McKeown’s Estate, 106 
A. 189, 263 Pa. 78; In re McFadden’s 
Estate, 73 A. 927, 224 Pa. 443; In re 
Graham’s Estate, 47 A. 1108, 198 Pa. 
216, 6 Prob.Rep.Ann. 870; Elkins’s 
EKst.,. 19 Pa.Dist.. 97.9. 


Wis.—In re Jenkins’ Estate, 225 N. 


W. 733, 199 Wis. 131; In re Lyons’ 
Estate, 197 N.W. 710, 183 Wis. 276. 
[a] Where profit on sale of stock 


is due (1) “to the enhancement or in- 
crement of original value through the 
stock’s earning power or what may 
be termed its ‘good will’ or its in- 
trinsic value, this increased value is 
part of the corpus.” In re Nirdling- 
er’s Estate, 139 A. 200, 290 Pa. 457, 56 
A.L.R: 1308. (2) Also, “where the 
trustee sells stock at a profit which 
is due to enhanced market value, and 
not to accumulated earnings, the in- 
crease must be regarded as a capital 
gain.” In re Nirdlinger’s Estate, 
supra. To same effect In re Canfield’s 
Estate, 285 P. 363, 104 Cal.App. 181. 


[b] Where bonds were purchased 
at discount and the discount was sub- 
sequently realized on a sale of the 
bonds at a profit, the discount is prop- 
erly credited to capital as an accre- 
tion thereto. In re Houston’s Will, 
@el Choy 165 Aste. 


[c] Where trustees contract to 
sell property, purchase money for- 
feited by the purchaser is principal. 
Knapp’s Est., 24 Pa.Co. 119. 


[ad] Proceeds of sale are held on 
same trusts as the original property. 
Johnson vy. Safe Deposit, ete., Co., 
28 A. 890, 79 Md. 18; Chapin, Petition- 
iA N.E. 195, 148 Mass. 588, 2 L.R.A. 


[e] Mingling with personal prop- 
erty in one fund.—Where the testator 
has made no distinction, so far as the 
trust fund is concerned, as to real or 
personal property, but has constituted 
both the realty and personalty in one 
fund, “undoubtedly the proceeds of 
the sale of the real estate, together 
with the personal property, should be 
treated as one fund.” In re Peek’s 
ma 227 N.Y.S. 682, 686, 131 Misc. 


45. Ex parte Humbird, 80 A. 209, 
114 Md. 627; Parkhurst v. Ginn, 117 
N.E. 202, 228 Mass. 159, Ann.Cas. 
19186 982; Poole v. Union Trust Co., 
157 N.W. 430, 191 Mich. 162, Ann.Cas. 
1918E 622. 


46. In re Hopkins’ Hstate, 233 N.Y. 
S. 326, 1388 Misc. 554 [rev in part on 
other grounds 234 N.Y.S. 700, 226 App. 
Div. 180]. 


47. Furniss v. Cruishank, 130 N.E. 
625, 230 N.Y. 495; In re Walsh’s Will, 
207 N.Y.S. 763, 124 Misc. 349. 


Thos ALOde Creda] 


where the will effects an equitable conversion as of 
that date.t® Also, the general rule that the proceeds 
of a sale are to be regarded as capital is applied by 
some authorities to the proceeds of a sale of stock, 
part of the value of which is due to the fact that cor- 
porate earnings, instead of being distributed as divi- 
dends, have been retained and accumulated or in- 
vested in the business;+® but according to other au- 
thorities the proceeds should be apportioned in such 
case.°° Where a sale of stock by a trustee is in con- 
junction with a sale of all the other outstanding 
shares and the company is virtually liquidated, it 
being absorbed by or consolidated with another cor- 
poration, so much of the proceeds as represents earn- 
ing’s during the life of the trust is to be treated as 
income.®+ As used in a will providing for the divi- 
sion of the proceeds of a sale between the two life 
beneficiaries of income, the word “proceeds” will be 
construed to have been used in the sense of “income” 
where to give it its literal and usual meaning would 
strike down the intention of the testator that the 
trust is to continue until the death of the survivor of 
the life beneficiaries of the income.°®? 


Proceeds of sale of farm’s produce should be treat- 
ed as income.®? 


[§ 1879] (d) Income Earned before Trustee Ac- 
quires Possession, In the absence of a testamentary 
provision or intention to the contrary, income of the 
trust includes only income received by the trustee 


48. Lawrence v. Littlefield, 109 N. 
oe Olle o di INE Yn O00. 

49. Long v. Rike, 50 F.(2d) 124, 
81 A.L.R. 521 [cert den 52 S.Ct. 35, 


58. 
104 A. 


Ch. 334; 


WILLS 


Bradford vy. Fidelity Trust Co., 
710,12: Del.Ch. 56; 
Trust Co. v. Kent, 101 A. 875, 11 Del. 
Grainger’s Ex’rs and Trus- 


[§§ 1878-188¢ | 


from the fund or property while it is in his hands*4 
and the whole fund originally turned over to him 
constitutes principal,®® although it consists in part 
of income earned by the fund or property before the 
testator’s death®*® or after the testator’s death and 
before the trustee acquired possession.®" However, 
income accruing after the death of the testator and 
before the trustee takes possession is to be regarded 
as trust income rather than capital where the bene- 
ficiary of income is entitled thereto from the date 
of the death of the testator.°® In some jurisdic- 
tions, the courts, from analogy to the rule that pe- 
cuniary legacies are ordinarily payable one year aft- 
er the testator’s death,°® hold that where a residuary 
estate is given in trust, and the will does not provide 
otherwise, income earned by the estate within one 
year after the testator’s death is a part of the prin- 
cipal,®® while income earned thereafter is trust in- 
come,®? even though no trustee has been appointed to 
receive the income.®? 


Corporate earnings. Where stock is held in trust, 
the earnings of the corporation are not income of 
the trust estate before they come into the estate®* 
and where the stock inereases in value on account 
of the accumulation of corporate earnings after the 
beginning of the trust and the absence of declara- 
tions of dividends, the whole increase belongs to, the 
corpus. °* 


[§ 1880] (e) Dividends on Stock. While the 


pose, to the difference between the in- 
come actually paid her during that 
time and the average rate of inter- 
est realized to the trustees from the 


Equitable 


284 U.S. 657, 76 L.Ed. 557]. 


50. Simpson v. Millsaps, 31 So. 912, 
80 Miss. 239, 7 Prob.Rep.Ann. 704; In 
re Nirdlinger’s Estate, 139 A. 200, 290 
Pa. 457, 56 ALL.R. 1303. 


51) In re Us. S: Trust Co. of New. 
York, 180 N.Y.S. 12, 190 App.Div. 494 
(rev 174 N.Y.S. 880, 106 Mise. 3/7515 
In re McKeown’s Estate, LOG) A. 1389; 
OSM aad. 


Dividend on winding-up of corpora- 
tiow see infra § 1880. 


52. In re Von der Lindte’s Estate, 
94 A. 828, 249 Pa. 220. 


53. In re Smith’s Will, 149 N.Y.S. 
131, 86 Misc. 136, 12 Mills Surr. 226. 


[a] Bule applies to natural in- 
crease of live stock on the farm. 
In re Smith’s Will, 149 N.Y.S. 131, 86 
Misc. 136, 12 Mills Surr. 226. 


5A) Olds Colony. = cirust 4 Co.) Nv. 
Forsyth Dental Infirmary for Chil- 
dren, 171 N.E. 734, 271 Mass. 511, 70 
A.L.R. 633. 


55. See supra § 1876. 


56. In re Fithian, 170 
103 Misc. 568. 


[a] Interest payments on bonds 
which had accrued before the testa- 
tor’s death, although in fact not paid 
until afterward, form a part of the 
trust estate. Bridgeport Trust Co. v. 
Marsh, 87 A. 865, 87 Conn. 384. 


S72" Old) | Colony” “Erustw eC Ons ava 
Forsyth Dental Infirmary for Chil- 
dren, 171 N.E. 734, 271 Mass. 511, 70 
A.L.R. 633 [dist old Colony Trust Co. 
v. Smith, 165 N.E. 657, 266 Mass. 500]; 
In re Phillip’s Hstate, 221 N.Y.S. 317, 
128 Mise. 896; In re Lyons’ Estate, 
197 N.W. 710, 183 Wis. 276. 


N.Y.S. 750, 


tees v. Pennebaker, 56 S.W.(2d) 1007, 
247 Ky. 324; Old Colony Trust Co. v. 
Smith, 165 N.E. 657, 266 Mass. 500; 
McDonough v. Montague, 157 N.E. 
159, 259 Mass. 612; Cushing v. Bur- 
rell, 1837 Mass. 21; Sargent v. Sar- 
gent, 103 Mass. 297; Cole v. Edwards, 
(Tenn.Ch.A.) 62 S.W. 641. 


“The life beneficiary receives in- 
come from the death of the testator 
as though the money constituting the 
residue as subsequently ascertained 
had been paid to the trustee the day 
after the death of the testator and 
immediately invested by tthe -trustee 
as trust funds should be invested.” 


Bradford v. Fidelity Trust Co., 104 
A 17, 22 DeliCh: 56, 59) 
[a] Apportionment.—(1) Where 


property given by a testator to a 
trustee in trust for specific purposes 
consists in part of coupon bonds, 
sums received by the trustee from 
interest which became payable after 
the testator’s death are apportion- 
able between principal and income as 
of the time of the testator’s death. 
Bridgeport Trust Co. v. Marsh, 87 A. 
865, 87 Conn. 384. (2) It has been 
held that rentals falling due for the 
month during which testator died 
should be apportioned between corpus 
and income, as of the date of the tes- 
tator’s death (In re Gabler’s Will, 251 
N.Y.S. 211, 140 Mise. 581 [mod on oth- 
er grounds 257 N.Y.S. 311, 235 App. 
Div. 8071); (3) but it has also been 
held that they should be treated as in- 
come and not apportioned (Sohier vy. 
Eldredge, 103 Mass. 345). 


[b] Excess interest before fund 
is set apart.—A beneficiary is entitled, 
as to the period between the time she 
is entitled to income and the time a 
fund is actually retained for that pur- 


invested personal property in their 
possession. Fanning v. Main, 58 A. 
472, 77 Conn. 94. 


Right of beneficiary to income from 
oats of testator’s death see infra § 
87. 


59. See infra § 2631. 


60. White v. Chaplin, 148 A. 21, 
84 N.H. 208. 


{a] Income on legacies until the 
exviration of the year at which they 
are payable passes into the residuary 
trust estate as principal and not as 
income. In re Adrian, 101 A. 52, 87 
N.J.Eq. 307. 


61. nate v. Chaplin, 148 A. 218 84 
INGER 2.0 


62. se v. Chaplin, supra. 


638. Long v. Rike, 50 F.(2d) 124, 81 
A.L.R. 521 [cert den 52 S.Ct. 35, 284 
U.S. 657, 76 L.Ed. 557]; United States 
Trust Co. of New York v. Heye, 168 
N.Y.S. 1051, 181 App.Div. 544 [mod 
ees ae grounds 120 N.BE. 645, 224 N. 


[a] So long as stock remains in 
hands of trustee, (1) “he is not re- 
quired to account to life tenants for 
anything except the dividends re- 
Sos In re Nirdlinger’s Estate, 

39 A. 200, 290 Pa. 457, 477, 56 ALR. 
1303. (2) “Other property of the 
estate cannot be required to be set 
apart to pay life tenants the accumu- 
lated surplus retained by the. corpora- 
tion.” In re Nirdlinger’s Estate, 
Supra. (3) Effect of sale of stock 
see supra § 1878. 


64. Hayes v. St. Louis Union Trust 
Co., 298 SW. 915 817 Mo. 1028) sicnele 
L.R. 1276; United States Trust Co. 
of New York v. Heye, 120 N.E. 645, 
224 N.Y. 242. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 
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courts are agreed that the intention of the testator, 
when ascertainable, controls in determining wheth- 
er dividends on corporate stock held in trust are 
capital or income,®* and that a dividend represent- 
ing a distribution of capital assets, rather than earn- 
ings, ordinarily belongs to the corpus and not the 
income of the trust estate,°® there is considerable 
conflict of authority on the question whether, in the 
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estate.®? 


chusetts rule.°°® 


absence of a declaration of testamentary intent, 


65. D.C.—Buchanan vy. National 
Savings & Trust Co., 57 App.D.C. 386, 
23 F.(2d) 994. 


N.J.—National Newark & Essex 
Banking Co. v. Work, 158 A. 109, 109 
N.J.Eq. 468; In re Fisher’s Estate, 
148 A. 193, 7 N.J.Misc. 1075. 


N.Y.—Bourne v. Bourne, 204 N.Y.S. 
866, 209 App.Div. 419 [aff 148 N.E. 180, 
240 N.Y. 172]; In re Stranahan’s Hs- 
tate, 197 N.Y.S. 413, 204 App.Div. 16 
[aff 143 N.E. 730, 237 N.Y. 530]; In re 
Mart’s Will, 248 N.Y.S. 789, 139 Misc. 
558 [aff 261 N.Y.S. 913]; In re Greer’s 
Will, 207 N.Y.S. 63, 123 Misc. 909. 


Pa.—In re Thompson’s Estate, 105 
‘A. 278, 262 Pa. 278. 


Vt.—In re Heaton’s Estate, 
21,,89, Vt. 550; L.R.A.1916D 201. 


- Wis.—In re Wells’ Estate, 144 N. 
W. 174, 156 Wis. 294. 


And see Rhode Island Hospital 
Trust Co. v. Peckham, 107 A. 209, 42 
Ril. 365 (dictum). 


[a] Rule applied.—(1) A _ testa- 
mentary provision that the trustees 
shall consider as income only such 
part of any dividend as is paid by the 
corporation out of its net annual earn- 
ings for the year, that they shall con- 
sider as prineipal such portion of any 
dividend as is paid by the corpo- 
ration from the sale of its property, 
and that the determination of the 
trustees as to these matters shall be 
final, should be given effect and, in 
the absence of fraud, bad faith, or 
mere arbitrary action, on the part of 
the trustees, their determination 
should not be interfered with by the 
courts. In re Wells’ Estate, 144 N.W. 
174, 156 Wis. 294. (2) Such a pro- 
vision refers to dividends received 
from corporations in which the tes- 
tator owned stock, and is not limited 
to corporations which the executors 
and trustees are authorized to or- 
ganize to operate the estate. In re 
Wells’ Estate, supra. 


66. Conn.—Spooner y. Phillins, 24 
A. 524, 62 Conn. 62, 16 L.R.A. 461 and 
note. 


Del.—Du Pont v.. Peyton, 
149, 15 Del:Ch..255. 


Iowa.—Kalbach v. Clark, 110 N.W. 
599, 133 Iowa 215, 12 L.R.A.N.S. 801, 
12 Ann.Cas. 647 and note, 12 Prob. 
Rep.Ann. 445. 


Ky.—Hite v. Hite, 20 S.W. 778, 93 
Ky. 257, 14 Ky.L. 385, 40 Am.S.R. 189, 
19 L.R.A. 173. 


Md.—Spedden v. Norton, 150 A. 15, 
159 Md. 101; Ex parte Humbird, 80 A. 
209, 114 Md. 627. 


Mass.—D’Ooge v. Leeds, 57 N.E. 
1025, 176 Mass. 558, 6 Prob.Rep.Ann. 
40; Heard v. Eldredge, 109 Mass. 258, 
12 Am.R. 687. ' 


Mich.—Poole v. Union Trust Co., 
157 N.W. 430, 191 Mich. 162, Ann.Cas. 
1918E 622. 

Mo.—Hayes v. St. Louis Union 
Trust Co., 298 S.W. 91, 317 Mo. 1028, 
66 A.L.R. 1276. 

Pa.—In re Graham’s Estate, 47 A. 
1108; 198 Pa. 216, 6 Prob.Rep.Ann. 


96 A. 


136. A. 


370; Smith’s Estate, 21 A. 438, 140 
Pa.St. 344,23 Am-S.R- 2375. Vinton's 
Appeal, 99 Pa. 434, 44 Am.R. 116; 
Moss’ Appeal, 83 Pa. 264, 24 Am.R. 
164; Borntraeger’s Est., i% Pa.Dist. 
ales 


R.I.—Greene v. Smith, 19 A. 1081, 
fone 28; Parker v. Mason, 8 R.I. 
(. 


[a] Stock dividend representing 
corporate capital, and not earnings, 
goes to the remainderman as capital 
and not to the life beneficiary as in- 
come. Kalbach v. Clark, 110 N.W. 599, 
33 Iowa 215, 12 L.R.A.N.S. 801, 12 
Ann.Cas. 647 and note, 12 Prob.Ren. 
Ann. 445; Hite v. Hite, 20 S.W. 778, 
93 Ky. 257, 14 Ky.L. 385, 40 Am.S.R. 
USO AGS Tas Ae ioe 


[b] Dividends from money re- 
ceived for land condemned.—Money 
paid to compensate a corporation for 
part of its real estate taken by a city 
under the right of eminent domain, if 
distributed as a dividend to the stock- 
holders, belongs to the capital and not 
the income of a trust fund invested in 
the shares. Heard v. Eldredge, 109 
Mass. 258, 12 Am.R. 687. 


[c] Dividends declared out of pro- 
ceeds of sale of corporate property 
(1) may be corpus or principal. Ex 
parte Humbird, 80 A. 209, 114 Md. 627; 
In re Graham’s Estate, 47 A. 1108, 198 
Pa. 216, 6 Prob.Rep.Ann. 370; Vinton’s 
Appeal, 99 Pa. 434, 44 Am.R. 116; 
Rhode Island Hospital Trust Co. v. 
Bradley, 103 A. 486, 41 R.I. 174 [rearg 
den 103 A. 564]; In re Gihon, [1928] 
N.Ir. 1. (2) However, where the 
ordinary business of the corporation 
is of a wasting nature, involving 
sales of the property in which its 
capital is invested, and its earnings 
necessarily arise from conversion of 
its capital, dividends declared from 
the proceeds of sales in the regular 
course of business may be treated as 
income. Washington County Hospital 
Ass’n v. Hagerstown Trust Co., 91 A. 
(87, 12@ Md d, GaARZAA9I5A 7385, Dix 
parte Humbird, supra; Hayes v. St. 
Louis Union Trust Co., 298 S.W. 91, 
317 Mo. 1028, 56.-A.L.R. 1276; In re 
Jackson’s Will, 179 N.E. 496, 258 N.Y. 
281 [rearg den sub nom. In re Brook- 
lyn Trust Co., 180 N.E. 354, 258 N.Y. 
610]. (3) Another view is that 
“where a testator establishes a trust 
in property for the benefit of a life 
tenant with remainder over to an- 
other, and the property is of a wast- 
ing nature, such as mining stock or 
land stock, the dividends on which 
represent in part a practical diminu- 
tion of corporate assets, in the ab- 
sence of a elear expression of the 
testator’s intention to the contrary 
the life tenant will be entitled to re- 
eeive only the current rate of inter- 
est on the value of the trust property, 
and the remainder of the dividends 
will become a part of the principal of 
the trust fund, to be invested anew by 
the trustee.” In re Wells’ Estate, 144 
N.W. 174, 156 Wis. 294, 304. 


{[d] Dividend on winding-up or 
liquidation of corporation is capital. 
Anderson v. Bean, 172 N.E. 647, 272 
Mass. 432, 72 A.L.R. 959; Gifford v. 
Thompson, 115 Mass. 478; Rhode Is- 
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stock dividends representing earnings made by the 
corporation subsequent to the inception of the trust 
are to be regarded as capital or income of the trust 
As in eases wherein the question arises 
between life beneficiaries and remaindermen gener- 
ally,®* so in cases arising under testamentary trusts, 
some courts adopt and follow the so-called Massa- 


Under this rule, which has been 


land Hospital Trust Co. v. Peckham, 
107 A. 209, 42 R.I. 365; Bothwell -v. 
Estep, 6 P.(2d) 1108, 166 Wash. 420 
{aff 12 P.(2d) 1119]; In re Palmer, 56 
Sol.J. 363. See In re Gerlach’s Estate, 
188 N.W. 94, 177 Wis. 251 (discussing 
the point and indicating that on 
liquidation of a corporation the re- 
mainderman should receive at least. 
the par value of the stock before any 
distribution is made to the life ten- 
ant, but dealing with a case wherein 
no appeal was taken from that por-, 
tion of the judgment which directs 
the trustees to pay to the life tenant 
all proceeds arising from liquidation 
over and above par value of the 
capital stock). 


67. See infra text and notes 69-85. 


68. Respective rights of life ten- 
ant and remainderman to dividends 
bree ncee see Corporations §§ 1255— 
1263. 


69. U.S.—Gibbons v. Mahon, 10 S. 
Ct. 1057, 136 U.S. 549, 34 L.Ed. 525; 
Buder v. Franz, 27 F.(2d) 101. 


Conn.—Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 
268; Bishop v. Bishop, 71 A. 583, 81 
Conn. 509; Boardman v. Mansfield, 66 
A. 169, 79 Conn. 634, 12 L.R.A.N.S. 698, 
118 Am.S.R. 178, 12 Prob.Rep.Ann. 
382; Brinley v. Giou, 50 Conn. 66, 47 
Am.R. 618. 


D.C.—Lanston v. Lanston, 53 App. 
D.C. 340, 290 F. 315 [cert den 44 S.Ct. 
33, 263 U.S. 703, 68 L.HKd. 515]. 


Ill._— Billings v. Warren, 74 N.E. 
1050, 216 Ill. 281; De Koven v. Alsop, 
ae 930, 205, Ell 309, 63) DaRcAL 


Me.—Harris v. Moses, 104 A. 703, 
117 Me. 391; Thatcher v.’ Thatcher, 
104 A. 515, 117 Me. 331; Richardson 
Be iepanason, 75 Me. 570, 46 Am.R. 


Mass.—Anderson v. Bean, 172 N.E. 
647, 272 Mass. 432, 72 A.L.R. 959; Old 
Colony Trust Co. v. Shaw, 158 N.E. 
530, 261 Mass. 158; Rand v. Hubbell, 


115 Mass. 461, 15 Am.R. 121; Leland 
v. Hayden, 102 Mass. 542; Daland v. 
Williams, 101 Mass. 571; Minot v. 


Paine, 99 Mass. 101, 96 Am.D. 705. 


Mo.—Selleck v. Hawley, 56 S.W. 
(2d) 387; Hayes v. St. Louis Union 
Trust Co., 298 S.W. 91, 317 Mo. 1028, 
56 A.L.R.. 1276. 


Ohio.—Lamb v. Lehmann, 143 N.FE. 
276, 110 Ohio St. 59, 42 A.L.R. 437 [aff 
19 Ohio App. 339]. Compare Worth- 
ington v. MeAlpin, 18 Ohio N.P.N.S. 
436 (deeming the court not bound by 
any rigid arbitrary rule and holding 
that, under the facts and eircumstanc- 
es of the case, justice and equity re- 
quire that extra dividends declared 
out of the earnings of the corpora- 
tion after the creation of the trust, 
but payable in stock dividends, belong 
to the life tenants rather than the 
remaindermen, provided the integrity 
of the trust fund is not thereby im- 
paired). 


R.I.—Newport Trust Co. v. Van 
Rensselaer, 78 A. 1009, 32 R.I. 231, 35 
L.R.A.N.S. 563; Greene v. Smith, 19 
A. 1081, 17 R.I. 28; In re Brown, 14 R. 
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characterized as one of convenience,’?° and which is 
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earnings, whether paid in eash or stock, are to be re- 


based on the character of the dividend,*! all cash’? | garded as principal or income or are to be appor- 


or property’ dividends, whether ordinary or extraor- 
dinary,’* and no matter how large,*® are regarded as 
income, and all stock dividends are regarded as cap- 
ital, regardless of the period of time during which 
the earnings, out of which they are declared, were 
Other courts adopt and fol- 
low what is variously known as the Pennsylvania, 


made or accumulated.’ ® 


American, or apportionment rule.** 


which is based on the time of the accumulation of 
the earnings out of which the dividend is declared 
and paid,’* extraordinary dividends from corporate 


I. 371, 51 Am.R. 397. See Rhode Is- 
land Hospital Trust Co. v. Peckham, 
107 A. 209, 42 R.I. 365 (manifesting 
an inclination to follow the Pennsyl- 
vania, rather than the Massachusetts, 
rule, and holding that an extraordi- 
_nary dividend, based on a surplus ac- 
cumulated before the creation of the 
trust, is capital where, although it is 
in form a cash dividend, it is in prac- 
tical effect a stock dividend, the cor- 
poration having sold new shares of 
stock and distributed the proceeds of 
sale as a dividend). 


[a] Statutes—(1) In Georgia a 
statute in substance selects the Mas- 
sachusetts rule as the correct one by 
declaring that “any extraordinary ac- 
cumulation of the corpus—such as an 
issue of new stock upon tthe shares 
of an incorporated or joint-stock com- 
pany, attaches and goes with it to the 
remainderman.” Jackson v. Maddox, 
70 S.E. 865, 136 Ga. 31, 33, Ann.Cas. 
PIO BaAVoY 1 (2)inelinwNew, Work. a 
statute declares, as to trusts subse- 
quently created, that, unless other- 
wise provided in the will or other in- 
strument creating a trust, a stock 
dividend shall be principal and not 
income of the trust. Pers. Prop. L. 
§ 17-a as amended by L. (1926) c 843. 
(3) This statute is not retroactive 
(In re Hagen’s Will, 186 N.E. 792, 
262 N.Y. 301) (4) and it has been 
construed to refer only to extraordi- 
nary stock dividends and not to ordi- 
nary dividends payable in stock (In 
re Villard’s Will, 264 N.Y.S. 236, 147 
Mise. 472). () “The will and 
codicil of the decedent should be con- 
strued under this law in a manner 
that will best carry out the mani- 
fest intention of the testatrix, that 
is, that only the normal and usual in- 
come received from her securities 
should be disbursed to the_ benefi- 
ciaries. The surrogate is of the opin- 
ion that these stock dividends in ques- 
tion should be added to the principal.” 
In re Van Schoonhoven’s Hstate, 255 
N.Y.S. 4385, 439, 142 Misc. 384. (6) In 
deciding cases arising under testa- 
mentary trusts created prior to the 
enactment of this statute, the courts 
of New York for a number of years 
followed the so-called Pennsylvania 
rule (Pratt v. Ladd, 170 N.E. 895, 253 
N.Y. 213 [rearg den 173 N.E. 840, 254 
N.Y. 504]; Bourne v. Bourne, 148 N.E. 
180, 240 N.Y. 172; Macy v. Ladd, 125 
N.E. 829, 227 N.Y. 670 [rearg den 127 
N.E. 916, 228 N.Y. 614]; In re Megrue, 
120 N.E. 651, 224 N.Y. 284 [rearg and 
am of remittitur den 123 N.E. 878, 226 
N.Y. 702]; In re Osborne, 103 N.E. 
723, 209 N.Y. 450, Ann.Cas.1915A 298; 
In re Megrue, 155 .N.Y.S. 1059, 170 
App.Div. 653, 16 Mills Surr. 85 [aff 
AT NE! 1091, 217 NY. 62375) Inv re 
Bemis’ Will, 205 N.Y.S. 367, 123 Misc. 
255; In re Roberts’ Hstate, 191 N.Y.S. 
527, 117 Misc. 794; In re Columbia 
‘euUste OO LOOM Ney: Suto OG, SLE MSG. 
HoGuerine re. Lod, 147. NYS, eLodauesb 


Under this rule, 


Mise. 298, 12 Mills Surr. 41; In re 
Affieck, 146 N.Y.S. 885, 83 Misc. 659, 
11 Mills Surr. 493 [aff 149 N.Y.S. 1068, 
164 App.Div. 960, aff 108 N.E. 1088, 
214 N.Y. 662]), (7) but found it con- 
fusing and at times unjust (In re 
Hagen’s Will, 186 N.E. 792, 262 N.Y. 
301). (8) ‘It involved elaborate ac- 
countings for the purpose of deter- 
mining how far the dividends were 
the result of profits accumulated be- 
fore the creation of the trust, and how 
far the result of profits accumulated 
thereafter. The Legislature evinced 
its will that there should be an end to 
these complexities hereafter in the 
administration of the law of trusts.” 
People v. Gilchrist, 153 N.E. 39, 243 
N.Y. 173, 182. (9) Pennsylvania rule 
see infra text and notes 77-81. (10) 
At an earlier period, all dividends, re- 
gardless of their form, were regarded 
as income when paid out of earnings 
(McLouth v. Hunt, 48 N.B. 548, 154 
NX U9 39 RA. 230s InerenCaney, 
118 N.Y.S. 504, 63 Misc. 489, 7 Mills 
Surr. 194), (11) and a rule, corre- 
sponding to what is known as the 
Kentucky rule (see infra text and 
notes 83-85), obtained in this state 
(Lowry v. Farmers’ L. & T. Co., 64 
NE. 6796, 172 NY 137; Matter: jof 
Kernochan, 11 N.E. 149, 104 N.Y. 618; 
aay Stevens, 95 N.Y.S. 297, 46 Misc. 
6 f 


[b] Modern English rule is simi- 
lar to the Massachusetts rule, the ac- 
tion of the company, considered with 
reference to substance and intent as 
well as form, in capitalizing profits 
or distributing them as dividends be- 
ing dominant on the question wheth- 
er dividends or bonus shares are 
capital or income. Bouch v. Sproule, 
12 App.Cas. 385; In re Bates, [1928] 
Ch. 682; In re Taylor, [1926] Ch. 923; 
In re Speir, [1924] 1 Ch. 359; In re 
Hatton, [1917] 1 Ch. 357; In re Thom- 
as, [1916] 2 Ch. 331; In re Alsbury, 45 
Ch.D: 23%) Carson, (Carson, [uo roi 
1 Ir. 321; In re Ogilvie, 88 L.J.Ch. 159; 
In re Evans, 82 L.J.Ch. 12. 


{[c] Leading case,—Minot v. Paine, 
99 Mass. 101, 96 Am.D. 705. 


70. Du Pont v. Peyton, 136 A. 149, 
15 Del.Ch. 255 (dictum); Hayes v. St. 
Louis Union Trust Co., 298 S.W. 91, 
817 Mo. 1028)''56 A.L.R. 1276; In re 
Nirdlinger’s Estate, 139 A. 200, 290 
Pa. 457, 56 A.L.R. 1303 (dictum). 


71. Hayes v. St. Louis Union Trust 
Co., 298.S.W. 91, 8317 Mo. 1028, 56 A. 


L.R. 1276. 
72. See Corporations § 1260. 
73. Hayes v. St. Louis Union Trust 


Co., 298 S.W. 91, 317 Mo. 1028, 56 A.L. 
R. 1276; Lamb v. Lehmann, 143 N.E. 
276, 110) Ohio «Sit. 59%) 42° Av R. 1437 
[aff 19 Ohio App. 339]. 


[a] Dividend declared in stock of 
another corporation is, in legal effect, 
like a cash dividend. Creed vy. Mc- 
Aleer, 175 N.E. 761, 275 Mass. 358, 80 


tioned between principal and income accordingly as 
the earnings out of which they are declared and paid 
were accumulated before, after, or partly before and 
partly after, the inception of the trust;*® and in 
most jurisdictions following this rule ordinary cash 
dividends are regarded as income, regardless of the 
time of the accumulation of the surplus out of which 
they are payable*®® and regardless of how soon after 
the testator’s death they are declared,*? although in 
at least one jurisdiction, they are apportioned the 
same as other dividends.*? 


A smaller number of 


AEs Lddi7e 


74. Lamb v. Lehmann, 143 N.E. 
276, 110 Ohio St. 59, 42 A.L.R. 487 [aff 
19 Ohio -App. 339]. 


75. Minot v. Paine, 99 Mass. 101, 
96 Am.D. 705. : 


76. See Corporations § 1260. 


77.- Md.—Spedden v. Norton, 150 
A. 15, 159 Md. 101; Miller v. Safe De- 
posit & Trust Co. of Baltimore, 96 
A. 766, 127 Md. 610; Foard v. Safe 
Deposit & Trust Co. of Baltimore, 89 
A. 724, 122 Md. 476 [dist Coudon vy. 
Updegraff, 83 A. 145, 117 Md. 71; 
on Humbird, 80 A. 209, 114 Mad. 


Miss.—Simpson y. Millsaps, 31 So. 
ot 80 Miss. 239, 7 Prob.Rep.Ann. 


N.H.—Holbrook v. Holbrook, 66 A. 
124, 74 N.H. 201, 12 L.R.A.N.S. 768 and 
note, 12 Prob.Rep.Ann. 368. 


N.J.—Hewitt v. Hewitt, 166 A. 528, 
113 N.J.Eq. 299; Union County Trust 
Co. v. Gray, 159 A. 625, 110 N.J.Ba 
270; Hagedorn v. Arens, 150 A. 4, 106 
N.J.Eq. 377; McCracken vy. Gulick, 112 
A. 317, 92 N.J.Eq. 214. 


Pa.—In re Bullitt’s Estate, 162 A. 
288, 308 Pa. 413; In re Nirdlinger’s 
Estate, 139 A. 200, 290 Pa. 457, 56 A.L. 
R. 1303; In re Flaccus’ Hstate, 129 
A. 74, 283 Pa. 185; In re Sloan’s Es- 
tate, 102 A. 31, 258 Pa. 868; Smith’s 
Estate, 21 A. 438, 140 Pa. 344, 23 Am. 
S.R. 237; In re Merchants’ Fund 
Ass’n’s Appeal, 20 A. 527, 136 Pa. 48, 


20 Am.S.R. 894, 9 L.R.A. 421; Harp’s 
Appeal, 28 Pa. 368; In re Wilcox’s 
Estate, 66 Pa.Super. 182; Mallory’s 


Hstate, 5 Pa.Dist.&Co. 333; Wilson’s 
Estate, 30 Pa.Dist. 31; Maulsby’s Est., 
32 Pa.Co. 153. 


S.C.—Wallace v. Wallace, 72 S.E. 
553, 90 S.C. 61. 


Wis.—In re Matthews’ Estate, 245 
N.W. 122, 210 Wis. 109. 


{a] Geading case.—Harp’s Appeal, 
28 Pa. 368. 


78. See Corporations § 1261. 
79. See Corporations § 1261. 
80. See Corporations § 1261. 
81. In re Waterhouse’s Estate, 162 


A. 295, 308 Pa. 422; In re Nirdlinger’s 
Estate, 139 A. 200, 290 Pa. 457, 56 A. 
L.R. 1303. 


€2. Hewitt v. Hewitt, 166 A. 528, 
113 N.J.Eq. 299 (explaining as dictum 
an inconsistent statement in Me- 
Cracken v. Gulick, 112 A. 317, 92 NJ. 
Eq. 216); Hagedorn v. Arens, 150 A. 
4, 106 N.J.Eq. 877. See Union Coun- 
ty Trust Co. v. Gray, 159 A. 625, 110 
N.J.Eq. 270 (discussing the point); 
National Newark & Essex Banking 
Co. v. Work, 158 A. 109, 109 N.J.Eq. 
468 (where the amount:-of dividends 
declared before, but paid after, the 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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courts apply the so-called Kentucky rule’? which 
is based on the time of the declaration of the divi- 
dend*4 and under which a dividend declared out of 
earnings, whether of stock or cash, ordinary or ex- 
traordinary, and regardiess of the time when it was 
earned, is regarded as corpus or income accordingly 
as it was declared before or after the inception of 


the trust.®® : 


[§ 1881] (2) Inclusion in Trust.8¢ 
will may be so worded and construed as to create 
a trust in principal or eapital only,’* in income 
only,®® or in both capital and income.*® 


death of the testator is not large and 
it would be very difficult to deter- 
mine what proportion was earned be- 
fore, and what after, the testator’s 
death, the most practical method is 
to direct that all dividends paid after 

_the death of the testator be allocated 
to income). 


83. Bireley’s Adm’rs v. United 
Lutheran Church in America, 39 S.W. 
(2d) 203, 239 Ky. 82; Hite v. Hite, 
20 S.W. 778, 93 Ky. 257, 14 Ky.L. 385, 
40 Am.S.R. 189, 19 L.R.A. 173. 


[a] In Delaware the courts have 
adopted this rule but have called it 
the American rule or the Pennsyl- 
vania rule modified so as to eliminate 
the apportionment feature thereof. 
Du Pont v. Peyton, 136 A. 149, 15 Del. 
Ch. 255; Bryan v. Aikin, 86 A. 674, 
10 Del.Ch. 446, 45 L.R.A.N.S. 477 [rev 
$2.5. 817, 10° Del.Ch.. 1]. 


[b] eading case.—Hite yv. Hite, 20 
S.W. 778, 93 Ky. 257, 14 Ky.L. 385, 40 
Am.S.R. 189, 19 L.R.A. 173. 


84. Hayes v. St. Louis Union Trust 
Co., 298 S.W. 91, 317 Mo. 1028, 66 A. 
L.R. 1276 (dictum). 


85. See Corporations § 1262. 


86. Property included in trust gen- 
erally see supra § 1875. 


87. Clark v. Anderson, 10 Bush 
(Ky.) 99; Lyne v. Cleveland’s Adm’r, 
1 Bush (Ky.) 80; Weiser v. Zeigler, 
43 A. 964, 192 Pa. 398. 


[a] No trust in respect of income. 
—Sturgis v. Paine, 16 N.E. 21, 146 
Mass. 354; Royer’s Ex’rs v. Meixel, 
19 Pa. 2490. 


88. Corse v. Corse, 25 N.Y.S. 290, 
72 Hun 39 [aff 39 N.E. 630, 144 N.Y. 
569]. 


[a] Right to invade corpus.—Be- 
quest of money in trust to pay income 
to beneficiary is a legacy of income, 
though will authorized trustee to use 
any part of fund for beneficiary’s 
support. Detroit Trust Co. v. Detroit 
Trust Co., 242 N.W. 738, 258 Mich. 386. 


89. U.S.—Hawaiian Trust Co. v. 
Von Holt, 30 S.Ct. 308, 216 U.S. 367, 54 
de 59, 


Cal.—In re Blake’s Estate, 108 P. 
287, 157 Cal. 448; In re Delanéy’s Es- 
tate, 49 Cal. 76. 


Me.—Morse v. Morrell, 19 A. 97, 82 
Me. 80. 


Mass.—Walton v. Draper, 91 N.E. 
884, 206 Mass. 20; Rackemann_ v. 
Wood, 89 N.E. 1037, 203 Mass. 501; 
Kingsbury v. Gould, 9 Metc. 282; Bra- 
man v. Stiles, 2 Pick. 460, 13 Am.D. 
445. 

Mo.—Mead v. Jennings, 46 Mo. 91. 

N.Y.—Morse v. Morse, 85 N.Y. 53; 
Knox v. Metropolitan El. R. Co., 12 
N.Y.S: 848, 58 Hun 517 [aff 28 N.E. 
485, 128 N.Y. 625]. 

Pa.—Steinmetz’s Estate, 31 A. 1070, 
168 Pa. 171; Hutchison’s Appeal, 82 
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Amount or extent of capital.9° 
and construction of different wills, the capital to 
be set aside or held by the trustee for the purposes 
of the trust may variously consist of the residuary 
estate,®+ a certain share of the estate,°? the pro- 
ceeds of a sale of certain real property,®? a specified 
sum,°®* a sum sufficient to carry out the purposes of 
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Under the terms 


the trust,®® or a sum to be determined within eer- 


A particular 


tion.?® 


Pa. 509; Wilson vy. Shoenberger’s 
Ex’rs, 34 Pa. 121; Still v. Spear, 3 
eet 306; McGee’s Est., 20 Pa.Dist. 


R.I.—Taylor yv. Taylor, 9 R.I. 119. 


Tex.—Grant vy. Stephens, (Civ.App.) 
200 S.W. 893. 


Va.—Dunlop v. Harrison’s Ex’rs, 14 
GLAtt (OO EW as): colle 


W.Va.—Beirne’s Ex’rs v. Von Ahle- 
feldt, 11 S.E. 46, 33 W.Va. 663. 


90. What constitutes capital see 
supra §§ 1876-1880, 


91. Patterson’s Hst., 3 Pa.Dist. 790, 
15 Pa.Co. 520. ' 


92. In re Thompson, 1 N.Y.S. 2138. 


[a] In computing trust share (1) 
a specific legacy should be regarded 
as apart of the estate. In re Thomp- 
son, 1 N.Y.S. 213. (2) Where a tes- 
tatrix divided her residuary estate 
equally between her three daughters 
and two sons, but provided in a codi- 
cil that there should be equally de- 
ducted from the shares of two of the 
daughters and of the sons such a 
sum as, added to the share of the 
third daughter, would make it equal 
ten thousand dollars, and that such 
sum so deducted should be held in 
trust by the testatrix’ executors dur- 
ing the life or such daughter, or un- 
til she should marry, the income 
therefrom to be paid her in quarter- 
ly payments, it was held that the 
trust fund should be computed on the 
net principal of the estate, and that 
the executors should pay to them- 
selves as trustees such part of the 
income as bore to the whole income 
the same proportion as the trust fund 
bore to the entire net principal, the 
income so received by the trustees to 
be paid to the beneficiary. Matter or 
Harris, 116 N.Y.S. 270, 61 Mise. 563, 
7 Mills Surr. 49. 


93. In re Houston’s Will, (Del.Ch.) 
165 A, 132. 


94, Matter of Sproule’s Estate, 87 
No 432, 42 Misc. 448, 4 Mills Surr. 


{a] In effect, the testator declares 
the precise amount of the trust fund 
where he makes such a _ provision 
that the determination of the prin- 
cipal is a mere matter of calculation, 
as where he gives to the trustees such 
a sum as, when invested at the rate 
of six per cent per annum, will pro- 
duce certain annuities. Matter of 
Sproule’s Estate, 87 N.Y.S. 432, 42 
Mise. 448, 4 Mills Surr. 165. 


[b] Investment in bonds selling 
below par.—The deposit of bonds, the 
par value of which equals the amount 
of the trust fund, but the market val- 
ue of which is considerably below tne 
par value, does not comply with the 


will. Matter of Sandrock’s Estate, 
99 N.Y.S. 497, 49 Misc. 371, 5 Mills 
Surr. 253 [aff 105 N.Y.S. 1141, 120 


App.Div. 898, aff 82 N.E. 1132, 
Ya 56075 


189 N. 


tain maximum and minimum limits, by the execu- 
tor or trustee in the exercise of a sound disere- 
Trusts under a will are not entitled to share 
in the increase in the value of the principal of the 


95. Equitable Guarantee, ete., Co. 
v. Rogers, 44 A. 789, 7 Del.Ch. 898; 
Merriam v. Merriam, 83 N.W. 162, 80 
Winn..254: Craig y. Craig, 3 Barb.Ch. 
GNaY. 76. 


[a] Sum sufficient to produce spec- 
ified annuity or pericdical income.— 
(1) Weed v. Scofield, 49 A. 22, 73 
Conn. 670; Grainger’s Ex’rs and 
Trustees v. Pennebaker, 56 S.W.(2d) 
1007, 247 Ky. 324; Stark v. McEwen, 
15 Ohio App. 188; Scoull’s Est., 21 
Pa.Dist. 110. (2) Where a testator 
devised certain property in trust for 
the use of his widow and son, and 
also provided for an annuity to the 
widow, to be derived from property 
set aside for that purpose, and de- 
clared that his residuary estate 
should be the whole of his estate, ex- 
cept the portion devised for the use 
of the widow and son and the amount 
necessary to raise the annuity, and 
the trustee set apart more property 
than was necessary to raise the an- 
nuity, such excess was a part of the 
residuary estate. Equitable Guar- 
antee, etc., Co. v. Rogers, 44 A. 789, 7 
Del.Ch. 398. (3) Where a testator 
provides for a fund to furnish a cer- 
tain income tor a beneficiary, desig- 
nating the amount of the income, and 
providing that it shall be paid each 
year, and that securities shail be se- 
lected sufficient to secure that result, 
the selection of such securities in the 
first instance does not constitute a 
specific and changeless fund or legacy 
the income of which must necessarily 
be diminished upon diminution of the 
producing capacity of such fund. 
Merriam yv. Merriam, 83 N.W. 162, 80 
Minn. 254. 


[b] Sum producing income sufS- 
cient fcr perpetual repair of buriai 
lot.—A direction in a will that the ex- 
ecutor should invest in a bank “an 
ample sum of money,” the income of 
which should be sufficient to keep the 
testator’s burial lot in repair forever, 
authorized the investment of a sum 
of money reasonably capable of ac- 
complishing the testator’s purpose. 
eee v. Kenison, 10 A. 706, 64 N.H. 
354. 


{[c] Amount reguired to purchas: 
bonds of specified face value.—Where 
a testator bequeathed to his executors 
“a sufficient sum of money” in trust, 
to be invested in the best government 
bonds, to the amount of seventy-five 
thousand dollars, and the price of 
bonds was at the time fluctuating, 
the executors were required to invest 
an amount’ sufficient to purchase 
bonds of the face value of seventy- 
five thousand dollars. Wisner y. 
Kleinhans, 37 N.W. 290, 69 Mich. 307. 


96. Thomas v. Thomas, 53 So. 630, 
Miss. 697. 


fa] Discretion must be exercised 
within limits and for the purposes 
prescribed by the will. Weed v. Sco- 
field, 49 A. 22, 73 Conn. 670; Equita- 
ble Guarantee, ete., Co. v. Rogers, 44 
A. 789, 7 Del.Ch. 898. 
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estate before the time they were set apart.°? Under 
a will directing the setting up of a trust fund, giv- 
ing’ a certain person a life estate in designated real 
property and authorizing a sale of such property 
with the consent of the life tenant, the proceeds of 
a sale are not to be added to or become a part of 


the trust fund.?® 


[§ 1882] (3) Division Generally. According to 
the terms of the will in question and the construction 
placed thereon a testamentary trust estate may be 
held in an entire fund and the income divided,®® or 
the capital may be divided,! or on death of each ben- 


97. Matter of Irwin’s Estate, 61 
N.Y.S. 239, 29 Misc. 266, 1 Mills Surr. 
279. 


98. Wechsler v. Drey, 197 N.Y.S. 
453, 203 App.Div. 692. See In re Hol- 
lenbeck’s Will, 236 N.Y.S. 232, 1354 
Mise. 554 (construing the will in 
question to manifest an intention that 
the proceeds of a sale should be sub- 
stituted for the use, possession, and 
rents of the real estate and that the 
life tenant should have the interest 
and income on the proceeds). 


99. Bell v. Towner, 11 A. 185, 55 
Conn. 364; In re Sherman’s Hstate, 15 
N.Y.St. 438. See Moore v. Downey, 
91 A. 116, 88 N.J.Eq. 428 (until the 
happening of a certain contingency). 


1. Tuttle v. tlowell, LN AT oet 

od 17 N.J.Hq. 176]; nion DPrust 
ae vy. Metcalfe, 76 N.Y.S. 375, 387 Misc. 
672. 

2. Mass.—Fabens v. Fabens, 5 N. 
EB. 650, 141 Mass. 395. : 


N.J.—Roarty v. Smith, 31 A. 1031, 
53 N.J.Eq. 253. 

N.Y.—Allen v. Allen, 19 N.Y.S. 419, 
63 Hun 635 [aff 43 N.I. 626, 149 N.Y. 
280]. 

N.C.—Baker v. McAden, 24 8.E. 531, 
118 N.C. 740. 

Pa.—Pennsylvania Co.’s Appeal, 10 
A. 130, 6 Pa.Cas. 173; In re Gallaher’s 
Estate, 97 Pa.Super. 273. 


Persons entitled to share of de- 
ceased beneficiary see infra § 1892. 


g. Ala.—Taylor v. Harwell, 65 Ala. 
1; Wynne vy. Walthall, 37 Ala. 37. 


Conn.—Webb v. Lines, 58 A. 227, 77 
Conn. 51; Hartford Security Co. v. 
Gone, 31 A. 7, 64 Conn, 579; Bell v. 
Towner, 11 A. 185, 55 Conn. 364; Ly- 
man v- Parsons, 26 Conn. 493. 


D.cC.—American Security, 
v. Payne, 33 App.D.C. 178. 


Ga.—Prince v. Barrow, 48 S.H. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


.Hawaii.—Campbell v. Campbell- 
Parker, 18 Hawaii 34. 


Ill.— Lombard v. Witbeck, 51 N.E. 
Glee Ucar Lee os 


Ky.—Suggett’s Trustees v. Pirtle, 
251 S.W. 959, 199 Ky. 713; Stephens v. 
Stephens, 1/8 S.W. 1066, 165 Ky. 727; 
Young v. Miles’ Ex’rs, 10 B.Mon. 287. 


Me.—Hichborn vy. Bradbury, 90 A. 
825, 111 Me. 519; Kehoe v. Ames, 51 
A. 870, 96 Me. 155. 


Md.—Osborne v. MeTavish, 40 Md. 
179; Mitchell v. Holmes, 1 Md.Ch. 
287. 


Mass.—Old Colony Trust Co. v. Sar- 
gent, 126 N.H. 526, 235 Mass. 298; Mc- 
Elwain v. Hildreth, 89 N.E. 567, 203 
Mass. 376; Stearns v. Stearns, 77 N. 
BH. 1154, 192 Mass. 144, 11 Prob.Rep. 
Ann. 576; Peabody v. Tyszkiewicz, 77 
N.E. 839, 191 Mass. 317; Williams v. 


ete., Co. 
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eficiary his share may be divided.? 


[§ 1883] (4) Right 
provisions of the particular will, construed so as to 
ascertain and give effect to the intent of the testa- 
tor, determine the right of beneficiaries of a tes- 
tamentary trust to principal or income;® and the 


to—(a) In General. The 


same is true as respects the right to capital or in- 


Thacher, 71 N.E. 567, 186 Mass. 293; 
Coburn v. Anderson, 131 Mass. 513; 
Claflin v. Ashton, 128 Mass. 441; 
Palmer y. Stevens, 15 Gray 343. 


Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 


| 113 N.W. 267, 73 Neb. 667 


N.H.—Brock y. Sawyer, 39 N.H. 
547. 
N.J.—House v. Ewen, 37 N.J.Eq. 


368; Howell v. Tuttle, 17 N.J.Eq. 540 
[aff 17 N.J.Eq. 176]. ‘ 


N.Y.—In re Tompkins, 49 N.E. 135, 
154 N.Y. 634, 3 Prob. Rep/Ann: 357; 
Smith v. Parsons, 40 N.E. 736, 146 N. 
Y. 116, 1 Prob.Rep.Ann. 420; Hopkins 
Ae ASSaaley MAKIN GID) 23, sy ING SGBe ik 
Prob.Rep.Ann. 851; Monson v. New 
York Security, etc., Co., 35 N.E. 945, 
140 N.Y. 498; Matter of Hoyt, 101 N. 
SES Day TAS ANON Dia ile lie ae Gale IN 
EH. 1166, 189 N.Y. 511]; In re Fraser’s 
Will, 156 N.Y.S. 383, 170 App.Div. 257, 
16 Mills Surr. 1; In re Smith’s Estate, 
12 N.Y.S. 415, 59 Hun 616 [aff 27 N.E. 
852, 126 N.Y. 641]; In re Hutchins’ 
Hstate, 239 N.Y.S. 717, 1386 Mise. 270; 
In re Correll’s Will, 151 N.Y.S. 962, 88 
Mise, 377, 13 Mills Surr 312)" In re A £- 
fleck, 146 N.Y.S. 835, 83 Mise. 659, 11 
Mills Surr. 493 [aff 149 N.Y.S. 1068, 
164 App.Div. 960 (aff 108 N.E. 1088, 
214 INDY. (662) 1; in re Wehre’s) Wall, 
131 N.Y.S. 992, 72 Mise. 565, 8 Mills 
Surr. 201; Central Trust Co. v. Egles- 
LOM, nS) ONGYE Se OSD AG pe NELSes Og sr 
Sherman’s Hstate, 15 N.Y.St. 438; 
ven Vechten vy. Van Veghten, 8 Paige 
104. 


Pa,—In re Kelly’s Wstate, 44 A. 289, 
193 Pa. 45; Fletcher’s Apneal, 17 A. 
340, 125 Pa. 352; Johnson’s Appeal, 
12 Serge.&R. 317; Zeigler’s HWstate, 4 
Pa.Dist.&Co. 61; Paxon’s Mst., 22 Pa. 
Dist. 358; Kerrigan’s Mst., 5 Pa.Dist. 
125, 17 Pa.Co. 487; McIntosh’s BEst., 
34 Pa.Co. 497. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 R. 
IT. 542, Ann.Cas.1916B 240; Farley v. 
Buekiinige? Aven iG ky haisgis. 


S.C.—Davidson v. Ruff, 11° S.C.Hq. 
AY Brailsford v. Heyward, 2 S.C.Eq. 
18. 


Tenn.—Pilcher v. McHenry, 14 Lea 
77; Harris v. Alderson, 4 Sneed 250. 


Va.—Garland’s Adm’r yv. Garland’s 
PNG GIy SHIR, CAS OS elk YE Bc 
Am.S.R. 682; 13 L.R:A. 212 and note: 


[a] Person designated by name.— 
Under a will authorizing trustees to 
pay the income of a trust fund to a 
person, naming him, or his wife, nam- 
ing her, her right. to such of the in- 
come as they may allow her does not 
depend upon her status as his wife. 
In re Miller, 157 NYS.) 860/171 App. 
Div. 229, 17 Mills Surr. 30 [aff sub 
nom. In re Akin’s Hstate, 152 N.Y.S. 
310, 89 Misc. 690, 14 Mills Surr. 108, 
and aff 114 N.E. 1072, 219 N.Y. 572]. 


4, Ala.—Wynne v. Walthall, 37 
Ala. 37. 


come as between beneficiaries.* 
the will may be such as to entitle a particular bene- 
ficiary to the income only and to no part of the prin- 
cipal or corpus of the trust;° and furthermore he 
may have a right only to a particular kind of in- 


The provisions of 


Conn.—Farnam yv. Farnam, 77 A. 70, 
83 Conn. 369. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob:Rep.Ann. 611. 


Mass.—Shattuck v. Balcom, 49 N.E. 
87, 170 Mass. 245, 3 Prob.Rep.Ann. 
443;° Minot v. Taylor, 129 Mass. 160. 


N.H.—Tarbell vy. Leary, 74 A. 249, 
75 N.H. 595. 


N.Y.—In re Rooker’s Will, 162 N.E. 
283, 248 N.Y. 361 [rev 225 N.Y.S. 927, 
222 App.Div. 717]; Woodruff v. Wood- 
ruff, 66 N.Y.S. 936, 54 App.Div. 414; 
Matter of) Harris? S1Gr INE Yos: 120 mG 
Misc. 563, 7 ‘Mills Surr. 49; Central 
Trust Co. v. Egleston, 98 N.Y.S. 1055, 
47 Misc. 693. 


Ohio.—Devenney y. Devenney, 77 
N.E. 688, 74 Ohio St. 96; Babcock vy. 
Monypeny, 18 Ohio «Cir:Ct.Ni So 538 
Miller v. Miller, 13 Ohio N.P.N.S. 1. 


Pa.—In re Kelly’s Estate, 44 A. 289, 
193 Pa. 45; Fletcher’s Appeal, 17 A. 
340, 125 Pa. 352. 


5. U.S.—Brown v. Wisconsin Syn- 
dicate, 19 F.(2d) 198; Anchor Realty 
& Investment Co. v. Becker, 3 F.Supp. 
22. 


Cal.—In re Heywood’s Estate, 82 P. 
ion 148 Cal. 184, 11 Prob.Rep.Ann. 
ol. 


Conn.—Union & New Haven Trust 
co vy. Watrous, 146 A. 727, 109 Conn. 


Del.—Wilmington Trust Co. v. Hou- 
lehan, 131 A. 529, 15 Del.Ch. 84. 


Tll.— Morrison y. Schorr,,; 64 N.E. 
545, 197 Ill. 554, 8 Prob.Rep.Ann. 92; 
Hinbecker vy. Hinbecker, 44 N.H. 426, 
162) TM. 267. 


Ky.—Warren vy. Fidelity Trust Co., 
131 S.W. 1052, 141-Ky. 13; Offutt ve 
Divine’s Ex’rs, 53 S.W. 816 [rev 49 S. 
W. 1065, 20 Ky.L. 1732]. 


Md.—Homer vy. Landis, 52 :A. 494, 
95 Md. 320, 7 Prob.Rep.Ann. 738. 


Mass.—Megathlin y. Stearns, 136 
N.E. 80, 242 Mass. 326; Winn v. Bart- 
lett, 45 N.E. 752, 167 Mass. 292. 


Neb.—Pickens y. Pickens, 181 N.W. 
154, 105 Neb. 498. 


Ni —Wwibite v..Chaplin, J43Ayods 
84 N.H. 208. 


N.J.—Endicott v. Endicott, 3 A. 157, 
41 N.J.Eq. 93; In re Smisson, 82 A. 
614, 79 N.J.Hq. 233. See Vrooman v. 
Virgil, 88 A. 372, 81 N.J.Eq. 301 (after 
the happening of a certain contin- 
gency). 


N.Y.—In re Smith, 30 N.E. L3Op ae 
N.Y. 239, 27 Am.S.R. 586; Shindler v. 
Robinson, 135 N.Y.S. 1056, 150 App. 
Div. 875; Matter of Stewart, 84 N.Y.S. 
719, 88 App.Div. 23; Stewart v. Phelps, 
75 N.Y.S. 526, 71 App.Div. 91 [aff 66 
N.E. 1117, 173 N.Y. 621]; Howland v. 
Howland, 9 N.Y.S. 233, 56 Hun 641 
[aff 31 N.E. 977, 184 N.Y. 305]; Mat- 
ter of Van Decar, 98 N.¥.S. 309, 49 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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esome® or income arising in a particular way.’ 
the other hand, under a proper construction of the 
will in question, a particular beneficiary may be 
entitled not only to the income, but also to all or 
part of the principal,* at least for a particular pur- 
pose® or in a specified contingency,!® as where the 
income alone is insufficient for the support of the 
beneficiary or other purpose of the trust.!4 
a will gives a beneficiary so much of the income, or 
income and principal, of a trust fund as may be nec- 
essary for his or her support, it is payable, unless a 
contrary intention appears, notwithstanding the ben- 
eficiary has an independent estate sufficient for sup- 
port,'* or notwithstanding she is a married woman, 
living apart from her husband, and has made no ef- 
fort to induce or compel him to support her.t® 


WILLS 
On 


W here 


Un- 


der a wall directing the trustees to apply the income 


Misc. 39, 5 Mills Surr. 176; In re Her- 
rick’s Estate, 12 N.Y.S. 105 [aff 14 
N.Y.S. 947, 59 Hun 616 and 30 N.E. 
130, 131. N.Y. 239,°27 Am.S.R. 586]; 
Matter of Millard, 9 N.Y.S. 126, 2 
Conn.Surr. 91; Fox vy. Phelps, 17 
Wend. 393 [aff 20 Wend. 437]. 


Pa:—In re Moyer’s Hstate, 124 A. 
331, 280 Pa. 1381; Gotwald v. Small, 
Som A MOU ete Paw coun pin ne yllis 
Wstate, 66 A. 567, 217 Pa. 358; Stein- 
metz’s Estate, 31 A. 1070, 168 Pa. 171; 
Thomson’s Appeal, 89 Pa. 36; Eng- 
lish’s Estate, 21 Pa.Dist. 303. j 


Va.—Sherrard v. Western State 
Hospital, 54 S.E. 1001, 106 Va. 36. 


N.S.—MecDonald v. Eastern Trust 
Co,,, 45 N.S. 61. 


Ont.—Re Tessier, 15 Ont.W.N. 458. 


[a] Imcome only for life.—Where 
the will gives the beneficiary the in- 
come only for life, with remainder 
over of the principal, he is not enti- 
tled to any part of the principal. 
Warren v. Fidelity Trust Co., 131 3. 
W. 1052, 141 Ky. 13; Gibson v. Du- 
bourg, 57 S.W. 240, 22 Ky... 351; Lee 
Ve UBidelity- Trust; etc. 6Co:,. 57, S=W. 
239) Peo iyalen oli SEOuUehtOn sv. 
Hughes, 79 A. 909, 108 Me. 233, Ann. 
Cas.1913A 1287; Judge v. O’Connor, 
24 N.Y.S. 84, 70 Hun 384; Matter of 
Millard’s Estate, 9 N.Y.S. 126, 2 Conn. 
Surr. 91; Francis’ Estate, 4 Pa.Dist. 
694, 17 Pa.Co. 163; Phillips’ Estate, 10 
Pa.Co. 374, 28 Wkly.N.C. 229. 


[b] Conveyance by remainderman 
to life beneficiary.—-Where a testator 
bequeathed a fund to his executor, in 
trust, to invest the same and pay the 
income to his married niece during 
her life, and at her death to pay the 
principal to her daughter, the purpose 
of testator was to preserve the corpus 
of the fund for the daughter, and not 
to establish a trust for the protec- 
tion of her mother, and, on the daugh- 
ter’s conveying her interest to her 
mother, the latter, having then the 
right both to the income and to the 
remainder, was entitied to an order 
-directing the executors to pay her 
the corpus of the fund. Mendenhall 
v. Hampton, 25 A. 44, 151 Pa. 214. 


6. Billings v. Dobbins, 191 N.W. 
21 PRBEMI BCS Te Slay. 


[a] Cash income from stock.—Re- 
gardless of whether or not a stock 
dividend is to be treated as income 
within the meaning of a testamentary 
trust provision (see supra § 1880), a 
beneficiary of income is not entitlea 
to such a dividend under a will man- 
ifesting a testamentary intent that he 
shall be entitled only to cash income 
from stock held in trust and that he 
shall not have any of the stock of the 
company in’ question within his con- 
trol so as to be able to dispose of it. 


Billings v. Dobbins, 191 N.W. 1, 221 
Mich. 395. 


7. McCoy v. McCloskey, 117 A. 473, 
94 N.J.Eq. 60. 


[a] Declared dividends.—A _ be- 
quest of corporate stock to trustees 
to collect all dividends, incomes, and 
profits declared and paid, on the stock, 
and to pay the same to the testator’s 
wife so long as she remains unmar- 
ried and thereafter to her children, 
does not include all the income and 
profits from the stock, but only the 
dividends declared by the corporation. 
McCoy v. McCloskey, 117 A. 473, 94 
N.J.Eq. 60. 


8. Conn.—Barnes v. Kelly, 41 A. 
772, 71 Conn. 220; Shepard v. Shepard, 
17 A. 1738, 57 Conn. 24; In re Simons’ 
Wiall,11 “A. '36,"°55 Conn. 239. 


Del.—Equitable Trust Co. v. Pen- 
netto, 142 A. 827, 16 Del.Ch. 218. 


Ill.— Gaffield v. Plumber, 51 N.E. 
WAS eT Dewi cds an. 


Kan.—In re Condon’s Estate, 
P. 1048, 105 Kan. 714. 


Ky.—Dockins v. Vass, 124 S.W. 290. 


Mass.—Codman vy. Brigham, 72 N. 
E. 1008, 187 Mass. 309, 105 Am.S.R. 
394, 10 Prob.Rep.Ann. 49; Coburn vy. 
Anderson, 131 Mass. 513. 5 


Mo.—Haydel v. Hurck, 72 Mo. 253 
[rev 5 Mo.App. 267]. 


N.J.—Post v. Rivers, 40 N.J.Eq. 21. 


N.Y.—In re Goldfeld’s Will, 256 N. 
Y.S. 268, 142 Misc. 712 [aff 257 N.Y.S. 
1034, 236 App.Div. 718]; In re Brick- 
son’s Estate, 183 N.Y.S. 779, 113 Misc. 
10; Matter of Van Valkenburgh’s 
Will, 113 N.Y.S. 1108, 60 Misc. 497, 6 
Mills Surr. 558; Finch v. Wilkes, 41 
N.Y.S. 227, 17 Misc. 428. 


Pa.—In re Martin’s Hstate, 28 A. 
55, 160 Pa. 32 [afi 2 Pa. Dist, '232);: 


1s9 


Zeigler’s Estate, 4 Pa.Dist.&Co. 01; 
William’s Estate, 29 Pa.Dist. 233; 
McGee’s Est., 20 Pa.Dist. 589; Gei- 


ger’s Hst., 24 Pa.Co. 238; Robinson’s 
Hst., 23 Pa.Co. 134; Winter’s Hst., 6 
Pa.Co. 635. 


Va.—Brown v. George, 6 Gratt._ (47 
Va.) 424. 


bya oer: Kirkland, 10 Ont.W.N. 435, 
6. 


9. In re Newton’s Hstate, 250 N.Y. 
S. 625, 140 Misc. 440; Blias’v. Loeb, 
65 S.H. 724, 83 S.C. 518. 


[a] Ikimitation to specified pur- 
pose.—Where the will authorizes use 
of the principal for a particular pur- 
pose only it cannot be used for other 
purposes. Nashua /orust.” Cosmriv: 
Burke, 152 A. 488, 84 N.H. 490; In re 
Pollock’s Will, 236 N.Y.S. 149, 134 
Mise. 212; Elias y. Loeb, 65 S.H. 724, 
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to the care, support, maintenance, and education of 
the testator’s sons, the support of the family of a 
married son is clearly incidental to his care, sup- 
port, and maintenance so as to make it the duty of 
the trustees to provide therefor.'4 
been held that under a testamentary trust for the 
support of the testator’s son and the latter’s chil- 
‘dren, the son and children take individually, rath- 
er than collectively,!® so that the children are en- 
titled to support out of the fund although they do 
not remain at home and receive support through 
their father;1® but it has also been held that under 
a testamentary trust for the use and benefit of the 
testator’s daughter and her children the income of the 
estate is for the joint maintenance of the mother and 
children so long as the children continue in the fam- 


Indeed, it has 


83° S'C. 518. 

10. Weed v. Scofield, 49 A. 22, 73 
Conn. 670; Coburn v. Anderson, 131 
Mass. 513; Nashua Trust Co. v. 


Burke, 152 A. 488, 84 N.H. 490; Wash- 
burn’s Petition, 41 A. 658, 20 R.I. 697. 


[a] Contingency must happen be- 
fore all or part of the principal is 
payable. Hudson Trust Co, v. Grant, 
168 A. 283, 114 N.J.Eq. 130 (construing 
a provision authorizing and directing 
the trustees to use and apply any por- 
tion or all of the trust fund toward 
the support and maintenance of a 
certain beneficiary in the event of his 
becoming indisposed and incapable of 
earning his own support to refer to 
an indisposition occasioned by illness 
or accident and which incapacitates 
the beneficiary from earning a liveli- 
hood, and not merely a lack of desire 
to work or inability to obtain em- 
ployment, and not to apply where the 
beneficiary has lost two fingers from 
his right hand). 


[b] Compliance with condition.— 
Under a devise to trustees to pay the 
income to the testator’s son, and to 
turn over the principal to him when- 
ever he shall become financially sol- 
vent, and able to pay his debts from 
resources other than such principal, 
he is not entitled to such principal 
until he has complied with the condi- 
tion named. Hull v. Palmer, 140 N. 
Y.S. 811, 155 App.Div. 636 [aff 107 N. 
H. 653, 213 N.Y. 315 (aff 38 S.Ct. 108, 
245 U.S. 312, 62 L.Ed. 312)]. 


11. See infra § 1899. 


12. Hills v. Putnam, 25 N.E. 40, 
152 Mass. 123; In re Shea’s Will, 254 
N.Y.S. 512, 234 App.Div. 176 [mod 250 
N.Y.S. 288, 140 Mise. 710, and foil 
Matter of Shea, 254 N.Y.S. 518, 234 
App.Div. 176]; In re Blanchard’s Will, 
250 N.Y.S. 27, 232 App.Div. 361; In re 
Van Zandt’s Will, 247 N.Y.S. 441, 231 
App.Div. 381; Rezzemini v. Brooks, 
194 N.Y.S. 748, 118 Misc. 791; In re 
Longenecker’s Hstate, 74 A. 616, 617, 
226 Pa. 1, 5; Zeigler’s Estate, 4 Pa. 
Dist.&Co. 51; In re Olson’s Will, 243 
N.W. 214, 208 Wis. 492. 


[a] Rule applied.—A provision of 
a will for the comfortable main- 
tenance of testator’s widow entitles 
her to an amount measured by the 
reasonable cost of her living, irrespec- 
tive of what she may receive from 
other sources. In re Baylor’s Estate, 
94 A. 442, 249 Pa. 5. 


13. Manning v. Sheehan, 133 N.Y. 
S. 1006, 75 Misc. 374. 


14) \Pruyn? Vv. Sears, 161 wW.yeS) 68: 
96 Mise. 200. 


15. Woodruff v. Woodruff, 66 N.Y. 
S. 936, 54 App.Div. 414. 


16. Woodruff v. Woodruff, supra. 
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ily of the mother,!? and that, where a child ceases 
to be a member of the family, his or her interest in 
the income during the mother’s life ceases.** 


Option of income or occupancy. Where land is 
devised in trust to pay the net income to a benefi- 
ciary for life, or to permit him to occupy and enjoy 
the use of the property as he may prefer, the right 
to income does not cease until the option is exercis- 
ed,!® nor is the choice, when made, irrevocable.*° 


Discretion of trustee. The discretion conferred on 
a trustee to select one of several designated classes 
of persons as distributees is exhausted when he se- 
lects one class;24 he has no further discretion to 
make a selection among the persons constituting the 
chosen group.?? 

Assignment. Except in a jurisdiction wherein 


there is an applicable statutory prohibition,?® a bene- 
ficiary who has a vested right to income may assign 


it in the absence of a provision in the will restrain- 


ing him from doing so.?* 


[§ 1884] (b) Under Will Not Specifically Dispos- 
ing of Income. Under a will bequeathing certain 
property in trust for a named person, but not spe- 
cifically disposing, or providing for the payment, of 
interest or income, the beneficiary named is entitled 
to the interest or income®® where an intention of the 
testator to this effect may be ascertained by con- 
struction of the will.2® However, it has been said 


17. Harris v. Alderson, 4 Sneed 


WILLS — 


27. Hesselbrock v. First Nat. Bank 


~~ 


[8§ 1883-1886 


that the testator dies intestate as to so much of the 
income as is not specifically appropriated by him un- 
der the trust provisions.27_ The failure of the testa- 
tor to dispose of the rest of the income by codicil 
after cutting down a gift is not important in a ju- 
risdiction wherein it is provided by statute that in 
such a situation the undisposed of income shall be- 
long to the persons presumptively entitled to the 
next eventual estate.?§ 


[§ 1885] (c) For Unlimited Time. Where there 
is no gift of the corpus, a bequest or devise of the 
income of personal property or of the rents and prof- 
its of land, perpetually or without limit as to time, 
amounts to a bequest or devise of the fund absolutely 
or the lands in fee simple, as the ease may be, wheth- 
er the bequest or devise is directly to the benefi- 
ciary?® or through the intervention of trustees,*° 
unless there is something in the will itself to show 
that such was not the intention.*1 Likewise, a gift of 
the income of property with a power of disposition 
by will confers an absolute interest in the proper- 
ty;32 and a gift of the income to a person for life 
and then over indefinitely gives the second taker an 
absolute estate or interest in remainder.*? 


[§ 1886] (d) At, for, or during Particular Time?‘ 
—aa. In General. The time of accrual of the right 
of beneficiaries to income or capital and the times 
at which payments are to be made depend on the 
provisions of the will and the intention of the tes- 


Ohio Cir.Ct. 279, 8 Ohio Cir.Dec. 409. 


(Tenn.) 250. 
18. Harris v. Alderson, supra. 


19. Cashman vy. Bangs, 86 N.E. 932, 
200 Mass. 498. 


Time during which income payable 
generally see infra § 1886. 


20. Cashman y. Bangs, 86 N.E. 932, 
200 Mass. 498. 


21. In re Sinnott’s Estate, 165 A. 
244, 310 Pa. 463. 


22. In re Sinnott’s HMstate, supra. 


23. See Assignments § 11; Trusts 
§ 305. 


24, McCrea..v. Yule, 53 A. 210, 68 
N.J.Law 465, 8 Prob.Rep.Ann. 257. 


25. Chrisman v. Magee, 67 So. 49, 
108 Miss. 550 [sug error gr on other 
grounds 67 So. 901, 108 Miss. 550]; 
Re McBurney, 49 Ont.L. 1. 


[a] After termination of. trust.— 
Where it is impossible to divide the 
corpus of the property immediately 
on the day of the termination of the 
trust, any income arising thereafter 
follows the property. Barbour v. Gal- 
lagher, 23 Ohio Cir.Ct.N.S. 490. 


26. In re Baechler’s Will, 202 N. 
Vis. 485.) 121 Mise: 691) Pfaff 213 N.- 
WAS Ebon aloe DD OLIV uo lish Lm ate 
Scott’s Will, 204 N.Y.S. 478. 


[a] Determination of intention.— 
Where a will creating a trust in favor 
of life beneficiaries and remaindermen 
fails to provide for the disposition of 
extraordinary dividends issued on 
corporate stock forming the corpus of 
the trust, the court must determine 
the intention of the testator by the 
application of equitable canons of 
construction. In re Tod, 147 N.Y.S: 
161, 85 Mise. 298, 12 Mills Surr. 41. 


[b] Omission held intentional. 
In re Miller’s Hstate, 290 P. 528, 107 
Cal.App. 438. 


& Trust Co. of Montclair, 150 A. 783, 
106 N.J.EHq. 339. Contra Bye v. Stras- 
bourg, 140 A. 273, 102 N.J.Eq. 300. 


28. In re Hutchins’ Estate, 239 N. 
Y:S: 717, 136 Misc.’ 270: 


Absence of valid disposition of ex- 
cess or accumulation of income see 
infra § 1901. 


29. See supra §8§ 1414, 1453. 
30. U.S.—Wellford v. Snyder, 11 S. 
CURIS S io TOK. cls 4 ebm SOs 


pee Va Orta Ss uel On 2G CGA 


Cal.—Goldtree v. Thompson, 
50, 79 Cal. 613. 


Conn.—Bransfield v. Wigmore, 66 A. 
778, 80! Conn. 11. 


Ill.—Pease .v. Davis, 80 
225 Ill. 408. 


Ind.T.—Turner y. Turner, 64 S.W. 
543,38 Ind.T. 582. 


Me.—Wilson y. Curtis, 38 A. 365, 
90 Me. 463; Fuller v. Fuller, 24 A. 946, 
84 Me. 475; Earl v. Rowe, 35 Me 414, 
58 Am.D. 714. 


N.H.—Walker v. Hill, 60 A. 1017, 73 
N.H. 254. 


N.J.—Passman v. Guarantee Trust, 
ete., Co., 41 A. 968; 57 NJ. Eq. 273; 
Harston v. Elden, 26 A. 561, 50 N.J. 
Bq. 522; Bishop v. McClelland, 16 A. 
ll, 44 NS. Egsy 460," lis RAAT 5 bi and 
note; Huston y. Read, 32 N.J.Eq. 591; 
Gulick v. Gulick’s Ex’rs, 27 N.J.Eq. 
498 [aff 25 N.J.Ba. | 324]3 Crafty. 
PuecKe Ex’rs, 13 N.J.Eq. 121,78 Am. 


N.Y.—Jennings v. Conboy, 73 N.Y. 
230; Matter of Hull, 89 N.Y.S. 939, 
ae 258; Fox v. Carr, 16 Hun 


22°. 


N.E. 249, 


Me chao cin v. Hunt, 83 N.C. 


Ohio.—Isherwood y. Isherwood, 16 


Pa.—Jack’s Est., 17 Pa.Dist. 491; 
Keyser’s Estate, 6 Pa.Dist. 181, 19 
Pa.Co. 364. 


Eng.—Watkins v. Weston, 32 Beav. 
238, 55 Reprint 94 [aff 38 De G.J.&S. 
434, 68 Eng.Ch. 328, 46 Reprint 703]; 
Boosey v. Gardner, 18 Beav. 471, 52 
Reprint 185; Elton vy. Shephard, 1 Bro. 
Ch. 532, 28 Reprint 1282; Humphrey 
v. Humphrey, 1 Sim.N.S. 536, 40 Eng. 
Ch. 536, 61 Reprint 207; Haig v. 
Swiney, 1 Sim.&St. 487, 1 Eng.Ch. 487, 
57 Reprint 193; Stewart v. Garnett, 
3. Sim. 398, 6 Eng.Ch. 398, 57 Reprint 
1047; Rawlings v. Jennings, 13 Ves. 
Jr. 39, 33 Reprint 209; Philipps v. 
Gromne Uieiae: 4 Ves.Jr. 51, 31 Reprint 


Ont.—In re MacDonald, 
oe 920; 
660. 


See Tramell v. Tramell, 32 S.W.(2d) 
1025, 35 S.W.(2d) 574, 162 Tenn. 1 
(a bequest or devise to each of sev- 
eral named beneficiaries of the rents 
and profits of the corpus of the trust, 
Subject to the limitations of the trust 
for the period of its duration, and 
thereafter without restriction or limi- 
tation, should he or she survive the 
trust period, is equivalent to a devise 
or bequest of the property itself sub- 
ject to the limitations in the will). 


Wilson v. Curtis, 38 A. 365, 90 
Me. 463; Adamson v. Armitage, 19 
Ves.Jr. 416, 34 Reprint 571. 


32. Weale v. Ollive, 32 Beav. 421, 
55 Reprint 165; Southouse y. Bate, 16 
Beav. 132, 51 Reprint 727. 


[193%] 4 
Re Thomas, 2 Ont.L. 


33. Baldwin v. Tucker, 48 A. 547, 
61 N.J.Eq. 412 [aff 55 A. 1132, 64 N. 
J.Eq. 333]; Clough v. Wynne, 2 Madd. 
188, 56 Reprint 304; Matter of Chap- 
man, 4 Ont.L. 130, 1 Ont.W.R. 434. 


34. Interest from time of default 
see infra § 1891. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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tator.®> 


However, the law does not favor postpone- 
ment of the enjoyment of a beneficial interest in an 


WILLS 


estate ;** and a court possessing chancery jurisdic- 


tion has power to accelerate the enjoyment of a vest- 
Under the wording 
and construction of particular testamentary trust 
provisions, a beneficiary may be entitled to, or the 
benefit of, income during his minority?® or until the 
youngest of one of several beneficiaries attains ma- 
A testamentary gift of the use or income 


ed interest in a proper case.37 


jority.°® 


35. U.S.—Hawaiian Trust Co. v. 
Van Holt, 30 S.Ct. 308, 216 U.S. 367,54 
L.Ed. 519. 


Conn.—Mosle v. Goodrich, 109 A. 
166, 94 Conn. 426. 


Ga.—Phinizy v. Wallace, 
896, 136 Ga. 520. 


Ill—De Haan v. De Haan, 141 N.E. 
184, 309 Ill. 323. 


Iowa.—In re Peterson’s Estate, 171 
N.W. 170, 186 Iowa 945. 


Ky.—Thome v. Allen, 70 S:W. 410, 
24 Ky.L. 987, 71 S.W. 431, 24 Ky.L. 
1286. 

Me. —Doherty v. Grady, 72 A. 869, 
105 Me. 36. 


-Md.—Hughes vy. Pennington, 93 A. 
402, 125 Md. 128. 


Mass.—Forbes v. Brigham, 122 N. 
BH. 396, 232 Mass. 177; Keith v. Cope- 
land, 138 Mass. 303; Prentice v. Hall, 
106 Mass. 595; Williams v. Bradley, 
3 Allen 270. 


Mo.—Rose v. McHose’s Ex’rs, 26 
Mo. 590; Rapp v. St. Louis Union 
Trust Co., (App.) 229 S.W. 1105. 


Mont.—In re Fratt’s Estate, 199 P. 
711, 66 Mont. 526. 


N.H.—Stevens v. Kent, 2 N.H. 186. 


N.J.—Seal v. Holzshuh, (Ch.) 82 A. 
326. Von Fell v. Spirling, 128 A. 611, 
97 N.J.Eq. 527 [mod 124 A. 518, 96 N. 
JMG. 20). 

N.Y.—Paul v. Williams, 13 N.Y.S. 
701, 53 Hun 625 [aff 32 N.H. 1015, 136 
N.Y. 644)/7 "Us Sx Trust /Co.- of New 
York v. Drogo, 2386 N.Y.S. 541, 134 
Mise. 878; In re Juilliard’s Estate, 
191 N.Y.S. 904, 117 Misc. 642; In re 
Davis’ Estate, 178 N.Y.S. 550, 109 
Misc. 194. 


Or.—Jasper v. Jasper, 22 P. 152, 17 
Orn 90: 

Pa.—In re Miles’ Estate, 116 A. 668, 
273 Pa. 124; Fletcher’s Appeal, 17 A. 
340, 125 Pa. 352; Bayard v. Atkins, 10 
Pa. 15; McCoy’s Hstate, 23 Pa.Super. 
282; Reed’s Hst., 20 Pa.Dist. 469; Un- 
ruh’s HKst.,/ 18 -Pa.Dist. 953; Duffy's 
Hstate, 4 Pa.Dist. 147; Quigg’s Estate, 
4 Pa.Co. 667; Bird’s Estate, 2 Pars.Eq. 
Cas. 168. 


R.I.—In re Bailey, 13 R.I. 543. 


Tenn.—Tramell v. Tramell, 35 S.W. 
(2d) 574, 162 Tenn. 1 [den reh 32 S.W. 
(2d) 1025, 162 Tenn. 1]. 


Vt.—Judevine’s Ex’rs v. Judevine, 
AS AL UT Se GllaViley DSU, separ eA eS Ts, 


W.Va.—Whelan v. Reilly, 3 W.Va. 
597. 


[a] Words “as soon as practica- 
ble” contained in a testamentary di- 
rection to a trustee to pay specified 
sums to certain beneficiaries as soon 
as practicable are construed to re- 
quire such payment as soon as prac- 
ticable after receipt of the trust fund 
by the trustee, consistent with the 
retention in the trustee’s hands of 
sufficient funds to secure the pay- 
ment of monthly sums from income 
to another beneficiary. Bridgeport 
Trust Co. v. Marsh, 87 A. 865, 87 Conn. 


71 S.E. 


384. 


[b] End of calendar year.—The 
word “year,’ as used in a testamen- 
tary trust provision that at the end 
of each year such profits of a ecorpo- 
ration, of which the testator owned 
substantially all the shares, as re- 
main after deducting certain pay- 
ments shall be paid to a designated 
beneficiary, will be construed to mean 
calendar year where the fiscal year 
of the corporation during the con- 
tinuance of the testator’s life cor- 
responded with the calendar year and 
it was his custom to compute the 
profits and general status of the con- 
cern on this basis. In re Stulman’s 
Will, 263 N.Y.S. 197, 146 Misc. 861. 


[ec] Time for distribution is not 
advanced, where the trust is an active 
one, by the failure of a bequest of 
the remainder to a charity. In re 
Sa Hstate, 85 A. 999, 238 Pa. 


Ld] Where there are two noncon- 
flicting provisions, both must be given 
effect and carried out. American 
Trust & Banking Co. v. Hedges, 
(Tenn.App.) 64 S.W.(2d) 527 (where 
one provision directs the trustees to 
administer the income for the use and 
benefit of grandchildren and another 
directs the trustees to pay the income 
to grandchildren after they attain 
majority, the former may be con- 
strued to authorize and direct the 
trustees to expend the income, or so 
much thereof as may be necessary, 
for the benefit of the grandchildren, 
but not to pay it directly to them, dur- 
ing their minority). 


[e] Discretion of trustees.—(1) A 
particular testamentary provision 
may be so worded and construed as 
to confer discretionary power on the 
executors or trustees as to the time 
of turning over the principal to the 
beneficiary. Strong v. Dann, 108 A. 
86, 90 N.J.Eq. 329; In re Murphy’s Hs- 


tate, 140 A. 626, 292 Pa. 94; Re Ben- 
nett, 1. OmtaweN., -213, “14 ‘Ont W eR. 
1076. (2) Under a testamentary pro- 


vision directing the trustees to pay a 
specified sum annually to a beneficiary 
if he becomes incapacitated from 
earning his own living or needs as- 
sistance, and declaring that the trus- 
tees may act on their own judgment 
and discretion, but that the certificate 
of the attending physician shall be 
accepted as proof of the incapacity or 
need, the certificate of the attending 
physician is final. Dupont v. Pelle- 
tier, 113 A. 11, 120 Me. 114. (3) A will 
devising property to a trustee for 
twenty-one years, but giving him a 
discretion to convey or pay over to 
either of the beneficiaries before that 
time, “for his or her advancement in 
life, the whole or any portion of his 
or her share of the trust-estate,” au- 
thorizes such advancement only on 
some occasion out of the ordinary 
course, when the beneficiary contem- 
plates some new undertaking requir- 
ing pecuniary outlay, and holding out 
a prospect of permanent benefit. 
Bailey v. Bailey, (R.I.) 14 A.' 917. 


{[f] Estoppel of bheneficiary.—A 
cestui que trust who has 
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of property for life confers, and confers only, a life 
estate or interest.?° 


Equitable conversion. Where a will mandatorily 
directs a sale of real property, so as to effect an eq- 
uitable conversion, and creates a trust in the pro- 
ceeds, the beneficiary of income is entitled to income 
from the date of the equitable conversion,*! which in 
some cases is the date of the testator’s death.*? 


payments from the trustee in advance 
of the time when she could have com- 
pelled them, is estopped from after- 
ward asserting that she had no right 
to the payments under the will. 
King’s Estate, 23 A. 603, 147 Pa. 410 
Laff 47 Leg.Int. 454]. 


36. Selleck v. Hawley, (Mo.) 56 S. 
W.(2d) 387. 


37. Alter v. Alter, 31 Ohio C.A. 113. 


[a] Where beneficiary is minor.— 
(1) In re Muller, 29 Hun (N.Y.) 418; 
American Trust & Banking Co. v. 
Hedges, (Tenn.App.) 64 S.W.(2a) 527. 
(2) Judicial allowances for support 
and maintenance of infants Ronerely, 
see Infants § 98. 


[b] Doctrine cannot be vowed at 
a time when the interest of the bene- 
ficiaries has not vested and they have 
no estate to be accelerated. State 
v. Bank of Commerce & Trust Co., 227 
S.W. 1029, 143 Tenn. 278. 


Acceleration of enjoyment of trust 
property generally see Trusts § 727. 


38. Van Wart v. Jones, 295 F. 287. 
S93. In re Shulsky’s Hstate, 198 N. 


Y.S. 88, 120 Mise. 232. 
49. Lewis v. Harrower, 64 N.E. 
ase 197 Ill. 315; Fogler v. Titecomb, 


3860, 92 Me. 184; Wilson v. Cur. 
ie pk A 365, 90 Me. 463; Paine v. 
Forsaith, 30 A. 11, 86 Me. 357; Fuller 
v. Fuller, 24 A. 946, 84 Me. 475; Samp- 
son v. Randall, 72 Me. 109; Stone v. 
North, 41 Me. 265; Butterfield v. Has- 
kins, 38 Me. 392; Andrews v. Boyd, 
5 Me. 199; Diament v. Lore, 31 N.J. 
Law 220; Xander v. Haston Trust Co., 
66 A. 759, 217 Pa. 485. 


[a] Bouus for lease.—Where, al- 
though the will is silent as to when 
income shall be paid to the widow 
by the trustees, she is entitled under 
the will to the entire net income ac- 
cruing from certain premises during 
her lifetime, a large sum paid on the 
signing of a lease, whether regarded 
as a bonus or the initial payment of 
rent, being received by the trustees 
as income from the premises during 
her lifetime, belongs to her and 
should not be apportioned over a 
period of years. In re Archambault’s 
Estate, 81 A. 314, 232 Pa. 347, 36 L. 
R.A.N.S. 637. 


41. Furniss v. Cruikshank, 130 N. 
E. 625, 230 N.Y. 495 mod 132 N.E. 
884, 231 N.Y. 550]; In re Taft’s Will, 
259 N.Y.S. 887, 144 Misc. 896 [mod 256 
N.Y.S. 732, 143 Misc. 387 and aff 260 
N.Y.S, 294, 145 Misc. 435]. 


[a] Before actual conversion.— 
Under a devise of lands to a trustee 
or trustees to be converted into mon- 
ey for the benefit of a cestui que 
trust, the rents and profits accruing 
before actual conversion is accom- 
plished pass to the beneficiary under 
the will. Ellsworth College of Iowa 
Falls v. Emmet County, 135 N.W. 594, 
156 Iowa 52, 42 L.R.A.N.S. 530. 


42. Lawrence v. Littlefield, 109 N. 
H. 611, 215.N.Y. 561; In re Taft’s Will, 
259 N.Y.S. 887, 144 Misc. 896 [mod 256 
N.Y.S. 732, 143 Misc. 387, aff 260 N.Y. 


received !S. 294, 145 Misc. 435]. 
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[§ 1887] bb. From Death of Testator.** 
a contrary intent appears,** where a fund or prop- 
erty is bequeathed or devised in trust, the income to 
be paid to a beneficiary, the latter is entitled to it 


Income from date of testator’s 
death generally see infra § 1887. 


43. Income from testator’s estate 
after testator’s death and before 
trustee acquires possession as income 
or capital of trust see supra § 1879. 


44. U.S.—Hawaiian Trust Co. v. 
Von Holt, 30 S.Ct. 303, 216 U.S. 367, 
54 L.Ed. 519. 


Ill.— City Trust & Savings Bank of 
Kankakee v. Knight, 249 Ill.App. 617. 


Oe caeypeitchell v. Holmes, 1 Md.Ch. 


Mass.—Keith v. Copeland, 138 Mass. 
303; Bates v. Barry, 125 Mass. 83, 28 
Am.R. 207. 


Mo.—Rose v. McHose’s Ex’rs, 26 
Mo. 590. 


Mont,—In re Fratt’s Estate, 199 P. 
711, 60 Mont. 526. 


N.H.—Stevens v. Kent, 2 N.H. 186. 


N.J.—Endicott v. Endicott, 3 A. 157, 
AIS NStoq. 98; 


5 N.Y.—Rodman v. Fincke, 68 N.Y. 
39. ° 

Or.—Jasper v. Jasper, 22 P. 152, 17 
Or. 590. 


Pa.—In re White’s Estate, 30 A. 
192, 163 Pa. 388; Boner’s Appeal, 19 
A. 404, 123 Pa. 426; Natter’s Hst., 16 
Pa.Dist. 444. f 


N.S.—McDonald v. 
Gis, HS INS ols 


Particular dates other than death 
of testator see supra § 1886. 


45. Cal.—In re McGirl’s Estate, 13 
P.(2d) 746, 125 Cal.App. 310. 


Conn.—Bridgeport Trust Co. v. 
Howler, wes. A. 719) 1102) Conn) 318: 
Bishop v. Bishop, 71 A. 583, 81 Conn. 
HOI Webb. va ines wib8: An e227, 977 
, Conn. 51; Connecticut Trust, etc., Co. 
v: Hollister, 50 A. 750,'74. Conn. 228; 
Bancroft v. Hartford Security Co., 50 
A. 735, 74 Conn. 218. 


Del.—Baker v. Fooks, 67 A. 969, 8 
Del.Ch. 84. 


D.C.—McLane y. Cropper, 5 App.D. 
CreeThGs 


Hawaii.—Wilcox v. Wilcox, 26 Ha- 
waii 219. 


lll.—State Bank of Chicago wv, 
Gross, 176 N.E. 739, 344 Ill. 512, 75 A. 
FELT 2. 

Ky.—yYoung v. Miles’ Ex’rs, 10 B. 
Mon. 287. 

Me.—Blair v. Blair, 120 A. 902, 122 
Me. 500; Dunning v. Bird, 96 A. 139, 
114 Me. 295. 


Mass.—Pope v. Pope, 95 N.E. 864, 
209 Mass. 432; Edwards v. lMdwards, 


Eastern Trust 


67 N.E. 658, 183 Mass. 581; Bradlee 
v. Andrews, 1387 Mass. 50; Billings 
v. Billings, ‘110 Mass. 225; Sargent 
yo Sargent, 1038) Mass. 297; Pollock 
v. Learned, 102 Mass. 49; Williams 


v. Bradley, 3 Allen 270; Treadwell v. 
Cordis, 5 Gray 341; Lovering v. Mi- 
not, 9 Cush. 151; Minot v. Amory, 2 
Cush. 377. 

Mich.—Detroit Trust Co. v. Detroit 
Trust Co., 242 N.W. 738, 258 Mich. 
386. 

N.J.—Berger v. Burnett, 123 A. 879, 
95 N.J.Eq. 648; Adrian v. Koch, 91 A. 
123, 83 N.J.Eq. 484 [aff 93 A. 1083, 84 
N.J.Hq. 195]; Corle v. Monkhouse, 20 
A. 367, 47 N.J.Eq. 738. 
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N.Y.—In re Bird’s Will, 149 N.E. 
82K 4 Ney sas | Cookuva, Meeker 
36 N.Y. 15, 1 Transcr.A.. 31, 34 How, 
Pr. 115 [aff 42 Barb. 533]; Matter of 
Stanfield’s Estate, 18 N.Y.S. 913, 64 
Hun 277 [aff 31 N.E. 1013, 135 N.Y. 
292]; Barrow v. Barrow, 8 N.Y.S. 783, 
55 Hun 503; Powers v. Powers, 1 N. 
Y.S. 636, 49 Hun 219; In re Wait’s Es- 
tate, 266 N.Y.S. 587, 148 Misc. 920; 
In re Taft’s Will, 256 N.Y.S. 732, 143 
Mise. 387 [mod on other grounds 259 
N.Y.S. 887, 144 Misc. 896, aff 260 N. 
Y.S. 294, 145 Misc. 435]; In re Wolf- 
man’s Estate, 243 N.Y.S. 535, 187 Misc. 
525; In re Hopkins’ Estate, 233 N.Y. 
S. 826, 133 Mise. 554 [rev in part on 
other grounds 234 N.Y.S. 700, 226 App. 
Div. 180]; In re Phillip’s Estate, 221 
INVES Gioia Sav S Cem SO Os mene ELE gic 
Brown’s Estate, 185 N.Y.S. 282, 115 
Mise. 710; In re Wallace’s Estate, 175 
N.Y.S. 730, 106 Mise. 305 [aff sub 
nom. In re Parkins, 180 N.Y.S. 684, 
190 App.Div. 875]; In re Smith’s Will, 
149 N.Y.S. 131, 86 Misc. 136, 12 Mills 


Surr. 226; In re Day’s Estate, 149 N. 
Y.S. 221, 86 Misc. 131, 12 Mills Surr. 
ee Matter of Lynch, 52 How.Pr. 
A677. 

Pa.—In re Keech’s Estate, 87 A. 


623, 240 Pa. 491; Thouron’s Appeal, 5 
A. 218, 1 Pa.Cas. 453; Unruh’s Est., 
18 Pa.Dist. 953; Entemann’s Est., 18 
Pa.Dist. 343; Patterson’s Hst., 3 Pa. 
Dist. 796, 15 Pa.Co. 520; Cummings’s 
Dstt, 12) Pa.Co, 453 Plickwir’s, Hist. 17 
RaGoms loc. Bind’ Ss ostaten 2eags.g. 
Sees 168; Steiner’s Estate, 13 Phila. 
006. 


R.I.—Pell v. Mercer, 14 R.I. 412. 


Tenn.—Wnsley: v. Ensley, 58 S.W. 
288, 105 Tenn: 107; Harrison v. Hen- 
derson, 7 Heisk. 315. 


Wash.—Davis v. Brown, 191 P. 1098, 
112 Wash, 121. 


“In the absence of adverse control- 
ling language in the will, the benefici- 
ary of a trust is entitled to income on 
her principal fund from the date of 
death of the testator.” In re Taft’s 
Will, 256 N.Y.S. 732, 736, 143 Misc. 387 
[mod on other grounds 259 N.Y.S. 887, 
144 Misc. 896 (aff 260 N.Y.S. 294, 145 
Misc. 435)]. 


[a] Increased axnnuity.—Where, 
under a trust created by will, the con- 
ditions precedent to an increase of 
the amount of the annuity are all ful- 
filled at the time of the testator’s 
death, the increased amount is pay- 
able from that time. Astley v. Essex, 
DE 6 (Chenso3. 


46. In re Dare’s Hstate, 235 P. 725, 
196 Cal. 29; Reid v. Dodge, 44 App. 
D.C. 558; New Jersey Title Guaran- 
tee & Trust Co. vy. Smith, 108 A. 16, 
90 N.J.Eq. 386; In re Peek’s Will, 227 
N.Y.S. 682, 131 Mise. 495; Matter of 
Harris, 116 N.Y.S. 270,.61 Misc. 563, 
7 Mills Surr. 49; In re Dwyer’s Es- 
tate, 171 N.Y.S. 863; Devlin’s Hstate, 
Tuck.Surr. (N.Y.) 460. Compare 
Hewitt v. Hicock, 113 A. 172, 96 Conn. 
176 (it is otherwise where the right 
of the beneficiary to receive the in- 
come is not absolute, as where the 
trustees are directed to expend such 
portion of the income as may seem 
necessary to provide the beneficiary 
with comfortable support and enable 
him to obtain a good education and 
any portion of the income not used 
in any one year is to become a part 
of the principal). 


47. Colo.—Mulcahy v. Johnson, 252 
P. 816, 80 Colo. 499. 
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from the testator’s death,*® at least where the trust 
is intended for the support and maintenance of the 
beneficiary*® or he is a life beneficiary,*” and even 
though payment is to be deferred until a subsequent 


Conn.—Chase Nat. Bank of City of 
New York v. Schleussner, 167 A. 808; 
Stanley v. Stanley, 142 A. 851, 108 
Conn. 100; Bishop v. Bishop, 71 A. 
5838, 81 Conn. 509. And see Hewitt v. 
pa 113 A. 172, 96 Conn. 176 (dic- 
tum). 


D.C.—Reid v. Dodge, 
558. 


Ky.—Grainger’s Ex’rs and Trustees 
v. Pennebaker, 56 S.W.(2d) 1007, 247 
Ky. 324. 


Mass.—Creed v. Connelly, 172 N.E. 


44 App.D.C. 


106, 272 Mass. 241; McDonough v. 
Montague, 157 N.E. 159, 259 Mass. 
612; Ogden v. Allen, 114 N.E. 862, 


225 Mass. 595. 


Mich.—Poole v. Union Trust Co., 
157 N.W. 430, 191 Mich. 162, Ann.Cas. 
1918E 622. 


Mo.—Estey v. Commerce Trust Co., 
64 S.W.(2d) 608. 


Rey eect v. Blackwell, 32 N.J.Eq. 


N.Y.—Matter of Benson, 99 N.Y. 
499, 48 Am.R. 646; Zartman v. Dit- 
mars, 55 N.Y.S. 908, 37 App.Div. 173; 
In re Foster’s Will, 256 N.Y.S. 383, 
143 Mise. 191; In re Delafield’s hee 
tate, 255. N.Y.S. 85,142)’ Misc. 5365 
In re Lord’s Estate, 236 N.Y.S. 136, 
134 Misc. 198 [aff 239 N.Y.S. 851, 228 
App-Div. 7728); Im re Dexter's! Hs- 
tate, 235 N.Y.S. 763, 134 Misc. 195; 
In re Kings County Trust Co., 125 N. 
Y.S. 159, 68 Misc. 278, 7 Mills Surr. 
ree [aff 125 N.Y.S: 783, 141 App. Div. 


Pa.—In re Band’s Bstate, 157 A. 
511, 103 Pa.Super. 553; Eisenlohr’s 
Est,126 Pa. Dist, 51. 


R.I.—City Bank Farmers’ Trust Co. 
v. Taylor, 163 A. 734; Frelinghuysen 
Vv. New York life Inssé& Jinust secon 
(ee es 98, 31 RI. 150, Ann.Cas,1912B 


Wis.—In re Leitsch’s Will, 201 N. 
Ws 284,185 Was. (257, 37 AR, bag 
[overr Estate of Lyons, 197 N.W. 710, 
183 Wis. 276]. 

See In re Bergman’s Estate, 233 N. 
W. 806, 182 Minn. 128 (there is noth- 
ing with which to pay trust income 
to a life beneficiary during the period 
of administration by the executor 
where, during such period, the in- 
come from the testator’s estate is 
less than the debts proved and allow- 
ed and the expenses of administra- 
tion and is properly applied by the 
executor to the payment of such debts 
and expenses); Fidelity Trust Co. v. 
Service Laundry Co., 22 S.W.(2d) 6, 
160 Benn. 57 (where the will provides 
for the payment of income to certain 
beneficiaries during their lives, but 
it does not manifest an intention to 
provide immediate support for them 
and the stipulation of facts on which 
the cause was heard does not disclose 
what, if any, action has been taken 
toward setting apart the trust fund 
nor the amount of assets coming into 
the hands of the executors immedi- 
ately after the probate of the will, it 
is clear that the beneficiaries are en- 
titled to the income at least from the 
time the trust fund is set apart; and 
where the trustee tis also one of the 
executors the beneficiaries are enti- 
tled to the income from the date the 
executors came into possession of 
sufficient assets of the estate to jus- 
tify them in setting apart the trust 
tats from the remainder of the es- 
ate). 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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time,*® the principal sum is to be invested by the 
trustee,*® the precise amount of the principal or in- 
come is not ascertainable during the first year or un- 
til the close of administration,®® or the beneficiary 
may not be entitled to the gross or entire income of 
the testator’s estate>! or residuary estate.®? 
few jurisdictions, however, where the will does not 
provide otherwise, a beneficiary of income of a re- 


“The general rule as to the time 
when rents and profits or income be- 
gin to run, as between life beneficia- 
ries of a testamentary trust estate 
and the remaindermen is that, unless 
otherwise provided in the will itself, 
they begin to run from the death of 
the testator.” Mulcahy v. Johnson, 
252 P. 816, 80 Colo. 499, 504. 


“The life beneficiary of a testamen- 
tary trust is entitled to the income 
on the trust fund from the death of 
the testator, unless otherwise pro- 
vided.” City Bank Farmers’ Trust 
oe v. Taylor, 163 A. 734, 736, 53 RI. 


“Where a bequest of the use or in- 
come of property, whether in the 
hands of a trustee or not, is given by 
a will or deed to a person for life, 
with remainder over, the right to such 
use or income begtins at the date of 
the testator’s death, unless there is 
something in the will to show a con- 
trary intent.” Estey v. Commerce 
Trust Co., (Mo.) 64 S.W.(2d) 608, 613. 


[a] “Fundamental reason (1) of 
the rule is the presumption that, in 
the absence of an expressed intention 
to be gathered from the language of 
the testator’s will to the contrary, the 
life tenant ranked first in the consid- 
eration of the testator at the time of 
the writing of his will, else he would 
not have created the trust and direct- 
ed the income therefrom paid to the 
life tenant. To deprive the life ten- 
ant of the income, or interest arising 
from the particular fund, placed es- 
pecially by the will in trust for his 
use and benefit, during the period rec- 
ognized by the law for the purpose 
of the administration of the estate by 
an arbitrary rule of construction, 
without the expressed language of the 
testator so directing, operates in ef- 
fect to build up the corpus or the in- 
come of the life tenant thereof. Such 
in effect is a diversion, without au- 
thority of the will of the testator, of 
the interest or income arising from 
such trust fund, at the expense of the 
life tenant, for the use and benefit of 
the devisee of the residuary estate, or 
the devisee of the income therefrom, 
who were second in the mind of the 
testator at the time of the writing of 
his will.” Grainger’s Ex’rs and Trus- 
tees v. Pennebaker, (Ky.) 56 S.W.(2d) 
1007, 1009. (2) “A reason usually 
given for sustaining the contention 
made by the life beneficiary is that 
she is the first object of the testator’s 
bounty. There is no presumption that 
the testator intended to favor a re- 
mote, remainderman at the expense of 
the life beneficiary or that the trust 
fund should be increased at her ex- 
pense. If the testator had so intend- 
ed, he could have used apt words 


showing Such an intention.’ City 
Bank Farmers’ Trust Co. v. Taylor, 
163 A. 734, 737, 53 R.I. 126. (3) The 


rule “is in accord with the intention 
of most testators and also has the 
merit of simplicity and ease of appli- 
cation.” City Bank Farmers’ Trust 
Co. v. Taylor, supra. 


[b] Statutes (1) in some jurisdic- 
tions so provide. See statutory pro- 
visions. (2) The rule is not affected 
by other statutes intended to protect 
an executor against the payment of 
specific pecuniary legacies and inter- 
est thereon befure the expiration of 
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WILLS 


aL 
In a 


one year after the testator’s death. 
Grainger’s Ex’rs and Trustees v. Pen- 


et 56 S.W.(2d) 1007, 247 Ky. 
[c] Income on specific securities. 


—‘‘The life beneficiary is clearly en- 
titled to have the income which ac- 
crued since the death of the testatrix 
on the specific securities held by the 
decedent, which came to the trustee 
as part of the residuary estate. . 
Indeed, the rule as to the right of a 
life tenant to income from the death 
of the testator is probably broader, 
though it is. snot necessary to so hold 
in this case.” Equitable Guarantee & 
Trust Co. v. McCurdy, 98 A. 220, 11 
Del.Ch. 156, 8. 


{d] Income paid over to trustee by 
executor.—Where a widow was enti- 
tled to the income from her husband’s 
estate for life, and the income arising 
during administration was paid over 
to the trustee by the executors, the 
trustee was authorized to pay such in- 
come to the widow. Dickinson v. 


Henderson, 81 N.W. 583, 122 Mich. 
583, 5 Prob.Rep.Ann. 359. i 
[e] Unapportionable royalties 


earned prior to, but payable after, the 
testator’s death go to the life tenant. 
Poole v.. Union Trust Co., 157 N.iW. 
430, 191 Mich. 162, Ann.Cas.1918E 622. 


48. Mulcahy v. Johnson, 252 P. 
816, 80 Colo. 499; Blair v. Blair, 120 
A. 902, 122 Me. 500; Zartman v. Dit- 
mars, 55 N:Y.S: 908, 37 App.Div. 173. 


49. Reid v. Dodge, 44 App.D.C. 558. 


50. Reid v. Dodge, supra; Estey 
v. Commerce Trust Co., (Me.) 64 S.W. 


(2d) 608. 


[a] Caleulation.—‘‘The fact that 
the amount of the residuary estate, 
the income of which goes to plaintiffs, 
could not definitely be determined till 
the administration was closed and 
claims paid and disbursements made, 
does not prevent the income from be- 
ing calculated from the death of the 


testator.” Estey v. Commerce Trust 
Co., (Mo.) 64 S.W.(2d) 608, 615. 
51. In re Reese’s Estate, 252 N.Y. 


S. 197, 141 Misc. 428. 


[a] Part or portion.—(1) Legatees 
who are given the life use of trust 
funds are entitled to receive so much 
ef the income accrued after the tes- 
tator’s death and prior to distribu- 
tion as accrued on the portion of the 
estate distributed to the _ trustees. 
Chase Nat. Bank of City of New York 
v. Schleussner, (Conn.) 167 A. 808. 
(2) As regards income earned during 
administration or the _ executorial 
year, the trust beneficiary is entitled 
to such, and only such, portion or per- 
centage as the trust principal bears 
to the aggregate legacies (In re Dela- 
field’s Estate, 255 N.Y.S. 85, 142 Misc. 
536) (3) or the total distributable es- 
tate (In re Taft’s Will, 256 N.Y.S. 732; 
143 Mise. 387 [mod on other grounds 
259 N.Y.S. 887, 144 Misc. 895, aff 260 
Niy.S:. 9294, 145" Mise. 435]). (4) 
Where several trusts were created, 
the income from each being payable 
to designated beneficiaries for life, 
and the only difference being that the 
first two are definite in amount while 
the third includes what is left of the 
general estate, it was held that the 
intention of the testator was that the 
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siduary trust fund is entitled to income accruing 
after,°® but not before,®* the expiration of one year 
from the testator’s death. 
[§ 1888] (e) Amount or Share>®>—aa. In Gener- 
The amount of income payable to, or for the 
use of, a beneficiary under a testamentary trust ob- 
viously cannot exceed the amount of income received 
from the trust fund or property®® or which could and 


income of the estate should be divided 
among the several] trusts and that 
each cestui que trust was to receive 
his or her proportionate share of in- 
come from the time of the testator’s 
death. In re Band’s HMstate, 157 A. 
511, 103 Pa.Super. 553. 


[b] Unpreductive property.—“The 
presumed intention of the testator 
that a life tenant shall have the in- 
come of the trust property from the 
time of his death does not mean that 
he is entitled to such income on each 
item of unproductive property in the 
trust estate, especially if the unpro- 
ductive part is Small compared with 
the whole.’”” Creed v. Connelly, 172 N. 
BE. 106, 272 Mass. 241, 247. 


52. In re Phillips’ Hstate, 221 N. 
Y.S. 317, 128 Misc. 896; In re Emery’s 
Estate, 236 N.Y.S. 135, 134 Misc. 714. 


[a] Trust in part of residuary es- 
tate.—(1) In New York, there is a 
statute, limited to income on residu- 
ary estates (see Pers. Prop. L. § 17- 
b) (2) of testators dying after its 
enactment (In re Mill’s Estate, 266 N. 
oSsual Oe 149 Misc. 389; In re Shel- 
vin’s Will, : Doom INGEN aS 513, 143 Misc. 
213; In re Foster’s Will, 256 N.Y.S. 
383, 143 Misc. 191), (3) which declares 
that, unless otherwise provided in the 
will, income earned during the period 
of administration shall be distributed 
pro rata among the beneficiaries of 
trusts created out of the residuary es- 
tate and other persons entitled to the 
residuary estate and that none of such 
income shall be added to the capital 
of the residuary estate (see Pers. 
Prop. L. § 17-b). (4) Prior to the 
enactment of this statute, the rule 
laid down in Matter of Benson, 96 
N.Y. 499, 48 Am.R. 646, (5) restated in 
In re Lord’s Hstate, 236 N.Y.S. 136, 
134 Mise. 198 [aff 239 N.Y.S. 851, 228 
App.Div. 771], (6) and followed jin 
other cases (In re Mills’ Hstate, 266 
N.Y.S. 702, 149 Misc. 389; In re Shev- 
lin’s Will, 256 N.Y.S. 5138, 143 Mise. 
Bue In re Delafield’s Estate, 255 N. 
Y.S. 85, 142 Mise. 536; In re Peese’s 
Estate, 252 N.Y.S. 197, 141 Misc. 428; 
In re Ryan’s Estate, 250 N.Y.S. 522. 
140 Mise. 364; In re Bernheimer’s Es- 
tate, 240 N.Y.S. 410, 136 Misc. 566; 
In re Hmery’s Estate, 236 N.Y.S. 135, 
134 Misc. 714), (7) was that where 
part of the residuary estate was giv- 
en in trust and part outright, a part 
of the net income earned during the 
executorial year, representing the pro- 
portion which the trust bore to the 
entire residuary estate, was to-be paid 
to the trust beneficiaries and the re- 
mainder was to be added to the resi- 
due from which a part was to be taken 
as the principal of the trust. The 
rule was not applied where there was 
no necessity for it, as where the en- 
tire residuary estate was bequeathed 
in one trust, and its application would 
be a violation of the terms of the 
will. In re Winthrop’s Mstate, 242 N. 
Y.S. 445, 1386 Misc. 237. 


53. White v. Chaplin, 148 A. 21, 84 
N.H. 208. 


54. White v. Chaplin, supra. 


55. Surplus or accumulation of in- 
come see infra § 1900. 


56. In re Day’s Estate, 
221, 86 Misc. 131, 


[a] 


149 N.Y. 
12 Mills Surr. aoL. 


Where no income is earned, 
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should have been realized on a proper investment 
Subject to this qualification,®® the 
amount of income payable to beneficiaries depends: 
on the provisions of the will,®® interpreted in the 
light of the cireumstances existing at the time of its 
In the absence of a contrary intent ap- 
pearing from the will, a bequest of income ordina- 
rily means the whole of it®! or at least the entire net 
income®? after deducting any taxes and other expens- 
es, costs, and charges which are properly chargeable 
against it;*? but in the case of leaseholds or other 


of the fund.>7 


execution.®° 


none is payable. In re Taft’s Will, 
259 N.Y.S. 887, 144 Misc. 896 [mod 
256 N.Y.S. 732, 143 Mise. 387, and aff 
260 N.Y.S. 294; 145 Misc. 435). 


Deficiency of income see infra § 
1899. 
57. Lawrence v. Littlefield, 109 N. 


B. 611, 215 N.Y. 561; In re Day’s Hs- 
tate, 149 N.Y.S. 221, 86 Misc. 1312 
Mills Surr, 221. 


58. See supra text and notes 56, 
bi. 

59. Conn.—Kellogg v. Mix, 37 
Conn, 243. 


Me.—Cole v. Littlefield, 35 Me. 439. 


Mass.—Lovering v. Minot, 9 Cush, 
151. 


N.J.—Williams v. Williams, 35 N.J. 
Eq. 100. 


N. Y.—In re Harris, 116 N.Y.S. 270, 
61 Misc. 563, 7 Mills Surr. 49; Matter 
of Thompson’s Estate, 4 N.Y.S. 451, 1 
Conn.Surr, 


Pa.—Kelly’s Estate, 
Co. 808; In re Marshall, 28 Pa.Dist. 
246; Rhode’s Estate, 8 Pa.Co. 316. 


R.I.—Newport Trust Co. v. Chap- 
pell, 101 A. 323, 40 R.I. 383. 


N.B.—In re Forster, 39 N.B. 526. 


[a] Reference to legal right of 
widow.—aA will directing the trustee’s 
payment to the widow of such income 
from real property “as she is enti- 
tled by law to receive’ gave the wid- 
ow, under the law obtaining at the 
time, one third of the net income from 
real estate in its condition at the 
time of the testator’s death. In re 
Gargiulo’s Will, 245 N.Y.S. 1738, 138 
Misc. 90. 


60. Saucier v. Fontaine, 152 
95, 256 Mass. 107. 


61. Conn.—Watson v. Cleveland, 21 
Conn, 538. 


Kan.—Blair v. Blair, 108 P. 827, 82 
Kan. 464. 


Me.—Fidelity Trust Co. v. MeDow- 
ell, 120 A. 540, 122 Me. 465. 


Mass.—Shaw v. Cordis, 9 N.E.'794, 
143 Mass. 443; Russell v. Loring, 3 
Allen 121. See Saucier v. Fontaine, 
152 N.E. 95, 256 Mass. 107 (interpret- 
ing the will in question to mean that 
the testator’s widow is to have the en- 
tire income of the property up to, but 
not in excess of, twenty thousand dol- 
lars per annum). 


N.H.—Foster v. Hargate, 83 A. 512, 
76 N.H. 425. 


N.J.—Reed v. Longstreet, 63 A. 500, 
71 N.J.Eq. 37. 


N.Y.—McLouth v. Hunt, 48 N.E. 548, 
GAIN a LO, boo eA eae Ose bier e: 
Kilborn’s Estate, 251 N.Y.S. 113, 232 
App.Div. 580; Matter of Hoyt, 101 
N.Y.S. 557, 116 App.Div. 217 [aff 81 N. 
Ey 2166;'189 N.Y. 5611]; Lynde v. 
Lynde, 99 N.Y.S. 283, 113 App.Div. 411; 
Shangle v. Hallock, 39 N.Y.S. 619, 6 
App.Div. 55; Gasquet v. Pollock, 37 


10 Pa.Dist.& 


N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will.% 


for support or 


N.Y.S. 357, 1 App.Div. 512 [aff 53 N.E. 


1125, 158 N.Y. 734]; Matter of Hay- 
den’s Estate, 28 N.Y.S. 357, 77 Hun 
219; Matter of Smith’s Estate, 12 N. 


Y.S. 415, 59 Hun 616 [aff 27 N.E. 852, 
126 N.Y. 641]; In re Kohler, 160 N.Y. 
S. 669, 96 Misc. 433; Seligman v. Selig- 
man, 151 N.Y.S. 889, 89 Misc. 194, 13 
Mills Surr. 564; Matter of Scharman, 
tS ING. 687, 63 Misc. 640, 7 Mills 
Surr. 230. See Crawford v. Dexter, 
166 N.Y.S. 376, 178 App.Div. 764 [aff 
120 N.E. 860, 224 N.Y. 586, motion to 
am remittitur gr 121 N.B. 862, 224 
N.Y. 657] (entire income, subject only 
to payment of specific bequests). 


Tenn.—Dooley v. Penland, 300 S.W. 
9, 156 Tenn. 284. 


Va.—Ware v. McCandlish, 11 Leigh 
(38 Va.) 595: 


See In re Hemphill’s Estate, 147 N. 
W. 1089, 157 Wis. 331 (all of rent from 
a farm, less a sum required to be paid 
to a third person). 


62. Colo.—Mulcahy v. Johnson, 252 
P, 816, 80 Colo. 499. 


Ind.—Porter v. Union Trust Co. of 
Indianapolis, 108 N.E. 117, 182 Ind. 
637, Ann.Cas.1917D 427. 


Ky.—Engleman v. Harris’ Ex’r, 35 
S.W.(2d) 870, 237 Ky. 510. 


Me.—Higgins v. Beck, 100 Av 553; 
116 Me. 127, 4 A.L.R. 1245. 


Mass.—Parkhurst v. Ginn, 117 N.E. 
he 228 Mass. 159, Ann.Cas.1918E 
151 Mass. 485. 


N.Y.—In re Hopson’s Will, 211 N.Y. 
S. 128, 213 App.Div. 395. 


Tenn.—Fidelity Trust Co. v. Serv- 
ice Laundry Co., 22 S.W.(2d) 6, 160 
Tenn. 57. 


[a] In construing words “net in- 
como,” in a clause requiring payment 
of the net income from the residuary 
eState to a certain person for life, the 
entire will must be considered. 
Grainger’s. Ex’rs and Trustees. v. 
BUT hg Say) 56 S.W.(2d) 1007, 247 Ky. 
324, 


{[b] Where will requires payment 
of “legal interest’ by the trustee to 
the beneficiary, although that provi- 
sion is impossible of literal perform- 
ance, it will be construed to require 
the payment of the net income of the 
lands devised. Sheley v. Sheley, 111 
N.B.. 691, 272. Til. 96. 


63. See infra § 1893. 


64. In re Hall’s Hstate, 224 N.Y.S. 
376, 130 Misc. 313; In re Golding’s Bs- 
tate, 216 N.Y.S. 598, 127 Misc. 821. 


Apportionment of subrentals from 
leasehold between capital and income 
see supra § 1876. 


65. In re Hall’s Hstate, 216 N.Y.S. 
598, 127 Misc. 238. 


66. Moore v. McKenzie, 92 A. 296, 
112 Me. 356; Berry v. Dunham, 88 N. 
EB. 904, 202 Mass. 1333 In’ re Kohler, 
132 N.E. 114, 231 N.Y. 353; Kemp v 
Macready, 150 N.Y.S. 618, 165 ae 


Stone v. Littlefield, 24 N.E. 592, 


o 
* 


[§ 1888 


wasting securities, the life tenant is entitled only 
to so much of the income as represents a fair re- 
turn on the capital value®* unless a contrary in- 
tent is clearly and unmistakably expressed in the 
Where the will so provides, the amount or 
share of income payable to, or applicable for the 
use of, a particuiar beneficiary may be a specified 
periodical sum,°® the income on a specified sum,°* 
a specified share,°* or so much as may be necessary 


some other particular purpose.®® 


Also, effect will be given to testamentary provisions 


Div. 124. 


67. Mass.—Brown v. Wright, 47 N. 
EE. 413, 168 Mass. 506. 


N.J.—Gaede v. Carroll, 
114 N.J.Eq. 524. 


N.Y.—In re Gambill’s Will, 238 N.Y. 
S. 554, 135. Mise. 516. 


Pa.—In re Miles’ Estate, 116 A. 668, 
213, Paw Loa: 


Tenn.—Fidelity Trust Co. v. Service 
Eva Co., 22 S.W.(2d) 6, 160 Tenn. 


169 A. 172, 


[a] Rate of income earned by es- 
tate before trust funds set apart.— 
(1) Where a testatrix bequeathed cer- 
tain funds to be held in trust, and the 
income paid to designated beneficia- 
ries, and personal property was man- 
aged as an entirety during the first 
year, the rate of income earned by 
the personal estate as a whole will be 
treated as the rate of income earned 
by trust funds during the first year. 
Bridgeport Trust Co. v. Fowler, 128 
A. 77199 (102) Conns: 318i 22) Interest 
see infra § 1891. 


68. Hulbert v. Smith, 150 N.E. 193, 
254 Mass. 476; McElwain v. Hildreth, 
89 N.E. 567, 203 Mass. 376; Thayer v. 
Thayer, 129 Mass. 189; In re Horn’s 
Tastate, 72 A. 791, 223 Pa. 415. 


[a] Division between successive 
beneficiaries of income apportioned 
from proceeds of sale.-—Where a will 
creates a trust, consisting mostly of 
unproductive real estate, the income 
of which is to Re to one beneficiary 
for life, and on her death to another 
beneficiary for life, and the will is 
construed to require payment of in- 
come from the testatrix’ death, the 
proper method of dividing the income 
between the two beneficiaries, after 
the proceeds of a sale have been ap- 
portioned between capital and income, 
is to divide it between them pro rata 
according to the number of days, first, 
between the death of the testatrix 
and the death of the first beneficiary, 
and, second, between the latter date 
and the date of the sale. In re Pink- 
ney, 202 N.Y.S. 818, 208 App.Div. 181 
[aff 144 N.E. 909, 238 N.Y. 602]. 


69. Conn.—Hull vy. Holloway, 20 A. 
445, 58 Conn. 210. 


Ky.—Bush v. Webster, 7 Ky.L. 307; 
ie sas v. Ferguson’s Ex’r, 5 Ky.L. 


Me.—Cole v. Littlefield, 35 Me. 439. 


Mda.—Sutton v. Safe Deposit & 
Trust Co. of Baltimore, 142 A. 627, 155 
Md. 488; Levi v. Bergman, 50 A. 515, 
94 Md. 204; Hooper v. Smith, 41 A. 
1095, 88 Md. 577. 


Neb.—Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.H.—Demeritt v. Young, 
1047, 72 N.H. 202. 


N.J.—Reeve v. Beekman, 9 A. 27, 
42 N.J.Eq. 613 [aff 18 A. 80, 42 NJ. 
Eq. 295]; Corlies v. Allen, 36 N.J.Ea. 
100; McKnight’s Ex’rs v. Walsh, 23 


55 A. 


‘ 
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investing the trustee with discretion as to the amount 
of income payable to a beneficiary’® or leaving the 
amount to be determined by the beneficiary himself.*1 
The amount will, in a proper case, be fixed by the 
‘court,’? as where the will creating the trust does not 
itself fix it or authorize its determination by either 
the trustees or the beneficiary,"* or where a father 
and his children are beneficiaries and a resort to a 
court of equity is necessary to determine their rights 
on account of a divorce being obtained and the cus-. 
tody and protection of the children being confided to 


the mother.74 
Principal. 


is insufficient for that purpose.?® 


N.J.Eq. 136 [aff 24 N.J.Eq. 498]. 


N.Y.—Matter of McCormick, 57 N.Y. 
S. 548, 40 App.Div. 73 [aff 49 N.Y.S. 
1119, 22 Mise. 309, 2 Gibb.Surr. 350, 
andtatt Hi NE 1116, elestON. ye. bo]: 
Bundy v. Bundy, 47 Barb. 135 [aff 38 
N.Y. 410]; Matter of Tompkins, 59 N. 
fe 902, 28 Misc. 351, 1 Mills Surr. 


Pa.—Kinike’s Hstate, 10 Pa.Co. 522. 


R.I.— Rhode Island Hospital Trust 
Co. v. Megan, 161 A. 124,-52 RI. 3845 
Barney v. McCloy, 121 A. 65, 45 R.I. 
163; Pitts v. Rhode Island Hospital 
Trust Co.,'45.A. 553, 21 R.I. 544, 79 
Am.S.R. 821, 48 L.R.A. 783. 


[a] Such provisions contemplate, 
where they are for support or support 
and education (1) the expenditure 
from income of such sums as are rea- 
sonably necessary (Bridgeport Trust 
Co. v. Bartholomew, 97 A. 758, 90 
Conn. 517; Gaede v. Carrol, 169 A. 172, 
114 N.J.Eq. 524; Corlies v. Allen, 36 
N.J.Eq. 100; Thurber v. Thurber, 112 
A. 209, 43 R.I. 504), (2) in view of the 
beneficiary’s condition in life (Car- 
rithers v. Cox, 14 S.W. 599, 12 Ky.L. 
567; Smullin vy. Wharton, 103 N.W. 
288, 106 N.W. 577, 112 N.W. 622, 113 
N.W. 267, 73 Neb. 667; Corlies v. Al- 
len, supra; Holden v. Strong, 22 N.E. 
960, 116 N.Y. 471; In re Shea’s Will, 
250 N.Y.S. 288, 140 Mise. 710 [mod on 
other grounds 254 N.Y.S. 512, 234 App. 
Div. 176, and 254 N.Y.S. 518, 234 App. 
Div. 176]). (3) However where a tes- 
tamentary trustee is directed to apply 
income to the education of infant ben- 
eficiaries, the term “education” should 
not be unreasonably restricted in its 
meaning; liberal provision should be 
made by the trustee for purposes gen- 
erally educational in their nature, 
these purposes including not only ac- 
tual tuition but cost of books, inci- 
dental expenses, school clothes, and 
the expenses of vacational schools or 
camps. In re King’s Estate, 200 N.Y. 
S. 829, 121 Misc. 298. (4) Expendi- 
ture for necessary dental treatment 
is within a trust provision authoriz- 
ing expenditure of income for main- 
tenance. Henton’s Trustees v. Hen- 
ton, 50 S.W.(2d) 964, 244 Ky. 377. (5) 
Where the testator was frugal and did 
not indulge in any special luxury, 
trustees authorized to pay over in- 
come for the comfortable support of 
a life beneficiary should not pay _ the 
cost of maintaining an automobile. 
In re Shea’s Will, supra. (6) Benefi- 
ciaries are not entitled, as part of 
their support, to money to enable 
them to contest the will. Cecil’s Ex’rs 
and Trustees v. Embry, 210 S.W. 451, 
183 Ky. 739. (7) The entire income 


The intent of the testator must control 
where he has not provided for fixed or periodical 
payments of principal but has directed the trustee 
to use so much of the principal as, in addition to the 
income, is necessary for the comfortable and liberal 
support of the beneficiary where the income alone 


WILLS 


whole corpus.*? 


at one time.78 


While a testa- 


is not to be expended, unless necessary 
to carry out the purpose of the trust 
(Matter of McCormick, 57 N.Y.S. 548, 
40 App.Div. 73 [aff 49 N.Y.S. 1119, 22 
Mise. 309, 2 Gibb.Surr. 350, and aff 
BIN ert 16 Gs. IN: Yebber 
King’s Estate, supra; Thurber v. 
Thurber, 112 A. 209, 43 R.I. 504); (8) 
and where the will places a limit on 
the amount to be expended annually, 
the limit should not be exceeded 
(Henton’s Trustees v. Henton, supra). 
(9) Where there are several beneficia- 
ries, each has a several right to his 
portion of the income, dependent on 
the amount necessary for his support, 
and an arbitrary division among the 
beneficiaries is erroneous. Woodruff 
v. Woodruff, 66 N.Y.S.. 986, 54 App. 
Div. 414. 


70. See infra § 1889. 

Ti, Blair vey Blair; 1086 Pa S27 82: 
Kan. 464; Cole v. Littlefield, 35 Me. 
439; Roberts’ Appeal, 92 Pa. 407. 
eye See infra text and notes 73, 

73. Bundy v. Bundy, 47 Barb. 135 


{aff 38 N.Y. 410]; Matter of Riley’s 
Estate, 24 N.Y.S. 309, 4 Misc. 338, 1 
Pow.Surr. 439. 


74. Fidelity Trust, etc., Co. v. Mc- 
Ferran, 21 3.W. 870, 14 Ky.L. 777. 


75. In re De Witt, 219 N.Y.S. 129, 
219 App.Div. 216 [appeal dism 159 N. 
E. 650, 246 N.Y. 556]. 


[a] Determination by beneficiary. 
—Life tenant, made sole judge of ne- 
cessity of invading principal, cannot 
demand whole property, except on 
good-faith determination of necessity. 
In re Smith’s Estate, 222 N.Y.S. 588, 
129 Misc. 497. 


Deficiency of income generally see 
infra § 1899. 


76. Donlin v. Hynes, 
868, 177 App.Div. 184. 


163 N.Y.S. 


77. Donlin v. Hynes, supra. 
78. In re Miller’s Estate, (Pa.Su- 
per.) 168 A. 807. 


79. Newbold’s Est., 29 Pa.Dist. 844. 


80. Conn.—Jaretzki v. Strong, 119 
A. 353, 98 Conn. 357; Hewitt v. Hicok, 
IS AY 172; 96"Conn. 1765 Hull v.’ Hol- 
loway, 20 A. 445, 58 Conn. 210. 


Ga.—Prince v. Barrow, £8 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Tll.—Lehnard vy. Specht, 54 N.E. 315, 
180 Ill. 208. 


Ky.—Appleton v. Appleton, 215 S.W. 
68, 185 Ky. 391; O’Bryan v. England, 
189 S.W. 1126, 173 Ky. 12; Luxon v. 
Wilgus, 7 Bush 205. 
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mentary trust provision may be so worded and con- 
strued as to authorize the trustees to provide hhber- 
ally, cut of corpus, not only for necessities, but also 
for general welfare and comfort, of the benefici- 
aries,‘® yet where the trust is intended to continue 
during the lives of the beneficiaries, the trustees are 
not empowered to terminate it by turning over the 


A provision restricting the aggre- 


gate of advanees which may be made frem principal 
in ease of sickness or emergency is construed to re- 
strict the total advances and not the advanee made 
Where the beneficiaries of principal 
are to receive their respective shares at different 
times, an increase of the corpus arising from an en- 
hancement of value is to be equitably apportioned 
among the several shares.7® 


[§ 1889] bb. Discretion of Trustee—(aa) In Gen- 
eral. A testamentary trustee has such,®° and only 


Me.—Alford v. Richardson, 114 A. 
193, 120 Me. 316; Hichborn v. Brad- 
bury, 90 A. 325, 111 Me. 519; Kimball 
v. Blanchard, 64 A. 645, 101 Me. 383; 
Kehoe v. Ames, 51 A. 870, 96 Me. 155. 


Mass.—Shattuck v. Stickney, 97 N. 
KE. 774, 211 Mass. 327; Rackeman v. 
Wood, 89 N.E. 1037, 203 Mass. 501; 
Pierce v. Knight, 64 N.E. 692, 182 
Mass. 72; Cowley v. Twombly, 53 N. 
E. 886, 173 Mass. 393, 46 L.R.A. 164, 


4 Prob.Rep.Ann. 701;: Bradlee vy. An- 
drews, 137 Mass. 50; Williams v. 
Bradley, 3 Allen 270; Sargent v. 


Bourne, 6 Mete, 32. 


Mo.—Haydel v. Hurck, 72 Mo. 253 
[rev 5 Mo.App. 267]; In re Wolfen- 
den’s Estate, (App.) 57 S.W.(2d) 697. 


N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466, 105 N.J.Eq. 750; 
Corlies v. Allen, 26 N.J.Eq. 100; Hard- 
enburgh y. Blair, 30 N.J.Eq. 645. 


N.Y.—Bloodgood v. Lewis, 102 N.#. 
610, 209 N.Y. 95 [rearg den 103 N.K. 
1121, 209 N.Y. 566]; Ireland vy. “Ire- 
land, 84 N.Y. 321 [rev 18 Hun 362]; 
Woodruff v. Woodruff, 66 N.Y.S. 936, 
54 App.Div. 414; In re Shea’s Will, 
250 N.Y.S. 288, 140 Misc. 710 [mod on 
other grounds 254 N.Y.S. 512, 234 App. 
Div. 176 and 254 N.Y.S. 518, 234 App. 
Div. 176]; In re Smidt’s Estate, 240 
N.Y.S. 206, 185 Mise. 578; Matter of 
Tucker’s Estate, 59 N.Y.S. 1022, 28 
Misc. 595, 1 Mills Surr. 213. 


Ohio.—Morris v. Daiker, 172 N.E. 
540, 35 Ohio App. 394; Brooks v. Han- 
na, 19 Ohio Cir.Ct. 216, 10 Ohio Ctr. 
Dec. 480. 


Pa.—In re Anspach’s Estate, 16 Pa. 
ae) 291; Robinson’s lst., 23 Pa. 
Oo. ot, 


R.I.—In re Olney, 63 A. 956, 27 R.I. 
a RE LCoS v. Smith, 19 A. 1081, 17 


Va.—Rinker’s Adm’r v. Simpson, 166 
S.E. 546. 


Wis.—In re Lyon’s Estate, 197 N. 
W. 710, 183 Wis. 276; Stephenson y. 
Norris, 107 N.W. 3438, 128 Wis. 242. 


Alta.—MacLeod v. Royal Trust Co., 
[1929] 1 Dom.L.R. 589. 


Ont.—Re Black, 15 Ont.W.N. 290. 


[a] Division among heirs.—Under 
the provision of a will that the trus- 
tees shall divide any income in ex- 
cess of annuities among the testator’s 
heirs in such way and proportion as 
may seem to the trustees most in ac- 
cordance with his wishes, the trustees 
need not make the division according 
to the statute of distribution. Pierce 
v. Knight, 64 N.E. 692, 182 Mass. 72. 
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such,*! diseretion as to the amount, share or por- 
tion of income or principal to be paid to, or expend- 
ed for the benefit of, a beneficiary as is expressly or 
impliedly conferred on him by the will. 
is invested with some discretion, he must keep with- 
in the limitations thereof*? and act according to his 
He may be controlled by the 
court in the case of an abuse of diseretion.*4 On the 
other hand, the courts will not interfere with the 
exercise of discretion by a testamentary trustee 
within the limitations imposed by the will where he 
has acted in good faith and according to his best 


honest judgment.*% 


judgment.*®® 


Suspension. 


21. Conn.—McCarthy vy. Tierney, 
155 A. 226, 113 Conn. 316; Watson v. 
Cleveland, 21 Conn. 538. 


Ga.—Clay v. Clay, 101 S.E. 793, 149 
Ga. 725. 


Ky.—Luxon v. Wilgus, 7 Bush 205. 
Mass.—Evans v. Wall, 34 N.E. 183, 


159 Mass. 164, 38 Am.S.R. 406; Wil- 
liams v. Bradley, 3 Allen 270. 
N.J.—Reeve v. Beekman, 9 A. 27, 


42 N.J.Eq. 613 [aff 18 A. 80, 42 N.J. 
Eq. 295]; Hardenburgh v. Blair, 30 
N.J.Eq. 645. 


N.Y.—Bloodgood v. Lewis, 102 N.E. 
610, 209 N.Y. 95 [rearg den 103 N.E. 
1121, 209 N.Y. 566]; Oberndorf_v. 
Farmers’ Loan & Trust Co., 102 N.E. 
534, 208 N.Y. 367; Ireland v. Ireland, 
84 Noy. 321 [rev 18 Hun 362];, In re 
Ward’s Hstate, 174 N.Y.S. 182, 186 
App.Div. 261; In re Johnson’s Will, 
DO ON. YeS. 66 L238 | Mise. (8340 Im 
re Hartley’s Hstate, 154 N.Y.S. 921, 
990 Misc. 534, 14 Mills Surr. 364 Laff 
155 N.Y.S. 1112, 171 App.Div. 912]; 
Meldon v. Devlin, 45 N.Y.S. 3338, 20 
Misc. 56. 


R.I.—Thurber vy. Thurber, 
209, 43 R.I. 504. 


S.C.—Elias v. Loeb, 65 S.H. 724, 83 
S.C. 518. 


Va.—Bayly v. Curlette, 84 S.E. 642, 
117 Vael-253. 


[a] Discretion is not absolute or 
irresponsible.—Greenwich Trust Co. 
v. Converse, 122 A. 916, 100 Conn. 15. 


[b] Westamentary intent.—Under 
a will providing for the payment of 
income to granddaughters and, in the 
event of the marriage of either of 
them, authorizing the trustee, in his 
discretion, to advance a reasonable 
sum as a marriage portion, the tes- 
tator did not intend that the whole 
of the trust fund should be used as a 
marriage fund. Croft, Petitioner, 37 
N.E. 784, 162 Mass. 22. 


82. Demeritt v. Young, 55 A. 1047, 
72 N.H. 202; Elias v. Loeb, 65 S.E. 
724, 83 S.C. 518. 


[a] Defeating object of trust.— 
The trustee has no right to exercise 
his discretion so as to defeat the very 
object of the trust. Clark’s Estate, 
4 Pa.Co. 611. 


83. Kimball v. Blanchard, 
645, 101 Me. 383; Green v. Crapo, 62 
N.E. 956, 181 Mass. 55; In re Mis- 
key’s Estate, 58 A. 845, 209 Pa. 474; 
Rinker’s Adm’r v. Simpson, (Va.) 166 
S.E. 546. 


[a] Discretion must be exercised 
fairly.— Woods v. Gilson, 60 N.I. 4, 
61 N.E. 58. 


[b] Discretion must not 
bitrarily 


ZAG. 


64 A. 


i be ar- 
exercised —Gardner Vv. 


Where the trustee’s discretion is de- 
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pendent on the beneficiary’s conduct and regard for 
his position in life, it is suspended when the benefi- 
ciary is judicially declared a lunatic.** 


[§ 1890] (bb) Exercise by Successor or Court. 
In the absence of a governing statute, the question 
of whether a testamentary trustee’s discretion as to 
the amount of income or principal payable to a bene- 
ficiary survives and may be exercised by a succes- 
sor or substitute after the person originally named 
as trustee has died or declined to serve, is one of tes. 
tamentary intent depending on the construction of 
The discretionary power of the trustee 


passes to his successor where it is annexed to the 


O’Loughlin, 84 A. 935, 76 N.H. 481; 
In re Van Zandt’s Will, 247 N.Y.S. 441, 
231 App.Div. 381; Rinker’s Adm’r vy. 
Simpson, (Va.) 166 S.E. 546. 


[c] Selfish considerations.—‘‘An 
economical administration of a trust, 
whereby the trustee puts money in 
his own pocket, certainly lays him 
open to the suspicion that his discre- 
tion has been somewhat influenced by 
selfish considerations.” Clark’s Est., 
4 Pa.Co. 611, 613. 


[d] Discrimination in amount be- 
tween beneficiaries.—Where trustees 
under a will are vested with discre- 
tionary powers as to the amount to 
be apportioned to beneficiaries, there 
must be real and substantial differ- 
ences of situation germane to the sub- 
ject and calling for difference in 
treatment to justify discrimination 
in amount. Among beneficiaries 
whose circumstances are substantial- 
ly the same there can be no just dis- 
erimination. Stephenson vy. Norris, 
107 N.W. 3438, 128 Wis. 242. 


[e] Reasonable care—Where a 
testator devises property in trust to 
pay so much of the net income to his 
aaughter as she “shall desire for her 
use,’ the trustees must exercise rea- 
sonable care to ascertain that the 
amounts paid over to the daughter 
are for her own use. Greene v. 
IMIG lO) Al VOSI 7 Ren 2'ss 


84, N.J.—Titsworth v. Titsworth, 
152 A. 869, 107 N.J.Eq. 436. 


N.Y.-—Ireland v. Ireland, 84 N.Y. 
321 [rev 18 Hun 862]; Matter of Good- 
win’s Estate, 107 N.Y.S. 784, 122 App. 
Div. 800; In re Kohler, 160 N.Y.S. 669, 
96 Misc. 433; Matter of Van Decar, 
98 N.Y.S. 309, 49 Mise. 39, 5 Mills 
Surr. 176; Meldon vy. Devlin, 45 N.Y. 
S.. 333, 20 Misc. 56. 


Pa.—Swann’s Wst., 22 Pa.Dist. 398, 
41 Pa.Co. 30. See Wallace’s Estate, 
3 Pa.Dist.&Co. 236, 237 (“the discre- 
tion authorized by the will was a le- 
gal discretion, it could be controlled 
or Supervised by the law”). 


Va.—Rinker’s Adm’r y. Simpson, 
166 S.E. 546. 


Wis.—Stephenson vy. Norris, 107 N. 
W. 348, 128 Wis. 242. 


Ont.—Re Singer, 33 Ont.L. 602, 8 
Ont.W.N. 336 [mod 7 Ont.W.N. 625]. 


[a] Even though trustee is to be 
sole judge as to whether certain 
payments shall be made, a court of 
equity will in a proper case compel 
him to sit in judgment and to execute 
the power in good faith. Greenwich 
Trust Co. v. Converse, 122 A. 916, 100 
Conn. 15. 


85. Me.—Hichborn vy. Bradbury, 90 
AS V3i255)) 1D Mies (619) sae Keimiballe tv, 
Blanchard, 64 A. 645, 101 Me. 383. 


N.J.—Turnure v. Turnure, 104 A. 


office of trustee’’. but not where it is a matter of 


293, 89 N.J.Eq. 197;  O’Gorman v. 
Crowley, 86 A. 442, 81 N.J.Eq. 520 
[aff 83 A. 379, 80 N.J.Eq. 101]. 


N.Y.—Ireland v. Ireland, 84 N.Y. 
321 [rev 18 Hun 362]; In re Shea’s 
Will, 254 N.Y.S. 512, 234 App.Div. 176 
[mod 250 N.Y.S. 288, 140 Mise. 710, 
and foll Matter of Shea, 254 N.Y.S. 
518, 234 App.Div. 176]; In re Miller, 
157._N.Y.S. 360, 171:App.Div. 229) 27, 
Mills Surr. 30 [aff sub nom. In re 
Akin’s Hstate, 152 N.Y.S. 310.9789 
Misc. 690, 14 Mills Surr. 108, and aff 
114 N.E. 1072, 219 N.Y. 572]. 


Ohio.—Morris v. Daiker, 172 N.E. 
540, 35 Ohio App. 394. 


Pa.—Sinnott’s Estate, 12 Pa.Dist.& 
Co. 753; Auer’s Hst., 24 Pa.Dist. 461; 
Tatham’s Est., 24 Pa.Dist. 383; Gil- 
bert’s Est., 22 Pa.Dist. 567; Boyle’s 
Est., 20 Pa.Dist. 1119; Denlinger’s 
Est., 12 Pa.Dist. 592; Brubaker v. Hu- 
ber, 2 Pa.Dist. 703; Lafferty’s Hst., 20 
Eat 632; Allison’s Est., 11 Pa.Co. 


Va.—Rinker’s Adm’r v. 
166 S.B. 546. 


Wis.—In re Lyon’s Estate, 197 N. 
W. 710, 183 Wis. 276. 


Alta.—MacLeod v. Royal Trust Co., 
[1929] 1 Dom.L.R. 589. 


Ont.—Re Black, 15 Ont.W.N. 290. 


[a]. Where broad discretion is 
vested in trustee, the court will not 
interfere in its exercise when there 
is no evidence of bad faith or ex- 
travagant expenditures. Matter of 
Tucker's! Hstate, 59) INCY.S., 1022mae 
Mise. 595, 1 Mills Surr. 213. 


[b]_ Within “limits of due inquiry 
and debatable decision the discre- 
tionary, judgment of the trustee is 
final; otherwise it may be reviewed 
and revised by a court of equity.” 
Greenwich Trust Co. vy. Converse, 122 
A. 916, 100 Conn. 15, 25. 


[ec] Where discretion has been 
wisely and liberally exercised, inter- 
ference by the court would be unjus- 
tifiable. Fidelity Union Trust Co. v. 
Dignan, 146°A. 466, 105 N.J.Eq. 750. 


[d] Presumption is that discretion 
was properly exercised.—William’s 
Iustate, 29 Pa.Dist. 233. 


[e] Discretion held not abused.— 
Gaede v. Carroll, 169 A. 172, 114 N. 
J.Eq. 524; In re Snow’s Estate, 242 
N.Y.S. 237, 136 Mise. 771 [aff 247 N. 
Y.S. 1004, 232 App.Div. 655). 


86. Everhart v. Everhart, 87 Pa. 
Super. 184 [foll In re Everhart’s Es- 
tate, 145 A. 702, 296 Pa. 94]. 


87. Greenwich Trust Co. v. Con- 
verse, 122 A. 916, 100 Conn. 15. 3 


88. Greenwich Trust Co. v. Con- 
verse, supra; Jackson vy. Matthews, 
105 A. 146, 133 Md. 282. 


Simpson, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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personal confidence reposed in the original trustee.*® 
In some jurisdictions pertinent statutes are constru- 
ed to vest the discretionary power in a successor in 
the absence of any provision in the will showing a 
contrary intention.°° Where the proportion in which 
the trust property is to be distributed among the 
beneficiaries is left by the will entirely to the judg- 
ment and diseretion of the trustee and he dies with- 
out having made the distribution, the court, on the 
application of an interested party and in a proper 
proceeding, will divide the property equally among 
all the beneficiaries.®? 


[§ 1891] cc. Interest. Where there has been a 
default in payment, the beneficiaries are generally 
entitled to interest from the time payment was due; 
but a life tenant or his estate is not entitled to in- 
terest on periodical installments of income from the 
times they respectively became due where the tes- 
tator contemplated periodical payments of income 
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as collected, possibly varying in amount, and not the - 
payment at established dates of definite sums 
which, if not liquidated at such times, would bear 
interest.°* Interest may rfot be charged on a tes- 
tamentary trust fund prior to the death of the 
testator;°* and under the statutes of some juris- 
dictions a beneficiary is not entitled to interest until 
the expiration of one year from the testator’s 
death;°® but in other jurisdictions, when a benefici- 
ary is entitled to income from the testator’s death,°® 
he is sometimes allowed interest from such date un- 
til the date of the actual setting apart of the trust 
funds.°? 


[§ 1892] (f) On Death or Disqualification of One 
of Several Beneficiaries.°* On the death of one or 
more of several beneficiaries, the subsequent disposi- 
tion of income or principal, or part thereof, is goy- 
erned by the will in so far as it contains a provision 
applicable to the situation;®® and even on the hap- 


e9. Whitaker v. 
938, 82 Conn. 195, 
Carlton y. Henderson, 
N.H. 416. 


90. Hichborn vy. Bradbury, 90 A. 
325, 111 Me. 519; Chase v. Davis, 65 
Me. 102; Shattuck v. Stickney, 97 N. 
HB. 774, 211 Mass. 327. 


91. Wetmore v. Henry, 102 N.E. 
189, 259 Ill. 80, Ann.Cas.1914C 247; 
In re Dewey’s Bstate, 143 P. 124, 45 
Utah 98, Ann.Cas.1918A 475. 


[a] Rule applies to the balance of 
the property where the trustee made 
advances to some of the beneficiaries, 
but made no declaration as to the 
distribution of the balance. Wet- 
more v. Henry, 102 N.E. 189, 259 Ill. 
80; Ann.Cas.1914C 247. 


92. Wight v. Lee, 126 A. 218, 101 
Conn. 401; Doherty v. Grady, 72 A. 
869, 105 Me. 36; Dennison v. Lilley, 
144 A. 523, 83 N.H. 422. 


[a] Where fixed amount has been 
judicially ascertained to be due and 
payable at the death of the life ten- 
ant, interest properly runs thereon 
from that date to the time of pay- 


McDowell, 72 A. 
16 Ann.Cas. 324; 
110 GAS -T5NT TS 


ment. In re Miles’ Estate, 116 A. 668, 
273 Pa. 124. 
[b] Accounting for rents under 


trust to pay interest.— Where a testa- 
tor directed his son to keep certain 
money invested for the testator’s 
daughter, and pay her the interest, 
and the trustee bought a house and 
accounted only for the rents, which 
were less than the legal rate of inter- 
est, it was held that he must account 
for the difference between the rents 
and the legal interest. Williams v. 
Williams, 35 N.J.Eq. 100. 


93. In re Miles’ Estate, 116 A. 668, 
Dio ba L2 4, 


94. Damiani v. De Trana, 206 Ill. 
App. 64. 

95. Sterrett’s Estate, 29 Pa.Dist. 
147. 

96. See supra § 1887. 


97. Reid v. Dodge, 44 App.D.C. 558; 
Gaede v. Carroll, 169 A. 172, 114 N. 
J.Eq. 524; In re Billings’ Estate, 244 
N.Y.S. 686, 137 Misc. 758 [application 
to reopen gr on other grounds 249 N. 
WS. 732, 139) Misc. 496]: 


[a] Rate.—(1) Where a testatrix 
provided that if there should be any 
delay in satisfaction or payment of 
legacies, legatees should be allowed 
interest out of the residue of her es- 
tate at the rate of five per cent per 
annum, the beneficiaries of trusts 
were entitled to five per cent only, and 


not the interest the balance of the 
estate was bearing. In re Mason’s 
Estate, (Mo.) 274 S.W. 825, 826. (2) 
Under a will directing executors to 
form a trust fund and deposit it with 
a trust company and pay the widow, 
during her life, interest on a certain 
sum, and no more, interest which she 
is entitled to receive between his 
death and establishment of the trust 
fund should be computed according 
to the rate the company allowed, and 
not be based on income the estate 
earned during that peried. Doherty 
v..Grady, 72 A. 869, 105 Me. 36. (3) 
“Where a certain amount of an es- 
tate, consisting of personalty, is di- 
rected by the will to be invested by 
the executor, and the income to be 
paid over to beneficiaries named, and 
after the death of the testator and be- 
fore the fund is particularly set apart 
and invested the estate does not earn 
the full legal rate of interest, it is 
within the discretion of the surrogate 
to allow the beneficiaries such rate 
of interest aS he may deem proper, 
having reference to the total amount 
of income earned by the estate, and 
the appraised value of the estate.” 
In re Smith’s Will, 149 N.Y.S. 131, 133, 
86 Mise. 136 (approving an allowance 
of four per cent where the net income 
from the estate in all probability did 
not exceed that rate). (4) In an- 
other case in the same jurisdiction it 
was definitely held that the benefi- 
ciary should be allowed a rate of in- 
terest equal to that actually earned 
by the income producing securities in 
the estate. In re Billings’ Estate, 244 
N.Y.S. 686, 137 Mise. 758 [application 
to reopen gr on other grounds 249 N. 
Y.S. 732, 139 Misc. 496]. (5) How- 
ever, in still another case in the same 
jurisdiction it was held that where a 
will provided for the creation of a 
trust fund out of the testator’s gen- 
eral estate before any distribution 
or division thereof, and that the net 
income of the fund should be paid to 
one for life, and it was necessary 
for the creation of the fund to resort 
to assets of the testator which were 
drawing interest at eight per cent, 
the beneficiary was not entitled to in- 
terest at eight per cent from the date 
of testator’s death, but only to the in- 
terest which it was shown might 
reasonably be earned. Southgate v. 
Continental Trust Co., 77 N.Y.S. 687, 
74 App.Div. 150 [mod 73 N.Y.S. 718, 36 
Mise. 415, 74 App.Div. 150, and aff 68 
N.E. 1124, 176 N.Y. 588]. 


98. Disposition of surplus or ac- 
cumulated income on death of life 
beneficiary see infra § 1902. 


99. U.S.—Brittain v. First Trust & 


Savings Bank, 42 F.(2d) 613 [cert 
Sree S.Ct. 181, 282 U.S. 896, 75 L.Ed. 


Ga.—Barrett v. Oliver, 90 S.E. 471, 
146 Ga. 42. 


Ill.—Bush y. Hamill, 112 N.E. 875, 
273 Ill. 132; Northern Trust Co, v. 
Massenat, 232 Ill.App. 314. 


Me.—Cook v. Stevens, 134 A. 195, 
125 Me. 878; Union Safe Deposit & 
hee er v. Bennett, 112 A. 716, 120 

e. , 


Mass.—Hulbert vy. Smith, 150 N.B. 
193, 254 Mass. 476; Boston Safe De- 
posit & Trust Co. v. Goldthwait, 142 
NE. 38, 247 Mass. 434; Hall v. Read, 
122 N.E. 386, 232 Mass. 204; Liver- 
more v. Livermore, 121 N.E. 27, 231 
Mass. 293; Stearns v. Fenno, 116 N.E. 
406, 227 Mass. 247; Bailey v. Smith, 
101 N.E. 62, 214 Mass. 114. 


N.J.—Pennsylvania Co. for Insur- 
ance on Lives & Granting Annuities 
v. Riley, 104 A. 225, 89 N.J.Hq. 252. 


N.Y.—In re Gallien, 160 N.E. 8, 247 
N.Y. 195 [rev 223 N.Y.S. 491, 221 App. 
Div. 409]; Sedlaczek v. Dreuzy, 221 
N.Y.S. 625, 220 App.Div. 446. 


Pa.—In re Murray’s Estate, 169 A. 
103; In re Dutilh’s Estate, 133 A. 548, 
286 Pa. 389; MecGinnis’s Est., 20 Pa. 
Dist. 156. 


Newfoundl.—Prowse v. Harvey, 7 
Newfoundl. 869. 


[a] Distribution of interest 
among remaindermen.—When a will 
provides for various annuities for 
life, to be distributed by a trustee, 
remainder over to the testator’s heirs, 
it is the duty of the trustee, after 
the expiration of any life estate, to 
divide the interest therefrom period- 
ically among those entitled to the 
remainder, until the expiration of the 
trust. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.Rep.Ann. 643. 


{b] Alternative provisions pre- 
venting determination before death.— 
Under a testamentary trust giving 
only income to several named bene- 
ficiaries and providing that when and 
as each one dies the share of the 
principal on which his income was 
previously payable shall be paid to 
his appointee or, in the absence of 
appointment, to his children, or in 
default of children, to his heirs at 
law, it cannot be said, until death 
occurs, who will take the principal. 
Smyth’s Est., 14 Pa.Dist.&Co. 7(3. 


[c] “Heirs” of beneficiary (1) as 
used in a testamentary provision that 
on the death of either of two bene- 
ficiaries his share of the income shall 
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pening of an event, such as the death of a certain 
beneficiary after that of another, not expressly and 
specifically provided for, the intention of the testa- 
tor controls where it is “clearly disclosed on an ex- 
Under a will constru- 
ed to make several persons beneficiaries of income as 
a class and to contemplate payment of the entire in- 
come, rather than accumulation of any excess, during 
the life of the trust, on the death of one benefi- 
ciary his share or interest in future income ter- 
minates,? so as not to be payable to his estate,® 
and the shares of the remaining beneficiaries are 
However, the estate 
of the deeecased beneficiary is entitled to his share 
of the income which had accrued at the time of 
Where the will does not create a 
blended trust, but provides that the cestuis que 
trust are to take share and share alike or as tenants 


amination of the whole will.t 


enlarged by survivorship.* 


his death.® 


go to his heirs during the life of the 
survivor, does not include the widow 
of a beneficiary where, under the law 
in force at the death of the testator, 
a widow cannot be an heir of her de- 
ceased husband. In re Troxell’s Es- 
tate, 90 Pa.Super. 533. (2) It is oth- 
erwise, of course, in a jurisdiction 
wherein, under the statutes, a widow 
may be an heir. Beach v. Meriden 
Trust & Safe Deposit Co., 120 A. 607, 
98 Conn. 281. 


1. Stearns y. Fenno, 116 N.E. 406, 
227 Mass. 247; Hood v. Boardman, 19 
N.E. 379, 148 Mass. 330. See In re 
Boggs’ Will, 208 N.Y.S. 180, 122 Misc. 
73 (dictum that in such case eitect 
will be accorded a clear testamentary 
intent that the gift of income shall 
not vest for the full trust period, but 
rather for life only). 


2. Meserve v. Haak, 77 N.B. 377, 
191 Mass. 220. See In re Huddy’s Es- 
tate, 63 Pa.Super. 34 (death without 
issue). 

3. Meserve v. Haak, 77 N.E. 377, 
191 Mass. 220; English’s Hstate, 21 
Pa.Dist. 303. 


[a] His personal representatives 
do not take. Springfield Safe Deposit 
& Trust Co. vy. Dunn, 136 N.E. 622, 243 
Mass. 7; Old Colony Trust Co. v. Sar- 
gent, 126 N.E. 526, 235 Mass. 298; In 
re Smith’s Estate, (Pa.Super.) 169 A. 
e Nixon’s Estate, 13 Pa.Dist.&Co. 
487. 


[b] His heirs, issue, or next of kin 
are not entitled to his share. Spring- 
field Safe Deposit & Trust Co. v. 
Dunn, 136 N.E. 622, 243 Mass. 7; Howe 
be Sad 97 N.Y.S. 267, 110 App.Div. 
884, 


4 U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896. 


Ala.—Crawford v. Carlisle, 89 So. 
565, 206 Ala. 379. 


Mass.—Hughes v. Hughes, 167 N.E. 
296, 268 Mass. 214; Springfield Safe 
Deposit & Trust Co. v. Dunn, 136 
N.E. 622, 243 Mass. 7; Old Colony 
Trust Co. v. Sargent, 126 N.E. 526, 235 
Mass. 298; Clark vy. Rathbone, 109 N. 
E. 651, 221 Mass. 574; Dove v. John- 
son, 5 N.E. 520, 141 Mass. 287. 


N.Y.—Dougherty v. Josephine L. 
Thompson, 60 N.E. 760, 167 N.Y. 472; 
Howe v. Booth, 97 N.Y.S. 267, 110 App. 
Div. 884; In re Pulitzer’s Estate, 265 
N.Y.S. 401, 148 Misc. 116. 


Pa.—In re Kemble’s Estate, 124 A. 
94, 279 Pa. 368; In re Smith’s HMstate, 
(Super.) 169 A. 16; In re Slifer’s Es- 
tate, 54 Pa.Super. 14, 19; Nixon’s Es- 
tate, 13 Pa.Dist.&Co. 487; Kemble’s 


WILLS 


Estate, 3 Pa.Dist.&Co. 301; English’s 
Est., 21 Pa.Dist. 303; Hart’s Est., 7 
Pa. Go. 369. 


[a] Sole survivor (i) is entitled 
to receive all the income where there 
is no ambiguity in a testamentary 
direction to this effect (In re Shea’s 
Estate, 174 N.Y.S. 421, 106 Misc. 222; 
Baldwin v. Palen, 53 N.Y.S. 520, 24 
Mise. 170); (2) or the will may be 
reasonably construed to so provide 
(Adams’ Est., 2 Pa.Dist. 590; Todd v. 
St. Mary’s Church, Portsmouth, 120 
A. 577, 45 R.I. 282). (8) A will pro- 
vided for survivorship among daugh- 
ters on the death of one or more of 
them without leaving issue, and fur- 
ther provided that the issue of a de- 
ceased daughter should take and be 
limited to their parent’s share of the 
income. After the death of one 
daughter leaving issue, an unmarried 
daughter died and it was held that 
the latter’s share of the income was 
payable solely to the third and only 
surviving daughter. In re Dutilh’s 
Estate, 80 Pa.Super. 134. 


[b] ‘Trust for support of family.— 
A testamentary trust to pay income 
to a named beneficiary for the living 
expenses of himself and his family is 
not intended for his personal benefit 
but rather for the joint support of his 
family, and after his death payment 
is to be continued for the support of 
his widow and child until the date 
fixed for the termination of the trust 
and is to be made to the widow as the 
head of the family. In re Sewell’s 
Estate, 216 N.Y.S. 331, 127 Misc. 202. 


Survivorship generally see supra §§ 
1340-1355. 


5. Union Safe Deposit, ete., Co. vy. 
Dudley, 72 A. 166, 104 Me. 297; In re 
Sewell’s Estate, 216 N.Y.S. 331, 127 
Misc. 202; English’s Estate, 21 Pa. 
Dist. 303. 


6. Morse v. Ballou, 83 A. 799, 109 
Me. 264; Matter of Tompkins, 49 N. 
Ii. 135, 154 N.Y. 634 [motion to am 
aN aaa den 49 N.E. 941, 155 NVY. 


7. In re Ralph’s Estate, 155 N.Y.S. 
UAT, 91 Mise, 3738, 15° Mills: Surr. 133 
[aff 160 N.Y.S. 1143]; In re Maxwell’s 
Estate, 67 Pa.Super. 68, 68; Bayly v. 
Curlette, 84 S.E. 642, 117 Va. 253. 


[a] Where one of several resid- 
uary legatees has vested interest in 
the rents and profits during the life- 
time of the trust, such right or inter- 
est passes, on his death, to his admin- 
istrator. In re Bogg’s Will, 203 N.Y. 
S. 180, 122 Mise. 73. 


8. Lombard v, Witbeck, 51 N.E. 61, 


Disqualification. 
trust for a class, the share of one dying without is- 
sue to go to the survivors, and the income of such 
members of the class as should become intemperate 
or incompetent to manage their interest to be with- 
held, the portion thus withheld goes to the other 
members of the class.® 


[§ 1893] (5) Deductions, Deficiency, and Reim- 
bursement—(a) Deductions—aa. In General. Any 
expenses properly chargeable against the income are 
not to be made a charge against the principal.® 
When ascertainable, the intention of the testator is 
controlling in determining whether expenses and 
charges are to be deducted from the income or from 
the capital of the trust estate?® or from other funds 


[§§ 1892-1893 


in common, on the death of one, title to his share may 
pass to other persons by his will® or by inheritance.* 


Where. property is given in 


GBS ON, BOC 


9. White vy. Chaplin, 148 A. 21, 84 
N.H. 208. 


10. Conn.—Hayward v. Hayward, 
111 A. 53, 95 Conn. 122; Wordin’s Es- 
tate, 29 A. 238, 64 Conn. 40. 


Del.—Shriver v. Danby, 113 A. 612, 
ae vince 390 [aff 106 A. 122, 12 Del. 


D.C.—Hill v. Fill, 61 App.D.C. 72, 57 
F.(2d) 438. 


Hawaii.—Campbell 
Parker, 18 Hawaii 34. 


Ill.— Warren vy. Warren, 36 N.E. 611, 
148 Ill. 641. 


Ky.—Bireley’s!'s Adm’rs v. United 
Lutheran Church in America, 39 S.W. 
(2d) 208, 239 Ky. 82. 


Accson og v. Lowell, 104 Mass. 


v. Campbell- 


Minn.—In re Pfenninger’s Estate, 
160 N.W. 487, 135 Minn. 192. 


Mo.—McMillan v. Barnard Free 
Skin & Cancer Hospital, 264 S.W. 410, 
304 Mo. 635. 


N.H.—Ladd y. Ladd, 74 A. 1045, 75 
N.H. 371. 


N.J.—Stephens’ Ex’rs v. Milnor, 24 
N.J.Eq. 358. 


N.Y.—In re King, 76 N.E. 584, 182 
N.Y. 440; Fickett v. Cohu, 1 N.Y.S. 
436, 14 Daly 550; In re Boyle’s Will, 
251 N.Y.S. 197, 140 Mise. 523; Spencer 
v. Spencer, 183 N.Y.S. 870. 


Pa.—In re McCaskey’s Estate, 160 
A. 707, 307 Pa. 172; In re Magee’s Hs- 
tate, 54 A. 491, 205 Pa. 37; Bruner’s 
Hst:,. 6 Pa-Cov 224% 


Wash.—Kirwin vy. Hall, 14 P.(2d) 
62, 169 Wash. 501. 


[a] Construction and application 
of testamentary provisions.—(1) In 
a will bequeathing the income from a 
specified sum to a certain beneficiary 
an additional provision that “such 
sum as may be necessary to pay 
charges of the trustee shall be set 
aside for that purpose” does not re- 
quire the setting aside of a sum which 
will exhaust itself in the payment of 
the charges of the trustee but rather 
the setting aside of such a sum as 
will be reasonably sufficient to pro- 
duce an income which will pay the 
charges of the trustee. Hartford- 
4Mtna Nat. Bank vy, Weaver, 137 A. 
888, 106 Conn. 137. (2) ‘The discre- 
tion given to the executor by the 
eighteenth paragraph of the will with 
reference to charging expenditures as 
between principal and income must be. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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of the testator’s estate which are 


the trust in question or which are not yet set apart 
as the principal of another trust in the residue.'! 
In the absence of a testamentary provision or intent 
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not embraced in 
eapital.13 


Galea 


to the contrary, ordinary and regular current or pe- 


riodically recurring taxes, repairs, and other ex- 


penses attending and incidental to 


a productive testamentary trust and the maintenance 
and care of the property substantially in its exist- 
ing state are to be deducted from income,!? while 
additions, betterments, permanent improvements, 
structural repairs, or reconstruction, special or ex- 


traordinary taxes or assessments, 


exercised by the executor subject 
to the rules, practices and decisions 
of the court regulating these mat- 
ters.” In re Hackett’s Hstate, 224 
NeYes., 435, 442, 130, Misc. 339. (3) 
Grading and flagging the sidewalks 
and grading and paving the streets 
are included in a direction in a will 
to pay ‘‘the expenses incident to the 
estate” out of the income. Stepnens’ 
Ex’rs v. Milnor, 24 N.J.Eq. 358. (4) 
Where a testator devises land to a 
trustee, and directs that ‘the annual 
taxes and insurance, and also all rea- 
sonable repairs and improvements, 
shall be provided for out of the an- 
nual rents” before one third of the an- 
nual income devised to the wife shall 
be paid, it is proper for the trustee to 
pay special assessments out of the 
rents, since they may be regarded as 
“reasonable improvements.” Warren 
v. Warren, 36 N.B. 611, 148 Ill. 641. 
(5) However, where a testator di- 
rected that the income of his estate 
should be paid in certain shares, after 
payment of certain expenses, includ- 
ing “repairs,” additions to houses and 
adaptions of the premises to new uses 
were not included. Stephens’ Ex’rs 
v. Milnor, 24 N.J.Eq. 358. 


11. Wilson v. White, 33 N.E. 361, 
1980 Inds 614. 19) ol, RAZ 6581; In. re 
Gary’s Will, 185 N.B. 88, 261 N.Y. 244; 
In re Pflomm, 150 N.E. 534, 241 N.Y. 
513; Matter of Mason, 98 N.Y. 527. 
See In re Billings’ Estate, 244 N.Y.S. 
686, 137 Misc. 758 [application to re- 
open gr on other grounds 249 N.Y.S. 
732, 139 Misc. 496] (holding, without 
discussion, in a case where various 
definite sums were given in trust and 
the estate was more than sufficient 
to set up all the trust funds, that the 
expense incurred in foreclosing a 
mortgage is a charge on the residuary 
estate and is not to be deducted in 
determining the interest to which the 
beneficiaries of the trust funds are 
entitled from the death of the tes- 
tator). 


12. Colo.—Mulcahy v. Johnson, 252 
P. 816, 80 Colo. 499. 


Conn.—Bishop sv. Bishop, 71 A. 583, 
81 Conn. 509. 


Ind.—Rothschild v. Weinthel, 131 
N.E. 917, 132 N.E. 687, 191 Ind. 85, 17 
AMIR: V3st' Ts 


Ky.—Caperton’s Px’x v. Todd, 134 
S.W. 1168, 142 Ky. 611 [extending op 
132 S.W. 1038, 141 Ky. 472]. 


Md.—Abell v. Abell, 23 A. 71, 25 A. 
389, 75 Md. 44. 


Mass.—Mahoney v. Kearins, 184 N. 
EB. 686; Creed v. McAleer, 175 N.E. 
761, 275 Mass. 353, 80 A.L.R. 1117; 
Creed v. Connelly, 172 N:E. 106, 272 
Mass. 241; Parkhurst v. Ginn, 117 N. 
EB. 202, 228 Mass. 159, Ann.Cas.1918H 


7. 
( 


982; Stone v. Littlefield, 24 N.B. 592, 
151 Mass. 485; Watts v. Howard, 7 
Metc. 478. 


Mich.—Dickinson v. Henderson, 81 
N.W. 583, 122 Mich. 583, 5 Prob.Rep. 


the execution of 


or any unusual 


| Ann. 359. 


Minn.—Goodwin v. McGaughy, 122 
N.W. 6, 108 Minn. 248. 


Mo.—Estey v. Commerce Trust Co., 
64 S.W.(2d) 608; Hayes v. St. Louis 
Union, Trust. Co., 1298 Ssws 91, 317 
Mo. 1028, 56 A.L.R. 1276. 


N.Y.—In re Security Trust Co. of 
Rochester, 133 N.E. 369, 232 N.Y. 109; 
Matter of Mason, 98 N.Y. 527; In re 
Chave’s Estate, 238 N.Y.S. 678, 227 
App.Div. 554; In re Appell, 192 N.Y. 
S. 136, 199 App.Div. 580; In re Albert- 
son, 46 Hun 566 [aff 21 N.E. 117, 113 
N.Y. 4384]; Lansing v. Lansing, 45 
Barb. 182, 1 Abb.Pr.N.S. 280, 31 How. 
Pr. 55; Fickett v. Cohu, 1 N.Y.S. 436, 
14 Daly 550; In re Trimbey’s Estate, 
247 N.Y.S. 845, 138 Misc. 662; In re 
Shepard’s Will, 241 N.Y.S. 86, 136 
Misc. 218; In re Gorra’s Will, 236 N.Y. 
S. 709, 135 Mise. 93; Matter of Brook- 
lyn Trust Co., 157 N.Y.S. 547, 92 Misc. 
675; Matter of Hurlbut’s Estate, 100 
N.Y.S. 1098, 51 Misc. 263, 5 Mills Surr. 
464; Matter of Foster’s Estate, 63 
N.Y.S. 1102, 30 Mise. 573, 1 Mills Surr. 


491; In re Thompson’s Estate, 1 N.Y. 
S..213; 

Pa.—Wolfinger vy. Fell, 45 A. 492, 
195 Pa. 12. 


R.I.—In re Bailey, 13 R.I. 548. 


Bs ae re Conquest, [1929] 2 Ch. 
353. 


[a] Income tax is to be deducted 
from an annuity, where the annuity is 
not bequeathed free from the tax. 
Re Musgrave, [1916] 2 Ch. 417. 


[b] Trustee’s expenses for rental 
of safe deposit box are payable from 
income. In re Shepard’s Will, 241 N. 
Y.S. 86, 186 Misc. 218. 


[c] Where several trust funds are 
created by a will, each should be 
separately taxed for the payment of 
its individual expenses of manage- 
ment and tax. In re.Martin, 54 A. 589, 
25 R.I. 1, 8 Prob.Rep.Ann. 456. 


[d] On death of life beneficiary 
and the award to her estate of the ac- 
crued income to the date of her death, 
there should be deducted from such 
income the aliquot part of the taxes 
which accrued prior to her death, even 
though such taxes had not become a 
lien on the property. In re Jenkins’ 
Estate, 225 N.W. 733, 199 Wis. 131. 


fe] Taxes on separate realty of 
hbeneficiary may be paid out of net 
income of the trust estate and charged 
against the beneficiary, but are not 
payable out of the corpus of the trust 


estate. Kirwin v. Hall, 14 P.(2d) 62, 
169 Wash. 501. 


13. D.C.—Hill v. Fill, 61 App.D.c. 
72, 57 F.(2d) 438. 


Md.—Abell v. Abell, 23 A. 71, 25 A. 
889, 75 Md. 44. 


Mass.—Creed v. McAleer, 175 N.E. 
761, 275 Mass. 353, 80 A.L.R. 1117. 


N.Y.—In re Security Trust Co. of 
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and extraordinary expenses, are chargeable against 
Compensation for services rendered after 
the death of the life tenant is payable out of capi- 


Inheritance taxes!® may be chargeable to, and pay- 
able out of, principal.*® 
ates a trust in the residuary estate or part thereof 
and does not provide for the separation or payment 
of income prior to the completion of administration, 
inheritance taxes may be properly paid by the ex- 
ecutor from a common fund made up in part of cor- 


However, where a will ecre- 


Rochester, 133 N.E. 369, 232 N.Y. 109; 
Peltz v. Learned, 75 N.Y.S. 104, 70 
App.Div. 312; In re Trimbey’s Estate, 
247 N.Y.S. 845, 138 Misc. 662; in re 
Hurry, 168 N.Y.S. 1032, 102 Misc. 326; 
In re Ziegler, 143 N.Y.S. 682, 82 Misc. 
10, 11 Mills Surr. 15. 


Eng.—In re Conquest, [1929] 2 Ch. 


353 [Lexpl In re Gray, [1927] 1 Ch. 
242]. 
And see In re Davidson’s Estate, 


135 A. 130, 287 Pa. 354 (discussing the 
point and approving an apportion- 
ment). 


But see Orr v. St. Louis Union 
Trust Co., 236 S.W. 642, 291 Mo. 383, 
401 (“the cost of permanent improve- 
ments to real estate benefitting both 
the life estate and the remainder and 
the amount of special taxes for public 
improvements chargeable against 
such real estate and likely to outlast | 
the life estate should be apportioned 
between the life tenant and the re- 
maindermen. . . . But we do not 
understand that the trustee is liable 
to the life tenant for the payment for 
such purposes made by it out of gross 
income from the trust estate. The 
primary liability is on the life tenant, 
at least to the full extent of the in- 
come. The apportionment of the cost 
is a matter of contribution between 
the life tenant and the remainder- 
men’), 


[a] Rule applied to: (1) Electric 
refrigerators. Hill v. Fill, 61 App.D.C. 
72, 57 BW.(2d) 438. (2) Electrical 
wiring. In re Trimbey’s Estate, 247 
N.Y.S. 845, 188 Misc. 662. (3) Steel 
door. In re Trimbey’s Estate, supra. 
(4) Expenditures made in complying 
with a notice of a dangerous struc- 
ture. In re Whitaker, [1929] 1 Ch. 
662; In re Robins, [1928] Ch. 721. 
(5) Paving taxes. In re Trimbey’s 
HWstate, supra. (6) Tax penalties. 
In re Trimbey’s Estate, supra. (7) 
Costs of litigation. Creed v. McAleer, 
afer 761, 275 Mass. 353, 80 A.L.R. 


14. Creed v. McAleer, supra. 


15. Person or fund liable for pay- 
ment of inheritance tax generally see 
Taxation §§ 2546-2549. 


16. Bishop v. Bishop, 71 A. 588, 81 
Conn. 509; In re Zierlein’s Will, 252 
N.Y.S. 198, 141 Misc. 92; In re Wal- 
lace’s Estate, 175 N.Y.S. 730, 106 Misc. 
305 [aff sub nom. In re Parkins, 180 
N.Y.S. 684, 190 App.Div. 875]. 


[a] Statute (1) declaring that, un- 
less otherwise provided in the will or 
other instrument creating the gift, in- 
heritance taxes shall be paid out of 
and charged to capital and not income 
will, when applicable, be given effect. 
Parkhurst v. Ginn, 117 N.E. 202, 228 
Mass. 159, Ann.Cas.1918E 982. (2) 
Such a statute does not apply to the 
estates of persons who died prior to 
its enactment. Watson vy. Erickson, 
177 N.E. 99, 276 Mass. 185. 
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pus and in part of income received by him.17 

Cost of administering testator’s estate. Hxecu- 
tor’s fees or other costs of administering the testa- 
tor’s estate generally, as distinguished from the ex- 
pense of administering the trust estate, are not pay- 
able out of the income of the trust estate.+§ 


Advances. Where a will provides that the benefi- 
ciary of income of stock held in trust is to receive 
the stock itself on attaining a certain age and the 
corporation, under the provisions of the will, has 
made certain advances to the trustee for the benefi- 
ciary, such advances may be deducted from a divi- 
dend declared after the termination of the trust.?® 


[§ 1894] bb. Debts of Testator or Beneficiary. 
Debts of testator. Ordinarily, debts of the testator 
are not payable out of the income of a trust es- 
tate;?° but under the wording and construction of a 
particular will it may be otherwise;?+ and by order 
of court income may be used to pay installments of 
a mortgage given by the testator where an action to 
foreclose the mortgage has been commenced and the 
beneficiaries of the income will also take the corpus 
if they are still living at the expiration of a specified 
period.22, Where the will provides that the prin- 
cipal and interest of mortgages shall be paid from the 
trust estate, the court will assume, in the absence 
of evidence to the contrary, that all the mortgages 
are due? and will require that sums received by the 
trustees be applied pro rata to the mortgages exist- 
ing at the time of the testator’s death.?* 


Debts of beneficiaries of the income to third per- 
sons may not be paid by the executor out of the prin- 
cipal of the trust estate in the absence of any pro- 
vision in the will for such payment.?5 Under a will 
so providing, both principal and income of notes 
given to the testator by beneficiaries of the income 
are to be deducted from their shares of the income.?® 


[§ 1895] cc. Premiums.?7 Premiums on fiduci- 
ary bonds. Premiums on the bonds of trustees are 
in the same class with insurance, taxes, repairs, and 
other ordinary expenses and charges incidental to 


21. 


7, In re Holmes’ Estate, 40 S.W. 
54 Minn. 421. 


al 
(2d) 616, 328 Mo. 143. 


18. Muleahy v. Johnson, 252 P. oo. 
816, 80 Colo. 499; Grainger’s Fx’rs | 132 Kan. 643. 
and Trustees v. Pennebaker, 56 S.W. 22. 


(2d) 1007, 247 Ky. 324; Wethered v. 
Baltimore Safe Deposit, ete., Co., 28 
A. 812, 79 Md. 153; Abell v. Abell, 
VeNAG Tl be A. 389, 75: Md! 4435 Estey 
v. Commerce Trust Co., (Mo.) 64 S.W. 25. 
(2d) 608. 

19. Mt. Olive Stave Co. v. Woulfe, 
299 S.W. 617, 174 Ark. 1105. 


20. Colo.—Mulcahy  v. 
252 P. 816, 80 Colo. 499. 706. 


Md.—Wethered v. Baltimore Safe 28. 
Deposit, ‘etc., Co., 28 A. 812, 79 Md. 
153; Abell v. Abell, 28 A. 71, 25 A. 
389, 75 Md. 44. 


N.Y.—In re Appell, 192 N.Y.S. 136, | 1893. 
199 App.Div. 580; In re Appell, 192 29. 
N.Y.S. 131, 199 App.Div. 574; In re 
Littlefield’s Estate, 152 N.Y.S. 206, 89 
Mise. 687, 14 Mills Surr. 105, 136 Misc. 218. 


Pa.—In re Flaccus’ Estate, 129 A. 30. 


P.(2d) 808. 


Johnson, 
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Hale v. St. Paul, 56 N.W. 63, 22. 
Long v. Marshall, 296 P. 346, 


In re Hale’s Estate, 


24 In re Hale’s Estate, supra. 


Given v. Eberwein, 
11, 87 Ind.App. 440. 


26. Given v. Eberwein, supra. 
27. Premiums on bonds purchased 3s. 
er held for investment see Trusts § 
Parkhurst v. Ginn, 
202, 228 Mass. 159, Ann.Cas.1918B 982. 
Deduction of ordinary 
from income generally see supra § 


Parkhurst v. Ginn, 
202, 228 Mass. 159, Ann.Cas.1918H 982; 
In re Shepard’s Will, 241 N.Y.S. 86,| [al 


In re Owen’s Hstate, 172 N.Y. 


[§§ 1893-1897 


the management of a testamentary trust?® and are 
to be paid out of income, rather than prineipal.?® 
Also, where the entire estate of the testator is given 
in trust, the entire premium on a bond taken out 
under order of court by an administrator de bonis 
non with the will annexed should be eharged to in- 
come.?° 

Fire insurance premiums are payable from in- 
come.31 

Life insurance premiums. Where the trust com- 
prehends an estate held by the testator for the life 
of another person and policies of insurance on the 
life of such other person, premiums on the policies 
are payable out of capital.2? However, the court 
will not modify a testamentary trust by directing the 
trustee to take out insurance on the life of a bene- 
ficlary and pay premiums thereon.?? 

[§ 1896] dd. Loss or Depreciation.** It has been 
held that losses or depreciation of capital assets aris- 
ing from exhaustion or wear and tear are to be 
borne by capital rather than income;2° but it has 
been held that where the will direets the trustee to 
pay a beneficiary the profits arismg from a certain 
business involving the use of machinery, it is prop- 
er, in arriving at the profits, to deduet an annual sum 
reasonably sufficient to cover the depreciation of the 
machinery.°® In the ease of corporate stock held 
in trust, corporate losses are in effect borne by the 
beneficiary of the income where they absorb or de- 
plete prior corporate earnings which have been ac- 
cumulated and not distributed as dividends. 

[§ 1897] ee. Where Real Property Is Unproduc- 
tive or Unprofitable. The intention of the testa- 
tor, ascertained by interpreting the langnage of the 
will in the light of surroanding cireumstances,?® is 
controlling in determining what property, fund, or 
person is to bear the carrying charges of unprodue- 
tive realty embraced in a testamentary trust.2® Un- 
der different testamentary provisions and eireum- 
stances it is variously held that the taxes and other 
expenses of carrying the property are to be charged 
to or borne by income,*® principal,*! or income until 


In re Sherry, [1913] 2 Ch. 508. 


33. Outhet v. Follansbee, 218 Ill. 
App. 512. 


c4 Reimbursement 
(Or.) 18 | 1899 


35. Whitcomb v. Blair, 58 App.D.C. 
25 F.(2d) 528. ” 


159 N.E.lg wey In re Crabtree, 106 L.T.Rep.N. 


see infra § 


37. In re Gerlachés Hstate, 188 N. 
Wi 94, Wise 25: 


In re Satterwhite’s Will, 
NE SSbi,e 262, Nav. “330. 


39. Creed v. Connelly, 172 N.H. 106, 
272 Mass. 241; Spencer v. Spencer, 
114 N.E. 849, 219 N.Y. 459. 


40. Creed v. Connelly, 172 N.B. 106, 
272 Mass. 241; In re Satterwhite’s 
Will, 186 N.B. 857, 262 N.Y. 339: In re 
Smith’s Will, 149 N.Y.S. 131, 86 Misc. 
136, 12 Mills Surr. 226. 


Where unproductive realty is 
only small part of the trust estate, 
carrying charges are to be paid from 
income. Creed v. Connelly, 172 N.E. 


186 


117_N.R. 


expenses 


117 N.E. 


74, 283 Pa. 185. S. 442, 184 App.Div. 702. 106, 272 Mass. 241. 
“Washi—Davis v. Brown, 191 P. 81. In re Trimbey’s Hsiate, 247 N. 41. Poole vy. Uni 5 
1098, 112 Wash. 121. Y.S, 845, 138 Mise, 662. N.W. 430, 191 Mich. Toe ee 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the date fixed fer an equitable conversion, and cap- 
ital thereafter.42 Where unproductive realty is not 
made a part of the trust estate, but is made the sub- 
ject of a separate specific devise of a life estate, the 
cost of maintaining the property is not, in the ab- 
sence of a testamentary intent to do so, to be made 
a charge on cither the principal or income of the 
trust fund or property.*? In the case of real prop- 
erty, embraced in an entire and single trust estate, 
which is not unimproved nor unproductive, but 
which, on account of a change in the neighborhood, 
has suffered a large loss both in rental value and in 
fee value, the taxes and other expenses of the prem- 
ises are to be paid out of the gross income of the trust 
estate.*# 


[§ 1898] ff. Where Beneficiary Has Right To Oc- 
cupy Real Property. Under the wording and con- 
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struction of a particular will, a beneficiary may be 
entitled to oceupy, or receive the rents from, cer- 
tain real property without obligation to pay, or sub- 
ject to a deduction for, carrying charges,*® and such 
carrying charges are to be paid out of the income 
from other property*® or, if the only income is to be 
kept intact and not depleted, from the proceeds of a 
sale of unoccupied real property, where the testator 
has authorized a sale and has not devoted the pro- 
ceeds to a specific purpose.** Under some wills, 
however, the taxes and repairs are to be paid from 
the occupant’s income from other trusts.*® 


[§ 1899] (b) Deficiency, Impairment, and Reim- 
bursement.4® Where the income of a _ testamen- 
tary trust estate turns out to be insufficient to carry 
out the purposes of the trust, the will may®°® or may 


1918E 622; Spencer v. Spencer, 114 
N.E. 849, 219 N.Y. 459; In re Mont- 
SE 165-—-N:- Y.-S. 1069; 99. Misc. 


42. In re Satterwhite’s Will, 186 N. 
Wy Sidi 262) Newer. 


43. In re Williams’ Estate, 266 N. 
ies 422, 148 Misc. 14. 


In re Hurry, 168 NENG Shy UR es 
102 3 Mise. 326. 


45. Stamford Trust Co. v. Mack, 
iOieAs 2D, 9. Conn, 620 lone “wv. 
Mayes’ Estate, 48 So. 523, 94 Miss. 
735; Hudson County Nat. Bank v. 
Flora, 168 A. 241, 114 N.J.Hq. 135; 
Matter of King, 76 N.E. 584, 183 N.Y. 
440; In re Shea’s Will, 250 N.Y.S. 
288, 140 Misc. 710 [mod on other 


gZrounds 254 N.Y.S. 512, 234 App.Div. 
176 and 254 N.Y.S. 518, 234 App.Div. 
176]; In re Trevor’s Wil], 196 N.Y.S. 
152, 119 Misc. 277; Matter of Archer’s 
Bstate, 23 N.Y.S. 1041, Pow.Surr. 292. 


46. Holbrook y. Stoddard, (Mass.) 
186 N.E. 565; Matter of Archer’s Es- 
tate, 23 N.Y.S. 1041, Pow.Surr. 292. 


47. Stamford Trust Co. v. Mack, 
101 A. 235, 91 Conn. 620. 


48. Mahoney vy. Kearins, 
184 N.E. 686. 


49. Insufficiency of income to pay 
Sane rene generally see Annuities §§ 
28-30. 


50. Ala.—Crawford v. Carlisle, 89 
So. 565, 206 Ala. 379. 


Conn.—Barnes v. Kelly, 41 A. 772, 
71 Conn. 220; Shepard v. Shepard, 17 
A. 173, 57 Conn. 24; In re Simons’ 
Will, 11 A. 36, 55 Conn. 239. 


Ill.—Wilee v. Van Anden, 94 N.E. 
42, 248 Ill. 358, 140 Am.S.R. 212, 21 
Ann.Cas. 153; Gaffield v. Plumber, 51 
N.E. 749, 175 Ill. 521. 


Iowa.—In re Cool’s Trusteeship, 230 
N.W. 353, 210 Iewa 30. 


Ky.—Fidelity & Columbia Trust Co. 
v. Harkleroad, 5 S.W.(2d), 477, 224 
Ky. 5. 


Me.—Bunker v. Bunker, 154 A. 73, 
130 Me. 103. 


Mass.—Lumbert v. Fisher, 
KE. 446, 245 Mass. 190; Coburn vy. 
derson, 131 Mass. 513. 


Minn.—Wheaton vy. Woell, 234 N.W. 
14, 182 Minn. 212. 


N.H.—MeceGill v. Young, 71 A. 637, 
INGE L337 
N.J.—Wallace v. Wallace, 
A. 770. 

N.Y.—Rezzemini v. Brooks, 140 N. 
WH. 237, 286 N.Y. 184; In re De Witt, 
219 N.Y.S. 129, 219 App.Div. 216 [ap- 


(Mass. ) 


139 N. 
An- 


75 
(Ch.)) 75 


peal dism 159 N.E. 
In re Sidenberg’s 
704, 147 Misc. 


650, 246 N.Y. 556]; 
Hstate, 264 N.Y.S. 
742; In re Cronin’s 
Will, 264 N.Y:S. 354, 147 Mise. 611; 
In re Stulman’s Will, 263 N.W.S. 197, 
146 Misc. 861; In re Johnson’s Estate, 
258 N.Y.S: 8350, LAA MISC. OOF. Ln. ie 
Mehler’s Will, 255 N.Y.S. 749, 1438 
Mise. 63; In re Gobel’s Hstate, 252 
N.Y.S. 737, 141 Mise. 503; In re Gab- 
Yer’s Will, 251 N.Y.S. 211, 140 Misc. 
581 [mod on other grounds 257 N.Y.S. 
Sit, e235) CAD p. Dive "80%, ait 31385) N.E. 
719, 261 N.Y. 517]; In re Sharp’s Hs- 
tate, 244 N.Y.S. 566, 137 Misc. 644; 
In re Hollenbeck’s Will, 236 N.Y.S. 
232, 134 Mise. 554; In re Shulsky’s 
Estate, 198 N.Y.S. 88, 120 Misc. 232; 
In re Hazelton’s Will, 196 N.Y.S. 333, 
119 Misc. 389. 


Ohio.—Riley v. Riley, 7 Ohio N.P. 
N.S. 100. 


Or.—McAfee v. Thomas, 255 P. 333, 
121, Or. 351. 


Pa.—In re Brush’s Wstate, 120 A. 
696, 277 Pa. 9; In re Martin’s Estate, 
28 A. 575, 160 Pa. 32, [aff 2 Pa.Dist. 
232]. 

R.I.—Thompson y. Industrial Trust 
oo. 126 A. 866, 46 R.I. 273; Peckham 

+ Newton, 4 A. 758, 15 alee age 


S.C. Loeb, 65 S.HE. 724, 83 
S.C. bis. 


Tenn.—Tramell v. Tramell, 32 S.W. 
(20) 102555 35.0 SaVVinC2Zd)N cota 2 162 
Tenn. 1. 

W.Va.—First Huntington Nat. Bank 
v. Colvin, 171. S.B., 413;- Snider) v. 
Robinson, 102 S.H. 482, 85 W.Va. 673. 


N.B.—Beal v. Eastern Trust Co., 
4:3\ INGBS Ze. 
Ont.—Re Chapman, 15 Ont.W.N. 3. 


{a] Testamentary trust provisicns 
for support (1) or support and educa- 
tion of a beneficiary frequently au- 


thorize, or are construed to authorize, 


an invasion of the principal when the 
income proves insufficient. Crawford 
v. Carlisle, 89 So. 565, 206 Ala. 379; 
Barnes v. Kelly, 41 A. 772, 71 Conn. 
220; In re Simons’ Will, 11 A. 86, 55 
Conn. 239; Fidelity & Columbia Trust 
Co. v. Harkleroad, 224 Ky. 5, 5 S.W. 
(2d) 477; Gossom’s Adm’r v. Gossom, 
133 S.W. 1162, 142 Ky. 118; Bunker 
v. Bunker, 154 A. 73, 130 Me. 103 
Sutton vy. Safe Deposit & Trust Co. of 
Baltimore, 142 A. 627, 155 Md. 483; 
Coates v. Lunt, 96 N.E. 685, 210 Mass. 
314; Coburn v. Anderson, 131 Mass. 
bLsey IMicGill vet Younes. 71 cAL 6387 ,.un 
N.H. 133; Wallace v. Wallace, (N.J. 
Ch.) 75 A. 770; In re De Witt, 219 N. 
Y.S. 129, 219 App.Div. 216 [appeal 
dism 159 N.E. 650, 246 N.Y. 5561; 
In re Tracy’s Estate, 258 N.Y.S. 657, 
143 Misc. 800; Elias v. Loeb, 65 S. 


BE. 724, 83 S.C. 518. See In re Olson’s 
Will, 243 N.W. 214, 208 Wis. 492 (tes- 
tamentary direction to obtain loan by 
mortgaging corpus, if income is in- 
sumMicient). (2) Such a provision can- 
not survive the demise of the bene- 


ficiary. In re Van Zandt’s Will, 247 
N.Y.S. 441, 231 App.Div. 381. (3) Un- 


der a will creating trust funds for 
the benefit of children of the testa- 
trix and directing payment to them 
of the income and an additional 
amount from principal should the 
children need “it for care, support or 
maintenance on account of sickness 
or any other cause,’”’ and also for the 
education of their children, the prin- 
cipal should :not be expended for any 
purposes other than the care, support, 
and maintenance of the children or 
for the education of their children, 
the phrase “any other cause’ merely 
enumerating conditions other than 
“sickness” that may necessitate use 
of the principal for care, support, or 
maintenance or for education of chil- 
dren. In re Johnson’s Will, 207 N.Y. 
S. 66, 123 Misc. 834. (4) Where a wife 
devised all her property to her hus- 
band, in trust, to pay her debts, to 
manage the property so as to produce 
the largest income, and to use enough 
of the income for his own comfortable 
support, and for such charitable pur- 
poses as he might think proper, and 
if necessary ‘for any or all of these 
purposes,” the trustee was authorized 
to draw on the principal of the prop- 
erty, it was held that the trustee was 
not authorized to resort to the prin- 
cipal for charitable purposes, but only 
for his support, if necessary. Lehn- 
ard v. Specht, 54 N.E. 315, 180 Ill. 208. 
(5) Under a will giving the testator’s 
wife the income of the estate for life, 
with the right to use such part of 
the principal as she and the executor 
and trustee might decide to be need- 
ed for her comfortable support, the 
use of any part of the principal was 
dependent on such decision by the 
wife and executor and trustee that it 
was needed for her comfortable sup- 
port; and, where the wife was insane, 
there was no legal duty on the part 
of her guardian and the trustee to 
decide that any portion of the prin- 
cipal was needed for her comfortable 
support. Lyman v. Morrissey, 136 N. 
E. 606, 242 Mass. 544. 


[b] Incapacity of beneficiary as 
condition.—A testamentary provision 
for the use of corpus of a trust es- 
tate, if the net income is insufficient 
to meet “incapacity” of the testatrix’ 
son because of serious illness or ex- 
traordinary circumstances, does not 
authorize the appropriation of the 
corpus for the son’s living expenses 
on the theory that the son’s alleged 
inability to secure employment be- 
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not®! expressly or impliedly authorize the use of so 
much of the principal or corpus of the trust estate as 
is necessary, in addition to the income, to carry out 
such purposes, or it may? or may not®* allow a de- 
ficiency of income for one year to be made up out 
of the income for other years. A deficiency in the 
income of one month may be made up from income re- 
ceived during other months in the same year where, 
notwithstanding the will provides for monthly pay- 
ments and refers to monthly legacies, the testator 
undoubtedly thought that he was creating annuities 
and it would be unreasonable to suppose that he in- 
tended that the income received each month should be 
treated as a unit and its insufficiency determined on 
that basis.°4 It may be proper and necessary to re- 
imburse capital or principal from income where pay- 
ments which should have been made from income 
have been made from eapital or prineipal.®> Also, a 
proper case for the reimbursement of income from 
principal or the testator’s general estate may exist 
where payments which should have been made from 
the principal or general estate have been made from 
income.®® However, after property or funds have 
been set apart or embraced in a separate trust, there 
ean be no reimbursement from the testator’s estate 
generally,®7 the income of the trust estate,°* or the 
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principal of another trust fund,®® for loss or depre- 
ciation, unless an intention on the part of the tes- 
tator to permit such reimbursement appears;°° and 
even where the testator has conferred power on the 
trustees to reimburse losses to a special trust from 
a general trust, the power cannot be exercised where 
the general trust is void and there is an intestacy 
as to the property attempted to be embraced within 
it.64 Under some,*? although not other,®*® wills, an 
impairment of principal to “meet a deficiency of in- 
come is to be made good from subsequent gee in- 
come. 


Interest. Where, instead of borrowing ‘nants to 
pay carrying charges on practically unproductive 
realty until a sale thereof, the trustees take the nec- 
essary money from other trust funds in their posses- 
sion, interest is to be paid on the sums so taken.® 


[§ 1900] (6) Surplus and Accumulations of In- 
come®>—(a) In General. Where a will establishes 
a trust fund, the income from which is to be used 
for certain purposes, but that income is in excess of 
the amount required for those purposes, the question 
whether the excess is to be accumulated and added 
to the principal or otherwise disposed of. depends 
primarily on the intention of the testator,®® provid- 


cause of economic depression is “in- 
capacity.” Hudson County Nat. Bank 
Va Hlora, 163 Al 241,/114 NoJ-Bia. 135: 


[ec] Reservation of principal other- 
wise distributable.—Where a _ testa- 
tor, after making specific bequests, 
pequeaths certain annuities, and then 
devises the residue of his estate to 
his executors in trust to pay the in- 
come, as soon as received, during the 
lives of his sons or the survivor, to 
said sons or their heirs, and on the 
death of all his sons to distribute the 
principal among their heirs, the an- 
nuities are payable out of the income, 
and, if the sons die before the annui- 
ties fall in, a Sufficient amount of the 
principal must be reserved to yield 
income sufficient to pay them. Tread- 
well v. Cordis, 5 Gray (Mass.) 341. 


[da] Replenishment of corpus.— 
Under a particular will it may be the 
duty of the executors and trustees, 
when from any cause the income from 
the securities set aside in the first 
instance for the purpose of producing 
a specified periodical net income does 
not amount to the required sum, to 
replenish the corpus to the extent 
necessary to make it produce the re- 
quired income. Grainger’s Ex’rs and 
Trustees v. Pennebaker, 56 S.W.(2d) 
1007, 247 Ky. 324. 


51. Ark.—Stifft v. W. B. Worthen 
Co., 6 S.W.(2d) 527, 177 Ark. 204. 


Cal.—In re Phelps’ Estate, 178 P. 
849, 179 Cal. 816; In re Phelps’ Es- 
tate, 178 P. 846, 179 Cal. 708. 


Tll.—FHinbecker v. Hinbecker, 44 N. 
HE. 426, 162 Hl. 267. 


Ky.—Offutt v. Divine’s Ex’r, 53 S. 
ve ae [rev 49 S.W. 1065, 20 Ky.L. 


N.J.—Kling v. Van Cleeve, 150 A. 
684, 106 N.J.Eq. 302. 


Pa.—Patterson’s Est., 
796, 15) Pa.Co: 620, 

pa. Md.—Willson vy. Tyson, 61 Md. 
Bie 

Mass.—Forbush v. Home for Aged 


Women, 1385 N.E. 474, 241 Mass. 433; 
Bradlee v. Andrews, 137 Mass. 50. 


3 Pa.Dist. 


Mo.—MeMillan v. Barnard. Free 
Skin & Cancer Hospital, 264 S.W. 410, 
304 Mo. 635. 


N.Y.—In re Chauncey, a8 N.E. 448, 
WD OE ON YI 5 Eyles Eva Aw to.0 kb 


Ohio.—Neville vy. sa 
Cir.Ct.N.S. 544. 


[a] For example, where a testator 
directed that at all events a certain 
minimum income should be paid by 
the trustees, to whom he devised his 
whole estate, to his widow, and this 
intention pervaded the whole will, and 
the testator made _ provision for 
others, but evidently misconceived the 
value of his estate, and for several 
years the income of the whole estate 
was ingufficient to pay the amount 
fixed for the wife, but the income for 
a subsequent year was more than suf- 
ficient for such purpose, the surplus 
should go to the wife to make up the 
deficiency in former years. Willson 
v. Tyson, 61 Md. 575. 


53. Comstock v. Comstock, 63 A. 
449, 78 Conn. 606; Brooks v. Pierce, 
165 N.E. 4, 266 Mass. 161; Parkhurst 
v. Ginn, 117 N.E. 202, 228 Mass. 159, 
Ann.Cas.1918E 982; In re Kohler, 160 
N.Y.S. 669, 96 Mise. 433. 


[a] Excess appropriated to other 
objects.—Where a beneficiary is giv- 
en a certain amount from the income 
of a trust fund to be paid annually or 
semiannually and the whole of each 
year’s income in excess of such 
amount is appropriated to other ob- 
jects, a deficiency for one year cannot 
be made up to such beneficiary out of 
the income of subsequent years. 
Comstock v. Comstock, 63 A. 449, 78 
Conn. 606. 


54. New Haven Bank v. Hubinger, 
(Conn.) 167 A. 914. 


55. Hart v. Allen, 44 N.H. 116, 166 
Mass. 78; Matter of Hurlbut, 100 N. 
Y.S., 1098, 51 Misc. (263, 5 Mills Surr. 
464; Matter of Foster’s Estate, 63 N. 
HOE 1102, 30 Misc. 573, 1 Mills Surr. 


56. Amory . v. 
(Mass.) 504; 


16 Ohio 


Lowell, 1 Allen 
In re Hart’s Estate, 53 


A. 370, 203 Pa. 496, 8 Prob.Rep.Ann. | Hubinger, 167 A. 914; 


TEL, . 
57. Bushnell v. Drinker, 5 Redf. 
Surr. (N.Y.) 581; Freeman v. Hree= 


man, 4 Redf.Surr. (N.Y.) 211; Grin- 
ea Baker, 20 A. 8, 23 A. 911, 17 R. 
. 41. 


.58 In re Hoyt, 55 N.E. 282, 160 N. 
Y. 607, 48 L.R.A. 126 [rearg den 57 
N.E. 1112, 161 N.Y. 659]; McLouth v. 
Hunt, 48 N.E. 548, 154 N.Y. 179, 39 L. 
R.A. 230; Lynde v. Lynde, 99 N.Y.S.: 
283, 113 App.Div. 411; Devenney v. 
Devenney, 77 N.E. 688, 74 Ohio St. 96. 


59. Weston vy. Massachusetts Gen. 
Hospital, 47 N.E. 444, 169 Mass. 76. 


60. McLouth v. Hunt, 48 N.E. 548, 
T54,) NSE. AGO SO RAN 230 tenses 
Reynal v. Thebaud, 23 N.Y.S. 615, 3 
Mise. 187 (intention to preserve the 
corpus of the trust fund) 


[a] Creation of reserve fund out 
of income.—A provision in the will 
for the retention by the trustees of a 
certain percentage of the income as 
a reserve fund to guard against loss 
of corpus by shrinkage or other con- 
tingencies will be accorded effect. 
Dickson v. Allen, (Mo.) 195 S.W. 698. 


61. Bigelow v. Tilden, 43 N.Y.S. 
858, 18 Mise. 689 [mod on other 
grounds 65 N.Y.S. 140, 52 App.Div. 

62. Engleman v. Harris’ Ex’r, 35 
S.W.(2d) 870, 237 Ky. 510; In re 
Mehler’s Will, 255 N-Y.S. 749, 143 
Mise. 63. 

63. In re Hurley’s Will, 258 N.Y.S. 


422, 144 Misc. 195. 
ate Spencer v. Spencer, 183 N.Y.S. 


65. Cross references: 
Accumulated: 


Earnings of corporation see supra 
§§ 1876, 1878, 1880. 


Income under Seas generally see 
Trusts § 734 


Application of income of one year to 
een of another year see supra 
1 


66. Conn.—New Haven Bank v. 
Colonial Trust 


ee SS ee a ee a Ee eee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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"(Conn.) 167 A. 914; 


§ 1900] 


ed the testator has expressly or impliedly manifest- 
ed some intent as to the matter and has not overlook- 
ed entirely the possibility of there being 
of income’? and provided, in case there. is a testa- 
mentary direction for accumulation, that such direc- 
Under different wills and the con- 
struction placed thereon, it has been variously held 


tion is valid.&§ 
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an excess 
the age 


that excess or surplus income is®® or is not? to be 


Co. v. Brown, 135 A. 555, 105 Conn. 
261; Holeombe vy. Spencer, 74 A. 904, 
82 Conn. 532 


Dele -nyuitanie Guarantee, etc., Co. 
v. Rogers, 44 A. 789, 7 Del.Ch. 398. 


Aaa ee es v. Thayer, 129 Mass. 


N.J.—Moore v. Downey, 91 A. 116, 
83 N.J.Eq. 428; In re Baker’s Estate, 
47 A. 1046, 61 N.J.Eq. 592. 


N.Y.—Stewart v. Woolley, 106 N.Y. 
S. 99, 121 App.Div. 531; “Matter of 
Hoyt, 101 N.Y.S. 557, 116 App. ee 217 
{aff 81 N.E. 1166, 189 Never 14 Us: 
Trust)Co..v: Soher, 85 N.Y.S. 266, 88 
App.Div. 506 [aff 70 N.H. 970, 178 N.Y. 
442]; Matter of Tompkins, 59 N.Y.S. 
902, 28 Misc. 351, 1 Mills Surr. 165. 


Pa.—In re Leisenring’s Estate, 85 
Ae SOs 23 Teas. 60) RA. L916 ETS, 
Ann.Cas.1914B 84; Johnson’s Appeal, 
12 Serg.&R. 317; Kerr’s Wstate, 13 Pa. 
Dist.&Co. 557; Dobbins’s Hst., 17 Pa. 
Dist. 218; Howell’s Hst., 5 Pa.Dist. 


ee 


R.I.—Farley v. Bucklin, 17 A. 132, 
EVR De 3s. 


67. New Haven Bank v. Hubinger, 
Shepard v. Union 
& New Haven Trust Co., (Conn.) 138 
A. 809. 


Intestacy see infra text and note 
8. 


68. See infra § 1901. 


69. Cal.—Manning v. Bank of Cal- 
ifornia, National Ass’n, 15 P.(2d) 746, 
216 Cal. 629. 


Conn.—Moeller v. 
886, 112 Conn. 481. 


Md.—-West v. Sellmayer, 133 A. 333, 
150 Md. 478. 


Mass.—Brown v. 
413, 168 Mass. 506. 


N.J.—Fidelity Union Trust Co. v. 
Dignan, 146 A. 466, 105 N.J.Hq. 750; 
Swetland v. Swetland, 134 A. 822, 100 
N.J.Eq. 196 [aff in’ part 140 A. 279, 
102 N.J.Eq. 294]; Von: Fell v. Spirling, 
128 A. 611, 97 N.J.Ea. 527 [mod 124 
_A. 518, 96 N.J.Eq. 20]. 


N.Y.—In re King’s Estate, 200 N.Y. 
S. 829, 121 Misc. 298. 


Pa.—Johnson’s Appeal, 12 Serg.&R. 
ply 


R.I.—Rhode Island Hospital Trust 
Go. ie Goldy 6 0, ALLO) 2. ak. Le (30); 
Perry v. Brown, 83 A. 8, 34 R.I. 203. 


Eng.—Wentworth v. Wentworth, 
11900] A.C. 1638. 


70. Conn—New Haven Bank ev. 
Hubinger, 167 A. 914. See Colonial 
Trust Co. v. Brown, 135 A. 555, 105 
Conn. 261 (construing the will in ques- 
tion as not authorizing the accumula- 
tion of a large excess beyond a rea- 
sonably anticipated use in improving 
or discharging mortgages on, certain 
real property). 


Ind.—Swain vy. Bowers, (App.) 158 
N.E. 598. 


Mass.—Abbott v. Williams, 167 N.E. 
357, 268 Mass. 275; Anderson v. Bean, 
107 N.E. 964, 220 Mass. 360. 


N.J.—Hesselbrock v., First Nat. 
Bank & Trust Co. of Montclair, 150 A. 
783, 106 N.J.Eq. 339; Reed v. Long- 


Kautz, 152. A. 


Wright, 47 N.E. 


street, 63 A. 500; 71 N.J.Hq. 37; 
ee s Estate, 47 A. 1046, 61 N.J.Ba. 


N.Y.—In re Graves’ Will, 247 N.Y.S. 
632, 189 Misc. 18. 


Pa.—Reighard’s Estate, 97 A. 1044, 
253 Pa. 43. 


R.IM—New England Trust Co. of 
Boston v. Brown, 115 A. 641, 44 RI. 
87; Aldrich y. Aldrich, 110 A. 626, 43 
R.I. 179; Butler v. Butler, 101 A 115, 
40 R.I. 425. 


Vt.—Judevine’s Ex’rs v. Judevine, 
18 A. 778, 61 Vt. 587, 7 L.R.A. 517. 


Va.—Cannon v. Searles, 143 S.H. 495, 
150 Va. 738. 


Wash.—Cotton vy. Bank of Califor- 
nia, National Ass’n, Seattle Branch, 
261 P. 104, 145 Wash. 508. 


fa] Court will not substitute spec- 
ulation for fact in order to infer a 
testamentary intent to have income 
accumulated. Shepard v. Union & 
a Haven Trust Co., (Conn.) 138 A. 


[b] Beneficiary entitled to income 
from testator’s death.—Where a ben- 
eficiary of income is entitled to income 
accruing from the date of the testa- 
tor’s death, although the time of pay- 
ment is deferred (see supra § 1887), 
interest should not be permitted to ac- 
cumulate as a part of the principal. 
Blair v. Blair, 120 A. 902, 122 Me. 


e 


[c] In case of contingent legacy, 
“the income does not attach to the 
corpus to be accumulated and divided 
as part thereof when distributed.” 
Hesselbrock v. First Nat. Bank & 
Trust Go. of" Montclair; 50> A: 783, 
106 N.J.Eq. 339, 348. 


71. Kan.—Elwell v. Stewart, 203 P. 
922, 110 Kan. 218. 


Md.—Burt v. Gill, 42 A. 968, 43 A. 
177, 89 Md. 145. 


Mass.—Creed v. McAleer, 175 N.E. 
“61, oto Mass 353, S09 Acluiesd Ly 
Russell v. Loring, 3 Allen 121. 


N.H.—Hobbs v. Chesley, 55 N.H. 31. 


N.Y.—Matter of Hoyt, 101 N.Y.S. 
557, 116 App.Div. 217 [aff 81 N.B. 1166, 
189> N.Y. 511]; Shangle v. Hallock, 
39 N.Y.S. 619, 6 App. Div. 55; Hen- 
dricks v. Hendricks, 38 N.Y.S. 402, 3 
App.Div. 604 [aff 49 N.B. 1098, 154 N. 
Y. 751]; Matter of Hayden’s Estate, 
28 N.Y.S. 357, 77 Hun 219; Atty.-Gen. 
v. Dutch Reformed Protestant Church, 
36 N.Y. 452, 2 Transcr.App. 145; Riggs 
v. Cragg, 26 Hun 89 [rev on other 
grounds 89 N.Y. 479, 11 Abb.N.Cas. 
401]; In re Post’s Estate, 261 N.Y.S. 
885, 145 Misc. 794; In re Hurley’s Will, 
258 N.Y.S. 422, 144 Mise. 195. See In 
re Levy’s Will, 264 N.Y.S. 795, 238 
App.Div. 489 (recognizing that, as a 
general rule, all accumulated incdéme 
belongs to the beneficiary of the 
trust). 


Pa.—In re Ferguson’s Hstate, 72 A. 
896, 223 Pa. 530; Yundt’s Appeal, 13 
Pa. 575, 58 Am.D. 496: 

R.I.—Farley vy. Bucklin, 17 A. 132, 
16 R.I. 378. 

Va.—Ware v. McCandlish, 11 Leigh 
(38 -Via.)-5 95. 

72. Fidelity & Columbia Trust Co. 
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accumulated; that it belongs to the beneficiary of the 
income,’! even though possession or enjoyment there- 
of is to be deferred’? 


until the beneficiary attains 


of majority or other specified age;7* that 
it is to be added to the principal or corpus of the 
trust fund and distributed, on termination of trust, 
to persons entitled to such principal or corpus;*°® 


In re youn 66 F.(2d) 116 [rev 52 F.(2d) 


73. Smith v. Parsons, 40 N.E. 736, 
146 N.Y. 116, 1 Prob.Rep.Ann. 420; 
In re London’s Estate, 171 N.Y.S: 981, 
104 Misc. 372 [aff 175 N.Y.S: 910, 187 
App.Div. 952]; In re Ziegler, 143 N.Y. 
S. 682, 82 Mise. 10, 11 Mills Surr. 15; 
In re Schnader’s Estate, 84 A. 511, 235 
Pa. 556; Johnson’s Appeal, 12 Serg. 
&R. (Pa.) 317; Farley v. Bucklin, 17 
A. 132, 16 R.I. 378. 


74 See Jaretzki v. Strong, 119 A. 
353, 98 Conn. 357 (under a trust to 
expend the income for the education, 
support, and maintenance of the ben- 
eficiary and to turn over the principal 
to him on his arrival at a specified 
age, accumulated income may not, 
during the life of the trust, be added 
to the principal nor given to the ben- 
eficiary for his own use, but is to be 
retained by the trustee and applied 
from time to time thereafter in car- 
rying out the purpose of the trust and 
at the termination of the trust such 
part thereof as remains unexpended 
is to be paid to the beneficiary). 


75. Conn.—Moeller v. Kautz, 152 
A. 886, 112 Conn. 481; Holcombe v. 
Spencer, 74 A. 904, 82 Conn. 532; 
Townsend v. Wilson, 59 A. 417, 77 
Conn. 411. 


Md.—West v. Sellmayer, 133 A. 333, 
150 Md. 478. 


Mass.—Codman v. Brigham, 72 N.E. 
1008, 187 Mass. 309, 105 Am.S.R. 394, 
10 Prob.Rep.Ann. 49; Brown § v. 
Wright, 47 N.E. 413, 168 Mass. 506. 


N.J.—Chadwick v. McClurg, 142 A. 
173, 103.N.J.Eq. 55; Bye v. Stras- 
bourg, 140 A. 278, 102 N.J.Eq. 300. 


N.Y.—Matter of Stewart, 51 N.Y.S. 
1050, 30 App.Div. 368 [aff 57 N.E. 1125, 
163 N.Y. 593]; Wagstaff \v. Lowerre, 
23) Barb. "209, 3 ~Abb.Pra4113" sin, re 
Hall’s Bstate, 224 N.Y.S. 376, 130 Misc. 
313; Ellingwood v. Beare, 59 How. 
Pr. 503. See In re Mehler’s Will, 255 
N.Y.S. 749, 143 Misc. 63 (surplus in- 
come is to be paid over to the persons 
who, on the deaths of life beneficia- 
ries of fixed incomes, will receive the 
principal of the trust fund and the 
residue of the testator’s estate); Mel- 
don v. Devlin, 45 N.Y.S. 333, 20 Misc. 
56 (passes to’ person entitled to next 
eventual estate). 


N.C.—Commerce Union Trust Co. v. 
Thorner, 151 S.H. 263, 198 N.C. 241. 


Pa.—In re Duffy’s Estate, 169 A. 
142; Gilbert’s Hst., 22 Pa. Dist. 567. 


R.I.—Rhode Island Hospital Trust 
Co. v. Guild, 160 A. 779, 52 R.I. 310; 
Industrial Trust Co. v. Colt, 121 A. 
426, 45 R.I. 334; Thurber v. Thurber, 
112. A. 209, 48 RI. 504. 


Eng.—In re Woolf, [1920] 1 Ch. 184: 
Set v. Campbell, 12 L.T.Rep.N. s 


See Sherman v. American Security 
& Trust Co., 20 F.(2d) 446, 57 App.D.c. 
273 (it was the intention of the testa- 
tor, as to seventeen per cent of the 
income not expressly disposed of by 
the will, that it should go into the 
corpus of the estate and that the in- 
terest or income on the seventeen per 
cent should be distributed as income 
and not be accumulated). 
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that it does*® or does not’? pass under a residu- 
ary clause in the will; that it does’* or does not™ 
pass as intestate property; and that the trustee 
is’? or is not’! to hold it absolutely and individ- 
ually. Mxcess of income is to be determined on a 
yearly rather than a monthly basis;*? and income 
may not properly be said to be “unused,” within 
the meaning of a testamentary provision, until the 
trustees have had an cpportunity to use it.8? 


Investment. Provisions in a will as to invest- 
ments by the trustee may be so worded and constru- 
ed as to apply to accumulated income as well as cap- 
ital;%+ and where life tenants consent to the arrange- 
ment and their interests alone are aifected, aecumu- 
lated income should be invested and become prin- 
cipal at the end of each year.8® However, where 
the principal and accumulated incgme will pass to 
different persons on the death of an annuitant, they 
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are to be treated separately, as regards the benefit 
or loss from appreciation or depreciation in the val- 
ue of the securities in which each is invested.*® 


[§ 1901] (b) Validity of Accumulation or Direc- 
tion Therefor. A statute prohibiting a trust, beyond 
a limited period of time, for the purpose only of ac- 
cumulation’? does not apply to a testamentary trust 
which is not one merely for aceumulation.** In ju- 
risdictions wherein there are statutes forbidding all 
directions for the accumulation of income except 
for the benefit of a minor and during the minority®® 
accumulations or alleged accumulations of income 
under a testamentary trust, or testamentary diree- 
tions or alleged testamentary direetions for accumu- 
lation, are invalid®® or valid®! accordingly as they do 
or do not offend against such statutes. Where the 
accumulation or direction therefor is invalid or there 
is no valid disposition of the income or part thereof, 


[§§ 1900-1901. 


76. Conn.—Colonial Trust Co. v. 
Brown, 135 A. 555, 105 Conn. 261. And 
see New Haven Bank v. Hubinger, 167 
A. 914, 917 (dictum that. ‘‘where there 
is an excess of income above that re- 
quired for specified uses, the right to 
receive that excess as it accrues will 
pass under a general residuary clause, 
if it is adequate to carry it, and this 
disposition would not be contrary to 
the intent of the testator expressed 
in the will;” and ‘the fact that the 
right to receive the excess income will 
vest in the same persons to whom defi- 
nite portions of the income are given 
will not prevent the application of 
this principle unless this would be 
contrary to the intent of the testa- 
GOTau) 


D.C.—Washington Loan & Trust Co. 
v. Hammond, 278 F. 569, 51 App. D.C. 
260. 


Md.—West v. Sellmayer, 133 A. 333, 
150 Md. 478. 


Mass.—Weeks v. Pierce, 
231, 279 Mass. 108. 


N.J.—Sandford v. Blake, 17 A. 812, 
45 N.J.Eq. 248. 


N.Y.—In re Kohler’s Will, 132 N. 
Wid 281 N, Yo 88a. in ere Wander- 
bilt’s Will, 243 N.Y.S. 165, 229 App. 
FA 574 [aff 236 N.Y.S. 316, 134 Misc. 
574]. 


Pa.—In re Reighard’s Estate, 97 A. 
1044, 253 Pa. 43. 


Eng.—Allhusen v. Whittell, L.R. 4 
Eq. 295; Crawley v. Crawley, 7 Sim. 
427, 8 Eng.Ch. 427, 58 Reprint 901. 


[a] Addition to principal of resid- 
uary trust.—North Adams Nat. Bank 
v. Curtiss, (Mass.) 187 N.H. 546. 


181 N.E. 


sae Perry v. Brown, 83 A. 8, 34 R.I. 
{a] If gift of residue is contingent, 


so that there is no one with a defi- 
nite right under the will to take the 
excess income as it accrues, the ex- 
cess does not pass under the residuary 
clause. New Haven Bank v. Hubing- 
er, (Conn.) 167 A. 914. 


78. New Haven Bank v. Hubinger, 
(Conn.) 167 A. 914; Shepard v. Union 
& New Haven Trust Co., (Conn.) 138 
A. 809; Swetland v. Swetland, 134 A. 
822, 100 N.J.Eg. 196 [aff in part 140 
A. 279, 102 N.J.Hq. 294]: In re Shapi- 
ro’s Estate, 236 N.Y.S. 280, 134 Misc. 
363 [aff 243 N.Y.S. 8138, 229 App.Div. 
In re Kenworthy’s- Estate, 79 
, 230 Pa. 606; In re Hoskinson, 
28 Pa.Dist. 155. 


79. Moeller vy. Kautz, 152 A. 886, 
112 Conn. 481; Weeks v. Pierce, 181 


N.E. 231, 279 Mass. 108; Brown v. 
Wright, 47 N.E. 413, 168 Mass. 506; 
Aldrich v. Aldrich, 110 A. 626, 43 R.I. 
179. See City Trust & Savings Bank 
v. Hanley, 17 Ohio App. 467 (while 
the surplus fund, not having been dis- 
posed of in express terms by the will, 
goes by implication to the testator’s 
heirs or distributees, nevertheless 
they do not take by inheritance, there 
being no undisposed of property in a 
legal sense at the death of the testa- 
tor, and the surplus should be dis- 
tributed to the persons who are heirs 
at law or next of kin of the testator 
at the time for distribution specified 
in the will). 


80. Johnson v. Johnson, 102 N.E. 
465, 215 Mass. 276; Bronson v. Bron- 
son, 48 How.Pr. (N.Y.) 481;° Apel’s 
Hst., 24 Pa.Dist. 137; Dawson v. Daw- 
son, 10 Leigh (37 Va.) 602. 


81. Townsend v. Wilson, 59 A. 417, 
77 Conn. 411. 


[a] Trustee does not hold surplus 
income stripped of all trust obliga- 
tion.— Fidelity & Columbia Trust Co. 
wont 66 F.(2d) 116 [rev 52 F.(2d) 


82. New Haven Bank v. Hubinger, 
(Conn.) 167 A. 914. 


83. Hewitt v. Hicock, 113 A. 172, 
96 Conn. 176. 


84. Matter of Stewart, 51 N.Y.S. 
1050, 30 App. Div. 368 [aff 57 N.E. 1125, 
UGS INe Yee oO Se 

&5. Titsworth v. Titsworth, 152 A. 
869, 107 N.J.Eq. 436. 


86. Welch v. Hill, 105 N.E. 1067, 
218 Mass. 327. 


87. See Perpetuities § 82. 


88. Henderson v. Henderson, 97 So. 
353, 210 Ala. 73. 


[a] @Wrustee not compelled to pay 
over entire income.—That a _ testa- 
mentary trustee may not be compelled 
to pay over to the cestui que trust the 
entire net income accruing, or any 
given amount, at a designated time, 
from one or other of general sources 
of income, does not make the trust 
one for accumulation merely. . Hen- 
derson v. Henderson, 97 So. 353, 210 
Ala. 73. 


89. See Perpetuities § 82. 


90. In re Megrue, 155 N.Y.S. 1059, 
170 App.Div. 653, 16 Mills Surr. 85 
Pati oi INGEN MeO 1 mre ts mie en sGiaonl) ; 
Matter of Hoyt, 101 N.Y.S. 557, 116 
App.Div. 217 [aff 81 N.E. 1166, 189 N. 
Y. 511]; In re Meyer’s Hstate, 249 N. 
Y.S. 451, 140 Mise. 1;. Petition ‘of 
Bahrenburg, 224 N.Y.S. 183, 130 Misc. 


Rep. 196 [aff 210 N.Y.S. 824, 214 App. 
Div. 792 (aff 155 N.E. 897, 244 N.Y. 
561)]; In re Sewell’s Estate, 216 N. 
Y.S. 331; 127 Mise. 202; In re Arm-= 
strong’s Mstate, 179 N.Y.S. 186, 109 
Mise. 472; In re Shea’s Estate, 174 
N.Y¥.S. 421, 106 Mise. 222; Penniman 
v. Howard, 128 N.Y.S. 910, 71 Misc. 
598; Fndress v. Willey, 102 N.Y.S. 
71, 52 Misc. 388 [aff 106 N.Y.S. 726, 
122 App.Div. 110 (aff 91 N.&. 1112, 
197 N.Y. 541)]; Siefke v. Siefke, 69 
N:Y.S. 514, 34 Misc. 77; In re Stock- 
ing’s Estate, 156 A. 79, 304 Pa. 476; 
in re Weinmann’s Estate, 72 A. 806, 
223 Pa. 508; In re King’s Hstate, 59 
A. 1106, 210 Pa. 435; Grim’s Appeal, 
1 A. 212, 109 Pa. 391; Middleton’s Es- 
tate, 17 Pa.Dist. 394; White’s Hstate, 
2 Pa.Dist. 207. And see In re Dexter’s 
Hstate, 235 N.Y.S. 763, 134) Mise. 195; 
In re Lynch’s Will, 169 N.Y.S. 321, 102 
Mise. 650 (both dictum). 


91. In re Juilliard’s Will, 144 N.E. 
772, 238 N.Y. 499; In re Levy’s Will, 
264 N.Y.S. 795, 238 App.Div. 489; In 
re Graves’ Will, 247 N.Y.S. 632, 139 
Mise. 13; In re Sewell’s Estate, 216 
N.Y.S. 331, 127 Mise. 202; In re Hart- 
man’s Hstate, 215 N.Y¥.S. 802, 126 Misc. 
862; In re Channon’s Estate, 109 A. 
756, 266 Pa. 417; In re Schnader’s Es- 
tate, $4 Al '511, 235 Par 556: 


[a] | Where gift is absolute rather 
than in trust, the testator’s advice 
or suggestions as to the accumula- 
tion of income by the legatee do not 
violate the statute. Morgan vy. Dur- 
and, 101 N.Y-S. 1002, 51 Misc. 523. 


[b] Testamentary determination 
of person to whom income belongs at 
the very moment it becomes availabie 
or can be collected’ is not either in 
form or in fact a direction of an ac- 
cumulation in favor of the holder of a 
future estate. In re Juilliard’s Will, 
144 N.E. 772, 238 N.Y. 499. 


[c]. Temporary and reasonable ac- 
cumulation (1) of income to meet 
emergencies or anticipated deficien- 
cies and in aid of the judicious man- 
agement of the trust is not prohibit- 
ed. In re Stimpson’s Will, 264 N.Y.S. 
635, 147 Misc. 817; In re Sinnott’s 
Estate, 165 A. 244, 310 Pa. 463; How- 
ell’s HWstate, 37 A. 181, 180 Pa.''515; 
In re Dunn’s Estate, 26 Pa.Dist. 656. 
(2) Where the benefictary is an in- 


competent and the trust is for his 
care, Support, and maintenance, the 
trustee may properly withhold sur- 


plus income to meet possible greater 
future needs of the incompetent or 
unforeseen additional or extraordina- 
ry expense. In re Friday’s Will, 266 
N.Y.S. 590, 148 Mise. 899; In re Lang- 
don, 153 N.Y.S. 574, 89 Mise. 333, 14 
Mills Surr. 21. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the income released from the trust passes to the 
person or persons who would have been entitled 
thereto if the accumulation had not been directed” 
or to the person or persons presumptively entitled to 
the next eventual estate or interest®® accordingly as 
the statute of the particular jurisdiction provides.?* 


[§ 1902] (c) On Death of Life Beneficiary. On 
the death of a life beneficiary an excess or accumula- 
tion of income may belong to his estate and go to his 
executor or administrator®® or it may go to the next 
estate or person entitled in remainder, according to 
and where it does not 
go to either, it passes as intestate property.®* 
Where, under the terms of a will, 
are payable on the death of a designated benefici- 


the provisions of the will;°° 


92. In re Stocking’s Estate, 156 A. 
79, 304 Pa. 476; Middleton’s Estate, 
17 Pa.Dist. 394; Martin’s Estate, 19 
Pa.Co. 637. 


[a] Rule applied.—(1) Unless 
there is some clause in the will justi- 
fying another and different scheme of 
distribution (White’s Estate, 22 Pa. 
Dist. 59), (2) income released from 
a testamentary trust on account of an 
illegal accumulation, thereof must 
pass either to the residuary legatees 
and devisees (In re Weinmann’s Es- 
tate, 72 A. 806, 223 Pa. 508; White's 
Estate, 2 Pa.Dist. 207) (3) or under 
the intestate law (Rhodes’ Estate, 23 
A.. 553, 147 Pa. 227; Grim’s Appeal, 
TO AGS 212,109" Pa 39> udescher’s 
Est., 14 Pa.Dist.&Co. 645). (4) The 
accumulated income passes under the 
intestate laws, rather than to the re- 
siduary legatee or devisee, where the 
residuary estate is itself the subject 
of the direction to accumulate and the 
accumulation would illegally increase 
it. In re Thistle’s Estate, 106 A. 94, 
263 Pa. 60; Boyer’s Estate, 3 Pa.Dist. 
ee 453; Lennig’s Estate, 30 Pa.Dist. 

2: 


93. Woestman v. Union Trust & 
Savings Bank of Pasadena, 195 P. 
944, 50 Cal.App. 604; Swetland v. 


Swetland, 134 A. 822, 100 N.J.Eq. 196 
{aff in part 140 A. 279, 102 N.J.Eq. 
294] (applying the New York statute 
to surplus income from real estate 
situated in New York); In re Chase’s 
Will, 194 N.Y.S. 867, 201 App.Div. 
798; Bloodgood v. Lewis, 130 N.Y.S. 
621, 146 App.Div. 86 [rev 126 N.Y.S. 
796, 69 Mise.Rep. 269]; Woodruff v. 
Woodruff, 66 N.Y.S. 936, 54 App.Div. 
414; In re Graham’s Will, 260 N.Y.S. 
585, 145 Misc. 628; In re Gambrill’s 
Will, 238 N.Y.S. 554, 135 Misc. 516; 
In re Grossman’s Will, 227 N.Y.S. 470, 
131 Mise. 526; In re Hazelton’s Will, 
1IGEN.YS. 333, 119 Mises3895" Inne 
Trowbridge’s Estate, 190 N.Y.S. 492, 
107) Mise:755;) Invre* Tift,. 180 NvY.S. 
884, 110 Misc. 624; In re Armstrong’s 
Estate, 179 N.Y.S. 186, 109 Mise. 472; 
In re Shea’s Estate, 174 N.Y.S. 421, 106 
Misc. 222; In re Kohler, 160 N.Y.S. 
669, 96 Misc. 433. See Matter of Hoyt, 
101. N.Y.S. 557, 116 App.Div. 217 [aff 
81 N.E. 1166, 189 N.Y. 511] (the stat- 
ute does not apply where the direction 
for accumulation is void but there is 
some other and legal disposition of 
the rents and profits). 


[a] Residuary legatees (1) may be 
entitled t® the income as persons pre- 
sumptively entitled to the next even- 
tual estate. Wechsler v. Drey, 197 N. 
Y.S. 453, 203 App.Div. 692; In re Hol- 
lenbeck’s Will, 236 N.Y.S. 232, 1384 
Mise. 554. (2) On the death of the 
residuary legatee the surplus income 
becomes a part of the income of the 
residuum of his estate. Higgins v. 
Beck, 100 A. 553, 116 Me. 127, 4 A.L.R. 
1245 (where the first testator was a 
resident of New York at the time of 
his death and the surrogate court of 
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certain legacies | thereof.” 


that state decided that surplus income 
was distributable to the holders of the 
next eventual estate). (3) Residuary 
remaindermen are not entitled to take 
as persons presumptively entitled to 
the next eventual estate where the 
gift to them is subject to a condition 
precedent and their identity is not 
presently ascertainable with certain- 
ty.._In re Wilber’s Estate, 262 N.Y.S. 
515, 146 Misc. 163 [aff 258 N.Y.S. 978, 
236 App.Div. 747]; In re Ready’s Will, 
230 N.Y.S. 569, 182 Mise. 616. 


[b] Where persons entitled to next 
eventual estate under will are not in 
being, as in the case of grandchildren 
not yet born, the surplus income is 
to be distributed as intestate proper- 
ty until the birth of grandchildren. 
U. S. Trust Co. v. Soher, 70 N.E. 970, 
178 N.Y. 442. 


Application of statute on death of 
beneficiary see infra § 1902. 


94. Devolution of subject matter 
of void legacy or devise generally see 
infra § 2300 et seq. 


95. Conn.—Gorham v. Gorham, 121 
A. 349, 99 Conn. 187. 


Ky.—Potts v. Shirley, 90 S.W. 590, 
28 Ky.L. 872. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Fidelity Trust Co. v. 
McDowell, 120 A. 540, 122 Me. 465. 


Md.—Burt v. Gill, 42 A. 968, 43 A. 
177, 89 Md. 145. 


Mass.—McElwain v. Hildreth, 89 N. 
BE. 567, 203 Mass. 376. 


Minn.—In re Pfenninger’s Estate, 
160 N.W. 487, 135 Minn. 192. 


N.Y.—Matter of Hoyt, 101 N.Y.S. 
557, 116 App.Div. 217 [aff 81 N.E. 
1166, 189 N.Y. 511]; Shangle v. Hal- 
lock, 39 N.Y.S. 619; 6 App.Div. 55; 
In re Reese’s Estate, 256 N.Y.S. 540, 
142 Mise. 697; Hendricks v. Hen- 
dricks, 38 N.Y.S. 402, 3 App.Div. 604 
[aff 49 N.E. 1098, 154 N.Y. 751]; Mat- 
ter of Keogh, 95 N.Y.S..191, 47 Misc. 
87, 4 Mills Surr. 582 [mod on other 
grounds 98 N.Y.S. 433, 112 App.Div. 
414 (aff 79 N.E. 1109, 186 N.Y. 544)]. 


Pa.—In re Pinkerton’s Bstate, 44 
A. 424, 193 Pa. 275; Mcllwain’s Bst., 


20 Pa.Dist. 558; McHughe’s Eist., 1 
Pa.Dist. 154. 

Va.—Cannon v. Searles, 143 S.E. 
495, 150 Va. 738. 


Le ae es re Muirhead, [1916] 2 Ch. 


[a] Amount due on last date for 
payment.—Under a will so providing, 
nothing is payable to the estate of a 
life beneficiary except the amount due 
on the last periodical date for pay- 
ment. In re Christensen’s Will, 250 
N.Y.S. 520, 140 Misc. 291. 

96. Conn.—Stanley v. Stanley, 142 


A. 851, 108 Conn. 100; Townsend vy. 
Wilson, 59 A. 417, 77 Conn. 411. 
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ary, income which has accumulated after the death 
of the beneficiary and before payment of the lega- 
cies, belongs to the legatees. 
that income not validly disposed of shall pass to the 
person or persons presumptively entitled to the 
next eventual estate®® is applicable where, after the 
death of a beneficiary, there is come not disposed 
of or validly disposed of during the remainder of 
the trust period. 


[§ 1903] (7) Mode of Payment or Distribution. 
The mode of payment or distribution of eapital and 
income under a testamentary trust depends on the 
provisions of the will and the proper construction 
If a testator directs his estate to be di- 
vided into shares, some of which he devises in trust, 
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A statute providing 


Ind.—Nading v. Elliot, 36 N.E. 695, 
137 Ind. 261. 


Mass.—Bailey v. Smith, 
684, 222 Mass. 600. 


N.Y\—In re Levy’s Will, 264 N.Y.S. 
795, 238 App.Div. 489; Matter of Har- 
wood, 102 N.Y.S. 444, 52 Misc. 82, 5 
Mills Surr. 548; Ellingwood v. Beare, 
Soe Howser. CN), oles 


Ohio.—Miller v. Miller, 13 Ohio N. 
PSN sie b> 


Pa.—Kenworthy’s Est., 19 Pa.Dist. 
623, 986; Antelo’s Est., 43 Pa.Co. 217, 
24 Pa.Dist. 181. 


[a] Addition to principal of re- 
mainder.— Where income of a deceas- 
ed child is placed in the remainder in 
compliance with a decree of court, 
such accumulations of income will be 
treated as principal on the final dis- 
tribution of the fund. Upham ov. 
Parker, 107 N.E. 994, 220 Mass. 454. 


97. Bunker v. Bunker, 154 A. 73, 
130 Me. 103; Abbott v. Williams, 167 
N.E. 357, 268 Mass. 275; In re Hos- 
kinson, 28 Pa.Dist. 155. 


_ [a] Rule applies where the trust 
is for the support of the beneficiary 
and there is no effective residuary 


111 N.E. 


provision in the _ will. Bunker  v. 

Bunker, 154 A. 73, 130 Me. 103. 
peer Claflin v. Ashton, 128 Mass. 
99. See supra § 1901. 


1. In re Ossman, 117 N.E. 576, 221 
N.Y. 381; Young yv. Barker, 127 N.Y. 
Songs 141 App.Div. 801; In re Hop- 
ner’s Will, 266 N.Y.S. 430, 148 Misc. 
748; In re Hartfield’s Will, 248 N.Y. 
S. 258, 139 Mise. 214; In re Dimond’s 
Estate, 247 N.Y.S. 221, 138 Misc. 648; 
In re U. S. Mortgage & Trust Co., 224 
N.Y.S. 599, 130 Mise. 635; In re Boggs’ 
Will, 203 N.Y.S. .180, 122 Misc. 73; 
Dana v. Seibert, 173 N.Y.S. 361, 105 
Misc. 67; In re Rosenbaum, 169 N.Y. 
Pye Breen v. Conway, 135 N.Y.S. 


2. Conn.—Webb v. Lines, 58 A. 227, 
77 Conn. 51; Hartford Security Co. 
Vs, Coney 3) VA. 7,7 64*Conne 579" Bell 
v. Downer, 11 A. 185, 55. Conn: “3645 
White v. Fisk, 22 Conn. 31. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


Ill.—Lombard v. Witbeck, 51 N.E. 
61s) Leos S96. 


Me.—Kehoe v. Ames, 51 A. 870, 96 
Me. 155. 


Md.—Osborne v. McTavish, 40 Md. 
179; Mitchell v. Holmes, 1 Md.Ch. 287. 


Mass.—Turnbull vy. Whitmore, 105 
N.E. 861, 218 Mass. 210; McElwain v. 
Hildreth, 89 N.H. 567, 203 Mass. 376; 
Williams v. Thacher, 71 N.B. 567, 186 
Mass. 293; Minot v. Taylor, 129 Mass. 
160; Claflin v. Ashton, 128 Mass. 441; 
Weld v. Barnes, 9 Allen 145. 
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with directions to the trustees to pay over the income 
thereof to persons therein named, the amount of in- 
come received by the executor and paid over by him 
to the trustees is to be disposed of in the same man- 
ner as the income received by the trustees after- 
Under some wills, the trustee himself is to 
expend and apply the income directly for the support 
of the beneficiary or other purpose of the trust,* 
while under other wills he is to pay it to the benefici- 
ary® or some other person,® and under still other 
wills the matter is committed to his sound judgment 
Likewise, under some wills, where 
the income is insufficient for the support of the bene- 


ward.® 


and diserction.* 


N.H.—Brock v. Sawyer, 39 N.H. 547. 


N.J.—House v. Ewen, 37 N.J.Ea. 
368; Howell v. Tuttle, 17 N.J.Eq. 540 
[aff 17 N.J.Eq. 176]. 


N.Y.—Monson vy. New York Securi- 
ty, etc., Co., 35 N.EH. 945, 140 N.Y. 498; 
Woodruft v. Woodruff, 66 N.Y.S. 936, 
54° App.Div. 414; In re Smith’s Es- 
tate, 12) N.Y.S.°415, 59 Hun. 616. [aft 
27 N.E. 852, 126 N.Y. 641]; Underhill 
v. Fleet, 2 Edm.Sel.Cas. 447; Van 
Vechten -v. Van Veghten, 8 Paige 104. 


Ohio.—Devenney v. Devenney, 77 N. 
E. 688, 74 Ohio St. 96. 


Pa.—In re Kelly’s Estate, 44 A. 289, 
193 Pa. 45; Johnson’s Appeal, 12 Serg. 
&R. 317; Ball v. Weightman, 30 Pa. 
Dist. 331. 


R.I.—Darling v. Witherbee, 90 A 
751, 36 R.I. 459; Farley v. Bucklin, 17 
PAveels anya Om Eval quouion 


S.C.—Davidson’ v. Ruff, 11 S:C.Eq: 
140. 


Tenn.—Pilcher v. McHenry, 14 Lea 
Us 


[a] Payment of money or delivery 
of securities.—(1) A provision in a 
will giving a legatee the interest an- 
nually during his life of one thousand 
dollars, which the executor is directed 
to invest, the money to be paid at the 
death of the legatee to his children or 


their issue, and, in case he die with-_ 


out children or issue, then to another, 
and which further provides that the 
legatee may secure the return of the 
money on his death, and on the offer 
of such security the sum shall be de- 
livered to the legatee, is a provision 
for the payment of money only, and 
not for the delivery of the Securities. 
Devenney v. Devenney, 77 N.BE. 688, 
74 Ohio St. 96. (2) A legatee of the 
residuary estate, which was to be 
held in trust and income paid to him 
until he attained the age of forty 
years, at which time the residue was 
payable to him, could not bind the 
trustees by his request that the trus- 
tees retain in the trust fund the stock 
of a certain corporation, since their 
judgment as to the trust must pre- 
vail; but it would be proper for them 
to accede to his election to take the 
stock in kind, which act would pre- 
vent his surcharging them with loss 
arising from its retention in the trust, 
and, in the absence of any estate or 
trust necessity requiring sale of the 
stock, or, in their judgment, any pros- 
pect of serious loss to the estate, or 
persona] liability of their own, result- 
ing from its retention, it would be an 
improper exercise of power by the ex- 
ecutors and trustees to decline to ac- 
cede to request that stock be retained 
for ultimate delivery in kind to such 
legatee. In re Talbot’s Will, 212 N.Y. 
S. 506, 126 Misc. 80. (3) A decree di- 
recting payment to a distributee in 
cash is erroneous where the will au- 
thorizes the trustee to divide the se- 
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—a. In General. 


ECs TeUStiae 
intended will be 
struction of the 


curities ‘in which the trust fund is 
invested. In re Kent, 159 N.Y.S. 627, 
173 App.Div. 563. (4) Although the 
executor has the right to pay trust 
legacies in money or to set apart such 
of the securities in which the estate 
was invested as in his judgment he 
should think best, up to the stated 
value, when he omits to do either he 
must be deemed to have made an al- 
lotment proportionately in all the se- 
curities in which the estate was in- 
vested. Monson v. New York Securi- 
ne etc. Cor, cou Nis 9455) LLOM NY 
498. 


{b] Payment in periodic install- 
ments (1) is sometimes authorized or 
directed. Ralls v. Johnson, 75 So. 
926, .200- Alar chi3s Friye 2v.ones; 
(Mass.) 186 N.E. 64. (2) However, a 
testamentary provision authorizing a 
trustee, in his discretion, to advance 
a reasonable sum as a marriage por- 
tion of a beneficiary does not mani- 
fest an intention that such portion 
shall be paid in installments. Croft, 
Petitioner, 37 N.E. 784, 162 Mass. 22. 


3. Williams v. Bradley, 8 Allen 
(Mass.) 270. 


4 Foley v. Hastings, 139 A. .305, 
107 Conn. 9; Jaretzki v. Strong, 119 
A. 353, 98 Conn. 357; In re King’s Es- 
tate, 200 N.Y.S. 829, 121 Mise. 298. 


[a] Beneficiary trustee for him- 
self.— Where a will devised and be- 
queathed the residue to testatrix’s 
brother, ‘to hold, use and improve 
the same without the intervention of 
any trustee for and during his nat- 
ural life, and on his decease .. . 
whatever may then be remaining” to 
a town for public purposes, the broth- 
er was entitled as trustee for himself 
to the possession and control of the 
realty and personalty, with the unre- 
stricted right of expenditure of the 
income. Rhines v. Wentworth, 95 N. 
HE. 951, 209 Mass. 585. 


5. dnpre Des Witt, 219 NeS.129) 
219 App.Div. 216 [appeal dism 159 N. 
Hi. 650, 246 N.Y. 556]. 


6. See cases infra this note. 


[a]. Guardian of infant beneficiary. 
—McCarthy v. Tierney, 155 A. 226, 113 
Conn. 316; In re Graves’ Will, 247 N. 
Y.S. 632, 139 Mise. 13; In re Hartley’s 
Hstate, 154 N.Y.S. 921, 90 Misc. 534, 
14 Mills Surr. 364 [aff 155 N.Y.S. 1112, 
171 App.Div. 912]; In re Williams, 
123 N.Y.S. 3838, 66 Misc. 417. 


[b] Executer of deceased benefici- 
ary.—A testator left his property in 
trust, which trust was not to termi- 
nate until his youngest grandchild 
living at the death of his last surviv- 
ing child arrived at fullage. The will 
gave to each of the testator’s children 
power to appoint to,his or her chil- 
dren absolute estates or on trust, as 
he or she might determine. A son left 
his estate to his three children abso- 
lutely. One of them died, directing 


*By GEORGE BALLUFF JR. (§§ 1904-1924). 


[§§ 1903-1904 


[§ 1904] 3. Duration and Termination of Trust*!? 


Subject to the rule against perpe- 


tuities'? and any existing statutory restrictions,!? 
the testator may specifically prescribe the duration of 
The length of time for which a trust is 


ascertained by the court by a con- 
will,1> and, in accordance with the 


certain annuities to be paid out of her 
estate, and gave the residue to her 
children. At the time of her death 
the trust under her grandfather’s 
will had not terminated. It was held 
that the income thereof was payable, 
not to the guardian of the grand- 
daughter’s children, but to her ex- 
ecutor. In re Lafferty’s Hstate, 57 A. 
1112, 209 Pa. 44. 


[ec] Wife of intemperate legatee. 
—Where the income is directed to be 
applied for the use of a legatee, his 
wife and family, during his life, but 
he becomes so intemperate as to be 
unfit to receive it, it is not error for 
the court to decree that a portion of 
the income should be paid to the wife 
for the benefit of the family. Noble’s 
Appeal, 39 Pa. 425. 


[dad] City.—Pulsifer v. Laconia, 131 
A. 352, 82 N.H. 557 (trust for enlarg- 
ing and -beautifying public park). 


7. Holden v. Strong, 22 N.E. 960, 
PLUGIN. Yer4 ae 


8 See supra § 1899. 


9. In re De Witt, 219 N.Y.S. 129, 
219 App.Div. 216 [appeal dism 159 N. 
E. 650, 246 N.Y. 556]. 


10. Hooker v. Goodwin, 99 A. 1059, 


91 Conn. 463, Ann.Cas.1918D 1159. 
ll. Generally see Trusts §§ 124- 
138. 5 
12. See Perpetuities §§ 71-88. 
13. See statutory provisions. 


14. Anderson v. Williams, 104 N. 
BE. 659, 262 Ill. 308, Ann.Cas.1915B 
720 [aff 179 Ill.App. 398]; Jones v. 
Creamer, 32 Ohio Cir.Ct. 223. 


15. See cases infra this note. 


[a] Wills construed.—(1) Where 
a will created a trust of half of the 
testatrix’s property for the benefit of 


ja Son, and directed the trustee to hold 


the principal until such time that the 
son “has proven, within five years 
from the date of my demise,” to his 
satisfaction, that the beneficiary was 
capable of handling his own money, 
the trust was held to exist for five 
years, for the testatrix must have in- 
tended that the son must show his ca- 
pacity during the five years and her 
object was to conserve the property 
until such time as the son might have 
the capacity to have control of it. 
Barrett v. Percival, 246 S.W. 143, 197 
Ky. 88. (2) Where a testator de- 
vised his property in trust for his 


it 


ficiary and an invasion of the principal to carry out 
the purpose of the trust is authorized,® the trustee 
himself is to use and expend such portion of the 
principal as is necessary for support,? while under 
other wills he is to pay it to the beneficiary.*° 


wife for life, and “immediately” after | 
her death “to drop back” to his daugh-_ 


ter-in-law and her children, and gave 
the trustee power to sell the property 
during the life of the testator’s wife, 
with her consent, and after her death, 
with the consent of his daughter-in- 
law, and further provided that “after 
the time and events have passed away 
at which the trusts may cease to 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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provisions of the will, the trust may terminate as to 
part of the property and continue as to another 
Where the period fixed for the duration of 


part.1° 
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the trust is coincident with its purpose, the trust 


exist, all that remains undisposed of 
shall be the property of” the testa- 
tor’s son in fee simple, it was held 
that the testator intended that the 
trust should continue during his 
daughter-in-law’s life. Louisville 
Drust—Co., vy. Todd). 22 Saw. 438, 15 
Ky.L. 90. (3) Where a will created 
a trust for the wife and children, and 
provided that, in 1905, one fourth of 
the fund should be set aside for the 
widow’s benefit and three fourths di- 
vided into six parts, and one half of 
each part transferred to the children 
absolutely and the other half held 
in trust, and that separate accounts 
should be established, it was held 
that the trust was not terminated at 
that time but the trustees were to go 
on administering the trust as before, 
except as to the division, and were not 
required to wind up the trust, but 
had the same power of investment as 
before. Ames v. Ames, 138 N.E. 845, 
244 Mass. 381. (4) Where a testator, 
after establishing a trust, the bene- 
ficiaries of which were his wife and 
four of his five children, provided that 
it was to continue during the lives of 
the beneficiaries, and later on that ‘“‘at 
the death of the survivor of all my 
children” the trustees should dis- 
tribute the fund, it was held that the 
trust terminated upon the death of all 
five children, and not upon the death 
of the beneficiaries named. ‘Curnbull 
v. Whitmore, 105 N.E. 861, 218 Mass. 
210. (5) Intention construed to be 
that trust should continue for fifteen 
years and not fifteen years plus three 
years, the length of time it was neces- 
sary to apply the rental from the 
property to the payment of testatrix’ 
debts. Goodwin v. Goodwin, 69 Mo. 
617. (6) Where the will provided 
that at the end of a specified period an 
estate held in trust for the testator’s 
daughters should be paid over to them 
but if any one was incompetent or 
unable to manage her estate, the trus- 
tees might continue to hold and man- 
age the same so long as such incom- 
petency existed, ‘‘the estate of such 
daughter meantime to become legally 
vested in like manner as if such trust 
were not so continued,” it was held 
that the trust terminated at the end 
of the specified period since the es- 
tate was legally vested in the daugh- 
ter. Kernochan vy. Marshall, 59 N.E. 
293, 165 N.Y. 472. (7) A will giving 
property to the testator’s wife in 
trust during her natural life for the 
benefit of herself and a son, and, in 
case of her death, appointing a sister 
as trustee and giving her share of in- 
come during her life in lieu of com- 
mission, was held to show an inten- 
tion that on the testator’s wife’s death 
the trust was to continue during the 
sister’s lifetime. Stewart v. Stewart, 
200 N.Y.S. 168, 205 App.Div. 587. (8) 
Where a testator bequeaths money to 
his executors, in trust to invest the 
same and pay the proceeds in month- 
ly installments to the testator’s son 
for his support and for the support 
of his daughter during her minority 
and provides that, if the son’s said 
daughter shall survive her father, 
then she shall have half of said 
money, the other half to go elsewhere, 
the trust continues during the son’s 
life, although he survives his daugh- 
ter. Matter of Smith, 30 N.E. 130, 131 
N.Y. 239, 27 Am.S.R. 586. (9) A will 
gave the residue of the testatrix’ es- 
tate to executors in trust to pay four 
thousand dollars annually to each of 
her children for life, one thousand 
dollars per annum to a granddaughter 


for life, the same amount annually 
on the death of each child, to the lat- 
ter’s children for their lives, and 
twenty-five thousand dollars on the 
death of the first-named granddaugh- 
ter and any other grandchild to his 
or her children or grandchildren, and 
provided that the entire estate, other 
than sums necessary to carry out ‘the 
foregoing provisions,’ should be dis- 
tributed on the death of the last sur- 
viving child among the testatrix’ then 
living grandchildren equally. It was 
held that the trust continued for the 
lives of the great-grandchildren of 
the testatrix and not merely for the 
lives of her children in view of the 
purpose of the testatrix as construed 
from the whole will. In re Gay’s Hs- 
tate, (164. Aso 786,310) Par eil. + €10) 
Where a testatrix, after making vari- 
ous bequests and devises in favor of 
her husband, directed that a ‘trust 
fund should be created and the in- 
come paid to a named beneficiary, the 
same to be augmented when payment 
was made for that part of the estate 
taken by a railroad, the enjoyment of 
the income was not limited to the 
lifetime of the testatrix’ husband, de- 
spite provisions that on his death 
“all” of the real and personal estate 
should be divided into three parts, 
one of which was to be given to the 
beneficiary of the trust where ‘all’ 
was construed as referring to other 
property. In re Ammon’s Hstate, 112 
A. 69, 269 Pa. 159. (11) Where a tes- 
tator devised his property to his wife 
for her own uSe during life or widow- 
hood, and then in trust for his chil- 
dren until the youngest arrived at 
twenty-one, “and then to convey” to 
them equally, it was held that the 
trust terminated at the death or mar- 
riage of the wife and the attainment 
of twenty-one by the youngest child, 
and not when such child became 
twenty-one prior to the death or mar- 
riage of the wife. In re Howard, 90 
A. 819, 36 R.I. 417. (12) A provision, 
in a forty-year testamentary trust, 
that, “in case of death of either” of 
the beneficiaries, the title devolve up- 
on the bodily heirs or next of kin 
“with same restrictions herein pro- 
vided’ was held to mean that the 
interest of each beneficiary should 
vest in such heirs in the event of 
death before expiration of the trust. 
Tramell v. Tramell, 32 S.W.(2d) 1025, 
35 S.W.(2d) 574, 162 Tenn. 1. 


{b] Codicil continuing “trusts 
herein created.”—Where a will creat- 
ed a spendthrift trust in favor of the 
testator’s son, to continue for twenty- 
five years, and the principal then to 
be paid to the son, if living, a codicil 
which created no trust, was expressly 
declared to be a part of the will, and 
which provided that the ‘“‘trusts here- 
in created” should be continued dur- 
ing the life of the son, applied to the 
spendthrift trust, and continued it 
during the son’s life after the expira- 
tion of the twenty-five years. Lind- 
ray v. Rose, (Tex.Civ.App.) 175 S.W. 


{[c] Until retirement from busi- 
ness.—Where a testator empowered 
his brother, as trustee, to continue 
investments in a manufacturing cor- 
poration during the trustee’s life or 
until his retirement from business, it 
was held, in view of the language 
used and in the light of the testator’s 
career and his relationship with the 
trustee, that the word “business” re- 
ferred to a particular type of indus- 
trial enterprise rather than a particu- 
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continues and will not be terminated until the lapse 
of the time or the happening of the event or contin- 
gency specified in the will,1” and it will terminate at 


lar corporate entity, and so a transfer 
of assets of the corporation to a new- 
ly organized corporation did not ter- 
minate the trust. Anderson v. Bean, 
BL N.E. 647, 272 Mass. 432, 72 A.L.R. 


[ad] “Said amount.” — A _ testa- 
mentary provision that, at the death 
of the life tenant, the trust should 
cease and the “said amount” revert to 
estate, was held intended to desig- 
nate the trust fund as existing at the 
termination whether greater or less 
than when the trust commeneed. 
Chase v. Union Nat. Bank of Lowell, 
176 N.B. 508, 275 Mass. 503. 


16. Williams vy. Thacher, 71 N.E. 
567, 186 Mass. 293; Rotch v. Rotch, 
53 N.E. 268, 173 Mass. 125; Baker 


v. McAden, 24 S.E. 531, 118 N.C. 744. 


[a] Thus, although a will directs 
that the property shall be kept to- 
gether until the death of every an- 
nuitant, the trust might be terminat- 
ed in part and the remainder of the 
estate distributed on the consent of 
all living annuitants, upon retaining a 
sufficient amount to secure the pay- 
ment of the annuities, in view of the 
intent of the testator as exhibited by 
the will as a whole. Harlow v. Weld, 
(R.1.) 104 A. 832. 


17. U.S.—Watling v. Watling, 
F.(2d) 719 [aff 27 F.(2d) 193]. 


Conn.—Ackerman vy. Union & New 
pe Trust Co., 96 A. 149, 90 Conn. 


Ill. Anderson vy. Williams, 104 N. 
BE. 659, 262 Ill. 308, Ann.Cas.1915B 720 
[aff 179 I1l.App. 398]. 


Ky.—Barrett v. Percival, 
143, 197 Ky. 88. 


Mass.—Abbott v. Williams, 167 N. 
BE. 357, 268 Mass. 275; Perabo v. Gal- 
lagher, 135 N.EH. 1138, 241 Mass. 207; 
Young v. Snow, 45 N.E. 686, 167 Mass. 
287; Kendall v. Gleason, 25 N.E. 838, 
152 Mass. 457, 9 L.R.A. 509. 


Miss.—Mayes v. Mayes, 97 So. 548, 
133 Miss. 213. 


Mo.—Dwyer v. St. Louis Union 
ieee Co., 228 S.W. 1068, 286 Mo. 


N.H.—Herrick v. Slocombe, 151 A. 
81, 84 N.H. 413. 


N.Y.—Salter v. Drowne, 123 N.Y.S. 
521, 68 Misc. 240. 


N.C.—Commerce Union Trust Co. v. 
Thorner, 151 S.E. 263, 198 N.C. 241; 
Bowers v. Mathews, 39 N.C. 258. 


Pa.—In re Neeb’s Estate, 106 A. 
317, 263 Pa. 197; In re Grothe’s Es- 
tate, 78 A. 88, 229 Pa. 186; Ballenger’s 
Estate, 19 Pa.Super. 199; In re Gay’s 


15 


246 S.W. 


Estate, 16 Pa.Dist.&Co. 461; Price’s 
Estate, 3 Pa.Dist.&Co. 463; In re 
Towne, 26 Pa.Dist. 686; Taggart’s 
Hst., 22 Pa.Dist. 318; —Watlwork’s 


Est., 18 Pa.Dist. 481; Naglee’s Estate, 
22 Leg.Int. 173. 


Tenn.—Hill v. Hill, 16 S.W.(2d) 27, 
159 Tenn. 27. 


Wis.—In re Heckert’s Will, 228 N. 
W. 495, 200 Wis. 386; Niles v. Rogov- 
sky, 196 N.W. 836, 182 Wis. 372. 


[a] Rule applied.—(1) Where the 
testator provided that a trust for his 
wife’s care, imposed on a legatée, 
should cease if his wife should “by 
due process of law’ be committed to 
an asylum for the insane, the legatee 
was not relieved from the trust by 
the testator’s sending his wife to the 
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that time,'® possibly even before distribution or di- 
The lapse of time during 
which the trustee is to sell the property devised in 
trust does not terminate the trust where the specifi- | 


vision by the trustee.!® 


cation of time is merely directory 


asylum without legal proceedings. 
Fitzgerald v. Rogers, 137 So. 661, 223 
Ala. 576. (2) <A trust to pay income 
to the testator’s daughter so long as 
the trustee considers the daughter is 
living a proper life, the daughter on 
marrying to receive an outright pay- 
mient of ten per cent of the principal, 
continues during the life of the 
daughter, or so long as, in the trus- 
tee’s opinion, she lives a proper life. 
In re Erickson’s Hstate, 183 N.Y.S. 
779, 118 Mise. 10. (3) A will devis- 
ing real estate in trust to pay over 
the income, one third to the wife for 
life. and the remaining two thirds 
equally among three children for the 
life of the wife, vests in each child, at 
the death of the testator, two ninths 
of the income, which, if such child 
should die during the life of the 
widow, passes to her heirs. In re 
Klumpf’s Estate, 158 N.Y.S. 1094, 95 
Misc. 4386 [aff 163 N.Y.S. 1121]. (4) 
A will providing for the use of income 
of a trust estate for the education of 
children of a deceased sister, no por- 
tion of the income to be paid to their 
father, and any part not so used to be 
added to the principal and at the 
death of the father, and after the 
children have reached twenty-five 
years, the trust fund to be divided be- 
tween them, an absolute estate does 
not vest in the children until after the 
death of their father and after they 
have reached the age of twenty-five 
years. In re Neeb’s Estate, 106 A. 
SiiiecoOop ead! Oi (i Winenethentes- 
tatrix by the terms of the will con- 
ferred a legal estate on trustees, mak- 
ing the period of trust dependent on 
the lives of her children, with the in- 
tention to preserve the estate for de- 
scendants beyond the children it was 
held that the trust did not terminate 
until the death of all the children, 
Hill v. Hill, 16 S.W.(2d) 27, 159 Tenn. 
27. (6) Where a bequest in a trust 
was payable to the beneficiaries when 
they should have lawful issue, or dis- 
tributable on their death, the trust 
_ could be terminated only by the hap- 
pening of either event. In re Heck- 
ert’s Will, 228 N.W. 495, 200 Wis. 
386. 


[b] Distribution of the fund will 
not be made before the expiration of 
the term unless the trust scheme will 
not be destroyed. Anderson v. Wil- 
liams, 104 N.E. 659, 262 Ill. 308, Ann. 
Cas.1915B 720 [aff 179 Ill.App. 3938]. 


[c] Whatever may have been tes- 
tator’s valid reason for placing the 
property in trust, his desire should be 
executed, and equity will not inter- 
fere with his plan by decreeing an end 
to the trust. Dwyer v. St. Louis 
Union Trust Co., 228 S.W. 1068, 286 
Mo. 481. 


[d] Presumption of death.—Under 
a bequest in trust for testatrix’ son 
with a gift over to her grandson if 
within ten years from the date of her 
death her son were not heard from, 
the son’s right is preserved for ten 
years, although there may exist a 
complete presumption under the stat- 
ute that he is dead. Frank’s Est., 18 
Pa. Dist. 212. 


[e] Provision for support of chil- 
dren.— Under a will creating a trust 
and requiring the beneficiary to show 
he had applied a specified amount to 
the support and education of his chil- 
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and the sale has 


dren, it was held that the provision 
for the children’s benefit continued 
during the duration of the trust and 
did not terminate upon their majority. 
Demuth y. Kemp, 144 N.Y.S. 690, 159 
App.Div. 422 [rev 140 N.Y.S. 152, 79 
Mise. 516, and aff 111 N.E. 1086, 216 
INE NGPA 


[f] Continuing trust but changing 
manner of investment.—Where the 
will of the owner of a business and 
plant manufacturing whisky barrels 
in terms placed the entire estate in 
his wife during her life or widowhood 
in trust to carry on the business, and 
it was apparent that the purpose of 
the trust was the support and main- 
tenance of the testator’s wife and 
children, it Was held that, the busi- 
ness having become unprofitable be- 
causé of national prohibition, it was 
proper to authorize the trustee) to 
cease the operation of the business, 
but, the corpus of the estate being 
still largely intact and the time fixed 
by the testator for the termination of 
the trust not having arrived, there 
should be a continued enforcement of 
it, by investing the trust property 
and using the income, or, if necessary, 
the corpus, for the support of the 
wife and children living with her. 
Stout v. Stout, 233 S.W. 1057, 192 Ky. 
504. 


[g] Beneficiary receiving inde- 
pendent income.—A devise in trust 
for the support of the testator’s 
daughter until her death or marriage 
continues until the happening of one 
of those events, although after the 
death of the testator the beneficiary 
of the trust comes into possession of 
an independent income for her sup- 


port. Mayes v. Mayes, 97 So. 548, 133 
Miss. 213. 
[h] Distribution after youngest 


child of living person reaches certain 
age.—Where a testator provided for 
the distribution of the income arising 
from certain property placed in trust 
for the benefit of his wife and sons, 
and then directed distribution of his 
estate by trustees when the youngest 
child of his youngest son reached the 
age of twenty-one years, it was held 
that the trust continued after the 
youngest child reached twenty-one, 
and distribution could not be made 
until the death of the _ testator’s 
youngest son, for until then there was 
a possibility that another child might 
be born to the son. Harris v. Greene, 
117 AS S53.) 445 Rolo 4s 


[i] @rustee’s removal from prop- 
erty.— Where a testator devised all 
his property to his son, provided that 
he pay to each of the testator’s daugh- 
ters a specified sum, and declared that 
the property should be kept together 
until the death or marriage of the 
testator’s wife, and that the son 
should remain with the family and 
manage the estate until the wife’s 
death or remarriage, the fact that the 
son removed from the property did 
not affect the trust created in favor 
of the wife or the rights of the wife, 
where the son continued to faithfully 
execute the trust. Patrick v. Patrick, 
122 S.W. 169, 185 Ky. 307. 


18. Ala.—Campbell v. Weakley, 25 
So. 694, 121 Ala. 64. 


Conn.—-Hoadley v. Beardsley, 93 A. 
535, 89 Conn. 270; Neely v. Phelps, 29 


Yor later cases, developments and changes in the law see Annotations, 


not been made.?° 
trust will not survive the purpose of its creation, 
testamentary trust will terminate or may be ter- 
minated on petition to the proper court, when its pur- 
pose is fulfilled,?” or there is no reason for its long- 


[§ 1904 


In accordance with the rule that a 
Qa! a 


A. 128, 63 Conn. 251. 


Ky.—Barrett v. Percival, 246 S.W. 
148, 197 Ky. 88. 


Me.—Cary v. Talbot, 115 A. 166, 
120 Me. 427; Deering v. Tucker, 55 
Me. 284. 


Md.—Seabrook v. Grimes, 68 A. 883, 
107 Md. 410, 126 Am.S.R. 400, 16 L.R. 
A.N.S. 483; Devries v. Hiss, 20 A. 
131 72 Mid S560! 


Mass.—Shea v. Maitland, 129 N.E. 
399, 237 Mass. 221; Batt v. Hender= 
son, 62 N.E. 954, 181 Mass. 1. 


3 Miss.—Shattuck v. Young, 10 Miss. 
0. 


N. Y.—Herriot v. Prime, 49 N.E. 142, 
155 N.Y. 5; Bruner y. Meigs, 64 N.Y. 
506 [aff 6 Hun 203]; Matter of Hoff- 
man’s Will, 124 N.Y.S. 1089, 140 App. 
Div. 121 [aff 121 N.Y.S. 100, 65 Mise: 
126, 7 Mills Surr. 306, mod on other 
grounds 94 N.E. 990, 201 N.Y. 247]; 
In re Jackson’s Hstate, 255 N.Y.S) 
378, 142 Misc. 352; In re Andrews’ Hs- 
tate; (232 0NeY.S.) 198 033) Maser ysi6on 
Cannon vy. Quincy, 121 N-Y.S. 752, 65 
Mise. 399. 


Ohio.—Babecock v. 
Ohio Cir.Ct.N.S. 53. 


Pa.—Engel’s Est., 26 Pa.Dist. 27; 
Williamson’s Hst., 9 Pa.Co. 194. 


Wis.—In re Corse’s Will, 217 N.W. 
726, 195 Wis. 88. 


19. Wayman v. Follansbee, 98 N.E. 
21, 253 Ill. 602; Heard v. Trull, 54 N. 
E. 875, 175 Mass. 239; Farrow v. Far- 
row, 12 S.C. 168; Belote v. White, 2 
Head (Tenn.) 703. 


20. In re Abrams’ Estate, 194 P. 
787, 114 Wash. 51. 


Monypeny, 18 


21. See Trusts § 124. 
22. U.S—yYoung v. Bradley, 101 U. 
S. 782, 25 L.Wd. 1044. 


Mass.—Slater v. Hurlbut, 15 N.E. 
790, 146 Mass. 308; Bowditch v. An- 
drew, 8 Allen 339. 


N.Y.—Duclos v. Benner, 32 N.E. 
1002, 136 N.Y. 560; Roe v. Vingut, 22 
NES 933, 11% NY. 204° Atty.-Genuew 
New York Dutch Reformed Protestant 
Church, 36 N.Y. 452, 2 Transcr.A. 145; 
Rankine v. Metzger, 74 N.Y.S. 649, 69 
App.Div. 264, 32 N.Y.Civ.Proe. 370 
[aff 68 N.Y.S. 911, 33 Misc. 581, and aff 
66 N.E. 1115, 174 N.Y. 540]; Quin v. 
Skinner, 49 Barb. 128, 33 How.Pr. 229 
[rev on other grounds 43 N.Y. 99]; 
Jessup v. Witherbee Real Estate, etc., 
Co., 117 N.Y.S. 276, 63 Misc. 649 [dism 
124 N.Y.S. 1118, 139 App.Div. 918]. 


Pa.—In re Packer's Hstate, 92 A. 
65, 246 Pa. 97; In re Manderson, 25 
Pa.Dist. 569; Howard’s Hst., 24 Pa. 
Dist. 155; Harrison’s Hst., 18 Pa.Dist. 
6045) Jack's Hst., 17 Pa.Dist. Moa: 
Snyder's Hst., 17 Pa: Dist.) 270: 


i ee v. Metcalf, 1 Head 


{a] Burden of proving no purpose 
exists rests on him who asserts it. 
In re Baughman’s Estate, 126 A. 58, 
PHO e IRIS GAB), 


[b] Payment of fund.—A _ testa- 
mentary trust directing payments 
from a certain fund terminates when 
the fund is disbursed. In re Gorges’ 
Ex’rs, 197 N.Y.S. 716, 120 Misc. 171; 


same title and section number, 
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er existence,?* or it becomes impossible of perform- 
ance,-* even though the testator has named a later 
Where the trust is dry 
or no longer active the beneficiary is entitled to have 
it set aside.2® A trust will not be continued merely 
for the purpose of continuing the compensation of 
Unless the period specified for its 


time for its termination.2° 


the trustee.?7 
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duration has elapsed, it will continue and will not 


be terminated until its purpose is fulfilled,?’ and it 
will likewise endure where no time is specified.29 A 
trust is not void because it has no express provision 
for its termination, so long as it does not offend 
against the statute as to suspending the power of 
Where the will is clear as to the tes- 
tator’s intent to create a trust, a court cannot termi- 
nate the trust on extrinsic evidence as to the testa- 


alienation.?° 


In re Jones’ Estate, 197 N.Y.S. 509, 


DTS, Mise: 51.9. 


23. Conn.—Neely v. Phelps, 29 A. 
128, 63° Conh.-251: 


D.C.—Hamilton v. Clarke, 14 D.C. 
428; Coltman v. Moore, 8 D.C. 197. 


Iowa.—Karolussen ,v. Christianson, 
174 N.W. 482, 187 Iowa 744. 

Ky.—Weakley v. Buckner, 16 S.W. 
130, 91 Ky. 457, 13 Ky-L. 37. 

Md.—Lee v. O’Donnell, 52 A. 979, 95 
Md. 538, 8 Prob.Rep.Ann. 43 


N.C.—Baker v. McAden, 24 S.E. 531, 
118 N.C. 740. 


Pa.—McMullin -v. McMullin, 8 


Watts 236;  Allen’s Hstate, 19 Pa. 
Dist.&Co. 43. 
24. Wilce v. Van Anden, 94 N.E. 


42, 248 Ill. 358, 140 Am.S.R. 212, 21 
Ann.Cas. 153. 


25. Mallory v. Mallory, 45 A. 164, 
72 Conn. 494; Wayman vy. Follansbee, 
98 N.E. 21, 253 Ill. 602. 


26. Reuling’s Ex’x v. Reuling, 126 
SW loly £37, Kovenbol. 


[a] Bhus, where a will directs 
that real estate be sold and the pro- 
ceeds held in trust for a certain per- 
son, the latter having died before 
Sale, her heirs may compel a convey- 
ance by the heirs of the testator of 
the legal title, a sale not being neces- 
sary. Nye v. Koehne, 47 A. 215, 22 
RAW 118; 


27. Slater v. Hurlbut, 15 N.E. 790, 
146 Mass. 308. 


28. Underwood v. Curtis, 28 N.E. 
585, 127 N.Y. 523; Fowler v. Inger- 
soll, '28 _N.E. 471,°127 N.Y. 472; Far- 
rar, v. McCue, 89 N.Y. 1389 [rev on 
other grounds 26 Hun 477]; Robbins 
Mosmichs (3 Nb L0ol ow) Ohio tec: 
In re Baughman’s Estate, 126 A. 58, 
281 Pa. 23; In re Buch’s Estate, 122 
Ar ll2so, cts. ba. 1853) Baner’s EKst., 
23 Pa.Dist. 65; Strickler’s Est., 15 
Pa.Dist. 855; Gardenhire v. Hinds, 1 
Head (Tenn.) 402. 


[a] For example, a devise in trust 
to a church of the income of the 
residue of the testator’s property 
could not be set aside so as to permit 
the church to elect to receive the 
principal of the trust absolutely, 
where there was no showing that the 
testator’s purpose in creating the 
trust had been fully accomplished. 
In re Baughman’s Estate, 126 A. 58, 
251 Pa. 23. 


—.{b] Protection of remainderman. 
—Where a will created a trust, with 
directions to pay a stipulated income 
annually to the grandson of the tes- 
tator and, after his death, to his issue 


[69 C. J.—51] 


until they attained the age of twenty- 
one years, and provided that, if the 
grandson died without issue, the trust 
should be distributed to others, a 
clause that, if the grandson attempted 
to assign his interest, the provisions 
in favor of him should cease and lapse 
as to him and the beneficiary interest 
in the fund should pass to such other 
persons as would take the same in 
case of his decease, the termination 
of the grandson’s interest by his as- 
Signment before he had any issue 
does not require the distribution of 
the corpus of the trust so as to cut 
out the issue of the grandson who 
may subsequently be born, but the 
trustee should accumulate the income 
until the birth of such issue or the 
death of the grandson. Lane vy. Gar- 
rison, 239 S.W. 813, 293 Mo. 530. 


29. Del.—Wilmington Trust Co. v. 
Houlehan, 131 A. 529, 15 Del.Ch. 84. 


D.C.—Kenneéedy v. Mangan, 51 App. 
D.C. 296; 278 F. 1009. 


Hawaii.—Kinney v. Robinson, 30 
Hawaii 246. 
N.Y.—Oliver v. Wells, 236 N.Y.S. 


595, 134 Misc. 893. [aff 243 N.Y.S. 328, 
229 App.Div. 356, aff 173 N.E. 676, 254 
N.Y. 451]. 


Ohio.—Schmid v. Schmid, 172 N.E. 
629, 35 Ohio App. 526. 


30. Holmes v. Walter, 95 N.W. 380, 
118 Wis. 409, 62 L.R.A. 986, 9 Prob. 
Rep.Ann. 561. 


31. Carpenter v. Carpenter’s Trus- 
tee, 84-S.W. 737, 119 Ky. 582, 27 Ky.L. 
206, 115 Am.S.R. 275, 68 L.R.A. 637, 
10 Prob.Rep.Ann. 82 (holding that, 
where a testator directed that the 
share of a named son should be paid 
to a trustee, ‘to be used for his [the 
son’s] benefit, but that it be not paid 
into his hands,” extrinsic evidence 
was not admissible to show that the 
reason for creating the trust was the 
son’s incapacity because of a disease 
then afflicting him, and that, because 
of his recovery, he was entitled to the 
possession and management of the 
estate, and overr Webster v. Bush, 39 
Siw: 411,°42 S.W. 1124, 19 Ky.L. 565 
[where it was held that, where an es- 
tate is devised absolutely, but the 
testator appoints a trustee for the 
devisee on the ground that she is in- 
competent mentally and physically to 
manage the estate, the chancellor 
may, on a Subsequent showing that 
the devisee has become competent, 
remove the trustee and turn the es- 
tate over to her]). 


32. Newcomb v. Masters, 122? N.E. 
85, 287 Ill. 26. 


[a] Rule applied.—There could be 
no forfeiture of a life tenant’s inter- 
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tor’s reasons for creating it and a showing that such 
reasons no longer exist.*? 


Conditions for forfeiture. 
takes rights in a trust for his benefit subject to con- 
ditions by which his rights may be forfeited, the 
conditions must happen before the forfeiture will 
be enforced and the trust terminated.*®? 


Where a_ beneficiary 


Partial invalidity of a limitation after a trust will 
not terminate the trust.®? 


[§ 1905] b. Effect of Certain Happenings 
Events—(1) Attainment of Majority or Certain 
Age by Beneficiary. Dependent on the provisions 
of the testamentary disposition, a trust may con- 
tinue until, and terminate on the attainment of a cer- 
tain age by, the beneficiary or beneficiaries,?+ or by 


or 


ost in lands devised in trust to him 
for life, and thereafter in remainder, 
without the happening of the con- 
tingency or events on which the will 
provided for forfeiture, aS nonpay- 
ment of taxes, failure to repair, etc, 
together with notice given in strict 
compliance with terms and provisions 
for declaring forfeiture of the life es- 
tate. Newcomb v. Masters, 122 N.E. 
85, 287 Ill. 26. 


33. Petition of Franklin Trust Co., 
180 N.Y. 293, 190 App.Div. 575. 


[a] Limitation to charities.— 
Where a will devised the residuary es- 
tate to a trust company in trust for 
the use of decedent’s husband during 
his life or until his*remarriage, and 
provided that upon his death or re- 
marriage the executor was to divide 
decedent’s estate equally among ten 
different religious and charitable so- 
cieties, and the husband was living at 
the date of the will and survived tes- 
tatrix, so that under Decedent Est. 
L. § 17, the disposition as to charities 
could be upheld only as to one half 
of the estate, a decree, on the execu- 
tor’s final accounting, refusing to turn 
over to the husband the personalty in 
that half of the estate, was proper, 
Petition of Franklin Trust Co., 180 
N.Y.S. 293, 190 App.Div. 575. 


34. Ala.—Walker’s Heirs v. Mur- 
phy, 34 Ala. 591. 

Ga.—Phillips v. Lowther, 
596, 111 Ga. (852; 
Ga. 231. 


Hawaii.—Brown  v. 
Hawaii 47. 


Ill.— Bennett v. Bennett, 66 I1l].App. 


36 S.E. 
Gray v. Obear, 54 


Brown, ital 


28 


Ind.—Langdon v. Ingram’s Guard- 
ian, 28 Ind. 360. 


Me.—Page v. Marston, 47 A. 529, 94 
Me. 342. 


Md.—Dawson v. Akers, 96 A. 806, 
127 Md. 585; Seabrook v. Grimes, 68 
A. 888, 107 Md. 410, 126 Am.S.R. 400, 
16 L.R.A.N.S. 483; Kuykendall v. 
Devecmon, 28 A. 412, 78 Md. 537; Du- 
ie v. Middleton, 19 A. 146, 72 Md. 


Mass.—Shea y. Maitland, 129 N.B. 
399, 237 Mass. 221; Stone v. Forbes, 
75 N.E. 141,.189 Mass. 163, 11 Prob. 
Rep.Ann. 178; Simonds v. Simonds, 
112 Mass. 157; Smithwick v. Jordan, 
15 Mass. 113. 


N.Y.—Provost v. Provost, 70 N.Y. 
141 [aff 7 Hun 81]; Roe vy. Vingut, 1 
N.Y.S. 914, 49 Hun 607, 21 Abb.N.Cas. 
404 [aff 22 N.E. 933, 117 N.Y. 204]; 
In re Von Bernuth’s Estate, 217 N. 
Y.S. 633, 127 Mise. 705; Kessler v. 
Friede, 60 N.Y.S. 891, 29 Misc. 187; 
Peirson v. Van Bergen, 52 N.Y.S. 890, 
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the youngest of a number of beneficiaries,?® although 
no disposition of. the remainder is made.*® However, 
a trust until the beneficiary reaches a certain age 
may terminate by his death before that> time.** 
Since the length of time for which a trust is intend- 
ed will be ascertained by a construction of the will,°*® 
even though the will provides for division at the 
majority of the youngest of the beneficiaries, the 
trust may be continued subsequent to that time where 
other provisions of the will show such to be the 
testator’s intention,?® and where the duration of a 
trust for minor beneficiaries is not expressly limit- 
ed to their coming of age, it will be so construed when 
such appears as the testator’s intention*® and it will 
terminate as to each beneficiary when his disability 
is removed, as when any come of age or any female 
A provision that property 


beneficiaries marry.*? 


23 Misc. 547. 


Pa.—Mackrell v. Walker, 33 A. 337, 
172 Pa. 154; Engel’s Est., 26 Pa.Dist. 
27; Williamson's Estate, 9 Pa.Co. 194; 
Felheimer v. Hecht, 6 Pa.Co. 368. 


Va.—Dobbins y. Pettigrew, 143 S.E. 
736, 150 Va. 375. 


Ont.—Re Bryant, 19 Ont.W.N. 39; 
Re Farrell, 15 Ont.W.N. 447. 


[a] For example (1) where in one 
paragraph of a wili a bequest was left 
to trustees in trust for the testator’s 
nieces, without specifically providing 
for payment of income or fixing the 
time for the termination of the trust, 
and another paragraph provided that 
the trustees shall be the guardiahs 
of his nieces ‘‘until such time as the 
principal of the bequest hereunder to 
them is paid, when they shall reach 
the age of twenty-one years,’’ it was 
held that the nieces are entitled to the 
income until they reach twenty-one, 
when the trust shall end and the 
principal be paid to them. In re 
Baechler’s Will, 202 N.Y.S. 485, 121 
Misc. 691 [aff 213 N.Y.S. 759, 215 App. 
Div. 797]. (2) A bequest of income 
to a mother and daughter, until the 
daughter should become twenty years 
old or die, terminated when the 
daughter attained such age during her 
mother’s lifetime. In re Corse’s 
Will, 217 N.W. 726, 195 Wis. 88. 


35. Ill._—Emery v. Emery, 156 N.E. 
364, 325 Ill. 212. 


Ky.—Curd v. Curd, 4 S.W. 226, 9 
Ky.L. 118. 


N.Y.—Boecher v. Smada Realty Co., 
150 N.Y.S. 268, 164 App.Div. 837, 13 
Mills Surr. 446; Rankine vy. Metzger, 
74 N.Y.S. 649, 69 App.Div. 264, 32 
N.Y, ©iv.Proe. 370. [aff 166, N.K. | 1115, 
IW4eN Y. b40]7 Roe v. Vingut, 1. NY. 
S. 914, 49 Hun 607, 21 Abb.N.Cas. 404 
faff 22 N.E.'933,/117 N.Y. 204]; In re 
Fellion’s Estate, 231 N.Y.S. 9, 132 
Mise. 805; Fogarty v. Stange, 129 
N.Y:S.' 610;.72 Mise. 225; Jessup ‘v. 
Witherbee Real Hstate & Improve- 
ment Co., 117 N.Y.S. 276, 63 Misc. 649. 


Pa.—In re Daly, 26 Pa.Dist. 299; 
Bowen’s Est., 15 Pa.Dist. 454. 


Tenn.—Mason v. Broyles, 38 S.W. 
92, 98 Tenn. 41. 


Va.—Otterback v. Bohrer, 12 S.E. 
1013, 87 Va. 548. 


[a] Youngest grandchild reaching 
twenty-one means the youngest liv- 
ing at the testator’s death and not 
one yet to be born, where the latter 
construction would make the trust 
void. Roe yv. Vingut, 1 N.Y.S. 914, 
49 Hun 607, 21 Abb.N.Cas. 404 [aff 
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the trust.*4 


22 N.H. 933, 117 N.Y. 204]; In re Fel- 
yore Estate, 231 N.Y.S. 9, 132 Misc. 


[b] Until payment of debts or ma- 
jority of children.—A will bequeathed 
the testatrix’ estate in trust for the 
benefit of a child and other children 
thereafter born, sharing equally, and 
provided that the trustees should be 
authorized to mortgage, sell, or lease 
the land and apply the rents to the 
payment of her debts, and mortgage 
the land so as to bind the children 
for such purposes if they deemed it 
expedient, and provided that the pur- 
poses of the trust should be discharg- 
ed when the testatrix’ debts had been 
paid or when testatrix’ children ar- 
rived at legal age. It was held that 
the testatrix intended that there 
should be no distribution among the 
beneficiaries until her debts were 
paid, and unless they were paid be- 
fore the youngest child became of 
age the estate should not be parti- 
tioned until it did become of age. 
Williamson y. Grider, 135 S.W. 361, 
97 Ark. 588. 


[ce] Support during minority.—A 
will whereby the testator left all his 


‘property to his executors, in trust to 


convert into money and to apply the 
income to the support of testator’s 
children in equal parts during their 
minorities, eacn child as it became 
of age to receive its equal share of 
the corpus of the estate, limited the 
application of income to the minori- 
ties of the respective children, and the 
authority of the trustees to collect 
the incomes to the same period so 
that, on the youngest child attaining 
full age, the power of the trustees 
terminated, under Real Prop. L. (Con- 
sol. L. [1909] ec 50) § 109, because 
there was no longer any reason for 
the continuance of a trust. Fogarty 
v. Stange, 129 N.Y.S. 610, 72 Misc. 225. 


36. Shea v. Maitland, 129 N.E. 399, 
237 Mass. 221. 


37. Stevenson v. Lesley, 70 N.Y. 
512 [mod on other grounds 9 Hun 637 
(mod on other grounds 49 How.Pr. 
229)]; Cooper v. Heatherton, 73 N.Y. 
S. 14, 65 App.Div. 561; In re Gross- 
man’s Will, 227 N.Y.S. 470, 131 Misc. 
526; In re Martinus, 121 N.Y.S. 106, 
65 Misc. 185, 7 Mills Surr. 315. 


Death of beneficiary as terminating 
trust generally see infra § 1910. 


38. See supra § 1904. 


39.. In re Gargiulo’s Will, 236 N. 
Y.S. 143, 1384 Misc. 182. 


40. McNeill v. St. 


Aubin, 
Civ.App.) 209 S.W. 781. 


(Tex. 


not be limited to his minority.*® 
ciary attains the specified age before the testator’s 
death, the corpus of the property should be distribut- 
ed at his death in the manner directed.*® 


[§ 1906] (2) Marriage of Beneficiary. Accord- 
ing to the provisions of the will the trust may be ter- 
minated by the marriage of. the beneficiary*’ or by 
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should be held in trust until “all” of the benefici- 
aries reach their majority may be interpreted to 
mean that the shares of each should be distributed as 
each individually comes of age where the context of 
the will shows that to be the testator’s intention.*? 
Where the only duty of the trustee is to hold the 
estate for minors, the trust will terminate whon they 
reach their majority,** and this is true even though 
the will fixes an older age for the termination of 
A trust for the life of a beneficiary will 


Where the benefi- 


41. McNeill v. St. Aubin, supra. 


Effect of marriage in general see 
Infants § 39. 


42. Davis Trust Co. v. Price, 88 S. 
BE. 111, 77 W.Va. 678. 


43. Phillips v.- Lowther, 
596, 111 Ga. 852. 


{a] Gift over on death before ma- 
jority.— Where a testator gave prop- 
erty in trust for the support and edu- 
cation of a minor son during his mi- 
nority, and provided that if he died 
before attaining majority the trust 
fund should be paid to an orphan 
asylum, it was plainly the intention 
of the testator that he should take 
the corpus of the trust fund when he 
became of age, although it was not 
expressly so provided. Hughes v. 
Stoutenburgh, 154 N.Y.S. 65, 168 App. 
Div. 512, 16 Mills Surr. 128. 


44. Curles v. Wade & Brimberry 
106 S.E. 1, 151 Ga. 142. : 


_[a] For example, where a will pro- 
vided that land devised to a son 
should be held in trust for him until 
the son became thirty years of age, 
the trust became executed on his ar- 
riving at the age of twenty-one years. 
Curles v. Wade & Brimberry, 106 S. 
Hi elol Gata 


45. Cook v. Williams, 81 So. 579, 
202 Ala. 6387. 


46. Martin v. McCune, 149 N.E. 
489, 318 Ill. 585; Matter of Pilsbury’s 
Will, 99 N.Y.S. 62, 113 App.Div. 893 
[aff 79 N.H. 1114, 186 N.Y. 545]° 


[a] For example, where a will pro- 
vided for a trust estate until a daugh- 
ter became eighteen years of age, and 
for sale and distribution of estate 
thereafter, but on the testator’s death 
the daughter in question was eighteen 
years of age, it was held that under 
terms of the will the time for distri- 
bution of the proceeds arising from 
sale of the property devised in trust 
had arrived, and it was the duty of 
the trustee to proceed to exercise the 
power vested in him within a reason- 
able time. Martin v. McCune, 149 N. 
E. 489, 318 Ill. 585. 


47. Conn.—Chapin v. Cooke, 46 A. 
282, 73 Conn. 72, 84 Am.S.R. 139. 


Ga.—Thornquist v. Oglethorpe 
Lodge No. 1, 78 S.E. 1086, 140 Ga. 297. 


Ky.—Goatley v. Crow, 66 S.W. 1029, 
23 Ky.L. 2237; Hughes vy. Rhodes, 37 
S.W. 489, 18 Ky.L. 595. 


Me.—Johnson v. Palmer, 107 A. 291, 
118 Me. 226. 


Miss.—Mayes vy. Mayes, 97 So. 548 
133 Miss. 213. : ora 


36 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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the marriage of one of several beneficiaries,** and 
when so terminated it is not revived: by the subse- 
quent death of the beneficiary’s spouse.4® A trust 
for so long as the beneficiary remains single, unmar- 
ried, or until marriage, terminates on the benefi- 
clary’s marriage®® or death.’ Under a will pro- 
viding that the trustee should pay over the corpus 
to the beneficiary in the event of the latter’s mar- 
riage, the terms showing that only the existence of 
the marriage state is meant, the trust fund is pay- 
able at the testator’s death where the beneficiary is 
married prior to that time.®? 


[§ 1907] (3) Termination of Beneficiary’s Mar- 
riage Relation. A trust imposed on a married wo- 
man’s estate on account of coverture terminates when 
the married relation is terminated,®? as where the 
husband dies®* or an absolute divorce is procured,?® 
and it is not revived if she marries again.®® It has 
been held, however, that a trust for the separate 
use of a married woman continues during her second 
marriage after the death of the first husband where 
an application to terminate the trust was not made 
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before the second marriage.*7 Where the reason 
for the existence of the trust ends by a divorce of the 
beneficiary, the trust may terminate although its du- 
ration is stated to be until the husband’s death,** or 
until the wife “shall lose her husband,’®® or become 
a widow,®® or survive her present husband;°! but 
in some instances the provision is more strictly con- 
strued and a divorce has been held not to terminate 
a trust where the will provides for termination if the 
beneficiary should become widowed through the 
death of her present husband,°? or where the provi- 
sion is that the beneficiary should outlive®* or sur- 
vive®* the other spouse. Where the trust is to ter- 
minate on the death of the beneficiary’s husband or 
on her divoree from him, the trust will terminate up- 
on the divoree®® even though the beneficiary later 
remarries,°® but ‘the trust will not terminate if the 
divoree is obtained fraudulently merely to terminate 
the trust.°7 A provision for termination upon the 
wife’s permanent and. legal separation is not satis- 
fied by a voluntary separation by the wife from her 
husband.®& <A trust for the sole and separate use 
of a woman so as to exclude any possible hus- 


N.Y.—Hooker v. Hooker, 58 N.Y.S. 
536, 41 App.Div. 235 [rev on other 
grounds 59 N.E. 769, 166 N.Y. 156]. 


Va.—Dobbins v. Pettigrew, 143 S. 
EB. 736, 150 Va. 375. 


[a] Termination of wife’s trustee- 
ship by remarriage.—Under a _ will 
making a devise in trust to the wife 
of the testator for the benefit of her- 
self and children, and providing that 
all her right, title, and interest should 
cease on her remarriage, it was held 
that the language was broad enough, 
not only to terminate the trust for 
her benefit on her remarriage, but to 
terminate her trusteeship as well. 
Dobbins v. Pettigrew, 143 S.E. 736, 
150 Va. 375. 


48. Beshore v. Lytle, 16 N.E. 499, 
114 Ind. 8; Major vy. Herndon, 78 Ky. 
123; Hiles v. Garrison, 62 A. 865, 70 
N.J.Eq. 605; In re Rose’s Will, 146 N. 
W. 916, 156 Wis. 570. 


fa] hus (1) where a _ testator 
provided that his property should be 
“put in a trust,” and declared that 
the income should be equally divided 
between his brother, sister, and wid- 
ow as long as the widow remained 
unmarried, and in case of her death 
or marriage her Share should go to 
the brother and sister, this created a 
trust to continue during the widow- 
hood or life of the widow, and on her 
death or remarriage the corpus of the 
estate passed to the testator’s next 
of kin as intestate property. Hiles v. 
Garrison, 62 A. 865, 70 N.J.Eq. 605. 
(2) 'Under a will devising property in 
trust to pay the income to the testa- 
trix’ daughter-in-law until the young- 
er of two grandchildren become of 
age, and upon that event to pay a part 
of the income to the grandchildren, 
and “in the event of the remarriage 
of my daughter-in-law to pay, assign, 
transfer, and set over to my said two 
grandchildren the entire fund and es- 
tate in the hands of the trustee,” it 
was held that the remarriage of the 
daughter-in-law terminated the trust 
and required the distribution of the 
trust fund: In re Rose’s Will, 146 N. 


W. 916, 156 Wis. 570. 
49. Thornquist v. Oglethorpe 
Lodge No. 1, 78 S.E. 1086, 140 Ga. 297. 


50. Hiles v. Garrison, 62 A. 865, 
‘70 N.J.Eq. 605; Matter of Verplanck, 
912i NY... 489, 16% NuY.Wkly. Digi 495 


{mod on other grounds 27 Hun 609, 15 
N.Y.Wkly.Dig. 463]; Dobbins v. Pet- 


tigrew, 143 S.E. 736, 150 Va. 375. 


[a] Support of unmarried chil- 
dren.—A trust for the education and 
support of the testator’s unmarried 
children terminates as to the respec- 
tive share of each upon his marriage. 
Autrey v. Stubenrauch, 133 S.W. 541, 
63 Tex.Civ.App. 247. 


51. Hiles v. Garrison, 62 A. 865, 
70 N.J.Eq. 605; Matter of Verplanck, 
91 N.Y. 489, 16 N.Y.Wkly.Dig. -495 


[mod on other grounds 27 Hun 609, 15 
N.Y.Wkly.Dig. 463]; Dobbins v. Pet- 
tigrew, 143 S.E. 786, 150 Va. 375. 


Death as terminating trust gener- 
ally see infra § 1910. 


Gifts during widowhood or until 
marriage as creating life estate see 
supra § 1615. 


52. Beer v. Squires, 129 A. 382, 102 
Conn. 508. 


53. Dorney’s Estate, 20 A. 645, 
136 Pa. 142, 20 Am.S.R. 909 (dictum); 
Steacy v. Rice, 27 Pa. 75, 67 Am.D. 
447; In re Ward’s Estate, 81 Pa.Su- 
per. 533. 


54. Carswell v. Lovett, 4 S.E. 866, 
80 Ga. 36; Williams’ Appeals, 83 Pa. 
B77; “Steacyuiv.-aRice, 27. Pa. 75,..67 
Am.D. 447; In re Ward’s Estate, 81 
Pa.Super. 533. 


55. In re Cornils’ Estate, 149 N. 
W. 65, 167 Iowa 196, L.R.A.1915E 762; 
Snorgrass v. Thomas, 150 S.W. 1056, 
166 Mo.App. 603; Rittenhouse v. 
Hicks, 10. Ohio Dec. (Reprint) 759, 
23 Cinc.L.Bul. 269. 


56. In re Ward’s Estate, 81 Pa.Su- 
per. 533. 

57. Burdick v. Goddard, 11 RI. 
16. 


Termination on request of hbenefi- 
ciaries generally see infra § 1911. 


58. In re Cornils’ Estate, 149 N.W. 
65, 167 Iowa 196, L.R.A.1915E 762. 


Fulfillment of purpose as terminat- 
ing trust generally see supra § 1904. 


59. Snorgrass v. Thomas, 150 S.W. 
106, 166 Mo.App. 603. 


60. Rittenhouse v. Hicks, 10 Ohio 


Dec. (Reprint) 759, 23 Cine.L.Bul. 
269. 
[a] For example, where property 


was left in trust for a married daugh- 
ter, the trust to end and the property 
to become hers absolutely if she be- 
comes a widow, the word ‘‘widow,”’ in 


view of the fact that the beneficiary’s 
husband has dissipated habits, was 
used to designate a husbandless con- 
dition and the trust terminates on 
the granting of a divorce. Ritten- 
house v. Hicks. 10 Ohio Dec. (Reprint) 
759, 23 Cine.L. Bul. 269. 


61. Cary v. Slead, 77 N.E. 234, 220 
Ill. 508, 513 (holding that the words if 
she survive her “present husband” 
may refer to surviving either the in- 
dividual or the marriage relation, and 
that the intent of the testator includ- 
ed the case of a divorce). 


62. In re Henry’s Estate, 114 A. 
117, 2018 Paste. 


63. Olson vy. Dinagan, 147 A. 897, 
84 N.H. 555. 


64. In re Rosecrantz’s Estate, 198 
N.W. 728, 183 Wis. 643, 35 A.L.R. 139. 


“Survive” 60 C.J. p 1188. 


65. Lee v. Minor, 263 F. 507 [den 
reh 260 F. 700, and cert den 40 S.Ct. 
485, 253 U.S. 488, 64 L.Hd. 1027]. 


fa] For example, under a will giv- 
ing property in trust for a daughter 
for life, and at her death, during 
coverture without issue, to collateral 
relatives, but providing that, if she 
became a widow or a single woman, 
the whole property should be dis- 
tributed to her, her divorce from her 
husband entitled her to the property. 
Lee v. Minor, 263 F. 507 [den reh 260 
F. 700, and cert den 40 S.Ct. 485, 253 
U.S. 488, 64 L.Ed. 1027]. 


66. Lee v. Minor, supra. 


67. In re Vetter’s Estate, 162 A. 
303, 308 Pa. 447; In re Vetter’s Hs- 
tate, 16 Pa.Dist.&Co. 270. 


{a] Tllustration.—Where one third 
of the testator’s estate was devised 
in trust, the income to be paid to his 
daughter for life with remainder to 
her children but if her husband died 
or “in case of her divorce from him” 
the principal to be paid to her abso- 
lutely, a divorce procured, by the 
daughter pursuant to an agreement 
with the husband that they would 
remarry after the daughter had re- 
ceived the principal of the trust fund 
did not terminate the trust, for what 
the testator intended was a divorce 
procured in the proper manner. Inre 
Pees Estate, 162 A. 303, 308 Pa. 


68. Coe v. 
Mass. 15. 


Hill, 86 N.E. 949, 201 


804 [69 C.J.] 


pand creates a trust for life and not for coverture 
where the apparent intention of the testator is to 
support the remainder after the trust,°® and this is 
true even though the beneficiary is neither married 


nor contemplates marriage.’ 


[§ 1908] (4) Solvency of Beneficiary. If the will 
‘so provides, the trust will terminate when the bene- 
ficiary is released from all his debts." 
continue until the beneficiary should become finan- 
cially solvent and able to pay all his just debts from 
sources other than the principal of the trust fund 
has been held to terminate upon the beneficiary’s dis- 
A gift of the income of a 
trust fund, conditioned to cease in ease any proceed- 
ing was instituted by creditors for the purpose of 
reaching such income, terminates upon the beginning 
of proceedings by a judgment creditor of the benefi- 
ciary to subject the income to the payment of his 


charge in bankruptcy.’? 


69. In re Harrison’s Estate, 75 A. 
PLoS Merle slo4e.lny Tre Dorney’s Es- 
tate, 20 A. 245, 136 Pa. 142, 20 Am.S.R. 
909. 


[a] Death of husband.—A trust 
for the separate use of a married 
woman for life with gift over on her 
death was held not to terminate on 
the death of her husband but to con- 
tinue until the death of the wife. In 
re Kellerman’s Mstate, 88 A. 865, 242 
Pa. 3 [aff 52 Pa.Super. 412]. 


[b] Marital trust not created.— 
Where a testator left his property in 
trust, the income to be paid to his 
daughters during life, free from all 
control of their husbands, with pow- 
er of disposal by will, no marital 
trust was created to be ended as to 
each daughter on the death of her 
then living husband. Robbins v. 
Smith, 73 N.E. 1051, 72 Ohio St. 1. 


70. In re Harrison’s Estate, 75 A. 
1039, 227 Pa. 134. 


71. In re Ames, 46 A. 47, 22 RI. 
54. 


[a] For example, where a will re- 
cited that a son was insolvent, and 
devised an estate in trust to pay the 
rents, profits, and income thereof to 
him for life, and on his death to con- 
vey the body of the estate to his is- 
sue in fee, free from the trust, and a 
eodicil provided that, if the son 
should be released from debt, the 
trust should terminate, and the trus- 
tee should convey to him his portion 
or estate, to be held and enjoyed by 
him free from all control and trust 
whatsoever, the son, on release of in- 
debtedness, took an absolute estate in 
fee. In re Ames, 46 A. 47, 22 RI. 54. 


72. In re Farmers’ Loan & Trust 
Won niet N.S. 1099565 Mise, 4185 7 
Mills Surr. 334. See Hull v. Palmer, 
140 Neyv:S. 811, 155, App.Div. 636. [aff 
LOW INGE 655,.223 N.Y. 315. (att 38s: 
Ct. 108,-245 U.S. 312, 62 L.Ed. 312)] 
(stating, in a suit brought by the 
trustee in bankruptcy, that the condi- 
tion is not complied with by the bene- 
ficiary being adjudicated a bankrupt 
but is complied with where his debts 
are extinguished by his discharge). 


73. In re Luscombe’s Will, 85 N.W. 
341, 109 Wis. 186, 6 Prob.Rep.Ann, 
419, 

74. Death of trustee with discre- 


tionary power to end trust see infra 
§ 1912. 


75. 
76. 


See Trusts §§ 376-382. 
See Trusts § 339. 
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‘judgment, regardless of the fact that the object of 
the proceedings was impossible of accomplishment.** — 


[§ 1909] (5) Death of Trustee.74 
fact that equity may appoint new trustees,’> and 


In view of the 


that equity will not permit a trust to fail for want 


A trust to 


77. Ala.—Tilley v. Letcher, 82 So. 
52%, 203 BAlas 217. 


Iowa.—Shillinglaw v. Peterson, 167 
N.W. 709, 184 Iowa 276. 


Ky.—Curd v. Curd, 4 S.W. 226, 9 
Keys: 


Miss.—Cady vy. Lincoln, 57 So. 213, 
100 Miss. 765. 


Mont.—Philbrick v. American Bank 
& Trust Co., 193, P.-59, 58 Mont. 376. 


N.Y.—Button v. Hemmens, 86 N.Y. 
S. 829, 92 App.Div. 40. 


Pa.—Batterson’s Estate, 18 Pa.Dist. 
&Co. 52. 


Ont.—Re Cotter, 34 Ont.L. 24. 


78. Clayton y. Mallory, 125 S.W. 
262, 1386 Ky. 830. 


[a] Tllustration.—A. testator pro- 
vided in his will that his wife hold 
his property in trust for the benefit 
of their children, and to use it so long 
as she remained unmarried, but that 
it was not his intention to authorize 
the chancellor to transfer this power 
to another trustee, but on her failing 
to act as trustee, or removal by the 
chancellor, the trust estate should 
then end, and a legal distribution of 
the estate be made under instructions 
in the will and the law of descent. 
The wife died a few weeks after the 
husband, without having qualified as 
trustee under the will. It was held 
that, on her death, the trust estate 
ended, and the legal distribution of 
the property took place according to 
the laws of descent to the testator’s 
children, who took the property in fee 
simple, so that any limitation over 
provided in the will became an im- 
possibility. Clayton v. Mallory, 125 
S.W. 262, 1386 Ky. 830. 


79. Ind.—Hadley v. Hadley, 46 N. 
FE. 823, 147 Ind. 423. 


Mo.—Richardson y. Richardson, 49 
Mo. 29. 


N.Y.—Benedict v. Dunning, 97 N. 
Yoo. 29s. ol KORA DDS OLVaeoOose MLE me 
Gorges) Ex’ rsp oie iNow.on ecko, eheu 
Mise. 171; In re Jones’ Hstate, 197 
N.Y.S: 509) 1L9 Wises 519% 


N.C.—Baker v. McAden, 24'S.E. 531, 
118 N.C. 740. 


Ohio.—Rea vy. Griffin, 21 Ohio N.P. 
N.S. 129. 


Wash.—In re Chellew’s Hstate, 221 
Pr Syeda (. Washes oo. 


Ont.—Re Goulet, 10 Ont.L. 197, 6 
Ont.W.R. 161. 


[a] 


Discretion in disbursement of 130, 91 Ky. 457, 13 Keys Leos 


of a trustee,?® a testamentary trust will not generally 
terminate on the death of the trustee;*7 but it will 
terminate on his death if the will prohibits the ap- 
pointment of another trustee’® or if the execution of 
.the trust is dependent on personally discretionary 
powers in the named trustee.*°® 
appoint his successor is confided in the trustee by the 
terms of the will, and he fails to exercise that pow- 
er, the trust will terminate on his death.*®° 


[§ 1910] (6) Death of Beneficiary. According to 
the terms of the testamentary disposition, the trust 
will continue until,*? and terminate on,°? the death 


Where a power to 


funds.—(1) A trust created by a will 
directing payments in such amounts 
as the trustee deemed advisable, 
terminates on the death of the trustee. 
In re: Gorges’ EXx’rs, 197 N.Y.Sj 716; 
120 Mise. 171. (2) Where a testamen- 
tary trustee received three trust 
funds for the benefit of three minor 
children, to disburse each of these 
funds in any manner which to her 
seems for the best interests of the 
children, each trust ends on the death 
of the trustee. In re Jones’ Estate, 
197 N.Y.S. 509, 119 Misc. 519. 


80. Brock v. Conkwright, 200 S.W. 
962, 179 Ky. 555; Asociacion de Seno- 
ae ete. v. Martinez, 2 Porto Rico Fed. 


81. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.Rep.Ann. 643; Watts 
v. Boothe, 96 S.E. 863, 148. Ga. 376; 
Wadley v. Le Cato, 77 S.E. 47,139 Gai 
177; O’Hare v. Johnston, 113 N.E. 127, 
273 Ill. 458 [rev on other grounds 194 
Ill.App. 153]; Mayes v. Mayes, 97 
So. 548, 1388 Miss. 213. 


[a] _ Trust until son reformed mode 
of living.—Where a testatrix’ will 
created a sSpendthrift trust for her 
son, appointing her husband trustee, 
with provision that the husband 
might terminate the trust if the son. 
reformed his mode of living, but the 
son did not fully reform his life, and 
the trust was never terminated dur- 
ing the husband’s lifetime, and the 
son never claimed or attempted to 
have the trust terminated during his 
father’s lifetime, or afterwards, the 
trust continued until the son’s death. 
Newport Trust Co. v. Chappell, 101 
A. 323, 40 R.I. 383. 


82. U.S.—yYoung v. Bradley; 
U.S. 782, 25 L.Ed. 1044. 


Ala.—Griffin v. Pringle, 56 Ala. 486. 


Conn.—Sterling v. Ives, 62 A. 948, 
78 Conn. 498; Beardsley yv. Bridge- 
port Protestant Orphan Asylum, 57 
A. 165, 76 Conn. 560; Thomas v. Cas- 
tle, 56 A. 854, 76 Conn. 447; Mallory 
v. Mallory, 45 A. 164, 72 Conn. 494. 


D.C.—Bradley v. Young, 9 D.C. 229 
[aff 101 U.S. 782, 25 L.Ed. 1044]. 


Ga.—Augusta v. Richmond Acad- 


101 


emy, 1 S.E. 214, 77 Ga. 517; Jordan 
v. Thornton, 7 Ga. 517. 
Ill.—King yv. King, 48 N.B. 582) 


rive Ill. 273; Kirkland v. Cox, 94 Ill. 


Ind.—Hancock v. Maynard, 126 N. 
451, 72 Ind.App. 661. 


Ky.—Weakley v. Buckner, 16 S.W. 
Louis- 


BE. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the beneficiary, or it will continue until,®* and ter- | minate on,®* the death of the survivor of several 


ville Trust Co. v. Todd, 22 S.W. 438, 
15 Ky... 90: 


Me.—Morse v. Morrell, 19 A. 97, 82 
aoe 80; Butterfield v. Haskins; 33 Me. 


Md.—Lee v. O’Donnell, 52 A. 979, 
95 Md. 538, 8 Prob.Rep.Ann. 43; Hoop- 
er v. Smith, 41 A. 1095, 88 Md. 577; 
Henderson vy. Henderson, 1 A. 72, 64 


Md. 185; Goldsborough v. Martin, 41 
Md. 488; Taylor v. Watson, 35 Md. 
519; Conner v. Ogle, 4 Md.Ch. 425. 


Mass.—Williams vy. Thacher, 71 N. 
E. 567, 186 Mass. 293; Heard v. Trull, 
54 N.E. 875, 175 Mass. 239; Lloyd v. 
Ibloyds 53° N. Hi 148) 9173" Mass. 99; 
Dorr iv; -Johnson, 49. -N.H. 919,170 
Mass. 540; Perkins v. Stearns, 39 N. 
E. 1016, 163 Mass. 247; Hyde v. Was- 
on, 131 Mass. 450; Weston v. Weston, 
Richardson y. Halli, 
124 Mass. 228; Otis v. Coffin, 7 Gray 
511; Bunting v. Tucker, 2 Gray 319. 


Mo.—Price v. Boyle, 229 S.W. 206, 
287 Mo. 257. 


N.J.—Hiles v. Garrison, 62 A. 865, 
70 N.J.Eq. 605. 


N.Y.—Duclos v. Benner, 32 N.E. 
1002, 136 N.Y. 560; Watkins v. Reyn- 
olds, 25 N.E. 322, 123 N.Y. 211; Pro- 
vost v.. Provost, 70 NeY 7441 Slafie7 
Hun 81]; Bruner v. Meigs, 64 N.Y. 
506 [Laff 6 Hun 203]; In re Hoffman’s 
Will, 124 N.Y.S. 1089, 140 App:Div. 
121 [aff 121 N.Y.S. 100, 65 Misc. 126, 
7 Mills Surr. 306, and mod on other 
grounds 94 N.E. 990, 201 N.Y. 247]; 
Hooker v. Hooker, 58 N.Y.S. 536, 41 
App.Div. 235 [rev on other grounds 
59 N.E. 769, 166 N.Y. 156]; Shephard 
v. Gassner, 41 Hun 326 [aff 24 N.E. 
1097, 120 N.Y. 645]; In re Woodcock’s 
Bstate, 245 N.Y.S. 642, 138 Misc. 371; 
In re Gorges’ Ex’rs, 197 N.Y.S. 716, 
120 Misc. 171; In re Jones’ Hstate, 197 


INE YS 815095, (LE Mises ako? In » re 
Finck’s Estate, 170 N.Y.S. 510, 103 
Mise. 526; Eysaman v. Nelson, 140 


N.Y.S. 183, 79 Mise. 304, 10 Mills Surr. 
294 [aff 150 N.Y.S. 1085, 165 App.Div. 
950]; McCartee v. Orphan Asylum 
Soc., 9 Cow. 437, 18 Am.D. 516. 


Ohio.—Ricket v. Peck, 27 Ohio C.A. 
101; Lindsay v. Zanoni, 6 Ohio Cir.Ct. 
474, 3 Ohio Cir.Dec. 544. 


Pa.—In re Troutman’s Estate, 113 
A. 405, 270 Pa. 310; In re Sheaff’s Es- 
tate; 80 A. 361,231 Pa. 251; Forcey’s 
Appeal, 106 Pa. 508; Edmund’s Ap- 
peal, 68 Pa. 24; Fitzpatrick’s Appeal, 
49 Pa. 241; Cassey v. Smith, 38 Pa. 
225; McMullin v. McMullin, 8 Watts 
236; Seip’s “Estate, 1° Pa. Dist. 26; 
Bell’s Bstate, 39 WLeg.Int. 430, 15 
Phila. 589. 


R.I.—Hopkins y. Curtis, 109 A. 82, 
RI. 552. 


Tenn.—Belote v. White, 
703. 


[a] For example (1) under a will 
creating a trust to manage an estate 
and apply the net income to the use of 
the wife during her natural life, and 
on her death to deliver the property 
to the children or the issue of any de- 
ceased child, and authorizing sale in 
the discretion of the trustees, the 
trust ceased and the remainder vest- 
ed immediately on the wife’s death. 
In re Finck’s Hstate, 170 N.Y.S. 510, 
103 Misc. 526. (2) Where a will cre- 
ated a trust for five years, chiefly 
composed of stock in an insurance 
company controlled by the testator, 
and ordered part of the estate to be 
retained by trustees, properly invest- 
ed, and the income to be paid to the 
widow, and such part was devised to 
a son on her death, the will was held 
to contemplate retention of the stock 
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by trustees until after the death of 
the widow, when her interest was to 
become absolute in son. In re Pad- 
deckip Estate, 203 N.W. 347, 186 Wis. 
544. 


[b] Distribution of proceeds.—A 
will directing a certain part of the 
testatrix’ estate to be held in trust to 
pay over net profits to her brother 
and at his death to distribute the 
proceeds of the trust fund to his chil- 
dren who may be living at the time 
of his death, was held to require dis- 
tribution of corpus of trust estate on 
the brother’s death, and not merely 
continued payment of income, espe- 
cially where other parts of the es- 
tate were given to the sisters and 
brother-in-law of the testatrix ab- 
solutely. Mangum y. Durham Loan 
Part Con 42S SB (ileal Ob IN. C. 
469. 


[ec] Minority of remainderman.— 
Where property is devised to trustees 
to pay the income to the testator’s 
daughter for life, and on her death to 
her children, the fact that one of the 
children is a minor at the time of the 
daughter’s death does not continue 
the trust until the child becomes of 
age. Felgner v. Hooper, 30 A. 911, 80 
Md. 262. 


83. Conn.—Ackerman v. Union & 
New Haven Trust Co., 96 A. 149, 99 
Conn. 63. 


Ind.—McCoy v. Houck, 99 N.E. 97, 
180 Ind. 634. 


Kan.—Grossenbacher v. Spring, 195 
P. 884, 108 Kan. 397. 


Md.—Cowman v. Classen, 144 A. 367, 
156 Md. 428; Maryland Casualty Co. 
v. Safe Deposit & Trust Co. of Balti- 
more, 80 A. 903, 115 Md. 339, Ann.Cas. 
19LZ'A 1279; 


Mass.—Clarke y. Rathbone, 109 N. 
E. 651, 221 Mass. 574. 


N.Y.—In re Abbey, 164 N.Y.S. 934, 
98 Misc. 506. 


Pa.—Gibbons vy. Gibbons, 83 A. 621, 
235 Pa. 24. 


Tenn.—Hager v. McCoy, 
709, 143 Tenn. 693. 


[a] For example (1) where a tes- 
tatrix devised certain real estate in 
trust, the net income to be paid in 
equal parts to her four sons, with the 
provision that the trust shall con- 
tinue until all of the sons shall be 
deceased, and further provided that 
if any son should die ‘‘during the con- 
tinuance of this trust,’ his share of 
the remaining income should be paid 
his children “during the continuance 
of this trust,” it was held that the be- 
quest of income to the children of a 
deceased son was to continue until 
stopped by the termination of the 
trust. Routt v. Newman, 159 Ill.App. 
456. (2) Under a devise to two grand- 
children, subject to a trust to take, 
hold, and manage the estate so de- 
vised until certain contingencies, in 
the meantime using the profits there- 
of for their education and support and 
providing that if either died before 
children born his or hey share of the 
estate should go to the other, and that 
if they both, died without children 
born their share of the estate should 
be distributed to the other beneficia- 
ries, the trust in the whole continued 
to the death of the survivor. McCoy 
v. Houck, 99 N.E. 97, 180 Ind. 634. 
(3) Where a will gave property to the 
testator’s son and daughter during 
their respective lives, in common and 
undivided, to be held under the sole 
control of the executor, in trust, and 
on the death of one the survivor to 
have the whole for life, it was held 


228 S.W. 


that the trust was to continue during 
the life of the survivor of the chil- 


dren. Morse y. Morrell, 19 A. 97, 82 
Me. 80. 
{b] Division after death of last 


survivor.—A will directed that the 
property should be held in trust for 
the use of the testator’s grandchildren 
or the survivor of them during their 
natural lifetime, but only the net in- 
come should be paid to them in equal 
shares, such income to accumulate in 
the hands of the trustee until each 
of the grandchildren became of age, 
when its respective share was to be 
paid to it, and thereafter to be paid 
annually, and at the death of the last 
survivor the entire estate should be 
equally divided between the heirs of 
the grandchildren, being issues of 
their bodies. It was held to create 
an active trust not fully executed 
when the testator’s grandchildren at- 
tained their majority, and which 
could not be fully executed until the 
death of the last surviving grand- 
child. Grossenbacher vy. Spring, 195 
P. 884, 108 Kan. 397. 


Mae Conn.—White v. Fisk, 22 Conn. 
Me.—North v. Harris, 
126 Me. 371. 

Md.—Abell y. Abell, 23 A. 71, 25 Ay 


389, 75 Md. 44; Cowman y. Colquhoun, 
60 Md. 127. 


Mass.—Abbott v. Williams, 167 N.E. 
357, 268 Mass. 275; Boynton v. Boyn- 


138 A. 564, 


ton, 165 N.E. 489, 266 Mass. 454; 
Claflin v. Dewey, 58 N.E. 581, ' 177 
Mass. 166; Seaver v. Griffing, 57 N.E. 
220, 176 Mass. 59; Boston Safe-De- 
posit, etc., Co. v. Wall, 54 N.E. 509, 
174 Mass. 163; Shattuck v. Balcom, 


49 N.E. 87, 170 Mass’. 245, 3 Prob.Rep. 
Ann. 443; Hood v. Boardman, 19 N.E. 
379, 148 Mass. 330; Dow v. Doyle, 103 
Mass. 489; Loring vy. Coolidge, 99 
Mass. 191. 


N.Y.—Shuler vy. Shuler, 118 N.Y.S. 
629, 63 Mise. 604 [rev on other 
eae IZIANoYeSs 869) 1387 App apive 


Ohio.—Miles’ Lessee vy. Fisher, 10 
Ohio 1, 36 Am.D. 61. 


Pa.—In re Shallcross’ Estate, 49 -A. 
936, 200 Pa. 122; In re Lafferty’s Es- 
tate, 17 Pa.Dist.&Co. 40; Derbyshire’s 
Hst., 22 Pa.Dist. 153; Wallwork’s Est., 
18 Pa.Dist. 481; Dillin’s Hst., 17 Pa. 
Dist. 918; Reed’s Estate, 10 Pa.Dist. 
162; McCauley’s Est., 18 Pa.Co. 564. 


R.I.—Langworthy v. Clarke, 167 A: 
127, 53 R.I. 418; Carney y. Byron, 36 
ANS; }19)-R. 2 83? 


ta] Rule applied.—(1) Where the 
will creating a trust for the testator’s 
sons provided that if any one of the 
sons died leaving a widow needing 
support she should be paid the son’s 
share during her widowhood, and 
further provided that at the decease 
of the last surviving son the trust 
should end and the property go abso- 
lutely to certain beneficiaries, it was 
held that the trust terminated at the 
death of the last surviving son and 
the widows of the respective sons 
were no longer entitled to anything 
under the trust. North y. Harris, 138 
A. 564, 126 Me. 871. (2) A trust cre- 
ated by a will devising land to the 
trustee, with instructions to dis- 
tribute the net income annually to 
named beneficiaries, the interest o? 
each to pass on his death to the sur- 
vivors, with power in. the trustee to 
sell the land discharged of the trust 
when all the owners agreed, continues 
until the death of the last survivor, 
unless terminated by sale of the prop- 
erty during the lifetime of some of 


‘ 
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beneficiaries; or the trust may terminate as to the 
share of each beneficiary on his death,*® or the share 
of each beneficiary may become, at his death, part 


of the trust estate of the survivors. 


several beneficiaries and “at their death” then over 
may mean at the death of the survivor,*’ but where 
the provisions of the will are such as to show the 
property is to pass separately to the remaindermen 
the words “at their death” mean “at their respec- 
Although a will provides for a ter- 
mination of the trust at the death of the beneficiary 


tive deaths.”8§ 


the beneficiaries. Cary v. Talbot, 115 
A. 166, 120 Me. 427. (3) Where a 
testator created an active trust, the 
income from which was payable to 
his heirs, and, after decease of chil- 
dren, the property was to be divided 
among his grandchildren equally, the 
whole fund was to be divided as of 
the date of the death of the last sur- 
vivinge child. -Richardson v. Warfield, 
148 N.E. 141, 252 Mass. 518. 


[b] Trust during joint lives and 


“to survivors and survivor of them” 
terminates on the death of the last 
survivor. Abbott v. Williams, 167 N. 
I. 357, 268 Mass. 275. 


85. Conn.—Tarrant v. Backus, 28 
A. 46, 63 Conn. 277; Hutchinson’s Ap- 
peal, 34 Conn. 300. 


Tll.—O’Hare v. Johnston, 113 N.E. 
127, 273 Ill. 458 {rev on construction 
of will 194 IllApp. 153]; Routt v. 
Newman, 97 N.E. 208, 253 Ill. 185. 


Md.—Jenifer v. Trustees of Rie- 
man’s Estate, 153 A. 68, 160 Md. 368, 
153 A. 415, 160 Md. 368. 


Mass.—Walton vy. Draper, 
884, 206 Mass. 20. 


N.Y.—Matter of Martinus, 121 N. 
Y.S. 106, 65 Misc. 135, 7 Mills Surr. 


91 N.E. 


u 
315; Matter of Herman, 62 N.Y.S. 
1008, 80 Misc. 25. 


Pa.—In re Milliken’s Estate, 76 A. 
749, 227 Pa. 597; -Riegel’s Est., 22 Pa. 
Dist. 317. 


R.I.—Smith vy. Hall, 37 A. 698, 20 
RE 170. 5 


S.c.—Cruger v. Heyward, 2 S.C.Eq. 
94. 


Wash.—Denton vy. Schneider, 142 P. 
9, 80 Wash. 506. 


[a] rust for specified persons 
during their respective lives.—If a 
trust is for specified persons during 
their respective lives, with remainder 
over, the remainder takes effect, as 
to the share of each of the life tak- 
ers, upon the death of each. Tarrant 
v. Backus, 28 A. 46, 63 Conn. 277. 


[b] Division “when” payments 
cease.—A will providing for distribu- 
tion ‘when’? payments to several per- 
sons under a trust provision should 
cease because of their death was held 
to require division “as” the payments 
severally ceased. In re Gallien, 160 
Weds 8/8247 ING.) 19: 


{[c] “During his or her life.”— 
Where the testator’s property was 
devised to his four children in trust 
for their use for life, and, after the 
death of each, his or her quarter 
share given to his or her issue, it was 


- held that the words ‘‘during his or her 


life’ related to the duration of the 
trust, which, as to each quarter part, 


was limited to the life of the respec- 
tive beneficiary. Livermore v. Liver- 
more, 121 N.B. 27, 231 Mass. 293. 


{d] Intention of testator con- 
strue@.—Where the will created a 
trust fer the testator’s two daughters 
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and provided that upon the decease 
of either one half of the trust estate 
should descend to deceased’s issue, it 
was held that the testator intended 
the estate to be held in trust until a 
division was made necessary by death 
of one of two daughters, when the 
trustees should divide it into two por- 
tions and pay over one to the issue of 
the dead daughter, retaining the other 
in trust until the death of the sur- 
vivor. In re Frost’s Estate, 159 N.Y. 
S. 618, 96 Mise. 122. 


86. Morse v. Morrell, 19 A. 97, 82 
Me. 80; Gardiner v. Pelton, 157 N.E. 
707, 260 Mass. 577; Boston Safe De- 
posit & Trust Co. v. Blackwell, 157 N. 
E. 361, 260 Mass. 285; Wheaton v. 
Batcheller, 97 N.E. 924, 211 Mass. 223; 
In re Von Bernuth’s Estate, 217 N.Y.S. 
633, 127 Mise. 705; In re Benner, 161 
aS aa 461, 96 Misc. 394, 17 Mills Surr. 


[a] Will construed.—Under a will 
providing that on the failure of the 
direct line the “whole of said trust 


estate shall go, and I' hereby give, 
devise and bequeath the same RaAKS 
to my brothers and sisters,” it was 


held that the court did not err in im- 
mediately dividing the share of one 
beneficiary among the other beneficia- 
ries on the death of such beneficiary 
without issue. Field v. Field, 130 N. 
BE. 748, 297 Ill., 379. 


87. Loring v. Coolidge, 99 Mass. 
191. 
88. Gardiner v. Savage, 65 N.E. 


851, 182 Mass. 521. 


89. Anthony v. Camden Safe De- 
posit & Trust Co., 149 A. 822, 106 N. 
J.Eq. 41, 42. 


“Although the language of the will 
refers to the death of the particular 
tenant as the time for distribution to 
the remaindermen, it is an established 
rule of construction of testamentary 
provisions of that nature that a tes- 
tator will be presumed to have in- 
tended to give the property in remain- 
der from and after the termination of 
the preceding estate, in the absence 
of some controlling equity or an ex- 
press or clearly implied provision in 
the will to the contrary; and accord- 
ingly the provisions for distribution 
at the death of the life tenant, stand- 
ing alone, will be understood to relate 
to the termination of the precedent 
estate and accelerate distribution to 
remaindermen whose estates in re- 
mainder are _ vested.” Anthony  v. 
Camden Safe Deposit & Trust Co., su- 
pra. 


Acceleration of remainders general- 
ly see Estates § 994. 
jones by. beneficiary see infra § 


90. Abbott v. Williams, 167 N.E. 
357, 268 Mass. 275. 


91. U.S.—Young v. Bradley, 101 U. 
S. 782, 25 L.Ed. 1044. 


Conn.—Sterling v. Ives, 62 A. 948, 
78 Conn. 498; Mallory v. Mallory, 45 
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it may be terminated sooner by any event which re- 
moves the beneficiary’s estate.8® Where the will 
provides for the termination of the trust at the death 
of the last annuitant therein, the trust cannot be 
terminated as to part of the estate before the time 
specified although the fund exceeds the amount nec-_ 
essary for the remaining annuitants.®° 
the will does not provide for termination upon the 
death of the beneficiary or beneficiaries, it will so 
terminate if, by such death or deaths, the reason 
for its existence is extinguished,®t as where the 


Even though 


A. 164, 72 Conn. 494. 
D.C.—Coltman vy. Moore, 8 D.C. 197. 


Iowa.—Karolussen vy. Christianson, 
174 N.W. 482, 187 Iowa 744. 


ky.—Fidelity & Columbia Trust Co. 
v. Tiffany, 260 S.W. 357, 202 Ky. 618; 
Weakley v. Buckner, 16 S.W. 130, 91 
Ky FEC; hd Kye. eo ie 


Me.—Holcomb v. Palmer, 75 A. 324, 
106 Me. 17. 


Md.—Lee v. O’Donnell, 52 A. 979, 
95 Md. 538, 8 Prob.Rep.Ann. 43. 


Mass.—Bowditch y. Andrew, 8 Al- 
len 339. 


N.Y.—Whitman v. Terry, 187 N.Y.S. 
424, 196 App.Div. 282. 


N.C.—Baker v. McAden, 24 S.E. 531, 
118 N-C.: 740. 


Pa.—MeMullin vy. 
Watts 236. 


R.I—Butler y. Butler, 101 A. 115, 
40 R.I. 425. 


Tenn.—Smith v. Metcalf, 1 Head 64. 


Can.—In re Rispin, 46 Can.S.C. 649, 
25 Ont.L. 633, 2 Ont.W.N. 1122, 3 Ont. 
ee 19 Ont.W.R. 269, 21 Ont. W. 


[a] Thus (1) where a bequest toa 
grandson was to be held in trust for 
him for fifteen years after the death 
of the testator’s wife, after which 
he was to take legal title, since the 
trust was for his sole benefit, the es- 
tate was held to pass to his personal 
representatives, on his death, free 
from the trust. Mallory v. Mallory, 
45 A. 164, 72 Conn. 494. (2) Where a 
testator, subject to a life estate in his 
widow, devised all his property re- 
maining after her death to a trustee 
for a grandchild and adopted daugh- 
ter, if she survived the widow, or, if: 
she predeceased the widow leaving is- 
sue living at the widow’s death, then 
for the benefit of such issue, but, if 
the widow survived both the grand- 
child and her issue, then to certain 
charities, the trust ceased on the 
death of the grandchild without issue 
before the widow. Karolussen v. 
Christianson, 174 N.W. 482, 187 Iowa 
744. (3) Where money was bequeath- 
ed to a trustee, who was to pay the 
income to the wife of the testator’s 
son, neither principal nor interest to 
be liable for his debts, with a provi- 
sion that if the son should for five 
years live a temperate and sober life, 
then the principal should be paid to 
him as his own property, provided he 
should have no debts to the payment 
of which he could be subjected, and 
the son never reformed, the trust 
terminated on his death. Weakley v. 
Buckner, 16 S.W. 130, 91 Ky. 457, 13 
Ky.L. 37. (4) Where a will gave the 
remainder of the testatrix’ property to 
such of her children as might outlive 
her, share and share alike, but pro- 
vided that the portion which would 
fall to one of her sons should be held 
in trust for him by another son “to 
be used for his comfort and necessi- 


MeMullin, 8 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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trust is for the support, maintenance, or comfort of 
the beneficiary... Where the death of one bene- 
ficiary causes the trust to be inactive as to the oth- 
ers, it may be terminated upon the petition of the 
parties in interest,®? notwithstanding the trust in 
terms is active.°4 The whole trust may terminate 
on the death of one of several beneficiaries,®® but 
where the reason for the trust is not extinguished 
by such death, the trust continues in existence.?® 
The death of a beneficiary does not terminate a trust 
if there is a possibility of future beneficiaries to 
keep it alive.®? 


Particular provisions. A trust for the family of 
a beneficiary has been held to cease at the death of 
the beneficiary where the testator’s intention is con- 
strued to be that the family should be that of which 
the beneficiary remains a head,®® and likewise a 
trust to pay income to a beneficiary for the support 
of himself and family has been held to terminate 
on the beneficiary’s death where the will is con- 
strued as vesting no estate in the family and the ex- 
pression used is merely explanatory of the testa- 
tor’s object in making the gift.2® A provision that 
upon the death of any beneficiary the property shall 
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be divided does not indicate that in that event the 
trust shall terminate,! for the property may be di- 
vided subject to the trust.2 A trust under which the 
beneficiary for life has a power to dispose of the 
remainder by will does not terminate at the death 
of the beneficiary but it continues until the remain- 
der is disposed of as directed by the beneficiary’s 
will. Where a trust is to terminate after the death 
of two beneficiaries and one elects not to take un- 
der the will, the trust is accelerated and terminates 
at the death of the one who accepts the trust. A 
trust to hold the property until after the death of 
the life tenant and then to convey the property to 
designated remaindermen does not terminate until 
after the conveyance.° Where a trust is created for 
the life of a beneficiary and for not less than a spec- 
ified time, the death of the beneficiary within that 
period has been held not to terminate the trust,® but 
where a trust is created for a specified period or as 
long as the beneficiary lives, the trust will terminate 
on the death of the beneficiary although at less than 
the specified period,’ and under no circumstances 
will it continue for longer than the life of the bene- 


ties according to the discretion of said 
son,’ the trust in the son’s share 
terminated at the death of the cestui 
que trust. Holcomb v. Palmer, 75 A. 
324, 106 Me. 17. (5) Where a testa- 
tor gave to his two sons and the sur- 
vivor certain shares of stock in trust 
for the sole use and benefit of his 
grandchild, naming her, during the 
lives of the sons, the income to be 
paid over to the grandchild during 
their lives, and on the death of the 
sons the trust to cease and the prin- 
cipal to be assigned or paid over to 
the grandchild or her heirs and per- 
sonal representatives, etc., although 
the maximum term of such trust was 
the life of testator’s two sons, the 
death of the grandchild prior to the 
death of the two sons terminated the 
trust, there being no immediate vest- 
ing of the trust estate in the grand- 
child, the testator’s evident intention 
having been to substitute the heirs of 
the grandchild in her place in case of 
her death prior to the death of his 
sons. Whitman v. Terry, 187 N.Y.S. 
424, 196 App.Div. 282. (6) Where a 
testator directed that his: family 
should live together until the major- 
ity of his youngest child, and until 
that time gave all of his estate to his 
executors, the proceeds of which, aft- 
er the payment of family expenses, 
to be for the use of the executors, on 
the death of the executors and of all 
the family who required subsistence 
under the will before the period nam- 
ed, the trust ceased. McMullin v. Mc- 
Mullin, 8 Watts (Pa.) 236. (7) Where 
a will created a trust to be terminated 
upon the death of the testator’s wife 
and when a named son should reach 
age of twenty-eight years, the trust 
would terminate upon the death of 
the son before reaching such age and 
after the death of the wife, and the 
corpus should be distributed as of the 
date of the son’s decease. Butler v. 
Butler, 101 A. 115, 40 RI. 425. 


92. Henderson v. Henderson, 97 So. 
353, 210 Ala. 73; Holcomb v. Palmer, 
75 A. 324, 106 Me. 17. 


[a] Mflustrations.—(1) Under a 
will giving property equally to wife 
and children other than J, and trus- 
tees for J, and providing for keeping 
the real estate together, and for a di- 
vision of the proceeds of rentals, etc., 
and of personal property, and for the 


payment of J’s share to his trustees, 
to be used as they might wish and 
think best, the trust for J was held 
to have been created to enable the 
trustees to provide for his support, 
and to terminate on J’s death. Hen- 
derson v. Henderson, 97 So. 353, 210 
Ala. 78. (2) A will gave the remain- 
der of the testatrix’ property to such 
of her children as might outlive her, 
share and share alike, but provided 
that the portion which would fall to 
one of her sons should be held in trust 
for him by another son “to be used 
for his comfort and necessities ac- 
cording to the discretion of said son,” 
It was held that the trust in the son’s 
share terminated at the death of the 
cestui que trust. Holcomb v. Palmer, 
75 A. 324, 106 Me. 17. 


93. In re Wood’s Estate, 104 A. 673, 
261 Pa. 480; In re Stille’s Hstate, 69 
Pa.Super. 56. 


Termination of trust on petition 
generally see infra § 1911. 


94. In re Wood’s Estate, 104 A. 
673, 261 Pa. 480. 
95. Embury v. Sheldon, 68 N.Y. 


227, 2 Abb.N.Cas. 404; Market, etc., 
Nat. Bank v. Nassau Trust Co., 59 N. 
Y.S. 567, 27 Misc. 690; In re Reilly’s 
Estate, 49 A. 939, 200 Pa. 288. 


[a] Tllustrations.—(1) A trust for 
the payment of income to widow and 
son during their lives terminated on 
the death of the son, where the will 
provided that in the event that the son 
without issue should predecease the 
widow the property should go abso- 
lutely to named beneficiaries, includ- 
ing the widow. In re Miller’s Will, 
178 N.E. 555, 257 N.Y. 349. (2) A will 
giving the income from a trust, after 
paying for the maintenance of the 
testator’s mausoleum, one half to M 
for life, and the other half equally to 
two corporations, and, after the death 
of M, the income to be divided equally 
between other two beneficiaries, was 
held to create a yalid trust, which ter- 


minated on the death of M. In re 
Hoyt’s Estate, 208 N.Y.S. 790, 124 
Misc. 857. 


[b] Gift over vested subject to 
payment of annuity.—Under a will 
giving the residue in trust to manage, 
to pay an annuity to the testator’s 
son for life. and if he marries an an- 
nuity to his wife, and if she survives 


him the two annuities to her till she 
dies or remarries, and in case the son 
dies leaving issue giving the residue 
to them to be paid to them on reach- 
ing majority, and directing that the 
trusts shall cease on such payments 
being made, and in case the son dies 
without issue giving the residue to a 
society and directing that on the vest- 
ing in the society of the residue the 
trust shall cease, the trust in the lat- 
ter contingency ceases as to all the 
residue, and the estate vests, with 
right of possession, in the society, 
subject to payment of the widow’s 
annuity, the direction for payment of 
the annuity by the trustees being di- 
rectory merely, the chief object being 
to place the corpus of the estate in 
the society on the happening of the 
stated contingency. State Historical 
ace v. Foster, 177 N.W. 16, 172 Wis. 


96. Shaller v. Mississippi Valley 
Trust Co., 3 S.W.(2d) 726, 319 Mo. 
128; In re Falconer’s Estate, 154 A. 


809, 303 Pa. 492; Boswell’s Hst., 18 Pa. 
Dist. 13 


{a] Thus, where it was the appar- 
ent intent of the testator that a mar- 
ried daughter andxher heirs after her 
should enjoy the income of a bequest 
free from the marital rights of her 
husband, the husband was excluded, 
and the trust continued after the 
daughter’s death, where she left chil- 
dren. Gardenhire y. Hinds, 1 Head 
(Tenn.) 402. 


87. Bronson v. Strouse, 17 A. 699, 
57 Conn. 147. 


98. Sterling v. Ives, 63 A. 948, 78 
Conn. 498. 
99. Schuldt v. Reading Trust Co., 


141 A. 152, 292 Pa. -327. 


1. Mahoney v. Kearins, (Mass.) 184 
N.E. 686. 


2. Mahoney v. Kearins, supra. 


3. Harrison v. Denny, 77 A. 837, 
113 Md. 509. 


4. Boynton v. Boynton, 
489, 266 Mass. 454. 


5. In re Rothwell’s Estate, (Mass.) 
186 N.E. 662. 


6 Commerce Union Trust Co. y. 
Thorner, 151 S.B. 268, 198 N.C. 241. 


7. In re Andrews’ Estate, 232 N. 
Y.S. 198, 133 Misc. 365. 


165 N.E. 
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ficiary.® 


Beneficiary predeceasing testator. 
when the sole beneficiary predeceases the testator® 
and a gift after the death of the beneficiary vests 
absolutely at the death of the testator.?° 
trustee is to convey the property to a devisee if he 
maintains the beneficiary until death and the bene- 
ficiary predeceases the testator, the trust does not 
fail but the trustee must convey the property to the 
person named at the death of the testator.** 


Sequence of deaths of several beneficiaries. 
the will does not in terms provide for the disposi- 
- tion of the fee in certain trust property, the death 
of the beneficiaries in a certain order, not contem- 
plated by the will, does not terminate the trust and 
cause the fee to become a part of the residuary es- 


8. In re Andrews’ Estate, supra. 


9. In re De Puy’s Will, 185 N.Y.S. 
817, 194 App.Div. 796; In re Sheviin’s 
Will, 256 N.Y.S. 513, 143 Mise. 213. 

10. In re Snevlin’s Will, supra. 

[a] Thus gifts“in trust to pay in- 
come to the testator’s brothers and 
“upon” their death to divide the prin- 
cipal among their issue became abso- 
lute gifts to the children of broth- 
ers who ‘predeceased the testator. In 
re Shevlin’s Will, 256 N.Y.S. 513, 143 
Misc. 213. 


Acceleration of remainders general- 
ly see Estates § 148. 


11. Jackson v. Knapp, 130 N.E. 
524, 297 ‘Ill. 213. 
12. Williams v. Jones, 60 N.E. 240, 


166 N.Y. 522. 


13. Modification and abrogation of 
terms of will by agreement as to 
trusts see infra § 2674. 


14. Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. And see cases in- 
fra notes 26-29. 


15. In re Young, 25 Pa.Dist. 587; 
Clermontels’ Estate, 17 Pa.Dist. 25. 
And see cases infra notes 20, 21, 26— 
29. 


16. Ark.—Booe v. Vinson, 149 S.W. 
524, 104 Ark. 439. 


Me.—Dodge v. Dodge, 92 A. 49, 112 
Me. 291. 


Md.—Manders v. Mercantile Trust 
& Deposit Co., 128 A. 145, 147 Md. 448; 
Thorne y. Thorne, 93 A. 406, 125 Md. 
119. 


Mass.—Sears v. Choate, 15 N.E. 786, 
146 Mass. 395, 4 Am.S.R..320; Pope v. 
Farnsworth, 16 N.EH. 262, 146 Mass. 
339; Smith v. Harrington, 4 Allen 
566. 


Mich.—Bennett v. Chapin, 43 N.W. 
893, 77 Mich. 526, 7 L.R.A. 377. 


N.J.—Huber v. Donoghue, 23 A. 495, 
49 N.J.Eq. 125. 


Ohio.—Mithoff v. Fritter, 1 Ohio N. 
P.N.S. 433. 


Pa.—Kirchner’s Estate, 11 Pa.Dist. 
&Co. 69; In re Wood, 27 Pa.Dist. 26; 
Gallagher’s Est., 26 Pa.Dist. 176; In 
re Young, 25 Pa.Dist. 587; Snyder’s 
Estate, 17 Pa.Dist. 270; Clermontels’ 
Hst., 17 Pa.Dist. 25 (dictum); Bald- 
‘win’s Est., 16 Pa.Dist. 380. 


R.I—-Carney v. Byron, 36 A. 5, 19 
R.I. 283. 


Va.—Armistead’s Ex’rs v. Hartt, 33 
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tate, when the construction of all the provisions of 
the will clearly discloses an intent to pass the fee 


A trust lapses 


Where the 


When 


S.E. 616, 97 Va. 316. 


Wis.—Holmes v. Walter, 95 N.W. 
880, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann;: 561. 


Eng.—Josselyn v. Josselyn, 9 Sim. 
64, 16 Eng.Ch. 64, 59 Reprint 281. 


[a] Similar statement of rule.— 
Whether or not a court may end a 
trust depends on: First, whether all 
who are, or possibly may be, interest- 
ed in the property are sui juris; sec- 
ond, whether all have consented to 
terminatioh of the trust; and third, 
whether any other legal reason exists 
for its maintenance. In re Baugh- 
man’s Hstate, 126 A. 58, 281 Pa. 23. 


[b] Obscure provision against ter- 
mination.—Where the beneficiaries are 
sui juris, and the will contains no re- 
straint upon the alienation of the 
trust property, their wish to have the 
trust terminated will prevail over an 
obscure provision in the will which 
might be construed as indicating a 
wish to have the estate held in trust 
and managed for the _ beneficiaries. 
Armistead’s Ex’rs v. Hartt, 33 S.E. 
616, 97 Va. 316. 


[c] Beneficial interest in heirs at 
law.—Under a will, which provides 
that certain property shall be sold and 
the fund derived therefrom shall be 
deposited in a bank ‘‘to be appropriat- 
ed by my executors to the relief of my 
heirs if they at any time shall need 
pecuniary assistance,” the entire ben- 
eficial interest vests in those who are 
the heirs at law of the testator at the 
time of his death, and, if they all de- 
sire it, and the executors consent, the 
trust may be annulled and the prop- 
erty distributed among them. Smith 
v. Harrington, 4 Allen (Mass.) 566. 


17. Shaller v. Mississippi Valley 
Trust Co., 13 S.W.(2a) 726)'819 No. 
128; Lewis's Est., 18 Pa.Dist. 983; 
Glascock vy. Tate, 64 SW. 715; 107 
Tenn. 486, 


18. Kiersted v. Smith, 10 Ohio S.& 
CoP 27:9; 78 Ohio: Nabeiots: 


19. Woestman v. Union Trust & 
Savings Bank of Pasadena, 195 P. 944, 
50 Cal.App. 604; Johnston v. Gastman, 
126 N.B. 172, 291 Ill. 516; Gwin vy. 
Hutton, 56 So. 446, 100 Miss. 320. 


[a] TIllustrations.—(1) Where a 
testatrix gave the residue of her es- 
tate to her two sons, “or if either 
should die without issue, then to the 
other,” to be held by a named trustee 
until the sons reached a specified age, 
equity will not terminate the trust on 
application of the sons, since if one 
of them*should die before the expira- 


to persons named, on the death of the beneficiaries, 
regardless of the order in which they might die.** 


[§ 1911] c. Consent or Wish of Beneficiaries; 
Acts, Agreements, and Conveyances.*® 
sence of an express or implied prohibition in the 
will’* or of some special object which requires con- 
tinuance,!® a trust may be terminated where all 
the persons beneficially interested are sui juris and 
consent or desire it.'® 
all must consent,!* and the trust will not be termi- 
nated where some who have a contingent interest 
are not represented,!® or where the possibility of 
other beneficiaries is contingent?® and some of the 
remaindermen are as yet unborn.” 
presumption that a woman is capable of childbear- 


In the ab- 


All must be sui juris’? and 


Under the legal 


tion of the trust period his children 
would take as members of a class des- 
ignated by the will, such class having 
a contingent interest which the trus- 
tee and the court are in duty bound 
to protect. Woestman v. Union Trust 
& Savings Bank of Pasadena, 195 P. 
944, 50 Cal.App. 604. (2) In a proceed- 
ing for the construction of a will, 
where there were false or erroneous 
descriptions of land placed in trust 
for the testator’s children, a conten- 
tion that they had effected a parol 
partition, and that the trust created 
by the will had ceased and determin- 
ed, cannot be upheld, since, where con- 
tingent interests are involved which 
cannot be determined until the hap- 
pening of a certain event, a trust can- 
not be terminated by consent or ac- 
tions of life tenants. Johnston v. 
Gastman, 126 N.E. 172, 291 Ill. 516. 


{[b] Heirs persumptive or appar- 
ent, although they have no vested es- 
tate in trust property under a will, 
may object to the termination of the 
trust, which will deprive them of 
rights accruing to them should the 
trust be continued according to the 
terms of the will. Kiersted v. Smith, 
10 Ohio S.&C.P. 279, 8 Ohio N.P. 378. 


20. Application of Smith. 118 A. 
271, 94 N.J.Eq. 1;. In re Hutchins’ Es- 
tate, 239) N.¥.S; 717, 136: Misc. 270; 
In re Buch’s Estate, 122 A. 239, 275 
Pa. 185; Duchman’s Estate, 19 Pa. 
Dist. 843; Taylor’s Est., 17 Pa.Dist. 
879; Hill v. Hill, 16 S.W.(2d) 27, 159 
Tenn. 27. 


[a] Thus (1) under a will giving 
property in trust for children ‘of the 
testator during their lives, and after 
their death in remainder to their heirs, 
the trust fund cannot be distributed 
among the children, although their 
living children consent, as it cannot 
be ascertained until their death who 
their heirs will be. Application of 
Smith, 118 A. 271, 94 N.J.Eq. 1. (2) 
A testamentary trust for the widow 
in a residuary estate, with remainder 
to named persons, the survivor of 
them, or contingent remaindermen, 
cannot be destroyed by an agreement 
of all adult parties in interest. In 
re Hutchins’ Hstate, 239 N.Y.S. 717, 
136 Misc. 270. 


21. Ball v. Baltimore Safe Deposit, 
etc., Co., 48 A..155, 92 Ma. 508, 52 L. 


R.A. 403; In re Snirk’s Estate, 88 A. 
873, 242 Pa. 95. 
[a] Last surviving beneficiary 


cannot have the trust terminated 
where there is a remainder to his is- 
sue if he should die leaving issue. 
As re Shirk’s Estate, 88 A. 873, 242 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ing at any age of adult life,?? equity will not usu- 
ally terminate a testamentary trust under which 
after-born children may take an interest;?* but in 
some cases where it was physically impossible for 


other children to be born this has 
the giving of a refunding bond.?* 


22. See Evidence § 62. 
sine Duchman’s Est., 19 Pa.Dist. 
24. Van Beil’s Est., 18 Pa.Dist. 
512; Snyder’s Est., 17 Pa.Dist. 270. 


25. Ark.—Booe v. Vinson, 149 S.W. 
524, 104 Ark. 439. 


Iowa.—Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233. 


Me.—Tilton v. Davidson, 56 A. 215, 
98 Me. 55. 


Mass.—Whall v. Converse, 15 N.E. 
660, 146 Mass. 345; Slater v. Hurlbut, 
15 N.E. 790, 146 Mass. 308; Inches v. 
Hill, 106 Mass. 575; Smith vy. Harring- 
ton, 4 Allen 566. 


N.J.—Valentine v. Smith, 34 N.J. 
Eq. 209. . 


N.Y.—Griffen v. Ford, 14 N.Y.Super. 
123; Solley v. Westcott, 88 N.Y.S. 297, 
43 Misc. 188. See Snedeker v. Cong- 
don, 58 N.Y.S. 885, 41 App.Div. 433 
(holding that an absolute and present 
devise of personalty, subject only to 
a life estate, followed by a direction 
that the gift be paid to, and held in 


- trust by, trustees, to apply the same 


to the separate use of the legatees, is 
within the provisions of L. [1893] ¢ 
452, empowering the legatee in such a 
case to destroy the trust, and acquire 
immediate possession of the property 
by a deed to herself). 


Ohio.—Taylor v. Huber’s Ex’rs, 13 
Ohio St. 288; Gloyd v. Roff, 2 Ohio Cir. 
Ct. 253, 1 Ohio Cir.Dec. 472; Mithoff 
v. Fritter, 1 Ohio N.P.N.S. 438. 


Pa.—Ritter v. Knerr, 63 A. 605, 214 
Pa. 279; Mendenhall v. Hampton, 25 
A. 44, 151 Pa. 214; In re Kling’s Es- 
tate, 86 Pa.Super. 312; Catherwood’s 
Estate, 6 Pa.Dist.&Co. 651; Roming- 
er’s Estate, 3 Pa.Dist.&Co. 637. 


Oe Sams re Johnston, [1894] 3 Ch. 


[a] Acquisition of remainder by 
descent.—Where a testator gave half 
of his estate to his only child, and 
gave the other half to a trustee for 
the use of the child, empowering the 
trustee to manage the same during 
the life of the child, declaring that 
only the income thereof should be paid 
to the child, and conferring on the 
child power to dispose of the trust 
property at his death by will or oth- 
erwise, as the child, on the testator’s 
death, acquired the remainder of the 
trust property in fee under the law of 
descent, as undisposed of property, he 
was entitled to the same free from 
restrictions of the trust. Peugnet v. 
Berthold, 81 S.W. 874, 183 Mo. 61, 9 
Prob.Rep.Ann. 256. 


[b] Where legatee is trustee for 
himself, the legal and equitable es- 
tates need not be kept apart. In re 
Kling’s Estate, 86 Pa.Super. 312. 


[ec] Last surviving party in inter- 
est.—A trust of the “portions” of tes- 
tator’s daughters for life, with no 
spendthrift provisions and no gift 
over, will be terminated on petition 
of the last surviving party in inter- 
est and the corpus awarded to her, 
unless a remainder to the children of 
the beneficiaries is found by implica- 
tion from the terms of the will. Al- 
len’s Estate, 19 Pa.Dist.&Co. 43. 


26. Cal.—Walkerly’s Estate, 41 P. 


Where a benefici- 
ary has the entire beneficial interest, or where he 
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been done upon 


T2,.108 Cal. 627, 49 Am.S.R. 97; 
re Washburn’s Estate, 106 P. 415, 
Cal.App. 735. 


Conn.—Ackerman v. Union & New 
Haven Trust Co., 96 A. 149, 90 Conn. 
63. 


Ill.— Bennett v. Bennett, 66 Ill.App. 


In 
ya 


28 


Md.—Lemen v. McComas, 
153; Gunn y. Brown, 63 Md. 96 


Mass.—Hayward v. Rowe, 76 N.E. 


63 Md. 


286, 190 Mass. 1, 11 Prob.Rep.Ann. 
237; Chauncey v. Salisbury, 63 N.H. 
914, 181 Mass. 516; Chauncey  ‘v. 


Francis, 63 N.E. 913, 181 Mass. 513; 
Young v. Snow, 45 N.E. 686, 167 Mass= 
287; Kendall v. Gleason, 25 N.E. 838, 
152 Mass. 457, 9 L.R.A. 509; Gerard v. 
Buckley, 137 Mass. 475. 


Miss.—Givin v. Hutton, 56 So. 446, 
100 Miss. 320. 


Mo.—Webb v. Hayden, 65 S.W. 760, 
166 Mo. 39, 7 Prob.Rep.Ann. 183. 


N.J.—Story v. Palmer, 18 A. 363, 46 
N.J.Eq. 1. 


N.Y.—Cuthbert v. Chauvet, 32 N.E. 
1088, 136 N.Y. 326, 18 L.R.A. 745; Cass 
v.- Cass, 44 -N.Y;:S. 186, 15 -App.Div. 
235; Salter v. Drowne, 123 N.Y.S. 521, 
68 Mise. 240 [aff 126 N.Y.S. 686, 141 
App.Div. 352, (aff 98 N.E. 401, 205 N. 
Y. 204)]; Brady v. Hanson, 123 N.Y. 
S. 645, 68 Mise 198. 


Ohio.—Robbins vy. Smith, 73 N.E. 
1051, 72 Ohio St. 1 [aff 27 Ohio Cir.Ct. 
hibits 


Pa.—In re Moser’s BHstate, 113 A. 
199, 270 Pa. 217; In re Stewart's Hs- 
tate, 98 A. 569, 253 Pa. 277, Ann.Cas. 
1918E 1216; In re Mooney’s Estate, 
54 A. 1094, 205 Pa. 418; Hemphill’s 
Estate, 36 A. 409, 180 Pa. 95; McClel- 
land’s Appeal, 18 A. 638, 130 Pa. 451; 
Watson’s Appeal, 17 A. 426, 125 Pa. 
340; Rech’s Estate, 18 Pa.Dist.&Co. 
466; In re Schwehm, 28 Pa.Dist. 261; 


In re Bromley, 26 Pa.Dist. 971; Math- 
er’s Hst., 17 Pa. Dist. 127. 
Tenn.—Vines v. Vines, 226 S.W. 


1039, 148 Tenn. 517. 


W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 


Wis.—In re Hamburger’s Will, 201 
N.W. 267, 185 Wis. 270, 37 A.L.R. 1413; 
Cowie v. Strohmeyer, 136 N.W. 956, 
137 N.W. 778, 150 Wis. 401; Bussell v. 
Wright, 113 N.W. 644, 133 Wis. 445. 


Hng.—Biggs v. Peacock, 20 Ch.D. 
200) * [ati -22) Chib. '284]%)" Tayloriayv. 
Grange, 13°Ch.D. 223 [aff 15 ChiD. 
165 


65]. 


[a] ‘Rule applied.—(1) A testator 
devised the remainder of his estate, 
consisting of shares of stock, to trus- 
tees to invest it and pay one half the 
income to his wife for life and the re- 


maining half to his daughter for life, 


each half to go to the survivor till 
her death, and provided that the trust 
should cease upon the_ survivor’s 
death, and the property vest in two 
children named of the _ testator’s 
daughter, and such other children as 
may be born to her, or in such of 
them as shall then be living. It was 
held that the daughter’s transfer of 
her life estate to her then living chil- 
dren during their minority, without 
any showing of mismanagement by 
the trustees, did not discharge the 
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becomes absolutely entitled to both principal and 
income, the trust is generally terminable at the wil 
of the beneficiary.** 
however, be terminated by agreement, consent, or 
merger, contrary to the intent of the testator while 
it remains active and its purposes are unaccom- 
plished,?® as where the testator forbids the bene- 


A testamentary trust will not, 


trust, such a result being contrary to 
the testator’s intention, as shown by 
the will, which contemplated that the 
trust should continue during the life 
of the survivor of the life tenants. 
In re Washburn’s Estate, 106 P. 415, 
11 Cal.App. 735. (2) A daughter of 
testator in whose favor, with her 
mother, he created a trust, the whole 
of the income to go to the survivor, 
withholding payment of legacies until 
the death of both mother and daugh- 
ter, “when the trust is to terminate,” 
could not terminate such trust on her 
mother’s death, it being active. Ack- 
erman v. Union & New Haven. Trust 
Co., 96 A. 149, 90 Conn. 63. (3) A tes- 
tator, after providing for the payment 
of his debts and certain bequests, left 
the balance of his estate in trust to 
his two sons as executors, to be man- 
aged by them during their natural 
lives, for a period not exceeding twen- 
ty five years, for the benefit of them- 
selves, the other children, and the tes- 
tator’s widow. Another section of the 
will provided that at the death of both 
of the executors, but not later than 
twenty five years from the death of 
the testator, the trust should be closed 
up, and all property then on hand di- 
vided between the testator’s widow 
and children, share and share alike, a 
deceased child’s heir to take his an- 
cestor’s portion. It was held that an 
agreement between all of the children 
and the widow to partition the estate 
immediately could not be sustained, 
since, the trust being valid, none of 
the beneficiaries named therein had 
any title until the closing of the trust. 
Gwin v. Hutton, 56 So. 446, 100 Miss. 
320. (4) Where a testatrix devised 
her property in trust, to invest in part 
for her sister and in part for her 
daughter, plaintiff, for the benefit of 
herself and plaintiff’s daughter, the 
share of the sister to go to plaintiff 
at the sister’s death, and in case of 
the death of plaintiff's daughter with- 
out issue her Share to be invested for 
plaintiff, and on the death of plaintiff 
to be paid to plaintiff's daughter, or 
if she be not living, and have no is- 
sue, then to the heirs at law of the 
testatrix, on the death of the testa- 
trix’ sister and plaintiff’s daughter 
the plaintiff does not become entitled 
to the estate free from the trust on 
her release of her life estate, but the 
trust continues for the life of plain- 
tiff. Salter v. Drowne, 123 N.Y.S. 521, 
68 Misc. 240 [aff 126 N.Y.S. 686, 141 
App.Div. 352 (aff 98 N.E. 401, 205 N. 
Y. 204)]. (5) Where a testator de- 
vised certain parcels of land to his 
executor in trust with directions that 
they were not to be sold for ten years, 
but that from the rent the executor 
was to pay to two sisters such 
amounts as in his discretion he con- 
sidered necessary for their comfort 
and support, that all the parties in in- 
terest, including such sisters, who 
were sui juris, agreed that the trust 
might be considered terminated and 
that the property be sold and a lump 
sum payment made, this was held not 
to terminate the trust, the sisters 
having no vested interest in the es- 
tate, and it being beyond their power 
to destroy the manifest direction of 
the testator. Vines v. Vines, 226 S.W. 
1039, 148 Tenn. 517. (6) Where a will 
gave the residue of the estate to ex- 
ecutors in trust, to pay the income 
therefrom to the widow for life, and 
gave the principal, subject to such 
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ficiary of the income from receiving the principal,°* 


or where it is for the protection 


aries,” or is in the nature of a spendthrift trust.*° 
Similarly, where the trust is active it will not be 
terminated by a conveyance or release by the re- 
maindermen to the life beneficiary®® nor by a con- 
veyance by the beneficiary of his interest;*+ but 


where the testator’s purpose was 


corpus for the remaindermen, a conveyance by them 
to the life beneficiary terminates the reason for the 
trust and equity may decree its discontinuance.*” 
The acquisition of the remainder by the life bene- 


ficiary does not furnish a reason 


the trust under a statute which does not permit the 
merging of the two estates.** It has been held that, 


where the income of an estate left 


trust, to the widow to become her sep- 
arate estate to be disposed of by her, 
and if not disposed of, to become Per 
of her intestate estate, it was held 
‘that the life estate and remainder did 
not merge, it being the intention of 
the testator to create a trust to con- 
tinue during the life of the widow, 
whether or not the beneficiaries de- 
sired such continuance. In re Ham- 
burger’s Will, 201 N.W. 267, 185 Wis. 
270, 87 A.L.R. 1413. 


[b] Stipulation for judgment de- 
claring will invalid.—A court of equl- 
ty has no power to compel a_testa- 
mentary trustee to stipulate for the 
entry of a judgment declaring the 
will invalid, and thus annihilating the 
trusts created by it, when the design 
of the trusts has not been accom- 
plished, and the trustee refuses to 
consent to its extinguishment, and 
there is no insuperable obstacle in the 
way of its complete performance ac- 
cording to the intent of the testator, 
although the heirs at law and bene- 
ficiaries of the trust have agreed to 
its dissolution. Cuthbert v. Chauvet, 
FOUN LOS Stl BOING Ye MO 20s LS pla kt 
745. 


Duration as dependent on purpose 
generally see supra § 1904. 


27. In re Smith, 30 N.E. 130, 131 
N.Y. 239, 27 Am.S.R. 586. 


[a] Excluding beneficiary from 
taking as heir.—Where the remainder 
is to the testator’s heirs if the bene- 
ficiary dies without issue, the trust 
cannot be terminated by the benefi- 
ciary who is the testator’s heir, for 
by the provision the testator shows 
that the beneficiary is not to take as 
heir. Reilly’s Estate, 5 Pa.Dist.&Co. 
425. 


28. In re Stewart’s Estate, 98 A. 
569, 253 Pa. 277, Ann.Cas.1918E 1216. 


[a] Family settlement.—A_ trust 
for the protection of the testator’s 
wife and children may not be set aside 
by a family settlement stipulating 
that the will be renounced and the es- 
tate be distributed as if the testator 
died intestate. In re Stewart’s Es- 
tate, 98 A. 569, 253 Pa. 277, Ann.Cas. 
1918H 1216. 


29. Bennett v. Bennett, 66 Ill.App. 
28; In re MoSer’s Estate, 113 A. 199, 
270 Pa. 217; Price’s Estate, 3 Pa.Dist. 
&Co. 463; In re Wiegand’s Estate, 28 
Pa.Dist. 561; Newport Trust Co. v. 
Chappell, 101 A. 323, 40 R.I. 383. 


[a] Thus, where a testatrix creat- 
ed a spendthrift trust in favor of a 
beneficiary, who was to receive the 
income for life, and such beneficiary 
became entitled to the remainder de- 
vised to another, there was no merger 
of estates, for the creation of the 
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of the benefici- 


to preserve the 


for terminating 


in trust is to be 


trust required that they should re- 
main distinct; hence the beneficiary’s 
petition for termination of the trust, 
and to award the fund to her, should 


be denied. In re Moser’s Estate, 113 
A. 199, 270 Pa. 217. 
30. Cole v. Oxford Sav. Bank & 


Trust Co., 120 S.E. 54, 186 N.C. 514. 


[a] Illustration.—A will directed 
that the income from six hundred 
dollars be deposited in a named bank, 
and the income paid to the testator’s 
son during his natural life, and there- 
after to other legatees. The same 
section bequeathed specific sums of 
money to other legatees. The residue 
was bequeathed to each legatee in the 
same proportion that his specific be- 
quest bore to the whole amount given 
to all. Seven legatees executed an 
agreement giving their shares under 
both the six hundred dollar gift and 
the residuary clause with express in- 
tention to convey a fee-simple inter- 
est therein for life, to the son. It 
was held that the son took only the 
income on the deposit and on the 
amount coming to him under the re- 
siduary clause, and the agreement 
was ineffective to destroy the trust. 
Cole v. Oxford Sav. Bank & Trust Co., 
120 S.E. 54, 186 N.C. 514. 


31. Perabo v. Gallagher, 135 N.E. 
113, 241 Mass. 207; Newport Trust 
oe v. Chappell,. 101 A. 323, 40 RI. 


[a] Trust for fixed duration.—Un- 
der a will bequeathing property free 
from the control of all persons whom- 
soever, except as therein provided, 
and providing that the shares of cer- 
tain legatees should be held in trust 
for ten years, and giving the trustee 
absolute and unqualified control to 
manage, sell, invest, or pay over to 
them, in whatever manner and at 
whatever time he should in his disere- 
tion deem most advantageous for the 
beneficiaries, a beneficiary could 
transfer her title to the principal at 
any time, but could not thereby termi- 
nate the trust. Perabo v. Gallagher, 
135 N.E. 118, 241 Mass. 207. 


32. Mendenhall v. Hampton, 25 A. 
44, 151 Pa. 214. 

33. In re Lee’s Estate, 187 N.Y.S. 
176, 114 Misc..511, 


34. In re Fithian, 170 N.Y.S. 750, 
103 Misc. 568. 


35. In re Derbyshire’s Estate, 16 
Pa.Dist.&Co. 200. 


Dodge v. Dodge, 92 A. 49, 112 
291; Anthony v. Camden Safe 
Deposit & Trust Co., 149 A. 822, 106 
ae ee 41; Seip’s Estate, 1 Pa.Dist. 

{a] For example, where the sole 
beneficiary of a trust for certain 


Release or renunciation. 
tion of his rights by the beneficiary may terminate 
a trust if no reason then exists for its continuance.®® 
Where remainders are contingent as to persons un- 
til the death of the life beneficiaries, renunciation 
by the life beneficiaries will not destroy the trust? 
or authorize the court to terminate it.38 
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paid to the life tenant, the remaindermen have no 
power to’ allow the life tenant to take any part of 
the corpus of the trust property.*4 
empowers a court to decree the termination of a tes- 
tamentary trust creating estates for life or for terms 
of years with vested remainder to a charitable cor- 
poration with the consent of all parties in interest, 
the court may do so whether the testator died be- 
fore or after the passage of the act.?°® 


Where a statute 


A release or renuncia- 


periodic payments for life executes 
a release exonerating the trustee from 
further payments, and the will does 
not indicate an intention that distri- 
bution shall be postponed in any event 
until the death of the beneficiary, the 
trust will terminate upon such re- 
lease. Anthony v. Camden Safe De- 
ee Trust Co.,.149 A. 822, 106 N.J. 
q. ss 


[b] Residuary legatees may ter- 
minate a trust upon a release by the 
life beneficiary. - Seip’s Hst., 1 Pa. 
Dist. 26; 


[c] Renunciation by widow.—(1) 
Renunciation by the widow and elec- 
tion to take against the will is equiv- 
alent to her death for purpose of dis- 
tribution to the testator’s children, 
under a will giving an estate in trust 
for the support of the wife and chil- 
dren, during her life, and after her 
death, and when the children shall 
come of age or marry, the fund to be 
divided between them. Randall v. 
Randall, 37 A. 209, 85 Md. 430. (2) 
Where a will provided a trust fund, 
one third of whose income was to be 
paid to the widow with remainder to 
the testator’s children to be divided 
among children or their issue, the 
widow may decline to take under the 
will, and thereby terminate the trust, 
or may terminate it by a surrender 
of benefits thereunder to the remain- 
dermen. Schmeider v. Meyer, 125 A. 
140, 96 N.J.Eq. 69 -[rev on other 
grounds 127 A. 162,.97 N.J.Eq. 335] 
(dictum), 


[d] Release of duty to provide 
dwelling house.—Where the vin di- 
rected the trustees to purchase a 
dwelling house out of the trust fund 
for the testator’s son-in-law and fam- 
ily, and, upon decease of the son-in- 
law and his wife, to add the property 
to the principal trust fund, and the 
son-in-law, after the death of his wife, 
requested the trustees to sell the 
house, and the house was sold by au- 
thority of court, the son-in-law had 
no further rights under such article 
of the will, and the fund should be 
added to the general trust estate. 
Abbott v. Williams, 167 N.B. 357, 268 
Mass. 275. 


37. In re Graham’s Will, 26 Me 
S. 585, 145 Misc. 628. see 


38. Hill yv. Hill, 16 S.w.(2 
159 Tenn. 27. + eee 


[a] For example, where, under the 
terms of the will creating the trust, 
persons who are to take on the expira- 
tion of the life estate cannot be de- 
termined until the death of the life’ 
tenants, it being clear that the testa- 
trix intended to postpone the time for 
the remainder to vest in an uncertain 
class of remaindermen living at the 


For later cases, developments and changes in the law see Annotations, Same title and section number, 


We va. Cele rts r 
= re, 
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§§ 1911-1919} 


Conditions making trust unprofitable. Where un- 
anticipated conditions have arisen which would make 
continuance of the trust unprofitable the court may, 
upon the application of parties in interest, decree its 
termination.®® 


Conveyance by trustee to beneficiary. A spend- 
thrift trust is not terminated by a conveyance of the 
legal title by the trustee to the beneficiary.*° 


Power of termination given by will. Where the 
will so provides, the trust may be terminated when- 
ever the beneficiaries wish.*! This right may be giv- 
en although a specific time for termination is named 
where the will as a whole shows that to be the tes- 
tator’s intention.*2 If the beneficiary is given the 
right to have all the property whenever he desires 
it, he may terminate the trust at any time.** 


[§ 1912] d. Discretionary Power in Trustee To 
Terminate Trust. The testator has the right to vest 
a discretionary power in the trustee to terminate the 
trust** and when so vested the trustee may end the 
trust when he sees fit to do so.*® If the honesty 
and integrity of the trustee are unimpeached, the 
trust will continue until so terminated,*® and the 
court cannot compel the trustee to exercise the pow- 
er*” even to prevent intestacy.48 The whole instru- 
ment will be construed to determine the presence*® 
or extent®® of the discretionary power. In deter- 
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mining whether a trustee, given power to terminate 
a testamentary trust as a whole, is authorized to 
terminate the trust in part, the court is bound by 
the intent of the testator.®°1 Under a statute which 
provides that, where the consent of two or more per- 
sons is made requisite to the exercise of the discre- 
tionary power, all must consent unless one dies 
sooner, the survivor of two trustees having such pow- 
er jointly may exercise it alone.°2 Where the ex- 
ercise of the trustees’ discretion to sell the proper- 
ty in trust would, by the provisions of the will, ter- 
minate the trust, condemnation proceedings by the 
city have been held-to terminate it.°? If the tes- 
tator has directed the length of time for which the 
trust is to exist, the judgment of a trustee, who has 
no discretionary power of termination, that it would 
be for the best interests of the property that the 
trust be terminated, is not controlling.®°4 Where 
property is given to one with power of disposal by 
will or deed among the testator’s heirs as devisee may 
think proper, if a trust for the heirs is created it is 
defeated by a deed to one of the members of the 
class named.°® 


Death before ending trust. Where a trust is ere- 
ated for a specified duration subject to a disere- 
tionary power in the trustee to end it sooner and 
the trustee dies before he exercises the power, the 
court will not assume the discretion of the trustee 


149 A. 689, 159 Md. 50. 


death of the life tenants, it was held 
that renunciation by the life tenants 
of the net income from the estate 
would not authorize the court to de- 
clare the termination of the trust and 
the acceleration of the remainder, 
since to do so would be to defeat the 
intention of the testatrix. Hill v. 
Hill, 16 S.W.(2d) 27, 159 Tenn. 27. 


39. Black v. Bailey, 218 S.W. 210, 
142 Ark. 201; Thorne v. Thorne, 93 A. 
406, 125 Md. 119. 


[a] Illustration.—Where a testa- 
tor devised the residue to his chil- 
dren subject to a trust for the pur- 
pose of management and control until 
a specified contingency, they to have 
the income therefrom, and conditions 
arose under which no profits could be 
realized without large expenditures, 
for which no funds were provided, 
and the parties were all sui juris, 
and the continuation of the trust 
would work a confiscation of the prop- 
erty, or, at. least, greatly burden it 
with encumbrances, which the testa- 
tor did not manifestly intend, the 
court could terminate the trust at the 
desire of ali the beneficiaries. Black 
v. Bailey, 218 S.W. 210, 142 Ark. 201. 


40. Hartley v. Unknown Heirs of 
Wyatt, 117 N.E. 995, 281 Ill. 321. 


41. In re French’s Estate, 151 A. 
809, 301 Pa. 223, 72 A.L.R. 1042. , 


[a] Surviving beneficiary—Where 
a will creating a trust for the testa- 
tor’s children provides that “should 
the majority of my children then liv- 
ing at any time think it best to have 
the trust, established by this will, 
dissolved they can do so,” the sole 
surviving child may terminate it. In 
re French’s Estate, 151 A. 809, 301 
Pa. 223,.72 A.L.R. 1042; French’s Es- 
tate, 13 Pa.Dist.&Co. 3. 


42. In re French’s Estate, 151 A. 
809,801 Pa. 223, 72 ALLiR. 1042. 


[a]. Tllustration.—Power . to. dis- 
solve a trust, conferred by will on the 
testator’s children, remained in them, 
notwithstanding provisions that the 
trust should continue until the grand- 


children’s death, where the construc- 
tion of the will as a whole, with ef- 
fect given to all its provisions, show- 
ed that the testator wished his chil- 
dren to have that power. In re 
French’s EState, 151 A. 809, 301 Pa. 
223, 72 A.U.R. 1042. 


43. Barnard v. Stone, 34 N.E. 272, 
159 Mass. 224. 


[a] Power to use _ principal.— 
Where a will creates a trust, accom- 
panied by a discretionary power to 
the life beneficiary of the income to 
use such part of the principal as she 
may demand or need for her own use 
or that of her children, She has an ab- 
solute ownership of the principal if 
she so elects, and the trust is void- 
able. Solley v. Westcott, 88 N.Y.S. 
297, 43 Misc. 188. 


44. Kukielski v. Kukielski, 133 A. 
881, 100 N.J.Eq. 348. 


45. Hoffman vy. Van Syckel’s Ex’rs, 
14 A. 476, 44 N.J.Eq. 359. 


46. Kukielski v. Kukielski, 133 A. 
881, 100 N.J.Eq. 348; Newport Trust 
es v. Chappell, 101 A. 323, 40 R.L. 


47. O’Gorman v. Crowly, 83 A. 
379, 80 N.J.Eq. 101 [aff 86 A. 442, 81 
N.J.Eq. 520]; In re Schaffner’s Will, 
227 N.Y.S. 448, 131. Mise. 559 Laff sub 
nom.:-Germann v. Reynolds, 230 N.Y. 
S. 839, appeal dism 164 N.E. 600, 249 
Ne vee oles 


48. In re Schaffner’s Will, supra. 


49. Safe Deposit & Trust Co. of 
Baltimore v. Hutton, 149 A. 689, 159 
Mad. 50. 


[a] “Should” and “may.”’—Where 
the will provided that the trust 
“should” end when the testator’s son 
reached thirty-five years of age and 
in a later provision stated that the 
trustee ‘may’ end it at that time, the 
later provision was held not to have 
changed the previous one and invest- 
ed the trustee with discretion as to 
ending it at that time. Safe Deposit 
& Trust Co. of Baltimore vy. Hutton, 


50. In re Columbia Trust Co., 163 
N.Y.S. 536, 97 Misc. 566. 


51. In re Columbia Trust Co., su- 
pra. 
[a] Partial termination not per- 


mitted.—A will provided in one par} 
agraph that, on termination of a trust 
created by it and payment of princi- 
pal and accrued income, “said trust 
shall in all respects terminate,” and 
in the same subdivision that the trus- 
tees might terminate any of the trusts 
at such “time” as they in their discre- 
tion might determine. In another 
paragraph it was provided that, when- 
ever the net income became insuffi- 
cient to provide for any beneficiary, 
the trustees might pay over such por- 
tion of the principal held for such 
beneficiary as might be needed, not 
exceeding two thousand dollars per 
year. It was held that the trust coulda 
not be terminated in part, and that 
the principals of the trust funds could 
not be partially paid to the life bene- 
ficiaries under the provision first men- 
tioned, but that, if it be desired to 
terminate any of the trust, the whole 
principal must: be paid over, so that 
the trust might terminate ‘in all re- 
spects” at one time and that, if it be- 
came necessary to pay over only part 
of the principal of any trust, such 
payment must be made under the par- 
agraph limiting the amount payable 
to two thousand dollars per year. In 
re Columbia Trust Co., 163 N.Y.S. 536, 
97 Misc. 566. 


52. In re Schaffner’s Will, 227 N-Y. 
S. 443, 131 Misc. 559 [aff sub nom. 
Germann vy. Reynolds, 230 N.Y.S. 839, 
at aes dism 164 N.E. 600, 249 gN.Y. 


53. Tiffany Studios v. Siebert, 166 
N.Y.S. 304,°178 App.Div. 787 [aff 126 
N.E. 876, 223 N.Y. 712]. 

54 Gale v. Gale, 159 A. 122, 85 N 
H, 358. 

Duration of trust for specified peri. 
od see supra § 1904. 


55. Tobin v. Gregg, 34 Pa. 446. 
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and terminate the trust®® even though the trustee 
had expressed his intention of terminating it.>7 


[§ 1913] e. Failure of Trustee To Exercise Trust; 
Since the court may appoint 
new trustees,°® and equity will not permit a trust 
to fail for want of a trustee,®° a testamentary trust 
will generally survive the resignation of the trus- 
tee®! or his failure to exercise his duties under the 
However, a trust in which peculiar and 
personal confidence is placed in the person named 
as trustee with regard to the exercise of powers con- 
ferred upon him terminates, so far as the powers 
are concerned, on his resignation or refusal to act,®? 
but it has been held that it will not be terminated 
if by any possibility it is capable of execution by the 


Removal of Trustee.°§ 


trusts? 


court.®* 


Removal. Where a trust is personal to the trus- 


56. Robinson’s Est., 23 Pa.Co. 134. 
57. Robinson’s Hst., supra. 


58. Failure to designate trustee in 
will see supra § 1837. 


59. See Trusts §$ 376-382. 

60. See Trusts § 339. 

6l. Royce v. Adams, 25 N.E. 386, 
123 N.Y. 402. 

62. Cady v. Lincoln, 57 So. 213, 
100 Miss. 765. 

63. Shoemaker’s Appeal, 91 Pa. 
134; Mcllvain’s Estate, 1 Del.Co. 
(Pa.) 248; MclIlvaine’s Hstate, 14 


Lanc.Bar. (Pa.) 44. 


64. Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611. 


65. McMullen We Sims, (Tex. 
Commn.App.) 37 S.W.(2d) 141 [rev on 
other grounds (Civ.App.) 22 S.W.(2d) 
Syileya 


66. Ill.—Beal v. Higgins, 135 N.E. 
759, 1303 All. 3°70. 


Ind.—Hancock v. Maynard, 126 N. 
BH. 451, 72 Ind.App. 661. 


Ky.—Bourbon Agr. Bank & Trust 
Co. v. Miller, 265 S.W. 790, 205 Ky. 
297. 


N.Y.—Embury v. Sheldon, 68 N.Y. 
227, 2 Abb.N.Cas. 404; Matter of Hoff- 
man’s Will, 124 N.Y.S. 1089, 140 App. 
Div. 121 [aff 121 N.Y.S. 100, 65 Misc. 
126, 7 Mills Surr. 306, mod on other 
ground 94 N.E. 990, 201 N.Y. 247]; 
Bysaman v. Nelson, ‘140 N.Y.S. 183, 
79 Misc. 304, 10 Mills Surr. 294 [aff 
150 N.Y.S. 1085, 165 App.Div. 950]. 


Tex.——Munger v. Munger, (Civ. 


App.) 298 S.W. 470. 


a 
Pdsniog: sithere a testamentary 
trust came to an end as to a portion 
of the lands bequeathed, the collec- 
tion of the rents thereof thereafter 
by the trustee was not in the exercise 
of any power committed to him by 
the will. In re Overton, 152 N.Y.S. 
545, 89 Misc. 59, 13 Mills Surr. 509. 


67. Eysaman v. Nelson, 140 N.Y.S. 
183, 79 Misc. 304, 10 Mills Surr. 294 


aff 150 N.Y.S. 1085, 165. App.Diy. 
950]. 
68. Hancock v. Maynard, 126 N.E. 


451, 72 Ind.App. 661; Rush v. Lewis, 
gisPa. 72. 
[a] Heirs of beneficiary.— Where 


a wife by her will created a trust for 
the benefit of her husband, the trust 
to terminate ona given date, the hus- 
band to have full control of the prop- 
erty and the complete equitable title, 
the legal title being conveyed to the 


Collection of rents after ter-- 
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tee it will terminate if he is removed.°® 


[§ 1914] f. Effect of Termination. 
tamentary trust terminates, the legal title in the 
trustee ceases*® even though there is no disposition 
of the remainder expressed,°* and the legal as well 
as the equitable estate vests in those entitled to the 
reversion or remainder.®® 
the corpus of the fund, however, does not terminate 
until a\judicial determination of the amount held 
and the parties entitled thereto.°® 


[§ 1915] 4. Limitation Over or Other Disposition 
of Property on Termination of Trust’°—a. In Gen- 
After the termination of the trust the corpus 
of the trust estate is to be disposed of in accordance 
with the intention of the testator as manifested by 


When a tes- 


The trustee’s relation to 


the terms of the will,74 and if no express or implied 


trustee, upon the beneficiary’s death 
the legal as well as the equitable title 
descended to the heirs of the bene- 
ficiary. Hancock v. Maynard, 126 N. 
BE. 451, 72 Ind.App. 661. 


69. Deering v. Pierce, 133 N.Y.S. 
ee 149 App.Div. 10, 3 N.Y.Civ.Proc. 
N.S. 43. 


[a] Such determination can be 
made only by an accounting in the 
surrogate’s court or in a court of eq- 
uity, to which all persons interested 
are made parties. Deering v. Pierce, 
133 N.Y.S. 582, 149 App.Div. 10, 3 N. 
NMiCiv AP LoCuNnisaa 43. 


70. Partition of property held in 
eo, trust see Partition §§ 


Surplus and accumulations of in- 
come see supra §§ 1900-1902. 


71. Keys v. Wohlgemuth, 88 N.E. 
1041, 240 Ill. 586; Niles v. Rogov- 
sky, 196 N.W. 836, 182 Wis. 372. 


[a] Particular wills construed.— 
See In re Van Wyck’s Estate, 196 P. 
50, 185 Cal. 49; In re Dunphy’s Es- 
tate eS ayy olow ls (Cal Obi. ieant— 
ford-Connecticut Trust Co. v. Beach, 
123 A. 921, 100 Conn. 351; Eaton v. 
Eaton, 91 A. 191, 88 Conn. 269; Ster- 
ling v. Ives, 62 A. 
BMinste LrustyCo, of Ello av. cROY~e2 9 
Hawaii 474; Spreckles v. Spreckles, 
21 Hawaii 556; First Trust & Savings 
Bank of De Kalb v. Olson, 187 N.E. 


282, 353 Ill. 206; Emery v. Emery, 
L56-IN.E, 364, o325) Tl. 202" Keys. wv. 
Wohlgemuth, 88 N.E. 1041, 240 Tl. 
586 [mod 146 Ill.App. 74]; King v. 
King, 48 N.B. 582, 168 Ill. 273; Stew- 
art v. Rinker, 17 Ind, 264; Sneer’ v. 


Stutz, 61 N.W. 397, 93 Iowa 62; Arm- 
strong v. Crapo, 34 N.W. 437, 72 Iowa 
604; Jackson v. Jackson, 58 S.W. 
423, 597, 22 Ky.L. 536; Doherty. v. 
Grady, 72 A. 869, 105 Me. 36; Sutton 
v. Safe Deposit & Trust Co. of Bal- 
timore, 142 A. 627, 155 Md. 483; West 
v. Sellmayer, 1338 A. 333, 150 Md. 
478; Iglehart v. Hall, 117 A. 889, 140 
Md. 293; Chester County Hospital v. 
Hayden, 34 A. 877, 83 Md. 104; Pick- 
ering v. Young, (Mass.) 184 N.E. 727; 
Leary v. Liberty Trust Co., 171 N.B. 
828, 272 Mass. 1, 69 A.L.R. 1239; 
O’Brien v. Farrell, 134 N.B. 382, 241 
Mass. 44; Gilmore v. Gilmore, 134 N. 
E. 236, 241 Mass. 17; Rotch v. Lamb, 
122 N.E. 650, 232 Mass. 233; Whitman 
v. Whitney; 116 N.E. 893, 228 Mass. 
18; Stearns v. Fenno, 116 N.E. 406, 
227 Mass. 247; Tibbetts v. Tomkin- 
son, 104 N.E. 562, 217 Mass. 244; 
Brown v. Farmer, 68 N.E. 32, 184 
Mass. 136; Rotch v. Rotch, 53 N.E. 
268, 173 Mass. 125; Rotch v. Loring. 
47 N.B. 660, 169 Mass. 190; Boston 


948, 78 Conn. 498; | 


intention is shown, it will go as intestate proper- 


Safe-Deposit, etce., Co. v. Coffin, 
N.E. 30, 152 Mass. 95, 8 L.R.A. 740; 
Minot v. Tappan, 127 Mass. 333; Walk- 
er v. Beal, 106 Mass. 109; La Vaulx v. 
McDonald, (Mo.) 190 S.W. 604; U.S. 
Trust Co. of New York v. Speir, 127 A. 
33, 97 N.J.Eq. 150; Miers v. Persons, 
VI AG 3.832'92) INS Hid. 75) «Price: wv. 
Patterson, 84 A. 419, 79 N.J.Eq. 448, 


647; Salter v. Drowne, 98 N.E. 401, 
205 N.Y. 204; Mead v. Coolidge, 72 
N.E. 314,179 N.Y. 386;  Smith~ v. 


Secor, 52 N.H. 179, 157 N.Y. 402; Mat- 
ter ‘of Truslow, 35) N.S 955,) 140 SN we 


599; Smith v. Edwards, 88 N.Y. 92, 
14 _ N.Y.Wkly.Dig. 434. [aff 23 Hun 
223]; Penniman v. Howard, 128 N.Y. 


S. 910, 71 Misc. 598; Renwick v. Wee- 
den, 120 N.Y.S. 532, 135 App.Div. 695; 
Close v. Farmers’ Loan & Trust Co., 
106 N:Y.S. 329, 121 App.Div. 528 [aff 
87 N.E. 1005, 195 N.Y. 92]; Thompson 
v. Thompson, 69 N.Y.S. 223, 58 App. 
Div. 439 [aff 61 N.E. 1135, 169 NY. 
571]; Montayne,v. Montayne, 51 N. 
Y.S. 538, 29 App.Div. 377; Hughes v. 
Mackin, 44 N.Y.S. 710, 16 App.Div. 
291; Matter of Potter’s Estate, 24 N. 
Y.S. 586, 71 Hun 77 [mod on other 
grounds 35 N.E. 955, 140 N.Y. 599]; 
Insqrex1Giftord, .47 lun fGNiy.)e hdc 
In re Fuerth’s Estate, 267 N.Y.S. 498, 
149 Misc. 422; In re De Gumoens’ 
Estate, 265 N.Y.S. 413, 148 Misc. 345; 
In re Coleman’s Hstate, 257 N.Y.S. 
831, 143 Mise. 601; In re Winburn’s 
Estate, 252 N.Y.S. 664, 141 Misc. 445; 
Weeks v. Guerin, 200 N:Y.S. 387, 121 


Mise. 131; Boynton’ v. Lahens, 143 
N.Y.S. 499, 81 Misc. 352, 10 Mills 
Surr. 366; Matter of Johnson, 100 


N.Y.S. 373, 50 Misc. 99, 5 Mills Surr. 
333;  Grindle v. Warner, 170 N.E. 
31, 33 Ohio App. 532 [error dism 172 
N.E. 379, 121. Ohio St. 625]; In re 
Miffiin’s Estate, 81 A. 129, 232 Pa. 
25; In re Fetherman’s Estate, 37 A. 
516, 181 Pa. 349; In re Pinkerton’s 
Hstate, 44 A. 424, 193 Pa. 275; In re 
Baeder’s Hstate, 42 A. 1102, 190 Pa. 
606; Page’s Appeal, 18 A. 1088, 132 
Pa. 17; Harwood’s Appeal, 103 Pa. 
73; Horwitz v. Norris, 49 Pa. 213; 
Vanartsdalen v. Vanartsdalen, 2 Pa. 
312; Stahl’s Appeal, 2 Pa. 301; In re 
Bere’s Hstate, 96 Pa.Super. 125; 

re Webb’s Estate, 62 Pa.Super. 547; 
Livezey’s Est., 22 Pa.Dist. 984; Cook’s 
Est., 5 Pa.Dist. 119; Kennedy’s Es- 
tate, 9 Pa.Dist.&Co. 1; Gardiner vy. 
Willard, 6 R.I. 508; Muldoon v. Trew- 
hitt, (Tenn.Ch.A.) 38 S.W. 109; Prou- 
ty v. Bishop, 37 Vt. 684; Loyd v. 
Loyc’s Ex’r, 46 S.E. 687, 102 Va. 519; 
In r# Corse’s Will, 217 N.W. 726, 195 


see 88; In re Stephens, 95 L.J.Ch. 
3. 
{b] “Share” as meaning “princi- 


pal.”—Where a testator bequeathed 
legacies to each of his two nieces and 
SE OT eee eee 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 1915-1916] 


ty.7?, Death of the beneficiary of the trust before 
the testator does not render ineffectual the disposi- 
tion of the remainder, but the original remainder- 
men will take on the death of the testator,7* even 
though the will gives the trustee discretion to devote 
the entire principal to the use of the beneficiary,"4 
or even though the will imposes the duty of main- 
taining the beneficiary as a condition for the gift.7® 
Under a statute providing that the gift of an excess 
of a certain proportion of the estate to charitable 
or educational institutions will be invalid if the 
testator has certain near relatives alive,*® the por- 
tion of the remainder of a trust fund falling with- 
in the statute will be treated as undisposed of prop- 
erty and distributed accordingly.‘* A gift over 
which is notin writing is not effectual under a stat- 
ute requiring all parts of the will to be written.*’ 
If the gift over is conditional, the remainderman 
will not take if the condition is not fulfilled.*® Sim- 
larly, where the testator authorizes the corpus of the 
trust fund to be invaded for the life beneficiary’s 
support, the remainderman is not entitled to any es- 
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tate in the property save only in the event that on 
the death of the life beneficiary a part of the prin- 
cipal then remains undisposed of.8° Under the rule 
that a gift of the income of property with no lm- 
itation as to time of enjoyment and no other disposi- 
tion is a gift of the corpus,*! a gift of the income 
after the death of the life beneficiary is a gift of 
the corpus of the trust fund,®? even though there 
may be a provision for another disposition if the 
remainderman should predecease the life beneficiary 
without issue.** 


Validity. Where the principal is to be used to 
pay an annuity for the life of the beneficiary, a gift 
over is not invalid because of uncertainty as to the 
quantity of the residuary estate.>* 


[§ 1916] b. Rights of Particular Persons—(1) 
Beneficiaries of Trust. Where the will so provides, 
the beneficiary may receive the corpus at the 
expiration of the period specified for the duration 
of the trust,®®> as by his attainment of a certain 


to his sister, which legacies were to 
be held in trust during their lifetime, 
with the provision that, in case of the 
death of either without issue, then the 
share of such decedent should go over, 
the word ‘“‘share” had reference to the 
principal of the trust, and disposed 
of it. In re Hoffman’s Will, 94 N.E. 
990, 201 N.Y. 247. 


[c] Disposition “as at law and this 
wilL”—A provision that at the termi- 
nation of the trust the property 
should be disposed of “as at law and 
this will” has been held to mean that 
distribution should be made accord- 
ing to the will as controlled by ap- 
plicable law. Tramell v. Tramell, 32 
S.W.(2d) 1025, 35 S.W.(2d) 574, 162 
Tenn. 1. 


{[d] Division of realty and person- 
alty.— Where a will provided for no 
difference in disposition of real and 
personal trust property on termina- 
tion of a trust estate, it was the trus- 
tee’s duty to divide personalty in the 
same manner as the realty. Taber v. 
Taleott,; 101. A.02; 40.R.1., 338. 


[e] Proceedings to terminate tes- 
tamentary trust to which all devisees 
consented does not preclude the dev- 
isees from asserting their right under 
the will to the Share of one of them 
thereafter dying without issue, where 
the only thing determined by the 
court was that the trust should be 
determined, since in terminating it 
the court in no way invested the dev- 
isees with any different title to the 
property than given by the will. De- 
frees v. Brydon, 114 N.E. 336, 275 Mil. 
530. e 


{f] Renunciation by widow.— 
Where the testator gave the residue 
to trustees with directions to convert 
the property into money, and at the 
end of ten years pay a specified por- 
tion thereof to the widow, and the re- 
mainder to named legatees, but the 
widow renounced under the will and 
took under the statute, pursuant to a 
stipulation entered into by some of 
the residuary legatees, the trustee, 
on termination of trust, was required 
to distribute the residue in accord- 
ance with the will, and not in accord- 
ance with the stipulation, since the 
estate was not settled when the resi- 
due was turned over to the trustee, 
but remained in process of settlement 
until termination of the trust and dis- 
tribution of the residue by the trus- 
tee. Niles v. Rogovsky, 196 N.W. 836, 
182 Wis. 372. 


72. See infra § 1919. 


735° Decker Gvei,High St...) Mae. 
Cee: 50 N.Y.S. 260, 27 App.Div. 


Rule applied to remainder to bene- 
ficiary’s heirs see infra § 1917. 


74 Sauter v. Muller, 4 Dem.Surr. 
(N.Y.) 889. 


75. Jackson. v. 
S24 297 Ll 213: 


[a] For example, where the testa- 
trix devised land to a trustee, with di- 
rections that, if the devisee should 
support the testatrix’ feeble-minded 
son, the income should be paid to her, 
and on death of such son, if the dev- 
isee furnished him Christian burial, 
the property should be deeded to her, 
it was held that the trustee must con- 
vey the fee to the devisee, although 
the son died during the life of the 
testatrix. Jackson v. Knapp, 130 N.E. 
524, 297 Ill. 218. 


76. Restrictions on testamentary 
disposition to charitable uses gener- 
ally see supra §§ 155-186 in 68 C.J. 


77. Hasbrouck v. Knoblauch, 112 
N.Y.S. 159, 59 Misc. 99 [mod on other 
ere on 114 N.Y.S. 949, 130 App.Div. 
378]. 


78. Rinker’s Adm’r v. 
(Va.) 166 S.E. 546. 


[a] Thus a statement in a will 
that the testatrix instructed trustees 
how to dispose of any amount re- 
maining at the beneficiary’s death was 
held.not valid as a gift over of an 
unexpended trust fund. Rinker’s 
Adm’r v. Simpson, (Va.) 166 S.H. 546. 


79. McClelland v. Rose, 208 F. 508, 
125 C.c.A. 505; In re Schmitt, 121 
N.Y.S. 982, 187 App.Div. 286. 


[a] MTlustrations.—(1) Where the 
will gives the beneficiary the trust 
fund if he survives the period of the 
trust, but, if he dies sooner, then to 
the beneficiary’s children, and the 
beneficiary survives the period, a 
child of the beneficiary takes nothing 
under the will. In re Allen’s Estate, 
216 N.W. 446, 240 Mich. 661. (2) 
Under a will directing the trustee of 
the residuary estate to pay to the 
children of the testator’s daughter, if 
she died before the death of legatees 
of the net income on certain amounts, 
so much of the residue as was not re- 
quired for payment of such specific 
legacies, or, if she died without issue, 
to pay such portion to a designated 
person, the latter could have no claim 


Knapp, 130 N.E. 


Simpson, 


until after the daughter’s death with- 
out children surviving. Weed v. 
White, 123 As:585,181 Neo. 297) «(3) 
Where the testator devised to his ex- 
ecutors a sum in trust for his son, 
the income to be paid to his guardian 
for his benefit, and the principal to 
him when he reached the age of thir- 
ty, if in the opinion of the executors 
he had led a good and honorable life, 
otherwise the executors to have pow- 
er to revoke the gift, the sum then to 
be paid over to the testator’s brothers, 
and the son died at the age of twenty- 
one, having led a good and honorable 
life up to that time, and the executors 
had never revoked the gift to him, the 
brothers cannot claim the fund, since 
the gift over to them was expressly 
conditioned on a revocation of the gift 
to the son by the executors. In re 
popmaltt, 121 N.Y.S. 982, 1387 App.Div. 


80. In re Shea’s Will, 254 N.Y-S. 
512, 234 App.Div. 176 jtmod on other 
grounds 250 'N.Y.S. 288,°140 Misc. 
710, and foll 254 N.Y.S. 518, 234 App. 
Div. 176]. 


81. See supra § 1453. 


82. Guaranty Trust Co. of New 
York vy. Cutting, 225 N.Y.S. 407, 130 
Misc. 856; In re Miffliin’s Estate, 81 
A. 129, 232 Pa. 25. 


[a] For example, where a will pro- 
vides for the disposition of the testa- 
trix’ property after the death of any 
of her children, for whom the prop- 
erty had been held in trust, without 
issue surviving, to beneficiaries in- 
dicated, ‘‘to receive and pay over the 
rent and income of such share or 
shares,’ in the absence of a limitation 
over, or any express or implied re- 
striction on the payment of the body 
of the estate, the quoted words carry 
with them the right to the principal 
absolutely. In re Mifflin’s Estate, 81 
A. 129, 232 Pa. 25. 


83. Guaranty Trust Co. of New 
York v. Cutting, 225 N.Y.S. 407, 130 
Mise. 856. 


84. Dean v. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205 [rev on oth- 
er ahi 186 Ill.App. 139]. 


U.S.—McClelland v. Rose, 208 
EF. P03, 125 C.C.A. 505. 


Iowa.—Steffen v. Berend, 161 N.W. 
994, 180 Iowa 127. 


Mich.—In re Allen’s Estate, 216 N. 
W. 446, 240 Mich. 661. 
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age.8& 


testator is otherwise.*® 


Surviving beneficiaries.°? 


N.Y.—In re Gould’s Hstate, 259 N. 
Y.S. 258, 144 Misc. 670. 


N.C.—Hambright v. Carroll, 168 S. 
BH. 817, 204 N.C. 496. 


R.I.—In re Ames, 46 A. 47, 22 RI. 
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Tenn.—Tramell v. Tramell, 35 S.W. 
Cd) 574,182). SAW. (2d) 1025, (162 
Tenn. 1. 

Wis.—In re Paddock’s Hstate, 203 
N.W. 347, 186 Wis. 544. 

s6. Ark.—Wilkins v. Eanes, 190 
S.W. 99, 126 Ark. 339. ; 

Ky.—Grimes v. Oakland Bank, 299 


S.W. 541, 221 Ky. 642. 


“AC eT aI v. Beal, 106 Mass. 


N.Y.--In re Whitmore’s Will, 
N.Y.S. 413, 147 Mise. 129. 


Ri.—In re Clarke, 33 <A. 585, 19 
R.I. 110. 


S.C.—Hudson v. Leathers, 139 S.E. 
#965" 141° S.C.) 32. 


87. In re Halsted, 137 N.Y.S. 433, 
77 Misc. 82, 9 Mills Surr. 3338. 


[a] Not excluded.—A_ beneficiary 
entitled to the income of a fund for 
life is not excluded as a next of kin 
from the ultimate ownership of the 
trust fund, where there is no valid 
disposition of the fund by the re- 
mainderman. In re Halsted, 137 N.Y. 
S. 433, 77 Misc. 82, 9 Mills Surr. 333. 


Heirs of remaindermen sharing 
trust estate generally see infra § 1918. 


88. Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411; In re Grant’s Will, 
263 N.Y.S. 892, 147 Misc. 453; In re 
Kidd’s Estate, 141 A. 730, 293 Pa. 56. 


Heirs of testator sharing trust es- 
tate generally see infra § 1919. 


89. Philbrick v. American Bank & 
Mrust Co... 193) P.« 59,058 Mont.- 376; 
In re Foster’s Estate, 259 N.Y.S. 450, 
144 Misc. 622, 


[a] Miustration.—Under a will be- 
queathing all of the testator’s estate 
to a certain person, to be held in trust 
for another, who was to receive a cer- 
tain amount per year for life, the 
trustee to have what remained at the 
death of the beneficiary, the testator 
intended the trust to continue during 
the life of the beneficiary, or until 
the final exhaustion of the estate, not- 
withstanding the trustee predeceased 
her, and hence the beneficiary, who 
was heir of the trustee, was not en- 
titled to have the entire trust distrib- 
uted to her on the death of the trus- 
tee. Philbrick v. American Bank & 
Trust Co., 193 P. 59, 58: Mont. 376. 


90. In re Cowen’s Estate, 265 N.Y. 
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He may also receive the corpus of the trust 
fund if he is an heir of a deceased remainderman,** 
or an heir of the testator;** but he will not receive 
the principal as heir if the apparent intention of the 
Where the trustee is in- 
vested with discretion to turn over the corpus to 
the beneficiary at his attainment of a certain age 
if it is to his best interests, the beneficiary is not 
entitled to the corpus as a matter of right, subject 
only to the trustee’s affirmative showing of his in- 
competency,®® and the trustee’s holding of the cor- 
pus after the beneficiary’s attainment of the speci- 
fied age does not ipso facto cast on him the burden 
of an affirmative justification of such conduct.*? 


The survivor of several 


WILLS 


S. 40, 148 Misc. 35. 


Discretion of trustee in disposal of 
income see supra §§ 1889, 1890. 


91. In re Cowen’s Estate, 265 N. 
Y.S. 40, 148 Misc. 35. 


92. Rights and liabilities of sur- 
vivors generally see supra §§ 1344— 
1355. 


93. In re Stoddart’s Hstate, 216 P. 
985, 62 Cal.App. 233; Sutton v. Safe 
Deposit & Trust Co. of Baltimore, 142 
A. 627, 155 Md. 483; In re Fidelity 
payee Co., 160 N.Y.S. 193, 94 Misc. 
Oo. 

94. Sutton v. Safe Deposit & Triygt 
Co. of Baltimore, 142 A. 627, 155 Md. 
483; In re Kidd’s Hstate, 141 A. 730, 
293 Pa. 56. 


[a] For example, under a will de- 
vising property in trust for the tes- 
tator’s son and daughter, and provid- 
ing that the share of each should be 
held in trust until the trust termi- 
nated for the benefit of heirs or dis- 
tributees in case they died childless, 
the daughter acquired an interest in 
the trust estate of her brother, dy- 
ing childless, as heir or next of kin, 
and not as his survivor, and, as such, 
was entitled to take as one of the 
class entitled as heir or distributee 
of her brother. Sutton v. Safe De- 
posit & Trust Co. of Baltimore, 142 A. 
627, 155 Md. 488. 


95. In re Stoddart’s Estate, 216 P. 
985, 62 Cal.App. 233. 


[a] Illustration.—Where the tes- 
tatrix left two sixths of the residue 
of her property in trust for two mar- 
ried daughters and provided that on 
the death of either prior to the deaths 
of their husbands, or the husband of 
either, the portion of the principal of 
the trust as should be held for the 
benefit of the deceased daughter 
should go at once to other unmarried 
daughters, it was held that each of 
the two married daughters had a dis- 
tinct right to one half the trust un- 
connected with the other’s right to 
a like interest, and on the death of 
one the trust was not merged for the 
benefit of the surviving married 
daughter, but the principal of the de- 
ceased’s share would go to unmarried 
daughters. In re Stoddart’s Hstate, 
216 P. 985, 62 Cal.App. 233. 


96. In re Shrier’s Hstate, 169 N.Y. 
S. 330, 103 Misc. 132. 


[a] For example, under a will cre- 
ating four separate trusts, one for 
each of four children, and providing 
that, on the death of one childless, her 
portion shall be held on the same 
trusts for the others, the. principal 
will be divided and held in trust for 
the others. In re Shrier’s Estate, 169 


beneficiaries of a trust does not, because of sur- 
vivorship, take the estate of the others if the tes- 
tator does not so indicate®* unless as heir of the 
other,?* but the property shall go to the persons des- 
ignated by the testator.°° 
survivor when so provided by the will.°® 
trustee has discretion to terminate the trust and 
distribute the property among the surviving bene- 
ficiaries, the sole survivor is entitled to the corpus 
of the fund on termination by the trustee.?? 


[§ 1917] (2) Devisees, 
tives of Beneficiaries.°* 
or devisees of the beneficiary are entitled to the cor- 
pus of the trust estate on his death where the tes- 
tator has bequeathed the remainder to them,°®® or 


It will go in trust to the 
Where the 


Heirs, and Representa- 
The heirs, representatives, 


N.Y.S. 330, 103 Misc. 132. 


97. In re Schaffner’s Will, 227 N.Y. 
S. 443, 131 Mise. 559 [aff sub nom. 
Germann v. Reynolds, 230 N.Y.S. 839, 
aa ae dism 164 N.E. 600, 249 N.Y. 


98. Time as of when heirs are to 
be determined see infra § 1923. 


99. Conn.—Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 110 
Conn. 150; Gorham v. Gorham, 121 A. 
349, 99 Conn. 351; Allen v. Almy, 89 
A. 205, 87 Conn. 517,. Ann.Cas.1917B 
112; Russell v. Hartley, 78 A. 320, 
83 Conn. 654. 


D.C.—Vogt v. Vogt, 26 App.D.C. 
46 [appeal dism 27 S.Ct. 779, 203 U.S. 
581, 51 .L.Ed. 327). 


Ky.—Head v. Oldham Bank & Trust 
Co: “60 US{Wi (24) 621, "249 Ky e2Zo28 
Fidelity & Columbia Trust Co. v. 
Vogt, 250 S.W. 486, 199 Ky. 12; Quig- 
ley’s Trustee v. Quigley, 172 S.W. 
1071, 162 Ky. 754 [den reh 170 S.W. 
523, 161 Ky. 8513 “Clay... Chenault? 
96S: W. 1125, 123° Ky.) 6155) 2.9: key dae 
1085. 


Mass.—McElwain v. Allen, 134 N.B. 
620, 241 Mass. 112; Gilmore v. Gil- 
more, 134 N.E. 236, 241 Mass. 17; 
Stearns v. Fenno, 116 N.E. 406, 227 
Mass. 247; Sanger v. Bourke, 95 N.E. 
894, 209 Mass. 481. 


Mo.—Freeman v. Maxwell, 170 S.W. 
1150, 262 Mo. 13. 


N.J.—Application of Smith, 118 A. 
271, 94 N.J.Eq. 1; Miers v. Persons, 
117, A. 638, 92 N.J.Eq: 17; “Trenton 
Trust & Safe Deposit Co. v. Cook, 103 
A. 473, 88 N.J.Eq. 516. 


N.Y.—Matter of Central Trust Co., 
62 N.Y.S. 836, 48 App.Div. 223 [aff 
57 N.W. 1106, 163° NVY"6027:'" In Tre 
Hoyt’s Hstate, 197 N-Y¥.S. 828, 120 
Mise. 188; Henriques v. March, 197 
N.Y.S. 248, 119 Mise. 674 [aff 204 N. 
Y.S. 915, 209 App.Div. 814]. 


N.C.—Clark v. Wimberly, 
952, 171 N.C. 48. 


Pa.—In re Lippincott’s Estate, 120 
A. 136, 276 Pa. 283; In re Roop’s Hs- 
tate; TL TAY (787, (2,74 Bal. APP eer Wire 
McAlpin’s Estate, 60 A. 321, 211 Pa. 
26; In re Waln’s Hstate, 42 A. 299, 
189 Pa. 681; Vanartsdalen v. Vanarts- 
dalen, 2 Pa. 312. 


R.I.—Todd y. St. Mary’s Church, 
Portsmouth, 120 A. 577, 45 RI. 282; 
Fee v. Carney, 114 A. 134, 48 R.I. 


Tex.—Munger  v. Munger, 
App.) 298 S.W. 470. 


[a] Heirs at law as including dis- 
tributees.—Where the testator gave 
shares in his estate to certain sons 


87 S.E. 


(Civ. 


for later cases, developments and changes in the law see Annotations, same title and section number. 


ns Gs ~ 


~§ 1917] 


where the entire beneficial interest is vested in the 
beneficiary,! or where there is no limitation over 
of the trust fund and the beneficiary is the heir of 


absolutely, and placed the shares of 
the daughters and other sons in trust 
during their lives, and provided that, 
on their deaths, their several shares 
should pass to their “heirs at law,” 
and expressly provided that no hus- 
band of any daughter should acquire 
any marital rights or be deemed an 
heir at law, but made no such provi- 
sion as to the wives of the sons, a 
son’s share, on his death, was con- 
strued to pass to his distributees, in- 
cluding his surviving wife, under the 
rule that, where certain designated 
things are specifically denied, the cor- 
responding or correlative thing will 
conversely be given. Fidelity & Co- 
lumbia Trust Co. v. Vogt, 250 S.W. 
486, 199 Ky. 12. 


[b] Provision to “pay over and de- 
liver’ the property to a daughter’s 
issue at her death, imported a gift to 
the issue. Allen v. Almy, 89 A. 205, 
87 Conn. 517, Ann.Cas.1917B 112. 


le] Effect of deed to trustee fail- 
ing to provide for remainder.—W here 
a trustee under a will bequeathing 
property for use of married daughter 
with power to dispose of principal 
for her support and with remainder 
to her surviving children invested the 
fund in land, failure of the deed to 
provide for the remainder in the 
children was held not to affect their 
rights, since the will controlled the 
channel of the trust estate. Free- 
man v. Maxwell, 170 S.W. 1150, 262 
Mo. 13. 


1.: U.S.—Rolfe v. Coates, 282 F. 
586; Canfield v. Canfield, 118 F. 1, 55 
@iCHAS 16392 


Cal.—In re Barclay, 93 P. 1012, 152 
Caryrios; 


Conn.—Sterling v. Ives, 62 A. 948, 
78 Conn. 498; Mallory v. Mallory, 45 
A. 164, 72 Conn. 494; Johnson v. Web- 
ber, 33 A. 506, 65 Conn. 501. 


Ind.—Julian v. McAdams, 155 N.E. 
524, 85 Ind.App. 639. 


Ky.—Weakley v. Buckner, 16 S.W. 
1304191), Ky.'457,. 138 Ky.L. 373) Gills 
Heirs v. Logan's Heirs, 11 B.Mon. 231; 
Potts v. Shirley, 90 S.W. 590, 28 Ky.L. 
872. 


Me.—Bryant v. Plummer, 90 A. 171, 
111 Me. 511; Holcomb v. Palmer, 75 
A. 324, 106 Me. 17. 


Mass.—New England Trust Co. v. 
Scheffey, 164 N.E. 464, 265 Mass. 515; 
Hayward v. Rowe, 76 N.E. 286, 190 
Mass. 1, 11 Prob.Rep.Ann. 237; Alex- 
ander v, McPeck, 75 N.E. 88, 189 Mass. 
34; Powers v. Rafferty, 67 N.E. 1028, 
184 Mass. 85; Chauncey v. Salisbury, 
63 N.E. 914, 181 Mass. 516; Chauncey 
v. Francis, 63 N.E. 913, 181 Mass. 513; 
Fay v. Phipps, 10 Metce. 341. 


Mo.—Hook v. Dyer, 47 Mo, 214. 


N.H.—Felton v. Sawyer, 41 N.H. 
202. 

N.Y.—Matter of Schmitt, 121 N.Y.S. 
982, 137 App.Div. 286; Hughes v. 
Mackin, 44 N.Y.S. 710, 16 App.Div. 
291; Whitney v. Whitney, 18 N.Y.S. 
3; 63 Hun 59; Fox: v. Carr, 16 Hun 
566; Barnes v. Hathaway, 66 Barb. 
452; In re Carlson’s Estate, 230 N.Y. 
S. 329, 132 Misc. 748; Stagg v. Beek- 
man, 2 Edw. 89. 


N.C.—Baker v. McAden, 24 S.E. 531, 
118 N.C. 740. 

Ohio.—Gillis v. Long, 8 Ohio N.P. 
N.S. 1. 


Pa.—In re Wood’s Bstate, 104 A. 
673, 261 Pa. 480; In re Baeder’s Es- 
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the testator.? 


tate, 42 A. 1102, 190 Pa. 606; Skinner 
v. Bradford, 1 Miles 52; Simpson’s 
Estate, 23 Pa.Dist. 27; McAleer’s Es- 
tate, 16 Pa.Co. 450; Binder’s Hstate, 
9° Phila305. 


R.I.—Nye v. Koehne, 47 A. 215, 22 
R.I. 118; Bailey v. Hawkins, 27 A. 
512, 29 A. 65, 18 R.I. 573; Shepard v. 
Taylor, 13 A. 105, 16 R.I. 166 [aff 3 A. 
382, 15 R.I. 204] (descent). 


Tenn.—Eaton vy. Nashville Trust 
Co., 238 -S.W. 865, 145 Tenn. 575. 


[a] Trust because of beneficiary’s 
intemperate habits.—Where a testa- 
tor, after devising to three of his four 
children shares of his estate without 
restriction, devised the share of the 
remaining child, a son, to a trustee, 
with direction to pay the income to 
the wife of the son for the support 
of herself, her husband, and their 
children, and further provided that 
‘in case my said son shall, for five 
continuous years, lead a temperate 
and sober life, the said funds so de- 
vised shall be turned over to him as 
his own property,’ it was held that 
the sole reason for the creation of 
the trust being the intemperate hab- 
its of the son, at the son’s death the 
trust estate passed to his wife and 
children under the statutes of descent 
and distribution. Weakley v. Buck- 
a8 16 S.W. 130, 91 Ky. 457, 13 Ky.L. 


[b] Inconsistent provision after 
grant of absolute estate.—A bequest 
of seven thousand dollars in trust for 
the testator’s son until he attained 
fifty years, to prevent his squander- 
ing it, “at his death the remaining 
money to be equally divided between” 
a brother and a sister, impliedly gave 
full power of disposition to the donee 
after he attained fifty, and, since the 
limitation over took effect, if at all, 
not merely at his death before fifty, 
but at his death before or after that 
period, the limitation over was in- 
effective because inconsistent with 
the previous absolute estate, and, on 
the donee’s death before fifty leaving 
a wife and minor child, the trust fund 
passed to them as his distributees. 
Eaton vy. Nashville Trust Co., 238 S. 
W. 865, 145 Tenn. 575. 


[c] Applications of rule.—(1) 
Where a will gave the residue of the 
testator’s estate to named persons, 
“trustees herein . . for my three 
daughters . . in which they shall 
take share and share alike,’’ and pro- 
vided that the daughters should turn 
over proceeds of life insurance pol- 
icies to trustees, to be managed as a 
part of their interest in the trust es- 
tate, that the daughters should “be 
maintained and educated out of the 
net income from their respective 
shares in my estate,” and that each 
daughter complying with the condi- 
tions of the will should “receive her 
share of the estate and insurance 
money when she is 25 years of age,” 
a daughter had a vested interest be- 
fore reaching such age, which on her 
death prior thereto descended to her 
heirs. Rolfe v. Coates, 282 F. 586. 
(2) Where property was given to A 
subject to a trust so long as she 
should. remain the wife:of B, on her 
death while still married to B the 
property passed to him as her heir. 
In re Barclay, 93 P. 1012, 152 Cal. 753. 
(3) Where a devise to a grandson was 
to be held in trust for him for fifteen 
years after the death of the testator’s 
wife, after which he was to, take legal 
title, there being no remainders grant- 
ed, and the trust being for the sole 
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If a bencficiary has no interest in 
the corpus, his heirs or representatives take noth- 
ing by descent on his death.® 


If the beneficiary’s 


benefit of the devisee, on his death the 
estate passed to his administratrix 
free from such trust. Mallory v. Mal- 
lory, 45 A. 164, 72 Conn. 494. (4) 
Where the testator bequeathed a sum 
in trust to be invested for sons of 
his nephew and the income applied 
toward their education, the equitable 
title vested at once in the beneficiaries 
named on the death of the testator, 
and, on the death of the beneficiaries, 
the fund became the property of their 
estates. Julian v. McAdams, 155 N. 
E. 524, 85 Ind.App. 639. (5) Where 
land was devised in trust to a special 
trustee for the testator’s daughter 
and her children, and all the bene- 
ficiaries died, the trustee had the fee 
of the land for the use of the bene- 
ficiaries, and the estate was subject 
to the same rules as a legal estate, 
and, on the death of the beneficiaries, 
did not revert, but passed by descent. 
Gill’s Heirs v. Logan’s Heirs, 11 B. 
Mon. (Ky.) 231., (6) Where the tes- 
tator bequeathed a specified sum to 
his housekeeper, “to be in trust of 
my executor and put in savings bank, 
the income to be paid to her yearly, 
and the executor can draw this mon- 
ey, and buy a cheap place for her to 
occupy during her life, if he thinks 
it would be for her good,” and in be- 
quests to relatives substantially the 
same form of gift was used, and there 
was no residuary clause, and the 
housekeeper died leaving the princi- 
pal of the fund unimpaired or uncon- 
verted by the trustee, on her death the 
trust became executed, and the legal 
title given to the trustee followed 
the equitable title, and the fund be- 
came a part of her estate. Hayward 
v. Rowe, 76 N.E. 286, 190 Mass. 1, 11 
Prob.Rep.Ann. 237. (7) Where a tes-~ 
tator gave to his daughter, through a 
trustee, all his property, the income 
to be applied for her benefit until her 
arrival at age, and part of the prin- 
cipal to be paid to her when thirty 
and the balance when _ thirty-five 
years of age, with interest, and the 
daughter died at the age of twenty- 
four years, her administrator was 
entitled to the whole fund. Felton vy. 
Sawyer, 41 N.H. 202. (8) Where the 
testator devised his residuary estate 
to his executor, “in trust for my chil- 
dren,’’ with authority to the trustee 
to manage the estate for the best in- 
terests of the beneficiaries, directing 
that, if any of the children were dis- 
sipated, they should receive only a 
small portion until their habits 
should become improved, and that the 
portion due the testator’s daughters 
should be given them in their own 
right, “free from the debts and lia- 
bilities of their husbands, at such 
times as my executor may deem best,” 
on the death of one of the daughters 
the trust as to her share vested in 
her devisee. Baker v. McAden, 24 S. 
E. 531, 118 N.C. 740: 


2. In re Grant’s Will, 263 N.Y.S. 
892, 147 Mise. 453; In re Carlson’s 
Estate, 230 N.Y.S. 329, 132 Misc. 748. 


Rights of heirs of testator in ab- 
sence of disposition of trust fund see 
infra § 1919. 


8. Grossenbacher vy. Spring, 195 P. 
884, 108 Kan. 397; In re Leech’s Es- 
tate, 118 A. 354, 274 Pa. 369. 


[a] For example (1) where a will 
devised property in trust for the bene- 
fit of the testator’s grandchildren and 
directed the net income to be paid 
annually during their lives, and after 
the death of the last survivor the en- 
tire estate to be divided between the 
heirs of their bodies, at the death of 
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interest in the remainder is vested subject to di- 
vestment and he dies before divestment, the corpus 
of the trust becomes part of his estate,* but, if his 
death before a certain event divests his interest, his 
estate takes no interest® or only such interest as is 
not divested. A will which gives the corpus of a 
trust fund to the testator’s children who shall be 
living at the time of his death and to the legal is- 
sue of any deceased child who should survive such 


date by representation does not exclude issue of a 


child who predeceased the testator,’ and the’ fact 
that the testator has made a separate bequest to 
such issue is not evidence of an intention to exclude 
them.® It has been held that a remainder over if 
the beneficiary die without issue implies a remain- 
der to the issue if there should be any.® 


Death of beneficiary before testator has been held 
not to defeat an express remainder to the benefici- 
ary’s heirs.?° 

[§ 1918] (3) Heirs, Representatives, and Devi- 
sees of Remaindermen.'! If the remainderman dies 
prior to the life beneficiary of the trust, his estate 
will take if the will makes no provision for that con- 
tingency,!?, or if it expressly or impliedly so pro- 
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[§§ 1917-1919 


vides.1% A devise of a portion of the corpus of the 
fund to a remainderman, but if he should die before 
the termination of the trust and distribution of the 
shares ky the trustees then to others, does not vest 
the representative of the remainderman with an in- 
terest in the corpus where the remainderman dies 
before distribution is made, although after the event 
on which the trust is to terminate happens.*+ Where 
a remainderman takes a vested interest in a share 
of the corpus subject to be divested by his death 
without issue before distribution and he dies with 
issue, his share forms a part of his estate and es- 
capes further control under the testator’s will.1® A 
limitation over to the estate of the remainderman 
if he should die before the life beneficiary may pass 
the property to the residuary legatees or devisees 
of the remainderman where he dies testate before 
the life beneficiary.?® 


[§ 1919] (4) Heirs of Testator.17 In the absence 
of an inclusive residuary clause,'® the corpus of the 
trust property on the termination of the trust goes 
as intestate property to the testator’s heirs or dis- 
tributees where there is no disposition by will of the 


a beneficiary, the mother of such de- 
ceased beneficiary acquired no inter- 
est in the trust estate under the stat- 
ute of descents and _ distributions. 
Grossenbacher v. Spring, 195 P. 884, 
108 Kan. 397. (2) Where a will cre- 
ated a trust of the residue and pro- 
vided that the corpus should be held 
and payments made of income to the 
testator’s wife and children during 
‘their lives and to the issue of such 
as might die leaving issue, during the 
minorities of the issue, to be paid un- 
der a spendthrift trust, and ‘after 
these trusts have been fully executed 
then the said property shall descend 
and go as my estate according to the 
then existing laws,’’ on the termina- 
tion of the trust the property did not 
vest in the testator’s children so as 
to go to their personal representa- 
tives, since the will provided that at 
the time of the vesting the children 
of the testator must be dead. In re 
Leech’s Estate, 118 A. 354, 274 Pa. 
369. 


[b] Discretion to pay over in trus- 
tee.—The heirs of the beneficiary take 
no title where the principal may be 
paid over to the beneficiary in the 
trustee’s discretion and the trustee 
never exercises this power. Johnson 
v., Ross, 146 N.Y.S. 355, 160 App.Div. 
866. 


4. Hall v. Beebe, 111 N.E. 899, 223 
Mass. 306; In re Watson’s Will, 186 
N.E. 787, 262 N.Y. 284; In re Schmitt, 
121 N.Y.S. 982, 1837 App.Div. 286. 


[a] Illustration.—Where a testa- 
tor devised to his executors a sum 
in trust for his son, the income to be 
paid to his guardian for his benefit, 
and the principal to him when he 
reached the age of thirty if in the 
opinion of the executors he had led a 
good and honorable life, otherwise the 
executors to have power to revoke 
the gift, which was then to be paid 
over to the testator’s brothers, the son 
had a vested interest in the fund, 
subject to being divested on the hap- 
pening of a condition; and, where the 
son died at the age of twenty-one hav- 


ing led a good and honorable life up 
to that time, and the executors had 
never revoked the gift to him, this 
interest became a part of his estate, 
and passed to his administrator, to 
whom the fund should be paid. In re 
a 121 N.Y.S. 982, 187 App.Div. 


5. In re Goldfeld’s Will, 256 N.Y.S. 
268, 142 Misc. 712 [aff 257 N.Y.S. 1034, 
236 App.Div. 718]. 


6. In re Bostwick’s Will, 140 N.E. 
576, 236 N.Y. 242 [rearg den sub nom. 
In re Farmers’ Loan & Trust Co., 142 
N.E. 321, 236 N.Y. 652]. 


[a] TIllustration.—Where a testa- 
tor gave property in trust to pay the 
income to his widow for her life and 
after her death to pay the income to 
his son until the son attained ma- 
jority, at which time one half of the 
trust fund was to be delivered to the 
son and the income from the balance 
paid to him for his life and on the 
death of the son the entire estate, 
whether the whole or one-half part 
thereof, be delivered to the lawful is- 
sue of the son, and the son died after 
reaching his majority but before the 
death of the widow, the entire trust 
fund, on the widow’s death, was to be 
delivered, in accordance with the will, 
to the son’s issue, and one half there- 
of did not pass under the son’s will, 
since he would not become entitled 
to one half of the trust fund unless 
he both survived the widow and at- 
tained his majority. In re Bostwick’s 
Will, 140 N.E. 576, 236 N.Y. 242 [rearg 
den sub nom. In re Farmers’ Loan & 
Trust Co., 142 N.B. 321, 236 N.Y. 652). 


7. In re Irwin’s Hstate, 155 A. 432, 
304 Pa. 200. 

8. In re Irwin’s Estate, supra. 

9. In re Hoffman’s Will, 94 N.E. 
990, 201 N.Y.: 247. 


10. In re Gilman, 148 N.Y.S. 1047, 
85 Misc. 651,.12; Mills Surr. 83 [aff 
150 N.Y.S. 1087, 166 App.Div. 803]. 


[a] For example, where a will 


provided that a trust fund should be 
divided when the testator’s son R 
was thirty years old or his son L 
reached the same age if R should die 
before attaining that age, and that, 
if either should die before division of 
the estate, then his share should go 
to his heirs, executors, and adminis- 
trators, the gift over on the death of 
R was not impaired by the fact that 
he died before his father; and it in- 
ured to his administratrix. In re Gil- 
man, 148 N.Y.S. 1047, 85 Misc. 651, 12 
Mills Surr. 83 [aff 150 N.Y-S. 1087, 166 
App.Div. 803]. 


11. Time as of when heirs are to 
be determined see infra § 1923. 


12. In re Laub’s Estate, 59 Pa.Su- 
per. 463. 
13. Leary v. Liberty Trust Co., 171 


N.E. 828, 272 Mass. 1, 69 A.L.R. 1239; 
In re Ottman’s Estate, 259 N.Y.S. 381, 
144 Mise. 585. 


[a] Death of remainderman before 
testator.—Under a statute providing 
that, if a devise or legacy is made to 
a relation of the testator who dies 
before the testator but who leaves is- 
sue surviving the testator, such issue 
shall take the same estate as the par- 
ent unless a different disposition is 
made by the will, a gift of the remain- 
der of a trust fund fo a brother of the 
testator or, if he should die before 
the beneficiary, to his estate, vests the 
property in the estate of the remain- 
derman rather than in his children 
where he dies before the testator. 
Leary v. Liberty Trust Co., 171 N.E. 
828, 272 Mass. 1, 69 A.L.R. 1239. 


14._ Tetlow v. Capron, 141 A. 326, 
49" Ro 62s 


15. In re Godwin, 140 N.Y.S. 234, 
78 Mise. 715, 10 Mills Surr. 30. 


16. Leary v. Liberty Trust Co., 171 
N.H. 828, 272 Mass.'1, 69 A.L.R. 1239. 


17. Time as of when heirs are to 
be determined see infra § 1923. 


18. Rights of residuary legatees 
and devisees see infra § 1920. Ss 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 1919} 


remainder,!® or the disposition over is invalid,?° or 
where the will, although giving a remainder in cer- 


19. Ill—¥First Trust & Savings 
Bank of De Kalb vy. Olson, 187 N.E. 
282, 353 Ill. 206; Beal v. Higgins, 135 
N-E. 759, 303 Ill. 370; Wilce:v. Van 
Anden, 94 N.E. 42, 248 Ill. 358, 140 
Am.S.R; 212, 21 Ann.Cas. 153; Lewis 
v. Harrower, 64.N.E. 374, 197 Ill. 315. 


Ky.—Clayton v. Mallory, 125 S.W. 
262, 1386 Ky. 830. 


Me.—Edwards v. Packard, 149 A. 
623, 129 Me. 74. ‘ 
Mass.—Walton iw. Draper, 91 N.E. 


884, 206 Mass. 20; Buffinton v. 
am, 25 N.E. 975, 152 Mass. 477; 
ing v. Loring, 100 Mass. 340. 


Mo.—Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. ; 


N.H.—Kimball v. Lancaster, 60 N. 
H. 264. 


N.J.—Mulford v. Mulford, 6 A. 609, 
42 N.J.Eq. 68. 


N.Y.—Doane v. Mercantile Trust 
Co., 55 N.E. 296, 160 N.Y. 494; Smith 
v.. Edwards, 88 N.Y. 92; Vernon v. 
Vernon, 53 N.Y. 351; Benedict v. Dun- 
ning, 97 N.Y.S. 259, 110 App.Div. 303; 
Russell vy. Hilton, 80 N.Y.S. 5638, 80 
App.Div. 178 [mod 76 N.Y.S. 233, 37 
Mise. 642, aff 67 N.E.-1089, 175 N.Y. 
525, and rearg den 68 N.E. 1124, 176 
N.Y. 560]; In re Grant’s Will, 263 
N.Y.S. 892, 147 Mise. 453; In re Carl- 
son’s Estate, 230 N.Y.S. 329, 132 Misc. 
748; In re Fidelity Trust Co., 160 N. 
Y.S. 193, 94 Mise. 5338; Matter of Her- 
man, 62 N.Y.S. 1008, 30 Misc. 25, 1 
Mills Surr. 411; Jackson v. Jansen, 
6 Johns. 73; Wood v. Keyes, 8 Paige 
365. 


Max- 
Lor- 


- Pa.—In. re Kidd’s Pstate, 141 A. 
430, 293 Pa. 56; 

73 A. 941, 224 Pa..570; McCurdy’s Ap- 
peal, 16 A. 626, 124 Pa. 99, 10 Am.S.R. 
575, 23 Wkly.N.C. 226; McDevitt’s Ap- 


peal, 5 A. 777, 113 Pa. 108. 


Va.—Hayes v. Goode, 7 Leigh (34 
Va.) 452. 


Ont.—Re Rispin, 25 Ont.L. 633, 19 


Ont.W.R. 269, 2 Ont.W.N. 1122, 21 
Ont.W.R. 380, 3 Ont.W.N. 706. 
[a] Rule applied.—(1) Where a 


will directed that all the testator’s 
property should be held in trust by a 
named trustee, and that the trustee 
should pay the net proceeds thereof 
in a certain proportion to two brovn- 
ers of the testator, one of whom was 
an invalid and the other a _ spend- 
thrift, there was an active trust cre- 
ated in the trustee for the benefit 
of the brothers, each of the brothers 
taking a life estate in the estate in 
proportion to the amount of income 
directed to be paid to him, the re- 
mainder therein, not being devised, 
descending to testator’s heirs at law 
as intestate property. Lewis v. Har- 
rower, 64 N.E. 374, 197 Ill. 315. (2) 
Where a will left the residue of the 
estate in trust, the income to be paid 
to the testatrix’ two sons, and on the 
death of either to the lawful issue of 
his body, but, if he died without is- 
sue, then to the survivor, and on the 
death of both the trust. to cease and 
determine, and both the sons _ died 
without, issue, the principal should 
be divided equally between the es- 
tates of the sons, the testatrix’ only 
heirs. Walton v. Draper, 91 N.E. 884, 
206 Mass. 20. (3) Where the _ testa- 
tor’s will established a trust for ten 
years for the benefit of widow and 
three children, making no disposition 
of interest after termination of trust, 
such interest devolved on the widow 
and children by operation of law on 
termination of the trust. Smith vy. 
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In re Young’s Estate,. 
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Smith, 188 S.W. 1111, 194 Mo.App. 309. 
(4) Where a will left. the residuary 
estate in trust for three stepsons of 


the testatrix and provided that on, 


the death of one of the stepsons with- 
out issue his share should return to 
the executor, to be added to the trusts 
for the survivors, on the death of the 
survivors or either of them, the will 
containing no express or implied dis- 
position of the secondary shares, their 
interest in the share of the stepson 
who predeceased them became intes- 
tate property. In re Fidelity Trust 
Co., 160 N.Y.S. 198, 94 Mise. 533.° (5) 
The testator died in 1785, and left 
certain ground to. trustees for a fam- 
ily burial ground, but left no tund 
for its care. The lot fell into disuse 
and was valuable for other purposes. 
The orphans’ court decreed its sale, 
and ordered a portion of the money 
to be used in buying a lot in an es- 
tablished cemetery, and a portion in 
removing the dead and marking the 
graves in the new lot, and a certain 
sum to be expended to provide for 
the perpetual care of the property. 
It was held that a division of the re- 
mainder among the heirs of-the tes- 
tator was proper. In re Young’s Es- 
tate, 73 A. 941, 224 Pa. 570. 


20. Russell v. Hartley, 78 A. 320, 
83 Conn. 654; McGill v. Trust Co. of 
New Jersey, 125 A. 108, 96 N.J.Eq. 331 
[mod 121 A. 760, 94 N.J.Eq. 657]; In 
A Se Estate, 47 A. 238, 197 Pa. 


[a]. Merger on invalidity of re- 
mainder.—W here a testator bequeaths 
his estate in trust for his wife for 
life, remainder to charitable uses 
which are void, the equitable life in- 
terest given her by the will merges 
with the title to the portion of the 
corpus which she inherits under the 
intestate laws, and may be distribut- 
ed to her, the trust to that extent be- 
ing executed. In re Conley’s Estate, 
47 A.-238, 197 Pa. 291. 


21. Ky.—Bourbon Agr. Bank & 
Trust Co. v. Miller, 265 S.W. 790, 205 
Ky. 297; Brown vy. McCommas, 242 
S.W. 362, 195 Ky. 387. 


Md.—Henderson y. Henderson, 101 
A. 691, 131 Md. 308. 


Mass.—Walton y. Draper, 91 N.E. 
884, 206 Mass. 20. 


N.Y.—Johnson y. Ross, 146 N.Y.S. 
855, 160 App.Div. 866; In re Schaff- 
ner’s Will, 227 N.Y.S. 443, 131 Misc. 
559 [aff sub nom. Germann y. Reyn- 
olds, 230 N.Y.S. 839 (appeal dism 164 
N.E. 600, 249 N.Y. 601)]; Velders v. 
Gaines, 184 N.Y.S. 100, 112 Misc. 226; 
ire Bergen, 165 N.Y.S. 408, 99 Misc. 


Pa.—In re French’s Estate, 
809, 301 Pa. 223, 72 A.L.R. 1042. 


R.I.—Osgood v. Thomas, 121 A. 122, 
45 R.I. 189. 


Eng.—In re Payne, [1927] 2 Ch. 1. 


[a] Vested remainder subject to 
divestment.—Where the beneficiary 
holds a vested remainder in the cor- 
pus subject to be divested by his 
death during minority, at his death 
during minority the remainder passes 
as intestate property of the testator 
where there is no other disposition of 
it. In re Goldfeld’s Will, 256 N.Y.S. 
268, 142 Misc. 712 [aff 257 N.Y.S. 1034, 
236 App.Div. 718]. 


[b] Failure of issue.—(1) Where 
the testator bequeathed the interest 
on trust funds to his children for life, 
and in case of their death without is- 
sue then over to the survivors, the 
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tain contingencies, makes no provision for the con- 
tingeney which actually happens.” 


However, even 


residue of the trust fund remaining 
after the death of the last child who 


‘dies without issue will go as unde- 


vised property, unless some person 
was designated to take it. Sanger v. 
Bourke, 95 N.E. 894, 209 Mass. 481. 
(2) Where a will left the residue of 
the estate in trust, the income to be 
paid to the testatrix’ two sons, and 
on the death of either to the lawful 
issue of his body, but, if he died with- 
out issue, then to the survivor, and 
on the death of both the trust to cease 
and determine, and both the sons died 
without issue, the principal should be 
divided equally between the estates of 
the sons, the testatrix’. only heirs. 
Walton v. Draper, 91 N.E. 884, 206 
Mass. 20. (3) When a trust estate is 
created by will, with income to the 
life beneficiary, and remainder to his 
issue, and the beneficiary dies with no. 
issue, the testator is assumed to have 
died intestate as to the part of the 
estate embraced within the trust. 
Velders v. Gaines, 184 N.Y.S. 100, 112 
Misc. 226. 


[e] Devise by heir.—A will plac- 
ing the testator’s property in trust 
for his wife during life/ and atter 
her death giving it to his children 
“then living, and to the issue of.such 
as may then be dead,’’ created a con- 
tingent remainder in the children liv- 
ing at the time of his wife’s death, 
and so, where his only heir, a son, 
died before his mother, leaving a will 
by which he gave her everything, the 
property reverted to the heirs of the 
testator or the son, and by reason 
of his will to the mother, so that the 
brothers and sisters of the testator 
could claim no interest in the estate 
as heirs of the testator living at the 
time of his wite’s decease. Osgood 
v. Thomas, 121 A. 122, 45 R.I. 189. 


[d] IlUustrations.—(1) Under a 
will leavin= property in trust for ben- 
efit of the testator’s son with remain- 
der to the latter’s children, where the 
son died without children, the remain- 
der was intestate property of the tes- 
tator and the estate descended to the 
son’s heirs. Bourbon Agr. Bank & 
Trust Co. vy. Miller, 265 S.W. 790, 205 
Ky. 297. (2) Where a will created a 
trust for the benefit of one for life, 
and gave the remainder to the life 
tenant’s brother and sister and their 
issue, and both the brother and sister 
died intestate and without issue. be- 
fore the life tenant, the remainder 
goes to the heirs of the testatrix. 
Brown v. McCommas, 242 S.W. 362, 
195 Ky. 337. (3) Where a will cre- 
ating a trust méasured by the lives 
of the testatrix’ daughters provided 
for distribution of the corpus of the 
trust estate to surviving children and 
grandchildren of the testatrix, and 
further empowered the executors 
within their discretion to sell prop- 
erty before the death of the daugh- 
ters: and divide the proceeds amongst 
the children and grandchildren, if the 
surviving executor did not elect to 
exercise discretionary power to sell 
the corpus of the estate during the 
lifetime of the sole surviving daugh- 
ter, the estate passed to the next of 
kin of the testatrix by intestacy; 
there being no provision in the will 
for disposition of the estate in such 
event. In re Schaffner’s Will, 227 N. 
Y.S. 443, 181 Misc. 559 [aff sub nom. 
Germann v. Reynolds, 230 N.Y.S. 839 
(appeal dism 164 N.E. 600, 249 N.Y. 
601)]. (4) Where the testator be- 
queathed certain property in trust for 
the benefit of his son and daughter, 
with remainder to their issue as 
though it had come to them from 
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though there is no dispésition over, the corpus of 
the trust property will not be given to the heirs of 
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time.?° 


the testator if the beneficiary is made the sole equi- 


table owner and the trust is merely a limitation on 
The heirs will take 
where the will expressly so provides,?* or where such 
an intention can be construed from the whole will 
in the light of surrounding cireumstances;** they 
will not take if there is a disposition over to oth- 


his possession during his life.?? 


ers.2° If the beneficiaries release 


their parents dying intestate, the re- 
mainders failed on its appearing that 
neither son nor daughter left issue 
surviving them, and the property was 
distributable as intestate property 
of the testator. Overton v. Wilson, 
141 N-Y.S. .130,. 156 App. Div. 22,.41 
Mills Surr. 115 [appeal gr 141 N.Y.S. 
1135, 156 App.Div. 915, and aff 103 N. 
E. 1128, 209 N.Y. 573). 


22. Canfield v. Canfield, 118 F, 1, 
55 C.C.A. 169; Hayward v. Rowe, 76 
N.E. 286, 190 Mass. 1, 11 Prob.Rep. 
Ann. 237; Chauncey v. Salisbury, 63 
N.E: 914, 181 Mass. 516; Chauncey v. 
Francis, 63 N.E. 913, 181 Mass. 513; 
Nye v. Koehne, 47 A. 215, 22 R.I. 11s. 


23. Ind.—French v. French, 108 N. 
BE. 786, 58 Ind.App. 621. 


Mes—Cushman y. Goodwin, 50 A. 50, 
95 Me. 353. 


Mass.—Rotch y. Rotch, 53 N.E, 268, 
173 Mass. 125; Gage v. Wood, 50 N. 
EH. 1040, 171 Mass. 465. 


Mo.—Evans v. Rankin, 44 S.W.(2d) 
644, 329 Mo. 411. 


N.J.—Miers v. Persons, 111 A. 638, 
92 N.J.Eq. 17. 


R.I.—Taber vy. Talcott, 
40 RAL. 338. 


S.c.—Clardy v. Clardy, 115 S.E. 603, 
122 S.C. 451. 


[a] For example (1) where the 
testator bequeathed and devised the 
residue of his property to trustees to 
sell and convert, invest and reinvest, 
and pay the income to his daughter 
as long as she should live, and after 
her death leaving no issue the prin- 
cipal sum to be paid to his next of 
kin surviving, and in case she died 
leaving issue the income to be paid 
to such issue in the proportions that 
they would take property from her 
under the statute of distribution, it 
was held that, on the daughter’s death 
without issue, the principal sum 
would go to the testator’s next of kin 
surviving at the time of his death. 
Miers vy. Persons, 111 A. 638, 92 N.J. 
Eq. 17. (2) A will giving to a trus- 
tee for the use of the testator’s 
daughter all his estate, directing the 
trustee to keep and manage the prop- 
erty for the daughter “for her bene- 
fit and to the heirs of my body, she 
haying the possession and control of 
the property during her life,” was 
held. to create a vested remainder in 
the daughter, she being the only heir. 


101 A. 2, 


Clardy v. Clardy, 115 S.E. 603, 122 
S.C, 451. 
[b] Disposition to direct line.—A 


will creating a trust, the income from 
which was to be divided equally 
among surviving children or grand- 
children of the testatrix, the trust 
to be measured by the life of the de- 
cedent’s daughters, and directing that 
on the death of the daughters or in 
case of sale by the executors. the 
property should be equally divided be- 
tween the surviving children and chil- 
dren of the deceased children, evi- 
denced an intention by the testatrix 
to have the estate pass to the direct 


Testator. 


their rights, the 


line of her blood. In re Schaffner’s 
Will, 227 N.Y.S. 4438, 131 Misc. 559 
{aff sub nom. Germann v. Reynolds, 
230 N.Y.S. 839 (appeal dism 164 N.E. 
pene, 249 N.Y. 601)]. 


[ec] Provision for descent accord- 
| ing to existing laws.—A will creat- 
ing certain trusts, and providing that 
when the trusts were ended the prop- 
erty should descend as the testator’s 
estate according to the then existing 
laws of the jurisdiction, in effect des- 
ignated the persons to take as well 
as the laws governing the distribu- 
tion, since the law which would de- 
termine the division would determine 
the persons. In re Leech’s Estate, 
118 A. 354, 274 Pa. 369. 


24. Lindsey v. 
App.) 175 S.W. 829. 


[a] Intention construed.—Where a 
will created a spendthrift trust in 
favor of the testator’s son for twenty- 
five years and provided that, if the 
son should die during that period, tne 
property should go to the testator’s 
heirs, otherwise to the son, and a 
codicil extended the trust for the life 
of the son but made no provision as 
to the disposition of the principal 
thereafter, and it appeared that the 
son was weak intellectually, and had 
become estranged from the testator, 
who was more anxious to prevent the 
squandering of his property than to 
care for the son, and that the testa- 
tor had an affection for his collateral 
relatives, the intention of the testator 
was to vest the property in the col- 
lateral kindred on the expiration of 
the trust. Lindsey v. Rose, (Tex.Civ. 
App.) 175 S.W. 829. 


25. McClelland v. Rose, 208 F. 508, 
125 C.C.A. 505. 


[a] For example, under a will di- 
recting that, on the death of the tes- 
tator’s daughter, who predeceased the 
testator, one half of the income of 
the residue be paid his son, and, 
“upon decease of my wife, if my son 
. . . Survive her, then to pay the 
whole of such net income to my said 
son for life, but, in case my son 
should die, leaving my wife surviv- 
ing, then, during the life of my said 
wife, the widow of my son is to re- 
ceive one-third of my son’s share 
of said income, and the issue of my 
son two-thirds, and, upon the decease 
of my wife, then the widow of my 
said son is to receive one-third of the 
principal of the trust fund [the resi- 
due], and the issue two-thirds,” there 
is no intestacy as to the residue in 
case of the death of the testator’s 
wife before the son, but, on the death 
of the son, it goes to his wife and 
children. In re Cox’s Estate, 36 A. 
564, 180 Pa. 139, 2 Prob.Rep.Ann. 616. 


[b] Ownership but not possession 
in beneficlary.— Where the beneficiary 
of the trust, according to the terms 
of the will, became the beneficial own- 
er of the trust property at the expira- 
tion of twenty-five years, but did not 
acquire the right to the possession 
thereof, the collateral heirs of the 
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remainder left to the heirs will take effect at that 


[§ 1920] (5) Residuary Devisees or Legatees of 
The corpus of the trust property will go 
to the residuary devisees or legatees of the testator 
where there is an express limitation over to them,”? 
or where the general residuary clause is broad 
enough to include it in the absence of a limitation 
over?’ or in the event the testator has failed to pro- 


testator had no interest. McClelland 
v. Rose, 208 F. 503, 125 C.C.A. 505. 


[e] Substitutionary remainder- 
men.—A_ vested estate was given to 
two daughters for life of a third and, 
as between them, a Survivorship was 
created and the:will provided in de- 
fault of living and surviving issue of 
the body of the cestui que vie, and in 
the event of the two daughters both 
dying intestate and without children 
surviving, the property should go to 
the testatrix’ right heirs. One of the 
two daughters died intestate and 
without issue, and the other died 
without issue but left a will by which 
her interest was given to the cestui 
que vie for life and on her deatn to 
persons named. It was held that, al- 
though neither of the two daughters 
survived the cestui que vie, the tes- 
tamentary disposition of the daugh- 
ters provided substitutionaries for 
herself who succeed to the rights that 
would have been hers had she sur- 
vived the cestui que vie or left issue 
surviving herself, and the heirs of 
the testatrix did not take. In re 


Feeds Estate, 116 A. 895, 273 Pa. 


26. Dodge v. Dodge, 92 A. 49, 112 
Me. 291. ; 


Release by beneficiaries as termi- 
nating trust see supra § 1911. 


27. 


one Gilmore y. Gilmore, 134 N.E. 


2a Mass tus Calleyasave New 


Hampton Literary Inst., 138 A. 323, ° 


83 N.H. 104; Russell v. Hilton, 80 N. 
Y.S. 563, 80 App.Div. 178 [mod on 
other grounds, 76 N.Y.S. 233, 37 Misc. 
642, aff 67 N.E. 1089, 175 N.Y. 525, 
and rearg den 68 N.E. 1124, 176 N.Y. 
te eo ae v. Patton, 3 Edw. (N. 


{a]_ Failure to extend trust.—Fail- 
ure of the trustees to exercise a dis- 
cretion to extend the trust was held 
not to defeat a remainder to a resid- 
uary legatee where the will provided 
for payment to him at the end of the 
extension “‘or sooner,” and the testa- 
tor contemplated that the residuary 
legatee should become one of the 
trustees. Calley v. New Hampton 
Literary Inst., 1388 A. 323, 83 N.H. 104. 


28. Mayhew v. Godfrey, 103 Mass. 
290; Wechsler v. Drey, 197 N.Y.S, 4538, 
203 App.Div. 692; Pomroy v. Hincks, 
77 N.Y.S. 595, 74 App.Div. 298 [aff 
72 N.E. 628, 180 N.Y. 73]; In re Senn’s 
state, 164 N.Y.S. 399; In re Fuller’s 
Will, 5 N.Y.S. 46, 16 N.Y.Civ.Proc. 
412. See Barnes v. Dow, 10 <A. 258, 
59 Vt. 580 (where the nephew of the 
testator took the remainder after 
termination of the trust under a will 
providing: “2d. I give, devise and 
dispose to my nephew and his heirs, 
all my effects or estate, both real and 
personal, except the support of my 
sister during her lifetime. And T 
give my estate in trust to my execu- 
tor. 3d. I give to my sister. her 
support during her natural lifetime 
out of my estate’’). 


[a] Will construed.—Where the 
testator made specific legacies to cer- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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vide for a disposition in the contingency which hap- 
However, it has been held that, if there are 
deficiencies in the general legacies, the principal 
must first be applied to the payment of such de- 
ficiencies before payment to the residuary estate.®° 
The residuary estate will not take where the tes- 
tator has indicated another intention.?? 


[§ 1921] c. Nature of Estate Vesting after Ter- 
mination of Trust.°? Unless it. is otherwise provid- 


pens.” 


ed, those who take on termination 


tain of his brothers and sisters and 
nieces and nephews, making, only 
small legacies to two of them to pur- 
chase gifts to remember him by, be- 
cause they were in need of no finan- 
cial assistance from him, and gave 
the residue to the children of the de- 
ceased brother, especially providing 
that, if the residue was less than one 
half of the estate, the specific be- 
quests should be proportionally di- 
minished, the testator’s intention 
clearly was to limit his gifts to his 
other heirs to the specific legacies, 
which would be defeated by a con- 
struction of the will as excluding 
from the residue the corpus of a trust 
fund after the death of the beneficiary 
of that trust, so that the corpus will 
be considered a part of the residue, 
although there was no express provi- 
sion to that effect. Wechsler v. Drey, 
197 N.Y.S. 453, 203 App.Div. 692. 


[b] Directing executors instead of 
trustees to pay over residue.—The 
fact that the testator, after directing 
his executors to invest a trust fund to 
secure a life annuity for the benefi- 
ciary and making specific legacies to 
others, directed his executors, instead 
of his trustees, to pay over the resi- 
due, both real and personal, to the 
children of his brother, to be divided 
into as many shares as there were 
children or the issue of deceased chil- 
dren, does not limit the residuary be- 
quest to the property exclusive of the 
trust fund, but permits the corpus of 
that fund to be paid over as part of 
the residue after the death of the life 
tenant. Wechsler v. Drey, 197 N.Y.S. 
453, 203 App.Div. 692. 


29. Bailey v. Bailey, 128 N.E. 29, 
236 Mass. 244; In re Rooker’s Will, 
162 N.E. 283, 248 N.Y. 361; 
Estate, 31 Pa.Co. 385. 


[a] For example, under a _ will 
creating a trust, with directions to 
pay the ineome to the testator’s son 
for life, and part thereof to the son’s 
widow, while single, and disposing 
of the remainder on the contingency 
that the son left children, but no 
widow, or if he died leaving no widow 
or children, but making no provision 
for the contingency of the son’s death 
leaving both widow and children, the 
- yesiduary devisees were entitled to 
such remainder, where the son left 
widow and children. Bailey v, Bailey, 
128 N.E. 29, 286 Mass. 244. 


30. Matter of Title Guarantee & 
Trust Co.)'88 N. Bi 375, 195 N.Y: 339; 
In re Thompson’s Estate, 213 N.Y.S. 
422, 126 Misc. 99 [mod on other 
grounds sub nom. In re Gardner, 217 
N.Y.S. 865, 218 App.Div. 130]. 


81. Renwick v. Weeden, 120 N.Y.S. 
532, 185 App.Div. 695. 


[a] Illustration. — The second 
clause of a will gave a lot to the 
executors in trust to collect the rents 
and apply the net income to the use of 
the testator’s sons F and S during 
their lives, no more than half to the 
use of each, and provided that such 
part thereof as the executors did not 
deem necessary so to apply should be 
-accumulated during infancy of any 


Bower’s 
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feasible.*7 


estates.°§ 
of the trust are 


children of such sons, and divided pro 
rata among them on their majority, 
and that, if either son died leaving is- 
sue, the income from the principal 
should be applied to the use of his 
children in eq7ial shares until their 
majority, and, if either son died with- 
out issue, the income applied to his 
use should go to the other son, any 
surplus to be accumulated as before 
provided for the grandchildren. An- 
other clause referred to the trust 
created by the second clause of the 
will for the testator’s sons and “their 
issue.” The residuary clause gave 
the remainder of the property to the 
widow. It was held that, on the death 
of a son without issue, the other son 
having already died leaving issue, the 
one half of the principal applied to 
his use would go to the testator’s 
grandchildren, and not to the widow 
under the residuary clause. Renwick 
v. Weeden, 120 N.Y.S. 532, 135.App. 
Div. 695. 


32. Wested and contingent remain- 
ders generally see supra §§ 1703-1739. 


33. Ark.—Black v. Bailey, 218 S. 
W. 210, 142 Ark. 201. 


D.C.—Haw v. Brown, 8 D.C. 189. 
Ga.—Jordan v. Thornton, 7 Ga. 517. 


I1].—King v. King, 48 N.E. 582, 168 
Ill. 278. 


Ind.—French vy. French, 
786, 58 Ind.App. 621. 


Iowa.—Steffen v. Berend, 161 N.W. 
994, 180 Iowa 127. 


Ky.—Grimes v. Oakland Bank, 299 
S.W. 541, 221 Ky. 642; Major v. Hern- 
don, 78 Ky. 123; Jackson v.’ Jackson, 
58 S.W. 4238, 597, 22 Ky.L. 536; Louis- 
ville Trust Co. v. Todd, 22 S.W. 438, 
15 Ky.L. 90. 


Md.—President and Council of Mt. 
St. Mary’s College v. Williams, 103 A. 
479, 132 Md. 184; Backus v. Baltimore 
Presb. Assoc., 25 A. 856, 77 Md. 50; 
Lemen v. McComas, 63 Md. 153; Long 
v. Long, 62 Md. 33; Wilson v. Far- 
quharson, 5 Md. 134. 


Mass.—Boynton y. Boynton, 165 N. 
EK. 489, 266° Mass. 454; Lathrop v. 
Merrill, 92 N.E. 1019, 207 Mass. 6; 
Hayward v. Rowe, 76 N.E. 286, 190 
Mass. 1, 11 Prob.Rep.Ann. 237; Pow- 
ers v. Rafferty, 67 N.E.. 1028, 184 
Mass. 85; Ham vy. Twombly, 63 N.E. 
336, 181 Mass. 170, 7 Prob.Rep.Ann. 
651; Heard v. Trull, 54°N.E. 875, 175 
Mass. 239; Rotch v. Rotch, 53 N.E. 
268, 173 Mass. 125;. Whall v. Con- 
verse, 15 N.E. 660, 146 Mass. 345. 


N.H.—Tappan’s Appeal, 55 N.H. 317. 


N.J.—House v. Ewen, 37 N.J.Eq. 
368. 


N.Y.—Kernochan v. Marshall, 59 N. 
E. 293, 165 N.Y. 472; Sabbaton v. Sab- 
baton, 78 N.Y.S. 502, 76 App.Div. 216; 
Lingsweiler v. Hart, 41 N.Y.S. 862, 
10 App.Div. 156 [aff.54 N.E. 1093, 159 
N.Y. 543]; In re Baldwin’s Estate, 
198 N.Y.S. 86, 120 Misc. 226; Vail v. 
Vail, 4 Paige 317; McCartee v. Orphan 
Asylum Soc., 9 Cow. 437, 18 Am.D. 
516. : 
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the absolute owners,®? but, where the will so pro- 
vides, the remaindermen may take a lesser estate, 
such as a defeasible fee,*+ a fee tail,?> or a life es- 
Where the will provides for a gift over of 
the shares of remaindermen dying before the life 
beneficiary, the interest of the remaindermen is de- 
There is a presumption in favor of a 
fee simple since the law favors the early vesting of 
Where the remainder is absolute, the re- 
mainderman takes a legal estate,*® but, where his 


N.C.—Hambright v. Carroll, 168 S. 
E. 817, 204 N.C. 496; Baker v. Mc- 
Aden, 24 S.E. 531, 118 N.C. 740. 


FA neon Saag v. Peck, 27 Ohio C.A. 


Pa.—lIn re McAlpin’s Estate, 60 A. 
321, 211 Pa. 26; Sill’s Appeal, 1 Grant 
235; Nathans v. Morris, 4 Whart. 389; 
Williamson’s Estate, 9 Pa.Co. 194. 


eae Ts re Ames, 46 A. 47, 22 R.I. 


S.C.—Dunlap v. Garlington, 17 S.C. 
567; Porter v. Doby, 19 S.C.Eq. 49. 


Tenn.—Lee v. Villines, 167 S.W. 
1117, 129 Tenn. 625. 


[a] Gift.—A direction in a will 
creating a trust to the trustee “to pay 
to” persons named specified portions 
of the trust estate after the death of 
a life beneficiary imports a gift. 
Eaten v. Eaton, 91 A. 191, 88 Conn. 


34. Hudson v. Leathers, 139 S.E. 
196, 141 S.C. 32. 


_ [a] For example, under a will giv- 
ing property in trust for the testa- 
trix’ grandchild, the trustees to hold 
the property during his minority, the 
income to be expended in his main- 
tenance and education, with direction 
that, Should he die before attaining 
majority, the trustees should divide 
his portion among the other devisees, 
and that, if he should die after at- 
taining his majority, unmarried and 
childless, his portion should be di- 
vided among the other devisees, the 
grandson on attaining majority will 
take a fee-Ssimple estate defeasible on 
his death thereafter married and 
childless. Hudson v. Leathers, 139 S. 
E. 196, 141 S.C. 32. 


35. Langworthy v. Clarke, 
167 A. 127. 


36, Safe Deposit & Trust Co. of 
Baltimore y. Gunther, 121 A. 479, 142 
Md. 644; In re Lowe’s Will, 244 N.Y.S. 
561, 137 Misc. 588. 


37. In re Waterbury Trust Co., 219 
N.Y.S. 614, 128 Misc. 582 [aff sub nom. 
In re Burdsall’s: Will, 222 N.Y.S. 777, 
221 App.Div. 756]. 


38. Wilkins v. Eanes, 190 S.W. 99, 
126 Ark. 339; Grimes v. Oakland 
Bank, 299 S.W. 541, 221 Ky. 642; In 
re Stille’s Estate, 69 Pa.Super. 56. 


{a] Thus under a will disposing 
of the residuary estate in trust, it 
was held that a limitation over to a 
granddaughter on a grandson’s death 
without issue, with succeeding words, 
meant an indefinite failure of issue, 
and the words “or in case she shall 
then be dead”? meant her death in the 
lifetime of the grandson, and that, as 
she survived him, she was entitled to 
an absolute estate in his share. In 
re Stille’s Estate, 69 Pa.Super. 56. 


Presumption in favor of early vest- 
ing generally see supra § 1681. 


39. Vogt v. Vogt, 26 App.D.C. 46 
[appeal dism 27 §.Ct. 779, 203 U.S. 581, 
51 L.Ed. 827]; Haw v. Brown, 8 D.C. 
189; Safe Deposit & Trust Co. of Bal- 
timore v. Gunther, 121 A. 479, 142 Md. 
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interest is subject to restrictions or limitations, he 
may receive only the equitable title.#° Where there 
is a merger of the beneficial interest and remainder 
in the one person, he has both the equitable and legal 
titles at the termination of the trust,*? and he takes 
the fee.t?, If the remainder as to a particular per- 
son is contingent on his survival of the period of 
the trust, it is error for the court before the trust 


terminates to hold that at the termination of the 


trust he will take an interest.*? 


[§ 1922] d. Mode of Payment, Distribution, or 
Conveyance—(1) In General. Dependent on the 
rights given by the will, the remainderman may be 
entitled to receive the corpus of the trust property 
in specie,t* or he may be entitled to receive the 
proceeds of the trust property rather than the prop- 
erty itself,#® or he may be entitled to receive the 
value of his particular estate in the remainder.*® 
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Where the sole surviving beneficiary of a trust is 
entitled to all the proceeds of the trust estate if the 
trustee should exercise a diseretion intrusted in him 
to sell the estate, the beneficiary may elect to re- 
ceive the property in the unconverted form.** Sim- 
ilarly, where a will directs that real estate be sold 
and the proceeds held in trust for a certain person, 
if the latter dies before the sale, his heirs may com- 
pel a conveyance of the legal title, a sale not be- 
ing necessary.*® A payment to the heirs of a de- 
ceased remainderman should be made through the 
executors or administrators of that estate rather 
than directly to the heirs.*® 


[§ 1923] (2) Manner of Division among Heirs 
or Descendants.°° A remainder to heirs, issue, or 
descendants may be distributed per capita or per 
stirpes in accordance with the testator’s intention as 
construed from the will.®t Similarly, the will may 


644; Lathrop v. Merrill, 92 N.E. 1019, 
207 Mass. 6; In re McKinney’s Bstate, 
103 A. 590, 260 Pa. 123. 


40. Safe Deposit & Trust Co. of 
Baltimore v. Gunther, 121 A. 479, 142 
Md. 644; Haskell v. Haskell, 125 N.E. 
601, 234 Mass. 442. 


[a] For example, a will giving the 
residue to a trustee, to pay certain 
portions of the income to the widow 
during her life and to accumulate the 
balance, and requiring the trustee, on 
the death of the widow, to divide the 
corpus into four equal parts, two of 
which were to be held in trust to pay 
the income therefrom to the testator’s 
two daughters, gives to the daugh- 
ters vested equitable remainders for 
life. Safe Deposit & Trust Co. of Bal- 
timore v. Gunther, 121 A. 479, 142 Md. 
644, : 


41. Smith v. Smith, 188 S.W. 1111, 
194 Mo.App. 309. 


Termination of testamentary trust 
by merger or consent see supra § 
gigas 


42. Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233. 


[a] hus where a trust was creat- 
ed for support of the testator’s widow 
and for the benefit of a niece, with 
an estate in remainder to the niece 
on the widow’s death, and the court 
elected to take.a distributive share 
for the widow, who was insane, at the 
death of the widow, intestate, with- 
out issue, the estate in remainder 
merged with the niece’s beneficial in- 
terest in the trust estate, giving her 
a fee. Bennett v. Primer, 184 N.W. 
392, 191 Iowa 1233. 


43. Lich v. Lich, 138.S.W. 558, 158 
Mo.App. 400. 


44. In re Paddock’s Estate, 203 N. 
W. 347, 186 Wis. 544. 


[a] For example, where a _ will 
created a trust estate for five years, 
composed chiefly of stock in an in- 
surance company controlled by the 
testator, and ordered the trustees to 
pay over and assign part thereof to 
the testator’s daughter at her option 
at the end of five years, or to continue 
the trust estate, election of the 
daughter to have her interest deliv- 
ered to her was held to require de- 
livery of the stock in specie. In re 
Paddock’s Hstate, 203 N.W. 347, 186 
Wis. 544. 


[b] Owelty. — In the absence of 
any provision in the will for the pay- 
ment of owelty in the division of the 


trust estate, which consisted of per- 
sonal property, the division must be 
made in specie so far as_ possible. 
Smith v. Hall, 37 A. 698, 20 R.I. 170. 


45. Kennedy v. Mangan, 51 App.D. 
C. 296, 278 F. 1009; In re Flint’s Will, 
266 N.Y.S. 392, 148 Mise. 474. 


[a] Investing trustee with power 
to sell—A will giving land to execu- 
tors in trust, with power to sell real- 
ty and invest the proceeds, and pro- 
viding that if the testatrix’ brother, 
to whom the property was first de- 
vised, was not heard from in seven 
years, the property should go to two 
aliens, manifests an intention that 
the alien beneficiaries should receive 
the proceeds of the alienation of the 
real estate, instead of the estate it- 
self. Kennedy v. Mangan, 51 App.D.C. 
296, 278 F. 1009. 


[b] Interest as realty or person- 
alty.—Where, under a will, the trus- 
tee named therein was to sell the land 
and divide the proceeds of the sale, 
after the death of the life beneficiary, 
between her children, their interest is 
a contingent interest, not in the land, 
but in the proceeds of the land, which 
is personalty. Martin & Earle v. 
Maxwell, 67 S.E. 962, 86 S.C. 1, 188 
Am.S.R. 1012. 


[ec] Rule applied.—A will gave the 
residue of the testatrix’ property to 
her executor in trust to pay the net 
income to her husband during his 
life, and provided that on the hus- 
band’s death the estate should be di- 
vided equally between such of her 
children as should then be living, and 
that if any of them should then be 
dead leaving issue such issue should 
be entitled to the share to which such 
child would have been entitled if it 
had not died, in such manner as such 
issue would inherit if the deceased 
child had died intestate possessed 
thereof. The executor was given the 
power to sell the realty at any time, 
and to convey, hold, or reinvest the 
proceeds in real estate subject to the 
same trusts, but, none of. the.realty 
was to be sold during the husband’s 
lifetime save by the written consent 
evidenced by his joinder in the con- 
veyance. It was held that no interest 
in the realty as such passed to the 
children. Battenfeld v. Kline, 77 A. 
416, 228 Pa. 91. 


46. In re Lowe’s Will, 244 N.Y.S. 
561, 137 Misc. 588. 


[a] Computing value of life estate 
‘in remainderman. — Where the will 
provides that the value of a remain- 
derman’s life estate if he survives the 


termination of the trust shall be com- 
puted according to the mortality 
tables and paid to the remainderman 
in cash, it must be computed as to the 
value of the property and his ex- 
pectancy of life and paid in a lump 
sum. In re Lowe’s Will, 244 N.Y.S. 
561, 187 Misc. 588. 


Computation of value of life estate 
generally see Estates § 75. 


47. Inre Schaffner’s Will, 227 N.Y. 
S. 443, 131 Mise. 559 [aff sub nom. 
Germann v. Reynolds, 230 N.Y.S. 839 
ate rae dism 164 N.E. 600, 249 N.Y. 


48. Nye v. Koehne, 47 A. 215, 22 R. 
g fA 72 bel shy 


Death of beneficiary as terminating 
trust see supra § 1910. 


Rights of heirs of beneficiary see 
supra’ § 1917. 


49. Bartram v. Powell, 89 A. 885, 
88 Conn. 86. 


50. Generally see supra .13812- 
0321. % Y ie 
51. Mass.—Old Colony Trust Co. v. 


Lothrop, 177 N.E. 675, 276 Mass. 496, 
78 A.L.R. 1382; Springfield Safe De- 
posit & Trust Co. v. Dunn, 136 N.E. 
622, 243 Mass. °7. 


Mo.—Lich v. Lich, 188 S.W. 558, 
158 Mo.App. 400. 


N.J.—Trenton Trust & Safe Deposit 
oy v. Cook, 103 A. 473, 88 N.J.Ha 


N.Y.—New York Life Insurance & 
Trust Co. v. Winthrop, 142 N.E. 431, 
200 UN. Y. 98,731)" ATTA RSE “VOI Vinee 
Foster’s Estate, 259 N.Y.S. 450, 144 
Mise. 622. 


R.I.—Turbitt v. Carney, 114 A. 134, 
43 R.I. 582. 


{aj  Illustrations.—(1) Under a 
will which created a trust and direct- 
ed the trustees to pay the income to 
the testator’s widow during her life, 
and at her decease “to pay over and 
distribute the penta) trust fund to 
andamong such children . . . liv- 
ing at her death according to the 
Statute of Distributions . . . then 
in force, the issue of any child . . . 
deceased, however, to take the par- 
ent’s share by right of representa- 
tion,” it was held that the principal 
of the testamentary trust om the 
death of the life beneficiary was dis- 
tributable among the grandchildren of 
.the testator per capita, all the chil- 
‘dren being deceased, and among the 
issue of deceased grandchildren by 
representation. Old Colony Trust Co. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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determine as of what time they are to be ascer- 
as when the gift over is to the heirs of 
the beneficiary,®*? testator,°* or remainderman.®°® 


[§ 1924] 5. Effect of Failure of Trust.*° 
failure of a testamentary trust because of invalid- 
ity or otherwise does not render invalid other pro- 
visions of the will which are not affected by the 
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tained, 


v. Lothrop, 177 N.E. 675, 276 Mass. 
496, 78 A.L.R. 1382. (2) When a will 
creating a trust fund provided that 
when either of the testator’s children 
“shall die leaving children, the whole 
principal in the respective proportions 
aforesaid’ was to be paid to such 
children or child representing the par- 
ent, on the death of a child, leaving 
issue, the principal in the respective 
proportions to be calculated at the 
death of the testator’s last child pass- 
ed to the descendants per stirpes at 
the death of the last life tenant. 
Trenton Trust & Safe Deposit Co. v. 
Cook, 103 A. 473, 88 N.J.Eq. 516. 


52. Trenton Trust & Safe Deposit 
Co. v. Cook, supra; In re Foster’s Es- 
tate, 259 N.Y.S. 450, 144 Misc. 622; 
Tax Commission of Ohio v. Commerce 
Guardian Trust & Savings Bank, 157 
N.E. 423, 24 Ohio App. 331. 


53. New York Life Insurance & 
Trust Co. v. Winthrop, 142 N.E. 431, 
ote ING Oo etol Avant. ole in) re 
Roop’s Estate, 117 A. 787, 274 Pa. 117. 


[a] Illustrations.—(1) Under a 
will directing the trustee to pay in- 
come to the testator’s widow for life 
and on her death to the testator’s 
daughter (who died before the mother 
without issue), and on the death of 
the widow and daughter to convey the 
trust property to lawful issue of the 
daughter, or on default of such issue 
to the daughter’s next of kin, it was 
held that, since survivorship was a 
condition as to vesting of the trust 
property, survivorship at the time of 
distribution was intended. New York 
Life Insurance & Trust Co. v. Win- 
throp, 142: N.E. 431, 237 N.Y. 93, 31 
ALR. 791. (2) Where a will provided 
for payment of income from a trust 
fund to daughters of the testator who 
had a power of appointment, with a 
provision that if, at the death of the 
survivor, any had died without mak- 
ing provision for distribution of the 
share of which she received the in- 
come it should be distributed as 
though she had died intestate possess- 
ed thereof, heirs and next of kin of a 
daughter who died without making 
such provision should be ascertained 
as at the time of her death, and not 
at the termination of the trust. In 
ae Dutilh’s Estate, 133 A. 548, 286 Pa. 
389. ; 


Remick v. Merrill, 116 A. 344, 
80 N.H. 225; In re Murphey’s Estate, 
120 A. 455, 276 Pa. 498. 


[a] Will construed.—(1) Where 
residue was devised to a trustee to 
pay the income in equal portions to 
two sons, and all of the income to the 
surviving son, “and at the decease of 
both, the said remainder, with all ac- 
cumulations, shall be paid to my heirs 
at law, free from ee trust,” it was 
held that the testator intended that 
the fund on the completion of the 
trust be paid to his heirs then living 


to receive it, and not the heirs, as-, 


signees, or legatees of those persons 
who were his heirs when he died. 
Dauiicle v. Merrill, 116 A. 344, 80 _N. 
H. 225. (2) Where a testator by his 
will placed his residuary estate in 
trust to pay the income to his sur- 
viving children and the issue of those 
who predeceased him, directing the 
residue to be divided after the death 
of the last survivor of the children, 
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In the absence of a manifest intention or 
a provision in the will to the contrary, the prop- 
erty included in a trust will pass to the heir or next 


of kin of the testator, or to his residuary devisee 


The 


according to the laws of the state, 
and providing that if any of ‘my chil- 
dren, their heirs, executors and ad- 
ministrators shall claim demand pros- 
ecute any action or suit for any 
claims against me or my estate other 
than what I have so hereinbefore de- 
vised,” the several legacies ‘hereby 
by me before given” shall be void and 
the estate which he, she, or they 
would have inherited or taken distrib- 
uted among other children, the residu- 
ary estate was to be distributed to 
the personal representatives of the 
testator’s five children, all of whom 
were living at his death, as of the 
time of the testator’s death, and not 
as of the time of the termination of 
the trust period. In re Murphey’s Es- 
tate, 120 A. 455, 276 Pa. 498. 


55. In re Ottman’s Hstate, 259 N. 
Y.S. 381, 144 Misc. 585. 


[a] For example, a gift of the cor- 
pus to the testator’s brother-in-law if 
he be living at the death of the life 
beneficiary, and if not to the persons 
who. shall then be his heirs at law, 
has been construed to mean the heirs 
at law at the time of the death of the 
life beneficiary. In re Ottman’s Es- 
tate, 259 N.Y.S. 381, 144 Misc. 585. 


56. Devolution of property on fail- 
ure of testamentary disposition gen- 
erally see infra §§ 2300-2329. 


57. Cal.—In re Spreckels’ Hstate, 
123; Pst 62 ‘Cals i559. 


Mass.—Ham v. Twombly, 63 N.E. 
336, 181 Mass. 170, 7 Prob.Rep.Ann. 
651. 


Mich.—Gettins v. Grand Rapids 
Trust Co., 228 N.W. 703, 249 Mich. 
238. 


N.J.—Murphy v. Morrisey & Walk- 
er, 132 A. 206, 99 N.J.Eq. 238. 


N.Y.—Everitt v. Everitt, 29 N.Y. 
39 [rev on other grounds 29 Barb. 
112]; Radley v... Kuhn, 28 Hun, 573 
[mod on other grounds 97 N.Y. 26]; 
Manice v. Manice, 1 Lans. 348 [mod 
on other grounds 43 N.Y. 303]; Tuck- 
er v.Tucker, 5 Barb. 99 [aff 5 N.Y. 408, 
10 N.Y.Leg.Obs. 67]; Mullins v. Mul- 
lins, 33 N.Y.S. 430, 11 Mise. 463; Mc- 
Cormack v. McCormack, 60 How.Pr. 
196; Hone v. Van Schaick, 20 Wend. 
564 [aff 7 Paige 221]; Hawley v. 
James, 16 Wend. 61 [rev 5 Paige 318]; 
Gott v. Cook, 7 Paige 521 [aff 24 Wend. 
641, 35 Am.D. 641]; Wade v. Hol- 
brook, 2 Redf.Surr. 378. 


Ohio.—Rea y. Griffin, 21 Ohio N.P. 
N.S. 129. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. 


[a] Devise in remainder free from 
trust is not affected by illegality in 
the purpose of the trust. Ham v. 
Twombly, 63 N.K. 336, 181 Mass. 170, 
7 Prob.Rep.Ann. 651. 


{b] TIllustrations.—(1) That inva- 
lidity of a testamentary trust caused 
the title to land to descend to heirs 
at law would not operate as an im- 
plied limitation on a power of sale 
given to executors and trustees by 
another clause of the will. Murphy v. 
Morrisey & Walker, 132, A. 206, 99 N. 
J.Eq. 238. (2) A bequest expressly 
payable on the death of the testator’s 
widow out of the trust residuary es- 


or legatee, as the case may be, where the trust is in- 
valid;°* where. the beneficiary is not named at all 
or is insufficiently described, or the objects to be 
benefited are otherwise uncertain;°® where the ben- 


tate does not necessarily abate by the 
failure of the trust scheme, but it 
may be viewed as a general pecuniary 
legacy and paid out of the general as- 
sets. Manice v. Manice, 1 Lans. 348 
{mod on other grounds 43 N.Y. 303]. 


58. Ala.—Abercrombie’s Ex’r vy. 
Abererombie’s Heirs, 27 Ala. 489. 


Ark.—Booe v. Vinson, 149 S.W. 524, 
104 Ark. 439. 


Cal.—In re Willson’s Estate, 153 P. 
927, 171 Cal. 449; In re Fair’s Estate, 
68 P. 306, 1386 Cal. 79; O’Donnell v. 
Murphy, 120 P. 1076, 17 Cal.App. 625. 


Conn.—Dotten vy. Glennie, 106 A. 
824, 93 Conn. 472; Bristol v. Bristo], 
5 A. 687, 53 Conn. 242. 


Ga.—Palmer vy. Neely, 135 S.E. 90, 
162 Ga. 767. 


Mich.—Wilson vy. 
506, 58 Mich. 538. 


Miss.—Lusk v. Lewis, 32 Miss. 297. 


N.J.—Murphy v. Morrisey & Walk- 
er, 1382 A. 206, 99 N.J.Eq. 288; Cam- 
den’ Safe Deposit & Trust Co. v. 
Guerin, 99 A. 105, 87 N.J.Eq. 72 [mod 
on other grounds 105 A. 189, 89 N.J. 
Eq. 556]. 


N.Y.—Haynes v. Sherman, 22 N.E. 
938, 117 N.Y. 433; Smith v. Cornell, 
LON. E271; 111 NY. 5545 Elolland v- 
Alcock, 16° NE. 305, 008 “Ne. 312,02 
Am.S.R. 420, 20 Abb.N.Cas. 447; Beek- 
man v. Bonsor, 23 N.Y. 298, 575, 80 
Am.D. 269 [aff 27 Barb. 260]; Smith 
v. Smith, 139 N.Y.S. 124, 154 App. Div. 
313; Goodwin v. Ingraham, 29 Hun 
221; Bigelow v. Tilden, 43 N.Y.S. 858, 
18 Misc. 689 [aff 65 N.Y.S. 140, 52 App. 
Div. 390]; Hawley & King v. James, 
5 Paige 318 [rev on other grounds 16 
Wend. 61]; Vail v. Vail, 4 Paige 317; 
Westerfield. v. Westerfield, 1 Bradf. 
Surr 1372 


N.C.—Miller v. London, 60 N.C. 628; 
Wright v. Lowe’s Ex’rs, 6 N.C. 354. 


Ohio.—Rea v. Griffin, 21 Ohio N.P. 
N.S. 129. , 


~ Pa.—Grim’s Appeal, 1 A. 212, 109 
Er 391; Hillyard v. Miller, 10 Pa. 


S.C.—Craig v. Beatty, 11 S.C. 375; 
Cheves v. Haskell, 31 S.C.Eq. 534; El- 
liott v. Morris, 5 S.C.Eq. 281. 


Wis.—Holmes v. Walter, 95 N.W. 
380, 118 Wis. 409, 62 L.R.A. 986, 9 
Prob.Rep.Ann. 561. 


[a] Merger of life interest with ti- 
tle.— Where a testator bequeaths his 
estate in trust for his wife for life, 
remainder to charitable uses which 
are void, the equitable life interest 
given her by the will merges with the 
title to the portion of the corpus 
which she inherits under the intes- 
tate laws, and may be distributed to 
her, the trust, to that extent, being 
executed. In re Conley’s Estate, 47 A. 
Zoo Ot Pana29L. 


59. Cal.—McClellan v. Weaver, 88 
P. 646, 4 Cal.App. 593. 


Conn.—Bristol v. Bristol, 5 A. 687, 
53 Conn. 242; Phelps v. Robbins, 40 
Conn, 250. 


TE ee has ke v. McNamara, 5 Iowa 


Md.—Pratt v. Sheppard, etc., Hos- 


Odell, 25 N.W. 
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eficiary dies before the gift takes effect®® or for oth- 
er reasons cannot take;*t where the object of the 
trust becomes impossible of performance ;°* where 
the trust does not exhaust the property,°* except in 
charitable gifts in which may be applied the cy pres 
doctrine ;°* or where the trustee, vested with sole 
discretionary power to expend the trust fund, dies 
leaving part of the corpus unexpended,®® or appro- 
Where the trust is 
invalid or inoperative, the trustee holds for those 


priates the fund to himself.°® 


pital, 42 A. 51, 88 Md. 610. 


Mass.—St. Paul’s Church y. Atty.- 
Gen., 41 'N.H. 231, 164 Mass. 188, 1 
Prob.Rep.Ann. 308; Olliffe v. Wells, 
130 Mass. 221; Nichols v. Allen, 130 
Mass. 211, 221, 39 Am.R. 445. 


N.H.—Clark v. Campbell, 133 A. 166, 
ADE ARIE lla 5 3. 


N.Y.—Trunkey v. Van Sant, 68 N. 
BE. 946, 176 N.Y. 535; Tilden v. Green, 
28 N.E. 880, 180 N.Y. 29, 27 Am.S.R. 
teat 14 L.R.A. 33 [rearg den 29 N.E. 

33]. 


Tex.—Heidenheimer v. Bauman, 19 
S.W. 382, 84 Tex. 174, 31 Am.S.R. 29. 


[a] Donee may not take beneficial- 
ly but the objects may be so indefi- 
nite that the interest will result to 
the next of kin. 
Ga. 553. 


{b] Extrinsic evidence.—Where a 
will devised personai property to an 
executor in trust for dispositiom as 
previously directed, without naming 
beneficiaries, the executor takes the 
legal title only, and the heirs or next 
of kin are not to be deprived of their 
beneficial interest therein by extrinsic 
evidence, establishing the beneficia- 
ries. Reynolds v. Reynolds, 121 N.E. 
61, 224 N.Y. 429. 


60. Harlow v. Bailey, 73 N.E. 259, 
189, Mass. 208; In re Eaton’s Appeal, 
1250NiW.- 85, 160 Mich. 230; Cox. v- 
Parker, 22 Beav. 168, 52 Reprint 1072. 


[a] Death before testator.—Where, 
on account of a beneficiary dying be- 
fore the testator, the reason for creat- 
ing a trust did not exist, so that the 
will could not be given effect accord- 
ing to its terms, and the testator’s 
intention could not be carried out, it 
was held that the estate devolved on 
his grandchildren by right of repre- 
sentation. In re Eaton’s Appeal, 125 
N.W. 85, 160 Mich. 230. 


[b] Death before will is proved.— 
Where the beneficiary in a provision 
in a will creating a trust out of the 
residuary estate died before’the will 
was proved, and only a month after 
the death of the testatrix, the trust 
provision was inoperative and the 
trustees could not take the residue 
and establish the trust, for the pur- 
pose of paying the beneficiary the in- 
come thereof for one month, as the 
expense was prohibitive and the trust 
was terminated before it was begun. 
Harlow v. Bailey, 73 :N.E. 259, 189 
Mass. 208. 


G1. Provost, Magistrates & Town 
- Council of Royal Burgh of Dumfries 
v. Abercrombie, 46 Md. 172; Haywood 
vy. Craven’s Ex’rs, 4 N.C. 360; Re Fitz- 
gibbon, 51 Ont.L. 500, 69 Dom.L.R. 524. 


62. Wilce v. Van Anden, 94 N.H. 
42, 248 Ill. 358, 140 Am.S.R. 212, 21 
Ann.Cas. 153. 


63. Sears v. Hardy, 120 Mass. 524; 
In re.King’s Estate, 59 A. 1106, 210 
Pa. 435. 


64. Dreer’s Estate, 13 Pa.Dist.&Co. 
257; Power v. Atty.-Gen., 35 Can.8.C. 
183. 


Ingram vy. Fraley, 29 


For later cases, developments and changes in the law see Annotations, same title and section neamber, 
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[a] For example, where a testator 
provides that, at the termination of a 
life estate, the principal thereof shall 
be divided equally among twenty-two 
designated charities, and it appears 
that when the gift to charities took 
effect one of them named in the will 
was no longer in existence, the court 
may award the fund to another char- 
ity best fitted to carry out the testa- 
lor’s intent. Dreer’s Estate, 13 Pa. 
Dist.&Co. 257. 


Application of cy pres doctrine gen- 
erally see Charities §§ 77, 78. 


65. In re Chellew’s Estate, 221 P. 
3, 127 Wash. 382. 


[a] For example, where the testa- 
tor bequeathed to his executor the 
residue of property to be handied and 
used by him as trustee as he should 
deem best for the use of orphans and 
widows of the World War in certain 
parishes, and the executor died before 
he had expended all of the funds, the 
unadministered part of the trust 
lapsed, and became intestate property 
of the estate of decedent. In re Chel- 
lew’s Estate, 221 P. 8, 127 Wash. 382. 


66. Stout’s Estate, 4 Pa.Co. 471. 


[a] Ilustration.—Where the resid- 
uary estate was given to executors to 
be disposed of to ‘such institutions 
or uses as they in their best judgment 
may consider the most compatible 
with the views and instructions which 
I have given to them,” and after mak- 
ing a few minor donations appropriat- 
ed the remainder to themselves, the 
court held that the property should be 
distributed among the testator’s next 
of kin according to law. Stout’s Es- 
tate, 4 Pa.Co. 471. 


67. Bond v. Dukate, 79 So. 86, 118 
Miss. 516; Bailey v. Buffalo Loan, 
Trust & Safe Deposit Co., 107 N.E. 
1043, 213 N.Y. 525 [motion den 108 N. 
HE. 561. 214 N.Y. 689]; O’Conner v. Gif- 
ford,! 22) Nuws T0386, IaTO NY 25. 


[a] Rule applied.—Holding for 
heirs at law of testator. O’Donnell v. 
Murphy, 120 P. 1076, 17 Cal.App. 625; 
Hasterbrooks v. Tillinghast, 5 Gray 
(Mass.) 17; Murphy v. Morrisey & 
Walker, 132 A. 206, 99 N.J.Eq. 238; 
Camden Safe Deposit & Trust Co. v. 
Guerin, 105 A. 189, 89 N.J.Eq. 556 
[mod on other grounds 99 A. 105, 87 
N.J.Eq. 72]. 


Creation of resulting trust by fail- 
ure of express trust see Trusts § 151. 


68. See Charities §§ 74-76. 

69. Adams v. Page, 79 A. 887, 76 
N.H. 96. 

[a] Evidence of testatrix’ inten- 


tion.— Where the language of a testa- 
trix in making a gift to trustees for 
the establishment and maintenance of 
a hospital is the only evidence rele- 
vant to the issue of her purpose, and, 
where she gives to trustees property 
for the establishment and mainte- 
nance of a hospital, and there is noth- 
ing in the will to rebut the presump- 
tion that the desire to provide hospi- 
tal accommodations induced the pbe- 
quest, it could not be found from such 
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[§ 1924 


persons to whom the law or other provisions of the 
will give undisposed of property.°7 
for charity as outlined by the testator is impossible 


Where a trust 


under the doctrine of cy pres, the 


court may devise a new scheme as nearly like the 
testator’s purpose as possible,** in which ‘case the 
heirs of the testator do not take the property.*? 
The beneficiary may take an absolute estate if the 
attempted trust is primarily for his benefit, as 
where the testator makes an absolute gift to him 


evidence that she intended her heirs 
should have the property, if her 
scheme for administering the trust 
ever broke down. Adams v. Page, 79 
A. 837, 76 NiH. 96. . 


70. Cal.—In re Spreckels’ Estate, 
123, Ps 301) 162, Cale559: 


Del.—Kelly v. Jefferis, 50 A. 215, 19 
Del. 286. C 


N.Y.—Cooke v. Platt, 98 N.Y. 35 [aff, 
51 N.Y.Super. 55]; Ramsay v. De 
Remer,’: 20) INoY-S.2 143; (65 SHiun 42125 
Moore v. Moore, 47 Barb. 257 [aff 6 
Alb.L.J. 173]; O’Brien v. Mooney, 12 
N.Y.Super. 51; Dodsworth v. Dam, 
78 N.Y.S. 264, 88 Misc. 684; Bowker 
v. Wells, 2 How.Pr.N.S. 150. 


Pa.—-Potter’s Estate, 13 Phila. 293. 


Va.—Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


[a] To administrator of benefici- 
ary.—Where a testatrix bequeathed 
five hundred dollars “for the care” 
of her child, which was rendered im- 
possible of performance by the death 
of the child two months after death 
of the testatrix, the legacy vested in 
the child, thereby entitling the child’s 
administrator to it in preference to 
the testatrix’ administrator. Kelly 
v. Jefferis, 50 A. 215, 19 Del. 286. 


[b] Spendthrift trust.—Although 
the language of a will may not be 
sufficient to create a spendthrift trust 
in favor of the testator’s son, the 
provision may be valid as a gift to the 
son not to take effect in possession 
until a future day, namely, the termi- 
nation of the trust. Wagner v. Wag- 
ner, 91 N.E. 66, 244 Ill. 101, 18 Ann. 
Cas. 490 and note. 


[c] Rule applied.—(1) Where a 
testator devised property to trustees 
to pay over the income to his daugh- 
ter, who was his sole heir at law, and 
in case of her death leaving no issue 
then to transfer the same to certain 
charitable institutions, it was held 
that, the daughter having died with- 
out issue, and the charitable institu- 
tions proving incompetent to take by 
devise, the estate intended for such 
institutions should go to the heirs at 
law of the daughter, not to those who: 
became heirs at law of the testator 
by the death of his daughter. White 
v. Howard, 52 Barb. 294 [aff 46 N.Y. 
144]. (2) Under the act of April 18, 
1858, forbidding accumulations and 
directing that profits directed to be 
accumulated shall be received by the 
person entitled thereto as if such ac- 
cumulations had not been directed, 
where a will provided for accumula- 
tions of a fund in favor of the chil- 
dren of the testator, the bequest 
should be treated as a present gift to. 
the children, and the testator’s widow ~ 
should take nothing thereunder. Pot-— 
ter’s Estate, 13 Phila. (Pa.) 293. (3) 
Where a will bequeathed a share of 
the estate to M. B. Sims, ‘‘to be dis- 
posed of by him as a private trust, 
about which I shall give him specific 
verbal directions, having full confi- 
dence in his honesty to carry out my- 
wishes,” and provided that, “if my af- 
flicted son, John B. Sims, who is now 


\ 
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§§ 1924-1925] : 


and then grafts an invalid trust or one that fails 
upon it.7t Where the testator’s attempt to carry out 
his intentions through the creation of a trust has 
failed, a similar legal estate will, in so far as pos- 
sible, be substituted for the equitable estate attempt- 
ed to be created,’* and the trust may be eliminat- 
ed if it is invalid and the property given to the 
beneficiary absolutely to give effect to the intention 
of the testator.7* A devise in trust without limit- 
ing the nature of the contemplated trust or nam- 
ing a trustee passes an absolute bequest to the ben- 
eficiary.** If the trustee designates the person who 
shall take should the trust fail, the property goes 
to such person.7> On failure of the trust the trustee 
has no beneficial interest.7® A will which directs 
named persons to divide and distribute property 
according to their best judgment does not create a 
trust“? and the named persons take the bequest un- 
conditionally and absolutely.7® 


_ Secret trusts. Where a secret testamentary trust 
is for a purpose prohibited by law, and no other 
disposition is made of the property, equity will hold 
the legacy to pass to the heirs at law,7® and the heirs 
at law may maintain a suit to have the legacy or 
devise set aside.8° The invalidity of a secret trust 
will render the legatee a trustee for the next of 
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kin.§ Where a secret trust attempting to carry out 
a power of appointment is illegal and void, the ex- 
ercise of the power fails and the property passes 
to those designated by the testator to take in the 
alternative if the power of appointment were not 
exercised.®? 


Refusal, failure, or incapacity of trustee.S? A 
construction of the will which would cause a rever- 
sion merely because the trustee has not undertak- 
en to carry out the purpose designated by the tes-. 
tator should be avoided.*4 Inability of the trustee 
to act will not destroy the beneficial interest of the 
beneficiary..° Where a discretionary power is given 
to an executor and testamentary trustee as to the 
payment of certain legacies bequeathed by the will, 
and he renounces, the legatees become absolutely en- 
titled. The fact that the executors never con- 
veyed the trust property to the trustees as required 
by the will would not prevent the remaindermen from 
taking the legal title after the life beneficiary’s 
death.§? 


[§ 1925] M. Testamentary Powers**8’—1, Crea- 
tion and Existence—a. In General. Under the gen- 
eral rule that a power may be created or conferred by 
will,§® the question whether a particular will con- 


an inmate and patient of the Western 
Lunatic Asylum, should die before 
my death F this bequest . 
shall be revoked . . and the leg- 
acy thus conditionally bequeathed to 
the said M. B. Sims, I give” to certain 
others, it was held that, although the 
verbal directions were inoperative, 
the will designated the son as bene- 
ficiary. Sims v. Sims, 27 S.H. 436, 
94 Va. 580, 64 Am.S.R. 772. 


71. Thompson’s WHst.; 22 Pa.Co. 
286; Biddle’s Est., 15 Pa.Co. 401; 
Ankcorn v. Stewart, 47 Ont.L. 478. 


[a] Thus, where a gift is made by 
will of a remainder in fee, and there 
follows language showing an intent to 
charge such remainder with a trust 
invalid under the rule against perpe- 
~tuities,-the donee takes the remainder 


in fee. Towle v. Doe, 54 A. 1072, 97 
Me. 427. 
[b] Where will creates vested in- 


terests subject to trusts that might 
otherwise suspend the power of alien- 
ation, the trust is simply a void en- 
cumbrance, and the estate will be left 
clear. Toms v. Williams, 2 N.W. 814, 
41 Mich. 552. 


72. In re Bleckwehl’s Will, 142 N. 
Y.S. 449, 80 Misc. 468, 10 Mills Surr. 
275. 


[a] Thus, where the testator’s at- 
tempt to carry out his intention that 
feur persons shall have the use and 
occupatyon of his lands during the 
lives of two of their number by means 
of a trust fails, a similar legal estate 
will, in so far as possible, be sub- 


stituted for the equitable estate in- | 


tended to be created, and the will be 
construed as though it devised the 
property to the four children named 
during the lives of the two named, 
with remainder as specified in the will 
at the end of the two lives designat- 
ed. In re Bleckwehl’s Will, 142 N.Y. 
S. 449, 80 Misc. 468, 10 Mills Surr 
275 


73. In re Spreckels’ Estate, 123 P. 
371, 162 Cal. 559; Gettins v. Grand 
Rapids Trust Co., 228 N.W. 703, 249 
Mich. 238. 


74. In re Catlin, 160 N.Y.S. 1034, 


97 Mise. 223. 


Requisites for creation of testa- 
mentary trust see supra §§ 1828-1841. 


75. Moore v. Gilbert, 134 A. 462, 
287 Pa. 102; In re Cuppel’s Will, 240 
N.W. 144, 206 Wis. 586. 


[a] Gift to devisees of monetary 
bequests.—Under a bequest that, if 
the trust failed for want of benefici- 
ary, the fund should be apportioned to 
devisees designated to receive ‘‘mon- 
etary bequests,” the residuary lega- 
tee, where the residue consisted of 
both realty and personalty, and a 
cemetery association bequeathed a 
specific sum for the care of a burial 
lot, were excluded. In re Cuppel’s 
Will, 240 N.W. 144, 206 Wis. 586. 


76. Murray v. Lewis, 121 A. 525, 
94 N.J.Eq. 681; In re Ingersoll’s Will, 
30) Natale ee LollNEY) ebiion Sail veAn das 
Heidenheimer v. Bauman, 19 S.W. 382, 
84 Tex. 174, 31 Am.R. 29. 


[a] Not absolute gift.—If a trust 
fails by lapse, or is condemned as il- 
legal, a devise or bequest to a per- 
son merely by way of trust cannot be 
construed as an absolute gift. In re 
eeeere Hstate, 196 P. 385, 100 Or. 
142. 


{b] Legacy as compensation to 
trustee.—Legacies given on the death 
of the wife to her trustees, “for the 
faithful performance of their trusts,” 
are given as compensation and fail 
where the wife dies before the trust 
takes effect. Batchelder, Petitioner, 
18 N.E. 225, 147 Mass. 465. 


[c] Rule applied: (1) Where ob- 
ject of trust was incapable of ascer- 
tainment. Murray v. Lewis, 121 A. 
525, 94 N.J.Eq. 681. (2) Where uses 
and purposes of trust could not be 
earried out. In re Ingersoll’s Will, 30 
IND Aon ou. NEY. Dio) oul Vor Lh (3) 
Where cestuis were ae named. Hei- 
denheimer v. Bauman, 19 S.W. 382, 
84 Tex. 174, 31 Am.R. 29. 


Beneficial interest of trustee gen- 
erally see supra § 1866. 


77. See supra § 1842. 
78. Harvey v. Griggs, 111 A. 437, 


*By EUSTACE W. TOMLINSON (§§ 1925-1966). 


12 Del.Ch. 232. 


79. O'Donnell v. Murphy, 
1076, 17 Cal.App. 625. 


120°°P. 


80. Succession of Deubler, 71 So. 
846, 139 La. 551. 

81. Fairchild v. Edson, 48 N.E. 
541,, 154 N.Y. 199, 61 Am.S.R. 609 
Vea den 49 N.B. 1096, 154 ,N.Y. 


Failure of express trust as creating 
resulting trust see Trusts § 151. 


82. Macy v. Burchell, 228 N.Y.S. 
388, 131 Mise. 602. 


83. As affecting duration of trust 
see supra § 1913. 


24. Kibbe v. City of Rochester, 57 
F.(2d) 542, 548. 


“Tf the reason is sound which 
leads the courts to avoid construc- 
tions which will cause a reverter be- 
cause of the breach of a condition 
subsequent, when the benefits are re- 
ceived and used with a subsequent 
failure of performance, it is just as 
important to avoid a construction 
which will cause a reverter merely 
because the trustee has not under- 
taken the carrying out of the purpose 


designated by thé testator.” Kibbe 
v. City of Rochester, supra. 

85. Blakeney v. Du Bose, 52 So. 
746, 167 Ala. 627. 

&6. MclIlvain’s Estate, 1 Del.Co. 


(Pa.) 248; Mcllvaine’s Estate, 14 


Lanc.Bar (Pa.) 44. 


87. ida v. Cruse, 76 So. 59, 200 
Ala. 293. 


88. Powers: 
In general see Powers 49 C.J. p 1244. 
Conferred by will upon: 


Executors see Pxecutors and Ad- 
ministrators §§ 636-689, 696, 720. 


He Betees see Trusts §§ 595-605, 656, 


Granted to life tenant as enlarging 
estate to fee see supra §§ 1628-1638. 


89. Will as proper instrument for 
creating power see Powers § 13. 
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fers a power depends upon the construction of the 
will;®® and in construing a will for this purpose, as 
for all other purposes,®? the intention of the testa- 
tor controls, provided no settled rule of law or prin- 
ciple of publie policy is thereby violated.°? Testa- 
mentary powers are within general statutes regulat- 
ing powers. 


Distinguished from devise or bequest. The crea- 
tion by will of a power is to be distinguished from 
a devise or bequest of an estate or interest, in that 
a power is a mere right over, and not an interest in, 
the property which is the subject thereof.*4 

. Distinguished from right to elect. A power con- 
ferred by will is to be distinguished from a right giv- 
en to to devisee or legatee to elect between alterna- 
tive provisions made for his benefit.°® 

[§ 1926] b. To Whom Power May Be Given.°® 
A power to sell, dispose of, use, consume, or appoint 
the fee or absolute interest in property may be con- 
ferred by will upon a devisee or legatee of a lesser 
estate or interest,®°* as a life tenant,?® notwithstand- 
ing there is a gift over in remainder,®? or upon one 


WILLS 


[§§ 1925-1998 


er given to the devisee or legatee of an absolute fee 
or interest adds nothing to his rights or estate, and is 
nugatory;2 but a power may be given to the devisee 
of a determinable fee, and is not nugatory, but an- 
nexes a power not otherwise possessed by the devi- 
see.® 


[§ 1927] ¢. Mode of Creation—(1) In General. 
In accordance with the rules applicable to powers 
generally,* no particular form of words is necessary 
to ereate a power by will,® and it may be created by 
implication,® it being sufficient if it appears from the 
will, in the light of the attending circumstances, that 
a power was intended to be created or conferred." 


[§ 1928] (2) Ineffectual Attempt To Create 
Trust. A power, rather than a trust, is created by 
provisions authorizing one other than the beneficia- 
ries of a devise or bequest to deal with or dispose of 
the property, but not giving him title thereto;* and 
under some statutes, so providing,® an attempt to cre- 
ate a trust for a purpose not permitted by law is 
valid as a power, if authorizing or directing the per- 
formance of an act which may lawfully be perform- 


taking no interest whatever under the will.t A pow- | ed under a power,'® and a devise of property to trus- 
& 90. Trustees Eee ee pra. tae saree ce v. Sa 83 ile 
omerset v. Mize, 5 S.W. , if! * ¥ : eae ex. 274 [rev (Civ.App.) 7 
Hen bel (2 ALi teat, Bodtish Wc Ge Sie Tone eee | Sate oe 

Bodfish, 73 A. 1033, 195 Me. 166; Lord by Usses Ae Es pee Vii-Dana vo Statterd: b6A. Seene 
v. Roberts, 153 A. 1, 84 N.H. 517. 1. Varnell v. Varnell, 120 S.E. 319, vt. 16 S 239 ‘ y 


91. Ascertainment and effectuation | 49°, Ga-, 853; 


of testator’s intention as cardinal rule 


Bradt v. Hodgdon, 48 
A. 179, 94 Me. 559; 


In re Watts’ Es- Eng.—Doyle v. Coyle, [1895] 1 Ir. 


of construction see supra § 1118. 


92. Bodfish v. Bodfish, 73 A. 1033, 
105 Me. 166; Gaven v. ‘Allen, 13 S.W. 
501, 100 Mo. 293; Lord v. Roberts, 158 
INR Key WN IS a 517; Bussone v. Marsh, 
12) P2(2d) 329) 1407 Or. 331 "Troll Daly 
v. Marsh, 12 P.(2d) 333, 140 Or. 341]; 
Gildersleeve v. Lee, 198 P. 246, 100 
Or. 578, 36 A.L.R. 1166. 


93. In re Terwilligar’s Estate, 254 
N.Y.S. 498, 142 Misc. 249, 


94. Woods v. Seymour, 183 N.E. 
458, 350 Ill. 493; Sewall v. Wilmer, 132 
Mass. 131; Eaton v. Straw, 18 N.H. 
320. 


Estate or interest of donee of power 
see infra § 1937. 


Power as not an estate see Powers 
§ 1 text and note 5 


95. In re Vanatta’s Estate, 131 A. 
515, 99 N.J. Ba.’ 339. 


{a] Rule applied.—A provision in 
a will authorizing the testator’s wid- 
ow to take either a life interest in all 
the property or an absolute interest 
in one half of it does not confer a 
power, but a right to elect between al- 
ternative provisions. In re Vanatta’s 
Estate, 131 A. 515, 99 N.J.Eq. 339. 


Election in general see infra §§ 
2330-2457. 

96. By whom power may be exer- 
cised see infra §§ 1955, 1956. 


97. Campbell v. Fowler, 11 S.W. 
(2d) 423, 226 Ky. 548; Wood v. Wood, 
234 S.W. 20, 192 Ky. 482; Dorsey v. 


Bryan, 185 S.W. 845,170 Ky. 275. And 
see cases infra note 98. 
98. Varnell v. Varnell, 120 S.B 


319, 156 Ga. 853; Boyle v. Moore, 132 
N.E. 761, 299 Ill. 571; Burke v. Burke, 
102 N.B. 293,.259 Tll..262; Owens.v. 
‘Owens’ Hx’r, 32 S.W.(2d) 731, 236 Ky. 
118; Gildersleeve v. Lee, 198 P. 246, 
249, 100 Or. 578. 

“An absolute power of disposal is 
not inconsistent with an estate for 
life only.’”’ Gildersleeve v. Lee, su- 


tate, 51 A. 588, 202 Pa. 85. 


Interest or estate of donee in gen- 
eral see infra § 1937. 


2. Goldsmith v. Petersen, 141 N.W. 
60, 159 Iowa 692; Biddle’s 
Pa.Co. 401; Randolph v. Wright; 81 
Va. 608. See In re Morgan’s Estate, 
72 A. 500, 223 Pa. 233 (holding that 
where, to a devise or bequest of prop- 
erty absolutely, there iS superadded 
a power of appointment, the property 
passes under the devisee’s will to his 
beneficiaries, not as appointees, but 
as_ his own devisees or legatees). 


Grant of power of disposition as 
showing intention to give: 


Absolute interest in personalty see 
supra § 1540. 


Tee in realty see supra § 1513. 


3. Satterthwaite v. Wilkinson, 91 
S.E. 599, 173 N.C. 88; Randolph v. 
Wright, 81 Va. 608. 


4 See Powers § 14. 


5. Illinois Christian Missionary 
Soc. v. American Christian Mission- 
ary soc lb UNOM eet 8. 2 elle hoe 
And see cases infra notes WA 


6. Ill—Allen v. McFarland, 37 N. 
Bre L006) Ud.0; Lis 5b. 


Ind.—Hammond v. Croxton, ae N.E. 


250, 70 N.E. 368, 162 Ind. 35 
Ky.—Pennsylvania Land on v. 
Pore S.W. 279, 121 Ky. 765, 28 Ky. 


Me.-—Bodfish v. Bodfish, 73 A. 1033, 
105 Me. 166. 


N.Y.—Haug v. Schumacher, 60 N.BE. 
245, 166 N.Y. 506; Meehan v. Bren- 
nan, 45 N.Y.S. 57, 16 App.Div. 395. 

N.C.—Young v. Young, 68 N.C. 309. 

Ohio.—Thomas y. Ohio State Uni- 
versity, 70 N.E. 896, 70 Ohio St. 92, 
9 oa Rep.Ann. 514. 

a.—In re Watts’ 
588, 202 Pa. 85. 


Tenn.—EHaton v. Nashville Trust 
Co., 238 S.W. 865, 145 Tenn. 575. 


Hstate, 51 A. 


Estate, 15. 


205. 


Can.—Banque_ Jacques-Cartier v. 
Gratton, 30 Can.S.C, 317. 
And see cases infra note 7; and 


passim infra §§ 1928-1934. 


7. Illinois Christian Missionary 
Soc. v. American Christian Mission- 
ary (SOC: wbLS (NSH. 0901'8.72'77 pel eats 
Goodrich vy. Henderson, 108 N.E. 1062, 
221 Mass. 234; Kemper v. Geo. W. 
Owens Lumber & Loan Co., (Tex.Civ. 
App.) 12 S.W.(2d) 659. 


8. Haug v. Schumacher, 60 N.E. 
245, 166 N.Y. 506; In re Currier’s Hs- 
tate, 245. N.¥.S.1.703, 1138. Mises 325 
Law Guarantee & Trust Co. v. Jones, 
58 S.W. 219, 103. Tenn. 245, 5 Prob. 
Rep.Ann. 559. 


[a] Tllustrations.—(1) Where a 
will authorized the executor to re- 
build any building of the testator 
which might be destroyed by fire or 
otherwise, and to use any funds in 
their hands for such purpose, it cre- 
ated a power, and not a trust. Haug 
v. Schumacher, 60 N.E. 245, 166 N.Y. 
506. (2) Where a will devising land 
gave the fathers of the devisees, who 
were minors, power to dispose of the 
land in any way they thought proper 
for the benefit of such devisees, the 
fathers being sole judges of what was 
best for the devisees, they were vest- 
ed with full power to borrow money 
and secure the same by deed of trust 
on the land, and thereby charge the 
estate of the devisees in such land, 
since by the will the fathers were not 
made trustees for their children, but 
held a power of appointment, which 
they might exercise at their discre- 
tion. Law Guarantee & Trust Co. v. 
Jones, 58 S.W. 219, 108 ‘Tenn. 245, ‘5 
Prob.Rep.Ann. 559, 


Creation of trusts by will see supra 
§§ 1821-1854. 
9. See statutory provisions. 


McGrath v. Van Stavoren, 8 
Daly (N.Y.) 454; 
Sls INS. Vas 125 Misc. 496. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Berdel v. Berdel, 


, 
7 


‘ 


§§ 1928-1930] 


tees for the purpose of sale or mortgage, without em- 
powering them to receive the rents ‘and profits, vests 
no estate in the trustees, but is valid as a power.!! 


[§ 1929] (3) Void Appointment of Guardian. 
Where a testator by his will attempts to appoint 
a guardian for his ehildren, and gives such guardian 
power to manage or dispose of “their property, the 
power is ordinarily valid during the minorities of 
such children even though the attempted appoint- 
ment of the guardian is void or ineffectual.*2 


[§ 1930] d. Particular Powers—(1) Power of 
Sale, Disposition, cr Consumption!2—(a) In General. 
It is not necessary that a power to sell, dispose of, 
use, or consume property be granted expressly, or by 
any particular form of words, in a will, in order to 
exist,+* and it will be implied, or held to exist, where 
the language of the will shows an intention to cre- 
ate it, or where such power is necessary in order to 
carry out the express provisions of the instrument ;!° 
but the devise or bequest of a life estate or other in- 
terest less than a fee does not of itself imply any pow- 
er of sale, consumption, or disposition, since such 
power is not necessary to the enjoyment of the es- 
tate devised or bequeathed,!® and in order to read in- 
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to a will a power of sale or disposition not conferred 
in terms, the intention to confer it must be clear,*’ 
and the implication so strong as to warrant no other 
inference.ts So such a power is not to be implied 
from language entirely consistent with the devise or 
bequest of a mere life estate and nothing more;'® 
and where a sum of money is bequeathed to one for 
life, a power to dispose of the principal is not to be 
impled from the fact that no trustee is interposed 
for the protection of the fund,?° or that no bond is 
required to be given by the life tenant.” It has, ac- 
cordingly, been laid down by some authorities as a 
general rule that where property is devised or be- 
queathed to one for life, with remainder over, and 
general language granting to the life tenant a power 
of disposal accompanies the devise or bequest, the 
power of disposal is only coextensive with the es- 
tate the devisee or legatee takes under the will, and 
means such disposal only:as a tenant for life can 
make, in the absence of other words clearly indicat- 
ing that a larger power was intended ;??_ but a power 
of disposal given to a life tenant is held to authorize 
him to convey or dispose of the fee of absolute inter- 
est wherever an intention that he shall do so is in- 


ll. Reynolds v. Denslow, 30 N.Y. 9622. And see case infra this note. Md.—Bauernschmidt v. Bauern- 
S) 77, 80 Fiun 359: thy Bower nots Montioe ip ied comedy: ea A. at gh me ioe vee 
se erin v. erin, -1 $ ere te 3 

Power as vesting eae or interest | Power on the part of a life tenant to] 994 apparently recognizing ae is 


in donee see infra § 19 


12. Grimsley v. nee 5. SB. 


dispose of the fee or 
est is not to be lightly implied, but 


absolute inter- | Bachtell v. Bachtell, 109 A. 198, 135 


Md. 474 (apparently recognizing rule, 


760, 79 Ga. 397; Matter of Kellogg, | must be clearly intended. Jessup v.]and holding that only a power to dis- 
80 N.E. 207, 187 N.Y. 355, 138 L.R.A.| Fenton, 62 N.Y.S. 308, 47 App.Div.|pose of the life estate existed under 
N.S. 288, 12 Prob.Rep.Ann. As se 622. a eh Serine proper iyaeo testator’s 
Vi eHever, 233 (N?Y.- 59330 Fn -re .Baech- Ve widow for life, “with full power and 
ler’s Will, 202 N.Y.S. 485, 121 Mise. | wo So7 eee Ce 35 coun wick, 168 N: | authority to sell, mortgage, lease or 


691 [aff 213 N.¥.S. 759, 215 App.Div. | pyterian Church, 


797]; In re Baumann’s Will, 185 N. : 4 F 
Y.S, '288, 113 Mise. 630; In re Cham-| $337" wilson 5° 
bers’ Estate, 183 N.Y.S. 526, 112 Misc. |4¢ NoyWRd. 321: 


551 [aff 187 N.Y.S. 930, 196 App.Div. 


934]; In re Berndt, 170 N.Y.S. 153, 
102 Misc. 646; In re Poock’s Estate, [a] 
170 N.Y.S. 298; Vanartsdalen v. Van-| plied from the 


artsdalen, 14 Pa. 384. Compare Brig- 
ham v. Wheeler, 8 Metc. (Mass.) 127 


Somerset v. 
ESV ARSC Tech ALIA, 
Wilson y. Wilson, 
In re 
216 N.Y.S. 620, 127 Misc. +773. 


Power must be necessarily im- 
terms of ‘the will, 
where it is not expressly conferred, 


otherwise dispose of at such times 
and under such circumstances which 
she may deem best, and to reinvest 
the net proceeds thereof solely in her 
own discretion,’ with gift over of 
“the residue of my estate left remain- 
ing at the time of the death of my 
said wife’’). 


Mo.—Gaven v. Allen, 13 S.W. 501, 


Mize, 


19) -AW 132, 
Roscoe’s Will, 


(where the testator undertook to ap- 
point a guardian for his minor child, 
to receive and manage the proper ty 
devised to such minor, and the ap- 
pointment was held wholly void, ei- 
ther as appointing a guardian or cre- 
ating a trust; but the effect of the 
will as creating a power was not dis- 
cussed). 


13. Power of sale given by will to: 


Eixecutors see Executors and Admin- 
istrators §§ 636-688, 720. 


Trustees see Trusts §§ 596-605. 


14. In re Roscoe’s Will, 216 N.Y.S. 
S20, 212 IMaIse. 133 Herring v. Wil- 
liams,\ 69 S.E. 140, 153 N.C. 231, 138 
Am.S.R. 659 [rev on other grounds 73 
$.E. 218, 158 N.C. 1]. And see cases 
infra note 15. 


[a] Use of words “sell” or “dis- 
pose” or their derivatives is not nec- 
essary to the creation of a power of 
sale or disposition. Herring v. Wil- 
liams, 69 S.E. 140, 153 N.C. 231, 138 
Am.S.R. 659 [rev on other grounds 73 
Si. 218; 158 N.C. 2]. 


15. Illinois Christian Missionary 
Soc. v. American Christian Mission- 
Ary SOc. lotNe i eS) O27 tle OSs 
In re Roscoe’s Will, 216 N.Y.S. 620, 
127 Mise. 773. 


16. Owens v. Owens’ Ex’r, 32 S.W. 
C20) 0781 w23 Ge Koy. SL 18: 


17. Boyle v. Moore, 132 N.E. 761, 
299 Fil. 571; Southwick v. Southwick, 
168 N.W. 807, 184 Iowa 336; Jessup 
v. Fenton, 62 N.Y.S. 308, 47 "App. Div. 


meaning that it must be implied, not 
by natural necessity, but by so strong 
a probability of intention that a con- 
trary intention cannot be supposed. 
Trustees Presbyterian Church, Som- 


erset v. Mize, 205 S.W. 674, 181 Ky. 
DOa vet At On Eve eile Ois 

19. Southwick v. Southwick, 168 
N.W. 807, 184 Iowa 336; Jessup v. 
rate 62 N.Y.S. 308, 47 App.Div. 

20. Cook v. Collier, (Tenn.Ch.) 62 
S.W. 658. 

21. Cook v. Collier, supra. 


Duty of life tenant to give security 
in general see Estates § 104. 


22. U.S.—Giles v. Little, 104 U.S. 
291, 26 L.Ed. 745; Brant v. Virginia 
Coal & Iron Co., 93 U.S. 326, 23 L.Ed. 
EY Smith v. Bell, 6 Pet. 68, 8 L.Ed. 
322) 


Ark.—Archer y. Palmer, 167 S.W. 
99, 112 Ark. 527, Ann.Cas.19T6B 573; 
Douglass v. Sharp, 12 S.W. 202, 5 
Ark. 113; Patty v. Goolsby, 9 S.W. 
846, 51 Ark. 61. 


Ill.— Rock Island Bank & Trust Co. 
v. Rhoads, 187 N.E. 139, 353 Ill. 131; 
Wiltfang v. Dirksen, 129 N.E. 159, 295 
Ill. 362; Pratt v. Skiff, 124 N.E. 534, 
289 Ill. 268; Barton v. Barton, 119 
N.E. 320, 283 Ill. 338; Mansfield v. 
Mansfield, 67 N.E. 497, 203 TI 92% 
In re Cashman, 24 N.E. 963, 134 Tl. 


88; Henderson v. Blackburn, 104 Ill. 
290. 44, Am) Ro 780; Dickinson “sv; 
Griggsville Nat. Bank, 111 I1l.App. 


183 [aff 70 N.E. 598, 209 Ill. 350]. 


100 Mo. 293. 


Ohio.—Bashore v. Mackenzie, 8 Ohio 
Cir.Ct. 679, 4 Ohio Cir.Dec. 387; Clafk 
v. Trustees of Hardwick Seminary, 3 
Ohio Cir:Ct. 152. 


Va.—Miller’s Adm’r v. Potterfield, 
At pane 486, 86 Va. 876, 19 Am.S.R. 


See Allen v. Smith, 111 S.E. 11, 183 
N.C. 222 (holding that a devise, ihe 
give all my estate, both personal ‘and 
real, and wherever Situated, to my 
wife for and during her natural life 
to do with as she pleases and have the 
income therefrom,” did not give the 
widow a right to convey or dispose 
of the estate); In re Baugh’s Bstate, 
136 A. 210, 288 Pa. 308 (holding that, 
where a will gave the testator’ s\wid- 
ow a life estate, a codicil providing 
that she should “have the right to do 
as she may choose with my ‘estate as 
devised to her in my said last will 
and testament” did not give her pow- 
er to dispose of the fee, but referred 
only to the life estate). 


Compare Leahy v. Cardwell, 12 P. 
307, 14 Or. 171 (holding that, under 
a will giving to the, testator’ s wife for 
life the absolute ‘use and control” 
of all his property, real and personal, 
for her comfort and support, etc., the 
widow was entitled only to use the 
income, and not to invade or consume 
the corpus). 

But see Warren v. Ingram, 51 So. 
888, 96 Miss. 438, Ann.Cas.1912B 422 
(refusing to follow the rule, and say- 
ing that the weight of authority is 
to the contrary), 
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dicated by the will,?* as where the power of dispo- 
sition is given in a separate paragraph of the will 
from that creating the life estate and remainder,”* 
and a testamentary provision authorizing one to 
whom is devised or bequeathed a life estate in prop- 
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erty to sell, use, or dispose of “the same,”?> or to 


make a sale or disposition “thereof,”2° is construed 
to give him power to dispose of the fee or absolute 
interest, and not merely the life estate. 
tion of a remainder over on the death of a life ten- 


Ark.—Moore v. Avery, 225 S. 


23. 
W. 599, 146 Ark. 193. 


Conn.—Glover v. Stillson, 15 A. 752, 
56 Conn. 316. 


Del.—Heney vy. Manion, 123 A. 183, 
14 Del.Ch. 167. 


Ill.— Barton vy. Barton, 119 N.E. 320, 
283 Ill. 338. See Spatz v. Paulus, 120 
N.E. 503, 285 Ill. 82 (holding that, in 
a will devising property to‘three per- 
sons, as tenants in common, for life, 
with remainder over, and empowering 
any of them to sell and convey his in- 
terest to any other, a provision that 
“the conveyance shall convey the title 
to the grantee, to be held on the same 
terms and conditions and for’ the 
same time as the real estate received 
by Said grantee in my real estate by 
this will” is too vague and uncertain 
to restrict the power of sale to the 
sale of a life estate, or to prevent a 
sale of the fee). 


Ind.—Foudray v. Foudray, 89 N.E. 
499, 44 Ind.App. 444. | 


Iowa.—Simpkins vy. Bales, 98 N.W. 
580, 123 Iowa 62. : 


Md.—McLaughlin y. Fleming, 
A. 774, 124 Md. 28. 


N.C.—Stroud v. Morrow, 52 N.C. 
463. 

Ohio.—Bishop v. Remple, 11 Ohio 
St. 277. 


Or.—Bussone v. Marsh, 12 P.(2d) 
329, 140 Or. 331 [foll Daly_v. Marsh, 
12 P.(2d) 333, 140 Or.’ 341]; Gilder- 
sleeve v. Lee, 198 P. 246, 100 Or. 578. 


Pa.—Dillon v. Faloon, 27 A. 1082, 
158 Pa. 468. 


W.Va.—Englerth v. Kellar, 40 S.E. 
465, 50 W.Va. 259. 


Ont.—Re Clinton, 16 Ont.W.N. 267. 
And see case infra note 24. 


[a] hus (1) where a will devises 
property to the testator’s widow for 
life, with remainder over, and by cod- 
icil the widow is given power to sell 
and dispose of ‘my property hereto- 
fore given to her in my will,” and for 
the purpose of such power she is au- 
thorized to execute and deliver deeds 
of conveyance of “full and absolute 
title to the same without claim of 
title by any person referred to in 
my said will,’ she has power to sell 
and convey the fee. Barton v. Bar- 
ton, 119 N.B., 320,288! Ills, 338. + (2) 
Under a will giving one an estate for 
life, with power to sell, and to make 
good and sufficient deeds to the pur- 
chaser in fee simple, the life tenant 
has power to sell and convey the fee, 
and not merely the life estate. Hen- 
ey v. Manion, 123 A. 1838, 14 Del.Ch. 
167. (3) Where a life tenant is given 
a power of disposition by will, he has 
power to dispose of the fee. Dillon 
v. Faloon, 27 A. 1082, 158 Pa. 468. (4) 
Under a will giving property to one to 
hold, own, and dispose of for her own 
benefit during her life, with gift over 
at her death of whatever may be lett, 
the life tenant has power to sell and 
cenvey the fee, and not merely her 
life estate, it being apparent that the 
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sions. 
The limita- 


testator intended the life tenant to 
have the whole of the property if 
needed for her benefit and mainte- 
nance, although expecting that there 
would be something left for the re- 
maindermen. Bussone vy. Marsh, 12 
P.(2d) 329, 140 Or. 331 [foll Daly v. 
Marsh, 12 P.(2d) 338, 140 Or. 341]. 
(5) A testamentary provision giving 
a life tenant “full power and author- 
ity to sell in any manner he sees fit 
the lands or property, or any part 
thereof, or any or all of the estate 
given, bequeathed and devised to him 
for and during the term of his natural 
life, and to convey, transfer or assign 
the same to the purchaser or purchas- 
ers thereof,’ and providing for the 
reinvestment of the proceeds, he to 
have the income thereof during his 
lifetime, gives him power to sell and 
convey the fee, and not merely his 
life estate. McLaughlin v. Flem- 
ing, 91 A. 774, 124 Md. 28. (6) Under 
a will giving property té two persons 
for their lives, with power to ‘‘dis- 
pose of any portion of my estate” if 
they so desire, the power of sale is 
not limited to the life estate, but 
extends to the corpus of the property. 
Glover v. Stillson, 15 A. 752, 56 Conn. 
316. (7) ‘Under a will giving one an 
estate for life, with remainder over, 
and providing that the life tenant 
“shall have the full management and 
control of all my said property, and 
to that end he may sell and convey 
any and all of the property,” the life 
tenant has power to sell and convey 
the fee, and not merely his life estate. 
Gildersleeve v. Lee, 198 P. 246, 10vu 
Or. 578. (8) A gift of all of the tes- 
tator’s estate upon trust for the sup- 
port and maintenance of his widow 
during her lifetime “and with the 
right in her to use any portion of said 
estate as she may see fit and desire,’ 
with provisions for the disposition of 
the estate, at her death, dependent 
upon the amount then remaining, 
gives the widow the right to use and 
consume the corpus of the estate as 
she may see fit and desire, and not 
merely to occupy or lease the realty, 
and have the personalty turned into 
eee etc. Re Clinton, 16 Ont. W.N. 


24. Archer v. Palmer, 167 S.W. 99, 
112 Ark. 527, Ann.Cas.1916B 573. 


25. Del.—Heney y. Manion, 123 A. 
183, 14 Del.Ch. 167. 


Ga.—Prudential Investment & De- 
velopment Co. v. Hilton, 112 S.H. 464, 
153 Ga. 415. 


I1l.— Rock Island Bank & Trust Co. 
v. Rhoads, 187 N.E. 139, 353 Ill. 131. 


Ky.—Hutter v. Crawford, 7 S.w. 
(2d) 10438, 225 Ky. 215. 

Mass.—Woodbridge vy. Jones, 67 N. 
E. 878, 183 Mass. 549. 


Miss.—Warren vy. Ingram, 51 So. 
888, 96 Miss. 488, Ann.Cas.1912B 422. 


N.C.—Mabry vy. Brown, 78 S.E. 78, 
ee 217; Stroud v. Morrow, 52 N. 


Ohio.—Bishop v. Remple, 11 Ohio 
Sty 277% 
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ant does not prevent a power given him from attach- 
ing to the fee, or restrict it to the life estate, the re- 
mainder in such case being subordinate to the pow- 
er, and applying only if, or to the extent that, the 
power is not exercised.?? 


[§ 1931] (b) As Conferred by Particular Provi- 
A power of sale, disposition, or consumption 
exists under a will where it is conferred in terms 
therein,?® or where one to whom property is devised 


Pa.—yYetzer v. Brisse, 42 A. 677, 
190 Pa. 346; Forsythe v. Forsythe, 
LOS Pan 2/9: 

Tex.—Schmidt v. Willard, (Civ. 


App.) 38 S.W.(2d) 160; Livingston v. 
peoenten 50 S.W. 463, 20 Tex.Civ.App. 


Wis.—Larsen y. Johnson, 47 N.W. 
615, 78 Wis. 300, 23 Am.S.R. 404. 


But see Bumpus y. Bumpus,. 29 N. 
Y.S. 878, 79 Hun 526 (where power to 
dispose of “the same’’ was held to 
relate only to rents and profits). 


Compare Barnard v. Moore, 207 P. 
332, 71 Colo. 401 (holding that, under 


a will giving land to one for life, with  _ 


power to sell “said place,” the life ten- 
ant had power to sell the fee, and not 
merely the life estate). 


26. Smith v. McIntyre, 95 F. 585, 
37 C.C.A177; Mallett v. Hall, 150 A® 
531, 129 Me. 148; 
123 S.W. 10638, 224 Mo. 275. 


27. Simpkins v. Bales, 98 N.W. 
580, 123 Iowa 62; Woodbridge v. 
Jones, 67 N.E. 878, 183 Mass. 549; 


Crews v. Crews, (Mo.) 240 S.W. 149; 
In re Luce’s Will, 219 N.Y.S. 488, 128 
Misc. 355. 


28. See cases infra this note. 
Compare Burnham y. Burnham, 126 
A. 704, 101 Conn. 529 (where, under 
a will giving testator’s' widow a life 
interest in a portion of his estate, 
and the residue absolutely to the chil- 
dren, it was held that a paragraph 
appointing the widow executrix “with 
power on her part, if her necessities 
so require, to encroach upon the prin- 
cipal of my estate to such an ex- 
tent as to make her comfortable,” did 
not amount to a power to encroach 
upon the principal, except that it gave 
her the right to use the principal, if 
necessary, during the period of the 
settlement of the estate, in order to 
provide for her support and comfort 
during that time, and make it unnec- 
essary for her to apply to the probate 
court for an allowance, the court say- 
ing that any other’ construction, 
which would result in holding that 
she had a power of using or consum- 
ing the corpus of the estate during 
her life, would cut down the absolute 
gifts to the children, which cannot be 
permitted to be done by other than 
clear and definite provisions). 


[a] Illustrations —(1) Under a 
will giving property to the testator’s 
widow for life, for her comfort and 
enjoyment, and empowering her to 
sell any and all of such property 
whenever she may think it to her in- 
terest or for her welfare so to do 
with remainder over at her death of 
whatever of the property remains, 
the widow has power to sell and con- 
vey the fee. Miller v. Irey, 1 P.(2d) 
654, 150 Okl. 240. (2) A will devising 
and bequeathing the testator’s prop- 
erty to his widow ‘for her personal 
use and maintenance and to sell or 
hold as may be necessary for her com- 
fort and support, any remainder to 
be divided” at her death, gives the 
widow power to convey the property 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Griffin v. Nicholas, 


t 
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-or bequeathed for life is authorized to use the corpus 
for his own benefit, or for designated purposes,” or 
the corpus is expressed to be at his disposal,?° or to 
do with as he may choose*! or think best,®? or he is 


in fee. Cadle v. Cadle, 136 A. 895, 
152 Md. 459. (3) Under a will giving 
“all my estate” to the testator’s wiu- 
ow, “to be used and enjoyed and dis- 
posed of” as may seem best to her, 
for life, with gift over of “all my 
property” at her death, the widow has 
power to sell and convey in her life- 
time. Simpkins v. Bales, 98 N.W. 
580, 123 Iowa 62. (4) Where a will 
gave all of the testator’s property to 
his widow for her life, with full pow- 
er to sell any part or all of the prop- 
erty and to reinvest the proceeds, 
there is no reason why she may not 
exercise the power thus expressly 
conferred. Meister v. Meister, 88 A. 
235, 121 Md. 440. (5) A will devising 
and bequeathing property to one in 
fee simple, with power to sell or dis- 
pose of it, and providing that after 
the death of the life tenant, if there 
is anything remaining of the proper- 
ty, it shall be distributed in a pre- 
scribed manner, gives the life tenant 
power to sell and convey the fee. 
Bodmann German Protestant Wid- 
ows’ Home v. Lippardt, 71 N.E. 770, 
70 Ohio St. 261. (6) Under a will 
giving property to one for life ‘‘with 
full power to sell and convey abso- 
lutely or by way of mortgage or lease, 
any or all of my estate, real or per- 
sonal,” the life tenant has power to 
sell and convey the fee. Reeside v. 
Annex Bldg. Ass’n of Baltimore City. 
(Md.) 167 A. 72. (7) A devise and 
“bequest of property to the widow 
during her lifetime, ‘‘with full power 
to sell property if she sees proper,’ 
and with a gift over of what may 
be left, gives the widow power to 
sell the fee. Fink v. Leisman, 38 S. 
W. 6, 18 Ky.L. 710. (8) A gift of all 
testator’s property to his widow for 
life, with gift over at her death, and 
with a right in the widow to use and 
expend so much of the property as 
shall be needful for her support, and 
power to sell the land if she desires 
~ to do so, gives her authority to con- 
vey the fee: Rinkenberger v. Meyer, 
56 N.B. 913, 155 Ind. 152. (9) Where 
a will gives property to the testator’s 
wife, to hold, add to, or dispose of, 
at her discretion, during her life or 
widowhood, for the purpose of keep- 
ing together and raising the testa- 
tor’s children, with gift over at her 
death or marriage, the wife has a 
power of sale and disposal. Morse v. 
Cross, 17 B.Mon. (Ky.) 735. (10) Un- 
der a will devising property to the 
testator’s wife for life, with power 
to sell to pay the debts of the. testa- 
tor, or to effectuate a division among 
the children, and providing that the 
wife shall take such of the property 
as she may need for her support, and 
sell and convey it as if it were her 
own, the wife has a general power 
of sale. Makely v. Washington-Beau- 
fort Land Co., 95 S.E. 53, 175 N.C. 101. 
(11) A will devising property to the 
testator’s widow for life, to manage 
and control it in every : particular, 
“that is to say, to Sell a part or any 
part, or the whole, should it be nec- 
essary or advisable in her best judg- 
ment,” gives the widow ample power 
to sell and convey. Snyder v. Sny- 
der, 83 A. 246, 115 Md. 699. (12) A 
will bequeathing to the testator’s wife 
all of his estate for life, ‘‘with privi- 
lege to dispose of any and all of the 
real estate if she chooses,” vests her 
with the power to convey the real 
estate in fee simple. Gelb v. Weis- 
berger, 93 A. 499, 247 Pa. 416. (13) 
Where a will devised property in 
trust for the testator’s widow for life, 
a codicil giving “power to my wife 
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wien to dispose of any part of the 
property I have left for her in trust 
either by will or otherwise should 
she so desire’ gives her power to dis- 
pose at pleasure of any part of the 
trust property, either by deed or will. 
Butler vy. New England Trust Co., 105 
N.E. 788, 259 Mass. 39. (14) Under 
a will giving all the testator’s prop- 
erty to his widow and children, and 
investing the widow with sole and 
entire control of the whole estate 
during her life, for the benefit of her- 
self and the children, with fuil and 
complete power to sell and convey, 
or exchange, any portion or all of 
the property, the widow has a power 
of sale. Norris v. Harris, 15 Cal. 226. 
(15) A devise of property to one for 


life, with power to sell it as he may 


think proper, gives him a power of 
sale of the fee. Young v. Sheldon, 36 
So. 27, 189 Ala. 444, 101 Am.S.R. 44. 
(16) Under a will devising property 
to the testator’s widow for lite, and 
giving her the right to sell or other- 
wise dispose of any estate which he 
might own at the time of his death, 
the widow has power to sell and con- 
vey realty in fee. Riemenschneider 
v.-Tortoriello, 122 N.E. 799, 287 Ill. 
482. (17) Under a will giving prop- 
erty to one for life, and authorizing 
her to sell it and live on the pro- 
ceeds, if necessary, the life tenant 
has power to convey the fee. Rutter 
v. Anderson, 36 S.E. 357, 48 W.Va. 215. 
(18) Under a will devising property 
to the testator’s widow, with full 
power to sell and convey the same 
during her natural life, and with a 
gift over of any property that may 
remain at the death of the widow, she 
has power to sell and convey tne fee 
during her life. Bishop v. Remple, 
d-Ohio “Stony 20 (au Lo)n, A peranit: OL 
power to dispose of the whole estate, 
annexed to an estate for life with 
remainder over, confers upon the life 
tenant plenary power to convey the 
fee upon the terms of the power 
granted. Gildersleeve v. Lee, 198 P. 
246, 100 Or. 578. (20) In a will giv- 
ing property for life to the testatrix’ 
son and his wife, with remainder to 
their children, but providing for a 
reversion to the testatrix’ heirs if the 
grandchildren shall die without heirs, 
a clause that a deed by the grand- 
children shall pass a valid title in 
case of the grandchildren’s deaths 
afterward without issue permits the 
son’s widow and children to convey 
good title, and to cut off the contin- 
gent interests of testatrix’ heirs. 
Jernigan v. Evans, 104°S.E. 77, 180 N. 
Cc. 87. (21) A will giving property to 
one for life, “hereby giving her full 
power and authority to sell, convey, 
deed and transfer all or any part 
of said property fully and absolute- 
ly so as to pass complete title to pur- 
chasers or grantees from her as she 
may see fit,” gives the life tenant 
power to dispose of the entire estate 
as she sees fit or is disposed. Bilger 
v. Nunan, 186 F. 665 [aff 199 F. 549, 
LESS CCA. 23). 


29. Ga.—Stark vy. Chambers, 79 S. 
E. 535, 140 Ga. 601. 


Ky.—Gaither’s Guardian ad Litem 
v. Gaither, 280 S.W. 1099, 213 Ky. 50. 


Me.—Warren v. Webb, 68 Me. 133. 


Md.—Emmert v. Middlekauff, 84 A. 
540, 118 Md. 399. 


Mo.—Coleman v. Haworth, 8 S.W. 
(2d) 931, 320 Mo. 852; Ricketts v. 
People’s Bank of Rocheport, 196 S. 
W. 26. 
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given “all the rights of absolute ownership,’’?* or 
where the will contains words clearly indicating that 
a sale or disposition of the property was contemplat- 
ed by the testator.*+ 


A gift of a life estate, with 


N.H.—Fitts v. Free Baptist Society, 
77 A. 484, 75 N.H. 608. 


N.Y.—In re Scott’s Will, 204 N.Y. 
S. 478. 


Pa.—Means v. Marks, 42 Pa.Co. 516. 
qe OT ORES. v. Hawkins, 9 Lea 


Ont.—Re Clinton, 16 Ont.W.N. 267. 


30. Roby v. Herr, 240 S.W. 49, 194 
Ky. 622; Davis v. Walker, 173 S.W. 
1141, 163 Ky. 442 [reh den 177 S.W. 
294, 165 Ky. 504]; Coates’ Ex’r v. 
Louisville & N. R. Co., 17 S.W. 564, 92 
Ky. 268, 138 Ky.L. 557; Warren v. In- 
Bram, 51 So. 888, 96 Miss. 438, Ann. 
Cas.1912B 422; Satterthwaite v. Wil- 
kinson, 91 S.E. 599, 173 N.C. 38; Parks 
v. Robinson, 50 S.E. 649, 138 N.C. 269, 
10 Prob.Rep.Ann. 197; Merritt vy. Carr, 
19 Ohio App. 43. 


[a] Thus (1) under a will giving 
one a life estate in property, ‘to do 
with the same as in her judgment 


-She may deem best,” the life tenant 


has power to sell the property. 
Warren yv. Ingram, 51 So. 888, 96 Miss. 
438, Ann.Cas.1912B 422. (2) A will 
giving property to the testator’s wid- 
ow, ‘“‘to be held and owned by my said 
wife So long as she remains 
my widow, and to be disposed of as 
she may see fit,” authorizes a_ sale 
and conveyance of the fee. Roby v. 
Herr, 240 S.W. 49, 194 Ky. 622. 


31. Leslie v. Maxey, 67 S.W. 839, 
23 Ky.L. 24365. 


32. Wood v. Amidon, 9 D.C. 224. 


33. Wiess v. Goodhue, 83 S.W. 173, 
epee 274 [rev (Civ.App.) 79 S.W. 


34. Ill.—Rock Island Bank & Trust 
en v. Rhoads, 187 N.E. 139, 358 Il. 
31. ; 

Ky.—Fidelity & Columbia Trust Co. 
v. Harkleroad, 5 S.W.(2d) 477, 224 Ky. 
5; Bailey v. Fisher, 38 S.W. 140, 18 
Kyran 


Md.—Grieves v. Grieves, 103 A. 572, 
132 Md. 300; Hughes v. Drovers’ & 
Mechanics’ Nat. Bank of Baltimore, 
38 A. 936, 86 Md. 418. 


Mich.—Ostrander v. Muskegon Fi- 
nance Co., 202 N.W. 951, 230 Mich. 310. 


Mo.—Gaven y. Allen, 13 S.W. 501, 
100 Mo. 298. 


N.J.—Du Bois v. Waterman, 99 A. 
143, 87 N.J.Eq. 119; Long v. Katzen- 
bach, 128 A. 600, 3 N.J.Misc. %). 


Feb a taculorcnoieals a v. Coonrod, 6 Ohio 


Va.—Steele v. Levisay, 11 Gratt. 
(52 Va.) 454. 
See Miles v. Strong, 36 A. 55, 68 


Conn. 273, 2 Prob.Rep.Ann. 297. (ap- 
parently applying the rule that a pow- 
er of sale is implied by a gift over, 
after a life estate, if the life tenant 
dies without having disposed of the 


property); Nelson v. Lofgren, 208 
Ill.App. 6382, 
[a] For example (1) where prop- 


erty is given to the testator’s widow 
during her widowhood, with a gift 
over on remarriage, and with a pro- 
vision that she shall not sell or dis- 
pose of any of the property without 
the consent of the testator’s brother, 
but in case of his death she shall act, 
as to the sale of the property, as she 
thinks best, she is given a power of 
sale by implication, subject only to 
the brother’s consent during his life- 
time. Gaven vy. Allen, 13 S.W. 501, 
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power to “use” or “enjoy” the property, or an equiv- 
alent expression, has been held in some instances to 
authorize a sale or conveyance of the corpus, during 


the lifetime of the devisee,*® and 


100 Mo. 293. (2) Under a will pro- 
viding as follows: “I lend all my 
estate, of all kinds, to my wife .. . 
during her life; and I give all the 
said estate, to be divided equally, be- 
tween the children of ... at his 
death, unless my wife shall order it 
to the contrary,’’ the widow has pow- 
er to dispose of the fee, and it is only 
in the event of her dying without 
having made such a disposition that 
the property will go to the children. 
Lillard v. Robinson, 3 Litt.(Ky.) 415. 
(3) Under a will giving all of the 
testator’s property to his wife, pro- 
vided she should remain his widow, 
and providing that if 
marry again, the property should be 
sold, and of the proceeds the widow 
should retain one third, the balance 
being divided between specified per- 
sons, the widow had a power of sale 
and could lawfully convey the fee 
after her remarriage. Ostrander v. 
Muskegon Finance Co., 202 N.W. 951, 
230 Mich. 310. (4) Under a will giv- 
ing to the testator’s widow ‘free use 
(of the Principal if necessary for her 
maintenance)” and of the rents and 
profits of property for her life, a 
power to sell the realty is implied. 
Du Bois v. Waterman, 99 A. 143, 87 
N.J.Eq. 119. (5) Where property is 
devised to one, with a proviso that 
designated other persons shall share 
in the “proceeds” of such property, a 
power of sale is implied. Bailey v. 
Fisher, 38 S.W. 140, 18 Ky.L. 717. (6) 
Under a will giving all of the testa- 
tor’s residuary estate to his daughter 
and her husband for their lives, and 
directing that whatever may remain 
after their deaths shall be given to 
deserving charities, to be selected by 
them, and that ‘‘they shall bequeath 
this money” as soon as they become 
possessed of it, a power of sale of 
realty is implied. Long v. Katzen- 
bach, 128 A. 600, 3 N.J.Mise. 29. (7) 
Under a will bequeathing bank stock, 
“all of which is to be transferred to 

[the legatee] in her own name, 
to use the income thereof as long as 
she may live, and at her death to be 
equally divided among her children,” 
the legatee must be held to have all 
the rights incident to full ownership, 
so far as the power of disposition is 
concerned, as otherwise no meaning 
can be attached to the provision for 
the transfer of the stock to her in 
her own name. Hughes y. Drovers’ 
& Mechanics’ Nat. Bank of Baltimore, 
38 A. 936, 86 Md. 418. (8) Where 
property devised by a will consisted 
almost wholly of stocks and bonds, a 
provision, in a clause bequeathing re- 
mainders after a life estate, that the 
creation of such remainders shall not 
be deemed “‘to restrict the proper use 
nor any change of investment of in- 
terest or the principal” of the property 
clearly contemplates that changes of 
investments may be made, and by 
necessary implication gives the life 
tenants power of sale. Grieves v. 
Grieves, 103 A. 572, 132 Md. 300. (9) 
Under a will giving a life tenant full 
management and control of the es- 
tate, with power to invest and rein- 
vest the same as she may deem best, 
the life tenant has power to sell for 
the purpose of reinvestment. Rock 
Island Bank & Trust Co. v. Rhoads, 
187 NAB. 139,°353 Tl. 131: .<0)-Under 
a will giving the use and income of 
all of the testator’s real and personal 
property to two persons for their 
lives, but directing ‘that my bank 
stock be not sold nor any part of 


she should. 
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in others not to 


it unless it becomes necessary to do, 
to support and keep comfortable’ the 
life tenants, and directing also that 
they be provided with comfortable 
support, a good home, and plenty to 
eat and wear during their lives, a 
power of consumption and disposition 
is implied. Fidelity & Columbia 
Trust Co. y. Harkleroad, 5 S.W.(2d) 
477, 224 Ky. 5. (11) A will devising 
land to one, subject to the payment 
by him of a legacy to another, im- 
pliedly gives him power to sell the 


ee Coonrod vy. Coonrod, 6 Ohio 
35. ‘Underwood v. Cave, 75 S.W. 


451, 176 Mo. 1; Burford v. Aldridge, 
63 S.W. 109, 65 S.W. 720, 165 Mo. 419, 
6 Prob.Rep.Ann. 636; Board of Trus- 
tees of Westminster College v. Dim- 
mitt, 87 S.W. 536, 118 Mo.App. 41; 
Rood vy. Watson, 7 N.Y.S. 212, 54 Hun 
85. 


36. Fields v. Kline, 256 S.W. 355, 
461 Ark. 418; Shirley v. Graham, 256 
S.W. 718, 201 Ky. 339; Jessup v. Men- 
ton, 62 N.Y.S. 308, 47 App.Div. 622. 


37. U.S.—Roberts v. Lewis, 14 S. 
Ct! 945; 153" "U.S. -36%,- 38 Lind: (%47 
[overr Giles v. Little, 104 U.S. 291, 


26 L.Ed. 745]; Lucas v. MeNeill, 231 
W625 0145, C.CLASso D8 beer lyveaNi= 
nan, 186 F. 665 [aff 199 F. 549,118 
C.C.A. 23]; Schreiner v. Smith, 38 F. 
897 [appeal dism 15 S.Ct. 1042, 159 U. 
S. 265, 40 L.Hd. 143]. 


Del.—Newlin v. Phillips, 60 A. 1068, 
10 Prob.Rep.Ann. 655. 


Ga.—Mayo v. Harrison, 68 S.E. 497, 
134 Ga. 737. 


Ill.—Boyle v. Moore, 132 N.E. 761, 
299 Ill. 571; In re Cashman, 24 N. 
EK. 963, 134 Ill. 88; Henderson v. 
Blackburn, 104 Ill. 227, 44 Am.R. 780; 
Teel v. Mills, 117 Ill.App. 97; Kenny 
v. Keplinger, 89 Ill.App. 570. Com- 
pare Ward v. Caverly, 114 N.E. 924, 
276 Ill. 416 (holding that, where an 
estate includes both realty and per- 
sonalty, a gift over of ‘whatever may 
remain unexpended’’ does not give 
power to dispose of the realty, the 


word “unexpended” being applicable 
to personalty only). 


Prin eee v. Middlesworth, 82 Ind. 


Iowa.—Webb v. Webb, 104 N.W. 
438, 130 Iowa 457; Wenger v. Thomp- 
son, 105 N.W. 3338, 128 Iowa 750. Com- 
pare Haviland v. Haviland, 105 N.W. 
354,130 Iowa 611, 5 L.R.A.N.S. 287 
(holding, under a will devising prop- 
erty to one for “her exclusive use and 
benefit during her life and after her 
death and funeral expenses are paid 
what remains to be equally divided” 
among designated persons, that “if 
any power to sell can be implied” 
from such provision, it would be only 
for the purpose of the life tenant’s 
support, comfort, and maintenance). 
But see Southwick v. Southwick, 168 
N.W. 807, 808, 184 Iowa 336 (where 
the court said, of a will giving all of 
the testator’s property to his widow 
for life, with a direction for the divi- 
sion and distribution at her death of 
“what is then remaining of the es- 
tate,” that “we find no words in the 
will’ giving the widow a power of 
sale or consumption of the corpus). 


Ky.—Garriott’s Ex’x v. Garriott, 270 
S.W. 484, 208 Ky. 94; Kincaid vy. Bell, 
266 S.W. 44, 205 Ky. 487; Miller y. 
Miller, 247° S.W.° 965, 197 Ky. 753; 


give such authority.*® 
ferred upon a life tenant by a gift over, at his 
death, of “whatever shall remain, 
may be left,” or the like,?7 except where, from other 


. 
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Such power is impliedly con- 


” or “so much as 


Lindenberger v. Cornell, 229 S.W. 54, 
190 Ky. 844; Clore v. Clore, 211 S.W. 
208, 184 Ky. 83; Trustees Presbyterian 
Church, Somerset v. Mize, 205 S.W. 674, 


181 Ky. 567, 2 A.L.R. 1237; Dorsey 
v. Bryan, 185 S.W. 845, 170 Ky. 275; 
Davis v. Walker, 173 S.W. 1141, 163 


Ky. 442 [reh den 177 S.W. 294, 165 Ky. 
504]; Graham vy. Botner, 37 S.W. 583, 
V8 Ky. Le 638%, 


Me.—Young vy, Hillier, 67 A. 571, 103 
Me. 17,°125 Am.S.R. 283; McGuire v. 
Gallagher, 59 A. 445, 99 Me. 334; War- 
ren v. Webb, 68 Me. 133; Shaw v. Hus- 
41 Me. 495; Scott v. Perkins, 28 
Me. 22, 48 Am.D. 470; Ramsdell v. 
Ramsdell, 21 Me. 288. 


Mass.—Sawin v. Cormier, 60 N.E. 
936, 179 Mass. 420, 6 Prob.Rep.Ann. 
710; Harris v. Knapp, 21 Pick. 442. 
See Bowen v. Dean, 110 Mass. 438 
(holding that, under a will creating 
an estate for life, with remainder 
over in case the life tenant should 
die intestate and seized of any por- 
tion of the property at her death, 
there is implied a power of disposi- 
tion); Paine v. Barnes, 100 Mass. 470 
(recognizing rule). 

Mich.—Chamberlain v. 
N.W. 549, 178 Mich. 1. 

Neb.—Little v. Giles, 41 N.W. 186, 


25 Neb. 313 [error dism 10 S.Ct. 623, 
134 U.S. 645, 33 L.Ed. 1062). 


Husel, 144 


N.J.—Bressman y. Retsky, 124 A. 
529, 96 N.J.Eq. 222; Weaver v. Pat- 
terson, 111 A. 506, 92 °N.J;Ea. 170; 


Bryan vy. Bryan, 48 A. 341, 61 N.J.Eq. 
45; In re Kellogg’s Estate, 129 A. 742, 
3 N.J.Mise. 694; Long v. Katzenbach, 
128 A. 600, 3 N.J.Misc. 29. 


N.Y.—In re Gardner, 35 N.E. 439, 
140 N.Y. 122; In re Luce’s Will, 219 
N.Y.S. 488, 128 Mise. 355; Vincent v. 
Putnam, 217 N.Y.S. 381, 127 Misc. 647 
[aff 223 N.Y.S. 361, 221 App.Div. 211]; 
In re Haskell’s Hstate, 43 N.Y.S. 1144, 
19 Mise. 206. Compare Vincent v. - 
Putnam, 161 N.E. 425, 248 N.Y. 76 
(recognizing rule, but holding that 
such implied power does not authorize 
the life tenant to dispose of the prop- 
erty by will, nor by a gift which is 
made shortly before death and as a 
substitute for a testamentary disposi- 
tion); Hallinan y. Skillen, 171 N.E. 
T77, 253 N.Y. 550 (to same effect). 


Ohio.—Clark v. Trustees of Hard- 
wick Seminary, 3 Ohio Cir.Ct. 152. 


Pa.—Eichman y. Wall, 116 A. 809, 
273 Pa. 236; Benedict v. Hawthorne, 
LS. GAG! 4065" 2.70) Pannb 2960 tes elma. 


Tekes, 110%As 238, 267 Pax567:-kn ne 
Watson’s Hstate, 88 A. 433, 241 Pa. 
271; Zanich v. Okum, 167 A. 463, 169 
Pa.Super. 200; Luckenbill v. Reho, 
8 Pa.Dist.&Co. 459; Anderson’s Es- 
tate, 28 Pa.Dist. 327. 


Tenn.—Downing v. Johnson, 5 
Coldw. 229. 
Wis.—Murray vy. Kluck, 59 N.W. 


137, 87 Wis. 566. 
Eng.—In re Richards, [1902] 1 Ch. 
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N.S.—Roche v. Roche, [1930] 4 
Dom.L.R. 310. 

Sask.—Hodges v. Goodnough, 9 


Sask.L. 124. 


But see Brown v. Harris, 106 So. 
412, 90 Fla. 540 (refusing to apply 
the rule); Coleman y. Haworth, 8 
S.W.(2d) 931, 320 Mo. 852 (where the 
court said that where a life estate is 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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words or provisions of the will, it appears that such 
power was not intended to be conferred,?* or where 
the nature or situation of the property is such that 
it, or part of it, may be diminished in the life ten- 
ant’s hands by uses to which it may lawfully be ap- 
plied by him, or by reason of possible losses or the 
like may not exist at his death,*® in which case no 
power of sale or disposition will be implied from such 


expressly given, an absolute power of 
disposition will not be implied from 
expressions disposing of what is left). 


38. Bryson v. Hicks, 134 N.E. 874, 
78 Ind.App. 111; Birmingham v. Le- 
san, 76 Me. 482; Richards v. Knight, 
53 A. 452, 64 N.J.Eq. 196. See Bod- 
fish v. Bodfish, 73 A. 1033, 105 Me. 
166 (holding that, where all of the 
testator’s property was devised by 
him to his widow for life, and after 
her death specific items of the prop- 
erty were devised to sons and a daugh- 
ter, a devise of “all the rest, residue 
and remainder of the property which 
shall be left after the decease of my 
said wife” did not by implication give 
the widow a power of disposition, 
inasmuch as the property comprised 
in the life estate was to be diminish- 
ed, before the quoted clause came into 
operation, by the specific devises to 
the sons and daughter, so that mean- 
ing can be given to such clause with- 
out implying such power); In re Eck- 
ham’s Will, 261 N.Y.S. 385, 237 App. 
Div. 463 [rearg den 264 N.Y.S. 898] 
(holding that, under a will giving 
property to the testator’s widow for 
her life, with power to sell and con- 
vey, the proceeds to be deposited in 
bank for her benefit, with a gift over 
of “whatever there remains in real or 
personal property,’ no pgwer to in- 
vade the principal is to “be implied 
from the quoted words, the testator 
having contemplated a sale, and so 
could not know whether the estate 
would be personalty or realty, or both, 
at the widow’s death, and the expres- 
sion “whatever remains” must there- 
fore be construed to take care of that 
situation); Behrens v. Baumann, 66 
S.E. 5, 66 W.Va. 56, 27 L.R.A.N.S. 1092 
(where, under a will giving a life es- 
tate, with gift over of “everything 
that may be left” at the life tenant’s 
death, was held not to imply a power 
of consumption or disposition, but to 
refer to what should remain after 
payment of the testator’s debts and 
funeral expenses and the consumption 
of such portion of the estate as a life 
tenant could rightfully consume). 


[a] Express prohibition of sale.— 
Under a devise of property to the tes- 
tator’s widow “to hold the same dur- 
ing her life for her maintenance, but 
not to sell the same, the said real es- 
tate to go to J. M. at her death, if any 
remains,” the widow had not, by vir- 
tue of the last phrase, any power of 
sale, in view of the express prohibi- 
tion of any sale. Birmingham v. Le- 
san, 76 Me. 482. 


39. Ala.—Jackson v. Jackson, 88 
So. 664, 205 Ala. 419. 


Ill.— Pratt v. Skiff, 124 N.H. 534, 289 
Ili. 268. 


Iowa.—Benham v. ‘Turkle, 153 N.W. 
1017, 173 Iowa 598. 


Mo.—Bramell v. Adams, 47 S.W. 
931, 146 Mo. 70; Bramell v. Cole, 37 
S.W. 924, 136 Mo. 201, 58 Am.S.R. 619. 


N.J.—In re Kellogg’s Estate, 129 A. 
742, 3 N.J.Misc. 694. 


N.C.—Herring v. Williams, 73 S.E. 
218, 158 N.C. 1; [rev 69 S.E. 140, 153 
N.C. 231, 138 Am.S.R. 659]; Hales v. 
Griffin, 22 N.C. 425. 


[a] Where use of property con- 
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sists in its consumption.—A gift over, 
after a life estate, of whatever of the 
property may remain does not raise 
an implication of power in the life 
tenant to dispose of the corpus, where 
the property is personalty of such 
nature that its use consists in its 
consumption, and the phrase ‘‘what- 
ever may remain” can accordingly be 
given meaning without implying a 
power of disposition. Herring v. Wil- 
liams, 73 S.E. 218, 158 N.C. 1 [rev 69 
Prat L40% U53P UN; Co 0234, 7138) AmsSiR: 
59]. 


40. Wilson v. Wilson, 19 A. 132, 
46 N.J.Eq. 321; In re Felt’s Estate, 
139 N.E. 545, 235 N.Y. 374; Jessup v. 
Fenton, 62 N.Y.S. 308, 47 App-Div. 
622. Compare Bryan y. Bryan, 48 A. 
341, 61 N.J.Eq. 45 (where a will giving 
property to one for life, with a gift 
over of “the remainder that may he 
left’? at her death, was held to imply 
a power of disposition in the life ten- 
ant). But see Schowalter v. Scho- 
walter, 128 So. 458, 221 Ala. 364 (ap- 
parently applying the contrary rule). 


41. Catlett v. De Rousse, 141 N.E. 
753, 310 Ill. 3438; Wilson v. Wilson, 
19 A. 132, 46 N.J.Eq. 321; In re Felt’s 
Hstate, 139 N.E. 545, 235 N.Y. 374. 
See Fields v. Kline, 256 S.W. 355, 161 
Ark. 418 (where a will giving prop- 
erty to one for life, followed by a gift 
over of the ‘residue,’ was held not 
to imply a power of sale, although 
the effect of the use of the term “resi- 
due” was not discussed). Compare 
Duncan v. Murphy, 114 A. 815, 92 N. 
J.Eq. 682 (where it was said that, 
where the gift is of personal property 
only, a gift over of the ‘‘residue’”’ will 
not import a power of sale, and where 
the gift is of realty only, the use of 
such word in the gift over will im- 
port a power of sale; and holding that 
where the gift is of both realty and 
personalty, a gift over of the “resi- 
due” implies a power to sell the per- 
sonalty as well as the realty); West 
v. Glisson, (Tex.Civ.App.) 184 S.W. 
1042 (holding that a will wherein 
property was bequeathed and devised 
to one, with gift over of “the prop- 
erty or residue of the same,” implied 
a power of disposition in the first 
taker). But see Edwards v. Newland, 
113 A. 742, 271 Pa. 1 (where it was 
held that, in a will giving all of the 
testator’s estate to his wife, and pro- 
viding that on her death “‘the residue 
thereof” shall be divided, etc., the 
term “residue”? implied a power of 
consumption and disposition). 


42. Wilson v. Wilson, 103 N.E. 748, 
PAY tps EIB ea le ; 


43. See cases infra this note. 
[a] Power held not to be implied. 
—(1) Where stocks, bonds, mort- 


gages, and other investments are ex- 
pressly given to one for life, a power 
of sale is not implied from a provision 
that “they, or their reinvestments,” 
shall be distributed to designated per- 
sons at the life tenant’s death, since 
bonds and mortgages may mature, 
stocks be liquidated, and other invest- 
ments undergo similar mutations, re- 
quiring reinvestment of funds, with- 
cut sale. Owens v. Owens’ Ex’r, 32 
S.W.(2d) 731, 2386 Ky. 118. (2) A will 
giving property in equal shares to the 
testator’s widow and children, and 
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expression. No such power in a life tenant is to be 
implied merely because the gift over at his death is 
expressed to be of the “remainder’’*® or “residue 
of the property, or what he should die possessed of.*” 
Other cases in which a power of sale, disposition, or 
consumption has been held not to be implied may be 
found in the footnotes.*? 


~{§ 1932] (2) Power of Appointment. A devise 
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directing that the widow shall man- 
age and control the property with- 
out restraint in carrying out the duty 
and responsibility of raising the chil- 
dren, “realizing that she must have 
all of the income from such property 
to meet such demands,” does not by 
implication give the widow power to 
mortgage or otherwise alienate the 
children’s shares. Smith v. Strick- 
land, 103 So. 782, 139 Miss. 1. (3) A 
devise of property to the testator’s 
widow for life, with remainder over, 
and with a provision that the widow 
shall take care of and provide a home 
for the testator’s daughter, does not 
by implication give the widow a pow- 
er of disposition. Carlyle y. Pee, 265 
P. 1113, 125 Kan. 727. (4) In a will 
giving one a life estate, a provision 
that upon his death the property ‘will 
be given” to another, instead of “shall 
be given,’ does not imply a power in 
the life tenant to consume or dispose 
of the corpus, such provision being 
testamentary and not merely horta- 
tory, and declaring the ultimate dis- 
position to be made of the property. 
Brown v. Franklin, 127 So. 561, 157 
Miss. 38. (5) Where property is be- 
queathed to one, with a gift over in 
case of his. death without heirs, no 
power of disposal is to be implied. 
Rugg v. Smith, 177 N.E. 784, 40 Ohio 
App. 101. (6) No power of sale is 
implied by a devise of property to the 
testator’s widow, for her use during 
the term of her natural life, ‘‘she to 
have absolute control of the same 
during her lifetime.” Strickland v. 
Strickland, 111 N.E. 592, 271 Ill. 614. 
(7) A devise of property to the testa- 
tor’s widow’ during her widowhood, 
“to be as absolutely under her control 
and management as it is now under 
my own,” does not confer upon her a 
power of sale. Belt v. Gay, $2 S.E. 
1071, 142 Ga. 366. (8) A devise and 
bequest to the testator’s wife of all 
his property, “to use, occupy and pos- 
sess as I have done and am, now do- 
ing during her natural life,’ followed 
by a direction that at her death “all 
of my estate . which I have be- 
queathed to my wife for her use, 
benefits and profits during her nat- 
ural life” shall be divided between 
named persons, does not give the 
widow a power to sell or consume 
the corpus of the estate. Zimmer- 
man’s Hstate, 23 Pa.Super. 130. (9) 
Under a will giving the testator’s 
property to his widow, during her 
widowhood, with power to ‘use and 
manage” it as she may choose for her 
support and benefit, the widow was 
without power to sell or dispose of 
the realty. Fields v. Kline, 256 S.w. 
355, 161 Ark. 418. (10) Where a will 
gives property to the testator’s widow 
for life, with remainder to a hospital, 
to use the income for hospital pur- 
poses, a provision that if the remain- 
der should not equal ten thousand 
dollars the hospital may use the cor- 
pus of such fund for its hospital pur- 
poses does not, by implication, give 
the widow power to deplete or con- 
sume the corpus. In re Felt’s Estate, 
LOUNTE sbi4b, 202135, ANGVe ola: (11) 
Where property is given’ to the tes- 
tator’s widow for her life, with a pro- 
vision that as each child shall ar- 
rive at lawful age the widow shall 
“give” to each child such amounts of 
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or bequest of property to such person or persons as 
another may designate to receive it, or as he may di- 
rect, gives the latter a power of appointment ;** and 
a testamentary gift to one for life, to be at his dis- 
posal, or with a right to dispose of it, at his death,*® 
or a right to give or devise the same as he may di- 
rect,*® confers a power of appointment upon the life 
tenant. <A gift over if one to whom a life estate is 
devised or bequeathed die intestate implhes a power 
of appointment by will of the life tenant,** unless a 
contrary intention appears;*® and a gift over if the 
life tenant does not otherwise direct, or decide, gives 
him a power of appointment by implication.*® A de- 
vise or bequest to the heir or devisee of any of desig- 


his estate as she may determine, as 
part of their distributive shares, no 
power of sale is conferred upon the 
widow. Hawks vy. Smith, 81 S.E. 200, 
141 Ga. 422. (12) Under a will giv- 
ing property to the testator’s widow 
for life, with remainder over to chil- 
dren, and empowering the widow to 
manage, control, and dispose of the 
property for her support and the sup- 
port and education of the children, 
the power of disposal is limited to 
the life estate, and the widow is with- 
out power to dispose of the fee. Ba- 
shore v. Mackenzie, 8 Ohio Cir.Ct. 679, 
4 Ohio Cir.Dee. 887. (13) Under a 
will giving property in trust for the 
testator’s children for their lives, and 
bequeathing each child’s share, on his 
death, to “his or her heirs, executors, 
administrators, and assigns, forever,” 
a power of disposition in the children 
eannot be implied from the word “as- 
signs,’ since there is a trust title 
which prevents such an interpreta- 
tion, inasmuch as the children take no 
title but merely the right to enforce 
the trust. In re Central Trust Co., 
62 N.Y.S. 836, 48 App.Div. 223 [aff 57 
N.E. 1106, 163 N.Y. 602]. (14) Under 
a will providing that property shall 
be invested in a specified manner, and 
the, rents and profits paid to the tes- 
tator’s children for life, with remain- 
der over, and providing further that 
the estate of the children shall be 
managed by their guardians until they 
reach the age of twenty-one or are 
married, and if they should marry 
before reaching such age they shall 
still be entitled only to the rents and 
profits, and their estates shall re- 
main under the control of their guard~ 
ians, unless the latter should deem it 
prudent to let the children manage 
the same themselves, “without power, 
however, of alienation or disposition 
of the principal or any power of 
alienation, until they respectively 
reach their majority,’ no power of 
disposition after reaching majority 
is implied, the will meaning merely 
that after reaching the age of twenty- 
one the children should have the man- 
agement of their life estates, which 
does not include the power to dis- 
pose of the fee or absolute interest. 
Murphy v. Cole, 68 A. 615, 107 Md. 
198. (15) A will giving to the tes- 
tatrix’ mother all her property “that 
she may administer it to the use of 
my children’ gives the devisee no 
power of sala or disposition. Jarrell 
Ve yer, 10 SoM dlOS Om NC 17 Te 
(16) A will, giving the residuary es- 
tate to the children of the testatrix, 
and providing if any child die with- 
out issue, husband, or wife his share 
shall go to the surviving children, 
and if all die without issue or surviv- 
ing spouse it shall go to third persons, 
and that if any child die leaving issue 
the issue shall take the parent’s share, 
shows no intention to give the chil- 
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dren as life tenants any right to con- 
sume for their own purposes any of 
the principal of their respective 
shares. In re Smith’s Will, 186 N.W. 
180, 176 Wis. 494. 


44. Ala.—Rutland vy. Emanuel, 80 
So. 107, 202 Ala. 269. 


Cal.—In re McCurdy’s Estate, 240 
Pr aos aot oO ale erie 


Conn.—Heald vy. Briggs, 74 A. 1123, 
83 Conn. 5. 


'Ky.—Columbia Trust Co. v. Chris- 
topher 27 Sow. 940; Lao. Loyen cobs 


Mass.—Curley v. Lynch, 92 N.E. 429, 
206 Mass. 289; Phelps v. Phelps, 10 
N.E. 452, 143 Mass. 570; Thayer v. 
Thayer, 129 Mass. 189. 


N.Y.—In re Dodge’s Estate, 222 N. 
Y.S. 247, 129 Misc. 390. 


iige MoGE. Pe Ex’r v. Hess, 5 Watts 


[a] Mlustrations. — (1) Where 
property is devised to one for life, 
and it is provided that should the life 
tenant elect to establish or aid any 
charitable institution the property 
should be turned over to such institu- 
tion at her death, and in case she 
should not during her lifetime or at 
her death elect to establish or aid 
any such institution the property 
shall be distributed, etc., the life ten- 
ant-is given a power of appointment. 
Columbia Trust Co. v. Christopher, 
19 72S.Wi 943; 133 Ky..335; (2) Aviwill 
providing that at the death of one to 
whom property is given for life it 
shall be paid over and distributed as 
the life tenant shall “by her last will 
and testament” provide is not to be 
construed as incorporating in itself, 
by reference, such will as the life ten- 
ant may make, or as having been 
made with knowledge or under an 
agreement as to the will to be made 
by the life tenant, but rather as con- 
ferring upon the life tenant a power 
of appointment. In re McCurdy’s Es- 
tate, 240°.P)° 498, 197 Cal. 276. 


45. Ga.—Mathis v. Glawson, 
S.B. 351, 149 Ga. 752. 


N.H.—Fitts v. Free Baptist Soc., 77 
A. 484, 75 N.H. 608. 


N.Y.—In re Lane’s Estate, 142 N. 
Y.S. 788, 157 App.Div. 694; Ward v. 
a aah 81 N.Y.S. 906, 82 App.Div. 


Pa.—Dillon v. Faloon, 27 A. 1082, 
ek Pa. 468; Tobin v. Gregg, 34 Pa. 


Tex.—Watson v. Watson, 51 S.W. 
1105, 21 Tex.Civ.App. 348. 


46. Phelps v. Phelps, 10 N.E. 452, 
143 Mass. 570; Watson v. Watson, 51 
S.W. 1105, 21 Tex.Civ.App. 348. 


47, Bundy vv: U. (Seirusia, Co. sof 
New York, 153 N.B. 337, 257 Mass. 72. 
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nated persons who may be dead is not, however, the 
creation of a power of appointment in such persons, 
for, while each of them may create the substitute 
who is to take if he is deceased, the gift to such sub- 
stitute is made by the testator’s will, and not by the 
direction of the person designated therein;°° nor 
does a devise or bequest to those who would be legal- 
ly entitled to receive the property at the death of a 
designated person if it were given to him absolute-~ 
ly confer a power of appointment on such person.** 


Creation by reference to power expressly granted. 
A power of appointment may be created and con- 
ferred by reference to another part of the will in 
which such a power is given,®? provided an inten- 


48. Wunderlich y. Bleyle, 125 A. 
386, 96 N.J.Eq. 135. 
[a] Thus, under a will giving 


property toxthe testator’s daughters 
for life, with remainders to their chil- 
dren then living, and providing that 
if any daughter should die intestate 
and without issue, which was con- 
strued to mean without children, her 
portion should be divided between all 
the living grandchildren, no power of 
appointment is to be held to be raised 
by implication by the phrase “die in- 
testate,’”’ such expression being mean- 
ingless in view of the general scheme 
of disposition contemplated by the 


will. Wunderlich v. Bleyle, 125 A. 
386, 96 N.J.Eq. 135. 

49. Lillard v. Robinson, 3 Litt. 
(Ky.) 415; Smith v. Wagner, (N.J. 
Ch), 919A. 599. 

50. Traverso v. Traverso, 133 A. 


705, 99 N.J.Hq. 514 [Laff 137 A. 919, 
101 N.J.Ea, 308]. 


51. Otis v. March, 72 N.E. 961, 187 
Mass. 298. 


[a] Devolution of property under 
such provision.—Where a will gave 
property in trust to pay the income 
to one for life, and at his death to 
distribute the corpus ‘‘among those 
persons who would be legally entitled 
to receive the same, were it given to 
him absolutely and he owing no 
debts,” and where such life benefici- 
ary died leaving surviving him his 
widow and a child, and a will wherein 
he gave his child the sum of one hun- 
dred dollars, and to his widow the 
balance of his estate, the child was 
entitled to two thirds of the trust 
property, as  distributee, and _ the 
widow was not entitled to the whole 
of it as residuary legatee under the 
life beneficiary’s will, at least where 
such will made no attempt to dispose 
of such trust property, and contained 
no intimation as to how the testator 
would have disposed of it if he had 
owned it absolutely. Otis v. March, 
72 N.E. 961, 187 Mass. 298. 


52. Inglis v. McCook, 59 A. 680, 
68 N.J.Eq. 27. 


[a] Illustration.—Where a _ will 
gives one half of the testator’s residu- 
ary estate to his widow, for life, with 
power of appointment, and provides 
that in default of appointment the 
property shall go to the same persons 
who shall then’ be entitled to the 
other one half of the residuary estate, 
under another clause of the will, “to 
be distributed in the same propor- 
tions and held upon the same trusts 
and with like powers as are therein 
mentioned,’ and by such other clause 
of the will the other one half of the 
residuary estate is directed to be dis- 
posed of, at the death of certain per- 
sons for. whose lives it is devised in 
trust, as they shall direct by will, a 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion to do so appears.*3 


Definiteness and certainty. A power of appoint- 
ment is not invalid or unenforceable merely because 
the identity of the beneficiaries or the amount to be 
received by each is not fixed by the testator, but is 
left to the discretion of the donee.®* There is, how- 
ever, to be distinguished from such power of ap- 
pointment an attempted grant of authority to dis- 
tribute the testator’s property, following his death, 
to or among such persons as the donee of the author- 
ity may select, without restricting him to any iden- 
tifiable class or group of persons as distributees, such 
grant of authority being void as substituting the will 
of the donee for that of the testator.°® Likewise, a 
power in general terms to appoint an undefined por- 
tion of the testator’s estate is void for indefinite- 
ness.°° 


As included in power to sell and convey. A power 
of appointment is not conferred by, or included in, 
the grant of a power to sell and convey.*? 


[§ 1933] (3) Power To Lease. In the absence of 
an intention, apparent in a will, that one to whom 
property is devised for life shall have authority to 
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lease the premises for a term of years, no such pow- 
er exists.°§ 


[§ 1934] (4) Power To Ratify or To Defeat De- 
vise. A will may confer upon another power to rat- 
ify and confirm by deed or otherwise a devise which 
is void, so that the exercise of such power will pre- 
vent others from taking the property,®® such power 
being a species of power of appointment.®® Where, 
however, a testator devises and disposes of his prop- 
erty by valid provisions, an attempt in a later part 
of the will to give to another the power to make a 
different disposition of the same property is void, 
being in effect an attempted delegation to such oth- 
er of the power to revoke the will.°? 


[§ 1935] e. Inconsistent and Repugnant Provi- 
sions—(1) In General. A power conferred in terms 
by a will is nevertheless taken away, and does not 
exist, where it clearly appears from further pro- 
visions of the will that no such power was intended 
to be granted;®? but a power is not destroyed by 
subsequent provisions which, although apparently in- 
consistent with it, can be given full effect, notwith- 
standing the power, by being subordinated to it,®* 


power is conferred upon such life ten- 
ants to appoint, by will, the one half 
of the estate given to the widow for 
life, in case she dies without having 
executed her power of appointment. 
Inglis v. McCook, 59 A. 630, 68 N.J. 
Eq. 27. 


53. Hagen’s Estate, 12 Pa.Dist.& 
Corm13: 


{a] Power held not conferred.— 
Under a will giving particular prop- 
erty to one son of the testator for 
life, with remainder as he may ap- 
point by will, and in default of ap- 
pointment to his children, and giving 
other property to another son for life, 
with a provision that on his death 
such property shall go ‘as is above 
directed with reference to” the prop- 
erty devised to the first son, with a 
further gift over in case the first son 
shall die without leaving a will and 
without leaving children or issue, and 
the second son shall die without leay- 
ing any children or issue, the second 
son is given no power of appointment. 
Hagen’s Estate, 12 Pa.Dist.&Co. 713. 


54 Inre Lawler’s Will, 213 N.Y.S. 
723, 215 App.Div. 506 [aff 205 N.Y.S. 
271, 123 Misc. 72]. 


55. Clark v. Campbell, 133 A. 166, 
82 N.H. 281, 45 A.L.R. 1433; Higgin- 
son v. Kerr, 30 Ont. 62. But see In re 
Watts’ Estate, 51 A. 588, 202 Pa. 85 
(where a will providing, “‘I desire the 
remainder of my estate to be dispos- 
ed of in accordance with the judgment 
and advice of my executor,’ was held 
to give the executor a valid unlimited 
power; but the rule stated in the text 
was not discussed). 


56. Higginson v. Kerr, 30 Ont. 62. 
57. Peters v. Abbott, 109 A. 131, 
94 Conn, 363. 


Power to sell and convey: 
In general see supra §§ 1930, 1931. 


Nature and extent see infra §§ 1942- 
1946. 


58. Trammell v. Johnston, 54 Ga. 
340. 


[a] Will exhibiting contrary in- 
tention.—Under a will devising a 
plantation to the testator’s widow for 
life, for the sole benefit of herself 
and the children, with a proviso that 
the life estate shall not be trans- 


ferred, and that the plantation shall 
not be cultivated by any person’s 
hands, meaning negro employees, ex- 
cept the widow’s and children’s, thus 
exhibiting an intent that the land 
and the negroes shall be kept togeth- 
er, and the plantation be cultivated 
by those having an interest in it, the 
widow has no power to lease the plan- 
tation for a term of years. Trammell 
v. Johnston, 54 Ga. 340. 


59. Thomas v. Trustees of Ohio 
State University, 70 N.E. 896, 70 Ohio 
St. 92, 9 Prob.Rep.Ann. 514. 


[a] Ilustration.—Where a testa- 
tor, having devised to an educational 
institution, and, in case such devise 
should fail or be held void for any 
cause, then to the children of his two 
brothers, in a codicil authorized, em- 
powered, and requested his daughter, 
who was his only lineal descendant, 
to ratify and confirm the devise to 
the institution, declaring that “in 
case she complies” with this request, 
ti.e devises and bequests over to the 
children of the testator’s brothers 
“are revoked,’ and the testator died 
within a year from the making of the 
will, so that the devise to the insti- 
tution became invalid by virtue of a 
statute rendering void any charitable 
gifts made by will executed within 
one year of the testator’s death, and 
the daughter executed the power by a 
deed to the institution, it was held 
that the children of the testator’s 
brothers took nothing under the will. 
It was also held that the power and 
authority conferred upon the daugh- 
ter and heir at law was not a devise 
in trust to or for such institution, 
but was a naked power to appoint to 
a designated object, and was not ren- 
dered invalid by such statute; and 
that a deed of confirmation expressly 
purporting to execute such power, and 
conveying the property which had 
been devised, was operative to invest 
the grantees with a full and perfect 
title to the property therein described. 
Thomas v. Trustees of Ohio State 
University, 70 N.E. 896, 70 Ohio St. 
92, 9 Prob.Rep.Ann. 514. 


60. Thomas v. Trustees of Ohio 
State University, supra. 


6l. Zierau v. Zierau, 179 N.E. 432, 
347 Ill. 82. But see Greenway v. Ir- 
vine, 31 S.W.(2d) 606, 235 Ky. 363 


(where such a power was apparently 
regarded as valid). 


Authority of third person to revoke 
hoy in general see supra § 509 in 68 


62. Kunz v. Puster, 29 N.E. 1055, 
130 Ind. 277. 


_{a] MDlustration.—Where a provi- 
sion of a will, devising property to 
the testator’s widow for life, with 
power to sell and convey it, is im- 
mediately followed by a gift over at 
her death to the testator’s son, with 
a provision for its appraisement and 
the payment by the son of one third 
of its value to each of two grandchil- 
dren of the testator, ‘‘so this is un- 
derstood, that my son . . shall be 
the owner of my property . . and 
out of my real estate he will pay the 
other parties above named their third 
parts in money,” the power of dis- 
position given to the widow is taken 
away by the following parts of the 
will, and she takes only a life estate 
without power to sell or convey the 
fee. Kunz v. Puster, 29 N.E. 1055, 
130 Ind. 277. 


63. Phelps v. Stoner’s Adm’r, 212 
S.W. 423, 184 Ky. 466; Olney v. Balch, 
28 .N.E. 258,154. Mass; 1318. | See do 
same effect In re Tracy’s Estate, 258 
N.Y.S. 657, 143 Misc. 800. 


{a] Thus (1) under a will giving 
property in trust for the testatrix’ 
daughters for their lives, with a pro- 
vision that each daughter may dis- 
pose of her portion by will if she shall 
die without issue her surviving, and 
providing also that at the death of 
the daughters the estate in the hands 
of the trustees shall be divided into 
as many shares as there are grand- 
children then living, and one share 
held in trust for each grandchild, the 
latter provision is subordinate to that 
giving the daughters a power of dis- 
position, and a daughter dying with- 
out issue may validly dispose of her 
share of the estate by will. Olney v. 
Balch, 28 N.E. 258, 154 Mass. 318. (2) 
A power given by a will to sell a farm, 
preferably to one of the family, is not 
revoked by a codicil providing that if 
a designated person shall desire it 
he may keep the farm for life, ‘and 
leave it so some of my family can 
own it,’”’ the latter clause referring to 
acquisition or ownership by some 
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nor is a power given in general or unrestricted terms 
modified or destroyed by merely preeatory words ex- 
pressing the testator’s wishes as to the manner of 
its exereise.°* There is no inconsistency, such as to 
destroy either the one or the other, between a power 
to sell property and a power to appoint it among 
specified persons, since a sale under the former pow- 
er would merely change the form of the estate to be 
appointed under the latter power.®® 


[§ 1936] (2) Power Repugnant to Estate Devised. 
Where property is devised to one absolutely, an at- 
tempt to confer upon another power to direct how or 
for what purposes it shall be used, not for the benefit 
of the donee of the power or of any third person, but 
merely for that of the devisee, is void for repugnanecy 
to the estate devised.®® 


[§ 1937] f. Right or Interest of Donee and Benefi- 
ciaries®’—(1) Donee. A testamentary power to 
deal with or dispose of property is not property, but 
a mere authority,*S and the donee of such a power 
does not, merely by virtue thereof, possess any right 
to, or interest in, the property over which the power 
is given,®® even though, in the case of a power of 
sale, he is entitled to all or some part of the proceeds 
of the property.’° 
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[§§ 1935-1939 


[§ 1938] (2) Beneficiaries. A power, created 
and conferred by will, to sell, appoint, or otherwise 
dispose of property to a designated person if the 
donee shall see fit so to do,’! or to such persons, or 
such members of a class, as the donee may select or 
designate,’? does not give to any potential appointee 
or beneficiary of the power any past, present, or fu- 
ture, legal, or equitable, interest or estate in the prop- 
erty whatsoever, merely because of the creation and 
existence of the power, and before it has been exer- 
cised;7® and a power to sell property and pay over 
the proceeds to a designated person does not give 
such person any interest in the property.7* Where, 
however, the power. is a nonexclusive one, to divide 
or apportion property among designated persons, or 
the members of a designated class, such persons or 
the members of such class take a vested interest in 
the property, subject to the donee’s determination as 
to the proportion or share which each shall take.*® 


[§ 1939] g. Death of Donee before Donor. A 
power created by will ordinarily cannot come into ex- 
istence or effect until the donor’s death,’® under the 
ordinary rules relating to the time a will takes ef- 
fect,?7 and henee fails if the donee is dead before the 
death of the donor.78 It has, however, been held that 


member of the family by purchase, 
under the sale contemplated in the 
will, and the codicil merely having 
the effect of postponing the sale un- 
til the person so permitted to keep 
the farm shall die, or withdraw his 
desire to occupy it further. Phelps 
v. Stoner’s Adm’r, 212 S.W. 423, 184 
Ky. 466. 


64. Campbell v. Fowler, 11 S.W. 
(2d) 423, 226 Ky. 548. 


65. Dana v. Jones, 86 N.Y.S. 1000, 
91 App.Div. 496. 


66. Mather v. Knight, 123 A. 109, 
148 Md. 612; Doan v. Vestry of 
Parish of Ascension of Carrol] Coun- 
ty, 64 A. 314, 103 Md. 662, 115 Am.S.R. 
BN OHMy Lat AON. S. dd 19; lie Prob.Rep: 
Ann, 362. 


[a] Devise to church for such pur. 
poses as rector or another may direct. 
—(1) Where property is devised to 
a church, ‘‘to be used for such church 
purposes as the rector of said church 
shall or may direct,” the devise is to 
the church for its general and corpo- 
rate purposes, and not in trust, and 
the power attempted to be given to 
the rector of designating the partic- 
ular corporate uses to which it shall 
be applied is not to be exercised for 
his own benefit or that of another, but 
for that of the church alone, and is 
accordingly repugnant to the fee de- 
vised. and is void. Doan v. Vestry of 
Parish of Ascension of Carroll Coun- 
ty, 64 A. 314, 103 Md. 662, 115 Am.S.R. 
S797) Lek AUN. L194 12° Prob, Rep, 
Ann. 362. (2) The power given by a 
will devising property to a church 
convention to establish a memorial 
“of such nature as” a designated per- 
son ‘may elect’ is a naked collateral 
power, repugnant to the estate de- 
vised and bequeathed to the church 
convention, and hence yoid. Mather 
v. Knight, 123 A. 109, 143 Md. 612. 


67. Interest of life tenant as en- 
larged to fee by power of disposition 
see supra §§ 1628-1688. 


68. In re Terwilligar’s Estate, 254 
N.Y.S. 498, 142 Misc. 249; Gilder- 
sleeve v. Lee, 198 P. 246, 100 Or. 578. 


Nature of power in general see 


Powers § 1. 


69. Gilman v. Bell, 99 Ill. 144; In 
re Terwilligar’s Estate, 254 N.Y-S. 
498, 14% Mise. 249; In re Clickman’s 
Will, 190 N.Y.S. 762, 116 Mise. 540. 
And see cases infra note 70. 


Propriety of giving powex to one 
having no interest or estate in prop- 
erty see supra § 1926. ~ 


70. In re Hays’ Estate, 82 A. 1102, 
234 Pa. 70; Ryan v. Mahan, 39 <A: 
SOs Ome eh lage 


[a] Property not liable for donee’s 
debts.—(1) Where property is devised 
to one for life, with power to sell or 
dispose of it for her support and 
comfort, and Such power is not exer- 
cised by the life tenant during her 
life, her debts cannot be charged up- 
on, or gollected from, the property. 
Ryan v. Mahan, 39 A. 893, 20 R.J. 417. 
(2) Rights of donee’s creditors where 


power is not exercised in general 
see Powers § 90. 
71... Richardson v. Burns, .83;,S-E, 


788, 142 Ga. 779. See Chew’s Ex’rs v. 
Chew, 28 Pa.-17 (holding that, where 
a testator authorized his executors, 
after they should obtain knowledge 
of the condition of his estate, to econ- 
vey lands at their discretion to his 
children, as each might select, the 
children, under such devise, had no 
estate until a conveyance, and could 
not obtain the land without the ex- 
ecutors’ consent or maintain an ac- 
tion against them for possession). 


72. McGill v. Trust Co. of New 
Jersey, 125. A. 108, 96 N.J.Eq. 331 


Emodit2i AL 700) 04 uN IMG. Go nis mn 
re Pulitzer’s Hstate, 251 N.Y.S. 549, 
140 Mise. 572 [supplementing op 249 
N.Y.S. 87, 189 Mise. 575, and aff 260 

: ].. See In re Allis’ Estate, 
209 N.W. 945, 210 N.W. 418, 191 Wis. 
23 (holding that the minor children 
of the donee of an absolute power of 
disposition have no interest in the 
property, and will have none, unless 
tne parent dies intestate, or makes 
them her heirs by will). Compare In 
re Lathers’ Will, 243 N.Y.S. 380, 137 
Misc. 222, 225 (where it was said that, 
while the appointees take directly un- 


der the donor’s- will, as if they had 
been named therein, their right of 
ownership of the property is “not 
complete’’ until the donee’s will, exer- 
cising the power, has been probated). 


73. Operation and effect of exer- 
cise of power see infra §§ 1961, 1962. 


74 Pratt v. Stewart, 49 Conn. 339; 
Huey’s Appeal, 1 Grant (Pa.) 51. See 
Den ex dem. Probasco v. Creveling, 25 
N.J.Law 449 (holding that, where the 
testator gave his daughter one hun- 
dred and fifty acres of land, and de- 
clared that it was his will that when 
his daughter died his executors should 
sell and dispose of her land and di- 
vide the same among her children 
share and share alike, and he then 
devised the residue of his estate to 
his two sons, the children of the 
daughter had no title by which they 
could maintain an action of eject- 
ment). \ 


75. Allen v. Davies, 82 A. 189, 85 
Conn. 172; Daniel v. Brown, 159 S.E. 
209, 156 Va. 563, 75 A.L.R. 1377. Com- 
pare O’Neil v. Ross, 277 P. 128, 98 Cal. 
App. 306 (where it was said that the 
interest of the persons who are to 
benefit by an appointment under a 
special power is a contingent use or 
executory devise until, by the ap- 
pointment, the legal estate becomes 
vested in them); Maloney v. Haw- 
kins, 9 Lea (Tenn.) 663 (holding that 
whatever interest or estate the mem- 
bers of the class take in the property, 
under such a power, is under the will, 
and is not by inheritance, on the the- 
ory that no disposition of the proper- 
ty has been made by the donor’s will). 


Nonexclusive powers generally see 
infra § 1949. 


Property as passing to beneficiaries 
in equal shares where power is not 
exercised see infra § 1966. 


76. Curley v. Lynch, 92 N.E. 429, 
206 Mass. 289. 


77. When will becomes effective in 
general see supra § 224 in 68 C.J. 


78. In re McCurdy’s Hstate, 240 P, 
498, 197 Cal. 276; French v. Haywood, 
102 N.E. 271, 214 Mass. 582; Curley 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1939-1942] 


a testator may, by his will, confer upon another a 
power to be exercised by the latter, by will, if he 
dies before the donor, the latter’s will, so far as it 
creates and confers the power, taking effect at once 
in such case and not awaiting his death.’® 


[§ 1940] 2, Construction’°—a. In General. In 
construing a testamentary power, the ordinary rules 
applicable to the construction of wills’! are to be ap- 
plied.§? 


Liberal or strict construction. It has been stated 
as a general rule that a testamentary power is to be 
strictly construed ;°* but according to other author- 
ity a power is to be construed with greater or less 
latitude, as will best accord with and effectuate the 
testator’s intent,** and so it has been held that a pow- 
er is to be liberally construed, to promote the purpose 
or intent of its creation, where it is given, not for 
the benefit of the donor, but in furtherance of some 
benefit intended to be conferred upon the donee,*® 
and that it should be more liberally construed where 
its exercise will merely change the form of the prop- 
erty or investment than when it will cut off the rights 
of remaindermen.*® 


[§ 1941] b. Nature and Extent of Power Grant- 
ed’*—(1) In General. In determining the nature, 
scope, and extent of a power conferred by a will, the 


v. Lynch, 92 N.E. 429, 206 Mass. 289; 
In re Toplitz’s Will, 181 N.Y.S. 483, 
191 App.Div. 477; In re Mayo’s Will, 
136 .N.Y.S. 1066, 76 Misc. 416, 9 Mills 
Surr. 274. 

Death of donee before power be- 


comes effective in general see Powers 
§ 26 text and notes 26, 27. 


Lapse of gift on death of legatee 
before testator see infra § 2256. 


79. Murchison v. Wallace, 159 S.E. 
106, 156 Va. 728; Thorndike v. Reyn- 
olds, 22 Gratt. (63 Va.) 21. 


80. Construction of powers in gen- 


concerned 


Surr. 96. 


195, 35 RI. 395. 
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directions of the will, 


Pa.—In re Lewis’ 
454, 269 Pa. 379, 13 A.L.R. 


R.I.—Metcalf v. Gladding, 


And see cases infra notes 89-96. 
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intention of the testator governs.8% For the purpose 
of ascertaining such intention, the courts will look 
to the will as a whole,®® and regard must be had not 
only to its language, and the words used,°°® but to the 
circumstances surrounding the testator at the time 
the will was executed,®! his relation to the donee of 
the power,°? the purpose or end which the power was 
created to serve,®* the extent of his property®* and 
the general scheme of disposition thereof,®® and oth- 
er such relevant matters.°® Where his intention has 
so been ascertained, it must, if not in conflict with 
law or public policy, be given effect;°’ thus, while 
arbitrary powers are not favored by the courts,®* 
where an intention to create such a power appears it 
must be upheld,®® and where a will grants large dis- 
cretionary powers, the function of a court is merely 
to define, and not to restrict, sueh powers, in a pro- 
ceeding to construe the will.! 


[§ 1942] (2) Power of Sale, Use, or Disposition— 
(a) In General. A will creating and conferring a 
power, in general terms, to sell or dispose of pron- 
erty, at the discretion of the donee, or if he see fit, 
or as he may desire, or the like, gives him complete 
and unrestricted authority to sell or dispose of the 
property in any proper manner, without limitation 
as to amount, time, or purpose,? and either as a 


is ‘ rae the me xce nen of Mik i 244 Mo. 491. 
wills sha ave due regard to the 
BOET cha Mione Se aa v. Green, 148 A. 506, 298 
intent and meaning of the testator, in aie 3 
all matters brought before them’’). ie eee Me raers a S.E. 
: 865, 156 a. 323 fe) ochran v. 
N.Y.—Cuthbert v. Babcock, 2 Dem. White, 118 S.F. 873, 156 Ga. 340]. 


96. Crozer v. Green, 148 A. 506, 298 
Pa. 438 


97. Mathis v. Glawson, 102 S.E. 
351, 149 Ga. 752; Metcalf v. Gladding, 
87 A. 195, 35 R.I. 395. And see cases 
infra notes 99, 1. 


Estate, 112 A. 
1053. 


87 A. 


eral see Powers §§ 33-36. 
81. See supra §§ 1117-1171. 


82. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321. 


83. Cochran v. Groover, 118 S.E. 
865, 156 Ga. 323 [foll Cochran v. 
White, 118 S.E. 873, 156 Ga. 340]; 
Hamilton v. Hamilton, 128 N.W. 380, 
149 Iowa 321; Burnet v. Burnet, 148 
S.W. 872, 244 Mo. 491; Cotterman v. 
Heeter, 380 Ohio N. P.N.S. 451 


84 Jackson ex dem. Ellsworth Vv. 
Jansen, 6 Johns. (N.Y.) 73. 


85. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321. . 

A ed Walker v. Bickerton, 14 Haw. 
492. 


87. Nature and extent of powers 
erated, in general see Powers §§ 37— 
8. 


88. Ga.—Cochran v. Groover, 118 
S.E. 865, 156 Ga. 323 [foll Cochran 
v. White, 118 S.E. 873, 156 Ga. 340]; 
anne v. Laing, 111 S.E. 565, 153 Ga. 
88. 


Iowa.—Hamilton v. Hamilton, 128 
N.W. 380, 149 Iowa 321. 
Mo.—Burnet v. Burnet, 148 S.W. 


872, 244 Mo. 491. See Holland v. 
Bogardus-Hill Drug Co., 284 S.W. 121, 
314 Mo. 214 (where it was said that 
the extent and construction of a tes- 
tamentary power is to be determined 
under Rev. St. [1919] § 555, which 
provides that ‘‘All courts and others 


[69 C. J.—53] 


89. Ga.—vVarnell v. Varnell, 120 98. Metcalf v. Gladding, 87 A. 195, 
S.E. 319, 156 Ga. 853. 35 R.I. 395. 
Iowa.—Hamilton v. Hamilton, 128| 99. Metcalf v. Gladding, supra. 


N.W. 380, 149 Iowa 321. 


Ky.—Trustees Presbyterian Church, 
Somerset, v. Mize, 205 S.W. 674, 181 
Ky. 66732) AvWeRs 1237. 


Pa.—Long v. Stout, 157 A. 607, 305 
Pa. 310; In re Rafferty’s Estate, 126 
A. 796, 281 Pa. 325. 


R.I.—Metealf v. Gladding, 
195, Sh, Ray 395. 


90. Cochran v. Groover, 118 S.E. 
865, 156 Ga. 323 [foll Cochran vy. 
White, 118 S.E. 873, 156 Ga. 340]; 
Frank v. Frank, 137 N.E. 151, 305 Ill. 
181; Pennebaker Home for Girls v. 
Board of Directors, Pennebaker Home 
for Girls, 61 S.W.(2d) 883, 250 Ky. 44; 
Trustees Presbyterian Church, Som- 
erset, v. Mize, 205 S.W. 674, 181 Ky. 
567, 2 A.U.R. 1237; In re Rafferty’s 
Estate, 126 A. 796, 281 Pa. 325. 


91. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321; Burnet v. Bur- 
net, 148 S.W. 872, 244 Mo. 491; Long 
v. Stout, 157 A. 607, 305 Pa. 310; Croz- 
er v. Green, 148 A. 506, 298 Pa. 438; 
Metcalf v. Gladding, 87 A. 195, 35 
R.F. 395. 


92. Crozer v. Green, 148 A. 506, 298 
Pa. 438. 


93. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321; Trustees Pres- 
byterian Church, Somerset, v. Mize, 
205 S.W. 674, 181 Ky... 567, 2 A.L.R. 
1237; Burnet v. Burnet, 148 S.W. 872, 


87 A. 


1. Naugher v. Hinson, 100 So. 221, 
ZAA AT a eS. 


a U.S.—Schreiner v. Smith, 38 F. 
un 

Ga.—Hudson y. Perry, 146 S.E. 635, 
167 Ga. 790. 


Ill.—Cales v. Dressler, 146 N.E. 162, 
315 Ill. 142; Crozier v. Hoyt, 97 Til. 
23. See In re Cashman, 24 N.E. 963, 
134 Ill. 88; Teel v. Mills, 117 Ill.App. 
97 (both holding that, where proper- 
ty is given to the testator’s widow 
for life, with gift over of what may 
remain unexpended at her death, the 
power of disposition implied from the 
form of the gift over authorizes the 
widow to expend and dispose of how- 
ever much of the corpus her necessi- 
nee ee require or her judgment dic- 
ate). 


Iowa.—In re Cooksey’s Estate, 208 
N.W. 337, 203 Iowa 754. 


Ky.—Wilkinson v. May, 248 S.W. 
887, 198 Ky. 354; Leslie v. Maxey, 67 
S.W. 839, 23 Ky.L. 2435. 


Mass.—Goodrich v. Henderson, 108 
N.E. 1062, 221 Mass. 234; American 
Baptist Publication Soc. v. Lufkin, 83 
N.E. 401, 197 Mass. 221; Hale v. 
Marsh, 100 Mass. 468. See Hardy v. 
Sanborn, 52 N.E. 517, 172 Mass. 405 
(holding that a sale made, under a 
power, by a life tenant, in good faith 
and for an adequate consideration, 
cannot be a fraud on the remainder- 
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whole, or in pareels,* provided he acts in good faith, 
and does not waste or squander the property, or dis- 
pose of it for the mere purpose of destroying the 
rights of remaindermen or others entitled to any 
balance of the property remaining undisposed of,* 
and does not, by the mode or terms of the sale of that 


man). 
Miss.—Andrews v. Brumfield, 
Miss. 107. 


Mo.—Mauthe y. Breckenridge, 
S.W. 145, 219 Mo.App. 694. 


, N.J.—Huston v. Boyd, 92 A. 794, 84 
N.J.Eq. 107. 

N.Y.—Simpson v. French, 13 N.Y.St. 
759, 6 Dem.Surr. 108. 


Pa.—Knight v. Church, 68 A. 182, 
219 Pa. 184; In re Mercur’s Estate, 24 
AY 1094,-151 Pa. 49. 


Tex.—Kilpatrick v. Cassel, (Civ. 
App.) 19 S.W.(2d) 805; Heller v. Hel- 


32 


284 


Ter, (Civ.App.) 233 S.W. 870; Young 
Pam beu: (Civ.App.) 175 5S.W. 
1100. 


{a] ‘Rule applied—(1) A gift to 
one, to use and dispose of the proper- 
ty as she may think best for her in- 
terest and comfort,:and with remain- 
der over, gives her an unlimited pow- 
er of disposition. American Baptis 
Publication Soc. v. Lufkin, 83 q. 
401, 197 Mass. 221. (2) Where the 
testatrix charged her residuary es- 
tate with the payment of annuities of 
three hundred dollars a year, and left 
her husband the income of the resid- 
uary estate for life, with power to 
“use the principal of said estate for 
any purpose which he might deem 
expedient,” the husband had power 
to spend and consume the principal 
for any purpose which he in good 
faith might deem expedient, subject 
only to the restriction that during the 
lifetime of the annuitants he cannot 
so exercise his power that the re- 
maining principal would not produce 
three hundred dollars a year. Good- 
rich v. Henderson, 108 N.E. 1062, 221 
Mass. 234. (3) A will bequeathing 
property to the testator’s widow for 
her use and support during her life- 
time, with a provision for the divi- 
sion, at her death, of any property 
left, and conferring upon her “full 
authority and power to sell” any 
part of the property and use the pro- 
ceeds “as set forth in the foregoing 
provisions of this will,” gives the 
widow power to sell the property 
regardless of any necessity to sell it 
for her support. Hudson v. Perry, 
146 S.E. 635, 167 Ga. 790. (4) Where 
a will gives one a life estate in 
property, with full power of sale and 
\disposition, a conveyance in consid- 
eration of services rendered and to 
be rendered to the life tenant is valid, 
and is not defeated by the fact that 
the period for which the services are 
thereafter rendered is, short, because 
of the early death of the life tenant. 
Cales v.i Dressler, 146 N.E. 162, 315 
Ill. 142. (5) Under a will giving 
property to the testatrix’ husband 
for life, to do with as he may think 
best, and providing that he may use 
so much of the property as he may 
wish during his lifetime, and if at 
his death the sum of eight thousand 
dollars shall remain in his hands, that 
amount shall be paid to the testatrix’ 
daughter, and if there be not the sum 
of eight thousand dollars in his hands 
then the daughter shall receive what- 
ever remains, the power of the hus- 
band to dispose of or consume the 
corpus of the property is not restrict- 
ed to use for his maintenance and 
support, but may be exercised for any 
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purpose, during his lifetime; but if 
at his death anything remains unused 
and unexpended, he cannot, to the ex- 


tent of eight thousand dollars, dis- 
pose of it by will. Simpson v. French, 
13 N.Y.St. 759, 6 Dem.Surr. 108. (6) 


Under a joint will providing that at 
the deaths of both testators their 
property shall be equally divided 
among their children, and providing 
in the next paragraph that the sur- 
viving testator shall have the right to 
sell or dispose of any part of the 
property and invest the proceeds of 
such sale or disposition as he may see 
fit, part of the property may be con- 
veyed by the surviving testator to 
one of the children in consideration 
of services rendered and to be ren- 


dered by him in caring for and man- 


aging the estate. Heller v. Heller, 
(Tex.Civ.App:) 233 S.W. 870. 


{b] Gift over of property remain- 
ing undisposed. of does not restrict 
power, given in general terms, to sell 
or dispose of any or all of property, 
devised to the donee, at her election. 
In re Cooksey’s Estate, 208 N.W. 387, 
203 Iowa 754. 


[ce] Bxercise of such power is not 
controllable or reviewable by the 
courts, so long as the donee acts in 
good!faith, and without fraud or col- 
lusion, )Grozier® v., Hoyta'9% T1235 
Vincent v. Putnam, 217 N.Y.S. 381, 
127 Misc. 647 [aff 223 N.Y.S. 361, 221 
App.Div. 211]. 

38. Knight v. Church, 68 A. 182, 219 
Pa. 184. 


Sale of less than entire interest or 
estate see infra § 1945. 


4. Ala.—Braley v. Spragins, 
So. 149, 221 Ala. 150. 


Ill.— Cales v. Dressler, 146 N.E. 162, 
315 Till. 142. 


Miss.—Rives v. Burrage, 70 So. 893, 
110 Miss. 789. 


N.Y.—Vincent v. Putnam, 217 N.Y. 
S. 381, 127 Mise: 647 ‘[aff 223 Ni YS: 
361, 221 App.Div. 211]. 


Ohio.—Johnson v. Johnson, 38 N.E. 
61, 51 Ohio St. 446. 


Pa.—In re Dickinson’s Hstate, 58 A. 
120, 209 Pa. 59. 
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Tex.—Gibony v. Hutcheson, 50 S. 
W. 648, 20 Tex.Civ.App. 581. 
5 Alwood v. Lewis, 254 F. 810, 


166 C.C.A. 256. 


[a] Giving purchaser of standing 
timber unreasonable time to remove 
it.—Under a will devising lands to 
one for life, with power to sell and 
dispose of the timber thereon, and 
with remainder over, the life tenant 
cannot burden the remainder by giv- 
ing a purchaser of the timber more 
than a reasonable time within which 
to cut and remove it. Alwood. y. 
Lewis, 254 F. 810, 166 C.C.A. 256. See 
Knox & Lewis v. Alwood, 228 F. 753 
(recognizing rule). 


6. Ga.—Cochran v. Groover, 118 S. 
H. 865, 156 Ga, 323 [foll Cochran ‘v: 
White, 118 S.E. 878, 156 Ga. 340]. 


Ill.—Bevans v. Murray, 96 N.E. 546, 
251 Ill. 603. 


[§ 1942 


part of property covered by his power, unduly bur- 
den other parts of the property,® and except where 
the will, considered as a whole, discloses an intention 
to give the power for a particular purpose only, as for 
the donee’s support or maintenance,° or for reinvest- 
ment, or changing investments,’ in which case, not- 


113, 108 Neb. 359. 


N.Y.—Vincent v. Putnam, 217 N.Y. 
S. 381, 127 Mise. 647 [aff 223 N.Y.S. 
361) 22k App DIV. cod lle 


Ohio.—Johnson y. Johnson, 38 N. 
E. 61, 51 Ohio St. 446; Shannon v. 
Shannon, 13 Ohio N.P.N.S. 193. ‘ 


Wis.—Murray v. Kluck, 59 N.W. 


137, 87 Wis. 566. 


[a] Im Kentucky (1) the rule stat- 
ed in the text is applied. Evans v. 
Leer, 23 S.W.(2d), 5538, 232 Ky. 358; 
Johnson v.« Powell, 169-S.W. 1009, 
160 Ky. 591; Offutt v. Beall, 97 S.W. 
1113, 30 Ky.L..247. (2) Thus a de- 
vise of property to one “to hold and 
keep as his own’ does not import an 
absolute power of disposition, where 
it is followed by a gift over, in case 
of her death before attaining a speci- 
fied age or without an heir, of all that 
is left after taking out ‘‘the expenses 
of feeding, clothing, and schooling 
her, etc.,” but the donee possesses a 
limited power only, to use the estate 
for her maintenance and education. 
Johnson y. Powell, supra. (3) It is 
further held that, where property is 
given to one for life, with gift over 
of whatever of it may remain, or be 
undisposed of, at his death, the power 
of sale implied from the form of the 
gift over may be exercised only. for 
the support and maintenance of the 
life tenant. Graves v. Jasper, 25 S.W. 
(2a) 1040, 233 Ky. 388; Garriott’s 
Ex’x v. Garriott, 270 S.W. 484, 208 
Ky. 94; Kincaid v. Bell, 266 S.W. 44, 
205 Ky. 487; Lindenberger v. Cornell, 
229. S.W. 54.190 Ky. 844: Cloreiv. 
Clore, 211 S.W. 208, 184 Ky. 83. (4), 
Such implied power authorizes the 
making of reasonable and proper ex- 
penditures for board, nursing, and 
medical attention, necessary for the 
life tenant’s comfortable maintenance 
and support. Graves v. Jasper, 28 
S.W.(2d) 463, 234 Ky. 407. (5) Gift 
over at life tenant’s death of what- 
ever may remain undisposed of as 
implying power of sale or disposition 
see supra § 1931 text and note 37. 


7. Re Silverthorn, 15 Ont.L. 112, 
10 Ont.W.R. 798. See Glover v. Still- 
son, 15 A. 752, 56 Conn. 316 (holding 
that, where a will creating an estate 
for life, with power to dispose of any 
portion of the property, contains no 
provision allowing the principal or 
proceeds to be used for the benefit of 
the life tenant, the power is merely 
to change investments). 


[a] Thus, under a will providing 
that the testator’s land shall be. dis- 
posed of after his wife’s death in a 
specified manner, and that as long as 
she lives she shall have the use of 
the land ‘“‘and either use it, rent it, or 
sell it and use the money as she thinks 
best,” the widow is not entitled to 
use the proceeds of a sale for her own 
benefit, but may sell only for rein- 
vestment, the phrase “as she thinks 
best” not applying to the use of the 
money but to her option either to use, 
rent, or sell the land, since the con- 
trary construction would render in- 
operative, in case a sale were made, 
the preceding clause of the will dis- 
posing of the remainder at her death. 


Neb.—Abbott v. Wagner, 188 N.W.] W.R. 798. ; 


Re Silverthorn, 15 Ont.L. 112, 10 Ont. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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withstanding its general terms, the power is exer- 
cisable for no other purpose. A fortiori, where a 
power is expressly given for specific purposes, it may 
be exercised only for the particular purposes so de- 
elared,* and is not enlarged by vague and general 
language elsewhere in the will.® On the other hand, 
a power conferred in general terms is not restricted, 
unless an intention to the contrary clearly appears, 
by specific provisions in other parts of the will,!° 
nor is it restricted by the addition of merely prec- 
atory words as to its exercise.11 Where a will con- 
ferring an unrestricted power of disposition upon a 
hfe tenant makes a gift over of whatever of the prop- 
erty remains undisposed of at his death, the life ten- 
ant cannot enlarge his rights by claiming ownership 
of the whole, or transferring it to himself, and an 
attempt so to do is ineffectual to prevent the portion 
undisposed of from passing to the remaindermen at 
his death.1? 


~ Power to “use,” “dispose of,” “consume,” “give,” 
or “do with property as thought best.” A power to 
“ase”15 or “dispose of”!4 the corpus or principal of 
property authorizes a sale and conveyance thereof; 
and, where a life tenant is given power to use and 
consume the principal, he has authority to employ 
part of the principal funds to purchase the contin- 
gent interests of those to whom whatever of the prop- 
erty is left at his death is given in remainder.’® It 
has been said that “dispose” is a broader term than 


8. Ala.—yYockers v. Hackmeyer, 84] S.W. 1, 151 Ky. 56. 
So. 709, 203 Ala. 621. [a] 
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Rule applied.—(1) 
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“sell” or “transfer,” and imports a larger power, un- 
less restricted by the context, or by the obvious pur- 
pose of the testator.1° Power to “consume” property 
necessarily includes power to convey it.17 A power 
to “give” property will not be construed to preclude 
a sale of the property, for a valuable consideration, 
unless the will clearly exhibits an intention to the 
contrary.‘* A power given to one to “do with the 
estate as she may think best” authorizes a convey- 
ance of the property.?® 


Sale for reinvestment. A power to sell farm lands 
and reinvest the proceeds in other “lands” does not 
require a reinvestment in farm lands, and a sale may 
lawfully be made for the purpose of reinvesting the 
proceeds in city real estate.?° 


Involuntary sale. Where a will authorizes a life 
tenant, if he desires to purchase property, to sell any 
of the property of the estate and out of the proceeds 
to pay for the property purchased, and the life tenant 
contracts to purchase property but does not pay 
therefor, the property of the estate is subject to be 
sold on execution, in an action by the vendor for the 
purchase price.?? 


Purposes partially unlawful. A power of sale giv- 
en to effect purposes which in part are unlawful may 
be exercised for such of the purposes contemplated 
by the donor’s will as are valid and lawful.?? 


[§ 1943] (b) For Particular Purposes or in Par- 


erty may pass under the will of the 
life tenant instead of under that of 


In (a ‘will the donor of the power, is unauthor- 


Conn.—Glover v. Stillson, 15 A. 752, 
56 Conn. 316. 


T1l.—Mansfield v. Mansfield, 67 N.E. 
497 208° Tl. 92; 


N.Y.—In re Blauvelt, 30 N.E. 194, 
131 N.Y. 249. 


N.C.—Herring v. Williams, 69 S.E. 
140, 153 N.C. 231, 138 Am.S.R. 659 
[rev on other grounds 73 S.H. 218, 
HS SOIN- Ce ale 


Can.—Lionais vy. Molson’s Bank, 10 
Can.S.C. 526. 


[a] Under the maxim, Expressio 
tnius exclusio alterius (1) where a 
power is given by a will to sell or dis- 
pose of property for specified pur- 
poses, it cannot be exercised for any 
other purpose.. Yockers v. Hackmey- 
er, 84 So. 709, 203 Ala. 621. (2) “Ex- 
pressio unius exclusio alterius’” see 
Z5iCs3 Drae0. 


9. Lichter v. Thiers, 121 N.W. 153, 
139 Wis. 481. 


[a] Rule applied.—Where a will 
devising a life estate in property au- 
thorizes the life tenant, on her eldest 
child becoming of age, to alienate and 
dispose of the property for the benefit 
of such child or her children, and em- 
powers her in case she leave no de- 
scendant or children to dispose of the 
property by will, a codicil making a 
gift in remainder in case the life ten- 
ant should die without children or 
other descendants and without having 
made a will or “other disposition of 
the property” does not, by virtue of 
the quoted phrase, give the life ten- 
ant a general power of disposition, or 
enlarge the power, given in the will, 
to dispose of the property for the 
benefit of her children when the eldest 
should come-~ of age. Lichter v. 
Thiers, 121 N.W. 153, 139 Wis. 481. 


10. Gay v. Birmingham, Montgom- 
ery & Gulf Power Co., 67 So. 447, 190 
Ala. 449; Levy’s. Ex’x v. Leeds, 151 


giving property to the testator’s wid- 
ow for her life, with full power to 
sell, convey, and dispose of it, or any 
part of it, and giving one half of 
the remainder in trust for a daughter, 
a provision that such one half shall 
include a specified house and lot then 
occupied by the daughter, and that 
she shall have the right to occupy 
such house and lot during her life, 
does not restrict the power of sale 
given to the widow. lLevy’s Ex’x v. 
eed sto tse we ls cho Ly I Vn2 DOL Ce) 
Under a _ will giving the testator’s 
widow all the property he has at his 
death, after having paid all his just 
debts, to have during her life, and 
at her death to be divided among his 
children, and empowering the widow 
to sell any of the property that she 
may at any time think wise and prud- 
ent so to do, ‘‘but the proceeds of sale 
must be the property of my children 
at or after her death,” the widow has 
power to sell for the purpose of pay- 
ing the testator’s debts, notwithstand- 
ing the quoted clause, in view of the 
general scheme and purpose of the 
testator. .Gay v. Birmingham, Mont- 
gomery & Gulf Power Co., 67 So. 447, 
190 Ala. 449. 


ll. Craig v. Reilly, 13 Pa.Super.Ct. 
536. 


12. Cales v. Dressler, 146 N.E. 162, 
315 Ill. 142; In re Davies’ Estate, 151 
N.E. 205, 242 N.¥. 196; In re Dickin- 
son’s Estate, 58 A. 120, 209 Pa. 59; 
Gross v. Strominger, 35 A. 852, 178 
Pa. 64, 1 Prob.Rep-Ann. 335. 


[a] Conveyance to third person 
and reconveyance to donee.—Under a 
will giving property to one for life, 
with full power of sale and disposi- 
tion, and with gift over of any prop- 
erty not disposed of, a conveyance by 
the life tenant to a third person, and 
its immediate reconveyance to the 
life tenant, for the sake of cutting off 
the remainder, and so that the prop- 


ized and void. Cales v. Dressler, 146 
N.E. 162, 315 Ill, 142. / 


13. Kaufmann v. Commissioner of 
Internal Revenue, 44 F.(2d) 144; 
Woodbridge v. Jones, 67 N.E. 878. 183 
Mass. 549; Morel v. Oakley, 97 A. 
1029, 253 ea. 107. ‘ 


14. Stay v. Stay, 77:So. 699, 201 
Ala. 173; Woodbridge v. Jones, 67 N: 
E. 878, 183 Mass. 549. _ 


15. Burford v. Aldridge, 63 S.W. 
109, 65 S.W. 720, 165 Mo, 419, 6 Prob. 
Rep.Ann. 636. ; 


16. Stay v. Stay, 77 So. 699, 201 
Ala. 178. Compare Knox & Lewis v. 
Alwood, 228 F. 753 (holding that, un- 
der a power to ‘dispose of” growing 
timber, the donee has authority to al- 
low a definite time within which tim- 
ber sold may be removed, provided 
the time is reasonable and not such 
as unreasonably to burden or inter- 
fere with the rights of the remainder- 
man; but that if the power is merely 
to ‘‘sell” such timber, the donee has 
no authority to fix any definite time 
for its removal). ; 


17. Allen v. Hirlinger, 67 A. 907, 
219 Pa. 56, 18 L.R.A.N.S. 458, 123 Am. 
S.R. 617; Kennedy v. Pittsburg & L. 
E.R €o:, 65 A. 11102, 216, Pa. 575; 
Zanich v. Okum, 167 A. 468, 109 Pa. 
Super. 200; Luckenbill v. Reho, 8 Pa. 
Dist.&Co. 459. 


18. Crews v. Crews, 
W. 149. 


Power of sale or disposition as au- 
thorizing gift see infra § 1944. 


19. Wood v. Amidon, 9 D.C. 224. 


ee Clay v. Bogie,‘(Ky.) 119 S.W. 


(Mo.) 240 S. 


21. Morehead v. Martin, 256 P. 
1010, 128 Kan. 612, 
22. Jones v. Kelly, 63 N:E. 443, 


170 N.Y. 401 [rearg den 63 N.E. 1118, 
LAIN, Y565 14). 


836 [69.C. J.] | 
ticular Circumstances. The scope and extent of a 
testamentary power of sale or disposition depend 
largely on the provisions included in the will creat- 
ing and conferring the power with respect to the 
purpose for which the power is given,.or the cireum- 
stances in which it is to be exercised.2* Where the 
power is a limited one,?* it may be exercised only in 
good faith,?° and strictly within its limits,?° and the 
donee can do nothing, by way of exercise of the pow- 
er, that is not authorized by the will;?" so a con- 
veyance under, or in attempted exercise of, a power, 
for any other purpose than that designated by the 
donor’s will, is ineffectual as against a remainder- 
man.?§ ‘ 


For support or maintenance.?® A power to use, 
consume, or expend property for the support or main- 
tenance of the donee, or of another, authorizes only 
such sales, or such encroachments upon the proper- 
ty, as are necessary and proper for his reasonable 
support and maintenance,*®® taking into considera- 
tion his position in life, the style and manner in 
which he maintains himself, his state of health, and 
the like,?! and gives the donee no power of disposi- 
tion for any other purpose,®? and no authority to 
dispose by will or otherwise of the unconsumed por- 
tion of the property,?* even though he claims it all 
in his lifetime or attempts to transfer it to him- 
self. The power may, however, be exercised by a 
transfer or conveyance of the property, in good faith, 
for the consideration of life support and care of the 
donee of the power by the grantee or transferee,*® 
or, in a proper case, where the power is given for the 
support or maintenance of another than the donee, by 
a conveyance of the property to such other.*® Such 


‘WILLS 
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a power, given to a tenant for life, does not author- 
ize the expenditure of any part of the property for 
his funeral expenses at his death,*? nor for a stone 
to be placed over his grave.28 A power to sell for 
the support of the testator’s widow and children may 
be exercised for the support of children, of whatever 
age, who remain in the parental home as dependent 
members of the widow’s family,?® but not for the 
support of children who have left the parental 
home.*? 


For donee’s “use.” Where power is given to a life 
tenant to sell and convey property for his own “use,” 
the exercise of the power is restricted to a sale and 
conveyance for the donee’s own personal use and 
benefit,*t and authorizes a disposition of the proper- 
ty for his comfortable maintenance and support, 
taking into consideration the value of the estate and 
his station in life.*? ; 

For “benefit,” “comfort,” “welfare,” or “satisfac- 
tion” of donee. A power to consume or dispose of 
property for the donee’s “benefit” is broader than 
one for his support or maintenance,** and, in general, 
includes whatever promotes his personal prosperity 
and happiness,** so that he may consume or sell the 
property as he chooses, without limitation except 
that of good faith.*® Likewise, a power of sale or 
disposition for the donee’s “comfort” is broader than 
one for his maintenance,*® and encroachment on the 
property is not restricted to the necessaries of life, 
but may include things which bring ease, content- 
ment, or enjoyment to the donee,*’ and, in general, 
such a power authorizes the expenditure of the 
property or its proceeds for any purpose, consistent 


23. See cases infra notes 25-99. 


Conditional or contingent powers 
see infra § 1960. 


24. “Limited power” 
Powers § 6. 


25. Little v. Geer, 37 A. 1056, 69 
Conn. 411; Farlin v. Sanborn, 126 N. 
W. 634, 162 Mich. 615, 187 Am.S.R. 
525; Shapleigh v. Shapleigh, 44 A. 107, 
69 NUE 577. 


26. Shapleigh v. Shapleigh, supra; 
Hunt v. Smith, 48 A. 428, 58 N.J.Eq. 
25; Bentley v. Bentley, (N.J.Ch.) 38 
A. 286; Terry v. St. Stephen’s Prot- 
estant Episcopal Church, 81 N.Y-.S. 
119, 79 App.Div. 527. 


27. Burnet v. Burnet, 148 S.W. 872, 
244 Mo. 491; Forrest’s Estate, 8 Pa. 
Dist.&Co. 461. 


[a] Attempted exercise in excess 
of authority given by the will of the 
donor, or beyond its just scope, 
amounts to nothing. Burnet v. Bur- 
net, 148 S.W. 872, 244 Mo. 491; For- 
rest’s Estate, 8 Pa.Dist.&Co. 461. 


28. Burnet v. Burnet, 148 S.W. 872, 
244 Mo. 491. 


29. Power as conditional or con. 
tingent one see infra § 1960. | 


30. Graves v. Jasper, 28 S.W.(2d) 
463, 234 Ky. 407; Chase v. Ladd, 26 N. 
BE. 429, 153 Mass. 126, 25 Am.S.R. 614. 


[a] Proper expenditures for board, 
nursing, and medical attention, neces- 
sary for the donee’s comfortable 
maintenance and support, are author- 
ized by such a power. Graves v. Jas- 
per, 28 S.W.(2d) 463, 234 Ky. 407. 


31. In re Richey’s Estate, 96 A. 


defined see 


748, 251 Pa. 324. 


32. Brown v. Brown, 240 N.W. 910, 
213 Iowa 998; Chase v. Ladd, 26 N.E. 
429, 153 Mass. 126, 25 Am.S.R. 614; 
In re Watson’s Estate, 88 A. 433, 241 
Pa. 271. 


23. In re Rumsey’s Estate, 135 A. 
119, 287 Pa. 448; In re Watson’s Es- 
tate, 88 A. 433, 241 Pa. 271; Fassitt 
v. Seip, 87 A. 957, 240 Pa. 406. 


34. Bevans v. Murray, 96 N.E. 546, 
251 Ill. 603; In re Rumsey’s Bstate, 
135 A. 119, 287 Pa: 448. 


35. Wood v. Owen, 66 S.E. 951, 133 
Ga. 751; Volz v. Kaemmerle, 234 N.W. 
805, 211 Iowa 995; Richardson v. Rich- 
ardson, 16 A. 250, 80 Me. 585; Grif- 
an: Kitchen, 114 N.E. 431, 225 Mass. 


36. K2&rolusson y. Paonessa, 222 N. 
W. 431, 207 Iowa 127. 


37. Graves v. Jasper, 28 S.W.(2d) 
463, 234 Ky. 407; In re Richey’s Es- 
tate, 96 A. 748, 251 Pa. 324. But see In 
re Van De Walker’s Estate, 141 N.Y. 
S. 325, 79 Misc. 661, 10 Mills Surr. 
180 (holding that, where a testator, 
knowing that his widow was or would 
be indigent, gave her all his proper- 
ty for life, with remainder over, and 
provided that if at any time the in- 
come should be insufficient for her 
Support she should have so much of 
the principal, each year, as, with the 
income, should be necessary for her 
maintenance, her reasonable burial ex- 
penses were payable out of the prin- 
cipal after her death). 


S8. In re Richey’s Estate, 
748, 251 Pa. 324. 


39. Citizens’ Bank of Lancaster v. 


96 A. 


1 Foglesong, 31 S.W.(2d) 778, 783, 326 
Mo. 581. 

“We think we should look rather 
to the family relationship than to 
age.’’ Citizens’ Bank of Lancaster y. 
Foglesong, supra. 

40. Citizens’ Bank of Lancaster v. 
Foglesong, supra. 


41. Barry v. Austin, 105 A. 806, 118 
Me. 51. 
42. Brookover v. Branyan, 112 N.E. 


769, 185 Ind. 1. 


43. Weston vy. Second Orthodox 
Congregational Church, 95 A. 146, 77 
N.H. 576; In re Robinson’s Will, 144 
A. 457, 101 Vt. 464, 75 A.L.R. 59. 


44. Weston vy. Second Orthodox 
Congregational Church, 95 A. 146, 77 
N.H. 576; In re Smith’s Will, 247 N. 
Y.S. 263, 231 App.Div. 277. 


[a] Purchase of jewelry for per- 
sonal adornment.—A power given to 
a life tenant to use any of the prin- 
cipal of the property for her own use 
and benefit as to her may seem best 
authorizes the expenditure by her of 
part of the principal for the purchase 
of jewelry for the adornment of her 
person. In re Smith’s Will, 247 N.Y. 
S. 268, 231 App.Div. 277. 


45. Chamberlain v. Husel, 14 ‘ 
W. 549, 178 Mich. 1. { he 


46., Lord yv. Roberts, 153 A. 1, 84 


NEEL ola 


47. Sparhawk v. Goldthwaite, 114 
N.E. 718, 225 Mass. 414; In re Rum- 
Sey’s Hstate, 135 A. 119, 287 Pa. 448; 
Zumbro v. Zumbro, 69 Pa.Super. 600. 
See to same effect Bevans v. Murray, 
96 N.E. 546, 251 Ill. 603. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§ 1943] 


with the donee’s former manner of living and station 
in hife,*® and taking into consideration the value of 
the property,*® which the donee thinks will give him 
personal comfort.®® So it has been said that, so long 
as the donee does not deplete the estate for the mere 
purpose of defeating the testator’s intention, or of 
preferring certain heirs or remajndermen over the 
others, the courts will be slow to condemn expendi- 
tures as not within such a power.®!' The donee must, 
however, act honestly and in good faith,®? and a 
transfer with intent not to consume the property for 
himself, but to preserve it for others after his death, 
and thereby to change the beneficiaries, after him, 
from the remaindermen chosen by the testator to 
those of the donee’s own selection, is a fraud on the 
testator and the power.®? Moreover, a power of dis- 
posal for the donee’s benefit, or comfort, is exercis- 
able only for his personal benefit, or personal com- 
fort,°* by the application of the property or its pro- 
ceeds to, primarily, his physical comfort and ease,*° 
and not for the benefit or comfort of another;*°* and 
while it ineludes, to a limited extent, his mental com- 
fort,°* such power does not authorize a transfer or 
disposition for the donee’s mere mental satisfaction, 
or peace of mind,®® such as a gift to his children, so 
that they may have the property after him, instead 
of the remaindermen designated by the testator,°® or 
a gift to a church, charity, or public institution.®° 
A power of disposition or consumption for the 
donee’s “welfare’®! or “satisfaction”’®? is even more 
extensive than one for his “comfort,” and, broadly 
speaking, authorizes any disposition which the donee, 


188 N.W. 54. 


48. Abbott v. 
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Booker vy. Deane, 163 N.E. 287, 
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acting in good faith, thinks will favor his welfare,** 
or bring contentment, or gratification, or the repose 
of mind resulting from such gratification,®* and in- 
cludes, it has been said, practically any disposition 
which is not for the purpose of building up the 
donee’s separate estate.®® 


“If necessary.” A power to sell, consume, dispose 
of, or encroach upon the corpus of property “if nec- 
essary” for the support or maintenance of the donee 
or another, or if the income should prove insufficient 
for such purpose, or “should circumstances require,” 
or the like, cannot validly be exercised in the absence 
of such necessity,®® and only so much of the prop- 
erty may be sold or consumed as is necessary for 
the purpose designated in the donor’s will.*7 So it 
has been held that no encroachment on, or disposi- 
tion of, the property by the donee of such a power is 
authorized unless and until his own property, if any, 
is exhausted;®® but according to other authority, 
the donee may invade the corpus, under such a pow- 
er, whenever the income therefrom, together with the 
income from his own property, is insufficient for his 
needs, and need not exhaust the principal of his own 
property before expending any of the corpus of the 
property over which he has the power of sale.°® The 
term “necessary,” as used in this connection, is a 
variable one, restricted or enlarged by the surround- 
ing circumstances,’°® and it means reasonable neces- 
sity, according with the donee’s situation and station 
in life,7! the style and manner in which he maintains 
himself,’? the state of his health,** and his wants and 


v. Rhoads, 187 N.E. 139, 353 Ill. 131. 


Waener, 
113, 108 Neb. 359. 


49. Abbott v. Wagner, supra. 


50. Griffn v. Kitchen, 114 N.E. 
431, 225 Mass. 331; Lord v. Roberts, 
153 A. 1, 84 N.H. 517. And see cases 
infra this note. 


[a] Particular dispositions held 
proper.—(1) The donee of a power to 
dispose of property for his comfort 
may, so long as he acts in good faith, 
use it or its proceeds to establish a 
business (Lord v. Roberts, 153 A. 1, 
84 N.H. 517), (2) or to purchase a 
home (Lord v. Roberts, supra), (3) 
or to remove a debt or encumbrance 
on his home (Lord v. Roberts, supra); 
(4) and giving his wife joint owner- 
Ship with himself of a home so pur- 
chased is not an abuse of his author- 
ity, or indicative of bad faith, if his 
comfortable relations with her are 
thought by him to be better secured 
by making her a joint owner of their 
home (Lord v. Roberts, supra). (5) 
Where the testator’s widow is given 
property for life, with power to use or 
consume the corpus for her comfort, 
she may, acting in good faith, use the 
corpus to pay off a mortgage on her 
second husband’s house, and to repair 
the house, if she thinks it will be con- 
ducive to her comfort to have the 
house repaired and the mortgage paid 
off. ase v. O'Neill, 103 A. 262, 78 N. 
539. 


Endsley v. Hagey, 151 A. 799, 
301 Pa. 158; In re Rumsey’s Estate, 
135 A. 119, 287 Pa. 448; Zumbro v. 
Zumbro, 69 Pa.Super. 600. 


52. Lord v. Roberts, 153 A. 1, 84 
N.H. 517; Zumbro v. Zumbro, 69 Pa. 
Super. 600. 

53. In re Rumsey’s Estate, 135 A. 


119, 287 Pa. 448; 
A. 131, 191 Pa. 218. 


Tyson's Estate, 43 


88 Ind.App. 72; Homans v. Foster, 121 
N.B. 417, 232 Mass. 4; In re Watson’s 
Estate, 88 A. 438, 241 Pa. 271. 


55. Homans vy. Foster, 121 N.E. 417, 
232 Mass. 4; Stocker v. Foster, 60 N. 
BH. 407, 178 Mass. 591. See Rock Is- 
land Bank & Trust Co. v. Rhoads, 187 
N.E. 139, 353 Ill. 181 (where it was 
held that the word “comfort” as used 
in such a.power is to be construed as 
eee to the donee’s support and 
ease). 


56. Booker v. Deane, 163 N.E. 287, 
88 Ind.App. 72; Homans v. Foster, 
121 N.E. 417, 232 Mass. 4; In re Wat- 
son’s Estate, 88 A. 433, 241 Pa. 271. 


[a] Conveyance in consideration of 
services rendered testator in his life- 
time.—Under a will giving one a life 
estate in property, to use, enjoy, and 
dispose of the property for her own 
use and benefit, the life tenant can 
convey the property for her own ben- 
efit only, and an attempted convey- 
ance in payment for services rendered 
to the testator in his lifetime is un- 
authorized. Booker v. Deane, 163 N. 
EY 287; 88 IndApp. 72. 


57. Stocker v. Foster, 60 N.E. 407, 
178 Mass. 591. 


58. Homans vy. Foster, 121 N.E. 417, 
232 Mass. 4. And see cases infra 
notes 59, 60. 


59. Stocker v. Foster, 60 N.E. 407, 
178 Mass. 591. 


60. Zumbro v. 
per. 600. 


Gift as authorized by power of sale 
Ob eek a in general see infra § 
1 , 


Zumbro, 69 Pa.Su- 


61. Lord v. Roberts, 153 A. 1, 84 
N.H. 517. 
62. Rock Island Bank & Trust Co 


63. Lord v. Roberts, 153 A. 1, 84 
INGE one 
64. Rock Island Bank & Trust Co. 


v. Rhoads, 187 N.B. 139, 353 Ill. 131. 


65. Rock Island Bank & Trust Co. 
v. Rhoads, supra. 


66. Mansfield v. Mansfield, 67 N.E. 
497, 203 Ill. 92; Morford v. Dieffen- 
backer, 20 N.W. 600, 54 Mich. 593; 
In re Niles’ Will, 202 N.Y.S. 475, 122 
Misc. 17 [aff 206 N.Y.S. 940, 211 App. 
Div. 826]. 


67. Endsley v. Hagey, 151 A. 799, 
301 Pa. 158. 


68. Reynolds v. Jones, 97 A. 557, 
78 N.H. 84; In re Hogeboom’s Will, 
219 N.Y.S. 436, 219 App.Div. 131. 


69. Moore vy. Idlor, 26 Ohio Cir.Ct. 
502. Compare In re Richey’s Hstate, 
96 A. 748, 251 Pa. 324 (holding that, 
where the testator gave his widow 
the income from a fund for life, with 
power to consume the principal for 
her support, and the widow had mon- 
ey of her own, it would be presumed 
that, the income from the bequest 
proving insufficient to support her, 
she consumed the principal of such 
bequest before encroaching upon her 
own funds, so that funds found in her 
possession after her death would be 
deemed to be her personal funds and 
not the unconsumed portion of the be- 
quest). 


70. Hooker v. Goodwin, 99 A. 1059, 
91 Conn. 468, Ann.Cas.1918D 1159. 


71. Hooker v. Goodwin, supra; In 
re Niles’ Will, 202 N.Y.S. 475, 122 
Misc. 17 [aff.206 N.Y.S. 940, 211 Apn. 
Div. 826]; In re Richey’s Estate, 96 
A. 748, 251 -Pa. 324. 


72. In re Richey’s Estate, supra. 
73. In re Richey’s Estate, supra. 
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needs, from year to year,’* and having especial refer- 
ence to the fact, where it is a fact, that the donee is 
the widow of the donor.*®> The donee is, however, or- 
dinarily the judge, under such a power, of the neces- 
sity of consuming or disposing of the property,7® and 
of the extent of the encroachment thereon neces- 
sary,’’ and so long as he acts in good faith, and with 
due regard to reasonable necessity, his judement and 
diseretion cannot be interfered with,7’ even though 
there is no actual necessity,”? except that the courts 
may inquire into an attempted exercise of the power 
to see whether the sale or disposition is in fact for 
the donee’s maintenance or support;8° but a sale 
made merely to defeat the remaindermen is tainted 
with fraud, and void,*+ even though the will of the 
donor expressly provides that the donee shall be the 
sole judge of the necessity.82 If the necessity ex- 
ists, or is properly deemed by the donee to exist, 
the entire estate may be exhausted under such a pow- 
er.°3 The acceptance by the donee of such a power, 
from an executor or trustee, of sums in excess of the 
income, if any, to which he is entitled, amounts to 
an exercise of his judgment that an encroachment up- 
on the principal is necessary.* It has been held that 
such a power cannot be exercised for the sake of en- 
abling the donee to discharge debts and liabilities 
voluntarily incurred by him.*5 


“If advantageous.” Under a will giving one pow- 
er to sell property if a sale shall be advantageous, or 
if it become of such value that it would be advan- 
tageous to sell, the determination of the advantage 
rests exclusively with the donee, so long as he acts 
honestly and in good faith, and his decision that a 
sale is advisable is final and conelusive.*® The value 
of the property need not increase in order to justify 
a sale under such a power, for it may be of advan- 
tage to sell when the prospects are that the prop- 


74. In re Niles’ Will, 202 N.Y-.S. 
475, 122 Misc. 17 [aff 206 N.Y.S. 940, 
211 App.Div. 826]. 


75. Hooker v. Goodwin, 99 A. 1059, 82. Birge v. 

91 Conn. 463, Ann.Cas.1918D 1159. Trust Co., supra. 
76. Hawaii.—Walker v. Bickerton, 83, 

14 Hawaii 492. 38 App.D.C. 560. 
84, 


Towa.—Hamilton v. Hamilton, 128 


N.W. 380, 149 Iowa 3821. 


Me.—Hall v. Preble, 68 Me. 100. 85. 
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sale and use shall be necessary. Birge 
v. Westport Bank & Trust Co., 124 A.| N. 
846, 101 Conn. 39. 


Westport Bank & 
District of Columbia v. Jones, 


In re Kaufehberg’s Estate, 235 
N.W. 379, 182 Minn. 624. 91. 


Mansfield v. Mansfield, 67 N. 
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erty will decrease in value.§* 


If donee deems it necessary, or advisable. Under 
a power to sell or dispose of property if the donee 
deems it necessary, or advisable, so to do, the donee 
is the sole judge of the necessity or advisability of 
a sale or other disposition of the property, and his 
judgment is not subject to the control of, or review 
by, the courts,®® subject only to the proviso that he 
must act in good faith, and not merely for the pur- 
pose of defeating the rights of remaindermen or oth- 
ers entitled to such property as may remain undis- 
posed of at the death of the donee or termination of 
the power.®® So there must be some réasonable 
ground for saying that an attempted disposition is 
necessary, or advisable;®° but it has been held that 
the burden of showing bad faith or misuse of the 
property is upon persons claiming that the exercise 
of the power was unauthorized.?! 


So much of property as donee deems best, or sees 
fit, to use. Where a will gives one power to consume 
or dispose of so much of property as he may deem 
best, or see fit to use, or the like, for his support, or 
comfort, or any other purpose, the extent of his con- 
sumption or disposal is within his own control, and 
not subject to review,®? and there is no limit to his 
right to use the property for such purpose,®? provid- 
ed he acts in good faith,®* and his decision is reach- 
ed honestly, in accordance with the purpose and in- 
tention of the testator, and not merely colorably, to 
defeat his will.°® The donee of such a power is not 
obliged to restrict himself to his former scale of 
living,®® or to resort to his own industry or resoure- 
es before using any of the property over which he 
has the power;°" but he has no right to squander 
the property in order to keep it from the remainder- 
men.°® <A power to use or consume property “in so 


Congregational Church, 95 A. 146, 77 
H. 576; Peck v. Smith, 170 N.Y.S. 
500, 183 App.Div. 336 [rev on other 
grounds 125 N.B. 91, 227 N.Y. 228). 
And see cases supra note 88. 


90. Peck v. Smith, 170 N.Y.S. 500, 
183 App.Div. 3836 [rev on other 
grounds 125 N.E. 91, 227 N.Y. 228]. 


Lord v. Roberts, 153 A. 1, 84 
INGE biliZ: 


E. 497, 203 Ill. 92. 92. Small v. Thompson, 43 A. 509, 
N.Y.—Leonard v. American Baptist 92 Me. 539; In re Briggs’ Will, 119 N. 
Fiome Mission Society, 35 Hun 290. 86. Johnson v. Dumeyer, 66 S.W.|. 1032, 223 N.Y. 677: Endsley v. 
1025, 23 Ky.L. 2243; Yates v. Clark,| Hagey, 151 A. 799, 301 Pa. 158: In re 
Tenn.—Matthews v. Capshaw, 72 S.|56_ Miss. 212; Long v. Stout, 157 A.| Rumsey’s Bstate, 135 A. 119, 387 Pa. 
W. 964, 109 Tenn. 480, 97 Am.S.R. | 607, 305 Pa. 310. 448; es Estate, 43 A. 131, 191 
ue 87. Long v. Stout, supra. Pa. 218. 
. In re Benedict’s Will, 16 N.Y.S. 5 
fares 88. Conn.—Reed v. Reed, 68 A. 849,|, 93., Endsley v. Hagey, 151 A. 799, 
rs 80 Conn. 401. 301 Pa. 158; In re Rumsey’s Estate, 
78. Hooker v. Goodwin, 99 A. 1059, Lib As. 119; 287 Pa. 448; In re Robin- 
91 Conn. 463, Ann.Cas.1918D 1159; I.—Rock Island Bank & Trust Co, | son’s wal 144 A. 457, 101 Vt. 464, a5 
Walker y. Bickerton, 14 Hawaii _492;]|v. Rhoads, 187 N.E. 139, 353 Ill. 131. A.L.R. 
Leonard v. American Baptist Home 
Mission Society, 35 Hun (N.Y.) 290. Mass.—Sparhawk v. Ge ecrmaite: 94. In re Briggs’ Will, 119 N.B. 
Peli arate G i sient 114 N.E. 718, 225 Mass. 414 1032, 223 N.Y. 677; In re Rumsey’s 
= Se aN nace ome ik Miss.—Yates v. Clark, 56 Miss. 212. Estate, 185 A. 119, 287 Pa, 448; In 


964, 109 Tenn. 480, 97 Am.S.R. 854. 


N.H.—Lord v. Roberts, 153 A. 1, 84 


re Robinson’s Will, 144 A. 457, 1 
464, 75 A.L.R. 59. o4 A 


80. Birge v. Westport Bank & 
Trust Co., 124 A. 846, 101 Conn. 39. 


81. Birge v. Westport Bank & 
Trust Co., supra; Hamilton v. Hamil- 
ton, 128 N.W. 380, 149 Iowa 321. 


[a] Sale to donee’s wife for nonii- 
nal consideration is not authorized 
under a power to sell property and 
use the proceeds for support, if such 


N.H. 517; Weston v. Second Orthodox 
te gational Church, 95 A. 146, 77 


Ci eo ee of Dickerman, 34 Hun 


Tenn.—Miller v. Miller, 
965, 149 Tenn. 463. 


89. Lord v. Roberts, 153 A. 1, 84 
N.H. 517; Weston v. Second Orthodox 


261 S.W. 


95. Endsley v. Hagey, 151 A. 799, 
301 Pa. 158; In re Rumsey’s Bstate, 
135 A.’ 119, 287 Pa. 448; eeasae Es- 
tate, 43 A. 131, 191 Pa. 218. 


In re Robinson’s Mee 144 
ast. ‘101 Vt. 464, 75 A.L.R. ; # 
97. In re Robinson’s wat supra. 


98. In re Robinson’s Will, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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far as he requires it” has been held to authorize the 
donee to use or consume such part of the property as 
he may e¢all for, or desire.®® 


[$ 1944] (c) As Authorizing Mortgage, Ex- 
change, Loan, Gift, or Advancement. The rules re- 


- specting the authority included in or incidental to 


powers of sale in general+ are applicable to such pow- 
ers created and conferred by will.? 


Mortgage. While there is some authority to the 
contrary,® it is usually held that a power in general 
terms to sell or dispose of property ordinarily does 
not authorize a mortgage thereof, particularly where 
it appears from the context of the will that it was 
the testator’s intention that the power should be ex- 
ercised by sale only,® and this is true notwithstand- 
ing the use or addition of the word “dispose,” where 
such intention is manifested either by the purpose 
for which the power is given or by the connection in 
which the word is used.* A mortgage is, however, 
authorized by a power of sale or disposition if, in the 
circumstances, mortgaging will as effectually carry 
out the intention of the donor and accomplish the 
purpose for which the power was created as will a 
sale,’ or, it has been held, where the power is for the 
donee’s own benefit, and is unrestricted as to mode of 
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exercise and not associated with any words construa- 
ble as putting limitations upon it.. In such case 
the power to mortgage is no broader than the power 
to sell, and cannot be exercised for any other pur- 
pose than those for which a sale is authorized.® 


Trade or exchange. A power to sell or dispose of 
property is not a power to trade or exchange it.1° 
A bona fide sale is not, however, unauthorized or in- 
valid because it is made for a mixed consideration of 
money and property.1+ 


Lease. It has been held that a power to sell, or to 
dispose of, property authorizes a lease of it,1? even 
for a period extending beyond the lifetime of the 
donee of the power.t? Where, however, the power is 
to sell and to reinvest the proceeds, no lease is au- 
thorized.!4 


Gift, devise, or bequest.1> It is clear that a pow- 
er to sell or dispose of property for the support or 
maintenance of the donee, or for his benefit, does not 
authorize him to give it away, either inter vivos or by 
will,?® or to convey it for a purely nominal or grossly 
inadequate consideration ;17 and by a number of au- 
thorities a like rule has been applied even in the ease 
of a power conferred in general terms, and unre- 
stricted as to the purposes for which it may be exer- 


99. In re Robinson’s Will, supra. 


1. Authority incidental to powers 
oe sale in general see Powers §§ 69-— 
76. 


r ae cases infra notes 3-24. 


S.—Bilger v. Nunan, 186 F. 
eee tate 199 F. 549, 118 C.C.A. 23]. 


Ala.—Stay v. Stay, 77 So. 699, 201 
Ala. 173. 


ee AG TN Oe v. Myddleton, 


Iowa.—Hamilton v. Hamilton, 128 
N.W. 380, 149 Iowa 321. 


Mo.—Trigg v. Trigg, 192 S.W. 1011. 


Tenn.—Law Guarantee & Trust Co. 
v. Jones, 58 S.W. 219, 103 Tenn. 245, 
5 Prob.Rep.Ann. 559. 


See Lardner v.. Williams, 74 N.W. 
346, 98 Wis. 514 (holding that, where 
property was given to the testator’s 
widow for her life, to use and hold 
for her own support and that of the 
children, with gift over of the balance 
of the estate remaining at her death, 
the power of disposal implied by the 
gift over or what should remain in- 
cludes not merely a sale but also a 
mortgage of the property). 


4. Ky.—Pennebaker Home _ for 
Girls v. Board of Directors, Penne- 
baker Home for Girls, 61 S.W.(2d) 883, 
250 Ky. 44. 


Md.—Tyson vy. Latrobe, 42 Md. 325. 


Mass.—Hoyt v. Jaques, 129 Mass. 
286. 


Mo.—Dewein v. Hooss, 139 S.W. 195, 
237 Mo. 283; Grace v. Perry, 95 S.W. 
875, 197 Mo. 550. 


N.J.—Ferry v. Laible, 31 N.J.Ea. 
566. [rev on other grounds 32 N.J.Eq. 
797. 


N.Y.—Bloomer v. Waldron, 3 Hill 
361. 


Or.—Beakey v. Knutson, 174 P. 1149, 
177 P. 955, 90 Or. 574. See Trutch v. 
Bunnell, 4 P. 588, 11 Or. 58, 50 Am. 
R. 456 (dictum). 


Pa.—Steger’s Hstate, 
416, 11 Phila. 158. 


2—Ga. 


83 Leg.Int. 


S.C.—Sheffield v. Grieg, 89 S.E. 664, 
105 S.C. 219; Allen v. Ruddell, 29 S. 
E. 198, 51 S.C. 366. 


And see cases infra notes 5, 6. 


[a] Reason for rule.—‘‘As a gen- 
eral rule, a power of sale in a will 
does not authorize the party to whom 
such power is granted to borrow mon- 
ey and incumber the devised proper- 
ty, for the obvious reason that more 
money can usually be obtained from 
a sale than by the mere giving of a 
mortgage, and the execution of a 
mortgage may and often does result 
in the ultimate sacrifice of the in- 
cumbered property.”’ Dewein Va 
Hooss, 139 S.W. 195, 197, 237 Mo. 23. 


5. Grace v. Perry, 95 S.W. 875, 197 
Mo. 550. 


6. Grace v. Perry, supra. ; 
7. Pennebaker Home for Girls v. 


‘Board of Directors, Pennebaker Home 


for Girls, 61 S.W.(2d) 888, 250 Ky. 
44, Compare Hoyt v. Jaques, 129 
Mass. 286, 288 (where the court said: 
“Where the sole object and purpose 
of the testator in conferring the pow- 
er was to pay debts or a particular 
specific charge upon the estate, and 
the estate itself is devised subject to 
that charge, such power to sell may 
authorize a mortgage; but where it 
appears from the will that the inten- 
tion of the testator was to sell the 
estate and convert it absolutely, a 
mortgage by the donee of the power 
is void’’). 


8. Dewein v. Hooss, 139 S.W. 195, 
237 Mo. 23; Grace v. Perry, 95 S.W. 
875, 197 Mo. 550; Lord v. Roberts, 153 
AS; 284. NEE 5173 RosevCity. Cox v- 
Langloe, 16 P.(2d) 22; 141 Or. 242. 


9. Pennebaker Home for Girls v. 
Board of Directors, Pennebaker Home 
for Girls, 61 S.W.(2d) 8838, 250 Ky. 44; 
Paine v. Barnes, 100 Mass. 470. 


10. Cotterman v. Heeter, 30 Ohio 
N.P.N.S. 451. 
11. Cotterman vy. Heeter, supra. 


12. Wolff v. O’Brien, 121 N.E. 368, 
231 Mass. 487; Holland v. Bogardus- 
Hill Drug Co., 284 S.W. 121, 314 Mo. 


214, 


13. Wolff v. O’Brien, 121 N.B. 368, 
231 Mass. 487; Holland v. Bogardus- 
ee Drug Co., 284 S.W. 121, 314 Mo. 


[a] Lease by widow for support 
of herself and children.—Under a will 
giving property fo the testator’s wid- 
ow for life, with power to use and 
dispose of it for the maintenance and 
support of herself and the children, 
and with remainder to the childreh, 
the widow has power to lease the 
property for a term extending beyond 
her own life, for the benefit of her- 
self and the children. Holland v.'Bo- 
gardus-Hill Drug Co., 284 S.W. 121, 
314 Mo. 214. 


14. Waldron v. Chasteney, 
Cas.No. 17,058, 2 Blatchf. 62. 


I5. Power to “give” property as 
authorizing sale see supra § 1942 text 
and note 18. 


16. Iowa.—Brown v. Brown, 240 N. 
Ww. es 213 Iowa 998. 


y.—Maynard v. Raines, 
(aay 873, 240 Ky. 614. 


Mass.—Griffin v. Kitchen, 114 N.E. 
431, 225 Mass. 331. 


Mich.—Farlin v. Sanborn, 126 N.VWv. 
634, 161 Mich. 615, 137 Am.S.R. 525. 


Mo.—Holland v. Bogardus-Hill 
Drug Co., 284 S.W. 121, 314 Mo. 214; 
Tallent v. Fitzpaarick, 161 S.W. 689, 
EER ES 10; Trigg v. Trigg, 192 S.W. 


Vt.—In re Robinson’s Will, 
457, 101 Vt. 464, 75 A.L.R. 59. 


17. Tallent v. Fitzpatrick, 161 S.W. 
689, 253 Mo. 10. See Du Bois v. Wa- 
terman, .99, A. 143, (87. N.JxEiq.~ 119 
(holding that a conveyance, by the 
donee of a power to sell for support 
and maintenance, in purported pay- 
ment and satisfaction of a debt, was 
a mere simulation of a sale, to defeat 
the remainders over, and hence vold, 
where both the donee of the power 
and the grantee of the property knew 
that at the time of the conveyance it 
was already mortgaged up to or be- 
yond its full value). 


28° FB. 


42 S.W. 


144 A. 
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cised,'® or an implied power.!® By other decisions, 
however, a gift has been held to be authorized by a 
grant of unrestricted discretionary power of dispo- 
sition, in the absence of any express or implied re- 
striction by other parts of the will,?° notwithstand- 
ing a disposition in the testator’s will of whatever of 
the property may be left at the death of the person on 
whom the power is conferred. 


Advancement.?2 It has been held that, under a 
will giving property to the testator’s widow for life, 
with power to sell and expend any part of it, and with 
gift over in trust for the children, the widow has no 
power to make advancements to the children, or ab- 
solute transfers to them of substantial parts of the 
property.7° It has also, however, been held that 
where a will gives a life estate to the testator’s wid- 
ow, with power to sell or convey any part of the prop- 
erty, if she thinks best, for the interest of the family, 
and provides for a division of the property, after 
her death, among the children absolutely, the widow 
has power, during her lifetime, to set apart to a 
child his share of the testator’s estate.24 


[§ 1945] (d) Sale of Less than Entire Interest or 
Estate.2> A testamentary power to sell property 
and convert it into money does not authorize the sale 
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of an undivided interest therein.2® Where, however, 
the power is unrestricted, the donee need not sell and 
convey the entire title and interest in the property, 
and may sell subject to, or reserve, a life estate.?® 


[§ 1946] (e) Sale on Time or Credit. Unless a 
contrary intention appears in the will creating and 
conferring it, a testamentary power to sell and dis- 
pose of property authorizes a sale on time or credit, 
as well as one for cash.?® 


[§ 1947] (3) Power of Appointment—(a) In 
General. The nature and extent of.a testamentary 
power of appointment depend primarily upon the 
language of the will creating and conferring it.°° In 
general, any appointment may be made which does 
not in any way violate the restrictions, if any, im- 
posed by the donor.?1 The inclusion, in the donee’s 
will, of invalid and unauthorized appointments does 
not vitiate those which are valid and within the pow- 
er conferred upon him, where the latter are separa- 
ble from the former.*? Where a power is given, by 
a will which establishes trusts, to the trustee there- 
of for the time being, such designation of the donee 
is merely descriptive of the person by whom the pow- 
er is to be exercised, and does not impose any trust 
with respect to the property over which the power 


18. U.S.—Methodist Episcopal 
Church of U.S. of America v. Walters, 
50 F.(2d) 416. 


Ala.—Braley v. Spragins, 128 So. 
149, 221 Ala. 150. 
Ga.—Cochran y. Groover, 118 S.E. 


865, 156 Ga. 323 [foll Cochran v. 
White, 118 S.B. 8738, 156 Ga. 340]. 


Ill—Bevans v. Murray, 96 N.H. 546, 
251 Ill. 608. 


Kan.—Pearson vy. Orcutt, 189 P. 160, 
106 Kan. 610 [reh den 191 P. 286, 107 
Kan. 305]. 


Ky.—Evans v. Leer, 23 S.W.(2d) 
553, 232 Ky. 358. 
Mass.—Merchants’ Trust Co. v. 


Russell, 157 N.E. 338, 260 Mass. 162. 


Mo.—Bowles v. Shocklee, 276 S.W. 
17; Mauthe v. Breckenridge, 284 S.W. 
145, 219 Mo.App. 694. 


N.Y.—Vincent v. Putnam, 161 N.E. 
425, 248 N.Y. 76; Vincent v. Putnam, 
217 N.Y.S. 381, 127 Misc. 647 [aff 223 
N.Y.S. 361, 221 App.Div. 211]. 


Ohio.—Johnson v. Johnson, 38 N.H. 
61, 51 Ohio St. 446. 


Pa.—Zumbro v. Zumbro, 69 Pa.Su- 
per. 600. 


Tex.—Heller vy. Heller, (Civ.App.) 
233 S.W. 870. 
Wis.—Murray v. Kluck, 59 N.W. 


137, 87 Wis. 566. 


[a] Addition to power to sell of 
words “or dispose of” does not en- 
large the power so as to authorize a 
gift of the property. Cochran vy. 
Groover, 118 S.E. 865, 156 Ga. 323 [foll 
Cochran v. White, 118 S.E. 8738, 156 
Ga. 340]. 


19. Burnet v. Burnet, 
872, 244 Mo. 491. 


20. Ariz.—Smith vy. Teel, 
850, 35 Ariz. 274, 


11l.—Rock Island Bank & Trust Co. 
vy. Rhoads, 187 N.E. 139, 3538 Ill. 131. 


Iowa.—In re Cooksey’s Estate, 208 
N.W. 3387, 203 Iowa 754. 


Kan.—Fourth 


148 S.W. 


276 P. 


Nat. Bank y. First! A. 855, 41 N.J.Ea. 382; 


Presbyterian Church, 7 P.(2d) 81, 134 
Kan. 643. 


Miss.—Andrews  y. Brumfield, 
Miss. 107. 


Pa.—Lininger’s Appeal, 
110 Pa. 398. 


Tex.—Johnson v. Kirby, (Civ.App.) 
193 S.W. 1074; Feegles v. Slaughter, 
(Civ.App.) 182 SW. 107 Lavine stenry, 
ee 50 S.W. 4638, 20 Tex.Civ.App. 


21. Livingston v. Koenig, supra. 


_ 22. Power to make advancements 
in general see infra § 1952. 


23. Davison y. Safe Deposit & 
tte eae of Baltimore, 63 A. 1044, 103 
M 


24. Wimberly v. Bailey, 
222. 


25. Sale as a whole or in parcels 
see supra § 1942. 


26. In re Land Registry Act, etc., 
22 3.C. 30: 


27. Priest v. McFarland, 171 S.W. 
62, 262 Mo. 229, 


28. Priest v. McFarland, supra. 


29. Trigg v. Trigg, (Mo.) 192 S. 
WwW. 1011. 


30. Ill.—Sayer v. Humphrey, 75 N. 
BH. 170, 216 Ill. 426; Henderson v. 
Blackburn, 104 Ill. 227, 44 Am.R, 780; 
Welsch v. Belleville Sav. Bank, 94 Ill. 
alate 


Iowa.—In re Stumpenhousen’s Es- 
tate, 79 N.W. 376, 108 Iowa 555. 


Ky.—Clay v. Smallwood, 38 S.W. 7, 
100 Ky. 212, 19 Ky.L. 50; Preston v. 
Preston, 107 S.W. 723, 32 Ky.L. 1009. 


Mass.—Stone v. Forbes, 75 N.E. 141, 
U89 Mass. 163, 1 berop: Rep. Ann. 178; 
Boardman v. Gardiner, 131 Mass. 549. 


N.J.—Condit v. Reynolds, 49 A. 540, 
66 N.J.L. 242, 6 Prob.Rep.Ann. 721; 
Ogden v. McLane, OMRALNG 9557.3 Nid. 
Eq. 159; Inglis v. McCook, 59 A. 630, 
68 N.J.Miq. 27; Wright v. Wright, 4 
Lippincott’ Vv. 


32 


1 A. 722, 


58 Tex. 


Ridgway, 10 N.J.Eq. 164. 


N.Y.—Beers v. Grant, 97 N.Y.S. 117, 
110 App.Div. 152 [aff 77 N.E. 1181, 185 
N.Y. 583];. Wilson v. Van) Epps, 7 
N.Y.S.. 980, 88 Mise, 486; Kemp. y¥. 
Kemp,” 72) (NUYS. 2617, (360 Misc. saao. 
Meldon v. Devlin, 45 N.Y.S. 333, 20 
Misc. 56; Metropolitan Trust Co. v. 
Seaver, 41 N.Y.S. 234, 17 Misc. 466. 


N.C.—Alston v. Lea, 59 N.C. 27. 


Chio.—Shank v. Dewitt, 6 N.E. 255, 
44 Ohio St. 237 [rev 8 Ohio Dec. (Re- 
print) 574, 9 Cine.L.Bul. 23]; Huston 
v. Craighead, 23 Ohio St. 198; Thurs- 
ton v.. Bissel; 13 Ohio. Cir. Ct. 293 hac 
Ohio Cir.Dec. 235; Huber v. Free, 12 
Ohio Cir: Ck 333, 5 Ohio Cir Decwissa 
[rev on other grounds 50 N.E. 1130, 
57 Ohio St. 662]. 


Pa.—Kerr v. Verner, 66 Pa. 326; 
Russell v. Kennedy, 66 Pa. 248; Hor- 
ner’s Estate, 4 Pa.Co. 189; In re Spen- 
cer’s Account, 3 Del.Co. 341. 


R.I.—Heinemann v. De Wolf, 55 A. 
707, 25 RI. 248; Aldrich yv. Aldrich, 
OTe 141; Huling v. Fenner, 9 R.I. 
410. 


Tenn.—Starnes v. 
221. 


Va.—McCamant v. Nuckolls, 12 S.E. 
LG0, 85: Viale Sol. 


W.Va.—Carney v. Kain, 23 S.E. 650, 
40 W.Va. 758. 


Eng.+Eaton v. Smith, 2 Beav. 236, 
17 Eng.Ch. 236, 48 Reprint 1171. 


Ont.—Trust and Loan Co. of Can- 
ada v. Fraser, 18 Grant Ch. 19. 


Allison, 2 Head 


And see cases infra notes 31-33; 
and infra §§ 1948-1951. 


31. In re Rafferty’s HMstate, 126 A 
796, 281 Pa, 325. 


32. White v. Graves, (N.J.Ch.) 104 
A. 205. 


Invalidity of testamentary provi- 
sion as invalidating: 


Entire will see supra §§ 253-255. 


Other eleeey or parts see supra §§ 
1159-116 ; 


For later cases, developments and changes in the law see Aunotations, same title and section number. 


§§ 1947-1948] 


is given, or restrict its exercise in any way.?? 


{[§ 1948] (b) To Whom Appointment May Be 
Made. To what persons an appointment may be 
made, under a testamentary power of appointing 
property, depends upon the language and effect of 
the will creating or conferring the power.*4 


General power. Where a will confers a general 
power of appointment, or directs that the property 
be distributed or disposed of to such persons as the 
donee of the power may designate or select, without 
restriction, an appointment may be made to any per- 
son or persons;*° and the addition of merely preca- 

_tory words, expressing a desire that the appointment 
shall be made to particular persons, or within a par- 
ticular class, does not restrict the power,?* nor does 
a recital of full confidence that the donee will exer- 
cise it in a particular manner, such a provision not 
imposing the testator’s wish upon the exercise of the 
power, but merely upon the donee’s conscience.?? 


Power to appoint to class, or designated persons. 
Where the power is to appoint to or among: a class, 
or designated persons, or to select the appointees 
from among them, no appointment may lawfully be 


33. Norman vy. Prince, 101 A. 126, 
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bequeathed all her property in such 
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made to persons not members of such class, or not 
so designated, either directly,’?* or indirectly, as by 
appointing to a member of the class, or one of the 
designated persons, for life, with remainder over to 
strangers,?® or with power in the appointee to ap- 
point the remainder in his discretion, or to stran- 
gers,*° or by exercising the power in favor of a prop- 
er appointee but by an instrument providing that the 
transfer or conveyance shall inure to the benefit of 
a stranger;‘! and the inclusion among the appoint- 
ees, under such a power, of any person not a mem- 
ber of the class, or not among those designated by 
the donor’s will, invalidates the appointment.*? So 
long, however, as the donee stays within the power, 
and makes no attempt to divert the property from 
the objeets designated by the donor’s will, his judg- 
ment and discretion are not subject to interference 
or review by the courts, in the absence of fraud or 
bad faith.4? Persons who are members of the class 
at the time of the exercise of such a power may prop- 
erly receive shares or portions of the property, even 
though they were not in existence at the time of the 
donor’s death.4¢ Where the class contains but one 
member, he is entitled to receive the whole of the 


providing that if a devisee or legatee 


40 R.I. 402. 


34. See cases infra notes 35-59. 
35. Bradford v. Andrew, 139 N.E. 
922, 308 Ill. 458; Kemp v. Kemp, 72 


N.Y.S. 617, 86 Misc. 79; Meagher v. 


Meagher, 53 Can.S.C. 3938, 34 Ont.L. 
33, 8 Ont.W.N. 357, 6 Ont.W.N. 361. 
See Horner’s Estate, 4 Pa.Co. 189 


(holding that a will directing a 
daughter’s share to be placed in trust 
for her for life, and at her death “to 
be divided among her surviving heirs, 
or by her last will and testament, if 
she executed one,” is to be read as if 
the words “to be divided’ were in- 
serted after ‘‘or,’” and as so construed 
gives the daughter a general power of 
appointment by will, not merely a 
power to divide the property among 
her heirs, the provision for division 
among the heirs being intended to af- 
fect the disposition of the property 
only in case of a failure to exercise 
the power). 


[a] Power to dispose of property 
to designated class “or otherwise” 
gives the donee an unfettered power 
of appointment, and an appointment 
may be made to any person, in the 
donee’s own discretion. Meagher v. 
Meagher, 53 Can.S.C. 393, 34 Ont.L. 
33, 8 Ont.W.N. 357, 6 Ont.W.N. 361. 


[b] Appointment to corporation.— 
(1) Under a will directing the disposi- 
tion of property to ‘such person or 
persons” as a designated person may 
direct and appoint, the donee is not 
restricted to making appointments to 
natural persons, but may appoint to 
a corporation. Kemp v. Kemp, 72 N. 
Wes. 617, s6.Mise? 794) (2) “hxpress 
power to appoint to corporation see 
infra text and notes 50, 51. 


Appointment to, or for benefit of, 
donee himself see infra text and notes 
52-59. 


36. In re Gardner, 35 N.E. 439, 140 
ING. £235 


37. Matter of McDonald, 157 N.Y. 
S. 486, 92 Misc. 680, 15 Mills Surr. 376 
[aff 159 N.Y.S. 1126]. Compare Condit 
v. Reynolds, 49 A. 540, 66 N.J.Eq. 242, 
6 Prob.Rep.Ann. 721 (holding that, 
where a testatrix devised to her hus- 
band a life estate in her property, di- 
recting that on his death she gaveand 


manner as he directed by his will, 
trusting to his discretion to carry in- 
to execution such instructions as she 
in her life expressed to him in regard 
thereto, and by subsequent clauses 
she devised and bequeathed the re- 
mainder of her property, in the event 
of her husband dying without execut- 
ing the power, the intention of testa- 
trix was to confer on such husband, 
a an absolute, but a fiduciary, pow- 
er). 


38. Ill.—Sayer v. Humphrey, 75 N. 
BE. 170, 216 Ill. 426; Welsch v. Belle- 
ville Sav. Bank, 94 Ill. 191; 
Sayer, 184 Hl.App. 326. 


cee yinite v. Graves, 
A. 20 


Horn v. 
(Ch.) 104 


N.Y eee re Remsen’s Hstate, 211 
N.Y.S. 723, 126 Misc. 25; McLean v. 
Mclean, 158 N.Y.S. 59 [aff 160 N.Y.S. 
949, 174 App.Div. 152]. 


Pa.—In re Hays’ Estafe, 135 A. 626, 
288 Pa. 348; Rafferty’s Estate, 126 A. 
796, 281 Pa. 325; In re Johnson’s Es- 
tate, 120 A. 128, 276 Pa. 291; Mc- 
Neile’s Estate, 15 Pa.Dist. 300; John- 
Son v. Kite, 11 Pa.Dist. 63;,26 PazCo. 
oO . 


Va.—Daniel v. Brown, 159 S.E. 209, 
LOCH Va. 5 G3 507.5 SAN Ls. Ra ote 


See Loosing: v. Loosing, 122 N.W. 
707, 85 Neb. 66, 25 L.R.A.N.S. .920 
(holding that, where the testator de- 
vised to his wife a life estate in lands, 
with power to ‘dispose of” or ‘“dis- 
tribute” the remainder as she saw fit, 
and later in the will provided that she 
was to give two of their children, out 
of such remainder, so much thereof 
“as she saw fit,” and it was appar- 
ent from the will and the surrounding 
circumstances that the testator in- 
tended to devise all of his estate, and 
not to permit any part to vest in 
strangers to his blood, the wife took 
a power in trust for the children’s 
benefit, and was not at liberty to ex- 
ercise Such power for the benefit of 
any one else). 


[a] Statute for prevention of lapse 
as enlarging power.—(1) Where a 
ower is to appoint to or among a 
designated class of persons, the pow- 
er is not enlarged, to authorize an 
appointment to the issue of deceased 
members of such class, by a statute 


dies before the testator, leaving issue 
who survive the testator, such issue 
shall take the estate devised or be- 
queathed as the devisee or legatee 
would have done if they had survived 
the testator, unless a different dispo- 
Sition is made or required by the will. 
Daniel v. Brown, 159 S.E. 209, 156 Va. 
5635) ‘7os CAGE Re Lov Tan (at) luapsemos 
legacies or devises, and prevention of 
lapse, see infra §§ 2254-2296. 


39. Preston v. Preston, 107 S.W. 
723, 32 Ky.L. 1009; White v. Graves, 
(N.J.Ch.) 104 A. 205. 


40. Lexington Brick Co. v. Thorn- 
ton, 182 S.W. 422, 141 Ky. 207; Pres- 
ton v. Preston, 107 S.W. 723, 32 Ky.L. 
1009; Brown v. Columbia Finance 
& Trust Co., 97 S.W. 421, 123 Ky. 775, 
30 Ky.L. 110; Thayer v. Rivers, 60 N. 
BEY 796, 179 Mass. 280, 6 Prob. Rep. Ann. 
691; Mclean v. McLean, LDS, INON sss 
59 [aff 160 N.Y.S. 949, 174 App.Div. 
152]; In re Johnson’s ‘Pstate, 120 A. 
128, 276 Pa. 291. 


Authority to appoint life estate or 
other qualified interest in general see 
infra § 1951. 


41. 
326. 


[a] As confirmatien of appoint- 
ment to stranger.—Where the donee 
of a power to appoint property to or 
among the members of a class at- 
tempts to appoint or convey it to a 
nonmember of the class, so that the 
appointment is void, a subsequent ap- 
pointment to a member of the class, 
by an instrument providing that‘it is 
to inure to the benefit of the former 
appointee, is likewise void, as an at- 
tempt to do indirectly that which can- 
not lawfully be done directly. Horn 
v. Sayer, 184 Ill.App. 326. 


42. Solis’s Estate, 31 Pa.Co. 396. 


43. In re Pulitzer’s Estate, 251 N. 
Y.S. 549, 140 Misc. 572 [supplementing 
op 249 N.Y.S. 87, 139 Misc. 575, and 
aff 260 N.Y.S. 9751; Carney v. Kain, 
23 S.l. 650, 40 W.Va. 758. 


44. Heald v. Briggs, 
a8 Conn. 5; Leverett v. 
208 Mass. 241; 
vehL, 95 N.E. 646, 202 
R.A.N.S. 
S. 338, 


Horn v. Sayer, 184 Ill.App. 


74° A. 1123; 
Rivers, 94 N. 
Wallace v. 
NX LOCH 3s 
es Meldon v. Devlin, 45 
20 Misc. 56. 
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property ;*° and where the only person coming with- 
in the class is expressly excluded, by the donor’s 
will, from any benefit thereunder, the power does 
not exist.4° Similarly, where none of the objects of 
the power survives the donor, the power fails.** Un- 
der a power to appoint to designated persons ‘or 
their issue,” no appointment may be made to issue ex- 
cept those of such of the designated persons as are 
dead when the power is exercised.** Where a power 
is to appoint to a class of persons “or” to benevolent 
objects, in such proportions as the donee may think 
fit, he has power to apportion the property as be- 
tween such persons and benevolent objects, and 
among the members of each of such classes.*® 


Power to appoint to corporation.°° A power to 
appoint to a corporation, or body corporate, author- 
izes an appointment to a municipal corporation.®? 


Appeintment to, or for benefit of, donee. Under 
a general and unrestricted power of appointment, the 
donee may appoint to himself,®? or his creditors,®* 
or his executors,®* or for his own benefit,®>> or may 
direct that the property be made part of the assets 
of his estate, and subjected to the payment of his 
debts.°° Where, however, the power is one to ap- 
point to or among others, an appointment in consider- 
ation of a payment or benefit to the donce,®” or on the 
condition or subject to the requirement that the ap- 
pointee pay indebtedness of the donee of the pow- 
er,°’ or charged with the payment of the .donee’s 
debts,®® is a fraud on the power, and void. 


[§ 1949] (c) Exclusive and Nonexclusive Pow- 


45. In re Johnson’s Hstate, 120 A. 
128,276 Pa. 291. 


46. Maron’s 
&Co. 167. 


47. In re Skidmore’s Estate, 266 


1916D 493; 


Estate, 10 Pa.Dist. 


WILLS 


Clay v. Smallwood, 38 S. 
W. 7, 100 Ky. 212, 19 Ky.L. 50. 


Mo.—Von Behrn vy. Stoeppelmann, 
226 S.W. 875, 286 Mo. 73. 


N.J.—Wright v. Wright, 4 A. 855, 


ers.°° A power to appoint, divide, or distribute 
property “to” or “among” designated persons, or a 
specified class, is nonexclusive, and no one of such 
persons or of the members of such class may be omit- 
ted in making an appointment, but each must be giv- 
en some share of the property,®! and an attempted 
appointment to one or some, but not all, of them is 
invalid,®? the donee’s authority extending only to 
determining what portion each shall receive.®* 
Where, however, the power is to appoint or distrib- 
ute property among “any of” designated persons, or 
the members of a designated class,°* or “such of” 
them as the donee may wish or direct,®° or to a nam- 
ed or designated person “or” another likewise nam- 
ed or designated,°® it is‘an exclusive one, and may be 
exercised by appointing to such one or more of the 
designated persons, or the members of the designated 
class, as the donee may choese, to the exclusion of 
another or others, it not being necessary that shares 
or portions of the property be given to all, except 
where a contrary intention appears in the will.®* 


[§ 1950] (d) Shares cr Portions To Be Appoint- 
ed; Illusory Appointments.°® In general, the donee 
of a testamentary power to appoint, divide, or dis- 
tribute property is the final arbiter, subject to the 
provisions of the will creating and conferring the 
power,°® of the share or portion of each appointee," 
and where the power is to appoint to or among the 
members of a class, or designated persons, it is for 
him to decide the amount or proportion which each 
shall receive." So an equal division is not requir- 
ed,’? and the donee in exercising the power may dis- 


tator’s intention that the donee shall 
have power to dispose of such prop- 
erty “among” such class, the power is 
nonexclusive, and does not authorize 
an appointment to one or some mem- 
bers of such class, te the exclusion 


N.Y.S. 312, 148 Misc. 569. 


48. Van Syckel’s Estate, 9 Pa.Dist. 
&Co. 485. 


49. White v. Graves, (N.J.Ch.) 104 
A, 205. 


50. Appointment to corporation as 
authorized by power to appoint to 
such “persons” as donee may select 
see supra note 85 [b]. 


51. Guild v. City of Newark, 99 A. 
120, 87 N.J.Eq. 38. 


52. Bradford v. Andrew, 139 N.E. 
922, 308 Ill. 458; In re Curran’s Es- 
tate, 167 A. 597, 312 Pa. 416; Lyon v. 
Alexander, 156 A. 84, 304 Pa. 288, 76 


A.L.R. 1427; Beck’s Appeal, 9 A. 942, 
116 Pa. 547; Higginson v. Kerr, 30 
Ont. 62. 


53. Montague v. Silsbee, 105 N.E. 
611, 218 Mass. 


54. In re Franklin Trust Co., 169 
N-Y.S. 812, 103 Misc. 143. 

55. Bradford v. Andrew, 
922, 308 Ill. 458. 


56. In re Rafferty’s Estate, 126 A. 
796, 281 Pa: 325. 


57. Shank v. Dewitt, 6 N.E. 255, 
44 Ohio St. 287 [rev 8 Ohio Dec. (Re- 
print) 574, 9 Cine.L.Bul. 23). 


58. Bell v. Lee, 8 Ont.A. 185. 


59. Balls v. Dampman, 16 A, 16, 
69 Md. 390, 1 L.R.A. 545. 


60. In general see Powers §§ 50- 
52. 

61. Ky.—Barret’s Px’r v. 
179 {Sawa 3965) 166. Ky. Ait, 


139 N.E. 


Barret, 
RAS 


41 N.J.Eq. 382. 


N.Y.—In re Lawler’s Will, 213 N.Y. 
S. 7238, 215 App.Div. 506. 


Newfoundl.—In re Blundon, 9 New- 
foundl. 178. 


But see In re Hays’ Estate, 134 A. 
402, 286 Pa. 520 (contrary dictum). 


62. Barret’s Ex’r v. Barret, 179 S, 
W. 396, 166 Ky. 411, L.R.A.1916D 493; 
In re Blundon, 9 Newfoundl. 178. And 
see cases supra note 61. 


63. Von Behfrn vy. “Stoeppelmann, 
226 S.W. 875, 286 Mo. 73. 


Shares or portions to be appointed 
see infra § 1950. 


64 Shaver v. Ellis, 
949, 226 Ky. 806. 


65. Lippincott v. Ridgway, 10 N.J. 
Eq. 164; In re Lewis’ Estates, 112 A. 
454, 269 Pa. 379), 13) A.L.R, 1058! 


66. In re Turle’s Estate, 241 N.W. 
570, 185 Minn, 490. 


[a] Mlustration.—A power to ap- 
point to the testator’s “son or daugh- 
ter, in such proportions as” the donee 
may determine, authorizes an appoint- 
ment to one of the children, excluding 
the other, in view.of the word “or.” 
In re Turle’s Estate, 241 N.W. 570, 185 
Minn. 490. 


67. Lippincott v. Ridgway, 10 N. 
J.Eq. 164. 


{a] Thus, under a will giving prop- 
erty to “such of” the members of a 
designated class, and in such propor- 
tions, as the donee of the power may 
direct, but reciting that it is the tes- 


11 S.W.(2d) 


of others, the word “among” being in- 
consistent with an exclusive power, 
and rendering it nonexclusive, so that 
the word “‘such’”’ must be construed to 
qualify ‘proportions” only, and not to 
give a powet of selection. Lippincott 
v. Ridgway, 10 N.J.Eq. 164. 


68. Tllusory appointments in gen- 
eral see Powers § 134. 


69. In re Lawler’s Will, 213 N.Y.S. 
723, 215 App.Div. 506. 


[a “Preference to be given biood 
relatives.”—Under a nonexclusive 
power to appoint and distribute prop- 
erty among certain persons named in 
the donor’s will, “preference to be 
given to my nearest blood relatives,” 
those among the persons so named in 
the will who are the nearest blood rel- 
atives of the testator must receive as 
much, if not more, of the property 
than those who are not. In re Law- 
ler’s Will, 213°N.Y.S. ‘728, 215 App. 
Div. 506. 


70. McAllister’s Estate, 15 Pa.Dist. 
430. And see cases infra notes 71-75. 


Peet McAllister’s Estate, 15 Pa.Dist. 


72. Ill.—Biggins v. Lambert, 73 N. 
BH. 371, 213 Ill. 625, 104 Am.S.R. 238 
{aff 115 Ill.App. 576]. 


Ky.—McCormick v. Security Trust 
a 3 Lexington, 211 S.W. 196, 184 
y. 25. 


Md.—Allder v. Jones, 56 A. 487, 
Md. 101. wide 


Mo.—Fries v. Fries, 267 S.W. 
306 Mo. 101. the, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 1950-1951] 


criminate among the objects, as to the amount or 
shares given to each, as he sees fit.73 On the other 
hand, an appointment or division in equal shares is 
not subject to objection or interference on the ground 
that some of the objects of the power are much more 
in need than others, at least in the absence of such 
discrimination as clearly amounts to fraud.74 Ex- 
cept in a few jurisdictions,’> however, the general 
rule is subject to the qualification that where the pow- 
er is nonexclusive,’*® it must be so exercised as to give 
each member of the class, or each person designated 
by the donor as an object of the power, a substantial 
part of the property,’’ and that the appointment of a 
merely nominal portion or share, or an unreasonably 
small and unsubstantial one, to any of the objects of 
the power renders the appointment illusory, and in- 
validates the attempted exercise of the power the 
same as would an entire exclusion of the nominal 
appointee.7® In determining whether an appoint- 
ment is illusory, there is to be considered not merely 
the amount or value of the property appointed, but 
also whether it is reasonably, substantial in propor- 
tion to the total amount or value for distribution,’® 
and an appointment of property to an amount or val- 
ue which, considered absolutely, is tangible and sub- 
stantial is nevertheless illusory if it is of such small 
size as to be grossly disproportionate to the total 
amount or value of the property covered by the pow- 
er.2° Where an appointment is manifestly illusory, 
the acceptance by the appointee of the property or 
sum appointed to him does not estop him from ques- 


WILLS 
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tioning the validity of the appointment.*! It has 
been held that a power-to divide property among the 
members of a class is properly executed by an ap- 
pointment to one member of such class of a note 
theretofore executed by him, even though it is not 
valid or enforceable, where the donee of the. power 
considers it legal and binding.®? 


[§ 1951] (e) Appointment of Limited or Qualified 
Estates, or in Trust. Where a power, created and 
conferred by a will, to appoint property absolutely, 
or in fee, is given without positive restriction, or if 
the power is general, or is limited as to the objects 
only, the donee of the power may appoint a lesser or 
qualified estate in the property,®* as a life estate,** 
with remainder over,®® or with power to appoint the 
remainder,®® or a trust estate,S7 including a spend- 
thrift trust,8& except where a contrary intention ap- 
pears in the will,°® and subject, of course, to the re- 
quirements of the rule against perpetuities,®°® and 
subject also to the rule that, where the power is to 
appoint to designated persons, or members of a des- 
ignated class, no appointment is valid, by way of re- 
mainder or otherwise, to others than the persons so 
designated, or to nonmembers of such eclass,9! or 
which gives the appointee power to appoint the re- 
mainder outside of the designated objects of the pow- 
er, or the designated class.°? Where, however, the 
power is merely to divide and distribute the property 
among named or designated persons, the donee is 
without authority to appoint life estates,9* or inter- 
pose trusts,®* or otherwise fetter or cut down the in- 


gy ea eEnes, v. Allison, 2 Head 


Va.—Trout v. Pratt, 56 S.E. 165, 
106 Va. 431, 8 L.R.A.N.S. 398 and note. 


73. Young v. Young, 68 N.C. 309. 


74, White v. Graves, (N.J.Ch.) 104 
A. 205. 


75. Fries v. Fries, 267 S.W. 116, 
306 Mo. 101; Lloyd v. Fretz, 84 A. 
450, 235 Pa. 538. See McAllister’s Hs- 
tate, 15 Pa.Dist. 430 (apparently rec- 
ognizing the rule that a nominal or 
small appointment is not objection- 


able as illusory). 
76. Wonexclusive powers see supra 


§ 1949. 
77. McCormick v. Security Trust 
Co. of Lexington, 211 S.W. 196, 184 


Ky. 25; Barret’s Ex’r v. Barret, 179 
S.W. 396, 397, 166 Ky. 411, LRA. 
1916D 493; Von Behrn v. Stoeppel- 
mann, 226 S.W. 875, 286 Mo. 73; In re 
Blundon, 9 Newfoundl. 178. And see 
cases infra note 78. 


“Under the illusory appointment 
doctrine, a nonexclusive power cannot 
be legally exercised except by giving 
to each appointee a beneficial interest 
in the fund, fairly proportioned to the 
amount for distribution; and the ap- 
pointment of a nominal share to a 
beneficiary is illusory.” Barret’s Ex’r 
vy. Barret, supra. 


[a] What is substantial portion — 
Under a power to appoint property 
among the testator’s children, where 
the value of the property is such that, 
were an equal division among them 
to be made, each would receive about 
ten thousand dollars, an appointment, 
in unequal shares, under which no 
child received less than about six 
chousand dollars, or two thirds of an 
equal share, cannot be said to be il- 
lusory or unsubstantial. McCormick 
v. Security Trust Co. of Lexington, 
211 S.W. 196, 184 Ky. 25. 


78. Barret’s Ex’r v. Barret, 179 S. 


W. 396, 166 Ky. 411, L.R.A.1916D 493; 
Wright v. Wright, 4 A. 855, 41 N.J.Eq. 
Sige ee v. Craighead, 23 Ohio 


Exclusion of any object of nonex- 
clusive power ag invalidating appoint- 
ment see supra § 1949. 


79. WBarret’s Ex’r v. Barret, 179 S. 
pee 396, 166 Ky. 411, L.R.A.1916D 


80. Barret’s Ex’r v, Barret, supra. 


[a] $1,000 out of $150,000.—Ap- 
pointments of one thousand dollars to 
each of three members of a class are 
illusory and invalid, where to the 
fourth member there is appointed 
one hundred and forty seven thousand 
dollars, for, while one thousand dol- 
lars is in itself a substantial sum of 
money, it is grossly disproportionate 
to the whole estate. Barret’s Px’r v. 
Barret, 179 S.W. 396, 166 Ky. 411, L. 
R.A.1916D 493. 


81. Barret’s Ex’r v. Barret, supra. 


82. In re Bailey’s Estate, 135 A. 
109, 287 Pa. 478. 


83. In re Rafferty’s Estate, 126 A. 
796, 797, 281° Pa. 325 [quot ‘Cye]; 
Mays v. Beech, 86 S.W. 7138, 114 Tenn. 
544, 4. Ann.Cas. 1189, 10 Prob.Rep. 
Ann. 121. 


84. McLean v. Mclean, 158 N.Y.S. 
59 [aff 160 N.Y.S. 949, 174 App.Div. 
152]; Wharton’s Hstate, 15 Pa.Dist. 
Ppa ae And see cases infra notes 

E86. 


85. North Adams Nat. Bank v. 
Gommissioner of Corporations and 
Taxation, 167 N.B. 294, 268 Mass. 
42; In re Rafferty’s Hstate, 126 A. 
796, 281 Pa. 325. Compare Brown v. 
Columbia Finance & Trust Co., 97 S. 
Wi. 421, 123 Ky. 27.75, 30 Icy. 110 
(holding that a power of appointment 
does not authorize the creation of a 
life estate, with remainder over, 
where such an appointment would vi- 
olate the rule against perpetuities). 


86. In re Rafferty’s Estate, 126 A. 
796, 281 Pa. 325; In re Lewis’ Hstates, 
1122 A..454, 269 Pa. 379, 13 A.L.R. 1053; 
Bucknell’s HMstate, 29 Pa.Dist. 631; 
Mays v. Beech, 86 S.W. 713, 114 Tenn. 
544, 4 Ann.Cas. 1189, 10 Prob.Rep. 
Ann. 121. 


87. North Adams Nat. Bank v. 
Commissioner of Corporations and 
Taxation, 167 N.E. 294, 268 Mass. 42; 
Lehman v. Spicer, 176 N.Y.S. 445, 188 
Avp.Div. 931, 108 Misc. 721; Kemp v. 
Kemp, 72 N.Y.S. 617, 36 Mise. 79; -In 
re Rafferty’s Estate, 126 A. 796, 281 
Pa. 325; In re Bailey’s Estate, 119 
A. $07, 276 Pa. 147 [fo]l In re Bailey’s 
Estate, 119 A. 910, 276 Pa. 154]; In 
re Lewis’ Hstates, 112 A. 454, 269 Pa. 


379, 138 A.L.R. 1053; Bucknell’s Es- 
tate, 29 Pa.Dist. 631. 
®8. In re Rafferty’s Estate, 126 A. 


796, 281 Pa. 325; Wharton’s Estate, 
15 Pa.Dist.&Co. 175. 


Spendthrift trusts: 

In general see Trusts § 27. 

Creation by will see supra §§ 1825, 
1826. 


8. Ogden v. McLane, 67 A. 695, 73 
N.J.Eq. 159. / 


[a] ®hus, under a power to ap- 
point the corpus of property to A, 
or to appoint a life estate in the in- 
come to A, the donee is without au- 
thority to appoint the corpus for the 
life of A. Ogden v. McLane,'67 A. 
695, 73 N.J.Wq: 159% 


90. See Perpetuities §§ 65, 66. 
bei See supra § 1948 text and notes 
2 
00, od, 


ane See supra § 1948 text and note 


$3. Smith’s Hstate, 4 Wkly.N.C, 
(Pa.)) +266. 

94 MRafferty’s Estate, 126 A. 796, 
281 Pa. 325; Dobbins’s Estate, 13 


Pa.Dist.&Co. 331; 


Forrest’s Estate, 8 
Pa.Dist.&Co. 461; 


Smith’s Pstate, 4 
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terests of the distributees.°5 


Express power to appoint in trust. 
tamentary power to appoint “upon such trusts” as 
the donee may see fit, spendthrift trusts may be ere- 
Where the power is to appoint to a des- 
ignated person or to a trustee for him, the donee 
is not limited to an appointment directly to such per- 
sons or to a trustee under a naked trust for him, but 
may prescribe the terms of the trust.°” 


[§ 1952] (4) Power To Make Advancements.°® 
Under a will authorizing the making of such ad- 
vancements to the testator’s children as his widow 
may think proper, or deem advisable, or the lke, the 
widow’s power is unrestricted save by her own dis- 
cretion,®? and an advancement made by her, regard- 
less of her motive or good faith in making it, cannot 
be set aside on the ground that there is no necessity 


ated. 


Wkly.N.C. (Pa.) 265. Compare Mc- 
Neile’s Estate, 15 Pa.Dist. 300 (ap- 
parently recognizing the rule stated 
in the text, but holding that an ap- 
pointment in trust merely to convert 
the property into money and divide 
the proceeds is not objectionable). 


95. White v. Graves, (N.J.Ch.) 104 
A. 205; Johnson y. Kite, 11 Pa.Dist. 
635,26 (PaCo,) 391, 


{a] “hus, under a power to divide 
and apportion property among the 
members of a designated class, an at- 
tempt by the donee to charge upon 
the property moneys previously lent 
by two of the members of the ciass 
to the estate is unauthorized and void. 
White v. Graves, (N.J.Ch.) 104 A. 205. 


96. In re Hays’ Hstate, 135 A. 626, 
288 Pa. 348. 


97. McNair v. Montague, 103 N.E. 
450, 260 Ill. 465. 


98. As conferred by power of use 
or disposition see supra § 1944. 


99. Metcalf v. Gladding, 87 A. 195, 
35 R.I. 395; Conrad yv. Conrad’s Ex’r, 
ST TS He 336, 123 Va. Wil. 


1. Metcalf v. Gladding, 87 A. 195, 
oo EL, 39/5. 

2. Perin y. Perin, 
Md. 281. 


3. Power as extending to fee or 
life estate only see supra § 1930. 


4 See cases infra this note; 


notes 5-7. 


[a] Rule applied.—(1) Where a 
will bequeaths certain property to 
the testator’s widow absolutely, and 
other property to her for life, and di- 
rects the sale of ail property “belong- 
ing” to the testator’s estate at the 
death of the widow, the word “belong- 
ing’ has reference to the time of the 
widow’s death, and embraces only 
such property as then belongs to the 
estate, and so does not include proper- 
ty bequeathed to the widow absolute- 
ly. Boling v. McClelland, 66 Ind. 373. 
(2) Under a will giving property in 
trust for the testator’s seven children, 
to pay the income to them in equal 
shares, and empowering each of such 
children to dispose by deed or will “of 
one seventh of the income which is 
hereby given and bequeathed to such 
child or children,” each child has pow- 
er to dispose of his one-seventh share 
of the entire income, and not merely 
one seventh of his one seventh of such 
income. Bullitt’s Estate, 24 Pa.Dist. 
224, (3) Where a will gives property 
in trust for one for life, with remain- 
der over, but makes every provision 
of the will subject to approval, alter- 
ation, or change in whole or part by 
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for it, sinee the exercise of the power is not for her 


Under a tes- 


the testator’s widow, ‘except as to 
the legacies to” the life tenant, the 
power of altering the will extends to 
the remainder interests devised after 
the life estate. Greenway v. Irvine, 
31, S.W. (2d), 606,' 235 Ky. 363.,. (4) 
Under a will giving the use and rents 
of all of the testator’s real and per- 
sonal property to two persons for 
their lives, but directing “that my 
bank stock be not sold or any part of 
it unless it becomes necessary to do 
[so], to support and keep comforta- 
ble” the life tenants, and providing 
that they shall be provided with com- 
fortable support, a good home, and 
plenty to eat and wear during their 
lives, the implied power of sale ex- 
tends not merely to the testator’s 
bank stock, but to all of his property. 
Fidelity & Columbia Trust Co. v. 
Harkleroad, 5 S.W.(2d) 477, 224 Ky. 5. 


5. See cases infra this. note. 


[a] Power held to cover both real- 
ty and persenalty.—(1) Under a will 
giving the testator’s residuary estate, 
real and personal, to his widow for 
life, and empowering her to “spend” 
all or any part of the “principal,” the 
power of disposition is not confined to 
personalty, or money, but extends to 
the realty as well. Levenson v. Wolf- 
son, 182 N.E. 116, 42 Ohio App. 332. (2) 
Where a will gives both real and per- 
sonal property to one for life, and 
implies a power of disposition in the 
life ténant, the power must be deemed 
to extend to both realty and personal- 
ty, in the absence of any apparent in- 
tention to restrict it to one or the oth- 
er. Lucas v. McNeill, 231 F. 672, 145 
C.C.A. 558. (3) Under a will giving 
the testator’s widow his real property 
for life, and his personal property for 
life, but directing that she dispose 
“of a sufficiency thereof” to pay his 
debts, the power of sale extended to 
the realty as well as to the personal- 
ty. Smith v. McIntyre, 95 F. 585, 37 
C.C.A. 177. (4) Where. a will dispos- 
ing of personal and real property, and 
giving a power to change or modify 
the “bequests” therein made, uses the 
terms “bequest” and ‘devise’ inter- 
changeably, the power to change or 
modify: the dispositions made by the 
will is not to be restricted to person- 
alty. In re Stumpenhousen’s Hstate, 
79 N.W. 376, 108 Iowa 555. (5) Under 
a will giving all of the testator’s prop- 
erty, real and personal, to his widow 
for life, describing’ the realty, and 
after her death gives “the same” to 
their children, to be divided as the 
widow may direct, both realty and 
personalty are subject to the power, 
and not the realty alone. Von Behrn 
v. Stoeppelmann, 226 S.W. 875, 286 
Mo. 73. (6) Where land is given to 


own benefit and does not deprive any person of prop- 
erty to which he would otherwise be entitled.* 
Where property is devised in trust for the testa- 
tor’s widow for her life and then for his children for 
their lives, and the widow is given power to make ad- 
vancements, she may advance property directly to 
the children, and is not required to transfer it to 
trustees for them.? : 


[§ 1953] c. Property Subject to Power? What 
property is subject to disposition under a testamen- 
tary power depends primarily upon the language of 
the will creating and conferring the power.* 
resort is to be had to the provisions of the will in 
determining whether a power relates to personalty, 
or realty, or both;® whether it is broad enough to 
include particular property;* and whether a power 


Thus 


.the testator’s widow for life, and per- 


sonalty to her for life “as aforesaid,” 
with a power of disposition ‘there- 
of,” the power relates both to the 
realty and the personalty, in the ab- 
sence of anything to show a contrary 
intention. Smith v. McIntyre, supra. 
(7) Where the first clause of a will 
gives the testator’s real estate to his 
widow, and the third clause provides 
that at her death both his real and 
personal estate shall be divided 
among designated persons, the sec- 
ond clause, bequeathing to the widow 
“all of my personal estate as well as 
that of my real estate absolutely pow- 
er to use and sell the same as She may 
deem best and proper,” does not ex- 
hibit an intention to confine the power 
of sale to the personalty, but such 
power is to be deemed to extend to 
the realty also, particularly where the 
bulk of the testator’s estate is realty. 
oe v. Shocklee, (Mo.) 276 S.W. 


[bJ Power held to include person- 
alty only.—Under a will giving to the 
testator’s widow, all of his property, 
to be held and used by her during her 
natural life, the realty to be under 
her control as long as she shall live, 
and the personalty to be held and in- 
vested, and so much of it used by her 
as she shall deem necessary, with a 
further provision that before her 
death she shall provide for the dis-- 
tribution of “whatever of my estate 
shall remain in her hands” among the 
testator’s and her children at her 
death, the power of appointment ex- 
tends only to the personalty, or so 
much thereof as is not used by the 
widow, since the fee of the realty is 
not at any time “in her hands,” she 
having only a life estate therein. 
aot v. Dixon, 27 N.E. 728, 129 Ind. 


6. See cases infra this note, 


[a] Particular provisions con- 
strued.—(1) A power to sell any real 
estate which may be “vacant and not 
occupied with buildings” does not au- 
thorize the sale of realty on which 
are a house and barn. Upham v. 
Plankinton, 165 N.W. 18, 166 Wis. 271. 
(2) Where a testatrix in her lifetime 
owned vacant lots and also improved 
property, a power given by her will 
to sell “the building lots” relates only 
to the vacant lots, and does not au- 
thorize the sale of a lot on which a 
building was erected in the testatrix’ 
lifetime after the making of the will. 
Dana v. Stafford, 56 A. 88, 76 Vt. 16. 
(3) Where a will gives the testator’s 
widow his real estate and money in 
bank, she “‘to have the life use of the 
same, with the right to dispose of any 
real estate only with the knowledge 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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. 


given in one part of a will ineludes or extends to 
property disposed of in another part thereof.?7 As a 
general rule, a power includes only property specifi- 
eally mentioned or indicated in connection there- 
with,® and so, unless a contrary intention appears, it 
does not extend to property coming to the donee by 
inheritance from, or in substitution for, another leg- 
atee or devisee,® and it does not include other prop- 
erty owned by the testator but not referred to or 
disposed of in his will.!° 


[§ 1954] 3. Exerciset'—a. Duty To Exercise; 
Discretionary and Imperative Powers. The mere 
fact that a power created and conferred by will is 
couched in mandatory terms does not make it im- 
perative, rather than merely discretionary, or give 
rise to a duty to exercise it.1? On the other hand, 
in order that a power be imperative, it is not nec- 
essary that the words conferring it be a command, 
but it is sufficient if the language of the testator 
is such as reasonably to indicate an intention that 
it shall be imperative.t? So a power, given in the 
form of a direction or command, is nevertheless mere- 
ly diseretionary where it is for the donee’s own 
benefit,‘+ but it is imperative where it is for the ben- 
efit of another,’® except where its exercise or non- 
exercise is left entirely to the discretion of the do- 
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nee.1®° Where a widow, electing to take under her 
husband’s will rather than under the statute of de- 
scent and distribution, agrees to carry out and ful- 
fill the provisions of the will, a power conferred up- 
on her therein is imperative, and not discretion- 
The exercise of an imperative power may 
be compelled in equity;'® and if the donee of such 
a power dies without having exercised it, the power 
will be exercised by the court.!® 


[§ 1955] b. By Whom Power May Be Exercised?° 
—(1) In General. A power given by will may be 
exercised by none other than the person or persons 
upon whom it is conferred,?! and it is not transfer- 
able, or exercisable by a grantee or assignee of the 
original donee,?? nor can the power or its exercise 
be by him delegated to another.?? This rule, how- 
ever, does not apply to prevent an appointment to 
one for life or otherwise with power of appoint- 
ment.?* Cases construing particular wills, as to 
the person by whom the testator intended that the 
powers therein created should be exercised, may be 
found in the footnotes.?° 


Power given to two or more donees; survival.2¢ 
Where the power is conferred upon two or more per- 
sons, all must join in its exercise,?7 and one donee 


and consent of” the testator’s broth- 
er, and that if she shall outlive the 
brother she “shall have the right to 
dispose of . [certain] property 
as she may think best for her own 
use or for the benefit of’ a son “as 
long as my wife lives,’ the widow 
is without power to dispose of money 
in bank, or use the principal thereof. 
Benton v. Dudley, 155 A. 85, 113 Conn. 
267. (4) A power ‘to sell ‘any or all 
of my real estate’? authorizes the 
sale of the testator’s mansion house, 
although by another part of his will 
he directs trustees to eStablish a 
home for old persons ‘‘and for that 
purpose to set apart and hold forev- 
er’ the mansion house. In re Rog- 
ers’ Estate, 39 A. 1109, 185 Pa. 428. 
(5) Under a power to sell the testa- 
tor’s real estate, the homestead may 
be sold, notwithstanding a provision 
elsewhere in the will that it may be 
kept and used as a home by his 
daughters for a period of five years. 
Duvall v. Duvall, 280 S.W. 956, 213 
Ky: 213. 


7. American Bible Society v. No- 
ble, 32 S.C.Eq. 156. 


{a] Thus, where a testator was 
the owner of two large estates, each 
embracing both real and_ personal 
property, and made disposition of the 
greater part of one of them in the 
first part of his will, and in a sSubse- 
quent part, relating to the disposal 
of the other estate, directed the sale 
of “the whole estate,’ the direction 
to sell will be construed to relate only 
to the estate mentioned in that part 
and not to any portions of the other 
estate, although the will fails to dis- 
pose of them. American Bible So- 
es v. Noble, 32 S.C.Eq. 156. 

D.C.—Marfield v. McMurdy, 25 
App.D.G 342. 

Ill.—Walker v. Pritchard, 12 N.E. 
$36, 121 Tll. 221 (faff.22 Tll:App. 236]. 

Mass.—Stone v. Forbes, 75 N.E. 141, 
189 Mass. 163, 11 Prob.Rep.Ann. 178. 
F N.J.—Kilburn v. Dodd, (Ch.) 30 A. 

68. 
-R.I.—Heinemann v. De Wolf, 55 A. 
707, 25 R.I. 243. 


9. Sutton v. Safe Deposit & Trust 
Co. of Baltimore, 142 A. 627, 155 Md. 


483. 


10. Andrews v. Applegate, 79 N.E. 
LT6, 2223 Til eboo, 12) 1a RYAN S661), 
7 Ann.Cas. 126; 12 Prob.Rep.Ann, 718 


11. Duty of trustee to exercise 
power in trust see Trusts § 519 text 
and notes 51-54. 


12. Dana v. Stafford, 56 A. 88, 76 
Vite 62 


13. Dunn v. Morse, 83 A. 795, 109 
Me. 254; Smith v. Floyd, 35 N.E. 606, 
TAORINGY soit 


14. Dana v. Stafford, 56 A. 88, 76 
Vt. 16. 


15. Clark v. Campbell, 133 A. 166, 
82 ,.N.H. 281.45, AR. 1433; Tilden 
v. Green, 28 N.E. 880, 130 N.Y. 54, 14 
L.R.A. 33, 27 Am.S.R. 487; Kemp v. 
TEM Dye Coe N LAS aL OLiiGEObeILILSC- mo. 
Dana v. Stafford, 56 A. 88, 76 Vt. 16. 


16. Tilden v. Green, 28 N.E. 880, 
130 N.Y. 54, 14 L.R.A. 3, 27° Am.S.R. 


487; Kemp v. Kemp, TigesN AS ee Oler ty 
36 Misc. 617; Huggins v. Lewis, 64 
N.Y.S: 355, 31 Misc. 292. 


17. O'Neil’ v. Ross, 277 PB. 123,98 
Cal.App. 306. 


Election by widow in general see 
infra §§ 2338-2360. 


18. Smith v. Floyd, 35 N.E. 606, 140 
N.Y. 3387; Tilden v. Green, 28 N.E. 880, 
130 N.Y. 54, 14 L.R.A. 33, 27 Am.S.R. 
487; Kemp v. Kemp, 72 N.Y:S. 617, 
36 Misc. 617. 

19.’ Dunn’ v. Morse, 83 A. 795, 109 
Me. 254; Smith v. Floyd, 35 N.E. 606, 
140°N:Y¥. 3387. 


20. To whom power may be given 
see supra § 1926. 


21... Box.v. Word, 65 Tex. 159. 
see cases infra notes 22, 23. 


[a] Exercise by intended bhenefi- 
ciary of power given to another.—(1) 
Under a will devising land to the 
testator’s widow for her life, and pro- 
viding that, if she shall desire that 
any of it be sold, the executors shall 
have full power to sell it in such 
quantities as may be thought desira- 
ble, the fact that the executors die 
before the widow does not authorize 
her to exercise the power of sale. 


And 


Box v. Word, 65 Tex. 159. (2) Pow- 
ers of sale given to executors in gen- 
eral see Executors and Administra- 
tors §§ 636-688. 


22. Lucas v. Scott, 239 F. 450, 152 
CICRAC ES 238: 


Fao Smith v. Chishome, 15 Ont.A. 
24. Duffy’s Estate, 29 Pa.Dist. 379. 


Appointment to one for life or oth- 
erwise with power of appointment see 
supra § 1951. 


25. See cases infra this note. 


[a] Illustrations —(1) Under a 
will giving property to the testator’s 
widow, in trust to pay over the net 
income to his daughter, “or to apvly 
the same for her use and benefit aur- 
ing her natural life, and upon her 
death to convey the same to such per- 
son or persons as she may by will 
appoint, and in default of appoint- 
ment to her heirs at law,” the power 
is conferred upon the daughter, and 
not the widow; and this construction 
must be adopted although it appears 
that, at the time the will was made, 
and thereafter until the testator’s 
death, the daughter was, to his knowl- 
edge, insane, and incapable of exer- 
cising the power of appointment. 
Miller v. Brinton, 128 N.B. 370, 294 Ii. 
177. (2) Under a will directing the 
testator’s executors to pay his debts 
and funeral expenses, and giving cer- 
tain property to his widow for life, 
with power to dispose of it as she 
may deem best, and authorizing the 
executors to sell or dispose of any 
property to carry out the intents and 
purposes of the will, the executors 
need not join in a conveyance by the 
widow, her power being distinct rrom 
theirs, which is to sell for the pur- 
pose of paying debts and funeral ex- 
penses, if necessary. Mabry v. 
Brown, 78 S.E. 78, 162 N.C. 217. 


26. Exercise of power of sale giv- 
en to two or more executors see Hx- 
ecutors and Administrators § 2831. 


Power contingent upon assent of 
another or others see infra § 1960. 


27. Braley v. Spragins, 128 So. 149, 
221 Ala. 150; Glover vy. Stillson, 15 
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cannot, in the lifetime of the other or others, dis- 
pose of or appoint the property without their con- 
sent and joinder.2> A mere naked. power, not 
coupled with an interest, cannot be exercised by the 
survivors or survivor of the donees, after the death 
of one or some of them,?® except where otherwise 
provided by statute;*° but a power coupled with 
an interest is exercisable by the survivors or sur- 
vivor.3+ 


' Where no person is designated to exercise power. 
The express or implied creation of a power of sale 
or disposition is not precluded, or the power de- 
feated, by failure to designate the person by whom 
it shall be exercised,?? and it is a general rule that 
where a testamentary power is given to sell prop- 
erty, without expressly naming a donee of the pow- 
er, or the person by whom it is to be exercised, and 
the proceeds of the sale are to go to pay debts or 


A. 752, 56 Conn. 316; Shelton v. Ho- 
mer, 5 Metc. (Mass.) 462; -Wilder v. 
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293, 87 Am.D. 205. 


legacies, or are to be distributed, then, unless a.¢on- 
trary intent appears, the power vests by implica- 
tion in the executor or executors, if any, named in 
the will.2? According to some authorities, if no ex- 
ecutor is named in the will, the power may be exer- 
cised by an administrator with will annexed;** but 
there is also authority to the contrary.** 


[§ 1956] (2) Personal or Official Capacity of 
Donee. <A will devising or bequeathing property to 
one for life, and giving the devisee a discretionary 
power to sell, consume, or dispose of the corpus of 
the property, and appointing him or her executor or 
executrix, is ordinarily construed as conferring the 
power upon such person in his or her personal ¢a- 
pacity, and not in his or her official capacity, as ex- 
ecutor or executrix, regardless of the order in which 
the several provisions appear in the will.2° So the 
power may be exercised even if the person to whom 


(holding that, where a testator by his 
will appointed executors, and direct- 


- survivor. 


Ranney, 95 N.Y. 7. 


28. Braley v. Spragins, 128 So. 149, 
221 Ala. 150. 


29. U.S.—Peter v. Beverly, 10 Pet. 
532, 9 L.Ed. 522. 


Conn.—Glover vy. Stillson, 15 A. 752, 
56 Conn. 316. 


Sone oie eto v. Homer, 5 Metce. 


N. Y.—Wilder v. Ranney, 95 N.Y. 7. 
Ont.—Re Simonton, 48 Ont.L. 41. 


30. Braley v. Spragins, 128 So. 149, 
221 Ala. 150; Major v. Major, 163 N. 
Y:S: 925, 177 App.Div. 102. 


fa] Power presumed to have been 
created in contemplation of statute.— 
A testator, in making a will creating 
and conferring a power upon two or 
more persons, must be presumed to 
have done so in contemplation of a 
Statute permitting a power in sev- 
eral grantees to be exercised by their 
Major v. Major, 163 N. 
¥.S. 925,'177 App.Div. 102. 


31. Parrott v. Edmondson, 64 Ga. 
332; Gutman v. Buckler, 13 A. 635, 69 
Md. 7; Osgood v. Franklin, 2 Johns. 
When e. 1.05 Am. D, bo 13) part 14 
Johns. 527]; Onderdonk v. Ackerman, 
62 How.Pr. (N.Y.) 318, 4 Month.L.Bul. 
11 [aff 26 Hun 580]. 


82. Ind—Walling v. Scott, 96 N. 
E. 481, 97 N.E. 388, 50 Ind.App. 23. 


Md.—Ogle v. Reynolds, 23 A. 137, 
75 Md. 145. 


Mich.—Mandlebaum v. McDonell, 29 
Mich. 78, 18 Am.R. 61. 


N.Y.—Meehan vy. Brennan, 45 N.Y. 
Si 5%n16) App. Div. 396. 


Pa.—Silverthorn v. McKinster, 12 
Paz, 6%. 

[a] Divecting disposition of “pro- 
ceeds of saiec.”-—A power of sale is to 
be implied from a provision of a will 
that named persons shall take speci- 
fied shares of “the net proceeds of 
the sale” of the testator’s realty, al- 
though no person is designated to 
make the sale. Meehan v. Brennan, 
A5 N.Y.S. 57, 16. App.Div. 395. 


es. ‘U.S.—Peter v. Beverly, 10 Pet. 
532, 9 L.Ed. 522. 


Ala.—Blount v. Moore, 54 Ala. 360; 
McCollum v. McCollum, 33 Ala: 711. 


Fla.—Lott v. Meacham, 4 Fla. 144. 


TIll.— Bates v. Woodruff, 18 N.H, 845, 
123 Ill. 205; Rankin v. Rankin, 36 Ill. 


Ind.—Davis v. Hoover, 14 N.E. 468, 
112 Ind. 423; Walling v. Scott, 96 N. 
E. 481, 97 N.E. 388, 50 Ind.App. 23. 


Ky.—Marrett v. Babb, 15 S.W. 4, 
91-Ky: 88, 12 Ky.L. 652; Isaaes v: 
Swan, 1 Duv. 277; Waller v. Logan, 
5 B.Mon. 515; Anderson v. Turner, 3 
A.K.Marsh, 131; McCulloch y. Sand- 
er, 5 Ky.L. 517. 


Me.—Whittemore v. Russell, 14 A. 
197, 80 Me. 297, 6 Am.S.R. 200. 


Md.—Talbott v. Compher, 110 A. 
100, 102, 136 Md. 95 [quot Cyc]; Ogle 
v. Reynolds, 23 A. 137, 75 Md. 145. 
See Magruder v. Peter, 11 Gill&J. 217 
[expl Magruder v. Peter, 4 Gill&J 
323] (supporting the rule stated in the 
text, and holding further that it is 
not affected or superseded by Acts 
(1785) ¢c-72 § 4, providing that “If 
any person hath died or shall die, 
leaving real or personal estate to be 
sold for the payment of debts, or oth- 
er purposes, and shall not by will or 
other instrument of writing appoint 
a person or persons, to sell or convey 
the said property, &c., upon every 
such ease, the chancellor shall have 
full power and authority upon ap- 
plication or petition, to appoint such 
trustee or trustees, for the purpose 
of selling and conveying such prop- 
erty, and applying the money aris- 
ing from the sale, to the purpose in- 
tended, as the chancellor shall in his 
discretion think proper’’). 


Mass.—Hale y. Hale, 187 Mass. 168; 
Putnam v. Story, 132 Mass. 205. 


Mich.—Mandlebaum vy. McDonell, 
29 Mich. 78, 18 Am.R. 61. 


Miss.—Clark v. Hornthal, 47 Miss. 
34. 


Neb.—Schroeder v. Wilcox, 57 N.W. 
1081, 39 Neb. 136. 


N.J.—Potter v. Adriance, 14 A. 16, 
44 N.J.Eqg.. 14; Loudersbough v. Weart, 
25 N.J.Eq. 399; Lippincott v. Lippin- 
cott, 19 N.J.@q. 121; Jones v. Jones, 
13 N.J.Eq. 236; Chambers v. Tulane, 
9 N.J.Eq. 146; Geroe v. Winter, 5 N. 
J.Eq. 655 [rev 5 N.J.Eq. 319]. 


N.Y.—Meehan y. Brennan, 45 N.Y.S. 
57, 16 App.Div. 395; Officer v. Board 
of Home Missions, 47 Hun 352; Mapes 
v. Tyler, 48 Barb. 421; Dorland v. 
Dorland, 2 Barb. 63; ‘'Meakings v. 
Cromwell, 4 N.Y.Super. 512 [aff 5 N. 
Y. 136]; Lesser y. Lesser, 32 N.Y.S. 
167, 11 Misc, 223; Loring v. Binney, 
3  How.Pr.N.S. 148. See Bogert v. 
Hertell, 4 Hill 492 (dictum). Com- 
pare Crocheron v. Jaques, 3 Edw. 207 


ed them to carry out his desires and 
requests “herein before expressed,” 
and by a subsequent clause directed 
the sale of property, without speci- 
fying who should make the sale, the 
exercise of the power devolved upon 
a court of chancery, which had juris- 
ae to make a decree directing the 
sale). 


N.C.—Saunders v. Saunders, 12 S. 
He 909, 108 INeCa 32a, Council Ve taces 
erett, 95 N.C. 131; Vaughan v. Farm- 
er, 90 N.C. 607; Baines v. Drake, 50 
N.C, 153; Smith v. McCrary, 38 N.C, 
204; Hester v. Hester, 37 N.C. 330; 
Foster v. Craige, 22 N.C. 209. 


Pa.—Bell’s Appeal, 71 Pa. 465; Gray 
v. Henderson, 71 Pa. 368; McFar- 
land’s Appeal, 37 Pa. 300; Houck v. 
Houck, 5 Pa. 273; Jenkins v. Stouf- 
fer, 3 Yeates 163; White v. Taylor, 1 
Yeates 422; Lloyd yv. Taylor, 2 Dall. 
223, 1 L.Ed. 357. 


R.I.—Wood v. Hammond, 17 A. 324, 
18 A. 198, 16 RI. 98. 


Tenn.—Lockart v. 
Sneed 318. 


Eng.—Forbes v. Peacock, 11 M.&W. 
630, 152 Reprint 957; Forbes v. Pea- 
cock, | 11 Sim. 152, 34 Eng.Ch. 152, 59 
Reprint 832. Compare  Blatch vy. 
Wilder, 1 Atk. 420, 26 Reprint 267 
(where it was directed that the ex-. 
ecutor and the heir join in the sale). 


Ont.—Glover v. Wilson, 17 Grant 
Chita: 


See also Executors and Administra- 
tors § 647. 


34. Davis v. Hoover, 14 N.E. 468, 
112 Ind. 423; Walling v. Scott, 96 N. 
HH. 481, 97 N.B. 388, 50 Ind.App. 23; 


Northington, 1 


Hester v. Hester, 37 N.C. 330; Dray- 
ton vy. Grimke, 8 S.C.Hq. 392. 
835. Hall v. Irwin, 7 Ill. 176; Van. 


Giessen v. Bridgford, 83 N.Y. 348. 


36. Ga.—Erbelding v. Moore, 104 S. 
BE. 225, 150 Ga. 445.. 


Md.—McLaughlin v. Fleming, 91 A. 
774, 124 Md. 28. 


Mass.—Larned y. Bridge, 17 Pick. 
39. 


Mich.—Chamberlain y. Husel, 144 


N.W. 549, 178 Mich. 1. 
Mo.—Crews v. Crews, 240 S.W. 149, 


Ohio.—Bashore v. Mackenzie, 8 
Ohio Cir.Ct. 679, 4 Ohio Cir.Dec. 387. 


But see Clark v. Clark, 50 N.E. 101, 
brie q AI E 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1956-1959] 


it is given does not qualify as executor, or execu- 
trix,®* or after his or her discharge as such,?® or the 
termination of the authority, as, in the case of an 
executrix, by her marriage;*® and it is not exer- 
cisable by an administrator with will annexed.*° 


[§ 1957] c. Time of Exercise. A testamentary 
power is not exercisable before the time intended 
by the donor;*? and it may be exercised only at such 
time*? or within such period#® as may be prescribed 
by the will creating and conferring it. In the ab- 
sence, however, of any restriction, express or im- 
plied, in the donor’s will, as to the time of exer- 
cise, a power is exercisable at any time during its 
existence and continuance,** 


Exercise by will executed, or becoming effective, 
before donor’s death. A testamentary power, which 
is exercisable by will, may validly be exercised by a 
will of the donee made in the lifetime of the donor 
of the power, where the donee survives the donor,*® 
or even, it has been held, where the donee dies be- 
fore the donor, and the former’s will, exercising the 
power, becomes effective before the will by which 
the power is created and conferred;*® but there 
is also authority for the view that in the latter case 
the attempted exercise is ineffectual,*7 on the theory 
that a donee dying before the donor never becomes 
possessed of the power.*® 


[§ 1958] d. Necessity of Application to, or Ap- 


will in which the testator devised and | 88; 
bequeathed to his widow all his prop-| P.N.S. 606. 
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McAvoy v. McCarthy, 10 Ohio N. 52. 
See Hubbard v. Hubbard, 
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proval of, Court.4® Where a testamentary power is 
discretionary, and confided to the donee’s judgment 
and diseretion, the courts have no jurisdiction, un- 
less in eases of fraud, to supervise, control, or in- 
terfere with the exercise thereof,®°° and the donee 
may ordinarily exercise it without applying to, or 
obtaining the consent or approval of, any court.>* 
Jxx Kentucky, however, while the general rule is ap- 
pled where the power is express,°? it is held that 
an implied power of sale or disposition may be ex- 
ercised only with the consent and approval of the 
chancery court, obtained in a proceeding brought 
for that purpose, and upon a proper showing of the 
necessity and propriety of exercising the power,” 
although an encroachment upon, or disposition of, 
the property, made without first obtaining such av- 
thority, may be approved afterward if it is such as 
the court would have authorized in the first in- 
stance.°* 


[§ 1959] e. Mode and Manner of Exercise. A 
testamentary power may be exercised only in such 
mode and manner as may be designated or prescribed 
by the will creating and conferring the power, and 
an attempt to exercise it in any other mode or man- 
ner is ineffectual.°> 


By deed or will. A testamentary power is exer- 
cisable either by deed or by will, at the discretion 
of the donee, where it is expressly made so by the 


Maynard v. Raines, 42 S.W. 
(2d) 873, 240 Ky. 614; Louisville 


erty, and appointed his widow to be 
executrix, ‘and hereby authorize and 
empower her to sell and convey,” etc., 
the power was given to her as execu- 
trix, and was not an absolute power 
patient given her as life ten- 
ant). 


[a] Rule applied.—Where a testa- 
tor devised his estate to his wife for 
life, or as long as she remained his 
widow, for the support of herself and 
his children, with remainder to his 
children, a subsequent provision ap- 
pointing his wife executrix, and au- 
thorizing her to manage, control, and 
dispose of his property for the pur- 
poses aforesaid, gave to her as wid- 
ow, not as executrix, the power of dis- 
position. Bashore v. Mackenzie, 8 
Ohio Cir.Ct. 679, 4 Ohio Cir.Dec. 387. 


37. Crews v. Crews, (Mo.) 240 S. 
Ww. 149.' 


38. Erbelding v. Moore, 104 S.E. 
225, 150 Ga. 445; In re UWllrich’s Es- 
tate, 179 N.W. 176, 189 Iowa 868; 
Crews v. Crews, (Mo.) 240 S.W. 149. 


Duration and termination of power 
in general see infra § 1964. 


39. Erbelding v. 
225, 150 Ga. 445. 


Marriage of executrix as terminat- 
ing authority see Executors and Ad- 
ministrators § 263. 


Moore, 104 S.E. 


40. Larned y. Bridge, 17 Pick. 
(Mass.) 339. 

41. Vinton v. Pratt, 117 N.E. 919, 
228 Mass. 468, L.R.A.1918D 343; 


O'Donoghue v. Boies, 37 N.Y.S. 961, 
92° Hun. 3 fatt.53 NB. 537, 159 N.Y: 
87]; Duke v. Palmer, 31 S.C.Eq. 380. 
2 


. Contingent power as not exercisable 
until contingency arises see infra § 
1960. 


42. Christy v. Ogle’s Ex’rs, 33 Ill. 
295; Pulliam v. Christy, 19 Ill. 331. 


43. Waterhouse v. Rice, 10 Hawaii 


41 N.Y.S. 1011, 18 Misc. 276 (holding 
that “not less,’ in a direction that ex- 
ecutors shall sell real estate “as soon 
as practicable, not less than eighteen 
months” after the testator’s death, 
means “within,” such intention being 
apparent from the will as a whole). 


44. Ga.—Mathis v. Glawson, 102 
S.E. 351, 149 Ga. 752. 


Ill.— Bradford v. Andrew, 139 N.E. 
922, 308 Ill. 458. 


N.Y.—Faile v. Crawford, 52 N.Y.S. 
353, 30 App.Div. 536 [motion den 54 
N.Y.S. 264, 34 App.Div. 278]. 


B.C.—In re Finlayson, 5 B.C. 517. 
Ont.—Cowan v. Besserer, 5 Ont. 624. 


Duration and termination of power 
see infra §§ 1964, 1965. 


45. Hirsch v. Bucki, 148 N.Y.S. 214, 
162 App.Div. 659; Machir v., Funk, 
18 S.E. 197, 90 Va. 284. 


46. Sturgis’ Estate, 11 Pa.Dist. 400, 
27 Pa.Co.. 269. = 


Will as taking effect at testator's 
death see supra § 224 in 68 C.J. 


47. In re McCurdy’s Estate, 240 P. 
498, 197 Cal. 276; French y. Heywood, 
102 N.E. 271, 214 Mass. 582; Curley 
v. Lynch, 92 N.E. 429, 206 Mass. 289; 
In re Mayo’s Will, 136 N.Y.S. 1066, 76 
Misc. 416, 9 Mills Surr. 274. 


48. Death of donee before donor in 
general see supra § 1939. 


49. Where exercise of power is 
contingent on court order see infra § 
1960. 


50. McCamant v, Nuckolls, 12 S.E. 
160, 85 Va. 331. 


51. Crystal Pier Co. v. Schneider, 
180 P. 948, 949, 40 Cal.App. 379, 382 
[cit Cyc]; Bartlett v. Buckland, 63 
A. 350,-78 Conn..517; Griffin v. Nich- 
olas, 123 S.W. 1063, 224 Mo. 275, 


Baptist Orphans’ Home, Inc., v. Igle- 
heart’s Adm’rs, 4 S.W.(2d) 698, 223 
Ky. 702; Hanson’s Guardian v. Han- 
son, 216 S.W. 613, 187 Ky. 132. 


53. Graves v. Jasper, 25 S.W.(2d) 
1040, 233 Ky. 388; Fidelity & Colum- 
bia Trust Co. v. Harkleroad, 5 S.W. 
(2d) 477, 224 Ky. 5; Garriott’s Bx’x v. 
Garriott, 270 S.W. 484, 208 Ky. 94; 
Kincaid v. Bell, 266 S.W. 44, 205 Ky. 
487; Powers v. Burke, 241 S.W. 53, 
194 Ky. 796; Lindenberger vy. Cornell, 
229 S.W. 54, 190 Ky. 844; Clore v. 
Clore, 211 S.W. 208, 185 Ky. 83. See 
Louisville Baptist Orphans’ Home, 
Inc., v. Igleheart’s Adm’rs, 4 S.W.(2d) 
693, 223 Ky. 702 (recognizing rule). 


54. Graves v. Jasper, 28 S.W.(2d) 
463, 234 Ky. 407. 


55. Burnet v. Burnet, 148 S.W. 872, 
are Ss 491; Waln’s Estate, 5 Pa. 
oO. 52. 


[a] Thus, (1) under a will direct- 
ing that property be divided among 
certain persons as the testator’s wid- 
ow may, “by writing under her hand 
and seal,” designate and appoint, a 
seal on the appointing instrument is 
as essential as the signature; and an 
attempt to exercise the power by will 
is void, although it recites “In wit- 
ness whereof I have hereunto set my 
hand and seal,” and is signed by the 
donee, where no seal is affixed. 
Waln’s) ‘Estate, ib. Pa Go. > b2. 5.2) 
Where the testator bequeathed prop- 
erty to his wife with an absolute pow- 
er of disposition and devise over of 
any part remaining at her death, the 
fact that the wife changed the money 
part of the property from one bank to 
another and turned into cash that 
part consisting of government bonds 
did not amount to an absolute dispo- 
sition of it, so as to preclude it being 
applied as provided by her husband's 
will. Davis v. Seaward, 146 N.Y.S. 
981, 85 Misc. 210 [aff 156 N.Y.S. 242, 
171 App.Div. 963]. 
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will of the donor,®*® or where the mode and manner 
of its exercise are not restricted, either expressly 
or by implication.®? 


By deed. A power given to one to dispose of 
property at his death is not exercisable by will alone, 
but may validly be exercised by a deed reserving a 
life interest.°* Power to “bestow” property is exer- 
cisable by deed as well as by will, unless a contrary 
intention appears from other provisions of the do- 
nor’s will.°® A power to dispose of property by 
deed includes any form of deed or conveyance.®° 
Where it is provided that property shall be disposed 
of according to the donee’s will, the word “will” 
as so used refers to his discretion, choice, or deci- 
sion, and not his last will and testament, and so the 
power is exercisable by deed.®! | A power is not ex- 
ercisable by deed, however, but only by will, where 
the power is one to dispose of property by will;°? 
and although the donee of such a power attempts to 
exercise it by making a will, and by covenanting with 
the appointee named therein that he will not revoke 
the appointment, a subsequent appointment by will 
to another is nevertheless a good exercise of the pow- 
er, and defeats the rights of the covenantee, although 


56. Bradford v. Andrew, 139 N.E. 
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en to be that the donee of it shall 


[§ 1959 


it may render the donee of the power liable in dam- 
ages for breach of the covenant.*? 


By will. A power to dispose of property, with- 
out restriction,®* or as the donee may think best,*® 
or to give away property as if it were the donee’s 
own,°® is exercisable by last will and testament, in 
the absence of any apparent intention to the con- 
trary; and any power may be exercised by will 
where, from the terms in which it is created or 
conferred, an intention that it shall be so exercisa- 
ble appears.®? According to some authorities, a pow- 
er to dispose of property during the donee’s life- 
time,°® or at any time before his death,®® is exercis- 
able by will; but there is also authority to the 
contrary.’° <A power is not exercisable by will, how- 
ever, where it 1s a power to convey or transfer by 
deed,** or where, in the case of a power of sale, con- 
sumption, or disposition, it is given for the donee’s 
use, benefit, maintenance, or support,’? or is of so 
much of the property as the donee may need or use 
in his lifetime,** or where there is a gift over of 
whatever of the property remains undisposed of at 
the donee’s death, and nothing to indicate that a dis- 
position by will was contemplated by the donor,’* or 


[a] Yiustrations. — (1) A power 


922, 308 Ill. 458. 


57. U.S.—Smith v. McIntyre, 95 F. 
Doon  \Cn@nAn ld tiis 


Conn.—Glover y. Stillson, 15 A. 752, 
56 Conn. 316. 


Ill.—F airman v. Beal, 14 Ill. 244. 


Ky.—Bailey v. Fisher, 38 S.W. 140, 
18 Ky.L. 717; Fink: v. Leisman, 38-S. 
Wraie, 18 Kychin 7102 


Mass.—Dana v. Dana, 70 N.E. 49, 
185 Mass. 156, 9 Prob.Rep.Ann. 493; 
Kimball v. Sullivan, 113 Mass. 345; 
Hale v. Marsh, 100 Mass. 468. 


N.Y.—Rose v. Hatch, 26 N.E. 467, 
125 N.Y. 427; Matter of Warner, 65 
N.Y.S. 1022, 538 App.Div. 565. 


N.C.—Parks v. Robinson, 50 S.E. 
649, 138 N.C. 269, 10 Prob.Rep.Ann. 
197; Stroud v. Morrow, 52 N.C. 463. 


Vt.—Hare v. Ferrisburg Cong. Soc., 
57 A. 964, 76 Vt. 362. 


W.Va.—Rutter v. Anderson, 
Hip siot, 48 W.Va. 215s 


58. Sinke v. Muncie, 203 P. 1102, 
110 Kan. 345, 20 A.L.R. 383; Benesch 
v. Clark, 49 Md. 497. 


59. Tillett vy. Nixon, 104 S.E. 352, 
180 N.C. 195. 


69. Shields v. Netherland, 5 Lea 
(Tenn.) 193. 


€1. Seaboard Air Line Ry. v. Gar- 
rett, 67 S.E. 903, 85 S.C. 543. 


62. Wilson v. Farquharson, 5 Md. 
134; Boyd’s Heirs v. Bigham, 4 Pa. 
102; MeKnight v. McKnight, (Tenn.) 
107 S.W. 682; Starnes v. Allison, 2 
Head (Tenn.) 221; Stretch v. Gowdy, 
fe nenn Chaoi, ve Collard. 16"Ont 
Moiiadiobe | See all gyn Eki lle. 1 0) Nine, 
241, 278 Mass. 44 (holding that a pow- 
er to dispose of property by “last will 
and testament or by any instrument 
executed in the presence of at least 
three witnesses” does not authorize 
a disposition by deed or other convey- 
ance during the donee’s lifetime). 


36 S. 


‘It is well settled that a power to 
appoint by will cannot be executed 
in any other manner. The intention 
of the creator of such a power is tak- 


not deprive himself until the time of 
his death of his right to select such 
of the objects of the power as he may 
deem proper.” Re Collard, supra. 


63. Re Collard, 16 Ont. 735. 


Invalidity of agreement to make 
will exercising power in particular 
manner see supra § 187 in 68 C.J. 


64. Sherill v. Ouerbacker, 206 S.W. 
876, 182 Ky. 626. 


65. Forsythe y. Forsythe, 108 Pa. 
129. 
66. Matter of Warner, 65 N.Y.S. 


1022, 53 App.Div. 565. 
67. See cases infra this note. 


[a] Thus (1) under a will giving 
property to the testator’s widow, and 
providing that “if any of the same 
shall remain undisposed of’’ at her 
death it shall go to his son, “and I 
expect and desire that my said wife 
will not dispose of any of said estate 
by will in such a way that the whole 
shall go out of my own family and 
blood relation,” the power of disposi- 
tion may be exercised by will. In re 
Gardner, 35 N.H. 439, 140 N.Y. 122. 
(2) Under a will creating an estate 
for lifie, with a gift over in case the 
life tenant shall die intestate and 
seized of any portion of the property 
at the time of her decease, the power 
of sale and disposal implied from the 
gift over is exercisable either by deed 
or by will, in view of the reference to 
intestacy. Bowen v. Dean, 110 Mass. 
438. (3) Power of disposal as im- 
plied from gift over of any part of 
property remaining at life tenant’s 
death see supra § 1931. 


68. Burbank v. Sweeney, 37 N.E. 
669, 141 Mass. 490; McRoberts v. Bar- 
nard, 18 Ohio Cir.Ct.N.S. 225. 


69. Corporation of Roman Catholic 
Clergymen v. Hammond, 1 Harr.&J. 
(Md.) 580; Kiplinger v. Armstrong, 
171 N.E. 245, 34 Ohio App. 348. 


70. Jones v. Fullbright, 148 S.E. 
229,197 N.C. 274; Ely v. Moore, (Tex. 
Civ.App.) 297 S.W. 795 [mod on other 
grounds (Commn.App.) 11 S.W.(2d) 
294). 


given to one to dispose of property, 
“provided she dispose of the same 
during her lifetime,” is not exercis- 
able by will. Ely v. Moore, (Tex.Civ. 
App.) 297 S.W. 795 [mod on other 
grounds (Commn.App.) 11 S.W.(2d) 
294].. (2) Under a will giving one a 
life estate in property, “to be used 
and disposed of by her as she may see 
fit during life,” with gift over of any 
of the property not disposed of at her 
death, the life tenant cannot dispose 
of the property by will. Jones v. 
Fullbright, 148 S.E. 229, 197 N.C. 274. 


71. Krause v. Krause, 201 N.W. 
670,113 Neb. 22. 


[a] MNlustration. — A power given 
to one to sell certain realty, ‘and by 
deed convey a title in fee to her gran- 
tees,” is not exercisable by will. 
Krause v. Krause, 201 N.W. 670, 113 
Neb. 22. 


72. Ala.—Yockers v. Hackmeyer, 
84 So. 709, 203 Ala. 621. 


Ga.—Cochran v. Groover, 118 S.E. 
865, 156 Ga. 323 [foll Cochran vv. 
White, 118 S.E. 8738, 156 Ga. 340]. 


Me.—Read v. Creamer, 108 A. 82, 
118 Me. 317; Barry v. Austin,.105 A. 
806, 118 Me. 51; Small v. Thompson, 
43 A. 509, 92 Me. 539. 


Mass.—Ford v. Ticknor, 
877, 169 Mass. 276. 


Mo.—Van Every v. McKay, 53 S. 
W.(2d) 878. 

N.Y.—In re Stevens’ Will, 267 N.Y. 
So. 71,149" Mise. 2302, In re Wddye 
Adm’r, 236 N.Y.S. 275, 1384 Mise. 511. 


R.I.—Mooy v. Gallagher, 90 A. 663, 


47 N.E. 


36 RT. 405, L.R.A.1916C 1040, Ann. 
Cas.1916D 395. 

73. Henderson v. Blackburn, 104 
Ill. 227, 44 Am.R. 780. 

74. Ga.—Cochran vy. Groover, 118 


S.H. 865, 156 Ga. 323 [foll Cochran’ v. 

White, 118 S.E. 873, 156 Ga. 340]. 
Ill.—Kirkpatrick y. Kirkpatrick, 64 

nag 267, 197 Ill. 144, 8 Prob.Rep. Ann. 


Ind.—Hammond v. Croxton, 69 N.E. 
250, 70 N.H. 368, 162 Ind. 358. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 1959-1960] 


where there appears an intention on the part of 
the donor that the power shall be exercised only 
A power which is not ex- 
ercisable by will, but only by deed, cannot validly 
be exercised by a deed reserving a life estate to the 
donee, and so not taking effect in possession until 
the donee’s death, since such a deed is in substan- 
tial effect of the nature of a testamentary disposi- 


by deed, or not by will.7® 


tion.7® 


Particular will, or whatever will donee may leave. 
A provision in a will for the ultimate disposition 
of property in such manner as another shall by his 
last will and testament direct or devise, thus con- 
ferring upon the latter a power of appointment,’? 
refers to whatever last will and testament the donee 
shall leave, and not to a will which the donor knows 
has already been executed, but which is still ambula- 
tory and subject to revocation during the lifetime 


of the maker.7% 


Kan.—Smith v. Judge, 298 P. 651, 
PLO ica. alone Eren- Gene t. PaACZayy or 
133 Kan. 453]. 


Ky:—Struck v. Lilly, 293 S.W. 153, 
219 Ky. 604. 


Mass.—Ford v. Ticknor, 47 N.E. 
877, 169 Mass. 276; Keniston v. May- 
hew, 47 N.E. 612, 169 Mass. 166. 


Mich.—Quarton v. Barton, 229 N.W. 
465, 249 Mich. 474, 69 A.U.R. 820. 

Miss.—Selig v. Trost, 70 So. 699; 
119 Miss. 584. 


Mo.—Van Every v. McKay, 53 S.W. 
(2a) 873. 


N.J.—Wooster v. Fitzgerald, 39 A. 
679, 61 N.J.Law 368 [aff 40 A. 599, 
41 ‘A. 251, 61 N.J.Law 687]. 


N.Y.—In re Raynor’s Estate, 173 N. 
BE. 846, 254 N.Y. 516; Vincent-v. Put- 
nam, 161 N.E. 425, 248 N.Y. 76; In re 
Stevens’ Will, 267 N.Y.S. 71, 149 Mise. 
230. 


N.C.—Jones v. Fullbright, 148 S.E. 
229, 197 N.C. 274. 


Pa.—McCauley’s Appeal, 93 Pa. 102; 
Montgomery’s Estate, 20 Pa.Dist. 564. 


R.I.—Mooy v. Gallagher, 90 A. 663, 
86 RI. 405, L.R.A.1916C 1040, Ann. 
Cas.1916D 395. 


Tex.—Sherman v. Goodson’s Heirs, 
(Civ.App.) 219 S.W. 839. 


Can.—Shearer v. Hogg, 46 Can.S.C. 
492, 6 Dom.L.R. 255. 


75. Hammond v. Croxton, 69 N.E. 
250, 70 N.E. 368, 162 Ind. 353 


fa] Thus, under a will giving an 
estate for life, with “full power to 
bargain, sell, and convey” the prop- 
erty, ‘by deed or otherwise,” and 
with a gift over after the life ten- 
ant’s death-of any property left, and 
further providing that if the life 
tenant shall survive the remainder- 
man the former shall have full power 
to dispose of the estate aS she may 
see fit, the power cannot be exercised 
by the life tenant by will, where the 
remainderman survives her. Ham- 
mond v. Croxton, 69 N.E. 250, 70 N.E. 
368, 162 Ind. 353. 


76. Henderson v. Blackburn, 
Ill. 227, 44 Am.R. 780 

77. See supra § 1932. 

78. Curley v. Lynch, 92 N.E. 429, 
206 Mass. 289. 


Will as ambulatory and revocable 
in testator’s lifetime see supra § 223 
in 68 C.J. 
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Executory contract to appoint or dispose of prop- 
erty. A mere contract or agreement, by a life ten- 
ant having a power of disposition, to turn over the 
property to another, in consideration of the latter’s 
agreement to care for him for the balanee of his life, 
is not an effectual exercise of the power, so as to cut 
off the rights of remaindermen, where the life ten- 
ant dies before having made any transfer of the prop- 


[§ 1960] f. Conditional or Contingent Powers.‘ 
Generally speaking, a testator whose will creates or 
confers a power may make the same, or its exercise, 
subject to any condition, or dependent upon any con- 
tingeney, which he may see fit to specify or im- 
pose;*! but the courts will not impose any restric- 
tion or condition not expressed or clearly implied in 
Where a power is upon a contingency, 
or subject to a condition, either express or implied,** 


as where it is only to be exercised if the necessities 


79. Maine Sav. Bank v. Small, 123 
A. 418, 123 Me. 419. 


8G. Power of sale or disposal for 
particular purposes, or in particular 
circumstances, see supra § 1943. 


81. Rutland v. Emanuel, 80 So. 107, 
202 Ala. 269; Mathis v. Glawson, 102 
SLs 49" Gann Tooce Elomi conan: 
Hamilton, 128 N.W. 380, 149 Iowa 321; 
Satterthwaite v. Wilkinson, 91 S.E. 
599, 173 N.C. 38. 


82. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321. 


83. Ky.—Fitch’s Ex’x v. Fitch, 188 
S.Win « 4645, (UTI Ky. © 4545, Mueslies rv. 
Maxey, 67 S.W. 839, 23 Ky.L. 2435 


Md.—Poole v. Anderson, 31 A. 207, 
80 Md. 454. 


Mass.—Rhodes v. Rhodes, 137 Mass. 
343. 

Miss.—Baird v. Boucher, 60 Miss. 
326. 


Mo.—Citizens’ Bank of Lancaster v. 
eee, 31 S.W.(2d) 778, 326 Mo. 
81. 


N.J.—Condit v. Reynolds, 49 A. 540, 
66 N.J.Law 242, 6 Prob.Rep.Ann. 721. 


N.Y.—Beers v. Grant, 97 N.Y.S. 117, 
IWO RAPD: Div. 152) “faft. Ti NS 1181, 
N35 IN Yowossiise in rey Putzel’s state, 
238 N.Y.S. 775,136 Misc? 127; In re 
Orden’s Estate, 170 N.Y.S. 630, 103 


Misc. 529; In re Moore’s Pstate, 162 
IN, YAS ee2 Ass 

TE MLINOr 2 OA Las, 
156 Pa. 1; Hawker’s BHstate, 17 Pa. 
Dist.&Co. 3838; Schultz’s Estate, 14 


Pa.Dist.&Co. 55; Johnson’s Estate, 30 
Pa.Dist. 387; Solis’s Estate, 31 Pa. 
Cow 396: 


Ont.—Re Smith, 13 Ont.W.N. 54; 
Christie v. Saunders, 5 Grant Ch. 464. 


See Hannan v. Slush, 5 F.(2d) 718 
(holding that, under a will creating 
a trust for the payment to the tes- 
tator’s -widow of a _ specified sum 
monthly, bequeathing the property 
when freed from the trust to such 
charitable institutions as the widow 
may by will appoint, and empowering 
her in her lifetime to devote a por- 
tion of the property to any charitable 
institutions if in the judgment of the 
trustees that can be ‘done with safe- 
ty, “keeping in mind the object for 
which the trust is created,” the wid- 
ow’s power is exercisable only if, 
in the judgment of the trustees, a de- 
votion of part of the property to 
charity will not, at the time she at- 


tempts to exercise the power, then 
endanger the object of the trust, to 
wit, her own protection, and she can- 
not irrevocably appropriate property 
to charity if the immediate effect of 
so doing will jeopardize the object of 
the trust, although at that time the 


trustees decide that the appropriation 


can be made at some future time 
without danger). 


And see cases infra notes 84-86. 


[a] Double contingency.—Under a 
will giving one a power of appoint- 
ment in case she shall die unmarried 
and without leaving lawful issue her 
surviving, the power is conditional 
both on her remaining unmarried and 
dying without issue, there being no 
ground for reading ‘and’ as “or,” 
so that.upon her death without issue 
but leaving a husband surviving her, 
she has no right to appoint the prop- 


erty., (Beers) v.cGrant, 6 UN. Lese miline 
110 App.Div. 152 [aff 77 N.E. 1181, 
E85 Nee osos 

[b] Implied conditions. — (1) 


Where a will gave property in trust 
for the testatrix’ daughters for life, 
with gift over to their children at 
the age of twenty-one, but if both 
should die without children who 
should attain such age then to the 
daughters’ husbands, or if only one 
then to him, or if no husband ati 
survive then to the next of kin of the 
daughters, and thereafter by codicil 
the testatrix recited that she deemed 
it desirable that the daughters should 
have power of distributing the estate 
among their children or grandchil- 
dren, or, in the event of there being 
no children or grandchildren or sur- 
viving husbands, to and among such 
persons as she should select, and 
then proceeded to confer upon the 
daughters a power of appointment to 
become effective in case the share of 
either daughter should become dis- 
tributable under the will among their 
children or grandchildren or among 
next of kin, the omission of any refer- 
ence, in the clause granting the pow- 
er, to surviving husbands does not 
prevent the power to appoint to such 
persons as she may select from being 
restricted, as appears from the bal- 
ance of the codicil to have been tes- 
tatrix’ intention, to the contingency 
of there being no surviving husband, 
and a daughter dying without chil- 
dren but leaving a husband her sur- 
viving is without power to make an 
appointment. Schultz’s state, 14 Pa. 
Dist.&Co. 55. (2) Under a will giv- 
ing property to one for life, and one 
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of the donee, or another, require it, for his support 
or maintenance,** or is exercisable only with the con- 
sent of some third person or persons,*® or upon an 
order of #ie court,®® it cannot effectually be exer- 
cised until such contingency arises or such condi- 
tion has been fulfilled,’” except where the condition 
is one solely for the benefit or protection of the 
donee of the power, and capable of being waived by 
As soon, however, as the contingency oceurs, 
or the condition is satisfied, the power becomes com- 
plete, and fully exercisable according to its terms.*® 
So, while nothing passes by an attempted exercise 


him.8§ 


fourth of the remainder to each of his 
children for life, or absolutely to the 
descendants of any child dying be- 
fore the first taker, with power in the 
first taker, by will, to change the pro- 
portions to be taken by the children, 
the power is contingent upon more 
than one child surviving the first tak- 
er, since the gift is absolute to the 
descendants of any child dying before 
the first taker, and unless there are at 
least two surviving there would be 
no occasion for fixing the proportions 
to be taken by each. In re Ogden’s 
Estate, 170 N.Y.S. 630, 103 Misc. 529. 


[ec] Condition not implied.—Where 
property is given to one for life, with 
remainder to others for life with pow- 
er of appointing specified shares of 
the corpus, the respective powers of 
appointment are not dependent upon 
the donees surviving the first life 
tenant, but the powers vest in them 
upon the testator’s death, and it is 
only the right of their appointees 
which will be postponed to the death 
of the first life tenant where the pow- 
ers are exercised before his death. 
In re Moore’s Estate, 162 N.Y.S. 213. 


Power to sell or dispose of property 
‘Gf necessary” see supra § 1943. 


84. Me.—Haines v. Brown, 96 A. 
228, 114 Me. 320; Haseltine v. Shep- 
herd, 59 A. 1025, 99 Me. 495; Richard- 
son v. Richardson, 16 A. 250, 80 Me. 
585; Warren v. Webb, 68 Me. 133; 
Hall v. Preble, 68 Me. 100. 


Mass.—Stocker v. Foster, 60 N.E. 
407, 178 Mass. 591; Chase v. Ladd, 26 
N.E. 429, 153 Mass. 126, 25 Am.S.R. 


614; McKenzie v. Ashley, 15 N.H. 88, 
145 Mass. 577; Paine v. Barnes, 100 
Mass. 470. 


Mich.—Morford v. Dieffenbacker, 20 
N.W. 600, 54 Mich. 598. 


Mo.—Citizens’ Bank of Lancaster 
v. Foglesong, 31 S.W.(2d) 778, 326 
Mo. 581. 


N.Y.—Russell v. Hilton, 80 N.Y.S. 
5638, 80 App.Div. 178 [aff 67 N.E. 1089, 
175 N.Y. 525, rearg den 68 N.H, 1124, 
176 N.Y. 560], 


Ohio.—Johnson v. Johnson, 38 N.E. 
61, 51 Ohio St. 446. 


Pa.—Schenk’s Estate, 17 Lanc.L. 
Rev. 369; In re Tattnall’s Estate, 33 
Pittsb.Leg.J.N.S. 357. h 


R.I.—Gardner v. Whitford, 50 A. 
642, 23 R.I. 396; Ryan v. Mahan, 39 
A. 893, 20.R.1. 417. 


W.Va.—Rutter v. Anderson, 36 S.E. 
857, 48 W.Va. 215. 


Wis.—Larsen v. Johnson, 47 N.W. 
$15, 78 Wis. 300, 23 Am.S.R. 404. 


Eng.—In re Richards, [1902] 1 Ch. 
76. 
[a] Power exercisable for support 


and maintenance as conditional.—A 
power to sell when necessary for the 
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support and maintenance of the donee, 
or another, is contingent upon the 
existence of such necessity, and the 
right to exercise it hinges upon the 
existence, at the time of the attempt- 
ed exercise, of a fact, to wit, that the 
sale is reasonably necessary for the 
support of such person. Citizens’ 
Bank of Laneaster v. Foglesong, 31 
S.W.(2d) 778, 326 Mo. 581. 


Power of sale or disposal for sup- 
port or maintenance in general see 
supra § 1943. 


85. Ala.—Tilley v. Barnes, 62 So. 
761, 183 Ala. 510. 


Conn.—Benton v. Dudley, 155 A. 85, 
113 Conn. 267. 


D.C.—Evans v. Evans, 60 App.D.C. 
Si Ly DD) H(20) DSos 


Ga.—Varnell v. Varnell, 
319, 156 Ga. 853. 


Ky.—Nugent v. Humpich, 21 S.W. 
(2d) 153, 231 Ky. 122. 


Md.—Poole v. Anderson, 31 A. 207, 
80 Md. 454. 


Pa.—Hackett v. Milnor, 26 A. 738, 
156uba.e 13 Crozer’s plstates cob as 
DISETOTT: 


Compare Loeb v. Hasslacher, 203 N. 
Y.S. 393, 209 App.Div. 58 (holding that 
a provision of a will, giving the tes- 
tator’s widow a life estate, and au- 
thorizing her to sell the property with 
the consent of her named coexecutor, 
and use the proceeds for her own 
benefit, with remainder to the chil- 
dren, was clearly for the benefit and 
advantage of the widow, and so the 
ambiguity presented by the will, as to 
whether the testator provided for the 
consent merely as an incident at- 
taching to the office of executor or as 
the consent to be obtained of a third 
person, must be resolved in favor of 
the former construction, so that a 
successor executor can give the 
requisite consent). 


[a] Power to sell for support of 
others as requiring their assent.—A 
power, given to the testator’s widow, 
to sell property for the support of 
herself and her daughters, does not 
require the assent or concurrence of 
the daughters in its exercise. Var- 
nell y. Varnell, 120 S.E. 319, 156 Ga. 
853. 


Effect of death of person whose 
consent is required see Powers § 
130. 


Power given to two or more per- 
sons jointly see supra § 1955. 


86. Hamilton v. Hamilton, 128 N. 
W. 380, 149 Iowa 321. 


/ Necessity of application to or ap- 
proyal of court in general see supra 
§ 1958. 


87. See cases supra notes 83-86. 
Time of exercise of powers in gen- 


120 S.E. 


of a contingent power before the happening of the 
contingency,” yet if the contingency actually hap- 
pens thereafter, the exercise becomes valid and ef- 
fectual.®! If, on the other hand, the contingency 
upon which the power is dependent does not occur, 
at the only or last time at which it could occur, the 
power ceases to exist.°? Persons who cannot by any 
possibility take any interest or share in the prop- 
erty covered by a contingent power cannot object to 
the exercise of the power on the ground that the 
contingency has not arisen.?* 


[§ 1961] g. Operation and Effect of Exercise— 


eral see supra § 1957. 


88. Fantz v. Steinmetz, 118 S.W. 
S40y hoe Gyn Olg, 
[a] hus, where the _ testator’s 


widow is given an estate for life, with 
power to sell, convey, divide, etc., a 
provision in the will that no division 
shall take place during her life as 
long as she remains a widow does not 
prevent her from partitioning the 
property although she has not remar- 
ried, such restriction being for. her 
protection alone, and capable of being 
waived by her. Fantz v. Steinmetz, 
118 S.W. 345,'133 Ky. 519. 


89. Lawless v. Kearns, 146 S.W. 
1169, 242 Mo. 392; Satterthwaite v. 
Wilkinson, 91 S.E. 599, 173 N.C. 38; 
In re Rudman’s PEstate, 90 A. 566, 


244 Pa. 248; Larsen v. Johnson, 47 
yn 615, 78 Wis. 300, 23 Am.S.R. 
404. 

[a] Rule applied.—(1) Where by 


will property is given to the testa- 
tor’s widow for life, with a provision 
that at her death it shall descend to 
the children, and a further provision 
that if the daughter shall marry be- 
fore the death of the widow, then it 
shall be at the latter’s discretion how 
much of the property shall be given 
to the daughter, the widow has power, 
in the event of the daughter’s mar- 
riage, to segregate and set off to the 
daughter the part of the estate which 
she desires the daughter to have. 
Lawless y. Kerns, 146 S.W. 1169, 242 
Mo. 392. (2) Under a will giving 
property to the testatrix’ daughters, 
for their separate use, for life, with 
remainders to their children, and pro- 
viding that in case any daughter 
“Shall be single and unmarried at the 
time [of her death], or shall be dis- 
covert,” she shall have power to ap- 
point her share of the property, a 
daughter who, having married, is 
divorced in the testatrix’ lifetime, 
and thereafter dies, is discovert at 
the time of her death, and so has pow- 
er to appoint the property in which 
she had a life estate, although she 
leaves a child surviving her, the tes- 
tatrix’ obvious purpose having been 
merely to exclude any husband of a 
daughter from participating in the 
property. In re Rudman’s Hstate, 90 
A. 566, 244 Pa. 248. 


90. Solis’ Estate, 14 Pa.Dist. 237. 
And see cases Supra notes 83-86. 


91. Mathis v. Glawson, 102 S.E. 
351, 149 Ga. 752. : 


92. Duncan v. De Yampert, 62 So. 
673, 182 Ala. 528; White v. Gott, 284 
S.W. 78, 214 Ky. 810; Heyer v. Heyer, 
195 N.W. 109, 110 Neb. 784. 


Duration and termination of power 
in general see infra §§ 1964, 1965. 


93. Fantz v. Steinmetz, 118 S.W. 
345,133 Ky. 519, 


[a] Rule ‘applied.i—Where a will 
devised property to the _ testator’s 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 1960-1961 


§§ 1961-1964] 


(1) In General. Where a testamentary power of ap- 
pointment is exercised by the will of the donee, the 
property passes to the appointee directly from the 
estate of the donor, and by virtue of the donor’s will, 
not by virtue of the donee’s will;°* the donee, in ex- 
ercising the power, disposes of the property as that 
of the donor,®® and his will is merely the designation 
of the person or persons who are to take the prop- 
erty under the donor’s will.®® So, although the ap- 
pointee is a creditor of the donee, and the appoint- 
ment is made to him because he is such creditor, he 
nevertheless takes qua appointee, as a beneficiary 
under the donor’s will, and not qua creditor.97 
Where the property which is disposable under a pow- 
er is held in trust, an exercise of the power by the 
donee passes an equitable estate to the appointee at 
onee, although no transfer or conveyance to him has 
yet been made by the trustee.°§ 


[§ 1962] (2) Rights of Purchasers and Ap- 
pointees. The rights of purchasers and appointees 
of property, conveyed or transferred to them in the 
exercise of a power of sale or appointment created 
and conferred by will, are superior to the rights of 
remaindermen designated by the donor’s will, or leg- 
atees whose bequests are charged upon whatever of 
the property may remain unappointed or undisposed 
of .°9 

Purchasers. It is incumbent upon a purchaser re- 


lying upon a sale made under a conditional or con- 
tingent power! to show the happening of the contin- 
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gency, or the fulfillment of the condition, by comps- 
tent evidence, where the validity of the sale is ques- 
tioned;? and a declaration or recital in the deed is 
not sufficient proof thereof.? One to whom the donee 
of a power conveys the property as a gift, or in ree- 
ognition of past services for which he has already 
been compensated, is not a purchaser of the proper- 
ty, within a statute preserving remainders against 
all persons except purchasers who, on the faith of 
the power, have parted with value. 


Appointees. Inasmuch as property appointed un- 
der a testamentary power passes to the appointees by 
virtue of the will of the donor, and not by virtue of 
the donee’s will,® the appointees derive their title im- 
mediately from the donor,® and take in the same man- 
ner as if they had been expressly named in his will;7 
and so their rights are subject to any conditions or 
restrictions imposed by the donor.® 


[§ 1963] h. Lapsed Appointments, In accord- 
ance with the general rules as to lapses of devises 
and bequests,® an appointment by the will of the 
donee of a testamentary power ordinarily lapses up- 
on the death of the appointee before that of the 
donee,'® and the property passes as if the power had 
not been exercised.11' It has been held that a stat- 
ute for the prevention of lapses applies in the case 
of a testamentary appointment by one person under 
a power contained in the will of another.!? 


[§ 1964] 4. Duration and Termination!?—a. In 


widow for her life, and authorized her 
to divide the real estate among the 
children, but provided that no divi- 
sion should be made until the mar- 
riage of the widow and until all the 
children should attain their majori- 
ties, and further provided that in the 
division all the children should re- 
ceive an equal share, and that if any 
one of them should die before the di- 
vision takes place and should leave 
children, such children should take the 
parent’s share, grandchildren of the 
testator cannot complain of a division 
and partition of the property, made 
by the widow after the children have 
all attained majority but while she is 
yet a widow and unmarried, where 
all of the children are living, since 
the grandchildren can take nothing 
under the will in such circumstances. 
Fantz v. Steinmetz, 118 S.W. 345, 133 
Ky. 519. 

94. U.S.—Pearce v. Lederer, 262 F. 
993 [aff 266 F. 497]. 


Cal.—O’Neil v. Ross, 277 P. 123, 98 
Cal.App. 306. 


N.Y.—Hirsch v. Bucki, 148 N.Y.S. 
214, 162 App.Div. 659; In re Terwil- 
ligar’s Hstate, 254 N.Y.S. 498, 142 
Mise. 249; In re Lathers’ Will, 243 N. 
Y.S. 380, 137 Misc. 222. 


N.C.—Henderson v. Western Caro- 
lina Power Co., 157 S.H. 425, 200 N.C. 
443, 80 A.L.R. 497. 


Pa.—In re Huddy’s Estate, 84 A. 
909, 326 Pa. 276; In re Hagen’s Es- 
tate, 85 Pa.Super. 123. 


[a] Donee’s executor or adminis- 
trator c. t. a. is not concerned with 
the property appointed under the pow- 
er, and it does not come into his 
hands, but passes directly to the ap- 
pointees from the estate of the donor. 
In re Lathers’ Will, 243 N.Y.S. 380, 
187 Misc. 222. 

95. In re Hagen’s Estate, 85 Pa. 
Super. 123. 


96. Hirsch v. Bucki, 148 N.Y.S. 214, 
162 App.Div. 659. 


97. Pearce v. Lederer, 262 F. 993 
[aff 266 F. 497]. 


98. Northern R. Co. of New Jersey 
pee Demarest, 108 A. 376, 94 N.J.Law 


99. Hovey v. Walbank, 34 P. 650, 
100 Cal. 192 (holding that, under a 
will giving to the testator’s wife all 
his property to expend as she may see 
fit, with full power to dispose of any 
or all of it as she may deem proper, 
and with power to convey all interest 
which the testator might have in his 
property at his death, a provision di- 
recting that, after the death of the 
wife, certain legacies be paid from 
any money remaining to the testator’s 
estate, gives the legatees named no 
rights in the property as against 
grantees of the testator’s wife). 


1. Conditional and contingent pow- 
ers see supra § 1360. 


2. Haines v. Brown, 96 A. 228, 114 
Me. 320. 


3. Haines yv. Brown, supra. 


4, Yockers v. Hackmeyer, 84 So. 
709, 203 Ala. 621. 


5. See supra § 1961. 


6 In re Hagen’s Estate, 
Super. 123. 


7. In re Lathers’ Will, 243 N.Y.S. 
380, 187 Mise. 222. 


8 Grayson vy. Germania Bank, 79 
S.E. 124, 140 Ga: 467. 


[a] Rule applied.~cWhere a tes- 
tator’s will makes specific devises of 
property to his children, and the issue 
of deceased children, with certain 
conditions and limitations, and de- 
vises other property to his widow for 
life, with power by will to dispose of 
such property to such -of the testa- 
tor’s children, or the issue of de- 
ceased children, as she may desire, 


85 Pa. 


upon the same conditions and limita- 
tions as the deyises made to them by 
the will, the power of the widow ex- 
tends only to the selection of the per- 
sons to take the property from among 
the testator’s children, and the issue 
of his deceased children, and the per- 
sons so selected take the property 
subject to the conditions and limita- 
tions expressed in the testator’s will. 
Grayson v. Germania Bank, 79 S.E. 
124, 140 Ga. 467. 


9 See infra §§ 2254-2296. 


10. In re Beaumont’s Estate, 263 
N.Y.S. 426, 147 Mise. 118; Rowland’s 
Estate, 17 Pa.Dist.&Co. 477; Warne’s 
Estate, 14 Pa.Dist.&Co. 105;.Burruss 
v. Nelson’s Ex’r, 110 S.E. 254, 132 Va. 
17; Eales v. Drake, 1 Ch.D. 217; Ken- 
nedy v. Kingston, 2 Jac.&W. 431, 37 
Reprint 692; In re Susanni, 47 L.J. 
Ch. 65; Marlborough v. Godolphin, 2 
Ves. 61, 28 Reprint 41. But see 
Stevens v. King, [1904] 2 Ch. 30, 73 
L.J.Ch. 535, 90 L.T.Rep.N.S. 665, 52 
Wkly.Rep. 4438 (holding that a testa- 
mentary appointment in discharge of 
a moral or legal obligation does not 
lapse merely by reason of the ap- 
pointee predeceasing the testator but 
extends to the legal personal repre- 
sentative of the appointee). 


11. In re Beaumont’s Estate, 263 
N.Y.S. 426, 147 Misc. 118; Burruss v. 
aplsone iox’r,, 110 _S8.5...254, 182 Vaz 


Devolution of property on default 
in exercise of power see infra § 1966, 


12. Lyndall’s Estate, 2 Pa.Dist. 
476, 13 Pa.Co. 449, 32 Wkly.N.C. 325. 


13. Cress references: 


Failure of limited power where sole 
objects are dead or excluded from 


taking see supra § 1948 text and 
notes 46, 47. 


Nonhappening of contingency —on 
which power is dependent as extin- 
guishing it see supra § 1960. 
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General.!4 


provisions of his will.?° 


Power given donee in personal capac- 
ity as enduring after his discharge 
as executor see Supra § 1956. 


Time when power may be exercised 
see supra § 1957. 


14. Rolease or other extinguish- 
cee ot power by donee see infra § 

65. 

15. Haines v. Haines, 156 A. 320, 


109 N.J.Hq. 37. 


16. Campbell v. Fowler, 11 S.W. 
(2d) 428, 424, 226 Ky. 548 [cit Cyc]. 


[a] Power to pay over shares to 
children as they reach majority.—A 
testamentary power to pay over or 
advance to the testator’s children 
their respective shares of his estate 
as each shali reach maturity endures 
at least until they all attain the age 
of twenty-one years and such pay- 
ment or advancement is made. Camp- 
bell v. Fowler, 11 S.W.(2d) 4238, 226 
Ky. 548. 


17. Fox v. Storrs, 75 Ala. 265; Hey- 
er v. Heyer, 195 N.W. 109, 110 Neb. 
784; Matter of Rathyen, 101 N.Y.S. 
289, 115 App.Div. 644; Crozer v. Green, 
148 A. 506, 298 Pa. 438; Clark v. Camp- 
bell, 2 Rawle (Pa.) 215. 


{a] Thus (1) where a testator’s 
will, made in a year of drought and 
severe conditions, gave his farm to his 
widow for her life, and empowered 
her to sell it in case she should not 
be able to ‘keep up’’ the farm, it is 
apparent that the testator had in mind 
her possible inability to manage the 
farm in such way as to carry the bur- 
den of existing and accumulating tax- 
ation, and to support herself and the 
children, under the conditions then 
obtaining; and so where the widow 
successfully manages the farm, and 
retains it, the purpose for which the 
power was given no longer exists, and 
the power is terminated, and it is not 
exercisable some thirty years after- 
ward. Heyer v. Heyer, 195 N.W. 109, 
110 Neb. 784. (2) A power to sell and 
dispose of the testator’s property and 
use the proceeds for raising and 
schooling his children ceases to exist, 
and is at an end, when the children 
attain full age. Clark v. Campbell, 
2 Rawle (Pa.) 215. 


18. Clark v. Leavitt, 161 N.B. 751, 
330 Ill. 350; Roby v. Herr, 240 S.W. 
49,194 Ky. 622; Haines-v. Haines, 156 
Aw320, 109 N.J.eq. 37. 


[a] Within specified time after 
testator’s death.—Where a _ testator 
gives to another power to sell his 


It is a general rule that testamentary 
powers persist until such time as may be fixed by 
the will creating and conferring them,*® or, if no 
time is so fixed, until the purposes of their creation 
are accomplished,'® and that they cannot continue 
beyond the period required by such purposes,‘? or 
beyond the time specified’® or intended+® by the 
testator, as his intention is ascertainable from the 
The duration of a power is 
not limited or restricted, however, by merely preca- 
tory words expressing the donor’s wishes or desire 
as to the time or occasion of its exercise.24 A power 
given to one partially or wholly for his own benefit 
endures for the donee’s lifetime, in the absence of 
any provision for its earlier termination, since it 
cannot be said that the purpose of its creation is sat- 
isfied so long as the donee survives; 
given for the benefit of two persons is not terminated 
by the death of one of them, the other surviving. 


‘WILLS 


Donee. 


22 


and a power 


property “at any time within two 
years after my death,’”’ the power is 
not exercisable after two _ years. 
Clark v. Leavitt, 161 N.B. 751, 330 Til. 
350. 


[b] As long as donee remains tes- 
tator’s widow.—(1) Where a power is 
given by will to the testator’s wife 
so long as she shall remain his wid- 
ow,, her remarriage before exercising 
the power deprives her of it, and puts 
an end to the power. Roby v. Herr, 
240 S.W. 49, 194 Ky. 622. (2) Under 
a will giving property to the testa- 
tor’s widow “to use, enjoy and dis- 
pose of during the term of her natu- 
ral life, and to will the balance at her 
decease, as she shall deem best, pro- 
vided she remains my widow after my 
decease during the remainder of her 
life,” with a gift over in case of her 
remarriage, the proviso as to remain- 
ing the testator’s widow applies to 
the power as well as to the life estate, 
and the power terminates upon the 
widow’s remarriage. Haines v. 
Haines, 156 A. 320, 109 N.J.Hq. 37. 


195) Hox bv.ie Storrs; 275 wAdan 2655 
Campbell vy. Fowler, 11 S.W.(2d) 423, 
226 Ky. 548; In re Schriever’s Hstate, 
155 N.Y.S. 826, 91 Misc. 656, 15 Mills 
Surr. 227 [aff 160 N.Y.S. 937, 174 App. 
Div, a1 3s 


[a] Remarriage of testator’s wid- 
ow.—(1) Where property is devised to 
the testator’s widow for her life or 
widowhood, with remainders over, and 
she is given power to sell or dispose 
of the property for the support or 
benefit of herself and the children, 
the power terminates on the widow’s 
remarriage, although not expressly so 
limited, since under the circumstances 
it is not to be presumed that the tes- 
tator intended the power to be exer- 
cisable by her after the termination 
of her estate, and its exercise there- 
after would not be consistent with the 
remainders over. Fox v. Storrs, 75 
Ala. 265. (2) Where a will gives the 
testator’s widow the income of all his 
property while she remains his wid- 
ow, with a provision for the distribu- 
tion of the property in case of her re- 
marriage, and empowers her to sell 
the real estate if she deems it advan- 
tageous so to do, the power imust be 
held to terminate upon the remarriage 
of the widow, in view of the testator’s 
apparent intention that she should 
forfeit. all her rights in the estate if 
she should marry again. In re 
Schriever’s Estate, 155 N.Y.S. 826, 91 
Mise. 656, 15 Mills Surr. 227 [aff 160 
NO YAS 693%, Li 4 App MDiivs Malo le 


| Be 
. a, 
ry 
! 


[§§ 1964-1965 


Death of the donee of a power without having ex- 
ercised it extinguishes and puts an end to the pow- 
er, where it is personal to the donee, and committed 
to his discretion ;?4, but an imperative power does not 
fail by reason of the donee’s death.?° 


Death of person whose conscnt is required. Hx- 
cept where otherwise provided by statute,*° a power 
which, by the terms of its creation, may be exercised 
only with the consent of another?’ terminates upon 
the death of the person whose consent is required.”*® 


[§ 1965] b. Release or Other Extinguishment by 
In accordance with the rules relating to the 
release or other extinguishment of powers in gen- 
eral,?® a mere naked or collateral power®® created 
and conferred by will cannot be released or extin- 
guished by the donee,*! except where it is for his own 
benefit ;?2. but a power of any other nature is extin- 
gcuishable by the donee,** unless it is coupled with 


20. Campbell v. Fowler, 11 S.W. 


(2d) 423, 424, 226 Ky. 548. 


“The duration of a power of sale, 
granted by a will . depends 
upon the intention and purpose of the 
donor, as derived from the terms of 
the instrument itself. The test is not 
whai the testator intended to say, but 
what he meant by. the terms he chose 


to employ.” Campbell’v. Fowler, su- 
pra. 
21. Campbell v. Fowler, supra. 


[a] Rule applied.—Where proper- 
ty is devised to the testator’s widow 
for her life, with power to sell or dis- 
pose of it for the benefit of herself 
or the children, a precatory provision 
expressing the testator’s wish that as 
each child shall arrive at majority his 
share shall be paid over to him does 
not show any intention to limit the 
duration of the power expressly 
granted for the widow’s life, or pre- 
vent it from being exercised after all 
the children have attained full age. 
Campbell v. Fowler, 11 S.W.(2d) 423, 


226 Ky. 548. 

22. Campbell v. Fowler, 11 S.W. 
(2d) 423, 226 Ky. 548. 

23. Cotton v. Burkelman, 36 N.E. 


890, 142 N.Y. 160, 40 Am.S.R. 584. 


24. Hatcher v. Rice, 105 So. 881, 
213 Ala. 676; Dunn v. Morse, 83 A. 795, 
109 Me. 254; Dana v. Stafford, 56 A. 
88, 76 Vt. 16. 


25. Dana v. Stafford, supra. 


Discretionary and imperative pow- 
ers in general see supra § 1954. 


26. See statutory provisions. 


27. Powers contingent upon con- 
sent of another see supra § 1960. 


28. New Cathedral Cemetery v. 
Browning, 138 A. 258, 153 Md. 408. 


29. See Powers § 81. 


30. Naked or collateral power de- 
fined see Powers § 11. 


31. Baker v. Wilmert, 123 N.E. 627, 
288 Ill. 434. 


32. Baker v. Wilmert, supra. 


33. Baker v. Wilmert, 123 N.E. 627, 
288 Ill, 484; Johnson. v. Harris, 259 
S.W. 35, 202 Ky. 193; Columbia Trust 
Co. v. Christopher, 117 S.W. 9438, 133 
Ky. 335; Lyon v. Alexander, 156 A. 
Sato Oi aig BeaS Seat Ge ALE ees 1427; 
Grosvenor v. Bowen, 10 A. 589, 15 R.1. 


ha And see cases infra notes 35-— 


For later cases, developmenis and changes in the law see Annotations, same title and section number, 


% 
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§§ 1965-1966] 


a trust,** and is extinguished by any dealing with the 
property, which is the subject of the power, incon- 
sistent with the exercise of such power,**® as by mak- 
ing or joining in a conveyance of the property,®® or 
a family settlement fixing the rights of the parties 
in the estate,?7 or by an agreement, for a sufficient 
consideration, not to exercise the power.*® 
to dispose of property is not, however, extinguished 
or destroyed by a lease of the property,*®® but con- 
tinues in existence after the lease is terminated, ei- 
ther by its own limitations or by forfeiture for non- 
The release or extin- 
guishment of a power as to a part of the property 
which is subject thereto does not put an end to the 
power or preclude its exercise as to other parts of 


performance of condition.*® 


34. .Baker v. Wilmert, 123 N.E. 627, 
288 Ill. 484; Lyon v. Alexander, 156 
A. 84, 304 Pa. 288, 76 A.L.R. 1427; Re 
Jones, 44 N.S. 81. 


35. Johnson y. Harris, 259 S.W. 35, 
202 Ky. 193; Columbia Trust Co. v. 
Christopher, 117 S.W. 943, 133 Ky. 335. 
And see cases infra notes 36-88. 


36. Ill.—Baker v. Wilmert, 123 N. 
EB. 627, 288 Ill. 434. 


Ky.—Johnson v. Harris, 259 S.W. 
35, 202 Ky. 193; Columbia Trust Co. 
Vv. pers topher 117 S.W. 948, 183 Ky. 
33D. 


N.C.—Tillett v. Nixon, 104 S.E. 352, 
180 N.C. 195. 


Pa.—Lyon v. Alexander, 156 A. 84, 
304 Pa. 288, 76 A.L.R. 1427. 


R.I.—Grosvenor v. Bowen, 10 A. 589, 
1S RL 549. 


[a] Even though power is exer- 
cisable only by will (1) it is extin- 
guished when the donee joins in a 
warranty deed conveying the proper- 
ty. Baker v. Wilmert, 123 N.B. 627, 
288 Ill. 434. (2) Powers exercisable 
only by will see supra § 1959. 


{[b] Fact that extinguishment is 
for a consideration in such case does 
not affect its validity or prevent it 
trom being effectual. Lyon v. Alex- 
ander, 156 A. 84, 304 Pa. 288, 76 A.L. 
R. 1427. 


37. White v. Roberts, 
145 Md. 405. 


38. Lyon v. Alexander, 156 A. 84, 
304> Paw i028 82 06 MAL LORS 14275" In re 
Drew, 1 Ont.L. 575. 


[a] Power to devise property may 


125 A. 733, 


-be extinguished by an agreement, for 


a valuable consideration, not to exer- 
cise it, as by a deed of conveyance 
containing, such agreement or cove- 
nant. In re Drew, 1 Ont.L. 575. 


39. Sheffield v. Grieg, 89 S.E. 664, 
105 (S.C; 2:9: 


40. Sheffield v. Grieg, supra. 


41. Strattman v. Strattman, 99 A. 
571, 91 Conn. 240. 


{a] Rule applied.cWhere a will 
gave the testator’s property to his 
widow for her life, with a gift over 
to the children, and empowered the 
widow to dispose by will of “all of my 
property of which she retains the life 
estate up to the time of her death,” 
and the widow in her lifetime gave 
one of the daughters a quitclaim deed 
of her interest in a part of the prop- 
erty, the power still attached to all 
of the property in which the widow 
retained a life estate, and her disposal 
of her life estate in part of it did not 
terminate or put an end to the power 
as to the other parts of the property. 
Strattman v. Strattman, 99 A. 571, 91 
Conn, 240. 


42. Devolution of property on fail- 


WILLS 


such property.*! 


A power 


[69 C.J.] 853 


[§ 1966] 5. Devolution of Property on Default in 
Exercise of Power.*? 
cept as otherwise provided by statute,*® where a tes- 
tamentary power, other than an imperative** or a 
nonexclusive*® power of appointment, is not exercis- 
ed by the donee, or an attempted exercise thereof is 
void and ineffective, the property over which the 
power was given stands as if the power had never 
been created or conferred,#® and as if there had been 
no attempt to exercise it,*7 and such property accord- 
ingly passes under the donor’s will,*® to such per- 
sons, if any, as are designated, either expressly*® or 
by implieation,®°® to take it in case of default in ex- 
ercise, or, if none is so designated,*! or if the per- 


It is a general rule that, ex- 


ure of testamentary disposition in| [dism in 28 N.E. 401, 127 -N.Y. 687, 


general see infra §§ 2300-2329. 
43. See statutory provisions. 


Statute providing for distribution 
among beneficiaries of exclusive pow- 
er see infra text and note 68. 


44, WNonexercise of imperative pow- 
er see infra text and notes 59-61. 


45. Failure to exercise nonexclu- 
en ea see infra text and notes 


46. Lord v. Roberts, 153 A. 1, 84 
NCH. 517. 
47. In re Hays’ Estate, 135 A. 626, 


288 Pa. 348. 


48. Ky.— Struck v. Lilly, 293 S.W. 
153, 219 Ky. 604. 


N.H.—Weston v. Second Orthodox 
Congregational Society, 110 A. 137, 79 
N.H. 245. 


N.Y.—In re Skidmore’s Estate, 266 
N.Y.S. 312, 148 Misc. 569; Montague 
Seon ese hs, 183.N.Y.S) 343, 1701 Misc: 


Pa.—In re Rumsey’s Estate, 135 A. 
119, 287 Pa. 448. 


S.C.—Blakely v. Blakely, 152 S.E. 
24, 155 S.C. 128; Ketchin v. Rion, 47 
S.E. 376, 68 S.C. 260. 


49. U.S.—Codman vy. Commissioner 
of Internal Revenue, 50 F.(2d) 763. 


De hacen et v. Dyson, 2 Ga. 


Il].—Miller v. Brinton, 128 N.E. 370, 
294 Til. 177. 


Ky.—Hicks v. Connor, 276 S.W. 
844, 210 Ky. 773; McCullough’s Adm’r 
v. Anderson, 13. S.W. 353, 90 Ky. 126, 
11 Ky.L. 939, 7 L.R.A. 836 and note. 


Md.—Graham y. Whitridge, 57 A. 
609, 58 A. 36, 99 Md. 248, 66 L.R.A. 
408. 


Mass.—Krause_ v. 
Mass. 482; Smith v. Snow, 123 Mass. 
323; Kuhn v. Webster, 12 Gray 3; 
Hubbard v. Rawson, 4 Gray 242. 


Mich.—Weir v. Michigan Stove Co., 
7 N.W. 78, 44 Mich. 506. 


Miss.—Hammett v. Markham, 90 So 


Klucken, 135 


$48, 128 Miss. 39. | 


Mo.—Mitchell v. Board of Curators 
of Morrisville College, 266 S.W. 481, 
305 Mo. 466; Buckner v. Buckner, 164 
S.W. 5138, 255 Mo. 371; Grace v. Per- 
ry, 95 SUW. 875; 197 Mo: 550, 7 Ann: 
Cas. 948. 


N.H.—Lord v. Roberts, 153 A. 1, 84 
N.H. 517; Fowler v. Ladd, 114 A. 271, 
80 N.H. 44. 


N.J.—Ackerman v. Ackerman, 86 A. 
542, 81 N.J.Eq. 437. 


N.Y.—Learned v. Tallmadge, 26 
Barb. 443; McKeown vy. Officer, 6 N.Y. 
S. 201, 2 Silv.Sup. 552, 53 Hun 634 


3 Silv.A. 525]; In re Rynear’s Estate, 
224 N.Y.S. 606, 180 Misc. 804. See to 
same effect In re Shapiro’s Estate, 
236 N.Y.S. 280, 1384 Misc. 363 [Laff 243 
N.Y.S. 813, 229 App.Div. 867]. 


Pa.—In re Rumsey’s Estate, 135 A. 
119, 287 Pa. 448; Johnson’s Estate, 
120 A. 128, 276 Pa. 291; Safe Deposit, 
etc:, Co. v. Friend, 50) Aj: 995; 2000\Ra: 
429; Warne’s Estate, 14 Pa.Dist.&Co. 


105; Freeman’s Est., 17 Pa.Dist. 472; 
Breeman's* Hst.,) 15° Pa.Dists 19285 
Evans’s Estate, 10 Pa.Dist. 261; Lyn- 


dall’s Est., 2 Pa.Dist. 476, 32 Wkly. 
N.C. 325. See Ogden’s Est., 30 Pa.Co. 
427 (recognizing rule). 


Tenn.—Robinson vy. 
Tenn.Ch. 11. 


Eng.—Comiskey v. 
bury, [1905] A.C. 84; In re Marten, 
[1902] 1 Ch. 314. Compare Eales 
v. Drake, 1 Ch.D. 217 (holding that, 
where the donee of a power of Aap- 
pointing or apportioning £7000 among 
a class makes appointments, by his 
will, to the members of such class of 
specific sums aggregating £10,000, and 
one appointee dies in the lifetime of 
the donee, so that the appointment to 
him lapses, the other appointees, and 
not the persons to whom the money 
would go, under the donor’s will, in 
default of appointment, are entitled 
to the benefit of the lapse, which has 
the effect of augmenting the estate so 
as to diminish or obviate the neces- 
sity of abating pro tanto the appoint- 
ments to them). 


[a] Limitation over in case donee 
of power exercisable by will dies in- 
testate.—Under a will giving a pow- 
er to appoint by will, and providing 
for the disposition of the property in 
the event of the donee “dying intes- 
tate,” the quoted phrase is equivalent 
to “failing to exercise the power,” and 
if the power is not exercised the prop- 
erty passes to those persons designat- 
ed to receive it by the donor’s will. 
In re Rynear’s Estate, 224 N.Y.S. 606, 
130 Misc. 804. 


[b] Illegal direction in will of do- 
nee.—The portion of an estate which 
the donee of the power of appointment 
attempted to pass by an invalid di- 
rection in a will passed to the donee’s 
next of kin pursuant to the donor’s 
alternate direction. In re Wickham’s 
Will, 249 N.Y.S. 148, 189 Misc. 729. 


50. Rogers v. Rogers, 2 Head 
(Tenn.) 660. 


51. Cutter v. Burroughs, 61 A. 767, 
100 Me. 379; Waterman v. New York 
Life Insurance & Trust Co., 142 N.E. 
668, 237 N.Y. 293; Re Simonton, 48 
Ont.L. 41. Compare Tweddell v. New 
York Life Insurance & Trust Co., 63 
N.Y.S. 369, 49 App.Div. 258 [aff 59 N. 
EH, 1131, 166 N.Y. 608] (where it ap- 
peared that the testator gave property 
in trust for one for life, and on her 


Harrison, 2 


Bowring-Han- 
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sons designated never come into existence, or the 
gift otherwise lapses,°? to the residuary devisees and 
legatees of the donor, except where the powgr was 
conferred by the residuary clause,®* or where the 
will contains no residuary clause,°>* in which case 
the property passes, as intestate property, to the 
heirs or next of kin of the donor,®® ascertained as of 
the date of the donor’s death.°® Even though the 
persons who take the property, under the foregoing 
rules,®* are also the heirs or next of kin of the donee 
of the power, they take the property under the do- 
nor’s will, or from his estate, and not from the 
donee.®® Where, however, an imperative power of 
appointment®® is not exercised, it will be exercised 
by the court, so that the property will pass to the per- 
sons to whom the appointment was directed to be 
made,®® under the rule that equity regards that as 
done which ought to be done.6 Likewise, where the 


death to transfer it to such persons] 520. 
as she should by will appoint, with- 55. 
out making any provision for its dis- 
position in case of failure to exercise 
the power; and thereafter, in a pro- 
ceeding to appoint a new trustee, a 
trustee was appointed, and directed to 
hold the property for the beneficiary 
for life, and at her death to transfer 
UAB A005) such persons as she should by 


220 Ala. 247; 
90 So. 


WILLS 


See cases supra notes 53, 54. 


Devolution of property of intestate 
in general see Descent and Distribu- 
tion 18 ‘C.J. p 795. 


56. Powell v. Pearson, 125 So. 39, 
Hammett v. Markham, 
848, 128 Miss. 39. aie, 
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[§ 1966 


power is a nonexclusive one to appoint or apportion 
property among designated persons, or the members 
of a designated class,°2 and there is no gift over in 
case the power is not exercised, the property which 
was subject to the power becomes vested, on default. 
in its exercise, in all of such persons, or all the 
members of such class, in equal shares;®* the class 
is ordinarily to be ascertained, in such case, as of 
the time of the donee’s death,°* and so it has been 
held that the heirs or issue of members of the class 
surviving the donor of the power but dying before 
the death of the donee are not entitled to share in 
the property,*® but on this point there is also author- 
ity to the contrary.°® This rule as to equal division 
among all the objects of a nonexclusive power has 
also been applied, in a few eases, where the power 
was exclusive;®’ and in at least one jurisdiction it 
has, by statute, been made applicable to exclusive 


N.C.—Little v. Bennett, 58 N.C. 156. 


R.I.—Hazard v. Bacon, 108 A. 499, 
42 RI. 415. 


Eng.—Harding v. Glyn, 1 Atk. 469, 
26 Reprint 299; Re White, Johns. 656, 
70 Reprint 582: Penny v. Turner, $ 
Phil. 493, 22 Bne. Ch. 493, 41 Reprint 
1034; Casterton v. Sutherland, 9 Ves. 
445, 32 Reprint 674; Reade v. 


will appoint, “or, in default of ap- 57. See supra text and notes 46—| Reade, 5 Ves.Jr. 744, 31 Reprint 836°: 
pointment, to her next of kin; a ang 56. Fortescue v. Gregor, 5 Ves.gr. 553, 34 
it was held that such decree rendere 56. Dp : Del.Ch. eprin oyléy. v7. Attys Weeae t 
the matter res OS that the] 464 A. Bh ae v. Du Pont, (De )| Vin. Apr. 486 PL 8 

first beneficiary’s next o in were en- : of 

titled to the property, on her failure 59. Imperative powers generally 2 ae hace v. Dawson, [1929] 


to make an appointment). See supra § 1954. 


52. Powell v. Pearson, 131 So. 571, 


222 Alg. 199; Warne’s Estate, 14 Pa. 
Dist.&Co. 105. 
Lapse: 


In general see infra §§ 2254-2296. 
Lapsed appointment see supra § 1963. 


53. Wintuska v. Peart, 36 S.W.(2d) 
50, 237 Ky. 666; In re Hayman’s EHs- 
tate, 237 N.Y.S. 215, 134 Misc. 808 
[supplemented on other grounds 239 
N.Y.S. 588, 136 Mise. 199, 137 Misc. 
329, and aff 243 N.Y.S. 803, 229 App. 
Div. Soc. Catt 17% IN... 13955 2560 N.Y. 
557)]; Duff v. Rodenkirchen, 182 N. 
Y.S. 35, 110. Mise! 575 faff, 133° N-Y.S. 
947, 193 App.Div. 898]; Jackson v. 
Potter, 4° Wend. (N.Y.) 672; Sharp- 
steen v. Tillou, 3 Cow. (N.Y.) 651; 
Armstrong v. Armstrong, 11 Ohio Cir. 


Ct.N.S. 474; Gittleman’s Appeal, 3 
Walk. (Pa.) 270; Dunn’s Wstate, 13 
Phila. .(Pa,.) 395, 10) Wkly.N-.C. 3138. 


See Milhollen’s Adm’r v. Rice, 13 W. 
Va. 510 (dictum), 


54. Ala.—Powell v. Pearson, 125 
So. 39, 220 Ala. 247. 


Ga.—Walker v. Williamson, 25 Ga. 
549. 

Ill.—Fairman v. Beal, 14 Ill. 244. 

Ky.—Pate v. Barrett, '2 Dana 426. 


Md.—Lyon v. Safe Deposit & Trust 
Co., 87 A. 1089, 120 Md. 514. 


Mass.—Chase v. Ladd, 29 N.E. 637, 
155 Mass. 417. 


N.Y.—Webb v. Sanford, 55 N.Y.Su- 
WES 0O9,) Li INSYaoty ods (oe 


N.C.—Holt v. Hogan, 
Freeman v. Okey, 56 N.C. 473 


Peace oiler v. Byrd, 21 S.C.Eq. 


Va.—Burruss v. Nelson’s Ex’r, 110 
S.E. 254, 132 Va. 17; Davis v. Ken- 
dall, 107 S.E. 751, 1380 Va. 175; Frazier 
v. Frazier’s x’rs, 2 Leigh (29 Va.) 
642; Morris v. Owen, 2 Call (6 Va.) 


For later cases, developments and changes in the law see Annotations, same title and section number, 


58 N.C. 82;| 


60. Ky.—Collins v. Carlisle’s Heirs, 
7 B.Mon. 14. 


N.J.—Cox v. Wills, 22 A. 794, 49 N. 
J.Eq. 130 [rev on other grounds 25 
A. 938, 49 N.J.Eq. 573]. 


N.Y.—Brown v, Doherty, 78 N.E. 
147,185 N.Y. 383, 113 Am.S-R. 915, 37 
N.Y.Civ.Proc. 312; Smith v. Floyd, 35 
N.E. 606, 140 N.Y. 837: Wild v. Bergen, 
i6 Hun 4127; Dominick v. Sayre, 5 N. 
Y.Super. 555, 8 N.Y.Leg.Obs. 278. 


W.Va. tee ee s Adm’r v. Rice, 
13 W.Va. 510 


wWiesifones v. Roberts, 
917, 84 Wis. 465. 


Compare Cutter v. Burroughs, 61 A. 
767, 100 Me. 379 (holding that the 
property passes, in default of execu- 
tion of an imperative power, charged 
with a trust for the performance of 
the power, or for the benefit of the 
beneficiary thereof, and the court may 
appoint a trustee to exercise it). 


61. See Hquity §§ 190-198. 


62. Nonexclusive powers in gen- 
eral see supra § 1949. 


63. Ala.—Pitts v. Howard, 94 So. 
495, 208 Ala. 380. 


Conn.—Allen v. Davies, 82 A. 189, 
85 Conn. 172. 


Til.—Wetmore vy. Henry, 102 N.E. 
189, 259 Ill. 80, Ann.Cas.1914C 247, 


Mo.—Von Behrn v. Stoeppelmann, 
226 S.W. 875, 286 Mo. 73. 


Neb.—Loosing v. Loosing, 122 N. 
W. 707, 85 Neb. 66, 25 L.R.A.N.S. 920. 


PO ee ah v. Wendell, 20 N.H. 


54 N.W. 


N.J.—Den ex dem. Micheau v. Craw- 
ford, 8 N.J.Law 90; Sketchley v. 
Campton, 132 A. 671, 99 N.J.Eq. 181. 


N.Y.—Hoey v. Kenny, 25 Barb. 396. 
But see Webb v. Sanford, 55 N.Y.Su- 


per. 139; Ad NovAStuatod a (oom Ctat lane 


to apply the rule). 


Newfoundl.—In re Blundon, 9 New- 
foundl. 178. 


See to same effect Tomlinson vy. 
Nickell, 24 W.Va. 148. 


Compare Mankey v. Adams, 18 F. 
(2d) 60 (holding that, where a will 
gave property to the testator’s wid- 
ow for life, remainder “to be by her 
disposed of among my children” as 
she should think fit and proper, and 
the widow made an invalid appoint- 
ment to others than such children, the 
property passed to the testator’s heirs 
at law). 


“An estate given to certain per- 
sons subject to a power of division or 
apportionment among them will not 
be defeated because he by whom the 
power should have been executed has 


neglected to execute, or disabled him-- 


self from executing it. In such case 
the estate vests in equal interests.” 
Den ex dem. Micheau y. Crawford, 
8 N.J.Law 90, 102. 


64. Pitts v. Howard, 94 So. 495, 208 


Ala. 380; Hoey v. Kenny, 25 Barb. €N. 
BY 396; In re Blundon, 9 Newfoundl. 


Time of ascertainment of class in 
general see supra §§ 1269-1274. 


65. Daniel v. Brown, 159 S.E. 209, 
£56 Via, S63,075. AlbtRarntoade 


ie Von Behrn v. Stoeppelmann, 
226 S.W. 875, 286 Mo. 73; Bridgewa- 
ter v. Turner, 29 SOW. (2a) 659, 161 
Tenn. 111. 


67. Ky.—Shaver vy. Ellis, 11 S.W. 
(2d) 949. 226 Ky. 806; McGaughey’s 
Adm’r v. Henry, 15 B.Mon. 383. 


N.C.—Henderson y. Western Caro- 
lina Power Co., 157 S.H. 425, 200 N.C. 
443, 80 A.L.R. 497, 


Pa.—In re Hays’ Estate, 134 A. 402, 
286 Pa. 520. 


Tenn.—Bridgewater v. Turner, 29 
S.W. ee 659, 161 Tenn. 111; Cruse vs 
McKee, 2 Head 1, 73 Am,.D. 186 


4 


¥ 


§§ 1966-1968] 


powers. ®® 


[§ 1967] N. Actions To Construe Wills*—1. Na- 
An action for the construction of a will is in 
effect a suit to determine the rights of the parties 


ture. 


under the will.®® 


[§ 1968] 2. Jurisdiction’?°—a. Of Courts of Eq- 
Majority rule. 
the great weight of authority, courts of equity have 
no power to construe wills as a distinet and independ- 
ent branch of jurisdiction ;7! but the power is inci- 
dent to some of the recognized grounds of equity ju- 
And it has very generally been declar- 
ed by courts and text-writers that, independently of 
statute,”? the power of courts of equity to construe 


uity—(1) In General. 


risdiction.?2 


W.Va.—Milhollen’s Adm’r v. Rice, 
13 W.Va. 510. 


Eng.—Re White’s Trusts, Johns. 
656, 70 Reprint 582. Compare Grant 
v. Lynam, 4 Russ. 292, 4 Eng.Ch. 292, 
38 Reprint 815; Birch v. Wade, 3 Ves. 
&B. 198, 35 Reprint 454; Cruwys v. 
Colman, 9 Ves.Jr. 319, 32 Reprint 626 
(all holding that, where “relatives” 
are the objects of a power, and it is 
not exercised, then, without refer- 
ence to whether the power is exclu- 
sive or merely distributive, the prop- 
erty will be divided amongst the stat- 
utory next of kin, in the absence of 
any contrary intent appearing in the 
will of the donor); Re Caplin’s Will, 
2 Dr.&Sm. 527, 62 Reprint 720 (ap- 
parently applying the same rule). 


Exclusive powers in general see su- 
pra § 1949. 


68. See statutory provisions; and 
Waterman v. New York Life Insur- 
eee Trust Co., 142 N.BH. 668, 237 N. 


[a] In New York, under Real 
Prop. L. § 160, providing that if a 
trustee of a power, with the right of 
selection, dies leaving the power un- 
executed, its execution must be ad- 
judged for the benefit, equally, of ail 
the persons designated as beneficia- 
ries of the trust, division is to be 
made in accordance with the terms 
of such statute in those cases, and 
those only, where some other divi- 
sion is not directed, either expressly 
or by implication, in default of the 
appointment. Waterman v. New 
York Life Insurance & Trust Co., 142 
N.E. 668, 237 N.Y. 293. 


69. Kaplan v. Coleman, 60 So. 885, 
180 Ala. 267. 


_ [a] Bule applied.—An order for 
registry and execution of a will, made 
in the common as distinguished from 
the solemn form of probate, need not 
be annulled as a condition precedent 
to a suit in the same court to invoke 
an interpretation of the order for the 
execution of the will contradictorily 
with the parties in interest. Succes- 


sion of Manion, 79 So. 409, 143 La. 
799. 
70. Power to construe will on ap- 


peal in probate proceeding see inira 


Waiver of objections to jurisdiction 
see infra § 2042. 


71. Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 287; Mellen v. Mellen, 34 N. 
BE. 925, 1389 N.Y. 210; Voshall v. Clark, 
108 N.Y.S. 3138, 123 App.Div. 136; Her- 
ring v. Herring, 104 S.E. 363, 180 N.C. 
165; Hart v. Darter, 58 S.E. 590, 107 
VWaw310, 15 5b .RTA.N-S: (599, 13 ‘ann. 
Cas. 2 and note 1; Snyder v. Grand- 
staff, 31 S.E. 647, 96 Va. 473, 70 Am. 
S.R. 863; Buskirk Vv. Ragland, 65 S. 


f 


WILLS 


[69 C.J.] 855 


wills may be exercised only as an incident to their 


general jurisdiction over trusts,7* and that, when no 
trust is involved, jurisdiction will generally be de- 
clined,*® this principle being subject to the well set- 
tled exception that if the court has acquired juris- 


diction of a cause under some other of its known and 


According to 


of the will are 
plied.78 


KE. 101, 65 W.Va. 749. 
infra this section. 


72. Jackson v. Callahan, 109 S.E. 
499, 152 Ga. 2386; Hart v. Darter, 58 
S.H. 590, 107 Va. 310, 15 L.R.A.N.S. 
599, 13 Ann.Cas. 2 and note 1; Snyder 
v. Grandstaff, 31 S.E. 647, 96 Va. 473, 
70 Am.S.R. 863; Messer v. Reitz, 94 
SB 952 St W.Va. 483; Buskirk v. 
Ragland, 65 S.E. 101, 65 W.Va. 749; 
Martin v. Martin, 44 S.E. 198, 52 W. 
Va. 381. 


73. See infra § 1973. 


74. Ark.—Williamson _ v. 
135 S.W. 361, 97 Ark. 588; 
Frank, 113 S.W. 640, 88 Ark. 1, 129 
Am.S.R. 73, 19 L.R.A.N.S. 176; Head 
v. Phillips, 68 S.W. 878, 70 Ark. 432. 


D.C.—Donovan vy. Mahoney, 45 App. 
D.C. 480; Hasler v. Williams, 34 App. 
D.C. 319; Jordan v. O’Brien, 33 App. 
D.C. 189. 


Hawaii.—Spencer v. Bishop, 31 Ha- 
waii 259; In re Kaiena’s Wstate, 24 
Hawaii 148; Paiko vy. Boeynaems, 21 
Hawaii 196. 

Ill.—McCutcheon v. Pullman Trust 
& Savings Bank, 96 N.E. 510, 251 Il. 
550; Miller v. Rowan, 96 N.E. 285, 
251 Ill. 344; “Pingrey v. Rulon, 92 N. 
EH. 592, 246 Ill. 109; Beiber v. Por- 
ter, 90 N.H. 183, 242 Ill. 616; Fletcher 
NV; Root; (882 NE: 937, 240 Til. 429); 
Strawn yv. Jacksonville Female Acad- 
emy, 88 N.E. 460, 240 Ill. 111; Har- 
rison v. Owsley, 50 N.E. 227, 172 Ill. 
629; Minkler v. Simons, 50 N.E. 176, 
172) AN s2c.8 3.4 Prop RepsAnn., 167 
Bene vee v. Riggs, 14 N.E. 840, 123 


Ind. se uehes v. Hughes, (App.) 63 
N.E. 250 


Mivh2- Mackensis v. Union Guard- 
Pe Trust Co., 247 N.W. 914, 262 Mich. 
o 5 


Miss.—Kendrick v. 
So. 181, 185 Miss. 328. 


Neb.—Andersen vy. Andersen, 96 N. 
W. 276, 69 Neb. 565; Kennedy v. Mer- 
rick, 64 N.W. 960, 46 Neb. 260. 


N.H.—Greeley v. Nashua, 62 N.H. 
166. 


N.J.—Hoe v. Hoe, 93 A. 882, 84 N. 
J.Eq. 401; Hoagiand v. Cooper, 56 A. 
705, 65 N.J.Eq. 407; Torrey v. Tor- 
rey, 36 A. 1084, 55 N.J.Eq. 410. Com- 
pare dictum in Benham v. Hen- 
drickson, 32 N.J.Eq. 441 (to the ef- 
fect that uncertainty in devises made 
by will of itself furnishes sufficient 
reason for recourse to a court of equi- 
ty for construction). 


N.Y.—In re Mount’s Will, 77 N.E. 
999, 185 N.Y. 162; Washbon v. Cope, 
39-N.E. 388, 144 N.Y. 287; Mellen v. 
Mellen, 34 N.E. 925, 139 N.Y. 210; 
In re Keleman, 26 N.B. 968, 126 N.Y. 


*By WILLIAM A. MARTIN (§§ 1967-2066). 


And see cases 


Grider, 
Frank v. 


Kendrick, 100 


accustomed heads of jurisdiction, it will construe a 
will when necessary to afford the relief to which the 
parties are entitled.*® 


Minority rule. 
prevailing rule,*? courts of equity assume jurisdic- 
tion of suits to construe wills wherever the provisions 


In a few states, contrary to the 


of doubtful construction, without 


regard to the existence of a trust, express or im- 


73; Anderson v. Anderson, 19 N.E. 
42%, 122 NvY. 204,7 2) LReA. 175; Bor= 
ton v. Cantwell, 15 N.B. 546, 108 N.¥. 
255; Wager v. Wager, 89 N.Y. 161; 
Dill v. Wisner, 88 N.Y. 153; Monarque 
vy. Monarque, 80 N.Y. 320, 8 Abb-N.Cas. 
102 [rev 19 Hun 332]; Chipman v. 
Montgomery, 63 N.Y. 221; Bailey v. 
Briggs, 56 N.Y. 407; Greene v. Fitz- 
gerald, 165 N.Y.S. 36, 178 App.Div. 
941; Matter of Coughlin, 157 N.Y.S. 
630, 271 .App.Diwv:,. 662% “Voshall, ‘« 
Clark, 108 N.Y.S. 313, 123 App.Div. 
136; McKinlay v. Van Dusen, 78 N.Y. 
S. 377, 76 App.Div. 200; Whitney v. 
Whitney, 18 N.Y.S. 3, 63 Hun 59; Post 
Vii Hover; 30), Barb. 32) (faft e33- Ney. 
593]; In re Walsh’s Hstate, 264 N.Y. 
S. 621, 147 Misc. 103; Furguson v. 
Glover, 170 N.Y.S. 141, 103 Misc. 341; 
In re Swartz’s Will, 189 N.Y.S. 1105, 
79 Mise. 888; Bowers v. Smith, 10 
Paige 193. 


N.C.—Finley vy. Finley, 158 S.E. 549, 
201 N.C. 1; Alsbrook v. Reid, 89 N.C. 
151; Tayloe v. Bond, 45 N.C. 5. 


Ohio.—Bowen v. Bowen, 38 Ohio St. 


426; Corry v. Fleming, 29 Ohio St. 
ik Collins v. Collins, 19 Ohio St. 


pea Pare cad Ss v. Edgar, 37 P. 73, 26 Or. 


Wieeg ploEse v. Lyman, 24 A. 7638, 64 
Vit2 16% 


W.Va. —Nicklin y. Downey, 132 S. 
HE. 735, 101 W.Va. 320; Buskirk v. 
Ragland, 65 S.E. 101, 65 W.Va. 749; 
Martin v. Martin, 44 S.E. 198, 52 Ww. 
a 


Wis.—Rowley v. Rowley, 127 N.W. 
1002, 148 Wis. 325; Miller v. Drane, 
75 N.W. 418, 100 Wis. 1. 


“It is by reason of the jurisdiction 
of courts of ehancery over trusts 
that courts having equitable powers, 
as an incident to that jurisdiction, 
take cognizance and pass upon the 
interpretation of wills.” Strawn v. 
Trustees of Jacksonville Female 
Academy, 88 N.E. 460, 462, 240 [1]. 111. 


75. In re Swartz’s Will, 139 N.Y. 
S. 1105, 79 Misc. 388. And see cases 
supra 74 note. 


76. See infra § 1976. 
77. See supra text and note 71. 


78. Reid v. Armistead, 138 So. 537, 
224 Ala. 43; Kaplan v. Coleman, 60 
So. 885, 180 Ala. 267; Spiers v. Zeig- 
ler’, 57 So. 699, 175 Ala. 664; Carroll v. 
Richardson, 6 So. 342, 87 Ala. 605; 
Wintermute v. Heinly, 47 N.W. 66, 81 
Towa 169; Howard v. Smith, 42 N.W. 
525, 78 Iowa 73; Hanna v. Prewitt, 
155 S.W. 726, 153 Ky. 310; Angel v. 
Wood, 154 S.W. 1108, 153 hy. 195; 
Little v. Birdwell, 21 Tex. 597, 73 Am. 
D. 242; Howze v. Howze, 14 Trex. 232; 


Crosson v. Dwyer, 30 S.W. 929, 9 Tex 


856 [69 C.J.] 


Statutory change of rule. 


umplication.*? 


As elsewhere shown, 
there are statutes in a number of jurisdictions which 
are held to authorize courts of equity to entertain ac- 
tions to determine the construction of wills devising 
land although no trust is created.’ 


[§ 1969] (2) Where Trusts Are Created by Will. 
(a) In General. Courts of equity have inherent 
power under their general jurisdiction over trusts 
to construe wills to the extent to which trusts are 
thereby created,®° either expressly or by necessary 
This power has long been recogniz- 


- WILLS 


risdictions.®3 


[§§ 1968-1970 


[§ 1970] (b) Implied ‘Trusts; Wills of Personal 
Property. An executor is always a trustee of the 
testator’s personal property,’* which he holds in 


trust for the legatees or beneficiaries so far as it is 


ed,®? and is expressly affirmed by statute in some ju- 


Civ.App. 482; 
Pomeroy Equity Jurisprudence (38d 
ed) § 1157. Contra Lake View Min- 
ing & Mfg. Co. v. Hannon, 9 So. 539, 
937 Ala. 87. 


79. See infra § 1978. 


80. Ala.—Boshell v. 
SOuloos) sols. wAlan ) 3205: Hanson ve 
Naugher, 93 So. 560, 207 Ala. 592; 
Cowles v. Pollard, 51 Ala. 445; Sellers 
v. Sellers, 35 Ala. 235; Trotter’ yv. 
Blocker, 6 Port. 269. 


Ark.—Stifft v. W. B. Worthen Co., 
6 S.W.(2d) 527, 177 Ark. 204; Gaines 
v. Arkansas National Bank, 280 S.W. 
993, 170 Ark. 679; LeFlore v. Hand- 
lin, 240 S.W. 712, 153 Ark. 421; Nor- 
ris v. Johnson, 235 S.W. 804, 151 Ark. 
189; Heiseman y. Lowenstein, 169 
S.W. 224, 113 Ark. 404, Ann.Cas.1916C 
601; Booe v. Vinson, 149 S.W. 524, 104 
Ark. 439; Wiiliamson y. Grider, 135 
S.W. 361, 97 Ark. 588. 


Conn.—Security Co. v. Pratt, 32 A. 
396, 65 Conn. 161; Crosby v. Mason, 
32 Conn. 482. 


Del.—Murphy v. McBride, 130 A. 
283, 14 Del.Ch. 457 [aff 124 A. 798, 
14 Del.Ch. 242]. 


Ga.—Clark v. Clark, 17 Ga. 435. 


Ill.—Arnold v. Arnold, 156 N.E. 
758, 325 Ill. 500; Eldred v. Meek, 55 
INSEE 65 SGs, 183umlll265475 AmisSakt.2 S65 15 
Prob.Rep.Ann. 128; Stoff v. McGinn, 
52 N.B. 1048, 178. Ill. 46, 4 Prob.Rep. 
Ann. 387; Harrison v. Owsley, 50 N. 
He 227, 172 Ill. 629; Minkler’ v...Si- 
mons, 50 N.E. 176, 172 Ill. 323, 3 Prob. 
Rep.Ann. 167 [rev 71 Ill.App. 462]; 
Hale v. Hale, 33 N.E. 858, 146 Ill. 227, 
20 L.R.A. 247; Bridges v. Rice, 99 Ill. 
414; Whitman v. Fisher, 74 Ill. 147. 


Ind.—Hughes v. Hughes, 66 N.}H. 
763, 30 Ind-App. 591. 


Iowa.—Wintermute v. Heinly, 47 N. 
W. 66, 81 Iowa 169. 


Kan.—Knox v. Knox, 124 P. 409, 87 
Kan. 381. 

Ky.—Fraser’s Ex’r v. Page, 82 Ky. 
73, 5 Ky.L. 790. 


Me.—Hichborn vy. Bradbury, 
325, 111 Mé. 519. 


Md.—Heald v. Heald, 56 Md. 300. 


Mich.—MacKenzie v. Union Guard- 
jan Trust Co., 247 N.W. 914, 262 Mich. 
563; Dean v. Mumford, 61 N.W. 7, 102 
Mich. 510. 


Mo.—Davidson v. I. M. Davidson 
Real Estate & Investment Co., 125 S. 
W. 11438, 226 Mo. 1, 186 Am.S.R. 615; 
Mersman v. Mevsman, 37 S.W’. 909, 136 
Mo. 244; Drake v. Crane, 29 S.W. 990, 
127 Mo. 85, 27 L.R.A. 653; Hamer v. 
Cook, 23 S.W. 180, 118 Mo. 476; Bre- 
dell v. Collier, 40 Mo. 287. 


Neb.—Andersen v. Andersen, 96 N. 
W. 276, 69 Neb. 565. 


N.H.—Wheeler v. Perry, 18 
307. 


Bosheil, 118 


90 A. 


N.H. 


Page Wills § 806; 317 


N.J.—U. S. Trust Co. of New York 
vy. Speir, 127 A. 33, 97 N.J.Ha. 150; 
Stevens v. Dewey, 36 A. 825, 55 N.J. 
Eq. 232; Torrey v. Torrey, 36 A. 1084, 
55 N.J.Eq. 410; Griggs v. Veghte, 19 
A. 867, 47 N.J.Eq. 179; Atty.-Gen. -v. 
Moore’s Ex’rs, 19 N.J.Eq. 508. 


N.Y.—Tonnele v. Wetmore, 88 N.E. 
1068, 195 N.Y. 436; Kalish v. Kalish, 
59 N.E. 917, 166 N.Y. 368; Read v. 
Williams, 26 N.E. 730, 125 N.Y. 560, 
21 Am.S.R. 748; Wager v. Wager, 89 
N.Y. 161 [rev 21 Hun 93]; Park Hill 
Co. v. Herriot, 58 N.Y.S. 552, 41 App. 
Div. 324; Drake v. Drake, 41 Hun 
366; Wead v. Cantwell, 46 Hun 528 
[aff 15 N.E. 546, 108 N.Y. 255]; Ly- 
ons v. Steinhardt, 76 N.Y.S. 241, 387 
Misc. Simmons y. Burrell, 28 
8 Mise. 388! [dism 31 N.Y. 
8 Hun 615]; Walrath v. 
24 How.Pr. 353; ‘Bowers—v:. 
Smith, 10 Paige 193; Hawley & King 
v. James, 5 Paige 318 [rev on other 
grounds 16 Wend. 61]; Lorillard v. 
Coster, 5 Paige 172 [rev on other 
grounds 14 Wend. 265]. 


N.C.—Mountain Park Institute v. 
hovill, 1535S:Hy 114, 198 Nic, 642; 
Perkins v. Caldwell, 77 N.C. 433; Fer- 
rand v. Howard, 38 N.C. 381% Bul- 
lock vy. Bullock, 17 N.C. 30%. 


Or.—Edgar v. Edgar, 37 P. 73, 26 
Or. 65. And see as sustaining this 


view Schramm vy. Burkhart, 2 P.(2d) 


14, 137 -Or. 208. 


W.Va.—Martin v. Martin, 44 S.E. 
198, 52 W.Va. 381. 


Wis.—Stephenson y. Norris, 107 N. 
W. 348, 128 Wis. 242; Miller v. Drane, 
75 N.W. 413; 100 Wis. 1 


“When a trust is created by a will, 
a court of equity has jurisdiction to 
construe the will. This power is in- 
cident to the jurisdiction which 
courts of chancery have over trusts. 
And this upon the theory that ‘as 
chancery will compel the performance 
cf trusts, so it will assist the trustees 
and protect them in the due perform- 
ance of the trust, whenever they seek 
the aid and direction of the court as 
to its establishment, management, 
and execution.’”’ Williamson y. Gri- 
der, 1385 S.W. 361, 363, 97 Ark. 588 
[quot Heiseman v. Lowenstein, 169 S. 


W. 224, 118 Ark, 404, 413, Ann.Cas. 
1916C 601]. 
[a] Will creating trust—A will 


imposing a duty on executors to sell 
the property of the testator, and after 
paying his indebtedness divide the 
funds among his brother and sisters 
and their heirs, created a trust and 
gave equity jurisdiction over a pro- 
ceeding brought to construe the will 
incident thereto. Norris v. Johnson, 
235 S.W. 804, 151 Ark. 189. 


81. Knox v. Knox, 124 P. 409, 87 
Kan. 381. 
82. Murphy v. McBride, 130 A. 283, 


14 Del.Ch. 457 [aff 124 A. 798, 14 Del. 
Ch. 242]; Clark v. Carter, 98 S.W. 594, 


disposed of by the will and as to the residue for those 
entitled to it under the statute of distributions.**® 
Henee it has been uniformly held that courts of 
equity have jurisdiction of actions to construe wills 
of personal property although no express trust 1s 
created theréby,®* at the suit of executors,’’ lega- 


200. Mo. 515, 531. 


‘It is a part of the ancient and 
well-defined jurisdiction of the courts 
of chancery to construe wills and de- 
clare the trust created thereby.’ 
Clark v. Carter, supra. 


83. Hichborn v. Bradbury, 90 A. 
325, 111 Me. 519; Page v. Marston, 47 
A. 529, 94 Me. 342; Heard v. Read, 47 
N.E. 778, 169 Mass. 216, 3 Prob.Rep. 
Ann. 327; Chase v. Ladd, 29 N.E. 
637, 155 Mass. 417; Welch v. Adams, 
25 N.E. 34, 152 Mass. 74, 9 L.R.A. 244; 
Batchelder, Petitioner, 18 N.E. 225, 
147 Mass. 465; Swazey v. Jaques, 10 
N.E. 758, 144 Mass. 135, 59 Am.R. 65; 
Sprague v. West, 127 Mass. 471; 
Baker v. Clark Inst. for Deaf Mutes, 
110 Mass. 88; Putnam v. Collamore, 
109 Mass. 509; Amory v. Green, 13 Al- 
len, (Mass.) 413; Treadwell v. Cor- 
ais, 5 Gray (Mass.) 341; Hooper v. 
Hooper, 9 Cush. (Mass.) 122; Roth- 
geb v. Mauck, 35 Ohio St. 503; Davis 
v. Hutchings, 15 Ohio Cir.Ct. 174, 8 
Ohio Cir.Dec. 52; Hollister v. Howe, 
6 Ohio S.&C.P. 157, 4 Ohio N.P. 168. 


84. Trotter v. Blocker, 6 Port. 
(Ala.) 269; Underwood v. Curtiss, 28 
N.E.. 585; 127 IN. Yo 52355 Hortony ve 


Cantwell, 15 N.E. 546, 108 N.Y. 255; 
Wager v. Wager, 89 N.Y. 161; Cru- 
eee v. Phelps, 47 N.Y.S. 61, 21 Misc. 


85. Underwood v. 
585, 127 N.Y. 523; Morten -v.. Cant- 
well, 15 N.E. 546, 108 N.Y. 255; Ka- 
lish v. Kalish, 61 N.Y.S. 448, 45 App. 


Curtis, 28 N.E. 


Div. 528 [aff 59 N.E. 917, 166 N.Y. 
A OR v. Smith, 10 Paige (N. 


Simmons y. Hendricks, 43 
N.C. 84, 85, 55 Am.D. 439. 


_A will does not pass a ‘chattel’ 
directly to a legatee, but mediately, 
by first giving it to the executor, 
whose assent is necessary to vest the 
legal title. Hence, there is a: trust, 
or something in the nature of a 
trust.” Simmons vy. Hendrieks, su- 
pra. 


86. Ala.—Trotter v. 
Port. 269. 


N.J.—Zabriskie vy. Huyler, 51 A. 197, 
62 N.J.Eq. 697 Laff 56 A. 1133, 64 N. 
J.Eq. 794]; Frey v. Demarest, 16 N.J. 
Eq. 236. 


N.Y.—Underwood v. Curtis, 28 N. 
BH. 585, 127 N.Y. 523; Read v. Wil- 
liams,» 26 <N..1730,0 125) INGY. 560, 20 
Am.S.R. 748; Wager v. Wager, 89 N. 
Y. 161; Greyston v. Clark, 41 Hun 
125; Walrath v. Handy, 24 How.Pr. 
353; Bowers v. Smith, 10 Paige 193. 


Blocker, 6 


N.C.—Simmons _ v. 
N.C. 84, 55 Am.D. 439. 


W.Va.—Buskirk y. Ragland, 05 S.W. 
101, 65 W.Va. 749. 


Wis.—Catlin v. Wheeler, 
935, 49 Wis. 507. 


87. See infra § 1995. 


5 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Hendricks, 43: 


§§ 1970-1973] 


tees,§§ and next of kin.8® 


[§ 1971] (c) Determining Whether Trust Has 
Been Created. As the jurisdiction of equity to in- 
terpret wills arises from its general jurisdiction over 
trusts,°° where the controversy is whether the will 
creates a trust or not, a court of equity has juris- 
diction to determine whether a trust is created, and, 
Jurisdiction is not de- 
pendent on the trust being upheld.®? 


if created, to construe it.®! 


WILLS 


[69 C.J.] 857 


relief asked by the bill,®* it has very generally been 


jurisdictions. °® 


[§ 1972] (3) Where Only Legal Titles Are In- 


volved—(a) In General. 


88. See infra § 1999. 

89. See infra § 2002. 

90. Comstock v. Redmond, 96 N.E. 
1073;8 252) Til) 522. 

91. Comstock v. Redmond, supra; 


McCutcheon v. Pullman Trust & Sav- 
ings Bank, 96 N.E. 510, 251 Dll. 550; 
Orr v. Yates, 70 N.E. 731, 209 Ill. 222; 
Davidson v. I. M. Davidson Real Es- 
tate, etc., Co., 125 S.W. 1143, 226 Mo. 
1, 186 Am.S.R. 615; Tonnele v. Wet- 
more, 88 N.E. 1068, 195 N.Y. 436 [mo- 
tion den 85 N.E. 1116, 192 N.Y. 583]; 
Read v. Williams, 26 N.E. 730, 125 N. 
Y. 560, 21 Am.S.R. 748. 


92. Tonnele v. Wetmore, 88 N.E. 
1068, 195 N.Y. 486, 442 [motion den 
o> NAH, 1116, 192 N, Y¥- 583i. 


“The action is for the express pur- 
pose of determining doubtful or dis- 
puted clauses in a will, and not for 
the purpose of upholding any par- 
ticular construction thereof.” Ton- 
nele v. Wetmore, supra. 


93. See supra § 1968; and infra § 
1976. 

94 Ark.—Stifft v. W. B. Worthen 
CWOrw Ge SoVWViSG2G)) ib 2nto oat, A Kee? 04s 
Dennis v. Long, 194 S.W. 237, 128 
Ark. 420; Sheif v. Bohall, 138 S.W. 


461, 99 Ark. 339; Frank v. Frank, 113 
SW 1640; soo AtKne Le 29 Ams. Ro 73, 
19 L.R.A.N.S. 176; Head v. #hillips, 
68 S.W. 878, 70 Ark. 432. 


Del.—Sussex Trust Co. v. Polite, 
105 A. 375, 12 Del.Ch. 37. 


D.C.—Hasler v. Williams, 34 App. 
D.C. 319; Jordan v. O’Brien, 33 App. 
1BHGS | hE 


Fla.—Beccaise v. Beccaise, 62 So. 
209, 65 Fla. 441. For statutory change 
of rule see infra § 1973. 


Hawaii. Spencer v. Bishop, 31 Ha- 
waii 259; In re Kaiena’s Estate, 24 
Hawaii 148; Paiko v. Boeynaems, 21 
Hawaii 196. 


Ill.—Miller v.. Rowan, 96 N.E. 285, 
251 Ill. 344; Beiber v. Porter, 90 N. 
E. 188, 242 Ill. 616; Fletcher v. Root, 
88 N.E. 987, 240 Ill. 429; Strawn v. 
Trustees of Jacksonville Female 
Academy, 88 N.E. 460, 240 Ill. 111; 
Orr v.—Yates, 70 N.E. 731, 
232; Mansfield v. Mansfield, 67 N.E. 
497, 203 Ill. 92; Harrison v. Owsley, 
50 N.E. 227, 172 Ill. 629; Minkler v. 
Simons,’ 50).N.H. -176,. 172 Dll. 323; 
Strubher v. Belsey, 79 Ill. 307; Whit- 
man y. Fisher, 74 Ill. 147. For stat- 
utory change of rule see infra § 1973. 


Mass.—Austin v. Bailey, 39 N.E. 
beet 163 Mass. 270, 1 Prob.Rep.Ann. 


Mich.—MacKenzie v. Union Guard- 
jan Trust Co., 247 N.W. 914, 262 Mich. 
663; Harris v. Bow, 120 N.W. 17, 
156 Mich. 28; Warren v. Warren, 114 


Since courts of equity 
have no jurisdiction to construe wills except where 
trusts are created thereby, or unless jurisdiction 
of a cause has been acquired under some known and 
accustomed head or heads of equity jurisdiction, and 
a construction of the will is necessary to afford the 


209 Ill.: 


N.W. 867, 151 Mich. 95. 


Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1143. 


Neb.—Andersen v. Andersen, 96 N. 
W. 276, 69 Neb. 565. 


N.J.—Hoe v. Hoe, 93 A. 882, 84 N. 
J.Eq. 401; Thropp v. Public Service 
Corporation, 93 A. 693, 84 N.J.Eq. 144; 
Warren v. Warren, 72 A. 960, 75 N.J. 
Eq. 415. 


N.Y.—Davis v. Tremain, 98 N.E. 
383, 205 N.Y. 236; Weed v. Weed, 94 
N.Y 43; Chipman v. Montgomery, 
@ 4 ; Whitney v. Whitney, 18 
N.Y.S. 3, 63 Hun 59; 
main, : 7 
Walrath v. Handy, 24 How.Pr. 
Bowers v. Smith, 10 Paige 193. For 
Sees, change of rule see infra § 
1973. 


a 
[eX] 
Z: 
Kino 


N.C.—Finley v. Finley, 158 S.E. 549, 
201 N.C. 1; Herring v. Herring, 104 
S23.) 3635 180-N:C. 1653) “Reid-v. “Al- 
exander, 87 S.E. 125, 170 N.C. 303; 
bittle vy. Thorney 393 UNC. 169s) (Cozart 
vy. uyon,.91 N.C. 282; Alsbrook v. 
Reid, 89 N.C. 151; Tayloe v. Bond, 45 
Nr 5; Ferrand v. Howard, 38 N.C. 

Ohio.—Collins vy. Collins, 19 Ohio 
St. 468; Wagner v. Schrembs, 184 N. 
HK. 292, 44 Ohio App. 44. 

Or.—Edgar vy. Edgar, 37 P. 73, 26 
Ore G5: 

S.C.—Bussy v. McKie, 7 S.C.Eq. 23, 
16 Am.D. 628. 


Vt.—Morse v. Lyman, 24 A. 763, 
G47 Vitele7. 
Va.—Hart v. Darter, 58 S.E. 590, 


LOT Vass LOsmel b oda AUNG Ss) OOO ne LE 
Ann.Cas. 2 and note 1. 


Wis.—Miller v. Drane, 75 N.W. 413, 
100 Wis. 1; Kelley v. Kelley, 50 N.W. 
3834, 80 Wis. 486. 


95. Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1143. 


96. Simmons vy. Hendricks, 43 N.C. 
84, 55 Am.D. 439. 


97. See supra § 1972. 
98. See cases infra this note. 
[a] In Florida, under a statute 


providing that one claiming to be in- 
terested under a will may maintain an 
equity action to determine any ques- 
tion of construction of the will and 
for a declaration of the rights of the 
person interested, whether or not fur- 
ther relief is or could be claimed, and 
that the action shall be in conformity 
with the laws and rules of court gov- 
erning other proceedings in chancery, 
as far as the same may be applicable, 
such action lies although complainant 
merely seeks the court’s opinion as to 
the legal title to land devised by the 
will. Roberts v. Mosely, 129 So. 835, 


held that, in the absence of statute providing other- 
wise, if only legal titles are created by a will, a court 
of equity will not assume jurisdiction to construe it 
and declare such legal titles, but will remit the par- 
ties to their remedy at law,®* which is adequate.®® 
There being a plain remedy at law, such an assump- 
tion on the part of a court of equity, it has been said, 
would break down all distinctions between the two 


[§ 1973] (b) Statutory Change of Rule. Never- 
theless, in some jurisdictions the general rule here- 
tofore stated®? has been changed by statute, and 
courts of equity may entertain an action brought 
to determine the construction of a will devising 
land, although no trust is created.°® 


In another ju- 


100 Fla. 267 (one judge dissenting on 
the ground that, if it was the purpose 
of the statute to transfer to a court 
of equity the jurisdiction of a court 
of law in a proceeding in ejectment 
to try title to real estate, it would be 
unconstitutional, and that the statute 
is merely declaratory of the power 
which courts of chancery have always 
exercised, and attempts to confer no 
power beyond that to declare the 
court’s opinion on a question that may 
arise and is properly determined in a 
court of law). 


[b] In Illinois (1) by express stat- 
utory provision (Chancery Act § 50, 
as amended by L. [1911] p 253), (2) 
the existence of a trust is no longer 
necessary to the jurisdiction of a 
court of equity to hear and determine 
bills to construe wills, where there is 
doubt or uncertainty as to the rights 
and interests of the parties arising 
from the ambiguous language of the 
will (Bimslager v. Bimslager, 154 N. 
BE. 135, 323 Ill. 303; Metsker v. Mets- 
ker, 151 N.B. 539, 820 Ill. 547; Buck- 
Nee VeiCart, od, Nei VOOmoO spetlleonucn 
Greenough vy. Greenough, 120 N.E. 272, 
284 Ill. 416; Sherman v. Flack, 119 
N.E.- 293, 283 Ill. 457, 5 ALR. 456; 
Ward v. Caverly, 114 N.E. 924, 276 Ill. 
416; McCarty v. McCarty, 114 N.E. 
322, 275 Ill. 573; Wakefield v. Wake- 
field, 100 N.E. 275, 256 Ill. 296, Ann. 
Cas.1913E 414; Carroll v. Wilkerson, 
249 Ill.App. 98). 


[c] In Maine, under a statute giv- 
ing a court of equity power “to de- 
termine the construction of wills,” the 
jurisdiction of the court to construe 
a will is not dependent on the exist- 
ence of a trust. Haseltine v. Shep- 
herd, 59 A. 1025, 99 Me. 495. 


_{d] In New York (1) it is now pro- 
vided by statute that the validity, 
construction, or effect, under the laws 
of the state, of a testamentary dispo- 
sition of real property situated with- 
in the state, or of an interest in such 
property, which would descend to the 
heirs of an intestate, may be deter- 
mined, in an action brought for that 
purpose, in like manner as the valid- 
ity of a deed purporting to convey 
land may be determined. Decedent 
Est. L. § 205; Code Civ. Proc. § 1866. 
(2) It was held in a number of de- 
cisions of the lower courts that the 
rule theretofore prevailing was not 
changed by this statute. Kalish v. 
Kalish, 61 N.Y.S. 448, 45 App.Div. 528 
[aff on other grounds 59 N.E. 917, 166 
N.Y. 368]; Whitney v. Whitney, 18 
N.Y.S. 3, 638 Hun 59; Jones v. Rich- 
ards, 54 N.Y.S. 126, 24 Misc. 625. (3) 
But other lower courts and the court 
of appeals have reached a contrary 
conclusion, and it has either been 
held or said that a bill may now be 
brought to determine the validity, 
construction, or effect of a will mak- 
ing a testamentary disposition of real 


858 [69 C.J.] 


risdiction special statutory provisions were held to 


have no such effeect.°? 


[§ 1974] (4) Where Construction of Will Is Sole 
of Action—(a) In General. 
ings! and dicta? to the contrary are found in a few 
decisions, it has almost universally been held that, 
in the absence of special statutory authorization,* 
a suit cannot be entertained by a court of equity 
where the sole purpose thereof is the construction of 
a will without asking any further relief.* 
will not construe a will merely for the sake of giving 
Some special reason for seeking the inter- 
position of a court of equity other than a mere desire 
to obtain its opinion touching the proper interpre- 
tation of the instrument must exist.® 


Purpose 


advice.® 


property situated within the state, 
although ‘no trust is created. Davis 
v. Tremain, 98 N.E. 3838, 205 N.Y. 236; 
Loeb v. Hasslacher, 203 N.Y.S. 393, 
209 App.Div. 58; Adams v. Becker, 47 


Hun 65; Hemmie v. Meinen, 20 N.Y. 
S. 619; Jones v. Jones, 1 How.Pr.N. 
S. 510. (4) Independent of this stat- 


ute, the action could not be maintain- 
ed, as the only questions presented 
are of legal, and not of equitable, cog- 


nizance. Davis v. Tremain, 98 N.E. 
383, 205 N.Y. 236; Weil v. Weil, 176 
N.Y.S. 248, 107 Mise. 145. (5) And 


an action will not lie under this stat- 
ute to determine the validity, con- 
struction, or effect of a will disposing 
of real estate, situated without the 
state, since a judgment rendered by 
the courts as to the title of real es- 
tate situated without the state would 
be a nullity. Davis v. Tremain, su- 


pra. And see infra § 1985. 
99. See case infra this note. 
fa] Im Ohio a statute providing 


that an action to construe a will must 
be brought by the fiduciary and others 
asking direction and judgment in 
matters respecting the trust, estate, 
or property to be administered does 
not authorize any heir, legatee, credi- 
tor, or even fiduciary to ask the court 
to determine who is the owner of real 
estate devised, who gets the real es- 
tate or how he gets it is no concern of 
the administrator or executor. Wag- 
ner v. Schrembs, 184 N.E. 292, 44 Ohio 
App. 44. 

1. Kaplan y. Coleman, 60 So. 885, 
886, 180 Alfa. 267; Hanna v. Prewitt, 
155 S.W. 726, 153 Ky. 310. 


“Whenever the provisions of a will 
are of doubtful construction or of 
disputable solution, as to which ra- 
tional minds may well differ, the ju- 
risdietion arises.” Kaplan vy, Cole- 
man, supra. 


2 In re McAllister’s Estate, 183 
N.W. 596, 191 Iowa 906; Covert v. Se- 
bern, 35 N.W. 686, 73 Iowa 564; Cros- 
son v. Dwyer, 30 S.W. 929, 9 Tex.Civ. 
App. 482. 


3. See infra § 1975. 


4 Ark.—Stifft v. W. B. Worthen 
Con eG owed) woali dat ADK. 204 
Dennis v. Long, 194 S.W. 237, 128 Ark. 
420; Frank v. Frank, 113 S.W. 640, 
SSwATce, Taoteo) Ami S, Fy esd 0 Dab wAL 
N.S. 176; Head v. Phillips, 68 S.wWw. 
878, 70 Ark. 432. 


Cal. — Adams v. Prather, 167 P. 534, 
176 Cal. 33; Sfddall v. Harrison, 15 
P, 130, 73 Cal. 560. 


Ill. Harrison v. Owsley, 
oglu Lille 629. 


Ind.—Hughes v. Hughes, 66 N.B, 
763, 30 Ind.App. 591. 


Md.—Pennington vy. Pennington, 17 


50 N.B. 


WILLS 


While hold- 


The court 


There must be 


A, 329, 70 Md. 418, 3 L.R.A. 816. 


Mich.—MacKenzie v. Union Guard- 
aa Trust Co., 247 N.W. 914, 262 Mich. 


Miss.—Kendrick v. Kendrick, 100 


So. 181, 185 Miss. 428 

Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1148. 

N.H.—Glover y. Baker, 83 A. 916, 
76 N.H. 393. 


N.J.—Snyder v. Taylor, 103 A. 396, 
88 N.J.Eq. 513; Hoe v. Hoe, 93 A. 882, 
84 N.J.EHq. 401; Du Bois v..Water- 
man, 93 A. 692, 84 N.J.Eq. 341; Be- 
vans v. Bevans, 59 A. 896, 69 N.J.Eq. 
1; Hoagland v. Cooper, 56 A. 705, 65 
N.J.Eq. 407. For statutory change of 
rule see infra § 1975. 


N.Y.—Chipman v. Montgomery, 63 
N.Y. 221 [aff 4 Hun 739]; Hobart Col- 
lege v. Fitzhugh, 27 N.Y. 130; Suth- 
erland y. Ronald, 11 Hun 238; Em- 
mons v. Cairns, 2 Sandf.Ch. 269. 


N.C.—Cozart v. Lyon, 91 N.C. 282. 
For ey hee change of rule see in- 
fra § 197 


Ohio.—Bowen v. Bowen, 38 Ohio St. 
426; Corry v. Fleming, 29 Ohio St. 
147. 


Or.—In re John’s Will, 47 P. 341, 50 
P. 226, 30 Or. 494, 36 L.R.A. 242. 


Pa.—Archambault’s Wstate, 81 A. 
Si4 pigs2 Pa. 34.36 Lak A 
In re Tyson’s state, 43 A. ike 191 
Pa, 23) 


S.C.—Ex parte Darby, 154 S.B. 632, 
157 S.C. 484; Bussy v. McKie, 7 S.C. 
Eq. 23, 16 Am.D. 628. 


Vt.—Morse v. Lyman, 24 A. 768, 64 
Warn Kins 


Va.—Hart v. Darter, 58 S.H. 590, 
107 Via, 310; 15.L.R.A.N.S. 599, 13 Ann, 
Cas, 1; Snyder v. .Grandstaff, 31’ S, 
BH. 647, 96 Va. 478, 70 Am.S.R. 863. 


W.Va.—Nicklin v. Downey, 132 S. 
BE. 735, 101 WiVa. 320; Callison v. 
Bright,-102 S.E. 675, 85 W.Va. 700; 
Prichard ‘y., Prichard, 98 S.E. 877,83 
W.Va. 652; Buskirk v. Ragland, 65 
S.E. 101, 65 W.Va. 749; Martin vi 
Martin, 44 S.H. 198, 52 W.Va. 381. 


Wis.—Miller y. Drane, 75 N.W. 413, 
100 Wis. 1. 


5. See infra § 1988. 


6. Siddall v. Harrison, 15 P. 
73 Cal. 560, 5638; In re John’s Will, 47 
P, 341, 50) P.. 226, 30 Or. 494, 36; L.RiA. 
242. And see cases supra note 5. 


“There must always be some other 
purpose than'a mere desire to obtain 
the opinion of a court of equity.” Sid- 
dall v. Harrison, supra. 

7. See.infra § 1991. 


8 Emmons y. Cairns, 2 Sandf.Ch. 


130, 


[§§ 1973-1975 


an actual litigation in respect of matters which are 
proper subjects of equity jurisdiction.’ 
equity will construe a will only when questions under 
it arise incidentally in the exercise of the legiti- 
mate powers of the court where it has jurisdiction 
for some other purpose, as in cases of account,® par- 
tition,®? removal of cloud from title,t° or where a 
trust is created by the will, in which event the power 
of the court to construe the will may be invoked 
without showing other equitable causes of action.** 


[§ 1975] (b) Statutory Change of Rule. 
jurisdictions the general rule above stated*” has been 
changed by statute, and a court of equity has juris- 
diction of an action the sole object of which is the 
construction of a will.+% 


A court of 


In some 


(N.Y.) 269; Morse v. Lyman, 24 A. 
ho 64 Vt. 167. 
Harrison v. Owsley, 50 N.E. 227, 

172 “T 629. 

10. Harrison v. Owsley, supra. 

ie 
Kan. 381; Emmons v. Cairns, 2 Sandf. 
Chee GN, Ys) 7269- 


12. See supra § 1974. 
13. See cases infra this note. 
[a] In Florida, under a _ statute 


providing that one claiming to be in- 
terested under a will may maintain 
an equity action to determine any 
question of construction of the will 
and for a declaration of the rights of 
the person interested, whether or not 
further relief is or could be claimed, 
and that the action shall be in con- 
formity with the laws and rules of 
court governing other proceedings in 
chancery, as far as the same may be 
applicable, a bill in equity may be 
maintained for the declaration of the 
rights of the parties, although it 
prays for no specific relief and al- 
though no separate or independent 
ground of equitable jurisdiction ex- 
ists. Roberts v. Mosely, 129 So. 835, 
100 Fla. 267; Sheldon y. Powell, 128 
So. 258, 99 Fla. 782. 


[b] Im Maine (1) it has been held, 
under a statute giving courts of eq- 
uity the power “‘to determine the con- 
struction of wills,” that a bill may 
be maintained for the sole purpose of 
construing a will. Haseltine v. Shep- 


herd, 59 ‘A. 1025, 99 Me. 495; Nash 
v. Simpson, 3 A. 53, 78 Me. 142; Bald- 
win v. Bean, 59 Me. 481. (2) It was 


said that “it was the intention of the 
legislature to secure to the parties 
in interest the right, in all cases of 
doubt, to have the opinion of the 
court as to the legal effect of a will, 
even in advance of any actual contro- 
versy.” Baldwin v. Bean, supra. 


[ec] In Maryland, under Act (1888) 
c 478, a court of equity may enter- 
tain a bill for the construction of a 
will, although it seeks no further re- 
lief than a mere declaration of title, 
provided it does not appear that plain- 
tiff was able to seek other relief than 
declaration of title. Pennington v. 
Pennington, 17 A. 329, 70 Md. 418, 3 
TUR AS “816. 


[d] In New Jersey (1) it was for- 
merly the rule that a suit would not 
lie for the construction of a will with- 
out seeking equitable relief in the 
premises. See New Jersey cases su- 
pra § 1974 note 4. (2) But under a 
statute providing that any person 
claiming a right cognizable in a court 
of equity under a will may apply for 
the construction thereof so far as the 
same affects such right and for the 
declaration of the rights of the per- 
sons interested, a bill may be main- 


For later cases, developments and changes in the law see Annotations, same title and section number. ° 


Knox v. Knox, 124 P. 409, 87 — 


§§ 1976-1977] 


[§ 1976] (5) Where Court Has Jurisdiction on 
Grounds Other than Existence of Trust. 
case is properly brought in a court of equity, under 
some of its known and accustomed heads of juris- 
diction, and the question of the construction of a will 
incidentally arises, the court has jurisdiction to con- 
strue-the will in order to afford the relief to which 
the parties are entitled.14 This is on the theory that, 
where a court of equity has obtained jurisdiction for 
any purpose, it is empowered to determine all ques- 
tions that may arise in the progress of the cause and 
do complete justice.1> And it is not necessary to em- 
power the court to construe the will that a trust 
The rule has been 
applied in actions for partition,!? in actions for par- 
tition and to set aside an order of the probate court 


should have been created by it.1% 


tained solely for the construction of 
a will without asking further relief, 
and although there exists no present 
right to relief resulting from con- 
struction. Miers v. Persons, 111 A. 
638, 92 N.J.Eq. 17; Snyder v. Taylor, 
203 A> 396,788 2N.9.Hq. 5133 In Mre 
Ungaro’s Will, 102 A. 244, 88 N.J.Eq. 
25. (8) This statute, it was said, is 
not declaratory or remedial, and was 
meant to extend remedy of construc- 
tion of a will to cases where there 
exists no present right to relief re- 
sulting from construction. In re Un- 
garo’s Will, supra. 


[e] In Rhode Island (1) it is pro- 
vided by statute that the superior 
court Shall certify to the supreme 
court for its determination all bills 
in equity for the construction of any 
will or trust deed, or for instructions 
relative to any will or trust deed, 
whenever and aS soon aS any such 
eause is ready for hearing for final 
decree, and may, after hearing any 
other cause for final decree, certify 
such cause for the determination of 
the supreme court. The supreme 
court shall thereupon hear and de- 
termine the cause so certified, and 
like proceedings shall be had therein, 
so far as the same are applicable 
thereto, as if such cause were brought 
before the supreme court on appeal. 
R. I. Gen. L. (1923) § 4968. (2) And 
this statute, it is said, provides a 
direct and simple procedure for the 
construction of a will by a bill in 
equity for that purpose only. Madda- 
lena v. Masso, 135 A. 601, 48 R.I. 92. 


[f] Im South Carolina (1) under a 
statute providing that no action 
wherein the construction of a will is 
sought shall be open to the objection 
that a merely declaratory judgment is 
sought, and that the court may make 
binding declarations of the rights of 
the parties to such action whether 
other relief is or could be claimed or 
not, equity may maintain a bill the 
sole object of which is to construe 
a will. Des Portes v. Des Portes, 154 
S.E. 426, 157 S.C. 407. (2) This stat- 
ute, however, is not retroactive in its 


effect. Ex parte Darby, 154 S.E. 632, 
157 S:C. 434. 
14. Ala.—Evins v. Cawthon, 81 So. 


441, 132 Ala. 184, 


Cal.—Adams vy. Prather, 167 P. 534, 
176 Cal. 33. 


Ill.—Fulwiler v. McClun, 120 N.E. 
458, 285 Ill. 174; Pingrey v. Rulon, 
92 N.E.,.592, 246 Tll..109; King v. 
King, 74 N.E. 89, 215 Ill. 100, 10 Prob. 
Rep.Ann. 499; Harrison v. Owsley, 
50 N.E. 227, 172 Tll. 629; Ewing v. 
Barnes, 40 N.E. 325, 156 Ill. 61; Os- 
burn v. McCartney, 12 N.E. 72, 121 
Ill. 408. 


Md.—Gough v. Manning, 
347, 


26 Md. 
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Mass.—Moseley v. 87 N.E. 


606, 201 Mass. 135. 


Mo.—Davidson v. I. M. Davidson 
Real Estate & Investment Co., 125 S. 
W. 1143, 226 Mo. 1, 136 Am.S.R. 615. 


Neb.—Krause v. Krause, 201 N.W. 
670, 113 Neb. 22. 


N.J.—Hiles v. Garrison, 62 A. 
70 N.J.Eq. 605. 


N.Y.—Wager v. Wager, 89 N.Y. 161; 


Perry, 


865, 


McKinlay v. Van Dusen, 78 N.Y.S. 
377, 76 App.Div. 200; Davis v. Tre- 
main, 126 N.Y.S. 43, 69 Misc. 120; 


Kaiser v. Adami, 
Misc. 204. 


N.C.—Herring v. Herring, 104 S.E. 
363, 180 N.C. 165; Balsley v. Balsley, 
21 S.E. 954, 116 N.C. 472; Little v. 
Thorne, 93 N.C. 69; Cozart v. Lyon, 91 
N.C. 282; Simmons v. Hendricks, 43 
N.C. 84, 55 Am.D. 439. 


Ohio.—Bantz v. Rover, 34 Ohio Cir. 
Ct. 201. 


Okl. Shy eles v. Daniel, 253 P. 990, 
124 Okl. : 


Wash ahs v. Peck, 137 P. 1387, 76 
Wash. 548. 


W.Va.—Blake v. Blake, 115 S.E. 
794, 92 W.Va. 6638; Martin v. Martin, 
44 $.E. 198, 52 W.Va. 381. 


Wis.—Rowley v. Rowley, 127 N.W. 
1002, 148 Wis. 325. 


[a] As otherwise expressed, the 
construction of a will may be obtained 
in equity, where that relief is inci- 
dental to the relief sought by a bill 
of which the court has jurisdiction 
on other grounds. Wager v. Wager, 
89 N.Y. 161 [rev 21 Hun 93]. 


15. King v. King, 74 N.B. 89, 215 
Tll. 100, 10 Prob.Rep.Ann. 499; Har- 
rison v. Owsley, 50 N.E. 227, i72 Tl. 
629, 

16. Pingrey v. Rulon, 92 N.E. 592, 
246 Ill. 109; Wager v. Wager, 89 N. 
Y. 161. And see cases supra note 15. 


17. %Ill.—Pingrey v. Rulon, 92 N.E. 
592, 246 Ill. 109; Osburn v. "McCart- 
ney, 12 N.E. 72, 121 Ill. 408. 


Mo.—Davidson v. I. M. Davidson 
Real Estate & Investment Co., 125 S. 
W. 1143, 226 Mo. 1, 186 Am.S.R. 615. 


Neb.—Krause v. Krause, 201 N.W. 
670, 113 Neb. 22; Mohr v. Harder, 172 
N.W. 753, 103 Neb. 545; Fisher v. 
Fisher, 113 N.W. 1004, 80 Neb. 145; St. 
James Orphan Asylum v. Shelby, 106 
N.W. 604, 75 Neb. 591. 


N.Y.—Kaiser v. Adami, 
195, 87 Misc. 204. 

N.C.—Little v. Thorne, 93 N.C. 69; 
Simmons v. Hendricks, 43 N.C. 84, 55 
Am.D. 439. 

Ohio.—Bantz v. Rover, 34 Ohio Cir. 
Ct. 201. 


75 N.Y.S. 195, 37 


75 N.Y.S. 
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purporting to construe a will which was admitted to 
probate,t® in actions to quiet title,1® or to remove 
cloud from title,?° in an action by devisees to enjoin 
an execution from a sale of lands devised to them 
not authorized to be sold under a power of sale giv- 
en them by the will,?! in actions for an accounting,” 
in actions to set aside fraudulent conveyances, 20 in 
actions to procure the appointment of a trustee to 
carry out the trust created by the will, the testator 
failing to have named a trustee,?* in an action to 
compel a transfer of corporate stock,?® in an action 
to authorize a conversion of infants’ real estate into 
personalty,?* in actions to recover legacies,”* and in 
an action to establish the equitable right of the 
next of kin to the personal estate.?§ i 


[§ 1977] (6) Where Remedy at Law Is Ade- 


W.Va.—Martin v. Martin, 44 S.E. 


198, 52 W.Va. 381. 


But see Hasler v. Williams, 34 App. 
D.C. 319 (in this jurisdiction it has 
apparently been held that an action 
for partition must be brought in a 
court of law). 


18. Courtney v. Daniel, 253 P. 990, 
124 Okl. 46 (under authority to va- 
cate and annul orders and judgments 
of other courts in a _ proceeding | 
brought for that purpose for fraud 
of the parties, inducing and entering 
into such order, where fraud is ex- 
traneous to the issues involved in the 
proceeding attacked). 


19. Ewing v. Barnes, 40 N.E. 325, 
156 Ill. 61; Andre v. Andre, 232 S.W. 
153, 288 Mo. 271; Peck v. Peck, 137 P. 
137, 76 Wash. 548. 


20. Fulwiler v. McClun, 120 N.E. 
458, 285 Ill. 174; Rowley v. Rowley, 
127 N.W. 1002, 143 Wis. 325, 


[a] Rule applied.—(1) Where an 
infant claims to own real estate in 
remainder and a life tenant is in pos- 
session and other persons make an 
adverse claim to this remainder or 
some interest therein, if the infant 
desires to have the land sold for her 
support, she may maintain a suit 
against such claimants to remove a 
cloud on her title, and in this suit may 
have a construction of the will where 
the claim of such adverse parties 
rests on their construction of such 
will. Rowley v. Rowley, 127 N.W. 
1002, 143 Wis. 325. (2) Equity may 
entertain a bill seeking construction 
of a will, which created a contingent 
remainder operating as a cloud on 
complainant’s title, the relief sought 
being a removal of the cloud to per- 
mit repairs of the property so as to 
permit the tenant for life to enjoy his 
estate. Fulwiler v. McClun, 120 N.H. 
458, 285 Ill. 174. 


21. Benham y. Hendrickson, 32 N. 
J.Eq. 441. 

22. Gough v. Manning, 26 Md. 347; 
Moseley v. Perry, 87 N.E. 606, 201 
Mass. 135. 


23. Adams v. Prather, 167 P. 534, 
176 Cal. 33. 

24. Hiles v. Garrison, 62 A. 865, 
70 N.J.Eq. 605. 

25. Evins v. Cawthon, 31 So. 441, 
132 Ala. 184. 


26. King v. King, 74 N.E. 89, 215 
Ill. 100, 10 Prob.Rep.Ann. 499. 


27. Little v. Thorne, 93 N.C. 69; 
Blake v. Blake, 115 S.E. 794, 92 W. 
Va. 663. 


28. Wager v. Wager, 89 N.Y. 161; 
Davis v. Tremain, 126 N.Y.S. 438, 69 
Misc. 120. 
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cuate, 29 
law.®° 
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[§ 1978] b. Of Probate Courts—(1) As Incident 
to Jurisdiction over Settlement and Distribution of 
Estates—(a) In General. There is no general and 
inherent power vested in probate courts to construe 
wills as a distinet and independent branch of juris- 
Such power exists only when conferred by 
statute, expressly or by necessary implication, and 


diction.?? 


29. Adequate remedy at law in 
favor of legatee see infra § 1999. 


30. Woods v. Fuller, 61 Md. 457; 
Baldwin v. Palen, 53 N.Y.S. 520, 24 


Mise. 170; Bussy v. McKie, 7 S.C.Hq. 
23, 16 Am.D. 628. 
{aJ] Thus it has been held that 


persons whose only interest in prop- 
erty devised is that of a fee devised 
to their mother, since deceased, sub- 
ject to a life interest in an uncle, and 
who make no claim that their con- 
tingent rights are in any way jeop- 
ardized, are not entitled to a con- 
struction of the will by a court of 
equity, as their rights are properly 
enforceable at law. Baldwin v. Palen, 
53 N.Y.S. 520, 24 Misc. 170. 


31. See supra § 1972. 


32. Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 287. 


83. Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga. 390; Wetter v. Habersham, 60 Ga. 
193; Drane v. Beall, 21 Ga. 21; Hans- 
com v. Marston, 19 A. 460, 461, 82 Me. 
288; Small v. Small, 4 Me. 220, 16 
Am.D. 253; State v. Warren, 28 Md. 
338 (rule changed by recent statute 
see Maryland case infra note 36); 
Williams v. Herrick, 25 A. 1099, 18 
R.J. 120; Arnold v. Smith, 14 RI. 
217. \ 


“Where thereisawill, . . . the 
probate court may determine when 
the estate is fully settled, and may 
then order the executor to distribute 
the balance according to the will, so 
far as the will directs, otherwise ac- 
cording to law, but there its power 
ends. What the will does direct, or 
whether it directs at all, are ques- 
tions for another tribunal. The ex- 
ecutor can obtain from the 
equity court an authoritative con- 
struction of the will, and authorita- 
tive directions how to perform the 
duties of his trust, so far as legacies 
are concerned.” Hanscom v. Marston, 
supra. 


{a] In District of Columbia the 
decisions are conflicting. (1) Some 
hold that these courts have no power 
to construe wills for any purpose, 
and that such power is reserved to 
the law and equity courts which have 
ample power to construe wills. Em- 
mons v. Garnett, 18 D.C. 52; Vestry 
of St. John’s Parish v. Bostwick, 8 
App.D.C. 452. (2) Other decisions 
hold that the power to make settle- 
ments, secure legatees, and order dis- 
tribution of the estate must include, 
by necessary implication, the power 
to construe the provisions of the will 
in so doing. McIntire v. McIntire, 14 
App.D.C. 337 faff 24°S.Ct. 196, 192 U. 
S. 116, 48 L.Ed. 369]. And see as 
sustaining this view Sinnott v. Kena- 
day, 12 App.D.C. 115; McLane vy. 
Cropper, 5 App.D.C. 276. 


34 Hanscom v. Marston, 19 A. 


Equity will not assume jurisdiction to eon- 
strue a will where there is an adequate remedy at 
This principle has most frequently been ap- 
plied in cases where only legal titles were involvy- 
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’ 


in a number of jurisdictions it has been held that no 
power was conferred on probate courts by the local 
statutes to construe wills for any purpose,?* such 
power being reserved to the law and equity eourts.** 


In these jurisdictions a bill may be filed in a court 
of equity by direction of the probate court for the 


460, 82 Me. 288; 
Md. 338. 


35. Glover v. Patten, 17 S.Ct. 411, 
165 U.S. 394, 41 L.Ed. 760. 


36. U.S.—John v. Smith, 91 F. 827 
Laff 102 F. 218, 42 C.C.A. 275] (stating 
Oregon law). 


Ala.—Johnson’s Adm’r v. Longmire, 


State v. Warren, 28 


39 Ala. 143; Harrison v. Harrison, 9 
Ala. 470. 

Ark.—King v. Stevens, 225 S.W. 
656, 146 Ark. 443. = 


Cal.—Luscomb y. Fintzelberg, 123 
P. 247, 162 Cal. 433; Goldtree v. Alli- 
son, 51 P. 561, 119 Cal. 344; Crew v. 
Pratt 64) WP3' 85 ll 9 hCal a3: 9st are 
Burton’s Estate, 29 P. 36, 93 Cal. 459; 
Siddall v. Harrison, 15 P. 130, 73 Cal. 
560; In re Hinckley’s Estate, 58 Cal. 
457; Crooks’ Hstate, Myr.Prob. 247. 


Conn.—Bliot’s Appeal, 51 A. 558, 74 
Conn. 586; In re Chapman’s Estate, 
39 A. 734, 70 Conn. 363, 41 L.R.A. 204, 
3 Prob.Rep.Ann. 65. 


Hawaii.—In re Kaiena’s Estate, 24 
Hawaii 148. 


Ill.— Strawn v. Jacksonville Female 
Academy, 88 N.E. 460, 240 Ill. 111. 


Iowa.—Estate of McAllister, 183 N. 
W. 596, 191 Iowa 906; Covert v. Se- 
bern, 35 N.W. 636, 73 Iowa 564. 


Md.—Longerbedm v. Iser, 150 A. 
793, 159 Md. 244; Collins v. Cambridge 
Maryland Hospital, 148 A. 114, 158 
Md. 112; In re Hagerstown Trust Co., 
86 A.°982, 119 Md. 224. 


Mich.—Raseman v. Raseman, 208 
N.W. 35, 234 Mich. 237; In re Lyon’s 
Estate, 201 N.W. 213, 229 Mich. 80; 


Jones vy. Harsha, 196 N.W. 624, 225 
Mich. 416; Riebow v. Ensch, 190 N. 
W. 233, 220 Mich. 450; Tipson v. 
Jeannot, 169 N.W. 874, 204 Mich. 403; 
Crisp v. Anderson, 169 N.W. 855, 204 
Mich. 35; Calhoun v. Cracknell, 168 
N.W. 547, 202 Mich. 430; Wessborg 
v. Merrill, 162 N.W. 102, 195 Mich. 
556, L.R.A.1918H 1074; Brooks v. 
Hargrave, 146 N.W. 325, 179 Mich. 
136; Parkinson v. Parkinson, 102 N. 
W. 1002, 139 Mich. 530; Dudley v. 
Gates, 83 N.W. 97, 86 N.W. 959, 124 
Mich. 440; Byrne v. Hume, 47 N.W. 
679, 84 Mich. 185; In re Reid’s Es- 
tate, 45 N.W. 91, 80 Mich. 228; Lang- 
rick v. Gospel, 12 N.W. 38, 48 Mich. 
185; Kelly v. Reynolds, 39 Mich. 464, 
33 Am.R. 418; Patterson v. Stewart, 
38 Mich. 402. 


Minn.—Estate of Peavey, 175 N.W. 
105, 144 Minn. 208; Appleby v. Wat- 
kins, 104 N.W. 301, 95 Minn. 455, 5 
Ann.Cas. 471; Duxbury v. Shanahan, 
87 N.W. 944, 84 Minn. 353; State v. 
Ueland, 15 N.W. 277, 30 Minn. 277. 


Mo.—Bramell v. Cole, 37 S.W. 924, 
136 Mo. 201, 58 Am.S.R. 619; Brown 
v. Stark, 47 Mo.App. 370. 


Neb.—Lesiur v. Sipherd, 121 N.W. 


construction of a will and advice as to the respective 
rights of the parties.*® 
risdictions, by reason of the provisions of local stat- 
utes, it is held that courts of probate are vested with 
power to construe wills as an incident of the exercise 
of their general jurisdiction over the settlement and 
distribution of decedents’ estates.*® 


Nevertheless, in many ju- 


The construe- 


104, 84 Neb. 296; Andersen v. Ander- 
sen, 96 N.W. 276, 69 Neb. 565; Young- 
son v. Bond, 95 N.W. 700, 69 Neb. 356, 
5 Ann.Cas. 191. 


N.J.—Helmer v. Yardley, 112 A. 500, 
92 N.J.Eq. 397 [rev on other grounds 
117 A. 51, 93 N.J.Eq. 661]; In re Bak- 
er’s Estate, 47 A. 1046, 61 N.J.Eqg. 
592; Dunham v. Marsh, 30 A. 473, 52 
N.J- Hq. 256 ) [afi 3ie A. 6195 525 Nese 
Eq. 831]; Hill v. Bloom, 7 A. 438, 
41 N.J.Eq. 276. 


N.Y.—St. Johns vy. Andrews Insti- 
tute for Girls, 85 N.E. 143, 192 N.Y. 


382; Matter of Trotter, 75 N.E. 305, 
182 N.Y. 465; Washbon v. Cope, 39 
N.E. 388, 144 N.Y. 287; Garlock v. 


Vandevort, 28 N.E. 599, 128 N.Y. 374; 
Purdy v. Hayt, 92 N.Y. 446; Matter of 
Verplanck, 91 N.Y. 439, 16 N.Y.Wkly. 
Dig. 495; Riggs v. Cragg, 89 N.Y. 479; 
In re Mould, 187 N.Y.S. 355, 195: App. 
Div. 822; Demuth v. Kemp, 144 N.Y. 
S. 690, 159 App.Div. 422 [aff 111 N.E. 
1086, 216 N.Y. 757]; In re Burdick’s 
Estate, 90 N.Y.S. 161, 98 App.Div. 560; 
In re Raymond, 76 N.Y.S. 355, 73 App. 
Div. 115 “En ‘re“&Richmond,) 74) (Nayes! 
795, 68 App.Div. 488; Brown v. Wheel- 
er, 65 N.-Y-S. 9436, "53, “App-Div.216- 
Matter of Garlock, 40 N.Y.S. 791, 8 
App.Div. 353; Baldwin v. Smith, 38 N. 
Y.S. 299, 3 App.Div. 350; Matter of 
Vandevort, 17 N.Y.S. 316, 62 Hun 617; 
In re Halvordson’s Will, 243 N.Y.S. 
123, 137 Mise. 75; In re Van Doren, 
137 N.Y.S. 420, 77 Mise. 44; Matter of 
Scoville, 131 N.Y.S. 205, 72 Misc. 311; 
Matter of Youngs 41) NeviSe 5 39sealy 
Mise. 684; In re Havens, 29 N.Y.S. 
1085, 8 Misc. 574; In re Thistlewaite, 
104 N.Y.S. 264; In re Marcial’s Es- 
tate, 15 N.Y.S. 89; Du Bois v. Brown, 
65 How.Pr. 461, 1 Dem‘Surr. ~317- 
Simpson vy. French, 6 Dem.Surr. 108; 
Tappen v. Second Ave. M. E. Church, 
3 Dem.Surr. 187; Steinele v. Oechsler, 
5 Redf.Surr. 312. Contra In re Mul- 
len’s Ex’r, 55 N.Y.S. 432, 25 Misc. 
253, 2 Gibb.Surr. 584. 


N.C.—Heilig v. Foard, 64 N.C. 710. 


Or.—In re McGinnis’ Estate, 179 
P. 254, 91 Or. 407; In re Wilson’s Es- 
tate, 167 P. 580, 85 Or. 604; In re 


John’s Will, 47 P. 341, 50 P. 472, 30 
Or. 494, 36 L.R.A. 242. 


Pa.—Tyson v. Rittenhouse, 
476, 186 Pa. 187. 


S.D.—In re Sjurson’s Estata, 137 N. 
W. 341, 29 S.D. 566. 


Tex.—Maibaum y. Union Trust Co., 
(Civ.App.) 291 S.W. 924, 


vVt.—Ward v. Underhill Cong. 
Church, 29 A. 770, 66 Vt. 490; Blair 
v. Johnson, 24 A. 764, 64 Vt. 598. 


Wash.—General Synod Reformed 
Presb. Church v. McMillan, 72 P. 502, 


40 A. 


31 Wash, 648; Webster v. Seattle 
Trusts (Cor 8si1P. O70 So Pel OS 2a 
Wash. 642. 


Wis.—In re Monoghan’s Will, 226 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion and effect of the will, it is said, are necessarily 
involved,** as otherwise there could be no distribu- 
tion of an estate in the probate court where there was 
a will.*® Nevertheless, unless it is otherwise provid- 
ed by statute,*® a probate court has no jurisdiction 
to construe the provisions of a will except so far as 
it may be necessary in the exercise of the general ju- 
risdiction conferred on it by statute over the admin- 
istration of the estate.t° It is not enough that a con- 
struction of the will would be convenient.4! Within 
this limitation, a court of probate may exercise such 
jurisdiction as fully as a court of equity.42 As an in- 
cident of the exercise of its jurisdiction over the 
settlement and distribution of decedents’ estates, a 
court of probate may construe a will for the purpose 
of determining the validity of a bequest,4? or wheth- 
er it had been forfeited by a breach of the conditions 
of the will,44 to determine to whom legacies shall be 
paid,*® or to whom the property of the estate shall 
be distributed,*® to determine whether a legacy is 
absolute or for life only,** to determine whether gen- 
eral legacies were a charge on the real estate,*® to de- 
termine whether a husband’s legacy in lieu of dower 
to his wife who predeceased him vested in her next 


N.W. 306, 199 Wis. 
VOSS, 01194 5 NAW. 51.5 Sts Wis. 61255 
Appeal of Schaeffner. 41 Wis. 260; 
Brook v. Chappell, 34 Wis. 405. 


273; Estate of 
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estate, but it adjudicates nothing be- 
yond his rights and liabilities in the 
execution of his office; 
between adverse claimants, under the 
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of kin,*® to determine questions arising on the ac- 
counting of executors,°® to determine whether cer- 
tain corporations claiming the right to intervene as 
legatees in opposition to a caveat against the will 
were the institutions to which the will intended to 
refer,°>? to determine whether a case is presented for 
an election on the part of the widow,*? to determine 
the nature of an estate remaining in the hands of a 
deceased executor,°’*' to declare a will void and to 
remove executors,°* and to determine whether or not 
an administrator de bonis non should be appointed 
on a claim being made that a clause of the will was 
void and the property therein attempted to be dis- 
posed of is intestate estate.°> So, under some stat- 
utes, the court has jurisdiction to construe a will 
dealing with real, as well as personal, property.°®° 
But under a statute providing for construction “of 
any disposition of personal property,’ a probate 
court has no power to pass upon the construction and 
effect of any will as to its disposition of real prop- 
erty.°’ Jurisdiction of a probate court to construe 
a will does not include jurisdiction to determine 
whether a legatee has forfeited his right by reason of 
being a subscribing witness.°& A probate court will 


Ward v. Con- 
29 


Dem.Surr. (N.Y.) 108; 
gregational Church at Underhill, 
770, 66 Vt. 490. 


48. In re Noe’s Estate, 157 N.Y.S. 


controversies | A. 


37. Cal.—Goldtree v. Allison, 51 P. 
561, 119 Cal. 344. 


Iowa.—Covert v. Sebern, 35 N.W. 
636, 73 Iowa 564. 


Mich.—In re Reid’s Estate, 45 N.W. 
91, 80 Mich. 228. 


Minn.—Duxbury v. Shanahan, 87 N. 
W. 944, 84 Minn. 353; State v. Ueland, 
15 N.W. 245, 30 Minn. 277. 


Mo.—Brown v. Stark, 47 Mo.App. 
370. 


N.J.—Hill v. Bloom, 7 A. 438, 41 N. 
J.Eq. 276. 


N.Y.—Garlock v. Vandevort, 28 N.E. 
599, 128 N.Y. 374. 


38. Brown v. Stark, 47 Mo.App. 
370. 


39.2-In re 
Hawaii 148. 


40. Toland v. Earl, 61 P. 914, 129 
Cal. 148, 79 Am,S.R. 100; Eliot’s Ap- 
peal, 51 A. 558, 74 Conn. 586; In re 
Kaiena’s Estate, 24 Hawaii 148; 
Washbon v. Cope, 39 N.E. 388, 144 N. 
Warsi in wre Davis, Wall) 93’ N-Y.S: 
1004, 105 Apnp.Div. 221; In re Bur- 
dick’s Will, 90 N.Y.S. 161, 98 App.Div. 
560; Matter of Buchner, 113 N.Y.S. 
625, 60 Mise. 290; In re Hilliard’s Es- 
tate, 160 N.Y.S. 514. 


“Tf any relief is to be granted by 
the surrogate, it must have reference 
to the power of the surrogate as a 
probate judge.” In re Swartz’s Will, 
139 N.Y.S. 1105, 1112, 79 Misc. 388. 


41. In re Smith, 160 N.Y.S. 514, 96 
Misc. 414. 


42. Appeal of Schaeffner, 41 Wis. 
260; Brook v. Chappell, 34 Wis. 405. 
Compare Andersen v. Andersen, 96 N. 
E. 276, 69 Neb. 565; Youngson v. 
Bond, 95 N.W. 700, 69 Neb. 356, 5 Ann. 
Cas. 191 (both holding that the con- 
struction of a will by a probate court 
for the purposes of the administra- 
tion and settlement of an estate is 
for the information and benefit of the 
executor or administrator only, in or- 
der to advise him what course to pur- 
sue. It will protect him from any 
charge of maladministration of the 


Kaiena’s Estate, 24 


devise, will not be affected thereby). ° 


43. Johnson’s Adm’r v. Longmire, 
39 Ala. 143; Harrison v. Harrison, 9 
Ala. 470, 478. 


“The inquiry, whether property is, 
or is not bequeathed, and whether one 
is, or is not entitled to a legacy, or 
other estate, by will, necessarily in- 
cludes that of the validity and legal 
effect of the instrument asserted as 
a will, as well as its censtruction.” 
Harrison v. Harrison, supra. 


44. Slaughter’s Adm’r v. Wyman, 
14 S.W.(2d) 777, 228 Ky. 226. 


45. Glover v. Reid, 45 N.W. 91, 80 
Mich. 228; In re Verplanck, 91 N.Y. 
439; . Riggs wv. .Crage, -89: N.Y. 479; 
Appeal of Schaeffner, 41 Wis. 260. 


[a] Division of estate among 
residuary legateeés.—The surrogate’s 
court has jurisdiction to determine, in 
a suit to construe a will, as to how 
the residuary estate should be divided 
between the residuary legatees. 
Moore v. De Groote, 143 N.Y.S. 873, 
158 App.Div. 828, 11 Mills Surr. 460 
ue he dism 107 N.E. 1082, 213 N.Y. 


46. Cal.—In re Hinckley’s Estate, 
58 Cal. 457; In re Crooks’ Estate, Myr. 
Prob. 247. 


Iowa.—Covert v. Sebern, 35 N.W. 
636, 78 Iowa 564. 


Mo.—Bramell v. Cole, 37 S.W. 924, 
136 Mo. 201, 58 Am.S.R. 619; Brown 
v. Stark, 47 Mo.App. 370. 


N.J.—Dunham v. Marsh, 30 A. 473, 
52° N.J-Bq. 256; Hill v. Bloom, 7 A. 
438, 41 N.J.Eq. 276. 


N.Y.—Baldwin v. Smith, 38 N.Y.S. 
299, 3 App.Div. 353; Matter of Van 
Doren, 137 N.Y.S. 424, 77 Misc. 50; 
Matter of Havens, 29 N.Y.S. 1085, 8 
Misc. 576, 24 N.Y.Civ.Proc. 71, 1 Gibb. 
Surr) 91: 

S.D.—In re Sjurson’s Estate, 
N.W. 341, 29 S.D. 566. 

Wash.—Webster v. Seattle Trust 
oy Son es 90 Bos. L082. st avWWiash: 


47. Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 287; Simpson v. French, 6 
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679, 94 Misc. 63. 


49. Longerbeam v. Iser, 150 A. 793, 
159 Md. 244. 


50. In re Baker’s Estate, 47 A. 
1046, 61 N.J.Eq. 592; Purdy v. Hayt. 
92 N.Y. 446; Evans v. Appell, 207 
N.Y.S.. 25, 26, 211 App. Divi 7105 att 
148 N.E. 715, 240 N.Y. 585}; In re Ap- 
pell’s Estate, 192 N.Y.S. 139, 199 App. 
Div. 585; In re Perkins; 26 N:Y/S. 
958, 75 Hun 129; In re Kick, 61 N.Y. 
St. 688; In re Thompson, 5 Dem.Surr. 
ONES) lala 


51. Collins v. Cambridge Maryland 
Hospital, 148 A. 114, 158 Md. 112. 


52. 
30 Minn. 277. 


53. In re Richmond, 71 N.Y.S. 795, 
63 App.Div. 488. 


54. In re McGinnis’ Estate, 179 P. 
254, 91 Or. 407. 


55. Appeal of Chamberlin, 39 A. 
734, 70 Conn. 363, 41 L.R.A. 204. 


56. In re Lyon’s Estate, 201 N.W. 
213, 229 Mich. 80; Calhoun v. Crack- 
nell, 168 N.W. 547, 202 Mich. 430; 
Wagner vy. Schrembs, 184 N.E. 292, 
44 Ohio App. 44. See Logue v. Ferris, 
280 F. 286 (under Neb. Const. art 6 
§ 16, giving county courts probate 
jurisdiction, but denying them ju- 
risdiction in actions in which title to 
real estate may be drawn in question, 
and Neb. Rev. St. [1913] §§ 1206, 1494, 
1495, 1497, 1499, the probate court, 
when acting in discharge of powers 
granted to it, has the incidental right 
to construe a will disposing of real 
property for the purpose of appro- 
priately discharging its duty, not- 
withstanding the apparent constitu- 
tional limitation). 


57. In re Trotter’s Will, 75 N.E. 
305, 78 N.Y. 465; In re Fuller’s Will, 
5 N.Y.S, 46, 16° NiY- Civ Proc “412: 
Contra In re Marcial’s Estate, 15 N.Y. 
S. 89. 


58. In re McQueen’s Will, 163 N.Y. 
S. 287, 99 Misc. 185. 


[a] . Reason is that to determine 
such question is not a construction of 
the will, but of a question independ- 


State v. Ueland, 15 N.W. 245, 
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not construe a will to determine whether it provides 
for an after-born child as required by statute where, 
under the local law, the will is not revoked by the 
birth of the after-born child, but it is put to its 
statutory action as heir, such action being a special 
statutory action which lies in a special court.°® 


[§ 1979] (b) Existence or Absence of Trust as 
Affecting Jurisdiction. To authorize courts of pro- 
bate to. construe wills as an incident of their general 
jurisdiction over the settlement and distribution of 
decedents’ estates, it is not essential that a trust 
be involved.®° And, on the other hand, the power 
of these courts may be exercised although the will 
creates a trust.°t Where the statute provides for 
construction “of any disposition of personal prop- 
erty,” the probate court has no power to pass upon 
the construction or effect of any will as to its dispo- 
sition of real property although the will creates a 
trust embracing all decedent’s real and personal 
property.°2 But where the real and personal estate 
are inseparably blended in a provision for the ere- 
ation of a trust, a probate court has jurisdiction to 
construe the provision and declare the trust invalid 
as respects the personal estate.°> It has been held, 
however, that these courts have no jurisdiction to 
declare and enforce a secret trust ereated by will,°4 
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or to follow up the trust fund, or to impose condi- 
tions or limitations on-its use and disposition. These 
powers belong exclusively to courts of equity.°° 


[§ 1980] (2) On Application for Probate or Rev- 
ecation of Probate, or Petition for Letters of Admin- 
istration. The construction of a will is not present- 
ed and cannot be passed upon on an application for 
the probate of a will. On such application the court 
has no jurisdiction other than to inquire into the 
execution of the will.*° Nor can a construction of a 
will be had in a proceeding to revoke probate,®’ or 
on petition for letters of administration with the will 
annexed.°®® 


[§ 1981] (3) Of Actions for Construction of 
Wills. In the absence of special statutory author- 
ization, courts of probate are without jurisdiction to 
entertain direct actions or proceedings brought for 
the purpose of construing wills.°® Having no power 
in advance of distribution or direction for payment 
from the estate to adjudicate the effect of the valid- 
ity of the will,’ actions for the construction of a 
will could only be maintained in courts of equity as 
ancillary to their jurisdiction over trusts.‘1. How- 
ever, by special statutory provisions in some juris- 
dictions, courts of probate are now vested with ju- 
risdiction of such actions,*? the purpose of these 


ent of the will, outside thereof and] 


subsequent thereto, and it should be 


postponed until determined on the 
account of the executor. In re Mc- 
Queen’s. Estate, 168 N.Y.S. 287, 99 


Mise. 185. 


59. In re Sauer’s Estate, 151 N.Y.S. 
465, 89 Misc. 105. 


60. In re Swartz’s Will, 139 N.Y.S. 
1105, 79 Misc. 388. 


61, Ala.—Johnson’s Adm’r y. Long- 
mire, 39 Ala. 143; Harrison v. Harri- 
son, 9 Ala. 470. 


Cal.—Goldtree v. Allison, 51 P. 561, 
119 Cal. 344, 


N.J.—In re Baker’s Estate, 
1046, 61 N.J.Eq. 592. 


N.Y.—Reynolds v. Reynolds, 121 N. 
B61, 224 N.Y. 429; In re Trotter, 75 
N-E? <305,.5182 N‘Y.' 465; In re Ray- 
mond, 76 N.Y.S. 355, 73 App.Div. 11. 


47 A. 


A area Naty v. Chappell, 34 Wis. 
405. 
[a] Bule applicd.—Where the ju- 


dicial action of the orphans’ court in 
settling and allowing the accounts of 
trustees involves the question of their 
duty under. a will creating the trust, 
that court may construe the will on 
the subject of such duty. In re Bak- 


Sue Estate, 47 A. 1046, 61 N.J.Hq. 
[b] Bequest to charitable uses.— 


The probate court may pass upon the 
validity of a bequest to charitable 
uses which is vested in the executor 
as trustee. “If such a bequest is in- 
valid, it cannot bar an application for 
distribution by the riext of kin, or the 
residuary legatee, as the one or the 
other may be entitled; and the court 
would be incompetent to make distri- 
bution among those entitled, if it has 
not the power to decide upon the va- 


lidity of such a bequest when inter-, 


posed as a bar to distribution.” John- 
ae Adm’r v. Longmire, 39 Ala. 143, 
146. 


[c] Invalidity of trust.—The pro- 
bate court has power to determine the 
validity of an attempted disposition 


of property by a secret trust, and its 
decree is conclusive on that point. 
Reynolds v. Reynolds, 121 N.E. 61, 224 
N.Y. 429. 


62. In re Trotter’s Will, 75 N.E. 
305, 182 N.Y. 465. 


63. In re Trotter’s Will, supra. 


64. Reynolds v. Reynolds, 121 N.E. 
61, 224 N.Y. 429, 


65. Bramell v. Cole, 37 S.W. 924, 
136 Mo. 201, 58 Am.S.R. 619. 


66. In re Murray’s Will, 
435, 141 N.C. 588. 


67. In re De Hass’. Will, 53 N.Y.S. 
7133, 24 Misc. 420. 


68. In re Smith’s Estate, 18 N.Y.S. 
174, 1 Pow.Surr. 381. 


69. Ark'—Skeif v. Bohall, 138 S.W. 
461, 99 Ark. 339. * 


Conn.—Union & New Haven Trust 
Co. v. Sherwood, 147 A. 562, 110 Conn. 
150; In re Chapman’s Estate, 39 A. 
734, 10. Conn.; 303,. 41) L.R.A. 204, 93 
Prob.Rep.Ann, 65. 


Mich.—Jones v. Harsha, 
624, 225 Mich. 416. 


Mo.—First Baptist Church v. Rob- 
berson, 71 Mo. 326. 


Mont.—Chadwick v. Chadwick, 13 P. 
385, 6 Mont. 566. 


N.Y.—In re Mount’s Will, 77 N.E. 
999, 185 N.Y. 162; Matter of Burdick’s 
Estate, 90 N.Y.S. 161, 98 App.Div. 560. 


Or.—In re John’s Will, 47 P. 341, 
50 P. 226, 30 Or. 494, 86 L.R.A. 242. 


Pa.—In re Morton’s Estate, 50 A. 
933, 201 Pa. 269; Willard’s Appeal, 65 
Pa. 265, 268; Glanding’s Hst., 15 Pa. 
Dist. 985. 


S.D.—In re Sjurson’s Estate, 137 W. 
W. 341, 29 S.D. 566. 


Tex.—Maibaum y. Union Trust Co., 
(Civ.App.) 291 S.W. 924. 


“It would, perhaps, be a very con- 
venient practice immediately upon the 
death of a decedent to have all pos- 
sible questions which might arise up- 


54 S.E. 


196 N.W. 


on the construction of his will, and 
in the settlement and distribution of 
his estate, settled by a decree of the 
Orphans’ Court in limine, and by way 
of anticipation, and by appeal to the 
Supreme Court from such a decree, 
have a final and conclusive determina- 
tion of the subject. It would certain- 
ly save counsel’a great deal of re- 
sponsibility in giving advice. But the 
Acts of Assembly which confer juris- 
diction on the Orphans’ Court may be 


| searched in vain for any such power. 


Without authority so derived we must 
say that the decree below or in this 
court on appeal would be inconclusive 
and possibly a snare. It would not 
be binding upon any of the parties; 
certainly not upon those of them not 
sui juris.” Willard’s Appeal, supra 
(per Sharswood, J.). 


70. In re Mount’s Will, 77 N.E. 999, 
LSSeNeve Lo’. 


71. In re Mount’s Will, supra. 


72. Towa.—In re Clifton’s Estate, 
218 N.W. 926, 207 Iowa 71; Kelsey v. 
Kelsey, 10 N.W. 753, 57 Iowa 383. 


Mass.—Green v. Hogan, 27 N.H. 413, 
153 Mass. 462; Healy v. Reed, 26 N.B. 
404, 153 Mass. 197, 10 L.RiA. 766; 
Welch vy. Adams, 25 N.W. 34, 152 Mass. 
74,9 L.R.A. 244; Swazey v. Jaques, 10 
N.E. 758, 144 Mass. 135, 59 Am.R. 65; 
Huntress v. Place, 137 Mass. 409; 
Wright v. White, 136 Mass. 470. 


N.J.—Stevens v. Dewey, 36 A. 825, 
55 N.J.Eq. 232. 


N.Y.—In re Mount’s Will, 77 N-E. 
999, 185 N.Y. 162; In re Mould, 187 
N.Y.S. 355, 195 App.Div. 822: In re 
Kelly’s Hstate, 259 N.Y.S. 120, 144 
Misc. 330; In re Hume’s Will, 248 N. 
Y.S. 415, 189 Misc. 327; In re Noe’s 
Estate, 157 N.Y.S. 679, 94 Mise. 63; 
In re Bouchoux, 152 N.Y.S. 548, 89 
Mise. 47; In re Swartz’s Will, 139 N. 
Y.S. 1105, 79 Misc. 838. 


_Ohio.—Davis v. Hutchings, 15 Ohio 
Cir.Ct. 174, 8 Ohio Cir.Dec. 52. 


Wis.—Stephenson v. Norris, 107 N. 
W. 343, 128 Wis. 242. 


[a] Questions considered.—The 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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statutes being to confer on probate courts power and 
jurisdiction similar to that theretofore possessed by 
courts of equity,’* and to make these actions sub- 
ject to equitable principles.7* In other words, courts 
of probate are to be controlled and directed by re- 
course to all the rules which have grown up in courts 
of equity in respect of actions for construction.7®> It 
has been held, however, that, like courts of equity,7® 
courts of probate are without jurisdiction, in pro- 
ceedings of this character, to determine the validity 
of a devise of land,*7 at least where the right to jury 
trial is not waived.’®§ And it has also been held that 
the statutes are not mandatory, and if for any rea- 
son the court thinks it inexpedient or unjust to pro- 
ceed to a judgment, the proceeding may be dismissed 
without prejudice to the parties.7® 


[§ 1982] c. Of Federal Courts.8° A party who 
asserts rights under a will, the execution, validity, 
and probate of which are recognized, may sue for a 
construction thereof in a federal court, provided that 
the requisite diversity of citizenship exists, and that 
there has been no construction of the will and no ad- 
judication of his rights thereunder by any tribunal 
having jurisdiction of the subject matter and the 
parties;*! and the same rule applies where the party 
who desires a construction of the will is an alien.®? 


validity of the marriage of the testa- 


396, 65 Conn. 161. 
trix to the legatee may be determined 


[ec] 
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In Georgia the superior courts. 
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Nevertheless, inasmuch as the jurisdiction of the 
courts of the United States, as to such matters, de- 
pends on diverse citizenship of parties, its exercise 
must be confined to the determination of their rights, 
and those alone.** 


[§ 1983] d. Of Particular Local Courts. Juris- 
diction to construe a will is ordinarily in any court 
having general equity powers and which has all of 
the indispensable parties before it.8* Particular 
courts which by force of statutes or organic law have 
equity jurisdiction for the construction of wills are 
listed in the notes hereto.®® 


[§ 1984] e. Conflict of Jurisdiction**—(1) As be- 
tween Courts of Equity and Courts of Probate. As 
elsewhere shown, in many jurisdictions power is con- 
ferred by statute on probate courts to construe wills 
so far as it may be necessary in the exercise of their 
general jurisdiction over the settlement and distri- 
bution of decedents’ estates.5* In some states the 
jurisdiction so conferred is concurrent with, and not 
exclusive of, the jurisdiction inherent in courts of 
equity to construe wills.8® It has been held, however; 
that a court of equity may refuse to take jurisdic- 
tion of an action: to construe a will where complete 
relief may be obtained in the probate court, and it 
has usually done so,§° although it seems that wheth- 


was cognizable formerly in a court of 
probate. Reformed Presbyterian 


in a proceeding for construction of 
the will (Decedent Est. L. § 35, as 
amended by L. [1919] c 293). In re 


Reilly’s Hstate, 224 N.Y.S. 316, 130 
Misc. 320. 
.73. In re Mount’s Will, 77 N.E. 999, 


185 N.Y. 162. 


74, In re Clifton’s Hstate, 218 N. 
W. 926, 207 Iowa ’71. 


‘75. In re Bouchoux, 152 N-Y.S. 548, 
89 Misc. 47. 


76. See supra § 1972. 

77. In re Harden’s Estate, 150 N. 
Y.S. 748, 88 Misc. 420, 138 Mills Surr. 
BOO. 

78. In re Harden’s Estate, supra. 

79. In re Freudenheim, 177 N.Y.S. 


795, 108 Misc. 528. 


[a] Thus a proceeding without a 
formal trial on a petition and answer 
for the construction of a will involv- 
ing doubtful questions regarding the 
validity. of an important charity may 
be dismissed without prejudice, but 
with liberty to present the issue again 
in any suit or proceeding in the sur- 
rogate’s court or elsewhere. In re 
Freudenheim, 177 N.Y.S. 795, 108 Misc. 
528. 


80. Removal from state court see 
Removal of Causes § 191. 


81. Colton v. Colton, 8 S.Ct. 1164, 
127 U.S. 300, 32 L.Ed. 138; Wood v. 
Paine, 66 F. 807; Toms v. Owen, 52 
F. 417; Security Co. v. Pratt, 32 A. 
396, 65 Conn. 161. 


82. Parkes v. Aldridge, 18 F.Cas. 
No. 10,755, 2 N.J.L.J. 233. 


83. Security Co. v. Pratt, 32 A. 396, 
65 Conn. 161. 


84. Hinkley  v. Art Students’ 
League of New York, 37 F.(2d) 225 
[aff 31 F.(2d) 469, and cert den 50S. 
Ct. 247, 281 U.S. 733, 74 L.Hd. 1143]. 


85. [a] In California the superior 
courts. Williams v. Williams, 14 P. 
394,738 Cal. 99. 


[b] Im Connecticut the superior 
courts. Security Co. v. Pratt, 32 A. 


Trustees of University of Georgia v. 
Denmark, 81 §.E. 288, 141 Ga. 390. 


[d] In Kansas the district courts. 
Knox v. Knox, 124 P. 409, 87 Kan. 381. 


[e] In Massachusetts the supreme 
and the superior courts. Ladd v. 
Chase, 29 N.E. 6387, 155 Mass. 417; 
Welch v. Adams, 25 N.E. 34, 152 Mass. 
74,9 L.R.A. 244. 


[f{] In Missouri the circuit courts. 
Davidson v. I. M. Davidson Real Es- 
tate & Investment Co., 125 8.W. 1143, 
226 Mo. 1, 136 Am.S.R. 615; Lich v. 
Lich, 138 S.W. 558, 158 Mo.App. 400; 
Graham vy. Allison, 24 Mo.App. 516. 


{[g] In Nebraska the _ district 
courts. Krause v. Krause, 201 N.W. 
670, 113 Neb. .22; Mohr v. Harder, 172 
N.W. 753, 103 Neb. 545; Fisher v. 
Fisher, 113 N.W. 1004, 80 Neb. 145; 
Anderson v. Anderson, 96 N.W. 276, 
69 Neb. 565. 


{h] In New Hampshire the supe- 
rior courts. Wentworth v. Went- 
worth, 78 A. 646, 75 N.H. 547. 


[i] In North Carolina the superior 
courts. Cozart v. Lyon, 91 N.C. 282. 
[jij] In Texas the district courts. 


Purvis v. Sherrod, 12 Tex. 140; Thorn- 
ton v. Zea, (Civ.App.) 39 S.W. 595; 
Crosson v. Dwyer, 30 S.W. 929, 9 Tex. 
Civ.App. 482. 


[k] In Utah the district courts. 
Allen y. Barnes, 12 P..912,.5 Utah 100. 


[1] In Washington (1) under 
Const. art 4 § 6, giving the superior 
court jurisdiction in all cases in equi- 
ty, in certain cases at law, and in ‘‘all 
matters of probate,’’ the court as a 
court of general jurisdiction may con- 
strue wills at the suit of proper par- 
ties. Bayer v. Bayer, 145 P. 433, 83 
Wash. 430; Reformed Presbyterian 
Church of North America v. McMil- 
lan, 72 P. 502, 31 Wash. 643. (2) The 
constitution does not make the supe- 
rior courts probate courts. On the 
contrary it vests the superior courts 
with jurisdiction “of all matters of 
probate,’’ hence the court is not shorn 
of its general powers simply because 
the cause before it may be one which 


Church of North America v. McMil- 
lan, supra. 


[m] In Wisconsin the circuit 
courts. Stephenson v. Norris, 107 N. 
W. 3438, 128 Wis. 242; Milier v. Drane, 
75 N.W. 413, 100 Wis. 1. 


86. Conclusiveness and effect of 
judgment or decree in general seé in- 
fra § 2052. 


87. See supra § 1978. 


88. Conn.—Security Co. v. 
382 A. 396, 65 Conn, 161. 


Mass.—Welch v. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244. 


Mo.—Davidson vy. I. M. Davidson 
Real Estate & Investment Co., 125 S. 
W... 1148, 226) Mo,, ‘T,. 23, 36 Am... Re 
615; Hamer v. Cook, 24 S.W. 180, 118 
Mo. 476. 


N.Y.—Garlock v. Vandevort, 28 N. 
E. 599,128 N.Y. 374. 


Ohio.—Davis v. Hutchings, 15 Ohio 
Cir.Ct. 174, 8 Ohio Cir.Dec. 52 


“The powers thus delegated to the 
Surrogates’ Courts do not deprive the 
Supreme Court of any jurisdiction it 
has ever had. They are simply addi- 
tions to or enlargements of the juris- 
diction of the Surrogates’ Courts.” 
Runk vy. Thomas, 94 N:E. 363, 200 N. 
Y. 447, 460. 


[a] Rule applied.—A bill will lie 
to obtain instructions as to the pay- 
ment of interest on a deposit for the 
benefit of the legatee, although the 
question could be settled by the pro- 
bate court on final settlement of ac- 
counts, the legacy being large, and 
much delay having occurred and being 
liable to occur. Welch v. Adams, 25 
N.E. 34, 152 Mass. 74, 9 L.R.A. 244. 


89. Underwood v. Curtis, 28 N.E. 
585, 127 N.Y. 523; Moore v. De Groote, 
143 N.Y.S. 873, 158 App.Div. 828, 11 
Mills Surr. 460 [appeal dism 107 N.E. 
1082, 213 N.Y. 642]; Wallach v. Wal. 
lach, 128 N.Y.S. 1020, 144 App.Div. 
19; In re Scheideler’s Estate, 27 N. 
Y.S. 7, 75 Hun 185; Douglas v. Yost, 
18 N.Y.S. 830, 64 Hun 155; Higgins 
v. Union Trust Co., 10 N.Y.S. 389, 56 


Pratt, 
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er it will thus refuse to entertain jurisdiction on this 
ground rests largely in its diseretion.®9® And, of 
course, if complete relief cannot be obtained in the 
probate court, a court of equity will take cognizance 
of an action involving the construction of the will.®* 
Where the view obtains that the jurisdiction of these 
courts is concurrent, it has been held in one state 
that, if the probate court first acquired jurisdiction, 
it must continue to exercise that jurisdiction.°? On 
the other hand, in another state it was held that the 
fact that the estate is in process of settlement in a 
court of probate does not prevent a court of equity 
from entertaining a suit to construe the will.°* In 
any event, where a court of probate has construed a 
will, all parties in interest being before the court, 
a court of equity will not take jurisdiction of a suit 
subsequently brought to determine the same ques- 
tions.°* In other jurisdictions the probate court has 
exclusive, original jurisdiction over all things per- 
taining to the settlement and distribution of estates, 
including the construction of wills as an incident 
of the exercise of this jurisdiction,®® although it has 
been held that a court of equity has jurisdiction in 
cases where the construction or consideration of a 
will is incidentally involved and the relief demand- 
ed does not call for direct exercise of probate pow- 
ers.2& In still other jurisdictions, the rule is not in 


Hun 650f{aff 27 N.E. 855, 127 N.Y.|of the estate. 


6351; Powell v. Demming, 22 Hun 
(N.Y.) 235; In re Appell’s Estate, 204 
N.Y.S. 889, 890, 123 Misc. 12 [aff 213 
N.Y.S. 757, 215 App.Div. 769]; Blake 
v. Barnes, 18 N.Y.S. 471, 28 Abb.Cas. 
N.C. 401. But see Ludwig v. Bungart, 
63 N.Y.S. 91, 48 App.Div. 613 (while 


191. 
[b] 


WILLS 


Youngson vy. Bond, 
95 N.W. 700, 69 Neb. 356, 5 Ann.Cas. 


In California (1) it was said 
‘that it has never been decided in that 
state that a court of equity has juris- 
diction to construe wills. 


[§ 1984 


entire harmony with the rules of any of the juris- 
dictions, the decisions of which have been hereto- 
fore, considered.?? 


In Illinois it has been held that equity may con- 
strue a will, and determine the rights of the parties 
in the distribution of trust funds in the hands of the 
administrator with the will annexed, without divest- 
ing the county court of its jurisdiction over the set- 
tlement of the estate.°8 When the will is construed 
and the rights of the parties determined, the settle- 
ment of the estate can proceed in the county court.°® 


In New Jersey courts of probate have jurisdiction 
to construe wills only on special proceedings insti- 
tuted on the application of some party in interest on 
bringing every one of the parties interested into 
court, and a bill in equity for the construction of a 
will may be maintained where it does not appear that 
any such application had been made,! or that, if such 
application was made, other interested parties were 
notified.? 


In Vermont jurisdiction of courts of equity over 
estates of decedents is not original nor concurrent, 
but is special and limited, and only in aid of that of 
the probate court when the powers of that court are 


court of chancery will not entertain 
a bill by executors for a construction 
of a decedent’s will and instruct them 
as to the method of selling lands for 
payment of debts, there being no di- 
rection for the sale in the will. Chris- 


Siddall v. ty v. Sharpe, 95 A. 299, 11 Del.Ch. 28. 


96. 


it has many times been held that the 
supreme court may properly decline 
to take cognizance of a matter over 
which the surrogate’s court has con- 
current jurisdiction, such refusal does 
not seem to be authorized, unless the 
jurisdiction of the surrogate’s court 
has already been invoked@d). 


90. Lawrence v. Littlefield, 
Nee 61057205 Noy. 568; 
Wager, 89 N.Y. 161. 


91. William Randall & Sons v. 
Lucke, 205 N.Y.S. 121, 123 Mise. 5. 


92. Garlock v. Vandevort, 28 N.E. 
599, 128 N.Y. 374; Ludwig v. Bungart, 
63 N.Y.S. 91, 48 App.Div. 613. 


93. Security Co. v. Pratt, 
396, 65 Conn. 161. 


94. Allen v. Shepard, 46 Hun 677, 
SHENEY St. (5.61. 


95. Appleby v. Watkins, 104 N.W. 
301, 95 Minn. 455, 5 Ann.Cas. 471 [dis- 
appr dicta Duxbury v. Shanahan, 87 
N.W. 944, 84 Minn. 353; State v. Ue- 
land, 15 N.W. '235, 30 Minn. 277 (to 
the effect that a court of equity had 
in proper cases concurrent jurisdic- 
tion with the probate court)]; Klug 
v. Seegabarth, 152 N.W. 385, 98 Neb. 
272; Andersen v. Andersen, 96 N.W. 
276, 69 Neb. 565; Youngson v. Bond, 
95-N.W. 700, 69 Neb. 356, 5 Ann.Cas. 
191; In re Tyson’s Estate, 43 A. 131, 
191 Pa. 218; Tyson v. Rittenhouse, 40 
A. 476, 186 Pa. 137; Appeal of Dun- 
das, 73 Pa. 474; Whiteside v. White- 
side, 20 Pa. 473. 


[a] ‘Thus a suit by an administra- 
tor for construction of the will in or- 
der to enable him to administer the 
estate properly is not maintainable 
in the first instance in a court of 
equity, for such a suit is in reality a 
part of the proceedings for settlement 


109 
Wager vy. 


32 A. 


Harrison, 15 P. 130, 73 Cal. 560 [expl 
Williams v. Williams, 14 P. 394, 73 
Cal. 99; Rosenberg v. Frank, 58 Cal. 
387; Payne v. Payne, 18 Cal. 291]. 
(2) But conceding that it has such 
jurisdiction, it should not be exercis- 
ed except where there are special rea- 
sons for so doing, because probate 
courts have ample powers, and may 
recognize and declare trusts and ex- 
ercise their execution, and in the final 
decree must define all estates, legal or 
equitable, which pass under the will 
or statute of descents. Siddall v. 
Harrison, supra. (3) It was further 
held that a final decree of the pro- 
bate court directing executors to dis- 
tribute funds in their hands as execu- 
tors to themselves as trustees super- 
sedes the will, and that a court of 
equity will not entertain a suit to con- 
strue the will, the remedy of the trus- 
tees in such case being by suit to con- 
strue the decree if such construction 
is essential to protect them in the 
performance of their duties. Goldtree 
v. Thompson, 20 P. 414. (4) In the 
latest decision on the subject it was 
held that it is the province of the pro- 
bate court which settles the estate of 
a deceased person to construe the will 
and a trust created thereby, and that 
it may exercise equity power for a 
complete administration of the estate, 
and that its jurisdiction in this regard 
is exclusive. Toland v. Earl, 61 P. 
914, 129 Cal. 148, 79 Am.S.R. 100. 


{c] In Delaware, as the orphans’ 
court, which has exclusive jurisdic- 
tion to order a sale of land for the 
payment of a decedent’s debts, may 
adjust between devisees the order in 
which the several parcels of dece- 
dent’s land should be sold, and as the 
devisees may, under Rev. St. (1915) ec 
99 § 8, obtain exoneration of their 
parcels from the other devisees, the 


Klug v. Seegabarth, 152 N.W. 
385, 98 Neb. 272; St. James Orphan 
Asylum v. Shelby, 106 N.W. 604, 75 
Neb. 591. . 


[a] Thus (1) the original juris- 
diction of a court of equity over an 
action to quiet title to real estate is 
not affected by the fact that incident 
thereto there is involved the con- 
struction of a will. St. James Orphan 
Asylum v. Shelby, 106 N.W. 604, 75 
Neb. 591. (2) Anda court of equity 
has original jurisdiction of an action 
to have a specific bequest declared 
a lien on, and enforced against, realty 
in a residuary legatee’s hands, al- 
though a construction of the will is 
involved. Here the purpose of the 
statute is not to further administra- 
tion, but calls for the exercise of a 
power not connected with the ‘will nor 
administration of the estate. Klug 
v. Seegabarth, 152 N.W. 385, 98 Neb. 
272. (3) So courts of equity have 
original jurisdiction of a suit by trus- 
tees under a will, after settlement of 
the estate, to obtain a construction of 
the will relating to their trust, wheth- 
er to enforce it or give direction for 
its execution, because such a suit is 
not in any sense a part of the settle- 
ment of the estate. Youngson v. 
Bond, 95 N.W. 700, 69 Neb. 356, 5 Ann. 
Caserta. 


97. See cases infra notes 98-138. 
98. Minkler v. Simons, 50 N.E. 176, 
172 Ill. 323, 3 Prob.Rep.Ann. 167. 


99. Minkler v. Simons, supra; Penn 
v. Fogler, 77 Ill.App. 365 [rev on other 
grounds 55 N.E. 192, 182 Ill. 76]. 


1. Stevens v. Dewey, 36 A. 825, 55 
N.J.Eq. 232. 


2. Adams v. Adams, 19 A. 14, 46 N. 
J.Eq. 298. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 1984-1985] 


inadequate.* And if, at the time, a question as to 
the construction of a will needs to be decided, the 
probate court can be resorted to and its jurisdiction 
is adequate for that purpose, that court must be re- 
sorted to and courts of equity are without jurisdic- 
tion;* although it is otherwise when the question 
of construction cannot be adequately handled by the 
probate court.> But even where this condition ex- 
ists, the power of a court of equity is restricted to 
the construction of the alleged doubtful or disputed 
terms of the will. If the probate court has juris- 
diction to determine the questions involved and does 
not do so, equity will not entertain a bill for the con- 
struction of the will, its decree unappealed from be- 
ing conelusive.? Nor will such a bill be entertained 
as to matters within the jurisdiction of the probate 
court, not adjudicated by the decree, as that court is 
still open to hear and determine such matters.* In 
any event, in order to obtain the aid of a court of 
equity to construe a will, the parties must have pro- 
ceeded far enough in the probate court to have dis- 
closed to the court of equity the necessity for its 
aid.® 

In Wisconsin it was formerly the rule that the ju- 
risdiction conferred on courts of probate to construe 
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wills in the exercise of their general jurisdiction over 
the settlement and distribution of estates was con- 
current with, and not exclusive of, the jurisdiction in- 
herent in courts of equity to construe wills,?® a ju- 
risdiction which, it was said, had been so long and 
uniformly exercised that nothing short of a statute 
framed in the clearest and most unmistakable lan- 
guage would take it away.!! And it: was declared 
that, even though a statute authorized proceedings 
solely for the purpose of construing wills, the juris- 
diction of courts of equity was not aifected thereby.** 
But, in view of subsequent legislation giving county 
courts jurisdiction of all cases in the construction of 
wills, it is now reversible error for a court of equity 
to assume jurisdiction to construe a will, unless it is 
made to appear that the court of probate before 
which an estate is being administered cannot afford 
as adequate, complete, and efficient a remedy as a 
court of equity.t® 


[§ 1985] (2) As between Courts of Different 
States. The courts of a state in which land disposed 
of by will is situated alone have jurisdiction to con- 
strue the will in so far as it relates to the land so 
situated,!4 since a judgment rendered by the courts 
of a state as to title to land situated without the 


S$. Mansur v. Tate, 119 A. 882, 96 
Vt. 373; Ward v. Congregational 
Church at Underhill, 29 A. 770, 66 Vt. 
490; Blair v. Johnson’s Heirs, 24 A. 
764, 64 Vt. 598. 


+. O’Rourke vy. Cleary, 158 A. 673, 
104. Vt..3125. Mansur vy. Tate, 119 A. 
882, 96 Vt. 373; Lowell v. Wheeler, 
102 A. 337, 92 Vt. 167; Hall v. Lawton, 
68 A. 657, 80 Vt. 535; Clark v. Peck’s 
tox’rs;, 65. A. 14,. 79. Vt: 275; Harris. v. 
Harris, 64 A. 75, 79 Vt. 22; Ward v. 
Congregational Church at Underhill, 
29 A. 770, 66 Vt. 490; Blair v. John- 
son’s Heirs, 24 A. 764, 64 Vt. 598. 


ta] As otherwise expressed, in or- 
der to authorize a court of equity to 
entertain a bill for the construction 
of a will, it must appear that the sit- 
uation of the estate and its adminis- 
tration is such that the probate court 
cannot seasonably and adequately 
handle the question and that resort 
to the court of equity is reasonably 
necessary. Mansur vy. Tate, 119 A. 
882, 96 Vt. 373. 


[b] Facts not authorizing resort 
to court of equity.—(1) A bill to re- 
strain waste of an estate and a cross 
bill seeking the enforcement of an al- 
leged contract of trust and the con- 
struction of the will will not be enter- 
tained, when a clear course initiated 
by action in the probate court re- 
mains open and unimpeded. Lowell 
Ve oWiheeler, 102) -An 337, 92.4 Vite 167. 
(2) Where a will bequeathing prop- 
erty in trust was duly probated, and 
the trust having terminated the prop- 
erty is ready for distribution, the 
court of chancery will not take juris- 
diction of a bill brought by legatees 
to construe the will in advance of a 
decree of distribution by the probate 
court. Harris v. Harris, 64 A. 75, 79 
Vt. 22. (3) The court of chancery 
will not take jurisdiction of a bill 
for the construction of a will, brought 
by a devisee pending her appeal from 
the probate court’s final decree of dis- 
tribution involving that question. 
Hall v. Lawton, 68 A. 657, 80 Vt. 535. 


5. O’Rourke v. Cleary, 158 A. 673, 
104 Vt. 312. 


[a] Thus it was held that a widow 
was entitled to have the chancery 
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court exercise jurisdiction under Gen. 
L. § 3228, and determine whether a 
bequest was in addition to, or in lieu 
of, a widow’s statutory right, since 
in the regular course of administra- 
tion the probate court would not con- 
strue the will and determine the ques- 
tion until final decree of distribution 
of the estate, and at that time the 
widow’s right of election, if it was 
necessary for her to make an election, 
would have _ passed. O’Rourke  v. 
Cleary, 158 A. 673, 104 Vt. 312. 


6. O’Rourke v. Cleary, 163 A. 583, 
105 Vt. 85; O’Rourke v. Cleary, 158 
ING HS MOE MARSA 


[a] ,fhus (1) proceedings for the 
construction of a will are not to be in- 
stituted in a court of equity, in the 
guise of such an objective, to obtain 
advice from such court as to the con- 
struction of statutes affecting the 
rights or interests of a surviving 
widow in the estate of her deceased 
husband (O’Rourke v. Cleary, 163 A. 
583, 105 Vt. 85; O’Rourke v. Cleary, 
158 Aoc673;, 104 "Vt. 312)3-—-(@). nor= to 
determine whether the intention of 
the testator affects the question of 
election between the provisions of 
the will and the widow’s statutory al- 
lowance of the personal estate, as 
well as her statutory interest in real 
estate (O’Rourke vy. Cleary, 163 A. 583, 
105 Vt. 85; O’Rourke v. Cleary, 158 
A. 673, 104 Vt. 312). (3) Such ques- 
tions are to be determined in the first 
instance exclusively in the probate 
court. O’Rourke v. Cleary, 163 A. 583, 
105 Vt. 85; O’Rourke vy. Cleary, 158 A. 
673, 104 Vt. 312. 


7, Ward v. Congregational Church 
at Underhill, 29 A. 770, 66 Vt. 490. 


8 Ward v. Congregational Church 
at Underhill, supra. Compare Randall 
v.— Josselyn;— 10 A> 577," 39 Vt. 5bT 
(which is apparently not in harmony 
with this view). 


9. Clark v. Peck’s Ex’rs, 65 A. 14, 
TT OMRViteeo OL et aLT isn Vin Elarrice so 4a0Ac 
75, 79 Vt. 22; Blair v. Johnson’s Heirs, 
24 A. 764, 64 Vt. 598. 


10. Miller v. Drane, 75 N.W. 413, 
100 Wis. 1; Burnham v. Norton, 75 
$04;° LOO. Wiss <8; » Catlin: -*v. 


Wheeler, 5 N.W. 935, 49 Wis. 507. 


ll. Miller v. Drane, 75 N.W. -418, 
100 Wis. 1; Burnham v. Norton, 75 N. 
W. 304, 100 Wis. 8; Catlin v. Wheeler, 
5 N.W. 935, 49 Wis. 507. 


12. Stephenson vy. Norris, 103 N. 


W. 343, 128 Wis. 242. 
13. In re Monoghan’s Will, 226 N. 
iW. 206, 1:99. Wisi. 2785) iGawlker anvare 


Dreutzer, 221 N.W. 401, 412, 197 Wis. 
98 (where it was said: “Anything to 
the contrary in former opinions must 
be considered as overruled’). 


14. Braman y. Babcock, 120 A. 150, 
98 Conn. 549; Clarke’s Appeal, 39 A. 
155, 70-Conn. 195, 3. Prob.Rep.Ann. 
120; Osburn v. McCartney, 12 N.E. 
72, 121 Ill. 408; Davis v. Tremain, 98 
N.E. 383, 205 N.Y. 236; Monypeny v. 
Monypeny, 95 N.B. 1, 202 N.Y. 90; 
Knox y. Jones, 47 N.Y. 389; Roosevelt 
v. Porter, 73 N.Y.S. 800, 36 Misc. 441; 
Van Steenwyck v. Washburn, 17 N.W. 
289, 59 Wis. 483, 511, 48 Am.R. 532. 


“Real estate is governed by the lex 
loci, and questions in respect to it 
properly _belong to the jurisdiction 
where it is situated.” Van Steenwyck 
vy. Washburn, supra. 


[a] Rule applied.—(1) Whether a 
trust created by a will, as to realty 
situated in another state, is valid or 
not, can only be determined by the 
courts of that state. Knox v. Jones, 
47 N.Y. 389. (2) The question wheth- 
er the language of a will works an 
equitable conversion of real estate 
into personalty is one to be determin- 
ed by the courts of the testator’s 
domicil, in so far as the land in that 
state is concerned. Clarke’s Appeal, 
39 A. 155, 70 Conn. 195, 3 Prob.Rep. 
Ann. 120. (3) In an action to have 
the court declare plaintiff to be the 
party mentioned without christian 
name in a will, whether he was the 
party so mentioned was a question of 
construction, and, inasmuch as the 
construction of the will could ef- 
fectually be made only in the courts 
of the foreign state where real estate 
in controversy was situated, no de- 
claratory judgment could be effective 
as to plaintiff’s right to property 
there. Braman vy. Babcock, 120 A. 
150, 98 Conn. 549. 
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state is a nullity.15 This rule applies although the 
testator resided'® or made the will'? in a state other 
than that in which the land was situated. A statute 
expressly authorizing an action to determine the va- 
lidity and construction or effect of a will under the 
laws of the state of a testamentary disposition of 
land situated within it does not authorize an action 
to construe a will disposing of land situated within 
another state.1 In the case of a will disposing of 
personal property, the courts of the state wherein the 
testator resided have jurisdiction of a suit to con- 
strue the will, or that portion of it which disposes 
of the property, wherever it may be situated or 
found.1® Although real and personal property are 
given by the same clause of the will, and on the same 
trust, they are severable, and the validity of the dis- 
position as to one does not depend on that as to the 
other; and a suit to construe the will as regards its 
disposition of personal property must therefore be 
brought in the state where the testator resided at the 
time of his decease.2° Where a person acting as ex- 
ecutor in one state has, under order of court, trans- 
mitted all the estate in his hands as such executor 
to himself, acting as executor in another state, the 
courts of the former state have no jurisdiction of a 
suit in equity for the construction of the will, the 
executor having performed all his duties in that 
state, and being no longer accountable as executor 
there.21_ But the executor of a nonresident testator 
may bring an action for instructions in the court 
of another state, in which he has been granted aneil- 
lary letters testamentary, if the personal estate 
found in that state is sufficient for the payment of 


15. Davis v. Tremain, 98 N.E. 383, 
205 N.Y. 236. 


16. Roosevelt v. Porter, 73 N.Y.S. 
800, 36 Misc. 441. 


17. Monypeny v. Monypeny, 95 N. 
E. 1, 202 N.Y. 90. 


18. Davis v. Tremain, 98 N.E. 383, 
205 N.Y. 236. 


19. Osburn v. McCartney, 12 N.E. 
72, 121 111. 408; ,.Smith v. Central 
Trust Co. of New York, 42 N.Y.S. 740, 
12 App.Div. 278 [aff 48 N.E. 553, 154 
N.Y. 333]; Kurzman v. Lowy, 52 N. 
Y.S. 88, 23 Mise. 380. Compare Farm- 
ers’ L. & T. Co. v. Ferris; 73 N.Y.S. 
475, 67 App.Div. 1 (holding that a 


349, 351, 


11 Del.Ch. 28. 
41 L.R.A. 767 


Hawaii 246, 256. 
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Inquiry see infra § 2047. 
Relief see infra § 2049. 


26. U.S.—May v. May, 17 S.Ct. 824, 
167 U.S. 310, 42 L.Ed. 179. 


Conn.—Gorham vy. Gorham, 121 A. 
3 99 Conn. 
Fitzgerald, 60 A. 694, 78 Conn. 4, 10 
Prob.Rep.Annot. 644; 
22 A. 959, 60 Conn. 393. INSGL 53 


Del.—Christy v. Sharpe, 95 A. 299, 
D.C.—May v. May, 5 App.D.C. 552, 


Hawaii.-—Kinney v. Robinson, 30 


debts and legacies and the legatees are within the 
jurisdiction of the court.22 It has been held that, 
where a will executed in one state was admitted to 
probate in another state, and a substituted trustee, 
who was seeking a discharge, was appointed by the 
courts of the latter state, having charge of assets 
located there, and the lapse of time was so great as 
to remove any possibility that there were still cred- 
itors interested in the estate in the place of dece- 
dent’s domicile, the court, in the exercise of its dis- 
cretion, will assume jurisdiction to determine the 
validity of a bequest essential to final distribution by 
the substituted trustee. 


[§ 1986] (8) As between State and Federal 
Courts. The fact that the estate of a testator is in 
settlement in a court of probate does not exclude 
the jurisdiction of a federal court to construe a will 
any more than it excludes ‘the jurisdiction of the 
proper courts of equity of the state.** 


[§ 1987] f. As Dependent on Necessity for Con- 
struction and Nature of Questions Involved?*—(1) 
In General. A suit for the construction of a will 
will not be entertained where no necessity for a ju- 
dicial construction thereof appears;?" and the court 
cannot acquire jurisdiction to construe a will by alle- 
gations that a question requiring construction exists 
when the record shows that there is no such ques- 
tion.27 Thus courts of equity will not assume ju- 
risdiction of a bill to construe a will where a due 


administration of the estate does not require the’ 


construction prayed for;?§ nor will it assume juris- 
diction of a bill for the construction of a will where 


5. N-E., 546, LOS N.Y. 2555) In’ re eas 
vitt’s Will, 238 N.Y.S. 109, 135 Misc. 
387; In re Gooding’s Will, 208 N.Y.S. 
793, 124 Mise. 400; In re Jenkins’ Es- 
tate; c838i N-YoS.585, LTP Mises 51. 
United States Trust Co. of New York 
v. Hayes, 201 N.Y.S. 249. 


N.C.—Balsley v. Balsley, 21 S.E. 
954, 116 N.C. 472; Tayloe v. Bond, 45 


187; Hughes v. 


Miles v. Strong, 


Ohio.—Corry v. Fleming, 29 Ohio 
St. 147; Snyder v. Heffner, 169 N.E. 
460, 33 Ohio App. 379; Brooks v. Han- 
na, 19: Ohio Cir.Ct.,.216,, 10 Ohio. Cire 
Dec. 480. 


Pa.—In re Lockhart, 


111A. 
267 Pa. 390. meine 


trust provision in the will of a non- 
resident affecting a fund in New York 
may be construed by the New York 
courts). 


[a] Rule applied.—Where the tes- 
tator bequeaths personalty to be tak- 
en and held in a foreign country in 
trust, the courts of New York, where 
the testator resided and the will is 
probated, have jurisdiction to deter- 
mine whether the legatee and bene- 
ficiaries are or can be sufficiently des- 
ignated. Kurzman y. Lowy, 52 N.Y.S. 
83, 23 Misc. 380. 


20. Knox v. Jones, 47 N.Y. 389. 


21. Emery vy. Batchelder, 132 Mass. 
452. 

22. Welch vy. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244, 


23. United States Trust Co.: v. 
Wood, 131 N.Y.S. 427, 146 App.Div. 
751 Laff 98 N.BH. 1118, 205 N.Y. 564]. 


24. Security Co. v. Pratt, 32 A. 396, 
65 Conn. 161. 


25. Scope of: 


Ill. Daubman y. Daubman, 186 N. 
E. 520, 358 Ill. 69; Metsker v. Metsker, 
151 N.E. 539, 320 Tll. 547;. Strawn. v. 
Trustees of Jacksonville Female 
Academy, 88 N.E. 460, 240 Til. 111. 


Ind.—Hughes v. Hughes, (App.) 63 
N.E. 250; Hawes v. Kepley, 62 N.E. 
720, 28 Ind.App. 306. 


Ky.—Norton v. Morten, 
171,206. Ky. 415. 


Me.—North v. Harris, 1388 A. 564, 
126 Me. 371; Morrill v. Roberts, 104 
A. 818, 117 Me. 465. 


Mass.—Perkins v. Stearns, 39 N.E. 
1016, 163 Mass. 247; Wilbur v. Max- 
am, 133 Mass. 541. 


N.H.—Flanders v. Parker, 120 A. 
558, 80 N.H. 566; Carr-v. St. Paul’s 
Parish, 51 A. 920, 71 N.H. 231; Gafney 
v. Kenison, 10 A. 706, 64 N.H. 354. 


N.J.—Titsworth vy. Titsworth, 152 
A. 869, 107 N.J.Eq. 436; Northrup v. 
Ackerman, 92 A. 909. 84 N.J.Eq. 117. 


N.Y.—Cochrane v. Schell, 35 N.E. 
971, 140 N.Y. 516; Horton v. Cantwell, 


267 S.W. 


ahs ete ae v. Brown, 12 RI. 


W.Va.—McCreery v. Johnston, 110 
S.E, 464, 90 W.Va. 80; Callison v. 
Bright, 102 S.H. 675, 85 W.Va. 700; 
Prichard v. Prichard, 98 S.H. 877, 83 
W.Va. 652. 


[a] Rule applied.—Where the com- 
plaint fails to allege that there are 
or will be funds for distribution to 
the legatees under the construction 
contemled for, no such necessity for 
construction of the will is shown as 
requires the court to construe it. 
Hawes v. Kepley, 62 N.E. 720, 28 Ind. 
App...306. 145 


Gar es v. rede 134 N.E. 760, 
5 ‘ reenough vy. Green h, 
120 N.E. 272, 284 Ill. 415. one 


28. U.S.—Goodno v. Hotchkiss, 237 
F. 686. 


Conn.—Hughes y. Fitzgerald, 60 A. 
694, 78 Conn. 4, 10 Prob.Rep.Annot. 
644; Rockwell v. Bradshaw, 34 A. 
758, 67 Conn. 8. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 1987] 


its language is clear, unambiguous, and not open to 
doubt,?® and the same rule applies to a clause in a 
The language of the will must be such that 
the partics may reasonably have-doubts concerning 
Other parties should not be 
subjected to the trouble and expense of appearing 
in court, or the possible hazard of not appearing, in 


will.8° 


its true construction.31 


cases where there is no doubt.?2 


changed by a statute providing that the existence of 


Del.— Christy v. Sharpe, 95 A. 299, 
11 Del.Ch. 28. 


Il].— Mansfield v. Mansfield, 67 N.E. 
497, 203 Ill. 92. 


Ind.—Hughes v. Hughes, (App.) 63 
N.E. 250. 


Me.—Burgess v. Shepherd, 
415, 97 Me. 522. 


Mass.—Peverly v. Peverly, 53 N.E. 
395, 173 Mass. 203; Austin v. Bailey, 
39 N.E. 1022, 163 Mass. 270, 1 Prob. 
Rep.Ann. 106. 


N.H.—Drake v. True, 56 A. 749, 72 
N.H. 322;- Carr v. St. Paul’s Parish, 
51 A. 920, 71 N.H. 231. 


N.J.—Baldwin. v.: Tucker, 48 A. 
547, 61 N.J.Eq. 412 [aff 55 A. 1132, 64 
N.J.Eq. 333]; Griggs v. Veghte, 19 A. 
867, 47 N.J.Eq. 179. 


N.Y.—Avery v. Mabey, 16 N.Y.S. 
607, 62 Hun 619 [aff 32 N.E. 648, 135 
ING YS 657 7: 


N.C.—Tyson v. Tyson, 
100 N.C. 360. 


R.I.—Searls v. Charitable Baptist 
Society, 76 A. 160, 30 R.I. 478. 


W.Va.—Rexroad v. Wells, 13 W.Va. 
812. 


[a] Pending proceedings for re- 
examination of probate of a will, the 
court will not undertake to construe 
a will on a bill in equity therefor. 
Gebhard v. Lenox Library, 68 A. 540, 
74 N.H. 416. 

29. Ala.—First Nat. Bank v. Shee- 
han, 126 So. 409, 220 Ala. 524 [cit 
Cyc]; Hoglan v. Moore, 122 So. 824, 
219 Ala. 497. 


Ark.—wWilliamson v. Grider, 135 S. 
W. 361, 97 Ark. 588. 


Ga.— Weaver v. McCullar, 105 S.E. 
476, 150 Ga. 820; Morrison v. Mc- 
Farland, 94 S.E. 569, 147 Ga. 465. 


Ill.—Chicago Title & Trust Co. v. 
City of Waukegan, 165 N.E. 348, 333 
Ill. 577; Carlberg v. State Sav. Bank 
& Trust Co. of Moline, 143 N.E. 441, 
312 Ill. 181; Buckner v. Carr, 134 N. 
E+ 760!) 3025 T1114 13785.) Greenough. ,v. 
Greenough, 120 N.E. 272, 284 Ill. 416; 
Warren v. Warren, 116 N.E. 613, 279 
Ill. 217; McCarty v. McCarty, 114 
N.E. 322, 275 Ill. 573; Poll v. Cash, 84 
N.E. 714, 234 Ill. 53. 


Ind.—Hawes v. Kepley, 62 N.E. 720, 
28 Ind.App. 306. 


Me.—Wilder v. Wilder, 99 A. 37, 
115 Me. 408; Haseltine v. Shepherd, 
59 A. 1025, 99 Me. 495, 10 Prob.Rep. 
Ann. 366. 

Md.—Woo0ds v. Fuller, 61 Md. 457. 


Miss.—Guess v. Strahan, 63 So. 313, 
106 Miss. 1. 


Mo.—Hayden’s Ex’rs v. Marmaduke, 
19 Mo. 403. 


N.H.—Carr v. St. Paul’s Parish, 51 
A920, 71 NIB 237. 


N.J.—wNorris v. Beardsley, (Ch.) 62 
A. 425; Griggs v. Veghte, 19 A. 867, 
47 N.J.Eq. 179; Baxter’s Ex’rs v. Bax- 
ter, 10 A. 814, 43 N.J.Eq. 82; Vanness’ 
Ex’rs v. Jacobus, 17 N.J.Eq. 153. 


N.Y.—Horton v. Cantwell, 5 N.E. 


55 A. 


6 S.E. 707, 
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The rule is not | fer.35 


546, 108 N.Y. 255; Von Meyer v. Lind- 
emann, 153 N.Y.S. 45, 167 App.Div. 
353, 15 Mills Surr. 68; Monypeny v. 
Monypeny, 115 N.Y.S. 804, 131 App. 
Div. 269; Avery v. Mabey, 16 N.Y.S. 
607, 62 Hun 619 [aff 32 N.E. 648, 135 
N.Y. 657]; Adams v. Adams, 8 N.Y.S. 
260, 55 Hun 604; In re Brewer, 43 
Bun 597; Wead v. Cantwell, 36 Hun 


Eng.—Merlin v. Blagrave, 25 Beav. 
125, 53 Reprint 584. 


“In order: to obtain an interpreta- 
tion the instrument should be ambig- 
uous or susceptible of a double mean- 
ing or construction, and where there 
is no bona fide doubt as to the true 
meaning and intent of the provisions 
of the instrument creating the trust, 
or as to the particular course that the 
trustee should pursue, there is no 
need for equitable interference.” 
Birmingham Trust & Savings Co. v. 
Cannon, 85 So. 768, 204 Ala. 336, 342. 


[a] BRule applied.—A will provid- 
ing that none of the testator’s realty 
should be sold while his children sur- 
vive, designating division of rents, 
and providing for distribution of the 
estate on the death of the last sur- 
vivor of the children, is not ambigu- 
ous, and required no construction by 
the equity court. Daubman v. Daub- 
man, 186 N.E. 520, 353 Ill. 69. 


30. Chicago Title & Trust Co. v. 
City of Waukegan, 165 N.E. 348, 333 
T5777. 


Sl. Wilder v. Wilder, 99 A. 37, 115 
Me. 408; Matter of Harden’s Estate, 
150 N.Y.S. 7438, 88 Misc. 420. 


32. Haseltine v. Shepherd, 59 A. 
1025, 99 Me. 495. 


33. Buckner v. Carr, 134 N.E. 760, 
302 Ill. 378. 


34. Ala.—First Nat. Bank of Mont- 
gomery v. Sheehan, 126 So. 409, 220 
Ala. 524; Naugher v. Hinson. 100 So. 
221, 211 Ala. 278; Carroll v. Richard- 
son, 6 So. 342, 87 Ala. 605; Cowles v. 
Pollard, 51 Ala. 445; Sellers v. Sellers, 
$5 Ada. 235. 


Ark.—Gathright v. Gathright, 1 S. 
W.(2d) 809, 175 Ark. 1130; Gaines v. 
Arkansas Nat. Bank, 280 S.W. 993, 
170 Ark. 679; Booe v. Vinson, 149 S. 
W. 524, 104 Ark. 439; Williamson v. 
Grider, 185 S.W. 361, 97 Ark.. 588. 


Conn.—Security Co. v. Pratt, 32 A. 
896, 65 Conn. 161; Crosby v. Mason, 
32 Conn. 482. 

Del.—Sussex Trust Co. v. Polite, 
105 A. 375, 12 Del.Ch. 37. 


Ga.—Jackson v. Callahan, 109 S.E. 
499, 152 Ga. 236; Durham v. Harris, 
67 S.E. 668, 134 Ga. 134. 


Ill—Harrison v. Owsley, 50 N.E. 
227, 172 Ill. 629; Pritchard v. Mc- 
Gregor, 205 Ill.App. 362. 


Ky.—Fraser’s Px’r v. Page, 82 Ky. 
33 


Me.—Hichborn v. Bradbury, 90 A. 
825, 111 Me. 519. 


Md.—Heald v. Heald, 56 Md. 300. 


Mass.—Wilbur v. Maxam, 133 Mass. 
541; Morse v. Stearns, 131 Mass, 389. 


Mich.—MacKenzie v. Union Guard- 


'55 N.J.Eq. 232: 
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a trust shall not be necessary to give a court of eq- 
uity jurisdiction of an action to construe a will.?* 
But a court of equity will assume jurisdiction to con- 
strue a will in a proper case where it is ambiguous 
and of doubtful meaning,** or, as otherwise express- 
ed, where the will presents questions of disputable so- 
lution on which different legal minds might well dif- 
It has been held that equity will entertain 
a bill for the construction of a will, although clear 


es Trust Co., 247 N.W. 914, 226 Mich. 


Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1148; Clark v. Carter, 98 
S.W. 594, 200 Mo. 515; State v. Neth- 
erton, 26 Mo.App. 414. 


N.H.—Greeley v. City of Nashua, 
ee ayes 166; Goodhue v. Clark, 37 N. 


N.J.—Stevens v. Dewey, 36 A. 825, 
Griggs v. Veghte, 19 
A. 867, 47 N.J.Eq. 179; Traphagen v. 


Levy, 18 A. 222, 45 N.J.Eq. 448. 


N.Y.—Tonnele v. Wetmore, 88 N.E. 
1068, 195 N.Y. 436. 


Ba a cee USS v. Bullock, 17 N.C. 


Ohio.—Rothgeb v. Mauck, 35 Ohio 
St. 503; Ohio Savings Bank & Trust 
Co. vV.4Clark, 728° Ohio- Coat, 


Tenn.—Glasscock v. Tate, 64 S.W. 
715, 107 Tenn. 486; Meacham v. Gra- 
ham, 39 S.W. 12, 98 Tenn. 190. 

Tex.—Thornton v. Zea, (Civ.App.) 
39 S.W. 595, 


Va.—Osborne’v. Taylor’s Adm’r, 
129 Gratt. (63 Va.) 117. 


W.Va.—McDonald vy. Jarvis, 60 S.B. 
990, 64 W.Va. 62, 131 Am.S.R. 889. 


Wis.—Stephenson y. Norris, 107 N. 
W. 3438, 128 Wis. 242. 


Mg Pe TOS v. Symonds, 54 N.S. 


_{a] Wills held to require construc- 

tion.—(1) The testatrix bequeathed 
her estate to her husband and mother 
in trust for the testatrix’ living child 
and subsequently born children, the 
trustees to mortgage, sell, or lease the 
land and apply the proceeds to the 
payment of her debts, and to mort- 
gage the land for such purposes as 
they deemed expedient, and that the 
trust should be deemed discharged 
when the debts were paid or when the 
children arrived at age, and the whole 
will showed that the testatrix con- 
templated that it would take some 
time to pay her debts, and that they 
might not be paid until her children 
arrived at age. It was held that the 
will was sufficiently ambiguous to au- 
thorize a court of equity to construe 
it, it not appearing how the estate 
should be managed while the trustees 
held the land, or whether the purpos- 
es of the trust should end when any 
of the beneficiaries became of age, 
although the debts were unpaid, and it 
being doubtful as to whether the tes- 
tatrix intended to postpone distribu- 
tion until all of the beneficiaries be- 
came of age. Williamson vy. Grider, 
135 S.W. 361, 97 Ark. 588. (2) That 
adverse constructions were presented 
by contestants for bequests, with 
more or less authority in support of 
each, and that the courts considering 
the matter had reached divergent con- 
clusions, required a construction of 
the will. Walker v. Brown, 173 N-E. 
301, 36 Ohio App. 463. 


35. Brizendine v. American Trust 
& Savings Bank, 101 So. 618, 211 Ala. 
694; Carroll v. Richardson, 6 So. 342, 
87 Ala. 605. 
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on its face, where it discloses a latent ambiguity when 
read in the light of extrinsic facts,?® and where, al- 
though the meaning of the will did not appear doubt- 
ful to the court, persons to whom the trustee wished 
to mortgage the property disposed of by the will 
doubted his authority to mortgage it.37 


[§ 1988] (2) Contingent or Future Rights, and 
Matters of Speculation and Hypothesis?s’— 
It has almost®® uniformly been held that 
the jurisdiction of courts in matters of construction 


General. 


3é Cochran y. Cochran, 115 N.E. 
142, 277 Ill. 244; Graves v. Rose, 92 
N.E. 601, 246 Til. 1.6 ,. 200 L.R.A.N.S 
ay Whitcomb Vv. Rodman, 40 N.E. 
116, 47.Am.S.R..181, 28 

; Decker v. Decker, 12 N. 
50, 121 Ill. 341; Heckler v. Young, 
264 Il. App. 34. : 


Jones yv.. Harsha, 196 N.W. 624; 
225 Mich. 416; Ogden v. Mclane, 67 
AY 695, (73) Ned. Eg.-159. 


38. Decree in reference to future 
or contingent rights see infra § 2049. 


Necessity for construction see su- 
pra § 1987. 


39. See cases infra this note. 


[a] Im Alabama (1) as elsewhere 
shown, contrary to the general rule, it 
is held that a suit may be entertain- 
ed the sole purpose of which is the 
construction of a will without asking 
any further relief. See supra § 1974. 
(2) And it seems that a contingent re- 
mainderman or reversioner may in- 
voke a construction of a will by which 
he is given an interest, although it be 
prospective (Braley v. Spragins, 128 
So. 149, 221 Ala. 150; Gunter v. Town- 
send, 79 So. 644, 202 Ala. 160); (3) 
although it was said that this is con- 
trary to the general rule of testamen- 
tary construction, or of the exercise 
of equity jurisdiction (Gunter v. 
Townsend, supra). 


40. U.S.—Watling v. Watling, 15 
F.(2d) 719 [aff 27 F. “(2a) 193]; Walk- 
er v. First Trust & Savings Bank, 12 
F.(2d) 896. 

Hawaii.—Kinney v. Robinson, 
Hawaii 246, 257 [quot Cyc]. 


Ill.— Strawn v. Jacksonville Female 
Academy, 88 N.E. 460, 240 Ill. 111. 


Ind.——Hughes v. Hughes, 
63 N.E. 250; Hawes y. Kepley, 62 N. 
E. 720, 28 Ind.App. 306. 


Md.—Wethered v. Safe Deposit & 
Trust Co. of Baltimore, 28 A. 812, 79 
Md. 153; Pennington v. Pennington, 
OAT 3298 70 Mids 418, 93 TRA, 1816: 
Woods v. Fuller, 61 Md. 457; Heald 
v. Heald, 56 Md. 300. 


Mass.—Bullard v. Chandler, 21 N.E. 
951, 149 Mass. 532, 5 L.R.A. 104; Mi- 
not v. Taylor, 129 Mass. 160. 


N.H.—Gafney v. Kenison, 10 A. 706, 
64 N.H. 354. 


N.J.—Norris v. Beardsley, (Ch.) 62 
A. 425; Titsworth v. Titsworth, 152 
A. 869, 107 N.J.Eq. 4386; Herrmann vy. 
Herrmann, 142 A. 414, 103 N.J.Eq. 113 
[aff 144 A 918, 104 N.J.Eq. 198, 199]; 
Potter v. Watkins, 134 A. 84, 99 N.J. 
Eq. 538; Matlock v. Matlock, 131 A. 
212, 98 N.J.Eq. 572; Du Bois v. Water- 
man, 93 A. 692, 84 N.J.Eq. 341; Gil- 
len v. Hadley, 73 A. 847, 75 N.J.Eq. 
602; Kellogg v. Burnett, 69 A. 196, 
74 N.J.Eq. 304; Bonnell v. Bonnell, 20 
A. 895, 47 N.J.Eq. 540; Griggs v. 
Veghte, 19 A. 867, 47 N.J.Eq. 179; 
Traphagen v. Levy, 18 A. 222, 45 N.J. 
Eq. 448. 


N.Y.—Cochrane v. Schell, 


30 


35 N.E. 


(App.) | 
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(a) In 
cide.*? 


971, 140 N.Y. 516; Seibert v. Miller, 
55 N.Y.S. 593, 34 App. Div. 602; Lee v. 
Lee, 2 How. Pr.N.S. 76. 


N.C.—Reid vy. Alexander, 
1255 170 NECe 303) Heptinstall v. New- 
some, 60 S.E. 416, 146 N.C. 503; Bal- 
sley v. Balsley, 21 S.E. 954, TG NC: 
472; little v. Thorne, 93 N.C. 69; 
Pitman v. Ashley, 90 N.C. 612; Ea- 
wards v. Warren, 90 N.C. 604; Robin- 
son v. McDiarmid, 87 N.C. 455; Hous- 
ton v. Howie, 84 N.C. 349; Scales v. 
Scales, 59 N.C. 163; Marrow v. Mar- 
we ie N.C. 148; Tayloe v. Bond, 45 


87_S.E. 


Ohio.—Brooks v. Hanna, 19 Ohio 
Cir.Ct. 216, 10 Ohio Cir.Dec. 480. 


R.I.—Goddard v. Brown, 12 R.I. 31. 
Tenn.—Nashville Trust Co. v. Dake, 


36> SiW..@2d) £19.05; S162™ Tenn 153567 
Meacham y. Graham, 39 S.W. 12, 98 
ark 190. 


Tex.—Cousins v. Cousins, (Civ. 


App.) 42 S.W.(2d) 1043. 


Vt.—Morse v. Lyman, 24 A. 763, 64 
AVA FAUST 


W.Va.—Nicklin v. Downey, 132 S.E. 
735, 101 W.Va. 320; Messer v. Reitz, 
94 S.E. 952, 81 W.Va. 483; Martin v. 
Martin, 44 S.E. 198, 52 W.Va. 381; 
Rexroad v. Wells, 13 W.Va. 812. 


Eng.—Hampton v. Holman, 5 Ch.D. 
183; Langdale v. Briggs, 8 De G.M.& 
G. 391, 57 Eng.Ch. 303, 44 Reprint 441, 
39 Eng. L.&Hq. 14, 


[a] Reasons for rule.—(1) “If this 
were not so—if this Court were bound 
to answer every question which an 
astute and ingenious counsel might 
ask upon the construction of a will 
under every possible combination of 
circumstances which might affect it, 
we might have and probably would 
have thrown upon us an amount of 
business which no human labor could 
perform. It is surely better for all 
practical purposes that the Court, 
even if it had any discretion in the 
matter, should confine its advice and 
opinion to things to which it can give 
effect by its decree, than to waste its 
time in speculating upon questions in 
which the parties may never be in- 
terested.” Marrow v. Marrow, 45 N. 
C. 148, 153. (2) “It must be borne in 
mind that the’ decree of a Court of 
Equity, and not its opinion, is the in- 
strument through which it acts in 
granting relief. However sound and 
clear such opinion may bé, as an ab- 
stract proposition of law, yet if the 
principle it declares cannot be carried 
into effect by a decree, in the case 
in which it is given, it is wholly val- 
ueless, and an idle and nugatory act.” 
Woods vy. Fuller, 61 Md. 457, 460. 


41. ENR ae v. O’Brien, 
App.D.C. 18 

eae vy. Allen) 123° N°. 113, 
189 Ind. 601. 


N.H.—Glover v. Baker, 83 A. 916, 
76 N.B.. 3:93. 


N.J.—Matlock v. 
212, 98 N.J.Eq. 572; 
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Matlock, 131 A. 
Snyder v. Taylor, 
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is limited to such as are necessary for the present 
action of the court, and on which it may render a 
decree or direction in the nature of a decree and 
grant immediate -relief.*° 
wills for the sake of giving advice and counsel to the 
parties, but only for the purpose of making decisions 
and giving directions.*1 
would be contrary to the whole fundamental theory 
of our law, under which courts do not advise, but de- 
Courts will not undertake to declare future 
rights,** or to decide questions depending on facts 


They will not construe 


Such practice, it was said, 


103 A. 396, 88 N.J.Eq. 513; Hoe v. 
Hoe, 93 A. 882, 883, .84 N.J.Eq. 401; 
Kelloge Vv. Burnett, 69 A. 196, 74 N.J. 
Eq. 3804; Bevans v. Bevans, Be Ne 
896, 69 N.J.Eq. 1; Hoagland v. "Coover, 
56 A, 705, 65 N.J.Eq. 407; Stewart v. 
Stewart, 47 A. 638, 61 N.J.Eq. 25; 
Griges v. Veghte, 19 A. 867, 47 N.J. 
Eq. 179. 

Ohio.—Corry v. 
St. 147, 

Pa.—In re Archambault’s Estate, 
81 A. 313, 232 Pa. 344; In re Mor- 
ton’s Estate, 50 A. 933, 201 Pa. 269; 
In re Tyson’s Estate, 43 A. 131, 191 
ae 218; Appeal of Willard, 65 Pa. 


42. In re Morton’s Estate, 50 A. 
933, 934, 201 Pa. 269; In re Tyson’s 
Estate, 43 A. 131, 132, 191 Pa. 218. 


“No man and no court can foresee 
the state of facts that may occur in 
the future, and ex facto oritur jus. 
In no class of cases is this truer than 
in those arising under wills. It is the 
unexpected, the condition of facts un- 
foreseen, and therefore unprovided 
for, that gives rise to most of such 
litigation.” In re Tyson's Estate, 
supra [quot In re Morton’s Bstate, 
supra]. 


43. U.S.—Cross v. De Valle, 1 
Wall. 1, 17 L.Ed. 515; Watling v. Wat- 
ling, 15 F.(2d) 719; Walker v. First 
gaan & Savings Bank, 12 F.(2d) 

6 


Ala.—Hoglan v. Moore, 122 So. 824, 
219 Ala. 497. 


Ill.— Chicago Title & Trust Co. v. 
Gael Waukegan, 165 N.E. 348, 333 
7 


Me.—Morrill v. Roberts, 104 A. 818, 
117 Me. 465. 


Md.—Hawkins v. 


Fleming, 29 Ohio 


Ghent, 140 A. 212, 


Le Md. 261; Heald v. Heald, 56 Mad. 
Mass.—Bullard v. Chandler, 21 N.E. 

951, 149° “Mass.” 5320905 “TaR Ay 104: 

Minot v. Taylor, 129 Mass. 160. 
N.H.—Flanders v. Parker, 120 A. 


558, 80 N.H. 566; Gafney v. Kenison, 
10 A. 706, 64 N.H. 354. 


N.J.—Matlock v. Matlock, 131 A. 
212, 98 N.J.Eq.:572; Northrup v. Ack- 
erman, 92 A. 909, 84, N.J.Bq. 117: 


N.Y.—Trustees of Hobart College v. 
Hitzhugsh, 927 N.Y. 1380:)* Kalish= vs 
Kalish, 61 N.Y.S. 448, 45 "App. Div. 528 
[aff 59 N.E. 917, 166 N.Y. 368]; Adams 
v. Becker, 8 N-Y.S. 260, 55 Hun 604; 
Marlett v. Marlett, 14 Hun 313; In re 
Suydam’s Estate, 248 N.Y.S. 431, 139 
Mise. 845; In re Suydam’s Estate, 
248 N.Y.S. 176, 138 Mise. 873; In re 
Gill’s BHstate, 155 N.Y.S. 1019, 92 
Mise. 661, 15 Mills Surr. 358. 


N.C.—Tayloe v. Bond, 45 N.C. 5. 


Pa.—In re Straus’ Estate, 161 <A. 
547, 307 Pa. 454; In re Sharples’ 
Estate, 156 A. 248, 305 Pa. 12; In re 
Clayton’s Estate, 153 A. 742, 302 Pa 
468; In re Lockhart’s Estate, 111 A 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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which have not arisen but which are contingent and 
It is not an adequate reason for 
disregarding the rule that all the parties have joined 


may never arise.** 


254, 267 Pa. 390; In re Archambault’s 
Hstate; 81 A, 313, 232 Pa. 344; -In-re 
Sharples’ Estate, 15 Pa.Dist.&Co. 31; 
In re Hand’s Estate, 8 Pa.Dist. 353. 


Tenn.—Nashville Trust Co. v. 
Dake, 36 S.W.(2d) 805, 162 Tenn. 356; 
Meacham y. Graham, 39 S.W. 12, 98 
Tenn. 190. 


Tex.—Gay v. City of Fort Worth, 
(Civ.App.) 4 S.W.(2d) 268. 


W.Va.—Martin v. Martin, 
198, 52 W.Va. 381. 


Eng.—Lanedale v. Briggs, 8 De G. 
M.&G. 391, 57 Eng.Ch. 303, 44 Reprint 
441; Langdale v. Briggs, 2 Jur. 982. 


“Tt is within the province of courts 
to decide upon the rights of parties 
as they exist in the present, but it is 
not within their province, nor will 
they assume jurisdiction, to decide in 
advance what such rights may be in 
the future.” Flanders v. Parker, 120 
A. 558, 80 N.H. 566, 568. 


[a] Wills creating remainders.— 
(1) <A familiar application of the 
above rule is that courts will not con- 
strue clauses of a will creating re- 
mainders for the purpose of déter- 
mining their nature, validity, opera- 
tion, and effect during the life of the 
life tenant. Morrill v. Roberts, 104 
A. 818, 117 Me. 465; Huston v. Dodge, 
88 A. 888, 111 Me. 246; Wahl v. 
Brewer, 30 A. 654, 80 Md. 237; Minot 
v. Taylor, 129 Mass. 160; In re Good’s 
Estate, 260 N.Y.S. 292, 145 Misc. 431; 
In re Suydam’s Estate, 248 N.Y.S. 431, 
139 Misc. 845; In re Suydam’s Estate, 


44 S.E. 


248 N.Y.S. 176, 188 Mise. 873; In re 
Gills Bstate, 155 N.Y.S. 1019,- 92 
Mise. 661, 15 Mills Surr. 358; In re 


Sharples’ Estate, 156 A. 243, 305 Pa. 
12; In re Clayton’s Estate, 153—A. 
2, 302 Pa. 468; In re Lockhart’s Es- 
tate, 111 Aw2547 267 Par-3903 In re 
Archambault’s Estate, 81 A. 313, 232 
Pa. 344; Gay v. City of Fort Worth, 
(Tex.Civ.App.) 4 S.W.(2d) 268. (2) 
Thus, where property is devised to 
one for life with remainders over, the 
question whether the remainders are 
vested or contingent will not be de- 
termined during the life of the life 
tenant and before the time arrives 
for the distribution of the estate, 
when there is no necessity for a pres- 
ent adjudication of the question. 
Wahl v. Brewer, 30 A.:654, 80 Md. 237. 
(3) Where a testator directed in- 
comes from certain realty to be paid 
his widow for life, and provided for 
a fund to support’a pew in perpetuity 
out of the income after her death, the 
validity of the latter provision can- 
not be considered until the termina- 
tion of the life estate. In re Archam- 
bault’s Estate, supra. (4) Where a 
will provided for a gift over in event 
of death of nephews and a niece with- 
out leaving issue, and two nephews 
and a niece were living, the court 
properly postponed determination of 
future rights of persons or charities 
in whom the principal of life estates 
would ultimately vest absolutely. In 
re Sharples’ HEstate, 156 A. 243, 305 
Parl oie 


[b] Application held one for con- 
struction of present rights.—An ap- 
plication originating with the execu- 
tor, but joined in by a legatee and 
those claiming as remaindermen, for 
the construction of a will, to deter- 
mine whether the legacy is absolute 
or limited to a life estate, is not to 
ascertain future rights but one to de- 
clare and decree present rights, and 
will be entertained as such, where 
the purpose of the executor is to learn 
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whether or not he Shall require secur- 
ity from the legatee on turning over 
the fund to her, and the purpose of 
the legatee is to be relieved of any 
bond or restriction, and to know 
whether she has an absolute power of 
disposition or must hold the fund for 
the remaindermen, although there is 
no allegation of waste or improper 
management or peril to the funds 
which would entitle the remainder- 
men to a present determination of 
their rights if the application was 
made by them alone. Meacham v. 
Graham, 39 S.W. 12, 98 Tenn. 190. 


[c] In Kentucky, although the 
chancellor may, in proper cases at 
suit of the parties in interest, con- 
strue ambiguous clauses of a will, 
where there is no actual present con- 
troversy, yet, in the absence of neces- 
sity therefor, the chancellor cannot 
be required to pass on future rights 
that may never arise. Declaratory 
Judgment Act § 6, providing that the 
court may refuse to exercise the pow- 
er to declare rights, duties, or other 
legal relations in any case where a 
decision under it would not terminate 
the uncertainty or controversy which 
gave rise to the action, or in any case 
where the declaration or construction 
is not necessary or proper at the time 
under all the circumstances, not re- 
quiring such matters to be passed on. 
Norton v. Moren, 267 S.W. 171, 177, 
206 Ky. 415. 


44. U.S.—May v. May, 17 S.Ct. 824, 
167 U.S. 810, 42 L.Ed. 179; Walker 
v. First Trust & Savings Bank, 12 F. 
(2d) 896, 75 A.L.R. 757. 


Ala.—Hoglan v. Moore, 122 So. 824, 
219 Ala. 497. 


Colo.—Mulcahy vy. Johnson, 252 P. 
816, 80 Colo. 499. 


Conn.—Trowbridge v. Townsend, 
151 A. 345, 112 Conn. 104; Gorham v. 
Gorham, 121 A. 349, 351, 99 Conn. 187; 
Eaton v. Eaton, 91 A. 196, 88 Conn. 
286; Smith v. Jordan, 59 A. 507, 77 
Conn. 469; Security Co. v. Pratt, 32 
A. 396, 65 Conn. 161. 


Hawaii.—Kinney v. Robinson, 
Hawaii 246. 


Tll.—McCarty v. McCarty, 114 N.E. 
322, 275 Ill. 573; Strawn v. Trustees 
of Jacksonville Female Academy, 88 
N.E. 460, 240 Ill. 111. 


Ind.—Hughes v. Hughes, (App.) 63 
N.E. 250. 


Me.—McCarthy v. McCarthy, 117 A. 
313, 121 Me. 398; Huston v. Dodge, 
88 A. 888, 111 Me. 250. 


Md.—Read v. Maryland General 
Hospital, 146 A. 742, 744, 157 Md. 565; 
Hawkins v. Ghent, 140 A. 212, 154 
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Md. 261: Wahl v. Brewer, 30 A. 654, 
80 Md. 237; Woods v. Fuller, 61 Md. 
457. 


67 N.E. 
Minot v. Taylor, 


Mass.—Hall v. Cogswell, 
644, 183 Mass. 521; 
129 Mass. 160. 


Mo.—State v. Prewett, 20 Mo. 165. 


N.J.—Titsworth v. Titsworth, 152 
A. 869, 107 N.J.Eq. 436; Cuskaden v. 
Steelman, 102 A. 261, 88 IN.J.Eq. 93 
[mod on other grounds 103 A. 212, 88 
N.J.Eq. 554]; Griggs v. Veghte, LAY 
867, 47 N.J.Eq. 179. 


N.Y.—Matter of Mount, 
185 N.Y. 162; Horton v. Cantwell, 15 
N.E. 546, 108 N.Y. 255; Livingston v. 
Gordon, 84 N.Y. 136; Davis v. Davis, 
83 N.Y.S. 794, 86 App.Div. 401; Adams 
vy. Becker, 8 N.Y.S. 260, 55 Hun 604; 


U1 NES 9199) 


in. a request for construction.*® ; 
not be determined until the contingency arises,*® or 
at least until it is about to arise; until it is immi- 
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Such questions will 


In re Gooding’s Will, 208 N.Y.S. 793, 
124 Misc. 400; In re *Baechler’s Will, 
202 N.Y.S. 485, 121 Misc. 691 [aff 213 
N.Y.S. 759, 215 App.Div.,.797];_ In re 
Erickson’s Estate. 183 N.Y.S. 779, 113 
Mise. 10; In re Shrier’s Estate, 169 
IN YeSo 33.0 103 ei Soe tLe? ee tne 
Graham’s Estate, 162 N.Y.S. 861, 98 
Misc. 518; In re Gulick’s Estate, 160 
Neyo d25,6- 96 Mise 1410579 ine re 
Gorsch’s Estate, 169 N.Y.S. 1064. 


N.C.—Tayloe v. Bond, 45 N.C. 5. 


Pa.—In re Straus’ Estate, 161 A. 
547, 307 Pa. 454; In re Clayton’s Es- 
tate; 153, A:).742,..302 Pa.) 4685" Inere 
Lockhart’s Estate, 111 A. 254, 267 Pa. 
390; In re Teller’s Estate, 64 A. 525, 
215 Pa. 268. 


R.I.—Searls v. Charitable Baptist 
Soc., 76 A. 160, 30 R.I. 478; Goddard 
v. Brown, 12 R.I. 31. 


Tenn.—Nashville Trust Co. v. Dake, 
86 S.W.(2d) 905, 162 Tenn. 356. 


Tex.—Cousins v. Cousins, (Civ. 
App.) 42 S.W.(2d) 10438. 
Vt.—Morse v. Lyman, 24 A. 763, 


64 vt. 167. 


W.Va.—Callison y. Bright, 102 S.E. 
675, 85 W.Va. 700; Rexroad v. Wells, 
138 W.Va. 812. ; 


[a] Rule applied.—(1) Where it 
is not now apparent that there will 
be any surplus, either of interest or 
principal, after execution of the 
trust provisions of a will, an opinion 
as to the proper distribution of a pos- 
sible surplus will not be given. Kin- 
ney v. Robinson, 30 Hawaii 246. (2) 
The court will decline to decide 
whether contingent limitations sub- 
sequent to a life estate violated the 
rule against perpetuities, since con- 
tingencies might never arise. Haw- 
kins v: Ghent, 140 A. 212, 154 Md. 
261. (3) The court will not deter- 
mine a person’s authority as trustee 
under a will, where there is only a 
possibility of his appointment. Tits- 
worth v. Titsworth, 152 A. 869, 107 N. 
J.Eq. 436. (4) Where, until the ex- 
piration of a given time, it cannot 
be known, with certainty, who will 
be entitled to take a gift, ordinarily 
the courts will not decide, in advance 
of that time, who are the persons 
beneficially interested in the gift. In 
re Clayton’s Estate, 153 A.°742, 302 
Pa. 468. (5) Where a will devises 
to the executors certain land, to be 
held by them in trust for the children 
of the testatrix, or the survivor of 
them, as a homestead, after which it 
is to be conveyed by the executors to 
the trustees of a certain educational 
institution, no duty with reference to 
such conveyance will arise until the 
property ceases to be a homestead for 
the children, and a court of equity 
will not entertain a bill to determine 
in advance a controversy which may 
then arise as to whether the educa- 
tional institution is qualified to take 
the property, where no present need 
for the determination of such ques- 
tion appears. Strawn v. Trustees of 
Jacksonville Female Academy, 88 N. 
E. 460, 240 Ill. 111. 


45. Mulcahy v. Johnson, 252 P. 
816, 80 Colo. 499. 
46. Ind.—Hughes V7, Hughes, 


(App.) 63 N.E. 250. 


Me.—McCarthy v. McCarthy, 117 A. 
313, 121 Me. 398. 


Md.—Read v. Maryland General 
Hospital, 146 A. 742, 157 Mad. 565. 


N.Y.—Livingston v. Gordon, 84 N.Y. 
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nent.47 It has been held that this rule is not af- 
fected by a statute providing that no action shall 
be open to objection on the ground that a declaratory 
decree is prayed for and that any person interested 
under a will may have determined any question or 
construction arising under it and obtain a declara- 
tion of rights under it.4® An exception to the rule 
has been recognized in some decisions, where it is 
held or said that, from necessity, and in order to pro- 
tect the trustee, the court is sometimes compelled 
to settle questions as to the validity and effect of 
contingent limitations in a will, even to persons not 
in esse, in order to make a final decree and give prop- 
er instructions in relation to the execution of the 
trust.4® And inasmuch as a premature adjudica- 
tion is not binding, the court of its own motion will 
investigate the question whether the purpose of the 
suit is merely to obtain a declaration of future rights, 
even though all the parties desire to have the will 
construed.°?.. 


136; In re Suydam’s Estate, 248 N.Y.) 546, 108 NY. 255; 
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[§ 1989] (b) Hypothetical, Abstract, or Moot 
Questions. The jurisdiction of courts of equity in re- 
spect of testamentary construction will never be ex- 
ereised for the purpose of determining hypothetical, 
abstract, or moot questions.®1 And such is the rule 
in the probate courts where invested with power to 
construe a will as incidental and necessary to the 
settlement and distribution of estates.°? This rule, it 
has been held, is not. changed by statutes authorizing 
so-called “declaratory decrees.”®? 


[§ 1990] (3) Questions Relating to Past Acts or 
Conduct. Courts will not construe a will where the 
executor has already acted without waiting for the 
direction of the court,°* or advise him as to the cor- 
rectness of his past conduct.°® It is then too late to 
ask the opinion of the court, because the court can 
then make no decree in thé premises.°® It has sim- 
ilarly been held that, on a bill in equity by the execu- 
tor or beneficiaries to determine the construction of 


Voshall v. Clark,| the duration of a testamentary trust 


[§§ 1988-1990 


S. 431, 139 Misc. 845; In re Graham’s 
Estate, 162 N.Y.S. 861, 98 Misc. 518. 


Pa.—In re Teller’s Estate, 64 A. 525, 
215 Pa. 263. 


W.Va.—Callison v. Bright, 102 S.E. 
675, 85 W.Va. 700. 


“When the contingency upon which | 
is dependent shall arise, it| 


action 
will then be time enough to make 
the application. Wills are not con- 
strued to meet possible contingencies 
which may never arise. The time and 
attention of the court cannot be en- 
gaged to solve speculative doubts.” 
Hughes v. Hughes, (Ind.App.) 63 N. 
BP 250.) 203. 


47. McCarthy v. McCarthy, 117 A. 
3138, 121 Me. 398. 


4g. Nashville Trust Co. v. Dake, 
36 S.W.(2d) 905, 162 Tenn. 356. 


49. Cross v. De Valle, 1 Wall. (U. 
S:) 5, 16, 17 L.HWd. 515;'" Bowers v. 
Smith, 10 Paige (N.Y.) 193; Loril- 
lard v. Coster, 5 Paige (N.Y.) 172 [rev 
on other grounds 14 Wend. 265]. 


“Tt is this necessity which compels 
the court to make such cases excep- 
tions to the general rule.” Cross v. 
De Valle, supra [quot McArthur v. 
Scott, 5 S.Ct. 652, 113 U.S. 340, 402, 28 
L.Ed. 1015]. 

50. Meacham v. Graham, 39 S.W. 
12, 98 Tenn. 190. 


51. Ala.—Crawford v. Carlisle, 89 
So. 65, 206 Ala. 379. 


* Golo.—Mulcahy v. Johnson, 252 P. 
816, 80 Colo. 499. 


Hawaii.—Kinney v. Robinson, 
Hawaii 246 [quot Cyc]. 

Iowa.—In re Stumpenhousen’s Es- 
tate, 79 N.W. 376, 108 Iowa 555, 4 
Prob.Rep.Ann. 709. 


Me.—Huston v. Dodge, 
111 Me. 246. 


Md.—Pennington v. Pennington, 17 
A, 329, 70 Md. 418, 3 L.R.A. 816. 


Mass.—Hall v. Cogswell, 67 N.E. 
644, 183 Mass. 521; Bullard v. Chand- 
ler, 21 N.E. 951, 149 Mass. 532, 5 L.R. 
A. 104. 


N.H.—Gale v. Gale, 159 A. 122, 85 
N.H. 358; Nashua Trust Co. v. Burke, 
152 A. 488, 84 N.H. 490; Carr v. St. 
Paul’s Parish, 51 A. 920, 71 N.H. 231; 
Greeley v. Nashua, 62 N.H. 166. 


N.Y.—Horton y. Cantwell, 15 N.E. 
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88 A. 888, 
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Davis v. Davis, 83 N.Y.S. 794, 86 App. 
Div. 401; Adams v. Adams, 8 N.Y.S. 
260, 55 Hun 604; Woodruff v. Cook, 
47 Barb. 304; In re Suydam’s Estate, 
248 N.Y.S. 176, 138 Misc. 873; Thomp- 
son v. Remsen, 58 N.Y.S. 424, 27 Misc. 
AO p29 eX. OLVF. a0 2pse ine re 
Hance’s Estate, 180 N.Y.S. 269 [aff 
182 N.Y.S. 927]. 


N.C.—Reid v. Alexander, 87 S.E. 
125, 170 N.C. 303; Little v.;’Thorne, 
93 N.C. 69; Adams v. Jones, 59 N. 
©. 221, 


Ohio.—Rothgeb v. Mauck, 35 Ohio 
St. 503; Snyder v. Heffner, 169 N.E. 
460, 33 Ohio App. 379. 


Tenn.—Nashville Trust Co. v. Dake, 
36 S.W.(2d) 905, 162 Tenn. 356. 


W.Va.—Buskirk v. Ragland, 65 S.E. 
101, 65 W.Va. 749. 


[a] Exception to rule-—While the 
advisory jurisdiction of the courts 
cannot be invoked to elicit an opinion 
on an abstract question, yet where 
the court has properly taken cogni- 
zance of a case for the settlement of 
another controverted point, for the 
proper determination of which it in- 
cidentally becomes necessary to place 
a construction on a will, the courts 
acting on a familiar rule of equity 
practice make an exception to the 
general rule. Balsley v. Balsley, 21 
SLE 954, Ute N.Ci 4723" mittie. -y, 
Thorne, 93 N.C. 69. 


5@. In re Leavitts Will, 238 N.Y. 
S. 109, 185 Misc. 387; In re Slattery’s 
Estate, 230 N.Y.S. 637, 132 Misc. 319; 
In re Gorsch’s Estate, 169 N.Y.S. 1064, 
103 Misc. 156; In re Harden’s Estate, 
150 N.Y.S. 743, 88 Misc. 420. 


[a] Moot or abstract questions il 
lustrated.—(1) Courts will not con- 
strue a will before final accounting 
where construction is sought merely 
for the purpose thereof, the question 
being purely moot or abstract in so 
far as any present necessity is dis- 
closed. In re Harden’s Estate, 150 
N.Y.S. 748, 88 Misc. 420. (2) And 
whether trustees could act without 
the consent of the executors if they 
died during the term of the trust is 
an academic question and will not be 
passed on where both executors were 
living. In re Leavitt’s Will, 238 N.Y. 
S. 109, 185 Misc. 387. 


[b] What is not a moot question. 
—The court may properly determine 


as against an objection that the ques- 
tion was moot because the benefi- 
ciary was still alive. ‘‘The issue as 
to the duration of the trust was not 
a mere potential problem, but a live, 
existent question. It is obviously im- 
portant for one charged with the in- 
vestment of a trust fund to know, as 
nearly aS may be, how long the fund 
will be in his keeping. Such infor- 
mation would figure largely in de- 
termining the manner of administer- 
ing the trust and the character of in- 
vestments to be made. Shaller v. 
Mississippi Valley Trust Co., 3 S.W. 
(2d) 726, 729, 319 Mo. 128. 


53. Mulcahy v. Johnson, 252 P. 
816, 80 Colo. 499; Pennington y. Pen- 
nington, 17 A. 329, 70 Md. 418, 431, 
3 L.R.A. 816; Nashville Trust Co. v. 
Dake, 36 S.W.(2d) 905, 162 Tenn. 356. 


“It is only in those cases where 
equity would have jurisdiction, if 
some specific or ultimate relief were 
asked, that the Court would be war- 
ranted in proceeding under the stat- 
ute to make a declaratory decree.” 
Pennington yv. Pennington, supra. 


[a] As, for instance, a statute pro- 
viding that no action shall be open to 
objection on the ground that a 
declaratory decree is prayed for and 
that any person interested under a 
will may have determined any ques- 
tion or construction arising under 
it and obtain a declaration of rights 
under it. Nashville Trust Co. v. 
Dake, 36 S8.W.(2d) 905, 162 Tenn. 356. 


54. Flanders v. Parker, 120 A. 558, 
80 N.H. 566. 


55. Miles v. Strong, 22 A. 959, 60 
Conn. 363; Wilder v. Wilder, 99 A. 37, 
115 Me. 408; Sohier v. Burr, 127 Mass. 
221; Balsley v. Balsley, 21 S.E. 954, 
ae N.C. 472; Tayloe v. Bond, 45 N. 


{a] Thus, on a bill to construe a 
will, the court will not construe a 
deed given by the executors or trus- 
tees under the will and the trust 
deed given by their grantee for the 
purpose of ascertaining their validity 
and the rights of the various conflict- 
ing interests arising thereunder. If 
a legal cause of action between the 
interested parties has already arisen 
through transactions subsequent to 
the will, they must litigate their 
claims through the proper legal chan- 
ue Pap ta v. Wilder, 99 A. 87, 115 

e. ; 


56. Tayloe v. Bond, 45 N.C. 5. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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a will, the court will not decide questions relating to 
the validity of assignments®? or mortgages®® previ- 
ously executed by the beneficiaries under the will. 


{[§ 1991] (4) Necessity for Actual Controversy. 
Generally, unless otherwise provided by statute,*® 
gad poten there is some authority to the contra- 
ry,°° jurisdiction in equity to construe wills arises 
ee in cases where there is necessity for such con- 
struction with relation to actual controversies as to 
matters which are proper subjects of equity juris- 
And it has been held that even declara- 
tory judgment statutes can be invoked only when 


diction.®1 


a real controversy exists.°? 


[§ 1992] g. As Affected by Importance of Inter- 
ests or Amounts Involved. Expressions are found 
in some decisions to the effect that applications for 
the construction of wills are not to be favored unless 
the interests involved are great,®* or where only a 
But whether or not the 


small amount is involved.** 


57. Jackson v. Thompson, 24 A. 


459, 84 Me. 44. 


58. Albee v. Loring, 99 A. 43, 115 
Me. 418. 


59. See cases infra this note. 


[a] In Maine (1) a statute author- 
izing the supreme court as a court of 
equity to determine the construction 
of wills is held to secure to the par- 
ties in interest the right in all cases 
of doubt to have the opinion of the 
court as to the legal effect of the will 
whether or not any actual controversy 
in relation thereto has arisen, it be- 
ing sufficient if doubt exists out of 
which fictitious claims may arise be- 
tween the devisees (Haseltine v. Shep- 
herd, 59 A. 1025, 99 Me. 495; Baldwin 
v. Bean, 59 Me. 481), (2) although, as 
elsewhere shown, this statute is held 
not to authorize the court to decide 
questions depending on facts which 
are contingent and may never arise 
(see supra § 1988). 


60. See cases infra this note. 


[a] In Alabama “it is not neces- 
sary that a dispute shall have actual- 
ly arisen; it is enough that it may 
arise, or that mistakes may occur, 
by reason of doubtful terms.’ Kap- 
lan v. Coleman, 60 So. 885, 180 Ala. 
267, 273. 


{b] In Kentucky (1) it is not nec- 
essary that ‘a real controversy be- 
tween parties in interest as to the 
proper construction of a will, ora suit 
by parties in interest to obtain the 
construction of ambiguous clauses in 
a will, although the issues between 
them may not have réached the point 
of actual controversy, has always 
been regarded as a legitimate subject 
of equity jurisdiction, and we are not 
disposed to modify or depart from 
this satisfactory rule’ (Hanna v. Pre- 
Witt, 1556S. Wi. 1726,-153 1Ky.2 310. To 
same effect Norton v. Moren, 267 S.W. 
171, 206 Ky. 415. Apparently contra 
Whalen, Petitioner, 39 S.W. 35, 18 Ky. 
E71 112), «C2. although, as elsewhere 
shown, in the absence of necessity 
therefor a chancellor cannot be. re- 
quired to pass on future rights that 
may never arise (Norton v. Moren, 
supra). 


[c] In Wisconsin it has been said 
that it is not necessary “that there 
should be an actual litigation begun 
or contest pending to justify the court 
in entertaining an action to construe 
a will.’’ Stephenson v. Norris, 107 N. 
W. 348, 128 Wis. 242. 


61. Ga.—Hopkins y. venees 113 S. 
E. 157, 153 Ga.. 754. 
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cial diseretion.*®® 
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applications should be entertained is a matter to be 
decided by the court in the exercise of a sound judi- 


On the other hand, it has been held 


without discussion that a beneficiary under the will 
to whom a legacy of one dollar was given is entitled 
to maintain an action for the construction of the 


[§ 1993] h. As Affected by Provision in Will That 
Executors Shall Define Its Provisions. 
tion of the courts to pass on the construction of a 
will is not ousted by a direction in a will that the 
executors are to define its provisions, and that their 


The jurisdic- 


decision shall be final and conclusive on all matters in 


3t.67 


Ind.—Clark v. Allen, 123 N.E. 113, 
189 Ind. 601. 


Kan.—Mansfield vy. Crane, 
1087, 116 Kan. 2. 


Md.—wWethered vy. Safe Deposit & 
Trust Co. of Baltimore, 28 A. 812, 79 


225 P. 


Md. 153; Pennington vy. Pennington, 
70 Md. 430. 
Weegee v. Nashua, 62 N.H. 


N.J.—Traphagen v. Levy, 18 A. 222, 
45 N.J.Eq. 448. 


N.Y.—Mellen v. Mellen, 34 N.E. 925, 
139 N.Y. 210; Chipman v. Montgom- 
ery, 63 N.Y. 221; Hobart College v. 
Fitzhugh, 27 N.Y. 130; Voshall v. 
Clark, 108 N.Y.S. 313, 123 App:Div. 


136; Roosevelt vy. Roosevelt, 4,N.Y.S. 
901. 
Or.—In re John’s Will, 47 P. 341, 


50 P., 226, 30 Or. 494, 36 E.R.A. 242; 
Edgar v. Edgar, 37 P. 73, 26 Or: 65. 


Pa.—In re Archambault’s Estate, 
81 A. 313, 232 Pa. 344; In re Morton’s 
Estate, 50 A. 933, 201 Pa. 269; In re 
Tyson’s Hstate, 43 A. 131, 191 Pa. 218; 
Appeal of Willard, 65 Pa. 265. 


Vt.—Mansur v. Tate, 119 A. 882, 
SG a Vite ao. Us: 
Va.—Hart v. 


Darter, pS Se 590, 107 
Va. 310, 15 L.R.A.N.S. 59 


W.Va.—Nicklin v. eter 132 S.E. 
735, 10% W.Va. 320; McCreery v. 
Johnston, 110 S.E. 464, 90 W.Va. 80; 


Callison v. Bright, 102 S.E. 675, 85 
W.Va. 700; Prichard v. Prichard, 98 
S.E.. 877, 83 W.Va. 652; Buskirk ‘v. 


Ragland, 65 S.E. 101, 65 W.Va. 749; 
Martin v. Martin, 44 S.H. 198, 52 W. 
Va. 381. 


“Such questions ought to find solu- 
tion only as they are involved in liti- 
gation touching actual dispute, as it 
is difficult and often impossible to 
construe any instrument generally, so 
as to meet all yet ae that 
may arise under it.” In re John’s 
Will, 47 PB. 341, Av P. 226, 30 Or. 494, 
505, 36 LRA. 242 


62. In re Straus’ Hstate, 165 A. 
547, 307 Pa. 454; In re Cryan’s Hstate, 
152 A. 675, 301 Pa. 386, 71 A.L.R. 1417; 
In re Sterrett’s Estate, 150 A. 159, 300 
Pa. 116; Lyman v. Lyman, 143 A. 200, 
293° Pa. 490. 


63. Crosby v. Mason, 32 Conn. 482. 


64. Horton v. Upham, 43 A. 492, 
72 Conn. 29. 


65. Horton v. Upham, supra. 


66. Kirkpatrick v. Kirkpatrick, 211 
P. 146, 112 Kan. 314. 


A testator may not deny to his legatees the 
right of appeal to the regularly constituted courts.®§ 


[§ 1994] 3. Persons Entitled to Construction of 
Will—a. In General. 
der a will®® or in its construction’® have no right to 
maintain a bill for its construction. 


Persons having no interest un- 


Nor ean a bill 


67. In re Reilly’s Estate, 49 A. 939, 
200 Pa. 288. 

68. In re Reilly’s Estate, supra. 

69. D.C.—Xellogg v. Winchell, 276 


F. as 51 App.D.C. 95. 


a.— Jackson y. Callahan, 109 S.E. 
499, “52 Ga. 236. 


Iowa.—Collins v. Ahrens, 176 N.W. 
953, 189 Iowa 178. 


Ky.—-Russell v. Ray’s Trustees, 917 
S.W. 890, 186 Ky. 601; Garrard v. Ken- 
dall, 121 S.W. 997. 


Me.—Burgess v. Shepherd, 
415, 97 Me. 522. 


Md.—Read v. Maryland General 
Hospital, 146 A. 742, 157 Md. 565. 


Mo.—Clark v. Carter, 98 S.W. 594,- 
200 Mo. 515. 


N.Y.—Mellen v. Mellen, 34 N.E. 
925, 1389 N.Y. 210; Ruppel v. Schlegel, 
7 N.Y.S. 936, 55 Hun 183; In re Gaod- 


55 A. 


ing’s Will, 208 N.Y.S. 793, 124 Misc, 
Oe Trow v. Shannon, 59 How.Pr. 
[a] Thus, on a petition by the 


payee of a note against a trustee un- 
der the will of the maker’s mother, 
alleging the trustee’s possession of 
personalty of the maker, the bill not 
being maintainable, the court has no 
authority to construe the will, as ask- 
ed by the payee, who has shown no 
rights under it. Russell v. Ray’s 
Trustee, 217 S.W. 890, 186 Ky. 601. 
Bas other illustrations see infra § 
alae 


70. Ga.—Jackson v. Callahan, 109 
S.E. 499, 152 Ga. 236, 


Ky.—Garrard v. Kendall, 
997. 


Me.—Whitmore vy. Church of the 
Holy Cross, 117 A. 469, 121 Me. 391; 
North v. Harris, 138 A. 564, 126 Me. 
371; Haseltine v. Shepherd, 59 A. 
1025, 99 Me. 495; Burgess v. Shepherd, 
55 A. 415, 97 Me. 522. 


Md.—Tarbert v. Rollins, 
637, 130 Md. 413. 


Miss.—Orman v. Hall, 91 So. 273. 


Mo.—Barkley v. Donnelly, 19 S.W. 
805, 112 Mo. 561. 


N.Y.—Onderdonk v. Onderdonk, 27 
N.E. 839, 127 N.Y. 196; Horton Vv. 
Cantwell, 15 N.B. 546, 108 N.Y..255; 
Adams v. Becker, 8 N.Y.S. 260, 55 Hu 
604; Lord v. Lord, 90 N.Y.S. 1438, 4 
Misc. 530; Thompson v. Remsen, 58 
N.Y.S. 424, 27 Misc.. 279;. Trow v. 
Shannon, 59 How.Pr. 214. : 


Vt.—In re Well’s Estate, 38 A, 83, 


121 S.W. 


100 A. 
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for construction be maintained by one who has no 
present interest in the property disposed of by will,’* 
or who has only a contingent, remote, or speculative 
interest therein,’? since courts will- not undertake to 
declare future rights or to decide questions depend- 
ing on facts which have not arisen, but which are 
contingent and may never arise.7* But, except in a 
few jurisdictions where the right to maintain the bill 
for the construction of a will is limited to fiduci- 
aries,’* it has very generally been held, as elsewhere 
shown, that, within well defined limitations, actions 
for the construction of the will may be maintained 
not only by executors, administrators with the will 
annexed, and testamentary trustees,’> but also by 
legatees,7® by cestuis que trust,’7 and by next of kin 
claiming in hostility to the will. In the case of those 
last mentioned, the reason is that if they succeed in 
having the will declared invalid and inoperative the 
executor holds the personalty upon a resulting trust 
_for those entitled to it by the statute of distribu- 
tion. In these circumstances their status is that of 
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some decisions to the effect that “every person hay- 
ing an interest under the will,”?° or “any person in- 
terested in the determination of the questions in- 
volved,”®® or “anyone interested” in the administra- 
tion of the estate disposed of by the will,§* may main- 
tain a bill for construction, but, as was well said in 
another decision, these expressions should be consid- 
ered with reference to the facts of the particular 
case and that the cases in which these expressions 
were used were usually suits by trustees, executors, 
or legatees, or that there was involved the construc- 
tion of a trust created by the will? This latter 
statement is aptly illustrated by the case of devisees 
under a will which creates no trust, it being a rule 
of almost universal application that they have no 
standing to maintain a bill for construction,** in the 
absence of special statutory authorization.*+ 


[§ 1995] b. Personal Representatives and Trus- 
tees—-(1) In General. Where there is doubt as to 
the proper construction of the terms of a will,®> ex- 


cestuis que trust.7® 


69 Vt. 388. 


Wis.—Sawtelle v. Ripley, 55 N.W. 
156, 85 Wis. 72. 


Ont.—Adams v. Gourlay, 26 Ont.L. 
87, 3 Ont.W.N. 909, 21 Ont.W.R. 772; 
Foxwell v. Kennedy, 24 Ont.L. 189, 2 
Ont.W.N: 829, 1299, 18 Ont.W.R. 595. 


V1 in re Gills state, 1bo Nays. 
1019,,92 Misc. 661, 15 Mills Surr. 358; 
Baldwin v. Palen, 53 N.Y.S. 520, 24 
Misc. 170. 


[a] Thus one who has an interest 
only in a remainder is not entitled to 
a construction of the will or to an 
adjudication with reference to his re- 
mainder before the termination of the 
life estate. In re Gill’s Estate, 155 N. 
Y.S. 1019, 92 Misc. 661, 15 Mills Surr. 
358. 


72. Hoglan vy. Moore, 122 So. 824, 
219 Ala. 497; Gay v. City of Fort 
Worth, (Tex.Civ.App) 4 S.W.(2d) 268. 


73. See supra § 1988. 


74 Goodno y. Hotchkiss, 237 F. 
686; Security Co. v. Pratt, 64 F. 405 
(both stating Connecticut law); Ack- 
erman v. Union & New Haven Trust 
Co., 96 A. 149, 90 Conn. 63; Belfield v. 
Booth, 27 A. 585, 63 Conn. 299; Owen 
v. Busiel, 142 A. 692, 88 N.H. 345, 59 
A.L.R. 1103; McAllister y. Elliot, 140 
A. 708, 83 N.H. 225; Flanders v. Par- 
ker, 120 A. 558, 80 N.H. 566; Scam- 
mon v. Pearson, 107 A. 605, 79 N.H. 
213; Ross v. Church, 90 A. 174, 77 N. 
H. 592; Glover v. Baker, 83 A. 916, 76 
N.H. 393. 


[a] Heirs of cestui que trust.— 
Where a husband’s will created a 
trust for the benefit of his wife and 
provided for the distribution, on the 
death of the wife, of a portion of the 
principal to named children, the heirs 
of one of the children who died dur- 
ing the lifetime of the wife did not 
occupy a fiduciary position entitling 
them to bring an action for a con- 
struction of the will prior to the wife’s 
death for the decision of questions 
which might arise subsequent to such 
death on the distribution of the prin- 
cipal. Flanders v. Parker, 120 A. 558, 
80 N.H. 566. 


75. See infra §§ 1995, 1996. 
76. See infra § 1999. 
77. See infra § 2001. 
78. See infra § 2002. 


And expressions are found in 


79. Keteltas v. Keteltas, 53 How. 
Pte GNGRY. Ops 


80. MacKenzie v. Union Guardian 
gear Co., 247 N.W. 914, 262 Mich. 
3) * 


81. Owens v. Waddell, 39 So, 459, 
87 Miss. 310. 


82. Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1143. 


83. See infra § 2004. 


84. See infra §§ 2008, 2009. 
85. See supra § 1987. 
86. Ala.—Gunter v. Townsend, 79 


So. 644, 202 Ala. 160; Carroll v. Rich- 
ardson, 6 So. 342, 87 Ala. 605; Cowles 
v. Pollard, 51 Ala. 445; Sellers v. Sell- 
ers, 35 Ala. 235. 


Conn.—Belfield v. Booth, 27 A. 585, 
63 Conn. 299; Miles v. Strong, 22 A. 
959, 60 Conn. 398; Crosby v. Mason, 
32 Conn. 482. 


Del.—Sussex Trust Co. v. 
105 A. 375, 12 Dek-Ch. 37. 


Ga.—Jackson vy. Callahan, 109 S.E. 
499, 152 Ga. 236; Morrison v. McFar- 
land, 94 S.E. 569, 147 Ga. 465; Lowe 
v. Cloud, 45 Ga. 481; .Clark v. Clark, 
17 Ga. 485. 


Ill.—Harrison v. Owsley, 
227, 272 Ele 6298 
14 N.E. 840, 123 
Rice, 99 Ill. 414; 
74 Ill. 147. 


Ind.—Hawes v. Kepley, 62 N.E. 720, 
28 Ind.App. 306. 


Gane aes ae he Hx’r y. Page, 82 Ky. 


Me.—Tapley v. Douglass, 94 A. 486, 
113 Me. 392. 


Md.—Woods v. Fuller, 61 Md. 457. 


Mass.—Chase v. Ladd, 29 N.E. 637, 
155 Mass. 417; Welch v. Adams, 25 N. 
Em. 34, 152 Mass. 745° 9) LRA 244 


Polite, 


50 N.E. 
Longwith v. Riggs, 
Ill. 258; Bridge v. 
Whitman vy. Fisher, 


Swasey v. Jaques, 10 N.E. 758, 144 
Mass. 135, 59 Am.R. 65; Wilbur v. 
Maxam, 133 Mass. 541; Morse v. 


Stearns, 131 Mass. 389; 
Cordis, 5 Gray 41. 


Mich.—MacKenzie v. Union Guard- 
ian Trust Co., 247 N.W. 914, 262 Mich. 
563; Billings v. Marshall Furnace Co., 
177_N.W. 222, 210 Mich. 1, 9 A.L.R. 
1239; Dudley v. Gates, 83 N.W. 97, 
86 N.W. 959, 124 Mich. 440; Dean vy. 
Mumford, 61 N.W. 7, 102 Mich. 510. 


Treadwell vy. 


ecutors,®* administrators with the will annexed,** 


Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 825 Mo. 1143; Clark v. Carter, 98 
S.W. 594, 200 Mo. 515. 


N.H.—Gafney v. Kenison, 10 A. 706, 
64 N.H. 354; Goodhue v. Clark, 37 N. 
i 525; Wheeler v. Perry, 18 N.H. 
oO . 


N.J.—Kutschinski v. Bourginynon, 
139 A. 596, 102 N.J.Eq. 89; Miller v. 
Worrall, 44 A. 890, 59 N.J.Eq. 134; 
Annin’s Ex’rs v. Vandoren’s Adm’r, 
14 N.J.Eq. 135. 


N.Y.—Tonnele v. Wetmore, 88 N.E. 
1068, 195 N.Y. 436; St. John v. An- 
drews Institute for Girls, 85 N.E. 143 
192 N.Y. 382; Leggett v. Stevens, 17 
N.E. 874, 185 N.Y. 70; Chipman v. 
Montgomery, 63 N.Y. 221; Hobart Col- 
lege v. Fitzhugh, 27 N.Y. 130; Ruppel 
v. Schlegel, 7 N.Y.S. 936, 55 Hun 183; 


Bacon v. Sayre, 147 N.Y.S. 522, 84 
Misc. 462 [aff 148 N.Y.S. 1105, 164 
App.Diy. 909] Bigart v. Jones, 2 


How.Pr.N.S. 493. 


N.C.—Mountain Park Institute v. 
Lovill, 158 S.B. 114, 198 N.C. 642; 
Dulin v. Dulin, 148 S.B. 175, 197 N.C. 
215; Bullock v. Bullock, 17 N.C. 307. 


Ohio.—Bowen v. Bowen, 38 Ohio St. 
426; Merrick v. Merrick, 37 Ohio St. 
126, 41 Am.R. 493; Rothgeb v. Mauck, 
35 Ohio St. 503; Ohio Savings Bank 
& Trust Co. v. Clark, 7 Ohio App. 6, 
28 Ohio C.A. 1; Davis v. Hutchings, 
. Ohio Cir.Ct. 174, 8 Ohio Cir.Dec. 


Tenn.—Meacham v. Graham, 39 S. 
W. 12, 98 Tenn. 190. 


W.Va.—Buskirk v. Ragland, 65 S.E. 
101, 65 W.Va. 749; Rexroad v. Welis, 
13 W.Va. 812. 


Wis.—Sawtelle v.. Ripley, 55 N.W. 
156, 85 Wis. 72; Appeal of Schaeffner, 
41 Wis. 260. 


N.S.—Girroir v. Symonds, 54 N.S. 


49 


87. Ala.—Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 211 
Ala. 694; Sellers v. Sellers, 35 Ala. 
235; Trotter v. Blocker, 6 Port. 269. 


Conn.—Belfield v. Booth, 27 A. 585, 
83 Conn. 299; Security Co. v. Pratt, 
32 A. 396, 65 Conn. 161. 


Ill.—Stoff v. McGinn, 52 N.B. 1048, 
178 Ill. 46; Minkler v. Simons, 50 N. 
Bd UG die. dle Sinoy 


Mass.—Putnam y. Collamore, 109 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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testamentary trustees,$* and trustees appointed by 
the court to administer a trust created by will’? may 
maintain a bill to have the will construed and the du- 
ties imposed on them defined by the decree of the 
court,®°® especially where conflicting claims have been 
presented by parties interested under the will;®! and 
it has been said that where the construction of wills 
is doubtful, it is their duty to apply to the courts for 
In respect of wills of personal 
property there is an implied trust relation between 
the personal representatives and the beneficiaries 
which gives a court of equity jurisdiction of actions 
of this character although an express trust is not 


their construction.®? 


Mass. 509. 


Mo.—Russell v. Eubanks, 84 Mo. 82; 
Graham y. Allison, 24 Mo.App. 516. 


N.J.—Stevens v. Dewey, 36 A. 825, 
55 N.J.Eq: 232. 


N.C.—Mountain Park Institute v. 
Lovill, 158 S.E. 114, 198 N.C. 642; 
Wachovia Bank & Trust Co. v. Steven- 
son, 144 S.E. 370, 196 N.C. 29. 


Va.—Osborne v. Taylor’s Adm’r, 12 
Gratt. (53 Via.) O17, 


Rar oe site stad v. Wells, 13 W.Va. 


ss. Ala.—First Nat. Bank v. Shee- 
han, 126 So. 409, 220 Ala. 524; Gunter 
v. Townsend, 79 So. 644, 202 Ala. 160; 
Pollard v. Pollard, 51-Ala. 445; Trot- 
ter v. Blocker, 6 Port. 269. 


Ark.—Gathright v. Gathright, 1 S. 
W.(2d) 809, 175 Ark. 1130; Gaines v. 
Arkansas Nat. Bank, 280 S.W. 993, 170 
Ark. 679; Booe v. Vinson, 149 S.W. 
524, 104 Ark. 439. 


Conn.—Belfield v. Booth, 27 A. 585, 
63 Conn. 299; Crosby v. Mason, 32 
Conn. 482. 


Del.—Sussex Trust Co. v. Polite, 105 
Ae sios es Del-Chi 31. 


D.C.—Kellogg v. Winchell, 
463, 51 App.D.C. 95. 


Tll.— Eldred v. Meek, 55 N.E. 530, 
183 Ill. 26, 75 Am.S.R. 86; Bridges v. 
Rice, 99 Ill. 414. 


Me.—Hichborn vy. Bradbury, 
325, 111 Me. 519. 


Md.—Harrison v. Denny, 77 A. 837, 
rie Md. 509; Heald v. Heald, 56 Md. 
0. 


Mass.—Davis v. Barnstable, 28 N.E. 
165, 154 Mass. 224; Treadwell v. Cor- 
dis, 5 Gray 341. 


Mich.—Billings v: Marshall Fur- 
nace Co., 177 N.W.. 222, 210 Mich.-1, 9 
ING aS VBE 


Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1143; Clark v. Carter, 98 
S.W. 594, 200 Mo. 515; Mersman v. 
Mersman, 37 S.W. 909, 136 Mo. 244; 
Drake v. Crane, 29 S.W. 990, 127 Mo. 
85, 27 L.R.A. 653; State v. Nether- 
ton, 26 Mo.App. 414. 


N.H.—Scammon v. Pearson, 107: A. 
605, 79 N.H. 218; Greeley v. City of 
Nashua, 62 N.H. 166; Wheeler v. Per- 
ry, 18 N.H. 307. 


N.J.—Hoe v. Hoe, 93 A. 882, 84 N.J. 
Hq. 401; Griggs v. Veghte, 19 A. 867, 
47 N.J.Eq. 179; Traphagen v. Levy, 
18 A. 222, 45. N.J.Eq. 448. 


N.Y.—West v. Burke, 113 N.E. 561, 
219 N.Y. 7; Tonnele v. Wetmore, 88 
N.E. 1068, 195 N.Y. 436; Ruppel v. 
Schlegel, 7 N.Y.S. 936, 55 Hun 183; 
Roosevelt v. Porter, 73 N.Y.S. 800, 36 
Misc. 441. 


N.C.—Mountain Park Institute v. 
OVI, L532 Sve e148 ON Cr 642) 
Commercial Nat. Bank of Charlotte v. 
Alexander, 125 S.E. 385, 188 N.C. 667; 
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ed thereby.°* 


will.®® 


Freeman v. Cook, 41 N.C. 373. 
R.I.—Goddard v. Brown, 12 R.I. 31. 


Tenn.—Glascock v. Tate, 64 S.W. 
715, 107 Tenn. 486. 


W.Va.—McDonald y. Jarvis, 60 S.E. 
990, 64 W.Va. 62, 131 Am.S.R. 889. 


Wis.—Stephenson vy. Norris, 107 N. 
W. 343, 128 Wis. 242. 


Eng.—Merlin v. Blagrave, 25 Beav. 
125, 53 Reprint 584, 588. 


“The court ought to be lenient in 
the construction of those questions, 
when it considers the difficulties im- 
posed on trustees, and wherever a 
trustee comes and asks the court for 
a declaration of its opinion, upon a 
difficulty created by the document 
which constitutes him a trustee, it is 
the duty of the court to hold, that if 
there be a reasonable question or 
doubt, the trustee is entitled to come 
to the court to have the question de- 
termined.” Merlin v. Blagrave, supra. 


89. Dahlgren v. Pierce, 263 F. 841. 
90. See cases supra notes 87-89. 


[a] Bule applied.—(1) Where 
there is an application by a trustee 
under a will, directed to make large 
investments on certain trusts and lim- 
itation, with regard to the validity 
of which, and the rights of the par- 
ties in regard thereto, grave doubts 
have arisen, he is entitled to the aid 
of the court, to instruct him as to 
his duties, and to protect him in the 
discharge of them. Heald vy. Heald, 
56 Md. 300. (2) An executor and 
trustee was entitled to construction 
of a will for guidance of his action 
and to determine whether the testa- 
trix’ surviving husband was absolute- 
ly entitled to the whole estate not 
disposed of by certain other clauses, 
and whether there were limitations 
on his use. In re Briggs’ Will, 167 
N.Y.S. 632, 101 Mise. 191. (3) An ex- 
ecutor whose only interest in the con- 
struction of a will was whether he 
ought to exact security beTore pay- 
ment or delivery of property to the 
legatees, depending on whether the 
gift was absolute or for widowhood, 
may maintain a bill for the construc- 
tion of the will. Tapley v. Douglass, 
94 A. 486, 113 Me. 392. (4) An ad- 
ministrator with the will annexed, 
having in his possession slaves of his 
testator, and being in doubt whether 
they are emancipated by the will, may 
ask the court to construe the will. 
Osborne v. Taylor’s Adm’r, 12 Gratt. 
(53 Va.) 117. 


{b] Determination of person to 
whom legacy payable.—If a legatee is 
not described in a will with exact ac- 
euracy, and the description may in 
some respects be applicable to differ- 
ent persons, each of whom claims the 
legacy, the executor may maintain a 
bill of interpleader for the determina- 
tion of the person to whom the legacy 


is payable. Morse v. Stearns, 131 
Mass. 389. 
[ec] Discretionary power to make 


[§ 1996] (2) Devises of Real Estate. 
sence of statutory authorization, where no trust is 
ereated by the will in real estate devised, the execu- 
tor or administrator with the will annexed cannot 
maintain a bill for the construction thereof.®® 


[69 C.J.] 873 


created by the will,°* although it is otherwise as to 
wills devising real property where no trust is creat- 


Fact that executor is personally interested as leg- 
atee, devisee, or otherwise does not preclude him 
from suing as executor for a construction of the 


In the ab- 


This 


advances.—Where a bill by testamen- 
tary trustees for the construction of 
a will conferring discretionary power 
to make advances alleged that a ben- 
eficiary had notified the trustees that 
they had no right to make advances 
and she in her answer alleged that 
the trustees had no discretion as to 
the disposition of the corpus, a doubt 
as to the duty of the trustees arose, 
justifying the court in construing the 
will. Hichborn y. Bradbury, 90 A. 325, 
111. Me.'519.) = 


{d] Direction to sell real estate. 
(1) A direction to an executor to sell 
real estate imposes on the executor 
such a trust duty as entitles him to 
instructions of a court of equity as 
to the performance of his duties and 
the identity of the land to be sold. 
Sussex Trust Co. v. Polite, 105 A. 375, 
12 Del.Ch. 37. (2) An administrator 
with the will annexed, under which 
the executor was required to convert 
land into money and make distribu- 
tion, is so connected with the trust 
that he may apply to equity for a con- 
struetion of the will and the appoint- 
ment of a trustee to sell. Stoff v. Mc- 
Ginn, 52 N.E. 1048, 178 Ill. 46. 


[e] Administration different from 
that directed by statute.—Where, by 
the terms of a will, the executors are 
charged with the administration of 
the assets of the estate different from 
that directed by the statute, this will 
create in them a special trust, and in 
case of doubt as to the mode of its 
execution, a court of equity will as- 
sume jurisdiction on application by 
the executors for a construction of 
ie will, Whitman v. Fisher, 74 Ill. 


91. Carroll v. Richardson, 6 So. 
342, 87 Ala. 605; Wilbur v. Maxam, 
133 Mass. 541; Sprague v. West, 127 
Mass. 471; Amory v. Greene, 13 Al- 
len (Mass.) 413; Treadwell v. Cordis, 
5 Gray (Mass.) 341; Wheeler v. Per- 
Gye Loon. El 30%. : 


92. Fraser v. Page, 82 Ky. 73; 
Dudley v. Gates, 83 N.W. 97, 86 N. 
W. 959, 124 Mich. 440: Owens v. Wad- 
dell, 39 So. 459, 87 Miss. 310; Thorn- 
ton v. Zea, (Tex.Civ.App.) 39 S.W. 595. 


93. Buskirk v. Ragland, 656 S.E. 
10 65 W.Va. 749. And see supra § 


94. See infra § 1996. 


95. Hughes v. Hughes, 66 N.E. 763, 
30 Ind.App. 591; Ladd v. Chase, 29 
N.E. 637, 155 Mass. 417; Batchelder, 


Petitioner, 18 N.E. 225, 147 Mass. 465; 
Cresap v. Cresap, 46 S.E. 582, 54 W. 
Va. 581. 


96. Mass.—Wilbur vy. Maxam, 133 
Mass. 541; Parker v. Parker, 119 
Mass. 478. 


Mich.—Harris v. Bow, 120 N.W. 17, 
156 Mich. 28. 


Neb.—Andersen v. Andersen, 96 N. 
W. 276, 69 Neb. 565. 


N.J.—Shreve v. Wilkins, 87 A. 642; 
82. N.J.Eq. 18; Nelson y. Nelson, 36 
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is so because the power of courts of equity to eon- 
strue wills may be exercised only as an incident to 
their general jurisdiction over trusts,°* and because 
the executor or administrator with the will annexed 
has no title or interest in the real estate so devised 
nor any duty to perform with relation to it.°* It has 
been held, however, that, where both real and person- 
al property are disposed of by the same clause of a 
will, and a construction of the devise of the real 
property is essential to the administration of the per- 
sonal property, equity has jurisdiction of a suit by 
the executor to obtain such a construction.®® And 
in some jurisdictions a bill for the construction of 
the will by the exeeutor or administrator with the 
will annexed would, it seems, be maintainable under 
statutes authorizing actions to determine the con- 
struction of a will devising land, notwithstanding no 
trust is created thereby. 


[§ 1997] (3) Grounds on Which Right To Main- 
tain Action Based. The right of fiduciaries to ask 


A. 280, 57 N.J.Eq. 118; Torrey v. Tor- | 541; 

rey, 36 A. 1084, 55 N.J.Eq. 410; Cas- | 478; 
person v. Dunn, 6 A. 488, 42 N.J.Eq. | N.J.Eq. 18; 
87; House v. Ewen, 37 N.J.Eq. 368. 63° A. 25; 


N.Y.—Dill v. Wisner, 88 N.Y. 153, | $2), 62 A. 425: 


160; 
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Parker v. Parker, 
Shreve v. Wilkins, 87 A. 642, 82 
Beard v. Beard, (N.J.Ch.) 
Norris v. Beardsley, 
Nelson yv. Nelson, 36 
A. 280, 57 N.J.Eq. 118; Torrey v. Tor- 


for the guidance of the court rests on the grounds 
that the interest of all parties can be protected only 


by a strict observance of the terms of the will,” that — 
trustees are not required to incur risk in the manage- _ 


ment or distribution of the trust fund,® and that they 
occupy a position of trust under the will, and cannot 
safely discharge the duties of their office without 
the advice and protection of the court.* 


[§ 1998] (4) Limitations on Right To Maintain 
Action. No action by an executor, administrator 
with the will annexed, or testamentary trustee for 


the construction of a will should be entertained, un- ~ 


less doubtful questions of construction are involv- 
ed,® and unless the duties of the office cannot be 
safely discharged without the advice and protection 
of the court. They are not entitled to maintain the 
action unless they have some interest or title in the 
estate disposed of by the will,’ and unless they have 
some duty to perform,® and this must be a present 


119 A. 415, 97 Me. 522. 


Mass.—Wilbur v. Maxam, 133 Mass. 
ni 


Mass. 


(N.S. 
. N.J.—Shreve y. Wilkins, 87 A. 642, 
82 N.J.Eq. 18. 


Brundage v. Brundage, 65 Barb. ¢ 5 

897, 1 Thomps.&C. 82.,[aft 60, N.¥.| TOV, 38 A. 1086, 55 ee eee eee oe N.Y.—Dill v. Wisner, 88 N.Y. 153. 

544]. Brundage, 65 Barb. 397 [aff 60 N.Y. N.C.—Tyson w. Tyson, 6 S.E. 307, 

N.C.—Robinson vy. McDiarmid, 87]544]; Greene v. Fitzgerald, 165 N.|100 N.C. 360; Horah v. Horah, 60 N. 
N.C. 455; Adams v. Jones, 59 N.C.| Y.S. 86; Robinson v. McDiarmid, 87 | C. 650. 

221, N.C. 455. 8. U.S.—Goodno v. Hotchkiss, 237 
Ohio.—Wagner v. Schrembs, 184 N. 99. Robinson v. McDiarmid, supra. | F. 686. 

BE. 292, 44 Ohio App. 44. 1. See supra § 1973. Conn.—Hughes y. Fitzgerald, 60 A. 


“The right of an executor to com- 
mence an action for the construction Dorie 
of a will of real estate depends en- N.C 
tirely upon the question whether he ‘ 
is invested with a trust under the 
will in reference to the subject-mat- 


3. Carr v. 


2. Commercial Nat. Bank of Char- 
a Alexander, 125 S.E. 385, 188 


St. Paul’s Parish, 51 A. 


920, 71 N.H.. 231; Greeley v, City of 


694, 78 Conn. 4, 10 Prob.Rep.Ann. 644; 
es v. Strong, 22 A. 959, 60 Conn. 
393. 


Del.—Christy v. Sharpe, 95 A. 299, 
11 Del.Ch, 28, 


ter of the devise, and it is only in 
such cases that a court of equity, on 
the assumption of its right of super- 
vision over trusts and trustees, will 
assume jurisdiction.” Dill vy. Wisner, 
supra. 


[a] Disputes between devisees, as 
to construction of will as bearing on 
their rights, must be left to be settled 
in an action between them. Tyson v. 
Tyson, 6 S.E. 707, 100 N.C. 360. 


[b] Power of sale of real estate.— 
Where executors have no interest in 
the testator’s real estate, except a 
power of sale, the operation of the 
will on such real estate will not be 
construed in an action brought there- 
for by the executors, where the right 
of sale is not in issue. Baldwin v. 
Tucker, 48 A, 547, 61 N.J.Eq. 412. 


{c] Devise not creating trust.— 
Where a testatrix by her will devised 
all her real estate to persons therein 
named, and charged the same with the 
payment of all just debts and funer- 
al and testamentary expenses and all 
the legacies previously given and be- 
queathed, the devise did not create a 
trust in the executors which author- 
ized the bringing of an action for the 
construction of the will and for the 
directions and instructions as to the 
same. Dill.v. Wisner, 88 N.Y. 153 [aff 
23 Hun 123}. 


97. See supra § 1968. 


. “Where only purely legal titles are 
involved, equity will not assume ju- 
risdiction to declare such legal titles, 
but will remit the parties to their 
remedies at law.” Andersen v. An- 
dersen, 96 N.W. 276, 69 Neb. 565. 


98. Wilbur v. Maxam, 133 Mass. 


Nashua, 62 N.H. 166, 


4 Ackerman v. Union & New Ha- 
ven Trust Co., 96 A. 149, 90 Conn. 63; 
Belfield v. Booth, 27 A. 585, 63 Conn. 
299; Scammon vy. Pearson, 107 A. 
605, 79 N.H. 213; Freeman v. Cook, 41 
N.C. 378: 


“The bill is filed upon the well set- 
tled principle of equity, that any 
trustee, placed in circumstances in 
which he may have reasonable doubt 
as to the disposition of the funds in 
his hands, has a right, for his own 
safety, to apply to a court of equity 
for directions, making the persons 
interested parties to the proceeding.” 
Goodhue vy. Clark, 37 N.H. 525, 531. 


5. Ark.—Williamson vy. Grider, 135 
S.W. 861, 97 Ark. 588. 


Ga.—Morrison v. McFarland, 94 S. 
E. 569, 147 Ga. 465. 


Ind.—Hawes vy. Kepley, 62 N.E. 720, 
28 Ind.App. 306. % 


Mo.—Hayden’s 
duke, 19 Mo. 403. 


Ex’rs v. Marma- 


N.J.—Griggs v. Veghte, 19 A. 867, 
47 N.J.Eq. 179; Vanness vy. Jacobus, 
17 N.J.Eq. 158. 


Eng.—Merlin v. Blagrave, 25 Beav. 
124, 53 Reprint 584. 


And see supra § 1987. 


6. Hughes vy. Fitzgerald, 60 A. 694, 
78 Conn. 4, 10 Prob.Rep.Ann. 644; 
Rockwell v. Bradshaw, 34 A. 758, 67 
Conn. 8; Belfield vy. Booth, 27 A. 585, 
63 Conn. 299; Greeley v. City of 
Nashua, 62 N.H. 166; Tyson v. Tyson, 
6 S.B. 707, 100 N.C. 360. And see cas- 
es infra notes 7-14. 


7. Me.—Burgess v. Shepherd, 55 


Ind.—Hughes v. Hughes, (App.) 63 
BE. 250. 


N. 

Me.—Whitmore v. Church of Holy 
Cross, 117 A. 469, 121 Me. 391; Webb 
v. Dow, 115 A. 279, 120 Me. 519; Bur- 


gess v. Shepherd, 55 A. 415, 97 Me. 
522; Sampson vy. Randall, 72 Me. 109. 


Mass.—Wilbur v. Maxam, 133 Mass. 
541; Parker v. Parker, 119 Mass. 
478. Compare Austin v. Bailey, 39 N. 
E. 1022, 163 Mass. 270, 1 Prob.Rep. 
Ann. 106 (where the above was as- 
serted, but the court, nevertheless, 
construed the will as the case had 
been fully argued, and as all parties 
desired a construction of the will). 


N.H.—McAllister vy. Elliot, 140 A. 


708, 83 N.H. 225; Bailey v. McIntire, 
52 A. 446, 71 N.H. 329; Paul v. Dole, 
49 A. 572, 70 N.H. 593. 


N.J.—Beard v. Beard, (Ch.) 68 A. 
25; Shreve v. Wilkins, 87 A. 642, 82 
N.J.Eq. 18; Baldwin y. Tucker, 48 A. 
547, 61 N.J.Eq. 412; Nelson v. Nel- 
son, 36 A. 280, 57 N.J.Eq. 118; Tor- 
ets v. Torrey, 36 A. 1084, 55 N.J.Eq. 


N.Y.—Dill v. Wisner, 88 N.Y. 153; 
Trow v. Shannon, 59 How.Pr. 214. 


N.C.—Finley v. Finley, 158 S.B. 549, 
TONES Ls Tyson v. Tyson, 6 S.E. 707, 
0 N.C. 360; Pitman. v. Ashley, 90 
-C. 612; Robinson vy. McDiarmid, 87 
eens Robinson y. McIver, 63 N. 


SA he v. Wells, 13 W.Va. 


5 


“A trustee has no interest in the 
construction of the will under which 
he is acting except as it affects his 
powers and duties in the administra- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


[§§ 1996-1998 


; 


§§ 1998-1999] 


. 


duty.? 


vanee.}? 


They are not entitled to instructions as to 
what may be their duty in future contingencies which 
may never arise,!° or, if at all, only on some remote 
date.11 It is not an adequate reason for disregarding 
the rule that it would be more convenient for the ex- 
ecutor that the court should construe the will in ad- 
There are, however, as already shown, a 
few decisions in which an exception to the rule has 
been recognized and in which it is held or said that, 
from necessity and in order to protect the trustee, the 
court is sometimes compelled to settle questions as 
to the validity and effect of contingent limitations 


WILLS 


trustees.!4 


in the will, even as to persons not in esse, in order 


tion of his trust.” Huston v. Dodge, 
88 A. 888, 111 Me. 246, 248. 


[a] Where duties have been com- 
pleted.—(1) One who has completed 
every duty as executor cannot, as 
such, ask the construction of a will 
and cannot maintain a bill for the 
construction thereof, since he has 
no duties to perform. Goodno _ v. 
Hotchkiss, 237 F. 686; Miles vy. Strong, 
22 A. 959, 60 Conn. 393; Whitmore v. 
Church of Holy Cross, 117 A. 469, 121 
Me. 391; Trow y. Shannon, 59 How. 
Prei(Ney,) 214." (2)! He “is* not enti- 
tled to ask construction of a will in 
the interest of any person, heirs, or 
others alleging an interest under it. 
Whitmore v. Church of Holy Cross, 
117 A, 469, 121 Me. 391. 


[b] Property not in possession.— 
Where there is no personal property 
in the hands of the executor for dis- 
tribution, a bill by him for the con- 
struction of the will will not be en- 
tertained. Hughes v. Fitzgerald, 60 
A. 694, 78 Conn. 4; Parker v. Parker, 
119 Mass. 478; Fuller v. McKim, 154 
N.W. 55, 187 Mich. 667; Norris v. 
Beardsley, (N.J.Ch.) 62 A. 425. 


[ce] Trustee who has been removed 
by court cannot sue for a construc- 
tion of the will under which he was 
formerly a trustee, unless it appears 
that he was improperly removed. 
Nevitt v. Woodburn, 82 Ill.App. 649 
[rev on other grounds 60 N.E. 500, 190 
IT. 283], 


[d] Executor whose letters testa- 
mentary have been revoked on his 
own petition, and who has renounced 
and has been discharged, cannot sue 
for a construction of his testator’s 
will after the death of his coexecutor 
and the appointment. of an adminis- 
trator de bonis non with the will an- 
nexed, since there is .no unexecuted 
trust under the will remaining in him. 
Trow v. Shannon, 59 How.Pr. (N.Y.) 
214. 


9. U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896, 75 A. 
De Dee 


Ind.—Hughes v. Hughes, 
763, 30 Ind.App. 591; Hughes 
Hughes, (App.) 63 N.E. 250. 


Me.—Tapley v. Douglass, 94 A. 486, 
113 Me. 392. 


Mass.—Perkins v. Stearns, 39 N.E. 
1016, 163 Mass. 247; Bullard v. Chan- 
dler, 21 N.E. 951, 149 Mass. 532, 5 L.R. 
A. 104; Minot v. Taylor, 129 Mass. 
160. 


N.J.—Norris v. Beardsley, (Ch.) 62 
A. 425; Matlock v. Matlock, 131 A. 
212, 98 N.J.Ea. 572; Stewart v. Stew- 
art, 47 A. 633, 61 N.J.Eq. 25; Bon- 
nell’s Ex’rs v. Bonnell, 20 A. 895, 47 
N.J.Eq. 540; Griggs v. Veghte, 19 A. 
867,247 ON. Jd... 1795) Traphagent iy. 
Levy, 18 A. 222, 45 N.J.Eq. 448. 


N.y.—Cochrane v. Schell, 19 N.Y.S. 
424, 64 Hun 576 [aff 35 N.E. 971, 140 
N.Y. 516]. 


66 N.E. 
Vv. 


N.C.—Houston v. Howie, 84 N.C. 


349. 


R.I.—Searls: v. Charitable Baptist 
Soc., 76 A. 160, 30 R.I. 478; Goddard 
Ve Brown, ola) ealeowe 


W.Va.—Callison v. Bright, 102 S.E. 
675, 85 W.Va. 700; Rexroad v. Wells, 
13 W.Va. 812. 


“The executors have only a right 
to ask the opinion of the court as to 
their present existing duties, what 
they shall now do, not what they may 
do or shall hereafter do upon any 
future facts.’’ Cochrane v. Schell, 19 
N.Y.S. 424, 425, 64 Hun 576. 


[a] Thus the claim of legatees as 
to the disposition to be made of cer- 
tain property on the happening of a 
certain event will not be eonsidered 
under a bill for instructions brought 
by the executors of the will, if, on the 
claims made, the executors have no 
present duty to perform with respect 
thereto. Perkins v. Stearns, 39 N.E. 
1016, 168 Mass. 247. 


{[b] Payment or transfer of trust 
estate.—(1) Courts will not instruct 
trustees in regard to their duty with 
respect to the payment or transfer of 
the trust estate in their hands until 
the time for such payment and trans- 
fer has arrived. Norris v. Beardsley, 
(N.J.Ch.) 62 A. 425; Matlock v. Mat- 
lock, 181 A. 212, 98 N.J.BEq. 572; Kel- 
logg v. Burnett, 69 A. 196, 74 N.J.Eq. 
304; Ogden v. McLane, 67 A. 695, 73 
N.J.Eq. 159; Conant v. Bassett, 28 A. 
1047, 52 N.J.Eq. 12; Griggs v. Veghte, 
19 A. 867, 47 N.J.Eq. 179; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Eq. 448; 
In re Klumpf’s Estate, 158 N.Y.S. 
1094, 95 Mise. 434 [aff 1638 N.Y.S. 
1121]. (2) Hence a bill to construe 
a will for the purpose of obtaining in- 
structions as to the proper disposi- 
tion of moneys which it was alleged 
would come into complainant’s hands 
as the proceeds of certain property 
in which the testatrix was interested, 
brought before the land had been sold 
or the proceeds had been paid to com- 
plainant, was premature. Norris v. 
Beardsley, (N.J.Ch.) 62 A. 425. 


10. U.S.—Walker v. First Trust & 
Savings Bank, 12 F.(2d) 896, 75 A. 
L.R. 757. 


Conn.—Hartford Security Co. 
Pratt, 32 A. 396, 65,Conn. 161. 


Me.—Morrill v. Roberts, 104 A. 818, 
117 Me. 465; Huston v. Dodge, 88 A. 
888, 111 Me. 246. 


Mass.—Minot vy. Taylor, 129 Mass. 
60. 


Vv. 


N.J.—Matlock v. Matlock, 131 A. 
ple 9S aN dslhd. ) Olan en CUSKAGEny Ve 
Steelman, 102 A. 261, 88 N.J.Eq. 93 
[mod on other grounds 103 A. 212, 88 
N.J.Eq. 554]. 


N.Y.—Cochrane v. Schell, 19 N.Y.S. 
424, 64 Hun 576 [aff 35 N.E. 971, 140 
N.Y. 516]; In re Suydam’s Estate, 248 
N.Y.S. 431, 139 Misc. 845; In re Slat- 
tery’s Estate, 230 N.Y.S. 267, 132 Misc. 


Duties imposed by law. 
construction of a will, the court will not direct exec- 
utors and trustees as to how to proceed in duties 1m- 
posed on them, not by the will, but by law, when 
they assumed the responsibilities of executors and 
They must act on their own responsibil- 
ity in this matter.+® 


[§ 1999] c. Legatees. 
wise in a few jurisdictions,!® if there is doubt as to 
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to make a final deeree and give proper instructions 
in relation to the execution of the trust.+? j 


On an application for the 


While the rule is other- 


319; In re Erickson’s Estate, 183 N. 
Y.S.-779, 113, Mise. 10; 


R.I.—Searls vy. Charitable Baptist 
Soc., 76 A. 160, 30 R.I. 478; Goddard 
v. Brown, 12 R.I. 31. 


W.Va.—Callison y. Bright, 102 S.E. 
675, 85 W.Va. 700. 


[a] Rule applied.—(1) A trustee 
is not entitled to the construction of 
a will as to a remainder where one 
or more life tenants are still alive. 
In re Suydam’s Estate, 248 N.Y.S. 431, 
139 Misc. 845; In re Suydam’s Estate; 
248 N.Y.S. 176, 1388 Misc. 873; In re 
Peek’s Will, 227 N.Y.S. 682, 131 Misc. 
495; In re Klumpf’s Estate, 158 N. 
Y.S. 1094, 95 Misc. 486 [aff 163 N.Y.S. 
1121]. (2) And a trustee is not enti- 
tled to instructions as to whether a 
remainder was void for remoteness. 
Minot v. Taylor, 129 Mass. 160. 


' 

[b] Directions as to distribution. 
—(1) Courts will not entertain a bill 
for direction as to distribution until 
the time for distribution arrives 
(Morrill vy. Roberts, 104 A. 818, 117 
Me. 465; Matlock v. Matlock, 131 A, 
212, 98 N.J.Eq. 572; Kellogg v. Bur- 
nett, 69 A. 196, 74 N.J.Eq. 304; In 
re Suydam’s Estate, 248 N.Y.S. 431, 
139 Misc. 845; In re Suydam’s Estate, 
248 N.Y.S. 176, 139 Mise. 873; + In re 
Gill’s Estate, 155 N.Y.S. 1019, 92 Misc. 
661, lo Mills Surr. 358; U.S. Trust Co. 
of New York v. Hayes, 201 N.Y.S. 
249), (2) since future conditions, and 
future existence of the persons to 
whom distribution may be made, can 


only be determined hypothetically 
(Morrill v. Roberts, 104 A, 818, 117 
Me. 465). (3) Accordingly, where a 


bill is brought by an executor and 
trustee to determine if the remainder 
can be distributed prior to the oc- 
currence of an event, and to determine 
the distributees, the court, on holding 
that final distribution cannot take 
place until the occurrence of a con- 
dition. precedent, will not name the 
distributee. Morrill v. Roberts, 104 
A. 818, 117 Me. 465. 


11. Callison vy. Bright, 102 S.E. 675, 
85 W.Va. 700. 


12. In re Straus’ Estate, 165 A. 547, 
307 Pa. 454. 


13. See supra § 1988. 

14. In re Zitzlsperger’s Estate, 151 
N.Y.S. 950, 88 Misc. 386. 

15. In re Zitzlsperger’s Estate, 
supra. 

16. See cases infra this note. 

[a] In Connecticut (1) it has been 


held that an action for the construc- 
tion of a will can only be brought by 
a fiduciary under the will, that is to 
say by an executor or an adminis- 
trator with the will annexed or a 
trustee (Belfield v. Booth, 27 A. 585, 
63 Conn. 299), (2) the place of lega- 
tees in such proceedings being that 
of defendants only (Belfield v. Booth, 
supra). 


{b] In New Hampshire (1) a bill 
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the proper construction of a will,!7 a legatee is ordi- 
narily entitled to file a bill to determine and settle 
its construction so far as his interests are concern- 
ed,'® and to obtain such portions of the estate as he 
is entitled to.1® And in order to authorize such ac- 
tion, it is not necessary that the will should have cre- 
ated an express trust,?° because, as already shown, 
an executor is always a trustee of the testator’s per- 
sonal property, which he holds in trust for legatees 
so far as it is disposed of by the will.2! But he is 
not entitled to a construction of the will where his 
interest would not be affected by the construction 
asked.22, In accordance with elementary principles 
elsewhere considered,?* he cannot maintain a bill 
for the construction of the will where its terms are 
clear and unambiguous and his rights are not dis- 
puted by the executor,?4 or where he merely seeks ab- 
stract advice as to his interest under the will?® with- 
out demanding judgment for the legacy.?® He is not 
entitled to a construction of the will to determine 
rights dependent on the happening of contingent 
events which may never occur,” nor can he maintain 
a bill for construction where he has assigned all in- 
terest in the legacy.?8 And it has been held that, 


for the construction of a will can be[ 89 N.Y. 161; 


maintained only by one occupying a 
fiduciary position under the will; it 
cannot be maintained by a legatee. 
Owen \v. Busiel, 142. A. 692, 83°N.H. 
345, 59 A.E.R. 1103. (2) A residuary 
legatee does not occupy a fiduciary 


100 Wis. 1. 
“The 
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‘first testator.?4 


Ludwig v. Bungart, 63 
N.Y.S. 91, 48 App.Div. 613; 
Smith, 10 Paige 193. 


Wis.—Miller v. Drane, 75 N.W. 413, 


jurisdiction of equity over 


[§§ 1999-2000 


where a legatee who seeks the construction of a will 
has a full and complete remedy by an action at law 
on the testamentary bond of the executor for im- 
properly withholding a legacy, the will of the testa- 
tor may be construed in such action as well as by a 
suit in chancery, and therefore a court of equity may 
refuse to take jurisdiction.?° 


In Georgia, by statute only, the representative of 
a decedent’s estate may ask for the direction of the 
court.2° And a petition by a legatee is not maintain- 
able as one merely for the construction of the will,** 
and construction cannot be asked by a legatee un- 
less it is essential to the protection of the legacy, or 
necessary as a foundation for the recovery of his leg- 
acy by the legatee.*2 But the construction of a will 
may be invoked by a legatee as a basis for the recov- 
ery of the bequeathed property.* 


[§ 2000] d. Personal Representative of Executor 
or Legatee. As is shown in another title of this 
work, at common law the executor of a deceased ex- 
ecutor sueceeded as the executor of the will of the 
And where this rule prevails, an 
executor of an executor may sue for the construction 


condition subsequent in a particular 
devise, since the property would not 
go to such legatee in the event of the 
breach of a condition subsequent. 
Whitmore vy. Church of the Holy 
Cross, 117 A. 469, 121 Me. 391. 


Bowers v. 


position, entitling him to the judicial 
construction of a will and the decision 
of questions which may arise there- 
under, so that the wiil will not be 
construed on his petition, where de- 
fendant objects to its construction. 
Ross v. Church, 90 A. 174, 77 N.H. 592. 


[ec] In Ohio, by statute, a legatee 
may bring an action for the construc- 
tion of the will, provided he requested 
the executor in writing to file such 
action and the executor failed for 
thirty days to do so. But the request 
so provided for by the statute is ju- 
risdictional, and in the absence of it 
the action cannot be maintained. 
Snyder v. Heffner, 169 N.E. 460, 33 
Ohio App. 379. 


17. See supra § 1987. 


18. Ala.—Betts v. Renfro, 148 So. 
406; Hinson v. Naugher, 93 So. 560, 
207 Ala. 592; Ralls v. Johnson, 75 So. 
926, 200 Ala. 178. 


Cal.—In re Norrish’s Estate, (App.) 
26 P.(2d) 530. 


Fla.—Sheldon v. Powell, 128 So. 258, 
99 Fla. 782. 


Iowa.—Wintermute v. Heinly, 47 N. 
W. 66, 81 Iowa 169. 


Kan.—Kirkpatrick vy. 
211 RP. 146, 112 Kan. 314. 


Md.—Bennett v. Rhodes, 58 Md. 78. 


Mich.—MacKenzie v. Union Guard- 
jan Trust Co., 247 N.W. 914, 262 Mich. 
563; Dudley v. Gates, 83 N.W. 97, 86 
N.W. 959, 124 Mich. 440. 


Miss.—Owens v. Waddell, 
459, 87 Miss. 310. 


Mo.—Haugh v. Bokern, 30 S.W.(2d) 
47, 325 Mo. 1143; Clark v. Carter, 98 
S.W. 594, 200 Mo. 515: 


N.J.—Snyder y. Taylor, 103 A. 396, 
88 N.J.Eq. 5138; Zabriski v. Huyler, 
51 A. 197, 62 N.J.Eq. 697; Frey v. Dem- 
arest, 16 N.J.Eq. 236. 


N.Y.—Davis v. Tremain, 98 N.E. 
383, 205 N.Y. 236; Wager v. Wager, 


Kirkpatrick, 


39 So. 


trusts gives it authority to construe 
wills, whenever necessary to control 
or guide the action of a trustee, and 
there can be no clearer case for the 
exercise of that jurisdiction than 
where the trustee denies the exist- 
ence of the trust, and claims the right 
to appropriate the trust property to 
his own use.’ Wager v. Wager, 89 
UN iis Golan 616s 


19. Wager v. Wager, supra; Bow- 
ers v. Smith, 10 Paige (N.Y.) 1938. 


20. Horton v. Cantwell, 15 N.E. 
546, 108 N.Y. 255; Wager v. Wager, 
89 N.Y. 161; Bowers v. Smith, 10 
Paige (N.Y.) 193; Buskirk v. Rag- 
land, 65 S.E. 101, 65 W.Va. 749. 


21. See supra § 1970. 


22. Whitmore v. Church of Holy 
Cross, 117 A. 469, 121 Me. 391; Lord 
v. Lord, 90 N.Y.S. 143, 44 Mise. 530; 
Trow v. Shannon, 59 How.Pr. (N.Y.) 
214; Sawtelle v. Ripley, 55 N.W. 156, 
85 Wis. 72; Adams vy. Gourlay, 26 
Onis) 2AqOnthWaltumideny om Onite 
W.N. 909; Foxwell v. Kennedy, 24 
Ont.L. 189, 18 Ont.W.R. 782, 19 Ont. 
W.R. 595, 2 Ont.W.N. 821, 1299; Ken- 
nedy v. Kennedy, 24 Ont.L. 183, 18 
Ont.W.R. 442, 2 Ont.W.N. 625, 19 Ont. 
W.R. 346, 2 Ont.W.N. 1173, 19 Ont. 
W.R. 605, 2 Ont.W.N. 1304. 


_ [a] Thus (1) legatees having no 
interest in the residuary estate are 
not entitled to a construction of that 
part of the will making disposition 
thereof. Foxwell v. Kennedy, 24 Ont. 
L. 189, 18 Ont.W.R. 782, 19 Ont.W.R. 
595, 2 Ont.W.N. 821, 1299; Kennedy 
v. Kennedy, 24 Ont.L. 183, 18 Ont. W. 
R. 442, 2 Ont.W.N. 625, 19 Ont.W.R. 
340, 2 Ont.W.N. 1173, 19 Ont.W.R. 605, 
2. Ont.W.N. 1304. (2) A residuary 
legatee has no standing to dispute the 
validity of a clause of the will when 
the residuary estate would not in any 
way be augmented by a decision in 
his favor. Lord vy. Lord, 90 N.Y.S. 
143, 44 Mise. 530. (38) A residuary 
legatee has no interest in the con- 
struction of a will so as to declare a 


23. See supra §§ 1987-1989. 


24. Wead y. Cantwell, 36 Hun (N. 
Y.) 528. 

25. Reid v. Alexander, 87 S.E. 125, 
170 N.C. 308. 


26. Hobart College v. Fitzhugh, 27 
ING Yiehelis Os 


27. Hobart College vy. Fitzhugh, 
supra; Wead v. Cantwell, 36 Hun (N. 
Y.) 528; In re Leary’s Estate, 154 N. 
ie 959, 91 Mise. 466, 15 Mills Surr. 


{a] Thus, where a legacy is pay- 
able at a certain time on the per- 
formance of certain conditions, the 
legatee cannot, under the code, main- 
tain an action, in advance of the time 
of payment, to determine whether the 
conditions have been properly per- 
formed. Hobart College vy. Fitzhugh, 
Lleyn 13.0. 


28. Trow v. Shannon, 59 How.Pr. 
GNCY.) 5214. news 


29. Woods vy. Fuller, 61 Md. 457. 


30. Palmer v. Neely, 135 S.E. 
162 Ga. 767. ey a 


31. Maneely v. Steele, 94 S.E. 227, 
147 Ga. 399. 


[a] Where executrix joins in 
prayer for construction.—Although a 
legatee, aS above shown, is not enti- 
tled to sue merely for the construc- 
tion of the will, if the executrix in 
her answer joins in the prayer for con- 
struction, it is not error for the court 
to retain jurisdiction. Moore v. 
Cooke, 107 S.B. 518, 151 Ga. 523. 


32. Palmer v. Neely, 135 S.E. 90, 
162 Ga. 767; Jackson v. Callahan, 109 
S.B. 499, 152 Ga. 236; Morrison v. 
McFarland, 94 S.E. 569, 147 Ga. 465. 


33. Clay v. Clay, 101 S.H. 7938, 149 
Ga. 725; Maneely v. Steele, 94 S.H, 
227,147 Ga. 399. 


What petition must allege see infra 
§ 2036. 


34. See HExecutors and Adminis- 
trators: § 2868. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of a will for which his testator was the executor.®® 
But, as elsewhere shown, the common-law doctrine 
has not been followed in most American jurisdictions, 
and the general rule is that the personal representa- 
tive of a deceased executor or administrator cannot, 
as such, administer on the estate of the first testa- 
tor or intestate.2® In these jurisdictions an execu- 
tor of an executor cannot maintain a bill for the con- 
struction of a will of which his testator was execu- 


tor,?7 or for the construction of a will of which his. 


testator was executor and legatee,** because he does 
not succeed to the judiciary position of his testa- 
tor.2° <A bill filed by an executor of a legatee for 
direction to the administrator with the sail annex- 
ed of the testator how to administer the estate, and 
not by the administrator himself asking such diree- 
tion, cannot be maintained.*® But it has been held 
that, where the testator’s will provided for a fund for 
the support of his widow with remainder over of the 
amount unused by her to designated persons, and the 
widow and son were appointed administrators with 
the will annexed, and they, as such, assigned to her 
securities and cash which she took individually and 
not as administratrix, accepting the same in full sat- 
isfaction of legacies to her, she took such fund as 
trustee for the remainderman, the administrators, by 
the assignment, were discharged from all liability 
and divested of all power concerning the fund, and 
her executor, having in his hands the balance of the 
fund, had the right to bring an action for an account- 
ing and to obtain the direction of the court as to the 
proper disposition of the fund.*? 


[§ 2001] e. Cestuis Que Trust. If the will is of 
doubtful meaning,*? and a trust is created thereby, 
the cestui que trust has the right to invoke the aid 
of a court of equity to obtain the construction of the 
will and have his rights as cestui que trust settled and 
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there is doubt as to who is the beneficiary of a trust 
created by a will, persons claiming to be the benefi- 
ciaries are entitled to be heard on the proper con- 
struction of the will.44 Nevertheless, where the trust 
created by the will is terminated, beneficiaries no 
longer have any interest to ask the court to construe 
the will, and it will not do so.t®> Nor may a cestui 
que trust maintain a bill for construction where his 
interest would in no way be affected by the construe- 
tion of the will in the particulars indicated by the 
bill.4® In accordance with principles elsewhere con- 
sidered,*7 a cestui que trust should not be allowed 
to bring an action to procure the judicial construc- 
tion of a will where its provisions are to take effect 
on the happening of contingent events which may 
never oceur.t® Where a will creates a trust in favor 
of a beneficiary during his life, he is not entitled dur- 
ing the continuance of the trust to ask for a con- 
struction of the will respecting his alleged rights as 
a remainderman under.a residuary clause of the 
will.4® So, where plaintiff, a cestui que trust, was 
precluded from determining the trust by a former ad- 
judication, a determination of his rights thereunder 
will not be made where there are interests not now 
represented, and as yet incapable of representation, 
but with a right commensurate in importance with 
that of plaintiff, although inconvenience may result 
to plaintiff thereby.®° 


[§ 2002] f. Next of Kin. The next of kin of a 
testator may maintain an action in a court of equity 
for the construction of a will disposing of personal 
estate, where the disposition made by the testator is 
claimed to be invalid or inoperative for any cause,*! 
or where the will contains doubtful or disputable pro- 
visions affecting the rights of the next of kin,®? al- 
though in such cases they claim in hostility to the 
will’? and although they are wholly antagonistic to 
trusts in relation to personal property created there- 


whom the land records disclose any 
interest, lien, claim, or title conflict- 


the trust enforced so far as it is valid.t° Where 
35. Annin’s Ex’rs v. Vandoren’s N.J.—Gillen v. Hadley, 66 A. 1087, 
Adm’r, 14 N.J.Eq. 135. 72 N.J.Eq. 505; Annin’s Ex’rs v. Van- 
BA ; . 
36. See Executors and Administra- | doren’s Adm’r, 14 N.J.Eq. 135. 
tors § 2868. N.Y.—Tonnele v. Wetmore, 88 N. 
107 A BY OCS plo SmeNAY wie 3 Geer Sess SOhE) We 
37._ Scammon  v. Pearson, * | Andrews Inst. for Girls, 85 N.E. 143. 
605, 79 N.H. 213. 192 N.Y. 382; Keteltas v. Keteltas, 53 
38. In re Nickerson, 64 N.E. 408, | How.Pr. 65. 


181 Mass. 571. 


39. In re Nickerson, supra. 

40. Miller v. Cooch, 5 Del.Ch. 161. 

41. Leggett v. Stevens, 77 N.E. 874, 
185) Nive 70. 

42. See supra § 1987. 


43.° U.S.—Colton v. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Hd. 138; Toms 
v. Owen, 52 F. 417. 


Ala.—First Nat. Bank v. Sheehan, 
126 So. 409, 220 Ala. 524; Ralls v. 
Johnson, 75 So. 926, 200 Ala. 178. 


Ark.—Gathright v. Gathright, 1 S. 
W.(2d) 809, 175 Ark. 1130; Gaines v. 
Arkansas Nat. Bank, 280 S.W. 993, 170 
Ark. 679; Booe v. Vinson, 149 S.W. 
524, 104 Ark. 439. 


Ill.—McCutcheon v. Pullman Trust 
& Savings Bank, 96 N.E. 510, 251 Ill. 
550; Minkler v. Simons, 50 N.B. 176, 
172. Ill 323: 


Mich.—MacKenzie v. Union Guard- 
jan Trust Co., 247 N.W. 914, 262 Mich. 
563; Draper v. Brown, 117 N.W. 213, 
153 Mich. 120. 

Mo.—Clark v. Carter, 98 S.W.. 594, 
200 Mo. 515; First Baptist Church v. 
Robberson, 71 Mo. 326 


N.C.—Mountain Park Institute v. 
Lovill, 153 S.H. 114, 198 N.C. 642; 
Marrow v. Marrow, 45 N.C. 148. 


Pa.—Appeal of Fidelity Ins. Trust 
& Safe Deposit Co., 99 Pa. 443. 


44. In re Clifton’s Estate, 218 N. 
W. 926, 207 Iowa 71. 


45. North v. Harris, 
126 Me. 371. 


46. Thompson v. Remsen, 58 N.Y. 
S. 424, 27 Misc. 279. 


47. See supra § 1988. 


48. Wead v. Cantwell, 36 Hun (N. 
Yep no 2st 


49. Ackerman y. Union & New Ha- 
ven Trust Co., 96 A. 149, 90 Conn. 63. 


[a] Effect of statute—The right 
to maintain such action is not given 
by a statute providing that an action 
may be brought by any person claim- 
ing title to, or any interest in, real 
or personal property, or both, against 
any person who may claim to own the 
same, or any part thereof, or to have 
any estate in the same, either in fee, 
for years, for life, in reversion, or 
remainder, or to have any interest in 
the same, or any lien or encumbrance 
thereon, adverse to plaintiff, or in 


138 A. 564, 


ing with plaintiff's claim, title, or in- 
terest, and whether plaintiff is enti- 
tled to the immediate or exclusive 
possession of such property, for the 
purpose .of determining such adverse 
estate. interest, or claim, and to clear 
up all doubts and disputes, and to 
quiet and settle the title to the same. 
Ackerman vy. Union & New Haven 
Trust Co., 96 A. 149, 90 Conn. 63. 


50. Ackerman y. Union & New Ha- 
aoe Trust. Co., HOOP AM Coe oO LeConns 
51. Sparks v. Woolverton, 99 So. 


102, 210 Ala. 669; Frey v. Demarest, 
16 N.J.Eq. 236; Tonnele v. Wetmore, 
88 N.E. 1068, 195 N.Y. 486; Read v. 
Williams, 26 N.E. 730, 125 N.Y. 560, 
21 Am.S.R. 748 [dist Chipman v. 
Montgomery, (N.Y.) 32 N.E. 221, a 
decision containing expressions ad- 
verse to this view, on the ground 
that in that case plaintiffs on their 
own showing had no present interest 
in the property and might never have 
any]; Holland v. Alcock, 16 N.E. 305, 
108 N.Y. 312, 2 Am.S.R. 420; Wager v. 
Wager, 89 N.Y. 161; Davis v. Mac- 
Mahon, 146 N.Y.S. 657, 161 App.Div. 
458, 13 Mills Surr. 33 [aff 108 N.E. 
1092, 214 N.Y. 614]: Furguson y. 
Glover, OLIN Ya: 141, 103 Mise. 341; 
Buell v. Gardner, 144 N.Y.S. 945, 83 
Mise. 5138, 11 Mills Surr. EW hays Bow- 
ers v. Smith, 10 Paige (N. Y.) 193. 


52. Sparks v. Woolverton, 99 So. 
102, 210 Ala. 669. 


53. See cases supra notes 61, 52. 
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by.®4 It is immaterial whether plaintiff seeks to 
maintain the trust and obtain a benefit from it or to 
destroy the trust and obtain benefits thereby.°® This 
is on the theory that, although the next of kin claim 
in hostility to the will, the executors, in case the 
disposition made by the testator is invalid or cannot 
take effect, hold the personalty on a resulting trust 
for those entitled under the statute of distributions, 
and thereby the jurisdiction to bring an equitable ac- 
tion for construction, and to have the resulting trust 
declared by the court, attaches as incident to the ju- 
risdiction of equity over trusts.°® And it has been 
held that, where the next of kin of the testatrix was 
not a legatee, she was not estopped to bring an ac- 
tion for the construction of bequests in trust by ac- 
cepting from a legatee certain articles which came 
from the estate.°* 


In Massachusetts, by virtue of statute, the admin- 
istrator of one of the next of kin of the testator may 
maintain a proceeding in the probate court for in- 
structions as to the construction of the will and for 
an order restraining the administrator de bonis non 
with the will annexed from paying legacies until the 
determination of the questions involved.°® 


[§ 2003] g. Heirs and Devisees—(1) In General. 
In jurisdictions where fiduciaries only may maintain 
a bill to construe a will,®® such an action is, of course, 
not maintainable by an heir.®° 


[§ 2004] (2) Where No Trust Is Created by 
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ity is to the effect that if only legal titles or inter- 
ests are created by the will, courts of equity will not 
assume jurisdiction to construe it and declare such 
legal titles or interests but will remit the parties to 
their remedies at law.®? And where this view pre- 
vails, it is held that, in the absence of statute pro- 
viding otherwise, an heir or devisee who claims only 
a legal title in the estate, where there is no trust ere- 
ated by the will, cannot come into a court of equity 
for the purpose of obtaining a judicial construction 
of the provisions of the will,®* since the decision of 
such legal questions belongs exclusively to the courts 
of law except where they arise incidentally in a 
court of equity in the exercise of its legitimate pow- 
ers, or where the court has obtained jurisdiction of 
the cause for some other purpose.** The obscurity 
of the will furnishes no sufficient reason for applying 
to equity.°> A prayer in the bill to enjoin another 
party also claiming an interest in the property under 
the will, from asserting title thereto, cannot be avail- 
ed of to give the court jurisdiction.°® The parties 
must assert their title by legal action, or, if in pos- 
session, await an attack by hostile claimants.*7 Nevy- 
ertheless, as elsewhere shown, it is the rule in some 
jurisdictions that courts of equity will assume ju- 
risdiction of suits to construe wills wherever the 
provisions of the will are of doubtful construction, 
without regard to the existence of a trust, express or 
implied.*8& And where this view prevails, it has been 
held that, although no trust is created by the will, 


Will.©t As elsewhere shown, in the absence of a stat- | a devisee may maintain an action for its construc- 
ute providing otherwise, the great weight of author- 
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60. 
63 Conn. 299; Glover v. Baker, 83 
A. 916, 76 N.H. 393. 


61. Effect of statutory provisions 
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N.C.—Herring v. Herring, 104 S.E. 
363, 180 N.C. 165; Woodlief v. Mer- 
ritt, 2 S.E. 350, 96 N.C. 226; Cozart 
v. Lyon, 91 N.C. 282; Alsbrook v. 
Reid, 89 N.C. 151; Tayloe v. Bona, 
45 N.C. 5; Simmons v. Hendricks, 43 
N.C. 84, 55 Am.D. 439; Ferrand v. 
Howard, 38 N.C. 381; Hough v. Mar- 
tin, 22 N.C. 379, 34 Am.D. 403. 


Ohio.—Bradford v. Bradford, 19 
Ohio St. 546, 2 Am.R. 419; Collins v. 
Collins, 19 Ohio St. 468; Wagner v. 
Sea ess 184 N.E. 292, 44 Ohio App. 


Or.—Edgar v. Edgar, 37 P. 73, 26 


Va.—Hart v. Darter, 58 S.H. 590, 107 
Wa. 3110, 137Ann-Cas: 1: 


W.Va.—Buskirk vy. Ragland, 65 S.E. 
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65 Fla. 441; Wager v. Wager, 89 N.Y. 
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103 Misc. 341; Bowers y. Smith, 10 
Paige (N.Y.) 193: Edgar v, Edgar, 
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67. Donovan vy. Mahoney, 45 App. 
D.C. 480; Jordan v. O’Brien, 33 App. 
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tion,®® and that one claiming to be an heir of a tes- 
tator, and also a devisee and legatee under his will, 
is entitled to maintain a suit in equity to obtain a 
construction of such will, and have his interest as 
devisee and legatee, if the will be valid, or as heir, if 


it be invalid, determined, and have an accounting, 


with the executor for his share in the estate, and an 
order for the payment of the same.7° And, as else- 
where shown, the general rule heretofore stated™ 
has been changed by statute in some jurisdictions.*? 


[§ 2005] (3) Where Trust Is Created by Will.73 
According to some decisions, where a trust is created 
by the will, an heir claiming in hostility to the will 
and asserting the invalidity of the trust may main- 
tain an action for the construction of the will.74 
These decisions base their holding on the jurisdic- 
tion of equity to interpret wills arising out of the 
general jurisdiction or chancery over trusts, and as- 
sert that the right to invoke this jurisdiction is not 
confined to trustees, but extends also to cestuis que 
trust and other persons interested.*°> There is, how- 
ever, authority to the effect that an heir at law who 
claims that a trust created by the will is void, and 
claims in hostility to the will, cannot maintain an 
‘action under the general jurisdiction of a court of 
equity for a construction of the will.7® Such action, 
of course, could not be maintained in jurisdictions 
where the right to maintain actions to construe wills 
is confined to fiduciaries under the will." 


[§ 2006] (4) Where Executor Also Asks for Con- 
struction of Will. Where a bill to construe a will is 
brought by an heir, and an executor, by appropriate 
pleading, asks the court to construe the will and all 
the parties in interest are before the court, the court 
may exercise its jurisdiction to construe the will.7® 
In jurisdictions where the right to maintain a bill is 
confined to fiduciaries,7® although an heir at law 
cannot maintain a bill in equity for the construction 
of the will, it has nevertheless been held that, where 
a defendant executor has interposed no objection to 
the maintenance of such a bill and the opposing views 
have been fully presented, the proceeding may be 
treated as a request for advice by the executor, and 
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the opinion of the court may be expressed on the 
questions involved for his protection and for the pur- 
pose of disposing of the controversy.®° 


[§ 2007] (5) Right to Construction as Affected by 
Want of, or Character of, Interest. Heirs or devi- 
sees cannot maintain a bill for construction where 
they have no interest that can be affected by the con- 
struction asked.*t And it has been held that, in or- 
der to give a devisee the right to maintain an action 
for the construction of another devise in the will, it 
must appear that the property therein devised might 
possibly be enjoyed in actual possession by plain- 
tiff in her lifetime in case the devise in question 
should prove invalid ;*? and that heirs cannot main- 
tain a bill for construction where all they claim is 
that at some future time they may be entitled to the 
property.®? 


[§ 2008] (6) Special Statutory Provisions as Af- 
fecting Right To Maintain Bill—(a) In Georgia, II- 
linois, and Maine. In Georgia it is provided by stat- 
nte that equity will not interfere with the regular 
administration of estates, except on the application 
of the representative, either first, for construction 
and direction, second, for marshaling the assets, or 
on application of any person interested in the estate 
where there is danger of loss or other injury to his 
interests ;°* and in cases of difficulty in construing 
wills, or in distributing estates, in ascertaining the 
persons entitled, or in determining under what Jaw 
property should be divided, the representative may 
ask the direction of the court, but not on imaginary 
difficulties or from excessive caution.2®> Under these 
statutes it is held that only a representative of the 
estate may ask for direction in distributing the es- 
tate;8® and that direction of the court cannot be in- 
voked by the devisee or heir unless essential to the 
protection of the devise or distributive share, or nec- 
essary as a foundation for the recovery by the devi- 
see or heir of the devised property or distributive 
share.§7 But they may invoke the construction of 
the will as a basis for the recovery of the devised 


69. Howard v. Smith, 42 N.W. 585, 
78 Iowa 73. 

70. Wintermute v. Heinly, 47 N.W. 
66, 81 Iowa 169. 


71. See supra text and note 63. 
72. See infra §§ 2008, 2009. 


73. Under statutory provisions see 
infra §§ 2008, 2009. 


74. McCutcheon vy. Pullman Trust 
& Savings Bank, 96 N.E. 510, 251 Ill. 
550; Orr v. Yates, 70 N.H. 731, 209 
Ill. 222. 

75. McCutcheon v. Pullman Trust 
& Savings Bank, 96 N.E. 510, 251 Ill. 
550. 

76. Horton v. Cantwell, 15 N.E. 
546, 108 N.Y. 255. 


77. See supra § 1994. 


73. Phillips v. Heldt, 71 N.E. 520, 
33 Ind.App. 388; Hughes v. Hughes, 
66 N.E. 763, 30 Ind.App. 391. To same 
effect Moore y. Cook, 107 S.E. 518, 151 
Ga. 523. 


79. See supra § 1994. 
80. Glover v. Baker, 83 A. 916, 76 
N.H. 393. 


81. Read v. Maryland General Hos- 
pital, 146 A. 742, 157 Md. 565; Tarbert 


v. Rollins, 100 A. 637, 130 Md. 413; 
Barkley v. Donnelly, 19 S.W. 305, 112 
Mo. 561; Onderdonk v. Onderdonk, 
2% NVEAS39, 127 Ney. 1963" Horton =v. 
Cantwell, 15 N.E. 546, 108 N.Y. 255; 


Adams v. Becker, 8 N.Y.S. 260, 55 Hun 


604; In re Well’s Hstate, 38 A. 83, 
69 Vt. 388. See Toms v. Williams, 2 
N.W. 814, 41 Mich. 552 (if an estate 
is actually vested by a will, subject 
only to certain trusts, the character 
of the trusts cannot concern those 
heirs at law who are not legatees). 


{a] Thus (1) an heir cannot main- 
tain a bill for the construction of a 
will and to have a charitable trust 
declared void where, if the trust were 
declared void, the property left in 
trust would go to the residuary lega- 
tee and not to the heir. Read v. 
Maryland General Hospital, 146 A. 
742, 157 Md. 742. (2) The heirs of a 
testatrix cannot question the validity 
of a provision in her will whereby a 
religious school is provided for, 
where, if such devise is unconstitu- 
tional, the heirs, by reason of other 
clauses of the will, would have no in- 
terest in the property so devised. 
Barkley v. Donnelly, 19 S.W. 305, 112 
Mo. 561. (3) A daughter to whom the 
testator gives a life estate in his prop- 
erty with remainder to heirs of her 


body, with provision that, if she leave 
no heirs of her body, then the prop- 
erty shall go to a church, has no in- 
terest in the question whether the 
contingent executory devise to the 
church is void; but this, in case she 
leaves no such heirs, will be a ques- 
tion between the testator’s heirs, and 
the church. In re Well’s Will, 38 A. 
83, 69 Vt. 388. (4) Where collateral 
heirs had agreed for consideration to 
abandon a contest of the will, and 
abandoned their claims to part of the 
estate, they were no longer persons 
interested in the clauses as to which 
their interest was waived, and could 
not sue for a construction thereof. 
pacbert v. Rollins, 100 A. 637, 130 Mad, 
13. 


82. Horton v. 
546, 108 N.Y. 255. 


83. Marlett v. Marlett, 14 Hun (N. 
4) SERB 


Cantwell, 15 N.E 


84. Park Civ. Code Annot. (Ga.) 
§ 4596. 
85. Park Civ. Code Annot. (Ga.) 
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86. Palmer v. Neely, 135 S.E. 90, 
162 Ga. 767. 

87. Jackson vy. Callahan, 109 S.B. 
499, 152 Ga. 236; Morrison v. McFar- 
land, 94 S.H. 569, 147 Ga. 465. 
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property or of distributive shares.§ 


In Illinois it is expressly provided by statute that 
the court may hear and determine bills to construe 
wills, notwithstanding no trust or questions of trust 
are involved therein.*® And under this provision 
devisees or heirs may now maintain a bill in equity 
for the construction of a will, although it creates ro 
trust.°° 


In Maine, where a local statute gives to courts of 
equity power “to determine the construction of 
wills,” it has been held that courts of equity have ju- 
risdiction to construe a will on the bill of a devisee, 
and to determine the character of the estate received 
by him under the devise, and the extent of his pow- 
ers thereunder, as between himself and other devi- 
sees who claim, or may claim, adversely to him.° 


[§ 2009] (b) In New York. In New York it is 
provided by statute that the validity, construction, 
or effect of a testamentary disposition of real prop- 
erty situated within the state, or of an interest in 
such property, which would descend to the heirs of an 
intestate, may be determined, in an action brought 
for that purpose,®?. and there has been much con- 
flict of opinion as to its operation and effect. 


Where no trust is created. Some of these deci- 
sions hold that, where no trust is created by will, an 
heir or devisee cannot maintain an action in a court 
of equity for the construction of the will, notwith- 
standing the statute.°? Others hold that a devisee 
in a will is vested by the statute with the right to 
bring his action to determine the true effect and 
meaning of a devise to him of real estate, although no 
trust is created by the will,®°* and that an heir may 
maintain a bill for construction elthough no trust is 
created by the will, and that, too, although he assails 
the validity of the devises.®® 


Where trust is created. So, some decisions of the 
lower courts hold that, where the will creates a trust, 
an heir cannot maintain a bill for construction on 
the ground that a trust is involved, where he is at- 
tacking the clauses of the will and seeks to have them 
declared invalid,®* while others hold directly to the 


$8. Clay v. Clay, 101 S.E. 793, 149 
Ga. 725: Morrison v. McFarland, 94 
S.E. 569, 147 Ga. 465; Maneely v. 
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contrary.°? In one decision of the court of appeals 
there is a dictum to the effect that the remedy by ae- 
tion in equity for the construction of a will has been 
extended so as to include suits for construction of de- 
vises in behalf of heirs claiming adversely to the 
wwill.°8 And, on the other hand, there are dicta in 
other decisions of this court to the effeet that courts 
of equity will not, under this statute, entertain an 
action by one claiming im unqualified hostility to the 
will.?? 


[§ 2010] h. Guardians. A guardian who has no 
trust to administer in the will cannot maintain an 
action for the construction thereof and for an ac- 
counting.t Nor can a guardian of a devisee main- 
tain a bill for the purpose of informing him what to 
do with money received from purchasers under his 
attempted sales of land devised to his ward. If he is 
only a stakeholder, and is threatened with conflicting 
suits, he may bring a bill of interpleader against the 
conflicting claimants.” 


[§ 2011] i. Purchasers and Creditors. A  pur- 
chaser of land from the executor of a will? or from 
a devisee,* or from the guardian of a devisee,® can- 
not maintain an action for a construction of the 
will, and this rule is not affected by a statute provid- 
ing that the validity, construction, or effeet of a tes- 
tamentary disposition of land may be determined in 
an action brought for the purpose.* Nor ean such 
action be maintained by a general? or judgment$ 
ereditor of a beneficiary under the will, or by a ered- 
itor of one who, under a certain construction of the 
will, would take by inheritance. One marrying a 
testator’s widow, who was not a creditor of the tes- 
tator, and whose claim as creditor of his deceased 
wife had not been established in the probate court, 
has no such interest, under a statute requiring the 
probate court, on the application of any party to the 
proceeding, to determine the validity, construction, or 
effect of any disposition of personal property con- 
tained in the will as would entitle him to petition for 
a construction of the will for the purpose of having 
it deelared that his wife, at the time of her death, 
owned a one-half interest in the testator’s proper- 
ty.1° It has been held that creditors of a cestui que 


USEING, oO oa Oe 
“It would be both an un- 


Steele, 94 S.E. 227, 147 Ga. 399. 


What petition must allege see infra 
§§ 2026-2036. 


89. -Rev. St. c 22 § 50. 


90. Bimslager v. Bimslager, 154 N. 
B. 135, 323 Ill. 303; McCarty v. Mc- 
Carty, 114 N.E. 322, 275 Tl. 573; Ward 
v. Caverly, 113 N.E. 924, 276 Ill. 416. 


91. Haseltine v. Shepherd, 59 A. 
1025, 99 Me. 495. 

92. Decedent Estate Law § 205; 
Code Civ. Proc. § 1866. 


93. Whitney v. Whitney, 17 N.Y.S. 
3, 68 Hun 59; Jones v. Richards, 54 
IN; Y:S: 126; 24) Mise. 625. 


94. Jones v. Jones, 1 How.Pr.N.S. 
(N.Y.)- 510. 


95. Adams v. Becker, 47 Hun (N. 
Y.) 65; Hemmje v. Meinen, 20 N.Y.S. 
619. 


96. Kalish v. Kalish, 61 N.Y.S. 448, 
45 App.Div. 528; Furguson v. Glover, 
170 N.Y.S. 141, 146, 103 Misc. 341; 


97.. Church Vv; Wilson, 1379 NiY.S: 
1002, 152 App.Div. 844 [aff 103 N.E. 
1122, 209 N.Y. 553]; Simmons v. Bur- 
rell, 28 N.Y.S. 625, 8 Misc. 388. See 
also Shuler v. Shuler, 121 N.Y.S. 869, 
137 App.Div. 515 (which perhaps sus- 
tains this view). 


98. Read v. Williams, 26 N.E. 
730, 125 N.Y. 560, 21 Am.S.R. 748. 


99. St. John v. Andrews Institute 
for Girls, 85 N.E. 143, 192 N.Y. 382: 
In re Mount’s Will, 77 N.E. 999, 185 
Nears AIG ’ 


Aer Bantz v. Rover, 34 Ohio Cir.Ct. 


2. Burroughs v. Cutter, 56 A. 649, 
98 Me. 178, 99 Am.S.R. 392. 


3. Clark v. Carter, 98 S.W. 594, 
200 Mo. 515. 

4. Mellen y. Mellen, 34 N.E. 925, 
139 N.Y. 210. 

5. Burroughs v. Cutter, 56 A. 649, 
98 Me. 178, 99. Am.S.R. 392. 

6. Mellen v. Mellen, 34 N.E. 925, 


reasonable and inconvenient construc- 
tion of the statute which should en- 
able one whose title comes through a 
devise to a former owner to institute 
an_ action for the construction of a 
will which formed one of the links 
in the chain of title.’ Mellen v. Mel- 
len, Supra, 


7. Jackson vy. Callahan, 
499, 152 Ga. 236. 


8. Higgins v. Downs, 91 N.Y.S. 937, 
101 App.Div. 119. And see as sus- 
taining this view Smith v. Hdwards, 
23 Hun 223 [aff 88. N.Y. 92]. 


9. Collins v. Ahrens, 176 N.W. 953, 
954, 189 Iowa 178. 


“No one will claim that his credi- 
tor can contest the will and thus ul- 
timately obtain satisfaction of his 
debt. We can seé no reason why one 
who would have no standing to con- 
test a will has standing to have it 
construed.” Collins v. Ahrens, supra. 


10. In re Gooding’s Will, 208 N.Y. 
S. 793, 124 Misc. 400. 


109 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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trust made parties to a bill for construction by the 
trustee, who had previously brought actions at law 
to recover loans made by them, which actions were 
still pending, were not entitied to have their rights 
determined, as the validity of their claims must be 
determined in the actions at law.1} 


[§ 2012] 4. Defenses. The entry of a final de- 
eree in the estate of a testator which merely assigns 
property in the language of the will itself does not 
bar the right of the beneficiaries to a construction of 
the will, since otherwise their rights must forever 
remain undetermined by judicial decision.!2 


Estoppel. Where a beneficiary in a will, on being 
advised of his rights, speedily took steps to assert 
them, and his acquiescence in the construction of the 
will adopted by the executor was but temporary, he 
was not estopped from insisting on a judicial con- 
struction of the will.t? It has also been held that a 
beneficiary is not estopped from maintaining an ac- 
tion for the construction of the will by reason of 
acquiescence in its provisions by receiving his pro- 
portion of the income according to its terms.1* And 
the fact that executors in making their inventory 
recited a special bequest as part of the estate does 
not estop them to file a bill to ascertain the meaning 
of the clause making such bequest.?® 


[§ 2013] 5. Venue.1® A statute requiring an ac- 
tion against an executor to establish a money demand 
to be brought in the county in which the estate is ad- 
ministered does not apply to a bill against an execu- 
tor for the construction of a will.*? 


[§ 2014] 6. Time To Sue; Limitations and Lach- 
es. A suit to obtain the construction of a will can- 
not be commenced until after probate of the will,'® 
for otherwise there is no will to construe.t® Anda 
suit which does not present all of the questions of 
construction on which the parties differ, and which 
sooner or later they propose to present to the court, 
is prematurely brought and will not be entertained.*° 


So a suit for the construction of the will is prema- | 


turely brought where its object is to determine fu- 
ture rights or to decide questions depending on facts 
which are contingent and may never arise,*+ or where 
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its object is to obtain instructions for personal rep- 
resentatives or testamentary trustees as to what may 
be then duty in future contingencies which may 
never arise, and not instructions as to their present 
duty.*? But it has been held proper to construe a 
mutual joimt will prior to the death of one of the 
testators, in order to determine the interests of those 
who may contend that he may not revoke the condi- 
tions of the will.2? Where a will gives a legatee a 
“comfortable support” during her lifetime to begin 
immediately on the testator’s death, she may file a 
petition in equity for the construction of the will and 
the determination of the amount to be paid by the 
executors without regard to statutes prohibiting the 
bringing of an action against an executor until after 
the expiration of six months from the date of his let- 
ters, or authorizing a legatee to petition for his leg- 
acy at any time after the expiration of twelve months 
from the grant of letters testamentary. 


Limitations and laches. The statute of limitations 
does not begin to run against the right of an inter- 
ested party to maintain an action for the construe- 
tion of a will until distribution of the property dis- 
posed of thereby is actually made,?® and mere delay 
in bringing such action will not bar complainant’s 
right to maintain it on the ground of laches where the 
property disposed of by the will remains undistribut- 
ed.2® And it has been held that an action to con- 
strue a will brought more than four years after pro- 
bate is not barred by a statute by which parties 
are barred from requiring proof in solemn form after 
four years’ acquiescence in the probate in common 
form.27 On the other hand, it has been held that a 
bill for construction brought more than thirty years 
after the testator’s death will not be entertained, as it 
will be presumed, in the absence of allegations to 
the contrary, that the probate court and executors 
have done their duty and settled the estate.28 Where 
it is sought in equity to avoid a trust created by will 
on the ground of uncertainty and to have title to the 
premises involved declared to be in complainant, the 
rule of the statute of limitations will be applied by 
analogy, and relief will be denied where there has 
been a delay of more than the statutory period in 


11. Page v. Marston, 47 A. 529, 94/1985. 87 Miss. 310. 
Me. 342. 17. Crosson v. Dwyer, 30 S.W. 929,| [a] Reasom assigned is that “this 
12. In re Inbusch’s Estate, 212 N.|9 Tex.Civ.App. 482. is not a suit, within the meaning of 
W. 634, 193 Wis. 10. 18, Ala.—Kaplan v. Coleman, 60] the statute, such as may not be in- 


So. 885, 


13. Deppen’s Trustee v. Deppen, 
117 -°S.W. 83529132 Ky." 756. 


14. Giraud vy. Giraud, 58 How.Pr. 
(NEY.); 175,180. 


“What the rights of the plaintiff 
and the other parties in interest were 
in the estate of the testator were 0, 
questions of law and not of fact. sks 
And where the facts are undisputed, | Y.St. 4 
one who is ignorant of his legal 
rights, is not estopped by an admis- 
sion of a conclusion of law (Brew- 
ster v. Striker, 2 N.Y. 19). Omission 
by the plaintiff to assert a right from 


53 182 N.Y. 
15 


242, 


ignorance of it, does not conclude her. 19. 

Silence and mere passivity cannot] 499 N.Y. 468. 

create an estoppel where the other ee 

party had equal knowledge of all the 20. 

facts and conditions in which their) (R.I.) 136 A. 771. 

respective rights originate.” Giraud 21 

v. Giraud, supra. , ; 
15. Damiani v. De Trana, 206 I11.| 22 See supra § 1995. 

App. 64 23. 


16. Place of bringing action as be- 
tween different states see supra § 


[69 C. J.—56] 


24, 


180 Ala. 267. 


D.C.—Vestry of St. John’s Parish 
v. Bostwick, 8 App.D.C. 452. 


N.H.—Gebhard v. 
68 A. 540, 74 N.H. 4 


N.Y.—In re Me 

468, 

Bijur v. Bijur, 44 Hun 629, 9 N. 
6. 


N.C.—Whitfield v. 
Tex.—Prather v. McClelland, 13 S. 
W. 543, 76 Tex. 574. 
In re Davis’ Will, 75 N.E. 530, 
Industrial Trust Co. v. Colt, 


See supra §§ 1988, 1999, 2001. 


Campbell v. Dunkelberger, 153 
N.W. 56, 172 Iowa 385. 


Owens v. Waddell, 39 So. 459, 


stituted against the executors of a 
last will and testament within the 
prescribed period; nor is it a pro- 
ceeding instituted by a legatee or 
Lenox Library, | @2nuitant to compel distribution. Ap- 
16. pellee does not stand in the attitude 
iy. a) ee of either.” Owens v. Waddell, 39 So. 
Will, 75 N.E.| 459, 87 Miss. 310, 316. 
3DLENDYE Civ, Proce: 


25. Strout v. Chesley, 132 A. 211, 
125 Me. 171; Giraud v. Giraud, 58 
LOW eG @NGae ana 

26. Tincher v. Arnold, 147 F. 665, 
77 C.C.A. 649, 7 L.RVA.N.S. 471, 8 Ann. 
Cas. 917; Strout v. Chesley, 132 A. 
211, 125° Me. 171. 


aren: Craig v. Beatty, 11° S'C! 375, 

“Parties are only precluded from 
disputing the testamentary character 
of the instrument, the execution of 
the will; but the court before which 
the will is brought for construction 
is not precluded, nor are the parties 
in interest.” Craig v. Beatty, supra. 

28. Harris v. Bow, 120 N.W. 17, 
156 Mich. 28. 
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bringing the suit.2® In New York, under statutes 
governing practice in the surrogate’s court and pre- 
seribing how construetion of wills shall be obtained, 
proceedings for construction of a will may be insti- 
tuted at any time prior to, or on, judicial settlement 
of the estate.°° 


[§ 2015] 7. Parties*?1—a. In General. In accord- 
anee with well settled principles elsewhere consid- 
ered®? on a bill for the construction of a will, all per- 
sons who are interested in the subject matter of the 
suit and whose interests will necessarily be affected 
by the construction of the will and the decree ren- 
dered in accordance therewith are not only proper,** 
but necessary and indispensable, parties,*+ exeept 
perhaps “in exceptional cases where the rights of 
such parties can in no event be prejudiced, and jus- 
tice will be served, by their answer.’’*> This is so 
not only because they should be afforded an opportu- 
nity to assert or defend their rights,°* but also to 
enable the court to render a decree by which they are 
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concluded," and finally to adjudicate the controver- 
sy.28 As was well said: “The construction of a will 
without the presence before the court of parties to 
be affected by the construction would be a mere aca- 
demic deliverance—a sort of moot court opinion.’’® 
On the other hand, in accordance with well settled 
principles elsewhere considered,*® persons having no 
interest in the subject matter of the suit and no 
rights which will be affected by the construction of 
the will are neither necessary*! nor proper*? parties 
to a bill for construction. 


[§ 2016] b. Beneficiaries and Their Heirs, As- 
signees, Mortgagees, and Creditors. In accordance 
with principles already stated,*® the general rule is 
well settled, except where it may be otherwise pro- 
vided by statute,*4 that it is necessary to make par- 
ties to a bill for the construction of a will all of the 
beneficiaries of the will, such as legatees, devisees, 
and cestuis que trust.*° It has been held, however, 
that, where a will empowered the executors to pur- 


29. Columbian University v. Tay- 
lor, 25 App.D.C. 124. : 


30. In re Brown’s Estate, 233 N.Y. 
S. 426, 138 Misc. 587. 


31. Persons entitled to construc- 
tion of will see supra §§ 1994-2011. 


Scepe of inquiry as affected by non- 
joinder of parties see infra § 2047. 


Scope of relief granted as affected 
by noujoinder of parties see infra 
§ 2049. 


32. See Equity §§ 253, 276. 


33. MacDonald v. O’Day, 5 S.W. 
(2d) 374, 319 Mo. 857; Citizens’ Bank 
& Trust Co. v. Dustowe, 125 S.E. 545, 
188 N.C. 777; Merrill v. Atwood, 135 
AW 4025048 ROL T2, 


34. U.S—Stevens v. Smith, 126 F. 
706, 61 C.C.A. 624. 


Conn.—Greene v. King, 132 A. 411, 
104 Conn, 97. 


Ill.— Hauser v. Power, 183 N.E. 580, 
581, 351 Ill. 36; Rodisch v. Moore, 
97 N.E. 654, 253 Ill. 296. 


Ind.—Clark v. Allen, 123 N.E. 113, 
189 Ind. 601. 


Ky.—Hackett’s Ex’rs v. Hackett’s 
Trustee, 118 S.W. 377. 


Me.—Hichborn y. Bradbury, 90 A. 
325, 111 Me. 519; Hawes v. Bragdon, 
66 Me. 534. 


Md.—Safe Deposit & Trust Co. of 
Baltimore v. Hutton, 149 A. 689, 159 
Md. 50. 


Mass.—Pratt v. Alger, 
550. : 


Mo.—Harper v. Hudgings, 211 S.W. 
63; Parke v. Smith, 211 S.W. 62. 


Neb.—Kennedy v. Merrick, 64 N. 
W. 960, 46 Neb. 260. 


N.J.—Traphagen v. Levy, 18 A. 222, 
45 N.J.Eq. 448. 


N.Y.—Marsh v. Woodworth, 167 N. 
Y.S. 775, 180 App.Div. 604; Tiffany 
Studios vy. Shepherd, 148 N.Y.S. 901, 
164 App.Div. 883; In re Bouchoux, 
152 N.Y.S. 548, 89 Misc. 47, 13 Mills 
Surr. 498; Brown v. Brown, 190 N.Y. 
S. 373; Pierson v. Gillespie, 4 N.Y.S. 
691. 


N.C.—Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.E. 545, 188 N.C. 777; 
McKethan v. Ray, 71 N.C. 165. 


Pa.—In re Straus’ Estate, 


136 Mass. 


161 A. 


Pa.Dist.&Co. 256. 


Tex.—Barmore v. Darragh, 
App.) 227 S.W. 522. 


Va.—Gaddess v. Norris’ Ex’rs, 46 S. 
e905, S1 02 Vas 625: 


W.Va.—Magers v. Edwards’ Adm’r, 
13 W.Va. 822. 


{a] Reason for rnle.—‘“‘The reason 
of this principle is, that the court 
may be enabled to make a complete 
decree between the parties, may pre- 
vent future litigation by rendering a 
multiplicity of suits unnecessary, and 
may make it perfectly certain that 
no injustice shall be done either to 
the parties before the court, or to 
others who may be interested in a 
decree that may be grounded upon a 
partial view only of the real merits.” 
Safe Deposit & Trust Co. of Baltimore 
ee Hutton, 149 A. 689, 159 Md. 50, 


{[b] Various parts of will invoived. 
—Where the portion of a will for the 
construction of which the bill is 
brought cannot be construed without 
construing other portions, all persons 
interested in the latter should be 
made parties. Magers v. Edwards’ 
Adm’r, 13 W.Va. 822. 


35. Russell v. Hartley, 78 A. 320, 
83 Conn. 654. ’ 


36. Stevens v. Smith, 126 F. 706, 
61 C.C.A. 624 [cert den 24 S.Ct. 853, 
193 U.S. 671, 48 L.Ed. 841]; Hauser 
v. Power, 183 N.E. 580, 351 Ill. 36; 
Gaddess v. Norris’ Ex’rs, 46 S.E. 905, 
102 Va. 625. 


(Civ. 


37. Traphagen v. Levy, 18 A. 222, 
45 N.J.Hq. 448; McKethan vy. Ray, 
71. N.C. 165. 


“They have the right to be heard 
on the construction to be given, and, 
unless before the court, its adjudica- 
tion will not be binding upon them.” 
Brown v. Brown, 190 N.Y.S. 3738, 375. 


38. McKethan v. Ray, 71 N.C. 165. 


39. In re Ungaro’s Will, 102.<A. 
244, 88 N.J.Eq. 25. 


40. See Equity § 254. 


41. Ala.—Evins v. Cawthon, 31 So. 
441, 182 Ala. 194. 


Ill. Pennsylvania Co. v. Bauerle. 
33 N.E. 166,°143 Ill. 459. ; 


Ky.—Citizens’ Nat. Bank v. Bos- 
well’s Adm’rs, 19 S.W. 174, 93 Ky. 92, 


547, 307 Pa. 454; Schoen’s Petition, 6°14 Ky.L. 17. 
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Me.—Hichborn v. Bradbury, 90 A. 
325, 327, 111° Me. 519. 


Mass.—Parker v. Cobe, 94 N.B. 476, 
208 Mass. 260, 33 L.R.A.N.S. 978, 21 
Ann.Cas. 1100. 


N.J.—Buck v. Beckman, 139 A. 803, 
102 N.J.Eq. 94. 


N.Y.—Marsh v. Woodworth, 167 N. 
Y.S. 775, 180 App.Div. 604; Wead v. 
Cantwell, 36 Hun 528 [aff 15 N.E. 546, 
108 N.Y. 255). 


N.C.—Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.E. 546, 188 N.C. 777. 


Tex.—Cousins  v. Cousins, (Civ. 
App.) 42 S.W.(2d) 1043. 


42. Evins v. Cawthon, 31 So. 441, 
132 Ala. 184; Katzenberger v. Weaver, 
75 S.W. 937, 110 Tenn. 620. 


[a] As, for instance, persons who 
would not take the property devised 
under any construction of the will. 
Katzenberger v. Weaver, 75 S.W. 937, 
110 Tenn. 620. And see infra § 2017. 


43. See supra § 2015. 
44. See case infra this note. 
[a] Statutory exception to rnle.— 


In a legatee’s suit against a trustee 
to construe a will under a statute pro- 
viding that, where the entire estate is 
held by a trustee, with power of sale 
and with the right to give receipts, 
he shall represent the beneficiaries, 
other legatees are not necessary par- 
ties. Safe Deposit & Trust Co. of Bal- 
pranone v. Hutton, 149 A. 689, 159 Mad. 


45. U.S.—Dallas Bank & Trust Co. 
v. Holloway, 50 F.(2d) 197; Stevens 
v. Smith, 126 FF. 706, 61° C.C)A. S624 
[cert den 24 S.Ct. 853, £938 U.S. 6715 
48 L.Ed. 841]. 


Ark.—Crow Creek Gravel & Sand 
Co. v., Dooley, 33 S.W.(2da) 369, 182 
Ark. 1009. 


Conn.—Hartford Security Co. v. 
Pratt, 32 A. 396, 65 Conn. 161. 


Ill.— Rodisch v. Moore, 97 N.E. 654, 
253 Ill. 296; Pennsylvania L. Ins., 
ote OR v. Bauerle, 33 N.E. 166, 143 


Ky.—Nunnelly v. Nunnelly, 191 S. 
W. 85) 173) Ky. 3725 


Me.—Huston v. Dodge, 88 A. 
111 Me. 246; 
Me. 534. 


Mass.—Heard v. Read, 47 N.E. 778, 
169 Mass. 216, 3 Prob.Rep.Ann. 327; 


888. 
Hawes v. Bragdon, 66 
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chase a life maintenance in a home for a beneficiary 
in case she should be in want, and further provided 
that such relief was made a prior charge on the es- 
tate, after the payment of debts and expenses, and 
that the decision of the executors as to the amount to 
be paid should be conclusive on all persons, other 
beneficiaries under the will were not necessary par- 
ties to a suit against the executor for construction 
of the will by the beneficiary for whom such relief 
was provided, no claim being made that the executor 
has abused his discretion to their injury.*® 


Heirs of bencficiaries are necessary parties to a 
bill for the construction of a will.47 


Assignees. Generally the assignee of a benefici- 
ary is a proper*® and necessary*® party to a bill of 
this nature. But it has been held that creditors of 
a cestui que trust under a will, who have taken an 
assignment of the trustee’s share during minority 
and who sued at law to determine the validity of their 
claim, are not proper parties defendant to a suit 
brought by the trustee for the construction of the 
will and a settlement of the trustee’s account pend- 
ing the action at law. The validity of the claim must 
be determined in that action.®° 


Mortgagee of land devised is a necessary party to 
a bill for the construction of the will where the bill 
attacks his title. 


Creditors. Ona bill by executors for the construc- 
tion of a will, an attaching creditor of a beneficiary 
is not a necessary party, since in a suit of this char- 


Bates v. Dewson, 128 Mass. 334. 


Miss.—Marx v. Hale, 81 So. 119, 119 
Miss. 410. 


Mo.—Harper v. Hodgings, 211 S.W. 
63; Parke v. Smith, 211 S.W. 62. 


Neb.—Kennedy v. Merrick, 64 N.W. 


would have 
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into personalty, in which such legatee 
an interest. 
Moore, 97 N.EB. 654, 253 Ill. 296. 
A contention that a clause of a will, 
together with certain directions by 
the testatrix to the executor, created 
a trust for certain persons, and that, 
the same being void for uncertainty, 
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acter the court cannot determine the creditor’s right 
to any part of the income payable to the beneficiary 
by the terms of the will.>2 


[§ 2017] c. Personal Representatives, Trustees, 
and Purchasers from Personal Rrepresentatives.°? 
Of testator. In a suit for the construction of a will 
brought by executors, who are also legatees and devi- 
sees, they should either make themselves parties de- 
fendant in their individual capacity, or describe 
themselves as suing both individually and as such ex- 
ecutors.°* And in such a case the court should allow 
an amendment of the writ to describe plaintiff as su- 
ing in both capacities, or else issue an order to'cite 
him in as a party defendant in his individual capac- 
ity.°> So, in an application by trustees who are also 
cestuis que trust under the will, for instructions and 
directions as to the division of the trust estate at its 
termination, the trustees should be joined as indi- 
viduals as well as other cestuis que trust.°° Hxeeu- 
tors or administrators with the will annexed should 
ordinarily be made parties to a suit for the construe- 
tion of the will brought by testamentary trustees, 
legatees, or other persons interested in the subject 
matter of the suit,°? as the title to the personal estate 
disposed of by the will is in them until distribution 
has been made.5& Where the will contains contin- 
gent limitations to persons not yet in being, the ex- 
ecutors and trustees must be considered as the legal 
representatives of the rights of such persons, and are 
therefore necessary parties to a suit for the construe- 
tion of the will.°® But it has been held that, where 


56. Dreier v. Senger, 130 A. 5, 3 
N.J.Misce. 769. 


57. Loomis Institute v. Healy, 119 
A. 31, 98 Conn. 102; Russell v. Hart- 
ley, 78 A. 320, 83 Conn. 654; Lumpkin 
v. Lumpkin. 70 A. 238, 108 Md. 470, 
494, 25 L.R.A.N.S. 1063; Fisher v. 
Hubbell, 65 Barb. (N.Y.) 74, 7 Lans. 


Rodisch v. 
(2) 


960, 46 Neb. 260. 


N.J.—In re Ungaro’s Will, 102 A. 
244, 88 N.J.Eq. 25; Manson v. Jack, 
62 A. 394; Waker v. Booraem, 59 A. 
451, 68 N.J.Eq. 345; Pfefferle v. Herr, 
55 A. 1103, 65 N.J.Eq. 325; Traphagen 
v. Levy, 18 A. 222, 45 N.J.Eaq. 448; 
Reed v. Patterson, 14.A. 490, 44 N.J. 
Eq. 2191, 6 Am.S.R. 877; Union M. E. 
Church v. Wilkinson, 36 N.J.Eq. 141 
[aff 38 N.J.Eq. 514]. 


N.Y.—Trustees of Hobart College v. 
Fitzhugh, 27 N.Y. 130; Sutherland v. 
Ronald, 11 Hun 238; Moore v. Hege- 
man, 6 Hun 290 [aff 72 N.Y. 376]; 
Brown v. Brown, 190 N.Y.S. 373; Mel- 
len v. Banning, 16 N.Y.S. 887; Pier- 
son v. Gillespie, 4 N.Y.S. 691. 


N.C.—Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.E. 546, 188 N.C. 777; 
McKethan v. Ray, 71 N.C. 165. 


Ohio.—Rothgeb v. Mauck, 35 Ohio 
St. 503; In re Estate of Kachelmach- 
er, 178 N.E. 314, 40 Ohio App. 282; 
Gordon v. Groesbeck, 1 Ohio Cir.Ct. 
320, 1 Ohio Cir.Dec. 176 


Tex.—Goldsmith v. Mitchell, 
App.) 57 S.W.(2d) 188; Hay v. 
(Civ.App.) 120 S.W. 1044. 


Va.—Early v. Arnold, 89 S.E. 900, 
119 Va. 500; Gaddess v. Norris’ Ex’rs, 
46 S.E. 905, 102 Va. 625. 


[a] Rule applied.—(1) The lega- 
tee of all the testator’s personal prop- 
erty must be made a party to a suit 
to partition the real estate where one 
of the questions to be determined is 
whether there was an equitable con- 
version of certain of the real estate 


(Civ. 
Hay, 


the estate was distributable among 
the heirs, cannot be considered in a 
suit to which such alleged benefi- 
ciaries are not parties. Manson v. 
Jack, (N.J.Ch.) 62 A. 394. 


46. Stuart v. United States Nat. 
Bank, 280 P. 882, 86 Colo. 259. 


47. Nunnelly v. Nunnelly, 191 S.W. 
85, 173 Ky. 372: Marx v. Hale, 81 So. 
119, 119 Miss. 410; Mellen v. Banning, 
16 N.Y.S. 887. 


48. Barnes v. Barnes, 12 N.Y.S. 
354, 58 Hun 525. 
49. Tiffany Studios v. Shepherd, 


148 N.Y.S. 901, 164 App.Div. 883. 


[a] Rule applied.—A suit by a 
creditor of a beneficiary under a will 
to recover under an assignment of an 
interest of the beneficiary involves a 
construction of the will, and other 
ereditors having assignments of the 
beneficiary’s interest are necessary 
parties. Tiffany Studios v. Shepherd, 
148 N.Y.S. 901, 164 App.Div. 883. 


50. Page v. Marston, 47 A. 529, 
94 Me. 342. 

51. Hauser v. Power, 183 N.E. 580, 
Sb1 Hi 36. 

52. Phelps v. Phelps, 10 N.E. 452, 
143 Mass. 570. 


58. Necessity of making party in 
renresentative capacity see infra § 
2021. 

54. Cunningham v. Cunningham, 
43 A. 1046, 72 Conn. 253. 

55. Cunningham vy. Cunningham, 
supra. 


481, 1 Thomps.&C. 97 [mod on other 
grounds 1 Hun 610, 4 Thomps.&C. 
6911; Sawtelle v. Ripley, 55 N.W. 156, 
85 Wis. 72. Compare In re Ayrault’s 
Estate, 30 N.Y.S. 654, 81 Hun 107 [aff 
42 N.E. 542, 146 N.Y. 889] (where a 
testamentary trustee petitions the su- 
preme court to construe certain pro- 
visions of the will, and for an ac- 
counting and discharge as such trus- 
tee, the administrator of one of the 
beneficiaries is not a necessary party, 
where the heirs and next of kin of 
decedent were parties). 


[a] Thus, in an action by an edu- 
cational institute which was made the 
residuary legatee under a will, against 
the attorney-general for instruction 
regarding the execution of a certain 
trust, under Gen. St. (1918) § 170, the 
court will not pass on the question of 
whether the legacy was on a condition 
subsequent, since such question can- 
not be answered in an action to which 
the legal representatives of the tes- 
tator are not parties. Loomis Insti- 
tute v. Healy, 119 A. 31, 98 Conn. 102. 


[b] Que who is named in will as 
both executor and trustee must be 
made a party, even though he has de- 
clined to act as executor. Sawtelle 
v. Ripley, 55 N.W. 156, 85 Wis. 72. 


[c] Foreign executor may be a 
proper party defendant. Rockwell v. 
Bradshaw, 34 A. 758, 67 Conn. 8. 


58. Lumpkin v. Lumpkin, 70 A. 
238, 108 Md. 470, 26 L.R.A.N.S. 10638. 
59.. McArthur v. Scott, 5 S.Ct. 6562, 
113 U.S. 340, 28 L.Ed. 1015; Cross v. 
De Valle, 1 Wall. (U.S.) 5, 17 L.Ed, 
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the estate has been settled, and distribution made, 
executors are neither necessary nor proper parties to 
a suit by a legatee for a construction of the will, as 
they have no interest in the suit.°° Where an heir 
seeks to determine whether her ancestor’s executrix 
had authority under the will to convey the fee in the 
ancestral lands, all persons holding any of such lands 
through conveyances from the executrix are properly 
joined as parties, and the bill is not multifarious, as 
the decision of the question at issue will settle the 
rights of all the parties.®? 


Of beneficiaries. The personal representatives, 
and not the heirs, of legatees who took a vested in- 
terest in personalty under a will are entitled to the 
shares of such legatees from the testamentary trus- 
tee, and are necessary parties to a suit by the trustee 
for the construction of the will.°? In a suit to con- 
strue a will which gave a sum to the testator’s daugh- 
ter for life, and on her death to be divided among her 
children, but, if she died without issue, then to be di- 
vided equally among the testator’s brothers and sis- 
ters and the child or children of any deceased broth- 
er or sister, in order to bar the widow of the deceased 
son of the testator’s daughter, who died childless be- 
fore the daughter, his personal representative should 
have been made a defendant.® 


Of estate in which testator had interest. Where 
the executors of an estate bring a bill for construc- 
tion against rival claimants of the estate, the execu- 


515; Lorillard v. Coster, 5 Paige (N. 
Y.) 172 [rev on other grounds 14 


Wend. 265]. sary parties. 
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thus creating a resulting trust in 
favor of the heirs, the heirs are neces- 
City of St. Louis v. Mc- 


tor of an estate in which deceased had an interest is 
neither a necessary nor a proper party defendant 
where there are no rival claims to the funds in his 
hands.®* 


[§ 2018] d. Heirs and Distributees of Testator. 
As a general rule, in a suit for the construction of a 
will of real property, the heirs of the testator should 
be made parties, if there is any question whether the 
will does in fact dispose of the real estate involved.®* 
But they are not necessary parties where they are 
expressly excluded by the provisions of the will from 
any interest in the testator’s estate,°® or where the 
will makes no specific gift to them, and where no part 
of the residuary estate can, under any interpretation 
of the will, be regarded as intestate property.*? 


Distributees. In an action by an heir to obtain a 
construction of the will and to have a large number of 
its provisions set aside as invalid, so as to leave de- 
cedent intestate as to a large portion of his estate, the 
distributees of the testator are indispensable par- 
ties.°8 


[§ 2019] e. Persons Legally Represented. In ac- 
cordance with principles elsewhere considered,®® if, 
in an action to construe a will, it appears that a par- 
ticular party, although not before the court in per- 
son, is so far represented by others who are before 
the court that his interests receive actual and effi- 
cient protection, his actual joinder as a party is not 
necessary.‘° This is an exception to the general rule 


s.C.—Drummond v. Drummond, 143 
S.B. 818, 146 S.C. 194. 


60. Evins v. Cawthon, 31 So. 441, 
132 Ala. 184. See Russell v. Hartley, 
78 A. 320, 83 Conn. 654 (where the es- 
tate has been settled, and all claims 
against it paid, and the administra- 
tor’s final account accepted and ap- 
proved, the supreme court of errors 
will construe a will containing a tes- 
tamentary trust so far as is necessary 
to enable the trustee safely to dis- 
charge his duties, although the ad- 
ministrator is not made a party to the 
proceeding, all other persons affected 
by the questions decided being par- 
ties, and the decision not prejudicing 
the rights of any party in interest). 


61. Hill v. Dade, 59 S.W. 39, 68 
Ark. 409. 


62. Bartram v. Powell, 89 A. 885, 
88 Conn. 86. 


63. Farmers’ Trust Co. of Mount 
Holly, N.J. v. Borden, 89 A. 985, 83 
N.J.Eq. 222. 


64. Buck v. Beckman, 139 A. 803, 
102.N.J.Eq. 94. 


65. Conn.—Barnes v. Kelly, 41 A. 
L7i2s TieConn. 220: 


Mo.—City of St. Louis v. McAl- 
lister, 257 S.W. 425, 302 Mo. 152. 


N.J.—Lomerson v. Vroom, 11 A. 13, 
42 N.J.Hq. 290. 


N.Y.—Kelley v. Hogan, 74 N.Y.S. 
682, 69 App.Div. 251. 


N.C.—McKethan v. 
165. 


Ohio.—Gordon v. Groesbeck, 1 Ohio 
Cir.Ct. 320, 1 Ohio Cir.Dec, 176. 


[a] Thus (1) in a suit by the trus- 
tee of a testamentary trust to deter- 
mine whether the particular uses on 
which the gift was made had failed, 

po eee 


- 


Ray, 71 N.C. 


Allister, 257 S.W. 425, 302 Mo. 152. 
(2) The testatrix’ will gave real es- 
tate to her brother in trust for a 
third person during his absence in 
foreign parts, and to be delivered to 
the latter whenever he should so re- 
quire; but in case he died in posses- 
sion thereof, without disposing of it 
by will or deed, the brother was to 
hold it in trust for the benefit of.a 
fourth party. The third person de- 
manded and received possession of 
the property from the trustee, and 
died without having disposed of a 
portion thereof, survived by defend- 
ant, his only heir at law. It was 
held that the heirs of the testatrix 
were necessary parties to a submis- 
sion of a controversy to determine to 
whom the property passed on the 
third person’s death. Kelley v. Ho- 
gan, 74 N.Y.S. 682, 69 App.Div. 251. 


66. Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.B. 546, 188 N.C. 777; 
Cousins v. Cousins, (Tex.Civ.App.) 42 
S.W.(2d) 1043. 


67. Pennsylvania L. Ins. Co vy. 
Bauerle, 33 N.E. 166, 143 Ill. 459. 


68. Stevens v. Smith, 126 F. 706, 
61 C.C.A. 624 [cert den 24 S.Ct. 853, 
193 "O Sa Oldae4s) Gade Sahl: 


69. See Equity § 284. 


70. Ill.—Easton v. Hall, 154 N.B. 
216, 323 Ill. 397; Rodisch v. Moore, 97 
N.E. 654, 179 Ill. 64. 


N.Y.—Thorn v. De Breteuil, 71 N.B. 
470, 179 N.Y. 64; Kane vy. Odell, 157 
N.Y.S. 308, 171 App.Div. 324, 17 Mills 
Surr. 34; Farnam y. Barnum, 2 How. 
PriN:S. 396: 


N.C.—Commercial National Bank of 
Charlotte v. Alexander, 125 S.E. 385, 
TEES ANCE GOYs 


_Wash.—Cotton v. Bank of Califor- 
nia, 261 P. 104, 145 Wash. 503. 


[a] Bule applied.—(1) In an action 
by the sole residuary legatee, for the 
construction of a trust clause in a 
will, brought against the trustee, the 
decree is binding on all possible bene- 
ficiaries under the trust who are rep- 
resented by the living members of 
their class and the trustees. Cotton 
v. Bank of California, 261 P. 104, 145 
Wash. 503. (2) Where the interests 
of unborn persons under a will are 
purely contingent, and in an action 
for the construction of the will all 
persons having a vested interest are 
made parties defendant, the court has 
before it all necessary parties where 
the infants are represented by the 
persons having the vested interest. 
Thorn v. De Breteuil, 71 N.E. 470, 179 
N.Y. 64. (3) While unborn persons 
cannot be made parties to litigation 
or their contingent interests bound by 
the result of litigation to which they 
were not parties and in which they 
were not represented, yet, where such 
interest is a mere expectancy in a 
trust, estate and the holder is an un- 
known beneficiary who may not yet 
be in existence, such party may be 
represented by the trustees, in whom 
is the legal title and on whom the 
duty is imposed to protect and pre- 
serve the interest for whomsoever 
shall be ultimately entitled to it. 
Peto v. Hall, 154 N.E. 216, 323 Ill. 


_{[b] Numerous  partiles.—Without 
joining all heirs, a devisee could 
maintain a suit for construction of 
the will against heirs named indi- 
vidually and as representatives of all 
other heirs who were very numerous, 
and many of whom were unknown to 
plaintiff, and it being impossible to 
bring all of them before the court. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


[§§ 2017-2019 


~ 
— 


§§ 2019-2023] 


heretofore stated that on a bill for the construction 
of a will all persons who are interested in the sub- 
ject matter of the suit and whose interests will nee- 
essarily be affeeted by the construction of the will 
and the decree rendered in accordance therewith are 
necessary and indispensable parties,‘! and the ex- 
ception is said to be founded on convenience or ne- 
cessity in the administration of justice.72 Never- 
theless, this exception has no application unless there 
are before the court such parties as fairly represent 
the rights of all the persons not actually joined as 
parties.‘? In accordance with this principle, it has 
been held that, on a bill for construction, one contin- 
gent remainderman without a vested interest cannot 
represent a subsequent remainderman.’* And it has 
also been held that the exception has no application 
where the ultimate beneficiaries are in being, as they 
do not stand in privity to those to whom the present 
estate is devised, although they may be their chil- 
dren, because their claim is not based on any right of 
the parents but on the will itself, and if they are not 
actually made parties they are not bound by the de- 
eree.75 


[§ 2020] f. Attorney-General.7® The  attorney- 
general should be made a party to a suit for the con- 
struction of a will containing a charitable bequest in 
jurisdictions where independently of statute, it is the 
duty of the state acting through its attorney-general 
to protect property devoted to charitable uses.**7 He 
is a necessary party to an action of this character 
where it is provided by statute that the attorney- 
general shall represent the beneficiary of a bequest 
for charitable purposes, and enforce such trust by 
proper proceedings in court.7* And this is so al- 
though the trustees have not yet selected the bene- 


Drummond vy. Drummond, 143 S.E. 
818, 146 S.C. 194. And see Equity § 
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their mother, and of a third person, 
without children, must be made par- 
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ficiaries.7® 


[§ 2021] g. Necessity for Presenting Parties in 
Proper Cavacity. On a bill for the construction of a 
will, the parties should be presented to the court in 
the precise capacity in which it is sought to charge or 
bind them.’° Hence persons not made parties as 
heirs at law, but only as legatees or devisees, are not, 
as heurs at law, bound by the decree.8! And it is not 
sufficient that a personal representative be made a 
party to the suit, but he must be made a party dis- 
tinetly in his representative character.8? So, where 
an executor who sues for the construction of a will 
is also a devisee or legatee, he should either describe 
himself as suing both individually and as exccutor, 
or make himself a defendant in his individual eapac- 
Wyo 


[§ 2022] h. Joinder of Parties Plaintiff or De- 
fendant. Legatces may join as parties plaintiff.S+ 
But persons who have no interest in the controversy, 
actual or potential, should not be joined as coplain- 
tiffs in an action brought by another.8® Under the 
codes which, as elsewhere shown, require those who 
are united in interest to be joined as plaintiffs or 
defendants,*® in an action by an executor for the con- 
struction of the will his coexeeutor who is equally in- 
terested with him must either be joined as a plaintiff 
or made a defendant if he withholds his consent.8* 


[§ 2023] i. Bringing in New Parties; Interven- 
tion. In suits to construe wills, where all are not 
made parties who should have been,®® or where per- 
sons become interested under the will by birth or 
marriage, subsequent to the filing of the bill,8® the 
bill will not, for that reason, be dismissed, but the 
necessary parties should be brought in by order of 


42 N.J.Eq. 290. 


293. 


[ec] Common or general interest.— 
One of the next of kin to a testator 
might bring suit on behalf of himself 
and for the’ benefit of all the heirs 
and next of kin who would come in 
and contribute to the expense, against 
the personal representative, for the 
purpose of having a’trust created by 
the will declared void, and having a 
trust established against the personal 
representative and in favor of such 
heirs and next of kin, as they all have 
a general or common interest. Far- 
nam yv. Barnum, 2 How.Pr.N.S. (N.Y.) 
396. 


71. See supra § 2015. 

72. Rodisch v. Moore, 97 N.E. 654, 
253 Ill. 296. And see Equity § 285. 

73. Crow Creek Gravel & Sand Co. 


v. Dooley, 33 S.W.(2d) 369, 182 Ark. 
1009; Hichborn vy. Bradbury, 90 A. 
325, 111 Me. 519. And see Equity § 
284. 


74 UHichborn y. Bradbury, 90 A. 
325, 111 Me. 519, 524. 


“If the subsequent contingent re- 
maindermen were not made parties 
and were bound by the judgment, ina 
suit represented by the first remain- 
derman, they might lose their rights, 
through want of proper defense, or 
even by a collusive judgment intended 
to defeat their interests.’”’” Hichborn 
v. Bradbury, supra. 


[a] Rule applied.—In a suit for 
the construction of a will, children 
having a contingent remainder which 
will not vest except on the death of 


ties, although their mother, having a 
contingent remainder which will be- 
come vested on the death of the third 
person without children, is a party. 
Hichborn v. Bradbury, 90 A. 325, 111 
Me. 519, 524. 


75. Crow Creek Gravel & Sand Co. 
v. Dooley, 33 S.W.(2d) 369, 182 Ark. 
1009. 


76. Right to intervene see infra 


§ 2023. 


77. Jackson y. Phillips, 14 Allen 
(Mass.) 539; Larkin v. Wikoff, %2 
A. 98, 79 A. 365, 75 N.J.Eq. 462; New- 
port Hospital v. Harvey, 133 A. 648, 
47 R.I. 382. And see Attorney-Gen- 
eras) Loe (Charities.-S* 90! 


78. Rothschild v. Goldenberg, 69 
N.Y.S. 528, 58 App.Div. 499. 


79. Rothschild v. Goldenberg, 69 
N.Y.S. 5238, 524, 58 App.Div. 499. 


“The validity of the trust is the 
main subject of litigation, and it is the 
office of the attorney general to see 
to the establishment of the trust, if 
valid, for a beneficiary to be selected 
by the trustees; if they make no se- 
lection, then to take proper proceed- 
ings in court to enforce the trust.” 
Rothschild v. Goidenberg, supra. 


80. Cunningham v. Cunningham, 
43 A. 1046, 72 Conn. 253; Lomerson 
V.. Vroom, 11 A. 38, 42) N.J:-Ea. 290; 
Fisher v. Hubbell, 1 Thomps.&C. (N. 
Y.) 97, 65 Barb. 74, 7 Lans. 481 [mod 
on other grounds 1 Hun 610, 4 
Thomps.&C. 691]. 


81. Lomerson v. Vroom, 11 A. 13, 


82. Fisher vy. Hubbell, 1 Thomps. 
&C. (N.Y.) 97, 65 Barb. 74, 7 Lans. 
481 [mod on other grounds 1 Hun 
610, 4 Thomps.&C. 691]. 


83. Cunningham vy. Cunningham, 
43 A. 1046, 72 Conn. 253. 


84 Fisher v. Hubbell, 7 Lans. (N. 
Y.) 481, 65 Barb. 74, 1 Thomps.&C. 97 
[mod on other grounds 1 Hun 610, 4 
Thomps.&C. 691]. 


85. Wead v. Cantwell, 36 Hun 528 
[aff 15 N.E. 546, 108 N.Y. 255). 


[a] Thus the general guardian of 
an infant cestui que trust should not 
be joined as party plaintiff in an ac- 
tion brought by the infant to obtain a 
construction of the will which creates 
the trust, since he has no interest in 
the matter sufficient to warrant him 
in bringing suit for this purpose, even 
though he is entitled under the will 
to receive the rents and profits of the 
trust fund during the infant’s life. 
Wead v. Cantwell, 36 Hun (N.Y.) 528 
[aff 15 N.E. 546, 108 N.Y. 255]. 


86. See Parties § 128. 


87. Benner v. Benner, 
472, 474, 58 Hun 609. 


88. MacKenzie v. Union Guardian 
Trust Co., 247 N.W. 914, 262 Mich. 
563; Hayden’s Ex’rs v. Marmaduke, 
19 Mo. 403; Traphagen y. Levy, 18 
A. 222, 45 N.J.Eq. 448; Power v. Cas- 
sidy, 79 N.Y. 602, 85 Am.R. 550. And 
see Equity § 335. 


12 N.Y.S. 


89. Hawley v. James, 5 Paige (N. 
Y.) 318 [rev on other grounds 16 
Wend. 61]. 
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court. This rule, however, has no application where 
the controversy is in the form of an agreed ease, as 
no one can be made a party to an agreed case without 
his consent.°®° 


Intervention. One who has no interest in the es- 
tate of the testator cannot intervene in proceedings 
for a construction of the will,®! but persons inter- 
ested in the subject matter of the estate and whose 
rights will necessarily be affected by its construction 
and a deeree rendered in accordance therewith may 
do so;°? but persons cannot by intervention allege 
and have litigated matter clearly not within the do- 
minion of the controversy as determined by the com- 
plaint.°% All persons directly interested in the re- 
sult of the claims sought to be enforced by the in- 
tervention are necessary and indispensable parties.?# 


[§ 20241 8. Process.°® In one jurisdiction it has 
been held that an application by executors for a con- 
struction of a will under which they are acting and 
for directions as to their duties thereunder is not an 
adversary proceeding, and notice to interested par- 
ties is not necessary to give the court jurisdiction.®® 
But under the statutes of another jurisdiction, notice 
of application by the executor of a will, for its con- 
struction, directed to the heirs and legatees of the 
testator and specifying the time and place of hearing, 
is necessary.°7 A notice stating that a petition 
would be filed for the construction of a will in so 
far as it relates to land devised and describing the: 
land properly and referring to the petition for fur- 
ther particulars is not objectionable because the will 
by mistake has misdescribed the land.°* A statute 

90. Trustees of Hobart College v. 95. 
Fitzhugh, 27 N.Y. 130. 


91. Suman v. Harvey, 
114 Md. 241. 


$2. Wade v. Saussy, 100 S.E. 106, 


79 A. 205, 
112 Neb. 611. 


97. 
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In equitable actions generally 
see Equity §§ 357-378. 


96. Draper v. Eager, 200 N.W. 170, 


In re Durham’s Estate, 211 N. 


[§§ 2023-2026 


providing for notice “whenever a petition shall be 
filed for the construction of a will” refers to the con- 
struction of wills in the course of administration pro- 
ceedings and prior to the final decree, and a court 
having jurisdiction to enter a final decree has juris- 
diction to construe the will without such notice.®® 


Constructive service by publication on a nonresi- 
dent defendant, who is a beneficiary under the will, 
is proper and necessary,! and the order of publica- 
tion must be entered of record when it is so pro- 
vided by statute.? 


[§ 2025] 9. Pleading—a. Bill or Complaint—(1) 
Form and Nature. An application to a court of eq- 
uity for the construction of a will must be by bill 
and not by petition,® in order that all parties inter- 
ested may have notice. A _ bill for construction 
brought by an executor, administrator with the will 
annexed, or testamentary trustee has very generally 
been described as a bill of interpleader or a bill in 
the nature of a bill of interpleader,® in which the 
parties in interest may be required to state their 
respective claims under the will for determination.® 
But a bill for construction brought by a beneficiary 
under the will cannot be maintained as a bill of in- 
terpleader because of the interest which he has in the 
subject matter of the suit.7 ; 


[§ 2026] (2) Requisites and Sufficisncy—(a) In 
General. In accordance with general p~inciples else- 
where considered,® a bill for the construction of a 
will must allege all facts and circumstances necessary 
to entitle plaintiff to relief.2 And it has been held 


4 
West, 127 Mass. 471; Stevens v. War- 
ren, 101 Mass. 564; Brooks v. Everett, 
13 Allen 457; Amory v. Green, 13 Al- 
len 413; Wilcox v. Wilcox, '13 Allen 
252; Houghton y. Kendall, 7 Allen 72; 
Loring v. Thorndike, 5 Allen 257; Ab- 


149 Ga. 340; Cire Chere a1y Sawle W. 358, 203 Iowa 497. bott v. Bradstreet, 3 Allen 587. 
208, 184 Ky. 83; ackett’s x’rs v. 
Hackett’s Trustee, (Ky.) 118 S.W. 377; | yoo 1qyg0dard Vv. Norris, (Iowa) 91| [a] In probate court.—Although 
Jackson v. Phillips, 14 Allen (Mass.)|~"—"° : by statute a proceeding may be 
539: Dodge v. Hogan, 31 A. 268, 1059, 99. In re Lyons’ Estate, 197 N.w.| brought in the probate court by peti- 
19 RI. 4. 710, 183 Wis. 376. He gees ine gone of a will, 
é : e oceeding is still in equity, 
[a]. Cestui que trust under a will|_+, In re Durham’s Estate, 211 N.| the petition is in the Native, Gee an 


charging land with his support may 


intervene in an action for the con-| 124 .P. 409. 87 


W. 358, 203 Iowa 497; Knox v. Knox, 
Kan. 381. 


of interpleader. Burroughs vy. Well- 


And Bee ington, 98 N.E. 596, 211 Mass. 494. 


struction of the will. Dodge v. Ho- 
gan, 31 A. 268, 1059, 19 RI. 4. 


[b] Attorney-general.—Where it 
is the duty of the state acting through 
its attorney-general to protect prop- 
erty devoted to charitable uses, he is 
a necessary party to a bill for con- 
struction, and, if not made a party, 
should be permitted to intervene. 
Jackson y. Phillips, 14 Allen (Mass.) 
539; Rothschild v. Goldenberg, 69 N. 
Y.S. 528, 58 App.Div. 499. And see 
Attorney-General § 19; Charities § 90. 


[c] Mortgagee of property left by 
testator.—Where property disposed of 
by will was encumbered by a lien 
equal in amount to its value, a mort- 
gagee may intervene and ask for a 
decree of foreclosure in an action by 
the testator’s wife and daughter to 
construe the will so as to give them 
power of sale of the testator’s prop- 


erty. Clore v. Clore, 211 S.W. 208, 
184 Ky. 83. 
9g. Fleming v. Larkin, 189 N.Y.S. 


412, 197 App.Div. 624. 


$4. Clore v. Clore, 211 S.W. 208, 
TS seme eS 3s Hackett’s Ex’rs ev. 
Hackett’s Trustee, (Ky.) 118 S.W. 377. 


Equity § 367. 


2. In re Durham’s Estate, 211 N. 
W. 358, 203 Iowa 497. 


8. Williamson vy. Grider, 135 S.W. 
361, 97 Ark. 588; Gibbins v. Shepard, 
125 Mass. 541; Smalley v. Smalley, 
35 A. 374, 54 N.J.Eq. 591. 


4. Williamson y. Grider, 135 S.W. 
861, 97 Ark. 588. 


[a] In Canada it has been held 
that the court will not give its opin- 
ion on the construction of a will ona 
petition. Barclay v. Zavitz, 8 Ont. 
tee In re Cesar, 13 Grant Ch. (Ont.) 


5. Cal.—Williams y. Williams, 14 
P. 394,-73 Cal. 99. 


Pe pcm v. Mason, 32 Conn. 


Kan.—Knox y. Knox, 124 P. 409, 87 
Kan, 381. 


Me.—Page v, Marston, 47 A. 529, 
94 Me. 342; Jackson vy. Thompson, 
24 A. 459, 84 Me. 44. 


Mass.—Burroughs v. Wellington, 98 
N.E. 596, 211 Mass. 594; Morse v. 
Stearns, 131 Mass. 389; Sprague vy. 


6. Knox v. Knox, 124 P. 409, 87 
Kan. 381; Andrews v. Bishop, 5 Allen 
Set 490. And see cases supra 
note 5. 


7 Chase v. Ladd, 29 N.E. 637, 155. 
pr 417; Sprague v. West, 127 Mass. 


8. See Equity § 404. 


9. Harrison y. Nixon, 9 Pet. (U.S.): 
483, 9 L.Ed. 201; Roosevelt v. Roose- 
velt, 4 N.Y.S. 901; Perkins v. Cald- 
well, 77 N.C. 483. And see cases infra 
§§ 2027-2036, 2038, 2039. 


[a]. Forms of bill in whole or in 
part held sufficient.—Spiers v. Zeig- 
ler, 57 So. 699, 175 Ala. 664; Bacon y. 
Central Bank & Trust Corporation, 
168 S.E. 776, 176 Ga. 683; Wade v. 
Saussy, 100 S.E. 106, 149 Ga. 340; Hall 
vy. Bledsoe, 149 N.E. 448, 83 Ind.App. 
622; Wintermute v. Heinly, 47 N.W.. 
66, 81 Iowa 169; Knox v. Knox, 124 
P. 409, 87 Kan. 381; Andre y. Andre, . 
232 S.W. 153, 288 Mo. 271; First Bap- 
tist Church v. Robberson, 71 Mo. 326; 
Hallock v. Hallock, 80 N.Y.S. 61, 79 
App.Div. 508; Webb vy. Biles, 161 N. 
E. 218, 27 Ohio App. 197 [aff 161 N.E. 
49, 118 Ohio St. 346]; Davis. v.. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2026-2032] 


that a bill filed to construe and set aside a particu- 
lar devise on the ground of its illegality should set 
forth circumstances to show the state of the testa- 
tor’s “property, his family, and the like,” so that the 
court may consider the circumstances under which 
the testator made his will.?° 


[§ 2027] (b) Probate of Will. As elsewhere 
shown, a suit to obtain the construction of a will 
cannot be commenced until it has been probated, 


‘since otherwise there is no will to construe;' and, 


therefore, an averment in a bill for construction that 
the will has been established in a court of probate is 
indispensable.?2 


[§ 2028] (c) Setting Out Will. According to 
some decisions, it is indispensable that the entire will 
be set forth in the bill,'? or made a part thereof by 
filing it as an exhibit,1* the view being taken that 
this is necessary to enable the court to determine the 
testator’s intention from a consideration of all parts 
of the will in relation to each other and in relation 
to the testamentary act as an entirety.1®> In other 
decisions, while it has been said that there may be a 
propriety always in presenting the whole will to the 
court at the hearing, and that it would be required 
on any question of its necessity,!® a bill for construe- 
tion is not demurrable for failure to-set forth the 
whole will if it does not appear that the part not set 
forth must necessarily affect the questions to be de- 
termined.!7? It was held in another decision that an 
objection that a petition is defective because it does 
not set out the terms and provisions of the whole will 
comes too late after verdict, and the petition will be 
held good when it states the substantive part of the 
will to be construed and so clearly states the provi- 
sions as to enable the court to ascertain its purport 
and meaning.1§ 


[§ 2029] (d) Interest of Complainant. The bill 
must show that complainant is interested in the 
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subject matter of the suit,!® and in the determina- 
tion-of the questions presented by his request for a 
construction of the will.?° 


[§ 2030] (e) Existence of Trust. Inasmuch as 
courts of equity have no power to construe wills ex- 
cept as an incident to their jurisdiction over trusts, 
in the absence of statute providing otherwise,”! and 
will not construe wills where only legal titles are in- 
volved,?? a bill for the construction of a will devising 
real property must allege facts creating a trust.?* 
And this requirement is not satisfied by setting out a 
will which does not necessarily create a trust with- 
out further stating the facts disclosing a trust.*# 


[§ 2031] (f) Existence of Actual Controversy. 
As elsewhere shown, the weight of authority is to the 
effect that an actual controversy or dispute is essen- 
tial to give courts jurisdiction over actions to con- 
strue wills,?®> and in jurisdictions where this view 
prevails it is necessary to allege this fact.2° Where 
the proceeding is in the form of an agreed ease, it 
has been held necessary to allege in the petition 
that the controversy is real, or to file an affidavit to 
that effect." However, it has also been held that, 
although the court is without jurisdiction where such 
affidavit is not filed, yet, where all the parties in- 
terested in the construction asked, ineluding the ex- 
ecutor, agree as petitioners to submit the decision of 
the question, the court may take cognizance as an 
application by an executor for a construction of the 
will.?8 


[§ 2032] (g) Property on Which Will Can Take 
Effect. The bill must allege the existence of prop- 
erty on which the will would take effect,?® and that 
it is in, or will come into, the hands of the executor 
or trustee to be disposed of in accordance with the 
terms of the will.*° It is not sufficient merely to al- 
lege “that there is and was held by said testator per- 
sonal estate and lands.”*+ And an adequate descrip- 


Hutchings, 15 Ohio Cir.Ct. 174, 8 Ohio 
Cir.Dec. 52; Goldsmith v. Mitchell, 
(Tex.Civ.App.) 57 S.W.(2d) 188; Meth- 
odist Orphanage of Waco v. Buckner’s 
Orphans’ Home of Dallas, (Tex.Civ. 
App.) 261 S.W. 203. 


10. Ingraham vy. Ingraham, 48 N. 
BEB. 561, 49 N.E. 320, 169 Il. 432. 


11. See supra § 2014. 
12. Kaplan v. Coleman, 60 So. 885, 
180 Ala. 267; Bijur v. Bijur, 44 Hun 


629, 9 N.Y.St. 46. 


13. Devenney v. Devenney, 77 N.E. 
688, 74 Ohio St. 96. 


[a] Where will has been supersed- 
ed by order or decree of the probate 
court distributing the funds in the 
hands of the trustees, the only suit 
which the trustees can maintain is 
one for a construction of the decree, 
and in such a suit the decree must 
be set out in full in the bill. Gold- 
tree vy. Thompson, (Cal.) 20 P. 414. 


14. Clupper v. Clupper, 72 N.E. 
125, 163 Ind. 418; McMahan v. New- 
comer, 82 Ind. 565. 

[a] Answer praying for construc- 
tion.—The rule_ stated in the text also 
applies where defendant in a suit for 
partition or other equitable relief asks 
in his answer for the construction of 
a will. Schori v. Stephens, 62 Ind. 
441. 

15. Clupper v. Clupper, 72 N.E. 
125, 163 Ind. 418; Devenney v. De- 
venney, 77 N.E. 688, 74 Ohio St. 96, 


100. 


“Briefly it is that the court’s duty 
is to ascertain the intent of the testa- 
tor, and in doing so such intent will 
not be determined by a clause only, 
but must be gathered from a full and 
eomplete consideration of the entire 
will; in other words, as expressed 
by many authors, the will is to be tak- 
en by the four corners and the intent 
of the testator as to any item ascer- 
tained by a consideration of the entire 
instrument. Tested by this rule it is 
manifest that when the pleader, as in 
this case, contents himself with set- 
ting out in his petition a clause only 
of the will, he has not made a case 
which requires or authorizes a court 
to afford him any relief whatever.” 
Devenney vy. Devenney, supra. 


16. Putnam v. Collamore, 109 
Mass. 509. 
17. Putnam ov. Collamore, 109 


Mass. 509, 513. 


“The will is of record, accessible at 
all times to any person interested; 
and if any of its provisions, not dis- 
closed by the will, are supposed to 
affect the question of the rights of 
any party to the proceedings, they 
may be set out by way of answer.” 
Putnam v. Collamore, supra. 


18. Graham y. Allison, 24 Mo.App. 
516. 


19. Tarbert v. Tollins, 100 A. 637, 
130 Md. 413. And see generally Equi- 


ty § 418. 


20. Thompson v. Remsen, 58 N.Y. 
S. 424, 27 Misc. 279, 29 N.Y.Civ.Proc. 
102; Roosevelt v. Roosevelt, 4 N.Y.S. 
901. And see supra § 1994. 


21. See supra § 1968. 
22. See supra §§ 1972, 2005. 


23. Bailey v. Briggs, 56 N.Y. 407; 
Von Meyer v. Lindemann, 153 N-Y.S. 
45, 167 App.Div. 353, 15 Mills Surr. 
ne Edgar v. Edgar, 37 P. 738, 26 Or. 


24. Edgar v. Edgar, supra. 
25. See supra § 1991. 


26. Roosevelt v. Roosevelt, 4 N.Y. 
S. 901, 52 Hun 610; Mansur v. Tate, 
119 A. 882, 96 Vt. 373. 


[a] Petition held sufficient to show 
actual controversy.— Mansfield Vv. 
Crane, 225 P. 1087, 116 Kan. 2. 


27. Ex p. Whalen, 39 S.W. 35, 18 
Ky.L. 1112. 


28. Ruffin v. Ruffin, 16 S.E. 1021, 
112, N.C. 102. 


29. Walrath vy. Handy, 24 How.Pr. 
(N.Y.) 353. 


30. Hawes v. Kepley, 62 N.E. 720, 
28 Ind.App. 306; Parker vy. Parker, 
119 Mass. 478; Perkins v. Csldwell, 
77 N.C. 433; Rothgeb v. Mauck, 35 
Ohio St. 503. 


Gl. Parker v. Parker, 119 Mass. 
478. 
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tion of such property, as regards its nature and value, 
should be given.*? 


[§ 2033] (h) Necessity for Construction. Courts 
entertain actions for the construction of wills only 
when a necessity for construction exists.** There- 
fore a bill for the construction of a will must show 
the existence of such necessity.** 


Present necessity. As the jurisdiction of courts in 
matters of construction is limited to such as are nec- 
essary for the present action of the court, and on 
which it may render a deeree or a direction in the 
nature of a decree and grant immediate relief,*® the 
bill must further show that a present necessity ex- 
ists for the construction of the will.*® 


[§ 2034] (i) Doubt as to Meaning of Will. As 
courts will not entertain suits for the construction 
of wills unless the language is such that doubt ex- 
ists as to the proper construction thereof,?* the bill 
must show that the will is ambiguous or of doubtful 
meaning.*8 And while it has been held that the par- 
ticular provisions of the will concerning which doubts 
have arisen should be set out,®® it has also been held 
that it is not necessary to rehearse the evidence of 
complication and uncertainty which appears on the 
face of the will, and to which the bill particularly 
refers.*° 


[§ 2035] (j) Necessity for Resort to Court of Eq- 
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uity. As elsewhere shown, in Vermont jurisdiction 
of courts of equity over estates of deccdents is not 
original nor concurrent, but special and limited, and 
only in aid of that of the probate court when the 
power of that court is adequate, and if, at the time 
a question as to the construction of the will is de- 
cided, the probate court can be resorted to and its 
construction is adequate for the purpose, that court 
must be resorted to and courts of equity are without 
jurisdiction.44 Henee a bill in equity for the con- 
struction of a will must show by its allegations that 
the situation of the estate and its administration is 
such that the probate court cannot seasonably and 
adequately handle the question and that resort to the 
court of chancery is reasonably necessary.*? 


[§ 2036] (k) Assent or Wrongful Refusal of Per- 
sonal Representative to Assent to Devise. As else- 
where shown, under the statutes of Georgia heirs or 
devisees may invoke a construction of the will as a 
basis for the recovery of the devised property or of 
distributive shares,*? but in order to give the court 
jurisdiction the petition must allege that the person- 
al representative has assented to the devise or that 
he wrongfully refuses to assent.** 


[§ 2037] (J) Multifariousness. The general rule 
of equity pleading which forbids multifariousness in 
the bill*® apples to bills for the construction of 
wills.*6 


82. Woods v. Fuller, 61 Md. 457; 
Rothgeb v. Mauck, 35 Ohio St. 508. 

[a] Deseription heid sufficient.— 
Moore v. Cook, 107 S.E. 518, 151 Ga. 
523. 


33. See supra § 1987. 

34. Ind.—Hawes v. Kepley, 62 N.E. 
720, 28 Ind.App. 306. 

Kan.—Knox y. Knox, 124 P. 409, 
87 Kan. 391. 

Mass.—Putnam y. Collamore, 109 
Mass. 509. ¢ 


N.Y.—Von Meyer v. Lindemann, 153 
N.Y.S. 45, 167 App.Div. 353, 15 Mills 
Surr. 68; In re Harden’s Estate, 150 
N.Y.S. 743, 88 Misc. 420, 18 Mills Surr. 


353; Thompson y. Remsen, 58 N.Y.S. 
424, 27 Misc. 279, 27 N.Y.Civ.Proe. 
nike Roosevelt v. Roosevelt, 4 N.Y.S. 
901. 

Tex.—Paton v. Baugh, (Civ.App.) 
265 S.W. 250; Thornton y. Zea, (Civ. 


App.) 39 S.W. 595. 


Vt.—Mansur vy. Tate, 119 A. 882, 96 
Wit aos. 


W.Va.—WNicklin v. Downey, 132 S.E. 
735, 101 W.Va. 320; Rexroad v. Wells, 
13 W.Va. 812. 


35. See supra § 1988. 
36. Putnam vy. Collamore, 109 Mass. 
509; In re Harden’s Estate, 150 N.Y. 


S. 743, 88 Misc. 420,13 Mills Surr. 353; 
Thompson v. Remsen, 58 N.Y.S. 424, 
MSG Oy CoN Ove ROG rl O ge. 
Thornton v. Zea, (Tex.Civ.App.) 39 S. 
W. 595; Nicklin v. Downey, 132 S.E. 
735, 101 W.Va. 320; Rexroad v. Wells, 
13 W.Va. 812. 


37. See supra § 1987. 
88. Knox v. Knox, 124 P. 409, 87 
Kan. 381; Woods v. Futler, 61 Md. 


457; Von Meyer v. Lindemann, 153 N. 


Vas 45.0 167 App. Div. (358) "15 2 Malis 
Surr. 68; Roosevelt v. Roosevelt, 4 
N.Y.S. 901; Mansur v. Tate, 119 A. 


882, 96 Vt. 373. 


[a] Averments held sufficient.— 
(1) A petition by an executor against 
a coexecutor, Showing conflicting con- 
structions of the will by executors, 
and that the petitioner had been ex- 
cluded by defendant from participa- 
tion in administration of the affairs 
of the estate, by reason of divergent 
views, was held to present a case re- 
quiring judicial construction of the 
will, and the demurrer was improver- 
ly sustained. Paton v. Baugh, (Tex. 
Civ.App.) 265 S.W. 250. (2) A will 
by one item gave to the testator’s 
widow his household and kitchen fur- 
niture and the rents of his farm dur- 
ing her life. The second item gave to 
each of the testator’s daughters a 
sum of money “and then an equal di- 
vision of the remainder of my prop- 
erty with my sons.” It was held that 
a petition by the executor, alleging 
that he had sold the lands of the es- 
tate, and that there was a controversy 
between the daughters and sons as 
to how a sum, remaining in the execu- 
tor’s hands after paying the debts and 
the sum to each of the daughters, 
should be distributed under the sec- 
ond item of the will, presented a prop- 
er case for direction by the court, the 
meaning of the second item not being 
so clear as to render unnecessary its 
construction bv the court. Durham 
v. Harris, 67 S.E. 668, 134 Ga. 134. 


39. Knox v. Knox, 124 P. 409, 87 
Kan. 381. 
40. Spiers v. Zeigler, 57 So. 699, 


175 Ala. 644, 


41. See supra § 1984. 


42. Mansur v. Tate, 119 A. 882, 96 
Vt. 373; Hall v. Lawton, 68 A. 657, 
80 Vt. 535; Clark v. Peck’s Ex’rs, 65 
AY 479 Vit. 22 Tbs i Harris: vol Harris: 
64 A. 75, 79 Vt. 22. 


43. See supra §§ 2008, 2009. 


44. Palmer v. Neely, 135 S.E. 90; 
12. Ga iGic s Cla yavayClayn LO. Samy 
793, 149 Ga. 725; Morrison y. McFar- 
land, 94 S.E. 569, 147 Ga. 465; Manee- 


ly v. Steele, 94 S.E. 227, 147 Ga. 399. 
45. See Equity § 427. 


46. Miles v. Strong, 22 A. 959, 60 
Conn. 393; Kincaid v. Beatty, 4 S.E. 
524, 98 N.C. 337 


ool. 

[a] Rule applied.—(1) Where the 
action is brougut by the personal rep- 
resentative for advice and direction 
as to the execution of a trust, the in- 
troduction in the bill of matters oth- 
er than those involved in the admin- 
istration of the trust estate, such, for 
instance, as questions regarding a 
partition and sale of the land devised, 
renders the bill multifarious, and such 
matters must be eliminated before the 
court can take jurisdiction. Kincaid 
v. Beatty, 4 S.H..524, 98 N:C. 337. (2) 
After a testator’s estate has been 
fully settled and distributed, the ex- 
ecutor cannot sue to ascertain the na- 
ture of an estate devised by the will, 
nor can he, having brought such suit, 
change it by amendment into a suit 
by himself as trustee under a deed 
from the devisee, and ask for the re- 
moval of a cloud on the title to the 
real estate in controversy, since such 
causes of action could not be original- 
ly joined in the same suit. Miles v. 
Strong, 22 A. 959, 60 Conn. 393. 


[b] Bills held not multifarious.— 
(1) Where an heir seeks to determine 
whether her ancestor’s executrix had 
authority under the will to convey the 
fee in the ancestral lands, all persons 
holding any of such lands through 
conveyances from the executrix are 
properly joined as parties, and the bill 
is not multifarious, as the decision 
of the question at issue will settle 
the rights of all the parties. ‘No 
bill is multifarious which presents a 
common point of litigation, the deci- 
sion of which will affect the whole 
subject-matter and settle the rights 
of all the parties.” Hill v. Dade, 59 
S.W. 39, 40, 68 Ark. 409. (2) Ona bill 
by the executrix to construe the will 
and settle the estate, she may assert 
one claim in her own right and an- 
other in her fiduciary character with- 


_ For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2038-2041] 


[§ 2038] (m) Conclusions of Law and Irrelevant 
Allegations. In accordance with general principles 
elsewhere considered,*? a bill for the construction of 
a will must allege facts and not conclusions of law,*® 
and allegations which are irrelevant and immaterial 
should be stricken out.*® 


[§ 2039] (n) Prayer for Relief.*° In accordance 
with general principles elsewhere considered,*! bills 
for the construction of wills must contain a suffi- 
cient prayer for relief,>? and where they contain 
only a special prayer, no relief other than that pray- 
ed for can be granted.®? A bill which prays for re- 
lief which can be granted only by a probate court is 
to that extent demurrable.** In jurisdictions where 
courts of equity assume jurisdiction whenever the 
provisions of the will are of doubtful construction, 
without regard to the existence of a trust,®* a bill for 
construction need not pray for any other equitable 
relief .°® 


Necessity of prayer for fees. Solicitors’ fees in 
an action to determine the construction of a will are 
costs, and need not be specially claimed in the plead- 
ing.>7 


Surplusage. A bill for the construction of a will 
will be regarded as such, although containing a pray- 
er to remove a cloud on title, such prayer being treat- 
ed as surplusage, and the cause being considered one 
merely for the construction of the will, where the 
enly way in which the cloud can be removed is by 
construction of the will.®® 


[§ 2040] b. Demurrer. Where a bill for con- 
struction has equity, a general demurrer to the bill 
as a whole cannot be sustained.®® If the allegations 
of a bill for construction show that complainant has 
no interest in, or is not an heir or distributee of, the 
estate, a demurrer should be sustained.®° A demur- 
rer for want of facts to a complaint for the construe- 
tion of a will questions only the sufficiency of the 


out rendering the bill objectionable; it either 


for multifariousness. Cresap v. Cre- 
sap, 46 S.E. 582, 54 W.Va. 581. (3) 
Where the action is brought by an ex- 
ecutor and trustee, and a person to 
whom a legatee has assigned his 
rights under the will is made a party 55. 
defendant, it is not a misjoinder of 56. 


54. Weston vy. 
382, 86 Hun 194. 
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directly or 
Marquise de Portes v. Hurlbut, 14 A. 
891, 44 N.J.eq. 517. 


Goodrich, 33 N.Y.S. 


See supra § 1968. 66. 
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complaint to authorize the court to construe the will, 
and does not raise a question as to the propriety of 
a particular construction to be given to it.61 Where 
demurrers by defendants, in an action for the con- 
struction of a will, are separate to the complaint as 
a whole and also to the particular items thereof, and 
the complaint is insufficient to state a cause of action 
against any one of such defendants, his demurrer 
should be sustained.®? 


[§ 2041] c. Answer—(1) In General. In an ac- 
tion to construe a will, a defendant may deny the 
correctness of the construction contended for by 
plaintiff and set forth an interpretation which he 
claims to be correct.6* And it has been held that 
each defendant by his answer should state his special 
and separate claim®* or interest®> against other de- 
fendants, otherwise he must abide a construction 
made without his assistance.°® Where a defendant 
files an answer setting up facts tending to affect the 
interests of other defendants, they are thereby chal- 
lenged to an issue, and if they fail to file answers, 
judgment will be rendered construing the will for or 
against them, although no issue has otherwise been 
formed between the defendants themselves.*7 It has 
also been held that a general denial merely presents 
the issue as to whether or not the will should be con- 
strued, and not whether it should receive any partic- 
ular construction suggested by the complaint.®® De- 
fendant cannot in his answer pray for relief which 
ean be granted only on an original bill in the nature 
of a supplemental bill.°® Where a portion of an an- 
swer asks for an adjudication of matters which form 
no part of the controversy, and which cannot proper- 
ly be interjected into an action for the construc- 
tion of a will, such portion may be stricken out;7° 
and the same is true of irrelevant matter”! and of im- 
pertinent and scandalous matter contained in the an- 
swer,’? although introduced by way of answer to 
seandalous and impertinent matter in the bill.73 


inferentially. 64 Clark v. Allen, 128 N.E. 113, 


189 Ind. 601; Knox v. Knox, 124 P 
409, 87 Kan. 381. 


65. Clark v. Allen, 123 
189 Ind. 601. 


Clark v. Allen, supra. 
Clark vy. Allen, supra. 


N.E. 113, 


eauses of action to set forth in the 
complaint a claim made by the latter 
party against the legatee. Barnes v. 
Barnes, 12 N.Y.S. 354, 58 Hun 525. 


47. See Equity § 407. 


48. Garvey.v. Union Trust Co., 52 
N.Y.S. 260, 29 App.Div. 513. 


49. Moore v. Cook, 107 S.E. 518, 151 
Ga. 523. 


[a] Rule applied in a suit to con- 
strue a will, brought by the devisee 
and legatee, where it was alleged tat 
plaintiff's mother, the executrix, was 
actuated by the best motives in tak- 
ing the position that she did. Moore 
v. Cook, 107 S.E. 518, 151 Ga. 523. 


50. Power to grant other and fur- 
ther relief see infra § 2050. 

51. See Equity § 401. 

52. Miller v. Cooch, 5 Del.Ch. 161. 

53. Halsted v. Meeker’s Ex’rs, 18 
N.J.Eq. 136. See also as sustaining 


this view Heard v. Read, 47 N.E. 778, 
169 Mass. 216, 3 Prob.Rep.Ann. 327. 


{a] Accounting will not be ordered 
in a suit for the construction of the 
will where the bill does not ask for 


180 Ala. 267. 


57. Lombard v. Witbeck, 51 N.E. 
61, 173 Ill. 396. 


58. Horton v. Horton, 129 A. 499, 
46 R.I. 492. 


59. Sparks v. Woolverton, 99 So. 
102, 210 Ala. 669. And see Equity § 
465. 


60. Crawford vy. Carlisle, 89 So. 
ee 206 Ala. 379. And see Equity § 
6. 


61. Moore v. Cook, 107 S.E. 518, 
151 Ga. 523; Shriver v. Montgomery, 
103 N.E. 945, 181 Ind. 108; Hawes v. 
Kepley, 62 N.E. 720, 28 Ind.App. 306. 
But see City Bank & Trust Co. v. 
McCaa, 105 So. 669, 213 Ala. 579 (when 
the bill seeks to establish a specific 
construction on which its equity and 
the asserted rights of the complain- 
ant depend, the validity of such a con- 
struction may be tested by demurrer 
to the bill). 


62. Shriver v. Montgomery, 103 N. 
E. 945, 181 Ind. 108. 


63. Allen vy. Barnes, 12 P. 912, 5 
Utah 100. 


Kaplan vy. Coleman, 60 So. 885, 67. 


68. Rothschild v. Weinthel, 131 N. 
E. 917, 132-N.E. 687, 191 Ind. 85, 17 
AVR 137i. 


69. Devecmon v. Shaw, 16 A. 645, 
70 Md. 219. 


[a] Thus a widow who has re- 
nounced the provision made for her by 
her husband’s will in lieu of dower, 
and who has been made a party de- 
fendant to an action to construe the 
will, cannot pray in her answer for 
a sale of real property left by the tes- 
tator free and clear of dower, in or- 
der to obtain her dower interest out 
of the proceeds. Devecmof v. Shaw, 
16 A. 645, 70 Md. 219. 


70. McLean v. McLean, 3 Hun 395 
[aff 62 N.Y. 627]. And see as sus- 
taining this view Sutherland v. Clark, 
6) How.Pri » GN.) 9810: 


71. Easton y. Hall, 154 N.E. 216, 
323 Ill, 897. 


nee Langdon y. Pickering, 19 Me. 


73. Langdon y. Pickering, ‘ 
214, 216. galisiwess 


“If the bill be liable to such objec- 
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‘[§ 2042] (2) Waiver of Objections to Jurisdic- 
tion. Where an action is brought for the construe- 
tion of a will by one not entitled to maintain it, the 
court may properly maintain jurisdiction where an 
answer is filed, submitting to the court the construc- 
tion of the will, by one who could have maintained 
a bill for that purpose,’* or, according to some deci- 
sions, where all the parties in interest submit the 
ease for the determination of the court.*®° But it has 
been held that, where defendant in such action moves 
for a nonsuit on the ground of want of jurisdiction, 
the fact that the answer asks that a certain construc- 
tion be given the will is not to be taken as a waiver of 
the objection that the action could not be maintain- 
ed.7® 


[§ 2043] d. Supplemental Bill.77 A bill filed by a 
trustee, appointed by the court to administer a trust 
created by will, asking instructions and a construc- 
tion of the will as far as necessary for that purpose, 
is properly denominated a supplemental and aneil- 
lary bill.7*8 Where the court is without jurisdiction 
to construe a will because no present relief can be 
properly awarded plaintiff, a supplemental bill can- 
not be sustained if the prayer therein is for the sole 
purpose of compelling defendant to produce some 
other alleged testamentary paper, the contents of 
which are unknown, for the purpose of probate,*® 
since it presents no additional fact on which juris- 
diction to construe a testamentary disposition of 
property can be based.*° 


[§ 2044] e. Cross Bill, Cross Complaint, or Coun- 
terclaim. A cross bill§! or cross complaint*? asking 
for the construction of a will cannot be sustained 
where the party filing it is entitled to such construc- 
tion on the original pleadings, sinee in such ease it 
is unnecessary’? and useless.** Nor can it be sus- 
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tained where the matter set up is not germane to the 
matter in the original bill.8° Claims cannot be pre- 
sented by cross bill which are matters for determi- 
nation and allowance by the probate court in which 
the estate must be settled.*® Where, if the cause be 
on bill and answer only, the court would be without 
jurisdiction to construe the will because only legal 
titles were involved, such construction may be grant- 
ed on cross bills where the facets thereby set up and 
the relief asked are clearly cognizable in equity, thus 
remedying any defect in jurisdiction.*? And if 
doubts exist as to whether certain questions can be 
considered on a bill for a construction of a will as it 
is framed, the court may consider these questions 
where a cross bill is filed, which among other objects 
is brought for the express purpose of bringing these 
questions before the court for a decision thereon.*® 


Counterclaim. On a bill to construe a will and 
declare void a trust under which defendant assumes 
to act, a counterclaim which seeks to establish the 
trust and to compel an accounting to defendant for 
moneys alleged to have been collected by plaintiff in 
hostility to the trust is connected with the subject of 
the action and may properly be set up by defend- 
ant.°° 


[§ 2045] f. Amendments. Rules governing 
amendments in equitable actions generally®® apply to 
amendments of pleadings in actions to construe 
wills.°! Neither bill®? nor answer®* can be so amend- 
ed as to set up matters not proper for consideration 
in actions of this character. And in a suit to construe 
a will, amendments to the bill, setting up certain ex- 
trinsic matters claimed to be proper for considera- 
tion, were properly rejected, where the subject of 


tion, the exceptiom should be regular- 
ly taken, if the party would insist 
upon it. If one introduces scandalous 
or impertinent matter, that does not 
authorize another to follow the bad 
example.’’ Langdon yv. Pickering, su- 
pra. 

74. Dean v. Mumford, 61 N.W. 7, 
102 Mich. 510; Sawtelle v. Ripley, 55 
N.W. 156, 85 Wis. 72. 


75. McKeon v. Kearney, 
IPT ANY) 349. 


57 How. 


76. Marlett v. Marlett, 14 Hun (N. 
Ye) 813: 
77. In equitable actions generally 


see Equity §§ 658-668. 
78. Dahlgren v. Pierce, 263 F. 841. 


Supplemental bills generally see 
Equity §§ 658-668. 


79. Nicklin v. Downey, 
735, 101 W.Va, 320. 


80. Nicklin vy. Downey, supra. 


81. Alford v. Bennett, 117 N.E. 89, 
279 Ill. 375. Compare Daly v. Daly, 
132 N.E. 495, 497, 299 Ill. 268 (holding 
that, in an action by certain devisees 
to construe a will, another devisee, 
named as defendant, may file a cross 
bill for the construction of the will. 
Here it was objected that the relief 
prayed for could have been had under 
the original bill and that the cross bill 
was unnecessary, but the court said: 
“The rule is that, where a defendant 
relies on his answer alone, he can only 
use the equity of his case for the pur- 
poses of defense, but if he wishes to 


132 S.E. 


become the assailant, and seek affirm- 
ative relief with reference to the sub- 
ject-matter of the original bill, he 
must file his cross-bill, and in this 
way, and this way alone, is he permit- 
ted to use his equity as a weapon of 
attack. . . Appellee had a right, 
upon the original bill being filed in 
this case, to have a construction of 
the will settling the question of his 
title, as that was attacked in the orig- 
inal bill. Had appellants dismissed 
their original bill it would then have 
been necessary for appellee to file a 
bill to have the will construed, in or- 
hee we remove any doubt as to his ti- 
e’’). 


82. Clark y. Allen, 123 N.E. 1138, 
189 Ind. 601. 


83. Alford v. Bennett, 117 N.E. 89, 
279 Ill. 375. And see Equity § 602. 


84 Clark v. Allen, 123 N.E. 1138, 
189 Ind. 601. 


85. Alford v. Bennett, 117 N.E. 89, 
279 Ill. 375. And see Equity § 631. 
[a] Thus, in a suit to construe a 


will, a cross bill by infant defendants 
asking for an accounting as to certain 
notes of the estate is demurrable, the 
estate being in process of administra- 
tion in the probate court, and such 
accounting for that reason not being 
germane to a suit to construe the will, 
a: v. Bennett, 117 N.E. 89, 279 Ill. 


86. Pray v. Railer, 107 N.W. 1076. 
144 Mich. 208. 


[a] As, for instance, a claim of the 


guardian of one of the testator’s in- 
fant children for reimbursement for 
Sums which she claims to have ad- 
vanced for the support of the infant. 
Pray v. Railer, 107 N.W. 1076, 144 
Mich. 208. 


87. Tyndale v. McLaughlin, 95 A. 
117, 84 N.J.Eq. 652. , 


88. Hawley v. James, 5 Paige (N. 
Y.) 318 [rev on other grounds 16 
Wend. 61]. 

89. O’Brien v. Garniss, 25 Hun (N. 
Y.) 446. ‘ 

90. See Equity §§ 618-657. 

91. See cases infra this section. 

92. Guerin y. Guerin, 110 N.E. 402, 


270 Ill. 239. 


{a] Thus, in a suit to construe a 
will, amendments to the bill, alleging 
that much, if not all, of the testa- 
tor’s estate came to him by the. will 
of his first wife, the mother of his 
children, and that the will was made 
and should be construed in considera- 
tion thereof, and of a letter left by 
the first wife, suggesting the ultimate 
disposition of the estate, were proper- 
ly rejected, as, the matters therein set 
up were not proper for consideration, 
since thé meaning of the will couid 
only be determined by the language 
found therein, and the will of the de- 
ceased wife could not influence the 
opinion or judgment of the court, 
euern v. Guerin, 110 N.E. 402, 270 


93. Reed v. Clark, 128 N.Y.S. 
144 App.Div. 178. aa se 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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such matters was recited in the will itself.9*¢ Where 
the amendments to an answer, not entitling defend- 
ants to a construction of items of a will, in a suit 
by executors for construction and for directions, did 
not materially change the cause as presented by the 
original answer, the court did not err in disallowing 
such amendments, on the ground that defendants 
were not entitled to ask for a construction of the 
will.°> Where a plea of estoppel in a suit to construe 
a will was held insufficient, on motion to strike out 
the plea, if matter existed on which defendants might 
rely as constituting an estoppel, they should have 
taken leave to amend.®® Failure properly to verify 
an answer and cross petition in an action for the 
construction of a will and an accounting by a guard- 
ian does not justify dismissal of the petition, since 
such defect could be eured by amendment.°7 


Time of making. In a suit to construe a will, it 
was within the trial court’s discretion to reject 
amendments to the bill offered after trial, argument, 
and announcement of the court’s findings.®§ 


[§ 2046] 10. Evidence. Matters relating to pre- 
sumptions®® and to the admissibility of extrinsic or 
parel evidence! in aid of the construction of wills 


94. Guerin v. Guerin, 110 N.E. 402,, the estate, 
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have already been considered. As to other mattvrs, 
actions for the construction of wills are controlled by 
the general rules of evidence as to presumptions,? 
burden of proof,® admissibility,‘ and weight and suf- 
ficieney.? 


[§ 2047] 11. Trial or Hearing and Scope of In- 
quiry.© The office of the court in an action for the 
construction of a will is twofold. First, it must in- 
terpret the document; and second, it must adjudi- 
cate its legal effect as interpreted.* In actions of this 
character the court will not undertake to determine 
the facts but will answer only questions on facts al- 
leged to exist, and if the bill alleges that the facts are 
disputed, the court must decline to give any opin- 
ion. The court cannot look beyond the fact of pro- 
bate, and is conclusively bound by that fact. Hence 
averments that the will was duly executed, or that 
there was testamentary capacity or the absence of un- 
due influence, are foreign to the purposes and re- 
quirements of the proceeding and raise no issues 
that the court can consider or that can be expressed 
in the deeree.® So, also, it is limited to the consider- 
ation of such questions as are put in issue by the 


266 Ill. 205. 


270 Til. 239. 


95. Hodgson v. Hodgson, 102 S.E. 
525, 150 Ga. 51. 


‘$6. Busby v. Busby, 114 N.W. 559, 
137 Iowa 57. 


97. Bantz v. Rover, 34 Ohio Cir.Ct. 
20 1c 


$8. Guerin v. Guerin, 110 N.H. 402, 
270 Ill. .239. 


99: See supra § 1172. 
1. See supra §§ 1173-1189. 
2. See cases infra this note. 


[a] Assets.—The court, in a suit 
by an administrator with will annex- 
ed for instructions as to distribution 
of “assets” in his hands, must as- 
sume that the estate consists entire- 
ly of personal property. Lathrop v. 
Merrill, 92 N.E. 1019, 207 Mass. 6. 


{[b] Settlement of estate—Where, 
in a bill filed thirty years after the 
death of a testator to obtain its con- 
struction, there are no allegations to 
the contrary, it will be presumed that 
the probate court and the executors 
settled the estate. Harris v. Bow, 120 
N.W. 17, 156 Mich. 28. 


Presumptions generally see Evi- 
dence §§ 25-88 
3 See cases infra this note. 


[a] Knowledge and belief as to 
property.—The burden is on claim- 
ants to establish facts alleged by 
them as to the testatrix’ knowledge 
and belief as to her property. Brown 
v. Tuckerman, 157 N.E. 626, 260 Mass. 
584, 

[b]: Devesting of estate devised.— 
In an action to construe a will, the 
burden was on a party, contending 
that the remainder estate which be- 
came vested in the testator’s son by 
the will was subsequently devested 
‘by his death before that of the life 
tenant, to prove such devesting. Al- 
mand vy. Almand, 81 S.E. 228, 141 Ga. 
372. 

[ec] Competency to take legacies.— 
In an action to construe a will, and 
to have it adjudged that legacies 
therein were void and barred by lim- 
itations, and that plaintiff was en- 
titled to all the remaining funds of 


institutions to which legacies were 
given should show not only their in- 
corporation, but that it was compe- 
tent for them to take the legacies. 
Hughes v.' Stoutenburgh, 154 N.Y.S. 
65, 168 App.Div. 512. 


[d] apse of legacy.—In an action 
to construe a will brought by the 
trustees, the burden is on heirs claim- 
ing a lapsed legacy to show that the 
legacy lapsed. Lynch vy. South Con- 
gregational Parish of Augusta, 82 A. 
432, 109 Me. 32. 


Burden of preof generally see Evi- 
dence §§ 13-24. 


4 See cases infra this note. 


[a] Letters of testatrix written 
after execution of the will were not 
admissible to show that she made no 
disposition of property inherited by 
her. Brown v. Tuckerman, 157 N.E. 
626, 260 Mass. 584. 


[b] Value and amount of testa- 
tor’s personal estate.—In ascertaining 
whether pecuniary legacies are to be 
charged against the real property, 
evidence as to the value and amount 
of the testator’s personal estate at 
the time the will was made is proper 
and competent, since the court should 
construe the will in the light of the 
circumstances and surroundings of 
the testator. Alderman y. Dystrup, 
215 Ill.App. 421, judgment affirmed 
127 N.E. 707. 


[c] Deed to plaintiff, executed on 
the date of the will and relating to 
property dealt with in the will, is not 
to be considered, where not mentioned 
in the bill of complaint. Jones v. 
Harsha, 196 N.W. 624, 225 Mich. 416. 


[d] Prior judicial construction.— 
In ascertaining the testator’s inten- 
tion, regard must be had to the con- 
struction of the will by the superior 
court unappealed from. First Sec. 
Trust Co. v. Lentz, 145 S.H. 776, 196 
NiCi 398. 


Admissibility of evidence generally 
see Evidence §§ 89-1729. 


5. Conn.—Hull v. Hull, 126 A. 699, 
101 Conn. 481. 


Ill.—Volunteers of America vy. 
Peirce, 108 N.E. 318, 267 Ili. 406; Dean 
v. Northern Trust Co., 107 N.E. 186, 


Mo.—Melek v. Curators of Univer- 
sity of Missouri, 250 S.W. 614, 213 
Mo.App. 572. 


N.H.—Hale v. Kerin, 89 A. 451, 77 
N.H. 168. 


N.Y.—Newcomb v. La Roe, 146 N.Y. 
S. 133, 160 App.Div. 819, 12 Mills Surr. 
145, faff, 113 N. DA 1061, 218 IN Webs2 
(dism den 106 N.E. 1036, 212 N.Y. 
586)]; In re Morningstar’s Will, 257 
N.Y.S. 240, 143 Misc. 620. 


Va.—Parsons’ Adm’r vy. 
149 S.E73817,9153" Val 2952 


[a] Bvidence held sufficient to 
show an understanding between the 
testator and the legatee that the leg- 
acy was in lieu of a claim for wages. 
Newcomb v. LaRoe, 146 N.Y.S. 133, 
160 App.Div. 819, 12 Mills Surr. 145 
[aff 112 N.E. 1061, 218.N.W. 682 (dism 
den 106 N.EH. 1036, 212 N.Y. 586)]. 


[b] Evidence held insufiicient: 
(1) To show existence of a society 
named as legatee at the time of the 
testatrix’ death. See Volunteers of 
America v. Peirce, 108 N.E. 318, 267 
Ill. 406. (2) To sustain the burden 
of showing omission of the will to 
provide for the testatrix’ children 
was intentional, without which they, 
under Gen. L. (1909) ¢ 254 § 22, take 
as in case of intestacy. Degnan v. 
Degnan, (R.I.) 100 A. 1009. (3) To 
show that the testator gave property 
to his wife in trust. Miller v. Hill, 
118 N.Y.S. 63, 64 Misc. 199 [aff 121 
N.Y.S. 741, 137 App.Div. 378 (aff 97 
N.E. 1109, 203 N.Y. 646)]. 


Weight and sufficiency of evidence 
generally see Evidence §§ 1730-1806. 


6. Province of court and jury see 
supra § 1171. 


7. In re Howells’ Estate, 260 N. 
Y.S. 598, 145 Mise. 557; In re McCaf- 
pene Will, 254 N.Y.S. 789, 142 Misc. 

Scope of inquiry as limited by ne- 
cessity for construction and nature of 
gaerone involved see supra §§ 1987— 

Dis 


ween of relief granted see infra § 


Fitchett, 


8 Stultz v. Kiser, 37 N.C. 538. 


9. Kaplan y, Coleman, 60 So. 885, 
180 Ala. 267. 
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pleadings,1° or which are within the general scope 
Nor wil it consider 
questions which do not concern the estate disposed of 
by the will,!? questions not involved in a construc- 
tion of the will,1* questions with which executors. or 
administrators with the will annexed, asking a con- 
struction of the will, have no concern,'* questions re- 


and purview of the action.1! 


10. Baldwin v. Tucker, 48 A. 547, 
61 N.J.Eq. 412 [aff 55 A. 1132, 64 N. 
J, HQ. 333]. 


[a] hus, where executors have 
no interest in the testator’s real es- 
tate except a power of sale, the op- 
eration of the will on such real estate 
will not be construed in an action 
brought therefor by the executors, 
where the right of sale is not in is- 
sue. Baldwin v. Tucker, 48 A. 547, 
61 N.J.Eq. 412 [aff 55 A. 1132, 64 N. 
J.EBq. 333]. 


1l. Jewett v. Schmidt, 
848, 45 Misc. 34. 


12. Brundage v. Brundage, 60 INGY 
544 [aff 65 Barb. 397]; Willey v. Lew- 
is, 88 N.W. 1021, 113 Wis. 618. 


[a] Rule applied.—-On petition for 
construction of a will, the question 
presented is merely the disposition 
made of the property by the will, and 
the court is without jurisdiction to 
adjudge that the widow is entitled 
to dower or homestead in any par- 
ticular land, independent of the will. 
Willey v. Lewis, 88 N.W. 1021, 113 
Wis. 618. 


12. Conn.—Wilde v. Bell, 87 A. 8, 
86 Conn. 610; Bennett v. Packer, 39 
A. 139, 70 Conn. 357, 66 Am:S'R.- 112, 
38 Prob.Rep.Ann. 56; Crosgrove_ v. 
Crosgrove, 38 A. 219, 69 Conn. 416. 


Ill._—Teater v. Salander, 136 N.E. 
Sia, COowlIIe LIT. 


Me.—Burroughs v. Cutter, 56 A. 649, 
98 Me. 178, 99 Am.S.R. 392; Jackson 
v. Thompson, 24 A. 459, 84 Me. 44. 


Md.—Harrison v. Denny, 77 A. 837, 
113 Md. 509. 


Mich.—Pray v. Railer, 
1076, 144 Mich. 208. 


ee a oon vy. Jack, (Ch.) 62 A. 


N.Y.—Dill v. Wisner, 88 N.Y. 153 
[aff 23 Hun 123]; Smith v. Edwards, 
23 Hun 223 [aff 88 N.Y. 92]. 


Pa.—Lee’s Estate, 18 Pa.Super. 513. 


$.c.—Adger v. Kirk, 108 S.E. 97, 116 
S.C. 298. 


And see as sustaining this view 
Webb v. Archibald, (Mo.) 28 S.W. 80. 


[a] Rule applied.—(1) An action 
being simply for the construction of 
a will, the court has no power to go 
outside of it and construe an inde- 
pendent business agreement between 
the testator and a _ third person. 
Montignani v. Blade, 39 N.E. 719, 145 
N.Y. 111. (2) Ina proceeding for the 
construction of a will giving a power 
of appointment, the question of the 
debts of the donee cannot be raised. 
Adger v. Kirk, 108 S.E. 97, 116 S.C. 
298. (3) In an action for the con- 
struction of a will and for the ap- 
pointment of a trustee other than the 
executor, consolidated with the execu- 
tor’s action for appointment as trus- 
tee under the terms of the will, the 
court could not consider questions re- 
lating to the unequal division of cer- 
tain property and the wrongful with- 
holding of homestead from inventory 
in the county court. Teater v. Salan- 
der, 136° N.E. 873, 305 Dll. 17.0 (4) A 
bill cannot be maintained for the pur- 
pose of informing the guardian of a 
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devisee what to do with money re- 
ceived from purchasers under an at- 
tempted sale by him of land devised 
to his ward. If he is only a stake- 
holder and is threatened with con- 
flicting suits, he may bring a bill of 
interpleader against the conflicting 
claimants. Burroughs vy. Cutter, 56 
A. 649, 98 Me. 178, 99 Am.S.R. 392. 


[b] Existence of trust not created 
by will.— Whether a legatee or devi- 
see takes upon some trust which is 
not in any way disclosed in, or sug; 
gested by, the will is not a question 
of the construction of the will and 
cannot be considered. Manson  v. 
Jack, (N.J.Ch.) 62 A. 394. 


[ec] Walidity of assignments by 
beneficiaries.—Under a bill in equity 
to determine the construction of a 
will, the court will not decide ques- 
tions relating to the validity of as- 
signments made by beneficiaries un- 
der the will. Jackson vy. Thompson, 
24 A. 459, 84 Me. 44. 


{d] What specific persons are 
heirs at law of testator is a matter 
which is not involved in a suit to 
determine the validity and construc- 
tion of his will making them bene- 


ficiaries. Wilde v. Bell, 87 A, 8, 86 
Conn. 610. 
{e] Validity of mortgage—In a 


suit for the construction of a will 
devising ihe testator’s interest in 
land of which he was mortgagee, the 
validity of the mortgage debt can- 
not be inquired into. Crosgrove v. 
Crosgrove, 38 A. 219, 69 Conn. 416. 


[f] Questions relating to admin- 
istration of estate of deceased lega- 
tee cannot be considered in an ac- 
tion to construe the will of his tes- 
tator. Chapin v. Cooke, 46 A. 282, 73 
Conn. 72, 84 Am.S.R. 139. 


[g] Glaim of judgment creditor of 
legatee—An action to obtain the 
construction of a will is not a proper 
one in which to determine the claim 
of a receiver, appointed in proceed- 
ings supplementary to execution, is- 
sued on a judgment recovered against 
one of the legatees, since deceased, 
to the share of the judgment debtor 
in the estate. Smith vy. Hdwards, 23 
Hun 223 [aff 88 N.Y. 92]. 


[h] Claim of guardian for reim- 
bursement.—A claim of the guardian 
of one of the testator’s infant chil- 
dren for reimbursement for sums 
which she claims to have advanced 
for the support of the infant cannot 
be considered on a bill by the execu- 
tor for a construction of the will. 
Pray v. Railer, 107 N.W, 1076, 144 
Mich. 208. 


14. Bailey v. McIntire, 52 A. 446, 
TIN. 329° Paul vi Dole 49 AS 572; 
70) INCH bos so Bliss. CAT drich, 47 sAx 


95, 70 N.H. 219; Brundage v. Brund- 
age, 65 Barb. 397 [aff 60 N.Y. 544]; 
Tyson y. Tyson, 6 S.H. 707, 100 N.c. 
360; Cornwell v. Mt. Morris M. EB. 
Church, 80 S.E. 148, 73 W.Va. 96. 


[a] Thus (1) in an action by an 
executor or administrator with the 
will annexed for the construction of 
the will, the court will not advise him 
as to matters in respect of which 
he has no duties to perform. Bailey 
Vv. McIntire, 52: A. 446, 71, N.H: 329, 
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lating to matters not within the court’s jurisdiction,?® 
matters which should be settled in the probate court, 
unless special reasons are shown for the exercise of 
jurisdiction by a court of equity,® matters which in 
no way affect the questions presented,'? or questions 
involving the rights of parties not before the court.1® 


Findings of fact and conclusions of law. 


Rules 


And see supra §§ 1995, 1996. (2) The 
court will not advise him as to the 
nature and extent of the title con- 
ferred by will on the devisee (Bailey 
v. McIntire, 52 A. 446, 71 N.H. 329; 
Paul v. Dole, 49 A. 572, 70 N.H. 593), 
(3) or as to the validity of a devise 
(Brundage v. Brundage, 65 Barb. 397 
Laff 60 N.Y. 544]). (4) And ona bill 
for advice and instruction by the ex- 
ecutor of a will giving him no inter- 
est in the real estate nor any duty as 
to the same, the court can decide 
nothing as to the validity or interpre- 
tation of a clause disposing of the 
real estate. Cornwell v. Mt. Morris 
M. E. Church, 80 S.E. 148, 73 W.Va. 96. 


15. Houghton vy. Brantingham, 86 
A. 664, 86 Conn. 630; Detwiller v. 
Hartman, 37 N.J.Eqg. 347; Union M. E. 
Church y. Wilkinson, 36 N.J.Eq. 141 
Laff 38 N.J.Eq. 514]. 


[a] As, for instance (1) legality of 
execution of the will (Detwiller v. 
Hartman, 37 N.J.Eq. 347; Union M. 
BK. Church v. Wilkinson, 36 N.J.Eq. 
141 [aff 38 N.J.Eq. 514]), (2) or tes- 
tamentary capacity (Union M. E. 
Church v. Wilkinson, 36 N.J.Eq. 141 
[aff 38 N.J.Eq. 514]. And see supra 
text and note 9), (3) or the existence 
of undue influence (Union M. HE. 
Church v. Wilkinson, 36 N.J.Eq. 141 
[aff 38 N.J.Eq. 514]. And see supra 
text and note 9). (4) And whether 
bonds should be required or a trus- 
tee appointed to protect the interest 
of contingent remaindermen is a ques- 
tion for the probate court in which 
settlement of the estate is pending, 
and not to be determined in a suit to 
construe the will. Houghton  v. 
Brantingham, 86 A. 664, 86 Conn. 639. 


16. Pratt v. Roman Catholic Or- 
phan Asylum of City of Albany, 46 
N.Y.S. 1035, 20 App.Div. 352 [aff 59 
N.H. 1120, 166 N.Y. 593]. 


[a] Thus, in an action by an ad- 
ministrator in the supreme court to 
have a will construed, no judgment 
will be rendered as to whether or not 
the bequests are barred by limita- 
tions, as the proper place to settle 
the estate and to obtain a decree for 
the payment of legacies is the surro- 
gate’s court. Pratt v. Roman Cathol- 
ic Orphan Asylum of City of Albany, 
46 N.Y.S. 1035, 20 App.Div. 352 [aff 
59 N.E. 1120,°166 N.Y. 593]. 


17. Central Trust Co. v. Egleston, 
77.N.E. 989; 185) N.Y. 23, 11 Prob.Rep. 
Ann. 564. 


[a] Thus, in construing a will, a 
widow’s claim of a right to enforce 
an antenuptial contract cannot be 
considered, where the court has found 
that at the time of the testator’s 
death no specific property to any 
amount had been set aside as a mar- 
riage settlement. Central Trust Co. 
v. Egleston, 77 N.B. 989, 185 N.Y. 23, 
11 Prob.Rep.Ann. 564. 


18. Russell v. Hartley, 78 A. 320, 
88 Conn. 654; Pratt v. Alger, 136 
Mass. 550; Manson v. Jack, (N.J.) 62 
A. 394; Traphagen y. Levy, 18 A. 222, 
45 N.J.Eq. 448. 


_ [a] Rule applied.—(1) Questions 
involved in the construction of a will, 
which depend on a contingeney which 
may happen and will affect the rights 
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applicable to findings of fact and conclusions of law | tion of a will is a bill of interpleader or a bill in the 


in equitable actions generally!® apply in actions to 
construe wills.?° 


Submission of issues of fact to jury. A special 
verdict, intended to present the question of the eon- 
struction of a devise, which referred to the devise 
as being contained in the will, mentioning the date 
of the will and of the probate but not stating the de- 
vise, is defective in substance.?* 


Reference. Where the court found proof insuffi- 
cient as to ownership of certain lands at the date of 
the execution of the will, it could, on its own motion, 
order the cause to be referred again to a special mas- 
ter, with direction to take record or documentary evi- 
dence of title and ownership of the lands.22 And it 
has been held that the decree may refer to a regis- 
ter the question of who are entitled to distribution 
and the respective interest thereof, the matter of dis- 
tribution being merely held in abeyance until the 
coming in of the register’s report and ascertiin- 
ment.?? 


Argument. Where an executor brings a bill in the 
nature of a bill of interpleader to obtain instruc- 
tions as to the proper disposition of a fund in his 
hands, he is not entitled to take part in the argument 
of the questions involved.24 But it has been held 
that, where the executor has a personal claim against 
the estate, although he will not be permitted to file 
an answer reciting his claim, he may present his 
claim at his own expense by counsel other than those 
who appeared for him as executor.?° 


[§ 2048] 12. Dismissal or Discontinuance.?® As 
elsewhere shown, a bill by a trustee for the construc- 


nature of an interpleader,?? and having brought all 
parties interested under the will before the court, 
and having no further interest in the suit except to 
execute the trust as directed by the court, he cannot. 
discontinue as of right,?* and it is within the disere- 
tion of the court to deny his motion to dismiss after 
the issues in which parties other than himself are 
interested had been tried and determined.?® A leg- 
atee who has brought a bill for construction, for an 
accounting by the executor, and for a distribution of 
the estate may be permitted to discontinue the action 
and thus relieve himself of responsibility of prose- 
euting the action and of responsibility for future 
costs, where some of the defendants who have an in- 
terest in the matter come in on motion and ask to be 
allowed to go on in his name.*° Where persons hay- 
ing no rights to protect have inadvertently been made 
parties in an action to construe a will, they are en- 
titled to have the action dismissed as to them, but 
this is the only relief to which they are entitled; the 
fact that they were erroneously made parties is not 
a ground to dismiss the action except as to them.*+ 
Where, without opposition from the adverse parties 
in interest and apparently with their full coneur- 
rence, the court construed the will and determined 
the rights of the parties, the deeree should have been 
made and entered without an order to dismiss the 
bill for want of equity.?? 


[§ 2049] 13. Judgment or Decree?*—a. In Gener- 
al. The decree should construe the will in a man- 
ner consistent with the intention of the testator 
where such intention is discoverable and is not in 
conflict with any rule of law.?4 Ordinarily, it must 


if one not a party to the action, as of 
unborn children, will not be deter- 
mined except where the rights of such 
parties cannot be prejudiced and jus- 
tice will be promoted by their deter- 
mination. Russell v. Hartley, 78 A. 
320, 83 Conn. 654. (2) A contention 
that a clause of a will, together with 
certain directions by the testatrix to 
the executor, created a trust for cer- 
tain persons, and that, the same being 
void for uncertainty, the estate was 
distributable among the heirs, cannot 
be considered in a suit to which such 
alleged beneficiaries are not parties. 
Manson v. Jack, (N.J.Ch.) 62 A. 394. 


19. See Equity § 720. 
20. See cases infra this note. 


[a] Effect of findings.—Where a 
will is ambiguous and extrinsic evi- 
dence as to the surrounding situation 
and circumstances of the testator and 
his family may be, and are, shown in 
order to arrive at the testator’s inten- 
tion, the inference and conclusions 
drawn by the trial court from all the 
evidence, and findings made there- 
from, have the same weight as the 
findings of fact made by the trial 
court in other actions. In re Kelly’s 
Estate, 225 N.W. 156, 177 Minn. 311. 


[b] Conclusions of law held jus- 
tified.—In an action to construe a 
legacy to the children of two named 
brothers of the testators, one of 
whom had never had any children, 
while another brother who had chil- 
dren was not mentioned in the will, 
a conclusion of law that there was 
no latent ambiguity in the legacy was 
justified in the absence of any spe- 
cially found fact tending to show an 
intention on the part of the testator 
to use the name of the unmentioned 


brother instead of the name of the 
brother that was childless. Clark v. 
Allen, 123 N.E. 113, 189 Ind. 601. 


21. Walker v. Dewing, 8 Pick. 
(Mass.) 520. 
22. Alford v. Bennett, 117 N.E. 
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23. Cone vy. Barganier, 118 So. 342, 
218 Ala. 292. 
24. Houghton vy. Kendall, 7 Allen 


(Mass.) 72. 


[a] Reason for rule.—‘‘The whole 
duty of an executor . is perform- 
ed when he has brought the parties 
in interest before the court; and 
c . considering his relation to the 
parties and the fact that he cannot be 
allowed to charge the estate for the 
costs of an argument, he ought not 
to take any part in the discussion.” 
Houghton v. Kendall, 7 Allen (Mass.) 


’ 


25. Batchelder, Petitioner, 18 N.E. 
225, 147 Mass. 465. 


26. In equitable actions generally 
see Equity §§ 798-819. 


27. See supra § 2025. 


28. Burroughs v. Wellington, 98 N. 
BH. 596, 211 Mass. 494. 


29. Burroughs v. Wellington, su- 
pra. 

30. Pennock v. Geyer, 9 N.J.L.J. 
307. 


31. Citizens’ Bank & Trust Co. vy. 
Dustowe, 125 S.E. 546, 188 N.C. 777. 


[a] Evidence on motion to dismiss. 
—On motion by persons improperly 
made parties to a civil action to con- 
strue a will to have their names 
stricken from the summons, and to 


have the judgment and action dis- 
missed, receipt of evidence, including 
a record, for the purpose of deter- 
mining whether such parties had any 
rights which might be affected, is not 
error. Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.E. 546, 188 N.C. 777. 


32. Guerin v, Guerin, 110 N.E. 402, 
270 Ill. 239. 


33. Jurisdiction as dependent on 
necessity for construction and nature 
ne Does involved see supra § 


Relief as dependent on prayer see 
Supra § 2039. 


Scope of inquiry see supra § 2047. 


34. Burroughs v. Wellington, 98 
N.E. 596, 211 Mass. 494; West v. Bsi- 
ley, 94 S.W. 273, 196 Mo. 517; McGreg- 
ory v. Gaskill, (App.) 296 S.W. 833 
[transf to 296 S.W. 123, 317 Mo. 122]; 


Booton vy. Booton’s Ex’rs, (Va.) 29 
S.E. 823. 
[a] Thus, where a will bequeathed 


a certain sum to trustees for the ben- 
efit of the testator’s children and 
grandchildren, a decree directing the 
administrator de bonis non of the es- 
tate to hold the fund in trust to be 
paid out by him to such legatees “in 
whole or in part, as the court might 
in future direct,’ was erroneous, as 
contravening the provisions of the 
will, and was not justified by the fact 
that the court believed it could bet- 
ter secure the application of the mon- 
ey to the uses named by having it 
held in the hands of an administra- 
tor, subject to the court’s future or- 
ders, than by turning it over to the 
trustees, or by the fact that one of 
the executors named declined to qual- 
ify, and the other, after qualification, 
was removed by the probate court. 
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be in conformity with, and authorized by, the plead- 
ings and evidence,*®® although a decree not author- 
ized by the pleadings may properly be rendered 
where all the parties beneficially interested in the 
estate consent thereto and the court has jurisdiction 
of all the parties.*® It should not assume to deter- 
mine matters over which it has no jurisdiction®* or to 
determine the rights of persons not made parties.** 
In accordance with elementary principles elsewhere 
considered,®® it should be limited to a decision of 
questions which call for immediate action and relief, 
and a decree which assumes to determine future or 
contingent rights is erroneous.*° The decree should 
designate the beneficiaries*! and the amounts to 
which they are entitled,*? and whenever possible un- 
der the issues made and presented, it should finally 
dispose of all questions relating to the descent and 
distribution of the property.4? Where residuary leg- 
atees are, by the will, authorized and empowered to 
pay over lapsed legacies to legatees whose legacies 
may have lapsed, the existence of such authority 
should be asserted in the deeree.t* Where a devise 
is to a designated individual, the decree should con- 
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firm title in him instead of in his children. Neither 
lapse of time since the will became operative nor the 
fact that the devisee is now dead has any bearing 
on the proper construction of the will.4® The decree 
may provide that the capacity of legatees to take un- 
der the will be proved before a referee on the ac- 
counting, where this is more convenient than making 
the proof on the trial.*® 


Requiring security. The decree may reserve the 
right to insist that the legatee of a defeasible es- 
tate, to whom such estate was paid over, give securi- 
ty at any time in the future if cause therefor should 
arise.*? 


Right to apply for further instructions. It has 
been held that the decree may provide that any party 
to the suit or successor in interest to such party . 
might apply on the foot of the judgment for such 
further directions or instructions as might be prop- 
er;*® but the court cannot entertain an applica- 
tion made in accordance with such a decree unless 


ere v. Bailey, 94 S.W. 273, 196 Mo. 
17. 


35. Shriver v. Montgomery, 103 N. 
BE. 945, 181 Ind. 108; Johnston v. Os- 
ment, 65 S.W. 28, 108 Tenn. 32. And 
see Equity § 854. Compare Jewett 
v. Schmidt, 90 N.Y.S. 848, 45 Misc. 34 
(although the pleadings in the action 
brought for the construction of the 
will may not specifically have pre- 
sented any question in respect of the 
bequest to the testator’s daughter 
and her “issue,” all the questions 
which might arise or could have aris- 
en from the instrument before the 
court were within the general scope 
and purview of the action, and could 
have been litigated and determined 
therein). 


[a] Rule applied.—Where the 
complaint, in an action to construe a 
will, did not show who the testator’s 
grandchildren were in being at the 
time of the execution of the will, it 
was insufficient to authorize a judg- 
ment directing distribution to the 
testator’s grandchildren generally as 
a class under a bequest of the will of 
the residue of his estate to his grand- 
children. Shriver v. Montgomery, 
103 N.B. 945, 181 Ind. 108. 


36. Johnston vy. Osment, 65 S.W. 
23, 108 Tenn. 32. 
- $7. Ark.—Williamson v. Grider, 
135 S.W. 361, 97 Ark. 588. 
Mass.—Phelps v. Phelps, 10 N.E. 


452, 143 Mass. 570. 
Mich.—Fuller v. McKim, 154 N.W. 
55, 187 Mich. 667. 


N.Y.—McGillis v. McGillis, 49 N.E. 
145, 154 N.Y. 532. 
Pa.—Lee’s Estate, 18 Pa.Super. 513. 


[a] Thus (1) on a bill by execu- 
tors asking for the construction of 
a will, an attaching creditor of a ben- 
eficiary is not a necessary party, and 
the court cannot determine the rights 
of creditors of a beneficiary to any 
part of the income payable to him by 
the terms of the will. Phelps v. 
Phelps, 10 N.E. 452, 143 Mass. 570. 
(2) A decree in an executors’ action 
to construe the will determining its 
effect on the title to lands in a for- 
eign state is improper. Fuller v. Mc- 
Kim, 154 N.W. 55, 187 Mich. 667. (38) 
Where remainders devised under a 


will were contingent on the identity 
of the issue of the devisee of a life 
estate at the time of the termination 
of such estate, and subject to, and in 
a measure dependent on, future leg- 
islation, the character of which could 
not be ascertained or provided for be- 
fore that time, the court had no power 
or jurisdiction before that time, and 
before the enactment of such legis- 
lation, to determine, in an action for 
the construction of the will, that the 
devise of the remainder was invalid 
on account of the alienage of the 
daughter’s children, that they had no 
interest in the estate, and that the 
remainder belonged to the testator’s 
heirs. McGillis v. McGillis, 49 N.E. 
145, 154 N.Y. 532. 


33. Fuller v. McKim, 154 N.W. 55, 
187 Mich. 667; Hay v. Hay, (Tex.Civ. 
App.) 120 S.W. 1044. 


[a] Whus (1) a decree in an action, 
to which heirs at law were not made 
parties, determining whether an in- 
testate estate should descend by laws 
of a foreign state or of the testator’s 
domicile, is improper. Fuller v. Mc- 
Kim, 154 N.W. 55, 187 Mich. 667. (2) 
The court, in a suit involving the con- 
struction of a will, is without juris- 
diction to render a decree in accord- 
ance with the construction placed on 
it, where beneficiaries named in it are 
not made parties. Hay v. Hay, (Tex. 
Civ.App.) 120 S.W. 1044, 


39. See supra § 1988. 


40. Mich.—Fuller v. McKim, 
N.W. 55, 187 Mich. 667. 


N.J.—Stewart v. Stewart, 47 A. 633, 
61 N.J.Eq. 25; Blundell v. Pope, (Ch.) 
21 A. 456. 


N.Y.—Livingston v. 
Yu Us6s> Davis! “va Davis, @8att IN Ayes 
794, 86 App.Div. 401; Seibert v. Mil- 
ler, 55 N.Y.S. 5938, 34 App.Div. 602; 
Cochrane v. Schell, 19 N.Y.S. 424, 64 
Hun 576 -[afi_36 oN: 97121405 N.Y. 
516]; In re Kohler, 160 N.Y.S. 669, 
96 Misc, 433. 


Pa.—Hano’s Est., 8 Pa.Dist. 353, 22 
Pa.Co. 561. 


W.Va.—Callison v. Bright, 102 S.E. 
675, 85 W.Va. 700. 


[a] Thus (1) in a suit to obtain 
the construction of a will whereby a 
legacy was given to a charitable in- 
stitution in consideration that it care 
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Gordon, 84 N. 


for a person for life, with directions, 
in case of its failing to care for such 
person, that the money be paid to 
some other institution, a provision 
in the judgment for the disposition of 
such money on the happening of the 
contingency is premature. Living- 
ston v.. Gordon, 84 N.Y. 136. (2) In 
proceedings for the construction of a 
testator’s will to determine who were 
entitled to the income of various trust 
funds, no direction could be made for 
the payment of specific amounts of 
accumulated income, nor for consti- 
tution of the various trust funds, 
where the latter matter was for fu- 
ture action by the trustees. In re 
Kohler, 160 N.Y.S. 669, 96 Misc. 433. 
(3) A decree in an action construing 
a will passing on the validity of a 
trust which the executors had no 
means of satisfying, and on the dis- 
tribution of the residue of personalty 
that might never exist, is improper. 
A court of equity should not attempt 
to direct the distribution of a fund 
until it is within the control of the 
executors asking instructions. Full- 
a: McKim, 154 N.W. 55, 187. Mich. 


41. Jacobus’ Ex’r y. Jacobus, 20 
N.J.Eq. 49. 
[a] Husband of beneficiary.— 


Failure of the decree to define the in- 
terest of a defendant as husband of 
one of the beneficiaries, if it be er- 
ror, is not substantial error where it 
is admitted of record 'that he is the 
beneficiary’s husband and _ she is 
made a party and her interest is de- 


termined. Webb v. Archibald, (Mo.) 
28 S.W. 80. 
42. Smullen v. Wharton, 119 N.W. 


773, 121 N.W. 441, 83 Neb. 328; Ja- 
cobus’ Ex’r v. Jacobus, 20 N.J.Eq. 49. 


43. Williams v. Williams, 115 N.W. 
342, 135 Wis. 60. 


44, Riker v. St. Luke’s Hospital, 
35 Hun 512 [aff 102 N.Y. 742]. 


45. Colby v. Wortley, 172 
561, 205 Mich. 609. 


46. Hughes y. Stoutenburgh, 154 
N.Y.S. 65, 168 App.Div. 512, 16 Mills 
Surr. 128. 


47. Fairmont Trust Co. v. Arnett, 
81 S.H. 733, 74 W.Va. 127. 


obat Savage v. Sherman, 87 


N.W. 
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all the necessary parties are before it.*® 


[§ 2050] b. Other and Further Relief.°° It is 
generally held that, where a court of equity has ob- 
tained jurisdiction of a suit for the purpose of con- 
struing a will, it may afford such other and further 
relief as pertains to right and justice,®! provided all 
the necessary parties are before the court,®? and pro- 
vided the relief is authorized by the prayer of the 
bill;>* but not otherwise.** Thus the court may de- 
cree a sale of land®> or a valuation thereof,®® ap- 
point a receiver to collect a sum ascertained to be 
due the estate from the executor, and ordered to be 
paid,°®* appoint a trustee of a charitable bequest, and 
order that the bequest’ be paid to him to be expended 
in accordance with the intent of the testator,®* or 
order the executor to deliver to a beneficiary such 
portion of the testator’s property as he is entitled to 
receive.°® The rule is otherwise where, by statute, 
the probate court is vested with exclusive original 
jurisdiction of all matters pertaining to the settle- 
ment of estates.°° So it has been held that the court 


55. 
447; 


49. Duclos v. Benner, 6 N.Y.S. 293, 
53 Hun 636, 2 Silv.Sup.-31. See U. S. 
Trust Co. v. Soher, 85 N.Y.S. 266, 88 
App.Div. 506 [aff 70 N.E. 970, 178 
N.Y. 442] (holding that, where, on 
construction of a will, it was held 
that unborn children of beneficiaries 
would be entitled to surplus accumu- 
lations of income, it was error for the 
court to authorize the trustees, on the 
birth of such children, to apply to the 
court, at the foot of the judgment, 
for directions as to the subsequent 


a proceeding, 


116 N.C. 472. 
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Cowles v. Pollard, 51 Ala. 445, 
Bridges v. Rice, 99 Ill. 414. 


“The sale of the land and other 
property of the deceased, under an 
order of the chancery court, in such 
must have the same 
force and effect, that a like sale would 
have, when made under authority of 
an order of the court of probate.” 
Cowles v. Pollard, supra. 


56. Balsley v. Balsley, 21 S.E. 954, 
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may enjoin the executor from distributing the es- 
tate pending the suit for a construction of the will.®? 
An accounting may be decreed in a proper case ;*? 
but an accounting will not be decreed where some of 
the parties interested are not before the court,®* or 
where such relief is not demanded by the bill. And 
it has been held that an accounting will not be de- 
creed when proceedings for an accounting are pend- 
ing in the probate court.°> And, according to some 
decisions, a decree for an accounting should never be 
granted unless special reasons are shown why an 
accounting cannot or ought not to be taken in the 
probate ecourt.®® 


[§ 2051] ¢. Construction. Rules governing the 
construction of decrees in equitable actions gener- 
ally®* apply to deerees in actions to construe wills.®§ 


[§ 2052] d. Conclusiveness and Effect; Collateral 
Attack—(1) In General. Where court has jurisdie- 
tion of the subject matter and the parties, a decree 
construing a will is conclusive on the parties®® 


findings of fact, which are to be con- 
fined strictly to a construction of the 
will. Lee v. Baird, 46 S.E. 955, 134 N. 
C. 410, 44 S.E. 605, 132 N.C. 755. 


63. Tierney v. Tierney, (N.J.Ch.) 
38 A. 971 

64. Marquise de Portes vy. Hurlbut, 
14 A. 891, 44 N.J.Eq. 517. 

65. Vanderveer v. McKane, 11 N.Y. 
S. 808, 25 Abb.N.Cas. 105. 


66. Matthews v. Studley, 45 N.Y.S. 
201,17 App.Div. 303 [aff 57 N.E. 1117, 


distribution of such surplus income, x 
since the rights of such children in 57. Bennett v. Bees = Md. 78. | 161'N.Y. 633]. 
such income could only be determined 58. Bliss v. American -Bible Soc., 67. See Equity § 862 
in an action to which they were par-|2 Allen (Mass.) 334. : : ae 
ties). 59. Wintermute v. Heinly, 47 N.W. 68. See cases infra this note. 
50. Relief as limited by prayer see | 66, 81 Iowa 169; Dammert y. Osborn, [a] For construction of particular 


supra § 2039. 


51. U.S.—Parkes v. Aldridge, 18 F. 
Cas.No. 10755, 2 N.J.L.J. 233. 


Ala.—Cowles v. Pollard, 51 Ala. 445. 
Ill. Bridges v. Rice, 99 Ill. 414. 


Iowa.—Wintermute v. Heinly, 47 N. 
W. 66, 81 Iowa 169. 


Me.—Page v. Marston, 
94 Me. 342. 


Md.—Bennett v. Rhodes, 58 Md. 78. 


Mass.—Bliss v. American Bible 
Soe., 2 Allen 334. 


N.J.—Marquise de Portes v. Hurl- 
but, 14 A. 891, 44 N.J.Eq. 517. 


N.Y.—Dammert v. Osborn, 35 N.E. 
407, 140 N.Y. 30; Wager v. Wager, 
89 N.Y. 161; Lyons v. Steinhardt, 
76 N.Y.S. 241, 37. Misc. 628. 


N.C.—Balsley v. Balsley, 21 S.E. 
954, 116 N.C. 472; Perkins v. Cald- 
well, 77 N.C. 433. 


Wis.—Miller v. Drane, 75 N.W. 413, 
100 Wis. 1. 

[a] Where bill prayed for parti- 
tion, the court might, in determining 
complainants’ claim to partition, de- 
cide the effect of the will as to the 
title given by it, but such bill did not 
confer jurisdiction to determine the 
effect of a clause in the will prohibit- 
ing the devisees from selling their 
life estates. Pingrey v. Rulon, 92 N. 
B. 592, 246 Ill. 109. 


52. Tierney v. Tierney, (N.J.Ch.) 
88 A. 971. And see supra § 2015. 


53. Marquise de Portes v. Hurl- 
but, 14 A. 891, 44 N.J.Eq. 517. 


54. See cases supra notes 52, 53. 


47 A. 529, 


3b Ni. 407,140, N.Y. 30; 
Smithg 10 Paige (N.Y.) 193. 


[a] _Devises not creating trust.— 
Courts of equity have no jurisdiction 
to construe wills devising land where 
no trust is created, and, therefore, 
cannot direct lands of the testator, de- 
vised without the creation of a trust, 
to be surrendered to the devisee. 
Gough v. Manning, 26 Md. 347. 


60. Allen v. Barnes, 12 P. 912, 5 
Utah 100, 105 (‘When the will is so 
construed, it only becomes the settled 
and adjudicated terms of the will, 
which is left to the probate court to 
execute, where the entire matters 
pertaining to the estate are pending, 
and where it can be executed with 
reference to the.situation and condi- 
tion of the entire estate’). 


Bowers v. 


61. Parkes v. Aldridge, 18 F.Cas. 
No. 10,755, 2 N.J.L.J. 233. 

62. Iowa.—Wintermute v. Heinly, 
47 N.W. 66, 81 Iowa 169. 

Me.—Page v. Marston, 47 A. 529, 
94 Me. 342. 


N.J.—Marquise de Portes v. Hurl- 
but, 14 A. 891, 44 N.J.Eq. 517. 


N.Y.—Wager v. Wager, 89 N.Y. 
161. 


N.C.—Lee v. Baird, 46 S.B. 955, 134 
N.C. 410, 44. °S.B.7-605, 132 -N.C. 755; 
Perkins v. Caldwell, 77 N.C. 433. 


[a] Reference for accounting.— 
Where, in a suit for the construction 
of a will, the court found certain facts 
for the purpose of construing the 
will, and ordered a reference for an 
account of advancements, -the referee 
was not bound, in taking account of 
the testator’s estate, to follow the 


decrees see Combs v. Combs, 291 S.W. 
818, 172 Ark. 1073; Thomson Develop- 
ment Co. v. Crutchfield, 131 S.E. 154, 
161 Ga. 448; Hodgson vy. Hodgson, 102 
S.B. -525, 150°.Ga. 51; Askridges -v. 
Deweese, 203 S.W. 197, 180 Ky. 488; 
Gray v. Gray’s Adm’r, 70 S.W. 46, 
24 Ky.L. 848; Smullen v. Wharton, 
119 N.W. 773, 121 N.W. 441, 83 Neb. 
328; Lawrence v. Littlefield, 109 N.E. 
611, 215 N.Y. 561; Greyston v. Clark, 
41 Hun (N.Y.) 125; In re James’ Will, 
266 N.Y.S. 781, 149 Mise. 135; In re 
Gobel’s Hstate, 252 N.Y.S. 737, 141 
Mise. 503; In re Moran’s Will, 241 
N.Y.S. 648, 136 Mise. 615; Dodson v. 
Polk, 214 S.W. 971, 141 Tenn. 695; 
Stout v. Stout, 51 S.E. 833, 104 Va. 
480; Willey v. Lewis, 88 N.W. 1021, 
113 Wis. 618. 


[b] Construing judgments to- 
gether. — A judgment construing a 
will, which fixes the interest and 
title of devisees, and a judgment 
thereafter rendered by the same court 
at the same term directing a deed to 
be made to the devisees, should be 
read together and construed as one 
judgment. Jenkins v. Dawes, 188 S. 
IW 8304, 171 Keys 129; 


69. U.S.—Hidden v. Durey, 34 F. 
(2d) 174; John vy. Smith, 91 F. 827 
[aff 102 F. 218, 42 C.C.A., 275]. 


Ala.—Boshell v. Boshell, 118 So. 
5538, 218 Ala. 320; Cowles v. Pollard, 
51 Ala. 445. 


Cal.—-Luscomb vy. Fintzelberg, 123 
P. 247, 162 Cal. 483; Moor v. Vawter, 
258 P. 622, 84 Cal.App. 678. 


Conn.—Hartford-Aetna Nat. Bank 
v. Weaver, 137 A. 388, 106 Conn. 137. 


Ga.—Lowe v. Holder, 33 S.H. 30, 106 
Ga. 879. 
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and their privies,7° unless reversed, or set aside [ 
on appeal,7! and is not subject to collateral attack 


Tll.—McCarty v. McCarty, 114 N.E. 
322, 275 Ill. 573; Wakefield v. Wake- 
field, 100 N.E. 275, 256 Tl). 296, Ann. 
Cas.1913E 414; Miller v. Rowan, 96 
N.E. 285, 251 Ill. 344; Stoff v. McGinn, 
52 N.EB. 1048, 178 Ill. 46; Bridges v. 
Rice, 99 Ill. 414; Union Trust Co. v. 
First Trust & Savings Bank, 252 Il. 


App. 337; Bevier v. Hay, 221 Ill. 
App. 1. 
Ind.—Schori v. Stephens, 62 Ind. 


441; Reynolds v. Lee, (App.) 186 N. 
ok Bw 


Iowa.—In re Scheiner’s Will, 247 


N.W. 532, 215 Iowa 1101. 


Ky.—Quigley’s Trustee v. Quigley, 
170 S.W. 523, 161 Ky. 85 [reh den 172 
S.W. 1071, 162 Ky. 754, and foll Fish- 
er v. Lott, 110 S.W. 822, 33 Ky.L. 609]; 
Malona v. Schwing, 39 S.W. 523, 101 
Ky. 566,19 Ky. Dy 145. 


Md.—Rosenzwog v. Gould, 101 A. 
665, 131 Md. 209. 


Mass.—Coghlan v. Dana, 
890, 173 Mass. 421. 


Mich.—Riebow v. Ensch, 190 N.W. 
233, 220 Mich. 450; Calhoun v. Crack- 
nell, 168 N.W. 547, 202 Mich. 430; 
Byrne v. Hume, 47 N.W. 679, 84 Mich. 
185. 


53 N.E. 


Minn.—Bengtsson v. Johnson, 78 N. 
W. 3, 75 Minn. 321. 


Mo.—Buckner v. Buckner, 210 S.W. 
887. 


Neb.—Andersen v. Andersen, 96 N. 
W. 276, 69 Neb. 595. And see as Sus- 
taining this view Sutphen v. Joslyn, 
198 N.W. 164, 111 Neb. 177. 


N.Y.—West v. Burke, 113 N.E. 561, 
219 N.Y. 7; St. John v. Andrews Inst. 
For Girls, 85 N.E. 143, 192 N.Y. 382 
[den motion 83 N.E. 981, 191 N.Y. 254, 
4 Ann: Cas. "708 Brandow | v. 
Brandow, 66 N.Y. 401; Loeb v. Hass- 
lacher, 203 N.Y.S. 393, 209 App.Div. 
58; Matter of Howard’s Estate, 94 
N.Y.S. 86, 46 Misc. 204, 4 Mills Surr. 
454; Jewett v. Schmidt, 90 N.Y.S. 
848, 45 Misc. 34 [aff 95 N.Y.S. 631, 108 
App.Div. 322 (aff 77 N.E. 1189, 184 N. 
Y. 608)]; Brown v. Wheeler, 65 N.Y. 
S. 436, 53 App.Div. 6; Park Hill Co, 
v. Herriot, 58 N.Y.S. 552, 41 App.Div. 
324; In re Engel’s Estate, 179 N.Y.S. 
557. 


N.c.—Commercial Nat. Bank of 
Charlotte v. Alexander, 125 S.B. 385, 
188 N.C. 667. 


Pa.—Kline’s Appeal, 86 Pa. 363. 


Tenn.—Westbrook v. Thompson, 58 
S.W. 223, 104 Tenn. 363. 


Vt.—Leavins v. Ewins, 
67 Vt. 256. 


Va.—Goodloe v. Woods, 80 S.E. 108, 
115 Va. 540; Stout v. Stout, 51 S.E. 
833, 104 Va. 480; Dillard v. Dillard, 
24 S.E. 60, 97 Va. 434, 5 Prob.Rep.Ann. 
52. 


31 A. 297, 


Wis.—In re Brandstedter’s Will, 
224 N.W. 735, 198 Wis. 457; Triba v. 
Lass, 131 N.W. 357, 146 Wis. 202. 


[a] Rule applied.—(1) <A decree 
in an equitable action by _ testa- 
mentary trustees for the construction 
of the will, and the rights of the 
ecestui que trust and assignee of a 
part of his interest in the principal 
vested in him subject to the trust, in 
which action all interested parties are 
before the court, is conclusive, and 
the parties are bound thereby. West 
Vepucke, 113° NE. 561, 219 Naye 17 
(2) A decree construing a will and 
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directing payment of a legacy to a 
religious society, which is not ap- 
pealed from, is a bar to a subsequent 
action by a legatee to recover such 
legacy on the theory that the bequest 
was void. Brown v. Wheeler, 65 N. 
Y.S. 436, 53 App.Div. 6. (3) A decree 
of the surrogate, on application of 
an executor for construction of para- 
graphs of the will, is binding, on sub- 
sequent application by a legatee for 
construction of the will, on questions 
raised in relation to the construction 
of such paragraphs. In re Engel’s 
Estate, 179 N.Y.S: 55%. (4) A pro- 
bate decree, construing a will, and 
approving an account showing sale of 
realty effected without express order, 
is res judicata in a suit to treat the 
conveyance as a nullity. Raseman v. 
Raseman, 208 N.W. 35, 234 Mich. 237. 


[b] Submission on agreed state- 
ment of facts. — Parties, having 
agreed to a statement of facts, and 
having filed no exception to a judg- 
ment entered thereon, in a civil ac- 
tion to construe a will, are bound by 
the judgment rendered, and may not 
obtain another day in court merely by 
failing to oppose a motion by others, 
improperly made parties, to set aside 
the entire judgment. Citizens’ Bank 
& Trust Co. v. Dustowe, 125 S.E. 546, 
188 N.C. 777. 


[ec] Persons having contingent in- 
terest.—(1) Where persons in whom 
a contingent interest is vested were 
parties in an action brought for the 
purpose of construing a will, the de- 
cree is res judicata as to them. Loeb 
v. Hasslacher, 203 N.Y.S. 393, 209 App. 
Div. 58. And see as sustaining this 
view Union Trust Co. v. First Trust 
& Savings Bank, 252 Ill.App. 337. (2) 
And it has been held that such a 
decree is binding on unborn con- 
tingent remaindermen represented not 
only by the trustee, but by living 
members of their own class. Com- 
mercial Nat. Bank of Charlotte v. 
Alexander, 125 S.E. 385, 188 N.C. 667. 
And see Judgments § 1421. (3) But 
it has been held in some decisions 
that a judgment making no provision 
for the protection of persons who 
might afterward come into existence 
and be interested in the testator’s es- 
tate is not binding on them. Monar- 
que v. Monarque, 80 N.Y. 320, 8 Abb. 
N.Cas. 102; Hotaling v. Marsh, 8 N. 
Y.S. 690, 55 Hun 325 [aff 30 N.B. 249, 
13 he NG va ecw Vat OOUrblands svi. 
Nevert, 11 N.Y.S. 148, 57 Hun 590, 
59 Hun 161; Harrison v. McAdam, 
76 N.Y.S. 701, 38 Misc. 18. 


{d] Approval of supreme court 
unnecessary. — A decree of a court 
having jurisdiction in an action to 
construe a will is final -without the 
Supreme court’s approval; the ju- 
risdiction of the supreme court is ap- 
pellate; it does not construe wills. 
Boshell v. Boshell, 118 So. 553, 218 
Ala. 320. 


70. Reynolds v. Lee, (Ind.App.) 186 
N.E. 337; Jewett v. Schmidt, 90 N.Y. 
848, 45 Mise. 34 [aff 95 N.Y.S. 631, 
108 App.Div. 322 (aff 77 N.E. 1189, 184 
N.Y. 608)]. See Savage v. Sherman, 
87 N.Y. 277 (where certain persons 
purchased the shares of beneficiaries 
under a will after a judgment deter- 
mining the rights and interests of the 
parties had been entered in a suit for 
the construction of the will, it was 
held that the court had jurisdiction to 
make the purchasers parties to the 
accounting of the trustees, to compel 
them to abide by the result of such 


ow 
BU 


in any form of action or proceeding.*? 
clusiveness of the decree is not affected by the fact 


i 
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The con- 


accounting, and to compel them to re- 
fund any excess they might have re- 
ceived, without any action being 
brought against them). 


[a] Decree entered after death of 
party to action for construction of 
will is void as to persons claiming 
through him. Stewart v. Franchetti, 
153 N.Y.S. 453, 168 App.Div. 541, 15 
Mills Surr. 81. 


pee Ala.—Cowles v. Pollard, 51 Ala. 


Cal.—Luscomb v. Fintzelberg, .123 
P. 247, 162 Cal. 433; Moor v. Vawter, 
258 P. 622, 84 Cal.App. 678. 


Ill.— Bevier v. Hay, 221 Ill. 1. 


Ind.—Reynolds v. Lee, (App.) 186 
N.E. 337. 
Kan.—Quinton vy. Kendall, 253 P. 


600, 122 Kan. 814. 


Mich.—Raseman vy. Raseman, 208 
N.W. 35, 234 Mich. 237; Riebow v. 
Ensch, 190 N.W. 233, 220 Mich. 450; 
Calhoun v. Cracknell, 168 N.W. 547, 
202 Mich. 430; Byrne v. Hume, 47 N. 
W. 679, 84 Mich. 185. 


Minn.—Bengtsson vy. Johnson, 78 N. 
W. 3, 75 Minn. 321. 


N.Y.—Brandow v. Brandow, 66 N.Y. 
401; Brown v. Wheeler, 65 N.Y.S. 436, 
54 App.Div. 6; Matter of Howard’s 
Estate, 94 N.Y.S. 86, 46 Misc. 204. 


Pa.—In re Kellerman’s Bstate, 88 
A. 865, 242 Pa. 3. 


Va.—Goodloe v. Woods, 80 S.E. 108, 
115 Va. 540; -Stout v. Stout, 51 Sin; 
8338, 104 Va. 480. 


Wis.—In re Brandstedter’s Will, 
224 N.W. 735, 198 Wis. 457; Triba vy. 
Lass, 131 N.W. 357,146 Wis. 202. 


{a] Application to amend final 
judgment cannot be made to serve the 
purpose of an appeal to set aside or 
modify the construction given to the 
will in the final judgment. In re 
Brandstedter’s Will, 224 N.W. 735, 198 
Wis. 457. 


_{b] Persons appealing.—An adju- 

dication resulting from a probate 
court’s construction of a paragraph in 
a_will was binding only on the ben- 
eficiaries named therein who failed 
to appeal. In re Scheiner’s Will, 
(Iowa) 247 N.W. 582. 


72. Conn.—Clarke’s Appeal, 39 A. 
155, 70 Conn. 195, 3 Prob.Rep.Ann. 120. 


Iil.— Wakefield vy. Wakefield, 100 N. 
EH. 275, 256 Ill. 296, Ann.Cas.1913E 
414; Miller v. Rowan, 96 N.E. 285, 
251 Ill. 344; Stoff v. McGinn, 52 N.E. 
1048, 178 Ill. 46, 4 Prob.Rep.Ann. 387; 
Bridges v. Rice, 99 Ill. 414. 


Gould, 101 A. 


Md.—Rosenzwog v. 
665, 181 Md. 209. 


Mich.—Byrne v. Hume, 49 N.W. 576, 
86 Mich. 546. 


Minn.—Bengtsson v. Johnson, 78 N. 
W 3, 75 Minn: 321. 


Neb.—Andersen vy. Andersen, 96 N. 
W. 276, 69 Neb. 565. 


N.Y.—Demuth v. Kemp, 144 N.Y.S. 
690, 159 App.Div. 422 [rev 140 N.Y-S. 
152, 79 Mise. 516, and aff 111 N.E. 
1086, 216 N.Y. 757]. 


.Vt.—Leavens v. Ewins, 31 A. 297, 67 
Wile 256. 


Va.—Goodloe vy. Woods, 80 S.E. 108, 
115 Va. 540. 


Wis.—in re Brandstedter’s Will, 
224 N.W. 735, 198 Wis. 457. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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that it rested on a mistaken application of a rule of 
law,’* or by the fact that the jurisdiction of the 
court was erroneously exercised,’* as by entertain- 
ing an action brought by one not entitled to maintain 
it by reason of having no interest in the subject 
matter,’® by declaring rights on a state of facts 
which had not arisen and which might never arise,*® 
in contravention of elementary principles elsewhere 
considered,‘* or by the fact that only legal titles 
- were involved in the construction of the will, since 

‘the court has jurisdiction of the ecause—the construc- 
tion of wills,7® or by the fact that it is incorrect from 
the standpoint of following the terms of the will.7° 


73. In re Kellerman’s Estate, 88 A. 
865, 242 Pa. 3. 


74. McCarty v. McCarty, 114 N.E. 
322, 275 Ill. 578; Wakefield v. Wake- 
field, 100 N.E. 275, 256 Ill. 296, Ann. 
Cas.1913E 414; Miller v. Rowan, 96 
N.E. 285, 251 Ill. 344, 348; Stoff v. Mc- 
Ginn, 52 N.E. 1048, 178 Ill. 46, 4 Prob. 
Rep.Ann. 387. 


“Jurisdiction of the subject matter 
is the power to adjudge concerning 
the general question involved, and if 
a bill states a case belonging to a 
general class over which the author- 
ity of the court extends, the jurisdic- 
tion attaches and no error committed 
by the court can render the judgment 
void.” Miller v. Rowan, supra. 


75. Stoff v. McGinn, 52 N.E. 1048, 
178 Ill. 46, 4 Prob.Rep.Ann. 387. 


76. McCarty v. McCarty, 114 N.E. 
S22; 275 Ill.) 573. Contra} Cousins’ v-. 
Cousins, (Tex.Civ.App.) 42 S.W.(2d) 
1043. 

77. See supra §§ 1972, 1973, 1988, 
1989. ; 

78. Wakefield v. Wakefield, 100 N. 


E. 275, 256 Ill. 296, Ann.Cas.1913E 414; 
Miller v. Rowan, 96 N.E. 285, 251 Ill. 
344. Contra Bellinger v. Taylor, 129 
N.Y.S. 435, 144 App.Div. 851 [rev 127 
IN. Ys. 167, 70 =Misc: 1139, 415]. 


79. Moor v. Vawter, 258 P. 622, 84 
Cal.App. 678. 


80. McAllister v. McAllister, 167 
N.W. 78, 183 Iowa 245; Bender v. 
Paulus, 90 N.E. 994, 197 N.Y. 369 [re- 
argument and motion den 95 N.E. 
1159, 198 N.Y. 592]; Washbon v. Cope, 
39 N.E. 388, 144 N.Y. 287; Hotaling v. 
Marsh; i30 (INH 5 249, 132). Nov.) 29% 
Brandow v. Brandow, 66 N.Y. 401 [aff 
4 Thomps.&C. 385]. 


[a] Rule applied.—(1) A judgment 
which adjudicates that the testator’s 
widow took under the will a life es- 
tate in the whole property, and that 
it conferred on her a power to use the 
corpus of the property, if necessary, 
for the support and education of the 
minor children, but did not purport 
to determine whether the power would 
survive the death of the widow, or 
that the provision for the support of 
the children during their minority out 
of the corpus of the estate was a con- 
tinuing provision, terminable only by 
the expiration of their several minor- 
ities, is not res judicata in respect of 
these questions. Brandow v. Brand- 
ow, 66 N.Y. 401. (2) A decree in an 
action to construe a will, decreeing 
that a devise to a predeceased devi- 
see should go to his heirs, not under- 
taking to determine who were such 
heirs, did not prevent determining, in 
a subsequent partition suit, who were 
heirs, and awarding to each the por- 
tion to which he is entitled. McAllis- 
ter v. McAllister, 167 N.W. 78, 183 
Iowa 245. $ 


81. Osburn v. McCartney, 
{69 C. J.—57] 


12 N.E. 
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therein.®? 


72, 121 Ill. 408; McGillis v. McGillis, 
49 N.B. 145, 154 N.Y. 532. 


82. Ill.—Kamerer v. Kamerer, 117 
N.E. 1027, 281 Ill. 587: 


IKky.—Malona v. Schwing, 39 S.W. 
523, 101 Ky. 56, 19 Ky.L. 145. 
N.Y.—Horton v. Cantwell, 15 N.E. 


546, 108 N.Y. 255; 
son, 66 N.Y. 482; 


Duffany v. Fergu- 
Fisher v. Banta, 66 


N.Y. 468; Scott v. Stebbins, 27 Hun 
335 [aff 91 N.Y. 605]. 
Ohio.—In re Kachelmacher’s Hs- 


tate, 178 N.E. 314, 40 Ohio App. 282. 


Wis.—Lichter v. Thiers, 121 N.W. 
153, 139 Wis. 481; Hood v. Dorer, 82 
N.W. 546, 107 Wis. 149. 


[a] Bule applied.—(1) The as- 
signee of a legacy is not bound by a 
judgment rendered in an action for 
the judicial construction of the will to 
which action he was not a party, and 
which was commenced after the exe- 
cution and delivery of the assignment, 
although the legatee was made a par- 
ty thereto. Duffany v. Ferguson, 66 
N.Y. 482 [rev 5 Hun 106]. (2) A de- 
cree rendered by the surrogate, on an 
accounting by the executor, constru- 
ing a will, does not preclude the lega- 
tees from bringing an action to con- 
strue the will if they were not parties 
to the proceeding for an accounting 
and were not represented on such ac- 
counting in such a manner as to bind 
them. Fisher v. Banta, 66 N.Y. 468. 


[b] Persons not capable of being 
stied as corporate body.—Where a will 
provides a fund for the benefit of the 
“superannuated preachers’ of a cer- 
tain religious denomination, and an 
action to construe the will makes the 
beneficiaries defendants under that 
designation, but they do not consti- 
tute a corporate body capable of be- 
ing sued under a general designation, 
and no person answering to the de- 
scription appears to the action, the 
judgment is not conclusive on any of 
the persons intended to be benefited 
by the will. Hood v. Dorer, 82 N.W. 
546, 107 Wis. 149. 


83. Clarke’s Appeal, 389 A. 155, 70 
Conn.) 195.5. 3. Prob: Rep-Ann 9120: 
Schmidt v. Jewett, 88 N.H. 1110, 195 


N.Y. 486, 133 Am.S.R. 815. 
84 Clarke’s Appeal, 39 A. 155, 70 
Conn. 195; Dillard v. Diltard, 34 S.E. 


60, 97 Va. 434, 5 Prob.Rep.Ann. 52. 


' 85. Dillard v. Dillard, supra. 
86. Clarke’s Appeal, 39 A. 155, 70 
Conn. 195; Dillard v. Dillard, 34 S.E. 


60, 97 Va. 434, 5 Prob.Rep.Ann., 52. 


[a] Thus (1) a judgment against 
a person as executor and trustee does 
not bind him individually. Clarke’s 
Appeal, 39 A. 155, 70 Conn. 195, 3 Prob. 
Rep.Ann. 120. (2) A decree dismiss- 
ing a suit by one for construction of 
a will and for an interest claimed 
thereunder on the ground that he took 
nothing under the will is not res ju- 
dicata, against persons joined with 
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Nevertheless, the decree is not res judicata as to 
questions which it does not purport to determine,*? 
nor as to questions which it had no jurisdiction or 
power to decide;*? nor is it binding on any person 
not a party to the action*®? or properly represented 
So, in order to be res judicata, the decree 
must have been rendered in a proceeding between the 
same parties’? or their privies.*® 
parties necessary to support an estoppel by judgment 
does not exist if the suitors do not occupy the same 
individual or representative capacity in each suit;*® 
and the matter in controversy must have been the 
same in the former suit as in the latter,” 


The identity of 


and must 


the executor as defendants in such 
suit, where they bring a suit for con- 
struction of the will, not claiming in 
the same right as plaintiff in the 
former motion, but asserting rights 
separate, distinct, and antagonistic to 
those asserted by him, and they not 
being in privity with him. Dillard v. 
Dillard, 34 S.E. 60, 97 Va. 434, 5 Prob. 
Rep.Ann. 52. 


87. Conn.—Clark’s Appeal, 39 A. 
ap 70 Conn. 195, 3 Prob.Rep.Ann. 
120. 


Ky.—Malona v. Schwing, 39 S.W. 
523, 101 Ky. 56, 19 Ky.L. 145. 
Neb.—Youngson v. Bond, 95 N.W. 


700, 69 Neb. 356, 5 Ann.Cas. 191; An- 
dersen v. Andersen, 96 N.W. 276, 69 
Neb. 565. 


N.Y.—Edson vy. Bartow, 48 N.E. 
154 N.Y. 199, 215, 61 Am.S.R. 6 
arg den 49 N.E. 1096, 154 N.Y. eS 

1 
ING YES: 
3 


Corse v. Chapman, 47 N.F. 81 
Y. 466; Rudd v..Cornell, 6 
757, 58 App.Div. 207 [aff 63 N.E. 823, 
ET UINSY ela. 


Va.—Dillard vy. Dillard, 34 S.E. 60, 
97 Va. 434. 
[a] Rule applied.—(1) A decree of 


a surrogate in relation to the dispo- 
sition ot personal estate under a will 
is not conclusive in an action in the 
supreme court in relation to the dis- 
position of real estate under the same 
provisions. Corse v. Chapman, 47 N. 
fH. 812, 153 N.Y. 466. (2) A judgment 
in an action to construe a will, hold- 
ing that certain bequests to the execu- 
tors vest in them as individuals abso- 
lute ownership of the property unaf- 
fected by any trust under the provi- 
sions of the will, is not a bar to an ac- 
tion against the individual executors, 
which, proceeding on the judgment in 
the first action as correct, seeks to im- 
press on the property in the hands of 
the executors as legatees a secret 
trust for the benefit of the next of kin, 
by virtue of circumstances extrinsic 
to the will. Edson v. Bartow, 48 N.E. 
541, 154 N.Y. 199, 215, 61 Am.S.R. 609. 
(3) Where the testator willed his es- 
tate in trust, the income, during two 
lives, to be divided among his chil- 
dren, but if a child died before the 
termination of the trust having no 
lawful issue, then his share was to 
be paid to the “survivors,” and at the 
termination of the trust the corpus 
was to be divided among the children 
then living and the issue of those 
dead, a judgment deciding that the 
issue of a deceased child was a “sur- 
vivor,” and entitled to a share of the 
portion of the income of a child dying 
without issue, was not conclusive 
on the construction of the will in 
regard to the right of such issue 
to participate in the final distribu- 
tion. Rudd v. Cornell, 68 N.Y.S. 757, 
58 App.Div. 207 [aff 63 N.E. 823, 171 
Net Lal. (4) Where, by statute, 
the construction of the will by a pro- 
bate court is for the information and 
benefit of the executor or administra~ 
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have been determined on the merits.8& A decree 
which merely construes a will generally and condi- 
tionally and is not specific and positive so as to be 
enforceable for a specific amount or on any partic- 
ular chattel does not survive to the husband of a de- 
ceased legatee, so as to entitle him to an account from 
the executor.*® If he wishes to proceed, he must ad- 
minister and file his supplemental bill to complete 
the proceedings.°° 


[§ 2053] (2) Decree Making Partial Distribution 
of Funds of Estate. In accordance with principles 
already considered,®! a decree making partial dis- 
tribution of the funds of an estate is—so long as it 
stands—conclusive with respect to all rights in the 
fund distributed;®? but it is conclusive only as to 
those funds distributed,®* and the decree cannot be 
made the basis of an estoppel when another distinct 
fund is to be distributed, although it be part of the 
same estate,®* and although precisely the same legal 
questions are involved.®® The duty of the auditing 
judge in distributing on a second amount is to dis- 
tribute according to law, just as this is the duty of 
a judge in the first distribution; and in discharging 
this duty he must be free to disregard a decision of 
his own, or that of another, on the same bench, which, 
as he is better informed, he would reject.®® 


[§ 2054] (3) Decree for Sale of Property Dispos- 
ed of by Will. Where, in an action for the con- 
struction of a will, a court having jurisdiction of 
the subject matter and of the parties interested de- 
crees a sale of the property disposed of by will, a 
sale under the decree is valid and the purchaser will 
be protected in his purchase.®*? On the other hand, 
an action may be maintained against the purchaser 
at such sale to enforce a lien for the purchase mon- 
ey.?8 


[§ 2055] (4) As Protection for Personal Repre- 
sentative. As elsewhere shown, it is the right of the 
executor or administrator with the will annexed or 
testamentary trustee in case of doubt as to the prop- 
er construction of a will to ask the court to construe 
the will and define the duties imposed on him there- 
by,®® and inasmuch as he is compelled to obey the 
deeree of the court to which he has gone for advice, 
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he cannot be rendered liable in so doing because the — 
decree is erroneous.!. And where the decree is de- | 
clared erroneous on appeal therefrom, he may file an 
amended petition for the purpose of correcting mis- 
takes in the administration which he hes made in 
rehance on such decree.” 


[§ 2056] (5) Effect on Judgment of Probate. A 
decree of a court of equity construing a will and in- 
structing the executors as to the operation of its 
terms and the execution of its trust, while it ascer- 
tains and determines the existence of a probated will, 
it does no more than that. It does not strengthen 
the judgment of probate, but leaves it as it was, its 
status unchanged, and is binding force on the heir 
neither augmented nor diminished.? 


[§ 2057] (6) Waiver of Right To Object to Judg- 
ment. The right to question the validity of a judg- 
ment construing a will and making distribution in 
accordance with such construction may be lost by 
waiver,‘ and is lost by long acquiescence in the judg- 
ment, by acting under it as if it were valid and by 
profiting from such conduct.® 


[§ 2058] (7) Decree of Court of Another State. 
A decree of the court of another state construing the © 
will of a testator, a resident therein, is conclusive © 
as to the personal estate left by the testator,® and as 
to the rights of devisees under the will of land sit- 
uated in that state,’ but not as to the rights of devi- 
sees of land of the testator situated in another state; 
as to those lands courts of that state will construe the 
will.8 As is the case with other deerees,® identity of 
parties and subject matter is essential to the conclu- 
siveness of a foreign deeree.1® It has been held that 
the construction of a will made by a court in the ju- 
risdiction in which the testator was domiciled at the 
time of his death cannot be pleaded in bar of a pre- 
vious decision of the court of another state constru- 
ing the same will, unless the title of the persons en- 
titled to the property devised by it has been perfect- 
ed by their taking possession of it under the decision 
of the foreign forum.!! 


[§ 2059] e. Correction or Vacation of Decrees; 
Rehearing. Rules governing the correction and va- 


tor only, in order to advise him what 94. 


course to pursue, the court adjudi- 
cates nothing beyond his rights and 
liabilities in the execution of his of- 
fice, and controversies between ad- 
verse claimants under a devise in the 
will (Youngson v. Bond, 95 N.W. 700, 
69 Neb. 356, 5 Ann.Cas. 191; Andersen 
v. Andersen, 96 N.W. 276, 69 Neb. 565) 
(5) or between the executor and ad- 
ministrator and persons claiming ad- 
verse to the estate (Youngson v. Bond, 
. 95 N.W. 700, 69 Neb. 356, 5 Ann.Cas. 


191) will not be affected thereby. 
88. Dillard v. Dillard, 34 S.E. 60, 
97 Va. 434, 5 Prob.Rep.Ann. 52. 


89. Dawson v. Dawson, 21 S.C.Eq. 
34. 


90. Dawson v. Dawson, supra. 
91. See supra § 2052: 


92. In re Kellerman’s Mstate, 88 A. 
865, 242 Pa. 3; Appeal of Kline, 86 
Pa. 3638. 


93. Appeal of Kline, supra; Stahl’s 
Estate, 25 Pa.Super. 402. 


In re Kellerman’s Estate, 88 A. 
865, 242 Pa. 3; Appeal of Guenther, 4 
Wkly.N.C. (Pa.) 41. 


95. In re Kellerman’s Estate, 88 A. 
865). 242 Pa. 3. 


96. In re Kellerman’s Bstate, su- 
pra. 
97. Bridges v. Rice, 99 Ill. 414. 


To same effect Schori v. Stephens, 62 
Ind. 441; Park Hill Go. v. Herriot, 58 
N.Y.S. 552, 41 App.Div. 324. 
98. Cowles v. Pollard, 51 Ala. 445. 
99. See supra § 1995. 


1. -Fraser’s Ex’r v. Page, 
73, 5 Ky.L. 790. 


2. Fraser’s Ex’r v. Page, supra. 


3. Kaplan y. Coleman, 60 So. 885, 
180 Ala. 267. 


4. In-re Ross’ 
151, 181 Wis. 125. 


5. In re Ross’ Estate, supra. 
[a] Rule applied.—Where the tes- 


82 Ky. 


Estate, 194 N.W. 


tator left real and personal estate to! 136. 


his widow for life, and thereafter di- 
rected such estate to be divided among 
his children, and on petition of the 
widow the county court assigned the 
residue of the estate to the chiidren, 
each taking a vested estate, subject 
to the life estate of the widow, not- 
withstanding the will contemplated 
contingent estates to the children, 
failure to question such judgment by 
the children for more than twenty 
years, being inconsistent with a pres- 
ent claim that their interest was con- 
tingent, amounted to a waiver of their 
present claim. In re Ross’ Hstate, 194 
N.W. 151, 181 Wis. 125. 


6. Osburn v. McCartney, 12 N.E. 
Vagebed le) OSs 


7. Osburn v. McCartney, supra. 
8. Osburn v. McCartney, supra. 
9. See infra § 2052. 


10. Clark’s Appeal, 39 A. 155, 70 
Conn. 195, 3 Prob.Rep.Ann. 120. 


11. Bridgeforth v. Gray, 39 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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cation of decrees in equitable actions generally!? are 
applicable to deerees in actions for the construction 
of wills.1% The petition and evidence must show 
sufficient grounds for granting the relief prayed.** 
A deeree which is incomplete will, to that extent, be 
corrected.1° A decree construing a will which de- 
clares a clause therein invalid, where there is no evi- 
dence to show any probability that such clause would 
ever be enforced, will be modified by striking there- 
from the adjudication as to its validity. Where 
persons having no interest are improperly made par- 
ties, this constitutes a ground to set aside or vacate 
the judgment as to them, but only as to them.17° A 
judgment rendered in an action for the construction 
of a will submitted on an agreed statement of facts 
is not binding on one who did not agree to such state- 
ment, and it should be set aside and vacated as to 
him.1® The application to vacate a judgment con- 
struing a will need not be made at the term at which 
it was entered, especially where it was not binding on 
applicant.1® 


Opening or vacating default. In accordance with 
elementary principles elsewhere considered,?° on an 
application to vacate a judgment by default, in an 
action to construe a will on the ground that the peti- 
tioner was prevented by an unavoidable casualty or 
misfortune from defending the action, it is essen- 
tial that a prima facie showing be made as to a meri- 
torious defense.21_ And, in a proceeding of this char- 
acter, a dismissal of the petition to construe the will 
is erroneous, a trial on the merits not being contem- 
plated nor proper until after judgment shall have 
been vacated.22 If, however, the judgment is va- 
cated, issue may then be joined and the ease tried on 
its merits.2? Under a statute providing that a non- 
resident defendant not personally served with proc- 
ess may, within three years after the deeree, be ad- 
mitted to answer the bill on petition showing merits, 
the petition of a nonresident defendant in a suit for 
the construction of a will who was not personally 
served with process must disclose merits;?* but this 
may be done by making an issue of either law or 


12. See Equity §§ 871-936. Lv. 

13. See cases infra this section. 

14. In re Engel’s Estate, 179 N.Y. 
S. 557. 

[a] Rule applied.—A decree of the 
surrogate’s court, construing a will in 


the executor’s accounting proceeding 20. 
on the facts then before it, and di- 21. 


Dustowe, supra. 
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Citizens’ Bank & Trust Co. v. 
Dustowe, 125 S.E. 546, 188 N.C. 777. 


18. Citizens’ Bank & Trust Co. v. 26. 


19. In re Durham’s Estate, 211 N. 27. 
W. 358, 203 Iowa 358. 


See Equity § 946. 28. 
Heater v. Bagan, 221 N.W. 932, 
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fact.25 


Rehearing; interlocutory decree.2* Where, on a 
bill filed by an executor for the construction of the 
will and administration of the estate under the di- 
rection of the court, the decree rendered is interlocu- 
tory, a beneficiary may file his petition in the cause to 
have the decree reheard, the will construed, and the 
estate distributed in accordance with such construc- 
tion.?7 


[§ 2060] f. Extending Final Judgment for AI- 
lowance of Costs. After a final judgment has been 
entered it cannot be extended or enlarged by making 
an order that an allowance for costs be made,’* or 
by providing that in case of appeal the court will 
retain jurisdiction to ascertain the allowances to be 
made for expenses and counsel fees incurred.?® Such 
order is incapable of execution and must be treated 
as surplusage.®° 


[§ 2061] 14. Case Reserved, Certified, or Report- 
ed for Advice. In some of the New England states 
cases for the construction of wills and for advice and 
instructions are frequently reserved*! or certified?? 
by inferior courts of equity to the courts of last re- 
sort, or reported by single justices of those courts to 
the full court,** in accordance with statutes sanction- 
ing this practice. Nevertheless, to obtain the deter- 
mination of such court on the question of the con- 
struction of a will, thé statutory procedure must be 
followed.*4 And where the statute provides for the 
construction of a will by a bill in equity for that pur- 
pose only, a bill in equity for specific performance 
does not authorize a certification of the case to, or 
confer jurisdiction on, the supreme court to pass 
on the questions involved, when certified.25 A stat- 
ute requiring the superior court to certify to the su- 
preme court for determination all bills in equity for 
construction of, or for instructions relative to, any 
will, whenever the cause is ready for hearing for final 
decree, does not require the superior court to make 
findings of fact when a bill of this character is fil- 


tion he could make an issue of either 
law or fact.’”’ Brown v. Brown, supra. 
In equitable actions generally. 
see Equity § 873. 

Sims v. Sims, 27 S.E. 436, 94 
Va. 580, 64 Am.S.R. 772. 


Horton v. Upham, 43 A. 492, 72 
Conn. 29, 32. 


recting how payments shall be made 
to the testator’s widow, will not be 
modified until it appears to the satis- 
faction of the court that she has suc- 
ceeded in establishing her right to 
dower and that judgment of a court 
of competent jurisdiction’ has been 
entered awarding her such dower, not 
merely that she has commenced ac- 
tion in the supreme court therefor. 
In re Engel’s Hstate, 179 N.Y.S. 557. 


[b] Evidence held sufficient to sus- 
tain issues for petitioner.—Rissman 
v. Wierth, 91 N.E. 87, 244 Ill. 95. 


15. Stephens v. Stephens, 178 S.W. 
1066, 165 Ky. 727. 


a] As, for instance, a decree 
which directs the executors to pay the 
income from lands to certain persons 
and which fails to fix the time of pay- 
ment. Stephens v. Stephens, 178 S.W. 
1066, 165 Ky. 727. 


_ 16 Davis v. Davis, 83 N.Y.S. 794, 
86 App.Div. 401. 


206 Iowa 1301. 


22. Heater v. Bagan, 221 N.W. 932, 
934, 206 Iowa 1301. 


“Tt is obvious that it would be quite 
improper to try the issue of vacating 
the judgment if there was no showing 
of any defense to the action.” Heater 
v. Bagan, supra. 


23. Heater v. Bagan, 221 N.W. 932, 
206 Iowa 1301. 


24. Brown v. Brown, 6 S.W. 869, 7 
S.W. 640, 86 Tenn. 277. 


25. Brown v. Brown, 6 S.W. 869, 7 
S.W. 640, 86 Tenn. 277, 298. 


“The purpose of the statute was to 
place the nonresident who comes with- 
in its saving in the same plight as if 
the cause were then newly begun— 
when he presents his petition and is 
admitted to defend; that is, to place 
him in the same status as if the 
cause were just standing for defense. 
It is obvious that by this construc- 


“No such allowance can ever be 
made except as an integral and spe- 
cific part of the judgment of the court, 
and in such case the judgment file 
must be signed by the judge.’’ Hor- 
ton v. Upham, supra. 


29. Hewitt v. Wheeler School & 
Library, 72 A. 935, 82 Conn. 188. 
30. See case supra, note 29, 


31. Bennett v. Packer, 39 A. 739, 
70 Conn. 357, 66 Am.S.R. 112, 3 Prob. 


Rep.Ann. 56; Turner v. Laird, 35 A. 
1124, 68 Conn. 198. 


32. Maddalena v. Masso, 
601, 48 R.I. 92. 


33. Woodbridge v. Jones, 67 N.E. 
878, 183 Mass. 549. 


34. Maddalena vy. Masso, 135 A. 
601, 48 R.I. 92; Newport Hospital v. 
Harvey, 133 A. 648, 47 R.I. 382. 

35. Maddalena v. Masso, 135 A. 
601, 48 R.I. 92; Newport Hospital v. 
Harvey, 133 A. 648, 47 R.I. 382. 


135 A. 
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ed.2° In a report to the higher court of a case in- 
volving the interpretation of a clause in a will, not 
only the clause itself, but the whole will, should be 
placed before the court, otherwise the court will en- 
ter on the consideration of it with reluctance.** 
Questions not involved in the construction of the 
will will not be decided.*® The advice of the court 
must be limited to the construction and effect of the 
will.?® As a general rule the court will not construe 
the will of a person domiciled in another jurisdiction 
when the title to personal property or to real prop- 
erty located in that jurisdiction is involved.*® Al- 
though the will has previously been before the court 
for construction on a case reserved, the court will 
hear the case where the questions presented for de- 
termination were not presented on the first reserva- 
tion because the facts on which they arose were not 
then known to the parties,*? and, if requested to do 
so, will interpret the opinion of the court used in the 
former opinion and judgment and determine its ap- 
plication ;4*2 but the court will not, on a second res- 
ervation, consider questions previously adjudicated, 
whatever its conclusions might be on the questions so 
decided if they were now presented for the first 
time.*? It is the manifest duty of the court to ac- 
cept the former conclusions as fixing the law of the 
instrument in so far as they go.*4 It has also been 
held that, where the supreme court of errors has givy- 
en its opinion as to the construction of a will on a 
case reserved for its advice, it will not, except at its 
discretion, consider the same questions where they 
afterward come before it on a probate appeal be- 
tween the same parties.*® 


Costs. In Connecticut it has almost uniformly 
been held that no costs will be taxed in favor of ei- 
ther party in the court where the ease reserved for 
advice is sent,*® and that no allowance from the 
property involved should be made for the expenses 
and fees of the proceeding ;*7 although it was held 


36. Horton v. Horton, 129 A. 499, 
46 R.I. 492. 
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Fitzgerald, 60 A. 694, 78 Conn. 4, 10 
Prob.Rep.Ann. 644; 
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in one decision that reasonable costs of the suit 
should be allowed to be paid from the estate,** and 
in another costs were taxed in favor of plaintiff and 
some of the legatees against the estate.*? In Rhode 
Island, under a statute authorizing allowance for 
expenses and counsel fees in a suit to construe a will 
to be taxed as costs and paid out of the estate, the 
superior court, certifying a suit by a testamentary 
trustee to construe the will to the supreme court, 
may, on the supreme court advising a decree author- 
izing the trustee to pay costs as taxed, allow, on ap- 
plication, expenses and counsel fees to be taxed as 
costs and payable out of the funds in the hands of 
the trustee, in the absence of any application to the 
supreme court for any allowance.°° 


[§ 2062] 15. Costs*1—a. In General. As else- 
where shown, costs are never allowable in the ab- 
sence of statutory authority therefor;°? and this 
rule applies to actions for the construction of wills.** 
As in other equitable actions,°* the allowance of 
costs in actions to construe wills rests largely in the 
discretion of the court,®® and this discretion is not 
subject to review in the absence of an abuse there- 
of ;°* but as in other equitable actions,’* this dis- 
cretion is not an arbitrary one but a legal one to be 
exercised with the limits of legal and equitable prin- 
ciples.>8 


Friendly suit. It has been held that no eosts will 
be allowed in a friendly suit for the construction of 
a will.®? 


[§ 2063] b. Parties Entitled to Costs and Parties 
or Property Liable for Costs—(1) Executors, Testa- 
mentary Trustees, and Administrators with the Will 
Annexed. Where a will is so ambiguously express- 
ed that the executor, testamentary trustee, or admin- 
istrator with the will annexed is justified in asking 
for instruction, he will be allowed his costs out of the 
general estate,°° and it is erroneous to impose such 


Mass.—North cams Nat. Bank Vv. 


Weed v. Scofield, | Curtiss, 187 N.E. 546 


In equitable actions generally see 
Equity § 720. 

37. Woodbridge v. Jones, 
878, 183 Mass. 549, 551. 


“Where that is not done we cannot 
be entirely free from apprehension 
that something which, if placed be- 
fore us, would have thrown light up- 
on the question invoived, may have 
been omitted, and, ina close case, that 
the thing omitted might have led us 
to a different conclusion.’”? Wood- 
bridge v. Jones, supra. 


67 N.E. 


88. Bennett v. Packer, 39 A. 739, 
70 Gonn. 36%, 66 Am-.S:R.'112, 3 Prob, 
Rep.Ann. 56. 

39. Dotten v. Glennie, 106 A. 824, 
93 Conn. 472. 

40. Gillette v. Stewart, 144 A. 461, 


108 Conn. 611. 
41. Turner v. Laird, 35 A. 1124, 68 


Conn. 198. 

42. Farnam v. Farnam, 77 A. 70, 83 
Conn, 369. 

43. Farnam v. Farnam, supra, 

44. Farnam v. Farnam, supra. 

45. Maltby’s Appeal, 47 Conn. 349. 

46. Beardsley v. Johnson, 134 A. 
530, 105 Conn. 98; Dotten v. Glennie, 
106 A. 824, 98 Conn. 472; Hughes v. 


49 A. 22, 73 Conn. 670; Adams v. Lilli- 
bridge, 49 A. 21, 73 Conn. 655; Cun- 
ningham v. Cunningham, 43 A. 1046, 
%2.Conn. 253. 


47. Hughes v. Fitzgerald, 60 A. 
694, 78 Conn. 4, 10 Prob.Rep.Ann. 644. 


48. In re Simons’ Will, 11 A. 386, 
55 Conn. 239. 


49. Angus v. Noble, 46 A. 278, 73 
Conn. 56, 5 Prob.Rep.Ann. 643. 


ee Luttgen v. Tiffany, (R.I.) 93 A. 
o4. 


51. Costs and fees on: 
Appeal see supra § 2078. 


Case reserved or reported for advice 
see supra § 2061. 


52. See Costs § 3. 
_53. North Adams Nat. Bank v. Cur- 
tiss, (Mass.) 187 N.B. 546; Wallace 


v. Sheldon, 76 N.W. 418, 56 Neb. 55; 
In re Donges’ Estate, 79 N.W. 786, 103 
Wis. 497, 74 Am.S.R. 885. 


54. See Costs § 22. 

55. Ga.—Bacon y. Central Bank & 
ines Comparator 168 S.E. 776, 176 

a. : 


lll.—Board of Administration y, 
Stead, 102 N.E. 178, 259 Ill. 194. 


Kan.-——Singer v. Taylor, 139 P. 931, 
91 Kan. 190, Ann.Cas. 1915C Melon 


Mo.—Sandusky v. 
W. 390, 265 Mo. 219 


Neb.—Smullin v. Wharton, 119 N.W. 
773, 121 N.W. 441, 83 Neb. 328. 


N.Y.—Dill v. Wisner, 88 N.Y. 153; 
Provost v. Provost, 70 N.Y. 141; Gour- 
ley v. Campbell, 66 N.Y. 169; Lefevre 
v. Lefevre, 59 N.Y. 484; Brown v. 
Brown, 41 N.Y. 507; Downing v. Mar- 
shall, 37 N.Y. 380; Post v. Hover, 30 
Barb. 312 [aff 33 N.Y. 593q: 


56. Luttgen v. Tiffan 
A. 847, : x 


57. See Costs § 22. 


more Sandusky v. Sandusky, 177 S. 

390, 265 Mo. Anes Smullin v. Whar- 
pe 119 N.W. 77 121 N.W. 441, 83 
Neb. S28 Wallace V. Sheldon, 76 N.W. 
418, 56 Neb. 5s 


59. Morse v. Lyman, 24 A. 763, 64 
Wats INST ; 
60. Ill—City Nat... Bank & Trust 


Co. of Evanston v. White, 169 N.B. 197, 
337 Ill: 442. 


Ky.—Ward v. Wright, 246 S.W. 123, 
197 Ky. 148; Crofoot’s Ex’r v. Duvall, 
3 Ky.L. 541, 11 Ky.Op. 448. 


Me.—Bates v. Schillinger, 145 A. 
395, 128 Me. 14. 


Neb.—McClary v. Stull, 62 N.W. 501, 
44 Neb. 175. 


‘Sandusky, ITS 


(R.I.) 95 


For latey cases, developments and changes in the law see Annotations, same title and section number. 
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costs on him;®! and he will also be allowed his costs 
out of the estate where he is obliged to bring an ac- 
tion against conflicting claimants for construction of 
a will which is not ambiguous.®°? But costs out of 
the estate will not be allowed him where a bill for 
construction is unnecessary or improper,°* as for 
instance, where the will is free from doubt or ob- 
scurity,°* where the action is prematurely brought,°*° 
where he has no duty to perform or interest to pro- 
tect such as requires the advice of the court;*°® 
where he has no estate of the testator in his hands 
and the fund in dispute is not under the control of 
the court but has been paid over to the beneficiary 
to whom it belonged,®? or where the bill is not 
brought in good faith, but principally for the ad- 
vancement of his own interest and the bill is not sus- 
tained.** In such circumstances he is usually re- 
quired to pay his own costs,®® and, according to some 
decisions, the costs of defendants,’ although it has 
been held that the suit will be dismissed without costs 
_as to either party.*1 So it has been held that, where 
a court of probate has first obtained jurisdiction and 
there 1s no necessity or any ground for invoking the 
jurisdiction of a court of equity, thereby delaying 
the proceedings in the probate court and burdening 
the estate with further expenses of litigation, the ex- 
ecutor is not entitled to costs out of the estate;7? 
that executors, who instituted proceedings to be re- 
lieved from the amount charged against them in their 
final account, and who were refused relief therefrom, 
are liable to pay the costs of the suit, although they 
also asked incidentally for a construction of the will 
by the same bill;7* and that an executor is person- 


N.H.—Atty.-Gen. v. Town of Dub-,179; 


lin, 41 N.H. 91. 
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Smith v. Rockefeller, 3 Hun (N. 
Y.) 295, 5 Thomps.&C. 562; 
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ally chargeable with costs of litigation instituted 
against him by a legatee to establish her fund free 
from the testator’s debts, where his resistance is not 
justified by any ambiguity in the will, and he is the 
only other beneficiary.’* 


Making unnecessary parties. An administrator 
with the will annexed will not be allowed costs in- 
curred by making unnecessary parties.*® 


[§ 2064] (2) Beneficiaries. Generally, where a 
will is so ambiguously expressed that a beneficiary is 
justified in asking for a construction thereof, he will 
be allowed costs out of the estate.7® Such costs 
should be charged against the estate and not against 
the executor personally.*7 And it has been held that, 
where a beneficiary of a testamentary trust incurs 
expenses in successfully maintaining the rights of the 
testatrix under her husband’s will, the trustee’s in- 
terest being conflicting because he represented both 
estates, the beneficiary is entitled to reimbursement 
from the estate;78 and that this right is not affected 
by the facet that some of the beneficiaries did not de- 
sire the protection of the estate,7® or by the fact 
that a guardian ad litem represented other benefici- 
aries with adverse interests.2° But the beneficiary 
is not entitled to costs out of the estate but must 
pay his own costs where a bill brought by him for 
construction is unnecessary.®! And it has been held 
that, where a legatee and devisee bring’ an action 
against the executor merely for an abstract opinion 
of the court with regard to their rights under the 
will, and not. for advice on which a decree or some 
direction of the court in the nature of a decree is 


costs in a court of equity where the 


Re Ken-| same relief could have been obtained 


N.J.—Baxter’s Ex’rs v. Baxter, 10 
A. 814, 43 N.J.Eq. 82; Annin’s Ex’rs 
v. Vandoren’s Adm’r, 14 N.J.Eq. 135. 


N.Y.—Cook v. Munn, 33 Hun 25; 
Rogers v. Henderson, 4 Johns.Ch. 608. 


N.C.—Blackledge v. Singleton, 7 N. 
C..597; 


61. Crofoot’s Ex’r v. Duvall, 3 Ky. 
L. 541, 11 Ky.Op. 443; Rogers v. Hen- 
derson, 4 Johns.Ch. (N.Y.) 608. 


62. Merrill v. Hayden, 29 A. 949, 
86 Me. 133. 


63. Conn.—Hughes v. Fitzgerald, 
4 A. 694, 78 Conn. 4, 10 Prob.Rep.Ann. 
4, - 


J1l.—Craw v. Craw, 71 N.E. 450, 210 
Ill. 246. 


N.J.—Baxter’s Ex’rs v. Baxter, 10 
A. 814, 43 N.J.Eq. 82; Annin’s Ex’rs 
v. Vandoren’s Adm’r, 14 N.J.Eq. 135. 


N.Y.—Garlock v. Vandevort, 28 N.E. 
599, 128 N.Y. 374; Hobart College v, 
Fitzhugh, Powell v. 
Demming, Smith v. 
docketever, 3 Hun 295, 5 Thomps.&C. 
562. 


N.C.—Horah v. Horah, 60 N.C. 650. 
Ont.—Re Kendrew, 43 Ont.L. 185. 


64. Baxter’s Ex’rs v. Baxter, 10 A. 
814, 48 N.J.Eq. 82; Colson v. Martin, 
62 N.C. 125. 


65. Hobart College v. Fitzhugh, 27 
N.Y. 130. 


66. Hughes v. Fitzgerald, 60 A. 694, 
78 Conn. 4, 10 Prob.Rep.Ann. 644. 


67. Annin’s Ex’rs. v. 
Adm’r, 14 N.J.Eq: 135. 


68. Craw v. Craw, 71 N.E. 450, 210 
Ill. 246; Dane v. Walker, 109 Mass. 


Vandoren’s 


drew, 43 Ont.I.. 185. 


[a] Rule applied.—(1) Costs are 
properly decreed against an executor, 
on dismissal of his bill, without pro- 
viding that they be paid by the estate 
or in due course of administration, 
where it is clear the bill was filed for 
the purpose of advancing complain- 
ant’s own interest as an heir. Craw 
v. Craw, 71 N.E. 450, 210 Ill. 246. (2) 
When, in an action brought for the 
construction of a will by the executor, 
the court finds that it was not a prop- 
er case to apply to the court therefor, 
that plaintiff has used the funds of 
the estate in his individual business, 
and refuses to find that plaintiff acted 
in good faith, or was ready and will- 
ing to pay over the funds to the per- 
sons who might be entitled thereto, 
plaintiff was properly charged person- 
ally with costs. Smith v. Rockefel- 
we 3 Hun (N.Y.) 295, 5 Thomps.&C. 


69. Craw v. Craw, 71 N.E. 450, 210 
Ill. 246; Hobart College vy. Fitzhugh, 
27 N.Y. 130; Powell v. Demming, 22 
Hun (N.Y.) 235; Smith v. Rockefel- 
bee 3 Hun (N Y.) 295, 5 Thomps.&C. 


70. Dane v. Walker, 109 Mass. 179; 
Horah v. Horah, 60 N.C. 650; Rexroad 
v. Wells, 13 W.Va. 812. 


71. Annin’s Ex’rs v. Vandoren’s 
Adm’r, 14 N.J.Eq. 135; Hobart College 
v. Fitzhugh, 27 N.Y. 130. 


72. Garlock v. Vandevort, 28 N.E. 
599, 128 N.Y. 374. See In re Schaff- 
ner’s Will, 227 N.Y.S. 443, 131 Misc. 
559 [aff sub nom. Germann vy. Reyn- 
olds, 230 N.Y.S. 839, 224 App.Div. 734 
(appeal dism 164 N.E. 600, 249 N.Y. 
601)] (an executor seeking the con- 
struction of a will cannot recover 


in the surrogate’s court). 


73. Beatty_v. Trustees of Cory 
Universalist Society, 39 N.J.Eq. 452. 


74. Wiggins v. Wiggins, 56 A. 148, 
65 N.J.Eq. 417. 


75. Colson v. Martin, 62 N.C. 125. 
And see as sustaining this view Fer- 
rand v. Howard, 38 N.C. 381. 


76. Heckler v. Young, 264 Ill.App. 
34; Eckford v. Eckford, (lowa.) 53 N. 
W. 345; Atty.-Gen. v. Town of Dublin, 
41 N.H. 91; In re Buckton, [1907] 2 
Ch. 406; Jolliffe v. East, 3 Bro.Ch. 25, 
29 Reprint 387; Ruddock v. Poole, 1 
Jur. 980. 


[a] Reason assigned is that the 
application is necessary for the ad- 
ministration of the trust, and that 
the costs are necessarily incurred for 
the benefit of the estate regarded as a 


whole. In re Buckton, [1907] 2 Ch. 
406. 
77. Eckford v. Eckford, (Iowa) 53 


N.W. 345. 


78. Smith v. Johnson, 
67, 200 App.Div. 811. 


79. Smith v. Johnson, supra. 
80. Smith v. Johnson, supra. 


81. Ely v. Ely’s Ex’rs, 20 N.J.Eq. 
43; Wead v. Cantwell, 36 Hun (N.Y.) 
528; Neff v. Neff, 2 Disn. (Ohio) 468, 
3 Wkly. Law Gaz. 231. 


[a] Thus, where a bill is filed by 
a legatee against the executor for con- 
struction of the will and the intent is 
so obvious that construction is not 
needed, complainant’s costs are not 
taxable against the estate, but each 
party must pay his own costs. Ely v. 
Ely’s Ex’rs, 20 N.J.Eq. 43. 


194 N.Y.S. 
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asked, the action will be dismissed without costs ; legatee disclaiming any dispute as to the right of the 
to either party;°? that, if a party claims as legatee, | legatee to his legacy.®* 


and his bill is dismissed, he will not be entitled to his [§ 2065] (8) Parties Having No Interest. Costs 


costs out of the testator’s estate, especially if he long 
neglected to bring a suit;** and that, where a pill 
is filed by one beneficiary against another for a con- 
struction of the will, neither party will be allowed 
costs;** although there is authority to the effect that 
on a bill of the character last mentioned, the unsue- 
cessful party should pay the costs of all whom he 
has brought before the court with the possible excep- 
tion of the trustees;*° whether he ought to pay their 
costs, it was said, is sometimes open to question.*® 
The residuary legatee should pay the costs upon the 
granting of an order declaring the construction of a 
will resulting in the legacy claimed by the mover of 
the order being given to him, where the residuary 
legatee and the executor of the estate made no reply 
to letters written them on behalf of the legatee re- 
questing the payment of his legacy and on the argu- 
ment of the motion his claim was strenuously resist- 


will not be charged against the estate in favor of one 
asking a construction of the will where he has no 
present interest under the will, and therefore no in- 
terest in its construction,*® or in favor of one who 
makes an unfounded claim for an interest in the es- 
tate in a suit brought by the executor to determine 
his rights.6® On the contrary, he is hable for the 
costs of the proceeding.®® If a purchaser from a 
beneficiary under a will refuses to complete the pur- 
chase and is unsuceesstul in litigation involving a 
construction of the will on the question of title, he 
must, as is ordinarily the case in adverse litigation, 
pay the costs thereof.°! The general rule authorizing 
payment out of the estate of the costs of all par- 
ties to an action for the construction of an ambigu- 
ous will®? cannot be extended to those occupying the 
position of outsiders or third parties.®* 


ed although there was filed after the motion was [§ 2066] (4) When Costs Payable to All Par- 


launched a letter from a solicitor 


82. Little v. Thorne, 93 N.C. 69. 


83. Atty.-Gen. v. Town of Dublin, 
Atop Nets O15 


84. Randull v. Josselyn, 10 A. 577, 
59 Vit. 557. 
one In re Buckton, [1907] 2 Ch. 


86. In re Buckton, supra. 


87. Re Craig, 3 Dom.L.R. 59, 3 Ont. 
W.N. 870. 


88. Brumsey v. Brumsey, 184 N.H. 
627, 351 Ill. 414. 


89. Van Derlyn v. Mack, 100 N.W. 
278, 1837 Mich. 146, 109 Am.S.R. 669, 
66 L.R.A. 437, 4 Ann.Cas. 879. 


90. Van Derlyn v. Mack, supra. 


91. Smith v. Coleman, 22 Grant Ch. 
(Ont.) 507. 


92. See infra § 2066. 


93. Smith v. Coleman, 22 Grant 
Ch. (Ont.) 507. 


94, Ala.—Trotter v. Blocker, 6 
Port. 269. 


Conn.—Beer v. Squires, 129 A. 382, 
102 Conn. 503; Security Co. v. Pratt, 
32 A. 396, 65 Conn. 161. 


Del.—Williams v. Floyd, 112 A. 377, 
12 Del.Ch. 256. 


Hawaii.—Wodehouse vy. Robinson, 
27 Hawaii 602; In re Brown’s Estate, 
24 Hawaii 573. 


11 ——Alford* v. Bennett, 117 N.B. 
89, 279 Ill. 375; Haight v. Royce, 113 
NEBR oga il. 162 Strickland yin, 
Strickland, 111 N.E. 592; 271 Ill. 614; 
Guerin yv. Guerin, 110 N.E. 402, 270 
111.239; Dean v. Northern Trust Coy, 
107 N.B. 186, 266 Ill. 205; Board of 
Administration v. Stead, 102 N.B. 173, 
259 Ill. 194; Kendall v. Taylor, 92 N. 
Ie. 562, 245 Mily GAT, 37) uA NS L64; 
Craw v. Craw, 71 N.E. 450, 210 Tl. 
246; Lombard. v. Witbeck, 51 N.B 
61, 173 Ill. 396; Arnold v. Alden, 50 
N.E. (0d sL7o-sl. 2295) Ineraham. av, 
Ingraham, 48 N.E. 561, 49 N.E. 320, 
169 Ill. 432; Woman’s Union Mission- 
ary Society of America v. Mead, 23 
N.E. 603, 181 Ill. 338; Aloe v. Lowe, 
230 Tl. App. 538; Montgomery, Hart 
& Smith v. Dime Savings & Trust Co., 
214 Tll.App. 553. 


' Towa.—Howard v. Smith, 42 N.W. 
‘585, 78 Iowa 73. 


of the residuary | ties Out of Estate or Fund. In most,®4 but not in 


Kan.—Singer v. Taylor, 139 P. 731, )Lans. 348]; Brown v. Brown, 41 N. 
91 Kan. 190, Ann.Cas.1915C 713. Y. 507;  Schettler v. Smith, 41 N.Y. 


ied A 3285) “Oxley ’ “ve “ane, "35 ONGY) 406 
Me.—Merrill v. Winchester, 113 A. ? 2 
261,120 Me. 203; Barry v. Austin, 105 | Barker, v. ‘Murray, 14 N.Y.S. :79,7/60 


: . Hun 576; Riker v. St. Luke’s Hos- 

A. 806, ‘ arris v. Moses, ; D 
164A’ 703, 117 Me. 391; Bailey v, |Pital 35 Hun 512 [aff 102 N.Y. 742]; 
Worster, 68 A698, 103 Me.170-5Chirh | 00m» Me BUQNR, Sohn 2a 5/t a eae 
ford v. Stewart, 49 A. 52,95 Me. 38;|DeKay, 9 Paige 521 [aff 5 Den, 646]; 
Jackson vy. Thompson, 24 A. 459, 84|Rarks v. Parks, 9 Paige 107; King v. 
Me. 44: Moore v. Alden, 14 A. 199, 80 | Strong, 9 Paige 94; De Peyster v. 
Me. 301, 6 Am.S.R. 203; Straw v. East | Clendining, 8 Paige 295 [aff 26 Wend. 
Maine Conference, 67 Me. 493; Drew ee Fone v. Van Schaick, 7 Paige 
7 Waketieldl 4) \re.1291. [aff 20 Wend. 5641; Wood v. Van- 
D . denburgh, 6 Paige 277; Hawley v. 
Md.—Matthews v. Targarona, 65 A.| James, 5 Paige 318 [rev on other 
60, 104 Mad. 442, 10 Ann.Cas. 153;] grounds 16 Wend. 61]; Smith v. 
Thomas v. Levering, 21 A. 367, 23 A.| Smith, 4 Paige 271; Floyd vy. Barker, 
, pie a ae Buchanoon v. Lioyd,|1 Paige 480; Rogers v. Ross, 4 Johns. 
A. eo 171, 64 Md. 306; Pat-|Ch. 608. Apparently contra Renwick 
terson v. Wilson, 1 A. 68, 64 Md. 193. v., Weeden, 120 N.Y.S. 532, 1385 App: 


Mass.—Morse v. Stearns, 131 Mass. | Div. 695. 
389; Deane v. Home for Aged Col-| N.C—Robinson_v. McDiarmid, 87 
ored Women, 111 Mass, 132; Baker|N.C. 455; Alexander v. Alexander, 41 
“a Gleiee ae OOS Ms: 110 |IN-@& 229° 4 

ass owle v. Swasey, 106 Mass. : 
100; Sargent Vv. Gents 103 Mass. R.I.—Luttgen v. Tiffany, 95 A. 847; 
297: Esty v. Clark, 101 Mass. 36, 3 | Wood v. Hammond, 36 A. 1135, 19 R.I. 
Am.R. 320; Bowditch v. Soltyk, 99 | 398. . See Tiffany v. Emmet, 53 A. 
Mass. 136;’ Brooks v. Everett, 13 Al- | 281, 24 R.J. 411 (where executors in- 
len 457; ‘Amory v. Green, 13 Alien | Stituted a suit for the construction of 
$13; Wilcox ¥. Wilcox, 13 "Allen 252; |2 will, and the suit was beneficial to 
Mrouncs v. Monks, 7 Allen 401; Abbott | the estate in settlement thereof, the 
v. Bradstreet, 3 Allen 587; "Bliss v. | expense and costs of the suit were a 
American Bible Soc., 2 Allen 334;| Proper charge against the estate). 
Sawyer v. Baldwin, 20 Pick. 878. Tenn.—Tramell v. Tramell, 32 S.W. 


Mich.—Wilson vy. Odell, 25 N.W.| (2d) 1025, 162 Tenn. 1; Wmert vy. 
506, 58 Mich. 533; Enders v. Enders, | Blair, 118 S.W. 685, 121 Tenn. 240; 
13 N.W. 507, 49 Mich. 182; Tracy v.|Fmsley,_ v. Ensley, 58 S.W. 288, 105 


Murry, 6 N.W. 224, 44 Mich. 109. enn sO 
Neb.—Wallace v. Sheldon, 76 N.W. Vt.—Jones v. Knappen, 22 A. 6380, 
418, 56 Neb. 55 (it seems). 63 Vt. 391, 14 L.R.A. 293; -Judevine’s 


N.J.—-Stenneck vi Kolb, 111 4.:277, E77 LA BIT en ee 


91 N.J.Eg. 882; Cooke v. Woman’s 
Medical College of Pennsylvania, 87 Va.—Allison v. Allison, 44 S.E. 904, 
A. 131, 82 N.J.Hqa. 179; Larkin v.|101 Va. 537,-68 L.R.A. 920. 


Wikoff, 72) A.’ 98> 79 A. 866,75 N.J. 
Eq 469°) Cox vi Walla o5 WA) .938 49 Wis.—State Historical Soc. v. Fos- 


nee Mera gage te 228549 | ter; 17 UN. W. 16,1172) Wise (lS; ae 
Bd ain TEE Oe els Gece | ton oe. uedington, (79 0N. We do Tease 
; ia 21 NJ.a. §4: Atty..cen | Wis. 629, 74 Am.S.R. 910; In re 
ye nee Horta, To. Md we. For; | Donges! Histate, 19 .N.W.n786,.408 Vitel 
TREPAIS Se DR Ne MeN STIG INURL DIGie (enna le Am.S.R. 885, 4 Prob. Rep. Ann. 
Oe as oN Ha 2675 | 662; In re Cole's Hstate, 78 N.W. 402, 
Halsted v. Meeker’s Ex’rs, 18 N.J.Hq. BES} 


lie ; ; :9- 1102 Wis. 1, 72 Am.S.R. 854, 4 Prob. 
ais Ne ee Ex’rs v. Penning Rep.Ann. 338; Burnham vy. Burnham, 


48 N.W. 661, 79 Wis. 557; Scott v. 

N.Y.—Allen v. Stevens, 55 N.E. 568,| Neeves, 45 N.W. 421, 77 Wis. 305: 
161 N.Y. 122; Power v. Cassidy, 79} Webster v. Morris, 28 N.W. 353, 66 
N.Y. 602, 35 Am.R. 550; McLean v. | Wis. 366, 57 Am.R. 278; Scott v. West, 
Freeman, 70 N.Y. 81; Gpurley v. | 24 N.W. 161, 63 Wis. 529, 25 N.W. 18: 
Campbell, 66 N.Y. 169; Chamberlain | Van Steenwyck v. Washburn, 17 N. 
Nae Chamberlain, 43 N.Y. 424 [mod 3] W. 289, 59 Wis. 488, 48 Am. R. 5325 


For later cases, developments and changes in the law see Annotations, same title and section number, 


all,°® jurisdictions the general rule is that, if a con- 
struction of the will is rendered neeessary by reason 
of its ambiguity, the costs of all the parties to a bill 
for construction, whether plaintiffs or defendants, 
will be charged against the estate or the particular 
fund or property in controversy, on the grounds that 
the difficulty has been created and the litigation occa- 
sioned by the act of the testator,®® and that the pro- 
ceeding is for the benefit of the estate®™ and in the 
interest of all parties concerned,®® such doctrine be- 
ing an exception to the general rule prevailing in 
suits in equity as well as in actions at law that the 
prevailing party is entitled to costs.°® In this way, 
it is said, the costs will be fairly and justly appor- 
tioned,t and the general rule applies although the 
will is construed adversely to the contentions of com- 
plainant.? Nevertheless, it is only where the terms 
of a will are so ambiguous as to make it necessary to 
obtain a construction thereof, and suit is properly 
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brought by some one for that purpose, that such costs 
are allowable out of the estate. Even in case the 
construction of the will is necessary, the rule is not 
an inflexible one, as the court sometimes apportions 
the costs among the owners of the different interests 
in litigation according to equity,4 or requires each 
party to pay his own costs.° And it has been held 
that the court may, in its discretion, award costs to 
the successful party against the unsuccessful par- 
ties.§ 


[§ 2067] c. To What Property or Fund Charge- 
able.** The general residuary estate is the primary 
fund for the payment of costs,® but this rule is not in- 
flexible,? as costs may sometimes be apportioned 
among the owners of the different interests in litiga- 
tion, according to equity.t° Where the suit affects 
only a part of the estate which is severed from the 
residue, the expenses of the litigation may be taxed 
against the particular fund in econtroversy,'! or 


Baker v. Baker, 8 N.W. 289, ee 


538; Dodge v. Williams, 1 N. S24 
50 N.W. 1103, 46 Wis. 70; Heiss v. 
Murphey, 43 Wis. 45. 


Eng.—Charter v. Charter, L.R. 7 
H.L. 364; In re Buckton, [1907] 2 
Ch. 406; Jolliffe v. East, 3 Bro.Ch. 
25, 29 Reprint 387; Miller v. Rowan, 
d C1L&F. 99, 7 Reprint 341; Studholme 
v. Hodgson, 3 P.Wms., 300, 24 Reprint 
1074; Pearson v. Pearson, 1 Sch.& 
Lef. 10; Wilson v. Squire, 13 Sim. 
212, 36 Eng.Ch. 212, 60 Reprint 83; 
Barrington v. Tristram, 6 Ves.Jr. 345, 
31 Reprint 1085. 


N.S.—Girroir v. Symonds, 54 N.S. 
92 


Sask.—In re Churchill, 12 Sask.L. 


396. 


“As a general rule, if the testator 
has expressed his intention so ambig- 
uously as to create a difficulty, which 
makes it necessary to come into the 
court of chancery to give a construc- 
tion to the will or to remove the dif- 
ficulty, the costs of the litigation 
must be borne by the estate.’”” Smith 
v. Smith, 4 Paige (N.Y.) 271, 272 [quot 
Woman’s Union Missionary Society 
of America v. Mead, 23 N.E. 603, 131 
Ill. 338, 375]. 


95. See cases infra this note. 


[a] In Indiana, in actions for the 
construction of a will, the party re- 
covering judgment will recover costs. 
Rothschild v. Weinthel, 131 N.E. 917, 
139 NWS 687,, LOL Ind." 85,217 A.D. R: 
1377. 


[b] Im Kentucky (1) where, on a 
bill for construction, the construc- 
tion given by the court is in all re- 
spects contrary to plaintiffs’ conten- 
tion, they as losers throughout must 
pay the costs. Wickersham v. Wick- 
ersham, 192 S.W. 688, 174 Ky. 604, 
(2) And it has been held that, in-an 
action by an executor for the con- 
struction of the will, defendants 
whose claims were hostile and who 
each had an attorney must pay their 
own costs. Urey’s Adm’r v. Urey’s 
Ex’rs, 5 S.W. 859, 86 Ky. 354, 8 Ky.L. 
596. 


{[c] In New Hampshire, in an eq- 
uity suit, brought by an executor for 
the construction of a will on which 
depends the right to property in dis- 
pute between a legatee and an heir, 
the claimant who does not prevail is 
not entitled to the payment of his 
taxable costs or counsel fees out of 
any part of the estate. “A testator 
necessarily intends that his property 
shall be subject to expenses of ad- 
ministration, but not to the costs of 


an_ ineffectual attempt to defeat his 
will.” Kimball v. New Hampshire Bi- 
OS Boe 23 A. 83, 84, 85, 65 N.H. 


[di In Utah, although the will is 
ambiguous and requires construction, 
“the costs should be divided between 
the estate and plaintiff asking con- 
struction; and this cannot be more 
equitably done than by leaving each 
party to pay their own costs.” Allen 
vee Barnes, 12 P. 912, 5 Utah, 100: 


96. Me.—Straw v. East Maine Con- 
ference of Methodist Episcopal 
Church, 67 Me. 493. 


Mass.—Morse vy. Stearns, 131 Mass. 
389; Bowditch v. Soltyk, 99 Mass. 
Ay Sawyer v. Baldwin, 20 Pick. 
78. 


N.Y.—Irving v. DeKay, 9 Paige 521 
[aff 5 Den. 646]; De Peyster v. Clen- 
dining, 8 Paige 295. 

R.I.—Luttgen v. Tiffany, 95 A. 847; 
Red v. Hammond, 36 A. 1135, 19 R.I. 


Eng.—Charter v. Charter, L.R. 7 H. 
L. 364 


97.. Wodehouse v. Robinson, 27 Ha- 
waii 602. 
98. Wodehouse v. Robinson, supra; 


Howard v. Smith, 42 N.W. 
Iowa 73. 

99. Aloe v. Lowe, 230 Ill.App. 538; 
Wallace v. Sheldon, 76 N.W. 418, 56 
Neb. 55. And see Equity § 23. 


1. Howard v. Smith, 42 N.W. 585, 
78 Iowa 73. j 


2. Guerin v. Guerin, 110 N.E. 402, 
270 lil. 239; Ingraham v. Ingraham, 
48 N.E. 561, 49 N.E. 320, 169 Ill. 432. 


38. Dunham v. Hungate, 223 Il1l.App. 
355. 
4. 


585, 78 


King v. Strong, 9 Paige (N.Y.) 
94: Mitchell v. Blain, 5 Paige (N.Y.) 
588; Cox v. George, (Tex.Civ.App.) 
184 S.W. 326; Eyre v. Marsden, 4 
Myl.&C. 231, 18 Eng.Ch. 231, 41 Re- 
print 91. , 

[a] As, for instance, by adjudging 
costs against all parties in the pro- 
portion of their interests in the prop- 
erty affected. Cox v. George, (Tex. 
Civ.App.) 184 S.W. 326. 


5. Parks v. Parks, 9 Paige (N.Y.) 
07. 


6 Davis v. Davis, 111 N.W. 503, 
1129, 132 Wis. 54. 


7. Generally see Costs §§ 207-210. 


8. Conn.—Beer v. Squires, 129 A. 
882, 102 Conn. 503. 


*By FRANK L. MORGINSON (§ 2067). 


Tll.— Field v. Field, 130 N.E. 748, 
297 Ill. 379; Lombard v. Witbeck, 151 
N.B. 61, 173 Ill. 396; Arnold v- Alden, 
50°. N.E. 704, 178 Tle 229; Ingraham 
v. Ingraham, 48 N.F. 561, 49 N.W. 220, 
169 Ill. 482; Woman’s Union Mission- 
ary Soc. of America v. Mead, 23 N.E: 
COS eh onent so se 


Me.—Straw vy. Trustees of FEAst 
Maine Conference of the Methodist 
Episcopal Church, 67 Me. 493. 


Md.—Buchanoon v. Lloyd, 1 A. 845, 
6 A. 171, 64 Md. 306. 


Mass.—Deane v. Home for Aged 
Colored Women, 111 Mass. 132; Bow- 
ditch v. Soltyk, 99 Mass. 1386; Sawyer 
v. Baldwin, 20 Pick. 378. 


N.H.—Atty.-Gen. v. Town of Dublin, 
41 N.H. 91. 


N.J.—Cooke v. Women’s Medical 
College of Pennsylvania, 87 A. 131, 82 
N.J.Eq. 179. 


N.Y.—Brown v. Brown, 41 N.Y. 507; 
Wead v. Cantwell, 36 Hun 528 [aff 15 
N.E. 546, 108 N.Y. 255; Riker v. St. 
Luke’s Hospital, 35 Hun 512 [aff 102 
N.Y. 742]; Parks v. Parks, 9 Paige 
107; King v. Strong, 9 Paige 94; 
Smith v. Smith, 4 Paige 271; In re 
Howe, 1 Paige 214. 


Ohio.—Neff v. Neff, 2 Disn. 468, 13 
Ohio Dec. 287, 3 Ohio Dec. (Reprint) 
104, 3 Cine. L.Bul. 231. 


Pa.—Fidelity Ins. Trust, ete., Co.’s 
Appeal, 99 Pa. 448. 


R.I.—Luttgen v. Tiffany, 95 A. 847. 


Tenn.—Burney v. Atkinson, (Ch.A. 
54 S.W. 998. s ) 


Wis.—Dean v. Dean, 11 N.W. 239, 
54 Wis. 23. 


Eng.—Jolliffe v. Hast, 3 Bro.Ch. 25, 
29 Reprint 387; Pearson v. Lynch, 1 
Sch.&Lef. 10; Wilson v. Squire, 13 
Sim. 212, 36 Eng.Ch. 212, 60 Reprint 
88; Wilson vy. Brownsmith, 9 Ves.Jr. 
180,.32 Reprint 571; Barrington v. 
Toes ey 6 Ves.Jr. 345, 31 Reprint 


See SS McCallum, 16 Ont.W.N. 


9. Atty.-Gen. v. Town of Dublin, 


41 N.H. 91; King v. Strong, 9 Paige 
(N.Y.) 94. 
10. _Atty.-Gen. v. Town of Dublin, 


41 N.H. 91; King v. Strong, 9 Paige 
(N.Y.) 94; Mitchell v. Blain, 5 Paige 
(N.Y.) 588. 


11. Ala.— Johnson y, 
So. 753, 82 Ala. 123. 


Conn.—Beardsley vy. Johnson, 


Holifield, 2 
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against the share of an unsuccessful claimant against 
the will.!2 Costs may be chargeable against the in- 
come of a trust fund rather than the principal.*® 


[§ 2068] d. Amount.* Unless it is otherwise pro- 
vided by statute,'* the amount to be allowed is in the 
diseretion ef the court, which will not be interfered 
with in the absence of proof that this discretion has 
been abused.'® Nevertheless, the amount allowed as 
costs must be reasonable.1® The courts have no 
right to be liberal to suitors in the matter of costs at 
the expense of decedents or trust funds.1‘ The 
amount to be allowed as costs in actions for the 
construction of wills is a matter for the determina- 
tion of the court,!® and cannot, like the taxation of 
ordinary costs, the items and amounts of which are 
definitely fixed by statute, be delegated to the clerk, 
or left to the agreement of the parties.!® 


Items allowable. Payments to guardians ad litem 
appointed for minor defendants in a suit to construe 
a will are properly allowed as costs against the es- 
tate.?° 


[§ 2069] e. Effect of Stipulation as to Costs. A 
testamentary trustee cannot rightfully stipulate for 
the payment of costs out of the estate out of the trust 
funds under his eare, when such costs are not legiti- 
mately a charge on it.?1 


[§ 2070] f. Extra Allowance of Costs. As is else- 


WILLS 


[§§ 2067-2070 


where shown, no extra allowance of costs can be 
granted in the absence of special statutory authori- 
zation,?2 and, in consequence, no extra allowance can 
be made in suits for the construction of wills unless 
there is some statute which specially authorizes it.?% 
While there is some authority to the contrary in the 
lower courts of New York,?* it is now definitely set- 
tled by decisions of the court of appeals and the 
lower courts that, under existing statutes, in a prop- 
er case an extra allowance will be made in actions for 
the construction of wills.25 It has been held, how- 
evor, that, where action is improperly brought by an 
executor but no money judgment is asked, and there 
was no sum of money involved in the determination, 
the extra allowance was improper because there is 
nothing on which it could:be predicated,?° and that 
the effect of sustaining a general demurrer to an ac- 
tion brought for the construction of a will, in which 
the court is asked to decide whether the provisions of 
the will in favor of the widow are in leu of dower 
or in addition thereto, is to leave that question open; 
and on dismissal it is proper to-refuse an extra allow- 
ance to the widow, as there is no interest at issue on 
which the extra allowance can be computed.?" It 
has also been held that parties to an action to con- 
strue a will, whose claim to the entire legacies was 
not sustained, which claim was the principal ques- 

tion, and the only one in which they were interested, — 
are not entitled to an extra allowance of costs, on 


A. 530, 105 Conn. 98. Ont.—Re Cotter, 34 Ont.L. 24. 72 Conn. 29; Ingraham v. Ingraham, 
Hawaii.—Wodehouse y. Robinson, [a] Reason for rule.—(1) The eq- ee N,E. 561, 49 N.E. 320, 169 Ill. 
27 Hawaii 602; Von Holt v. William-]uity rule by which costs of unnec- ‘ 
son, 23 Hawaii 245. een pUpation are imposed CaaS abc Hor on v. Upham, 43 A, 492, 
i 5 A party who has caused it applies. onn. ; 
Tll.— Miller v. Miller, 193 Tll.App. Mandell v. Green, 107 Mass. 277. a0 


541. See Kendall v.. Taylor, 92 N.E. 
562, 245 Ill. 617, 37 L.R.A.N.S. 164 


(dictum). 
Ind.—Nation v. Green, 123 N.E. 163, 
168, 188 Ind. 697. 


Md.—Thomas v. Levering, 
867, 23 A. 3, 73 Md. 451; Patterson v. 
Wilson, 1 A. 68, 64 Md. 193; Chase v. 


12. 
231 Ill. 472. 


13. 
21 A. | waii 245; 


(2) Equity rule as to costs of unnec- 
essary litigation see Costs § 30 


Giger v. Bishop, 83 N.E. 289, 


Von Holt v. Williamson, 23 Ha- 
Denison v. Denison, 89 N.Y. 
S. 126, 183 App.Div. 418 [aff 76 N.E. 


American Nat. Bank v. Mea- 
dors, 36 S.W.(2d) 86, 162 Tenn. 324. 


21. Becker v. Chester, 91 N.W. 87, 
650, 115 Wis. 90, 147. 


“The whole practice of inviting lit- 
igation by allowing parties to indulge 
in judicial controversies involving 
trust funds at the expense thereof, re- 


Lockerman, 11 Gill & J. 185, 35 Am. 1098, 183 N.Y. 505]. gardless of whether such parties win 
D. 277. 14. See case infra this note. or lose, is pernicious and should not 
Mass.—Kingman_ v. New Bedford| [a] In New York it is held that | 2& Cncouraged by any judicial rules. 


Home for Aged, 129 N.E. 449, 237 
Mass. 323; Mandell v. Green, 108 
Mass. 277; Bigelow v. Morong, 103 
Mass. 287; Kinmonth v. Brigham, 5 
Allen 270; 
Soc., 2 Allen 334. 


Mich.—Turner’s Appeal, 12 N.W. 
493, 48 Mich. 369. a ites 


N.J.—Cox v. Wills, 25 A. 938, 49] ©. 561, 
N.J.Eq. 573; Noe v. Miller’s Ex’rs, 31 
N.J.Eq. 234. 


N.Y.—Booth v. Christ 
Church, 28 N.E. 2388, 126 N.Y. 
Hirsch v. Bucki, 148 N.Y.S. 214, 162 
App.Div. 659; Davies v. Davies, 113 
NIY.S. 872, 129 App.Div. 379 [aft 91 
N.E. 1111, 197 NVY. 598]; Illensworth 
v. Tllensworth, 97 N.Y.S. 44, 110 App. 
Div. 399 Tmod 79 N.Y.S. 410, 39 Misc. 
194]; Cook v. Munn, 83 Hun 25; 
King v. Strong, 9 Paige 94; DePey ster 
v. Clendining, 8 Paige 295; Rogers v. 
Ross, 4 Johns.Ch. 608; Morrill v. 
Dickey, 1 Johns.Ch. 153. 


Wis.—Stephenson vy. Norris, 107 N.|# 
W. 343, 128 Wis. 242. 


Eng.—Thomason v. Moses, 5 Beav. 
77, 49 Reprint 506; Ryall v. Hannam, 
11 Jur. 761. See Wilson v. Squire, 81 

38 Sim. 212, 36 Eng.Ch. 212, 60 Re- 5 
print 93 (dictum). 18. 


statute. 


49 N.E. 


3 338. 
Baptist 


80 Me. 301; 


cause 


upon counsel, 
court.” 


the term ‘costs’ within a statute au- 
thorizing the surrogate to allow costs 22. 
to the successful party on rendering 23 
a decree includes only fees and charg- y 
Bliss v. American Bible]|es, the amount of which is fixed by 
In re Watson’s Estate, 267 
N.Y.S. 373, 149 Mise. 235. 


Ingraham v. Ingraham, 48 N. 
820, 169 Ill. 432; 
man’s Union Missionary Society of 
America v. Mead, 23 N.E. 6038, 131 Ill. 


215: 16. Moore v. Alden, 14 A. 199, 201, 
eves Donlin, 163 N.Y.S. 25. 
184. 219 N.Y. 295 [rearg den 114 N.H. 1062, 


In re 
868, 177 App.Div. 


“Such charges should 
moderate, for several 
there should not be 
temptation to multiply applications to 
the court for the exposition of wills; [a] 
because representatives of 
have not the same stimulus for their 
protection as living owners have; 
because, aS a rule, Such cases involve 
peculiar kind of litigation which 
casts less responsibility than usual 
and 
Moore v. Alden, 


17. McLean “vy.” Freeman; °70 NY. 


Horton vy. Upham, 


Becker v. Chester, supra. 
See Costs § 343. 


Toms v. Williams, 2 N.W. 814, 
41 Mich. 552; Downing v. Marshall, 
37 N.Y. 380; Rose v. Rose Beneficent 
Ass’n, 28 N.Y. 184. 


24 Walter v. Frank, 118 N.Y.S: 
268, 133 App.Div. 893 [alte 1135 N.Yess 
897, 60 Misc. 570, and aff 91 N.E. 1122, 
197 N.Y. 6067; Hafner v. Hafner, 69 
N.Y.S. 456, 34 Mise. 65 [mod on other 

grounds 71 N.Y.S. 1, 62 App.Div. 316 
(aft 635 Nao LETS ib IN GY. GsooMle 


Carley v. Harper, 114 N.E. 351, 


Wo- 


219 N.Y. 654]; Allen v. Stevens, 55 
IN. 568, 161 N.Y. 122; Opitz v. Hanme 
men, 58 "N.Y.S. 987, 41 App.Div. 468; 
Mead v. Cantwell, 36 Hun (N.Y.) 528. 


Under Surrogate’s Ct. Act §§ 
estates’ 278, 279, it has been held that, on 
proceedings by the executors and ‘oth- 
ers for the construction of a will, the 
court may make an additional allow- 
ance payable from the principal of 
the trust fund. In re Williams’ Es- 
tate, 266 N.Y.S. 422, 148 Mise. 14. 


26. Wallach v. Wallach, 128 N.Y.S. 
1020, 144 App.Div. 19. 


27. Opitz v. Hammen, 58 N.Y.S. 
987, 41 App.Div. 468. 


usually be 
reasons: Be- 
strong 


and 


more upon the 
supra. 


43 A, 492, 


*By WILLIAM A. MARTIN (§§ 2068-2076). 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the ground that the awarding of such allowance 
would compel the estate to pay the expenses of an un- 


founded claim against it;?8 and that an extra allow- , 


ance cannot be made in an action brought in a court 
of equity for the construction of the will where the 
same relief could have been obtained in a probate 
court.?° 


[§ 2071] 16. Counsel Fees—a. In General. 
Counsel fees are frequently allowed and made. pay- 
able out of the estate in actions for the construction 
of wills, although there is considerable divergence 
of views as to the parties to whom, and the circum- 
stances under which, allowances may be made.*° 
But in any event, one who attacks the wiil and seeks 
to set aside a trust thereby created and to recover the 
corpus of the trust fund and appropriate it to his 
own use is not entitled to allowance of attorney’s fees 
against the trustee who prevails in the suit.** 


[§ 2072] b. Parties Entitled to Counsel Fees and 
Parties and Property Liable for Counsel Fees—(1) 
Executors, Testamentary Trustees, and Administra- 
tors with the Will Annexed. When it is necessary 
for an executor, testamentary trustee, or adminis- 
trator with the will annexed to bring an action for 
the construction of the will, he is entitled to a reason- 
able allowance for counsel fees payable out of the 
estate.22 His right to counsel fees is independent of 
statutory provisions relating to costs,** and is based 
on the theory that counsel fees are expenses necessa- 
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rily and properly ineurred in the performance of his 
duty,?* and on general principles of indemnity to 
executors and trustees.?® So, for similar reasons, 
where an executor or trustee is made a defendant in 
an action to construe a will, he is entitled to counsel 
fees payable out of the estate,?® although the will is 
declared void.?7 Where a devisee brings suit to 
construe a will, making defendants the executor and 
trustee of the estate of another devisee who has died 
leaving a will, it is proper to allow solicitor’s fees to 
the executor and trustee where the amount of the de- 
ceased devisee’s estate is involved.*® However, if 
the litigation involves the construction of the will 
only for the benefit of a single beneficiary, the tes- 
tamentary trustee for such beneficiary should pay the 
attorney’s fees out of the particular portion devised 
to the beneficiary.*?® Where the will is clear and un- 
ambiguous, an executor who files a eross bill for its 
construction in a partition suit is not entitled to 
counsel fees for services rendered in obtaining its 
eonstruction,*+® nor for services render-d in eontest- 
ing the rights of complainants to partition.4! 


Al'owance of counsel fees limited to fiduciaries. 
In Missouri the rule seems to be that counsel fees 
are allowable out of the estate only in favor of the 
executor or other fiduciaries appointed to carry out 
the provisions of the will,#? and in Wisconsin it is 
now the rule that in actions for the ¢onstruction of 
a will counsel fees payable out of the estate are al- 


28. Tavshanjian v. Abbott, 115 N. 
Y.S. 938, 130 App.Div. 863 [aff 93 N.E. 
78, y2004 Novo Ue 


29. In re Schaffner’s Will, 227 N. 
Nose 4topelolaMise, boo pate sub nom. 
German v. Reynolds, 230 N.Y.S. 839, 
224 App.Div. 734 (appeal dism 164 N. 
E. 600, 249 N.Y. 601)]. 


30. See infra §§ 2072-2074. 


31. Trustees of Home for Poor 
Catholic Men v. Coleman, 
342, 122 Ky. 544, 29 Ky.L. 75, 11 Prob. 
Rep.Ann. 550. 


82. Iowa.—In re Nicholson’s Will, 
99 N.W. 300, 123 Iowa 630 (it seems). 


Me.—Bates v. Schillinger, 145 A. 
395, 128 Me. 14; Daggett v. Taylor, 
126 A. 338, 124 Me. 88; Merrill v. 
Winchester, 113 A. 261, 120 Me. 203; 
Moore v. Alden, 14 A. 199, 80 Me. 
301, 6 Am.S.R.. 208. 


Md.—Clayton v. Stein, 109 A. 444, 
135 Md. 684. 


N.J.—Bateman’s Ex’rs v. Bateman, 
24 N.J.Eq. 70; Feit’s Ex’rs v. Vanat- 
ta, 21 N.J.Eq. 84. 


N.Y.—Wetmore v. Parker, 52 N.Y. 
450; Downing v. Marshall, 37 N.Y. 
380; In re Schaffner’s Will, 227 N.Y.S. 
443, 131 Misc. 559 [aff sub nom. Ger- 
mann v. Reynolds, 230 N.Y.S. 839 (ap- 
peal dism 164 N.E. 600, 249 N.Y. 601) ]: 
Irving v. De Kay, 9 Paige 521 [aff 5 
Den. 646]. 


S.C.—Walker v. Killian, 40 S.E. 887, 
62 Sas 482; Bryson v. Bryson, 11 S. Gi 
Eq 


Wis.—In re Donges’ Estate, 79 N.W. 
786, 103 Wis. 497, 74 Am.S.R. 885, 4 
Prob.Rep.Ann. 662; Heiss v. Murphey, 
43 Wis. 45. 


{a] Will undertaking to cary into 
effect powers vested in testator by 
another will.—Where an_ executor 
brings an actior to construe the will 
of his testatcr and to define his pow- 
ers and dvties, which will undertook 
to earrv into effect powers vested in 


92 S.W. 


action all parties acquiesced, the ex- 
ecutor is entitled to reasonable at- 
torney’s fee out of such funds as 
came into his hands belonging to the 
first estate, although the will under 
which he acted was held not to have 
executed the powers conferred on his 
testator by the former, and an admin- 
istrator with the will annexed was ap- 
pointed of the first estate. Ketchin v. 
JAB Lora EL SHIP MIM 7s ISON aln8t, 


33. Wetmore v. Parker, 52 N.Y. 
ste Downing v. Marshall, 37 N.Y. 


34. Wetmore v. Parker, 52 N.Y. 
450; Irving v. De Kay, 9 Paige ay) 
521 [aff 5 Den. 646]; Bryson v. Bry- 
son, 11 S.C.Hq. 113; In re Donges’ Hs- 
tate, 79 N.W. 786, 103 Wis. 497, 515, 74 
Am.S.R. 885, 4 Prob. Rep.Ann. 662. 


“The reason is, of course, Obvious: 
it may be as essential to find out 
what the will means, in order to car- 
ry it out, as to take any other step or 
do any other act involving expense, 
and the expense of so doing is just as 
properly incurred in the performance 
of the executor’s official duty in the 
one case as in the other.’ In re 
Donges’ Hstate, supra. 


35. Downing v. Marshall, 37 N.Y. 
380. 


36. Johnson v. Askey, 60 N.E. 76, 
190 Ill. 58; Spalding v. St. Joseph’s 
Industrial School, 54 S.W. 200, 107 
Ky. 382, 21 Ky.Ui'1107; in re Hutch- 
ison’s Estate, 32 N.Y.S. 869, 84 Hun 
563; In re Washbon’s HMstate, 14 N. 
Y.S. 672. Compare Burney v. Atkin- 
son, (Tenn.Ch.) 54 S.W. 998 (where 
a trustee appointed under a_ will 
brings suit against his cestui que 
trust and others interested in the es- 
tate, including the executors, to ob- 
tain a construction of the will in re- 
gard to the disposition of the trust 
fund, an attorney who renders serv- 
ices to one of the executors during 
the course cf the litigation is not en- 
titled to an allowance out of the trust 
fund for his services, his exclusive 


his testator br a former will, in which |}remedy being against the executor 


and the assets in his hands). 


“A trustee’s duty is not satisfied 
by merely defending suits which tend 
to Ciminish the trust estate. He is 
bound as well to use due diligence to 
carry out the intention of the creator 
of the trust, and, when an assault is 
made upon the trust instrument by 
means of a suit in equity, if there 
be a defense to it, he should make it. 
If the suit be one for the construc- 
tion of the instrument, he is bound 
to present to the court the reasons, if 
any there may be, which call for such 
a construction of the will as accords 
with the intention of the trust mak- 
er.” In re Hutchison’s Estate, supra. 


37. Spalding v. St. Joseph’s Indus- 
trial School, 54 S.W. 200, 107 Ky. 382, 
2d Key. Ts 1107, 


38. Lawson v. Illinois Merchants 
Trust Co., 168 N.E. 681, 337 Ill. 49. 


39. Hinckley v. Stebbins, 29 P. 52. 


40. Stevenson v. Stevenson, 121 N. 
BE. 202, 285 Ill. 486. 


41. Stevenson y. Stevenson, supra. 


42. Hartnett v. Langan, 222 SW. 
403, 282 Mo. 471; Drake v. Crane, 66 
Mo.App. 495. 


[a] Rule applied. — Where the 
widow and son of a trustee appointed 
to hold a fund derived from sale of 
land devised by a resident of a foreign 
state to one for life with remainders 
over made good the fund which the 
trustee dissipated, giving their own 
notes which were surrendered to the 
life tenant, and thereafter one note 
was paid, the other lost, it was held 
that, notwithstanding it was neces- 
sary for such parties to bring an ac- 
tion to protect themselves against 
a trustee appointed by the courts of 
the foreign state as well as against 
remaindermen, such parties were not 
entitled to an award of attorney’s 
fees, although they demanded a con- 
struction of the will. Hartnett vy, 
Langan, 222 S.W. 403, 282 Mo. 471. 


,114 N.E.: 924, 276 Ill. 416; 
“Royce, 


906 [69 C.J.] 
lowable to fiduciaries only, and to no other parties, 
plaintiffs or defendants,#* except in cases provided 
for, and to the extent limited by, the costs statutes,** 
although, as elsewhere shown, it was formerly the 
rule that, in an action properly brought for the con- 
struction of a will, counsel fees for all the parties 
to the action would be allowed out of the estate.*® 


[§ 2073] (2) Complainants in Suits To Construe 
Will Other than Fiduciaries. The rule established 
by many decisions is that, where a testator has ex- 
pressed his intention in his will so ambiguously that 
it becomes necessary to prosecute a suit in equity in 
order to obtain a construction of the will, and such 
suit is brought by a beneficiary under the will, such 


as a legatee, cestui que trust, or devisee,*® or by the 


wife of a deceased beneficiary,** complainant is en- 
titled to reasonable counsel fees to be paid out of 
the estate, and that this is so although a trust was 
not involved in the will sought to be construed,*® and 
although the will was construed adversely to the 
construction sought by complainant,*® and that the 
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general residue is the primary fund for the payment 
of such costs.°° 
on this rule by some decisions which hold that coun- 
sel fees to complainant payable out of the estate can- 
not be allowed unless the services rendered are bene- 
ficial to the entire estate,°1 as distinguished from 
services rendered for, and inuring only to, the benefit 
of one or more of the complainant beneficiaries®? 
who must pay for such services from their parts of 
the estate.°* And it has been held that one who 
files a, bill for construction of a will which is not 
ambiguous, and which is so plain that there can 
be no question as to its meaning,®* or one who 
has no interest in the property disposed of by the 
will in any event,°® or who has no present interest 
under the will and therefore no interest in its con- 
struction,®® or one whose-<action is not a bona fide 
action to construe the will,®? or whose bill is rather 
concerning the identity of the legatees than the con- 
struction of the will,°* or one whose bill is filed to 
maintain rights in opposition to the will, and not 
under it,°® or one whose bill was not filed to obtain 


[§§ 2072-2073 ) 


Nevertheless, a limitation is placed — 


43. Kronshage v. Varrell, 107 N.W. 


342, 127 Wis. 597 [rev 97 N.W. 928, 


120 Wis. 161, 11 Prob.Rep.Ann. 582]; 


‘ Patton v. Ludington, 79 N.W. 1073, 


103 Wis. 629, 74 Am.S.R. 910; In re 
Donges’ Estate, 79 N.W..786, 103 Wis. 
497, 517, 74 Am.S.R. 885, 4 Prob.Rep. 
Ann. 662. 


44. In re Donges’ Estate, supra. 


And see infra § 2074 text and note 79. 


more than if the same 


“No good reason is: apparent why 
the expenses of a litigant as to his 
ownership of property should receive 
the attention of the court or be paid 
by another when the litigation takes 
the form of construing a will, any 
issue were 


' tried in ejectment or replevin; but no 
one would contend that in the latter 


‘existed in the court. 


case any power to make such order 
Where parties 
are sui juris, and each litigating for 
the promotion of his own interests, 


. each should bear the expense, as he 
.. will enjoy the fruits of his own con- 


. tention; 


and the existence of a fund 


_ over which the court has control in 


no degree varies the principle in- 


- volved or justifies infraction thereof.” 
‘In re Donges’ Estate, supra. 


-“ echants’ Trust Co., 


45. See infra § 2074. 


46. Brumsey v. Brumsey, 184 N. 
E. 627, 351 Ill. 414; McCormick v. 
Hall, 168 N.E. 900, 337 Ill. 232, 66 A.L. 
R, 1062; Lawson v. Illinois Mer- 
168 N.E. 681, 337 
Field v. Field, 130 N.E. 748, 
Alford v. Bennett, 117 


DLT 4:9); 
297.111. 379; 


N,E. 89, 279 Ill. 375; Ward v. Caverly, 


Haight v. 
DSP N IE exa L, 24) elo. 
Strickland v. Strickland, 111 N.E. 592, 
271 Il). 614; Guerin v. Guerin, 110 
N.EB. 402, 270 Ill. 239; Board of Ad- 
ministration v. Stead, 102 N.E. 173, 
259 Ill. 194; Lewis v. Sedgwick, 79 
N.E. 14, 223 Ill. 213, 12 Prob.Rep.Ann. 
711; Ingraham vy. Ingraham, 48 N.E. 
561, 49 N.E. 320, 169 Ill. 432; Dailey 
v. Dailey, 224 Ill.App. 17; Eckford 
v. Eckford, (lowa) 53 N.W. 345. 


“The general rule as to solicitors’ 
fees in cases concerning the construc- 
tion of wills is that, when the testa- 
tor has expressed his intention in his 
will so ambiguously as to make it 
necessary to go into a court of chan- 
cery to get a construction of the will 
in order to determine which of two or 


more adverse claims to the same fund 


or propérty is valid, the costs of the 
litigation should be borne by the fund 
or property in question.” Dean v. 
Northern Trust Co., 107 N.E. 186, 188, 
266 Ill. 205. 


47. Dean v. Northern Trust Co., | 


supra. 


_ [a] Thus, where, under the will, 
it was reasonable to contend that a 
gift over gave the widow of a legatee 
ten thousand dollars, or nothing, and 
no will was found containing the 
exact provisions of the will in ques- 
tion, and the widow was compelled to 
go in chancery to obtain the legacy, 
she is properly allowed solicitor’s 
fees. Dean v. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205. 


48. McCormick v. Hall, 
900) S37 IE #232, 66) ATE Re =062" 


49. Guerin v. Guerin, 110 N.E. 402, 
270 Ill. 239; Ingraham v. Ingraham, 
48 N.E: 561, 49 N.E. 320, 169 Ill. 432. 


50. Ingraham v. Ingraham, supra. 


51. City Bank & Trust Co. v. Mc- 
Caa, 105 So. 669, 213 Ala. 579; God- 
dard’s Ex’x v. Goddard, 174 S.W. 743, 
164 Ky. 41 [den reh 170 S.W.'176, 
160 Ky. 759]; Mudge v. Mudge, 141 
A. 396, 155 Md. 1, 4; Appeal of Farm- 
er, 111 A. 771, 137 Md. 155; In re Mc- 
Cready’s Will, 259 N.Y.S. 512, 236 App. 
Div. 390. 


“To be allowable, the services of 
the attorney, for whom a fee is asked, 
should, in some way, be beneficial to 
the estate, either by the enlargement 
or the protection of it, and not where 
the only question to be decided is to 
whom the estate, or any part of it, 
shall go, and in what proportions,” 
Mudge v. Mudge, supra. 


[a] Thus (1) where the services 
of counsel were rendered merely in 
order to determine the construction 
of a will, on behalf of a legatee there- 


168 N.E. 


; under, as regards the amount’ of her 


legacy, she could not be allowed a 
counsel fee from the estate. Mudge 
v. Mudge, 141 A. 396, 155 Md. 1. (2) 
Where a suit by the executrix, os- 
tensibly for construction of a _ will, 
sought recovery of a one-third inter- 
est in real and personal property, 
services of her counsel were not ren- 
dered for the benefit of the estate, and 
hence their fee was not allowable out 
of estate. The services of her coun- 
sel were for her own benefit as a 


devisee, not for the benefit of the es- 
tate. Goddard’s Hx’x vy. Goddard, 174 
S.W. 743, 164 Ky. 41 [den reh 170 S.W. 
176, 160 Ky. 759]. (8) Allowance to 
counsel for plaintiff remaindermen 
could not be imposed on income de- 
termined to belong to the life estate 
where counsel’s services inured solely 
to the benefit of the remaindermen. 
In re McCready’s Will, 259 N.Y.S. 512, 
236 App.Div. 390. 


52. City Bank & Trust Co. v. Mc- 
Caa, 105 So. 669, 213 Ala. 579. 


53. City Bank & Trust Co. v. Mc- 
Caa, Supra. 


54. Jansen v. Godair, 127 N.E. 97, 
292 Jll. 364; Stevenson vy. Stevenson, 
121 N.E. 202, 285 Ill. 486; Haight yv. 
Raycey. ELS INGE. 71.0 2 t4ee Dil elioge 
Guess v. Strahan, 63 So. 313, 106 
Miss. 1. 


_[a] Different interpretations by 
different courts may evidence neces= 
sity of construction. Linn v. Davis, 
223 Tll.App. 503. 


55. Jansen v. Godair, 127 N.E. 97, 
292° T11.. 364. 


56. Brumsey v. Brumsey, 184 N.E. 
627, 351 Ill. 414. 


57. Talbott v. Clarkson, 10 Ky.Op. 


668; Thornton v. Zea, 55 S.W. 798, 
22 Tex.Civ.App. 509. 

[a] Thus, where one. of the 
devisees institutes a proceeding to 


have the will construed, which is in 
fact a claim by such devisee against 
the others, the fees of plaintiff’s at- 
torneys are not payable by the execu- 
tor out of the estate, and a claim for 
such fees should be rejected. Talbott 
v. Clarkson, 10 Ky:Op. 668. 


58. In re Nicholson’s Will, 99 N.W. 
300, 123 Iowa 630. 


59. Tramell v. Tramell, 32 S.W. 
(2d) 1025, 35 S.W.(2d) 574, 162 Tenn. 
1. See Sandusky v. Sandusky, 177 S. 
W. 390, 265 Mo. 219 (where the heir 
makes no claim under or in harmony 
with an unambiguous will which 
makes a valid gift to charity, but 
bases his whole claim on the in- 


validity of the will or of some part of 


it, he is not entitled to have his at- 
torney’s fees paid out of the trust 
fund as costs in the case; there is 
no equity in requiring a trust: fund to 
remunerate those whose sole claim to 
consideration is the fact that they 


For later cases; developménts and changes in the law see Annotations, same title and section number. 
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any construction or direction concerning any pro- 
vision of the will or to aid in any way in determin- 
ing its effeet, but only to enforce a supposed interest 
of complainant by a construction which would give 
him the property,°° is not entitled to an allowance of 
counsel fees payable out of the estate. Where an ac- 
tion to construe a will is an attack on a former opin- 
ion of the appellate court construing the same will, 
it is not error to refuse to make plaintiff’s attorney’s 
fee a charge on the fund devised by the will.®4 
one jurisdiction it has been held that applicants for 
construction of a will, whose contentions as to its 
proper construction are not sustained, and who bring 
no fund into court, cannot be allowed attorney’s fees 


out of the estate.®? 


[§ 2074] (3) All Parties to Bill for Construction. 
In many jurisdictions it has been held that, where it 
is necessary to obtain the construction of a will, all 
parties to the bill, whether plaintiffs or defendants, 


have endeavored to destroy that 
fund): 
[a] As, for instance, a bill by the 


testator’s son seeking a construction 
of the will in certain aspects, with 
the prayer that the testator be de- 
elared to have died intestate as to all 
personal property not specifically 
mentioned in the will and that a trust 
thereby created be declared void as 
in violation of the rule against per- 


petuities. Tramel] v. Tramell, 32 S. 
W.(2d) 1025, 35 S.W.(2d) 574, 162 
Tenn. 1. - 


60. Power v. Prwer, 130 N.E. 313, 


296 Ill. 611. See Bevier v. Hay, 221 
Ill.App. 1. 
61. Walker v. Thornton, (Tex.Civ. 


App.) 124 S.W. 166. 


62. Fields v. Fields, 3 P.(2d) 771, 
w P.(2d) 975, 139 Or. 41. 


63. Conn.—Security Co. y. 
32 A. 396, 65 Conn. 161. 


Ill.— Dailey v. Dailey, 224 Ill.App. 
17. But see Johnson v. Askey, 60 N. 
E. 76, 190 Ill. 58 (in a suit against 
executors for a construction of the 
will, parties defending as heirs are 
not entitled to an allowance of coun- 
sel fees to be paid out of the estate). 


Hawaii.—Wodehouse v. Robinson, 
27 Hawaii 602; Valentin v. Brunette, 
26 Hawaii 498; In re Brown’s Estate, 
24 Hawaii 573; Evans v. Garvie, 23 
Hawaii 694. But see Von Holt v. 
Williamson, 23 Hawaii 245 (an unsuc- 
eessful claimant to a certain fund of 
a trust estate is not entitled to at- 
torney’s fees out of the corpus of the 
trust estate). 


Kan.—Singer v. Taylor, 137 P. 931, 
91 Kan. 190, Ann.Cas.1915C 713. 


Me.—Reed v. Creamer, 108 A. 82, 
118 Me. 317; Barry v. Austin, 105 A. 
806, 118 Me. 51; Harris v. Moses, 104 
A. 703, 117 Me. 391; Clifford v. Stew- 
art, 49 “A.. 52,. 95: Me. 38; \ Moore v. 
Allen, 14 A. 199, 80 Me. 301, 6 Am.S. 
R. 203; Straw v. Trustees of East 
Maine Conference of Methodist Epis- 
copal Church, 67 Me. 493. 


Mass.—Morse v. Stearns, 131 Mass. 
389; Deane v. Home for Aged Colored 
Women, 111 Mass. 132; Sargent v. 
Sargent, 103 Mass. 297; Monks v. 
Monks, 7 Allen 401. 


N.J.—Stenneck v. Kolb, 111 A. 277, 
91 N.J.Eq. 382; Runkle v. Smith, 106 
A. 474, 90 N.J.Eq. 478; Cooke v. 
Women’s Medical College of Pennsyl- 
vania, 87 A. 131, 82 N.J.lq. 179; Lar- 
kin v. Wikoff, 72 A. 98, 79 A. 365, 75 
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who appear are entitled to a reasonable allowance, 
for counsel fees to be paid out of the estate,°*? wheth- 
er their interests are promoted or defeated by the 
result,®* and the general residue is the primary fund ; 
for the payment of such costs.°® 
signed are that the necessity for construction has 
been caused by the acts of the testator himself,°® and 
that the proceeding is for the benefit of the estate and 
in the interest of all parties concerned ;®7 and in at 
least one jurisdiction there is express statutory au- 
thority for the allowance.®§ 
reasonable counsel fees should be allowed both in the 
court of original jurisdiction and in the appellate 
court to parties appealing.®® 


The reasons as- 


It has been held that 


It has been held, how- 


ever, that, in an action by a beneficiary under the ~ 
will for its construction in which the entire will must 


N.J.Eq. 462; Cox v. Wills. 25 A. 938, 

5 Jacobus’ Ex’r v. Jaco- 
N.J.Eq. 49; Atty.-Gen. v. 
Moore, 19 N.J.Eq. 503. 


N.Y.—Allen v..Stevens, 55 N.E. 568, 
EGU INE Vane Os 


R.I.—Luttgen v. Tiffany, 95 A. 847; 
eS v. Hammond, 36 A. 1135, 19 R. 


Vt.—Jones v. Knappen, 22 A. 630, 
63 Vt. 391, 14 L.R.A. 293; Judevine’s 
Ex’rs v. Judevine, 18 A. 778, 61 Vt. 
587, 7 L.R.A, 517. 


[a] In Maryland (1) it was held 
that a court of equity was without 
statutory or other authority to direct 
the payment of counsel fees as part 
of the costs in a case of this nature. 
Hamilton v. Trundle, 59 A. 719, 100 
Md. 276. (2) Nevertheless, as else- 
where shown, in this state an execu- 
tor or other fiduciary is entitled to 
an allowance for counsel fees payable 
out of the estate in proceedings for 
the construction of'a will where such 
construction is reasonably necessary. 
Clayton v. Stein, 109 A. 444, 135 Md. 
684, 687. (3) And in some cases al- 
lowance to defendants in such actions 
have been held to be authorized (Clay- 
ton v. Stein, supra; Walker v. Waters, 
84 A. 466, 118 Md. 203), (4) as, for in- 
stance, where a reasonable fee was 
allowed to counsel for certain infant 
defendants in a suit brought by a 
fiduciary for the construction of the 
will, and in which the position of 
those defendants was antagonistic to 
the interest of the residuary legatees 
who were adjudged to be entitled to 
the fund in dispute (Walker v. Wa- 
ters, supra). (5) It was said, how- 
ever, that ‘whether and to what ex- 
tent an estate should be charged with 
counsel fees for services rendered in 
litigation of this general character, 
must depend upon the circumstances 
of the particular case. The necessity 
for such a proceeding, the difficulty of 
the issue, the amount involved, the 
legal capacity of the parties to em- 
ploy counsel for themselves, and vari- 
ous other factors, will affect the dis- 
position of claims like the one to 
which our attention is now directed. 
It would not be right to lay down a 
rigid rule that in no case ought such 
a fee to be allowed, nor, on the other 
hand, would it be just to hold that 
a fee for defendants’ counsel should 
be charged against the estate in every 


instance.’ Clayton v. Stein, supra. 
[b] New York; surrogate’s court. 
—(1) The surrogate’s court in pro- 


ceedings by a trustee to construe a 


‘necessarily be construed, it is erroneous to decree 
payment of plaintiff’s counsel fees out of the estate 
where no decree is made for the payment of counsel 
fees of other parties equally interested in the event 


will should, in the exercise of discre- 
tion, allow counsel fees both to suc- 
cessful and unsuccessful counsel for 


persons claiming under the _ will, 
where the will was ambiguous, the 
interests involved were large, and 


an intricate question was involved on 
which the appellate court disagreed. 
In re Watson’s Will, 267 N.Y.S. 373, 
149 Mise. 235. (2) Success or non- 
success is not the text to be applied 
by the surrogate’s court in the exer- 
cise of discretion to allow counsel 
fees in a decree in a nroceeding to 
construe a wil). In re Watson’s Will, 
supra. And see as sustaining this 
view In re Ahrens’ Estate, 196 N.Y.S. 
313, 203 App.Div. 30. 


nee Dailey v. Dailey, 224 Ill.App. 


65.> In re 
Hawaii 573; 
Ei, 91D) FAGISA Te 


66. Straw v. Trustees of East 
Maine Conference of Methodist Epis- 


Brown’s Estate, 24 
Luttgen y. Tiffany, (R. 


copal Church, 67 Me. 493; Morse v. 
Stearns, 131 Mass. 389; Luttgen v. 
Tiffany, (R.I.) 95 A. 847;. Wood v. 


Hammond, 36 A. 1135, 19 R.I. 398. 


67. Wodehouse v. Robinson, 27 
Hawaii 602; Valentin vy. Brunette, 26 


Hawaii 498; Evans v. Garvie, 23 
Hawaii 694. 
68. Security Co. v. Pratt, 32 A‘ 


396, 65 Conn. 161. 


69. Toms y. Williams, 2 N.W. 814; 
41 Mich. 552; Atty.-Gen. v. Moore, 19 
N.J.Eq. 503. 


fa] New York; surrogate’s court. 
—(1) It has been held that the sur- 
rogate’s court has power, in entering 
a decree on remittitur from appellate 
courts, to make allowances to counsel 
for parties claiming under the will, 
for services rendered in the appellate 
courts in proceedings for construction 
of the will. In re Watson’s Will; 267 
N.Y.S. 373, 149 Misc. 235. (2) But@it 
has also been held that no allowanc 
for counsel fees after appeal can be 
made except to an executor; adminis- 
trator, guardian, or trustee. -In ‘re 
Lydig’s Estate, 267 N.Y.S, 384. Vy 


‘[b] On appeal to United States 
supreme court. — Under exceptional 
circumstances, the unsuccessful ap- 
pellants from.a decree of this court 
to the supreme court of the United 
States are allowed counsel fees and 
expenses from the estate, as where 
the questions are novel and important 
and the amount involved very large. 
Fitchie v. Brown, 19 Hawaii 415... 


908 [69 C.J.] 


of the suit.7° 


In Kentucky defendants in an action by the execu- 
tor for the construction of the will whose claims are 
hostile must pay their own counsel fees,’ except that 
counsel fees will be allowed to an attorney for a non- 
resident defendant, since without his appointment 
the action could not have proceeded.?? 


In Wisconsin it was formerly the rule that, in an 
action properly brought for the construction of a 
will, counsel fees for all the parties to the action 
would be allowed out of the estate.7% But these 
decisions have been disapproved and in effect over- 
ruled in a later decision,’* and it is now the rule that 
a decree allowing fees to all the parties payable out 
of the estate is erroneous,’® and that counsel fees 
payable out of the estate are not authorized by a 
statute which provides that any court of record, in 
contests arising therein, on application for the pro- 
bate of any will, in its discretion may allow to pro- 
ponent of such will a reasonable attorney’s fee, to be 
paid out of the estate, and may also in its diseretion 
allow to the contestant reasonable attorney’s fees out 
of the estate for service in such contest in the cireuit 
court,’® or by a statute authorizing the ailowanee of 
reasonable counsel fees to parties in the county court 
in contests on the application for the probate of any 
will, or with relation to any trust created thereby, or 
for the allowance or approval of any account by law 
required to be made and filed by an executor,” since 
contests over the construction of a will are not such 
proceedings.*8 However, by a recent statute a bene- 
ficiary who has brought an action for the construc- 
tion of a will and obtained a construction favorable 
to his contention is entitled to a counsel fee payable 
out of the estate, but not to exceed the amount fixed 


70. Ensley v. Ensley, 58 S.W. 288,] App. 17. 


105 Tenn. 107. 
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by the statute.7® 


[§ 2075] c. Amount. The amount allowed as 
counsel fees must be reasonable,*® and cannot in any 
instance exceed the amount agreed on between the 
party and the solicitor..! The determination of the 
proper allowances to be made is a judicial act, inci- 
dent to the final adjudication of the cause, and can- 
not, like the taxation of ordinary costs,®? the items 
and amounts of which are definitely fixed by statute, 
be delegated to the clerk or left to the agreement ° 
of the parties.s* The amount to be allowed rests 
largely in the discretion of the court,** but is disere- 
tionary only in the sense that there are no fixed rules 
to determine the proper allowance, and is not dis- 
cretionary in the sense that courts are at liberty to 
give other than a fair and reasonable compensation.*® 
In determining the fee to be paid for attorney’s serv- 
ices in construing a will, there ‘is no error in fixing 
the compensation at a lump sum.’*° As respects dis- 
tribution between counsel for different parties after 
the amount to be allowed as counsel fees has been 
fixed by the court, if counsel cannot agree as to how 
such amount shall be distributed, the distribution 
should be determined by the court.°7 : 


[§ 2076] d. Allowance ‘to Parties and Not to 
Counsel. Where there is a statute providing for an 
allowance of solicitor’s fees, the allowance ean be 
made only to the party to the litigation, and not to 
the solicitor performing the services.*§ 


[§ 2077] 17. Review*—a. General Rules. The 
review of actions or other proceedings for the eon- 
struction of a will is ordinarily governed by the 
general rules relating to appeal and error, as modi- 
fied by local rules of practice,®® as in the case of ques- 
tions relating to jurisdiction of appellate courts,°®° 


117 Me. 465. 
88. 


71. Urey’s Adm’r v. Urey’s Ex’rs, 
5 S.W. 859, 86 Ky. 354, 9 Ky.L. 596. 

72. Urey’s Adm’r v. Urey’s Ex’rs, 
supra. 

73. Beurhaus v. Cole, 69 N.W. 986, 


94 Wis. 617; Burnham vy. Burnham, 
48 N.W. 661, 79 Wis. 557; Scott v. 
Neeves, 45 N.W. 421, 77 Wis. 305; 


Ford v. Ford, 33 N.W. 188, 70 Wis. 19, 
5 Am.S.R. 117; Webster v.. Morris, 
28 N.W. 353, 66 Wis. 366, 57 Am.R. 
278; Scott v. West, 24 N.W. 161, 25 
N.W. 18, 63 Wis. 529. 


74, In re Donges’ Estate, 79 N.W. 
786, 103 Wis. 497, 74 Am.S.R. 885, 4 
Prob.Rep.Ann. 662. 


75. Kronshage v. Varrell, 107 N. 
W. 342, 127 Wis. 597, 97 N.W..928, 120 
Wis. 161, 11 Prob.Rep.Ann. 582; Pat- 
ton v. Ludington, 79 N.W. 1073, 103 
Wis. 629, 74 Am.S.R. 910; In re Don- 
ges’ Estate, 79 N.W. 786, 103 Wis. 
497, 74 Am.S.R. 885, 4 Prob.Rep.Ann. 
662. 


76. Kronshage v. Varrell, 107 °N. 
W. 342, 127 Wis. 597, 97 N.W. 928, 120 
Wis. 161, 11 Prob.Rep.Ann. 582. 


77. In re Larson’s Will, 247 N. 
W.. 880, 211 Wis. 237. 


78. See cases supra notes 76, 77. 


79. In re Larson’s Will, 247 N.W. 
880, 211 Wis. 237. 


g0. Ill—Dailey v. Dailey, 224 Ill. 


Me.—Moore v. Allen, 14 A. 199, 80 
Me. 301; 6 Am.S.R. 203. 


Minn.—Watkins v. Bigelow, 104 N. 
W. 683, 96 Minn. 53. 


N.J.—Cox v. Wills, 25 A. 938, 49 N. 
J.Eq. 573; Noe v. Miller’s Ex’rs, 31 
N.J.Eq. 234. 


ah ar ow nines v. Marshall, 37 N.Y. 
380. 


And see supra §§ 2072-2074. 


[a] Amount held excessive.— 
Dailey v. Dailey, 224 Ill.App. 17. 


[b] Amount held reasonable see 
emcees v. De Trana, 206 I1l.App. 


81. Stevenson v. Stevenson, 121 N. 
EB. 202, 385 Ill. 486. 


82. Horton v. Upham, 43 A. 492, 
72 Conn. 29 Irving wii De. Kay, 9 
Paige (N.Y.) 521 [aff 5 Den. 646]. 


83. Horton v. Upham, 43 A. 492, 
w2 Conn, 29, 


84. Woman’s Union Missionary 
Society of America v. Mead, 23 N.E. 
603, 131 Ill. 338; Watkins v. Bigelow, 
104 N.W. 683, 96 Minn. 53; Allen v. 
Stevens, 55 N.E. 568, 161 N.Y. 122. 


85. Watkins v. Bigelow, 104 N.W. 
683, 96 Minn. 53. 


86. Walker v. Killian, 40 S.E. 887, 
62 S.C. 482. 


87. Morrill v. Roberts, 104 A. 818, 


*BY FRANK L. MORGINSON (§§ 2077-2078). 


Montgomery v. Dime Savings 
&* Drust iCol,. PehaN Ew 3095, 290 Mn: 
407. 

89. See cases infra notes 90-8. 
90. See cases infra this note. 


[a] In Maine, under Rev. St. ec. 79 
§ 6, the supreme judicial court has 
jurisdiction, on a bill by testamentary 
trustees for instructions, to construe 
a will so far as is necessary for that 
purpose. Huston vy. Dodge, 88 A. 888, 
111 Me. 246. 


{b]. In Massachusetts (1) al- 
though the rules of pleading and prac- 
tice in equity causes were not fol- 
lowed upon a petition in equity filed 
in the probate court for the construc- 
tion of a will, yet where all persons 
interested appeared and were heard. 
an appeal from the probate decision 
may be heard by the supreme judicial 
court. Horton v. Earle, 38 N.E. 1135, 
162 Mass. 448; Green v. Hogan, 27 N. 
EH. 418, 1538 Mass. 462. (2) Under St. 
(1879) ¢ 183 § 1, providing that ‘“‘the 
Supreme Judicial Court . . . may, 
on petition, hear and determine all 
matters and questions arising under 
wills,” with right of appeal from the 
probate court to the supreme judicial 
court, a statutory action for the con- 
struction of wills is within the appel- 
late jurisdiction of the supreme 
judicial court. Healy v. Reed, 26 N.E. 
404, 153 Mass. 197, 10 L.R.A. 766; 
Swazey v. Jaques, 10 N.B. 758, 144 
Mass. 185, 59 Am.R. 65. (38) Like- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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decisions reviewable,®! the right of review,°®? the 
presentation and reservation in the lower court of the | 


wise, under Pub. St. c 156, such appeal 
is within the jurisdiction of the su- 
preme judicial court. Welch v. Ad- 
ams, 25 N.E. 34, 152 Mass. 74, 9 L.R.A. 
244, 


[ec]. Im Ohio (1) the court of ap- 
peals has jurisdiction of an appeal 
from the court of common pleas in an 
action to construe a will. Ohio Sav. 
Bank, etc., Co. v. Clark, 7 Ohio App. 6. 
(2) An action by executors under Act 
Aprilt7) 1857.8 8.4(Se &-.C. 621), for 
the construction of the will may be 
appealed from common pleas to the 
district court. Swing v. Townsend, 
24 Ohio St. 1. (3) Under Rev. St. 8 
6710, authorizing the supreme court 
to reverse, vacate, or modify any 
judgment or final order of the circuit 
court, error lies to the supreme court 
from a judgment in the circuit court 
on appeal from the common pleas in 
an action for the construction of 
the will. Davis v. Coffman, 45 N.E. 
TOU ot OhiorSt.n056.. 


Jurisdiction of appellate courts in 
general see Appeal and Error §§ 111- 
128. ? 

91. See cases infra this note. 


[a] Error lies to a judgment of 
the circuit court construing a will. 
Davis v. Coffman, 45 N.. 707, 55 Ohio 
St 556: 


[b] Proceeding in equity in the 
probate court may be appealed. Hor- 
ton v. Earle, 38 N.E. 1135, 162 Mass. 
448; Green v. Hogan, 27 N.E. 413, 
153 Mass. 462. 


[ec] Statutory actions (1) in pro- 
bate courts for the construction of 
wills may be appealed. Healy v. 
Reed, 26 N.E. 404, 153 Mass. 197, 10 
L.R.A. 766; Welch v. Adams, 25 N.E. 
34, 152 Mass. 74,9 L.R.A. 244; Swazey 
v. Jaques, 10 N.H. 758, 144 Mass. 
135, 59 Am.R. 65. (2) Statutory pro- 
ceedings in probate courts for the 
construction of wills see supra §§ 
1978-1981. - 


[d] Refusal to order reference for 
an account of advancements before 
construing the will may be appealed. 
Lee v. Baird, 46 S.E. 955, 1384 N.C. 410 
[aff 44 S.E. 605, 132 N.C. 755]. 


[e] Scope of decision.—(1) An in- 
terlocutory judgment in an action for 
the construction of a will cannot be 
appealed. Dengler’yv. Dengler, 1 S.W. 
645, 8 Ky.L. 344. (2) An unnecessary 
provision of a decision in an action 
to construe a testamentary trust not 
contained in the judgment appealed 
from cannot be modified on the ap- 

Denison v. Denison, 89 N.Y.S. 

96 App.Div. 418 [aff 76 N.E. 
py Lose NY, DOD I< .C3)i ,Onureview 
of an interlocutory hearing involv- 
ing the construction of a will, the ap- 
pellate court will not otherwise con- 
strue the will, for proper construction 
will be left for final trial. Woodall 
v. Farmers’ Bank of Milner, 137 S.E. 
14, 163 Ga. 841. 


Decisions reviewable in general see 
Appeal and Error §§ 129-463. 


92. See cases infra this note. 


[a] Who may appeal.—(1) An ap- 
peal may be taken by any party whose 
rights are prejudicially affected by 
the decree (Barth y. Richter, 55 P. 
610, 12 Colo.App. 365; Partner v. Citi- 
zens’ L. & T. Co., 71 N.E. 894, 163 Ind. 
303; Swazey v. Jaques, 10 N.E. 758, 
144 Mass. 135, 59 Am. R. 65), (2) and 
in some jurisdictions this is the stat- 
utory rule (In re Young’s Estate, 55 
P. 1011; 123~Cal: 337; Goldtree~v. 
Thompson, 23 P. 3838, 88 Cal. 420; 
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Green v. Blackwell, 32 N.J.Eq. 768; 
Bryant v. Thompson, 14 N.Y.S. 386, 
59 Hun 627 [appeal dism 28 N.E. 522, 
128 N.Y. 426, 13 L.R.A. 745, rearg den 
30 N.E. 66]; In re Paulson’s Will, 107 
N.W. 484, 127 Wis. 612, 5 L.R.A.N.S. 
804, 7 Ann.Cas. 652, 11 Prob.Rep.Ann. 
584). (3) So, ordinarily, where an 
executor who stands indifferent as 
between various parties claiming un- 
der a will sues for its construction, he 
is not bound to appeal from the de- 
cree rendered by the court (Fraser’s 
Ex’r v. Page, 82 Ky. 73, 5 Ky.L. 790), 
(4) and indeed it seems that he has 
no right to appeal (Barth vy. Richter, 
55 P. 610, 12 Colo.App. 365; Murphy 
v. Murphy, 92 N.E. 165, 174 Ind. 426; 
)St. John v. Andrews Institute for 
Girls, 85 N.E. 1438, 192 N.Y. 382 [aff 
29 S.Ct. 601, 214 U.S. 19, 53 L.Ed. 892]; 
Isham vy. New York Poor Assoc., 69 
N.E..367, 177 N.Y. 218; In re’ Turk’s 
Will, 226 N.Y.S. 111, 222 App.Div. 724 
[dism appeal 221 N.Y.S. 225, 128 Misc. 
803]) (5) unless the court refuses to 
entertain the suit (Barth v. Richter, 
supra) (6) or unless he represents the 
interests of persons who are other- 
wise unrepresented (Green y. Black- 
well, 32 N.J.Eq. 768). (7) Where all 
the persons interested in getting a 
different decision from that given by 
the court having original jurisdiction 
are parties to the action and have 
their day in court, the executor has no 
duty to appeal unless there are cir- 
cumstances in the case which call for 
his interference. Wolf v. Schaeffner, 
8 N.W. 8, 51 Wis. 53. (8) However, 
the executor is an aggrieved party 
within the meaning of a statute pro- 
viding that in an action to construe 
a will any aggrieved party may ap- 
peal. In re Schmeidel’s Estate, 137 
N.W. 1110, 119 Minn. 186; In re Paul- 
son, 107 N.W. 484, 127 Wis. 612, 5 L. 
R.A.N.S. 804, 7 Ann.Cas. 652, 11 Prob. 
Rep.Ann. 584. (9) But a testamen- 
tary trustee is not an aggrieved par- 
ty within the meaning of a general 
statutory provision that any party 
aggrieved may appeal (Goldtree v. 
Thompson, 23 P. 383, 83 Cal. 420) (10) 
except where entitled to seek instruc- 
tions as to the trust (Bryant v. 
Thompson, 14 N.Y.S. 386, 59 Hun 627 
[appeal dism 28 N.E. 522, 128 N.Y. 
426, 13 L.R.A. 745, rearg den 30 N.E. 
66]). (11) A general legatee, devisee, 
or beneficiary has such an interest in 
the proper disposition of the estate 
as to be entitled to appeal. Partner 
y. Citizens’ L. & T. Co., 71 N.E. 894, 
163. Ind. 3035. Fraser's Ex'riyvs Page, 
82K. 178, 0e Key ken o0- G2) But a 
residuary beneficiary is not entitled 
to object to a ruling that a lapsed 
legacy passes as intestate property. 
Wright v. Wright, 122 N.B. 213, 225 
N.Y. 329 [reh den 123 N.E. 71, 226 N. 
YiOicouls 


Right of review in general see Ap- 
peal and Error §§ 464-579. 


93. See cases infra this note. 


[a] Presentation in lower court.— 
(1) In a suit for the construction of 
a will, the right of allowance of coun- 
sel fees, not having been presented 
to the court below nor there deter- 
mined, is not before the court on ap- 
peal. Otis v. Brown, 20 S.C. 586. (2) 
So a portion of a decree involving 
matters not submitted to the court 
below and in which appealing plain- 
tiffs are not interested will be strick- 
en. Conner v. ‘Trinity Reformed 
Church of Boonsborough, Washing- 
ton County, 99 A. 547, 129 Md. 360. 


{b] Theory of case.—Where com- 
plainants in a suit to construe a will 
and ascertain the interest of com- 


grounds of review,®? the time for taking an appeal, 
notice of appeal,®® the assignments of error,°® 
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plainants in the estate base their 
claim upon an incorrect construction 
of the will and every assignment of 
error rested upon that assumption, 
they must succeed or fail on the is- 
sues thus made. Wilkerson v. Wil- 
kerson, 144 S.E. 497, 151 Va. 322. 


[ec] .Exceptions.—(1) Matters not 
pointed out by exceptions’ cannot be 
considered by the appellate court. 
Price v. Price, 89 Ind. 90; In re Zent- 
ner’s Estate, 63 N.W. 162, 90 Wis. 236. 
(2) So where, by a part of a judg-. 
ment in an action to construe a will, 
from which part no appeal was taken, 
it is determined that the discretion of 
trustees as to the time of sale of cer- 
tain lands devised in trust has been 
properly exercised such determination 
has become the law of the case. 
Fincke y. Fincke, 53 N.Y. 528. 


[d] Report.—On review of an ac- 
tion involving the construction of one 
clause of a will,.the report to the ap- 
pellate court should place not only 
the clause involved but the whole will 
before the appellate court. Wood- 
prides v. Jones, 67 N.E. 878, 183 Mass. 
549. 


Presentation and reservation in 
lower court of grounds of review in 
orgies see Appeal and Hrror §§ 580-— 
950. 


94. See cases infra this note. 
[a] In Indiana (1) the provision 
of Rev. St. (1881) § 2455 as to the 


time of taking appeals in matters re- 
lating to the estate of a decedent does 
not govern an appeal in a suit for the 
construction of a will (Simmons y. 
Beazel, 25 N.E. 344, 125 Ind. 362), (2) 
the civil code controlling (Lovett v. 
Citizens’ Trust & Savings Bank, 165 
N.E. 545, 200 Ind. 608). 


[b] Extension of time.—Ordinar- 
ily the appellate court is without au- 
thority to extend the time for taking 
the appeal. In re Turk’s Will, 226 
Nave, LIL 222 CApp.Div. e+ elo sina 
appeal 221 N.Y.S. 225, 128 Misc. 803]. 


Time for taking and perfecting ap- 
peal in general see Appeal and Error 
§§ 1032-1087. 


95. See cases infra this note. 


_[{a]| Amendment.—(1) Where the 
time for taking the appeal has expir- 
ed, the notice of appeal cannot be 
amended by a nunc pro tune order 
including the names of other appel- 
lants (In re Turk’s Will, 226 N.Y-.S. 
111, 222 App.Div. 724 [dism appeal 221 
N.Y.S. 225, 128 Misc. 803]),. (2) since 
an appellate court ordinarily has no 
jurisdiction to extend the time for 
the appeal (In re Turk’s Will, supra). 
(3) Extension of time for appeal see 
supra note 94 [b]. 


[b] Sufficiency of notice—Where 
by statute reasonable notice is re- 
quired where al] the parties to an ac- 
tion to construe a will are before the 
court, and the case is continued to a 
later date, it is not error for the court 
to permit a party who had not per- 
fected his appeal within the time pre- 
scribed to perfect an appeal upon 
one day’s notice. In re Stark’s Will, 
134 N.W. 389, 149 Wis. 631. 


Notice of appeal in general see Ap- 
peal and Prror §§ 1317-1340. 


96. See cases infra this note. 


[a] Mode.—(1) The question of 
the proper construction of a will, in 
a case where the finding of the court 
is a general one, cannot be presented 
by assignments of error in the nature 
of exceptions to conclusions of law 
drawn from the finding and express- 
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the brief on appeal,®? the questions presented by 
the record on appeal,®® dismissal,°® the scope of 


ed in the judgment (Partner y. Citi- 
zens’ L. & T. Co., 71 N.E. 894, 163 Ind. 
303), (2) but is properly presented by 
an assignment challenging the cor- 
rectness of the refusal of the motion 
for a new trial, one of the grounds 
of the motion being that the finding 
was contrary to law (Partner v. Citi- 
zens’ L. & T. Co., supra). 


Assignment or specification of er- 
rors or grounds of appeal in general 
see Appeal and HPrror §§ 1461-1580. 


97. See case infra this note. 


fa] Form and requisites.—The 
brief of a trustee as petitioner sup- 
porting the claim of one defendant is 
|contrary to an equity rule providing 
‘that in bills by executors or trustees 
to obtain the instructions of the court 
no solicitor or counsel for plaintiff 
shall appear or be heard or act in be- 
half of a defendant. Security Trust 
Co. of Lynn v. Boyce, 154 N.E. 191, 
257 Mass. 586. 


Brief on appeal in general see Ap- 
peal and Error §§ 1581-1610. 


98. See cases infra this note. 


[a] Only defects or points appear- 
ing upon the face of the record (1) 
may be considered on appeal. Price 
Womerice, 89 Ind! 905) )/Puxbury= Vv. 
‘French, 1 N.W. 904, 41 Mich. 7; In re 
Zentner’s Estate, 63 N.W. 162, 90 Wis. 
236. (2) Thus, under a statutory pro- 
vision that no defendant to a suit in 
‘equity in which an appeal may be tak- 
,en shall make any objection to the 
jurisdiction of the court below unless 
it shall appear by such record that 
such objection was made in said court, 
a plea to the jurisdiction of a court 
of equity in a proceeding for the con- 
struction of a will can be entertained 
only if it was made in the lower court. 
Gough v. Manning, 26 Md. 347. (3) 
Upon appeal to the court of appeals 
from a judgment dismissing a com- 
plaint in an action involving the con- 
struction of a will disposing of per- 
sonal property, where the record does 
not show that the complaint was dis- 
missed because of want of jurisdic- 
lion, the court will not assume that 
such was the case, but will assume 
that the lower court declined juris- 
diction in the proper exercise of its 
discretion, on the ground that com- 
plete relief could be obtained in the 
lower court. Underwood y. Curtis, 
28 N.H. 585, 127 N.Y. 523. (4) So al- 
leged facts and circumstances in aid 
of construction which do not appear 
in the record cannot be considered. 
McClellan v. Weaver, 88 P. 646, 4 Cal. 
App. 593. (5) In the absence of a 
definite finding as to whether the for- 
eign probate court duly approved the 
transfer, an appellate court should 
not answer whether a provision of the 
will was operative as to a foreign 
transfer. Gillette v. Stewart, 144 A 
461, 108 Conn. 611. (6) The appel- 
late court assumed that the court 
had jurisdiction in the former pro- 
ceeding for construction of the will, 
where no question as to jurisdiction 
was presented. Reynolds v. Lee, (Ind. 
App.) 186 N.E. 337. (7) The question 
of res judicata must appear in the 
record. See Pritchard v. McGregor, 
205 Ill.App. 862. (8) Where a defend- 
ant who has prayed in his answer that 
the court construe the will and also 
determine the distribution of the es- 
tate appeals generally from a decree 
which puts a certain construction on 
the instrument and orders distribu- 
tion in pursuanace of such construc- 
tion, he will not be allowed to say 
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that his appeal does not raise the 
question of distribution. Thomas v. 
Levering, 23 A. 3, 73 Md. 451 [aff 21 A. 
367, 73 Md. 451). 


Record and proceedings not in rec- 
ord in general see Appeal and Error 
§§ 1611-2372. 


99. See cases infra this note. 


[a] Where court has duty of try- 
ing case de novo (1) appeal should 
not be dismissed. Preston y. Batchel- 
lor, 203 N.W. 225, 162 Minn. 433. (2) 
Trials de novo on actions to construe 
wills see supra § 1967. 


[b] Grounds.—A proceeding to 
construe q will, instituted in a lower 
court before a decision that it should 
not assume jurisdiction where an- 
other court can afford as adequate and 
efficient remedy, will not be dismissed 
on such ground because of the previ- 
ous uncertainty as to the jurisdiction 
of the court. First Wisconsin Trust 
Co. v. Helmholzg, 225 N.W. 181, 198 
Wis. 573; Cawker v. Dreutzer, 221 N. 
W. 401, 197 Wis. 98. 


1. See cases infra this note. 


[a] Conclusions of law.—(1) On 
appeal from an order of the probate 
court appointing a testamentary trus- 
tee to receive a bequest, the court has 
power to declare authoritatively the 
proper conStruction and effect of the 
will. Beardsley’s Appeal, 60 A. 664, 
77 Conn. 705. (2) Where the extrin- 
sic facts, proved to explain doubtful 
language in a will, are without con- 
flict, the propriety of the court’s ap- 
plication of the facts in its construc- 
tion of the will-is reviewable as a 
legal proposition. In re-Donnellan’s 
Estate, 127 P. 166, 164 Cal. 14. (3) So, 
in a proceeding in equity to construe 
a will, where part of the devisees ap- 
pealed from the decree, and the in- 
terests of all the devisees were 
so blended that the question appeal- 
ed from could not be settled without 
affecting the rights of the others, the 
court may construe the whole will 
(Lich v. Lich, 138 S.W. 558, 158 Mo. 
App. 400; Stratton v. McKinnie, 
(Tenn.Ch.A.) 62 S.W. 636), (4) and no 
agreement between the parties can 
conclude the appellate court (Lich v. 
Lich, supra). (5) Where the suit for 
construction of the will is reserved 
for the consideration and advice of 
a, higher court, only the construction 
of the will itself will be considered. 
Bennett v. Packer, 39 A. 739, 70 Conn. 
357, 66 Am.S.R. 112, 3 Prob.Rep.Ann. 
56. (6) Even though plaintiff is not 
entitled to maintain the bill, if both 
parties seek the advice of the court 
the court is authorized to express its 
opinion on the material questions ar- 
gued, notwithstanding the bill must 
be dismissed so far as plaintiff’s right 
to maintain it. Glover v. Baker, 83 
A. 916, 76 N.H.°393..,.(7). Since the 
construction of written instruments 
is ordinarily a question of law (Bills 
v. Putnam, 15 A..138, 64 N.H. 554), 
(8) the referee’s finding as to the tes- 
tator’s intention is reviewable at the 
law term (Bills v. Putnam, supra; Wil- 
liams v. Jones, 60 N.E. 240, 166 N.Y. 
522). ° (9) Construction of written in- 
struments as question of law see Ap- 
peal and Hrror § 2539. (10) Hence the 
appellate court is not bound by the 
conclusions of the court below as to 
the circumstances which the law per- 
mits to be taken into consideration as 
tending to throw light upon the ac- 
tual meaning of the testator, and it 
may acquaint itself with the knowl- 
edge the testator had of his property 


— [§ 2077 


the review,! the parties not entitled to allege er- 


and his relations in life and the claims 
upon him, his associations, connec- 
tions, and habits, and all his antece- 
dents so far as they may be supposed 
to have given form and character to 
the expression and terms of his will. 
St. Luke’s Home for Indigent Chris- 
tian Females v. Respectable Aged In- 
digent Females’ Relief Assoc., 52 N.Y. 
191, 11 Am.R. 697 [rev 34 N.Y.Super. 
241). (11) However, the court will 
not construe the will, or instruct the 
trustees as to matters which are yet 
contingent and may never arise, or as 
to matters which concern only the 
heirs among themselves. Huston y. 
Dodge, 88 A. 888, 111 Me. 246. (12) A 
determination of an issue as to the 
identity of a legatee constitutes a 
judgment of construction of the will, 
and not a mere finding of fact which 
may not be reyiewed on appeal. In re 
Welch’s Will, 61 A. 145, 78 Vt. 16. 
(13) Where a devise of ‘my home 
place” is not applicable indifferently 
to several tracts, but is doubtful only 
as to its scope, a finding of the coun- 
ty court as to what passed thereby 
is an interpretation of the devise and 
is reviewable on appeal. McKeough’s 
Estate v. McKeough, 37 A. 275, 69 
Vt. 34, 41. 


[b] Inferences and findings of 
fact.—(1) Inferences and findings in 
construing an ambiguous will will not 
be disturbed unless contrary to in- 
ferences a reasonable mind might 
properly draw. In re Kelly’s Estate, 
225 N.W. 156, 177 Minn. 311, 67 A.L.R. 
1268. (2) Where, in a petition to con- 
strue a will, it was found as fact that, 
if the rights of the testator’s son’s 
adopted chiJd were governed by the 
laws of England, she could not share 
the estate unless this was the testa- 
tor’s intention, and that he had no 
such intention, such findings of fact 
are final and cannot be reviewed. 
Hutchins vy. Browne, 147 N.E. 899, 253 
Mass. 55. (3) Where there is a con- — 
flict in the extrinsic evidence admit- 
ted to explain doubtful language of 
a will, a determination of the con- 
flict is a finding of fact; and the 
court, on appeal, will only determine 
whether or not a wrong construction 
has been reached in view of the find- 
ings. In re Donnellan’s Estate, 127 
P. 166, 164 Cal. 14. (4) The deter- 
mination from the language of a will 
and the surrounding circumstances 
whether the testator, in providing for 
his son’s child, referred to a child of 
the blood or to an adopted child, is 
a decision on a matter of fact, and 
will not be disturbed unless clearly 
wrong. In re Mitchell’s Will, 147 N. 
W.. 332, 157% Wis, 327. 


{c] Matters pending in another 
court.—Objections to reports of exec- 
utor pending on the probate side 
are not considered on appeal, in an 
action to construe the will. Given v. 


ina 159 N.E. 11, 87 Ind.App. 
[ad] Stipulation—Where it was 


stipulated in the report of a suit for 
the construction of a will that facts 
stated in the bill were true, and, the 
bill stated that plaintiff was trustee, 
defendants cannot attack the validity 
of his appointment. Huston v. Dodge, 
88 A. 888, 111 Me. 246. 


[Le] Testator’s intention.—Where a 
devise or bequest is equivocal either 
as to the subject or object, and the 
meaning of the testator cannot be as- 
certained by a construction of the 
will with the aids allowed by law, 
and the intent of the testator, as 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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ror,” trials de novo,? harmless or prejudicial er- 
ror,* the decision on appeal,® the effect of a reversal,°® 


proved by extrinsic evidence, alone 
gives direction to and controls the 
gift, the intent may be a question of 
fact not reviewable on appeal from 
an intermediate court. St. Luke’s 
Home for Indigent Christian Females 
v. Respectable Aged Indigent Fe- 
males’ Relief Assoc., 52 N.Y. 191, 11 
Am.R. 697 [rev 34 N.Y.Super. 241]. 


[f] Validity of bequest.-—(1) While 
on appeal from a probate decree deny- 
ing a distribution asked on the ground 
of intestacy resulting from the in- 
yalidity of a bequest, it is sufficient 
to justify an affirmance for the court 
to hold that the bequest is not clear- 
ly void (Mack’s Appeal, 41 A. 242, 71 
Conn. 122, 4 Prob.Rep.Ann. 122), (2) 
where all interested parties are be- 
fore the court, and all facts pertinent 
to the issues have been found, and 
all parties have argued the case, and 
request a decision, the court should 
pass on the entire question of the 
validity of the bequest, so as to avoid 
hee | litigation (Mack’s Appeal, su- 
pra). 


ig]. Interpretation of execution of 
testamentary power.—Unless the ap- 
pellate court is clearly convinced of 
error, review will not be granted ei- 
ther as a matter of right or of grace. 
Carter’s Est., 43 Pa.Co. 130. 


{h] Matters in lower court’s dis- 
cretion.—(1) The court’s discretion in 
setting aside a default judgment in 
an action to construe a will and grant- 
ing new trial will not be disturbed, 
the record not showing abuse. Heat- 
er v. Bagan, 221 N.W. 932, 206 Iowa 
1301. (2) The appellate court will not 
review the discretion of the lower 
court as to the amount allowed for 
the education and maintenance of a 
beneficiary if the latter court was not 
guilty of any manifest abuse of dis- 
cretion. In re Donnelly’s Estate, 54 
Pa.Super. 117. (3) So the only ques- 
tion on appeal as to amount of allow- 
ance for counsel fees and expenses to 
defendants in a suit for construction 
of a will is abuse of discretion. Lutt- 
gen v. Tiffany, (R.I.) 95 A. 847. (4) 
Where the fee is fixed by the court 
on its own motion, and the sum fixed 
by #, on recommendation of witness- 
es at the hearing of exceptions, varies 
greatly, the court of appeals will re- 
view the court’s finding and fix the 
amount of the fee to be allowed. 
O’Dunne v. Safe Deposit & Trust Co. 
of Baltimore, 104 A. 262, 133 Md. 91. 


Scope of review in general see Ap- 


peal and Error §§ 2536-2581. 
2. See cases infra this note. 


[a] Ruling not affecting appel- 
lant’s interest.—(1) The contestant 
of a will, who has no interest except 
as heir, cannot on appeal complain of 
the court’s construction of a valid 
clause of the will. In re Young’s Es- 
tate, 55-PP1011;*123" Cal 337. ~ (2) 
Where a will provides that if the 
testator’s son “should marry again, 
it being his third marriage, then his 
third wife and children by his third 
wife’ should have certain land, no 
rights are vested in the fifth wife of 
the son for denial of which she had 
any right to complain. Mallows vy. 
Mallows, 144 P. 829, 93 Kan. 551. (3) 
The astion of the court in a suit for 
the construction of a will and for par- 
tition between the beneficiaries in al- 
lowing attorneys’ fees is not review- 
able where. the attorneys are not par- 
ties to the appeal. Angel v. Wood, 
154 S.W. 1103, 153 Ky. 195. (4) The 
court of appeals is not at liberty to 
determine the correctness of a decree 
of the surrogate’s court as to one 
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who did not appeal therefrom. In re 
Lawrence’s Ex’rs, 144 N.E. 361, 238 
N.Y. 116. (5) However, courts are 
bound to consider the interests of 
infant legatees on an appeal from a 
construction of the will, whether or 
not the infants have appealed. Toms 
v. Williams, 2 N.W. 814, 41 Mich. 552. 


[b] Estoppel.—(1) An appellate 
court will not reverse a decree con- 
struing a will on the ground that the 
decision as to the rights of the parties 
is premature, where appellants them- 
selves have sought to have such 
rights declared both in the court be- 
low and on appeal. Devecmon v. 
Shaw, 16 A. 645, 70 Md. 219. (2) A 
testator’s widow waived her right to 
appeal from decrees construing the 
will and ordering a distribution by 
suing to have the property sold and 
the proceeds distributed according to 
a decree construing the will. Walter 
v. Whitacre, 73 S.E. 984, 113 Va. 150. 


Parties not entitled to allege er- 
ror in general see Appeal and Error 
§§ 2588-2686. 


3. See case infra this note. 


[a] Duty.—On appeal from the 
probate court the appellate court has 
the duty of trying de novo. Preston 
UT Seer al 203 N.W. 225, 162 Minn. 
433. 


Trials de novo in general see Ap- 
peal and Error §§ 2645-2661. 


4 See cases infra this note. 


[a] Errors favorable to party 
complaining.—Appellants in a suit to 
construe a will are not entitled to 
modification or reversal of a decree 
which was more favorable to them 
than the law allowed. De Leon v. 
De Leon, 91 S.E. 376, 106 S.C. 401. 


[b] Harmless error.—(1) Even 
though the construction arrived at 
was accomplished on a ruling on a 
general demurrer to the bill, if the 
construction was proper the error was 
harmless. Sparks v. Woolverton, 99 
So. 102, 210 Ala.’ 669. (2) The er- 
roneous admission of extrinsic evi- 
dence, the exclusion of which would 
not have changed the result, is harm- 
less. Day v. Webler, 105 A. 618, 93 
Conn. 308. (3) Where the testator’s 
sisters and brother, who were not 
mentioned, claimed, as heirs, property 
as to which they claimed he died in- 
testate, exclusion of evidence as to 
the testator’s declared purposes and 
intention was not prejudicial to 
claimants, whether or not the court 
intended thereby also to exclude evi- 
dence as to the testator’s situation 
and attitude toward them, where such 
evidence went no farther than to show 
his affection for his wife, the princi- 
pal beneficiary, the number, names, 
and situation of his next of kin, the 
amount and kind of his property, and 
that owned by the other parties to the 
litigation. Coffman’s Adm’r v. Coff- 
man, 109 S.E. 454, 131 Va. 456. 


Harmless or prejudicial error in 
general see Appeal and Error §§ 2878— 
3055. 


5. See cases infra this note. 


[a] Parties who did not appeal 
from the judgment are not entitled 
to any benefit from the construction 
of a will on appeal, they having been 
content to accept the shares accord- 
ed them under the will as construed 
by the lower court. Beall v. Wilson, 
143 S.W. 55, 146 Ky. 646; De Leon v. 
De Leon, 91 S.HE. 376, 106 S.C. 401. 


[b] Accounts of executor.—On ap- 
peal in a suit in equity begun in the 
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| the remanding of the case to the lower court’ or 


a will and for instructions as to the 
distribution of the estate, the court 
is without jurisdiction to allow or re- 
vise the accounts of the executor 
pending before the probate court. 
Sibley v. Maxwell, 89 N.E. 232, 203 
Mass. 94. 


[ec] Findings of fact.—Where the 
lower court was not required to make 
findings of fact but did so at the re- 
quest of the parties, nevertheless it 
is the duty of the appellate court to 
make new findings. Horton vy. Hor- 
ton, 129 A. 499, 46 R.I. 492. 


[dj] Affirmance.—(1) Where the 
findings of fact of the trial court are 
in harmony with the evidence, and 
the conclusions and judgment are con- 
sistent with the law applicable, the 
decision should be affirmed. In re 
Engles’ Estate, (S.D.) 245 N.W. 399. 
(2) In some jurisdictions this is so 
by reason of statute. Preston v. 


ie aes 203 N.W. 225, 162 Minn. 
43 . 
[e] Modification.—On appeal from 


a judgment construing a will the 
court may modify the judgment and 
add appropriate provisions for the 
construction of the will. Church v. 
Wilson, 137 N.Y.S. 1002, 152 App.Div. 
844 [aff 103 N.E. 1122, 209 N.Y. 553]. 


Determination and disposition of 
cause in general see Appeal and Er- 
ror §§ 3093-3314. 


6. See cases infra this note. 


[a] As to purchaser at judicial 
sale.—Where a decree construing a 
will is reversed on the sole. ground 
that there were errors in the proceed- 
ings, such reversal will not affect the 
title of a person who, in reliance on 
such decree, has purchased land from 
the executor, provided the court which 
rendered the decree had jurisdiction. 
Whitman v. Fisher, 74 Ill. 147. 


[b] Nonappealing parties. — (1) 
The effect of a reversal of a judg- 
ment on the rights of nonappealing 
parties is determined by the rules ap- 
plicable to similar appeals from judg- 
ments generally. St. John v. Andrews 
Institute for Girls, 85 N.E. 1438, 192 
N.Y. 382 [error dism 29 S.Ct. 601, 214 
U.S. 19, 53 L.Ed. 892]. (2) Rule gen- 
erally where only part of parties ap- 
peal see Appeal and Mrror § 3219. (3) 
Determination, on appeal from a judg- 
ment construing a will, affecting all 
of the class of which appellants were 
a part, inures to the benefit of others 
of such class, although ‘they did not 
appeal. Union Trust Co. of New York 
v. Cole, 190 N.Y.S. 858,-198 App.Div. 
539. (4) Where a judgment, in an 
action by an executor for the con- 
struction of the will of the testator, 
brought against the next of kin, con- 
struing the will against the claims of 
the next of kin, is a several judgment, 
the reversal thereof on appeal by 
some of the next of kin does not inure 
to the benefit of the next of kin not 
appealing. St. John vy. Andrews Insti- 
tute for Girls, supra. 


7. See cases infra this note. 


[a] Appellate court may remand 
case (1) for the purpose of bringing 
in interested persons as parties or 
for proof that such parties were be- 
fore the court even though no objec- 
tion as to defect, of parties has been 
raised (Pierson v. Gillespie, 4 N.Y.S. 
691, 51 Hun 639 mem), (2) and under 
some statutes it must do so (Bur- 
roughs v. Wellington, 98 N.E. 596, 211 
Mass. 494). (38) A court’s order de- 
claring trust provisions in a will void 
will be remitted for further determin- 


probate court for the construction of]ation of the facts, where the trusts 
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the proceedings in the lower court after remand.*® 


Bill of review. 


will.1° 
fend the suit.12 
[§ 2078] b. Costs and Fees.'? 


costs of appeal rests in the discretion of the appel- 
So costs may be allowed in favor of 


late court.!3 


might be valid under certain circum- 
Stances. In re Allen’s Will, 177 N.Y. 
S. 512, 188 App.Div. 867. 


Remanding case to lower court in 
Loma see Appeal and Error §§ 3232-— 
3247. / 


8. See case infra this note. 


[a] Effect of provision in judg- 
ment of lower court.—A clause in a 
final judgment construing a wiil, pro- 
viding, in case of appeal, the lower 
court will retain jurisdiction to as- 
certain allowances to be made for ex- 
penses and counsel fees incurred on 
the appeal, is surplusage, and no 
further judicial action can be had in 
such court. Hewitt v. Wheeler 
School, etc., 72 A. 935, 82 Conn. 188. 


Proceedings in lower court after 
remand in general see Appeal and Er- 
ror §§ 8255-3307. 


9. See Equity § 886. 


Ba Holman y. HKiddle, 8 Ohio St. 
384. 


1l. Giles v. Von Cain, 117 S.B. 488, 
93 W.Va. 632. 


12. Costs on case reserved or re- 
ported for advice see supra § 2061. 


1%. Chipman vy. Montgomery, 63 N. 
Y. 221; In re Donges’ HWstate, 79 N.W. 
786, 103 Wis. 497, 74 Am.S.R. 885, 4 
Prob.Rep.Ann. 662; In re Carroll's 
Will, 10 N.W. 375, 53 Wis. 228. 


[a] Allowance for probate court.— 
The allowance of counsel fees in pro- 
ceedings to obtain the construction 
of a will is for the probate court. 
Waldron v. Waldron, 7 N.W. 894, 45 
Mich. 350. 


14. Hogan v. Hogan, 6 N.W. 206, 
44 Mich. 147; Chipman v. Montgom- 
ery, 63 N.Y. 221; Montignani yv. Blade, 
26 N.Y.S. 670, 74 Hun 297 [rev on 
other grounds 39 N.E. 719, 145 N.Y. 
111]; Ketcham v. Ketcham, 22 N.Y.S. 
8, 66 Hun 608; Higgins v. Union 
Trust Co., 10 N.Y.S. 389, 56 Hun 650 
Pate 27) INE), 855,.127 uNowon 6851p Slain 
v. Johnson’s Heirs, 24 A.°764, 64 Vt. 
598; In re Moore’s Estate, 120 N.W. 
417, 138 Wis. 602. 

15. Miller v. Von Schwarzenstein, 
64 N.Y.S. 475, 51 App.Div. 18. 

[a] Thus, where a daughter was 


joined as a defendant in a suit to 
construe the will of her deceased fa- 


In jurisdictions having bills of re- 
view in equity proceedings? a bill of review lies in 
an equitable proceeding for the construction of the 
An executor of the will is authorized to de- 


WILLS 


ty.t7 


[§§ 2077-2078 


the suecessful party,!* or, under some circumstanc- 
es, in favor of a defeated party,*® or in favor of 
both parties;'® but in a proper case the judgment 
may be without costs of the appeal to either par- 
Where the suit for construction was neces- 
sary and proper, and the appeal justifiable, the costs 


may be taxed against the estatet® or against the 


Allowance of 


ther, and appealed from a judgment 
against her, which was affirmed, she 
was entitled to costs, since, having 
been made a party, she was entitled 
to defend her rights. Miller v. Von 
Schwarzenstein, 64 N.Y.S. 475, 51 App. 
Diwenkes* 


16. Luce v. Dunham, 69 N.Y. 36 
[rev 7 Hun 202]; In re Donges’ Es- 
TALC UN OW C8105.) LOS L Wiis CLOT elie 
Am.S.R. 885, 4 Prob.Rep.Ann. 662. 

17. Weed v. Weed, 94 N.Y. 243; 
Mclean v.. Freeman, 70 N.Y. — 81; 


Bumpus v. Bumpus, 29 N.Y.S. 878, 79 
Hun 526; Montignani v. Blade, 26 N. 
Y.S. 670, 74 Hun 297 [rev on other 
eroundsa so) Nee. 179) 145 Ney, es 
Powell v. Demming, 22 Hun (N.Y.) 


235; King v. Strong, 9 Paige (N.Y.) 
760 Allen y. Barnes, 12 P. 912, 5 Utah 

18. Ala.—Trotter v. Blocker, 6 
Port. 269. , 


Ky.—Fraser’s Ex’r yv. Page, 82. Ky. 
Non Daly. TIO: 


Mich.—Wilson v. Odell, 25 N.W. 506, 
58 Mich. 533. 


N.J.—Atty.-Gen. vy. Moore’s Ex’rs, 
19 N.J.Eq. 503; Van Houten’s Ex’rs 
v. Pennington, 8 N.J.Eq. 745. 


N.Y.—Hobson y. Hale, 95 N.Y. 588; 
Smith v. Edwards, 88 N.Y. 92; Power 
v. Cassidy, 79 N.Y. 602, 35 Am.R. 550; 
Miller v. Von Schwarzenstein, 64 N. 
Y.S. 475, 51 App.Div. 18; Ketcham v. 
Ketcham, 22. 5N.Y-S- 8)" 66 Hun= 603; 
Greyston y. Clark, 41 Hun 125. 


eee Leon) y.. Barrett, 22, S:C 


Tenn.—Meacham vy. Graham, 39 S. 
W. 12, 98 Tenn. 190; Read v. Watkins, 
11 Lea 158. 


Wis.—In re Stuart’s Will, 91 N.W. 


688, 115 Wis. 294, 8 Prob.Rep.Ann. 
142; In re Donges’ Estate, 103 Wis. 
497,. 79 -N.W.. 786,,.74 .Am.S.R. 885; 


Sawtelle v. Ripley, 55 N.W. 156, 85 
Wis. 72; Webster v. Morris, 28 N.W. 
353, 66 Wis. 366, 57 Am.R. 278. 


[a] Beneficiaries acting in individ- 
ual interests are entitled to have costs 
allowed out of the estate. Dime Sav- 
ings & Trust Co. v. Watson, 208 T[1l. 
App. 882 [cert dism 119 N.E. 285, 283 
Tl. 276]. 


[b] Allowance after remand.— 


fund in controversy.?® 
against a party in a proper case.?° 


The costs may be charged 


Where a case was stated in the appel- 
late court for the construction of a 
clause in a will while the estate was 
still in process of administration in 
a lower court, and after an appeal and 
remand a final decree was rendered 
by the appellate court disposing of all 
the funds affected by the clause in 
dispute, such court no longer had any 
jurisdiction over any part of the es- 
tate, and could not allow attorney’s 
fees to counsel to be paid out of the 
estate. Hamilton v. Trundle, 59 A. 
4L9, 100. Mae 276. 


[e] Action to have clause of will 
declared void (1) cannot be consid- 
ered an action for the construction of 
a will so as to allow taxation of such 
litigants’ costs in the supreme court, 
when unsuccessful, to be paid from 
the trust fund (Becker v. Chester, 91 
N.W. 87, 115 Wis. 90, 8 Prob.Rep.Ann. 
119), (2) since the rule that a trust 
fund held by an executor can be de- 
pleted by the payment of the costs 
taxable in the supreme court to one 
unsuccessfully contesting 1t or ask- 
ing for a different construction there- 
of is to be strictly construed (Becker 
v. Chester, 91 N.W. 87, 650, 115 Wis. 
90, 8 Prob.Rep.Ann. 119). 


19. Mann v. Hyde, 39 N.W. 78, 71 
Mich. 278; McClintock’s Appeal, 24 
N.W. 549, 58 Mich. 152; Luce v. Dun- 
ham, 69 N.Y. 36 [rev 7 Hun 203]. But 
see Boyce v. McLeod, 68 A. 135, 107 
Md. 1 (holding that, where a will pro- 
vides that a trustee is without power 
to encumber a distributive share, an 
order of court that costs on appeal 
shall be paid out of it is void). 


{a] In Rhode Island, under Gen. L. 
(1923) e 339 § 22, expressly providing 
the text ryle as to parties defendant, 
in a suit not involving construction 
of a will attorney’s fees on appeal 
are not allowable. Sackett vy. Paine, 
(R.1.) 128 A. 555. 


20. Atwater v. Russell, 
629, 52 N.W. 26, 49 Minn. 57; 
v. Marlett, 14 Hun (N.Y.) 313; Smith 
v. Smith;.4 Paige (N.Y.) 271; In re 
Hutton’s Estate, 180 P. 882, 106 Wash. 
578, 3 A.L.R. 1673; Re McClennan, 
(Ont.) [1926] 3 Dom.L.R. 352. 


[a] Losing party ordinarily is 
charged with costs. In re Hutton’s 
Estate, 180 P. 882, 106 Wash. 578, 3 
A.L.R. 1673; Re McClennan, (Ont.) 
[1926] 3 Dom.L.R. 352. 


31 N.W. 
Marlett 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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XIII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES?' 


{§ 2079] A. “Devisee” and ‘“‘Legatee” Defined and 
devisee” is a per- 
son to whom a devise has been made.?* 
is one separated or desig- 
nated;** one who takes by will?® as distinguished 
from one who takes by descent,?° although sometimes [ 
is used of one tak- 
In its legal sense, a “devisee” 
Often used less strict- 
ly, the word, to effectuate the inténtion of the tes- 


Distinguished*—1. Devisee.*? 
mary sense, a “devisee” 
in common discourse “‘devisee” 


ing as heir.?? 
who takes realty by will.?* 


A “ee 


29 


will. 


In its pri- 


is one | a “legatee” 


tator, may include one who takes personalty by 


21. Cross references: 
Adverse possession by: 
Devisees against: 
eet ag see Adverse Possession 


Executor or administrator see 
Adverse Possession § 313. 


Legatee against colegatee see Ad- 
verse Possession § 312. 


Contracts to make wills see supra §§ 
187-222 in 68 C.J. 


Distribution of estate: 


Generally see Executors and Ad- 
ministrators §§ 1266-1437. 


Assent to legacy or devise by ex- 
ecutor see Executors and Admin- 
istrators §§ 1274-1278. 


Delay or failure to make payment 
see Executors and Administrators 
§§ 1346-1347. 


Improper, erroneous, or premature 
payment see Executors and Ad- 
miinistrators §§ 1334-1345. 


Liability of legatee to refund on de- 
ficiency of assets see Executors 
and Administrators §§ 1424-1437. 


Operation and effect of payment see 
Executors and Administrators §§ 
1331-1333. 


Payment under will subsequently 
declared invalid see Executors 
and Administrators § 1336. 


Proceedings for payment see Exec- 
utors and Administrators §&§ 
1352-1422. 


Receipt or release by beneficiary as 
condition precedent to payment 
see Executors. and Administra- 
tors §§ 1290-1294. 


Retaining indebtedness due by lega- 
tee see Executors and Adminis- 
trators §§ 1317-1329. 


Security and refunding bond see 
Executors and Administrators §§ 
1295-1304. 


To whom payment made see Exec- 


utors and Administrators §§ 
1322-1327. 
Inheritance, succession, and estate 


taxes see Internal Revenue §§ 97— 
108; Taxation §§ 2342-2717. 


Right of action to construe will see 
supra §§ 1994-2011. 


Validity of statutes regulating rights 
of devisees and legatees see Consti- 
tutional Law §§ 507-511. 


22. As operative to pass real prop- 
erty see supra § 1406. 


‘23. Roberts v. Chenoweth, 112 S. 
W625, 38 Kyl. 1081. 


“Devise” defined see izfra § 2083. 
24. Lamont v. Grand Lodge Iowa 


Legion of Honor, 31 F. 177 [quot Nye 
v. Grand Lodge A. O. U. W., 9 Ind: 
App: 131, 36 N.E. 429]. 


25. Logan v. Logan, 17  P:,99,, 12 
Colo. 44, 46; Hays v. Wyatt, 115 P. 13, 
19 Idaho 544, 552,°34 L.R.A.N.S. 397. 
See Grant v. Mosely, (Tenn.) 52 S.W. 
508, 510 (construing a statute relative 
to the children of a “‘legatee or devi- 
see’ who dies before the testator, the 
words indicate a person or persons to 
be designated in. the will either by 
name or by some other individualizing 
description). 


me Elliott v. Spinney, 69 Me. 31, 
27. Young v. Robinson, 5 N.J.Law 
807, 830. 
“Weir:” 


As including devisee see Heir § 12 
text and note 93. 


“Devisee” distinguished see Heir § 
12 note 4 [a]. 


28. U.S.—Lamont v. Grand Lodge 
Iowa Legion of Honor, 31 F. 177, 179 
[quot Nye v. Grand Lodge A. O. U. W., 
36 N.E. 429, 436, 9 Ind.App. 131]. 


Colo.—Logan v. Logan, 17 P. 99, 11 
Colo. 44. 


Idaho.—Hays v. Wyatt, 115 P. 13, 
34 L.R.A.N.S, 397, 19 Idaho 544, 552. 


Ky.—Rogers vy. Farrar, 6 T.B.Mon. 
421, 4, 


Mo.—Desloge v. Tucker, 94 S.W 
283, 196 Mo. 587; Brown v. Merchants’ 
Bank, 66 Mo.App. 427. 


Nev.—In re Lewis’ Estate, 
961, 39 Nev. 445. 


N.H.—Ladd v. Harvey, 21 N.H. 514. 


Va.—Murchison y. Wallace, 159 S. 
E. 106, 156 Va. 728. 


29. Ill—People v. Petrie, 61 N.E. 
499, 191 Ill. 497, 85 Am.S.R. 268. 


Ind.—Nye v. Grand Lodge A. O. 
Peas 36-N.B. 429, 4386, 9 Ind.App. 
1 


Ky. = Roberts vy. Chenoweth, 112 S. 
W. 625, 33 Ky.L. 1081 


N.H.—Whitcomb ¥. 
793, 63 N.H. 607, 608. 


N.J.—Kayhart v. Whitehead, 76 A. 
241, 77 N.J.Eq. 12. 


N.Y.—Wright v. New York City M. 
E. Church, 1 Hoffm. 201, 211. 


Va.—Murchison vy. Wallace, 159 Ss. 
E. 106, 156 Va. 728. 


Eng.—Coope v. Banning, 1 Sim.&St. 
534, 1 Eng.Ch. 534, 57 Reprint 211. 


{a] “Legatee”’ synonymous.—(1) 
People v. Petrie, 61 N.E. 499, 191 Ill. 
497, 85 Am.S.R. 268; Kayhart v. 
Whitehead, TOMAS ZAI STEN e dQ boi 
Chandler’s Appeal, 34 Wis. 505. (2) 


, 


159 P. 


Starkey, 4 A. 


_ Residuary devisee.*° 
person to whom the residue of a testator’s real es- 
tate is devised after satisfying previous devises.*! 


§ 2080] 2. Legatee.®? 
sense the word may mean an heir®® or next of kin,** 
is generally the person to whom a leg- 
acy 1s given®® or a bequest made.*® 
been said to be a general term which includes a dey- 


A “residuary devisee” is the 


Although in a_ popular 


Although it has 


“Legatee” and “devisee’’ are often us- 
ed as interchangeable terms. Yopp v. 
Atlantic Coast Line R. Co., 97 S.B. 534, 
148 Ga. 539. See Desloge v. Tucker, 
94 S.W. 283, 286, 196 Mo. 587 (admit- 
ting such use, but holding such loose 
construction not permissible in‘ the 
construction of statutes in view of 
Rev. St. [1899] § 4160, providing that 
in the construction of statutes tech- 
nical words having peculiar and ap- 
propriate meaning in law shall be un- 
derstood according to their technical 
import, unless plainly repugnant to 
the intention of the legislature or the 
context of the same statute). Con- 
struction of technical words general- 
ly see Statutes § 578. (3) Where a 
statute provides that the words ‘ lega- 
tee” and ‘‘devisee” shall be held to 
convey the same idea, recognizing the 
generally careless and interchange- 
able use of these words, although the 
provision is more applicable to ques- 
tions involving the construction of 
statutes, yet in the construction of a 
will, unless it is plain that these 
words do not mean the same thing, 
the statutory rule may be applied. 
Roberts ‘v. Chenoweth, 112 S.W. 625, 
33 Ky.L. 1081 (construing Ky. St. 
[1903] § 467). (4) ‘‘Legatee” defined 
see infra § 2080. 


30. “Residuary devise” defined see 
infra § 2093. 


31. Bouvier L. D. [quot Jewett v. 
Jewett, 21> @hio Cir.Ct. 2787 "2807 912 
Ohio Cir.Dec. 131 (omitting “real’’)]. 


32. As operative ze pass real prop- 
erty see supra § 140 


ean Lallerstedt v. jeunes 234'Gaz 


“Plreir: 29 


As including legatee see Heir § 12 
text and note 4. 


“Legatee’ distinguished see Heir § 
12 note 4 [a]. 


34. Tucker v. Tucker, 40 N.C. 82, 
84 (“among the very illiterate’’). 


35. Roberts v. Chenoweth, 112 S. 
W. 625, res Ky.L. 1081; Desloge Vv. 
Tucker, 94 S.W. 283, 286, 196 Mo. 587; 
In re Pentz’s Estate, 49 Axsgoaols 206 
Pa. 2; Probate Court v. Matthews, 6 
Vt. 269. 


“Legacy” defined see infra § 2081. 


36. Nye v. Grand Lodge A. O. U. 
W., 36 N.E. 429, 436, 9 Ind.App. 131; 
Hobbs v. Brenneman, 118 S.E. 546, 94 
W.Va. 320. See Grant v. Mosely, 
(Tenn.) 52 S.W. 508, 510 (construing 
a statute relative to the children of 
a “legatee or devisee’’ who dies be- 
fore the testator, the words indicate 
a person or persons to be designated 
in the will either by name or by some 
other individualizing description). 


“Bequest” defined see infra § 2082. 
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isee,*? and the word is indiscriminately used to de- 
seribe one who takes personalty or realty under a 
will,?® in a legal sense a “legatee” is one to whom 
personal property is given by will.*® The word will 
have that meaning which from the whole will, in 
the light of the cireumstances existing when it was 
made, appears to have been intended by the testa- 
tor;*® “legatee,”’ if the context requires it, may in- 
clude the donee of real property.** 


General legatee.*? A “general legatee” is one who 
has a bequest of a specified quantity, payable out of 
the personal assets generally.** 


Specific legatee.44 A “specific legatee” is one who 
has a bequest of a particular thing, distinguished 
from all others of the same kind.*® 


Residuary legatee.*® <A “residuary legatee” is the 
person to whom is bequeathed what is left of the 
estate after the payment of debts, expenses of ad- 
ministration, and other legacies.*7 The term has ref- 
erence, prima facie, only to personalty;*® looking 
at the whole of the will, or at other words of the 
context, for the purpose of ascertaining the real 


37. Mosser v. Flake, 101.N.E. 540, 
258 Ill. 233, Ann.Cas.1914B 425. 


““Devisee” defined see supra § 2079. 


88. Dann v. Canfield, 84 N.E. 117, 
197 Mass. 591, 14 Ann.Cas. 794; Tadd 
v. Harvey, 21 N.H. 514; Corley v. Mc- 
Elmeel, 43 N.H. 628, 680, 149 N.Y. 228. 


39. Ark.—Badgett v. Badgett, 170 
S.W. 484, 115 Ark. 9. 

Colo.—Logan v. Logan, 17 P. 99, 11 
Colo. 44. 

Ga.—Yopp v. Atlantic Coast Line R. 
Co., 97 S.E. 534, 148 Ga. 539. 


Ill.—Crawford v. Mound Grove 
Cemetery Assoc., 75 N.E. 998, 218 Ill. 


lary 
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N.Y.—Weeks v. 
431, 104 N.Y. 325; 
86 N.Y. 581, 93 Am.D. 540. : 

N.C.—Tucker v. Tucker, 40 N.C. 82. ones: 6 De G.M.&G. 549, 43 Reprint 


LL ora ge ae Appeal, 34 Wis. 


Cornwell, 10 N.E. 
Russell v. Russell, 


Eng.—Pitman y. Stevens, 15 Hast 
505, 510, 104 Reprint 934. 


[a] Bequest of residue to “pecun- 
i and specific legatees’™ did not 
include devisees where the testator, 
throughout the will, used not merely 
apt words, but technical words of de- 
vise and bequest in reference to real 
and personal property respectively. 
Havens v. Havens, 1 Sandf.Ch. (N.Y.) 


[§ 2080 


meaning of the testator, the term may be extended 
to include realty.4® The fact that the will disposes 
specifically of real estate is a circumstance of . weight 
as indicating an intention to refer to realty in the 
use of “residuary legatee,” especially where other 
language of the will indicates an intention to dis- 
pose of the testator’s whole estate or that the real 
and personal estate constitute a common fund;°° 
on the other hand, the fact that at the date of a will 
the testator had no realty other than that of which 
the will contains a specific and complete disposition 
will have weight against holding that the naming 
of a “residuary legatee” constitutes a residuary de- 
vise of after-acquired realty.°! In ordinary speech, 
the term does not include executors and trustees, 
designated as holders and administrators of a fund, 
although vested with legal ownership;°? it is only 
in legal terminology that ‘they are so classed.°* 
Where the residue of an estate is left in trust, with- 
out limitation as to time, the cestui who is to receive 
the annual income, is not the “residuary legatee.”** 
The term includes a sole legatee.®® 


Sole legatee.°® A “sole lezatee” is one who takes 


197 Mass, 591, 14 Ann.Cas. .794;>- In 
re Gibbs, [1907] 1 Ch. 465; Hughes v. 
Pritchard, V6i. CheD» 245" WWwaindus save 


49. Dann v. Canfield, 84 N.E. 117, 
197 Mass. 591, 14 Ann.Cas. 794: In re 


Gibbs, [1907] 1 Ch. 465; Hughes v. 
Pritchard, 6 Ch.D. 24; Windus _v. 
Windus, 6 De G.M.&G. 549, 43 Re- 


print 1347; Pitman vy. Stevens, 15 
Hast 505, 104 Reprint 934; Evans v. 
Crosbie, 15 Sim. 600, 60 Reprint 753; 
Wildes v. Davies, 1 Smale & G. 475, 
482, 65 Reprint 208. 


“There is indeed no magic in the 
words [‘‘residuary legatee’] them- 


399: Weigel v. Green, 75 N.E. 913, 218 | 324 335. selves, and if they are so used by a 
array gonDevisee” synonymous see supra §| cited ag reforting to ual estate” 
FSSC Aa hel v. Farrar, 6 T.B.Mon. oth Per Cranworth, Lord Chancellor, in 
421, ; _ 42. General legacy” defined see} Windus v. Windus, 6 De G.M.&G. 549, 

N.J.—Den ex dem. Micheau v. Craw- | infra § 2086. 557, 48 Reprint 1347 [quot in part 
ford, 8 N.J.Law 90, 111. 43. In re Goggin’s Estate, 88 N. Dann y. Canfield, 84 N.E. 117, 118, 197 


N.Y.—Weeks v. Cornwell, 10 N.E. 
431, 435, 436, 104 N.Y. 325; In re Fer- 44, 
guson, 84 N.Y.S. 1102, 1103, 41 Misc. “| 


465. infra § 2085. 


Y.S. 557,43 Mise. 2338, 237. 
“Specific legacy” 


Mass. 591, 14 Ann.Cas. 794]. 


[a] Will held not to have context 
necessary to give “residuary legatee’”’ 
the meaning of “residuary devisee.” 


defined see 


pe . 45. In re Goggin’s Estate, 88 N.|In re Methuen, 16 Ch.D. 696. 
N.C.—Tucker v. Tucker, 40 N.C. 82. Y.S. 557, 560, 43 Misc. 233, 
Va.—Murchison vy. Wallace, 159 S. 50. Dann v. Canfield, 84 N.E. 117, 
LD. 106, 156 Va. 728. 46. Pie acne et! bequest” defined | 118, 197 Mass. 591, 14 Ann.Cas, 794. 
BOG: 1 Eras TAN Ie: 51. In re Gibbs, 1 Ch. 465 
40. In re Pentz’s Estate, 49 A. 361. : : / , - 465. 
200 Pa. 2; Murchison v. Wallace, 159 “Residuary legacy” defined see in-| 59, Bowers v. Bowers, 171 N.Y.S. 


fra § 2093. 


S.B. 106, 156 Va. 728. See infra text 


and note 41. 


[a] As used by testator, in a will 
providing that on the happening of a 
certain event the share of a benefi- 
ciary shall be divided among certain 
‘“legatees,” the word “is not a word of 
art, nor does it require any technical 
construction, but it is a designation 
of persons, not by name, ‘but by char- 
acters, in which he has placed them 
by his will.’ Irwin v. Dunwoody, 17 [a] 
Serg.&R. (Pa.) 61, 63. 


41. Ark.—Badgett v. Badgett, 170 
S.W. 484, 115 Ark. 9. 


Ill.— Weigel v. Green, 75 N.E. 913, 
918, 218 Ill. 227. 


Ky.—Roberts v. Chenoweth, 112 S. 
W. 625, 33 Ky.L. 1081. 


N.J.—Micheau v. Crawford, 8 N.J. 
Law 90, 111. 


984]; 


130-178. 


“Residue” defined with reference to 53. 
estates see Residue § 2. [al 


47. In re Mawhinney’s Will, 261 N. 
Y.S. 334, 146 Misc. 30 [aff 264 N.Y.S. 
In re Goggin’s Estate, 88 N.Y. 
S. 557,560, 43 Misc. 233; 
v. Matthews, 6 Vt. 269, 275; 
Peper 26 Beav. 485, 492, 53 Reprint 


“Remainderman” distinguish- 
ed.—"‘A remainderman is one who be- 
comes entitled to the estate after the 54. 
intervention of a precedent estate or 
on the termination by lapse of time 
ot rights of a precedent estate cre- 55. 
ated at the same time.” 
hinney’s Will, 261 N.Y.S. 334, 338, 146 
Mise. 30 [aff 264 N.Y.S. 
mainders generally see Hstates §8§$§ 


48. Dann v. Canfield, 84 N.E. 117, 


1013. 
Bowers v. Bowers, supra. 


In will of probate lawyer, the 
clause of a trust deed vesting the title 
to certain securities in the “residuary 
legatees” of his will does not vest 
the title in the beneficiaries but in 
the executors and trustees designated 
in the residuary clause, not as an ab- 
solute gift, but ag part of the estate 
in trust. Bowers v. Bowers, 171 N. 
YiSr LOLS. 4 


In re Hartung’s Estate, 155 P. 
353, 39 Nev. 200. 


In re Jordon’s Will, 195 N.Y.S. 
1a ays Ones Surrogate’s Ct. Act § 


Probate Ct. 
Ward v. 


In re Maw- 


984]. Re- “Sole legatee”’ defined see infra text 


and notes 57-59. 


56. As “residuary legatee” see su- 
pra text and note 55. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2080-2081] 


all that remains after satisfying all charges, losses, 
The term is generally used to de- 
scribe one to whom there has been a bequest of per- 
sonal property,°® but, when the context is consid- 
ered, it may include a devisee of real estate also.°® 


and expenses.°7 


Universal legatee.®° 
uary legatee.’’>1 


[§ 2081] B. Particular Classes and Kinds of Leg- 


57. In re Goggin’s Hstate, 88 N.Y. 
S.°557, 43 Mise: 233, 237. 


58. Badgett v. Badgett, 170 S.W. 
484, 115 Ark. 9; Bell & Carleton v. 
Welch, 38 Ark. 139. 


59. Badgett v. Badgett, 170 S.W. 
484, 115 Ark.°9; Bell & Carleton v. 


-Welch, 38 Ark. 139. 


60. “Heir” distinguished from 
“legatee under universal title’ see 
Heir § 12 note 4 [b]. 


“Universal legacy” defined see in- 
fra § 2092. 


61. Succession of Kneipp, 134 So. 
376, 172 La. 411 (although Civ. Code 
art 1606 defines a ‘‘universal legacy” 
as “a testamentary disposition, by 
which the testator gives to one or 
several persons the whole of the prop- 
erty which he leaves at his decease’’). 


“Residuary legatee” defined see su- 
pra text and notes 47—55. 


“Universal legacy” as including leg- 
acy of residue see infra § 2092. 


62. Devise or bequest to: 


Attesting witness see supra §§ 138-142 
in. 682C.J. 


Executor see Executors and Admin- 
istrators §§ 1279, 1280. 


Heir or next of kin see Descent and 
Distribution § 66. 


Husband or wife of attesting witness 
see supra §§ 143-144 in 68 C.J. 


63. Blakeslee v. Pardee, 56 A. 503, 
505, 76 Conn. 263. 


{a] “heir amount [of legacies] 
may be expressed in precise figures, 
or they may be determinable upon an 
established basis of computation. In 
either event they comprise a part of 
the estate which is under division.’’ 
Blakeslee v. Pardee, 56 A. 503, 76 
Conn. 263, 


64. U.S.—Baldwin v. Eidman, 
F. 968. : 


Cal.—In re Ross’ Estate, 73 P. 976, 
140 Cal. 282, 290. 


Colo.—Logan v. Logan, 17 P. 99, 11 
Colo. 44. 


Ill.—Wilson v. Wilson, 103 N.E. 
748, 261 Ill. 174; Evans v. Price, 8 N. 
E.. 854, 118 Ill. 5938, 599. 


Ind.— Nye v. Grand Lodge A. O. U. 
W., 36 N.E. 429, 436, 9 Ind.App. 131. 


Ky.—Harding’s Adm’r vy. Harding, 
116. S.W. 305, 132 Ky. 133; Roberts v. 
Chenoweth, 112 S.W. 625, 33 Ky.L. 
1081. 


Me.—Russell y. Elden, 15 Me. 1938. 


Md.—Lindsay v. Wilson, 63 A. 566, 
103 Md. 252, 2 L.R.A.N.S. 408. 


Mass.—Browne v. Cogswell, 5 Allen 
556, 657. 


Mo.—Desloge v. Tucker, 
283, 286, 196 Mo. 587. 


N.Y.——Orton v. Orton, 3 Abb.Dec. 
411, 414, 3 Keyes 486, 3 Transcr.A. 
18; In re Foster’s Will, 266 NGYs. 
383, 143 Misc. 191; Hughes v. Hiscox, 
174 N.Y.S. 564, 105 Misc. 521; Shep- 
pard Touchstone [quot Matter of 
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94 S.W. 


The term includes a 
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ble estate.®* 


“resid- 
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acies and Devises®**—1. Specific, General, and De- 
monstrative—a. Definitions—(1) General Terms— 
(a) Legacy. <A “legacy” is a parcel of a distributa- 
In its legal sense, 
position of personal property by will.®# 
is not infrequently used in a sense different from its 
strict legal meaning ;*® 


a “legacy” is a dis- 
The word 


to effectuate the intention 


of the testator, “legacy” may include a gift of real 


property.°°® 


Karr, 2 How.Pr. 405, 409]. 


Or.—Stubbs v. Abel, 233 P. 852, 236 
Pb Oo ela Or. 610s 


Pa.—In re Pentz’s Estate, 49 A. 361, 
200 Pa. 2; Roth’s Appeal, 94 Pa. 186, 
191; In re Fetrow’s Estate, 58 Pa. 
424, 427. 


reg Der aes v. McGhee, 17 S.C. 428, 


Utah.—In re Campbell’s Estate, 75 
P. 851, 27 Utah 361. 


Vt.—Probate Ct. v. 
209 aloe 


W.Va.—Hobbs v. Brenneman, 
E. 546, 94 W.Va. 320. 


[a] ther definitions.—(1) A lega- 
cy is “a gift or bequest of a particu- 
lar thing by testament.’’ Bacon Abr. 
[quot Orton v. Orton, 3 Abb.Dec. (N. 
Y.) 411, 414, 3 Keyes 486, 3 Transcr.A. 
18; Matter of Thompson, 5 Dem.Surr. 
CN.Y.): 3935-396. (ink part) ].» (2), A 
legacy is a bequest or gift of goods 
and chattels by testament.” Black- 
stone Comm. [quot Matter of Karr, 2 
How.Pr.N.S. (N.Y.) 405, 410]. See 
Probate Ct. v. Matthews, 6 Vt. 269, 274 
(“a legacy is a bequest of goods and 
chattels by will or testament’’). 


[b] Creation.—‘‘A legacy is usual- 
ly created by the use of some appro- 
priate word or phrase expressing the 
testator’s intention or desire to in- 
vest Yhe legatee with the title to cer- 
tain specific personal property upon 
the death of the testator. While any 
word or phrase that will convey this 
meaning may be used, there are cer- 
tain words which, by common consent 
and custom, are usually used to create 
a legacy. These are tlie words ‘give,’ 
‘devise,’ and ‘bequeath.’” Harding’s 
Adnmr v. Harding, 116 S.W. 305, 307, 
32 Kyi ss. “Bequeath” defined see 
infra § 2082. ‘Devise’ as yee ee per- 
sonal property see infra § 208 


[ec] “Bequest” synonymous.—Lind- 
say v. Wilson, 63 A. 566, 103 Md. 252 
2 L.R.A.N.S. 408; In re Campbell’s 
Estate, 75 P. 851, 27 Utah 361. “Be- 
quest” defined see infra § 2082. Stat- 
utory rule see infra note 65 [b]. 


[d] “Legacies given” and “lands 
devised” distinguished.—The terms 
“are artistic phrases, meaning differ- 
ent things, and neither includes the 
other.” Roth’s Appeal, 94 Pa. 186, 191 
(construing statutes relative to prop- 
erty liable to attachment on execution 
in satisfaction of a judgment). “De- 
vise” defined see infra § 2083. 


{e] In statute providing that if a 
child, leaving issue, die in the lifetime 
of the father or mother, any “legacy” 
in the will of the father or mother 
shall go to such issue, “legacy’’ ap- 
plies only to a gift of personalty. 
Pratt v. McGhee, 17 S.C. 428. 


65. Logan v. Logan, 17 P. 99, 11 
Colo. 44; Desloge v. Tucker, 94 S.W. 
283, 196 Mo. 587; In re Campbell’s Es- 
tate, 75 P. 851, 27 Utah 361. See cases 
infra this note; and infra text and 
note 66. 

[a] “Pecuniary legacy” equivalent. 
—As used by a testator, whose will 
constituted its own dictionary, the 


Matthews, 6 Vt. 


118 S. 


word was restricted to pecuniary leg- 
acies and did not include any specific 
legacy. Re Fulton, 15 Ont.W.N. 220. 


{b] Statutory use.—(1) “Legacies 
and bequests,’ as used in a statute 
relative to the abatement of, or addi- 
tion to, gifts under a will, where the 
widow renounces all benefit under the 
will, is applicable to all classes of 
property. - Logan. Vv. Logan; 127 .P: 99, 
11 Colo. 44. “Bequest” defined see in- 
fra § 2082. (2) The loose construc- 
tion of “legacy” and ‘devise’ as in- 
terchangeable is not permissible in 
the construction of statutes in view 
of Rev. St. (1899) § 4160, providing 
that in the construction of statutes 
technical words having peculiar and 
appropriate meaning in law shall be 
understood according to their techni- 
cal import, unless plainly repugnant 
to the intention of the legislature or 
the context of the same _ statute. 
Desloge v. Tucker, 94 S.W. 2838, 196 
Mo. 587. Construction of technical 
words generally see Statutes § 578. 


66. Ill.—Wilson v. Wilson, 103 N- 
EK. 743, 261 Ill. 174. 


Ky.—Roberts v. Chenoweth, 
S.W. 625, 33 Ky.L. 1081. 


Pine lioe wee v. Elden, 15 Me. 193, 


Md.—Lindsay v. Wilson, 63 A. 566, 
103 Md. 252, 2 L.R.A.N.S. 408. 
ds v. Harvéy, 21 N.H. 514, 

N.Y.—Lasher v. 
106, 110. 


N.C.—Williams v. McComb, 38 N.C. 
450, 455; Homes v. Mitchell, 6 N.C. 
228, 230, 4 N.C. 14, 5 Am.D. 627. 


Vt.—Bacon v. Bacon, 55 Vt. 243, 248. 


Wis.—In re Stuart’s Will, 91 N.W. 
eee 115 Wis. 294, 297, 8 Prob.Rep.Ann. 
42. 
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Lasher, 13 Barb- 


[a] “Devise” interchangeable.— 
Sheppard Touchstone [quot Matter of 
Karr, 2 How.Pr. (N.Y.) 405, 409]. 


“Devise” defined see infra § 2083. 


{[b] Statutory rule of construction 
held applicable-—Where a statute pro- 
vides that the words “bequest” and 
“legacy’’ shall be held to mean the 
same thing and to include either real 
or personal property, or both, recog- 
nizing the generally careless and in- 
terchangeable use of these words, al- 
though the provision is more applica- 
ble to questions involving the con- 
struction of statutes, yet in the con- 
struction of a will, unless it is plain 
that these words do not mean the 
same thing, the statutory rule may be 
applied. Roberts v. Chenoweth, 112 S. 
W. 625,.33 Ky.L. 1081 (construing Ky. 
St. [1903] § 467). 


[ce] Under French code and civil 
law, although the term which may 
be translated as “legacy” has a differ- 
ent meaning from that usual under 
our system, it theludes both real and 
personal property. Lindsay v. Wil- 
son, 63 A. 566, 570, 103 Md. 252, 2 L. 
R.A.N.S. 408. 


“Legacy” as passing real property 
see supra § 1406. 


916 [69 C.J.] 
Property subject of “legacy.” The property 

which is the subject of a “legacy” may be the tes- 

tator’s or he may have a right to dispose of it.°* 


“Legacy” as gratuity. The word implies, both in 
its ordinary popular meaning and in its usual legal 
signification, a gift or gratuity,°*® not the payment 
of a debt,°® nor a provision to pay a debt.7° On 
the other hand, it has been held that when it is said 
that a “legacy” is a “gift” of chattels, the latter 
word is not limited in its meaning to a gratuity, but 
has the more extended significance of its primary 
meaning, namely, “a thing given, either as a gratu- 
ity or a recompense.”’’! If such was the testator’s 
intention, “legacy” may be used to include the pay- 
ment of a debt’? or a bequest in heu of dower.*? 
Where the meaning is uncertain, it is reasonable to 
infer that the popular and ordinary meaning is in- 
tended, unless there is something to require a differ- 
ent construction.‘4 Strictly speaking, a “legacy” 
does not include compensation for services to be ren- 


67. Isham v. The New York Asso- 


WILLS 


Estate, 145 P. 957, 50 Mont. 142. 


t sve 


dered after the testator’s death.75 


[§§ 2081-2082 


Trust fund or payments to beneficiary of trust — 


fund distinguished. ‘There is a difference between a 
“lecacy” and a “trust fund.”7% Strictly speaking, 
a “legacy” does not include sums which are payable 
to the beneficiary of a trust fund created by the tes- 
tator. 


“Residue”’?® or share in residue distinguished.’® 
Although the person taking the residue is called the 
“residuary legatee,”®° in its ordinary sense, in ¢*he 
common as well as in a more precise use of !an- 
euage, a “legacy” is distinguishable from a gift of 
the “vesidue”*! or a share in the residue.®? 

Classes. Legacies are of two classes—specific 


and general.*? Demonstrative legacies may be said 
to form a third class.*4 


[§ 2082] (b) Bequest;8® Bequeath.* A “be- 
quest” is, strictly speaking, a gift by will of person- 
al property ;** but the word is applicable to prop- 


83. In re Parsons’ Estate, 129 N.W. 


ciation for Improving the Condition 
of the Poor, 69 N.E. 367, 177 N.Y. 218; 
Hughes v. Hiscox, 174 N.Y.S. 564, 105 
Mise. 521. 


68. Hughes v. Hiscox, 174 N.Y.S. 
564, 105 Misc. 521; In re Rogers, 10 
NENG Soe aan LOO Me MS Ged ae i re 
Pentz’s Estate, 49 Ae Sil 200) wean 255 
Byrne v. Byrne, 3 Serg. &R. (Pa.) 5A, 
8 Am.D. 641. See Rountree v. Purs sell, 
39 N.E. 747, 749, 11 Ind.App. 522 ("The 
usual phrase of testamentary dispo- 
Sition is: “I give, devise, and be- 
queath.’ The word ‘give’ is well 
adapted to such disposition, for the 
ruling motive of the testator is_ to 
confer property rights upon another 


gratuitously, and “of his own free 
will’). 
[a] “General legacies are the ‘mere 


bounty’ of the testator.” Hughes v. 
Hiscox, 174 N.Y.S. 564, 105 Misc. 521. 
“General legacy’? defined see infra § 
2086. 

69. Reynolds v. Robinson, 82 N.Y. 
103, 87 Am.R. 555; In re Dailey’s Hs- 
tate, 89 N.Y.S. 538, 542, 48 Misc. 552; 
In re Rogers, 10 N.Y.S. 22, 2 Conn. 
Surr. 198. 


70. In re Pentz’s Estate, 49 A. 361, 
200 Pa. 2. 


[a] Obligation due under marriage 
settlement.—In re Pentz’s Estate, 49 
A. 361, 200 Pa. 2. 


71.° ‘Orton 'v. Orton, 3° Abb.iDec. (CN. 
Y.) 411, 3 Keyes 486, 3 Transcr.A. 18 
[quot In re Thompson, 5 Dem.Surr. 
CNGY?) 93.93; 39 0s 


“Gift” defined generally see Gifts 
ile 


72. Devise or bequest to creditor 
generally see infra §§ 2139-2151. 


73. Orton v. Orton, 3 Abb.Dec. (N. 
Moyett tes Keyes 486, 3 ‘Transcr.A. 18; 
In re Smallman’s Will, 247 N.Y.S. 593, 
138 Misc. 889. 


Determination whether gift by will 
is in lien of dower see infra §§ 2343-— 


2347. 

74. In re. Pentz’s Estate, 49 A. 361, 
200 Pa. 2. 

75. In re Williams’ Estate, 145 P. 


957, 50 Mont. 142; Hughes v. Hiscox, 
174 N.Y.S. 564,105 Misc. 521. 


[a] Executor’s fees are compensa- 
tion for services and cannot be de- 
nominated a “legacy’’ within the 
meaning of a statute. In re Williams’ 


{[b] Provision that executors em- 
ploy beneficiary at fixed salary in the 
testator’s business was not a legacy. 
Hughes v. Hiscox, 174 N.Y.S. 564, 105 
Misc. 521. 


Legacy in lieu of compensation for 
services, conditional only on willing- 
ness to qualify and serve, as “bequest” 
see infra § 2082. 


76. Inre Jarvis’ Estate, 180 N.Y.S. 
324, 110 Mise. 5. 


[a] Assigument of interest.—A 
vested legacy may be transferred by 
the owner; a beneficial interest in a 
trust to pay income cannot be trans- 
ferred by the cestui que trust. In re 
Jarvis’ Hstate, 180 N.Y.S. 324, 110 
Mise. 5. Assignment of interest by 
devisee or legatee generally see infra 
§§ 2684-2699. Statutes restricting al- 
jienation of income see Trusts § 305. 


“Trust fund” defined see Trusts § 5. 


77. Hughes v. Hiscox, 174 N.Y.S. 
564, 105 Mise. 521. 


78. Defined with reference to ‘®s- 
tates see Residue § 2. 


79. Scene ary. legacy” defined see 
inira § 2093 


80. See supra § 2080. 


81. Ward v. Gray, 26 Beav. 485, 53 
Reprint 986 (holding that, under a 
will requiring “legatees’”’ to contribute 
“out of their legacies,’’ the residuary 
eyes and the residue were includ- 
ed). 


82. Quincy v. Rogers, 9 Cush. 
(Mass.) 291, 297 [quot Sias v. Chase, 
93 N.E. 802, 207 Mass. S725 807 White 
v. Ditson, 4 N.B. 606, 140 Mass. abs 
359, 54 Am.R. 473; Hard vy. Davison, 6 
N. Y. S. 69, 53 Hun 112, 116 (rev on oth- 
er grounds 23 N.E: 177, 117 N.Y. 606); 
Norris’ Estate, 15 Pa. Dist. 449, 450, 
451]. See In re Elcom, [1894] 1 Ch. 
303, 313 [quot Norris’ Bstate, supra] 
Cait is doing violence to language to 
describe a share of residue as a pe- 
cuniary legacy”). ‘Pecuniary lega- 
cy”? defined see infra § 2090. 


[a] Tliustration.—Where a testa- 
tor bequeathed pecuniary legacies to 
his two sisters and also to each one 
half the residue, and on the death of 
each executed a codicil by which he 
disposed of the “legacy,’’ the word did 
not embrace the share of the residue. 
Norris’ Estate, 15 Pa.Dist. 449, 450. 


ls. 


955, 150 Iowa 230; Perrine v. Perrine, 
6 N.J.Law 133; Hughes v. Hiscox, 174 
N.Y.S. 564, 105 Mise. 521 


[a] Statutory provision. —“Lega- 
cies may be either general or specific.” 
Civ. Code (1910) § 3902 [quot Hart v. 
Brown, 88 S.E. 670, 145 Ga. 140, 143]. 


Beng ts legacy” defined see infra § 


pevocine legacy” defined see infra § 
Be 


84. U.S—Kramer v. Kramer, 201 
ae re 119 C.C.A. 482 [mod 197 F. 


Ala.—Harper v. Bibb, 47 Ala. 547; 
Myers’ Ex’rs v. Myers, 33 Ala. 85. 


ill. Baker v. Baker, Lee N.E. 284, 
319 T1l. 320,42 A.L.R.. Lot 


Me.—Maxim v. Maxim, ae A. 268, 
129 Me. 349, 73 A.L.R. 1244. 


N.J.—In re Low’s Estate, 143 A. 222, 
103 N.J.Eq. 435. 


N.C.—Shepard v. Bryan, 
835, 195 N.C.* 822. 

Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 

See infra § 2087. 

85. As including real property un- 
der statutory rule see supra § 2081. 

“Legacy” synonymous see supra § 
2081 note 64 [ce]. 

86. As operative to pass real prop- 
erty see supra § 1406. 

“Give and bequeath’ construed see 
Give § 2 

87. U.S.—Merriam v. U. S., 282 F. 
851 [rev 275 F. 109, cert gr 43 S.Ct. 88, 
260 U.S. 712, 67 L.Ed. 476, and aff 44 


S.Ct. 69, 263 U.S. 179, 68 L.Ed. 240, 29 
A.L.R. 1547]. 


Colo. feel V. logan, UEP. Sos 
or 44 


Waele ountres v. Pursell, 39 N.E. 
147 749, 11 Ind.App. 522. 


Minn.—In re Zien’s Estate, 134 N. 
W. 498, 117 Minn. 178. 


Mont.—In re McGovern’s Hstate, 


143 S.E. 


250 P. 812, 77 Mont. 182; In re Fratt’s 


Estate, 199 P. 711, 60 Mont. 526. 


Neb.—Grand Island Trust Co. v. 


Snell, 249 N.W. 293. 


36, 52 Misc. 239. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


N.Y.—Clark v. Goodridge, 103 N.Y. 


§ 2082] 


erty of any kind,** in a popular sense.8® Courts have 
construed “bequest” to mean “devise.’’?® 
is not infrequently used in wills in a sense different 
;°1 the word, to effectu- 
ate the intention of the testator, may be construed 
“Bequeath” 
Strietly, “bequeath” is 


from its strict legal meaning 


as applicable to real property.®? 
fies a disposition by will.®? 
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“Bequest” 
erty.°° 


signi- 


limited to a gift by will of personal property;®* in 


Pa.—In re Fetrow’s Estate, 58 Pa. 
eee 427; Brown’s Estate, 30 Pa.Dist. 


S.C.—Pratt v. McGhee, 17 S.C. 428. 


W.Va.—Hobbs v. Brenneman, 118 S. 
BH. 546, 94 W.Va. 320. 
_ [a]. “Appropriate term in dispos- 
ing of personalty by will.”—Rountree 


VeePursell, 39 Ni 747, 7497 11° Ind: 
App. 522. 
{b] “Gift” distinguished.—A ‘‘be- 


quest” usually deals only with per- 
sonal property, while a ‘gift’ has a 
wider significance, but the definitions 
are not rigid. Neblett v. Smith, 128 S. 


E. 247, 142 Va. 840. ‘Gift’ defined 
see Gifts § 1. 
88. Freme v. Clement, 18 Ch.D. 


eae 508. See infra text and notes 90-— 

“egacies and bequests” in statute 
as applicable to all classes of prop- 
erty see supra § 2081. 


89. In re Zien’s Estate, 134 N.W. 
498,.500, 117 Minn. 178. 


90) Liogan v. “Loran; 17 PP. 99. dL 
Colo. 44, 47; Rountree v. Pursell, 39 N. 
BE. 747, 11 Ind. App. 522 [quot Neblett v. 
Smith, 128 S.E. 247, 142 Va. 840]. See 
cases infra this note; and infra text 


and notes 91, 92. 

[a] Statutory use.—E vans Vv. 
IPrice. iss Nw 854,118 TE l5 98.599); 
Rountree v. Pursell, 39 N.E. 747, 11 


Ind.App. 522. 


91, In re Campbell’s Estate, 75 P. 
851, 27 Utah 361. See infra text and 
note 92. 

92. Ill.—Evans v. Price, 8 N.E. 854, 
ALT 1IS 598, 5:99¢ 

Ind.—Rountree v. Pursell, 39 N.E. 
747, ti Ind-App: 522: 


Iowa.—In re Stumpenhousen’s Es- 
tate, 79 N.W. 376, 108 Iowa 555, 559. 

Ky.—Thomas’ Ex’x v. Thomas’ 
Gueraias: 110 S.W. 853, 855, 33 Ky.L. 
700. 

Minn.—In re Zien’s Hecate: 134 N. 
W. 498, 117 Minn. 178. 

N.H.—Ladd v. Harvey, 21 N.H. 514, 
528. 

N.Y.—Wyman v. Woodbury, 33 N.Y. 
S. 217, 86 Hun ane 282 [aff 47 N.E. 
283, 153 N.Y. 243). 

Tenn.—Thompson vy. Gaut, 14 Lea 
310, 313. 

Utah.—In re Campbell’s Estate, 75 

851, 27 Utah 361. 

Va.—Neblett v. Smith, 128 S.E. 247, 
142 Va. 840. 

[a] “Devise” synonymous.—(1) 

Thompson v. Gaut, 14 Lea (Tenn.) 


P: 


SLOriolos oe (2) “Devise” as applied to 
what is strictly a “bequest” see infra 
§ 2083. 


{b] “Bequests” held not to refer 
to realty.—(1) Dickson v. New York 
Biscuit Co., 71 N.E. 1058, 1063, 211 Tl) 
468. (2) “Above bequests,” ’as used 
by a testatrix, did not include a devise 
of realty, although the testatrix used 
“bequeath” in devising the realty. 
Matter of Accounts of White, 26 N.E. 
909, 125 N.Y. 544, 36 N.Y.St. 258. 


93. Jordan v. Jordan’s Adm’r, 65 
Ala. 301, 307; Logan v. Logan, 17 P. 


99, 11 Colo, 44; Mills v. Franklin, 28 
N.E. 60, 128 Ind. 444, 447; MeMubtin 
v. Leslie, 29 Pa. 314. See Nelson v. 
Combs, 18 N.J.Law 27, 30 (as used by 
the testator, “to bequeath to” a cer- 
tain person means ‘‘to go to” by way 
of direct devise). 


[a] Intention to grant interest im- 
plied.—McMullin v. Leslie, 29 Pa. 
314, 315. 

94. Colo.—Logan vy. Logan, 17 P. 


99, 11 Colo. 44, 46. 


Ind.—Boregner v. Brown, 33 N.E. 92, 
133 Ind. 391, 397; Mills v. Franklin, 
28 N.E. 60, 1238 Ind. 444, 447; Rountree 


Vv. Pursell, 39 N.E. 747, 749, 11 Ind. 
App. 522. 

Mass.—Laing y. Barbour, 119 Mass. 
523, 525. 


Minn!—In re Zien’s Estate, 134 N. 
W. 498, 500, 11-7 Minn. 178; Leighton 
vy. Sheldon, 16 Minn. 243, 247. 


Neb.—Grand Island Trust Co. v. 
Snell, 249 N.W. 293. 


Nev.—In re Lewis’ Estate, 159 P. 
961, 39 Nev. 445. 

N.H.—Harris v. Ingals, 
VAN REL. ooo y 


68 A. 34, 


11 N.J.Eq. 327. 


N.Y.—Haug v. Schumacher, 60 N.E. 
245, 166 N.Y’ 506, 515; Scholle ‘v. 
Scholle, 21 (N.E.-84, 113 NiY¥.1261; 272; 
Delafield v. Barlow, 14 N.E. 498, 107 
N.Y. 535, 540; Mills v.. Tompkins, 97 
NiYSsupp: 59). 105 “110F cAppubives Zia: 
In re Hoover’s Estate, 7 N.Y.S. 283, 
54 Hun 106 [rev on other grounds 
sub nom. Matter of Accounts of 
White, 26 N.B. 909, 125 N.Y. 544, 36 
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Or.—Stubbs v. Abel, 233 P. 852, 236 
P5057 Ti FVOr: 162.03 


Pa.—Fleck v. Harmstad, 155 A. 875, 
304 Pa. 302, 77 A.L.R. 874; Brown’s 
Estate, 30 Pa.Dist. 673. 

S.C.—Dantzler v. Riley, 95 S.E. 132, 
109 S.C. 44. 

Utah.—In re Campbell’s Estate, 75 
P. 851, 8538, 27 Utah 361. 


Wis.—In re Davis’ Will, 79 N.W. 


761, 103 Wis. 455, 457. 
95.25 uozan. veeduosan, lB. 2995 tal 
Colo. 44; Ogle v. Tayloe, 49 Md. 158. 


96. Logan v. Logan, 17 P. 99, 11 
Colo. 44. See cases infra this note; 
and infra text and note 97. 


[a] Statutory use.—Logan v. Lo- 
Sane Lime ooy el COLO 44, me Ounce 
Barry v. Barry, 15 Kan. 587, 590 [quot 
Vining v. Willis, 20 P. 232, 237, 40 
Kan. 609] (as used in a statute re- 
stricting the power of a married man 
or woman to dispose of property by 
will, “bequeath” is “probably” equiv- 
alent to ‘devise and bequeath’’). 


97. Ind.—Borgner v. Brown, 33 N. 
1D, O45 BBA, Sh BG 


Ky.—Roberts v. Chenoweth, 112 S. 
W. 625, 627, 33 Ky.L. 1081. 


Me.—Dow v. Dow, 36 Me. 211, 216. 
Md.—Ogle v. Tayloe, 49 Md. 158, 
“soy 


Mass.—Laing y. Barbour, 119 Mass. 
523, 525. 


tion of the testator, “bequeath” 
ply to real and personal property.?* 
and discriminating use of the word in a will con- 


[69 C.J.] 917 


its popular sense, the word is applicable to real and 
personal property.®® 
“bequeath” as applicable to real and personal prop- 
As used in a will, to effectuate the inten- 


The courts have construed 


may be held to ap- 
The accurate 


Mo.—Shumate Nperee 9h 20 S.W. 


178, 110 Mo. 411, 


N.J.—Den ex dem. Nelson v. Combs, 
LSS Nd luaw. ei, 


N.Y.—Mills v. Tompkins, 97 N.Y.S 
9,10, 110 App.Div. 212; In re Hoover’s 
Estate, 7 N.Y.S. 283, 54 Hun 106 [rev 
on other grounds sub nom. Matter of 
Accounts of White, 26 N.E. 909, 125 
N.Y. 544, 36 N.Y.St. 258] 5 Lasher v. 
Lasher, 13 Barb. 106; Cramer v. Cra- 
mer, 71 N.Y.S: 60,'35° Mise. “17,220: 


Pa.—McMullin y. Leslie, 29 Pa. 314. 


Wis.—Chandler’s Appeal, 384 Wis. 
505, 512. 


Eeng.—Whicker v. Hume, 14 Beav. 
509, 51 Reprint 881. 


“The inappropriate use of . 
‘bequeath’ is not generally a very 
material circumstance, as . [it 
is] often used indifferently in wills.” 


Lamb. Vv. Lamb, 30) NB. L333, 13a tat 
NY .0 227. ‘ 
[a] ‘ ‘Bequeath’ is large enough to 


carry real estate if distinctly applied 
to it.” Whicker v. Hume, 14 Beav. 
509, 518, 51 Reprint 381. 


[b] “Devise” synonymous.—(1) 
Borgner v. Brown, 33 N.E. 92, 94, 133 
Ind..391; Dow v. Dow, 36 Me. 211, 
216; Ogle v. Tayloe, 49 Md. 158; Gan- 
non v. Albright, 81 S.W. 1162, 1163, 
183 Mo. 238, 67 L.R.A. 97, 105 Am.S. 
R. 471; Shumate v. Bailey, 20 S.W. 
178, 179, 110 Mo. 411; Chandler’s Ap- 
peal, 34 ‘Wis. 505. (2) The interchange 
of “devise” and “bequeath” is of no 
moment where the jntention of the 
testator is plain. Lada v. Harvey, 21 
N.H. 514; Utica Trust & Deposit Co. 
Vv. Thompson, 149 N.Y.S. 392, 87 Misc. 
31; Cramer v. Cramer, 71 N.Y.S. 60, 
35 Misc. 17, 20; Fleck v. Harmstad, 
Lo PAGaT Ons 304 Pa. 302, ee MR, 
874. (3) Expressly applied to real 
estate, “bequeath” is uniformly treat- 
ed as the equivalent of ‘devise.’ 
Centenary Fund & Preachers’ Aid Soc. 
of New Jersey Annual Conference of 
Methodist Episcopal Church v. Lake, 
66 A. 601, 72 N.J.Eq. 808. (4) Where 
a statute provides that the words ‘‘be- 
queath” and ‘‘devise’’ shall be held 
to mean the same thing, recognizing: 
the generally careless and _  inter- 
changeable use of these words, al- 
though the provision is more applica- 
ble to questions involving the con- 
struction of statutes, yet in the con- 
struction of a will, unless it is plain 
that these words do not mean the 
same thing, the statutory rule may be 
i Roberts v. Chenoweth, 112 

y.L. 1081 (construing 
[1903] § 467). (5) “Devise” 
in the same sense as “be- 
queath” see infra § 2083. 


[e] “Give” synonymous.—Shu- 
mate v. Bailey, 20 S.W. 178, 110 Mo. 
411, 415. “Give” as applicable to real 
an personal property see infra § 

084. 


{d] Used with “give.”—(1) Where 
such appears to have been the testa- 
tor’s intention, “bequeath,” in connec- 
tion with “give,” will apply to real 
property. Campbell v. Cole, 
461, 462, 71 N.J.Eq. 327. (2) 
and bequeath” is equivalent to ‘“de- 
vise.” Hoefliger v. Hoefliger, 107 N. 
W. 312, 313, 182 Iowa 575. 
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taining many provisions has some significance.°® 


Property subject of 


“Bequest” in lieu of compensation. 
one in lieu of compensation for his services, which 
is conditional only on his willingness to qualify 
and serve, is nevertheless a “bequest.”? 


Classes of bequests. 


[§ 2083] (c) Devise.? 


98. Lamb v. Lamb, 30 N.E. 133, 
131 N.Y 227; Fleck v. Harmstad, 155 
ASST bn o04) Pa, o02, We Allan. 8.74. 


[a] “Bequeath” held to pass per- 
sonalty only.—As used in a will, “be- 
queath” did not pass real property, 
where, in addition to other circum- 
stances, the fact that the testator 
used ‘bequeath’ in a paragraph ex- 
pressly disposing of certain personal 
property and ‘‘devise and bequeath” 
in the following paragraph, expressly 
disposing of certain real property, is 
some evidence that in the former par- 
agraph he contemplated only personal 
property. Fleck v. Harmstad, 155 A. 
875, 304 Pa. 302, 77 A.L.R. 874. 


99. Freme vy. Clement, 18 Ch.D. 
499, 508. 


1. Merriam v. U. S., 282 F. 851 [rev 
275 F. 109, cert gr 43 S.Ct. 88, 260 
U.S. 712, 67 L.Ed. 476, and aff 44 S.Ct. 
69, 263 U.S. 179, 68 L.Ed. 240, 29 A. 
L,R. 1547]. 


Executor’s fees as neither “legacy” 
nor ‘devise’ see supra § 2081; and 
infra § 2088. 


HCE ACS as implying gratuity see 
supra § 2081. 


2. Merriam v. U. S., 282 F. 851 [rev 
275 F. 109, cert gr 43 S.Ct. 88, 260 U.S. 
712, 67 L.Ed. 476, and aff 44 S.Ct. 69, 
ae are 179, 68 L.Ed. 240, 29 A.L.R. 

a 


3. As operative to pass real prop- 
erty see supra § 1406. 


4 Jenkins v. Tobin, 31 Ark. 306, 
309; vis Ve tuogane 17 eb ago) rp 
Colo. Barrington v. Liddell, 2 De 
GML aG. 480, 500, 51 Eng.Ch. 375, 17 
Eng. L.&Eq. 188, 42 Reprint 958. 


[a] “Gift distinguished.—‘Strict- 
ly speaking, a gift is not a devise, nor 
a devise ‘aieift. = 20°: Delivery or 
placing the donee in possession of the 
thing given is one of the necessary 
elements of a valid gift.’”” Rountree 
v. Pursell, 39 N.E. 747, 749, 11 Ind. 
App. 522. “Gift” defined see Gifts § 1. 


[b] Historical note.—‘‘The dispo- 
Sition of lands - Was not consid- 
ered so much in the nature of a tes- 
tament as of a conveyance, by way 
of appointment of particular lands to 
a particular person, Hence, this mode 
of disposing of land was termed a de- 
vise; primarily, a dividing or divi- 
sion; a devise in writing being consid- 
ered an instrument by which lands 
are conveyed . . .While ‘will and 
testament’ had not, vat first precisely 
the same meaning.” Clark v. Horn- 
thal, 47 Miss. 434, 486. History of 
wills generally see Supra § 5 in 68 
Cradle 


5. Colo.—Logan v. Logan, 17 P. 99, 
11 Colo. 44, : 
Ill.—Evans v. Price, 8 N.E. 854, 118 
INU, OSB AOS) 
Ind.—Rountree v. Pursell, 
747, 749, 11 Ind.App. 522. 


39 N.E. 


“bequest.” 
which is the subject of a “bequest” may be the tes- 
tator’s or he may have a right to dispose of it.°® 


Bequests are either absolute 
or conditional, vested or contingent.” 


“Devise” signifies the dis- 


WILLS 


Cre therein.” 


A legacy to 


or “legacy.” 
respect to the 


N.J.—Chandler v. Thompson, 48 A. 
583, 62 N.J.Eq. 723, 8. 


N.Y.—Scholle y. Scholle, 21 N.E. 
S47 113 Nev 261), 27.2: Oothout v. Rog- 
EX Si edboumNi Yass 120, 59 Hun SAR el exe) 
ple’s Prust Co; vi, Smithy 30L Nauy.si 
842, 348, 81 Abb.N.Cas. 422 [mod on 
other grounds 31 N.Y:S. 519, 82 Hun 
494, aff 42 N.E. 725, 147 N.Y. 693]. 


N.C.—McCorkle v. Sherrill, 41 N.C. 
£73, 1176, 


Pa.—Fleck v. Harmstad, 155 A. 875, 
304 Pa. 302, 77 A.L.R. 874; In re Fet- 
row’s Estate, 58 Pa. 424, 497: Brown's 
Estate, 30 Pa.Dist. 673. 


Ara aapanate v. McGhee, 17 S.C. 428, 


Wis.—In re Davis’ Will, 79 
761, 103 Wis. 455,- 466. 


See infra text and notes 6, 7. 


6. Cal.—In re Ross’ Hstate, 73 P. 
976, 140 Cal. 282, 290; In re Pfuelb, 
Myr.Prob. 38, 39. 


Colo.—Logan v. Logan, 17 P. 99, 11 
Colo. 44. 


Conn.—Hatheway v. Smith, 65 A. 
1058, 79 Conn. 506, 517, 9 L.R.A.N.S. 
310, 9 Ann.Cas. 99. 


nd.—Rountree v. Pursell, 
ut 749, 11 Ind.App. 522. 


Minn.—In re Zien’s Hstate, 134 N. 
W. 498, 117 Minn. 178. 


Mont.—In re McGovern’s Estate, 
250 P. 812, 77 Mont, 182; In re Fratt’s 
Estate, 199 P. 711, 60 Mont. 526. 


Neb.—Grand Island Trust Co. v. 
Snell, 249 N.W. 293. 


Nev.—In re Lewis’ Estate, 159 P. 
961, 963, 39 Nev. 445, 4 ALR. 241. 


Epub eet v. Harvey, 21 N.H. 514, 


N.Y.—Orton vy. Orton, 3 Abb.Dec. 
411, 414, 3 Keyes 486, 3 Transcr.A. 18; 
Kibler Vv. Miller, 10 N.Y.S. 375, 57 
Hun i4, Lis Clark v. Goodridge, 103 
N.Y.S. 36, 52 Misc... 239; Matter: of 
Dailey, 89 N.Y.S. 538, 438 Misc. 552, 
558; Peoples’ Trust Co. v. Smith, 30 
N.Y.S. 342, 348, 31 Abb.N.Cas. 429; 
Conklin v. eerton, 21 Wend. 430, 436 
[aff 25 Wend. 224]; Sheppard Touch- 
stone [quot Matter of Karr, 2 How. 
Pr. 405, 409]. - 


A puna ee v. Procter, 
439, 


N.W. 


39 N.E. 


19) N.C. 


Gs Je re Fetrow, 58 Pa. 424, 427. 


S.C.—Pratt v. McGhee, 17 S.C. 428. 
Utah.—In re Campbell’s Estate, 75 
Pi ssi 27 Utah v361! 


W.Va.—Hobbs v. Brenneman, 118 S. 
BH. 546, 94 W.Va. 320. 


Wis.—In re Davis, 79 N.W. 761, 103 
Wis. 455, 457 


Eng. Berth v. Taylor, 2 Ld.Ken. 9, 
13, 96 Reprint 1089. 


position of property by will.* 
fers to a gift by will of real estate or an interest 
As a noun, properly, the word denotes a 
gift by will of.real property ;® as a verb, it denotes, 
properly, the giving of real property by will.” 
vise” may be applied to personal property® popu- 
larly or inaccurately.® 
applied to any gift by will, whether real or person- 
al property;1° the courts have construed the word 
to mean, or include, what is strictly a “bequest”?! 
As a verb, “devise” may be used with 


alone,’* in the same sense as ‘“‘bequeath.”?® 


[§§ 2082-2083 


Strictly, “devise” re- 


“Te- 


As a noun, “devise” may be 


disposal of personal property*® 
As used 


“Legacy” and “devise” as not in- 
terchangeable in construction of stat- 
utes see supra § 2081. 


7. Colo.—Logan y. Logan, 
99, 11 Colo. 44. 


Ky.—Harding’s Adm’r y. Harding, 
116 S.W. 305, 132 Ky. 133. 


Minn.—In re Zien’s Estate, 134 N. 
W. 498, 117 Minn. 178. 


Mo.—Metz v. Wright, 92 S.W. 1125, 
1127, 116 Mo.App. 631, 641. 


Nev.—In re Lewis’ Estate, 159 P. 
961, 39 Nev. 445, 4 A.L.R. 241. 


N.Y.—Scholle v. Scholle,. 21 N.E. 
84, 85, 113 N.Y. 261; Lasher v. Lasher, 
108} Barb. 106; Utica Trust & Deposit 
Oo 4 Thompson, 194 N.Y.S. 392, 87 
Mise; sil 


Or.—Stubbs v. Abel, 233 P. 852, 236 
Peo OS eke Or- LoL 0. 

Utah.—In re Campbell’s Estate, 75. 
Presb, 20 U tan 361. 

[a] Statutory use. — Estate of 
Ross, 73 P. 976, 140 Cal. 282; In re 


Lewis’ Estate, 159 P. 961, 39 Nev. 445, 
4 A.L.R. 241. 


“hands devised” distinguished from 
“legacies given” see supra § 2081. 


8 Fleck v. Harmstad, 155 A. 875, 


PBs 


304 Pa. 302, 77 A.L.R. 874. See infra 
text and note 9, 
9. Oothout v. Rogers, 13 N.Y.S. 


120, 59 Hun 97; Kibler v. Miller, 10 
N.Y.S. 375, 57 Hun 14, 17. 


10. In re Pfuelb, Myr.Prob. (Cal.) 
38, 39; People’s Trust Co. v. Smith, 
31 N.Y.S. 519, 82 Hun 494, 499; Kib- 
ler v. Miller, 10 N.Y.S. 375, 57 Hun 
433, ee Freme v. Clement, 18 Ch.D. 


11. Rountree v. Pursell, 39 N.Ex 
747, 749, 11 Ind.App. 522 [quot Neb- 
lett v. Smith, 128 S.B. 247, 251, 142 
Va. 840]; People’s Trust Co. v. Smith, 
31 N.Y.S. 519, 82 Hun 494; In re 
capphels Hstate, 75 P..851, 27 Utah. 


[a] Statutory wuse.—Rountree v. 
Pursell, 39 N.E. 747, 11 Ind.App. 522; 
Lefevre v. Lefevre, 59 N.Y. 434; Peo- 
ple’s Trust Co. v. Smith, 31 NY.S. 
519, 522, 82 Hun 494, 


“Bequest” synonymous see supra 
§ 2082. 
12. See supra § 2081. 


13.. In re Breen, 146 P. 1147, 94 
Kan. 474, 475 [cit Cyel. 


[a] Statutory use.—In re Breen, 
146 P. 1147, 94-Kan. 474. 

14. In re Campbell’s Estate, 75 P. 
851, 27 Utah 361. 


15. Kibler v. Miller, 10 N.Y.S. 
57 Hun 14, 17, 32 N.Y.St. 769. 
fra note 18 [a]. 


“Bequeath” synonymous see supra 
§ 2082. 5s 


375, 
See in- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘ 


Bees 


§§ | 2083-2085] 


by a testator, the word will not be restricted to its 
proper legal meaning but may apply to personal 
property, to effectuate his intention;!® ag used in 
a will, “devise,” as a noun, may refer to a gift of 
personal property;'? as used in a will as a verb, 
“devise” may dispose of personal property.‘ 
accurate and discriminating use of the word in a 
will containing many provisions has some signifi- 


eance.!9 


Property subject of “devise.” The property that 
is the subject of a “devise” may be the testator’s or 
he may have a right to dispose of it.?° 


“Devise” as gratuity. A “devise” of lands implies 
a bounty, not the payment of an obligation. 


16. McCorkle v. Sherrill, ‘41 N.C. 
173, 176; In re Campbell’s Estate, 75 
P. 851, 27 Utah 361. See infra text 
and notes 17, 18. 


17. Wilson v. Wilson, 103 N.E, 743, 
261 Ill. 174. 


18. Harding’s Adm’r v. Harding, 
116 S.W. 305, 132 Ky. 133; Schwingel 
v. Anthes, 101 N.W. 335, 72 Neb. 645; 
Lasher.v. Lasher, 13 Barb. (N.Y.) 
106, 109; Utica Trust & Deposit Co. 
na ays tail 194 N.Y.S. 392, 87 Misc. 

550! 


“The inappropriate use of . . 


often used indifferently ‘in wills. 
Lamb v. Lamb, 30 N.E. 133, 134, 13 
TN eg A 

“The use of this word is not sig- 
nificant when the context of the will 
shows a contrary intent.” Utica 
Trust & Deposit Co. v. Thompson, su- 
pra. 

[a] Where sale of property was 
contemplated, ‘devise’ is equivalent 
to “give” and “bequeath.” Schwingel 
v. Anthes, 101 N.W. 335, 336, 72 Neb. 
645. ‘Devise’ as used in sense of 
“bequeath”? generally see supra text 
and note 15. ‘“‘Bequeath” and ‘‘devise” 
as synonymous see supra § 2082. 
“Give” as equivalent to ‘devise’ see 
infra § 2084. 

19. Lamb v. Lamb, 30 N.E. 133, 131 
NOY. 227. 

20. Freme v. Clement, 18 Ch.D. 499, 
509. 

21. Eaton v. Benton, 2 Hill (N.Y.) 
576. 

“Regacy” as implying gratuity see 
supra § 2081. 

22. In re Smallman’s Will, 247 N. 
Y.S. 593, 188 Misc. 889. 

Determination whether gift by will 
is in lieu of dower see infra §§ 2343-— 
2347. 

23. In re Williams’ BHstate, 145 P. 
957, 50 Mont. 142, 151. 

Legacy in lieu of compensation for 
services, conditional only on willing- 
ness to qualify and serve as “bequest” 
see supra § 2082. 

24, Defined generally see 28 C.J. p 
708. 


Gift: 
Defined generally see Gifts § 1. 


“Bequest” distinguished see supra § 
2082 note 87 [b]. 
Meaning of in defining ‘legacy” see 
supra § 2081. 
25. Rickman v. Meier, 72 N.E. 1121, 
1126, 213 Ill. 507; Hooper v. Hooper, 
9 Cush. (Mass.) 122. 


“Bequeath” synonymous see Supra 
2082. 


“Devise” synonymous see supra §\ 


‘WILLS 


The 


How- 


2083. 


26. Provost’s Ex’r v. Provost, 
N.J.Eq. 296, 297. 


“Devise” as used by testator as 
equivalent to “give” see supra § 2083 
note 18 [a]. 

27. U.S.—Kramer v. Kramer, 204 
tok NT OC eA 4.82 Owes LO (ene 
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Ala.—Willis v. Barrow, 119 So. 678, 
218 Ala. 549; Myers’ Ex’rs v. Myers, 
33 Ala. 85. 


Ark.—Holcomb vy. Mullin, 268 S.W. 
32, 167 Ark. 622. 


ROSA CoG of Woodworth, 31 Cal. 


Colo.—School Dist. No. 1 in City 
and County of Denver v. International 
Prust: ‘Co.;. 149) "Ps "620559, ‘Colo: 486 ; 
Nusly v. Curtis, 85 P. 846, 36 Colo. 
464, 7 L.R.A.N.S. 592, 118 Am.S.R. 113, 
10 Ann.Cas. 1134 and note. 


Conn.—Brainerd v. Cowdrey, 
Conn. 1. 


Ill.—Dauel v. Arnold, 66 N.E. 846, 
20I1,E8N..5 70,579; 


Ind..—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 593; Roquet v. Hldridge, 
20 N.E. 733, 118 Ind. 147, 149. 


Iowa.—Leighton v. Leighton, 188 
NEW... 922) (1935 Lowa, 1299," In™ re 
Daniel’s Estate, 184 N.W. 647, 192 
Iowa 326; Wilts v. Wilts, 130 N.W. 
906, 151 Iowa 149; In re Parsons’ Hs- 
tate, 129 N.W. 955, 150 Iowa 230. 


Kan.—Taylor v. Hull, 245 P. 1026, 
121 Kan. 102. 


Ky.—-Broadwell Vv. 
Adm’r, 4 Metc. 290. 


Me.—Maxim v. Maxim, 152 A. 268, 
129 Me. 349, 73 A.L.R. 1244; Appeal 
of Hilt, 146 A. 439, 128 Me. 191; Spin- 
ney “v.i Baton, 87 A. 378, 111 Me yd, 
46 L.R.A.N.S. 535; Palmer v. Palmer’s 
Estate, 75 A. 130, 106 Me. 25, 19 Ann. 
Cas. 1184 and note; In re Stilphen, 
60 A. 888, 100 Me. 146, 4 Ann.Cas. 158; 
Holt v. Libby, 14 A. 201, 80 Me. 329, 
332. 

Md.—Elwyn v. De Garmendia, 128 
A. 918, 148 Md. 109, 40 A.L.R. 553; 
Wethered v. Baltimore Safe Deposit, 
Ste. COn 28 VAS ST2I179) MiG e153 25s 
Dryden y. Owings, 49 Md. 356; Mayo 
v. Bland, 4 Md.Ch. 484. 


Mass.—Conway v. Shea, 183 N.E. 
717; First Nat. Bank v. Charlton, 183 
N.E. 250, 281 Mass. 72; Tomlinson y. 
Bury, 14 N.H. 137, 145 Mass. 346, 1 
Am.S.R. 464. 


Miss.—Gordon v. James, 39 So. 18, 
de,. 80. Miss. 719, 1 RAN Sy 46a 
See Fisk & McNeil, Executors, v. 
McNeil, 2 Miss. 535, 545 [quot Gilmer 
v. Gilmer, 117 So. 830, 833] (“Legacies 
are only regarded as specific 1. When 


16 


Broadwell’s 
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ever, the word may be applied to a testamentary 
benefit to a widow in lieu of dower.?? 
meaning of a statute, the word is not applicable to 
the fees of an executor.?® 


[§ 2084] (d) Give.?4 
largest signification, applicable to real, as well as 
personal, property.?°® 
word may be equivalent to “devise.’”?® 


[§ 2085] (2) Specific Legacy, Devise, or Gift. 
A “specific legacy” is a bequest of a particular thing, 
or specified part, of the testator’s estate, which is 
so described as to be capable of identification from 
all others of the same kind.?7 
tend that the legatee have the very thing bequeath- 


Within the 


“Give” is a word of the 


As used by a testator, the 


The testator must in- 


a particular chattel is specifically de- 
Scribed, so as to be distinguishable 
trom all others; and 2. Something 
of a particular species’’). 


Mo.—Waters v. Hatch, 79 S.W. 916, 
181 Mo. 262; Asbury v. Shain, 177 S. 
W. 666, 191 Mo.App. 667. 


N.H.—Dennison v. Lilley, 144 A. 
523, 838 N.H. 422; Loring v. Wood- 
ward, 41 N.H. 391; Wallace v. Wal- 
lace, 23 N.H. 149, 154. 


N.J.—In re Low’s Estate, 143 A. 
222, L038 UN. Je Hid.. 43530 Ikeanns ye 
Kearns, 76 A. 1042, 77 N.J.Eq. 453, 140 
Am.S.R. 575; Johnson v. Conover, 35 
Ai291,,54 NiJ-Eg. 333, 337, 


N.Y.—Tifft v. Porter, 8 N.Y. 516, 
Seld.Notes 117; Ga Nun v. Palmer, 
144. N.Y.S. 457, 159 App. Div.') 86%). In 
re Matthews, 107 N.Y.S. 301, 122 App. 


Div. 605; In re Fisher, 87 N.Y.S. 567, 
568, 93 App.Div. 186; In re Liell’s 
Will, 247 N.Y.S, 386, 139 Misc. 513; 


In re Freeman’s Will, 248 N.Y.S. 422, 
139 Misc. 301; In re Barry’s Will, 246 
N.Y.S. °456)) 138" Mise, 519%" © In ore 
Strasenburgh’s Will, 242 N.Y.S. 453, 
136 Mise. 91; In re Corey’s Estate, 232 
N.Y.S. 214, 133 Mise. 199; In re Gros- 
venor’s Hstate, 173 N.Y.S. 203, 105 
Misc. 344; In re Werle’s Will, 155 N. 
Y.S. 262, 91 Mise. 398, 15 Mills Surr. 
206; In re Bouk’s Estate, 141 N.Y.S. 
922, 80 Misc.'196, 10 Mills Surr. 534; 
In re Anable, 249 N.Y.S. 462. See 
Crawford vy. McCarthy, 54 N.E. 277, 
278, 159 N.Y. 514, 519 [quot In re 
Brewster’s BHstate, 260 N.Y.S. 588, 
596, 144 Misc. 888] (‘a specific legacy 
is a bequest of a specified part of a 
testator’s personal estate  distin- 
Dee at from all others of the same 
ind’). 


N.C.—Bost v. Morris, 161 S.E. 710, 
202 N.C. 34; Shepard v. Bryan, 143 
S.E. 835, 195 N.C. 822; Smith v. Smith, 
185 S.E. 855, 857, 192 N.C. 687; Star- 
buck v. Starbuck, 93 N.C. 183, 185; 
McGuire v. Evans, 40 N.C. 269; 
Everitt v. Lane, 37 N.C. 548, 551. 


Or.—In re Noon’s Hstate, 88 P. 673, 
90 P. 673, 49 Or. 286. 


Pa.—In re Wood's Estate, 110 A. 90, 
267 Pa. 462; in re Snyder’s Estate, 66 
AOS TS 20s PaW7h, hE iRaAGN Saa49" 
118 Am.S.R. 900, 10.Ann.Cas. 488; 
Smith’s Appeal, 103 Pa. 559 [quot 
Jervis v. Ferris, 23 Pa.Co. 142, 143]; 
Balliet’s Appeal, 14 Pa. 451; Wood- 
ward's Hstate, 3 Pa.Dist.&Co. 433; 
Gilchrist’s Est., 23 Pa.Co. 602; Lud- 
lam’s Hstate, 1 Pars.Eq.Cas. 116, 5 
Pa.L.J. 276 [aff 138 Pa. 188]; Cascad- 
en’s Estate, 8 Phila. 582. 


R.I.—Gardner v. Viall,.90 A. 760, 
86 R.I. 486; In re Martin, 54 ‘A. 589 
25 R.I. 1, 8 Prob.Rep.Ann. 456. 


S.C.—White v. White, 53 S.E. 371, 
872, 73 S.C. 261; Rogers v. Rogers, 
45 S.E. 176, 67 S.C. 168, 100 Am.S.R. 
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ed,?* not merely a corresponding amount in value?® 
The subject of a specific legacy 
must be a part of the testator’s property, as distin- 
guished from that of a general legacy,?? which may 
may not be a part of the testator’s property.” 


or like property.®° 


or 
Even though the particular thing 


by the testator at the making of the will, the legacy 


will be adjudged specific if it is 


specified and distinguished from the rest of his es- 


tate at the time of the testator’s 


721; Witherspoon vy. Watts, 18 S.C. 
896, 424; Bailey v. Wagner, 21 S.C. 
Eq. 1. 


Tenn.—Manlove v. Gaut, 2 Tenn.Ch. 
A. 410; Mears v. Wharton, 5 Tenn. 
Civ.A. 329. 


Utah.—In re Campbell’s Estate, 75 
Pre oIe2k) Utah s6i: 


Va.—Jones v. Virginia Trust Co., 
128 S.E. 533, 536, 142 Va. 229; May 
v. Sherrard’s Legatees, 79 S.B. 1026, 
115 Va. 617, Ann.Cas.1915B 1131. See 
Hood v. Haden, 82 Va. 588, 598 (“a 
specific legacy is a bequest of a speci- 
fied part of the testator’s personal es- 
tate which is so distinguished’’). 


Eng.—Robertson v. Broadbent, 8 
App.Cas. 812; Giles v. Melsom, L.R. 
6 H.L. 24. 


“Specific legacies . - are gifts 
of particular specified ‘things, or of 
the proceeds of the sale of such 
things, or of a specific fund or a de- 
fined portion thereof.” Thompson 
Wills p 121 § 1389 [quot In re Low’s 
Estate, 143: A. 222, 103 N.J.Bq. 435, 
438]; Weed v. Hoge, 83 A. 636, 638, 
85 Conn. 490, Ann.Cas.1913C 542. 


fa] Gift of severed or distin- 
guished part of testator’s property.— 
(1) Yerkes’ Estate, 8 Pa.Dist. 83, 22 
Pa.Co. 263; Gilchrist’s Estate, 23 Pa. 
Co. 602, 603; Bothamley v. Sherson, L. 
R. 20 Eq. 304. (2) “A specific legacy 
is one which separates and distin- 
guishes the property bequeathed from 
the other property of the testator, so 
that it can be identified.’”” Tomlinson 
v. Bury, 14 N.E. 137, 140, 145 Mass. 
346, 1 Am.S.R. 464. See First Nat. 
Bank v. Charlton, 183 N.E. 250, 251, 
281 Mass. 72 {‘‘an appropriation by 
the testator of identifiable property to 
theyesift . -- tis | the}, essential 
thing in making the gift other than 
general’). (3) “A specific legacy is 
one that can be separated from the 
body of the estate and pointed out 
so as to individualize it, and enable 
it to be delivered to the legatee as a 
thing sui generis. The testator fixes 
upon it, as it were, as a label, by 
which it may be identified and marked 
for delivery to the owner: 
When such individualization is not 
effected by the language of the will, 
the legacy can hardly be said to be 
specific.’ Harper v. Bibb & Falkner, 
Ipx'rs, 47 Ala. 547, 558,,554.°"(4) “A 
“specific legacy” is a bequest ‘which 
a testator, identifying it by a suffi- 
cient description, and manifesting an 
intention that it should be enjoyed 
or taken in the state and condition 
indicated by that description, sepa- 
rates in favor of a particular legatee, 
from the general mass of his personal 
estate.” Robinson vy. Broadbent, 8 
App.Cas. 812, 815 [quot Weed v. Hoge, 
83 A. 636, 638, 85 Conn. 490, Ann.Cas. 
1913C 542; Nimmo v. Adams, 29 B.C. 
277, 285]. To same effect Mayo v. 
Bland, 4 Md.Ch. 484. 


[b] Statutory definitions.—(1) “A 
legacy of a particular thing, specified 
and distinguished from all others of 
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the whole.*® 
is not possessed | specie.*° 


capable of being | ecuted.*7 


death.2 On the | things, bequeathed.*§ 
the same kind belonging to the testa- 


tor, is specific.’”” Civ. Code § 1357 
[quot In re Painter’s Estate, 89 P. 98, 
100, 150 Cal. 498, 11 Ann.Cas. 760; In 
re Dreer’s Estate, 10 P.(2d) 803, 804, 
122 Cal.App. 763 (both holding defini- 
tion applicable to real as well as per- 
sonal property); Estate of Apple, 6 P. 
11, 66 Cal. 432, 437; In re Campbell’s 
Hstate, 75 P:*851)-853, 27° Utah 3s6l 1; 
Utah Rev. St. (1898) § 2802 subd 1 
[quot In re Campbell’s Hstate, supra]. 
(2) “A specific legacy is one which 
operates on property particularly 
designated.” Civ. Code (1910) § 3902 
[quot Hart v. Brown, 88 .S.E. 670, 
671, 145 Ga. 140]. See Owens v. Citi- 
zens’ & Southern Nat. Bank, (Ga.) 170 
S.E. 196, 197 (definition in syllabus 
without quotation). 


28. Jones v. Virginia Trust Co., 
128 S.E. 5338, 142 Va. 229; Hood v. 
Haden, 82 Va. 588. 


29. Brainerd v. Cowdrey, 16 Conn. 
1; Bales v. Murray, 171 N.W. 747, 186 
Iowa 649; Wallace v. Wallace, 23 N. 
H. 149; In re Strasenburgh’s Will, 
242 N.Y.S. 453, 136 Misc. 91. See Bak- 
er v. Baker, 150 N.E. 284, 285, 319 Ill. 
320, 42 A.L.R. 1514 (“the distinction 
between specific and general legacies 
is that the former single out the par- 
ticular thing which the testator in- 
tends the donee to have, no regard be- 
ing had to its value, while the latter 
are payable out of the general assets, 
the chief element of the gift being its 
value’’). 


30. In re Strasenburgh’s Will, 242 


NeY.S. 453, 136 Misc. 94" 
31. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542; Man- 


love v. Gaut, 2 Tenn.Ch.A. 410, 445; 
Bothamley v. Sherson, ae 20 Ka. 
304. See Bost v. Morris, 161 S.E. 710, 
712, 202 N.C. 34; Smith v. Smith, 135 
Siz: 855, 857, 192 N.C. 687 (both stat- 
ing that “the property must be de- 
scribed as belonging to the testator’’). 


32. See infra § 2086. 


33. Mass.—First Nat. Bank v. 
Charlton, 188 N.E. 250, 281 Mass. 72. 


N.Y.—Getman v. McMahon, 30 Hun 
531. 


Pa.—Fidelity Ins., etc., 
peal, 1 A. 233, 108 Pa. 492. 


S.C.—McFadden v. Hefley, 28 S.C. 
817, oS BL 82st Am SiRt G7: 


Tenn.—Manlove v. Gaut, 2 Tenn.Ch. 
A. 410, 445. 


Eng.—Stephenson v. Dawson, 38 
Beav. 342, 49 Reprint 135; Fontaine v. 
Tyler, 9 Price 94, 147 Reprint 32; 
Queen’s College y. Sutton, 12 Sim. 521, 
59 Reprint 1233. 


See Baker v. Baker, 150 N.E. 284, 
286, 319 Ill. 320, 42 A.L.R. 1514 (“it is 
immaterial whether the property giv- 
en is described as being part of the 
testator’s estate at the time of making 
the will . . [provided that] it be 
so described that it can be distin- 
guished from the rest of his estate’). 


But see 1 Underhill Wills § 405 


Co.’s Ap- 


A 


[§ 2085 


other hand, it has been stated that the testator must 
actually own the property bequeathed at the time 
the will is made.** 
must be a part emphatically, as distinguished from 
It must be of something existing in 
In the nature of it, a specific legacy usu- 
ally deals with a thing in being when the will is ex- 
Such a legacy can only be satisfied by a 
delivery to the legatee of the particular thing, or 


The subject of a specific legacy 


If the particular thing is not 


[quot In re Campbell’s Estate, 75 P. 
851, 853, 27 Utah 361] (“the very es- 
sence of a specific legacy is absent 

. as the testator does not give 
articles specifically which may be 
readily identified as owned by him at © 
the execution of his will’). 


[a] Property belonging to testator 
or contemplated as becoming subject 
to will included.—First Nat. Bank v. 
Charlton, 183 N.E. 250, 281 Mass. 72; 
In re Strasenburgh’s Will, 242 N.Y.S. 
453, 136 Misc. 91, 93. 


+34 Smith v. Smith, 135 S.E. 855, 
192 N.C. 687. See In re: Dreer’s Es- 
tate, 10 P.(2d) 803, 122 Cal.App. 763 
(holding that a specific legacy does 
not include property acquired after 
the making of the will-and not includ- 
ed in the testamentary provision as 
of the date of execution). 


35. Manlove v. Gaut, 2 Tenn.Ch.A. 
410, 445; Bothamley v. Sherson, L.R. 
20 Eq. 304, 309; Nimmo v. Adams, 29 
IB CMAs 


“Tt must not be the whole, in the 
meaning of being the totality of the 
testator’s property, or the totality of 
the general residue of his property 
after having given legacies out of it.” 
Bothamley v. Sherson, supra [quot 
Manlove v. Gaut, supra]. 


36. Yerkes’s Est., 8 Pa.Dist. 83, 22 
Pa.Co. 263. 


37. Willis v. Barrow, 119 So. 678, 
218 Ala. 549. See In re Dreer’s Es- 
tate, 10 P.(2d) 8038, 805, 122 Cal.App. 
763 (“for a legacy to be specific the 
testator must have in mind, at the 
time of making the testamentary dis- 
position, a specific piece of property, 
then in existence, which he intends 
the beneficiary to receive upon his 
pe oe 


U.S.—Kramer y. Kramer, 201 
248, 119 C.C.A. 482 [mod 197 F. 


Ark.—Holcomb v. Mullin, 268 S.W. 
32, 167 Ark. 622. 


Colo.—School Dist. No. 1 in City 
and County of Denver v. International 
Trust Co., 149 P. 620, 59 Colo. 486. 


Conn.—Griffith v. Adams, 137 A. 20, 
106 Conn. 19; Weed v. Hoge, 83 A. 636, 
85 Conn. 490, Ann.Cas,19138C 542. 


Tll.—Dauel v. Arnold, 66 N.B. 846, 
201 TI). 570. 


Ind.—Roquet v. 
(ESsay5 ATA Ser theo Girnale: Gece 


Iowa.—Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299; Wilts v. Wilts, 
130 N.w. 906, 151 Iowa 149; In re 
Parsons’ Estate, 129 N.W. 955, 150: 
Iowa 230. 


Me.—Spinney v. Eaton, 87 A. 378, 
111 Me. 1, 46 L.R.A.N.S. 535; Palmer 
v. Palmer's Estate, 75 A. 130, 106 Me. 
25,19 Ann.Cas. 1184 and note; Holt v. 
Libby, 14 A. 201, 80 Me. 329. 


Md.—Wethered v. Baltimore Safe 
Deposit, etc: Co: 28 5A. (812,779. Mids 


Eldridge, 20 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2085-2086] 


in existence when the bequest. would become op- 
erative,’® or if the particular thing is not owned 
by the testator at the time of his death,*° the specific 
The legatee is not entitled to 
any share of the testator’s general‘! or other*? as- 
On the other hand, should there be a deficien- 
assets of the estate, a specific legacy will 
not be liable té abatement with the general legacies, 
except as a last resort for the creditors.** 


The part of the testator’s estate 
which is the subject of a specific legacy may be de- 
fined in any way which distinguishes it.*4 


It is the identity of the thing 
given and not the identity of the legatee which marks 


legacy has no effect. 


sets. 
ey of the 


Description. 


Identity of legatee. 
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kind; 


cy” 


the character of a legacy as specific.*® 


Mass.—Conway v. Shea, 183 N.E. 
717; Tomlinson v. Bury, 14 N.E. 137, 
145 Mass. 346, 1 Am.S.R. 464. 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461. 


Mo.—Waters v. Hatch, 79 S.W. 916, 
181 Mo. 262; Asbury v. Shain, 177 S. 
W. 666, 191 Mo.App. 667. 


ee v. Wallace, 23 N.H. 


N.J.—In re Low’s Estate, 143 A. 
222, 103 N.J.Eq. 435; Johnson v. Con- 
Over, 335) ATS2 91/542 Teg. 333. 


N.Y.—Matter of Matthews, 107 N.Y. 
S. 301, 122 App.Div. 605; In re Werle’s 
Will, 155 N-Y.S. 262, 91 —<Mise. 398, 
15 Mills Surr. 206; In re Bouk’s Hs- 
tate, 141 N.Y.S. 922, 80 Misc. 196, 10 
Mills Surr. 234. 


N.C.—Starbuck v. Starbuck, 93 N.C. 
183; Everitt v. Lane, 37 N.C. 548. 


Pa.—In re Wood’s Estate, 110 A. 
90, 267 Pa. 462; In re Snyder's Estate, 
GG An BLek wad WPaby 71,911 TeeRTAIN:S: 
49, 118 Am.S.R. 900, 10 Ann.Cas. 488. 


R.I.—Gardner v. Viall, 90 A. 760, 
36 R.I. 436; In re Martin, 54 A. 589, 
OIE Lael, 


S.C.—White v. White, 53 S.E. 371, 
73 S.C. 261; Witherspoon v. Watts, 18 
S.C. 396. 


39. Weed v. Hoge, 83 A. 6386, 85 
Conn. 490, Ann.Cas.1918C 542; Taylor 
vi. Hull, 245° PB: 1026, 121 Kan. 102; 
Tomlinson v. Bury, 14 N.E. 137, 145 
Mass. 346, 1 Am.S.R. 464; In re Low’s 
Bstate, 143 A. 222, 103 N.J.Hq. 435; 
Johnson v. Conover, 35 A. 291, 54 N.J. 
Bq. 333. 


40. Baker v. Baker, 150 N.BE. 284, 
319 Ill. 320, 42 A.L.R. 1514; Taylor 
v. Hull, 245 P. 1026, 121 Kan. 102; 
In re Low’s Estate, 4s Ale222., 103 
N.J.Eq. 435; In re Solomon, TSOIN CYS 
S354 165 App. Div. 276, 14 Mills Surr. 
185. 


41. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542; In re 
Solomon, 150 N.Y.S. 835, 165 App. Div. 
276, 14 Mills Surr. 185. 


[a] ‘That testatrix devised specific 
mortgage which she never owned does 
not show an intent that the amount 
thereof be paid from the general es- 
tate. In re Solomon, 150 N.Y.S. 835, 
165 App.Div. 276, 14 Mills Surr. 185. 


42. In re Werle’s Will, 155 N.Y. 
S. 262, 91 Misc. 398, 15 Mills Surr. 206. 


43. See infra § 2198. 


44, Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299; Moore’s Ex’r 
v. Moore, 25 A. 4038, 406, 50 N.J.Eq. 
554; Bothamley Vv. Sherson, L.R. 20 
Eq. 304. 


“Any words which clearly manifest 


an intention on the part of the testa- 
tor to give a specific thing constitut- 
ing part of his estate, as distinguish- 
ed from all other things of the same 
kind, and which it appears he did 
not use to designate quantity, or to 
describe the special character of the 
thing he wanted to give, though con- 
stituting no part of his estate, will 
make the legacy specific.’’ Moore’s 
Eex’r v. Moore, supra. 


_ Intention of testator as determin- 
ora emma ak wa! of legacy see infra § 


45. In re Low’s Estate, 143 A. 222, 
103 N.J.Eq. 435, 444 (‘a determination 
that a bequest is specific ‘as to the 
property bequeathed’ is dispositive 
of the whole question. re AM okehe 
the property goes to a éollection of 
individuals rather than to one, is of 
no consequence’’) [quot and disappr 
In) rey Fisher, 87 tN.¥.S.n567, 7569, 393 
App.Div. 186 (“the bequest is specific 
as to'the property bequeathed, but it 
was not specific as to the particular 
property to be delivered to a particu- 
lar legatee’’)]. 


46. Willis v. Barrow, 119 So. 678, 
218 Ala. 549; In re Dreer’s Estate, 10 
P.(2d) 8038, 122 Cal.App. 763; Matter 
of Delaney, 133 App.Div. 409, 117 N.Y. 
S. 838 [aff 89 N.B. 1098, 196 N.Y. 530]. 


Time from which will speaks gen- 
erally see supra §§ 1168-1170. 


47. In re Brann, 114 N.E. 404, 219 
WAY. 263, LiR.A1918B 663; In vre 
Strasenburgh’s Will, 242 N.Y.S. 453, 
136 Mise. 91. 


48. Holcomb v. Mullin, 268 S.W. 32, 
167 Ark. 622; Waters v. Hatch, 79 
S.W. 916, 181 Mo. 262; In re Snyder’s 
Hista te. 66 eAcel 5,-2.1 (- Pai, 10), LR, 
A.N.S. 49, 118 Am.S.R. 900, 10 Ann. 
Cas. 488. 


49. In re Wood’s Estate, 
90, 267 Pa. 462. 


50. Holcomb v. Mullin, 268 S.W. 32, 
167 Ark. 622; Waters v. Hatch, 79 S. 
W. 916, 181 Mo. 262; In re Wood’s 
Mstate, 110 A. 90, 267 Pa. 462; In re 
Snyder’s Estate, 66 A. 157, 217 Pa. 71, 
11 L.R.A.N.S. 49, 118 Am.S.R. 900, 10 
Ann.Cas. 488. 


110 A. 


51. Taylor v. Hull, 245 P. 1026, 121 
Kan. 102. 
52. U.S.—Kenaday v. Sinnott, 21 


SiGe -283, 23:6. L7 9) UlS. 606. 45 obs bidl 
339; Kramer v. Kramer, 201 F. 248, 
TON CsSeAy 43:96 [0d F197, VR t618 12 


Ala.—Kelly v. Richardson, 13 So. 
785, 100 Ala. 584. 


Colo.—School Dist. No. 1 in City 
and County of Denver v. International 
Trust Co., 149 P. 620, 59 Colo. 486. 


Conn.—Weed v. Hoge, 83 A. 636, 
638, 85 Conn. 490, AREECAS. 1918C 542. 
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As to what passes under a specific legacy, the will 
speaks as of the time of its execution*® in the light 
of the situation then existing.4? 


Specific devise or gift. 
“specific gift”’#® is a gift by will of a particular 
thing, or specified part, of the testator’s estate, which 
is capable of identification from others of the same 
and which may be satisfied only by a deliv- 
ery of the particular thing.®° 


[§ 2086] (3) General Legacy. A 
is one which does not direct the delivery of a 
particular thing®? or part of the estate, as distin- 
guished from all others of the same kind®? and c¢a- 
pable of precise identification,®® or the payment of 


A “specific devise’*® or 


(73 4 f 
general lega- 


D.C.—Armstead vy. Union Trust Co. 
of District of Columbia, 61 App.D.C. 
269, 61 F.(2d) 677. - 


Iowa.—Carpenter’s Estate v. Wiley, 
147 N.W. 175, 166 Iowa 48; In re Par- 
sons’ Estate, 129 N.W. 955, 150 Iowa 
230; Smith v. McKitterick, 2 N.W. 
390, 392, 51 Iowa 548. 


Me.—Spinney v. Eaton, 87 A. 378, 


111 Me. 1, 46 L.R.A.N.S. 535 
Miss.—Gilmer vy. Gilmer, 117 So. 

830, 151 Miss. 338. ~ Wes 
N.Y.—Tifft v. Porter, 8 N.Y. 516; 


Matter of King, 106 N.Y.S. 10738, 122 
App.Div. 354; Scofield v. Adams, 12 
Hun 366, 369; In re Freeman’s Will, 


248 N.Y.S. 422, 139 Mise. 301; In re 
Barton’s Estate, 118 N.Y.S. 1087, 64 
Mise. 242, 7 Mills Surr. 272; In re 


Pease’s Estate, 43 N.Y.S. 1146, 1148, 
19 Mise. 210; Osborne v. McAlpine, 4 
Redf.Surr. 1. See Crawford v. Mc- 
Carthy, 54 N.E.. 277, 278, 159 N.Y. 514 
[quot In re Wenner, 110 N.Y.S. 694, 
695, 126 App.Div. 939; In re Fisher, 
87 N.Y.S. 567, 568, 98 App.Div. 186; 
In re Corey’s Hstate, 232 N.Y.S. 214, 
216, 1383: Mise. 199: Rogers v. Rog- 
ers), 45) SB iG; WUT. 67, 1S.6) 16800 
Ain.S.R. 721] (a several legacy is a 
gift of personal property by a last 
will and testament, not amounting to 
a bequest of a particular thing or 
money, or of a particular fund desig-- 
pana"), from all others of the same 
kind’”’ 


Pa.—Appeal of Smith, 103 Pa. 55%. 

R.J.—Gardner y. Viall, 90 A. 760, 
36 R.I. 436. 

S.C.—Dawson v. Dawson, 17 S.C. 
Eq. 475; Warren vy. Wigfall, ‘Sj oe 
Eq. 47. . 

See Graham v. Graham’s Ex’r, 45 
NG. 291, 297 [quot Smith v. Smith, 
135 SiBS 8555) 85%, 192 NEC 6 San Gaal 
legacy is said to be general when it 


is so given as not to amount to a 

bequest of a specific part of a testa- 

tor’s personal estate’). To same ef- 

fect Bost v. Morris, 161 S.E. 710, 202 

ee 34; Shepard v. Bryan, 143 S.E. 
35, 195 N.C. 822; McGuire v. Evans, 

40 NC. 269, 2723 Pelli vs Ballywr S.C} 
q 


“There is no intent on the part of 
the testator to make a specific dispo- 
sition of particular assets of his es- 
tate as Such.” Weed v. Hoge, 83 A. 
See 85 Conn. 490, 494, Ann.Cas.1913C 


{a] Includes all legacies not de- 
monstrative or specific.—Kramer v. 
Kramer, 201 F. 248, 119 C.C.A. 482 
{mod 197 F. 618]; Kelly v. Richard- 
son, 13 So. 785, 100 Ala. 584; Harper 
v. Bibb, 47 Ala. 547; Myers’ Ex’rs v. 
Myers, 33 Ala, 85. 


53. In re Daniels’ Estate, 184 N.W. 
647, 192 Iowa 326. 
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money out of a particular portion of the estate ;°* 
the legacy may be satisfied out of the general as- 
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sets of the testator’s estate>® without regard to any 


particular fund, thing, or things.®® 
one of quantity,®* either of money or other chat- 
tels,°® not in any way separated or distinguished 
The subject of a 


from all others of a lke kind.®® 


54. Ga.—Hutchinson v. Fuller, 75 
se 88, 92; Morton y. Murrell, 68 Ga. 
41. 


Iowa.—Evans v. Hunter, 53 ‘N.W. 
277, 86 Iowa 418, 17 L.R.A. 308, 41 
Am.S.R. 5038. : 


N.Y.—Turner v. Mather, 83 N.Y.S. 
10138, 86 App.Div. 172 [aff 72 N.E. 1152, 
179 N.Y. 581, motion den 70 N.H. 1110, 
178 N.Y. 607]; Glover v. Glover, 20 
N.Y.S. 41, 65 Hun 621 [aff 33 N.E. 335, 
136 N.Y. 665]; Getman vy. McMahon, 
30.Hun 531, 5383; In re Werle’s Will, 
155 N.Y.S. 262, 91 Misc. 398, 15 Mills 
Surr. 206; Matter of Carr, 53 N.Y.S. 
555, 24 Misc. 148, 2 Gibb.Surr. 511. 


pera neereolks Estate, 3 Pa.Dist. 


R.I.—In re Martin, 54 A. 589, 25 R. 
i 1, ‘8. Prob. Rep. Anni" 4562" Teel ‘-v. 
Hilton; 42-4. 1111, 24) Ret. 224%. 


Eng.—Howe v. Dartmouth, 7 Ves. 
Jr. 137, 32 Reprint 56. 


55. U.S.—Kramer v. Kramer, 201 
Pipes P19s CCA, 482— [miod. 197 ss. 


Ala.—Kelly v. Richardson, 13 So. 


785, 100 Ala. 584, 596 


Colo.—Nusly v. Curtis, 85 P. 846, 
36 Colo. 464, 7 L.R.A.N.S. 592, 118 Am. 
S.R. 113, 10 Ann.Cas. 1134. 


Ga.—Morton vy. Murrell, 68 Ga. 141. 


Ill.—Baker v. Baker, 150 N.E. 284, 
319 Ill. 320, 42 A.L.R. 1514. 


Ind.—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 598; New Albany Trust 
Co. v. Powell, 64 N.E. 640, 29 Ind.App. 
494 


ey —Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299; In re Daniels 
Estate, 184 N.W. 647, 192 Iowa 326; 

' In re Parsons’ Bstate, 129 N.W. 955, 
956, 150 Iowa 230; Evans v. Hunter, 
53 N.w. 277, 86 Iowa 413, 415, 41 Am. 
Sy OSA aly ’L.R.A. 308; Smith v. Mc- 
Kitterick, 2 N.W. 390, 51 Iowa 548, 
bol: 


Kan.—Taylor v. Hull, 245 P. 1026, 
121 Kan. 102. 
Me.—Perry v. Leslie, 126 A. 340, 


124 Me. 93; In re Stilplen, 60 A. 888, 
100 Me. 146, 4 Ann.Cas. 158. 


Md.—Kunkel v. Macgill, 56 Md. 120, 
122: 

Mass.—Slade v. Talbot, 65 N.E. 374, 
182 Mass. 256, 259, 94 Am.S.R. 653, 8 
Prob.Rep.Ann. 265. 


Miss.—Gilmer v. Gilmer, 
830, 151 Miss. 33. 


N.J.—Johnson y. Conover, 35 A. 291, 
54 N.J.Eq. 333. ; 


N.Y.—Matter of Fisher, 87 N.Y.S. 
567, 938 App.Div. 186; Turner v. Math- 
er, 83 N.Y.S. 1018, 86 App.Div. 172 [aff 
72 N.E. 1152, 179 N.Y. 581, motion den 
70 N.H. 1110, 178 N.Y. 607]; Glover 
v. Glover, 20 N.Y.S. 41, 65 Hun 621 
[aff 33 N.E. 335, 136 N.Y. 665]; Hum- 
phrey y. Robinson, 5 N.Y.S. 164, 166, 
52 Hun 200; Langdon v. Astor’s Ex’rs, 
10 N.Y.Super. 477, 548; Matter of 


117 So. 


Carr, 53 N.Y.S. 555, 24: Mise. 143, 2 
Gibb.Surr. 511. 
R.I.—In re Martin, 54 A. 589, 25 R. 


I. 1, 8 Prob.Rep.Ann. 456; Teel v. Hil- 


The legacy is 


ton, 42 A. 1111, 21 R.I. 227. 
S.C.—White v. White, 53 S.E. 371, 


73 S.C. 261; Rogers v. Rogers, 45 S. 
BmigiGhel? te Gt Si @e LG, mLOOmsAdL SEV. 
721. 


Tenn.—Mears v. Wharton, 5 Tenn. 
Civ.A. 329. 


Eng.—Howe v. Dartmouth, 7 Ves. 
Jr. 137)°32 Reprint: 56. 


See Bost v. Morris, 161 S.E. 710, 712, 
202 N.C. 34 (“a general legacy is one 
which is chargeable generally~ upon 
the testator’s personal estate’’). To 
same effect Shepherd v. Bryan, 143 S. 
He sep Loo. NO saa. 


“A general legacy is payable out 
of any personality, or, if properly 
charged, out of the real estate, of the 
deceased.’’ Johnson v. Conover, 35 A. 
291, 293, 54 N.J.Eq. 333. 


56. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542. 


57. Kramer v. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F..618]; Kel- 
ly v. Richardson, 13 So. 785, 100 Ala. 
584; Harper v. Bibb, 47 Ala. 547, 554; 
Myers’ Ex’rs v. Myers, 33 Ala. 85; 
Balliet’s Appeal, 14 Pa. 451. 


58. Rankin v. Rankin, 36 fll. 
300, 87 Am.D. 205. 


59. Colo.—Nusly y. Curtis, 85 P. 
846, 847, 36 Colo. 464, 7 L.R.A.N.S. 
ae, 118 Am.S.R. 113, 10 Ann.Cas. 
1134. 

Ind.—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 593; New Albany Trust 
Co. v. Powell, 64 N.E. 640, 29 Ind. 
App. 494. 


Iowa.—Leighton v. Leighton, 188 N. 
W. 922, 193 Iowa 1299. 


Miss.—Gilmer v. Gilmer, 
830,151. Miss? 33: 


S.C.—White v. White, 53 S.E. 371, 
73 8.C. 261; Rogers v. Rogers, 45 S. 
Fae 177, 67 S.C. 168, 100 Am.S.R. 
721. 


60. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, 495, Ann.Cas.1913C 542: 
Manlove v. Gaut, 2 Tenn.Ch.A. 410; 
Bothamien Vv. Sherson, L.R. 20 Ea. 


“A general legacy has no reference 
to the actual state of the testator’s 
property, it being only supposed that 
he has suflicient property which, be- 
ing realized upon, will procure for the 
legatee that which is given him.” 
Weed v. Hoge, supra. 


61. U.S—Kenaday v. Sinnott, 21 
S:Ct. 233,237, 179 U.S. 606, 618/45 Li 
Ed. 339, 6 Prob.Rep.Ann. 258; Ives v. 
Canby, 48 F. 718, 721. 


Ala.—Kelly vy. Richardson, 13 So. 
785, 100 Ala. 584, 596; Harper v. Bibb 
& Falkner, 47 Ala. 547, 554. 


Colo.—School Dist. No. 1 in City 
and County of Denver vy. International 
Trust Co., 149. P. 620, 59 Colo. 486; 
Nusly v. Curtis, 85 P. 846, 36 Colo. 


293, 


117 So. 


464, 7 L.R.A.N.S. 592 and note, 118 
Am. S.R. 118, 10 Ann-.Cas. 1134 and 
note. : 


D.C.—Armstead v. Union Trust Co. 
of District of Columbia, 61 App.D.C. 
09, Oi CAC)! Oia Lansburgh Vv. 
Lansburgh, 59 App. ‘D.C. OWE St ee 


[§ 2087] (4) Demonstrative Legacy. 
strative legacy” is one payable out of a particular 
fund primarily, but, if the fund designated fails, out 
of the general assets.®+ 


[§§ 2086-2087 


general legacy may or may not be a part of the 
testator’s property.°° 


A “demon- 


The legacy is one of quan- 


(2d) 997. 


Ga.—Owens v. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196; Thompson v. 
Stephens, 75 S.E. 136, 138 Ga. 205. 


Ill.—Tanton v. Keller, 47 N.E. 376, 
PCM TE ooo. 


Ind.—Waters v. Selleck, 170 N.E. 
20, 201 Ind. 598; Roquet v. Eldridge, 
20 N.E. 733, 118 Ind. 147, 150. 


~ Me.—Spinney v. Eaton, 87 A. 378, 
111° Me. 1, 46 L.R.A.N.S. 535; In re 
Stilphen, 60° A. 888, 100 Me. 146, 4 
Ann.Cas. 158 and note, 10 Prob.Rep. 
Ann. 482, 


Md.—Harrison v. Denny, 77 A. 837. 
113 Md. 509; Chester County Hospital 
v. Hayden, 34 A. 877, 878, 83 Md. 104, 
114; Gelbach vy. Shively, 10 A. 247, 
67 Md. 498, 501. 


Mich.—Byrne v. Hume, 49 
576, 86 Mich. 546. 


Minn.—Merriam v. Merriam, 83 N. 
W. 162, 80 Minn. 254, 259. See In re 
Douglas’ Estate, 183 N.W. 355, 356, 
149 Minn. 276 (“a demonstrative leg- 
acy is a money gift, made a charge on 
a specific fund and directed to be paid 
out of that fund, but payable at all 
events even if the fund fails, if tne 
residue be sufficient’’). 


Miss.—Hailey v. McLaurin’s Estate, 
73 So.-727, 112 Miss. 705. 


N.J.—Johnson v. Conover, 
2015 AweN: Ie dewo Soy oes 


N.Y.—Crawford v. McCarthy, 54 N. 
E. 277, 159 N.Y. 514, 4 Prob.-Rep.Ann. 
681 [rearg den 55 N.E. 1094, 160 N. 
Y. 668]; Giddings vy. Seward, 16 N. 
Y. 365, 367; Center of Stanford M. E. 
Church v. Hebard, 51 N.Y.S. 546, 28 
App.Div. 548; Matter of Bedford, 124 
Nes .S. 619, 67 Mise. 38, 7 Mills Surr. 


N.C.—Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822; Baptist Female 
University v. Borden, 44 S.E. 47, 1007. 
132 N.C. 476, 488, 8 Prob. Rep. Ann, 654; 
Graham y. Graham’ 8S Ex’r, 45 N:C. 291. 


N.D.—Adair v. Adair, 90 N.W. 804, 
11_.N.D. 175, 2180: 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


Pa:—Smith’s Appeal, 108 Pa. 559; 
Armstrong’s Appeal, 63 Pa. 312; Ap- 
peal of Welch, 28 Pa. 3638; Balliet’s 
Appeal, 14 Pa. 451; Fleming’s Est., 14 
Behe 153; Jervis v. Ferris, 23 Pa. 

oO. ; 


R.I.—Bowen y. Dorrance, 
269. 


S.C.—White y. White, 53 S.E. 371, 
73 S.C. 261. 


Piatt -—Darden v. Orgain, 5 Coldw. 


Vt.—Boomhower v. Babbitt, 31 A. 
838, 67 Viti 327, 3382. 


Va.—May v. Sherrard’s Legatees, 79 
S.E. 1026, 115 Va. 617, Ann.Cas.1915B 
HUSH. Morriss Vv. Garland’s Adm'r, 
78 Va. 215, 223: 


W.Va.—Hobbs v. Brenneman, 118 S. 
BE. 546, 94 W.Va. 320. 


Eng.—Vickers v. Pound, 6 H.L.Cas. 
885, 10 Reprint 1543. 


N.W. 


35 A. 


12 RIL 


For later cases, developments and changes in the law see Annotations, same title and section number, 


aaa 
a, 


§ 2087] 


tity ;°? two elements are necessary: 


WILLS 


(1) It must be 


[69 C.J.] 923 


acy, and (2) the legacy must indicate the fund out 


an unconditional gift in the nature of a general leg- | of which it is payable.** For a legacy to be treat- 


Ont.—Re Fanning, 19 Ont.W.N. 154. 


[a] ‘The true rule would seem to 
be that to constitute a demonstrative 
legacy it must be a general gift solv- 
able trom any property of the estate, 
but charged on a particular asset be- 
ionging to the testator or upon the 
proceeds of the sale of some such ar- 
ticle or piece of property. If it is an 
express gift of the whole or.a portion 
of a segregated item or portion of 
the estate, it is not a demonstrative, 
but a specific gift.” In re Smallman’s 
Will, 247 N.Y.S. 598,'138 Misc. 889, 
903 [expl Crawford v. McCarthy, 54 
ING 20 VL Oe INGYS 5d 40 1519 FA we Probi 
Rep.Ann. 681 (rearg den 55 N.E. 1094, 
160 N.Y. 668), defining “demonstrative 
legacy’ as “a bequest of a certain 
sum of money, stock, or the like, pay- 
able out of a particular fund or Sse- 
curity’? (quot in In re Fisher, 87 N.Y. 
SUG OOo, Vd ADD aw lya- OO s. in vIre 
Bouk’s Hstate, 141 N.Y.S. 922, 924, 80 
Mise. 196; White v. White, 53 S.E. 
ol, Siz, vo S.C. 2ol; ‘Rogers v.. Rog- 
ers, 457S:\B. 176, 177, 67°S.C. 168), 100 
Am.S.R. 721), as qualifying the defini- 
tion by holding, on a subsequent page 
of the opinion, that a demonstrative 
legacy must possess all the qualities 
of a general legacy]... See Willis v. 
Barrow, 119 So. 678, 218 Ala. 549, 552 
(‘a demonstrative legacy .. . is 
in fact a type of general legacy, pay- 
able from the general estate, in case 
the specified fund fails’); Kunkel v. 
McGill, 56 Md. 120, 122 [quot Gardner 
v. McNeal, 82 A. 988, 991, 117 Md. 27, 
40 L.R.A.N.S. 558, Ann.Cas.1914A 119] 
(‘a demonstrative legacy is in the 
nature of a general legacy, with a cer- 
tain fund pointed out for its pay- 
ment’); Fleming’s Estate, 14 Pa.Dist. 
153) (‘a demonstrative legacy oo 3). 
is a general legacy payable out of a 
particular fund”); Re Fanning, 19 
Ont.W.N. 154, 155 (‘‘a demonstrative 
legacy is a legacy which is in its na- 
ture general, but which is directed to 
be satisfied out of a specified fund or 
part of. the testator’s property”). See 
also Ga. Civ. Code (1910) § 3902 [quot 
Owens v. Citizens’ & Southern Nat. 
Bank, (Ga.) 170 S.E. 196, 200; Hart 
v. Brown, 88 S.E. 670, 671, 145 Ga. 140] 
(“A gift of money to be paid from 
a specified fund is nevertheless a gen- 
eral legacy”). But see Pritchard Wills 
{quot Mears v. Wharton, 5 Tenn.Civ. 
A. 329, 336] (‘fa demonstrative legacy 
is a bequest of a certain sum of mon= 
ey to be paid out of a particular fund 


‘pointed out by the testator, or of a 


sum payable out of the proceeds of 
particular property designated by 
him?) tay lorive taull, 245) Ps 1026, 
1027, U2" kani102 €iaderacy, 85 - 
is demonstrative when the bequest 
is of a certain sum of money, with di- 
rections that it shall be paid out of 
particular funds’); In re Mandelle’s 
Estate, 233 N.W. 230, 231, 252 Mich. 
875 (‘a demonstrative legacy is a 
pecuniary gift with a particular fund 
or source of means pointed out for its 
satisfaction’); Glass v. Dunn, 17 Ohio 
St. 413, 424 [quot Shaw v. Shaw, 167 
N.B. 611, 32 Ohio App. 168, 172] (“a 
demonstrative legacy is ‘a bequest of 
asum of money payable out of a par- 
ticular fund or thine.” It is -aape- 
cuniary legacy, ‘given generally, but 
with a demonstration of a particular 
fund as the source of its payment.’ 
It is, therefore, equivalent to, or in 
the nature of, a devise or bequest of 
so much, or such‘a part of-the fund 
or thing specified’); First Hunting- 
ton Nat. Bank v. Colvin, (W.Va.) 171 
S.B. 413, 414 (‘a legacy is designated 
‘demonstrative’ when made payable 
from a particular fund’’). Necessary 
elements of “demonstrative legacy” 


see infra text and note 68. ‘General 
legacy” defined see supra § 2086. 
pees legacy” defined see supra § 


[b] Designation of particular fund 
as convenient mode of payment.—lf a 
legacy is given with reference to a 
particular fund, only as pointing out 
a convenient mode of payment, it is 
considered. demonstrative, and _ the 
legatee will not be disappointed al- 
though the fund fail totally; but 
where the gift is of the fund itself, 
in whole or in part, or is so charged 
on the object made subject to it as 
to show an intent to burden that ob- 
ject alone with the payment, it is 
deemed specific. De Nottebeck v. As- 
tor, 18 N.Y. 98; In re Strasenburgh’s 
Will, 242 N.Y.S. 458, 1386 Misc. 91; 
Shaw v. Shaw, 167 N.E. 611, 32 Ohio 
App. 168; Wallis v. Stewart, 16 Pa. 
275 [quot Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822, 828, 829; In re Wil- 
son’s Hstate, 103 A. 880, 881, 260 Pa. 
407, 6 A.L.R. 1349; Fleming’s Ust., 10 
Pa. Dist: 259,.260, 25) PasCo. 269 1% Har- 
rison’s Est., 21 Pa.Dist. 89; Hobbs v. 
gt ees 118 S.H. 546, 94 W.Va. 


[c] Subject of legacy is not speci- 
fied or distinguished from all others 
of the same kind, but is payable out 
of a designated fund. Kramer v. 
Kramer, 201 F. 248, 119 C.C.A. 482 
[mod 197 F. 618]; Gilmer’s Legatees 
v. Gilmer’s Ex’rs, 42 Ala. 9, 16; Myers’ 
Ex’rs v. Myers, 33 Ala. 85; Shepard v. 
Bryan, 1438 S.E. 835, 195 N.C. 822. 


{d] Result of “judicial legisla- 
tion.’’——"‘Since a testamentary gift of 
a specific article requires for its con- 
summation that such identical article 
or item of property be in the posses- 
sion of the testator at the time of his 
death, it follows that if it be lost, de- 
stroyed or aliened by the testator be- 
tween the time of the execution of 
the will and his demise, the specific 
legatee or devisee will take nothing. 
. . . This result proved most dis- 
tasteful to the courts, whose sense of 
justice was frequently outraged by 
the apparently inadvertent miscar- 
riage of the desire of the testator to 
benefit certain natural objects of his 
bounty. To obviate this condition in 
certain cases, judicial legislation 
about the middle of the nineteenth cen- 
tury created a new variety of legacy 
which was invested with all of the 
benefits of preference attached to a 
specific gift, but which was relieved 
of the disadvantage of ademption in 
case the specific thing or fund could 
not be identified after the death. This 
form of legacy was termed demon- 
strative and has survived to the pres- 
ent day as a frequent source of per- 
plexity to the bench and of mystifica- 
tion to the bar.’ Matter of Small- 
man’s Will, 247 N.Y.S. 593, 138 Misc. 
889, 898. See In re Low’s Will, 250 
N.Y.S. 192, 232 App.Div. 414, 421 [rev 
241_N.Y.S..506, 136 Misc. 532 (aff 178 
N.E. 817, 257 N.Y. 613)] (“a demon- 
Strative legacy is a mere creation or 
fiction of law, intended to cover a sit- 
uation arising from some uncertainty 
or ambiguity in the language of a 
will, where the real intent of the tes- 
tator is not apparent’’). Possession 
of subject of “‘specific legacy” see su- 
pra § 2085; and infra §§ 2462-2463. 
Presumption that legacy is genera! or 
demonstrative rather than specific see 
infra § 2096. 


fe] Civil law term.—Kenaday v. 
Sinnott, 21 S.Ct. 233, 179 U.S. 606, 45 
L.Ed. 339; Owens v. Citizens’ & South- 
ern Nat. Bank, (Ga.) 170 S.E. 196; 
In re Low’s Will, 250 N.Y.S. 192, 232 
App.Div. 414 faff 178 N.E. 817, 257 


N.Y. 613]; Florence v. Sands, 4 Redf. 
Surr. (N.Y.) 206; Appeal of Welch, 
28 Pa. 363; Walls v. Stewart, 16 Pa. 
275; Fowler v. Willoughby, 2 Sim.& 
St. 354, 1 Eng.Ch. 354, 57 Reprint 381. 


[f] Pecuniary legacy, with partic- 
ular security, is a demonstrative leg- 
acy—such a, legacy does not fail by 
the failure of the security on which 
it is given. In re Low’s Will, 241 N. 
Y.S. 506, 136 Misc. 532 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
414 (aff 178 N.E. 817, 257 N.Y. 613)]; 
Fowler v. Willoughby, 2 Sim.&St. 354, 
1 Eng.Ch. 354, 57 Reprint 381. 


[ge] Bequest of “$2,000.00 of the 
first mortgage bonds” of a certain 
company is a demonstrative legacy, to 
be realized from such bonds or, in 
their absence, from other sources. 
Nash v. Hamilton, 8 Ohio App. 66. 


62. U.S.—Kenaday v. Sinnott, 21 S. 
Ct. 233, 179 U.S. 606, 45 L.Ed. 339. 


Colo.—Nusly v. Curtis, 85 P. 846, 36 
Colo. 464, 7 L.R.A.N.S. 592 and note, 
he Am.S.R. 113, 10 Ann.Cas, 1134 and 
note. 


D.C.—Armstead v. Union Trust Co. 
of District of Columbia, 61 F (2d) 677, 
61 App.D.C. 269; Lansburgh v. Lans- 
burgh, 37 F.(2d) 997, 59 App.D.C. 201. 


Ga.—Owens vy. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196; Thompson v. 
Sele ast TESS 13 Cyd Sls SaGar 


Me.—Spinney v. Eaton, 87 A. 378, 
TLiyiMer 146 le RAADNES. 05355) cbneore 
Stilphen, 60 A. 888, 100 Me. 146, 4 
Ann.Cas. 158 and note, 10 Prob.Rep. 
Ann. 482. 


Md.—Harrison vy. Denny, 77 A. 837, 
118 Md. 509. 


Mich.—Byrne v. Hume, 49 N.W. 576, 
86 Mich. 546. 


N.¥.—Crawford v. McCarthy, 54 N. 
B. 277, 159 N.Y. 514, 519; 4 Prob.Rep. 
Ann. 681 [rearg den 55 N.E. 1094, 160 
N.Y. 668]; De Nottebeck v. Astor, 13 
N.Y. 98; Center of Stanford M. E. 
Church v. Hebard, 51 N.Y.S. 546, 28 
App.Div. 548; Matter of Bedford, 124 
N.Y.S. 619, 67 Mise. 38, 7 Mills Surr. 
ane Florence v. Sands, 4 Redf.Surr. 


N.C.—Shepard v. Bryan, 143 S.E. 
835,195 . N.C. 822; «Graham WwelGras 
ham’s Hx’r, 45 N.C. 291. 


Pa.—Smith’s Appeal, 
561; Armstrong’s Appeal, 63 Pa. 312, 
316; Walls v. Stewart, 16 Pa. 275; 
Balliet’s Appeal, 14 Pa. 451. u 


R.I.—Bowen vy. Dorrance, 12 R.I. 
269. 


S.C.—White v. White, 53 S.E. 371, 
73 S.C. 261; Rogers v. Rogers, 45 S.E. 
176, 67 S.C. 168, 100 Am:S:R. 721! 


IEing.—Vickers v. Pound, 6 H.L.Cas. 
885, 10 Reprint 1543. 


See Pomeroy Equity Jurisprudence 
[quot May v. Sherrard’s Legatees, 79 
S.E. 1026, 1027, 115 Va. 617, Ann.Cas, 
1915B 1131] (demonstrative legacies 
are “bequests of sums of money, or of 
quantities or amounts having a pe- 
cuniary value and measure’’). 


€3. Owens v. Citizens’ & Southern 


103 Pa. 559, 


Nat) Bank, (Gat) 170) 'S. 4s 9196 sin 
re Stilphen, 60 A. 888, 100 Me. 146, 
4 Ann.Cas. 158 and note, 10 Prob. 


Rep.Ann. 482; Crawford v. McCarthy, 
54 N.E. 277, 159 N.Y. 514, 4 Prob.Rep. 
Ann. 681 [rearg den 55 N.E. 1094, 160 
N.Y. 668]; In re Slater’s Estate, 258 
N.Y.S. 956, 143 Misc. 829: In re Small- 
man’s Will, 247 N.Y.S. 598, 138 Misc. 
889; In re Phillips’ Estate, 177 N.Y.S. 
6638, 108 Mise. 413; Petition of In- 
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ed as demonstrative, the fund must be in existence 
at the time of the testator’s death.*4 


“General legacy”®® and “specific legacy’°®® com- 
pared and distinguished. A “demonstrative legacy” 
has certain attributes of both general and specific 
legacies.°7 By bequeathing a specific amount, a de- 
monstrative legacy is of the nature of a general leg- 
acy;°® the legacy is of the nature of a specific leg- 
acy by referring to a particular fund for payment,®® 
but differing in effect from a legacy properly spe- 
cific and so far general that, if the fund fail, the 
legatee will not be deprived of his legacy, but will 
be permitted to receive it out of the general as- 
sets;’° yet the legacy is so far specific that it will 
not be liable to abate with the general legacies on 
a deficiency of assets,’ except to the extent that it 
is to be treated as a general legacy after the failure 
of the fund designated for its payment.72 


[§ 2088] (5) Other Terms—(a) Deferred Lega- 


WILLS 


[§§ 2087-2091 


cy. A vested legacy, of which the time of payment 
has been postponed simply for the benefit of the 
estate, may be called a “deferred legacy.”** 


[§ 2089] (b) Modal Legacy. A “modal legacy” 
is a bequest accompanied with directions as to the 
mode in which it should be applied for the legatee’s 
benefit.74 


[§ 2090] (c) Pecuniary*® 
ular sense, a “pecuniary legacy” is used of a legacy 
in contradistinction to an annuity.7*7 In its legal 
signification, the expression includes an annuity.7® 


Legacy."° In its pop- 


Specific pecuniary legacy. A “specific pecuniary 
legacy” is a legacy of a definite sum of money.’ 


[§ 2091] (d) Special Legacy. A “special legacy” 
is a bequest of a specific article of the testator’s es- 
tate as distinguished from all others of the same 
kind.8° The term has also been applied to a legacy 
of a definite amount, as distinguished from a “resid- 


graham, 172 N.Y.S. 234, 104 Misc. 644; 
Shaw v. Shaw, 167 N.E. 611, 32 Ohio 
App. 168. 


{a] Direction that payment be 
made out of particular fund insuffi- 
cient to create “demonstrative lega- 
cy.”—Crawford v. McCarthy, 54 N.E. 
277, 159 N.Y. 514, 4 Prob.Rep.Ann. 681 
[reare den 55 N.E. i094, 160 N.Y. 668]; 
In re Smallman’s Will, 247 N.Y.S. 598, 
138 Misc. 889; In re Phillips’ Estate, 
ele INU INGS: 663, 108 Mise. 413. 


[b] Designation of particular fund 
belonging to estate to satisfy legacy 
is an’ essential element. In re Van 
Wiiet, 25 N:-Y.S. 722, 723,°5 Mise. 169: 


64. In re Wilson, 26 Pa.Dist. 689. 


Demonstrative legacy treated as 
general after failure cf designated 
fund see infra text and note 72. 


65. Defined see supra § 2086. 


66. Defined see supra § 2085. 
67. Colo.-—School Dist. No. 1 in 
City and County of Denver v. Inter- 


peltonat Trust Co., 149 P. 620, 59 Colo. 


Ga.—Owens v. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196. 


Ind.—Waters v. Selleck, 
20, ‘201 Ind. 593. 


Md.—Harrison vy. Denny, 77 A. 837, 
113 Md: 509. 


N.Y.—In re Low’s Will, 250 N.Y.S. 
192, 232 App.Div. 414 [aff 178 N.H. 
817, 257 N.Y. 613]. 


N.C.—Graham y. Graham’s Ex’r, 45 
N.C. 291. 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


See infra text and notes 68-72. 


68. Crawford v. McCarthy, 54 N.E. 
277, 159 N.Y. 514; White v. White, 53 
S.E. 371, 73 S.C. 261; Rogers v. Rog- 
ers, 45 S.E. 176, 67 S.C. 168, 100 Am. 
SiR. (2. 


69. Willis v. Barrow, 119 So. 678, 
218 Ala. 549; Dugan v. Hollins, 11 
ued 41; De Nottebeck v. Astor, 13 N. 

98; ‘Dunning v. Dunning, 31 N.Y.S. 
he 722, 82 Hun 462. 


[a] ‘“hegacy payable out of a dem- 
onstrated fund in contradistinction 
from a legacy payable out of an es- 
tate generally.”—In re Union Trust 
Co. of New York, 161 N.Y.S. 954, 956, 
97 Misc. 581. 


70. U.S.—Kenaday v. Sinnott, 21 S. 


170 N.E. 


Ct. 233, 179 U.S. 606, 45 L.Ed. 339. 


D.C.—Armstead v. Union Trust Co. 
of District of Columbia, 61 F.(2d) 677, 
61 App.D.C. 269; Lansburgh v. Lans- 
burgh, 37 F.(2d) 997, 59 App.D.C. 201. 


Ga.—Owens v. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196; Thompson v. 
Saree (oso Lo, Lads os meer. 


Ill. Baker v. Baker, 150 N.E. 284, 


319 Ill. 320, 42 A.L.R. 1514 


Me.—Maxim v. Maxim, 152 A. 268, 
129 Me. 349, ae A.L.R. 1244; Baker v. 
Brown, 133 A. 305, 125 Me. 598: Spin- 
ney v. EKaton, 87 A. 378, 111 Me. 1, 46 
i.R.A.N:S. 535. 


Md.—Braden v. Coale, 166 A. 730; 
Matthews v. Targarona, 65 A. 60, 64, 
104 Md. 442, 10 Ann.Cas. 153. 


N.Y.—Crawford v. McCarthy, 54 N. 
BE. 277, 159 N.Y. 514, 4 Prob.Rep.Ann. 
681 [rearg den 55 N.E. 1094, 160 N.Y. 
668]; Giddings v. Seward, 16) ANY 
865; In re Low’s Will, 250 N.Y.S. 192, 
232 App.Div. 414 [rev 241 N.Y.S. 506, 
136 Mise. 582 (aff 178 N.E. 817, 257 N. 
Y. 613)]; Florence v. Sands, 4 Redf. 
Surr. 206. 

N.C.—Shepard v. Bryan, 143 S.E. 


835, 195 N.C. 822; Graham v.. Gra- 
ham’s Hx’r, 45. N.C. 291. 


Pa.—Walls v. Stewart, 16 Pa. 27 


5. 
S.C.—White v. White, 53 S.E. 3 
73 S.C. 261; Rogers v. Rogers, 45 S. 
17.6, 67.S.C. 168, 100 Am.S.R. 724. 


Eng.—Mullins v. Smith, 1 Dr.&Sm. 
204, 62 Reprint 204. 


71. U.S.—Kenaday v. Sinnott, 21 S. 
Ct. 233, 179 U.S. 606, 45 L.Ed. 339. 


D.C.—Lansburgh v. Lansburgh, 37 
F.(2d) 997,59 App.D.C. 201. 


Ga.—Owens v. Citizens’ & Southern 
Nat. Bank, 170 S.E. 196; Thompson v. 
paee eae NON Ste Udo, Wait 13S) Gar 


ee 


Ill.— Baker v. Baker, 150 N.E. 284, 
285, 319 Ill. 820, 42 A.L.R. 1514. 


Md.—Gelbach v. Shively, 10 A. 247, 
67 Md. 498. 


N.Y.—In re Low’s Will, 241 N.Y. 
S. 506, 136 Mise. 582 [rev on other 
grounds 250 N.Y.S. 192, 232 App.Div. 
414° (aff 178 N.E. 817, 257) IN2YS 613.4); 
Florence v. Sands, 4 Redf.Surr. 206. 


N.C.—Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822; Graham y. Graham’s 
Hx’r, 45. N.C. 292: 


Pa.—Walls v. Stewart, 16 Pa. 275. 


Abatement of legacies generally see 
infra §§ 2170-2198. 


72 Md.—Matthews v. Targarona, 
65 A. 60, 64, 104 Md. 442, 10 Ann.Cas. 
153; Gelbach v. Shively, 10 A. 247, 67 
Md. 498. 


Mo.—O’ Day v. O’Day, 91 S.W. 921, 
928, 193 Mo. 62, 4 L.R.A.N.S. 922. 


N.J.—Pennsylvania Co. for Insur- 
ance on Lives & Granting Annuities v. 
Riley, 104 A. 225, 89 N.J.Eq. 252. 


N.Y.—In re Smallman’s Will, 247 N. 
Y.S. 593, 188 Misc. 889. 


Eng.—Mullins v. Smith, 1 Dr.&Sm. 
204, 62 Reprint 204. 


[a] Where preperty to pay demon- 
strative legacy has been scid and only 
other property specifically disposed of 
by the will, the demonstrative legacy, 
although considered as a general leg- 
acy, must fail. Pennsylvania Co. for 
Insurance on Lives & Granting An- 
mates v. Riley, 104 A. 225, 89 N.J.Eq. 


73. In re Jarvis’ Estate, 180 N.Y.S 
324, 110 Misc. 5. 


Time of payment of legacies gen- 
erally see infra §§ 2631-2639. 


74 Bouvier L. D.’[quot Heady v. 
State ex rel. Heady, 60 Ind. 316, 323]. 


[a] For example, a legacy to be 
applied to the education of the lega- 
tee. Heady v. State ex rel. Heady, 60 
ind 3h6. 


75. Defined see 48 C.J. p 778. 


76. Distinguished from “share of 
residue see supra § 2081 note 82. 


“Legacy” equivalent see supra § 
2081 note 65 [a]. 3 


“Pecuniary legatees” see Pecuniary 
48 C.J. p 778 text and note 49. 


77. Gaskin v. Rogers, L.R. 2 Ea. 
284, 291. 


78. Lang v. Ropke, 7 N.Y.Super. 
363, 10 N.Y.Leg.Obs. 70, 75; Gaskin v. 
Rogers, L.R. 2 Eq. 284, 291. See An- 
nuiti3s § 5. 


79. Harlan’s Trustee v. Harlan, 14 
S.W. (2d) 397, 228 Ky. 73 (within “the 
meaning of Ky. St. § 2065, relative to 
the payment Onna specific pecuniary 
legacy” where no time is fixed). 


80. Mears v. Wharton, 5 Tenn.Civ. 
A. 329) (using the term as synonymous 
with “specific legacy’’). 


a eR eS a a seh SS inte eh 5 a ee 
For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2091-2095] 


uary legacy.’’8? 


[§ 2092] (e) Universal Legacy; Legacy under 
Universal Title; Particular Legacies. In Louisiana 
a “universal legacy” is defined by statute as a tes- 
tamentary disposition by which the testator gives to 
one or several persons the whole of the property 
which he leaves at his decease;** a “legacy under 
a universal title” is defined by erataie as that by 
which a testator bequeaths a certain proportion of 
the effects of which the law permits him to dis- 
pose;** all other legacies are termed by statute 
“particular legacies.”%* This term includes the leg- 
acy of a distinet object.8° A “universal legacy” in- 
cludes a legacy of the residue of an estate.*® 


[§ 2093] (f) Residuary Legacy,**? Bequest, or De- 
vise.°> A “residuary legacy” is a bequest by will 
of all the testator’s personal estate not otherwise ef- 
fectually disposed of by that document.*® A ‘esid- 
uary bequest” is one which, if valid, carries all the 
personal property not otherwise disposed of;°° the 
term implies that something has been taken out of 
the personal estate by the testator and that the be- 
quest applies only to a balance as distinguished from 
the whole.®!' A “residuary bequest” is that which 


81. Derby v. Derby, 4 R.I. 414, 423. 
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consists of the residue of an estate, and not of a 
particular article.®* A “residuary devise” is a de- 
vise of the balance of the whole from which a previ- 
ous devise—or devises—has taken a part.°? 


{[§ 2094] b. Presumption That Words Are Used in 
Legal Sense. “Devise” and “devisee,” “legacy” and 
“leoatee,” or “bequeath” and “bequest,” when used 
in wills, are presumed to have been used in their 
legal sense,®* unless from the context or the whole 
will the contrary clearly appears.®° In considering 
whether the testator intended a conversion of his 
realty, the use of the word “bequeath” to perform 
the office of transferring all his property, real as 
well as personal, although not of itself conclusive 
as to the testator’s intention, has some tendeney to 
prove that he understood that he was providing for 
the transfer of personal property instead of real 
estate. °° 


[§ 2095] ¢c. Determining Character of Legacies— 
(1) Generally. The character of a particular leg- 
acy depends on the intention of the testator,®* as 
gathered from the language of the will,®*® construed 
as a whole,®® in the light, when necessary, of sur- 


Miss.—Hailey v. McLaurin’s Estate, 
73 So. 727, 112 Miss. 705. 


“Residuary legacy” defined see in- 
fra § 2098. 


82. Civ. Code art 1606 [quot Suc- 
cession ‘of Kneipp, 134 So. 376, 379, 
172 La. 411; Succession of Burnside, 
385 La.Ann. 708, 716 (in part); Comp- 
ton v. Prescott, 12 Rob. (La.) 56, 65 
(as art 1599)]. 


[a] Where there were no forced 
heirs and testator disposed of all that 
he possessed, the disposition of the 
disposable part constituted a univer- 
sal legacy which included his entire 


estate. Succession of Pizzati, 75 So. 
498, 141 La. 645. Forced heirship see 
Supra § 131. 


83. Civ. Code art 1612 [quot Comp- 
ton v. Prescott, 12 Rob. (La.) 56, 65 
(as art 1604)] (‘fas a half, a third, 
or all his immovables, or all his mov- 
ables, or a fixed proportion of all his 
immovables or of all his movabies”). 
See Succession of Burnside, 35 La. 
Ann. 708, 716 (‘it [Rev. Civ. Code art 
1612] gives the name of legacy under 
a universal title to that disposition by 
which a testator bequeaths a fixed 
proportion of his estate or all of a 
particular kind of property, or a fixed 
proportion of a particular kind’). 


84. Civ. Code art 1625. See Suc- 
cession of Burnside, 35 La.Ann. 708, 
WG. (the “Code 2\...). . groups: -all 
others [legacies other than universal 
or under a universal title] under one 
head in the class of legacies under a 
particular title’) 


85. Cecile v. Lacoste, 
142. 


86. Succession of Maus, 
466, 177 La. 822. 


“Universal legatee” as including re- 
siduary legatee see supra § 2080. 


87. ‘“Residuary legatee” defined see 
supra § 2080. 

“Special legacy” distinguished see 
supra § 2091. 

“Universal legacy” as including see 
supra § 2092. 


88. “Residue” with reference to es- 
tates defined generally see Residue 
§) 2: 


8 La.Ann. 


149 So. 


Construction of residuary clause see 


“Residuary devisee” defined see su- 
pra § 2079. 


89. Stubbs v. Abel, 233 P. 852, 236 
P. 505, 114 Or. 610. See Kincaid v. 
Moore, 138 Ill.App. 23, 31 (‘‘residuary 
legacies carry only that which is left 
after all express or prior dispositions 
of the testator have been satisfied’). 


[a] Statutory definition.—“A re- 
siduary legacy embraces only that 
which remains after all the bequests 
of the will are discharged.’ Civ. Code 
§ 1357 [quot Williams’ Estate, 44 P. 
808, 112 Cal. 521, 526, 53 Am.S.R. 224]; 
Civ. Code § 1071 [quot In re Haw- 
g000’s HMstate, 159 N.W. 117, 122, 37 S. 
D565: 1 


Sean Kerr v. Dougherty, 79 N.Y. 327, 
ie In re Moody’s Estate, 12 Ont.L. 


$2. Patterson v. 
459, 468. 


“Tf a person should give a hundred 
bushels of.corn to one, and a hundred 
to another, and the residue to a third, 
the latter would be equally specific 
with the former.” Patterson v. Dev- 
lin, supra. 


93. Jewett v. Jewett, 21 Ohio Cir. 
Ct. 278, 280, 12 Ohio Cir.Dec. 131. 


‘94. Construction of technical 
words generally see supra §§ 1129, 
1130. 

95. Lasher v. Lasher, 13 Barb. (N. 
Y.) 106; In re Fetrow’s Estate, 58 Pa. 
424; Brown’s Estate, 30 Pa.Dist. 673; 


Devlin, 16 S.C.Ea. 


Hobbs v. Brenneman, 118 S.E. 546, 94 
W.Va. 320. 

96. Harris v. Ingals, 68 A. 34, 74 
INGEIN IOS Os 


Conversion by will generally see 
Conversion §§ 25-49. 


97. Cal—In re Jepson’s Estate, 
EGE ees D2yelod eC lan (coy 


Colo.—Bond v. Evans, 17 P.(2d) 311, 
92 Colo. 1. 


Ind.—Waters v. Selleck, 170 N.E. 20, 
201 Ind. 593. 


Me.—Maxim v. Maxim, 152 A. 268, 
129 Me. 349, 73 A.L.R. 1244 


N.J.—Norris v. Thomson’s Ex’rs, 16 
N.J.Eq. 542. 


N.D.—Adair v. Adair, 90 N.W. 804, 
gO INDY Walia 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


Pa, : (Qk Meky Ben 
Walls v. Stewart, 16 Pa. 275; Cuth- 
bert v. Cuthbert, 3 Yeates 486; Stoev- 
er’s Estate, 45 Pa.Super. 451. 


[a] Rather than on arbitrary rules. 
ihe tee v. Selleck, 170 N.E. 20, 201 
n 


Intention of testator as controlling 
generally see supra §§ 1118-1125. 


98. In re Baker’s Estate, 262 N.Y. 
S. 368, 146 Misc. 437; Mears v. Whar- 
ton, 5 Tenn.Civ.A. 329; In re Aldridge, 
9 Alta... 512, 517. See cases infra 
this note. 


“The use of these words [designat- 
ing character of legacy] is only after 
all intended to be interpretive of the 
meaning of the testator as expressed 
in the will.” In re Aldridge, supra. 


[a] Expressed purpose of legacy 
may indicate its character. Roquet v. 
Eldridge, 20 N.E. 733, 118 Ind. 147. 


{[b] Reference to legacies as 
“specific” in another part of will (1) 
is of weight. Cramer v. Cramer, 71 
N.Y.S. 60, 35 Misc. 17; Witherspoon 
v. Watts, 18 S.C. 396. (2) As raising 
presumption that legacy referred to 
is specific see infra § 2096. 


[ec] Where will is unambiguous, 
the intention of the testator in re- 
spect of the character of the legacies 
is to be determined by the language 
of the will itself, and not from ex- 
trinsic and parol testimony. Wheeler 
v. Wood, 62 N.W. 577, 104 Mich. 414; 
Fidelity Nat. Bank & Trust Co. v. 
Hovey, 5 S.W.(2d) 437, 319 Mo. 192, 73 
A.L.R. 1228. Evidence in aid of con- 
struction generally see supra §§ 1172- 
1189. 


Construction of language of will 
generally see supra §§ 1126-1145. 


99. Conn.—Griffith vy. adams, 
A. 20, 106 Conn. 19. 
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rounding cireumstances.? 


testator is obscure.” 


Effect of subsequent language in rendering gener- 
Words constituting 
must prevail, unless subsequent language, at least 
equally expressive, imposes a specific character on 


al gift specific. 


the gift.* 
Division of specific chattel. It 


specific.* 


Tll.— Meily v. Knox, 191 Il].App. 126 
{aff 110 N.E. 56, 269 Ill. 463]. 


Me.—Spinney v. Eaton, 87 A. 378, 
111 Me. 1, 46 L.R.A.N.S. 535. 


Mass.—Harvard Unitarian Soc. v. 
Tufts, 23 N.E. 1006, 151 Mass. 76, 7 
L.R.A. 390 and note. : 


Mo.—Fidelity Nat. Bank & Trust 
Co. v. Hovey, 5 S.W.(2d) 437, 319 Mo. 
192, 738 A.L.R. 1228; In re Calnane’s 
Estate, (App.) 28 S.W.(2d) 420. 


N.Y.—In re Security Trust Co. of 
Rochester, 116 N.E. 1006, 221 N.Y. 
213; Davis v. Crandall, 4 N.E. 721, 
,101 N.Y. 311;.In re Gavey’s Estate, 
Doo IN YS) (84, 147° Misc. (3325, in re 
Liell’s Will, 247 N.Y.S. 386, 139 Misc. 
513; In re Strasenburgh’s Will, 242 
N.Y.S. 453, 136 Mise. 91; In re Evans, 
172 N.Y.S. 876, 104 Misc. 641. : 


N.C.—Smith y. Smith, 135 S.E. 855, 
192 N.C. 687. 


Pa.—Cryder’s Appeal, 11 Pa. 
Ferrick’s Hst., 22 Pa.Dist. 151. 


See cases infra this note. 


[a] Scheme of will followed.—(1) 
The frustration of the testator’s ap- 
parent plan, if a legacy be held to be 
specific, is a reason for declaring it 
general. Morton v. Murrell, 68 Ga. 
141. (2) A purpose to provide equal- 
ly for two beneficiaries may make one 
of the legacies demonstrative rather 
than specific. Lake v. Copeland, 17 §S. 
W. 786, 82 Tex. 464. 


Construction of will as whole gen- 
erally see supra §§ 1153-1156. 


1. Ark.—Stifft v. W. B. Worthen 
Co., 6 S.W.(2d) 527, 177 Ark. 204. 


Iowa.—Leighton v. Leighton, 
N.W. 922, 193 lowa 1299. 


Kan.— Warren v. Phebus, 297 P. 657, 
132 Kan. 816. 


Mass.—Stickney v. Davis, 16 Pick. 
19. 


N.J.—Patanska v. Kuznia, 145 A. 


Lio7S 
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922, 104 N.J.Eg. 204; Patanska v. 
Kuznia, 145 A. 921, 104 N.J.Bq. 203 
{aff 141 A. 88, 102 N.J.Eq. 408]; Pa- 


tanska v. Kusma, 145 A. 921, 104 N.J. 


Eq. 202; Norris v. Thomson’s Ex’rs, 
15 N.J.Ea. 493, 16 N.J.Eq. 542 [rev 16 
N.J.Eq. 218]. 


N.Y.—Turner v. Mather, 83 N.Y.S. 
1013, 86 App.Div. 172 [motion den 70 
INGE. 91120, 178 N.Y) 607,) aff 72) N.E. 
L527 1579 N.Y. 581]. 


N.C.—Everitt v. Lane, 37 N.C. 548. 


Eng.—In re Grainger, [1900] 2 Ch. 
750. 
{a] Gift, general in expression, 


may be rendered specific by evidence 
that only one thing is referred to. 


For later cases, developments and changes in the law see Annotations, 


An examination of what 
constitutes specific, general, and demonstrative leg- 
acies is resorted to only where the meaning of the 


cannot be held that 
because a specific chattel is directed by will to be 
divided, part to go to one person and the rest to 
another, that the legacy is demonstrative rather than 
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Burden on legatee. 
a specific legacy is on the legatee.® 
on the legatee to show that a “legacy specific in form 


The burden of identifying 
The burden is 


is in fact general by reason of facts existing at the 
time of making the will.® 


[§ 2096] (2) 


a general gift 


sumed to be general rather than specific,* 
clearly appears to be specific,? especially where the 
legacy is of a, pecuniary character.'° 


A legacy is pre- 
unless it 


Presumptions.” 


A legacy is 


presumed to be demonstrative rather than specific," 


language of the 


those whom the 


Stickney v. Davis, 16 Pick. (Mass.) 
19; Everitt v. Lane, 37 N.C. 548. 


Consideration of surrounding cir- 


cumstances generally see Supra $ 
1120. 


bea Mayo v. Whedon, 47 App.D.C. 
3. In re Marshall, 141 N.Y.S. 540, 


80 Mise. 1, 10 Mills Surr. 198. 


Construction. of inconsistent pro- 
ame generally see supra §§ 1157, 


4. In re Low’s Estate, 143 A. 222, 
103.4 °N.S:Biqs 435; %sInvine’ Jeffrey’ $ 
Trusts, LR. 2 Hq. 68. 


ae Barber vy. Davidson, 73 Ill.App. 


6. In re Getman, 113 N.Y.S. 67, 128 
App.Div. 767. 


7. Presumption that terms arte 
used in legal sense see supra § 1172. 


8. Ala.—Willis v. Barrow, 119 So. 
678, 218 Ala. 549. 


Conn.—Griffith y. Adams, 
20, 106 Conn. 19. 


Mass.—Conway v. Shea, 183 N.E. 
717, 282 Mass. 25. 


Mo.—In re Calnane’s Estate, (App.) 
28 S.W.(2da) 420. 


INDY: 257 
N.Y.S. 837, 143 Wide S87: In re Heb- 
bard’s Will. 253 N.Y.S. 519, 142 Misc. 
41; In re Liell’s Will, 247 N.Y.S. 386, 
139 Mise. 513; In re Strasenburgh’s 
Will, 242 N.Y.S. 453, 136 Misc. 91. 


N.C.—Smith yv. Smith, 135 S.B. 855, 
eae 687; Perry v. Max ae 17 N. 


Pa.—In re Ferrick’s Estate, 88 A. 


137 A. 


505, 241 Pa. 340 [aff 22 Pa. Dist. 151]; 
In re McGaw’s Hstate, 85 Pa.Super. 
5465. 


R.I.—Sherman vy. Riley, 110 A. 629, 
430 Ras 202; 


“This is but an application of the 
general rule that wills should be econ- 
strued to uphold rather than defeat 
devises and bequests.’ Willis v. Bar- 
row, 119 So. 678, 680, 218 Ala. 549. 


Construction in favor of will gen- 
erally see supra § 1146. 


9. U.S.—Kenaday v. Sinnott, 21 8, 
(OMe oes, 179 U.S. 606, 45 L.Ed. 339. 


Ga.—Morton v. Murrell, 68 Ga. 141. 


PE gt eect v. Owings, 49 Mad. 
Miss.—Gilmer v. Gilmer, 1175 So; 


830, 151 Miss. 38. 


N.J.—Patanska v. Kuznia, 145 A. 
921, 104 N.J.Eq. 203 [aff 141 A. 88, 
102 N.J.Eq. 408, 145 A. 921, 104 N.J.Eq. 


unless it clearly appears to be specific!? from the 


will.t® These rules of construction 


are to be regarded especially where to hold the leg- 
acy specific would result in an inequality among 


testator would naturally be expect- 


202, and 145 A. 922,.104 N.J.Eq. 2041; 
Mecum y. Stoughton, 86 A. 52, 81 N.J. 
Eq. 319. 


N.Y.—Bliven v. Seymour, 88 N.Y. 
469; Newton v. Stanley, 28 N.Y. 61; 
Turner v. Mather, 83 N.Y.S. 1013, 86 
App.Div. 172 [motion den 70 N.E. 
1110, 178 .N.Y. 607, aff. 72 N.B. 1152, 
179 N.Y. 581]; In re Freeman’s Will, 
248 N.Y.S. 422, 139 Misc. 301: 


Pa.—Balliet’s Appeal, 14 Pa. 451; 
Fleming’s Estate, 10 Pa.Dist. 259, 25 
Pa.Co. 269; Yerkes’ Estate, 8 Pa.Dist. 
83; Yerkes’s Hst., 22 Pa.Co. 263. 


Va.—Hill’s Adm’rs vy. Hill, 103 S.E. 
605, 127% Vas i341. 


Eng.—Sayer v. Sayer, 7 Hare 377, 
27 Eng.Ch. 377, 68 Reprint 156. 


Slight indication of intention to 
give shares in testator’s ownership as 
sufficient see infra § 2105. 


10. In re Jepson’s Estate, 186 P. 
352, 181 Cal. 745; Vaiden v. Hawkins, 
59 Miss. 406. 


phie gas yells v. Barrow, 119 So. 
678, 218 Ala. 549 


Cal.—In re Goodfellow’ s Estate, 137 
P. 12, 166 Cal. 409. 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann: 
Cas.1914A 119. 


N.Y.—In re Bouk’s Estate, 141 N.Y. 
Sb a 80 Misc. 196, 10 Mills Surr. 


Ohio.—Gilbreath yv. Winter’s Ex’rs, 
10 Ohio 64; Nash, Px’r v. Hamilton, 
8 Ohio App. 66, 28 Ohio C.A. 206. 


Pa.—In re Crawford’s Estate, 143 
A. 214, 298 Pa. 570; In re Hammevr’s 
Estate, 28 A. 231, 158 Pa. 632; Nolen’s 
Est., 19 Pa.Dist. 660. 


12. Me—Maxim v. Maxim, 152 A. 
268, 129 Me. 349, 73 A.L.R. 1244; Spin- 
ney v. Eaton, 87 A. 378, 111 Me. 1, 46 
DR CAUNeS: 53.00 


N.J.—Patanska v. Kuznia, 145 A. 
921, 104 N.J.Flig. 3208 Lati) 14d) Awe sse 
102 N.J.Eq. 408, 145 A. 921, 104 N.J. 
aerate and 145 A. 922, 104 N.J.Eq. 


N.Y.—Walton v. gy olnONs 7 Johns. 
Ch. 258, 11 Am.D. 45 


Pa.—In re ane Estate, 103 A. 
S80 260) wea: i 407) eG. uoN iE 1349; 
Smith’s Appeal, 103 Pa, 559; Flem- 
ing’s Hst., 10 Pa.Dist. 259; Fleming’s 
Hst., 25 Pa.Co. 269, 


Va.—Hill’s yee rs v. Hill, 108°Sim. 
605, 127 Va. 341 


13. Shepard v. Bryan, 143 S.E. 835, 
195 N.C. 822; May v. Sherrard’s 
Legatees, 79 S.B. 1026, 115: Va.o 614%, 
Ann.Cas.1915B 1131 


Same title and section number. 


[8§ 2095-2096 


f 


§§ 2096-2097] 


ed to treat with equality.1* In determining the char- 
acter of a legacy, the presumption is that the testa- 
tor intended equality among the objects of his boun- 
ty..° There is a presumption that the testator in- 
tended the legatee some benefit.1®° Where it clearly 
appears that the intention of the testator was to 
give a specific legacy, the court has no choice but to 
give effect to that intention.17 


Possibility of identification. Where a legacy is in 
form specific, there is a presumption that the sub- 
ject thereof was in such form that it could be iden; 
tified at the time of making the will.1§ 


Where testator refers to certain bequests as ‘“‘spe- 
cific,’ he will be presumed to have intended the legal 
signification of the word, and the will should be so 
construed, unless a clear intention to the contrary 
is apparent from the context.'® 


[§ 2097] (3) Particular Legacies or Designations 
or Descriptions?°—(a) Pecuniary Legacies—aa. 
Generally. A bequest of a sum of money, without 
designating the fund out of which it is to be paid, 
is a general legacy,*+ although for a particular pur- 
pose,?” or charged on a devise to another,?* or in 
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specific legacy in the will,?° or the legatee is more 
closely related to the testator than other legatees 
and is named before the others are provided for,?° 
or the legacy is designated in the residuary clause 
as “specific.”?7 Money may be the subject of a 
specific legacy”® where it is separated from the tes- 
tator’s general personal estate, and deseribed as in 
that condition, so that the intention is clear to give 
the identical and particular money rather than a 
sum of like amount,?® to be paid from a specific 
fund.®® A bequest of a sum specifically described 
is a specific legacy. Where the reference to a 
fund is merely to provide a standard by which cer- 
tain legacies could be made certain, but with no in- 
tention to affect the particular fund in any way, the 
legacies are general.®? 


Description of testator’s ownership.?* A bequest 
of “all cash moneys whatsoever now belonging to 
me,”’** or of “any money to me belonging at my de- 
cease,’”’*> is specific. 


Specific fund as source of payment.?* Where a 
testator in making a bequest names a particular 
fund out-of which it is to be paid, but intends no 
specific gift of the fund itself, or part of it, the lee- 


the form of an annuity,?4 or immediately after a 


14. Hill’s Adm’rs v. Hill, 103 S.E. 
605, 127 Va. 341. 

Construction in favor of will gen- 
erally see supra § 1146. 

Equalization of shares generally 
see supra §§ 1302, 1303. 


Heirs and distributees as favored 
generally see supra § 1149. 


15. Yerkes’ Estate, 8 Pa.Dist. 83. 


16. Patanska v. Kuznia, 141 A. 88, 
102 N.J.Eq. 408 [aff 145 A. 921, 104 N. 
J.Eq. 203]; In re Malone’s Estate, 257 
N.Y.S. 837, 143 Misc. 657; In re Liell’s 
Will, 247 N.Y.S. 386, 139 ‘Misc. 513; In 
re Strasenburgh’s Will, 242 N.Y.S. 
453, 136 Misc. 91; In re Bouk’s Estate, 
141 N.Y.S. 922, 80 Misc. 196, 10 Mills 
Surr. 234. ; 

17. Cal.—In re Jepson’s Estate, 
186 P. 352, 181 Cal. 745; In re Good- 
fellow’s Estate, 137 P. 12, 166 Cal. 
409. 

-Conn.—Griffith v. Adams, 137 A. 20, 
106 Conn. 19. 

Mo.—In re Calnane’s Estate, (App.) 
28 S.W.(2d) 420. 

.N.Y.—In re Hebbard’s Will, 253 N 
Y.S. 519, 142 Misc. 41; In re Hunt’s 
Will, 189 N.Y.S. 55, 116 Mise. 23. 

Ohio.—Gilbreath v. Winter’s Ex’rs, 
10 Ohio 64. 

Pa.—In re Crawford’s Estate, 143 A. 
OTA 293 Pan of Oe pini ne Ferrick’s BDs- 
tate, 88 A. 505, 241 Pa. 340 [aff 22 Pa. 
Dist. L515 Smith’s Appeal, 103 Pa. 
569: 

Intention of testator as determining 
character of legacy generally see 
supra § 2095. 

18. In re Getman, 113 N.Y.S. 67, 
128 App.Div. 767. 

19. Leighton v. Leighton, 
W. 922, 193 Iowa 1299. 

Construction of technical words 
generally see supra §§ 1129, 1130. 

20. Bequest of sum payable in 
property see infra § 2115 

21. Ala.—Kelly v. Biota ddon: 13 
So. 785, 100 Ala. 584. 


lowa.—Carpenter’s Estate v. Wiley, 


188 N. 


147 N.W. 175, 166 Iowa 48. 


Ky.—Guthrie v. Guthrie’s Ex’r, 183 
S.W. 221, 168 Ky. 805. 


Mo.—In re Temple’s Estate, 245 S. 
W. 633, 211 Mo. App. 71. 

Or.—In re Noon’s Estate, 88 P. 673, 
90 P. 673, 49 Or. 286. 

Pa.—Crawford’s Estate, 9 Pa.Dist. 
378, 24 Pa.Co. 364. 


R.I.—In re Martin, 54 A. 589, 25 R.I. 
1, 8 Prob.Rep.Ann,. 456. 


S8.C.—Jenkins v. Hanahan, 15 S.C. 
Eq. 129. ) 


Vt.—In re Carey’s Estate, 49 Vt. 
236, 24 Am.R. 1338. 


And see cases infra notes 22-27. 


22. Cagney v. O’Brien, 83 Ill. 72; 
Mathis v. Mathis, 18 N.J.Law 59; Sco- 
field v. Adams, 12 Hun (N.Y.) 366. 


Character of legacy for particular 
purpose generally see infra § 2121. 


23. Hess v. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


Charge of legacies on property, es- 
tate, or interest generally see infra 
§§ 2471-2556. 


24. In re Beecroft’s Estate, 
N.Y.S. 142, 146 Misc. 344. 


Legacies of annuities generally see 
infra §§ 2131-2135. 
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25. Bliven v. Seymour, 88 N.Y. 
469. 
26. In re Parson’s Estate, 129 N. 


W. 955, 150 Iowa 230. 

27. Parker’s Ex’rs v. Moore, 25 N. 
J.Eq. 228. 

Presumption as to character of 
legacy termed ‘specific’ see supra § 
2096. 

28. See cases infra this section; 
and §§ 2098-2101. 


29. Gilchrist’s. Est., 23 Pa.Co. 602. 

30. Hart v. Brown, 88 S.E. 670, 145 
Ga. 

31. Barber v. Davidson, 73 I1l.App. 
441; Crawford v. McCarthy, 54 N.E. 


277, 159 N.Y. 514, 4 Prob.Rep.Ann. 681 
[rearg den 55 N.E. 1094, 160 N‘Y. 


acy 1s to be considered demonstrative.*? - If the in- 
ae In re Grainger, [1900] 2 Ch. 


Kermode v. Macdonald, L.R. 3 
Ch 584: 


Particular descriptions determining 
character of legacies see infra §§ 2106 
et seq 


G2. In re Wilson’s Estate, 103 A. 
880, 260 Pa. 407, 6 A.L.R. 1349 Laff 
26 Pa.Dist. 689]. 


33. Descrip*ion of ownership by 
testator generally see infra § 2106. 


af Gilchrist’s Estate, 23 Pa.Co. 


35. Hamilton v. Hamilton, 134 N. 
Y.S. 645, 75. Mise. 21. 


36. Bognesy of balance of fund see 
infra § 2120 

Source or origin of property given 
generally see infra § 210 


37. D.C.—Lansburgh v. Lans- 
burgh, 59 App.D.C. 201, 37 F.(2d) 997. 


Bo tas ccs eae v. Fuller, 75 Ga. 


Pane aie age ha v. La Follette, 64 Ind. 


Me.—Maxim v. Maxim, 152 A. 268, 
129 Me. 349, 73 A.L.R. 1244 


Md.—Harrison v. Deny Mbit ONS SRE 
113 Md. 509. 


Mass.—Bradford v. Brinley, 13 N.E. 
1, 145 Mass. 81. 


Mich.—Hibler v. Hibler, 
361, 104 Mich. 274; 


62 N.W. 
Byrne v. Hume, 


149 N.W. 576, 86 Mich. 546. 


Minn.—Merriam v. Merriam, 83 N. 
W. 162, 80 Minn. 254. 


N.Y.—Newton v. Stanley, 28 N.Y. 
61; Giddings v. Seward, 16 N.Y. 365; 
Enders v. Enders, 2) Barb. 362; 
Doughty v. Stillwell, 1 Bradf.Surr. 
300. See In re Servatius’ Hstate, 256 
N.Y.S. 674, 143 Misc. 32 (although the 
will referred to a mortgage from 
which legacies were to be paid, where 
no gift of specific property was made, 
the legacies were general and not spe- 
cific). 

N.C.—Shepard v. Bryan, 
835, 195. N.C. Bees 
kinson, 62. N.C, 


Ohio.—Rote v. aes 17 Ohio Cir. 


143 S.E. 
Mitchener v. At- 


928 [69 C.J.] 


tention of the testator is to give the fund itself, or 
part of it, the legacy is specific,?® as where the leg- 
acy 1s so connected with the fund out of which it 
is payable that legacy and fund are the same,?°® or 
the legacy is to be paid out of the particular fund 
Where the designated fund, 
out of which demonstrative legacies are to be paid, 
is not in existence at the time of the testator’s death, 
Where the fund 
provided for the payment of legacies is for the pay- 
ment of debts also, namely a general fund for gen- 


and not otherwise.*°® 


the legacies are merely general.*! 


Cty 342; 9 Ohio Cir: Dec. 536: 


Pa.—Welch’s Appeal, 28 Pa. 363; 
Walls v. Stewart, 16 Pa. 275; Mitch- 
ell’s Estate, 12 Pa.Dist.&Co. 745; No- 
len’s Hst., 19 Pa.Dist. 660; Huey’s 
Est., 17 Pa.Dist. 1030; Cascaden’s.Es- 
tate, 8 Phila. 582. 


R.I.—Bowen vy. Dorrance, 
269. 

S.C.—White v. White, 53 S.E. 371, 
73 5S:C. 261, 11 Prob.Rep.Ann. 525. 


Va.—Meyers v. Meyers’ Ex’r, 13 S. 
BE. 346, 88 Va. 1381. 


Eng.—Mytton vy. Mytton, 19 wae 30; 
Hodges v. Grant, L.R. 4 Hq. 14 


Ont.—Day v. Harris, 1 ee 147. 


[a] Sum of money “out of” spe- 
cific fund.—(1) Maxim v. Maxim, 152 
A. 268, 129 Me. 349, 73 A.L.R. 1244; 
Martin v. Martin, 29 ’Pa. Dist. 533. (2) 
“When I bequeath a sum of money 
to B. ‘out of’ a larger amount, or 
‘out of’ a particular stock, or debt 

or a gross sum ‘of money ‘out 
of? a term or estate, such a bequest 
operates as a charge only on the prop- 
erty, and is to be considered as a 
demonstrative legacy.” Welch’s Ap- 
peal, 28 Pa. 368, 365, 366 [quot No- 
len’s Hstate, 19 ’Pa.Dist. 660, 661]. 


[b] Bequest “first” to be taken out 
of certain property.—Hutchinson v. 


12 RI. 


Fuller, 75 Ga. 88. 
[ec] Gift of certain sum “absolute- 
Lyi. part of the proceeds” of 


certain property, destroyed by fire, or 
“in place of”? certain property, so de- 
stroyed, is a demonstrative legacy. 
Harrison v. Denny, 77 A. 8387, 841, 113 
Md. 509. 


{d] Fund not divided into aliquot 
parts, but precise sums given.— 


Doughty v. Stilwell, 1 Bradf.Surr. (N. 


6 300. But see infra note 88 [a] 
{e] Gifts payable out of income.— 


(1) Gift of annuity. 
Edwards, 25 N.Y. 128, 24 How.Pr. 
Florence v. Sands, 4 Redf.Surr. (N. 
Yon 2067 Corbin =v. Mills” Ex rs, 19 
Gratt. (60 Va.) 438; Paget v. Hurst, 
382 L.J.Ch. 468. (2) Payable out of 
certain rents. In re Rehill’s Will, 254 
N.Y.S. 854, 142 Mise. 502 [aff 257 N. 
eS 1OMSmas0 ADDIDIVe Goo Catt. 185 
INGE ee 4s 261) NeW. b.69)il e013) aPay- 
able at convenience of executrix. 
Shepard v. Bryan, 143 S.E. 835, 195 
N.C. 822. 


[f] Legacy pro tanto demonstra- 
tive.—The devotion of a designated 
portion of the testator’s estate to the 
payment in part of a legacy, which 
standing alone would be. general, 
makes the legacy demonstrative pro 
tanto. In re Marshall, 141 N.Y.S. 540, 
80 Mise. 1, 10 Mills Surr. 198. . 


{[g] Other illnstrations.—(1) eee 
acies made charge on trust estate 
created by will. Lansburgh v. Lans- 
burgh, 59 App.D.C. 201, 37 F.(2da) 997. 
(2) Provision that cemetery plot and 
mausoleum be paid for out of divi- 
dends on stock in trust. Lansburgh 


Pierrepont v. 
419; 


WILLS 


Vault.4+ 


another.*® 


v. Lansburgh, supra. (3) Bequest of 
certain sum out of money represented 
by secured note. Maxim v. Maxim, 
U5 2AN 26 Sel 2O mn IMENT 34 OS ACIe Ey 
1244, (4) Direction to set apart from 
certain property a fund of designat- 
ed amount for legatees. Bradford v. 
Brinley, 13 N.E. 1, 145 Mass. 81. (5) 
Direction to pay bequest from person- 
al property on hand at death of tiie 
testator’s wife. Hibler v. Hibler, 62 
N.W. 361, 104 Mich. 274. (6) Bequest 
of a certain sum, payable out of a 
certain fund, upon the death of the 
beneficiary designated to receive the 
income, the balance of the fund to 
become part of the residuary estate. 
In re Brundage’s Estate, 167 N.Y.S. 
694, 101 Misc. 528 [aff sub nom. In re 
Farmers’ Loan & Trust Co., 175 N.Y.S. 
37, 186 App.Div. 722 (mod on other 
grounds 124 N.E. 1, 226 N.Y. 691i}>]. 


38. Me.—In ré Stilphen, 60 A. 888, 
100 Me. 146, 4 Ann.Cas. 158, 10 Prob. 
Rep. Ann. 482 and note. 


N.J.—Allen v. Allen, 74 A. 274, 76 
N.J.Hq. 245, 1389 Am.S.R. 758. 


N.Y.—Davis v. Crandall, 4 N.E. 721, 
INE YS ds inore aes Will, 250 N. 
a 617, 146 Mise. 530; In re Strasen- 
gh’s ‘Will, 242 N.Y.S. 453, 136 Misc. 
“Matter of Tinney’s Estate, 99 N. 
159, 49 Mise. 2138, 5 Mills Surr. 


10 


¥; 
et 
sila 

Pa.—tiIn re Wilson's Hstate, 103 A. 


880, 260 Pa. 407, 6 A.L.R. 1349; Walls 
v. Stewart, 16 Pa. 275, 


W.Va.—Hobbs v. Brenneman, 118 S. 
E. 546, 94 W.Va. 32 


See infra text and note 39, 40. 


[a] Bequest of all or part of re- 
mainder of trust fund.—(1) In re Ter- 
willigar’s Estate, 254 N.Y.S. 498, 142 
Mise, 249; In re Rae’s Will, 250 N.Y. 
S. 617, 140 Mise. 530. (2) A will cre- 
ating a trust fund for life with stat- 
ed amounts to the remaindermen did 
not create demonstrative legacies 
merely because the share of each was 
expressed in dollars rather than as a 
specified part, where there was no in- 
dication that the testator intended to 
give the exact sum named and no 
more. In: re Low’s Will, 250 N.Y.Si 
192,232 App.Div. 414 [rev 241 N.Y.S. 
506, 186 Misc. 532 (aff 178 N.E. 817, 
25 ING Ouro nls 


39. Smith’s Appeal, 103 Pa. 559; 
Welch’s Appeal, 28 Pa. 363. 


[a] For example, “if I bequeath 
oy By the money now owing to me 
from A.,’ or ‘in the hands of A.,’ ‘or 
the money due to me on the bond of 
A.’ Welch’s Appeal, 28 Pa. 363, 365 
bere Nolen’s Estate, 19 Pa.Dist. 660, 


40. Ind.—Waters v. Selleck, 170 N. 
E. 20, 201 Ind. 593. 


Iowa.—Carpenter’s Hstate v. Wiley, 
147 N.W. 175, 166 Iowa 48; Davis v. 
Close, 73 N.W. 600, 104 Iowa 262. 


Minn.—In re Douglas’ Seco 183 
N.W. 355, 149 Minn. 276. 


N.Y.—In re Strasenburgh’s Will, 


bu 
oi: 
2 


[§§ 2097-2098 


eral purposes rather than a specific fund for a spe- 
cific purpose, the legacies are neither specific nor 
demonstrative, but general.#? 
tain sum of money in trust to pay the Iuconae to a 
named beneficiary is a general legacy.** 


A legacy of a cer- 


[§ 2098] bb. Cash on Hand or in Safe Deposit 
A bequest of all cash on hand is spe- 
cific,*® although subject to a conditional bequest to 
A bequest of a certain sum to be found 


WDY INENGRY Cite UBD Wane) Shh 
Pa.—In re Wilson’s Estate, 103 A. 


880, 260 Pa. 407, 6 A.L.R. 1349; Walls 
v. Stewart, 16 Pa. 275; Schott’s Es- 
tate, 11. Pa.Dist.&Co.. 373; South’s 


Hst., 24 Pa.Dist. 295. 


W.Va.—Hobbs v. Brenneman, 118 S. 
BE. 546, 94 W.Va. 320. ; - 


See cases infra this note; and In 
re Douglas’ Estate, 183 N.W. 355, 149 
Minn. 276, 356 (although ‘‘not strict- 
ly a specific legacy . - a general 
gift out of a certain residue on condi- 
tion that such residue exists” is not 
a demonstrative legacy). 


[a] Income from specified source. 
—(1) Interest on specified mortgages. 
In re Jepson’s Estate, 186 P. 352, 181 
Cal. 745. (2) Income from certain 
mining stock. School Dist., No. 1, in 
City and County of Denver v. Interna- 
tional Trust Co., 149 P. 620, 59 Colo. 
486. (3) Income from investment of 
proceeds of purchase-money mort- 
gage. Pennsylvania Co. for Insurance 
on Lives & Granting Annuities v. 
Riley, 104 A. 225, 89 N.J.Eq. 252. (4) 
Income from specific stock. In re 
Strasenburgh’s HMstate, 242 N.Y.S. 447, 
136 Misc. 86. (5) A bequest of: the 
right to take tolls on a road, in trust 
to pay out of the tolls to a third per- 
son a specified sum monthly, was not 
a demonstrative legacy to such third 
person, and on failure or insufficiency 
of the tolls the monthly installments 
could not be charged against the es- 
tate. Morris v. Harris, 19 Ohio St. 
15. (6) A legacy of a certain amount, 

‘each and every month . out 
of the net revenues of my said net €s= 
tate,” created a specific legacy, an “al- 
lowance of income,” a monthly sti- 
pend as distinguished from an annui- 
ty, and payable with all deficiencies 
whenever net revenues were avail- 
able. Jesseph v. Westerberg, 162 P. 
1004, 94 Wash. 602. 


[b] Proceeds of notes and mortga- 
Aba v. Craig, 141 S.E. 26, 142 


[ec] Where will directs person in 
whose name money belonging to tes- 
tator has been deposited in a bank, 
to pay a specified sum out of such 
money, but makes no general bequest 
to the person to whom the money is 
directed to be paid, the bequest is Spe- 
cific, and not demonstrative. Craw- 
ford v. McCarthy, 54 N.B. 277, 159 N. 
Y. 514 [rearge den in 55 N.E. 1094, 
160 N.Y. 668]. 


41. Wilson’s Estate, 26 Pa.Dist. 
689 [aff 103 A. 880, 260 Pa. 407, 6 A. 
L.R. 13849]. 


42. Glass v. Dunn, 17 Ohio St. 413. 


43. Rowe v. Rowe, 167 A. 16, 113 
N.J.Eq. 344. 


44. Description apy. location gener- 
ally see infra § 21 


45. Morehead’s Ex’r yv. France, 154 
S.W. 378, 153 Ky. 44. 


46. In re Banfield’s Hstate, 299 P. 
328, 3 P.(2d) 116, 137 Or. 256. 


For later cases, developments and changes in the law see Annotations, same title and section number 


a pti 
~ §§ 2098-2100] 


in a safe deposit vault is specific.** 


[§ 2099] cc. Money in Bank. A legacy of money 
on deposit in a named bank is a specific legacy, al- 
though the amount is not specified.*® A legacy of a 
specified amount of the amount on deposit in a 
named bank is a specific legacy.*9 <A legacy of any 
money that the testator may have on deposit at the 
time of death is specific.°° Where, by statute, a 
gift of money to be paid from a specified fund is 
declared to be a general legacy, this is applicable 
to a demonstrative legacy only, and not to the be- 
quest of a particular fund in a bank, separated from 
other funds of the testator by the provisions of the 
will; this is a specific legacy.®t In the case of a 
legacy of money on deposit in a named bank,°? it is 
immaterial that the same description as to the place 
of deposit did not apply at the time of the testa- 
tor’s death, where his intention was to give the par- 


7. Ga Nun’ v.. Palmer, 144 N.Y.S. 


4 
457, 159 App.Div. 86, 11 Mills Surr. | see infra § 2106 
548 [rev on other grounds 111 N.E. 51 
223, 216 N.Y. 603). ; 
4s. Ala.—Willis v. Barrow, 119 So. | § 3902) 
678, 218 Ala. 549. 52, 


Md.—Miller v. Weber, 95 A. 962, 126 


Md. 658. 218 Ala. 549; 


WILLS 


mining character of legacy generally 


Hart v. Brown, 88 S.E. 670, 145 
Ga. 140 (construing Civ. Code [1910] 


See supra text and note 48. 


53. Willis v. Barrow, 119 So. 678, 
Prendergast v. Walsh, 


[69°C Js} = 929 
ticular money.®? In the case of certain legacies 
of a specified amount, where the fund has failed 
or proved insufficient, the courts have construed the 
legacy to be demonstrative.** 


Description of testator’s ownership.°> A bequest 
of “all my money,”°® or like expression,®? on depos- 
it in a certain bank, is a specific legacy. A bequest 
of a certain sum “out of the moneys belonging to me 
on deposit in her name” is specific.°® 


[§ 2100] dd. Proceeds of Sale’? of Specified 
Property.°° A bequest of the proceeds,*! or a cer- 
tain sum out of the proceeds,®°? of a sale of specified 
property is ordinarily specific. Where the testator 
indicates the proceeds of a designated sale as the 
fund from which the legatee is to be paid, but in- 
tends the legacy to be paid in any event, even if the 
fund fail®® or does not materialize in the manner 
anticipated by the testator,®* the legacy is demon- 


2 Tenn.Ch.A. 410. 


Va.—May v. Sherrard’s Legatees, 79 
Si 1026, 115 Va. 617, Ann.Cas.1915B 


“The proceeds of sale of specified 
property which is to be sold is just as 
specific a legacy as if the property it- 
self had been given.’ In re Hall’s 


Mass.—Bullard v. Leach, 100 N.E. 
57, 213 Mass. 117; Towle v. Swasey, 
106 Mass. 100. 


Neb.—In re Bush’s Estate, 131 N.W. 
602, 89 Neb. 334. 


N.J.—Prendergast v. Walsh, 42 A. 
1049, 58 N.J.Eq. 149. 


N.Y.—In re Corey’s Hstate, 232 N. 
YS. 214, 183 Misc. 199; In re Grin- 
nell’s Estate, Lib ENE Yes. 909, 115 Misc. 
W2o2in re ‘Werle’s Will, 155 N.Y.S. 
262, 91 Misc. 398, 15 Miils Surr. 206. 


Pa.—Bell’s Est., 8 Pa.Co. 454. 


[a] Bequest of balance-after pay~ 
_ ment of other legacies.—In re Bush’s 
Bstate, 131 N. W. 602, 89 Neb. 334; 
In re Barry’s Will, 246 N.Y. S. 456, 138 
Mise. 519. 


Property to be ascértained see infra 
§ 20:15; 

49. Bullard v. Leach, 100 N.E. 57, 
213 Mass. 117; In re Bush’s Estate, 
131 N.W. 602, 89 Neb. 334; In re 
Corey’s Estate, 232 N.Y.S. 214, 133 
Mise. 199. 


{a] Legacies to be paid only out of 
money deposited in named banks are 


specific, and neither general nor de- 
monstrative. Bullard y. Leach, 100 
N.E. 57, 213 Mass. 117. 


Amount from certain property gen- 
erally see infra § 2116. 


Specified fund as source of payment 
generally see supra § 2097. 


50. I1l.—Barber v. Davidson, 73 I1l. 
App. 441. 


ere eS ea v. France, 154 
S.W. 378, 153 Ky. 44. 


N.J.—Kearns v. eats 76 A. 1042 
rut aos 453, 140 Am.S.R. 575. 


Y.—In re Klatte’s Estate, 157 N. 
ys 470, 92 Mise. 651, 15 Mills Surr. 
349. 


Pa.—Gilchrist’s Est., 


Tenn.—Manlove v. Gaut, 2 
A. 410. 


[a] Bequest of balance after pay- 
ment of certain obligations. Manlove 
v. Gaut, 2 Tenn.Ch.A. 410. 


Description of ownership as deter- 
[69 C. J.—59] 


23 Pa,Co. 602. 
Tenn.Ch. 


42 A. 1049, 58 N.J.Eq. 149. 


54. Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann. 
Cas.1914A 119; In re Slater’s Estate, 
258 N.Y.S. 956, 143 Mise. 829; In re 
Tallman’s Will, 229 N.Y.S. 308, 1381 
Misc. 863. 


Presumption that legacy is demon. 
eye rather than specific see supra 
096. 


55. Description of ownership by 
testator generally see infra § 2106. 


56. Bullard v. Leach, 100 N.E. 57, 
213 Mass. 117;- In re Corey’s Estate, 
232 N.Y.S. 214, 183 Misc. 199. 


57. Willis v. Barrow, 119 So. 678, 
218 Ala. 549; In re Bush’s Estate, 131 
N.W. 602, 89 Neb. 334; In re Klatte’s 
Estate, 157 N.Y.S. 470, 92 Misc. 651, 
15 Milis Surr. 349. 


58. Crawford v. McCarthy, 54 N. 
BE. 277, 159 N.Y. 514, 4 Prob. Rep.Ann. 
cere den 55 N.E. 1094, 160 N.Y. 


59. As residuary bequest see infra 
§ 2120. 
60. Legacy by description of 


source or orlgwn of property given see 
infra § 2109. 


61. Del.—Cooper v. Bishop, 
163 A. 644. 


D.C.—Plant v. Donaldson, 39 App. 
D.C. 162; Kaiser v. Brandenburg, 16 
App.D.C. 310 


N.Y.—Matter of Brett, 10 N.Y.S. 
871, 57 Hun 400; Gardner v. Printup, 
2 Barb. 83; In re Hall’s Estate, 258 
N.Y.S. 460, 144 Misc. 264. 


Ohio.—Gilbreath y. Alban, 10 Ohio 
64; Sharp v. McPherson, 10 Ohio Cir. 
Ct. 181, 6 Ohio Cir.Dee. 634. 


Pa.—In re Torchiana’s Estate, 
A. 294, 292 Pa. 470; Walls v. Stewart, 
16 Pa. 275; Cryder’s Appeal, 11 Pa. 
72; Wilson’s Hstate, 15 Phila. 528; 
In re Egan’s Estate, 35 Pittsb.Leg.J. 
N.S. 165. 


R.I.—In re Martin, 54 A. 589, 25 R.I. 
1, 8 Prob.Rep.Ann. 456. 


Tenn.—Ford v. Cottrell, 
734, 141 Tenn. 169; 


(Ch.) 


141 


207 S.W. 
Manlove v. Gaut, 


ee 258 N.Y.S. 460, 463, 144 Misc. 


“Wherever an intent is exhibited 
to make distribution of the value of 
lands, either by means of a sale and 
division of proceeds, or by the charge 
of a sum in numero, payable by the 
devisee of the land as a quasi partial 
purchase of the estate devised, the be- 
quests are always treated as specific.” 
Walls v. Stewart, 16 Pa. 275, 284 
[quot In re Stoever’s Estate, 45 Pa. 
Super. 451, 454, 462]. 


Charge of legacies on property gen- 
erally see infra §§ 2471-2556. 


62. Conn.—Weed v. Hoge, 83 A. 
636, 85 Conn. 490, Ann.Cas.19138C 542. 


Il].—Meily v. Knox, 110 N.E. 56, 269 
Ill. 463 [aff 191 Ill.App. 126]. 


Iowa.—Carpenter’s Estate v. Wiley, 
147 N.W. 175, 166 Iowa 48. 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


Pa.—Schott’s Estate, 11 Pa.Dist.& 
Co. 373; Devine’s Est., 10 Pa.Dist. 273, 
25 Pa.Co. 260. 


Eng.—In re Jefferys, 35 L.J.Ch. 426. 


[a] Gift of excess.—Where a tes- 
tatrix directs that a certain piece of 
real estate be sold and the proceeds 
in excess of a certain sum become 
part of a trust fund for a particular 
legatee, the gift of the excess is spe- 


cific; as distinguished from demon- 
strative. Schott’s Hstate, 11 Pa.Dist. 
&Coy 3785 


Specific fund as source of payment 
generally see supra § 2097. 


63. Hailey v. McLaurin’s Estate, 
13 So. 727, 112 Miss. 705; Pennsylva- 
nia Co. for Insurance on Lives & 
Granting Annuities v. Riley, 104 A. 
225, 89 N.J.Eq. 252; In re: Lord’s Bs- 


tate, 236 N.Y.S. 186, 134 Mise. 198; 
Croon v. Whitfield, 45 N.C. 143. 
[a] Generali bequest in fixed 


amount.—In re Lord’s Estate, 236 N. 
YS. 136,184 Mise. 193:" Im rée® Mile 
ler’s Hstate, 195 N.Y.S. 258, 118 Misc. 


877; Croon y. Whitfield, 45 N.C. 143. 
64. Baker v. Brown, 133 A. 305, 
125 Me. 298. 
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strative. 


Under statutory provision that a legacy is demon- 
strative when the particular fund is pointed out from 
which it is to be paid, bequests of a certain propor- 
tion of, and of certain sums out of, the proceeds 
of the sale of certain property have been held to be 


demonstrative.®® 


[§ 2101] ee. Life Insurance. 


cific.®? 
ance is specific.®§ 


65. Ranney v. Byers, 89 A. 570, 


242 Pa. 450. 


66. In re Hawgood’s Estate, 159 
N.W. 117, 37 S.D. 565 -Cconstruing 
Civ. Code § 1071). 


67. Cal.—In re Mattley’s Estate, 
294 P. 37, 110 Cal.App. 439. 


Colo.—Nusly v. Curtis, 85 P. 846, 
36 Colo. 464, 7 L.R.A.N.S. 592, 118 Am. 
SeRe 13510" Annas» 11134. 


Mich.—In re Canfield’s Estate, 227 
N.W. 726, 248 Mich. 571. 


Minn.—In re Kelleher’s Estate, 168 
N.W. 586, 140 Minn. 409. 


N.Y.—In re Gans’ Will, 112 N.Y.S. 
259, 60 Mise. 282, 6 Mills Surr. 526 
[mod on other grounds 114 N.Y.S. 
975, 130 App.Div. 454 (aff sub nom. In 
re Frankenheimer, 88 N.E. 374, 195 
N.Y. 346, 133 Am.S.R. 803) rearg den 
89 N.E. 1100, 195 N.Y. 606]. 


Pa.—Boehrig’s Est., 17 Pa.Dist. 46; 
Buekius” Est., 4 Pa. Dist. 775,.17 Pa. 
Co. 270. 


Tenn.—American Trust & Banking 
Co. v. Balfour, 198 S.W. 70, 71, 138 
Tenn. 385, L.R.A.1918D 536. 


“A policy of life insurance as the 
subject-matter of a legacy is pecu- 
liarly individualized for distinction, 
issued as it is on the life of a given 
person in a particular company. Un- 
like stocks, bonds, and other securi- 
ties, such a policy may not be acquir- 
ed by purchase at will in open market 
by the testator or his personal repre- 
sentative to respond to and satisfy 
the bequest.” American Trust & 
Banking Co. v. Balfour, supra. 


{a] For example, a provision that 
if testator should die before his 
daughter completed her education, 
her school expenses should be paid 
out of the life insurance policies 
named, and the balance added to a 
trust fund for her benefit, is a specific 
legacy. American Trust & Banking 
Co. v. Balfour, 198 S.W. 70, 138 Tenn. 
385, L.R.A.1918D 5386. 


[b] Proceeds of insurance on hus- 
band’s life——-Nusly v. Curtis, 85 P. 
846, 36 Colo. 464, 7 L.R.A.N.S. 592, 
-118 Am.S.R. 113, 10 Ann.Cas. 1134. 


fe], Legatee named as beneficiary 
in policy.—In re Canfield’s Hstate, 227 
N.W. 726, 248 Mich. 571. 


68. Kearns v. Kearns, 76 A. 1042, 
V7 N.J.Eq. 453, 140 Am.S.R. 575; In re 
Tailer, 133 N.Y.S. 122, 147 App.Div. 
741 [aff 98 N.H. 1116, 205 N.Y. 599]. 


69. Kramer v. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]; Byrne 
v. Hume, 49 N.W. 576, 86 Mich. 546; 
Nolen’s Hstate, 19 Pa.Dist. 660. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


An alternative clause, bequeathing such 
part of the bequest of a specific sum as the testa- 
tor might receive as proceeds of the sale of certain 
land, did not, in view of the circumstances, modify 
the general bequest so as to make it specific.6> 


A bequest of the 
proceeds of a certain life insurance policy is spe- 
A bequest of all of the testator’s life insur- 
A bequest of a certain sum, to 
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[§§ 2100-2104 


be realized out of the proceeds of the testator’s life 
insurance, has been held to be demonstrative.®? 


[§ 2102] ff. Pecuniary Legacy as Substitute for 
Devise of Realty.*° 
for a specific devise of realty, is a general legacy,”* 


[§ 2103] gg. Pecuniary Legacy To Be Paid in 
Preference to Other Pecuniary Legacies. 
quest of a specified sum to be paid in preference 
to any other pecuniary legacy is a general legacy.’” 


[§ 2104] (b) Securities’*—aa. Generally. Where 


A money legacy, in substitution 


The he- 


a testator makes a bequest of stocks, bonds, or other 


[a] Policy payable to beneficiary 
other than estate.—Nolen’s Estate, 19 
Pa.Dist, 660. 


Specific fund as source of payment 
see supra § 2097. 


70. Substitutional and cumulative 
gifts generally see supra §§ 1466- 
1471. 


71. Quinlan v. Fegan, 166 N.E. 756, 
757, 267 Mass. 291 (‘‘so far as appears 
the testator intended to substitute a 
general legacy with its usual inci- 
dents for a specific legacy with its 
usual incidents’’). 


72. In re Brewster’s Estate, 260 
N.Y.S. 588, 144 Mise. 888. 
73. Property to be: 


Ascertained or 
2115. 


Purchased see infra § 2117. 


7% U.S.—Ladd v. Ladd, 14 F.Cas. 
Nor 7,99 2572 Cranch C.C. 505. 


Ala.—Harper v. Bibb & Falkner, 
47 Ala. 547; Gilmer’s Legatees v. 
Gilmer’s Ex’rs, 42 Ala. 9. 


Colo.—Bond v. Evans, 17 P.(2d) 311, 
9272 Colon 1; 


D.C.—Douglass v. Douglass, 13 App. 
DIC) 21; mo SANTI oni mee a DEON ve 
Capron, 17 D.C. 340. 


Ga.—Downing v. Bain, 24 Ga. 372; 
Smith v. Smith’s Ex’rs, 23 Ga. 21. 


hee ea v. Gerhart, 241 Ill.App. 


Iowa.—Evans v. Hunter, 53 N.W. 
277, 86 Iowa 413, 41 Am.S.R. 503, 17 
L.R.A. 308. ‘ 


Me.—Palmer y. Palmer’s Estate, 75 
A, 130, 106 Me. 26, 19 Ann.Cas. 1184. 


Md.—Dryden v. Owings, 49 Md. 356. 


Mass.—Boston Safe Deposit & 
Trust Co. v.. Reed, 118 N.E. 333, 229 
Mass. 267; Slade v. Talbot, 65 N.E. 
3874, 182 Mass. 256, 94 Am.S.R. 653; 
Johnson vy. Goss, 128 Mass. 433. 


N.J.—Garron v. Christopher, 165 A. 
17, 112 N.J.Bq. 48330In re Low's ‘His- 
tate, 43) AL 222) 0389 Nid. DG. 4385. 
Burnett v. Heinrichs, 122 A. 681, 95 
N.J.Eq. 112; Blair v. Scribner, 60 A. 
211, 67 N.J.Eq. 583; Blundell v. Pope, 
(Ch.) 21 A. 456. 


N.Y.—In re Malone’s Hstate, 257 N. 
Y.S. 887, 143) Mise)6573)" In re) Dress- 
ler’s Estate, 203 N.Y.S. 911, 122 Misc. 
347; In re Klatte’s Estate, 157 N.Y.S. 
470, 92 Misc. 651, 15 Milis Surr. 349; 
Matter of Bergen’s Hstate, 106 N.Y.S. 
1038, 56 Misc. 92, 6 Mills Surry. 237 [aff 
110 N.Y.S. 1146, 125 App.Div. 929]; 
Spencer v. De Witt C. Hay Library 
Assoc., 73 N.Y.S. 712, 36 Mise. 393; 


selected see infra § 


securities, but does not designate them as part of 
his estate, and the legacy may be satisfied by de- 
livering to the legatee any securities of the kind, 
value, or amount specified, the legacy is general.‘* 


Olcott v. Ossowski, 69 N.Y.S. 917, 34 
Misc. 376; Matter of Pease’s Hstate, 
43 N.Y.S. 1146, 19 Misc. 210, 2 Gibb. 
Surr. 258; Matter of, Van Vliet, 25 N. 
Y.S. 722, 5 Mise. 169; Matter of Had- 
den, 9 N.Y.S. 453, 1 Conn. Surr. 306; 
Jackson v. Westerfield, 61 How.Pr. 
399; Matter of Newman, 4 Dem.Surr. 
65; Osborne v. McAlpine, 4 Redf. 
Surr., 1 


N.C.—Davis v. Cain’s Ex’r, 
304. 


Pa.—In re Snyder’s Estate, 66 A. 
157, 207 Pati Lis GAR AGNES. * 49 tens 
Am.S.R. 900, 10 Ann.Cas. 488; Spons- 
ler’s Appeal, 107 Pa. 95; In’ -re: Me- 
Gaw’s Estate, 85 Pa.Super. 545; Au- 
teurieth’s Estate, 8 Pa.Dist.&Co. 681; 
In re Keim, 26 Pa.Dist. 272; Semple’s 
BEst., 22 Pa.Dist. 902; Cummings’ Es- 
tate, 1 Pa.Dist. 485, 12 Pa.Co. 45 [rev 
on other grounds 25 A. 1125, 153 Pa. 
397]; Eckfeldt’s Hstate, 13 Phila. 
202; In re Dunlevy’s Hstate, 34 Pittsb. 
Leg.J.N.S. 331. 


R.I.—iIn re Martin; (54 -Ass5s8one2e 
R.I. 1, 8 Preb.Rep.Ann. 456. 


Tenn.—Martin vy. Osborne, 3 S.W. 
647, 85 Tenn. 420. 


Va.—Jones v. Virginia Trust Co.,. 
128° S.E. 533, 142. Va. 2293 (Corbinseye 
Mills’ Ex’rs, 19 Gratt. (60 Va.) 438. 


Eng.—In re Gray, 36 Ch.D. 205. 


Ont.—Re Miller, [1927] 3 Dom.L.R. 
270; Re Mackey, 6 Ont.Li 292, 2 Ont. 
W.R. 689. 


See Gilmer v. Gilmer, 117 So. 830, 
833, 151 Miss. 33 (‘mere statement. 
that a number of shares of stock in 
a corporation is bequeathed will not 
demonstrate a bequest as specific’). 


[a] Securities given not owned, or 
not coinciding with those owned, by 
testator.—Capron v. Capron, 17 D.C. 
340; Fall River Nat. Bank v. Estes, 
181 N.E. 242, 279 Mass. 380; Slade v. 
Talbot, 65 N.E. 374, 182 Mass. 256, 94 
Am.S.R. 653; Aitken v. Sharp, 115 A. 
912, 93 N.J.Eq. 336. Fact of owner- 


36 N. 
C. 


ship as determining character of leg-- 


acy see infra § 2105, 


[b] Testator’s desire or direction 
that holdings of securities of certain 
company be kept intact did not make 
legacies specific. First Nat. Bank vy. 
Charlton, 183 N.E. 250, 281 Mass. 72; 


Pope v. Hinckley, 95 N.E. 798, 209 
Mass. 323. 
[c] Unattested memorandum,—_ 


Where a testator leaves a legacy of a 
certain amount in shares of “some 
good railroad company,” to be speci- 


fied in a memorandum to be found. 


among his papers, an unattested 
memorandum, so found, does not ren- 
der the legacy specific. Booth v. Bap- 


ay 


a” yi. See oe a 
Ree Raet reek 


~ § 2104] 


The legacy is specific where the gift is of stocks, 
bonds, or other securities, specifically described and 
identified,?> as of a certain number,’® or a specified 
amount,’? of stocks, bonds, or other securities spe- 
cifically described. Designation of a certain num- 


tist Church of Christ, 28 N.E. 238, 
126 N.Y. 215. Incorporation by refer- 
ence to extrinsic document generally 
see supra § 268. 


75. Cal.—In re McLaughlin’s Es- 
tate, 275 P. 875, 97.,.Cal.App. 485, 

Conn.—Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542. 

Ky.—Morehead’s Ex’r v. France, 154 
S.W. 378, 153 Ky. 44. 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann. 


-Cas.1914A 119. 


Mass.—-First Nat. Bank v. Union 
Hospital of Fall River, 183 N.E. 247, 
281 Mass. 64; Johnson y. Goss, 128 
Mass. 433. 


Mich.—In re Mandelle’s Estate, 233 
N.W. 230, 252 Mich. 375. 


N.H.—Ford v. Ford, 23 N.H. 212. 


N.J.—Stout v. Hart, 7 N.J.Law 414; 
Norris v. Thomson’s Ex’rs, 15 N.J.Eq. 
493; Norris v. Thomson’s Ex’rs, 16 
N.J.Eq. 542 [rev 16 N.J.Eq. 218]; Van 
Wagenen v. Baldwin, 7 N.J.Eq. 211. 


N.Y.—Matter of Brett, 10 N.Y.S. 871, 
57 Hun 400; Gardner vy. Printup, 2 
Barb. 83; In re Adams’ Estate, 152 
N.Y.S. 727, 90 Mise. 254, 14 Mills Surr. 
832; Matter of Lyle, 85 N.Y.S. 290, 
41 Mise. 596, 4 Mills Surr. 91; Walton 
v. Walton, 7 Johns.Ch. 258, 11 Am.D. 
456. 


N.C.—Howell v. Hooks’ Adm’r, 39 
N.C. 188; Perry v. Maxwell, 17 N.C. 
488. 


Pa.—In re Klenke’s Estate, 60 A. 
167, 210 Pa. 575, 10 Prob.Rep.Ann. 471. 


R.I.—In re Martin, 54 A. 589, 25 R. 
I. 1, 8 Prob.Rep.Ann. 456. 
Tenn.—Tipton v. Tipton, 1 Coldw. 
252. 
Eng.—Ashburner v. Magguire, 2 
Bro.Ch. 108, 29 Reprint 62. 


See cases infra this note; and notes 

a Mortgages.—(1) In re Mc- 
ma oevare Bstate, 275 PP. 875, 97 Cal. 
App. 485; Weed v. Hoge, 83 A. 636, 
85 Conn. 490, Ann.Cas.1913C 542; 
Keefe v. Cogswell, 111 N.E. 858, 223 
Mass. 364; In re Solomon, 150 N.Y.S. 


835, 165 App.Div. 276, 14 Mills Surr. 
2 Dem. 


185; Abernethy v. Catlin, 
Surr. (N.Y.) 341; MecGarry’s Est., 28 
Pa.Co. 639. (2) A bequest of a spec- 


ified mortgage to a trustee, in trust to 
collect the amount and pay the pro- 
ceeds to persons specified, was a 
specific, not a demonstrative, legacy. 
Moffatt v. Heon, 136 N.E. 1238, 242 
Mass. 201. (3) A bequest of “mort- 
gages on western farm lands stand- 
ing in the name of myself and my 
late mother’ was a specific legacy. 
Hazard v. Gushee, 87 A- 201, 35 R.I. 
438. 


{[b] MNotes.—(1) Davis v. Crandall, 
4, N.E. 721, 101 N.Y. 311;  Robinson’s 
Est., 24 Pa.Co. 588. (2) A -bequest 
of ‘all notes” is sufficiently suscepti- 
ble of identification to make the be- 
quest specific. Morehead’s Ex’r_ v. 
France, 154 S.W. 378, 153 Ky. 44. (3) 
A bequest of “all notes of hand pay- 
able to me at the date of this codicil’”’ 
is a specific bequest. Ford v. Ford, 
93 N.H. 212. (4) A \bequest of “‘all 
the notes that will be remaining after 
paying off the legacies hereinbefore 
given’ will make the prior legacies 
payable out of the testator’s notes ex- 
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clusively so as to render the legacies 
specific. Perry v. Maxwell, 17 N.C. 
488. (5) Bequest of “any amount 
they may owe me on bond and mort- 
gage or note, account and so forth” 
is a specific bequest of the note. Jer- 
vis v. Ferris, 23 Pa.Co. 142. 


[ec] Bequest of partial interest in 
certain securities, particularly iden- 
tified, constitutes a specific bequest. 
In re Daly’s Estate, 260 P. 296, 202 
Cal. 284; Loring v. Woodward, 41 N. 
H. 391; In re Low’s Estate, 143 A. 
222, 103 N.J.Eq. 435; Davis v. Cran- 
dall, 4 N.E. 721, 101 N.Y. 311. 


76. Moore’s Ex’r v. Moore, 25 A. 
403, 50 N.J.Eq. 554; Matter of Hast- 
ings, 15 N.Y.St. 420, 6 Dem.Surr. 307. 


77. U.S.—Larned v. Adams, 14 F. 
Cas.No. 8,092, 1 Hayw.&H. 384. 


Ala.—Gilmer’s Legatees y. Gilmer’s 
PEx’rs, 42 Ala. 9. , 


D.C.—Washington Asylum y. Wash- 
ington, -7 D.C... 259. 


Md.—Kunkel v. Macgill, 56 Md. 120. 


Mass.—Farnum y. Bascom, 122 
Mass. 282. 


Mich.—Wheeler v. Wood, 62 N.W. 
577, 104 Mich. 414. 


N.J.—Blair v. Scribner, 57 A. 318, 65 
N.J.Eq. 498 [rev 60 A. 211, 67 N.J.Eq. 
roe Blundell v. Pope, (Ch.) 21 A. 


N.Y.—Humphrey vy. Robinson, 5 N. 
Y.S. 164, 52 Hun 200; In re Robinson, 
75 N.Y.S.-490, 37 Mise. 336, 2 Mills 


Surr. 516; Cramer v. Cramer, 71 N-Y. 
S. 60,:35 Misc. 17; Platt v. Moore, 1 
Dem.Surr. 191. 


Pa.—In re ludlam’s Estate, 13 Pa. 
fee 5 Pa.L.J. 276, 1 Pars.Eq.Cas. 


Eng.—Oliver v. Oliver, L.R. 11 Eq. 
506; In re Sayer, 53 L..J.Ch. 832. 


78. Conn.—Brainerd vy. Cowdrey, 
HénConnts 12 . 


D.C.—Douglass v. Douglass, 13 App. 
DCi2 1, (6 AG 37s 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann. 
Cas.1914A 119. 


Mass.—Metcalf v. First Parish in 
Framingham, 128 Mass. 370. 


N.H.—Loring v. Woodward, 41 N. 
DS eens a le 


N.J.—Mecum v. Stoughton, 86 A. 52, 
81 N.J.Eq. 319; Kearns v. Kearns, 76 
poe ae 77 N.J.Hq. 453, 140 Am.S.R. 


N.Y.—In re Ireland’s Will, 247 N. 
Y.S. 267, 231 App.Div. 288 [rev 177 
N.E. 405, 257 N.Y. 155]; In re Good’s 
Estate, 260 N.Y.S. 292, 145 Misc. 431; 
In re Brewster’s Estate, 260 N.Y.S. 
588, 144 Mise. 888; In re Evans, 172 
N.Y.S. 876, 104 Misc. 641; In re Stoib- 
er, 170 N.Y.S. 897, 103 Misc. 654: In 
re Adams’ Hstate, 152 N.Y.S. 727, 90 
Mise. 254, 14 Mills Surr. 332; Hamil- 
ton v. Hamilton, 134 N.Y.S. 645, 75 
Mise. 21. 


Or.—In re Banfield’s Estate, 299 P. 
320,.9 P.(2d) 116, 137 -Or. 256; in “re 


Wilson’s Hstate,' 167 BP: 580, 85 Or. 
604; In re Noon’s Estate, 88 P. 673, 
CO Pre 61s, 49 NOn 28 bs 


Pa.—Zeller’s Estate, 2 Woodw. 191. 


R.I.—In re Martin, 54 A. 589, 25 
R.I. 1, 8 Prob.Rep.Ann. 456. 
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ber or amount, or all, of certain securities as part 
of the testator’s estate,7* or as in a specific loca- 
tion,’® will provide such identification. 
of a specified amount of any of testator’s securities 
is a demonstrative legacy;*® a bequest of a speci- 


A bequest 


See In re Mandelle’s Estate, 233 N. 
W. 230, 252 Mich. 375, 378 (where a 
testatrix bequeathed a certain number 
of shares of stock in a-certain corpo- 
ration of which shares of stock the 
testatrix owned a greater number, 
“it is not a demonstrative legacy 
is we a demonstrative legacy is a 
pecuniary gift ; testatrix in- 
tended something more, in specifying 
the shares of stock bequeathed, than 
to point them out as a mere yard- 
stick with which to measure a pe- 
cuniary gift’). 


See also cases infra this note. 


But see Spinney v. Eaton, 87 A. 378, 
111 Me. 1, 46 L.R.A.N.S. 535 (holding 
a bequest of a certain number of 
shares “of my preferred stock” in a 
certain company demonstrative, in 
the nature of a general legacy). 


[a] “Use of the words ‘my stock’ 
or ‘stock owned by me’, and similar 
language, sSufficiently individuates 
the stock then owned by a testator to 
render the legacy specific.” Mecum 
v. Stoughton, 86 A. 52, 54, 81 N.J.Eq. 


[ “My property.’—Smith Wis 
Smith, 135 S.E. 855, 857, 192 N.C. 687. 


[ec] Identification as part of tes- 
tator’s estate by subsequent clause.— 
(1) Harvard Unitarian Soc. v. Tufts, 
23 N.E. 1006, 151 Mass. 76, 7 L.R.A. 
390 and note; In re Mandelle’s Estate, 
233 N.W. 230, 252° Mich. 375; Burnett 
v.. Heinrichs, 122 A. 681, 95 N.J.Hq. 
112; In re Martin’s Will, 170 N.E. 151, 
252 N.Y. 582; In re Mitchell’s Estate, 
186 N.Y.S. 666, 114 Misc. 370; Bost 
v. Morris, 161 S.E. 710, 202 N.C. 34; 
McGuire v. Evans, 40 N.C. 269. (2) 
Where the testator owned a greater 
number of the shares of stock than 
those bequeathed, and in a subsequent 
clause empowered his executors to 
sell with the exception of ‘what I 
have hereinbefore disposed of,’ such 
direction, in connection with other 
language of the will, indicated his 
intention to make specific bequests 
of the stock. Metcalf v. Framingham 
Parish, 128 Mass. 370. (3) Where a 
testator disposed of a certain num- 
ber of Shares of a certain corpora- 
tion, together equaling the amount of 
his stock, and, after devises and be- 
quests to others, declared that the 
legacies might be paid in money or 
in “other securities not hereinbefore 
specifically bequeathed,” such. direc- 
tion was sufficient to show the in- 
tention of the testator to make spe- 
cific bequests of the shares of stock. 
Gardner vy. Viall, 90 A. 760, 36 R.I. 436. 


[d] Disposal of identified interests 
as merged and represented by shares 
of stock.—In re Wood's Estate, 110 A. 
90, 267 Pa. 462. But see infra text 
and note 98. 


Description by reference to owner- 
ae by testator generally see infra § 
106. 


79. Succession of Canton, 80 So. 
218, 144 La. 113; In re Grinnell’s Es- 
tate, 185 N.Y.S. 909, 115 Misc. 722. 


[a] Designated part of securities 
on deposit in trust company.—lIn re 
Grinnell’s Estate, 185 N.Y.S. 909, 115 
Mise. 722. 

Description by reference to location 
of gift generally see infra § 210%. 

&0. In re Goldburg’s Estate, 266 
N.Y.S. 106, 148 Misc. 607; Baptist Fe- 
male University v. Borden; 44 S.E. 
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fied amount of any of testator’s securities, payable 
only in such securities, is specific ;81 bequests of cer- 
tain amounts, which “1s in notes” and which may be 
paid in notes, are not specific legacies of the notes.*? 
A provision of a will that securities to a certain 
amount should be held to provide an income for a 
named beneficiary creates a demonstrative legacy 
in the securities left by the testator;**? where the 
testator directed the purchase of securities to a cer- 
tain amount, the income of which is to go to a named 
legatee, the legacy is general;8* where a will estab- 
lishing a trust fund required the trustees to estab- 
lish the trust out of securities belonging to the tes- 
tator at the time of death, the legacy is specifie.*° 
A direction in a will for payment of a legacy in cer- 
tain securities instead of cash did not make the lega- 
cy demonstrative, where the testator failed to point 
out the particular fund from which it was to be sat- 
isfied.8® A bequest of certain stock, identified by 
the will as the testator’s, but with a bequest of a 
certain sum in the alternative, is a general legacy.*7 


Intention of testator.*® In the final analysis, 
whether the bequest of a security is specific, gen- 


Ate 00K, 132 IN:C 476," 8. Prob. Rep: 
Ann. 654; Johnson v. Osborne, 62 N) 
(Oks ER fL9t4]) 2:Ch- vd.9: 
81. See cases infra this note. OT, 
Colo. 160; 


fa] Bequest of certain amount to 
be paid “out of the securities which 
I now hold, instead of cash’ was a 
specific, and not a demonstrative, leg- 
acy. Allen v.'. Allen, 74) A. 274, 76 


20, 106 Conn. 19; 


[a] 
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specific, but in effect general, by di- 
rection of testator.—In re Compton, 


Collar v. Gaarn, 171 P. 63, 64 
Griffith v. Adams, 137 A. 
Smith vy, Smith, 135 
S.B. 855, 192 N.C. 687. 


Bequest of designated note 
held demonstrative in view of other 


- MN) ae 
[§§ 2104-2105 
eral, or demonstrative, depends on the intention of 
the testator,®® as expressed in the will®® considered 
as a whole,®! in the light of the surrounding cirecum- 
stances.22 The rule that a legacy of stock is pre- 
sumed to be general must give way to the intention 
of the testator if his entire will shows that he in- 
tended to make specific gifts of the stock which he 
owned.®? Such intention may be indicated by the 
fact that both stock and money are given to the 
same beneficiary,?* by the creation of an active trust 
respecting the stock bequeathed,®® or a direction to 
transfer the stock with rights accruing.®® The mere 
direction to transfer, standing alone, is not enough 
to make a bequest of shares of stock specific.®* 
Where the shares of stock owned by the testator 
are directed to be surrendered for new shares, the 
legacies are not specific.?® 


[§ 2105] bb. Fact of Ownership by Testator of 
Stocks and Bonds Bequeathed.°® The mere fact that 
the testator owned stocks or bonds of the kind spec- 
ified in like, or greater, number or amount is, it has 
been held in a number of jurisdictions, insufficient 
to make a legacy of such stock or bonds specific.! 


13, A.L.R. -1228; In re Hstate of 
Largue, 183 S.W. 608, 267 Mo. 104; 
In re Nottage, [1895] 2 Ch. 657. 


96. Thayer v. Paulding, 85 N.E. 
868, 200 Mass. 98; Blackstone v. 
Blackstone, 3 Watts (Pa.) 335. 


97. Yerke’s Est., 8 Pa.Dist. 83. 
See Sibley v. Perry, 7 Ves.Jr. 522, 529, 
32 Reprint 211 (per Eldon, L. Ch; “1 


N.J.Ha. 245, 139 Am.S.R. 758. 


[b] Bequest of certain sum “in 
notes, to be taken out of my notes.”— 
Perry v. Maxwell, 17 N.C. 488. 


$2. Frank v. Frank, 33 N.W. 153, 
71 Iowa 646. 


$8. Owens v. Citizens’ & Southern 
Nat. Bank, (Ga.) 170 S.H. 196. 


84. Carr v. Bennett, 8 Dem.Surr. 
(N.Y.) 433. 

85. In re Crawford’s Estate, 143 A. 
214, 293 Pa. 570. 


[a]. “Fund” and legacy identical.— 
Used by a testatrix with reference to 
a trust to be set up out of stocks and 
bonds belonging to her at the time 
of her death, the word “fund” did not 
imply that the trust was to be set 
up in cash, or out of securities to be 
purchased; and the general rule that, 
where fund and legacy are identical, 
the legacy, is specific is applicable. 
In re Crawford’s Estate, 143 A. 214, 
293 Pa. 570. “Fund” defined see 27 
C.J. p 926. 


Legacy specific where fund and leg- 
acy are identical see supra § 2097. 


86. In re Beecroft’s Estate, 263 N. 
Y.S. 142, 146 Misc. 344 (holding that 
the testator merely intended that if 
he died possessed of certain. enumer- 
ated securities, his executors might 
avoid liquidation by paying in kind 
rather than in cash). 

*87. Industrial Trust Co. v. Tidd, 
141 A. 464, 49 R.I. 188. 

-88. In connection with fact of 
ownership of stocks or bonds be- 
queathed see infra § 2105. 

69. Jewell v. Appolonio, 74 A. 250, 
75 N.H. 317. 


90. In re Compton, [1914] 2 Ch. 
119. 
[a] Bequest of securities, in fact 


language of will, including a direc- 
tion that the legatee have the inter- 
est until the principal is paid to her 
and that she then contribute to fu- 
neral expenses and, under certain con- 
ditions, make a will leaving remainder 
to a person named. Collar v. Gaarn, 
171 P. 68, 64 Colo. 160. 


92. Chrisman v. Bryant, 66 So. 779, 
108 Miss. 311; Norris v. Thomson’s 
Ex’rs, 16 N.J.Bq. 542. 


[a] Bequests of particular bonds 
by numbers, duplicated in such be- 
quests, created general legacies where 
the testator intended to give bonds 
in the amounts named to be held in 


trust. Chrisman vy. Bryant, 66 So. 
779, 108 Miss. 311. 
Intention of testator as expresed 


in will construed as whole in light 
of surrounding circumstances as de- 
termining character of legacy gener- 
ally see supra § 2095. 


93. Burnett v. Heinrichs, 122 A. 
681, 95 N.J.Eq. 112; In re Ferreck’s 
Estate, 88 A. 505, 241 Pa. 340 [aff 22 
Pa.Dist. 151]; In re Martin, 54 A. 589, 
25 R.I. 1, 8 Prob.Rep.Ann. 456. See 
cases infra notes 94-96. 


Presumption that legacy is general 
or demonstrative rather than specific 
see supra § 2096. 

94. D.C.—Dougilass v. Douglass, 13 
AD DAC ade 

Ind.—New Albany Trust Co. v. 
Powell, 64 N.W. 640, 29 Ind.App. 494. 

Mass.—Metcalf  v. Framingham 
First Parish, 128 Mass. 370. 

Mo.—Fidelity Nat. Bank & Trust 
Co. v. Hovey, 5 S.W.(2da) 4387, 319 Mo. 
192, Go wAvdusbve alesse 

Eing.—Kermode v. Macdonald, L.R. 
3 Ch. 584. 

95. Fidelity Nat. Bank & Trust Co. 
v. Hovey, 5 S.W.(2d) 487, 319 Mo. 192, 


have no doubt in private, that direct- 
ing a transfer of stock he means to 
give what he has; but there is no 
case deciding that it is specific, with- 
out something marking the specific 
thing, the very Corpus; without de- 
scribing it as standing in his name or 
by the expression of ‘my stock’ ”). 


98. Gilmer v. Gilmer, 117 So. 830, 
ne bal 33. But see supra note 
ff E . 


99. Statement of ownership as de- 
termining character of legacy see 
supra § 2104. 


1. Colo.—Bond v. Evans, 17 P.(2d) 
Sl 92 Colona. 


Md.—Dryden v. Owings, 49 Md. 356. 


N.J.—Garabrant v. Callaway, 158 A. 
830, 110 N.J.Eq. 88; In re Low’s Es- 
tate, 143 A. 222, 103 N.J.Eq. 435; Sav- 
ing Investment & Trust Co. v. Crouch, 
116 A. 696, 93 N.J.2q., 311 Patt 0s A 
ean Blair’v. Scribner, 67 N.J.Eq. 

N.Y.—Matter of King, 106 N.Y.S. 
10738, 122 App.Div. 354; In re Malone’s 
Estate, 257 N.Y.S. 837, 143 Mise. 657; 
In re Liell’s Will, 247 N.Y.S. 386, 139 
Mise. 513; In re Werle’s Will,. 155 
Sarai 262, 91 Misc. 398, 15 Mills Surr. 


Pa.—In re McGaw’s Estate, 85 Pa. 
Super. 545; Yerkes’ Estate, 22 Pa.Co. 
263; Lathrop’s Hstate, 14 Pa.Co. 245. 


Vt.—In re Bugbee’s Will, 102 A. 
484, 92 Vt. 175. 


Eng.—Robinson y. Addison, 2 Beav. 
514, 48 Reprint 1281; Douglass v. 
Douglass, [1898] 13 A.C. 21: 


{a] Fact insufficient to overcome 
presumption that legacy is general 
rather than specific.—Ferreck’s Hs- 
tate, 88 A. 505, 241 Pa. 340; In re Mc- 
Gaw’s Estate, 85'Pa.Super. 545. Pre- 
sumption that legacy is general rather 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2105-2107] 


This rule has been qualified by the condition that 
the securities be those dealt in by the general pub- 
lie,? as distinguished from the shares of closely held 
On the other hand, it has been held that 
a bequest of a certain number. of certain bonds, or 
shares of a certain stock, in the absence of a manifes- 
tation of an intention to the contrary on the part of 
the testator, is specific, because of the single cireum- 
stance that the testator at the time owned the number 
and kind of securities bequeathed. Where the mere 
fact that the testator owned stocks or bonds of the 
kind bequeathed in like, or greater, number or amount 
is insufficient to make the legacy specific,® it has been 
held that a clear intention to give the securities own- 
ed must appear to make the legacy specifie.® 
other hand, such coincidence has been held to be an 


companies.* 


than specific see supra § 2096. 


{b] Additional circumstance nec- 
essary.—Where legacies are in form 
general, the circumstance that at the 
date of the will the testator had the 
exact number of shares in the aggre- 
gate. bequeathed will not make the 
bequests specific, unless some addi- 
tional circumstance can be found 
which adequately discloses a contrary 
intent on the part of the testator. 
Mecum v. Stoughton, 86 A. 52, 81 N. 
J.&q. 319. 


2. Tifft v. Porter, 8 N.Y. 516, Seld. 
WE Erie 

8. Matter of Security Trust Co. of 
Rochester, 116 N.E. 1006, 221 N.Y. 
213; In re Beecroft’s Estate, 263 N.Y. 
S. 142, 146 Misc. 344; In re Freeman’s 
Will, 248 N.Y.S. 422, 139 Misc. 301, 
805; In re Strasenburgh’s Will, 242 
N.Y.S. 458, 136 Mise. 91. 

“Where the stocks bequeathed 


represent complete or partial control 
of a personal, closely held, private 
enterprise a gift of the con- 
trolling shares amounts virtually to 
a gift of the business. If, therefore, 
the testator has, in his lifetime, dis- 
posed of such indicia of ownership, a 
determination that the executors in 
such a case should be required to go 
out and repurchase them or the busi- 
ness which they represent, would be 
a palpable absurdity, placing the es- 
tate at the absolute mercy of the in- 
dividual who, at the moment, possess- 
ed control.” In re Freeman’s Will, 
supra. 


4. New Albany Trust Co. vy. 
Powell, 64 N.E. 640, 29 Ind.App. 494; 
White v. Winchester, 6 Pick. (Mass.) 
48; Waters v. Hatch, 79 S.W. .916, 
181 Mo. 262 [foll Fidelity Nat. Bank 
& Trust Co. v. Hovey, 5 S.W.(2d) 437, 
31:9 Mo; 192) 73, VAtiR. 1228 5) In ire 
Largue’s Estate, 183 S.W. 608, 267 Mo. 
104; In re Calnane’s BHstate, (Mo. 
App.) 28 S.W.(2d) 420]; Jeffreys v. 
Jeffreyss 8 Atk. 121, 26 Reprint 873. 
See Jewell v. Appolonio, 74 A. 250, 75 
N.H. 317; Drake v. True, 56 A. 749, 
72 N.H. 322 (both holding that, where 
the testator was the owner of the 
shares or bonds bequeathed, the total 
coinciding with the sum of the sev- 
eral bequests, it is more probable than 
otherwise that he intended to dispose 
specifically of the securities he then 
owned). 

[a] “Strong” presumption.—“Now 
when one by his will gives a certain 
amount of stock . in a par- 
ticular bank, or other corporation, and 
at the time of making the will, he is 
the owner of the exact amount of 
stock given, the presumption is 
strong, that he intended to give the 
stock of which he was the owner.” 
White v. Winchester, 23 Mass. 47, 
56. 
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cific legacy.’ 


testator.?? 
On the 


[b] That testator owner greater 
number of shares of stock bequeathed 
does not make legacy demonstrative 
and general rather than _ specific. 
Fidelity Nat. Bank & Trust Co. v. 
Hovey, 5 S.W.(2d) 437, 319 Mo. 192, 
73 A.L.R. 1228. See Asbury v. Shain, 
177 S.W. 666, 191 Mo.App. 667 (a be- 
quest of notes and securities to a cer- 
tain amount, where the _ testator 
owned notes and securities to a great- 
er amount, is a general bequest where 
it is impossible to determine what 
particular notes and securities the 
testator intended to give, although 
he provided that notes and securities 
were to remain on interest). 


5. See supra text and notes 1-3. 


6. In re Low’s Hstate, 143 A. 222, 
103 N J.Eq. 435. 


[a] Additional circumstances held 
insufficient to show intention to make 
gift specific._—(1) Introductory para- 
graphs indicating intention of the 
testator to dispose of entire estate 
are insufficient to indicate an inten- 
tion to dispose of specific shares 
owned. Mecum vy. Stoughton, 86 A. 
52, 81 N.J.Eq. 319. (2) Where the 
testator disposed of stocks and bonds 
by legacies general in form, a pro- 
vision that the executor should not be 
required to Supply such stocks and 
bonds if not all were left at the testa- 
tor’s decease, but ‘‘only take such 
as I may leave,” did not show the tes- 
tator’s intention to create specific 
legacies, but merely that any deficien- 
cy might be made up from other se- 
curities left by the testator. Blair 
v. Seribner, 60 A. 211, 67 N.J.Eq.-583. 
(3) The facts that the testator at 
the time of executing his will had his 
corporate stock divided into numerous 
certificates, any one of which of a 
similar denomination would satisfy 
the legacies made in the will, and 
that he selected some of the certifi- 
cates and sent them to legatees dur- 
ing his lifetime in satisfaction of be- 
quests to them, do not establish that 
the legacies were specific and not gen- 
eral, even if such circumstances could 
be considered to determine that ques- 
tion. Saving Investment & Trust Co. 
v. Crouch, 116 A. 696, 93 N.J.Mq. 311 
{aff 118 A. 927]. 


7. Harvard Unitarian Soc. v. Tufts, 
23 NR. 1006, 1515 Mass. 76; 7 E.RvA: 
390; Metcalf v. Framingham Parish, 
128 Mass. 370; In re Strasenburgh’s 
Will, 242 N.Y.S. 458, 136 Mise. 91. 


8. Thayer v. Paulding, 85 N.E. 868, 
200 Mass. 98; In re Hebbard’s Will, 
253 ‘N.Y.S. 519, 142° Mise. 413) In re 
Strasenburgh’s Will, 242 N.Y.S. 453, 
136 Mise. 91; Sherman v. Riley, 110 
A. 629, 43 R.I. 202; Gardner v. Viall, 
90 A, 760, 36 R.I. 436; In re Martin, 
in 589, 25 R.I. 1, 8 Prob.Rep.Ann. 


[§ 2107] (d) Location.'? . 
its location, is usually specific.'+4 
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important fact to be considered in connection with 
the language of the will as showing that the testator 
intended to make a specific gift;’ a slight indication 
to give the shares owned by the testator creates a spe- 
Additional circumstances may show 
the gift to be general.® 


[§ 2106] (c) Ownership by Testator.!° 
the property bequeathed is deseribed as a particular 
thing, or things, owned by the testator, the legacy, as 
a general rule, is specific.1+ 
the property bequeathed is described as a particular 
share of a particular thing, or things, 


Where 


The rule applies where 


owned by the 


A legacy, described by 
Where the con- 


[a] Additional circumstances held 
sufficient to show intention to make 
gift specific—(1) Gift made in con- 
nection with specific gifts. Sherman 
v. Riley, 110 A. 629, 43 R.I. 202. (2) 
Gift of odd number of shares coin- 
ciding with those owned by testator, 
in connection with other circumstane- 
es. In re Martin, 54 A. 589, 25 R.I. 
1, 8 Prob.Rep.Ann. 456. e 


9. See cases infra this note. 


[a] Where will exhibited clear in- 
tention to make substantial provision 
for certain legatees, an important 
part of which consisted of certain 
stock, which did not coincide with the 
amount owned by the testator, the 
legacies were general. Johnson y. 
Goss, 128 Mass. 433. 


[b] Bequests of fifteen corporate 
bonds unequally among seven lega- 
tees.—In re Liell’s Will, 247 N.Y.S. 
386, 139 Misc. 513. 


10. Money generally see supra § 
2097. 


Bank deposit see supra § 2099. 
Securities see supra § 2104. 


11. Brainerd v. Cowdrey, 16 Conn. 
1; Mayo v. Bland, 4 Md.Ch. 484; 
Smith y. Smith, 135 S.E. 855, 192 N.C. 
687; In re Crawforda’s Estate, 143 A. 
214, 293 Pa. 570; Zeller’s state, 2 
Woodw. (Pa.) 191. See cases infra 
this note. 


fa] Illustrations. (1) “My 
bureau Silver.” Gardner v. McNeal, 
82 A. 988) 117° Mid. 279° 40 RA NES. 
553, Ann.Cas.1914A 119. Bequest of 
specific chattel generally see infra 
§°2112. (2) “All my rights to or in 
connection with the play.” In re Ban- 
croft, 43 T.L.R. 591. Bequest of 
specific chose in action generally see 
infra § 2113. 


12. Loring v. Woodward, 41 N.H. 
391. But see Appeal of United States 
Fidelity & Guaranty Co., 106 A. 364, 
90 N.J.Eq. 254 [aff sub nom. In re 
Vanderbilt’s Estate, 104 A. 645, 89 N. 
J.Eq. 497] (a bequest of ‘one-half 
of the balance of moneys, bonds and 
investments that I may die possessed 
of” is a general legacy). 


Fractional interests generally see 
infra § 2119. 


13. Money see supra §§ 2098, 2099. 

Securities see supra § 2104. 

14. Ala.—Kelly v. Richardson, 13 
So. 785, 100 Ala. 584. 

Ill—In re Riddel’s Estate, 247 Ill. 
Appa 27d: 

La.—Succession of Canton, 80 So. 
218, 144 La. 118. 

N.H.—Page v. Eldredge Public 


Library, 45 A. 411, 69 N.H. 575. 
N.J.—In re Low’s Estate, 143 A. 


‘ 
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vents of a safe deposit box is specifically mentioned, 
and merely described as being in the box, the legacy 
of the contents is specifie;!® but a bequest of the 

contents, not specifically mentioned, is only a specific 
bequest of the contents at the time of the testator’s 
death.1® Where a will gives a person the contents of 
a certain house, the legacy i is specific, and not gener- 

al;17 where a will gives a person the contents of a 
certain house, except that specifically bequeathed, the 
bequest is specific, and not residuary.'® A division of 
the residuary estate according to location will not 
make that which would otherwise be residuary specif- 


1¢.19 


[§ 2108] (e) Mode of Investment. 
is specific, where 
the intention of the testator is to give the particular 
sum so invested, and nothing else;*° where the tes- 


seribed by the mode of investment, 


222, 103 N.J.Eq. 435. 
N.Y.—Stall v. Wilbur, 77 N.Y. 158; 


Getman v. McMahon, 30 Hun 531; In 
re Foster's Bstate, 251 N.Y.S. 797, 
140 Mise. 341; In re Grinnell’s Es- 
tate, 185 N.Y.S. 909, 115 Mise. 722. 

S.C.—McFadden v. Hefley, 5 S.E. 
Rieke Cus ly. els Amis. .675; Pell 


v. Ball. 17 S.C.Eq. 48. 


S.D.—wock v. Zimmermann, 126 N. 
W.,265, 25 S.D. ‘237. 


Hng.—Sayer v. Sayer, 
688, 23 Reprint 1046. 


[a] Illustrations.—(1) Contents 
of house. In re Riddel’s Estate, 247 
Ill. App. 175; Page v. Hidredge Public 
Iibrary, 45: An 441, 69° WH.) 5755). In 
re Delaney’s Will, 89 N.E. 1098, 196 
N.Y. 530; In re Foster’s Hstate, 251 
NE XESS. 797, 140 Misc. 341; In re Dem- 
inge’s Will, Tele G Wes 172, 106 Misc. 


2 Vern.Ch. 


133; In re Kathan’s Will, 141 N.Y.S. 
705. See infra text and notes 17, 18. 
(2) Stock in store. Kelly v. Richard- 
son, 13 So. 785, 100 Ala. 584. (3) 
Safe deposit box. In re Low’s Es- 
tates ide (AL 22220" 108° N.J-Migh 435) 


In re Thompson, 111 NB762, 217 N. 
Y. 111 [reh den 112 N.E. 1078, 217 
N.Y. 665]. See infra text and notes 
15, 16. (4) Growing crop. Stall v. 
Walburm s77-N.Y.. 158)" (5). "Crop on 
certain land in certain year. Rock v. 
Zimmermann, 126 N.W. 265, 25 S.D. 
237. (6) Wheat stored on certain 
land. Rock v. Zimmermann, supra. 
(7) All horses, etc., on plantation. 
McFadden v. Hefley, 5 S.E. 812, 28 
SOM 17,3 Am:S. RR. 1675; 


15. In re Thompson, 111 N.E. 762, 
217 N.Y. 111 [reh den’112'N.E. 1078, 
217 N.Y. 665]. 


16. In re Thompson, supra. 


Property passing by description of 
location generally see supra §§ 1458, 
1459. 


Ademption by change of location 
see infra § 2213. 


17. In re Foster’s Estate, 251 N.Y. 
S. 797, 140 Misc. 341. 


18. In re Deming’s Will, 174 N.Y. 
S. 172, 106 Misc. 133. 


Residuary bequests generally see 
infra § 2120. 


19. In re Newcombe, 42 Ont.L. 590. 


20. In re Jepson’s BHstate, 186 P. 
352, 181 Cal. 745; Fow’s BHstate, 12 
Pa.Co. 133; Kermode v. Macdonald, 
L.R. 3 Ch. 584. 


[a] Certain sum as invested in 
specific morigages.—In re Jepson’s 
Estate, 186 P. 352, 181 Cal. 745. 
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[§§ 2107-2110 


tator intends the legatee to have the sum bequeathed, 
however invested, the actual investment is unim- 
portant, and the legacy general.?+ 


[§ 2109] (f£) Source or Origin of Property Giv- 
A bequest designated by its source or ori- 
gin,?® as the proceeds of a certain sale,** as. the tes- 
tator’s interest in,?° or a sum received,”® or to be re- 
ceived,?* from, a certain estate, is generally specific. 
A legacy of “all moneys or legacies coming to me 
from any source” is general.?® 


[§ 2110] (g) All Articles Described;?® Balance 


of Articles Described. A bequest of all of certain 


articles is generally specific.*° 
eral residuary clause is added to the bequest does 
not affect the character of the legacy.*+ 
of the balance of articles described is generally spe- 
The fact that the descriptive language may 


A legacy, de- 


cifie. 32 


21. Langstroth v. Golding, 3 A. 
151, 41 N.J.Eq. 49; Matter of Hodg- 
man’s Estate, 23 N.Y.S. 720,069, Elum 
484 [aff 35 N.E. 660, 140 N.Y. 421]; 
Mytton y. Mytton, L.R. 19 Eq. 30; 
Sparrow v. Josselyn, 16 Beav. 135, 51 
Reprint 729. 


[a] That will provides for change 
in investment is evidence that invest- 
ment is immaterial. Langstroth v. 
Golding, 3 A. 151, 41 N.J.Eq. 49. 


22. Specific fund as source of pay- 
ment generally see supra § 2097. 


23. Chase v. Lockerman, 11 Gill & 
J. (Md.) 185, 35 Am.D. 277; Bailey v 
Wagner, 21 S:C.Eq. 1; Warren ‘v. 
Wigfall, 3 S.C.Eq. 47. See cases infra 
notes 25-27. °' 

[a] Illustrations.—(1) Money to 


be received under decree in certain 
suit. Chase v. Lockerman, 11 Gill & 
J. (Mad: ) 185, 35: Am. D.. 27.7... (2) Sure 
plus” of specified property. Bailey 
v. Wagener, 21 S.C.Eq. 1. (3) Bequest 
to wife of ‘‘the whole of the property 
she brought me.” Warren v. Wigfall, 
3 S.C.Eq. 47. But see Pell v. Ball, 17 
S.C.Eq. 48 (holding a bequest of all 
the property received by the testator 
from his wife, received in money ex- 
clusively, general). 


24. See supra § 2100. 


25. In re Babb’s Bstate, 252 P. 
1039, 200 Cal. 252; In re McLaugh- 
lin’s Estate, 275 PB. 874, 97 Cal. App. 
481; In re Anable’s Will, 249 N.Y.S. 
462, 139 Misc. 914. 


26. Fla.—Young v. McKinnie, 5 
Fla, 542. 


Ind.—Waters v. Selleck, 
20, 201 Ind. 593. 


Iowa.—Smith v. MecKitterick, 2 N. 
W. 390, 51 Iowa 548. 


Md.—Gelbach v. Shively, 10 A. 247, 
ese 498; Mayo v. Bland, 4 Md.Ch. 


170 N.E. 


N.Y.—In re Getman, 113 N.Y.S. 67, 
128 App: Div. 767. 


fag tate rae v. Starbuck, 93 N.C. 


Pa.—Devine’s Estate, 10 Pa.Dist. 
0. 


273, 25 Pa.Co. 


R.I.—In re Tillinghast, 49 A. 634, 
Foy) Eevee 


Eng.—Dickin y. Barker, 14 L.J.Ch. 


ana. 


27. In re Goodfellow’s Estate, 137 
P.-12, 166 Cal. 409; Waters v. Selleck, 
170 N.E. 20, 201 Ind. 593; South’s 
Estate, 24 Pa.Dist. 295. 


Bequest of specific chose in action 
see infra § 2113. 


The fact that a gen- 


A bequest 


28. Dean v. Rounds, 27 A. 515, 28 
A. 802, 18 R.I. 436 


29. As part of canipledion in gen- 
eral bequest see infra §§ 2118, 2120. 


30. Me.—Appeal of Hilt, 146 A. 
439, 128 Me. 191. 


Md.—Mayo v. Bland, 4 Md.Ch. 484. 


aie v. Mathes, 49 N.H. 


N.J.—Kearns v, Kearns, 76 A. 1042, 
17 N.J.Bq. 453, 1£0 Am.S.R. 575. 


N.Y.—In re Jullliard’s Estate, 169 
Neves (LOT Oe NOs MeNIISe. PhTs. 


N.C.—Everitt v. Lane, 37 N.C. 548. 


Pa.—In re Payne’s Estate, 33 Pittsb. 
Leg.J.N.S. 392. 


S.D.—In re Hawgood’s Estate, 159 
N,W, 297,37 S.D> 565. 


Eng.—Bothamley v. Sherson, L.R. 
peat 304; Roffey v. Early, 42 L.J.Ch. 
472. 


But see Jenkins v. Hanahan, 15 S.C. 
Eq. 129 (nolding a bequest of a cer- 
tain portion of all the negro slaves 
belonging to the testator at his death 
general). 


[a] Tllustrations.—(1) 
books, historical or 
Greece, of Rome,” ete. Mayo v. 
Bland, 4 Md.Ch. 484. (2) ‘All my 
books and papers of every descrip- 
tion.’ Perkins v. Mathes, 49 N.H. 
107. (8) “My household furniture.” 
In re Corby’s Estate, 117 N.W. 906, 
907, 154 Mich. 353. (4) “My house- 
hold goods.” Kearns v. Kearns, 76 A. 
1042, 77 N.J.Hq. 453, 140 Am.S.R. 575; 


“AL 
biographical, 


In re Hawegood’s Hstate, 159 N. Ww. 
117, 37.S.D. 565. (5) “All the cloth- 
ing and wearing apparel all 


the jewelry 
at my decease.” 


» which I may own 
Appeal of Hilt, 146 
A, 439,°128 Me. 191. (6) ANT my 
clothing, jewelry, and personal ef- 
fects, pictures, paintings, trunks, and 
furniture, and other similar chattels, 
to be his [the legatee’s] absolutely. ” 
In re Columbia Trust Co., 174 N.Y.S. 
a 186 App.Div. 377. 


1. In re Corby’s Estate, 117 N.W. 
908, 154 Mich. 353. 


32. See cases infra this note. 


[a] Flustrations.—(1) “All the 
rest, residue and remainder of my 
personal effects, including furniture, 
bric-a-brac, ete. ” Weed v. “Hoge, IE UN. 
636, 85 Conn, 490, Ann.Cas.1913C 542. 
(2) “All the rest . of my jewel- 
ry,’ where the will has disposed of a 
portion of the jewelry under specific 
bequests. Ryder v. Myers, 167 A. 22, 
113 N.J.Eq. 360. (3) “All the remain- 
der of my jewelry, also my wearing 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2110-2116] 


include numerous articles does not render the be- 
A bequest of “all moneys, 
if any, after paying” debts and funeral expenses, is 


quest any less specific.*% 


a general legacy.* 


[§ 2111] (h) Particular BH eas: 
testator’s business,®° or of the stock and equipment 
of a particular business,®° is specific. 
certain sum, per day®’ or month,?* or a sum to be 
ascertained,®® out of the proceeds of the testator’s 
business has been held merely demonstrative and not 


specific. 


[§ 2112] (i) Specific Chattels. 
specific chattels is specifie.*° 


[§ 2113] (j) Specific Chose in Action. 
quest of a particular chose in action,*! as of a debt 


described,*? is a specific legacy. 
[§ 2114] (k) Specific Credit. 


testator is a specific legacy.*% 


apparel, laces, fans, personal orna- 
ments and articles of personal use.” 
In re Juilliard’s Estate, 169 N.Y.S. 
1079, 103 Mise. 178. (4) “All the bal- 
ance of my negroes” above three cer- 
tain slaves. Everitt v. Lane, 37 N.C. 
548. 


33. Weed v. Hoge, 83 A. 636, 85 
Conn. 490, Ann.Cas.1913C 542; Tom- 
46 v. Bury, 14 N.E. 137, 145 Mass. 
34 


In re Wie ins’ Will, 102 S.E. 
rea EL Oe INTC 3 


Residuary bequests generally see 
‘infra § 2120. 


35. Bank of Statesboro v. Sim- 
mons, 139 S.E. 661, 164 Ga. 885; In re 
Klatte’s Estate, 157 N.Y.S. 470, 92 
Misc. 651, 15 Mills Surr. 349. 


[a] Although subject to condition 
of continuation for stated period.— 
Bank of Statesboro v. Simmons, 139 
S.E. 661, 164 Ga. 885. 


36. Lauenstein v. Lauenstein, 101 
A. 193, 87 N.J.Eq. 408 

37. Thompson’s BHst., 19 Pa.Dist. 
407. 

38. Dorsett v. Stucke, (Tex.Civ. 


App.) 291 S.W. 570. 


39. Miller’s Ex’rs v. Miller’s Heirs 
aaa Creditors, 189 S.W. 417, 172 Ky. 
a; 


40. See cases infra this note. 


[a] Illustrations.—(1) “The pearl 
pin and earrings.” Gardner v. Mc- 
Neal, 82 A, 988, 117 Md. 27, 40 L.R.A. 
N.S. 558, Ann. Cas, 194A 119: (2) 
“My bureau silver.” Gardner v. Mc- 
Neal, supra. (3) A certain ring and 
a certain chain. In re Kathan’s Es- 
tate, 153 N.Y.S.' 366, 90 Misc. 540, 14 
Mills Surr. 369. (4) “The automobile 
kept by me for pleasure use and used 
by my wife.” In re Whitford’s Es- 
tate, 362 N.Y.S. 452, 454, 


146 Misc. 
82.. Property described by its use 
generally see supra § 1457. (5) An 


interest in remainder in a certain 
tablecloth. In re Kathan’s Estate, 
153 N.Y.S. 366, 90 Misc. 540, 14 Mills 
Surr. 369. (6) “One carriage.’ Hver- 
itt v. Lane, 37.N.C. 548, 551. (7) “One 
set of blacksmith’s tools.” Everitt 
v. Lane, supra. 


[b] One of a kind.—‘‘When upon 
the face of the will it appears that the 
testator meant to dispose of some- 
thing in kind, in the application of 
the bequest to its subject matter, it 
may be shown that he had but one of 
that kind to be disposed of.” Everitt 


The bequest of 


The bequest ofa 
specific credit on a debt due from the legatee to the 
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[§ 2115] (t) Property To Be Ascertained or Se- 
lected. A legacy may be specific, although the gift 
is unascertainable or the amount uncertain at the 


date of the will,#4 as where the legatee is given cer- 


A gift of the ieee 


A bequest of a 


tain property which he,*® or the executor,*® is to se- 
The mere fact that death is referred to as the 
period for ascertainment does not make a specifie leg- 
acy less specifie.** 

able at the testator’s 
vided for a fund to furnish a certain income, direct- 
ing that securities should be selected sufficient to se- 


The gift should be distinguish- 
death.*® Where a testator pro- 


eure the designated amount, the legacy was demon- 


strative and not specific.t4® A bequest of a sum, pay- 


able in the alternative in securities®® or other prop- 


The be- 


erty®! of a certain kind,®? is a general legacy. 


[§ 2116] (m) Amount from Certain Property.®% 


A gift of a certain amount of specified property out 


of a larger amount owned by the testator is generally 
a demonstrative legacy.>4 


Where the gift is so charg- 


ed on the object made subject to it as to show an in- 


v. Lane, 37 N.C. 548, 551. 


Evidence in aid of construction gen- 
erally see supra §§ 1172-1189. 


41. In re Anable’s Will, 249 N.Y.S. 
462, 139 Misc. 914. See cases infra 
note 42. 


42. Hayes v. Hayes, 17 A. 634, 45 
N.J.Eq. 461 [aff 21 A. 339, 47 N.J.Hq. 
567]; Souder’s Hstate, 15 Pa.Co. 285, 
3 Pa: Dist.495 (aff. 32) A.947,, 169. Ra. 
239]; Ashburner v. Magguire, 2 Bro. 
Ch. 108, 29 Reprint 62. 


43. -Jervis v. Ferris, 23 Pa.Co. 142; 
ean v. Barger, 114 P. 505, 62 Wash. 


[a] “Any amount they may owe 
me,’—Jervis v. Ferris, 23 Pa.Co. 142, 
143. 


44. Del.—Cooper v. Bishop, 
163 A. 644. 


Pa hea et v. Davidson, 73 Ill.App. 
1k 


(Cp) 


Mass.—Farnum  v. 122 


Mass. 282. 


Or.—In re Noon’s 
90 PP. 673, 49 Or. 286 


Pa.—Fow’s Estate, 12 Pa.Co. 133. 


R.I.—In re Martin, 54 A. 589, 25 
R.I4; 8 Prob.Rep.Ann. 456; In ‘re 
Tillinghast, 49 A. 634, 23 R.I. 121. 


ie we v. Gaut, 2 Tenn.Ch. 


Bascom, 


Estate, 88 P. 673, 


A. 


See cases infra this note; and in- 


fra notes 45, 46. 

[a] Bequest of money in bank.— 
Barber v. Davidson, 73 I[ll.App. 441; 
Towle v. Swasey, 106 Mass. 100; 
Beckett’s Estate, 15 N.Y.St. 716; Lar- 
kin v. Saimon, 3 Dem.Surr. (N-Y.) 
2105> Kow’s state, 12 Pa.Co.* 133; 
Bell’s Estate, 8 Pa.Co. 454. Bequest 
Sones in bank generally see supra 

997 


[b] Other illustrations.—(1) ‘All 
moneys belonging to me and uninvest- 
ed at the time of my death.” Fow’s 
BDstate, 12 Pa-Co. 133; 134. (2) Be- 
quest of all shares of certain stock 
standing in the testator’s name at his 
death. In re Noon’s Bstate, 88 P. 6738, 
90 P. 678, 49 Or. 286. (3) Bequest of 
interest in estate of uncertain value. 
In re Tillinghast, 49 A. 634, 23 RI. 
121. (4) Bequest of rents not in ex- 
istence at the date of the will. Man- 
love v. Gaut, 2 Tenn.Ch.A. 410. 


Iowa.—Bales v. Murray, 171 N. 
we 547, 186 Iowa 649. 


Miss.—Malone vy. Mooring, 40 Miss. 


247. 
ny Ait Perm hgh v. Wallace, 23 N.H. 


peedraget peel v. Pope, (Ch.) 21 A. 


N.C.—Everitt v. Lane, 37 N.C. 548. 


fa] Stock.—(1) Bost v. Morris, 161 
SBS VTL07 202 7 N-Cans4. (2) Income 
from stock of given amount to be se- 
lected. Blundell v. Pope, (N.J.Ch.) 
21 A. 456. Bequest of securities gen- 
erally see supra §§ 2104, 2105. 


Amount from certain propert en. 
erally see infra §-2116. os 


46. Trenton Trust & Safe Deposit 
Co. v. Cook, 103 A. 473, 88 N.J.Eq. 
516 (trust fund created by charging a 
trust on securities to be selected}. 
But see In re Grosvenor’s Estate, 173 
N.Y.S. 203, 105 Misc. 344 (relative to 
the right of executors to commissions, 
not allowable under Code § 2753 in 
the case of specific legacies, where, 
before specific articles bequeathed 
became the individual property of the 
legatees, the executors had to perform 
the executorial function of selecting 
appraisers, having the articles ap- 
praised, and then dividing them, the 
bequests were rather of the nature of 
demonstrative than specific legacies). 


47. Bothamley v. Sherson, L.R. 20 
Eq. 304. 


48. In re Campbell’s Estate, 75 P. 
851, 27 Utah 361. 


49. Eggleston v. Merriam, 85 N.W. 
937, 86 N.W. 444, 83 Minn. 98: Mer- 
riam v. Merriam, 83 N.W. 162, 80 
Minn. 254. 


50. Perry v. Maxwell, 17 N.C. 488 
(“in good notes” at the option of the 
legatee). 


51. Fagan v. Jones, 22 N.C. 69. 
52. Mitchener v. Atkinson, 62 N.C. 
23; Bell v. Hughes, 29 S.C.Bq. 397. 


53. Selection see Supra § 2115. 


Specific fund as source of payment 
see supra § 2097. 


54, CEe Oa @ Ea 

N.J.—Johnson v. Conover, 35 A. 291, 
54 N.J.Eq. 333. 

S.C.—Boykin v. Boykin, 21 S.C. 513. 

Tenn.—Mears v. Wharton, 5 Tenn. 
Civi Ay 329 

Va arland’s Adm’r, 78 
Va. 215. 

Wis.—Wheeler v, Hartshorn, 40 


Wis. 83. 
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tent to burden that object alone with the payment, 


it is specific.°° 


[§ 2117] (n) Property To Be Purchased. A be- 
quest of certain property which the executors are 
directed to purchase, or of certain securities in which 
they are directed to invest, is a general legacy.°°® 

[§ 2118] (0) Entire Personal Estate*’ or Entire 
A gift of all the personal estate of the tes- 
tator,°® or of the testator’s entire estate,®® is, as a 
The enumeration of particulars does 


Estate. 


rule, general. 


not affect the generality of the bequest.°° 
such was the intention of the testator, a gift of all his 
personal estate, including enumerated particulars, is 


a specific legacy.*1 


55. In re Strasenburgh’s Willi, 242 
N.Y.S. 453, 136 Misc. 91; In re Wil- 
sSon’s Wstate, 103 A. 880, 260 Pa. 407, 
6 A.L.R. 1349; Walls v. Stewart, 16 
Pa. 275; Hobbs v. Brenneman, 118 S. 
E. 546, 94 W.Va. 320. See cases in- 
fra this note. 


{a] Zlustrations.—(i) Bequest of 
a certain sum “out of’ certain stock 
“standing in my name, if so much re- 
main, out of my personal estate after 
satisfying all previous bequests.” 

ashington Asylum v. Washington, 7 
D.C. 259. (2) Bequest of “twenty ne- 
groes, of the average value of all the 
slaves I may possess.” Myers’ Ex’rs 
v. Myers, 33 Ala. 85. 


56. Minn.—Egegleston v. Merriam, 
85 N.W. 937, 86 N.W. 444, 83 Minn. 98; 
Merriam v. Merriam, 83 N.W. 162, 80 
Minn. 254. 

N.J.—Moore’s Ex’r v. Moore, 25 A. 
403, 50 N.J.Hq. 554. 


N.Y.—Langdon v._Astor’s Ex’rs, 10 
N.Y.Super. 477 [rev on other grounds 
16 N.Y. 9]; Haviland v. Cocks, 19 N. 
Y.St. 524, 6 Dem.Surr. 4 [aff 27 N.E. 
412, 124 N.Y. 640]; Matter of Wil- 
liams, 12 N.Y.Leg.Obs. 179, 1 Redf. 
Surr. 208. 


N.C.—White v. Beattie, 16 N.C. 87. 


S.C.—McFadden v. Hefley, 5 S.E. 
SHO 28 SC. 3, 13 Amis: R600. 


Hne.—Hdwards v. Hall, 11 Hare 1, 
45 Fing.Ch. 1, 68 Reprint 1161 [aff 6 De 
G.M.&G. 74, 55 Eng.Ch. 58, 43 Reprint 
1158]. 


[a] Gift of money essentially.— 
Moore’s Ex’r v. Moore, 25 A. 403, 50 
N.J.Eq. 554. 


{b] Bequest of certain stocks with 
direction to buy others in case those 
named are not in the testator’s hands 
at his death is a_general legacy. 
Langdon v. Astor’s Ex’rs, 10 N.Y.Su- 
per. 477 [rev on other grounds 16 N. 
eso: 


Bequest of securities generally see 
Supra §§ 2104, 2105. 

57. Not otherwise bequeathed see 
infra § 2120. 


58. Ala.—Kelly v. Richardson, 13 
So. 785, 100 Ala. 584. 


Cal.—In re Woodworth’s Estate, 31 
Cal. 595. 

Md.—Mayo v. Bland, 4 Md.Ch, 484. 

Pa.—In re Walker’s Estate, 3 Rawle 


fase In re Zeller’s Estate, 2 Woodw. 
191. 


Wis.—Stehn v. Hayssen, 102 N.W. 
1074, 124 Wis. 583. 


59. Mayo v. Bland, 4 Md.Ch. 484; 
Calkins v. Calkins, 1 Redf.Surr. (N. 
VE) Pe Be 


60. In re Walker’s Estate, 3 Rawle 


on 
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[§ 2119] (p) Fractional Interests.*? 


[$§ 2116-2120 


A bequest 


of a partial interest in personal property, particular- 


Where 


(Pa.) 229. 
61. See cases infra this note. 


[a] Tilustrations.—(1) ‘The whole 
of my household furniture and per- 
sonal property shall be and 
remain the absolute property of my 
beloved wife.’”’ McGlaughlin’s Ex’r v. 
McGlaughlin’s Adm’r, 24 Pa. 20, 21. 
(2) “All my personal property of ev- 


CY pyAeScripuon ss including 
bonds, mortgages, certificates or 
stock, household furniture, jewelry, 


ornaments and articles of decora- 
tion.” 29 Pa.Dist. 
1095. 

62. Fractional part of residue see 
infra § 2120. 


Particular share of particular thing 
owned by testator see supra § 2106. 


63. Ala.—Maybury v. Grady, 
Ala. 147. 


ph Dehn ERS v. McLanahan, 2 Del.Ch. 


Ill.—Heslet v. Heslet, 8 Ill.App. 22. 


N.J.—In re Low’s Hstate, 143 A. 222, 
103 N.J.Eq. 435. 


Pa.—Bell’s Estate, 8 Pa.Co. 454. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Sask.—In re Cooper, 3 Sask.L. 186. 


64 Abila_v. Burnett, 33 Cal. 658; 
Damiani v. De Trana, 206 Ill.App. 64; 
Griffin’s Estate, 11 Pa.Co. 446; Mc- 
Fadden v. Hefley, 5 S.E. 812, 28 S.C. 
317, 18 Am.S.R. 675; Henry v. Graham, 
30 S.C.Eq. 100. See Appeal of Crone, 
103 Pa. 571 (fractional part of person- 
al estate). 


65. In re Windt’s Hstate, 167 A. 
467, 110 Pa.Super. 124. 


66. Cal.—In re Painter’s Estate, 89 
P. 98, 150: Cal. 498, 11 Ann.Cas. 760. 


Ill.—In re Riddel’s Estate, 247 Ill. 
App. 175. 

Iowa.—In re Wicks’ Estate, 222 N. 
W. 848, 207 Iowa 264. 


ARSE ren v. Haynes, 20 Me. 


Md.—Home for Incurables of Balti- 
mors City v. Bruff, 153 A. 403, 160 Md. 


Gruner’s Fstate, 


67 


Mass.—Conway v. Shea, 183 N.E. 
717; Sutton First Parish vy. Cole, 3 
ie 232; Hays v. Jackson, 6 Mass. 


N.Y.—In re Avery, 150 N.Y.S. 429, 
87 Mise. 75, 12 Mills Surr. 410. . 


See In re Davison Estate, 12 Sask. 
L. 167, 173 (‘where not even some 
specific things are mentioned, the gift 
eae residue cannot be called spe- 
Cilic™)) 


67. In re Ovey, L.R. 20 Ch.D. 676, 


ly identified, is a specific legacy.°* 
fractional part of the estate is, as a rule, general.®* 
Where it is the intention of the testator that such be- 
quest should be specific, it will be so construed.°? 


in form residuary, may be a demonstrative legacy ; 
on the other hand, a gift may be residuary, although 
not so in form,’® or although specific articles are 


A bequest of a 


[§ 2120] (q) Residuary Bequests. A residuary 
bequest is a general legacy,®*® even though a specific 
legacy has been given out of it.°7 Ifa gift, although 
in form residuary, is in fact a gift of articles which 
can be distinguished, it is specific ;°* a gift, although 


+69 


683. 

“Tt cannot be a specific bequest, for 
it is not a distinguished part. The 
only thing which is ‘distinguished’ is 
what is excepted out of it.’’ In re 
Ovey, supra. 


68. Maybury v. Grady, 67 Ala. 147; 
Henderson y. Green, 34 Iowa 437, 11 
Am.R. 149; Knecht’s Appeal, 71 Pa. 
333; Lynch’s Estate, 13 Phila. (Pa.) 
322. See cases infra this note. 


[a] Where fund is set aside and 
certain payments directed to be made 
out of it, a bequest of the balance is 
a specific Iegacy. Van Nest v. Van 
Nest, 13 A. 179, 43 N.J.Eq. 126; Miller 
v. Huddlestone, L.R. 6 Eq. 65; Page 
v. Leapingwell, 18 Ves.Jry 463, 34 Re- 
print 392; Ankcorn vy. Stewart, 47 
Ont.L. 478. Specific fund as source of 
payment generally see supra § 2097. 


[b] That bequest of “any money 
remaining to my credit in the Bank of 
Savings” was not intended to be re- - 
siduary was shown by the fact that 
the testatrix had in her possession 
the sum of two hundred twenty five 
dollars, undisposed of by the will. In 
re Werle’s Will, 155 N.Y.S. 262, 91 
Mise. 398, 15 Mills Surr. 206. 


Balance of articles described see su- 
pra § 2120. 


63. In re Union Trust Co. of New 
York, 161 N.Y.S. 954, 956, 97 Misc. 581 
(holding a clause setting up a trust 
fund “out of the residue of my es- 
tate” a legacy “resembling a demon- 
strative legacy’’). 


__la] Use of words “out of the res- 
idue of my estate” does not necessa- 
rily make a bequest “a true residuary 
clause.’ In re Union Trust Co. of 
New York, 161 N.Y.S. 954, 955, 97 
Mise. 581. ‘‘Residuary clause” defined 
see supra § 1472. 


_ 70. Silsby v. Young, 3 Cranch (U._ 
S.) 249, 2 L.Hd. 429. See cases infra 
this note. 


[a] Proceeds of sale.—(1) Where 
the testator’s personal property was 
insufficient to pay other bequests of 
the will, a provision for the sale of 
the testator’s real and personal prop- 
erty, not otherwise disposed of, and 
the addition of the proceeds to certain 
designated bequests, was a general re- 
siduary provision. Industrial Trust 
Co. v. Gardner, 117 A. 541, 44 R.I. 404. 
(2) A donation of the remainder of 
the proceeds of a sale was residuary. 
Darden vy. Hatcher, 1 Coldw. (Tenn.) 
513. (3) Proceeds of sale of speci- 
fied property see supra § 2100. 


[b] Other illustrations.—(1) A be- 
quest of “all real estates, monies in 
bank or other monies or any residuary 
estate, of which I may be possessed” 
is not a specific legacy, but residuary. 
In re Gavey’s Estate, 263 N.Y.S. 784, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2120-2122) 


enumerated as part of the bequest.71 There must be 
something in connection with such enumeration to 
show the testator’s intention to make the legacy spe- 
cifie before it will be declared so;7" if the specified 
things are so enumerated as to distinguish them 
from the residue, the gift is specific.** 
-ing whether a gift is specifie or residuary, the will 


must be read as a whole.*+ 


5 


Gift of all personal property,’® 


queathed, is a specific legacy.** 


Bequest of fractional part of the residue is gen- 


eral.78 | 


147 Mise. 332. Designation of owner- 
ship of money generally see supra § 


2097. (2) Where a testator made a 
codicil containing the _ following 
clause: ‘Should I alone die on this 


trip, or in consequence of it, then of 
the one thousand dollars before willed 
to my wife, five hundred dollars of 
this money are to be deducted from 
her and given to my daughter Lillie 
or Lillian, before mentioned,” and the 
testator had not willed the specific 
sum of one thousand dollars to his 
wife, but did will to her and a daugh- 
ter other than Lillian the residue of 
his estate, in value more than two 
thousand dollars, it was held that the 
legacy was not specific. Adair v. 
Adair, 90 N.W. 804, 11 N.D. 175. (3) 
A gift of the balance of a specified 
mortgage, remaining unpaid, where 
the will directs payment of debts and 
funeral expenses with the mortgage 
as the only source, is simply residu- 
ary, and not of an equality with the 
specific gift of half the mortgage, pre- 
viously given. McGarry’s Est., 28 Pa. 
Combed: 


71. Ky.—Darnall v. Adams, 138 B. 
Mon. 278. 


Md.—Bristol v. Stump, 110 A. 470, 
136 Md. 236; England v. Vestry of 
Prince George’s Parish, 53 Md. 466. 


Mich.—Kemp v. Dandison, 135 N.W. 
“as 169 Mich. 578, Ann.Cas.1913D 
ak 


N.H.—Le Rougetel v. Mann, 
746, 63 N.H. 472. 


N.Y.—In re Crouse’s Estate, 155 N. 
E. 685, 244 N.Y. 400. 


R.I.—In. re Martin, 54 A. 589, 25 R. 
I. 1, 8 Prob.Rep.Ann. 456. 


S.C.—Bailey v. Wagner, 21 S.C.Eq. 


Eng.—King v. George, 5 Ch.D. 627; 
Fairer v. Park, 3 Ch.D. 309; Botham- 
ley vy. Sherson, L.R. 20 Eq. 304, 311. 


A “mere enumeration of particulars 
making up the residue .. . not 
intended by the testator to be a gift 
of part of the property itself to be 
taken by the legatee in that shape’”’ is 
not a specific legacy. Bothamley v. 
Sherson, supra. 


[a] Illustration.—‘‘All the _ rest, 
residue and remainder of my proper- 
ty ee KCOnsisting, ins spat 0G 
notes’”’ did not segregate the notes 
from the residuum of the estate and 
make a specific bequest of them, but 
is an express declaration of the testa- 
tor’s intention that they should be 
part of the residue. Kemp v. Dandi- 
son, 135 N.W. 270, 169 Mich. 578, Ann. 
Cas.1913D 1042. 


72. Bristol v> Stump, 
136 Md. 256. 


3 A; 


110 A. 470, 


except property 
otherwise bequeathed, is, as a rule, a general legacy.7° 
Where such was the intention of the testator, a gift 
of all his personal property, including enumerated 
particulars and excluding property otherwise be- 
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[§ 2121] (r) Legacy for Particular Purpose.’ 
A general legacy, although for a particular purpose, 
is general and not specific.*° A provision that money 
in bank be used for paying mortgage on land devised 
has been held to be a demonstrative legacy ;8+ a pro- 
vision that residence be completed and freed from 
liens has been held to be part of the specific devise.** 


[§ 2122] d. Devises of Real Estate—(1) Gener- 
ally. Under the influence of the common-law rule 
making a will operative only upon real estate owned 
by the testator at the time of its execution,*® all de- 
vises of realty were held specifie** even though con- 
tained in residuary clauses.*® 


However, the reason 


for the rule is, under statutes permitting after- 


acquired realty of the testator to pass under his 


will,8* nonexistent,§* and it is now recognized that 


73. Kemp v. Dandison, 
270, 169 Mich. 578, Ann.Cas.1913D 
1042; In re Crouse’s Estate, 155 N.E. 


685, 244 N.Y. 400. 


[a] “As by the use of such words 
as ‘together with,’ ‘as well as,’ and ‘al- 
so.” ”—Kemp v. Dandison, 135 N.W. 
270, 271, 169 Mich. 578, Ann.Cas.1913D 
1042; In re Crouse’s Estate, 155 N.E. 
685, 686, 244 N.Y. 400. 


74. In re Gavey’s Estate, 263 N.Y. 
S. 784, 147 Misc. 332. 


Construction of will as whole gen- 
erally see Supra §§ 1153-1156. 


75. Gift of entire personal estate 
see supra § 2118. 


76. Kearns v. Kearns, 76 A. 1042, 
77 N.J.Eq. 453, 140 Am.S.R. 575; In 
re Wiggins’ Will, 102 S.E. 499, 179 
N.C. 326; In re Hawgood’s Estate, 159 
N.W. 117,37 S.D. 565. 


77. Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. 


{a] Tllustration.—The bequest of a 
certain number of shares of certain 
stock, “my gold watch, all of my sil- 
ver, household furniture, automobile 
and all of my personal property own- 
ed by me not mentioned herein” was 
a Specific legacy. Gist v. Craig, 141 
S.E. 26, 142 S.C. 407. 


78. Stanley v. Stanley, 142 A. 851, 
108 Conn. 100. 


Bequest of fractional interests gen- 
erally see Supra § 2119. 


79. Bequest of sum for particular 
purpose without designating fund 
from which payable see supra § 2097. 


80. School District No. 1 in City 
and County of Denver v. International 
Trust Co, .149 P. 620, 59 Colo. 486; 
Wetmore v. St. Luke’s Hospital, 9 N. 
YVoouOomo iun, slse sinires Smail)= 
man’s Will, 247 N.Y.S. 593, 138 Misc. 
889; In re Warrick’s Estate, 239 N.Y. 
S. 740, 135 Mise. 876; Matter of Hin- 
Beate Will, 67 N.Y.S. 459, 32 Misc. 


[a] Where no stock was specifical- 
ly mentioned to be sold for the pur- 
pose of buying a mortgage on the leg- 


atee’s home and improving it, there], 


was no specific legacy of the testator’s 
stock. School Dist. No. 1 in City and 
County of Denver v. International 
Trust Co., 149 P. 620, 59 Colo. 486. 


81. Matter of Bedford, 124 N.Y.S. 
619, 67 Misc. 38, 7 Mills Surr. 463. 


82. Matter of Heyman, 223 N.Y.S. 
874, 221 App.Div. 772. 
83. See supra §'104 in 68 C.J. 


84. Ala.—Kelly vy. Richardson, 13 
So. 785, 100 Ala. 584. 


Cal.—In re Woodworth’s Estate, 31 


185 .N.W.) Cal. 595. 


Del.—In re Sutton’s Estate, 97 A. 
624, 11 Del.Ch. 460. 


Iowa.—Wilts v. Wilts, 130 N.W. 906, 
151 Iowa 149. 


Eng.—Forrester v. Lord Leigh, 1 
Amb. 171, 27 Reprint 114; Clifton v. 
Burt, 1 P.Wms. 679, 24 Reprint 566; 
Milnes v. Slater, 8 Ves.Jr. 295, 32 Re- 
print 367; Howe v. Earl of Dart- 
mouth, 7 Ves.Jr. 137, 32 Reprint 60. 


See Wyman v. Brigden, 4 Mass. 150 
(stating rule); National Board of 
Christian Women’s Board of Missions 
of Christian Church of the U. S. v. 
Fry, 239 S.W. 519, 293 Mo. 399 (wher 
it was said that all devises of real 
estate are in their nature specific). 


[a] Reason for rule.—(J) “Every 
devise of land . must of ne- 
cessity be specific from this circum- 
stance; that a man can devise only 
what he has at the time of devising.’” 
Per Lord Eldon, in Howe v. Harl of 
Dartmouth, 7 Ves.Jr. 137, 147, 32 Re- 
print 60. (2) “Personal [estate] fluc- 
tuates and varies. Land does not, for 
no more passes by a will than the 
testator had at the time of making 
the will.” Forrester v. Lord Leigh, 1 
Amb. 171, 173, 27 Reprint 114. 


85. Kelly v. Richardson, 
785, 100 Ala. 584; 


13 So. 
Hensman v. Fryer, 
L.R. 3 Ch. 420; Dady v. Hartridge, 1 
Dr.&Sm. 236, 62 Reprint 369. See 
Hays v. Jackson, 6 Mass. 149 (where 
a testator, after directing the pay- 
ment of his debts, and making a spe- 
cific devise of certain realty, gave all 
the remaining part of his estate, real 
and personal, to a named donee, the 
devise of land was not specific with- 
in the rule of marshaling assets, but 
created a fund for the payment of 
the testator’s debts with a devise of 
what remained, if any, to the residu- 
ary devisee). 


[a] Residuary devises, at common 
law, were specific on the ground that 
a testator could dispose only of the 
lands owned by him when his will was 
made and, therefore, that a residuary 
devise was a gift of such lands only. 
Wyman v. Brigden, 4 Mass. 150. 


“ Blending real and personal proper- 
y: : 
In respect of charge of legacies see in- 
fra §§ 2501-2503. 
As fund to pay testator’s debts see 
infra § 2580. 
86. See supra § 105 in 68 CJ. 
87. Estate of Woodworth, 31 Cal. 


595; In re Sutton’s Hstate, 97 A. 624,- 
11 Del.Ch. 460. 


{a] In Massachusetts, “the Bng- 
lish rule, that all devises of real es- 
tate are specific, probably never ob- 
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there may be a general devise of realty owned by 
the testator at the time of the execution of his will,8® 
as, for example, by a residuary clause,*®® and it has 
been held that whether a testamentary gift 1s general 
or specific is to be determined by the same tests 
where the subject of the gift is real, as where it is 
personal, property.°® Whether a devise is specific or 
~ general is to be determined, according to the general 
rules of construction,®! from a consideration of the 
particular language employed, construing the will as 
a whole.®? A devise of particular realty,®* or of land 
by specific description,®* is specific, as, for example, 
where it is a specified undivided interest in a desig- 
nated parcel of land.®® A gift of a house and a cer- 
tain number of acres to be allotted by the executor is 
specific ;°° a gift of a certain number of acres out of 
Jand not specifically devised is specific.°7 It is not 
necessary, in order to constitute the devise of land 
a specific devise, that the gift locate such land by 


tained and certainly has no 
present existence.” Farnum v. Bas- 
com, 122 Mass. 282, 286. 


88. Inre Ratto’s Estate, 86 P. 1107,| Reg. 126 


WILLS 


Ohio.—Buckwalter v. Klein, 5 Ohio 
Dec. (Reprint) 55. 


Pa.—In re Brown’s Estate, 1 Am.L. 4. 


[§§ 2122-2124 


metes and bounds.®® <A specifie devise of real estate 
does not lose its character as sueh because joined to 
a residuary devise of real estate,®® by the use of such 
words as “together with.’ 


Devise of fractional part of residue is general.” 


[§ 2123] (2) After-Acquired Property. Under 
the rule that after-acquired realty of the testator 
may pass under his will,® it is generally held that, so 
far as a will passes real property acquired after its 
execution, its devises are general and not specific 
unless the after-acquired property is so described as 
to admit of its identification by the devisees,* but 
that they are specific if it is so described ;° under this 
rule, a residuary devise may be general.® 


[§ 2124] 2. Legacies of Income*?—a. In General. 
In determining the right to, and the extent of, a gift 
of income, rents, and profits, the intention of the tes- 
tator as gathered from the entire will is to prevail.® 


108 Conn. 100. 
3. See supra § 105 in 68 C.J. 
In re Woodworth’s Estate, 31 


Cal. 595. 
149 Cal. 552, 12 Prob.Rep.Ann. 152. Ge NT Oa dd eneie i Eane 
, (Op , ¥ 5 S.E. 
; 89. yan re Sutton’s Estate, 97 A. 624, 812, 28 S.C. 317, 13 Am.S.R. 675 atte ops Richardson, 13 So. 785, 
1 Del.Ch. 460, 467; In re Riddel’s Es- ae * 
tate, 247 Ill.App. 175; In re McAllis- ine E. NTs Tis ee ce Legatees, 6. Kelly v. Richardson, supra. 


ter’s Hstate, 183 N.W. 596, 191 lowa 


$06 [impliedly overr Rice v. -Rice, 
(lowa) 119 N.W. 714; Henderson v. 
Green, 34 Iowa 437, 11 Am.R. 149]; 
Blaney v. Bianey, 1 Cush. (Mass.) 107. 
See Wilts v. Wilts, 130 N.W. 906, 151 
Iowa 149 (where the evidence failed 
to show whether the real estate left 
by the testator was acquired before 
or after the execution of the will, a 
devise of an undivided part of all the 
testator’s property, real and personal, 
is not a specific devise of the realty). 


{a] Specific designation.—A resid- 
uary clause is general as to realty in- 
eluded, although such realty is spe- 
cifically designated, where it is not 
segregated from the residue. Daiss 
vy. Hanes, 277 P. 5, 85 Colo. 397; Bris- 
tol v. Stump, 110 A. 470, 186 Md. 236. 


[b] Mere enumeration of real 
property in a residuary clause does 
not constitute the gift a specific de- 
vise; there must be, in connection 
with such enumeration, something to 
show the testator’s intention to make 
the devise specific. Bristol v. Stump, 
110 A. 470, 1386 Md. 236. 


[ec] In England it is settled that 
a residuary devise of real estate is 
still specific. Gibbons v. Eyden, L.R. 
CO sneiills 


90. In re De Bernal’s Estate, 131 
P. 375, 165 Cal. 228, Ann.Cas.1914D 
26; In re Painter’s Hstate, 89 P. 98, 
150 Cal. 498, 11 Ann.Cas. 760; In re 
McLaughlin’s Estate, 275 P. 875, 97 
Cal.App. 485; Bristol v. Stump, 110 A. 
470, 186 Md. 236. 


91. See supra § 1117 et seq. 


92. In re De Bernal’s Estate, 131 
PP. 375,) 165. Cal. 223, .Ann.Cas.1914D 
26; In re Painter’s Estate, 89 P. 98, 
150 Cal. 498, 11 Ann.Cas. 760; Bristol 
v. Stump, 110 A. 470, 136 Md. 236. 


93. Fla.—yYoung v. McKinnie, 5 
Fla. 542. 


N.H.—Wallace v. Wallace, 23 N.H. 
149, 


N.Y.—In re Hall’s Estate, 258 N.Y. 
S. 460, 144 Misc. 264. 
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[a] Devise for life or during wid- 
owhood.—A devise to one for life or 
during widowhood, remainder over, is 
a specific devise. McFadden v. Hefiey, 
5 S.E. 812, 28 S.C. 317, 138 Am.S.R. 675. 


94. Mass.—Farnum v. Bascom, 122 
irae 282; Humes v. Wood, 8 Pick. 


N.H.—Page v. Eldredge Public Li- 
brary Assoc., 45 A. 411, 69 N.H. 575. 


N.Y.—In re White, 26 N.B. 909, 12 
N.Y. 544. 


R.I.—Wood v. Hammond, 17 A. 324, 
FES-AY 198, TERT. 98: 


Tex.—Edds v. Edds, (Civ.App.) 282 
S.W. 638. 


Eng.—In re Portal, 30 oak D. 
Cave v. Harris, 57 L.J.Ch. 62 


Alta.—In re Aldridge, 9 a 512. 


[a] Devise of homestead described 
particular land owned by the testator 
at the time of making the will, not 
any homestead he might own, and was 
specific. Edds v. Hdds, (Tex. Civ. App.) 
282 S.W. 638. 


95. In re De Bernal’s Estate, 131 
P. 375, 165 Cal. 2238, Ann,Cas.1914D 
26. 


50; 


96. Wood v. Hammond, 17 A. 324, 
18 A. 198, 16 R.I. 98. 


97. Russell Ve Adams, (Tex. 
Commn.App.) 299 S.W. 889 [aff (Civ. 
App.) 293 S.W. 264]. 


98. Russell v. Adams, supra. 
99. See case infra this note. 


[a] For example, although in con- 
nection with a residuary clause “in- 
cluding” specified land, the gift of 
such land was specific, where the enu- 
meration would possess no _ signifi- 
cance if not taken as additional to 
the residue. Johnson’ y. Poulson, 32 
N.J.Eq. 390. 


1. In re Painter’s Estate, 89 P. 98, 
150 Cal. 498, 11 Ann.Cas. 760. 


2. Stanley v. Stanley, 142 A. 851, 


7. Cross references: 
Apportionment of income see infra § 


Gift of income or use of real property 
as requiring payment of taxes and 
charges generally see supra § 1419. 


Legacies: 


Charged on property estate or inter- 
est see infra §§ 2472-2554. 


Of income under testamentary trust 
see supra §§ 1876-1903. 


Property out of which income payable 
see infra § 2514. 


Right: ‘ 
Of residuary legatee to rents, prof- 
its, income, and accumulations 


from void, or lapsed, devise or 
legacy see infra § 23819. 


To rent, profits, and income as be- 
tween personal representative 
and beneficiary wnder will see 
piracetons and Administrators § 
To rents as between life tenant and 
eat see Hstates §§ 81-— 


8. Ala.—Wynne vy. 
Ala, 37. 


Colo.—Tuckerman v. Currier, 129 P. 
210, 54-.Colo. 25, Ann.Cas. 1914C BEG 


Conn.—Kellogg v. Mix, 37 Conn. 2438. 


Ky.—Caperton’s Ex’r v. Todd, 132 
S.W. 10388, 141 Ky. 472 [op extended 
134 S.W. 1168, 142 Ky. 611]. 


Md.—Hooper v. Smith, 41 A. 1095, 
88 Md. 577. 


Mass.—Williams y. Thacher, 71 N. 


Walthall, 37 


BE. 667, £86 Mass. 293; Bullard v. 
Chandler, 21 N.E. 951, 149 Mass. 532, 
5 L.R.A. 104. 


Minn.—Cowles ve Henry, 63 N.W. 
1028, 61 Minn. 459. 


Neb. —Smullin v. Wharton, 103 N. 
W. 288, 106 N.W. 577, 112 N.W. 622, 
113 N.W. 267, 73 Neb. 667. 


N.Y.—In re Ossman, 117 N.E. 576, 
221 N.Y. 381; Monson v. New York 


*By HAROLD J. GILBERT (§§ 2124-2138). 


For later cases, developments and changes in the law see Annotaticns, same title and section number. 
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§§ 2124-2126] 


A gift of income only does not give a right to the 
beneficiary to consume the corpus,® unless the will 
Where the executor has 
paid off debts on legacies from income which has been 
bequeathed to another, the beneficiary is entitled to 


expressly so provides.!°® 


be reimbursed out of the estate.1! 


of repairs is to be paid out of income, any want of 
repair arising after the death of the testator must 
be made good out of income,? but this obligation 
does not extend to dilapidation existing at the time 


of his death.?2 


[§ 2125] b. Bequest of Income as Entitling Bene- 
A gift of the income,!* or 
net income,t® from property is interpreted as that 


ficiary to Net Income. 


“WILLS 


erwise.1® 
Where the cost 
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of the net income, obtained by deducting from the 
gross income all necessary charges incurred in the 
management and preservation of the property, un- 
less the will expressly or by implication provides oth- 
Permanent improvements such as may be 
called betterments are to be charged to the corpus 
of the estate.17 Where it is evident that the testator, 
in neglecting to provide that the net income should be 
paid to the beneficiary, has not expressed himself as 
he intended to have done and supposed he had done, 


and, where it is certain beyond reasonable doubt that 


Security, ete., Co., 35 N.E: 945, 140 N.[{duty imposed on the trustees to re- 


Y. 498; In re Vanderbilt’s Will, 243 
N.Y.S. 165, 229 App.Div. 574 [aff 236 
NENG Sf 3156), 13 4aMise. 544] 394 Ine yre 
Weatherbee’s Estate, 167 N.Y.S. 701, 
101 Mise. 522; Morss v. Morss, 145 
N.Y.S., 1067, 83 Mise. 379, 11 Mills 
Surr. 370; Matter of Bennett’s Estate, 
38 N.Y.S. 945, 16 Mise. 199, 1 Gibb. 
Surr. 557 [aff 42 N.Y.S. 674, 12 App. 
Div. 132]. 


Pa.—Moore’s Hstate, 18 Pa.Dist.& 
Co. 584; Megargee’s Estate, 10 Pa. 
Dist.&Co. 595; Roberts’ Hstate, 2 Pa. 
Dist.&Co. 667. 


Tenn.—Pilcher v. McHenry, 14 Lea 
Titdis 


Va.—Garland’s Adm’r v. Garland’s 
Adm’r, 13 S.E. 478, 87 Va. 758, 24 Am. 
S.R. 682, 18 L.R.A. 212. 


Wash.—Stahl v. Schwartz, 
856, 67 Wash. 25. 


[a] Death of beneficiary before 
termination,;of period.—Where a pro- 
vision is made for maintenance, the 
duration of which is defined by the 
testator, it will go on for the prescrib- 
ed period notwithstanding the death 
of the beneficiary, because to avoid 
an intestacy the court will adjudge 
it to the representatives of deceased. 
Dawson v. Fraser, 18 Ont. 496. 


[b] Relationship and setting’ of 
parties may be considered as having 
a bearing in determining the intent 
of the testator as to whether personal 
property directly bequeathed with re- 
mainder over should be paid or merely 
the income paid. Ernul v. Ernul, 132 
S.E. 2, 191 N.C. 347. ‘ 


[c] Particular provisions con- 
strued.—(1) Where the testator pro- 
vided that the rents and profits of his 
realty should be paid his daughters 
and empowered the trustees to sell 
the realty if a mortgage existing on 
the property was called in, it was held 
that the testator intended the rents 
and profits to be paid to the benefi- 
ciaries, and not accumulated to pay 
off the mortgage. Reed v. Longstreet, 
63 A. 500, 71 N.J.Eq. 37. (2) A be- 
quest of “the accumulated income due 
me (testator) at. my death, 
from.” trustees” does not include 
dividends declared after his death on 
stocks held by the trustees. In re 
Waterman’s Estate, 124 A. 166, 279 
Pa. 491. (3) Where a will provides 
that interest on notes, representing 
advancements to the testator’s chil- 
dren, shall be paid on final settlement, 
in order to equalize distributive 
shares, the interest is not part of 
the income devised to the widow for 
life, but belongs only to the corpus 
of the estate. Fisk v. Carpenter, 242 
S.W. 30, 195 Ky. 155. (4) Where the 
will directed the trustees to pay over 
the residue of the income to the widow 
for her and her minor children’s sup- 
port and maintenance, there is no 
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tain and accumulate mine rents to 
provide for the widow’s maintenance, 
in the contingency that the mine 
rents should cease to be collectable. 
In re Baker’s Estate, 47 A. 1046, 61 
N.J.Eq. 592. (5) Where a testator 
after making specific bequests to his 
sons and others bequeathed certain 
annuities and devised the residue aft- 
er payment of debts and charges to 
his executors in trust to pay the in- 
come, as soon as received, during the 
lives of his sons or the survivor, to 
such sons or their heirs by represen- 
tation, and on death of all his sons 
to distribute the principal among their 
heirs equally by representation, the 
annuities are payable out of the in- 
come, and if the sons die before the 
annuities fall in, a sufficient amount 
of the principal must be reserved to 
yield an increase sufficient to pay the 
annuities. Treadwell v. Cordis, 5 
Gray (Mass.) 341. (6) Where a tes- 
tatrix directed that two fifths of the 


‘income from a trust fund be paid to 


her son, or, in case he should be dead 
at her death, to his children living 
at the time of death of the testatrix, 
until the sums paid to him and them 
shall amount to fifty thousand dol- 
lars, and another paragraph of the 
will provided that, if the son should 
survive her leaving children born dur- 
ing her lifetime, the share of the in- 
come given to the son should on his 
death be paid to such children, it was 
held that, the son having survived 
the testatrix, his right to the income 
became absolute, and could be be- 
queathed by will, as he had no chil- 
dren born during her lifetime. In re 
Mills’ Estate, 176 N.Y.S. 883, 107 Misc. 
592: 

9. White v. Chaplin, 148 A. 21, 84 
N.H. 208; Matter of Von Keller’s Hs- 
tate, 59 N.Y.S. 1079, 28 Misc. 600, 1 
Mills Surr. 225 [aff 62 N.Y.S. 1150, 
47 App.Div. 625]; Kirlin’s Hstate, 11 
Pa.Dist.&Co. 585. 


10. Matter of Thompson’s Estate, 
4 N.Y.S. 451, 1 Conn.Surr. 145. 

II. Amory vy. Lowell, 1 
(Mass.) 504. 

12. Re Elliot, 41 Ont.L. 276. 

13. Re Elliot, supra. 

14. Mass.—Watts v. Howard, 7 
Mete. 478. 

N.Y.—In re Albertson, 46 Hun 566 
[aff 21 N.EB. 117, 113 N.Y. 434]; Lans- 
ing v. Lansing, 45 Barb. 182, 1 Abb. 
PrN:S. (280, “si How: Pr. 55:3. -In, are 
Thompson’s Hstate, 1 N.Y.S. 213. 

Ohio.—Boggs v. Taylor, 29 Ohio 
St. 172. 

Pa.—Elkin’s Estate, 12 Pa.Dist. 87. 

Eng.—In re Redding, [1897] 1 Ch. 
876. 


[a] Compensation of trustee.— 
Where the testator gave all his prop- 


Allen 


those particular words were omitted, they may be 
supplied by intendment.1§ 


[§ 2126] c. What Is Income and What Is Capi- 


erty to his executors in trust to pay 
the income from one third of his es- 
tate to his wife during her life, the 
commissions for receiving and dis- 
bursing the income to the widow are 
payable out of the income, and not 
from the corpus of the fund, or from 
the residue of the estate. In re 
Thompson’s Estate, 1 N.Y.S. 2138. 


15. Amory v. Lowell, 104 Mass. 
265; Dickinson v. Henderson, 81 N.W. 
583, 122 Mich. 583; In re Cornell’s Es- 
tate, 41 N.Y.S. 539, 17 Misc. 680 [mod 
on other grounds 44 N.Y.S. 585, 15 
App.Div. 285 (aff 57 N.E. 1129, 160 N. 
Y. 705)]; Fickett v. Cohu, 14 Daly, 550, 
Bias 436; Rhodes’ Estate, 8 Pa.Co. 


[a] Thus, a trustee under a will 
providing that a beneficiary shall re- 
ceive one third of the net income of 
all real estate after all taxes, assess- 
ments, and interest due thereon are 
paid, should in computing the share 
of such beneficiary deduct only taxes, 
assessments, and interest on mort- 
gages from the gross income, and not 
expenses of management and repairs, 
commissions, insurance, ete. Fickett 
v. Cohu, 14 Daly 550, 1 N.Y.S. 436. 


[b] Wills held to give net income. 
—Morse v. Morrell, 19 A. 97, 82 Me. 
80; Heard v. Read, 47 N.E. 778, 169 
Mass. 216, 3 Prob.Rep.Ann. 327. 


16. Wilson v. White, 33 N.E. 361, 
133 Ind. 614, 19 L.R.A, 581; Schmidt 
v. Schmidt, 84 A. 629, 80 N.J.Eq. 364. 


[a] Particular provisions con- 
strued.—(1) Where a will provides 
that a certain sum shall be set apart 
for the benefit of the testator’s sis- 
ter during her life, the interest there- 
on to be paid her “as her absolute 
property,’ and that, after her death, 
such sum shall remain in the testa- 
tor’s estate for distribution, no part 
of such interest is to be used to pay 
the taxes on such principal sum, or 
the expense of its management, but 
these sums are to be paid out of 
other assets of the estate. Wilson v. 
White, 33 N.E. 361, 133 Ind. 614, 19 
L.R.A. 581. (2) Where the testator 
gave his wife and unmarried daugh- 
ter the use of his residence together 
with the total income of his estate 
after deducting taxes, the total in- 
come meant “gross income” as dis- 
tinguished from ‘‘net income” which 
means what is left of gross income 
after all expenses of upkeep are de- 
ducted. Schmidt v. Schmidt, 84 A. 
629, 80 N.J.Eq. 364. 


[b] Special assessments are not 
“taxes” to be deducted from the ‘‘to- 
tal income” of the estate bequeathed 
by the testator to his wife for life. 
Schmidt v. Schmidt, 84 A. 629, 80 N. 
J.Eq. 364. 


17. Abell v. Abell, 28 A. 71, 25 A. 
389, 75 Md. 44, 


18. Kellogg v. Mix, 37 Conn. 248. 
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tal'®—(1) In General. Appreciation in value of the 
property out of which the income is payable is not 
income, but constitutes a part of the corpus of the 
estate.?° For instance, the principal applies where 
the trustee sells and reinvests the property from 
which the income is payable,?1 or where a premium 
acerues on bonds in which the trustee has invested 
the trust fund,?? although a premium paid from the 
surplus funds of a banking corporation on a redue- 
tion of capital passes to the person entitled to the 
income.?* Conversely, depreciation in the value of 
the property goes in diminution of the capital and 
not of the income.?+ : 


{§ 2127] (2) Dividends or Profits. As has been 
shown elsewhere in this work, the authorities are not 
in accord as to the respective rights of life tenants 
and remaindermen in the dividends, whether stock 
or cash, declared by a corporation,?® and this diver- 
sity of authority applies to testamentary gifts of in- 
come and profits, subject to the qualification, how- 
ever, that the intention of the testator, when ascer- 
tainable from the entire will, shall govern their re- 
spective rights.2® In accordance with this diversity 
of opinion as to the rights between the persons enti- 
tled to income and those entitled to the remainder,?? 


19. Cross references: 


WILLS 
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it has been held that a cash dividend declared before 
the testator’s death, but payable afterward on stock 
the income of which he has bequeathed, is capital and 
not income,?’ although, according to some authority, 
a specific legacy of stock passes, to the beneficiary of 
the income, dividends payable but not paid before 
the death of the testator.2® Cash dividends from 
earnings of the corporation declared after the tes- 
tator’s death, whether ordinary or special, have 
commonly been treated as income,®° although, ac- 
cording to some authority, no corporate dividend, 
declared after the right to the income has be- 
come severed from the ultimate ownership of the 
stock on which such dividend is declared, belongs 
to the person entitled to income, except so far as 
it is derived from the earnings of the stock aft- 
er such severance.*! But the distinetion between 
profits which have accumulated before the testator’s 
death, but which have not been divided, and those 
subsequently accruing, has sometimes been discarded, 
it being held that all cash dividends declared from 
the profits go to the person entitled to the income, re- 
gardless of the time when they were earned or the 
size of the dividend by which they were sought to be 
distributed.*? In some jurisdictions it is held, if, 


Eng.Ch. 435, 63 Reprint 803; 


Distinction between capital and in- 
come in trusts generally see Trusts 
§§ 735-737. 


Right to dividends on _ corporate 
stock as between life tenant and re- 
maindermen generally see Corpora- 
tions §§ 1255-1263. 


What is capital and income under tes- 
tamentary trusts see supra §§ 1876-— 
1908. 


“Capital’ see 9 C.J. p 1278. 
“Income” see 31 C.J. p 396. 


20. Conn.—Hotchkiss v. Brainerd 
Quarry Co., 19 A. 521, 58 Conn. 120. © 

D.C.—McLane vy. Cropper, 5 App.D. 
LOR ary 

Md.—Smith v. Hooper, 51 A. 844, 54 
A. 95, 95 Md.: 16. 


N.H.—Healey v. Toppan, 45 N.H. 
243, 86 Am.D. 159. 
N.J.—Outcalt v. Appleby, 36 N.J. 


Eq. 73; 
J.Eq. 78 

N.Y.—Cross v. Long Island L. & 
WasCo7 eet INYeS.2495)) oe Hun) 5335 
Matter of New York L. Inst., etc., Co., 
63> N.Y.S. 382,°24 Mise. 71, 2 Gibb: 
Surr. 500; Matter of Vedder’s Will, 
15 N.Y.S. 798, 2 Conn.Surr. 548 [mod 
on other grounds 17 N.Y.S. 93, 62 
Hun 275]; Betts v. Betts, 4 Abb.N. 
Cas. $17, 57 How.Pr, 355 note. 


Pa. Middleton’s Appeal, 103 Pa. 92; 
Thomson’s Estate, 1 Pa.Dist. 139; 
Thomson’s Estate, 11 Pa.Co. 198; 
Brolasky’s Estate, 15 Montg.Co. 208. 


21. Duclos v. Benner, 17 N.Y.S. 
168, 62 Hun 428 [rev on other grounds 
S20 Neb 1 O02F ASG N.Y. 560)" Ino ire 
Graham’s Estate, 47 A. 1108, 198 Pa. 


Van Blarcom y. Dager, 31 N. 
Cpa 


216; In re Boyer’s Hstate, 34 A. 239, 
174 Pa. 16; Park’s Bstate, 33 A. 884, 
173 Pa. 190; Scholefield v. Redfern, 2 


Dr.&Sm. 173, 62 Reprint 587; Re Wat- 
kins, 20° Ont.L. 262, 15 Ont.W.R. 123. 


22. Linsly v. Bogert, 33 N.Y.S. 975, 
$7 Hun 137 [aff 46 N.B. 1148, 152 N.Y. 
646]; Duclos v. Benner, 5 N.Y.S. 733 
frev on other grounds 2 Silv.Sup. 31, 
6 N.Y.S. 293, 53 Hun 636]; Devenney 


xe Devenney, 77 N.E. 688, 74 Ohio St. ) 33 


23. Matter of Warren’s Dstate, 11 
N.Y. S: 787, 2) Conn:Surr,) 411 


24. Matter of New York L. Ins., 
ClC COs, DSN. So 25n Ae | MEISCe whol, 
2 Gibb.Surr. 500; Devenney v. Deven- 
ney, 77 N.E. 688, 74 Ohio St. 96. 


25. See Corporations §§ 1255-1263. 
26. See cases infra this section. 

27. See Corporations §§ 1255-1263. 
2g. Johnson vy. Bridgewater Iron 


Mfg. Co., 14 Gray (Mass.) 274; Mis- 
souri Baptist Sanitarium v. McCune, 
87 S.W. 938, 112 Mo.App. 332; In re 
Kernochan, 11 N.E. 149, 104 N.Y. 618; 
Brundage v. Brundage, 60 N.Y. 544; 
Stokes’ Estate, 21 Pa.Dist. 425. 


29. Washington Asylum v. Wash- 
ington, 7 D.C. 259. : 


Specific legacies as including in- 
come and profits see supra § 1452. 


30. U.S.—Gibbons v. Mahon, 10 S. 
Ct 1057; L386 WS. 549.34 haba. 25: 


Ky.—Chapman’s Devisees v. Chap- 
man’s Adm’r, 7 S.W. 901, 87 Ky. 140, 
9 Ky.L. 978. 


Me.—Gilkey v. Paine, 14 A. 205, 80 
Me. 319; Richardson y. Richardson, 
75 Me. 570, 46 Am.R. 428. 


Md.—Quinn y. Baltimore Safe-De- 
posit, etc., Co., 48 A. 835, 93 Md. 285, 
58 TRA, 169; 


Mass.—Rand v. Hubbell, 115 Mass. 
461, 15 Am.R. 121. 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461; Simp- 
son vy. Millsaps, 31 So. 912, 80 Miss. 
239, 7 Prob.Rep.Ann. 704. 


Mo.—Missouri Baptist Sanitarium 
Nb tar 87 S.W. 93, 112 Mo.App. 


N.Y.—In re Strasenburgh’s Will, 
242 N.Y.S. 453, 136 Mise. 91; Cogs- 
well vy. Cogswell, 2 Edw. 231. 


Vt.—-King vy. Follett, 3 Vt. 385. 


Eng.—In re Hopkins, L.R. 18 Eq. 
696; Browne v. Collins, L.R. 12 Hq. 
586; Jaques v. Chambers, 2 Coll. 435, 


Wright v. Warren, 4 De G.&Sm. 367, 
64 Reprint 872. 


“We think the true rule to be, that, 
when a [cash] dividend upon its 
stock is declared by a corporation, it 
belongs to the person holding the 
stock at the time of the declaration, 
whether the holder be a life-tenant 
or remainder-man, without regard to 
the source from which or the time 
during which the profits and earnings 
divided were acquired by the com- 
pany.” Richardson vy. Richardson, 
75 Me. 570, 575, 46 Am.R. 428. 


[a] Certificate of deposit—Under 
a will giving all revenue from a nam- 
ed bank to the testator’s widow, a 
dividend declared by the bank and 
paid to the testator’s estate in the 
form of a time certificate of deposit, 
although stockholders had the privi- 
lege of taking the dividend in new 
stock, was “revenue’”’ or income, and 
not principal, ‘and belonged to the 
widow absolutely. Humphrey  v. 
Lang, 86 S.E. 526, 169 N.C. 601, L.R. 
A.1916B 626.. 


Gl suane sie hx’ rsacv,) bane ,pe4eeae 
705, 57 N.J.Eq. 325 [mod 40 A. 278, 56 


N.J.Eq. 603]; Earp’s Appeal, 28 Pa. 
368; Thomson’s Estate, 1 Pa.Dist. 
HERE Shortis v. Kent, 6 Newfoundl. 


32. Richardson v. Richardson, 75 
Me. 570, 574, 46 Am.R. 428. 


“The decided preponderance of au- 
thority probably concedes the point 
that dividends of stock go to the capi- 
tal, under all ordinary circumstances. 
But we are well convinced that the 
general rule, deducible from the lat- 
est and wisest decisions, declares all 
money dividends to be profits and in- 
come, belonging to the tenant for 
life, including not only the usual 
annual dividend, but all extra divi- 
dends or bonuses payable in cash 
from the earnings of the company. 
We are satisfied that this can be the 
only safe, sound, just and practicable 
rule, and that any attempt to engraft 
refined and nice distinctions upon 
such rule will be productive of much 
more evil than any good that can 
come from it. And we would entirely 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2127-2128] 


after the testator’s death, the corporation sells a 
part of its property, and distributes the proceeds in 
the shape of a cash dividend, that too is part of the 
principal, and is not income to be paid to the life 
tenant.** But the money received by the corpora- 
tion from the sale of property which it has manufac- 
tured for the purpose of sale, and distributed as a 
cash dividend, is income.*4 Where there is a spe- 
cial dividend from the surplus of a corporation, it has 
been held that the question whether it is to be deem- 
ed capital or income depends on the time of the ac- 
quisition of the surplus which was divided,?° and 
that part which was earned after the testator’s death 
should be treated as income and that part earned be- 
fore that time should be considered as capital,?® al- 
though, according to other authority, it is impracti- 
cal for the courts to go behind the votes of the corpo- 
ration and its directors and investigate the accounts 
and affairs of the corporation in order to ascertain 
how the corporation acquired the funds out of which 
the dividend was declared.*7 In some jurisdictions 
it is held that so-called stock dividends belong to the 
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capital or corpus of the estate, and therefore such 
dividends would not go to the beneficiary for life as 
income,’® although there are decisions which treat 
them as income.*® A dividend declared of stock of 
another corporation has been declared in effect a 
cash dividend and accordingly was given to the per- 
son entitled to the income.*® Surplus and undivided 
profits held by a corporation have been held not to 
constitute income.*? 


Profits. All profit arising after the testator’s 
death is unquestionably income,*? and this is true, 
although the executor, without authority to do so, 
carried on the testator’s business after the death of 
the testator,#? although, where the testator was in a 
partnership, it has been held that the beneficiary en- 
titled to income was not given the profits accruing be- 
tween his death and the time when the partnership 
affairs were finally liquidated.** 


[§ 2128] (3) Miscellaneous. The right to sub- 
seribe for new stock is capital and not income.*° 


reject the qualification of the rule 
admitted in some instances by some 
courts, that the life-tenant is not 
entitled to so much of the dividend 
as was earned in the lifetime of the 
testator. Too much difficulty and un- 
certainty would attend the practical 
operation of such a test. Nor do we 
appreciate any particular legal or 
moral merit in it. We think the true 
rule to be, that, when a dividend upon 
its stock is declared by a corporation, 
it belongs to the person holding the 
stock at the time of the declaration, 
whether the holder be a life-tenant or 
remainder-man, without regard to the 
source from which or the time during 
which the profits and earnings divid- 
ed were acquired by the company.” 
Richardson v. Richardson, supra. 


33. Gifford v. Thompson, 115 Mass. 
478; Wheeler v. Perry, 18 N.H. 307; 


' Hisner’s Estate, 34 A. 577, 175 Pa. 143; 
’ Vinton’s Appeal, 99 Pa. 434, 44 Am.R. 


116. 

{a] Dividends in, liquidation of 
corporations inure to the capital and 
not to the life tenant. Rhode Island 
Hospital Trust Co. v. Bradley, 103 A. 
486, 41 R.I. 174 [rearg den 103 A. 564]. 


ie Reed v. Head, 6 Allen (Mass.) 
174, 


35. In re Harteau, 97 N.E. 726, 204 
N.Y: 292. 


36. In re Harteau, supra. 


37. Gray v. Hemenway, 
102, 268 Mass. 515. 


38. U.S.—Gibbons v.’ Mahon, 10 S. 
Ct. 1057, 136 U.S. 549, 34 L.Ed. 525 
[aff 15 D.C. 130, 54 Am.R. 262]. 


Conn.—Mills v. Britton, 29 A. 231, 
64 Conn. 4, 24 L.R.A. 536; Spooner v. 
Phillips, 24 A. 524, 62 Conn, 62, 16 L. 
As F461" 


Me.—Richardson vy. Richardson, 75 
Me. 570, 46 Am.R. 428. 


Mass.—Rand y. Hubbell, 115 Mass. 
461, 15 Am.R. 121; Leland vy. Hayden, 
102 Mass. 542; Minot v. Paine, 99 
Mass. 101, 96 Am.D. 705. 


N.H.—Law v. Alley, 29 A. 636, 67 
N.H.. 93. 


Ohio.—Raymond v. Perkins, 23 Ohio 
Cir: CENS: 385: 


R.I.—In re Brown, 14 R.I. 371, 51 
Am.R. 397. See Parker v. Mason, 8 
R.1. 427 (holding that, where the bank 
reduced its par value of stock because 
of supposed losses and, on recovery 


168 N.E. 


of the sums supposed to have been 
lost, issued additional stock to its 
stockholders, such stock dividends did 
not go to the beneficiary entitled only 
to income). 


Eng.—Bouch y. Sproule, 12 App.Cas. 
385; In re Barton, L.R. Eq. 238; 
Brander v. Brander, 4 Ves.Jr. 800, 31 
Reprint 414. 


Sie Mm Bee v. Scovil, 


Ont.—Re Smith, 8 Ont.Pr. 384. 


[a] Where testator “has given no 
special directions upon the question 
as to what shall be considered prin- 
cipal, and what income, he must be 
presumed to have had in view the 
lawful power of the corporation over 
the use and apportionment of its earn- 
ings, and to have intended that the 
determination of that question should 
depend upon the regular action of the 
corporation with regard to all its 
shares a0. [It] depends upon the 
substance and intent of the action of 
the corporation, as manifested by its 
vote or resolution; and ordimarily a 
dividend declared in stock is to be 
deemed capital, and a dividend in 
money is to be deemed income, of each 
share. A stock dividend really takes 
nothing from the property of the 
corporation, and adds nothing to the 
interests of the shareholders. Its 
property is not diminished, and their 
interests are not increased.’”’ Gib- 
bons v. Mahon, 10 S.Ct. 1057, 136 U.S. 
549, 559, 34 L.Ed. 525. 


[b] Reserved and accumulated 
earnings, so long as they are held and 
invested by the corporation, being 
part of its corporate property, it fol- 
lows that the interest therein, repre- 
sented by each share, is capital, and 
not income, of that share, as between 
the tenant for life and the remainder- 
man, legal or equitable, thereof. Gib- 
bons v. Mahon, 10 S.Ct. 1057, 136 U.S. 
549, 34 L.Ed. 525. 


39. Hite v. Hite, 20 S.W. 778, 93 
Ky. 257, 14 Ky.L. 385, 40 Am.S.R. 189, 
19 L.R.A. 173; Thomas v. Gregg, 28 
A. 565, 78 Md. 545, 44 Am.S.R. 310; 
Simpson v. Moore, 30 Barb. (N.Y.) 
637; Pritchitt v. Nashville Trust Co., 


15 N.B. 


36 S.W. 1064, 96 Tenn. 472, 33 L.R.A. 
856; Gardner Wills p 489. 
40. Gray v. Hemenway, 168 N.E. 


102, 268 Mass. 515. 


41. Tubb v. Fowler, 99 S.W. 988, 
118 Tenn, 325. 


[a] hus, where a widow was en- 
titled under her husband’s will to the 


.income of bank stock, the portion of 


surplus and undivided profits held by 
the banks apportionable to the shares 
could not be regarded as “income.” 


fanh v. Fowler, 99 S.W. 988, 118 Tenn. 
325. 


42. Van Doren v. Olden, 19 N.J.Eq. 
176, 97 Am.D. 650; In re Slocum, 62 
INGE 13 0 6S Nay. el 3,0 i lero DAEveDe 
Ann, .2353%) “In re Rogers, 74 N.Y.S. 
829, 37 Aiea: 54, 2 Mills Surr. 444 [aff 
80 N.Y.S. 755, 80 App.Div. 362]; Wilt- 
bank’s Appeal, 64 Pa. 256; 3: Amie: 
585; Bates’ Estate, 32 Pa.Co. 543; 
Parry’s Estate, 29 Pa.Co. 11. 


[a] Rule applied.—Profits from 
the testator’s business (1) directed to 
be carried on after his death (Heighe 
v. Littig, 63 Md. 301, 53 Am.R. 510; 
In re Slocum, 62 N.E. 130, 169 N.Y. 
153, 7 Prob.Rep.Ann. 235) (2) or car- 
ried on by the executor without au- 
thority (Matter of McCollum, 80 N.Y. 
S. 755, 80 App.Div. 362) are income. 


[b] Particular will construed.— 
Where the testator directs that F 
shall, with capital taken out of his 
assets, continue his, the testator’s, 
business, and that he shall bind D 
apprentice to himself, and that he 
shall take D into partnership at the 
end of his apprenticeship or as soon 
as he shall think him capable, and 
that D shall have one third of the 
profits of the business, it was held 
that D was not entitled to claim any 
share of the profits which were made 
before he was admitted into partner- 
ship. Gordon v. Rutherford, Turn.& 
Pee 12 Eng.Ch. 373, 37 Reprint 


[c] Certificate of indebtedness.—A 
certificate of indebtedness of a cor- 
poration, representing a dividend of 
its earnings, payable with interest 
and declared after the death of the 
testator, is income. Crosman’s Es- 
tate, 14 Pa.Dist. 40. 


43. Matter of McCollum, 80 N.Y. 
S. 755, 80 App.Div. 362. 


44. In re Miller, 119 N.Y.S. 52, 64 


Misc. 232, 7 Mills Surr. 254 [mod on 
other grounds 122 N.Y.S. 1136, 138 
App.Div. 885 (aff 938 N.E. 1124, 199 


N.Y. 564)]. 


Profits and losses after death of 
pax taer generally see Partnership § 


45. Brinley v. 
47 Am.R. 618; 


Grou, 
Moss’ 


50 Conn. 66, 
Appeal, 83 Pa. 
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So is the inerease of female slaves.4® Rents or roy- 
alties derived from the lease of coal, although the 
mines were first assessed after the testator’s death,** 
or proceeds from the sale of stone taken from the tes- 
tator’s quarries in his lifetime,*® are considered in- 
come. Crops growing but not harvested at the death 
of the testator are income.*® The fact that the 
stock was called in and reissued in shares of lesser 
value has been held not to affect the rights of the 
parties.>° 


[§ 2129] d. At What Time Income Accrues—(1) 
Income from Specific Sum or Fund. The intention 
of the testator as manifested in the entire will shall 
control as to the time the income shall acerue.°! In 
some jurisdictions the rule has been jaid down that, 
in the case of a bequest of a definite sum of money, 
the interest or income of which is to be paid to one 
for life, with remainder over, interest begins to run 
in favor of the legatee for life one year from the tes- 
tator’s death, and hence is not due until the expira- 
tion of two years after the testator’s death, and this, 


264, 24 Am.R. 164; 
1 Pa.Dist. 139. 


Thomson’s Estate, 
213; 


46. Holmes y. Mitchell, 4 Md.Ch. 
162. 
47. McClintock v. Dana, 106 Pa. 


386; Wentz’s Appeal, 106 Pa. 301. 
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although the income or interest is directed to be paid 
annually,®2. But in other jurisdictions the rule is 
stated to be that, where the interest or income of a 
fund is bequeathed to one person for life, with re- 
mainder over of the principal to another, the lega- 
tee for life is entitled to interest from the death ‘of 
the testator, unless there is some provision in the 
will from which a contrary intent is to be inferred,°* 
even though the share on which it is payable is not 
then determinable,®* and although the right to claim 
the legacy may be postponed until after the estate 
has been closed.®® Especially, it has been held, is 
this rule true when it appears to have been the intent 
of the testator that the legacy should be paid by a 
transfer of securities bearing interest at the time of 
his death.°*® Where the testator gave a bequest of 
income from the proceeds of realty directed to be 
sold, it has been held that the beneficiary of the in- 
come was entitled to have such portion of the pro- 
ceeds of the realty treated as income as would have 
been earned by the net proceeds to the time of sale, 
if invested at the time of the testator’s death.°* 


lin’s Will, 256 N.Y.S. 513, 143 Misc. ,its terms, limited to general legacies, 
In re Brundage’s Estate, 167 N. 
"YS. 694, 101 Mise..528 [aff 175 N.Y. 
S. 37, 186 App.Div. 722 (mod on other 
erounds. 124 NE. 1, 9226, INaY., (691) |< 
In re Smith’s Will, 149 N.Y.S. 131, 86 
Misc. 136, 12 Mills Surr. 226; 


payable out of the corpus of the de- 
cedent’s estate. In the present case 
the bequest is not of a part of the 
principal of the estate, or of any 
property possessed by the testator in 
his lifetime, but of that which is to 
arise or accrue after his death from a 


In ré 
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48. Mulford v. Mulford, 42 N.J. 
Hq. 68, 6 A. 609. 


49. Snider’s Estate, 16 Pa.Co. 233. 


50... Bireley’s Adm’rs v. United 
Lutheran Church in America, 39 S.W. 
(2d) 2038, 239 Ky. 82. 


51. Campbell vy. Campbell-Parker, 
18 Hawaii 342. 

52. Bartlett vy. Slater, 22 A. 678, 53 
Conn. 102, 55° Am.R. 73; ‘Welsh v. 
Brown, 43 N.J.Law 37; Flummerfelt’s 
Ex’rs v. Flummerfelt, 26 A. 857, 51 
N.J.Eq. 432; Davison v. Rake, 16 A. 
227, 44 N.J.Eq. 506; Howard v. Fran- 
cis, 30 N.J.Eq. 444;, Hennion’s Ex’rs v. 
Jacobus, 27 N,J.Eq. 28; Halsted v. 
Meeker’s Hx’rs, 18 N.J.Eq. 186; Grant 


v. Edwards, 92 N.C. 447; Birch v. 
Sherratt, L.R. 2 Gh. 644; Baker v. 
Baker, 6 H.L.Cas.: 623, 10 Reprint 


1436; Lowndes y. Lowndes, 15 Ves.Jr. 
301, 338 Reprint 768: Gibson v. Bott, 
7 Ves.Jr. 89, 32 Reprint 37. 


53. Colo.—Davis.v. Harbaugh, 230 
P. 103, 76 Colo. 73. 

D.C.—McLane vy. Cropper, 5 App.D. 
CPZ. 

La.—Succession of Percival, 70 So. 
505, 188 La. 5423. ; 

Mass.—Ayer'v. Ayer, 128 Mass. 575; 
Sargent v. Sargent, 103 Mass. 297. 


Mo.—Estey v. Commerce Trust Co., 
64 S.W.(2d) 608; In-re Catron’s Hs- 


tate, 82 Mo.App. 416. 
N.Y.—In re Stanfield’s Estate, 31 
MONEE SLOG psp IN Greo cin, COOKE >. 


Meeker, 36 N.Y. 15, 34 How.Pr. 115, 
1 Transcr.A. 31; In re Carey’s Will, 
192 N.Y.S. 752, 200 App.Div. 344; In 
re Harden, 164 N.Y.S. 1014, 177 App. 
Div. 831 [aff 117 °N.1)1069, 221.N.Y. 
643]; In re Kings County Trust Co., 
125 N.Y.S. 713, 141 App.Div. 43 [aff 
125 N.Y.S. 159, 68 Misc. 278, 7 Mills 
Surr. 553]; Niagara Bank y. Talbot, 
96 N.Y.S. 976, 110 App.Div. 519. [aff 
77 N.E. 1181, 184 N.Y. 576]; Barrow 
v. Barrow, 8 N.Y.S. 783, 55 Hun 503; 
Powers v. Powers, 1 N.Y.S. 636, 49 

un 219; In re Wait’s Estate, 266 N. 
Y.S. 587, 148 Misc, 920; In re Shey- 


Wolff, 140 N.Y.S. 590, 79 Mise. 177, 10 
Mills Surr. 65;In re Miller, 119 N.Y. 
S. 52, 64 Misc. 232, 7 Mills. Surr. 254 
[mod on other grounds. 122 N.Y.S. 
1136, 138 App.Div. 885 (aff 93 N.E. 
1124, 199 N.Y. 564)]; Conklin v. Clark, 
96 N.Y.S. 914, 48 Misc. 432; Matter 
of Sprague, 94 N.Y.S. 84, 46 Misc. 216, 
4 Mills Surr. 466; Matter of McKay’s 


tstate, 25 N.¥.S. 125,. 6: Misc. L235 
Matter of Wood, 1 Dem.Surr. +559; 
Devlin’s Estate, Tuck.Surr. 460.. But 


see Clark v. Butler, 4 Dem.Surr. 378; 
Nahmens vy. Copely, 2 Dem.Surr. 253; 
Booth v. Ammerman, 4 Bradf.Surr. 
129; Lawrence v. Embree, 3 Bradf. 
Surr. 364 (all four holding that such 
legacies fell within the rule that in- 
terest was not allowable on lega- 
cies until one year from the death of 
the testator, although the gifts were 
in fact gifts of income). 

Ohio.—Hegner vy. Hegner, 9 Ohio 
App. 147. 


Pa.—In re Brown’s Estate, 42 A. 
890, 190 Pa. 464; Flickwir’s Estate, 
20 A. 518, 136 Pa. 374; Townsend’s 
Appeal, 106 Pa. 268, 51 Am.R. 523; 
In re Hilyard’s Estate, 5 Watts & S. 
30; Eyre v. Golding, 5 Binn. 
Twells’ Estate, 11 Pa.Dist. 713; 
tin’s Estate, 7 Pa.Dist. 408; Cooper's 
Estate, 44 Pa.Co. 75; Pennsylvania 
Co.’s Appeal, 41 Leg.Int. 26. See In 
ree ep Dee iae Estate, 16 Pa.Dist.&Co. 


R.I.—Trott v. Wheaton, 5 RI. 353. 


Wash.—Jesseph v. Westerberg, 162 
P. 1004, 94 Wash. 602. 


“Where the income of an estate or 
of a designated portion is given to a 
legatee for life, we think it is clear 
that he becomes entitled to it when- 
ever it accrues; and, if the estate is 
productive of income from the death 
of the testator, he can require the ex- 
ecutor to account to him for the in- 
come from that time. The rule that 
general legacies shall not bear in- 
terest until the expiration of one year 
from the grant of letters testamen- 
tary or of administration has no ap- 
plication in such a case. It is, by 


specified fund, to be set apart for 
that purpose. It is the income which 
‘constitutes the respondent’s legacy. 
He is not seeking to charge the es- 
tate with interest upon his legacy, but 


is simply endeavoring to secure the’ 


legacy itself; and his effort, there- 
fore, involves no infringement of the 
rule regulating the payment of in- 
terest upon general legacies.” In re 
Stanfield’s Estate, 31 N.E. 1013, 1014, 
LS) Neve 292s 


[a] In California, under Civ. Code 
§ 1366, providing that, in case of a be- 
quest of the interest or income of a 
certain sum or fund, the income ac- 
crues from the testator’s death, it has 
been held that a gift of a sum to 
trustees to pay a fixed monthly 
amount out of the income is not with- 
in the statute, as the trustees can- 
not pay out of income until they 
receive. the funds; consequently it 
must have been the intention of the 
testator to have the beneficiary re- 
ceive these payments only after the 
period of distribution. In re Brown’s 
Estate, 77 P. 160, 143 Cal. 450; Clayes 
v. Nutter, 192 P. 870, 49 Cal.App. 148. 


[b] Particular will construed.— 
Where the testator devised a certain 
sum ‘after all my lawful debts are 
paid and discharged,” it did not au- 
thorize the executor to withhold all 
payments of income until he had 
liquidated the last debt against the 
testator, where there was more than 
enough personal property to pay all 
the debts and all the legacies. Conk- 
La v. Clark, 96 N.Y.S. 914, 48 Misc. 


54 In re Harden, 164 N.Y.S. 1014, 
177 App.Div. 831 [aff 117 N.E. 1069, 
221 N.Y. 643]. 


55. Jesseph v. Westerberg, 162 P. 
1004, 93 Wash. 602. 


56. Cooke v. Meeker, 36 N.Y. 15, 34 
How.Pr. 115, 1 Transer.A. 31; Town- 
seud’s Appeal, 106 Pa. 268, 51 Am.R. 
523; In re Fish’s Estate, 231 N.W. 
256, 229 N.W. 5385, 201 Wis. 598. 


pet Spencer v. Spencer, 183 N.Y.S. 


For later cases, developments and changes in the law.see Annotations, same title and section number. 
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[§ 2130] (2) Income from Residuary Fund. It is 
settled by the great weight of authority that in the 
case of a bequest of a life estate in a residuary fund, 
or of some aliquot part thereof, if no time is pre- 
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use. 1 


scribed in the will for the commencement of the in- 


terest or the enjoyment of the use or income of such 
residue, the legatee for life is entitled to the interest 
or income of the clear residue, as afterward ascer- 
tained to be computed from the time of the death 
of the testator.°* He is entitled to income which may 
accrue during every moment of life subsequent to 
the moment when the will becomes an operative in- 
vestment, unless it places some limitation on such 
enjoyment either expressly or by necessary impli- 
The fact that a trustee is interposed be- 
tween a legatee for life and the legacy can make no 
difference in the application of the rule.®° 
of course has no application where the will shows that 


cation.®°® 


[a] Rule applied.—Where the tes- 
tator devised one fourth of the pro- 
ceeds of a farm, to be sold by trus- 
tees, to his son, and income from the 
other three fourths to his wife for 
life, the wife was entitled to have 
such portion of the three fourths 
of the net proceeds treated as income 
as would have been earned by such 
portion of the net proceeds to the 
time of sale, if invested at the time 
of the testator’s death, there having 
been an equitable conversion of the 
real estate to personalty, dating from 
the testator’s death. Spencer v. 
Spencer, 183 N.Y.S. 870. 


58. Conn.—Hewitt v. Hicock, 113 
Ae 72.496), Conn. (1765 oBanerott, .v, 
Hartford Security Co., 50 A. 735, 74 
Conn. 218; Lawrence v. Security Co., 
15 A. 406, 56 Conn. 423, 1 L.R.A. 342; 
Bartlett v. Slater, 22 A. 678, 53 Conn. 
102, 55 Am.R. 738. 


Me.—Weld v. Putnam, 70 Me. 209. 


Mass.—Billings v. Billings, 110 
Mass. 225; Sargent v. Sargent, 103 
Mass. 297; Pollock v. Learned, 102 
Mass. 49; Lovering v. Minot, 9 Cush. 
151; Lamb v. Lamb, 11 Pick. 371. 


Mo.—Estey v. Commerce Trust Co., 


64 S.W.(2d) 608 [quot Cyc]. 


N.J.—Welsh v. Brown, 43 N.J.Law 
Aadrain v. Koch, 93 A. 1083, 84 
N.J.Eq. 195 [aff 91 A. 123, 83 N.J.Eq. 

4]; Corle v. Monkhouse, 20 A. 367, 
7 N.J.Eq. 73; Davison v. Rake, 16 
227, 44 N.J.Eq. 506 [aff 18 A. 752, 
Marsh v. Taylor, 10 


Outealt v. Ap- 
pleby, 36 N.J.Bq. 73; Green v. Black- 
well, 32 N.J.Eq. 768; Van Blarcom v. 
Dager, 31 N.J.Eq. 783; Green v. Green, 


30 N.J.Eq. 451 [mod 32 N.J.Eq. 768]. 


N.Y.—In re Benson, 96 N.Y. 499, 
48 Am.R. 646; Pittman v. Johnson, 35 
Hun 38, 15 Abb.N.Cas. 472 [aff 102 
N.Y. 742]; Matter of Fisher’s Estate, 
8 N.Y.S. 10, 2 Connoly Surr. 75; Wil- 
liamson v. Williamson, 6 Paige 298; 
Lawrence v. Embree, 3 Bradf.Surr. 
364. 

Ohio.—In re Messang, 20 Ohio N.P. 
N.S. 60, 61 [cit Cyc]. 


Pa.—In re Brown’s Estate, 42 A. 


: 890, 190 Pa. 464; In re Spangler’s Es- 


tate, 9 Watts & S. 135; Cooper’s Es- 
tate, 44 Pa.Co. 75; Jacoby’s Estate, 
31 Pittsb.Leg.J.N.S. 348; King’s Hs- 
tate, 11 Phila. 26. 


R.I.—Frelinghuysen v. New York 


Tom LNSaqOlC.,nCO;, nib Act OOo ke Lads li 0; 
Ann.Cas.1912B 237; Pell v. Mercer, 
14 RI. 412. ; 


Wis.—In re Leitsch’s Will, 201 N. 
W. 284, 185 Wis. 257, 37 A.L.R. 547 


The rule 


[eit Cyc]. 


Eng.—Brown v. Gellatly, L.R. 2 Ch. 
751; Taylor vy. Clark, 1 Hare 161, 23 
Eng.Ch. 161, 66 Reprint 990; Doug- 
las v. Congreve, 1 Keen 410, 15 Eng. 
Ch. 411, 48 Reprint 364; Angerstein 
v. Martin, Turn.&R. 232, 12 Eng.Ch. 
232, 37 Reprint 1087; Hewitt v. Mor- 
ris, Turn.&R., 241, 12, Eng.Ch. 241, 37 
Reprint 1090; La Serriere v. Bulmer, 
2 Sim. 18, 2 Eng.Ch. 18, 57 Reprint.697. 
But see Amphlett v. Parke, 1 Sim. 275, 
2 Eng.Ch. 275, 57 Reprint 580; Stott 
v. Hollingwood, 3 Madd. 161, 56 Re- 
print 470. 


[a] Discussion of rule.—‘‘There 
can be no doubt that the general rule, 
regulating the payment of interest 
on legacies, has long been settled, and 
may be correctly stated as follows: 
That where no time is fixed by the 
will for the payment of a general 
legacy, and it is not sooner paid, in- 
terest will begin to accrue on it at 
the end of a year from the testator’s 
death. . . This rule, like most 
other general rules, is subject to ex- 
ceptions. There are a few instances 
in which the legatee will be entitled 
to interest from the date of the tes- 
tator’s death. Such is the case where 
a legacy is given by a debtor to his 
creditor in satisfaction of a debt; and 
so where the interest of a legacy is 
given to the testator’s minor child, 
or to another person to whom the tes- 
tator stands in the relation of par- 
ent, and for whose support he has 
made no other provision, there in- 
terest will be allowed from the tes- 
tator’s death, as a means of main- 
tenance, on the very reasonable pre- 
sumption that such must have been 
the testator’s intention. And _ so 
also where a gift is made of the in- 
terest either of the whole of the resi- 
due, or of a particular part of it, to 
one person for life, and the principal 
is given over to another on the death 
of the life-tenant, the life-tenant is 
entitled to interest from the date of 
the testator’s death. This exception 
rests on special considerations, and 
was designed to prevent the injustice 
which would necessarily result to the 
life-tenant from the adoption of the 
general rule. To adopt the general 
rule in such a case would, it will be 
seen at a glance, result in the aug- 
mentation of the principal fund by 
the addition of one year’s interest, 
and the remainder-man would thus 
be given just that much more, as prin- 
cipal, than existed as principal at the 
time of the testator’s death. It 
would deprive the life-tenant of one 
year’s interest, and convert that much 
interest into principal, and take it 
from the life-tenant, and give it to 
the remainder-man.” Davison y. 
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the testator had a different intention as, for instance, 
where the will specifies a time for the commencement 
of the interest or the enjoyment of the income or 


[§ 2131] 3. Legacies of Annuities*?—a. In Gen- 
eral. As has been elsewhere shown, annuities may 
be created by will as well as by deed.® 
directs the executors to set apart so much of the tes- 
tatrix’ estate as will produce an annuity of a spee- 
ified amount, it is for the executors to determine the 
amount necessary to be set apart therefor.®* 
should set apart an amount sufficient in their judg- 
ment, in view of present and probable future condi- 
tions, to produce such income;®°* and, if an excess of 
income is produced therefrom, it should be distribut- 
ed among the legatees.°* Where there is no direction 
in the will to the executor to set aside a fund to pro- 


If the will 


They 


Rake, 16 A. 227, 228, 44 NJ.Eq. 506 
[aff 18 A. 752, 45 N.J.Eq. 767]. 

59. Lawrence v. Security Co., 15 A. 
406, 56 Conn. 423, 1 L.R.A. 342. 


60. Sargent v. Sargent, 103 Mass. 
297; Green yv. Green, 30 NJ.Eq. 451 
{mod on other grounds 32 N.J.Eq. 
768]; In re Brown’s Estate, 42 A. 890, 
190 Pa. 464. 
sear Keith v. Copeland, 138 Mass. 


62. Cross references: 
Abatement see infra § 2195. 


Annuities in general see Annuities 3 
CI. pi 199. 


Apportionment of: 
Annuities in general see Annuities 
§§ 36-38. ; 
Testamentary annuities see infra §§ 
2628-2630. 
As to whether particular will gives 
annuity see supra § 1641. 


herpes on property see infra §§ 2511— 
13. 


Powers and duties of executors in re- 
spect of payment see Mxecutors and 
Administrators §§ 1329, 1330. 


Time: 
Of payment see infra § 2631. 


, When interest on annuity commenc- 
es to run see infra § 2661. 


63. See Annuities § 8. 


64. Morse-v. Tilden, 72 N.Y.S. 30, 
35 Mise. 560 [mod on other grounds 
77 N.Y.S. 505, 74 App.Div. 132]. 


[a] Sum sufficient to produce an- 
nuities.—(1) Testator by will made 
in 1879 bequeathed in trust a suffi- 
cient sum which when invested at tne 
rate of six per cent ‘‘will produce the 
annuities hereinafter given.” At that 
time the legal rate of interest was 
seven per cent. It was held that the 
sum to be set aside by the executors 
in 1904 was the sum which at six per 
cent would produce the annuities, and 
not the sum which at the lower rate 
of interest prevailing would produce 
them. Matter of Sproule’s Mstate, 87 
N.Y.S. 432, 42 Mise. 448, 4 Mills Surr. 
165. (2) A will provision, requiring 
executors to set aside a fund .suffi- 
cient to produce at five per cent an 
income of twenty-nine thousand dol- 
lars, required setting aside of such 
amount, regardless of income. In re 
aig Will, 167 N.E. 586, 251 N.Y. 
458. 

65. Collins v. Wardell, 52 A. 708, 
63 N.J.Eq. 371 [rev on other ground 
54.A. 417, 65 N.J.Eq. 366]. 

66. Morse v. Tilden, 72 N.Y.S. 30, 
35 Misc. 569 [mod on other grounds 
77 N.Y.S. 505, 74 App.Div. 132). 
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duce the necessary income for the annuity, the duty 
‘is cast on the executor to provide for the income,®? 
necessarily implying that some property be dedicated 
to that purpose,°® and, for the facility of administra- 
tion, the executor may set apart a definite fund to 
Where the income from the 
fund given is insufficient to pay the annuity, the 
principal should then be encroached on to the extent 
necessary to make up the deficiency in each pay- 
ment,’® but, if it clearly appears that the annuity is 
to be paid only from income of an invested fund, the 
In the absence of 
a contrary intention appearing from the will,‘? where 
there is an annuity to be paid from the income of 
the estate, and for some years there is an insufficient 
amount of income to pay the annuitant, and then 
there is a surplus of income, the deficiency arising 
from former years should be paid from the surplus of 
Where such is the apparent intention of 


produce such income.°®® 


corpus is not lable for arrears.71 


income.** 


67. In re Proctor’s Will, 255 N.Y. 
Siac e eco CApp. Diva 6: ‘ 
68 In re Proctor’s Will, supra. 
69. In re Proctor’s Will, supra. 
70. In re Proctor’s Will, supra; 
In re Oakley’s Will, 254 N.Y.S. 306, 
142 Misc. 1; In re Kohler, 160 N.Y.S. 
669, 96 Misc. 433; Wroughton y. Col- 
aquhoun, 1 De G.&Sm. 36, 63 Reprint 


960; Beal v. Eastern Trust Co., 43 
N.B. 238. 
[a] Particular will construed.—A 


direction to pay one hundred and fifty 
dollars a month out of net income 
of the testator’s residuary estate to 
his wife was held to require payment 
of sum stated, although the testator’s 
income, due to reductions in divi- 
dends, had fallen below the stated 
amount, and resort to corpus was 
necessary. In re Anderson’s Estate, 
256 N.Y.S. 529, 143 Misc. 250. 


{b] Particular instrument held to 
create gift of income and not annui- 
ty, because corpus was not liable for 
insufficiency of income to pay the 
stated amount. Homer v. Landis, 52 
A. 494, 95 Md. 320, 7 Prob.Rep.Ann. 
738. 


71. Einbecker v. EHinbecker, 44 N. 
EK. 426, 162 Ill. 267; Kearnes v. Gray, 
92°S.E. 606, 173 N.C. 555. 


72. Brewster’s Appeal, 
7 Pa.Cas. 604. 


73. Willson v. Tyson, 61 Md. 575; 
In re Chauncey, 23 N.E. 448, 119 N. 
Y: 77, 7 L.R.A. 361; In re Reed’s Hs- 
tate, 85 A..15, 236 Pa. 572, Ann.Cas. 
1914A 208; Jesseph v. Westerberg, 
162 P. 1004, 94 Wash. 602. 


{a] Tllustration.—Where the tes- 
tator’s will directed the executor to 
pay the testator’s niece thirty dollars 
each month from the net revenues of 
the net estate during the life of the 
testator’s wife, and to pay the balance 
of net revenues to the wife once each 
year during her life, the niece could 
claim out of revenues of year an 
amount equal to what she should 
have received in years following the 
testator’s death when the estate 
yielded no income. Jesseph v. West- 
erberg, 162 P. 1004, 94 Wash, 602. 


{b] Particular will constrned.— 
Where a will directs payment to one 
of the testatrix’ sons of eight thou- 
sand dollars per annum and to a sec- 
ond son the same sum per annum if 
the income is sufficient, the first son 
is entitled to arrearages out of the 
subsequent income in excess of eight 
thousand dollars before the second 


12 A. 470, 
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Funds liable. 


son receives anything. In re Reed’s 
Tistate, 85 A. 15, 236 Pa. 572, Ann.Cas. 
1914A 208. 


74 In re Aldridge, 9 Alta.L. 512. 


75. In re Proctor’s Will, 255 N.Y. 
S. 722, 235 App.Div. 6. 


76. In re Hekel’s Estate, 218 N.W. 
297, 205 Iowa 521; In re Toms’ Hstate, 
147 N.Y.S. 550, 84 Mise. $12. 


vi. Perkins” “ve Wilays, 13 
(Mass.) 405. 


78. In re Hollenbeck’s Will, 
N.Y.S. 232, 134 Misc. 554. 


[a] Particular provision constru- 
ed.— Where a will provided for the 
payment of an annuity to the testa- 
tor’s widow and also gave the widow 
the use and income from realty with 
power of sale, and devised and be- 
queathed the remainder to named per- 
sons, the annuity was not payable 
from a sale of realty nor from inter- 
est on proceeds to which the widow 
was entitled. In re Hollenbeck’s 
Will, 236 N.Y.S. 232, 134 Misc. 554. 


79. Ala.—Stein v., Gordon, 9 So. 
741, 92 Ala. 532. 

Cal.—In re Heywood’s Estate, 82 P. 
fae 148 Cal. 184, 11 Prob.Rep.Ann. 


Gray 
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Tll.—Dean v. Northern Trust Co., 
107 N.E. 186, 266 Ill. 205 [rev 186 
Ill.App. 139]. 


La.—Succession of Pugh, 56 So, 352, 
129 La. 415. 


Mich.—Serrill v. Oxtoby, 157 N.W. 
362, 191 Mich. 10. Z 


N.Y.—In re MeCahill, 
996, 174 App.Div. 520. 


Pa.—HEngles’ Estate, 
Pa. 280. 


Tex.—Cleveland v. Cleveland, 35 S. 
W. 145, 89 Tex. 445 [rev (Civ.App.) 
30 S.W. 825]. 


{a] Particular wills construed.—(1) 
Where a bequest of four one thousand 
dollar legacies was followed by a be- 
quest to the testator’s grandson of 
one hundred dollars per year for 
clothes “until % *» (money left 
.': . and the collections for rent 
amount to $4,000 bequeathed,” etc., 


162 N.Y.S. 


31 A. 76, 166 


it was held, considering the en- 
tire will, that the legacy to the 
grandson ceased when _— sufficient 


amount from cash and rent was col- 
lected to pay four thousand aollar 
legacies. Brizendine v. American 
Trust & Savings Bank, 101 So. 618, 211 
Ala. 694. (2) In view of the condi- 
tion of the testator’s property, con- 


r 
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the testator, the executor may not use a portion of 
the residuary estate to purchase an annuity, but must 
invest sufficient of such estate to yield an income 
sufficient to pay the annuity.*4 
provide for the annuity is taken from the residuary 
estate, it has been held on the death of the annuitant 
that the fund remaining falls back into the residu- 
ary estate.7®> The personal representatives have been 
held entitled to the balance of an unpaid annuity 
on the death of the annuitant.*® The power of alien- 
ation by anticipation of an annuity cannot be exer- 
cised when inconsistent with and having a tendency 
to defeat the main object and purpose of the will.’* 


The funds lable for the payment 


of an annuity depend on the intention of the testa- 
tor as expressed in the entire will."® 


[§ 2132] b. Duration of, and Amount of, Annu- 
ity. The duration of,?® and the amount of,®° the 


sisting of unproductive wild land, 
and the provision for its division dur- 
ing the lifetime of his wife, and a 
failure to provide for the continuance 
of the trust or any method of obtain- 
ing the annuity, it was held that the 
testator intended the annuity for his 
wife to continue only during admin- 
istration. Cleveland v. Cleveland, 35 
S.W. 145, 89 Tex. 445 [rev (Civ.App.) 
30 S.W., 825]. (3) Under a will, “I 
give, devise and bequeath to my 
daughter B., for her use during her 
natural life, the but she shall 
pay to my said wife J. each year so 
long as she may live, $2 per acre cash, 
after the death of my said daughter 
B., this land shall go to her heirs,” 
it was held that the wife was to re- 
ceive the annuity during her lifetime, 
and not only during the lifetime of 
the daughter. Duden v. Duden, 182 
N.W. 795, 191 Iowa 515. 


80. Coit v. Coolidge, 159 N.E. 621, 
262 Mass. 222. 


[a] Particular wills construed.— 
(1) A will and codicil providing that, 
if the annuity should be insufficient 
for the comfortable support of the 
annuitant of the remaining 
of the trust fund ‘and not otherwise 
in any case whatever,” the trustee 
should pay a further sum to the an- 
nuitant, but that “annuity, repairs, 
taxes, water rates, and expenses” may 
be paid out of the principal of fund 
whenever the income is insufficient, 
were held not to authorize the trus- 
tee to pay from the principal fund any 
further sums to the annuitant other 
than the annuity, unless by reason 
of sickness and old age the annuity 
was insufficient tor the comfortable 
support of the annuitant. Coit v. 
Coolidge, 159 N.E. 621, 262 Mass. 222. 
(2) A will of a resident decedent, 
administered within the state, pro- 
viding for an annuity of fifteen thou- 
sand francs, payable in the state, for 
the life of the legatee residing in 
France, was held to intend payment 
to be made at the par value of the 
gold franc, and not in the depreciat- 
ed paper franc of fluctuating value. 
Chemical Nat. Bank vy. Butt, 206 N. 
YS 36, 288 Miser “57549 (3) Agmbes 
quest was of an annuity of fifteen 
hundred dollars United States cur- 
rency, to be calculated at the rate of 
one hundred and ten dollars currency 
for every one hundred dollars Unit- 
ed States gold, “if at the time when 
the above payments commence, specie 
payments should have been resumed, 
and also if gold should have gone 
higher.” When the will was execut- 
ed gold was at 114, and when the first 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Where the fund to | 


income. 
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/ 


annuity depends on the intention of the testator as 
expressed in the entire will. In the absence of a con- 
trary intention appearing from the will,®! where the 
annuity to one person is for the life of another, on 
the death of the annuitant before the termination of 
the annuity, the personal representatives are enti- 
tled to receive the annuity.®? If the will vests the ex- 
ecutors with diseretion to increase an annuity, they 
may increase it temporarily only and, so long as they 
act in good faith, the court has no power to compel 
them to continue the inereased annuity.** In the ab- 
sence of a contrary intention appearing from the 
will, the mere fact that the, living costs have in- 
creased will not justify the court in increasing the 
amount to be paid the annuitant.** Where there is 
a gift over after the death of the annuitant, the rep- 
resentatives of the annuitant are not entitled to any 
of the principal or interest accumulated on the prin- 
cipal in excess of the amount necessary to pay the 
annuity.8® Where there is a provision for the valu- 
ation of the annuity on the happening of an event 
and the payment of the value thereof to the annui- 
tant, on the happening of that event, the annuitant 
is entitled to the value of the annuity as ascertained 
by reference to standard mortality tables as of the 
time of the happening of the event.*° 
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[§ 2133] c. Right To Take Capital Sum. Accord- 
ing to some authority, an annuitant may elect to take 
a capital sum where there is a direction in the will 
to the executors and trustees to purchase an annuity 
for a named beneficiary,*’? or where an annuity is 
created without a valid gift over of the remainder,** 
even though there is a provision in the will that 
the annuitant should not “be allowed to accept the 
value of the annuity in lieu thereof,”’’® or a provi- 
sion that the direction to the executors to purchase 
the annuity should be mandatory;°°® but there must 
be some direction to purchase or gather language indi- 
cating the possible right of election.°t Where there 
are some discretionary duties on the part of the ex- 
ecutor, the rules applicable to election to take a 
capital sum do not apply.®? Where there is a valid 
gift over of the capital sum to others on termination 
of the annuity,®® or where conditions are imposed on 
the right of the annuitant to receive the annuity,°* 
the annuitant cannot elect to take the capital sum 
necessary to purchase the annuity, particularly where 
the remaindermen object to such election.®® 


[§ 2134] d. Time of Accrual. Ordinarily when 
an annuity is given by will and there is no direction as 
to the time it shall commenee,?® it commenees at the 
testator’s death.°*: But where it is charged on land, 


amount was paid specie payments had 
been resumed. It was held that the 
annuity was sixteen hundred and fif- 
ty dollars in currency. In re Stutz- 
er, 26 Hun (N.Y.) 481. 


81. Union Trust Co. v. Fisher, 214 
N.W. 941, 240 Mich. 68. 


82. Union Trust Co. v. Fisher, su- 
pra; White v. Strowbridge, 291 P. 
798, 133 Or. 638. 


[a] TIllustration.—Where a © per- 
sonal annuity was by will given to 
granddaughter during the life of the 
testator’s wife, the annuity, on the 
death of the granddaughter prior to 
the wife, passes to the personal rep- 
resentatives of the granddaughter. 
perks v. Strowbridge, 291 P. 798, 133 

r. 638. 


oe Mason y. Jones, 3 Edw. (N.Y.) 


84. Jennings v. Hills, 247 Ill.App. 
98. But see Alter v. Alter, 22 Ohio N. 
P.N.S. 517 (holding, where there was 
ample surplus income, that the tes- 
tator intended to provide means suffi- 
cient to maintain the beneficiaries in 
their station in life, and, when the 
annuity became insufficient to do this 
due to increased living costs, the 
amount of the annuity would be in- 
creased). 


85. Welch v. Hill, 
218 Mass. 327. 


[a] Illustration:—A will giving to 
the executors a “sufficient sum in 
trust to invest to pay F. $1,200 per 
annum during her life” cre- 
ates a true annuity, so that the ac- 
cumulation of excess of income over 
one thousand two hundred dollars 
per year from the fund set aside by 
the executors does not belong to F’s 


105 N.E. 1067, 


estate. Welch v. Hill, 105 N.E. 1067, 
218 Mass. 327. 

86. In re Rogers’ Estate, 17 Pa. 
Dist.&Co. 55. 

87. Parker v. Cobe, 94 N.E. 476, 


208 Mass. 260, 33 L.R.A.N.S. 978, 21 
Ann.Cas. 1100; In re Cole’s Estate, 
114 N.E. 785, 219 N.Y. 435, Ann.Cas. 
1918E 807; In re Proctor’s Will, 255 
WN.Y.S: 722, 235 App.Div. 6; In re Ber- 
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tuch’s Will, 232 N.Y.S. 36, 225 App. 
Div: 773 [rev 230 N.Y.S. 789, 132 Misc. 


731]; In re Oakley’s Will, 254 N.Y.S. 
306, 142 Mise. 1; Reid v. Brown, 106 
N.Y.S. 27, 54 Misc. 481; Stokes v. 


Cheek, 28 Beav. 620, 54 Reprint 504; 
Kerr vy. Middlesex Hospital, 2 De G. 
M.&G. 576, 51 Eng.Ch. 576, 42 Reprint 
996; In re-Brunning, [1909] 1. Ch. 
276; In re Mabbett, [1891] 1 Ch. 707. 
See Matter of Tuller, 237,N.Y.S. 207, 
227 App.Div. 801 (permitting a decree 
of a surrogate to be reopened and 
modified to the extent of permitting 
ve eae eae to elect to take the cap- 
ital). 


[a] Reason for rule.—‘‘The rea- 
soning on which the rule is estab- 
lished is that the legatee can sell the 
particular object as soon as it is 
bought and the law will not require 
the performance of a nugatory act. 
Consequently it is of no consequence 
that the particular object is to be 
bought by the executor and not by the 
legatee-’ Parker’ v. Cobe, 94 N.E. 
476, 208 Mass. 260, 33 L.R.A.N.S. 978, 
21 Ann.Cas. 1100. 


88. In re Oakley’s Will, 254 N.Y.S. 
306, 142 Misc. 1. 


89. Stokes v. Cheek, 28 Beav. 620, 
54 Reprint 504. 


90. In re Bertuch’s Will, 232 N.Y. 
S. 36, 225 App.Div. 773 [rev 230 N.Y.S. 
789, 132 Misc. 731]. 


91. In re Proctor’s Will, 255 N.Y. 
S. 722, 235 App.Div. 6. 

92. In re Proctor’s Will, supra. 

93.. In-re Oakley’s Will, 254 N.Y. 
S306, 142 'Mise. 1: 

[a] Reason for rule.—‘‘To allow 


the annuitants to elect will be doing 
violence to the intention of the tes- 
tator (1) because the testator in- 
tended the annuitant to receive an- 
nual payments and not a lump sum 
in lieu thereof; and (2) because the 
testator intended certain designated 
persons to receive the fund remaining 
after the death of the annuitants.”’ 
In re Oakley’s Will, 254 N.Y.S. 306, 
310, 142 Misc. 1. 


[b] Insufficiency of funds.— 


Where there is an insufficiency of 
funds to pay for the annuity, and 
there isa gift over on the termination 
of the annuity, the annuitant is not 
entitled to receive the capital valua- 
tion of the annuity. Wright v. Cal- 
lender, 2 De G.M.&G. 652, 51 Eng.Ch. 
510, 42 Reprint 1027. 


94. Gratrix v. Chambers, 2 Gifford 
321, 66 Reprint 134. 


95. In re Oakley’s Will, 254 N.Y.S. 
306, 142 Mise. 1. : 

96. Kearney v. Kearney, 17 N.J.Qa. 
59 [aff 17 N.J.Eq. 504]. 


97. U.S.—Sullivan v. Winthrop, 23 
-Cas.No. 13,600, 2 Sumn.ed: 


Ala.—Whorton v. Snell, 147 So. 602, 
226 Ala. 525 [cit Cyc]. 

Cal.Crew v. Pratt, 51 P. 44, 119 
Cala rsay 


Conn.—Simmons  v. 
Conn. 574. 


Ga.—Rucker v. Maddox, 41 S.E. 68, 
114 Ga. 899. 


Mass.—Casey v. Genter, 176 N.E. 
782, 276 Mass. 165; Wiggin v. Swett, 
6 Metc. 194, 39 Am.D. 716. 


Mich.—In re Batchelor’s Estate, 77 
N.W. 941, 119 Mich. 239. 


N.Y.—Cooke v. Meeker, 36 N.Y. i5, 


Hubbard, 50 


34. How. Prw 115) 1 ‘Gransern Ave si eina 
re Tom’s Hstate, 147 N.Y.S. 550, 84 
Mise. 312; In re Casten’s Estate, 8 
N.Y.S. 9; Matter of Lynch’s Estate, 
52° How.br. 367s, Craig we ieraice s 
Barb.Ch. 76; Griswold v. Griswold, 4 
Bradf.Surr. 216; Devlin’s Estate, 
Tuck.Surr. 460. 

Pa.—Martin’s Estate, 7 Pa.Dist. 


408; McDaniel’s Estate, 3 Pa.Co. 363; 
Heinitsch’s Estate, 22 Lanc.L.Rev. 27; 
In re Wichelberger, 11 York Leg. 
Etec; a1: 


R.I.—Curran v. Green, 27 A. 596, 
ESaeR lise 


$.C.—McLemore v. Blocker, 5 S.C. 
Eq. 272. 


Tex.—Cleveland v. Cleveland, (Civ. 
App.) 30 S.W. 825 [rev on other 
grounds 35 S.W. 145, 89 Tex. 445]. 
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it does not in any event become payable until the 
devisee is entitled to possession.°& An.annuity giv- 
en an infant child of the testator to commence at a 
future date has been held not to accrue at the death 
of the testator, irrespective of the need of the child 
for maintenance and support.®® 


[§ 2135] e. Time of Payment. As the right to an 
annuity vests at the death of the testator, in the ab- 
sence of a contrary intention expressed in the will 
the first payment becomes due one year from the 
death of the testator, except in the case of annuity 
payable to the widow of the testator or to a minor for 
his support, in which instances payment begins with 
the death of the testator.2. In the absence of any di- 
rections in the will the annuity may be paid in in- 
stallments, provided that by the end of each year 
the legatee must receive the full amount thereof.® 


[§ 2136] 4. Legacies of Support and Mainte- 
nance*—a. In General. The existence,® nature and 
extent of the maintenance,® the property or fund 
from which it is payable,’ the time of acerual,*® the 
mode of payment,® the persons entitled to it,’® and 
the mode of distribution between colegatees!+ are 


Utah.—In re Sears’ Estate, 55 P. 
83, 18 Utah 193. 

Wis.—In re Adams, 201 
185 Wis. 268. 


[a] Amnuity held to accrue at time 
other than testator’s death.— Where 


N.W. 249, 


114 Ga. 899. 
4, 
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Craigtvs Craigs Barb: ChivGnN: Ye) 6763 
Gardner Wills p 487. 


3. Rucker v. Maddox, 41 S.H. 68, 


Cross references: 


t 


[§§ 2134-2137 


matters to be determined by a construction of the 
particular provisions of the will relied on as creating 
the bequest. 


Duration and termination. The duration and ter- 
mination of provisions for support and maintenance 
depend on the intention of the testator as expressed 
in the entire will.1? According to some authority, 
a gift for the maintenance of a minor is not term1- 

nated by his arrival at majority,!* although, accord- 
ing to other authority, a gift for maintenance to a 
minor means maintenance until majority.‘* Accord- 
ing to some authority, a provision for support and 
maintenance during minority terminates on the mar- 
riage of a female or forisfamiliation of a bene- 
ficiary.1>, 


Support of wife. A provision in favor of the sup- 
port of a wife should receive the most favorable con- 
struction.?® 


[§ 2137] b. Nature and Extent of Maintenance. 
The nature and extent of the maintenance to be 
furnished depend on the intention of the testator as 
expressed in the entire will.17 <A provision for sup- 


Md.—Tilly v. Tilly, 2 Bland 436. 


Miss.—Haughton v. Brandon, 
Miss. 729. 


Mo.—Simmons y. Cabanne, 76 S.W. 
618, 177 Mo. 336. 


40 


the testator provided that, “until the 
settlement of my affairs by my ex- 
ecutors,” they shall “expend so much 
of the income of my estate as shall in 
their judgment be necessary to sup- 
port and maintain” the person to re- 
ceive the annuity, the annuity was 
held to commence at the settlement 
of his estate. Hoffman’s Estate, 26 
Pa.Co. 54. 


98. Hayes v. Whitall, 13 N.J.Eq. 
241; Turner v. Probyn, Anstr. 66, 145 
Reprint 802; Ager vy. Pool, Dyer 371b, 
73 Reprint 832. 


99. Kearney v. Kearney, 
Eq. 59 [aff 17 N.J.Eq. 504). 


1. Miss.—Henry v. Henderson, 33 
So. 960, 81 Miss. 743, 63 L.R.A. 616. 


Mo.—Wiegand v. Woerner, 134 S. 
W. 596, 155 Mo.App. 227. 


. N.J.—Tichenor v. Mechanics & Met- 
als Nat. Bank of City of New York, 
125 A. 323, 96 N.J:Hq. 560. 


N.Y.—Kearney v. Cruikshank, 22, N. 
EB. 580, 117 N.Y. 95; Steele v. Syracuse 
University, 160 N.Y.S. 39, 174 App. 
Div. 41. 


Pa.—HBichelberger’s Estate, 32 A. 
605, 170 Pa. 242; Eyre v. Golding, 5 


17_~(N«~J. 


Binn. 472; Bennet. v. Hart, 30 Leg. 
Int. 132. 

Tenn.—Morgan vy. Pope, 7 Coldw. 
541. 


Eng.—Gibson v. Bolt, 7 Ves.Jr. 89, 
32 Reprint 37. 


[a] Where annuity is given with 
direction that it be paid quarterly, 
the first payment is to be made three 
months after the testator’s death. 
Wiggin v. Swett, 6 Metc. (Mass.) 194, 
39 Am.D. 716. 

[b] Annuity to wife “payable an- 
nually or in any way she may wish” 
may be ordered to be paid quarterly. 


Martin’s Estate, 21 Pa.Co. 145; Hall 
vy, Hall, 7 S.C.Hq. 269. 
2. Weld v. Putnam, 70 Me. 209; 


Allowance independently of will see 
Executors and Administrators §§ 
771-776. 


Interest on legacy for maintenance 
see infra § 2662. 


Legacies charged on property, estate, 
or interest see infra §§ 2519-2525. 


5. Spicer’s Creditors v. Spicer, 21 
Ga. 200; Haggard v. Rout’s Heirs, 6 
B.Mon. (Ky.) 247. 


6. See infra § 2137. 

7. Sowards v. Taylor, 42 Ill.App. 
275; Blauvelt v. Gallagher, 49 N.Y.S. 
608, 22 Misc. 564. 


Lasley’s Ex’r ‘v. Lasley, 1 Duv. 
aes.) Hols 


[a] Particular will construed.— 
A provision in a will for trustees to 
pay the testator’s daughter ‘“‘a suffi- 
eiency for her comfortable support 
and maintenance during life” indi- 
cates, in the absence of a devise over, 
an immediate beneficial interest, and 
only a postponement of the time of 


payment. Holden v. Blany, 119 Mass. 
421. 
9. State v. Dunbar’s Estate, 57 N. 


W. 1103, 99 Mich. 99. 


10. Pa.—Huber’s Appeal, 
348. 


S.C.—Izard v. Izard’s Ex’rs, 2 S.C. 
BKq. 308. 

Va.—Wallace v. 
Leigh (30 Va.) 258. 

Eng.—Byne v. Blackburn, 26 Beav. 
41, 53 Reprint 811; Re Greenwood, 66 
L.T.Rep.N.S. 101. 


Ont.—Crawford v. Calcutt, 13 Grant 
Chesiik 


80 Pa. 


Dold’s Ex’rs, 3 


Clopton v. Jones’ Ex’r, 38 Ala. 
121; Moore’s Ex’rs v. Moore’s Dis- 
tributees, 18 Ala. 242. 


12. Ala.—Huckabee v. Swoope, 20 
Ala. 491. 


Cal.—In re Dare’s Hstate, 235 P. 
(2, L9G  Caln29: 


For later cases, developments and changes in the law see Annotations, 


N.J.—Endicott v. Endicott, 3 A. 157, 
41 N.J.Eq. 93. 


N.Y.—Diebold v. Imhof, 2 
199. 


Pa.—Brotzman’s 
133 Pa. 478; 
Dist. S245 


R.I.—Clapp v. Clapp, 6 R.I. 129. 


S.C.—McDowell’s Legatees v. Black, 
12 S:G.Hq- 152. 


Va.—Wallace v. Dold’s Ex’rs, 3 
Leigh (30 Va.) 258. 


Eng.—Castle v. Castle, 1 De G&T 
852, 58 Eng.Ch. 273, 44 Reprint 759: 
Badham v. Mee, 1 Russ.&M. 681, 5 
Eng.Ch. 631, 39 Reprint 242. 


Can.—Foot v. Foot, 15 Can.S.c. 699. 


Ont.—Judge v. Splann, 22 Ont. 409; 
Ryan v.. Cooley, 14 Ont. 13 [varied 15 
Ont.A. 379]; Cook v. Noble, 12 Ont. 
81; Swainson v. Bentley, 4 Ont. 572; 
Spark v. Perrin, 17 Grant Ch, 519) 


13. Wickham v. Berry, 55 Pa. 70; 
Pilcher v. McHenry, 14 Lea (Tenn.) 
77; In re Booth, [1894] 2 Ch. 282. 


14. Macdonald vy. McLennan, 8 Ont. 
176; Bigelow v. Bigelow, 19 Grant Ch. 
(Ont. ) 549. 


15. Conner y. Ogle, 4 Md.Ch. 425; 
Easton v. Demuth, 162 S.W. 294, 179 
Mo.App. 722; Moore v. Gamble, 9 N. 
J.Eq. 246; Re Singer, 33 Ont.L. 602, 
8 Ont.W.N. 336 [mod 7 Ont. W.N. 625]. 


2 Dem.Surr. 


Appeal, 19 A. 564, 
Hoffman’s Estate, 15 Pa. 


* 16. Matter of Knapp’s BHstate, 47 


IN Yi93 91,; 22 App Div. , 828 [aft 57 
N.E. 1123, 160 N.Y. 702]; In. re An- 
derson’s Estate, 256 N.Y.S. 529, 1438 
Mise. 250. 


17. U.S.—Dandridge v. Washing- 
ton’s Ex’rs, 2 Pet. 370, 7 L.Ed. 454. 


Ala.—Ward v. Ward, 10 So. 832, 
95 VAlawmwosd: 


Colo.—Stuart v. U. S. Nat. Bank, 
280 P. 882, 86 Colo. 259. 


Kan.—West v. West, 186 P. 1004, 
106 Kan. 157. 


same title and section number, 


ks 


can 


bey 
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port and maintenance has been construed as entitling | the beneficiary to more than mere quantum sufficit to 


Md.—Hutchins v. Hutchins, 3 Md. 


re 356; Jones vy. Stockett, 2 Bland 
Mass.—Weston v. Jenkins, 128 
Mass. 562. 


Mo.—In re Jamison’s Estate, 176 S. 
W. 271, 190 Mo.App. 638. 


N.H.—Balch v. Smith, 12 N.H. 437. 


N.J.—Jacobus’ Ex’rs v. Jacobus, 20 
N.J.Eq. 49. 


N.Y.—Lyon v. Lyon, 65 N.Y. 339; 
Matter of Tompkins, 59 N.Y.S. 902, 
28 Misc. 351,:1 Mills Surr. 165; Matter 
of Davison, 6 Paige 136. 


N.C.—Coffield v. Warren, 41 N.C. 
23; Lindsay v. Hogg, 41 N.C. 3. 


Pa.—In re Taylor’s Estate, 86 A. 
708, 239 Pa. 153; Walker’s Appeal, 9 
A. 654, 116 Pa. 419; Haddock’s Appeal, 
28 Pa. 63; In re Clark’s Estate, 99 
Pa.Super. 490; King’s Hstate, 11 Pa. 
Dist.&Co. 716; McFeely’s Estate, 30 
Pa.Dist. 421; Merchant’s Hstate, 15 
Pa.Dist. 60, 32 Pa.Co. 185; Shallcross’ 
Estate, 9 Pa.Dist. 388; Clothier’s Es- 


1 tate, 5 Pa.Co. 347. 


R.I.—Greene v. Smith, 19 A. 1081, 
17 RI. 28;- King v. Cole, 6 R.I. 584: 


S.C.—Gunter v. Gunter, 18 S.C. 193; 
Sims v. Aughtery, 23 S.C.Eq. 103. 


Va.—Denny v. Searles, 143 S.H. 484, 
150 Va. %01; Trout v. Pratt, 56 S.E. 
165, 106 Va. 431, 8 L.R.A.N.S. 398. 


W.Va.—Le Sage v. Le Sage, 43 S.E. 
137, 52 W.Va. 323. . 


Eng.—Furley v. Hyder, 41 L.J.Ch. 
583. 


Ont.—Re Singer, 33 Ont.L. 602, 8 
Ont.W.N. 336 [mod 7 Ont.W.N. 625]; 
In re Miller, 19 Ont.L. 381, 14 Ont. 
W.R. 221; Allen v. Furness, 20 Ont.A. 


pas) sRyan vy. Cooley,115 tOntscs 379 
[varying 14 Ont. 13]; Cameron v. 
Adams, 25 Ont. 229; Augustine v. 


Schrier, 18 Ont. 192; Re Sproule, 17 
Ont. 334;.. Howe v. Carlaw, 15 Ont. 
697; Re Goodwin, 17 Ont.W.N. 198; 
McGarry v. Thompson, 29 Grant Ch. 
287; Buchanan y. Brooke, 24 Grant 
Ch. 585; Denison v. Denison, 17 Grant 
Ch. 219, 18 Grant Ch. 41; Scouler v. 
Scouler, 19 U.C.Q.B. 106. 


fa] Loss of property.—A _ provi- 
sion that, in case the widow “lose any 
part of her property,” she should be 
maintained out of the estate does not 
entitle the widow to support, al- 
though she may need it, where she 
has not lost a portion of her prop- 
erty. Ely v. Ely’s Ex’rs, 20 N.J.Eq. 
43. 


{[b] Sickness.—A direction in a 
will that the beneficiary should have 
a support out of the estate when she 
should be sick and unable to support 
herself, while a widow, does not en- 
title her to such support, although 
she is old and very infirm, and un- 
able to support herself, no sickness 
being alleged. Reynolds v. Denman, 
20 N.J.Eq. 218 


[ec] Use and benefit.—Funds ‘for 
his use and benefit” may be applied to 
much broader purposes than funds 
provided for “support and mainte- 
nance” of an individual, as such are 
limited to necessities and comforts 
of life. Merchants’ Nat. Bank & 
Trust Co. v. Port Gibson Oil Works, 
141 So. 283, 165 Miss. 314. 


{d] Compromise settlement  be- 
tween the widow and the executor 
as to allowance for support should 
not be held to defeat the express 
intention of the testator. In re Min- 
er’s Estate, 166 N.W. 882, 201 Mich. 
115, 


[e] Compensation for labor by 
legatee.—A charge on residuary lega- 
tees to maintain an infant brother 
until he became of age, in the same 
manner as fathers or guardians, the 
infant to render due subjection as 
a child, by labor and obedience, and 
a deduction to be made from his leg- 
acy if he refused to do so, does not 
entitle the infant to the full amount 
of the Jegacy, and to compensation 
for his labor, but the benefit of his 
labor belongs to the residuary lega- 
tees. Balch v. Smith, 12 N.H. 437. 


{f] Gift of “home and residence” 
in a house does not necessarily imply 


maintenance. Kennedy’s Appeal, 81* 
Pa. Less 
[g] Particular provisions con- 


strued.—(1) A provision “I desire, if 
agreeable to the parties concerned, 
that my mother, father and sister 
shall continue to reside with my fam- 
ily, and that my trustee shall con- 
tribute toward this support out of 
my estate as I do at this time’ was 
held to be a valid provision for main- 
tenance and support, not. contingent 
on their residing with the testator’s 
widow nor payable at her option. 
Ward v. Ward, 10 So. 832, 95 Ala. 
331. (2) Where the testator gave to 
each of his daughters ‘‘a home and 
maintenance during the time she re- 
mains unmarried,’ it was held that 
he intended a home and maintenance 
on the premises where the testator 
lived at the time of his death. Parker 
v. Parker, 126 Mass. 433. (3) Where 
a widow was entitled to receive from 
a fourteen thousand dollar bequest, 
with remainder over, a sufficient sum 
for comfortable maintenance, an al- 
lowance of two hundred dollars per 
month was held to be excessive, one 
hundred dollars, with leave to apply 
for additional sum in case of emer- 
geney, being adequate. Blessing v. 
Johnston, 61 S.W.(2d) 635, 249 Ky. 
777. (4) A will giving a grandson 
the share that would have gone to 
his mother on the death of the tes- 
tator’s widow, who was given a life 
interest, and giving executor the 
right in his discretion to advance a 
portion of the share of the grandson 
if needed for his care and education, 
was held to authorize advance pay- 
ment to the grandson only after the 
death of the life tenant. Boye v. 
Boye, 133 N.E. 382, 300 Ill. 508. (5) 
Where the testator provided that his 
wife and two daughters should occupy 
the homestead and receive mainte- 
nance from the estate during the life 
of the wife, and at her death the es- 
tate to be distributed, the right of 
the wife and daughters to mainte- 
nance was not dependent on the occu- 
pation of the homestead. Shepard v. 
Burr, 87 A. 1020, 10 Del.Ch. 182. (6) 
A testamentary gift of use and in- 
come of property to wife, “including 
her mother’s support during her life- 
time,’”’ was held for the life of the tes- 
tator’s wife, and not the life of the 
mother. In re Potter’s Estate, 231 N. 
Y.S.' 355, 138 Mise. 17. (7) Where 
the selectmen who were appointed by 
the will to settle the amount to be 
given for maintenance became the 
owners of the land, the court would 
settle the amount. Swift v. Larra- 
bee, 81 Conn. 225. (8) Where the 
testator, living and making his will 
in the county of Chowan, directed 
that A should receive a “plain, prac- 
tical education” at the expense of his 
estate, and the mother of A removed 
him to Baltimore, it was held that the 
executors were bound to pay such a 
sum as would furnish him a plain, 


practical education according to 
Chowan prices. Coffield v. Warren, 41 
N.C. 23. (9) Where the testator 


provided that his executors should 
purchase a life maintenance for his 
divorced wife in an old ladies’ home, 
and the executors found no such home 
suitable for the widow, they could 
provide for her elsewhere. Stuart v. 
U. S. Nat. Bank, 280 P. 882, 86 Colo. 
259. (10) Wherea fund is bequeath- 
ed for the support and maintenance of 
aman and wife, their subsequent di- 
vorce, in the absence of a contrary 
intention expressed in the will, does 
not affect their respective rights. Al- 
len vy. Farmers’ L. & T. Co., 45 N.Y.S. 
3985. U8 s Appl Divar27: 141)’ sAMiprowva= 
sion in will for continuing services of 
the testator’s housekeeper for benefit 
of son was held to confer no absolute 
right on the housekeeper to continue 
as such. In re Platt’s Will, 237 N.W. 
109, 205 Wis. 290. (12) Where a tes- 
tator devised his estate to his two 
sons, providing that they should make 
reasonable support for his widow, ex- 
penses incurred by one son for at- 
tendance and nursing in sickness or 
for other necessities of life for the 
widow created no indebtedness on her 
part, but was the payment of an in- 
debtedness the son impliedly assumed 
by his acceptance of the devise. 
Vorse v. Vorse, 171 N.W. 186, 186 
Iowa 1091. (13) Under a will devis- 
ing the testatrix’ interest in a lot 
to a daughter, with full power and 
authority to dispose thereof by will 
or otherwise, and providing that an- 
other daughter should have a home 
in the real estate, the estate of the 
latter daughter continued for life, 
provided only that the lot was not 


disposed of by the other daughter. 
West v. McDonald, (Ky.) 113 S.W. 
872 [Lreh den 115 S.W. 1201]. (14) Un- 


der a will bequeathing a certain sum 
to a trustee to invest and pay over 
the income to the testator’s son, or 
pay out so much thereof as should be 
necessary for the support of the son 
and his children, the son and children 
took individually, and not collectively, 
and the children were entitled to sup- 
port out of the fund, although they 
did not remain at home and receive 
support through their father. Wood- 
ruff v. Woodruff, 66 N.Y.S. 936, 54 
App.Div. 414. (15) A will giving the 
testator’s real estate in trust for ten 
years to manage and make annual di- 
vision of the net income in certain 
proportions to and among his wife 
and children, and at expiration of the 
trust period giving the real estate 
to the wife and children in the same 
proportions, was held, by the direc- 
tion to the executor to pay such wife 
whatever is needed for her support 
“till a distribution is made under 
the trust,” to intend support by pay- 
ment by the executor only until the 
first annual distribution of income. 
De Haan v. De Haan, 141 N.E. 184, 309 
ee Saas (16) Where the testator 
gave his property to his wife for her 
life, with power to use the whole or 
any part thereof in any manner as 
might in her own judgment seem best 
for her own individual benefit and 
support, without any hindrance on 
the part of any person, the use of the 
property by her for the support of 
her second husband, who left his em- 
ployment when he married her, is a 
use which she might properly deter- 
mine to be for her benefit, within the 
discretion given her by the will. Col- 
burn v. Burlingame, 214 P. 226, 190 
Cal7697, 327" ALAR v1 ST 4 (17) so 
much of the husband’s estate as the 
widow reduced to her possession, by 
placing purchase-money ‘mortgages 
and proceeds of sales in her own 
name, became the property of the 
widow and belonged to her estate as 
against the remainderman, where the 
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eat, to drink, and to wear,!® but to entitle him to 
whatever is requisite to give such security from want, 
and furnish reasonable physical, mental, and spiritu- 
al enjoyment,® as would be proper for the station in 
life in which the beneficiary has been accustomed 
to live.2° <A provision for the support and mainte- 
nance of several does not necessarily mean that they 
shall receive equal amounts,?! but amounts depend- 
ing on their necessities.22. Generally, where there is 
a gift, the payment of the prineipal of which is not 
to be paid to infant beneficiaries until they attain 
majority and in the meantime they are to be main- 
tained from the profits thereof, the expenses of each 
child’s maintenance is to be a separate charge on 
his share of the profits and his share of the estate,?° 
although, where it was directed that the whole of the 
profits should be used for the maintenance of certain 
infants, it has been held that the fund thus appro- 
priated would be applicable in greater proportions 
to the younger or survivor of them as the right of 
each elder or other one was terminated.?* Where an 
income is given absolutely for the support of the 
beneficiary, he is entitled to the entire income wheth- 
er or not it is actually needed for his maintenance ;?° 
but, where there is merely a gift for maintenance and 
support, the beneficiary is entitled only to what is 
necessary for that purpose.?® According to some au- 
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thority, a gift for the maintenance of an infant can- 
not be appropriated to maintain his father and his 
second wife and family, in a manner that th> father’s 
means will not warrant, because it might be suitable 


to the condition and prospects of the infant,?* al-_ 


though there is authority holding that, where it was 
for the best interests of the infant, the income might 
be used to maintain a home for the infant and his 
father and sister who were otherwise without 
means.2® » A provision for support and maintenance 
has been held to include the expenses of the benefi- 
ciary’s last sickness.2® Where a fund is given for 
two purposes, one, for the support and education of 
all the children, and the other, for their better ad- 
vancement in life after arriving at age, it has been 
held that, if the former should be rendered unneces- 
sary, as to any one or more of the children, the latter 
should not fail also.2°. Where there is a bequest by 
a parent to a child with payment merely postponed, 
and there is no limitation over, Income may be ap- 
plied to the maintenance and education of the minor, 
notwithstanding a direction for an accumulation of 
income, the child being in necessitous circumstances 
and no other provision being made for its support.?! 
A provision for support and maintenance has been 
held to become effective at the death of the testa- 
tor,?* unless it is only payable out of income to be 


husband’s will gave the widow power 
to sell assets and apply proceeds for 
her “use and maintenance” for life. 
In re Stevens’ Will, 267 N.Y.S. 71, 149 
Mise. 230. 


18. Forman vy. Whitney, 
Dec. (N.Y.) 1638, 2 Keyes 165. 


19. Whorton v. Snell, 147 So. 602, 
226 Ala. 525; Johnson y. Johnson, 102 
N.E. 465, 215 Mass. 276; Forman v. 
Whitney, 2 Abb.Dec. (N.Y.) 163, 2 
Keyes 165. 


[a] Mere shelter will not suffice 
for the fulfillment of a direction to 
provide a “comfortable home” for the 
beneficiary; consequently, defendant 
did not meet the requirement where 
he offered the beneficiary shelter in 
his home which would not be pleasant. 
Whorton v. Snell, 147 So. 602, 226 Ala. 
525. 

[b] “Comfortable.”—wW here the 
testatrix gave the use of her home 
during the legatee’s life. with in- 
structions to her executor to see ‘‘that 
she is comfortable,” the requirement 
that the executor see that she was 
comfortable imposed an obligation 
only to keep the house in reasonable 
repair, since the testatrix’ gift of the 
household goods to a niece was in- 
consistent with an intent to leave the 
legatee a furnished house to be main- 
tained from the estate’s income. 
Smith v. Crocker, 159 N.H. 919, 262 
Mass. 321. 


20. Ala.—Moore’s Ex’rs v. Moore’s 
Distributees, 18 Ala. 242. 


Conn.—In re Simons’ Will, 
86, 55 Conn. 239. 


Del.—Shepard y. Burr, 87 A. 1020, 
10 Del.Ch. 182. 

Ind.—Zeek v. Reed, 69 Ind. 319. 

Ky.—Hall v. Hall, 283 S.W. 957, 214 
Ky. 596; Young v. Slaughter, 2 Dana 
384. 

Mass.—Johnson v. Johnson, 102 N. 
BE. 465, 215 Mass. 276. 

N.J.—Carlies v. Allen, 36 N.J.Eq. 
100; Jacobus’ Ex’rs v. Jacobus, 20 
N.J.Eq. 49. 


11 A. 


2 Abb. | 


N.Y.In re Trevor’s Will, 196 N.Y. 
S. 152, 119 Mise. 277. 


yey game an OP v. Marrow, 45 N.C. 


S.C.—Ellerbe v. Ellerbe’s Heirs & 
aS dame 17 S.C.Eq. 328, 40 Am.D. 


Tenn.—Alsup v. Clarke, 15 Lea 71. 


Tex.—McCreary v. Robinson, 59 S. 
W. 536, 94 Tex. 221. 


Wis.—In re Platt’s Will, 237 N.W. 
109, 205 Wis. 290. 


Ont.—Donald v. Donald, 7 Ont. 669. 


[a] Bule applied. — A testator, 
devising his homestead in trust as a 
home for his wife and children, and 
directing the executors to pay the 
expenses of its upkeep out of his 
generat estate, intended so to provide 
that his widow and children should 
live in the same condition as in his 
lifetime. In re Trevor’s Will, 196 
N.YoS. 152, 119 Mise. 277. 


[b] “Support and maintenance,” 


‘when used by a testator having ample 


means and who makes a liberal provi- 
sion for his widow, will be given a 
liberal significance if no language is 
used tending to limit their meaning, 
Blair v. Blair, 108 P. 827, 82 Kan. 464. 


[ec] Support out of farm does not 
entitle the legatee to cash, but to 
sufficient articles for maintenance, 
having due regard to the condition 
of the testator at the time of his 
death. Dickson vy. Field, 46 N.W. 668, 
77 Wis. 489, 9 L.R.A. 5387. 


[d] “Home upon the farm” is 
regulated by the previous mode and 
station of life of the beneficiary. Wil- 
lett v. Carroll, 13 Md. 459. 


21. Biggins v. Lambert, 73 N.E. 
371, 213 Ill. 625, 104 Am.S.R. 238; 
Woodruff v. Woodruff, 66 N.Y.S. 936, 
54 App.Div. 414. 


22. Woodruff v. Woodruff, supra. 
23. Case v. Abeel, 1 Paige (N.Y.) 
393; Branch v. Branch, 58 N.C. 268; 


Green v. Cook, 17 N.C. 531. 
24. Tilly v. Tilly, 2 Bland (Md.) 


—— 


436. 


25. Macknet’s Ex’rs v. Macknet, 26 
N.J.Eq. 258 [rev on other grounds 
27 N.J.Eq. 594]; Gasquet v. Pollock, 
3st IN. Y-S2 357, 1 App-Div: 512 Paths 
N.B. 1125,°158 N.Y. 734]; Beard Ww 
Jones, 22 S.E. 748, 45 S.C. 102. 


26. Me.—Wentworth y. Fernald, 
42 A. 550, 92 Me. 282. 
Mich.—Pray v. Railer, 107 N.W. 


1076, 144 Mich. 208. 


N.J.—McKnight’s Ex’rs v. Walsh, 
24 N.J.Eq. 498. 


N.Y.—Matter of McCormick, 57 N. 
Y.S. 548, 40 App.Div. 73 [aff 57 N.E. 
1116, 163 N.Y. 55 (aff 49 N.Y.S. 1119, 
22 Misc. 309, 2 Gibb.Surr. 350) ]. 


i Se ON v. Marrow, 45 N.C. 
48. 


be ae v. Rivers, 30 S.C.Eq. 


27. McKnight’s Ex’rs v. Walsh, 23 
N.J.Eq. 136 [aff 24 N.J.Eq. 498]. 


28. Kinike’s Estate, 10 Pa.Co. 522. 


29. Allport v. Jerrett, 16 N.Y.S. 
233, 61 Hun 447. 


Pie Poindexter v. Gibson, 54 N.C. 


31. Commonwealth Title Insur- 
ance & Trust Co. v. Equitable Trust 
Cow 27 Avnb.04,2 146 Del. Chy 34 82 


[a] _ Mllustration.—Where the sole 
provision for a minor son in father’s 
will took the form of an absolute gift 
in trust, with payment postponed, and 
with no defeasible contingency or re- 
mainder over, it was held, on a clear 
showing that the child was in neces- 
sitous circumstances and would other- 
wise be deprived of education, that in- 
come might be used, notwithstanding 
a provision for deferred payment of 
principal, “together with the interest 
accruing thereon.’ Commonwealth 
Title Insurance & Trust Co. v. Equita- 
“ee Trust) Co. 127A. 504, 14 | Del.Che 


32. Whorton vy. Snell, 147 So. 602, 
226 Ala. 525. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 2137] 


derived from the property devised, and then it be- 
comes payable as soon as such income is derived.** 


Continuousness of necessity. Since the duty to 
maintam arises from a condition of want which may 
vary with the circumstances of the beneficiary, the 
want of means which raises the duty need not be 
continuous,*4* but its existence may depend on the 
fluetuations of an income received from other soure- 
es,°> or may be increased by the demands of sick- 

_ness or reduced by a return to health.*° The ben- 
eficiary cannot create and determine the measure of 
the necessity at his pleasure by an improper use of 
such funds as were furnished,** or by a gift of his 
own funds which produced a necessity at the time 
of giving.*® However, support cannot be refused 
on the ground that a more capable management 
would have prevented the necessity.?® Since the 
amount required for the support and maintenance 
of the beneficiaries may vary with changing cireum- 
stances due to the passing of time, it has been held 
that an order fixing the amount to be paid was prop- 
erly subject to future modification.*°® 


Right to use or absolute right to principal. Pro- 
visions for the support and maintenance of the ben- 
eficiary have been construed as entitling the ben- 
eficiary to use the principal of the fund where nec- 

‘ essary,*! particularly where there is such an ex- 
press provision in the will,*” and the power to con 
sume the corpus has been held to be implied, in the 
absence of an express provision in the will,*® al- 
though, where an intention of the testator is mani- 
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fested in the will that the principal should remain 
intact, the beneficiary may not encroach on the prin- 
cipal.t44 According to some authority, if an entire 
fund is given for the maintenance of the beneficiary, 
he takes the whole fund absolutely,t® and the main- 


‘tenance is to be treated in effect as simply the mo- 


tive in making the gift;#® but, if a portion of the 
fund is given for maintenance, he is entitled to 
draw out so much only as may be necessary for the 
purpose specified.#7 


Discretion of trustee. Where the executor or trus- 
tee is given final decision in determining the main- 
tenance necessary for the beneficiary, he is’ ac- 
countable only for a clear abuse of that discretion ;*§ 
but, where there is a clear abuse of that discretion, 
the matter may be subject to revision by the court.*® 
Where it was the obvious intention of the testator 
to make suitable provision for his widow’s mainte- 
nance, it has been held that it was for her to deter- 
mine what was necessary for her comfort.®® A di- 
rection that the trustees “apply so much of the net 
income as may be necessary” to the maintenance and 
support of the beneficiary has been held to create 
a question of fact as to what amount was neces- 
sary, and not to raise a question of discretion for 
the trustees to decide.®? A direction to pay over 
and distribute equally among the beneficiaries for 
their support and maintenance leaves no room for 
an inference of discretion in the trustees as to the 
amount they shall pay over.>? 


to such necessities, the court of eq- 


‘33. Whorton v. Snell, supra. vee nepald, uy een 57 poor @) 
: here the beneficiary an is wife 
eaiete nants v. Atkins, 89 A. 643, 87 had become sick and unable to work, 
t. 376. and he and his family had been dis- 
' 35. Bean v. Atkins, supra. Roserescd fr ODN tRar none for nen. 
= : payment of rent, and the entire fam- 
36. Bean v. Atkins, supra. ily was suffering from want, the court 
37. Bean y. Atkins, supra. allowed a portion of the principal to 
om 2 be used for Support and maintenance. 
eu. Bean v. Atkins, supra. In re Muller, 29 Hun (N.Y.) 418. 
39. Bean v. Atkins, Supra. : 44. Cee Vv. Dies alee. mae 
4G. Wong v. Mayes’ Estate, 48 So. | 816 [rev 49 S.W. 1065, y.L. 1 ; 
523, 94 Miss. 735. ig Endicott v. Endicott, 3 A. 157, 41 N.J. 
i _ Eq. 93;. Matter of Van Decar, 98 N. 
41. Shepard v. Shepard, 17 A. 173,/ YS. 309, 49 Misc. 39, 5 Mills Surr. 
57 Conn. 24; In re Ne ee A. 1176. 
36, 55 Conn. 239; In re Muller, < un 
(N.Y.) 418; In re Steven’s Will, 267 45. In re Ussher, [1922] 2 Ch. 321; 
N.Y.S. 71, 149 Misc. 230; Peckham|Im re Sanderson, 3 Kay & J. 497, 69 
v. Newton, 4 A. 758, 15 R.I. 321; | Reprint 1206. 
Brown v. George, 6 Gratt. (47 Va.) 46. In re Sanderson, supra. 


424, 


42. Wehnard v. Specht, 54 N.E. 315, 
180 Ill. 208; Palmer v. Stevens, 15 
Gray (Mass.) 343; In re Martin’s Es- 
tate, 28 A. 575, 160 Pa. 32 [aff 2 Pa. 
Dist. 232]. 


[a] Particular will construed.—A 
will giving the beneficiary power to 
consume the principal “if necessary” 
does not give the beneficiary power to 
squander or give the property to char- 
ity and thereby defeat the rights of 
the remaindermen. Lehnard Vv. 
Specht, 54 N.E. 315, 180 Ill. 208. 


43. Shepard v. Shepard, 17 A. 173, 
57 Conn. 24; In re Simons’ Will, 11 A. 
36, 55 Conn. 239; In re Muller, 29 
Hun (N.Y.) 418; Finch v. Wilkes, 41 
N.Y.S. 227, 17 Misc. 428. 


[a] MTlustrations.—(1) A _residu- 
ary bequest to one for life “for his 
personal comfort,” to be placed in the 
hands of certain trustees, ‘‘who shall 
see that [the legatee] is properly 
eared for,’ authorizes the applica- 
tion of the priné@ipal of the fund to 
his support if necessary. Shepard 


47. In re Sanderson, supra. 


48. Cal.—In re Dunphy’s Estate, 81 
P. 315, L147 Cal. 195. 


Colo.—Stuart v. U. S. 
280 P. 882, 86 Colo. 259. 


Mass.—Woods v. Gilson, 60 N.E. 4, 
61 N.E. 58, 178 Mass. 511; Sargent'v. 
Bourne, 6 Mete. 32. 


Mo.—Haydel v. Hurck, 72 Mo. 253 
[rev 5 Mo.App. 267]; In re Jamison’s 
Estate, 176 S.W. 271, 190 Mo.App. 638. 


lie Bo oe v. Allen, 36 N.J.Eqa. 


Nat. Bank, 


N.Y.—In re Stevens’ Will, 267 N. 
Y.S. 71, 149 Misc. 230; Matter of 
Tucker’s Hstate, 59 N.Y.S. 1022, 28 


Misc. 595, 1 Mills Surr. 2153. 


R.I.—In re Olney, 63 A. 956, 27 R.I. 
495. 


[a] Judgment of trustees must 
concur with that of the beneficiary as 
to the necessity of the use of either 
the income or principal for his person- 
al necessities, and, if they differ as 


uity will afford ample protection to 
all concerned. Hull v. Holloway, 20 
A. 445, 58 Conn. 210. 


[b] Rule applied.—Where the tes- 
tator directs a trustee to apply the in- 
come to the support of his children 
and their families, the trustees have 
discretion as to whether they will pay 
any child his full share, it being in- 
tended that, while such Share was ju- 
diciously expended by the child for 
his own and his family’s support, it 
should be paid him. Bradlee vy. An- 
drews, 137 Mass. 50. 


49. Matter of Van Decar, 98 N.Y.S. 
309, 49 Misc. 39, 5 Mills Surr. 176. 
See Reeve v. Beekman, 9 A. 27, 42 N. 
J.Eq. 615 [aff 18 A. 80, 42 N.J.Eq. 295] 
(holding, under a particular will, that 
the payments did not depend on the 
will of the executor, but on the lega- 
tee’s necessities as shown to the 
court). 


[a] MTllustration.—Where it ap- 
peared that the beneficiary was sick 
from injuries received in military 
service and unable to work, and had 
no income except a pension, which, 
together with the income derived from 
the trust estate, was inadequate for 
support, and the income was to be 
expended in his behalf in the discre- 
tion of the trustee, it was held that 
it would be an abuse of discretion for 
the trustee to withhold from him any 
part of the income. Matter of Van 
Decar, 98 N.Y.S. 309, 49 Misc. 39, 5 
Mills Surr. 176. 


50. Cole v. Littlefield, 35 Me. 439; 
Douglass v. Hazen, 40 N.Y.S. 1012, 8 
fr ae 25; Roberts’ Appeal, 92 Pa. 


51. Kinike’s Estate, 10 Pa.Co. 522. 


52. Jastram v. McAuslan, 58 A. 
952, 26 R.I. 320, 9 Prob.Rep.Ann. 441, 
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[§ 2138] ¢ Maintenance from Other Sources as 
Where the beneficiaries 
under a will containing provisions for their mainte- 
nance receive maintenance from other sources, it 
has been held that they will not be entitled to the 


Affecting Right to Bequest. 


maintenance provided for in the 


there is authority to the contrary.** 
of such a provision in the will, a widow, to whom a 
bequest for maintenance is given, does not lose her 
right to such maintenance by a remarriage.°°® 


[§ 2139} 5. Devise or Bequest to Creditor*—a. 
In order that a provision in a 
will shall be regarded as a legacy to a creditor, it is 
necessary that there be clear and unmistakable lan- 
guage showing that such is the intent of the testa- 


What Constitutes. 


LOGO 


53. Conn.—Hull v. 20 


A. 445, 58 Conn. 210. 


Ga.—Wikle v. Wooley, 7 S.E. 210, 
81 Ga. 106. 


Ill.— Joliet Trust & Savings Bank 
v. Schmidt, .232 Ill.App. 165; Blan- 
chard v. Chapman, 22 Ill.App. 341. 


Mass.—Worcester v. Chapin, 
Mete. 188. 


Mich.—Forbes v. Darling, 54 N.W. 
385, 94 Mich. 621. 


Ohio.—Taylor v. Elder, 39 Ohio St. 
535 [rev 5 Ohio Dec. (Reprint) 461, 6 
Am.L.Rec. 73]. 


S.cC.—Elllerbe v. Ellerbe’s Heirs & 
Legatees, 17 S.C.Eq. 328, 40 Am.D. 
523; Whilden v. Whilden, 12 S8.C.Eq. 
205. 

Eng.—Carr v. Living, 28 Beav. 644, 
54 Reprint 514. 


[a] Reason for rule.—There seems 
to be no other practicable method of 
construing a bequest for support and 
maintenance than to mean that sup- 
port shall not be wanting. Hllerbe v. 
Bllerbe’s Heirs & Legatees, 17 S.C.Eq. 
328, 40 Am.D. 623. 


{b] Rule applied.—(1) A child en- 
titled to maintenance from two sourc- 
es, his father and his mother’s es- 
tate, and having enjoyed it from his 
father, he cannot, as a matter of 
strict law, under the will, claim any 
other support or compensation for 
missing it out of his mother’s estate. 
Wikle v. Wooley, 7 S.E. 210, 81 Ga. 
106. (2) A beneficiary under a will 
providing for his maintenance is not 
entitled to an allowance during such 
time as he was an inmate of a house 
of correction; it was immaterial so 
far as his comfort was concerned 
whether he derived support from the 
estate or from the state. Worcester 
v. Ghapin, 10 Metc. (Mass.) 188. (3) 
Beneficiaries cannot recover for sup- 
port and maintenance when they were 
capable of and did support them- 
selves. Forbes v. Darling, 54 N.W. 
385, 94 Mich. 621. (4) A daughter en- 
titled to support and maintenance 
cannot recover for such when she was 
supported by her husband. Taylor v. 
Elder, 39 Ohio St. 535 [rev 5 Ohio Dec. 
(Reprint) 461, 6 Am.L.Rec. 73]. (5) 
A bequest for reasonable and compe- 
tent support does not take effect when 
the party in whose favor the bequest 
is made has sufficient property for her 
own support. Tllerbe v. FEllerbe’s 
Heirs & Legatees, 17 S.C.Eq. 328, 40 
Am.D. 523. 

54. Forman y. Whitney, 2 Abb.Dec. 


(N.Y.) 163, 2 Keyes 165; Nahmens v. 
Copely, 2 Dem.Surr. (N.Y.) 258. See 


Holloway, 
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Barred debts. 


will,°® although 
In the absence 


acy.°® 


Young v. Slaughter, 2 Dana (Ky.) 384 
(holding that a servant who was to 
be maintained was entitled to food 
and clothes, although he might be 
well and able to support himself). 
But see Fabre v. Colden, 1 Paige (N. 
Y.) 166 (holding a bill defective which 
failed to aver that the beneficiary’s 
husband was not able to support and 
maintain her). 


[a] Thus, under a bequest to the 
widow for life of the interest of a 
specified sum, or so much thereof as 
the executors may deem necessary 
for her comfort, the fact that the 
widow is supported by a son under an 
agreement to maintain her for life 
does not excuse the executor’s neg- 
lect to make regular and _ sufficient 
payments, Forman v. ,Whitney, 2 
Abb.Dec. (N.Y.) 163, 2 Keyes 165. 


[b] Particular (will construed.— 
Where the deceased wife’s will gave 
her husband the right to income from 
her estate and also the right to con- 
sume the principal if needed for his 
maintenance, the husband could not 
consume her estate where he had suffi- 
cient means of his own. In re Hoge- 
boom’s Will, 219 N.Y.S. 436, 219 App. 
Divaj lst. 


[ec] Exoneration of separate es- 
tate of wife.—A devise by a husband 
of all his estate in trust for the sup- 
port, care, and comfort of his wife 
is in exoneration of the separate es- 
tate of the wife. Matter of Knapp’s 
Estate, 47 N.Y.S. 971, 22 App.Div. 328 
[afl 570 Ne EY 1123) 160" Ney. 702). 


55. In re Miller, 19 Ont.L. 381, 14 
Ont.W.R. 221. 


56. Frost v. Blackwell, 90 A. 306, 
82 N.J.Eq. 625 [rev 88 A. 176, 82 N. 
J.Eq. 184]. 


[a] Word “given” used in a codi- 
cil was held in a particular case to 
be merely a loose use of language and, 
when read in connection with other 
provisions, not to affect the manifest 
intent of the testatrix that a partic- 
ular provision was inserted in a will 
in order to satisfy an existing obliga- 
tion of the testatrix but not as a leg- 
acy to her creditor. Frost v. Black- 
well, 90 A. 306, 82 N.J.Eq. 625 [rev 
88 A. 176, 82 N.J.Eq. 184]. 


[b] Direction that specified sum 
of money be paid to creditor of testa- 
trix.—Language of a will directing 
the payment of a certain sum of mon- 
ey to the husband of the testatrix was 
held to constitute merely a direction 
to pay a debt due from the testatrix 
to her husband, and not a legacy. 
Frost v. Blackwell, 90 A. 306, 82 N.J. 
Eq. 625 [rev (Ch.) 88 A. 176, 82 N.J. 
Hq. 184]. 


*By JOHN F. MCDONALD (8§ 2139-2151). 


[§§ 2138-2139 


* 


A provision for the benefit of the 


testator’s ereditors in bankruptey, in a will execut- 
ed after the bankruptcy proceedings, was held to be 
in the nature ofa bounty rather than as payment 
of a debt due to a ereditor.** 
sion for the benefit of a testator’s creditors who had 
agreed to a composition of his debts and had’ re- 
leased them was held to constitute a voluntary leg- 
A trust provision for the purpose of paying 

certain creditors of the testator a proportionate 

amount of his debts which had been barred by stat- 
/ utes of limitation has been held to contemplate both 
/the payment of the debts and the bestowal of a 

bounty on the persons who should benefit.*° . 


Similarly, a provi- 


Direction that debts be paid as not transferring 
title or interest.°° 


A direction by a testator that, 


_ [ce] Expression of desire that cred- 
itor be paid from specific property as’ 
not constituting legacy.—A provisiom 
in a will expressing the desire that. 
the present crop of the testator be ap» 
propriated to the payment of a debt 
due a named creditor, and balance to 
other creditors, is not a legacy to the’ 
named creditor, but simply an expres- 
sion of desire that his debt be first 
extinguished from the specific fund. 
Goren v. Stephens, 75 S.E. 136, 138 

a. . \ 7 


{d] “here is nothing in the fact 


of an antenuptial agreement to pre- - 


vent the husband from inserting ‘ei- 
ther substitutional or additional gifts 
in the will.” 
N.W. 207, 209, 207 Wis. 549. 


{e] Language in will held to cre- 
ate legacy rather than to recognizé 
aebt.—A will stating that the testator 
owed a certain amount to the estate 
of his sister, which was borrowed on 


condition that it be returned when he > 


no longer needed it, that interest wags 
not mentioned, that 
would be satisfactory, and directing 
that the money business be taken up 
with a named nephew, creates a leg- 
acy, and is not a provision for: rec- 
ognition and payment of a debt. 
wae v. Saussy, 100 S.E. 106, 149 Ga. 
By S if 


57. Turner v. Martin, 7 De G.M.& 
G. 429, 56 Eing.Ch. ° 332, 44 Reprint 
168; In re Sowerby, 2 Kay & J. 630, 
69 Reprint 935. ; 


[a] 
who predecease testator are included 
within the benefits of such provisions, 
Turner v. Martin, 7 De G.M.&G.. 429; 


56 Eng.Ch. 332, 44 Reprint 168; In 
re Sowerby, 2 Kay & J. 


print 935. 


58. Coppin v. Coppin, 2 P.wms. 
291, 24 Reprint 735. 


59. Philips v. Philips, 3 Hare 281, 
25 Eng.Ch. 281, 67 Reprint 388; Wil- 
liamson v. Naylor, 3 Y.&C.Exch. 208, 
160 Reprint 676. Q 


630, 69 Re- 


“The case, perhaps, would best be 
considered aS one of obligation and 
bounty inseparably mixed together.” 
Philips v. Philips, 3 Hare 281, 25 Eng. 
Ch. 281, 67 Reprint 388, 396 


60. 
Debts: 


And obligations of testator gener- 
ally see infra §§ 2557-2598. 


Chargeable against estate under 


Cross references: 


testamentary direction to pay 


debts see infra § 2559. 


LZ 


Yor later cases, developments and changes in the law see Annotations, same title and section number. 


In re Shirley’s Will, 242. — 


such amount © 


Representatives of creditors 


§§ 2139-2140] 


his debts be paid does not, without more, operate 
to transfer any title or interest in the testator’s 


property to his ecreditors.*+ 


Claim of creditor based on provisions of will. 
The claim of a testator’s creditor in opposition to 
a legacy in his favor in a will cannot be founded 
Similarly, regardless of the 
right of one mentioned in the will to recover for 
services rendered in prosecuting a claim of the tes- 
tator, the right to such recovery when made con- 
'tingent on the collection of such claim cannot be 


on the will itself.®? 


based upon the will.®? 


[§ 2140] b. As Satisfaction of Debt—(1) Where 
Not Expressly Stated To Be in Satisfaction of Debt 


Testamentary provision for payment 
of decedent's debts as 
presumption that legacy to creditor 
of testator was intended as satis- 
‘faction of debt see infra § 2143. 


Dorn v. Stidham, 137 S.E. 331, 
337, 139 S.C. 66; Hx parte Cothran, 
121 S.EH. 556, 128 S.C? 122. 


“Tt has been repeatedly held by this 
court that a direction by testator in 
his will that his debts be paid is not 
a testamentary disposition of his 
property, and transfers no title or in- 
terest therein to his creditors.’”’ Dorn 
v. Stidham, supra. 


62. Jefferson v. Jefferson, 139 A. 
453, 16 Del.Ch. 6. 


[a] Reason for rule.—‘‘A_ will 
though it may contain an acknowl- 
edgment or admission of debts owing, 
cannot be said in any sense to be a 
contract or obligation.” Jefferson v. 
pes eteon: 139 A. 453, 454, 16 Del.Ch. 


[b] Rule applied.—A claim for 
services by legatees who base their 
right on the language of the will 
whereby the testator in creating their 
legacy “to be paid for services and 
care of me” cannot be urged in oppo- 
sition to the will but claimants are 
to be treated as legatees only. Jeffer- 
le Ab Jefferson, 139 A. 453, 16 Del. 
e 


Succession of EAN Pe; 99 So. 


63. 
29, 155 La. 177. 


[a] Thus a will bequeathing a 
claim of the testator against the Unit- 
ed States government, and reciting 
that an attorney would be entitled to 
a stated percentage of whatever sum 
that should be recovered, was held not 
to constitute an unconditional prom- 
ise to pay such attorney for his serv- 
ices so as to give his heirs a right 
to a share of the recovery when made 
through the efforts of another attor- 
ney employed after the death of the 
first attorney, but is merely a state- 
ment of the testator’s appreciation 
and of the agreement entered into by 
him and the first-named attorney. 
Succession of Payne, 99 So. 29, 155 
La. 177. 


64. Sheldon v. Sheldon, 30 N.E. 730, 
133 N.Y. 1;: Boughton v. Flint, 74 N.Y. 
476, 5 Abb.N.Cas. 215 [rev 13 Hun 
206]; Petition of Danaher, 222 N.Y.S. 
463, 221 App.Div. 228; Matter of Arn- 
ton, 94 N.Y.S. 471, 106 App.Div. 326; 
Adams v. Olin, 16 'N-Y.S. 132, 61 Hun 
318; Jackson v. Atwater, 19 Hun 628; 
Pursell vy. Fry, 19 Hun (N.Y. ) 597, 58 
How.Pr. 323; In re Marshall’s Es- 
tate, 196 N.Y.S. 330, 119 Misc. 407; 
Matter of Dailey, 89 N.Y.S. 538, 43 
Mise. 559, 4 Mills Surr. 313; Van 
Slooten y. Wheeler, 21 N.Y.S. 3353 
Bolles v. Bacon, 3 Dem.Surr. (N.Y.) 
43. 


[a} Other statements of rule.—(1) 
“A legacy to a creditor is not to be 


rebutting’ 
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—(a) General Rule. 
itor of the testator is not to be deemed to be given 
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Although a legacy to a ered- 


in satisfaction of the debt, owing by the testator, 


unless it appears to be so intended by him,*®* and 
there is authority to the effect that a legacy to the 
testator’s creditor is not, in the absence of a clearly 
manifested intent of the testator to the contrary, 
contained in the will itself, to be regarded as made in 
leu of a debt or other obligation due from the tes- 
tator to the legatee,°® and that for a legacy to op- 
erate as satisfaction of a claim for services or of a 
debt an intention that it should so operate must be 


clearly expressed,°® subject to the rule that the in- 


ble must prevail 


deemed in satisfaction of his debt, 
unless so intended by the testator.” 

Sheldon v. Sheldon, 30 N.E. 730, 731, 
133 N.Y. 1 [quot Petition of Danaher, 
222 N.Y.S. 468, 470, 221 App.Div. 228]. 
(CI IN bequest to a creditor of a val- 
ue equal to or greater than the debt 
is not regarded as a discharge of the 
debt, unless it is apparent on the face 


of the will itself that such a dis- 
charge was intended.” Petition of 
Danaher, supra. (3) “Neither does 


the will declare that the bequest is 
in satisfaction of a debt, and, unless 
so intended it is not in satisfaction of 
the debt.’”’ In re Marshall’s Estate, 
196) N&Y.S.9:33057333; 5119) Mise: 407: 
(4) ‘Whether a legacy shall satisfy 
a debt is always a matter of inten- 
tion.” Adams.v. Olin, 16 N.Y.S. 132, 
13606), -Blun 318. 05)i SAn legacy. is 
never held to be a payment of a debt, 
unless the terms of the will show 
this to have been the intent.” Bolles 
v: Bacon, 3 Dem.Surr. (N.Y.) 43, 47. 


[b] Evidence held insufficient to 
show that the testator intended that 
the legacy was given in satisfaction 
of a debt due the legatee by the tes- 
tator for services. Pursell v. Fry, 19 
Hun (N.Y.) 597, 58 How.Pr. 323. 


65. White v. Deering, 177 P. 516, 
517, 38 Cal.App. 433. 


“To justify the conclusion that a 
testamentary bequest of money or 
other personal property is intended 
by the testator to be in lieu of a debt 
or some other obligation due from 
the testator to the legatee, or in lieu 
of some other legal right or interest 
of the beneficiary in the estate of the 
deceased, the expression of that in- 
tention must not only be in language 
so clear and unmistakable that there 
can be no reasonable ground for 
doubting that such was the intention, 
but such intention must be entirely 
gathered from the testamentary in- 
strument itself whereby the bequest 
is made.” White v. Deering, supra. 


6% In re Blanch’s Will, 214 N.Y. 
S. 565, 126 Misc. 421; Matter of Dail- 
ey, 89 N.Y.S. 538, 43 Misc. 558, 4 Mills 
Surr. 311; In re Schuster’s Will, 208 
N.Y.S. 935 [mod 205 N.Y.S. 268, 123 
Mise. 314]. 


[a] Reason for rule.—‘“‘A legacy 
implies a bounty and not a payment.” 
Reynolds v. Robinson, 82 N.Y. 103, 
L07,. 37 Am.R. 555 Fquot Petition of 
Danaher, 222 N.Y.S. 4638, 470, 221 
Avp.Div. 228]. So same effect In re 
Blanch’s Will, 214 N.Y.S. 565, 571, 126 
Misc. 421; Matter of Dailey, 89 N.Y. 
sie 542, 43 Misc. 558, 4 Mills Surr. 


[b] Rule applied.—(1) A legacy 
in favor of a claimant who had ren- 
dered substantial services in nursing 
and caring for the wife of the testa- 
tor, claimant being the wife of the 
testator’s grandson and therefore un- 
der no legal duty to render such serv- 
ices, was held not to preclude recov- 


tention of the testator when otherwise ascertaina- 


in all cases,*7 and subject to cer- 


ery for such services. In re Card’s 
Estate, 260 N.Y.S. 764, 145 Misc. 686. 
(2) A legacy to the testator’s wife 
was held not to operate as payment 
of a preéxisting debt due to the wife 
by the testator where there were no 
words in the will from which an in- 
tent could be inferred that the legacy 
was intended to operate as payment 
of the debt. Sheldon y. Sheldon, 30 
N.By 730, 133 INSY: 1: 


[c] Other statements of rule.—(1) 
“The legacy contained in the will in 
favor of claimant cannot be consider- 
ed as made in payment for services 
or the discharge of a debt, unless 
clearly expressed.” In re Card’s Es- 
tate, 260 N.Y.S. 764, 765, 145 Misc. 686. 
(2) “The law seems to be well settled 
that a bequest or devise to a creditor 
is not to be regarded as payment of an 
indebtedness, unless the will express- 
ly declares, or the surrounding cir- 
cumstances clearly indicate. such an 
intent on the part of the testatrix.” 
Matter of Dailey, 89 N.Y.S. 538, 541, 
43 Misc. 559, 4 Mills Surr. 313. (3) 
“The rule on this subject seems to be, 
that a legacy shall not be deemed a 
satisfaction of a pre-existing debt, 
unless it appears to have been the in- 
tention of the testator that it should 
so operate.’’ Williams v. Crary’s 
Fox’r, 4 Wend. (N.Y.) 443, 449 [quot 
Adams v. Olin, 16 N.Y.S. 132, 136, 61 
Hun 323]. 


[d] Clause against contest of will 
or presentation of claims by donees 
under a will does not affect the rights 
of a legatee to claim compensation 
from the estate of decedent for legal 
claims or just debts based upon actu- 
al services, the clause in question be- 
ing aimed at the presentation of 
claims against the estate for alleged 
services, for fake services, or such 
services other than actual services 
which decedent may have felt would 
be presented against the estate. In re 
Marshall’s Estate, 196 N.Y.S. 330, 119 
Mise. 407. 


[e] Legacy to payee of existing 
note.—(1) A devise and a bequest to 
the holder of the testator’s nonnegoti- 
able note was held not intended as a 
payment of the note where the will 
contained no words showing that pay- 
ment was intended. Petition of Dan- 
aher, 222 N.Y.S. 463, 221 App.Div. 228. 
(2) Where debt is based on commer- 
cial instrument capable of transfer 
to third person during testator’s life- 
time see infra § 2144. 


ace Del.—Morris v. Simpson, 8 Del. 


Mass.—Strong vy. 
Mass. 391, 7 Am.D. 81. 


N.J.—Rusling v. Rusling’s Ex’rs, 
8 A, 534, 42 N.J.Eq. 594, 


N.Y.—Boughton vy. Flint, 74 N.Y. 
476, 5 Abb.N.Cas. 215; Matter of Arn- 
ton, 94 N.Y.S. 471, 106 App.Div. 326; 
Van Slooten v. Wheeler, 21 N.Y.S. 336; 


Williams, 12 
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tain exceptions,°® the general rule is that a legacy | 
to a creditor of the testator which is equal to or 


Sheldon y. Sheldon, 11 N.Y.S. 477 [rev 
on other grounds 30 N.E. 730, 133 N. 
Y. 17. See In re Blanch’s Will, 214 
N.Y.S. 565, 126 Mise. 421 (recogniz- 
ing rule). 


N.C.—Perry v. Maxwell, 17 N.C. 488. 


Wis.—In re Shirley’s Will, 242 N.W. 
207, 207 Wis. 549. 


Eng.—Goldsmid v. Goldsmid, 1 
Swanst. 211, 36 Reprint 361. 


68. See cases infra this note; 
infra §§ 2141-21465. 


[a] Statement of rule must re- 
gard exceptions.—“‘The rule _ itself 
ought to be now laid in these restrict- 
ed terms. It may be said that a leg- 
acy is intended as a satisfaction of a 
Gee wie some: ‘cases (but ein, Vy... 
[eases mentioned] it is not so intend- 
ed.” Perry v. Maxwell, 17 N.C. 488, 
498. 


[b] Exceptions established as well 
as general rule.—‘‘The exceptions are 
now as well established as the origi- 
nal principle; so that the principle 
itself cannot be as properly stated in 
any way as by modifying it at once 
by the enumerations of the circum- 
stances which control it.” Perry v. 
Maxwell, 17 N.C. 488, 499 [quot In re 
Shirley’s Will, 242 N.W. 207, 210, 207 
Wis. 549]. To same effect Stewart 
v. Conrad’s Adm’r, 40 S.E. 624, 627, 
100 Va. 128. 


{c] Leading case.—Cloud v. Clink- 
inbeard’s Hx’rs, 8 B.Mon. (Ky.) 397, 
48 Am.D. 397. See McMillan v. Mas- 
sie’s Ex’r, 27 S.W.(2d) 416, 422, 233 
Ky. 808 (so saying). 


and 


69. Ill1—Tompson v. Wilson, 82 
Ill.App. 29; Fetrow v. Krause, 61 Ill. 
App. 238. 


Ky.—Whitaker v. Whitaker’s Adm’r, 
179 S.W. 584, 166 Ky. 632; Cloud v. 
Clinkenbeard’s Ex’rs, 8 B.Mon. 397, 
48 Am.D. 397. 


Md.—Edelen’s Ex’rs 
Adm’rs, 2 Gill & J. 185. 


Mass.—Allen vy. Merwin, 121 Mass. 
878. See Strong v. Williams, 12 Mass. 
391, 7 Am.D. 81 (recognizing rule). 


N.J.—Adams v. Adams, 35 A. 827, 55 
N.J.Eq. 42; Heisler v. Sharp’s Ex’rs, 
14 A. 624, 44 N.J.Eq. 167 [aff 19 A. 621, 
45 N.J.Eq. 367]. See Russell v. Min- 
ton, 7 A. 342, 348, 42 N.J.Eq. 123 (rec- 
ognizing rule). 


N.Y.—Ring v. Wooley, 140 N.Y.S. 
648, 155 App.Div. 817; In re Seeley’s 
HWstate, 124 N.Y.S. 831, 67 Misc. 358, 
7 Mills Surr. 499; Matter of Somer- 
ville’s Estate, 20 N.Y.S. 76, 2 Conn. 
Surr. 86. See Reynolds v. Robinson, 
SONY Le, Ol, Cot 1 Amubetop oe udin 
recognizing the rule stated in the 
text restated it, thus: ‘‘The law rais- 
es, in certain cases, presumptions 
against the apparent intention of the 
testator, and one of these presump- 
tions is that a legacy from a debtor 
to a creditor of a sum as great or 
greater than the debt was intended as 
a satisfaction’); Matter of Arnton, 94 
NOYS: (ATL 106. App Div. 326," 3295 
Williams v. Crary, 5 Cow. 368, 370 
(last two cases recognizing rule). 


Pa.—Egan’s Hstate, 30 Pittsb.Leg. 
J.N.S. 261; Thompson’s Estate, 25 
Pittsb.Leg.J.N.S. 120, 42 Pittsb.Leg. 
J. 120. See Swint’s Estate, 13 Pa. 
Dist.&Co. 433, 435 (recognizing rule). 


R.I.—Harris v. Rhode Island Hos- 
pital Trust Co., 10 R.I. 313. 


Vt.—Newel v. Keith’s Ex’r, 11 Vt. 
214. 


Va.—Swan v. Swan’s Mx’r, 117 S.B. 


Vv. Dent’s 
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858, 186 Va. 496; Crouch v. Davis’ 
Ex’r, 23 Gratt. (64 Va.) 62 [error 
dism 94 U.S. 514, 24 L.Ed. 281]. See 
Stewart v. Conrad’s Adm’r, 40 S.E. 
624, 627, 100 Va. 128, 135 (recognizing 
rule). 


Wis.—kKupsick vy. Diestelhorst, 177 


N.W. 873, 171 Wis. 519; McNaughton 
v. McClure, 171 N.W. 936, 169 Wis. 
288; Mitchell, 63 N.W. 


Graves : : 
271, 90 Wis. 30%, See In re Shirley’s 
Will, 242 N.W. 207, 207 Wis. 549 (rec- 
ognizing rule). 

Eng.—Fitzgerald v. National Bank, 


Ltd, [1929] 1 KB. 3949ein=re Eorx- 
lock, [1895] 1 Ch. 516; Nicholls v. 
Judson, 2 Atk. 300, 26 Reprint 583; 


Talbott v. Shrewsbury, Prec.Ch. 394, 
24 Reprint 177. 


Ont.—Cole v. Cole, 
744, 


See Perry v. Maxwell, 17 N.C. 488, 
498 (recognizing rule). 


[a] Reason for rule.——The rule is 
founded on the presumption that such 
was the intention of the testator. 
Mitchell v. Vest, 136 N.W. 1054, 157 
Iowa 336, 346 (saying: ‘The doctrine 
rests on the presumption, under the 
circumstances stated, that the legacy 
was intended as a satisfaction of the 
debt”); Dickson v. Dickson, 202 S.W. 
891, 180 Ky. 423; Buckner’s Adm’r 
v. Martin, 165 S.W. 665, 668, 158—Ky. 
522, L.R.A.1915B 11756 (saying that: 
“Generally speaking, it is based on 
the presumption that when a debtor 
owes his creditor an ordinary debt, 
and gives to the creditor a money leg- 
acy or property that amounts in val- 
ue to more than the debt, the pre- 
sumption, in the absence of any cir- 
cumstances showing a contrary in- 
tention, wili be that the legacy or 
property was intended as a satisfac- 
tion of the debt, this presumption be- 
ing allowed to give effect to what it 
may be reasonably supposed was the 
intention of the testator in making 
the gift’); Van Riper v. Van Riper, 
2N.J.Eq. 1; Perry v. Maxwell, 17 N.C. 
488, 498 (saying: “It was adopted on 
the idea that it was the intention of 
the testator to pay the debt by the 
legacy; for certainly like all other 
questions in wills, the construction 
must be According to the intention’). 


[b] Other statements of rule.— 
(1) “There is a well settled presump- 
tion of law that where a debtor leaves 
by will to his creditors a legacy of 
an equal or greater amount than the 
debt, the legacy when paid must be 
taken to have been given in satisfac- 
tion of the debt.” Fitzgerald v. Na- 
tional Bank Ltd., [1929] 1 K.B. 394, 
398. (2) “The general rule of the 
English and American cases is that, 
where a bequest is made in a will of 
an amount equal to or greater than 
a debt owing from the testator to the 
legatee, the presumption, in the ab- 
sence of other facts and circumstanc- 
es showing a contrary intent, is that 
the bequest in the will is in payment 
of the debt, especially so where the 
time and manner of payment are the 
same.” Kupsick vy. Diestelhorst, 177 
N.W. 8738, 874, 171 Wis. 519. (3) “The 
rule on this subject was stated by the 
master of the rolls in Talbott v. Duke 
of Shrewsbury, Finch.Prec. 394, 24 
Reprint 177, as follows: ‘If one, be- 
ing indebted to another in a sum of 
money, does by his will give his cred- 
itor a sum of money as great as or 
greater than the debt, without taking 
notice at all of the debt, this shall 
nevertheless be in satisfaction of the 
debt, so that the creditor shall not 
have both the debt and the legacy.’ ” 


5 U.C.Q:B.0.8. 
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greater than the debt owed by testator will be deemed 
to be in satisfaction of the debt;%® and this is par- 


Heisler v. Sharp, 14 A. 624, 626, 44 
N.J.Eq. 167 [aff 19 A. 621, 45 N.J.Eq. 
367]. (4) “The general rule adopted 
by the courts on the subject of a leg- 
acy being treated as a satisfaction of 
a debt is thus stated by Story in his 
Equity Jurisprudence, vol. 2, § 1122: 
‘But although the rule as to a legacy 
being an ademption of a debt is now 
well established in equity, yet it is 
deemed to have so little of a solid 
foundation, either in general reason- 
ing or as a just interpretation of the 
intention of the testator, that slight 
circumstances have been laid hold of 
to escape from it, and to create ex- 
ceptions to it.’’”’ Buckner’s Adm’r v. 
Martin, 165 S.W. 665, 668, 158 Ky. 
522, L.R.A.1915B 1156. (5) “In Pom- 
eroy’s Equity Jurisprudence (3d Hd.) 


vol. 2, §§ 527, 528, in speaking of this 


subject, the author says: ‘Phis gen- 
eral rule, being based upon artificial 
reasoning, has been distinctly con- 
demned by able judges. It is not fa- 
vored by courts of equity; on the 
contrary, they lean strongly against 
the presumption,-will apply it only in 
cases which fall exactly within the 
rule, and will never enlarge its oper- 
ation. . In consequence of this 
strong leaning against the presump- 
tion, it is well settled that courts of 
equity will take hold of very Slight 
circumstances connected with any 
particular case, and. will regard them 
as sufficient to remove the case from 
the operation of the general rule, 
and to prevent the presumption of a 
satisfaction from arising.’”  Buck- 
ner’s Adm’r y. Martin, supra. 


[ec] Effect of rule.—The rule stat- 
ed in the text produces the same effect 
as if the testator’s intention to the 
same effect had been expresSed. In 
re Fletcher, 38 Ch.D. 373. : 


_[d] Equitable origin and availa- 
bility of rule.—(1) The rule stated 
in the text is of equitable origin 
(Strong v. Williams, 12 Mass. 391, 7 
Am.D. 81), (2) and is available only 
in a court of equity (Cloud v. Clinkin- 
beard’s Ex’rs, 8 B.Mon. (Ky.) 397, 48 
Am.D. 397). 


fe] Although criticized, rule still 
exists.—‘‘This presumption has been 
often criticized by judges, but there 
is no doubt that it still exists.’”’ Fitz- 
gerald v. National Bank, Ltd., [1929} 
1 K.B. 394, 398. See Perry v. Maxwell, 
17 N.C. 488, 498 (saying ‘none have 
- . . .ventured to decide against the 
rule, when the case fell clearly with- 
in it; as, if the debt be for a certain 
sum of money, and the legacy, if an 
equal or larger sum of money, sim- 
pliciter, that is, payable uncondition- 
ally and immediately, or when ‘the 
debt would be due’’). 


[f] Rule of ancient origin.—(1) 


. 


a 


“The general rule [was] anciently es-. 


tablished.” Strong v. Williams, 12 
Massy39i5 392° (@)" “tis: a rulevor 
some antiquity.’’ In re Shirley’s Will, 
242 N.W. 207, 210, 207 Wis. 549. (3) 
“The rule is an old one.” Perry v. 
Maxwell, 17 N.C. 488, 498. 


[g] 
testator devised to his wife specific 
property upon which she had a lien. 
the property being of greater value 
than the lien, both parties then being 
childless, and it was apparent from 
his will that he intended that the re- 
mainder of his property at her death 
should go to his kindred, and where 
the devise was treated as a satisfac- 
tion of the lien, and particularly 
where it appeared that the testator 


had been otherwise generous with his’ 


wife, who after his death acquiesced 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Rule applied.—(1) Where a 


> 
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ticularly true where the language of the will clear- 
ly shows that a gift under the will is made in con- 
sideration of, and in satisfaction of, an obligation 
owing by the testator to the beneficiary.’° 


in the devise and treated it as in sat- 
isfaction, and failed in her lifetime 
to verify and file her claim against 
his estate for the amount of the claim 
upon which her lien was. based. 
Whitaker v. Whitaker’s Adm’r, 179 S. 
W. 584, 166 Ky. 632. (2) A devise of 
land by a husband to his wife in fee 
was held, in view of the surrounding 
circumstances of the particular case 
and the devise of a life estate in all 
of his other property to her, to be a 
Satisfaction of her claim based upon 
the fact that the land devised to her 
in fee had been acquired by her hus- 
band with her money. Whitaker v. 
Whitaker’s Adm’r, supra. (3) Where 
a tenant in common of real property 
agreed with his cotenant, who wished 
to mortgage his interest, to mortgage 
the whole property and in considera- 
tion thereof the cotenant for whose 
benefit the mortgage was made exé- 
cuted a bond to save the accommodat- 
ing cotenant harmless by providing 
for the repayment of the mortgage, 
the bond to become void when the 
mortgage was paid, a subsequent de- 
vise of the accommodated cotenant’s 
interest to his cotenant as accepted 
by him was held to satisfy the bond. 
Ring v. Wooley, 140 N.Y.S. 648, 155 
App.Div. 817. (4) A niece who had 
been brought up by an aunt, after 
reaching maturity engaged in differ- 
ent pursuits, but when her aunt re- 
turned to her former home after a 
long absence, in feeble health, and the 
niece returned to live with her, did 
the household work until the death of 
her aunt, for which the aunt told her 
she should be well paid, and it was 
in evidence that the niece expected 
compensation, and the aunt made pro- 
vision for the niece in her will to an 
amount in excess of the fair value of 
her services, the legacy is to be re- 
garded as intended as compensation, 
and a claim in addition thereto should 
be disallowed. In re Seeley’s HEstafe, 
124 N.Y-S. 831, 67 Misc. 358, 7 Mills 
Surr. 499. (5) Where a widower in an 
antenuptial contract agreed to pay an 
intended wife three thousand dollars 
on his death, and died with an estate 
of thirty two thousand dollars, which 
had been accumulated largely by the 
help of one of his four sons of his first 
marriage, with whom he was on good 
terms, it was held that a bequest of 
three thousand dollars to the widow 
was in payment of the debt created 
by the antenuptial agreement. Kup- 
Sick v. Diestelhorst, 177 N.W. 873, 171 
Wis. 519. (6) Where a testator, after 
executing a bond for six thousand 
dollars payable to his wife or her 
heirs “in full of all other demands of 
dower or otherwise,” bequeathed to 
her the sum of six thousand dollars 
“in lieu of all other allowances,” to 
her, it was held that the legacy op- 
erated as a satisfaction of the obli- 


gation represented by the _ bond. 
Graves v. Mitchell, 63 N.W. 271, 90 
Wis. 306. (7) Where a _ claimant 


against the estate of a testatrix had 
at the age of seventy-two or seventy- 
three entered into a contract with the 
testatrix, who was then eighty-seven 
or eighty-eight years of age, to care 
for her the rest of her life in consid- 
eration of the testatrix making cer- 
tain gifts in her will to claimant, it 
was held that the testatrix by certain 
bequests in her will intended that they 
should constitute satisfaction for 
claimant’s services. McNaughton v. 
McClure, 171 N.W. 936, 169 Wis. 288. 
(8) Where a claimant had lent to the 
testator £100 to be repaid with inter- 
est at five per cent notwithstanding 
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Never- 


the testator’s death interest was in 
arrears, and the whole of the princi- 
pal remained unpaid, where the tes- 
tator by his will left to claimant a 
legacy of £100 it was held that the 
legacy of £100 must be deemed to have 
been given in satisfaction of the debt. 
Fitzgerald v. National Bank, Lfd., 
[L929 951 KABA 394° 


[h] Rule inapplicable where noth- 
ing to sustain presumption.—‘‘The 
rule rests entirely upon, presumption. 
It attributes to a testator, who gives 
a legacy to his creditor, an intention 
which he has neither expressed nor 
intimated; and so cannot be applied 
to a case where there is nothing to 
sustain the presumption on which the 
rule rests.” Heisler v. Sharp, 14 A. 
624, 626, 44 N.J.Eq. 167 [aff 19 A. 621, 
45 N.J.Eq. 367]. 


[i] Cases scrutinized carefully.— 
“Cases: of this character should be 
scrutinized with care because of the 
ease for the spoliation of dead men’s 
estates.”” McMillan v. Massie’s Ex’r, 
27 S.W.(2d) 416, 422, 233 Ky. 808. 


70. See infra text and note 77. 

71. Van Riper v. Van Riper, 2 N.J. 
Eq. 1; In re Blanch’s Will, 214 N.Y.S. 
565, 126 Mise. 421; In re Shirley’s 


Will, 242 N.W. 207, 207 Wis. 549; Cole 
v. Cole, 5 U.C.@:.B:O.S. (Ont) 744: 


[a] Although mere presumption, 
rule is not abandoned.—‘‘The rule is 
a mere presumption—but as a pre- 
sumption we do not understand that 
it has been abandoned.’’ Matter of 


Arnton, 94 N.Y.S. 471, 106 App.Div. 
326, 329. 
72. U.S.—Glover v. Patten, 17 S.Ct. 


411, 165 U.S. 394, 41 L.Ed. 760. 


Ky.—Dickson v. Dickson, 202 S.W. 
891, 892, 180 Ky. 428, L.R.A.1918F 765 
[quot Cyc]; Buckner’s Adm’r v. Mar- 
tin, 165 S.W.<665, 668, 158 Ky. 522, L. 
RAAMOISE 1156 leit Cyey: 


Md.—Hdelen’s Ex’rs vy. 
Adm’rs, 2 Gill & J. 185. 


Mass.—Strong y. Williams, 12 Mass. 
Beil eed aon Densile 


Mo.—Winner v. Schucart, 215 S.W. 
905, 202 Mo.App. 176. 


N.J.—Bennett v. Piatt, 96 A. 482, 
85 N.J.Eq. 436 [aff 96 A. 895, 85 N.J. 
Eq. 602]; Diechman v. Arndt, 22 A. 
799, 49 N.J.Eq. 106; Heisler Vv. Sharp, 
14 A. 624, 44 N.J.HEq. 167 [aff 19 A. 
621, 45 N.J.Eq. 367]; Russell v. Min- 
ton, 7% A. 342)--42 N.J.Bq. 123; “Van 
Riper v. Van Riper, 2:N.J.Eq. 1. 


N.Y.—Matter of Arnton, 94 N.Y.S. 
471, 106 App.Div. 326; Eaton v. Ben- 
ton, 2 Hill 576; Williams v. Crary, 4 
Wend. 443, 5 Cow. 368. 


N.C.—Perry v. Maxwell, 17 N.C. 488. 


Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641; Swint’s Estate, 13 Pa. 
Dist.&Co. 433; Schoenberg’s Estate, 
17 Pa.Co. 488. 


R.1.—Harris v. Rhode Island Hospi- 
talworusti Co 10)R.b3i3% 


Va.—Stewart v. Conrad’s Adm’r, 40 
Sabi 62420100. Vanedess sCrouchi 7, Da- 
vis’ Ex’r, 23 Gratt. (64 Va.) 62 [error 
dism 94 U.S. 514, 24 L.Ed. 281]. 


Wis,.—In re Shirley’s Will, 242 N.W. 
207, 207 Wis. 549. 

Eng.—Nicholls v. Judson, -2 Atk. 
300, 26 Reprint 583; Thynne v. Glen- 
gall, 2 H.L.Cas. 131, 9 Reprint 1042. 


Ont—Cole wy, ‘Coles 5" UC: Boss: 
744, 
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theless the rule is merely a rule of construction ;"* 
consequently very slight circumstances are consid- 
ered sufficient to take a case out of its operation.7” 
In any event, it has been said that the operation of 


[a] Other statements of rule.—(1) 
“This principle is looked upon with 
such disfavor, and is subject to so 
many exceptions that the courts will 
only apply it when it appears to have 
been plainly intended that the legacy 
should go to discharge the debt.” 
Buckner’s Adm’r v. Martin, 165 S.W. 
665, 668, 158 Ky. 522, L.R.A.1915B 1156. 
(2) “In later cases the courts have 
said this doctrine has been carried 
too far, for legacies naturally imply 
a bounty and therefore tho’ the court 
of late have not altogether disavowed 
this doctrine of satisfaction, yet 
they have been very inclinable to lay 
hold of any circumstances to distin- 
guish the latter from the former cas- 


és77i2 Clark iva, Sew ellis y Atk 96 ie26 
Reprint 858, 859. (3) “The ruie has 
been acknowledged but with 


marks of disapprobation and a dispo- 
sition to restrain its operation.” 
Strong v. Williams, 12 Mass. 391, 392, 
7 Am.D. 81. (4) “The court will lay 
hold of any circumstance, although 
slight and minute, whereupon to 
ground an exception to fhe rule.’’ 
Russell v. Minton, 7 A. 342, 343, 42 
N.J.Eq. 123 [quot In re Shirley’s Will, 
242 N.W. 207, 210, 207 Wis. 549]. (5) 
“Many of the chancellors have regret- 
ted the decision [that a legacy of 
equal or greater amount than the debt 
should be deemed a satisfaction], and 
denied that it accorded with the inten- 
tion; because there is no reason why 
a testator may not mean to give a 
bounty to one whom he owes, and also 
pay a debt to one for whom he feels 
kindness enough to make him a leg- 
atee.” Perry -v. Maxwell, i7 N.C. 
488, 498. (6) ‘The rule itself is not 
founded in reason, and often tends to 
defeat the bounty of testators, and 
able chancellors have thought it more 
agreeable to equity to construe a tes- 
tator to be both just and generous, 
where the interests of third persons 
are not affected. And courts of jus- 
tice will now lay hold of slight cir- 
cumstances to get rid of the rule.” 
Byrne v. Byrne, 3 Serg.&R. (Pa.) 54, 
60, 8 Am.D. 641 [quot Swint’s Estate, 
13 Pa. Dis£:&Co." 433, 43855. Inm re Shir= 
ley’s Will, 242 N.W. 207, 210, 207 Wis. 
549]. (7) “The least circumstance in- 
dicative of a contrary intention, or 
not consistent in point of justice with 
an intention of satisfaction has been 
laid hold of to take a case out of the 
rule.” Perry v. Maxwell, supra [quot 
In re Shirley’s Will, supra]. (8) ‘“‘The 
rule is not looked upon with 
favor by the courts, and very slight 
circumstances will take a 
case out of its operation.’* Winner 
v. Schucart, 215 S.W. 905, 908, 202 Mo. 
App. 176. (9) “It is a general rule, 
that a legacy given by a debtor to his 
creditor which is equal to, or greater 
than the debt, shall be considered as 
a satisfaction of it; yet where there 
are any circumstances in the case to 
repel the presumption that such was 
the intention of the testator, courts 
have always eagerly seized upon them 
to prevent the application of the 
rule.” Williams v. Crary, 5 Cow. (N. 
Y.) 368, 370 [quot In re Cole’s Hstate, 
148 N.Y.S. 1099, 85 Misc. 630, 633, 12 
Mills Surr. 64]. (10) “The rule and 
its exceptions are well stated in 
Story’s Equity Jurisprudence (Vol. 2 
{12th ed.J, § 1122), as follows: ‘But, 
although the rule, as to a legacy be- 
ing an ademption of a debt, is now 
well established in equity, yet it is 
deemed to have so little of a solid 
foundation, either in general reascn- 
ing or as a just interpretation of the 
intention of the testator, that slight 
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the general rule will not be enlarged, and will be 
applied only to cases that fall strictly within it,° 
and then only when a contrary presumption cannot 
be drawn from the will.7* Accordingly, the rule is 
not to be applied in eases where the language of the 
will excludes the inference that the testator intend- 
ed that the testamentary gift should go in satisfac- 
tion of the debt.7® On the contrary, the testator’s 
intention that a gift under his will shall not be re- 
garded as a satisfaction of an obligation which he 
owes the beneficiary under the will should be given 
effect where such intention appears plainly from 
the language of the will.7® On the other hand, where 
the language of the will clearly shows that a par- 
ticular legacy is given with the intention that the 
legacy shall operate as payment or satisfaction of 
a preéxisting debt due the legatee by decedent, such 
intention should be given effect,’ particularly after 
the legatee has accepted payment of such legacy.’® 
In accordance with the rule that a legacy to the tes- 
tator’s ereditor shall not be deemed to have been 
given in satisfaction of the testator’s debt unless 
the testator’s intention to that effect appears,’® it 
has been held that in the absence of such intention 
the gift under the will is not to be regarded as given 
in satisfaction of the debt.°° 


Determination of question. Whether a gift in a 
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will is intended as payment of the donee’s claim as 
creditor of the testator is to be determined from the 
language of the will read in the light of the cir- 
cumstances surrounding and known to the testator, 
at the time that the will was executed.*? 


Question of satisfaction cannot arise where tes- 
tator has paid debt. Of course the question of 
whether .a legacy to the testator’s creditor shall be 
deemed a satisfaction cannot arise where the legacy 
is created after the debt has in fact been paid by. 
testator.®? 


[§ 2141] (b) Where Will Expresses Particular 
Purpose or Motive for Making Gift. The general 
rule that a legacy equal to, or greater in amount 
than, a debt due by the testator to the legatee will 


be deemed to be given in satisfaction or payment of | 


the debt®? does not operate where the will express- 
es a particular purpose or motive other than pay- 
ment for making the gift.8* On the other hand, 
where a testator, in making a provision for the ben- 
efit of his ereditor, indicates by appropriate lan- 
euage that the provision is made for a particular 
reason from which it may be inferred that the tes- 
tator intends that the provision is intended as a 
substitute for the payment of a debt due from the 
testator to the legatee, the testator’s intent should be 


circumstances have been laid hold of 
to escape from it, and to create excep- 
tions to it.’”” In re Arnton, 94 N.Y.S. 
471, 106 App.Div. 326, 329. 


[b] “So numerous indéed are the 
exceptions to the rule that it 
has been applied in comparatively few 
cases only.” Winner v. Schucart, 215 
S.W. 905, 908, 202 Mo.App. 176. 


[c] Notwithstanding equality of 
legacy and preéxisting debt due by 
the testator to the legatee the legacy 
will not be regarded as a satisfaction 
of the debt where they are any clir- 
cumstances which may be seized up- 
on to rebut the presumption of satis- 
faction. In re Cole’s Estate, 148 N.Y. 
S. 1099, 85 Misc. 630, 12 Mills Surr. 
64, 


73. Fetrow v. Krause, 61 Ill.App. 
238; Huston v. Huston, 37 Iowa 668. 


74. Strong v. Williams, 12 Mass. 
391, 7 Am.D. 81; Van Riper v. Van 
Riper, 2 N.J.Eq. 1. 


75. Caldwell’s Ex’rs v. Kinkead, 1 
B.Mon. (Ky.) 228; Reynolds v. Rob- 
inson, 82 N.Y. 103, 37 Am.R. 555; Gib- 
bons v. Woodward, 3 Walk. (Pa.) 303. 


Where legacy is expressly declared 
to be or not to be in satisfaction of 
debt see infra § 2148. 


76. Harris v. Rhode Island Hospi- 
cal Trust Coz,"10) ReE. 3138. 


[a] Rule applied.—Where a hus- 
band, who had the legal title and the 
management of certain shares of stock 
for the benefit of his wife as cestui 
que trust, bequeathed such stock to 
her, it was held that in view of lan- 
guage in his will declaring that the 
provisions for his wife were made in 
lieu of her dower rights in his estate 
the bequest of the stock was not to 
be deemed a satisfaction of the hus- 
band’s obligation as trustee. Harris 
v. Rhode Island Hospital Trust Co., 
10) R.L. 313. 


77. In re Morey, 1 N.Y.S. 687. 
[a] Rule applied.—Where a will 


provided “I give and bequeath to Eliz- 
abeth De Witt, of the city of New 
York, $100 which she is to accept and 
receive in place of all claims that she 
may have against me,’ it was heid 
that the will manifested clearly and 
beyond doubt that the legacy was giv- 
en in satisfaction of a debt owed to 
ae legatee. In re’ Morey, 1 N.Y.S. 


78. %In re Morey, supra. 
79. See supra text and note 64. 
80. Adams v. Olin, 16 N.Y.S. 132, 


61 Hun 323. 


[a] Tegacy to husband.—Where a 
will containing- a legacy to the hus- 
band of the testatrix to be paid from 
the proceeds derived from the sale of 
specified real estate stated that the 
gift was to be accepted ‘in lieu of 
dower or exemptions” that he might 
be entitled to, the legacy was held 
not to be in satisfaction of a debt due 
by the testatrix to the legatee at the 
time the will was executed and this 
notwithstanding the amount of the 
legacy is equal in amount to that of 
the debt, where decedent admitted be- 
fore her death that a portion of the 
price of real estate conveyed to her 
by her husband was never paid by her, 
and that she was indebted in said sum. 
In re Cole’s Hstate, 148 N.Y.S. 1099, 
85 Mise. 630, 12 Mills Surr. 64. 


[b] Legacy to wife.—(1) Not- 
withstanding a legacy to testator’s 
wife is declared by the will to be 
in lieu of and in bar of dower or oth- 
er interest in his estate, such legacy 
was held not to be in satisfaction of 
a preéxisting debt due by the testator 
to his wife where other circumstances 
outside the will showed that he did 
not intend that the legacy should con- 
stitute payment. Adams y. Olin, 16 
NvY.-S- (132; 69 Huns 232) Thus; 
where the will providing for the leg- 
acy to the testator’s wife was execut- 
ed in 1872 and a codicil republishing 
it in 1880, but the testator’s books of 
account carried an express recognition 
of a debt due the wife down to 1886, 


it was held that there was no inten- 
tion on the part of the testator that 
the gift in the will should operate as 
payment of such debt and this not- 
withstanding a declaration in the will 
that certain provisions for his wife 
“are intended to and are to be in lieu 
and bar of all dower or other her in- 
terest in my property and estate.” 
Adams vy. Olin, supra. 


81. Appeal of Spurr, 163 A. 608, 
es 108; .Bell v. Sarvis, 7 Terr: 


[a] Bule applied.—Whether a gift 
to the niece of the testator’s wife 
was intended as payment of her claim 
tor services must be determined from 
the Janguage of the will in the light 
of circumstances known to the testa- 
tor at the time of its execution. Ap- 
Petar Spurr, 163 A. 608, 116 Conn, 


we Reynolds y. Robinson, 82 N.Y, 
83. See supra § 2140. 


84. Ky.—Cloud v. Clinkinbeard’s 
Ex’rs, 8 B.Mon. 397, 48 Am.D. 397. 


N.Y.—Matter of Arnton, 94 N.Y.S: 
471, 106 App.Div. 326. . 


R.I.— Harris v. Rhode Island Hospi- 
tali rust; Co,ek0? Rat ssH3e ; 


ath a ee Vv.) iceithis; Dx'r, il) Vite 


Iing.—Glover v. Hartecup, 34 Beay. 
74, 55 Reprint 560; Chancey’s Case, 1 
P.Wms. 408, 24 Reprint 448. 


{a] Rule applied.—Where the tes- 
tator, after stating that in making his 
will he considered that he was doing 
his duty and trying to repay those 
who had been kind to him during his 
long illness, provided for a legacy of 
six thousand dollars to his brother, to 
whom the testator then owed eignt 
hundred and ninety dollars and 
eighty-one cents, it was held that the 
legacy was not intended to be pay- 
ment of the debt. Matter of Arnton, 
94 N.Y.S. 471, 106 App.Div. 326. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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given effect.8° A similar rule is applicable to pro- 
visions made for the benefit of a. particular person 
for services to be rendered after the testator’s 


death.®® 


-[§ 2142] (c) Equality and Certainty of Debt and 
Legacy. Ordinarily a legacy given to a ereditor of 
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tion of the testator’s debt unless the gift is, as to 
the debt, at least equal in amount, equally beneficial, 
and of the same nature.§? 


Therefore, as regards the 


legacy, no presumption of satisfaction arises where 
the legacy is not in all respects as beneficial as the 


the testator is not deemed to be given in satisfac- 


85. . Gammon v. McDowell, 298 S.W. 
34, 317 Mo. 1336. 


[a] Rule applied.—Where a spe- 
cifically described tract of real estate 
was given by will to a named person 
“in recognition of the kindness and 
Gare given me .. . and in the 
event that he shall remain with me 
and care for me during my natural 
life” it was held that there was man- 
ifested the testator’s intention that 
the gift be in satisfaction of his ob- 
ligation to the beneficiary rather than 
a mere bounty impelled by the grati- 


tude of the testator for services ren- |- 


dered. Gammon v. McDowell, 298 S. 
W. 34, 317 Mo. 1336. 


86. In re Larney’s Estate, 266 N. 
Y.S. 564, 148 Misc. 871. 


[a] Illustration.—A bequest to an 
undertaker friend of the testator ‘for 
the purpose of my burial’ was held 
toa constitute direct payment to the 
legatee for undertaking services rath- 
er than a bounty. In re Larney’s Hs- 
tate, 266 N.Y.S. 564, 148 Misc. 871. 


87. LIowa.—Mitchell v. Vest, 136 N. 
W. 1054, 157 Iowa 336; Huston v. 
Huston, 37 Iowa 668. 

Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641; Schoenberg’s Estate, 17 
Pa.Co. 488. 


Wis.—In re Shirley’s Will, 242 N.W. 
207, 207 Wis. 549. 

Eng.-—Bellasis v. Uthwatt, 
428, 26 Reprint 271. 


1 Atk. 


pate Cole vy. Cole, 5 U.C.Q.B.0.8. 
744,\ 
{a] Other statements of rule.—(1) 


“The doctrine of satisfaction, as ap- 
plied to cases arising under wills, can 
ordinarily be applied only when the 
legacy given by the debtor to the 
creditor is equal to or greater in 
amount than the debt, and it must be 
not only equal in amount, but equally 
beneficial, and of the same nature ex- 
actly.” Mitchell v. Vest, 136 N.W. 
1054, 157 Lowa 336. (2) “According 
to the most modern decisions it is 
presumed that the legacy must be in 
all respects ejusdem generis, to cause 
a satisfaction of the debt, and an ap- 
parent intention in the will that the 
testator meant it as such.” Byrne Vv. 
Byrne, 3 Serg.&R. (Pa.) 54, 61, 8 Am. 
D. 641. (3) ‘One of the well recog- 
nized exceptions to the rule is that, 
in order for it to operate the gift 
which is claimed to operate as a sat- 
isfaction should be exactly of the 
same nature and equally certain.” To 
same effect Barrett v. Beckford, 1 Ves. 
5197521, 27 Reprint 1179. (4) 5° The 
presumption was never applied except 
where the legacy was at least of an 
equal ‘amount and of the same char- 
acter as the debt.”. Huston v. Huston, 
37 Iowa 668. To same effect Derr’s 
Estate, 13 Phila. (Pa.) 224, 225. (5) 
“A legacy shall not be held to be a 
satisfaction of a debt or covenant, un- 
less it be equally beneficial in amount 
and certainty with the debt or duty 
contracted for by the debtor.’”’ Cole 
vy. Cole, 5 U.C.Q.B.0.S. (Ont.) 744. 


88. Buckner’s Adm’r v. Martin, 165 
S.W. 665, 158 Ky. 522, L.R.A.1915B 
1156; Winner v.. Shucart, 215 S.W. 
905, 202 Mo.App. 176; Byrne v. Byrne, 
3 Serg.&R. (Pa.) 54, 8 Am.D. 641; 


Schoenberg’s Estate, 17 Pa.Co. 488; 
Wood v. Wood, 7 Beav. 183, 29 Eng. 
Ch. 183, 49 Reprint 1034; Atkinson v. 
Webb, 2 Vern.Ch. 478, 23 Reprint 907. 


_ [a] Reason for rule.—‘‘That which 
is less [is] not to be presumed in 
satisfaction of that which is greater.” 
Atkinson v. Webb, 2 Vern.Ch. 478, 23 
Reprint 907. 


[b] Rule applied.—Where a moth- 
er devised to her unmarried daughter 
a defeasible fee in certain property 
which was worth twice as much as 
the mother owed the daughter as her 
guardian, it was held nevertheless 
that the devise was not to be deemed 
a satisfaction of the debt owed by the 
mother as guardian since the defeasi- 
ble nature of the gift under the will 
made such gift less beneficial to the 
donee than money due to her as wara, 
Buckner’s Adm’r v. Martin, 165 S.W. 
665, 158 Ky. 522, L.R.A.1915B 1156. 


[ec] “No more.’—A provision that 
a named legatee shall receive a stat- 
ed sum and “no more” does not imply 
an intention of the testator that the 
legatee should have no other claim on 
the estate then under the legacy and 
that the legacy should be regarded as 
payment of a preéxisting debt due by 
the testator to the legatee, but indi- 
cates rather that the legatee should 
participate in the bounty of the tes- 
tator no further than the amount stat- 
ed although the legatee may neverthe- 
less collect the debt due in addition 
to the testator’s bounty represented 
by the legacy. Byrne v. Byrne, 3 Serg. 
&R. (Pa.) 54, 8 Am.D. 641. 


89. Ill—FKetrow v. Krause, 61 Ill. 
App. 238. 


Iowa.—Mitchell v. Vest, 136 N.W. 
1054, 157 Iowa 336; Huston v. Hus- 
ton, 37 Iowa 668. 


Ky.—McMillan v. Massie’s Ex’r, 27 


S.W.(2d) 416, 2383: Ky. 808; Lisle v. 
Tribble, 17 S.W. 742, 92 Ky. 304, 13 
Ky.L. 595; Cloud v. Clinkinbeard’s 


Dxrs, \Sob.Mon, 6397, 48-Am.D. 397% 
Smith v. Park’s Adm’r, 84 S.W. 1167, 
304, 27-Ky.L. 351,12: 


La.—Succession of Palmer, 
405, 1387 La. 190. 


Md.—Owings’ 
Harr.&G. 484. 


Mass.—Strong v. Williams, 12 Mass. 
391), 0 Am-ebr781: 


he Meee v. Brown, 43 Miss. 


68 So. 


Ex’rs v. Owings, 1 


Mo.—-Winner vy. Shucart, 215 S.w. 
905, 202 Mo.App. 176. 


N.J.—Rusling v. Rusling’s Ex’rs, 8 
A. 5384, 42 N.J.Wq. 594. 


N.Y.—Reynolds v. Robinson, 82 N. 
Y. 108, 37 Am.R. 555; Fort v. Gooding, 
9 Barb. 371; Matter of Sherman, 53 N. 
Y.S. 376, 24 Misc. 65, 2 Gibb.Surr. 485. 


Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641; Kendrick’s Estate, 3 Pa. 
Dist. 402; Schoenberg’s Estate, 17 Pa. 
Co. 488; Derr’s Estate, 13 Phila. 224. 


R.Il.—Harris v. Rhode Island Hos- 
pital Trust Co., 10 RI: 313. 


Vt.—Newel v. Keith’s Ex’r, 11 Vt. 
214. 


Wash.—Doty v. Spokane & Eastern 


debt,** as where the amount given by the will is 
less than the amount of the indebtedness;°® where 


Trust Co., 261 P. 788, 789, 146 Wash. 
95 [cit Cyc]; Olsen v. Hagen, 172 P. 
1178, 102 Wash. 321. 


Eng.—Gee v. Liddell, L.R. 2 Eq. 341, 
35 Beav. 621, 55 Reprint 1053; Stan- 
way v. Styles, 2 Eq.Cas.Abr. 355 par 
21, 22 Reprint 302; Atkinson v. Webb, 
2 Vern.Ch. 478, 23 Reprint 907. 


[a] Rule applied.—(1) Where a 
testator bequeathed claimant a sum 
of money and specific personal prop- 
erty which were of less value than 
the amount of a claim for services, it 
was held that the bequests were not 
to be deemed to have been given in 
satisfaction of the debt. Cloud v. 
Clinkinbeard’s Ex’rs, 8 B.Mon. (Ky.) 
397, 48 Am.D. 397. (2) There is no 
presumption that a legacy to a di- 
vorced wife was intended to be in set- 
tlement of a debt to her for necessa- 
ries furnished minor children, where 
the legacy is much less than the debt. 
Winner v. Shucart, 215 S.W. 905, 202 
Mo.App. 176. (3) A bequest of five 
hundred dollars for the care of the 
testatrix was held not to be deemed 
to be given in satisfaction of a claim 
for twenty-five hundred dollars under 
a contract for services. Doty v. Spo- 
kane & Eastern Trust Co., 261 P. 788, 
789, 146 Wash. 95 [cit Cyc]. (4) 
Where the legacy omits interest which 
has accrued on a debt the legacy will 
not be deemed to constitute a satis- 
faction. Schoenberg’s Estate, 17 Pa. 
Co. 488. (5) A bequest of twenty 
pounds per annum, nothing being said 
as to taxes, is not a satisfaction of an 
obligation to pay twenty pounds per 
annum free of taxes. Atkinson v. 
Webb, 2 Vern.Ch. 478, 23 Reprint 907. 
(6) Where a husband died owing his 
wife a sum of money evidenced by a 
note it was held that the wife might 
collect on the note from her husband’s 
estate in addition to the receipt of a 
gift of personal property and an in- 
terest in real estate under his will 
where the value of such gift was less 
than the amount due on the note. 
Lisle v. Tribble, 17 S.W. 742, 92 Ky. 
304, 18 Ky.L. 595. (7) A legacy of 
one hundred dollars is not to be pre- 
sumed to be given in satisfaction of 
nursing services performed by the 
legatee for three years claimed to be 
of the reasonable value of thirty-five 
hundred dollars. Succession of Palm- 
er, 68 So. 405, 137 La. 190. 


[b] Naming creditor as residuary 
legatee immaterial—Where a_ will 
gave a legacy, which was less in 


amount than the amount due, to a 
ereditor, the presumption that the be- 
quest was in payment of the debt 
could not be aided by the fact that 
the creditor was named as a residuary 
legatee, where the residuum was un- 
certain in amount or time of payment. 
Olsen v. Hagen, 172 P. 1173, 102 Wash. 
321 [aff 178 P. 451, 105 Wash. 698]. 


[ec] Creditor’s expression of grati- 
tude on receipt of a copy of a will 
containing a bequest to her which was 
much smaller than her claim for serv- 
ices against the estate of testatrix 
was held not to be construed as an in- 
dication that the legatee regarded the 
bequest as satisfaction of her elaim 
as creditor but to indicate rather a 
natural gratitude for a “gift.” Doty 
v. Spokane & Eastern Trust Co., 261 
P. 788, 146 Wash. 95. 
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the legacy is contingent,®® and uncertain either as to 
the amount®? or time of payment.°®? 
hand, when the time for payment is certain a legacy 
to the testator’s creditor in excess of the debt owed 
by the testator may operate as a satisfaction there- 
The presumption of satisfaction does not, 
however, arise where the legacy is payable at a time 
different from the time when the testator’s indebt- 
edness is payable,®* although the difference in time 
seems insignificant;®> nor will the testator’s debt 
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90. I1l.—Tompson v. Wilson, 82 Ill. 
App. 29. 

Ky.—MeMillan v. Massie’s Ex’r, 27 
S.W.(2d) 416, 233 Ky. 808; Cloud v. 
Clinkinbeard’s Ex’rs, 8 B.Mon. 397, 48 
AAD, 3.97. 

Md.—Edelen’s FEx’rs 
Adm’rs, 2 Gill & J. 185. 

Mass.—Strong v. Williams, 12 Mass. 
391, 7 Am. D: 81. 

Mo.—Winner v. Shucart, 215 S.W. 
905, 202 Mo.App. 176. 

N.J.—Van Riper v. Van Riper, 2 N. 
Sel D0 ete 

N. Y.—iIn re Tracy, 72 N.H.1519,, 179 
N.Y. 501, 10 Prob.Rep.Ann. 21. 

N.C.—Perry v. Maxwell, 17 N.C. 488. 

Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641. 

Va.—-Stewart v. Conurad’s Adm’r, 40 
S.E. 624, 100 Va, 128. 

Eng.—Spinks v. Robins, 2 Atk. 491, 
26 Reprint 696; Bellasis v. Uthwatt, 
1 Atk. 428, 26 Reprint 271; Mathews 
v. Mathews, 2 Ves. 635, 28 Reprint 
405. 


N.B.—Bishop v. Robinson, 12 N.B. 


v. Dent’s 
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91. Mo.—Winner v. Shucart, 215 
S.W. 905, 202 Mo.App. 176. 


N.Y.—Fort v. Gooding, 9 Barb. 371. 


N.Gi— Dey v. Williams, 22 5N:C. 66; 
Perry v. Maxwell, 17 N.C. 488. 


Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641. 


Va.—Stewart v. Conrad’s Adm’r, 40 
S.E. 624, 100 Va. 128. 


Eng.—In re Keogh, L.R. 23 Ir. 257; 
Devese v. Pontet, 1 Cox Ch. 188, 29 
Reprint 1122; Barret v. Beckford, 1 
Ves.Sr. 519, 27 Reprint 1179. 


[a] Residuary bequest.—(1) A be- 
quest of all or a part of the testator’s 
residuary estate cannot be deemed a 
satisfaction, since at the time of the 
execution of the will the amount of 
such a bequest is uncertain (Dey v. 
Williams, 22 N.C. 66; Perry _v. Max- 
well, 17 N.C. 488; Byrne v. Byrne, 3 
Serg.&R. (Pa.) 54, 8 Am.D. 641; Stew- 
art v. Conrad’s Adm’r, 40 S.E. 624, 100 
Va. 128; In re Keogh, L.R. 23 Ir. 257; 
Devese v. Pontet,-1 Cox Ch. 188, 29 
Reprint 1122; Barret v. Beckford, 1 
Ves.Sr. 519, 27 Reprint 1179), (2) and 
may not be equal to the amount of the 
legatee’s debt (Stewart v. Conrad’s 
Adm’r, supra). 

92. Stone v. Pennock, 31 Mo.App. 
544; Fort v. Gooding, 9 Barb. (N.Y.) 
371; Dey v. Williams, 22 N.C.-66; In 
re Horlock, [1895] 1 Ch. 516; Pullen 
v. Cresy, Anstr. 830, 145 Reprint 1053; 
Mathews v. Mathews, 2 Ves. 635, 28 
Reprint 405. 


93. Wesco’s Appeal, 52 Pa. 195. 


[a] Bule applied.—Where a testa- 
tor bequeathed to his wife, to whom 
he was indebted, a sum in excess of 
the indebtedness due her, and by his 
will directed that the same should be 
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On the other 


payable immediately, it was held to 
be a satisfaction of his indebtedness. 
Wesco’s Appeal, 52 Pa. 195. 


94, Ill.—Fetrow v. Krause, 61 Ill. 
App. 238. 

Ky.—MecMillan y. Massie’s Ex’r, 27 
S.W.(2d) 416, 233 Ky. 808; Cloud v. 
Clinkinbeard’s Ex’rs, 8 B.Mon. 397, 48 
Aga. DD) ¢397. 


Md.—Edelen’s Ex’rs 
Adm’rs, 2 Gill&J. 185. 


Mo.—Winner v. Shucart, 215 S.W. 
905, 202 Mo.App. 176; Stone vy. Pen- 
nock, 31 Mo.App. 544. 


N.J.—Van Riper y. Van Riper, 2 N. 
Apo iby 


N.Y.—Phillips v. McCombs, 53 N.Y. 
494; Matter of Sherman, 53 N.Y.S. 
876, 24 Misc. 65, 2 Gibb.Surr. 485. 


‘ N.C.—Perry v. Maxwell, 17 N.C. 
88. 


Pa.—Byrne v. Byrne, 3 Serg.&R. 54, 
8 Am.D. 641; Schoenberg’s Estate, 17 
,Pa.Co, 488. 


Eng.—Clark v. Sewell, 3 Atk. 96, 26 
Reprint 858; Richardson v. Greese, 3 
Atk. 65, 26 Reprint 840; Nicholls v. 
Judson, 2 Atk. 300, 26 Reprint 583. 


$5. Clark v. Sewell, 3 Atk. 96, 26 
Reprint 858. 


[a] For example, a debt payable 
at the time of the testator’s death 1s 
not satisfied by a legacy directed to 
be paid a month after the death of the 
testator. Clark v. Sewell, 3 Atk. 96, 
26 Reprint 858. 


96. N.J.—Rusling _ v. Rusling’s 
Ex’rs, 8 A, 534, 42 N.J.Ha. 594._ 


N.Y.—Reynolds vy. Robinson, 82 N. 


vy. Dent’s 


Y. 103, 37 Am.R. 555; Clarke v. Bo- 
gardus, 12 Wend. 67. 
N.C.—Perry vy. Maxwell, 17 N.C. 


488. 
S.C.—Ladson v. Ward, 1 S.C.Hq. 314. 
Eng.—Hall v. Hill, 1 Dr.&War. 94. 


[a] Bequest to testator’s grand- 
children cannot be presumed a satis- 
faction of an indebtedness owing by 
the testator to his son, the father of 
the beneficiaries. Ladson vy. Ward, 1 
S.C.Kq. 314. 


97. U.S.—Glover v. Patten, 17 S.Ct. 
411, 165 U.S. 394, 411, 41 L.Ed. 760. 


Ind.—Allen v. Btter, 175 N.E. 286, 
92 Ind.App. 297. 


Ky.—Buckner’s Adm’r v. Martin, 
165 S.W. 665, 158 Ky. 522, L.R.A.1915B 
1156; -Smith va Park, $4 S.w, 1167, 
27. Ky.L. 351 [den reh 84 S.W. 304, 
QU NC Muse es 


Miss.—Gilliam v. Brown, 48 Miss. 
41. 


Mo.—Winner v. Shucart, 215 S.W. 
905, 202 Mo.App. 176. 

N.J.—Van Riper v. Van Riper, 2 N. 
AM ae all, 

N.Y.—Reynolds v. Robinson, 82 N. 


Y. 103; Im re Marshall’s Hstate, 196 
N.Y.S. 330, 119 Mise. 407; Matter of 


pte 
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/ 


to his creditor be presumed to be satisfied by a leg- 
acy which is to be given not to the creditor, but to 
a third person.°® 
testator, it is not presumed to be satisfied by a leg- 
acy given to the creditor where the indebtedness is 
unliquidated,®? or is contingent at the time of the 
execution of the will.°® 
deemed to be satisfied by a legacy given to his ered- 
itor where the debt and legacy are of a different 
nature, as to the subject matter®® or extent of in- 


As regards the debt owed by the 


A debt of the testator is not 


Sherman, 53 N.Y.S. 376, 24 Misc. 65, 
2 Gibb.Surr. 485; Williams v. Crary, 
5 Cow. 368. 


Pa.—Conkle v. Byers’ Ex'r, 127 A. 
848, 282 Pa.. 3753)° Horner's, Bx’c vy. 
McGaughy, 62 Pa. 189. 


Va.—Crouch y. Davis, 23 Gratt. (64 
Va.) 62 [error dism 94 U.S. 514, 24 
L.Ed. 281]. , 


Eng.—Le Sage vy. Coussmaker, 1 
Esp. 188, 170 Reprint 323. 


{a] Reason for rule.—(1) “It [the 
general rule] has never been applied 
to the case of an open and unliquidat- 
ed account; because the testator, in 
such case is not supposed to know 
how the balance stands and whether 
the legatee is his creditor or not.” 
Williams v. Crary, 5 Cow. (N.Y.) 368, 
370. (2) “For it cannot be assumed 
that by_a specific legacy the testator 
intended to discharge a liability the 
amount of which was unascertained.” 
Conkle vy. Byers’ Ex’r, 127 A. 848, 850, 
282 Pa. 875. 


[b] Rule applied.—(1) Where a 
claim against an estate for board, 
room, and care of the testator was on 
open account, and exceeded a legacy 
given claimant, such legacy was not 
presumed to be in satisfaction of the 
debt or any part thereof., Allen v. 
Etter, 175 N.E. 286, 92 Ind.Anp. 297. 
(2) A legatee’s claim against testatrix 
for an unliquidated account for board, 
lodging and other services the legacy 
was held not to be deemed a satis- 
faction for the amount due under such 
account. Williams v. Crary, 5 Cow. 
(N.Y.) 368. (3) Where a testatrix 
died owing two of her children an un- 
liquidated demand, as their guardian, 
which was a preferred debt by St. § 
3868, such indebtedness was not can- 
celed by a legacy in her will to such 
children larger than the provision 
made therein for her other children. 
Buckner’s Adm’r v. Martin, 165 S.W. 
665, 158 Ky. 522, L.R.A.1915B 1156. 


{c] “This is particularly true 
where the amount of the legacy is 
less than the amount due the legatee 
from the testator.” Allen v. Etter, 
175 N.E. 286, 289, 92 Ind.App. 297. 


$8 Williams v. Crary, 4 Wend. (N. 
Y.) 443; Perry v. Maxwell, 17 N.C. 
488; Adams vy. Lavender, McClell. 
& Y. 41, 148 Reprint 317. ; 


[a] Existence and amount of debt 
PS Rg Naas v. Maxwell, 17 N. 
‘. 488. 


99. Tll— tr 
Rise iat Fetrow vy. Krause, es Ts 


Pb et ered Le v. Huston, 37 Iowa 


Ky.—Dickson vy. Dickson, 202 S.W. 
891, 180 Ky. 423, L.R.A.1918F 765: 
Lisle v. Tribble, 17 S.W. 742, 92 Ky. 
304, 13 Ky.L. 595; Cloud v. Glinkin- 
eats s Ex’rs, 8 B.Mon. 397, 48 Am.D. 


fee ee v. Howard, 1 M4d.Ch. 
Mass.—Strong y. 


Williams, 12 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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terest. 


of the debt.2 


[§ 2143] (d) Where Will Contains Provision for 


Mass. 391, 7 Am.D. 81. 


N.J.—Bennett v. Piatt, 96 A. 482, 
85 N.J.Eq. 436 [aff 96 A. 895, 85 N.J. 
Eq. 602]; Russell vy. Minton, 7 A. 342, 
42 N.J.Eq. 123. 


Pa.—Derr’s Estate, 13 Phila. 224. 


Wis.—In re Shirley’s Will, 242 N. 
W. 207, 207 Wis. 549. 


Eng.—Richardson v. Elphinstone, 2 
Ves.Jr. 463, 30 Reprit 726; Forsight 
ne eae 1 Ves.Jr. 298, 30 Reprint 

53. 


[a] Illustrations.—(1) It has been 
held that a devise of land to the tes- 
tator’s creditor is not to be regarded 
as a satisfaction of a money debt. 
Fetrow v. Krausé, 61 TIll.App. 238; 
Lisle v. Tribble,-17 S.W. 742, 92 Ky. 
304, 13 Ky.L. 595; Owings’ Ex’rs v. 
Owings, 1 Harr.&G. (Md.) 484; Deich- 
man vy: Arndt, 22 A. 799, 49 N.J.Eq. 
106; Rusling v. Rusling’s Ex’rs, 8 A. 
534, 42 N.J.Eq. 594; Garret v. Evers, 
Mosely 364, 25 Reprint 441; Richard- 
son vy. Elphinstone, 2 Ves.Jr. 463, 30 
Reprint 726. (2) A devise of interest 
in land with a theater building there- 
on to the holder of the testator’s note 
was held not to discharge the debt, 
since the devise was not of the same 
nature as the debt. Bennett v. Piatt, 
96 A. 482, 85 N.J.Eq. 436 [aff 96 A. 895, 
85 N.J.Eq. 602]. (3) A bequest to the 
testator’s wife for life of all interest, 
rents, issues, and profits of his es- 
tate was held not to be deemed a 
satisfaction of a preéxisting mort- 
gage held by the wife, and this not- 
withstanding provisions in the will 
that the bequest was made in lieu of 
dower or any other right which by 
law she might be entitled to, since 
such language does not embrace debts 
due from him to her but only such 
rights in or to his property as the law 
gives to her as his widow. Russell v. 
Minton, 7 A. 342, 42 N.J.Eq. 123. (4) 
Similarly, a bequest of personal prop- 
erty, other than money to the testa- 
tor’s creditor is not to be deemed a 
satisfaction of a money debt owed 
by the testator. Smith v. Marshall, 
1 Root (Conn.) 159; Cloud v. Clinkin- 
beard’s Ex’rs, 8 B.Mon. (Ky.) 397, 48 
Am.D. 397; Deichman v. Arndt, 22 A. 
799, 49 N.J.Eq. 106; Perry v. Max- 
well, 17 N.C. 488. (5) Thus a legacy 
of household furniture, being a legacy 
of specific chattels, was held not to be 
deemed a satisfaction of a money 
debt due from the testator to the 
legatee for services rendered. Cloud 
v. Clinkinbeard’s Ex’rs, supra. (6) 
A will giving the testator’s widow 
household furniture and a life inter- 
est in a portion of the residue of the 
testator’s estate was held not to be 
intended to satisfy a debt of one 
thousand dollars due her under an 
antenuptial agreement, but to be in 
addition thereto. In re Shirley’s Will, 
242 N.W. 207, 207 Wis. 549. 


ip hairer Vv. -eark, 3h). 3095 in 
re Clare, 7 Jur.N.S. 769; Crompton v. 
Sale, 2 P.Wms. 553, 24 Reprint 858; 
Bartlett v. Gillard, 3 Russ. 149, 3 Eng. 
Ghisil4o 38 sReprinwrss2: SPerry:v. 
Perry, 2 Vern.Ch. 505, 23 Reprint 923. 


2, Gibbons v. Woodward, 3 Walk. 
(Pa.) 303. 

[a] Reasons for rule.—(1) ‘We 
cannot see how a testator can be pre- 
sumed to have intended the satisfac- 
tion of a debt, for which another per- 
son was equally bound, and for the 


Thus, where a testator is codebtor with 
another to a particular creditor, a legacy to him is 
not to be deemed to have been given in satisfaction 
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es that a legacy 
from the testator to the legatee where the will con- 
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Ordinarily no presumption aris- 
is given in satisfaction of a debt 


tains a provision for the payment of testator’s 


payment of which the testator could 
not know that any demand would ever 
be made upon. his estate, nor is it 
plain that the testator would have the 
right by giving a legacy to his credi- 
tor, to prevent said creditor from 
compelling payment of the debt by the 
surviving co-debtor.” Gibbons v. 
Woodward, 3 Walk. (Pa.) 303, 305. 
(2) “If the debt can thus be satisfied 
by a legacy, it would seem that the 
testator’s estate might call on the co- 
debtor for his portion of the debt so 
satisfied, and in a case of surety and 
principal, the principal might be com- 
pelled to pay back the whole of the 
debt to the surety’s estate,.so that 
said estate having, by payment of the 
legacy, satisfied the debt, would then 
receive the debt back from the princi- 
pal co-debtor, thus virtually being re- 
lieved from the payment of both 
legacy and debt.’’ Gibbons v. Wood- 
ward, supra. 


{b] For example, where a testa- 
trix was a joint debtor with another 
on a joint and several note, the rule 
that a legacy given to a creditor is 
presumed to be in satisfaction of the 
debt was held not to apply. Gibbons 
v. Woodward, 3 Walk. (Pa.) 303. 


3. Conn.—Appeal of Spurr, 163 A. 
608, 116 Conn. 108. 


Ill.—Stickel v. Neibuhr, 221 Ill.App. 
so Fetrow v. Krause, 61 Ill.App. 
238. 


Iowe.—-Mitchell v. Vest, 136 N.W. 
1054, 157 Iowa 336. 


Ky.—McMillan v. Massie’s Ex’r, 27 
S.W.(2d) 416, 233 Ky. 808; Dickson v. 
Dickson, 202 S.W. 891, 180 Ky. 423, 
L.R.A.1918F 765; Cloud vy. Clinkin- 
beard’s Ex’rs, 8 B.Mon. 397, 48 Am.D. 
397; Smith v. Park’s Adm’r, 84 S.W. 
1167, 27 Ky.l. 351 [den reh 84 S.W. 
304, 27 Ky.L. 12]. 


Md.—Hdelen’s Ex’rs Vv. 
Adm’rs, 2 Gill&J. 185. 


Mass.—Riley v. Flanagan, 161 N. 
E. 796, 264 Mass. 13; Smith v. Smith, 
1 Allen 129; Strong v. Williams, 12 
Mass. 391, 7 Am.D. 81. 


Mo.—Winner v. Shucart, 215 S.W. 
905, 202 Mo.App. 176. 


N.J.—Bennett v. Piatt, 96 A. 482, 85 
N.J-Eq. 436 [aff 96 A. 895, 85 N.J.Hq. 
602]; Deichman vy. Arndt, 22 A. 799, 
49 N.J.Eq. 106; Heisler v. Sharp’s 
Ex’rs, 14 A. 624, 44 N.J.Eq. 167 [aff 19 
Av’'621, 45 N.J.Eq. 367]; Russell v. 
Minton, 7 7A. $42; 42 NJ ba: 123. 


N.Y.—Reynolds v. Robinson, 82 N. 
Y. 103, 37 Am.R. 555; Boughton. v. 
Flint, 74 N.Y. 476, 5 Abb.N.C. 215; 
Fort vy. Gooding, 9 Barb. 371; In re 
Marshall’s Estate, 196 N.Y.S. 330, 119 
Misc. 407; Matter of Enos’ Wstate, 
115 N.Y.S. 863, 61 Misc. 594; Matter 
of Dailey, 89 N.Y.S. 538, 43 Misc. 552, 
4 Mills Surr. 305; Balles v. Bacon, 3 
Dem.Surr. 47. 

N.C.—Baptist Female University v. 
Borden, 44 S.E. 47, 1007, 132 N.C. 476, 
8 Prob.Rep.Ann. 654; Perry v. Max- 
well, 17 N.C. 488. 


Pa.—In re Coane’s Hstate, 165 A. 2, 
310 Pa. 138; Gibbons v. Woodward, 3 
Walk. 303; In re Hardeman’s Estate, 
85 Pa.Super. 313. 


R.I.—Harris v. Rhode Island Hos- 
pital Trust Co.) JOeRe sis. y 


S.C.—Owens vy. Simpson, 26 S.C.Kq. 
405. 


Dent’s 


debts;? but where a will provides for the payment 


Wash.—Olsen v. Hagan, 172 P. 1173, 
102 Wash. 321. 


Wis.—In re Shirley’s Will, 242 N. 
W. 207, 207 Wis. 549. 


Eng.—Glover v. Hartcup, 34 Beav. 
74,55 Reprint 560; Jefferies v. Michell, 
20 Beav. 15, 52 Reprint 507. 


oy deep v. Cole; 5 U.G.Q2:B:0:S. 


fa] Reason for rule.—‘“It is now 
understood that express. direction 
in the will for the payment of debts, 
requires the debt as well as the lega- 
ey to be paid; because the testator 
says that it is his intention.” Perry 
v. Maxwell, 17 N.C. 488, 499. 


“Tf there is a direction in the will 
. . . that all of the debts of the 
testator be paid, this direction will 
negative the idea that the bequest 
was intended by the testator to be 
payment or a part payment of the 
ereditor. Allen vy. Etter, 175 N.E. 286, 
289, 92 Ind.App. 297. 


[b] Rule applied.—(1) A legacy 
from a church rector for services as 
sexton was held not to be a satisfac- 
tion of a claim against the testator 
for personal services in view of a pro- 
vision in the will directing the pay- 
ment..of 7) “just “debts.” Riley  v. 
Flanagan, 161 N.E. 796, 264 Mass. 13. 
(2) Where a testator directed that 
his just debts be paid and stated fur- 
ther that he was not indebted to any- 
one except a named person other than 
a legatee of a life interest in a speci- 
fied fraction of his estate, it was held 
that such bequest was not to be re- 
garded as satisfaction of the lega- 
tee’s claim against the testator’s es- 
tate for board, laundry, and nursing. 
fea of Spurr, 163 A. 608, 116 Conn. 


_(c] Weight to be given to provi- 
sion.—(1) A direction to pay ‘my just 
debts” creates a strong presumption 
against the theory that the testatrix 
intended that a legacy was in lieu of 
a claim for services rendered her. 
In re Marshall’s Estate, 196 N.Y.S. 
330, 119 Misc. 407. (2) ‘An express 
direction for the payment of all 
cinies MASDUS. has been held 
to be of some force in considering 
whether a legacy was intended as 
payment of a debt due by the testator 
to the legatee.”’ In re Hardeman’s 
Hstate, 85 Pa.Super. 313, 316. (3) 
“Such a direction has been relied on 
as dgcisive that there was no inten- 
tion that what was called by tesiatuc 
himself a gift, should be a payment.” 
Perry v. Maxwell, 17 N.C. 488, 498. 


{d] Where all property of deceas- 
ed constitutes assets for payment of 
his debts.—(1) Although it has been 
said that a provision in the will for 
the payment of the testator’s debts is 
immaterial to the determination of 
the question whether a legacy to the 
testator’s creditor operates as a satis- 
faction of the debt due by testator 
where all the real and personal prop- 
erty of deceased persons are made as- 
sets for the payment of debts, and 
that such direction when appearing 
in a will is to be regarded as a mere 
matter of form pursuing the English 
precedents (Byrne v. Byrne, 3 Serg. 
&R. 54, 8 Am.D. 641), (2) neverthe- 
less it has been held that, notwith- 
standing all property of the deceased 
constitutes assets for the payment of 
his debts, where in a particular case 
the intention of the testator as to 
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of debts of testator to a specified class of his cred- 
itors a gift under the will to one of the testator’s 
creditors who is outside of the class named may be 
deemed to be in satisfaction of the testator’s debt 
to that ereditor.* Of course, where the language of 
a will containing a provision for the payment of 
debts clearly indicates that a provision for the ben- 
efit of a particular person is in payment of an ob- 
ligation due to that person from the testator, the 
intention of the testator as so manifested will be 
construed as payment of the obligation.© Thus a 
will whereby the testatrix, after directing her ex- 
ecutor to pay all of her just debts not overlooking 
the indebtedness of a specified sum to a named 
daughter of the testatrix and specifying that the 
sum mentioned in a legacy to such daughter was the 
amount of a legacy left the daughter by the will 
of her father and for which amount the named 
daughter’s guardian was holding the obligation of 
the testatrix, was held to be a legacy in satisfaction 
of an obligation rather than a mere acknowledgment 
of a debt,® and where it is apparent that the tes- 
tator did not regard the claim of one made a donee 
under the will as a debt, the gift under the will 
may be deemed to be in satisfaction of such claim.” 


[§ 2144] (e) As Affected by Validity, Form, or 


whether a legacy is given in satisfac- 
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state be sold to pay them. 


Terms of Obligation on Which Debt Is Based. The 
presumption that a legacy is given in satisfaction of 
claim against the testator may apply where the claim 
of the legatee, outside of the will, is based upon a 
gratuitous promise.* A legacy to a creditor made 
in pursuance of a previously executed contract be- 
tween him and the testator that such legacy should 
constitute a satisfaction of the testator’s debt is held 
to have the intended effect.® Similarly, where a will 
contains a provision whereby a named person, in 
pursuance of a previously executed contract, is to 
receive certain property the gift of such property 
has been regarded as a satisfaction of the obliga- 
tion imposed by the contract on decedent towards 
the person for whose benefit the provision in the 
will was made,’° as where, by the terms of a written 
agreement between the testatrix and one who had 
loaned her money, certain property which was 
pledged to secure the loan was, at the time of tes- 
tatrix’ death, to become the property of the lender 
provided the loan was not repaid at that time, the 
lender’s title to such property was merely confirmed 
by the probate of a will which purported to give 
him such property and he was not entitled to re- 
payment of the loan in addition to the gift referred 
to in the will.t+ On the other hand, there is no 


Ward v.; strued as a substitute for a gratuitous 
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tion of the testator’s debt may be in- 
ferred from such provision it may be 
regarded in determining whether such 
legacy should so operate (Swint’s 
Hst., 13 Pa.Dist.&Co. 433), (3) as 
where the testator makes no differen- 
tiation between the legatees who were 
ereditors and those who were not 
(Swint’s Est., supra). 


[e] Direction by testator conclu- 
sive on executors and legatees.—(1) 
When a testator directs that certain 
debts of his should be paid, his execu- 
tors and legatees cannot contest the 
validity of such debts. Myron v. 
Roisland, (N.D.) 247 N.W. 893. (2) 
“A testator has the right, as against 
beneficiaries and legatees, to direct 
the payment of claims or debts in 
specific amounts and to charge his 
property with the payment thereof, 
and when he specifies a certain debt 
in his will and directs the payment 
thereof, the executor, and the benefi- 
ciaries or legatees, cannot be heard to 
say that the claim is invalid and 
ought not to be paid out of funds 
which would otherwise go to benefi- 
ciaries or legatees.” Myron y. Rois- 
land, supra. (3) Duty of representa- 
tive to contest claims against estate 
of decedent generally see Executors 
and Administrators § 1080. (4) Effect 
of testamentary provisions on neces- 
sity for presentation of claims 
against estate see Executors and Ad- 
ministrators § 942. 


4 Ward v. Coffield, 16 N.C. 108. 


[a] Tilustration.—Where ‘a_ tes- 
tator devised all of his North Caro- 
lina property to one son, and all Ten- 
nessee property to another son to 
whom the testator owed a debt which 
was less in amount than the value of 
the Tennessee property devised, it 
was held that the testator’s debt was 
deemed to be satisfied by the devise 
of the Tennessee property to the sec- 
ond son notwithstanding a provision 
in the will charging the property in 
North Carolina with testator’s just 
debts owing in that state, and direct- 
ing that sufficient property in that 


Coffield, 16 N.C. 108. 
5. See cases infra notes 6, 77 


6. Johnson vy. Bullard, 216 N.W. 
396, 241 Mich. 170... 


[a] Reason for rule.—“The moth- 
er did not leave it to the daughter to 
prove the claim against the estate, 
but directed payment. If not intend- 
ed as a legacy, the mother went to 
considerable unnecessary pains. If 
the daughter held the mother’s obli- 
gation to pay $3,000, it was wholly 
unnecessary to provide proof thereof 
by will, for the daughter could prove 
her claim by the obligation mentioned 
in the will. The mother was intent 
upon something more than merely 
stating a fact to be employed as evi- 
dence; she willed the daughter $3,000, 
and gave her reason for doing so. 
The fact that her reason was an in- 
debtedness owing the daughter does 
not render her purpose futile. The 
mother exercised her right of bounty 
in constituting the daughter a lega- 
tee; thereby saving the daughter the 
trouble of proving the claim and giv- 
ing herself the satisfaction of having 
done the right thing.” Johnson vy, 
Bullard, 216 N.W. 396, 241 Mich. 170. 


7. Whitaker v. Whitaker’s Adm’r, 
179 S.W. 584, 166 Ky. 632. 


[a] Thus, where a testator devised 
to his wife in fee certain land which 
her money had helped to pay for, 
and bequeathed to her a life estate in 
other land, it was held that notwith- 
standing a direction for the payment 
of the testator’s debts where it was 
apparent that he did not regard the 
wife’s claim based upon the money 
she had supplied as a debt the gift 
under the will was held to constitute 
a satisfaction of the wife’s claim. 
Whitaker v. Whitaker’s Adm’r, 179 S. 
W. 584, 166 Ky. 6382. 


8. Thum’s Mst., 5 Pa.Dist. 739, 18 
Pa.Cor, 615. 


[a] Rule applied.—A legacy to a 
theological seminary for the purpose 
of educating needy students, deem- 
ed worthy of assistance, was con- 


promise of the testatrix to give the 
same amount to the same institution 
for the endowment of a professor- 
ship, and particularly where the lat- 
ter purpose had been accomplished, 
prior to the execution of the will, 
by contributions received from other 
sources. Thum’s Est., 5 Pa.Dist. 739, 
LS-s Paio: 61/5. 


9. McLaughlin v. Webster, 35 N. 
E. 1081,-141 N.Y. 82. 


[a] Evidence.—(1) Where a tes- 
tator and his creditor agree that the 
debt owing by the testator shall be 
deemed paid and satisfied by a pro- 
vision in favor of the creditor in the 
testator’s will, and that provision is 
made and the creditor has received 
the benefit of it, those facts may be 


Shown under pleading alleging pay- 


ment or satisfaction generally. Mc- 
Laughlin v. Webster, 85 N.E. 1081, 141 
N.Y. 82. (2) Evidence held insuffi- 
cient to show conclusively that there 
existed an agreement between the 
testator and the legatees that he 
should pay for their services both by 
certain gifts in his lifetime and also 
by legacies in his will. Reynolds v. 
Robinson, 82 N.Y. 108, 87 Am.R. 555. 
(3) Parol evidence of testator’s in- 
tent with reference to devise or be- 
quest to creditor see infra § 2147. 


10. See case infra note 11. 


11. In re Cartledge’s Estate, 192 
N.Y.S. 838, 118 Misc. 131. : 


[a] Rule applied.—A devise by a 
testatrix of ‘real’ property, which 
was shown to be intended as a gift 
of the stock in the corporation own- 
ing real property, was held, under 
the evidence of a particular case to 
be only a confirmation of a previous 
contract between the testatrix and a 
devisee, whereby the devisee was to 
receive the stock on the death of the 
testatrix in satisfaction of his claim 
for advances to pay the expenses of 
the corporation, so that he could not 
make a claim for such advances 
against the estate, in addition to re- 
ceiving the stock. In re Cartledge’s 
Estate, 192 N.Y,S. 838, 118 Mise. 131. 


— 
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presumption that a legacy satisfies a claim which 
is based on a commercial instrument capable of 
transfer by the legatee to a stranger in the lifetime 


of the testator.12 


[§ 2145] (f£) Sufficiency of Assets To Pay Both 
In determining whether or not 
the testator intended a donation to be in satisfaction 
of a claim against him, regard may be had to the 
quantum of the testator’s estate and his general in- 
tention in disposing of it so that where there is a 
sufficiency of assets to pay both debts and legacies 


Debts and Legacies. 
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as a satisfaction.18 


[§ 2146] (g) Miscellaneous Matters Constituting 
Exceptions to, or Affecting Operation of, General 
In addition to the rules heretofore consid- 
ered,** to determine whether or not a gift under a 
will to a ereditor of the testator is to be regarded 
as a satisfaction of the debt owed to the particular 
creditor by the testator, it is held that such satis- 
faction is not to be presumed where the debt is con- 
tracted after the date of the will,!® or where the 
obligation of the testator is to account for trust prop- 


a legacy will not be deemed to have been intended | erty*® or for funds in the hands of a testator as 


12. Schoenberg’s Estate, 17 Pa.Co. 
488; Carr v. Eastabrooke, 3 Ves.Jr. 
561, 30 Reprint 1156. See Mitchell 
v. Vest, 136 N.W. 1054, 157 Iowa 336 
(where the fact that the wife of the 
testator, named as donee under his 
will also held a negotiable note evi- 
dencing a debt of the testator to her 
and secured by a mortgage, and where 
there was no claim that she might 
not have sold the note without in any 
way affecting her rights under the 
will, it was held that she was not 
put to an election between enforcing 
er oan es and claiming under the 
will). 


13. Ky.—Cloud vy. Clinkinbeard’s 
Ex’rs, 8 B.Mon. 397, 48 Am.D. 397. 


Mass.—Strong v. Williams, 
Mass. 391, 7, Am.D.. 81. 


N.C.—Dey v. Williams, 22 N.C. 66. 


Pa.—Byrne v. Byrne, 3 Serg.&R. 
54,-8 Am.D. 641; Swint’s Estate, 13 
Pa.Dist.&Co. 433. ) 


Tex.—Pitts v. Van Orden, (Civ. 
App.) 158 S.W. 1043 [rev on other 
grounds (Commn.App.) 206 S.W. 830]. 


Eng.— - Vv. Powell, 10 Mod. 
398, 88 Reprint 780; Chancey’s Case, 
1 P.Wms. 408, 24 Reprint 448; Cuth- 
bert yv. Peacock, 1 Salk. 155, 91 Re- 
print 143. 


“Where a man has estate sufficient 
both for justice and generosity, and 
where the language of the instrument 
does not import a payment, a legacy 
is regarded as a donation, the mere 
offspring of the testator’s bounty.” 
Cloud v. Clinkinbeard’s Ex’rs, 8 B. 
Mon. (Ky.) 397, 399, 48 Am.D. 397. 


[a] Rule applied.—Where dece- 
dent, after having converted the in- 
terest of a legatee in the will of a 
previously deceased testatrix himself 
bequeathed a legacy to the same lega- 
tee from his own estate more than 
sufficient to satisfy the indebtedness 
of decedent to the legatee, and not- 
withstanding decedent also made be- 
quests to others to whom he was nei- 
ther related nor indebted, the bequest 
should not be regarded as satisfying 
the debt, particularly in view of the 
fact. that the testator’s estate was 
more than sufficient to pay his debts 
and to satisfy the special bequests 
made by him. Pitts v. Van Orden, 
(Tex.Civ.App.) 158 S.W. 1043 [rev on 
other grounds (Commn.App.) 206 S. 
W. 830). 


[b] Services rendered gratuitous- 
ly.— While a general legacy given to 
discharge a subsisting debt due from 
the testator is entitled to preference 
over other general legacies, if the as- 
sets be insufficient, a legacy given for 
services rendered gratuitously by the 
legatee is not entitled to priority since 
there was no legal obligation to pay 
therefor, although they were highly 
beneficial. Harper vy. Davis, 80 A. 
1012, 115 Md. 349, 35 L.R.A.N.S. 1026, 
Ann.Cas.1913A 861; Matthews v. Tar- 
garona, 104 Md. 442; 


12 


Buchanan v. 


Pue, 6 Gill 112. 
14 See supra §§ 2140-2145. 


15, U.S.—Glover v. Patten, 17 S.Ct. 
411, 165 U.S. 394, 41 L.Ed. 760. 


Cal.—White v. Deering, 177 P. 516, 
388 Cal.App. 433. 


La.—Delaureal vy. Roguet’s Succes- 
sion, 149 So. 464, 177 La. 815; Succes- 
sion of Fellon, 83 So. 208, 145 La. 967. 


N.J.—Heisler v. Sharp, 14 A. 624, 
626, 44 N.J.Eq. 167 [aff 19 A. 621, 45 
N.J.Eq. 367]. 


So ee es v. Crary, 4 Wend. 
toe 


N.C.—Baptist Female University v. 
Borden, 44 S.E. 47, 1007, 132 N.C. 476, 
8 Prob.Rep.Ann. 654; Perry v. Max- 
well, 17 N.C. 488. 


Pa.—In re Hardeman’s WHstate, 85 
Pa.Super. 313; Benkert’s Bst., 5 Pa. 
Dist: 737,/18: Pa.Co. 603. 


S.C.—Sullivan v. Latimer, 
701, 38 S.C. 158. 


Va.—Crouch v. Davis’ Ex’r, 23 
Gratt. (64 Va.) 62 [error dism 94 U.S. 
514, 24 L.Ed. 281]. 


Wash.—In re Adin’s Estate, 202 P. 
262, 117 Wash. 693. 


Eng.—La Sage v. Coussmaker, 1 
Esp. 188, 170 Reprint 323; Thomas v. 
Bennet, 2 P.Wms. 341, 24 Reprint 757; 
Cranmer’s Case, 2 Salk. 508, 91 Re- 
print 434. 


Ont.—Re Murray, 4 Ont.L. 418. 


[a] Other statements of rule.—(1) 
“The legacy could not be pretended to 
be a satisfaction of a debt incurred 
after the date of the will.” Fowler 
v. Fowler, 3 P.Wms. 353, 355, 24 Re- 
print 1098 [quot In re Hardeman’s Hs- 
tatesS5, Pacsuperi.313,.014].. .€2) . {it 
is plain that there can be no pre- 
sumption of an intent to satisfy a 
debt by a legacy which the testator 
does not incur until after he has made 
his will.’”’ Heisler v. Sharp, 14 A. 
624, 626, 44 N.J.Eq. 167 [aff 19 A. 
621, 45 N.J.Eq. 367]. (38) “A legacy 
was never deemed a Satisfaction for 
a legal demand when .. . the 
legacy . . . was given before the 
time when the demand accrued, or the 
debt was contracted, unless it was 
expressly said in the will, that it 
should be a satisfaction.” La Sage 
v. Coussmaker, 1 Esp. 188, 170 Reprint 
823 [quot White v. Deering, 177 P. 
516, 518, 38 Cal.App. 433]. 


[b] Rule applied.—(1) Where a 
will was made when the testator was 
about to leave his residence for an 
infirmary with the expectation of dy- 
ing there, his legacies to persons, 
with whom for many years he had 
maintained intimate and friendly re- 
lations, cannot be regarded as com- 
pensation to them for board, lodging, 
and nursing furnished. after he re- 
turned from infirmary. Succession of 
Fellon, 83 So. 208, 145 La. 967. (2) A 
legacy given to a physician “as re- 


17 S.E. 


muneration for years of medical serv- 
ices” was held not to cover services 
rendered the testator subsequent to 
the date of the will. Delaureal v. 
Roguet’s Succession, 149 So. 464, 177 
La. 815. (3) A legacy given “in con- 
sideration of the kind treatment and 
services rendered” decedent by the 
legatee was held not to be in satisfac- 
tion of a debt for services rendered 
after the date of the will since the 
legacy does not purport to be given 
in payment of services rendered and 
to be rendered until the testatrix’ 
death, but rather expresses the con- 
sideration or motive which impelled 
the gift. In re Hardeman’s Estate, 85 
Pa.Super. 313. (4) Where an admin- 
istrator had been the friend and em- 
ployee of deceased, and was made a 
beneficiary under the will with pro- 
vision that property given him was 
“in lieu of any and all interests which 
he might claim in any property or in 
any portion thereof, or on any claim 
or obligation against me,” his claim 
for reimbursement for the expenses 
of the last sickness of the deceased 
was not one contemplated by the will. 
In re Adin’s Estate, 202 P. 262, 117 
Wash. 693. 


[c] “It would require a clear in- 
tent apparent in the will to make it 
include payment for services to be 
rendered in the future.” In re Harde- 
man’s Estate, 85 Pa.Super. 313, 315. 


[d] Codicil executed subsequent 
to time indebtedness incurred.—(1) A 
provision for a gift to a particular 
legatee was held after payment of the 
legacy to the donee to be in satisfac- 
tion of a claim against the testator’s 
estate arising out of a contract ex- 
ecuted subsequent to the execution 
of the will but prior to the execution 
of a codicil which referred to the 
provision in question, since the will 
was confirmed and republished as of 
the date of the codicil. Thompson’s 
Histate,. 127 A. 775, 282 Pa. 3715 (2) 
Execution of codicil as repyblication 
oe aan generally see supra § 576 in 


[e] Clause stating gift to be in 
liev, of other claims.—Notwithstand- 
ing a clause in the will stating that 
a legacy to the testator’s wife was 
to be accepted by her in lieu of dower 
and any other rights and claims which 
she may make against the testator’s 
estate, it was held that her acceptance 
of the legacy did not operate as satis- 
faction of a debt which was contract- 
ed subsequent to the execution of the 
will and which debt was evidenced by 
@ promissory note executed subse- 
quent to the time the will was execut- 
ed. In re Schuster’s Will, 205 N.Y.S. 
268, 269, 123 Misc. 314 [cit Cyc]. 


16. Thompson v. Wilson, 82 Tl. 
App. 29; Van Riper v. Van Riper, 2 
N.J.Eq. 1; Harris v. Rhode Island 


Hospital Trust Co., 10 R.I. 313; Tay- 
lor v. Taylor, 4 Jur.N.S. 1218. 
[a] Rule applied.—(1) A legacy 


by a husband, who as trustee of prop- 
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guardian of the donee under the will.17 
been held that a legacy given by a testator to his 
servant is not to be deemed to have been given in 
satisfaction of the servant’s claim for services un- 
less there is language in the will itself from which 
no other conclusion is permissible,*® and, of course, 
where the language of the will indicates that the tes- 
tator did not intend that a gift to one who has per- 
formed services for him should be regarded as pay- 
ment thereof it will not have that effect.t® 


Directions in will. Where a will contains divec- 
tions from which it may be inferred that the testa- 


erty for the benefit of his wife had 
converted the trust property to his 
own use, cannot operate as a Satis- 
faction of his obligation as trustee, 
and this notwithstanding the legacy 
was of a greater value than the con- 
verted trust property. Taylor v. Tay- 
lor, 4 Jur:N.S: 1218. (2) Where a 
testator bequeathed to his wife cer- 
tain stocks of which he was trustee 
for her benefit, it was held that such 
bequest was not to be deemed a satis- 
faction of the testator’s obligation as 
trustee. Harris v. Rhode Island Hos- 
pital Trust Co., 10 R.I. 313. 


17. Buckner’s Adm’r v. Martin, 165° 
S.W. 665, 158 Ky. 522, L.R.A.1915B 
1156; In re Klein, 142 N.Y.S. 557, 80 
Mise. 377, 10 Mills Surr. 242. 

[a] Bule applied.—(1) Where the 


guardian of her children after using 
the guardian funds as her own de- 
vised to the children who were her 
wards property largely in excess of 
that given to other children, it was 
held that the wards were entitled to 
be paid as such in addition to re- 
ceiving the testamentary bounty. 
Buckner’s Adm’r v. Martin, 165 S.W. 
665, 158 Ky. 522, L.R.A.1915B 1156. 
(2) Where the will of a guardian who 
had used the funds of her ward gave 
all her property to her daughter, and 
to the ward, her grandchild, to be di- 
vided equally between them, and pro- 
vided that on the death of her grand- 
child before becoming of age his 
share should go to her daughter, the 
bequest to the grandchild was held 
not to be given in satisfaction of the 
sum due him from the testatrix as 
guardian. In -re Klein, (142 .NvY-S. 
557, 80 Misc. 377, 10 Mills Surr. 242. 


18. White v. Deering, 166 P. 516, 
38 Cal.App. 433; Succession of Palmer, 
68 So. 405, 137 La. 190. 


“Where a legacy is made .. . 
to a person to whom wages are due, 
the judgment of the law is not that 
the legacy is made in payment of the 
wages, but that it is made out of a 
spirit of generosity as a gift.’ Suc- 
cession of Palmer, 68 So, 405, 407, 137 
La. 190 [quot Doty v. Spokane & 
Fastern Trust Co., 261 P. 788, 790, 146 
Wash. 95], 


[a] Reason for rule. Ai I ass KS} 
neither strange nor wholly anomalous 
that a person, in making a testa- 
mentary disposal of his estate, should 
give a portion thereof to friends or 
persons, not related to him by blood 
or otherwise, who had been in the 
lifetime of the testator in such close 
association and on such terms of in- 
timacy with him as to have won his 
lasting love, friendship, and _ confi- 
dence. Even a menial servant’s rela- 
tions to his master usually involve 
the administration of matters which 
directly affect the latter’s personal 
comfort and material happiness, and 
it is, therefore, never a matter of 
surprise when it develops that in his 
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It has also 


tent.?+ 


last will a master has bestowed upon 
his servant, though his services have 
been of a menial nature, some bene- 
faction or given him a legacy solely 
out of consideration for his faithful- 
ness aS a servant. Hence the books 
are full of cases where servants have 
been left legacies by their masters of 
far greater value than any services 
they had rendered, or which they were 
capable of rendering in the capacities 
in which they were employed, are 
reasonably worth, and from those 
cases it may safely be laid down as 
the common rule, even in those in- 
stances where the fact is not directly 
expressed in the testament itself, that 
the master thus remembers his serv- 
ant, not because in his opinion the 
servant has not been or will not have 
been sufficiently compensated for his 
services, or not because the master 
thus intends to pay for the services 
rendered him by the servant, but be- 
cause of some sentiment of affection 
or personal attachment which the 
master has formed and fostered in his 
lifetime and to the end for the 
servant. Therefore, it seems to us 
that the true rule is and ought to be, 
in the interpretation of such bequests, 
that the presumption is that they 
are not made in lieu or satisfaction of 
compensation due to the servant from 
the testator, unless there is language 
in the testament itself from which no 
other conclusion is permissible.” 
White v. Deering, 177 P. 516, 38 Cal. 
App. 4383, 439. 


[b] Ruie applied. — Where by a 
will executed several months before 
the death of the testatrix she gave 
a legacy to one who nursed and cared 
for her up to the time of her death, 
the legacy was not regarded as pay- 
ment for such services so as to pre- 
vent the person who rendered them 
from also collecting from testatrix’s 
estate for “services aS nurse house- 
keeper and secretary” of the testatrix. 
White v. Deering, 177 P. 516, 38 Cal. 
App. 433. \ 


[c] Under statutory provision 
that a legacy made to a servant shall 
not be deemed to be in compensation 
of his wages, a legacy made to a 
person to whom wages are due from 
the testator the judgment of the law 
is not that the legacy is made in pay- 
ment of the wages but that it is made 
out of a spirit of generosity as a gift. 
Succession of Palmer, 68 So. 405, 137 
La. 190. 


[d] Inadequacy of legacy.—(1) 
Utter inadequacy of the legacy may 
show that a legacy to a servant of 
the testator was not intended as pay- 
ment for services rendered. Succes- 
sion of Palmer, 68 So. 405, 187 La. 190. 
(2) Thus a legacy of one hundred dol- 
lars to opponent to whom wages for 
nursing and attendance, amounting 
to one thousand five hundred dollars 
or more, were due, for which adequate 
compensation was to be made by will, 


[§§ 2146-2147 


tor intended that provisions made in the will should - 
operate as a satisfaction of claims which may be 
asserted by the beneficiaries of such provisions, the 
testator’s intention will, of course, be given effect.?° 


[§ 2147] (h) Paroi Evidence of Testator’s In- 
When no presumption that a testamentary 
provision for a creditor was intended as a satisfac- 
tion of a debt owing by the testator to the benefici- 
ary is created by the provisions of the will, parol 
proof of such an intention on the part of the execu- 
tor is not admissible.?? 
evidence was held to be inadmissible to prove that 


On the other hand, parol 


was held to be a gift. Succession of 


Palmer, supra. 


19.. Appeal of Spurr, 
116 Conn. 108. 


[a] Tllustration.—A gift to a niece 
of the testator’s wife in a will where- 
in the testator provided for payment 
of debts but stated that he was in- 
debted only to a named person other 
than the niece was held not to be 
made in payment of the testator’s ob- 
ligation for services rendered; hence 
the niece was entitled to a life use 
of realty agreed to be left her for 
services and was also entitled to col- 
lect an amount due for the reasonable 
value of her _ services. Appeal of 
Spurr, 163 A. 608, 116 Conn. 108. 


20. See cases infra this note. 


[a] hus (1) where it was within 
a testamentary trustee’s power to 
liquidate an alleged indebtedness of 
the estate, under an agreement or en- 
dowment to a certain library, by stip- 
ulating that designation should be in 
lieu of claim, in view of the trustee’s 
testimony that had he known of the 
testator’s engagement to pay the li- 
brary ten thousand dollars he would 
have considered his designation of 
twenty thousand dollars as liquida- 
tion thereof, the designation of the 
latter sum under the terms of the 
will and the acceptance of such sum 
was held to preclude recovery of the 
former sum from the testator’s estate. 
In re Thompson’s Estate, 127 A. 775, 
282 Pa. 371. (2) Where a will ad- 
vised the executors, for equal divi- 
sion, to sell the houses owned by the 
testatrix, except her home, which she 
devised to a son to whom she was in- 
debted, and it appeared that, if the 
home property was given to the son 
in full discharge of the indebtedness 
to him, and the other property divid- 
ed among the other children, a sub- 
stantially equal division would be 
made, the will gives the home to the 
son on condition he accepts it in dis- 
charge of the testatrix’ indebtedness 


163 A. 608, 


to him. Brown v. Brown, 104 S.E. 
889, 180 N.C. 488. 
21. Sufficiency of evidence to show 


agreement that testator’s debt be paid 
ee eon in his will see supra § 


22. Cloud v. Clinkinbeard’s Ex’rs, 
8 B.Mon. (Ky.) 397, 48 Am.D. 397; 
Winner v. Schucart, 215 S.W. 905, 908, 
202 Mo.App. 176 [cit Cyc]; Reynolds 
v. Robinson, 82 N.Y. 108, 107, 37 Am. 
R. 555; Phillips v. McCombs, 53 N.Y. 
494; Eaton v. Benton, 2 Hill (N.Y.) 
576; Schoenberg’s Hst., 17 Pa.Co. 488. 


“The recent and best authorities 
seem to establish the rule that parol 
evidence of the intention of the testa- 
tor is not admissible to fortify a legal 
presumption raised against the ap- 
parent intention of the testator, ex- 
cept in answer to evidence impeach- 
ing it, or to create a presumption con- 
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the testator intended that both the legacy and the 
debt should be paid.?* But if the presumption of 
satisfaction is deducible from the face of the will 
and the nature and character of its provisions, parol 
evidence is admissible to show the testator’s inten- 
tion, either in confirmation or rebuttal of the pre- 
sumption.” 


[§ 2148] (2) Where Expressly Declared To Be 
or Not To Be in Satisfaction of Debt. Where the 
testator expressly declares that a bequest shall be 
in satisfaction of a debt owing by the testator to 
the legatee, the bequest will so operate in case the 
beneficiary accepts it.2® It is otherwise, however, 
where there is a misrecital of the testator’s indebt- 
edness in the clause directing the payment of his 
debts.2® Where the testator declares that the tes- 
tamentary benefaction is not to be in satisfaction of 
a debt it will not, of course, be regarded as satis- 
fied.?7 


Express declaration as to satisfaction by one of 
several legacies. When a testator expressly declares 
that one of the legacies provided for in his will shall 


trary to the apparent intention, when]{N.E. 371, 148 Mass. 204. 
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be in satisfaction of a debt owing by him to the 
beneficiary, the fact that he does not so declare an- 
other legacy to be in satisfaction is evidence that 
he did not so intend it.?8 Likewise, a declaration 
that one legacy shall not be in satisfaction raises 
a presumption that a subsequent bequest to a ered- 
itor of an amount in excess of the testator’s indebt- 
edness to him was intended as a satisfaction.?°® 


[§ 2149] (8) Partial Satisfaction; Deduction and 
Adjustment. Where the amount of a legacy, giv- 
en to a creditor of testator, is less than the amount 
of his indebtedness to such ereditor it has been 
held that the legacy shall not even have the effect 
of a partial satisfaction.*®° But it has also been held 
that where it is shown that it was the intention of 
all the parties that the testator was to pay for sery- 
ices by a provision in his will, then the main ques- 
tion to be determined is whether the provision made 
by the will was sufficient to pay for such services, 
and if insufficient the legatee may recover from the 
testator’s estate for such services after deducting 
the amount of the legacy which acts as pro tanto 
satisfaction of the debt.*t The amount of a debt 


mistake recites the indebtedness ow- 


no such presumption is raised by 
law.” Reynolds v. Robinson, supra. 


{a] Reason for rule.—‘‘A legacy 
implies a bounty and not a payment 
and to permit extrinsic evidence of 
the declaration of the testator to 
change the material import of the 
donative words would be to contradict 
by oral evidence the legal effect of 
the written evidence and would vio- 
late the statute of willis.” Reynolds 
v. Robinson, 82 N.Y. 103, 107, 37 Am. 
RROD De 


[b] Rule applied.—(1) Where a 
man, indebted to his son, bequeathed 
to the son the exact amount of the in- 
debtedness, to be paid two years after 
the father’s decease, evidence of 
declarations by the testator to the 
serivener that said legacy was to be 
in settlement of the debt was inad- 
missible to establish either the in- 
tent of the testator that the bequest 
should constitute a satisfaction of the 


debt or an agreement between him 
and the son to the same effect. Phil- 
lips v. McCombs, 53 N.Y. 494. (2) 


Declarations of a testator tending to 
show that a legacy was given to a 
daughter as a payment for certain 
services rendered were held inadmis- 
sible. Reynolds v. Robinson, 82 N.Y. 
103, 3] AMR. 505. 


23. Fowler v. Fowler, 
353, 24 Reprint 1098. 


3 P.Wms. 


24. Miss.—Gilliam v. Brown, 43 
Miss. 641. 

N.Y.—Williams y. Crary, 8 Cow. 
246. 

Pa.—Zeigler v. Eckert, 6 Pa. 13, 47 
Am.D. 428; Thum’s Est., 5 Pa.Dist. 


739, 18 Pa.Co. 615; Schoenberg’s Est., 


5 Pa.Dist. 165. 


Eng.—Hurst v. Beach, 5 Madd. 351, 
56 Reprint 929; Wallace v. Pomfret, 
11 Ves.Jr. 542, 32 Reprint 1199; Pole 
v. Somers, 6 Ves.Jr. 309, 31 Reprint 
1066. 


N.W.Terr.—Bell v. Sarvis, 7 Terr.L. 
74. 

[a] Such evidence is not objec- 
tionable as varying or contradicting 
any of the provisions of the will. 
Williams v. Crary, 8 Cow. (N.Y.) 246. 


25. Mass.—Farnham v. Barker, 19 
[69 Cc. J.—61] 


Mich.—Holmes v. Connell’s Estate, 
175 N.W. 148, 207 Mich. 663. 


N.J.—Rusling v. Rusling’s Ex’r, 8 
A. 534, 42 N.J.Eq. 594; Russell v. 
Minton, 7 A. 342, 42 N.J.Hq. 1238. 


N.Y.—Foster v. Easton, 2 N.Y.S. 
772, 50 Hun 603; Vandervort v. Van- 
dervort,, 1° N.Y<S. 73:6, 49° Hun’ 606; 
In re Morey’s Estate, 1 N.Y.S. 687, 
49 Hun 608; Matter of Thompson, 5 
Dem.Surr. 393. 


Pa.—Ervin’s Hst., 21 Pa.Co. 281. 


[a] Rule applied.—(1) Where a 
testator gave to his wife a legacy, 
and declared that the same was to be 
in lieu of dower and of any other 
claim which she might have against 
his estate, it was held that the legacy 
was a satisfaction of his indebted- 
ness. Rusling v. Rusling’s Ex’rs, 8 
A. 534, 42 N.J.Eq. 594. (2) Where it 
appeared that decedent had given 
claimant a legacy of five thousand 
three hundred dollars, the will re- 
citing that claimant “has been my 
housekeeper and companion for years, 
and this bequest is given as a token 
of my regard and appreciation of her 
services,” such legacy, accepted by 
claimant, was held to constitute pay- 
ment of the services rendered as 
housekeeper and nurse and which 
claimant estimated to be of the value 
of three thousand one hundred twenty 


dollars, the word “appreciation” 
meaning to “estimate justly,” or to 
set a price or value on. Holmes v. 


Connell’s Estate, 175 N.W. 148, 207 
Mich. 663. (3) Where a testator, 
on providing for a legacy to his son, 
went on to provide ‘that the pay- 
ment of this legacy shall satisfy all 
claims and demands of every sort and 
kind against me by my son,” it was 
held that the testator’s manifest in- 
tent would be given effect, particular- 
ly in view of the testator’s language, 
“T do not wish my son to receive the 
benefit of this legacy and at the same 
time have a claim against my estate.” 
Ervin’s Est., 21 Pa.Co. 281. 


26. Wilson v. Morley, 5 Ch.D. 776. 


27. Harris v. Rhode Island Hos- 
pital Trust Co., 10 R.I. 313. 


[a] Mistake as to amount of in. 
debtedness.—(1) If the testator by 


ing by him to be less than the amount 
actually due, and bequeaths a sum 
less than the amount actually due in 
express satisfaction thereof togeth~ 
er with other independent’ testa- 
mentary benefits, where it appears 
that the testator intended that the 
beneficiary should enjoy such addi- 
tional benefactions in addition to his 
claim, the testator’s intention has 
been construed to be that the bene- 
ficiary is entitled to the true amount 
thereof together with the independent 
benefaction. Clark v. Guise, 2 Ves.Jr. 
617, 28 Reprint 393. (2) Likewise 
if a testator bequeaths to one to 
whom he is indebted a sum in excess 
of the amount for which he is in- 
debted, stating that it is in satisfac- 
tion of the indebtedness, testator has 
been held to intend that the donee 
should be entitled to the full amount 
of the bequest. Shadbolt v. Vander- 
plank, 29 Beav. 405, 54 Reprint 684; 
Whitfield v. Clemment, 1 Meriv. 402, 
35 Reprint 722. 


28. Edelen’s Ex’rs Vv. Dent’s 
Adm’rs, 2 Gill & J. (Md.) 185; Eaton 
v. Benton, 2 Hill (N.Y.) 576; Hales v. 


Darell, 3 Beav. 324, 43 Eng.Ch. 324, 49 
Reprint 128; Jeacock v. Falkener, 1 
Bro.Ch. 295, 28 Reprint 1141. 


29. Wallace v. Pomfret, 11 Ves.Jr. 
542, 32 Reprint 1199. 


30. Buckner’s Adm’r v. Martin, 165 
S.W. 665, 158 Ky. 522, L.R.A.1915B 
1156; Harris v. Rhode Island Hos- 
pital Trust Co., 10 R.I. 313. 


‘Tf the amount of the devise is 
less than the indebtedness no pre- 
sumption arises of a satisfaction pro 
tanto.” Lisle v. Tribble; 17 S.W. 742, 
92) KC yeio 04a S085 els » Kevalon eb 9 Dama O) 
same effect Buckner’s Adm’r v. Mar- 
tin, 165 S.W. 665, 668, 158 Ky. 522, 
L.R.A.1915B 1156; Cloud v. Clinkin- 
beard, 8 B.Morf. (Ky.) 397, 48 Am.D. 
389i 


Legacy of amount less than testa- 
tor’s debt to legatee generally see 
supra § 2142. 


31. Reynolds v. Robinson, 64 N.Y. 
589; In re Abruzzo’s Estate, 242 N.Y. 
S. 499, 187 Misc. 299; In re Mason’s 
Will, 286 N.Y.S. 720, 134 Misc. 902; 
In re Somerville’s Estate, 20 N.Y.S. 
76, 2 Conn.Surr. 86. 
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owed by a testator to a legatee should not be de- 
ducted from the legacy where the testator has in- 
dicated that the legacy was intended to be a bounty 
irrespective of the debt,?? nor should the testator’s 
obligation to a third person be deducted from a leg- 
acy given to one who does not stand in the relation 
of creditor to the testator.** 


[§ 2150] c. Blection between Legacy and Debt.** 
Where a person is a creditor of decedent and the 
latter attempts to make payment of his obligation 
by a testamentary gift, the creditor may have the 
option of accepting the benefit in solution of the in- 
debtedness or of rejecting it and seeking recovery 
on the debt,?® but after electing to take under the 
will he is bound by his election and cannot collect 
also as a creditor of the estate.°* Accordingly a 
creditor who elects to accept a devise of real estate 


WILLS 


from recovering the sum claimed.*® 


[§§ 2149-2150 


comes in under the will, possesses no rights superi- 


or to those of other creditors of the estate.** At any 
rate, a vendor whose claim against a testatrix is 
based upon property sold to the testatrix may not 
accept a devise of such property and also recover 
the unpaid purchase price.*® Moreover, a creditor 
who accepts a gift under a will in excess of the 
amount claimed as a creditor of the estate for serv- 
ices rendered the testator may thereby be precluded 
Where, how- 
ever, there is no clear intention shown to put the 
legatee on an election to take either under the will 
or else in the role of creditor it has been held that 
the acceptance of a legacy does not preclude recov- 
ery also on the debt owed by the testator,*® and 
where a legatee’s claim for services was unliquidat- 
ed at the time the will was executed an acceptance 
of a legacy thereunder does not preclude a recov- 


in a will in satisfaction of his claim, and thereby 


[a] Another statement. — “The 
rule is that, where such an under- 
standing exists between the parties, 
if she [testatrix] had failed wholly 
to make such a provision, then [the 
creditor who was also] the executor 
would have been left to enforce the 
whole amount of his claim; that, if 
the provision were sufficient to cover 
a part only of the claim, he could 
recover the balance; but, where it 
equals or exceeds the just amount of 
it, the claim is extinguished.” In re 
Somerville’s Estate, 20 N.Y.S. 76, 77, 
2 Conn.Surr. 86. 


32. Watts v. Hart, 168 N.W. 819, 
184 Iowa 340. 


[a] Rule applied.—Where a testa- 
tor gave his daughter a one-third in- 
terest in remainder, provided that a 
note for two thousand dollars given 
by the testator to the daughter if paid 
to her, should be deducted from her 
one third of the estate, and upon his 
deathbed the testator demanded re- 
turn of the note and upon relinquish- 
ment gave her another note, the 
amount given her by his estate on 
the latter note should not be charged 
against her interest in the estate. 
Watts v. Hart, 168 N.W. 819, 184 Iowa 
340. 


33. In re Vervoren’s Will, 182 N. 
W. 731, 174 Wis. 136. 


[a] BRule applied.—In a will giv- 
ing certain property to the children of 
the testatrix, a provision that any 
amount allowed to any of the children 
ona claim for personal services to the 
testatrix or any of the children should 
be deducted from the share of claim- 
ant does not authorize the amount al- 
lowed to the son-in-law for the sup- 
port of an adopted child of the tes- 
tatrix to be deducted from the share 
of the daughter who was claimant’s 
wife, since the word “children” can- 
not be extended by construction to 
include the husband of a child. In re 
Vervoren’s Will, 182 N.W. 731, 174 
Wis. 136. 


$4 Cross references: 


Acceptance of legacy or devise by 
creditor or debtor of testator as es- 
topping him from claiming other 
property disposed of by will see in- 
fra § 2163. 


Election: 
Generally see infra §§ 2330-2457. 


Between right under will and right 
preventing its full operation and 
effect see infra § 2334. 


Whether creditor of testator must 
elect between debt due from testa- 
tor and bequest for payment of 
debts generally see infra § 2369. 


35. In re Gould’s Estate, 51 N.E. 
287, 156 N.Y. 423; In re Sharff, 256 
N.Y.S. 739, 143 Misc. 447; In re Hamil- 
ton’s Estate, 164 N.Y.S. 938, 100 Misc. 
61; Simpson y. Nicol, 161 S.E. 63, 157 
Va. 434. 


36. In re Gould’s Estate, 51 N.E. 
287, 156 N.Y. 428; In re Sharff, 256 
N.Y.S. 739, 742, 148 Misc. 447. 


‘Tf . . . he elects to take the 
legacy in satisfaction, he is held 
strictly to his election, and cannot 
recover upon his claim.” In re Sharff, 
supra. 


[a] Only where assets of estate 
are inadequate need debt be proved 
on election of legacy.—Where dece- 
dent’s creditor elects to take the leg- 
acy in satisfaction of the debt, the 
existence of the obligation due from 
decedent to the legatee is pertinent 
only on the question of the legatee’s 
preferential right, where. assets of 
decedent's eState are inadequate. In 
re Sharff, 256 N.Y.S. 739, 143 Misc. 
447. 2 


{[b] As converting creditor into 
purchaser.—A creditor of an estate 
electing to take a general legacy un- 
der will in effect becomes a purchaser 
by reason of relinquishment of a pre- 
existing claim, or giving of considera- 
tion. Smallman’s Hstate, 248 N.Y.S. 
716, 1389 Mise. 501; Simpson vy. Nicol, 
161 S.E. 63, 157 Va. 434. 


[c] Acceptance of part of legacy 
as waiver of claim for services.— 
Where a legacy and an annuity were 
provided for in a will in lieu of any 
claim of the legatee for wages for 
services rendered the testator, the 
acceptance by the legatee of part of 
the legacy was held to be a waiver 
of all her claim for services. New- 
comb v. La Roe, 146 N.Y.S. 133, 160 
App.Div. 819, 12 Mills Surr. 145 [aff 
113 N.E. 1061, 218 N.Y. 682, dismissal 
ore Tt den 106 N.E. 1086, 212 N.Y. 


37. Jones v. Shomaker, 26 So. 191, 
41 Fla. 232; Com. v. Cochran, 23 A. 
208, 146 Pa. 223. 


[a] By accepting devise in satis- 
faction of his debt, the testator’s 
creditor must be regarded as doing 
so under the rule that all just de- 
mands against the estate muSt be paid 
as directed by statute before he can 
have any distribution under the will. 


ery for such services.*! 


Where the testator’s inten- 


ones v. Shomaker, 26 So. 191, 41 Fla. 


38. Salvation Army v. Penfield, 123 
S.W. 539, 139 Mo.App. 518. 


[a] Rule applied.—Where a ven- 
dor sold certain real estate, part of 
the purchase price to be paid in in- 
stallments and the purchaser entered 
into possession, but died without pay- 
ing the balance, and devised the land 
back to the vendor who accepted the 
devise and then attempted to collect 


the balance of the unpaid purchase . 


price from the estate of the testatrix 
it was held that the vendor was not 
entitled to both the devise and the 
unpaid purchase price, as the only 
title which passed under the devise 
was the equitable title to the land, 
subject: to the payment of the bal- 
ance of the purchase price and, if the 
devisee wished to stand on its rights 
as vendor to collect the purchase 
money, it should have refused the 
devise. Salvation Army v. Penfield, 
123 S.W. 539, 189 Mo.App. 518. 


39. Holmes v. Connell’s Estate, 175 
N.W. 148, 207 Mich. 663. 


40. Doty v. Spokane & Eastern 
Trust Co., 261 P. 788, 146 Wash. 95. 


[a] Rule applied.—Acceptance of 
a bequest of five hundred dollars was 
held not to preclude a creditor claim- 
ing for nursing Services of testator 
to the amount of thirty-five hundred 
dollars from collecting the same in 
the absence of any intention of the 
testatrix appearing to put the legatee 
to elect between the legacy under the 
will and the claim for services. Doty 
v. Spokane & Eastern Trust Co., 261 
P. 788, 146 Wash. 95. 


[b] Gift. on condition. — Where 
decedent by will gave claimant’s wife 
one thousand dollars on condition that 
she should care for him until his 
death, and if she had not cared for 
him she was to have five hundred 
dollars only, such bequest was not to 
be a satisfaction so as to be conclusive 
on her husband’s claim against the es- 
tate for his wife’s services in the 
board, nursing, and care of testator. 
In re Moon’s Estate, 188 N.W. 457 
219 Mich. 104. 


41. Conkle v. 
848, 282 Pa. 375. 


[a] Ilustration.—Acceptance of a 
legacy did not preclude a recovery for 
services furnished an aged person 
under a contract to leave a house, lot, 
and contents in payment thereof, in 
view of the facts that the value of 
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For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion to put the creditor to his election is clear, and 
the creditor elects to take payment under the terms 


of the will, the transaction is not 


ment of a debt, but the acceptance of a legacy.*? 


[§ 2151] .d. Interest on Creditor’s Claim. Where 
a testator makes a provision for the payment of a 
debt due by him to his creditor, whether or not in- 
terest on the claim shall also be paid and the amount 
of such interest depends on the intent of the tes- 
tator as manifested by the language of the will.t® 
Thus, where the will provides for the payment of a 
designated claim which has been barred by the stat- 
utes of limitations interest may be included.** 
the other hand, where the language of the will in- 


WILLS 


merely the pay- 


On 


dicates that no interest is to be paid on the claim, 


such services was unliquidated at the 
time the will was executed and par- 
ticularly where the legacy was less 
than one sixth of their value. Con- 
ie v. Byers’ Ex’r, 127 A. 848, 282 Pa. 


42. Hill v. Treasurer and Receiver 
Ae Rafat 116 N.E: 509, 227 Mass: 331, 


43. Taylor v. Drury, 56 App.D.C. 


266, 12 F.(2d) 489. 


Taylor v. Drury, 56 App.D.C. 


44, 
266, 12 F.(2da) 489. 


[a] Rule applied.—A will provid- 
ing for the payment of a “mortgage 
of $1,000,’ long barred by limitations, 
has been held to contemplate the pay- 
ment of interest on the mortgage, not 
only to maturity but to the date of 
payment of the mortgage, mention of 
it as “mortgage of $1,000” being by 
way of designation rather than limi- 
Aation. Taylor v. Drury, 56 App.D.C. 
266, 12 F.(2d) 489. 


45. Wade v. Saussy, 100 S.E. 106, 
149 Ga. 340. 


[a] Rule applied.—Where a testa- 
tor stated in his will that he owed a 
specified amount of money to his sis- 
ters and stated further that ‘These 
amounts were borrowed by me on con- 
dition that I return them when I no 
longer needed them. Interest was 
not mentioned by them or by me,’ and 
that the amount specified “will be 
satisfactory,” it was held that no 
interest on the amount borrowed 
should be allowed in view of the lan- 
guage of the will since if the testator 
intended that interest be paid as on 
a borrowed debt he would not have 
so confidently stated the exact amount 
of the money borrowed as “satisfac- 
tory’’ but knowing his sisters as he 
did, and the spirit with which they 
let him have the money, together with 
their love for him and the indefinite 
time at which the money was to be 
repaid, he intended rather to give 
them the legacy specified and with- 
out interest. Wade vy. Saussy, 100 S. 
EK. 106, 149 Ga. 340. 


46. Cross references: 


Construction of will as to debts or 
obligations expressly released see 
supra § 2. 

Extinguishment of debt by: 
Direction for treatment of debt as 

advancement see infra § 2235. 
Hotchpot provision see infra § 2235. 

Retaining indebtedness due by lega- 
tee see Executors and Administra- 
tors § 1317. 


47. See supra § 1172. 
48. Cal.—Symonds y. Sherman, 26 
P.(2d) 293; Symonds v. Sherman, 


(App.) 18 P.(2d) 732. 


l Iowa.—HEllsworth College v. Carle- 
ton, 160 N.W. 222, 178 Iowa 845; Kin- 
ney v. Newbold, 88 N.W. 328, 115 Iowa 
145; Bowen vy. Evans, 30 N.W. 6388, 
70 Iowa 368. 


Ky.—Cassady v. De Haven’s Adm’r, 
46 S.W. 497. 


La.—Spath v. Zeigler, 20 So. 663, 
48 La.Ann. 1168. 


Mass.—Allen vy. Merwin, 121 Mass. 
378; Backler v. Boot, 114 Mass. 24. 


Miss.—Harris v. Ragsdale, 72 So. 
136, 111 Miss. 710. 


Neb.—In re Sasse’s Estate, 141 N. 
W. 1026, 93 Neb. 640. 


N.J.—Brokaw v. Hudson’s Ex’rs, 27 
N.J.Eq. 135. 


N.Y.—Lynch vy. Lyons, 115 N.Y.S. 
227, 131 App.Div. 120 [aff 91 N.E. 1116, 
197 N.Y. 595]; Leask v. Hoagland, 118 
N.Y.S. 1035, 64 Misc. 156 [rev on oth- 
er grounds 121 N.Y.S. 197, 136 App. 
Dive G58) U2emN, Y.Civ. ProGiN. sss 0 1); 
Clark v. Bogardus, 2 Hdw. 387; Stagg 
v. Beekman, 2 Edw. 89. 


N.C.—Nicholson vy. Serrill, 131 S.E. 
311, LOITLN.G. 96: 


Pa.—Sharp v. Wightman, 54 A. 888, 
205 Pa. 285; Strong’s Ex’r v. Bass, 
35 Pa. 333; Zeigler v. Eckert, 6 Pa. 
13, 47 Am.D. 428; In re Elwart’s Es- 
tate, 52 Pa.Super. 321; McFarland’s 
Hstate, 1 Pa.Dist.&Co. 329; Simpson 
v. Fidelity Trust Co., 15 Pa.Dist. 785; 
Garman yv. Garman, 41 Pa.Co. 282. 


R.I.—Harvey v. White, 129 A. 263, 
46 R.I. 470. 


Eng.—Jeffs v. Wood, 2 P.Wms. 128, 
24 Reprint 668. 


Newfoundl.—McLea v. McLea, 6 
Newfoundl. 37. 


[a] Not prima facie a release of a 
debt. Blackler v. Boott, 114 Mass. 24; 
Stagg v. Beekman, 2 Edw. (N.Y.) 
89. 


[b] Clear and affirmative proof of 
testator’s intent to forgive debt is 
necessary. Sorrell v. Craig, 8 Ala. 
566; Baldwin v. Sheldon, 12 N.W. 872, 
48 Mich. 580; Clark v. Bogardus, 2 
Hdw. (N.Y.) 387 [aff 12 Wend. 67]; 
Stagg v. Beekman, 2 Edw. (N.Y.) 89; 
Bailey’s Hstate, 26 A. 28, 153 Pa. 402; 
Wilmot v. Woodhouse, 4 Bro.Ch. 227, 
29 Reprint 865. 


[c] Whether debt arose before or 
after will was executed is immaterial 
in the application of the rule. Brok- 
aw v. Hudson’s Ex’rs, 27 N.J.Eq. 135. 


[d] Legacy alone not evidence of 
intent.—It cannot be contended that 
the mere gift of a legacy is, of it- 
self and necessarily, a manifestation 
of an intent on the part of the tes- 
tator to remit a debt due him from the 
legatee. Lynch v. Lyons, 115 N.Y.S. 
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none should be allowed thereon.*5 


[§ 2152] 6. Devise or Bequest to Debtor*4*—a. 
As Release of Debt—(1) In Absence of Directions 
Contained in Will. As the full extent of the tes- 
tator’s bounty is supposed to be disclosed by the 
will,** a legacy to a debtor does not operate as a re- 
lease of the debt unless the will clearly manifests 
the intent that it shall so operate,*’ which intent may 
be manifested by express words?® or by necessary 
implication.*° It is very generally held that no pre- 
sumption of release of a debt arises from the giv- 
ing of a legacy to the debtor where the testator has 
preserved the evidence of the indebtedness,®! or 
where there is no similarity in character®? or equal- 


227, 1381 App.Div. 120 [aff 91 N.E. 1116, 
197 N.Y. 59517; Smith v. Murray, 1 
Dem.Surr. (N.Y.) 34. 


Extrinsic evidence to show intent 
to release see infra § 2154. 


49. Waterman vy. Alden, 12 S.Ct. 
435, 143 U.S. 196, 36-L.Ed. 123; /Tay- 
lor vy. Taylor, 14 N.E. 101, 145 Maégs. 
239; Leask v. Hoagland, 118 N-Y.S. 
1035, 64 Misc. 156 [rev on other 
grounds 121 N.Y.S. 197, 186 App.Div. 
658, 2 N.Y.Civ.Proc.N.S. 50]; Neville 
Me Tey s Ex’rs, 17 S.H. 475, 89 

a. ; 


50. Sorrelle’s Ex’rs v. Sorrelle, 5 
Ala. 245; Woodruff v. Migeon, 46 
Conn. 236; Baldwin v. Sheldon, 12 
N.W. 872, 48 Mich. 580; Leask v. 
Hoagland, 118 N.Y.S. 1035, 64 Misc. 
156 [rev on other grounds 121 N.Y.S. 
197, 1386 App.Div. 658, 2 N.Y.Civ.Proc. 
N.S. 50]; Gardner Wills p 626. 


51. <Ala.—Sorrell v. Craig, 
566; Sorrelle’s 
Ala. 245. 


ee whe Ex’r v. Royse, 2 Duv. 


Boe ree smith v. Chandler, 1 Gray 


8 Ala. 
Iix’rs v. Sorrelle, 5 


N.J.—Snyder vy. Warbasse, 11 N.J. 
Eq. 463. 


N.Y.—Lynch_ v. Lyons, 115 N.Y.S. 
227, 131 App-Div.. 120 fafé 91 JN. 
1116, 197 N.Y. 595]; Leask v. Hoag- 
land, 118 N.Y.S. 1035, 64 Misc. 156 
[rev on other grounds 121 N.Y.S. 197, 
136 App.Div. 658, 2 N.¥.Civ.Proc.N.S. 
3ea? Matter of Leslie, 3 Redf.Surr. 


N.C.—Nicholson vy. Serrill, 131 S.E. 
Silky atl Oe IN «Care oO. 


Pa.—Peter’s Appeal, 4 A. 727; 
man v. Garman, 41 Pa.Co. 282. 


[a] On contrary there is strong 
presumption that debt is not forgiven. 
—Leask v. Hoagland, 118 N.Y.S. 1035, 
64 Misc. 156 [rev on other grounds 121 
N.Y.S.°197, 136: App.Div. "668, 2) NeY: 
Civ.Proc.N.S. 50]; and see cases su- 
pra this note. 


[b] Westator’s failure to retain 
evidences of legatee’s debt taken in 
connection with other circumstances 
may show that the testator intended 
to release it.. In re Weston, 26 Pittsb. 
Leg.J.N.S. (Pa.) 356, 43 Pittsb.Leg. 
J. 356; Lewis, Petitioner, 24 A. 146, 
17 RI. 642. 


52. Smith v. Marshall, 1 Root 
(Gonn;),, 259); Huston “Vv. Barston: 331 
Iowa 668; Lemon y. Thompson’s 
Adm’rs, 1 Penr.&W. (Pa.) 482. And 
see Sleeper v. Kelley, 18 A. 718, 65 N. 
H. 206 (holding that a bequest to 
one who owes the testator more than 
the legacy shows the testator’s in- 
tention that the entire debt be paid). 


Gar- 


*By CAROLAN J. WALSH (§§ 2152-2169). 
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ity in amount®* between the debt and the legacy. 
So the rule applies as well in case of relatives as in 
case of strangers®* and has also been held to apply 
where the gift is of a debt or of an amount equal 


to the debt.®® 


[§ 2153] (2) In Case of Direction in Will.°° 
an express declaration is contained in a will, or if, 
as the result of a just and reasonable construction 
of its various provisions, it is apparent that the tes- 
tator intended that a legacy to his debtor should 


WILLS 


[§§ 2152-2154 


sisting debt, his intention will prevail and the leg- 
acy will have that effect.°7 


[§ 2154] (3) Parol Evidence.5® 
evidence furnished by the will itself be doubtful or 


If the internal 


ambiguous,°® extrinsic evidence may be received to 


If 


operate as a discharge and extinguishment of a sub- 


53. Huston v. Huston, 37 Iowa 668. 


54. Royse’s Ex’r v. Royse, 2 Duv. 
(Ky.) 537; Woodruff v. Woodruff, 23 
Ohio Cir.Ct. 408; Krug’s Estate, 15 
York Leg.Rec. (Pa.) 1. 


[a] If manifest from provisions of 
will or from circumstances that the 
testator intended that a legacy to a 
relative should operate as a release 
of debts to the testator, the will will 
be given that effect. Waters v. Wa- 
ters, 1 Md.Ch. 196; Hobart v. Stone, 


10° Pick, GMiass.) 215; Holmes v. 
Holmes, 36 Vt. 525. 
55. Toplis v. Baker, 2 Cox Ch. 118, 


30 Reprint 55; Izon v. Butler, 2 Price 
34, 146 Reprint 13; Elliott v. Daven- 
port, 1 P.Wms. 83, 24 Reprint 304. 


56. Direction in will as to deduc- 
pion and offset of debt see infra § 
2156. 


57. Smith v. Chandler, 1 Gray 
(Mass.) 524; Marks v. Kellog, 156 N. 
Y.S. 120, 170 App.Div. 464, 16 Mills 
Surr. 57 [motion to dism appeal den 
112 N.E. 1065 and aff 115 N.E. 1044]; 
In re Munson, 56 N.Y.S. 151, 25 Misc. 
586; In re Elwart’s Estate, 52 Pa. 
Super. 321; Pink v. Pink, [1912] 2 
Ch. 528; Sibthorp v. Moxon, 3 Atk. 580, 
26 Reprint 1134. 


[a] Express directions as to exist- 
ing’ debt.—(1) A direction by a_tes- 
tator for the release of certain debts 
owing to him by a designated person 
and existing at the time of the ex- 
ecution of the will will not be ex- 
tended to debts contracted by the 
same person subsequently to the ex- 
ecution of the will. Updike v. Tomp- 
kins, 100 Ill. 406. (2) When a testa- 
tor in his will discharges a debt due 
him, and recites that in case it is paid 
in his lifetime the beneficiary shall 
have an amount equal to the amount 
of the indebtedness, and thereafter 
himself surrenders the note evidenc- 
ing the debt, the beneficiary is enti- 
tled to the legacy. Lewis, Petitioner, 
94 A. 146, 170R.1. 642. 


[b] Recitals designating persons 
whose debts are released.—(1) A di- 
rection that all persons to whom the 
testator has given legacies shall be 
released from debts owing by them 
to him includes persons to whom the 
testator bequeathed specific personal 
property, since the word “legacies” 
eannot be restricted to pecuniary leg- 
acies. Neville v. Dulaney’s Ex’rs, 17 
S.E. 475, 89 Va. 842. (2) A release of 
debts owing from any person ‘named 
in this will’ does not include per- 
sons to whom the testator by codicil 
bequeathed specific personal proper- 
ty. Sloane v. Stevens, 13 N.E. 618, 
107 N.Y. 122. (3) Where a member 
of a firm composed of the testator 
and another remitted one half of a 
debt due to him from the firm of 
which he was a member, it was held 
to be a gift to the firm and not to the 
surviving member. Cassady v. De 
Haven’s Adm’r, (Ky.) 46 S.W. 497. 


, 


[ec] Recitals designating debts re- 
leased.—(1) A direction that ‘debts’ 
owing by the testator’s children to 
him shall be discharged will be ex- 
tended to charges not technically 
debts where it appears that such was 


the testator’s intention. Bradlee v. 
Andrews, 1387 Mass. 50. (2) A re- 
lease of “all debts and claims evi- 


denced by notes, bonds, or mortgages 
in my favor against any of my chil- 
dren,’’ has been construed not to in- 
clude a note executed to the testator 
by a third person and secured by a 
mortgage on real estate which was 
subsequently conveyed to the testa- 
tor’s son and the payment of which 
was assumed by the son. Woodruff 
v. Migeon, 46 Conn. 236. (38) A direc- 
tion in the will of a payee that the 
maker of a note was to hold the 
amount until the death of the parties 
is not to be considered a gift of the 
note to the maker. McInturff v. Ga- 
hogan, 136 S.B. 339, 193 N.C. 147. (4) 
Where a testator gave a debtor a 
pecuniary legacy exceeding in amount 
the legatee’s indebtedness to him, and 
the will recited that the legacy was 
“inelusive of the *note held by me,” 
it was held that the note was a nrart 
of the legacy and not in addition 
thereto. Pepper’s Estate, 25 A. 1063, 
154 Pa. 340. (5) Where a testator 
gave to persons indebted to him lega- 
cies less in amount than the amount 
of their indebtedness, a direction that 
should any person to whom he had 
given legacies be indebted to him at 
his decease, ‘‘such debts shall be con- 
sidered a part of their legacy,’ has 
been held to be a gift of the indebt- 
edness in addition to the legacies. 
Hyde v. Neate, 15 Sim. 554, 38 Eng. 
Ch. 554, 60 Reprint 734. (6) So too, 
where a testatrix gave a pecuniary 
legacy to persons who were indebted 
to her‘on three notes secured by mort- 
gage, and in addition to the pecuniary 
legacy gave them the ‘“two-certain 
mortgages” which she at the time 
of the making of the will held on their 
property, it was held that the testa- 
trix intended to give all three of the 
mortgage debts. Cleveland v. Carson, 
Sy Ne Hane i Gh) cA eitt to ayper- 
son of debts which he owes to the tes- 
tator will not, in the absence of other 
evidence of such an intention, include 
debts due from the beneficiary and 
another jointly. Heaton vy. 
chant’s Ex’rs, 35 N.J.BEq. 561; 
v. Armstrong, 6 De G.M.&G. 150, 55 
Eng.Ch. 119, 48 Reprint 1188. (8) 
Unenforceable obligations of the tes- 
tator’s daughter were held not “legal 
debts’’ under a direction for the de- 
duction of all legal debts from the 
share of the debtor. Rogers v. Dan- 
iell, 8 Allen (Mass.) 343. (9) Direc- 
tion not applying to debts due third 
persons but only debts due the testa- 


tor see Fox’s Estate, 14 Pa.Dist. 78, 31° 


Pa.Co. 95. 


'[{d] Direction as to one legacy but 
not as to others.—(1) Where a tes- 
tator gives a legacy to one who is in- 
debted to him, without making any 


show whether or not a legacy to a debtor was in- 
tended as a release of the debt.°®° 
the language of the will as to such release is plain 
and unambiguous, parol evidence is not admissible 
to vary it.*1 In ease of an ambiguity, parol evidence 


However, where 


reference to the beneficiary’s indebt- 
edness to him, and annexes to a sub- 
sequent legacy to another a condition 
that it shall be paid to such other on 
condition that he shall pay an in- 
debtedness owing by him to the testa- 
tor, it will not be presumed that as 
to the former he intended to release 
the indebtedness in addition to the 
legacy. Blackler v. Boott, 114 Mass. 
24. (2) So too, any inference that he 
did not intend the debts of one not 
specifically designated to be deduct- 
ed, which might be drawn from a di- 
rection that the debts ‘of certain des- 
ignated beneficiaries should be, is re- 
butted where the former’s indebted- 
ness to the testator arose subsequent- 
ly to the execution of the will. Cum- 
mings v. Bramhall, 120 Mass. 552. 


[e]_ Provision that no deductions 
shall be made from share of any child 
by reason of sums advanced does not 
operate as a release of liability for a 
loan made by the testator after the 
execution of the will to a firm of 
which one of his children is a mem- 
ber and for which he has taken the 
note of such firm with collateral se- 
curity. Rogers vy. Rogers, 47 N.E. 
452,153 N.Y. 347, a 


58. Admissibility of extrinsic evi- 
dence in construction of will general- 
ly see supra §§ 1173-1189. 


59. Symonds y. Sherman, (Cal.) 26 
PC2d))e 298s Simpson v. Fidelity 
Trust Co., 15 Pa.Dist. 785. 


60. Cal.—Symonds v. Sherman, 26 
Pr C24) 9293% 


Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344, 

ear at ane v. Brown, 43 Miss. 
gets, See v. Beekman, 2 Edw. 


Pa.—In re Elwart’s Estate, 52 Pa. 


Super. 321; Simpson v. Fidelity 
Trust Co., 15 Pa.Dist. 785. 
[2] To rebut presumption.— 


Where a creditor makes a bequest 
to a debtor, the presumption may be 
that the testator intended to dis- 
charge the debt, but this presumption 
is rebuttable, and may also be sup- 
ported by evidence of declarations of 
the testator, whether made before. 
at the time of, or after the making of 
the will. Sharp v. Wightman, 54 A. 
888, 205 Pa. 285; Zeigler v. Eckert, 
6 Pa. 13, 47 Am.D. 428. 


61. Cal.—Symonds vy. Sherman, 26 
P.(2d) 293. 


Conn.—Woodruff v. 
Conn. 236. 


Pa.—Coale v. Smith, 4 Pa. 376. 
at a oa v. Simpson, 26 S.C.Eq. 


Migeon, 46 


40 
oe pane etk Vv; Black} 31) U-6.OsBs 


See also Cloud v. Clinkinbeard’s 
Ex’rs, 8 B.Mon. (Ky.) 397, 48 Am.D. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is admissible to explain the meaning of a provision 
for the payment of creditors or other obligations.®° 


[§ 2155] b. Deduction or Set-Off of Debt against 
Gift°*—(1) In Absence of Direction in Will.°4 
a general rule a debt owing to the testator’s estate 
by a legatee may be set off or deducted from his 
gift,®* provided the debt is just and owing.®® 
some jurisdictions the same rule is applied to offsets 
for debts of a devisee,®* but elsewhere it is held that 
there is no right of retainer or offset for the debt 
of a devisee to the estate as against a devise of real 
estate®S except where the indebted devisee is insol- 
Moreover, it is said to be the rule that land 
specifically devised to a debtor of the téstator can- 
not be charged with the debt in the absence of a di- 
rection to that effect in the will.?° 
ute providing that where a beneficiary predeceases 


vent.®® 


397 (holding that where a testator be- 
queaths a legacy to the creditor, and 
he has sufficient estate to be generous 
as well as just, and the language of 
his will does not import that the kega- 
cy is intended as a payment, it will 
be regarded as a donation, and parol 
proof is not admissible to show that 
the testator intended itas a payment). 


fa] Where presumption that lega- 
cy was intended as payment of a debt 
of the same or less amount as the leg- 
acy due by the testator to the legatee 
dces not arise by reason of the appli- 
cation of the provisions of the will to 
the circumstances under which it was 
made, extrinsic evidence is inadmis- 
sible to show that the legacy was in- 
tended as a payment of the debt, since 
it contradicts or varies the will. 
pe Estate, 5 Pa.Dist. 739, 18 Pa. 

Oo. 


62. Gilliam v. Chancellor, 5 Am.R. 
498, 43 Miss. 487; Pritchard v. Hicks, 
1 Paige (N.Y.) 270. 


63. Retaining indebtedness due by 
legatee or distributee see Executors 
and Administrators § 1317. 


64. Release of debt in absence of 
direction in will see supra § 2152. 


65. U.S.—lLiberty Bank & Trust 
Co. v. Marshall, 269 F. 108. 


Cal.—In re Gamble’s Estate, 135 P. 
970, 166 Cal. 253. 


Iowa.—Johnson.v. Smith, 231 N.W. 
470, 210 Iowa 591; In re Barnes’ Es- 
tate, 158 N.W. 754, 177 Iowa 122; 
Senneff v. Brockley, 146 N.W. 24, 165 
Iowa 525. 


Ky.—Rice v. Bradley’s Trustee, 166 
S.We 10137159" Ky. 929357 -Brown) *v. 
Mattinealy~ a5) Saws 306,90. iy. 275. 


Mass.—Price v. Douglas, 22 N.E. 
583, 150 Mass. 96. 


Mich.—Lockerby v. Sawyer, 189 N. 
W. 989, 220 Mich. 147. 


Minn.—In re Lindmeyer’s Estate, 
235 N.W. 377, 182 Minn. 607. 


Miss.—Harris v. Ragsdale, 
136, 111 Miss. 710. 


Mo.—Most v. Most, 162 S.W. 328, 
176 Mo.App. 1. 


- Neb.—In re Sasse’s Estate, 141 N. 
W. 1026, 93 Neb. 640. 


N.C.—Snow v. Boylston, 117 S.E. 14, 
185° N.C 321; 


Pa.—Bowers v. Bowers, 76 A. 76, 
227 Pa. 395; McFarland’s Hstate, 1 
Pa.Dist.&Co. 329. 


R.I.—In re Fisher, 
As 579: 

Wis.—Stephenson v. Norris, 107 N. 
W. 343, 128 Wis. 242. 
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As 


In 


see’s debts.*2 


Under a stat- 


Newfoundl.—Mclea v. MclLea, 6 
Newfoundl. 27. 
See also Braden v. Cole, (Md.) 166 


A. 730 (holding that legatees of a 
leasehold interest, entitled to income 
from the leasehold property from the 
date of the testator’s death were 
chargeable with ground rent for the 
leasehold property that became due 
after the testator’s death and the cost 
of repairs on the leasehold property 
after the testator’s death). 


[a] Set-off against assignee of a 
distributive share of claim against 
the distributee. In re Gamble’s Es- 
tate,“135 P. 970, 166 /Cal. 253. 


[b] Extinguishment of executor’s 
lien on legacy on account of a debt 
due from the legatee to the estate see 
piberty banks & Trust Co. v. Marshall, 


[c] Solvency of legatee not ma- 
terial in application of rule see John- 
son v. Smith, 231 N.W. 470, 210 Iowa 
591; Senneff v. Brockley, 146 N.W. 
24, 165 Iowa 525. 


_ [d] Set-off by direction of testator 
in his will see Bowers v. Bowers, 76 
A. 76, 227 Pa. 395. 


[e] Debt of beneficiary to estate.— 
An administrator may properly apply 
the income of a legacy to the satis- 
faction of a judgment obtained by him 
against the legatee for a debt due to 
the estate. In re Fisher, 31 A. 579, 
19 BR. 53. 


Legatee cannot plead set-off of 
amount of legacy in action by person- 
al represeutative see Hxecutors and 
Administrators § 1875. 


66. In re Stapleton, 124 N.Y.S. 429, 
67 Misc. 36, 7 Mills Surr. 461; In re 
Twombly, 53 N.Y.S. 385, 24 Misc. 51, 


2 Gibb.Surr. 477; Snow v. Boylston, 
117. S.. 14, 185 N.C. 321. 
[a] Debt not established.—The 


fact that the testatrix gave a legatee 
one third of her’ cash, bonds, and 
mortgages, less three thousand dol- 
lars, which was to be charged in full 
satisfaction of previous advances did 
not establish a debt in favor of the 
testatrix, so as to cut down a gift in 
the latter part of the will, where the 
testatrix leaves no cash, bonds, and 
mortgages from which the three thou- 
sand dollars can be deducted. In re 
Stapleton, 124 N.Y.S. 429, 67 Misc. 
36, 7 Mills Surr. 461. 


67. Avery Power Machinery Co. v. 
McAdams, 7 S.W.(2d) 770, 177 Ark. 
518; Warren v. Warren, 255 N.Y.S. 
206, 143 Misc. 48; Matter of Covin’s 
Estate, 20 S.C. 471. 


68. Schultze v. Locke, 
617, 204 lowa 1127; 


216 N.W. 
Senneff v. Brock- 


Debts barred by limitations. 
it is the rule that irrespective of whether the debt 
of the beneficiary to the testator’s estate has been 
barred by the statute of limitations it may be set 
off against his legacy;’* however, elsewhere debts 
rendered unenforceable by the limitations statutes 
may not be set off against a gift7® in the absence of 
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the testator his share in the estate does not lapse 
but passes directly to his next of kin,’! the share of 
a deceased legatee passing to his next of kin is not 
chargeable with his debts to the testator.7” 
a will devises real estate and provides that on the 
happening of an uncertain event the land is to vest 
in the heirs of the body of such devisee the land will 
pass to the designated heirs, upon the occurrence of 
the contingency, 


Where 


free from the burden of the devi- 


In some jurisdictions 


ley, 146 N.W. 24, 165 Iowa 525, 1 A.L. 
R. 978; Russell v. Smith, 88 N.W. 361, 
115 Iowa 261; LaFoy y. LaFoy, 10 
A. 266, 43 N.J.Eq. 206, 3 Am.S.R. 302. 


[a] Set-off against children of 
devisee dying indebted to the testator 
see In re Mikkelson’s Hstate, 211 N. 
W. 254, 202 Iowa 842. 


69. Rodgers v. Reinking, 217 N.W. 
441, 205 Iowa 1311; Schultz v. Locke, 
216 N.W. 617, 204 Iowa 1127. 


70. McFarland’s Estate, 1 Pa.Dist. 
&Co. 329; Russell v. Adams, (Tex. 
Comnin.App.) 299 S.W. 889 [aff (Civ. 
App.) 293 S.W. 264]. 


[a] Residuary devise for life with 
remainder to children in fee held not 
subject to debts due the testator by 
remainderman or life tenant. Russell 
v. Adams, (Tex.Civ.App.) 293 S.W. 
264 [Laff (Commn.App.) 299 S.W. 889]. 


[b] Evidence of testator’s intent. 
—Provisions for survivorship in case 
of death of remainderman evidenced 
an intent not to charge the devise 
with indebtedness of the life tenant 
or remainderman. Russell v. Adams, 
(Tex.Civ.App.) 293 S.W. 264 [aff 
(Commn.App.) 299 S.W. 889]. 


71. See statutory provisions. 


72. Courtenay y. Courtenay, 113 A. 
717, 138 Md. 204. 


73. Rings v. Borton, 140 N.E. 515, 
108 Ohio St. 280. 


74. Lockerby v. Sawyer, 189 N.W. 
989, 220 Mich. 147; In re Lindmeyer’s 
Hstate, 235 N.W. 377, 182 Minn. 607; 
Matter of Covin’s Estate, 20 S.C. 471. 


[a] Reason for rule.—The statute 
of limitations provides that certain 
claims shall not be enforceable after 
the expiration of a certain period; it 
does not say that a debt is discharged 
after that time. Lockerby v. Sawyer, 
189 N.W. 989, 220 Mich. 147. 


75. See cases infra this note. 


[a] In New York (1) it is no 
longer the rule that a debt due a de- 
cedent’s estate should be set off 
against the amount of a legacy to the 
debtor, even though the statute of 
limitations has run against it; but 
a promissory note, which is barred 
by limitations in an action at law, is 
barred in a proceeding to distribute 
an estate in surrogate’s court. In re 
Farrell’s HEx’rs, 201 N.Y.S. 865, 121 
Mise. 536. (2) Previously, notwith- 
standing the bar of limitations, execu- 
tors were authorized to satisfy a debt 
owing the testator out of a legacy to 
the debtor. Leask v. Hoagland, 1:8 
N.Y.S. 1085, 64 Mise. 156 [rev on other 
grounds 121 N.Y.S. 197, 136 App.Div. 
658, 2 N.Y.Civ.Proc.N.S. 50]. 


966 [69 C.J.] 


a direction in the will to deduct,such debts.7® 


Executor’s lien. 


ter to the estate.*7 


[§ 2156] (2) In Case of Direction in Will.7* 
it is apparent from the language of the will, when 
properly construed in the light of the surrounding 
circumstances, that the testator desired to have the 
debt of a beneficiary deducted from the amount of 
the gift to him, such intention will govern.*® 
the will purports to recite the amount which the 
beneficiary owes to the testator and directs the de- 


76. Direction to deduct not affect- 
ed by statute of limitations see § 2156. 


77. See cases infra this note. 


[a] “Additional security.—A testa- 
mentary trustee who takes additional 
-security for a debt due from a lega- 
tee by taking a mortgage on other 
property of the legatee is not thereby 
deprived of his right to rely on the 
lien created by law on the interest of 
the legatee to secure his indebtedness. 
Rice v. Bradley’s Trustee, 166 S.W. 
1013; 1599 Ky. 293: 


[b] Waiver of lien.—A testamen- 
tary trustee had no authority to waive 
his lien on the interest of a legatee 
indebted to the estate to the preju- 
dice of the estate, for the benefit of a 
subsequent creditor of the legatee. 
Rice v. Bradley’s Trustee, 166 S.W. 
1013, 159 Ky. 293. 


[ec] Legatee’s creditor’s money to 
pay debt.—That money advanced by a 
ereditor of a legatee was applied in 
payment of his debt to the estate of 
the testator did not postpone the right 
of the testamentary trustee to assert 
his lien on the interest of the legatee 
in the estate until the debt of the 
creditor was paid. Rice v. Bradley’s 
Trustee, 166 S.W. 1013, 159 Ky. 293. 


78. Direction in will as to release 
of debt see supra § 2153. 


79. Ga.—Nolan’s Ex’rs v. Bolton, 
25 Ga, 352. 

Tll.— Jordan v. Jordan, 113 N.E. 631, 
274 Ill. 251, L.R.A.1917D 563; Aster 
v. Ralston, 179 Ill.App. 194. 


Mass.—Sibley v. Maxwell, 89 N.E. 
232, 203 Mass. 94. 


N.Y.—Matter of Robert, 18 N.E. 843, 
171 NY. 872: In re James’ Will; 265 
N.Y.S. 369, 148 Misc. 124; In re Van 
Tassell’s', Will, 196 N.Y.S: 491, 119 
Mise. 478. 

Ohio.—Goodson v. Goodson, 31 Ohio 
Cie C627: 

Pa.—Bowers v. Bowers, 
227 Pa. 395; Hogeland’s Appeal, 1 


Whart. 87; Amer’s Est., 24 Pa.Dist. 
523; Kemble’s Est., 19 Pa.Dist. 635. 


PLOVSY a 


76 A. 76, 


Eng.—Game y. Trollope, 
Ch. 853. 

See also Freeman v. Mitchell, 172 
N.W. 629, 206 Mich. 380 (the bequest 
of a certain sum of money, with stip- 
ulation that any indebtedness to the 
testator owing by a concern, of which 
the legatees are part owners or 
stockholders, shall be applied to such 
bequest, bequeathed such indebted- 
ness to the legatees only to the extent 
of the amount of the bequest, not- 
withstanding the indebtedness was 
far in excess thereof). 


[a] Recital as to what shall be 
evidence of debt.—A direction by a 
testator that any indebtedness owing 
to him by the beneficiaries named in 


The executor or testamentary 
trustee may have a lien on the property willed to 
the beneficiary to the extent of the debt of the lat- 
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duction of such amount, the sum so designated will 
be deducted®® even though as a matter of actual fact 
the indebtedness may be for less than the amount 
stated,*? or even where nothing is due in fact.*? 
However, the rule is otherwise where it is apparent 


that the testator desired to have the actual amount 


If 


Where 


his will shall be deducted from their 
legacies, and that his books of ac- 
count shall be conclusive evidence of 
the amount of such indebtedness, does 
not preclude the executors from de- 
ducting a debt not charged in the tes- 
tator’s books. Outcalt v. Appleby, 36 
N.J.Eq. 73. 


[b] Directions as to time and man- 
ner of deductions.—Directions by a 
testator as to the time and manner in 
which debts due him shall be deducted 
from legacies given by him will be en- 
forced as exactly as the condition of 
the testator’s estate will permit. 
Erne Appeal, 12 A. 87, 10 Pa.Cas. 


[c] Recital designating persons 
whose debts are deducted.—(1) A pro- 
vision that any amount allowed to any 
of the children on a claim for person- 
al services to the testatrix should be 
deducted from claimant’s share does 
not authorize the amount allowed to a 
son-in-law for the support of an 
adopted child to be deducted from the 
share of the daughter who was claim- 
ant’s wife. In re Vervoren’s Will, 
182 N.W. 731, 174 Wis. 136. (2) Debts 
to the testator’s estate of one given 
by the will a contingent equitable life 
estate in the trust fund created by the 
will, but dying before the contingency 
happened, will not be chargeable to 
the interests as remaindermen of 
his children. Jordan v. Jordan, 113 N. 
E631, 274 111. 251, 0.R.A.1917D 963. 
(3) A direction in the will of a mar- 
ried woman executed in the presence 
of her husband that “if any one owes 
us anything, deduct it out of their 
share,” has been construed to author- 
ize the deduction of debts owing to 
either the testatrix or her , husband. 
PORES: HBstate, 30 A. 213, 163 Pa. 
408. 


[d] Recitals directing deduction 
of debts of third persons.—(1) A re- 
cital directing the deduction of a 
debt of a third person, where the lega- 
tee lives to take the legacy, operates 
as a Satisfaction of the debt and does 
not pass the debt to the legatee. Ba- 
con v. Gassett, 13 Allen (Mass.) 334. 
(2) Such direction will be enforced, 
although the debt. directed to be de- 
ducted could not be enforced by the 
testator. Wyckoff v. Perrine’s Ex’rs, 
37 N.J.Eq. 118; Stanton v. Knight, 1 
Sim. 482, 2 Hng.Ch. 482, 57 Reprint 
658. (3) A recital directing the de- 
duction of a debt due from the lega- 
tee’s husband to the testator has been 
held to operate as a release of the 
debt, although the legatee predeceas- 
ed the testator, such appearing to be 
the testator’s intention. South v. 
Williams, 12 Sim. 566, 35 Eng.Ch. 479, 
59 Reprint 1250. (4) A direction for 
the deduction of a debt-owing by the 
husband of a legatee does not author- 
ize the deduction of the husband’s 
indebtedness from the share of his 
children in a legacy given to his wife 


of indebtedness deducted.*? 
devisee may show that the obligation was satisfied 
after the will was executed and hence that the de- 
duction should not be made from his share.** A 
recital in a will, 
owed by a legatee to the testator, which lists the 
debt as due from the legatee, will not create a la- 
bility which may be set off against the legacy.°? A 


Moreover, a legatee or 


executed after a release of a debt 


and children. Cannon v. Apperson, 14 
Lea (Tenn.) 553; Davis v. Elmes, 1 
poses 131, 17 Eng.Ch. 131, 48 Reprint 


fe] Sum deducted payable to firm. 
—W here a deceased partner bequeath- 
ed specific sums of money to his sur- 
viving partners, less debts due to the 
firm, the amount of debt in reduction 
of the legacies was payable, under a 
proper construction of the provision, 
to the partnership and not merely 
abated to the enrichment of the es- 
tate. In re James’ Will, 265 N.Y.S. 
369, 148 Misc. 124. 


80. Lewis v. Lewis, 150 I11.App. 
354; Dunshee v. Dunshee, 90 A. 362, 
243 Pa. 599; Souder’s Hstate, 3 Pa. 
Dist. 495, 15 Pa.Co. 285. 


81. Dunshee v. Dunshee, 90 A. 362, 
243 Pa. 599; In re Wood, 32 Ch.D. 
517; In re Aird, 12 Ch.D. 291. See 
also Robinson y. Brausby, 6 Madd. 
348, 56 Reprint 1124 (holding that 
where a testator recites that a lega- 
tee is indebted in a certain sum, that 
recital binds the legatee except in 
case of a clear mistake of figures). 


[a] No inquiry as to mistake.— 
Where a testator directs that a son’s 
debt in a stated amount be charged 
against his share of the estate, a court 
of equity cannot inquire as to wheth- 
er the father made a mistake in fixing 
the exact amount of the debt. Dun- 
ee v. Dunshee, 90 -A. 362, 243>Pa, 


82. Lewis v.- Lewis, 150 I1l.App. 
354; Souder’s Hst., 8 Pa.Dist. 495, 15 
Pa.Co. 285. 


83. Whittemore vy. Hamilton, 51 
Conn. 153. 


84, Aster v. Ralston, 179 Ill.App. 
194; Sayle v. Denman, 114 So. 615, 
148 Miss. 375. 


fa] Part payment not cancelling 
debt.—A testator gave his residuary 
estate to his wife and three children 
in equal shares, and provided that his 
executors, in making an inventory, 
should include an amount due by one 
son, with annual interest at a rate 
specified, and that the amount should 
be applied as a portion of the son’s in- 
terest in the estate. The testator, 
after the execution of the will, receiv- 
ed a partial payment, consisting of a 
dividend paid in insolvency proceed- 
ings. <A credit of the dividend was 
posted and the final balance charged 
off to expense account, and he did not 
state that the account had been can- 
celed. It was held, that the account 
against the son was not canceled. 


Sibley v. Maxwell, 89 N.E. 282, 203 
Mass. 94. ‘ { 
85. Townsley v. Townsley, 149 N. 


W. 262, 167 Iowa 226. 
Mace of debt by will see supra § 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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direction in the will that any debt owing to the tes- 
tator from legatees shall be deducted from the share 
of the one so indebted will require the deduction of 
a debt even though it is barred of enforcement by 
Of course, it is com- 
petent for a testator, if he so desires, to direct that 
legacies shall pass to designated beneficiaries free 
from any claim of indebtedness to his estate.87 


[§ 2157] (8) Interest on lLLegatees’ 
Where the will contains no direction for the 
deduction of debts, the executors, in deducting debts 
due from a legatee to the testator, may charge in- 
terest on the legatee’s indebtedness until such time 


the statute of limitations.®® 


ness.°§ 


as the legacy becomes payable.*® 


directs the deduction of debts owing by a legatee, the 
question whether such debts shall be deducted with 
interest, and to what time or on what amount in- 


sé. Ark.—Avery Power Machinery 
Co. v. McAdams, 7 S.W.(2d) 770, 177 
Ark. 518. 


oye daa res v. Hayhurst, 157 Ill.App. 


Iowa.—In re Fussell’s Estate, 
N.W. 503, 129 Iowa 498. 


Md.—Baker v. Safe Deposit & Trust 
Co., 48 A. 920, 93 Ma. 368. 


. Mass.—Pierce v. Loomis, 112 N.E. 
1027, 224 Mass. 226; Cummings v. 
Bramhall, 120 Mass. 552. 


Mo.—Thompson v. McCune, 63 S.W. 
(2a) 41 


{a] ‘@estator had same power to 
condition legacy on payment of the 
legatee’s debts barred by limitation 
as upon the payment of those not bar- 
red. Thompson v. McCune, (Mo.) 63 
S.W.(2d) 41. 


{[b] Even jurisdictions which deny 
the doctrine of the right of retainer 
as to debts barred by limitations ad- 
here to the rule that where the will 
itself directs that any debt due or ow- 
ing to the estate shall be deducted 
from the/share given the donee, this 
direction applies to debts barred by 
limitations. Thompson vy. McCune, 
(Mo.) 63 S.W.(2d) 41. 


{[c] Limitations and presumption 
of payment.—A will providing for the 
deduction from legacies of any 
amount which the legatee owed the 
testator, whether or not barred by the 
statute of limitations, used the words 
“statute of limitations’ as meaning 
the law of limitations, and as includ- 
ing the common-law presumption of 
payment after twenty years, as well 
as the limitation of six years, under 
Code Civ. Proc. § 382, now Civ. Prac. 
Act § 48, especially where notes were 
barred both by the statute and the 
presumption at the date of the will. 
In re Van TassSell’s Will, 196 N.Y.S. 
491, 119 Misc. 478. 


[d] Presumption of payment, by 
lapse of twenty years, held conclu- 
sively rebutted. Taylor v. Carter, 86 
S.B. 120, 117 Va. 845. 


87. Baldwin v. Sheldon, 12 N.W. 
872, 48 Mich. 580; In re Hodgson, 9 
Ch.D. 673; Harvey v. Palmer, 4 De G. 
&Sm. 425, 64 Reprint 897; Cherry v. 
Boultbee, 4 Myl.&C. 442, 18 Eng.Ch. 
442, 41 Reprint 171. 


Release or extinguishment of debt 
py direction see supra § 2153. 

88. Interest on legacies see infra 
§§ 2640-2672. 

89. Bowen v. Evans, 30 N.W. 638, 
70 Iowa 368; Dickerson v. Stokes, 4 
Dem.Surr. (N.Y.) 219. 


90. Del.—Cochran v. 
A. 346, 19 Del. 524. 


105 


Cochran, 52 
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able.®? 


Indebted- 


Where the will 


fine ound v. Hayhurst, 157 Ill.App. 


Mass.—Sibley v. Maxwell, 89 N.E. 
232, 203 Mass. 94; Taylor v. Taylor, 
14 N.E. 101, 145 Mass. 239; Cummings 
v. Bramhall, 120 Mass. 552. 


Mo.—Oerly v. Renken, 12 S.W.(2d) 
943, 222 Mo.App. 1094. 


N.Y.—In re Van Tassell’s Will, 196 
N.Y.S. 491, 119 Misc. 478. 


[a] Note expressing interest.— 
Interest will be charged on a devisee’s 
note to the testator expressing inter- 
est in determining the devisee’s share 
under a will which requires that debts 
of beneficiaries be charged against 
their legacies. Oerly v. Renken, 12 
S.W.(2d) 9438, 222 Mo.App. 1094. 


[b] Direction to deduct debt held 
to refer to time of testator’s death see 
Taylor v. Taylor, 14 N.B. 101, 145 
Mass. 239; Haines v. Haines’ Ex’rs, 
(N.J.Ch.) 15 A. 839; Wilkins v. Wil- 
kins, 12 A. 620, 43 N.J.Eq. 595; Dick- 
erson v. Stokes,.4 Dem.Surr. (N.Y.) 
219; Smith v.- Yancey, 81 Va. 88. 


91. Cannon v. 
(Tenn.) 553. 

92. Jordan v. 
1049, -281 Ill. 421, 


93. Election between gift by will 
and gift by nontestamentary act see 
infra § 2335. 


Right to repudiate bequest or devise 
see infra § 2168. 


$4. U.S.—Brown v. Routzahn, 58 F. 
(2d) 329 [rev on other grounds 63 F. 
(2d) 914]. _ 


Ark.—Wisner v. Richardson, 202 S. 
Wee l7,6 132° Ark. 575: 


Iowa.—Lehr v. Switzer, 239 N.W. 
564, 213 Iowa 658; Funk v. Grulke, 
213 N.W. 608, 204 Iowa 314; In re 
Wells’ Estate, 120 N.W. 713, 142 Iowa 
Pas 


Kan.—Windquist v. Doering, 
(2d) 632, 1385 Kan. 92. 


Miss.—Greely v. Houston, 114 So. 
740, 148 Miss. 799. 


N.J.—In re Howe’s Estate, 163 A. 
234, 112 N.J.Ea. 17. 


N.Y.—Haebler v. John Hichler 
Brewing Co., 58 N.Y.S. 894, 42 App. 
Div. 95; In re Clarkson’s Estate, 244 
N.Y.S. 470, 137 Mise. 741; In re Irvin’s 
Estate, 244 N.Y.S. 198, 187 Misc. 666. 


Ohio.—Whigham v. Bannon, 153 N. 
E. 252, 21 Ohio App. 496. 

Pa.—Fleming’s Estate, 
259, 25, Pa.Co. 269. ; 

Wis.—In re Johnston’s Estate, 203 
N.W. 376, 186 Wis. 599. 


Apperson, 14 Lea 


Jordan, 117 N.E. 


yes 


10 Pa.Dist. 
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terest shall be computed, is to be determined by the 
intention of the testator as indicated by the language 
of the will or other circumstances of the case.°° 
Where it is apparent that he intended that inter- 
est should be charged on the legatee’s indebtedness, 
interest will, in the absence of express direction, be 
computed up to the time when the legacies are pay- 
A devisee, owing nothing to the estate, al- 
though the amount he is to receive is by the terms 
of the will to be reduced by a certain sum, should 
not be charged interest on such sum.?2 


[§ 2158] C. Acceptance and Renunciation®°—1, 
Acceptance—a. Necessity. The beneficiary under a 
will has the right to elect whether or not he will take 
a bequest®? or devise,®® especially when it is oner- 
ous;°*® and such a gift vests in the donee only upon 
his acceptance thereof.°7 


95. U.S.—Brown v. Routzahn, 63 F. 
(2d) 914 [rev 58 F.(2d) 329]; Ex p. 
Fuller, 9 F.Cas.No. 5,147, 2 Story 327. 


Ill.—Peter v. Peter, 175 N.E. 846, 
343 Ill. 493, 75 A.L.R. 890. 


Iowa.—Funk vy. Grulke, 213 N.W. 
608, 204 Iowa 314; Schoonover v. Os- 
borne, 187 N.W. 20, 193 Iowa 474, 27 
A.L.R. 465; Mohn v. Mohn, 126 N.W. 
1127, 148 Iowa 288. 


Md.—Chilcoat v. Reid, 140 A. 100, 
154 Md. 378. 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 63 Am.S.R. 584, 32 
L.R.A. 744, 


Miss.—Greely v. Houston, 114 So. 
740, 148 Miss. 799. 


N.J.—In re Howe’s Estate, 163 A. 
234, 112 N.J.Eq. 17. 


N.Y.—Albany' Hospital 
108 N.E. 812, 214 N.Y. 435; 
v. Emmons, 34 N.Y. 186. 


Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


96. Hidden v. Hidden, 103 Mass. 
59; In re Mahlstedt’s Will, 250 N.Y.S. 
628, 140 Misc. 245 [mod on other 
grounds 254 N.Y.S. 1011, 234 App.Div. 
891, and cit Cyc]; Wheeler v. Lester, 
1.Bradf:Surr. (N.Y.) 213,-8..N.Y:Leg: 


v. Hanson, 
Van Dyke. 


ae 378; Brown v. Brown, 79 Va. 
97. -Ill.—Peter v. Peter, 175 N.E. 
846, 343 Ill. 493, 75 A.L.R. 890. 


Iowa.—In re Wells’ Hstate, 120 N. 
W. 713, 142 Iowa 255. 


Md.—Chilcoat v. Reid, 140 A. 100, 
154 Md. 378/ 


ch aor ten v. Hidden, 103 Mass. 


Miss.—Greely v. Houston, 114 So. 


740, 148 Miss. 799. 


N.Y.—In re McLarney’s Estate, 266 
N.Y.S. 564, 148 Mise. 871; In re Mahl- 
stedt’s Will, 250 N.Y.S. 628, 140 Misc. 
245 [mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891, and cit Cyc]; 
Wheeler v. Lester, 1 Bradf.Surr. 213, 
8 N.Y.Leg.Obs. 378. 


Va.—Brown v. Brown, 79 Va. 648. 


[a] Devise or bequest is not effec. 
tive or complete until it has been ac- 
cepted by the legatee or devisee. 
Chileoat v. Reid, 140 A. 100, 154 Md. 
378; Greely  v. Houston, 114 So. 740, 
148 Miss. 799. 


{b] Devise is sometimes treated as 
offer and is considered incomplete un- 
til accepted; but whether or not it 
be an offer it is generally held that 
until it is accepted it is incomplete, 
pruieeas v. Reid, 140 A. 100, 154 Md. 


968 [69 C.J.] 


Election between provisions. 


“election” as distinguished from a 


will.®® 


Appointee under testamentary power has the right 
to elect to accept or repudiate the appointment.* 


Where testamentary donee dies without an oppor- 
tunity to exercise his right to accept or reject a gift, 
such right will pass to his administrator ;? the ad- 
ministrator must, however, exercise the right for 
the best interests of the donee’s estate.* 


[§ 2159] b. Sufficiency—(1) In General. 
acts which merely indicate a designed intention to 


Where the will gives 
the beneficiary the right to take either one of two 
provisions made therein for his benefit, a right of 
“power,” is con- 
ferred,®’ and such right must be exercised in accord- 
ance with the provisions, if any, made therefor in the 


WILLS 


[§§ 2158-2160 


ceptance,* nevertheless neither a verbal® nor a writ- 
ten® acceptance of a testamentary gift is necessary 
in order that it shall vest in the donee. 
may be sufficiently shown by acts of the benefici- 
ary,’ provided they are deliberate and unequivocal. 
If the acts of the donee amount to an acceptance the 


Acceptance 


intent with which the acts were done is immaterial.® 


While 


accept do not raise a conclusive presumption of ac- 


[c] Donee is brought within oper- 
ation of the provisions of the will by 
his election to accept a testamentary 
gift thereunder. Jasper v. Bristow, 
80 S.W.(2d) 965, 235 Ky. 259; In re 
McLarney’s Estate, 266 N.Y.S. 564, 148 
Misc. 871. 


98. In re Vanatta’s Estate, 131 A. 
515, 99 N.J.Eq. 339. 


99. In re Vanatta’s Hstate, supra. 


{a] Election held sufficient.—In re 
Vanatta’s Estate, 131 A. 515, 99 N.J. 
TNG-svooos 


1. Matter of Ripley’s Estate, 106 
N.Y.S. 844, 122 App.Div. 419 [aff 84 
N.E. 574, 1120, 192 N.Y. 536]. 

Duty of donee of power to exercise 
see supra § 1954. 

Relinquishment or surrender of tes- 


tamentary power by donee see supra § 
1965. 


2. In re Howe’s Estate, 163 A. 234, 
112 N.J.Eq. 17; Yawger’s Ex’r v. Yaw- 
ger, 37 N.J.Eq. 216. 


Effect of acceptance on those claim- 
ing under beneficiary see infra § 2167. 


3. In re Howe’s Estate, 163 A. 234, 
TI20NGJ. EG.) LT. 

[a] Conclusiveness.—Election of a 
testamentary donee’s administrator to 
accept a gift can be revoked or al- 
tered by the administrator, if at all, 
only for proper and sufficient reasons. 
In re Howe’s Estate, 163 A. 234, 112 
N.J.Eq. 17. 

4 King v. Gridley, 46 Conn. 555; 
Perry v. Hale, 44 N.H. 363. 


[a] Mere notice of intent to com- 
ply with the conditions on which the 
devise was made and take the prop- 
erty does not constitute an accept- 
ance. King v. Gridley, 46 Conn. 555. 

Presumption of acceptance general- 
ly see infra § 2161. 

5. King v. Skellie, 3 S.H. 614, 79 
Ga. 147. : 

6. Brown v. Routzahn, 
914 [rev 58 F.(2d) 329]. 

7. W.S.—Brown v. Routzahn, 63 F. 
(2d) 914 [rev 58 F.(2d) 329]. 

Ala.—Camp v. Coleman, 36 Ala. 163; 
Harrison v. Pool, 16 Ala. 167, 


Ga.—King v. Skellie, 3 S.E. 614, 79 
Ga. 147. 

Ind.—Diffenderfer v. Scott, 32 N.E. 
87, 5 Ind.App. 243. 

Ky.—Morrison vy. Fletcher, 84 S.W. 
548, 119 Ky. 488, 27 Ky.L. 124; Boyd 
v. Gault, 3 Bush 644. 


63 F.(2d) 


La.—PEskridge y. Farrar, 34 La.Ann. 
709, 725. 


Mass.—McGivney v. McGivney, 7 N. 
E. 721, 142 Mass. 156. 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 68 Am.S.R. 584, 32 
L.R.A. 744. 


Minn.—Sorenson v. Carey, 104 N.W. 
958, 96 Minn. 202. 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.Y.—Armstrong v. McKelvey, 10 
N.E. 266, 104 N.Y. 179; In re Lar- 
ney’s Hstate, 266 N.Y.S. 564, 148 Misc. 
871; Brown v. Blackman, 25 N.Y.S. 
15, 71 Hun 356 [aff 46 N.H. 1145, 151 
N.Y. 670]. 


Pa.—Snyder’s Appeal, 
[rev 29 Leg.Int. 284]; 
4 A. 360, 2 Pa.Cas. 336. 


Tex.—Torno v. Torno, 95 S.W. 762, 
43 Tex.Civ.App. 117. 


(Sieg! 242 Y5 be UAL 
Rape v. Smith, 


Va.—Kenny’s Adm’r v. Kenny, 25 


Gratt. (66 Va.) 293. 


Eng.—Messenger yv. Andrews, 4 
ee 478, 4 Hng.Ch. 478, 38 Reprint 


N.S.—Roche v. Roche, [1930] 4 Dom. 
Tig Se SOY, 


[a] Language and conduct.—In 
determining the question whether a 
legatee has refused to accept an ar- 
ticle bequeathed to him, both the lan- 
guage and conduct of the legatee are 
to be considered, and their true in- 
terpretation is for the jury. Duffey 
Vv. Bellefonte Presb. Cong., 48 Pa. 46; 
i ougenen v. Wonsetler, 23 Pa.Super. 
21, 


[b] Acts held to show acceptance. 
—(1) Continuous use of the property 
bequeathed in accordance with the 
terms of the will. Camp v. Coleman, 
36 Ala. 168. (2) Entering into posses- 
sion of property devised on condi- 
tion. Perry v. Hale, 44 N.H. 368. (3) 
Execution of will devising property 
to him devised. Diffenderfer y. Scott, 
32 N.HE. 87, 5 Ind.App. 243. (4) Pro- 
curing the setting aside of a sale by 
the executor of the land devised. 
Armstrong v. McKelvey, 10 N.E. 266, 
104 N.Y. 179. (5) Recovery of posses- 
sion of property devised in ejectment 
proceeding. Snyder’s Appeal, 75 Pa. 
191 [rev 29 Leg.Int. 248]. (6) Paying 
taxes and partially paying charges on 
devise. Rape v. Smith, 4 A. 360, 2 Pa. 
Cas. 336. (7) Undertaker’s burial of 
deceased constituted acceptance of an 
offer contained in will giving the un- 
dertaker the proceeds of a particular 
bond “for the purpose of my burial.” 


[§ 2160] (2) Acceptance of Part. Some jurisdic- 
tions do not adhere to the doctrine of a partial ac- 
ceptance or partial renunciation of a testamentary 
gift,?° and it has been held that a donee cannot reject 
a gift in one paragraph of the will and accept anoth- 
er gift less burdensome in another paragraph.'1 
However, it is the rule in some jurisdictions at least 
that where the testator makes two separate and dis- 
tinet gifts, one beneficial and the other burdensome, 
the donee may undoubtedly accept the beneficial gift 


In re Larney’s Estate, 266 N.Y.S. 564, 
148 Misc. 871. 


Repudiation shown by acts of donee 
see infra § 2168. 


8. Brown v. Routzahn, 
914 [rev 58 F.(2d) 329]. 


[a] Acts held insufficient to show 
acceptance.—(1) A payment by the 
executrix in such capacity to a legatee 
on account of his legacy is not an 
assent by the executrix to her own 
legacy. Burchard v. Wright, 11 Leigh 
(88 Va.) 463. (2) If land be devised 
by one not shown to have any title, 
in trust for the benefit of a party in 
possession, no presumption arises, 
from his continuing in possession, 
that he is in under the will. Dame v. 
Dame, 20 N.H. 28. (3) Where execu- 
tion was levied against a legatee the 
day after the testator’s death, and the 
legatee appeared in an action brought 
to establish a lien against the lega- 
tee’s interest and obtained extensions 
of the time to plead, but subsequently 
renounced the bequest, evidence was 
held insufficient to show that he had 
ever’ accepted the gift or that the 
ereditor relied upon any declaration 
or conduct of the legatee or incurred 
any expense whereby he would be es- 
topped to renounce the bequest. 
Schoonover vy. Osborne, 187 N.W. 20, 
193 Iowa 474, 27 A.L.R. 465. 


5 Prt eloney of renunciation see infra 


9. Torno v. Torno, 95 S.W. 762, 43 
Tex.Civ.App. 117. 


_ 10. See cases infra this note; 
infra note 11. 


{a] In Kentucky the doctrine of 
partial acceptance or partial renun- 
ciation of a will, permitting an estate 
to pass partly by will and the re- 
nounced portion by descent, does not 
obtain except as authorized by stat- 
utes in the case of election of a wid- 
ow to renounce and take dower. Coch- 
ran’s Ex’r and Trustee v. Common- 
wealth, 44 S.W.(2d)~608, 241 Ky. 656, 
T8 A.LAR. 710, 


ll. Foulkes y. Foulkes, 293 S.W. 1, 
173 Ark. 188. 


[a] Accepting only residuary gift. 
—A son, to whom a testatrix devised 
lots of specified value, subject to the 
son’s paying back to the estate the 
excess over one fifth of the estate, 
could not renounce the devise and 
take under the residuary clause be- 
cause he is not permitted to re- 
nounce a devise in one particular and 
accept it in another. Foulkes v. 
Foulkes, 293 S.W. 1, 173 Ark. 188. 


63 F.(2d) 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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and reject the other.1? 


[§ 2161] c. Presumption of Acceptance and Bur- 
There is no presumption that a donee 
has accepted a gift which is not beneficial but is sad- 
Conversely the ac- 
ceptance of a devise or bequest will be presumed 
This presumption of 
assent, however, is not conclusive, but may be over- 
come by the timely renunciation or disclaimer of the 
beneficiary,+® or by showing that the donee has shad 
Moreover, while there 
is no presumption of an immediate acceptance,'® yet, 


den of Proof. 
dled with onerous* exactions.1* 


when such gift is beneficial.?® 


no opportunity to elect.17 


12. Brown v. Routzahn, 63 F.(2d) 
914 [rev 58 F.(2d) 329]; Guthrie v. 
Walrond, 22 Ch.D. 573; In re Lysons, 
107 L.T.Rep.N.S. 146. 


[a] Limitations of rule-—When by 
a will two distinct legacies are be- 
queathed to the same person, one of 
them being onerous and the other ben- 
éficial, prima facie the legatee is enti- 
tled to disclaim the onerous legacy 
and to take the other; but this prima 
facie rule may be rebutted if the 
will manifests a sufficient intention 
of the testator to the contrary. Guth- 
rie v. Walrond, 22 Ch.D. 573. 


[b] Gifts held separate.-—A testa- 
trix’ gift of one third of her property 
to her husband was held to be sepa- 
rate from a gift of the life use of 
houses; hence the husband could re- 
ject the former and accept the latter. 
Brown v. Routzahn, 63 F.(2d) 914 [rev 
58 F.(2d) 329). 


13. Brown v. Routzahn, 63 F.(2d) 
914 [rev 58 F.(2d) 329]; In re Trem- 
blay, 48 Ont.L. 321. 


[a] Prima facie, acceptance of 
part of entire testamentary gift binds 
the donee to take it all, and such ob- 
ligation can be rebutteG@ only if the 
will manifests a sufficient contrary 
intention of the testator. Brown v. 
Routzahn, 58 F.(2d) 329 [rev on other 
grounds 63 F.(2d) 914]. 


14. Chilcoat v. Reid, 140 A. 100, 154 
Ma. 378; Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


15. U.S.—Brown v. Routzahn, 63 
F.(2d) 914 [rev 58 F.(2d) 329]; Ex p. 
Fuller, 9 F.Cas.No. 5,147, 2 Story 327. 


Ill—Peter v. Peter, 175 N.E. 846, 
343 Ill. 493, 75 A.L.R. 890. 


Iowa.—Lehr v. Switzer, 239 N.W. 
564, 213 Iowa 658; Schoonover v. Os- 
borne, 187 N.W. 20, 193 Iowa 474, 27 
INADA 465; In re Stone’s Estate, 109 
N.W. 455, 132 lowa 136, 10 Ann.Cas. 
1033; Mohn y. Mohn, 136 ING Wie. dir 
148 Towa 288; In re Wells’ Estate, 120 
N.W. 713, 142 Iowa 255. 


Kan.—Strom vy. Wood, 164 P.-1100, 
100 Kan. 556. 

Md.—Chilcoat v. Reid, 140 A. 100, 
154 Md. 378. 


Mass.—Merrill v. Emery, 10 Pick. 
507. 
Mich.—Defreese v. Lake, 67 N.W. 


505, 109 Mich. 415, 63 Am.S.R. 584, 32 
TRA Ae: 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.J.—In re Howe’s Estate, 163 A. 
234, 112 N.J.Eq. 17 [cit’Cyo]. 
N.Y.—Albany Hospital v. Albany 


Guardian Soc., 108 N.E. 812, 214 N.Y. 
435, Ann.Cas.1916D 1195. 


Still, where there is an en- 
tire gift including beneficial and onerous properties 
as an aggregate, then, unless a contrary intention ap- 
pears from the will, the donee cannot disclaim the 
burdensome gift and accept the other.1% 


WILLS 


cussion of Rule. 


Ohio.—Hess v. American Bible So- 
ciety, 26 Ohio Cir.ct.N.S. 439 


Pa.—Darlington v. Darlington, 28 A. 
503, 160 Pa. 65; Tarr v. Robinson, 27 
A. 859, 158 Pa. 60. 


Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


Vt.—Crossman y. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


Va.—Bryan v. Hyre, 1 Rob. (40 Va.) 
94, 39 Am.D. 246. 


[a] Gifts to corporations.—The 
rule applies in case of gifts to cor- 
porations as well as to natural per- 
sons. Allison v. Smith, 16 Mich. 405. 


[b] Implied acceptance by execu- 
tor.—The assent of an executor to a 
specific legate. bequeathed to himself 
may, when the occasion permits, be 
implied, so as to take such legacy out 
of the estate and vest it in the execu- 
tor as an individual, but such consent 
cannot be implied unless and until it 
has been ascertained that the legacy 
will not be required for the payment 
of debts. Matter of Van Houten’s Es- 
tate, 46 N.Y.S. 190, 18 App.Div. 301. 


When gift beneficial see infra text 
and notes 20-24. 


16. U.S.—Brown v. Routzahn, 58 
F.(2d) 329 [rev on other grounds 63 
F.(2d) 914]. 


Iowa.—-Lehr v. Switzer, 239 N.W. 
564, 218 Iowa 658; Schoonover v. Os- 
borne, 187 N.W. 20, 193 Iowa 474, 27 
A.L.R. 465. 


Md:—Chilcoat v. Reid, 140 A. 100, 
154 Md. 378. 


Mich.—Defreese v. Lake, 
505, 109 Mich. 415, 68 Am.S.R. 
L.R.A. 744. 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.J.—In re Howe’s Estate, 163 A. 
234, 112 N.J.Eq. 17. 


N.Y.—Albany Hospital v. Albany 
Guardian Soc., 108 N.E. 812, 214 N.Y. 
435, Ann.Cas.1916D 1195; In re Mahl- 
stedt’s Will, 250 N.Y.S. 628, 140 Misc. 
245 [mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891]; Wheeler v. 
Lester, 1 Bradf.Surr. 293. 


Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


Eng.—Doe v. Smyth, 6 B.&C. 112, 
13 E.C.L. 62, 108 Reprint 394. 


[a] Presumption does not operate 
to vest title to the devised estate in 
the beneficiary, and is conclusively 
overcome by any act amounting to a 
binding renunciation thereof. Schoon- 
over v. Osborne, 187 N.W. 20, 193 Iowa 
474, 27 A.L.R. 465. 


Conclusive presumption after expi- 


Cie NAW: 
584, 32 


Determination of benefit. 
nothing appearing to the contrary, will be presumed 
to be beneficial;2° hence it will be assumed that the 
donee accepted it,?4 and the burden of proving that 
such gift is not beneficial is on the one so alleging.*? 
Whether or not.a gift burdened with a chargeis bene- 
ficial is generally a question to be determined largely 
by the cireumstances of the particular case?* and the 
court cannot arbitrarily assume that such a gift is 
or is not beneficial.?* 


[§ 2162] d. Estoppel by Acceptance?®—(1) Dis- 
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where the donee has had an opportunity to reject a 
gift but has failed to do so within a reasonable time, 
the presumption of acceptance has been said to be- 
come conclusive.?® 


A testamentary gift, 


It is an obvious and settled equita- 


ration of reasonable time see infra 
text and note 19. 


Pie oe generally see infra § 


17. In re Howe’s Estate, 163 A. 234, 
112 NWbqs 7. 


18. Albany Hospital v. Albany 
Guardian Soc., 108 N.E. 812, 214 N.Y. 
435, Ann.Cas.1916D 1195. 


In re Howe’s Estate, 
ost, “112 N.J.Eq. 17. 


errs by acceptance see infra § 
2162-2166 “ : 


20. U.S.—Brown v. Routzahn, 58 
F.(2d) 329 [rev on other grounds 63 
F.(2d) 914]. 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 63 Am.S.R. 584, 32 
L.R.A. 744. 


N.Y.—In re Mahlstedt’s Will, 250 
N.Y.S. 628, 140 Misc. 245 [mod on oth- 
er grounds 254 N.Y.S. 1011, 234 App. 
Div. 891]. 


163 A. 


Vt.—Crossman v. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


Eng.—Townson v. Tickell, 3 B.&Ald. 
31, 5 E.C.L. 28, 106 Reprint 575. 


21. See supra note 15. 


22. Chilcoat v. Reid, 140 A. 100, 
154 Md., 378. 


23. Chilcoat v. Reid, supra. 


[a] Considerations.—In determin- 
ing whether a devise burdened with a 
charge was beneficial, the court should 
give the devisee’s opinion some 
weight, and should consider the situa- 
tion in which the devise placed him 
and the net value of the property de- 


vised. Chilcoat v. Reid, 140 A. 100, 
154 Md. 378. 
[b] Evidence held insufficient to 


show that a devise burdened with an- 
nual payments to another was not 


beneficial. Chilcoat v. Reid, 140 A. 
100, 154 Md. 378. 
24. Chilcoat v. Reid, 140 A. 100, 154 


Md. 378 (holding that the court could 
not assume that the fund derived from 
the sale of land was so much greater 
than its value at the testator’s death 
that a devise of the fee subject to a 
life estate requiring payments to an- 
ive was not beneficial to ‘the dev- 
isee 


25. Cross references: 


Agreement to accept devise as bar of 
dower see Dower § 208. 


Effect of acceptance of legacy to cred- 
itor see infra § 2150. 


Election between gift by will and ad- 
verse claim see infra § 2334, 


8 
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ble principle that there is an implied condition that 
he who accepts a benefit under a will shall adopt the 
whole, conforming to all its provisions, and renoune- 
ing every right inconsistent with it. 
ary accepts the legacy or devise under the condition 
of conforming to the will, and a court of equity will 
compel him to perform the condition. 


26. U.S.—Crawford v. Briant, 53 


F.(2d) 754 [cit Cyc]. 


Ark.—Foulkes v. Foulkes, 293 S.W. 
1,173 Ark. 188; Wisner v. Richardson, 
202 S.W. 17, 132 Ark. 575. 


Ill.— Downing v. Grigsby, 96 N.E. 
513, 251 Ill. 568; Ditch v. Sennott, 7 
NE. 686,117 Ill. 362; Pillsbury v. 
Harly, 252 Ill.App. 620; WHquitable 
Trust Co. v. Jennings, 189 Ill.App. 359; 
Babeock v. Babcock, 179 Ill.App. 188. 


Ind.—Buckell v. Auer, 120 N.E. 487, 
68 Ind.A‘pp. 320. 


Kan.—Lytle v. Wade, 234 P. 411, 129 
Kan, 671. 


Ky.—Jasper v. Bristow, 30 S.W. (2d) 
965, 235 Ky. 259; Shutt’s Adm’r v. 
Shutt’s Adm’r, 232 S.W. 405, 192 Ky. 
98 [quot Cyc]. = 


Mass.—Rudd v. Searles, 160 N.E. 
882, 262 Mass. 490, 58 A.L.R. 1548; 
Fiske v. Fiske, 53 N.E. 916, 173 Mass. 
413. 


Miss.—West v. West, 95 So. 739, 131 
Miss. 880, 29 A.L.R. 226. 


Mo.—Hobbs v. Henley, 186 S.W. 981. 


Neb.—Stone v. Stine, 178 N.W. 838, 
105 Neb. 33. 


N.J.Job Haines Home for Aged 
People v. Keene, 101 A. 512, 87 N.J. 
Eq. 509. 


N. Y.—Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451; Gibbins v. Campbell, 
AQTN. Be VOSS; 48° IN-Yor 4105" deer ve 
Tower, 26 N.E. 943, 124 N.Y. 370; 
Haack v. Weicken, 23 N.E. 133, 118 N. 
Y. 67; Caulfield v. Sullivan, 85 N.Y. 
153 [aff 21 Hun 227]; Havens v. Sack- 
ett, 15 N.Y. 365; Beetson v. Stoops, 86 
NAYS.) Seas OL) App-sDiveeel35 5) an re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Misc. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]. 


Pa.—In re Forsythe’s Estate, 81 Pa. 
Super. 347; Rainear’s Hstate, 15 Pa. 
Dist.&Co. 45. 


Tex.—Packard v. De Miranda, (Civ. 
App.) 146 S.W. 211. 


Va.—Waggoner v. Waggoner, 68 S. 
HE. 990, 111 Va. 325, 30 L.R.A.N.S. 644; 
Penn v. Guggenheimer, 76 Va. 839. 


Wash.—In re Goss’ Estate, 132 P. 
409, 73 Wash. 330. 


And see cases infra notes 27-35. 


fa] Legatee submits to intention. 
—By claiming under the will, a lega- 
tee by implication submits to the tes- 
tator’s intention. Stone v. Stine, 178 
N.W. 838, 105 Neb. 33. 


{b] Gift must be taken as made 
or not at all. Oliver v. Wells, 173 N. 
EB. 676, 254 N.Y. 451. 


[c] Legacy cannot be accepted or 
rejected conditionally, and a legatee 
who has accepted and entered on the 
enjoyment of his legacy cannot after- 
ward demand that the terms and con- 
ditions of the legacy shall be changed. 


ea Succession, 29 La.Ann. 
406. 
[d] Setting up adverse claim.—A 


man may not take beneficial interest 
under will and at same time set up 
any right or claim of his own, al- 
though otherwise legal and well- 
founded, which will defeat the opera- 


26 
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will.?8 
The benefici- 


27 Especially is 


tion of any part of the will. Job 
Haines Home for Aged People v. 
Keene, 101 A: 512, "87 N.J.Eq.- 509° 
Election between will ‘and adverse 
claim see infra § 2334. 


[e] Forced heirs receiving by the 
testator’s will the full amount re- 
served to them by law cannot ques- 
tion a disposition of a will withhold- 
ing from them a part of the dispos- 
able portion of the testator’s estate. 
Succession of Thompson, 49 So. 651, 
123 La? 948. 


{[f] Enforcement of inconsistent 
contract.—Where a testator’s son ac- 
cepted devises of at least four par- 
ceis of land under the will which were 
not included or mentioned in the tes- 
tator’s contract to give such son his 
homestead, ete., and the son took pos- 
session and continued to hold such 
parcels, he elected to accept the pro- 
visions of the will which were incon- 
sistent as to him with the contract, 
and he cannot enforce the latter 
against another son, either by suit for 
specific performance or by action for 
its breach. Noyes v. Noyes, 123 N.E. 
395, 233 Mass. 55. 


27. Buckel v. Auer, 120 N.E. 437, 
68 Ind.App. 320; Glen v. Fisher, 6 
Johns.Ch. (N.Y.) 33, 10 Am.D. 310. 


28. West v. West, 95 So. 739, 131 
Miss. 880, 29 A.L.R. 226; Matter of 
Richardson’s Will, 30 N.Y.S. 1008, 81 
Hun 425; Patterson v. Atkinson, 27 
Ohio Cir.Ct.N.S. 427; Leedy v. Cock- 
ley, 32 Ohio Cir.Ct. 299. 


[a] Duty to refuse to qualify as 
executor.— Where a testatrix devises 
real and personal property belonging 
to her to her husband, and also de- 
vises real property belonging to her 
husband to a third party, and appoints 
her husband executor, if the husband 
had desired to keep his own property 
devised by the wife’s will it was his 
duty to have renounced the will and 
refused to qualify as executor there- 
under. West v. West, 95 So. 739, 131 
Miss. 880, 29 A.L.R. 226. 


Election where testator disposes of 
donee’s property and makes other gift 
to donee see infra § 2334. 


29. See infra §§ 2165, 2166. 


30. U.S.—Utermehle v. Norment, 
25 S.Ct. 291, 197 U.S. 40, 49 L.Ed. 655, 
38 Ann.Cas. 520 and note; Crocker v. 
Beal, 6 F.Cas.No. 3,396, 1 Lowell 416. 


Cal.—Del Campo v. Camarillo, 98 
P. 1049, 154 Cal. 647; Walkerly’s Es- 
oe 41 P. 772, 108 Cal. 627, 49 Am.S.R. 


Conn.—Farmington Sav. Bank v. 
Curran, 44 A. 473; 72 Conn. 342. 


Ga.—O. O. Banks Bros. v. Lester, 
72 S.E. 240, 187 Ga. 34; Medlock v. 
Merritt, 29 5S: Ry wish ent02h Gasiode: 
eee v. Watkins, 23 S.E. 204, 96 
Ga. : 


Ill. Dougherty v. Gaffney, 88 N.E. 
150, 239 Ill. 640; Madison v. Larmon, 
48 N.E. 556, 170 Ill. 65, 62 Am.S.R. 356; 
Fry v. Morrison, 42 N.E. 774, 159 ul. 
244; Gorham v. Dodge, 14 N.F. 44, 122 
Ill. 528; Wooley v. Schrader, 4 N.E. 
658, 116 Ill. 29; Babcock v. Babcock, 
179 Tll.App. 188. 


Ind.—Starkey v. Starkey, 76 N.E. 
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this true where, in addition to acceptance, he takes 
other steps in recognition of the validity of the 
Thus, subject to some exceptions discussed 
hereafter,?® it is well settled that a legatee or devi- 
see who has accepted the benefits of a will is estop- 
ped to deny its validity,®° or to deny the jurisdiction 


876, 166 Ind. 140; Keys v. Wright, 60 
N.E. 309, 156 Imd. 521, 6 Prob.Rep. 
Ann. 552; State v. Joyce, 48 Ind. 310. 


Kan.—Lanning v. Gay, 78 P. 810, 
85 P. 407, 70 Kan. 353; Medill v. Sny- 
der, 58 P. 962, 61 Kan. 15, 78 Am.S.R. 
307, 5 Prob.Rep.Ann. 216. 


Ky.—Christen v. Christen, 213 S.W. 
189, 184 Ky. 822; Kasey v. Fidelity 
Trust Co:, d15 4S.W. Wil sieky.) 604); 
Smart v. Easley, 5 J.J.Marsh. 214. 


La.—Chambers v. Chambers, 6 So. 
659, 41 La.Ann. 443; McCloskey’s Suc- 
cession, 29 La.Ann. 406; Deslondes’ 
Heirs v. New Orleans, 14 La.Ann. 552. 


Me.—Smith y. Guild, 34 Me. 443. 


Md.—Fisher v. Boyce, 31 A. 707, 
81 Md. 46; Waters v. Howard, 1 Md. 
Ch 112; Addison v. Bowie, 2 Bland 
606. 


Mass.—Smith v. Smith, 14 Gray 
532; Hyde v. Baldwin, 17 Pick. 303. 


Mich.—-Lilly v. Townsend, 68 N.W. 
136, 110 Mich. 253. 


Miss.—West v. West, 95 So. 739, 
131 Miss. 880, 29 A.L.R. 226, 


Mo.—Bernero vy. St. Louis Union 
Trust Co., 230 S.W. 620, 287 Mo. 602; 
Stone v. Cook, 78 S.W. 801, 179 Mo. 
ee 64 L.R.A. 287, 9 Prob.Rep.Ann. 


Neb.—Weller v. Noffsinger, 77 N.W. 
pt 57 Neb. 455, 4 Prob.Rep.Ann. 


N.H.—Hamblett v. Hamblett, 6 N. 
Hae3ss3. 


N.J.—Van Duyne vy. Van Duyne’s 
Ex’rs, 14 N.J.Eq. 49. 


N.Y.—Katz v. Schnaier, 34 N.Y.S. 
315, 87 Hun 343; Matter of Richard- 
son’s Will, 30 N.Y.S. 1008, 81° Hun 


425; Burhans v. Haswell, 43 Barb. 
424; In re Trevor’s Will, 197 N.Y.S. 
719, 120 Mise. 22 [mod on other 


grounds 202 N.Y.S. 862, 207 App.Div. 
673, resettled on rearg 204 N.Y.S. 387, 
209 App.Div. 1, and mod 145 N.E. 66, 
239 N.Y. 6, rearg den 147 N.E. 208, 239 
N.Y. 579]; Denn v. Cornell, 3 Johns. 
Cas. 174. } 


N.C.—Poplin v. Hatley, 86 S.E. 1028, 
170 N.C. 163; Treadaway v. Payne, 37 


S.E. 460, 127 N.C. 486: Allen vy. Al- 
len, 28.S.B. 518,121 N:Gi5328. Y 
Ohio.—Patterson y. Atkinson, 27 


Ohio Cir.Ct.N.S. 427; Le@dy v. Cock- 
ley, 14 Ohio Cir.Ct.N.S. -72; Leeds 
v. Cockley, 32 Ohio Cir.Ct. 299, 


Pa.—In_ re Miller’s HMstate, 28 A. 
441, 159 Pa. 562; Cummings’ Estate, 
25 A. 1125, 153 Pa. 397; Rhodes’ Es- 
tate, 23 A. 553, 147 Pa. 227: Preston 
v. Jones, 9 Pa. 456; Landis vy. Landis, 
1 Grant 248; In re Forsythe’s Estate, 
81 Pa.Super. 347; Wonsetler v. Won- 
setler, 23 Pa.Super. 321; Nathansg’ 
Est., 10 Pa.Dist. 205; Barber’s Estate, 


3 Pa.Dist. 58, 14 Pa.Co. 167: M in’ 
Est., 1 Pa.Dist. 167. rite: 
Philippine.—Dimaling y. Curi, 48 


Philippine 394. 
S.C.—Miley v. Deer, 76 S.E. 27, 93 


'S.C. 66 [cit Cyc]. 


Tenn.—Everett v. Mickler, 6 
Civ.App. 590. Sorin 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of the court admitting it to probate,3! or to claim 
other property devised or bequeathed by the will,?? 
particularly where the donee does not restore the 
benefit received, or bring the money into court,?* 
or where an unreasonable period of time has elapsed 
between his acceptance and the advancement of the 
inconsistent elaim,’* and he has during the period 
been in possession of the facts upon which his con- 
Some eases affirmatively hold 
that a legatee who has accepted a bequest, or a por- 
tion thereof, is not thereby estopped to contest the 


tention is founded.?5 


Tex.—Pryor v. Pendleton, 47 S.W. 
706, 49 S.W. 212, 92 Tex, 384; Portis 
v. Cummings, 14 Tex. 171. 


Vt.—Drake v. Wild, 39 A. 248, 70 
Vt. 52. 


Va.—Bolling v. Bolling, 5 Munf. (19 
Va.) 334. 


Wash.—In re Goss’ Estate, 132 P. 
409, 73 Wash. 330; Rader v. Stubble- 
field, 86 P. 560, 48 Wash. 334, 10 Ann. 
Cas. 20. 


Wis.—O’Dell v. Rogers, 44 Wis. 136. 


Eng.—Blake v. Bunbury, 4 Bro.Ch. 
21, 29 Reprint 758, 1 Ves.Jr. 514, 30 
Reprint 464; Birmingham y. Kirwan, 
2 Sch.&Lef. 444. 


[a] He cannot affirm it so far as 
it is beneficial to himself and deny 
its validity as to others who are bene- 
ficiaries. In re Forsythe’s Estate, 81 
Pa.Super. 347. 


[b] Denial of validity of gifts to 
himself.—Where a party takes the 
benefits or provisions in his favor un- 
der a will, he is thereby precluded 
from at the same time attacking the 
validity of the bequests and devises 
to him. West v. West, 95 So. 739, 131 
Miss. 880, 29 A.LR. 226. 


[c] Assertion of invalidity at sub- 
sequent distribution.—W here the 
question of the integrity of the be- 
quests was raised in the first distri- 
bution, directly or by implication, and 
no objections were raised to the right 
of certain legatees to participate 
therein, those who stood by while the 
claims of such legatees were given 
equal standing cannot at a subsequent 
distribution be heard to contest the 
validity of the gifts to such legatees. 
Forsythe’s Estate, 81 Pa.Super. 347. 


Attacking invalidity of provisions 
contravening statutes see infra § 
2165. 


31. O. O. Banks Bros. v. Lester, 72 
S.E. 240, 187 Ga. 34. 


Probate jurisdiction generally see 
supra §§ 685-692 in 68 C.J. 


32. Cal—Noe v. Splivalo, 54 Cal. 
207; Adams v. Lansing, 17 Cal. 629. 


Ga.—Branson v. Watkins, 23 S.E. 
204, 96 Ga. 54; Smith v. Sutton, 74 
Ga. 528. 


Tll.— Cunningham vy. Cunningham’s 
Estate, 77 N.H. 95, 220 Ill. 45; Bu- 
chanan v. McLennan, 61 N.E, 448, 192 
Ill. 480. 


Ind.—Young v. Biehl, 77 N.E. 406, 
166 Ind. 357. 


Ky.—Cavin v. Little, 281 S.W. 480, 
213 Ky. 482; Christen v. Christen, 213 
S.W. 189, 184 Ky. 822; Kasey v. Fidel- 
ity Trust Co., 115 S.W. 737, 131 Ky. 
604; Owingsville Exch., etc., Bank v. 
Stone, 80 Ky. 109, 3 Ky.L. 594; Smart 
vy. Easley, 5 J.J.Marsh. 214; Smart v. 
Baugh, 3 J.J.Marsh. 363;. Gentry v. 
Gentry, 77 S.W. 1115, 25 Ky.L. 1433; 
Green v. Ponder, 58 S.W. 605, 22 Ky. 
FeqiLe, 


La.—Grounx vy. Abat’s Ex’rs, 7 La. 
17. 
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Me.—Weeks y. Patten, 18 Me. 42, 
36 Am.D, 696. 


Md.—Lewis v. Carver, 117 A. 108, 
140 Md. 121; Kuykendall v. Devec- 
mon, 28 A. 412, 78 Md. 537. 


A a v. Smith, 14 Gray 


Minn.—Sorenson y. Carey, 104 N.W. 
958, 96 Minn. 202. 


Miss.—West v. West, 95 So. 739, 131 
Miss. 880, 29 A.L.R. 226; Nevitt v. 
Gillespie, 2 Miss. 108, 26 Am.D. 696. 


Mo.—Hobbs vy. Henley, 186 S.W. 981. 


N.J.—Van Duyne y. Van Duyne’s 
Ex’rs, 14 N.J.Eq. 49. 


N.Y.—Beetson v. Stoops, 79 -N.E. 
731, 186 N.Y. 456, 9 Ann.Cas. 953 and 
note, 12 Prob.Rep.Ann. 393; Shanley 
v. Shanley, 48 N.Y.S. 32, 22 App.Div. 
3875; In re McLarney’s Estate, 266 N. 
Y.S. 564, 148 Misc. 871. 


N.C.—Peel v. Corey, 144 S.E. 559, 
196 N.C. 79; Craven v. Caviness, 136 
S.E. 705, 193 N.C. 311; Field v. Eaton, 
16 N.C. 288. 


Ohio.—White v. Brocaw, 14 Ohio St. 
339; Owsley v. Price, 26 Ohio Cir.Ct. 
260; Ide’s Ex’rs v. Clark, 5 Ohio Cir. 
Ct. 239, 3 Ohio Cir.Dec. 120. 


Pa.—Spalding y. Ferguson, 
945, 158 Pa. 219; 


27 A. 
Cox v. Rogers, 77 


Pa. 160; Gable’s Ex’rs vy. Daub, 40 
Pa. 217; Fenstermacher v. Moyer, 35 
Pa. 354; Preston v. Jones, 9 Pa. 456; 


Benedict v. Montgomery, 7 Watts & 
S. 238, 42 Am.D. 230; Barber’s Est., 3 
Pa.Dist. 58, 14 Pa.Co. 167; Rafferty’s 
Estate, 23 Pittsb.Leg.J.N.S. 188. 


Va.—Rutherford v. Mayo, 76 Va. 
117; Glenn v. Clark, 21 Gratt. (62 
Va.) 85; Dickinson v. Dickinson, 2 
Gratt. (43 Va.) 493; Kinnaird v. Wil- 
liams, 8 Leigh (35 Va.) 400, 31 Am.D. 
658. 


NON A aE ee v. Harper, 27 W.Va. 
362. 


33. Ga.—O. O. Banks Bros. v. Les- 
ter, 72 S.E. 240, 1387 Ga. 34; Vance v. 
Crawford, 4 Ga. 445. 


Ind.—Lee v. Templeton, 73 Ind. 315. 


Kan.—Medill v. Snyder, 58 P. 962, 
61 Kan. 15, 78 Am.S.R. 307, 5 Prob. 
Rep.Ann. 216. 


Ky.—Kasey v. Fidelity Trust Co., 
115 S.W. 737, 131 Ky. 604. 


N.Y.—Matter of Richardson’s Will, 
30 N.Y.S. 1008, 81 Hun 425; Matter 
of Peaslee’s Will, 25 N.Y.S. 940, 73 
Hun 113. 


Pa.—In re Hickman’s Estate, 162 
A. 168, 308 Pa. 230; Miller’s Estate, 
Bil Ny Ay MOREA HG 


Tenn.—Everett v. Mickler, 6 Tenn. 


Civ.A. 590. 
34 O. O. Banks Bros. v. Lester, 
42 Sub 240, 2137 iGa.res4; Vance vi 


Crawford, 4 Ga. 445; Hammon v. Sen- 
tell, 107 So. 437, 160 La. 589. 


85. Hammon vy. Sentell, 107 So. 437, 
160 La. 589. 


[a] Assertion of incapacity of 
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validity of the will under which he has taken pro- 

_vided he has restored or offered to restore to the 
executor that which he has received.?® An agreement 
not to contest the will adds nothing to the effect of 
the acceptance;°7 and conversely, the operation of 
the rule is not affected by the fact that the legacy 
was accepted under protest or under a claim that it 
constituted only a part of what the legatee was en- 
titled to by law aside from the will,** in the absence 
of any claim that the acceptance was induced by 
fraud or deception.?® 


donee.—Heirs accepting legacies un- 
der a will are estopped from contest- 
ing, after a long lapse of time, the 
possession of immovable property 
left to one whom they must have 
known was the testator’s concubine, 
and transferred to a third person, 
particularly where the property had 
been transferred to a bona fide pur-~ 
chaser. Hammon vy. Sentell, 107 So. 
437, 160 La. 589. 


Ignorance of rights or fraud gen- 
erally see infra § 2166. | 


36. Woodcock v. McDonald, 30 Ala. 
411 (dictum); Holt v. Rice, 54 N.H. 
398, 20 Am.R. 138; Hamblett v. Ham- 
blett, 6 N.H. 333; Spangler v. Beare, 
19 Ohio Cir.Ct.N.S. 512, 2 Ohio App. 
133; In re Hickman’s Hstate, 162 A. 
168, 308 Pa. 230; Miller’s Estate, 31 
A. 58, 166 Pa. 97; In re Miller’s Es- 
tate, 28 A. 441, 159 Pa. 562. But see 
Lanning v. Gray, 78 P. 810, 85 P. 407, 
70 Kan. 858 (holding that, where a 
legatee took a bequest with full 
knowledge of the circumstances which 
he later urged as invalidating the 
will, he cannot, after such acceptance, 
tender back what he had received and 
attack the will). 


{a] Sufficiency of restoration or 
offer.—(1) An actual payment into 
court on or before filing suit is neces- 
sary. Stone v. Cook, 78 S.W. 801, 179 
Mo. 534, 64 LR.A. 287, 9 Prob.Rep. 
Ann. 4538. (2) An allegation in the 
petition of a legatee contesting a will 
that he was ready.and willing to pay 
into court the amount received, or to 
have it deducted from his share of the 
estate, if the will be set aside, is in- 
sufficient to bring him within the rule 
entitling him to contest, for that re- 
quires that it shall be actually paid 
into court on or before filing suit. 
Stone v. Cook, supra. (3) A tender 
in court of the amount of a legacy 
received under the probate of a will, 
after filing a petition for revocation 
of probate, does not remove the es- 
toppel to contest raised by such re- 
ceipt. Matter of Soule’s Will, 3 N.Y. 
S. 259, 22 Abb.N.Cas. 236, 1 Conn.Surr. 
18 [aff 11 N.Y.S. 949, 57 Hun 586, aff 
27 N.H. 852, 126 N.Y. 640]. 


[b] Where acceptance was pro- 
cured by fraud return before suit is 
unnecessary. White vy. Mayhall, 25 
S.W. 881, 15 Ky.L. 830. 


In case of ignorance or fraud see 
infra § 2166. 


Right to contest validity of will 
generally see supra §§ 667-681 in 
68: C.J. 

37. Dougherty v. Gaffney, 88 N.E. 
150, 239 Ill. 640. 


Agreements affecting right to con- 
test will generally see supra §§ 641-— 
649 in 68 C.Jy 


38. Stone v. Cook, 78 S.W. 801, 179 
Mo. 534, 64 L.R.A. 287, 9 Prob.Rep. 
Ann. 453; McCormick y. Interstate 
Consol. Rapid Transit R. Co., 55 S.W. 
252, 154 Mo. 191. 


39. Stone v. Cook, 78 S.W. 801, 179 
Mo. 534, 64 L.R.A. 287, 9 Prob.Rep. 
Ann. 453. 
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[$ 2163] (2) Applications of Rule—(a) In Gen- 
eral. The rule of estoppel by acceptance under the 
will apples to creditors or debtors of the testator 
named as beneficiaries in the will as well as to any 
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other class of beneficiaries,*#® and it also applies to 


beneficiaries who were minors when the legacy was 
The acceptance and retention of a leg- 
acy estops the legatee from procuring a revocation 
of probate on the ground of undue influence and want 
of testamentary capacity,*? and a legatee, accepting 
a pro rata distribution of property, upon the failure 
of sufficient estate, is estopped thereby to claim more, 
until further estate is discovered.** 
gift under a will expressing the testator’s desire to 
equalize his gifts between certain beneficiaries one of 
them is by such act estopped to dispute the truth of a 
recital in the will to the effect that he had received 


received. #1 


40. Ark.—Fitzhugh v. Hubbard, 41 
Ark. 64. 


Del.—Miller’s 
Adm’r, 5 Del. 333. 


La.—Cucullu’s Succession, 4 Rob. 
397. 4 


N.Y.—Matter of Strong’s Estate, 25 
N.Y.S. 790, 5 Mise. 433, 1 Pow.Surr. 
529. 


Pa.—Souder’s Estate, 8 Pa.Dist. 
495, 15 Pa.Co. 285 {aff 32 A. 417, 169 
Pas 2391): 


S.C.—Pringle v. Ravenel, 24 S.C.Eq. 
342, 343; Rainsford v. Rainsford, 14 
S.C.Eq. 343. 


Presumption that legacy satisfies 
debt see infra § 2140. 


41. Christen v. Christen, 213 S.W. 
189, 184 Ky. 882; Hamblett v. Ham- 
blett, 6 N.H: 333. 


{a] Son accepting devise under 
his father’s will during his infancy 
cannot more than a year after at- 
taining his majority elect to take un- 
der the will by asserting his right to 
retain his legacy under the will and 
deny its validity as a whole. Chris- 
ten y. Christen, 213 S.W. 189, 184 Ky. 
822. 


42. Matter of Soule’s Will, 3 N.Y. 
S. 259, 1 Conn.Surr. 18, 22 Abb.N.Cas. 
236 [aff 11 N.Y.S. 949, 57 Hun 586, aff 
27 N.E. 852, 126 N.Y. 640]. 


Testamentary capacity generally 
see supra §§ 9-42 in 68 C.J. 


Undue influence generally see su- 
pra §§ 482-477 in 68 C.J. 


43. Sheple v. Farnsworth, 4 Mass. 
32. 


Adm’r v. Miller’s 


44. Aster v. Ralston, 179 Ill.App. 
194; Lytle v. Wade, 284 P. 411, 129 
Kan, 671. 


45. Cavin v. Little, 281 S.W. 480, 
213 Ky. 482. 


46. U.S—Sherman v. American 
Cong. Assoc., 98 F. 495 [aff 113 F. 609, 
bt (C2CrAs 32915 


Ark.—Wisner v. Richardson, 202 S. 
W. 17,1382 Ark. 575. 


Tll.— Ditch v. Sennott, 7 N.E. 636, 
LPT LMS 362: 


Kan.—Crowley v. Nixon, 272 P. 104, 
127 Kan. 178, 62 A.L.R. 585. 


Ky.—Ellis v. Johnson, 4 Ky.L. 991. 


La.—Groves v. Nutt, 13 La.Ann. 
dale 

Me.—Fuller v. Fuller, 24 A. 946, 84 
Me. 475. 


Md.—Jones vy. Jones, 8 Gill 197; 
Beall v. Schley, 2 Gill 181, 41 Am.D. 
FESS a ae ET 


Conditions. 


By accepting a }| so prohibited.4® 


cept or reject.*® 


415. 


N.J.—Job Haines Home for Aged 
People v. Keene, 101 A. 512, 87 N.J.Eq. 


509; Bird v. Hawkins, 42 A. 588, 58 
N.J.Eq. 229; Kearney v. Macomb, 16 
N.J.Eq. 189. 


N.Y.—Orton v. Orton, 3 Abb.Dec. 
411, 3 Keyes 486, 3 Transcr.A: 18; In 
re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Misc. 245 [mod on other grounds 
2O4 SNOW Sty LO t lea o4 AD live me Souk. 
In re Conway’s Estate, 198 N.Y.S. 351, 
120 Mise. 287; Spofford v. Manning, 
6 Paige 383; Wheeler v. Lester, l 
Bradf.Surr. 213, 8 N.Y.Leg.Obs. 378. 


N.C.—Melchor v. Burger, 21 N.C. 
634. 


Ohio.—Hess y. American Bible So- 
ciety, 26 Ohio Cir.Ct.N.S. 439. 


Pa.—In re Thompson’s Estate, 155 
Ay 925, 304 Pan'349,. 76 A.LiR.5 13393 
Cox v. Rogers, 77 Pa. 160; M’Kibbin’s 
Hstate, 21 Pa.Super. 578. 


S.C.—Shired v. Nesbit, 72 S.E. 545, 
90 SiCx 20° 


Eng.—Gregg vy. Coates, 23 Beav. 33, 
53 Reprint 13; Egg v. Devey, 10 Beav. 
444, 50 Reprint 653; Ker v. Wauchope, 
1 Bligh 1,°4 Reprint 1; Atty.-Gen. v. 
Christ’s Hospital, 3 Bro.Ch. 165, 29 
Reprint 468; Cary v. Askew, 1 Cox 
Ch. 241, 29 Reprint 1147; Tattersall 
v. Howell, 2 Meriv. 26, 35 Reprint 850; 
Atty.-Gen. v. Christ’s Hospital, 1 
Russ.&M. 626, 5 Eng.Ch. 626, 39 Re- 
print 240, Taml. 393, 12 Hng.Ch. 393, 
48 Reprint 156; Sheddon vy. Goodrich, 
8 Ves.Jr. 481, 32 Reprint 441; Atty.- 
Gen. v. Andrew, 3 Ves.Jr. 633, 30 Re- 
print 1194; Whistler v. Webster, 2 
Ves.Jr. 367, 30 Reprint 676. 


Que.—David v. McDonald, 12 Que. 
Super. 4 


[a] Tilustrations.—(1) The legatee 
of a house, held by the testator on a 
lease at a reserved rent higher than 
it could be let after his death, cannot 
rejeet the gift of the lease and retain 
an annuity under the will, but must 
take the benefit cum onere. Talbot 
v. Radnor, 3 Myl.&K. 252, 10 Eng.Ch. 
252, 40 Reprint 96. (2) Where a 
devisee procures the setting aside of 
an executor’s sale of the land, he 
elects to take the land as land in his 
capacity of devisee, and takes it 
therefore charged with the intestate’s 
debts, as though it had not been sold. 
Armstrong v. McKelvey, 10 N.E. 266, 
LOADING Yee detOe A 


[b] Term “condition” in this con- 
nection means any qualification, re- 
striction, or limitation annexed to the 
gift, and modifying or destroying con- 
ditionally its full enjoyment and dis- 
posal. In re Conway’s Hstate, 198 N. 


prior advancements or loans.*4 
cepted a devise under a will cannot assert a claim to 
such real property by a prior transfer by the testator 
in derogation of the terms of the will.*° 


[§§ 2163-2164 


One who has ac- 


[§ 2164] (b) Legacies or Devises Burdened with 
If the legacy or devise is burdened with 
a condition the legatee or devisce, if he accepts it, is 
bound by the condition;*® if an act is required to be 
performed, he must perform it;#7 and if there is a 
prohibition against his setting up certain claims he is 
estopped by his acceptance from setting up a claim 


He is, however, allowed a reason- 


able time and opportunity to judge of the value of 
the legacy or devise and of the burden of the condi- 
tion, before he is required to make his election to ac- 


Y.S. 351, 120 Misc. 287. 


47. Ark.—Wisner v. 
202 S.W..17, 182 Ark. 575. 


Kan.—Crowley v. Nixon, 272 P. 104, 
127 Kan. 178, 62 A.LAR. 585. 


N.Y.—Spofford v. Manning, 6 Paige 
383; Wheeler v. Lester, 1 Bradf.Surr. 
213, 8 N.Y.Leg.Obs. 378. 


Ohio.—Hess vy. American Bible So- 
ciety, 26 Ohio Cir.Ct.N.S. 439. 


Eng.—Grégg yv. Coates, 23 Beav. 38, 
53 Reprint 13; Atty.-Gen. v. Christ’s 
Hospital, 3 Bro.Ch. 165, 29 Reprint 
468; Taylor v. Popham, 1 Bro.Ch. 168, 
28 Reprint 1059; In re Skingley, 3 
Macn.&G. 220, 49 Hng.Ch. 167, 42 Re- 
print 246; Atty.-Gen. v. Christ’s Hos- 
pital, 1 Russ.&M. 626, 5 Eng.Ch. 626, 
39 Reprint 240, Taml. 3938, 12 Eng.Ch. 
393, 48 Reprint 156; Messenger vy. 
Andrews, 4 Russ. 478, 4 Eng.Ch. 478, 
38 Reprint 885; Atty.-Gen. v. An- 
drews, 3 Ves.Jr. 633, 30 Reprint 1194. 


[a] Discharge of indebtedness.— 


Richardson, 


| If property is bequeathed upon con- 


dition that the legatee pay the tes- 
tator’s debts, the legatee, if he ac- 
cept, is bound to pay the debts al- 
though they should far exceed the 
amount of the property bequeathed to 
him. Wisner vy. Richardson, 202 S. 
W. 17, 132 Ark. 575; Messenger v. 
Andrews, 4 Russ. 478, 4 Eng.Ch. 478, 
38 Reprint 885. 


{[b] If acceptance is on condition 
to repair the donee must rebuild in 
ease of accidental fire. Gregg v. 
Coates, 23 Beav. 338, 53 Reprint 13; In 
re Skingley, 3 Macn.&G. 220, 49 Eng. 
Ch. 167, 42 Reprint 246. 


48. Mass.—Hyde v. Baldwin, 
Pick. 303. 


N.J.—King v. Rockwell, 115 A. 40, 
N.J.Eq. 46. 


Meter v. Manning, 6 Paige 


SNe WBouen v. Burger, 21 “N.C: 


17 


93 


Eng.—Egg vy. Devey, 10 Beav. 444, 
20 Reprint 653; Boughton v. Bough- 
ton, 2 Ves. 12, 28 Reprint 8. 


[a] Provision forbidding contest. 
—Where a will specifically provides 
that, if any beneficiary should contest 
it, the bequest to such person should 
be revoked, a legatee, who has re- 
ceived his legacy and executed his 
release of all claims against the es- 
tate, is estopped from attacking the 
will. King v. Rockwell, 115 A. 40, 93 
N.J.Eq. 46. 


49. Perry v. Hale, 44 N.H. 363; 
Wheeler v. Lester, 1 Bradf.Surr. (N. 
Ye) (2005, Beck wea Bailevael 68 INgay 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2165-2166] 


[§ 2165] (3) Limitations and Exceptions to 
Rule®°—(a) In General. The fact that a legatee or 
devisee has accepted the provisions of a will does 
not estop him from advancing any contention not 
inconsistent with the will or his position thereun- 
der.°+ Thus a donee’s acceptance of a testamentary 
gift will not prevent him from setting up a claim to 
property not included in the will,®? or from assert- 
ing a claim which is not against the estate of the 
testator.° Moreover, where one has accepted no 
benefit under a will but has rather surrendered a 
right, he is not estopped to assert the invalidity, as 
to other beneficiaries, of the provision under which 
he would have taken.®+ Furthermore it has been 
held that the rule of estoppel by acceptance has no 
application where the testator has only a part in- 
terest in the property devised, and devises the prop- 
erty by general terms,°*> or where acceptance under 
the will is a detriment and not a benefit,®* and the ac- 
ceptance of a legacy by one of the beneficiaries does 
not estop the other beneficiaries from contesting the 
will.®* So it has been held that a widow by taking a 
legacy under her husband’s will does not estop her- 
self from contesting the validity of the will so far as 
it disposes of the half interest in the common prop- 
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erty to others;*°® and that a beneficiary by accepting 
the benefits conferred by will is not estopped from 
denying the truth of a recital that the testator had 
conveyed certain property in trust.°® A donee who 
has accepted a gift under a will is not estopped to as- 
sert that another gift provided for by the will con- 
travenes the statutes,®°° such as the statutes relating 
to perpetuities,®°! or a statute relating to testamen- 
tary disposition of property in favor of coneubines,®? 
or that it is against the public policy;** or to object 
to the payment of a separable, void item;°* or to 
assert that a clause in the will was void for remote- 
ness;°® or to insist on a due interpretation of the 
provisions of the will disconnected with the bequest, 
although they ereate a trust void as against the stat- 
ute as to perpetuities.°® Moreover, a person is not 
prevented from taking personalty bequeathed to him 
because he has accepted a decree of distribution with 
reference to realty inconsistent with the will.** 


[§ 2166] (b) Ignorance of Rights, and Fraud. 
The general rule of estoppel by acceptance is subject 
to the qualification that if the benefit was received by 
the beneficiary without a knowledge of his right to 
elect between the benefit so conferred and of his 
right to the property outside of the will,®® or in igno- 


220, 32 Ohio App. 423; Hess v. Ameri- 
can Bible Society, 26 Ohio Cir.Ct.N.S. 
439; Messenger v. Andrews, 4 Russ. 
478, 4 Emng.Ch. 478, 38 Reprint 885; 
Atty.-Gen. v. Andrews, 3 Ves.Jr. 633, 
30 Reprint 1194. 


[a] Reasonableness as question of 
fact.—The time given beneficiary 
within which to determine whether to 
accept a legacy burdened with a con- 
dition is a question of fact. In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Mise. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]. 


50. Ignorance of rights and fraud 
see infra § 2166. 


51. Ark.—Combs v. Combs, 291 S. 
W. 818, 172 Ark. 1073. 


Tll.—Downing v. Grigsby, 
513, 251 Ill. 568. 


Kan.—Windquist v. Doering, 9 P. 
(2d) 632, 1385 Kan. 92; Flick v. Mur- 
dock, 239 P. 607, 119 Kan. 644. 


Ky.—Kelly’s Ex’r v. Pettus, 140 S. 
Ww. 189, 145 Ky. 250,799; Trustees of 
Common School Dist. No. 31 v. Isaacs’ 
Guardian, (Ky.) 115 S.W. 724. 


Mo.—Loud v. St. Louis Union Trust 
Co., 249 S.W. 629, 298 Mo. 148; Clam- 
organ v. Lane, 9 Mo. 446. 


N.Y.—In re Buttner’s Will, 210 N. 
Y.S. 729, 125 Misc. 224 [mod on other 
grounds 213 N.Y.S. 268, 215 App.Div. 
62]. 

Pa.—Graham vy. Craig, 81* Pa. 459. 


W.Va.—Ruse v. Commercial Coal & 
Coke Co., 115 S.E. 406, 92 W.Va. 457. 


And see cases passim this section. 


[a] Gift under another will.—Ben- 
eficiaries under a will referring to the 
will of a third person are not estop- 
ped to deny the validity of the title 
of one taking under the provisions of 
the latter will which is not ratified 
or incorporated in the will under 
which they claim. Clamorgan | v. 
Lane, 9 Mo. 446. 


[b] ‘estator’s contract with wife. 
—By accepting the provisions of 2a 
will, a devisee is not estopped from 
claiming that an oral contract had 
been made between the testator and 
his wife by which she agreed to will 
property devised to her to a person 


96 N.E. 


claiming under the contract, since the 
contention is not inconsistent with 
the will. Flick vy. Murdock, 239 P. 
607, 119 Kan. 644. 


[ec] Beneficiary of trust under a 
will was not estopped to sue to have 
the trust declared void by the fact 
that she had accepted a portion of the 
income, which was only a small part 
of the property belonging to her, 
which in no manner prejudiced the in- 
terests.of the trustee. Loud v. St. 
Louis Union Trust Co., 249 S.W. 629, 
298 Mo. 148. 


[d] No estoppel to assert wrong- 
ful conveyance.—Where a daughter, 
who was a grantee of her father of 
lands for her life, with remainder to 
the heirs of her body, if any, and, if 
not, to her brothers and sisters, sold 
the fee and reinvested the funds in 
other real property, and died seized 
thereof, and willed the property to 
her grandson and granddaughter, 
their acceptance of the respective 
properties, subject to a trust lien giv- 
en to protect the title to the devised 
lands so conveyed, did not amount 
to a confirmation.of the wrongful 
conveyance by the life tenant of their 
fee in the lands sold, but they had 
the right to discharge the trust lien 
by payment and reclaim such land. 
Rust v. Commercial Coal & Coke Co., 
115 S.E. 406, 92 W.Va. 457. 


Estoppel generally see supra § 2162. 


52. Conn.—Whittemore vy. Hamil- 
ton, 161 ‘Conny, 153. 


Md.—Smith v. Townshend, 27 Md. 
368, 92 Am.D. 637. 


N.Y.—Gilehrist v. 
Barb. 9. 


N.C.—Whitten v. Peace, 
571, 188 N.C. 298. 


Va.—Norman’s Ex’x vy. Cunning- 
ham, 5 Gratt. (46 Va.) 63. 


53. Silver v. Graves, 95 N.E. 948, 
210 Mass. 26 (holding that plaintiffs 
were not prevented from suing on a 
contract by defendant, a party with 
them to a will contest, to pay them 
what was right, if they would with- 
draw a probate appeal, by accepting 
general legacies to them under the 
will and signing releases therefor, de- 
fendant not having been an executor 


Stevenson, 9 


124 S.E. 


until thereafter, and the action being 
against him individually, and not 
against the estate). 


54. Combs v. Combs, 291 S.W. 818, 
172 Ark. 1073. , 


55. Ditch v. Sennott, 7 N.E. 636, 
LL TU 38626 
56. Staples v. Hawes, 53 N.Y.S. 


860, 24 Misc. 475 [aff 57 N.Y.S. 452, 
39 App.Div. 548]. 


57. Floyd v. Floyd, 90 Ind. 130. 


58. Beard v. Knox, 5 Cal. 252, 63 
Am.D. 125. 


59. Hunt v. Evans, 25 
134 Ill. 496, 11 L.R.A. 185. 


60. Trustees of University of 
Georgia v. Denmark, 81 S.E. 238, 141 
Ga. 390; Elmore vy. Carter, 124 N.E. 
582, 289 Ill. 560; In re Durand, 107 
N.Y.S. 393, 56 Misc. 235, 6 Mills Surr. 
269; Christianson vy. Talmage, 138 P. 
452, 69 Or. 440. 


61. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560; Staples v. Hawes, 53 N. 
Y.S. 860, 24 Misc. 475 [aff 57 N.Y.S. 
452, 39 App.Div. 548]. 


62. Filhiol’s Succession, 44 So. 843, 
119 La. 998. 


63. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560. 


64. In re Schmidt’s Estate, 38 P. 
547, 15 Mont, 117. 


65. Schuknecht v. Schultz, 72 N. 
EH. 37, 212 Ill. 48, 10 Prob.Rep.Ann. 1. 


66. Walkerly’s Estate, 41 P. 772, 
108 Cal. 627, 49 Am.S.R. 97. 


67. In re Learned, 104 P. 315, 156 
Cal. 309. 


eer Cal.—King y. Lagrange, 50 Cal. 


Ind.—Lee v. Templeton, 73 Ind. 315. 


Kan.—Medill v. Snyder, 58 P. 962, 
61 Kan. 15, 78 Am.S.R. 307, 5 Prob. 
Rep.Ann. 216. 


N.E. 579, 


Mass.—Watson vy. Watson, 128 
Mass. 152. 
Mo.—Stone v. Cook, 78 S.W. 801, 


179 Mo. 534, 64 L.R.A. 287, 9 Prob. 
Rep.Ann, 453. 


N.J.—Young v. Young, 
51 N.J.Eq. 491. 


27 A. 627, 
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rance of the value of the property devised,®® or of 
facts showing the invalidity of the will,*° or if he was 
induced by fraud or deception to accept the benefit 
conferred by the instrument,*! he may withdraw the 
acceptance and contest the validity of the instrument 
and claim under the law, provided innocent third 
persons will not suffer by such withdrawal,*? and pro- 
vided further that there has’ been no unreasonable 
delay in exercising the right of withdrawal,’* and 
that he pay into court the benefits received.*+ 


[§ 2167] e. Effect on Rights of 


under Beneficiary. Acceptance binds those claiming 


‘under the original donee.*? 


[§ 2168] 2. Renunciation—a. In General. 
ready shown, a beneficiary under a will is not bound 
to accept a legacy or devise therein provided for,*® 


but may disclaim or renounce his 


will,?7 even where the gift to him is beneficial,’*® pro- 


Pa.—In re Miller’s Estate, 28 A. 
441, 159 Pa. 562. 


[a] Misapprehension of legal 
rights.—(1) If a person, althougn 
knowing the facts, has acted in mis- 
apprehension of his legal rights, and 
in ignorance of his obligation to make 
an election, no intention to elect, and 
consequently no election, is to be pre- 


sumed. Pillsbury v. Early, 252 Ill. 
App. 620; Watson v. Watson, 128 
Mass. 152. (2) It is otherwise, how- 


ever, where the position of other par- 
ties has materially changed. Uter- 
mehle v. Norment, 25 S.Ct. 291, 197 
U.S. 40, 49 L.Ed. 655, 3 Ann.Cas. 520 
and note [aff 22 App.D.C. 31]. 


69. In re Thayer’s Hstate, 76 P. 
41, 142 Cal. 453; Wheeler v. Lester, 1 
Bradf.Surr. (N.Y.) 2938. 


70. Medill v. Snyder, 58 P. 962, 61 
Kan. 15, 78 Am.S.R. 307, 5 Prob.Rep. 
Ann. 216; Moore v. Johnson, 7 Lea 
(Tenn.) 580; Everett v. Mickler, 6 
Tenn.Civ.A. 590. 


71. White v. Mayhall, 25 S.W. 881, 
15 Ky.L. 830; Stone v. Cook, 78 S.W. 
SO, 179) Mio. 5345 164 TW. RA 287,759 


Prob.Rep.Ann. 453; Everett v. Mick- 
ler, 6 Tenn.Civ.A. 590. 


72. Utermehle v. Norment, 25 S. 
Ct. 291, 197 U.S. 40, 49 L.Ed. 655, 3 
‘Ann-Cas. 520 [aff..22' App.D.C. “317; 
Watson v. Watson, 128 Mass. 152; 
Stone v. Cook, 78 S.W. 801, 179 Mo. 
534, 64 L.R.A. 387, 9 Prob.Rep.Ann. 
453. : 


73. Utermehle v. Norment, 25 S.Ct. 
291, 197 U.S. 40, 49 L.Ed. 655, 3 Ann. 
cas. 520 [aff 22 App.D.C. 31]; Stone 
v. Cook, 78 S.W. 801, 179 Mo. 534, 64 
L.R.A. 287, 9 Prob.Rep.Ann. 453. 


"4. Medill v. Snyder, 58 P. 962, 61 
Kan. 15, 78 Am.S.R. 307, 5 Prob.Rep. 


Ann. 216; Watson v. Watson, 128 
Mass. 152; Stone v. Cook, 78 S.W. 801, 
179 Mo. 534, 64 L.R.A. 287, 9 Prob. 


Rep.Ann. 453. 
75. Ill_—Equitable Trust Co. v. 
Jennings, 189 Ill.App. 359. 
Kan.—Aten y. Tobias, 220 P. 196, 
114 Kan. 646. 


Tex.—Portis v. Cummings, 14 Tex. 
eT 

Va.—Hughes’ Ex’r v. Wilson, 24 
S.E. 240; Frazer’s Adm’r v. Bevill, 11 
Gratt. (52 Va.) 9. . 


Mor anes vV. Eraser, 13 Can‘S.C. 
342. 


Right to election to accept after 


WILLS 


bOrsis 


Those Claiming 
cifie legacy has 


vided he has not already accepted it.*° 
tives which prompt a renunciation are immaterial in 
the absence of fraud or collusion;*® 
tion of a gift by a legatee is not equivalent to a con- 
veyance by him for the purpose of defeating eredi- 
Moreover, it has been held that where a leg- 
atee renounces a gift subsequent to a levy of execu- 
tion on him after the testator’s death his right to re- 
nounce is not interfered with by the levy or by the 
commencement of an action to establish a lien on the 
legatee’s interest, in the absence of fraud or collu- 
sion;®? but it has also been decided that after a spe- 


©. ay P" 2 
a 
a aot 4 


[§§ 2166-2168 


The mo- 


and a rejec- 


been attached under a judgment 


against the legatee such legatee cannot waive his 


As al- 
Pat torses 


right under the 


death of donee see supra § 2158. 
76. See supra § 2158. 


77. U.S.—Brown v. Routzahn, 63 
F.(2d) 914 [rev 58 F.(2d) 329]. 


Ill.— Peter v. Peter, 175 N.E. 846, 
343 Ill. 493, 75 A.L.R. 890. 


Iowa.—Lehr v. Switzer, 239 N.W. 
564, 213 Iowa 658; Funk vy. Grulke, 
213 N.W. 608, 204 Iowa 314; Schoon- 
over v. Osborne, 187 N.W. 20, 193 
Iowa 474, 27 A.L.R. 465; In re Stone’s 
Hstate, 109 N.W. 455, 182 Iowa 136, 
10 Ann.Cas. 1033. 


Kan.—Winquist v. Doering, 9 P. 
(2d) 632, 135 Kan. 92; Strom v. Wood, 
164 P. 1100, 100 Kan. 556 [quot Cyc]. 


Md.—Chilcoat v. Reid, 140 A. 100, 
154 Md. 378. 


pene ee ee v. Lathrop, 4 Pick. 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.J.—In re Howe’s Estate, 163 A. 
234, 112 \N.J.Eq. 17. 


N.Y.—Albany Hospital v. Albany 
Guardian Society, 108 N.E. 812, 214 
N.Y. 435, Ann.Cas.1916D 1195; Bur- 
ritt v. Silliman, 13 N.Y. 93, 64 Am.D. 
532 [rev 16 Barb. 198]; In re Clark- 
ey Estate, 244 N.Y.S. 470, 137 Misc. 


Ohio.—Whigham vy. Bannon, 
N.E. 252, 21 Ohio App. 496. 


Pa.—In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 76 A.L.R. 1339. 


Tenn.—Bradford v. Leake, 137 S. 
W. 96, 124 Tenn. 312, Ann.Cas.1912D 
1140. 


153 


Wis.—In re Johnston’s Estate, 203 
N.W. 376, 186 Wis. 599. 


Eng.—Wicken v. Wilson, [1914] 1 
Ch. 502; Townson v. Tickell, 3 B.& 
Ald. 31,.5' BiG... 28, 106) Reprint 575; 
Doe v. Smyth, 6 B.&C. 112, 13 E.C.L. 
62, 108 Reprint 394. 


Newfoundl.—Greene y. Greene, 6 
Newfoundl. 287 


[a] Absolute right.—Renunciation 
under a will is the absolute right of a 
beneficiary. Funk vy. Grulke, 213 N. 
W. 608, 204 Iowa 314. 


78 U.S.—Ex p. Fuller, 9 F.Cas.No. 
5,147, 2 Story 827; Webster v. Gil- 
hee 29° E\Cas: No. 17,3835, 1) Stony 


Iowa.—Lehr v. Switzer, 239 N.W. 
564, 213 Iowa 658; Schoonover v. Os- 
borne, 187 N.W. 20, 193 Iowa 474, 27 


Sufficiency of disclaimer. 
‘ the disclaimer or renunciation must be express, clear, 
and unequivocal,** and must be evidenced by some 


right to the legacy as against the attaching credi- 


In order to be effective, 


A.L.R. 465. 


N.J.—In re Howe’s Bstate, 163 A. 
234, 112 N.J.Eq. 17. 


N.Y.—Albany Hospital y. Albany 


‘Guardian Soc., 108 N.E. 812, 214 N.Y. 


435, Ann.Cas.1916D 1195; In re Clark- 
oe Estate, 244 N.Y.S. 470, 137 Misc. 


Ohio.—Whigham vy. Bannon, 153 N. 
E. 252, 21 Ohio App. 469. 


Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


[a] Life tenant of a testamentary 
trust may renounce benefits created 
thereunder. In re Clarkson’s Estate, 
244 N.Y.S. 470, 137 Mise. 741. 


Determination of beneficial charac- 
ter of gift see supra § 2161 text and 
notes 20-24. 


79. Brown y. Routzahn, 58 F.(2d) 
829 [rev on other grounds 63 F.(2d) 
914]; Strom v. Wood, 164 P. 1100, 
100 Kan. 556; Atty.-Gen. v. Munby, 
3 H.&N. 826, 157 Reprint 701. 


[a] Where judgment was recov- 
ered against one devised land in the 
same county by his father’s subse- 
quent probated will, which became a 
lien on his interest, the devisee by 
his nonaction for five years was pre- 
sumed to have accepted the devise, 
and could not then file a disclaimer. 
pom v. Wood, 164 P. 1100, 100 Kan. 


[b] No estoppel was held to have 
arisen by reason of any affirmative 
act or thing calculated to mislead 
others into believing that the donee 
had intended to take under the will 
of his father. Lehr vy. Switzer, 239 N. 
W. 564, 213 Iowa 658. 


Presumption of acceptance see su- 
pra § 2161. 


Right to return benefit theretofore 
accepted see supra § 2162. 


80. Schoonover v. Osborne, 187 N. 


W. 20, 193 Iowa 474, 27 A.L.R. 465. 


81. Schoonover y. Osborne, supra. 
82. Schoonover v. Osborne, supra. 
83. Buckius’ Estate, 17 Pa.Co. 270. 


[a] Analogy.—He could not re- 
nounce the legacy under the circum- 
stances set forth in the text any 
more than he could assign it subse- 
quent to the service of the attach- 
ment. Buckius’ Estate, 17 Pa.Co. 270. 


84. Ga.—Hart v. Hart, 8 S.E. 182, 
81 Ga. 785. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Ree on 


ry 


§ 2168] 


positive act or statement®® made with knowledge of 
the existence of the will,’* so as to prevent all future 
cavil and operate as a quasi estoppel.87 It has been 
held that the relinquishment by a devisee of all of his 
interest in the estate of the testator before the death 
of the latter is of no effect where the testator made 
no subsequent change in his will and verbally reaf- 
firmed it.8* A consideration is not essential to the 
validity of a disclaimer by a devisee of his interest.®® 


Mode and manner. If a donee desires to renounce 
a gift presumably beneficial to him he should do so 
within a reasonable time.®® Renunciation of a tes- 
tamentary gift may be by matter of record or by 
deed,®? and it has been held that a disclaimer or re- 
nunciation by parol is insufficient ;°? but the decided 
weight of authority is that unequivocal acts on the 
part of the devisee may amount to a sufficient renun- 
ciation.°? A refusal to comply with the conditions 
under which a gift was made may amount to a re- 


Ill. Peter v. Peter, 1100, 100 Kan. 


343 Ill. 493, 75 A.L.R. 890. 


Kan.—Strom v. Wood, 164 P. 1100, 
100 Kan. 556 [quot Cyc]. 87. 


Ky.—Mayer v. Mayer, 78 S.W. 883, No. 
25. Ky.L. 1823; Curd =v. Curd, 4 S.W. 


175 N.E. 846, lz. 


17,355, 


226, 9 Ky.L. 118. caf 
Mass.—Conant v. Stratton, 107 - 

Mass. 474; George v. Cushing, 17 Pick. 675, 261 Pa. 525. 

448; Stebbins v. Lathrop, 4 Pick. 43. [a] Reason for 


N.H.—Perry v. Hale, 44 N.H. 363. 


WILLS 


See v. Kennon, 6 T.B.Mon. (Ky.) 


Webster v. Gilman, 
1 Story 499; 
Wood, 164 P. 1100, 100 Kan. 556 [quot 


In re Davies’ Estate, 104 A. 


prospective devisee relinquished his 
right during the lifetime of the tes- 


[69 C.J.] 975 


nunciation,®* but the noncompliance, by a person 
other than the legatee or devisee, with the provisions 
of the will does not defeat the rights of such benefi- 
ciary.°> <A failure or refusal to probate the will,®® 
provided it is the fault of the donee,®* may consti- 
tute a renunciation; but it has been held that, in 
the absence of a statute limiting the time within 
which a will must be probated,®® mere lapse of time 
and delay in offering a will for probate will not es- 
top one from claiming land thereunder, even though 
during such delay letters of administration were 
issued, where there was no considerable improvement 
upon the land by the heir.°® A renunciation may 
arise by the failure of the donee to avail himself of 
the advantages afforded by the gift within a reason- 
able time.t Whether or not such an unreasonable 
time has elapsed as to indicate an abandonment or 
disclaimer of a gift is to be determined largely by, the 
faets of the particular case.” 


Hichler Brewing Co., 58 N.Y.S. 894, 


556 [quot Cyc]; 
42 App.Div. 95 [aff 55 N.Y.S. 1071, 25 


NYS ee $6 “Mise 04 a hits 
29 'F.Cas. qepo3 , ise. 404, ills 
Strom v, | Surr. 326. 


Wis.—Dickson vy. Field, 46 N.W. 
668, 77 Wis. 439, 9 L.R.A. 537. 


Ont.—Hughes v. Brooke, 43 'U.C.Q. 
B. 609. 


rule.—When a [a] Reconveyance unnecessary.— 
Where a church, by resolution, de- 


clined a devise, the written resolu- 


N.J.—Reeve v. Troth, (Ch.) 42 A. 
571; Kearney v. Kearney, 17 N.J.Eq. 
504. 

N.Y.—Dueringer v. Klocke, 149 N.Y. 
S. 332, 86 Misc. 404, 12 Mills Surr. 
326. 


Ohio.—Wallace v. McMicken’s Ex’rs, 
2 Disn. 564, 13 Ohio Dec. 345. 


Pa.—Brownfield’s Ex’rs vy. Brown- 


field, 25 A. 92, 151 Pa. 565; Hoke v. 
Leman, 8 Serg.&R. 248. 
Tenn.—Kaphan v. Toney, (Ch.A.) 


58 S.W. 909. 


Va.—Bryan v. Hyre, 1 Rob. (40 Va.) 
94, 39 Am.D. 246. ‘ 


Eng.—Doe v. Smyth, 6 B.&C. 112, 
13 E.C.L. 62, 108 Reprint 394. 


[a] Acts or statements held not 
to constitute renunciation.—(1) Re- 
nunciation of a specific legacy of cor- 
porate stock was not establishd by 
testimony of legatee amounting to a 
conclusion that the stock was owned 
by the estate. Lichtenberg v. Bur- 
dell, 281 P. 518, 101 Cal.App. 20. (2) 
A legatee to whom a testator be- 
queathed a certain sum annually dur- 
ing her natural life did not, by bring- 
ing an action against the executor 
to enforce specific performance of the 
testator’s contract to convey land 
to her, renounce her rights under the 
will. Langan Realty Co. v. Dixon, 
191 N.W. 444, 46 S.D. 170. (3) An 
unsuccessful contest of the will by a 
beneficiary has been held not to de- 
feat his rights under the will. State 
v. Adams, 71 Mo. 620. 


[b] Destruction of bill by devi- 
sees was held sufficient to meet the 
requirement that a disclaimer must 
be precise, explicit, and evidenced by 
some solemn declaration. Dueringer 
v. Klocke, 149 N.Y.S. 332, 86 Misc. 
404, 12 Mills Surr. 326. 


85. In re Howe’s Estate, 163 A. 
25k Til? ON Utd, 21d) ee UerIne Crm, 
Klocke, 149 N.Y.S. 332, 86 Misc. 404, 
12 Mills Surr. 326. 


86. Rasberry v. Harville, 16 S.E. 
299, 90 Ga. 530; Strom v. Wood, 164 


tator, he had no interest in the es- 
tate to relinquish and the reaffirm- 
ance of the will by the testator, cou- 
pled with that circumstance, will ren- 
der groundless any contention that 
such devisee is not entitled to take 
the share given him by the will. In 
Hee Nea Estate, 104 A. 675, 261 Pa. 


89. Dueringer v. Klocke, 149 N.Y.S. 
832, 86 Misc. 404, 12 Mills Surr. 326. 

SO. Strom v. Wood, 164 P. 1100, 
100 Kan. 556. 


_ [a] In Ohio there is no law limit- 
ing the time in which a donee may re- 
ject a testamentary gift. Brown v. 


Routzahn, 63 F.(2d) 914 [rev 58 F. 
(2d) 329]. 
91. Kan.—Strom v. Wood, 164 P. 


1100, 100 Kan. 556 [quot Cyc]. 


Pee) Spek v. Farrar, 6 T.B.Mon. 


Mass.—Ward vy. Ward, 15 Pick. 511. 


Va.—Bryan v. Hyre, 1 Rob. (40 Va.) 
94, 39 Am.D. 246. 


Eng.—Townson vy. Tickell, 3 B.& Ald. 
31, 5 E.C.L. 28, 106 Reprint 575. 


Ont.—Re McCallum, 16 Ont.W.N. 
ee 

92. Bryan v. Hyre, 1 Rob. (40 Va.) 
94, 39 Am.D. 246. 


93. U.S.—Brown y. Routzahn, 
F.(2d) 914 [rev 58 F.(2d) 329]. 


Conn.—Hartford Security Co. v. 
Cone, 31 A. 7, 64 Conn. 579. 


Kan.—Strom v. Wood, 164 P. 1100, 
100 Kan. 556 [quot Cyc]. 


Mich.—Defreese v. Lake, 67 N.W. 
505, 109 Mich. 415, 63 Am.S.R. 584, 32 
L.R.A. 744. 


Ky.—Yancy v. Holladay, 7 Dana 
230; Birney v. Richardson, 5 Dana 
424, 


63 


N.Y.—Albany Hospital v. Albany 
Guardian Soc., 108 N.E. 812, 214 N. 
Y. 435, Ann.Cas.1916D 1195; Burritt 
v. Silliman, 13 N.Y. 93,-64 Am.D. 532 
[rev 16 Barb. 198]; Haebler v. John 


tion was sufficient, reconveyance be- 
ing unnecessary. Albany Hospital v. 
Albany Guardian Soc., 108 N.E. 812, 
214 N.Y. 435, Ann,Cas.1916D 1195. 


94 Chilcoat v. Reid, 140 A. 100, 
154°Md. 378; Pearl v. Lockwood, 81 
N.W. 1087, 123 Mich. 142; Johnson 
v. Warren, 42 N.W. 74, 74 Mich. 491; 
In re Mahlstedt’s Will, 250 N.Y.S. 628, 
140 Misc. 245 [mod on other grounds 
254 N.Y.S. 1011, 234 App.Div. 891]. 


[a] Corporation’s failure, for four 
years after the testator’s death, to 
elect whether to accept a legacy of 
stock to take effect on the life ten- 
ant’s death and on condition that ten 
thousand dollars annually be paid to 
the life tenant, has been held to cause 
a renunciation of the gift. In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Misc. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]. 


[b] Evidence held to show renun- 
ciation of a devise made on a condi- 
tion. Chileoat v. Reid, 140 A. 100, 
154 Md. 378. 


95. Matter of Vandervort’s Estate, 
17 IN. YuSi3di6;, 620 un: 612 


86. Zeigler’s Appeal, 1 Chest.Co. 
(Panos: 
[a] Renunciation -of probate by 


executor is a forfeiture of bequest to 
him in his character as executor. 
Paton v. Hickson, 25 Grant Ch. (Ont.) 
102. 


97. Allen v. Allen, 28 Kan. 18 
(where the devisees were unable to 
do more than was done to have the 
will probated, their failure to probate 
the will does not forfeit their rights). 

98. Time for probate of will, and 
laches see supra §§ 694-700 in 68 C.J. 

99. Barney v. Barney, 184 N.W. 
860, 216 Mich. 224, 

1. Buckner’s Adm’r v. Martin, 165 
SW... 665, 158. Ky: 522, L.R.A19T6B 
USC: 

2. Buckner’s Adm’r v. Martin, su- 
pra. 


[a] No abandonment by laches.— 


976 [69 C.J.] 


Burden of proving renunciation or disclaimer is 


upon those alleging it.’ 


[§ 2169] b. Effect of Renunciation. 
beneficiary disclaims or renounces his interest under 
the will, it becomes inoperative as to him,* and his 
renuneiation is considered as relating back to the 
time of the testator’s death,® or the time when the 
will became effective,? and the property will be 
dealt with as if the gift had not been made.‘ 
by his renunciation, a donee is thereby released from 
all obligations which an acceptance would have im- 


posed on him. 


[§ 2170] D. Abatement of Legacies*—1. In Gen- 
eral. Abatement is the reduction of a legacy.on ac- 
count of the insufficiency of the estate of the testa- 
tor to pay all his debts and legacies in full.® 
estate proves insufficient for all purposes, the law 
makes provision for abatement,'® and it is only out 


Where a testatrix bequeathed two 
thousand dollars to finish the educa- 
tion of a daughter then seventeen 
years of age, the fact that the daugh- 
ter permitted five years to elapse and 
married before claiming the benefit 
of the legacy was not a waiver there- 
of, since she is still young enough to 
avail herself of the gift for the pur- 
pose for which it was made. Buck- 
ner’s Adm’r v. Martin, 165 S.W. 665, 
158 Ky. 522, L.R.A.1915B 1156: 


3. Chilcoat v. Reid, 140 A. 100, 154 
Md. 378 [cit Cyc]; Tarr v. Robinson, 
27 A. 859, 158 Pa. 60; Jackson’s Ap- 
peal, 17 A. 535, 126 Pa. 105; Langan 
Realty Co. v. Dixon, 191 N.W. 444, 
46° S.D.. 170 [cit. Cyc]. 

Burden of proving beneficial char- 
acter of gift see supra § 2161. 

4. Iowa.—Mohn v. Mohn, 126 N.W. 
1127, 148 Iowa 288; In re Wells’ Es- 
tate, 120 N.W. 7138, 142 Iowa 255. 

Kan.—Strom v. Wood, 164 P. 1100, 
100 Kan. 556 [quot Cyc]. 


Mass.—Stebbins — v. 
Pick. 33. 


Lathrop, 4 


N.H.—Perry v. Hale, 44 N.H. 363. 
N.Y.—Albany Hospital v. Albany 
Guardian Soc., 108 N.E. 812, 214 N. 


WY. §435,- Ann.Cas.1916D 1195; In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Misc. 245 [mod 254 N.Y.S. 1011, 234 
App.Div. 891]; In re Meyer’s BHstate, 
244 N.Y.S. 398, 187 Misc. 730; Birds- 
a v. Hewlett, 1 Paige 32, 19 Am.D. 


Tenn.—Bradford v. Leake, 1387 S. 
W. 96, 124 Tenn. 312, Ann.Cas.1912D 
1140. 


Ont.—Paton vy. Hickson, 
Ch. 102. 


[a] Express renunciation is con- 
clusive evidence that the gift was 
void from the beginning. Bradford 
v. Leake, 137 S.W. 96, 124 Tenn. 312, 
Ann.Cas.1912D 1140. 


5. Strom v. Wood, 164 P. 1100, 100 
Kan. 556; Chilcoat v. Reid, 140 A. 
100, 154 Md. 378; In re Mahlstedt’s 
Will, 250 N.Y.S. 628, 140 Misc. 245 
[mod on other grounds 254 N.Y.S. 
1011, 234 App.Div. 891]; Bradford v. 
Leake, 137 S.W. 96, 124 Tenn. 312, 
Ann.Cas.1912D 1140. 


6 Lehr v. Switzer, 239 N.W. 564, 
213 Iowa 658; Schoonover vy. Osborne, 
187 N.W. 20, :1938 Iowa 474, 27 A.L.R. 
465. 


7. Greely v. Houston, 114 So. 740, 


25 Grant 


*By DOUGLAS ROBINSON GRAY (§§ 2170-2198). 
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of the balanee remaining after payment of all debts 


of the testator and obligations of his estate that a 


Where a 


Thus, 


testamentary gift may be made.** 
all devises and legacies to an extent preventing dis- 
tribution of any property under the will has been 
said not to constitute a destruction of the will, since 
it may still be probated and the assets administered 
by an executor chosen by the testator.?? 


Abatement of 


In Louisiana abatement may be had to give a fore- 
ed heir his légitime.t* 
[§ 2171] 2. Intention of Testator and Presump- 


tion of Rquality. In determining how the loss shall 


If an 


148 Miss. 799; In re Meyer's Estate, 
244 N.Y.S. 398, 187 Misc. 730; Brad- 
ford v. Leake, 137 S.W. 96, 124 Tenn. 
312, Ann.Cas.1912D 1140. 


[a] Resulting in “intestacy.”—A 
testator gave his residuary estate to 
his mother, directed that no part of 
his estate should come into the pos- 
session of a sister or her descend- 
ants, and provided that on the death 
of his mother “intestate” the proper- 
ty should ge to a third person. The 
mother devised real estate to a devi- 
see, who, because of onerous condi- 
tions imposed, renounced the gift. It 
was held that the mother died ‘‘intes- 
tate’? as to such real estate, and it 
passed to the third person, the word 
“intestate” not being limited to the 
ordinary meaning of one dying with- 
out making a will, but including the 
death of the mother without effectual- 
ly disposing of the property devised 
to her. Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140. 


8. Strom v. Wood, 164 P. 1100, 100 
Kan. 556 [quot Cyc]; Rogers v. Far- 
rar, 6 T.B.Mon. (Ky.) 421; Mooney v. 
Evans, 41 N.C. 363. 


9. Neistrath’s Estate, 5 P. 507, 508, 
66 Cal. 330 [cit Bouvier L. D.]; In re 
Hawegood’s Hstate, 159 N.W. 117, 
123, 37 S.D. 565 [cit Cyc]. 


[a] As used in codicil of will de- 
claring that the shares of certain 
residuary legatees mentioned in the 
will should be reduced in certain 
specific amounts each, the term means 
that the legacies should be lessened, 
diminished, or lowered by the 
amounts specified. It does not mean 
that there should be taken from the 
respective shares the amounts named; 
that is, that there should be excepted 
out of the residuary legacies the ag- 
gregate sum of the respective reduc- 
tions. Hayward v. Loper, 85 N.E. 225, 
147 Ill. 41, 48. ‘ 


“Abatement” defined generally see 
Abatement 1 C.J. pp 18, 14. 


10. Betts v. Renfro, 148 
226 Ala. 635. 


So. 406, 


11. In re Smallman’s Will, 247 N. 
Y.S. 693, 138 Mise 889. 
[a] For example, only as to bal- 


ance after satisfaction of debts and 
funeral and administration expenses, 
including the executor’s commissions, 
can valid testamentary gifts be made, 
under Surrogate’s Ct. Act §§ 212, 216, 
222, 285. In re Smallman’s Will, 247 


N.Y.S. 598, 188 Misc. 889. 


be borne in ease of a deficiency of assets, the pri- 
mary consideration is the intention of the testator** 
at the time the will was drawn,!® and in the absence 
of a contrary showing it is presumed that the inten- 
tion of the testator was for an equal abatement of all 
general pecuniary legacies.1* In other words, it is to 


12. Hawkins v. McKee, 151 N.E. 


577, 321 Ill. 198. 


13. Houghton y. Hall, 148 So. 37, 
LUG Da vast: 


[a] MTlustration.—W here testa- 
mentary dispositions of an adoptive 
mother, who died leaving neither as- 
cendants nor descendants, exceeded 
a disposable estate, an adopted daugh- 
ter, who was a forced heir, was en- 
titled to have a bequest of lots and 
legacies reduced pro rata, so that she 
might receive her légitime, under 
Civ. Code art 1511. Houghton v. Hall, 
148 So. 37, 177 La. 237. 


14. Mass.—Bailey v. Milligan, 152 
N.E. 75, 256 Mass. 90; Towle v. 
Swasey, 106 Mass. 100. 


N.Y.—Matter of Lloyd, 151 N.Y.S. 
459, 166 App.Div. 1 [rev 149 N.Y.S. 
922, 87 Misc. 503]; In re Smallman’s 
Will, 247, N.Y.S. 593, 188 Mise. 889; 
In re Sharff’s Will, 241 N.Y.S. 661, 
136 Misc. 627. 


Pa.—Appeal of the Trustees of the 
University of Pennsylvania, 97 Pa. 
187; Knecht’s Appeal, 71 Pa. 333: Mc- 


Dowell’s Estate, 3 Pa.Dist. 271. 


Va.—Marcy vy. Graham, 128 S.E. 550, 
142 Va. 285. 


Eng.—In re Leach, [1923] 1 Ch. 161; 
Pepper v. Bloomfield, 2 C.&L. 198, 
Dr.&War. 499. 


Alta.—In re Aldridge, 9 Alta.L. 512. 


_ “It is always a question of inten- 
tion.” Appeal of the Trustees of the 
We Conia of Pennsylvania, 97 Pa. 


[a] “An administrative rule of 
abatement may be nullified and must 
be set aside if the intent of the tes- 
tator to that effect is clear and ex- 
plicit in the particular case.” Matter 
of Lloyd, 151 N.Y.S. 459, 462, 166 
App.Div. 1 [quot In re Smallman’s 


Will, 247 N.Y.Sz 5938, 603, 138 Misc. 
889]. 
15. In re Smallman’s Will, 247 N. 


Y.S. 593, 605, 138 Misc. 889. 


“Confusion will be avoided if it be 
recalled that the only relevant intent 
is that which existed at the time the 
will was drawn. The sole inquiry 
is as to his state of mind at that 
time.” In re Smallman’s Will, supra. 


16. Bailey v. Milligan, 152 N.E. 
75, 77, 256 Mass. 90; Porter v. Howe, 
54 N.E. 255, 173 Mass. 521, 527. 


“Unless it appears from the will 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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be presumed that a will was. drawn honestly and in 
good faith and that the testator intended all the lega- 
cies provided for therein to be paid, putting all lega- 
tees on an equal footing in this respect,!7 and contem- 
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Statutes providing that, where the estate is in- 
sufficient to pay all pecuniary legacies in full, they 
shall abate pro rata unless otherwise provided by 
the will, are merely a restatement of the common-law 


plating that his property was sufficient in amount to | rule,?2 and under such statutes the testator’s mani- 


carry out his scheme of distribution in all its de- 
tails;1® and for this reason it is the general rule that, 
in case the personal property of the testator proves 
insufficient to pay all pecuniary legacies in full, all 
such legacies must abate ratably,!® legacies of the 
same class or character abating proportionately.?° 


Bequests of stated sums in bonds and mortgages 


eral. 


have been held subject to ratable abatement.?? 


that the testator otherwise intended, 
all general pecuniary legacies abate 
in equal proportions.” Porter v. 
Howe, supra [quot Bailey -v. Milligan, 
supra]. 


eae Ga.—Whatley v. Slaton, 36 Ga. 


Ind.—First Nat. Bank v. Hessong, 
149 N.E. 190, 83 Ind.App. 531. 


Me.—Addition v. Smith, 22 A. 470, 
83 Me. 551. 


N.J.—Titus’ Adm’r v. Titus, 26 N.J. 
nares salalale 


N.Y.—Bliven v. Seymour, 88 N.Y. 
469; McGoldrick v. Bodkin, 125 N.Y.S. 
TOTS h40) VA ppwDivies LOG. Ins rey Rae:s 
Will, 250 N.Y.S. 617, 140 Misc. 530; 
In re Smallman’s Will, 247 N.Y.S. 593, 
138 Misc. 889; Lyons v. Steinhardt, 76 
N.Y.S. 241, 37 Misc. 628. 


Va.—Cary v. Macon, 4 Call (8 Va.) 
605. 


Eng.—Miller v. Huddlestone, 3 
Macn.&G. 503, 49 Eng.Ch. 397, 42 Re- 
print 358. 


[a] “Such presumptions are not 
absolute, but come into play only 
when the circumstances surrounding 
the making of the will give fair cause 
for their rise.’ First Nat. Bank v. 
Hessong, 149 N.E. 190, 191, 83 Ind. 
App. 531. To same effect McGoldrick 
v. Bodkin, 125 N.Y.S. 101, 140 App. 
Divs, £96: 


18. Henry v. Griffis, 56 N.W. 670, 
89 Iowa 548; Addition v. Smith, 22 A. 
470, 83 Me. 551; Matter of Title Guar- 
antee, etc., Co., 88 N.E. 375, 195 N.Y. 
339; In re Smallman’s Will, 247 N.Y. 
S. 593, 138 Misc. 889. 


19. Del.—Getchell v. Rust, 68 A. 
404, 8 Del.Ch. 284. 


I1l.—Shuld v. Wilson, 80 N.E. 259, 
225 Ill. 336; Heslop v. Gatton, 71 Ill. 
528. 


La.—Coste’s Succession, 
43 La.Ann. 144. 


Me.—Emery v. Bachelder, 3 A. 733, 
78 Me. 233. 


Md.—Matthews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153 and 
note. 


Mass.—Emmons v. Dow, 77 N.E. 
810, 191. Mass. 170; Babbidge v. Vit- 
tum, 30 N.E. 77, 156 Mass. 38; Boston 
Safe Deposit, etce., Co. v. Plummer, 
8 N.E. 51, 142 Mass. 257; Humes v. 
Wood, 8 Pick. 478. 


N.J.—O’Donnell v. McCann, 68 A. 
752, 73 N.J.Eq. 640; Yearance v. 
Powell, 37 A. 735, 55 N.J.HWq. 577; 
Duncan v. Franklin Tp., 10 A. 546, 43 
N.J.Eq. 143; Brands v. Hartung, 38 
N.J.Eq. 42; Titus’ Adm’r v. Titus, 26 
N.J.Eq. 111. 


N.Y.—In re Neil’s Estate, 144 N.E. 
481, 238 N.Y. 188, 34 A.L.R. 1245; Me- 
Goldrick v. Bodkin, 125 N.Y.S. 101, 
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9 So. 62, 


140 App.Div. 196; In re Whitmore’s 
Will, 83 N.Y.S. 218, 86 App.Div. 179 
[aff 68 N.E. 1119, 176-N.Y. 608]; Bev- 
an v. Cooper, 7 Hun 117 [rev on other 
grounds) 172). NY. 8171 sy Matter (of 
Dougherty, 118 N.Y.S. 1081, 64 Misc. 
230, 7 Mills Surr. 247; Smith’s Hstate, 
Tuck.Surr. 83. 


N.C.—Hill v. Toms, 87 N.C. 492; 
Graham v. Graham’s Ex’r, 45 N.C. 
291; McGuire v. Evans, 40 N.C. 269. 


Pa.—In re Espy’s Estate, 56 A. 1005, 
207 Pa. 459; Snyder’s Appeal, 75 Pa. 
191 [rev 29 Leg.Int. 284]; Appeal of 
the Trustees of the University of 
Pennsylvania, 97 Pa. 187; Snyder’s 
Appeal, 75 Pa. 191 [rev 29 Leg.Int. 
284];» Duncan v. Alt, 3 Penr.& W. 382. 


Eng.—Haynes v. Haynes, 3 De G.M. 


&G. 590, 52 Eng.Ch. 459, 43 Reprint 
232. 
N.S.—Re Waddell, 29 N.S. 19. 


20. Cal.—In re Apple’s Estate, 6 P. 
7, 66 Cal. 432. 


Me.—Swasey v. American Bible So- 
ciety, 57 Me. 523. 


Mass.—Pope v. Pope, 95 N.E. 864, 
209 Mass. 432; Bancroft v. Bancroft, 
104, Mass. 226. 


N.Y.—In re Gavey’s Estate, 263 N. 
Y.S. 784, 147 Mise. 332; In re Obst’s 
Estate, 185 N.Y.S. 283, 115 Misc. 711; 
In re Dougherty, 118 N.Y.S.-1081, 64 
Misc. 230, 7 Mills Surr. 247. 


Pa.—Dale’s Estate, 29 Pa.Dist. 265; 
Crawford’s Est., 9 Pa.Dist. 378, 24 Pa. 
Co. 364. 


Ont.—Lindsay v. Waldbrook, 24 
Ont.A. 604. 
[al “It is primary that in the 


event of a deficiency of assets in an 
estate, all legacies of the same class 
must abate pro rata.” In re Gavey’s 
Hstate, 263 N.Y.S. 784, 786, 147 Misc. 
332. 


{b] All entitled to preference.— 
Where there are three legatees, all 
seeking and entitled to preference on 
grounds of equal weight, they will be 
deemed of equal rank, and therefore 
among themselves entitled to no pref- 
erence, and the estate, not being suffi- 
cient to discharge their legacies in 
full, must be applied proportionately. 
In re Dougherty, 118 N.Y.S. 1081, 64 
Misc. 230, 7 Mills Surr. 247. 


[c] As between bequests to daugh- 
ter outright and in trust for life with 
a gift over, in the event of a deficien- 
cy the bequests abate proportionately 
where the testator neither directs 
nor indicates any preference as be- 
tween the two bequests, but includes 
them in one class when indicating 
preferences as between bequests to 
the daughter and bequests to others. 
Bancroft v. Bancroft, 104 Mass. 226. 


[d] Legacies payable out 


of 
specific proceeds.—Where the testa-| general legacies, 


fest intention to give one legatee a preference over 
others will prevail. 

[§ 2172] 38. How Intention May Be Shown in Gen- 
The intention of the testator to effect a pref- 
erence in favor of one legacy over another may be 
shown by the will** or by extraneous circumstanc- 
es,”> such as the relationship of the legatee to the 


trix bequeathed twenty-six legacies in 
one paragraph of her will, payable out 
of the proceeds of specific real and 
personal property, and the proceeds 
were insufficient to make payment of 
the legacies in full, they should, be- 
ing all in the same class, abate rata- 
bly. In re Obst’s Estate, 185 N.Y.S. 
283, 115 Misc. 711. 


[e] Law presumes equality among 
legatees of same character and denies 
the right of priority unless unequivo- 
cally given by the will, so that if the 
fund is insufficient to pay both of two 
legacies of the same character, they 
must abate proportionately. Craw- 
ea ae 9 Pa: Dist! '37/8)°24 @Pa. 

Oo. 4 


Abatement of particular kinds of 
legacies see infra text and note 21; 
and infra §§ 2181-2196. 


21. Blundell v. Pope, (N.J.Ch.) 21 
A. 456. 
[a] For example, bequests of stat- 


ed sums in bonds and mortgages, with 
no direction to select them out of the 
testator’s estate, and in amount great- 
er than the securities in the testator’s 
possession when the will was made, 
are general legacies, and on a deficien- 
cy of assets will abate ratably. 
Blundeil v. Pope, (N.J.Ch.) 21 A. 456. 


22. In re Elmore’s Estate, 141 A. 
478, 292 Pa. 571. 


23. In re Elmore’s Estate, supra. 
24. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 


379 [rev sub nom. In re Lloyd, 149 N. 
Y.S. 922, 87 Misc. 503]; In re Mayer’s 
Estate, 137 A. 627, 289 Pa. 407. 


[a] Calling gift “just debt” ex- 
pressed a purpose to put the gift 
ahead of other legacies. In re May- 
er’s Estate, 137 A. 627, 289 Pa. 407. 


[b] Provision against lapse of 
certain legacies is not of itself suffi- 
cient to show the testator’s intent to 
prefer such legacies to others respect- 
ing which there is no_ provision 
against lapse. Titus’ Adm’r vy. Titus, 
GENS See eerie te 


25. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 379 
[rev sub nom. In re Lloyd, 149 N.Y.S. 
922, 87 Mise. 503]; In re Smallman’s 
Will, 247 N.Y.S. 5938, 138 Misc. 889. 


{a] Circumstances surrounding 
testator at time of execution of will 
“are most relevant in determining his 
presumed intention.” In re Small- 
man’s Will; 247 N.Y.S: 593, 604, 188 
Mise. 889. 


[b] -Will and surrounding circum- 
stances held together to show intent 
to prefer a legatee, practically adopt- 
ed by the testator, and to provide 
for her support in respect of a home, 
so that, the estate being inadequate, 
it would be paid to exclusion of other 
In re Gibson’s Will, 
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testator,?® although where the will is unambiguous, 
it controls without resort to extraneous evidence.?? 
It has been said that, in determining the testator’s 
presumed intention, the salient points to be consider- 
ed are the nature of the gift and the relationship 
borne to the beneficiary by the testator.”® 


[§ 2173] 4. Effect of Testamentary Directions— 
If the chances of a deficiency are an- 
ticipated and provided for by the terms of the will, 


a. In General. 


15d N.YoS. 459, 166 App.Div. 
Mills Surr. 379 [rev sub nom. 
Lloyd, 149 N.Y.S. 922, 87 Misc. 503]. 


26. Towle v. Swasey, 106 Mass. 
100, 105; Matter of Lloyd, 151 N.Y.S. 
459, 166 App.Div. 1 [rev 149 N.Y.S. 
922, 87 Misc. 503]. 


“The relations of the several lega- 
tees, in respect to their legal claims 
upon the testator for support, should 
be taken into account in determining 
whether the general rule of abate- 
ment should be departed from.” 
‘Towle v. Swasey, supra. 


27. In re Sharff’s Will, 241 N.Y.S. 
661, 186 Misc. 627. 


28. In re Smallman’s Will, 247 N.Y. 
S. 593, 138 Misc. 889. 


29. Ga.—Owens v. Citizens’ & 
Southern Nat. Bank, 170 S.E. 196, 177 
ua. 289. 


Me.—Addition v. Smith, 22 A. 470, 
83 Me. 551. 


ign te ie v. Swasey, 106 Mass. 


-N.Y.—In re Reynolds’ Will, 152 N. 
BH. 124, 242 N.Y. 389; Hotaling v. 
Marsh, 30 N.E. 249, 1382 N.Y. 29; Mat- 
ter of Frankenheimer, 114 N.Y.S. 975, 
130 App.Div. 454 [mod 112 N.Y.S. 259, 
60 Misc. 282 (aff 88 N.H. 374, 195 N.Y. 
346)]; Watrous v. Smith, 7 Hun 544; 
In re McDuffie’s Estate, 266 N.Y.S. 
547, 148 Misc. 821; In re Kelley’s Will, 
265 N.Y.S. 366, 148 Mise. 110; In re 
Hockett’s Estate, 224 N.Y.S. 435, 130 
Mise. 339; Tallman vy. Tallman, 23 
NLY.S. 734, 3 . Misc. 465;" Brown v: 
Cleveland, 58 How.Pr. 293; Osborne 
v. McAlpine, 4 Redf.Surr. 1. 


Pa.—Appeal of the Trustees of the 
University of Pennsylvania, 97 Pa. 
187; Greaves’ Estate, 29 Pa.Dist. 577. 


R.I.—Quinn v. McDowell, 132 A. 
888, 47 R.I. 314, 


Eng.—In re Bockhouse, [1916] 1 Ch. 
65. 


Alta.—In re Aldridge, 9 Alta.L. 512. 
been McCullough, 19 Ont.W.N. 


1, 14 
In re 


[a] Particular provisions con- 
strued.—(1) Where a will provided 
that legacies should be paid in full in 
case the testator’s total estate 
amounted to three hundred thousand 
dollars, but if less than that sum the 
legacies should abate in proportion, 
it was held that by “‘total estate” only 
such property as was left after the 
payment of debts and expenses was 
meant. In re Gans’ Will, 114 N.Y.S. 
975, 130 App.Div. 454 [mod 112 N.Y.S. 
259, 60 Misc. 282, 6 Mills Surr. 526, 
and aff 88 N.E. 374, 195 N.Y. 346, 133 
Am.S.R. 808, rearg den 89 N.E. 1100, 
195 N.Y. 606]. (2) Under a will 
directing that bequests should be 
“paid in full and in the consecutive 
order in which they are named,” ex- 
cept that, if bequests to the testator’s 
brothers and sisters could not be paid 
in full, a designated bequest should 
be equally divided between them, it 


WILLS 


. 


a” 


[§§ 2172-2173 


then the directions of the testator must govern,”® 

within applicable rules of law,?° as where the will 
directs a proportional abatement, 31 although the leg- 
acies would not otherwise abate equally,?? as where 
some are specific and some general,?* and where the 
intention of the testator was that all his legacies 


should be satisfied, but he indicates a pees tee as 


was held that it was the testator’s in- 
tention that the bequests should be 
paid without deduction for inheritance 
taxes so far as funds were available, 
with a special arrangement joining 
the bequests to his brothers and sis- 
ters for an equal division as to them 
in event of abatement. In re Gwynn’s 
Hstate, 204 N.Y.S. 88, 122 Misc. 395. 
(3) A will directing abatement of 
certain cash legacies, but requiring 
full payment of another from realty, 
if money in the personal estate were 
insufficient, required full payment of 
the latter legacy and prorating of re- 
maining money in the bank at the 
testatrix’ death among other money 
legatees. In re Kelley’s Will, 265 N. 
Y.S. 366, 148 Misc. 110. (4) A will 
bequeathing a stated sum to a ceme- 
tery corporation for care of the testa- 
trix’ grave, or a smaller sum if the 
estate were insufficient to pay previ- 
ous legacies, and directing that the 
cemetery legacy be first paid in the 
latter event, required that a sum stip- 
ulated be set apart for such purpose 
by the executor authorized to provide 
therefor on lapse of such legacy. In 
re McDuffie’s Hstate, 266 N.Y.S. 547, 
148 Misc. 821. 


30. In re Smallman’s Will, 247 N. 
Y.S. 5938, 138 Misc. 889; Quinn v. Mc- 
Dowell, 132 A. 888, 47 R. Pes 4. 


[a] Express statutory direction.— 
A will may vary priority of payment 
as between specific, demonstrative, 
and general legacies, legacies to pur- 
chasers or semipurchasers, and resid- 
uary bequests, but not as between 
funeral. expenses, administration ex- 
penses, and debts, since the last three 
are regulated by express statutory di- 
rections. In re Smallman’s Will, 247 
N.Y.S. 593, 138 Misc. 889. 


[b] Positive rule of law.—Where 
a will expressly provided for abate- 
ment in case of deficiency, it was held 
that the testator’s intention should be 
given effect in determining whether 
pecuniary legacies should abate pro 
rata or real estate should be sold and 
the proceeds used, unless doing so 
would violate some positive rule of 
law. Quinn v. McDowell, 132 A. 888, 
47 RI. 314. 


31. Baneroft v. Bancroft, 104 
Mass. 226; Shethar v. Sherman, 65 
How.Pr. (N-Y.) 93 


32. Orton v.:Orton, 3 Abb.Dec. (N. 
Y.) 411, 3 Keyes 486, 3 Transcr.A. 18; 
pen rge Petitioner, 12 A. 124, 16 R.I. 


[a] Legacy in lieu of dower held 
to abate proportionally. Tickel v. 
Quinn, 1 Dem.Surr. (N.Y.) 425. Leg- 
acy in lieu of dower as ordinarily en- 
titled to preference see infra § 2189. 


33. Johnson vs Home for Aged 
Men, 25 N.H. 44, 152 Mass. 89; Moore’s 
Ex’r v. Moore, 25 A. 408, 50 N.J.Eq. 
554; Ward v. Grey, 26 Beav. 485, 53 
Reprint 986. 


General rule as to nonahatement of 
specific legacies see infra § 2193. 


34. Swasey v. American Bible So- 


to some, such preference will control.* 
may create preferences among legacies which would 
otherwise abate proportionally,?® if such an intention 


The will 


ate 57 Me. 523. 


; Cal.—In re Ross’ Estate, 73 P. 
978 140 Cal. 282. 


Conn.—Dietz v. 
323, 112 Conn. 82. 


Del.—Hoffecker v. Clark, 33 A. 622, 
6 Del.Ch. 125. -~ 


Ill.—Rexford v. Bacon, 62 N.E. 936, 
195 Ill> 70, 7 Prob.Rep.Ann. 509. 


La.—Shaffer’s Succession, 23 So. 
739, 50 La. Ann. 601 


Me.—LHmery v. Bachelder, 3 A. 733, 
78 Me. 233; Swasey v. American Bible 
oe 57 Me. 523. 


d.—Sykes v. Van Bibber, 41 A. 
it7, 88 Md. 98; Chester County Hos- 
pital Vv. Hayden, 34 A. 877, 83 Md. 


Mass.—Emmons vy. Dow, 77 N.E. 
310, 191 Mass. 170; Boston Safe De- 
posit, ete., Co. v. Plummer, 8 N.E. 51, 
142 Mass. 257; Richardson v. Hall, 
127 Mass. 64, 124 Mass. 228; McLean 
v. Robertson, 126 Mass. 537; Farnum 
v. Bascom, 122 Mass. 282; Towle v. 
Swasey, 106 Mass. 100; Hewes v. 
Dehon, 3 Gray 205. 


Mont.—In re Phillips’ Estate, 45 P. 
222, 18 Mont. 311. 


NJ Titus” Adm rye Ditus; 26eNes. 
Ho 101; 


N.Y.—Morse v. Tilden, 77 N.Y.S. 
505, 74 App.Div. 132 [mod 72 N.Y.S. 
30, 35 Mise. 560]; Stanford M. E. 
Church: v. Hebard, 51 N.Y.S. 546, 28 
App.Div. 548; Matter of Brown, 87 
N.Y.S. 247, 42 Mise. 444, 4 Mills Surr. 
162; Matter of Bialostosky, 59 N.Y.S 
606, 27 Misc. 716, 1 Mills Surr. 130; 
Morris’ Estate, 10 N.Y.St. 701, 6 Dem. 
Surr. 304. 


Ohio.—Youtsey v. Bowman, 6 Ohio 
N.P.N.S. 381. 


Pa.—In re Bard’s Estate, 58 Pa. 
393; Murdoch’s Appeal, 31 Pa. 47; 
Howell’s Estate, 16 Montg.Co. 89; 
Barry’s Estate, 13 Phila. 310. 


R.I.—In re Martin, 54 A. 589, 25 R. 
I..1, 8 Prob.Rep.Ann, 456. 


Eng.—In re Hardy, 17 Ch.D. 798; 
Creed v. Creed, 11 Cl.&F. 491, 8 Re- 
print 1187; Coore v. Todd, 7 De G.M. 
&G. 520, 56 Eng.Ch. 404, 44 Reprint 
203; Miller v. Huddlestone, 3 Macn. 
&G. 513, 49 Eng.Ch. 397, 42 Reprint 
358; Johnson v. Johnson, 14 Sim. 313, 
37 Eng.Ch. 318, 60 Reprint 379; Legh 
v. Legh, 15 Sim. 135, 38 Eng.Ch. 135, 
60 -Reprint 568; Lewin v. Lewin, 2 
Ves. 415, 28 Reprint 265. 


Ont.—Re Dunn, 7 Ont.L. 560, 3 
OntiWwieks oll. 


[a] Provision for payment of “the 
balance.’—Under a will disposing of 
the residuary trust on the death of 
the life beneficiary, legacies to a 
church and charitable organizations 
were payable only out of the balance 
after payment of other general lega- 
cies, where six general legacies in 
definite amounts were bequeathed and 
the will then said: “7. The balance 


Fudzinski, 151 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on the part of the testator be clearly expressed,*® but 


not otherwise.37 | 


Burden of proof lies on the party seeking priority 
to establish it and to show that such was the inten- 


tion of the testator.?§ 


[§ 2174] b. As to Time of Payment. 
that legacies are payable at different times does not 
give a preference to the legacies which are to be paid 
first so as to exempt them from abatement;*® and 
even though a legacy is payable immediately, this is 
not of itself sufficient to give such legacy priority in 
this respect over other legacies, the payment of 
which is postponed,*® although a direction to pay 
a legacy before the statutory time is a material cir- 


> . . to St. George Roman Catho- 
hesChurch.\\ 5.) 22/8.) Lo theiLittle 
Sisters of the Poor five thou- 
sand dollars. This sum is to be paid 
to them before such balance is paid 
the St. George Roman _ Catholic 
Church under the 7th subdivision of 
this article, so that such balance will 
be less the amount of this legacy.” 
In other words, the six general lega- 
cies were payable in full before any 
payment was due the church or char- 
ity, and where such six legacies 
amounted to forty-eight thousand dol- 
lars and the assets available for pay- 
ment of all eight legacies to only 
forty-six thousand, nine hundred and 
sixty-two dollars and nine cents, there 
was no abatement of such six to let in 
the last two. Dietz v. Fudzinski, 151 
A. 323, 324, 112 Conn. 82. 


{[b] Preference as to fund arising 
from. sale of real eState.—Where a 
testator directs a legacy to be paid in 
preference to and before every and all 
other legacies, such legacy is entitled 
to priority in the distribution of a 
fund produced by the sale of real es- 
tate, converted by peremptory direc- 
tion of the testator for the benefit 
of certain designated beneficiaries. 
Bright’s Appeal, 100 Pa. 602. 


{c] Particular wills construed as 
providing (1) that certain indicated 
legacies should be paid in full and 
others abate (Stanford M. BE. Church 
v. Hebard, 51 N.Y.S. 546, 28 App.Div. 
548); (2) that the share of the wife 
should not fall below a_ certain 
amount, in which case her interest to 
that extent would not abate unless 
necessary for the payment of debts 
(In re Phillips’ Estate, 45 P. 222, 18 
Mont. 311); (3) that certain specific 


_ legacies should bear the burden of the 


loss for the benefit of other legacies 
of that class (Richardson v. Hall, 124 
Mass. 228). 


36.- Bailey v. Milligan, 152 N.E. 75, 
256 Mass. 90; Porter v. Howe, 54 N.E. 
255, 173 Mass. 521; In re Smallman’s 
Will, 247 N.Y.S. 593, 188 Misc. 889; 
Pennsylvania University’s Appeal, 97 
Pa. 187; Barry’s Estate, 13 Phila. 
(Pa.) 310; Re Waddell, 29 N.S. alg). 


“In order to give a preference to 
some over others of general pecuniary 
legatees, the expression of the inten- 
tion of the testator so to do must be 
elear and conclusive.” Porter’ (Vv. 
Howe, 54 N.B. 255, 256, 173 Mass. 521 
[quot Bailey v. Milligan, 1520N. Es 75, 
77, 256 Mass. 90]. 


. Rowe v. Rowe, 167 A. 16, 113 
Nina. 344; In re Rae’s Will, 250 
N.Y.S. 617, 140 Misc. 530; In re Dob- 
lin’s Estate, 247 N.Y.S. 503, 138 Misc. 
876. 

[a] Preference given life henefi- 
ciaries did not extend to remainder. 
men under a will expressly giving 
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cumstance to be weighed in considering the general 


intent to prefer,*1 and in combination with other per- 


such legacy.*? 


[§ 2175] ce. As to Order of Payment. 
testator may provide that legacies shall take priority 
in the order in which they appear in the will,*? no 
intention to create priorities is to be implied from 
the testator’s use of such expressions as “imprimis,” 
“in the first place, 
ward,” ete.,** or from a direction for priority of pay- 
ment where the testator clearly contemplated that 
his estate would be sufficient to pay all legacies in 
The fact that legacies follow complete dis- 


The fact 


full.45 


preference in case of deficiency to 
specified legatees, including the life 
beneficiaries under a testamentary 
trust, but not expressly giving such 
preference to the remaindermen, as 
the court would not, by implication, 
extend to the charities taking in re- 
mainder a preference given the close- 
ly related individuals bequeathed a 
life interest. In re Doblin’s Estate, 
247 N.Y.S. 508, 1388 Misc. 876. 


[b] Provision that bequest should 
be legatee’s “absolutely and without 
any qualification whatever” does not 
entitle it to preference as against 
other general legacies. Rowe v. 
Rowe, 167 A. 16, 113 N.J.Hq. 344. 


[c] Testator’s statements oz his 
feeling that legatee should have larg- 
er income did not show an intended 
preference of the legacy. In re Rae’s 
Will, 250 N.Y.S. 617, 140 Misc. 530. 


38. Me.—HEmery v. Bachelder, 3 A. 
733, 78 Me. 233. 


Md.—Matthews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153. 


N.J.—Rowe v. Rowe, 167 A. 16, 113 
N.J.Eq. 344; Dunean v. Franklin Tp., 
10 A. 546, 43 N.J.Eq. 143; Titus’ Adm’r 
v. Titus, 26 N.J.Eq. 111. 


N.Y.—In re Smallman’s Will, 247 
N.Y.S. 598, 188 Misc. 889; Matter of 
Williams, 59 N.Y.S. 606, 27 Misc. 716; 
Shepherd vy. Guernsey, 9 Paige 357; 
Florence v. Sands, 4 Redf.Surr. 206. 


Pa.—Appeal of the Trustees of the 
University of Pennsylvania, 97 Pa. 
187. 


Eng.—Brown v. Brown, 1 Keen 275, 
15 Eng.Ch. 275, 48 Reprint 312. 


N.S.—Re Waddell, 29 Nova Scotia 
19: 

“The onus probandi is upon the 
party seeking priority, and proof 


must be clear and conciusive that the 
testator so intended.” Florence v. 
Sands, 4 Redf.Surr. (N.Y.) 206, 209 
[quot In re Smallman’s Will, 247 N. 
Y.S. 598, 603, 188 Misc. 889]. 


[a] Burden sustained.—In re Gib- 
son’s Will, 151 N.Y.S. 459, 166 App. 
Div..1, 14 Mills Surr. 379; Gyett v. 
William, 2 Johns.&H. 429, 70 Reprint 
1126; Brown v. Brown, 1 Keen 275, 
15 Eng.Ch. 275, 48 Reprint 312. 


39. Dey v. Dey’s Adm’r, 19 N.J.Ea. 
137; In re Meek’s Hstate, 184 N.Y.S. 
693, 118 Mise. 301; Wood v. Ham- 
mond, 17 A. 324. 18 A. 198, 16 R.I. 98; 
In re Schweder, [1891] 3 Ch. 44; Clark 
v. Sewell, 3 Atk. 96, 26 Reprint 858. 


[a] Direction for payment “as 
soon as possible after my decease” 
did not place the legacy in a pre- 
ferred position. In re Meek’s Estate, 
184 N.Y.S. 693, 113 Misc. 301. 


40. Nickisson v. Cockill, 3 De G.J. 


suasive circumstances, such a direction may be suffi- 
cient to establish a testamentary intent to prefer 


While a 


” “in the second place,” “after- 


&S. 622, 68 Eng.Ch. 472, 46 Reprint 
778; Roche v. Harding, 7 Ir.Ch. 332; 
Blower v. Morret, 2 Ves. 420, 28 Re- 
print 268. 7 


41. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 379 
[rev sub nom. In re Lloyd, 149 N.Y.S. 
922, 87 Mise. 503]. 


42. In re Gibson’s Will, 151 N.Y.S. 
459, 166 App.Div. 1, 14 Mills Surr. 379 
[rev sub nom. In re Lloyd, 149 N.Y.S. 
922, 87 Misc. 503]. 


43. Rexford v. Bacon, 62 N.E. 936, 
195 Ill. 70, 7 Prob.Rep.Ann. 509. 


pen Me.—Everett v. Carr, 59 Me. 


N.Y.—In re Rae’s Will, 250 N.Y.S. 
617, 140 Mise. 530; In re Smallman’s 
Will, 247 N.Y.S, 598, 138 Misc. 889: 
Matter of McKay’s Estate, 25 N.Y.S. 
725, 5 Mise, 123. 


Pa.—Gray’s Estate, 13 Phila. 246. 


Eng.—In re Hardy, 17 Ch.D. 798: 
Thwaites v. Foreman, 1 Coll. 409, 28 
Eng.Ch. 409. 63 Reprint 477; Johnson 
v. Child, 4 Hare 87, 30 Eng.Ch. 87, 67 
Reprint 572; Brown v. Brown, 1 Keen 
275, 15 Eng.Ch. 275, 48 Reprint 312; 
Whitehouse vy. Insole, 7 L.T.Rep.N.S. 
400; Beeston v. Booth, 4 Madd. 161, 
56 Reprint 667; Lewin v. Lewin, 2 
Ves. 415, 28 Reprint 265; Blower v. 
Morret, 2 Ves. 420, 28 Reprint 268. 


Ont.—Lindsay v. Walbrook, 24 Ont. 
A. 604. ; 


[a] . “It is primary that the mere 
order of inclusion of benefits in a 
will has no bearing on the determina- 
tion of questions of abatement.’’ In 
re Rae’s Will, 250 N.Y.S. 617, 619, 140 
Misc. 530. 


[b] That legacies as stated in will 
are preceded by words “first,” “sec- 
ond,” etc., does not show an intent on 
the part of the testator that the lega- 
cies should be satisfied in full ac- 
cording to their order. Matter of Mc- 
Kay’s Estate, 25 N.Y.S. 725, 5 Misc. 
123; Gray’s Estate, 13 Phila. (Pa.) 
372; Beeston y. Booth, 4 Madd. 161, 
56 Reprint 667. 


45. Titus’ Adm’r v. Titus, 26 N.J. 
Eq. 111; Duncan v. Alt, 3 Penr.&W. 
(Pa.) 382, 386. 


“Direction for priority of payment 
is insufficient to raise a presump- 
tion that a preference was intended 
in point of right.” Duncan y. Alt, 
supra. 


“The ground on which the claim to 
priority is mainly rested, is the pro- 
vision for payment of the legacies in 
the order in which they are stated in 
the will, out of the first moneys that 
should come into the hands of the 
executor, after payment of debts and 
funeral expenses. The testator clear- 
ly did not contemplate a deficiency of 


—_— 


980 [69 C.J.] 


position of the residue in previous articles of a will 
is not in itself sufficient to defeat such subsequent 
legacies.*® 


[§ 2176] 5. Deficiency Resulting from Devastavit. 
Where a deficiency of the assets is caused by a devas- 
tavit of the executors, the legacies will abate pro- 
portionally,*? even though, it has been held, some are 
specific, and others general,*® although a legacy to 
the executor himself is first applicable to make up 
any loss from breach of trust.42 Where a trust fund 
has been set aside, as in the case of a fund for pay- 
ment of specific legacies, and after such setting aside 
residuary legatecs receive what they are entitled to, 
and then there is a devastavit, there is no right to 
recover from the residuary legatees;°° but if the 
fund has not been set aside and appropriated to the 
trust estate, and a residuary legatee has been paid, 
and subsequently there is a devastavit, then such re- 
siduary legatee may be compelled to refund to pay 
specific legacies,>t and where an estate has been so 
depleted by a devastavit that there are not funds 
enough to pay the specific legatees in full, whatever 
there is must be devoted to payment of the specific 


assets to pay all the legacies in full, 


WILLS 


Farmers’ Loan & Trust Co. v. Mc- 


[§§ 2175-2179 


legatees to the exclusion of residuary legatees.*? 


[§ 2177] 6. Deficiency Resulting from Adminis- 
tration Expenses. [xpenses of administration, com- 
missions, and the like are chargeable first.against the 
residuary legacies,°? then against general legacies,** 
and, if there should still be a deficiency, against the 
specific or demonstrative legacies.°*® 


[§ 2178] 7. Abatement To Provide for After- 
Born or Omitted Children.°® Legacies may abate to 
provide for the shares of after-born®? or post-testa- 
mentary®® children, or children omitted from the 
will.®® Provision for a child will usually prevent the 
operation of a statute providing for after-born chil- 
dren.®° 


[§ 2179] 8. Legacies in, or Affected by, Codicil. 
In the absence of anything indicating a contrary in- 
tention on the part of the testator,®! legacies given 
by codicil stand upon the same ground and are sub- 
ject to the same conditions as legacies given by the 
will,°? and abate ratably with the latter in case of 
a deficiency of assets.*% 


61. Matter of Gans’ Will, 114 N.Y. 


for he expressly bequeathed the resi- 
due not thereinbefore disposed of. 
The provision under consideration 
was intended to secure as speedy pay- 
ment of all the legacies as might be 
practicable; hence the direction to 
pay them out of the first moneys 
which should come to the executor’s 
hands after payment of debts and 
funeral expenses. It was, indeed, 
also designed to secure the order of 
payment, but it was on the supposi- 
tion, and in the manifest expectation, 
that there would be enough to pay all 
and to spare, and that fact deprives 
the direction of all significance in the 
consideration of the question before 
me. By it, the testator intended 
merely a priority of administration, 
or in the realization and application 
of assets. In the absence of any 
indication to the contrary, the testa- 
tor would be presumed to have con- 
sidered that his estate would be suffi- 
ecient to pay all the legacies he has 
given. If so, he cannot be presumed 
to have provfded against a contin- 
gency which he never contemplated. 
A sufficient reason for the direction 
under consideration may be found, 
without having recourse to the pre- 
sumption of an intention to prefer 
one legacy to another in case of defi- 
ciency. The age or necessities of the 
legatees first named, would consti- 
tute a good and sufficient reason for 
directing that they be first paid out 
of the money first received. It is 
noteworthy, that the direction to pay 
out of the first moneys received, an- 
plies to all the legacies.” Titus’ 
Adm’r Vv. Titus,.26 N.J. Bq. 111, 116. 


46. In re Tactkian’s Estate, 179 N. 
Wesnlss, 109) Mise. 51/9. 


47. Henry v. Griffis, 56 N.W. 670, 
89 Iowa 543; Newman v. Williams, 10 
TJ. Chis, 1.0.6: 


48. Dyose v. Dyose, 1 P.Wms. 305, 
24 Reprint 401 [crit Ex p. Chadwin, 3 
Swanst. 380, 36 Reprint 902]. 


49. Morris v. Livie, 1 Y.&Coll. 380, 
20 Eng.Ch. 380, 62 Reprint 934. 


Legacies to executor or trustee gen- 
erally see infra § 2190. 


50. Buffalo Loan, etc., Co. v. Leon- 
ard, 47 N.E. 966, 154 N.Y. 141; Mills 
Veasmith, 36 NR oL78 4) N2YiP)262s 


Garthy, 113° N.S) 3207, 128 App Din. 
621 [rev 107 N.Y.S. 928, 56 Misc. 413]. 


51. Farmers’ Loan & Trust Co. v. 
McCarthy, supra. 


52. Farmers’ Loan & Trust Co. v. 
McCarthy, supra. 


53. In re Meek’s Estate, 184 N.Y. 
S. 693, 113 Misc. 301. Compare Jack- 
son v. Pease, L.R. 19 Eq. 96 (to the 
effect that specifically bequeathed 
personalty, specifically devised realty, 
and residuary devised realty, regard- 
ed as a specific devise, must contrib- 
ute ratably to make up a deficiency 
remaining after application of resid- 
uary personal estate, the latter being 
Pe) liable for costs of administra- 
ion). 


54. In re Meek’s Estate, 184 N.Y. 
S. 693, 113 Misc. 301. 


55. In re Meek’s Estate, supra. 


56. Residue of realty as not liable 
to contribute to share of omitted child 
see infra § 2182 text and note 90. 

57. 
192. 


Ill.— Ward v. Ward, 11 N.E. 336, 120 
1s auieake 


Miss.—Clark v. Clark, 89 So. 4, 126 
Miss. 455. 


N.J.—Lutjen v. Lutjen, 53 A. 625, 
64 N.J.Eq. 773 [rev 51 A. 790, 63 N.J. 
Hq. soit 


Ga.—Howard v. Napier, 3 Ga. 


Pa.—Cooch’s Estate, 17 Pa.Dist.& 
Co. 480. - 
[a] Those who have received their 


shares must refund for this purpose. 
Howard v. Napier, 3 Ga. 192. 


58. Warren’s Ex’r v. Morris, 4 Del. 
Ch. 289; Ward v. Ward, 11 N.E. 336, 
120 Du 101 Sanford, vy. Santord, (4 
Hun (N.Y.) 753; Rockwell v. Geery, 4 
Hun (N.Y.) 606, 6 Thomps.&C. 687; 
Johnson vy. Chapman, 54 N.C. 130. 


59. In re Smith’s Estate, 78 P. 369, 
1450Calk Lhe ineregkoss) mstate: 73 
P. 976, 140 Cal. 282; Rhode Island 
Hospital Trust Co. y. Hail, 129 A. 832, 
47 R.I. 64, 

60. Osborn v. Jefferson Nat. Bank, 


4 NE. 794, 116 TM 120" Meares’ vy; 
Meares’ Ex’rs, 26 N.C. 192. 


S. 975, 130 App.Div. 454 [mod 112 N.Y. 
S. 259, 60 Mise. 282, 6 Mills Surr. 526, 
and aff 88 N.E. 374, 195 N.Y. 346, 133 
Am.S.R. 803, rearg den 89 N.E. 1100, 
195 N.Y. 606]; In re Obst’s Estate, 
185 N.Y.S. 283, 115 Mise. 711. 


[a] Where abatement would de- 
feat purpose.—An additional legacy 
under a codicil for a specified purpose, 
which would be ineffectual, unless the 
amount were given without abate- 
ment, is not subject to proportional 
abatement where the estate falls 
short of the specified value. Matter 
of Gans’ Will, 114 N.Y.S. 975, 130 App. 
Div. 454 [mod 112 N.Y.S. 259, 60 Misc. 
282, 6 Mills Surr. 526, and aff 88 N. 
H. 374, 195 N.Y. 346, 133 Am.S.R. 803, 
rearg den 89 N.E. 1100, 195 N.Y. 606]. 


{b] Where codicil plainly shows 
intent to prefer one legacy over an- 
other, it should be paid in full al- 
though other legacies have to abate. 
In re Obst’s Estate, 185 N.Y.S. 283, 
115 Mise. 711. 


[c] Provision in will for abate- 
ment construed as not applicable to 
alte in codicil. In re Aldridge, 9 Al- 
a.L. : 


62. Matter of Gans’ Will, 114 N.Y. 
S. 975, 180 App.Div. 454,[mod 112 N. 
Y.S. 259, 60 Misc. 282, 6 Mills Surr. 
526, and aff 88 N.E. 374, 195 N.Y. 346, 
133 Am.S.R. 803, rearg den 89 N.B. 
1100, 195 N.Y. 606] (so holding as to 
adaitional legacies given by codi- 
ceils). ' 


63. Mass.—Quinlan y. Fegan, 166 
N.E. 756, 267 Mass. 291; Washburn v. 
Sewall, 4 Mete. 63. 


N.J.—Moore’s Ex’r vy. Moore, 25 A. 
403, 50 N.J.Eq. 554. 


N.Y.—Matter of Gans’ Will, 114 
N.Y.S. 975, 130 App.Div. 454 [—[mod 112 
N.Y.S. 259, 60 Misc. 282, 6 Mills Surr. 
526, and aff 88 N.E. 374, 195 N.Y. 346, 
133 Am.S.R. 803, rearg den 89 N.E. 
T0078 E95 “N60 ]e 


Pa.—In re Wilson’s Estate, 103 A. 
880, 260 Pa. 407, 6 A.L.R. 1347. 


R-I—Pond vy. Allen; 2) A>’ 30215 
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Va.—Gallego’s Ex’rs v. Atty.-Gen., 
3 Leigh (30 Va.) 450, 24 Am.D. 650. 


[a] Substitution for specific de- 


For later cases, developments.and changes in the law see Annotations, same title and section number. 


§§ 2180-2182] 


[§ 2180] 9. Insufficiency of Personalty Alone as 
Causing Abatement.** As a general rule an insuffi- 
ciency of the personalty to pay legacies is sufficient 
to cause them to abate and they are not payable out 
of the realty,°* unless this would be contrary to the 
directions contained in the will,®® or to the manifest 
intention of the testator.*7 Where it is apparent 
from the will that it was the intent of the testator to 
make the real estate aid in discharging the legacies, 
and that he intended the legacies to stand, they will 
not abate as in the absence of such intentions.®® 


Under statutes making realty liable for debts, it 
has been held that devises and legacies will abate 
equally for that purpose,®® although there is author- 
ity to the contrary.”° 


[§ 2181] 10. Legacies Which Abate and Order of 
Abatement—a. In General. There is no positive 
rule for determining whether a particular legacy is 
to abate or to be paid in full,’ each case depending 
on a consideration of the will and extrinsic cireum- 
stances relevant to the testator’s intent.*? 


Order of abatement. Generally speaking, and in 
the absence of an expression of a contrary intent, 
where the assets of an estate are insufficient to pay 
all obligations and legacies, there will be an abate- 
ment in the following order: (1) Residuary estate, 
(2) other general legacies pro rata, (3) specific be- 
quests or devises,’* or, where demonstrative legacies 


vise in will.A money legacy by codi- {tees and not on the devisees of the 
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are classed as specific under the circumstances of the 
case, the last in order of abatement will be specific 
and demonstrative legacies ratably.74 It has been 
said that any claim to preference must rest on the 
expressed intent of the testator, his presumed intent 
as based on the wishes of men in general, or statutes 
regulating the matter and read into the will by force 
of law.7® 


[§ 2182] b. Residuary Legacies. A residuary 
legacy is only of what remains after paying debts 
and other classes of legacies.7° A residuary legatee, 
from the nature of the gift, takes nothing until all 
debts, specific and primary legacies, and all the ex- 
penses of administration of the estate have been 
paid,*’ and the rule of equality applicable to abate- 
ment of specific devises and bequests?® is inapplica- 
ble to the residuary clause of a will.79 As a re- 
siduary legacy is conditional on something remain- 
ing after the paramount claims on the testator’s es- 
tate are satisfied,®° and since to effectuate the inten- 
tion of the testator a general residuary clause will 
yield to a specific inconsistent provision found else- 
where,*! it follows that the loss resulting from an 
insufficiency of assets must fall first on the residuary 
legatee, and he cannot eall on either the general or 
specific legacies to abate in his favor, even though 
the entire estate is exhausted so that there is no 
residue;** and this is true even though there was 
a residue at the time of the testator’s death, but the 


pend upon a consideration of all the 


cil in substitution for a devise of 
realty, being a general legacy, is not 
entitled to priority over other gen- 
eral legacies. Quinlan v. Fegan, 166 
N.E. 756, 267 Mass. 29%. 

64. Personalty as primary fund for 
ber of debts see infra §§ 2573- 
580. 


o5. Alderman vy. Dystrup, 
E. 707, 293 Til. 504;- Haynes v. 
Donald, 96 N.E. 823, 252 Ill. 236; Shuld 
v. Wilson, 80 N.E. 259, 225 Ill. 336; 
Heslop v. Gatton, 71 Ill. 528; Car- 
penter’s Estate v. Wiley, 147 N.W. 
175, 166 Iowa 48; Henry v. Griffis, 89 
Iowa 543; McGoldrick v. Bodkin, 125 
N.Y.S. 101, 140 App.Div. 196; Bevan v. 
Cooper, 7 Hun 117% [rev on other 
grounds 72 N.Y. 317]; In re Hall’s 
Bstate, 258 N.Y.S. 460, 463, 144 Misc. 
264; In re Hiscox’ Estate; 248 N.Y. 
S..781, 139 Misc. 481; Johnson v. Far- 
rell, 64 N.C. 266. 

“In the event that the personal 
estate is insufficient, the general lega- 
cies must abate pro rata, or, if there 
is no personal estate then the geii- 
eral legacies must abate entirely, un- 
less the will expressly charges their 
payment on the realty; or an intent 
can be.spelled out of the will and the 
circumstances before the court.” In 
re Hall’s Estate, supra. 

[a] ‘“®he general rule of construc- 
tion is that money legacies are to 
be paid out of the personal property 
of the testator and are to abate if 
there is insufficient personal property 
unless the will by express terms di- 
rects otherwise or unless there is a 
clear intent manifested that these leg- 
acies are to be charged on the real 
property which can be gathered from 
the provisions of the will or by the 
extraneous circumstances of the par- 
ticular case.”’ In re Hiscox’ Estate, 
948 N.Y.S. 781, 782, 1389 Misc. 481. 

[b] Where emancipation of slaves 
after testator’s death caused an in- 
sufficiency of the personalty to pay 
the pecuniary legacies, the loss was 
held to fall exclusively on the lega- 


testator’s realty. Johnson v. Farrell, 
64 N.C. 266. 


66. Logan v. Logan, 17 P. 99, 11 
Colo. 44; Tayloe v. Johnson, 63 N.C. 
381; Becker v. Hammond, 12 Grant 
Ch. (Ont.) 485. 


67. O'Day v. O’Day, 91 S.W. 921, 
193 Mo. 62, 4 L.R.A.N.S. 922; McGold- 
rick Sve Bodkins125 INSy.S. 101, 140 
App.Div. 196; Morse v. Tilden, 77 
N.Y.S. 505, 74 Anp.Div. 132 [mod 72 
N.Y.S. 30, 85 Misc. 560]; Quinn v. 
McDowell, 132 A, 888, 47 R.I. 314. 


68{ Taylor v. Dodd, 58 N.Y. 335. 


69. Ala.—Kelly v. Richardson, 13 
So. 785, 100 Ala. 584. 


Cal.—In re Woodworth’s Estate, 31 
Caller 595s 


Mass.—Farnum  v. 
Mass. 282. 


Mo.—Brant v. Brant, 40 Mo. 266. 


Pa.—Grim’s Appeal, 89 Pa. 333; 
Knecht’s Appeal, 71 Pa. 333; Kun- 
kle’S Estate, 21 Pa.Super. 200. 


Eng.—Gervis v. Gervis, 14 Sim. 654, 
37 Eng.Ch. 654, 60 Reprint 512. 


70. Golder v. Chandler, 32 A. 784, 
87 Me. 63; Edmunds’ Adm’r vy. Scott, 
78 Va. 720. 


71. Matter of Lloyd, 151 N.Y.S. 
459, 166 App.Div. 1 [rev 149 N.Y.S. 
922, 87 Misc. 503]; In re Wait’s Es- 
tate, 266 N.Y.S. 587, 148 Misc. 920; 
In re Schaaf’s Will, 199 N.Y.S. 284, 
120 Mise. 292. 


72. Matter of Lloyd, 151 N.Y.S. 
459, 166 App.Div. 1, 7 [rev 149 N.Y. 
S3"922; "87 “Mise. 503135 In re Wait’s 
Estate, 266 N.Y.S. 587, 148 Misc. 920; 
In re Schaaf’s Will, 199 N.Y.S. 284, 
120 Misc. 292. 


“There is no positive rule for de- 
termining whether a particular lega- 
ey is to be paid in full at all events, 
or whether, in case the estate is in- 
sufficient to pay the legacies con- 
tained in the will, each case will de- 


Bascom, 122 


material provisions of the will to be 
construed and of the extraneous cir- 
cumstances which bear upon the ques- 
tion of intent.’’ Matter of Lloyd, su- 
Dras 


led as controlling see supra § 


73. Garrett v. Snowden, 145 So. 
493, 226 Ala. 30; Powell v. Labry, 97 
So. 707, 709, 210 Ala. 248: In re Haw- 
areas Estate, 159 N.W. 117,37 S.D: 


74 In re Hawgood’s Hstate, supra. 


Abatement of demonstrative lega- 
cies see infra § 2194. 


Nature of demonstrative legacy see 
supra § 2087. : 


75. In re Smallman, 247 N.Y.S. 593, 
138 Misc. 889. 


76. Foxon vy. Foxon, 10 Jur.N.S. 
1061; In re Tunno, 45 Ch.D. 66. 


[a] “Residue of an estate is the 
balance remaining after the payment 
of debts and legacies »  “ethere 
cannot be a residue until all debts 
and legacies have been paid in full.” 
Costello’s Estate, 16 Pa.Dist. 188. 


pets Bennett’s Estate, 29 Pa.Dist. 
78. See infra § 2193. 
79. Holcomb vy. Mulin, 268 S.w. 


32, 167 Ark. 622. 


80. Tomlinson v. Bury, 14 N.E. 137, 
145 Mass. 346, 1 Am.S.R. 464. 


81.) Pearce’ y,, Pearce 74" So, 952; 
199 Ala. 491. 


82. Ala.—Powell v. Labry, 97 So. 
707, 210 Ala. 248; Woodroof v. Hund- 
leys-399S050907, 14% Ala: 2ST. 


Colo.—Daiss v. Hanes, 277 P. 5, 85 


Colo. 397. 
go ane Cae v. Morris, 4 Del.Ch. 
289. 


Ill—Lewis v. Sedgwick, 79 N.E. 14, 
223 Ill. 213, 12 Prob.Rep.Ann. 711. 
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assets in the hands of the executor subsequently be- 
came insufficient to pay all the other legatees.** 
The testator may, however, if he desires, relieve the 
residuary legatee from primary liability for a de- 
ficiency by charging the debts on a particular fund ;** 
when he apprehends that there may be a deficiency 
of assets, and provides for it, his direction will gov- 


Iowa.—In re Newcomb’s Will, 67 N. 
W. 587, 98 Iowa 175. 


Ky.—Louisville Presb. Theological 
Seminary v. Fidelity Trust, etc., Co., 
68 S.W. 427, 113 Ky. 336, 24 Ky.L. 
244, 


Mass.—Berry vy. Dunham, 88 N.E. 
904, 202 Mass. 133; Porter v. Howe, 
54 N.E. 255, 1738 Mass. 521. 


N.J.—Langstroth y. Golding, 3 A. 
151, 41 N.J.Eq. 49; Hutton’s Ex’rs v. 
Hutton, 2 A. 280, 40 N.J.Eq. 461; How- 
ard v. Howard’s Ex’rs, 16 N.J.Eq. 486. 


N.Y.—In re Crouse’s Estate, 155 N. 
E. 685, 244 N.Y. 400; Matter of Title 
Guarantee, etc., Co., 88 N.E. 375, 195 
N.Y. 339; Van Rensselaer v. Van 
Rensselaer, 21 N.E. 75, 113 N.Y. 207; 
In re Farmers’ Loan & Trust Co., 175 
N.Y.S. 37, 186 App.Div. 722 [mod in 
other respects 124 N.E. 1, 226 N.Y. 
691, and aff sub nom. In re Brundage’s 
Hstate, 167 N.Y.S. 694, 101 Misc. 528]; 
Buffalo Loan, etce., Co. v. Leonard, 41 
N.Y.S. 294, 9 App.Div. 384. [aff 47 
N.E. 966, 154 N.Y. 141]; McLoughlin 
v. McLoughlin, 30 Barb. 458; In re 
Gavey’s Estate, 263 N.Y.S. 784, 147 
Mise. 332; In re Smallman’s Will, 
247 N.Y.S. 598, 188 Misc. 889; In re 
Warschauer’s Estate, 240 N.Y.S. 688, 
136 Misc.Rep. 433 [aff 247 N.Y.S. 1007, 
232 App.Div. 669]; In re Reynolds’ 
Estate, 209 N.Y.S. 134, 124 Misc. 435 
[aff 212 N.Y.S. 906, 215 App.Div. 763]; 
In re Ham’s Will, 206 N.Y.S. 508, 123 
Mise. 889; Maynard v. Maynard, 178 
N.Y.S. 329, 108 Misc. 362; 
antee & Trust Co. v. Ebaugh, 184 N. 
Y.S. 351; Thompson vy. Thompson, 3 
Dem.Surr. 409. 


N.C.—Alsop v. Bowers, 76 N.C. 168. 


Pa.—in re Wilson’s Estate, 103 A. 
S80 u260 ea.» 407, 6.) AR, 13849) 
Strohm’s Appeal, 23 Pa. 351; Bar- 
rete Hstate, 22) Pa-Super.. 14... De- 
vine’s Estate, 10 Pa.Dist.&Co. 436; 
McGowan’s Estate, 1 Pa.Dist.&Co. 
152; Leinbach’s Estate, 29 Pa.Dist. 
671; Wilhelm’s Hst., 23 Pa.Dist. 970; 
Wooten’s Est., 21 Pa. Dist. 1035; Cos- 
tello’s Hst., 16 Pa.Dist. 188; Howell’s 
Estate, 16 Montg.Co. 89. 


R.I.—In re Martin, 54 A. 589, 25 
R.I. 1, 8 Prob.Rep.Ann. 456; Lyon 
v. Brown University, 37 A. 309, 20 
R.I. 53; Derby v. Derby, 4 R.I. 414. 


W.Va.—Lynch vy. Spicer, 44 S.E. 255, 
53 W.Va. 426; Bird v. Stout, 20 S.E. 
852, 40 W.Va. 43. 


Eng.—Robertson v. Broadbent, 8 
App.Cas. 812; In re Maddock, [1902] 
2 Ch. 220; In re Bawden, [1894] 1 
Ch. 693; Purse v. Snaplin, 1 Atk. 414, 
26 Reprint 262; Petre v. Petre, 14 
Beav. 197, 51 Reprint 262; Fonnereau 
v. Poyntz, 1 Bro.Ch. 472, 28 Reprint 
1247. 


[a] Besidue exhausted.—Where a 
charity was given the remainder of 
a fund after payment of general leg- 
acies, it could receive nothing, the 
fund being insufficient to pay the gen- 
eral legacies in full. In re Wilson’s 
Estate, 103 A. 880, 260 Pa. 407, 6 A. 
L.R. 1349. 


[b] Four corners of will held to 
show intention that the residuary es- 
tate should be subject to the payment 
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of the testator’s debts and the lega- 
cies in accordance with the general 
rule. Powell v. Labry, 97 So. 707, 
210 Ala, 248. 


[ec] Devise of farm in residuary 
clause held general and not specific, 
so that legacies preceding the residu- 
ary clause did not abate. Daiss v. 
Hanes, 277 P. 5, 85 Colo. 397. 


{[d] When there is but one general 
legacy.—The priority of general over 
residuary bequests is not affected by 
the fact that there is but one gen- 
eral legacy, and the residue is then 
distributed in certain sums; but in 
such case the general legacy has pri- 
ority over all others. In re Hardy, 
17 Ch.D. 798; Gyett v. Williams, 2 
Johns.&H. 429, 70 Reprint 1126. 


[e] Where loss or diminution aris- 
es from widow’s election to take 
against the will, the general rule ap- 
plies that the loss or diminution falls 
first on the residuary. Vance’s Es- 
tate, 6 Pa.Co. 649 (holding, however, 
that the widow’s election changes the 
provisions of the will only to the 
extent that they are inconsistent, and 
that the residuary is entitled to any 
benefit accruing from failure of the 
provisions of the will to become effec- 
tive, so that to the extent of intes- 
tacy resulting from such election no 
abatement is involved and the residu- 
ary benefits). 


_[f] As to residuary devise 
England.—(1) Under the doctrine 
that a residuary devise is specific, 
such devise, notwithstanding the ex- 
istence of\ statutes providing that 
after-acquired realty shall pass by 
the will, abates with other specific 


in 


devises. Lancifield v. Iggulden, L.R. 
10 Ch. 136; Hensman y. Fryer, L.R. 
3 Ch. 420; Jackson v. Pease, L.R. 
19 Eq: 96 ""Colling iv. Lewis: lak. 98 


Eq. 708; Gibbins v. Eyden, L.R. 7 Eq. 
371; Ennis v. Smith, 2 De G.&Sm. 722, 
64 Reprint 3238; Clark v. Clark, 4 Gif- 
fard 702, 66 Reprint 889; Edwards v. 
Pugh, 2 Giffard 135 note, 66 Reprint 
58; Pearmain v. Twiss, 2 Giffard 130, 
66 Reprint 56; Hddels v. Johnson, 1 
Giffard 22, 65 Reprint 808. (2) But 
where the effect of legislation has 
been to abolish all distinctions be- 
tween real and personal property in 
the administration of decedents’ es- 
tates, it would seem that such devise 
would be liable immediately after 
residuary personalty, in exoneration 
of both general and specific legacies 
and specific devises. See Hensman y. 
Fryer, L.R. 2 Hq. 627. 


[g] In Saskatchewan, under an act 
providing that, on application by a 
wife for relief, the court may make 
her such allowance out of the estate 
of her husband disposed of by will as 
shall, in the opinion of the judge, be 
equal to what would have gone to 
such widow had her husband died in- 
testate leaving a widow and children: 
—(1) It has been held by a lower 
court that an allowance granted a 
widow shall be paid out of the whole 
estate and that the specific legacies 
and residuary bequest will abate pro 
rata, the court distinguishing the 
case from that of an ordinary will 
not interfered with by legislation. 
In re Davidson, 12 Sask.L. 167 (per 


[§ 2182 


- 


ern, and the loss must be borne by those on whom he 
places it,8° and where the intent is clearly expressed, 
a residuary legacy may take precedence over general 
legacies,®® or may share equally with them.** 

Legacies out of “remainder” of the estate have 
been construed as residuary in character and defer- 
red to other general legacies.*® 


Haultain, C. J. S.). (2) This decision 
was disapproved by the upper court 
and appeal allowed, on the ground 
that in such a case the share given 
the widow should come out of the 
residuary estate in accordance with 
the general rule. In re Davidson, su- 
pra. 


83. Baker v. Farmer, L.R. 3 Ch. 
537; Willmott v. Jenkins, 1 Beav. 401, 
17°. Eng.Ch. 401, 48 Reprint: -$95; 
Humphreys v; Humphreys, 2 Cox Ch. 
184, 30 Reprint 85; Page v. Leaping- 
well, £8 Ves.Jr. 463, 34 Reprint 392. 


84. Vernon v. Manvers, 31 Beav. 623, 
54 Reprint 1281; Webb v. De Beau- 
voisin, 31 Beav. 573, 54 Reprint 1261; 
Choat v. Yeats, 1 Jac.&W. 102, 37 Re- 
print 314; Evans v. Evans, 17 Sim. 
86, 42 Eng.Ch. 86, 60 Reprint 1060; 
Phillips v. Eastwood, Ll. & G. t. Sugd. 
270, 11 Eng.Ch. 270; Browne v. Groom- 
bridge, 4 Madd. 405, 56 Reprint 788. 


85. McLean v. Robertson, 126 
Mass. 537;. Richardson v. Hall, 124 
Mass. .228, 233; 


Spencer, Petitioner, 
2s Ava Le Oneue., eco. 


“When the chances of deficiency are 
anticipated, and provided for by the 
express terms of the will, then the 
directions of the testator will of 
course govern, and the loss must be 
borne by those on whom he places it, 
even if the burden is cast upon some 
of the specific legacies for the benefit 
of others of that class, or for the 
benefit of legatees whose bequests - 
are founded on a good consideration.” 
Richardson v. Hall, supra. 


86. In re Reynolds’ Will, 152 N.E. 
124, 242 N.Y. 389; In re Beecroft’s 
Estate, 263 N.Y.S. 142, 146 Misc. 344. 
See Wechsler v. Drey, 197 N.Y.S. 453, 
203 App.Div. 692 (where the will was 
construed as showing a dominant pur- 
pose to make provision for the bene- 
ficiary of a trust and for the residu- 
ary legatee as against other benefi- 
ciaries in event of a deficiency, which, 
however, did not arise). . i 


[a] IMustration.—A trust direct- 
ed in the residuary clause to be cre- 
ated for the widow’s benefit for life 
out of the proceeds of stock of a cor- 
poration owned almost entirely by the 
testator was held to take preference 
Over general legacies, on account of 
the beneficiary’s relationship to the 
testator and her dependency on him. 
In_re Beecroft’s Estate, 263 N.Y.S. 
142, 146 Misc. 344. 


87. Dyose v. Dyose, 1 P.Wms. 305, 
24 Reprint 401. 


88. In _re Herborn, 178 N.Y.S. 582, 
189 App.Div. 319. 


ta]. “Remainder,” as used in a 
will, is not necessarily to be defined 
in the strict legal sense of the term, 
but may be construed as meaning that 
which is left after some separation 
or subtraction, so that those to whom 
“the remainder of my estate” is given 
take only after other legacies have 
been satisfied. In re Herborn, 178 N. 
Y.S. 582, 189 App.Div. 319. 


[b] _Rule applied.—Where the tes- 
tatrix in the eighth clause of her will 
gave her husband eighteen thousand 
dollars, in the ninth clause gave her 
grandniece one thousand dollars, in 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Where testator provides for two residues and com- 
putes the first after taking out one or more legacies, 
and computes the second after deducting other lega- 
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cies, the first set of legatees are preferred to the sec- 


ond.*° A residue of realty not ineluded in a general 
residuary devise and bequest of the residuary estate 
has been held not liable to contribute to the share 
of an omitted child,®° and to stand on’an equality 
with general pecuniary legacies as respects marshal- 
ing of assets for the payment of debts. 


Where residue is undisposed of, it is primarily 


hable for any deficiency.9? 


Abatement required by statutory limitation of pro- 
orti Where, under statutes 
limiting the percentage of an estate that may be 


portion given to charities. 


the tenth clause gave three hundred 
dollars to her executors for care of 
her grave, and) in the twelfth clause, 
on death of her husband, directed di- 
vision of the “remainder” of her es- 
tate, five thousand dollars to her niece 
and legacies of from one thousand 
dollars to five hundred dollars each, 
aggregating twelve thousand five hun- 
dred dollars, to eleven different per- 
sons, there can be no abatement com- 
mon to both classes of legacies, those 
in the eighth, ninth, and tenth claus- 
es being a charge on the estate, and 
those in the twelfth clause a charge 
only on the “remainder” or “residue,” 
meaning what is left after some sub- 
traction or separation. In re Herborn, 
178 N.Y.S. 582, 189 App.Div. 319. 


89. Lewin v. Lewin, 2 Ves. 415, 28 
Reprint 265 [expl Blower vy. Morret, 2 
Ves. 420, 28 Reprint 268]. 


90. Rhode Island Hospital Trust 
Co. v. Hail, 129 A. 832, 47 R.I. 64. 


[a] Child’s share taken from re- 
giduary personal estate.—In view of 
Gen. L. (1928) §§ 5546, 5554, relating 
to a share of an only child of in- 
testate, the share of a child uninten- 
tionally omitted from the will of the 
testator, under §§ 4312, 4314, should 
be taken from the residuary personal 
estate, although the life interest in 
the residuary personal estate was 
part of the provisions of the will for 
the widow in lieu of dower. Rhode 
Island Hospital Trust Co. v. Hail, 129 
AM 832, 4h) Rik 64, 


Abatement to let in omitted chil- 
dren generally see supra § 2178. 


91. Rhode Island Hospital Trust 
COM Hale 2A. 832; 402. LV O4. 


[a] For example, a devise of the 
residue of real estate, although gen- 
eral in character, when not included 
in the general residuary devise and 
bequest of the testator’s residuary es- 
tate, stands on equality with pecuni- 
ary legacies in marshaling assets for 
payment of debts. Rhode Island Hos- 
pital Trust Co. v. Hail, 129 A. 832, 47 
RI. 64. 

92. Newbegin v. Bell, 23 Beav. 386, 
53 Reprint 152; Hewett v. Snare, 1 
De G.&Sm. 333, 63 Reprint 1092; Cor- 
bet v. Corbet, Ir. 8 Eq. 407; Holford 
vy. Wood, 4 Ves.Jr. 78, 31 Reprint 40. 


93. See supra §§ 155-186 in 68 C.J. 


94. In re Hamilton’s Estate, 186 P. 
587, 181 Cal. 758; In re Estate of 
Sloane, 152 P. 540, 171 Cal. 248; In re 
Fitzgerald’s Estate, 217 P. 773, 62 Cal. 
App. 744; In re Sloat’s Estate, 253 N. 
Y.S. 215, 141 Mise. 710; In re Meyer's 
Estate, 244 N.Y.S. 398, 137 Misc. 730; 
In re Ham’s Will, 206 N.Y.S. 508, 1238 
Mise. 889; In re John*#ton, 137 N.Y.S. 
166, 76 Misc. 391. 


[a] Tlustrations.—(1) Under Civ. 
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left to charities,®* an abatement becomes necessary, 
particular bequests to charities will be preferred to 
a residuary bequest to a charity.®4 


[§ 2183] c. General 
General legacies are subject. to abatement,®® and if 
the residuary estate is insufficient to pay all charges 
against it, the general legacies must abate pro rata 
to make up the deficiency.°® 
testator’s intent,®’ or by statutory provision,®® the 
rule is that, where the assets prove insufficient to pay 
the debts of the testator and all of the legacies— 


Legacies—(1) In General. 


Unless changed by the 


general, specific, and demonstrative—the loss falls 


Code § 1313, limiting the portion of 
an estate which may be bequeathed 
or devised to a charitable or beney- 
olent society or corporation by a per- 
son leaving legal heirs, where both 
specific bequests and residuary be- 
quests are made for charitable pur- 
poses, the specific bequests must be 
paid in full, and the residuary be- 
quest diminished, if necessary to 
bring the entire charitable bequests 
within the prescribed limitation. In 
re Fitzgerald’s Estate, 217 P. 773, 62 
Cal.App. 744. (2) Where legacies for 
charitable, religious, and educational 
purposes exceeded one half of the 
testator’s estate, in violation of De- 
cedent’s Est. L. § 17, general legacies 
to such institutions of specific 
amounts should be paid in full, and 
only residuary legacies reduced. In 
re Ham’s Will, 206 N.Y.S. .508, 123 
Misc. 889. 


Adjustment among charitable gifts 
generally see supra § 185 in 68 C.J. 


$5. In re Parsons’ Estate, 129 N.W. 
955, 150 Iowa 230. 


96. In re Benson’s Hstate, 
Y.S. 663,-120 Mise. 136. 


$7. Intent as controlling: 
Generally see supra § 2171. 


Effect of testamentary directions see 
supra §§ 2173-2175. 


98. See statutory provisions; 
see infra § 2193 text and note 29. 


99. U.S—Byrd v. Byrd, 4 F.Cas. 
INO 23265192 Breck: 1695) dabitut v. 
Prewett, 14 F.Cas.No. 7,962, 1 Woods 
144. 


Ala.—Colbert v. Daniel, 32 Ala. 314. 


Iowa.—In re Parsons’ Hstate, 129 
N.W. 955, 150 Iowa 230. 


La.—Miine’s Succession, 2 Rob. 382. 


Mass.——Emmons vy. Dow, 77 N.E. 
310, 191 Mass. 170; Loring v. Thomp- 
son, 68 N.E. 45, 184 Mass. 103; Rich- 
ardson v. Hall, 124 Mass. 228; Towle 
v. Swasey, 106 Mass. 100; Lamb vy. 
Lamb, 11 Pick. 371; Humes v. Wood, 
8 Pick. 478. 


Miss.—Gilmer vy. Gilmer, 117 So. 
830, 151 Miss. 33; Rainey v. Rainey, 
87 So. 128, 124 Miss. 780. 


N.H.—Wallace v. Wallace, 23 N.H. 
149. 


N.J.—Rowe v. Rowe, 167 A. 16, 113 


198 N. 


and 


N.J.Eq. 344; Bonham v. Bonham, 33 
N.J.Eq. 476; Titus’ Adm’r vy. Titus, 
26 N.J.Eq. 111. 


-N.Y.—Matter of Whitmore’s Will, 
SSE NEYeS, -2l3y eso, ADD lv geo) ahate 
68 N.E. 1119, 176 N.Y. 608]; Wetmore 
v. New York Inst. for the Blind, 9 


N.Yus. 753, 56, Hun ©3135) Bevan. wv. 
Coopers Huns ali [reve son other 
Frounds 712 IN. YY" 317) 7) Inprrest#tBee= 


primarily on the general legacies, which must abate 
proportionately,®® and the foregoing rule of abate- 
ment has been applied to bequests of various kinds.* 


croft’s Estate, 263 N.Y.S.! 142,. 146 
Mise. 344; Lyons vy. Steinhardt, 76 N. 
YiS.-3241,5 37 Mise. 628-0 Matternttot 


Hinman’s Will, 67 N.Y.S. 459, 32 Misc. 
536, 2 Mills Surr. 1; Matter of Bia- 
lostosky, 59 N.Y.S. 606, 27 Misc. 716, 
1 Mills Surr. 130; Mollan vy. Griffith, 
3 Paige 402; Harvard College v. 
Quinn, 3 Redf.Surr. 514. 


N.C.—In re Wiggins’ Will, 102 S.E. 
499, 179 N.C. 326; Heath v. McLaugh- 
lin, 20 S.E. 519, 115 N.C. 398. 


Pa.—Pennsylvania University’s Ap- 
peal, 97 Pa. 187; Knecht’s Appeal, 71 
Pa. 333; Cryder’s, Appeal, 11 Pa. 72; 
In re Kenworthy’s Hstate, 52 Pa.Su- 
per. 152, 157; O’Brien’s Est., 23 Pa. 
Dist. 198; Hoovin’s Estate, 15 Monte. 
ns 200; Gassman’s Estate, 14 Phila. 

R.I.—Nickerson y. Bragg, 43 A. 539, 
ai RI. 296; Pond! va Allen 2) AlNs02) 
Aas lavas ho cabal 


Va.—Dunford vy. Jackson’s Ex’rs, 22 
S.E. 853; Jett v. Bernard, 3 Call (7 
Va.) 11. 


Eng.—-Barton v. Cooke, 
461, 31 Reprint 682. 


[a] For example, general pecuni- 
ary legacies not charged on specific 
property abate when the property out 
of which they would otherwise have 
been paid has been consumed in the 
payment of debts. Rainey v. Rainey, 
87 So. 128, 124 Miss. 780. 


[b] ‘he well-known general rule 
of the common law is, that, in case 
the assets, after payment of debts, 
are sufficient to answer the specific 
but not the general legacies, the lat- 
ter are subject to a _ proportional 
abatement.” Waln’s Estate, 109 Pa. 
479 [quot Kenworthy’s Estate, 52 Pa. 
Super. 152, 155]. 


Effect of testamentary directions 
see supra §§ 2173-2175. 


1. See cases infra this note. 


[a] Bequest of “all monies, if any, 
after paying as above directed [debts 
and funeral expenses] to her and her 


5 Ves. Jr: 


alone.” Wiggins’ Will, 102 S.E. 499, 
179 N.C. 326. 
[b] Bequest of “every species of 


personal property I may possess at 
my death not named in my will.” In 
re Wiggins’ Will, 102 S.E. 499, 179 
N.C: 326. 


{[c] Five hundred pounds of meat 
owned by deceased at his death and 
not bequeathed specifically was sub- 
ject to abatement and was properly 
applied to pecuniary legacies in a 
codicil. In re Wiggins’ Will, 102 S. 
Be 499) OU ING Cam 0e 


[d] Legacy of corporate stock.— 
3ilmer v. Gilmer, 117 So. 830, 161 
Miss. 33; In re Malone’s Estate, {57 
N.Y.S. 837, 148 Misc.-657. 
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Although an ordinary general legacy is preferred to 
one residuary in character,? and may sometimes have 
a preference over other general legacies in the same 
will,? it is only in certain recognized cases,* and as 
a general rule ordinary general legacies abate pro 


rata as between themselves.® 


General legacy for specific purpose,® such as a 
gift for the saying of masses,’ or the painting of a 
portrait,’ or for the purchase of mourning,? abates 
with other legacies in the absence of an intent to pre- 


fer it.1° 


[§ 2184] (2) Bequests for Disposal and Care of 
Remains and Observance of Attendant Religious 
There is authority denying prefer- 
ence to legacies for care of a burial plot and holding 
that such a bequest abates in common with other 
general legacies,! and authority holding that a be- 


Ceremonies. 


[e] Legacy of specified sum pay- 
able in certain securities in lieu of 
cash.—In re Beecroft’s Estate, 263 
N.Y.S. 142, 146 Misc. 344. 

[f] legacy charged with payment 
of debts.—Ingersoll’s Estate, 3 Pa. 
Dist. 399. 


What constitutes general legacy see 
supra § 2086. 

2. Bailey v. Milligan, 152 N.E. 75, 
256 Mass. 90; Harley v. Moon, 1 Dr. 
&Sm. 623, 62 Reprint 516. 


[a] For example, on a deficiency 
in assets, legacies, to be paid out of a 
trust fund on termination of the trust 
{to children, had priority over legacies 
to charities residuary in their nature. 
Bailey v. Milligan, 152 N.E. 75, 256 
Mass. 90. 


Residuary legacies as last in order 
of payment see supra § 2182. 


3. Bliven v. Seymour, 88 N.Y. 469; 
In re Wait’s Estate, 266 N.Y.S. 587, 
148 Misc. 920. 


4. Bliven v. Seymour, 88 N.Y. 469; 
In re Wait’s Estate, 266 N.Y.S. 587, 
148 Mise. 920. 


Preference as between general leg- 
acies see infra §§ 2184-2192. 


5. Bllis v. Aldrich, 47 A. 95, 96, 70 
N.H. 219; In re Wait’s Estate, 266 N. 
Ys, 587, 148 Misc. 920." In’ re ‘Bee- 
croft’s Estate, 263 N.Y.S. 142, 146 
Misc. 344; In re Malone’s Estate, 257 
Nias. 837, 148 Mise: 657; Brown’ v. 
Brown, 79 Va. 648. 


“Tt is a general rule that, when the 
assets are not sufficient to pay the 
general legacies in full, they shall 
abate proportionately.” Ellis v. 
Aldrich, supra. 


6 In re Werrick’s Estate, 239 N.Y. 
S. 740, 135 Misc. 876; Matter of Hin- 
man’s Will, 67 N.Y.S. 459, 32 Misc. 
536, 2 Mills Surr. 1. 


7. In re Werrick’s Estate, 
Y.S. 740, 135 Misc. 876. 


[a] “No rule of law prefers a gen- 
eral gift to charity as against any 
other general legacy. Consequently, 
the charitable gift for masses will 
abate with the other general legacies 
named in the will.” In re Werrick’s 
Estate, 239 N.Y.S. 740, 741, 135 Misc. 
876. 


8. In re Delafield’s Estate, 255 N. 
Y.S. 85, 142 Misc. 536. 

9. Apreece v. Apreece, 
864, 35 Reprint 142. 

10. Testator’s intent as control- 
ling see supra § 2171. 


239 N. 


1 Ves.&B. 
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quest to a widow in lieu of dower!” comes ahead of a 
legacy for care of a burial lot, which latter is post- 
poned with other general legacies.** 
ities hold that it is the policy of the law to accord 
a preference to bequests for the disposal and care of 


Other author- 


the remains of a testator and the observance of at- 


tendant religious eeremonials,'* and in analogy to 
statutes granting priority to funeral expenses gen- 
erally’® grant a preference to bequests reasonable 
in amount for funeral expenses,!® including bequests 
for the care of the testator’s burial plot,'” or erection 


of a monument at his grave,!® religious services con- 


11. Ellis v. Aldrich, 47 A. 95, 70 
N.H. 219. 
[a] Bequest to city to provide for 


keeping up cemetery lot falls within 
the general rule as to abatement and 
abates in common with other general 
legacies of a nonpreferential char- 
acter. Ellis v. Aldrich, 47 A. 95, 70 
INGise Paley 


12. Priority of such bequests gen- 
erally see infra § 2189. 
13. Wolfersberger’s Est., 15 Pa.Co. 


395 


14. In re Sharff’s Will, 241 N.Y.S. 
661, 136 Misc. 627. 


15. See N. Y:. Surrogate’s Ct. Act 
§§ 216 and 314 and other statutory 
provisions; and see Executors and 
Administrators § 1273. 


16. In re Smallman’s Will, 247 N. 
Y.S. 593, 1388 Misc. 889. 


17. In re Delafield’s Estate, 255 N. 
Y.S. 85, 142 Mise. 536; In re Rae’s 
Will, 250 N.Y.S. 617, 140 Mise. 530; 
In re Smallman’s Will, 247 N.Y.S. 593, 
138 Misc. 889; In re Sharff’s Will, 241 
N.Y.S. 661, 136 Misc. 627; In re 
Schaaf’s Will, 199 N.Y.S. 284, 120 
Misc. 292; In re Meek’s Estate, 184 
N-Y-S- 693, 113) “Mises. S05) En re 
Brundage’s Hstate, 167 N.Y.S. 694, 101 
Mise. 528 [aff sub nom. In re Farm- 
ers’ Loan & Trust Co., 175 N.Y.S. 87, 
186 App.Div. 722 (mod 124 N.E. 1, 226 
N.Y. 691)]; Matter of Hinman’s Will, 
ee Nees 459, 32 Misc. 5386, 2 Mills 

WEI wl. 


18. In re Smallman’s Will, 247 N.Y. 
S. 5938, 138 Misc. 889; In re Meek’s Es- 
tate, osi4 SINAY SS: 6935" dds) MasSess Ou 
Biwed v. Vandenburg, 6 Paige (N.Y.) 
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19. In re Smallman’s Will, 247 N. 
Y.S. 5938, 188 Misc. 889. 


20. In re Smallman’s Will, supra. 
Compare in re Sharff’s Will, 241 N.Y. 
S. 661, 186 Mise. 627 (holding a be- 
quest for prayers for the souls of the 
testator and his wife was entitled to 
preference over ordinary general leg- 
acies). 


[a] For example, bequests for 
masses or prayers for the dead are 
merely “charitable legacies,’ except 
so far as an integral part of the fu- 
neral ceremonies, in which case, if 
reasonable in amount, they are enti- 
tled to preference as a “funeral ex- 
pense,’ under Surrogate’s' Ct. Act § 
216. In re Smallman’s Will, 247 N-Y. 
S. 5938, 188 Mise. 889. 


21. In re Randolph’s Will, 262 N. 
Y.S. 868, 146 Misc. 879; In re Small- 


temporaneous with the funeral,® and the saying of 
prayers for the dead in so far as an integral part of 
funeral ceremonies;2° although the statutory crite- 
rion of preference is the reasonableness of the 
amount,?! and preference may be denied where the 
amount is unreasonable*? or where the legacy is to a 


man’s Will, 247 N.Y.S. 593, 138 Misc. 
889. 


[a] “Determination of the amount 
of expenditure which is to be consid- 
ered reasonable must, in this regard, 
of necessity vary with the differing 
circumstances of particular testators, 
but as to any sum beyond that re- 
quired for the respectable disposal of 
the remains, and adequate care and 
marking of the burial place in ac- 
cordance with the means and station 
in life of the deceased, this court is 
disposed to agree with the result of 
the late Surrogate Fowler . that 
a bequest of this nature is a charita- 
ble use payable only on a parity with 
other general legacies.’’ In re Small- 
man’s Will, 247 N.Y.S. 593, 138 Misc. 
889, 893 [quot In re Randolph’s Will, 
262 N.Y.S. 868, 869, 146 Misc. 879]. 


22. In re Gavey’s Estate, 263 N.Y.S. 
784, 147 Mise. 332; In re Randolph's 
Will, 262 N.Y.S. 868, 146 Misc. 879: 
In re Smallman’s Will, 247 N.Y.S. 593, 
1388 Misc. 889. But see In re Meek’s 
Estate, 184 N.Y.S. 693, 113 Misc. 301 
(criticized adversely in In re Small- 
man’s Will, supra, and holding that, 
where there is a positive direction for 
the expenditure of a specified sum for 
the erection of a monument and the 
care of the cemetery plot of the tes- 
tatrix, the reasonableness of the 
amount of the expenditure is:not to 
be considered in determining whether 
such legacies abate on a deficiency 
in assets; only where the will is 
silent as to the amount to be paid for 
funeral expenses will the surrogate, 
in his discretion, determine the rea- 
sonableness of the sum). 


[a] Excess mere charitable use.— 
A bequest for funeral expenses, so 
far as it exceeds a reasonable sum, 
is a mere charitable use, payable only 
on parity with other general legacies. 
In re Smallman’s Will, 247 N.Y.S. 
593, 188 Misc. 889. 


[b] Where legacy for care of 
burial plot plus funeral expenses was 
over thirty-seven per cent of the net 
estate, the total was unreasonable as 
a funeral expense, and accordingly the 
legacy for care of the funeral expense 
was not entitled to preference but was 
subject to pro rata abatement with 
other general legacies. In re Ran- 
dolmns Will, 262 N.Y.S. 868, 146 Misc. 


[ce] Amotunt held reasonable.—A_ 
bequest of three thousand dollars out 
of a two million dollar estate was 
held a reasonable sum for perpetual 
eare of the testator’s cemetery plot, 
and did not abate with other legacies. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cemetery other than the one in which the testator 
is buried,?* or where the grave of the testator is only 
one of a number of graves occupying the plot for the 
There is also au- 
thority granting preference to bequests for erection 
of headstones at the graves of relatives of the testa- 
tor,?> or for care of the burial plot of a close 
relative, 26 and the creation of memorials other than 


care of which a legacy is given.?# 


onuinente: ats 


Items not ordinarily entitled to preference as fu- . 
neral expenses or the like will nevertheless be accord- 
ed preference where the will shows an intent that 


they be paid without abatement.?§ 


[§ 2185] (3) Legacy Given as Mere Bounty—(a) 
The rule that a general legacy must 
abate on a deficiency of assets unless a contrary in- 
tent be manifested in the will is always applicable 
to legacies which are in their nature mere bounties 


In General. 


In re Delafield’s Estate, 
85, 142 Misc. 536. 


23. In re Delafield’s Estate, supra. 


fa] Not part of decedent’s own 
funeral expenses.—Legacies to ceme- 
teries other than the cemetery in 
which the testator’s plot was located, 
not being part of the testator’s own 
funeral expenses, abated pro rata 
where the estate was insufficient to 
legacies, under Surrogate’s 
§ 216 and § 314 subd 3. In re 
Delafield’s Estate, 255°N.Y.S. 85, 142 
Mise. 536. 


24. In re Gavey’s Estate, 263 N.Y. 
S. 784, 147 Misc. 332. 


25. Wood v. Vandenburgh, 6 Paige 
CNLY.), 277. 


[a] Bequest for erection of head- 
stones at graves of deceased parents 
and brother and _ sisters accorded 
preference. Wood v. Vandenburgh, 
6 Paige (N.Y.) 277. 


26. In re Hinman’s Will, 67 N.Y.S. 
459, 32 Misc. 536, 2 Mills Surr. 1. 


27. In re Sharff’s Will, 241 N.Y.S. 
661, 136 Misc. 627. 


[a] Bequest to hospital for en- 
dowment of memorial beds was en- 
titled to priority in payment over 
legacies to individuals to carry out 
the testator’s fundamental wishes as 
shown from the will as a whole, and 
was also entitled to preference on the 
theory that this was a valid exten- 
sion of the rule according: preference 
to bequests for headstones or monu- 
ments. In re Sharff’s Will, 241 N.Y.S. 
661, 136 Misc. 627. 


28. In re McArdle’s Will, 264 N.Y. 
S. 764, 147 Misc. 876. 


[a] Illustration.—Bequests for 
masses and a tombstone over the grave 
of the testatrix' mother and amounts 
bequeathed for the purchase of a fam- 
ily plat and headstone at the testa- 
trix’ grave in excess of a reasonable 
expenditure for a suitable grave and 
headstone, although not strictly fu- 
neral expenses within Surrogate’s Ct. 
Act § 314 subd 3, were nevertheless 
included among “funeral expenses,” 
within the meaning of such term as 
used in a codicil directing preferen- 
tial payment without abatement. In 
re McArdle’s Will, 264 N.Y.S. 764, 147 
Misc. 876. 

29. Ala.—Colbert v. Daniel, 32 Ala. 
314. 

Md.—Matthews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153 and 
note. 


Mass.—Porter v. Howe, 54 N.E. 255, 
173 Mass. 521; Towle v. Swasey, 106 


255 N.Y.S. 
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based on no valuable consideration;*° such legacies 
ordinarily abating pro rata,*° and the legatee’s near 
relationship to, or dependence on, the testator, or 
the meritorious character of the object to which the 
legacy is to be applied, is not of itself enough to ex- 
empt it from abatement.*! 


[§ 2186] (b) Bequests to Spouse, Relatives, ‘and 
Where a legacy falls within the gen- 


eral rule regulating abatement of testamentary pro- 


visions of mere bounty,*? it is not entitled to pref- 
erence merely because the legatee bore toward the 
testator the relation of wife,** although it has been 


held that such relationship plus a direction to pay 


Mass. 100; 
478, 


spe hea bac a. Se v. Wallace, 23 N.H. 


Humes vy. Wood, 8 Pick. 


N.J.—Titus’ Adm’r y. Titus, 26 N.J. 
Eq. 111. 


N.Y.—Matter of Whitmore’s Will, 
So Ne YeSa sod-5an S6pe ADD Dive 7.9 [aft 
68 N.E. 1119, 176 N.Y. 608]; Lyons v. 
Steinhardt, 76 N.Y.S. 241, 37 Misc. 
628; Matter of Hinman’s Will, 67 N. 
Y.S. 459, 32 Mise. 536, 2 Mills Surr. 
ies Mollan v. Griffith, 3 Paige 402. 


Pa.—Pennsylvania University’s Ap- 
peal, $7 Pa. 187; Knecht’s Appeal, 71 
Iet RIGO Cryder’s Appeal, 11 Pa. 72. 


pas ste v. Bernard, 3 Call (7 Va.) 


5 Eng.—In re Wedmore, [1907] 2 Ch. 
Gale 


30. Towle v. 
LOO" dd: 


“As between legacies which are in 
their nature mere bounties, the pre- 
sumption of intended equality will 
prevail, unless there is unequivocal 
evidence to the contrary; and no 
priority will be allowed where the 
expressions of the will are ambigu- 
ous.” Towle v. Swasey, supra. 


31. Me.—Emery v. Bachelder, 3 A. 
SEE CS INES 788 SPIE 


Mass.—Richardson vy. Hall, 124 
Mass. 228; _Farnum v. Bascom, 122 
Mass. 282; Towle v. Swasey, 106 Mass. 
100; Pollard vy. Pollard, 1 Allen 490. 


N.J.—Chemical Bank & Trust Co. 
v. Barnett, 168 A. 173, 114 N.J.Eq. 4; 
Titus’ Adm’'r y. Titus, 26 N.J.Eq. 111. 


N.Y.—Matter of Bialostosky, 59 N. 
Y.S. 606, 27 Misc. 716, 1 Mills Surr. 
130; Shepherd v. Guernsey, 9 Paige 
35iC 


Pa.—Bixenstein’s Estate, 6 Pa.Dist. 
19, 19 Pa.Co. 152. 


Va.—Jett v. Bernard, 3 Call (7 Va.) 
ng 

Eng.—Creed v. Creed, 11 C1.&F. 491, 
8 Reprint 1187; Miller v. Huddle- 
stone, 3 Macn.&G. 513, 49 Eng.Ch. 397, 
42 Reprint 358; Atty.-Gen. v. Robins, 
2 P.Wms. 23, 24 Reprint 627; Lewin 
v. Lewin, 2 Ves. 415, 28 Reprint 265. 


[a] Legacy to old servant is sub- 
ject to abatement. Atty.-Gen. v. Rob- 
ins, 2 P.Wms. 23, 24 Reprint 627. 


Bequests to: 
Charity see infra § 2187. 


Spouse or relatives otherwise unpro- 
vided for see infra § 2186. 


Swasey, 106 Mass. 


her legacy immediately on the testator’s death ere- 
ates a preference,** child,*?° grandchild,*® brother or 
sister,*? or nephew.?$ 

Bequests for support, maintenance, or education 
of natural dependents of the testator, not otherwise 


32. See supra § 2185. 


ec, Titus” Adm’r ‘v. Titus, 26 Nake 
Eq. 111; Pennsylvania University’s 
Appeal, 97 Pa. 187; Greaves’ Estate, 
29° Pa, Dist.. 577: Sett. -v.. Bernard, & 
Call (7 Va.) 11; Miller v. Huddlestone, 
3 Macn.&G. 513, 49 Hng.Ch. 397, 42 
Reprint 358; Blower v. Morret, 2 Ves. 
420, 28 Reprint 268. 


[a] Legacy in addition to all wife 
would take on intestacy is a mere 
general legacy subject to abatement 
with others in the same _ class. 
Greaves’ Estate, 29 Pa.Dist. 577. 


Dy deCE Bey, in lieu of ‘dower see infra § 


34. In re Hardy, 17 Ch.D. 798. But 
see Blower v. Morret, 2 Ves. 420, 28 
Reprint 268 (contra and disapproved 
in In re Hardy, supra). 


35. Inre Parsons’ Estate, 129 N.W. 
955, 150 Iowa 230; Babbidge v. Vit- 
tum, 30 N.E. 77, 156 Mass. 38; Bixen- 
stein’s Hstate, 6 Pa,Dist. 19, 19 Pa.Co. 
152; Miller v. Huddlestone, 3 Macn, 
&G. 513, 49 Eng.Ch. 397, 42 Reprint 


358; Blower v. Morret, 2 Ves. 420, 28 
Reprint 268. See also Duncan y. Alt, 
3 Penr.&W. (Pa.) 382 (legacies to 


children by different marriages abate 
equally). 


[a] Rule applied to adult adopted 
child.—Bixenstein’s Estate, 6 Pa.Dist. 
19, 19 Pa.Co. 152. 


[b] No presumption of preference 
from tender feelings toward child.— 
Where a testator devised six thou- 
sand dollars in cash to his daughter, 
naming her, and to his sister an un- 
divided one half of whatever was due 
him from his father’s estate, and, in 
addition thereto, a certain sum, and 
another devise to another sister, but 
for a smaller sum, and another devise 
to a third sister in trust for her chil- 
dren, the bequest to the daughter was 
a general and not a specific legacy, 
and was therefore liable to abate pro 
rata with the other general legacies, 
and the fact that a father feels more 
tenderly toward a daughter than 
toward his own brothers and sisters 
did not of itself make the legacy to 
the daughter preferred. In re Par- 
sons’ Hstate, 129 N.W. 955, 150 Iowa 
230. 


36. Matter of Bialostosky, 59 N.Y. 
S. 606, 27 Misc. 716, 1 Mills Surr. 130. 


37. Towle v. Swasey, 106 Mass. 
100; Matter of Hinman’s Will, 67 N. 
Y.S. 459, 82 Mise: 536, 2 Mills Surr. 1. 


38. In re Rae’s Will, 250 N.Y.S. 
617, 140 Misc. 530. 


986 [69 C.J.] 


provided for, are ordinarily granted a preference on 
the presumption that such was the testator’s intent,*? 
although the preference may be denied in the ab- 
sence of a showing of dependency,*® or natural ob- 
ligation of the testator to support,‘ or lack of oth- 
er provision,*? or where on the whole will and rele- 
vant extrinsic circumstances the court concludes that 
It has been said that 
the original basis of the preference rested on the 
theory of legal dependence,** although the practi- 
eal application thereof was extended beyond this 


no preference was intended.** 


39. 
thes 


AN aaa v. Swasey, 106 Mass. 
100. 


N.Y.—In re Neil’s Estate, 144 N.E. 
-481, 2388 N.Y. 138, 34 A.L.R. 1245; in 
re Chauncey, 23 N.B. 448, 119 N.Y. 77, 
7 L.R.A. 361; Bliven v. Seymour, 88 
N.Y. 469; Scofield v. Adams, 12 Hun 
366; Petrie v. Petrie, 7 Lans. 90; Hel- 
liesen’s Estate, 266 N.Y.S. 792, 149 
Misc. 184; In re Hardenbergh’s Will, 
258 N.Y.S. 651, 144 Misc. 248; In-re 
Surpless’ Estate, 255 N.Y.S. 730, 143 
Misc. 48; In re Smallman’s Will, 247 
N.Y.S. 598, 188 Misc. 889; In re Wax- 
man’s Hstate, 223 N.Y.S. 772, 129 Misc. 
829; Stewart v. Chambers, 2 Sandf. 
Ch. 382. But see Waters v. Collins, 
8 Dem.Surr. 374 (to effect that lega- 
cy for maintenance of daughter is not 
entitled to preference). Compare 
Wood vy. Vandenburgh, 6 Paige 277 
(holding that legacies for education 
of a nephew and support of a negro 
servant abated ratably as between 
themselves, both being general lega- 
cies payable out of the same fund 
without any indication in the will that 
either should have a preference over 
the other). 


N.C:——Marris v. Ross, 57 N.C.1413- 


R.I.—Richardson v. Bowen, 25 A. 
908, 18 R.I. 138. 


Va.—Lee v. Smith, 4 S.E. 717, 84 
Va. 289. 


Eng.—Lewin v. Lewin, 2 Ves. 415, 
28 Reprint £65. 


See also Duncan v. Alt, 3 Penr.&W. 
(Pa.) 382, 384 (where legacies to chil- 
dren were to abate equally, but where 
the court said by way of dictum: “A 
pecuniary legacy may undoubtedly be 
exempt from abatement, as in the 
case of a wire or child destitute of 
other provision’’). 


[a] Meaning of “otherwise provid- 
ed for.”—wWithin the rule that a lega- 
cy given for the support, maintenance, 
or education of a near relative other- 
wise unprovided for will be preferred 
in the event of a deficiency in the es- 
tate to pay in full all general lega- 
cies, “otherwise provided for” means 
more than a nominal provision or one 
the testator would regard as plainly 
insufficient. In re Neil’s Hstate, 144 
N.E. 481, 238 N.Y. 188, 84 A.L.R. 1245. 


[b] Separation agreement as not 
affording adequate provision.—W here 
the estate was insufficient to pay all 
legacies in full, a legacy in favor of 
the testator’s children was entitled 
to be first paid in full on the theory 
that a separation agreement between 
the testator and his Wife did not oth- 
erwise provide for children within the 
rule that in case of deficiency a lega- 
ey to a relative not otherwise provid- 
ed for will be preferred. In re Neil’s 
Estate, 144 N.H. 481, 238 N-Y. 138, 34 
A.L.R. 1245. 

[c] Bequests to chvious depend- 
ents are given preference where the 
estate is insufficient to pay all lega- 


Ind.—Parks v. Perry, 2 Blackf. 
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cies. In re Helliesen’s Estate, 
N.Y.S. 792, 149 Misc. 184. 


{d] Legacy for support of testa- 
tor’s wife and child has been held not 
to abate with the general legacies. In 
re Chauncey, 23 N.E. 448, 119 N.Y. 
Vom t dae RA 861. 


[e] Widow, children, and depend- 
ent sisters.— Where the estate was in- 
sufficient to pay all legacies designat- 
ed by the testator as preferred, be- 
quests to the testator’s wife and chil- 
dren and to aged and dependent Sis- 
ters should be given preference. In 
re Helliesen’s Estate, 266 N.Y.S. 792, 
149 Misc. 184. 


[f] Legacy for education of testa- 
tor’s child is entitled to preference, in 
the event of deficiency, where such e@- 
ucation is not otherwise provided for, 
since the education of its citizens is 
a matter of vital concern to the state. 
In re Neil’s Estate, 191 N.Y.S. 362, 
117 Misc. 498 [rev 200 N.Y.S. 160, 205 
App.Div. 605, but reaff 144 N.E. 481, 
238 N.Y. 138, 34 A.L.R. 1245 (rev 200 
N.Y.S. 160, 205 App.Div- 605) ]. 


[g] Minor children preferred to 
Parents.—A testamentary provision 
for the support and education of the 
testatrix’ minor children was entitled 
to preference over a provision for her 
parents, where the trust estate was 
insufficient. In re Waxman’s Hstate, 
223 N.Y.S. 772, \129' Mise. 829. 


[h] Legacy to wife preferred over 
those to sister and mother under the 
rule that ‘‘where a legacy is for a near 
relative, such as the wife in the in- 
stant case, it will be preferred. Such 
must have been the intention of the 
testator. The court so holds.’’ In re 
Hardenbergh’s Will, 258 N.Y.S. 651, 
656, 144 Mise. 248. 


[i] Legacy to husband of the tes- 
tatrix has been granted preference as 
for the maintenance and support of 
one standing in near relation to the 
testatrix and more or less dependent 
on her bounty. Scofield v. Adams, 12 
Iahovo KONG) ; 


40. In re Wait’s Estate, 266 N.Y.S. 
587, 148 Misc. 920; In re Rae’s Will, 
2'50 N.Y.S. 617, 140 Mise. 530; Matter 
of Hinman’s Will, 67 N.Y.S. 459, 32 
Misc. 536, 2 Mills Surr. 1. 


[a] For example, a legacy in trust 
for a nephew not dependent thereon, 
and to whose support the testator had 
never contributed, was not entitled to 
preference. In re Rae’s Will, 250 N. 
Y.S. 617, 140 Misc. 530. 


41. Quinlan v. Fegan, 166 N.E. 756, 
267 Mass. 291. 


[a] Legacy for support of mature 
son and son’s wife and maintenance 
and education of latter’s children was 
not entitled to preference, as the rule 
according a preference to legacies for 
the support and education of depend- 
ents is limited to those whom the tes- 
tator is under a natural obligation to 
support, and the fact that thé son 
and his family had lived with the tes- 
tator was insufficient to show either 
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limitation,t® and that now preference will be given 
to a testamentary provision in favor of anyone who, 
either by virtue of relationship or the conduct of 
the parties, is dependent on the testator for sup- 
port and whose circumstances are such as to make 
the testamentary benefit reasonably necessary for 
support or comfort.*® 


[§ 2187] (c) Charitable 
general rule governing abatement of legacies given 
as mere bounty,*’ bequests given for charitable pur- 
poses abate in common with other general legacies,**® 


Bequests. Under the 


dependence or the existence of a nat- 
ural obligation to support from which 
an inference of intent to prefer might 
have been drawn. Quinlan v. Fegan, 
166 N.E. 756, 267 Mass. 291. 


42. Matter of Wenner, 110 N.Y.S. 
694, 125 App.Div. 358, 126 App.Div. 
939 [aff 87 N.B. 1129, 193 N.Y. 672]; 
Matter of McKay’s Estate, 25 N.Y.S. 
725, 5 Misc. 123. 


[a]. Where there was nothing in 
record to show that sister was “un- 
provided for,” and al the contrary the 
will gave her another legacy of two 
thousand five hundred dollars abso- 
lutely, a legacy to the same sister of 
five thousand dollars for her support 
and maintenance was not entitled to 
preference. Matter of Wenner, 110 N. 
Y.S. 694, 125 App.Div. 358, 126 App. 
oes 939 aft 8 7EN. Wet 95 01 9S aINGN 


43. In re Schaaf’s Will, 199 N.Y.S. 
284, 120 Misc. 292; Waddell’s Estate, 
29 N.S. 19; Lindsay v. Waldbrook, 24 
Ont.A. 604. See Chemical Bank & 
Trust Co. v. Barnett, 168 A. 173, 114 
N.J.Eq. 4 (where legacies for ‘“‘bene- 
fit, education and enjoyment” of 
grandchildren abated pro rata with 
other legacies, the grandchildren 
claiming no preference). 


{a] Discretionary trust to pay in- 
come for support and education of 
grandchildren or to allow income to 
accumulate and then add the same to 
the principal for later payment to the 
grandchildren did not show an intent 
to prefer in view of all provisions of 
the will and extrinsic evidence. In 
re Schaaf’s Will, 199 N.Y.S. 284, 120- 
Mise. 292. 


[b] Legacy for maintenance and 
education of grandson abated equally 
with legacies for aison and daughter, 
all being payable out of the same 


fund. Lindsay v. Waldbrook, 24 Ont. 
A. 604. 
[c] Legacy for support of son ad- 


dicted to drink denied preference. 
Waddell’s Estate, 29 N.S. 19. 


44 In re Smallman’s Will, 247 N. 
Y.S. 593, 138 Misc. 889. 

45. In re Smallman’s Will, supra. 

46. In re Smallman’s Will, supra. 

47. See supra § 2185. 

48. Porter v. Howe, 54 N.E. 255, . 


173 Mass. 521; Wetmore v. New York 
Inst. for the Blind, 9 N.Y.S. 753, 56 
Hun 313; Pennsylvania University’s 
Appeal, 97 Pa. 187; Beaumont v. 
Oliveira, L.R. 4 Ch. 309; In re Somers- 
Cocks, [1895] 2 Ch. 449; Struge v. 
Dimsdale, 6 Beav. 462, 49 Reprint 904; 
Philanthropic Soe. v. Kemp, 4 Beav. 
581, 49 Reprint 464; Peterborough v. 
Mortlock, 1 Bro.Ch. 565, 28 Reprint 
1301; Halse v. Rumford, 47 L.J.Ch. 
559; Atty.-Gen. v. Robins, 2 P.Wms. 
23, 24 Reprint 627; Atty.-Gen. v. Hud- 
son, 1 P.Wms. 674, 24 Reprint 564; 
Masters v. Masters, 1 P.Wms. 421, 24 
Reprint 454; Tate v. Austen, 1 P.Wms. 
265, 24 Reprint 382. 


For later cases, developments and changes in the law see Annotations, same tifle and section number, 
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and there will be no marshaling of assets in favor 
of charities unless the will so directs,*® although leg- 
acies to charities may be preferred where there is 
a testamentary intent to prefer them.°° 


[§ 2188] (4) Legacy Based on Valuable Consid- 
While differing some- 
what in their application of the rule,®? the courts 
agree on the general principle that a legacy sup- 
ported by a valuable consideration is entitled to pref- 
erence®*® unless the will expresses a contrary intent, 
in which ease preference may be denied.*4 
ence may be granted such a legacy over general lega- 
cies which are mere bounties, even though the be- 
quest greatly exceeds the value of the right relin- 
There is authority holding that, in order 


eration®!—(a) In General. 


quished.°® 
for a legacy to be so preferred, the 
stitutes the consideration therefor 


49. In re Staebler, 21 Ont.A. 266; 
Becher v. Hoare, 8 Ont. 328; Ander- 
son v. Kilborn, 22 Grant Ch, (Ont.) 
ape a Atty.-Gen. v. Axford, 13 Can. 

ICs 294. 


Tbe Neumann’s Estate, 18 Pa.Dist. 


51. Funeral expenses see supra § 
2184. 
52. See infra this section; and in- 


fra §§ 2189-2191. 


53. Ky.—Tevis’ Ex’rs v. McCreary, 
3 Mete. 151, 


Md.—Buchanan vy. Pue, 6 Gill 112. 


Mass.—Bailey v. Milligan, 152 N.E. 
75, 256 Mass. 90; Porter v. Howe, 54 
N.E. 255, 173 Mass. 521. 


N.J.—Duncan v. Franklin Tp., 10 A. 
546, 43 N.J.Eq. 143. 


Sharff’s Will, 241 N-.Y.S. 
Mise. 627; In re Schaaf’s Will, 
N.Y.S. 284, 286, 120 Misc. 292. 


Pa.—Henry’s Hstate, 20 Pa.Co. 415; 
Gassman’s Estate, 14 Phila. 308. 


R.I.—Reynolds v. Reynolds, 63 A. 
804, 27 R.I. 520, 12 Prob.Rep.Ann. 239. 


Va.—Simpson v. Nicol, 161 S.E. 68, 
157 Va. 434 (recognizing rule). 


“Legacies founded upon a valuable 
consideration do not, except as be- 
tween themselves, abate, but must be 
paid in full, though the assets are 
not sufficient to pay all the general 
legacies.” In re Schaaf’s Will, su- 
pra. 


“Tf there be any valuable considera- 
tion for the testamentary gift, as 
where a general legacy is given in 
consideration of a debt owing to the 
legatee, or of the relinquishment of 
any right or interest, as of her dower 
by a widow, such legacy will be enti- 
tled to a preference of payment over 
the other general legacies, which are 
mere bounties.” 2 Williams Execu- 
tors (7th Am. ed) p 669 [quot First 
Nat. Bank v. Hessong, 149 N.H. 190, 
19f, 83 Ind.App. 531]. 


“It has uniformly been held that a 
legacy conditioned on the relinquish- 
ment of some other subsisting right 
or interest, such as a debt, invests the 
legatee with the quality of a purchas- 
er in the event of acceptance, and en- 
titles him to preferential treatment 
‘as compared with other legatees.” In 
re Smallman’s Will, 247 N.Y.S. 598, 
618, 138 Misc. 889. 


[a] Recognized exception to rule 
that general legacies abate in equal 
proportions is where the legatee takes 
as apurchaser. Bailey v. Milligan, 152 
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consideration. ®° 


Prefer- 


right which con- 
must have been 


N.E. 75, 256 Mass. 90; Porter v. Howe, 
54 N.E. 255, 173 Mass. 521. 


[b] Legacies to attorney and to 
friend for services, being founded on 
a valuable consideration, do not abate, 
but must be paid in full, although the 
assets are not sufficient to pay all the 
general legacies. In re Schaaf’s Will, 
199 N.Y.S. 284, 120 Mise. 292. 


[ec] Services rendered as house- 
keeper.—(1) A legacy given one in 
full payment and discharge of all 
claims against the estate for services 
rendered the testator as housekeeper 
and nurse, and for which she had re- 
ceived no fixed compensation, was en- 
titled to preference, as against other 
general legacies, where the legatee ac- 
cepted her legacy in lieu of any claim 
against the estate. Reynolds v. Reyn- 
olds, 63 A. 804, 27 R.1. 520, 12 Prob. 
Rep.Ann. 239. (2) A legacy to dece- 
dent’s housekeeper was entitled to 
preference in payment over other leg- 
acies, because given in payment for 
services rendered. Inre Sharff’s Will, 
241 N.Y.S. 661, 186 Misc. 627. 


54 First Nat. Bank v. Hessong, 
149 N.E. 190, 83 Ind.App. 531. 


[a] Provision for pro rata abate- 
ment precluded granting preference 
to a bequest to named legatees “in 
payment for the services and many 
acts of kindness rendered by them” 
to the testatrix, although in the ab- 
sence of such provision the bequest, 
although not a “debt,’? would have 
been entitled to preference as a be- 
quest based on a valuable considera- 
tion. First Nat. Bank v. Hessong, 149 
N.E. 190, 83 Ind.App. 531. 


55. Del—wWarren y. Morris, 4 Del. 
Ch.)2389: 


Mass.—Borden v. Jenks, 5 N.E. 623, 
140 Mass. 562, 54 Am.R. 507; Farnum 
v. Bascom, 122 Mass. 282. 


N.J.—Howard v. Francis, 30 N.J. 
iq. 444. 


N.Y.—Orton v. Orton, 3 Abb.Dec. 
411, 3 Keyes 486, 3 Transcr.A. 18; Mat- 
ter of McKay’s Estate, 25 N.Y.S. 725, 
5 Misc. 123; Matter of Dolan, 4 Redf. 
Surry’ 511. 


Pa.—Harper’s Appeal, 2 A. 861, 111 
Pa. 243; Reed v. Reed, 9 Watts 263. 


Va.—Brown v. Brown, 79 Va. 648. 


Eng.—Davenhill v. Fletcher, Ambl. 
244, 27 Reprint 163; Heath v. Dendy, 
1 Russ. 548, 46 Eng.Ch. 484, 38 Reprint 
210. 


Compare Matthews v. Targarona, 
65 A. 60, 104 Md. 442, 10 Ann.Cas, 153 
(where priority was denied legacies to 
ereditors because there was insuffi- 
cient proof of consideration for the 
whole amount of their legacies). 
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existing at the time of the testator’s death,*® al- 
though other authority is to the contrary.*? 
title a legacy to preference there must have been an 
obligation on the part of the testator to pay the 
@laim in consideration of which the legacy is given,*® 
and so a legacy given under a mere sense of moral 
obligation is not necessarily entitled to priority,®® 
although it may be granted priority on the theory 
of presumed intent irrespective of the doctrine of 


To en- 


Valuable consideration benefiting third person and 
not the testator’s estate has been held insufficient to 
support a preference to a legatee.®! 


Bequest for saying of masses has been denied pri- 
ority as a mere general bequest for a specific pur- 
pose,°? although other authority has granted pri- 
ority to such a bequest on the theory that it is sup- 


56. Clayton v. AKin, 38 Ga. 320, 
330, 95 Am.D. 398; Roper v. Roper, 
3 Ch.D. 714; Acey v. Simpson, 5 Beav. 
35, 49 Reprint 489; Blower v. Mor- 
ret, 2 Ves. 420, 28 Reprint 268; Da- 
ee v. Bush, Younge 341, 159 Reprint 


“Yo constitute a legatee a purchas- 
er, he must have had a subsisting 
right at the death:of the testator. 
He must have given up something 
due, some right actually in existence 
as a legal claim, at the time the wiil 
took effect.” Clayton v. Akin, supra. 


57. Wilson’s Estate, 15 Phila. 
(Pa.) 528; Gassman’s Estate, 10 Wkly. 
N.C. GPa.) 275, 


[a] Legacies granted preference 
where given in consideration of serv- 
ices after death of the testator, and 
which were in fact performed, such as 
(1) continuing to live with the hus- . 
band of the testatrix as his house- 
keeper (Gassman’s Estate, 10 Wkly. 
N.C. (Pa.) 275), or (2) taking care of 
certain premises and goods thereon 
for a specified period after the death 
of the testatrix (Wilson’s Estate, 15 
Phila; Pa.) 528). 

58. Buchanan v. Pue, 6 Gill (Md.) 
112; Quinlan v. Fegan, 166 N.E. 756, 
267 Mass. 291; Shirt v. Westby, 16 
Ves.Jmr: 393; 33 Reprint 1033; 


[a] Bequest given to pay debt of 
friend of the testator is not entitled 
to preference. Shirt v. Westby, 16 
Ves.Jr. 393, 338 Reprint 1033. 


[b] Gratuitous services of great 
merit, rendered by a legatee to his 
testator, do not constitute the legatee 
a purchaser of his legacy. Buchanan 
v. Pue, 6 Gill (Md.) 112. 


59. Matthews v. Targarona, 65 A. 
60, 104 Md. 442,, 10 Ann.Cas. 153; 
Towle v. Swasey, 106 Mass. 100; Dun- 
can v. Franklin Tp., 10 A. 546, 43 N.J. 
Eq. 143. 


60. Borden vy. Jenks, 5 
140 Mass. 562, 54 Am.R. 507; 
v. Robertson, 126 Mass. 537. 


{a] Circumstance bearing on in- 
tention.—The fact that the testator, 
in making the bequest, seems to have 
acted under a sense of moral obliga- 
tion is a material circumstance to be 
considered in construing the will, and, 
taken in connection with other cir- 
cumstances, may confer priority on 
the legacy, on the ground of implied 
intention, irrespective of the doctrine 
of consideration. Borden v. Jenks, 5 
N.E. 623, 140 Mass. 562, 54 Am.R. 507; 
McLean v. Robertson, 126 Mass. 537. 


61. In re Whitehead, [1913] 2 Ch. 
56. 
62. 


N.E. 623, 
McLean 


See supra § 2183 text and note 
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ported by consideration inhering in the services of 
the priest,®* and such a bequest may be granted pri- 
ority as a funeral expense to the extent that it con- 
stitutes an integral part of the funeral services.®* 


Preference over specific legacy.°° <A general lect 
acy for a consideration has priority over a specific 


legacy without consideration.®® 


[§ 2189] (b) Legacy in Lieu of Dower or Statu- 
While there are authorities broad- 
ly denying the right to preference of a devise or 


tory Interest.°7 


63. Sherman vy. Baker, 40 A. 765, 20 
Ret 643: 
‘ 64. See supra § 2184 text and note 
0. 
65. Specific legacy as ordinarily 


preferred to general see infra § 21938. 


Clayton v. Akin, 38 Ga. 320, 95 
Am.D. 393; Borden v. Jenks, 5 N.E. 
623, 140 Mass. 562, 54 Am.R. 507; Loo- 
cock vy. Clarkson, 1 S.C.Eq. 471. But 
see Warren v. Morris, 4 Del.Ch. 285 
(specific bequests held to come in 
ahead of a legacy to a widow in lieu 
of dower although the latter is regard- 
ed as based on a valuable considera- 
tion, except that specific legacies 
would abate pro rata with the legacy 
to the widow to provide for shares 
of post-testamentary children). 


67. As preferred to legacy for care 
of burial plot see supra § 2184 text 
and note 2. 


68. Tracy v. Murry, 6 N.W. 224, 
44 Mich. 109; Mitchener v. Atkinson, 
G2EN Cw aoe 


[a] In Kentucky (1) it has been 
held that a widow taking as a dev- 
isee under the will dérives no right 
as widow although the devise may 
have the effect of barring her dower, 
and that on a deficiency of assets such 
a devise and an estate in slaves de- 
vised to the wife abate proportionate- 
ly after exhaustion of personalty. 
Chambers v. Davis, 15 B.Mon. 522. 
(2) A later case denied preference to 
a devise where there was nothing on 
the face of the will showing it to be 
in lieu of dower. Hinson y. Ennis, 
Si Ky. $63) 5 Ky.L. 367; 


69. Ala.—Steele v. Steele’s Adm’r, 
64 Ala. 4388, 38 Am.R. 15. 


Conn.—Hartford Security Co. v. 
Bryant, 52 Conn. 311, 52 Am.R. 599; 
Lord v. Lord, 238 Conn. 327. 


Del.— Warren v. Morris, 4 Del.Ch. 
289. 


Ga.—Clayton v. Akin, 
95 Am.D. 393. 


Me.—Addition v. Smith, 22 A. 470, 
83 Me. 551; Moore v. Alden, 14 A. 199, 
80 Me. 301, 6 Am.S.R. 203. 


Md.—Matthews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153; .Ad- 
dison v. Addison, 44 Md. 182; Durham 
v. Rhodes, 23 Md. 233; Dugan v. Hol- 
lins, 11 Md. 41; Mayo v. Bland, 4 Md. 
Ch. 484. 


Mass.—Borden v. Jenks, 5 N.E. 623, 
140 Mass. 562, 54 Am.R. 507; Richara- 
son y. Hall, 124 Mass. 228; Farnum v. 
Bascom, 122 Mass. 282; Towle v. 
Swasey, 106 Mass. 100; Pollard v. Pol- 
lard, 1 Allen 490; Hubbard v. Hub- 
bard, 6 Metc. 50. 


Minn.—In re Gotzian, 24 N.W. 920, 
34 Minn. 159, 57 Am.R. 43. 


Miss.—Collins v. Melton, 40 Miss. 
242; Currie & Naylor v. Murphy, 35 
Miss. 473. 


Mo.—Brant v. Brant, 49 Mo. 266. 


38 Ga. 320, 
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legacy in lieu of dower,®® as a general rule prefer- 
ence is granted to a devise or legacy to the testa- 
tor’s wife in lieu of her dower or statutory inter- 
est,°® or to a testatrix’ husband in lieu of his statu- 
tory interest in her estate.*° 
lieu of dower is entitled to preference although the 
legacy exceeds the value of the dower,’* and if the 


A legacy to a wife in 


legacy is only part of the consideration for relin- 


preference.’ 


N.H.—Ellis v. Aldrich, 47 A. 95, 70 
N.Ay 219. 


N.J.—Plum v. Smith, 62 A. 763, 70 
N.J.Eq. 602; Duncan v. Franklin Tp., 
10 A. 546, 43 N.J.Eq. 143; Justice v. 
Justice’s Ex’rs, (Ch.) 18 A. 674;  How- 
ard v. Francis, 30 N.J.Eq. 444. See 
also Dey v. Dey’s Adm’r, 19 N.J.Eq. 
137 (testamentary intent to prefer 
shown). But see Bray y. Neill’s Ex’x, 
21 N.J.Eq. 343 (holding that land de- 
vised to a widow in lieu of dower is, 
where she elects to take the devise, 
subject to its pro rata liability for 
debts of the testator). 


N.Y.—Clark v. Clark, 42 N.E. 275, 
147 N.Y. 639; Stimson v. Vroman, 1 
N.E. 47, 99 N.Y. 74; Bliven v. Sey- 
mour, 88 N.Y. 469; Chamberlain v. 
Chamberlain, 43 N.Y. 424 [mod 3 Lans. 
348]; Dunning v. Dunning, 31 N.Y.S. 
719, 82 Hun 462 [aff 42 N.H. 722, 147 
N.Y. 686]; In re Anderson’s Estate, 
256 N.Y.S. 529, 148 Misc. 250; In re 
Rothman’s Will, 251 N.Y.S. 554, 140 
Misc. 597; In re Smallman’s Will, 247 
N.Y.S. 593, 138 Misc. 889; Matter of 
McKay’s Estate, 25 N.Y.S. 725, 5 Misc. 
123; Betts v. Betts, 4 Abb.N.Cas. 317, 
57 How.Pr. 355; Williamson vy. Wil- 
liamson, 6 Paige 298; Wood v. Van- 
denburgh, 6 Paige 277; Isenhart v. 
Brown, 1 Edw. 411; Matter of Doian, 
4 Redf.Surr. 511. 


Pa.—In re Thompson’s Estate, 79 A. 
173, 229 Pa. 542; In re Forepaugh’s 
Estate, 49 A. 236, 199 Pa. 484; Tay- 
lor’s Estate, 34 A. 307, 175 Pa. 60; 
Harper’s Appeal, 2 A. 861, 111 Pa. 243; 
Pennsylvania ‘University’s Appeal, 97 
Pa. 187; McGlaughlin’s Ex’r v. Mc- 
Glaughlin’s Adm’r, 24 Pa. 20; Reed v. 
Reed, 9 Watts 263; Woltersberger’s 
Hstate, 3 Pa.Dist. 764, 15 Pa.Co. 395; 
Bailey’s Estate, 23 Pa.Co. 139; Mc- 
Daniel’s Hst., 9 Pa.Co. 232; Lynch's 
Estate, 13 Phila. 322; Kirk’s Hstate, 
13 Phila. 276; Young’s Hstate, 15 
satay CURE N 403, 32 Pittsb.Leg.J. 


R.I.—Moran v. Cornell, 142 A. 605, 
49 R.I. 308; Rhode Island Hospital 
TrUSt COsmVeeEall wha SheAn (SS 2h6 4 Tanke, Te 


64; Sherman v. Riley, 110 A. 629, 43 
eas 2025 Potter vy... Brown, 11.0: 


8.C.—Stuart v. Carson’s Px’r, 1 S.C. 
Eq. 500; Loocock v. Clarkson, 1 S.C. 
Eq. 471. 


Tenn.—Overton y. Lea, 68 S.W. 250, 
108 Tenn. 505. 


Va.—Brown v. Brown, 79 Va. 648. 
PU igh a ae v. Rector, 23 W.Va. 


Eng.—Bell v. Bell, Ir.R. 6 Eq. 239; 
Davenhill v. Fletcher, Ambl. 244, 27 
Reprint 163; Norcott v. Gordon, 14 
Sim. 258, 37 Eng.Ch. 258, 60 Reprint 
357; Heath v. Dendy, 1 Russ. 543, 46 
Eng.Ch. 484, 38 Reprint 210; Bur- 
ridge v. Bradyl, 1 P.Wms, 127, 24 Re- 
print 323; Stahlschmidt v. Lett, 1 
Smale & G. 421, 65 Reprint 185; Blow- 
at Morret, 2 Ves. 420, 28 Reprint 


quishment of dower, it is nevertheless entitled to 
Preference will be denied, however, 
to a legacy or devise in lieu of dower where the wife 


Man.—In re Cowan, [1932] 1 Dom. 


Tease tele 


Ont.—Koch v. Heisey, 26 Ont. 87; 
Becker v. Hammond, 12 Grant Ch. 
485. 5 


“A gift to a wife in lieu of her dow- 
er is not subject to abatement and 
must be satisfied in preference to all 
other bequests.’’ Moran v. Cornell, 
142 A. 605, 608, 49 R.I. 308. 


“A wife cannot be deprived of her 
dower except by her own consént. 
Therefore, when she accepts a provi- 
sion in her husband’s will as a sub- 
stitute for this existing legal right, 
the law regards her as standing in 
the light of a purchaser for a valuavte 
consideration, and entitled to receive 
the whole of the sum given by the 
Wyle in preference to other 
legatees, who, being only objects of 
thé bounty of the testator and not 
having any legal claim on his estate, 
are regarded as volunteers, and are 
not allowed to take until the widow 
has received the full amount of the 
bequest to her.” Pollard v. Pollard, 
1 Allén (Mass.) 490, 491 [quot Pope v. 
Pope, 95 N.E. 864, 209 Mass. 432]. 


[a] “All the books agree, that a 
devise or legacy given to the widow 
in lieu of dower, is not to be required 
to contribute with other legacies, to 
the payment of debts due from the 
estate. ... The widow is consid- 
ered in the light of a purchaser; not 
taking her legacy as a gratuity, but 
as an equivalent for what she relin- 


quienes Lord v. Lord, 23 Conn. 327, 
[b] Creditors.—A widow who ac- 


cepts a legacy in lieu of dower cannot 
claim in preference to her husband’s 
creditors. Hence, if she would com- 
pel payment of an amount equal to 
her dower interest, she must cite in 
creditors. Beekman vy. Vanderveer, 3 
Dem-.Surr. (N.Y.) 221: 


_ [ec] Preference accorded legacies 
in lieu of dower “is of very early 
origin and was an inheritance from 
the common law of England at the 
time of the Revolution. It was 
promptly recognized by our courts 
and has been continuously maintain- 
ed.’”’ In re Smallman’s Will, 247 N.Y. 
S. 598, 615, 188 Misc. 889, 


70. Borden v. Jenks, 5 N.E. 623, 
140 Mass. 562, 54 Am.R. 507; Farnum 
v. Bascom, 122 Mass. 282. 


71. Warren vy. ‘Morris, 4 Del.Ch. 
289; In re Smallman’s Will, 247 N.Y.S. 
5938, 616, 188 Misc. 889. 


“The value of the dower interest 
surrendered by the wife, and the dis- 
crepancy between it and the value of 
the legacy conferred, are immaterial 
as affecting the right to such prefer- 
ence.”’ In re Smallman’s Will, supra. 


72. Heath v. Denby, 1 Russ. 564, 46 
Eng.Ch. 484, 38 Reprint 210. : 


[a] It is immaterial whether leg- 
acy is or is not whole of considera- 
tion for the release of dower; if it 
is only part, the widow is neverthe-~ 


For later cases, developments and changes in the law see Annotations, same title and Section number. 
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has no dower interest,7* as where her dower has been 
barred,’* or where the testator leaves no land of 
which his widow is dowable,?* or where the will con- 
tains an express direction against preference.*® 


When legacy deemed in lieu of dower. While the 
fact that a legacy is given in lieu of dower should 
appear from the express terms of the will or by 
fair inference therefrom,’? it has been held that a 
gift may be deemed to be in leu of dower although 
not expressly stated to be so,*® and that, even in 
the absence of such expression, a preference may 
be upheld where the widow has acted on the under- 
standing that the testamentary benefits in her fa- 
vor are based on such a condition,’® although there 
is authority to the contrary.*° Under statutes pro- 
viding that every testamentary provision in favor 
of the testator’s wife shall be construed to be in 
lieu of dower unless it appears from the will that 
he intended the provision to be in addition there- 
to,$? if the widow accepts the provision she will 
be entitled to priority over general legatees although 
the provision is not expressed to be in lieu of 
dower.®? 


In case of abatement to provide for after-born 
child®* it has been held that, where a widow fails 


less a purchaser. Heath v. Dendy, 1 [daughter should 
Russ. 564, 46 Eng.Ch. 484, 38 Reprint 


210. 
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be 
where the assets were insufficient to 
pay both the wife and the daughter, 
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to renounce the will and take her statutory share, 
her legacy is subject to a pro rata abatement with 
other general legacies.§* 


Widow’s right to preference has been held per- 
sonal only and not to extend to those taking in her 
place on her death.*® 


Fact that under statute dower attaches only to 
land of which testator died possessed, instead of to 
all land held during coverture as at common law, 
does not destroy the right of a legacy in Heu of 
dower to its preference.*® 


Remainder after life estate given widow. Where 
a widow who is given a life estate in lieu of dower 
elects to take her statutory rights, the remainder- 
man takes at once and his estate abates ratably with 
general legacies.*? 


Legacy under will executed before testator’s mar- 
riage to the legatee has been preferred as being based 
on contemplated marital rights.8® 


Priority as respects specific legacies and devises.*® 
Some authorities hold that a general legacy to the 
testator’s wife in leu of dower is entitled to pref- 


paid first, and|tablishing the relation between the 
legacies and her legal rights is con- 
tained in the statute instead of the 


will. 


73. Borden v. Jenks, 5 N.E. 623, 140 
Mass. 562, 54 Am.R. 507; Roper v. 
Roper, 3 Ch.D. 714; Acey v. Simpson, 
5 Beav. 35, 49 Reprint 489. 


74. Blower v. Morret, 2 Ves. 420, 28 
Reprint 268. 


{a] For example, where the wife’s 
dower has been barred, a legacy in 
lieu of dower has no preference. 
Blower v. Morret, 2 Ves. 420, 28 Re- 
print 268. 


75. Perrine v. Perrine, 6 N.J.Law 
133, 10 Am.D. 392; Roper v. Roper, 3 
Ch.D. 714. 


[a] For example, where the testa- 
tor left no land of which his widow 
was dowable, it was held that a lega- 
cy in lieu of dower must abate with 
other legacies. Roper v. Roper, 3 Ch. 
D. 714; Acey v. Simpson, 5 Beav. 35, 
48 Reprint 489. 


[b] If wife had no inchoate right 
to dower at time of making a will, or 
afterward, as where her husband own- 
ed no land during his marriage, a 
legacy given in lieu of dower will 
abate in proportion to other legacies. 
Perrine v. Perrine, 6 N.J.Law 133, 10 
Am.D. 392. 


76. Orton v. Orton, 3 Abb.Dec. (N. 
Y.) 411, 3 Keyes 486, 3 Transcr.A. 18; 
Tickel v. Quinn, 1 Dem.Surr. (N.Y.) 
425; Kline’s Appeal, 11 A. 866, 117 
Pa. 139. Compare Barnett’s Appeal, 
104 Pa. 342 (holding that, on bequests 
to the widow in lieu of dower, one of 
which bequests was of one third the 
residuary, debts and administration 
expenses should be deducted before 
computing such one third, as there 
could be no residuary until after such 
deduction, and that no question of 
abatement was involved because the 
rule of preference would apply only 
as to the one third after such deduc- 
tion). 


[a] Intention to deny preference 
not shown.—Where a will gave lega- 
cies to the testator’s wife in lieu of 
dower, to a daughter, and to séveral 
others, and provided that in case of a 
deficiency the legacies to the wife and 


the legacy to the daughter abated in 
favor of that to the wife under the 
rule preferring legacies in lieu of 
dower, and the expressed desire of the 
testator that the legacies to the wife 
and daughter should be paid before 
the others was not sufficient to show 
an intent to deny preference to the 
wife’s legacy by placing it on a pro 
rata basis with that to the daughter. 
Hartferd Security Co. v. Bryant, 52 
Gonn. 311, 52) Am.R. 599. 


77. In re Smallman’s Will, 247 N. 
Y.S. 593, 138 Mise. 889; In re Wil- 
liams, 1 Redf.Surr. 208, 12 N.Y.Leg. 
Obs: 179: K 


WS) DOVd ove Word.) 245) Conn. 
Warren v. Morris, 4 Del.Ch. 289. 


[a] Words “in lieu of dower” need 
not be used; but any words sufficient 
to put the widow to her election are 
ample. Warren v. Morris, 4 Del.Ch. 
289. 


79. In re Smallman’s Will, 247 N. 
Y.S. 598, 138 Misc. 889; Betts v. Betts, 
4 Abb.N.Cas.(N.Y.) 317. 


80. Hinson v. Ennis, 81 Ky. 363, 5 


Sens 


Ky.L: 367; Jett v. Bernard, 3 Call 
CIV) ale 
81. See infra § 2340. 


82. Mass.—Pope v. Pope, 95 N.E. 
864, 209 Mass. 432; Borden v. Jenks, 
5 N.E. 623, 140 Mass. 562, 54 Am.R. 
507; Towle v. Swasey, 196 Mass. 100. 


N.H.—Ellis v. Aldrich, 47 A. 95, 70 
N.H. 219. 


N.Y.—Matter of Dolan, 4 Redf.Surr. 
bid. 


Pa.—kKline’s Appeal, 11 A. 866, 117 
Pa. 139; Reed v. Reed, 9 Watts 263. 


Va.—Brown v. Brown, 79 Va. 648. 


“By the will, as interpreted by the 
statute, the testator offered her the 
devise and legacies mentioned in it 
as a consideration for all these rights. 
She was free to accept or reject the 
offer. Having accepted it, her posi- 
tion is as much that of a purchaser 
as it would be if the whole transac- 
tion had been set forth in the will. It 
is immaterial that the provision es- 


The reasoning of the cases cit- 
ed applies with full force to the facts 
of this case. . . . No abatement 
should be made in the $1,500 legacy to 
Mrs. Aldrich if the assets remaining 
after the payment of debts and ex- 
penses of administration are sufficient 
to pay it in full.” Ellis v. Aldrich, 47 
IS 95;896570) NEEL, 2019: ; 


83. See supra § 2178. 


84. Clark v. Clark, 89 So. 
Miss. 455. 


[a] Where statute provides that 
a child born after the making of a 
will and neither provided for nor dis- 
inherited shall take an _ intestate 
share, and that devisees and legatees 
shall contribute proportionately to 
make up such share, and where dower 
has been abolished and it has been 
provided by statute that a widow may 
renounce the will and take a child’s 
share on intestacy, where a widow 
fails to renounce a provision made for 
her by the will, her legacy is subject 
to a pro rata abatement to provide for 
after-born children. Clark vy. Clark, 
89 So. 4, 126 Miss. 455. 


4, 126 


85. In re Forepaugh’s Estate, 49 
A. 236, 199 Pa. 484; Forepaugh’s Est., 
10 Pa.Dist. 144. 

86. Security Co. v. Bryant, 52 


@onne lish 2. Am boo. 


[a] Consideration forming basis 
of preference arises after testator’s 
death, the contract by which the wife 
relinquishes her dower for the legacy 
not being made during. coverture but 
only after her husband’s death, so 
that it is fallacious to argue that 
there can be no valid consideration 
under the statute for lack of title of 
the wife to land during coverture. 
Security Co. v. Bryant, 52 Conn. 311, 
52 Am.R. 599. 


87. Capron y. Capron, 17 D.C. 340. 
op Ro Towle v. Swasey, 106 Mass. 


89. Abatement of specific legacies 
to make up dower or statutory allow- 
re see infra § 2193 text and notes 
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erence over specific legacies and devises,®® although 
there is authority to the contrary.®? 


Legacy in addition to widow’s statutory®” or com- 
mon-law®® rights abates with other general legacies. 


Devise. It has been held that a legacy in heu of 
dower, if merely personalty, is subject to abatement 
in favor of a devise of realty.°* 


[§ 2190] (c) Legacy to Executor or Trustee.°° 
Priority has been denied a legacy to the executor 
for his trouble in administering the estate,°® and 
the words “for care and pains” in such a bequest do 
not of themselves confer priority;®’ but where a 
legacy was given to one person for his services as 
trustee for another, and the question of priority 
arose exclusively between the trustee and the cestui 
que trust, it was held that the legacy to the trustee 
was to be preferred.®® 


[§ 2191] (d) Legacy to Creditor in Satisfaction 
of Existing Debt. The general rule is that a legacy 
given to a creditor in satisfaction of his existing 
debt is entitled to preference,®® although there are 
authorities to the contrary,’ and preference may be 
denied where the creditor or claimant is not put to 
an election between the testamentary gift and his 
claim,” as where the words conferring the testamen- 
tary gift do not refer to the existence of the claim 
and base the gift thereon,® or where neither the will 
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nor any contract between the testator and claimant 
expressly or by necessary implication makes it in- 
compatible for him to assert both rights. An ex- 
cess in the value of the testamentary benefaction 
over the obligation to be extinguished has been held 
immaterial.® Preference has been denied where the 
debt was barred by limitations.® 


[§ 2192] (5) Gift of Legacy Duty or Tax. A 
gift of a legacy duty or inheritance tax on a specific 
or a pecuniary legacy is a general legacy for the 
benefit of the specific legatee in the one case and of 
the pecuniary legatee in the other, and abates with 
other general legacies.‘ Where the testator gives 
general legacies with the direction that the legacy 
duties or inheritance taxes thereon shall be paid 
from the residuary estate, and the residuary is in- 
sufficient to cover such payment, legacies not ex- 
empted from duty or tax do not abate to pay the 
same, but the legatees exempted from duty or tax 
must bear the expense thereof to the extent that the 
estate is insufficient to provide it,* and in the case 
of a specific devise given free of ‘tax, with direc- 
tion for payment thereof out of a residuary insuffi- 
cient for such purpose, the provision for payment of 
tax is considered equivalent to a general legacy which 
abates with other general legacies.® 


[§ 2193] d. Specific Legacies and Devises.1° In 


90. Clayton v. Akin, 38 Ga. 320, 95 
Am.D. 3938; Addison v. Addison, 44 
Ma. 182; Borden v. Jenks, 5 N.E. 623, 
140 Mass. 562, 54 Am.R. 507. 


[a] Tllustration.—A pecuniary 
legacy to the testator’s widow, accept- 
ed by her, must be paid not only in 
preference to general legacies, but, if 
the abatement of those proves insuf- 
ficient, in preference: First, to spe- 
cific bequests, and second, to specific 
devises. Borden v. Jenks, 5 N.B. 623, 
140 Mass. 562, 54 Am.R. 507. 


91. Sanford v. Sanford, 4 Hun (N. 
Ney (63; Boykini:v. Boykin, 217).Si¢; 
513. Contra Stuart v. Carson’s Ex’r, 


1 S.C.Eq. 500. 


92. Greaves’ Estate, 29 Pa.Dist. 
577 (holding also that the bequest of 
what she would get if she took against 
the will is not subject to abatement). 


‘ 93, Mayo v. Bland, 4 M4@.Ch, 484. 
94. Sanford v. Sanford, 4 Hun (N. 
Y.) 753; Babcock v. Stoddard, 3 


Thomps.&C. (N.Y.) 207; In re Small- 
man’s Will, 247 N.Y.S. 593, 138 Misc. 
889. 


[a] 
pecuniary legacy 
Babcock v. Stoddard, 
(N.Y.) 207. 


95. Abatement of legacy to execu- 
tor in case of devastavit see supra § 
2176. ; 


96. Clayton v. Akin, 38 Ga. 320, 95 
Am.D. 393; Waters v. Collins, 3 Dem. 
Surr. (N.Y.) 374; Duncan v. Watts, 16 
Beav. 204, 51 Reprint 756. See In re 
Smallman’s Will, 247 N.Y.S. 593, 138 
Misc. 889 (to effect that testamentary 
provisions for executors and others as 
compensation for services to estate 
constitute compensation for services, 
net gifts, as respects right to pref- 
erence). Compare Clapp v. Meserole, 
1 Abb.Dec. (N.Y.) 362, 1 Keyes 281, 
27 How.Pr. 600 (to effect that a con- 
dition attached to a legacy to an ex- 
ecutor accompanies the legacy into 
the hands of an assignee, so that the 


Residuary devise preferred to 
in lieu of dower. 
3 Thomps.&C. 


assignee does not take it free from a 
liability to abatement). 


[a] Executor cannot give himself 
a preference in regard to his own leg- 
acy, aS he could at common law in 
the case of his own debt. Toller Ex- 
ecutors p 347. 


97. Clayton v. Akin, 38 Ga. 320, 95 


Am.D. 393; Morris v. Kent, 2 Edw. 
(N.Y.) 175; Heron v. Heron, 2 Atk. 
171, 26 Reprint 507; Atty.-Gen. v. 


Robins, 2 P.Wms. 23, 24 Reprint 627; 
Fretwell v. Stacy, 2 Vern.Ch. 434, 23 
Reprint 878. 


98. Harper’s Appeal, 2 A. 861, 111 
Pa. 2438. 
99. Ind.—First Nat. Bank v. Hes- 


song, 149 N.E. 190, 83 Ind.App. 531 


(recognizing rule), 


Md.—Matthews y. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153 (hold- 
ing, however, that the consideration 
was not sufficiently established in the 
case at bar). 


Mass.—McLean v. Robertson, 126 
Mass. 537; Richardson v. Hall, 124 
Mass. 228. 


N.J.—Dunean v. Franklin Tp., 10 A. 
546, 48 N.J.Eq. 143. 


N.Y.—Wood v. WVandenburgh, 6 


Paige 277. 
Pa.—Pennsylvania University’s Ap- 
peall 97 (Pa. alse 


R.I.—Reynolds v. Reynolds, 63 A. 
804, 27 R.I. 520. 


“Tt is the settled rule of law that 
in such cases the legatee stands in a 
position analogous to a purchaser of 
value, and is entitled to a preference 
over volunteers, or legatees receiving 
only a bounty without prior pecun- 
jary consideration; and in case of de- 
ficiency such a legatee is entitled to be 
paid in full as against ordinary gen- 
eral legatees, whose legacies shall 
abate if necessary.” Reynolds v. 
Reynolds, supra [quot First Nat. 
Bank v. Hessong, 149 N.H. 190, 191, 83 


Ind.App. 531]. 


1. In re Wedmore, [1907] 2 Ch.- 
277; Re Rispin, 35 Ont.L. 385. Com- 
pare Davies vy. Bush, Younge 341, 159 
Reprint 1024 (where no debt was 
proved due and no preference was 
given a legatee and alleged creditor 
executing a release, but where there 
is a dictum to the effect that a legacy 
to a creditor may be entitled to pref- 
erence). 


2. In re Smallman’s. Will, 248 N.Y. 
S. 716, 189 Mise. 501; Simpson v. Nic- 
ol, 161 S.B. 63, 157 Va. 434. 


3. In re Smallman’s Will, supra. 


4. Simpson v. Nicol, 161 S.E. 63, 
157 Va. 434. 


[a] For example, a general legatee 
asserting priority because his legacy 
was given for con#ideration must 
show that the will provides that the 
legacy is given for consideration, or 
that he has a valid existing contract 
with the testator giving him priority. 
pepe v. Nicol, 161 S.B. 638, 157 Va. 
434. 


[b] Contract not proved.—Simp- 
son v. Nicol, 161 S.E. 63, 157 Va. 434. 


5. In re Smallman’s Will, 247 N.Y. 
S. 598, 188 Misc. 889. 


6 Duncan v. Franklin Tp., 10 A. 
546, 438 N.J.Eq. 143. 


7. Chemical Bank & Trust Co. v. 
Barnett, 168, A. 173,) 114 Ni Jawa@k 4% 
McCutcheon’s Estate, 19 Pa.Dist.&Co. 
131; Farrer v. St. Catherine’s College, 
LR. eid. 19: 


8 Greaves’ Hstate, 29 Pa.Dist. 577; 
Wilson v. O’Leary, L.R. 17 Eq. 419. 

9. Greaves’ Estate, 29 Pa.Dist. 577. 

10. Preference as between specific 


legacy and general legacy based on 
valuable consideration: 


Generally see supra § 2188 text and 
note 66. 


In respect of dower see supra § 2189 
text and notes 90, 91. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the absence of a contrary testamentary intent,!! or [ 
of some particular exception’? to the general rule, 


11. Mass.—White v. Massachu- 
setts Institute of Technology, 50 N.E. 
512, 171 Mass. 84 


N.J.—Rowe vy. Rowe, 167 A. 16, 113 
N.J.Eq. 344. 


N.Y.—Osborne v. McAlpine, 4 Redf. 
Surr. 1. See In re Crouse’s Estate, 
155 N.E. 685, 244 N.Y. 400 (where a 
will was construed as Showing testa- 
mentary intent that a general legacy 
to the wife was to come before a leg- 
acy to the son of specific articles enu- 
merated in the residuary clause, and 
where the court apparently proceeded 
on the theory: First, that the bequest 
to the son was not specific, and sec- 
ond, that irrespective of whether such 
bequest was or was not specific, the 
expressed or implied intent of the tes- 
tator controlled and gave precedence 
to the general legacy to the wife over 
the bequest to the son). 


N.C.—Biddle v. Carroway, 59 N.C. 


95; White v. Green, 36 N.C. 45; White 
v. Beattie, 16 N.C. 87. 


Eng.—In re Bawden, [1894] 1 Ch. 


693; Barry v. Harding, 7 Gr.Eq. 313. 


See In re Torchiana’s Estate, 141 A. 
294, 292 Pa. 470 (holding that a will 
devising specified sums to certain leg- 
atees and a specified house to others, 
and providing that. the proceeds of 
other property might be used “as 
above,” intended that the proceeds of 
all property should be used as an en- 
tirety and that the legatees ‘of the 
specified sums should be paid first 
from such proceeds and that the bal- 
ance should go to the devisees of the 
house where there was an _ insuffi- 
ciency of assets). 


[a] Direction to pay pecuniary 
legacy out of testator’s estate has 
been construed as showing an intent 
to abate specific legacies if necessary 
to pay the pecuniary legacy. Biddle 
v. Carroway, 59 N.C. 95. 


[b] Specific bequest of all testa- 
tor’s personal property.—Where all of 
the testator’s personal praperty is 
specifically bequeathed, and at the 
same time a general legacy is direct- 
ed to be paid ‘tout of his personal es- 
tate,’ the specific legacies will have 
to abate proportionally in favor of 
the general legacies, as in such case 
the usual preSumption of preference 
in favor of specifie legacies is repel- 
led. White v. Massachusetts Inst. of 
Technology, 50 N.E. 512, 171 Mass. 
84; In re Bawden, [1894] 1 Ch. 6938; 
Barry v. Harding, 7 Ir.Hq. 313, 


[c] Contrary intent not shown.— 
(1) A will, containing specific and 
general bequests and disposing of de- 
ecedent’s residuary eState, is strong 
evidence that the testator believed the 
estate would be ample to discharge 
all the legacies, and that it was not 
intended that specific legacies should 
be subject to deduction or abatement 
in favor of general legacies, and 
where the testator by specific legacy 
- devised her interest in a leasehold to 
respondent, such legacy was not sub- 
ject to abatement or deduction, in or- 
der to pay a general legacy to a re- 
ligious institution, although the will 
contained a clause that, should the 
testator’s personal estate prove In- 
sufficient for the payment of such 
general bequest, resort should be had 
to any realty of which the testator 
died seized and _ possessed. In) ;re 
Drew’s Hstate, 187 S.W. 788, 195 Mo. 
App. 628. (2) Where the testatrix 
made ten specific bequests of named 
sums and the will further provided 
that a named legatee was to have the 
use of her home during life, and there- 
after recited that “first and always 
she wished her niece to have income 
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necessary for her comfort and pleas- 
ure without stint during life, also all 
personal effects, ‘‘absolutely every- 
thing she desires,’ it was held that, 
since there was nothing in the will 
indicating a purpose to give the cor- 
pus of the estate to the niece or to 
subject specific bequests to burden 
in the niece’s favor, specific legacies 
were not Subordinated to the rights of 
the niece. Swift v. Crocker, 159 N.E. 
919, 262 Mass. 321. 


_ 12. See case and cross references 
infra this: note. 


[a] Statute not creating exception. 
—Testatrix, owning an undivided 
three-fourths’ interest in a tract of 
twenty-five acres, made to her grand- 
children a specific devise of five acres 
thereof, and left the residue of her 
estate to her son and executor, there 
being sufficient other estate to pay 
the debts and expenses of adminis- 
tration and to leave the son an ade- 
quate provision. Civ. Code § 1359 
provides that, after property express- 
ly appropriated to the payment of 
debts and property not disposed of 
by the will, debts shall be paid from 
property devised to a residuary lega- 
tee, property not specifically devised, 
and all other property ratably; and 
Code Civ. Proce. § 1563 provides that 
specific devises are exempt from such 
liability, if it appears to the court 
necessary to carry into effect the in- 
tention of the testator, and there is 
other sufficient estate. It was held 
that, regardless of whether the two 
sections conflicted, the devise to the 
grandchildren was exempt under § 
1563. In re De Bernal’s Estate, 131 P. 
375, 165 Cal. 223, Ann.Cas.1914D 26. 


[b] Exception to rule exists: (1) 
Where general legacy is based on val- 
uable consideration. See supra § 
2188. (2) Where statute requires a 
different method of abatement. See 
statutory provisions; and infra text 
and note 29 


13. U.S.—Fenwick v. Chapman, 9 
Pet. 461, 9 L.Ed. 193 [aff 5 F.Cas.No. 
2,604, 4 Cranch C.C. 431]. 


Cal.—In re Daly’s Estate, 260 P. 
296, 202 Cal. 284; In re Babb’s Estate, 
959. P= T0898" 200) Calin 252; 7 Invare 
Thompson’s Hstate, 217 P. 127, 62 Cal. 
App. 493. 


Conn.—Angus v. Noble, 46 A. 278, 
73 Conn. 56, 5 Prob.Rep.Ann. 643. 


Ga.—Bank of Statesboro vy. Sim- 
mons, 139 S.E. 661, 164 Ga. 885. 


Ill.—Lewis v. Sedgwick, 79 N.E. 14, 
223 Ill) 218,°.12'\.Prob,Rep.Ann.. 711; 
In re Riddel’s Estate, 247 Ill.App. 175; 
Rayborn v. Grand Lodge of State of 
Illinois of Independent Order of Odd 
Fellows, 234 I11.App. 183. 


Iowa.—Manchester v. Loomis, 198 
N.W. 102, 197 Iowa 1049 [am 195 N.W. 
958, 197 Iowa 1049]; Bales v. Mur- 
ray, 171 N.W. 747, 186 Iowa 649; In re 
Parsons’ Estate, 129 N.W. 955, 150 
Iowa 230. See Leighton v. Leighton, 
188 N.W. 922, 193 Iowa 1299 (holding 
that a disposition of a portion of the 
testator’s estate to various relatives 
of the widow, as made in the original 
will, having been revoked by the first 
codicil and the disposition made 
thereof to the testator’s grandchil- 
dren in the first codicil having been 
revoked by the second codicil, there 
remains no specific disposition of that 
particular fund, but, where the second 
codicil provides that such grandchil- 
dren shall each have an income for 
life from a Specific sum, without des- 
ignating any particular fund or part 
of the estate from which the princi- 
pal shall come or without regard to 
the amount of the estate, they are en- 
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specific legacies and devises are preferred over gen- 
eral legacies and devises,!* to the extent that the 


titled to the benefit of that provision 
before other bequests, to be paid out 
of subsequent funds, or only if the 
estate shall be of certain greater 
amounts, are to be considered). 


Me.—Golder v. Chandler, 32 A. 784, 
87 Me. 63; Hayes v. Seaver, 7 Me. 


237. 


Md.—Nash v. Smallwood, 6 Md. 394; 
Cornish yv. Willson, 6 Gill 299. 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66; Cooney v. 
Whitaker, 78 N.E. 751, 192 Mass. 596, 
12 Prob.Rep.Ann. 198; Robinson v. . 
Cogswell, 78 N.E. 389, 192 Mass. 79; 
Porter v. Howe, 54 N.E. 255, 173 Mass. 
521; Humes v. Wood, 8 Pick. 478. 


Mo.—Nowack vy. Berger, 34 S.W. 
489, 133 Mo. 24, 54 Am.S.R. 663, 31 L. 
R.A. 810. 


N.H.—Hall v. Smith, 61 N.H. 144; 
Perkins v. Mathes, 49 N.H. 107; Wal- 
lace v. Wallace, 23 N.H. 149. 


N.J.—Rowe v. Rowe, 167 A. 16, 113 
N.J.Eq. 344; Lutjen v. Lutjen, 51 A. 
790, 63 N.J.Eq. 391 [rev on other 
grounds 53 A. 625, 64 N.J.Eq. 773]; 
Bonham vy. Bonham, 33 N.J.Eq. 476; 
Corwine v. Corwine’s Ex’rs, 23 N.J.Eq. 
368 [aff 24 N.J.Eq. 579]; Whitehead 
v. Gibbons, 10 N.J.Eq. 230; White v. 
White, 6 N.J.Eq. 174. 


N.Y.-—In re Crouse’s Estate, 155 N. 
E. 685, 244 N.Y. 400; Taylor v. Dood, 
58 N.Y. 335 [aff 2 Thomps.&C. 88]; 
Matter of Matthews, 107 N.Y.S. 301, 
122 App.Div. 605; Meyer v. Cahen, 42 
Hun 659, 4 N.Y.St. 612 [mod in other 
respects''13 IN. BU 852,) 121 Noe 270s 
Bevan v. Cooper, 7 Hun 117 [rev on 
other grounds 72 N.Y. 317]; In re Hel- 
liesen’s Estate, 266 N.Y.S. 792, 149 
Misc. 184; In re Gavey’s Estate, 263 
N.Y.S.._ 784, 147 Mise. 332; In re Sur- 
pless’ Estate, 255 N.Y.S. 730, 143 Misc. 
48; In re Tuozzolo’s Will, 252 N.Y.S. 
441, 141 Misc. 251; In re Smallman’s 
Will, 247 N.Y.S. 598, 138 Misc. 889; 
In re Hackett’s Estate, 224 N.Y.S. 435, 
130 Misc. 339; In re Meek’s Estate, 
184 N.Y.S. 693, 113 Mise. 301; Ham- 
ilton v. Hamilton, 134 N.Y.S. 645, 75 
Misc. 21; Matter of Brown, 87 N.Y.S. 
247, 42 Misc. 444, 4 Mills Surr. 162; 
Beckett’s Estate, 15 N.Y.St. 716. 


N.C.—Baptist Female University v. 
Borden, 44 S.E. 47, 1007, 132 N.C. 476, 
8 Prob.Rep.Ann. 654; Heath v. Mc- 
Laughlin, 20 S.H. 519, 115 N.C. 398; 
White v. Beattie, 16 N.C. 87. 


WON ipre"GEass v. Dunn, 17 ,Ohio St 


Or.—In re Banfield’s Estate, 3 P. 


(2d) 116, 299 P. 323, 137 Or. 256. 


Pa.—lIn re Lonergan’s Hstate, 154 A. 
387, 303 Pa. 142; In re Torchiana’s 
Estate, 141 A. 294, 292 Pa. 470; Mc- 
Cutcheon’s Estate, 19 Pa.Dist.&Co. 
131; Greaves’ Estate, 29 Pa.Dist. 577; 
Moore’s Estate, 6 Pa.Dist. 245; Cal- 
vin's® Est:,) 35 —Pa.Co. 545; Jervis. Vv, 
Ferris, 23 Pa.Co. 142; Ludlam’s Es- 
tate;= In) Pars.bq.Cass 116, 055 Raviinds 
276 [aff 13 Pa. 188]; Brown's Estate, 
1 Am.L.Reg.O.S. 126; Wilson’s Estate, 
15 Phila. 528. 


R.I.—Wood v. Hammond, 17 A. 324, 
18 A. 198, 16 R.I. 98; Derby v. Derby, 
4 R.1. 414. 


S.C.—McFadden v. Hefley, 5 S.E. 
812,.28 S.C. 317, 13 Am.§S.R. 675. 


Tex.—Avery v. Johnson, 192 
542, 108 Tex, 294. 


Va.—Gallego’s Ex’rs v. Atty.-Gen., 
3 Leigh (30 Va.) 450, 24 Am.D. 650. 


W.Va.—Dunn’s Ex’rs v. Renick, 22 
S.E. 66, 40 W.Va. 349. 


Eng.—In re Tunno, 45 Ch.D. 66, 


S.W. 
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speeifie article or fund is in existence,!* and will not 
abate to let in general legacies,’® and a general leg- 
acy for a speeifie purpose is classed as general so 
far as abatement is concerned;'® but where the re- 


siduary estate?? and th 


[a] “One of the fundamental prin- 
ciples of distribution of decedents’ 
estates is that general legacies are 
deferred to specific gifts, whether be- 
quests or devises.” In re Tuozzolo’s 


Will, 252 N.Y.S. 441, 442, 141 Misc. 
251. 
[b] Specific bequests are entitled 


to exoneration from funeral expenses, 
debts, and administration expenses as 

against general assets of the testa- 
tor’s estate. Union Trust Co. of 
oe v. Nelen, (Mass.) 186 N.E. 
6. 


[c] General residuary devise is 
postponed to a specific bequest of per- 
sonal property. In re Riddel’s Estate, 
247 nea os 


[ad] Specific devise of family resi- 
dence to the widow takes precedence 
over general testamentary gifts. In 
re Helliesen’s Estate, 266 N.Y.S. 792, 
149 Mise. 184. 


fe] If there is insufficient land to 
satisfy both general and specific de- 
vises, the former is subject to abate- 
ment for satisfaction of the latter, 
Avery v. S.W. 542, 108 
Tex. 294 

{f] sands specifically devised can- 
not be sold for payment of debts be- 
fore resorting to lands passing under 
aresiduary clause. Rayborn vo Grand 
Lodge of State of Illinois of Inde- 
pendent Order of Odd Fellows, 234 Ill. 
App. 183. 


{g] Specific devise of realty takes 
precedence over a bequest of money 
if the estate is insufficient fully to 
carry out the terms of the will. Man- 
chester v. Loomis, 198 N.W. 102, 197 
pe 1049 [am 195 N.W. 958, 197 Iowa 

9). 


{h] Dapsed legacy.—Where no ob- 
jection was raised to the payment of 
a specific legacy, which had lapsed, 
it should not be required to contribute 
to a deficiency until after the general 
funds have been exhausted. In re 
Thompson's Estate, 217 P. 127, 62 Cal. 
App. 4938. 


[i] Legacies held specific for pur- 
poses of abatement include bequest 
of: (1) Book accounts, of horses, cat- 
tle, and sheep, and of watch. Calvin’s 
Wstate, 35 Pa.Co. 545. (2) Books and 
household furniture, and of a watch. 
In re Hackett’s Hstate, 224 N.Y.S. 
435, 130 Misc. 339. (3) Cash on hand. 
In re Banfield’s Estate, 3 P.(2d) 116, 
299 P. 328, 137 Or. 256. (4) Debt of 
child to the testator, the same being 


Johnson, 192 


forgiven. In re Wedmore, [1907] 2 
Gh. ote. (5) Machinery. Greaves’ 
Estate, 29 Pa.Dist. 577. (6) One half 
in value of all property of estate, 


where legatee given right to select 
what particular property should vest 
in her under bequest. Bales v. Mur- 
ray, 171 N.W. 747, 186 Iowa 649. « (7) 
One half of decedent’s money and se- 
eurities. Hamilton v. Hamilton, 134 
N.Y.S. 645, 75 Mise. 21. (8) Proceeds 
of sale of testatrix’ realty and of her 
personal property, income to be paid 
over to individual so long as he shall 
remain unmarried, ete. In re Meek’s 
Estate, 184 N.Y.S. 6938, 113 Misc. 301. 
(9) Shares of corporate stock which 
were owned by testator at his death. 
Heath v. McLaughlin, 20 S.E. 519, 
115 N.C. 398. (10) Unincorporated 
mercantile business. Bank of States- 


the general legacies’® prove in- 
sufficient to pay the debts of the testator, resort is 
then had to the specific legacies which must abate 
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boro v. Simmons, 139 S.E. 661, 164 Ga. 
885. (11) See In re Cluett’s Estate, 
232 N.Y.S. 526, 133 Misc. 299 (holding 
that a bequest directing the invest- 
ment of a legacy in constructing a 
house was equitable conversion of the 
fund into realty, and had preference 
over other bequests). 

(1) 


[ij] Degacies held not specific: 
Corporate stock. Osborne vy. McAIl- 
pine, 4 Redf.Surr. (N.Y.) 1. (2) Gift 
of property in state, of which testator 
may die possessed, to be sold and pro- 
ceeds invested in securities and in- 
come thereof paid to named devisees 
for life and then principal paid over. 
In re Dreer’s Estate, 10 P.(2d) 803, 
122 Cal.App. 763. 


14 In re Smallman’s Will, 247 N. 
Y.S. 593, 188 Misc. 889. 


15. In re Rothtnan’s Will, 251 N.Y. 
S: 554, 140 Misc. 597; In re Small- 
man’s Will, 247 N.Y.S. 593, 138 Misc. 
889; In re Barry’s Will, 246 N.Y.S. 
456, 1388 Misc. 519; Van Gillurve v. 
Becker, 106 N.Y.S. 1080, 56 Misc. 159; 
In re Wiggins’ Will, 102 S.E. 499, 179 
N.C. 326; Heath v. McLaughlin, 20 S. 
E. 519, 115 N.C. 398; Moore v. Gilbert, 
134 A. 462, 287 Pa. 102; In re Ken- 
worthy’s Wstate, 52 Pa.Super. 152, 


157; Moore’s Est., 6 Pa.Dist. 245, 19 
Pa.Co. 459; Jervis v. Ferris, 23 Pa. 
Co. 142 


“Tt is elementary that the subject- 
matter of specific bequests or devises 
will not abate in favor of general leg- 
atees, but only for payment of debts 
or funeral and administration ex- 
penses.” In re Rothman’s Will, 251 
N.Y.S. 554, 555, 140 Misc. 597. 


[a] Tllustration.—Where the per- 
sonal estate proved sufficient to pay 
debts, funeral expenses, and costs of 
settlement of the estate, but the bal- 
ance was insufficient to pay in full the 
single pecuniary legacy, the specific 
legacies and devises did not abate to 
make up the deficit in the pecuniary 
legacy. _Moore’s Estate, 6 Pa.Dist. 
245, 19 Pa.Co. 459. 


[b] Articles given specifically in 
residuary clause do not abate in favor 
of a pecuniary legacy. In re Wiggins’ 
Will, 102 S.E. 499, 179 N.C. 326. 


[ce] Savings accounts specifically 
bequeathed could not be used to pay 
general legacies. In re Barry’s W/7fll, 
246 N.Y.S. 456, 138 Misc. 519. 


[d] Specific legacies do not con- 
tribute to payment of general lega- 
cies. Heath v. McLaughlin, 20 S.E. 
HO CLUS ANIC: (39°85 


16. In re Rothman’s Will, 251 N.Y. 
S. 554, 140 Mise. 597; In re Small- 
man’s Will, 247 N.Y.S. 5938, 138 Misc. 
889. 


[a] Tllustration.—The court, in 
permitting the mortgaging or sale of 
specifically devised realty for pay- 
ment of debts and funeral and ad- 
ministration expenses, should not per- 
mit use of the proceeds for payment 
of a legacy for the expense of educat- 
ing a specified individual, as such be- 
quest is a general legacy for a specific 
purpose and therefore abates with 
the general legacies. In re Rothman’s 
Will, 251 N.Y.S. 554, 140 Misc. 597. 


17. Primary liability of residuary 
estate see Supra § 2182. 


pro rata to make up the deficiency.1® 
tees whose gifts are charged on different things or 
funds are entitled to preference in that thing or 
fund as against other similar beneficiaries whose leg- 
acies are charged on different things or funds,?° al- 
though in so far as the benefits of specific legacies 
are payable from the same fund, they must abate 


oe 
[§ 2193 


Specifie lega- 


18. Abatement of general legacies 
see supra § 2183. 


19. Ala.—Willis v. Barrow, 119 So. 
678, 218 Ala. 549. 


Cal.—In re Woodworth’s Estate, 31 
Cals 595. 


oe Mi RE ae v. Davis, 15 B.Mon. 


Md.—Dugan v. Hollins, 11 Md. 41. 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66. 


Mo.—Brant vy. Brant, 40 Mo. 266. 


N.J.—Kearns v. Kearns, 76 A. 1042, 
77 N.J.Eq. 453, 140 Am.S.R. 575; Old- 
en’s Ex’rs v. White,:5 N.J.Eq. 629. 


N.Y.—In re Good’s Estate, 260 N.Y. 
S. 292, 145 Misc. 431; In re Corey’s 
Estate, 232 N.Y.S. 214, 133 Misc. 199. 


N.C.—Everitt v. Lane, 37 N.C. 548: 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


Pa.—Armstrong’s Appeal, 63 
312; Cryder’s Appeal, 11 Pa. 72. 


Tenn.—Bashaw v. Temple, 91 S.W. 
202, 115 Tenn. 596. 


Wis.—In re Fish’s Estate, 229 N.W. 
535, 231 N.W. 256, 201 Wis. 593. 


Eng.—In re Roberts, [1902] 2 Ch. 
834; In re Maddock, [1902] 2 Ch. 220; 
Fielding v. Preston, 1 De G.&J. 438, 
58 Eng.Ch. 340, 44 Reprint 793; Gervis 
v. Gervis, 14 Sim. 654, 37 Eng.Ch. 
654, 60 Reprint 512; Devon v. At- 
kins, 2 P.Wms. 381, 24 Reprint 776; 
Clifton v. Burt, 1 P.Wms. 678, 24 Re- 
print 566; Long v. Short, 1 P.Wms. 
403, 24 Reprint 445; Sleech v. Thor- 
ington, 2 Ves. 560, 28 Reprint 357. 


[a] Specific legatees are entitled 
to contribution between themselves, 
if general or residuary legacies are 
insufficient to pay the debts of the 
testator’s estate. Union Trust Co. 
er ae v. Nelen, (Mass.) 186 

H 


Pa. 


[b] Legacies held specific. — (1) 
All of three legacies of money in bank 
to the husband and five hundred dol- 
lars to each of two others were 
specific, so that deficiency of the 
residuary estate to pay debts should 
be made up pro rata among them. 
In re Corey’s Estate, 232 N.Y.S. 214, 
133 Mise. 199. (2) A provision in 
a will for payment of interest on a 
two thousand dollar fund from the 
sale of particular land to the legatee, 
and the principal thereof at a later 
date, gave him a “specific legacy,” 
and where there was no residuary, the 
legacy was required to contribute its 
proportionate share to a deficit creat- 
ed by the testator’s debts. Shaw v. 
Phas 167 N.E. 611, 32 Ohio App. 


[c] Executor’s contract to pay 
certain legacies immediately, to in- 
duce the legatees to enter into a set- 
tlement of a will contest, does not en- 
title them to preference as against 
persons not parties to the contract. 
Alexander v. Prescott’s Ex’r, 150 S.W. 
326, 150 Ky. 293. 


20. In re Smallman’s Will, 247 N. 
Y.S. 593, 138 Misc. 889. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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pro rata if the fund proves insufficient to pay all 
in full,?*,and will not be entitled to have their leg- 
acies made up from general assets of the estate.*? 
The residuary legatee of a specific bequest to sever- 
al takes only what may be left after satisfaction of 


preceding bequests.?? 


As between specific bequests or legacies and spe- 
While there are authorities to the ef- 
fect that a specific bequest of personalty abates be- 
fore a specific devise of realty,?* other authorities 
hold that, in the absence of a contrary testamentary 
intent, specific bequests and specific devises abate 
ratably together,?® and that statutes providing for 
selling of real estate to pay debts where there is a 
deficiency of personalty do not affect a case where 
there is a specific bequest and a specific devise.?° 


cific devises. 


Abatement to make up share 


In re Smallman’s Will, supra; 
N.Y.S. 698, 


21. 
In re Meek’s Estate, 184 
113 Misc. 301. 


22. In re Stoever’s Estate, 45 Pa. 
Super. 451, 462. 


23. Shafer’s Succession, 23 So. 739, 
50 La.Ann. 601; Center of Stanford 
M. E. Church v. Hebard, 51 N.Y.S. 546, 
28 App.Div. 548; Barrett’s Estate, 22 
Pa.Super. 74; Danvers v. Manning, 
2 Bro.Ch. 22, 29 Reprint 9, 1 Cox Ch. 
203, 29 Reprint 1129. 

24. Ky.—McCampbell v. McCamp- 
bell, 5 Litt. 92, 15 Am.D. 48. 

Md.—Dugan vy. Hollins, 11 Md. 41; 


Chase vy. Lockerman, 11 Gill & J. 185, 
So AM. Di 2d. 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461. 


N.J.—Shreve’s Ex’rs v. Shreve, 10 
N.J.Eq. 385. 

N.Y.—Rogers v. Rogers, 1 Paige 
183. 

S.C.—McFadden v. Hefley, 5 S.E. 
Sil25231S.Cs 31%, ts Am-SoR. 67155; par 
mer v. Spell, 32 S.C.Eq. 541; Warley 


v. Warley, 8 S.C.Eq. 397. 


Va.—Elliott v. Carter, 9 Gratt. (50 
Va.) 541. 

{a] For example, specific bequests 
abate pro rata, even to extinction, 
before specific devises. Gordon v. 
James, 39 So. 18, 86 Miss. 719, 1 L.R. 
A.N.S. 461. 

25. Ala.—May v. Burns, 131 So. 
232, 222 Ala. 68; ely Vv. Richardson, 
13 So. 785, 100 Ala. 584; Maybury v. 
Grady, 67 "Ala. 147. 


Ark.—Holcomb y. Mullin, 268 S.W. 
32, 167 Ark. 622. 


Cal.—In re Woodworth’s Estate, 31 
Cal. 595. 

Tll.— Baker v. Baker, 150 N.E. 284, 
STOP Duses20.m4e “Anais 15245") In) re 
Taylor’s Estate, 228 Ill.App. 519; 
Walls vy. Chessen, 158 Ill.App. 630. 

Mass.—Farnum v. Bascom, 122 
Mass. 282. 

Mo.—Brant v. Brant, 40 Mo. 266. 


Pa.—Grim’s Appeal, 89 Pa. 333; 
Armstrong’s Appeal, 63 Pa. 312; 
Cryder’s Appeal, 11 Pa. 72; Barklay’s 
Estate, 10 Pa. 387. 

Eng.—Lancefield v. Iggulden, L.R. 
10 Ch. 136; In re Bawden, [1894] ONO 
693: Jackson v. Pease, L.R. 19 Ea. 
96. 


[a] “Prof. Pomeroy says that 
whenever it becomes necessary to re- 
sort to the class composed of the 
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of pretermitted 
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child?’ has been held not to apply to a specific de- 
vise or bequest where the other assets of the estate 
were sufficient to pay such child’s share,?® although 
under other statutes contributions to the share of a 
post-testamentary child may be borne equally by spe- 


cific and general legacies.?°® 


specific legacies and devises, all the 
‘egacies and devises in that class will 
abate pro rata. That specific lega- 
cies and devises stand upon the same 
footing, are subject to the same lia- 
bility, are abated together under the 
same circumstances, and contribute 
ratably for the payment of debts and 
charges.” Holcomb v. Mullin, 268 S. 
W. 32, 34, 167 Ark. 622 [cit 3 Pomeroy 
Eigse Jur C3G. 6G) nS oLeo il. 


[b] Rule applied. — (1) Where 
the testator made his will one day 
and died the next, and his deposits in 
the bank and personal property were 
insufficient to pay his debts, in 
marshaling assets for payment there- 
of, specific legacies of personal prop- 
erty abated proportionately with 
specific devises of land. Holcomb v. 
Mullin, 268 S.W. 32, 167 Ark. 622. 
(2) Realty specifically devised con- 
tributed ratably with other specific 
bequests to payment of the testator’s 
debts not provided for after satisfac- 
tion of a mortgage on the land, where 
there was no residue. May v. Burns, 
131 So, 232, 222 Ala. 68: 


{c] Legacies held specific. — (1) 
Legacies under a will bequeathing to 
a church a specific sum, to be paid 
from moneys or notes which the tes- 
tatrix might have on hand at the time 
of death, and the residue of moneys 
and notes to another legatee, were 
specific, and should abate together 
and contribute ratably with specific 
devises for payment of debts and 
charges against the estate. Baker v. 
Baker, 150 N.E. 284, 319 Hil. 320, 42 
ALU LER. edb 4. (2) Legacies held 
specific so as to contribute ratably 
with a specific devise instead of be- 
ing general and standing the whole 
loss occasioned by lack of a residuary 
adequate to pay debts included a be- 
quest by the testator of a diamond 
ring, a watch, chain, charm, and 
shotgun. * May v. Burns, 131 So. 232, 
222 Ala. 68. (3) A bequest of all in- 
surance and cash of the testator in 
banks or elsewhere either due by 
notes and mortgages, or otherwise. 
May v. Burns, supra. 


26. In re Taylor’s Estate, 228 Ill. 
App.*519. 


27. See supra § 2178. 


28. Rhode Island Hospital Trust 
Co. v. Hail, 129 A. 832, 47 R.I. 64. 


[a] Mlustration.—Under Gen. L. 
(1923) § 4314, relating to contribu- 
tions of devisees and legatees toward 
the share of a pretermitted child of 
the testator omitted from the will, 
and providing that: “When a 
posthumus child, or a child, or the is- 


To make up dower, etc.®° 
devises may be required to abate to make up the 
dower or statutory allowance of the widow,*! al- 
though it has been held that a devisee’s interest in 
real estate specifically devised to him and others 
in equal shares cannot be reduced by taking a part 
of it to satisfy the widow’s dower interest in an- 
other tract,?? and where there are other assets avail- 
able, specific legacies should not be employed for 
payment of a widow’s share.?? 


Legacies in nature of specific legacies, although 


Specific lezacies and 


sue of a child, omitted in the will, 
takes under the provisions of section 
twenty-two or section twenty-three of 
this chapter, a portion of the estate 
of a testator, such portion shall be 
taken equally from all the devisees 
and legatees in proportion to the 
value of what they respectively re- 
ceive under such will, unless in con- 
sequence of a specific devise or legacy, 
or of some other provision of the 
will, a different apportionment is 
found necessary in order to give effect 
fo the testator’s intention regarding 
that part of his estate which passes 
by his will,’ one specific devise or 
bequest should be exonerated from 
contribution to the share of one tak- 
ing as a pretermitted child where oth- 
er assets are sufficient. Rhode Island 


Hospital “Trust Go: ws Hail oa 
832, 834, 47 RI. 64. 
29. Smith’s Estate, 78 P. 369, 145 


Cal. 118;. In re Ross’ Estate, 
976, 140 Cal. 282. 


30. legacies in lieu of dower see 
supra § 2189 text and notes 90, 91. 


31. Ala.—Kelly v. Richardson, 13 
So. 785, 100 Ala. 584. 


Soe ees v. Davis, 15 B.Mon. 


Md.—Addison v. Addison, 44 Md. 
182; Sparks v. Weedon, 21 Md. 156. 


Mass.—Richardson y. Hall, 124 
Mass. 228. 


Mo.—O’Day v. O’Day, 91 S.W. 921, 
193 Mo. 62, tLRANS 922 
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N.C.—Shaw v. MeRtiaen 56a IN; Ce 
173; Graham v. Graham’s Ex’ss, 45 
N.Cx 291; 

Pa.—Armstrong’s Appeal, 63 Pa. 
312; McTighe’s Estate, 34 Pittsb.Leg. 
J. 38; Bebout’s Hstate, 33 Pittsb.Leg. 


J. 279; Young’s Estate, 15 Pittsb.Leg. 
J.N.S. 403, 32 Pittsb.Leg.J. 403. 


Tenn.—Manlove v. Gaut, 2 Tenn.Ch. 
A. 410. 


Eng.—Long v. Short, 1 P.Wms. 403, 
24 Reprint 445. 


Ont.—Bleeker v. White, 
Ch. 163. 


ioe Rice v. Rice, (Iowa) 119 N.W. 


33. Cochran v. Garth, 40 S.W.(2d) 
1023, 163 Tenn. 59, 76 AGine 1413. 


[a] For example, specific legacies 
could only be considered in coniput- 
ing the value of the testator’s person- 
alty to fix the amount due his widow, 
and the widow’s share then being 
paid out of personalty not specifically 
bequeathed. Cochran vy. Garth, 40 S. 
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contrary testamentary intent,*® as between them-_ 


not technically such, have been held to abate pro 
rata with a legacy of leasehold property.** 


[§ 2194] e. Demonstrative Legacies. 
tive legacies have priority over general legacies as 
long as the fund lasts on which they are charged®® 
although they are subject to abatement as general 
legacies if the fund does not exist,°® and even if the 
fund does exist, demonstrative legacies are subject 
to abatement after exhaustion of the residuary and 
Where demonstrative lega- 
cies are charged on a particular fund, they abate 
ratably with specific legacies, so far as the fund will 
extend for their payment;** but where, by reason 
of the total or partial failure of the fund on which 
are charged, it is necessary to 
resort to the general estate for payment, the legacies 
are regarded as general and must abate pro rata 
In the absence of 


general legacy funds.*' 


the specific legacies 


with other general legacies.*® 
W.(2d) 1028, 168 Tenn. 59, 76 A.L.R. 
1413. 


34 Braden v. Coale, (Md.) 166 A. 
730. 


[a] Mlustration. — Legacies in 
specified sums, payable out of the tes- 
tator’s money on deposit in a desig- 
nated bank, were in the nature of 
specific legacies, and stood on_ the 
same footing as a legacy of leasehold 
property, as regards payment of debts 
and costs of administration, irrespec- 
tive of whether they were demonstra- 
tive or specific. Braden vy. Coale, 
(Md.) 166 A. 730. 


35. Owens v. Citizens’ & Southern 
Nat. Bank, (Ga.) 170 S.E. 196;. In re 
Smallman’s Will, 247 N.Y.S. 593, 138 
Misc. 889; Baptist Female University 
v. Borden, 44 S.E. 47, 1007, 132 N.C. 
476, 8 Prob.Rep.Ann. 654; Meyers v. 
Meyers’ Ex’r, 13 S.E. 346, 88 Va. 1381. 
See In re Obst’s Hstate, 185 N.Y.S. 
283, 115 Mise. 711 (holding that, where 
the proceeds of property directed to 
be sold to pay particular legacies 
were insufficient, a specific legacy, 
partaking of the nature of a ‘“demon- 
strative legacy,” being payable out of 
a specific fund, is entitled to a pref- 
erence over the other legacies, wheth- 
er the preferred legacy be regarded 
as specific or as demonstrative, 
particularly where the codicil of the 
will contained a clear expression of 
the testatrix’ intention to prefer that 
legacy). 


[a] For example, the beneficiary 
of a demonstrative legacy is entitled 
to preference to the extent of the 
fund on which his legacy is charged, 
and stands in the position of a gen- 
eral legatee as to any excess. In re 
Smallman’s Will, 247 N.Y.S. 593, 1388 


Mise. 889. 
[b] Legacy held demonstrative 
within rule—A provision of a will 


that forty-two thousand dollars in 
securities be held in order to give in- 
come to the testator’s sister-in-law, 
“who devoted twelve years of her life 
to the care of my deceased son,” creat- 
eda “demonstrative legacy,” not abat- 
able. Owens vy. Citizens’ & Southern 
Nat. Bank, (Ga.) 170 S.E. 196. 


36. In re Hawgood’s Estate, 159 N. 
Wer liipio uno DOB. 
37. In re Hawgood’s Estate, supra. 


38. Ky.—McCampbell v. McCamp- 
bell, 5 Litt. 92, 15 Am.D. 48. 


Md.—Gelbach vy. Shively, 10 A. 247, 


selves, demonstrative legacies abate pro rata where 


the fund on which they are charged is insufficient to 


Demonstra- 


67 Mad. 498; 
41. 


Mich.—Hibler v. Hibler, 
361, 104 Mich. 274. 


Mo.—O’Day v. O’Day, 91 S.W. 921, 
193 Mo. 62, 91 S.W. 929, 4 L.R.A.N.S. 


Dugan v. Hollins, 11 Md. 


62 N.W. 


922) 
N.Y.—Florence v. Sands, 4 Redf. 
Surr. 206. 
N.C.—AIlsop v. Bowers, 76 N.C. 168. 
Pa, 63 Pa. 
312; Cryder’s Appeal, 11 Pa. 72. 
Tex.—Coapland y. Lake, 28 S.W. 


104, 9 Tex.Civ.App. 39. 


Va.—Dunford vy. Jackson’s Ex’rs, 22 
S.E. 853; Gaw v. Huffman, 12 Gratt. 
(53 Va.) 628. 


Eng.—Creed v. Creed, 11 Cl.&F. 491, 
8 Reprint 1187; Acton v. Acton, 1 
Meriv. 178, 35 Reprint 641; Lambert 
v. Lambert, 11 Ves.Jr. 607, 32 Reprint 
1224; Roberts v. Pocock, 4 Ves.Jr. 
150, 31 Reprint 77. 


[a] Legacies héld not demonstra- 
tivo within rule.—General pecuniary 
legacies were held not converted in- 
to demonstrative legacies by a sub- 
sequent item designating a particu- 
lar fund for payment of debts, ex- 
penses, and pecuniary bequests; 
therefore, specific legacies did not 
abate proportionately therewith as a 
result of a deficiency in the fund 
Armstead v. Union Trust Co. of Dis- 
trict of Columbia, 61 App.D.C. 269, 
61 F.(2d) 677. 


39. Matthews v. Targarona, 65 A, 
60, 104 Md. 442, 10 Ann.Cas. 1538; 
Gelbach v. Shively, 10 A. 247, 67 Ma. 
498; Matter of Warner’s Estate, 79 
N.Y.S. 368, 39 Mise, 432, 3 Mills Surr. 
349; Florence v. Sands, 4 Redf.Surr. 
(N.Y.) 206; Dunn’s Eex’rs v. Renick, 
22 S.H. 66, "40 W.Va. 849; Mullins v. 
Smith, 1 Dr.&Sm. 210, 62 Reprint 356; 
Sellon v. Watts, 9 Wkly.Rep. 847. 


40. See case infra this note. 


[a] Intent to prefer not shown.— 
That a will directed that demonstra- 
tive legacies should be a charge on 
the trust corpus did not create a prior 
lien in their favor as against other 
legacies payable from the same fund. 
Lansburgh v. Lansburgh, 59 App.D.C. 
201, 87 B.(2da). 997. 


41. Cal.—In re Apple’s Estate, 6 P. 
7, 66 Cal, 432. 


Md.—Matthews v. Targarona, 65 A. 
60, 104 Md. 442, 10 Ann.Cas. 153; 


pay them all in full and there is a deficiency of as- 
sets,4? although if the fund is insufficient but the 
general assets of the estate are sufficient, demon- 
strative legacies do not abate but are payable out 
of such general assets.*? 
whose gifts are charged on different things or funds 
are entitled to preference out of their own fund as 
against other similar beneficiaries whose legacies are 
charged on different things or funds,** although in 
so far as benefits are payable from the same fund, 
they must abate pro rata if the fund is insufficient 
to pay all in full.*# 
sums are given out of a fund of fixed amount, and 
then the remainder of such fund is bequeathed, in 
event of a deficiency the legacies of specified sums 
and that of the “remainder” abate proportionately.*° 


Demonstrative legatees 


Where legacies of specified 


pence v. Van Bibber, 41 A. 117, 88 Md. 


4.C.—Alsop v. 
168. 


Pa.—In re Lewis, 25 Pa.Dist. 501. 


S.D.—In re Hawgood’s Estate, 159 
N.W.. 117, 37 S.D. 565. 
Va 
S.E. 853. 


W.Va.—Dunn’s Ex’rs v. Renick, 22 
S.E. 66, 40 W.Va. 349. 


Bowers, 76 N.C. 


22 


Ont.—Lindsay v. Waldbrook, 24 
Ont.A. 604. 
42. D.C.—Armstead v. Union Trust 


Co. of District of Columbia, 61 App. 
D.C. 269,-61 F.(2d) 677. 


Ill.— Baker v. Baker, 150 N.E. 284, 
319 Ill. 320, 42 A.L.R. 1514. 


Me.—Baker v. Brown, 133 A. 305, 
125 Me. 298. 


N.Y.—In re Lord’s Estate, 236 N.Y. 
S. 136, 134 Misc. 198; In re Miller’s 
Hstate, 195 N.Y.S. 253, 118 Misc. 877. 


Ohio.—Shaw v. Shaw, 167 N.E. 611, 
32 Ohio App. 168. 


W.Va.—First Huntington 
Bank v. Colvin, 171 S.E. 413. 


See In re Wilson’s Estate, 103 A. 
880, 260 Pa. 407, 6 A.L.R. 1349 (recog- 
nizing rule, but holding legacies gen- 
eral and not demonstrative under the 
facts). 


{a] Tllustration.—A direction ina 
will that out of the money derived 
from the sale of certain real estate 
a sum should be paid to a niece creat- 
ed a demonstrative legacy, and where 
the testatrix sold and conveyed the 
property during her lifetime, resort 
may be had to the general assets of 
the estate to pay the legacy. In re 
Miller’s Hstate, 195 N.Y.S. 2538, 118 
Mise. 877. 


43. In re Smallman’s Will, 247 N. 
Y.S. 593, 188 Misc. 889. 


44. In re Smallman’s Will, supra. 


45. Provident Trust Co. of Phila- 
delphia v. Graff, (Del.Ch.) 157 A. 920; 
Miller v. Huddlestone, L.R. 6 Eq: 655 
Page v. Leapingwell, 18 Veadr 463, 
34 Reprint 392. 


{a] Tlustration.—Where the tes- 
tatrix bequeathed fifty thousand dol- 
lars in trust and directed payment out 
of the “principal,” after the death of 
the life beneficiary, of specific sums 
to various persons aggregating forty- 
one thousand dollars, and then dis- 


Nat. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Legacy demonstrative in part. Where there is a 
general legacy of a specified amount in one clause 
of a will, with a further provision in a later clause 
doubling such amount out of a particular fund avail- 
able on the death of another, and at the testator’s 
death there is a deficiency, the legacy in the first 
clause abates pro rata, but there is no abatement 
as to the tota] specified in the later clause.*® 


Statutes giving preference to legacies to spouse or 
kindred over legacies to others where abatement is 
necessary to pay debts have been construed as in- 
applicable where no resort to the legacies is neces- 
sary for payment of debts,47 and under such stat- 
utes, in a case not involving payment of debts, de- 
monstrative legacies to spouse or kindred abate pro 
rata with demonstrative legacies to strangers on a 
deficiency in the fund out of which all are paya- 
ble.4§ 


[§ 2195] f. Annuities and Income.*® Generally 
speaking, an annuity is a simple general legacy of 
a certain and determined sum of money, payable 
periodically, and if a fund is established for its 


202 Mass. 133; 


posed of the ‘remainder of principal,” 
i A. 596, 18 RI. 


the gift of such remainder was equiv- 
alent to a bequest of nine thousand 
dollars, and all legacies were subject 
to proportionate abatement, where 
the trust fund amounted to only 
thirty-eight thousand dollars. Provi- 
dent rust Co. of Philadelphia v. 
Graff, (Del.Ch.) 157 A. 920. 


46. Owens v. Citizens’ & Southern 
Nat. Bank, (Ga.) 170 S.E. 196. 


ward, supra. 
fa] 


his son. 


WILLS 


Curran v. Green, 27 
138; 
ward, 105 S.E. 275, 280, 115 S.C. 145. 


“A simple bequest of an annuity 
will ordinarily take precedence over 
a residuary legacy.” 


Tllustration.—A father 
chased an annuity for the benefit of 
The income was to be held 
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payment out of the income thereof, any balance of 
the annuity should be made up from other proper- 
ty,°° the annuity being entitled to preference over 
a residuary legacy,°! as where there is a gift of an 
annuity and a residuary gift, the annuity takes 
precedence, and must be paid in full, however great 
or small the testator’s property may be, and the 
whole loss falls upon the residuary legatee,®? al- 
though if an annuity is specifically payable only 
out of certain funds, it will abate on a deficiency 
in such funds.®* There is nothing in the nature 
of a testamentary annuity entitling it to preference 
over other general legacies or devises of a nonresid- 
uary character, and generally speaking it will abate 
proportionately with them,°* although it will be 
accorded preference where there is a testamentary 
direction to that effect.°> A bequest of an annuity 
charged on personalty is a general legacy which 
abates proportionately with other legacies and with 
the property on which it is charged in ease of a de- 
ficiency;°° and an annuity charged on realty has 
been held to stand upon the same basis with respect 
to abatement as the realty on which it is charged, 


legacies.’ Chemical Bank & Trust 
Co. v. Barnett, supra. 


55. Morse v. Tilden, 77 N.Y.S. 505, 
74 App.Div. 1382 [mod 72 N.Y.S. 30, 35 
Misc. 560]; In re Elmore’s Estate, 141 
A. 478, 292 Pa. 571; Chilton’s Estate, 
17 Pa.Dist.&Co. 539; Richardson v. 
Bowen, 25 A. 908, 18 R.I. 138. 


[a] Mlustration.—A will directing 
payment of annuities to relatives “as 


Smith v. Hey- 


Smith v. Hey- 


pur- 


{a] TIllustration.—Where the tes- 
tator bequeathed a friend fifteen 
thousand dollars and provided that 
the trust fund income should go toa 
sister-in-law, remainder to a church, 
and subsequently provided that the 
same friend receive a total of thirty 
thousand dollars, any deficiency of 
funds to be made up, on the sister- 
in-law’s death, from the remainder of 
the trust fund, the court properly 
denied pro rata abatement of the en- 
tire legacy of thirty thousand dol- 
lars, and confined pro rata abatement 
to the fifteen thousand dollar legacy, 
deficit to be made up, on the sister- 
in-law’s death, from. the trust fund, 
so as then to make the total of thir- 
ty thousand dollars. Owens v. Citi- 
zens’ & Southern Nat. Bank, (Ga.) 
170 S.E. 196. 


47. In re Apple’s Estate, 6 P. 7, 
66 Cal. 432. 


48. In re Apple’s Estate, supra. 

49. Generally see supra §§ 2124-— 
PIR SEY 

50. Smith v. Fellows, 131 Mass. 
20; In re Hodges’ Hstate, 219 N.Y.S. 


802, 128 Mise? ‘211. °'-Compare> In» re 
Snowden’s Estate, 252 N.Y.S. 485, 140 
Misc. 870 [mod in other respects 257 
N.Y.S. 389, 285 App.Div. 862] (hold- 
ing that a provision for payment of 
a certain sum annually to a bene- 
ficiary under a trust provision pend- 
ing settlement of the estate, and un- 
til income accrues from the trust 
fund, should be treated as a debt of 
the estate). 

[a] Annuity is in nature of 
demonstrative legacy payable out of 


general funds if the particular fund 
fails. Smith v. Fellows, 131 Mass. 
20. t 


Annuity as payable out of corpus 
see supra § 2133. 


51. Berry v. Dunham, 88 N.E. 904, 


in trust until the death of the son, 
to whom no part of the capital was 
given. The father willed that the dif- 
ference between the income and one 
thousand two hundred dollars annual- 
ly should be supplied out of the re- 
mainder of his estate. The residuary 
clause constituted one the residuary 
legatee, who should not receive so 
much of the estate as would preju- 
dice the pecuniary interest of those to 
be benefited by the other provisions of 
the will. It was held that the amount 
to be furnished for the benefit of the 
son and the necessary expenses of 
the administration of the trust as one 
fund were to be taken out of the in- 
come of the estate, and the income of 
the residuary legatee was subject to 
such reduction. Berry v. Dunham, 88 
N.E. 904, 202 Mass. 133. 


52. In re Tootal, 2 Ch.D. 628; An- 
derson v. Anderson, 33 Beav. 223, 55 
Reprint 353; Croly v. Weld, 3 De G.M. 
&G. 993, 52 Eng.Ch. 711, 43 Reprint 
389; Arnold v. Arnold, 2 Myl.&K. 366, 
7 Eng.Ch. 366, 39 Reprint 983. 


{a] In California, under Civ. Code 
§ 1308, an annuity must abate ratably 
with residuary devisees to make up 
the share of a pretermitted child, 
there being nothing to the contrary 
in the will. In re Smith’s Estate, 78 
P3690145. Cal. 118. 


53. Re Cust, 3 Alta.L. 35 (specific 
rents). 


54 Chemical Bank & Trust Co. v. 
Barnett, 168 A. 1738, 174, 114 N.J.Eq. 
4; Chilton’s Estate, 17 Pa.Dist.&Co. 
539; Jackson v. Hamilton, 9 Ir.Eq. 
430, 3 J.&L. 702; Miller v. Huddle- 
stone, 3 Macn.&G. 513, 49 Eng.Ch. 397, 
42 Reprint 358. 


“That the gifts are annuities gives 
them no distinction over other pecuni- 
ary legacies. An annuity is merely 
a succession of pecuniary legacies 
and stands upon the same footing, and 
abates pari passu with other general 


soon as possible,” and directing the 
executor to set aside such sum of 
money as might be required for that 
purpose, has been construed as ex- 
cluding other legacies on deficiency of 
assets, and preferring the annuities. 
An beet pees Estate, 141 A. 478, 292 
a. , 


56. Ky.—Berry vs Headington, 3 J. 
J.Marsh. 315. 


Me.—Emery v. Bachelder, 3 A. 733, 
78 Me. 233. 


Miss.—Heatherington v. 
berg, 61 Miss. 372. 


N.J.—Chemical Bank & Trust Co. 
v. Barnett, 168 A. 173, 174, 114 N.J.Eq. 
4 [cit Cyc]; Bonham v. Bonham, 33 
N.J.Hq. 476. 


N.Y.—Petrie v. Petrie, 7 Lans. 90; 
In re Wait’s Estate, 266 N.Y.S. 587, 
148 Misc. 920; Matter of Hinman, 67 
N.Y.S. 459, 32 Misc. 536, 2 Mills Surr. 
1; McCormack v. McCormack, 60 How. 
Pr. 196; Haviland v. Cocks, 6 Dem. 
Surr. 4 [aff 27 N.E. 412, 124 N.Y. 640 
(rev on other grounds 9 N.Y.S. 872, 
57 Hun 592)]; In re Williams, 1 Redf. 
Surr. 208, 12. N.Y.Leg.Obs. 179. 


Pa.—Pennsylvania University’s Ap- 
peal, 97 Pa. 187; Baum’s Estate, 15 
Montg.Co. 58. 


Eng.—Hume v. Edwards, 3 Atk. 
693, 26 Reprint 1198; Creed v. Creed, 
11 Cl@F. 491, 8 Reprint 1187; 
Wroughton vy. Colquhoun, 1 De G.&Sm. 
357, 63 Reprint 1103; Miller v. Hud- 
dlestone, 3 Macn.&G. 513, 49 Eng.Ch. 
397, 42 Reprint 358; Innes v. Mitchell, 
2 Phil. 346, 22 Eng.Ch. 346, 41 Reprint 
976. 


[a] Time when payment to com- 
mence immaterial.—The principle ap- 
plies whether the annuity is to com- 
mence immediately on the testator’s 
death or at a future period. Innes vy, 
Mitchell, 2 Phil. 346, 22 Eng.Ch. 346, 
41 Reprint 976. 


Lewen- 
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so that if the deficiency of the testator’s estate is 
such as to render the realty lable to abate, the leg- 
acy must abate proportionately.°" Where legacies 
and annuities are charged on real estate, powers of 
distress and entry conferred upon the annuitants 
do not give the annuities preference over the leg- 
acies;°® but if an annuity is given as a specific gift 
out of real estate, it does not abate with legacies 
charged generally on the real. estate, when the real 
estate is insufficient to pay both annuities and leg- 
acies.*® A bequest of a sum of money to purchase 
an annuity,®° or to be used in the purchase of real 
estate,°! or to be invested in government securi- 
ties®? for the benefit of annuitants, is a general leg- 
acy and abates with other general legacies in case 
of a deficiency of assets. Annuities abate not only 
with reference to other legacies, but also as between 
themselves,®* or, in reference to general legacies, 
they abate ratably.°* That is, annuities ordinari- 
ly abate ratably as between themselves,®> although 
preference will be accorded one annuity as against 
another charged on realty where such reference is 
in accordance with the provisions of the will.®® 


Legacy of income to widow pursuant to antenup- 
tial agreement has been held entitled to preference 
over general legacies,°* although postponed to a 
legacy for education of a minor ehild.*$ 


Annuity in lieu of dower has a preference on in- 
sufficiency of assets,®® and this rule has been applied 
to a legacy of income given by will executed before 
marriage to a woman whom the testator expressed 
himself as intending to, and whom he subsequently 


57. Long v. Short, 1 P.Wms. 403, 
24 Reprint 445. 


58. Roper v. Roper, 3 Ch.D. 714. 


59. Creed v. Creed, 11 CIL&F. 491, 
8 Reprint 1187. 


60. Hinton v. Pinke, 1 P.Wms. 539, 


777, 53 Hun. 210. 


Bailey’s Est., 


WILLS 


Me. 301, 6 Am.S.R. 203. 
N.Y¥.—Rowe v. Lansing, 


Pa.—Reed v. Reed, 9 Watts 263; 
‘ 23 Pa.Co. 
Daniel’s Estate, 9 Pa.Co. 232. 


” 


did, marry.?° 


Annuity must contribute to share of after-born 
child in the absence of a contrary testamentary in- 
tent." 


Bequests of income to close relatives have been 
held entitled to preference.*? 


Computation of value of annuities in event of 
abatement should be made in accordance with ac- 
cepted mortality tables,’* and it has been held that, 
where abatement becomes necessary, the annuitant 
is entitled as of right to be paid the abated value 
outright so as to give him the pecuniary benefit of 
his chance of dying before payment in full exhausts 
the fund set apart at the reduced value.** If all 
the annuitants are living at the time of division, the 
value must be ascertained as of the death of the 
testator,7® if all are dead at the time for division, 
the values must be taken to be the respective 
amounts of arrears,’® and if some be dead and some 
living, the value as to the former will be taken at 
the amount of arrears,‘7 and as to the latter the 
value will be figured at the amount of their arrears 
added to the calculated value of the future pay- 
ments.*8 


[§ 2196] g. Legacy Pursuant to Power of Ap- 
pointment. A legacy given by the testator in the 
exercise of a power of appointment has been held 
not subject to abatement,’® although there is author- 
ity to the contrary.®°® 


[§ 2197] 11. Deduction and Adjustment. An 
abatement must be proportionate,®? including inter- 


[a] Illustration.—Where the tes- 
tatrix left a stated sum in trust to 
one for life, with power of appoint- 
ment as to part of the principal and 
a provision that the remaining part 
should fall into the residue of the es- 
tate of such testatrix, and where the 
donee exercised her power of appoint- 


6G NEYaS:. 


139; Mc- 


i | . ~».C.—-L 
24 Reprint 506 Ke Goat oocock v. Clarkson, 1 S.C. montibyawillsbatithercaerserccae aa 
61, Lawson y. Stitch, 1 Atk. 507, cy, the legacy by appointment and the 
26 Reprint 321. 70. Towle v. Swasey, 106 Mass.| remaining part of the trust abated 
62. Gibbons v. Hills, Dick. 324, 21| 19° pro rata. In re Lewis, 25 Pa.Dist. 
Reprint 293. 71. In re Smith’s Estate, 78 P. 369, | 501- 
63. Innes v. Mitchell, 2 Phil. 346, | 145 Cal. 118. 81. Iowa.—Manchester v. Loomis, 


22 Eng.Ch. 346, 41 Reprint 976. 


64. Long v. Hughes, 1 De G.&Sm. 
364, 63 Reprint 1106; Carr v. Ingleby, 
1 De G.&Sm. 362, 63 Reprint 1105; 
Wroughton y. Colquhoun, 1 De G.& 
Sm. 36, 63 Reprint 960; Williams Ex. 
(7th Eng. ed) p 1367. 


65. In re Richardson, [1915] 1 Ch. 
353; Potts v. Smith, L.R. 8 Eq. 683; 


256 Mass. 
[a] 


come 


eral legacies, 


72. Bailey v. Milligan, 152 N.E. 75, 
90. 


For example, bequests of in- 
to the testator’s sister and 
brother had priority over other gen- 
‘ except 
widow, which was founded on a valu- 
able consideration. 
gan, 152 N.E. 75, 256 Mass. 90. 


198 N.W,. 102, 197 Iowa 1049. 
Md.—Dugan y. Hollins, 11 Md. 41. 


N.Y.—McCorn vy. McCorn, 3-N.E. 
480, 100 N,Y. 511; In re Seymour’s 
Will, 203 N.Y.S. 914, 122 Misc. 343 
{mod in other respects 205 N.Y.S. 327, 
209 App.Div. 655 (mod in other re- 
spects 146 N.E. 372, 2389 N.Y. 259)]; 
Lyons v. Steinhardt, 76 N.Y.S. 241, 37 


that to the 


Bailey v. Milli- 
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Todd v. Bielby, 27 Beav. 353, 54 Re- 
print 138; Coore v. Todd, 7 De G.M.& 
G. 520, 44 Reprint 203; Miller v. Hud- 
dlestone, 3°Macn.&G. 513, 49 Eng.Ch. 
397, 42 Reprint 358. 


66. Portalington v. Damer, 4 De 


G.J.&S. 161, 69 Eng.Ch. 125, 46 Re- 
print 877. 
67. Bailey v. Milligan, 152 N.B. 


75, 256 Mass. 90. 

68. Lee v. Smith, 4 S.E. 717, 84 Va. 
289 (holding that a legacy for the 
education of the testator’s minor child 
was entitled to preference over an 
annuity to his wife given pursuant to 
a marriage contract). 

69. Del.—Green v. Saulsbury, 33 A. 
623, 6 Del.Ch. 371. 


Me.——Moore v. Alden, 14 A. 199, 80 


73. Chemical Bank & Trust Co. v. 
Barnett, 168 A. 178, 114 N.J.Kq. 4. 


_ 74. Chemical Bank & Trust Co. v. 
Barnett, supra. 

75. Chemical Bank & Trust Co. v. 
Barnett, supra; Todd y. Bielby, 27 
Beay. 358, 54 Reprint 138. 


76. Todd v. Bielby, supra. 
77. Todd v. Bielby, supra. 


78. Potts v. Smith, L.R. 8 Eq. 683; 
Todd v. Bielby, 27 Beav. 353, 54 Re- 
print 138. 


79, Tuell v. Hurley, 91 N.E. 1018, 
206 Mass. 65; White v. Massachusetts 
Inst. of Technology, 50 N.E. 512, 171 
Mass. 84. 


80. In re Lewis, 25 Pa.Dist. 501. 


Misc. 628. 


N.C.—Tayloe v. Johnson, 63 N.C. 
pris Johnson. vy. Chapman, 54 N.C. 


Tex.—Burch _ v. 
App.) 15 S.W.(2d) 86. 


[a] 
testator devised a section of land to 
each of four children, but there were 
only two sections and three heirs at 
the testator’s death, title passed in 
equal proportions to the heirs. Burch 
iy Ata (Tex.Civ.App.) 15 S.W. 


([b] Reckoning contribution of 
widow.—The widow owns as purchas- 
er one third of the excess of assets 
over debts and expenses, and where 
she is obliged to contribute as spe- 
cific legatee, such sum must first be 


McMillin, (Civ. 


for later cases, developments and changes in the law see Annotations, same title and section number. 


Division of land.—Where the. 


q 
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est or income on legacies when necessary to reach a 
fair adjustment,’? although interest should not be 
added to general legacies before computing their 
abated value where all are of the same character.®? 
The property should be valued as of the date of the 
testator’s death,®* or at a specified time thereafter,** 
and the computation should be based on all mon- 
ey distributed, whether it came into the hands of 
the executor before or after the time when a par- 
ticular legacy accrued.*® One of two devisees, who 
is dispossessed by a title paramount of a portion of 
her demonstrative devise, is entitled only to con- 
tribution from the other in proportion to the actu- 
al value of such portion of which she is dispossessed 
and not to a specific recovery of a portion of, the 
other’s demonstrative devise.** A party who has 
been duly notified is bound by a decree settling the 
deductions.*® 


Deduction of administration expenses may®® or 
may not®® be proper before computing the value of 
legacies for purposes of abatement. 


Legacy of percentage of monies received from a 
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claim should be computed after deduction of expens- 
es of collection.®? 


Deduction by executor may be made from specific 
legacies of bank accounts to cover necessary abate- 
ment,®? and an executor deducting from or selling 
specific legacies or bequests must account to the leg- 
atees.° 


[§ 2198] 12. Equalization of Payments to Lega- 
tees. Legatees of the same class are entitled to be 
treated alike on distribution,®* and where it is the 
apparent purpose of the testator that the benefici- 
aries of his will shall take equal shares of his esa 
tate, and title to property given to one of them fails 
or such property is destroyed, such beneficiary 
shares equally with other beneficiaries in the re- 
mainder of the estate.°> Accordingly, a payment 
to one larger in proportion than to others should 
be equalized out of the estate;®°® and if that is in- 
sufficient, then the legatee who has been paid must 
contribute,®* unless the executor has been guilty 
of waste of assets originally sufficient, in which 
ease it has been held that the favored legatee need 


deducted from her specific legacies 
and the residue only is liable to con- 
Paver Dugan v. Hollins, 11 Md. 


82. Sparks v. Weedon, 21 Md. 156; 
Loring v. Thompson, 68 N.E. 45, 184 
Mass. 103; Lyon vy. Brown University, 
37 A. 309, 20 R.I. 53. 


[a] Rents collected should be in- 
cluded. Lyon v. Brown University, 
372A. 309;°20 R.L.. 53. 


[b] Interest on debt deducted is 
to be computed only to the date of 
the testator’s death. Howe v. Howe, 
67 N.E. 639, 184 Mass. 34. 


83. In re Howland’s Estate, 198 N. 
Y.S. 894, 120 Misc. 224. 


{a] For example, where legacies 
are of the same general class, and the 
estate is insufficient to pay all of 
them, interest should not be added 
to the legacies before determining 
the pro rata amount due each legatee. 
In re Howland’s Estate, 198 N.Y.S. 
894, 120 Misc. 224. 


84. McClanahan’s Devisees v. Ken- 
nedy, 1 J.J.Marsh. (Ky.) 332; Sanford 
v. Sanford, 4 Hun (N.Y.) 753; In re 
Barton’s Estate, 118 N.Y.S. 1087, 04 
Misc. 242, 7 Mills Surr. 272; Knecht’s 
Appeal, 71 Pa. 333. 


{a] Illustration.—The testator be- 
queathed an equal sum to each of six 
charitable institutions, but provided 
that, if such bequests should exceed 
one half of the personal estate of 
which he died possessed, such a pro- 
portionate amount should be taken 
from each as would reduce the sum 
thereof to one half of his personal 
estate, but that, if the sum of the 
bequests Should not equal one half of 
the personal estate of which he died 
possessed, such an equal amount 
should be added to each bequest as 
would make the sum of the bequests 
equal to one half of his personal es- 
tate. All the remainder of the es- 
tate he directed his executors to dis- 
pose of as therein provided. It was 
held that the amount of the legacies 
to the charitable institutions was de- 
termined by one half of the value of 
the personal estate at the testator’s 
death, not at the time of distribution. 
In re Barton's Estate, 118 N.Y.S. 1087, 
64 Misc.Rep. 242, 7 Mills Surr. 272. 


[b] Where devisee was 4victed 
from land devised, it was held that 
the value of the land at the time of 


the devise was the proper amount to 
be recovered, to be made up by con- 
tribution from the other devisees. 
McClanahan’s Devisees v. Kennedy, 
1 J.J.Marsh. (Ky.) 332. 


85. Blackshaw v. Rogers [cit Sim- 
mons v. Vallance, 4 Bro.Ch. 345, 349, 
29 Reprint 927]. 


[a] Where stock is bequeathed as 
general legacy, and the legatee is 
called on to abate with other gen- 
eral legatees, the abatement will be 
regulated by the value of the stock 
at the end of one year next aiter 
the death of the testator. Blackshaw 
v. Rogers [cit Simmons v. Vallance, 
4 Bro.Ch. 345, 349, 29 Reprint 927]. 
See also Keylinge’s Case, 1 Eq.Cas. 
Abr. 239 pl 25, 21 Reprint 1017 (where 
the executor paid off some legacies of 
stock at the then value thereof, but 
kept the stock, and on a subsequent 
drop in price was held liable for the 
value as of one year from the testa- 
tor’s death, abatement being refused). 


[b] In Louisiana, where property 
donated mortis causa is subject to 
collation, its value must be estimated 
as of the day the succession was open- 
ed, and not of the day the inventory 
was made. Succession of Williams, 
61 So. 852, 132 La. 865. 


86." Cooch ‘vy. Clark, 68 A! 247, 8 
Del.Ch. 299. 
87. Coapland v. Lake, 28 S.W. 104, 


9 Tex.Civ.App. 39. 


arose Kunkle’s Estate, 21 Pa.Super. 
89. In re Frankenheimer, 88 N.E. 
ST VL9b SNE Y., 346, 133 “Am. SER, 1803 


[rearg den 89 N.E. 1100, 195 N.Y. 606]. 


{a] Illustration.—Where it ap- 
pears from the will that expenses of 
administration are not to be taken 
from the residuary but from general 
legacies, such expenses should he de- 
ducted before computing the value 
of general legacies for purposes of 
abatement. In re Frankenheimer, 88 
N.E:° 374, 195 N.Y: 346;°133 Am.S.R. 
803 [rearg den 89 N.E. 1100, 195 N.Y. 
606]. 


90. Lutjen v. Lutjen, 53 A. 625, 64 
N.J.Eq. 773 [rev 51 A. 790, 63 N.J.Eq. 
391]; 


[a] Commissions for settling the 
estate are not to be deducted. Lutjen 
v. Lutjen, 53 A. 625, 64 N.J.Eq. 773 
[rev 51 A. 790, 63 N.J.Eq. 391]. 


91. In re Amidon, 148 N.Y.S. 680, 
164 App.Div. 869. 


{a] Ilustration.—Where the tes- 
tator bequeathed to L ten per cent 
of all monies received from a Chi- 
nese claim in lieu of all fees or other 
charges of L made in obtaining the 
claim from the estate of the testa- 
tor’s late brother, L was only entitled 
to ten per cent of the proceeds of the 
claim after deducting the proper ex- 
penditures made. In re Amidon, 148 
N.Y.S. 680, 164 App.Div. 869. 


92. In re Wishart’s Estate, 267 N. 
Y.S. 391, 149 Misc. 343. 


[a] Fer example, where abate- 
ment of legacies or contribution by 
legatees is necessary to pay debts and 
expenses and the surviving spouse’s 
intestate share, the executor may de- 
duct pro rata shares from bank ac- 
counts given by the testatrix. In re 
Wishart’s Estate, 267 N.Y.S 391, 149 
Misc. 343. . 


93. In re Wishart’s Estate, supra. 


[a] Tllustration.—In case of con- 
tribution by legatees to exonerate 
specific gifts or of sale by the execu- 
tor of property specifically given to 
raise a necessary amount to pay ex- 
penses and debts and the surviving 
spouse’s intestate share, the execu- 
tor must account to the legatees. In 
re Wishart’s Estate, 267 N.Y.S. 391, 
149 Mise. 343. 


94. Pusey’s Trustee v. Wathen, 14 
S.W. 418, 90 Ky. 473, 12 Ky.L. 425. 


95. Macon y. Macon, 75 N.C. 376; 
Lassiter v. Wood, 63 N.C. 360. 
96. Demere v. Scranton, 8 Ga. 43; 


Scranton v. Demere, 6 Ga. 92; Matter 
of Meyer, 88 N.Y.S. 798, 95 App.Div. 
443° [aff 74 N.E. 1120, 181 N.Y. 562]; 
Williams v. Batchelor, 74 N.C. 557; 
Mosby’s Ex’r v. Withers’ Ex’rs, 15 S. 
E. 657, 89 Va. 160. 


97. Ga.—Demare y. 
Ga. 43. 


Ind.—Robertson vy. Robertson, 22 
N.E. 310, 120 Ind. 333. 


Scranton, 38 


Mass.—Bridgen Vv. 


Cheever, 10 
Mass. 450. 
N.J.—Harris v. White, 5 N.J.Law 


ae: Ashhurst v. Potter, 29 N.J.Eq. 


S.C.—Lanier v. Griffin, 11 S.C. 565. 
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not contribute, but the executor is alone liable.®*® 
An overpayment on one legacy should be charged 
against another legacy to the same legatee.?® 
legatee omitted on one partial distribution should 
be made equal with others on a later distribution,* 
or where further assets are discovered.” 


[§ 2199] 
tinctions, and Nature. 


98. Harris v. White, 5 N.J.Law 
422. But compare Ashhurst v. Potter, 
29 N.J.Eq. 625 (contribution by lega- 
tees required following devastavit by 
trustee). 


99. Rexford v. Bacon, 62 N.E. 936, 
195 Ill. 70, 7 Prob.Rep.Ann. 509. 


1. Johnson v. Johnson, 56 N.C. 
437;.In re Minton’s Estate, 28 A. 847, 
160 Pa. 506. 


& Hotaling v. Marsh, 30 N.E. 249, 
132 N.Y. 29; Atecheson v. Robertson, 
25° S.C: Eq. 39. 


3. Advancements 
22338-2253 


4. Wickliffe v. Wickliffe, 225 S.W. 
1035, 206 Mo.App. 42; Cozzens v. 
Jamison, 12 Mo.App. 452,.456; Rue v. 
Connell, 62 S.E. 306, 148 N.C. 392. 


fa] Other similar definitions.—(1) 
“Ademption is the extinction or sat- 
isfaction of a legacy by some aet of 
testator which is equivalent 

to @ revocation of the bequest or 
indicates an intention to re- 

voke.” In re Brown’s Estate, 117 N. 
W. 260, 262, 139 Iowa 219; Burnham 
Vo comrort, 15" NeE. 710, 711, 108) Ne 
Y. 535, 2 Am.S.R. 462; In re Brad- 
ley’s Estate, 194 N.Y.S. 888, 890, 119 


see infra §§ 


Mise. 2; In re Turfler’s Estate, 23 
N.Y.S. 135, 139, 1 Misc. 58, Pow.Surr. 
889. (2) “An ademption or satisfac- 


tion of a general legacy is the partial 
or entire fulfillment of the purpose of 
the legacy by the testator in his life 
time.” Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 696, 23 Cinc.L. Bul. 
126. (3) “Ademption of a_ specific 
legacy is the extinction, alienation, 
withdrawal, or satisfaction of the 
legacy by some act of the testator 
by which an intention to revoke is 
indicated; the doing of some act with 
regard to the subject matter which 
interferes with the operation of the 
will.’ American Trust, etc., Co. v. 
Balfour, 198 S.W. 70, 71, 138 Tenn. 
390, L.R.A.1918D 536 [quot Wiggins 
v. Cheatham, 225 S.W. 1040, 1041, 1438 
Tenn. 406, 13 A.L.R. 169; Ford v. Cot- 
trell, 207 S.W. 734, 736, 141 Tenn. 169]. 


5. See cases infra this note. 


“Ademption of a specific legacy is 
the extinction or withdrawal of it in 
consequence of some act of the testa- 
tor equivalent to its revocation, or 
clearly indicative of an intention to 
revoke.” Kramer v. Kramer, 201 F. 
248, 258, 119 C.C.A. 482 [mod 197 F. 
618, and quot In re Goodfellow’s Es- 
tate, 137 P. 12, 15, 166 Cal. 409]. See 
Kenaday v. Sinnott, 21 S.Ct. 433, 179 
U.S. 606, 617, 45 L.Ed. 339 (similar 
statement). 


“A particular bequest, although un- 
revoked, may become practically in- 


E. Ademption**—1. Definitions, 
“A demption” 
used to describe the act by which a testator, 
payment or gift in his lifetime, confers on a lega- 
tee the benefit which he had proposed to give by 
will at his death under a general or demonstrative 
legacy, or else the act by which a specific legacy 
has become inoperative on account of the withdraw- 
al or disappearance of its subject matter from the 


WILLS 


x 


A 


testator’s estate in his lifetime.* 
been more narrowly defined so as to include only the 
latter type of act,® 
the first-mentioned type is spoken of as satisfaction 
and is said not to be included, in strict accuracy, 
under the term “ademption;’® the statutes respect- 


[§§ 2198-2199 


The term has also 


and, where it is so employed, 


ing ademption in some jurisdictions employ the term 


Dis- 
is the term 


by 


operative, if the testator, in his life- 
time, gives to his legatee the specific 
thing which the will directs to be 
given after his death, or if the tes- 
tator so deals with property which 
is specifically bequeathed to a legatee 
that upon his death, the execution of 
his intention in respect to this lega- 
tee is impossible. In such case he 
is said to adeem his bequest and the 
practical result necessarily involved 
in his act is spoken of as an ademp- 
tion of the legacy.” Jacobs-v. But- 
ton, 65 A. 150, 152, 79 Conn. 360, 12 
Prob.Rep.Ann. 661. 


“The term ‘ademption’ literally 
means removal or extinction.” Tan- 
ioc v. Keller, 47 N.E. 376, 378, 167 Ill. 


“Ademption, where satisfaction by 
payment during the life of the tes- 
tator is not involved, is the destruc- 
tion or extinction of a bequest by 
means of the sale or other disposition 
of the things specifically bequeathed.” 
Dillender v. Wilson, 16 S.W.(2d) 173, 
174, 228 Ky. 758. 


“*Ademption’ has been defined as 
‘the act by which a specific legacy 
has become inoperative on account of 
the testator having parted with the 
subject.’”’ Lamkin y. Kaiser, (Mo. 
App.) 256 S.W. 558, 559. 


“An ademption is, where the thing 
specifically bequeathed is not in ex- 
istence at the time of the testator’s 
decease. The legacy is then, to use 
the common expression, adeemed.” 
Ford v. Ford, 23 N.H. 212, 215. 


“Ademption, in law, denotes the de- 
struction, revocation, or cancellation 
of a legacy in accordance with the we 
tention of the testator.” King v. 
Sellers, 140 S.E. 91, 92, 194 N.C. #533, 


“The word ademption, as applied 
to specific legacies of stock or money, 
must be considered as synonymous 
with extinction or annihilation.’ 
Sear ate v. Cabell, 19 Gratt. (60 Va.) 

5 


6. U.S.—Kramer v. Kramer, 201 F. 
248, 119 C.C.A. 482 [mod 197 F. 618]. 


Ill.—In re Pridmore’s Estate, 187 
DLApp: 30d. 


Iowa.—Heileman y. Dakan, 233 N. 
W. 542, 211 Iowa 344. See In re Hall, 
110 N.W. 148, 149, 1382 Iowa 664 (“It 
seems that there may be a satisfac- 
tion ae distinguished from an ademp- 
tion” 


N.Y.—Beck v. McGillis, 9 Bary. 85; 
Langdon v. Astor, 10 N.Y.Super. 477, 
541 [rev on other grounds 16 N.Y. 9]. 


PR AM astra ec v. Sarvis, 7 Terr. 


“Although the words, 
*By ALBERT S. ABEL (§§ 2199-2232). 


‘ademption’ 


in the strict sense.? 
sults either from express revocation or is implied 
from acts done by the testator in his lifetime evine- 
ing an intention to revoke or cancel the legacy;* ac- 
cording as the strict or the broad concept of ademp- 
tion is in the court’s mind, a variety of cireumstane- 
es has been said to effect an ademption, for which 
enumerations reference is made to the eases cited 
to this note,® but inasmueh as such statements, to 


Ademption, in either sense, re- 


and ‘satisfaction’ and the correspond- 
ing words ‘adeem’ and ‘satisfy’ are 
frequently used by judges and text- 
writers as convertible terms, having 
the same signification, yet . 
each, in its technical application to 
the provisions of a will has a dis- 
tinct and appropriate meaning. . 
This distinction . I shall be care- 
ful to observe eee obleaies this opin- 
ion, as I cannot but think, that a 
good deal of confusion has 
arisen from its neglect.” Langdon Vv. 
Astor, supra. 


[a] Doctrine of satisfaction (1) is 
of equitable origin (Kramer v. Kram- 
er, 201 F. 248, 119 C.C.A. 482 [mod 
197 EF. 618]; Richardson v. Eveland, 
18 N.E. 308, 126 Ill. 37, 1 L.R.A. 203), 
(2) and may be defined as the giving 
of a thing with the intention on the 
part of the donor, but not of neces- 
sity on the part of the donee, that it 
shall be taken, either wholly or in 
part, in extinguishment of some ex- 
isting claim of the donee on the donor 
(Chichester v. Coventry, L.R. 2 H.L. 
71 [quot In re Marks, 50 Ont L. 473, 64 
Dom.L.R. 516]; 1 Underhill Wills § 
37 [quot Kramer v. Kramer, 201 F. 
248, 119 C.C.A. 482 (mod 197 F. 618) ])- 
(3) The absence of any debt, duty, 
or obligation, essential to the concept 
of satisfaction in its ordinary legal 
sense, which is discharged by the 
relevant payment or advancement, 
differentiates ‘‘satistaction,” as a 
method of ademption, from other 
meanings of the word and has in- 
duced declarations to the effect that 
this method of satisfaction is more 
properly designated as ademption 
than as satisfaction. Langdon v. As- 
tor, 16 N.Y. 9 [rev 10 N.Y.Super. 477]. 
(4) “Satisfaction” as legal concept 
generally see 56 C.J. p 127. 


7. See statutory provisions; 
ease infra this note. 


[a]. In Georgia Code (1910) § 3908, 
providing for ademption, bears in- 
ternal evidence from the terms em- 
ployed that this strict meaning of 
ademption is the one contemplated 
by the provisions of such section. 
Kramer v. Kramer, 201 F. 248, 119 
C.C.A. 482 [mod 197 FB, 618]. 


8. In re McLaughlin’s Estate, 275 
P. 875, 97 Cal.App. 485; King v. Sel- 
lers, 194 N.C. 588, 140 S.E. 91. 


9. U.S.—Kramer v. Piro 201 F. 
248, 119 C.C.A. 482 [mod 197 F. 618]; 
Ives vy. Canby, 48 F. 718. 


Cal.—In re Goodfellow’s Estate, 137 
P. 12, 166 Cal. 409; In re McLaugh- 
re Estate, 275 P. 875, 97 Cal.App. 


Conn.—Connecticut Trust, ete., Co. 
v. Chase, 55 A. 171, 75 Conn. 6838. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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the extent that they embrace situations or elements 
not currently before the court for decision, are dic- 
ta,‘° the determination of the particular circum- 
stances or sets of circumstances which effect an 
ademption, in either sense of the term, depends on 
whether they are in their nature such as have been 
judicially decided to operate thus, under relevant 


rules of law, hereinafter set out.1! 


has been said, merely one of the ways in which a 
legacy lapses;** it is the extinction or withholding 
of a legacy in consequence of some act of the testa- 
tor;1® and is not a testamentary act,'* but is in the 
nature of a payment or discharge.+® 


Revocation distinguished. Ademption is not, ac- 


Ill.—Tanton v. Keller, 47 N.B. 376, 
167 Ill. 129 [aff 61 DilApp. 625]. 


Iowa.—In re Brown, 117 N.W. 260, 
139 Iowa 219. 


Ky.—Dillender v. Wilson, 16 S.W. 
(2d) 173, 228 Ky. 758; White v. Pon- 
der, 202 S.W. 867, 868, 180 Ky. 386 
[quot Cyc]. 

Me.—In re Stilphen, 60 A. 888, 100 
Me. 152, 4 Ann.Cas. 158; Tolman v. 
Tolman, 27 A. 184, 85 Me. 317. 


Md.—Gardner v. McNeal, 82 A. 988, 
T?7 Md. 27, 40° -L.R.ALN:S. 553,° Ann. 
Cas.1914A 119. 


N.H.—Morse vy. Converse, 113 A. 
214, 80 N.H. 24. 7 


N.J.—In re Cooper’s Estate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380). 


N-Y.—Beck v. McGillis, 9 Barb. 35; 
In re Howard’s Estate, 94 N.Y.S. 86, 
46 Misc. 204, 4 Mills Surr. 454; Aber- 
nethy v. Catlin, 2 Dem.Surr. 341. 


N.C.—King v. Sellers, 140 S.E. 91, 
194 N.C. 533; Starbuck v. Starbuck, 
93 N.C. 183. 

Pa.—Woodward’s Estate, 3 Pa.Dist. 
&Co. 433. 

S.C.—Rogers v. Rogers, 45 S.E. 176, 
67 S.C. 168, 100 Am.S.R. 721. 

tTenn.—Wiggins v. Cheatham, 225 
S.W. 1040, 143 Tenn. 406, 13 A.L.R. 
169; Ford v! Cottrell, 207 S.W. 734, 
736, 141 ‘Tenn. 169 [quot Cyc]. 


Va.—Skipwith v. Cabell’s Ex’r, 
Gratt. (60 Va.) 758. 


10. Judicial statements as dicta 
see Courts § 344. 
11. See infra §§ 2205-2228. 


12. In re Goodfellow’s Estate, 137 
Prel2, 166 Cali 409. 


19 


apse generally see supra §§ 2254— 
2296. 


13. Ellard v. Ferris, 110 N.E. 4/6, 
‘479, 91 Ohio St. 339, L.R.A.1916C 613; 
Gill’s Estate, 1 Pars.Eq.Cas. (Pa. 

139. 

14. Hastings v. Bridge, (N.H.) 106 
A. 273; Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cinc.L.Bul. 126. 


15. Carmichael vy. Lathrop, 66 N. 
W. 350, 108 Mich. 478, 32 L.R.A. 232; 
Stichtenoth v. Toph, 10 Ohio Dec. 
(Reprint) 690, 23 Cine.L.Bul. 126. 


16. Conn.—Jacobs v. Button, 65 A. 
150, 79 Conn. 360, 12 Prob.Rep.Ann. 
661. 

Tll.—Meily v. Knox, 191 Ill.App. 
126 [aff 110 N.E. 56, 269 Ill. 463]. 

Mich.—Carmichael v. Lathrop, 66 
N.W. 350, 108 Mich. 473, 32 L.R.A. 232. 

Minn.—In re Lansing’s Estate, 131 
N.W. 1010, 115 Minn. 73. 
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curately speaking, a revocation of the will or of 
the particular legacy,'® although by a loose and in- 
determinate use of language it may be and has been 
referred to as a revocation,'’ and has been said to 
result from some act equivalent to revocation or 
indicative of an intent to revoke.18 


Limitation to law of will. The doctrine of ademp- 
tion, in its strict sense, is inapplicable to property 
passing by descent and can only be applied to that 
disposed of by will.?® 


[§ 2200] 2. Gifts Subject to Ademption—a. As 
Dependent on Nature of Testamentary Provision. 


Ademption, in the'strict sense of the word,?° applies 


Mo.—Fisher v. Keithley, 43 S.W. 
650, 142 Mo. 244, 64 Am.S.R. 560. But 
see Dunlap v. Hart, 204 S.W. 525, 274 
Mo. 600, 3 A.L.R. 1493 (dictum to con- 
trary). 


N.Y.—Langdon vy. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super. 477]. See Ame- 
trano v. Downs, 70 N.Y.S. 83838, »2 
App.Div. 405 (aff 67 N.Y.S. 128, and 
aff 63 N.E. 340, 170 N.Y. 388, 88 Am. 
S.R. 671, 58 L.R.A. 719, 7 Prob.Rep. 
Ann. 664) (to same effect). 


See Kirk v. Eddowes, 3 Hare 509, 25 
Eng.Ch. 509, 67 Reprint 482 (to same 
effect). 


But see Brown v. Heller, 227 P, 594, 
30 N.M. 1 (where the court speaks in 
terms of ademption and revocation 
interchangeably and without distinc- 
tion). 


“To revoke is to recall what one 
has done or promised a testator who 
concludes to anticipate a proposed 
testamentary gift cannot be said, by 
any just use of language, to revoke 
or recall it, when, so far from wish- 
ing to undo what he has done, he has 
coneluded to do it sooner than he 
before intended.” Langdon v. Astor, 
16 N.Y. 9, 40 [rev 10 N.Y.Super. 477]. 


[a] Statutes providing exclusive 
methods of revocation (1) or altera- 
tion do not apply to, nor affect, the 
doctrines of ademption or satisfac- 
tion (Jacobs v. Button, 65 A. 150, 79 
Conn. 3860, 12 Prob.Rep.Ann. 661; 
Carmichael v. Lathrop, 66 N.W. 350, 
108 Mich. 473, 32 L.R.A. 232; Dunlap 
vy. Hart, 204 S.W. 525, 274 Mo. 600, 
3 A.L.R. 1493; Cozzens v. Jamison, 
12 Mo.App. 452; Ametrano vy. Downs, 
63 N.E. 340, 170 N.Y. 388, 88 Am.S.R. 
671, 58 L.R.A. 719, 7 Prob.Rep.Ann. 
664: Langdon v. Astor, 16 N.Y. 9 [rev 
10 N.Y.Super. 477]; Knecht’s Estate, 
25 Pa.Dist. 128), (2) although such 
statutes have in some cases been giv- 
en some effect in determining the 
extent and limitations of such doc- 
trines (Graham v. Karr, 55 S.W.(2d) 
995, 331 Mo. 1157; Fisher v. Keithley, 
43 S.W. 650, 142 Mo. 244, 64 Am.S.R. 
560; Wickliffe v. Wickliffe, 226 S.W. 
1035, 206 Mo.App. 42; Burnham v. 
Comfort, 15 N.E. 710, 108 N.Y. 535, 2 
Am.S.R. 462). 

Revocation see supra §§ 478—560 in 
68 C.J. 

17. Langdon v. Astor, 
[rev 10 N.Y.Super. 477]. 

18. U.S.—Kenaday v. Sinnott, 21 
S.Ct. 433, 179 U.S. 606, 45 L.Ed. 339; 
Kramer v. Kramer, 201 F. 248, 119 
C.C.A. 482 [mod 197 F. 618]. 


Cal.—In re Goodfellow’s Estate, 1387 
P. 12, 166 Cal. 409. 


Iowa.—In re Brown’s Estate, 117 
N.W. 260, 139 Iowa 219. 


N.H.—Morse y. Converse, 113 A. 


16 NEM oo 


only to specific bequests?! and legacies of the pro- 


214, 80 N.H. 24. 


N.Y.—Burnham vy. Comfort, 15 N.E. 
710, 108 N.Y. 535, 2 Am.S.R. 462; In 
re Bradley’s Estate, 194 N.Y.s. 888, 
119 Mise. 2; In re Turfler’s Estate, 23 
N.Y.S. 135, 1 Misc. 58, Pow.Surr. 389. 


Tenn.—Wiggins v. Cheatham, 225 
S.W. 1040, 143 Tenn. 406, 13 A.L.R. 
169; Ford v. Cottrell, 207 S.W. 734, 
141 Tenn. 169; American Trust, etc., 
Co. v. Balfour. 198 S.W. 70, 138 Tenn. 
390, L.R.A.1918D 536. 


19. Stokesberr Ve Age it 
Ind. 425. % sei ory 


20. 


57 


See supra § 2199 text and note 


5. 


21. U.S.—Kenaday v. Sinnott, 21S. 
Ct. 233, 179 U.S. 606, 45 L.Ed. 339; 
Kramer v. Kramer, 201 F. 248, 119 


C.C.A. 482 [mod 197 F. 618]. 


Ala.—Little y. Ennis, 92 So. 167, 207 
Ala. 111. : 


Colo.—Bond v. Evans, 17 P.(2d) 
311, 92 Colo. 1; Nusly v. Curtis, 85 
P. 846, 36 Colo. 464, 7 L.R.A.N.S. 592, 
118 Am.S.R. 113, 10 Ann.Cas. 1134, 


Ga.—Smith yv. Smith, 23 Ga. 21. 


Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344; In.re Brown, 
117 N.W. 260, 139 Iowa 219. 


Ky.—Dillender v. Wilson, 16 S.W. 
(2a) 173, 228 Ky. 758; Reynolds’ 
Ex’rs v. Reynolds, 218 S.W. 1001, 187 
Ky. 234; White v. Ponder, 202 S.W. 
867, 868, 180 Ky. 386 [quot Cye]. 


Md.—Littig v. Hance, 32 A. 
Md. 416. 3 ot pega 


N.Y.—-Beck v. McGillis, 9 Barb. 353 
Langdon v. Astor, 10° N.Y.Super. 477 
[rev on other grounds 16 N.Y. 91s 
Walton v. Walton, 7 Johns.Ch. 258, ii 
Am.D. 456. See Ametrano v. Downs 
63 N.E. 340, 170 N.Y. 388, 88 Am.S.R. 
671, 58 L.R.A. 719, 7 Prob.Rep.Ann. 
664 (recognizing rule). 


Uehara: Coara dens Estate, 8 Phila, 


S.C.—Rogers v. Rogers, 45 S.E. 176, 
67 S.C. 168, 100 Am.S.R. 721. 


se ecnil opin v. Tipton, 1 Coldw. 


Vt.—In re Bugbee’s Will, 102 A. 484, 
92 Vt. 175; In re Bradley’s Will, 50 
Aw 1072, 73 Vt? 253; 


Va.—Hill’s Adm’rs v. Hill, 103 S.E. 
605, 127 Va. 341. 


Aca ai ess eee v. Irvine, 8 Ch.D. 


See Tanton v. Keller, 47 N.E. 376, 
167 Ill. 129 [aff 61 IllApp. 625]; 
Meily v. Knox, 191 Ill.App. 126 [aff 
110 N.E. 56, 269 Ill. 468] (both recog- 
nizing rule). 


What legacies are specific see su- 
pra § 2085. 
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eeeds of specific property,?? and not to those which 
are in their nature general**® or demonstrative,** and, 
where the bequest is of the entire estate, no matter 
how it may change in form or character, there is no 
It apples, however, 
to any Jegacies which are specific in nature,?° the 


ademption as to such gift.?° 
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intention to make a specific gift necessarily inelud- 


22. Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. 


Ademption of bequest of proceeds 
see infra § 2217. 


23. U.S.-—Kenaday v. Sinnott, 21S. 
Ct. 433, 179 U.S. 606, 45 L.Ed. 339; 
Kramer v. Kramer, 201 F. 248, 119 
C.C.A. 482 [—mod 197 F. 618]. 


Colo.—Bond v. Evans, 17 P.(2d) 311, 
S2EColovalc A Nusly i veeCurtis, e85.n Pe 
846, 36 Colo. 464, 7 L.R.A.N.S. 592, 
118 Am.S.R. 113, 10 Ann.Cas. 1134. 


Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344; In re Brown, 
117 N.W. 260, 139 Iowa 219; Frank 
v. Frank, 33 N.W. 1538, 71 Iowa 646. 
See In re Frahm’s Estate, 94 N.W. 
Fell Neo Iowa 85 (dictum to same ef- 
fect). 


Ky.—Dillender v. Wilson, 16 S.W. 
(2a) 173, 228 Ky. 758; Reynolds’ Ex’rs 
v. Reynolds, 218 S.W. 1001, 187 Ky. 
234. 


Mass.—First Nat. Bank v. Charlton, 
183 N.B. 250, 281 Mass. 72; Meyero- 
vitz v. Jacobovitz, 160 N.E. 331, 263 
Mass. 47. 


N.J.—Blair v. Scribner, 60 A. 211, 
67 N.J.Eq. 583 [rev on other grounds 
57 A. 318, 65 N.J.Eq. 498]; Mecum v. 
Stoughton, 86 A. 52, 51 N.J.Eq. 319. 


INSYe—— Holt wae diexs CONEY S59 oy eS 
Hun 528; In re McArdle’s Will. 264 
N.Y.S. 764, 147 Misc. 876; In re Free- 
man’s Will, 248 N.Y.S. 422, 139 Misc. 
301; In re Dressler’s Estate, 203 N.Y. 
S. 911, 122 Misc. 347; In re Miller’s 
Hstate, 195 N.Y.S..253, 118 Misc. 877; 
Walton v. Walton, 7 Johns.Ch. 258, 11 
Am.D. 456. See Doughty v. Stilwell, 
1 Bradf.Surr. 300 (to same effect). 
Compare Pruyn v. Sears, 161 N.Y.S. 
58, 60, 96 Misc. 200 (stating that in 
eases involving general legacies ‘‘the 
rule as to ademption . . . is much 
less rigorous’’). 


Pa.—In re Snyder’s Hstate, 66 A. 
TOV ciieba Gl kl ob REA INS. 249 DES 
Am.S.R. 900, 10 Ann.Cas. 488; Smith’s 
Appeal, 103 Pa. 559; Semple’s Estate, 
22 Pa.Dist. 902; Cascaden’s Estate, 8 
Phila. 582. See Ludlam’s Estate, 1 
Pars.Eq.Cas. 116 [aff 13 Pa. 188] (rec- 
ognizing rule). 

' R.i—Industrial Trust Co. v. Tidd, 
141 A. 464, 49 RI. 188. 

S.C.—Cogdell’s Ex’rs v. 
Heirs, 3 S.C.Eq. 346. 

'' Tenn.—Tipton v. Tipton, 1 Coldw. 
52. 


Cogdell’s 


Vt.—In re Bradley’s Will, 
1072, 73 Vt. 253. 


\'Va.—Hill’s Adm’rs v. Hill, 103 S.E. 
605, 127 Va. 341. 


' F]neg.—Sleech v. Thorington, 2 Ves. 
560, 28 Reprint 357. 


[a] However, although a specific 
Jegacy given by codicil is in substitu- 
tion for a general legacy given by the 
will, the specific legacy may be 
adeemed so that the legatee will be 
entitled to neither. Owen v. Busiel, 


50 A. 


142 A. 692, 83 N.H. 345, 59 A.L.R. 
1108. 
[b] Testamentary provisions, 


qualifying usual incidents of general 
legacy by directing that, in the event 
that particular securities in which the 


For later cases, developments and changes in the law see Annotations, same title and section number. 


legacy is to be given are not in the 
testator’s estate at his death, the ex- 
ecutor shall not purchase securities 
of the kinds named to replace them 
but shall instead make up the legacies 
from such Securities as are present in 
the estate, have been held not to alter 
the rule. Blair v. Scribner, 60 A. 
211, 67 N.J.Eq. 583 [rev 57 A. 318, 65 
N.J.Eq. 498). 


What legacies are general see supra 


§ 2086 


24. U.S.—Kenaday v. Sinnott, 21 
S.Ct 4335 1:79. U2Ss 606; 4501s, Bid.359) 
Kramer v. Kramer, 201 F. 248, 119 C. 
CA. 482, \Pmod. 197. EF. 618]. See 
Georgia Infirmary for Relief, etc., of 
Aged, ete., Negroes v. Jones, 37 F. 
750 [appeal dism 13 S.Ct. 1047, 149 
Fees 37 L.Ed. 966] (recognizing 
rule). 


Colo.—Nusly v. Curtis, 85 P. 846, 
36 Colo. 464, 7 L.R.A.N.S. 592, 118 Am. 
SR.1133 10 AnnCas. 1Li34 


Ky.—Reynolds’ Ex’rs v. Reynolds, 
218 3.W. 1001, 187 Ky. 324. 


Me.—Maxim v. Maxim, 152 A. 268, 
129 Me. 349, 73 A.L.R. 1244; Spinney 
v. Eaton, 87 A. 378, 111 Me. 1, 46 L.R. 
A.N.S. 5385. See In re Stilphen, 60 
A. 888, 100 Me. 152, 4 Ann.Cas. 158 
(recognizing rule). 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann.Cas. 
1914A 119. 


N.Y.—Giddings v. Seward, 16 N.Y. 
365; Crawford v. McCarthy, 47 N.Y.S. 
436, 21 App.Div. 484 [rev on other 
grounds 54 N.E. 277, 159 N.Y. 514]; 
Enders v. Enders, 2 Barb. 362; In re 
Slater’s Estate, 258 N.Y.S. 956, 143 
Misc. 829; Walton v. Walton, 7 Johns, 
Ch, 258, 11 Am.D. 456. 


Ohio.—Nash v. Hamilton, 8 Ohio 
App. 66, 28 Ohio C.A. 206. See Gil- 
breath v. Alban, 10 Ohio 64 (recogniz- 
ing rule). 


Pa.—Smith’s Appeal, 103 Pa. 559; 
Balliet’s Appeal, 14 Pa. 451; Mitch- 
ell’s Estate, 12 Pa.Dist.&Co. 745; Cas- 
caden’s Estate, 8 Phila. 582; Hoppel’s 
Estate, 5 Phila. 216. See Walls v. 
Stewart, 16 Pa. 275; Ludlam’s Estate, 
ie Parssbg.cas, 116. fafiats Pasetesn 
(both recognizing rule). 


R.I.—Mahoney v. Holt, 36 A. 1, 19 
R.I. 660. 


S.C.—Cogdell’s Ex’rs v. Cogdell’s 
Heirs, 3 S.C.Eq: 346. 


iol tape ape ie v. Tipton, 1 Coldw. 


Tex.—Dorsett v. Stucke, (Civ.App.) 
2925 S.W.. 570) 7 


Vt.—In re Bradley’s Will, 50 <A. 
L072, 7.3 Vite 258; 


Va.—Hill’s Adm’rs vy. Hill, 103 S.B. 
605, 127 Va. 341. 


Eng.—Jones v. Southall, 32 Beav. 
31, 55 Reprint 12; Campbell v. Gra- 
ham, 1 Russ.&M. 4538, 5 Eng.Ch. 453, 
39 Reprint 175; Fowler v. Willough- 
by, 2 Sim.&St. 354, 1 HEng.Ch. 354, 57 
Reprint 381. See Oliver vy. Oliver, L. 
R. 11 Eq. 506 (recognizing rule). 


See Tanton v. Keller, 47 N.E. 376, 
167 Ill. 129 [aff 61 Ill. App. 625]; Mei- 
ly v. Knox, 191 Ill.App. 126 [aff 110 
N.B. 56, 269 Ill. 4638]; Pennsylvania 


~ £§ 2200 


ing an intention to render it subject to ademption.*? 
The doctrine of satisfaction,?® or “ademption” when 
that term is broadly used with reference to circum- 
stances falling within such doctrine,?® may, how- 
ever, be applied to the extinction of general*® or 
demonstrative®! legacies; and has in fact been said 


Co. for Insurance, etc., v. Riley, 104 
A. 225, 89 N.J.Eq. 252 (all three rec- 
ognizing rule). 


But see Johnson v. Osborne, 62 N.C. 
59, 60 (“This legacy is demonstrative, 
i. e. the species of property of which 
it is to consist is pointed out by the 
testator. The legacy then is 
specific, and . it is settled that 
the legatees must lose the legacy, 
and cannot. look to other parts of the 
estate for indemnity’’). 


What legacies are demonstrative 
see supra § 2087. 


25. Dillender vy. Wilson, 16 S.W. 
(2d) 173, 228 Ky. 758. See Littig v. 
Hance, 32 A. 343, 81 Md. 416 (similar 
holding where entire legacy subject 
only to payment of debts and of cer- 
tain legacies was given). But see 
Brown v. Heller, 227 P. 594, 30 N.M. 1 
(where a gift to one who, except for 
a small pecuniary legacy, was the sole 
beneficiary was spoken of interchange- 
ably as affecting a revocation and an 
ademption). 


26. Gardner v. Printup, 2 Barb. 
(N.Y.) 83; In re Barrows’ Estate, 156 
A. 408, 103 Vt. 501. 


“The distinctive characteristic of 
such a legacy is its liability to ademp- 
tion or extinction. In order to make a 
specific legacy effective, the property 
bequeathed must be in existence and 
owned by the testator at the time of 
his death.” Moffatt v. Heon, 136 N.E. 
123, 124, 242 Mass. 201, 


[a] Particular residue, in specific 
fund or kind of property only, the 
balance of which has been allotted on 
a basis of quantity to another lega- 
tee or Jegatees, is not extinguished 
and adeemed in the event the fund or 
property is insufficient to satisfy the 
other legacies, but only abates along 
with all of the other legacies in the 
same fund or property proportionate- 
ly to the difference in its amount at 


ithe times of the execution of the will 


and of the testator’s death, each leg- 
acy bearing its ratio of the decrease. 
Sleech v. Thorington, 2 Ves. 560, 28 
Reprint 357. 


27. Mecum vy. Stoughton, 86 A. 52, 
81 N.J.Eq. 319; In re Barrows’ Es- 
tate, 156 A. 408, 103 Vt. 501. 


23. Kramer v. Kramer, 201 F. 248, 
119: °C:C.A.. 482) [mod 19%. - 628]; 
Heileman vy, Dakan, 233 N.W. 542, 211 
Towa 344; In re Brown, 117 N.W. 260 
139 Iowa 219; Beck Vv. McGillis, $ 
Barb.) CNSY.) 380s 


29. Roquet v. 


Eldridge, 
%38,) 118 Inds 147, 


20 N.E. 


30. U.S.—Kramer v. Kramer. 201 
sea” 119 C.C.A. 482 [mod 197 F. 


Ind.—Roquet v. Eldridge, 20 N.B. 
733, 118 Ind. 147. 


Iowa.—Heileman y. Dakan, 233 N. 
W. 548, 211 Iowa 344; In re Brown, 
117 N.W. 260, 139 Iowa 219. 


N.Y.—Beck v. McGillis, 9 Barb. 35. 


R.I.—Hayes' v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


31. Kramer vy. Lyle, 201 F. 248, 119 
C.C.A. 482 [mod 197 F. 618]; Roquet 
v. Eldridge, 20 N.B. 738, 118 Ind. 147, 


——— 
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to be applicable only to gifts of such character,?? 
although there is other authority recognizing the 
applicability of the doctrine of satisfaction to spe- 


cific legacies.?% 
Residuary gifts. 


tion affirmatively appears.** 


32. Roquet v. Eldridge, supra; 
Weston vy. Johnson, 48 [Ind. 1, 
Langdon v. Astor, 10 Nd Saeed 477% 
{rev on other grounds 1s} IN Eee SAE 


“The doctrine has no application to 
specific legacies. The reason of the 
doctrine as applied to general legacies 
does not apply to specific legacies. If 
a father by his will make a general 
bequest to his son, for example, of a 
thousand dollars, or a hundred head 
of sheep or cattle, no particular sheep 
or cattle being specified, so that any 
sheep or cattle would fill the bequest, 
this may well be deemed as intended 
for a portion for the son; and if the 
father in his lifetime give to the son 
a like sum of money, or the like num- 
ber of sheep or cattle, it may well be 
assumed that he does it to accomplish 
his original object of giving the sona 
portion; and the courts will hold that 
the bequest is adéemed; otherwise 
the son would receive a double por- 
tion, when it is assumed that the tes- 
tator intended that he should have but 
a single portion. But where a father 
bequeaths to his son a specific article 
of personal property, as a particular 
horse, a particular watch, book, or 
other article, pointing it out and iden- 
tifying it, so that the legatee becomes 
entitled to the particular thing in spe- 
cie, and not merely to any like thing, 
it cannot be said, nor has it ever been 
held, so far as we are advised, that 
the bequest is intended as a portion 
for the son. There are many motives 
besides an intent to give a portion, 
that may induce a father to give his 
child, by will, specific articles of per- 
sonal property, or, indeed, specific 
parcels of real estate. The doctrine, 
as applied to general legacies, cannot 
be practically applied to specific leg- 
acies at all, in some respects. We 
have seen, that if the provision made 
Subsequent to the will is less than 
the legacy, it will be a satisfaction pro 
tanto. Suppose a father bequeath to 
his son a particular ten-thousand-dol- 
lar government bond, so identifying 
and describing it that the particular 
bond would pass to the legatee. But 
the father gives to the son in his life- 
time nine thousand dollars in govern- 
ment bonds. Is the legacy in any part 
adeemed? It is conceived that the son 
must take the whole bond bequeathed 
to him, or no part of it. If, however, 
the testator had bequeathed his son 
ten thousand dollars in government 
bonds, but no particular bond or bonds 
had been specified, the legacy there- 
fore being general and subject to be 
discharged by any bonds of the de- 
scription specified, the case would 
have been governed by the doctrine 


under’ consideration.” Weston  v. 
Johnson, supra. 

33. Beck v. McGillis, 9 Barb. (N. 
Y.)'35. 

34. Ark.—Davis v. Whittaker, 38 
Ark. 435. 


The earlier cases held that the 
doctrine of ademption by satisfaction was not ap- 
plicable to residuary gifts,?* or, at least, that no 
presumption of satisfaction would be entertained 
where the legacy was residuary ‘in character,*® 
this rule no longer prevails and such bequests are 
held subject, as fully as any others, to the opera- 
tion of the doctrine,?® or, at least, admitting them 
incapable of sustaining the presumption, to be sub- 
ject to satisfaction where an intention of satisfac- 
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Provision confirmatory of contract right. Where 
the legatee’s or devisee’s rights are primarily based 
on a Contract which he has entered into with the 


testator, the testamentary provision merely being 


but 


confirmatory of the agreement, 
ademption has no application and is unavailable to 
impair the beneficiary’s right to the property.?§ 


[§ 2201] b. As Dependent on Nature of Proper 
ty. Except where the identical lands specifically 
devised are conveyed by the testator in his lifetime 
to the’ devisees,*® the doctrine of ademption by sat- 
isfaction, 1t is held, does not apply to devises of 
realty*® but is applicable only as respects personal 
property,*? and this has been held even where the 


the doctrine of 


intention was clearly manifested that a gift or ad- 


Ky.—Grigsby v. Wilkinson, 9 Bush 
91. See Duncan’s Trustee v. Clay, 13 
Bush 498 (recognizing rule as the one 
prevailing at common law). 


Mich.—Carmichael v. Lathrop, 66 
Sake 350, 108 Mich. 473, 32 L.R.A. 


N.Y.—In re Turfler’s Estate, 23 N. 
Y.S, 135,°1° Mise. 58, Pow.Surr: ‘389; 
Hays v. Hibbard, 3 Redf.Surr. 28. See 
Arthur v. Arthur, 10 Barb. 9 (rec- 
ognizing rule, but. intimating that it 
has no application where the object 
of the will is merely a division of the 
estate among the testator’s children 
substantially in accordance with the 
law of descent, the only material al- 
teration being to change the manner 
of taking to one by purchase). 


Pa.—Garrett’s Appeal, 15 Pa. 212. 


R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


Tenn.—Clark v. Jetton, 5 Sneed 229. 
Eng.—Farnham vy. Philips, 2 Atk. 
216, 26 Reprint 533. 


35. Clendening v. Clymer, 17 Ind. 
155. See Allen v. Allen, 13 S.C. 512, 
36 Am.R. 716 (recognizing rule). 


Admissibility of parol evidence to 
Foatel ane oa see infra § 2225 note 
7 c]. 


36. Ala.—May’s Heirs y. May’s 
Adm’r, 28 Ala. 141. 
Mich.—Carmichael vy. Lathrop, 66 


See 350, 108 Mich. 473, 32 L.R.A. 


N.J.—Van Houten v. Post, 32 N.J. 
Eq. 709 [rev on other grounds 33 N. 
J.Eq. 344]. 

N.Y.—In re Percival’s Estate, 141 
N.Y.S. 180, 79 Misc. 567, 10 Mills Surr. 
134 [mod on other grounds 146 N.Y.S. 
1108, 162 App.Div. 923]; Matter of 
Turfler’s Hstate, 23 N.Y.S. 135, 1 Misc. 
58, Pow.Surr. 389 [disappr Hays v. 
Hibbard, 3 Redf.Surr. 28]. 


Paz state, 3 .Pa.Dist. 
747, 15 Pa.Co. 380. See Miner v. Ath- 
erton, 35 Pa. 528 (dictum to same ef- 
fect). 


R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


Guedalla, 1 De 


Eng.—Montefiore v. 


G.F.&J. 93, 62 Eng.Ch. 72, 45 Re- 
print 294. See In re Heather, [1906] 
2 Ch. 230 (recognizing rule); In re 


Vickers, 37 Ch.D. 525 (to same effect). 


S37. Gray v-. Bailey, 42 Ind. 349; 
Allen v. Allen, 13 S.C.. 512, 36 Am.R. 
716. 


38. Lynam v. Harvey, 108 A. 850, 
12 Del.Ch. 129. 


phon See infra § 2209 text and note 
40. Del.—Marshall v. Rench, 3 Del. 
Ch. 239. 


Ind.—Swails v. Swails, 98 Ind. 511; 
Weston v. Johnson, 48 Ind. 1; Kemp 
ee ND 154 N.E. 505, 92 Ind.App. 


a 


Iowa.—In re Brown, 117 N.W. 260, 


.139 Iowa 219. 


Mo.—Graham v. Karr, 55 S.W.(2d) 
995, 998, 331 Mo. 1157 [cit Cyc]; Fish- 
er v. Kiethley, 43 S.W. 650, 142 Mo. 
244, 64 Am.S.R. 60. 


N.Y.—Burnham v. Comfort, 15 N.BE. 
710, 108 N.Y. 535, 2 Am.S.R. 462; Ar- 
thur v. Arthur, 10 Barb. 9. See In re 
Turfler’s Estate, 23 N Y.S. 135, 1 Misc. 
58, Pow.Surr. 389 (recognizing rule). 


Soe ee v. Allen, 13 S.C. 512, 36 
Am.R. 716 


See Thomas v. Capps, 5 Bush (Ky. ) 
273 (to same effect); Clark v. Jetton, 
5 Sneed (Tenn.) 229 (dictum to same 
effect). 


“While no reason, on principles of 
justice and equity, seems to exist for 
the distinction made between a be- 
quest of personal property and a de- 
vise of real estate, yet the distinction 
has ever been most uniformly made 
by the courts not because the equi- 
ties are not the same, but because of 
the safeguards that have ever been 
thrown around the transfers of real 
estate and contracts by which titles 
are affected.” Fisher v. Kiethley, 43 
S.W. 650, 651, 142 Mo. 244, 64 Am.S.R. 
560 [quot Graham v. Karr, 55 S.W. 
(2d) 995, 999, 331 Mo. 1157]. 


{a] In Virginia the rules of 
ademption by satisfaction avply in 
like manner to testamentary gifts of 
realty and of personalty. Hans- 
brough v. Hooe, 12 Leigh (39 Va.) 
316, 37 Am.D. 659. See Strother’s 
Adm’r v. Mitchell’s Ex’r, 80 Va. 149 
(recognizing rule). 


[b] Reason for rule.—The distinc- 
tion between realty and personalty in 
this regard rests on the difference 
which prevailed at the time when the 
doctrines of ademption and satisfac- 
tion were being established between 
the revocation of devises and of leg- 
acies, stemming from Statute of 
Frauds (29 Car. Ii c 3) § 61, prohib- 
iting revocation of devises except by 
testamentary instruments or by de- 
struction of the will by the testator. 
Burnham v. Comfort, 15 N.B. 710, ms 
Neer 535, 2) AmieSm462: 


Revocation of devise by convey- 
ance: 
Greatly see supra §§ 543-546 in 68 
a Pench gaa see supra § 545 in 68 


nd. 5f1; 


41. Swails v. Swails, 98 I 
In re Brown, 117 N.W. 260, 139 Iowa 
219; Graham v. Karr, 55 S.W.(2a) 
995, 998, 331 Mo. 1157 Teit Cyc]; Fish- 
er v. Kiethley, 43 S.W. 650, 142 Mo. 


244, 64 Am.S.R. 560; Burnham y, 
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vancement was made and accepted in lieu of the re- 
cipient’s interest under a devise.*? On the other 
hand, where land devised is sold, the devise has 
been held to be adeemed, wholly or pro tanto, as the 
case may be, where there is no provision carrying 
the proceeds in the event of a sale to the devisee;** 
and this has been held, even though full payment 
has not been made at the time of the testator’s death 
or of suit, part of the purchase price being repre- 
sented by unpaid purchase-money notes or mort- 
gages,** the rights of the devisee being subject to 
reattach, however, in such case, if and when the 
sale fails and the land comes back to the estate.*° 
.So, where realty specifically devised is conveyed to 
the devisees, so that at the testator’s death it is not 
present for the will to operate on, it has been given 
the effect of an ademption as to such land.*® It has 
been said, however, that neither of these last sit- 
uations presents a case of ademption, strictly speak- 
ing, but that the testator’s conduct in disposing of 
the land results in a revocation rather than an 
ademption.*’ It is not essential, in order for prop- 
erty given a legatee to operate by way of satisfac- 
tion, that there should have been any ascertained 


or estimated valuation placed on the property at the 
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time of the gift.*8 


Life interests; remainders. The doctrine of 
ademption by satisfaction is not confined to cases 
of absolute legacies but may extend also to cases 
where the legacy involved is of a life use,*® at least 
where the value thereof is definitely ascertainable,*° 
or is an interest in the property for a term of years.°? 
It has also been applied to a legacy of a remain- 
der interest.°? 


[§ 2202] 3. By Whose Acts Provisions May Be 
Adeemed. Questions off ademption usually arise 
in connection with some act of the testator with 
reference to the subject of the bequest, but may do 
so where there is an involuntary extinguishment of 
the property.°? A change of form, in order to adeem 
the legacy, must have been initiated by the testa- 
tor,°* and, where such a change occurs by opera- 
tion of law or act of the government,®® or in con- 
sequence of some action of a third person beyond 
the testator’s control,°* it will not operate as an 
ademption; but, where what occurs is not a mere 
change of form but the extinction of the subject 
matter, as by the payment of a debt,°” or the aliena- 
tion of property,®* or abolition of property rights,°° 


Comfort, 15 N.E. 710, 108 N.Y. 535, 
2 Am.S.R. 462. 


42. Graham v. Karr, 55 S.W.(2d) 
995, 331 Mo. 1157; Fisher v. Kiethley, 
43 S.W. 650, 142 Mo. 244, 64 Am.S.R. 
560; Burnham v. Comfort, 15 N.E. 
710, 108 N.Y. 535, 2 Am.\S.R. 462; Al- 
len v. Allen, 13 S.C. 512, 36 Am.R. 716. 


43. Cal.—In re McLaughlin’s Es- 
tate, 275 P. 874, 97 Cal.App. 481. 


- Ga.—Moncrief v. Shuman, 150 S.E. 
98, 169 Ga. 217; Lang v. Vaughn, 74 
S.E. 270, 137 Ga. 671, 40 L.R.A.N.S. 
542, Ann.Cas.1913B 52. See Clayton 
v. Akin, 38 Ga. 320, 95 Am.D. 393 (dic- 
tum to same effect). 


Mo.—Dunlap v. Hart, 204 S.W. 525, 
274 Mo. 600, 3 A.L.R. 1493; Cozzens v. 
Jamison, 12 Mo.App. 452. See Paris 
og ae 300 S.W. 487 (to same ef- 

ect). 


N.Y.—Ametrano vy. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 
58 L.R.A. 719, 7 Prob.Rep.Ann. 664; 
Philson: v. Moore, 23 Hun 152; In re 
Snowden’s Estate, 245 N.Y.S. 204, 137 
Misc. 56; In re Miller’s Estate, 195 N. 
Y.S. 258, 118 Misc. 877; Adams v. 
Winne, 7 Paige 97. See In re Perci- 
val’s Estate, 141 N.Y.S. 180, 79 Misc. 
567, 10 Mills Surr. 134 [mod on other 
grounds 146 N.Y.S. 1108, 162 App.Div. 
923] (residuary bequest or life use of 
propérty including both realty and 
personalty held satisfied without dis- 
cussion of the fact thaf the testa- 
mentary provision included real prop- 
erty). F 


N.C.—Perry v. 
LG N.CoL 41: 


Pa.—Balliet’s Appeal, 14 Pa. 451; 
Armstrong’s Estate, 8 Pa.Dist.&Co. 
442; Woodward’s Estate, 3 Pa.Dist. 
&Co. 433. See In re Gibson’s Estate, 
57 Pa.Super. 283 [aff 22 Pa.Dist. 482] 
(to same effect). 


Perry, 95 S.E. 98, 


Sana v. McMillin, (Civ. 


. App.) 15.8. d) 86. 


Va.—May v. Sherrard’s Legatees, 
79 S.H. 1026, 115 Va... 617, Ann.Cas. 
£915B 1131. > 


wer oy re Dowsett, [1901] 1 Ch. 


See McBrayer’s Adm’rs v. Yates, 
214 S.W. 815, 185 Ky. 140 (to same ef- 
fect, despite St. § 2068, where devise 
was to persons not the testator’s 
heirs); Hesseltine v. Partridge, 127 
N.E. 429, 236 Mass. 77 (to same ef- 
fect) ; 2 \Clarki-vi) APackard, "9 uGray. 
(Mass.) 417 (recognizing rule). 


[a] Reason for rule.—‘‘The sale 
completely divests the testator of all 
interest in the property originally 
bequeathed. To be permitted to re- 
sort to the proceeds of Such sale in 
the absence of specific authority 
would amount to the converting of a 
specific devise into a general legacy.” 
In re McLaughlin’s Hstate, 275 P. 
874, 875, 97 Cal.App. 481. 


Effect on devise of: 


Conveyance of land and taking back 
mortgage as security see supra § 
B52) in 6s CsJe 


Executory contract to sell land see 
Conversion §§ 13, 71 


ita See infra § 2215 text and note 


45. Moncrief v. Shuman, 150 S.E. 


98, 169 Ga, 217. 
46. See infra § 2209. 


47. In re Hall, 110 N.W. 148, 132 
Iowa 664; In re Miller, 105 N.W. 105, 
128 Iowa 612, 11 Prob.Rep.Ann. 300. 


Conveyance of land devised as rev- 
ocation by operation of law see supra 
§§ 543-546 in 68 C.J. 


48. In re Vickers, 37 Ch.D. 525. 


49. In re Percival’s Estate, 141 N. 
Y.S. 180, 79 Mise. 567, 10 Mills Surr. 
134 [mod on other grounds 146 N.Y.S. 
1108, 162 App.Div. 923]. See Ford 
v. Cottrell,. 207 SsW. 734, 141 Tenn. 
169 (to same effect). 


50. In re Percival’s Estate, 141 N. 
Y.S. 180, 79 Misc. 567, 10 Mills Surr. 
134 [mod on other grounds 146 N.Y. 
S. 1108, 162 App.Div. 923]. 


51. In re Snowden’s Hstate, 245 N. 
Y.S. 204, 187 Misc. 56. 


52. Sharp v. McPherson, 10 Ohio 
Cir.Ct. 181, 6 Ohio Dec. 6384; Ford v. 
Cottrell, 207 S.W. 734, 141 Tenn. 169; 


HOE O0G, v. Milligan, 9 Newfoundl. 


53. In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


54. In re McLaughlin’s Estate, 275 
P. 875, 97 Cal.App. 485; Johns Hop- 
kins Univ. v. Uhrig, 125 A. 606, 145 
Md. 114; Rue v. Connell, 62 S.E. 306, 
307, 148 N.C. 302. 


“There must be an alteration in the 
character of the subject matter of a 
specific legacy made or authorized by 
the testator himself after making his 
will, or it will not operate as an 
ademption. If the change in the form 
of the property is brought about by 
the act of another, it will not effect 
an ademption of the legacy if the 
property in its new form is in the 
possession of the testator at his 
death.” Rue y. Connell, supra. 


Changes in form of securities aris- 
ing from corporate reorganization or 
refinancing see infra § 2214. 


55. In re McLaughlin’s Estate, 275 
P. 875, 97 Cal.App. 485. See Ludlam’s 
Estate, 1 Pars.Eq.Cas. 116 [aff 13 Pa. 
188] (recognizing rule). 


56. Johns Hopkins Univ. v. Uhrig, 
125 A. 606, 145 Md. 114. See Re Pilk- 
ington’s Trust, 
(to same effect). 


57. Taylor v. Hull, 245 P. 1026, 121 
Kan. 102; Ludlam’s Estate, 1 Pars. 
Eq.Cas. 116 [aff 13 Pa. 188]; Keate’s 
Estate, 16 Phila. (Pa.) 257. 


58. Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L.R.A. 719, 7 Prob.Rep.Ann. 664; 
EL Estate, 3 Pa.Dist.&Co. 


[a] Condemnation of land devised 
effects an ademption of the devise, 
and the devisee is not entitled to the 
proceeds of the condemnation, such 
proceeds being personal estate the 
same as if the sale had been volun- 
tary. Ametrano vy. Downs, 63 N.E. 


340, 170 N.Y. 388, 88 Am.S.R. 671, 58 


L.R.A. 719, 7 Prob.Rep.Ann. 664. 


59. Johnson v. Osborne, 62 N.C. 
os Frewen v. Frewen, L.R. 10 Ch. 


Ao 


For later cases, developments and changes in the law see Annotations, same title and section number, 


13 L.T.Rep.N.S. 35° 


§ 2202] 


there is on ademption, although such extinction is 
occasioned by act of government or operation of 
law,®° or by voluntary payment by a debtor.*! Acts 
or conduct affecting the existence or form of the 
property need not be those of the testator person- 
ally, in order to work an ademption, but are suffi- 
cient for that purpose where they are those of his 
agent acting within the scope of his authority.°? 


~The court will, in a proper ease, disregard the cor- 


porate fiction for the purpose of permitting an 
ademption.®°* Where the testator furnishes con- 
sideration for a contract to a third person and there- 
by procures the latter to confer a benefit on a lega- 
tee or devisee, such circumstances may be sufficient 
to furnish grounds for applying the doctrine of sat- 
isfaction, although the testator has made no direct 
gift or advancement to the beneficiary.°* As the 
ademption must be consummated, if at all, within 
the testator’s lifetime,®> no conduct of an executor 
after the testator’s death can effect an ademption.°® 


Guardian or committee appointed for testator. 
Where the testator becomes insane after execution 
of the will and a guardian or committee is appoint- 
ed for him, who sells property forming the sub- 
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ject matter of specific bequests or devises, the au- 
thorities are not in accord as to whether the bequest 
or devise is adeemed or whether the legatee or devi- 
see, although of course unable to get the exact prop- 
erty destined for him, can follow the proceeds.** 
Some of the eases apply strictly the rule that an 
ademption results when the property described. is 
no longer available and hold the legacy adeemed 
where the guardian has sold or brought an end to 
the existence of the property,®* or has collected or 
received payment on a chose in action forming the 
subject matter of the legacy,®® or, in case the 
gift is of the proceeds, where he expends such ‘pro- 
ceeds or a part thereof in caring for the ward,*° 
even though the latter had other property which 
could have been made available, and would have 
been sufficient, for that purpose.7t Other author- 
ities, however, in view of the fact that the commit- 
tee or guardian of an insane person is merely the 
curator and conservator of the ward’s property,‘ 
hold that legacies are not adeemed by such acts on 
the part of the guardian, as would, if done by the 
testator himself voluntarily and as a person sul ju- 
ris, have that effect,7* unless such act would have 


Kan.—Taylor v. Hull, 245 P. 


60. 
1026, 121 Kan. 102. 


N.Y.—Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L.R.A. 719, 7 Prob.Rep.Ann, 664. 


Sates v. Osborne, 62 N.C. 


Pa.—Ludlam’s. Estate, 1 Pars.Eq. 
Cas. 116 [aff 13 Pa. 188]; Keate’s Es- 
tate, 16 Phila. 257. See Woodward’s 
Estate, 3 Pa.Dist.&Co. 433 (dictum to 
same effect). 


Eng.—Frewen v. Frewen, L.R. 10 
Ch. 610. See In re Dowsett, [1901] 1 
Ch. 398 (devise of lands taken by rail- 
road in exercise of power of eminent 
domain held adeemed thereby). 


Emancipation as adeeming legacy 
of an see infra § 2205 text and 
note 25. 


Extinction of debt by discharge in 
bankruptcy as eiceining legacy of 
debt see infra § 2210 text and note 61. 


61. See infra § 2210 text and notes 
iO; aul, : 


62. Glasscock v. Layle, 53 S.W. 
270, 21 Ky.L. 860; Succession of Mc- 
Burney, 111 So. 86, 162 La. 758; Gard- 
ner v. McNeal, 82 A. 988, 117 Md. 27, 
40 L.R.A.N.S. 553, Ann.Cas. 1914A 119. 


[a] Authority as agent must ap- 
pear, however, and the mere fact that 
a disposition of ptoperty is made by 
one purporting to act as his agent is 
inoperative unless authority to make 
such disposition is affirmatively 
shown by competent evidence to have 
been conferred on him. Beal v. Craf- 
ton, 5 Ga. 301. 


[b] General authority is sufficient 
in this connection, it not being requi- 
site for the agent to be specially au- 
thorized to do the particular act. 
Gardner v. McNeal, 82 A. 988, 117 Md. 
27, 40 L.R.A.N.S. 553, Ann.Cas.1914A 
119. 


63. See cases infra this note. 


[a] Illustrations.—(1) Where the 
testator, who was president and sole 
stockholder of a corporation, devised 
land standing in its name, and there- 
after the corporation conveyed the 
land to a third person, the testator ex- 
ecuting the deed as president, it has 
been held that the devise of the real 
estate was adeefned by such convey- 


‘come 


ance. In re Foley’s.Ex’r, 230 N.Y.S. 
305, 182 Misc. 332. (2) Where the tes- 
tator and another, owning all of the 
stock of a corporation except for one 
qualifying share, sold property of the 
corporation and by consent divided 
the proceeds between them withcut 
the formal declaration of a dividend, 
as to such corporate assets a: legacy 
of the testator’s interest in the cor- 
poration was adeemed and the corpo- 
ration could not demand restoration 
of the proceeds for the benefit of the 
legatees. In re Wilson’s Estate, 167 
P. 580, 85 Or. 604. 


Disregard of corporate identity gen- 
erally see Corporations §§ 21-29. 


ss: See infra § 2218 text and note 


65. See infra § 2205. 


66. In re Frahm’s Estate, 94 N.W. 
444, 120 Iowa 85; Young’s Estate, 15 
Pittsb.Leg.J.N.S. (Pa.) 403, 32 Fittsb. 
Leg.J. 403; Thompson vy. Ford, 236 
S.W. 2, 145 Tenn. 335. 


Delivery of receipt or release to ex- 
ecutor as evidencing satisfaction see 
infra § 2227 text and‘note 5. 


Asai See infra text and notes 68— 


68. In re Ireland’s Estate, 177 N.E. 
405, 257 N.Y. 155; Woodward’s Estate, 
3 Pa.Dist.&Co. 433. But see Snedeker 
v. Ellis, 241 N.Y.S. 5638, 136 Misc. 607 
(holding such a sale not to adeem the 
rights of a devisee, the result being 
based in part on Civ. Pract. Act § 1402, 
which provides in substance that the 
proceeds of sale of an incompetent’s 
realty shall be deemed realty, but to 
leave such devisee entitled to the net 
proceeds of the sale remaining after 
deduction of the costs thereof); In re 
Garlick’s Estate, 161 N.Y.S. 1113, 96 
Misc. 653, 17 Mills Surr. 331 (holding, 
under Code Civ. Proc. § 2359, that pro- 
ceeds of land of the testator, sold aft- 
er he had made his will specifically 
devising such property. and had be- 
insane, must for purposes of 
distribution be treated as property it- 
self, so that specific legacies and de- 
vises are not adeemed by the sale, and 
this regardless of whether the luna- 
tic may at times have had lucid inter- 
vals); In re Carter, 130 N.Y.S. 201, 
71 Misc. 406, 8 Mills Surr. 109 (hold- 
ing that, whére the testatrix be- 


queathed a deposit in a certain bank 
to a legatee, and mede no other tes- 
tamentary disposition of her property, 
and became incompetent, and her com- 
mittee withdrew the deposit and add- 
ed the money to her account in anoin- 
er, the legatee was entitled to receive 
from the remainder of the estate the 
amount of the deposit). 


[a] Reason for rule.—‘In the ab- 
sence of statute, there is no power in 
the courts to change a specific into 
a general legacy or turn over the bal- 
ance of the proceeds derived from the 
sale of the special property to the 
legatee in place of the particular 
thing intended to be given. ... 
According to all the decisions, when 
the specific thing ceases to exist, the 
legacy falls; it cannot be made up 
out of other pronerty in the estate.” 
In re Ireland’s Estate, 177 N.E. 405, 
406, 257 N.Y. 155. 


69. Hoke v. Herman, 21 Pa. 301. 
See Semple’s Estate, 22 Pa.Dist. 952 
(dictum to same effect). 


70. In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


71.. In re Barrows’ Estate, supra. 


72. See Insane Persons § 381 text 
and note 84. 


os See infra text and notes 74— 


{a]. Reasons for rule—(1) “A 
committee in lunacy is a mere con- 
servator of his ward’s estate, and his 
possession of that estate vests him 
with no power either intentionally or 
unintentionally to change his. ward’s 
duly expressed purposes respecting 
the disposition of her estate after her 
death. To hold otherwise would be to 
say that he may arbitrarily revoke her 
will, so far as it provides specific 
legacies, and may transfer the prop- 
erty which is the subject thereof from 
the persons designated by the testa- 
trix to the residuary legatee, or if 
there be none—to the next of kin.” 
In re’ Cooper’s Estate, 123 A. 45, 47, 
95 N.J.Eq. 210, 30 A.L.R. 673 [rev 119 
A. 634, 94 N.J.Eq. 380]. © (2) ‘“The 
question, in our judgment, is . not 
whether, as a mere matter of accident, 
or of purpose outside of the testa- 
tor’s purpose, the thing set apart as 
the corpus of a special bequest has 
been changed in specie. ~The real 
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been necessary and unavoidable on the part of the 
ward had he been sui juris;** and thus it has been 
held that no ademption results from the conduct 
of the guardian in selling the property specifically 
bequeathed,*® even under court order,‘® in collect- 
ing choses in action belonging to the ward and com- 
mingling the proceeds with the general estate,’ or 
in taking from a trust fund specifically bequeathed 
the accumulated interest or income, on the strength 
of a power reserved by the testator to withdraw such 
A like result to that obtaining under 
the latter of the two rules mentioned’® has been 
reached where the change or extinction arises from 
the acts, not of the committee of an insane per- 


interest.*§ 


question is whether, all things consid- 
ered, the testator’s testamentary dis- 
position did, or did not, remain, with 
reference to the par ticular thing em- 
bodied in the specific bequest or its 
proceeds, the same as it was the last 
moment he was able to exercise a tes- 
tamentary disposition. In that way, 
and in that way only, we think, can 
the right of the man to dispose of his 
property according to his own wishes, 
exempt from the interference, caprice, 
or interest of others be fully carried 
out. In that way only can his inten- 
tion, as imbodied in his will, be truly 
administer ed.” Wilmerton v. Wil- 
merton, 176 F. 896, 900, 100 C.C.A. 366, 
28 L.RA.N.S. 401,f[cert den 30 S.Ct. 
696, 217 U.S. 606, 54 L.Ed. 900, and 
quot In re Barrows’ Estate, 156 A. 
408, 411, 108 Vt. 501]. 


74. Macfarlane Vv. 
PLOVOIeSie. o2o 947, (Scale: 
EL9L09 1 Se.L.T..40. 


75. Lamkin v. Kaiser, (Mo.App.) 
256 S.W. 558; Macfarlane v. Macfar- 
lane, [1910] S.C. 325, 47 Sc.L.Rep. 266, 
[1910] 1 SeL.T. 40. See National 
Board, ete. v. Fry, 239 S.W. 519, 293 
Mo. 399 (to same effect). 


76. Lamkin v. Kaiser, 
256 S.W. 558. 


77. In re Cooper’s Estate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380]. 


78. Wilmerton v. Wilmerton, 176 
F. 896, 100 C.C.A. 366, 28 L.R.A.N.S. 
401 [cert den 30 S.Ct. 696, 217 U.S. 
606, 54 L.Ed. 900]. 


ioe See supra text and notes 72-— 


80. Morse v. Converse, 113 A. 214, 
80 N.H. 24. 


81. Intention respecting identity of 
subgect matter as affecting ademption 
by change of form or location see in- 
fra § 2212. 


82. Wilmerton v. Wilmerton, 176 
F. 896, 100 C.C.A. 366, 28 ,L.R.A.N.S. 
401 [cert' den 30 S.Ct. 696, 217 U.S. 
606, 54 L.Ed. 900]. See Batchellor’s 
Succession, 19 So. 283, 48 La.Ann. 278 
(recognizing general rule of civil law, 
but finding no intention inconsistent 
with ademption normally consequen- 
tial on extinguishment of the article 
bequeathed). 


[a] In Kentucky (1) under St. § 
2068, it is a question of intention 
whether a sale or other disposition of 
property specifically bequeathed shall 
operate as ademption of the gift, 
where the beneficiaries are the testa- 
tor’s heirs (Haselwood v. Webster, 82 
Ky. 409, 6 Ky.L. 376; Wickliffe v. 
Preston, 4 Metc. 178; Hocker v. Gen- 
try, 3 Metc. 463. See McBrayer’s 
Adm’rs v. Yates, 214 S.W. 815, 185 Ky. 
140 [recognizing rule]), (2) but not 


Macfarlane, 
266, 


(Mo.App. ) 
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otherwise (McBrayer’s Adm’rs_ vy. 
Yates, supra). (3) Prior to the stat- 
ute, the question was held not to be 
one of intention. Ross v. Carpenter, 
9 B.Mon. 367, 50 Am.D. 513. 


[b] “In Roman law, an animus 
adimendi was necessary. Just. Dig. 
ibe. tit. 20) "pandoi2. ol re: Bare 
rows’ Hstate, 156 A. 408, 410, 103 Vt. 
501. See Doughty v. Stilwell, 1 Bradf. 
Surr. (N.Y.) 300, 307 (“whether a leg- 
acy was adeemed or not, depended in 
the civil law on the intention of the 
testator’’). 


83. See case infra this note. 


fa] Test of intention stated.— 
“The test of the testator’s intention 
[is] not what, aside from the 
will, he ‘may be shown to have said 
or done in relation to the specific be- 
quest involved, but what property 
was, in fact, included in and acted up- 
on by the specific bequest at the date 
of his death.”’” Wilmerton v. Wilmer- 
ton; 176. 896, 897; 100° C.C.AI2 366, 
28 L.R.A.N.S. 401 [cert den 30 S.Ct. 
696, 217 U.S. 606, 54 L.Ed. 900]. 


84. See supra § 2199 text and note 
BE 
85. U.S.—Kramer v. Kramer, 201 
a DAS 19 1CLCRAL S48 28 [imod a 97k. 
8]. 


Ga.—Lang v. Vaughn, 74 S.E. 270, 
137 Ga. 671, 40 L.R.A.N.S. 542, Ann. 
Cas.1913B 52. 


N.H.—Ford v. Ford, 23 N.H. 212. 


N.Y.—Ametrano v.- Downs, 70 N.Y. 
S. 833, 62 App.Div. 405 [aff 67 N.Y.S. 
128, and aff 63 N.E. 340, 170 N.Y. 388, 
88 Am.S.R. 671, 58 L.R.A. 719, 7 Prob. 
Rep.Ann. 664]; Beck v. McGillis, 9 
Barb. 35; Walton v. Walton, 7 Johns. 
Ch. 258, 11 Am.D. 456. 


Pa.—Hoke v. Herman, 21 Pa. 301. 


Va.—-May v. Sherrard’s Legatees, 79 
S.E. 1026, 115 Va. 617, Ann.Cas.1915B 
1131; Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 


86. U.S.—Kenaday v. Sinnott, 21 S. 
Ct. 433, 179 U.S. 606, 45 L.Ed. 339. 


Iowa.—In re Brown, 117 N.W. 260, 
139 Iowa, 219. 


Md.—Elwyn v. De Garmendia, 
A. 913, 148 Md. 109, 40 A.L.R. 558. 


Mass.—Moffatt v. 136 N.E. 
123, 242 Mass. 201. 


N.H.—Ford v. Ford, 23 N.H. 212. 


N.Y.—Ametrano v. Downs, 70 N.Y. 
S. 833, 62 App.Div. 405 [aff 67 N.Y.S. 
128, and aff 63 N.E. 340, 170 N.Y. 388, 
88 Am.S.R. 671, 58 L.R.A. 719, 7 Prob. 
Rep.Ann. 664]; Beck v. McGillis, 9 
Barb./35, : 


N.C.—Snowden vy. Banks, 
373. 


128 


Heon, 


31 N.C. 
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son, but ofa conservator appointed on the volun- 
tary application of testator.®° 


[§ 2203] 4. Intention and Assent as Elements*? 
—a. Intention of Testator. 
ity holding that ademption, even in its narrower 
meaning, depends upon the intention of the testa- 
tor, assigning, however, a rather special meaning 
to intention in this econnection;** 
number of authorities hold that ademption, in the 
strict sense of the word,’* depends on a rule of law*® 
arising on the extinction of the thing or fund grant- 
ed,8*° and operates independently of intention in case 
the specific thing given is, at the testator’s death, 
no longer owned by him.*7 


There is some author- 


but the greater 


Indeed, even though a 


Pa.—Hoke v. Herman, 21 Pa. 301; 
Blackstone v. Blackstone, 3 Watts 335, 
27 Am-D. 359; Woodward’s Hstate, 3 
Pa.Dist.&Co. 433; Ludlam’s Estate, 1 
Pars.Eq.Cas. 116, 5 Pa.L.J. 276 [aff 13 
Pa. 188]. 


R.I.—In re Tillinghast, 49 A 634, 
7 Yoel Ss! bap B28 le 


Vt.In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Va.—Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758; King’s Ex’rs v. 
Sheffey’s Adm’r, 8 Leigh (35 Va.) 614. 


87. U.S.—Kramer v. Kramer, 201 

14'9\ CC. AS43832" [mod = 190 er. 
Georgia Infirmary for Relief, 
ete., of Aged, etc., Negroes v. Jones, 
387 EF. 750 [appeal dism 13 S.Ct. 1047, 
149 U.S. 774, 37 L.Ed. 966]. 


Conn.—Cowles vy. Cowles, 13 A. 414, 
56 Conn. 240. 


Ga.—Lang v. Vaughn, 74 S.E. 270, 
137 Ga. 671, 40 L.R.A.N.S. 542, Ann. 
Cas.1918B 52. See Reed v. Reed, 68 
Ga. 589 (to same effect). Contra Beall 
v. Blake, 16 Ga. 119. 


Md.—Elwyn v. De Garmendia, 128 
A. 913, 148 Md. 109, 40 A.L.R. 553. 


Mass.—Moffatt v. Heon, 136 N.E. 
123, 242 Mass. 201. See Richards v. 
Humphreys, 15 Pick. 133 (dictum to 
same effect). 


N.H.—Ford v. Ford, 23 N.H. 212. 


N.J.—Wyckoff v. Perrine’s Ex’rs, 37 
N.J.Eq. 118. Contra Stout v. Hart, 7 
N.J.Law 414. 


N.Y.—In re Ireland’s Will, 247 N.Y. 
S. 26%, 231 App-Div.-288 [rev on oth- 
er grounds 177_N.E. 405, 257 N.Y. 155]; 
Ametrano y. Downs, 70 N-Y.S: 98383; 
62 App.Div. 405 [aff 67 N.Y.S. 128, and 
aff 63 N.E. 340, 170 N.Y. 388, 88 Am. 
SiR. 7611) 68 Take AL (aes Prob.Rep. 
Ann. 664]; Beck v. McGillis, 9 Barb. 
35; Walton v. Walton, 7 Johns.Ch. 
258, 11 Am.D. 456. See Matter of 
Brann, 114 N.E. 404, 219 N.Y. 263, 
L.R.A.1918B 663 (dictum to same ef- 
fect); Abernethy v. Catlin, 2 Dem. 
Surr. 341 (to same effect). 


N.C.—Grogan v. Ashe, 72 S.E. 372, 
156 N.C. 286; Starbuck v. Starbuck, 
93) NRG. 183 Snowden v. Banks, 31 N. 
Corsise 

Pa.—Hoke v. Herman, 21 Pa. 301; 
Blackstone vy. Blackstone, 3 Watts 
335, 27 Am.D. 359; Gibson’s Estafe, 
57 Pa. Super. 283 Late 22 Pa.Dist. 482]; 
Woodward's Bstate, 3 Pa.Dist.&Co. 
433; Ludlam’s Estate, 1 Pars.Eq.Cas. 
116 [aff 13 Pa. 188]. 


Bala re Tillinghast, 49 A. 634, 
23 RD. 121 


_ Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Va.—Hill’s Adm’rs v. Hill, 103 S.E. 
605, 127 Va. 341; May v. Sherrard’s 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contrary wish on the part of the testator is clearly 
manifested, if the facts are such as to bring the case 
within the rules as to ademption, the legacy has been 
However, ordinarily a purpose 
to adeem will appear by a construction of the terms 
of the will in the light of the subsequent acts and 
conduct of the testator, where a proper case for 
Whether or not a gift 
or advancement to a legatee shall operate as a sat- 
isfaction of the legacy depends on the intention of 
the testator in making it,°° declared or presumed,?? 
except where the property is of such character that 


held adeemed.&& 


ademption is presented.®® 
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Foe de® 
parties ;°° 


even an intention to have a gift operate as a substi- 


tution is incapable of making it so operate,®? 
has been held, for instance, as to devises of real- 
An intention conditioned both as to the ex- 
tent and the existence of the satisfaction on con- 


ty.23 


as 


Time of intention. 
isting at the time of the making of the gift, pay- 
ment, or advance,?? and not, where there is a differ- 
ence between them, that existing at the time of the 
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tator, if definitely existing at the time of such as- 
sumption, is sufficient.°* 
tent to satisfy is to be found in the conduct of the 
and hence, where the payment to the 
legatee is accompanied by a writing declaratory of 
rights and obligations with reference to a part of 
the sum paid, it is not essential, in order that there 
be a satisfaction as to the balance of such sum, that 
the written instrument expressly so provide, but the 
court will determine from all the facts and sur- 
rounding cireumstaneces whether it was the testa- 
tor’s intention that such balance should so operate.®® 


Generally speaking the in- 


The relevant intent is that ex- 


tingencies as to future payment assumed by the tes- | execution of the will®® or other period before the 


Legatees, 79 S.E. 1026, 115 Va. 647, 
Ann.Cas.1915B 1131; Skipwith v. Ca- 
bell’s Ex’r, 19 Gratt. (60 Va.) 758; 
King’s Ex’rs v. Sheffey’s Adm’r, 8 
Leigh (35 Va.) 644. 


Eng.—Macfarlane vy. 
EUSLO] SICh! 325, 47=ScLiRep: 1266, 
[91 0d i Sela. 40)), «See. Nashetv. 
Hamilton, 8 Ohio App. 66, 68, 28 Ohio 
CAN 206 MCIniimanysicases IMT 
the specific devise fails by operation 
of law, when the testator did not 
actually intend to adeem or revoke 
the legacy”); Clark v. Jetton, 5 Sneed 
(Tenn.) 229 (recognizing rule); Rog- 
ers v. Rogers, 45 S.B. 176, 67 S.C. 168, 
100 Am.S.R. 721; Harrison v. Jack- 
son, 7 Ch.D. 339 (both to same effect). 


[a] Consistency with doctrine that 
testator’s intent governs construction. 
—‘If a testator makes a will con- 
taining a specific legacy, and subse- 
quently does certain specified acts, the 
fact that the law declares what will 
be the result of those acts, in the ab- 
sence of any provision in the will on 
the subject, in no way conflicts with 
the rule that the intention of the tes- 
tator controls in construing his will. 
It no more conflicts with that rule 
than does the fact that certain words, 
such as ‘heirs,’ ‘heirs of the body,’ 
‘heirs male,’ ‘fee simple,’ ‘fee tail,’ 
and others have a certain legal mean- 
ing, and if a testator employs them 
in making his will, the legal result of 
using them follows. eri. the 
testator makes no provision in his 
will on the subject, expressive of his 
intent in case of a sale or the like, 
the law declares what it deems is his 
legal intent, or, in other words, pro- 
vides what shall be the result in such 
case.” Lang v. Vaughn, 74 S.E. 270, 
274, 137 Ga. 671, 40 L.R.A.N.S. 542, 
Ann.Cas.1913B 52. 


{b] Matters of intention are con- 
fined to the question of whether the 


Macfarlane, 


legacy involved is specific or general | 


and, it having been held to be the 
former, the intention of the testator 


has nothing further to do with the] 


question of ademption. Ametrano v. 
Downs, 70 N.Y.S. 833, 62 App.Div. 405 
[aff 67 N.Y.S. 128 and aff 63 N.E. 340, 
170 N.Y. 388, 88 Am.S.R. 671, 58 L.R. 
A. 719, 7 Prob.Rep.Ann. 664]; Beck v. 
McGillis, 9 Barb. (N.Y.) 35. 


[c] Where gift of specific property 
to legatee is claimed as the basis for 
an ademption, the intention to make 
a gift, requisite for such dispositions 
of property, must, of course, have ex- 
isted. Clayton v. Akin, 38 Ga. 320, 95 
Am.D. 393. 


88. Beck v. McGillis, 9 Barb. (N. 
Y.') 35; Abernethy v. Catlin, 2 Dem. 
Surr. (N.Y.) 341; Blackstone v. Black- 
stone, 3 Watts (Pa.) 335, 27 Am.D. 


359. See Snowden vy. Banks, 31 N.C. 
373; Oliver v. Oliver, L.R. 11 Hq. 506 
(both to same effect). 


89. In re McLaughlin’s Estate, 275 
P. 875, 97 Cal.App. 485; Sharp v. Mc- 
Pherson, 10 Ohio Cir.Ct. 181, 6 Ohio 
Dec. 634. See White v. Winchester, 
6 Pick. (Mass.) 48 (to same effect). 
But see Harrison v. Jackson, 7 Ch.D. 
339 (“If I were allowed to guess at 
the intention of the testator in this 
case, and of others where specific leg- 
acies have been held to be adeemed, 
I should say that the doctrine of 
ademption more often than not de- 
feats that intention”). 


90. U.S.—Kramer v. Kramer, 201 
EY 248, WO) CsC. A.) 482 [mod “197k. 
618]; Ives v. Canby, 48 F. 718. See 
Kenaday v. Sinnott, 21 S.Ct. 433, 179 
U.S. 606, 45 L.Ed. 339 (dictum to same 
effect). 


Ala.—May’s Heirs v. May’s Adm’r, 
28 Ala..141. 


Ark.—Davis v. Whittaker, 38 Ark. 
435. 


Conn.—Cowles v. Cowles, 13 A. 414, 
56 Conn. 240. 


Ga.—Rogers v. French, 19 Ga. 316. 
See Reed v. Reed, 68 Ga. 589 (recog- 
nizing rule). 


Ill.—In re Pridmore’s Estate, 
Ill.App. 301. 


Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344; Johnson v. Mc- 
Dowell, 134 N.W. 419, 154 Iowa 38, 38 
L.R.A.N:.S. 588; In re Brown, 117 N.W. 
260, 139 Iowa 219. 


Ky.—wWhite v. Ponder, 202 S.W. 867, 
868, 180 Ky. 386 [cit Cyc];_ Ferguson 
v. Bush, 7 S.W. 537, 9 Ky.L. 886 


Mass.—Richards v. Humphreys, 15 
Pick. 133. 


Mich.—Vincent v. Vincent, 217 N.W. 
65, 241 Mich. 329; Carmichael v. 
Lathrop, 66 N.W. 350, 108 Mich. 473, 
O2E lA aoas 


N.J.—Van Houten v. Post, 32 N.J. 
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| Eq. 709 [rev on other grounds 33 N.J. 


Ha. 344]; Sims v. Sims, 10 N.J.Eq. 
158. 


N.Y.—Burnham y. Comfort, 15 N.E. 


| 710, 108 N.Y. 535, 2 Am.S.R. 462; Lang- 


don v. Astor, 16 N.Y. 9 [rev 10 N.Y. 
Super. 477]; Hine v. Hine, 39 Barb. 
507; Beck v. McGillis, 9 Barb. 35; In 
re Percival’s Estate, 141 N.Y.S. 180, 
79 Mise. 567, 10 Mills Surr. 134 [mod 
on other grounds 146 N.Y.S. 1108, 162 
App.Div. 923]; In re Turfler’s Hstate, 
23 N.Y.S. 135, 1 Mise. 58, Pow.Surr. 
389; Degraaf v. Teerpenning, 52 How. 
ae 313 [rev on other grounds 14 Hun 
301]. 


N.C.—King v. Sellers, 140 S.E. 91, 
194 N.C. 533; Grogan v. Ashe, 72 S. 
E. 372, 156 N.C. 286. 


Ohio.—Ellard v. Ferris, 110 N.E. 
476, 479, 91 Ohio St. 339, L.R.A.1916C 
613 [rev 19 Ohio Cir.Ct.N.S. 477, and 
cit Cyc]; Stichtenoth v. Toph, 10 Ohio 
Dec, (Reprint) 690, 23 Cine.L. Bul. 126; 
Cory v. Lentner, 1 Ohio Dec. (Reprint) 
507, 10 West.L.J. 246. 


Pa.—Ritter’s Estate, 10 Pa.Super. 
352; Knecht’s Estate, 25 Pa.Dist. 128. 


S.C.—Allen v. Allen, 13 S.C. 512, 36 
Am.R. 716. 


Tenn.—Clark v. Jetton, 5 Sneed 229. 


Va.—Jones v. Mason, 5 Rand. (26 
Va.) 577, 16 Am.D. 761. 


ifng.—Montefiore v. Guedalla, 1 De 
G.F.&J. 93, 62 Eng.Ch. 93, 45 Reprint. 
294; Hopwood v. Hopwood, 7 H.L.Cas. 
728, 11 Reprint 290; Pym v. Locxyer, 
5 Myl.&C. 29, 46 Eng.Ch. 29, 41 Re- 
print 2838; Lacon v. Lacon, [1891] 2 
Ch. 482. See Chichester v. Coventry, 
re 2 H.L. 71 (dictum to same ef- 
ect). 


91. Burnham v. Comfort; 15 N.E. 
710, 108 N.Y. 535, 2 Am.S.R. 462; Hine 
v. Hine, 39 Barb. (N.Y.) 507; In re 
Turfler’s Estate, 23 N.Y.S. 135, 1 Misc. 
58, Pow.Surr. 389; Pym v. Lockyer, 
5 Myl.&C. 29, 46 Eng.Ch. 29, 41 Re- 
print 283. ° 


92. Graham v. Karr, 55 S.W.(2d) 
995, 331 Mo. 1157; Allen v. Allen; 13 
S.Ca bb, 36) Am Rd) 6: 


93. See supra § 2201. 


94. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 


95. In re Brown, 117 N.W. 260, 
139 Iowa 219; Jones v. Mason, 5 Rand. 
(26 Va.) 577, 16 Am.D. 761. 


96. Rodgers v. Reinking, 217 N.W. 
441, 205 lowa 1311. 


97. May’s Heirs v. May’s Adm’r, 
28 Ala. 141; Davis v. Whittaker, 38 
Ark. 435. And see infra text and 
notes 98-1. 


98. Vincent v. Vincent, 217 N.W. 
65, 241 Mich. 329; Stichtenoth v. 
Toph, 10 Ohio Dec. (Reprint) 690, 23 
Cine.L.Bul. 126. 


[a] Thus, where the testator, ex- 
ecuting his will, manifested an inten- 
tion that beneficiaries should share 
equally, as shown by a clause for 
equalization of advances, but some- 
time later made a gift to one of them 
under such circumstances as to show 
that it was not his purpose that it 
should be deducted from the donee’s 
share, the latter intention must pre- 
vail. Vincent vy. Vincent, 217 N.W, 
65, 241 Mich. 329. 
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making of the gift or advancement,®® nor, on the oth- 
er hand, that as of some time subsequent to the gift 
or other conduct effecting the satisfaction.? 


Intention to satisfy one or some of several gifts. 
Where there is doubt or uncertainty as to which 
of two or more legacies to the same legatee the tes- 
tator intended to satisfy, the doubt is to be re- 
solved on a consideration of the terms of the will 
and of the gift, and the cireumstances surrounding 
them, and the satisfaction applies to the particu- 
lar gift as to which such disposition will best ef- 
fectuate the testator’s purpose;? identity or sim- 
ilarity in kind of the gift and the fund from which 
a demonstrative legacy was to be raised? and cor- 
respondence of ulterior limitations as to the gift and 
a legacy* are indications of the testator’s intentions 
in this regard; but they are not controlling.® 


[§ 2204] b. Assent by Beneficiary. While there 
is some authority to the effect that a satisfaction or 
substitution requires consent on the part of the donee 
or legatee,® and that there must be such a communi- 
cation to the legatee of the fact that the gift or ad- 
vancement is designed in satisfaction of the legacy 
as will affect his conscience and preclude his setting 
up a claim to both,’ according to other authorities 
no consent or approbation on the part of the donee 
that the gift or advancement shall be regarded as 
satisfaction of his claim is essential in order to have 


99. Brown v. Blackman, 25 N.Y.S. 10. See supra § 2203. 
15, 71 Hun 356 [aff 46 N.E. 1145, 151 il 
N.Y. 670]; Trimmer v. Bayne, 7 Ves. @onn 240: 
Jr. 508, 32 Reprint 205. 15 Piola (Mass. ) 133: 


1. May’s Heirs v. May’s Adm’r, 28 
Ala. 141: Brown v. Blackman, 25 N. 
Y.S. 15, 71 Hun 356 [aff 46 N.H. 1145, 
151 N.Y. 670]; Stichtenoth v. Toph, 


12. 
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Cowles v. Cowles, 13 A. 414, 56 
Richards v. Humphreys, 


13 S.C. 512, 36 Am-R. 716. 


Cowles v. Cowles, 13 A. 414, 
56 Conn. 240; Richards v. Humphreys, 
15 Pick. (Mass.) 133; 


it operate thus,’ except where there is a question 
of having a completed gift operate as satisfaction 
of a legacy under a subsequently executed will;® 
the question being one of the testator’s intent,’® 
whether or not the satisfaction is effected does not 
depend on any act of the legatee releasing the leg- 
acy,’+ or receiving satisfaction of it,1? nor on his 
binding himself by contract that the gift or advance- 
ment shall constitute satisfaction.t® The intention 
or understanding of the lezatee, except so far as it 
explains or is shared by the testator, is of no im- 
portance,'* and hence the fact that he understands 
the gift or payment to be by way of satisfaction at 
the time it is made is immaterial in determining 
whether it in fact operates thus.'® 


[§ 2205] 5. Acts or Conduct Causing Ademption 
—a. Change or Extinction of Subject Matter—(1) 
In General. The general rule is that the legacy is 
adeemed if the thing given is gone when the will 
takes effect,!® and does not continue in existence, 
distinguished from the rest of the testator’s estate, 
at the time of his death,!7 either where it has ceas- 
ed to exist or has been disposed of by the testator 
during his lifetime,1* or has so changed in substance 
that it does not remain in specie at the time the will 
goes into effect;1® but questions of ademption can 
arise only where the property given is not in exist- 
ence at the testator’s death as a part of his estate,?° 


Ohio.—Sharp v. McPherson, 10 Ohio 
Cir.Ct. 181, 6 Ohio Dec. 634. 


Pa.—Hoke v. Herman, 21 Pa. 301; 
Blackstone v. Blackstone, 3 Watts 
335, 27 Am.D. 359; Woodward's Es- 
tate, 3 Pa.Dist.&Co. 433. 


See Anthony v. Smith, 45 N.C. 188 
(dictum to same effect); Gist v. Craig, 


Allen v. Allen, 


Allen v. Allen, 
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10 Ohio Dec. (Reprint) 690, 28 Cinc. 
L.Bul. 126. 


[a] Where satisfaction is by in- 
curr_ng of contingeut liability, the rel- 
evant intention is that existing as of 
the time the testator undertakes such 
liability and not as of the time when 
the obligation becomes absolute or is 
paid by him. Stichtenoth v. Toph, 10 
Ohio Dec. (Reprint) 690, 23 Cinc.L. 
Bul. 126. 


2rlsane aon ove sAStor, \£0,.Noy. 19 
{rev 10 N.Y.Super. 477]; In re Perci- 
val’s Estate, 141 N.Y.S. 180, 79 Misc. 
567, 10 Mills Surr. 134 [mod on other 
gepgunds 146 N.Y.S. 1108, 162 App.Div. 
923]. 


3. Langdon v. Astor, 16 N.Y. 9 [rev 
10 N.Y.Super. 477]; Montefiore v. Gue- 
dalla, 1 De G.F.&J. 93, 62 Eng.Ch. 938, 
45 Reprint 294. 


4. Longdon v. Astor, 16 N.Y. 9 [rev 
10 N.Y.Super. 477]; Montefiore v. Gue- 
dalla, 1 De G.F.&J. 93, 62 Eng.Ch. 93, 
45 Reprint 294. 


5. Langdon v. Astor, 16 N.Y. 9 [rev 
10 N.Y.Super. 477]; In re Furness, 
[1901] 2 Ch. 346. 


6. Fisher v. Keithley, 43 S.W. 650, 
142 Mo. 244, 64 Am.S.R. 560; Wickliffe 
v. Wickliffe, 226 S.W. 10385, 206 Mo. 
App. 42. 


7. Corbould-Ellis v. Dales, [1912] 
ARG Os 


8. Cowles v. Cowles, 13 A. 414, 56 
Conn. 240; Langdon vy. Astor, 16 N. 
Y. 9 [rev 10 N.Y¥.Super. 477]; Stich- 
tenoth y. Toph, 10 Ohio Dec. (Reprint) 
690, 23 Cinc.L.Bul. 126. 


9. See infra § 2218. 


13 S.C. 512, 36 Am.R. 716. 


13. Cowles v. Cowles, 13 A. 414, 56 
Conn. 240; Roquet v. Eldridge, 20 N. 
E. 738, 118 Ind. 147; Stichtenoth v. 
Toph, 10 Ohio Dec. (Reprint) 690, 23 
Cine.L.Bul. 126; Allen v. Allen, 13 S. 
C. 512, 36. Am.R. 716. 


14. Weston v. Johnson, 48 Ind. 1; 
Ellard v. Ferris, 110 N.E. 476, 91 Ohio 
St. 339, L.R.A.1916C 613 [rev on oth- 
er ‘grounds .19-Ohio Cir.CUN.S..477]; 
In re Brunot’s Estate, 32 Pittsb.Leg. 
JENS. cGeayeis os 


15. Weston v. Johnson, 48 Ind. 1. 


16. Cal.—In re Babb’s Estate, 252 
PB. 108955200 Cal. 252. 


Colo.—Nusly v. Curtis, 85 P. 846, 
36 Colo. 464, 7 L.R.A.N.S. 592, 118 Am. 
S.R. 113, 10 Ann.Cas. 1134. 


Ind.—New Albany Trust Co. v. Pow- 
ell, 64 N.E. 640, 29 Ind.App. 494. 


Ky.—-Ross’ Ex’r v. Carpenter, 9 B. 
Mon. 367, 50 Am.D. 513. 


Miss.—Welch v. Welch, 113 So. 197, 
147 Miss. 728., 


N.H.—Owen v. Busiel, 142 A. 692, 
83 N.H. 345, 59 A.L.R. 1103. 


N.Y.-—Ga Nun v. Palmer, 144 N-Y.S. 
457, 159 App.Div. 86, 11 Mjlls Surr. 
548 [rev on other grounds 111 N.E. 
223, 216 N.¥. 603]; Ametrano y. 
Downs, 70 N.Y.S. 8338, 62 App.Div. 405 
[aff 67 N.Y.S. 128, and aff 63 N.E. 340, 
170 N.Y. 388, 88 Am.S.R.‘671, 58.1.R) 
A. 719, 7 Prob.Rep.Ann. 664]; Beck v. 
McGillis, 9 Barb. 35. See In re Small- 
man’s Will, 247 N.Y.S. 593, 188 Misc. 
889 (dictum to same effect). 


141 S.E. 26, 142 S.C. 407 (recognizing 
rule). 


[a] Even though specific legacy is 
expressly in lieu of money legacy giv- 
en bv will, the specific legacy being 
made in a codicil, the noninclusion in 
the estate at the testator’s death of 
any of the property specifically given 
completely defeats the: gift and the 
executors are not authorized to pur- 
chase property in substitution there- 
for. Owen v. Busiel, 142 A. 692, 83 N. 
Hi. 345, 59 A.L.R. 1103. 


17. Elwyn v. De Garmendia, 128 A. 
913, 148 Md. 109, 40 A.L.R. 553; Hosea 
Vv. Skinner, 67 N.Y.S. 527, 32 Misc. 653; 
Skipwith v. Cabell’s Ex’r, 19 Gratt. 
(60 Va.) 758. 


18. Adams v. Winne, 7 Paige (N. 
Y.) 97; Walton v. Walton, 7 Johns. 
Ch. (N.Y.) 258, 11 Am.D. 456; Aber- 
nethy v. Catlin, 2. Dem.Surr, (NVY.) 
341; Annear’s Estate, 29 Pa.Dist. 44: 
In re Barrows’ Estate, 156 A. 408, 103 
Vt. 501; Hood v. Haden, 82 Va. 588. 


19. See infra §§ 2211-2216. 
20. In re Zeile, 15 P. 455, 74 Cal. 
125; Reynold’s Estate, 11 Pa.Dist. 


387; Oakes v. Oakes, 9 Hare 666, 41 
Eng.Ch. 666, 68 Reprint 680, 683. 


“The question is whether a testator 
has at the time of his death the same 
thing existing. It. may be in a differ- 
ent shape—yet substantially the same 
thing.” Oakes v. Oakes, supra. 


[a] Reconveyance to settlor re- 
taining power of appointment.— 
Where property is settled in trust 
with a power of appointment by will 
reserved to the settlor and testa- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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and not where the property, although somewhat 
changed, remains the same in substance.2!_ Unless 
the particular property involved has at some time 
formed a part of the specific legacy claimed to have 
been adeemed, there is no room for the application 
of the law of ademption.?? Accordingly, there is an 
ademption where chattels bequeathed are lost at 
sea,”*> where bonds bequeathed become worthless,?# 
where the subject matter of the legacy is deprived of 
its legal status as property,?> where slaves or live 
stock bequeathed die,?° or where, after bequeathing 
a bank deposit, the testator withdraws such deposit 
from the bank.?7 Dissolution of a corporation does 
not of itself constitute an ademption of bequests of 
shares of stock therein,?® but to the extent to which 
a distribution of corporate assets is made to the tes- 
tator, as a stockholder, during his life, an ademption 
does result.2® Although it has been held that an 
ademption results where specific property bequeath- 
ed or devised is, at the testator’s death, subject to an 
option to purchase, which option is exercised there- 
after within the time fixed in the contract, in Eng- 
land®° and Canada,*1 under the authorities in this 
country, the destruction or disposition of the sub- 
ject matter of the legacies must have been during the 
- testator’s lifetime, and, where it is not assignable 
to that period, no ademption results,?? and so the 
existence of an executory contract with reference to 
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the property under which a third person has a right 
unexercised at the testator’s death, to demand its al- 
teration or transfer is insufficient for the purpose,?* 
and, a fortiori, a mere offer or proposal by the tes- 
tator to transfer or dispose of property does not op- 
erate to adeem a bequest thereof.** Where the tes- 
tator’s death and the loss or destruction of property 
specifically bequeathed occur in a common catastro- 
phe, there being nothing to show which of them came 
first, the legacy is treated as adeemed.?® 


{§ 2206] (2) Validity or Enforceability of Dispo- 
sition as Requisite. Any disposition of the proper- 
ty in the testator’s lifetime in order to work an 
ademption must be valid and enforceable.*® Hence, 
a contract for the sale of property cannot adeem 
a testamentary disposition thereof unless it is en- 
forceable,?7 and thus one void under the statute of 
frauds will not do so, even though the objection on 
that ground was not raised by either purchaser or 
executor and both undertake to go on with the con- 
tract after the testator’s death.** Similarly, where 
a gift by a testator to his legatee is invalid or void- 
able, it does not operate as an ademption or satisfac- 
tion. of the legacy;® it must comply with all the 
requisites as to delivery and intention demanded for 
gifts generally in order to be given such effect.*° 


[§ 2207] (3) Sale or Conveyance. A subsequent 


mentary appointment of specific items 
of the settled estate is made by the 
testator, reconveyance by the trus- 
tees to the settlor in the latter’s life- 
time does not adeem the Jegacies thus 
made under the testamentary appoint- 
ment, at least where the settlement 
itself never had any validity, being 
mistakenly founded on an_ invalid 
consideration. Jones v. Southall, 32 
Beav. 31, 55 Reprint 12. 


21. See infra §§ 2211-2216. 


22. First Nat. Bank v. Union Hos- 
pital of Fall River} 183 N.E. 247, 281 
Mass. 64. 


[a] Rule applied.—Under a specific 
legacy of stock deposited under a trust 
agreement to form a fund after his 
death, money and stock dividends de- 
clared in the testator’s lifetime and 
received and retained by him without 
ever passing into the trust holdings, 
were never a part of the specific be- 
quest so that, as to them, no question 
of ademption could arise. First Nat. 
Bank v. Union Hospital of Fall River, 
183 N.E. 247, 281 Mass. 64. 


23. Durrant v. Friend, 5 De G.& 
Sm. 343, 64 Reprint 1145. 

24. Gilmer’s Legatees v. Gilmer’s 
Ex’rs, 42 Ala. 9 

25. See cases infra this note. 

[a] Abolition of advowsons by 
disostablishment of church.—Frewen 
v. Frewen, L.R. 10 Ch. 610. 


[b] Emancipation of  slaves.— 
Johnson v. Osborne, 62 N.C. 59; Boy- 
kin y. Boykin, 21 S.C. 513. 

26. Ross \v. Carpenter, 9 B.Mon. 
(Ky.) 367, 50 Am.D. 513; Brady v. 


Brady, 28 A. 515, 78 Md. 461. 


27. Warren vy. Phebus, 297 P. 657, 
132 Kan. 816; Succession of McBur- 
ney, 111 So. 86, 162 La. 758; Timothy’s 
Estate, 7 Pa.Dist.&Co. 116; Bell’s Es- 
tate, 8 Pa.Co. 454. See Crawford v. 
McCarthy, 54 N.E. 277,.159 N.Y. 514 
(holding a specific bequest of a sum 
out of a fund on deposit in the name 
of a third person adeemed by the 
withdrawal of the deposit). 


Change of bank deposit by: 


Conversion into bonds see 
2214 text and note 97. 


Transfer to another bank see infra § 
2214 text and note 96. 


28. Walton vy. Walton, 17 Johns. 
Ch. (N.Y.) 258, 11 Am.D. 456. 


infra § 


29. Walton v. Walton, supra. 
30. ‘Lawes vy. Bennett, 1 Cox Ch. 
167, 29 Reprint 1111; Weeding v. 


Weeding, 1 Johns & H. 424, 70 Reprint 
812; In re Carrington, 145 L.T.Rep. 
N.S. 284. 


[a] Circumstances held not to 
vary rule.—(1) The text rule has 
been held equally applicable whether 
the option contract was entered into 
before or after the will (Weeding v. 
Weeding, 1 Johns.&H. 424, 70 Reprint 
812; In re Carrington, 145 L.T.Rep. 
N.S. 284), (2) and whether the sub- 
ject matter of the contract and of the 
testamentary provision is realty or 
personalty (In re Carrington, supra). 


31. Re Ferguson, 18 Man. 532; Re 
Hunter, 24 Ont.L. 5, 18 Ont.W.R. 299, 
2 Ont.W.N. 540, 19 Ont.W.R. 338, 2 
Ont.W.N. 1166. 


[a] As to so much of purchase 
money as has actually been paid the 
vendor, on the contract, prior to his 
death, the gift is adeemed. Re Hun- 
ter, 24 Ont.L. 5, 18 Ont.W.R. 299, ‘2 
Ont.W.N. 540, 19 Ont.W.R. 338, 2 Ont. 
W.N. 1166. 


32. Iowa.—In re Frahm’s Estate, 
94 N.W. 444, 120 Iowa 85. 


N.Y.—In re Shymer’s Estate, 242 N. 
Y.S. 234, 136 Misc. 334. 


N.C.—Rue v. Connell, 62 S.E. 306, 
148 N.C. 302. 


Pa.—Maynard v. Mechanics’ Nat. 
Bank, 1 Brewst. 483; Young’s Estate, 
15 Pittsb.Leg.J.N.S. 403, 32 Pittsb. 
Leg.J. 403. 


Tenn.—Thompson v. Thompson, 236 
S.W. 2, 145 Tenn. 335. 


[a] Rule applied.—Where the tes- 
tatrix specificially bequeathed arti- 


cles of clothing, jewelry, ete., which 
were destroyed with the sinking of 
the ship which produced the testa- 
trix’ death by drowning, the legacy 
did not adeem, the legatee being en- 
titled to the proceeds of the allowance 
paid on account of the loss of such 
articles. In re Shymer’s Estate, 242 
N.Y.S. 234, 186 Misc. 334. 


33. Whitlock v. Vaun, 38 Ga. 562; 
In re Frahm’'s Estate, 94 N.W. 444, 
120 Iowa 85; Rue v. Connell, 62 S.E. 
306, 148 N.C. 302; WLefebvre’s Estate, 
75 N.W. 971, 100 Wis. 192. Compare 
Hunter v. Mills, 6 S.E. 907, 29 S.C. 72 
(holding, where a contract for land, 
although unattended by a conveyance, 
was so far performed by the pur- 
chaser as to entitle him to specific 
performance, that the interest of a 
devisee of such land on princinles 
somewhat similar to those prevailing 
in case of ademption was extin- 
guished). But see Beal v. Grafton, 5 
Ga. 301 (dictum to contrary). 


[a] Tllustration.—Where the tes- 
tator having the right to have shares 
of stock in a corporation exchanged 
for its bonds petitioned to have the 
contract carried out and the company 
by resolution authorized such action 
but no such exchange was ever actual- 
ly made in the testator’s lifetime, a 
legacy of the stock was not adeemed. 
In re Frahm’s Estate, 94 N.W. 444 
120 Iowa 85. : 


34. Reed v. Reed, 68 Ga. 589. 


35. Durrant v. Friend, 5 De G.&Sm. 
343, 64 Reprint 1145. fu 


36. Thompson v. Ford, 236 S.W. 2, 
145 Tenn. 335. And see infra text and 
notes 37-40. 


37. Thompson v. Ford, supra. 
38. Thompson v. Ford, supra. 


39.. Brown v. Heller, 227 P. 594, 30 
N.M. 1. 
40. Clayton v. Akin, 38 Ga. 320, 95 


Am.D. 393. 


Essential elements of gifts inter 
vivos generally see Gifts §§ 15-37. 
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sale or conveyance of property specifically devised or 
bequeathed, nothing else appearing, constitutes an 
ademption,*! although it would be possible to follow 
the proceeds of such sale,+* and even though the 
property sold has not been fully paid for and a mort- 
gage has been taken to secure the purchase price ;** 
and the same result may follow from a sale or con- 
veyance of the property on which a specific legacy 


is charged.*# 


Baitment for hire. of personalty specifically be- 


41. Cal_—In re Mclaughlin’s Hs- 
tate, 275 P. 874, 97 Cal.App. 481. 


D.C.—Douglass v. Douglass, 
ADD. DC. 21: 


Ga.—Moncrief v. Shuman, 150 S.E 
98, 169 Ga. 217; Lang v. Vaughn, 74 
SePia12 70s6 137 1.Ga 67d, 40) a ReALN.S: 
542, Ann.Cas.1913B 52. 


Ind.—New Albany Trust Co. v. Pow 
ell, 64 N.E. 640, 29 Ind.App. 494. 


Kan.—Taylor v. Hull, 245 P. 1026, 
1028, 121 Kan. 102 [quot Cyc]. 


Md.—Gardner v. McNeal, 82 A. 988 
117 Md. 27, 40 L.R.A.N.S. 553, Ann.Cas. 
1914A 119; Brady v. Brady, 28 A. 
515, 78 Md. 461. 


Mass.—Trustees Unitarian Soe. v. 
Tufts, 23 N.E. 1006, 151 Mass. 76, 7 
L.R.A. 390; White v, Winchester, 6 
Pick. 48. See Clark v. Packard, 9 
Gray 417 (recognizing rule). 


Mo.—Dunlap v. Hart, 204 S.W. 525, 
274 Mo. 600, 3 A.L.R. 1493; Cozzens 
v. Jamison, 12 Mo.App. 452. 


N.H.—Gardner v. Gardner, 56 A. 
316, 72 N.H. 257. See Chase v. Moore, 
64 A. 21, 73 N.H. 533 (dictum to same 
effect). 


N.J.—Blair v. Scribner, 57 A. 318, 65 
N.J.Eq. 498 [rev on other grounds 60 
A. 211, 67 N.J.Eq. 583]. 


N.Y.—Ametrano v. Downs, 63 N.E. 
340, 170 N.Y. 388, 88 Am.S.R. 671, 58 
L.R.A. 719, 7 Prob.Rep.Ann. 664; Phil- 
son v. Moore, 23 Hun 152; In re Snow- 
den’s Estate, 245 N.Y.S. 204, 137 Misc. 
56; In re Foley’s Ex’r, 230 N.Y.S. 305, 
132 Misc. 232; In re Miller’s Estate, 
195 N.Y.S. 2538, 118 Mise. 877; Hosea 
v. Skinner, 67 N.Y.S> 527, 32 Misc. 653; 
Newcomb v. St. Peter’s Church, 2 
Sandf.Ch. 636. . 


N.C.—King v. Sellers, 140 S.E. 91, 
194 N.C. 533; Perry v. Perry, 95 S.E. 
98, 175 N.C. 141; Tayloe v. Bond, 45 
N.C. 5; Snowden vy. Banks, 31 N.C. 
873. See Nooe v. Vannoy, 59 N.C. 185 
(recognizing rule). 


Ohio.—Sharp v. McPherson, 
Ohio Cir.Ct. 181, 6 Ohio Dec. 634. 


Pa.—Balliet’s Appeal, 14 -Pa. 451; 
Alsop’s Appeal, 9 Pa. 374; Blackstone 
v. Blackstone, 3 Watts 335, 27 Am.D. 
359; In re Gibson’s Estate, 57 Pa. 
Super. 283 [aff 22 Pa.Dist. 482]; Arm- 
strong’s Estate, 8 Pa.Dist.&Co. 442; 
Annear’s Estate, 29 Pa.Dist. 44. See 
Cunningham’s Wstate, 34 Pittsb.Leg. 
J.N.S. 363 (recognizing rule). 


18 


10 


S.C.—Bailey v. Wagner, 21 S.C. 
Eq. 1. 
Tenn.—Ford v. Cortrell, 207 S.W. 


734, 736, 141 Tenn. 169 [quot Cyc]. 
See Thompson vy. Ford, 236 S.W. 2, 145 
Tenn. 335 (dictum to same effect). 


Va.—May v. Sherrard’s Legatees, 79 
S.E. 1026, 115 Va. 617, Ann.Cas.1915B 
1131; Hood v. Haden, 82 Va. 588; 
King’s Ex’rs v. Leegh’s' Adm’r, 8 
Leigh (35 Va.) 614. 


Eng.—Ashburner v. McGuire, 2 Bro. 
Ch. 108, 29 Reprint 62; In re Dowsett, 
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queathed, whose term has not expired at the testa- 
tor’s death, has been held a pro tanto ademption of 
the value of the use of the property for the term of 
the letting, on the theory that it constitutes a sale 
of such use for the term of the lease.*? 


[§ 2208] (4) Exchange. 
ing the subject matter of a specific legacy is exchang- 
ed. by the testator for another chattel not answering 


Where a chattel form- 


to the same description, the legacy is adeemed.*® 


[1901] 1 Ch. 398; Macdonald v. Irvine, 


8 Ch.D. 101; Harrison v. Jackson, 7 
Ch. Diy 339: 

Newfoundl.—Re Warren, 7 New- 
foundl. 112. 


See In re Frahm’s Estate, 94 N.W. 
444, 120 Iowa 85 (recognizing rule); 
Batchelor’s Succession, 19 So. 283, 48 
La.Ann. 278 (dictum to same effect); 
Burch v. McMillin, (Tex.Civ.App.) 15 
3.W.(2d) 86 (to same effect). 


[a] In Kentucky (1) the text rule 
‘ormerly prevailed (Schaefer Ve 
Voght’s Trustee, 67 S.W. 54, 113 Ky. 
41 2S yates 9; See McBrayer’s 
Adm’rs v. Yates, 214 S.W. 815, 185 Ky. 
140 [recognizing rule]; Haselwood v. 
Webster, 82 Ky. 409, 6 Ky.L. 376; 
Wickliffe v. Preston, 4 Metc. 178; 
Ross v. Carpenter, 9 B.Mon. 367, 50 
Am.D. 513 [all three dictum to same 
effect]), (2) but, under St. § 2068, 
where the devise or bequest is to an 
heir of the testator, no ademption re- 
sults from a subsequent sale of the 
property unless the testator so in- 
tended (Schaefer v. Voght’s Trustee, 
supra; Haselwood v. Webster, supra; 
Miller v. Miller, 4 Bush 482; Wick- 
liffe v. Preston, supra; Hocker v. 
Gentry, 3 Metc. 463. See McBrayer’s 
Adm’rs v. Yates, 214 S.W. 815, 185 Ky. 
140 [recognizing rule]; Durham v. 
Clay, 134 S.W. 153, 142 Ky. 96 [dictum 
to same effect]), (3) the burden being 
on those claiming such intention io 
show it (Haselwood’s Ex’r v. Webster, 
82 Ky. 409, 6 Ky.L. 376; Wickliffe v. 
Preston, 4 Metc. 178; Hocker v. Gen- 
try, 3 Metc. 463. See McBrayer’s 
Adm’rs v. Yates, supra; Schaefer v. 
Voght’s Trustee, 67 S.W. 54, 113 Ky. 
41, 23 Ky.L. 229 [both recognizing 
rule]). (4) The mere fact of sale 
creates no presumption as to inten- 
tion, which must be shown by other 
testimony (Haselwood v. Webster, 
supra; Miller v. Miller, 4 Bush 482; 
Wickliffe v. Preston, 4 Mete. 178), 
(5) but the mingling of the proceeds 
of the sale with the testator’s other 
personal estate generally has been 
held to afford evidence of an intention 
to adeem (Miller v. Miller, supra). 
(6) The provision of the statute ap- 
plies alike to sales of realty and of 
personalty. Miller v. Miller, supra; 
Wickliffe v. Preston, supra. (7) 
Where the devise or bequest is to oth- 
ers than such heir or heirs, the com- 
mon law rule still prevails. Reyn- 
olds’ Dx’r v. Reynolds, 218 S.W. 1001, 
187 Ky. 324; McBrayer’s Adm’rs v. 
Yates, 214 S.W. 815, 185 Ky. 140. See 
Durham’s Adm’r v. Clay, 134 S.W. 
153, 142 Ky. 96; Haselwood v. 'Web- 
ster, 82 Ky. 409, 6 Ky.L. 376 (both 
dictum to same effect); Miller’s 
Ex’r v. Melone, 58 S.W. 708, 109 Ky. 
133,225 Kyau 635, 95> Am SRA ress 
(recognizing rule). (8) St. § 4835 
was enacted to care for the situations 
where a part only of property devised 
is sold or where property sold by the 
testator is reacquired by him in his 
lifetime, in both of which cases the 
common law was deemed to enforce a 
total ademption of the devise, and has 


In some jurisdictions, statutes expressly except ex- 


no application to a case where the 
whole of the property is sold and 
never reacquired. Reynolds’ Ex’r v. 
Reynolds, supra. See Newby v. 
Union Bank & Trust Co., 243 S.W. 
11, 195 Ky. 481 (dictum to same ef- 
fect). 


Liability of deuizes to ademption 
see supra § 2201. 


Sale by guardian or committee dur- 
ing insanity of testator see supra § 
2202. 


42. Ga.—Moncrief v. Shuman, 150 
S.E. 98, 169 Ga. 217; Lang v. Vaughn, 
74 S.E. 270, 137 Ga. 671, 40 L.R.A.N.S. 
542, Ann.Cas.1913B 52. 


Kan.—Taylor v. Hull, 245 P. 1026, 
1028, 121 Kan. 102 [quot Cyc]. 


Md.—Gardner v. McNeal, 82 A. 988, 
117 Md. 27; 40 L.R.A.N.S. 553, Ann. 
Cas.1914A 119. See Johns Hopkins 
University v. Uhrig, 125 A. 606, 145 
Md. 114 (recognizing rule). 


N.Y.—Ametrano vy. Downs, 63 N.E. 
340, 170° N.Y. 388, 88 Am.S.R. 671, 
58 L.R.A. 719, 7 Prob.Rep.Ann. 664; 
In re Foley’s Ex’r, 230 N.Y.S. 305, 132 
Misc. 332;' Hosea v. Skinner, 67 N.Y.S. 
527, 32 Misc. 653. 


N.C.—Perry v. Perry, 95 S.E. 98, 
175 N.C. 141; Tayloe v. Bond, 45 N.C. 
5; Snowden v. Banks, 31 N.C. 373. 


Ohio.—Sharp v. McPherson, 10 Ohio 
Cir.Ct. 181, 6 Ohio Dec. 634. 


Pa.—Blackstone v. Blackstone, $ 
Watts 335, 27 Am.D. 359. 


Tenn.—Ford v. Cottrell, 207 S.W. 
734, 736, 141 Tenn. 169 [quot Cyc]. 


Va.—May v. Sherrard’s Legatees, 79 
oa 1026, 115 Va. 617, Ann.Cas.1915B 
Eng.—In re Dowsett, [1901] 1 Ch. 
eRe Harrison v. Harrison, 7 Ch.D. 


Chang's in form of security as work- 
ing ademption see infra § 2214. 


3 43. See infra § 2215 text and note 
44. Md.—Stewart v. 
Gill 46. 
Mo.—Marshall v. Hartzfelt, 71 S.W. 
1061, 98 Mo.App. 178. 


N.Y.—Logan v. Deshay, Clarke 209. 


Pa.—Walls v. Stewart, 16 Pa. 275; 
Balliet’s Appeal, 14 Pa. 451. 


Newfoundl.—Re Warren, 
foundl. 112. 


Compare Hart v. Hart, 8 S.E. 182, 
81 Ga. 785 (will held to have imposed 
particular duties and payments as 
charge on land whose devise was 
adeemed by a gift inter vivos so that 
ademption did not discharge such du- 
ties or destroy corresponding rights). 


45. Tayloe v. Bond, 45 N.C. 5. 


‘Lease of realty as change of form 
peed rise to ademption see infra § 


Pattison, 8 


7 New- 


46. Welch v. Welch, 113 So. 197, 
147 Miss. 728. 


For later cases, developments aiid changes in the law see Annotations, same title and section number. 
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changes of property for other property of like char- 
acter from operation as an ademption*? and will be 
enforced according to their terms,*® but, under such 
statutes, the properties involved must be the same in 
otherwise the statutory exception does 


character; 
not apply.*® 
[§ 2209] (5) Gift Inter Vivos. 


an ademption.®! In like manner, a 


47. See statutory provisions; and 
cases infra notes 48, 49. 

48. Reed v. Reed, 68 Ga. 589. 

49. Morgan v. Wolpert, 139 S.E. 


15, 164 Ga. 462: Lang v. Vaughn, 74 
DiGee WO lotmeGa.. ol, 40 leaRAIN:S. 
542, Ann.Cas.1913B 52. 


50. Reed v. Copeland, 50 Conn. 472, 
47 Am.R. 663; Roquet v. Bldridge, 
20 N.E. 733, 118 Ind. 147; Gardner v. 
McNeal, 82 A. 988, 117 Md. 27, 40 L. 
R.A.N.S. 553, Ann.Cas.1914A 119; Tip- 
ton v. Tipton, 1 Coldw. (Tenn.) 252. 
See Brown v. Heller, 227 P. 594, 30 
N.M. 1 (where the rule was applied 
to a deed of the testator’s entire es- 
tate to one who was the sole legatee 
except for a small pecuniary legacy 
to another); Wright v. Wright, 153 
S.E. 321, 198 N.C. 754 (gift of per- 
sonalty held to withdraw it from op- 
eration of residuary clause, on prin- 
ciples similar to those prevailing in 
the seed of ademption of specific lega- 
cies 


[a] Surrender of legatee’s note, 
held by the testator and bequeathed 
to the legatee along with other notes, 
in the testator’s lifetime is an ademp- 
ticn pro tanto. Gilmer’s Legatees v. 
Gilmer’s Ex’rs, 42 Ala. 9. 


51. Cull v. Cull, 157 S.E.. 124,. 42 
Ga.App. 626. 
{a] Illustration.—Gift of a mule 


by the testator to the legatee, not 
made in lieu of a legacy of the mule, 
was not an ademption of the legacy. 
call v. Cull, 157 S.E. 124, 42 Ga.App. 
626. 


52. Conn.—Jacobs v. Button, 65 A. 
mo 79 Conn. 360, 12 Prob.Rep.Ann. 
661. 


Ga.—Worrill v. Gill, 46 Ga. 482; 
Clayton v. Akin, 38 Ga. 320, 95 Am.D. 
3938. 

Towa.—Rice v. Rice, 125 N.W. 826, 
147 Iowa 1, 34 L.R.A.N.S. 917; Rice v. 
Rice, 119 N.W. 714. ‘ 


Mass.—Bradford v. Forbes, 9 Allen 
365. 

Minn.—In re Miller’s Estate, 160 N. 
W. 1025, 135 Minn. 377; In re Lan- 
sing’s Estate, 131 N.W. 1010, 115 Minn. 
73. 


Mo.—Marshall v. Hartzfelt, 71 S.W. 
1061, 98 Mo.App. 178. 


See Marshall y. Rench, 3 Del.Ch. 
239 (recognizing rule). 


53. Pickett v-. Leonard, 10 S.E. 466, 
104'N.C. 326; Brown’s Estate, 1 Am. 
TRee, (Pa): 126. 


54. Fisher v. Keithley, 43 S.W. 650, 
142 Mo. 244, 64 Am.S.R. 560. Com- 
pare Ferguson v. Bush, 7 S.W. 537, 9 
Ky.L. 886 (where the testator, having 
devised land, sold a part of it to an- 
other and conveyed the rest to the 


[69 C. J.—64] 


A specific legacy 
is adeemed or satisfied by a gift of the specific arti- 
cle or fund to the legatee;°° but a gift merely of a 
similar article or one of like kind does not constitute 
a devise of land is 
satisfied by a subsequent conveyance to the devisee of 
the same land,®? and, where the testator conveys to 
the devisee a part of the land devised, the devise is 
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satisfied pro tanto,°? but a conveyance of other realty 
to the devisee than that specifically devised to him 
does not operate thus,°* even where such a result is. 
intended;®*® nor, where the land given is subject to 
encumbrances whose payment the will directs so as 


to give the devisee a clear title, does a gift of the en- 


Action. 


tion ;°7 


devisee, and the part of it which had 
been sold was reconveyed to the tes- 
tator on account of the purchaser’s in- 
ability to pay, the conveyance of the 
unsold part was treated as a satis- 
faction of the entire devise). 


55. Fisher v. Keithley, 43 S.W. 650, 
142 Mo. 244, 64 Am.S.R. 560. 


[a] Where land is devised to sev- 
eral persons in fee in undivided 
shares, a subsequent conveyance by 
the devisor, to one of the devisees, of 
a part of the same land, will not re- 
voke, or be considered a satisfaction 
of, the devise to the grantee, but he is 
entitled to the land conveyed by deed, 
and to a share in the land remaining, 
under the will, although it appears 
there was a mutual mistake as to the 
effect of the deed, both parties sup- 
posing the land conveyed to be in lieu 
of the share given to the grantee by 
the will. Arthur v. Arthur, 10 Barb. 
(N.Y.) 9. 


56. Jacobs v. Button, 65 A. 150, 79 
Conn. 360, 12 Prob.Rep.Ann. 661; Brad- 
ford v. Forbes, 9 Allen (Mass.) 365. 


57. Willis v. Barrow, 119 So. 678, 
218 Ala. 549; Hoke v. Herman, 21 Pa. 
301; Keate’s Bstate, 16 Phila. (Pa.) 
257; Jones v. Southall, 32 Beav. 31, 
55 Reprint 12. See Davis v. Crandall, 
4°N. E721, 20 N.Y. 311-23 N.Y. Wkly. 
Dig. 82; Re Pilkington’s Trust, 13 
L.T.Rep.N.S. 35 (both dictum to same 
effect); Updike v. Tompkins, 100 Ill. 
406 (where will directed note to be 
canceled and thereafter the note was 
paid off and still later a new note for 
a subsequent loan given’ the testator, 
the cancellation provisions did not 
apply to the later note). Compare 
Sidney v. Sidney, L.R. 
(where the testator by will 
favorable provisions as to manner of 
payment and interest in favor of a 
debtor, who paid off the specific debts 
thus dealt with in the will and con- 
tracted fresh debts in the testator’s 
lifetime, the provisions of the will 
respecting the debts existing at the 
time it was executed did not extend 
to those contracted thereafter). 


53. U.S.—Georgia Infirmary for 
Relief, etc., of Aged, etc., Negroes v. 
Jones, 37 F. 750 [appeal dism 13 S.Ct. 
1047, 149 U.S. 774, 37 T.Ed. 966): 


Cal.—In re Jepson’s Estate, 186 P. 
352, 181 Cal. 745. 


Colo.—Nusly v. Curtis, 85 P. 846, 
36 Colo. 464, 7 L.R.A.N.S. 592, 118 Am. 
S.R, 113, 10 Ann.Cas. 1134. 


La. 19 So. 
283, 48 La.Ann. 278; Hepp v. Lafon- 
ta’s Ex’rs, 4 Mart.N.S. 428. 


Me.—In re Stilphen, 60 A. 888, 100 
Me. 152, 4 Ann.Cas, 158. 


Mass.—Moffatt v. Heon, 136 N.E. 
123, 242 Mass. 201. 


‘ 


cumbered land constitute a full ademption of the 
intended devise of the unencumbered land.*® 


[§ 2210] (6) Collection or Payment of Choses in 
Payment of a debt made the object of a 
specific legacy extinguishes the legacy by ademp- 
a specific bequest of a chose in action is 
adeemed where the testator collects the amount in 
his lifetime,®’ even though it would be possible 


N.J:—Blair v. Scribner, 57 <A. /318, 
65 N.J.Eq. 498 [rev on other grounds 
60 A. 211, 67 N.J.Eq. 583]. See Pren- 
dergast. v. Walsh, 42 A. 1049, 58 N.J. 
Eq. 149 (recognizing rule). 


N.Y.—Abernethy v. Catlin, 2 Dem. 
Surr. 341. 


a ohion eibreasn v. Alban, 10 Ohio 


Pa.—In re Pruner’s Estate, 70 A. 
1000, 222 Pa. 179, 40 L.R.A.N.S. 561; 
Smith’s Appeal, 103 Pa. 559; Ludlam’s. 
Estate, 13 Pa. 188 [aff 1 Pars.Eq.Cas. 
116]; Tweitmann’s Estate, 9 Pa.Dist. 
&Co. 731. See Semple’s Estate, 22 Pa. 
Dist. 902 (dictum to same effect). 


R.I.—In re Martin, 54 A. 589, 25 R. 
I. 1, 8 Prob.Rep.Ann. 456; In re Till- 
inghast, 49 A. 634, 23 R.I. 121. 


S.C.—Rogers y. Rogers, AP S.E. 176, 
67 S.C. 168, 100 Am.S.R. 72 


Eng.—Ashburner v. a gates 2 Bro. 
Ch. 108, 29 Reprint 62. 


Ont.—Re Rally, 25 Ont.L. 112, 20 
Ont.W.R. 482. 


See Tanton v. Keller, 47 N.E. 376, 
167 Ill. 129 [aff 61 Ill.App. 625]; Tip- 
ton v. Tipton, 1 Coldw. (Tenn.) 252 
(both dictum to same effect); Lutig 
v. Hance, 32 A. 343, 81 Md. 416; Ford 
v. Ford, 23 N.H. 212; Hill’s Adm’rs vy. 
Hill, 103 S.B. 605, 607, 127 Va. 341 [cit 
Cyc] (all three recognizing rule). 


[a] Although collection is by at- 
torney who has not yet turned the 
money received on the obligation over 
to the testator at the latter’s death,. 
the rule applies if the obligor has 
been discharged of his obligation. 
Batchelor’s Succession, 19 So. 283, 48 
La.Ann. 278. 


{b] Payment need not be in mon-. 
ey (1) any other arrangement which 
operates as a collection and discharge 
of the obligation being sufficient, even 
though it involves the taking of other 
obligations of a different obligor. 
Rogers v. Rogers, 45 S.B. 176, 67.S.C. 
168, 100 Am.S.R. 721. (2) According- 
ly one to whom a mortgage is be- 
queathed does not acquire the right 
to another mortgage given by a third 
person purchasing the encumbered 
land at foreclosure sale. Beck vy. Mc- 
Gillis, 9 Barb. (N.Y.)-. 35. 


[c] Receipt of less sum than that 
owing under the obligation (1) may 
be sufficent, if it is received by the 
testator as a complete satisfaction 
thereof (Smith’s Appeal, 103 Pa. 559); 
(2) if merely received to apply on the 
obligation, the payment is an ademp- 
tion to the extent of the partial satis- 
faction (Hepp v. Lafonta, 4 Mart.N. 
S. (La.) 428; In re Martin, 54 A. 589, 
25. Repay ilses ’Prob. Rep.Ann. 456). 


[d] Remainder interest in estate, 
—Where, property having been set- 
tled on a life tenant with remainder 


1010 [69 C.J.] 


to follow the proceeds,®® where he cancels, surren- 
ders, or releases the obligation,®® or where it is ex- 
tinguished by a discharge in bankruptey.®! Thus, 
while the mere delivery to,°? or acceptance by,®* the 
testator, of money or property coming to him as his 
share in an estate, which share he has provided by 
his will is to go to another, is not of itself and with- 
out more an ademption of the latter’s legacy, the 
items thus delivered and accepted being identically 
the same after as before the delivery and acceptance, 
after property thus collected is mingled by the tes- 
tator with the general assets of his estate, so as to 
destroy its identity, the legacy is adeemed.** So, 
where callable stock is called by corporate action, 
a legacy of the stock is adeemed,*® even though pay- 
ment as to a part is taken in company debentures, 
pursuant to a privilege accorded stockholders, at 
least where title'to the debentures does not come di- 
rectly from the company but through participating 
bankers.®® Similarly, where the testator in his life- 
time collects the cash surrender value of life insur- 
ance policies whose proceeds have been bequeathed, 
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it has been held that such conduct works an ademp- 
tion;°7 and a like result follows where the testator 
having bequeathed specific choses in action, the obli- 
gor becomes insolvent, and the testator in his lfe- 
time receives dividends from the bankrupt estate on 
account of the obligation,®*® or where a ground rent, 
forming the subject matter of a legacy, is redeemed 
and extinguished.®® 


Voluntary or compulsory character of payment. 
Some of the earlier cases made a distinction between 
a voluntary and a compulsory payment by the debtor, 
holding that, where the debtor came forward of his 
volition and without solicitation and paid the debt 
in the testator’s lifetime, the testator’s acceptance 
of the money did not indicate an intention to take 
back the legacy, but if he, of his own will, constrain- 
ed the debtor to pay, then his act was regarded as 
evincing an intention, subject to yield to evidences 
of an actual contrary intention, to adeem the lega- 
ey;7° but later authorities have repudiated such dis- 
tinetion."? 


as to a part thereof to the testator 
absolutely if the life tenant die with- 
out issue and also as to the balance 
in case the tenant fail to exercise a 
power of appointment, the testator 
bequeathed the interest, if any, com- 
ing to him under such settlement, to 
be paid the legatee as and when it 
should fall due and be collected by 
the executors, and, where the life 
tenant thereafter died in the testa- 
tor’s lifetime without making ap- 
pointment, and the testator collected 
the whole of the property, the legacy 
was adeemed. Oliver v. Oliver, L.R. 
11 Eq. 506. 


[e] Surrender of shares of stock 
bequeathed pursuant to option ex- 
tended to the stockholders by the 
company .to turn in a certain propor- 
tion of their shares for cash was an 
ademption to the extent of the stock 
so surrendered. Drake v. True, 56 A. 
749, 72 N.H. 322. 


59. Cal.—In re Babb’s Estate, 252 
P. 10389, 200 Cal. 252. 


Mass.—First Nat. Bank vy. Perkins 
Institute for Blind, 176 N.B. 532, 275 
Mass. 498; Moffatt v. Heon, 136 N.E. 
123, 242 Mass. 201; Mitchell v. Dan- 
forth, 12 Cush. 330 


N.Y.—Abernethy v. Catlin, 2 Dem. 
Surr. 341. 


Pa.—In re Pruner’s Estate, 70 A. 
1000, 222 Pa. 179, 40 L.R.A.N.S. 561; 
Tweitmann’s Estate, 9 Pa.Dist.&Co! 
pike 

S.C.—Rogers v. Rogers, 45 S.E. 176, 
67 S.C. 168, 100 Am.S.R. 721. 


Tenn.—American Trust, etc., Co. v. 
Balfour, 198 S.W. 70, 138 Tenn. 385, 
L.R.A.1918D 536. 

Eng.—Jones v. Southall, 
31, 55 Reprint 12. 


See Hill’s Adm’rs v. Hill, 103 S.E. 
605, 607, 127 Va. 341 [cit Cyc] (recog- 
nizing rule). 


60. Tolman vy. 


32 Beav. 


Tolman, 27 A. 184, 


85 Me. 317; Wheeler v. Wood, 62 N. 
W. 577, 104 Mich. 414. 
[a] Dlustration.—Where, having 


bequeathed purchase-money notes, the 
testator later on a reconveyance to 
him of the property surrendered the 
notes and then resold the property to 
a different purchaser, taking notes 
therefor, the legacy was adeemed. 
Tolman y. Tolman, 27 A. 184, 85 Me. 


317, 


61. Wyckoff v. Perrine’s Ex’rs, 37 
N.J.Eq. 118. 


62. In re Cooper’s Hstate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380]. 


[a] Transfer of mortgages coming 
to the testator from another estate so 
that they stand in her name is not 
an ademption, where they remain 
identical at the time of such transfer 
and of the testator’s death in other 
particulars. In re Tillinghast, 49 A. 
6345423 A. Lesl2d: 


63. In re Cooper’s Estate, 123 A. 
45, 95 N.J.Eq. 210, 30 A.L.R. 673 [rev 
119 A. 634, 94 N.J.Eq. 380]; In re 
Tillinghast, 49 A. 634, 23 R.I. 121. 


64. Cal.—In re Babb’s Estate, 252 
P. 1039, 200 Cal. 252; In re Goodfel- 
low’s Estate, 137 P. 12, 166 Cal. 409; 
In re McLaughlin’s Estate, 275 P. 874, 
97 Cal.App. 481. 


Mass.—Mitchell 
Cush. 330. 


N.C.—Aydlett v. Small, 20 S.E. 163, 
DD a IN CG ake 


R.I.—In re Tillinghast, 49 A. 634, 
23 R.I. 121. 


Sap eT AARON v. Tabois, 30 Ch.D. 


But see Littig v..Hance, 32 A. 343, 
81 Md. 416 (contrary result where 
legacy was of fund arising from par- 
ticular estate rather than specifically 
of the interesa in the estate); Reyn- 
olds’ Estate, 11 Pa.Dist. 387 (legacy 
of ‘‘the property I inherit from my 
father’ held not adeemed by collec- 
tion of choses in action or sale of 
securities, combination with assets 
received from another source, and in- 
vestment and management of the 
whole property as a unit). 


[a] Partial distribution.—After 
his distributive share of such an es- 
tate has been in part paid to the tes- 
tator and thereafter treated as part 
of his general estate, even though 
there has been no final settlement be- 
fore the testator dies and although 
moneys are traceable and corporate 
securities are held by him without a 
sale thereof, the legacy is adeemed 
exeept to the extent of the distribu- 
tion made after the testator’s death. 
In re Babb’s Estate, 252 P. 1039, 200 
Cal. 252; Aydlett v. Small, 20 S.E. 


v. Danforth, 12 
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65. First Nat. Bank v. Perkins In- 
stitute for Blind, 176 N.E. 532, 275 
Mass. 498. See Keate’s Estate, 16 
Phila. (Pa.) 257 (call of state loan by 
state). 


66. First Nat. Bank v. Perkins In- 
stitute for Blind, 176 N.E. 532, 275 
Mass. 49\8. 


Change in form of security result- 
ing from corporate reorganization or 
refinancing generally see infra § 2214. 


67. American Trust & Banking Co. 
v. Balfour, 198 S.W. 70, 138 Tenn. 385, 
L.R.A.1918D 536. 


68. Ashburner v. McGuire, 2 Bro. 
Ch. 108, 29 Reprint 62. 


69. Harshaw v. Harshaw, 39 A. 89, 
184 Pa. 401; Donaldson’s Estate, 1 
Pa. Dist) 235411 Pa-.Co, site 


70. Stout v. Hart, 7 N.J.Law 414; 
Wyckoff v. Perrine’s Ex’rs, 37 N.J. 
Eq. 118; Abernethy v. Catlin, 2 Dem. 
Surr. (N.Y.) 341; Hoke v. Herman, 
21 Pa. 301; Ludlam’s Estate, 1 Pars. 
Bq.Cas. 116 [aff 13 Pa. 188]; Drink- 
water v. Falconer, 2 Ves. 623, 28 Re- 
print 397. 


71. Mass.—F¥irst Nat. Bank v. Per- 
kins Institute for the Blind, 176 N. 
E. 532, 275 Mass. 498. See White v. 
Winchester, 6 Pick. 48 (dictum to 
same effect). 


N.J.—Wyckoff v. 
37 N.J.Eq. 118. 


N.Y.—Abernethy y. Catlin, 2 Dem. 
Surr. 341. 


Pa.—Hoke vy. Herman, 21 Pa. SOs 
Ludlam’s Estate, 13 Pa. 188 [aff 1 
Pars.lNq.Cas. 116]. 


Eng.—Ashburner v. McGuire, 2 Bro. 
Ch. 108, 29 Reprint 62. 


See Tanton vy. Keller, 47 N.E. 376, 
167 Til, 129" Gate’ 61) Ty, Abp. 625] (dic- 
tum to same effect). 


“There is no ground Sy LOLeney 
distinction between a voluntary re- 
ceipt by the te&Stator of a debt spe- 
cifically bequeathed, and one coerced 
by suit or demand. In both cases the 
legacy of the debt, so far as payment 
has been made is extinguished.’ 
Ludlam’s Estate, 1 Pars.Eq.Cas. 116, 
121 [aff 13 Pa. 188]. 


[a] Liquidating dividends arising 
on the dissolution of a corporation or 


Perrine’s Ex’rs, 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2211-2213] 


[§ 2211] (7) Changing Form or Location of Prop- 
erty or Nature of Interest—(a) Rule Stated. The 
test of ademption, it has been said, is such a change 
in the subject matter of the legacy as to destroy its 


identity ;"? a change in the nature of the property, 


of that character, works an ademption.** However, 
where the property is retained at all times by the tes- 
tator but the gift is claimed to have been adeemed 
by a change in its character, there must ordinarily 
be such a change in form as to render it incapable of 
identification;7* slight or immaterial changes will 
not work an ademption;*® an alteration which does 
not wholly destroy the identity of the property is in- 
sufficient to adeem the gift,7® and thus a suspen- 
sion or temporary discontinuance of business will 
not adeem a gift of a going business where the stock 
in trade is kept intact with the purpose present at 
all times in the testator’s mind of resuming business 
operations." 


[§ 2212] (b) Significance of Intention. While, 
as hereinbefore stated,*® it is commonly held that, 
granted the disappearance of the subject matter by 
reason of some conduct of the testator, it is immate- 
rial whether he intended it to operate as an ademp- 
tion, yet, where the conduct relied on is some change 
in its form or location, the property not having been 


its consolidation with another com- 
pany are adeemed to the extent to} 18 


WILLS 


Rit ae v. Smith, 45 N.C. 


[69 C.J.] 1011 


altogether lost or extinguished as a separate and 
distinct item of his estate, the testator’s intention is 
recognized as- being of significance on the question 
of what the property was that was intended to go by 
the will and consequently whether the change has so 
affected the substance of the gift as to cause an 
ademption,?® since it is a question of intention, deter- 
mined in the hght of rules of construction, what 
property forms the subject matter of a devise’® or 
legacy ;5t whether the form or location in which the 
property exists at the time of the will is merely de- 
seriptive or is so far link:d with the essence of the 
eift that a change therein will work an ademption 
depends on such intention.’? In case of legacies to 
children by their parents, the courts are reluctant to 
adopt the conclusion that there is an ademption, in 
the absence of some change of circumstances, and 
will seek some mode of explanation to prevent that 
result.£2 Where the will manifestly contemplates 
a disposition of all the testator’s property, the con- 
tention that particular testamentary g fts have been 
adeemed will be less readily adopted,** although, 
of course, a mere intention not to die intestate is as 
ineffective to prevent an ademption as is any other 
matter of intention.®® 


[§ 2213] (c) Changes of Location. Thus a mere 


aa nd see cases passim infra §§ 2213-— 
2216. 


a 


which they have actually been paid 
to the testator, a stockholder in the 
extinct corporation, but any unpaid 
part goes to the person to whom a 
specific legacy of the stock is given. 
Goode v. Reynolds, 271 S.W. 600, 208 
Ky. 441, 63 A.L.R. 631. 


72. King v. Sellers, 140 S.E. 91, 194 
NG: 533: 


73 Ky.—Durham’s Adm’r v. Clay, 
134 S.W. 153, 142 Ky. 96. 


Md.—Elwyn v. De Garmendia, 128 
A. 918, 148 Md. 109, 40 A.L.R. 553. 


N.Y.—In re Ireland’s Estate, 177 N. 
| BY 405,257 N.Y. 55." Seer Matter of 
Brann, 114 N.E. 404, 219 N.Y. 2638, L. 
R.A.1918B 663 (dictum to same ef- 
fect). 


N.C.—Starbuck v. Starbuck, 93 N.C. 
183. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


74. Blair v. Scribner, 57 A. 318, 65 
N.J.Eq. 498 [rev on other ground 60 
A. 211, 67 N.J.Eq. 583]; Doughty v. 
Stillwell, 1 Bradf.Surr. (N.Y.) 300; 
Wiggins v. Cheatham, 225 S.W. 1040, 
143 Tenn. 406, 13 A.L.R. 169. 

75. In re Frahm’s Estate, 94 N.W. 
444, 120 Iowa 85; Durham’s Adm’r v. 
Clay, 134 S.W. 153, 142 Ky. 96; Shaf- 
fer’s Succession, 23 So. 739, 50 La. 
Ann. 601; In re Bradley’s Hstate, 194 
N.Y.S. 888, 119 Mise. 2; Doughty v. 
Stillwell, 1 Bradf.Surr. (N.Y.) 300. 


76. Cal.—In re McLaughlin’s Es- 
tate, 275 P. 875, 97 Cal.App. 485. 


La.—Shaffer’s Succession, 23 So. 


739, 50 La.Ann. 601. 

Md.—Joynes v. Hamilton, 57 A. 25, 
98 Md. 665. 

Mich.—In re Mandelle’s Estate, 233 
N.W. 230, 202 Mich. 375. 

N.H.—Ford v. Ford, 23 N.H. 212. 

N.J.—Blair v. Scribner, 57 A. 318, 
65 N.J.Eq. 498 [rev on other grounds 
60 A. 211, 67 N.J.Eq. 583]. 

N.Y.—Doughty v. Stilwell, 1 Bradf. 
Surr. 300. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Va.—Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va‘) 758, 800. 


Eng.—Oakes v. Oakes, 9 Hare 666, 
41 Eng.Ch. 666, 68 Reprint 680: In re 
Clifford, [1912] 1 Ch. 29; Re Vickers, 
81 L.T.Rep.N.S. 719; Re Pilkington’s 
Trust, 13 L.T.Rep.N.S. 35. 


“Tt is not necessary that the sub- 
ject shall continue the same in name, 
provided it continues the same in sub- 


stance.” Skipwith v. Cabell’s Ex’rs, 
supra. 
77. Wiggins v. Cheatham, 225 S.W. 


1040, 143 Tenn, 406, 13 A.L.R. 169. 


[a] Actual resumption of, or en- 
gagement in, business by the testator 
at the time of his death is not essen- 
tial to prevent an ademption, under 
such circumstances. Wiggins v. 
Cheatham, 225 S.W. 1040, 143 Tenn. 
406, 13 A.L.R, 169. 


78. See supra § 2203. 


79. Iowa.—In re Frahm’s Estate, 
94 N.W. 444, 120 Iowa 85. 


La.—Succession of Canton, 
218, 144 La. 113. 


Md.—Gilmer v. Aldridge, 141 A. 377, 
154 Md. 632; Elwyn v. De Garmendia, 
128 A. 918, 148 Md. 109, 40 A.L.R. 553. 


N.H.—Blaisdell v. Coe, 139 A. 758, 
838 N.H. 167, 65 A.L.R. 626. See 
Morse vy. Converse, 113 A. 214, 215, 80 
N.H. 24 (‘‘whether the evidence of 
revocation furnished by a change in 
form of securities bequeathed can be 
rebutted by evidence as to testator’s 
intention in making the change or not, 
it is clear that there can logically 
be no ademption of the legacy unless 
the change is itself of such a char- 
acter as to establish a change in tes- 
tamentary intention’’). 

N.Y.—Doughty v. Stilwell, 1 Bradf. 
Surr. 300. 

Va.—Hill’s Adm’rs v. Hill, 103 S.E. 
605, 607, 127 Va. 341. 


See Rue v. Connell, 62 S.BH. 306, 148 
N.C. 302 (to same effect). 


80 So. 


“Tt is, of course, true that, in case 
of total loss or destruction of the 
thing bequeathed. the intention of 
the testator is not material; for in 
such a case the ademption results 
because the testator does not have 
any power at his death to dispose of 
the subject. But, on the other hand, 
it would seem to be a sound rule that 
a mere change of the name and form 
of the thing bequeathed, or a mere 
change in the character of the securi- 
ity bequeathed, will not necessarily 
work an ademption, and the result 
may in such cases depend upon the 
intention of the testator.’’ Hill’s 
Adm’rs v. Hill, supra. 


0. See supra §§ 1407-1429. 
81. See supra §§ 1430-1464. 


82. Elwyn v. De Garmendia, 128 A. 
913, 148 Md. 109, 40 A.L.R..553; Joynes 
v. Hamilton, 57 A. 25, 98 Md. 665; 
Chase v. Moore, 64 A. 21, 73 N.H. 533; 
Reynolds’ Estate, 11 Pa.Dist. 387; 
In re Dowsett, [1901] 1 Ch.-398. 


[a] Testamentary appointment.— 
(1) This preliminary question of con- 
struction has been held to arise in 
cases where the testamentary provi- 
sion is by virtue of a testamentary 
power of appointment conferred on 
the testator by another will (In re 
Dowsett, [1901] 1 Ch. 398), (2) and 
this whether such power is general 
or special (In re Dowsett, supra). (3) 
Whether subsequent dealings with the 
property effect an ademption depends © 
on whether, on the true construction 
of his will, the testator has appointed 
the property subject to the power, in 
whatever way invested, or whether he 
has appointed a specific property and 
nothing else. In re Brozier Creagh’s 
TEUSCS, L918] Mie ir. woes 


83. King v. Sellers, 194 N.C. 533, 
140 S.E. 91. 


84. In re McLaughlin’s Estate, 275 
P. 875, 97 Cal.App. 485; Johns Hop- 
kins Univ. v. Uhrig, 125 A. 606, 145 
Md. 114. 

85. Gardner v. McNeal, 82 A. 988, 


117 Md. 27, 40 L.R.A.N.S. 553, Ann. 
Cas.1914A 119. 


1012 [69 C.J.] 


change in location, where the identification of the 
property is not dependent on location, is insuffi- 
cient ;*° nevertheless, where securities are described 
as those included in a certain receptacle, if such loca- 
tion is intended to be an essential incident in de- 
termining what property is to pass, the withdrawal 
of securities by the testator from the receptacle 
adeems the legacy to the extent of such withdraw- 


als.87 


{§ 2214] (d) Changes in Form of Security or 
Fund. Unless the intention of the testator was to 
give specific securities of the exact form or nature 
mentioned in the will,’ a change in the form of a se- 
curity bequeathed does not necessarily work an 
So, unless the exact and identical se- 
eurity mentioned is what was intended as the subject 
matter of the bequest, there is no ademption where 
notes®® or bonds®! bequeathed are renewed, even 
though the renewal instruments have a different ob- 


ademption.®® 


Strict ademption as independent of 
intention see supra § 2208. 

s6. Ala.—Willis v. Barrow, 119 So. 
678, 218 Ala. 549. 

N.H.—Chase v. Moore, 64 A. 21, 73 
INE 533. 

N.J.—Prendergast v 
1049, 58 N.J.Eq. 149. 

N. Y.—In re Fhompson, 111 N.E. 762, 
DiGeNaven Lil fren den iiili2 INES. LORS: 
ZiigeNeY).660)}). 

R.I.—In re Tillinghast, 49 A. 634, 
Dorval Lode 
_ Tenn.—Wiggins v. Cheatham, 225 
ae 1040, 143 Tenn. 406, 13 A.L.R. 


Walsh, 42 A. 


fa] Although gift is described by 
reference to place where it is located, 
its removal to some other place does 
not adeem it, where it is identifiable 
at all times as the property which the 
testator had in contemplation. Chase 
v. Moore, 64 A. 21, 73 N.H. 533; Pren- 
dergast v. Walsh, 42 A. 1049, 58 N.J. 
Eq. 149; Wiggins v. Cheatham, 225 
S.W. 1040, 143 Tenn. 406, 13 A.L.R. 
169. 


[b] Where statement of property’s 
lecation is merely descriptive, the 
terms of description are not neces- 
sarily referable to the time of the 
testator’s death. Willis v. Barrow, 
119 So. 678, 218 Ala. 549. 


Transfer of deposit from named 
bank to different bank see infra § 2214 
text and note 96. 

87. Succession of Canton, 
218, 144 La. 113. 

88. Significance of factor of inten- 
tion see supra § 2214. 

89. Ky.—Goode v. Reynolds, 271 S. 
W. 600, 603, 208 Ky. 441, 63 A.L.R. 631 
{quot Cyc]. 

Md.—Johns Hopkins Univ, v. Uhrig, 

125 A. 606, 610, 145 Md. 114 [quot 


80 So. 


Cyc]. 
N.J.—Blair v. Scribner, 57 A. 318, 
65 N.J.f2q. 498 [rev on other grounds 


60 A. 211, 67 N.J.Eq. 583). 


N.Y.—Gardner v. Printup, 2 Barb. 
83; Matter of Howard’s Hstate, 94 
N.Y.S. 86, 46 Misc. 204, 4 Mills Surr. 
454; Doughty v. Stilwell, 1 Bradf. 
Surr. 300. 

Va.—Skipwith v. Cabell’s Ex’r, 19 
Gratt. (60 Va.) 758. 

W.Va.—Cornwell v. Mt. Morris 
Methodist Episcopal Church, 80 S.E. 
148, 73 W.Va. 96. 


pRrust, 13... LaRepuNtS. soe 
iv. Hinckley, 95 N.E. 798, 
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[§§ 2213-2214 


ligor than the original,®? inelude the accrued interest 
due on the prior note as part of the principal sum 
stated,®? or are secured whereas the earlier ones were 
unsecured ;°4 where the proceeds of such notes, when 
collected, are segregated and reinvested in other 
identifiable security which constitutes a distinct in- 
dividual item in the estate;?° where a bank deposit 
is transferred from the bank where it was located at 


the execution of the will to another bank, being kept 


And see passim infra text and notes 


90.. Shaffer’s Succession, 23 So. 739, 
50 La.Ann. 601; Ford ‘v. Ford, 23 IN. H. 
212; Anthony v. Smith, 45 N.C. 188. 


91. Stout v. Hart, 7 N.J.Law 414; 
Doughty v. Stilwell, 1 Bradf.Surr. 
(N.Y.) 300. 


92. Shaffer’s 
739, 50 La.Ann. 601; 


Succession, 23 So. 
Ford vy. Ford, 23 


INGE ea ba So vOlte Vel tart 7 NM any, 
414; Doughty v. Stilwell, 1 Bradf. 
Surr. (N.Y.) 300. 
93. Anthony v. Smith, 45 N.C. 188. 
94. Ford -vi Ford, 23) NHS 212, 
95. King v. Sellers, 140 S.E. 91, 
194 N.C. 533. { 
96. Willis v. Barrow, 119 So. 678, 
218 Ala. 549; Prendergast v. Walsh, 


44 A. 1049, 58 N.J.Eq. 149. 


97. Cornwell v. Mt. Morris M. E. 
Church, 80 S.E. 148, 78 W.Va. 96. 


98. Fidelity Title & Trust Co. v. 
Young, 125 A. 871, 101 Conn. 359; In 
re Peirce, 54 A. 588, 25 R.I. 34; In re 


' Leeming, [1912] 1 Ch. 828; In re Clif- 
‘ford, 


[1912] 1 Ch. 29; In re Green- 
Re Pilkington’s 
See Pope 
209 Mass. 
323 (rule applied to negotiable voting 
trust certificates bearing option to 


berry, 55 Sol.J. 633; 


take stock in new corporation where 


reorganization was instituted but not 
completed prior to the _ testator’s 
death); and cases infra this note. 
And see infra text and note 2. Con- 
tra Kepple’s Estate, 19 Pa.Dist. 627. 


[a] Acceptance of stock of succes- 
sor, for bonds of original, corpora- 
tion does not adeem a legacy of such 
bonds. Re Piikington’s Trust, 13 L. 
T.Rep.N.S. 35. 


[b] Change from par value to no 
par stock by action of the corpora- 
tion and acceptance thereof by the 
testator by exchanging his par stock 
for no par works no ademption. In re 
Mandelle’s Estate, 233 N.W. 230, 252 
Mich. 375. 


[ce] Where corporation changes its 
name (1) and the testator accepts 
stock in the new corporation in re- 
turn for that which he held in the 
old, no ademption results (Johns Hop- 
kins University v. Uhrig, 125 A. 606, 
145 Md. 114; In re Bradley’s Estate, 
194 N.Y.S. 888, 119 Mise. 2; Walton v. 


Walton, 7 Johns.Ch. (N.Y.) 258, 11 
Am.D. 456; In re Clifford, [1912] 1 
Ch. 29. See Gardner v. Gardner, 56 


there in a separate account,®® or is changed into an 
investment in bonds;°? where as a consequence of 
a corporate reorganization or of a refinancing scheme 
the testator accepts stock®® or bonds®® of the same 
or the successor corporation in exchange for stock 
or bonds held before the reorganization or refinanc- 
ing operations,! as where stock or bonds in a consoli- 
dated corporation are accepted by the testator in 
lieu of stock in a component corporation which he 
had bequeathed ;? 


where corporate bonds are ex- 


A. 316, 72 N.H. 257 [to same effect]; 
Pruyn v. Sears, 161 N.Y.S. 58, 96 Misc. 
200 [dictum to same effect]), (2) even 
though the change be due to action of 
the state in appropriating to itself 
the original company and issuing the 
shares of stock in the successor to 
stockholders as evidence of their in- 
terest in the state-controlled organ- 
ization (Walton v. Walton, supra). 


[d] Splitting of shares.—Where 
the refinancing takes the form of 
lessening the par value of shares and 
exchanging several shares of the new 
issue for each share of the earlier, 
there is neither a total ademption by 
which the legatee is deprived of the 
legacy nor a partial ademption limit- 
ing him to such number of shares of 
the new issue as he was given of the 
other, but he is entitled to have so 
many of the shares of the new as are 
equivalent to the number of shares of 
the old issue left him, Fidelity 
Trust, ete, Co. v. Young,” 125 “Al+8Tis 
101 Conn. 359; In re Martin’s Will, 
LTO. ON. EY 1510, 2527 N. ¥eeb823 Enione 
Leeming, [1912] 1 Ch. 828; In re Clif- 
ford, [1912] 1 Ch. 29; In re Green- 
berry, 55 Sol.J. 633; Macfarlane v. 
Macfarlane, [1910] S.C. 325, 47 Se.L. 
Rep. 266, [1910] 1 Se.L.T. 40. 


99. Spinney v. Eaton, 87 A. 378, 
111 Me. 1, 46 L.R.A.N.S. 535; Johns 
Hopkins 'Univ. v. Uhrig, 125 A. 606, 
145 Md. 114; Oakes v. Oakes, 9 Hare 
666, 41 Eng.Ch. 666, 68 Reprint 680; 
In re Loveman, 48 L.J.Ch. 565. Com- 
pare In re Humphreys, 60 Sol.J. 105 
(holding that a gift of “all my 
shares” in certain companies, where 
the shares originally held were on 
corporate reorganization converted 
into shares and bonds, passed the 
shares of stock received on such re- 
organization but not the bonds). 


[a] Issuance of state bonds in 
substitution for corporate bonds and 
acceptance thereof by the testator in 
lieu of his holdings in the latter does 
not effect an ademption. Skipwith v. 
Cabell’s Ex’r, 19 Gratt. (60 Va.) 758. 


1. Effect of corporation exercising 
right to call stock see supra § 2210 
text and note 65. 


2. Goode v. Reynolds, 271 S.W. 
600, 608, 208 Ky. 441, 63 A.L.R. 631 
[quot Cyc]; Gardner v. Gardner, 56 
A. 316, 72 N.H. 257; In re Peirce, 54 
A. 588, 25 R.I. 34; In re Clifford, 
[1912] 1 Ch. 29; In re Loveman, 48 
L.J.Ch. 565. 


[a] Small cash payment to equal- 
ize value of the component shares 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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changed for other bonds of the same company, even 
though such exchange is independent of any corpo-- 
rate “reorganization ;3 where a mortgage in a sum 
stated, being owned and specifically “bequeathed by 
the testator, is increased in amount by further 
loans made by him in his lifetime,* or, on conveyance- 
of the land by the mortgagor to a third person, a new 
mortgage from such transferee is taken by the mort- 
gagee and hability under the original mortgage dis- 
charged;° where a note is taken in substitution for 
a pre-existing simple contract obligation,® or where 
redeemable ground rents are redeemed in the testa- 
tor’s lifetime, the purchase price being held intact as 
a separate fund.? The bequest being of a designated 
fund or identified money, while dealings therewith 
which do not alter its character such as deposits or 
the like, are not necessarily conclusive of ademp- 
tion,® where the fund is invested in securities or oth- 
er property so as no longer to possess the character 
of money or a money credit, such a change has been 
held to work an ademption,® even though it would be 
possible to trace the money into the particular in- 
vestments in which it is segregated.1° Moreover, 
where specific securities are bequeathed, the volun- 
tary alienation of the securities and investment of 
their proceeds in others effects an ademption of the 
bequest, conferring no right to the substituted se- 
curities on the legatee.t! Of course, where a part 
only of the securities bequeathed retains its identity, 
the balance being mingled by the testator with his 
general estate, only the part so segregated passes un- 
der the legacy and the unidentifiable balance is 
adeemed.?? 


[§ 2215] (e) Alterations in Nature of Interest in 
Realty. While it has been said that any alteration of 
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the testator’s estate or interest in land devised or any 
modification of it converting it into a different estate 
from the one testator had at the time of the will ex- 
tinguishes the interest of the devisee,!? a number of 
authorities have refused to apply the rule thus broad- 
ly stated, and have held devises unadeemed by al- 
terations in the nature of the testator’s interest in 
the land devised,'* there being in some jurisdictions 
statutory provisions to such effect,1® which control 
the determination of whether any particular altera- 
tion of the testator’s interest in the land is a suffi- 
cient basis for ademption.t® Thus it has been held 
that the testator’s leasing land devised does not op- 
erate as an ademption,’’ even though one of the 
devices used in the process of creating the type of 
interest desired was a contract to sell which was later 
superseded in due course by the leasehold agree- 
ment,'* and this has been held even as to a perpetual- 
ly renewable long term leasing?® at least where re- 
strictions are placed on the redeemability of the 
ground rent;*° so, where the testator accepts a con- 
veyance of land in satisfaction of a mortgage held by 
him thereon and bequeathed as such, the change in the 
nature of his interest in the realty has been held not 
to result in the ademption of a bequest of his interest 
in the mortgaged premises,?! although elsewhere a 
contrary result has been reached, at least where the 
change occurs as a result of a foreclosure suit, at 
which the mortgagee buys in the property.22. On the 
other hand, a sale of real estate owned by the testa- 
tor, even though it is not completely paid for and the 
testator takes back a mortgage on the same land, is, 
in the absence of anything to the contrary, such a 
change, despite the retention of the security or mort- 
gage interest, as gives rise to an ademption,?* al- 


brought in by stockholders in each 
of the component companies does not 
so far alter the character of the 
transaction as to compel a different 
result. In re Peirce, 54 A. 588, 25 
R.1. 34. 


So. Blair ve Seribner, 57 ‘A. ols. 00 
N.J.Eq. 498 [rev on other grounds 
€0 A. 211, 67. N.J.Eq. 583]. 


4 In re Blasius’ Will, 
388, 134 Misc. 753. 


5. Loring v. Loring, 12 Grant Ch. 
(Ont.) 103. 


6. Frick v. Frick, 33 A. 462, 82 Md. 
218. 


Ta JoUDee yy: Hamilton, 57 A. 25, 98 
Md. 66 


8. 3 re Howard’s Estate, 94 N.Y. 
S. 86, 46 Mise. 204, 4 Mills Surr. 454; 
Starbuck vy. Starbuck, 93 N.C. 183; 
Re Vickers, 81 L.T.Rep.N.S. 719. 


[a] Transfer of trust fund be- 
queathed to testator, by the trustee, 
so that, thereafter, instead of being 
held in trust for him it is held direct- 
ly by him as part of his private ac- 
count, does not cause an ademption. 
Re Vickers, 81 L.T.Rep.N.S. 719. 


9. Starbuck v. Starbuck, 93 N.C. 
183. See In re Howard’s Estate, 94 
N.Y.S. 86, 46 Mise. 204, 4 Mills Surr. 
454 (expenditure of money from fund 
held pro tanto ademption). 


10. Starbuck v. Starbuck, 93 N.C. 
183; Tweitmann’s Estate, 9 Pa.Dist. 
&Co. 731. 


Harrison v. Harrison, 7 Ch.D. 


236 N.Y.S. 


339; In re Brazier Creagh’s Trusts, 
{1913] 1. Ir. 232; See Updike ‘v. 
Tompkins, 100 Ill. 406; Re Pilking- 


ton’s Trust, 13 L.T.Rep.N.S. 35 (both 
dictum to same effect). 


Gardner v. Gardner, 56 A. 316, 
72 N.H. 357; King v. Sellers, 140 S.E. 
One, B94 INC ubios. 


Total or partial character of ademp- 
tion generally see infra § 2230 


13. Reynolds’ Ex’r v. Reynolds, 
218 S.W. 1001, 187 Ky. 324. See Wil- 
loughby v. Watson, 216 P. 1095, 114 
Kan. 82 (recognizing rule as having 
prevailed at common law). 


14. See infra text and notes 16-21. 


15. See statutory provisions; and 
cases infra note 16. 


Willoughby v. Watson, 216 P. 
1098. 114 Kan. 82. 


[a] Particular statute construed. 
—Under Gen. St. (1915) 8§8§ 11788, 
11789, providing, in effect, that any 
instr ument altering but not altogeth- 


er divesting the testator’s interest in| 


land devised shall not, in the absence 
of an expressed intention to the con- 
trary, extinguish the devisee’s inter- 
est unless the instrument is in its 
nature wholly inconsistent with the 
devise, a sale by the testator with a 
purchase-money mortgage back is so 
completely inconsistent with the de- 
vise as to work an ademption. Wil- 
loughby v. Watson, 216 P. 1095, 114 
Kan. 82. 


17. Gilmer v. Aldridge, 141 A. 377, 
154 Md. 632; Brady v. Brady, 28 A. 
515, 78 Md. 461. 
Parsons, 8 Pa.Co. 
effect). 


“18. Gilmer yv. Aldridge, 141 A. 377, 
154 Md. 632. 


LOS eGiimer Vv. 


But see Graham v. 
250 (to contrary 


Aldridge, supra; 


Brady v. Brady, 28 A. 515, 78 Md. 461. 


20. PRuber v. Aldridge, 141 A. 377, 
154 Md. 632. 


2 me re 6 Mclauchlin s Estate, 
275 P. 875, 878, 97 Cal.App. 485; Von 
Wagenen v. Baldwin, 7 N.J.Eq. 211. 


“The subject of the gift . . . was 
more than a mere debt. It included 
all her [testatrix’] interest 


in the debt plus her equitable inter- 
est in the land and the legal authority 
and means of enforcing the payment 
of the debt. It is true that the ac- 
ceptance of the deed to the mortgaged 
land did involve a complete change 
in the parties to the legal title, but 
this combined property right of debt 
and mortgage lien was not wholly di- 
vested by the accepting of the deed 
for the exact amount of the debt. 
The equitable interest of the testa- 
trix was merely enlarged to a fee ti- 
tle. The extinguishment of the debt 
was the accomplishment of an im- 
portant part of the very thing which 
was devised, and by means of which 
that devise was made more certain 
and valuable. This did not consti- 
tute an ademption of the devise.” In 
re McLaughlin’s Estate, supra. 


22. Franck v. Franck, 72 S.W. 275, 
vital aes 1790, 73 S.W. 774, 24 Ky.L. 


23. RiGee v. Donaldson, 39 
App.D.C. 162 

GarseMtonenier v. Shuman, 150 S.E. 
98, 169 Ga. 217. 


Kan.—Willoughby vy. Watson, 216 
P. 1095, 114 Kan. 82. 


N.H.—Blaisdell v. Coe, 139 A. 
83 N.H. 167, 65 A.L.R. 626; 
Moore, 64 A. 21, 73 N.H. 533. 


758, 
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though, of course, it may be otherwise where the tes- 
tamentary interest given consists of a share in the 
proceeds of the land,?* and, where the testator has 
merely entered into an executory contract for the sale 
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quests.”° 


of land, it has been held, in accordance with general 


rules respecting the effect of exeeutory contracts to 
work an admption,?° that the testamentary provision 
An attempted conveyance 
by the testator, which for any reason fails of effect, 
is an insufficient basis for an ademption.?? 


is not adeemed thereby.?° 


Surrender of outstanding lease and taking of new 
lease has been given effect as adeeming a testamen- 
tary gift of the first leasehold interest.** 


[§ 2216] (f) Commingling. When different ar- 
ticles of the same type are given to several legatees 
as specific legacies, and thereafter during the testa- 
tor’s lifetime are mingled with each other, unless the 
testator intended that the gifts should not be effec- 


N.Y.—In re Foley’s Ex’r, 230 N.Y.S. 
305, 1382 Misc. 332; Adams v. Winne, 
ff Paige Hl 


Ohio.—Sharp v. McPherson, 10 Ohio 
Cir.Ct. 181, 6 Ohio Dec. 634. 


Or.—lIn re Pape’s Estate, 297 P. 845, 
13> ‘Or.650. 


[a] Statutes held not to alter rule. 
—(1) A statute providing that an al- 
teration of estate without total di- 
vestiture thereof shall not, in the ab- 
sence of an express intention, be tak- 
en to revoke or adeem a devise save 
where the provisions of the instrument 
making such alteration are wholly in- 
consistent with the devise, does not 
alter the rule, the transaction of sale 
with mortgage back being inconsist- 
ent with the devise and so falling 
within the exception, if indeed it 
comes within the operation of the 
statute at all. Willoughby v. Wat- 
son, 216 P. 1095, 114 Kan. 82 (con- 
struing Gen. St. [1915] §§ 11788, 
11789); Adams v. Winne, 7 Paige (N. 
Y.) 97 (construing 2 Rev. St. 64, 65); 
Sharp v. McPherson, 10 Ohio Cir.Ct. 
181, 6 Ohio Dec. 634 (construing Rev. 
st s° 5956); In re Pape’s Estate, 297 
EF. 845, 135 Or. 650 (construing Code 
[1930] § 10-506). (2) Pub. L. (1926) 
e 297 § 6, providing that ‘‘every de- 
vise of real estate shall . pass 
all the estate of the devisor therein, 
unless it shall appear that it was 
his intention to pass a less estate,” 
has no application to the situation 
of a sale of realty devised with a 
mortgage back, and is immaterial on 
the question of ademption. Blaisdell 
v. Coe, 139 A. 758, 83 N.H. 167, 65-A. 
L.R. 626. 


Sale of subject matter as ademption 
generally see supra § 2207. 


24. Ademption of legacies of pro- 
ceeds see infra § 2217. 


25. See supra § 2205. 


26. Lefebvre’s Estate, 75 N.W. 971, 
100 Wis. 192. 


27. Whitlock v. Vaun, 38 Ga. 562. 


28. Chopnin v. Fernyhough, 2 Bro. 
Ch. 291, 29 Reprint 159; Hone v. Med- 
eraft, 1 Bro.Ch. 261, 28 Reprint 1116. 
See Updike v. Tompkins, 100 Ill. 406 
(dictum to same effect). 


29. Elwyn v. De Garmendia, 128 
A. 913, 148 Md. 109, 40 A.LR.. 5538; 
Reynolds’ Hst., 11 Pa.Dist. 387. 


[a] Rule applied.—(1) Where the 
testatrix, owning two strings of 
pearls, left one to a friend and an- 
other to another friend, without speci- 


fying who was to take which, and 
thereafter strung all the pearls to- 
gether as one necklace, the legacies 
were not adeemed but the two friends 
were jointly entitled to the combined 


strings. Elwyn v. De Garmendia, 128 
A. 9133 148 Md) 109% (40 sASARC~ 553 
(2) <A testatrix, who received prop- 


erty from her husband and from her 
father, by reinvesting the property 
received from each and managing her 
entire property, thus derived, did not 
commingle in such manner as to af- 
ford any basis for a claim of ademp- 
tion of a legacy of the “‘property” re- 
ceived from her father, the amount 
of such property being at all times 
traceable into the combined fund re- 
sulting from such management. 
Reynolds’ Est., 11 Pa.Dist. 387. 


30. Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. And see infra text and 
notes 31-36. 


[a] Direction to executor to trans- 
fer property or its proceeds, when 
realized, may refer to the proceeds 
earned by the property, retained by 
the estate, and not to the proceeds 
arising on its sale or disposition, and, 
where that is the case, will be insuffi- 
cient to carry to the legatee the pro- 
ceeds of a sale of the property com- 
pleted by the testator in his lifetime. 
Hosea v. Skinner, 67 N.Y.S. 527, 32 
Mise. 653. 


[b] Where language claimed to 
carry proceeds is constrned as mere 
reference to another instrument for 
the purpose of ascertaining the par- 
ticular items and investments specifi- 
cally bequeathed, its operation ex- 
tending no further, it may not be 
treated as a bequest of proceeds nor 
the property held to be subject to the 
more liberal rules as to ademption ap- 
plicable to such bequests. Jones v. 
Southall, 32 Beav. 31,55 Reprint 12. 


31. U.S.—American Bible Soc. v. 
Holman, 1 F.Cas.No. 291, 5 Reporter 
645. See Georgia Infirmary for Re- 
lief, ete, of Aged, ete., Negroes v. 
Jones, 37 F. 750 [appeal dism 13 S.Ct. 
1047, 149 U.S. 774, 37 L.Ed. 966] 
(recognizing rule). 


Ky.—Durham Adm’r v. Clay, 
W. 1538, 142 Ky. 96. 


N.Y.—Gardner v. Printup, 2 Barb. 
83; Hopkins v. Gouraud, 23 N-Y.S. 
189, 3 Misc. 619, 30 Abb.N.Cas. 235. 


a C.—Nooe v. yannes) 59 \N.C.°'185. 


134 S. 


ee tps 382: Ciea nats Est., 
Pittsb.Leg.J.N.S. 368. 
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[§§ 2215-2217 


tive in case of an alteration in form, the legacies are 
not thereby adeemed but the legatees take the aggre- 
gate together in the proportions indicated by the be- 


[§ 2217] (8) Ademption of Legacies of Proceeds. 
According to a number of authorities, the rule of 
ademption is applied more stringently to gifts of spe- 
cific property than to those where the proceeds of 
such property form the subject matter of the gift.°° 
Where the legacy is of the latter character, there is 
no ademption so far as such proceeds are traceable 
or identifiable, retaining their separate identity with- 
out intermingling with the general estate,*1 despite 
the transformation from the particular property, as 
it existed at the time of execution of the will, into a 
specific fund of money or other investments by the 
collection of moneys due on mortgages?” or bonds,?* 
or by sale,?* although such change is effected by the 


C.—Gist v. Craig, 141 S.E. 26, 142 
S.C 407. 


Vt.—In re Barrows’ Estate, 156 A. 
408, 103 Vt. 501. 


Can.—Ficks v. McClnre, 70 Dom.L. 
R. 287 [aff (Ont.) 67 Dom L.R. 95]. 


[a] Creation. of trust until attain- 
ment of majority does not show that 
the testator contemrlated a sale of 
property nor operate as a bequest of 
its proceeds so as to bring the gift 
within the principles applicable there- 
to. McBrayer’s Adm’rs y. Yates, 214 
S.W. 815, 185 Ky. 140. 


[b] Discretionary power to sell 
cecnfided to tes*cmentary trustees 
without any positive or inferrable di- 
rection that they should do so is not 
sufficient to support an implication of 
a_ gift of proceeds preventive of 
ademption by a sale in the testator’s 
life. Reynolds’ Fx’r v. Reynolds, 
218 S.W. 1001, 187 Ky. 324. 


$2. Gardner v. Printup, 2 Barb. (N. 
Y.) 83; Horkins v. Gouraud. 23 N.Y.S. 
189, 3 Mise. 619, 39 Ahb N Cas. 235; 
Gist v. Craig, 141 S.H. 26, 142 S.C. 407. 
Compare Tweitmann’s Pst., 9 Pa.Dist. 
&Co. 731 (bequest of ‘mortgage 
money” held to apply to money in- 
vested on mortgages, rot to nroceeds 
of such mortgages, and so not to fol- 
low the rules with reference to gifts 
of proceeds hut to be adeemed al- 
though traceable into another distinct 
investment). 


33. In re Black’s Estate, 
631, 223 Pa. 382: 


34. Conn.—Connectient Trust, ate. 
Co. v. Chase, 55 A. 171, 75 Conn. 683. 


Ga.—Reed v. Reed, 68 Ga. 589. 


Ky.—Durham’s Adm’r v. Clay, 134 
S.W. 1538, 142 Ky. 96; Miler’s Ex’r v. 


ak As 


Melone, 58 S.W. 708, 199 Kv. 1338, 22 
Ky.L. 635, 95 Am.S.R. 388. See Reyn- 
olds’ Ex’r’ v. Reynolds, 218 S.W. 


1001, 187 Ky. 324; Mc®rayer’s Adm’rs 
v. Yates, 214 S.W. 815, 185 Ky. 140 
(both recognizing rule). 


Mass.—Clark vy. Packard, 9 Gray 
417.- But see Mitchell v. Danforth, 12 
Cush. 330 (dictum to contrary). 


Mich.—In re Manshaem’s Estate, 
173 N.W. 4838, 207 Mich. 1. 


N.Y.—Hoffmann v. Steubing, 98 N. 
Y.S. 706, 49 Mise. 157; Matter of An- 
drews’ Hstate, 54 N.Y.S. 708, 25 Misc. 
72,.2 Gibb. Surr, 560. 


N.C.—Nooe v. Vannoy, 59 N.C. 185. 
See Tillman v. Tillman, 59 N.C. 206 
(dictum to same effect). 


For Jater cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2217-2218] 


testator himself in his lifetime;?> no question of 
ademption arises merely by reason of the change in 
form from specific property to proceeds.?® The ex- 
penditure and consumption of a part of such pro- 
ceeds is, however, a pro tanto ademption;37_ where 
the proceeds are intermingled with the testator’s gen- 
eral estate and not kept separate, that works an 
ademption even though the amount of such proceeds 
can be shown;*® and, according to some authority, 
the investment in real estate of the funds constitut- 
ing the proceeds adeems the legacy thereof to the 
extent that they are so employed,*®® although there is 
other authority rejecting this distinction and treating 
investments in land in the same manner as any other 
investment wherein the proceeds remain separate and 
distinct from the rest of the testator’s property.*° 
Moreover, a gift of proceeds has been held adeemed 
by a sale in the testator’s lifetime where such gift 
was of a remainder or executory interest after the 
gift to a third person of a life interest or other estate 
in the property itself, without mention of the pro- 
ceeds, which prior interest was terminated by ademp- 
tion;#! and where the proceeds of different proper- 
ties are left to different legatees, but the testator 
sells them together as a unit, the whole gift is adeem- 
ed, it being impossible to allocate the proceeds in 
accordance with the testator’s intention.*? Where, 
however, the general scheme of the will contemplates 
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that the whole of the property is to be converted into 
cash and distributed in that form, no ademption aris- 
es from a sale of numerous items of the estate by the 
testator, but the aggregate proceeds received there- 
from will pass together with the proceeds of what 
is sold after his death to those to whom the proceeds 
of the estate are given by will.4# Some authorities 
have not given any weight to the circumstance that 
the legacy was one of proceeds, and have held, even 
as to such bequests, that, where the specific property 
is converted into money by the testator, an ademption 
results if the facts are such as would cause that re- 
sult were the bequest of the property itself, even 
though the proceeds or some part thereof are readily 
identifiable. ** 


[§ 2218] b. Satisfactiont>—(1) Form or Nature 
of Benefit Conferred on Devisee or Legatee—(a) In 
General, While in the greater number of cases sat- 
isfaction has taken the form of a money payment or 
a delivery or conveyance of real or personal proper- 
ty,*° it is not necessary that there be an executed 
payment or conveyance in order for the doctrine of 
satisfaction to apply;** the execution and delivery 
of an obligation in the form of a confession of judg- 
ment,*® a note,#® a bond,®® or a covenant’! have 
been given a like effect; and so has the creation of 
a trust in favor of the legatees®? and the surrender 


Pa.—Henry’s Est., 24 Pa.Dist. 168; 
Cunningham’s Estate, 34 Pittsb.Leg. 
J.N.S: 363. 


Vt.—In re Barrows’ Est., 
408, 103 Vt. 501. 


\ Can.—Hicks v. McClure, 70 Dom.L. 
R. 287 [aff (Ont.) 67 Dom.L.R. 95]. 


[al Effect of statute.—St. § 4835, 
so far altering the ordinary rule 
as to provide that no sale or convey- 
ance of property bequeathed or de- 
vised to the testator’s heirs shall con- 
stitute an ademption unless an in- 
tention that it operate thus be made 
to appear by evidence, has no applica- 
tion to a gift of proceeds, the com- 
mon-law rule still continuing with 
reference thereto so that even though 
such a legacy be to persons not heirs, 
no ademption results because the 
property is sold or conveyed. Mil- 
ler’s Ex’r v. Melone, 58 S.W. 708, 109 


156 A. 


Ky. 133, 22 Ky.L. 635, 95 Am.S.R. 
338. , 
[b] Executory agreement to sell 


property.—In re Drake’s Estate, 201 
N.Y.S. 879, 121 Mise. 769. 


[ec] Mention in will of sale to par- 
ticular person in contemplation when 
will is executed and which at that 
time already exists as an executory 
agreement does not limit the legatee’s 
right in the proceeds to the proceeds 
from that particular sale, so that, in 
the event of its rescission, and a sub- 
sequent sale of the property or a part 
thereof to a different purchaser, the 
legatee is entitled to the proceeds of 
the later transaction. Reed v. Reed, 
68 Ga. 509 


[d] ‘Testator’s sale of realty with 
mortgage back does not work an 
ademption of the interest of legatees 
to whom shares in the proceeds of the 
land, directed to be sold by the ex- 
ecutor, were bequeathed. Connecticut 
Trust, etc., Co. v. Chase, 55 A. 171, 
75 Conn. 683. 


35. Conn.—Connecticut Trust, etc., 
Co. vy. Chase, supra. 


Ky.—Durham’s Adm’r v. Clay, 134 
S.W. 153, 142 Ky. 96; Miller’s Ex’r v. 


Melone, 58 S.W. 708, 109 Ky. 1338, 22 
Ky.L. 635, 95 Am.S.R. 338. 


Mass.—Clark v. Packard, 9 Gray 
417. ; 


N.Y.—In re-Drake’s Est., 201 N.Y. 
S. 879, 121 Misc. 769. 


N.C.—Nooe v. Vannoy, 59 N.C. 185. 


Pa.—Cunningham’s Est., 34 Pittsb. 
Hes. J.N.S. 363: 


S.C.—Gist v. Craig, 141 S.E. 26, 142 
S.C. 407. 


Can.—Hicks vy. McClure, 70 Dom.L. 
R. 287 [aff (Ont.) 67 Dom.L.R. 95]. 


And see cases passim supra notes 
30-34. 


Ademption of gift of proceeds by 
acts of curator of insane person see 
supra § 2202 text and note 70. 


36. In re Barrows’ Hst., 156 A. 408, 
103-Vt. 501: 


37. In re Barrows’ Est., supra. 
See Hopkins v. Gouraud, 23 N.Y.S. 
189, 3 Misc. 619, 30 Abb.N.Cas. 235; 
Henry’s Hst., 24 Pa.Dist. 168 (both to 
same effect). 


38. Meily v. Knox, 191 Ill.App. 126 
{aff 110 N.E. 56, 269 Ill. 463]; Gard- 
ner v. Printup; 2 “Barb- CNY.) S3s 
In re Bouk’s Estate, 141 N.Y.S. 922, 
80 Misc. 196, 10 Mills Surr. 234. 


39. Durham’s Adm’r y. Clay, 134 S. 
W. 1538, 142 Ky. 96. 


[a] Mortgage.—A_ different result 
has been reached, the legacy being 
held unadeemed, where the invest- 
ment of the proceeds is in a mortgage. 
In re Black’s Est., 72 A. 631, 223 Pa. 
382. 


40. American Bible Soc. v. Hol- 
man, 1 F.Cas.No. 291, 5 Reporter 645. 


41; Tillman’ wv. Fillman; 59) (N.C; 
206; Ford v. Cottrell, 207 S.W. 734, 
141 Tenn. 169. See Sharpe v. Mc- 


Pherson, 10 Ohio Cir.Ct. 181, 6 Ohio 
Dec. 634 (same holding, but coupled 
with express general rejection of any 
distinction, on point of ademption, be- 
tween gifts of proceeds and of specific 
property). 


[a] Where life tenant predeceases 
testator, however, his estate drops 
out and the remainder gift of proceeds 
is not adeemed by a sale in the testa- 
tor’s lifetime. Cunningham’s Est., 34 
Pittsb.Leg.J.N.S. (Pa.) 363. 


42. In re Kulp’s Estate, 239 N.W. 
636, 122 Neb. 157. 


43. Merrill v. Winchester, 113 A. 
261, 120 Me. 203. 


44. Plant v. Donaldson, 39 App.D. 
C. 162; In re Miller’s Will, 105 N.W. 
105, 128 Iowa 612, 11 Prob.Rep.Ann. 
300; Sharp v. McPherson, 10 Ohio 
Cir.Ct. 181, 6 Ohio Dec. 634; May v. 
Sherrard’s Legatees, 79 S.E. 1026, 115 
Va. 617, Ann.Cas.1915B 1131; King’s 
Ex’rs v. Sheffey’s Adm’r, 8 Leigh (35 
Va.) 1614. See Gilbreath v. Alban, 10 
Ohio 64 (to same effect). 


45. Legacy to creditor as satisfac- 
tion of debt see supra §§ 2140-2149. 


~ 


46. See cases passim infra 2219-— 
2228. e 
47. Miner v. Atherton, 35 Pa: 528; 


Hopwood v. Hopwood, 7 H.L.Cas. 728, 
11 Reprint 290; Pym v. Lockyer, 5 
Myl.&C. 29, 46 Eng.Ch. 27, 41 Reprint 
283. 


48. Ritter’s Estate, 
352. 


49. Chapman v. Salt, 
646, 23 Reprint 1022. 


50. Miner v. Atherton, 35 Pa. 528; 
Pym v. Lockyer, 5 Myl.&C, 29, 46 
Eng.Ch. 27, 41 Reprint 283. 


51. Hopwood ‘v. Hopwood, 7 H.L. 
Cas. 728, 11 Reprint 290. 


52. Webb v. Jones, 36 N.J.Eq. 163; 
McCadden’s Est., 29 Pa.Dist. 214. 


[a] Even though testator retains 
control of trust fund, with the power 
of withdrawing it when he sees fit 
from the trust arrangement, a case is 
made out for application of the doc- 
trine of satisfaction, so long as the 
power remains’ unexercised. Mc- 
Cadden’s Hst., 29 Pa.Dist. 214. 


10 Pa.Super. 


2 Vern.Ch. 
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of evidences of the legatee’s indebtedness, such as 
Moreover, since the establishment of the 
rule that satisfaction will normally be regarded as 
pro tanto only,°* the incurring of a contingent lia- 
bility, as by the indorsement of another’s notes, may 
be an act sufficient as a foundation for the doctrine 
of satisfaction;°® and furthermore, where the testa- 
tor, although not giving or paying anything to the 
the 
whereby he procures a third person to make expendi- 
tures or conveyances to or for the benefit of the bene- 
ficiary, that may afford a sufficient foundation for 
There can, however, 
be no satisfaction by strangers,’” and gifts or pay- 
ments by others to which the testator is in no wise 
privy do not operate to satisfy the legacy.°8 


Transactions prior to execution of will. A gift 
made before the execution of the will, however, can- 


notes.>3 


beneficiary directly, furnishes 


the doctrine of satisfaction.®® 


53. Davis v. Close, 73 N.W. 600, 104 
Iowa 261. 

54. Effect of gift or payment as 
total or partial satisfaction see infra 
§ 2230. 


55. Stichtenoth v. Toph, 10 Ohio 
Dee. (Reprint) 690, 23 Cinc.L.Bul. 
126. Compare Clark v. Jetton, 5 Sneed 


(Tenn.) 229, 234 (“The presumption 
of ademption will not prevail . . . 
where the .. [advancement] de- 
pends on. a contingency, and the 
. . . [testamentary portion] is cer- 
tain’’). 

56. See cases infra this note. 

fa] Assignment to third person.— 
Where the testator, having willed a 
certain amount to equalize a child, 
thereafter assigned an insurance poli- 
cy in that amount to a third person 
on the latter’s agreement to see to the 
child’s education, and where the as- 
signee at his own expense fulfilled 
his agreement, the child’s legacy was 
satisfied to the extent of the expendi- 
tures thus incurred. Stine’s Est., 16 
Pa.Super. 12. 

{b] Procuring conveyance. 
Where the testator paid a sum of 
money to a third person and had such 
person convey a parcel of land to a 
legatee, the payment and the legacy 
being of equivalent value, as to the 
legatee, who was the testator’s child, 
the presumption of satisfaction arose 
from the transaction. Callicott v. 
Callicott, 43 So. 616, 90 Miss. 221; 
Piper vy. Barse, 2 Redf.Surr. (N.Y.) 19. 


57. In re Gasten’s Will, 38 N.Y.S. 
948, 16 Misc. 125. 
58. In re Gasten’s Will, supra. 


59. U.S.—Gallego v. Chevallie, 9 
F.Cas.No. 5,200, 2 Brock. 285. 

Conn.—Chapman vy. Allen, 14 A. 780, 
56 Conn. 152. 

Del.—Marshall v. West, 
A. 6387. 

Iowa.—In re Lyon’s Est., 30 N.W. 
642, 70 Iowa 375, 

Mass.—Jaques v. Swasey, 27 N.E. 


(iL, 453 Mass... 596, 13. U.R.A. 566; 
Jones v. Richardson, 5 Mete. 247. 


N.Y.—In re Crawford, 21 N.E. 692, 
TSN ar pGOnO: LektAw Ub Campy ve 
Camp, 18 Hun 217. ; 

N.C.—Woods v. Woods, 55 N.C. 420. 


Ohio.—Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 


Pa.—kKreider v. Boyer, 10 Watts 54; 
Zeiter v. Zeiter, 4 Watts 212, 28 Am.D. 


(Ch.) 160 


WILLS 


consideration 


698. 


Va.—Strother’s Adm’r v. Mitchell’s 
Ex’r, 80 Va: 149. 


See Vreeland v. Vreeland, 56 A. 
1089, 65 N.J.Eq. 668 (dictum to same 
effect). 


[a] Reasons for rule.—(1) When 
a will is made, all prior advancements 
are considered merged, as the testa- 
tor must be deemed to have graduat- 
ed the amount of his: legacies with 
reference to such prior advancements. 
Chapman y. Allen, 14 A. 780, 56 Conn. 
152; Marshall v. West, (Del.Ch.) 160 
ACL (oiseln Tres wyon s Hst. SON. We 
642, 70 Iowa 375; Jones v. Richard- 
son, 5 Metc. (Mass.)° 247; Camp v. 
Camp, 18 Hun (N.Y.) 217. (2) ‘““With- 
out a will in being there can be no 
legacy, and consequently the advance- 
ment can have no relation to, nor take 
away that which does not exist.” 
Breider v. Boyer, 10 Watts (Pa.) 54, 


{b] Gift of life insurance policy.— 
(1) Where the testator gives to an- 
other a life insurance policy on the 
testator’s life (Marshall v. West, 
(Del.Ch.) 160 A. 637), (2) or ex- 
ecutes an assignment of a part of 
such policy (In re Marks, 50 Ont.L. 
473, 64 Dom.L.R. 516), (3) and there- 
after by will gives the donee a legacy 
equal in amount to the policy or the 
assigned share thereof, the legacy is 
not satisfied by the prior gift, and 
this has been held even though the 
legacy is made payable out of the life 
policy in which the share was as- 
signed (In re Marks, supra). 


Effect of will invalid or inopera- 
tive at testator’s death on prior af- 
vancements see Descent and Distribu- 
tion § 220 text and note 84. 


60. Marshall v. West, (Del.Ch.) 
160 A. 737; Simmons v. Brannen, 117 
S.B. 318, 155 Ga. 494; Rogers v. 


French, 19 Ga. 316; Hayes v. Welling, 
96 A. 843, 38 R.I. 553 [rearg den 98 A. 
61]. 


61. 
113 


In re Crawford, 21 N.E. 692, 
INGXe, 956057 SitlinknAce 7.2; 


62. Rogers v. French, 19 Ga. 316. 


[a] Although legatee by receipt- 
ing for sum advanced by the testator 
assents to its being treated as satis- 
faction, where the testator executing 
his will subsequently shows that he 
does not intend that sum to be so re- 
garded, no satisfaction will result, 
since the testator must intend prior 
gifts or payments to go in satisfac- 
tion before they will be given that 


[§ 2218 


not have been intended to take the place of the lega- 
ey, and hence cannot operate by way of satisfac- 
tion®® unless a clear intention appears that it shall 
operate thus,®® nor, in the absence of such special 
circumstances, where the great bulk of the sum giv- 
en is given before execution of the will, does a small 
additional amount bestowed in the same manner on 
the same legatee in the execution of a purpose enter- 
tained prior to such execution amount to a satisfac- 
tion pro tanto.°? 
gifts shall operate as satisfaction is controlling in 
the sense that, in the absence of such an intention, 
no satisfaction results therefrom ;°? but the fact that 
the testator’s intention was that such prior gifts 
should operate in satisfaction is not of itself suffi- 
cient to give them that effect®? unless such a conse- 
quence is assented to by the donee,** in the absence 
of an expression of such intention in the will.®> Ac-. 


The testator’s intention that prior 


effect. Rogers v. French, 19 Ga. 316. 


63. Jaques v. Swasey, 27 N.E. 771, 
153!» Mass; 596... 23, *L: RA 5665 
Stichtenoth v. Toph, 10 Ohio Dec. (Re- 
print) 69037" .23) SCincsLABull See. 
Yundt’s Appeal, 13 Pa. 575; Kreider v. 
Boyer, 10 Watts (Pa.) 54. See Zeiter 
v. Zeiter, 4 Watts (Pa.) 212, 28 Am.D. 
698 (to same effect). 


[a] Reason for rule. — Any con- 
trary holding would result in allow- 
ing the intention expressed in the will 
in the form required for a _ testa- 
mentary disposition of property to be 
defeated by an intention not thus 
expressed and so to permit the will 
to be varied or altered by parol testi- 
mony of an intention not expressed 
in the manner required for changing 
such a disposition. Jaques v. Swasey, 
27 N.E. 771, 153 Mass. 596, 13 L.R.A. 
566; Stichtenoth v. Toph, 10 Ohio Dec. 
(Reprint) 690, 23 Cine.L.Bul. 126. 


64. Assent of donee as varying 
rule see infra text and notes 66-71. 


65. U.S.—Gallego v. Chevallie, 9 
F.Cas.No. 5,200, 2 Brock. 285. 


Conn.—Chapman v. Allen, 14 A. 780, 
56 Conn. 152. 


Iowa.—In re Lyon’s Estate, 30 N. 
W. 642, 70 Iowa 375. 


Miss.—Callicott v. Callicott, 43 So. 
616, 90 Miss. 221. 


Ohio.—Stichtenoth v. Toph, 10 Ohio 
Pes (Reprint) 690, 696, 23 Cine.L.Bul. 


pane een v. Boyer, 10 Watts 


Va.—Strother’s Adm’r y. Mitchell’s 
Ex’r, 80 Va. 149. 


“No matter what the intention of 
a testator in making an advance 
ais before executing his will, it 
cannot justify a deduction of the ad- 
vance +. unless the will pro- 
vides that such deduction be made,” 
Stichtenoth v. Toph, supra. 


[a]. Testamentary provisions con- 
strued.—(1) <A provision that the es- 
tate should go on certain contingen- 
cies as if the testator had died in- 
testate, where such contingencies in 
fact occurred so as to bring the pro- 
vision into operation, has been held 
to render advancements made prior 
to the date of the will deductible in 
like manner as they would have been 
had no will ever been made. Tram- 
mel v. Trammel, 47 N.E. 925, 148 Ind. 
487. (2) Where a will, after stating 
that the testator had made equal ad- 
vancements to his children, provided 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cording to some authorities, assent by the donee to 
considering prior gifts or payments as satisfaction 
alters the situation, however, so that such prior bene- 
fits go in satisfaction of the bequest,** as, for in- 
stance, where the parties manifest an intention that 
such prior gift is to be included along with those 
made after execution of the will in determining the 
extent of a pro tanto satisfaction of the legacy,*? 
or where the donee has agreed, at the time the gift 
was made, that it should apply in satisfaction of any 
testamentary provision which the donor might there- 
after make in his favor;®* others do not incline to 
regard even the additional circumstance of assent as 
sufficient to alter the rule;®® and in any event it must 
be definitely established that the donee did in fact 
consent to treating the particular gift or payment as 
going in satisfaction of the particular legacy,’° and 
that the assent was given at the time of execution of 
the will, making a further gift, or like conduct in- 
duced thereby, sufficient to raise an estoppel,*! be- 
fore it will be given any such effect. Of course, a 
gift followed by a legacy of like property may be 
sufficient to put the legatee to his election as to how 
he will claim, whether as donee or legatee, where 
the circumstances present a proper case for the ap- 
plication of the doctrine of election.*? 


[§ 2219] (b) Gratuitous or Voluntary Character 
of Benefit as Element. The doctrine of satisfaction 
does not operate where the testator has made no gift 
or advancement to the legatee*® nor procured any to 


that other advancements should go in| will, makes 
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be made.7* In order for the presumption of satis- 
faction to arise from a payment or advancement, the 
payment must be of such a nature as to show that 
it is a contemplated substitution for the testamen- 
tary bounty.*° As the question of satisfaction is 
one dependent on intention,’® it must appear, in or- 
der for the doctrine to apply, that the subsequent 
payment or advancement claimed to satisfy the gift 
was not made pursuant to a legal obligation or duty 
owing by the testator to the legatee, and where it is 
so referable, no intention will be inferred that the 
gift shall operate as a satisfaction,’7 except where 
the purpose of the testamentary provision is to sat- 
isfy a claim against the testator and this purpose is 
fulfilled by payment in the testator’s lifetime.7§ 
Thus payments pursuant to property or alimony pro- 
visions in a divorcee deeree are not normally satisfac- 
tion of a legacy to the testator’s divorecd wife un- 
der a will executed prior to the divoree,?® even where 
the decree specifically states that its provisions are 
to be a full satisfaction and discharge of all her in- 
terest in and to his property;°° a payment under a 
voluntary separation agreement of a particular sum 
in lieu of the wife’s entire interest in the husband’s 
property may, however, where so intended by him, 
be a satisfaction of a specific legacy to her in his 
will. So a sale of property by the testator to a 
testamentary beneficiary, for a valuable considera- 
tion, affords no basis for applying the doctrine of 
satisfaction,*? even though he sells the property for 


importing} parent and child, will not operate 


satisfaction of their respective shares 
in the testator’s estate if evidenced 
by notes executed by them and held 
by him at his death, it was not a di- 
rection to charge as_ satisfaction 
against a daughter a note signed by 
her husband and held by the testator 
at the time of the will and of his 
death and did not justify giving any 
effect as satisfaction to the indebted- 
ness thus evidenced. Stichtenoth v. 
Toph, 10 Ohio Dec. (Reprint) 690, 23 
Cine.L.Bul. 126. 


66. Robbins v. Swain, (Ind.App.) 
32 N.E. 792. See Jaques v. Swasey, 
27 N.B. 771, 153 Mass. 596, 13 L.R.A. 
566 (recognizing rule). 


{a] Reason for rule.—The assent 
is so far binding on the donee that 
for him thereafter to deny to the gift 
the operation which he agreed that 
it should have would be in the nature 
of a fraud on his part. Jaques v. 
Swasey, 27 N.E. 771, 153 Mass. 596, 
US mR 2AG 25.6.6: 


Assent as requisite of satisfaction 
or ademption generally see supra § 
2204. 


67. In re Francis’ Est., (Iowa) 212 
N.W. 306; Hayes v. Welling, 96 A. 
843, 38 R.I. 553 [rearg den 98 A..61]. 


68. Robbins v. Swain, (Ind.App.) 
32 NE. 792. 


69. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cince.L.Bul. 
126. See Clark v. Kingsley, 37 Hun 
(N.Y.) 246 (to same effect). 


70. See cases infra this note. 


[a] Assent in ignorance of suhse- 
quent will, on the supposition that 
things stood, so far as testamentary 
matters were concerned, as they did 
when the gift was made is not suffi- 
cient. Chapman v. Allen, 14 A. 780, 56 
Conn. 152. 


[b] Mere silence when the testa- 


that the gift shall be considered as 
in satisfaction of the legacy is not 
sufficient to establish the requisite 
assent. Jaques v. Swasey, 27 N.E. 
771, 153 Mass. 596, 13 L.R.A. 566. 


[c] Receipt or release as evidenc- 
ing assent.—(1) A-receipt or release 
with reference to the legacy in an 
existing will is not such evidence of 
assent as will justify treating the 
payment receipted for as in satisfac- 
tion of a legacy to the same legatee 
under a new will thereafter executed. 
Chapman v. Allen, 14 A. 780, 56 Conn. 
152; Dunham vy. Averill, 45 Conn. 61, 
29 Am.R. 642; Jaques v. Swasey, 27 
INGE 7 te 53) Mass) 59.6, 2138s LR eA. 
566. (2) A receipt acknowledging as 
pro tanto satisfaction advancements 
prior to execution of a will signed on 
the testator’s demand without reading 
it, to his knowledge, cannot operate 
to render the gift receipted for avail- 
able as a pro tanto satisfaction. 
Stichtenoth v. Toph, 10 Ohio Dec. 
(Reprint) 690, 23 Cinc.L.Bul. 126. (3) 
Where the donee, acknowledging re- 
ceipt of money paid after execution of 
a will in partial satisfaction of a leg- 
acy thereunder, includes in the sum 
acknowledged not only such gift, but 
also a gift or payment made before 
execution of the will, the legacy has 
been treated as satisfied to the full 
extent of the acknowledgment and 
not merely to the extent of the pay- 
ments made after the will was exeeut- 
ed. Hayes v. Welling, 96 A. 843, 38 R. 
LP 553" freare: ‘den1938" As Gli) 14) “Al 
receipt for money stating that the 
donee receives it to apply in satisfac- 
tion of any amount which may there- 
after be bequeathed him by the donor 
binds the donee where the donor 
thereafter makes a testamentary pro- 
vision in his favor (Robbins vy. Swain, 
(Ind.App.) 32 N.E. 792), (5) but re- 
ceipts merely stated to be in satisfac- 
tion of the receiptor’s interest in the 
testator’s estate, without more, the 


tor, sometime after execution of the} parties sustaining the relationship of 


thus where the parent was intestate 
at the time they were given and first 
executed a will thereafter (Jones v. 
Richardson, 5 Metec. (Mass.) 247). « 


71. Stichtenoth v.. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 


[a] Contract after will and gift 
and unrelated to any benefits con- 
temporaneously conferred on the 
legatee is insufficient to make a gift 
prior to the execution of the will op- 
erate as satisfaction, since if it did 
it would amount to the addition of a 
codicil by an instrument not executed 
as a testamentary writing. Stichte- 
noth v. Toph, 10 Ohio Dec. (Reprint) 
69035232 Cinesh iB ules 1263 


72. Election see infra §§ 2330- 
2457. 

73. In re Brown’s Est., 117 N.W. 
260, 139 Iowa 219; Re Shepperd, 


(Ont.) [1924] 2 Dom.L.R. 179. 


74. Procuring gift or advance by 
third person as satisfaction see 'supra 
§ 2218 text and note 56. 


75. White v. Ponder, 202 S.W. 867, 
180 Ky. 386. 


76. See supra § 2208. 


77. In re Brown’s Bst., 117 N.w. 
260, 139 Iowa 219; Wisher v. Kiethley, 
43 S.W. 650, 142 Mo. 244, 64 Am.S.R. 
560; Hattersley v. Bissett, 29 A. 187, 
51 N.J.Eq. 597, 40 Am.S.R. 532 [aff 
25 A. 332]. See Clark vy. Jetton, 5 
Sneed (Tenn.) 229 (dictum to same 
effect). 


78. See infra § 2223, 


79. In re Brown’s Est., 117 N.W. 
260, 1389 Iowa 219. 


80. In re Brown’s Est., supra. 


81. Rash y. Bogart, 146 So. 814, 
226 Ala. 284; Morris’ Wst., 22 Pa. 
Dist. 466. 

82. Fisher vy. Kiethley, 43 S.W. 650, 


142 Mo. 244, 64 Am.S.R. 560; Brown’s 


1018 [69 C.J.] 


less than its value;8* neither does the settlement of 
business demands between the parties,** such as a 
payment by the testator to the legatee in settlement 
of a claim by the latter for services,*® nor a loan to a 
legatee by the testator, designed to give rise to a 
debtor-creditor relation and not as a gift.8° How- 
ever, the mere fact that some benefits were given the 
testator by the donee at the time of, and in return 
for, the gift or advancement is not enough to prevent 
the transaction from operating as a satisfaction,** 
such benefits being only a matter for consideration in 
determining the value of the gift and the extent of 
the satisfaction where they are only collateral to the 
main object of the gift, which is to make a beneficial 
provision for the donee;** thus, although there are 
outstanding ¢claims or obligations held by the legatee 
against the testator which the payment is intended to 
settle, if the payment exceeds such claims and is in 
part at least intended as satisfaction of the legacy, 
it will operate thus regardless of whether the portion 
of the total payment assignable to that purpose is 
less or greater in amount than the legacy;®® so, a 
gift may operate as satisfaction although the donees 
obligate themselves to pay the testator a stipulated 
annual income from the property given for the dura- 
tion of his life,®® and the same has been held as to 
an advancement in the form of a loan with interest 
payable to the testator during his life.®* 
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[§ 2220] (c) Ejusdem Generis; Similarity in Na- 
ture of Legacy and Gift. While it is not essential 
that the gift or payment inter vivos and the legacy 
be in all respects identical if they are alike in sub- 
stance, in order for: the presumption to be applica- 
ble,®? no presumption of satisfacion arises from a 
subsequent gift by the testator to the legatee where 
such gift is materially different in character from 
the legacy.°* Thus, even though the donees are 
children of the testator,°* so that normally a pre- 
sumption of satisfaction would arise,®® the proper- 
ty forming the subject matter of the bequest and of 
the gift must be ejusdem generis, in order to operate 
as an ademption by satisfaction, unless an expressed 
intention on the testator’s part can be shown that 
a gift of some different kind of property than that 
bequeathed is to adeem the bequest.?® 
circumstance that they are not ejusdem generis is not 
so important as to preclude the application of the 
doctrine of satisfaction in every case,?’ the only sig- 
nificance, in so far as it has any, of that faetor be- 
ing its effect on the presumptions arising from the 
fact of the gift;°® and thus some authorities, while 
not expressly denying that the concept of ejusdem 
generis may have some weight, stress primarily the 
intention of the testator and hold, at least where the 
case presents a question of satisfaction of a legacy 
by a gift of realty, so that no problem of the adeema- 


However, the. 


Estate, 1 Am.Leg.Reg.O.S. (Pa.) 126; 
Re Shepperd, (Ont.) [1924] 2 Dom. 
Ta. 1.7.9. 


83. Re Shepperd, supra. 


84. White v. Ponder, 202 S.W. 867, 
180 Ky. 386. 


85. White v. Ponder, supra; Hat- 
tersley v. Bissett, 29 A. 187, 51 N.J. 
Eq. 597, 40 Am.S.R. 532 [aff 25 A. 
332]. 


[a] Justice of legatee’s claim is 
Immaterial if in fact he has a legal 
basis for his demand. White v. Pon- 
der, 202 S.W. 867, 180 Ky. 386.° 


86. Wallace v. Du Bois, 4 A. 402, 


65 Md. 153; Dawson v. Macknet, 8 A. 
312, 42 N.J.Eq. 633. 
87. In re Vickers, 37 Ch.D. 525. 


And see infra text and notes 88-91. 


88. In re Vickers, supra. 

Deduction of benefits in ascertain- 
ing extent of satisfaction see infra § 
2230 text and note 53. 


89. Cowles v. Cowles, 13 A. 414, 56 
Conn. 240. . 
90. In re Vickers, 37 Ch.D. 525. 


91. Hayward v. Loper, 35 N.E. 225, 
147 Ill. 41 [aff 49 Ill.App. 53]. 


92. Hine v. Hine, 39 Barb. (N.Y.) 
507, 510. See Spier’s App., (Pa.) 6 A. 
692 (legacy of fund charged on realty 


held satisfied by gift of money from, 


other sources). 


“Tf they are substantially the same, 
a small variance in the time of pay- 
ment, or other trifling difference, will 
not vary the application of the rule.” 
Hine v. Hine, supra. 


[a] Assumption of contingent lia- 
pility in so far as it eventually in- 
volves payment by the testator is 
ejusdem generis with a pecuniary 
legacy. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 


[b] Gift of business is sufficiently 


like a bequest of such business as 
part of the general residue to operate 
as pro tanto satisfaction of the re- 
said bequest. In re Vickers, 37 Ch. 


[ce] Gift of corporate stock is suf- 
ficiently like in nature to money, 
forming the subject matter of a leg- 
acy, that the legacy may be adeemed 
thereby. In re Alexander’s Est., 83 
Pa.Super. 210. 


{d] Gift of negotiable bonds is not 
so different in kind from legacy of 
money as to prevent the gift from op- 
erating as an ademption of the leg- 
acy. Associated Professors of Loy- 
ola College of City of Baltimore v. 
Dugan, 113 A. 81, 137 Md. 545; In re 
Jupp, [1922] 2 Ch. 359: 


[e] Gift of note has been held to 
operate as satisfaction of a pecuniary 
legacy, the property thus given being 
Sufficiently ejusdem generis with the 
legacy for this purpose. Allen v. 
Allen, 13 S.C. 512, 36 Am.R. 716. 


[f] Gift and legacy not subject to 
same ulterior limitations.—(1) Al- 
though there be a wide difference be- 
tween the limitations of the property 
under a will and under a settlement 
or conveyance, the latter may oper- 


ate as satisfaction of the former. 
Miner 'v. Atherton, 35 Pa. 528; Tuck- 
ett-Lawry v. Lamoureaux, 3 Ont.L. 


577 [aff 1 Ont.L. 364]. See In re Fur- 
ness, [1901] 2 Ch. 346 (recognizing 
rule); Chichester v. Coventry, L.R. 
2 H.L. Ti (dictum to same effect). 
(2) The fact that the legatee’s inter- 
est under the will is not absolute and 
is followed by limitations over to 
others, at least where such others are 
his family or children, while the gift 
inter vivos is absolute with no such 
limitation expressed, is not such a 
difference as will prevent the gift 
from operating in satisfaction of the 
legacy (Hine v. Hine, 39 Barb. (N.Y.) 
507; Garrett’s Appeal, 15 Pa. 212; 
Kirk v. Eddowes, 3 Hare 509, 67 Re- 
print 482; Tuckett-Lawry vy. Lam- 
oureaux, 3 Ont.L. 577. [aff 1 Ont/L; 


364]), (3) nor, on the other hand, is 
the fact that the legacy is absolute 
in terms while the gift is subject 
to further limitations (Roberts v. 
Weatherford, 10 Ala. 72). 


93. Dugan y. Hollins, 4 Md.Ch. 
139; Swoope’s Appeal, 27 Pa. 58; 
Sprenkle’s Appeal, 15 A. 773, 1 Mon. 
(Pa.) 402; Evans v. Beaumont, 4 Lea 
(Tenn.) 599; Clark v. Jetton, 5 Sneed 
(Tenn.) 229; Re Bicknell, 46 Ont.L. 
416. Compare Clendening v. Clymer, 
17 Ind. 155 (recognizing rule, but 
holding a bequest of proceeds from 
the sale of realty to be sufficiently 
similar in nature to a gift of some of 
the same realty at an agreed valua- 
tion for the presumption of satisfac- 
tion to arise). 


94. Wickliffe v. Wickliffe, 
W. 1085, 206 Mo.App. 42. 


95. See infra § 2222. 


96. Wickliffe v. Wickliffe, supra; 
Swoope’s Appeal, 27 Pa. 58; Spren- 
kle’s Appeal, 15 A. 773, 1 Mon. (Pa.) 
402; Re Bicknell, 46 Ont.L. 416. 


[a] Gift of active partnership's 
shares is so far incommensurate with 
a legacy of shares in the partnership 
passing only an inactive interest in 
the business with no right of partici- 
pation in control or management that 
no presumption of intended satisfac- 
tion of thé legacy arises from such 
ait Lacon v. Lacon, [1891] 2 Ch, 


226 S. 


97. May’s Heirs v. May’s Adm’r, 28 
Ala. 141; Carmichael v. Lathrop, 66 
N.W. 350, 108 Mich. 473, 32° L.R.A. 
232; Snell v. Tuttle, 44 Hun (N.Y.) 
324; Jones v. Mason, 5 Rand. (26 Va.) 
577, 16 Am.D. 761. And see cases 
passim infra this section. But see 
Fisher v. Kiethley, 43 S.W. 650, 142 
Mo. 244,64 Am.S.R. 560 (dictum to 
contrary). 


98. Carmichael v. Lathrop, 66 N. 
W. 350, 108 Mich. 473, 32 L.R.A. 232; 
Jones v. Mason, 5 Rand. (26 Va.) 577, 
16 Am.D, 761. 


For later cases, developments and changes in the law see Annotatiyns, same title and section number. 


an 
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bility of a devise complicates the determination,®® 
that, where the intention clearly appears, even 
though not expressed in either will or conveyance 
that the gift of realty is in satisfaction of the lega- 
cy, it will be given that effect.t It has accordingly 
been held that a legacy or a bequest of a share in a 
general residue is not satisfied wholly or partially by 
a gift of land by the testator to residuary legatees in 
the absence of any provisions to that effect in the 
conveyances, where the case rests in presumption,” 
while a contrary result has been reached under a 
showing of an intention to satisfy the bequest.2 A 
devise should not be considered as satisfied by a gift 
of money or personalty unless the intention of the 
testator is clear to the point of absolute certainty, 
particularly where the gift in question is made prior 
to the execution of the will.4 Where the provision 
of a will or codicil giving a pecuniary legacy or re- 
siduary bequest expresses clearly a purpose that a 
gift of land shall be considered as in satisfaction of 
the bequest, and such land is given, satisfaction re- 
sults to the extent of the value of the land;® but 
where the will merely provides for the deduction of 
“advances” or money, the expression evinces no in- 
tention to depart from the requirement that gift and 
legacy be essentially of the same nature, and, unless 
they are so, no case for the application of the doc- 
trine of satisfaction results from such language.® 
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[§ 2221] (2) Intention To Satisfy—(a) In Gen- 
eral. The testator’s intention being the controlling 
consideration in determining whether a gift or pay- 
ment operates as satisfaction of a testamentary pro- 
vision in favor of the donee,’ even where the rela- 
tionship of the parties affords the requisite founda- 
tion for presuming such an intention,® the gift will 
not be treated as satisfaction in whole or in part 
where an actual intention that it shonld not so op- 
erate is sufficiently made to appear;® and, converse- 
ly, independent of any reliance on, or foundation for, 
such presumption, where an actual intention is made 


_to appear, by competent evidence, that a subsequent 


gift is to satisfy the legacy, such intention will be 
respected and the legacy held to be satisfied,!® as 
where the payment is expressly in satisfaction there- 
of.11 The doctrine of satisfaction is not abrogated 
by statutory provisions that a will shall be construed 
to speak and take effect as of the time of the testa- 
tor’s death,2 or that no act subsequent to execution, 
except revocation, shall prevent the operation of the 
will with respect to such estate or interest as the 
testator shall have power to dispose of by will at that 
time.3 


[§ 2222] (b) Presumption Arising from Relation- 
ship. Except in so far as the rule is altered by stat- 
ute,'* when the testator is a parent of or stands in 


99. Devises oe et ae to ademp- 
tion see supra § 2 


1. Carmichael v. theon: 66 N.W. 
350, 108 Mich. 473, 32 L.R.A. 232. See 
Vincent v. Vincent, 217 N.W. 65, 241 
Mich. 329 (recognizing rule). 


{a] Destruction of purchase-mon- 
ey notes, given by the legatee to the 
testator as consideration for a sale of 
land, if done with the intention of 
making a gift or advancement of the 
Jand to the legatee by making the con- 
veyance ‘thereof voiuntary, may, it 
has been held, constitute a satisfac- 
tion of a pecuniary legacy. Simmons 
v. Brannen, 117 S.E. 318, 155 Ga. 494. 


2. Dugan v. Hollins, 4 Md.Ch. 139; 
Wickliffe v. Wickliffe, 226 S.W. 1035, 
206 Mo.App. 42; Swoope’s Appeal, 27 
Pa. 58; Sprenkle’s Appeal, 15 A. 773, 1 
Mon. (Pa.) 402; Evans v. Beaumont, 
4 Lea (Tenn.) 599. 


[a] In New Jersey Rev. p 297, ex- 
tending the doctrine of satisfaction by 
gift or advancement to transfers of 
land, is subject to the limitation that 
the conveyance must actually be a 
gift or advancement, in the legal 
sense, intended by the testator to 
have that character, being presump- 
tive satisfaction only where that is 
the case. Hattersley v. Bissett, 29 
AS 187, 51) Noi Eq." 597, 40° Am.S.R. 
582) Pati'25) Ac 382]. 


3. Carmichael v. Lathrop, 66 N.W. 
SD0 L0G; MICh. Vols, oo, Lek At aaa. 
Snell v. Tuttle, 44 Hun (N.Y.) 324. 
See Vreeland v. Vreeland, 56 A. 1089, 
65 N.J.Eq. 668 (where the legatees 
by receiving realty under agreement 
at a fixed valuation were estopped to 
deny its effect as satisfaction); In 
re Percival’s Estate, 141 N.Y.S. 180, 
79 Misc. 567, 10 Mills Surr. 134 [mod 
on other grounds 146 N.Y.S. 1108, 162 
App.Div. 923] (conveyance of realty 
held satisfaction of residuary bequest 
covering both realty and personalty, 
an intention that it should so operate 
appearing from extrinsic evidence, the 
court not noting nor discussing the 
element of ejusdem generis). 


4 Redding v. Greenville Bank, 109 
So. 435, 92 Fla. 327. Compare Smith 


v. Cox’s Committee, 160 S.W. 786, 156 
Ky. 118 (pecuniary legacies held sat- 
isfied by conveyances of realty pur- 
chased by testator and given by him 
to legatees, satisfaction being evi- 
denced by receipts given to executor 
after testator’s death). 


5. Traughber v. King, 32 S.W.(2d) 
8, 235 Ky. 658; In re Lefever’s Es- 
tate, 39 Pa.Super. 189. 


& In re Jaques, [1903] 1 Ch. 267. 


Provisions for deducting advances 
as showing intent generally see infra 
§ 2224 text and notes 53-60. 


7. See supra § 2203. 
8 See infra § 2222. 


9. Richardson v. Eveland, 18 N.E. 
308, 126 Ill... 37, 1 L.R.A. -203; In re 
Pridmore’s Hst., 187 I11.App. 301; 


Thomas v. Capps, 5 Bush (Ky.) 273; 


Vincent v. Vincent, 217 N.W.-65, 241 
Mich. 329; Lacon vy. Lacon, [1901] 
2 Ch. 482. 


10. U.S.—Kramer v. Kramer, 201 
Fr 248, 119 C.C.A. 482 [mod 197 BF 


Ala.—Rash v. Bogart, 146 So. 814, 
S17, u2267A la. 284. [cit Cyed: 


Cal.—tIn re Baker’s Est., 145 P. 1005, 
168 Cal. 766. 
Ill.— Ware v. People, 19 Ill.App. 196. 


Ind.—Robbins v. Swain, (App.) 32 
N.E. 792. 


Iowa.—Heilemann v. Dakan, 233 N. 


W. 542, 211 Iowa 344. See In re 
Youngerman, 114 N.W. 7, 136 Iowa 
88, 15 Ann.Cas. 245 (recognizing 
rule). 


Ky.—Smith v. Cox’s Committee, 160 
SOV. bal SO pert DOs hy. LS. Louisville 
Trust Co. v. Southern Baptist Theo- 
logical Seminary, 147 S.W. 431, 148 
Ky. 711. 


Md.—Gallagher v. 
247, 102 Md. 115. 

Mass.—Richards v. Humphreys, 15 
Pick. 133: 


N.Y.—Langdon vy. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super. 477]. 


Martin, 62 A. 


Cin aosan v.. Ashe, 72 S.E. 372, 
156; N.C. 28 


ASA Saha App 6a -Anp 692) pte 
ter’s Est., 10 Pa.Super. 352. See Mor- 
Hepa 22 Pa.Dist. 466 (to same ef- 
ect). 


S.C.—Allen v. 
36 Am.R. 716. 

See Ellard v. Ferris, 110 N.E. 476, 
91 Ohio St. 339, L.R.A.1916C 613 [rev 
iin Cir.Ct.N.S. 477] (recognizing 
rule). 


“Tt has never been denied that an 
intention of the testator, that a gift 
inter vivos should satisfy a legacy, 
when once established, must prevail.” 
Langdon v. Astor, 16 N.Y. 9, 35 [rev 
10 N. Y.Super. 477]. 


Allen, 13 S.C. 512, 


11. Howze v. Mallett, 57 N.C. 194. 
12. Howze v. Mallett, supra; In 
re Gibson’s Est., 57 Pa.Super. 283; 


Hayes v. Welling, 96 A. 8438, 38 R.I. 
553 [rearg den 98 A. 61]. 


13. Howze v. Mallett, 57 N.C. 194. 


14. See statutory provisions; and 
cases infra this note. 


[a] Im Kentucky (1) under St. § 
4840, by which an advancement to a 
person is not to be deemed a satisfac- 
tion in whole or in part of a bequest 
or devise to him in a previous will 
unless the intention of the testator 
that it shall so operate be made to ap- 
pear by the evidence, gifts or ad- 
vancements by the testator to a child 
have been held, in the absence of 
proof of intention, not satisfaction 
wholly or pro tanto of a testamentary 
provision in his favor (Stiff’s Ex’r v. 
Stiff; —/2902°S W271 718, * 210 key. OT Gr 
Swinebroad v. Bright, 62 S.W. 484, 
110 Ky. 616, 119 Ky. 684, 23 Ky.L. 55; 
Duncan’s Trustee v. Clay, 13 Bush 
148), (2) but, where such an intention 
appears, they will be given that ef- 
fect (Traughber v. King, 32 S.W.(2d) 
8, 235 Ky. 658; Nall v. Wright’s Ex’r, 
80 S.W. 1120, 26 Ky.L. 253); (3) the 
statute in question changed the law 
as it stood at common law, putting 
children and strangers on the same 
basis and providing as to both that 
satisfaction would not be presumed 
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loco parentis to the legatee, a subsequent gift to the 
legatee is presumed to be in satisfaction of the lega- 
cy,'® providing it is ejusdem generis therewith.1® 
The doctrine is applied on the same principle as that 
of advancements in case of intestacy,!? being based 
on the equitable presumption that a parent or one 
standing in loco parentis and owing a lke natural 


but would only be effected where an 
intention to do so should be made to 


appear from the evidence (Swine- 
broad vy. Bright, supra; Duncan’s 
Trustee v. Clay, supra). 

15. Ala.—May’s Heirs v. May’s 


Adm’r, 28 Ala. 141; Roberts v. Weath- 
erford, 10 Ala. 72. But see Little v. 
Ennis, 92 So. 167, 207 Ala. 111 (where 
advancements to a daughter, even 
though evidenced by a receipt and re- 
lease, were denied effect as dimin- 
ishing her testate share, on the ground 
that ademption exists only as to spe- 
cific legacies). 


Ill.—Richardson y. Eveland, 18 N. 
E. 308, 126 Ill. 37, 1 L.R.A. 208. 


Ind.—Roquet v. Eldridge, 20 N.E. 
733, 118 Ind. 147; Clendening v. Cly- 
mer, 17 Ind. 155. See Weston v. John- 
son, 48 Ind. 1; Kemp v. Kemp, 154 N. 
EB. 505, 92 Ind.App. 268 (both recogniz- 
ing rule). But see State v. Crossley, 
69 Ind. 203 (holding that, if the leg- 
acy greatly exceeds the gift or pay- 
ment in amount, no presumption will 
be indulged that any satisfaction, 
even pro tanto, was intended)o 


Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344; In re Smith’s 
Est., 231 N.W. 468, 210 Iowa 563; 
Rodgers v. Reinking, 217 N.W. 441, 
205 Iowa 1311; In re Francis’ Est., 
212 N.W. 306; Davis v. Close, 73 N.W. 
600, 104 Iowa 261. See In re Mikkel- 
Sen’s Hst., 211 .N.W. 254, 202 Towa 


842 (dictum to same effect); In re 
Youngerman, 114 N.W. 7, 136 Iowa 
488, 15 Ann.Cas. 245 (recognizing 
rule). 


Md.—Wallace v. Du Bois, 4_A. 402, 
65 Md. 153. But see Dugan v. Hollins, 
4 Md.Ch. 139, 141 (“Neither do I think 
this Court is at liberty, for the pur- 
pose of reducing the sum to be paid 
either of the sons, to take into con- 
sideration any property which the fa- 
ther may have given them, or either 
of them, in his life time, between the 
date of his will and his death, as it is 
to be presumed if such gift had al- 
tered his intention with regard to the 
pecuniary legacies bequeathed to his 
sons, he would have made the neces- 
sary alteration in his will’). 


Mass.—Paine v. Parsons, 14 Pick. 
318. See Jaques v. Swasey, 27 N.E. 
771, 153 Mass. 596, 12 L.R.A. 566 (rec- 
ognizing rule); Richards v. Hum- 
phreys, 15 Pick. 133 (dictum to same 
effect). 


Mich.—Carmichael v. 
N.W. 350, 108 Mich. 473, 
232. 

N.J.—Van Houten v. Post, 33 ae 
Eq. 344 [rev_on other grounds 32 N. 
J.Eq. 709]; Sims v. Sims, 10 N.J.Eq. 
158. 


Lathrop, 66 
32 RA. 


N.Y.—Langdon v. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super. 477]; Hine v. Hine, 
39 Barb. 507; In re Percival’s Estate, 
141 N.Y.S. 180, 79 Misc. 567, 10 Mills 
Surr. 134 [mod on other grounds 146 
N.Y.S. 1108, 162 App.Div. 923]; Mat- 
ter of Weiss, 78 N.Y.S. 877, 39 Misc. 
71, 3 Mills Surr. 289; Matter of Tur- 
fler’s }/Estate, 23. N.Y.S:/135, 1 Misc. 
58, 1 Pow.Surr. 389; Benjamin v. 
Dimmick, 4 Redf.Surr. 7; Piper v. 
Barse, 2 Redf.Surr. 19. See Lawrence 
v. Lindsay, 68 N.Y. 108 [rev 7 Hun 
6413" Arthur v. “Arthur, 10), Barb. 9 
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(both recognizing rule). 


N.C.—Harris v. Philpot, 40 N.C. 324. 
See King v. Sellers, 140 S.E. 91, 194 
N.C. 533 (dictum to same effect); 
Grogan v. Ashe, 72 S.E. 372, 156 N.C. 
286 (recognizing rule). 


Ohio.—Ellard v. Ferris, 110 N.E. 
476, 479, 91 Ohio St. 339, L.R.A.1916C 
613 [rev on other grounds 19 Ohio Cir. 
Ct.N.S. 477, and cit Cyc]; Stichtenoth 
v. Toph, 10 Ohio Dee. (Reprint) 690, 
23 Cine.L.Bul. 126. 


Pa.—Miner v. Atherton’s Ex’r, 35 
Pa. 528; Stine’s Estate, 16 Pa.Super. 
12; McCadden’s Estate, 29 Pa.Dist. 
214; Stewart’s Hst., 3 Pa.Dist. 747, 15 
Pa.Co. 380; Gill’s Estate, 1 Pars.Eq. 
Cas. 139. See Swoope’s Appeal, 27 
Pa. 58; Kreider v. Boyer, 10 Watts 
54; Zeiter v. Zeiter, 4 Watts 212, 28 
Am.D. 698; Thompson’s PBst., 15 Pa. 
Dist. 29 (all four recognizing rule). 


R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


S.C.—Allen vy. Allen, 13 S.C. 512, 36 
Am.R. 716. 


Tenn.—Gibson vy. Buis, 218 S.W. 220, 
142 Tenn. 133.- See Evans v. Beau- 
mont, 4 Lea 599 (recognizing rule, but 
eriticizing* it). Clark jv. Setton;: 5 
Sneed 229 (recognizing rule). 

Va.—Hansbrough’s Px’rs v. Hooe, 
12 Leigh (39 Va.) 316, 37 Am.D. 659. 
Moore v. Hilton, 12 Leigh (39 Va.) 1; 
Jones v. Mason, 5 Rand. (26°Va.) 577, 
16 Am.D. 761. See Strother’s Adm’r 
v. Mitchell’s Ex’r, 80 Va. 149 (recog- 
nizing rule). 


Eng.—In re Furness, [1901] 2 Ch. 
346; Fowkes v. Pascoe, L.R. 10 Ch. 
343; Izard v. Hurst, 2 Freem. 224, 22 
Reprint 1173; Hopwood v. Hopwood, 
7 H.L.Cas. 728, 11 Reprint 290; Pym 
v.. Lockyer, 5 Myl.&C. 29, 46 Hng.Ch. 
27, 41 Reprint 283; Trimmer v. Bayne, 
7 Ves.Jr. 508, 32 Reprint 205. See In 
re Scotty 1L903 17s Chr Ws acon wv. 
Lacon, [1891] 2 Ch. 482; Farnham vy. 
Phillips, 2 Atk. 216, 26 Reprint 533 
(all three recognizing rule). 


Newfoundl.—Horwood vy. Milligan, 
9 Newfoundl. 439. 


Ont.—Tuckett-Lawry v. Lamour- 
eaux, 3 Ont.L. 577 [aff 1 Ont.L. 364], 
See Re Shepperd, [1924] 2 Dom.L.R. 
179 (recognizing rule), 


See Kramer v. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]; Rog- 
ers v. French, 19 Ga. 316; White v. 
Ponder, 202 S.W. 867, 868, 180 Ky. 
386 [cit Cyc]; Thomas v. Capps, 5 
Bush (Ky.) 273 (all four recognizing 
rule); In re Cramer’s Will, 198 N.W. 
386, 387, 183 Wis. 525 [eit Cyc] (dic- 
tum to same effect). : 


And see cases passim infra this sec- 
tion. 


[a] Limitation on rule.—The doc- 
trine of presumed satisfaction, being 
founded on the presumption against 
double portions, cannot be invoked to 
create one, and thus, if the applica- 
tion of the presumption would pro- 
duce the effect it is intended to pre- 
vent, that it diminish the portion of 
some of the children and give others a 
double portion, the court will not ap- 
ply it. Richardson v. Eveland, 18 N. 
Ey. 308, 126 Tl. 3.7, WTR AL s203: 


[b] 


Facts being sufficient to show | [rev 
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duty to all of his children would not, after having 
voluntarily established the portion each should re- 
ceive of his estate, take from one to his detriment for 
the purpose of benefiting another;1* and the presum- 
ed intention of the testator where he owes a like com- 
mon obligation to all not to give one of the objects 
of his bounty a double portion of his estate,1® and 


quasi-parental relationship, the pre- 
sumption has been held to arise where 
the legatee was a (1) grandchild (In 
re Percival’s Hst., 141 N.Y.S. 180, 79 
Mise. 567, 10 Mills Surr. 134 [mod on 
other grounds 146 N.Y.S. 1108, 162 
App.Div. 923]; McCadden’s Est., 29 
Pa.Dist. 214; Hansbrough v. Hooe, 12 
Leigh .(39 Va.) 316, .37_.Am.D» 1659; 
Pym v. Lockyer, 5 Myl.&C. 29, 46 Eng. 
Ch. 29, 41 Reprint 283), (2) even 
though his father was living and bore 
some of the expenses of his support 
(Pym v. Lockyer, supra). 


[c] Testamentary appointments.— 
Where a fund is settled ona man with 
power of appointment among his chil- 
dren, and he thereafter by will ap- 
points it among Some or all of them in 
equal shares, and thereafter, the will 
remaining unrevoked, appoints by 
deed to some of those in whose favor 
the testamentary appointment has 
been made, the presumption against 
double portions results in treating the 
testamentary appointment to the 
members to whom appointments by 
deed are made as satisfied. In re 
Peel’s Settlement, [1911] 2 Ch. 165; 
Montague v. Montague, 15 Beav. 565, 
51 Reprint 657. 


Who are persons in loco parentis 
see Parent and Child § 174. 


16. Doctrine of ejusdem generis as 
affecting presumption of satisfaction 
see supra § 2220. 


17. Fisher v. Keithley, 43 S.W. 650, 
142 Mo. 244, 64 Am.S.R. 560; Ellard 
v. Ferris, 110 N.E. 476, 91 Ohio St. 
339, L.R.A.1916C 613 [rev on other 
grounds 19 Ohio Cir.Ct.N.S.° 477]; 
Fowkes v. Pascoe, L.R. 10 Ch. 343. 


Principle underlying doctrine of ad- 
vancements see Executors and Admin- 
istrators § 202. 


18. Ill.—Richardson vy. Eveland, 18 
N.E. 308, 126 Ill. 37, 1 L.R.A. 2038. 


Mo.—Fisher v. Keithley, 43 
650, 142 Mo. 244, 64 Am.S.R. 650. 


N.Y.—In re Weiss, 78 N.Y.S. 877, 39 
Misc. 71, 3 Mills Surr. 289. 


Va.—Jones v. Mason, 5 Rand. 
Va.) 577, 16° Am: D761. 


Eng.—Meinertzhagen v. Walters, L. 
134 TC” KN 


19. Ala.—May’s 
Adm’r, 28 Ala. 141. 


Ga.—Rogers v. French, 19 Ga. 316. 


Ill.— Richardson v. Eveland, 18 N, 
Hy SOS elas. 87, Lobe AS Z0ss 


.Ind.—Weston v. Johnson, 48 Ind, 1; 
Clendening v. Clymer, 17 Ind. 155. 


Iowa.—In re Smith’s Estate, 231 N. 
W. 468, 210 Iowa 563; In re Younger- 
man’s Hstate, 114 N.W. 7, 136 Iowa 
488, 15 Ann.Cas. 245. See In re Mik- 
kelsen’s Estate, 211 N.W. 254, 202 
Iowa 842 (dictum to same effect). 


Md.—Wallace v. Du Bois, 4 A. 402, 
65 Md. 153. 


Mich.—Carmichael y. Lathrop, 66 
N.W. 350, 108 Mich. 473, 32 L.R.A. 282. 


Mo.—Fisher v. Keithley, 43 S.W. 
650, 142 Mo. 244, 64 Am.S.R. 560. 
N.J.—Sims v. Sims, 10 N.J.Eq. -158. 


N.Y.—Langdon v. Astor, 16 N.Y. 9 
10 N.Y.Super. 477]; Hine v. 


S.W. 


(26 


Heirs v. May’s 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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not on any theory of an indebtedness between the 
parties nor by way of set-off.2° The fact that the gift 
or payment was volunteered by the testator, without 
any debt resulting from it, does not prevent the ap- 
pheation of the doctrine ;?! nor is it necessary that 
the will express an intention that payments or bene- 
fits should be charged against the child ;?? 
of course, an expression of that character confirms 
However, in the case of a leg- 
acy to a person other than a child of the testator or 
one to whom he stands in loco parentis, a subsequent 
gift to the legatee raises no presumption of an in- 
tention of the testator to satisfy the lezacy,?* unless 
the gift is for the same specific purpose for which 
the legacy was designed,”°® or is in terms made a sub- 


the presumption.** 


stitute therefor;?® but it must be 


Hine, 39 Barb. 507; In re Weiss, 78 
N.Y.S. 877, 39 Misc. 71, 3 Mills Surr. 
289. 


A Rae ie ts v. Philpot, 40 N.C. 
24. 
Ohio.—Ellard v. Ferris, 110 N.E. 


476, 91 Ohio St. 339, L.R.A.1916C 613 
[rev on other grounds 19 Ohio Cir. 
Ct.N.S. 477]; Stichtenoth v. Toph, 10 
Ohio Dec. (Reprint) 690, 23 Cinc.L. 
Bul. 126. 


ae a.—MecCadden’s Estate, 29 Pa.Dist. 


S.C.—Allen y. Allen, 13 S.C. 512, 36 
Am.R. 716. 


Tenn.—Clark v. Jetton, 5 Sneed 229. 


Eng.—In re Dawson, [1919] 1 Ch. 
102; In re Furness, [1901] 2 Ch. 346; 
Montague v. Montague, 15 Beav. 565, 
51 Reprint 657; Montefiore v. Guedal- 
la, 1 De G.F.&J. 93, 62 Eng.Ch. 93, 45 
Reprint 294; Hopwood v. Hopwood, 7 
H.L.Cas. 728, 11 Reprint 290; Pym _v. 
Lockyer, 5 Myl.&C. 29, 46 Eng.Ch. 
29, 41 Reprint 283. 


20. In re Smith’s Estate, 231 N.W. 
468, 210 Iowa 568. 


21. In re Smith’s Estate, supra. 


22. In re Smith’s BHstate, supra; 
Jones v. Mason, 5 Rand. (26 Va.) 577, 
16 Am.D. 761. 


23. Harris v. Philpot, 40 N.C. 324. 


24. U.S.—Kramer vy. Kramer, 201 
Hy 243, D9) (Cs C2A09482> [mods LOTR, 
618]; Wilson v. Smith, 117 F. 707 [aff 
126 F. 916, 61 C.C.A. 446]. 


Conn.—Dunham v. Averill, 45 Conn. 
61. 29 Am.R. 642. 


Ind.—Swails v. Swails, 98 Ind. 511; 
Weston y. Johnson, 48 Ind. 1. 


Iowa.—Johnson v. McDowell, 134 N. 
W. 419, 154 Iowa 38, 38 L.R.A.N.S. 
588; In re Youngerman’s Estate, 136 
Towa 488, 114 N.W. 7, 15 Ann.Cas. 245; 
In re Hall, 110 N.W. 148, 132 Iowa 
664. 

N.C.—Grogan vy. Ashe, 72 S.E. 372, 
156 N.C. 286. See King v. Sellers, 140 
S.E. 91, 194 N.C. 533 (dictum to same 
effect). 

Ohio.—Ellard v. Ferris, 110 N.E. 
476, 479, 91 Ohio St. 339, L.R.A.1916C 
613 [rev on other grounds 19 Ohio Cir. 
Ct.N.S. 477, and cit Cyc]. 

Pa.—Ritter’s Est., 10 Pa.Super. 352. 
See Sprenkle’s App., 15 A. 773, 1 Mon. 
402 (to same effect); In re Alexan- 
der’s Est., 83 Pa.Super. 210 (recogniz- 
ing rule). 

S.C.—Allen v. Allen, 13 S.C. 512, 36 
Am.R. 716. 

Wis.—In re Cramer’s Will, 198 N. 
W. 386, 183 Wis. 525. 


Eng.—In re Jupp, [1922] 1 Ch. 3595 
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although, 


oL2® 


of Purpose.*®° 
made to appear 


In re Dawson, [1919] 1 Ch. 102; In re 
Smythies, [1903] 1 Ch. 259; Fowkes 
v. Pascoe, L.R. 10 Ch. 348; Roome v. 
Roome, 3 Atk.- 181, 26 Reprint 906; 
Shudal v. Jekyll, 2 Atk. 516, 26 Re- 
print 710. 


See Richardson vy. Eveland, 18 N. 
EK. 308, 126 Ill. 37,1 L.R.A. 203 (recog- 
nizing rule). 


{a] Rule applied.—The rule has 
been applied in cases where the lega- 
tee is the testator’s: (1) Spouse 
(Kramer v. Kramer, 201 F. 248, 119 
CiCFAs 2:82) ifimod s19ee 618d es Inene 
Greenwood’s. Estate, 208 S.W. 635, 201 
Mo.App. 39), (2) grandchild (Swails 
v. Swails, 98 Ind. 511; Heileman v. 
Dakan, 233 N.W. 542, 211 Iowa 344; 
In re Youngerman’s Estate, 114 N.W. 
7, 136 Iowa 488, 15 Ann.Cas. 245; Al- 
len v. Allen, 13 S.C. 512, 36 Am.R. 716; 
Roome v. Roome, 3 Atk. 181, 26 Re- 
print 906. See In re Dawson, [1919] 
1 Ch. 102 [to same effect]), (3) niece 
(Johnson v. McDowell, 134 N.W. 419, 
154 Iowa 38, 38 L.R.A.N.S. 588; Gro- 
gan v. Ashe, 72 S.E. 372, 156 N.C. 286) 
(4) or nephew (Wilson v. Smith, 117 
F. 707 [aff 126 F. 916, 61 C.C.A. 446]), 
(5) grandniece (In re Smythies, 
[1903] 1 Ch. 259; Shudal v. Jekyll, 2 
Atk. 516, 26 Reprint 710), (6) house- 
keeper (Sprenkle’s Appeal, 15 A. 773, 
1 Mon. (Pas) £02 sasRitterns GHst., 910 
Pa.Super. 352),°(7) or other stranger 
to his blood (Dunham y. Averill, 45 
Conn. 61, 29 Am.R. 642; In re Cram- 
er’s Will, 198 N.W. 386, 183 Wis. 525). 


25. Richardson vy. Eveland, 18 N. 
BE. 308, 126 Ill. 37, 1 L.R.A. 203; Ellard 
v. Ferris, 110 N.E. 476, 479, 91 Ohio St. 
339, L-R.A:1916C—613._ [rev on other 
grounds 19 Ohio Cir.Ct.N.S. 477, and 
cit Cyc]; In re Smythies, [1903] 1 
Cie 259° 


Gifts for specific purpose for which 
legacy was intended see infra § 2223. 


26. Richardson y. Eveland, 18 N. 
He 308, eon 30, Leia RAL 2033)" bl 
lard v. Ferris, 110 N.E. 476, 479, 91 
Ohio St. 339, L.R.A.1916C 613 [rev on 
other grounds 19 Ohio Cir.Ct.N.S. 477, 
and cit Cyc]. 


27. Richardson v. Eveland, 18 N.E. 
308, 126 Ill. 37,1 L.R2A. 203) -bllard 
v. Ferris, 110 N.E. 476, 479, 91 Ohio St. 
339, .L.R.A.1916C .613 [rev on _,other 
grounds 19 Ohio Cir.Ct. N.S. 477, and 
cit Cyc]. See infra § 2226 text and 
notes 98, 99. 


Admissibility of extrinsic evidence 
of intention see infra § 2225. 


28. In re Dawson, [1919] 1 Ch. 102; 
In re Heather, [1906] 2 Ch. 2380, 234; 
Fowkes v. Pascoe, L.R. 10 Ch. 343; 
Meinertzhagen v. Walters, L.R. 7 Ch. 
670. But see Kennedy v. Badgett, 2 
S.E. 574, 26 S.C. 591 (contrary result, 
based on construction of particular 
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clearly, either from the will or by extrinsic evidence, 
that such satisfaction was intended.?7 
even where the gifts are to children or to persons as 
to whom the testator stands in loco parentis, the pre- 
sumption is applied only in favor of persons as 
against whom the rule would itself be applied and is 
hence not available where those claiming the benefit 
of it occupied no such family relation;?® and, fur- 
thermore, it is applicable only where both legacy and 
lifetime gift or advancement are gifts in the nature 
of a portion, possessing the characteristics there- 


Moreover, 


[§ 2223] (c) Presumption Arising from Identity 
An intention to adeem a legacy is pre- 
sumed, where the specific purpose for which the. leg- 
acy was given is satisfied by the testator himself ;*+ 


will). 

“A rule designed to produce equal- 
ity among children cannot be extend- 
ed so as to reduce their shares for 


the benefit of a stranger.” In re 
Heather, supra. 
fa] Rule applied.—(1) Where a 


will gives equal portions to children 
and to the children of deceased chil- 
dren per stirpes, and the testator 
gives property to the living children, 
no presumption of pro tanto satisfac- 
tion is available in behalf of the chil- 
dren of the deceased children. In re 
Dawson, [1919] 1 Ch. 102. (2) Where 
advances were made to children who 
took part of the residue under the 
will, the widow taking the rest, the 
advances could only be brought into 
the account for the benefit of the chil- 
dren among themselves, and _ the 
widow was not entitled to have her 
share increased by having the ad- 
vances brought into the account in 
estimating the residue. Meinertz- 
hagen v. Walters, L.R. 7 Ch. 670. (3) 
Where one only of several children 
is adopted by the testator, who as- 
sumes as to him the place of a parent, 
gifts inter vivos to such child are 
not available to his brothers and sis- 
ters in support of a claim of pre- 
sumed satisfaction. Fowkes y. Pas- 
coe, L.R. 10 Ch. 343. 


295. In reyScott) 1 (2903)! 1 Chi wae 
con vs Lacon, [1891152 Ch. 743825 eRe 
Shepperd, (Ont.) [1924] 2 Dom.L.R. 
179. See In re Heather, [1906] 2 Ch. 
230 (to same effect). 


[a] Gift or advance in nature of 
temporary assistance to relieve a 
child from pecuniary embarrassments 
from outstanding debts has been held 
not to be such a one as will normally 
suffice as a basis for the doctrine of 
presumed satisfaction. In re Scott, 
[1903] 1 Ch. 1 [foll Taylor v. Taylor, 
L.R. 20 Eq. 155, and disappr Boyd y. 
Boyd, L.R. 4 Eq. 305; In re Block- 
ley, 29 Ch.D. 250]. 


30, Failure or impossibility 
purpose of gift see infra § 2271. 


31. Ill.—Tanton v. Keller, 47 N.E. 
376,,167 Ill. 129 [aff 61 TIll.App. 625]. 
ipl ot te v. Tolen, 38 N.J.Eaq. 


N.Y.—In re Tallman’s Will, 229 N. 
Y.S. 308, 131 Misc. 863; In re O’Dell’s 
Will, 207 N.Y.S. 261, 124 Misc. 76. 


Pa.—In re Johnson's Estate, 51 A. 
342, 201 Pa. 513 [aff 10 Pa.Dist. 233]; 
Hershey’s Estate, 17 Lanc.L.Rev. 389. 


Pon hike v. Sarvis, 7 Terr. L. 


of 


[a] Cemetery improvement. — 
Where a fund is left for the repair 
of a cemetery but the testator in his 
lifetime effects the contemplated re- 
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and this may be true although the amount expended 
by the testator for that purpose is less than the 
amount of the legacy.*?, A complete ademption may 
result where a testator bequeaths the legacy for a 
particular purpose and thereafter gives the identical, 
or a greater, sum of money for the identical pur- 
pose,®* and ademption pro tanto may result where 
he gives a lesser sum to be applied for that pur- 
pose** to, or in trust for, the legatee, provided that 
the gift inter vivos is not substantially different in 
kind from the legacy.?® The application of the doc- 
trine involves a determination of whether the legacy 
and the gift were made for any particular purpose,*°® 
and, if so, whether the purpose of the one is substan- 
tially the same as that of the other.27 The legacy 
must be given not merely for bounty, but for a par- 
ticular specific purpose,*?® which must be so annexed 
to the legacy as to oblige the legatee, in taking it, to 
apply the legacy to the purpose indicated;*® and 
thus, where the legacy is designed for any of several 
purposes at the legatee’s discretion, and the gift is 
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for one only of the purposes thus indicated, no case 
is made out to support a claim of satisfaction on the 


‘ground of fulfillment of the common purpose,*? even 


though the purpose fulfilled in the testator’s lifetime 
was the primary or leading purpose indicated.*! Al- 
though the legacy and the provision made by the tes- 
tator are for the same purpose, if both of them are 
only methods of carrying out in detail the larger 
general purpose of the whole will, the fact of his 
making such provision in his lifetime is not necessa- 
rily to be taken as an ademption of the legacy.*? 


Fulfillment of moral obligation. Where, aside 
from any familial relations sufficient to raise a pre- 
sumption of satisfaction,*? a testamentary provision 
is designed to be in fulfillment of some moral obliga- 
tion under which the testator feels that he stands 
with reference to the legatee, the satisfaction of such 
moral obligation is a sufficiently certain purpose that 
a gift inter vivos to such legatee operates as an 
ademption of the legacy to the extent of the gift;*+ 


pairs, the gift isadeemed. In re Tall- 
man’s Will, 229 N.Y.S. 308, 131 Misc. 
863. 


{b] Payment of debt.—Where a 
sum is left to pay a debt or claim 
owed to the legatee by the testator or 
a third person, and thereafter the tes- 
tator in his lifetime pays and dis- 
charges the debt, the legacy is adeem- 
ed. Tanton v. Keller, 47 N.E. 376, 167 
Tll. 129 [aff 61 Ill App. 625]; Taylor 
v. Tolen, 38 N.J.Eq. 91; Cory v. Lent- 
ner, 1 Ohio Dec. (Reprint) 507, 10 
West. L.J. 246; In re Johnson, 51 A. 
342, 201 Pa. 513 [aff 10 Pa.Dist. 233]; 
In re Turner’s Est., 31 A. 867, 167 Pa. 
609; Bell v. Sarvis, 7 Terr.L. 74. 


32. Taylor v. Tolen, 38 N.J.Eq. 91. 


[a] MTlustration.— Where, after 
making his will giving a legacy of 
two thousand five hundred dollars to 
pay the debt on a chapel, which 
amounted to about two thousand one 
hundred dollars, the testator paid the 
debt himself, the legacy was thereby 
adeemed. Taylor v. Tolen, 38 N.J.Eq. 
91. 


33. King vy. Sellers, 140 S.H. 91, 
194 N.C. 583; Grogan v. Ashe, 72 S.E. 
872, 156 N.C. 286; Keiper’s Estate, 5 
Pa.Co. 568 [aff 16 A. 744, 124 Pa. 193]; 
In re Corbett, [1903] 2 Ch 326. See 
Merrill v. Winchester, 113 A. 261, 120 
Me. 203 (gift to charities held ademp- 
tion of legacies to same charities); 
Langdon y. Astor, 16 N.Y. 9 [rev 10 N. 
Y.Super. 477]; In re Furness, [1901] 
2 Ch. 346 (both dictum to same effect). 


34. Associated Professors of Loyo- 
la College of City of Baltimore y. Du- 
ean, 103 Al 81). 83,7130 Md 545, fcit 
Cyc]; Hine v. Hine, 39 Barb. (N.Y.) 
507; In re Gasten’s Will, 38 N.Y.S. 948, 
16 Misc. 125; In re Alexander’s Estate, 
83 Pa.Super. 210; In re Jupp, [1922] 2 
Ch=359. 


{a] Where testator in collabora- 
tion with others partially accomplish- 
es purpose intended by payments in 
his lifetime, other payments being 
made for the same purpose by others 
interested therein, the satisfaction is 
operative only to the extent of the 
testator’s own payments rather than 
extending so far as to leave the leg- 
acy in force only to the extent of the 
palance of payments still required for 
complete fulfillment of the common 
purpose. In re Gasten’s Will, 38 N.Y. 
S. 948, 16 Misc. 125. 


35. Associated Professors of Loyo- 


la College of City of Baltimore v. 
Dugan, 113 A. 81, 137 Md. 545; Gro- 
gan v. Ashe, 72 S.E. 372, 156 N.C. 286; 
In re Alexander’s Est., 83 Pa.Super. 
210. 


Similarity of subject matter as ele- 
ment in satisfaction generally see su- 
pra § 2220. 


36. See cases infra this note. 


[a] Purposes held sufficient in- 
clude: (1) Additions to the endowment 
fund of a hospital. In re Corbett, 
[1903] 2 Ch. 326. (2) Establishment 
of endowment to support certain un- 
pas women. In re Jupp, [1922] 2 
Chiy3b9. 


[b], Purposes held insufficient.—A 
mere legacy to A in trust for the 
benefit of B, an infant, is not a legacy 
for a particular purpose, within the 


panes In re Smythies, [1903] 1 Ch. 
@. Sprenkle’s App., 15 A. 778, 1 
Mon. (Pa.) 402. And see cases infra 
this note, 
[a] Parol evidence of purpose.— 


Where will and conveyance both ex- 
press clearly the purpose for which 
their respective benefits are intended, 
parol evidence is inadmissible to show 
that in reality they were for the 
same purpose where different ones 
were expressed. In re Aynsley, [1915] 
L.Gh, 172) [aft) [L914] 2 iGh. «422: 


[b] Legacy being in consideration 
of past and future care and services, 
and the gift in consideration of past 
services only, up to the time when it 
is made, the identity of purpose is 
sufficient to effect an ademption. In 
re Alexander’s Hst., 83 Pa.Super. 210. 


[c] Purpose of gift and legacy held 
identical.--Associated Professors of 
Loyola College of City of Baltimore 
Vv. Dugan, 113 ASY8i, Ler vidi aah 
Keiper’s Hst., 5 Pa.Co. 568 [aff 16 A. 
744, 124 Pa. 193]. j 


[d] Purpose of legacy and gift 
held unlike.—(1) Where a legacy is 
expressed to be made in fulfillment of 
the declared wish of a deceased 
spouse, and a gift is thereafter made 
in memory of such spouse, the pur- 
poses are not sufficiently identical to 
work an ademption. In re Aynsley, 
[1915] 1 Ch. 172 [aff [1914] 2 Ch. 422]. 
(2) Where a legacy was left for edu- 
cating the legatee, a contract with his 
parents to pay part of the expenses 
of his education in a particular in- 


stitution in return for their agree- 
ment to pay the balance was not 
identical in purpose so as to adeem 
the legacy, since the testamentary 
provision was for the purpose of edu- 
cation generally, and the contractual 
provision looked to education at a 
particular institution. In re Young- 
erman, 114 N.W. 7, 136 Iowa 488, 15 
Ann.Cas. 245. 


38.) In re Jupp, [1922]: 2 Ch. 359; 
In re Smythies, [1903] 1 Ch. 259; 
Roome v. Roome, 8 Atk. 181, 26 Re- 
print 906. And see infra text and 
notes 39-41. 


39. Parsons y.. Coke,- 27 .J.Ch. 
Se And see infra text and notes 


[a] TIllustration.—Where the tes- 
tator bequeathed a business, and a 
sum of money for better enabling the 
business to be carried on, a sale of 
the business by the testator did not 
adeem the pecuniary legacy, since 
there was no duty imposed on the 
legatee to continue the operation of 
the business or to apply the money 
for that purpose. Parsons y. Coke, 27 
L.J.Ch. 828. 


40. Elliott’s Appeal, 19 A. 32, 132 
Pa. 164 [Laff sub nom. Bird’s Bst., 7 
Pa.Co. 206]; Keiper’s App., 16 A. 744, 
124 Pa. 193 [aff 5 Pa.Co. 568]; Roome 
v. Roome, 3 Atk. 181, 26 Reprint 906. 


41. Elliott’s Appeal, 19 A. 32, 132 
Pa. 164 [aff sub nom. Bird’s Est., 7 
Pa.Co. 206]. 


42. In re Langdon, 153 N.Y.S. 574, 
89 Misc. 333, 14 Mills Surr. 21. 


{a] Tlustration.—Where a _ will, 
whose leading object was to provide 
for the testator’s incompetent daugh- 
ter and only child for life, directed 
the purchase of an annuity for her, the 
testator’s purchase of an additional 
annuity was not an ademption of the 
one which the will required to be pur- 
chased. In re Langdon, 158 N.Y.S. 
574, 89 Misc. 338, 14 Mills Surr. 21. 


43. See supra § 2222. 


44. In re Pollock, 28 Ch.D. 552. 
See In re Johnson, 51 A. 342, 201 Pa. 
513 [aff 10 Pa.Dist. 233] (to same ef- 
fect); In re Jupp, [1922] 2 Ch. 359; 
In re Smythies, [1903] 1 Ch. 259 
(both recognizing rule). 


[a] Basis of doctrine.—‘“To consti- 
tute a particular purpose z it is 
not, in my opinion, necessary that 
some special use or application of the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


- 
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but, in order for this rule to apply, the bequest must 
be expressed to be made in fulfillment of the moral 
obligation,*® and the mere circumstance that it is in 
fact dictated by sentiments of gratitude or even of 
moral obligation, without such an expression, is in- 
sufficient.*® 


[§ 2224] (d) Particular Facts and Circumstanc- 
es as Indications of Intention. The court, in secking 
the testator’s intention as to whether a particular 
gift was intended in satisfaction of a legacy, is not 
confined to a consideration of any one fact but has 
the right and is under a duty to consider all of the 
circumstances of the case.t7 The fact that the leg- 
acy is demonstrative in character does not evidence 
such an intention;*® nor, where there is nothing to 
compel a presumption that beneficiaries are to share 
equally,*® does the fact that by denying applica- 
tion of the doctrine of satisfaction a disproportion 
between shares results;°° however, a clear intention 
manifested by the will that children shall share 
equally in the estate confirms the presumption that 
a gift or payment to one of them is intended to be by 
way of satisfaction;°! and, similarly, although the 
donee is not the testator’s child, a manifested inten- 
tion that he is to take a share equal to that given an- 
other legatee standing in the same relation as himself 
to the testator indicates an intention that gifts inter 
vivos operate in satisfaction of the legacy.°? Where 
the testator provides for charging advancements 
against beneficiaries’ shares, such provisions, of 
course, control;*? and mention in the will of credit- 
ing advancements or payments in the testator’s life- 
time is confirmatory of the presumption of satisfac- 


money, by or on behalf of the legatee;v. Hine, 
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39 Barb. (N.Y.) 507; 


[69 C.J.] 1023 


tion by a gift to a child;54 but where such provisions 
appear as to particular beneficiaries, their omission 
as to others is consistent with, if not confirmatory of, 
an intention that gifts to such others are not in the 
nature of satisfaction pro tanto of the latter’s lega- 
cies.°> Where the will or a codicil provides that gifts 
or advancements shall operate by way of satisfaction, 
the making of the gift is a sufficient indication, in 
the light of the testamentary provisions, that such 
result is intended to flow therefrom;°* and where it 
is provided that gifts accompanied by particular cir- 
cumstances, such as an entry thereof in account 
books, taking of notes, or the like, shall be consider- 
ered as being a satisfaction of legacies, while gifts 
may be affirmatively shown by other circumstances 
to be intended as satisfaction although unaccompa- 
nied by such entries, notes, or the like,®? those which 
are entered or noted in the manner preseribed carry 
with them convincing evidence of the testator’s in- 
tention that they are to be by way of satisfaction,*® 
and those not so entered or noted will not, in the ab- 
sence of affirmative evidence to the contrary, be re- 
garded as having been intended thus to operate.®® 
Although the will expressly declares that advanee- 
ments shall not operate by way of satisfaction if, on 
a proper construction of the will, it is apparent that 
the reference is only to advancements theretofore 
made, the testamentary provision does not prevent 
those thereafter made from so opcrating.°° A testa- 
mentary provision protecting the share of a legatee 
from hability for debts has reference to debts owed 
by him to strangers, and does not compel a holding 
that payments or advancements made to him by the 


In re; vancements as being in satisfaction 


alos 


(e. g. for binding him an appréntice, 
purchasing for him a house, advancing 
him in marriage, or the like), should 
be in the testator’s view. It is not 
less a purpose, as distinguished from 
a mere motive of spontaneous bounty, 
if the bequest is expressed to be made 
in fulfilment of some moral obliga- 
tion recognized by the testator, and 
originating in a definite external 
cause, though not of a kind which 
(unless expressed) the law would 
have recognized, or would have pre- 
sumed to exist. And it appears to me 
that a case of this kind comes very 
near, in principle, to the first class of 
cases, in which ademption by a subse- 
quent gift is inferred from the paren- 
tal relationship. The reasonable pre- 
sumption is the same, namely, that 
as the purpose of both gifts was to 
fulfil one and the same antecedent ob- 
ligation or duty, a double fulfilment 
was (presumably) not intended.” In 
re Pollock, 28 Ch.D. 552, 555 [quot In 
re Jupp, [1922] 2 Ch. 359]. 


45. In re Jupp, supra. 

46. In re Jupp, supra. 

47. In re Francis’ Est., (Iowa) 212 
N.W. 306; Casey v. Pence, 1 Ky.L. 
In re Scott, [1903] 1 Ch. 1. See 


Van Houten v. Post, 33 N.J.Eq. 344 
[rev 32 N.J.Eq. 709] (to same effect). 


4g. Kramer vy. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]. 


49. Rules for determination of 
shares see supra §§ 1301-1311. 


50. Kramer v. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]; Re 
Bicknell, 46 Ont.L. 416. 


51. May’s Heirs y. May’s Adm’r, 
28 Ala. 141; Rodgers v. Reinking, 217 
N.W. 441, 205 Iowa 131; In re Fran- 
cis’ Est., (Iowa) 212 N.W. 306; Hine 


Weiss, 78 N.Y.S. 877, 39 Mise. 71, 3 
Mills Surr. 289; Matter of Turfler’s 
state, 23° Ney.s. doo, £7 Mise. 58,1 
Pow.Surr. 389; In re Neel’s Hst., 56 
A. 949, 207 Pa. 443. 


[a] In Kentucky (1) where the 
common-law presumption arising 
from gifts or payments to children 
has been revoked and the whole mat- 
ter made to rest on intention, by vir- 
tue of statute (see supra § 2222 note 
14 [a]) (2) a clear direction that the 
beneficiaries are to share equally is a 
powerful indication that payments 
made to them are intended to go in 
satisfaction of the portions bequeath- 
ed (Nall v. Wright’s Ex’r, 80 S.W. 
1120, 26 Ky.L. 253). 


52. Robbins y. Swain, 
32 N.E. 792. 


53. See infra § 2233. 


.54 Gibson y. Buis, 218 S.W. 220, 
142 Tenn. 133. 


Effect on requirement of ejusdem 
generis of provisions for deducting 
hie decor cea see supra § 2220 text and 
note 6. 


55. Kramer y. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]; Rog- 
ers v. French, 19 Ga. 316; Thompson’s 
Hest. ibe Pa, Dist, 29. 


56. Langdon v. Astor, 
[rev 10 N.Y.Super. 477]. 


57. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 
See Langdon y. Astor, 16 N.Y. 9 [rev 
10 N.Y.Super. 477] (recognizing pos- 
sibility). 

[a] Effect of failure to employ 
designated indications.—The whole 
question is one of evidence to deter- 
mine the testator’s intention, so that 
a failure to indicate particular ad- 


(Ind.App.) 
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of the legacy in the manner stated in 
the will justifies an inference that 
they were not intended to satisfy the 
legacy, but the inference is rebuttable 
by any competent evidence of a dif- 
ferent intention. Stichtenoth yv. Toph, 
10 Ohio Dec. (Reprint) 690, 23 Cinc. 
L.Bul. 126. 


58. In re Francis’ Est., (Iowa) 212 
N.W. 306; Lawrence v. Lindsay, 68 
N.Y. 108 [rev 7 Hun 641]; Langdon 
v. Astor, 16 N.Y. 9 [rev 10 N.Y.Super. 
477]; Matter of Robert, 3 N.Y.St. 330. 


[a] Where notes taken are deliv- 
ered back by testator in his lifetime 
to the maker and legatee, in conse- 
quence of payment or otherwise, so 
as not to represent an outstanding in- 
debtedness at the time of the testa- 
tor’s death, the legacy is not adeemed, 
under a provision for applying, as 
satisfaction, amounts evidenced by 
notes. Blair v. Scribner, 60 A. 356, 
67 NJ. 59 Batinb ta Alesl Sit 


[b] Where loans entered as pre- 
scribed by will are canceled without 
any book entry of cancellation or dis- 
charge in the manner designated, the 
failure to make any such entry or 
notation will be taken, in the absence 
of evidence to the contrary, as show- 
ing a purpose on the part of the tes- 
tator that they are still to remain 
subject to application in satisfac- 
tion of the obligor’s legacy, despite 
such cancellation and surrender of 
the instruments of indebtedness. In 
re Francis’ Est., (lowa) 212 N.W. 306. 
But see Musselman’s Hst., 45 Pa. 9 
(contrary result on construction of 
particular will involved). 


59. Loring v. Blake, 106 Mass. 592; 
Sayre v. Sayre, 32 N.J.Law 61. 


60. Nall v. Wright’s Ex’r, 80 S.W. 
11207°26 Ky.Le 253. 
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testator should not be applied by way of satisfac- 
tion.°1 When, after providing legacies, the testator, 
in his will, directs the manner of their payment in 
the event that he does not himself pay them in his 
lifetime, which, he states, he intends to do, the lan- 
guage of the will affords an indication that gifts o 
advancements by him are intended to go in satisfac- 
tion of the legacies.°? Conversely, the fact that aft- 
er the will and the payment he offers to make to the 
others gifts of property to be taken at a valuation 
equal to the amount of such payment affords evi- 
dence of an intention that it was intended to go in 
satisfaction, although such offer was refused on the 
ground that the valuation suggested was greater than 
the true worth of the property proffered.** 
that, prior to executing the will, the testator has 
made to the others of his children gifts or payments 
of like value with that thereafter made to a particu- 
lar one of them is strong evidence to show that the 
gift to the latter, equalizing him with the others, is 
not intended as satisfaction.°* While a legacy may 
be completely satisfied by the gift or payment of a 
smaller sum,®*® such disparity in value affords some 
indication of an intention that the gift is not a com- 
plete satisfaction but only pro tanto, or of particular 
ones of several legacies substantially the same in ag- 
gregate value as the eift.°® The amount of the oitt 
or payment has some bearing as an indication of ‘the 
testator’s intention, a substantial advancement be- 
ing regarded as more likely to have been intended to 
go in satisfaction than one of an inconsiderable 
amount.®’ Identity in amount between the gift or 
advancement and the proposed testamentary provi- 
sion is strongly persuasive of an intention to effect 
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a satisfaction ;°& however, neither the fact that the 
gift and the legacy are of the same identical 
amount®® nor that. the gift is subject to a life es- 
tate in the testator, to take effect at his death,’° is 
sufficient, in the absence of relationship or a mani- 
festation of purpose of such character as to indicate 
a satisfaction, to justify treating the gift as satis- 
faction of the legacy. While there may be a satis- 
faction of a life interest,’1 the fact that a gift is to 
one who has been given such an interest only, with 
a remainder over to others, has been noticed as af- 
fording some indication that the gift was not in- 
tended to go in satisfaction of the legacy.7* The re- 
lations between the parties during the testator’s life 
may afford evidence of the testator’s intention ;*? 
and where the subject matter of legacy and gift is 
an interest in a business, the nature of the donee’s 
connection with the operation of the business may be 
evidence of considerable weight that the gift was not 
intended to operate by way of satisfaction.‘* The in- 
ference against intestacy supports, to some extent, 
the view that a gift or payment to a sole residuary 
legatee is not intended as a full and complete satis- 
faction of his interest.75 A trust settlement made by 
the testatrix in contemplation of marriage in favor 
of the legatees under her prior will has been held 
a satisfaction of their claims under the will to the 
extent to which they are beneficiaries under the 
trust.?® 


[§ 2225] (e) Evidence as to Intention’?7—aa. Ad- 
missibility. The intention of a testator as to wheth- 
er a gift should satisfy or adeem a legacy may be 
shown by extrinsic’® or parol’® evidence, including 


61. In re Neel’s Est., 56 A. 949, 207 
Pa. 443. 


62. Piper v. Barse, 2 Redf.Surr. (N. 
We) as 

€3. Nall v. Wright’s Ex’rs, 80 S.W. 
1120, 26 Ky.L. 253. 

64. In re Scott, [1903] 1 Ch. 1. 

65. See infra § 2230. 


66. In re Percival’s Hst., 141 N. 
YS: 180, 79 Mise. 567, 10 Mills Surr. 
134 [mod on other grounds 146 N.Y. 
S. 1108, 162 App.Div. 923]. 


67. May’s Heirs v. May’s Adm’r, 28 
Ala. 141. 


68. In re Brunot’s Est., 
Leg.J.N.S. (Pa.) 180. 


69. Home for Incurables of Balti- 
more City v. Bruff, 153 A. 403, 160 Md. 
156. 


70. Baltimore City Home for In- 
curables v. Bruff, supra. 


32 Pittsb. 


71. See supra § 2201. 

72. Grogan v. Ashe, 72 S.E. 372, 
156 N.C. 286; Re Bicknell, 46 Ont.L. 
416. 

15 Pa.Dist. 


73. Thompson’s Est., 
S: 


[a] Existence of special motive 
for difference in treatment of chil- 
dren, such as the fact that one of 
them has furnished the testator care 
and support and made a home for ‘him, 
has been given weight in rebuttal of 
the presumovtion of satisfaction. 
Thompson's Est., 15 Pa.Dist. 29. 


Gol Lacon v. Lacon, [1891] 2 Ch. 
75. In re Percival’s Hst., 141 N.Y. 


S. 180, 79 Misc. 567, 10 Mills Surr. 134 
[mod on other grounds 146 N.Y.S. 
1108, 162 App.Div. 923]. 


76. Webb v. Jones, 36 N.J.Eq. 163. 


77. Intention of testator in making 
advancements see supra § 2203. 

78. 1Til.—Richardson v. Eveland, 18 
INGE) 30855126 SIS et ae An 2 Ook 

Iowa.—Heileman v. Dakan, 233 N. 
W. 542, 211 Iowa 344; Johnson v. Mc- 
Dowell, 184 N.W. 419, 154 Iowa 38, 38 
L.R.A.N.S. 588. 


N.J.—Hattersley v. Bissett, 29 A. 


US ol Ned eds 501) 64 ONMA TIONS hte OO 
[aff 25 A. 332]; Sims v. Sims, 10 N.J. 
Hq. 158. 


N.Y.—Beck v. McGillis, 9 Barb. 35. 
Pa.—Ritter’s Hst., 10 Pa.Super. 352. 


S.C.—Allen v. Allen, 13 S.C. 512, 36 
Am.R. 716. 


Eng.—Chapman v. Salt, 2 Vern.Ch. 
646, 23 Reprint: 1022. 


See Wilson v. Smith, 117 F. 707 [aff 
126 IF. 916, 61 C.C.A. 446] (dictum to 
same effect). 


[a] Purpose for which evidence 
admitted.—‘‘Such evidence is resort- 
ed to not for the purpose of showing 
an intention of revoking or altering 
the will but to establish the purpose 
of the testator in making the subse- 
quent advance or payment; that is, 
whether he intended it to operate as 
a satisfaction of the legacy or as an 
additional bounty to the _ legatee.’” 
Johnson v. McDowell, 134 N.W. 419, 
420, 154 Iowa 388, 38 L.R.A.N.S. 588. 


79. U.S.—kKramer v. Kramer, 201 
ar DUO" Cl CcAL A482) alos 1 977. ses 
) . 


Ala.—May’s Heirs v. May’s Adm’r, 
28 Ala. 141. 


petite Laws v. Whittaker, 38 Ark. 
oO. 


Ga.—Rogers v. French, 19 Ga. 316. 
Ky.—Thomas v. Capps, 5 Bush 273. 


Md.—Wallace v. DuBois, 4 A. 402, 
65 Md. 153. 


Mass.—Richards v. Humphreys, 15 
Rick 3s: 


N.J.—Van Houten vy. Post, 33 N.J. 
Eq. 344 [rev on other grounds 32 N. 
see 709]; Sims v. Sims, 10 N.J.Eq. 


N.Y.—Hine v. Hine, 39 Barb. 507; 
In re Percival’s’ Estate, 141 N.Y.S. 
180, 79 Misc. 567, 10 Mills Surr. 134 


[mod on other grounds 146 N.Y.S. 
1108, 162 App.Div. 923]. See Arthur 
v. Arthur, 10 Barb. 9 (recognizing 
rule). 

N.C.—King vy. Sellers, 140 S.E. 91, 
194 N.C. 533; Grogan vy. Ashe, 72 S. 
E. 372, 156 N.C; 286. 

Ohio.—Ellard v. Ferris, 110 N.E. 


476, 91 Ohio St. 339, L.R.A.1916C 613 
[rev 19 Ohio Cir:Ct.N.S. 477]; Cory 
v. Lentner, 1 Ohio Dec. (Reprint) 507, 
10 West.L.J. 246. 


Pa.—Baily v. Herkes, 1 Penr.&W. 
126; Thompson’s Bst., 15 Pa.Dist. 29; 
In re Brunot’s Est., 32 Pittsb.Leg.J.N. 
S. 180. See Miner v. Atherton, 35 Pa. 
528; Kreider v. Boyer, 10 Watts 54 
(both recognizing rule). 


Eng.—Griffith v. Bourke, L.R. 21 Ir. 
92; Shudal v. Jekyll, 2 Atk: 516, 26 
Reprint 710; Kirk v. Eddowes, 3 Hare 
509, 67 Reprint 482; Trimmer v. 
Bayne, 7 Ves.Jr. 508, 32 Reprint 205. 
But see Farnham y. v. Phillips, 2 Atk. 


a ae a ee Eee ee eee eee 
Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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evidence of his conduct subsequent to the execution 
So, declarations of the testator as to 
However, according 
to some authorities, ex parte declarations of the tes- 
tator, not in the legatee’s presence, of his future in- 
tentions, although admissible, have been held not 
competent to show what was his intention at the sub- 
sequent time when the gift or payment was made;*? 
and the same is true of such statements made long 
after the gift;8* although by other authorities it has 
been held that declarations going to show the fact 
of the advancement are admissible whenever made, 
whether before or after the will, the matter of time 
merely going to the question of the weight of the 
evidenece,** and there is even authority that decla- 
rations relevant on the question of intention are 


of the will.8° 
his intention may be shown.%* 


216, 26 Reprint 533 (refusing to admit 
parol evidence of testator’s intention). 


Ont.—Re Shepperd, [1924] 2 Dom. 
ERs Wig s8is 


“Parol evidence, where parties stand 
in. loco parentis, is not admissible to 
alter or revoke the will, but it is ad- 
missible to explain the subsequent 
act of the testator so as to ascertain 
from what has happened if an ademp- 
tion has actually taken place.” Re 
Shepperd, supra. 


[a] .In Missouri extrinsic parol 
evidence is not admissible to show an 
intention that gifts are to be in sat- 
isfaction of legacies where the case 
presented is not of such nature as to 
give rise to a presumption of satis- 
faction, the result being grounded on 
the provisions of Rev. St. (1909) § 588, 
prescribing the exclusive methods by 
which revocation of testamentary pro- 
visions may be effected. Wickliffe v. 
Wickliffe, 226 S.W. 1035, 206 Mo.App. 
42. 


{b] Even though receipt is given, 
parol evidence may be admissible to 
explain the testator’s intention and to 
show the circumstances surrounding 
the execution of the instrument, since 
it is not a contract within the opera- 
tion of the parol evidence rule. El- 
lard v. Ferris, 110 N.E. 476, 91 Ohio 
St. 339. L.R.A.1916C 613 '[rev 19 Ohio 
CinCt.NiSe 4774: 


[ec] Satisfaction of residuary be- 
quests.—(1) Under the rule that the 
doctrine of presumed satisfaction did 
not apply in discharge of residuary 
bequests (see supra as 22,00) penG2 mele 
was held that parol evidence was not 
admissible to show that the testator 
intended gifts or payments as satis- 
faction of such bequests in the first 
instance (Cliendening v. Clymer, 17 
Ind. 155; Grigsby’s Ex’r v. Wilkinson, 
9 Bush (Ky.) 91), (3) although, if 
such evidence was introduced to re- 
but the claim of satisfaction, it might 
be, in like manner, adduced to sustain 
it (Clendening v. Clymer, supra). 


80. Richardson y. Eveland, 18 N.E. 
SOC SG ons Seer sAS (20350 (Huns 
Nat. Bank v. Union Hospital of Fall 
River, 183 N.E. 247, 281 Mass. 64. 


81. Mass.—Richards v. Humphreys, 
Ur ieks eos 


N.J.—Van Houten v. Post, 33 N.J. 
Eq. 344 [rev on other grounds 32 N.J. 
Eq. 709]. 

N.Y.—In re Percival’s Est., 141 N. 
Y.S. 180, 79 Mise. 567, 10 Mills Surr. 
134 [mod on other grounds 146 N.Y.S. 


1108, 162 App.Div. 923]; Piper v. 
Barse, 2 Redf.Surr. 19. 
N.C.—Grogan v. Ashe, 72 S.E. 372, 


156 N.C. 286. 
Ohio.—Cory v. Lentner, 1 Ohio Dec. 
[69 C. J.—65] 


WILLS 


presumption of 
ortt.e" 


(Reprint) 507, 10 West.L.J. 246. 


Pa.—Baily v. Herkes, 1 Penr.&W. 
124; Ritter’s Est., 10 Pa.Super. 352; 
Matter of Brunot’s Estate, 32 Pittsb. 
Leg.J.N.S. 18C 


Ont.—Tuckett-Lawry v. Lamour- 
eaux, 1 Ont.L. 364 [aff 3 Ont.L. 577]. 


See Jones v. Mason, 5 Rand. (26 
ey 577, 16 Am.D. 761 (recognizing 
rule 


“Whatever may be the difficulties, 
in applying the rule, which prohibits 
the admission of parol evidence to ai- 
ter or control a written instrument, 
there is one modification, which will 
sanction its admission in the present 
case. Whenever an act is done, the 
declarations of the party doing it, 
made at the time, are received to show 
the character of the act, and the pur- 
pose and design with which it was 
done. When an act is done, 
which if ‘done with one intent, will 
operate as an ademption, and if with 
a different intent, otherwise, under 
the rule already stated, evidence of 
the declarations of the intent may be 
given, to qualify the act, and the act 
operates by way of ademption.” Rich- 
aes v. Humpbreys, 15 Pick. (Mass.) 


[a] In Bngiand (1) while the tes- 
tator’s declarations at or near the 
time of the gift are competent evi- 
dence to show his intention and hence 
to prove whether or not an ademp- 
tion has resulted (Kirk v. Eddowes, 3 
Hare 509, 67 Reprint 482. See Cor- 
bould-Ellis v. Dales, [1912] 1 Ch. 591 
[recognizing rule]), (2) this is iimit- 
ed to cases where such declarations 
are brought to the donee’s knowledge 
in such a way as to affect his con- 
science, and, in the absence of that 
element, such evidence may not be ad- 


duced (In re Shields, [1912] 1 Ch. 
591). 
[b] Vague and uncertain declara- 


tions cannot rebut a presumption of 
ademption, but the declarations must 
have been made with such particular- 
ity as to be understood by those who 
heard them. Van Houten v. Post, 33 
N.J.Eq. 344 [rev on other grounds 32 
N.J.Eq. 709]. 


82. Hart v. Johnson, 8 S.E. 73, 81 
Garis 4e™ (Cull jive Cull, yal5. 70 (Sub ee) 
42 Ga.App. 626; Gibson v. Buis, 218 
S.W. 220, 142 Tenn. 133. See De Graff 
v. Terpenning, 14 Hun (N.Y.) 301 [rev 
52 How.Pr. 313] (to same effect, at 
least as to declarations going to es- 
tablish an intention of satisfaction). 


83. Chapman v. Allen, 14 A. 780, 
56 Conn. 152; In re Cramer’s Will, 198 
N.W. 386, 183 Wis. 525. See In re 
Greenwood’s Hst., 208 S.W. 635, 201 
Mo.App. 39 (rule applied to subse- 
quent account book entries); De Graff 
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alike admissible whether contemporaneous with, or 
prior or subsequent to, the gift or payment.*® 
account book entries, memoranda, and the like as 
would constitute competent evidence to show an ad- 
vancement, in a case of intestacy,®® are also admis- 
sible in proof of satisfaction of a bequest.§* 
dence of inter vivos gifts similar in amount to all the 
testator’s children is admissible to prove that the 
gift thus made to one of them was not intended to go 
in satisfaction of his share, and hence to rebut the 


Such 


Evi- 


satisfaction arising from such a 


The evidence, in order to be admissible, must, 
however, be relevant and tend to prove circumstane- 
es from which can be inferred an intention respecting 
satisfaction or ademption which will be effeetuated.*® 
Attempted alterations in the will, although insuffi- 


v. Terpenning, 14 Hun (N.Y.) 301 [rev 
52 How.Pr. 313] (to same effect, at 
least as to declarations going to es- 
tablish an intention of satisfaction). 


[a] However, where the satisfac- 
tion occurs by reason of a lengthy and 
complicated transaction, whereby the 
testator assumes contingent obliga- 
tions which later become absolute and 
are paid by him, although his mate- 
rial intention is that existing as of 
the commencement of the transactions 
when he assumed the liabilities, dec- 
larations at the end induced by his 
recently having paid them are admis- 
sible on the question of intention. 
Stichtenoth v. Toph, 10 Ohio Dec. (Re- 
print) 690, 23 Cine.L.Bul. 126. 


84. Zeiter v. Zeiter, 4 Watts (Pa.) 
212, 28 Am.D. 698. But see Van Hou- 
ten v. Post, 33 N.J.Eq. 344 [rev 32 
N.J.Eq. 709] (holding declarations of 
the testatrix inadmissible to show the 
fact of payment or advancement, their 
admissibility being limited to mat- 
ters of intention, since any other re- 
sult would result in altering a will by 
parol). 


85. Richardson y. Eveland, 18 N.E. 
S08 126 Tlls 37, 1eLARVA. 2082 


[a] Directions to attorney for 
drawing of codicil.—It may be shown 
that the testator had given instruc- 
tions to his attorney to preface a cod- 
icil changing his will by deducting 
the amount advanced to a _ legatee 
from his share of the estate. Tuckett- 
Lawry v. Lamoureaux, 1 Ont.L. 364. 


[b] Insanity of testator.—In order 
for declarations of te testator to be 
admissible on the question of inten- 
tion, such declarations must have 
been made at a time when the testa- 
tor was in possession of his mental 
faculties, and are inadmissible if the 
testator was non compos mentis when 
they were made. Van Houten v. Post, 
33 N.J.Eq. 344 [rev on other grounds 
32 N.J.Eq. 709]. 


86. Admissibility of accounts and 
memoranda to prove advancements 
see Descent and Distribution § 264. 


87. Paine v. Parsons, 14 Pick. 
(Mass.) 318; Thompson’s Appeal, 42 
Pa. 345. See Van Houten v. Post, 33 
N.J.Eq. 344 [rev 32 N.J.Eq. 709] (dic- 
tum to same effect). 


[a] Fact of advancement cannot, 
however, be proved by such evidence 
alone, but must be established by evi- 
dence aliunde the accounts and memo- 
randa. Lawrence v. Lindsay, 68 N.Y. 
108 [rev 7 Hun 641]; Benjamin v. 
Dimmicks” 4 226d fiasurr. wiGNwy) ant meL 
Pow.Surr. 389. 


88. Rogers v. French, 


89. Graham vy. 
995, 381 Mo. 1157. 


19 Ga. 316. 
Karr, 55 S.W.(2d) 
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cient as such, may be pertinent to show the testator’s 
intention .as to whether the gift is adeemed or satis- 


fied.°° 


[§ 2226] bb. Burden of 


{a] Intention that gifts or pay- 
ments prior to execution of will were 
intended to go in satisfaction of leg- 
acies therein provided cannot be 
shown by parol evidence. In re Lyon’s 
Est., 30 N.W. 642, 70 Iowa 875; Krei- 
der v. Boyer, 10 Watts @¢Pa.) 54. 


90. In re Tallman’s Will, 229 N.Y. 
S. 308, 181 Misc. 863. 


$1. See supra §§ 2222, 2223. 
92. In re Pridmore’s Estate, 187 111. 
App. 301; Powel v. Cleaver, 2 Bro.Ch. 


499, 29 Reprint 274. See Swinebroad 
v. Bright, 62 S.W. 484,110 Ky. 616, 
119 Ky. 684, 23 Ky.L. 55 (dictum thus 
characterizing presumption, abolished 
by statute). 


cae Ga.—Rogers v. French, 19 Ga. 


Il].—Richardson v. Eveland, 18 N.E. 
DUST MUAO LIL isd aiAls 2032)) ini re 
Pridmore’s Est., 187 Ill.App. 301. 


Ky.—Thomas v. Capps, 5 Bush 273. 
See Swinebroad v. Bright, 62 S.W. 484, 
110 Ky. 616, 119 Ky. 684, 23 Ky.L. 55 
(recognizing rule as applying at com- 
mon law). 


Mich.—Vincent v. Vincent, 217 N. 
W. 65, 241 Mich. 329; Carmichael v. 
Lathrop, 66 N.W. 350, 108 Mich. 478, 
SUE ReA. 202. 


N.J.—Hattersley v. Bissett, 29 A. 
187, 51 N.J.Eq. 597, 40 Am.S.R. 532 [aff 
25 A.’ 332]. 


N.Y.—Langdon y. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super. 477]. 


Pa.—In re Lefever’s Estate, 39 Pa. 


Super. 189; McCadden’s Est., 29 Pa. 
Dist. 214; Thompson’s HEst., 15 Pa. 
Dist. 29. See Miner v. Atherton’s Ex’r, 


35 Pa. 528; Zeiter v. Zeiter, 4 Watts 
212, 28 Am.D. 698 (both recognizing 
rule); Gill’s Hst., 1 Pars.Eq.Cas. 139 
(dictum to same effect). 


Eng.—In re Scott, [1903] 1 Ch. 1; 
Lacon v. Lacon, [1891] 2 Ch. 482; 
Trimmer v. Bayne, 7 Ves.Jr. 508, 32 
Reprint 205. See Chichester v. Coven- 
try, L.R. 2 H.L. 71 (dictum to same 
effect); Montague v. Montague, 15 
Beav. 565, 51 Reprint 657; Hopwood 
v. Hopwood, 7 H.L.Cas. 728, 11 Re- 
print 290 (both recognizing rule). 


Ont.—Tuckett-Lawry v. Lamour- 
eaux, 3 Ont.L. 577 [aff 1 Ont.L. 364]. 


See Kramer v. Kramer, 201 F. 248, 
119 C.C.A. 482 [mod 197 F. 618]; Wil- 
SOM wee sinh 7 eR. TOT eat 26" BY 
916, 61 C.C.A. 446] (both dictum to 
same effect); May’s Heirs v. May’s 
Adm’r, 28 Ala. 141; Jones v. Mason, 
5 Radd. (26 Va.) 577, 16 Am.D. 761 
(both recognizing rule). 


[a] Evidence held sufficient: (1) 
To show that gift or conveyance inter 
vivos did not satisfy pecuniary lega- 
cy. Richardson y. Eveland, 18 N.E. 
308, 126 Ill. 37, 1 L.R.A. 203; Hatters- 
ley v. Bissett, 29 A. 187, 51 N.J.Eq. 
597, 40 Am.S.R. 582 Laffi 25 “A. 332]; 
Thompson’s Est., 15 Pa.Dist. 29; In 
re Scott, [1903] 1 Ch. 1; Bell v. Sar- 


Proof ; 
Even where the circumstances are such that an in- 
tention of the testator to adeem a legacy is pre- 
sumed,°? the presumption is one of fact and not of 
law,®? and so may be rebutted,®* but the burden of 
doing so is on those seeking to rebut it;°* and the 
rebuttal evidence must be clear and satisfactory,?® 
particularly where the will contains language tending 


WILLS 


to confirm the presumption.®® 
where the circumstances are not such as to give rise 


Sm “- 
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On the other hand, 


to the presumption, the burden is on one claiming 


Sufficiency. 


it. 


vis, 7 Terr.L. 74. (2) To show that 
lifetime gift of money to child was 
not pro tanto ademption of residuary 
share. In re Pridmore’s Estate, 187 
Ill.App. 301. (3) To show that sub- 
sequent conveyance of real estate by 
testator to child was intended purely 
as gift inter vivos and not to work 
an ademption. Thomas v. Capps, 5 
Bush (Ky.) 273; Vincent v. Vincent, 
217 N.W. 65, 241 Mich. 329. (4) To 
show that inter vivos gift of partner- 
ship interest was not pro tanto sat- 


isfaction of bequest of interest in 
partnership. Lacon y. Lacon, [1891] 
2 Ch. 482. (5) To confirm presump- 


tion. Tuckett-Lawry v. Lamoureaux, 
1 Ont.L. 364. 


[b] Rebutting evidence may he an- 
swered by other evidence of the same 
character, to sustain the intention 
presumed. May’s Heirs v. May’s 
Adm’r, 28 Ala. 141; Sims v. Sims, 10 
N.J.Eq. 158; Langdon vy. Astor, 16 N. 
YY. 9 prey 10° NY. Super. 477 Je Kirk<ve 
Eddowes, 3 Hare 509, 67 Reprint 482. 
See Miner v. Atherton, 35 Pa. 528 (rec- 
ognizing rule). 


94. Mich.—Carmichael v. Lathrop, 
Semaine 350, 108 Mich. 4738, 32 L.R.A. 
Oa. 


N.Y.—Lawrence v. Lindsay, 68 N. 
Y. 108 [rev 7 Hun 641]; Hine v. Hine, 
39 Barb. 507. f ; 


Tenn.—Gibson v. Buis, 218 S.W. 
220, 142 Tenn. 133. 

Eng.—Montague v. Montague, 15 
Beav. 565, 51 Reprint 657; Hopwood 


v. Hopwood, 7 H.L.Cas. 728, 11 Reprint 


4 . 


Ont.—Tuckett-Lawry v. TLamour- 
eaux, 3 Ont.L. 577 [aff 1 Ont.L. 364]. 


95. May’s Heirs v. May’s Adm’r, 28 
Ala. 141; Gibson v. Buis, 218 S.W. 
220, 142 Tenn. 133; Trimmer v. Bayne, 
7 Ves.Jr. 508, 32 Reprint 205. See 
Zeiter v. Zeiter, 4 Watts (Pa.) 212, 28 
Am.D. 698 (recognizing rule). 


[a] Evidence held insufficient to 
rebut presumption.—May’s Heirs v. 
May’s Adm’r, 28 Ala. 141; In re Fran- 
cis?) Hist sClowa)ie. 22") INO Wem vor 
Thompson's App., 42 Pa. 345; Gibson 
v. Buis, 218 S.W. 220, 142 Tenn. 133; 
Jones v. Mason, 5 Rand. (26 Va.) 577, 
16 Am.D. 761; Montague v. Montague, 
15 Beav. 565, 51 Reprint 657; Hopwood 
v. Hopwood, 7 H.L.Cas. 728, 11 Reprint 
290; Trimmer v. Bayne, 7 Ves.Jr. 508, 
32 Reprint 205; Tuckett-Lawry v. La- 
eee nae 8 Ont.L. 577 [aff 1 Ont.L. 


96. May’s Heirs v. May’s Adm’r, 28 
Ala. 141; Gibson v. Buis, 218 S.W. 220, 
142 Tenn. 133. 


97. Carmichael v. Lathrop, 66 N.W. 
350, 108 Mich. 473, 32 L.R.A. 232; Rit- 
ter’s Hst., 10 Pa.:Super. 3525 In re 
ee Will, 198 N.W. 386, 183 Wis. 
0 . 

[a] Under statutes abolishing 
common-law presumption and putting 
the situation in case of children as 
well as of strangers upon the ground 


that the testator intended a satisfaction of the lega- 
cy to prove such intention;®7 the courts lean against 
such a holding unless the intention is clearly shown,®® 
and the evidence must be clear and convineing.®® The 
burden of proving a receipt or release, establishing 
a prima facie case of satisfaction, to have been exe- 
cuted by mistake, is on the person seeking to avoid 


of proved intention, the burden of 
showing an intention of satisfaction, 
even where a gift is to a child, rests 
on those asserting that the testa- 
mentary provision has been satisfied. 
Swinebroad v. Bright, 62 S.W. 484, 110 
Ky. 616, 119 Ky. 684, 23 Ky.L. 55. 


98. Knecht’s Est., 25 Pa.Dist. 128. 


[a] Evidence held insufficient: (1) 
To establish agreement between tes- 
tator and son, whereby son received 
land under deed in satisfaction of de- 
vise previously made. Graham_yv. 
Karr, 55 S.W.(2d) 995, 331 Mo. 1157. 
(2) To establish intention that loans 
or gifts to spouse should operate as 
ademption. See In re Greenwood’s 
Est., 208 S.W. 635, 201 Mo.App. 39. 
(3) To show that gift was intended 
as pro tanto satisfaction of bequest. 
Duncan’s Trustee v. Clay, 13 Busn 
(Ky.) 48; Grogan v. Ashe, 72 S.E. 372, 
156 N.C. 286; Shudal v. Jekyll, 2 Atk. 
516, 26 Reprint 710. (4) To prove that 
conveyance to stranger to blood was 
in satisfaction of pecuniary legacy. 
Sprenkle’s App., 15 A. 773, 1 Mon. 
(Pa.) 402. (5) To show gift of land 
to person to whom testator stood in 
loco parentis was intended as satis- 
faction of legacy. Evans v. Beaumont, 
4 Lea (Tenn.) 599. 


99. Graham v. Karr, 55 S.W.(2d) 
995, 381 Mo. 1157; Zeiter v. Zeiter, 4 
Watts (Pa.) 212, 28 Am.D. 698; Evans 
v. Beaumont, 4 Lea (Tenn.) 599. 


{a] Evidence held sufficient to 
show {satisfaction intended.—In re 
Baker’s Estate, 145 P. 1005, 168 Cal. 
766; Ware v. People, 19 Ill.App. 196; 
Johnson v. McDowell, 134 N.W. 419, 
154 Iowa 38, 38 L.R.A.N.S. 588; Smith 
v. Cox’s Committee, 160 S.W. 786, 156 
Ky. 118: Louisville (frust (Cove, 
Southern Baptist Theological Semi- 
nary, 147 S.W. 431, 148 Ky. 711; Nall 
v. Wright’s Ex’r, 80 S.W. 1120, 26 Ky. 
L. 253; Richards v. Humphreys, 15 
Pick. (Mass.) 133; In re Terfler’s Hst., 
23 N.Y.S. 135, 1 Misc. 58, 1 Pow.Surr. 
389; Grogan v. Ashe, 72 S.E. 372, 156 
N.C. 286; Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126; 
Baily v. Herkes, 1 Penr.&W. (Pa.) 
126; Ritter’s Hst., 10 Pa.Super. 352; 
In re Brunot’s Est., 32 Pittsb.Leg. 
JaNeSei Ge aaa 130. 


1. Smith v. Cox’s Committee, 160 
S.W. 786, 156 Ky. 118. See Stichten- 
oth v. Toph, 10 Ohio Dee. (Reprint) 
690, 23 Cince.L. Bul. 126 (to same effect, 
where receipt was relied on for evi- 
dence of donor’s assent that prior gift 
should be treated as satisfaction un- 
der subsequent will). 


[a] Evidence held sufficient: (1) 
To show that a note given as evidence 
of an advancement and intended to be 
payable at the testator’s death was 
by mistake made payable at the lega- 
tee’s death. Hayward v. Loper, 35 
N.E. 225, 147 Ill. 41 [aff 49 Ill.App. 
53]. (2) To show that the donor 
signed the receipt at the testator’s 
request and to his knowledge without 
reading it. Stichtenoth vy. Toph, 10 


For later cases, developments and changes in the law see Annotations, same title and section number. 


“peak ies 
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[§ 2227] cc. Receipt or Release as Evidence.? A 
writing releasing or acknowledging receipt of money 
or property to apply against the interest of the per- 
son executing it as legatee or devisee, delivered to 
the testator® or to his agent* or his representative 
after his death,® establishes a prima facie case of 
satisfaction,® but this effect is confined to receipts 
which by their language indicate some connection 
with the legacies in the will, general receipts not im- 
porting. any connection between the gift and the leg- 
acy not being accorded such weight.? The receipt 
need not, however, expressly and in terms refer to the 
contemplated legacy where it uses language broad 
enough, and which from all the circumstances is 
plainly intended, to inelude it in its operation;® and 
even a mere general receipt may be sufficient, when 
accompanied by other competent evidence, to serve 
as the basis for a finding that the legacy has been 
satisfied.? Although the language of a receipt pur- 
ports to be that of the donee, it shows clearly the in- 
tent or purpose of the testator in making the gift or 
advancement, and as the donee could only receive it 
for the purpose for which it was tendered, the dec- 
laration of the purpose of such payment is conelu- 
sive;1° indeed, the only use or relevance of the paper 
is to show the intention of the testator, it having no 
efficacy as a contract,!! and so it is immaterial wheth- 
er the donee knew its contents or gave any actual 
assent by his signature;1? the very fact that the tes- 
tator, at the time of making the gift, demands and 
receives such a paper is cogent evidence of his in- 
tention.13 Nevertheless, such receipts have been 
treated as subject to construction in the light of their 
language and of the facts and circumstances sur- 
rounding their execution to determine whether the 
testator’s intention was that the sum receipted for 
should go to satisfy the legacy ;1* in ascertaining the 


Ohio Dec. (Reprint) 690, 23 Cine.L. 8. 


Bul. 126. 


WILLS 


Johnson v. McDowell, 134 N.W. 
419, 154 Iowa 38. 38 L.R.A.N.S. 588. 
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meaning of the parties as to the effect of the instru- 
ment, all of its language is to be construed together, 
in the light of the subject matter to which it applies, 
and the situation of the parties, their surroundings 
and relation to each other, so far, at least, as they 
are disclosed by the instrument itself.1° Moreover, 
where the receipt affords no evidence of the testator’s 
intention, never having been scen by, or its terms 
known to, him, it ?s not controlling on the question 
of ademption, which is to be resolved by evidence of 
such other conduct as does manifest his intent.'® 
Even a receipt unequivocally manifesting an inten- 
tion that a gift shall serve as satisfaction is ineffec- 
tive to make it operate thus, wnere the nature of the 
testamentary gift is such that the doctrine of satis- 
faction can have no application to it.17 


[§ 2228] (3) Person to Whom Gift or Payment 
Made. <A subsequent gift to the spouse!’ of the leg- 
atee does not of itself afford a basis for the presump- 
tion of satisfaction founded on relationship; but 
where it appears by competent proof that, although 
in form made to such a person, it was in fact intend- 
ed as a bounty to the child of the testator or to a 
person occupying a child’s status, the method in 
which it was made is immaterial and the presumption 
operates;t® however, where the gift to the third 
person is absolute in form, a trust will not be impos- 
ed thereon for the purpose of causing it to operate 
as a satisfaction.2° A payment to the legatee’s cred- 
itor in discharge of a debt owed by him is sufficient 
as a satisfaction where the other circumstances req- 
uisite for the application of the doctrine are pres- 
ent,?4 and so is delivery or payment to a third per- 
son in trust for such legatee.?2 The fact that the 
donee legatee was, at the time of the making of the 
gift or advancement, under disability of coverture?? 


148, 1382 Iowa 664. 
[a] Use and occupation of testa- 


2. Receipt or release as evidenc- 
ing donee’s assent to treat preéxist- 
ing gift as satisfaction under subse- 
quent will see supra § 2218. 


3. Ind.—Gray v. Bailey, 42 Ind. 
49. : 


Ky.—Nall v. Wright’s Ex’r, 80 S. 


W. 1120, 26 Ky.L. 253. 


Mass.—Richards v. Humphreys, 15 
Piel Vo, ' 


N.Y.—Brown vy. Blackman, 25 N.Y. 
S. 15, 71 Hun 356 [aff 46 N.E. 1145, 
pda ING Y.06 70). 


Ohio.—Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 


4. Glasscock v. Layle, 53 S.W. 270, 
21 Ky.L. 860. 


5. Smith v. Cox’s Committee, 160 
S.W. 786, 156 Ky. 118. 


6 Smith v. Cox’s 
pra; Allen v. Allen, 
Am.R. 716. -And see 
notes 3-5. 


[a] Receipt by feme covert is as 
effectual for this purpose as is one 
by any other person, since the force 
of the receipt is not contractual but 
is by virtue of its showing of the in- 
tention with which the payment was 
made. Cowles v. Cowles, 13 A. 414, 56 
Conn. 240; Roquet v. Eldridge, 20 
NEBL ToS, tis ind. 147; ™ Richards, v 
Humphreys, 15 Pick. (Mass.) 133. 


7, Allen vy. Allen, 13 S.C. 512, 36 
Am.R. 716. 


Committee, su- 
13 S.C. 512, 36 
cases supra 


See Richards vy. Humphreys, 15 Pick. 
(Mass.) 133 (where a release by a sis- 
ter purported to be of “dower” but 
could only apply to her interest under 
her brother’s will, the inaccuracy of 
terms did not prevent its operation 
as evidence of satisfaction). 


9. Allen vy. Allen, 13 S.C. 512, 36 
Am.R. 716. 


10. Cowles y. Cowles, 13 A. 414, 
56 Conn. 240. 
11. Stichtenoth v. Toph, 10 Ohio 


Dec. (Reprint) 690, 23 Cinc.L.Bul. 126. 
12. Stichtenoth y. Toph, supra. 


13. Ellard v. Ferris, 110 N.E. 476, 
91 Ohio St. 339, L.R.A.1916C 613 [rev 
19 Ohio Cir.Ct.N.S. 477]; Stichtenoth 
v. Toph, 10 Ohio Dec. (Reprint) 690, 
23 Cine.L.Bul. 126. 


14. Heileman vy. Dakan, 233 N.W. 
542, 211 Iowa 344. Knecht’s HEst., 25 
Pa.Dist. 128. 


15. Low v. Low, 77 Me. 37. 


[a] Instrument construed as ap- 
plying to both pecuniary and residu- 
ary legacies provided for the donee 
although speaking only of the “legacy 
named in said will.’ Low v. Low, 
77 Me. 37. 


16. Ellard v. Ferris, 110 N.E. 476, 
91 Ohio St. 339, L.R.A.1916C 613 [rev 
19 Ohio Cir.Ct.N.S. 477]. 


17.) Burnham sv. Comfort, «15 GN; 
E. 710, 108 N.Y. 535, 2 Am.S.R. 462. 


18. Hart v. Johnson, 8 S.E. 73, 81 
Ga. 734; In re Hall’s Estate, 110 N.W. 


tor’s property by the husband of a 
legatee cannot be considered as satis- 
faction of the legacy. Davis v. Whit- 
taker, 38 Ark. 435. : 


19. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cinc.L.Bul. 126. 
See Chapman v. Salt, 2 Vern.Ch. 646, 
23 Reprint 1022 (to same effect). 


[a] Family settlement.—Where 
the provision in the will is not strict- 
ly to a wife as an individual, but is a 
family settlement in characteristic 
form, such as a life interest to the 
wife with remainder to children, the 
situation is so far altered that a gift 
to the husband may adeem a legacy 
to the wife, the testator’s daughter. 
Kirk v. Eddowes, 8 Hare 509, 67 Re- 
print 482. 


20. In re Hall, 110 N.W. 148, 132 
Iowa 664. 


21. In re Smith’s Estate, 231 N.W. 
468, 210 Iowa 563; Thompson’s App., 
42 Pa. 345. 


22. Webb v. Jones, 36 N.J.Eq. 163; 
In re Jupp, [1922] 2 Ch. 359; In re 
Corbett, [1903] 2 Ch. 326. See Rob- 
erts v. Weatherford, 10 Ala. 72 (to 
same effect). 


23. Cowles v. Cowles, 13 A. 414, 
56 Conn. 240; Roquet vy. Eldridge, 20 
N.E. 733, 735, 118 Ind. 147; Richards 
v. Humphreys, 15 Pick. (Mass.) 1338; 
MOET: v. Allen; 13 SiC. 522,.36 Am-R: 
{ . 


_ “Money paid to a married woman 
in ademption of a legacy produces 
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or infaney** does not prevent such benefit, when in- 
tended as satisfaction, from operating thus. Gifts 
or payments to a primary legatee operate in satisfac- 
tion of substitutionary gifts to others appointed to 
take his share in the event of his predeceasing the 
testator to the same extent as they would have affect- 


ed the share of such primary legatee had he survived 
to take under the will.?® 


[§ 2229] 6. Operation and Effect of Ademption 
—a. In General. Where a legacy is once adeemed 
or satisfied, the will is to be read as if that bequest 
had been expunged from it;?° the rights therein of 
a devisee or legatee do not attach by way of substi- 
tution to other property of the same character there- 
after acquired by the testator?’ or to the proceeds 
of its sale,?® or of insurance effected on the property 
bequeathed.2® A satisfaction by absolute gift of a 
legacy in trust extinguishes the trust provisions and 
entitles the donee to full control of the subject mat- 
ter of the gift, even though the gift is only by con- 
structive delivery to the donee, actual custody of 
‘the subject matter remaining at all times in the per- 
son who was to have been trustee under the testamen- 
tary provision ;*® and satisfaction of a life legacy is 
an ademption of remainder interests limited on such 
legacy.3! Except as to the effect of the clauses which 
give the legacies or devises satisfied or adeemed, how- 
ever, ademption does not annul or affect the will or 
N.Y.S. 


the same Jegal result as if she were 670]. 


WILLS 


See Sayre v. Sayre, 32 


[§§ 2228-2229 


any part thereof ;?2 and, where the adempiion or sat- 
isfaction is pro tanto only,®* the unadeemed balance 
of the gift passes to the beneficiaries designated.*+ 
Where a bequest or devise is adeemed or satisfied by 
gift or conveyance in the testator’s lifetime, the in- 
terest of the donee is not to be subjected to abate- 
ment or contribution on account of the testator’s 
debts along with testamentary provisions unexecuted 
in his lifetime.?° 


Legatee’s right against third persons. Where the 
testator leaves all his property to another, in full con- 
fidence that the legatee will dispose of the property 
in a specified manner, the legatee of a specific leg- 
acy (a ground rent, which has been extinguished), 
which has been adeemed, has no right against the 
legatee as on a contract for the value of the adeemed 
legacy, for, while giving him such value might be 
equitable and based on a supposed intention of the 
testator, it would in effect be making a new will;*® 
nor where a legacy charged on particular property 
is adeemed by sale of the property subject thereto, 
will the burden of the charge be transferred to other 
bequests to the legatee to whom such property was 
to have gone.*7 


Statutes oxempting gifts to persons in particular 
status from the operation of the normal rules as to 
ademption®® have no application to those not occu- | 
pying the designated status.?° 


tate, and where thereafter in his life- 


unmarried.’ Roquet v. Eldridge, su-| N.J.Eq. 61 (similar result where pay-| time he conveys the land to A, the 
pra. ment was to legatee directly and| conveyance, although adeeming the 
24. claim under trust provisions was| devise of the testator’s equity, does 


Allen vy. Allen, 13 S.C. 512, 36 
Am.R. 716. 


25. In re Scott, [1903] 1 Ch. 1. 
26. Spier’s App., (Pa.) 6 A. 692. 


27. I1l.—Updike v. Tompkins, 100 
Ill. 406. 


Me.—Tolman v. Tolman, 27 A. 184, 
85 Me. 317. 


Mo.—Dunlap v. Hart, 204 S.W. 525, 
274 Mo. 600, 3 A.L.R. 1493. 


N.Y.—In re Snowden’s BHst., 245 
Nes. 2045 137 Mise... 565° Hosea vy. 
Skinner, 67 N.Y.S. 527, 32’ Misc. 653. 


Pa.—Harshaw v. Harshaw, 39 A. 
89, 184 Pa, 401; Annear’s Hst., 29 Pa. 
Dist. 44. 


Eng.—Harrison v. Harrison, 7 Ch. 
D. 339. See Ashburner v. McGuire, 
2 Bro.Ch. 108, 29 Reprint 62 (dictum 
to same effect). 


[a] Where proceeds of sale of 
stocks are invested in bonds, the 
bonds do not pass by way of substi- 
tution to those to whom a specific 
legacy of the stock was made hy the 
will. Gardner v. McNeal, 82 A. 988, 
117 Md. 27, 40 L.R.A.N.S. 553, Ann. 
Cas.1914A 119. 


Surrender of lease and taking new 
lease see supra § 2215. 


28. See supra § 2207 text and note 
2. 


29. Durrant v. Friend, 5 De G.& 
Sm. 343, 64 Reprint 1145. 


[a] Proceeds of judgment for de- 
struction of property, in favor of tes- 
tator, have been held not to pass to 
a legatee of such property. Ross’ 
Ex’r v. Carpenter, 9 B.Mon. (Ky.) 367, 
SOs Am wD 513.0" 


30. Brown v. Blackman, 25 N.Y.S. 
15) 71 Hun 356 [aff 46 N.E. 1145, 151 


urged by remainderman of testamen- 
tary trust). 


31. Sayre v. Sayre, 
HEtUS FAD Dp lo iPaper. 


Ademption of remainder gift of pro- 
ceeds following life gift of specific 
property by extinction of testator’s 
estate in property see supra § 2217 
text and note 41. 


32. In re Miller’s Est., 160 N.W. 
1025, 135 Minn. 377; In re Lansing’s 
Estate, 181 N.W. 1010, 115 Minn. 73; 
In re Backus’ Will,,61 N.Y.S. 1070, 
29 Mise. 448, 1 Mills Surr. 815. See 
Hoitt v. Hoitt, 3 A. 604; 63 N.H. 475, 
56 Am.R. 530 (to same effect). 


[a]. Doctrine of election will not 
be allowed to defeat an ademption 
where the circumstances of the case 
and conduct of the parties operate to 
adeem a legacy. Robbins v. Windly, 
56 N.C. 286: 


33. See infra § 2230. 


34. Conn.—Jacobs y. Button, 65 A. 
om) 79 Conn. 360, 12 Prob.Rep.Ann. 
i 


N.Y.—In re Howard's Hst., 94 N.Y. 
S. 86, 46 Misc. 204, 4 Mills Surr. 454; 
Walton v. Walton, 7 Johns.Ch. 258, 11 
Am.D. 456. 


iS aT aos v. Small, 20 S.E. 163, 


supra; Gar- 


115 N. 


Tex.—Burch v. MeMillin, (Civ.App.) 
15 S.W.(2d) 86. 


Newfoundl.—Re Warren, 
foundl. 112. 


And see cases infra § 2230 notes 
43, 44, 46 


fa]. Rule applied.—(1) Where the 
testator owns land which is encum- 
bered, which he devises to A, Girect- 
ing his representatives to pay the en- 
cumbrances out of the personal es- 


7 New- 


not affect A’s right to receive the land 
free of encumbrances, nor the execu- 
tor’s duty to pay them off so that A 
will hold the property in that manner. 
Jacobs v. Button, 65 A. 150, 79 Conn. 
360, 12.9 Prob-Rep-Ann. _ 661! (2) 
Where a parcel of land is devised to 
each of four children, and thereafter 
the testator sells so much of the land 
that at his death only two parcels 
remain, the fact that there is not at 
that time a parcel for each child does 
not compel a holding that the whole 
devise is adeemed, but the ademption 
is only pro tanto, the children tak- 
ing an undivided interest in what 
land remains when the will takes ef- 
fect. Burch v. McMillin, (Tex.Civ. 
App.) 15 S.W.(2d) 86. 


$5. Clayton v. Akin, 38 Ga. 320, 95 
Am.D. 393. . See Gray v. Bailey, .42 
Ind. 349 (dictum to same effect). 


Abatement of legacies generally see 
supra §§ 2170-2198. 


3S. In re Donaldson’s Estate, 11 
Pa.Co. 311, 

37. Re Warren, 7 Newfoundl. 112. 

38. See statutory provisions; and 


eases infra note 39. 


39. Dillender v. Wilson, 16 S.W. 
(2d) 178, 228 Ky. 758; MeBrayer’s 
Adm’rs v. Yates, 214 S.W. 815, 185 
Ky. 140; Franck v. Franck, 72 S.W. 
275, 24 Ky.L. 1790,°738- S.W. 774, 24 
Ky.L. 2249. See Newby v. Union 
Bank, ete., Co., 243 S.W. 11, 195 Ky. 
481 (dictum to same effect); Reyn- 
olds’ HEx’rs v. Reynolds, 218 S.W. 
1001, 187 Ky. 324 (to same effect). 


[a] Widow is not an heir of her 
husband for the purpose of exempt- 
ing gifts to her from the operation of 
ordinary rules of ademption, under 
Carroll St. § 2068, providing that the 
conversion of money or property de- 
vised to the testator’s heirs into oth- 


-_ 


For later cases- developments and changes in the law see Annotations, same title and section number, 
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Persons taking under anti-lapse statutes the share 
which a donee legatee would have taken had he sur- 
vived the testator take it subject to the same deduc- 
tions by reason of satisfaction as the donee himself 


would have had he lived.#° 


Provision in joint wills. 


er property shall not be deemed an 
ademption of the legacy unless the 
testator so intended. Dillender  v. 
Wilson, 228 Ky. 758, 16 S.W.(2d) 173. 


49. Wallace v. Du Bois, 4 A. 402, 
65 Md. 1538. 

Rights under anti-lapse statutes 
generally see infra §§ 2282-2296. 

41. Donaldson’s HEst., J Pa.Dist. 
Sopa Wa. Coie. 


42.. Brown v. Heller, 227 P. 594, 30 
ears Beck v. McGillis, 9 Barb. (N. 
: 5s 


43. U.S.—Kramer v. Kramer, 201 
aie 119 C:G.A.) 482. [mod 197° EF. 


@all—In re Babb Ss st. 252. 1039" 
200 Cal. 252. 


Ind.—New Albany Trust Co. v. Pow- 
ell, 64 N.E. 640, 29 Ind.App. 494. 


Kan.—Taylor v. Hull, 245° BP: 1026, 
121 Kan. 102. 


La.—Succession of Canton, 80 So. 
218, 144 La. 118. 


Mass.—White v. Winchester, 6 Pick. 
8. 


N.H.—Gardner y. Gardner, 56 A. 316, 
CECA IIN I fe 7S 


N.M.—Brown vy. Heller, 227 P. 594, 
30 N.M. 1. 

N.Y.—Gardner v. Printup, 2 Barb. 
83; Walton v. Walton, 7 Johns.Ch. 


258, 11 Am.D. 456. 


N.C.—King v. Sellers, 140 S.E. 91, 
LOAREN OuaSiooe 


Pa.—Balliet’s App., 14 Pa. 451. See 
Hoke v. Herman, 21 Pa, 301; Brown’s 
Est., 1 Am.L.Reg. 126 (both to same 
effect). 


Tex.—Burch v. MeMillin, 
App.) 15 S.W.(2d) 86. 


[a] Distributive dividends.—(1) 
The receipt of a dividend on a bank- 
rupt’s obligations specifically be- 
queathed is an ademption pro tanto 
although not as to the whole amount 
of such obligations, Ashburner v. 
McGuire, 2 Bro.Ch. 108, 29 Reprint 62. 
(2) So where, the charter of a cor- 
poration having expired, distribution 
is made to stockholders, there is an 
ademption to the extent of the dis- 
tributive dividends actually received, 
but no further. Walton v. Walton, 7 
Johns.Ch. (N.Y.) 258, 11 Am.D. 456. 


[b] Where specific legacies of 
stock held by testator are given to 
each of several beneficiaries, and only 
a part of such stock is in his posses- 
sion and ownership when he dies, the 
legacy of each specific legatee is 
adeemed proportionately. Drake v. 
True, 56 A. 749, 72 N.H. 322; Alsop’s 
App., 9 Pa. 374; Sleech v. Thorington, 
2 Ves.Jr. 560, 28 Reprint 357. 


In re Barrows’ Estate, 156 A. 
And see cases supra 


(Civ. 


408, 103 Vt. 501. 
note 48. 


45. U.S.—Kramer v. Kramer, 201 


Although property be- 
queathed in identical mutual wills is adeemed in the 
lifetime of the longest liver of the testators, no obli- 
gation is thereby imposed on him, because of the 
character of the wills, to make some equivalent pro- 
vision for the legatee of such property.*! 


[§ 2230] b. Extent to Which Testamentary Inter- 
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est Is Extinguished. A specific bequest: may be 
adeemed; using the word in its strict sense, either 
wholly*? or in part,*? if a part of the property re- 
mains intact at the testator’s death;44 and similarly, 


the giving of a portion by the testator to a legatee 


In. 248, 119 €.C.\A. 482 [mod 197 Be 
618]. 


Iil.—Tanton v. Keller, 47 N.E. 376, 
167 Ill. 129 [aff 61 Ill.App. 625]; Rich- 
ardson v. Eveland, 18 N.E. 308, 126 Ill. 
Siig leit Ath Ose 


Towa.—Davis y. Close, 73 N.W. 600, 
104 Iowa 261. 


Miss.—Norfleet v. Callicott, 43 So. 
616, 90 Miss. 221. 


N.J.—Van Houten vy. Post, 33 N.J. 
Idq. 344 [rev 32 N.J.Eq. 709]. 


N.Y.—Beck v. McGillis, 9 Barb. 35; 
In re Percival’s Hst., 141 N.Y.S. 180, 
79 Mise. 567, 10 Mills Surr. 184 [mod 
on other grounds 146 N.Y.S. 1108, 162 
App.Div. 923]; In re Weiss, 78 N.Y.S. 
ST, 39 Misc. > t1leis aMillssSurr. 23:9) 
Benjamin v. Dimmick, 4 Redf.Surr. 7. 


R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


Tenn.—Clark vy. Jetton, 5 Sneed 229. 


Va.—-Moore v. Hilton, 12 Leigh (3 
Va.) 1: : 


46. U.S.—Kramer v. Kramer, 201 
Ho a2c0,) Ler Cle AL 482 [mod 197k. 
618]. 

Ill.—Tanton vy. Keller, 47 N.E. 376, 


167 Ill. 129 [aff 61 Ill.App. 6257; Rich- 
ardson vy. Eveland, 18 N.E. 308, 126 
DTS Teed WIENRTEAS 2.035 


Ind.—Robbins v. Swain, (App.) 32 
N.B: 792. 


Iowa.—Rodgers v. Reinking, 217 N. 
W. 441, 205 Iowa 13811. 
Ky.—Traughber v. 
(20)! 287-2385 Kay, 8658! 
Md.—Associated Professors of 
Loyola College of City of Baltimore 

Ve Dusan? 213) AS81537. Mid) 545. 


Mass.—Richardson v. Humphreys, 
Le Pick.w133' 


N.J.—Van Houten v. Post, 33 N.J. 
Hq. 344 [rev 32 N.J.Hq. 709]. 


N.Y.—Beck v. McGillis, 9 Barb. 35; 
In re Percival’s Est., 141 N.Y.S. 180, 
79 Misc. 567, 10 Mills Surr. 134 [mod 
on other grounds 146 N.Y.S. 1108, 162 
App.Div. 923]; In re Weiss, 78 N.Y.S. 
877, 89 Mise. 71, 3 Mills Surr. 289; 
In re Gasten’s Will, 38 N.Y.S. 948, 
16 Mise. 125; Benjamin v. Dimmick, 4 
Redf.Surr. 7, 1 Pow.Surr. 389. See 
Arthur v. Arthur, 10 Barb. 9 (dictum 
to same effect). 


Pa.—In re Alexander’s Hst., 83 Pa. 
Super. 210; Stine’s Est., 16 Pa.Super. 
12. 


King, 32 S.W. 


R.I.—Hayes v. Welling, 96 A. 843, 
88 R.I. 553 [rearg den 98 A. 61]. 

Tenn.—Clark vy. Jetton, 5 Sneed 229. 

Va.—Moore v. Hilton, 12 Leigh (39 
Va.) 1. See Jones v. Mason, 5 Rand. 
(26 Va.) 577, 16 Am.D. 761 (dictum to 
same effect). 

Eng.—Montefiore v. Guedalla, 1 De 
G.F.&J. 93, 62 Eng.Ch. 98, 45 Reprint 
294; Kirk v. Eddowes, 3 Hare 509, 


subsequent to the will may operate as satisfaction of 
the entire legacy,*® or pro tanto if the gift be small- 
er in size than the legacy.*® 
may be a complete satisfaction or extinguishment of 
the legacy, however, even though the former is small- 
er in amount or value than the latter, where the tes- 
tator’s intention is that it shall so operate;*7 indeed, 
in the earlier law the rule was that a gift or payment, 


The gift or payment 


67 Reprint 482; Pym v. Lockyer, 5 
st eae 29, 46 Eng.Ch. 29, 41 Reprint 


[a] Extent of deduction, in case 
the testator’s valuation of corporate 
securities and their market value at 
the time of the gift differs, has been 
held to be the former, the value at 
which the testator intends them to 
be reckoned. In re Alexander’s Est., 
83 Pa.Super. 210. 


[b] Interest is to be included along 
with principal in the sum to be de- 
ducted from the legacy as pro tanto 
satisfaction where that appears to 
have been the testator’s intention. 
Hayes v. Welling, 96 A. 843, 38 R.I. 
553 [rearg den 98 A. 61]. 


[c] Where legatees agree to ac- 
cept realty at fixed valuation to apply 
in satisfaction of their legacies, a 
conveyance to them of the realty in 
dauestion effects a satisfaction to the 
extent of the value thus agreed on. 
Vreeland v. Vreeland, 56 A. 1089, 65 
N.J.Eq. 668. 


[ad] Worthless securities or ob- 
ligations included among those given 
the donee are to be deducted in de- 
termining the extent to which the gift 
operates as a satisfaction. Nall v. 
ee Ex’r, 80 S.W. 1120, 26 Ky.L.. 


47. Gray v. Bailey, 42 Ind. 349; 
Heileman v. Dakan, 233 N.W. 542, 211 
Iowa 344; Johnson v. McDowell, 134 
N.W. 419, 154 Iowa 38, 38 L.R.A.N.S. 
588; Glascock v. Layle, 53 S.W. 270, 
21 Ky.L. 860. See Ferguson v. Bush, 
7 S.W. 537, 9 Ky.L. 886 (where the tes- 
tator, having devised land, sold a part 
of it to another and conveyed the rest 
to the devisee, and the part of it 
which had been sold was reconveyed 
to the testator on account of the pur- 
chaser’s inability to pay for it, the 
conveyance of the unsold portion was 
treated as a satisfaction of the entire 
devise); Spier’s App., (Pa.) 6 A. 692 
(to same effect). 


[a] Reasons for rule.—(1) “When 
the amount of the advancement or 
gift is smaller than the legacy, the 
Satisfaction is held complete, not for 
the reason that the smaller sum is re- 
garded as payment of the larger, but 
by reason of the intent of the testator 
to substitute the smaller for the larg- 
er, and to reduce the amount of the 
general legacy.” In re Brown’s Est., 
117 N.W. 260, 263, 139 Iowa 219 [quot 
Heileman v. Dakan, 233 N.W. 542, 543, 
211 Iowa 344]. (2) “If the portion 
subsequently given or provision made 
in the lifetime of the testator is less 
than the legacy, still it operates as 
an ademption of the whole legacy, 
not because a smaller sum can be a 
payment of a larger, but because it 
manifests the will and intent of the 
testator, who is the sole disposer of 
his own bounty, to reduce the amount 
of the provision contemplated when 
he made his. will.” Richards y. 
Humphreys, 15 Pick. (Mass.) 133 
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however small, if of such a nature as to constitute 
satisfaction, satisfied the entire legacy,*® but now, in 
the absence of a contrary intention manifested, the 
satisfaction is simply pro tanto,*#® except where the 
difference in amounts is trifling.®® Where several 
bequests are made by different items to the same leg- 
atee, subsequent gifts or payments to him may con- 
stitute a satisfaction of some, and some only, of them, 
the particular ones so affected being determinable 
according to the testator’s intention,®! or they may 
operate as a complete satisfaction of all of the testa- 
mentary provisions in his favor, where that is the re- 
sult intended.®2 Benefits incidentally conferred by 
the donee on the testator at the time of the gift or 
advaneement as a part of the transaction are to be 
deducted from the value of the gift for the purpose of 
determining the extent of the beneficial provision to 
be applied in pro tanto satisfaction of the legacy.** 


[§ 2231] 7. Republication or Reéxecution as Re- 
vival of Adeemed Provision. Testamentary gifts 
which are adeemed or satisfied are not revived by rea- 
son of the republication®‘ or reéxecution®® of the will 
or codicil wherein they were provided. Statutory 
provisions to the effect that the term “will” shall ex- 
tend to include codicils and that every will is to be 


{quot Cowles v. Cowles, 18 A. 414, 53. 
415, 56 Conn. 240]. 


[b] Beceipt in full of interest un- 
der will precludes the donee from 
making a further claim although the 
amount received and receipted for 


see supra § 2219. 
54. 


WILLS 


In re Vickers, 37 Ch.D. 525. 


Gifts or advancements for which 
consideration is given as satisfaction 


Ill.—Tanton v. Keller, 47 N.E. 


ae 
~~ 


[§§ 9930-2931 


construed as of the testator’s death®® do not compel 
a different holding ;*7 nor does the circumstance that 
a codicil states in narrative fashion the acts or con- 
duct, with reference to the property, which have ef- 
feeted the ademption.®® Indeed, even where a com- 
pletely new will is executed repeating verbatim a 
legacy in a former will theretofore adeemed, the new 
will will not be considered as reviving the adeemed 
legacy where, by deliberately dating the new will as 
of the date of the former or other relevant cireum- 
stanees, the testator shows an intention not to disturb 
the existing status of things as to the particular lega- 
tee.5® However, republication by execution of cod- 
icils, no alteration being expressed as to the bequest 
or devise in issue, has been looked to as affording 
some indication of the testator’s intention ;°° fur- 
thermore, where the codicil recognizes the legacy as 
being still in foree and makes provision with refer- 
ence to it, it may rebut the presumption that pay- 
ments intermediate the will and the codicil were in- 
tended as satisfaction of the legacy. Where the 
will containing a satisfied legacy is revoked and a 
new will executed, a provision made therein for a 
lezatee is not affected by the acts or conduct satis- 
fying the legacies in the prior will, but is operative 
to the full extent of its terms, in the absence of such 


ed at the time; and at the time the 
legacy i adeemed or satisfied 
formed no part of it. Any other rule 
would make a codicil merely repub- 
lishing a will operate as a new be- 
quest.” Powys v. Mansfield, 3 Myl.& 


was not as much as he would have 
received from the estate had such 
payment not been made. Gray v. 
Bailey, 42 Ind. 349; Callicott v. Cal- 
licott, 48 So. 616, 90 Miss. 221. 


48. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cine.L.Bul. 126. 
See Richards v. Humphreys, 15 *Pick. 
(Mass.) 133 (dictum to same effect). 
But see Pym v. Lockyer, 5 Myl.&C. 
29, 46 Eng.Ch. 29, 41 Reprint 283 (ex- 
amining prior decisions supposed to 
support rule and distinguishing them 
all in such a manner as to show that 
the supposition had no substantial ba- 
sis in authority). 


49. Stichtenoth v. Toph, 10 Ohio 
Dec. (Reprint) 690, 23 Cinc.L.Bul. 126; 
Pym v. Lockyer, 5 Myl.&C. 29, 46 Eng. 
Ch. 29, 41 Reprint 283. See Bell v. 
Sarvis, 7 Terr.L. 74 (holding, where 
the testator recognizing an obligation 
to pay a legatee a certain sum left 
him a legacy of a greater amount and 
then during his lifetime gave him 
property exceeding the claim in value, 
that. there was a satisfaction of so 
much of the legacy as represented the 
claim but of no further amount, such 
appearing to be the testator’s inten- 
tion). And see supra text and note 46. 


Effect of execution of common pur- 
pose by testator’s laying out sum 
smaller than that bequeathed see 
supra § 2223 text and note 32. 


50. Tanton v. Keller, 47 N.E. 376, 
167 Ill. 129 [aff 61 [ll.App. 625]. 


51. Langdon v. Astor, 16 N.Y. 9 
{rev 10 N.Y¥.Super. 477]; In re Per- 
cival’s Estate, 141 N.Y.S. 180, 79 Misc. 
567, 10 Mills Surr. 134 [mod on other 
grounds 146 N.Y.S. 1108, 162 App.Div. 
923); (Grogan v. Ashe, 72:°S:H.) 372, 
156 N.C. 286; In re Furness, [1901] 
2 Ch. 346; Montefiore v. Guedalla, 1 
De G.F.&J. 93, 62 Eng.Ch. 93, 45 Re- 
print 294. 


52. Low v. Low, 77 Me. 37. 


376, 167 Ill. 129 [aff 61 Ill.App. 625]; 
Ware v. People, 19 Lll.App. 196. 


Mass.—Harvard Unitarian Soc. v. 
Tufts, 23 N.E. 1006, 151 Mass. 76, 7 
eee 390; Paine v. Parsons, 14 Pick. 


N.Y.—Langdon vy. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super, 477]. 


Pa.—Alsop’s Appeal, 9 Pa. 374; In 
re Gibson’s Est., 57 Pa.Super. 288 [aff 
22 Pa.Dist. 482). 


R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


Eng.—Sidney v. Sidney, L.R. 17 Eq. 
65; Oliver v. Oliver, L.R. 11 Eq. 506; 
Montague v. Montague, 15 Beav. 565, 
51 Reprint 657; Izard v. Hurst, 2 
Freem.Ch. 224, 22 Reprint 1173; Hop- 
wood v. Hopwood, 7 H.L.Cas. 728, 740, 
11 Reprint 290; Powys v. Mansfield, 3 
Myl.&C. 359, 14 Eng.Ch. 359, 40 Re- 
print 964; Drinkwater v. Falconer, 2 
Ves.Jr. 623, 28 Reprint 397. Contra 
Choppin v. Fernyhough, 2 Bro.Ch. 291, 
29 Reprint 159. 


Newfoundl.—Re Warren, 
foundl. 112. 


See In re Youngerman, 114 N.W. 7, 
136 Iowa 488, 15 Ann.Cas. 245; Howze 
v. Mallett, 57 N.C. 194 (both dictum 
to same effect). 


7 New- 


“The legacy stands as in the will, 
but it stands there as a satisfied leg- 
acy.” Howze v. Mallett, supra [quot 
Tanton y. Keller, 47 N.E. 376, 380, 167 
Tit, 129]. 


“The law is well-nigh universal 
that any legacy, whether of residue or 
otherwise, which has been satisfied 
in full or pro tanto, will not be re- 
vived by a codicil which merely re- 
publishes the will.” Hayes v. Well- 
ing, 96 A. 848, 851, 88 R.I. 553 [rearg 
den 98 A. 61]. 


[a] Reason for rule.—‘“The codicil 
can only act upon the will as it exist- 


C. 359, 376, 14 Eng.Ch. 359, 40 Reprint 
964 [quot Langdon v. Astor, 16 N.Y. 9, 

; Hayes v. Welling, 96 A. 843, 851, 
38 RT. 553% 


55. Langdon v. Astor, 16 N.Y. 9 
[rev 10 N.Y.Super. 477]. 


56. See statutory provisions; 
cases infra note 57. 


57. In re Gibson’s Estate, 57 Pa. 
Super. 283 [aff 22 Pa.Dist. 482]; Hayes 
v. Welling, 96 A. 848, 38 R.I. 558 
[rearg den 98 A. 61]; In re Peel’s Set- 
tlement, [1911] 2 Ch. 165; Sidney v. 
Sidney, L.R. 17 Ea. 65. 


58. May v. Sherrard’s Legatees, 79 
nae 1026, 115 Va. 617, Ann.Cas.1915B 


59. Louisville Trust Co. v. South- 
ern Baptist Theological Seminary, 147 
S.W. 431, 148 Ky. 711. 


60. Gilmer y. Aldridge, 141 A. 377, 
154 Md. 632; Kyrle v. Turner, [1915] 
1 Ch. 172 [aff [1914] 2 Ch. 422]: In 
re Scott, [1903] 1 Ch. 1; Roome vy. 
Roome,; 3 Atk. 181, 26 Reprint 906. 
Compare In re Youngerman, 114 N.W. 
7, 186 Iowa 488, 15 Ann.Cas. 245 (hold- 
ing that no inference as to the ques- 
tion of ademption is to be drawn from 
the subsequent execution of codicils 
“unless possibly the failure to revoke 
the legacies might be an argument in 
favor of the intention . toal- 
low the provision for a legacy to re- 
main in force’’). 


61. De Groff v. Terpenning, 14 Hun 
(N.Y.) 301 [rev 52 How.Pr. 313]. 


[a] Giving specified amount “in 
addition to what I have before given” 
is not a reaffirmation of the bequest 
in the will but only expresses a wish 
that testamentary benefits to the ex- 
tent named in excess of what was 
theretofore designed for the i:egatee 
shall go to him. Paine v. Parsons, 14 
Pick. (Mass.) 318. See Garrett’s App., 
15 Pa. 212 (to same effect). 


and 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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cireumstances as make prior gifts or payments gen- 
Where a pecuniary 
legacy is left by codicil to those members of a class 
for whom no beneficial provision is made, one to 
whom specific property has been bequeathed by the 
will meets the condition and is entitled to take un- 
der the codicil if the specific legacy has been adeem- 


erally operate as satisfaction.®? 


ed when it is executed.®? 


[§ 2232] 8. Estoppel To Assert Ademption. A 
beneficiary accepting a gift or conveyance from the 
testator, in the latter’s lifetime, of the property de- 
signed for him under the will, is not estopped to as- 
sert the ademption or his rights based thereon by rea- 
son of his subsequent conduct as executor in procur- 
ing admission of the will to probate;*4 neither does 
the fact that, in another suit, a beneficiary, or one 


62. Dunham v. Averill, 45 Conn. 61, 
29 Am.R. 642; Jaques v. Swasey, 27 
N.E. 771, 153 Mass. 596, 13 L.R.A. 566; 
Clark vy. Kingsley, 37 Hun (N.Y.) 246, 
249. 


“The effect of a new will is quite 
different from the effect of a codicil. 
A. codicil reaffirms the prior will so 
far as they are not inconsistent, while 
a new will revokes the whole of the 
prior will. No case has been cited 
holding that an advance is to be ap- 
plied in reduction, or in satisfaction 
of a legacy subsequently given, unless 
the will or some testamentary paper 
which is deemed a part of the will so 
provides. . . Ifa testator, after 
bequeathing a legacy, makes an ad- 
vancement to the legatee under cir- 
cumstances from which the court 
would presume a Satisfaction of the 
legacy, and subsequently revokes the 
will and executes a new one giving 
the like sum to the same legatee, the 
court will not presume it to be satis- 
fied by the prior advancement.” Clark 
v. Kingsley, supra. 


Availability as satisfaction of gifts 
or payments prior to execution of will 
see supra § 2218. 


63. Alsop’s App., 9 Pa. 374. 
64 Worrill v. Gill, 46 Ga. 482. 


65. Spier’s App., (Pa.) 6 A. 692, 
693. 

“Beneficiaries under a will must ac- 
cept and follow the testator’s inten- 
tion as a whole. This is simple jus- 
tice to their benefactor. But justice 
to him does not require them to car- 
ry out an intention he had recalled, 
and to fulfill a provision he had legal- 
ly expunged.” Spier’s App., supra. 


66. Cross references: 


Abatement of legacies see supra §§ 
2170-2198. 


Ademption see supra §§ 2199-2232. 
“Advancement” defined see Descent 
and Distribution § 201. 


Advancements in case of intestacy see 
Descent and Distribution §§ 201- 
270. 


Debts of beneficiaries treated as ad- 
vancements see infra §§ 2237-2240. 


Devise or bequest to debtor in gener- 
al see Supra §§ 2152-2159. 

Discrimination among forced heirs in 
“Louisiana see supra § 131 in 68 C.J. 


Set-off of debts of beneficiaries as 
debts see supra §§ 2155-2157; Ex- 
écutors and Administrators §§ 1317-— 


Shares or portions of beneficiaries in 
general see supra §§ 1301-1311. 
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holding under him, has founded his defense on the 
will, estop him from asserting the ademption or sat- 
isfaction of legacies therein.®® 


[§ 2233] F. Advancements***-—1, In General. 
The doctrine relating to advancements in the strict 
sense applies only in case of intestacy.%7 
in general, the law or technical rules as to advance- 


Therefore, 


ments have no application where there is a will,®® 


gous See Descent and’ Distribution § 


68. Ala.—Cawlfield v. Brown, 45 
Ala. 552. 


ee es v. Rench, 3 Del.Ch. 
“aod. 

Ga.—Huggins v. Huggins, 71 Ga. 66; 
Brewton v. Brewton, 30 Ga. 416. 


Iowa.—In re Palmer’s Estate, 190 
N.W. 30, 194 Iowa 611, 26 A.L.R. 1097. 


Ky.—Duncan’s Trustee v. Clay, 13 
Bush 48. 


Mo.—Gibson v. Johnson, 56 S.W. 
(2a) 788, 3381 Mo. 1198; Turpin v. Tur- 
pin, 88 Mo. 337; Wickliffe v. Wick- 
liffe, 226 S.W. 1035, 206 Mo.App. 42. 


N.H.—Wentworth vy. Wentworth, 78 
A. 646, 75 N.H. 547. 


Bee U.S.—White v. Daniel, 


Ala.—Little v. Ennis, 92 So. 167, 207 
Ala. 111. 


Minn.—Kragnes v. Kragnes, 145 N. 
W. 785, 125 Minn. 115. 


N.Y.—De Caumont v. Bogert, 36 
Hun 382. 


Pa.—Dare’s Estate, 24 Pa.Co. 58. 


S.C.—Newman v. Wilbourne, 10 S. 
C.Eq. 10. 


See Clark v. Clark, 267 P. 534, 125 
Or. 333 (apparently recognizing rule). 


Compare Wanmaker v. Van Buskirk, 
1 N.J.Eq. 685, 23 Am.D. 748 (where, 
however, the terms of the will are 
not set forth). 


[a] The law presumes that, when 
a person makes a will, he will thereby 
provide against what.he has advanced 
or inay advance to the beneficiaries 
named in the will. Little v. Ennis, 92 
So. 167, 207 Ala. 111. 


[b] In Kentucky, where the testa- 
tor has by his will disposed of the 
entire property, the question as to ad- 
vancements does not enter into the 
disposition of his estate under the 
terms of the will unless the will 
makes provision therefor. Jones v. 
Jones’ Eix’rs, 250 S.W. 92, 198 Ky. 756; 
Gulley v. Lillard’s Ex’r, 141 S.W. 58, 
145 Ky. 746 (both cases citing St. § 
1407, providing for the consideration 
of advancements in cases of partial 
intestacies). 


[ec] In Tennessee, where a will dis- 
poses of the entire property of the 
testator, the doctrine as to advance- 
ments does not apply in the absence 
of a provision in the will for such 
application. Bank of Commerce v. De 
Marchi, 2 Tenn.Civ.A. 301. See Cole 
v. BMdwards, (Ch.A.) 62 S.W. 641 
(where a share given to a grandson of 


261 F. 
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and it is not required that an advanecement®® or a 
gift? by the testator to a beneficiary shall be deduct- 
ed from the amount of the testamentary gift, or oth- 
erwise accounted for in connection with such gift, 
if there is no provision therefor in the will, at least 
in the case of an advancement made prior to the ex- 
ecution of the will.7? 
tute a part of the testator’s estate in the absence of 


Advancements do not consti- 


the testator was not subject to deduc- 
tion for advancements). 


70. Brewton v. Brewton, 30 Ga. 
416. See Brewer’s Adm’r v. Brewer, 
205 S.W. 398, 181 Ky. 400 (apparent- 
ly recognizing rule where the whole 
estate is disposed of by will). 


71. U.S.—Harper v. Harris, 294 F. 
44, 32 A.L.R. 727. 


Cal.—In re Vanderhurst’s Estate, 
154° P45, 171 Cal.) 15538: Seen ingare 
Hayne’s Estate, 133 P. 277, 165 Cal. 
568, Ann.Cas.1915A 926 (apparently 
recognizing rule). 


Iowa.—In re Lyon’s Estate, 30 N.W. 
642, 70 Iowa 875. 


N.Y.—Bowron v. Kent, 83 N.E. 472, 
190 N.Y. 422; Matter of Robert, 18 
NOE. 8437110 Noy. 8725 Campy. Camp, 
18 Hun 217. See Leask v. McCarty, 
132 N.Y.S. 92, 147 App.Div. 796 (recog- 
nizing rule). 


wio.—Stichtenoth v. Toph, 16 Ohio 
Dec. (Reprint) 690, 23 Cinc.L.Bul. 126; 
Wright v. Merchant, 2 Ohio Dec. (Re- 
print) 742, 5 West.L.Month. 194. See 
Needles’ Ex’r v. Needles, 7 Ohio St. 
432, 70 Am.D. 75 note. 

Pa.—Dare’s Estate, 24 Pa.Co. 58. 
See Kreider v. Boyer, 10 Watts 54 
(recognizing rule). 

R.I.—Hayes v. Welling, 96 A. 843, 
38 R.I. 553 [rearg den 98 A. 61]. 


aia ae a v. Sullivan, 17 S.C. 


Va.—Strother’s Adm’r v. Mitchell’s 
Ex’r, 80 Va. 149. 


See Justis v. Justis, 57 A. 23, 99 Md. 
695) "Purpin’ “vi. Curpin:: 1830 Motweean 
(both apparently recognizing rule); 
Vreeland v. Vreeland, 56 A. 1089, 65 
N.J.Eq. 668 [aff 59 A. 1118, 66 N.J.Eq. 
454] (recognizing rule). 


[a] Where there is complete dis- 
tribution by will, the doctrine of ad- 
vancements has no application unless 
the will specifically refers to advance- 
ments and defines what previous gifts 
shall be considered and deducted from 
the legacy. In re Finck’s Estate, 198 
N.Y.S. 670, 120 Misc. 428. 


[b] Presumption.—(i) There is a 
presumption that the testator had in 
view all previous advancements when 
he made his will and acted according- 
ly so as to make the final division con- 
form to his actual wishes. In re Van- 
derhurst’s Estate, 154 P. 5, 171 Cal. 
553. (2) A different inference must 
be drawn where an advancement was 
made after the execution of a will 
from that where an advancement was 
made prior to such execution, and 
there is no presumption that the tes- 
tator intended that such prior ad- 
vancements should be deducted from 
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a provision therefor in the will.7? 


eonsidered that a will extinguishes or merges all pri- ° 
or advancements unless such advancements are sav- 
The rule that the law as to ad- 
wancements applies only in cases of intestacy may, 
thowever, be subject to limitation where children of 
the testator have been advanced after the execution 
of the will;*4 then it may be made a question as to 
whether such advancements are not to be taken in 
satisfaction of legacies given in the will,*® especially 
if the advanced party consents toe bring 
vancement,*® and, therefore, the rules hereinbefore 
stated should be read in connection with the rules as 
Likewise such rules should be con- 
sidered in connection with rules permitting executors 


ed by the will.” 


to ademption.?7 


WILLS 


In general it is 


in his ad- 
ments,*? 


to retain the amount of debts or obligations to the 


an explicit legacy. In re Farmers’ 
Loan & Trust Co., 168 N.Y.S. 414, 180 
App.Div. 876 (where the presumption 
as to prior advancements was fortified 
by a resort to the attendant circum- 
stances). 


{c] Mere inequality of previous 
advancements is not sufficient to re- 
quire an accounting where there is no 


provision therefor in the will. Mc- 
Wall v. Sullivan, 17 S.C. 504. 
72. Ritch v. Hawxhurst, 21 N.E. 


1009, 114 NY. 512; 
N.E. 843, 111 N.Y. 37 ; Camp v. Camp, 
18 Hun (N. AVG) ells as Palmer’s Ex’r 
v. Turner, 6 Ky.L. 47 (apparently rec- 
ognizing rule). 

73 See infra § 2235. 

74, McFall v. Sullivan, 17 S.C. 504. 


75. McFall v. Sullivan, supra. See 
Hayes v. Welling, 96 A. 843, 38 R.I. 
553 (where the case was apparently 
decided under rules as to ademption). 

76. McFall v. Sullivan, 17 S.C. 504. 

77. See supra §§ 2199-2232. 

78. See Executors and Administra- 
tors §§ 13817-1319. 

Debts as advancements under pro- 
visions of will see infra §§ 2237-2239. 

Specific provisions as to debts see 
passim supra §§ 2152-2157. 

79. Manning v. Manning, 33 S.C. 
Bq. 410; In re Harris’ Estate, 72 A. 
912, 82 Vt. 199, 14 Prob.Rep.Ann. 86; 
And see cases infra note 80. 

so. Ass Harris, 294 I. 
AAS 32a Asda, Re. ei be 

Cal.—In re Tompkins, 64 P. 268, 132 
Cal.-173. 

Towa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 38. 

Ky.—Montgomery’s Trustee v. 
Brown, 121 S.W. 472, 134 Ky. 592. 

Md.—wNalle v. Safe Deposit & Trust 
Co., 87 A. 770, 120 Md. 187; Baker v. 
Safe Deposit, etce., Co., 48 A. 920, 49 A. 
623, 93 Md. 368, 6 Prob.Rep.Ann. 619. 


N.J.—In re Moore, 47 A. 731, 61 N. 


zie re Robert, 18 


J.Eq. 616. 
N.Y.—Robert v. Corning, 89 N.Y. 
225,15 N.Y.Wkly.Dig. 78 [aff 28 Hun 


299, 11 N.Y.Wkly.Dig. 442]. 
Or.—Clark v. Clark, 267 P. 534, 125 


29 
L.- 333. 


Pa.—In re Lefever’s Hstate, 39 Pa. 
Super. 189; Knoppel’s lstate, 1 Pa. 
Dist.&Co. 262. See In re McKibbin’s 
Estate, 56 A. 62, 207 Pa. 1 (apparently 
recognizing rule). 

§.C.—McFall v. Sullivan, 17 S.C. 504. 


other’s Adm’r v. Mitchell’s 
80 Va. 149. 


Ex’r, 


See In re Pickard’s Estate, 129 P. 
353, 42 Utah 105 (where an amount 
was deductible notwithstanding there 
hae written agreement for deduc- 
ion). 


[a] Although there is no technical 
advancement in cases of testacy, yet 
a testator may, provide the same 
equality and equity in his will which 
is accomplished by the technical ad- 
vancement in cases of intestacy. 
Schneider’s Appeal, 16 Pa. 407; In re 
Lefever’s Hstate, 39 Pa.Super. 189. 


81. U.S.—Harper v. Harris, 294 FP. 
Ba 82) Aadays Mone 


Ala.—Coleman vy. Smith, 55 Ala. 368. 
Cal.—In re Tompkins, 64 P. 268, 1382 


Caries 
Conn.—Ketchum v. Corse, 31 A. 486, 
65 Conn. 85; Blackstone’s Appeal, 30 


A. 48, 64 Conn. 414; Porter v. Collins, 
ipCconn, 1; 


Ga.—Jordan v. Miller, 47 Ga. 346: 
Nolan vy. Bolton, 25 Ga. 352. 


Il].—Alward v. Woodward, 146 N.E. 
154, 315 Ill. 150; Wahl v. Schmidt, 237 
TNA App. 3702. 


Ind.—Clark v. Helm, 7 N.E. 568, 
L3Oginas dds 14 Ta AMT 


Iowa.—In re Barnes’ oe 158 N. 
W. 754, 177 Iowa 122. 


Ky.—Montgomery’s 
Brown, 121 S. 472, 184 Ky. 592; 
Grigsby’s x’r v. Wilkenson, 9 Bush 
91; Hedges v. Hedges, 73 Sw. 2: 
24 Ky. 2220; Clements v. Shirley, 14 
Ky.L. 140. 


Md.—Nalle v. Safe Deposit & Trust 
Coy 87 VAL 7-10 12 0 Mid. SL87 veBaker iv: 
Safe Deposit, ete., Co., 48 A. 920, 49 A. 
623, 93 Md. 368, 6 Prob.Rep.Ann. 619. 


Mass.—Sibley v. Maxwell, 89 N.B. 
232, 203 Mass. 94; Cummings v. Bram- 
hai 1, 120 Mass. 552; Nichols v. Coffin, 
4 Allen 27; Treadwell v. Cordis, 5 
Gray 341. 


Mich.—Hoffer v. Damskey’s Estate, 
189 N.W. 8438, 220 Mich. 97; In re Bres- 


Trustee v. 


ler’s Estate, 119 N.W. 1104, 155 Mich. 
567. 
N.J.—Brown v. Brown, 65 A. 739, 


72 N.J.Eq. 667; Vreeland v. Vreeland, 
59 A, 1118, 66 N.J.Hq. 454 [aff 56 A. 
1089, 65 N.J.Eq. 668]; In re Moore, 
47 A. 731, 61 N.J.Hq. 616; Wilkins v. 
Wilkins, 12 A. 620, 43 N.J.Hq. 595. 


N.M.—Sylvanus v. Pruett, 9 P.(2d) 
142, 36 N.M. 112. 


EN eee Ve Osborn, s8onm NSN: 

, 86 App.Div. 464 [aff 72 N.E. 1143, 
ee N.Y. 508]; Miller v. Condert, 77 
N.Y.S. 296, 73 App.Div. 588 [mod 72 
N.Y.S. 441, 36 Misc. 43]; Hess v. 
Zahn; LOT INGY.S.c 961s “80 Mise, 515; 
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estate owing by beneficiaries under the will.7® The 
testator may, however, by his will refer to prior ad- 
vancements in such a way as to require that they 
shall be taken into consideration in the distribution 
of his estate,*® and may require that there shall be 
charged to, or deducted from, testamentary gifts, or 
an accounting i in respect of, amounts advanced to, or 
obligations of, legatees or “devisees,®° and where it 
is the testator’ S intention, as shown by the will, to 
require such charge, deduction, or accounting, st or. 
otherwise to require the consideration of advance- 
such intention will be given effect. 
will be given to the intention of ‘the testator, clearly 
expressed i in his will, that gifts and advances in his 
lifetime to be made after the execution of the will 


Effeet 


See Williams v. Freeman, 83 N.Y. 561 
(apparently recognizing rule). Com- 
pare In re Finck’s Hstate, 198 N.Y.S. 
670, 120 Mise. 428 (where the will 
contained provisions that certain ad- 
vances were to become part of the re- 
Siduary estate and it was held that no 
deduction should be made on the dis- 
tribution of the residue under the 
statute of distribution, required as 
the result of the invalidity of the re- 
siduary clause of the will). 


Ohio.—Younce v. Flory, 83 N.E. 305, 
77 Ohio St. 71, 138 Prob.Rep.Ann. 313; 
Cope v. Farmer, 8 Ohio Cir.Ct. 145; 
eer v. Guitner, 18 Ohio N.P.N. 
s. 209. 


Pa.—in re Gowen’s Estate, 131 A. 
727, 285 Pa. 219; In re Vilsack’s Hs- 
tate, 75 A. 604, 226 Pa. 379; Hichel- 
berger’s_ Estate, 19 A. 1014, 135 Par 
160; Mengel’s Appeal, 9 A. 439, 116 
Pa. 292; Wagner’s Appeal, 88 Pa. 345; 
Knoppel’s Hstate, 1 Pa.Dist.&Co. 262; 
Farnum’s Estate, 4 Pa.Dist. 389; Bar- 
nitz’s Estate, 31 Pa.Co. 522; Markli’s 
Histate, 26 Pa.Co. 272; Potter’s Estate, 
1? Pa.Co: 313; Bird's Hstate; "2° Pars} 
Eq.Cas. 168. 


S.C.—MeFall v. Sullivan, 17 S.C. 
ee Manning v. Manning, 33 S.C.Eq. 


Tenn.—Gannaway  v. 
Coldw. 572; Cole v. Edwards, (Ch.A.) 
62 S.W. 641; Callender v. Woodward, 
(Ch.A.) 52 S.W. 756; Fielden v. Bal- 
lenger, (Ch.A.)_35 S.W. 758. See Sire 
of Commerce, ete., Co. v. Demarchi, 
Tenn.Civ.A. 301 (recognizing rule). 


Utah.—In re Faker hon Estate, 129 
P. 353, 42 Utah 105 


Iing.—Stewart v. Stewart, 15 Ch.D. 


Tarpley, 1 


bis Okie OX Wah aH OX,, elack Iol Gea 
Re Har greaves, 86 L.T.Rep.N.S. 43. 
Ont.—Re Norheimer, 29 Ont.L. 350, 


14 Dom.L.R. 658, 5 Ont.W.N. 74 


See Raiford v. Raiford, 41 N.C. 490 
(where a trustee under a deed of trust 
made by the testator was chargeable 
with property received as an advance- 
ment). 


Charge or reduction in respect of 
advance to relative of beneficiary sce 
infra § 2242. 


Validity of reference to books of 
account to diminish legacy see supra 
§ 268 in 68 C.J. 


82. In re Hayne’s Estate, 133 P. 
277, 165 Cal. 568, Ann.Cas.i915A 926. 


[a] Child not entitled to partici- 
pate.—A child of the testatrix was ex- 
cluded from participation in the es- 
tate where the will recited that a full 
advancement had been made to such 
child. In re Hayne’s Bstate, 133 P. 
277, 165 Cal. 568, Ann.Cas. 1915A 926. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2233-2234] 


shall be ineluded in the distribution of his estate.’* 
While the view has been expressed, that, when “ad- 
vancements” are referred to in a will, the term is not 
used in its technical sense,8* where the will manifests 
the intention that advances to beneficiaries shall be 
accounted for, such advances should be treated as 
advancements are treated in a ease of intestacy.®® 
Even, however, where the will makes provision for 
the consideration of advancements, in general ad- 
vancements will be considered only to the extent that 
the language of the will requires.*®® 


Advancement constituted a gift. According to 
some cases the testator by the execution of a will con- 
taining a gift to a person who has received an ad- 
vancement constitutes such an advancement an abso- 
lute gift in the absence of a contrary intention ex- 
pressed in the will,*? at least where the advancement 
was made prior to the execution of the will,** even 
though the advancement was understood to be,®® or 
was designated,°® an advancement when made; but 
the rule does not apply where the transaction involv- 
ed is actually a debt notwithstanding it is character- 
ized.an “advancement” in an acknowledgment of in- 
debtedness.°! 


Express agreement as to advances or advance- 
ments. Notwithstanding an agreement between the 
testator and a beneficiary as to the effect of advane- 
es made by the testator to such beneficiary, the tes- 
tator may by his will make more favorable provisions 
for such beneficiary than are provided for by the 


WILLS 


Evidence.—(1) Where the tes- 
tator had conveyed land to one of his 
children under an agreement that the 
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agreement.®? It has been held or recognized that 
an advancement is not deductible where no provision 
therefor is made in the will, notwithstanding an ex— 
press agreement or understanding between the tes- 
tator and the person to whom the advance was made: 
that such advancement should be deducted from such 
person’s share of the testator’s estate,®? at least 
where the advancement was made prior to the execu- 
tion of the will.°* A like rule has been recognized im 
respect of transactions prior to the execution of the 
will where there was an agreement to treat such 
transactions as advanecements,°®® and in such case the 
applicability of the rule that a subsequent will ex- 
tinguishes all previous advancements unless the same 
are saved by the will has been recognized.®® Even 
though there is an express agreement that an 
amount received by a child of the testator from the 
testator is received as a portion of the estate, no de- 
duction is required in respect of the amount so re- 
ceived where tHe will expressly provides that a lega- 
ey to such child is in addition to what the testator 
has given such child.®* An express recital in a con- 
veyance of land by the testator made after the execu- 
tion of the will as a gift that the gift should not be 
treated as an advancement has, however, been given 
effect.°8 


[§ 2234] 2. Form and Sufficiency of Provisions 
for Deduction, Charge, or Accounting.°® Whether 
or not the testator has required a deduction in re- 
spect of advances or advancements is a matter of in- 
tention determined by a consideration of the will;* 


after the execution of the will, such © 
alleged agreement was no defense tic: 
such beneficiary’s claim to an equal 
share of the surplus proceeds of the 
sale of her mother’s real estate under’ 


83. In re Harris, 72 A. 912, 82 Vt. (154, 315 Ill. 150. 
99: [al 

84. See infra § 2236. 

85. Montgomery's Trustee Vv. 


Brown, 121 S.W. 472, 134 Ky. 592. 


86. Jones v. Jones’ Ex’rs, 250 S.W. 
92, 198 Ky. 756. 


87. Kuhne yv. Gau, 
188 Minn. 34. 


[a] Promise to repay advance- 
ment, made after death of testator, 
and a mortgage to secure such prom- 
ise, running to other persons interest- 
ed in the estate (1) were without con- 
sideration. Kuhne v. Gau, 163 N.W. 
982, 138 Minn. 34. (2) A recital in 
such mortgage that an “advancement” 
had been made by the testator, the fa- 
ther of the mortgagor, cannot of it- 
self be construed as an allegation that 
a loan was made, notwithstanding the 
mortgagor’s promise to repay. Kuhne 
v. Gau, supra. 


88. Harper v. Harris, 294 F. 44, 32 
A.L:R. 727; Chapman v. Allen, 14 A. 
780, 56 Conn. 152; In re Cummings’ 
Estate, 94 N.W. AADT, 120 Iowa 421 
See Kenney Vv. Newbold, 88 N.W. 328, 
115 Iowa 145, 7 Prob. Rep. Ann, 268; 
Brewer’s Adm'r v. Brewer, 205 S.W. 
393, 181 Ky. 400 (both apparently rec- 
ognizing rule); McCormick v. Hanks, 
75 N.W. 494, 105 Iowa 639 (where an 
advancement was regarded as a gift). 


Change of advancement to gift in 
general see Descent and Distribution 
§ 236. 

Gifts as advancements see infra § 
2241. 

89. Kuhne v. Gau, 
138 Minn. 34. 

90. In re Cummings’ Estate, 94 N. 
W. 1117, 120 Iowa 421. 


91. Kinney v. Newbold, 88 N.W. 
828, 115 Iowa 145, 7 Prob.Rep.Ann. 
268. 


163 N.W. 982, 


163 N.W. 982, 


92. Alward v. Woodard, 146 N.E. 


conveyance was to be an advancement 
in lieu of such child’s shares in the 
estate, and in a subsequent will the 
testator made all his children residu- 
ary devisees with provision for de- 
ductions for advancements, in a suit 
among the children for partition, the 
actual agreement or understanding at 
the time of the advancement was 
provable. Alward v. Woodard, 146 N. 
PP igs 83 5 I SO ne G29 Ta such case 
the will was admissible in ‘order to 
prove that the final intention of the 
testator was that the advancement 
should be deducted from the share of 
the child to whom the advancement 
was made and was not to be consider- 
ed his full share. Alward v. Wood- 


ard, supra. 

93. Little v. Ennis, 92 So. 167, 207 
Ala. 111; Adams v. Purser, 110 N.Y.S. 
L6Tee a6 peeAD Ds ivane i220. Compare 


Kennedy v. Badgett, 2 S.B. 574, 26 S. 
C. 591, 19 S.C. 591 (where an account- 
ing as to advancements apparently 
was require@). 


[a] Particular agreements.—(1) 
The rule was applied where instru- 
ments evidencing the advances pro- 
vided for the deduction of the 
amounts from the share of the testa- 
tor’s estate to which the person re- 
ceiving the advances would be enti- 
tled. Little v. Ennis, 92 So. 167, 207 
Ala. 111. (2) Where the will of the 
mother of a beneficiary indicated no 
intention to charge such beneficiary 
with any advancement or to have any 
amount deducted from her share on 
account thereof, and it did not appear 
whether an alleged agreement be- 
tween such beneficiary and her moth- 
er that an indebtedness from such 
beneficiary should be deemed an ad- 
vancement and should be deducted 
from such beneficiary’s share in the 
mother’s estate was made before or 


agreements by which persons inter- 

ested in the estate expressly contract- 

ed for an equal distribution. Adams 

ve Fey sehy 110 N.Y.S. 167, 126 App. 
iv. 


94. Robbins v. Swain, 34 N.E. 670, 
7 Ind.App. 486. 


95. Bowron y. Kent, 83 N.B. 472, 
LOR IN ine 4 22s Compare Alward v. 
Woodard, 146 N.E. 154, 315 Ill. 150 
(apparently recognizing that deduc- 
tions may be made where there is a 
prior agreement therefor). 


[a] Particular agreement or trans- 
action.— Where the testatrix had, be- 
fore making her will, created a trust 
in favor of a niece ‘who had agreed 
that the benefits of such trust should 
be treated as an “advance” on any 
share of the creator’s estate ahier 
should pass to such niece on the cre- 
ator’s death, it was held that the trust 
agreement treated the amount of the 
trust as an advancement, and that, 
where there was no mention in the 
will of such trust fund and no deduc- 
tion from a gift in the will to such 
niece could be made without seriously 
impairing, if not destroying, the ex- 
press intention of the testatrix in cre- 
ating such prior trust, no deduction 
from the testamentary gift on ac- 
count of such trust benefit should be 
made. Bowron v. Kent, 83 N.E. 472, 
190 N.Y. 422. 


96. See infra § 2243. 

97. Chapman v. Allen, 14 A. 78, 
56 Conn. 152. 

98. See infra § 2241. 


99. What constitutes “advance- 
ment” within provision of will see 
infra passim §§ 2236-2242. 


1. Hoffer v. Damskey’s Estate, 189 
N.W. 848, 220 Mich. 97. 
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and, where it is apparent that the testator intended 
that a deduction should be made, ungrammatical lan- 
guage used by the serivener of the will,” or ill-chosen 
language,*® will not defeat such intention. So, also, 
where the intention that a deduction should be made 
is apparent from a consideration of the whole pro- 
vision, the use of the words “wish” and “may” will 
not render the provision precatory.* An express pro- 
vision for a deduction or charge is, of course, suffi- 
cient in this regard.° Even though there is no ex- 
press direction for a deduction, charge, or account- 
ing, the testator’s intention that such charge, deduc- 
tion, or accounting is to be made may be inferred 
from the provisions of the will,® and there is ap- 
parently authority for the view that a charge or de- 
duction may be required where the testator intend- 
ed to equalize the shares of the beneficiaries,’ as, for 


example, where there is a provision for equalization - 


among children of the testator and also a provision 
showing the amount each of such children had re- 
ceived from the testator. A direction for an equal 
division of the estate among the testator’s children 
does not, however, necessarily show that advance- 
ments are to be charged to the children to whom they 
were made.® A testamentary provision requiring the 
charge or deduction of amounts owing to the testa- 
tor from his children does not include advancements 
to such children where it appears that the testator 
had never treated such advancements as debts.1° It 
bas been held that, where a will provides that a leg- 
acy to a child of the testator is in addition to ad- 
vancements heretofore made to such child, such child 
could not be charged as for an advancement in re- 


{a] Testamentary provisions held | peal, 9 A. 


insufficient to require an accounting 
see McFale v. Sullivan, 17 S.C. 504. 


2. Hoffer v. Damskey’s Estate, 189 3. 
N.W. 843, 220 Mich. 97. 1014, 135 Pa. 160, 

3. Mengel’s Appeal, 9 A. 439, 116 9. 
Pa, 292. ales 

4. Hoffer v. Damskey’s Estate, 189 
N.W. 848, 220 Mich. 97. 

5. Cal.—In re Tompkins, 64 P. 268, 
132 Cal. 178. 10. 

Conn.—Ketchum vy. Corse, 31 A. 486, | N.Y. 


65 Conn. 85; Blackstone’s Appeal, 30 
A. 48, 64 Conn. 414. 


Iowa.—In re Barnes’ Estate, 158 N. 
W. 754, 177 Iowa 122. [a] 


there were 


372. 
23 Hun 299, 


Ky.—Montgomery’s Trustee v. 
Brown, 121 S.W. 472, 184 Ky. 592; 
Hedges v. Hedges, 73 S.W. 1112, 24 


will 


Ky.L. 2220; Frye v. Avritt, 68 S.W. 
420, 24 Ky.L. 183. 372. 
Md.—Baker v. Safe Deposit, etc., Ti 


Co., 48 A. 920, 49 A. 623, 98 Md. 368,/142 Tenn. 99. 


6 Prob.Rep.Ann. 619. 


N.J.—In re Moore, 47 A. 731, 61 N. 
J.Eq. 616. 13. 


' 6. WBichelberger’s Estate, 19 A. 1014, 14. 


12 
293, 839, 38 S.C. 


185 Pa. 160; Malone v. Dobbins, 23|925, 148 Ind. 487. 
Pa. 296; Whitman’s Appeal, 2. Grant | Stewart, 15 Ch.D. 539. 
(Pa.) 322. See Safe-Deposit & Trust 


Co. of Baltimore v. Baker, 46 A. 1071, 
91 Md. 297 (apparently recognizing 
rule); In re Laning’s Estate, 88 A. 
289, 241 Pa. 98, Ann.Cas.1915B 796 
(from a negative provision that a 


190 N.Y. 422; 
11 N.C. 393. 


WILLS , 


439, 116 Pa. 292; 
Estate, 4 Pa.Super. 550. 
vy. Turner’s Ex’rs, 


BHichelberger’s 


14 Ky.L. 336. 


Camp v. Camp, 18 Hun 
See In re Vanderhurst’s Estate, 
154 P. 5, 171 Cal. 553 (where, however, 
additional 
which showed that shares of certain 17 
beneficiaries should not be charged). ‘3 


In re Roberts, 18 N.E. 843, 111 
See Roberts v. Corning, 
89 N.Y. 225, 15 N.Y.Wkly.Dig. 78 [aff 
11 N.Y.Wkly.Dig. 442] 
(apparently recognizing 
Fact that advancements were 
charged in form of debts on the testa- 
tor’s books was immaterial where the 
contemplated the charging of 
actual indebtedness due and payable. 
In re Roberts, 18 N.E. 843, 111 N.Y. 


Gibson v. Parkey, 217 S.W. 647, 
- Hammett v. Aap aa Ae 16 S.E. 
50. 


See infra § 2253. 


Trammel v. Trammel, 47 N.E. 


15. Bowron v. Kent, 83 N.E. 472, 
De Caumont v. Bogert, 18 
36 Hun (N.Y.) 382; Croom v. Herring, E 
See Justis v. Justis, 57 
A. 23, 99 Md. 69 (where deductions 19. 
were not made but the question as 
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spect.of a note running to the testator who before 
the execution of,the will directed the maker to pay 
such note to such child.tt Where the applicability of 
the doctrine as to advancement is by the will made 
dependent on the happening of a contingency, the 
doctrine does not apply where such contingency has 
not, and never can, happen.?? ‘ 


Provision for disposition as in intestacy. While 
the rule that prior advancements which are not saved 
by a provision of the will are extinguished’ is, ac- 
cording to some eases, subject to the limitation that, 
where the will provides that the estate shall be dis- 
posed of as in case of intestacy, advancements are 
considered as in a case where there is no will,t# there 
is authority for the view that a provision for distri- 
bution as in cases of intestacy does not render appli- 
cable the doctrine or statutory provisions as to ad- 
vancements.15 


[§ 2235] 3. Discharge, Release, or Merger of Ad- 
vancement or Obligation by Will1° In general it is 
considered that a will extinguishes!’? or merges!® all 
prior advancements unless such advancements are 
saved by the will, on the theory that the will is -sup- 
posed to contain the final manifestation of the tes- 
tator’s bounty,’® that the testator has graduated his 
testamentary gifts to such prior adyvancements,?° 
or that it is presumed that when making his will the 
testator took into consideration the advancements 
when determining the amounts of his gifts and in- 
tended to cancel any obligation which might other- 
wise arise from the advancements;?1 and the ap- 
plicability of this rule has been recognized notwith- 


Mickley’s 


was not actually decided). Compare 
See Guthrie 


Raiford v. Raiford, 41 N.C. 490 (where 
a trust deed was involved). 


Estate, 19 A. 16. Discharge or release during 
lifetime of testator affecting account- 
(N.Y.) ing or charge under testamentary pro- 


vision see infra § 2236. 


Testamentary gift to debtor as re- 
lease of debt see supra §§ 2152-2154. 


Trammel v. Trammel, 47 N.E. 
925, 148 Ind. 487; Kuhne v. Gau, 163 
N.W. 982, 138 Minn. 34; Bowron v. 
Kent, 83 N.E. 472, 190 N.Y. 422; In re 
Farmer’s Loan & Trust Co., 168 N.Y. 
S. 414, 180 App.Div. 876; Arnold v. 
Haronn, 43 Hun (N.Y.) 278; Her- 
shey’s Estate, 5 Lance. Bar (Pa.) No. 
27 p 1. See Erdman’s Adm’r v. Erd- 
man’s Ex’r and Trustee, 16 S.W.(2d) 
756, 229 Ky. 162; WHarrison’s Estate, 
148 A. 704, 298 Pa. 514 (both recogniz- 
ing rule); Turner’s Appeal, 18 N.W. 
123, 52 Mich. 398 (where a person was 
entitled to share in the residue of an 
estate notwithstanding a prior deed 
of certain land to him which recited, 
as one of the considerations the re- 
linquishment of all right to the gran- 
tor’s estate). 


Constituting advancement absolute 
gift in absence of testamentary pro- 
vision to contrary see supra § 2233. 


Gift to debtor as discharge of in- 
debtedness see supra §§ 2152-2154. 


Jones v. Richardson, 5 Mete. 
(Mass.) 247. 


Kuhne v. Gau, 163 N.W. 982, 
138 Minn. 34. 


provisions 


rule). 


See Stewart v. 


specified sum advanced by the testa- 
tor for his son “shall not be deducted 
from his share,’ there was a plain 
implication that advancements ex- 
ceeded such amount). 


7. Clark v. Helm, 29 N.E. 568, 130 
Ind. 117, 14 L.R.A. 716; Mengel’s Ap- 


to the disposition as in case of in- 
testacy was not specifically consider- 
ed);, Biedler v. Biedler, 12 S.E. 753, 
87 Va. 300 (where, however, the ques- 
tion as to the effect of a testamentary 
direction for the disposal of the re- 
siduary estate ‘fas the law directs” 


20.. Trammell v. Trammel, 47 N.E. 
925, 148 Ind. 487; Jones v. Richard- 
son, 5 Metc. (Mass.) 247. 


21. In re Farmer’s Loan & Trust 
Co., 168 N.Y.S. 414, 180 App.Div. 876; 
Arnold v. Haronn, 43 Hun (N.Y.) 278. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


- the creator which shall pass to such 
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standing an agreement to treat prior transactions as 
advancements.??_ There is authority for the view 
that a testamentary provision that a debt owing to 
the testator shall be treated as an advancement re- 
leases the debt as against heirs at law and devisees 
other than the debtor,?* or that such provision pre- 
vents proceedings by the exceutor to enforce pay- 
ment of the debt,?* at least where the estate is not in- 
solvent and it does not appear that the debtor’s share 
under the will is less than the claim against him.?° 
So a testamentary provision excluding a child of the 
testator from sharing in the residuary estate or prop- 
erty because of an advance which the testator had 
made to such child has been regarded as sufficient to 
prevent the executors of the will from enforcing a 
mortgage on real property given to the testator by 
such child, which represents the amount of such ad- 
vance.?°® 


Hotchpot clause. In England the view is taken 
that a hotchpot clause referring to advances is a 
charging, and not a discharging, clause,?? and applies 
primarily to advances by way of anticipatory por- 
tions.28 A provision for bringing into hotchpot all 
moneys advanced to any of the testator’s children or 
his or her wife or husband does not constitute a dis- 
charge of an indebtedness secured by a promissory 
note due to the testator from the husband of a daugh- 
ter of the testator.?® A testamentary provision that 
debts owing to the testator from beneficiaries under 
the will shall be brought into hotchpot does not nec- 
essarily extinguish the personal lability of such ben- 
eficiaries for such debts.2° Whether or not such a 
provision extinguishes such debts depends on the in- 
tention of the testator*! and the type of the testa- 
mentary gift to the debtors.*? Where the testator 


22. Bowron y. Kent, 83 N.E. 472, 29. 
190 N.Y. 422. [a] 


[a] Particular agreement or trans- 
action.—(1) The above rule was ap- 
plied where the testatrix had, before 
making her will which made no pro- 
vision as to prior advancements, cre- 


58 Sol.J. 472. 
30. 


ated a trust for the benefit of a niece| $1. In re Barker, supra. 

“who was a beneficiary under the will 32. In re Barker, supra. 
and the trust agreement contained a ? 
provision that the value or benefit of 33. In re Barker, supra. 
the trust should be treated as an “ad- [a] 


vance” on any share of the estate of 


niece. Bowron v. Kent, 83 N.E. 472, | debt. 
190 N.Y. 422. (2) The provisions of ae 
the trust agreement with reference - 
to the advancement were regarded as [a] 


referring to the death of the creator 


WILLS 


In re Warde, 58 Sol.J. 472. 


Rule applied where one note 
was given before and one after the 
execution of the will. 


In re Barker, [1918] 1 Ch. 128. 


No express words of release 
are necessary in such case, in order 
to effect the extinguishment of the 
In re Barker, [1918] 1 Ch. 128. 


In re Barker, supra. 


Rule applied where the will 
directed that debts owing from the 
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makes an absolute gift to a debtor and directs that 
the debt shall be brought into hotchpot, the debt is 
extinguished if the share given by the will exeeeds 
the amount of the debt, in the absence of the mani- 
festation of a contrary intention by the testator.®* 
On the other hand, where a hotchpot clause express- 
ly referring to debts is applied to a share which by 
the will is settled on the debtor for life with remain- 
der over, the debt is not extinguished in the absence 
of the manifestation of the testator’s intention to ex- 
tinguish the debt.4 


Express testamentary provision for discharge or 
forgiveness of obligation.*® The intention of the 
testator manifested by an express testamentary pro- 
vision for the discharge of a beneficiary under the 
will of any obligation in respect of advances or ad- 
vancements will be given effect.*° A testamentary 
provision that the testator’s children are not to be 
charged with, or required to account for, anything 
received from the testator has, however, been so 
construed as to confine its application to advance- 
ments made before the execution of the will.37_ Tes- 
tamentary provisions for the forgiveness of “ad- 
vancements” made to children of the testator do not, 
if not qualified, apply to loans to such children.?8 A 
testamentary provision by which whatever money 
or property legatees had or might receive from the 
testator during his life is declared to be an abso- 
lute gift and not an advancement and is not to be 
construed as reducing or affecting any legacies does 
not, it has been held, apply to a loan to a collateral 
relative of the testator where it was apparent from 
the surrounding circumstances that the loan could 
not have been regarded as an advancement or a 
Clie. 


is charged in a memorandum filed 
with the will, a receipt signed by a 
child of the testatrix was not the type 
of memorandum contemplated by the 
will. Loring v. Blake, 106 Mass. 592. 
(2) Where a will recited that the tes- 
tator had made advances to his chil- 
dren “which are charged to them re- 
spectively on my books,” and that he 
might make further advances to them 
“which may be charged on my books 
to their respective accounts,” and the 
will then provided that the equal pro- 
vision for the testator’s children made 
in the will should be in addition to 
such advances and that such advanc- 
es should be “treated, not as advance- 
ments, but as gifts not in any manner 
to be accounted for,” the operation of 
the provision against accounting in 


In re Warde, 


of the trust intestate. Bowron v. 
Kent, supra. 


23. Chiles v. Gallagher, 7 So. 208, 
67 Miss. 413; Thomas’ Estate, 9 Pa. 
Dist. 87. But see Whelen v. Whelen, 
27 Pa.Co. 161 (where the court said 
that, where by his will the testator di- 
rects that moneys paid shall be treat- 
ed as advancements, he does not nec- 
essarily declare in the language so 
used a release of indebtedness). 


24, Keiser v. Keiser, 48 A. 811, 199 
Pa. 77; Snider v. Snider, 24 A. 284, 
149 Pa. 362; Darne’s Ex’r v. Lloyd, 5 
S.B. 87, 82. Va. 859, 3 Am.S.R. 123. 


25. Lewis v. Lundy’s Ex’rs, (N.J. 


5 
Ch.) A. 883 


26. Strahorn v. Rowe, 1388 A. 232, 
153 Md. 364. 


27. In re Barker, [1918] 1 Ch. 128; 
In re Warde, 58 Sol.J. 472. 


28. See infra § 2236. 


testator’s brothers, to whom the will 
gave life interests with remainders 
over, Should be brought into hotch- 
pot and treated as part of the share 
or shares appropriated to the testa- 
tor’s brother or brothers. In re Bark- 
er LLonsa te Oh 1285 


35. Express discharge of debt by 
will in general see supra § 2153. 


Limiting accounting to advance- 
ments charged on book of account see 


|infra § 2236. 


36. Adams v. Cowan, 20 S.Ct. 668, 
Wiis weil, 44 a Hdl 85t LO NS Ct: 
873, 174 U.S. 800, 48 L.Ed. 1188 [aff 
TS eke peb, 24 CCA, 7198, 80) Bi 448, 
25 C.C.A. 547]; Palmer’s Bx’r v. Tur- 
ner, 6 Ky.L. 47; Loring v. Blake, 106 
Mass. 592. 

[a] Particular provisions.—(1) 


Where the will provided that no child 
or the issue of any child shall be 
charged with money paid or advanced 
to his or her account unless the same 


respect of further advances was not 
limited to such advances as should 
be formally charged on the testator’s 
books to the respective accounts of 
his children. Adams v. Cowan, 20 S. 
Ct. 668, 177 U.S. 471, 44 L.Ed. 851, 
19 S:Ct.” 873;-1174.-UES. +8007 1436. daupid: 
1188 [aff 78 F. 536, 24 C.C.A. 198, 80 
F. 448, 25 C.C.A. 547] (holding that 
amounts paid out by the testator for 
the benefit of one of his children, aft- 
er the execution of the will, need not 
be accounted for). (3) In such case 
the word “advances” was not used 
as an equivalent of the technical word 
“advancements.” Cowen v. Adams, 78 
F. 536, 24 C.C.A. 198, 80 F. 448, 25 
CG.G.A.A547 Pare LO SICH S78) Ia ais 
800, 43 L.Ed. 1188, 20 S.Ct. 668, 177 U. 
S. 471, 44 L.Ed. 851). 


387. See infra § 2236. 
88.. See infra § 2237. 


39. Matter of Cramer, 89 N.Y.S. 
469, 43 Misc. 494, 4 Mills Surr. 300, 
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[§ 2236] 4. What Constitutes Advancement*® and 
What Advancements Considered*’—a. In General. 
In determining the effect of a testamentary provision 
in respect of advancements, the view has been ex- 
pressed that the controlling element in determining 
whether a given transaction between a parent and 
his child will be considered an advancement, a gift, 
a loan, or a transfer for valuable consideration, is 
the intention of the parent at the time of the trans- 
action,*? but this rule is subject to the limitation 
that the intention of the testator may be determined 
by a reference to a statement contained in his sub- 
sequent will showing his intention.4? There may be 
an advancement by gift from a parent to a child 
without any consideration. While technically no 
transaction may be regarded as an “advaneement” 
where there is a will,*® as the doctrine or law as to 
advancements applies only where there is an intes- 
tacy,*® the testator has power to require that cer- 
tain transactions shall be regarded as advanee- 
ments** and his intention to make such requirement 
when duly expressed will control.4® .So the testator 
has the right to direct by his will that transactions 
between him and his children shall be treated as 
advancements even though in a legal sense,#® or in 
case of intestacy,®°® such transactions are not regard- 


40. In general see Descent and 
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ed as advancements, and, where he has made such 
direction, his intention in this regard will be given 
effect.°1 It may be necessary to construe the word 
“advancement”°®2 in its technical®? or legal®* sense 
when used by a testator in connection with a tes- 
tamentary provision for his descendants, and it is 
proper to construe words in a will denoting an ad- 
vancement to include any transaction that is in law 
an advancement when to do so gives effect to the 
intention of the party.°5 The term “advancement” 
in a will is not, however, necessarily used in its 
technical sense®* and a strict interpretation is not 
always required,®* and such construction may some- 
times be inconsistent with surrounding cireumstance- 
es.°S In fact, apparently because of the general 
rule that the doctrine of advancements applies only 
in cases of intestacy,°® the view has broadly been 
expressed that, when “advancements” are referred 
to in a will, the term is not used in its technical 
sense,°° or in its limited statutory meaning.*? The 
term “advancements,” as used in a will, may be syn- 
onymous with “advances.”°2 In general such ad- 
vancements or advances as are contemplated by the 
will when duly construed®* and only such advance- 
ments or advances®* will be considered under the 
relevant provision of the will. The fact that a will 


Distribution passim §§ 201-270. 


41. Evidence as to what consti- 
tutes, and existence of, advancements 
see infra §§ 2244-2246. 


42. In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122. See Clements v. 
Sherley, 14 Ky.L. 140. 


43. In re Hayne’s Hstate, 133 P. 
277, 165 Cal. 568, Ann.Cas.1915A 926. 
And see cases passim infra §§ 2237, 
2241. 


44, In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122. 


Absolute gift as advancement see 
infra § 2241. 


45. Baker v. Safe-Deposit & Trust 
Co., 48 A. 920, 49 A. 623, 93 Md. 368. 
Pee see cases supra § 2233 notes 68— 
qi 


46. See supra § 2233; 
‘and Distribution § 200. 


47. Baker y. Safe-Deposit & Trust 
Co., 48 A. 920, 49 A. 623, 93 Md. 368. 


48. Baker v. Safe-Deposit & Trust 
4o., supra; Manning v. Thurston, 59 
Md. 218. 


49. Clark v. Clark, 267 P. 534, 125 
‘Or. 333; In re Manderscheid’s Will, 
‘212 N.W. 247, 192 Wis. 200. Compare 
(Ludington v. Patton, 99 N.W. 614, 
121 Wis. 649 (where certain items 
were not treated as advancements, 
notwithstanding a testamentary pro- 
wision as to advancements). 


fla] Gife insurance.—(1) A testa- 
mentary provision that any insurance 
on the testator’s life collected by a 
child of the testator shall be consid- 
ered an advance to such child and 
taken into account in the distribution 
of the estate is not void on the theory 
that it directs the disposal of the pro- 
«ceeds of policies which are not the 
property of the testator’s estate at 
the time of the latter’s death, not- 
withstanding the testator has no pow- 
ver to change the beneficiaries designat- 
ed in the policies. Clark v. Clark, 267 
P. 534, 125 Or. 333. (2) Apparently, 
in treating the word “advance” as 


and Descent 


the equivalent of “advancement,” the 
view was expressed that the misap- 
plication of the word “advancement” 
in referring to the proceeds of the 
policies did not affect the validity of 
the provision where the testator’s in- 
tent to equalize distribution of the 
estate was apparent. Clark v. Clark, 
supra. 


50. Younce v. Flory, 83 N.E. 305, 
77 Ohio St. 71, 18 Prob.Rep.Ann. 313. 


51. In re Manderscheid’s Will, 212 
N.W. 247, 192 Wis. 200. 


{al Particular items.—(1) The 
above rule has been applied where 
payments by the testator were for 
services actually rendered by the tes- 
tator’s children (In re Manderscheid’s 
Will, 212 N.W. 247, 192 Wis. 200) 
(2) and where a payment to a child 
of the testator was of an amount 
which such child had inherited from 
his maternal grandparents and which 
the testator had held as guardian of 
such child (In re Manderscheid’s Will, 
supra). 


52. “Advancement” defined see De- 
scent and Distribution § 201. 


53. Hisner v. Koehler, 1 Dem.Surr. 
(N.Y.) 277. See Alward v. Woodard, 
146 N.E. 154, 315 Ill. 150 (where, how- 
ever, the court said that technically 
“advancement” is only applicable in 
the case of a parent dying intestate). 


54 Lee v. Baird, 44 S.E. 605, 132 
ING CHRIS, 

55. West v. Bolton, 23 Ga. 531. 

56. Montgomery’s Trustee Vv. 
Browns VU GS We e420 Lo a hoy 5 92's 
Hammett v. Hammett, 16 S.E. 293, 
839, 38 S.C. 50. 


57. FEisner v. Koehler, 1 Dem.Surr,. 
CNaY,) 277: 


58. Eisner v. Koehler, supra. 


59. See supra § 2233; and Descent 
and Distribution § 220. 


60. In re Barnes’ Hstate, 158 N.W. 
754, 177 Iowa 122; Montgomery’s 
Trustee, 121 S.W. 472, 184 Ky. 592. 


61. Matter of Cramer, 89 N.Y.S. 


469, 43 Misc. 494, 4 Mills Surr. 303. 
See Barker v. Comins, 110 Mass. 477 
(the word “advances,” as used in a 
will, was not restricted to ‘‘aadvance- 
ments,” within the meaning of Gen. 
St. ec 91 §$§ 6-10). 


teen Lawrence vy. Lindsay, 68 N.Y. 


63. Clements v. Sherley, 14 Ky.L. 
140; In re Bresler’s Estate, 119 N. 
W. 1104, 155 Mich. 567; Turpin v. 


Turpin, 88 Mo. 337. See Spire’s Adm’r 
v. ‘Langford, 25 S.W. 597, 15 Kyi. 
792 (where a transaction was an ad- 
vancement notwithstanding a note 
was taken). 


[a] Particular provisions. — (1) 
Under a will providing that four thou- 
sand dollars of the money advanced 
by the testator “for’ his son should 
not be deducted from the son’s share, 
not only payments made to third per- 
sons for his son’s benefit, but also 
payments made directly to the son, 
might be considered in computing the 
advancements in excess of such 
amount chargeable against the son’s 
share. In re Laning’s Hstate, 88 A. 
289, 241 Pa. 98, Ann.Cas.1915B 796. 
(2) Where the testator bequeathed a 
sum to his daughter, but provided 
that the amount she ‘‘may be’’ owing 
on his books should be deducted there- 
from, and about twenty thousand dol- 
lars was charged against her at the 
time, but no advancements were made 
thereafter, the words quoted referred 
to advancements already made. In re 
Bresler’s Estate, 119 N.W. 1104, 155 
Mich. 567. 


[b] Rent under lease by the testa- 
tor to his daughter, which provided 
for the payment of rent, has been 
treated as an advancement. Clements 
v. Sherley, 14 Ky.L. 140. 


ae Ala.—Colbert v. Daniel, 32 Ala. 
314. 


Cal.—In re Vanderhurst’s Estate, 
154 P. 5, 171 Cal. 553. 


Mo.—Turpin v. Turpin, 88 Mo. 337. 


Pa.—In re Laning’s Estate, 88 A. 
289, 241 Pa. 98, Ann.Cas.1915B 796; 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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contains a provision for the deduction of advances 
made to certain beneficiaries has been given weight 
in holding that the testator did not intend that ad- 
vancements made to another beneficiary were to be 
deducted.°® 


Advancement by will. In general the term “ad- 
vancements,” as used in a will, does not include prop- 
erty given by the will.*® 


Advancements by other than testator. A testa- 
mentary provision for taking into account in the 
distribution of the testator’s estate advancements 
to beneficiaries made by another than the testator or 
testatrix has been given effect.®7 


Testator’s books or accounts.°* Under a testa- 
mentary provision for the consideration of such ad- 
vancements as have been entered on the testator’s 
book of accounts, transactions between the testator 
and his children which were not entered may not be 
considered.°® Under a testamentary provision which 
contemplates both the advancement to the children 
of the testator and the charging of such advance- 
ment on the testator’s book in order to authorize 
deductions from, or charges against, such children’s 
share under the will, charges on the book are not 
necessarily coneclusive;7° it must appear that the 
purported advancements represented by such charg- 
es on the testator’s book were actually made.*? 
Where, however, the testator in his will refers to a 
book for the record of advances which are to be 
taken as part of his children’s shares under the 
will, the entries on such book are in general con- 
clusive on his children,‘? and, where the will pro- 
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vides that the testator’s children shall take subject 
to charges in the testator’s books of advancements, 
the charges made in such book will control notwith- 
standing the transaction involved might not prop- 
erly be regarded as advancements in ease of intes- 
tacy.?? Charges on an account book may not be 
treated as advancements to beneficiaries under the 
will to whom such charges are made, where such 
book is referred to in the will only for the purpose 
of effecting the charging of the shares of other ben- 
eficiaries.‘* A testamentary provision for the de- 
duction from the share of the testator’s child, of the 
amount owing “on my books,” has been construed 
as a reference to the testator’s books of account."® 
A reference in a will to advancements evidenced by 
entries in “my books” has been construed to mean 
the books of a firm of which the testator was a mem- 
ber where the testator did not keep individual 
books.*® 


Provision relieving from liability to account.’* 
While the intention of the testator manifested by 
an express testamentary provision for the discharge 
of beneficiaries under the will of any obligation in 
respect of advances or advanceménts will be given 
effect,7® a testamentary provision that testator’s 
children are not to be charged with, or required to 
account for, anything received from the testator 
has been so construed as to confine its application 
to advancements made before the execution of the 
will.7® So, also, a provision that no deduction shall 
be made from the share of any of the testator’s chil- 
dren by reason of any sums which the testator has 
heretofore given or advanced to them applies only 


In re McKibbin’s Estate, 56 A. 62, 207 
Paw 


Tenn.—Cole v. Edwards, (Ch.A.) 62 
S.W. 641. 


[a] Thus, where it is apparent 
that it was the intention to limit the 
accounting for, or deduction of, ad- 
vancements to certain specific ad- 
vancements, no charge may be made 
in respect of another and different 
advancement. In re McKibbin’s Es- 
tate, 56 A. 62, 207 Pa. 1. See Marquise 
de Portes v. Hurlburt, 14 A. 891, 44 
N.J.Eq. 517 (where certain deductions 
from the share of the testator’s 
daughter were improperly authorized 
by the lower court). 


[b] Advances represented by 
promissory notes. — Where the will 
provided for charging the shares of 
beneficiaries whose advances were 
represented by promissory notes, the 
shares of beneficiaries who had not 
given promissory notes could not be 
charged under the provision of the 
will. In re Vanderhurst’s Hstate, 154 
Ried, ilinCal. 553. 


65. In re Farmers’ Loan & Trust 
Co., 168 N.Y.S. 414, 180 App.Div. 876. 
But see Guthrie v. Turner’s Ex’rs, 14 
Ky.L. 336 (where, however, there was 
also a testamentary provision for the 
equalization of shares). 


66. In re Zeile, 15 P. 455, 74 Cal. 
125; Lee v. Baird, 44 S.E. 605, 132 N. 
C. 755. Compare Biedler v. Biedler, 
12 S.B. 753, 87 Va. 300 (where a stat- 
ute was cited which contemplated ad- 
vancements by will but the will 
showed that it was the intention of 
the testator to prefer beneficiaries to 
whom he had made previous gifts); 
Erwin v. Nichols, 27 Gratt. (68 Va.) 
281 (where, however, certain lands 


devised to a child of the testator for 
life were not considered in the dis- 
tribution of the personal estate). 


[a] Gift by codicil_—(1) The term 
“advancements,” as used in a will, 
does not either in its technical or in 
any popular sense include a legacy 
to a beneficiary named in the will, 
provided for in a subsequent codicil. 
In re Zeile, 15 P. 455, 74 Cal. 125. (2) 
The rule was applied in holding that 
no deduction of the legacies given in 
the codicil should be made where the 
will provided that any advancements 
that might-thereafter be made shall 
be deemed a partial satisfaction of a 
legacy. In re Zeile, supra. 


67. Fogle’s Ex’r v. Fogle, 9 Bush 
(Ky.) 721; Estate of Wells, 199 N.W. 
52, 184 Wis. 242. 


[a] Rule applied: (i) Where the 
advancement was made by the father 
of the testator to a child of the testa- 
tor. Fogle’s Ex’r v. Fogle, 9 Bush 
(Ky.) 721. (2) Where the advance- 
ment was made by the husband of the 
testatrix to one of their children. 
Stone’s Adm’rs v. Halley, 1 Dana 
GeyA1 97: 


68. Evidence as to books of ac- 
count see infra passim §§ 2244-2246. 


69. King v. Lynch, 74 N.C. 364. 


70. Hoak vy. Hoak, 5 Watts (Pa.) 
80. See Clements v. Sherley, 14 Ky. 
L. 140 (account was not conclusive on 
question as to what constituted an 
advancement). 


[a] Thus, where the will provides 
for charging children “with what I 
have given them, or shall have given 
them at the time of my death, and 
with which I have charged them in 
my book,’ charges on the book are 


not necessarily conclusive that the 
amounts represented by such charges 
should be deducted from the chil- 
dren’s shares under the will. Hoak 
v. Hoak, 5 Watts (Pa.) 80. 


71. Hoak v. Hoak, supra. 


72. Inre Schell’s Hstate, 3 Pa.Dist. 
138, Lo Pa CoS ie. 


73. Younce y..Flory, 83 N.E. 305, 
77 Ohio St. 71, 18 Prob.Rep.Ann. 313. 


74 Inre Vanderhurst’s Estate, 154 
Pil elude Cal bos: 


[a] Statutory provision. — Where 
there was no writing of any kind 
other than the book accounts referred 
to in the text showing a purpose to 
charge with advancements the benefi- 
ciary against whom such charges 
were made, the share of such benefi- 
clary could not be charged with ad- 
vancements under Civ. Code § 1397 
where such book charges showed that 
the advances were either absolute 
gifts or loans. In re Vanderhurst’s 
Estate, 154 P. 5, 171 Cal. 553. 


75. In re Bresler’s Estate, 119 N. 
W. 1104, 155 Mich. 567. 


Oar Lawrence v. Lindsay, 68 N.Y. 


77. In general see supra § 2235. 
78. See supra § 2235. 


79. Nall v. Wright, 80 S.W. 1120, 
26 Ky.L. 253. 


[a] Moneys advanced to daughter 
after execution of will were charge- 
able to her share under the will in 
view of the evident intention of the 
testator that there should be’ equality 
among the _ beneficiaries. Nall vy. 
Wright, 80 S.W. 1120, 26 Ky.L. 253. 
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to gifts or advancements made prior to the execution 
of the will.8° 


Hotchpot clause. In England a hotchpot clause 
referring to advances primarily applies to advances 
by way of anticipatory portions*! and not to an ad- 
vance by way of loan.*? Such advanees,*? and only 
such advances,** as are contemplated by the will 
are within the hotchpot clause. The validity of a 
testamentary provision directing that only such sums 
are to be brought into hotehpot - as are advances free 
from a declaration to the contrary has been recog- 
nized,®° and, where there is such a declaration to the 
contrary in respect of certain advances, no account- 
ing is required in respect thereof.°° A testamentary 
provision specifically excluding from the hotehpot 
clause advances of a certain description made prior 
to the execution of the will has been given effect.8? 


Statute of limitations; repayment or discharge of 
advancement. Where certain items are, under the 
will, to be treated as advancements, the fact that, 
if regarded as debts, they would be barred by the 
statute of limitations does not prevent their being 
regarded as advancements and as such deductible ;** 
and a like rule has been recognized in’ respect of 
debts treated as advancements bythe will.8®° There 
is, however, authority for the view that, if an ad- 


80. Rogers v. McGuire, 47 N.E. 91. 
452,0153: N.Y. 343. 64 Hun 113. 
81. In re Warde, 58 Sol.J. 472. 92. 
82. See infra § 2237. MEsirolas 85 278. 
83. In re Peacock, L.R. 14 Hq. 236. 


84. In re Peacock, supra. 


[al Son not receiving legacy.— 93. 
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Webster v. Gray, 7 N.Y.S. 266, 


Lawrence v. Lawrence, 4 Redf. 
Compare Sibley v 
89 N.E. 232, 203 Mass. 
(where a claim based on cancellation 
was not allowed). 


Cross references: 


~ 
> 
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vancement is repaid by the beneficiary after the ex- 
ecution of the will, it should not be deducted from 
such beneficiary’s share notwithstanding a direction 
for such deduction in the will,®® and a like rule has 
been recognized in respect of the discharge®* or can- 
cellation®? by the testator, after the execution of 
the will, of the obligation of beneficiaries in respect 
of advancements with which by the will they were 
to be charged. 


[§ 2237] b. Debts®*—(1) In General. While the 
word “advancement” may include loans or debts 
where the will itself indicates that such word is not 
to be limited to its striet technical meaning,®* a loan 
is not an “advancement” within the meaning of that 
term when used without qualification in a will,®® and 
a loan is not an “advancement” within the general 
rule®® that the doctrine of advancements has no ap- 
plication if the will makes no reference to advance- 
ments.®? In general, in the absence of any appro- 
priate provision therefor in the will, loans by, or 
debts due to, the testator are not treated as advance- 
ments.°& A debt is not necessarily to be treated as 
an advancement because the will directs that it is 
to be deducted from the share of a child of the tes- 
tator.°® While it has apparently been recognized 
that a provision for the deduction of a sum “ad- 
vanced” to a child of the testator may refer to a 


986, 167 Pa. 552; In re Strock, 27 A. 
10038, 158 Pa. 355; Yundt’s Appeal, 13 
Pa. 574, 3 Am.D. 496; Bittle v. Bittle, 
2 Mon. (Pa.) 17; Hisenbrey’s Est., 5 
94 Pa.Dist. 374, 18 Pa.Co. 326; Firman’s 
Estate, 2 Pa.Dist. 261; Dare’s Estate, 
24 Pa.Co. 58. See Beckhaus v. Ladner, 
21 A. 724, 48 N.J.Eq. 152 (apparently 
recognizing rule); Ex p. Middleton, 20 


Where the will provided that neither 
of the testator’s sons should be en- 
titled to receive a legacy in an amount 
specified without bringing into hotch- 


pot amounts advanced to him, a son 


who was not given a legacy was not 
obliged to account for advances made 
prior to the execution of the will. In 
re Peacock, L.R. 14 Eq. 236. 


[b] Advances prior or subsequent 
to codicil.—Where a testator by his 
will gave his estate in trust, and by 
a codicil provided that all sums ap- 
pearing in his books of account to 
have been advanced to a specified son 
should be brought into hotchpot, only 
such entries of advances as were 
made prior to the codicil could be 
considered. In re Deprez, [1917] 1 Ch. 
24. 


85. In re Arbuthnot, [1915] 1 Ch. 
422. 


- 86. In re Arbuthnot, supra. 


87. In re Arbuthnot, supra (where 
the will and codicils were regarded 
as executed after the time when the 
advances were made). 


88. Mengel’s Appeal, 9 A. 439, 116 
Pa. 292. 


89. See infra § 2239. 


90. Aster v. Ralston, 179 Ill App. 
194. See Spires v. Langford, 25 S.W. 
597, 15 Ky.L. 793. (where partial re- 
payment was recognized); Sibley v. 
Maxwell, 89 N.E. 232, 203 Mass. 94 
(where ‘there was a credit); Law- 
rence v. Lawrence, 4 Redf.Surr. (N. 
Y.) 278 (recognizing rule); In re 
Musselman’s Estate, 5 Watts (Pa.) 9 
(apparently recognizing rule). 


Change of debt to advancement in 
general see Descent and Distribu- 
tion § 235. 


Debt of relative of beneficiary treat- 


ed aS advancement see 
2242. 


Rights of creditors of beneficiary in 
general see infra §§ 2599-2603. 


Set-off of debt of beneficiary as debt 
see Supra §§ 2155-2156; HMxecutors 
and Administrators §§ 1317-1319. 


Testamentary gift to debtor of testa- 
sie general see supra §§ 2151-— 


94, Wisner v. Koehler, 1 Dem.Surr. 
(N.Y.) 277; In re Vilsack’s Estate, 75 
A. 604, 226 Pa. 379; Hammett v. Ham- 
mett, 16 S.H. 293, 839, 38 S.C. 50. See 
In re Palmer’s Estate, 190 N.W. 30, 
194 Iowa 611, 26 A.L.R. 1097 (recog- 
nizing rule). 


95. Whelen v. Whelen, 27 Pa.Co. 
161. See Matter of Cramer, 89 N.Y.S. 
469, 43 Misc. 494, 4 Mills Surr. 300 (a 
loan to a collateral relative of the tes- 
tator was not an advancement). 


96. See supra § 2233. 


97. Leask v. McCarty, 132 N.Y.S. 
92, 147 App.Div. 796. 


[a] Loans to niece of testator 
represented by notes were deductible 
from a legacy to the debtor. Leask 
v. McCarty, 132 N.Y.S. 92, 147 App. 
Div. 796. 


98. Hedges v. Hedges, 73 S.W. 
1112, 24 Ky.L. 2220; Harris v. Rags- 
dale, 72 So. 1386, 111 Miss. 710; Ritch 
v. Hawxhurst, 21 N.E. 1009, 114 N.Y. 
512; In re Handy’s Estate, 31 A. 983, 


infra § 


S.E. 34, 42 S.C. 178 (where a charge 
as an advancement should not have 
been made); Fisher v. Turner, (Tenn.) 
63 S.W. 218 (where there was no ad- 
vancement). 


[a] Provisions insufficient. — (1) 
Where a will provided that whatever 
obligation shall be found held by the 
testator against his sons for whatever 
the testator had let them have shall 
be considered as the testator’s prop- 
erty and as their legacy in whole or 
in part, as the case may be, and that, 
after payment of debts and funeral 
expenses, each son shall first take a 
sum stated, and that the balance shall 
be divided among the testator’s six 
children, an intent*was shown that 
the notes of a son held by the testator 
at the time of his death were not to 
be treated as gifts or advancements 
but as part of the testator’s estate. 
Ritch v. Hawxhurst, 21 N.E. 1009, 
114 N.Y. 512. °(2) In such ease an 
intent was shown that a note of a son, 
held by the testator at the time of his 
death, should be considered a legacy 
to the son so far as his share in the 
estate would permit, but should be 
considered a debt from the son to the 
estate for the excess over the amount 
of the son’s share therein. Ritch vy. 
Hawxhurst, supra. 


“oan” or other indebtedness dis- 
tinguished from “advancement” in 
general see Descent and Distribution 


§ 201 


99. Cummings v. Bramhall, 120 
Mass. 560; In re Strock’s Estate, 27 
A. 1003, 158 Pa. 355; Firman’s Est., 2 
Pa.Dist. 261. See Bittle v. Bittle, aS 
rhie) (Pa.) 17 (apparently recognizing 
rule). 


For later cases, developments and changes in the law see Annotations, same title and section number, 


PY Wa etee 


at 4 


§ 2237] \ 


loan to such child,} references in a will to moneys 
“advanced’”? or “lent and advanced’’*® by the testa- 
tor to his child do not of themselves show that the 
indebtedness or loan is to be regarded as an advance- 
ment. A testator may, however, effectively provide 
that debts shall be treated as advancements,‘ either 
expressly® or impliedly,® as, for example, the debt 
of the spouse of a child, or the debt of the spouse 
of the testator’s child with relation to a testamen- 
tary gift to such child’s child.? In order effectively 
to provide that a debt shall be treated as an advance- 
ment it is not necessary that the will shall specifical- 
ly refer to such debt as an “advancement.”*® While 
the view has been taken that the fact that the tes- 
tator recites in his will that certain amounts are 
owing to him from certain beneficiaries is not suffi- 
cient to show that such amounts are to be treated 
as advancements and, therefore, deductible from the 
shares of such beneficiaries under the will,® there 
is apparently authority for the view that a debt 
may be treated as an advancement where the will 
provides for the equalization of shares of the tes- 
tator’s children and recites that specified children 
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are indebted to the testator’s estate for specified 
amounts.'° In general such debts,1! and only such 
debts,1? are to be treated as advancements as an- 
swer the description in the testamentary provision 
for treating as advancements debts therein deseribed. 
Where a testator constitutes a debt an advancement, 
he thereby gives it all the usual incidents of an ad- 
vancement.*? 


Hotchpot clause. In England a hotchpot clause 
referring to advances does not primarily apply to 
advances by way of loan.** 


Provision for disregard or forgiveness of advance- 
ments.1° The rule that a loan is not an “advance- 
ment” within the meaning of that term when used 
without qualification in a will has been applied in 
holding that a testamentary provision that advance- 
ments to children of the testator shall not be charged 
against any of such children did not include a loan 
to one of such children,’*® and the word “advances,” 
in a testamentary provision for the forgiveness of 
“advances” charged to children of the testator, has 
been given the meaning of “advancements,’”’!” and, 


1. In re Cummings’ Estate, 94 N. 
W. 1117, 120 Iowa 421. 


2. Matter of Bartlett, 25 N.Y.S. 
990, 4 Mise. 380. See McClintock’s 
Appeal, 24 N.W. 549, 58 Mich. 152 
(where the court said that advances 


-were not treated as debts but as gifts 


to apply on legacies). Compare Chase 
v. Ewing, 51 Barb. (N.Y.) 597 (hold- 
ing, where the construction of a pro- 
vision bequeathing to the testator’s 
children, or the husband of any child, 
“advances’”’ made to them, that the 
word “advances” did not refer to a 
technical advancement). 


3. Matter of Bartlett, 25 N.Y.S. 
990, 4 Misc. 380. See Luqueer’s Es- 
tate, Tuck.Surr. (N.Y.) 236 (holding 
that the phrase ‘‘advances or loans’”’ 
was used in a will in the sense of 
payment or delivery of money for the 
purpose of a loan as distinguished 
from an “advancement” from a parent 
to a child as a settlement in life). 


4 lIowa.—Skinner v. Cottril, 127 
N.W. 986, 148 Iowa 633. 


Ky.—Flournoy v. Flournoy, 4 Bush 
519. 

Md.—Baker v. Safe-Deposit & Trust 
Co., 48 A. 920, 49 A. 623, 93 Md. 368; 
Albert v. Albert, 22 A. 408, 74 Ma. 
526. See Baker v. Baker, 51 A. 566, 
94 Md. 627 (apparently recognizing 
rule). 

Mass.—Pierce v. Loomis, 112 N.E. 
1027, 224 Mass. 226; Bradlee v. An- 
drews, 137 Mass. 50; Bacon v. Gas- 
sett, 18 Allen 334; Hall v. Davis, 3 
Pick. 450. 


Mo.—Garth v. Garth, 41 S.W. 238, 
139 Mo. 456. 


N.H.—Wentworth v. Wentworth, 78 
A. 646, 75 N.H. 547. 


N.J.—Brown v. Brown, 
Wome suc OGL. 


N.Y.—Ritch v. Hawxhurst, 21 N.E. 
1009, 114 N.Y. 512. See Hunt v. Os- 
born, 83 N.Y.S. 879, 86 App.Div. 464 
Laff 72 N.E. 1143, 180 N.Y. 508] (ap- 
parently recognizing rule). 


Ohio.—Albrecht v. Fischer, 14 Ohio 
App. 195. 

Pa.—In re Gowen’s Estate, 131 A. 
727, 285 Pa. 219; In re Knight’s Es- 
tate, 98 A. 558, 253 Pa. 290, Ann.Cas. 
1918E 211; Snider v. Snider, 24 A. 284, 


65 A. 739, 


149 Pa. 362; HWichelbergér’s Appeal, 19 
A. 1014, 135 Pa. 160; Wright’s Appeal, 
93 Pa. 82; Wright’s Appeal, 89 Pa. 67; 
Green v. Howell, 6 Watts & S. 203; 
Knoppee’s Hstate, 1 Pa.Dist.&Co. 262; 
Thomas’s Est., 9 Pa.Dist. 87; Bar- 
nitz’s BHstate, 31 Pa.Co. 522. See 
Dare’s Estate, 24 Pa.Co. 58 (recogniz- 
ing rule). 


S.C.—Matter of Covin’s Estate, 20 
SCirat. 


Va.—Darne’s Ex’r, 5 S.E. 87, 82 Va. 
859, 3 Am.S.R. 123. 


See Nolan’s Ex’rs v. Bolton, 25 Ga. 
352 (where a testamentary provision 
for accounting included loans as well 
as advancements); Robinson v. Ram- 
sey, 129 S.E. 837, 161 Ga. 1; Jones v. 
Jones, 43 S.W.(2d) 205, 163 Tenn. 237 
(ast two cases recognizing rule). 


Compare Ludington vy. Patton, 99 N. 
W. 614, 121 Wis. 649 (where a testa- 
mentary provision that sums ad- 
vanced or charged by the testator 
should be treated as advancements 
did not characterize certain accounts 
as advancements). 


{a] Provision against release of 
debt.—An express testamentary pro- 
vision that an indebtedness of a child 
of the testator to the testator shall 
be treated as an advancement and 
that no money shall be appropriated 
to such son’s share until the share ap- 
portionable to or for the testator’s 
other children shall have actually 
amounted to the principal and interest 
due on such indebtedness has been 
given effect notwithstanding further 
provisions that nothing therein con- 
tained shall be construed as releasing 
such indebtedness and that the execu- 
tors are authorized to use their dis- 
cretion as to proceeding to collect 
such indebtedness. In re Gowen’s 
Estate, 131 A. 727, 285 Pa. 219. 


Change of debt to advancement in 
general see Descent and Distribution 
§ 235. 


5. Snider v. Snider, 24 A. 284, 
149 Pa. 362; Porter’s Appeal, 94 Pa. 
332. And see cases supra note 4. 


6 Thomas’s Estate, 9 Pa.Dist. 87. 
7. See infra § 2242. 


8. In re Knight’s Estate, 98 A. 558, 
253 Pa. 290, Ann.Cas.1918H 211. 


9. Robinson v. Ramsey, 129 S.E. 


837, 161 Ga. 1. 


[a] “Debt” not synonymous with 
“advancement.” — In reaching the 
above conclusion the fact that ‘“debt”’ 
is not Synonymous with “advance- 
ment” was emphasized. Robinson v. 
Ramsey, 129 S.E. 837, 161 Ga. 1. 


10. Hichelberger’s Estate, 19 A. 
1014, 135 Pa. 160. 


11. Vincent v. Vincent, 217 N.W. 
65, 241 Mich. 329. 


[a] Particular provision. — 
“Loans,” as used in a will requiring 
deduction from the share devised to 
the testator’s child or grandchild of 
“such loans aS may have been made 
by me upon his share of the estate,” 
included all items in an account book 
kept by the testator and notes not 
entered but owing. Vincent v. Vin- 
cent, 217 N.W. 65, 241 Mich. 329. 


12. Hopkins v. Holt, 9 Wis. 228. 
See Marquise de Portes v. Hurlbut, 14 
A. 891, 44 N.J.Eq. 517 (where certain 
deductions from the share of the tes: 
tator’s daughter were improperly au- 
thorized by the lower court); In re 
Laning’s Hstate, 88 A. 289, 241 Pa. 
98, Ann.Cas.1915B 796 (a loan by a 
testator to a partnership of which his 
son was a member was improperly 
charged against his son as an ad- 
vancement, where it did not appear 
that the testator intended it to be 
so charged); Woessner vy. Wells, (Tex. 
Civ.App.) 28 S.W.. 247 (the facts that 
the testator paid certain obligations 
of one of his children and that about 
the time constituted such child a 
residuary legatee do not of them- 
selves render the amount so paid an 
advancement). 


[a] Indebtedness evidenced by 
bond and mortgage was not mothdee 
in a reference to debts as appearing 
by ‘notes of hand’ and “book ac- 
counts.” Hopkins v. Holt, 9 Wis. 228. 


13. Porter’s Appeal, 94 Pa. 332; 
Green v. Howell, 6 Watts & S. (Pa.) 
203. 


14. In re Warde, 111 L.T. 35. 
15. In general see supra § 2235. 


bh Whelen v. Whelen, 27 Pa.Co. 
16 


17. re pea s Estate, 148 A. 
704, 298 Pa. 51 
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as so construed, the word has been held not to in- 
clude loans made to a child of the testator.1® <A tes- 
tamentary provision that no deduction from the 
share of any of the children of the testator shall be 
made by reason of any sum heretofore given or 
advanced to them or for the account of either of them 
does not apply to an actual loan made after the ex- 
ecution of the will for which the testator took a 
promissory note,?® 


[§ 2238] (2) Release, Discharge, Merger, and 
Payment—(a) In General. A provision that a debt 
shall be treated as an advancement is not necessarily 
defeated by a release of the debt,?° or by the ex- 
tinguishment of a debt, represented by a note se- 
cured by a mortgage, by merger of the mortgage 
with the equity of redemption,?! prior to the execu- 
tion of the will; and a like rule has been recognized 
in respect of a release after the execution of the 
will.2?, The view has been taken, however, that, 
where the will treats the obligation of a child of the 
testator as a subsisting indebtedness to the testa- 
tor, the subsequent forgiveness and cancellation of 
the indebtedness by the testator prevents the de- 
duetion of the amount thereof from such child’s share 
under the will notwithstanding the will has provid- 
ed for such deduction.?? 


[§ 2239] (b) Statute of Limitations, and Dis- 
charge in Bankruptcy. Loans or debts which are 
treated as advancements to be deducted from the 
share of a legatee may be deductible, notwithstand- 
ing the loan or debt in question is barred by the 
statute of limitations,?* at the time the will was ex- 
ecuted,?® or there has been a discharge in bank- 
ruptey in respect of the debt.2® Even though there 
is a testamentary provision for setting off debts of 
beneficiaries, it has been held that a debt barred by 
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the statute of limitations may not be set off where 
the testator contemplated debts that were legally 
binding and did not intend that the debt involved 
should be treated as an advancement.?? 


[§ 2240] c. Transfer of Property Other than 
Money.28 In connection with the distribution of an 
estate under a will, transfers by the testator of real 
property,”® chattels,?® and other personal property 
other than money*! may, in accordance with the in- 
tention of the testator, be treated as an advance- 
ment, and may come within a testamentary provi- 
sion which is applicable to advancements.*” The 
right to have property which is delivered to a ben- 
eficiary treated as an advancement is, however, the 
testator’s right, and not that of other beneficiaries,** 
and a transfer of land by the testator to one of his 
children is not necessarily treated as an adyance- 
ment.*4 So, where no provision is made in the will 
for charging property transferred to a child of the 
testator, or its value, against the share of the es- 
tate given to such child, the law as to advancements 
has no applieation,?® and where a testator leaves 
his entire estate to his only son without any refer- 
ence to a prior transfer of land by the testator to 
such son, no question as to advancement in respect 
of such land arises.2° The question as to whether 
or not the transfer of property by the testator in 
contemplation of death constitutes an advancement 


does not arise until the death of the testator.2*7 A’ 


testamentary provision requiring children of the tes- 
tator to account in respect of advancements in land 
which had theretofore been made to them ineludes 
such advancements,?* and only such advancements,*® 
as come within the terms of such testamentary pro- 
vision, and such a provision has so been construed 
as not to include a devise of land made by the 
will.4° A testamentary provision for charging ad- 


18. In re Harrison’s Estate, supra. ert Merges is Piephenson v.| 372; Albrecht v. Fischer, 14 Ohio 
‘ citsy, WwW. is. 1] App. 195. 
19. Rogers v. Rogers, 47 N.E. 452, | (07s INENIOT EO is. 26 
153 N.Y. 343. (where a discharge in bankruptcy [a] TWlustration.—Corporate stock. 


was immaterial). 


x ca Wahl v. Schmidt, 237 Ill. App. 372; Al- 
ce, Matter of Tompkins, 64 P. 268,) 25. Cummings v. Bramhall, 120| brecht v. Fischer, 14 Ohio App. 195. 
132, Cal. 173. Mass. 552. See Hlliott’s Est. 5 Pa.| ge aAlward v. Woodard ae 
21. Pierce v. Loomis, 112 N.E.| Dist. 226, 17 Pa.Co. 515 (recognizing | ,-7" ward v. Woodard, 146 N.E. 
1027, 224 Mass. 226 rule) east et Peete sunctiane v. Vree- 
F Sarat ‘ 3 and, or é : N.J.Eq. 454 [aff 
22. Jones v. Jones, 48 S.W.(2d) 26. Matter of Fussell’s Estate, 105/56 A. 1089, 65 N.J.Eq. 668]; Wig 
205, 163 Tenn. 237. N.W. 503, 129 Iowa ee oi WON AOS ner’s Appeal, 38 Pa. 345. 
: A Hst., 24 Pa.Dist. 459. ee Jones v. i 
23. Leggett v. Davidson, 90 N.W. : ‘ 33. In re Bugbee’s Will, 102 A. 
Pen ist Mich’ 77." See Webster y. | Jones 13 SW. (20) 2000168) Denno 23 bage on Wie 108: 
Gray, 7 N.Y,S. 266, 54 Hun 113 (ap- 34. In re Laning’s Estate, 88 A. 


parently recognizing rule); Ex p. 
Middleton, 20 S.H. 34, 42 S.C. 178 
(where there was an extinguishment 
of a debt by taking security and re- 
taining it for a longer period than 
was necessary to bar the claim by 
the statute of limitations and no de- 
duction was permitted). 


[a] Where was no conflict with the 
will in showing that there was a gift 
by an acknowledgment and cancella- 
tion of the instrument evidencing the 
indebtedness. Leggett v. Davidson, 
90 N.W. 1060, 181 Mich. 77. 


24, Baker v. Safe Deposit, etc., Co., 
48 A. 920, 49 A. 623, 93 Md. 368; Hich- 
elberger’s Hstate, 19 A. 1014, 135 Pa. 


160; Birds’ Hstate, 2 Pars.Eq.Cas. 
(Pa.) 168; Bowers’ Est., 12 Pa.Dist. 
59; Barnitz’s Estate, 31 Pa.Co. 522. 


See In re Knight’s Estate, 98 A. 558, 
253 Pa. 290, Ann.Cas.1918EH 211 (ap- 
parently recognizing rule); Jones: v. 
Jones, 43 S.W.(2d) 205, 163 Tenn. 237 


27. Elliott's Est. 5 Pa.Dist. 226, 


17 Pa.Co. 515 


28. Evidence as to existence of ad- 
vancement see infra §§ 2244-2246. 


29. Alward v. Woodard, 146 N.E. 
154, 315 Ill. 150; Vreeland v. Vree- 
land, 56 A. 1089, 65 N.J.Emq. 668 [aff 
59 A. 1118, 66 N.J.Eq. 454]; Albrecht 
v. Fischer, 14 Ohio App. 195; Wag- 
ner’s Appeal, 38 Pa. 122. See Park- 
er v. Parker, 94 S.H. 548, 147 Ga. 432 
(where a transfer of land was treat- 
ed as an advancement); Duff v. Duff’s 
Ex’rs, 142 S.W. 242, 146 Ky. 201 
(where, in a case of partial intestacy, 
a transfer of land to children of the 
testator’s child was regarded as an 
advancement to such child); Guthrie 
v. Turner’s Ex’rs, 14 Ky.L. 336; Safe 
Deposit & Trust Co. v. Baker, 46 A. 
1071, 91 Md. 297 (apparently recogniz- 
ing rule). 

30. Spivey v. Spivey, 37 N.C. 100. 

31. Wahl v. Schmidt, 237 Ill.App. 


289, 241 Pa. 98, Ann.Cas.1915B 796. 


35. White v. Daniel, 261 F. 70; 
Bee v. Potts, 162 A. 278, 111 N.J.Hq. 

[a] Rule has been applied (1) in 
the case of a transfer of land. White 
v. Daniel, 261 F. 70. (2) A transfer 
of real estate and furniture by the 
testator to his son, but enjoyed by 
the testator with his son during the 
testator’s lifetime, was not an ad- 
vancement to the son under a will 
which made no mention of such con- 
Vey ance, VPOttsev. POtts; slG2 aNemamiee 
LENG Seige. 20% 


36. Harper v. Harris, 294 FE. 44, 
32 A. LaR. T27; 


37. Harper v. Harris, supra. 

38. Hughes v. Kirkpatrick, 15 S. 
Hy OL) oh Cabo le 

39. Hughes vy. Kirkpatrick, supra 

40. Hughes v. Kirkpatrick, supra 


For later cases, developments and changes in the law see Annotatioas, same title and section number. 
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vancements by the testator to his children may be 
construed in the hight of an agreement between the 
testator and his children, made prior to the execu- 
tion of the will, that certain transfers of land should 
be treated as advancements, in order to determine 
whether or not the testamentary provision apples 
to such transfers.4t | The view has been taken that 
where certain property of the testator was in the 
possession of another but the right and title of the 
testator was claimed and admitted by all concerned, 
the transaction was not an advancement.*? 


Reference to testator’s books. Where the will 
provides for the consideration of such advancements 
as are entered on the testator’s book of accounts, a 
conveyance of land by him to his children will not 
be regarded as:an advancement where no entry on 
such books in respect of such conveyance is made.*# 


Destruction of value of property advanced. The 
fact that slaves given by the testator to his children 
as advancements prior to the execution of the will 
were emancipated after the death of the testator 
did not prevent the consideration of such advance- 
ments as provided in the will.*# 


[§ 2241] d. Gifts.4° Whether or not a particu- 
lar transaction between the testator and his child 
was an advancement or an absolute gift by the 
testator depends largely on the intention of the tes- 
tator.t° An absolute gift by the testator to a ben- 
eficiary will not be treated as an advancement in the 
absence of an appropriate provision therefor in the 
will*? and a provision of a will which is applicable 
to advancements does not necessarily include such 


41. Vreeland v. Vreeland, 59 A. 
1118, 66 N.J.Eq. 454 [aff 56 A. 1089, 65 
N.J.Eq. 668]. 


[a] Particular provision. = 1) A 
testamentary provision as to ‘“‘sums 


Laning’s Estate, 


hart v. 


WILLS 


Mad. 69; Pole v. Simmons; 45 Md. 246; 
King v., Lynch, 74 


98, Ann.Cas.1915B 796. 
Sargent, 2 La.Ann. 196 (where 
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a gift.4® The word “advancement,” as used in a will, 
may, however, sometimes be construed to include a 
gift,*®? and where it is the intention of the testa- 
tor, as shown by the will, to treat a gift as an ad- 
vancement, such intention will contro].°° <A testa- 
tor may effectively provide that no gift shall be 
treated as an advancement unless it is charged on 
his books of aceount.°! An express agreement by 
the testator that a gift made by him after the ex- 
ecution of the will should not be treated as an ad- 
vancement has been given effect.°? 


Alteration of designation of accounts. Where, 
under the will, gifts are to be treated as advance- 
ments and both gifts and advancements are to be 
considered in the distribution of the estate, the 
merger of gift accounts into the advancement ac- 
counts,°* and the erasure of “gift” from the ac- 
count of one of his children with the intention of 
having the account stand as an advancement ac- 
count,°* by the testator after the execution of the 
will, are immaterial. 


[§ 2242] e. Advances or Benefits to Relative of 
Testamentary Beneficiary.°° Advances made by a 
testator to the spouse of a child of the testator may, 
under certain circumstances, be regarded as advanee- 
ments to such child,®* and the power of the testa- 
tor to provide for the deduction of the amount of 
advances to such spouse from the share given to such 
child by the will,®’ or to require that a debt of, or 
loan to, such spouse,°*® or that a debt of the spouse 
of a grandchild of the testator®® shall be treated 
as an advancement has been recognized. Therefore, 


treated after my death, 


N.C. 364; In rejas an advancement.” Aden v. Aden, 
88 A. 289, 241 Pa.|16 Lea (Tenn.) 453. 
See Urqu- 53. In re Harris’ Estate, 72 A. 912, 


82 Vt. 199. 


of money advanced” was prop- 
erly construed, in the light of an 
agreement between the testator and 
his children, to include advances of 
land. Vreeland v. Vreeland, 59 A. 
1118, 66 N.J.Eq.. 454 [aff 56 A. 1089, 65 
N.J.Eq. 668]. (2) In such case the 
prior agreement was construed as an 
agreement by the testator’s children 
that, in dividing the estate, advance- 
ments of land should be treated as 
advancements of money. Vreeland v. 
Vreeland, supra. 


42. Gannaway v. Tarpley, 1 Coldw. 
(Tenn.) 572. 


43. King v. Lynch, 74 N.C. 364. 


44. Manning v. Manning, 33 S.C. 
Eq. 410. Compare Kean vy. Welch, 1 
Gratt. (42 Va.) 403 (where slaves had 
died their loss fell on the estate and 
not on the beneficiaries to whom they 
had been loaned). 


45. Cross references: 
“Advancement:” 

And ‘gift’? compared and distin- 
guished in general see Descent 
and Distribution § 201. 

Constituted absolute gift by lack 


of testamentary provision to con- 
trary see supra § 2233. 


Change of absolute gift to advance- 
ment in general see Descent and 
Distribution § 234. 


46. Justis’ v. Justis, 57 A. 23,99 
Md. 69. 
47. Justis v. Justis, 57 A. 23, 99 
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the form of sale in a conveyance pri- 
or to the execution of the will of the 
grantor showed that something be- 
sides a donation, subject to collation, 
was intended); Millsaps v. McLean, 
60 N.C. 80 (where the subject matter 
of a child of the testator was not 
within the testamentary disposition) ; 
In re Burdsall, 72 N.Y.S. 147, 64 App. 
Div. 346 (where a gift was not de- 
ductible); Lawrence v. Mitchell, 48 
N.C. 190 (where the court said that 
in order that a parol gift of a slave 
may be an advancement there must 
be a total intestacy). 

48. Pole v. Simmons, 45 Md. 246; 
In re Laning’s Estate, 88 A. 289, 241 
Pa. 98, Ann.Cas.1915B 796. 

49. Eisner v. Koehier, 1 Dem.Surr. 
QNEY 2s 

50. Cal.—In re Hayne’s Estate, 133 
Plt 165 Cal. 568, Ann.Cas.1915A 

N.C.—Spivey v. Spivey, 37 N.C. 100. 


Ohio.—Albrecht y. Fischer, 14 Ohio 
App. 195. 

Tenn.—Campbell v. Watkins, 1 
Tenn.Cas. 121, Thomps.Cas. 184. 


Vt.—In re Harris’ Estate, 72 A. 912, 
S2M Nite 9 Oe 


51. In re Harris’ Estate, supra. 

52. Aden v. Aden, 16 Lea (T'enn.) 
453. ; 

[a] Rule applied where a convey- 


ance of land in which the considera- 
tion expressed was love and affection 
recited that “this gift is not to be 


54. In re Harris’ Estate, supra. 


55. Indirect donees in general see 
Descent and Distribution §§ 211-216. 


56. Wright v. Merchant, 2 Ohio 


Dec. (Reprint) 742, 5 West.L.Month. 
194; Whitman’s Appeal, 2 Grant 
(Pa.) 322. See Strode v. Beall, 79 S. 
W. 1019, 105 Mo.App. 495 (where cer- 
tain notes represented advance- 
ments); Ex parte Oakley, 1 Bradf. 
Surr. (N.Y.) 281 (where, however, a 


daughter of the testator did not ob- 
ject to the deduction from her share 
of an advance to her husband to which 
she had consented). 


[a] Rule applied where the ad- 
vancement was evidenced by a promis- 
sory note. Wright v. Merchant, 2 
Ohio Dec. (Reprint) 742, 5 West.L. 
Month. 194 (transaction prior to stat- 
utory recognition of advancements 
on personal property). 


57. In re Bresler’s Estate, 119 N. 
W. 1104, 155 Mich. 567. 


58. In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122; Skinner v. Cottril, 
127 N.W. 986, 148 Iowa 633; Bacon v. 
Gassett, 13 Allen (Mass.) 334; In re 
Patterson’s Estate, 6 Pa.Co. 443; 
Darne’s Ex’r v. Lloyd, 5 S.E. 87%, 82 
Va. 859, (3° Am SRY 1287" Seer pDer= 
mond’s Estate, 55 Pa.Super. 453; Gil- 
lespie v. Platt, 25 Leg.Int. (Pa.) 4, 6 
Phila. 485 (both cases apparently rec- 
ognizing rule). 


59. In re Patterson’s Hstate, 6 Pa. 
Co. 443 
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the intention of the testator to have the amount of 
advances or advancements to such spouse deducted 
from the share of such child will be given effect,®° as 
will the intention of the testator,®+ as shown by 
the will,®? to treat an indebtedness due from the 
spouse of a child of the testator, or the remission 
of such indebtedness,** as an advancement to such 
child, or at least as an item to be deducted from 
such child’s share.°* The testator has power to 
provide for the deduction of an advancement to 
his child from the share, under the will, of the chil- 
dren of such child,** and the propriety of making 
such deduction has been recognized®® where there 
is testamentary provision therefor,®’ and, in some 
cases, even though the provision for deduction or 
accounting did not specifically refer to such a sit- 
uation.*® So an indebtedness due from a child of 
the testator to the latter may be treated as an ad- 
vancement in respect of the testamentary share of 
the children of such child where the testator has 
made due provision therefor.®® There is, however, 
authority for the view that a gift to the wife of the 
testator’s son may not be considered as an advance- 
ment chargeable against such son,’° and that the 
direction for the deduction of the amounts of ad- 
vances to children of the testator did not inelude 
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due to the testator from the spouse of a child of 
the testator is not treated as an advancement in the 
absence of provision therefor in the will‘? and the 
view has been taken that such a debt‘? contracted 
before the execution of the will** may not be con- 
sidered an advancement to such child within a tes- 
tamentary provision for the deduction from the 
shares of the testator’s children under the will of 
advancements made to such children in the absence 
of a provision therefor in the will, and that a tes- 
tamentary provision for accounting by children of 
the testator for advancements which they had re- 
ceived does not include a loan by the testator to the 
spouse of a child of the testator.7° In any event 
only such advances to the spouse of a child of the 
testator as are contemplated by the will should be 
deducted from such child’s share,’® and only such 
debts of the spouse of a child of the testator are 
to be considered as advancements as are brought 
within the provision of the will for treating debts 
of such spouse as advancements.7* There has been 
a refusal-to charge to the share given to a son 
of the testator in trust for such son’s wife advance- 
ments made to such son.’8 It has been held or ree- 
ognized that, in the absence of a testamentary pro- 
vision therefor, an advancement’® or gift®° to a child 
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advances made to the spouse of a child.*? 


60. Frye v. Avritt, 68 S.W. 420, 24 
Ky.L. 183; In re Bresler’s Estate, 119 
N.W. 1104, 155 Mich. 567. 


[a] Particular -provision.— Where 
a testator bequeathed a sum to his 
daughter, but provided the ‘amount 
she may be owing on my books” 
should be deducted therefrom, and 
his account books showed sums 
charged to his daughter, but the evi- 
dence showed that most of them were 
advanced to her husband, it was held 
that the meaning of the word “ow- 
ing” could be explained by the con- 
nection in which it was used, and 
that the testator intended the amount 
advanced to his daughter’s husband 
to be charged to her and deducted 
from the legacy. In re Bresler’s Es- 
tate, 119 N.W. 1104, 155 Mich. 567. ~ 


[b] Fact that testator held note 
of the husband of the testator’s 
. daughter for money advanced did not 
prevent the treatment of the advance 
as an advancement to the daughter. 
Frye y. Avritt, 68 S.W. 420, 24 Ky.L. 
183. 


61. In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122. 


[a] Determination o% question.— 
Where an executor sought to deduct 
a sum from the distributive share of 
the testator’s daughter, the question 
whether notes should be treated as 
advancements and be deducted from 
the daughter’s share was to be de- 
termined from the circumstances as 
shown by the _ evidence. In re 
Barnes’ Estate, 158 N.W. 754, 177 
Iowa 122. 


62. Skinner v. Cottril, 127 N.W. 
986, 148 Iowa 638; Keiser v. Keiser, 
AGIAN S ii 199 Pave i+ Darne Ss) kacr 
v. Lloyd, 5 S.B. 87, 82 Va. 859, 3 Am. 
SR. 123. 


63. Appeal of Mast, 40 Pa. 24. See 
Stichtenoth v. Toph, 10 Ohio Dec. (Re- 
print) 690, 23 Wkly.L.Bul. 126 (recog- 
nizing that the remission of indebted- 
ness of the spouse of the testator’s 
child could be treated as an advance- 
ment to such child). 


64. In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122; Falconer v. Kirby, 


A debt 


45 A. 469, 90 Md. 594. 


65. Albert v. Albert, 22 A. 408, 74 
Md. 526. 


Oe Ga.—West v. Bolton, 23 Ga. 

Ky.—Frye v. Avritt, 68 S.W. 420, 
24. Ky.) 183." See “Duff vw Duft's 
Ex’rs, 142 S.W. 242, 146 Ky. 201 


(where, in'a case of partial intesta- 
cy, a transfer of property to children 
of the testator’s child was regarded 
as an advancement to suenh child). 


Mich.—Vincent v. Vincent, 217 N. 
W. 65, 241 Mich. 329. 


N.Y.—In re Esmond, 130 N.Y.S. 302, 
145 App.Div. 621 [aff 97 N.E. 1104, 204 
N.Y. 613]. 


Ohio.-—Westwater v. 
Ohio N.P.N.S. 209. 


Pa.—Potter’s Estate, 17 Pa.Co. 313. 


Ont.—Re Carter, 20 Ont.L. 127, 14 
Ont.W.R. 1244. 


See Fielden v. Ballinger, (Tenn.Ch. 
A.) 85 S\W: 7583 In re Scott; 01903] 
t Ch. 1 (both cases apparently recog- 
nizing rule). 

67. Garth v. Garth, 41 S.W. 238, 
139 Mo. 456; Farnum’s Estate, 4 Pa. 
Dist. 389. See In re Cummings’ Es- 


Guitner, 18 


tate, 94 N.W. 1117, 120 Towa 421; 
Gannaway v. Tarpley, 1 Coldw. 
(Tenn.) 572 (both cases apparently 


recognizing rule). 


68. Vincent v. Vincent, 217 N.W. 
65, 241 Mich. 329; Spivey v. Spivey, 
37 N.C. 100; In re Mickley’s Estate, 
4 Pa.Super. 550. And see cases supra 
note 66. 


69. Manning v. Thurston, 59 Md. 
218; Bacon vy. Gassett, 13 Allen 
(Mass.) 334; Garth v. Garth, 41 S.W. 
238, 139 Mo. 456. See Nolan’s Ex’rs 
v. Bolton, 25 Ga. 352 (where children 
of the debtor were required to account 
for loans). 


[a] Where note was signed by 
child of testator and hushand of such 
child and, by a provision of the will, 
the transaction was to be treated as 
an advancement and the amount of 
the note deducted from the share, un- 
der the will, of the testator’s grand- 


of the testator is not deductible from the share, 


child who was a child of such child 
of the testator, the husband of such 
child of the testator was entitled to 
have the note surrendered notwith- 
standing a subsequent provision of 
the will that, in case such grandchild 
should die without issue, the note 
should be delivered to such husband. 
pecon v. Gassett, 13 Allen (Mass.) 


70. Ex p. Middleton, 20 S.E. 84, © 
S.C. 178. ee 


71. Ex parte Oakey, 1 Bradf.Surr. 
CNEYSD oats 


[a] Advance to husband without 
consent of his wife, who was a daugh- 
ter of the testator, was not deducti- 
ble from a testamentary gift in trust 
for her benefit free from the control 
of her husband, under a provision of 
the will that amounts advanced to the 
testator’s children, or on their ac- 
count, should be a charge on their 
shares of the estate. Ex parte Oak- 
ey, al) BradfiiSurrs CNY) a 28s 


72. Hedges v. Hedges, 73 S.W. 
1112, 24 Ky.L. 2220; Stichtenoth v. 
Toph, 10 Ohio Dee. (Reprint) 690, 23 
Wkly.L.Bul. 126. 3 


73. In re Bird’s Estate, 2 Pars.Eq. 
Cas. (Pa.) 168. 


74. Yundt’s Appeal, 13 Pa. 574, 53 
- 496; Appeal of Seagrist, 10 


ee v. Smith, 22 S.E. 712, 95 


76. Marquise de Portes v. Hurlbut, 
14 A. 891, 44 N.J.Eq. 517. 


77. Hopkins v. Holt, 9 Wis. 228. 


78. Kennedy v. Badgett, 2 S.E. 574, 
26S(Ow OOde 


79. Albert v. Albert, 22 A. 408, 74 
Md. 526. See Arnold’s Devisees v. 
Arnold’s Ex’r, 16 S.W. 585, 17 S.W. 
203, 18 Ky.L. 287 (where children of 
a child of the testator were not 
chargeable with what such child re- 
ceived on a division of the testator’s 
property after the execution of the 
will). 


80. In re Burdsall, 72 N.Y.S. 147, 
64 App.Div. 346. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


cd 
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under the will, of the children of such child, and some 
testamentary provisions for deducting or charging 
advancements have so been construed as not to au- 
thorize the deduction or charge of the amount of 
advancements to a child of the testator from or 
against the share of a child of such child.§! So, 
where the will provides for charging beneficiaries un- 
der the will with advances made to them, it has been 
held that certain beneficiaries could not be charged 
with amounts due the testator from such benefici- 
aries’ father, who is not named as a beneficiary.®? 
Whether or not grandchildren of the testator are to 
be charged with advancements made to their par- 
ent who is not a child of the testator depends on the 
intention of the testator.®* 


[§ 2243] 5. Method for Determination of Exist- 
ence of, and What Constitute, Advancements’+—a. 
In General. A testamentary provision vesting in the 
executor discretion to determine what shall be treat- 
ed as advancements has been given effect.®® 


Questions of law and fact.2® Where the will is 
not clear as to whether certain book entries were 
intended by the testator to represent advancements, 


- loans, or sales, the question has been treated as one 


of fact on the evidence*’ and a question for the jury 
where the case is tried by a jury.8® So, also, the 
question as to whether or not the presumption that 
advances to the spouse of a child of the testator were 
loans and not advancements arising from the tak- 
ing by the testator of notes, due bills, and receipts 
for such advances®® has been rebutted is one for the 
jury..°°% 


[§ 2244] b. Hvidence®°—(1) Presumption and 
Burden of Proof.®? General rules as to the pre- 
sumptions®? and the burden of proof®® applicable in 
civil actions apply in proceedings in which ques- 
tions as to the existence of, and what constitutes, 
an advancement are involved.°* While, in general, 
the burden of proof rests on the party who alleges 
an advancement,®® where the evidence is sufficient 


81. Lee v. Baird, 44 S.B. 506, 132 
N.C. 755; Cole v. Edwards, (Tenn. 
Ch.A.) 62 S.W. 641... See Kennedy v. 
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tle the sums to be charged, “accord- 99. 
ing to such evidence that she may 1 

have in my books and papers,’’ it was x 
not necessary that it should wppear 
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to show an advancement in the first instance the 
burden of proving that there was not an advance- 
ment®® or that the obligation in respect thereof had 
been avoided by subsequent cireumstances®’ is on the 
person whom it is sought to charge. The circum- 
stances surrounding the transaction,’ or even a mere 
gift by a parent to a child,®® may be such as to ere- 
ate a presumption of advancement. The view has 
been expressed that a deed of real property from 
the testator to his child reciting as consideration 
a nominal sum and love and affection raises the pre- 
sumption that the conveyance constituted an ad- 
vancement;! this presumption may, however, be re- 
butted,” the burden of proof to show that the con- 
veyance was not an advancement being on the gran- 
tee where he claims that it was not so intended.* 
The presumption has been indulged that a bond for 
the payment of money held by the testator against 
his child constitutes a debt and does not represent 
an advancement.* In view of the provisions of the 
will and the surrounding circumstances, the presump- 
tion has been indulged that money advanced to a 
child of the testator after the marriage of such child 
was intended as an advancement to be charged 
against such child’s share of the testator’s estate,® 
but this presumption cannot prevail in respect of 
a certain transaction where the testator clearly in- 
tended a different purpose at the time of the trans- 
action and there is nothing in the will to show that 
the purpose was subsequently changed.6 The pre- 
sumption has been indulged that the surrender of 
notes to a child of the testator, who was the maker 
of such notes which represent items charged on the 
testator’s account books to such child as loans con- 
stituted an advancement and not a gift,? and the 
burden of proving that such surrender was a gift 
and not an advancement is on such child.6 The 
taking by the testator of notes, due bills, and re- 
ceipts from the spouse of a child of the testator for 
amounts advanced to such spouse raises a presump- 
tion that the advances were intended as loans and 


In re Barnes’ Estate, supra. 


Hattersley v. Bissett, 25 A..332, 
50 N.J.Eq. 577 (where the conveyance 


Blodgett, 2 S.E. 574, 26 S.C. 591 
(where advancements to a son of the 
testatrix were not chargeable against 
a share given to such son in trust for 
his children). 


[a] Fact that such children would 
have practically been disinherited if 
their shares had been charged with 
advancements made to their parent 
has been given weight in holding that 
the charge should not be made. Lee 
v. Baird, 44 S.E. 506, 182 N.C. 755. 


82. Waters v. Wright, 50 A. 1034, 
94 Md. 345. 


[a] Rule applied in the case of a 
testamentary gift to children of a 
nephew of the testatrix. Waters v. 
Wright, 50 A. 1034, 94 Md. 345. 


83. Park’s Estate, 4 Pa.Co. 563. 


84. In case of intestacy see De- 
scent and Distribution passim §§ 252- 
270. 


What constitutes advancement in 
general see supra §§ 2236-2242. 
85. Appeal of Wagner, 38 Pa. 122. 


{a] Particular provision.—Where 
the will vested absolute discretion 
in the executrix to ascertain and set- 


affirmatively that the testator’s books 
and papers contained such charge. 
Appeal of Wagner, 38 Pa. 122. 


86. In general see Descent and 
Distribution § 266. 


87. Watson vy. 
(Pa.) 254. 


88. Watson vy. Watson, supra. 
89. See infra § 2244. 
89144. West v. Bolton, 23 Ga. 581. 


90. As to value or amouxt of ad- 
vancemoents see infra § 2249. 


91. In case of intestacy see De- 
scent and Distribution §§ 258, 259. 


92. See Evidence §§ 25-88. 
93. See Evidence §§ 13-24. 
94. See cases infra this section. 


95. In re Park’s Estate, 4 Pa.Co. 
560, 21 Wkly.N.C. 227. 

96. In re Sherman, 13 N.Y.S. 881, 
2 Conn.Surr. 504. 

97. In re Sherman, supra. 


98. In re Barnes’ Estate, 158 N.W. 
754, 177 Iowa 122. 


Watson, 6 Watts 


was made after the execution of the 
will). 

2. Hattersley v. Bissett, supra. 

8. Hattersley vy. Bissett, supra. 

4 Dodson v. Fulk, 61 S.E. 383, 147 
N.C. 530 (where the evidence con- 
firmed the presumption). 

5. In re Laning’s Estate, 88 A. 289, 
241 Pa. 98, Ann.Cas.1915B 796. 

[a] Propriety of indulging pre- 
sumption was recognized in respect 
of moneys advanced where the testa- 
tor’s son was maintaining his own 
household and was transacting his 
own business. Laning’s Estate, 88 A. 
289, 241 Pa. 98, Ann.Cas.1915B 796. 

6. In re Laning’s Estate, supra. 

7. In re Francis’ Estate, 212 N.W. 
306, 204 Iowa 1237. 

{a] Loans or gifts.—The above 
presumption was indulged in a case 
in which the will provided that if 
items charged to the testator’s chil- 
dren on his account books were really 
made as loans and not as gifts such 
items should be charged to such chil- 
dren’s shares. In re Francis’ Estate 
212 N.W. 306, 204 Iowa 1237. 


8. In re Francis’ Estate, supra. 
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not as advancements;® but this presumption is not 
conelusive!® and may be rebutted. 


What debts treated as advancements. There is a 
presumption that the testator correctly described in 
his will debts which under the will were to be treat- 
ed as advancements,'? and the burden of proving 
that the testator intended to include a debt not 
within the description is on the party who sets up 
the claim that it is ineluded.t? 


Exercise of discretion by executor. Where the 
will vests the executor with absolute discretion to 
determine what advancements are to be considered 
according to the evidence in the testator’s books and 
papers, it will be presumed that the executor did 
not act without evidence,'* and falsely to the trust,*® 
and the burden of proving that the executor was 
mistaken in his determination is on those distributees 
who assert error.1® 


[§ 2245] (2) Admissibility.17 General rules as 
to the relevaney and admissibility of evidence in 
civil actions or proceedingst® apply in proceedings 
in which questions as to the existence of, and what 
constitutes, an advancement are involved.t® Where 
the testator directs that advancements are to be 
accounted for, the view has been taken that parol 
evidence is admissible to show what advancements 
are within the terms of the will,?° as, for example, 
admissions of the legatee, or devisee.24 Where the 
will provides that certain lands advanced by the tes- 
tator to specified persons separately shall be held by 
them as a life estate, extrinsic evidence is admissi- 
ble to determine whether advancements were made to 
a person so specified, to which such provision could 
apply.?? An agreement between the testator and his 
children that certain transactions shall be considered 
advancements may be admissible in determining 
whether such transactions are within a testamentary 
provision for charging advancements.?? Where, 
however, the will makes no provision for the deduc- 
tion of an advancement to a child of the testator 
made prior to the execution of the will, extrinsie¢ evi- 
dence that it was the intention to deduct such ad- 
vancement from such child’s share under the will is 


Ag 
9. West v. Bolton, 23 Ga. 531. 1380-1729. 
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not admissible.24 So, where the will makes no pr'o- 
vision as to advancements, parol evidenee is not ad- 
missible to show that the testator intended that mon- 
ey received from the testator by the spouse of a child 
of the testator prior to the execution of the will 
should be regarded as advancements to such child 
and that such amounts should be deducted from such 
child’s share under the will.2° Where the provision 
of the will for accounting for advancements by c¢hil- 
dren of the testator who were beneficiaries under the 
will is not ambiguous, parol evidence tending to show 
that it was the intention of the testator that one of 
the children should account for money loaned to such 
child’s spouse prior to the execution of the will is 
not admissible.2® Where the will specifically pro- 
vides that a legacy is in addition to what the testa- 
tor has already given to the legatee, evidence of dec- 
larations of the testator made after the execution of 
the will tending to show that his understanding was 
that the amount of an advancement to the lezatee 
made prior to the execution of the will would be de- 
ducted from the legatee’s share of the estate is not 
admissible.?7 Where the will provides that benefici- 
aries are to be charged with advancements, the tes- 
tator may in the will refer to an account book as eyi- 
dence of the advancements?® and thus render the ae- 
count book?® and the entries therein®® admissible, 
and even where there is no specific reference to a 
family book in a testamentary provision as to ad- 
vances which was not an ordinary book of accounts 
but one containing memoranda ultimately to be used 
to effect an equitable distribution of the testator’s 
estate, the propriety of resorting to such book to de- 
termine questions as to advances or advancements has 
been recognized.*? A reference in the will to the tes- 
tator’s book of account in a provision of the will for 
charging the shares of particular beneficiaries does 
not, however, render such book admissible for the 
purpose of charging the shares of other beneficiaries 
where the will makes no provision for charging the 
shares of such other beneficiaries.22, Where it ap 
pears from the will and other facts and cireumstane- 
es that at least some of the advances made by the 
testator to his child are to be charged against such 


Incorporation of account book by 


a: 
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10. West v. Bolton, supra. 

11. West vy. Bolton, supra. 

12. Hopkins v. Holt, 9 Wis. 228. 
13. Hopkins v. Holt, supra. 

[a] Debtor who was a son-in-law 


of the testator had the burden of prov- 
ing that a debt due from him to the 
testator was to be treated as an ad- 
vancement in an action to enforce 
payment of the debt. Hopkins v. Holt, 
9 Wis. 228. 


14. Appeal of Wagner, 38 Pa. 122. 

15. Appeal of Wagner, supra. 

16. Wagner’s Appeal, 38 Pa. 345. 

17. In case of intestacy see De- 
scent and Distribution §§ 260-264. 

18. See Evidence §§ 89-1729. 

19. See cases infra this section. 


20. Alwood v. Woodward, 146 N.E. 
154, 315 Ill. 150. 


Parol or extrinsic evidence affecting 
writings in general see Evidence §§ 


21. Alwood v. Woodward, 146 N.E. 
1545 S15 Sl 15.0% 


22. Perry v. Bowman, 37 N.E. 680, 
151 Ill. 25 (where it was determined 
that a person to whom such advance- 
mént was made took a life estate in 
severalty). 


23. Vreeland v. Vreeland, 56 A. 
1089, 65 N.J.Hq. 668 [aff 59 A. 1118, 
66 N.J.Mq. 454]. 


24. Stichtenoth v. Toph, 10 Ohio 
Ce: (Reprint) 690, 23 Wkly.L.Bul. 
126. 


25. In re Lyon’s Estate, 30 N.W. 


642, 70 Lowa 375. 


26. Erwin v. Smith, 22 
95 Ga. 699. 


27. Chapman vy. Allen, 
56 Conn, 152. 


28. Shaw v. Grimes, 218 S.W. 447, 
URC Sai IU 


peal aiguer fibre 


14 A. 780, 


Book entries as advancements with-: 


in provisions of willin general see su- 
pra § 2236. 


reference see supra § 268 in 68 C.J. 


29. Shaw v. Grimes,.218 S.W. 447, 
187 Ky. 250; Langdon v. Astor’s Dx’rs, 
16 N.Y. 9 [rev 10 N.Y.Super. 477]. 


30. Lawrence vy. Lindsay, 68 N.Y. 
108. See Lawrence v. Lawrence, 4 
Redf.Surr. (N.Y.) 278 (where, how- 
ever, the advancements evidenced by 
entries on the books were subsequent- 
ly canceled). 


31. Mengel’s Appeal, 9 A. 439, 116 
Pa. 292. 
32. In re Vanderhurst’s Hstate, 154 


Peo il Gal. ops. 


[a] Statute—Civ. Code § 1397 did 
not render such account books admis- 
sible where there was no writing, oth- 
er than the charges in the account 
book, showing that the share of the 
beneficiary in question was to be 
charged with advancements and such 
book charges actually showed that 
they represented absolute gifts or 
loans. In re WVanderhurst’s Estate, 
154 P. 5, 171 Cal. 553. : 


i 
Yor later cases, developments and changes in the law see Annotations, same title and section number, 


@ 
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child’s share of the testator’s estate, checks and check 
stubs of the testator showing payments are admissi- 
ble to show the dates of payments and the amounts 
advanced** against an objection that such entries by 
the testator were self-serving declarations of which 
such child had no notice.?4 


Whether or not advancement actually made. It 
has been laid down in broad terms that when a tes- 
tator clearly expresses the intention that his prop- 
erty shall pass to his children equally, subject to 
charges against them in his book of advancements, 
parol evidence is not competent to show that an ad- 
vancement charged by him in such book was not 
made.*® So also, an unambiguous recital in the will 
that a child of the testator has been advaneed a cer- 
tain amount with which he is charged by the will may 
not as a general rule be contradicted by parol evi- 
dence,®® including declarations of the testator,?? 
tending to show that such advancement was not ac- 
tually made. Where the will provides for the consid- 
eration of advancements as shown by a writing by 
the testator, the view has apparently been taken that 
a writing by the testator executed after the execu- 
tion of the will which recites that an advance of a 
certain amount has been made is not admissible to 
show that the advance was actually made where the 
statement of the amount is merely a statement of a 
balanee.*8 There is authority for the view that 
where the wife of the testator had no knowledge of an 
entry on the testator’s account book of an alleged ad- 
vaneement:-to her until after the testator’s death, 
such entry is not admissible to show such advance- 
ment on the ground that it was a declaration by de- 
ceased to his wife and was not controverted by her.*® 
The view has been taken, however, that cireumstanc- 
es surrounding the transaction may be admissible in 
determining whether an advancement has been 
made.*° 


Character of transaction. Parol declarations of 
the testator as to whether or not a particular trans- 
action was intended as an advancement may be ad- 
missible,#! and a memorandum executed by the tes- 
tator has been held admissible as bearing on whether 
he intended to treat transactions represented by 
notes of the spouse of a child of the testator as ad- 
vancements to such child.42, Where the will provides 
for the consideration of advancements as shown by a 
writing by the testator, the view has been taken that 
a writing executed by the testator after the execution 


In re Laning’s Estate, 88 A. [a] 
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of the will reciting the making of an advanee is ad- 
missible to show the testator’s intention to treat 
the advance as an advancement if the amount stated 
was actually advanced.t® Where the will provides 
for the deduction of accounts charged to the testa- 
tor’s children on his books, the entries on such books 
are admissible for the purpose of determining the 
character as advancements, debts, or gifts of sums 
received from the testator by his children** or by the 
spouses of his children.*® Where the will provides 
for the deduction of advancements made to benefici- 
aries and evideneed by eutries on the testator’s books, 
it is not necessary in order to render such entries ad- 
missible that they should express an intention that 
the amounts paid to the beneficiaries shown by such 
entries should be deemed to be advancements.*® 
Where it appears from the will and other cireum- 
stances that at least some of the advances made by 
the testator to his child are to be charged against such 
child’s share of the testator’s estate, checks and check 
stubs of the testator showing payments are admissi- 
ble to show the purposes of the payments#’ as against 
an objection by such child that the entries by the tes- 
tator were self-serving declarations of which such 
child had no notice.t® In determining whether a 
transaction between the testator and his child was an 
advancement or an absolute gift, evidence as to the 
surrounding facts and cirecumstances,*® parol evi- 
dence of the testator’s declarations at the time of the 
transaction,®® and admissions of the donee after the 
transaction®! are admissible for the purpose of de- 
termining the testator’s intention. Declarations in 
the testator’s will tending to show that a prior trans- 
action was an advancement and not a gift have been 
regarded as admissible.5? Where the will provided 
for charging advancements, parol declarations of the 
testator, made before®® or after®+ the execution of 
the will that notes, due bills, and receipts taken from 
the spouse of a child of the testator were to be taken 
as advancements and not as debts have been regarded 
as admissible as declarations against the interest of 
the testator, since if they represented advancements 
they were not collectable.5> It has been laid down in 
general terms that matters extrinsic to the will may 
be used to show whether money*® or goods®’ charged 
on the testator’s books to his children were intended 
by him as advancements or as items to be paid for. 
To rebut the presumption that a deed from a tes- 
tator to his child for the recited consideration of a 
nominal sum and love and affection constitutes an 


Whitman’s Appeal, supra. 


28° ‘241 Pa. 98, Ann.Cas.1915B 796. 
34. In re Laning’s Estate, supra. 


35. Younce v. Flory, 83 N.E. 305, 
77 Ohio St. 71, 13 Prob.Rep.Ann. 313. 


[a] Reason for rule.—The rule is 
based on the familiar rule that a court 
of equity will not reform a_ will. 
Younce v. Flory, 83 N.E. 305, 77 Ohio 
St.°71, 13 Prob.Rep.Ann. 313. 


36. Painter v. Painter, 18 Ohio 247. 
37. Painter v. Painter, supra. 


38. Appeal of McClintock, 24 N.W. 
549, 58 Mich. 152. 


39. In re Greenwood’s Estate, 208 
S.W. 635, 201 Mo.App. 39. 


40. Appeal of McClintock, 24 N.W. 
549, 58 Mich. 152. 


41. Tillotson v. Race, 22 N.Y. 122. 


tions.—(1) Declarations by the testa- 
tor after the transaction were admis- 
sible where by parol evidence a doubt 
has been raised as to what type of 
transaction was included in the pro- 
vision of a will for the cancellation 
of obligations of grandchildren of the 
testator running to the testator. Til- 
lotson v. Race, 22 N.Y. 122. (2) Dec- 
larations made before the transactions 
tending to show that the transaction 
was intended as an advancement were 
admissible for the purpose of contra- 
dicting parol evidence that the trans- 
action was intended as a loan. Til- 
lotson v. Race, supra. 


42. Strode v. Beall, 
105 Mo.App. 495. 


T9) SW. 1019; 


43, McClintock’s Appeal, 24 N.W. 
549, 58 Mich. 153. 
Appeal, 2 Grant 


44, Whitman's 
Cas.” (Pa.) 322. 


Wa Lawrence v. Lindsay, 68 N.Y. 


47. In re Laning’s Pstate, 88 Ay 
289, 241 Pa. 98, Ann.Cas. 1915B 796. 


48. In re Laning’s Estate, supra. 


49. Justis! v.. Justis; 57) Aus2soo 
Md. 69 


50. Justis v. Justis, supra. 
51. Justis v. Justis, supra. 
52. In re Hayne’s Estate, 133 P. 


277, 165 Cal. 568, Ann.Cas.1915A 926. 
53. West v. Bolton, 23 Ga. 531. 
54. West vy. Bolton, supra. 

55. West v. Bolton, supra. 
56. Watson v. Watson, 6 Watts 

(Pa.) 254. 

57. Watson v. Watson, supra. 
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advancement,®* parol evidence is admissible,®® ‘in- 
cluding evidence as to declarations of the testator 
as to the consideration or motive which prompted his 
action in making the conveyance.®° 


Treatment of debt as advancement.* There is 
authority for the view that parol evidence is admis- 
sible to show that it was the intention of the testator 
to inelude a certain debt in a testamentary provision 
that described debts are to be treated as advance- 
ments, even though the debt in question does not 
come within the description contained in such testa- 
mentary provision,®? but it has been laid down that 
where the language of a will is not ambiguous and it 
contains no provision that debts due to the testator 
from his children are to be treated as advancements, 
parol evidence is not admissible to show that such 
debts are to be treated as advancements.°* There is 
authority for the view that parol declarations of the 
testator made prior to the execution of the will are 
not admissible for the purpose of showing his inten- 
tion to convert into an advancement an existing in- 
debtedness of one of his children, contracted prior 
to the making of the will*4 and that, where the will 
provides for “the deduction of advancements to the 


58. See supra § 2244. was cited). 


59. Hattersley v. Bissett, 25 A. 332, [ce] _ Evidence 
50 N.J.Eaq. 577 (conveyance after the show that 
execution of the will). 


60. Hattersley v. Bissett, supra. 


61. Treatment of debts as advance- 
ments in general see supra §§ 2237- 
2239. 


N.J.Eq. 616; 
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sufficient.—(1) 
advancement 
made see In re Moore, 47 A. 731, 61 
In re Sherman, 13 N.Y.S. 
881, 2 Conn.Sur. 504. 
grandchildren of the testatrix, to re- 
duce the disposition of the will which 
made defendants universal legatees, 


children of the testator from the shares of such chil- 


dren under the will, parol declarations of the testator 


tending to show his intention to treat as an advance- 
ment an existing debt of a spouse of a child of the 
testator, contracted prior to the execution of the 
will, are not admissible.®® There is, however, au- 
thority for the view that declarations of the testator 
as to whether he intended to treat an indebtedness of 
his child as an advancement may be admissible.*® 
Entries on a book of the testator introduced by his 
child in seeking to show that the testator had treat- 
ed a debt due from such child as an advancement 
may be used to prove the contrary.*? 


[§ 2246] (3) Weight and Sufficiency.®* General 
rules as to the weight and sufficiency of evidence ap- 
plicable in civil actions®® apply in proceedings in 
which are involved questions as to the existence of, 
and what constitutes, an advancement.7° In the 
notes will be found illustrations of decisions as to 
the weight and sufficiency or insufficiency of evidence 
as to the making of advancements,*! the nature of 
the transaction involved,’? the treatment of debts 
as advancements,’*® the repayment or cancellation of 


tween the testator and his son was 
To intended as a debt and not as an ad- 

vancement see Appeal of Thompson, 
42 Pa. 345 (certain loose and imper- 
fect memoranda were insufficient). 
(7) Evidence insufficient to show that 
the testator intended that advances 
of money by him to his child should 
constitute advancements and not 


had been 


(2) In a suit by 


[8§ 9945-2946 


62. Hopkins v. Holt, 9 Wis. 228. 


63. Robinson vy. Ramsey, 129 S.E. 
837, 161 Ga. 1. 
64. Dare’s Estate, 24 Pa.Co. 58. 


65. Yundt’s Appeal, 13 Pa. 574, 53 
Am.D. 496. 


Beckhaus v. Ladner, 21 A. 724, 
48 or Be NS 


67. Beckhaus v. Ladner, supra. 


68. In general see Descent and Dis- 
tribution § 265. 


69. See Evidence §§ 1730-1806. 
70. See cases infra this section. 
71. See cases infra this note. 


[a] Entries on book.—(1) Where 
the will provides for the deduction 
of advancements made to the benefi- 
ciaries and evidenced by entries on 
the testator’s books, it has been held 
that the party who relies on the claim 
that advancements were made must 
establish by evidence aliunde, prima 
facie at least, that advances were in 
fact made (Lawrence v. Lindsay, 68 
N.Y. 108 ‘[rev 7 Hun 641]) (2) and 
that the entries are not to be taken 
as true in the absence of such evi- 
dence (Lawrence y. Lindsay, supra. 
See Marsh v. Brown, 18 Hun (N.Y.) 

- 819 [where there was no reference in 
the will to book entries or to the de- 
duction of advancements]). 


[b] Indorsements on will.—Where 
the will provided that a child of the 
testator shall account for all advance- 
ments which the testator may make 
to such child after the date of the 
will, which are charged to such child 
on the back of the will, advancements 
are sufficiently proved by indorse- 
ments by the testator on the back of 
the will. Kramer v. Lyle, 197 F. 618 
[mod on other grounds 201 F. 248, 119 
C.C.A. 482] (where Ga. Code § 4053 


to show that the son of the testatrix, 
who was also the father of plaintiff, 
had received an advance of seven hun- 
dred and fifty dollars on her heritable 
portion in succession see Potts v. 
Potts, 77 So. 786, 142 La. 906. 


{d] Bvidence insufficient to show 
that an advancement was made see 
Jourdan v. Miller, 41 Ga. 5 


72. See cases infra this note. 


[a] Gift or advancement.—Where 
there was a presumption that the sur- 
render of notes by a testator to his 
son constituted an advancement and 
not a gift (see supra § 2244), the evi- 
dencé was insufficient to sustain the 
burden imposed on such son of show- 
ing that the surrender constituted a 


gift and not an advancement. In re 
Francis’ HWstate, 212 N.W. 306, 204 
Iowa 1237. 


[b] Debt or advancement.—(1) 
The taking of a child’s note by a tes- 
tator is evidence that the amount rep- 
resented by it was not intended as @ 
gift or as an advancement at the time 
the note was taken. Ritch v. Hawx- 
hurst, 21 N.E. 1009, 114 N.Y. 512. (2) A 
bond and mortgages (Dawson v. Mack- 
net, 8 A. 312, 42 N.J.Eq. 633) (3) or 
notes (Dawson v. Macknet, supra) tak- 
en from a child of the testator by the 
testator when the amount thereof is 
received by such child from the testa- 
tor (4) or notes indorsed by the tes- 
tator for the accommodation of such 
child (Dawson v. Macknet, supra) are 
evidence of a debt and not of an ad- 
vancement in the absence of evidence 
of the intention of the testator that 
the amount paid to such son is to 
constitute an advancement. (5) Evi- 
dence sufficient to show that a trans- 
action between the testator and his 
child constituted a debt and not an ad- 
vancement see Appeal of Potts, (Pa.) 
10 A. 887. (6) Evidence insufficient 
to show that a certain transaction be- 


debts see Dawson v. Macknet, supra. 
(8) Evidence sufficient to justify the 
jury in believing that the testatrix 
loaned a certain amount to her son- 
in-law, for which her daughter never 
became liable either as a loan or ad- 
vancement see Hayes v. Welling, 96 
eee 38 R.I. 553 [rearg den 98 A. 

{c] Evidence sufficient to: (1) Re- 
but the presumption that a convey- 
ance by the testator of real property. 
to a child of the testator constituted 
an advancement see Hattersley v. Bis- 
Sett, 25 A. 332, 50 N.J.Eq. 577 (convey- 
ance after the execution of the will). 
(2) Show that certain shares of stock 
were not transferred to a child of the 
testator as an advancement see Baker 
v. Baker, 51 A. 566, 94 Md. 627 (ap- 
parently transferred merely to enable 
ay transferee to qualify as a direc- 
tor). 


[ad] Evidence insufficient to show 
that a loan to a certain firm was an 
advancement to the son of the testa- 
tor see In re Laning’s Estate, 88 A. 
289, 241 Pa. 98, Ann.Cas.1915B 796. 


73. See cases infra this note. 


[a] Evidence sufficient to: (1) 
Show that a debt of a child of the tes- 
tator to the testator was converted 
into an Advancement see Barnitz’s Hs- 
tate, 31 Pa.Co. 522. (2) Warrant the 
finding that the testatrix’ daughter 
was not indebted to her mother for 
moneys advanced in the latter’s life- 
time, but that moneys given the 
daughter, if originally loans, were 
converted into advancements by the 
testatrix’ acquiescence see Hayes v. 
ee ET 96 A. 848, 38 R.I. 553 [rearg 
den 98 A. 61]. 


[b] Evidence insufficient to show: 
(1) The testator’s intention to convert 
a debt of his son into an advance- 
ment see Dare’s Hstate, 24 Pa.Co. 58. 
(2) That the testator had treated a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


i ek Cea 


§$ 2246-2248] 


advancements,’* and the book referred to in the 
will,76 


[§ 2247] 6. Amount or Valuation of Advance- 
ments*—a. In General. Where the will provides for 
equality in the distribution of the estate, it is nec- 
essary to determine the amount or value of the ad- 
vancements made to each legatee,*® as well as the 
value of the testator’s estate,‘7 before the executors 
may sue a legatee, who has received more than his 
proportionate share of the estate, for a definite 
amount in order to procure equalization.7® Ordina- 
rily, the whole principal or entire amount of an ad- 
vancement is to be charged*® against the share of the 
legatee or beneficiary who received it;*° but in as- 
certaining the amount or value of an advancement 
consisting of several notes, it is proper to deduct a 
note which, on account of the insolvency of the mak- 
ers, is uncollectable and worthless.§1 The outright 
value of tangible personal property is to be estimat- 
ed where it was the subject matter of the advance- 
ment and it does not appear that the advancement 
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was for life rather than of an absolute interest.*? 
Where the will refers to appraised value, the value is 
to be determined as of the proper date** by apprais- 
ers appointed by the probate court.$*4 


Value fixed by will. The will may itself fix the 
value at which advancements are to be reckoned,®® 
and if it does, it is, of course, controlling.8* This is 
true even though the testator made a mistake,’7 
where he manifested an intention that a legatee shall 
absolutely and in any event bring a specified sum into 
hotchpot;*® but it is otherwise where the testator 
really intended that only so much of the indebtedness 
of a legatee to him as remains actually owing and 
unpaid at his death shall be deducted and accounted 
forse? 


[§ 2248] b. As of What Time Advancement Val- 
ued, If the will does not fix the value of an advance- 
ment and does not expressly or impliedly provide for 
valuation as of another date, the value of the ad- 
vancement is, as in cases of intestacy,®® to be deter- 
mined as of the time when the advancement was 


debt due from his child as an advance- 
ment see Beckhaus v. Ladner, 21 A. 
724, 48 N.J.Eq. 152._-(3) That a pro- 
vision of the will that certain debts 
of a son-in-law of the testator Were 
to be treated as advancements includ- 
ed the specific debt under considera- 
tion see Hopkins v. Holt, 9 Wis. 228. 


74. See cases infra this note. 


[a] Receipt.—(1) Where repay- 
ment after the execution of the will 
by a child of the testator to the tes- 
tator of an amount advanced will pre- 
vent the deduction of such amount 
from such child’s share under the will 
notwithstanding a provision in_ the 
will for deduction (see supra § 2236), 
a receipt for the amount involved ex- 
ecuted by the testator may, in con- 
nection with other evidence, be suffi- 
cient to prove such repayment. Aster 
v. Ralston, 179 Ill.App. 194. (2) The 
rule was applied where the receipt 
bore a date subsequent to the execu- 
tion of the will and was in the testa- 
tor’s handwriting, and the evidence 
was sufficient to show that there was 
only one transaction between such 
child and the testator to which the re- 
ceipt could fiave applied and to which 
the will referred. Aster v. Ralston, 
179 Ill.App. 194. 


[b] Evidence sufficient to show 
that certain advancements were can- 
celed at the direction of the testator 
with the intention that they should 
not be chargeable to beneficiaries un- 
der the will see Lawrence vy. Law- 
rence, 4 Redf-Surr. (N.Y.) 278. Com- 
pare Lawrence vy. Lindsay, 68 N. 
Y. 108 (where, per Church, C. J., the 
view was expressed that balancing ac- 
counts of the testator’s children and 
charging the balance to the testator 
did not effect a cancellation). 


75. See case infra this. note. 


{a] Evidence sufficient to support 
a finding that a book, containing 
charges and advancements to the chil- 
dren of the testatrix made ay her, 
was the book referred to by her in 
her will see Temple v. Bradley, 87 A. 
394, 119 Md. 602. 


76. Maynard v. 
837, 151 Ga. 72. 


77. Valuation of unadvanced prop- 
erty for purpose of equalization see 
infra § 2251. 


78. Adjustment and equalization 
generally see infra § 2251. 


Zellner, 105 S.E. 


re Burdsall, 


79. Markil’s Estate, 26 Pa.Co. 272. 
80. See infra § 2251. 
81. Nall v. Wright, 80 S.W. 1120, 


26 Ky.L. 253. 


fecal Henderson v. Womack, 41 N.C. 


83. See infra § 2248. 


84. Hoffer v. Damskey’s Estate, 
189 N.W. 848, 220 Mich. 97. 


85. Ballinger v. Connable, 69 N.W. 
438, 100 Iowa 121; Callender v. Wood- 
ward, (Tenn.Ch.A.) 52 S.W. 756. 


86. Ga.—Maynard v. Zellner, 105 
S.E. 837, 151 Ga. 72. 


Ind.—McAlister v. Butterfield, 31 
Ind. 25. 


Iowa.—In re Cummings’ Estate, 94 
N.W. 1117, 120 Iowa 421. 


Ky.—Duff v. Duff's Ex’rs, 144 S.W. 
1058, 147 Ky. 637 [extended 145 S.W. 
1105, 148 Ky. 74]; Nelson’s Ex’rs v. 
Nelson, 7 B.Mon. 672. 


N.J.—In re Moore, 47 A. 731, 61 N.J. 
Kq. 616. 


pare re Goble’s Will, 10 N.Y.S. 
18. 


N.C.—Dodson v. Fulk, 61 S.E. 383, 
147 N.C. 530; Blacknall v. Wyche, 23 
N.C. 94. 


Pa.—In re McKibbin’s Hstate, 56 A. 
62, 207 Pa. 1; Matter of Bichelberg- 
che Appeal, 19 A. 1006, 1014, 135 Pa. 


Tenn.—Callender v. Woodward, (Ch. 
A.) 52 S.W: 756. 


Wash.—Feeney v. Lufkin, 
257, 159 Wash. 82. 


See Seggett v. Davidson, 90 N.W. 
aanes 131 Mich. 77 (recognizing the 
rule). 


[a] Reference to testator’s books 
or records.—-(1) Where a will provides 
that whatever is found charged on the 
testator’s books against his children 
shall be deducted from their shares 
and certain stock is charged toa child 
on the books at its par value, such 
value, rather than the actual value 
of the stock, is controlling. In re 
Burdsall, 72 N.Y.S. 147, 64 App.Div. 
346. (2) Also, an account with a 
child which has been closed by the 
testator is not to be considered. In 
supra. (3) Where the 
testator does not provide that the 
amounts actually advanced shall be 
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deducted from the shares of the lega- 
tees, but rather that the amounts 
shown by certain records shall be de- 
ducted, the records are to be regarded 
as verities for the purpose of the 
will. In re Wells’ Estate, 199 N.W. 
52, 184 Wis. 242. (4) However, under 
a testamentary provision that the tes- 
tator’s children shall be charged in 
the distribution with what he has 
given them and with which he has 
charged them in his book, a charge in 
the book is of no avail unless the 
subject matter thereof has been ac- 
tually given or advanced to the per- 
son charged with it. Hoak v. Hoak, 
5 Watts (Pa.) 80. (5) Where a will 
designated as advancements payments 
or gifts to the testator’s son appear- 
ing on the testator’s books, and there- 
after he and the son agreed that the 
son should transfer stock to the tes- 
tator and receive credit theretor on 
the advancement account, and this 
was done, a subsequent erasure of the 
credit would not affect his right to 
it. In re Harris’ Estate, 72 A. 912, 82 
Was Lh) 


[b] Amount of debt.-—(1) Ina pro- 
vision that debts shall be treated as 
advancements, the statement of the 
amount of the debt is conclusive as 
against the beneficiaries. Hichelberg- 
er’s Appeal, 19 A. 1006, 1014, 135 Pa. 
160; Schell’s Est., 3 Pa.Dist. 738, 15 
Pa.Co. 372. (2) Effect will be given 
to a testamentary provision declaring 
in substance that only indebtedness 
in excess of a specified amount shall 
be accounted for. Marks v. Kellogg, 
156 N.Y.S. 120, 170 App.Div. 464, 16 
Mills Surr. 57 [motion den 112 N.E. 
1065, and aff 115 N.E. 1044]. 


{[c] Standard, rate, or ratio pre- 
scribed by testator Should be followed. 
Bronsieh v. Bronaugh, 6 Dana (Ky.) 
124. 


Evidence see infra § 2249. 


87. McAlister v. Butterfield, 31 Ind. 
25. Compare Wall v. Schmidt, 237 Ill. 
App. 372 (where an inaccurate state- 
ment of the number of shares of stock 
advanced, appearing in one sentence 
and inconsistent with other provi- 
sions, was eliminated). 


88. In re Kelsey, [1905] 2 Ch. 465. 
89. Leggett v. Davidson, 90 N.W. 
1060, 131 Mich. 77; In re Kelsey, 


[1905] 2 Ch. 465. 


Vee See Descent and Distribution § 


*By STANLEY A. HACKETT (§§ 2247-2253). 
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made,®? and not at the time of trial®? or as of the 
This rule, however, 
necessarily yields to a different intention of the tes- 
tator appearing from the language of the will,®* as 
where the will provides or implies that the testator’s 
death®® or the date of distribution®® shall be the 
date as of which valuation is to be made. 
mentary provision charging the rent of a house at 
a specified amount per annum is construed to be 
limited to the testator’s lifetime.” 
imposing a charge for board and maintenance may be 
so worded and construed as to make the charge com- 
putable from the date of the codicil to the time of 


date of the testator’s death.9? 


the testator’s death.®8 


91. N.C.—Fairbault v. Taylor, 58 
N.C. 219; Ward v. Riddick, 57 N.C. 
22. 


Pa.—Porter’s Appeal, 94 Pa. 332. 
Tex.—Scoby v. Sweatt, 28 Tex. 713. 
Eng.—In re Crocker, [1916] 1 Ch. 


Ont.—Re Nordheimer, 29 Ont.L. 350, 
14 Dom.L.R. 658, 5 Ont.W.N. 74. 


[a] Where subject matter is real 
property (1) and the advancement 
was by deed, the property is to be val- 
ued as of the date of the deed (Hof- 
fer v. Damskey’s Estate, 189 N.W. 
843, 220 Mich. 97); (2) but where the 
advancement was in parol and the 
ceed was not delivered until after pos- 
session was acquired, the value of the 
land is to be determined as of the 
date of taking possession as owner 
(Alward v. Woodard, 146 N.E. 154, 315 
Ill. 150). (3) An increase in value 
due to the making of improvements 
after taking possession is not to be 
included in the valuation. In re Cov- 
in’s Estate, 20 S.C. 471. 


[b] Money invested in shares of 
stock.—Where the testator subscrib- 
ed for shares of stock in the names of 
his children, the advancements will be 
regarded as of cash and not as of 
shares with a value exceeding the 
amount of cash invested. Rolland v. 
Rolland, (Can.) [1932] 1 Dom.L.R. 
796. 


92. Scoby v. Sweatt, 28 Tex. 713. 


$3. Hoffer v. Damskey’s Estate, 
S98 INAWee 843510220. Michio +977);)) Tn ere 
Crocker, 916) 1 Chie 25% 


94. Wahl v. Schmidt, 237 I1l.App. 
372. 


95. Blackstone’s Appeal, 30 A. 48, 
64 Conn. 414; Young’s Guardian v. 
Sadler, 24 S.W. 877, 15 Ky.L. 531; Vitt 
v. Clark, 66 Mo.App. 214; Ott v. 
Smith, 3 Baxt. (Tenn.) 135. See Ren- 
aker v. Lafferty’s Adm’r, 5 Bush (Ky.) 
88 (where the advancement was ap- 
parently intended to be made by a 
devise). 


$6. Irving v. De Kay, 9 Paige (N. 
Y.) 521 [aff 5 Den. 646]; Dawson v. 
Dawson, 15 S.C.Eq. 148; Kean v. 
Welch, 1 Gratt. (42 Va.) 403. 


[a] Where stock advanced has 
been sold, the intention of the testa- 
tor that the advancements shall be 
valued as of the date of distribution 
can be carried out by charging the 
value of the stock advanced at the 
amount for which it was sold. Wahl 
v. Schmidt, 237 I1l.App. 372, 388 (‘‘for 
the purposes of distribution, the value 
of such shares was fixed when they 
were sold, and that value remained 
the same until the proceeds of the tes- 
tator’s shares were distributed’’). 


97. Hedges v. Hedges, 73 S.W. 
1112, 24 Ky.L. 2220. 
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sider competent 


A testa- 


Also, a codicil 


the will.® 


98. Smith v. Smith, 77 A. 975, 113 
Md. 495, 31 L.R.A.N.S. 922, 140 Am.S. 
1a 

99. Ind.—McAlister v. Butterfield, 
31° Ind. 25: 


Iowa.—Buchanan v. Hunter, 148 N. 
W. 881, 166 Iowa 663. 


Ky.—Duff v. Duff’s Ex’rs, 144 S.W. 
1058, 147 Ky. 637 [extended 145 S.W. 
1105, 148 Ky. 74]. 


Mo.—In re Lear’s Estate, 124 S.W. 
592, 146 Mo.App. 642. 


N.C.—Dodson v. Fulk, 61 S.E. 383, 
mA N.C. 530; Blacknall v. Wyche, 23 
C. 94, 


[a]. Particular evidence held inad- 
missible includes evidence: (1) Of 
mistake. In re Lear’s Estate, 124 S. 
W. 592, 146 Mo.App. 642. (2) That the 
legatee as a matter of fact received 
more or less than the sum specified 
or nothing at all. Dodson v. Futk, 
61 S.E. 383, 147 N.C. 530. (3) Of ac- 
tual value. Duff v. Duff’s Ex’rs, 144 
S.W. 1058, 147 Ky. 637 [extended 145 
S.W. 1105, 148 Ky. 74]. (4) That the 
property advanced was not worth the 
amount at which it was valued by the 
testator. Buchanan v. Hunter, 148 N. 
W. 881, 166 Iowa 663. 


Value fixed by will generally see su- 
pra § 2247. 


1. See cases infra this note. 


[a] Rule applied to: (1) Parol evi- 
dence generally. Alward v. Wood- 
ward, 146 N.E. 154, 315 Ill. 150; In re 
Moore, 47 A. 731, 61 N.J.Eq. 616. (2) 
Declarations or admissions of the tes- 
tator. Hoak v. Hoak, 5 Watts (Pa.) 
80. (8) Entries made by the testator 
in his books of account... Baker v. 
Safe Deposit, ete., Co., 48 A. 920, 49 
A. 623, 93 Md. 368; In re Bressler’s 
Estate, 119 N.W. 1104, 155 Mich. 567. 


[b] Weight of particular evidence. 
—Where a will refers to the testator’s 
books for the amount of an advance- 
ment of real estate, and the amount 
charged on the books coincides with 
the consideration recited in the deed, 
this is evidence of the highest char- 
acter, and, in the absence of other 
evidence to overcome it, is sufficient 
to establish the proper amount. Safe 
Deposit & Trust Co. v. Baker, 46 A. 
1071, 91 Md. 297. 


{e] Evidence of amount held suf- 
ficient.—Nalle v. Safe Deposit & Trust 
Co,, 87 A. 770, 120 Md. 187. 


o: See Descent and Distribution § 
201. 


3. Ala.—Krebs v. Krebs’ Ex’r, 35 
Ala. 293. 


Fla.—Towles v. Roundtree, 10 Fla. 
299. 


Ga.—Harris v. Allen, 18 Ga. 177. 


* Ky.—Shaw v. Grimes, 218 S.W. 447, 
187 Ky. 250. 


Te | 


[§§ 2248-2250 


-[§ 2249] c. Evidence. Except where the testator, 
in the will itself or in books or papers referred to 
therein, has conclusively fixed the amount or value 
of an advancement,®® the court may hear and con- 


evidence of the actual amount or 


value of the advancement. 


[§ 2250] 7. Interest on Advancement. As an ad- 
vancement is in the nature of a gift,” it does not 
bear, and is not chargeable with, interest? during the 
lifetime of the testator, unless it is so provided in 
In some jurisdictions an advancement 
bears interest from the time of the death of the tes- 


: Daeg gar tes v. Thurston, 59 Md. 
18. 


Mass.—Hall v. Davis, 3 Pick. 450. 


N.J.—Brown v. Brown, 65 A. 739, 
72 N.J.Eq. 667; Wilkins v. Wilkins, 
12 A. 620, 43 N.J.Hq. 595. 


N.Y.—Matter of Keenan, 38 N.Y.S. 
426, 15 Mise. 368, 1 Gibb Surr. 450; 
Ex p. Oakey, 1 Bradf.Surr. 281. 


Ohio.—Albrecht v. Fischer, 14 Ohio 
App. 195; Westwater v. Guitner, 18 
Ohio N.P.N.S. 209. 


Pa.—In re Farnum’s Bstate, 35 A. 
232, 176 Pa. 366; Patterson’s Appeal, 
18 A. 430, 128 Pa. 269; Porter’s Ap- 
peal, 94 Pa. 332; Appeal of Hutchin- 
son, 47 Pa. 84; In re Stahl’s Estate, 25 
Pa.Super. 402. 


nO eye AO Ze v. Stewart, 15 Ch.D. 


[a] Rule applies to debts which, 
by the terms of the will, are to be 
treated as advancements. Baker v. 
Safe Deposit, ete, Co., 48 A. 920, 49 
A. 623, 93 Md. 368; Garth v. Garth, 
41 S.W. 238, 139 Mo. 456; Patterson’s 
Appeal, 18 A. 430, 128 Pa. 269; Green 
v. Howell, 6 Watts & S. (Pa.) 203. 


4. Mich.—Vincent vy. Vincent, 217 
N.W. 65, 241 Mich. 329. 


Miss.—Christman v. Christman’s 
Estate, 66 So. 285, 108 Miss. 37. 


Pa.—In re Knight’s Estate, 98 A. 
558, 253 Pa. 290, Ann.Cas.1918H 211; 
Stanton’s Estate, 15 Pa.Dist.&Co. 418. 


Vt.—In re Harris’ Estate, 72 A. 912, 
82° Vt. £99. 


Eng.—Willoughby vy. Decies, [1911] 
2 Ch. 581. 


But see Garth v. Garth, (Mo.) 37 
S.W. 901 (in the case of a debt which, 
by the will, is treated as an advance- 
ment, it would seem that interest 
should be included up to the time of 
making the will). 


aie Ma—Pole v. Simmons, 45 Md 


Peak ag sie ike v. Cordis, 5 Gray 


Pa. 
85. 


W.Va.—Hays v. Freshwater, 34 S. 
BE. 831, 47 W.Va. 217. 


_,2ng.—Stewart v. Stewart, 15 Ch.D. 
539. 

See In re Palmer’s Estate, 190 N.W. 
30, 194 Iowa 611, 26 A.L.R. 1097 (pro- 
vision in a promissory fiote referred 
to in the will). 


{a] Itis competent for testator to 
moke such provisiou.—-Stelwagon’s 
Estate, 17 Pa.Dist. 609; Patterson’s 
Estate, 6 Pa.Co. 443. 


[b] Codicil construed not to 
charge interest.—In re Stoneman, 146 
NYS. 12. 


Lazarus v. Cash, 23 Leg.Int. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2250-2251] 


tator,® while in others interest runs from the time 
distribution should be made? until it is actually 
It is competent for the testator to fix a time 
from which interest shall run,® and where he does so, 
the time depends on the wording and construction of 


made.§ 


the provision made by him.?° 


[§ 2251] 8. Adjustment and Distributiont1—a. 
In General. Subject to such variations as may be 
made by the will in question,!? advancements made 


6. Vincent v. Vincent, 217 N.W. 65, 
241 Mich. 329; Steele v. Frierson, 3 
S.W. 649, 85 Tenn. 430. 


Euterest on amount awarded to pro- 
duce equality see infra § 2251. 


7. Appeal of Yundt, 13 Pa. 575, 53 

In re Sharpe, 37 Leg.Int. 
McDougald v. King, 8 S.C. 
i 11 S.B. 
Barrett v. Morriss’ 
Dx woo Gralla Cra Vias Peatone ulne he 
ae [1916] 1 Ch. 567; In re Willough- 
by, [1911] 2 Ch. 581. -And see Stan- 
ton’s Estate, 15 Pa.Dist.&Co. 418 
(from the time the estate should nor- 
mally be settled). But see In re 
Cooke, [1916] 1 Ch. 480; In re Craven, 
[1914] 1 Ch. 358 (in both of which 
cases’ a present valuation of the en- 
tire estate appeared difficult, and the 
court, for the purpose only of com- 
puting and dividing income pending 
a final division of the estate, charged 
advancements with interest from the 
date of the testator’s death). 


[a] In ordfaary case of a direc- 
tion to bring advances into hotchpot, 
interest is not accumulated against 
advanced children between the tes- 
tator’s death and the period of dis- 
tribution. In re Forster-Brown, 
[1914] 2 Ch. 584. 


& Appeal of Yundt, 13 Pa. 575, 53 
Am.D. 496; Stelwagon’s Hst., 17 Pa. 
Dist. 609; In re Sharpe, 37 Leg.Int. 
(Pa.) 133; In re Tod, [1916] 1 Ch. 567. 


[a] Rebuttable presumption of 
Waiver of interest (1) arises from the 
conduct of the life tenant in refrain- 
ing from collecting interest over a 
long period of time. Wentz’s Estate, 
43) ;Pa.Co. 9158. (2) However, such 
waiver by the life tenant does not 
affect the rights of those who take 
the estate at her death. Wentz’s Es- 
tate, supra. 


9. In re Patterson’s Estate, 6 Pa. 
Co. 4438 


10. Shaw v. Grimes, 218 
187 Ky. 250; In re Sharpe, 
Tnt.°€Pa-) 133 


[a] From date of advancement.— 
In re Sharpe, 37 Leg.Int. (Pa.) 133. 


[b] From date of entry in account 
pook.—Where a will mentioned ad- 
vancements and made reference to a 
certain book account, wherein it ap- 
peared that on a certain day the to- 
tals of the items advanced were 
shown, immediately followed by the 
words, ‘and inst.,’”’ interest should be 
charged against such advancements 
only “from the date of such entry, and 
not on the separate items from the 
date each amount was advanced. 
gee v. Grimes, 218 S.W. 447, 187 Ky. 

50. 


[ec] Provision as to income.—AS 
used in a codicil directing that the 
income from shares of stock which 
the testator had given as an advance- 
ment to his sons Shall be considered a 
part of their distributive shares in the 
division of the income of his estate 
under the provisions of the will, the 
income from such shares means in- 
terest at the rate of six per cent per 
annum on the market value of the 
shares at the time of the testator’s 
death. Monks v. Monks, 7 Allen 
(Mass.) 401. 


S.W. 447, 
ot eg. 
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by a testator are to be accounted for!® and equaliza- 
tion is to be made?‘ by valuing the entire estate left 
by the testator,'® as well as the advancements made 
by him,*® adding the two together,1* computing the 
shares of the various beneficiaries under the will in 


this combined sum?® and deducting, from the share 


ment.?® 


ll. Advancement as ademption of 
legacy see supra § 2218 et seq. 


12. Ala.—Wheat v. Wheat’s Ex’rs, 
24 Ala, 429. 


Conn.—Security Co. v. Brinley, 49 
Conn, 48. 


Ga.— McNeil v. Hammond, 13 S.E. 
640, 87 Ga. 618. 


Ill.— Glover vy. Condell, 45 N.E. 173, 
AGS MI S66, so. Wak Aso G0. 

Ky.—Jones v. Jones’ Ex’rs, 250 S. 
Wi O20 Sa (DO. 

Miss.—Christman v. Christman’s 
Estate, 66 So. 285, 108 Miss. 37. 

N.J.—Nagle v. Conard, 125 A. 20, 96 
N.J.Hq. 61. 

N.Y.—In re Bischoff, 132 N.Y.S. 494, 
73 Mise. 191; Morton vy. Morton, 2 
Edw. 457. 

ae ar aaa v. Graham’s Ex’r, 45 
NEG reo 


S.C._Ruff v. Rutherford, 8 S.C. 
Eq. 7. 

Tenn.—Brown v. Dortch, 12 Heisk. 
740; Cole v. Edwards, (Ch.) 62 S.W. 
641; Fielden v. Ballenger, (Ch.A.) 35 
S.W... 758. 

Va.—Lewis v. Henry’s Ex’rs, 28 
Gratt. (69 Va.) 192. 


See In re reas Estate, 28 A. 
Papel dWisyeied 2725 2 (the testator’s inten- 
tion to ee must govern, and 
where a particular fund which he has 
directed to be used for this purpose 
is inSufficient, resort will be had to 
other property). 


[a] Westator has right to place a 
limitation on the application of the 
law of hotchpot to his bequest. Se- 
curity v. Brinley, 49 Conn. 48. 


{[b] Even though testator had mis- 
taken idea or notion of what would 
produce equality, nevertheless a meth- 
od of procedure plainly stated in his 
will must be followed. Estate of 
Manderscheid, 212 N.W. 247, 192 Wis. 
200. 


[c] Method adopted held to accord 
with testator’s intention, although it 
did not produce absolute equality. 
Appeal of Wagner, 38 Pa. 122. 


{[d] Advancement in lieu of spe- 
cific legacy.—Where a will ratifies 
gifts as advancements in lieu of spe- 
cific legacies, and also makes the 
donees, together with specific legatees 
and devisees, residuary legatees, they 
need not bring in their advancements 
as a condition precedent to taking a 
share in the residuum. Oden v. Wind- 


ley, 55 N.C. 440. 
13. Ga.—Nolan v. Bolton, 25 Ga. 
352. 


Ky.—Montgomery’s Trustee Vv. 
Brown, 121 S.W. 472, 134 Ky. 592. 


N.Y.—Bunna y. Storm, 1 Sandf.Ch. 
BDU. 


N.C.—Tucker vy. Moye, 20 S.E. 186, 
THING; Tals) aller ve didlard;’ 12. Sub: 
462, 107 N.C. 486. 


Pa.—Whitman’s Appeal, 
322. 


Va.—McCamant v. 
EE: 160, 85 Va. 331. 


2 Grant 


Nuckolls, 12 S. 


of each beneficiary to whom an advancement has 
been made, the amount or value of the advance- 
A different method sometimes sanctioned 


14. McIlvaine v. Robson, 171 S.W. 
413, 161 Ky. 616; McCamant v. Nuck- 
olls, 12.S.E. 160, 85. Va. 331. 


15. Maynard v. Zellner, 
837, 151 Ga. 72. 


[a] Present market value.—In 
valuing unadvanced property for the 
purpose of equalization, its present 
market value is the proper standard 
ae be adopted. Mayo v. Mayo, 28 N.C. 


105 S.B. 


16. See supra § 2247. 


17. Conn.—Appeal of Blackstone, 
30 A. 48, 64 Conn. 414; Porter v. Col- 
lins, 7 Conn. 1. 


PO v. Schmidt, 237 Ill.App. 
“a. 


Iowa.—In re Freeman’s Hstate, 124 
N.W. 804, 146 Iowa 38. 


Ky.—Traughber v. King, 32 S.W. 
(2d) 8, 285 Ky. 658; Montgomery’s 
Trustee, 121 S.W. 472, 134 Ky. 592. 


Mass.—Howe v. Howe, 67 N.E. 639, 
184 Mass. 34; Bacon v. Gassett. 13 Al- 
len 334; Nichols v. Coffin, 4 Allen 27. 


Pa.—In re McConomy’s Estate, 32° 
A. 608, 170 Pa. 140; Mengel’s Appeal, 
9 A. 439, 116 Pa. 292; Whitman’s Ap- 
peal, 2 Grant 322; In re Doverspike’s 
Estate, 61 Pa.Super. 318. 


Tenn.—Campbell vy. Watkins, 1 
Tenn.Cas. 121, Thomps.Cas. 184. 


[a] This does not have effect of 
making the advancements assets or 
portions of the estate; they are in- 
cluded with the assets for the purpose 
of computation and equitable division 
only. Appeal of Blackstone, 30 A. 48, 
64 Conn. 414; Nichols v. Coffin, 4 Al- 
len (Mass.) 27, 


18. I11.—Wall v. 
App. 372. 


Iowa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 38. 


Ky.—Montgomery’s Trustee Ns 
Brown, 121 S.W. 472, 184 Ky. 592. 


Pa.—In re Doverspike’s Estate, 61 
Pa.Super. 318. 


Tenn.—Campbell v. Watkins, 1 
Tenn.Cas. 121, Thomps.Cas. 184. 


19. Cal.—In re Tompkins, 64 P. 
268, 132 Cal. 173. 


Conn.—Appeal of Blackstone, 30 A. 
48, 64 Conn, 414; Porter v. Collins, 7 
Conn. 1. 


Ga.—Weems v. Andrews, 22 Ga. 43. 


‘ ecm v. Schmidt, 237 I1l.App. 
72. 

Iowa.—Skinner v. Cottril, 127 N.W. 
986, 148 Iowa 633; In re Freeman’s 
Estate, 124 N.W. 804, 146 Towa 38. 


Ky.—Traughber v. King, 32 S.Ww. 
(2d) 8, 235 Ky. 658; McIlvaine v. 
Robson, 171 S.W. 413, 161 Ky. 616; 
Montgomery’s Trustee v. Brown, 121 
SW. 472, 134: Ky. 592: 


Md.—Nalle v. Safe Deposit & Trust 
Co., 87 A. 770, 120 Md. 187. 


Schmidt, 237 Ill. 


Mass.—Pierce vy. Loomis, 112 N.B. 
1027, 224 Mass. 226; Howe vy. Howe, 
67 N.E. 639, 184 Mass. 34; Bacon v. 


Gassett, 13 Allen 384; Nichols vy. Cof- 
fin, 4 Allen 27. 
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and arriving at the same result where an equal divi- 
sion is contemplated is to pay from the estate to each 
unadvaneed beneficiary a sum equal to the advance- 
ment and then divide the remainder among all the 
beneficiaries.*° The foregoing rules do not require 
a person actually to return to the estate money or 
property advanced to him?! so that it may be re- 
distributed;?2 and where the advancement exceeds 
his share in the estate, the excess is not recoverable 
from him;?? he is merely precluded from sharing in 
the estate.2* The shares of the beneficiaries are not 
to be equalized by taking from one of them the value 
of property received by another person.?° All ad- 
vancements by the same testatot should be settled 
at the same time.?® The computation and adjust- 
ment are to be made as of the date of the testator’s 
death?? and are to be based on principal only, ex- 
clusive of income;”° a donee of an advancement has 
only such a share of the income of the estate pend- 
ing distribution as corresponds with his share of the 
estate computed as of the date of the testator’s 
death.2® However, among legatees who have received 
unequal advancements, legatees other than the one 
who received the largest advancement are entitled 
not only to amounts which will put them respectively 
on an equality with him, but also to interest thereon 
from the testator’s death.°° This does not mean that 
interest is recoverable direetly from him,** but rath- 
er that they must receive interest before he may re- 


N.Y.—In re Steele’s Estate, 162 N. 
Y.S. 718, 98 Misc. 180. 


Ohio.—Albrecht v. Fischer, 14 Ohio 


children. 


App. 195. 20. 
Pa.—In re Vilsack’s Estate, 75 A. 218. 
604, 226 Pa. 379; Whitman’s Appeal, 21. Albrecht v. 
2 Grant 322; In re Doversnike’s Es- | App. 195. 
tate, 61 Pa.Super. 318; Barhitz’s Es- 22 
tate, 31 Pa.Co. 522. ae 


R.I.—Hayes v. Welling, 96 A. 843, 
88 R.I. 553 [rearg den 98 A. 61]. 


tah.—In re Pickard’s Estate, 129 


93 Md. 368. 
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beneficiary named and his wife and 
In re Van Horne, 55 N.Y.S. 
651, 25 Misc. 391. 


Manning v. Thurston, 59 Md. 


Albrecht v. Fischer, supra. 
Baker v. Safe-Deposit & Trust 
Co. of Baltimore, 48 A. 920, 49 A. 623, 
Compare Montgomery’s 
Trustee v. Brown, 121 S.W. 472, 


Me en te 


[§§ 2251-2953 


ceive anything further.®? 


[§ 2252] b. Judgment. Sometimes, where the 
personalty is insufficient for equalization, a judgment 
dividing the real property charges the land allotted to 
one devisee with the payment of advancements.?? 
Where, after the rendition of a judgment subjecting 
certain land to the equalization of advancements, the 
owner of the land dies testate, his devisees take the 
land subject to the judgment lien;** but where the 
judgment determininy the source from which it is 
to be paid is not personal, satisfaction from other 
property cannot be enforced.2® Where an advanced 
legatee confessed judgment in favor of the executor 
for a purpose other than that of securing the inter- 
ests of the other legatees and the judgment was satis- 
fied of record after it had subserved its purpose, the 
satisfaction will not be stricken off and the judg- 
ment revived for the purpose of protecting and se- 
curing the interests of the other legatees.*® 


[§ 2253] 9. Advances or Loans to Beneficiaries by 
Executor, Trustee, or Life Tenant.*7 In the absence 
of testamentary authorization, an executor has no 
legal right to make “advaneements;”** and although 
a will in broad terms authorizes a testamentary trus- 
tee to make advancements to the testator’s sons, he 
would not be justified in making an advancement to 
a particular son who is given no interest in the es- 
tate by the will.*® Provided the testamentary provi- 


Am.D. 496. 


27. Appeal of Blackstone, 30 A. 48, 
64 Conn: 414; Taylor v. Taylor, 14 N. 
E. 101, 145 Mass. 239. 


28. White’s Heirs v. White’s 
Fischer, 14 Ohio} Adm’r, 3 Dana (Ky.) 374. 
[a] Deductions (1) of advance- 


ments from shares are to be made 
from shares of principal only and not 
from income or shares of income 
(Cummings v. Bramhall, 120 Mass. 


134 552; Treadwell v. Cordis, 5 Gray 


U 
P. 353, 42 Utah 105. 


Va.—Moore v. Hilton, 12 Leigh (39 
Va.) 1. 


Eng.—In re Hart, 107 L.T. 757. 


See Wentworth v. Wentworth, 78 A. 
646, 75 N.H. 547 (where the testator 
gave all his property to his widow for 
life and at her death in equal shares 
to his seven children, and directed 
that in the final distribution of his es- 
tate all sums which might be due to 
him from a son for money loaned 
should be accounted for and taken as 
a part of the estate and as an ad- 
vancement, on proof of the will one 
seventh of the real estate vested in 
the son subject to his mother’s life 
estate and subject to be divested in 
whole or in part on the final distribu- 
tion of the estate, as his indebtedness 
due to the estate might prove to be 
less than, or equal to, his interest as 
a beneficiary under the will). 


[a] Where advancement is less 
than legacy, the legatee is entitled to 
the difference from the estate. Suc- 
cession of Moore, 4 So. 460, 40 La. 
Ann. 531. 


{[b] If person is to receive nothing 
under will, there is nothing to charge 
advancements to. McIlvaine v. Rob- 
son, 171 S.W. 413, 161 Ky. 616. 


[c] “His share,” as used in a will 
providing for the deduction of a mort- 
gage from the share of a beneficiary, 
was construed to mean the portion of 
the estate which would pass to the 


Ky. 592 (while an advancement is not 
a debt, yet where a devisee elects to 
take property specifically devised un- 
der the will, he takes it subject to the 
conditions of the will, and where, in 
view of a@vancements, the value of 
the property taken by him exceeds his 
proper share, he will be required to 
pay to devisees receiving less than 
their proper shares a sum sufficient 
to equalize them). 


24. Nalle v. Safe Deposit & Trust 

o., 87 A. 770, 120 Md. 187; Baker v. 
Baker, 51 A. 566, 94 Md. 627; Sanford 
v. Sanford, 5 Lans. (N.Y.) 486 


25. Arnold’s Devisees v. Arnold’s 
EOXAUS) LG. Sci y DS0s dul SEV seen OG eho. 
Ky.L. 287; Kennedy v. Badgett, 2 S.E. 
574, 26 S.C. 591. 


[a] Rule applied.—(1) Beneficia- 
ries under a trust are not required to 
account for the value of property re- 
ceived by the trustee as an individual. 
Kennedy v. Badgett, 2 S.E. 574, 26 S. 
C. 591. (2) Grandchildren who have 
a right to legacies under the will and 
not through their father are not 
chargeable on their legacies with 
money or property received from the 
testator by their father unless they in 
turn received it from him. Arnold’s 
Devisees v. Arnold’s Ex’rs, 16 S.W. 
585, 138 Ky.L. 287. (8) The language 
of a will should not be strained to 
charge grandchildren with advyance- 
ments made to their parents. Cole y. 
KWdwards, (Tenn.Ch.) 62 S.W. 641. 


26. Appeal of Yundt, 13 Pa. 575, 53 


(Mass.) 341), (2) unless the will pro- 
vides otherwise (In re Simes’ Estate, 
3 Pa.Co. 289). (3) The rents of de- 
vised realty are chargeable with ad- 
vancements where the will so pro- 
vides. Board of Church Extension of 
Methodist Episcopal Church South vy. 
Craig, 54.S.W. 18, 21 Ky. D.saosor 
In re Burdsall, 72 N.Y.S. 147, 64 App. 
Div. 346. 


29. Appeal of Blackstone, 30 A. 48, 
64 Conn. 414. 


30. Clark v. Helm, 29 N.E. 568, 130 
HBr a0 Pit Ue Day gn Ce Rage RL Re, "716. 


Interest on advancement see supra 
§ 2250. 


31. Clark v. eb 29 N.E. 568, 130 
ENOL et ae la rea On 


32. Clark v. Helm, supra. 


33. Nesbit v. Wood, 56 S.W. 714, 22 
Ky.L. 127. 


34. Carlisle’s Adm’r v. Green, 19 S. 
Wi 925, 14 Ky. bh. 3i73. 


35. Carlisle’s Adm’r v. Green, su- 
pra. 

36. Rush v. Rush, 29 A. 262, 161 
Pa. 629. 


37. Reimbursement for advances 
by trustee or personal representative 
generally see Executors and Adminis- 
trators §§ 1305-1310; Trusts § 720. 


38. Westwater v. Guitner, 18 Ohio 
N.P.N.S. 209. 

39. Du Brul v. Du Brul, 8 Ohio 
App. 281. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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sion therefor is valid,*° loans or advances may, un- 
der authority conferred by the will, be made to a leg- 
atee or remainderman by an executor, testamentary 
trustee, or life tenant,*! and the amount thereof may, 
on final division or distribution, be charged to, and 


deducted from, the share of the person who received - 


such loan or advance.*? According to some,** al- 
though not other,#4 authorities, interest on the 
amount of the loan or advance is also to be charged 
and deducted. Advancements made by an executor 
or trustee need not be accounted for where they were 
made in a specific kind of property which has been 
destroyed by operation of law.*5 


[§ 2254] G. Lapse of Legacies or Devises*+*—1, 
Definition and Nature.47 A lapsed legacy is one that 
has never vested or taken effect.48 It has also been 
defined as one which, originally valid, afterward fails 
because the capacity or willingness of the donee to 
take has ceased to exist before he obtained a vested 
interest in the gift;*® a legacy which fails by rea- 
son of the death of the legatee before the death of the 
testator, where no other words are found in the will 
to prevent such a lapse.®° The doctrine of lapse ap- 
plies indiscriminately to gifts with or without words 
of limitation,®! to gifts to charitable institutions as 


[a] Such son is not entitled to ex-)Erdman’s Adm’r 
amine books or be furnished state- 
ment concerning advancements. Du 


Brul v. Du Brul, 8 Ohio App. 281. 43. 
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ae Trustee, 16 S.W.(2d) 756, 229 Ky. 


In re Harris’ Hstate, 72 A. 912, 
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well as gifts to natural persons,®? and to devises of 
real property as well as bequests of personal estate ;5* 
but the doctrine will not be extended beyond cases 
falling strictly within it,54 and whenever it can be 
done consistently with legal principles and the mani- 
fest intent of the testator, estates will be held to vest 
in preference to declaring them lapsed.5> The legal 
effect of a lapse is the same as if the name of the 
legatee or devisee had been left blank.®® 


[§ 2255] 2. Cause-of Lapse—a. In General. The 
term “lapsed legacy” is generally applied to a testa- 
mentary gift which has become inoperative by rea- 
son of the death, in the lifetime of the testator, of the 
person named as legatee or devisee,°* but the expres- 
sion is sometimes used in cases where a bequest has 
failed by the happening, in the testator’s lifetime, 
of some event other than that of death.°* It has been 
held error to hold that a devise of land lapsed because 
the testator failed to provide for the payment of his 
debts.°°® 


[§ 2256] b. Death of Beneficiary®°—(1) Before 
cath of Testator. It is familiar law that a lecacy 
lapses by the death of the legatee in the lifetime of 
the testator,®+ unless there be words of substitu- 


Erdman’s Wx’r]1001, 317 Mo. 556; Martin v. Lachasse, 


47 Mo. 591; Albany Hospital v. Al- 
bany Guardian Society and Home for 
the Friendless, 131 N.Y.S. 1017. 


49. Hawley v. James, 5 Paige (N.|}82 Vt. 199; 
Gratt. (68 Va.) 902. 

44. Pnsley v. Ensley, 58 S.W. 288, 
105 Tenn. 107. 


[a] Prevision of will that interest 
shall not be charged will be accorded 
effect. Schneider’s Appeal, 16 Pa. 407. 


45. Ezell v. Head, 27 S.E. 720, 99 
Ga. 560: Kelly v. McCallum, 83 N.C. 
563 (both cases dealing with the 
emancipation of slaves). 


46. Effect of republication of will 
on zepeod legacy see supra § 575 in 
68 C.J. 


“Lapsed devises” and “void devises” 
distinguished see infra § 2556. 


47. Lapsed appointment under pow- 
er-see Powers § 142. 


48. Booth v. Baptist Church, 28 N. 
BE. 238, 126 N.Y. 215, 242; In re Mills’ 
Will, 200 N.Y.S. 701, 702, 121 Misc. 
147; Sherman v. Richmond Hose Co. 
No. 2, 166 N.Y.S. 586, 589,.101 Mise. 
62 [mod on other grounds 175 N.Y.S. 
8, 186 App.Div. 417]. 


[a] Similar definition “A lapsed 
legacy is one that never vests because 
of (1) the death of the legatee, before 
the testator, or (2) if the legatee sur- 
vive the testator he dies before his 
interest vests under the will.” Sor- 
rels v. McNally, 105 So. 106, 109, 89 
Fla. 457. 


49. Booth v. Baptist Church, 28 N. 
E. 238, 241, 126 N.Y. 215, 242; Sher- 
man, v. Richmond Hose Co. No. 2, 166 
N.Y.S. 586, 589, 101 Mise. 62 [mod on 
other grounds 175 N.Y.S. 8, 186 App. 
Div. 417]. 

50. Meeker v. Meeker, 4 Redf.Surr. 
GNEY 229715308 

51. In re Wells’ Will, 21 N.E. 137, 
113 UNeY. 09.6, LO -Am-S.R. 4572) Ino re 
Reynolds, 178 N.Y.S. 821, 109 Misc. 
453 [aff 181 N.Y.S. 951]. 

52. In re Mills’ Will, 
701, 121 Misc. 147. 


53. Philbert v. Campbell, 296 S.W. 


We) ols 

41. Thorn v. De Breteuil, 83 N.Y.S. 
849, 86 App.Div. 405 [mod on other 
grounds 71 N.E. 470, 179 N.Y. 64]; 
Breckinridge v. Breckinridge’s Adm’r, 
31 S.E. 892, 98 Va. 561. 

42. I1l.—Heitzig v. Goetten, 180 N. 
BE. 428, 347 Ill. 619. 

Ky.—Erdman’s Adm’r v. Erdman’s 
Ex’r and Trustee, 16 S.W.(2d) 756, 229 
Ky. 162. 

N.Y.—Thorn v. De Breteuil, 83 N.Y. 
S. 849, 86 App.Div. 405 [mod on other 
grounds 71 N.E. 470, 179 N.Y. 64]. 


Pa.—Schneider’s Appeal, 16 Pa. 407. 


Tenn.—Ensley v. Ensley, 58 S.W. 
288, 105 Tenn. 107. 
Compare Prevette v. Prevette, 164 


S.E. 6238, 203 N.C. 89 (a sum borrow- 
ed by a devisee from the executrix is 
not an advancement in law, and while 
a provision in a note given therefor 
that it shall be considered an advance- 
ment and be accounted for by him out 
of his interest in his father’s estate is 
binding on him, it does not constitute 
a lien on land in the hands of a per- 
son to whom he conveyed all his 
right, title, and interest in the estate 
of his father). 


[a] Will applied.—Where a testa- 
tor, to equalize advancements previ- 
ously made to children and_ other 
grandchildren, gives a grandchild one 
thousand two hundred dollars per an- 
num, until final distribution, and au- 
thorizes his executor to transfer to 
her a house and lot for a home, “the 
value of said property to be charged 
to her as a part of the portion of my 
estate that will be coming to her on 
making final distribution,” the con- 
veyance of the.house by the executor 
will not affect thereafter the payment 
to her of the one thousand two hun- 
dred dollars per annum. Hart v. 
Downing, 70 Pa.Super, 105. 


[b] Recipient need not repay ad- 
vancement out of his own means.— 


200 N.¥Y.S. 


Cabells v. Puryear, 27 54, 
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Philbert v. Campbell, 296 S.W. 
1001, 817 Mo. 556; Martin v. Lachasse, 
47 Mo. 591; Crecelius v. Horst, 9 Mo. 
App. 51 [aff 78 Mo. 566]. 


55. In re Freeman’s Estate, 124 N. 
W. 804, 146 Iowa 38; Martin v. La- 
chasse, 47 Mo. 591; Ohio Savings Bank 
& Trust Co. v. Clark, 7 Ohio App. 6. 


eee Robinson v. McIver, 63 N.C. 


57. See infra § 2256. 
58. See infra §§ 2266-2272. 


59. MacIntyre v. McLean, 133 S.B. 
471, 162 Ga. 280. 


60. Gift to person dead at time of 
execution of will as: 


Causing lapse sge infra § 2294. 
Void see infra § 2297. 


61. U.S.—Robison v. Portland Fe- 
male Orphan Asylum, 8 S.Ct. 327, 123 
U.S. 702, 31 L.Ed. 293; Barnes’ Heirs 
Coie 2 F.Cas.No. 1,014, 3 Cranch 


Ala.—Little vy. Ennis, 92 So. 167, 207 
Ala. 111; Caldwell v. Caldwell, 85 So. 
493, 204 Ala. 161; Woodroof v. Hund- 
Ley 539) DOr 90, LAT Alan 28 te 


Ark.—Gibbons vy. Ward, 171 S.W. 
90, 115 Ark. 184; Galloway v. Darby, 
151 S.W. 1014, 105 Ark. 558, 44 L.R.A. 
N.S. 782, Ann.Cas.1914D 712. 


Cal.—In re McCurdy’s Estate, 240 
P. 498, 197 Cal. 276; Matter of Mur- 
phy’s Estate, 106 P. 230, 157 Cal. 63, 
137 Am.S.R. 110; Matter of Sutro’s 
Bstatey 72° PP. 827, £39 Calg si iat- 
ter of Pfuelb’s Hstate, 48 Cal. 643 [aff 
Myr.Prob. 38]; O’Neil v. Ross, 277 
P. 123, 98 Cal.App. 306; In re Goetz’s 
Estate, 109 P. 492, 13 Cal.App. 292. 


Colo.—Gibson y. Hills, 272 P. 660, 
84 Colo. 596. 


Conn.—Miller vy. Metcalf, 58 A. 743, 
77 Conn. 176; Jackson v. Alson, 34 A. 
1106, 67 Conn. 249; Bill v. Payne, 25 
A. 354, 62 Conn. 140. 


Del.—University of Delaware v. 
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Equitable Trust Co., (Ch.) 160 A. 754; 
Equitable Trust Co. v. Banning, 149 


AS 432) 1% Del Ch. 9532 Cooch#v. Clark, 
68 Av 24%, 8. Del. Chex,299:; 

D.C.—Capron v. Capron, 17 D.C. 
340. 


Ga.—Crawley v. Kendrick, 50 S.E. 
41, 122 Ga. 188, 2 Ann.Cas. 643. 


Ill.— Belleville Sav. Bank v. Ane- 
shaensel, 131 N.E. 682, 298 Ill. 292; 
Dunn vy. Kearney, 123 N.E. 105, 288 
Ill. 49, 54 [cit Cyc]; Walker v. Walk- 
err lS INE Be Oi 4 283) i das alent 
v. Royce, 113 N-B. 71, 274 Ill. 162; 
Tea v. Millen, 101 N.E. 209, 257 M11. 
624, 45 L.R.A.N.S. 1163; Lash v. Lash, 
70 N.E. 1049, 209 Ill. 595, 9 Prob.Rep. 
Ann. 535; Rudolph Vv. Rudolph, 69 N. 
BH. 834, 307 Tl. 266, 99 Am.S.R. 211; 
Dorsey v. Dodson, 67 N.E. 395, 203 Tl. 
82,16 rob. Rep. Ann. 610; Thornley Vv. 
Kershaw, 109 I1l.App. 113 [aff 68 N.E. 
482, 204 il. 266]. 


Ind.—Collins v. Collins, 25 N.E. 704, 
DaNGEe et OOh. 126 Ind. “5595 Wiestwv. 
West, 89 Ind. 5295 Maxwell v. Feath- 
erston, 83 Ind. 339; Holbrook v. Mc- 
Cleary, 79 Ind. 167; Gray v. Bailey, 
42 Ind. 349; awards v. Beard, 134 
N.E. 203, 77 Ind.App. 478. 


Iowa.—In re Freeman's Ustate, 124 
N.W. 804, 146 Iowa 38; In re Over- 
dieck’s Will, 50 Iowa 244. 


Ky.—Garrard v. Kendall, 121 S.W. 
997; Armstrong v. Armstrong, 14 asd 
Mon. 333: Davis’ Heirs v. Taul, 6 
Dana 51; Gore v. Stevens, 1 Dana 201, 
25 Am.D. 141. 


La.—Succession of Wilcox, 116 So. 
192, 165 La. 803; Dougart’s ‘Succes- 
sion, 30 La.Ann, 268; Foucher’s Suc- 
cession, 18 La.Ann. 409. 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61; Jones v. Warren, 128 A. 
1, 124 Me. 282; In re McKellar, 96 A. 
734, 114 Me. 421; Adams v. Legroo, 
89 A. 68, 111 Me. 302; Farnsworth v. 
Whiting, 66 A. 831, 102 Me. 296; Stet- 
son v. Eastman, 24 A. 868, 84 Me. 366; 
Morse v. Hayden, 19 A. 4438, 82 Me. 
227; Keniston v. Adams, 14 A. 203, 
80 Me. 290; Snow v. Snow, 49 Me. 
159; Anderson v. Parsons, 4 Me. 486. 


Md.—Livingston v. Safe Deposit & 
Trust Co. of Baltimore, 146 A. 432, 157 
Md. 492; Fisher v. Wagner, 71 A. 999, 
109 Md. 243, 21 L.R.A.N.S. 121; Ege 
v. Hering, 70 A. 221, 108 Md. 391; 
Dulany v. Middleton, 19 A. 146, 72 Md. 
ON ee Trappe Vv. Frazier, 4 Harr.&J. 446. 


Mass.—McInnes vy. Spillane, 185 N. 
®. 47; Thompson v. Pew, 102 N.EH. 
122, 214 Mass. 520; Horton v. Harle, 
88 N.B. 1135, 162 Mass. 448; Bryson 
vy. Holbrook, 34 N.E. 270, 159 Mass. 
280; Wood v. Seaver, 33 N.B. 587, 158 
Mags. 411; McGreevy v. McGrath, 25 
N.E. 29, 152 Mass. acs latin we iv 
ton, 5 N.E. 649, 141 Mass. 843; Kimball 
Ws Story, 108 Mass. 382; Lombard v. 
Boyden, 5 Allen 249; Workman v. 
Workman, 2 Allen 472; Jackson v. 
Roberts, 14 Gray 546; Prescott v. 
Prescott, 7 Metc. 141; Ballard v. Bal- 


lard, 18 Pick, 41; Carpenter v. Heard, 
14 Pick. 449; Fisher v. Hill, 7 Mass. 
86. 


Mich.—Keasey v. Engles, 242 N.W. 
878, 259 Mich. 178; In re Spier’s Hs- 
tate, 195 N.W. 430, 224 Mich. 658; 
Pittman v. Burr) 44> NW. 95d; 279 
Mich. 539; Mann vy. Hyde, 39 N.W. 78, 
71 Mich. 278. 


Miss.— Rainey v. Rainey, 87 So. 128, 
124 Miss. 780; Cady v. Cady, 7 So. 
216, 67 Miss. 425. 


Mo.—Snow v. Ferril, 8 S.W.(2d) 
1008, 320 Mo. 543; Philbert v. Camp- 
bell, 296 S.W. 1001, 3.07 MO. 15510590100 
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Louis v. Curby, 164 S.W. 485, 255 Mo. 
393; Martin v. Lachasse, 47 Mo. 591; 
In re Buck’s Estate, 220 S.W. 716, 204 
Mo.App. 1; Crecelius v. Horst, 9 Mo. 
App. 51 [aff 78 Mo. 566]. 


Mont.—Hash y. Hash, 208 P. 605, 64 
Mont. 118. 


Neb.—In re Strelow’s Hstate, 
N.W. 251, 117 Neb. 168. 


N.H.—Loveren y. Donaldson, 45 A. 
715, 69 N.H. 639; Page v. Eldredge 
Public Library, 45 A. 411, 69 N.H. 575; 
Goodwin v. Colby, 13 A. 866, 64 N.H. 
401% ‘Etall” vy. Smith, 62 SNwB 144; 
Brown v. Brown, 43 N.H. 17. 


N.J.—Smith v. Curtis, 29 N.J.Law 
345; Kutschinski v. Bourginynon, 139 
A. 596, 102 N.J.Eq. 89; Appeal of Bell, 
133 A. 481, 99 N.J.Eq. 835 [aff 135 A. 
915, 100° N:J-hq:. 567]; .. Stenneck .v. 
Kolk, 111 A. 277, 91 N.J.Eq. 382; Voor- 
hees v. Singer, 68 A. 217, 73 .N.J.Eq. 
5382; McKiernan v. Beardsley, 73. A. 
815, 72 N.J.Eq. 283; Varick v. Smith, 
61 A. 151, 69 N.J.Eq. 505; Reichle v. 
Steitz, 56 A. 741, 64 N.J.Eq. 789; Mur- 
phy v. McKeon, 32 A. 874, 53 N.J.Eq. 
406; Ward v. Dodd, 5 A. 650, 41 N.J. 
Hq. 414; Barnet v. Barnet, 3 A. 401, 
40 N.J.Eq. 380; Cook vy. Lanning, 3 
AL 13 2) 40 IN. JG 869s) Chadwicks "vy. 
Chadwick, 37 N.J.Eq. 71; Huston v. 
Read, 32 N.J.Eq. 591; Dildine v. Dil- 
dine, 32 N.J.EXq. 78; Hand v. Marcy, 
28 N.J.Eq. 59; Tindall’s Ex’rs v. Tin- 
dall, 24 N.J.Hq. 512. 


N.Y.—In re Werlich, 130 N.E. 632, 
30) N.Y. 516% In re LTamareo,, J150N. 
EH. 462, 220 N.Y. 225; Wallace v. Dichl, 
95 N.B. 646, 202 N.Y. 156, 33 L.R.AN, 
S. 9; Langley v. Westchester Trust 
Co., 73 N.B. 44, 180 N.Y. 326, 10 Prob. 
Rep.Ann. 457; Hard v. Ashley, 23 N. 
H. 177, 117 N.Y. 606; In re Wells, 21 
INGE L387, 113 NY. 396; LOPAm. SiR 4575 
Robins v. McClure, 3 N.E. 663, 100 N. 
Y. 328, 53 Am.R. 184; In re Benson, 96 
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N.Y. 499, 48 Am.R. 646; Embury v. 
Sheldon, 68 N.Y. 227, 2 Abb.N.Cas. 
404; Vernon v. Vernon, 53 N.Y. 351; 


Gul) y. Brouwer, 37 NY. 
TranservA.. 86" bafl, 31 Howser 1285 
Van. Beureny ve Dash, 30) Noy. 
Downing v. Marshall, 23 N.Y. 366, 80 
Am.D. 290, 23 How.Pr. 4; In re Ford- 
ham’s Will, 197 N.Y.S. 448, 204 App. 
Div. 878 [rev on other grounds 139 N. 
EK. 548, 235 N.Y. 384]; In re Neydorff, 
184 N.Y.S.°551, 193 App.Div. 531; Koch 
v. Ellwood, 123 N.Y:.S. 502, 1388 App. 
Div. 584; Roberts v. Bosworth, 95 N. 
Y.S. 239, 107 App.Div. 511; Matter cf 
Hafner, 61 N.Y.S. 565, 45 App.Div. 
549; Wescott v. Higgins, 58 N.Y.S. 938, 
42 App.Div. 69 [aff 53 N.Y.S. 109, 24 
Misc. 22, and aff 62 N.E. 1101, 169 N. 
Yo.582)5 (Wood vi Hubbard, 51 iNvy-Ss: 
526, 29 App.Div. 166 [rearg den 53 
N.Y.S. 1119, 31 App.Div. 635]; Robins 
Vv. McClure, 33 Hun 368, 67 How.Pr. 
83 [aff 3 N.E. 663, 100 N.Y. 328, 53 Am. 
R; 184]: Hillis v. Hillis, 16 Hun U6 
In re Bell’s Will, 253 N.Y.S. 118, 141 
Misc, 720; In re Mott’s Estate, 244 N. 
Y.S. 187, 187 Misc. 99; Keefe v. Keefe, 
23:6 UNSYaSial 1.0) Lod MIS cm Obs lnere 
Phelps Will, 232 N.Y.S. 418, 133 Mise. 


50; In re Brige’s Will, 228 N.Y.S. 
68 2, 131 Mise. 720; In. re Steffan’s 
Will, 221 N.Y.S. 534, 129 Mise. 118; 


In re Sargent’s Hstate, 211 N-Y.S. 
778, 125 Mise. 498; In re Schloss’ Es- 
tate, 204 N.Y.S. 85, 122 Mise. 365 [aft 
212 N.Y.S. 914, 215 App.Div. 705]; In 
re O’Reilly’s Ex’rs, 201 N.Y.S. 68, 121 
Misc. 100; In re Watt’s Estate, 182 N. 
YS: 91.0, 112 Mise: 300s. Utica!) Trust 
& Deposit Co. v. Thompson, 149 N.Y.S. 
392, 87 Misc. 31; In re Leavitt's Es- 
tate, 148 N.Y.S. 758, 86 Misc. 609, 12 
Mills Surr. 373; In re Fassig’s Hs- 
tate, 143 N.Y.S. 494, 82 Mise. 234, 11 
Mills Surr. 72; In re Mayo’s Will, 136 
N.Y.S. 1066, 76 Misc. 416, 9 Mills Surr. 
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274; Matter of Kleeman, 115 N.Y.S. 
982, 61 Mise. 560, 7 Mills Surr. 45; 
Grage v. Grage, 94 N.Y.S. 53, 46 Misc. 
197; People’s Trust Co. v. Flynn, 89 
N.Y.S. 706, 44 Misc. 6 [rev on other 
grounds 94 N.Y.S. 436, 106 App.Div. 
78]; Matter of Woolley, 77 N.Y.S. 934, 
38 Mise. 353, 3 Mills Surr. 169 [mod 79 
N.-Y.S. 513, 78 App.Div. 2241s In re 
Riches, 75 N.Y.S: 937, 37. Mise. 464, 2 
Mills Surr. 549; Matter of Whiting, 68 
N.Y.S. 733, 33 Mise. 274, 2 Mills Surr. 
73; Matter of Klingensmith, 58 N.Y.S. 
875, 29. NVY Giv.Proc. 695° oimbait ays 
Chappel, 18 N.Y.S. 30, 27 Abb.N.Cas. 
437; In re Champion’s Estate, 15 N.Y. 
S. 768; In re Smith’s Estate, 11 N.Y.S. 
783; Mount v. Mount, 3 N.Y.S. 190; 
Cook v. Munn, 12 Abb.N,.Cas. 344, 65 
How.Pr. 514, 2 Dem.Surr. 49; Fry v. 
Smith, 10 Abb.N.Cas. 224, 4 Month. 
L.Bul. 58; Wetmore v. Peck, 66 How. 
Pr. 54, 4 Month.L. Bul. 73,.75, 76; How- 
ard v. Barnes, 65 How.Pr. 122; An- 
thony v. Brouwer, 31 How.Pr. 128 [aff 
37 N.Y. 549, 5 Transcr.A. 86]; Bishop 
v. Bishop, “4 Hill 138; Mowatt v. 
Carow, 7 Paige 328, 32 Am.D, 641; 
Hawn v. Banks, 4 Edw. 664; Bolles 
v. Bacon, 3 Dem.Surr. 43; Taylor v. 
Wendel, 4 Bradf.Surr. 324; Armstrong 
v. Moran, 1 Bradf.Surr. 314; Williams 
v. Seaman, 8 Redf.Surr. 148. 


N.C.—Stevenson vy. Wachovia Bank 
&- Trust=Co.. GL 7S iby 285 e202 Nee 
92; Litaker v. Stallings, 156 S.E. 94, 
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SB TS SSB IN. Ce. Die sein vapiieyaene 
Churchill v. Martin, 90 N.C. 643; Gor- 
don v. Pendleton, 84 N.C. 98; Coley 
v. Ballance, Mebane v. 
Womack, 55.N.C. 293; “Woods” vy. 
Woods, 44 N.C. 290; Smith vy. Wise- 
man, 41 N.C. 540; McCorkle v. Sher- 
lel ING Cee tuition: Lindsay v. Pleasants, 
39 N.C. 320; Hester v. Hester, 37 N. 
C.43303) maylor v;- Lucas; ii N-Cet os 


Ohio.—Medina County Nat. Bank vy. 
Foreman, 162 N.E. 42, 44, 119 Ohio St. 
17 [aff 161 N.E. 366, 27 Ohio Avp. 400, 
and cit Cyc]; McNeal v. Peirce, 75 
NEE. 93850 73 ODIO (St. f,adsbope Aun seine 
695, 1) ReALN.S.1117;" 4° Ann Caesar 
and note; Baker v. Carpenter, 68 N.E. 
577, 69 Ohio St. 15; Woolley v. Pax- 
son, 24 N.B. 599, 46 Ohio St. 307; 
Evers v. Williams, 184 N.E. 19, 43 
OChio App. 555: Hess v. American 
Bible Soc., 26 Ohio Cir.Ct.N.S. 439; 
Thomas v. Hobson, 30 Ohio Cir.Ct. 
214; Uniontown Reformed Church v. 
Wise, 17 Ohio Cir.Ct. 659, 6 Ohio Cir. 
Dec. 703; Evers v. Williams, 29 Ohio 
NEP.N OS. 197%; LOO eit Cycis 


Pa.—In re Simpson’s Estate, 156 
AT, "304 1P a. 3916, 97S Aner. 989; In 
re Garrett's Estate, 93 A. 999, 248 Pa, 
199; In re Hells’ Estate, 86 A. 877, 
239 Pa. 385; In re Murphy’s Estate, 
SOAL 70. 184 Pa. 310, 68 Am.S.R. 802; 
Gorgas’ ‘Estate, 31 A. 86; L616 Rar 269 
[aff 3 Pa. Dist. 360, 14 Pa. Co. 65573 int 
re Waln’s Hstate, 27 A. 59, 156 Pa. 
194 [aff 2 Pa.Dist. 102, 12 Pa.Co. 385]; 
Powell’s Hstate, 22 A. 92, 188 Pa. 322; 
Barnett’s Appeal, 104 Pa, 342; State 
University’s Appeal, 97 Pa. 187; Wil- 
liams v. Neff, 52 Pa, 326; Comfort v. 
Mather, 2 Watts & S. 450, 37 Am.D: 
523; Allison v. Kurtz, 2 Watts 185; 
Dickinson v. Purvis, 8 Serg.&R. 71; 
Weishaupt v. Brehman, 5 Binn. 115; 
Sword’s Lessee v. Adams, 3 Yeates 
34;  Ware’s Lessee v. Fisher, 2 
Yeates 578; Robinson v. Martin, 2 
Yeates 525; In re Witte’s HWstate, 157 | 
A. 328, 102 Pa. Suver. 535; In re Bueh- 
ler’s Hstate, 16 Pa.Dist.&Co. 524; Bs- 
linge’s Estate, 15. Pa.Dist.& So, 2368 
Buttner’s Estate, 29 Pa.Dist. 815; In 
re Garrett,’ 28 “Pa, Dist, 713% Rollins 
Eist., 23 Pa.Dist: 288; Crawford’s Hist. 
18 Pa. Dist, 594; Simmons’ Bst., 17 Pa. 
Dist. “629. Grege Vv. Keenan, ead! 22h 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion®? or other provisions in the will,** or by stat- 
This rule is recognized by ex- 
press provisions of the statutes in some jurisdic- 
The doctrine has been held to apply wheth- 
er or not the testator knew, in his lifetime, of the 
death of such legatce or devisee,*® or whether the lat- 


ute,®* against a lapse. 


tions.®® 


ter died testate or intestate.®? 


“Lapsed devise” and “void devise’ distinguished. 
In the former ease the devisee dies in the intermedi- 
ate time between the making of the will and the death 
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void from the beginning, as if the devisee be dead 
when the will was made.®$ 


[§ 2257] (2) After Death of Testator but before 
Vesting of Interest. 
lapse where the legatee or devisee dies after the tes- 
tator, but before his interest under the will has vest- 


A legacy or devise will also 


ed,®° and this may be so by express provision of the 


will.7° 


[§ 2258] (3) After Vesting of Interest. 
general rule there can be no lapse after the legacy or 


As a 


of the testator, but in the latter case the devise is | devise has once vested.71 Accordingly, where the in- 


Dist. 262; Worsley’s Estate, 4 Pa 
Dist..177, 36 Wkly.N.C. 247; Coffin’s 
Hst., 4 Pa.Dist. 93, 367 Wkly.N.C. 71; 
Niblock’s Pist., 27- Pa.Co;} 1935". Com, 
v. Nase, 1 Ashm. 242; Ryan’s Estate, 
2 Chest.Co. 225;. Murray v. Yard, 12 
Phila. 441; Smith’s Estate, 12 Phila. 
138. 


R.I.—Thomas v. Rhode Island Hos- 
pital Trust Co., 147 A. 884, 50 R.I. 369; 
Fiske v. Fiske, 59 A. 740, 26 R.I. 509, 
10 Prob.Rep.Ann. 350; In re Kimball’s 
Will, 40 A. 847; 20 R.I. 619; Almy v. 
goues, 21 A. 616, LTRs 265, d2. R.A. 

14. 


S.C.—Torre v. Chesnut, 156 S.E. 906, 
159 S.C. 282, 74 A.L.R-540; Busby v. 
Busby, 140- S.H. 801, 142 S.C. 395+ 
Rivers v. Rivers) 15 S:-B. 137, 36 S.C. 
802; Pratt v. McGhee, 17 S.C. 428. 


S.D.—In re Olson’s Estate, 234 N.W. 
649, 620, 57 S.D. 639 [cit Cyc]. 


Tenn.—Meacham y. Graham, 39 S. 
W. 12, 98 Tenn. 190; Dixon v. Cooper, 
12 S.W. 445, 88 Tenn. 177; Morton v. 
Morton, 2 Swan 318; Strong v. Ready, 


9 Humphr. 168; Oliver vy. Turner, 7 
Tenn.Civ.A. 260. 

Tex.—Coleman v. Jackson, (Civ. 
ADD 26 S.Wao 17s; Watkins®= v, 


Blount, 94 S.W. 1116, 43 Tex.Civ.App 
460. 


Vt.—Colburn vy. Hadley, 46 Vt. 71. 


Va.—Gardner v. Gardner, 148 S.E. 
(81,152 Va. 677;. Kent v. Kent, 55 S.E. 
564, 106 Va. 199. 


Wash.—In re Hutton’s Estate, 180 
P. 882, 106 Wash. 578, 3 A.L.R. 1673; 
In re Renton’s Estate, 39 P. 145, 10 
Wash. 538. 


Wis.—In re Johnson’s Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575; 
In re Doe’s Will, 212 N.W. 781, 192 
Wis. 333. ‘ 


BPng.—In re Taylor, [1931] 2 Ch. 
237; In re Graham, [1929] 2 Ch. 127; 
In re Pinhorne, [1894] 2 Ch. 276; In 
re Roberts, 30 Ch.D. 234; Doe v. Shef- 
field, 13 Hast 526, 104 Reprint 475; 
Roe v. Fludd, Fortesc. 184, 92 Reprint 
811; Wright v. Hall, Fortese. 182, 92 
Reprint 810, 8 Mod. 222, 88 Reprint 
159; Gittings v. McDermott, 2 Myl.& 
K. 69, 7 Eng.Ch. 69, 39 Reprint 870; 
Doe v. Scott, 3 M.&S. 300, 105 Reprint 
624; Brett v. Rigden, Plowd. 340, 75 
Reprint 516; Elliott v. Davenport, 1 
P.Wms. 88, 24 Reprint 304, 2 Vern. 
Ch. 521, 23 Reprint 935; Humberstone 
v. Stanton, 1 Ves.&B. 385, 35 Reprint 
150; Marlborough v. Godolphin, 2 
Ves. 61, 28 Reprint 41; Stewart v. 
Jones, 3 De G.&J. 532, 60 Eng.Ch. 413, 
44 Reprint 1373; Drakeford v. Drake- 
ford, 33 Beav. 43, 55 Reprint 282; In 
re Chaplin, 33 L.J.Ch. 183; In re Gib- 
son, 2 Johns.&H. 656, 70 Reprint 1222; 
Morley v. Bird, 3 Ves.Jr. 629, 30 Re- 
print 1192; Page v. Page, 2 P.Wms. 
489, 24 Reprint 828, Str. 820, 93 Re- 
print 871; Culsha v. Cheese, 7 Hare 
236, 27 Eng.Ch. 2386, 68 Reprint 97; 
Doe v. Underdown, Willes 2938, 125 
Reprint 1179. 


Man.—Re Ferguson, 18 Man. 532. 


aie ees v. Purdy, 43 N.S. 


Ont.—Re Denton, 25 Ont.L. 505, 21 
Ont.W.R. 352, 3 Ont-W.N. 678: Re 
Sproule, 17 Ont. 334; Re Kerley, 19 
Ont.W.N. 435; Re Heal, 13 Ont.W.N. 
285; Re Eddy, 12 Ont.W.N. 143; Brad- 
ley v. Wilson, 13 Grant Ch. 642. 


[a] Reasons for rule.—(1) “The 
reason for the rule is that a will, in 
its nature, is ambulatory, and does 
not become operative until the death 
of the testator, and, until that event, 
the legacy has never vested.” Ed- 
wards v. Beard, 134 N.E. 203, 204, 77 
Ind.App. 478; In re Well’s Will, 21 
INSEE Te LSS lo RING ito OOpt dL OpeAINES. 
R. 457. (2) “The reason of the rule 
for a lapse in the case of an ordinary 
legacy is that there is no one in 
whom a legacy can vest at the time 
of the testator’s death.” Edwards v. 
Beard, supra. 


[b] Where testator and legatee die 
at the same time as the result of an 
accident, the legacy lapses. Lyford 
v. McFetridge, 117 N.E. 589, 228 Mass. 
285; Batchelder, Petitioner, 18 N.E. 
225, 147 Mass. 465; Cowley v. Knapp, 
42 N.J.Law 297. 


{c] Legacy under spouses’ joint 
will to their daughter-in-law on the 
survivor’s death lapsed on the daugh- 
ter-in-law’s death before that of the 
survivor. Keasey v. Eingles, 242 N. 
W. 878, 259 Mich. 178. 


62. See infra § 2276. 

68. See infra § 2275. 

64 See infra § 2279. 

65. See statutory provisions. 

fa] In California Civ. Code § 1343, 


providing that, if a devisee die dur- 
ing the testator’s lifetime, a devise 
to him fails unless an intention ap- 
pears to substitute some other in his 
place, with immaterial exceptions, 
the canon of construction that such 
an interpretation should be given to a 
will as will prevent intestacy to any 
portion of the estate cannot be in- 
voked to set aside the statute declar- 
ing such effect. In re Murphy’s Es- 
tate, 106 P. 230, 157 Cal. 63, 137 Am. 
S.R. 110. 


66. Springer v. Congleton, 30 Ga. 
6; Dildine v. Dildine, 32 N.J.Eq. 

Hatcher v. Robertson, 23 S.C.Eq. 
9 12 S.W. 445, 


§: Dixon y. Cooper, 
Tenn. 177. 


67. Dixon v. Cooper, supra. 


68. Murphy v. Mcixeon, 32 A. 374, 
53 N.J.Eq. 406, 409 [cit Kent Comm.]. 
See Mann v. Hyde, 39 N.W. 78, 80, 71 
Mich. 278 (where it was said: “In 
some places a distinction has been 
taken between lapsed devises and 
lapsed legacies’’). 


69. Cal.—tIn re Hinckley’s, Estate, 
Myr.Prob: 189; In re Triest’s Estate, 
236 P. 930, 72 Cal.App. 268. 


D.C.—Myers v. Adler, 17 D.C. 515, 1 
L.R.A. 432; Cropley v. Cooper, 7 D.C. 
926 [rev 9 Wall. (U.S.) 167, 22 L.Ed. 


on 
78 
17 
88 


109]. 
Ga.—Usry v. Hobbs, 58 Ga. 32. 


Tll.—Kleinhans v. Kleinhans, 97 N. 
E. 1077, 258 Ill. 620; Gillett v. Gil- 
lett, 109 Ill.App. 75 [aff 70 N.E. 704, 
208 Ill. 498, 100 Am.S.R. 234]. See 
Devine v. Steffen, 189 Ill.App. 196. 


Ind.—Edwards v. Beard, 134 N.E. 
208, 77 Ind.App. 478. 


Iowa.—McClain y. Capper, 67 N.W. 
102, 98 Iowa 145. 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Giddings v. Gillingham, 
81 A. 951, 108 Me. 512. 


Mass.—Sewall v. Elder, 181 N.E. 
720, 279 Mass. 473; Minot v. Doggett, 
77 N.BH. 629, 190 Mass. 435: Cook v. 
Hayward, 51 N.E. 1075, 172 Mass. 195: 
Pollock v. Farnham, 31 N.E. 298, 156 
Mass. 388. 


Minn.—Brookhouse y. Pray, 100 N. 
W. 235, 92 Minn. 448. : 


N.J.—Garland v. Smiley, 26 A. 164, 
51 N.J.Eq. 198; Garthwaite’s Ex’r v. 
Lewis, 25 N.J.Eq. 351. 


N.Y.—Clark v. Cammann, 54 N.E. 
709, 160 N.Y. 315; Hunt v. Wickham, 
190 N.Y.S. 16, 197 App.Div. 800; Jn 
re Central Union Trust Co. of New 


York, 2183 NoYoS. 671.) 1938 Appin 
292; In re Bloodgood’s Estate, 222 
N.Y.S. 345, 129 Misc. 398; Valentine 


v. Aycrigg, 219 N.Y.S. 577, 128 Misc. 
635; Matter gf Denham, 114 N.Y.S. 
933, 61 Misc. 211, 7 Mills Surr. 18; 
People’s Trust Co. v. Flynn, 89 N.Y.S. 
706, 44 Mise. 6 [rev on other grounds 
94 N.Y.S. 436, 106 App.Div. 78]; In re 
Boyce’s Estate, 74 N.Y.S. 946, 37 Misc. 
146, 2 Mills Surr. 469; Koezly v. Koez- 
ly; 65 NSY.Sii613) Sle Mise. 13975 i De= 
lavergne v. Dean, 45 How.Pr. 206; 
Williams v. Seaman, 3 Redf.Surr. 148; 
Phyfe v. Phyfe, 3 Bradf.Surr. 45. 


Ohio.—Wilson v. Hall, 6 Ohio Cir. 
Ct. 570, 3 Ohio Cir.Dec. 589 [aff 44 N. 
BH. 1137, 53 Ohio St. 679]; Bowles v. 
Stockman, 26 Ohio N.P.N.S. 14. 


Pa.—King v. Crawford, 17 Serg.&R. 
118; In re Phillips’ Estate, 16 Pa. 
Dist.&Co. 555. 


Tex.—Lee v. McFarland, 46 S.W. 
281, 19 Tex.Civ.App. 292. 


Vt.—In re Beach’s Estate, 
GbA4reL OS Vite 708 


Eng.—In re Laing, [1912] 2 Ch. 
386; Hall v. Terry, 1 Atk. 502, 26 Re- 
print 317; Prowse v. Abingdon, 1 Atk. 
482, 26 Reprint 306; Re Eve, 93 L.T. 
aaa ae 235; In re Madge, 44 T.L.R. 


70. In re Clarke’s Estate, 284 P. 
231, 108 Cal.App. 243. 


71. Ballard v. Camplin, 67 N.E. 505. 
161 Ind. 16; Vance’s Succession, 2 
So. 54, 39 La.Ann. 371; Ballard v. 
Ballard, 18 Pick. (Mass.) 41; Sher- 
man v. Richmond Hose Co. No. 2, 166 
N.Y.S. 586, 101 Mise. 62 [mod on other 
Shp 175 N.Y.S. 8, 186 App. Div. 
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terest of the legatee or devisee under the will has 
vested, his subsequent death does not cause a lapse, 
even though it occurs before the time when such leg- 
acy or devise became payable,’? especially where the 
payment of the legacy is postponed for the conven- 
ience of the testator’s estate or the benefit of the es- 
tate on which the legacy is charged.’ 
vested equitable estate in a remainder does not fail on 
the death of the beneficiary prior to the termination 
of the life estate, but descends to the children and 
widow of the beneficiary, in the absence of a will." 


[§ 2259] (4) Legacy in Trust. 


that the trust is a personal one,?® a legacy g 
trust does not lapse by reason of the death of the 
trustee during the lifetime of the testator,‘® but laps- 


72. U.S.—Cropley v. Cooper, 19 
Wall..167, 22) L.Hd.'109 [rev 7 DC; 
226]. 

Conn.—Newberry v. Hinman, 49 
Conn. 130. 

Fla.—Sorrels v. McNally, 105 So. 


106, 89 Fla. 457. 


Ill.— Dorsey v. Dodson, 67 N.H. 395, 
203 Ill. 32, 8 Prob.Rep.Ann. 610. 


Ind.—Ballard v. Camplin, 67 N.E. 
505, 161 Ind. 16. 


Iowa.—In re Phearman’s Estate, 
232 N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674. 

Ky.—Sherley v. Sherley, 232 S.W. 
58, 192 Ky. 122; Park v. McCombs, 
142 S.W. 401, 146 Ky. 327. 


La.—Leonora v. Scott, 10 La.Ann. 
651. 

Me.—Real Estate Title Ins. & Trust 
Co. of Philadelphia v. Dearborn, 109 
A. 816, 119 Me. 168. 


Mass.—Barton y. Bigelow, 4 Gray 
358; Fay v. Sylvester, 2 Gray 171. 


Mich.—Hibler v. Hibler, 62 N.W. 
361, 104 Mich. 274. 


N.J.—Thomas’ Ex’rs v. Anderson’s 


Adm’r, 21 N.J.Hq. 22.. 
N.Y.—In re Gardner, 35 N.&, 439, 
140 N.Y. 122; Goebel v. Wolf, 21 N. 


EH. 388, 113 N.Y. 405, 10 Am.S.R. 464; 
Matter of Mahan, 98 N.Y. 372 [aff 32 
Hun 73]; Manice v. Manice, 43 N.Y. 
303 [mod 1 Lans. 348]; ‘Traver. v. 
Schell, 20 N.Y. 89; In re Hedger’s Hs- 
tate, 9 N.Y.S. 347, 56 Hun 643; In re 
Rowland’s Will, 248 N.Y.S. 428, 139 
Mise. 335; Barker v. Woods, 1 Sandf. 
Ch. 129; Dominick v. Moore, 2 Bradf. 
Surr. 201; Van Wyck v. Bloodgood, 1 
Bradf.Surr. 154. 


Onhio.—Phillips v. Cole, 11 Ohio App. 
481; Holmden v. Craig, 16 Ohio Cir. 
Ct.N.S. 157; McGuffey v. Brooke, 13 
Ohio Dec. 873, 2 Cinc.Super. 231. 


Pa.—Wells v. Ritter, 3 Whart. 208; 
Freeman’s Estate, 18 Pa.Dist.&Co. 
158. 


R.I.—Pond y. Allen, 2 A. 302, 15 R. 
Ls 


S.c.—Bunch v. Hurst, 3 S.C.Eq. 273, 
5 Am.D, 551. 


Va.—Selby v. Morgan’s Ex’rs, 6 
Munf. (20 Va.) 156. 


Eng.—Jeale v. Titckener, Ambl. 708, 
27 Reprint 456; Tunstall v. Brachen, 
Ambl. 167, 27 Reprint 111; Locker v. 
Bradley, 5 Beav. 5938, 49 Reprint 708; 
Scurfield v. Howes, 3 Bro.Ch. 90, 29 
Reprint 425; Benyon v. Maddison, 2 
Bro.Ch. 75, 29 Reprint 42; Atty.-Gen. 
v. Crispin, 1 Bro.Ch. 386, 28 Reprint 
1192; Monkhouse v. Holme, 1 Bro.Ch. 
298, 28 Reprint 11438; Barnes v. Allen, 


Unless it appears 


WILLS 


in Fee. 


So, also, a 


remainder. ®? 


given in 
debtedness to be 


1 Bro.Ch. 181, 28 Reprint 1069; Daw- 
son v. Killet, 1 Bro.Ch, 119, 28 Reprint 
1023; Goodtitle v. Whitby, 1 Burr. 
228, 97 Reprint 287; Boraston’s Case, 
8 Coke 19a, 76 Reprint 668; Manfield 
v. Dugard, 1 Eq.Cas.Abr. 195, pl 4, 21 
Reprint 984; Cousins vy. Schroder, 4 
Sim. 23, 6 Eng.Ch. 23, 58 Reprint 9; 
In re Boam, 56 Sol.J. 142; Edwards v. 
Symons, 6 Taunt. 213, 128 Reprint 
1016; Doe vy. Lea, 3 T.R. 41, 100 Re- 
print 445; Jackson v. Jackson, 1 Ves. 
217, 27 Reprint 992; Lane v. Goudge, 
9 Ves.Jr. 226, 32 Reprint 589; Taylor 
oersuetoRe, 3 Ves.Jr. 119, 30 Reprint 


Ont.—Pollard v. Hodgson, 22 Grant 
Chee2sie 


[a] Death before probate of the 
will but after the death of the testa- 
tor does not cause a lapse. Jersey 
v. Jersey, 110 N.W. 54, 146 Mich. 660; 
Tillson v. Holloway, 134 N.W. 232, 
90 Neb. 481, Ann.Cas.1913B 78 [mod 
den 136 N.W. 44, 91 Neb. 484]; In re 
Schmidt’s Hstate, 236 P. 274, 134 
Wash. 525; In re Borchardt’s Will, 
200 N.W. ‘461, 184 Wis. 561. 


73. Myers v. Adler, 17 D.C. 515, 
L.R.A. 432; Loder v. Hatfield, 4 Hun 
Ge nomna p Sic Crea. Ore ete eelemm Nina 
; Delavergne v. Dean, 45 How.Pr. 
.Y.) 206; Harris v. Fly, 7 Paige 
ne Has Marsh vy. Wheeler, 2 Edw. 

74. Se Vv. 
W. 342, 135 Wis. 60. 


75. Hall v. Harvey, 88 A. 97, 77 
N- Hi. (82: 


76. Elmslie’s Est., 10 Pa.Dist. 397, 
28 Pa.Co. 31; Re Cotter, 34 Ont.L. 24. 


77. Cal.—In re Davis’ Estate, 165 
P. 525, 175 Cal. 198. 


Me.—Huston y. Dodge, 88 A. 888, 
111 Me. 246. 


Mass.—French y. Heywood, 102 N. 
EH. 271, 214 Mass. 582; Stanwood v. 
Stanwood, 60 N.E. 584, 179 Mass, 223. 


N.Y.—Hatch v. Bassett, 52 N.Y. 359. 


Eng.—Doe v. Ewart, 7 A.&E. 636, 
34 E.C.L. 337, 112 Reprint 609. 


{a] Thus a legacy of a house and 
lot in trust for the sole use and ben- 
efit of C, with power to collect rent, 
dispose of it by will, and with re- 
mainder over to her heirs, was held 
to lapse on the death of C in the life- 
time of the testatrix. French v. 
Heywood, 102 N.E. 271, 214 Mass. 582. 


78. Thompson vy. Thornton, 83 N. 
BE. 880, 197 Mass, 278. 


fa] Thus, where a will bequeath- 
ed the residue of the testator’s estate 
in trust, to be used by the trustee 
for the comfortable support of the 
son of the testator during his life, 


Williams, 115 N. 


[§ 2261] (6) Legacy to Debtor. 
debtor of the amount of his debt to the testator will 
lapse on his predeceasing the testator, the same as 
any other legacy,®? although it has been held other- 
wise where the testator directed the evidences of in- 


Bae 
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es where the cestui que trust predeceases the testa- 
tor’? unless there is a gift over.’® 


[§ 2260] (5) Gift of Life Estate with Remainder 
Where a will gives a life estate with re- 
mainder in fee and the life tenant dies before the 
testator, such death affects merely the interest of the 
life tenant,’® and has the effect of accelerating the 


A legacy to a 


delivered up to be canceled.** 


and at-his decease to distribute any 
residue in equal shares to the tests- 
tor’s relatives, the death of the son 
during the life of the testator did not 
cause the legacy to lapse. Thomp- 
son yv.- Thornton, 83 N.E. 880, 197 
Mass. 273. 


79. What iateren’ lapses generally 
see infra § 227 


Devolution A ipeoperter on lapse of 
precedent estate see infra § 2320. 


80. Mass.—Lyford v. McFetridge, 
117_N.H. 589, 228 Mass. 285; Prescott 
v. Prescott, 7 Mete. 141. 


N.Y.—In re Fordham’s Will, 139 N. 
WH. 548, 235 N.Y. 384. 


N.C.—Allen vy. Smith, 111 S.E. 11, 
USS INCOR 22 2n 


Pa.—In re Janney, 28 Pa.Dist. 24; 
Bruner’s Est., 31 Pa.Co. 131. 


Tex.—Lacey v. Floyd, 87 S.W. 665, 
ean 112 [rev (Civ.App.) 84 S.W. 


81. See infra § 1954. 


82. Toplis v. Baker, 2 Cox Ch. 118, 
30 Reprint 55; Izon v. Butler, 2 Price 
34, 146 Reprint 13; Elliott v. Daven- 
port, 1 P.Wms. 83, 24 Reprint 304, 2 
Vern.Ch. 521, 23 Reprint 935; Mait- 
land v. Adair, 3 Ves.Jr. 231, 30 Re- 
print 984. 


83. Sibthorp v. Moxom, 3 Atk. 580, 
ae Srepuint 1134, 1 Ves. 49, 27 Reprint 


[a] Thus, where a testatrix pro- 
vided in her will, ‘I likewise give my 
son-in-law .LC.] a debt of £500 he owes 
me ona bond and interest, and desire 
my executor to deliver it up to be 
canceled,” the representatives of the 
legatee should have the benefit of the 
discharge of the debt, and the bond 
should be delivered up to be canceled, 
although the legatee died in the life- 
time of the testatrix. Sibthorp v. 
Moxom, 38 Atk. 580, 26 Reprint 1134, 1 
Ves. 49, 27 Reprint 8838. See also 
South v. Williams, 12 Sim. 566, 35 
Eng.Ch. 479, 59 Reprint 1250 (where 
a testator bequeathed his residuary 
estate in trust for his son and daugh- 
ter equally, but provided that certain 
Sums which he had lent to the daugh- 
ter’s husband on bond should be tak- 
en and allowed in account as part of 
her share, and that if the balance 
should appear to be against the hus- 
band the trustees of the residuary es- 
tate were restrained from putting 
the bonds in force against him and 
to take a security from him for the 
payment of the bills by installments, 
and it was held that, although the 
daughter died in the testator’s life- 
time, her husband was released from 
the debts due from him to the tes- 
tator, and was answerable only for 
the excess, if any, of such debts be- 


For later cases, developments and changes in the law see Aunotations, same title and section number. 
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[§ 2262] (7) Legacy Given in Discharge of Debt 
A gift by will given to discharge a 
debt or obligation will not lapse on death of the 
beneficiary before the testator,** even though such 
debt is barred by the statute of limitations, ® or is 
otherwise not legally binding.*® The mere fact, how- 
ever, that a legacy is given in reparation of a wrong 
done to the legatee will not prevent a lapse.87 


[§ 2263] (8) Legacy Charged on Property.®? A 
legacy charged on real estate usually lapses on death 
of the legatee before the testator,’® or before the 
time fixed for payment,®° unless the interest of the 
legatee had previously vested ;°! but the lapse of a 
devise of real estate charged with the payment of a 
specific legacy by the death of the devisee prior to 


or Obligation. 


yond the amount of a moiety of the 
residue). 


84. Ind.—Ballard v. Camplin, 6&7 
N.E. 505, 161 Ind. 16 [rev (App.) T4 
N.E. 931]; Edwards v. Beard, 134 N 
BH. 2038, 77 Ind.App. 478. 


N.J.—Ward v. Bush, 45 A. 534, 59 
N.J.Eq. 144. 


N.Y.—Cole v. Niles, 
Thomps.&C. 451 [aff 62 N.Y. 636] 


Ohio.—McNeal v. Pierce, 75 N.E. 
938,78 Ohio St. 7,.112-Am.S.R. 665 1 
L.R.A.N.S. 1117, 4 Ann.Cas. 71 and 
note. 


Eng.—Turner v. Martin, 7 De G. 
M.&G. 429, 56 Eng.Ch. 332, 44 Re- 
print 168; Philips v. Philips, 3 
Hare 281, 25 Eng.Ch. 281, 67 Reprint 
388; Williamson v. Naylor, 3 Y.&C: 
Exch. 208, 160 Reprint 676. 


[a] Where legacy is declared in 
will to be “for value received,” this 
sufficiently shows that the legacy was 
given not aS a mere bounty, but in 
discharge of an obligation. Ward v. 
Bush, 45 A. 534, 59 N.J.Hq. 144. 


[b] Reason for rule.—‘In such 
case the legacy is the price or value 
put by the testator upon the oppos- 
ing claim which is submitted for ac- 
ceptance at his decease. The accept- 
ance of the legacy extinguishes the 
debt and forms a good consideration 
for the legacy.” Edwards v. Beard, 
134 N.E. 208, 204, 77 Ind.App. 478. 


85. Quinn v. Martin, 7 De G.M. 
eG: 429, 56 Hng.Ch. 832, 44 Reprint 
1 


86. Stevens v. Krug, [1904] 2 Ch. 
30; In re Sawerby, 2 Kay&J. 630, 69 
Reprint 935. 

S7. In re Sutro’s Estate, 72 P. 827, 
139 Cal. 87. 

88. Charge of legacy on property, 
estate, or interest generally see infra 
§§ 2471-2556. 


89. Hillis v. Hillis, 16 Hun (N.Y.) 
(6 Smith's “state, 2) N.Y.S. 783; 
Birdsall v. Hewlett, 1 Paige (N.Y.) 
32, 19 Am.D. 392; Woods v. Woods, 
44 N.C. 290. 

90. I1l.—Powers v. Egelhoff, 56 Ill. 
App 606. 


N.J.—Garland v. Smiley, 26 A. 164, 
51 N.J.Eq. 198. 


N.Y.—Birdsall v. Hewlett, 1 Paige 
32, 19 Am.D. 392. 

N.C.—Whitehead v. Thompson, 79 
N.C. 450; Smith v. Wiseman, 41 N.C. 
540. 

Pa.—Donner’s 
372; In re Weavers’ Estate, 
Super. 419. 

91. Myers v. Adler, 17 D.C. 515, 
1 L.R.A. 432; Birdsall v. Hewlett, 1 


3) Hun (3265 55 


s Appeal, 2 Watts & S. 
3 Ome as 


333, 
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Paige (N.Y.) 32, 19 Am.D. 392; Pond 


v. Allen, 2 A. 302, 15 R.I. 171. 


92. Miss.—Cady v. Cady, 7 So. 216, 
67 Miss. 425. 


N.Y.—Chew v. Sheldon, 108 N.E. 
552, 214 N.Y. 344, Ann.Cas.1916D 1268: 
Thurber v. Chambers, 4 Hun 721 [aff 
66 N.Y. 42]. 


Pa.—Solliday v. Gruver, 7 Pa. 452. 


Tex.—Gilroy v. Richards, 63 S.W. 
664, 26 Tex.Civ.App. 355. 


Eng.—Migg v. Migg, 1 Atk. 382, 26 
Reprint 244. 


93. Oke v. Heath, 1 Ves. 135, 27 
Reprint 940. 


94. Conn.—Bill v. Payne, 25 A. 354, 
62 Conn. 140. 


Del.—Doe ex dem. Hearn v. 
8 Del. 29, 15 Am.R. 701. 


Ill.—Dorsey v. Dodson, 67 N.E. 395, 
203 Ill. 32, 8 Prob.Rep.Ann. 610 [rev 
104 Ill.App. 589]. 


Me.—Stetson v. Eastman, 24 A. 868, 
84 Me. 366; Morse v. Hayden, 19 A. 
443, 82 Me. 227; 
4 Me. 486. 


Mass.—Boynton v. Boynton, 165 N. 
BE. 489, 266 Mass. 454; Hobbs v. Ches- 
ley, 146 N.E. 261, 251 Mass. 155; Bos- 
ton, ete., Trust Co. v. Reed, 118 N.E. 
229 Mass. 267; Williams y. 
Punchard, 104 N.E. 574, 217 Mass. 
237; Best v. Berry, 75 N.E. 743, 189 
Mass. 510, 109 Am.S.R. 651, 11 Prob. 
Rep.Ann. 626; Horton v. Earle, 38 N. 
E. 1135, 162 Mass. 448; Claflin v. 
Tilton, 5 N.E. 649, 141 Mass. 343; Up- 
ham _v. Emerson, 119 Mass. 509; 
Schaffer v. Kettell, 14 Allen 528; Lom- 
bard v. Boyden, 5 Allen 249; Jack- 
son v. Roberts, 14 Gray 546. 


Mich.—In re Coots’ Estate, 234 N. 
W. 141, 253 Mich. 208. 


N.H.—Fowler v. Whelan, 144 A. 68, 
83 N.H. 453, 75 A.L.R. 752. 


N.J.—U. S. Trust Co. v. Jamison, 
148 A. 398, 105 N.J.Eq. 418; Canfield 
v. Canfield, 50 A. 471, 62 N.J.Eq. 578; 
Hand v. Marcy, 28 N. ae Eq. 59. 


N.Y.—Matter of King, 93 N.E. 484, 
200 N.Y. 189, 34 L.R.A.N.S. 945, 21 
Ann.Cas. 412; Leggett v. Stevens, 77 
Ne S74,0ct Sou Xe 00 sey liane ly ar Vv. 
Westchester Trust Co., 73 N.E. 44, 
180 N.Y. 326; In re Kimberly’s Estate, 
ZO NGRHINO 45 50 NYA 90> Kerr v. 
Dougherty, 79 N.Y. 327; Van Beuren 
v. Dash, 30 N.Y. 393; Savage v. Burn- 
ham, 17 N.Y. 561; Hughes v. Stouten- 
burgh, 154 N.Y.S. 65, 168 App.Div. 
512, 16 Mills Surr. 128; In re Muir, 
46 Hun 555; In re Hartmannsgruber’s 
Will, 261 N.Y.S. 787, 146 Misc. 85; 
In re McCafferty’s Will, 254 N.Y.S. 
789, 142 Misc. 371 [aff 257 N.Y.S. 978, 
236 App.Div. 678]; In re Hollmann’s 


Roe, 


Anderson y. Parsons, 
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the testator does not cause the legacy to lapse,®? and 
the same rule has been held applicable where a legacy 
was charged on personalty.®? 


[§ 2264] (9) Gift to Several Persons—(a) Dis- 
tributively. Where there is a legacy or devise to sev- 
eral persons as tenants in common, each taking dis- 
tributively, the gift of any one will lapse on his death 
before the testator, or before his interest has vest- 
ed,°* although this will not, of course, affect the in- 
terests of the other donee or donees,®® and the rule 
will not apply if it appears that its application will 
be contrary to the intention of the testator.®® 


[§ 2265] (b) As a Class.°7 
risdictions where the statutes abolishing survivor- 
ship among joint tenants®® have abrogated the rule,®® 


Exeept in those ju- 


Willy. 2115 NVY:S. +178; 
Lincoln Trust Co. v. Adams, 177 N. 
Y.S. 889, 107 Misc. 639; Simmons 
v. Burrell, 28 N.Y.S. 625, 8 Mise. 388 
[appeal dism 31 N.Y.S. 1133, 83 Hun 
615]; Mount v. Mount, 3 N.Y.S. 190; 
Mowatt v. Carow, 7 Paige 328, 32 Am. 
» O41. 


N.C.—Wooten v. Hobbs, 86 S.E. 811, 
170 N.C. 211; Twitty & Churchill v. 
Martin, 90 N.C. 648; Winston v. Webb, 
62 N.C. 1, 93 Am.D. 599; Mebane v. 
Womack, 55 N.C. 2983; Johnson v. 
Johnson, 38 N.C. 426. 


Ohio.—Hess v. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


Pa.—yYard’s Appeal, 86 Pa. 125; 
Kennedy’s Appeal, 60 Pa. 511; Wil- 
liams v. Neff, 52 Pa. 326; Craighead v. 
Given, 10 Serg.&R. 351; In re Abbey, 
28 Pa.Dist. 59; Martin’s Est., 16 Pa. 
Dist. 521; Smith’s Estate, 12 Phila. 
138. 

R.I.—Church v. Church, 23 A. 302, 
15 RT LSs: 


penne BerOng v. Ready, 9 Humphr. 


125 Misc. 790; 


Tex.—Ellet v. McCord, 
41 S.W.(2d) 110. 


Va.—Gardner v, Gardner, 148 S.E. 
781; 152) Vas 677. 


Wis.—In re Johnson’s Estate, 225 
N.W. 818, 199 Wis. 154, 70 A.L.R. 575. 


Eng.—In re Roberts, 30 Ch.D. 234; 
Doe v. Sheffield, 13 East 526, 24 Re- 
print 475; Page v. Page, 2 P.Wms. 
489, 24 Reprint 828, 1 Str. 820, 93 
Reprint 871; Bagwell v. Dry, 1 P. 
Wms. 700, 24 Reprint 577; Peat v. 
Chapman, 1 Ves. 542, 27 Reprint 1193; 
Doe v. Underdown, Willes 293, 125 
Reprint 1179. 


Man.—In re Forbes, 26 Mant 230. 


SItG Smith’s Estate, 12 Phila. (Pa.) 


96. Fowler v. Whelan, 144 A. 63, 
83 N.H. 453, 75 A.L.R. 752; In re Arm- 
strong’s Will, 210 N.Y.S. 427, 125 
Misc. 153. 


97. Legal incapacity of member of 


(Civ.App.) 


‘class see infra § 2268. 


98. See Joint Tenancy § 4. 
99. Coley v. Ballance, 60 N.C. 634; 
Strong v. Ready, 9 Humphr. (Tenn.) 


168 [overr Rhodes v. Holland, 2 Yerg. 
(Tenn.) 341]. 


fajice In Virginia the statute 
abolishing survivorship among joint 
tenants has no application where the 
estate in joint tenancy has not vest- 
ed, and hence, on the death of one of 
two joint devisees in the lifetime of 
the testator, the whole estate passes 
to the survivor. Lockhart y. Van- 
dyke, 33 S.E. 618, 97 Va. 356. 
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where, under the will, the donees are to take as joint 
tenants, or as a class, there is no lapse because of the 
death of one or more, but the entire gift goes to the 
This rule has been said to 
apply under some circumstances even where the dis- 
position to a class is as tenants in common and not 
as joint tenants;? and where it is evident, from the 
whole tenor of a will, that the testator, in making a 
devise to certain relatives, intended to provide for 
them as a class, the designation of each individual by 
name should not be held to make the devise operate 
as a gift of a separate interest to each individual 
named which would lapse by his death before the 


survivor or survivors. 


testator. 


In West Virginia, under an 
it was held that the 
statute abolishing survivorship 
among joint tenants did not apply 
where the estate had not vested (Hoke 
v. Hoke, 12 W.Va. 427), but the pres- 
ent statute (Code [1923] ¢ 77 § 12) 
especially provides for lapse in such 
case. 


1. Conn.—Bill v. Payne, 25 A. 354, 
62 Conn. 140. 


Del.—Doe ex dem. Hearn v. Roe, 
9 Del. 20, 15 Am.R. 701. 


Ind.—Gray v. Bailey, 42 Ind. 349. 


Me.—Anderson v. Parsons, 4 Me. 
486. 


Md.—Howard v. Trustees, 41 A. 156, 


[b] 
early statute, 


88 Md. 292; Young v. Robinson, 11 
Gill & J. 328 

Mass.—Boston Safe Deposit & 
Trust Co. v. Reed, 118 N.E. 333, 229 


Meserve v. Haak, 77 N.E. 
377, 191 Mass. 220; Claflin v. Tilton, 
5 N.E. 649, 141 Mass. 343; Dow v. 
Doyle, 103 Mass. 489; Schaffer v. Ket- 
tell, 14 Allen 528; Jackson v. Roberts, 
14 Gray 546. 


Mo.—Jamison v. Hay, 46 Mo. 546; 
Lomax v. Cramer, 216 S.W. 575, 202 
Mo.App. 365. 


N.J.—McLaughlin v. McLaughlin, 
CON) S90 Aomds 202 ee Salirust <Cov Vv. 
Jamison, 148 A. 398, 105 N.J.Eq. 418; 
Forshee v. Dowdney, 143 A. 917, 103 
Ne Mg. 374) fart 139A 23212101 Ne, 
Bo. 446); Security “Trust= Co. v. 
Lovett, 79 A. 616, 78 N.J.EMq. 445; Gor- 
don v. Jackson, 43 A. 98, 58 N.J.Eq. 
166. See Trenton Trust & Safe De- 
posit Co. v. Robinson, 89 A. 751, 83 
N.J.Eq. 226 (holding that gift would 
‘lapse’ in favor of remainder of 
class). 

N.Y.—Pimel v. Betjemann, 76 N. 
Mb 7s 1838 INV. 194, 2 TL. IROARNES 4580 
and note, 5 Ann.Cas. 289 and note, 11 
Prob.Rep.Ann. 228; Hoppock v. Tuck- 
er, 59 N.Y. 202; Martineau v. Simon- 
son, 69 N.Y.S. 185, 59 App.Div. 100; 
Matter of Kimberly’s Estate, 38 N.Y. 
S. 399, 3 App.Div. 170 [aff 44 N.E. 945, 
150 N.Y. 90]; In re Costello’s Estate, 
26D INaveoe 905. Lae Misc 16297 © Tin 
re Armstrong’s Will, 210 N.Y.S. 427, 
125 Misc. 158; In re Riches, 75 N.Y.S. 
937, 37 Misc. 464, 2 Mills Surr. 549; 
Howard v. Barnes, 65 How.Pr. 122. 


Pa.—Coffin’s Estate, 4 Pa.Dist. 93, 
386 Wkly.N.C. 71. 


R.I.—Rhode Island Hospital Trust 
WoOveve CAleh a Uli? TA Si a ome al moc 


Eng.—Stewart v. Jones, 3 De G.&J. 
532, 60 Eng.Ch. 413, 44 Reprint 1373; 
Doe v. Sheffield, 13 Bast 526, 104 Re- 
print 475; Page v. Page, 2 P.Wms. 
489, 24 Reprint 828, Str. 820, 93 Re- 
print 871; Morley v. Bird, 8 Ves.Jr. 
629, 30 Reprint 1192. 


Mass. 267; 
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[§ 2266] c. Dissolution or Other Termination of 
Corporation or Association Named as Beneficiary.‘ 
A legacy or devise to a corporation or association 
lapses where the beneficiary ceases to exist before 
the death of the testator,® and the legal suecessor of 
the defunct corporation is not entitled to the lega- 
cy,® even though such successor is authorized by stat- 
ute to hold the property, franchise, privileges, and 
rights of its predecessor." 


[§ 2267] d. No Person in Existence Capable of 
Taking. A legacy or devise lapses where at the time 
of the death of a testator, or the time when the leg- 
acy or devise would vest, there is no one in existence 


capable of taking it.® 


Can.—Prevost v. Lamarche, 38 Can. 
SC: 


[a] Where legacy is given to two 
persons during their joint lives and 
life of testator, it does not lapse on 
the death of one before the testator, 
but goes to the other for life. Dow 
v. Doyle, 103 Mass. 489. 


[b] In Louisiana Civ. Code L. art 
1707 provides that accretion shall take 
place for the benefit of legatees in 
case a legacy is to several conjointly, 
and that the legacy shall be reputed 
to be made conjointly when it is made 
by one and the same disposition, with- 
out the testator having assigned the 
part of each colegatee in the thing 
bequeathed, and art 1709 declares that 
except in the cases provided by such 
article, and by art 1708 (inapplicable), 
every portion of the succession re- 
maining undisposed of shall devolve 
on the testator’s legitimate heirs. 
The testator bequeathed pecuniary 
legacies to a number of legatees, and 
then bequeathed different amounts to 
six charitable institutions, among 
which was a bequest to the “Home 
for Insane,’”’ and then provided that 
the residue should be divided be- 
tween the beneficiaries of the charita- 
ble bequests pro rata in proportion 
to the amount of the special legacies 
made to them. It was held that the 
residuary bequest was conjoint with- 
in art 1707, so that, on the failure of 
the legacy to the Home for Insane 
because of uncertainty, such legacy, 
together with the legatee’s interest 
in the residue, passed to the other 
charitable legatees, and not to the tes- 
tatrix’ heirs at law. Waterman v. 
Canal-Louisiana Bank & Trust Co., 
186 F. 71, 108 C.C.A. 183 [cert den 31 
S.Ct. 724, 220 U.S. 621, 55 L.Ed. 613]. 


2. Magnuson v. Magnuson, 64 N.E. 
371, 197 Ill. 496; Jackson v. Roberts, 
14 Gray (Mass.) 546; Crecelius v. 
Horst, 9 Mo.App. 51 [aff 78 Mo. 566]; 
Coffin’s Est., 4 Pa.Dist. 93, 36 Wkly. 
N- Ch a7. 


8. Schaffer v. Kettell, 14 Allen 
(Mass.) 528; Jackson vy. Roberts, 14 
Gray (Mass.) 546; In re Ives’ Estate, 
148 N.W. 727, 729, 182 Mich. 699 [quot 
Cyc]; Jn re Armstrong’s Will, 210 
N.Y.S,, 427, 125 Mise. 153. 


4. Application of cy-pres doctrine 
see Charities § 77. 


5. Cal.—IiIn re Neil’s 
Prob. 79. 
Conn.—Crum v. Bliss, 47 Conn. 592. 


Me.—Brooks v. Belfast, 38 A. 222, 
90 Me. 318; Merrill v. Hayden, 29 A. 
949, 86 Me. 133. 

Mass.—Stone v. Framingham, 
Mass. 303. 


N.Y.—Andrew v. New. York Bible, 


Hstate, Myr. 
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etc., Soc., 6 N.Y.Super. 156, 8 N. Y.Leg.. 


Obs. 361 [rev on other grounds 8 N.Y. 
559 note, 1 Seld.Notes 192]; Booth 
v. Cornell 2 Redf.Surr. 261 [rev on 


other grounds 11 Hun 161, 2 Redf. 
Surr. 547]. 
R.I.—Gladding v. St. Matthew’s 


Church, 57 A. 860, 25 Ri 628, 105 
Am.S.R. 904, 65 1L:R.A. 225,° 1) Aun 
Cas. 537 and note. 


Eng.—In re Rymer, [1895] 1 Ch. 
19; In re Ovey, 29 Ch.D. 560; Fisk v. 
Atty.-Gen., L.R. 4 Eq. 521; Clark vy. 
Taylor, 1 Drew. 642, 21 Eng.L.&Bq. 
308, 61 Reprint 596. 


But. see McCully’s Estate, 30 Pa. 
Dist. 257 (consolidation of church or- 
ganization with another held not to 
avoid gift). 


6 Crum v. Bliss, 47 Conn. 592. 
7. Crum v. Bliss, supra. 


(oe the andeventer, 158 
N.B. 127, 326 Hille 425; Elmore v. ‘Car- 
ter, 124 N.B. 582, 289 Tl. 560. 


La.—New Orleans v. Hardie, 9 So. 
12, 48 La.Ann,. 251. 


Miss.—National Bank of Greece vy. 
Savarika, 148 So. 649. 


Mo.—Lehnhoff v. Theine, 83 S.W. 
469, 184 Mo. 346. 
N.J.—Morristown Trust Co. v. 


Town of Morristown, 
Nig bode 


N.Y.—Smith v. Smith, 35 N.E. 1075, 
147 N.Y...293) Riker vy.” Geo,! 24) snags 
(19; 115° N.Y 93. [tev 1 NYS Seen 
In re Britz’s Hstate, 258 N.Y.S. 838, 
144 Misc. 45; Spencer v. De Witt C. 
Hay Library Assoc., 73 N.Y.S. 712, 36 
Mise. 393. 


R.I.—In re Carpenter, 184 A. 16, 47 
Ride 460,47) CACLARE 60: 


Tex+—Munger v. Munger, 
App.) 298 S.W. 470. 


Wash.—In re Flathers’ Hstate, 288 
P. 231, 157 Wash. 84. 


[a] Thus (1) if, at the time of the 
opening of the succession of a testa- 
tor, there exists no such asylum as is 
mentioned in the will as the recipient 
of a certain legacy, the legacy fails 
or lapses. New Orleans vy. Hardie, 
9 So. 12, 43 La.Ann. 251. (2) Where 
a remainder in real property is de- 
vised to the issue “then surviving” of 
certain persons, who are without is- 
sue when the antecedent estate termi- 
nates and the devise would vest, such 
devise lapses, and issue subsequently 
born cannot take. Smith v. Smith, 35 
N.E.,. 1075, 141 N.Y. 29. 


[b] Where will does not name 
beneficiary and where, at the death 
of the testator, there is no one who 
could take under the clause of the 
will making the bequest, the bequest 
will fail. Lehnhoff v. Theine, 838 S.W. 


91 A. 736, 82 


(Civ. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2268-2270] 


[§ 2268] e. Legal Incapacity of Member of Class. 
Where a gift is in terms to a class, and by reason 
of legal incapacity some of the legatees or devisees 
cannot take, there is no lapse, but their shares pass 
to the other legatees.? This rule has been applied 
where one member of a class was incompetent to take 
because of having been a witness to the will,!® and 
also where a member of a class was incapable of tak- 
ing because of alienage.1! 


[§ 2269] f. Change of Situation. Where, owing 
to changed conditions, the purpose of the bequest has 
been accomplished, the legacy may lapse.1? So, also, 
a legacy may lapse on the legatee’s ceasing to occupy 
the position on which the testator’s bounty de- 
pends,1* as in the case of the remarriage of the tes- 
tator’s widow to whom he has left certain property 
during her widowhood.‘* The rule also applies 
where the gift is to one so long as she remains un- 
married, and the legatee marries in the lifetime of the 
testator.1® But. in a case where a testator devised his 
residuary estate to his executors in trust during the 
minority of one of his sons, to be divided, on the ter- 
mination of the trust, among persons named, includ- 
ing a son who was afterward disinherited by a codi- 


469, 184 Mo. 346. 
{c] Devise to “heirs” of person 
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Mise. 170, 1 Pow.Surr. 346 [mod on 
other grounds 30 N.Y.S. 683, 81 Hun 
91 (aff 45 N.E. 554, 151 N.Y. 243)]; 
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cil, and the son during whose minority the trust was 
to continue became of age before the testator died, it 
was held that the provisions of the will as to the 
residuary estate did not lapse, so as to require it to 
be divided as if the testator died intestate.1® And 
where a testator left his property to his wife, direct- 
ing that-on her death his slaves should be freed, and 
provided that each slave should receive a pecuniary 
legacy, it was held that the emancipation of the slaves 
during the life of the widow did not take away the 
slaves’ rights as legatees.17 So, also, where a be- 
quest was made to be divided equally among the 
school districts of a certain town, and after the exe- 
eution of the will the number of districts was re- 
duced, such change being known to the testator, it 
was held that the bequest should go to the districts 
existing at the death of the testator and should be di- 
vided between them proportionately to the number of 
pupils in each.1§ 


[§ 2270] g. Failure or Performance of Conditions. 
A legacy or devise lapses where it is given on a con- 
dition precedent and such condition is not sufficient- 
ly complied with,1® or where it is made contingent on 
an event which does not happen.?° But a condition- 


N.Y.—In re Trott’s Will, 
S. 404, 137 Misc. 785; 
tate, 174 N.Y. 


244 N.Y. 
In re Shea’s Hs- 
S. 421, 106 Misc. 222. 


who is alive when the time for dis- 
tribution arrives has been held to 
lapse. Clark v. Mosely, 18 S.C.Eq. 
396, 44 Am.D. 229. But see Cushman 
v. Horton, 59 N.Y. 149 (holding that 
the legacy did not lapse but did not 
vest until on the death of the ancestor 


it was determined who were his 
heirs). 
[d] Rule not applicable.—Where 


the testatrix bequeathed a specified 
sum to “the city insane asylum” of a 
designated city, and at the time of 
the execution of the will the city 
maintained the insane at such institu- 
tion, but at her death the city tempo- 
rarily cared for the insane until they 
could be transferred to the state 
asylum, either at a house of deten- 
tion, or at a retreat, or the city jail, 
it was held that the bequest was to 
the city, for the benefit of the insane 
falling to the charge of the city, and 
it did not lapse because it ceased 
permanently to care for the insane. 
Staub’s Succession, 48 So. 766, 123 La. 
119, 131 Am.S.R. 350. 


9. Downing v. Marshall, 23 N.Y. 
366; Martineau v. Simonson, 69 N.Y.S. 
185, 59 App.Div. 100. 


10. Martineau vy. Simonson, supra. 
oe Downing v. Marshall, 23 N.Y. 
366. 


12. In re Mendel’s Estate, 251 N.Y. 
S. 463, 140 Mise. 719; Women’s Chris- 
tian Temperance Union of El Paso v. 
Cooley, (Tex.Civ.App.) 25 S.W.(2d) 
171. But see White v. Old, 75 S.E. 
Po ometls War 109, lat, A. 191 617 97187 
(where a devise to a public library 
corporation of a lot ina city for the 
erection thereon of a public library 
building was held valid, although an- 
other donated a lot to the corporation 
and a library was erected thereon). 


[a] Thus a legacy for securing 
state and national prohibition lapsed 
where prohibition had been obtained. 
Women’s Christian Temperance Union 
of El Paso v. Cooley, (Tex.Civ.App.) 
25 S.W.(2d) 171. 


13. Schneider v. Heilbron, 101 N. 


Y.S. 152, 115 App.Div. 720; Matter of 
Howard's Estate, 23 N.Y.S. 836, 3 
[69 G J.—67] 


In re Hewitt, [1926] Ch. 740. 


14. Matter of Howard’s Estate, 23 
N.Y.S. 836, 3 Misc. 170, 1 Pow.Surr. 
346 [mod on other grounds 30 N.Y.S. 
683, 81 Hun 91 (aff 45 N.E. 554, 151 
N.Y. 242)]. 


15. Andrew v. Andrew, 1 Coll. 686, 
63 Reprint 598. 

16. Matter of Arensberg’s Will, 102 
N.Y.S: 971; 52: Misc. 261; 5 Mills; Surr. 
peeved 104 N.Y.S. 1038, 120 App.Div. 


17. Miller v. Wilson’s Adm’r, 66 S. 
W. 755, 23 Ky.L. 2130. 


18. Westgate v. Haverhill, 
697, 68 N.H.7 593. 


19. Ill.—Mills v. Newberry, 1 N.E. 
156, 112 Ill. 123, 54 Am.R. 213. 


Me.—Drew v. Wakefield, 54 Me. 291. 


Mass.—Prescott v. Prescott, 7 Mete. 
141; Temple v. Nelson, 4 Metce. 584. 


N.J.—Chadwick v. Chadwick, 37 N. 
J.Eq. 71. 


Pa.—Domestic, ete., Missionary 
Soc.’s Appeal, 30 Pa. 425; In re Wood, 
25 Pa.Dist. 451. 


S.C.—Whitesides v. Whitesides, 5 S. 
H. 816, 28 S.C. 325. 


20. U.S.—Fontain v. Ravenel, 17 
How. 369, 15 L.Ed. 80. 


Ga.—Johnson v. Folsom, 89 S.E. 521, 
145 Ga. 479. 


Ind.—Gibson yv. Seymour, 
305, 102 Ind. 485, 52 Am.R. 688 


Me.—Giddings v. Gillingham, 81 A. 
951, 108 Me. 512. 


Mass.—Pope v. Pope, 95 N.E. 864, 
209 Mass. 432; Hale v. Herring, 94 N. 
E. 396, 208 Mass. 319; McGreevy v. 
McGrath, 25 N.E. 29,-152 Mass. 24; 
Carpenter v. Heard, 14 Pick. 449. 


143 N.W. 


44 A. 


2 N.E. 


Mich.—Conant v. Stone, 
39, 176 Mich. 654. 

Mo.—Crowson v. Crowson, 19 S.W. 
(2d) 634, 323 Mo. 638. 


N.J.—In re Peterson’s Estate, 95 A. 
613, 85 N.J.Eq. 135. 


Pa.—In re Kelley’s Estate, 98 A. 


687, 253 Pa. 466 


Va.—Allen v. Parham, 5 Munf. (19 
Viats) Maa ie 


Wash.—In re Nichols’ 
Babee 102 Wash. 303, 


Ont.—Henning v. Maclean, 2 Ont.L. 
169 [aff 4 Ont.L. 666]. 


[a] Thus (1) where a legacy is to 
“Parker’s Boston Helping Hand Mis- 
sion, not to take effect unless George 
W. Parker be alive and have charge 
of the Mission at the time of my 
[testator’s] death,” lapses where said 
Parker died during the testator’s life- 
time. Pope v. Hinckley, 95 N.E. 798, 
209 Mass. 323. (2) A bequest, to be 
paid over as directed by the testator’s 
wife, lapsed through her failure to 
exercise the power of disposition. 
Giddings v. Gillingham, 81 A. 951, 108 
Me. 512. (3) Where the right of a 
testamentary trustee to create a trust 
fund by the terms of the will was 
made dependent on the_ testator’s 
mother surviving him, she having pre- 
deceased him, the condition on which 
creation of the fund was dependent 
failed, and the paragraph of the will 
became inoperative and _ ineffective. 
In re Shea’s Estate, 174 N.Y.S. 421, 
106 Misc. 222. (4) Bequest of a sum 
to one if he should be in the testator’s 
employment at the testator’s death 
lapses where the legatee severed busi- 
ness relations with the testator and 
died before the testator. Johnson y. 
Folsom, 89 S.H. 521, 145 Ga. 479. (5) 
Under a will bequeathing a named 
sum, provided the legatee is legally 
divorced from her husband and still 
bears his name, where the legatee had 
not been divorced at the death of the 
testator, the legacy lapsed, and a sub- 
sequent divorce was unavailing. In 
re Nichols’ Estate, 172 P. 1146, 102 
Wash. 303, L.R.A.1918E 986. 


[b] If legatee dies while his lega- 
cy is contingent, no interest therein 
passes to his personal representative. 
eee v. McCullough, 6 Port. (Ala.) 


Estate, 172 
L.R.A.19186 
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al or contingent gift will not be defeated by the per- 
formance of the condition, or the happening of the 
event on which it is made contingent, during the life- 
time of the testator.24. A legacy “to my wife, A,” 
does not lapse because the wife obtains a divorce aft- 
er the date of the will, as the word “wife” is descrip- 
tive only and does not imply any continuing condi- 
tion.? ‘ 


[§ 2271] h. Failure or Impossibility of Purpose of 
Gift.2° A lapse of a legacy or devise occurs im all 
cases where the purpose of the gift fails?* or where it 
becomes impossible.?> 


[§ 2272] i. Renunciation by Beneficiary.?® <A de- 
vise which does not become effective because the dev- 
isee renounces it is said to be a lapsed or void de- 
vise.?7 


[§ 2273] 3. What Interest Lapses.2° The death 
of a legatee or devisee causes a lapse only as to the 
interest of the person so dying, and where there are 
other interests grafted or limited on that of the de- 
ceased legatee or devisee, they do not necessarily 
fail.2® Thus, where a life tenant dies before the tes- 
tator, but the person entitled in remainder survives 
him, the death of the life tenant only extinguishes the 
life estate, and the remainderman is let into the im- 


21. Wisner v. Koehler, 1 Dem.Surr. 
(N.Y.) 277. But see Humberstone v. 
Stanton, 1 Ves.&B. 2438, 35 Reprint 
150 (where legacy was payable on the 


cause 


children); 


WILLS 


the testator’s daughters simply_ be- 
this daughter is 
years of age, unmarried, and without 
Pringle v. 


mediate right to the gift as soon as the will takes 
effect.°° But in a case where a legacy was given to a 
certain person, and the interest thereon was direct- 
ed to be paid to the legatee’s father during his life- 
time, it was held that the lapse of the legacy by the 
legatee’s death before the testator extinguished also 
the claim of his father to the interest thereon.*+ 
That one member of a class to whom a gift is given 
in a will cannot take will not prevent other members 
from taking.*? 


[§ 2274] 4. Evidence as to Lapse. One who, as 
heir at law, next of kin, or residuary legatee, claims 
a legacy or devise on the ground that it has lapsed 
must show the lapse by clear and satisfactory 
proof.2 Where the legatee predeceases the testa- 
tor, parol evidence is inadmissible to prove an agree- 
ment to prevent lapse.24 — 


[§ 2275] 5. Representation and Prevention of 
Lapse—a. In General. The common-law rule that in 
the event of the death of a beneficiary before the 
death of the testator the gift lapses®® has been large- 
ly modified by statutes preventing such lapse in the 
case of certain beneficiaries,?® and a testator may, by 
express provisions of his will, prevent a lapse in case 
of the death of a legatee or devisee before the testa- 
tor.27 A lapse may also be prevented by implica- 


devisees of land charged with pay- 
ment of legacy, only the undivided in- 
terest of decedent lapses. Hess v. 
Bible Soc., 26 Ohio Cir.Ct.N.S. 439. 


fifty-three 


Anderson, 50 


[8§ 2270-2275 


legatee’s accomplishing apprentice- 
ship and such apprenticeship was ac- 
complished in the testator’s lifetime). 


fa] Thus a legacy to a son, pay- 
able on his attaining the age of twen- 
ty-one years, is not defeated because 
the son has attained that age before 
the death of the testator. Wisner v. 
Koehler, 1 Dem.Surr. (N.Y.) 277. 


22. Matter of Jones’ Estate, 60 A. 
915, 211 Pa, 364, 107 Am.S.R. 581, 69 
L.R.A. 940, 8 Ann.Cas. 221, 10 Prob. 
Rep.Ann. 490. 


23. Satisfaction of purpose see su- 
pra § 2270. 


24. In re Best’s Estate, 221 N.W. 
369, 370, 206 Iowa 786 [cit Cyc]; Chad- 
wick v. Chadwick, 37 N.J.Eq. 71; Bur- 
leyson v. Whitley, 2 S.E. 450, 97 N.C. 
295; Lefler v. Rowland, 62 N.C. 143. 
But see Grant v. Stephens, (Tex.Civ. 
App.) 200 S.W. 893 (under will de- 
vising real and personal property to 
executors and trustees for final dis- 
tribution of three quarters to grand- 
children, the provision made for wid- 
ow, hot required by reason of her elec- 
tion to take her share of community 
estate, was held not a partial intesta- 
cy, but to revert to trust estate). 


[a] hus, where the sole motive 
of a testator in leaving his estate to 
his son was that the latter should 
live with him and the son died in the 
lifetime of the testator, the devise 
Ip Deed Lefler v. Rowland, 62 N.C. 


25. Adams v. Bishop, 138 S.H. 849, 
164 Ga. 367; In re McDuffie’s Estate, 
266 N.Y.S. 547, 148 Misc. 821. But see 
Mulcahy v. Johnson, 252 P. 816, 80 
Colo. 499 (sum for erection of chapel 
vault in provision naming no legatee 
or devisee did not become lapsed lega- 
cy on provision becoming unenforce- 
able); Towle v. Delano, 10 N.E. 769, 
144 Mass. 95 (holding that the court 
will not free from a life charge a fund 
provided for the children of one of 


Can.S.C. 451, 46 Que.Super. 97 (gift to 
church “building fund” was held not 
to lapse because fund was merged in 
another fund). 


[a] Provision for tomb for testa- 
trix lost at sea.—A provision in a will 
that the executor shall expend a cer- 
tain amount for a tomb for the testa- 
trix does not lapse because the body 
of deceased, who was lost at sea, can- 
not be recovered and deposited in a 
tomb, since the word ‘“‘tomb” has a 
sufficiently broad signification to be 
held to be a monument in memory of 
the dead, and, as such, it should be 
erected. Langles’ Succession, 29 So. 
739, 105 La. 39. 


26. Renunciation generally see su- 
pra §§ 2168, 2169. 


27, Trustees of Cumberland Uni- 
versity v. Caldwell, 84 So. 846, 203 


‘Ala. 590; Bradford v. Leake, 137 S.W. 
oy 124 Tenn. 312, Ann.Cas.1912D 
140. 


_ 28. Death of life tenant as caus- 
ing lapse generally see supra § 2260. 


Devolution of property on lapse of 
procegent estate generally see infra § 
oO . 


Effect of death of legatee or devisee 
of property charged with legacy see 
supra § 2265. ‘ 


22. Brown v. Brown, 43 N.H. i7; 
Yeaton v. Roberts, 28 N.H. 459; Tay- 
lor v. Wendel, 4 Bradf.Surr. (N.Y.) 
324; Gilroy v. Richards, 63 S.W. 664, 
26 Tex.Civ.App. 355; White v. Warner, 
3 Dougl. 4, 26 B.C.L. 11, 15, 99 Reprint 
509; Goodright v. Opie, 8 Mod. 126, 
88 Reprint 96. But see McGlathery’s 
HKst., 7 Pa.Co. 61 (when a legatee, to 
whom the legacy is given absolutely, 
with an executory limitation over, 
dies in lifetime of testator, but after 
event has happened on nonoccurrence 
of which limitation over depends, be- 
quest over cannot take place). 


[a] On death of one of two joint 


‘print 870; 


so. U.S.—Robison v. Portland Fe- 
male Orphan Asylum, 8 S.Ct. 327, 123 
UES. 702531 Eendl "293: 


gee rare v. Williams, 15 Ark. 
Conn.—Blakeslee vy. Pardee, 56 A. 


503, 76 Conn. 263. 


aga Honor aEeGe v. Dewson, 128 Mass. 
0 . 


N.H.—Brown v. Brown, 48 N.H. 17. 


N.Y.—Mowatt v. Carow, 7 Paige 328, 
382 Am.D. 641; Taylor v. Wendel, 4 
Bradf.Surr. 324; Goodall v. McLean, 
2 Bradf.Surr. 306; Lawrence v. Heb- 
bard, 1 Bradf.Surr. 252. 


R.I.—Fiske v. Fiske, 59 A. 740, 26 
R.I. 509, 10 Prob.Rep.Ann. 350. 


Eng.—In re Pinhorne, [1894] 2 Ch. 
276; Archer v. Jegon, Coop.Pr.Cas. 
173, 47 Reprint 452; Le Jeune v. Le 
Jeune, 2 Keen 701, 15 Eng.Ch. 701, 48 
Reprint 799; Gittings v. McDermott, 
2 Myl.&K. 69, 7 Eng.Ch. 69, 39 Ré- 
Humphreys v. Howes, 1 
Russ.&M. 639, 5 Eng.Ch. 639, 39 Re- 
print 245, Taml. 497, 12 Eng.Ch. 497, 
48 Reprint 198; Willing v. Baine, 3 
P.Wms. 113, 24 Reprint 991; Bird v. 
Lockey, 2 Vern.Ch. 744, 23 Reprint 
1086; Ledsome v. Hickman, 2 Vern. 
Ch. 611, 23 Reprint 999. 


31. Cook v. Lanning, 3 A. 132, 40 
N.J.Eq. 369. 


82. Shepard v. Union & New Haven 
Trust Co., 138 A. 809, 106 Conn. 627. 


33. Silcox v. Nelson, 24 Ga. 84. 


34. Wdwards v. Beard, 134 N.E. 203, 
77 Ind.App. 478. 


35. See supra § 2256. 
36. See infra § 2279. 


37. Ill—Jenne v. Jenne, 111 N.E. 
540, 271 Tl. 526. 


Ind.—Ballard v. Camplin, 67 N.E. 
505, 161 Ind. 16; Borgner v. Brown, 
33 N.E. 92, 133 Ind. 391. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tion,** as where a contrary intent is shown by the 
will.#° A provision in a will that no legacy given by 
the will should lapse has been held to inelude not only 
legacies given by the will itself, but also to legacies 


given by codicils.*® 


[§ 2276] b. Provision for Substitution or Succes- 
A testator may prevent a testamentary gift 


sion.*1 


WILLS 


e.—Farnsworth v. Whiting, 66 A.; E. 209, 257 Tll. 624, 45 L.R.A.N.S. 1163; 


M 
831, 102 Me. 296 


Md.—Livingston v. Safe Deposit & 
Trust Co. of Baltimore, 146 A. 432, 157 
Md. 492. 


rae v. Story, 108 Mass. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 317 Mo. 556, 570 [quot Cyc]; 
Martin v. Lachasse, 47 Mo. 591. 


Neb.=Seybert v. Seybert, 224 N.W. 
1, 118 Neb. 246. 


N.H.—Loveren v. Donaldson, 45 A. 
715, 69 N.H. 639. 


N.J.—Murphy v. McKeon, 32 A. 374, 
53 N.J.Eq. 406. 


N.Y.—In re Fowles’ Will, 118 N. 
Hy) 611, 222 IN-Y. (222, Ann.€as.19138D 
834; In re Piffard’s Estate, 18 N.E. 
WLS) PAIN. Ys 410; 21 TRA. £935 sim ze 
Murphy, 151 N.Y.S. 529, 165 App.Div. 
783, 14 Mills Surr. 231 [aff 109 N.E. 
1085, 215 N.Y. 707]; Matter of Onon- 
daga Trust, etc. Co., 97 N.Y.S. 405, 
110 App.Div. 529. 


Pa.—State University’s Appeal, 97 
Pa. 187; Sorver v. Bernat, 10 Pa. 213; 
Ware’s Lessee v. Fisher, 2 Yeates 578; 
In re Burkholder, 26 Pa.Dist. 1053. 


[a] Thus, where the testator di- 
rected that trust funds be paid as his 
wife’s will might direct, and that fie 
should be deemed to have predeceased 
her if order of death was unknown, 
as was the fact, and the wife made 
a will reciting power and giving prop- 
erty affected thereby, a _ possibility 
that the wife might have predeceased 
her husband did not render the gift 
void, and the property passed accord- 
ing to the wife’s will. In re Fowles’ 
Will, 118 N.&. 611, 222 N.Y. 222, Ann. 
Cas.1918D 834. 


38. ~Ind.—Ballard v. Camplin, 67 N. 
B. 505, 161 Ind. 16. 


Mass.—Shattuck v. Balcom, 49 N.E. 
87, 170 Mass. 245. 


Mich.—Mann v. Hyde, 39 N.W. 78, 
71 Mich. 278. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 1007, 317 Mo. 556 [quot Cyc]. 


S.C.— Rivers v. Rivers, 15 S.E. 1387, 
36 S.C. 302. 


39. Tibbetts v. Curtis, 101 A. 1023, 
116 Me. 336. 

40. In re Smith, [1916] 2 Ch. 368 
{foll Ward v. Grey, 26 Beav. 485, 53 
Reprint 986, dist In re Elcom, [1894] 
1 Ch. 308, and, In re Aiken, [1898] 1 
ary SODA. 

41. Substitution generally see su- 
pra §§ 1356-1370. 

42, Ala.—Jemison y. Smith, 37 Ala. 
185. 

Cal.—In re Kelleher’s Estate, 259 P. 
437, 202 Cal. 124, 54 A.L.R. 913. 

Conn.—Travis v. Wolcotville School 
Soc., 155 A. 904, 118 Conn. 618; Miller 
v. Metcalfe, 58 A. 748, 77 Conn. 176. 

Del.—In re Nelson’s Estate, 74 A. 
851, 9 Del.Ch. 1. 

Ga.—Foster v. Hardee, 69 S.B. 1110, 
135 Ga. 591. 


Ill— Walker v. Walker, 118 N.E. 
1014, 283 Ill. 11; Tea v. Millen, 101 N. 


King v. King, 48 N.E. 582, 168 Ill. 
273; Young v. Harkleroad, 46 N.E. 
1113, 166 Ill. 318. 


Towa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 88; Gilbert v. 
Gilbert, 103 N.W. 789, 127 Iowa 568. 


Ky.—Armstrong y. Armstrong, 14 
B.Mon. 333. 


Md.—Hooper v. Smith, 41 A. 1095, 
88 Md. 577; Slingluff v. Johns, 39 A. 
872, 87 Md. 273. 


Mass.—Leary v. Liberty Trust Co., 
171 N.E. 828, 272 Mass. 1, 69 A.L.R. 
1239; Lamb v. Jordan, 123 N.E. 782, 
233 Mass. 335; Gray v. Whittemore, 
78 N.E. 422, 192 Mass. 367, 116 Am.S. 
R. 246, 10 L.R.A.N.S. 1143, 12 Prob. 
Rep.Ann. 178; Shaw v. Eckley, 47 N. 
EE. 609, 169 Mass. 119; Pollock v. Farn- 


ham, 31 N.E. 298, 156 Mass. 388; 
Goddard v. May, 109 Mass. 468; Lor- 


ing v. Thorndike, 5 Allen 257. 


Minn.—In re Woodward’s Estate, 
86 N.W. 1004, 84 Minn. 161. 


Mo.—Philbert v. Campbell, 296 S.W. 
1001, 1007, 317 Mo. 556 [quot Cyc]; 
Martin v. Lachasse, 47 Mo. 591. 


N.H.—Davis v. Jenks, 117 A. 815, 80 
N.H. 592; Loveren v. Donaldson, 45 
A. 715, 69 N.H. 639. 


N.J.—Varick v. Smith, 61 A. 151, 
69 N.J.Eq. 505; Dildine y. Dildine, 
32 N.J.Eq. 78. 


N.Y.—In re Miller’s Will, 55 N.E. 
385,- 161 N.Y¥.°71;3, Colby v. Doty, 563 
N.E. 35, 158 N.Y. 323; In re Wells, 21 
Nie 137, Lea Nay.2.396...10 Am SUR: 
457; Hayward v. Barker, 21 N.E. 142, 
113 N.Y. 366; In re Piffard’s Estate, 


18 N.E. 718, 111 N.Y. 410; Norris v. 
Beyea, 18 N.Y. 273;° Matter of 
Onondaga Trust, etc., Co., 97 N.Y.S. 


405, 110 App.Div. 529; Jones v. Hand, 
79 N.Y.S. 556, 78 App.Div. 56 [aff 67 
N.E. 1084, 175 N.Y. 519]; Matter of 
Hammond’s Estate, 77 N.Y.S. 783, 74 
App.Div. 547; Underhill v. Wood, 65 
N.Y.S. 1105, 53 App.Div. 640; Lyons 
v. Weeks, 65 N.Y.S. 818, 53 App.Div. 
212 [rev 61 N.Y.S. 441, 29 Misc. 714, 
and aff 60 N.E. 334, 167 N.Y. 135]; 
Cox v. Wisner, 60 N.Y.S. 349, 43 App. 
Div. 591 [aff 60 N.B.. 1109, 167 N.Y. 
579}; Westcott v. Higgins, 58 N.Y.S. 
938, 42 App.Div. 69 [aff 53 N.Y.S. 109, 
24 Misc. 22, and aff 62 N.H. 1101, 169 
N.Y. 582]; Bodine y. Brown, 42 N.Y. 
S. 202, 12 App.Div. 335 [aff 49 N.E. 
1093, 154 N.Y. 778]; In re Ackerman’s 
Will, 244 N.Y.S. 632, 137 Misc. 910; 
In re Osgood’s Estate, 217 N.Y.S. 313, 
127 Mise. 437; Hawn v. Banks, 4 Edw. 
664; Conklin v. Conklin, 3 Sandf.Ch. 
64; King v. Barker, 3 Bradf.Surr. 126. 


N.C.—Vaughan vy. Dickens, 22 N.C. 
52. 


Ohio.—Stevenson y. Evans, 10 Ohio 
St. 307. 


Pa.—aIn re,Hurd’s Estate, 158 A. 
174, 305 Pa. 394; State University’s 
Appeal, 97 Pa. 187; May’s Appeal, 41 
Pa. 512; McMasters v. Shellito, 14 
Pa.Super. 303; Mifflin’s Estate, 3 Pa. 
Dist.&Co. 638; In re Burkholder, 26 
Pa.Dist. 1053; Crawford’s Est., 18 Pa. 
Dist. 594; Worsley’s Estate, 4 Pa. 
Dist. 177, 36 Wkly.N.C. 247; Fahne- 
stock’s Est., 10 Pa.Co. 199. 
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from lapsing, on account of the death of the donee 
before his own death, by the expression of such in- 
tention and a provision for the substitution or sue- 
cession of some other recipient in ease of the inter- 
mediate death of the first named donee.*? 
sential, however, to effect this object that it clearly 
appear that the testator intended to prevent a 
lapse,*#? and he must declare, either expressly or in 


It is es- 


R.I.—Bailey v. Brown, 36 A. 581, 
JISReE. OG. 

S.C.—Deveaux v. Barnwell, 1 S.C. 
Hq. 497; Drayton v. Drayton, 1 S.C. 
Eq. 324. 

Tenn.—Jones v. Hunt, 34 S.W. 693, 
96 Tenn. 369. 

Tex.—Fitzgerald v. Ayres, (Civ. 


App.) 179 S.W. 289; Lee v. McKar- 


woe 46 S.W. 281, 19 Tex.Civ.App. 
Eng.—In re Greenwood, [1912] l 
Ch. 392; In re Schnadhorst, [1901] 2 


Ch. 338 [aff [1902] 2 Ch. 234]; Sibley 
v. Cook, 8 Atk. 572, 26 Reprint 1130; 
Gittings v. McDermott, 2 Myl.&K. 69, 
7 Eng.Ch. 69, 39 Reprint 870; Re 
Bromley, 83 L.T.Rep.N.S. 315. 


Newfoundl.—Dearin v. Kough, 6 
Newfoundl. 154. 


[a] Tlustration.—Under a_ will 
giving in trust for the testator’s two 
grandchildren, sons of his deceased 
son, a sum equal to the amount such 
deceased son would have received if 
he had been living at the testator’s 
death, the grandchildren were put in 
the place of their father as beneficiary 
so far aS concerned the amount of 
their benefit subject to the conditions 
of the will as to survivorship and 
trust. Lamb v. Jordan, 123 N.E. 782, 
233 Mass. 335. 


43. Livingston v. Safe Deposit & 
Trust Co. of Baltimore, 146 A. 432, 
157 Md. 492; In re Witte’s Estate, 
157 A. 328, 102 Pa.Super. 535; Bittner 
v. Bittner, (Tex.Commn.Anp.) 45 S.W. 
(2d) 148 [aff (Civ.App.) 27 S.W.(2d) 
852]; Coleman v. Jackson, (Tex.Civ. 
App.) 126 S.W. 1178. 


{a] Provisions sufficient to pre- 
vent lapse.—(1) S, the survivor of a 
bankrupt firm, by his will directed his. 
executors to pay to the official mana- 
ger of the bankruptcy estate, in trust 
to pay to all creditors who had proved 
their debts on the bankruptcy com- 
mission, so much money as would 
make the dividend on the bankrupt 
estate equal to twenty shillings on 
the pound on all debts so proved. It 
was held that the testator obviously 
intended a bounty to all of the credi- 
tors, including the representatives of 
such as might have predeceased him, 
and did not intend to confine the 
bounty to such only of the creditors 
of the firm as might survive him. 
Turner v. Martin}; 7 De G.M.&G. 429, 
56 Eng.Ch. 332, 44 Reprint 168. (2) 
Where a testator who has devised 
land to his son “and his heirs,” and 
appointed him executor, added a 
codicil after the death of the son in 
which he referred to his son’s death, 
and, without making any other dispo- 
sition of the land, appointed other 
executors, it was held that the inten- 
tion that the son’s heirs should take 
the estate under the will was mani- 
fest and that the devise did not lapse. 
Davis’ Heirs v. Taul, 6 Dana (Ky.) 51 
(in this case, however, the court 
recognized the general rule that the 
use of the words “and his heirs” was 
not alone sufficient to prevent a 
lapse). 

{[b]_ Provision not such as to pre. 
vent lapse.—(1) In a case where a 
testator gave legacies to his children, 
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terms from which it can be collected with sufficient 
clearness, what person ‘or persons he intended to sub- 
stitute for the legatee dying in his lifetime.?* 


{[§ 2277] c. Words of Limitation. Mere words of 
limitation will not prevent a lapse, and accordingly a 
legacy or devise to a certain person “and his heirs” 
or executors, ete., cannot or- 
dinarily be construed as substitutional,*® and will 
lapse on the death of the legatee or devisee before 


or “heirs and assigns” 


the testator.*® 


[§ 2278] d. Advancement.*7 


with gifts over to the husband or wife 
of a child dying during coverture, it 
was held that he contemplated the 
death of such child as occurring sub- 
sequently to the death of the testator, 
and the vesting in the child of his or 
her share of the estate, and that the 
legacy to a child who died before the 
testator lapsed, although he left a 
widow surviving him. Re Kimball’s 
Walle 40) WANES 475) 20) SR 6LOI" C2) 
Where a will, after making specific 
devises and bequests to a grandson, 
provided that “should there remain 
on hand at my death any property not 
herein designated, I bequeath the same 
unto my said son (naming him) and 
should he not survive me then said 
property I hereby bequeath ‘unto his 
children,” it was held that there was 
no intention expressed to prevent 
lapse of the devise and bequest to 
the grandson on his dying before the 
testator. Coleman y. Jackson, (Tex. 
Civ.App.) 126 S.W. 1178. 


44. State University’s Appeal, 97 
Pa. 187; Niblock’s Hstate, 27 Pa.Co. 
193; Murray v. Yard, 12 Phila. (Pa.) 


441; Bittner v. Bittner, (Tex.Commn. 
App.) 45 S.W.(2d) 148 [aff (Civ.App.) 
27 S.W.(2d) 852]; Coleman v. Jack- 
son, \(Tex.Civ. App.) 1265 Ssw. :LL 7s; 
Sibley v. Cook, 3 Atk, 572, 26 Reprint 
1130; Toplis v. Baker, 2 Cox Ch. 118, 
30 Reprint 55. 


- See supra § 1358. 


Conn.—Jackson vy. Alson, 34.A. 
1106, 67 Conn. 249. 


Ili.—Devine v. Steffen, 189 I1].App. 
196; Thornley v. Kershaw, 109 Ill. 
App. 113 [aff 68 N.B, 482, 204 Ill. 266]. 

Ind — Maxwell v. Featherston, 83 
Ind. 339. 

Ky.—Davis’ Heirs v. Taul, 
51. 

Me.—Farnsworth v. Whiting, 66 A. 
831, 102 Me. 296; Keniston vy. ada, 
14 A. 203, 80 Me. 290. 


‘Md.—Hooper v. Smith, 41 A. 1095, 
88 Md. 577. 
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Mass.—Horton v. Earle, 38 N.E. 
1135, 162 Mass. 448; Bryson v. Hol- 
brook, 34 N.E. 270, 159 Mass. 280; 


Wood v. Seaver, 33 N.E. 587, 158 Mass. 
411; Kimball v. Story, 108 Mass. 382. 


N.H.—Loveren v. Donaldson, 45 A. 
715, 69 N.H. 6329. 


N.J.—McKiernan v. Beardslee, 73 A. 
815, 72 N.J.Eq. 283; Zabriskie v. Huy- 
ler, 56 A. 11/33, 64 N.J.Eq. 794 Laff 
bileAL 197, 62 N.J.Eq. OI Hand iv. 
Marcy, 28 N.J.Eq. 59. 


* NaY.—-In re Wells, 21 N.B. 137, 113 
N.Y. 396, 10 Am.S.R. 457; Van Beuren 
v. Dash, 30 N.Y. 393; In re Goldberg’s 
Estate, 224 N.Y.S. 433, 130 Misc. 387; 
Kimball v. Chappel, 18 N.Y.S. 30, 27 
Abb.N.Cas. 437; Fry v. Smith, 10 Abb. 
N.Cas. 224, 4 N.Y.Month.L.Bul. 58; 


An advancement on 
account of a legacy, made in the lifetime of the leg- 
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the testator.4® 
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atee, will not prevent a lapse on his death before 


[§ 2279] e. Statutory Provisions—(1) In Gener- 

As the operation of the common-law rule as to 
the lapsing of legacies and devises defeated, in many 
cases, the intention of the testator,*® statutes have 
been enacted in most jurisdictions for the preven- 
tion of the lapsing of legacies or devises in case of 
the death of the beneficiary before the testator,°° 
and, under these statutes, the share devised or be- 


queathed to the predeceased devisee or legatee pass- 


Wetmore v. Peck, 66 How.Pr. 54, 4 
INDY. Month: Buleea7.35 40. Oree bare 
Smith’s Estate, 11 N.Y.S. 783; Howard 
v. Barnes, 65 How.Pr. 122; Anthony 
v. Brouwer, 31 How.Pr. 128 [aff 37 N. 
Y. 549, 5 Transcr.A. 86]; Hawn. v. 
Banks, 4 Edw. 664; Wright v. New 
York M. E. Church, Hoffm. 201; Bolles 
v. Bacon, 3 Dem.Surr. 438; Williams 
v. Seaman, 3 Redf.Surr. 148; Arm- 
strong v. Moran, 1 Bradf.Surr. is 


Pa.—Barnett’s Appeal, 104 Pa. 34 
Gross’ Estate, 10 Pa. 360; Connor 
Mather, 2 Watts & S. 450, Bi /asaly, 
523; Dickinson vy. Purvis, 8 Serg.&R. 
71; Sword’s Lessee v. Adams, 3 
Yeates 34; Ware’s Lessee v. Fisher, 2 
Yeates 578; In re Richardson’s Es- 
tate, 16 Pa.Dist.&Co. 296; Worsley’s 
MeN: 4 Pa.Dist. 177, 36 Wkly.N.C. 

ie 


Vt.—Shepard’s Heirs v. Shepard’s 
Estate, 14 A. 536, 60 Vt. 109. 


Eng.—Doe v. Underdown, 
293, 125 Reprint 1179. 


47. Generally see supra §§ 2233- 
2253. 


48. State University’s Appeal, 97 
een Ue 


49. Woolley v. Paxson, 24 N.E. 599, 
46 Ohio St. 307; Grant v. Mosely, 
(Tenn.Ch.A.) 52 S.W. 508. 


50. See statutory provisions. 


51. Cal.—In re Heberle’s Estate, 
1029935, L55.Cal. 7232 


Colo.—Gibson v. Hills, 272 P. 660, 
84 Colo. 596, 601 [cit Cyc]. 


Conn.—Lee v. Lee, 91 A. 269, 88 
Conn. 404; Ritch v. Talbot, 50 A. 42, 
74 Conn. 137. 


Ga.—Pearson v. Cochran, 109 S.E. 
498, 152 Ga. 276; Smith v. Williams, 
LS GSH et e089 Gano woe, Aumesebve Gus 
Cheney v. Selman, 71 Ga. 384. 


Ill.—McNamara vy. McNamara, 127 
N.E. 130, 293 Ill. 54; Burlet v. Burlet, 
92 N.B. 965, 246 Ill. 563; Pirrune v. 
Pirrung, 81 N.E. 1065, 228 Ill. 441. 


Ind.—Ballard v. Camplin, 67 N.E. 
505, 161 Ind. 16 [rev (App.) 64 N.E. 
931]; Clendening y. Clymer, 17 Ind. 
155. ’ 


Iowa.—Rodgers v. Reinking, 217 N. 
W. 441, 205 Iowa 1311; In re Carter’s 
Estate, 213 N.W. 392, 203 Iowa 608; 
Mason v. Mason, 188 N.W. 685, 194 
Iowa 504; In re Watenpaugh’s Will, 
186 N.W. 198, 192 Towa 1178; Her- 
ting v. Herring, 172°N.wW. 264, 187 
Iowa 5938; McAllister v. McAllister, 
167 N.W. 78, 183 Iowa 245; In re Free- 
mens Estate, 124 N.W.' 804, 146 Iowa 
38. 


Ky.—Wells v. Jewell, 22 S.W.(2d) 
414, 232 Ky. 92; Dillender v. Wilson, 
16 S.W.(2d) 178, 228 Ky. 758; Morison 
v. Meade, 263 S.W. 768, 204 Ky. 86; 
Nance’s Ex’rs v. Akers, 177 S.W. 235, 


Willes 


es to the persons designated by, or entitled to take 
under, the statute, and the gift does not lapse,°? un- 


165 Ky.-461; Park v. McCombs, 142 S. 
W. 401, 146 Ky. 327; McGrath’s Ex’r 
v. Brodbelt, 128 S.W. 8838; Dazey v. 
Killam, 1 Duv. 403. 


Me,—Bray v. Pullen, 24 A. 811, 84 


Me. 185; Moses v. Allen, 17 A. 66, 
81 Me. 268; Nutter v. Vickery, 64 Me. 
490. 


Md.e—McLaughlin v. McGee, 101 A. 
682, 131 Md. 156; Redwood v. Howi- 
son, 99 A. 863, 129 Md. 577; Vogel v. 
Turnt, 72 A. 661, 110 Md. 192; Lind- 
say v. Wilson, 63 A. 566, 103 Md. 252, 2 
L.R.A.N.S. 408; Halsey v. Protestant 
Episcopal Church Convention, 23 A. 
781, 71> Md=2755 Hays v. Wrighteds 
Md. 122; Harris v. Harris, 12 Gill & 
arid: Keerl y. Fulton, 1 Md.Ch. 
Oas 


Mass.—Ashley v. Lester, 183 N.E. 
498, 281 Mass. 261; Bosworth v. 
Stockbridge, 75 N.E. 712, 189 Mass. 
266, 11 Prob.Rep.Ann. 206; Paine v. 
Prentiss, 5 Mete. 396. 


Mich.—Hedley v. Henderson, 183 N. 
W. 75, 214 Mich. 157; Strong v. Smith, 
48 N.W. 183, 84 Mich. 567; Rivenett v. 
Bourquin, 18 N.W. 537, 53 Mich. 10. 


Minn.—Brookhouse v. Pray, 100 N. 
Re eas 92 Minn. 448, 9 Prob.Rep.Ann. 


Mo.—Murphy v. Enright, 264 S.W. 
811; Louden vy. Bollam, 258 S.W. 440, 
302 Mo. 490; Spurr v. Spurr, 226 S.W. 
35, 285 Mo. 168; Rauch v. Metz, 212 
S.W. 353; Jamison v. Hay, 46 Mo. 546; 
Wattenbarger v. Payne, 145 S.W. 148, 
162 Mo.App. 434. 


N.H.—Loveren v. Donaldson, 45 A. 
715, 69 N.H. 639; Goodwin vy. Colby, 
13 A. 866, 64 N.H. 401. 


N.J.—Ryder v. Myers, 167 A. 22, 
113° N-J.ig. 360°: U.S. Trust Come 
Jamison, 148 A. 398, 105 N.J.Eq. 418; 
Canfield v. Canfield, 50 A. 471, 62 N.J. 
Eq. 578; In re Smith’s Estate, 123 A. 
295, 59 N.J.Hq. 631 [rev 127 A. 218, 
97 N.J.Eq. 289]; Thomas’ Ex’rs v. An- 
derson, 21 N.J.Eq. 22. 


N.Y.—Matter of Wells, 21 N.E. 187, 
113 N.Y. 396, 10 Am.S.R. 457; Down= 
ing v. Marshall, 23 N.Y. 366, 80 Am.D. 
290, 23 How. Pr. 4; In re Sackett’s 
Will, 194 N.Y.S. 108, 201 App.Div. 58; 
Schneider Ve Heilbron, 101 N.Y:S. 1525 
115 Apps Div. 720; Pimel v. Betjemann, 
91 N.Y.S. 49, 99 "App. Div. 559 [rev on 
other grounds 76. Niky. 157, 183 Nowe 
194, 2 L.R.A.N.S. 580, 5 Ann.Cas, 289]; 
Matter of Hafner, 61 N.Y.S. 565, 45 
App.Div. 549; In re Doorley’s Will, 
244 N.Y.S. 262, 137 Mise. 663) sinmene 
Mott’s Estate, 244 N.Y.S. 187, 1387 
Mise. 99; In re Monroe’s Ex’rs, 229 
N.Y.S. 476, 132 Mise. 279; In re Hodg- 
son, 172 N.Y.S. 814, 105 Mise. 284; In 
re Leavitt’s Estate, 148 N.Y.S. 758, 86 
Mise. 609, 12 Mills Surr. 373; Bishop 
Vv. Bishop, 4 Hill 138. 


N.C.—Askew v. Dildy, 124 S.E. 124, 
188 N.C. 147;, Cox v. Ward, 12 S'E 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ston, 84 N.C. 98; 
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less a contrary intent appears from the will itself, in 
which ease that intent will be followed without refer- 
ence to, or regard for, the statute,°? and it is suffi- 
cient if that intent clearly appears from the lan- 
guage used.°® A provision in the will that the omis- 
sion of relatives, other than those named, is inten- 
tional is not such a disposition as indicates an intent 
contrary to the statute. The will must be presumed 
to have been madé with knowledge by the testator of 


379, 107 N.C. 507; Gordon vy. Pendle- 
Whitehead vy. Lassi- 
ter eoc Ne Ce 79. 


Ohio.—Larwill’s Ex’rs vy. Ewing, 76 
N.E. 503, 73 Ohio St. 177; Phillivs v. 
McConica, 51 N.E. 445, 59 Ohio St. 1, 
69 Am.S.R. 753; Woolley v. Paxson, 
24 N.E. 599, 46 Ohio St. 307; Gale v. 
Keyes, 186 N.E. 755, 45 Ohio App. 61; 
Youngblood v. Youngblood, 11 Ohio 
Cir; CEN:S) 2176. 

Pa.—In re Crozer’s Hstate, 101 A. 


801, 257 Pa. 241; In re Bentz’s Estate, 
70 A. 788, 221 Pa. 380; Bradley’s Es- 


fate nolL Ay w96, 166 ea. 3005) In ire 
Gross’ Estate, 10 Pa. 360; Schieffelin 
v. Kessler, 5 Rawle 115; Mifflin. v. 


Neal, 6 Serg.&R. 460; Harrison’s Hs- 
tate, 18 Pa.Super. 588 [aff 51 A. 976, 
202 Pa. 331]; Phillips’ state, 17 Pa. 
Super. 103; Thompson’s Estate, 10 
Pa.Dist.&Co. 69; In re Janney, 29 Pa. 
Dist. 24; Hoeflich’s Est., 23 Pa.Dist. 
405; Finger’s Est., 21 Pa.Dist. 424; 
Reynold’s Est., i1 Pa.Dist. 387; Lyn- 
dall’s Estate, 2 Pa.Dist. 476, 32 Wkly. 
INKCS WAP 


Philippine —Marin vy. Nacianceno, 
19 Philippine 238. 


R.I.—Howard v. Harrington, 65 A. 
282, 27 R.I. 586, 12 Prob.Rep.Anm 327; 
Williams v. Knight, 27 A. 210, 18 R. 
£333; Pond y. Allen, 2 A. 802, 15 R.1. 
171; Domestic, ete., Missionary Soc. 
v. Pell, 14 R.I. 456. 


S.C.—Pratt v. McGhee, 17 S.C. 428. 


Tenn.—Jones v. Hunt, 34 S.W. 693, 
96 Tenn. 269; Dixon v. Cooper, 12 S. 
W. 445, 88 Tenn. 177; Grant v. Mose- 
Uy (@heAt)) OZeooV Oo. 


Tex.—Watkins vy. Blount, 94 S.W. 
1116, 43 Tex.Civ.App. 460. 


Va.—Printz v. McLeod, 104 S.E. 818, 
128 Va: 471; Wildberger v. Cheek’s 
Ex'rs, 27 S.E. 441, 94 Va. 517; Wood 
v. Sampson’s Ex’r, 25 Gratt. (66 Va.) 
845. : 


W.Va.—Hoke v. Hoke, 12 W.Va. 427. 


Wis—In re Griffiths’ Will, 179 N.W. 
768, 172 Wis. 6380; Saxton v. Webber, 
53 N.W. 905, 83 Wis. 617, 20 L.R.A. 
509. 


Eng.—In re Hone, 22 Ch.D. 663, 665. 
Ont——In. re? Hunt, 5 Ont: i. 197. 


52. Del.—Brewer v. Curtis, 108 A. 
673, 30 Del. 503 [aff 105 A. 420, 30 Del. 
204]. 


Ill.—Brewick v. Anderson, 107 N.E. 
878, 267 Ill. 169; Rudolph v. Rudolph, 
69 N.E. 834, 207 Ill. 266, 99 Am.S.R. 
211 


ivwa.—Tennant vy. Smith, 155 N.W. 
267, 173 Iowa 264; In re Phelps, 126 
NEW. 328, 147 Ilowa.323;, In re. F'ree- 
man’s Bstate, 124 N.W. 804, 146 lowa 
38. 


Ky.—McGrath’s Ex’r v. Brodbelt, 


128 S.W. 883. 


Me.—Hay v. Dole, 111 A. 713, 119 
Me. 421. 


Md.—Vogel v. Turnt, 72 A. 661, 110 
Md. 192; Young v. Robinson, 11 Gill 
& J. 328 (where the gift was condi- 
tioned on the beneficiary surviving 
the testator). 
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Mass.—Bosworth v. Stockbridge, 75 
N.E. 712, 189 Mass. 266, 11-Prob.Rep. 
Ann. 206. 


Mich.—Rivenett v. Bourquin, 18 N. 
We 530,50 Mich, 10: 


N.J.—In re Smith’s Estate, 127 A. 
218, 97 N.J.Eq. 289 [rev 123 A. 295, 95 
N.J.Eqg. 631]; Prendergast v. Walsh, 
42 A. 1049, 58 N.J.Eq. 149. 


N.Y.—In re Neydorff, 184 N.Y.S. 551, 
193 App.Div. 531; In re O’Reilly’s 
EX rsyi201eINeY-S., 163), 121 Mise: 1005 
pow ete v. Carow, 7 Paige 328, 32 Am. 


Ohio.—Larwill’s Ex’rs v. Ewing, 76 
N.E. 503, 73 Ohio St. 177, 11 Prob.Rep. 
Ann. 242. 


Pa.—Kunkel v. Kunkel, 110 A. 73, 
267 Pa. 163; Hammond’s Estate, 15 
Pa.Dist.&Co. 559. 


R.I.—Domestie, ete., 
Soe. vi Pell, 14 Rule 456; 
Field, 9 R.I. 266. 


Missionary 
Daboll v. 


ae eee v. Morton, 2 Swan 
ta] Thus (1) where a will giving 


the residue to two of the testator’s 
sisters provided that any bequests 
pronounced illegal and “any bequest 
of a personal nature, the beneficiary 
being dead at the time of my death,” 
should go to one of the two residuary 
legatees, any void bequest and any be- 
quest of a “personal nature,’ which 
in the light of the other provisions 
means gifts to individuals for their 
personal benefit, should go to such 
sister as substitutional legatee, not- 
withstanding Decedent Est. L. § 29, 
providing that a legacy to a brother 
or sister who predeceased the testator 
should go to a child or other descend- 


ant of such _ beneficiary. In re 
O’Reilly’s Ex’rs, 201 N.Y.S. 63, 121 
Mise. 100. (2) Under Code § 3281, 


permitting a devisee’s heirs to in- 
herit, where a wife devised to her 
husband the share of her estate he 
was entitled to under the law, but he 
predeceased her, the devise lapsed, and 
no rights survived to his heirs, chil- 
dren of his first marriage, a contrary 
intent being evident from the will. 
Herring vy. Herring, 174 N.W. 364, 187 
Iowa 598. (3) Where a testator gave 
the residue, “including lapsed lega- 
cies,” to specified person, legacies to 
the testator’s brother and sister laps- 
ed on the death of the brother and 
sister during the testator’s lifetime, 
notwithstanding Decedent Est. L. § 
29, providing that legacy to a brother 
or sister should go to the children 
or other descendants of such brother 
and sister on their death during the 
testator’s lifetime, since in such case 
the testator by his will expressed his 
intention that the legacy should not 
go to the children of Such brother 
and sister, but should lapse and go 
to the residuary legatee. In Re Ney- 
dorff, 184 N.Y.S. 551, 193 App.Div. 531. 


[b] Contrary intent not shown — 
A will bequeathing the testator’s 
property to his wife, who predeceased 
him, and the surrounding cirecum- 
stances, did not show an intention to 
avoid the provision of Code Pub. Civ. 
L. art 93 § 326, that no bequest shall 
lapse by reason of the death of the 


[69 C.J.] 106% 


the existence of the statute and its effect in prevent- 
ing the legacy from lapsing.°® 
applicable where, independent of it, no lapse could 
occur,°® or where the substituted legatee or devisee 
does not survive the original legatee or devisee,®’ or 
where, under statute,®°® the testator is continuously 
incompetent to alter his will from the time of the 
legatee’s death to such testator’s death.°® 
over, where the statute is intended to prevent lapse 


Such a statute is not 


More- 


legatee in the lifetime of the testator. 
Redwood v. Howison, 99 A. 863, 129 
Md. 577. 


[c] Where will expressly provides 
for lapse in case the legatee shall 
predecease the testator, the statute 
will not prevent such lapse. In re 
Goetz’s Estate, 109 P. 492, 13 Cal.App. 
292; In re Warren’s Estate, 234 N.W. 
835, 211 Iowa 940; In re Best’s Es- 
tate, 221 N.W. 369, 206 Iowa 786. 


53. In re Goetz’s Estate, 109 P. 492, 
13 Cal.App. 292; Brewer v. Curtis, 108 
A. 678, 30 Del. 503 [aff 106 A. 420, 30 
Del. 204]; Larwill’s Ex’rs v. Ewing, 76 
N.E. 508, 73 Ohio St. 177, 11 Prob.Rep. 
Ann. 242. But see In re Goetz’s Hs- 
tate, 109 P. 492, 13 Cal.App. 292 (in- 
tent need not be expressed in clear 
and precise terms). 


54, Sleeper v. Larrabee, 
121, 266 Mass. 320. 


55. Longerbeam v. Iser, 150 A. 793, 
159 Md. 244; Domestic, etc., Mission- 
ary Soc, Vv. Pell, 14 Rilo 1456; 


[a] Thus, a testator’s legacy in 
lieu. of dower to his wife who prede- 
ceased him was held payable to the 
wife’s next of kin, in view of failure 
to qualify or revoke the legacy. 
Longerbeam v. Iser, 150 A. 7938, 159 
Mad. 244, 


56. Davie v. Wynn, 6 S.E. 183, 80 
Ga. 673; Stahl v. Emery, 127 A. 760, 
147 Md. 123; Young vy. Robinson, 11 
Gill & J. (Md.) 328; Lockhart v. Van- 
dyke, 33 S.H. 613, 97 Va. 356;> Hoke 
v. Hoke, 12 W.Va. 427. 


57. In re Ludwick’s Estate, 112 A. 
543, 269 Pa. 365. 


58. See statutory provisions. 
59. See cases infra this note. 


[a] In Maryland (1) under Code 
Pub. Gen. L. art 93 § 326, adding a 
proviso excepting from the rule that 
devise would not lapse by death of 
the devisee before the testator, the 
case where the testator before death 
of the devisee shall become insane or 
otherwise incompetent to revoke the 
will, the insanity must exist to the 
time of the death of the testator, and 
therefore, if the testator recovered or 
had lucid intervals in which the will 
might have been revoked, the proviso 
would not apply. Bartlett v. Ligon, 
109 A. 473, 135 Md. 620. (2) Executor 
must show continuous incompetence 
to alter will from the legatee’s death 
to the testatrix’s death to render in- 
applicable an act preventing lapse of 
legacy on legatee’s prior decease. 
Livingston y. Safe Deposit & Trust 
Co. of Baltimore, 146 A. 432, 157 Md. 
492. (3) Whether the testatrix, be- 
fore the death of the legatee and until 
her death, was mentally incompetent 
to alter the will, and remained so con- 
tinuously, was a question of fact. 
Livingston vy. Safe Deposit & Trust 
Co. of Baltimore, supra. (4) A legacy 
or devise does not lapse because of 
the death of the devisee or legatee, 
although the testatrix becomes insane 
or incompetent before such death, if 
she subsequently recovers, or has lu- 
cid intervals during which she can 
cancel, revoke, or alter the will. 
Hemsley v. McKim, 87 A. 506, 119 Md. 


165 N.E. 
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where the devisee or legatee dies leaving issue, de- 
scendants, or heirs, it 1s inapplicable where the pre- 
deceased devisee or legatee leaves no person coming 
within the designated relationship.®° 


[§ 2280] (2) Purpose and Effect—(a) In Gener- 
al. The purpose of these statutes is to prevent the 
lapsing of the legacy in the case of the death of a 
legatee or devisee before the death of the testator® 
and to vest the property in the persons designated by 
the statute, where no other provision is made by the 
will,°? or, under some statutes, unless the property is 
undisposed of by the will otherwise than by a resid- 
uary clause.°* They are not intended to abrogate 
the common-law rule as to lapse®* but rather to mod- 
ify or narrow it;°> neither are they intended to en- 
large®® or limit 8? the right of a testator to give his 
property to whomsoever he may choose. 


{§ 2281] (b) Retroactive Effect. A statute for 
the prevention of lapses will apply to a will made 
before its enactment, where such statute is in effect 
at the time when the will becomes effective by the 
testator’s death.°& The rule has been held to be oth- 
erwise, however, where the testator dies before the 
statute takes effeect®® or where the primary legatee or 
devisee dies before it is passed or takes effeet.7° An 


431. (5) The burden of proof in the 
first instance is on the party invoking 
the proviso, but, if permanent insan- 


of such testator, 
testate, leaving 
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see or legatee should, during thoi life 
die, testate or in- 
a child or children, 403: 


ns so 
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amendment to a statute providing against the lapsing 
of legacies or devises and providing that the act 
shall not apply when a testator shall become insane 
or otherwise incompetent to cancel, revoke, or alter 
the will has been held not to apply where a testator 
became insane or otherwise incompetent before the 
passage of the amendment.74 Where the statute pro- 
vides that legacies of a testator dying after the ap- 
proval of the statute shall not lapse on death of the 
legatee, the death of the legatee before the statute be- 


' comes operative does not prevent its application.’? 


[§ 2282] (8) Construction’*—(a) In General. 
It has been held that, as statutes to prevent lapse are 
in complete derogation of the common law** and of 
the right of the residuary legatee or the heir of the 
testator,”*® they must be strictly construed.7® On the 
other hand, in some jurisdietions it is held that such 
statutes should receive a liberal construction so as to 
advance the remedy and suppress the mischief result- 
ing from the common-law rule as to lapse.*7 


[§ 2283] (b) To What Gifts Applicable. The 


protection of the statute is sometimes construed to 
extend both to devisees and legatees,’® including a, 


legacy given in a will made in the exercise of a pow- 
er of appointment,*® sometimes to devisees®® or leg- 


Estate, 66 P. 370, 134 Cal. 320. 


68. Dazey v. Killam, 1 Duv. (Ky.) 
Renaker v. Lemon, 1 Duv. (Ky.) 


ity is proven, then the burden shifts 
to the party claiming that the proviso 
does not apply to prove restoration to 
sanity or lucid intervals. Bartlett v. 
Ligon, supra. (6) Evidence held to 
show the testatrix’ continuous incom- 
petence to change her will from the 
legatee’s death until her death. Liv- 
ingston v. Safe Deposit & Trust Co. of 
Baltimore, supra. (7) Evidence held 
insufficient to show that the testator, 
who was proved insane after the 
death of the devisee, had lucid in- 
tervals before her death which would 
avoid the operation of the proviso. 
Bartlett v. Ligon, supra. 


60. Ill.—Tea v. Millen, 101 N.E. 
209, 257 Ill. 624, 45 L.R.A.N.S. 1163. 

Iowa.—In re Freeman’s Hstate, 124 
N.W. 804, 146 Iowa 38. 


Mass.—Ballard v. Ballard, 18 Pick. 
41; Fisher v. Hill, 7 Mass. 86. 


Miss.—Neblett v. Neblett, 73 So. 
575, 112 Miss. 550. 
Mo.—Snow v. Terril, 8 S.W.(2d) 


1008, 320 Mo. 548; Romjue v. Ran- 
dolph, 148 S.W. 185, 166 Mo.App. 87. 


Neb.—In re Strelow’s Hstate, 220 
N.W. 251, 117 Neb. 168. 


N.J.—Security Trust Co. v. Lovett, 
79 A. 616, 78 N.J.Eq. 445. 


N.Y.—In re Polchinski, 142 N.Y.S. 
1066, 81 Misc. 103, 10 Mills Surr. 425. 


Pa.—Lyndall’s Estate, 2 Pa.Dist. 
476, 32 Wkly.N.C. 325. 


R.I.—Howard v. Harrington, 65 A. 
282, 27 R.1. 586, 12 Prob.Rep.Ann. 327, 


Tenn.—Dixon v. Cooper, 12 S.W. 
445, 88 Tenn. 177; Strong v. Ready, 9 
Humphr. 168. 


Vt.—Colburn vy. Hadley, 46 Vt. 71. 


[a] Thus 3 Gen. St. (1895) p 3763 
§ 34 provides that, when an estate 
shall be devised by will to any person, 
being a child or other descendant of 
the testator, or a brother or sister, 
or any descendant of a brother or 
sister of such testator, and such devi- 


or one or more descendants of a child 
or children, who shall survive the tes- 
tator, the devise to such person dying 
in the testator’s lifetime, shall not 
lapse, but the estate shall vest in such 
child or children, or descendant, in 
the same manner as if the devisee or 
legatee had survived the testator, and 
had died intestate. It was held that 
such section does not include a case 
in which the legatee dies without is- 
sue, nor where it appears that the tes- 
tator intended to make a bequest to a 
class as distinguished from the in- 
dividuals composing the class at the 
time the will was made. Security 
Trust Cow. Wovett, 79 A. 616) 73) Ne 
J.Hq. 445. 


61. Walker v. Walker, 118 N.E. 
1014, 283 Il]. 11; In re Strelow’s Es- 
tate, 220 N.W. 251, 117 Neb. 168; In 
re O’Reilly’s Ex’rs, 201 N.Y.S. 63, 121 
Mise. 100. 


62. In re Neydorff, 184 N.Y.S. 551, 
193 App.Div. 531. 


63. Galloway v. Babb, 90 A. 968, 
We ONG ER 25.9% 


64. In re Well’s Will, 21 N.E. 137, 
USING. 0 6 ye L OAS Eve 14 5:01 


65. Nelson v. Meade, 149 A. 626, 
129 Me. 61; In re Well’s Will, 21 N.E. 
US LS) IN. Y.293967. 20) Am iSeR, 46 
In re Neydorff, 184 N.Y.S. 551, 193 
App.Div. 531. 


ara Glenn v. Belt, 7 Gill & J. (Md.) 
362. 

67. In re Neydorff, 184 N.Y.S. 551, 
193 App.Div. 531. 


[a]. In California Civ. Code § 1343, 
providing that “if a devisee or legatee 
dies during the lifetime of the testa- 
tor, the testamentary disposition to 
him fails, unless an intention appears 
to substitute some other in his place,” 
only declares the effect of the death 
of a legatee in case the testator makes 
no provision for such contingency, 
but is not to be construed as a limita- 
tion upon the power of the testator to 
make such provision. In re Bennett’s 


212; Bartlett v. Ligon, 109 A. 473, 135 
Md. 620; Varick v. Smith, 61 A. 151, 
69 N.J.Ba. 505. Contra Martindale v. 

Warner, ¥Lb5' (Par 427i sin re Jones 
28 Pa.Dist. 24; Harrison’s Estate, 10 
eee 45 [aff 51 A. 976, 202 Pa. 
ise Bishop vy. Bishop, 4 Hill (N.Y.) 


70. Reichle v. Steitz, 56 A. 741, 64 
N.J.Eq. 789; Murphy v. McKeon, 32 
A. 374, 53 N.J.Eq. 406; Logan v. Brun- 
SON} Ss. V3 OO SOs 


71. Hemsley v. McKim, 87 A. 506, 
129 “Mids 431. 


72. Brewer v. Curtis, 108 A. 673, 
eee 503 [Laff 105 A. 420, 30 Del. 


73. Application of statute to pre- 
vent lapse of testamentary appoint- 
Kona Beas will of another see supra 


74. In re Martin’s Will, 230 N.Y.S. 
734, 133 Misc. 80 [aff 230 N.Y.S. 873]. 


75. Harding’s Hstate, 2 Pa.Dist.& 
Co. 298. 


76. In re Martin’s Will, 230 N.Y.S. 
734, 1383 Misc. 80 [aff 230 N.Y.S. 873]. 


Construction of statutes in deroga- 
tion of common law generally see 
Statutes §§ 665-667. 


77. Wooley v. Paxson, 24 N.E. 599, 
46 Ohio St. 307; Gale v. Keyes, 186 
N.H. 755, 45 Ohio App. 61. 


78. Holbrook v. McCleary, 79 Ind. 
167; Paine v. Prentiss, 5 Mete. 
(Mass.) 396; Snow v. Ferril, 8 S.W. 
(2d) 1008, 320 Mo. 543. 


79. Thompson y. Pew, 
122, 214 Mass. 520. 


80. In re Lewis’ Estate, 159 P. 961, 
39 Nev. 445. 


fa] In California, under Code § 
1348, all devises or legacies lapse, if 
the devisee or legatee dies before the 
testator, except as protected and se- 
cured by § 1310 to the lineal descend- 


102 N.E. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§§ 2283-2287] 


atees,®? only. 


[§ 2284] (c) What Legatees or Devisees Affected 
—aa. In General. Where the statute confines its 
application to cases where the devise is made to per- 
sons standing in a specified relation to the testator, 
it is inapplicable to devisees not coming within its 
terms, and as to such devisees will not prevent a 
lapse.*? Thus a statute preventing a lapse where 
the devise is to a brother or a descendant of a broth- 
er of the testator will not prevent the lapse of a leg- 
acy or devise to a widow of a brother’? or a cousin 
of the testator.*4 Soa statute preventing lapse of a 
devise or legacy to the testator’s sisters will not 
affect a legacy to the testator’s sister-in-law.®® 


[§ 2285] bb. Descendants. Statutes preventing 
lapses in case of devises or bequests to children or 
other descendants apply only to heirs in the direct 
descending line,** and not to collateral relations,§7 
and consequently will not prevent the lapsing of a 
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legacy or devise to a brother,’* or nephew or niece®® 
of the testator in case the donee predeceases the tes- 
tator; neither will such a statute prevent the lapse. 
of a legacy or devise to an adopted child,®® nor a per- 
son who, without legal adoption, has borne the rela- 
tion of child to the testator,®! nor a son or daughter- 
in-law®? of the testator, nor a stepchild,®* nor an ille- 
gitimate child,®4 nor the wife of the testator.°® 


[§ 2286] cc. Brothers or Sisters. A statute 
which in terms saves gifts in favor of a brother, sis- 
ter, or the children of brothers or sisters will not be 
extended to include grandchildren of brothers or sis- 
ters.°° 


[§ 2287] dd. Relatives. A statute preventing 
any lapse in the ease of a devise or bequest to a rela- 
tive includes only relatives by consanguinity and not 
connections by affinity,®” and therefore will not save 
a gift to a brother-in-law or sister-in-law,®* step- 
child,®® or even the husband or wife,' of the testator 


ants of any child, or other relation 
of the testator. This protection, how- 
ever, by the explicit language of § 
1310, is extended solely to devises; 
legacies are not within its terms. In 
re Ross’ Estate, 73 P. 976, 140 Cal. 
282;. In re Sutro’s Estate, 72 P. 827, 
139 Cal. 87. 


{b] In Montana (1) under Rev. 
Codes (1921) § 7012, providing that, 
When any estate is devised to any 
child or other relation of the testator 
and the devisee dies before the testa- 
tor, leaving lineal descendants, such 
descendants take the estate given by 
the will in the same manner as the 
devisee would have done had he sur- 
vived the testator, applies only to 
devises and not to legacies. Hash v. 
Hash, 208 P. 605, 64 Mont. 118. (2) 
The statute uses the word ‘‘devise’’ in 
its correct and approved legal and 
technical sense of a gift of real prop- 
erty by a last will and testament, and 


- does not apply to a “bequest,” which 


is a gift by will of ae prop- 
erty, especially in view of §§ 4759, 
4760, 4777-4779, 4787, 4790, 4796, 4801, 
4804, 8070. In re Fratt’s Estate, 199 
184 711, 60 Mont. 526. 


81. Pratt v. McGhee, 17 S.C. 428. 


g2. Ark.—Galloway v. Darby,. 151 
S.W. 1014, 105 Ark. 558, 44 L.R.A.N.S. 
782, Ann.Cas.1914D 712. 


Cal.—In re Willson’s Estate, 153 P. 
927, 171 Cal. 449. 


Colo.—Gibson vy. Hills, 272 P. 660, 
84 Colo. 596. 

Del.—Umiversity of Delaware v. 
Equitable Trust Co., 160 A. 754, 17 
Del.Ch. 335. 


 Ill.—Levings v. Wood, 170 N.E. 767, 


339 Ill. 11 [rev in part 253 I11].App. 
46]; Haight v. Royce, 113 N.E. 71, 
274 Ill. 162; Gillette v. Plimpton, 97 
N-E. 260, 253 Ill. 147. 

Me.—Strout v. Chesley, 132 A. 211, 
125 Me. 171. 


Mass.—MclInnes v. Spillane, 185 N. 
BE. 47, 282 Mass. 514. 

Mich.—Mann v. Hyde, 39 N.W. 78, 
71 Mich. 278. 

Mo.—Romjue v. Randolph, 148 S.W. 
185, 166 Mo.App. 87. 

Neb.—In re Strelow’s Estate, 
N.W. 251, 117 Neb. 168. 
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91 N.J. Eq. 382; Aikman v. Armstrong, 
85 A. 819, 81 N.J-Eq. 427. 


N.Y.—Roberts v. Bosworth, 95 N. 
Yy.9, 239, 10% App-Div. 511; In re 


Briggs’ Will, 228 N.Y.S. 652, 131 Misc. 
720; In re Vosseler’s Estate, 152 N. 
Y.S. 208, 89 Misc. 674, 14 Mills Surr. 
94 [mod on other grounds sub nom. 
In re Tamargo, 155 N.Y.S. 845, 170 
App.Div. 10, 15 Mills Surr. 502 (rev 
115 N.E. 462, 220 N.Y. 225)]. 


N.C.—Howell v. Mehegan, 
438, 174 N.C. 64. 


Pa.—Harding’s Estate, 2 Pa.Dist.& 
vee 298; Murray v. Yard, 12 Phila. 


Tex.—Leatherwood v. Stephens, 
(Commn.App.) 24 S.W.(2d) 819 [aff 
(Civ.App.) 13 S.W.(2d) 726]. 


82. Canfield v. Canfield, 50 A. 471, 
62 N.J.Eq. 578; In re Hammond's Es- 
tate, 157 A. 17, 103 Pa.Super. 503. 


84 Aikman v. Armstrong, 85 A. 
819, 81 N.J.Eq. 427. 


85. Stiegler v. Hibbert, 147 A. 252, 
17 Del.Ch. 32° 


86. West v. West, 89 Ind. 529; 
Watkins v. Blount, 94 S.W. 1116, 43 
Tex.Civ.App. 460. 


87. Van Beuren v. Dash, 30 N.Y. 
3893; Roberts v. Bosworth, 95 N.Y.S. 
239, 107 App.Div. 511; Gordon yv. Pen- 
dleton, 84 N.C. 98; Watkins v. Blount, 
94 S.W. 1116, 43 Tex.Civ.App. 460. 


88. West v. West, 89 Ind. 529; 
Howard v. Barnes, 65 How.Pr. (N.Y.) 
122; Gordon vy. Pendleton, 84 N.C. 98. 


89. Hester v. Hester, 37° N.C. 330. 


90. In re Martin’s Will, 230 N.Y.S. 
734, 133 Misc. 80 [aff 230 N.Y.S. 873]; 
Phillips’ Estate, 17 Pa.Super. 193. 


91. In re Hunt’s Estate, 143 N.Y.S. 
997, 82 Misc. 211, 11 Mills Surr. 50 
{aff sub nom, In re Utica Trust & Safe 
Deposit Co., 149 N.Y.S. 1116 (am 150 
N.Y.S. 1090) ]. 


$2. Ballard v. Camplin, 67 N.E. 
FO0Ste) bole Endo sl6s .Coni: av. “sNase, 
Ashm, (Pa.) 242. 

93, Nice v. Nice, 114 N.E. 140, 275 
Tll. 397; In re Reynolds’ Will, 178 N. 
Y.S. 821, 109 Misc. 453 [aff 181 N.Y.S. 
951]. 

94. Owens v. Humbert, 5 Ohio App. 
312; Wettach v. Horn, 50 A. 1001, 201 
Pa. 201; Hargraft v. Keegan, 10 Ont. 
272. 

95. In re Briggs’ Will, 228 N.Y.S. 
652, 181 Mise. 720. 

96. Harding’s Estate, 
Go. /298° 


97. Cal.—In re Pfuelb’s Estate, 48 
Cal. 643 [aff Myr.Prob. 38]; In re 


93 S.E. 


2 Pa.Dist.& 


Sowash’s Estate, 217 P. 128, 62 Cal. 


App. 529. 
Me.—Elliot v. Fessenden, 22 A. 115, 
837 Me. 197,113) DARGA 3. 
Mass.—Union Trust Co. of Spring- 


field v. Bingham, 173 N.E. 4385, 273 
Mass. 287. 


Mich.—In re Spier’s Estate, 195 N, 
W. 430, 224 Mich. 658. 


Mo.—Bramell vy. Adams, 
931, 146 Mo. 70. 


Ohio.—Schaefer v. Bernhardt, 81 N. 


47 S.W. 


EB. 640, 76.Ohio St. 443, 10 Ann.Cas. 
919 and note; Rea v. Griffin, 21 Ohio 
N.P.N.S. 129; Porterfield vy. 


] Porter- 
field, 4 Ohio N.P.N.S. 654. . 


98. Worcester Trust Co. v. Turn- 
er, 96 N.H. 132, 210 Mass. 115; Hor- 
ton v. Earle, 38 N.E. 1135, 162 Mass. 
448; Mann y. Hyde, 39 N.W. 78, 71 
Mich. 278. 


99. In re Pfuelb’s Estate, 48 Cal. 
643 [aff Myr.Prob. 38]; Kimball v. 
Story, 108 Mass. 382; In re hehe 
Estate, 195 N.W. 430, 224 Mich. 658. 


i. Cal.—In re Sowash’s Estate, 217 
P. 123, 62 Cal.App. 529. 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61; Farnsworth vy. Whiting, 
66 A. 831, 102 Me. 296; Keniston ve 
Adams, VAN INS 203, 30 Me. 290. 


Mass.—Curley v. Lynch, 92 N.E. 
429, 206 Mass. 289; Kimball vy. Story, 
108 Mass. 382; Esty v. Clark, 101 
Mass. 36, 3 Am.R. 320. 


Mich.—In re Spier’s Estate, 195 N. 
W. 430, 224 Mich. 658. 


N.J.—Canfield v. Canfield, 50 A. 471, 
62, N.J.Eq. 578. 


Ohio.—Foreman v. Medina County 
Nat. Bank, 162 N.E. 42, 119 Ohio St: 
17 [aff 161 N.E. 366, 27 Ohio App. 400]. 


Wash.—In re Renton’s Estate, 39 P. 
145, 10 Wash. 533. 


[a] hus, under Civ. Code § 1843, 
a testamentary disposition to the tes- 
tator’s wife fails on her death before 
the testator, where no intention ap- 
pears to substitute another in her 
place, although she leaves lineal de- 
scendants by a former marriage, re- 
lationship by marriage not being con- 
templated by § 13810, providing that 
descendants of a child or “other rela- 
tion,’’ to whom an estate is devised, 
shall take it on devisee’s death be- 
fore that of the testator, while § 1334, 
vesting it in deceased’s heirs at law 
according to the law of succession, 
when words of donation and not of 
limitation are used, does not apply, 


. 
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from lapsing where the donee predeceases the tes- 
tator. Neither will such a statute prevent the lapse 
of a devise to an illegitimate child.2 On the other 
hand, a cousin has been held to be a relative within 
the meaning of the statute.® 


[§ 2288] (d) Persons Entitled To Take—aa. In 
General. Only those persons coming within the elass 
of persons designated by the statute are entitled to 
take. 


{§ 2289] bb. Descendants. Under statutes pro- 
viding who shall take in case the legatee or devisee 
predeccases the testator, the term “descendant” has 
been held to mean an heir in the descending line,® and 
includes children,® grandchildren,’ and their children 
to the remotest degree,® but the term does not em- 
brace the husband or wife® or mother?® of a deceased 
legatee or devisee, or an illegitimate child,'! ,or col- 
lateral kindred,!? such as a brother.t? It has been 
both affirmed! and denied?® that the term includes 
an adopted child. 


{§ 2290] cc. Heirs. Who are heirs within the 
meaning of such a statute is to be determined by the 
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statute in force at the time of the devisee’s death.14 
The term has been held to inelude the brother:of a de- 
ceased devisee,'* and an illegitimate child of a fe- 
male legatee,!® but the devisee’s widow has been held 
not included,!® and the widow of the testator, who 
was also the mother of the deceased devisee, has been 
held not entitled to the property devised to him.?° 
A statute providing that heirs in the descending line 
of a legatee deceased before the testator take the 
bequest does not prevent lapse as to heirs not in the 
descending line.?! 


[§ 2291] dd. Issue. Where the provision is that 
the issue of a predeceased devisee or legatee shall 
take, the term “issue” has been construed to mean 
offspring of the named legatee or devisee, issue of 
his body, and lineal descendants of such offspring.?? 
It has been held to inelude grandehildren,?* but not 
an adopted child,** or ascending heirs,?® or a son- 
in-law,?® or the widow,?? or kindred of a deceased 
legatee or devisee.?® “Issue living at the time of 
testator’s death” has been held to include a child en 


‘sso as to include any one who would 
succeed to the testator’s estate had 
he died intestate within the term “re- 
lation.” In re Sowash’s Estate, 217 
P. 123, 62 Cal.App. 529. 


2. Owens v. Humbert, 5 Ohio App. 
Ss 


‘@ Union Trust Co. of Springfield 
v. Bingham, 173 N.E. 435, 273 Mass. 
‘287; Galloupe v. Blake, 142 N.E. 818, 
248 Mass. 196. 


4 Strout v. Chesley, 132 A. 211, 
125 Me. 171; Beardsley v. Wright, 103 
A. 809, 89 N.J.Eq. 58; In re Evans’ 
Will, 136 N.E. 233, 234 N.Y. 42. 


‘. West v. West, 89 Ind. 529; Max- 
well v. Featherston, 83 Ind. 339; 
Bishop v. Bishop, 4 Hill (N.Y.) 138. 

‘6.° Holloway v. Brown, 205 S.W. 
925, 181 Ky. 716; Snow v. Ferril, 8 S. 
W.(2d) 1008, 320 Mo. 543. 

"%, Wolloway v. Brown, 205 S.W. 
Ris, STL TR als 

® Holloway v. Brown, supra. 


9. Jones v. Jones’ Ex’r, 37 Ala. 646; 
Cook v. Munn, 12 Abb.N.Cas. (N.Y.) 
344, 65 How.Pr. 514, 2 Dem.Surr. 49; 
Norwood v. Mills, 8 Ohio S.&C.P. 356, 
1 Ohio N.P. 314. 


10. Morse v. Hayden, 19 A. 4438, 82 
Me. 227. 

11. Cherry v. Mitchell, 55 S.W. 689, 
hOSwiky, Wje2d Ky. li L547. 

12. Ala.—Jones v. Jones’ Ex’r, 37 
Ala. 646. 

Ga.—Smith v. Williams, 15 S.E. 130, 
89 Ga. 9, 32 Am.S.R. 67. 

Ind.—Aldred v. Sylvester, 111 N.E. 
914, 184 Ind. 542; Ballard v. Camp- 
lin, 67 N.E. 505, 161 Ind. 16; West v. 
West, 89 Ind. 529. 

Ky.—Holloway v. Brown, 205 S.W. 
925, 181 Ky. 716. 

N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328. 

N.J.—Canfield v. Canfield, 50 A. 471, 
62 N.J.Eq. 578, 7 Prob.Rep.Ann. 202. 

N.Y.—Van Beuren v. Dash, 30 N.Y. 
393. 

Pa.—Lovett v. Lovett, 10 Phila. 537, 
31 Leg.Int. 349. 

Tex.—Watkins vy. Blount, 94 S.W. 


1116, 48 Tex.Civ.App. 460. 
13. West v. West, 89 Ind. 529. 


14. Warren v. Prescott, 24 A. 948, 
84 Me. 483, 30 Am.S.R. 370, 17 L.R.A. 
435 and note. 


[a] In New York, within Decedent 
Hst. L. § 29, providing that, in case 
of the devisee or legatee of a certain 
relation to the testator predeceasing 
the testator, but leaving a child or 
other descendant, who shall survive 
the testator, there shall be no lapse, 
but the property shall vest in such 
surviving child or other descendant 
as if the legatee or devisee had sur- 
vived the testator and died intestate, 
an adopted child of the deceased dev- 
isee or legatee is her ‘‘child or other 
descendant,” in view of Dom. Rel. L. 
§ 114, as to effect of adoption, “‘inher- 
itance” therein being used in a broad 
sense, including personal, as well as 
real, property. In re Foster’s Estate, 
177 N.Y.S. 827, 108 Mise. 604. 


15. Rauch v. Metz, (Mo.) 212 S.W. 
357; Phillips v. McConica, 51 N.E. 
445, 59 Ohio St. 1, 69 Am.S.R. 753, 4 
Prob.Rep.Ann. 134; Phillips’ Estate, 
17 Pa.Super. 103. 


16. McAllister v. McAllister, 
N.W. 78, 183 Iowa 245. 


[a] Thus, where a testator devised 
an equal undivided one third of his 
property to his wife and by a later 
item gave her a life estate in the re- 
maining two thirds, had the wife 
survived the testator she would have 
obtained under the will more than 
the share allowed under the statute 
of descent, and the rule that a devisee 
of the same share she would have 
taken as heir takes by descent does 
not apply, and, having predeceased 
the testator, her heirs are entitled, 
under Code § 3281, to at least so much 
of the estate bequeathed to the prede- 
ceased wife as was in existence and 
available to them at the time of the 
testator’s death. In re Watenpaugh’s 
Will, 186 N.W. 198, 192 Iowa 1178. 


17. Blackman v. Wadsworth, 21 N. 
W. 19.0, 65 Iowa 80. See also Phillips 
ve nag © 44 N.W. 898, 79 Iowa 
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18. Goodwin y. Colby, 13 A. 866, 
64 N.H. 401. 


19. McAllister v. McAllister, 167 N. 


W. 78, 183 Iowa 245; Blackman v. 
Wadsworth, 21 N.W. 190, 65 Iowa 80. 
See Holmden v. Craig, 16 Ohio Cir.Ct. 
N.S. 157 (effect of statute). See also 
Phillips v. Carpenter, 44 N.W. 898, 79 
Iowa 600. 


_,la] Under statute providing that, 
if heirs of intestate are not found, as 
previously provided in statutes, the 
portion uninherited shall go to the 
spouse of the intestate, where both 
parents of the predeceased devisee 
were dead, and the mother of such 
devisee left no heirs, the wife of such 
devisee took the devisee’s mother’s 
share of the devise, the statute pro- 
viding for inheritance, by heirs of the 
predeceased devisee, of property de- 


vised. McAllister v. McAllister, 167 

N.W. 78, 183 Iowa 245. 

eiBde In re Overdieck’s Will, 50 Iowa. 
21. Loveren v. Donaldson, 45 A. 


715, 69 N.H. 639. 


22. Dillender v. Wilson, 16 S.W. 
(2d) 173, 228 Ky. 758: In re Strelow’s 
Hstate, 220 N.W. 251, 117 Neb. 168. 


[a] In Kentucky a bastard child 
of a devisee dying before the testator 
is included in “issue,” as used in St. 
§ 4841, providing that, if a devisee or 
legatee dies before the testator, or is 
dead at the making of the will, leav- 
ing issue who survive the testator, 
Such issue shall take the share which 
the legatee or devisee would have tak- 
en. Cherry v. Mitchell, 55 S.W. 689, 
108 Ky. 1, 21 Ky.L. 1547. 


ie Fetherolf’s Estate, 29 Pa.Dist. 


24. Bourne’s Ex’r vy. Edwards, 2-8. 
W.(2d) 1058, 228 Ky. 35; In re Rus- 
sell’s Estate, 130 A. 319, 284 Pa. 164 
Caff 5 Pa.Dist.&Co. 240]. Contra 
Moore’s Estate, 30 Pa.Dist. 152. 


25. Dillender v. Wilson, 16 S.W. 
(2d) 173, 228 Ky. 758; Sione v. Mason 
eon & Coke Co., 182 S.W. 929, 168 Ky. 

26. 
242. 

27. Bourne’s Ex’r vy. Hdwards, 2 
S.W.(2d) 1053, 223 Ky. 35. ‘ 


28. Bourne’s Ex’r v. Edwards, su- 
pra. 


Com. v. Nase, 1 Ashm. (Pa.) 


For later cases, developments and changes in the 1aw see Annotations, same title and section number. 
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ventre sa mere.?® 


[§ 2292] ee. Relatives. 
“relation” 
by affinity.®° 


[§ 2293] (e) Gifts to Class. 


29. 
246; 


3a. 
643; 


In res .Grifiithe, (1911) 1 Ch: 
Duder v. Duder, 7 Newfoundl. 10. 


In re Pfuelb’s Estate, 48 Cal. 
Elliot v. Fessenden, 22 A. 115, 


83) Me: 7197, 13-b:RA. 3% and note; 
Bramell v. Adams, 47 S.W. 931, 146 
Mo. 70; Cleaver v. Cleaver, 39 Wis. 


96, 20 Am.R. 30. 


31. Keniston v. Adams, 14 A. 203, 
80 Me. 290; Bernhardt v. Bernhardt, 
28 Ohio Cir.Ct. 686. 


82. Curley v. Lynch, 92 N.E. 429, 
206 Mass. 289; Esty v. Clark, .101 
Mass. 36, 3 Am.R. 320; In re Ren- 


ton’s Estate, 39 P. 145, 10 Wash. 533. 


33. Donnell v. Mateer’s Ex’rs, 40 
N.C. 7 
34. Horton v. Earle, 38 N.E. 1135, 


162 Mass. 448. 


85. Mann v. Hyde, 39 N.W. 78, 71 
Mich. 278. 

36. In re Pfuelb’s Estate, Myr. 
Prob. (Cal.) 388; Kimball v. Story, 
108 Mass. 382. 

87. Snow v. Ferril, 8 S.W.(2d) 
1008, 320 Mo. 543. 

Sse Conn: Clifford vy. Cronin, 117 


A. 489, 97 Conn. 434. 


Ill.—Rudolph v. Rudolph, 69 N.E. 
834, 207 Ill. 266, 99 Am.S.R. 211. 


Iowa.—In re Nicholson’s Will, 88 
N.W. 1064, 115 Iowa 493, 91 Am.S.R. 
LASS 


Ky.—Ruff v. Baumbach, 70 S.W. 
ee 114 Ky. 336, 24 Ky.L. 1167; Sloan 

Thornton, 43 S.W. 415, 102 Ky. 443, 
19 Ky.L. 1511; Chenault’s Guardian 
v. Chenault’s Ex’rs, 11 S.W. 424, 83 
Ky. 83. 


Mass.—Galloupe v. Blake, 142 N.E. 
818, 248 Mass. 196; Howland v. Slade, 
29 N.E. 631, 155 Mass. 415; Stock- 
bridge v. Stockbridge’s Estate, 14 N. 
E. 928, 145 Mass. 517; Moore v. Weav- 
er, 16 Gray 305. 


Mich.—Strong v. 
183, 84 Mich. 567. 


Mo.—Jamison v. Hay, 46 Mo. 546; 
Guitar v. Gordon, 17 Mo. 408. 


N.C.— Knight v. Knight, 56 N.C. 167. 


Ohio.—Woolley v. Paxson, 24 N.E. 
599, 46 Ohio St. 307; Gale v. Keyes, 
186 N.E. 755, 45 Ohio App. 61; Porter- 
field v. Porterfield, 4 Ohio N.P.N.S. 
654. 


par v: Dimond, 5 R.I. 121. 


ex.—Burch v. McMillin, (Civ. 
Teh 15 S.W.(2d) 86. 


Smith, 48 N.W. 


The word “rélative” 
includes only relations by blood and not 
Therefore a husband,*! wife,*? son- 
in-law,** brother-in-law,*?* sister-in-law,?*> or step- 
.son*® is not within such a statute. 
nephews and nieces of the testator.?7 


The term includes 


It is generally con- 
sidered that statutes for the prevention of lapses ap- 
ply in the case of a legacy or devise to a class, al- 
though none of the class be mentioned by name.?8 
It has sometimes been held, however, that these stat- 
utes have no application in such cases—this on the 
ground that their purpose is to prevent lapse, and 
that there is no lapse on the death of a member of a 
class, since such a gift is to be interpreted as being 
only to such members as survive the testator;*® and 
it has even been held that the statute will not apply to 
a gift to a class of which there was but a single mem- 
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bere” 


or : 
ean arise.*! 
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Some statutes expressly include the case of 
a devise to a class, and then of course no question 


[§ 2294] (f) Gifts to Persons Dead at Date of 
Willt?—aa. In General. 
vent a lapse by the death of the devisee or legatee 


Statutes intended to pre- 


before the testator are sometimes construed not to 


of the will.## 


[a] In Pennsylvania (1) Act April 
8, 1833 (P. L. p 249), which was in- 
tended to prevent lapse of a legacy 
or devise in favor of a child or other 
lineal descendant. was held to apply 
to a legacy or devise toaclass. In re 
Bradley’s Estate, 31 A. 96, 166 Pa. 
300; Hoeflich’s Estate, 23 Pa.Dist. 
405. (2) On the other hand, Act 
May 6, 1844 (P. L. p 564), however, 
which was intended to prevent the 
lapse of legacies or devises to broth- 
ers or sisters or the children of 
brothers or sisters of the testator, 
was held not to apply to gifts to leg- 
atees or devisees or a class. Gross’ 
Estate, 10 Pa. 360; Diemer’s Estate, 
2 Pa.Dist. 548; Diemer’s Estate, 13 
Pa.Co. 448. (3) A later act, how- 
ever, Act July 12, 1897 (P. L. p 256 
Purdon Dig. p 5142), which was pass- 
ed to correct the judicial construc- 
tion given Act May 6, 1844 (P. L. p 
564) (Hoeflich’s Estate, supra), ex- 
pressly provides against the lapse of 
legacies or devises to brothers or sis- 
ters or children of brothers or sis- 
ters of the testator. (4) This later 
act does not apply, however, unless 
the deceased legatee was a member 
of the class at some time between the 
execution of the will and the death 
of the testator. Harrisen’s Hstate, 
51 A. 976, 202 Pa. 331; Todd’s Estate, 
33 Pa.Super. 117. (5) Nor does it ap- 
ply where the will was executed be- 
fore the passage of the act. Janney’s 
Estate, 28 Pa.Dist. 24. 


39. Ga.—Martin v. Mercer Univer- 
sity, 25°S.H. 522, 98 Ga, 320, 1- Prob. 
Rep.Ann. 422. 


Md.—Craycroft v. 
Harr.&J. 54. 


Mich.—}Eberts v. Eberts, 4 N.W. 172, 
42 Mich. 404. 


N.H.—Campbell v. Clark, 10 A. 702, 
64 N.H. 328. 


N.J.—Forshee v. Dowdney, 139 A. 
321, 101 N.J.Eq. 446 [aff 143 A. 917, 
103 N.J.Eq. 374]; Trenton Trust, etc., 
Co. v. Sibbits, 49 A. 530, 62 N.J.Eq. 
ilewl. 


N.Y.—In re Harris’ Will, 245 N.Y.S. 
570, 138 Mise. 287. 


{a] English statute has been held 
not to apply to a gift to a class, none 
of whom are mentioned by name. 
Olney v. Bates, 3 Drew. 319, 61 Re- 
print 925; Browne v. Hammond, 
Johns. 210, 70 Reprint 400. 


40. In re Harvey, [1893] 1 Ch. 567. 


41. Barnhill v. Sharon, 121 S.W. 
988, 185 Ky. 70; Ruff v. Baumbach, 


Crayeroft, 6 


apply where the devisee or legatee was dead when 
the will was executed.* 
repudiated this rule and hoid that, in furtherance of 
what may be presumed to have been the intention of 
the testator, the statutes apply notwithstanding the 
death of the devisee or legatee before the execution 
Of course, where the case is expressly 
provided for by the statute, there is no distinction 
between the issue of a devisee who dies before the 
making of the will and one who dies after it.*® 


[§ 2295] bb. Gifts to Class. 
fae it is held that the statute does not apply to a 


Other cases, however, have 


In some jurisdic- 


70 S.W. 828, 114 Ky. 336, 24 Ky.L. 


1167; Dazey v. Killam, 1 Duv. (Ky.) 
403; Renaker v. Lemon, 1 Duv. (Ky.) 
212; Carson v. Carson’s Ex’r, 1 Mete. 
(Ky.) 300; Yeates v. Gill, 9 B.Mon. 
ey, 203; Jamison v. Hay, 46 Mo. 

42. Gifts to persons dead at date 


of will as void see infra § 2297. 


43. Md.—Billingsley v. Tongue, % 
Md. 575. 


N.C.—Scales v. Scales, 59 N.C. 1633: 
Lindsay v. Pleasants, 39 N.C. 320. 


R.I.—Williams v. Knight, 27 A. 210,. 
18 R.I. 383; Almy v. Jones, 21 A. 616,. 
17 RS) 265, 22 RAL 4s: 


S.C.—Suber v. Nash, 65 S.E. 947,, 
84 S.C. 12; Pegues v. Pegues, 32 S.C 
Eq. 554. 


Eng.—Winter v. Winter, 5 Hare: 
306, 26 Eng.Ch. 306, 67 Reprint 929. 

44. Del.—Stiegler v. Hibbert, 147 
A. 252, 17 Del.Ch. 32; Todd v. Gam- 
brill, 138 A. 167, 15 Del.Ch. 342. 

Ga.—Cheney y. Selman, 71 Ga. 384. 


Ill.—Kehl v. Taylor, 114 N.B. 125, 
275 Ill. 346, Ann.Cas.1918D 948; Car- 
roll v. Wilkerson, 249 Ill.App. 98. 


Me.—Bray v. Pullen, 24 A. 811, 84 


Me. 185; Moses v. Allen, 17 &A 66, $i 
nes 268; Nutter v. Vickery, 64 Me. 
one ORE AES v. Huson, 60 Barb. 


Pa.—Minter’s Appeal, 40 Pa. 111. 


R.I.—Winsor v. Brown, 136 A. 434, 
48 R.I. 200. 


Va.—Wildberger v. yas: Ex’rs, 
27 S.E. 441, 94 Va. 517 


Eng.—Mower v. Orr, 7 Hare 473, 
27 Eng.Ch. 473, 68 Reprint 195; Win- 
ter v. Winter, 5 Hare 306, 26 Eng.€h 
306, 67 Reprint 929. 


45. Dane v. Wynn, 6 S.E. 183, 80) 
Ga. 673; Barnhill v. Sharon, 121 S.. 
W. 983, 135 Ky. 70; Sloan v. Thorn-- 
ton, 43 S.W. 415, 102 Ky. 443, 19 Ky:. 
L. 1511; Chenault’s Guardian: vi: 
Chenault’s Ex’rs, 11 S.W. 424, 88 Ky. 
83; Chenault’s Guardian v. Chenault’s 
Estate; 95 Siw. (75, 10° ivan eeor 
Eckerle v. Hilerich’s Ex’r, 9 Ky.L. 
723; Dazey v. Killam, 1 Duv: (Ky.) 
403; Carson v. Carson’s Ex’r, 1 Metc. 
(Ky.) 300; Larwill’s Ex’rs v: Ewing, 
76 N.E. 508, 73 Ohio St. 177). 0 Preb: 
Rep.Ann. 242; Shumaker v. Pearson, 
65 N.I. 1005, 67 Ohio St. 330; Dixon 
v. Cooper, 12 S.W. 445, 88. Tenn. Lit 
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case where the devise is to one of a class, one of the 
members of which was dead at the time the will was 
executed,*® unless the individuals composing the 
class are clearly and distinctly pointed out by nam- 
ing them.*7 In other jurisdictions, however, a con- 
trary rule is followed.*® 


[§ 2296] (g) Title and Rights Acquired. Stat- 
utes giving a devise or legacy which at common law 
would lapse on the death of the devisee or legatee be- 
fore the death of the testator do not operate to cause 
the gift to the deceased legatee to become a part of 
his estate,*® nor can he dispose of or otherwise con- 
trol the property to the detriment of the descend- 
ants,®° but such gift passes to those who are entitled, 
under the statute, to take, as legatees or devisees di- 
rectly under the will of the testator,°+ and they take 
to the exclusion of the original beneficiary’s surviv- 
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ing husband or wife,®? or personal representatives.># 
Such substituted devisees or legatees do not take by 
representation, but as substituted beneficiaries,>* 
as if they inherited directly from the testator;°° 
and it has been held that they take what the prede- 
ceased legatee or devisee would have taken, had he 
survived.®® It has been held, however, that they take 
an estate free from the debts of their ancestor,°* and 
this rule has been applied in some®® but not in all®® 
jurisdictions to debts owed to the testator. 


[§ 2297] H. Gift to Person Dead at Time of Ex- 
ecution of Will.®° The general rule, in the absence 
of any statutory provision to the contrary, is that a 
legacy or devise to a person who is dead at the time 
of the making of the will is void,* or, it has been 
said, lapses,®2 and it is immaterial to the operation 
of the rule that the testator knew when the will was 


46. Ala.—Pierce v. Fulmer, 51 So. 
728, 165 Ala. 344. 


Ga.—Tolbert v. Burns, 8 S.E. 79, 82 
Ga, 213; Dane v. Wynn, 6 S.E. 183, 
80 Ga. 673. 


* Towa.—In re Nicholson’s Will, 88 N. 
W. 1064, 115 Iowa 4938, 91 Am.S.R. 175. 


Md.—Billingsley v. Tongue, 9 Md. 
575. 


Mass.—Howland v. Slade, 
631, 155 Mass. 415. 


’ Nvy.—Matter of Turner’s Will, 101 
N.E. 905, 208 N.Y. 261; Pimel v. Bet- 
jemann, 76 N.E. 157, 183 N.Y. Oa, 
L.R.A.N.S. 580 and note, 5 Ann.Cas. 
239 and note, 11 Prob.Rep.Ann. 228; 
In re Brundrett’s Estate, 240 N.Y.S. 
220, 185 Mise. 574. 


Pa.—In re Harrison’s Estate, 51 A. 
976, 202 Pa. 331 [aff 18 Pa.Super. 588 
(aff‘10 Pa.Dist. 45)]; In re Tyson’s 
Estate, 47 Pa.Super. 108, 113; Fethe- 
rolf’s ‘Estate, 29 Pa. Dist. 479. 


R.I—Almy v. Jones, 21 A. 616, 17 
R.1. 265, 12 L.R.A, 414 


Wash.—iIn re Hutton’s Estate, 180 
P. 882, 106 Wash. 578, 3 A.L.R. 1673. 


Eng.—Re Musther, 43 Ch.D. 569. 


Validity of gift to person dead at 
time of execution of will see infra 
§ 2297. 


47, Friederichs v. Friederichs, 218 
N.W. 271, 205 Iowa 505 [dist In re 
Nicholson’s Will, 88 N.W. 1064, 115 
Iowa 493, 91 Am.8S. RL ole 


-48. Kehl v. Taylor, 114 N.E. 125, 
275 Ill. 346, Ann.Cas.1918D 948; Bray 
v. Bullen, 24 A. 811, 84 Me. 185; Moses 
vy. Allen, 17 A. 66, 81 Me. 268; In re 
Kittson’s Estate, 225 N.W. 4389, 177 
Minn. 469; Brookhouse y. Pray, 100 N. 
W.. 235, 92 Minn. 448; Zombro v. Mof- 
fett, 44 S.W.(2d) 149, 153, 329 Mo. 
137 [cit Cyc]; Murphy v. Enright, 
(Mo.) 264 S.W. 811; Jamison v. Hay, 
46 Mo. 546; Guitar v. Gordon, 17 Mo. 
408, 


49. Mann v. Hyde, 39 N.W. 78, 71 
Mich. 278. 


50. Halsey v. Protestant Episcopal 
Church Convention, 23 A. 781, 75 Md. 


29 N.E. 


275; Glenn v. Belt, 7 Gill & J. (Md.) 
362; Newbold v. Prichett, 2 Whart. 
(Ba.) 46. Contra Re Mason, 34 Beay. 


494, 55 Reprint 726. 


51. Cal.—O’Neil v. Ross, 
123;,98 Cal.App. 306. 


Ill.— Hay v. Boling, 162 Ill.App. 55. 


Iowa.—Mason v. Mason, 188 N.W, 
. 685, 194 Iowa 504. 


iteebs. 


t% 


Ky.—Thompson v. Myers, 26 S.W. 
1014, 95 Ky. 597, 16 Ky.L. 139; Carson 
v. Carson’s Ex’r, 1 Metc. 300. 


Mich.—Mann vy. Hyde, 39 N.W. 78, 
71 Mich. 278. 


52. Jones y. Jones’ Ex’r, 37 Ala. 
646; Smith v. Williams, 15 S.E. 130, 
89 Ga. 9, 32 Am.S.R. 67; Cook v. Munn, 
12 Abb.N.Cas. (N.Y.) 344, 65 How.Pr. 
514, 2 Dem.Surr. 49. 


53. Jones v. Jones’ Ex’r, 37 Ala. 
646; Matter of Hafner, 61 N.Y.S. 565, 
45 App.Div. 549. 


54, ‘Ala.—Jones v. Jones’ Ex’r, 37 


Ala. 646 


Iowa.—Mason v. Mason, 188 N.W. 
685, 194 Iowa 504. 


Ky.—Thompson v. Myers, 26 S.W. 
1014 9b sy: 597, 16 Ky... 139: 


deans seeonene v. Scott, 10 La.Ann. 


Neb.—In re Strelow’s Estate, 220 
NSW: 251 e 11 Neb 1682 


N.Y.—Cook v. Munn, 12 Abb.N.Cas. 
344, 65 How.Pr. 514, 2 Dem.Surr. 49; 
Tuttle v. Tuttle, 2 Dem.Surr. 48. 


R.I.—Moore v. Dimond, 5 R.I. 121. 


S.C.—Mathis v. Hammond, 30 S.C. 
ae city 


Ga.—Terry v. Chandler, 158 S. 
BE. *Pr2, 172 (Ga. 715. 


Iowa.—In re Rueschenberg’s Es- 
tate, 239 N.W. 529, 213 Iowa 639. 


Ky.—Nance’s Ex’rs v. Akers, 177 S. 
W. 235, 165° Ky.. 461; Thompson Vv. 
Ae 26 S.W. 1014, 95 Ky. 597, 16 Ky. 


Mo.—Wattenbarger v. Payne, 
S.W. 148, 162 Mo.App. 434. 


Neb.—In re Strelow’s Estate, 220 N. 
da a 117 Neb. 168, 


Birge v. Nucomb, 105 A. 335, 
93 were 69. 


57. Suydam v. Voorhees, 43 A. 4, 
58 N.J.Eq. 157;. Matter of Hafner, 61 
N.Y.S. 565, 45 App.Div. 549; Cook v. 
Munn, 12 Abb.N.Cas. (N.Y.) 344, 65 
How.Pr. 514, 2 Dem.Surr. 49; Smith 
y. Smith, 58 N.C. 305. 


58. Ky.—Carson v. Carson’s Ex’r, 
1 Mete. 300. 


Md.—Hemsley v. McKim, 87 A. 506, 
119 Md. 431. 


Mo.—Wattenbarger v. Payne, 145 S. 
W. 148, 162 Mo.App. 434. 


Noes eae v. Tuttle, 2 Dem.Surr. 
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Ohio.—Baker v. Carpenter, 68 N.E. 


577, 69 Ohio St. 15. 


59. In re Rueschenberg’s Estate, 
239 N.W. 529, 213 Iowa 639; Tilton v. 
Tilton, 82 N.E. 704, 196 Mass. 562; 
Suydam v. Voorhees, 43 A. 4, 58 N.J. 
Eq. 157; Denise’s Ex’rs v. Denise, 37 
N.J.Eq. 163; Baker v. Carpenter, 68 
N.E. 577, 69 Ohio St. 15. 


60. Cross references: 


Application of statutes 
prevent lapse where 
devisee dead at date 
supra §§ 2294, 2295. 


Construction of will to prevent in- 
poses. in general see supra §§ 1147, 


intended to 
legatee or 
of will see 


Lapsed devises and void devises dis- 
tinguished see supra § 2256. 


61. Cal.—In re Matthews’ Estate, 
169) P.5233, 176) Cal. 576: 


Conn.—Clifford. v. Cronin, 117 A. 
489, 491, 97 Conn. 434 [quot Cyc). 


Del.—Todd v. Gambrill, 138 A. 167, 
15 Del.Ch. 342; Doe v. Roe, 9 Del. 20, 
15 Am.R. 701. 


Il1.—Carroll v. Wilkerson, 249 Ill. 
App. 98. 


men ata sales v. Tongue, 9 Md. 


Mont.—Hash y. Hash, 208 P. 605, 
64 Mont. 118. é 


N.Y.—In re Turner’s Will, 101 N.B. 
905, 208 N.Y. 261, Ann.Cas. 1914D 245. 


N.C.—Twitty & Churchill v. Martin, 
90 N.C. 643; Scales v. Seales, 59 N.C. 
aus Lindsay v. Pleasants, 39 N.C. 


Ohio.—Shumaker v. Pearson, 65 N. 
BE. 1005, 67 Ohio St. 330. 


R.I.—Winsor v. Brown, 136 A. 434, 
48 R.I. 200. See also Almy v. Jones, 
21 A. 616, 17 R.I. 265, 12 LR.A. 494; 


Tex.—Moss vy. Helsley, 60 Tex. 426. 


Wash.—In re Hutton’s Estate, 180 
P. 882, 106 Wash. 578, 3 A.L.R. 1673. 


62. Conn.—Clifford yv. Cronin, 117 
A. 489, 491, 97 Conn. 434 [quot Cyc]. 


Iowa.—In re Nicholson’s Will, 88 
N.W. 1064, 115 Iowa 493, 91 Am.8.R. 
175. See "Stennett Vv. Hall, 37 N.W. 
332, 74 Iowa 279 (where the invalidity 
of the bequest in question was admit- 
ted by counsel for both parties). 


N.Y.—In re Tamargo, 115 N.E. 462, 
220 N.Y. 225. 


Ohio.—Nelson v. Minton, 187 N.E. 
576, 46 Ohio App. 39. 


Pa.—Barnett’s Appeal, iu Pa. 342: 
Sloan v. Hanse, 2 Rawle ‘28 


For later cases, developmenis and changes in the law see Annotations, same title and section number, 
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made that the legatee was dead.®3 


[§ 2298] I. Revocation of Legacies or Devises*+ 
—1. In General. A bequest or devise can be revok- 
ed by a subsequent part of the will or by clear and 
undoubted implication,*® although it is not essential 
that the revoking clause should be in all essentials 
as clear and as free from ambiguity as the clause 
making the gift.°* The law will presume in favor of 
a devise or a legacy that it is not annulled by a clause 
of revocation in a codicil, if a mistake as to a fact 
moved the testator to write it and continue it in 
force and he stated in the writing what the fact was 
and therein showed that the revocation was made 
conditional on its existence ;*? but, where the revoca- 
tion is absolute and it appears to have been the tes- 
tator’s intention that the gift should not take effect in 
any event, the revocation will be effective, even 
though the reason set forth therefor does not exist.°8 
A legacy in one will is not revoked by a subsequent 
will in which the testator substantially disclaims any 
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[§ 2299] 2. Effect of Revocation of Particular 
Gift on Other Gifts to Same Beneficiary. A revoca- 
tion of one particular legacy or devise does not of it- 
self debar the legatee or devisee from taking the ben- 
efit of another gift of the testator contained in the 
same will.?° 


[§ 2300] J. Devolution of Property on Failure of 
Testamentary Disposition*’1—1. In General—a. 
Will Wholly Ineffective. The rights of the heirs will 
not be affected, and they take by descent, where a 
will is wholly invalid and ineffective,?? as where it 
was the result.of undue influence’? or where the tes- 
tator was without testamentary capacity." 


[§ 2301] b. Partial Intestacy75—(1) Where Will 
Contains No Residuary Clause—(a) General Rule. 
Where a will contains no effective residuary gift, a 
Japsed or void legacy or devise will go to the heirs 
or next of kin of the testator, as in cases of intes- 
tacy,’® unless other clauses in the will cover the 
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intention to revoke.®® 


Eng.—Hutcheson v. Hammond, 3 
Bro.Ch. 128, 29 Reprint 449; May- 
bank v. Brooks, 1 Bro.Ch. 84, 28 Re- 
print 1000. 


Lapse of legacy or devise in gen- 
eral see infra §§ 2254-2296. 


63. Burton v. Masten, (Del.Ch.) 
158 A. 136; Stiegler v. Hibbert, 147 A. 
252, 17 Del.Ch. 32; Dildine v. Dildine, 
32 N.J.Eq. 78; Nelson v. Minton, 187 
N.E. 576, 46 Ohio App. 39. 

64. Effect of republication of will 


on revoked. legacy see supra §§ 478— 
560 in 68 C.J. 

Revecation generally see supra §§ 
478-560 in 68 C.J. 

65. Ind.—Hockstedler v. Hocksted- 
ler, 9 N.E. 467, 108 Ind. 506; Bailey 
v. Sanger, 9 N.E. 159, 108 Ind. 264. 


N.Y.—Washbon v. Cope, 39 N.E. 388, 
144 N.Y. 287; Freeman v. Coit, 96 


N.Y. 63; Roseboom v. Roseboom, 81 
INYO. 

Ohio.—Collins v. Collins, 40 Ohio 
Stvsdo: 


Pa.—Tatham’s Estate, 24 Pa.Dist. 
383. 


Tenn.—Meacham y. Graham, 39 S. 
W. 12, 98 Tenn. 190. 


Eng.—Thornhill v. Hall, 8 Bligh 
N.S. 88, 5 Reprint 879, 2 ClL&F. 22, 
6 Reprint 1065. 


[a] When bequest of support not 
revoked.—A testator by his will di- 
rected his sons, “in and for considera- 
tion of what I have done for them,” to 
give to his wife a decent support dur- 
ing her natural life. Subsequently 
the testator sold to his sons certain 
land which he had devised to them in 
the will. It was held that the tes- 
tator did not thereby revoke his be- 
quest to his wife, the obligation to 
support her not having been placed on 
the devise of the lands, and the sons 
having received other bequests under 
the will besides the land. Hart v. 
Hart, 8 S.E. 182, 81 Ga. 785. 

[b] Language held to constitute 
revocation.—Appleton v. Fuller, 16 
N.Y.S. 353, 61 Hun 626. 

66. Home for Incurables v. Noble, 
19 S.Ct. 226, 172 U.S. 383, 43 L.Ed. 
486, 4 Prob.Rep.Ann. 288. 

{a] Mistake in revoking clause as 
to name of legatee.—A testatrix by 
her will bequeathed the sum of five 


thousand dollars to the hospital of 
the University of Pennsylvania, and 
devised and bequeathed all the residue 
and remainder of her estate of what- 
ever kind to the “Home for Incura- 
bles’ at Fordham in New York City. 
Subsequently she published a codicil 
as follows: “I hereby revoke and 
annul the bequest therein made by 
me to the Home for Incurables at 
Fordham, New York city, in the State 
of New York, and I hereby give and 
bequeath the five thoysand dollars 
(heretofore in my will bequeathed to 
said Home for Incurables) to my 
friend Emeline Colville.” It was held 
that the result of this codicil was 
to revoke the bequest to the hospital 
of the University of Pennsylvania 
and substitute the legatee named in 
the codicil, but that the residuary gift 
to the Home for Incurables was not 
revoked. Home for Incurables v. 
Noble, 19 S.Ct. 226, 172 U.S. 3838, 43 
L.Ed. 486. 4 Prob.Rep.Ann, 288 [rev 
10 App.D.C. 56]. 


67. Dunham v, 
61, 29 Am.R. 642. 


68. Giddings v. Giddings, 32 A. 
334, 65 Conn. 149, 48 Am.S.R. 192. 


69. Shaffer’s Succession, 23 So. 739, 
50 La.Ann. 601; Hoffmann v. Steub- 
ing, 98 N.Y.S. 706, 49 Misc. 157. 


70. Hard vy. Ashley, 23 N.E. 177, 
117 N.Y. 606. 


71. Devolution of property on de- 
fault in exercise of testamentary 
power see supra § 1966. 


72. Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258; 
Conklin v. Conklin, 131 N.W. 154, 165 
Mich. 571. 


73. Conklin y. Conklin, supra. 


Fraud or undue influence general- 
ly see supra §§ 432-477 in 68 C.J. 


Fraud or undue influence as ground 
for: 


Contesting probated will see supra § 
669 in 68 C.J. 


Opposing probate of will see supra § 
630 in 68 C.J. 


Revocation of probate see supra §§ 
970-971 in 68 C.J. 
74 Crawfordsville Trust Co. v. 
Ramsey, 98 N.E. 177, 178 Ind. 258. 


Who may make will see supra §§ 
6—42 in 68 C.J. 


*By FELIX C. GRABER (§§ 2300-2329). 


Averill, 45 Conn. 


‘ Testamentary incapacity as ground | 
or: 


Contesting probated will see supra 
§ 669 in 68 C.J. 


Opposing probate of will see supra § 
630 in 68 C.J. 


Revocation of 
970 in 68 C.J. 


75. Cross references: 


Construction against intestacy see su- 
pra § 1147. 


Construction of will as regards in- 
testacy in case of absence or failure 
of complete testamentary dispo- 
sition see supra § 1148. 


Escheat of property to state where 
attempted devise or bequest is: in- 
effectual and testator dies without 
heirs see Escheat § 2. 


76. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]; Dahlgren v. 
Pierce, 270 F. 507 [appeal dism 41 S. 
Ct. 534, 256 U.S. 682, 65 L.Ed. 1179,. 
and cert den 41 S.Ct. 534, 256 U.S. 
692, 65 L.Ed. 1174). 


Ala.—Henderson v. Henderson, 97 
So. 353, 210 Ala. 73; Crawford v. Car- 
lisie, 89 So. 565, 206 Ala. 379; John- 
son v. Holifield, 2 So. 753, 82 Ala. 123; 
PO Be v. Binford’s Heirs, 10 Ala. 


probate see supra § 


Ark.—McCarley v. Carter, 59 S.W. 
(2d) 596, 187 Ark. 282. 


Cal.—In re Bradley’s Estate, 260 
P. 575, 86 Cal.App. 173. 
Colo.—Frazier v. Frazier, 263 P. 


413, 83 Colo. 188. 


Conn.—Home Trust Co. v. Beard, 
165 A. 208, 116 Conn. 396; Wilson v. 
D’Atro, 145 A. 161, 109 Conn. 563; Rus- 
sell v. Hartley, 78 A. 320, 83 Conn. 
654; Jackson v. Alson, 34 A. 1106, 67 
Conn. 249; Beers v. Narramore, 22 A. 
1061, 61 Conn. 13; Jocelyn v. Nott, 44 
Conn. 55. 


Del.—,Doe ex dem. Hearn v. Roe, 9 
Del. =20; 1b Am RS 70L Ss Phillinsm ars 
Phillips, 91 A. 452, 10 Del.Ch. 314. 


ye ae a v. Foley, 13 App.D.c. 


Fla.—Pelton v. First Savings & 
Trust Co. of Tampa, 124 So. 169, 98 
Fla. 748. 


Ga.—Thweatt v. Reed, 50 Ga. 181; 
Cobb v. Battle, 34 Ga. 458. 
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lapse;’7 and the same is true of a refused legacy or | devise as to which the testator has made no other dis- 


Tll.— City Nat. Bank & Trust Co. of 
Evanston v. White, 169 N.E. 197, 337 
Ill. 442; Mills v. Newberry, 1 N.E. 156, 
112 Tl. 123, 54 Am.R. 218. 


Ind.—Collins v. Collins, 25 NE. 
704, 126 Ind. 559, 28 N.E. 190; Ead- 
wards v. Beard, 134 N.E. 203, 77 Ind. 
App. 478; Garrison v. Day, 76 N.E. 
188, 36 Ind.App. 543. 


Iowa.—Karolusson v. Paonessa, 222 
N.W. 431, 207 Iowa 127; Hoefling v. 
Borsen, 180 N.W. 750, 190 Iowa 645; 
In re Freeman’s Estate, 124 N.W. 804, 
146 Iowa 88. 


Kan.—Lasnier v. Martin, 171 P. 645, 
102 Kan. 551; Kinne v. Phares, 100 P. 
287, 79 Kan. 366. 


Ky.—Calloway v. Calloway, 188 S. 
W. 410, 171 Ky. 366, L.R.A.1917A 1210; 
Walters v. Neafus, 125 S.W. 167, 136 

Bowles v. Winchester, 13 
Bush 1; Sansberry’s Ex’r v. McElroy 
& Rinehart, 6 Bush 440; Miller v. 
Miller, 4 Bush 482; Cromie’s Heirs v. 
Louisville Orphans’ Home Soc, 38 
Bush 365; Strickler v. McBurnett, 1 
Ky.L. 424. 


La.—Carmena y. Blaney, 16 La. Ann. 
245; Compton v. Prescott, 12 Rob. 
56. See Dougart’s Succession, 30 La. 
Ann. 268 (legal heirs take lapsed leg- 
acy to exclusion of universal usu- 
fructuary). 


Me.—Jones v. Warren, 128 A. 1, 
124 Me. 282; Merrill v. Hayden, 29 A. 
949, 86 Me. 133. ; 
Md.—Gambriil v. Gambrill, 89 A. 
1094, 122 Md. 563; Prettyman v. Bak- 
er, 46 A. 1020, 91 Md. 539; Heald v: 
Heald, 56 Md. 300; Trippe v. Frazier, 
4 Harr.&J. 446. 


Mass.—Derby v. Derby, 147 N.E. 
842 252 Mass. 176; Hooper v. Hooper, 
9 Cush. 122; Prescott v. Prescott, 7 
Metc. 141. 


Mich.—Pittman v. 
951,°79 Mich. 539. 


Miss.—Ryals v. McPhail, 122 So. 
493, 154 Miss. 295; Marx v. Hale, 95 
So. 441, 131 Miss. 290; Rainey v. Rain- 
ey, 87 So. 128, 124 Miss. 780. 


Mo.—Jones y. Patterson, 195 S.W. 
1004, 271 Mo. 1, L.R.A.1917F 660. 


Mont.—In re Fratt’s Estate, 199 P. 
411, 60 Mont. 526. 


Neb.—In re Koller’s Estate, 219 N. 
W. 4, 116 Neb. 764; Metzger v. Metz- 
ger, 188 N.W. 229, 108 Neb. 613. 


N.J.—American Nat. Bank of Cam- 
den v. Morgenweck, 168 A. 598, 114 
N.J.Eq. 286; Gillen v. Hadley, 150 A. 
779, 106 N.J.Eq. 286; Kutschinski v. 
Bourginynon, 139 A. 596, 102 N.J. 
Eq. 89. 

N.Y:.—In re Durand’s Will, 164 N.E. 
7oueebO IN. Ye 45; In re Gallien, 160 
N.E. 8, 247 N.Y. 195; In re Wilcox, 87 
N.E. 497, 194 N.Y. 288; Clark v. 
iCammann, 54 N.E. 709, 160 N.Y. 315, 
S Prob.Rep.Ann. 72; Fairchild v. Ed- 
won, 48 N.E. 541, 154 N.Y. 199, 61 
Am.S.R. 609 [rearg den 49 N.E. 1096, 
154 N.Y. 768]; Goebel v. Wolf, 21 N. 
BH. 388, 113 N.Y. 405, 10 Am.S.R. 464; 
Robins v. McClure, 3 N.E. 663, 100 
INDY) O25) o> Amen. 184 (tall vi Hall, 
81 N.Y. 130 [aff 13 Hun 306]; Down- 
ing v. Marshall, 4 Abb.Dec. 662; Wal- 
ter v. Frank, 118 N.Y.S. 268, 133 App. 
Div. (893 [aff 91 N.B. 1122, 197 N.Y. 
6064; Endress v. Willey, 106 N.Y.S. 
726, 122 App.Div. 110 [aff 91 N.E. 1112, 
4297 N.Y. 541]; Wood v. Hubbard, 51 
N.Y.S. 526, 29 App.Div. 166 [rearg den 
St ON Nas, 19,8 3 App Div. S635) 
Brown v. Richter, 49 N.Y.S. 368, 25 
App.Div. 239; Hyatt v. Pugsley, 23 


Burr, 44 N.W. 


Barb. 285 [mod on other grounds 33. 


Barb. 373]; Waring v. Waring, 17 
Barb. 552; Tayloe v. Gould, 10 Barb. 
388; Yates v. Yates, 9 Barb. 324; Vail 
v. Vail, 7 Barb. 226 [aff 10 Barb. 69]; 
De Barante v. Gott, 6.Barb. 492; In 
re Perelman’s Estate, 266 N.«Y.S. 584, 
148 Mise. 906; In re Dowe’s Estate, 


259 N.Y.S. 70, 144 Mise. 850; In re 
Farrell’s Wiil, 244 N.Y.S. 183, 137 
Misc. 660; In re Manning’s Will, 234 


N.Y.S. 109, 188 Mise. 695 [aff 235 N.Y. 
S. 835, 227 App.Div. 644 (aff 170 N.E. 
135, 252 N.Y. 540)]; In re Grossman's 
Will, 227 N.Y.S. 470, 131 Misc. 526; 
Aven] ve leet, aol ts Neva mond eile 1 
Misc. 662; In re Juilliard’s Estate, 191 
N.Y.S. 904, 117 Mise. 642; Woolley v. 
Hutchins, 186 N.Y.S. 769, 114 Misc. 11 
Laff 189 N.Y.S. 959]; Decker v. Hoag, 
168 N.Y.S. 199, 101 Mise. 474; Pruyn 
v. Sears, 161 N.Y.S. 58, 96 Misc. 200; 
Utica Trust & Deposit Co. v. Thomp- 
son, 149 N.Y.S. 392, 87% Mise. 31; In 
re Bartholomew’s Will, 143 N.Y.S. 695, 
82 MSc 1 a ddl Mliss Surr sacs ge ume 
Riches, 75 N.Y.S. 937, 37 Misc. 464, 2 
Mills Surr. 549; Brown v. Richter, 
48 N.Y.S. 1387, 21 Mise. 755 [rev on 
other grounds 49 N.Y.S. 368, 25 App. 
Div. 239]; Anthony v. Brouwer, 31 
How: Pred 2/he fiir oS TameN yeti 49), AD 
Transcr.A. 86]; Kip v. Van Cortland, 
7 Hill 346 [rev 1 Hill 590]; Wawley 
v. James, 16 Wend. 61; Phyfe v. 
Phyfe, 3 Bradf.Surr. 45; Armstrong 
v. Moran, 1 Bradf.Surr. 314; Leary’s 
Estate, Tuck.Surr. 233. 


N.C.—Stevenson v. Wachovia Bank 
& erustCor, diGde Subye ieee Ost NEC. 


92; Daniel v. Bass, 136 S.E. 733, 193 
N.C. 294; Reid v. Neal. 108 S.E. 769, 


182 N.C. 192; Twitty & Churchill v. 
Martin, 90 N.C) 643: (Eiill vo. Ell, 3 
N.C. 298. 


Ohio.—Foreman v. Medina Couniy 
Nat. Bank, 162 N.E. 42, 44, 119 Ohio 
St. 17 [aff 161 N.E. 366, 27 Ohio App. 
400, and cit Cyc]; Patton v. Patton, 
39 Ohio St. 590; Gilpin v. Williams, 
25 Ohio St. 283: Hess v. American 
Bible Soc., 26 Ohio Cir.Ct.N.S. 439; 
Davis vy. Hutchings, 15 Ohio Cir.Ct. 
174, 8 Ohio Cir.Dee. 52; Dayton v. 
Phillips, 28 Cine.L.Bul. 327. 


Pa.—In re Lockhart’s Estate, 159 A. 
874, 306 Pa. 394;. In re Walters’ Es- 
tater (2 Ave L062 Mees Pa. 59S ln ere 
Wright's Estate, 75 A. 1026, 227 Pa. 
69; In re Kane’s Estate, 40 A. 90, 185 
Pa. 544; Anonymous, 1 Dall. 20, 1 L. 
Ed. 19; Womack’s Estate, 25 Pa.Dist. 
1013; Bateman’s Bstate, 21 Pa.Dist. 
475; Harmon vy. Romberger, 18 Pa. 
Dist. 486; Mayer’s Estate, 13 Pa.Dist. 
277; Gallagher’s Estate, 7 Pa.Dist. 
335 / Jones” Estate, 6. Pa.Dist, "783% 
Martin’s Estate, 6 Pa.Dist. 484, 19 
Pa.Co. 637; In re Coates Street, 2 
Ashm. 12; Com. v. Nase, 1 Ashm. 242; 
In re Davis, 34 Leg.Int. 194; Lovett 
v. Lovett, 10 Phila. 537, 31 Leg.Int. 
349; Murray v. Yard, 12 Phila. 441; 
if re Forsythe, 30 Pittsb.Leg.J.N.S: 
lay 


S.C.—Ex parte Hineline, 164 S.E. 
887, 166 S.C. 352; Rivers v. Rivers, 15 
S.E. 137, 36 SC. 302; Wilson v. Freer, 
11) SiC.Hgi 550: 


Tenn.—Bradford v. Leake, 137 S.W. 
96, 124 Tenn. 312, Ann.Cas.1912D 1140; 
In re Miller’s Will, 2 Lea 54. 


Tex.—Bittner v. Bittner, (Commn. 
App.) 45 S.W.(2d) 148 [aff (Civ.App.) 
27 S.W.(2d) 852]; Munger v. Munger, 
(Civ.App.) 298 S.W. 470; Haines v. 


Little, (Civ.App.) 242 S.W. 266; Ha- 
good v. Hagood, (Civ.App.) 187 S.W. 
228; Hagood v. Hagood, (Civ.App.) 
186 S.W. 220. 


Va.—Adams v. Cowan, 168 S.E. 750; 


9 
. 124, 


Blankenbeker, 6 
Allen v. Parham, 


Blankenbeker  v. 
Munf. (20 Va.) 427; 
5 Munf. (19 Va.) 457. 


W.Va.—Barker v. 
o4e 1 Wa Va eos 
Hx'rs, 9 W.Va. L24. 

Wis.—In re Johnston’s Estate, 203 
N.W. 376, 186 Wis. 599; In re Adel- 
man’s Will, 119 N.W. 929, 138 Wis. 
120; McHugh v. McCole, 72 N.W. 631, 
7 Wis. 166, 65 Am.S.R. 106, 40 L.R.A. 


Haner, 161 S.E. 
Knox v. Knox’s 


Hng.—In re Whitrod, [1926] Ch. 
118 dnsre Valdez, 40 Chib. 159; tires— 
onwell v. Sydenham, 3 Dow 194, 3 Re- 
print 1035; Cogan v. Stephens, 5 L.J. 
Ch. 17; Cambridge v. Rous, 8 Ves.Jr. 
12, 32 Reprint 254. 


Can.—Ferguson vy. Ferguson, 2 Can. 
S.C. 497. 


B.C.—Re Fry, 18 B.C. 63. 


See Escuin y Batac v. Escuin, 11 
Philippine 332 (in accordance with 
the law a citizen may die partly tes- 
tate and partly intestate). 


[a] Fund accumulated under void 
testamentary di:ections goes to the 
heirs at law in the apsence of any 
general reSiduary gitt. Pruyn_ v. 
Sears, 161 N.Y.S. 58, 96 Mise. 200; 
In re Wright’s Estate, 75 A. 1026, 227 


Pa. 69; Mayer’s Hstate, 13 Pa.Dist. 
ATT 
[b] Accumulated income.—Where 


the testator created a spendthrift 
trust for his son, directing the trus- 
tee either to pay the income to the 
son, or to use it for his support as the 
trustee might deem bes., with re-, 
mainder cver, and the son died leav- 
ing a large amount of income in the 
hands of the trustee, there was an 
intestacy as to the accumulations 
which vested, subject to retention by 
the trustee for the son’s benefit, as 
they accrued, in the son as the testa- 
tor’s sole heir and next of kin. In re 
Walters’ Estate, 72 A. 1062, 223 Pa. 


{c] Partly invalid charitable be- 
quest or devise.—(1) Where a chari- 
table bequest is partly invalid as ex- 
ceeding the amount the testator is 
permitted by law to bequeath or de- 
vise for the purpose (see supra § 166 
in 68 C.J.), (2) so much of the prop- 
erty as exceeds the permitted amount 
will go to the persons who wou'd take 
in case of intestacy (In re MecArdle’s 


Will, 264 N.Y.S. 764, 147 Mise. 876; 
In re Dowe’s Estate, 259 N.Y.S. 70, 
144 Mise. 350). (3) Where the tes- 


tatrix left a husband and four chil- 
dren her surviving, the excess of the 
bequest to charity is distributable 
to them in proportions of one third 
to the husband and one sixth to each 
child. In re MeArdle’s Will, supra. 


[d] Property not paSsing under 
residuary clause—Where a_ specific 
devise to a devisee who predeceased 
the testatrix did not pass under the 
residuary clause, the property devised 


descended to the testatrix’ lawful 
heirs under the law of descent and 
distribution. Bittner yy. Bittner, 


(Tex.Commn.Apn. ) 45 S.W.(2d) 148 
{aff (Civ.App.) 27 S.W.(2d) 852]. 


77. McNamara v. McNamara, 127 
N.E. 180, 298 111. 54; In re O’Hanlon’s 
Estate, 264 N.Y.S. 251, 147 Misc. 546. 


[a] Genoral bequest of all per- 
sonality will carry a lapsed legacy of 
a sum of money. McNamara v. Mc- 
Namara, 127 N.H. 130, 293 Ill. 54. 


Testamentary provision in case of 
pose or failure generally see infra § 


For later cases, developments and changes in the law see Annotations, samie title and section number, 


§§ 2301-2302] 


position.“ 


erty to the heirs or next of kin.7® 


however, subject to any burden imposed on the prop- 
erty by the necessity of carrying out the valid pro- 


visions of the will.8° 


Where there is a deficit as to the general legacies 
and there is no residuary bequest, the amount of a 
void legacy should be applied to the deficit before any 
part thereof is paid to the heirs or next of kin.*! So, 
likewise, the amount of a fund applicable to an in- 
valid testamentary trust must be used to make up the 
deficit,*? and any surplus passes to the testator’s next 
of kin by intestacy.** 


78. Garrison v. Day, 76 N.E. 188, 
86 Ind.Anp. 548; Bugbee v. Sargent, 
23 Me. 269; Temple v. Nelson, 4 Metc. 
(Mass.) 584; Wilson v. Hall, 6 Ohio 
Cir.Ct. 570, 3 Ohio Cir.Dec. 589 [aff 
44 N.E. 1187, 53 Ohio St. 679]. 


Acceptance and renunciation of be- 
1 beat or devise see supra §§ 2158- 
169. 


79, Ala.—Abercrombie’s Ex’r v. 
Abercrombie’s Heirs, 27 Ala. 489. 


Ark.—Wyatt v. Henry, 181 S.W. 297, 
121 Ark. 479. 


Cal. In re Seay’s Estate, 
58, 180 Cal. 304. 


Conn.—Scoville v. Mason, 57 A. 114, 
76 Conn. 459; Bennett v. Packer, 39 
A. 739, 70 Conn. 357, 66 Am.S.R. 112, 3 
Prob.Rep.Ann. 56. 


Ga.—Harris v. Amos, 
143 Ga. 47. 

Tll.—Stodder v. Hoffman, 41 N.E. 
1082, 158 Ill. 486; Dailey v. Dailey, 
224 Ill.App. 17. 


Iowa.—Leighton v. Leighton, 
N.W. 922, 193 Iowa 1299. 


Kan.—Taylor v. Hull, 245 P. 1026, 
121 Kan. 102. 


Ky.—Durham’s Adm’r v. Clay, 134 
SOV Do, ae ye, 6s Clarkson vs 
Clarkson, 8 Bush 655. 


La.—Allen’s Succession, 22 So. 319, 
49 La.Ann. 1096 [rev on other grounds 
LOTS CL Adib elie w Ons. S50 40 Li. Wd: 
741]; Allen’s Succession, 20 So. 193, 
43,,La,Ann., 1036,..55 <Am.S:R.. 295; 
Douvrart’s Succession, 30 La.Ann. 268; 
Prevost v. Martel, 10 Rob. 512. 


Md.—Lawson v. Burgee, 88 A. A BAS 
121 Md. 203; Trippe v. Frazier, 4 
Harr.&J. 446. 


Mass.—Russell v. Hoar, 3 Metce. 
187. 


Miss.—WMaton v. Broaderick, 57 So. 
298, 101 Miss. 26. 


Mo.—Hyde v. 
382, 317 Mo. 587. 


Neb.—In re McCollum’s Estate, 187 
N.W. 783, 108: Neb. 82; Heilman v. 
Reitz, 131 N.W. 909, 89 Neb. 422. 


N.J.—Baldwin v. Baldwin, 151 A. 
741, 107 N.J.Eq. 91. 


N.Y.—In re Opdyke’s Will, 243 N. 
Y.S. 606, 230 App.Div. 290 [mod on 
other grounds 174 N.E. 646, 255 N.Y. 
255, 74 A.L.R. 641]; Matter of Rosa, 
15 N.Y.S. 476, 60 Hun 420; In re Trott’s 
Will, 244 N.Y.S. 404, 137 Misc. 785; 
In re Welch, 172 N.Y.S. 349, 105 Misc. 
27: Hadcox'v. Cody, 135 N.Y.S. 861, 
75 Misc. 569 [aff 140 N.Y.S. 1122, 155 
App.Div. 943]; Matter of Sherman’s 
Estate, 13 N.Y.S. 881, 2 Connoly Surr. 
504. 


N.C.—Cheek _v. Gregory, 
359,197 N.C. 761. 


iishaly aes 


84 S.B. 115, 


188 


Hopkins, 296 S.W. 


150 S.E. 


So, also, where the will does not dispose 
of all of the testator’s property, that portion of his 
estate which is undisposed of goes as intestate prop- 


WILLS 


The heir takes, 
intestacy.** 
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Statutory provisions that before further distribu- 
tion a particular amount out of the estate of every 
man “who shall die intestate” shall be paid to his 
widow have been held inapplicable to cases of partial] 


[§ 2302] (b) Persons Who Take*®—aa. In Gen- 


eral. At common law personal property undisposed 


Ohio.—Oglesbee v. Miller, 145 N.E. 
846, 111 Ohio St. 426. 


Pa.—In re McGlathery’s Estate, 166 
A. 886, 311 Pa. 351; Heck v. Bugen, 
TIT AI 160, 268 Pa: 2615 “Dickson vy. 
Edwards, 106 A. 634, 263 Pa. 364; In 
re Kimmel’s Estate, 75 A. 23, 226 Pa. 
47; In re Shedden’s Estate, 59 A. 486. 
210 Pa. 82, 10 Prob.Rep.Ann. 344; 
Sheaffer’s Appeal. 8 Pa. 38; Duffield 
v. Morris, 8 Watts&S. 348 [rev 4 Pa. 


LJ. 79]; Wilson v. Hamilton, 9 Serg. 
&R. 424; In re Moore’s Estate, 101 
Pa.Suner. 39: Iron’s Estate, 13 Pa. 


Dist. 338, 30 Pa.Co. 47; Wunder’s Es- 
tate, 29 Pa.Co. 543; Darrah v. McNair, 


1 Ashm. 236; Lovett v. Lovett, 10 
Phila. 537, 31 Leg.Int. 349. 
R.I.—Todd v. St. Mary’s Church, 


Portsmouth, 120 A. 577, 45 R.I. 282; 
Pierce v. Swan, 43 A. 541, 21 R.I. 320. 


S.C.—Rosborough v. Hemphill, 26 
S.C.Egq. 953° Finley v. Hunter, 21 S.C. 
Kq. 208. 


Tenn.—Tramell v. Tramell, 32 S.W. 
(2d) 1025, 35 S.W.(2d) 574, 162 Tenn. 
Ie MOLG ave COuCLel Ee 0 aSuve ote 4k 
Tenn. 169; Pearce v. Gleaves, 10 Yerg. 
ae ERY. Vi. Davis}. CCh-Aaesous: 

a ae 


Tex.—Munger v. Munger, (Civ. 
App.) 298 S.W. 476; Buckley v. Herd- 
er, (Civ.App.) 133-S'W.=7038. 


Wis.—In re MclIlhattan’s Estate, 224 
N.W. 7138, 198 Wis. 518. 


Eng.—Simmons y. Pitt, L.R. 8 Ch. 
978; Underwood v. Wing, 4 De G.M.& 
+. 633, 53 Eng.Ch. 496, 43 Reprint 655: 
Davall v. New River Co., 13 Jur. 761. 


Ont.—Re Aspel, 42 Ont.L. 191. 


la] Reversionary right of the tes- 
tator in property devised to a devisee 
and bodily heirs would pass by laws 
of descent, in the absence of an ef- 
fective residuary disposition. Hyde 
v. Hopkins, 296 S.W. 382, 317 Mo. 587. 


[b] After-acquired property.— 
Where the testator disposes in his 
will of everything he possessed when 
he wrote it, and afterward acquires 
additional property, such property, in 
the absence of an effective residuary 
bequest, goes to his next of kin. In re 
McGlathery’s Estate, 166 A. 886, 311 
leek, -Biaylls 


[ec] Failure to dispose of proceeds 
of authorized sale._—Under a will, em- 
powering the life tenant of realty to 
sell the property and use the income 
from the proceeds, but omitting to 
make a gift of the proceeds if the 
property is sold pursuant to the pow- 
er, such proceeds pass to the heirs of 
the testator as in the case of intesta- 
ey. In re Trott’s Will, 244 N.Y.S. 404, 
137 Misc. 785. 


[ad] Life estate undisposed of.— 
Where the testator gave to his widow 
two fifths of the net income of his 
estate, and, after her death, the prop- 


of went to the executors personally,*® but this rule 
has been generally abrogated by statute,°? and, ex- 
cept in particular cases where the governing law re- 
quires other disposition,** lapsed or void legacies or 
devises or property undisposed of by the will will go 
to the persons who were the heirs or next of kin 
of the testator at the time of his death,®® or to their 


erty was to be sold by trustees, and 
the proceeds divided, the three fifths 
of the net income of the estate not 
mentioned in the will descended to the 
widow and heirs as intestate proper- 
ty, each taking one fourth thereof. 


Heilman v. Reitz, 131 N.W. 909, 89 
Neb. 422. 
[e] Where will disposes of no 


property, but only defines the duties 
of the executor, the property descends 
under the _ statute of distribution. 
Buckley v. Herder, (Tex.Civ.App.) 133 
S.W.. 703. 


[f] Ademption.—Proceeds of bonds 
bequeathed in the will, but sold by 
the testator before his death, consti- 
tute part of his property to be dis- 
tributed to his heirs. Taylor v. Hull, 
245 P. 1026, 121 Kan. 102. 


80. Bender v. Paulus, 105 
240, 118 App.Div. 23 [aff 90 N. 
197 "N.Y. 3697- 


As to inheritance of property charg- 
ed with payments see infra § 2328. 


81. Calvin’s Estate, 35 Pa.Co. 545. 


22. In re De Forest’s Estate, 263 
Ney, 'S:.)43),,437Te MISC. S25 


Where will contains 
clause see infra § 2312. 


83. In re De Forest’s Estate, 263 
INSYE SS: loos 


84. Re Twigg’s Estate, 


residuary 


[1892] 1 


ie 579; In re Harrison, 2 OntL. 
85. Gross references: 


Intestate succession generally see De- 
scent and Distribution 18 C.J. p 795 
et seq. 


Distribution of rents, profits, and in- 
come see infra § 2309. 


Failure of gift of proceeds of sale see 
infra § 2324. 


86. Shelton y. Shelton, 
CIEVEDE DS: 


1 Wash. 


87. Paup’s Adm’r v. Mingo, 4 Leigh 
(31 Va.) 163; Re Aspel, 42 Ont.L. 191. 
88. See statutory provisions; and 


cases infra this note. 


[a] Property coming to testator 
from deceased spouse, in case of lapse, 
descends, under Ohio Gen. Code § 8577, 
equally to next of kin of the testator 
dying without issue and of deceased 
spouse. . Foreman v. Medina County 
Nat. Bank, 162 N.E. 42, 119 Ohio St. 


17 [aff 161 N.E. 366, 27 Ohio App. 
400]. 
[b] Cost of administration.—Prop- 


erty undisposed of goes first to ex- 
ecutors to pay cost of administration, 
under Gen. St. c 113 § 20. Highbough 


v. Highbaugh’s Ex’rs, 1 S.W. 422, 8 
Key a 2b ts 
89. Ga.—Daniel v. Duncan, 33 Ga. 


Suppl. 29. 


1070 [69 C.J.] 


heirs,®® personal representatives,®! or estates;°? and 
accordingly the husband or wife may take under stat- 
utes giving him or her a distributive share in ease of 
The fact that the testator has referred 
in the will to a person as his “adopted” child who was 
not legally such does not entitle him to take to the 
exclusion of the testator’s heirs at law.°* 


intestacy.°? 


Members of a class or joint tenants take the share 
given to one of their members who is an attesting wit- 
ness and therefore incapacitated to take.°® 


[§ 2303] bb. What Law Governs. 
of kin ordinarily take intestate property according 
to the law in force at the time of the death of the 
testator,®* but, where the testatrix died intestate as 


Me.—Davis v. McKown, 160 A. 458, 
131 Me. 203. 


See rT eee v. Hooper, 9 Cush. 


Miss.—Hammett v. Markham, 90 So. 
848, 128 Miss. 39. 


N.J.—Dorsett v. Vought, 98 A. 248, 
89 N.J.Law 303; Kutschinski v. Bour- 
ginynon, 139 A. 596, 102 N.J.Eq. 89. 


N.Y.—In re Silsby, 128 N.E. 212, 229 
N.Y. 396; Greenland v. Waddell, 22 
N.E. 367, 116 N.Y. 234; 15 Am.S.R. 400; 
In re Grant’s Will, 263 N.Y.S. 892, 
147 Misc. 453; Grinnell v. Howland, 
1@2 N-Y.S:. 765, 51 Misc. 132. 


Ohio.—Chaffin v. Dixon, 31:‘Ohio C. 


A. 97; Leopold v. Weaver, 29 Ohio 
GrAS 567. 

Pa.—Trautwine’s Estate, 29 Pa. 
Dist. 2. 

S.C.—Manigault v. Bryan, 151 S.E. 
199, 154 S.C. 78; Moore v. McWil- 
liams, 24 S°C.Eq. 10. 

Newfoundl.—Re Furlong, 9 New- 


foundl. 154. 


“The distributees, inclusive of the 
widow, are to be determined as of the 
time of the decease of the testator.” 
Davis v. McKown, 160 A. 458, 461, 131 
Me. 203. 


[a] Rule applied.—The portion of 
the estate as to which the testator 
died intestate goes to first cousins 
as a class, to the exclusion of cousins 
further removed. Kutschinski | v. 
Bourginynon, 139 A. 596, 102 N.J.Eq. 
89. 


20. Rosenau v. Childress, 20 So. 95, 
111 Ala. 214: In re Freeman’s Estate, 
75 A. 1063, 227 Pa. 154; Re Furlong, 
9 Newfoundl. 154. 


91. Mass.—Hooper v. 
Cush. 122. 


N.Y.—In re Silsby, 128 N.E. 212, 
229 N.Y. 396; Hoes v. Van Hosen, 1 N. 
Y. 120, 4 How.Pr. 223, How.App.Cas. 
271 [aff 1 Barb.Ch. 379]; In re Brook- 
lyn Trust Co., 136 N.Y.S. 460, 76 Misc. 
110, 9 Mills Surr. 146; Matter of 
Kane, 2 Barb.Ch. 375. 


Or.—kKaser v. Kaser, 137 P. 187, 68 
Or Lbs. 


Pa.—iIn re Gorgas’ Hstate, 93 A. 
1073, 248 Pa. 343; In re Freeman’s 
Hstate, 75 A. 1063, 227 Pa. 154; In re 
Kesler, 28 Pa.Dist. 171. 


R.I.—Washington Trust Co. v. Chat- 
ham Phenix Nat. Bank, 156 A. 514, 52 
18g is 


[a] Share of heir’s representative. 
—wWhere the testator leaves all his 
property to his wife for life, then to 
his seven children, but nothing to the 
widow of a child who should die with- 
out issue, such widow as administra- 
trix is entitled to one seventh of one 


Hooper, 9 


‘WILLS 


ate.°°® 
Heirs or next 


lapse.? 


seventh of half the property. Kaser 


Vaikaser, 13% PY 187,68 Orv 153. 


$2. Boynton vy. Boynton, 165 N.E. 
489, 266 Mass. 454. 


c3. Fla. McDougald v. Gilchrist’s 
Bx, 20) Mla. 573. 


Ga.—Hill v. Hill, 130 S.H. 575, 161 
Ga. 356; House v. Carlton, 97 S.E. 89, 
148 Ga. 472; Harris v. Amos, 84 S.E. 
115, 143 Ga. 47. 


La.—Succession of Pujol, 
677, 156 La. 448. 


Miss.—Marx v. Hale, 95 So. 441, i131 
Miss. 290; Owens v. Owens’ Estate, 37 
So. 149, 84 Miss. 673. 


N.J.—Skellenger’s Ex’rs v. Skellen- 
ger’s Ex’r, 32 N.J.Eq. 659; MDildine v. 
Dildine, 32 N.J.Eq. 78. 


N.Y.—Robins v. McClure, 3 N.E. 
663, 100 N.Y. 328, 58 Am.R. 184 [aff 
33 Hun 368 (aff 67 How.Pr. 83)]; Fry 
v. Smith, 10 Abb.N.Cas. 224; Doughty 
v. Stillwell, 1 Bradf.Surr. 300. 


Ohio.—Oglesbee v. Miller, 145 N.E. 
846, 111 Ohio St. 426. 


S.C.—Rochell v. Tompkins, 20 S.C. 
Kq. 114. 


Le ee v. Holliday, 24 Tex. 


100 So. 


fa] Community property undispos- 
ed of, where the testator does not dis- 
pose of his entire share thereof, in 
Louisiana, under the express terms of 
Civ. Code art 915, descends in absolute 
ownership to surviving widow. Suc- 
coerien of Pujol, 100 So. 677, 156 La. 


{b] Commissions returned to es- 
tate.—The testator’s widow is entitled 
to her share of commissions returned 
to the estate by the executor. Owens 
ya EeDe. Estate, 37 So. 149, 84 Miss. 


{c] Although widow takes life es- 
tate under will in all the property, 
she is not precluded from inheriting 
property undisposed of by the will. 
Neve v. Hale, 95 So. 441, 131 Miss. 


{d] Husband beneficiary under 
will.— (1) Where a woman bequeathed 
specific property to her husband and 
other property to other persons, and 
there was a residue undisposed of, 
there was no presumption that the 
husband, who, in the absence of a will, 
would take this, was not to have it. 
McDougald v. Gilchrist’s Ex’r, 20 Fla. 
573. (2) So a husband who is made 


| executor of his wife’s will, by which 


realty and personalty are given to 
him, is entitled to a legacy to a broth- 
er which has lapsed. Robins v. Mc- 
Clure, 3 N.E. 668, 100 N.Y. 328, 538 Am. 
R. 184 [aff 33 Hun 368 (aff 67 How. 
Prise) ile 


94. Dorsett v. Vought, 98 A. 248, 


Rds 4 


wy ’ 
Voae 


[§§ 2302-2304 


to property bequeathed by her sole next of kin to 
her estate after her death, her next of kin who inherit 
from her estate are those whom the law deems to be 
such after the testator’s death.°** res 
personalty the law of the testator’s domicile gov- 
erns.?® The disposition of surplus income on realty 
in the event of intestacy as to such income 1s govern- 
ed by the law of the state in which the realty is situ- 


With regard to 


[§ 2304] cc. Person Disinherited by Will. The 
fact that a person is disinherited by the will does not 
prevent his sharing, as heir at law or distributee, in 
property, a legacy or devise of which has failed by 


89 N.J.Law 303. 


95. Fell v- Biddolph, L.R. 10 C.P. 
701; Young v. Davies, 2 Dr.&Sm. 167, 
62 Reprint 585. 


Capacity of attesting witness to 
take under will see supra §§ 138-142 
in 68 C.J. 


96. Den ex dem. Holcomb v. Lake, 
25 N.J.Law 605; In re King’s Estate, 
111 N-E1060, 217.N.¥..3585) Inere Wale 
cox, 87 N.E. 497, 194 N.Y. 288; Clark 
v. Cammann, 54 N.E. 709, 160 N.Y. 315, 
5 Prob.Rep.Ann. 72; In re Kelsey’s 
Estate, 184 N.Y.S. 67. But see Deas 
v. Horry, 11 S.C.Eq. 244 (holding that, 
although the testator died before act 
abolishing right of primogeniture, and 
fee conditional terminated thereafter, 
reversion must go to those who were 
the testator’s heirs at time fee condi- 
tional determined). 


97. In re Werlich’s Will, 179 N.Y. 
S. 692, 190 App.Div. 353 [rev 176 N.Y. 
S. 269, 107 Misc. 207]. 


[a] . Thus, where a wife by will 
did not assume to give property other 
than that of which she died possessed, 
a legacy to her estate by her surviv- 
ing husband passes to her next of kin 
living at husband’s death. In re Wer- 
lich’s Will, 179 N.Y.S. 692, 190 App. 
2074 353 [rev 176 N.Y.S. 269, 107 Misc. 


98. Ennis v. Smith, 14 How. (U.S.) 
400, 14 L.Ed. 472. 


99. Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]. 


Distribution of rents, profits, and 
income generally see infra § 2309. 


1. Ga.—Lane v. Patterson, 76 S.E. 
47, 138 Ga. 710; Wright v. Hicks, 12 
Ga. 155, 56 Am.D. 451. 


Il.—Tea v. Millen, 101 N.B. 209, 
257 Ill. 624, 45 L.R.A.N.S. 1163. 


Mass.—Loring v. Dexter, 152 N.E. 
356, 256 Mass. 273. 


N.J.—Graydon's Ex’rs v. 
25 N.J.Eq. 561. 


N.Y.—In re Trumble’s Will, 92 N.E. 
10738, 199 N.Y. 454; Gallagher v. 
Crooks, 30 N.BH. 746, 132 N.Y. 338; 
Wood v. Hubbard, 51 N.Y.S. 526, 29 
App.Div. 166 [rearg den 53 N.Y.S. 1119, 
31 App.Div. 635]; People’s Trust Co. 
v. Flynn, 89 N.Y.S. 706, 44 Mise. 6 
[rev on other grounds 94 N.Y.S. 436, 
106 App.Div. 78]; Rouchfuss' v. 
Rauchfuss, 2 Dem.Surr. 271. 


N.C.—Dunlap v. Ingram, 57 N.C. 
Ate James’ Ex’rs v. Masters, 7 N.C. 


Graydon, 


Pa.—Gorgas’ Estate, 31 A. 86, 166 
hein [aff 3 Pa.Dist. 360, 14 Ta.Co. 


{a] Thus, where a part of the resi- 
due of the testator’s estate was not 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§§ ! 2305-2309] 


[§ 2305] dd. Person Whose Interest Limited by 
Will, Even though the testator has expressed an in- 
tention that a certain person shall have only what 
he takes under the will, it is held that sech person 
may take as heir or distributee in case of lapse.? 


WILLS 


waiver.’ 


There is, however, authority to the contrary.’ 


[§ 2306] ee. Beneficiary under Will. The fact 
that a person is a beneficiary under the will does not 
exclude him from taking as heir, or distributee, prop- 
erty as to which the testamentary disposition has 
failed,t even though the gift which failed was to 
him.’ Where, however, under the terms of the will, 
the reversion, if any, depends on the death of the [ 
life tenant without bodily heirs, the heirs of the tes- 
tator who survive such life tenant are the rever- 


gloners.® 


bequeathed, and therefore passed as 
intestate property to his next of kin, 
its distribution should not be restrict- 
ed to the beneficiaries named in the 
will, under the rule that the legal 
rights of a distributee cannot be de- 
feated except by a valid devise of the 
property to others, it not being suffi- 
cient to deprive him thereof that the 
testator signified an intention by will 
that such distributee should not in- 
herit any part of his estate. In re 
Trumble’s Will, 92 N.E. 1073, 199 N.Y. 
454. 


[b] Provision excluding certain 
persons from taking under will as 
heirs by blood of the testator cannot 
be given effect in determining the per- 
sons entitled to intestate property. 
Loring v. Dexter, 152 N.E. 356, 256 
Mass. 273. 


Validity and effect of clause exclud- 
ing heir or next of kin from all share 
in estate generally see supra § 1323. 


2. Ind—Thomas vy. Thomas, 9 N.E. 
457, 108 Ind. 576. 


Md.—Lyon v. Safe Deposit & Trust 
Co., 87 A: 1089, 120 Md. 514; Stewart 
v. Pattison, 8 Gill 46. 


Mo.—McQueen Vv. 
10438, 131 Mo. 9. 


N.J.—Nagle v. Conard, 81 A. 841, 79 
N.J.Eq. 124 [aff 86 A. 1103, 80 N.J.Eq. 
253 and 87 A. 1119, 80 N.J.Eq. 252]; 
Ward v. Dodd, 5 A. 650, 41 N.J.Eq. 
414; Skellenger’s Ex’rs v. Skelilen- 
ger’s Ex’r, 32 N.J.Eq. 659; Linell’s 
Adm’r v. Linell, 21 N.J.Eq. 81. 

Ohio.—Leopold-v. Weaver, 9 Ohio 
App. 378, 382 [cit Cyc]; Leopold v. 
Weaver, 29 Ohio C.A. 567, 569 [cit 
Cyiel. 

Pa.—Hancock’s Appeal, 5 A. 56, 112 


Lilly, 31 S.W. 


Pa. 532; Hitchcock v. Hitchcock, 35 
Pa. 398; Ellis’ Appeal, 13 A. 905, 10 
Pa.Cas. 126; Bell’s Estate, 8 Pa.Ce. 
454. 


S.Cc.—Myers v. Myers, 7 S.C.Eq. 214, 
16 Am.D. 648; Snelgrove v. Snelgrove, 
4 S.C.Eq. 274. 

Eng.—Sykes v. Sykes, L.R. 
301; Fitch v. Weber, 6 Hare 
Eng.Ch. 145, 67 Reprint 1117; 
Holmes, 62 L.T.Rep.N.S. 383. 

Right of beneficiary expressly re- 
pivictad to particular gift to share in 
residue of estate see supra § 1322. 

3. Allen’s Succession, 20 So. 193, 
48 La.Ann. 1036, 55 Am.S.R. 295; Ford 
v. Whedbee, 21 N.C. 16. 

4 Conn.—Bennett v. Packer, 39 A. 
739, 70 Conn. 357, 66 Am.S.R. 112, 3 
Prob.Rep.Ann. 56. 

Fla.—McDougald v. Gilchrist’s Ex’r, 
20 Fla. 573. 

Me.—Torrey v. Peabody, 53 A. 988, 
97 Me. 104. 


3: Ch. 
145, 31 
In re 


[§ 2308] (c) 


so requires. 


Md.—Tongue’s Lessee v. Nutwell, 17 
Md. 212, 79 Am.D. 649. 


Mass.—Boynton v. Boynton, 165 N. 
E. 489, 266 Mass. 454; Nickerson v. 
Bowly, 8 Metc. 424. 


Mont.—In re Bernheim’s Estate, 266 
PD. S18; oo0, Oo wont. L985) 7s ANLir. 
TESS “Portweyey: 


Se leaner aia v. Dildine, 32 N.J.Eqd. 


N.Y.—Robins v. McClure, 3 N.E. 
663, 100 N.Y. 328, 53 Am.R. 184 [aff 
33 Hun 368 (aff 67 How.Pr. 83)]. 


Pa.—In re Shedden’'s Estate, 59 A. 
486, 210 Pa. 82, 10 Prob.Rep.Ann. 344. 


ae can ewe, v. Holliday, 24 Tex. 


Right of beneficiary to share in un- 
disposed residue or general disposi- 
tion of residue see supra § 1322. 


5. Lehr v. Switzer, 239 N.W. 564, 
213 Iowa 658; Henriques v. Sterling, 
49 N.Y.S. 1071, 26 App.Div. 30 [dism 
50’ N.B." 1118, 156 N.Y. 684]; In re 
Riches, 75 N.Y.S. 937, 37 Misc. 464, 2 
Mills Surr. 549; Moore v. McWilliams, 
24 S.C.Eq. 10. 


[a] Heir whose legacy fails be- 
cause he is subscribing witness to the 
will may take as heir. Moore v. Mc- 
Williams, 24 S.C.Eq. 10. 


[b] Beneficiary, renouncing devise 
to him, is entitled to take an interest 
as the testator’s heir in the devised 
property, which, because of the re- 
nunciation, became intestate proper- 
ty. Lehr v. Switzer, 239 N.W. 564, 
213 Iowa 658. 


6. Jerman vy. Nelson, 293 P. 592, 
135 Or. 126: 


{a] Thus, where a remainder was 
devised to the testator’s daughter dur- 
ing her life and on her death to her 
bodily heirs, the daughter took no in- 
terest as reversioner by operation of 
law. Jerman v. Nelson, 293 P. 592, 
35 NOT 26. 

7. Woodhouse v. Phelps, 51 Conn. 
521. 

8. Jung v. Dorioceurt, 4 La. 175; 
Sanderlin v. Thompson, 17 N.C. 539. 

9. Rich v. Rich, 113 Mass. 197 [dist 
Varnum v. Meserve, 8 Allen (Mass.) 
158; Buttrick v. King, 7 Metc. (Mass.) 
2017. 

10. Application of doctrine of ad- 
vancement in case of partial intes- 
tacy as regards distribution of undis- 
posed part of estate see supra § 2233. 


11. Conn.—wNettleton v. Nettleton, 
17 Conn. 542. 

Ga.—Walker v. Williamson, 25 Ga. 
549. 


La.—Hoggatt v. Gibbs, 15 La.Ann. 
700, 703; Lewis v. Williams’ Heirs, 


[§ 2307] ff. Release or Waiver. 
next of kin may lose their rights by release,’ or by 
There is no waiver where the heirs con- 
sent to a sale by the life tenant on the express condi- 
tion that he will hold the proceeds for them.® 


of Testamentary Gifts. 
ordinarily to be considered in determining the shares 
of heirs or distributees in property undisposed of,*+ 
although they must be where the controlling statute 


2309] bb. Rents, Profits, and Income.?3 
the lapse or failure of a devise or legacy the rents, 
profits, and income of the property go with it to the 
person entitled thereto by devolution.!# 


[69 C.J.] 1071 


The heirs or 


Distribution!°—aa. Consideration 
Devises or legacies are not 


On 


So, also, 


14 La.Ann. 625; 
La.Ann. 436, 443. 


N.C.—Donnell v. Mateer’s Ex’rs, 40 
Ns 7; Wilson v. Hightower, 10 N.C. 
76. : 


S.C.—Richardson vy. Sinkler, 2 S.C. 
Eq. 127. 


Tenn.—Pearce v. Gleaves, 10 Yerg. 
359. But see Vance v. Huling, 2 Yerg. 
135 (holding that, where all one’s 
property is given by will to his chil- 
dren, and he afterward acquires real 
estate, and has a posthumous child, 
the devisees must bring the devised 
land into hotchpot, in order to entitle 
themselves to a share of such estate). 


12. Cole v. Palmer’s Ex’r, 1 Bush 
GlyHrsi7ie 


13. Cross references: 
Devolution of: 


Excess income or illegal accumula- 
tions of income of testamentary 
trust property see supra § 1900. 


Released income where trust for ac- 
cumulation is partially or wholly 
void see Perpetuities § 85. 


Effect of failure of trust generally 
see supra § 1924. 


Rents, profits, and income as assets 
vesting in personal representative 
see Executors and Administrators 
§§ 380-336. 


What law governs see supra § 2303. 


14. Del.—Spruance v. Darlington, 
30) ;A> 663, 7° Del. Chott 


Mo.—White v. Irvine, 22 S.W.(2d) 
778, 324 Mo. 342. 


N.J.—Ware v. Hall, 16 N.J.Law 333; 
Colville v. Kinsman, (Ch.) 60 A. 959; 
Current v. Current, 11 N.J.Eq. 186; 
Herbert vy. Smith, 1 N.J.Eq. 141. See 
also Woodward’s Ex’rs v. Dunster, 27 
N.J.Eq. 84. 


N.C.—Harvey v. Smith, 42 N.C. 182: 


Pa.—Rhodes’ Estate, 23 A. 553, 147 
Pa. 227 [aff 26 Wkly.N.C. 233]; De 
Silver’s Estate, 21 A. 882, 142 Pa. 74; 
Holloway’s Estate, 11 Pa.Co. 90. 


US Cae homes v. Benton, 4 S.C.Eq. 


Reed v. Crocker, 12 


Tex.—Scoby v. Sweatt, 28 Tex. 713. 


Va.—Paup’s Adm’r vy. Mingo, 4 
Leigh (31 Va.) 163. 


“The question as to who is entitled 
to the rents and profits, does not de- 
pend upon who has the title, but to 
whom has the testator, by express 
terms or by implication, given those 
rents and profits? It is true, the sim- 
ple inquiry, who is the heir, does, 
sometimes, determine who is entitled 
to the rents, because, if the testator, 
by express terms or by implication, 
has not disposed of the rents and prof- 


1072 [69 C.J.] 


when the power of alienation or ownership of lands 
is suspended, and in consequence thereof the rents 
and profits are undisposed of and no valid direction 
for accumulation is made, such rents and profits, un- 
der statutes existing in some jurisdictions, are held 
to belong te the person presumably entitled to the 
next eventual estate,t® he being the person entitled 
to the estate at the end of the period of accumula- 
Where the one presumptively entitled to the 
next estate cannot take, the income as it accrues 
passes as intestate property to the testator’s next 
of kin until such time as the person presumptively 
entitled to the next estate can take.17 
risdictions, where the will makes no provision for the 
disposition of income, it passes to the heir or next 
of kin of the testator as intestate estate.1§ 


tion.?° 


its during the period that the title is, 
by descent, cast upon the heir, he be- 
ing entitled to the land, is necessarily 
entitled to the rents and profits, for 
no one can claim the land, or its is- 
sues, aS against the heir, except 
through the will of the testator; and 
if he cannot trace the right through 
the will, it does not exist.” Current 
v. Current, 11 N.J.Eq. 186, 190. 


15. Cochrane vy. Schell, 35 N.E. 
971, 140 N.Y. 516; In re Crossman’s 
state, 21 NH. 180,113) N.Y.) 503; 


Cook v. Lowry, 95 N.Y. 103 [mod 29 
Hun 20]; Pray v. Hegeman, 92 N.Y. 
508 [rev 27 Hun 6u3]; Schettler v. 
Smith, 41 N.Y. 328; Dodge v. Pond, 
y Kilpatrick v. Johnson, 15 
In re Chittick’s Will, 214 
N.Y.S. 467, 216 App.Div. 179 [mod on 
other grounds 153 N.E. 83, 243 N.Y. 
304, and am of remittitur den 154 N. 
H. 619, 243 N.Y. 593]; In re Friday’s 
Will, 266 N.Y.S. 590, 148 Misc. 899; 
mene Glass, state, 215, NoYos. 230, 
126 Misc. 728; In re Boggs’ Will, 2038 
INE YS. 180; 1227 Mise.” 733" Van: Eim- 
burgh v. Ackerman, 3 Redf.Surr. (N. 
Y.) 499; Grant v. Grant, 3 Redf.Surr. 
(NOY...) 28:3: 


[a] Nature of right.—The statute 
providing for disposition to the per- 
sons presumptively entitled to the 
next eventual estate does not create 
any interest or right not given to a 
legatee or devisee that he is not given 
by the express terms of the wil, or 
by the statute of descent and distri- 
bution. In re Boggs’ Will, 203 N.Y.S. 
180, 122 Mise. 73. 


16. St. John v. Andrews Jnstitute 
for Girls, 83 N.E. 981, 191 N.Y. 254, 
14 Ann.Cas. 708 [rearg den and am of 
remittitur gr 85 N.E. 143, 192 N.Y. 382, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 53 L.Ied. 892]; In re Boggs’ Will, 
203 N.Y.S. 180, 187, 122 Misc. 73. 


“Persons presumptively entitled to 
the next eventual] estate are those who 
are entitled to the estate which is to 
take effect at the end of the period 
during which the rents and profits 
are undisposed of or are not validly 


accumulated.” In re Boggs’ Will, su- 
pra. 
17. St. John v. Andrews Institute 


for Girls, 83 N.E. 981, 191 N.Y. 254, 14 
Ann.Cas. 708 [rearg den and am of re- 
mittitur gr 85 N.E. 1438, 192 N.Y. 382, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 53 L.Ed. 892]. 


{a] Illustration.—Although, where 
property is given by will to a corpo- 
ration to be formed as soon after the 
testator’s death as practicable, and 
during the lives of his wife and her 
brother or the life of the survivor of 
them, and there is a provision for giv- 
ing it to another only in case of the 
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laws.?° 


In other ju- 


gift to such corporation failing for 
illegality, or the intention of the tes- 
tator with respect thereto becoming 
impossible of realization, neither of 
which is the case, the corporation is, 
prior to its formation, and during the 
time income is accruing, the one pre- 
sumptively entitled to the next even- 
tual estate, yet, there being no valid 
provision for accumulation of the in- 
come, so that some one was entitled 
to it as it accrued, it would pass as 
intestate property to the next of kin 
of the testator, until the corporation 
came into existence, so that it could 
take, the delay in its formation not 
being merely incidental and fortui- 
tous. St John v. Andrews Institute 
for Girls, 83 N.E. 981, 191 N.Y. 254, 14 
Ann.Cas. 708 [rearg den and am of re- 
mittitur gr 85 N.E. 148, 192 N.Y. 382, 
and error dism 29 S.Ct. 601, 214 U.S. 
19, 53 L.Ed. 892]. 


18. Shepard v. Union & New Haven 
DPrust Co, 1s seAns09) LO6CaConn 6208 
Foss v. State Bank & Trust Co., 175 
me 12, 343 Ill. 94 [aff 257 Ill.App. 


19. In re Stocking’s Estate, 156 A. 
79, 304 Pa. 476.7 


20. In re Stocking’s Estate, supra. 


21. Property included in residuary 
clause see supra §§ 1477-1485. 


Property undisposed of by revoca- 
tion or reduction of bequest or devise 
as passing by residuary clause see 
supra § 1485. 


22. U.S.—Boal v. Metropolitan Mu- 
seum of Art of City of New York, 298 
EY 894 rev 292) BY 308d% —Millerd vz 
Ahrens, 150 F. 644. 


Ala.—Henderson v. Henderson, 97 
So. 353, 210 Ala. 73; Johnson y, Holi- 
field, 2 So. 753, 82 Ala, 123. 


Cal.—In re Kelleher’s Estate, 272 P. 
1060, 205 Cal. 757; O’Connor v. Mur- 
phy, 81 P. 406, 147-Cal. 148, 10 Prob. 
Rep.Ann. 574; In re Upham’s Hstate, 
59 P. 315, 127 Cal. 99; In re Hinckley’s 
Estate, Myr.Prob. 189; In re Greg- 
ory’s Estate, 107 P. 566, 12 Cal.App. 
309. 


Colo.—In re Kavanagh’s Estate, 254 
P. 161, 81 Colo. 152; Hickey v. Cos- 
tello, 251 P. 595, 596, 80 Colo. 461 [cit 
Cyc]. 

Conn.—Union & New Haven Trust 
Co. v. Sherwood, 147 A. 562, 110 Conn. 
150; Stanley v. Stanley, 142 A. 851, 
108 Conn. 100; State Bank & Trust 
Co. v. Nolan, 130 A. 483, 103 Conn. 
308; Bridgeport Trust Co. v. Parker, 
116: A. 2182, 97 Conn. (245+) Hartford 
Trust Co. v.. Woleoett, 81 -AN1057, 85 
Conn. 134; Bill v. Payne, 25 A. 354, 
62 Conn. 140; Bolles v. Smith, 39 


Invalid accumulation. 
ceive income bequeathed in violation of a statute 
against accumulations are determined after inquir- 
ing into the provisions of the will.*® 
would, under the will, have been entitled to the in- 
come had the unlawful accumulations not been di- 
rected, such accumulations pass under the intestate 
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The persons entitled to re- 


If no person 


[§ 2310] (2) Where Will Contains Residuary 
Clause21—(a) In General—aa. Rule as to Legacies— 
(aa) In General. 
tained in a will carries with it any legacies which for 
any reason have lapsed, or are void, or have for any 
other reason failed,?? unless it appears from the will 
that it was the intention of the testator that under 


A general residuary clause con- 


Conn. 217; Greene v. Dennis, 6 Conn. 
293, 16 Am.D. 58; Crane’s Appeal, 2 
Root 487. 


Del.—Ferguson v. Hedges, 1 Del. 
524; Lodge v. Grubb, 132 A. 142, 15 
Del.Ch. 105. 


D.C.—Shoemaker v. Newman, 62 
App.D.C. 120, 65 F.(2d) 208 [cert den 
54 S.Ct. 72]; Washington Loan & 
Trust Co. Vv... Hammond, 52 App pe: 
260, 278 F. 569; Capron v. Capron, 17 
App.D.C. 340. 


Ga.—Thweatt v. Redd, 50 Ga. 181; 
Word v. Mitchell, 32 Ga. 623; Hughes 
v. Allen, 31 Ga. 483. 


Ill.—Levings v. Wood, 170 N.E. 767, 
339 Ill. 11 [rev in part 253 Ill.App. 
46]; Chicago Title & Trust Co. v. City 
of Waukegan, 165 N.E. 348, 333 Ill. 
577; McGee v. Vandeventer, 158 N.E. 
127, 326 Ill. 425; Dunn v. Kearney, 1293 
N.E. 105, 288 Ill. 49; Green v. Old 
People’s Home of Chicago, 109 N.E 
701, 706, 269 Ill. 134 [rev 190 I1l.App. 
152, and cit Cyc]; Dorsey v. Dodson, 
67 N.E. 395, 203 Ill. 32, 8 Prob.Rep 
Ann. 610; English v. Cooper, 55 N.E. 
687, 183 Ill. 203 [aff 83 Ill.App. 148]; 
Crerar v. Williams, 34 N.E. 467, 145 
Ill. 625, 21 L.R.A. 454 [aff 44 Ill.App. 
497]; Woman’s Union Missionary Soc. 
Vz. Mead, 23> NUE. 1603; 13d) ai sen 
Mills v. Newberry, 1 N.E. 156, 112 Ill. 
123, 54 Am.R. 213; Johnson v. Pendar- 
vis, 248 Ill.App. 406; Stevenson v. 
Stevenson, 205 Ill.App. 15 


Ind.—West v. West, 89 Ind. 529; 
Holbrook v. McCleary, 79 Ind. 167. 


Iowa.—Nichols v. Swickard, 234 N. 
W. 846, 211 Iowa 957; In re Doore’s 
Estate, 166 N.W. 7638, 183 Iowa 152; 
Beidler v. Dehner, 161 N.W. 32, 178 
Iowa 1338; Chapman vy. Newell, 125 
N.W. 324, 146 Iowa 415; In re Over- 
dieck’s Will, 50 Iowa 244. 


Kan.—Koenig v. Koenig, 142 P. 261, 
92 Kan. 761. 


La.—Succession of Wilcox, 116 So. 
192, 165 La. 803; New Orleans vy. Har- 
die, 9 So. 12, 43 La.Ann. 251; Burn- 
side’s Succession, 35 La.Ann. 708; Pre- 
vost v. Martel, 10 Rob. 512. See 
Major v. Esneault, 7 La.Ann. 51 (laps- 
ed legacies inure to benefit of uni- 
versal legatee). 


Me.—Stetson v. Eastman, 24 A. 868, 
84 Me. 366; Leader v. O’ Loughlin, 
12 A. 787, 80 Me. 47; Drew v. Wake- 
field, 54 Me. 291. 


Md.—Read v. Maryland General 
Hospital, 146 A. 742, 157 Md. 565; Du- 
lany v. Middleton, 19 A. 146, 72 Md. 
67; Orrick vy. Boehm, 49 Md. 72; Bar- 
num vy. Barnum, 42 Md. 251; Deford 
v. Deford, 36 Md. 168; Cox v. Harris, 
i Mids oor 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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Mass.—Casey v. Genter, 176 N.E. 
782, 276 Mass. 165; Bushby v. New- 
OSMIN-PeelOS25 ed 2) Mass nA sais 
Worcester Trust Co. v. Turner, 96 N. 


E. 132, 210 Mass. 115; Clarke v. An- 


dover, 92 N.E. 1013, 207 Mass. 91; 
Dexter v..Harvard College, 57 N.E. 


371, 176 Mass. 192; Teele v. Bishop of 
Derry, 47 N.E. 422, 168 Mass. 341, 60 
Am.S.R. 401, 38 L.R.A. 629; Petition 
of Batchelder, 18 N.E. 225, 147 Mass. 
465; Lovering v. Lovering, 129 Mass. 
97; Hall v. Hall, 123 Mass. 120; Bur- 
rage v. Briggs, 120 Mass. 103; Thayer 
v. Wellington, 9 Allen 283, 85 Am.D. 
753; Lombard v. Boyden, 5 Allen 249; 
Firth v. Denny, 2 Allen 468; Prescott 
v. Prescott, 7 Metc. 141. 


Mich.—In re Coots’ Estate, 234 N. 
W. 141, 253 Mich. 208; In re Spier’s 
Estate, 195 N.W. 430, 224 Mich. 658; 
Clark v. Mack, 126 N.W. 6382, 161 Mich. 
545, 28 L.R.A.N.S. 479; Mann v. Hyde, 
39 N.W. 78, 71 Mich. 278. 


Miss.—Barton v. King, 41 Miss. 288; 
Morris v. Henderson, 37 Miss. 492; 
Lewis v. Lusk, 35 Miss. 401; Vick’s 
Ex’r v. McDaniel, 4 Miss. 337; Ham- 


, berlin v. Terry, Sm.&M.Ch. 589. 


Mo.—Plummer y. Brown, 287 S.W. 
316, 315 Mo. 627; Sandusky v. San- 
dusky, 168 S.W. 1150, 261 Mo. 351; 
Givens v. Ott, 121 S.W. 238, 222 Mo. 
395; Dozier v. Dozier, 81 S.W. 890, 
183 Mo. 187; Faust’s Adm’x v. Birner, 
80 Mo. 414. 


N.H.—Clark v. Campbell, 133 A. 
166, 82 N.H..281, 45 A.L.R. 1433; Good- 
win v. Colby, 13 A. 866, 64 N.H. 401; 
Vandewalker v. Rollins, 3 A. 625, 62 
N.H. 460. 


N.J.—Caldwell Nat. Bank v. Rick- 
ard, 143 A. 745, 103. N.J.Hq. 516; Al- 
len v. Moore, 98 A. 420, 86 N.J.Eq. 357, 
87 N.J.Eq. 176 [aff 99 A. 860, 87 N.J. 
Eq. 365]; Morristown Trust Co. v. 
Town of Morristown, 91 A. 736, 82 N. 
J.Eq. 521; Sandford vy. Blake, 17 A. 
812, 45 N.J.Eq. 248; Barnet v. Barnet, 
3 A. 401, 40 N.J.Eq. 380; Cook v. Lan- 
ning, 3 A. 132, 40 N.J.Eq. 369; Burnet’s 
Ex’r v. Burnet, 30 N.J.Eq. 595; Stev- 
ens vy. Shippen, 28 N.J.Eq. 487 [aff 29 
N.J.Eq. 602 (aff 1 S.Ct. 200, 106 U.S. 
505, 27 L.Ed. 139)]; Garthwaite’s Ex’r 
v. Lewis, 25 N.J.Eq. 351; Tindall’s 
Ex’rs v. Tindall, 24 N.J.Eq. 512 [rev 
23 N.J.Eq. 244]; Tindall v. Tindall’s 
Ex’rs, 23 N.J.Eq. 244 [rev on other 
grounds 24 N.J.Eq. 512]. 


N.Y.—Wright v. Wright, 122 N.E. 
213, 225 N.Y. 329 [reh den 123 N.E. 71, 
226 N.Y. 578]; In re King’s Estate, 
93 N.E. 484, 200 N.Y. 189, 34 L.R.A. 
N.S. 945, 21 Ann.Cas. 412; Leggett v. 
Stevens, 77 N.E. 874, 185 N.Y. 70; 
Langley v. Westchester Trust Co., 73 
N.B. 44, 180 N.Y. 326, 10 Prob.Rep. 
Ann. 457; Morton v. Woodbury, 47 N. 
EB. 288, 153 N.Y. 248; Moffett v. Elmen- 
dorf, 46 N.E. 845, 152 N.Y. 475, 57 Am. 
S.R. 529, 2 Prob.Rep.Ann. 474; U. S. 
Trust Co. v. Black, 40 N.H. 408, 146 
N.Y. 1; Carter v. Presbyterian Church 
Bd. of Education, 39 N.E. 628, 144 N.Y. 
621; Riker v. Cromwell, 20 N.E. 602, 
113 N.Y. 115; Matter of McGraw, 19 
INGE eo el) Lule ING viOOte ar LaktwAL 38rd 
In re Benson, 96 N.Y. 499, 48 Am.R. 
646; In re Merrill’s Estate, 204 N.Y. 
S. 47, 208 App.Div. 649 [aff 147 N.E. 
176, 239 N.Y. 517]; In re Sinnott’s 
Will, 148 N.Y.S. 687, 163 App.Div. 817, 
13 Mills Surr. 271 [mod 143 N.Y.S. 
546, 82 Mise. 219, 11 Mills Surr. 57 
(aff 108 N.E. 1108, 214 N.Y. 667)]; 
Matter of Hoffman’s Will, 124 N.Y.S. 
1089, 140 App.Div. 121 [aff 121 N.Y.S. 
100, 65 Misc. 126, 7 Mills Surr. 306, 
and mod on other grounds 94 N.E. 990. 
201 N.Y. 247]; Endress v. Willey, 106 
N.Y.S. 726, 122 App.Div. 110 [aff 91 
Ne nite,* 197s Ne Yew os Le Ward sv. 
Stanard, 81 N.Y.S. 906, 82 App.Div. 
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386; Hulin v. Squires, 18 N.Y.S. 309, 
63 Hun 352 [aff 36 N.E. 343, 141 N.Y. 
560]; Wetmore v. New York Inst. for 
Blind, 9 N.Y.S. 753, 56 Hun 313 [mod 
3 N.Y.S. 179]; In re Muir, 46 Hun 555; 
In re Bonnet’s Estate, 46 Hun 529 [aff 
ZL NERY eo ts) SINGY.) 522). (over: 
Stephenson v. Ontario Orphan Asylum, 
27 Hun 380 [aff 92 N.Y. 433])]; Mat- 
ter of Cobb’s Will, .9 N.Y.St. 583, 45 
Hun 6589 [aff 20 N.E. 416, 112 N.Y. 
672]; In re L’Hommedieu, 32 Hun 10; 
Goodwin v. Ingraham, 29 Hun 221; 
Iseman v. Myres, 26 Hun 651; Banks 
v. Phelan, 4 Barb. 80; In re Piggott’s 
Estate, 267 N.Y.S. 495, 149 Misc. 414; 
In re O’Hanlon’s Estate, 264 N.Y.S. 
251, 147 Misc. 546; In re Angie’s Will, 
264 N.Y.S. 29, 147 Mise. 445; In re 
Hartmannsgruber’s Will, 261 N.Y.S. 
787, 146 Mise. 85; In re Wilson’s Es- 
tate, 256 N.Y.S. 813, 143 Mise. 491; 
In re Bell’s Will, 253 N.Y.S. 118, 141 
Mise. 720; In re Mahlstedt’s Will, 
250 N.Y.S. 628, 140 Mise. 245 [mod on 
other grounds 254 N.Y.S. 1011, 234 
App.Div. 891]; In re Meyer’s Estate, 
244 N.Y.S. 398, 137 Mise. 730; In re 
Phelps’ Will, 232 N.Y.S. 418, 133 Misc. 
450; In re Banker’s Will, 222 N.Y.S. 
511, 129 Misc. 711; In re Southmayd’s 
Estate, 207 N.Y.S. 558, 124 Misc. 647 
[aff 214 N.Y.S. 922, 216 App.Div. 746]; 
In re Schloss’ Estate, 204 N.Y.S. 85, 
122 Mise. 365 [aff 212 N.Y.S. 914, 215 
App.Div. 705]; In re Boggs’ Will, 203 
N.Y.S. 180, 122 Mise. 73; Waterman 
v. New York Life Insurance & Trust 
Co., 195 N.Y.S. 881, 119 Mise. 65 [aff 
197 N.Y.S. 438]; In re Erickson’s Es- 
ENKE TEGS INES Ce BIBS NG tseq TORU bal 


re Allen’s Will, 181 N.Y.S. 398, 111 
Mise.) 93> [afi 194° NoY.S-913); In’ re 
Deming’s Will, 174 N.Y.S. 172, 106 


Mise. 133; Petition of Sherburne, 172 
N.Y.S. 237, 104 Misc. 648; In re Maley, 
132 N.Y.S. 492, 73 Misc. 195, 8 Mills 
Surr. 336; Steglich v. Schneider, 123 
N.Y.S. 336, 66 Mise. 390 [aff 125 N.Y.S. 
1145, 140 App.Div. 910]; Matter of 
Barrett’s Estate, 116 N.Y.S. 756, 63 
Misc. 484, 132 App.Div. 134; Spencer 
v. De Witt C. Hay Library Assoc., 73 
N.Y.S. 712, 36 Mise. 393; Cramer v. 
Cramer eT) Ney. Sh) 607 685. aktise. a; 
Matter of Whiting, 68 N.Y.S. 733, 33 
Mise. 274, 2 Mills Surr. 73; Newcomb 
v. Newcomb, 68 N.Y.S. 430, 33 Misc. 
t91; Koezly v. Koezly, 65 N.Y.S: 613, 
31 Misc. 297; Matter of Howard’s Es- 
tate, 23° N.Y-S. 836,)°$- Mise. “170, 1 
Pow.Surr. 346 [mcd on other grounds 
30 N.Y.S. 683, 81 Hun 91 (aff 45 N.E. 
554, 151 N.Y. 243)]; McLean v. Mc- 
Lean, 158 N.Y.S. 59 [aff 160 N.Y.S. 949, 
174 App.Div. 152}; Kimball v. Chap- 
pel,, 18 Noy. S230)-27% Abb. N.Cass 437° 
In re Champion’s Estate, 15 N.Y.S. 
768; Matter of Arden’s Will, 4 N.Y.S. 
177, 1 Connolly Surr. 159: Underhill’s 
Will, 3 N.Y.S. 205, 6 Dem.Surr. 466; 
Wetmore v. Peck, 66 How.Pr. 54; 
Delavergne v. Dean, 45 How.Pr. 206; 
Wright Vi Methodist Episcopal 
Church, Hoffm. 202;; Ludlam v. Hel- 
man, 6 Dem.Surr. 194. See also In re 
Baer, 41 N.E. 702, 147 N.Y. 348; Gil- 
man v. Gilman, 18 N.E. 849, 111 N.Y. 
265; Kerr v. Dougherty, 79 N.Y. 327; 
Matter of Wooley, 79 N.Y.S. 513, 78 
App.Div. 224; Gallavan v. Gallavan, 
68 N.Y.S. 30, 57 App.Div. 320; Kelly 
v. Gasey, 17 N.Y.S:. 86, 62 Hun 467; 
Matter of Mapes, 7 N.Y.S. 872, 5 Silv. 
Sup. 332, 55 Hun 606 [aff 26 N.E. 757, 
TOS ONKY 2S eles eve ON San aco 
Paige 94; James v. James, 4 Paige 
115; King v. Woodhull, 3 Edw. 79 [aff 
9 Paige 94]. 


N.C.—Stevenson v. Wachovia Bank 
& Trust Co., 161 S.E. 728, 202 N.C. 92; 
Van Winkle v. Catholic Missionary 
Union, 133 S.E. 431, 192 N.C. 131; Reid 
v. Neal, 108 S.E. 769, 182 N.C. 192; 
Faison v. Middleton, 88 S.E. 141, 171 
N.C. 170, Ann.Cas.1917E 72; Mabry 
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|v. Stafford, $8 N.C. 602; Hastings v. 
Earp, 62 N.C. 5; Coley v. Ballance, 60 
N.C. 634; Meadows v. Moore, 58 N.C. 
54; Washington vy. Emery, 57 N.C. 32; 
Allison y. Allison, 56 N.C. 236; Croom 
v. Whitfield, 45 N.C. 143; McCorkle v. 
Sherrill, 41 N.C. 173; Kirkpatrick v. 
Rogers, 41 N.C. 130; Johnson v. John- 
son, 38 N.C. 426; Sorrey v. Bright, 
21 N.C. 118, 28 Am.D. 584; Taylor v. 
Lucas, 11 N.C. 215. 


Ohio.—Bender v. Bateman, 168 N.E. 
574, 33 Ohio App. 66; Robins v. Pigg, 
29 Ohio C.A. 153; Davis v. Hutchings, 
L5e Ohio. Cir. Ct... 174,58 Chior Cimwee: 
52; McCroskey y. McCroskey, 6 Ohio 
IN; P2N:S: 2a: 


Pa.—In re Thompson’s Estate, 155 
A. 925, 304 Pa. 349, 76 A.B. 1339; 
In re Carothers’ Estate, 150 A. 585, 
300) Pa. £135;069) ALE Re L272 ingire 
Wright’s Dstate, 75 A. 1026, 227 Pa. 
69; In re Wood’s Hstate, 57 A. 1103, 
209 Pa. 16; In re Murphy’s state, 39 
A. 70, 184 Pa. 310, 68 Am.S.R. 802; In 
re Reimer’s Hstate, 28 A. 186, 159 Pa. 
212; Gray’s Estate, 23 A. 205, 147 Pa. 
67; Powell’s Hstate, 22 A. 92, 138 
Pa. 322; Massey’s Appeal, 88 Pa. 470; 
Keene’s Appeal, 64 Pa. 268; Williams 
v. Neff, 52 Pa. 326; Domestic, etc., 
Missionary Soc.’s Appeal, 30 Pa. 425; 
Woolmer’s WHstate, 8 Whart. 477; 
Worth’s Hstate, 39 PaSuper. 565; In 
re Wood, 25 Pa.Dist. 451; Wood’s Es- 
tate, 21 Pa.Dist. 155; Wood’s Estate, 
13 Pa.Dist. 195; Sparr’s Estate, 12 
Pa.Dist. 245; Conway’s Estate, 10 
Pa.Dist. 509; White’s Estate, 8 Pa. 
Dist. 33; Waln’s Estate, 7 Pa.Dist. 
499; Gorgas’ Estate, 3 Pa.Dist. 360 
[aff 31 A. 86, 166 Pa. 269]; Arm- 
strong’s Estate, 26 Pa.Co. 5; Steen- 
sen’s Estate, 5 Lack.Leg.N. 163; Con- 
way’s Estate, 18 Lanc.L.Rev. 129; 
Harland’s Estate, 13 Phila. 229; Mat- 
ter of Sergeant, 11 Phila. 8. 


R.I.—Bank of Manhattan Trust Co. 
Vv. Gray, .166,..4). 81755 Robertssiy. 
Wright, 136 A. 486, 48 R.I. 139; In 
re Carpenter, 134 A. 16, 47 R.I. 461, 
47 A.L.R. 60; Shippee v. Industrial 
Trust Co, 1L0sAs 410504385 RT et 
A.L.R. 115; Woodward v. Congdon, 
83 A. 4338, 34 R.I. 316, Ann.Cas.1914C 
809; Fiske v. Fiske’s Heirs & Devi- 
sees, 59) A... 740,°26 RE. 509,010" Prob; 
Rep.Ann. 350; Nicker.:on v. Bragg, 43 
A. 539, 21 R.I. 296; In re Reynolds, 
39 A. 896, 20 R.I. 429; Peckhom v. 
Newton, 4 A. 758, 15 R.I. $21; Church 
v. Church, 23 A. 302, 15 R.I. 138; Almy 
ver Jones, 21cAS 616) Ii RRA 6b ie 
L.R.A. 414. 


S.C.—Buck y. Tolar, 144 S.E. 1, 146 
S.C. 294; Lopez v. Lopez, 23 S.C. 258; 
Swinton v. Egleston, 24 §.C.Eq. 201. 


Tenn.—Ewell v. Sneed, 191 S.W. 
131, 136 Tenn. 602, 5 A.L.R. 303; Brad- 
ford v. Leake, 137 S.W. 96, 124 Tenn. 
312, Ann.Cas.1912D 1140; Reeves v. 
Reeves, 5: Lea 653. 


Tex.—Moss v. Helsley, 60 Tex. 426; 
Bittner vy. Bittner, (Commn.App.) 45 
S.W.(2d) 148 [aff (Civ.App.) 27 S.W. 
(2d) 852]; Ellet v. McCord, (Civ. 
App)) 4150S. Wi2d)) e102 Grantenve 
Stephens, (Civ.App.) 200 SW. 893; 
Lightfoot v. Poindexter, (Civ.App.) 
199 S.W. 1152; Lenz v. Sens, 66 S.W. 
110, 27 Tex.Civ.App. 442. 


Va.—Kent v. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310; Prison 
Assoc. of Virginia v. Russell’s Aqm’r, 
49 S.E. 966, 103 Va. 563, 10 Prob’Rep. 
Ann. 162; Emory & Henry College y. 
Shoemaker College, 23 S.E. 765, 92 
Va. 320; Gallagher v. Rowan’s Adm’r, 
11 S.E. 121, 86 Va. 823; Stonestreet vy. 
Doyle, 75 Va. 356, 40 Am.R. 731; El- 
ean’s Adm’r v. Lancasterian School, 
2 Patt.&H. 53. 


W.Va.—Straton v. Hodgkin, 155 S. 
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such circumstances the next of kin should take as | in case of intestacy,?* or unless the residuary clause 


BE. 902, 109 W.Va. 536; Cornwell v. 
Mt. Morris Methodist Episcopal 
Church, 80 S.B. 148, 73° W.Va. 96; 


arene v. Roush, 11 S.E. 906, 29 W.Va. 


Wis.—In re Radcliffe’s Estate, 216 
N.W. 501, 194 Wis. 330; In re Pierce’s 
Estate, 188 N.W. 78, 177 Wis. 104; 
Lawrence v. Barber, 93 N.W. 30, 116 
Wis. 294; Milwaukee Protestant Home 
for Aged v. Becher, 58 N.W. 774, 87 
Wis. 409. 


Eng.—Burrows v. Bass, [1926] Ch. 
113; in re Isaac, [1905] 1 Ch. 427; 
In re Rymer, [1895] 1 Ch. 19; Fisk v. 
Atty.-Gen., L.R. 4 Eq. 521; Leake v. 
Robinson, 2 Meriv. 363, 35 Reprint 
979; HEasum v. Appleford, 5 Myl.&C. 
56, 46 HEng.Ch. 56, 41 Reprint 292; 
Cooke v. Stationers’ Co., 3 Myl.&K. 
262, 10 Eng.Ch. 262, 40 Reprint 100; 
Cambridge v. Rous, 8 Ves.Jr. 12, 32 


Reprint 254; Kennell v. Abbott, 4 Ves.: 


Jr. 802, 31 Reprint 416. See also 
Garner v. Hannyngton, 22 Beav. 627, 
52 Reprint 1250; Markham vy. Ivatt, 
20 Beav. 579, 52 Reprint 727; Green 
v. Dunn, 20 Beav. 6, 52 Reprint 504’ 
Reynolds v. Kortright, 18 Beav. 41%, 
52 Reprint 164; Cunningham v. Mur- 
ray, 1 De G.&Sm. 366, 63 Reprint 110% 
{aff 12 Jur. 547]; Clark v. Taylor, 1 
Drew. 642, 61 Reprint 596; Doe v. 
Sheffield, 13 East 526, 104 Reprint 475; 
Bland v. Lamb, 2 Jac.&W. 399, 37 Re- 
print 680; Cogswell v. Armstrong, 2 
Kay & J. 227, 69 Reprint 764; Jones v. 
Mitchell, 1 Sim.&St. 293, 1 Eng.Ch. 
290, 57 Reprint 117; Page v. Page, 2 
P.Wms. 489, 24 Reprint 828, Str. 820, 
93 Reprint 871; Gibbs v. Rumsey, 2 
Ves.&B. 294, 35 Reprint 331; McLeod 
v. Drummond, 17 Ves.Jr. 152, 34 Re- 
print 59; Roberts v. Cooke, 16 Ves. 
Jr. 451, 33 Reprint 1055. 


Ont.—Walsh v. Fleming, 10 Ont.L. 
226, 5 Ont.W.R. 693; In re Smith, 7 
Ont.L. 619, 3 Ont.W.R. 380; Re 
Grenier, 12 Ont.W.N. 362; Whitby v. 
Liscombe, 22 Grant Ch. 203. 


[a] Rule applied.—(1) A residuary 
clause embracing all property not 
“specifically disposed of” ordinarily 
carries lapsed or adeemed devises and 
legacies. Straton v. Hodgkins, 155 
S.BE. 902, 109 W.Va 536. (2) Soa 
provision that the residue of the tes- 
tatrix’ estate shall consist of all her 
“property “after taking out said spe- 
cific bequests” does not overcome the 
presumption that lapsed devises and 
bequests pass under the residuary 
clause. In re Spier’s Hstate, 195 N.W. 
430, 224 Mich. 658. 


[b] Refused legacy (1) passes un- 
der residuary clause. Garrison v. 
Day, 76 N.E. 188, 36 Ind.App. 543; 
Small v. Marburg, 25 A. 920, 77 Md. 
11; Macknet’s Ex’rs v. Macknet, 24 
N.J-Eq. 277; Haebler v. John Wichler 
Brewing Co., 58 N.Y.S. 894, 42 App. 
Div. 95 [aff 55 N.Y.S. 1071, 25 Misc. 
576]; In re Mahlstedt’s Will, 250 N. 
Y.S. 628, 140 Misc. 245 [mod on other 
zrounds 254 N.Y.S. 1011, 234 App.Div. 
391]; In re Meyer’s Mstate, 244 N.Y. 
3. 398, 137 Misc. 730; In re South- 

- mayd@’s Estate, 207 N.Y.S. 558, 124 
Misc. 647 [aff 214 N.Y.S. 922, 216 App. 
Div. 746]; In re Wood, 25 Pa.Dist. 
151; Wood’s Estate, 21 Pa.Dist. 155; 
Peckham v. Newton, 4 A. 758, 15 R.I. 
321. But see Richardson y. Sinkler, 
2 §.C.Eq. 127 (holding that personal 

roperty bequeathed to a particular 
egatee on conditions does not pass 
under the residuary clause if the leg- 
acy be refused; but is distributable 
as undisposed property). (2) So a 
bequest of a specified amount to be 
used to erect a fence around a burial 


lot, any surplus to go to the trustees 
of the cemetery, does not go to such 
trustees but passes under the residu- 
ary clause where subsequent to the 
making of the will the cemetery as- 
sociation enacted a resolution prohib- 
iting the erection of such a fence. 
Sparr’s Estate, 12 Pa.Dist. 245. © 


[ec] Real estate converted into per- 
sonalty.—If bequests or legacies are 
void, the property goes to the residu- 
ary legatee, where the real estate un- 
der the terms of the will was convert- 
ed into personalty from the time of 
the testator’s death. Read v. Mary- 
land General Hospital, 146 A. 742, 157 
Md. 565. 


[d] Bequest on condition preced- 
ent having failed, the property includ- 
ed therein became part of the residu- 
ary estate. In re Thompson’s Estate, 


55, A.) (92.5; 9304 \ Pa. 349,76. A..R: 
1339. 
[Le] Gift of testator’s entire estate 


in the original will, with the exception 
of a gift of stock created by a codi- 
cil, is a “general residuary clause,” 
within the rule of the text. In re 
Mahlstedt’s Will, 250 N.Y.S. 628, 140 
Misc. 245 [mod on other grounds 254 
N.Y.S. 1011, 234 App.Div. 891]. 


[f]. Failure of codicil conditionally 
revoking will.—Where a codicil mak- 
ing a void disposition of property op- 
erated to revoke the will only on con- 
dition that such disposition was val- 
id, the codicil failing, the estate pass- 
ed under the residuary clause of the 
will. Ewell v. Sneed, 191 S.W. 131, 
136 Tenn. 602, 5 A.L.R. 308. 


{g] “The office of the residuary 
clause in a will is to provide for the 
ultimate disposition of legacies and 
devises which are void, or have laps- 
ed, or have béen refused.” Reid y. 
Neal, 108 S.E. 769, 772, 182 N.C. 192. 


[h] In case of uncertainty as to 
identity of legatee intended, the prop- 
erty falls with the residue. In re 
Bonnet’s Hstate, 21 N.E. 139, 113 N.Y. 
622. See Clark v. Cotton, 17 N.C..301, 
24 Am.D. 279 (holding that, where 
there is no person answering the de- 
scription of a legatee in a will, the 
legacy falls into the residue; but, 
where the legacy fails on account. of 
uncertainty as to which of several 
persons, all answering the descrip- 
tion, was intended, the property goes 
to the state, as derelict). 


[i] Proportion of surplus.—Where 
a legatee dies in the lifetime of the 
testator, the residuary legatee is en- 
titled not only to the amount of the 
legacy, but to a proportion of a sur- 
plus of the personal estate to which 
the legatee would also have been en- 


titled. Harland’s Bstate, 138 Phila. 
(Pa.) 229. 
[ij] Application of particular stat- 


utes.—(1) R. I. Gen. L. (1909) c¢ 254 § 
7, providing for inclusion of void gifts 
in the residuary devise, if any, con- 
tained in the will, applies to bequests 
of personal property. Boal v. Metro- 
politan Museum of Art of City of New 
York, 298 F. 894 [rev 292 F. 303]. (2) 
The rule that lapsed or void legacies 
fall into a general residuary bequest 
was not changed by the provision of 
Rev. St. c 39 § 12, that “all such es- 
tate, both real and personal, as is not 
devised or bequeathed in the last will 
and testament of any person, shall be 
distributed in the same manner as the 
estate of an intestate; but in all such 
cases the executor or executors, ad- 
ministrator or administrators, with 
the will annexed, shall have the pref- 
erence in administering on the same.” 


For later cases, developments and changes in the law see Annotations, 


Crerar v. Williams, 34 N.B. 467, 145 
bia 21 L.R.A. 454 [aff 44 Ill.App. 


[k] Fund accumulated under void 
testamentary directions passes under 
the general residuary gift. In re 
Ae Estate, 75 A. 1026, 227 Pa. 


[1] Right of usufructuary.—Doug- 
art’s Succession, 30 La.Ann. 268. 


[m] Lapsed legacy is more gen- 
erally construed to be included in a 
residuary clause than one that is void 
as being against the policy of the 
state. Allison v. Allison, 56 N.C. 236. 


[n] In Kentucky (1) under the 
rule of common law as it existed be- 
fore the adoption of the revised stat- 
utes, a lapsed legacy passed into and 
became a part of the residuary estate, 
and passed to the residuary legatee, 
unless a contrary intention appeared 
on the face of the will. Schroeder v. 
Bohlsen, 83 S.W. 627, 84 S.W. 535, 119 
Ky. 305, 26 Ky.L. 1237, 27 Ky.L. 188; 
Gore v. Stevens, 1 Dana 201, 25 Am.D. 
141. (2) This rule of the common 
law was changed by the adoption of 
the revised statutes in 1852, by which 
it was provided that all legacies 
which were void or failed, or were in- 
capable of taking effect for any rea- 
son, should pass as in case of intesta- 
ey, unless a contrary intention should 
appear by the will (Schroeder v. Bohl- 
sen, Supra; Wood’s Adm’r v. Wood’s 
Devisees, 1 Metc. 512), (3) and since 
1854 this has been the rule as to laps- 
ed legacies in this state (Schroeder 
v. Bohlsen, supra; Newton v. South- 
ern Baptist Theological Seminary, 74 
S.W. 180, 115 Ky. 414, 24 Ky.L. 2310; 
Stockwell’s Adm’r v. Bowman, 67 S. 
W. 379, 23 Ky.L. 2304). (4) A direc- 
tion that the executor set apart a 
fund for the erection of a mortuary 
chapel is a bequest within the mean- 
ing of such statute although not ac- 
cepted so as to preclude passing of the 
fund so bequeathed to the residuary 
legatee under such statute (Castle- 
man _y. Hastin’s Ex’rs, 197 S.W. 445, 
176 Ky. 762); (5) and so, where a 
will bequeathed a sum to erect a 
mortuary chapel, and gave the bal- 
ance of the estate to a residuary lega- 
tee, but made no disposition if the 
principal bequest should lapse, the 
residuary legatee was not entitled to 
the fund (Castleman vy. Eastin’s Ex’rs, 
supra). 


Ga Ga.—Hughes y. Allen, 31 Ga. 


Ill.— Green v. Old People’s Home of 
Chicago, 109 N.E. 701, 706, 269 Ill. 134 
[rev 190 Ill.App. 152, and cit Cyc]. 


Me.—Huston v. Dodge, 88 A. 888, 
111 Me. 246. 


N.J.—Tindall’s Ex’rs v. Tindall, 23 
N.J.Eq. 244 [rev on other grounds 24 
N.J.Eq. 512]. 


N.Y.—Carter We Presbyterian 
Church Bad. of Education, 39 N.E. 628, 
144 N.Y. 621; Wetmore v. New York. 
Inst. for Blind, 9 N.Y.S. 753, 56 Hun 
313; In re L’Hommedieu, 32 Hun 10; 
Stephenson v. Ontario Orphan Asy- 
lum, 27 Hun 380 [aff 92 N.Y. 433]; 
King v. Woodhull, 3 Edw. 79 [aff 9 
Paige 94]. 


N.C.—Mordecai v. Boylan, 59 N.C. 
365; Feimster v. Tucker, 58 N.C. 69; 
Dicken v. Cotton, 22 N.C. 272; Simms 
Ve tGarnot, ale iN. Gens 93: 


Ohio.—Davis v. Davis. 57 N.B. 317, 
62 Ohio St. 411, 78 Am.S.R. 725. 


Pa.—Gray’s Estate, 23 A. 205, 147 
Pa. 67; Stout’s Hstate, 4 Pa.Co. 471, 21 
Wkly.N.C. 187 [aff 16 A. 626, 124 Pa. 
99, 10 Am.S.R. 575]. 


same title and section number, 


ie 
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is itself void,?* a statute providing for inclusion of 
the interest created by such legacies in the residuary 
clause being in such case inapplicable.2>  Accord- 
ingly, a provision in the will that lapsed legacies 
shall fall into the residue is superfluous,?® and can- 
not have the effect of making such lapsed legacies 
specific gifts to the residuary legatees.27 A gift of 
the residue is not defeated by the failure of the pri- 
mary gift, but will include all the estate remaining 
after the payment of debts and administration ex- 
penses.”® In order for the residuary legatee to be 
entitled to a lapsed legacy, he must be a legatee of 
the residue generally, and not partially so only;?° 
but the gift of “the rest, residue, and remainder” of 
a particular fund, so far as that fund is concerned, 
has the same force and effect as a gift of the general 
residue.®° 


Lapse of general legacy to one of several residu- 
ary legatees.21 Where legacies are given to several 
legatees, and the residue is bequeathed to the same 
legatees, the residue will not include a lapsed legacy 
to one of them, according to one view,?? but such 
lapsed legacy must be distributed to the heirs of tes- 
tator as intestate property.** In other jurisdictions, 


R.I.—Dorrance v. Greene, 104 A. 12, -399; 
41 RI. 444. CADE LANE S45 
TU.App. 252. 


S.C.—Dougherty v. Dougherty’s 


xe nse “Si@G:. (63: 


[a] MWlustration..where a testa- | “Shaensel, 
tor bequeathed a certain sum to a 34. 
church, with directions for the invest- |96 N.E. 132, 
ment of the principal and the applica- | Mever’s Estate, 
tion of the interest, with the provi- | Misc. 730; 


sion that, if the church allowed the 
gift to be diverted to any other pur- 
pose, it should revert to the testator’s 
heirs, the gift in case of default goes 
to the testator’s heirs and under no 


[a] 


WILLS 


Dorsey v. Dodson, 67 N.E. 395, 
Dickinson v. Ridgely, 188 


33. Belleville Sav. Bank v. An- 38, 
131 N.E. 682, 298 Ill. 292. 


Worcester Trust Co. v. Turner, 
210 Mass. 
244 N.Y.S. 398, 137 
Matter of Whiting, 68 N. 
uae 733, 33 Misc. 274, 2 Mills Surr. 


Illustration.— Where a pecun- 
iary legacy was given to A and A also 


[69 C.J.] 1075 


however, it is held that, where a general legacy to 
one of several residuary legatees lapses, the legacy 
passes under the residuary clause, but such legatee’s 
share of that legacy as residuary legatee passes to 
the testator’s next of kin,*# and in still other juris- 
dictions the lapsed general legacy passes into the 
residuum and the whole of it divided among the re- 
maining residuary legatees.35 Where it was eyident- 
ly the intention of the testator to distribute the resi- 
due among his residuary beneficiaries as a class and 
not as individuals, a lapsed general legacy to one of 
them passes into the residue and does not become in- 
testate property,®® but the rule is not applicable 
where the residuary bequest is not to specific indi- 
viduals but to “all those who have shared any part 
or parcel in my estate, executors and all share and 
share alike.”37 


Specific legatee cannot take lapsed legacies.?8 


[§ 2311] (bb) Exclusion from  Residuary 
Clause.2® The testator may by appropriate words or 
clear implication exclude lapsed, void, or otherwise 
ineffective legacies from the operation of the resid- 
uary clause,*® in which ease they will go to the next 
of kin of the testator as property as to which he died 


plicable. Levings v. Wood, 170 N.E. 
767, 339 Ill. 11 [rev, in part 253 III. 
App. 46]. 

In re Bell’s Will, 253 N.Y.S. 
118, 141 Misc. 720; In re Deming’s 
Will, 174 N.Y.S. 172, 106 Misc. 133. 


[a] Thus (1) a will giving a per- 
son all the property in a certain house 
except that specifically bequeathed 
being a specific and not a residuary 
bequest, lapsed specific bequests of 
property in such go to the general re- 
siduary legatee. In re Deming’s Will, 
LT4 NYS. 1725106 Mise. 13359"(2)) so 


LL sya In re 


circumstances can become a vart of 
the residuary. estate. 
Dodge, 88 A. 888, 111 Me. 246. 


24. In re Feeney’s Estate, 142 A. 
284,. 293 (al273. 


Failure of residuary gift see infra 
Sor Zod 5, 2016. 


25. In re Feeney’s Estate, 142 A. 
284,293 Pa. 2173. 


26. Nickerson v. Bragg, 43 A. 539, 
21 R.L 296. 


27. Nickerson v. Bragg, supra. 


[a] Rule applied where the ques- 
tion arose in reference to liability for 
debts or claims against the estate. 
Nickerson v. Bragg, 43 A. 539, 21 R.I. 
296 

28. In re Miller’s Will, 
So One OleNecmitiLs 

29. Tindall’s Ex’rs v. Tindall, 24 
N.J.Eq. 512; Kerr v. Dougherty, 79 
N.Y. 327; King v. Woodhull, 3 Edw. 
(N.Y.) 79 [aff 9 Paige 94]; Davis v. 
Davis, 57 N.E. 317, 62 Ohio St. 411, 78 
Am.S.R. 725; Easum v. Appleford, 
5 Myl.&C. 56, 46 Eng.Ch. 51, 41 Re- 
print 292. See Cambridge yv. Rous, 8 
Ves.Jr. 12, 32 Reprint 254. 


30. English v. Cooper, 55 N.E. 687, 
183 Ill. 203 [aff 83 Ill.App. 148]. 


31. Failure of residuary gift: 
Generally see infra § 2315. 


To one of several beneficiaries see in- 
fra § 2316. 

. Levings v. Wood, 170 N.E. 767, 
339 Ill. 11 [rev in part 253 I11.App. 
46]; Belleville Sav. Bank v. Anesh- 
aensel,' 131 N.E. 682, 298 MTll. 292; 
Dickinson v. Belden, 108 N.H. 1011, 
268 Ill. 105; Crawford v. Mound Grove 
Cemetery Assoc., 75 N.H. 998, 218 Ill. 


55 N.E. 


Huston © v. 


was bequeathed a one-third share of 
the residue, on A’s renunciation of 
all benefits under the will, the pecun- 
iary legacy lapsed and became part of 
the residue, .A’s share of which, in- 
cluding the proportionate share of A 
in the lapsed pecuniary legacy which 
fell into the residue, devolved on the 
next of kin of the testator. In re 
Meyer’s Hstate, 244 N.Y.S. 398, 137 
Mise. 730. 


[b] Rule applied where the legacy 
lapsed by the death of the benefici- 
ary. Matter of Whiting, 68 N.Y.S. 733, 
33 Misc. 274, 2 Mills Surr. 73. 


35. Corbett v. Skaggs, 207 P. 819, 
111 Kan. 380, 28 A.L.R. 1230; Allison 
Ve Allisonya5O0 N.C, cob: 


36. Allen v. Moore, 98 A. 420, 86 
N.J.§q. 357. 87 N.J.Eq. 176 [aff 99 A. 
860, 87 N.J.Eq. 365]. 


{a] Reason for rule.—‘‘To hold, in 
such a case, that the testator intend- 
ed the lapsed legacy to fall into the 
residuum, was said in Craighead v. 
Given, 10 Serg.&R. (Pa.) 351, to hold 
that the testator intended to bequeath 
to one who died a portion of the resi- 
due happening in consequence of his 
own death—a construction which 
could never be supported.’ Dorsey v. 
Dodson, 67 N.E. 395, 397, 203 Ill. 32. 


37. Levings v. Wood, 170 N.E. 767, 
age Ill. 11 [rev in part 253 111.App. 
46]. 

[a] Reason for rule.—Since the 


will speaks as of the date of the death 
of the testator, general legatees who 
predecease him were never members 
of the class provided for by the resid- 
uary clause, and so the reason for the 
rule that the testator could not have 
intended to bequeath to one who died 
a portion of the residue happening in 
| consequence of his own death is inap- 


a bequest to a lezgatee predeceasing 
the testator lapsed and passed under 
the general residuary clause or as in- 
testate property, not to legatees to 
whom the testator gave all his “other 
personal effects.” In re Bell’s Will, 
253 N.Y.S. 118, 141 Misc. 720. 


39. Testamentary provision in case 
of lapse or failure see infra § 2329. 


40. Fla.—Pelton v. First Savings 
& Trust Co. of Tampa, 124 So. 169, 98 
Fla. 748. 


Ga.—Hughes v. Allen, 31 Ga, 483; 
Silcox v. Nelson, 24 Ga. 84. 


Mass.—Thayer v. Wellington, 9 Al- 
len 283, 85 Am.D. 753; Lombard v. 
Boyden, 5 Allen 249. 


Mich.—Williams v. McKeand, 78 N. 
We '553,. 119° = Mich. 507,975) Am\S:R: 
420, 4 Prob.Rep.Ann. 488. 


Be it gem v. Dykes, 10 Miss. 


N.J.—Detwiller v. Hartman, 37 N. 
J.Eq. 347; Tindall’s Ex’rs v. Tindall, 
24 N.J.Eq. 512. 


N.Y.—Kerr v. Dougherty, 79 NY. 
327; Reeves v. Snook, 83 N.Y.S. 746, 
86 App.Div. 303; Goodwin v. Ingra- 
ham, 29 Hun 221; Stephenson v. On- 
tario Orphan Asylum, 27 Hun 380 [aff 


92: N.Y. 43315 . Banks Jv. SPhelanwes 
Bark eM Wetmore v. Peck, 66 How. 
Par: : 


N.C.—Howell v. Mehegan, 93 S.E. 
438, 174 N.C. 64; Holton v. Jones, 45 
S-H.14 765, 133° .N.Cins 905 SSealesmen. 
Scales, 59 N.C. 168; Lea v. Brown, 56 
N.C. 141. 


bere Re v. Garrett, 20 S.C.Eq. 


Tenn.—Milligan vy. Greeneville Col- 
lege, 2 S.W.(2d) 90, 156 Tenn. 495; 
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intestate ;*! but in order to have this effect it must 
unequivocally appear that the testator intended that 
the residuary clause should not earry any such lega- 


cies.*2 


[§ 2312] (cc) Insufficiency of Estate To Pay Gen- 
General legacies being enti- 
tled to priority over the residuary legacy,** where 
the estate of the testator proves insufficient to pay 
all general legacies in full, the amount of lapsed or 
void legacies will go to make up deficiencies in the 
general legacies rather than to the residuary lega- 
In regard to personalty, a lapsed share of 
residue,*® or a lapsed specific legacy falling with the 
residue,*” only contributes its ratable proportion 


eral Legacies in Fuil.+# 


tees.*® 


Vitteto v. Atkins, 1 Heisk. 553. 


Tex.—Lenz v. Sens, 66 S.W. 110, 27 
Tex.Civ.App. 442. 


Mine. Atty.-Gen. . Vv. 
Ambl. 577, 27 Reprint 373. 


Ont.—Walsh v. Fleming, 10 Ont.L. 
226, 5 Ont.W.R. 693. 


[a] Bequest of what remains after 
payment of specific legacies does not 
carry void legacies. Kerr v. Dough- 
erty, 79 N.Y. 327. 


[b] Where residuum is given in 
distinct parcels or to several as ten- 
aunts in common, it is to be inferred 
that the testator did not intend that 
lapsed legacies should fall into the re- 
siduum, but expressed all that each 
residuary legatee should take. Sil- 
cox v. Nelson, 24 Ga. 84. 


[c] Residuary legatee expressly 
restricted to part of esiate.—‘“As no 
beneficiary was named for one half 
of the net income, and as the desig- 
nated beneficiary of the residuary es- 
tate is expressly confined to one-half 
of the net income, the other half of 
the income that is not bequeathed 
does not fall into the residuum, but 
it necessarily goes to the testator’s 
heir.”’ Pelton v. First Savings & 
Trust Co. of Tampa, 124 So. 169, 172, 
98 Fla. 748. 

41. U.S.—Boal v. Metropolitan Mu- 


seum of Art of City of New York, 298 
F. 894 [rev 292 F. 303]. 


Fla.—Pelton v. First Savings & 
Trust Co. of Tampa, 124 So. 169, 98 
Fla. 748. 

Ga.—Hughes y. Allen, 31 Ga. 483; 
Silcox v. Nelson, 24 Ga. 84. 


Ill.—Green v. Old People’s Home 
of Chicago, 109 N.&. 701, 706, 269 Il. 
134°) previo 0 1) App..2152, cand seit 
Cye}. 
ee ee aber v. Boyden, 5 Allen 

9. 


Johnstone, 


N.Y.—Kerr v. Dougherty, 79 N.Y. 


327; Stephenson v. Ontario Orphan 
Asylum, 27> Hun 380  [afi. 92) Ny: 
433]; Matter of Faile’s Estate, 90 


N.Y.S. 157, 44 Mise. 619, 4 Mills Surr. 
381. 


N.C.—Scales v. Scales, 59 N.C. 163; 
Lea v. Brown, 56 N.C. 141. 


Pa.—Grim’s Appeal, 1 A. 212, 109 


Pa. 391. 


42. In re Hinckley’s Pstate, Myr. 
Prob. (Cal.) 189; 'Tindall’s Dx’rs v. 
Tindall,.24 N.J.Eq. 512; In re Bon- 
het.s) Mstare; 20 3N.. al3iOh  Lik3* INaY. 
522; Hulin v. Squires, 18 N.Y.S. 309, 
63 Hun 352 [aff 36 N.E. 348, 141 N.Y. 
560]; Banks v. Phelan, 4 Barb. (N.Y.) 
80; King v. Wocdhull, 3 Edw. (N.Y.) 
79 [aff 9 Paige 94]; Roberts v. Cooke, 
16 Ves.Jr. 451, 33 Reprint 1055; Shan- 
ley v. Baker, 4 Ves.Jr. 732, 31 Reprint 


WILLS 
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with the other residue. 


[§ 2313] bb. Rule as to Devises. 
the rule is that a lapsed or void devise will go to the 


At common law 


heirs at law of the testator, notwithstanding the will 


Uys 


878; Brown vy. Higgs, 4 Ves.Jr. 732, 
31 Reprint 366. 


43. Where will contains no residu- 
ary clause see supra § 2301. 


44. See infra § 2571. 


45. Wetmore v. New York Inst. for 
the Blind, 9 N.Y.S. 753, 56 Hun 313 
[mod 3 N.Y.S. 179]; Matter of Bots- 
ford, 52 N.Y.S. 238, 23 Mise: 388, 2 
Gibb.Surr. 428 [aff 55-N.Y.S. 495, 37 
App.Div. 73]; Price’s Estate, 23 Pa. 
Dist. 169. See Porter v. Howe, 54 N. 
E. 255, 173 Mass. 521 (fund used to 
pay annuity passes on annuitant’s 
death to general, and not to residuary, 
legatees). 


[a] Gifts from specific fund ex- 
ceeding total of fund.—Where a tes- 
tator attempted to distribute a speci- 
fied fund among certain beneficiaries, 
giving to each a fixed amount, which 
in aggregate exceeded the fund, and 
one of the bequests was void, it was 
eld that such share went to make up 
the deficiency in the others, and only 
what was left of it fell into the re- 
siduum. Matter of Botsford, 52 N.Y. 
S. 238, 23 Misc. 288, 2 Gibb.Surr. 428 
fait D5). IN Wi. 405, so eA DDADITe tolls 


46. Blann’ v. Belly -7°Ch:D: 3823 
Fenton v. Wills, 7 Ch.D. 33; Trethewy 
Va mulyar, 4 Chops 53. 


47. Morley v. Tunstall, L.R. 7 Eq. 
416 ee Scott v. Forristall, 10 Wkly. 
tep. - 


48. Ala.—Henderson vy, Henderson, 
OR SO:sodey 200) ila. Wise Johnsons: 
Holifield, 2 So. 753, 82 Ala, 123. 


Ark.—Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D 712. 


Cal.—In re Russell’s Estate, 89 P. 
345, 150 Cal. 604; In re Upham’s Es- 
tate, 59 P.#315, 127-Calk. 90. 


Conn.—Remington v. American Bi- 
ble Soc., 44 Conn. 512; Brewster v 
McCall’s Devisees, 15 Conn. 274 
eee v. Dennis, 6 Conn. 293, 16 Am 


ps aes v. Whittle, 50 Ga. 


Iil.— Belleville Sav. Bank v. Anesh- 
aensel, 131 N.E. 682, 298 Ill. 292; Pitz- 
el v. Schneider, 74 N.E. 779, 216 Tl. 
87; Johnson y. Pendarvis, 248 M11. 
App. 406. 


Ky.—Gore v. Stevens, 1 Dana 20], 
25 Am.D. 141. 


Pe ae eg ee v. Smith, 12 La.Ann. 
he 

Md.—Orrick v. Boehm, 49 Md. 72; 
Deford. v., Deford). 36 ~ Mdy, 168. 
Tongue’s Lessee v. Nutwell, 13 Mad. 
aoe Lingan v. Carroll, 3 Harr.&M. 
9 


Miss.—Barton v. King, 41 Miss. 288; 


contains a residuary clause,*® unless of course the 
will indicates an intention on the part of the testator 
that the residuary devise should carry such proper- 
The reason for this rule is that a devise to a 
particular person or for a specified purpose is regard- 
ed as intended to be an exception from the gift to the 
residuary devisee;*°° and, where the lapse, invalidity, 
or failure of testamentary disposition is as to realty 
acquired by the testator after the making of the 
will, it may be further advanced that the will, unless 


Morris v. Henderson, 37 Miss. 492; 
Lewis v. Lusk, 35 Miss. 401. 


N.Y.—Betts v. Betts, 4 Abb.N.Cas: 
317, 57 How.Pr..355, note; Kip v._Van 
Cortland, 7-Hill 346 [rev 1 Hill 590]; 
Van Kleeck v. Reformed Protestant 
Dutch Church, 20 Wend. 457 [aff 6 
naa 600]; Thorn v. Coles, 3 Edw. 
330. 


N.C.—Holton v. Jones, 45 S.E. 765, 
133 N.C. 399; Hackney v. Griffin, 59 
N.C. 381; Lea v. Brown, 56 N.C. 141 
Taylor: v..Bueas, 12 NiCr 245! 


Pa.—Massey’s Appeal, 88 Pa. 470; 
Yard v. Marray, 86 Pa. 113; Williams 
v. Neff, 52 Pa. 326; Hallowell’s Es- 
tate, 9 Pa.Dist. 90; Tinney’s Estate, 6 


Pa.Dist. 765; Harland’s Estate, 13 
Phila. 229. 

S.C.—Geiger v. Brown, 21 S.C.Eq. 
359 note. 


Tenn.—Reeves v. Reeves, 5 Lea 653. 


Tex.—Bittner v. Bittner, (Civ.App.) 
27 S.W.(2d) 852 [aff (Commn.App.) 
45 S.W.(2d) 148]; Coleman v. Jack- 
son, (Civ.App.) 126 S.W. 1178. 


Va.—Stonestreet vy. Doyle, 75 Va. 
356, 40:Am.R. 731. 


Eng.—Hutcheson v. Hammond, 3 
Bro.Ch. 128, 29 Reprint 449; Tregon- 
well v. Sydenham, 3 Dow. 194, 3 Re- 
print 1035; Roe v. Fludd, Fortesc. 
184, 92 Reprint 811; Wright v. Hall, 
Fortesc. 182, 92 Reprint 810, 8 Mod. 
222, 88 Reprint 159; Cambridge v. 
Rous, 8 Ves.Jr. 12, 32 Reprint 254; 
Sniith v. Saunders, W.Bl. 736, 96 Re- 
pene 431; Doe v. Underdown, Willes 


Ont.—Lewis v. Patterson, 13 Grant 
Che 223. 


[a] Money given by will to be in- 
vested in real estate, on a failure of 
the bequest, was held to go to the 
heirs at law, and not to sink into the 
residuary estate. Thorn v. Coles, 3 
Edw. (N.Y.) 330. 


Failure of gift of proceeds of sale 
of realty see infra § 2324. 


49. Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D.712; Yard v. Murray, 
86 Pa. 113; Murray v. Yard, 12 Phila. 
(Pa.) 441; Doe v. Scott, 3 M.&S. 300, 
105 Reprint 624. 


[a] Where lapsed devise was cou- 
pled with conditions in default of 
which the estate would be undisposed 
of, and such conditions have actually 
happened, the residuary devise will 
operate on such lands, for there was 
a residue of the lands unbequeathed 
at the time of the making of the will. 


Doe v. Scott, 3 M.&S. 300, 105 Re- 
print 624. 
50. Johnson v. Holifield, 2 So. 753, 


82 Ala. 123. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§ 2313) 


it be otherwise expressed, speaks only of real estate 
owned by the testator at the time when it was execut- 
ed, and hence cannot pass to the residuary devisee 
more property than the testator intended him to 
In modern times, however, although a few 


have.®? 
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jurisdictions still adhere to the common-law rule,*? 


51. Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D 712; Lodge v. Grubb, 
132 A. 142, 148, 15 Del.Ch. 105. 


“The reason for this distinction he- 
tween the devolution of a lapsed de- 
vise and a lapsed legacy is founded 
on the conception that at common law 
a will as regards real property was 
considered as though it were opera- 
tive at the time of its publication, 
whereas with respect to personalty it 
was considered as operative only at 
the time of the testator’s death.” 
Lodge v. Grubb, supra. 


52. See cases infra this note. 


[a] In Alabama a statute provid- 
ing ‘‘Any estate or interest in real 
property devised to a person or cor- 
poration incapable of taking descends 
to the nearest of kin capable of tak- 
ing; or, if he have no heirs compe- 
tent to take, to the residuary devisee, 
if any be named in the will capable 
of holding such estate; otherwise to 
the husband or wife, otherwise to the 
state,” affirms the rule that the de- 
vised property descends to the heir in 
the case of a devise void because of 
the incapacity of the devisee to take; 
but modifies it, so as to include the 
property in the residuary clause, if 
there is no heir competent to take. 
aeeeece v. Holifield, 2 So. 753, 82 Ala. 


{b] Im Connecticut realty de- 
scribed in a lapsed devise becomes in- 
testate estate, and descends to the 
heirs, and does not pass under a gen- 
eral residuary clause. Bridgeport 
mrust Co. v. Parker, 116 AY 182)" 97 
Conn. 245. See Jackson v. Alson, 34 
A. 1106, 67 Conn. 249 (where a lapsed 
devise was held to devolve on the 
heirs of the testatrix, who were also 
named as residuary devisees). 


{e] In Tllinois (1) in the absence 
of a special provision in the will 
showing a contrary intention, on the 
lapse of a devise because of the death 
of the devisee before the testator, the 
real estate devised descends to the 
testator’s heirs as intestate property 
(Belleville Sav. Bank v. Aneshaensel, 
131 N.E. 682, 298 Ill. 292; Johnson v. 
Pendarvis, 248 Ill.App. 406), (2) it 
being held that a general residuary 
devise and bequest disposing in gen- 
eral terms of the rest and residue of 
the testator’s property, as regards 
real estate, refers only to that pos- 
sessed by the testator when he ex- 
ecuted the will, not otherwise dis- 
posed of by it, and not to real estate, 
specific devise of which failed be- 
cause of death of devisee before the 
testator (Belleville Sav. Bank v. 
Aneshaensel, supra). (3) Where a 
testator devised realty to his grand- 
son, subject to the right of a son to 
the rents and profits until the grand- 
son should attain majority, and in 
ease of the grandson’s death without 
heirs of his body begotten the estate 
to descend to the testator’s heirs at 
Jaw, before the birth of issue to the 
grandson the reversion in fee de- 
scended to the testator’s heirs at law, 
and did not pass to trustees under 
a residuary clause. Brinkerhoff v. 
Butler, 129 N.E. 742, 296 Ill. 368. (4) 
Remainders which were void under 
the rule against perpetuities have 
been held, however, to pass under the 
residuary clause (Ryan v. Beshk, 170 
N.E. 699, 339 Ill. 45), (5) and it has 
been said that, where there is noth- 


ing in the will to indicate the ex- 
clusion of a lapsed devise from the 
residuum, and nothing to indicate an 
intention that the real estate should 
pass as intestate property, it will be 
held as passing under the residuary 
clause (Dunn v. Kearney, 123 N.E. 
105, 288 Ill. 49). (6) Where the tes- 
tator did not part with the bare fee 
to land devised in trust with execu- 
tory devises over, such fee descended 
to his heirs at law, but it was not a 
beneficial estate where it was clear 
that the testator did not intend that 
such fee should fall into residuary 
clause to be disposed of by the execu- 


tor. Kolb v. Landes, 115 N.B. 539, 
277 Ill. 440. 
{d] In Kentucky, under the stat- 


ute of 1899, providing ‘Unless a con- 
trary intention shall appear by the 
will such real or personal estate, or 
interest therein, as shall be comprised 
in any devise in such will which shall 
fail or be void, or otherwise incapable 
of taking effect, shall not be included 
in the residuary devise contained in 
such will, but shall pass as in case of 
intestacy,” the common-law rule pre- 
vails. Newton v. Southern Baptist 
Theological Seminary, 74 S.W. 180, 
115 Ky. 414, 24 Ky.L. 2310. 


[e] In Maryland, in view of a long 
line of authorities upholding the com- 
mon-law rule, the court has refused 
to depart from it notwithstanding a 
statutory provision that a will shall 
pass all the real estate which the tes- 
tator had at the time of his death. 
Chilcoat v. Reid, 140 A. 100, 154 Md. 
378; Rizer v. Perry, 58 Md. 112. And 
see Maryland cases supra note 48. 


53. See statutory provisions; 
cases infra note 54. 


54. U.S.—Moore v. Lincoln Hospi- 
tal Ass’n of Lincoln, Neb., 6 F.(2d) 
986 [cert den 46 S.Ct. 24, 269 U.S. 565, 
566, 70 L.Ed. 414, 415]. 


Ark.—Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D 712. 


Cal.—In re Walker’s Estate, 237 P. 
1070 196. Cal. 3233. In. re) Russell's 
Estate, 89 P. 345, 150 Cal. 604; O’Con- 
nor v. Murphy, 81 P. 406, 147 Cal. 148, 
10 Prob.Rep.Ann. 574; Matter of Up- 
ham’s Estate, 59 P. 315, 127 Cal. 90. 


Del.—-Shockley v. Parvis, 9 Del. 568. 


Hawaii.—Magoon vy. Kapiolani, 22 
Hawaii 510. 


Ind.—West v. West, 89 Ind. 529; 
Holbrook v. McCleary, 79 Ind. 167; 
Garrison v. Day, 76 N.B. 188, 36 Ind. 
App. 548. 


Towa.—In re Freeman’s Estate, 124 
N.W. 804, 146 Iowa 38; Eckford v. 
Eckford, 53 N.W. 345. 

Kan.—Kirkpatrick v. 
211 P. 146, 112 Kan. 314. 

La.—Prevost v. Martel, 
512. 


Me.—Luques v. Dresden, 77 Me. 186; 
Drew v. Wakefield, 54 Me. 291. 


Mass.—Batchelder, Petitioner, 18 N. 
BE. 225, 147 Mass. 465; Lovering v. 
Lovering, 129 Mass. 97; Thayer v. 
Wellington, 9 Allen 283, 85 Am.D. 753; 
Blaney v. Blaney, 1 Cush. 107; Pres- 
ecott v. Prescott, 7 Mete. 141; Hap- 
good v. Houghton, 22 Pick. 480; Clapp 
v. Stoughton, 10 Pick. 463; Brigham 


and 


Kirkpatrick, 


10 Rob. 
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such rule in respect of lapsed and void devises has 
been generally departed from or abrogated by stat- 
ute,°* and the general rule now is that lapsed, void, 
or otherwise ineffective devises will pass to a gener- 
al residuary devisee,>* unless the will shows the in- 


v. Shattuck, 10 Pick. 306; 
Stoughton, 5 Pick. 528. 


Mo.—Gillilan vy. Gillilan, 212 S.W. 
348, 278 Mo. 99. 


_ Neb.—Marble v. City of Tecumseh, 
in Johnson County, 181 N.W. 528, 105 
Neb. 594 [cit Cyc]. 


N.J.—Gebhardt v. Elkin, 135 A. 509, 
100 N.J.Eq. 254; Shreve v. Shreve, 
17 N.J.Eq. 487. 


N.Y.—Wright v. Wright, 122 N.E. 
213, 225 N.Y. 329 [reh den 123 N.E. 71, 
226 N.Y. 578]; Albany Hospital v. 
Hanson, 108 N.H. 812, 214 N.Y. 435, 
Ann.Cas.1916D 1195; Carter v. Pres- 
byterian Church Bd. of Education, 39 
Nv 628," 144 NY. 621" “Simith: eve 
MIAO, os ING Hie O00 Ds eelaate NE Yee ols 
Lamb v: Lamb, 30 N.B. 138) 230" New: 
227; In re Bonnet’s Estate, 21 N.E. 139, 
113 N.Y. 522; Cruikshank v. Ho ne for 
Friendless, 21 N.B. 64, 113 N.Y. 337, 
4 L.R.A. 140; Riker v. Cromwell, 20 
N.B. 602, 113 N.Y. 115; In re Benson, 
96 N.Y. 499, 48 Am R. 646; Youngs v. 
Youngs, 45 N.Y. 254; Oliver v. Wells, 
243 N.Y.S. 328, 229 Apv.Div. 356 faft 
173 N.E. 676, 234 N.Y. 4511: Benedict 
v. "Levi, 163 Ney. .S. 846,:177 App. Div. 
385; Gallavan v. Gallavan, 68 N.Y.S. 
830, 567 App. Div. 320 Taff 64° N.Y.S: 329) 
31 Misc. 282]; Hillis v. Hillis. 16 Hun 
76; In re Piggott’s Estate, 267 N.Y. 
S. 495, 149 Misc. 414; In re Banker’s 
Will, 9222 (NEYes:. 510 e129 Moser ecole 
In re Purdy, 221 N.Y.S. 468, 129 Misc. 
297; McIntire v. Sprague, 159 N.Y.S. 
1034; Albany ~ Hospital v. Albany 
Guardian Society and Home for the 
Friendless, 131 N.Y.S. 1017. See also 
In re Miller’s Will, 55 N.E. 385, 161 
N.Y. 71 (gift of mixed property). 


N.C.—Van Winkle v. Catholic Mis- 
sionary Union, 133 S.E. 431, 192 N.C. 
131; Faison v. Middleton, 88 S.E. 141, 
171 N.C. 170, Ann.Cas 1917E 72; Duck- 
worth v. Jordan, 51 S.E. 109, 138 N 
Cc. 520, 11 Prob.Rep.Ann. 391. 


Ohio.—-Bradford v. Bradford, 
Ohio St. 546, 2 Am.R. 419. 


R.I.—Davis v. Crandall, 163 A. 227; 
Kelly v. Nichols, 25 A. 840, 18 R.I. 
62, 19 L.R.A. 413; Alverson vy. Ran- 
dalit3 Renae 


S.C.—Kirkland v. Moseley, 
608, 109 S.C. 477. 


Tenn.—Fite v. Beasley, 12 Lea 328; 
Reeves vy. Reeves, 5 Lea 653. 


Va.—Kent v. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310; Gal- 
lagher v. Rowan’s Adm’r, 11 S.E. 121, 
86 Va. 823. 


Wash.—In re Jordan’s Estate, 214 
P. 2, 126 Wash. 609. 


Ont.—Fulton y. Fulton, 24 Grant 
Ch. 422. 


[a] Particular statutes construed. 
—wNeb. Comp. St. (1922) §§ 1242, 1243, 
providing that every devise of land 
shall be construed to convey all the 
estate of the devisor therein which he 
could lawfully devise, unless it clear- 
ly appears from the will that he in- 
tended to devise a less estate, and 
that any right or estate acquired aft- 
er making the will shall pass thereby, 
if such shall appear to have been the 
testator’s intention, have the effect 
of abolishing the common-law rules 
Moore vy. Lincoln Hospital Ass’n ct 
Lincoln, Neb., 6 F.(2d) 986 [cert den 
46 S.Ct. 24, 269 U.S. 565, 566, 70 L.Ed. 


Hayden v. 


19 


96 S.E. 
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tention of the testator to have been otherwise,°® 
which intention must appear from appropriate lan- 
Accordingly the re- 
siduary devisee will take where a devise has failed 
by reason of misdeseription,®? uncertainty as to the 
identity of the devisee,®* or breach of condition 
therein,®® or when it has been renounced.°° 
plication of the rule is exeluded only where the re- 
siduary clause is partial and not general, as where it 


guage or by clear implication.°*® 


414, 415]. 


[b] Residuary devisee takes under 
will and not solely by virtue of the 
statute providing a devise of residue 
passes all realty not otherwise ef- 
fectually devised; and hence, where 
he predeceases, his lineal descendants 
are entitled thereto under the statute 
preventing lapse of property be- 
queathed or devised to relatives of the 
testator. In re Walker’s Estate, 237 
P. 1070, 196 Cal. 323. 


[c] Reversionary or contingent in- 
terest (1) which in the events con- 
templated by the testator as apparent 
from the will itself is not wholly and 
absolutely disposed of, passes by a 
residuary devise of real estate. Hay- 
den vy. Stoughton, 5 Pick. (Mass.) 528; 
Youngs v. Youngs, 45 N.Y. 254; Van 
Kleeck v. Reformed Dutch Church, 6 
Paige (N.Y.) 600 [aff 20 Wend. 457]; 
Ridout v. Pain, 3 Atk. 486, 26 Reprint 
1080, 1 Ves. 10, 27 Reprint 857; Doe 
v. Weatherby, 11 East 322, 103 Re- 
print 1028. (2) So, where the testa- 
tor left a will dealing with his entire 
estate and providing for all his chil- 
dren and made a devise to his “son 
G. and his heirs hereafter born,” the 
estate remaining in the testator up- 
on defeat of the devise for lack of 
beirs thereafter born to G passed un- 
der the residuary clause of will, and 
not to the testator’s heirs at law, as 
in case of intestacy. Gillilan v. Gil- 
lilan, 212 S.W. 348, 278 Mo. 99. (3) 
Failure of subsequent estate or limi- 
tation over generally see infra § 2321. 


[d] In Georgia “A devise (in a 
will executed either before or since 
the adoption of Code of 1895), which 
was obviously and necessarily con- 
tingent when the will was made 
(such as a remainder in behalf of fu- 
ture children), is not, upon failure 
of the contingency, within the ordi- 
nary rule applicable to a void or 
lapsed devise; and the residuary dev- 
isee will take instead of the heir at 
law,’ unless the will contains special 
indication of a contrary intention on 
the part of the testator. Hill v. Hill, 
ED ego 151, 149 Ga. 741, 10 A.L.R. 
1514. 


[e] In Pennsylvania (1) the stat- 
ute of 1833 did not destroy the dis- 
tinction between real and _ personal 
property, or change the rule that a 
lapsed devise would go to the heirs 
at law rather than to the residuary 
devisees. Massey’s Appeal, 88 Pa. 470 
[disappr dictum to the contrary Pat- 
terson v. Swallow,. 44 Pa. 487]; 
Mitcheson’s Estate, 5 Pa.Co. 99. (2) 
Under the rule as changed by Act 
June 4, 1879 (P. L. p 88), however, 
lapsed devises pass into the residue. 
Patterson v. Reed, 103 A. 735, 260 Pa. 
319; Gregg v. Keenan, 9 Pa.Dist. 262; 
Jones’ Estate, 6 Pa.Dist. 783. See 
High’s Estate, 20 A. 421, 136 Pa. 222 
(remainder after life tenancy). (3) 
“The Wills Act of June 7, 1917, P. L. 
403, expressly repeals the Act of 1879, 
but its 2nd section, amended so as to 
make it plainly applicable to both 
personal and real estate, is contained 
in sub-division (c) of section 15 of 


WILLS 


The ap- 


the Wills Act.’ In re Jackson’s Es- 
tate, 28 Pa.Dist. 9438, 944. 


[f] In Texas (1) the commission 
of appeals has, in affirming the deci- 
sion of the court below, said: “The 
common-law rule, as stated above, 
does not prevail in this state” (Bitt- 
ner v. Bittner, (Commn.App.) 45 S.W. 
(2d) 148, 151 [aff (Civ.App.) 27 S.W. 
(2d) 852, 853]), (2) although the court 
of civil appeals, when the same case 
was before it, had said: ‘Texas is a 
common-law state and has not modi- 
fied the above common-law rule, ex- 
cept . . . that a lapsed devise 
will fall into the residuum only 
where the will as a whole discloses 
that it was the intention of testator 
to dispose of the whole estate” (Bitt- 
ner v. Bittner, supra. See Coleman v. 
Jackson, (Civ.App.) 126 S.W. 1178 [to 
same effect]). (3) Accordingly it 
was held that a specific devise which 
lapses will not fall into the residuum 
of the estate unless expressly includ- 
ed in the residuary clause (Bittner v. 
Bittner, supra), (4) but the testator’s 
right of reversion passes to the 
residuary devisee where that is the 
intent of the testator (Myrick v. Led- 
dy, (Civ.App.) 37 S.W.(2d) 308; Har- 
rison v. Foote, 30 S.W. 838, 9 Tex.Civ. 
App. 576). (5) Land specifically de- 
vised to one who predeceased the tes- 
tatrix does not pass under a residuary 
clause, directing the executor to sell 
all realty left after delivering such 
land to the devisee. Bittner v. Bitt- 
ner, supra. (6) The testator’s in- 
tention controls the general presump- 
tion that he intended to dispose of the 
entire estate by will (Bittner v. Bitt- 
ner, supra), (7) and this intention 
must be gathered from four corners 
of the wiil in the same manner as 
any other matter relating to the will 
(Bittner v. Bittner, supra). (8) In 
determining whether a lapsed devise 
falls into the residue, the court will 
consider whether the power of an ex- 
ecutor to sell the residue expressly 
exempted the lapsed devise. Bittner 
v. Bittner, supra. 


55. Ala.—Powell v. 
So, 571)/222 Ala. 199, 


Cal.—In re Upham’s Estate, 59 P, 
315, 127 Cal. 90. 


Conn.—Greene vy. Dennis, 6 Conn. 
2938, 16 Am.D. 58. 


Tll.—Crawford v. Mound Grove 
Cemetery Assoc., 75 N.E. 998, 218 Ill. 
399. 


Mass.—Thayer v. Wellington, 9 Al- 
len 283, 85 Am.D. 753. 


N.Y.—Carter v. Presbyterian 
Church Bd. of Education, 39 N.E. 628, 
144 N.Y. 621; Matter of Bonnet’s Es- 
tate, 21 N.H. 139, 113 N.Y. 522; Cruik- 
shank v. Home for Friendless, 21 N. 
E645 Ae SN Yoon eS mu Eva. of 40r 
Riker v. Cromwell, 20 N.E. 602, 113 N. 


Pearson, 131 


Y. 115; In re Benson, 96 N.Y. 499, 
48 Am.R. 646;. Waring v. Waring, 17 
Barb. 552. 


N.C.—Holton v. Jones, 45 S.E. 765, 
de IN. Cs soos 


Ohio.—Ward v. Worthington, 162 


is limited to the residue of a certain fund or prop- 
erty;°1 and where the will stated that it disposed 
of all of the testator’s property, a general residuary 
clause, although reciting that it only disposed of 
property “not hereinbefore specifically devised,” will 
carry a lapsed devise,*? although a residuary devise 
of property “not specified hercin” has been held not 
to include a lapsed devise of a remainder after a life 
estate.6? Where the residuary clause relates only to 


N.E. 714, 28 Ohio App. 325. 
Pa.—Jones’ Estate, 6 Pa.Dist. 783. 


Tenn.—Milligan v. Greeneville Col- 
lege, 2 S.W.(2d) 90, 156 Tenn. 495. 


Va.—Copenhaver v. Pendleton, 155 
S.E. 802, 155 Va. 463, 77 A.L.R. 324; 
Kent v. Kent, 55 S.E. 564, 106 Va. 199, 
12 Prob.Rep.Ann. 310. 


[a] Application to payment of 
legacies.—Where the testatrix has 
provided for the sale of “any or all” 
of her real property for the purpose 
of paying legacies, a void devise will 
not pass to the residuary, but the land 
will be sold and the proceeds, in com- 
pliance with the express terms of the 
will, applied pro tanto toward the 
payment of the legacies. Ward v. 
Worthington, 162 N.E. 714, 28 Ohio 
App. 325, 


56. O’Connor v. Murphy, 81 P. 406, 
147 Cal. 148, 10 Prob.Rep.Ann. 574; 
Gregg v. Keenan, 9 Pa.Dist. 262. 


57. Eckford v. Eckford, (Iowa) 53 
N.W. 345. 


Aaa Patterson v. Swallow, 44 Pa. 


ahot Del.—Shockley v. Parvis, 9 Del. 

_Mass.—Hapgood v. Houghton, 22 
Pick. 480; Clapp v. Stoughton, 10 
Pick. 463; Brigham v. Shattuck, 10 
Pick. 306. 


eee see v. Shreve, 17 N.J.Eq. 


Ohio.—Bradford v. Bradford, 19 
Ohio 546, 2 Am.R. 419. 
Pa.—Domestic, etc., Missionary 


Soc.’s Appeal, 30 Pa. 425. 


Tex.—Harrison v. Foote, 30 S.W. 
838, 9 Tex.Civ.App. 576. 


60. U.S.—Moore v. Lincoln Hos- 
pital Ass’n of Lincoln, Neb., 6 F.(2d) 
986 [cert den 46 S.Ct. 24, 269 U.S. 565, 
566, 70 L.Ed. 414, 415]. 


HawaiiiMagoon v. Kapiolani, 22 
Hawaii 510. 


La.—Prevost v. 
512. 


Me.—Luques v. Dresden, 77 Me. 186. 


N.Y.—Albany Hospital v. Hanson, 
108 N.E. 812, 214 N.Y. 435, Ann.Cas. 
1916D 1195. 


Martel, 10 Rob. 


Wash.—In re Jordan’s Estate, 219 


P. 2, 126 Wash. 609. 


{a] Beneficiaries under general 
disposition of property are such 
residuary devisees that they take a 
devise to the testator’s widow which 
lapsed on her failure to accept it. 
Magoon v. Kapiolani, 22 Hawaii 510. 


61. Moore vy. Lincoln Hospital 
Ass’n of Lincoln, Neb., 6 F.(2d) 986 
[cert den 46 S.Ct. 24, 269 U.S. 565, 
566, 70 L.Ed. 414, 415]. 


62. Galloway v. Darby, 151 S.W. 
1014, 105 Ark. 558, 44 L.R.A.N.S. 782, 
Ann.Cas.1914D 712. 


63. Howell v. Mehegan, 93 S.E. 
174 N.C. 64. 4 eS 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a Ook. 


[§ 2313 


kt ke op does 


§§ 2313-2315] 


personal estate, a devise which for any reason is not 
effective is necessarily property undisposed of by the 
will, and must as such go to the heirs at law.°4 


Distinction between lapsed and void devise. A 
few early cases which recognized the common-law 
rule that a lapsed devise will go to the heir at law 
rather than to the residuary devisee nevertheless con- 
sidered that a void devise would go to the residuary 
devisee rather than to the heir at law;°> but this 


distinction has been denied.®* 
Contribution. 


64. Dill v. Wisner, 88 N.Y. 153. 


[a] Bule applied as to a refused 
devise. Dill v. Wisner, 88 N.Y. 153. 


65. Ferguson v. Rose, 1 Del. 524; 
Lodge v. Grubb, 132° A. 142, 148, 15 
Del.Ch. 105. See Patterson v. Swal- 
low, 44 Pa. 487 (dictum); Hayden v. 
Stoughton, 5 Pick. (Mass.) 528 (fail- 
ure of devise because of failure to 
comply with condition in devise of 
realty on condition subsequent dis- 
tinguishable from lapse, property in 
former case passing to residuary 
devisee). 


“Before the enactment of section 
3389, Revised Code 1915, the common 
law rule as to devises which have 
failed, prevailed in this State. That 
rule was that a lapsed devise goes to 
the heirs at law, a void one to the 
residuary devisee if there is one.” 
Lodge v. Grubb, supra. 


66. Lingan v. Carroll, 3 Harr.&M. 
(Md.) 333 [appr Tongue’s Lessee v. 


Nutwell, 13 Md. 415]; Gallavan_ v. 
Gallavan, 68 N.Y.S. 30, 57 App.Div. 
320. 


67. Williams v. Chitty, 3 Ves.Jr. 
548, 30 Reprint 1148. See also Hark- 
er v. Reilly, 4 Del.Ch. 72, 95 (holding 
that a legacy charged on land, which 
reverted to the heir by reason of 
Japse, must abate with other general 
legacies). 


68. Dady v. Hartridge, 1 Dr.&Sm. 
236, 62 Reprint 369. 


69. Ryves v. Ryves, L.R. 11 Eq. 
539; Peacock v. Peacock, 11 Jur.N.S. 
280; Wood vy. Ordish, 3 Smale & G. 
125, 65 Reprint 591; Fisher v. Fisher, 
2 Keen 610, 15 Eng.Ch. 610, 48 Reprint 
763. See Blann v. Bell, 7 Ch.D. 382; 
Luckcraft v. Pridham, 48 L.J.Ch. 636. 
Compare Maddison v. Pye, 32 Beav. 
658, 55 Reprint 258, and Bagot v. Leg- 
ge, 2 Dr.&Sm. 259, 62 Reprint. 620 
(both holding that costs of adminis- 
tration must be borne pro rata out of 
descended and devised estates). 


70. Mulcahy y. Johnson, 252 P. 816, 
80 Colo. 499. 


[a] Rule applied as to a sum set 
aside for the erection of a chapel 
vault, which could not be constructed 
because the owners of the specified 
cemetery would not permit it. Mul- 
cahy v. Johnson, 252 P. 816, 80 Colo. 
499. 

. U.S.—Thomas v. Anderson, 245 
BF 642, 158 C.C.A. 70; Fontain_ v. 
Ravenel, 17 How. 369, 15 L.Ed. 80. 


Ala.—Hamlet v. Johnson, 26 Ala. 


Real estate, specifically devised, 
which descends to the heirs by reason of lapse, is Jia- 
ble with other lands descended in exoneration of spe- 
cific devises which take effect ;*7 and, where a lapsed 
devise, instead of descending to the heir, falls into 
the residuary, and a residuary devise is considered 
general, the land comprised in the lapsed devise is to 
be regarded as generally devised to the residuary dev- 
isee, and primarily liable to pay debts without con- 
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well devised.®9 


cy Nor Devise. 


General. 


557. 


Colo.—Gibson y. Hills, 272 P. 660, 
84 Colo. 596. 


Conn.—Wilson v. D’Atro, 145 A. 161, 
109 Conn. 563; Daboll v. Daboll, 125 
A. 253, 101 Conn. 142; Harmon v. Har- 
mon, 66 A. 771, 80 Conn. 44; Ketchum 


v. Corse, 31 A. 486, 65 Conn. 85; Bill 
v. Payne, 25 A. 354, 62 Conn. 140; 
Beers vy. Narramore, 22 A. 1061, 61 
Conn, 13. 


Del.—Burton v. Masten, 158 A. 136; 
Lodge v. Grubb, 182 A. 142, 15 Del. 
Ch. 105; Phillips v. Phillips, 91 A. 
452, 10 Del.Ch. 314. 


Ill.—-City Nat. Bank & Trust Co. of 
Evanston v. White, 169 N.E. 197, 337 
Ill. 442; Rodisch v. Moore, 101 N.E. 
206, 257 Ill. 615; Schumaker vy. Gram- 
mer, 65 N.E. 722, 200 Ill. 48; Mag- 
Se ae Magnuson, 64 N.E. 371, 197 
Ill. 496. 


Ky.—Barber’s Ex’rs v. Baldwin’s 
BX Zor ss Wee OO gee oem Keyan etal Or 
Cromie’s Heirs v. Louisville Orphans’ 
Home Soe., 3 Bush 365; Stockwell’s 
POE a: Bowman, 67 S.W. 379, 23 Ky. 

. 2304. 


Me.—Bunker v. Bunker, 154 A. 78, 
130 Me. 103; Brooks v. Belfast, 38 A 
229, 90 Me. 318; Pickering v. Lang- 
don, 22 Me. 413. 


Md.—Brannan v. Ely, 145 A. 361, 
157 Md. 100; Prettyman y. Baker, 46 
A. 1020, 91 Md. 539; Henry Watson 
Children’s Aid Soc. v. Johnston, 58 
Md. 139. 


Mass.—Casey v. Genter, 176 N.E. 
782, 276 Mass. 165; Aiken v. Ripley, 
109 N.E. 359, 221 Mass. 444; Lyman 
v. Coolidge, 56 N.E. 831, 176 Mass. 7; 
Horton vy. Earle, 38 N.E. 1135, 162 
Mass. 448; McGreevy v. McGrath, 25 
N.E. 29, 152 Mass. 24; Burrage v. 
Briggs, 120 Mass. 103; Kimball v. 
Story, 108 Mass. 382; Sohier v. Inch- 
es, 12 Gray 385. 


Mich.—In re Coots’ Estate, 234 N. 
W. 141, 144, 253! Mich. 208 [cit Cyc]; 
State v. Holmes, 73 N.W. 548, 115 
Mich. 456; Wilson vy. Odell, 25 N.W. 
506, 58 Mich. 533. 


Miss.—National Bank of Greece -v. 
Savarika, 148 So. 649; Maas v. Sis- 
ters of Mercy of Vicksburg, 99 So. 
468, 135 Miss. 505. 


Mo.—Wentura v. Kinnerk, 5 S.W. 
(2d) 66, 319 Mo. 1068. 

Mont.—In re Pratt’s Estate, 199 P. 
711, 60 Mont. 526. 

N.J.—O’Donnell v. Jackson, 141 A. 
450, 102 N.J.Eq. 470; Stenneck v. 
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tribution from specific devises.*8 A lapsed share of 
a general or residuary devise to several as tenants 
in common, as between the heir at law and residuary 
devisees, only contributes ratably with the shares 


[§ 2314] ce. Direction Constituting Neither Lega- 


Where the testator set up a trust 


fund of all his property except that which is other- 
wise disposed of by the will and further provided 
that if any devise fail of effect from whatsoever 
eause it should go to residuary devisees, a sum set 
aside by the will to exeeute an unenforceable direc- 
tion which was neither a legacy nor a devise will go 
into the trust'fund and not the residuary estate.?° 


[§ 2315] (b) Failure of Residuary Gift—aa. In 
The property goes to heirs or next of kin 
of the testator, as in cases of intestacy, where a re- 
siduary bequest or devise lapses or is void;7! and the 
same rule applies where such bequest or devise or a 


Koly, 111 A. 277, 91 NJ. Ed. 1882) 
re Peterson’s Estate, 95 A. 613, 85 N. 
J.Eq. 135; Canfield v. Canfield, 50 A. 
471, 62 N.J.Eq. 578; Huston v. Read, 
32 N.J.Eq. 591; Burnet’s Ex’rs v. 
Burnet, 30 N.J.Eq. 595. 


N.Y.—In re Durand’s Will, 164 N. 
BH. 737, 250 N.Y. 45; Hard y. Ashley, 
238 N.E. 177, 117 N.Y. 606; Ward v. 
Ward, 11 N.E. 373, 105 N.Y. 68; Rice 
v. Barrett) 6°N.E. 8987 102) Nive Lou: 
Beekman y. Bonsor, 23 N.Y. 298, 575, 
80 Am.D. 269 [aff 27 Barb. 260]; 
Dodge ve .Pond, e232 Neyo 69s aeltiarne 
Hardgrove’s Will, 229 N.Y.S. 193, 223 
App.Div. 646; Brinkerhoff v. Green, 
122 N.Y.S. 481, 137 App.Div. 916 [aff 
95 N.E. 1123, 201 N.Y. 559]; Walter 
v. Frank, 118 N.Y.S. 268, 133 App.Div. 
893 [aff 91 N.E. 1122, 197 N.Y. 606]; 
Matter of Woolley, 79 N.Y.S. 513, 78 
App.Div. 224 [aff 77 N.Y.S. 934, 38 
Misc. 353, 3 Mills Surr. 169]; Matter 
of Wells, 15 N.Y.St. 675, 48 Hun 615 
[aff 21 N.E. 187, 113 N.Y. 396, 10 Am. 
S.R. 457]; In re Muir, 46 Hun 555; 
Bowers v. Beekman, 16 Hun 268; In 
re Hartfield’s Will, 248 N.Y.S. 258, 
139 Misc. 214; In re Ackerman’s Will, 
244 N.Y.S. 632, 137 Misc. 910; In re 
Farrell’s Will, 244 N.Y.S. 183, 137 
Misc. 660; In re Briggs’ Will, 228 N.Y. 
S. 652, 131 Mise. 720; In re Banker’s 
Will, 222 N.Y.S. 511, 129 Mise. 711; 
In re Kenny’s Will, 220 N.Y.S. 188, 
128 Misc. 553; In re Berry’s Will, 207 
N.Y.S. 651, 124 Mise. 145; In re Finck’s 
Estate, 198 N.Y.S. 670, 120 Mise. 428; 
In re Douglass’ Estate, 198 N.Y.S. 
792, 120 Mise. 193; Mount v. Mount, 
178 N.Y.S. 168, 108 Misc. 156; > 
Child’s Hstate, 165 N.Y.S. 1071, 99 
Mise. 463; In re Raab’s Will, 139 N. 
Y.S. 869, 79 Misc. 185, 10 Mills Surr. 
74; Spencer v. De Witt C. Hay 
Library Assoc., 73 N.Y.S. 712, 36 Misc. 
393; Matter of Klingensmith, 29 N. 
Y.Civ.Proc. 69, 58 N.Y.S. 375; Betts 
v. Betts, 4 Abb.N.C. 317, 57 How.Pr. 
355 note; Bolles v. Bacon, 3 Dem. 
Surr. 43; Williams vy. Seaman, 3 Redf. 
Surr. 148; Taylor v. Wendel, 4 Bradf. 
Surr. 324. See Robins v. McClure, 3 
N.E. 663, 100 N.Y. 328, 538 Am.R. 184 
{aff 33 Hun 368 (aff 67 How.Pr. 83)] 
(property goes to husband by virtue 
of pene oh rights as administra- 
tor). 


yearciir ee Caner v. McIver, 63 N.C. 
645. 


Pa.—In re Feeney’s Estate, 142 A. 
284, 293 Pa. 273; In re Sternbergh’s 
Estate, 95 A. 404, 250 Pa, 167; In re 
Gorgas’ Estate, 31 A. 86, 166 Pa. 269 
[aff 3.Pa.Dist. 360; 14 Pa.Co. 655]* 
Gray’s Estate, 23 A. 205, 147 Pa. 67; 
Barnett’s Appeal, 104 Pa. 342; Reed’s 
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share thereof is revoked?? 


shows a contrary intention.’ 


one.*> 


Partial invalidity. Where bequests to charity are 
limited to a certain percentage of the testator’s es- 
tate, a clause giving the residuary estate to charity 


Williams v. Neff, 


Hstate, 82 Pa. 428; 
Estate, 3 


52 Pa. 326; Woolmer’s 
Whart. 477; Craighead v. Given, 10 
Serg.&R. 351; McNulty’s Estate, 29 
Pa.Dist. 709; In re Scattergood, 28 
Pa.Dist. 130; In re Abbey, 28 Pa.Dist. 
Wetherill v. Schembs, 24 Pa. 
. 847; Melville’s Hstate, 22 Pa. 
Dist. 1029; Conway’s Estate, 10 Pa. 
Dist. 509; Riley’s Estate, 6 Pa.Dist. 
691, 20 Pa.Co. 376; Chahorn’s Estate, 
28 Pa.Co. 421; Matter of Sergeant’s 
Petition, 11 Phila. 8. 


R.I.—Slattery v. Ward, 119 A. 755, 
45 R.I. 54; In re Kimball’s Will, 40 
OS 4i 20L Re L. 61 oN TAtlmiy vv. Jones, 
al IN, AGING AIG RI ee AG ACA ILA RESINS Galle a 
Ghureh vy. Church, 23) A302) 15) RAL. 
138; Daboll v. Field, 9 R.I. 266. 


Va.—Adams v. Cowan, 168 S.B. 750, 
160 Va. 1; Kent v. Kent, 55 S.BE. 564, 
106 Va. 199, 12 Prob.Rep.Ann. 310. 


Wis.—McHugh v. McCole, 72 N.W. 
631, 97 Wis. 166, 65 Am.S.R. 106, 40 
L.R.A. 724. 


Eng.—Sykes v. Sykes, L.R. 4 Eq. 
200 faff L.R. 3 Ch. 301]; Leake v. 
Robinson, 2 Meriv. 3638, 35 Reprint 
979; Skrymsher  v. Northcote, 1 
Swanst. 566, 36 Reprint 507, 1. Wils. 
Ch. 248, 37 Reprint 108. 


Man.—Re Jefferson, [1930] 3 Dom. 
NMEA os 


N.B.—Lawrence v. Eee M Rene 42 N. 
B. 260. 


[a] No distinction netwoed dis- 
position of lapsed and void residuary 
bequest.—Gray’s Estate, 23 A. 205, 147 
Pa. 67. 


{[b] Void accumulations, created 
by a residuary bequest to legatees, 
contingent on their surviving a fixed 
period, are distributable under the in- 
testate law. In re Sternbergh’s Hs- 
tate, 95 A. 404, 250 Pa. 167. 


72. Burns vy. Richardson, 89 S.B. 
418, 145 Ga. 430; Magnuson v. Mag- 
nuson, 64 N.E. 371, 197 Ill. 496; In re 
Waln, 27 A. 59, 156 Pa. 194 [aff 12 Pa. 
Co. 385]; Riley’s Estate, 6 Pa.Dist. 


691, 20 Pa.Co. 376; In re Waln’s Es- 
tatemua ha Dist.l02; Cresswell’) y 
Cheslyn, 2 Eden 123, 28 Reprint 843 


{aff 3 Bro.P.C. 246, 1 Reprint 1298]; 
Humble v. Shore, 7 Hare 247, 27 Eng. 
Ch. 247, 68 Reprint 101; Sykes v. 
Sykes, L.R. 4 Eq. 200 [aff L.R. 3 Ch. 
301]. 


[a] Tllustrations.—(1) Where a 
testator gave the residue of his es- 
tate to his sisters and his brother in 
equal shares, and afterward made a 
codicil revoking the bequest to the 
brother, it was held that the share 
which would have gone to the brother 
did not pass to the sisters under the 
residuary clause, but went to the next 
of kin. In re Waln’s Estate, 27 A. 59, 
156", Pa. 194: (2) Where a testator 
devised property to his daughter, di- 
recting that, if she died unmarried, 
it should be divided between two 
nephews, and if she should marry and 


or where the residuary 
beneficiary has renounced the will,’* unless the will 
Where all the -prop- 
erty of the testator is disposed of in a single clause 
to one or several legatees or devisees, the effect of 
the death of the donee, or-of one of the beneficiaries, 
will be the same as if the clause were a residuary 
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ciaries.7° 


die without issue she might bequeath 
one-half property to her husband, the 
remainder to be divided among neph- 
€WSs, an intestacy to one fourth of the 
proveriy resulted, where the testator 
revoked the devise to one of the 
nephews, the daughter married, and 
died without issue. Burns v. Rich- 
ardson, 89 S.E. 418, 145 Ga. 430 


Residuary clause as covering laps- 
ed or devise generally see supra § 
1477. 


73. Denny vy. Searles, 143 S.E. 484, 
£50) Via TOL. 


74. Aitken vy. 
IN: J WOe) sin6e, © Walkins) tv. 
[1920] 2 Ch. 63. 


Yo. Bill Ww. Payne, 25 Au 354, 62 
Conn. 140; Matter of Kimberly’s Es- 
tate, 38.N.Y.S. 399, 3: Avp. Div. 170 [ait 
44 N.B. 945, 150 N.Y. 90]; Twitty & 
Churchill sv." Martin, (90° “N:@. 1643" 
Craighead y. Given, 10 Serg.&R. (Pa.) 
Soe 


76. Barber v. Terry, 120 N.E. 732, 
224 N.Y. 324. 


77. In re Brown’s Will, 238 N.Y.S. 
160, 185 Misc. 611. 


78. Barber v. Terry, 120 N.E. 732, 
224: NVY. 334°. In re Sloat’s Will, 253 
NYS Soe 2.d tee 4S Cll Ose: niece 
Brown’s Will, 238 N.Y.S. 160, 135 Misc. 
Gilt: Ineres Ham’ ss Will, ©2062N. Yis. 
508, 123 Misc. 889; In re Oster’s Es- 
tate, 204 N.Y.S. 235, 123 Mise. 17. 


79. Lapse of general legacy to one 
of several residuary legatees see su- 
pra § 23810. 


so. West v. West, 89 Ind. 529; Hol- 
brook v. McClearey, 79 Ind. 167; Gray 
v. Bailey, 42 Ind. 349; Hedges v. 
Payne, 154 N.E. 293, 85 Ind.App. 394; 
Corbett v. Skaggs, 207 P. 819, 111 Kan. 
380, 28 A.L.R. 1230. 


Sharp, 115 A. 912, 93 
Wilkins, 


81. Ala.—Hamlet y. Johnson, 26 
Ala. 557. 
Cal.—In re Kelleher’s Estate, 272 


P. 1060, 205 Cal. 757; In re Kunkler’s 
Estate, 127 P. 43, 163 Cal. 797. 


Conn.—Bill v. Payne, 25 A. 354, 62 
Conn. 140; Crum vy. Bliss, 47 Conn. 
592; Colt v. Colt, 33 Conn. 270; White 
Vv. Hisk> 225Conn. 31. 


Del.—Lodge y. Grubb, 182 A. 142, 
15 Del.Ch. 105. 


Ill.—Dorsey v. Dodson, 67 N.E. 395, 
203 Ill. 32, 8 Prob.Rep.Ann. 610; Mag- 


nuson y. Magnuson, 64 N.E. 371, 197 
Ill. 496; DickInson vy. Ridgely, 188 Ill. 
App. 252. 


Iowa.—Lehr v. Switzer, 239 N.W. 
564, 213 Iowa 658; Leighton v. Leigh- 
ton, 188 N.W. 922, 198 Iowa 1299. 


Ky.—Stockwell’s Adm’r v. Bowman, 
67 S.W. 379, 23 Ky.L. 2304. 

Mee.—Davis v. McKown, 160 A. 458, 
131 Me. 203; Stetson vy. Eastman, 24 
A. 868, 84 Me. 366. 

Mass.—Boynton v. Boynton, 165 N. 
E. 489, 266 Mass. 454; Hobbs v. Ches- 


-Mount, 3 N.Y.S. 190; 
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will be valid only to such amount7® and invalid as to 
the amount given such legatee or devisee in excess of 
that permitted, 77 and such excess will go to the heirs 
or next of kin of the testator." 


[§ 2316] bb. Failure as to One of Several Benefi- 
Although there is authority to the con- 
trary,°° the general rule is that where a residuary 
eift to several persons lapses or is void as to one, 
his share goes to the testator’s heirs or next of kin, 
and does not increase the shares of the other resid. 
uary beneficiaries,®? unless the will shows a contra- 


ley, 146 N.E. 261, 251 Mass. 155; 
Crocker v. Crocker, 120 N.E. 110, 230 
Mass. 478, 5 A.L.R. 1617; Worcester 
Trust Co. v. Turner, 96 N.E. 132, 210 
Mass. 115; Lyman vy. Coolidge, 56 N. 
KE. 831, 176 Mass. 7; Smith v. Haynes, 
111 Mass. $46; Lombard vy. Boyden, 
5 Allen 249; Sohier v. Inches, 12 Gray 
385. 

Mich.—In re Coots’ Estate, 234 N. 
W. 141, 144, 253 Mich, 208 [cit Cye]. 


Mo.—Plummer v. Brown, 287 S.W. 
316, 315 Mo. 627; Romjue v. Randolph, 
148 S.W. 185, 166 Mo.App. 87. 


N.J.—Canfield v. Canfield, 50 A. 471, 
62 N.J.Eq. 578, 7 Prob.Rep.Ann. 202; 
Ward v. Dodd, 5 A. 650, 41 N.J.Eq. 
414; Burnet’s Ex’rs v. Burnet, 30 N. 
J.Eq. 595; Hand v. Marcy, 28 N.J.Eq. 
59; Garthwaite’s Ex’r v. Lewis, 25 
N.J.Eq. 351; Vreeland v. Van Ryper, 
Lie N Jehaet 33. 


N.Y.—In re Hoffman’s Will, 94 N. 
E. 990, 201 N.Y. 247; Morton v. Wood- 
bury, 47 N.H. 283, 153 N.Y. 248,259; 
Booth v. Christ Baptist Church, 28 N. 
BH. 238, 126 N.Y. 215; Hard v. Ashley, 
23 N.H. 177, 117 N.Y. 606; In re Ben- 
son, 96 N.Y. 499, 48 Am.R. 646; Kerr v. 
Dougherty, 79 N.Y. 327; Downing v. 
Marshall, 23 N.Y. 366, 80 Am.D. 290, 
23 How.Pr. 4; Beekman y. Bonsor, 
23 N.Y. 298, 575, 80 Am.B. 269; In re 
Kent’s Will, 155 N.Y.S. 894, 169 App. 
Div. 388, 15 Mills Surr. 461 [rev 152 
N.Y.S. 557, 89 Mise. 16, 18 Mills Surr. 
469]; Matter of Wooley, 79 N.Y.S. 
513, 78 App.Div. 224; Hulin v. Squires, 
18 N.Y.S. 309, 63 Hun 352 [aff 36 N.E. 
343, 141 N.Y. 560]; In re Hartmanns- 
gruber’s Will, 261 N.Y.S. 787, 146 
Misc. 85; In re McCafferty’s Will, 254 
N.Y.S 789, 142 Misc. 371 [aff 257 N.Y. 
Ss. 978, 236 App.Div. 678]; In re Hart- 
field’s Will, 248 N.Y.S. 258, 139 Misc. 
214; In re Meyer’s Hstate, 244 N.Y. 
S. 398, 137 Mise. 730; In re Hayman’s: 
Estate, 237 N.Y.S. 215, 134 Misc. 803 
[supplemented 239 N.Y.S. 588, 136 
Misc. 199, 137 Misc. 329 (aff 243 N.Y.S. 


803, 229 App.Div. 853 [aff 177 N.E. 
139, 256 N.Y. 557])]; In re Phelps’ 
Will, 232 N.Y.S. 418, 1383 Misc. 450; 


In re Briggs’ Will, 228 N.Y.S. 652, 131 
Mise. 720; In re Sargent’s Estate, 
Dit N-viS. 778, 125 Mise. 498; In re 
Watts’ Hstate, 182 N.Y.S. 910, 112 
Misc. 300; In re Child’s Estate, 165 
N.Y.S. 1071, 99 Mise. 463; Matter of 
Kings “County Trust @o:;/126 Niv.Si 
287, 69 Mise. 141, 7 Mills Surr. 588; 
Matter of Whiting, CSiMNAYES! isos 33 
Mise. 274, 2 Mills Surr. 73; Mount Vv. 
Kerr v. Dough- 
erty, 59 How.Pr. 44 [mod on other 
grounds 17 Hun 341, aff 79 N.Y. 327]; 
Floyd vy. Barker, 1 Paige 480. 


N.C.—Hastings v. Earp, 62 N.C. 5; 
Winston v. Webb, 62 N.C. 1, 93 Am.D. 
599; Lindsay v. Pleasants, SOLN, CO 
320; Johnson vy. Johnson, 38 N.C. 426: 
See Mebane v. Womack, 55 N.C. 293 
(failure of bequest to one of four 


legatees who were to divide one fifth. 


of residue equally between them). 


For later cases, developments and changes in the law see Annotations, same title and section number. 


a 


§ 2316] 


ry intention on the part of the testator;82 and where 
a testator, having disposed of all his estate but cer- 
tain specific property described in the will, bequeaths 
such, résidue to two persons in certain proportions 
and the legacy to one of them fails, the other will 
not take, although the rest and residue of such re- 


$.C.—Torre v. Chesnut, 156 S.E. 906, 
159 S.C. 282, 74 A.L.R. 540; Telfair v. 
Howe, 24 §.C.Eg. 235, 55 Am.D. 637. 


Va.—Kent v. Kent, 55 S.E. 564, 106 
Va. 199, 12 Prob.Rep.Ann. 310; Frazier 
v. Frazier’s Ex’rs, 2 Leigh (29 Va.) 
642. See State Prison Ass’n v. Rus- 
sell’s Adm’r, 49 S.E. 966, 103 Va. 563, 
10 Prob.Rep.Ann. 162 (recognizing 
rule but holding it inapplicable to 
lapsed specific bequests made after 
residuary bequest). . 


Wis.—Harrington y. Pier, 82 N.W. 
345, 105 Wis. 485, 498, 76 Am.S.R. 924, 
50 RA. 307. 


Eng.—Re Wood, 29 Beav. 236, 54 
Reprint 905; Lloyd v. Lloyd, 4 Beav. 
231, 49 Reprint 328; Humble vy. Shore, 
7 Hare 247, 27 Eng.Ch. 247, 68 Reprint 
101; -Green v. Pertwee, 5 Hare 249, 26 
Eng.Ch. 249, 67 Reprint 905; Leake v. 
Robinson, 2 Meriv. 363, 35 Reprint 979; 
Page v. Page, 2 P.Wms. 489, 24 Reprint 
$28, Str. 820, 93 Reprint 871; Bag- 
well v. Dry, 1 P.Wms, 700, 24 Reprint 
577; Simmons v. Rudall, 1 Sim.N.S. 
> 40) PneCh. 15, 61 Reprint .45; 
Skrymsher v. Northcote, 1 Swanst. 
566, 36 Reprint 507, 1 Wils.Ch. 248, 37 
Reprint 108; Peat v. Chapman, 1 Ves. 
542, 27 Reprint 1193. 


“Where there is a disposition of a 
part of the residue, and it fails, it 
will not go in augmentation of the 
remaining parts as a residue of a resi- 
due, but will devolve as undisposed 
of.” Morton y. Woodbury, 47 N.E. 
283,153 N.Y. 243, 256. 


[a] Criticisms of rule.—(1) “The 
reason for this distinction [between 
japse of a general legacy and lapse of 
a legacy of part of the residuum] in 
most cases is not very apparent, sat- 
isfactory, or convincing. The one 
most often given is based on the as- 
sumption that it could not have been 
the intent of the testator in dispos- 
ing of his residuary estate that a 
bequest of the residue thereof should 
be augmented by the lapse of other 
bequests from such _ residuum. 2 
Redfield on Wills (2d Ed.) 118, 119. 
While this course of reasoning has 
some apparent force where the re- 
siduum consists of a definite sum ‘or 
specific property and where it might 
be assumed that the testator by the 
residuary clause intended to make a 
definite bequest, it is difficult to ap- 
preciate the force of the reason in 
such a case as the present one where 
the residuum to be disposed of con- 
sists of a certain portion of an eState 
of unknown value and where there 
seems to be no good ground for with- 
holding application to the residuary 
clause and lapsed legacy of the prin- 
ciples ordinarily covering such a sit- 
uation. However, without attempt- 
ing to justify this distinction as logi- 
eal or reasonable in most cases, we 
nevertheless are forced to realize that 
as the result of inheritance-and fre- 
quent repetition the rule has become 
too firmly established to be disre- 
garded.” Wright v. Wright, 122 N. 
BH. 213, 217, 225 N.Y. 329 [reh den 123 
Ne ise Ge Nye (Sin (C2)ehemrule 
thus established does not commend 
itself to sound reasoning, and is a 
sacrifice of the settled presumption 
that a testator does not mean to die 
intestate as to any portion of his es- 
tate, and also of his plain actual in- 
tent, shown in the appointment of 
general residuary legatees, that his 
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next of kin shall not participate in 
the distribution at all. The rule is in 
fact a concession to the set policy of 
English law, nowhere more severely 
asserted than in chancery, to keep the 
devolution of property in the regular 
channels, to the heir and next of kin, 
whenever it can be done.’”’ Gray’s Es- 
tate, 23 A. 205, 147 Pa. 67, 74. 


[b] Will made by two testators.— 
Where two persons by the same will 
give all their property to the survi- 
vor for life, and, after the death of 
the survivor, to three persons, the 
gift in remainder as to one of such 
persons having lapsed is to be divid- 
ed between the estates of testators 
in the proportion that their estates 
bore to each other. Romjue v. Ran- 
dolph, 148 S.W. 185, 166 Mo.App. 87. 


62. La.—Succession of Maus, 149 
So. 466, 177 La. 822; Succession of 
Wilcox, 116 So. 192, 165 La. 803; Suc- 
cesen of Villa, 61 So. 765, 132 La. 


Mich.—Mann v. Hyde, 39 N.W. 78, 
Mich. 278. 


N.J.—Aitken vy. Sharp, 
93 N.J.Eq. 336. 


N.Y.—Union Trust Co. of New York 
v. Cole, 190 N.Y.S. 855, 198 App.Div. 
534; In re Watts’ Estate, 182 N.Y.S. 
910, 112 Misc. 300. 


N.C.—Stevenson v. Wachovia Bank 
& Trust Co., 161 S.E. 728, 202 N.C. 92. 


Wis.—In re Waterbury’s Will, 158 
N.W. 340, 163 Wis. 510. 


Eng.—In re Wilkins, [1920] 2 Ch. 


(al 
115 A. 912, 
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[a] Thus, where testatrix direct- 
ed the residue of her estate, ‘‘thus in- 
cluding lapsed legacies,’ to be divided 
into four equal portions, giving one 
portion to several persons, to some 


one-twelfth and to others’ three- 
twelfths, and a legatee of three- 
twelfths died in testatrix’ lifetime, 


with the resultant lapse, since testa- 
trix did not intend to die intestate as 
to any part of her property, the words 
“thus including lapsed legacies” take 
the case out of the general rule, and 
the legacy continues as part of the 
residue. Aitken v. Sharp, 115 A. 912, 
93 N.J.Eq. 336. 

{b] Residuum bequeathed and de- 
vised to class.—Where testator? in- 
tended that the residuary estate 
should be distributed among members 
of a class or their legal representa- 
tives, a lapsed legacy increased the 
fund to be distributed among the 
other residuary beneficiaries. Ste- 
venson y. Wachovia Bank & Trust 
Co., 161 S.E. 728;°202 N.C. 92. 


{[c] Distribution of lapsed portion. 
—Where the share of one of several 
legatees taking unequal portions of 
the residue lapses, and testator’s in- 
tention was that in such case the 
lapsed share should pass to the other 
residuary legatees, they will take in 
proportion to their several legacies. 
Aitken vy. Sharp. 115 A. 912, 93 N.J.Eq. 


336. 


{d] Revocation as to one of sever- 
al beneficiaries —Where a _ testator 
devised his residuary estate to his 
children in equal shares as tenants 
in comman and subsequently revoked 
the share given to one of them declar- 
ing that ‘“‘such residue shaJl be divid- 
ed among the children entitled to the 


siduum was bequeathed to him.*% 
which the gift failed cannot be first resorted to for 
the payment of debts and charges in exoneration of 
the balance of the residue.*4 

Statutory provisions in some jurisdictions have ef- 
fected a change in the general rule.8®° Where a share 
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The share as to 


same,” the share was not undisposed 
of, but was divisible among the other 
residuary devisees as being ‘the chil- 
dren entitled to the same.” In re 
Wilkins. [1920] 2 Ch. 68. See Hvans’ 
Est., 15 Pa.Dist. 203 (also applying 
rule to case of revoked legacy). 


83. Hulin v. Squires, 18 N.Y.S. 
309, 63 Hun 352 [aff 36 N.E. 348, 141 
N.Y. 560]. 


84. In re Bradley’s Will, 101 N.W. 
393, 123 Wis. 186, 3 Ann.Cas. 716. 


_ [a] Reason for rule.—The shares 
in the residue given by the testator 
are shares in what remains after 
those burdens are discharged. In re 
Bradley’s Will, 101 N.W. 392, 123 Wis. 
186, 3 Ann.Cas,. 716. 


85. See statutory provisions, and 
cases infra this note. 


[a] In Ohio (1) the statute pro- 
viding that, where the residuary leg- 
atees are children or relatives of tes- 
tator, the share of a residuary devi- 
see who predeceased testator leaving 
no issue shall go to the surviving 
residuary devisee applies only to tech- 
nical residuary estates (Hess _ v. 
American Bible Society, 26 Ohio Cir. 
Ct.N.S. 439), (2) and only where the 
surviving residuary legatee is re- 
lated to testator by consanguinity 
Sa v. American Bible Society, su- 
pra). 


{b] In Pennsylvania (1) under 
Wills Act (1917), § 15 (c), providing 
that ‘in any case where such devise 
or bequest, which shall fail or be void 
or shall be revoked as aforesaid, shall 
be contained in the residuary clause 
of such will, it shall pass to and be 
divided among the other residuary 
devisees or legatees, if any there be, 
in proportion to their respective in- 
terests in such residue,’’ where by 
will a residuary estate is left: two 
thirds to one cousin and one third 
to another, and the cousin to whom 
two thirds of the estate was given 
predeceased the testatrix, the surviv- 
ing cousin, and legatee, would be 
entitled under the will to the entire 
residue, and not merely to one third 
of it. In re Mitchell’s Estate, 79 Pa. 
Super. 208. (2) Such provision is 
new (In re Jackson’s Estate, 28 Pa. 
Dist. 943), (3) and its object is to 
prevent an intestacy where any of the 
residuary legatees survive, and can 
take (In re Mitchell’s Estate, supra). 
(4) It contemplates the case where 
the residuary devisees are given ali- 
quot shares in the residue, and not 
a case where the devisees are given 
estates of a different quality (In re 
Maris’ Estate, 12 Pa.Dist.&Co. 783; 
In re McNulty’s Estate, 29 Pa.Dist. 
709), (5) as where the devisees are 
respectively life tenant and remain- 
derman (In re MecNulty’s Estate, su- 
pra) (6) or succeeding life tenants 
(In re Maris’ Hstate, supra). (7) It 
does not apply where the entire re- 
siduary clause is for some reason in- 
valid. In re Feeney’s Estate, 142 A. 
284, 293 Pa. 273; In re Wenner’s Es- 
tate, 17 Pa.Dist.&Co. 784. (8) The 
common-law rule that a lapsed part 
of the residue passed as intestate 
property formerly prevailed in this 
jurisdiction, however. Patterson vy. 
Reed, 103 A. 735, 260 Pa. 319; Weth- 
erill vy. Lefferts, 98 A. 1074, 254 Pa. 
484; Gorgas’ Wstate, 31 A. 86, 166 Pa. 
269 [aff 3 Pa.Dist. 360, 14 Pa.Co. 655]; 
Waln’s Estate, 27 A. 59, 156 Pa. 194 
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of the residue lapses, it is “property undisposed of by 
will” within the meaning of a statute directing such 
property to be applied to the discharge of funeral 
and testamentary expenses, debts, and legacies.®° 


[§ 2317] (c) Failure of Exceptions Out of Resi- 
On failure of a gift excepted from the residue 
the property does not go to the residuary benefici- 


due. 


aries but passes as intestate.8? 


[§ 2318] (d) Gift of Residue of Particular Fund. 
A gift of the rest, residue, and remainder of a par- 
ticular fund will have, so far as that fund is con- 
cerned, the same force and effect as a gift of the gen- 
eral residue, and will therefore carry a lapsed legacy 
which was payable out of such fund,*® but a resid- 
uary gift limited to the balance of a particular fund 
after taking therefrom the amount of certain be- 


[aff 2 Pa.Dist. 102, 12 Pa.Co. 385]; 
Gray’s Estate, 23 A. 205, 147 Pa. 67; 
Reed’s Estate, 82 Pa. 428; Williams v. 
Neff, 52 Pa. 326; Craighead v. Given, 
10 Serg.&R. 351; Buttner’s Estate, 29 
Pa.Dist. 815; In re Waln, 25 Pa.Dist. 


605; Norris’ state, 15 Pa.Dist. 449; 
Jones’ Estate, 6 Pa.Dist. 783; Riley’s 
Est., 6 Pa.Dist. 691, 20 Pa.Co. 389; 


Lyndall’s Estate, 2 Pa.Dist. 476, 32 
Wkly.N.C. 325; Waln’s Bst., 2 Pa. 
Dist. 102, 12 Pa.Co. 385; Conway’s 
Estate, 18 Lanc.L.Rev. 129; Harland’s 
Estate, 13 Phila. 229; Smith’s Es- 
tate, 12 Phila. 188; Everman v. Ev- 
erman, 15 Wkly.N.C. 417. (9) So, 
where A by her will made disposi- 
tion of her property, and by a codi- 
cil she gave all of her property to B, 
giving to B a right to make another 
will, but providing that “if she does 
not, [my] first will will stand ap- 
proved,” and B made a will appoint- 
ing several as residuary legatees, and 
one of such residuary legatees died 
before B, it was held that there was, 
as to the share of such residuary leg- 
atee, a failure to appoint, and the 
amount which would ‘have gone to 
such legatee passed to those who, un- 
der the will of A, were entitled to 
take in default of appointment. 
Lyndall’s Estate, 2 Pa.Dist. 476, 32 
Wkly.N.C. 325. 


[c] In Rhode Island (1) under 
Gen. L. (1909) c 254 § 7, providing 
that, where a residuary devisee or 
legatee dies before the testator with- 
out issue, his share shall pass to the 
surviving’ residuary devisee or lega- 
tee, on the death without issue before 
testatrix of a beneficiary given a 
specific pecuniary legacy and made 
one of two residuary legatees, his 
share of the residue augmented by the 
specific legacy passed to the surviv- 
ing residuary legatees. Woodward v. 
Congdon, 83 A. 433, 34 R.I. 316, Ann. 
Cas.1914C 809 (holding that since 
such legatee died a week after the 
execution of the will, and testatrix 
lived for nine years thereafter with- 
out changing it, it cannot be said 
that it appears by the will that tes- 
tatrix did not intend the lapsed por- 
tion of the residue to go to the sur- 
viving residuary legatees within the 
meaning of the statute). (2) Such 
statute changes the rule against sur- 
vivorship between tenants in common 
so far as the rule prevents residuary 
devisees or legatees from succeeding 
to the interests of codevisees or co- 
legatees of the residue who die with- 
out issue before testator. Woodward 
v. Congdon, supra. See Dunham vy. 
Randall, 151 A. 198, 51 R.I. 55 (also 
applying statute). () Prior to 
the passage of the statute the gen- 
-eral rule that a lapsed part of the 


WILLS 


uni? 


[§§ 2316-2320 


quests will not carry the amount of such bequests 
which have lapsed.*® 


[§ 2319] (e) Inceme.°° 
undisposed of follows the principal into the residu- 
Illegal accumulations of income resulting 
‘from a direction of the testator for deferred. pay- 

ments of the residue to his bencficiaries pass, how- 


The ineome of property 


ever, to the heir at law rather than to the residuary 


residue passed as intestate property 
prevailed in this jurisdiction. Phil- 
lips’ Petition, 55 A. 696, 25 R.I. 254; 
In re Kirnball’s Will, 40 A. 847, 20 R. 
¥.619s)/ Church vi Church, 237 A.) 302; 
BUSS Rais al sey 


8S. In re Lamb, [1929] 1 Ch. 722. 


&7. Wisner v. Ogden, 30 F.Cas.No. 
17,914, 4 Wash. 631. 


&8. English v. Cooper, 55 N.E. 687, 
183 Ill. 203 [aff 83 Ill.App. 148]; In re 
Beach’s Wstate, 151 A. 654, 103 Vt. 70. 


89. Davis v. Davis; 57 N.E. 317, 
62 Ohio St. 411, 78 Am.S.R. 725. 


90. Cross references: 
Devolution of: 


Excess income or illegal accumu- 
lations of income of testamentary 
trust property see supra § 1900. 


Released income where trust for 
accumulation is partially or whol- 
ly void see Perpetuities § 85. 


Effect of failure of trust generally see 
supra § 1924. 


Rents, profits, and income as assets 
vesting in personal representative 
see Hxecutors and Administrators 
§§ 330-336. 


91. Me —Leader v. O’Loughlin, 12 
A. 787, 80 Me. 47; Wakefield v. Small, 
74 Me. 277. 


Mass.—Firth v. Denny, 2 Allen 468. 


N.J.—Sandford vy. Blake, 17 A. 812, 
45 N.J.Eq. 248. 


N.Y.—In re Benson, 96 N.Y. 499, 
48 Am.R. 646; Cushman y. Horton, 
59 N.Y. 149; Olcott v. Ossowski, 69 
N.Y.S. 917, 34 Misc. 376; Matter of 
Roos, 24 N.Y.S. 862, 4 Misc. 232, 1 
Pow.Surr. 513; Harward v. Hewlett, 
5 Redf.Surr. 330; Strang v. Strang, 
4 Redf.Surr. 376; In re Ruppert’s Es- 
tate, Tuck.Surr. 480. See In re Mc- 
Cahill, 162 N.Y.S. 996, 174 App.Div. 
520 (where testator devised lands to 
his son for life and on his death to a 
grandson, when he reached the age of 
twenty-one, if the son should die 
before the grandson reached such age, 
income accumulated up to that time 
would pass to the grandson as resid- 
uary legatee). 


N.C.—Jones vy. Jones, 1 N.C. 482. 


Pa.—Matter of Sergeant’s Petition, 
11 Phila, 8. 


[a] Income from 2 fund the dis- 
position of which fails for a time falls 
into the residue and becomes income 
of the residue. Sandford v. Blake, 
17 A. 812, 45 N.J.Eq. 248; In re Mar- 
tin’s state, 39 A. 841, 185 Pa. 51; All- 
husen v. Whittell, L.R. 4 Eq. 295; 
Cranley v. Dixon, 23 Beav. 512, 53 


legatees under a statute providing that such illegal 
accumulations shall go to the persons who would 
have been entitled thereto if the accumulation had 
not been directed.®? 


[§ 2320] 2. Failure of Precedent Estate. 
a precedent estate lapses, is void, or for any reason 
fails, the remainderman takes at once, or upon the 
testator’s death, as the case may be,®? and the heirs 


Where 


Reprint 201. 


92. In re Billings’ Estate, 110 A. 
768, 268 Pa. 67. 


93. U.S.—Robison v. Female Or- 
phan Asylum, 8 S.Ct. 327, 123 U.S. 702, 
31 L.Ed. 293; Ladd v. Ladd, 14 F.Cas. 
No. 7,972, 2 Cranch C.C. 505; Webster 
Vite dere 29 F.Cas.No. 17,335, 1 Story 


Me eee v. Harris, 17 Ala. 


pet aah foes v. Williams, 15 Ark. 


Cal.—In re Griggs’ Estate, 276 P. 
394, 98 Cal.App. 145; In re Gregory’s 
Estate, 107 P. 566, 12 Cal.App. 309. 


Conn.—Beit v. Beit, 119 A. 144, 98 
Conn. 274; Pendleton v. Kinney, 32 
A. 331, 65 Conn. 222. 


Ga.—Gibbon y. Gibbon, 40 Ga. 562. 


Ill.—Jackson v. Knapp, 130 N.E. 
524, 297 Ill. 213; Morris vy. Phillips, 
122 N.E. 831, 287 Ill. 633; Dee v. Dee, 
72 N.E. 429, 212 Ill. 338. 


Kan.—Sherman vy. Critzer, 11 P.(2d): 
993, 135 Kan. 579. 


Ky.—O’Rear v. Bogie, 163 S.W. 1107, 
157 Ky. 666; Armstrong v. Armstrong, 
14 B.Mon. 333; Darcus v. Crump, 6 
B.Mon. 363; Williams v. Vancleave, 
7 T.B.Mon. 388; Faulkner v. Tucker, 
83 Sew. 579; 26° Ky... 1130: : 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61; Adams vy. Legroo, 89 A. 
63, 111 Me. 302; Hamlin v. Mansfield, 
3deA, 788, 88 Me. 131; Fox v. Rumery, 
68 Me. 121; Morton v. Barrett, 22 Me. 
257, 39 Am.D. 575. 


Md.—Bailey v. Love, 11 A. 280, 
Ma. 592. id ; a 


Mass.—Lyford v. McFetridge, 117 
N.E. 589, 228 Mass. 285; Dodge v. 
Bennett, 102 N.W. 916, 215 Mass. 545; 


Bates v. Dewson, 128 Mass. 334; Kuhn, 


v. Webster, 12 Gray 3: Prescott v. 


Prescott, 7 Mete. 141; Wells v. i 
4 Mass, 64. perme 


Mich.—Scott v. Roethlesberger, 146 
N.W. 307, 178 Mich. 581% ‘Clark’ v. 


Mack, 126 N.W. 632, 161 Mich, 545, 28 


L.R.A.N.S. 479. 


Miss.—Greely v. Houston, 114 So. 
740, 148 Miss. 799; Harvey v. John- 
son, 71 So. 824, 111 Miss. 566. 


Mo.—Payne y. Reece, 247 S.W. 1006, 
ae Bay: 54; Martin v. Lachasse, 47 
oO. i 


Neb.—Askey v. 
891, 111 Neb. 406. 
N.H.—Parker v. Ross, 


69 Ni. 2135 
144; 


Askey, 196 N.W. 


45 A. 576, 
Hall v. Smith, 61 N.H. 
Brown v. Brown, 43 N.H. 17; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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have no right of possession during the period for 
which the precedent estate, if effective, would have 
endured,°®* unless the evident intention of the testa- 
tor is that there shall be no acceleration, in which 
ease the residuary beneficiaries or heirs at law take 
for the period of the precedent estate.®® The rule is 
one of interpretation®® and has been adopted to 


Yeaton v. Roberts, 28 N.H. 459; 
ton vy. Straw, 18 N.H. 320. 


N.J.—Den ex dem. Smith v. Hance, 
11 N.J.Law 244; Fisch v. Fisch, 155 
A. 146, 105 N.J.Eq. 746. 


N.Y.—Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451; In re Lawrence’s Ex’rs, 
144 N.E. 361, 238 N.Y. 116; In re Ford- 
ham’s Will, 139 N.E. 548, 235 N.Y. 384; 
Kalish v. Kalish, 59 N.E. 917, 166 N.Y. 
368; McLean v. Freeman, 70 N.Y. 81, 
laff 9 Hun 246]; Bruner v. Meigs, 64 
N.Y. 506 [aff 6 Hun 203]; Hull v. Hull, 
24 N.Y. 647; Downing v. Marshall, 
23 N.Y. 366, 80 Am.D. 290, 23 How.Pr. 
4; Campbell v. Rawdon, 18 N.Y. 412 
[rev 19 Barb. 494]; Leonard v. Burr, 
18 N.Y. 96; Keefe v. Keefe, 246 N.Y. 
S. 389, 230 App.Div. 654 [aff 178 N.E. 
814, 257 N.Y. 604]; Ives v. Central 
Union Trust Co., 180 N.Y.S. 343, 191 
App.Div. 895, 110 Misc. 740; In re 
Hitchcock’s Will, 160 N.Y.S. 1029, 176 
App.Div. 326 [aff 118 N.E. 220, 221 
N.Y. 57]; Wells v. Rowland, 140 N. 
Y.S. 341, 155 App.Div. 354, 10 Milis 
Surr. 512; In re Berry’s Will, 139 N. 
Y.S. 186, 154 App.Div. 509 [aff 102 
N.E. 1099, 209 N.Y. 540]; Brinkerhoff 
v. Seabury, 122 N.Y.S. 481, 137 App. 
Divo lon (fait, Oo eN- bea L205 201) JIN. Ye 
559]; In re Conger’s Will, 80 N.Y.S. 
933, 81 App.Div. 493 [aff 81 N.Y.S. 
733, 40 Misc. 157, 3 Mills Surr. 468]; 
McLean v. Freeman, 9 Hun 246 [aff 
70 N.Y. 81]; Smith v. Rockefeller, 
3 Hun 295, 5 Thomps.&C. 562; Killam 
v. Allen, 52 Barb. 605; In re Lach- 
enmeyer’s Estate, 258 N.Y.S. 641, 144 
Mise. 678; In re’ Winburn’s Estate, 
252 N.Y.S. 664, 141 Misc. 445; In re 
Terwilligar’s Will, 237 N.Y.S. 390, 
135 Mise. 170 [aff 248 N.Y.S. 898, 230 
App.Div. 763]; In re Christie’s Hs- 
tate, 225 N.Y.S. 777, 130 Misc. 774; 
In re Vert’s Will, 214 N.Y.S. 145, 126 
Misc. 220; In re Blumenthal’s Estate, 
208 N.Y.S. 682, 124 Misc. 850 [aff 215 
Nelo. wie2,.0 boon, Mise, 603; and 
op supplemented 217 N.Y.S. 316, 128 
Mise. 56]; In re Donchian’s Estate, 
199 N.Y.S. 107, 120 Misc. 535 [aff 204 
N.Y.S. 903, 209 App.Div. 806]; In re 
Grinnell’s Estate, 185 N.Y.S. 909, 115 
Misc. 7; Maynard v. Maynard, 178 N. 
Yas. 329,108 Misc! "362% --In® re’ Mc- 
Queens’ Will, 163 N.Y.S. 287, 99 Misc. 
185; Utica Trust & Deposit Co. v. 
Thompson, 149 N.Y.S. 392, 87 Misc. 
31; In re Title Guarantee & Trust 
Co.,. 142 N.Y.S. 1070, 81 Misc. 106, 10 
Mills Surr. 428 [mod on other grounds 
144 N.Y.S. 889, 159 App.Div. 803 (aff 
106 NDE A043 2212 N.Y: 551) 13.) In. re 
Marshall, 141 N.Y.S. 540, 80 Misc. 1, 
10 Mills. Surr. 198; Guaranty Trust 
Co. of New York v. Goetting, 185 N. 
Y-S. 663; Matter of Sands’ Will, 3 
N.Y.S. 67, 1 Conn.Surr. 259; Mowatt 
v. Carow, 7 Paige 328, 32 Am.D. 641; 
Taylor v. Wendel, 4 Bradf.Surr. 324; 
Lawrence v. Hebbard, 1 Bradf.Surr. 
252. See In re Shevlin’s Will, 256 
N.Y.S. 513, 143 Misc. 213 (gift to re- 
maindermen becoming absolute on 
the testator’s death, by reason of the 
prior death of the life tenants under 
a trust, did not involve acceleration 
of remainder, as regards the dispo- 
sition of the estate’s income); Good- 
all v. McLean, 2 Bradf.Surr. 306 (on 
the death of remainderman in lifetime 
of the testator, a gift which lapsed 
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feat it. 


as to him passed to the alternative 
contingent remainderman named in 
the will). 


N.C.—Mebane v. Womack, 55 N.C. 
ens Richmond v. Vanhook, 38 N.C. 


Pa.—May’s Appeal, 41 Pa. 
Langfeld’s Estate, 4 Pa.Co. 82. 


R.I.—Frelinghuysen v. New York 
Lateninsivés, Trust Gos) deAs OS bole 
I. 150, Ann.Cas.1912B 237; Fiske v. 
Fiske’s Heirs & Devisees, 59 A. 740, 
26 .R.1. 509, 10 Prob.Rep.Ann. 350; 
Sammis v. Sammis, 14 R.I. 123. 


S.C.—Johnson v. Harrelson, 6 S.C. 
336; Mathis v. Hammond, 27 S8.C.Eq. 
121; Dunlap v. Dunlap, 4 §.C.Eq. 305. 


er v. Hunt, 12 Heisk. 


Tex.—Brown v. Burke, 
26 S.W.(2d) 415. 


Va.—Compton vy. Rixey’s Ex’rs, 98 
S.E. 651, 124 Va. 548, 5 A.L.R. 465. 


Eng.—In re Pinhorne, [1894] 2 Ch. 
276; Archer vy. Jegon, Coop.Pr.Cas. 
178, 47 Reprint 452; Le Jeune v. Le 
Jeune, 2 Keen 701, 15 Eng.Ch. 701, 48 
Reprint 799; Gittings v. McDermott, 
2 Myl.&Ko 69, % Hne.Ch. 69, 39) Re- 
print 870; Willing v. Baine, 3 P.Wms. 
113, 24 Reprint 991; Humphreys v. 
Howes, 1 Russ.&M. 639, 5 Eng.Ch. 
639, 39 Reprint 245, Taml. 497, 12 Eng. 
Ch. 497, 48 Reprint 198; Bird v. Lock- 
ey, 2. Vern.Ch. 744, 23 Reprint 1086; 
Ledsome v. Hickman, 2 Vern.Ch. 611, 
23 Reprint 999. See In re Clark, 31 
Ch.D. 72 (under a gift to the testator’s 
daughter and her children, the latter 
to take where the daughter is unable 
to do so by reason of the fact that 
her husband attested the will). 


“Whenever it appears that the life 
tenant and the remainderman are 
sufficiently designated, and it was in- 
tended they together should take the 
whole estate, acceleration will be ac- 
corded the remainderman whenever 
the life estate is eliminated in any 
manner whatever, for such must have 
been the intention of the testator.” 
Compton v. Rixey’s Ex’rs, 98 S.E. 651, 
654, 124 Va. 548, 5 A.L.R. 465. 


[a] Presumption from failure to 
alter will—Under a will giving the 
life tenants the use and control of 
property, any remainder to go to the 
testatrix’ next of kin, the testatrix is 
presumed to have intended the resid- 
uary clause to stand, where she per- 
mitted over two years to-elapse after 
the death of the life tenants without 
changing the will. Clark v. Mack, 
126 N.W. 632, 161 Mich. 545, 28 L.R.A. 
N.S. 479. 


Acceleration of: 


Payment of legacy payable on termi- 
nation of preceding estate see infra 
§ 2638. 


Remainders generally see Estates, § 
148, 


94, 
95. 


512; 


(Civ.App.) 


Yeaton v. Roberts, 28 N.H. 459. 


Augustus v. Seabolt, 60 Ky. 
155; In re.Scott, [1911] 2 Ch. 374. 
See In re Townsend, 34 Ch.D. 357 
(where there was a gift to A for life 
and after his death remainder to his 
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avoid intestacy in whole or in part.®7 It rests on the 
presumed intention of the testator and will be ap- 
plied only when promotive of that intention®*® and 
consistent with his scheme as shown by the will,®? 
the rule being applied so as to effect and not to de- 
Accordingly, where the will shows that the 
testator so intends, the rule is applicable where the 


children with gifts over in case A 
should die without leaving children, 
and the gift to A was void, A having 
no children, his life estate goes to 
the testator’s heirs until A’s death 
without children or until the birth of 
children to A, the contingent remain- 
dermen taking nothing unless A dies 
without children). ’ 


[a] BRuie applied.—(1) Where land 
was devised to trustees for the use of 
a church for ninety-nine years in 
violation of Ky. St. § 319, but in a 
later clause in the will the testatrix 
directed that at the expiration of such 
use of land it should be sold and the 
proceeds given absolutely to the 
churches, the doctrine of accelera- 
tion did not apply, and the heirs of 
the testatrix were entitled to recover 
the land for the ninety-nine years, it 
being clear that the testatrix did not 
intend that the land should be sold 
until the expiration of ninety-nine 
years. Street v. Cave Hill Inv. Co., 
230 S.W. 536, 191 Ky. 422. (2) Un- 
der a devise to A for life: with remain- 
der to. the first and other sons of A 
successively in tail male, with re- 
mainder to B for life, with remainder 
over, on disclaimer by A having no 
sons B’s estate is not accelerated, but 
during the remainder of the life of 
A, or until the birth of sons to him, 
the interest passed under the resid- 
uary devise and bequest. In re Scott, 
[19T0T 2eChe 374; 


96. Stevens v. Stevens, 
570, 121 Ohio St. 490. 


97. Woolley v. Hutchins, 186 N.Y. 
S. 769, 114 Mise. 11 [aff 189 N.Y.S. 
959]. 


98. U.S—Swann v. Austell, 253 F. 
807 [reh den 257 F. 870 (aff 261 F. 465 
[cert den 40 S.Ct. 344, 252 U.S. 579, 
64 L.Ed. 726])]. 


Del.—Roe v. Doe, 93 A. 
Del. 546, Ann.Cas.1918C 409. : 


Ga.—Toombs v. Spratlin, 57 S.E. 59, 
127 Ga. 762. 


Ill.—Fowler v. Samuel, 100 N.E. 
143, 257 Ill. 30, Ann.Cas.1914A 854. 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


Neb.—Askey v. Askey, 
891, 111 Neb. 406. 


Ohio.—Stevens v. Stevens, 169 N.E. 
570, 121 Ohio St. 490; Holdren v. 
Holdren, 85 N.E. 537, 78 Ohio St. 276, 
18 L.R.A.N.S. 272. 


99. Woolley v. Hutchins, 186 N.Y. 
S. 769, 114 Misc. 11” [aft s8s9 NoYes? 
959]. 


1. Swann v. Austell, 261 F. 465 [aff 
257 F. 870 (den reh 253 F. 807 [cert 
den 40 S.Ct. 344, 252 U.S. 579, 64 L.Ed. 
726])]; Stevens v. Stevens, 169 N.E. 
570, 121 Ohio St. 490; Holdren vy, 
Holdren, 85 N.B. 587, 78 Ohio St. 276, 
18 L.R.A.N.S. 272; Christian v. Wil- 
son’s Ex’rs, 151 S.E..300, 153 Va. 614 
[cert den 51 S.Ct. 21, 282 U.S. 840, 
75 L.Ed. 746]; American National 
Bank v. Chapin, 107 S.E. 636, 130 Va. 
1,17 A.L.R. 304; Compton v. Rixey’s 
Ex’rs, 98 S.E. 651, 124 Va. 548, 5 
A.L.R. 465. 


169 N.E. 


373, 28 


196 N.W. 


‘ 
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preceding estate has been refused,? disclaimed,* or 
waived;* but when it is the evident intention of the 
testator that the remainder should not take effect un- 
til the expiration of the life of the prior donee, an 
extinguishment of the estate of such prior donee in 
his lifetime will not effect an acceleration.° To work 
an acceleration of a remainder, the particular estate 
as a whole must terminate. The destruction of the 
precedent estate destroys the remainder if it is so de- 
pendent upon the precedent estate that it cannot vest 
without such estate first becoming effective;’ and a 
void limitation which was invalid as viclating the 
rule against perpetuities cannot be accelerated by 
anything occurring after the death of the testator,® 
eas by the renunciation of the first life tenant so as 
to make the gift valid.® The law does not accelerate 
remainders except in favor of the same persons who 
would take them if the intermediate estate, expunged 
as illegal, had been allowed to run its course;?° nor 
will it accelerate them by giving the absolute own- 


2. U.S.—Ladd v. Ladd, 14 F.Cas. 
Nios 75972; 2) Cranch .©.C. 505- 


Conn.—Pendleton vy. Kinney, 32 A. 


U.S.—Clarke 


WILLS 


Wie TSHID DM yee ACK y. 


7. 
Wall. 493, 21 L.Ed. 


ership to persons who were to take a defeasible own- 
ership under the will as it was written.*+ 


Contingent remainders.1? There is an apparent 
conflict of authority as to whether or not contingent 
remainders may be accelerated,'* but the conflict has 
been said to be more apparent than real.1* Although 
there is authority saying that if the remainder is con- 
tingent, the property will pass either pursuant to a 
residuary clause elsewhere contained in the will, or 
in default thereof, as intestate property,’® it has 
been held that, since the principle of acceleration is 
based on the presumed intention of the testator,** 
the application of the doctrine is not dependent on 
the circumstance that the remainder is or 1s not vest- 
ed,'* and no distinction between vested and contin- 
gent remainders need be made in its application.'* 
A contingent remainder will not be accclerated if 
there still remain undetermined contingencies so that 
it is impossible to identify the remaindermen,?® or if 


18. Roe v. Doe, 93 A. 3738, 28 Del. 
546, Ann.Cas.1918C 409; Nelson v. 
Meade, 149 A. 626, 129 Mé. 61. See 
American National Bank y. Chapin, 


762. 


v. Johnston, 18 
904 [aff 5 F.Cas. 


[§ 2320. 


sot, 00 Conn. 222. 


Ky.—O’ Rear v. Bogie, 163 S.W. 1107, 
157 Ky. 666. 


Miss.—Greely v. Houston, 
_740, 148 Miss. 799. 


N.H.—Parker v. Ross, 45 A. 576, 
69 N.H. 213; Hall v. Smith, 61 N.H. 
144; Yeaton v. Roberts, 28 N.H. 459. 


N.J.—Fisch v. Fisch, 155 A. 146, 
105 N.J.Eq. 746. 


Tenn.—Brown v. Hunt, 12 Heisk. 
404, 


fa] As equivalent to death.—Re- 
fusal to accept devise or bequest, fol- 
lowed by limitation over on death, is 
equivalent to death. Greely v. Hous- 
ton, 114 So. 740, 148 Miss. 799. 


Acceleration of remainder on re- 
nunciation of will by widow given life 
estate see infra § 2448. 


114 So. 


8. Faulkner vy. Tucker, 83 S.W. 579,- 


26 Key 1130; 
4. Fox v. Rumery, 68 Me. 121. 


5. I1l1.—Schaffenacker v. Beil, 150 
NE. 333, $20 Ill. 31; Masemeier v. 
Walke, 141 N.E. 176, 309 Ill. 460; 


Fowler v. Samuel, 100 N.E. 143, 257 
Ill. 30, Ann.Cas.1914A 854. 


Miss.—Rose v. Rose, 88 So. 513, 126 
Miss. 114. 


Neb.—Askey v. Askey, 
891, 111 Neb. 406. 


Pa.—In re Feeney’s Estate, 142 A. 
284, 293 Pa. 273. 


S.C.—Burkhalter v. Breeden, 160 S. 
BE. 165, 162 S.C. 64. 


Va.—Compton v. Rixey’s Ex’rs, 98 
S.E. 651, 124 Va. 548, 5 A.L.R. 465. 


fa] Thus, where a testator pro- 
vides that the interest of a life ten- 
ant shall cease if he attempts to dis- 
pose of his interest, and the devise of 
the life estate should then vest in 
the remainderman, it being clear that 
he did not have in mind the remainder 
when he made the provision, it will 
be held that the remainder was not 
accelerated on the happening of the 
contingency. Burkhalter v., Breeden, 
160 S.K. 165, 162 S.C. 64. 


6 Swann v. Austell, 253 F. 807 
[reh den 257 F. 870 (aff 261 F. 465 
[eert den 40 S.Ct. 344, 252 U.S. 579, 
64 L.Ed. 726])]; Toombs v. S:,ratlin, 


196 N.W. 


No. 2,856, 8 Blatchf. 557]. 
Ky.—Jackson v. Collins, 16 B.Mon. 
14. 


Mass.—McGreevy v. McGrath, 25 N. 
HE. 29, 152 Mass. 24. 


Miss.—Lusk vy. Lewis, 32 Miss. 297. 


N.Y.—Brown v. Quintard, 69 N.F. 
225, 177 N.Y. 75; Rose v. Rose, 4 Abb. 
Dec. 108k Heartt. v. viivingeston, 53 
How.Pr. 487 [aff 14 Hun 285]. 


N.C.—Simmons vy. Gooding, 
GrB82h 


8.C.—Lesly v. Collier, 24 S.C.Eq. 
125. See Bouknight v. Brown, 16 S. 
C. 155 (contingent remainder ex- 
tinguished upon invalidation of life 
estate on which it depended). 


Peak ame Wane, v. Reilly, 3 W.Va. 


40 N. 


[a] Bule applied where the devise 
over was in the event of a son dying 
childless and the son and his only 
child died before testator. McGreevy 
v. McGrath, 25 N.E. 29, 152 Mass. 24. 


Devolution of property on failure of 
subsequent estate or limitation over 
see infra § 2321. 


8. In re Feeney’s Estate, 142 A. 
284, 293 Pa. 2738. 


9. In re Feeney’s Estate, supra. 


10. In re Durand’s Will, 164 N.E. 
737, 250 N.Y. 45. 


11. In re Durand’s Will, supra. 


12. What remainders are vested 
or contingent see supra §§ 1703-1739. 


13. Nelson v. Meade, 149 A. 626, 
Lee 61. And see cases infra notes 
14-21. 


14. Nelson vy. Meade, 
129 Me. 61. 


15. In re Piggott’s Estate, 267 N. 
Y.S. 495, 149 Mise. 414; In re Green’s 
Estate, 262 N.Y.S. 456, 146 Misc. 530 
[aff 264 N.Y.S. 934]; In re Terwilli- 
gar’s Will, 237 N.Y.S. 390, 135 Misc. 
170 [aff 248 N.Y.S. 898, 230 App.Div. 
763]. 


16. See cases supra note 98, 


17. Scotten vy. Moore, 93 A. 373, 
28 Del. 545, Ann.Cas.1918C 409; Keet- 
on v. Tipton, 212 S.W. 909, 184 Ky. 
704; Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


149 A. 626, 


107 S.H. 636, 1380 Va. 1, 17 A.L.R. 304 
(criticizing dictum in Compton v. 
Rixey’s Ex’rs; 98 iS. 651- 124) Was 
548, 5 A.L.R. 465 that “there can be 
no acceleration of a contingent re- 
mainder” and declaring the true doc- 
trine to be that there can be no ac- 
celeration of a contingent estate from 
any cause or occasion not expressly 
or impliedly contemplated or intended 
by the person creating the estate). 


19. I1l.—Schaffenacker y. Beil, 150 
INGIDE Been BA) ABUl Sy 8 


Me.—Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


Miss.—Rose v. Rose, 88 So. 513, 126 
Miss. 114. 


N.Y.—In re Silsby; 128 N.E. 212, 


229 N.Y. 396; Purdy v. Hoyt, 92 N.Y. 
446; Brinkerhoff v. Green, 122 N.Y.S. 


481, 137 AppsDiv. 916 [afi 95. N-B: 
1128, 201 N.Y. 559]; In re McAllister’s 
Estate, 263 N.Y.S. 782, 147 Misc. 360; 
In re Wilber’s Estate, 262 N.Y.S. 515, 
146 Misc. 163 [aff 258 N.Y.S. 978, 236 
App.Div. 747]; In re Wickham’s Will, 
249 N.Y.S. 148, 139 Mise. 729; In re 
Mann’s Will, 244 N.Y.S. 673, 138 Misc. 


42; In re Farrell’s Will, 244 N.Y.S. 
183, 137 Misc. 660; In re Douglass’ 
fon 198 NUYS. 9792) 120) Mise; 


Eng.—In re Townsend, 34 Ch.D. 357. 


[a] Determination of right of re- 
mainderman to take.—If, viewing the 
matter as of the date of death of the 
testator, one or more persons can be 
specifically pointed out, who, if all of 
the directions of the testator, both 
valid _and invalid, were given effect, 
would, upon the termination of the 
previous estates, be abselutely en- 
titled to the remainder without quali- 
fication or condition of survivorship: 
or otherwise, then on the deletion of 
the invalid provisions or other failure 
of the precedent estate such in- 
dividuals will take; otherwise, they 
will not. In re Drury’s Will, 226 N.Y. 
S. 712, 222 App.Div. 577 [motion to 
dism appeal den 162 N.E. 524, 248 N.Y. 
559, mod on other grounds 163 N.E. 
133, 249 N.Y. 154, and rearg den 164 
N.E. 586, 249 N.Y. 568]; In re Green’s 
Estate, 262 N.Y.S. 456, 146 Misc. 530 
{aff 264 N.Y.S. 934]; In re Terwilli- 
gar’s Will, 237 N.Y.S. 390, 135 Misc. 
170 [aff 243 N.Y.S. 898, 230 App.Div. 
763]; Woolley v. Hutchins, 186 N.Y. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2320-2321] 


there is evidence of an intention to postpone the 
taking effect of the remainder;?® but when no such 
intention appears and no such uncertainties prevent 
so that the contingency is determined and the donees 
ascertained, the doctrine applies as well to a contin- 


gent as to a vested remainder.?! 


{§ 2321] 3. Failure of Subsequent Estate or Limi- 
Where the first taker under the will is 
given an absolute estate qualified only by a limita- 
tion over, a failure of the limitation over vests the 
fee in the first taker in the case of 
gives him an absolute ownership in 


tation Over. 


S. 769, 114 Misc. 11 [aff 189 N.Y.S. 
959]. 


20. Nelson v. Meade, 149 A. 626, 
129 Me. 61; In re Perkins’ Estate, 216 
N.Y.S. 426, 127 Misc. 193; In re Ber- 
ry’s Will, 207 N.Y.S. 651, 124 Misc. 
145. 


21. Nelson v. Meade, 149 A. 626, 
129 Me. 61. 


fa] If time for distribution has 
arrived, it is immaterial whether the 
remainder is vested or contingent, as 
in such case the contingency is de- 
termined and the donees ascertained. 
hes v. Meade, 149 A. 626, 129 Me. 
61. 


22. Ala.—Darden’s Adm’r v. 


Burns’ Adm’r, 6 Ala. 362. 
Tae AS 


70, 83 Conn 369. 


* Me.—Towle v. Doe, 54 A. 1072, 97 
Me. 427. 


Md.—Comegys v. Jones, 4 A. 567, 


65 Md. 317; Wallis v. Woodland, 32 
Md. 101. 

Ss ears s eo Arey 
86; Brattle Square Church y. Grant, 


3 Gray 142, 63 Am.D. 725 
Mich.—St. Amour v. Rivard, 2 Mich. 
4, 


Miss.—Lazard v. Hiller, 110 So. 855, 
145 Miss. 449 [mod on other grounds 
112 So: 585, 145 Miss. 449]; Scott v. 


Turner, 102 So. 467, 187 Miss. 636; 
Caldwell v. Willis, 57 Miss. 555. 
Mo.—Van Pretres v. Cole, 73 Mo. 


39. 


Neb.—Bunting v. Hromas, 177 N.W. 
190, 104 Neb. 383. | 

N.J.—Michael v. Minchin, 101 A. 
283, 90 N.J.Law 603; Drummond’s 
Ex’r v. Drummond, 26 N.J.Eq. 234. 


N.Y.—Harrison v. Harrison, 36 N.Y. 


545) pele eranscreA. S48 Wards Vv. 
Stanard, 81 N.Y.S. 906, 82 App.Div. 
386; Williams v. Conrad, 30 Barb. 
524; Dodsworth v. Dam, 78 N.Y.S. 


264, 38 Misc. 684. 


N.C.—Hollowell v. icernceay. 29 N. 
C. 261. 


Pa.—Hackney v. Tracy, 20 A. 560, 
137 Pa. 58; Lynch’s Appeal, 19 A. 
281, 132 Pa. 422. 


S.C.—Harris v. Stilwell, 4 S.C. 19; 
Curry v. Sims, 45 S.C. L. 489; Norton 
vy. Fripp, 28 S.C.L.-250. 


Eng.—Jackson v. Noble, 2 Keen 590, 
15 wae: Ch. 590, 48 Reprint 755. 


Ont.—Re Walmsley, 19 Ont.W.N. 
405. 


See Parrish v. Parrish, 158 N.E. 
564, 327 Ill. 279 (holding that the fee 
vested in the first taker at the death of 
the testator although it remained a 
base fee so long as a possibility exist- 
ed that the condition might happen 
on which the fee should be divested). 


23. Ala.—Landman v. Snodgrass, 


real estate,?? or 
the case of per- 
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sonal property.?° 
tate cannot, however, 
ity of the prior estate,?* unless such failure works an 
unjust distribution?® or unless the testamentary pro- 
vision for the subsequent estate which failed is an 
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The failure of the subsequent es- 
affeet the nature or valid- 


essential part of the general scheme;?° and, where 
the intention of the testator was clearly that the first 


26 Sa cas McGraw v. Davenport, 6 


Port 
(area ane v. McDonald, 2 Ga. 


Md.—Johnson vy. Negro Lish, 4 
Harr.&J. 441. 


hig eae v. Carpenter, 12 Cush. 


Mo.—State v. Tolson, 73 Mo. 320. 


N.J.—Condict’s Ex’rs v. King, 13 N 
Jeg. 375, 


N.Y.—In re Hull, 
App.Div. 258: Williams v. Conrad, 30 
Barb. 524; DuBois v. Ray, 20 N.Y. 
Sunver. 244 [rev on other grounds 35 
Niy. 162; 83 How-Pr. 292]! Clark v. 
Clark, 50 N.Y.S. 1041, 23 Misc. 272; 
Paterson v. Ellis’ Ex’rs, 11 Wend. 259; 
Robinson’s Estate, Tuck.Surr, 330. 


N.C.—Porter v. Ross, 55 N.C. 196; 
Lister v. Skinner, 26 N.C. 57; Rice 
v. Satterwhite. 21 N.C. 69; Davidson 
v. Davidson’s Ex’rs, 8 N.C. 163. 


Be te v. Fisher, 15 Serg.&R. 
145. 
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R.I.—Cook v. Bucklin, 29 A. 840, 
18 R.I. 666. 
anad aaa a v. Postell, 8 S.C.Eq. 
Va.—Nixon v. Rose, 12 Gratt. (53 
Va.) 425. 
ce Walmsley, 19 Ont.W.N. 
24. 
A. 921, 86 Conn. 217; Russell v. Hart- 
ley, 78 A. 320, 83 Conn. 654; Buck v. 


Lincoln, 56 A. 522, 76 Conn. 149. 


D.C.—Hazen v. American Security 
& Trust Co., 49\ App: D.C. 29%, 265 EF. 
447. 


Md.—Turner v. Safe Deposit & 
Trust Co., 129 A. 294, 148 Md. 371; 
Gambrill v. Gambrill, 89 A. 1094, 122 
Md. 563; Graham v. Whitridge, 57 A. 
609, 58 A. 36, 99 Md. 248, 66 L.R.A. 
408. 


Mass.—Greenough v. Osgood, 126 N. 
BE. 461, 235 Mass. 235. 


Mich.—Rozell v. Rozell, 
489, 217 Mich. 324. 


N.J.—McGill v. Trust. Co. of New 
Deuseyn led) AL F60, 945 INS. gs 657 
{mod on other grounds 125 A. 108, 
96 N.J.Eq. 331]. 


N.Y.—Underwood v. Curtiss, 28 N.E. 
585, 127 N.Y. 523; Tiers v. Tiers, 98 
N.Y. 568 [aff 32 Hun 184]; Woodruff 
v. Cook, 61 N.Y. 638; Van Schuyver v. 
Mulford, 59 N.Y. 426; Oxley v. Lane, 
35 N.Y. 340; In re Central Union 
Trust Co. of New York, 183 N.Y.S. 
671, 193 App.Div. 292; Brown v. Rich- 
ter, 27 N.Y.S. 1094, 76 Hun 469 [aff 
89 N.E. 856, 144 N.Y. 706]; Maitland 
v. Baldwin, 24 N.Y.S. 29, 70 Hun 267; 
James v. Beasley, 14 Hun 520; Wil- 
liams v. Conrad, 30 Barb. 524; Bolton 
v. Jacks, 29 N.Y.Super. 166; Orphan 
Asylum v. White, 3 N.Y.S. 137, 6 Dem. 


186 N.W. 


taker should not have more than an estate for life or 
for years, a failure of the remainder will not give him 
an absolute title,?7 but on the determination of the 
particular estate, the property belongs to the residu- 
ary devisees or heirs at law or distributees of testa- 
tor as in case of intestacy.?8 So, where the precedent 


Surr. 201; 
How.Pr. 494 


N.C.—Coley v. Ballance, 60 N.C. 634. 


Ohio.—Bigelow v. Barr, 4 Ohio 358; 
Hatch v. Hatch, 1 Ohio S.&C.P. 270, 
31 Cine.L.Bul. 57. 


Pa.—In re Lockhart’s Estate, 111 A. 
254, 267 Pa. 390; In re Whitman’s Es- 
tate, 93 A. 1062, 248 Pa. 285; Lock- 
hart’s Estate, 29 Pa.Dist. 179. 


R.I.—Goffe v. Goffe. 94 A. 2, 37 R.I. 
542, Ann.Cas.1916B 240. 


S.C.—Buck v. Tolar, 144 S.E. 1, 38, 
146 S.C. 294 [auot Cyc]; Finley v. 
Hunter, 21 S.C. Eq. 208: Dougherty v. 
Dougherty’s Ex’rs, 21 $.C.Eq. 63. 


Wis.—Saxton v. Webber, 53 N.W. 
905, 83 Wis. 617, 20 L.R.A. 509 and 
note. 


25. 
S.C. 29 


26. cs re Lilley’s Estate, 116 A. 
392, 272 Pa. 143. 28 A.L.R. 366; Buck 
v. Tolar, 144 S.E. 1, 146 S.C. 294. 


Effect of partial invalidity of will 
generally see supra § 1159. 


27. 111.—Moroney v. Haas, 115 N.F. 
648, 277 Ill. 467; Lewis v. Harrower, 
64 N.E. 374, 197 Ill. 315; Wentworth 
v. Read, 46 N.E. 777, 166 Ill. 1389, 2 
Prob.Rep.Ann. 253 [aff 61 Ill.App. 
books 


Me.—Torrey v. Peabody, 53 A. 988, 
97 Me. 104. 


Md.—Graham v. Whitridge, 57 A. 
609, 58 A. 36, 99 Md. 248, 66 L.R.A 
408. 


Mass.—Brown v. 
243, 


Miss.—Wheat v. Lacals, 104 So. 73, 
139 Miss. 300. 


N.Y.—Fry v. Smith, 10 Abb.N.Cas. 
224, 4 Month.L.Bul. 58. 


N.C.—Cresswell v. Emberson, 41 N 
C. 151; James’ Ex’rs ae Masters, 7 N. 
C. 110; Anonymous, 3'N.C. 161. 


Pa.—In re Whitman’ s nlite 93 A. 
1062, 248 Pa. 285; In re Boulevard 
from Second St. to Rhawn St., 79 A. 
716, 230 Pa. 491; In re Kane’s Estate, 
40 A. 90, 185 Pa. 544; Seiber’s Appeal, 
9 A. 863, 7 Pa.Cas. 116; In re Kane, 
65P2,DiSt. 500, 2L9) Pa Convo sos 


S.C.—Buck v. Tolar, 144-S.E. 1, 3, 
146 S.C. 294 [quot Cyc]. 


ee ees v. Holiday, 


Thomson v. Thomson, 55 


Fees v. Tolar, 144 S.E. 1, 146 


Kelsey, 2 Cush. 


24 Tex. 


28. Ala.—Trustees of Cumberland 
University v. Caldwell, 84 So. 846, 203 
Ala. 590. 


Ark.—Witten v. Wegman, 30 S.W. 
(2d) 834, 182 Ark. 62. 


Conn.—Sumner v. Westcott, 84 A. 


921, 86 Conn. 217; Smith v. Jordan; 
59 A. 507, 77 Conn. 469; White v. Al- 
len, 56 A. 519, 76 Conn, 185; Buck v. 


Lincoln, 56 A. 522, 76 Conn. 149; Leake 
v. Watson, 21 A. 1075, 60 Conn. 498. 
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estate fails and the principle of acceleration does not 
apply owing to the invalidity of an attempted dis- 
posal of the remainder,?® such remainder passes to 
decedent’s heirs or next of kin as intestate proper- 


tv 30 


Time for distribution.** 


Generally a valid estate 
for life must terminate before making a final distri- 
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remainder.?? 


[§§ 2321-2322 . 


[§ 2322] 4. Failure To Dispose of Remainder. 
Where a testator creates an estate for hfe or for 
years but does not dispose of the remainder the prop- 


erty goes to the heirs or distributees as in case of 


bution, based on invalid future estates or estates in 


Del.—Ford vy. Wilson, 85 A. 10738, 10 
Del.Ch. 124. 


Ga.—Lane v. Patterson, 76 S.H. 47, 
138 Ga. 710; Oliver v. Powell, 40 S.E. 
826, 114 Ga. 592. 


Ill.—Moroney v. Haas, 115 N.E. 648, 
277 Ill. 467; Brown v. Kamerer, 114 N. 
BE. 544, 276 Lll. 69; Lewis v. Harrower, 
64 N.H. 374, 197 Til. 315; Wentworth 
v. Read, 46 N.H. 777, 166 Ill. 139, 2 
Prob.Rep.Ann. 253 [aff 61 Ili.App. 
539]: 


Ky.—Slack v. Downing, 26 S.W. (2d) 
497, 233 Ky. 554. 


Me.—Torrey v. Peabody, 53 A. 988, 
97 Me. 104; Robinson v. Palmer, 38 A. 
103, 90 Me. 246; Wakefield v. Small, 
74 Me. 277. 


Md.—Heald v. Heald, 56 Md. 300; 
Smith v. Dennis, 33 Md. 442. 


Mass.—Johnson v. Collamore, 171 N. 
E. 717, 271 Mass. 521; Brown v. Kel- 
sey, 2 Cush. 243. See Greenough v. 
Osgood, 126 N.E. 461, 235 Mass. 235 
(remainder vests according to provi- 
sions of antenuptial agreement under 
which invalid testamentary appoint- 
ment thereof was made). 


Mich.—Rozell v. Rozell, 
489, 217 Mich. 324. 


Miss.—Wheat v. Lacals, 104 So. 73, 
139 Miss. 300. 


Mo.—Collins v. Whitman, 222 S.W. 
840, 283 Mo. 388. 


N.J.—Gebhardt v. Elkin, 135 A. 509, 
100 N.J.Eq. 254; McGill v. Trust Co. 
of New Jersey, 121 A. 760, 94 N.J.Hq. 
657 [mod on other grounds 125 A. 108, 
96 N.J.Eq. 331]; In re Peterson’s Es- 
tate, 95 A. 613, 85 N.J.Eq. 135. 


N.Y.—Schlereth v. Schlereth, 66 N. 
£. 130, 173 N.Y. 444, 938 Am.S.R. 616; 
Purdy v. Hayt, 92 N.Y. 446; Gill v. 
Brouwer, 37 N.Y. 549, 5 Transcr.A. 86 
{aff 31 How.Pr. 128]; MHulburt v. 
Southerland, 148 N.Y.S. 379, 163 App. 
Div. 241, 13 Mills Surr. 194; Davis v. 
McMahon, 146 N.Y.S. 657, 161 App. 
Div. 458, 13 Mills Surr. 33 [aff 108 N. 
BE. 1092, 214 N.Y. 614]; Shindler v. 
Robinson, 135 N.Y.S. 1056, 150 App. 
Div. 875; Murray v. Miller, 83 N.Y.S. 
591, 85 App.Div. 414 [aff 70 N.E. 870, 
178 N.Y. 316]; Brown v. Richter, 49 
N.Y.S. 368, 25 App.Div. 289; In re Far- 
rell’s Will, 244 N.Y-.S. 1838, 137 Misc. 
660; In re Blocdgood’s Hstate, 222 N. 
Y.S. 345, 129 Misc. 398; In re Mon- 
crief’s BEstate, 192 N.Y.S. 622, 118 
Misc. 98 [aff 196 N.Y.S. 940]; Velders 
v. Gaines, 184 N.Y.S. 100, 112 Misc. 
226; In re Brooklyn Trust Co., 136 N. 
Y.S. 460, 76 Mise. 110, 9 Mills Surr. 
146; Grinnell v. Howland, 100 N.Y.S. 
765, 51 Misc. 132; Kaiser v. Adami, 75 
N.Y.S. 195, 37 Mise. 204; In re May- 
hon’s Estate, 177 N.Y.S. 747; Dela- 
vergne v. Dean, 45 How.Pr. 206. See 
Fry v. Smith, 10 Abb.N.Cas. 224, 4 
Month.L.Bul. 58 (husband takes by 
virtue of common-law right to admin- 
ister). 

N.C.—Bizzell v. Mutual Building & 
Loan Ass’n, 90 S.E. 142, 172 N.C. 158; 
Cresswell v. Emberson, 41 N.C. 151; 
Anonymous, 3 N.C. 161. 


Ohio.—Cultice v. Mills, 119 N.E. 200, 


186 N.W. 


97 Ohio St._112; Chaffin v. Dixon, 31 
Ohio C.A. 97; Mills v. Mills, 20 Ohio 
N.P.N.S. 501; Miller v. Miller, 7 Ohio 
N.P.N.S. 158. 


i Shgggr ee v. Albro, 178 P.. 784, 91 Or. 
4 “ 


Pa.—Patterson v. Reed, 103 A. 735, 
260 Pa. 319; In re Gorgas’ Estate, 93 
A. 1073, 248 Pa. 343; In re Boulevard 
from Second St. to Rhawn St., 79 A. 
716, 230 Pa. 491; In re Smith’s Estate, 
60 A. 255, 210 Pa. 604; In re Kane’s 
Hstate, 40 A. 90, 185 Pa. 5445 in re 
Nebinger’s Mstate, 39 A. 1049, 185 Pa. 
399, 3 Prob.Rep.Ann. 297; High’s Ws- 
tate, 20 A. 421, 423, 1386 Pa. 222; Sei- 
ber’s Appeal, 9 A. 863, 7 Pa.Cas. 116; 
Trautwine’s Estate, 29 Pa.Dist. 2; In 
re Turner, 28 Pa.Dist. 241; In re Kes- 
ler, 28 Pa.Dist. 171; Rau’s Est., 24 Pa. 
Dist. 370; In re Kane, 6 Pa.Dist. 553, 
19 Pa.Co. 589; Penrose’s Est., 4 Pa. 
Dist. 773, 17 Pa-Co. 283. 


R.I.— Washington Trust Co. v. Chat- 
ham Phenix Nat. Bank, 156 A. 514, 52 
R.I. 85; Thomas v. Rhode Island Hos- 
pital Trust Co., 147 A. 884, 50 R.I. 369; 
Goffe v. Goffe, 94 A. 2, 87 R.I. 542, 
Ann.Cas.1916B 240; Sammis v. Sam- 
mis, 512A 105, 23 R499) 


S.C.—Buck v. Tolar, 144 S.E. 1, 8, 
146 S.C. 294 [quot Cyc]; Lawrence v. 


Burnett, 96 S.H. 144, 109 S.C. 416; 
Finley v.s Hunter, 21) SiC Bq) 208; 


Dougherty v. Dougherty’s Ex’rs, 21 S. 
ae 63; Young v. Dinkins, 9 S.C.Eq. 


Sete aes, v. Holliday, 24 Tex. 


Va.—Copenhaver v. Pendleton, 155 
S.E. 802, 155 Va. 468, 77 A.L.R. 324. 


[a] Life tenant who is also an 
heir (1) is entitled to a share of the 
remainder (Trustees of Cumberland 
University v. Caldwell, 84 So. 846, 203 
Ala. 590; Ford v. Wilson, 85 A. 1078, 
10 Del.Ch. 124; Collins v. Whitman, 
222 S.W. 840, 283 Mo. 383; Velders v. 
Gaines, 184 N.Y.S. 100, 112 Misc. 226; 
Chaffin v. Dixon, 31 Ohio C.A.° 97; 
Thomas v. Rhode Island Hospital 
Trust Co., 147 A. 884, 50 R.I. 369), (2) 
and may dispose of it by will (Trus- 
tees of Cumberland University v. 
Caldwell, supra; Collins v. Whitman, 
supra; Velders v. Gaines, supra; Chaf- 
fin v. Dixon, supra). (3) If he has 
failed to do so, on his death, his per- 
sonal representatives are entitled to 
share therein. Ford v. Wilson, supra. 


[b] Merger of interests.—Where a 
testator devised realty to his wife 
for life and over to his daughter, and 
abortively provided that if the daugh- 
ter died without leaving issue living, 
the realty should be sold, and the pro- 
ceeds applied to certain charities, such 
property vested in the widow and 
daughter under the intestate laws, in 
the absence of aresiduary devise, and 
the gifts to them merged with the in- 
terest given them under the intestate 
laws. Patterson v. Reed, 103: A. 735, 
260 Pa. 319. 


29. See supra § 2320. 


30. In re Wilber’s Estate, 262 N.Y. 
S. 515, 146 Misc. 163 [aff 258 N.Y.S. 
978, 236 App.Div. 747]. 


intestacy on the termination or failure of the par- 
ticular estate,®? such intestacy relating-back to the 


31. Time of payment of legacies 
see infra §§ 2631-2639. 


32. Petition of Franklin Trust Co., 
180 N.Y.S. 2938, 190 App.Div. 575. 


33. U.S.—Nightingale v. Sheldon, 
18 F.Cas.No. 10,265, 5 Mason 336; 
Pryor v. Dunkle, 20 F.Cas.No. 11,458, 
2 Wash.C.C. 416. 


Ala.—Hemphill v. Moody, 64 Ala. 
468; Johnson’s Adm’r y. Johnson, 33 
Ala. 284. 


Ark.—Wyatt v. Henry, 181 S.W. 297, 
121 Ark. 479. 


Colo.—Blatt v. Blatt, 243 P. 1099, 79 
Colo:-57, 57 A. Re 221; 


Conn.—O’Connell v. Remington, 128 
A. 710, 102 Conn. 401. 


Del.—Doe ex dem. Harrington v. 
Roe, 6 Del. 398. : 


Ga.—Hill v. Hill, 130 S.E. 575, 161 
Ga. 356; House v. Carlton, 97 S.W. 80, 
148 Ga. 472; Nussbaun & Dannen- 
berg v. Evans, 71 Ga. 753. 


Ill.—Desmarteau v. Fortin, 158 N. 
E. 444, 326 Ill. 608; Wiltfange v. Dirk- 
sen, 129 N.E. 159, 295 Ill. 362; Gray 
v. Shinn, 127 N.B. 755, 293" DMs 5g 
Schmidt v. Schmidt, 126 N.E. 736, 292 
tll. 275; Barr -v. Gardner» 102) NBs 
287, 259 Ill. 256. 


Ind.—Waugh v. Riley, 68 Ind. 482; 
Guipe v. Miller, (App.) 180 N.E. 760. 


Ky.—Wright v. Singleton, 228 S.W. 
38,190 Ky. 657; Calloway v. Calloway, 
188 S.W. 410, 171 Ky. 366, L.R.A.1917A 
1210; Walters v. Neafus, 125 S.W. 
167, 1386 Ky. 756; Augustus v. Seabolt, 
3 Mete. 155. 


Me.—Bunker v. Bunker, 154 A. 73, 
130 Me. 103. 


Mass.—Johnson v. Collamore, 171 
NAB 717, 271 Massy 5215 8 Gavan yw 
Woodbury, 133 N.E. 95, 240 Mass. 125; 
Shea v. Maitland, 129 N.B. 399, 237 
Mass. 221; Springfield Safe Deposit & 
Trust Co. v. Dwelly, 106 N.E. 554, 219 
Mass. 65; Noyes v. Pritchard, 19 N. 
E. 162, 148 Mass. 140. 


Miss.—Bell v. Dukes, 13 : 4 
158 Miss. 563. 2 yaaa 


Mo.—Johnson v. Antry, 5 S.W.(2d) 
405; Collins v. Whitman, 222 S.W. 
840, 283 Mo. 883. 


N.J.—Kempson v. Hoskins, 102 A. 
673, 88 N.J.Eq. 158 [aff 104 A. 86, 89 
N.J.Eq. 205]; A. 

N. 


rn 
‘ 


Hopping v. Grey, 89 
27, 82 N.J.Eq. 502; Gest v. Flock, 2 
J.Eq. 108. 


N.Y.—Wells v. Wells, 88 N.Y. 323; 
White v. Howard, 46 N.Y. 144 [aff 52 


Ohio.—Gilpin, v. Williams, 17 Ohio 
St. 396; Gibson v. McNeely, i1 Ohio 
St. 131 [aff 2 Disn. 158, 18 Ohio Dec. 
97]; Colston v. Bishop, 1 Ohio Cir.Ct, 
460, 1 Ohio Cir.Dec. 257; Chambers 
v. Forsythe, 1 Ohio Cir.Ct. 282, 1 Ohio 


For later cases, developments and changes in the law see Annotaticns, same title and section number, 


§§ 2322-2394] 


time of the testator’s death.?4 


divested.?% 


to have died intestate.?? 


[§ 2323] 5. Failure of Legacy Charged on Devise 
or Other Legacy. Where a legacy which is charged 
on a devise lapses, the legacy sinks into the devise, 
and the devisee takes the land free from any charge 
thereon, for the gift to him was in the first instance 
of the whole, the gift being afterward modified or 


Cir.Dec. 155; Alexander v. Menden- 
pe, 32 Cinc.L.Bul. 173, 1 Ohio S.&C.P. 


Pa.—Schuldt v. Reading Trust Co., 
141 A. 152, 292 Pa. 327; Dull’s Estate, 
20 A. 418, 187 Pa. 112; Gibson’s Ap- 
peal, 108 Pa. 244; Wolfe’s Estate, 44 
Pa.Co. 603. 


R.I.—Newport Trust Co. v. Johnson, 
UGT ASOL282, 


S.C.—Manigault v. Bryan, 151 S.E. 


199, 154 S.C. 78; Busby v. Busby, 140 
S.E. 801, 142 'S.C. 395; Geiger v. 
Brown, 15 S.C.L. 427; Rochell v. 


Tompkins, 20 S.C.Eq. 114. 


Pe Cold v. Vaughan, 4 Sneed 


Newfoundl.—Kent v. Power, 9 New- 
foundl. 205. 


[a] Bule applied.—(1) Where a 
will gave the residue of the testa- 
tor’s property to his wife ‘during her 
life to be used as her own but sub- 
ject to the following conditions,” 
without making disposition of the re- 
mainder, the widow took a fee-simple 
title to an undivided one-half inter- 
est as heir at law and distributee in 
the residue, including after-acquired 
property, lapsed legacies, and remain- 
ders; and the remaining half of such 
property was distributable at ‘the 
widow’s death among the testator’s 
heirs, determined at fis death, under 
the statute of distribution. Busby v. 
Busby, 140 S.E. 801, 142 S.C. 395. (2) 
Under a will giving the income of one 
half of the remainder of the estate 
to the testator’s wife for life, and at 
her death the remainder of such half 
to his lineal heirs, the reversion in 
fee to such half went to the testator’s 
daughter as heir at law. Barr v. 
Gardner, 102 N.E. 287, 259 Ill. 256. 


{b] Descent subject to divesting. 
—Where a contingent remainder is 
ereated by will, and the fee is not 
otherwise disposed of during the time 
until the happening of the contingen- 
cy, such fee descends in the meantime 
to the testator’s heirs, and when the 
contingency happens it opens to let 
in the remainder. Randolph v. Wil- 
kinson, 128 N.E. 525, 294 Ill. 508; Gray 
Ve Shinn, 127 °N.E: 755, 293° Til. 673 
Matthews v. Andrews, 124 N.E. 871, 
290 Ill. 103; Lewin v. Bell, 120 N.E. 
633, 285 Ill. 227; McCarty v. McCarty, 
119 N.E. 899, 284 Ill. 196; Blakeley v. 
Mansfield, 113 N.E. 38, 274 Il). 133; 
Peterson v. Jackson, 63 N.B. 6438, 196 


Tjl. 40; Harrison v. Weatherby, 54 N. 
BE. 237, 180 Ill. 418; Bates v. Gillett, 
BAMING Hb Oldie Dogme. a2 Sidi Collins: Vv: 


Whitman, 222 S.W. 840, 283 Mo. 383. 


me © So, also, where the 
will gives an estate upon condition but fails to pro- 
vide for a limitation over in case of a breach, the 
property goes as intestate property on failure to 
perform the condition,?® and in the absence of any 
residuary devise or bequest the same rule applies on 
the happening of the condition divesting the fee 
where the will gives an estate in fee subject to being 
Where the testator provides for differ- 
ent disposition of a remainder on the happening of 
either of two contingencies, and a third one happens, 
as to the estate involved, the testator must be deemed 
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terest.?° 
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charged, and, the modification failing, the gift re- 
mains complete as at first;?8 but where the legacy is 
excepted from the devise, a lapse of the legacy does 
not inure to the benefit of the devisee for the reason 
that he never had a complete gift of the whole in- 
Neither does the lapse of a legacy inure 
to the benefit of a person given the opportunity of 
purchasing realty at such an amount as will pay the 
legacies.4° Where a technical charge is created on a 
bequest, for the purpose of paying a gift, which fails, 
not by reason of lapse or of some contingency which 
the testator may have had in mind, but by reason of 


inherent illegality, the next of kin or residuary lega- 


{c]. Right to assign—Under a 
will giving the profits of the testator’s 
business to his widow and children in 
certain ratios until the marriage or 
death of the widow, at which time the 
business was to be sold or kept run- 
ning as a majority of the heirs should 
decide, the testator died intestate as 
to the final disposition of such busi- 
ness, and his heirs took a vested in- 
terest which they could assign with 
profits bequeathed to them. Kempson 
v. Hoskins, 102 A. 673, 88 N.J.Eq. 153 
[aff 104 A. 86, 89 N.J.Eq. 205]. 


34. Schuldt v. Reading Trust Co., 
141 A. 152, 292 Pa. 327; In re Gorgas’ 
Estate, 93 A. 1078. 248 Pa. 343; Gib- 
son’s Appeal, 108 Pa. 244. 


Persons who take in absence of re- 
Siduary clause generally see supra § 


2302. 
35. Mills v. Newberry, 1 N.E. 156, 
112 Ill. 128, 54 Am.R. 213; Linell’s 


Adm’r v. Linell, 21 N.J.Eq. 81. 


36. Brown v. Lane, 92 S.E. 517, 147 
Ga. 1 


37. In re Westlake’s Estate, 266 P. 
714, 83 Colo. 540. 


fa] MDlustration. — Under a will 
disposing of a remainder of trust 
property in a certain manner if the 
testator’s son should not marry and 
died without leaving heirs, and in 
another.manner if he died and left 
heirs, the testator died intestate as 
to the remainder where the son mar- 
ried but died without heirs. In re 
Westlake’s Estate, 266 P. 714, 83 Colo. 
540. 


38. Me.—Huard vy. Hegarty, 119 A. 
609, 122 Me. 206. 


N.J.—Macknet’s Ex’rs v. Macknet, 
24 N.J.Eq. 277. 

N.Y.—In re Seif’s Will, 209 N.Y.S. 
344 od Oe ADD. DAvin 1D dois a a WieinCie tye 
Stanard, 81 N.Y.S: 906, 82 App.Div. 
386; Hillis v. Hillis, 16 Hun 76; In re 
Smith’s Estate, 11 N.Y.S. 783; Van 
Kleeck v. Reformed Dutch Church, 6 
Paige 600 [aff 20 Wend. 457]. 


N.C.—Woods v. Woods, 44 N.C. 290. 


Pa.—Gramling v. Totheroh, 2 
Woodw. 106, 107. 


S.c.—Morton’s Heirs v. Thompson, 
OT SsC- Hq. 380: 


Bng.—Jackson vy. Hurlock, Ambl. 
487, 27 Reprint 318; Wright v. Row, 
1 Bro.Ch. 61, 28 Reprint 984; Re Coop- 
er, 4 De G.M.&G. 757, 53 Eng.Ch. 593, 
43 Reprint 704; Heptinstall v. Gott, 
2 Johns.&H. 449, 70 Reprint 1134; 
Tucker v. Kayess, 4 Kay & J. 339, 70 
Reprint 142; Cooke v. Stationers’ Co., 


tee takes, and not the specific legatee.** 


[§ 2324] 6. Failure of Gift of Proceeds of Sale.*? 
Where the will directs a conversion of real estate, and 
makes a gift of 
fund which fails of its object goes to the party who 
would have been 


the proceeds, that portion of the 


entitled to real estate if unsold,*? 


3 Myl.&K. 262, 10 Eng.Ch. 262, 40 Re- 
print 100: King v. Denison, 1 Ves.&B. 
260, 35 Reprint 102; Kennell v. Ab- 
bott, 4 Ves.Jr. 802, 31 Reprint 416. 


Ont.—Fulton v. Fulton, 24 Grant 
Che 422, 
39. Huard v. Hegarty, 119 A. 609, 


122 Md. 206; Ward v. Stanard, 81 N.Y. 
S. 906, 82 App.Div. 386; In re Smith’s 


Estate, 11 N.Y.S. 783; Gravenor v. 
Hallum, Ambl. 643, 27 Reprint 417; 
Cooke v. Stationers’ Co., 3 Myl.&K. 


262, 10 Eng.Ch. 262, 40 Reprint 100; 
Kennell v. Abbott, 4 Ves.Jr. 802, 31 
Reprint 416. See Dougart’s Succes- 
sion, 30 La.Ann. 268 (it is only when a 
legatee by a particular title is 
charged with the payment of a special 
legacy that he can profit by the lapse 
of the legacy). 


40. In re Champion’s Estate, 15 N. 
Y.S. 768. : 


[a] hus a person to whom under 
a will is given “the first opportunity” 
to purchase real estate of the testator 
“at such an amount as will pay the 
mortgage now existing thereon and 
the following legacies,” does not take 
under the will a beneficial gift of the 
property charged with the payment of 
the mortgage and legacies mentioned, 
but takes merely a right to purchase, 
and therefore if one of the legacies 
referred to lapses he is not entitled to 
the benefit thereof. In re Champion’s 
Hstate, 15 N.Y.S. 768. 


41. Boal v. Metropolitan Museum 
of Art of City of New York, 298 F. 
894 [rev 292 FP. 303]. 

Right of residuary legatee to take 
void, legacies generally see supra § 
2310. 

42. Money given by will to be in- 
vested in real estate see supra § 2313 
note 48 [a]. 

43. Ala.—Johnson v. 
So. 753, 82 Ala. 123. 


pats v. Reilly, 4 Del.Ch. 


Holifield, 2 


T1]l.—Dorsey v. Dodson, 67 N.E. 395, 
203 Ill. 33, 8 Prob.Rep.Ann. 610; John- 
son v. Pendarvis, 248 Ill.App. 406. 
Contra English vy. Cooper, 55 N.E. 687, 
183. "Dll. +203 [aff $3 TWhApps iteqs 
Crerar v. Williams, 34 N.E. 467, 145 
Ill. 625, 21 L.R.A. 454 [aff 44 Ill.App. 
497]. 


Md.—Rizer v. Perry, 58 Md. 112; 
Trippe v. Frazier, 4 Harr.&J. 446. 


N.Y.—Betts v. Betts, 4 Abb.N.Cas. 
317, 57 How.Pr. 355 note. 


N.C.—McCorkle v. Sherrill, 41 N.C. 
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unless the testator intended otherwise;4* but it 
has beén held that, where the will directs the ex- 
ecutors to dispose of the testator’s land within a cer- 
tain time after his death, a void devise of the real 
estate will be treated as personal property from the 
death of the testator and pass as such to those en- 
titled to it.4® Where personal property is directed 
to be sold the proceeds go to the next of kin upon 
failure of the testamentary disposition.*® It has 
been held that where the will directs land to be so!d 
to pay a legacy which is void, the land should not be 
sold, but descends to the heirs.47 


[§ 2325] 7. Void Condition. A void condition 
against alienation, it has been held, leaves the first 
taker with a fee.*® 


[§ 2326] 8. Breach of Condition Subsequent. If 
there is a breach of condition subsequent in a devise 
of land resulting in a forfeiture of the estate, it pass- 
es to the heirs of the testator.*® 
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[§§ 2324-2328 


Where, under the will, there is a suspension of the 
vesting of property,°® or of a sale directed for the 
benefit of certain persons,°! the property or interest 
goes as undisposed of to the heirs or devisees during 
the period of suspension. So, where a will is con- 
tested,°? it has been held that the lands devised there- 
in vest ad interim in the heirs.®? 


[§ 2328] 10. Refusal of Legacy or Devise Charged 
with Payments. The refusal of a legatee to accept a 
legacy given to him on condition of making certain 
payments does not defeat the legatory charges upon 
the property, but the executor as trustee is bound to 
see such charges satisfied as far as the particular es- 
tate upon which they are charged will enable him to 
do,°* unless other provision for refusal to take is 
made in the will,®® but on the refusal by a devisee of 
a devise charged with the payment of debts, funeral 
and testamentary expenses and pecuniary legacies, 
the property descends to the heir at law, although it 
is chargeable in equity with the payment of debts and 


[§ 2327] 9. Suspension of Vesting or Sale. | legacies.5¢ 
173; Lindsay v. Pleasants, 39 N.C. 48. Ernst v. Shinkle, 26 S.W. 813, N.Y.—Garvey v. McDevitt, 72 N.Y. 
320; Henderson v. Wilson, 16 N.C.| 95 Ky. 608, 16 Ky.L. 179; Hartman ¥. | 556; Catton v. Taylor, 42 Rarb. 578; 
309. Herbine, 7 Pa.Co. 630. Germond v. Jones, 2 Hill 569; Jack- 
Pa.—Muderspaugh’s Estate, 80 A.| 49. Nolfe v. Byrne, 219 S.W. 1, 142 | 50 Vv- Burr, 9 Johns. 104. 
870, 231 Pa. 376; In re Pullinger’s Es- | Tenn. 309. N.C.—Beam v. Jennings, 89 N.C. 


tate, 48 Pa.Super. 630; Pullinger’s 
Est., 20 Pa.Dist. 729; Hallowell’s Est., 
9 Pa.Dist. 96; Worsley’s Est., 16 Pa. 
Co. 3238; Adams’s Hst., 9 Pa.Co. 664. 


Eng.—-Ackroyd v. Smithson, 1 Bro. 
Ch, 503,28" Reprint) 1262; “Smith v. 
Claxton, 4 Madd. 484, 56 Reprint 784. 
But see Durour v. Motteaux, 1 Ves. 
321, 27 Reprint 1057 (holding that 
proceeds pass as personalty). 


[a] How heir takes.—When land 
is devised to be sold, and there is a 
partial failure of the purpose of the 
devisor, but there remains some pur- 
pose of the devisor to be answered by 
a sale, then the heir takes the benefit 
of the partial failure. He takes it, 
however, aS money. Where there is 
a total failure, the heir takes the land 
as real estate. Betts v. Betts, 4 Abb. 
N.Cas. (N.Y.) 317, 57 How.Pr. 355 
note; Smith v. Claxton, 4 Madd. 484, 
56 Reprint 784. See Davis’ Appeal, 
34 Leg.Int. (Pa.) 194 (holding that 
heir takes property as converted by 
the terms of the will). 


[b] Interest was not allowed upon 
money arising from the proceeds of 
real estate, and inherited by the 
testator’s heirs, on account of the 
lapse of legacies, to pay which the 
sale was made. Betts v. Betts, 4 Abb. 
NiGas: -GN.Y.) (317) 57 How.Pr. 355 
note. 


Right of residuary beneficiary to 
take lapsed or void devise see supra 
§ 2313. 


44. Gallagher v. Rowan’s Adm’r, 
11 S.E. 121, 86 Va. 823. 


45. Milwaukee Protestant Home 
for Aged v. Becher, 58 N.W. 774, 87 
Wis. 409. 


46. Hudson vy. Pierce, 43 N.C. 126; 
Peay & Pickett v. Barber, 10 S.C.Hq. 
95. 


47. McHugh v. McCole, 72 N.W. 
631, 97 Wis. 166, 65 Am.S.R. 106, 40 
L.R.A. 724. See Patton v. Patton, 39 
Ohio St. 590 (where a testator directs 
the sale of real estate for the purpose 
of paying a void bequest, and no dis- 
position over is made of the property 
by the will, it descends to the heir 
as land). 


50. Conn.—Bulkley v. Bulkley, 1 
Root 78. 


POW gage euler. v. Chittenden, 4 Iowa 


Ky.—Moxley v. Moxley, 18 B.Mon. 
167; May’s Heirs v. Hill, 5 Litt. 307; 
May’s Heirs v. Slaughter, 3 A.K. 
Marsh. 505; Montague v. Carneal, 1 
A.K.Marsh. 351. 


Miss.—Cohea v. Jemison, 10 So. 46, 
68 Miss. 510. 


N.J.—Haring v. Margroff, 123 A. 
ZO, 1D) IN Jeb Oioios 


N.Y.—Jackson v. Winne, 7 Wend. 
47, 22 Am.D. 563; Rogers v. Ross, 4 
Johns.Ch. 388, 8 Am.D. 575. 


Pa.—Morton v. Funk, 6 Pa. 483; 
Chambers v. Wilson, 2 Watts 495. 


Tenn.—Epperson v. White, 299 S. 
ve 812." 156 Denny 155; 57 Aw R: 
01. 


Pony re Galbraith, 12 Sask.L. 


[a] For example, where land is 
devised to such of the executors as 
Should qualify. May’s i 
Slaughter, 3 A.K.Marsh. (Ky.) 505. 


[b] Rents and profits of land go 
to the heirs while the vesting of 
the property therein is suspénded. 
In re Galbraith, 12 Sask.L. 359. 


[ec] Springing use.—Where a will 
devises property on a contingency to 
arise in the future, by way of spring- 
ing use, and makes no disposition of 
it in the interim, title vests in the 
testator’s heirs, subject to being di- 


vested. Haring v. Margroff, 123 A. 
257, 95 N.J.Hq. 553; “Hpperson -v. 


White, 299 S.W. 812, 156 Tenn. 155, 
of “AsO. 601" 


[ad] Nature of heir’s estate.—The 
heir takes, it has been said, as trus- 
tee in such case for the devisee. 
Jackson v. Winne, 7 Wend. (N.Y.) 47, 
22 Am.D. 563; Rogers v. Ross, 4 
Johns.Ch. (N.Y.) 388, 8 Am.D. 575. 


51, U.S.—Lindenberger yv. Matlack, 
15 F.Cas.No. 8,360, 4 Wash.C.C. 278. 


N.J.—Fluke v. Fluke’s Ex’rs, 16 N. 
J.Eq. 478. 
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451; Ferebee v. Proctor, 19 N.C. 439. 


Pa.—Adams’ Estate, 23 A. 1072, 24 
A. 189, 148 Pa. 394 [rev 9 Pa.Co. 664]; 
Hallowell’s Estate, 9 Pa.Dist. 90. 


sees v. Ferguson, 11 S.C.L. 


[a] Thus land directed by a testa- 
tor to be sold, but not devised for that 
purpose, descends to the heir until 


a sale. Ferebee v. Proctor, 19 N.C. 
439. 
52. See supra §§ 667-681 in 68 C.J. 
53. Floyd v. Herring, 64 N.C. 409. 
54. Macknet’s Ex’rs v. Macknet, 24 
N.J.Eq. 277; Wheeler v. Lester, 1 


Bradf.Surr. (N.Y.) 293. 


{a] Thus, where the testator be- 
queathed five hundred dollars to his 
wife to purchase mourning anparel 
for herself and the testator’s daugh- 
ter, and the wife refused to accept 
the provision, it was held that the 
daughter was entitled to one half of 
the amount, to be held in trust for her 
by the executors. Macknet’s Ex’rs 
v. Macknet, 24 N.J.Eq. 277. 


Non-acceptancs of devise as not 
effecting extinguishment of charge of 
Tee ACY, thereon generally see infra § 
2540. 


55. Re Goulet, 10 Ont.L. 197, 6 
Ont.W.R. 161. 


{a] Tllustration. — Where a will 
devised property to A on condition 
that he pay one thousand dollars to- 
ward extinguishment of mortgages 
on the testator’s property and if he 
failed to do so then the property to 
go to B whose devises were then to 
be charged with payment of a five 
hundred dollar legacy to A, upon A’s 
refusal of the devise B takes free of 
the thousand dollar charge but sub- 
ject to the five hundred dollar one. 
ae Goulet, 10 Ont.L. 197, 6 Ont.W.R. 


56. Dill v. Wisner, 88 N.Y. 153. 
But see Sotek v. Sotek, 97 N.E. 656, 
253 Ill. 302 (holding that, where a 
devise of a house was charged with 
certain legacies and with the right of 
the testator’s widow to make her 
home therein, upon refusal of devisees 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§ 2329] 11. Testamentary Provision in Case of 
The testator may provide by 
gift over for the contingency of the lapse or failure 
of a legacy or devise in which ease the will of course 
governs;°> but directions for devolution in case of 
the failure of gifts for certain specified reasons will 
not apply where a gift fails for a reason not enumer- 
ated by the testator,°® and provisions governing dev- 
olution in ease of the lapse of certain gifts are not 
applicable where others lapse.®° In construing a will 
it will be concluded that the testator contemplated 
and made provision for a lapse only when there is a 


Lapse or Failure.®’ 


elear intimation to that effect.®! 


to accept it became an intestate es- 
tate in which the widow had a home- 
-stead right). 

Heir taking subject to any burden 
imposed by valid portion of will see 
supra § 2301. 


57. Exclusion from 
clause see supra § 2311. 


58. U.S.—Sickles v. New Orleans, 
80 F. 868, 26 C.C.A. 204. 


Ala.—Wood v. Cantrell, 140 So. 345, 
224 Ala. 294. 


Cal.-—In re Neil’s Estate, Myr.Prob. 
ioe 


residuary 


Colo.—Board of Regents of State 
University v. Wilson, 131 P. 422, 54 
Colo. 510. 


Conn.—Pinney v. Newton, 33 A. 591, 
66 Conn. 141; Bill v. Payne, 25 A, 354, 
62 Conn. 140. 

D.C.—Capron v. Capron, 
340. 

Iil.— Brill v. Green, 147 N.E. 446, 
316 IM. 583. 


Mass.—Pollock v. Farnham, 31 N.E. 
398, 156 Mass. 388. 


Miss.—Garnett v. Cowles, 39 Miss. 


Itt ADCOR 


N.J.—Aitken v. Sharp, 115 A. 912, 
93 N.J.Eq. 336. 


N.Y.—In re Merrill’s Estate, 204 N. 
Y.S. 47, 208 App.Div. 649 [aff 147 N.E. 
176, 239 N.Y. 517]; Edson v. Bartow, 
41 N.Y.S. 723, 10 App.Div. 104 [mod 
on other grounds 48 N.E. 541, 154 N.Y. 
199, 61 Am.S.R. 609, rearg den 49 N.E. 
1096; 154 N.Y. 768]; In. re Gross- 
man’s Will, 227 N.Y.S. 470, 131 Misc. 
526; In re Kenny’s Will, 220 N.Y.S. 
188, 128 Mise. 553; In re Merritt’s 
Will, 209 N.Y.S. 243, 124 Misc. 709; 
Fairchild v. Edson, 25 N.Y.S. 937, 5 
Misc. 451 [aff 28 N.Y.S. 401, 77 Hun 
298 (aff 48. N.E. 541, 154 N.Y. 199, 61 
Am.S.R. 609, rearg den 49 N.E. 1096, 
154 N.Y. 768) ]. 


Pa.—In re Bailey’s Estate, 135 A. 
109, 287 Pa. 478; Fisher v. Redsecker, 
19 Pa. 113; Boyd’s Heirs v. Bigham, 
4 Pa. 102; In re Patton’s Estate, 79 
Pa.Super. 314; O’Donnel’s Estate, 39 
Pa.Co. 687; In re-Patterson, 23 Pa. 
Dist MOSS. 


R.I.—Brown v. Hawkins, 59 A. 78, 
26 R.I. 400. 
S:C.—“Craigzv.. Beatty,) 11 S.C. 375. 


Tenn.—Milligan v. Greeneville Col- 
lege, 2 S.W.(2d) 90, 156 Tenn. 495. 


See Stevenson v. Wachovia Bank & 
Trust Co., 161 S.E. 728, 202 N.C, 92 
(intention of the testator determines 
disposition of a lapsed legacy). 


[a] Effect given particular provi- 
sions.—(1) A provision giving neph- 
ews and niece “hereinabove men- 
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tioned” part of a trust which char- 
ity could not take referred to all 
nephews and-niece mentioned in the 
will. In re Grossman’s Will, 227 N.Y. 
S. 470, 131 Mise. 526. (2) <A provi- 
sion directing an alternative disposi- 
‘ion, if any provision of the will 
should be adjudged invalid, refers to 
invalidity at the time of the death 
of the testatrix. In re Kenny’s Will, 
220 N.Y.S. 188, 128 Mise. 553. (3) A 
provision charging the devisee with 
a trust to support the widow and pro- 
viding on breach thereof that the 
property be surrendered to the wife is 
a devise over to the wife on failure 
of the devisee’s defeasible estate. 
Wood v. Cantrell, 140 So. 345, 224 
Ala. 294. 


[b] Right of substituted legatee. 
—A. ‘testator bequeathed a sum of 
money to “The Children’s Progressive 
Lyceum connected with the San Fran- 
cisco Association of Spiritualists,” 
and further provided that if, at the 
time of his death, the association had 
ceased to exist, the legacy should go 
to the British benevolent society. 
The association had ceased to exist 
at the death of the testator, but after 
his death the persons who had consti- 
tuted the old association incorporat- 
ed, under the name of the San Fran- 
cisco spiritual union, which received 
the lyceum under its care. It was 
held that the right of the British 
benevolent society to the legacy be- 
came vested upon the death of the 
testator and before the incorporation 
of the spiritual union, and therefore 
the British benevolent society was 
entitled to the legacy. In re Neil’s 
Estate, Myr.Prob. (Cal.) 79. 


[ec] Refusal equivalent to for- 
feiture.—A testator left legacies to 
three charitable corporations, but pro- 
vided that if the beneficiaries ever 
committed any act or gave any Sup- 
port to prohibition, local option, or 
any other scheme for the total sup- 
pression by law of the liquor traffic, 
or committed any act against any per- 
son of good moral character by reason 
of his being engaged in the manufac- 
ture or sale of, or using temperately, 
such liquors, then the legacies should 
be forfeited and void and were to be 
paid over to the trustees of a certain 
library. The three charitable corpo- 
rations, by vote of their directors, 
renounced the legacies on the ground 
“that they could not conscientiously 
aecept a legacy with such a condition 
annexed thereto.” It was held that 
this renunciation was equivalent to 
an adjudicated forfeiture of the lega- 
cies and that the library was entitled 
to such legacies. White’s Estate, 34 
A. 321, 174 Pa. 642. 


59. In re Kenny’s Will, 220 N.Y.S. 
U88, 128 Misc. 553; Betts v.. Betts, 4 
Abb eN Cas. sQNa Yo) todo (8 EDO Waller 


*By S. BoyD DARLING (§§ 2330-2457). 


[§ 2330] K. Election*®?—1. Definition, 
and Statement of Principle. 
tion imposed upon a party to choose between two 
inconsistent or alternative rights or claims in cas- 
es where there is a clear intention of the person from 
whom he derives one that he should not enjoy both,®* 
the principle being that one shall not take any ben- 
eficial interest under a will, and at the same time 
set up any right or claim of his own, even if legal 
and well founded, which would defeat or in any 
way prevent the full effect and operation of every 
part of the will.¢* The principle underlying the doc- 
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Nature, 
Election is the obliga- 


355 note. 
60. Aiken v. Ripley, 109 N.E. 359, 
221 Mass. 444. 


ven Cowley v. Knapp, 42 N.J.Law 


Construction against intestacy gen- 
erally see supra § 1147. 


62, Cross references: 


Acceptance or renunciation of devise 
or legacy see supra §§ 2158-2169. 


Acts or circumstances amounting to 
election to take under will see infra 
§§ 23938-2402. 


Acts or circumstances amounting to 
election to take against will see in- 
fra §§ 2403, 2404. 


Estoppel by acceptance of devise or 
legacy as to claimants other than 
heir see supra § 2162. 


Remedies of widow in action to con- 
strue will see supra § 1994. 


Resulting in compensation, not for- 
feiture see infra § 2454. 


63. Burns y. First Nat. Bank, 136 
N.E. 695, 304 Ill. 292; McDermid v. 
Bourhill, 199 P. 610, 101 Or. 305, 22 A. 
L.R. 428; Dunn, v.. Vinyard, ..(Tex: 
Commn.App.) 251 S.W. 1043, 1046 
[mod (Civ.App.) 234 S.W. 99]; Rau 
vy. Krepps, 133 S.B. 508, 101 W.Va. 344. 


“An election means that a legatee 
or devisee under a will is put to the 
choice of accepting the beneficial in- 
terest offered by the donor in lieu of 
some estate which he is entitled to, 
but which is being taken from him 
by the terms of the will.” Dunn y. 
Vinyard, supra. 


64. U.S.—Warner v. Commissioner 
of Internal Revenue, 66 F.(2d) 403. 


Ark.—McDonald v. Shaw, 121 S.W. 
935, 92. Ark. 15, 28 TRAINS) 657 


Cal.—In re Moore’s Estate, 216 P. 
981, 62 Cal.App. 265. 


Conn.—Farmington Sav. Bank vy. 
Curran, 44 A. 473, 72 Conn. 342. 


beers v. McGinnis, 1 Ga. 
6. 


Ill.—Alward v. Woodard, 146 N.E. 
154, 315 Ill. 150; Palenske v. Palenske, 
118 N.E. 46, 281 Ill. 574; Carper v. 
Crowl, 36 N.E. 1040, 149 Ill. 465. 


Ky.—Lossie v. Central Trust Co. of 
Owensboro, 292 S.W. 338, 219 Ky. 1; 
Dickson y. Dickson, 202 S.W. 891, 180 
Ky. 423, L.R.A.1918F 765. 


Mo.—Austin vy. Collins, 297 S.W. 36 
317 Mo. 435; Lindsley v. Patterson, 
177 S.W. 826, L.R.A.1915F 680. 


N.Y.—In re McGrath’s Estate, 222 
N.Y.S. 262, 129 Mise. 514. 
Tex.—House v. Rogers, (Civ.App.) 

S.W.(2d) 414 [aff (Commn.App.) 
S.W.(2d) 1111]; Furche vy. Sailer, 


, 
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trine of election is not statutory,*® but is purely 
equitaple,®* and was originally derived from the eiv- 
il law,°? although in some states there are statutes 
declaratory of, or applying, the equitable principle 
The doctrine of election is 
generally regarded as being founded on the inten- 


to particular cases.®® 


tion of the testator.®® 


[§ 2331] 2. Right of, and Necessity for, Election 
In order to render an election 
necessary there must be a plurality of gifts or of 
remedies,’° their validity must be established,‘* and 
their inconsistency proved.’?. It must appear in the 


—a. General Rule. 


(CiveA pp.) « 8 “SIWa(2d)) 334 | [rev 
(Commn.App.) 22 S.W.(2d) 1065]. 


W.Va.—Wiley v. Ball, 79 S.E. 659, 
72 W.Va. 685. 


Ont.—Snider y. Carlton, 35 Ont.L. 
246. 


“Election under a will consists in 
the exercise of choice offered a devi- 
see or legatee of either accepting 
what is given by the will and sur- 
rendering some claim or right or prop- 
erty which the will undertakes to dis- 
pose of, or of retaining such claim, 
right, or property and rejecting the 
provision made by the will. If there 
is such a claim inconsistent with the 
provision of a will, the testator does 
not intend that the beneficiary shall 
enjoy both the right or property 
claimed and what is given by the will. 
His intention being that all the provi- 
sions of the will shall take effect, a 
beneficiary cannot accept that which 
is given by the will, and set up any 
right or claim, however legal or well 
founded it may have been, which 
would defeat or prevent a full opera- 
tion of the will.’’” Burns v. Virst Nat. 
PD Oe Joliet, 186 N.E. 695, 696, 304 
Ill. 292. 


“The doctrine of election rests upon 
the eguitable grounds that no man 
can be permitted to claim inconsistent 
rights with regard to the same sub- 
ject, and that any one who asserts an 
interest under an instrument is bound 
to give full effect, so far as he can, 
to that instrument. Or, as it is some- 
times expressed, he who accepts a 
benefit under a deed or will must 
adopt the contents of the whole in- 
strument, conforming to all of its 
provisions and renouncing every right 
inconsistent with it.” In re Moore’s 


Estate, 216 P. 981, 988, 62° Cal.App. 
265. 
65. Palenske y. Palenske, 118 N.E. 


46, 281 Ill. 574. 


66. Davis v. Mather, 141 N.E. 209, 
309 Ill. 284; Pillsbury v. Early, 252 
Ill.App. 620; Gretton v. Haward, 1 
Swanst. 409, 425 note a, 36 Reprint 
443; Stoddard v. ‘Williams, (B.C.) 
Erozel et «Dott: Real 13;, 


[a] Discussion of cases on equita- 
ble nature of election see Ambrose v. 
Dugg, 175 N.E. 691, 123 Ohio St. 433, 
74 A.L.R. 449. 


67. 
496; 


McGinnis v. McGinnis, 1 Ga. 
Pillsbury v. Early, 252 Ill.App. 
620; Dillon v. Parker, 1 Swanst. 396 
note, 86 Reprint 436. 


68. Widow’s right to elect see in- 
fra” § 2338, 
69. See infra § 2331. 


70. Hamill v. Hamill, 159 A. 247, 
162 Md. 159, 82 A.L.R. 878; Wiant v. 
Lynch, 140 S.E. 487, 104 W.Va. 507. 


[a] Where only one right exists, 
and the other is a mere supposed 
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will that there was a clear intention on the part of 
the testator,” either express’* or implied,*® to dis- 
pose of property over whose disposition he has not, 
as against the party put to his election, the power of 
disposal, and that the testator has made a valid gift 
of other property absolutely and actually owned by 


him to the person with whose property he has thus 


right, there is no choice to be made 
and the doctrine does not apply. Fer- 
guson v. Holborn, 211 P. 9538, 106 Or. 
566. ; 

[b] Gaveat to probated will may 
be prosecuted by a beneficiary there- 
under who is also heir at law of the 
testator and beneficiary for a larger 
amount under an earlier unprobated 
will, without being required to re- 
nounce his rights as heir at law or as 
beneficiary under the unprobated will, 
there being in the case no question 
of plurality of: gifts or of remedies. 
Hamill v. Hamill, 159 A. 247, 162 Md. 
159, 82 A.L.R. 878. 


71. Elmore v. Carter, 124 N.E. 582, 
289 Ill. 560; McGehee v. McGehee, 127 
S.E. 684, 189 N.C. 558. 


[a] Unenforceable claim against 
the will cannot be made the basis of 


election. Pillsbury v. Barly, 252 Ill. 
App. 620. 
[b] Claim under will that is void 


cannot be made the basis of election. 


McGehee vy. McGehee, 127 S.E. 684, 
189 (N.C. 558. 
72. Rosborough v. St. Andrew’s 


Church, 55 Can.S.C. 360. 


[a] No inconsistency exists bhe- 
tween: (1) A claim under a contract 
to support and a devise under a will. 
Johnson y. Hayes, 77 S.E. 738, 139 Ga. 
218. (2) A claim under a will and a 
claim to other property which the will 
does not purport to cover. Hoffman 
v. Hoffman, 219 N.W. 311, 205 Iowa 
1194; Hottenstein’s Estate, 6 Pa.Dist. 
&Co. 464. (3) A contract right to 
two thirds and a devise of the remain- 
ing one third of the property. Man- 
chester v. Loomis, 195 N.W. 958, 198 
N.W. 102, 197 Iowa 1049. (4) A deed 
and a subsequent will of the same 
property to the same person. Wilkin- 
son v. Tuggle, 115 S.BK. 485, 154 Ga. 
810. (5) A mortgage claim and a 
devise of the same property. Daw- 
son v. Taylor, 55° App.D.C. .237, 4 Kk. 
(2d) 430. (6) A provision in a will 
that the mortgage upon a certain tract 
of land shall be paid out of the estate 
and a former contract by the testa- 
tor to convey the land to another so 
as to require an election. Cobb v. 
MacFarland, 127 N.W. 377, 87 Neb. 
408. (7) A provision in a will that 
the mortgage upon a certain tract of 
land shall be paid out of the estate 
and former contract by the testator 
to convey land to another. Cobb v. 


MacFarland, supra, 


73. Conn.—Jackson y. Bevins, 
A. 899, 74 Conn. 96. 


Ga.—McGinnis v. McGinnis, 1 Ga. 
496. 


Ind.—Moore v. Baker, 30 N.H. 629, 4 
Ind.App. 115, 51 Am.S.R. 203. 
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Iowa.—Manchester vy. Loomis, 195 
roe He 958, 198 N.W. 102, 197 Iowa 


dealt,7* the will thus showing an intention on the 
part of the testator that the beneficiary shall choose 
whether he will keep that which is already his or 
renounce it and take in lieu thereof that which the 
testator gives him,*? or a situation in which such 


Md.—Smith v. Smith, 77 A. 975, 113 
Md. 495, 31 L.R.A.N.S. 922, 140 Am. 
S.R. 435. 


N.Y.—Jurgensen y. Dana, 146 N.Y. 
S. 1001, 162 App.Div. 42 [mod 143 N. 
Y.S. 67, 81 Misc. 431]; Walker v. Tay- 
lor, 44 N.Y.S. 446, 15 App.Div. 452; 
Matter of Noyes, 5 Dem.Surr. 309. 


S.C.—Hunter v. Mills, 6 S.E. 907, 
29 S.C. 72. 


Tenn.—Bible v. Marshall, 52 S.W. 
1077, 103 Tenn. 324. 
Tex.—Dunn vy. Vinyard, (Commn, 


App.) 251 S.W..1043 [mod (Civ.App.) 
234 S.W. 99]; Packard v. De Miranda, 
(Civ.App.) 146 S.W. 211. 


Va.— Waggoner vy. Waggoner, 68 S. 
E. 990, 111 Va. 325, 30 L.R.A.N.S. 644 
and note. 


Wash.—Herrick v. Miller, 125 P. 
974, 69 Wash. 456 [aff 134 P. 189, 74 
Wash, 699]. 


W.Va.—Rau v. Krepps, 133 S.E. 
508, 101 W.Va. 344; Bennett vy. Harper, 
15 S.E. 143, 36 W.Va. 546. 


Eng.—In re Vardon, 31 Ch.D. 275. 


Can.—Rosborough v. St. Andrew’s 
Church, 55 Can.S.C. 360. 


B.C.—Stoddard v. Williams, [1923] 
iL DomabeRed is, 


“The ground, on which courts have 
proceeded in compelling an election 
is that purposes of substantial justice 
require the carrying into effect of the 
full intention of the testator. It was 
incumbent upon Miss Cottam, there- 
fore, if she accepted the benefits of 
the testator’s will, to ‘conform and 
give. effect to’ all _ its provisions.” 
ett eaere Noyes, 5 Dem.Surr. (N.Y.) 


74 Marshall’s Creditors v. Mar- 
shall’s Estate, 14. S.W.(2d) 168, 227 
Ky. 764; Nutt v. Nutt, Freem. (Miss.) 
128; Sanford v. Goodell, 31 N.Y.S. 
490, §2 Hun 3869 [rev 28.N.Y.S. 129, 
7 Misc. 334]; Melchor v. Burger, 21 
N.C. 634. ‘ 


75. Waggoner v. Waggoner, 68 S. 
E. 990, 111 Va. 325, 80 L.R.A.N.S. 644. 


[a] _ Where testator having undi- 
vided interest in property devised the 
property specifically to his codwner, 
the devisee must elect between his 
own interest and the interest devised. 
Waggoner vy. Waggoner, 68 S.E. 990, 
111 Va. 325, 30 L.R.A.N.S. 644. : 


76. Williams v. Williams, 151 P. 
10, 170 Cal. 625; Walker v. Taylor, 
44 NUYS: 446, 15 App.Div. 452; Hunter 
v. Mills, 6 S.E. 907, 29 S.C. 72. 


77. Creswell’s Lessee vy. Lawson, 7 
Gill & J. (Md.) 227; Waters v. How- 


? 


ea 


ard, 1 Md.Ch. 112; Havens v. Sackett, . 


15 N.Y. 365; Damuth v. Lee, 51 N.Y. 
S. 648, 29 App.Div. 26 [aff57 N.E. 743, 
163 N.Y. 478]; Walker v. Taylor, 44 
N.Y.S. 446, 15 App.Div. 452; Lewis v. 
Lewis, 33 Pa. 66; Candor’s Appeal, 


Yor later cases. developments and changes in the law see Annotations, same title and section number. 
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intention is conclusively presumed,7® the question of 
the testator’s mistake or ignorance of facts affecting 
ownership of such property being immaterial.7® 
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Election cannot be required of a person whose prop- 


erty was not given away by the testator,8° or who 
failed to receive under the will any property actu- 
nor can election be re- 
quired where the testator presumably devised mere- 
ly his own property,*? or his own interest in prop- 
erty,®* as in the case of a gift of property in gener- 
al terms** or to a residuary devisee or legatee;%® 
but election may be required of a specifie legatee*® 
or of a residuary legatee who is also a specific lega- 


ally belonging to him;%t 


27° Pa. 119; Rosborough y. St. An- 
drew’s Church Trustees, 44 N.B. 153. 


78. McGinnis v. McGinnis, 1 Ga. 
496, 503. 


“The truth is, that where a testa- 
tor gives to a legatee the property of 
a third person, believing it to be his 
own, aS was probably the case in this 
instance, and at the same time be- 
queaths a pecuniary benefit to the 
owner, the testator himself can never, 
in the very nature of things, intend 
to put the party to his election; and 
the modern doctrine is, that it is suf- 
ficient to raise a case of election, that 
the testator does dispose of property 
which is not his own; nor is any in- 
quiry necessary whether he did so, 
knowing it not to be his own, or 
whether he did so under the errone- 
ous: impression that it was his own; 
and the court wil] not speculate on 
it.’ McGinnis v. McGinnis, supra. 


79. Moore’s Estate, 216 P. 981, 985, 
62 Cal.App. 265. 


‘It is of no moment that he was 
mistaken in his belief that the lot was 
not the common property of himself 
and wife. His intention to devise the 
lot as an entirety, regardless of any 
right which might be asserted on be- 
half of the marital community, is the 
controlling factor. It is the testator’s 
intention, and not the ground upon 
which that intention rests, that must 
control in the interpretation of his 
will. A mistaken belief on the part 
of a testator that he has the unre- 
stricted power to dispose of the prop- 
erty absolutely is immaterial.” 
Moore’s Hstate, supra. 


Knowledge of facts and legal rights 
by person entitled to elect see infra 
§ 2392. 


so. Rucker v. Maddox, 41 S.E. 68, 
114 Ga. 899; Bennett v. Harper, 15 
S.E. 143, 36 W.Va. 546. 


[a] One who claims a cestui que 
trust’s interest in property of which 
the testator was trustee, and also as 
beneficiary under the will, is not put 
to his election, there being nothing 
in the will to indicate that the testa- 
tor thereby disposed of any property 
not his own. Rucker v. Maddox, 41 
S.E. 68, 114 Ga. 899. 


[b] Gift to wife of distributive 
share of testator’s estate is not a tes- 
tamentary provision in her favor 
which she must waive before taking 
under statute. McDonough vy. Has- 
kell, 149 A. 72, 84 N.H. 229. 


81. Bennett v. Harper, 15 S.E. 143, 
36 W.Va. 546. 

82. In re Wickersham, 70 P. 1076, 
71 P. 437, 138 Cal. 355. 

83. Baker v. Litton, 143 N.E. 64, 
311 Ill. 453; Elliott’s Adm’x v. Pres- 
byterian Church of Bardstown, 284 S. 
W. 1029, 215 Ky. 149; Pratt v. Doug- 
las, 38 N.J.Eq. 516. 


“The difficulty of ascertaining the 
testator’s intent is generally, if not 
always, greater where he has a par- 
tial or limited interest in the property 
devised than where he undertakes to 
dispose of property in which he has 
no interest whatever. In the former 
case the presumption is that he in- 
tended to dispose of that which he 
might properly devise, and nothing 
more; and this presumption will al- 
ways prevail unless the intention is 
elearly manifested by demonstration 
plain, or necessary implication, on the 
part of the testator to dispose of the 
whole estate. Where he has only a 
limited or conditional interest in the 
property which he affects to dispose 
of by will, as, for instance, where it 
is community property, and he uses 
general words in disposing of it, such 
as ‘all my estate,’ ‘all my lands,’ and 
the like, no question of election aris- 
es. In such cases the, testator’s lan- 
guage can have full effect when ap- 
plied only to that share or interest of 
which he has: the absolute power of 
disposal, and he will be presumed to 
have intended to give only that estate 
or interest which is thus subject to 
his testamentary power.” Moore’s 
Estate, 216 P. 981, 62 Cal.App. 265, 272. 


84 Inre Prager, 137 P. 37, 166 Cal. 
450; In re Gilmore, 22 P. 655, 81 Cal. 
240; McFadden v. Dale, 116 S.E. 596, 
155 Ga. 256; Job Haines Home for 
Aged People y. Keene, 101 A. 512, 87 
N.J.Eq. 509. 


@5. Silvey’s Estate, 42 Cal. 210; 
McGinnis v. McGinnis, 1 Ga. 496. 


86. Cal.—In re Moore’s Estate, 216 


P. 981, 62 Cal.App. 265. 
Ill.—Baker vy. Litton, 143 N.E. 64, 
311 Ill. 453; Ditch v. Sennott, 7 N.E. 


636, 117 Ill. 362. 


Tex.—Smith v. Butler, 19 S.W. 1083, 
85 Tex. 126; Zinn v. Farmer, (Civ. 
App.) 243 S.W. 523; Skaggs v. Deskin, 
(Civ.App.) 66 S.W. 793. 


Va.— Waggoner v. Waggoner, 68 
S.E. 990, 111 Va. 325, 30 L.R.ANIS. 
644; Penn v. Guggenheimer, 76 Va. 
839, 847. 


Wash.—Herrick v. Miller, 125 P. 
974, 69 Wash. 456 [aff 134 P. 189, 74 
Wash. 699]. 


“A case of election does arise, how- 
ever, when the testator, haying an un- 
divided or partial interest in an es- 
tate, devises it specifically, thus in- 
dicating a purpose to bestow it as an 
entirety. Where the_ testator 


proposes to give the whole thing it-. 


self, using language which, by reason- 
able intention, must necessarily de- 
seribe and define, the whole corpus of 
the thing in which his particular in- 
terest exists as a distinct and identi- 
fied piece of property, then an inten- 
tion to bestow the whole, and not 
merely the testator’s individual share, 
must be inferred, and a case for an 
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The right of a person otherwise entitled to 
elect is not defeated by his nonresidence,®® but it 
may be by his conduct.®® 


[§ 2332] b. What Law Governs. 
regard to the personalty of a testator is governed by 
the law of the testator’s domicile,?® while with re- 
spect to realty the law of the place where the land 
is located governs.°+ However, a renunciation of the 
will in the state of testator’s domicile has been held 
operative as to lands in other states,°? although there 
is contrary authority.°% 
the will in one state has been held to preclude®* and 


Election with 


Similarly, an acceptance of 


election arises.’ Penn y. Guggen- 


heimer, supra. 
Sit McGinnis vy. McGinnis, 1 Ga. 


cane entitled to elect see infra § 
371. 


88. In re Owsley’s Estate, 142 N. 
W. 129, 122 Minn. 190. 


89. See infra §§ 2338, 2361. 


90. Wilson v. Cox, 49 Miss. 538; 
Polling v. Bolling, 14 S.E. 67, 88 Va. 
524. 

91. Ark.—Apperson vy. Bolton, 
Ark. 418. 


N.J.—Van Arsdale vy. Van Arsdale, 
26 N.J.Law 404. 


Minn.—In re Owsley’s Estate, 142 
Now. 129, 0122. Minn: 41:90: 


N.Y.—Roessle v. Roessle, 148 N.Y. 
S. 659, 163 App.Div. 344. 


Ohio.—Jennings 
Ohio St. 56. 


R.I.—Atkinson v. 
725. 


92. In re Owsley’s Estate, 142 N. 
W. 129, 122 Minn. 190; Wilson v. Cox, 
49 Miss. 5388; Mettler vy. Warner, 152 
N.W. 327, 98 Neb. 111. 


[a] Fact that husband has merely 
asserted adverse claim to property in 
another state disposed of by the wife’s 
will does not amount to a renuncia- 
tion of the will, so as to affect the 
title to property in Kentucky, where 
the will is probated, although it 
might have that effect under the laws 
of such other state. Gillespie vy. Bois-. 
seau, 64 S.W. 730, 23 Ky.L. 1046. 


93. Rannels v. Rowe, i166 F. 425, 
92 C.C.A. 177; Apperson vy. Bolton, 29 
Ark. 418; Brinkerhoff v. Huntley, 223 
ill.App. 591. 


[a] Renunciation filed in state 
other than that in which land situat- 
ed.—Gantt Ark. Dig. §§ 2222, 2223, 
provide that, if a widow fails to re- 
nounce the testamentary provisions 
and to take steps to secure dower with- 
in a year after the death of her hus- 
band, she will be deemed to take under 
the will, and it has been held that, 
under a decision of the supreme court 
of Arkansas applying the statute to 
a foreign will affecting lands in that 
state, a widow’s renunciation of tes- 
tamentary provisions in lieu of dower, 
filed in Mississippi, where her hus- 
band died and his will was probated, 
was ineffective to give the widow 
dower in the Arkansas lands. Ran- 
eae V.. Rowe, 166° Pe 4250092 "CiGiung 
altel res 


94, Lawrence’s Appeal, 49 Conn 
411; Martin v. Battey, 125 P. 88, 87 
Kan. 582, Ann.Cas.1914A 440; Wash- 
burn v. Van Steenwyk, 20 N.W. 324, 
32 Minn. 336; Lindsley vy. Patterson, 
(Mo.) 177 S.W. 826, L.R.A.1915F 680. 


29 


v. Jennings, 21 


Staigg, 13 BR. 
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not to preclude®® a claim against the will in anoth- 
Renunciation of a foreign will in the foreign 
jurisdiction where the will was probated is given 
effect, by comity, in the state where the renouncing 
party has his domicile,®® and, in determining rights 
under the renunciation, the court in the domestic 
jurisdiction will be governed by the law of the for- 
Although by a decree of distri- 
bution in ancillary administration heirs became le- 
gally entitled to a portion of the estate, yet where 
they took against the will they held by way of elec- 
of the testator’s 
With respect to time the statute in force when the 
rights of the parties accrued governs,’® and, in the 
ease of will and codicils when ali are admitted to 
probate as the last will and testament of the testa- 
tor, the rights of election are determined by the law 
in force when the codicil was executed, as against 
a different law in foree at the date of the execu- 


er. 


eign jurisdiction.®? 


tion under the laws 


tion of the will. 


[§ 2333] c. Conditions at What Time Govern. 
The doctrine of election being based on the inten 
tion of the testator, conditions existing at the time 


WILLS 


required.® 


domicile.®’ 


Adverse Claim. 


[§§ 2332-2334 


will is construed to reveal that intention,? and if at 
that time the legatee has no interest or right in the 
property devised, no election is required;* but con- 
ditions existing at the time of the testator’s death 
govern where, under construction of the will, such 
is held to be the intention of the testator,* and if at 
that time there is no plurality of gifts no election is 
Under a statute conditioning a widow’s 
right to dissent from her husband’s will on her 
separate estate’s not being equal in value to what 
would be the value of her portion under the stat- 
ute, her right to dissent is governed by the state 
of her property at the time of her husband’s death.® 


[§ 2334] d. Election between Gift by Will and 


Where a beneficiary under a will 


has a claim adverse to the testator to property which 
the testator has attempted to dispose of by the will, 
he must eleet between his rights under the will and 
his adverse elaim;*’ but such necessity for election 


arises only where it is clear that there are adverse 


when the will was executed govern whenever the 


95. 12 N.E. 


354, 144 Mass. 


Staigg v. Atkinson, 
564. 


. 


96. Wiison v. Cox, 49 Miss. 538. 

97. Wilson v. Cox, supra. 

98. Whalley v. Lawrence’s Estate, 
108 A. 387, 93 Vt. 424. 


99. Sturgis v. Ewing, 18 Ill. 176; 
Percifield v. Aumick, 89 N.W. 1101, 
116 Iowa 383; Stewart v. Skolfield, 
58 A. 56, 99 Me. 65. 


[a] Time of death of testator is 
the date for fixing the law which gov- 
erns. Draper v. Morris, 36 N.E. 714, 
137 Ind. 169; Register v. Hensley, 70 
Mo. 189; Melizet’s Appeal, 17 Pa. 
449, 55 Am.D. 578; Hinnershits v. 
Bernhard’s Ex’rs, 138 Pa. 518; In re 
Moore’s Estate, 50 Pa.Super. 76. 


1. In re Greenberg’s Estate, 185 N. 
E. 704, 261 N.Y. 474; In re Wishart’s 
Estate, 267 N.Y.S. 391, 149 Misc. 343; 
In re Simeone’s Estate, 253 N.Y.S. 683, 
141 Misc. 737. 


2. Long v. Wier, 19 S.C.Eq. 283, 46 
Am.D. 51. 


3 Long v. Wier, supra. 


4, Beall v. Deale, 7 Gill & J. (Md.) 
216; Havens v. Sackett, 15 N.Y. 365. 


5. Gilroy v. Richards, 63 S.W. 664, 
26 Tex.Civ.App. 355. 


[a] Where devisee of community 
property other than wife dies before 
the testator, the wife is not put to her 
election. Gilroy vy. Richards, 68 S.W. 
664, 26 Tex.Civ.App. 355. 


6. O’Reily v. Laughlin, 45 So. 19, 
92 Miss. 1. 


[a] Insurance money which a 
widow takes as ‘heir’ of the testa- 
tor is not to be counted as part of her 
separate estate in determining the 
question of her right to dissent. 
O’Reily v. Laughlin, 45 So. 19, 92 
Miss. 1. 


7. Conn.—Jackson vy. Bevins, 49 A. 
899, 74 Conn. 96. 


Ga.—Lamar vy. McLaren, 34 S.E. 
116, 107 Ga. 591; Miller v. Cotten, 5 
Ga. 341; MeGinnis v. McGinnis, 1 Ga. 
496. 


Tll.— Pillsbury v. Reidy, 136 N.E. 


679, 304 Tll. 420; Gorham vy. Dodge, 
14 N.E. 44, 122 Ill. 528; Wilbanks v. 


Wilbanks, 18 Ill. 17. 


Kan.—Aten v. Tobias, 
114 Kan. 646 [cit Cye]. 


Ky.—Shutts v. Shutts’ Adm’r, 232 
S.W. 405, 192 Ky. 98 [eit Cye]; Morri- 
son v. Fletcher, 84 S.W. 548, 119 Ky. 
488, 27 Ky.L. 124; MecQuerry v. Gilli- 
land, 12 S/W. 1087, 89 Ky. 434, 11 Ky. 


220 P. 196, 


1.9656; 7) LRA. 454; Kyle v. Tay- 
lor, 2 Metc. 47; Gore v. Stevens, 1 


Dana 201, 25 Am.D. 141. 


Md.—Lewis v. Carver, 117 A. 108, 
140 Md. 121; Hyatt v. Vanneck, 33 A. 
972, 82 Md. 465; Pierce v. Negro John, 
6 Md. 28; Collins v. Carman,’ 5 Md. 
5038; Jones v. Jones, 8 Gill 197; Wa- 
ters v. Howard, 1 Md.Ch. 112; Addi- 
son v. Bowie, 2 Bland 606; Hall v. 
Hall, 1 Bland 130. 

Mass.—Hyde v. Baldwin, 17 Pick. 
oUoo me 

Miss.—Barrier v. Kelly, 338 So. 974, 
82 Miss. 2338, 62 L.R.A. 421. 

Mo.—Keene v. Barnes, 29 Mo. 377; 
Paulus vy. Besch, 104 S.W. 1149, 127 
Mo.App. 255. 


Neb.—Stone y. Stine, 178 N.W. 8388, 


105 Neb. 33. 

N.Y.—Havens v. Sackett, 15 N.Y. 
865; Steglich v. Schneider, 123 N.Y. 
S. 3836, 66 Misc. 390 [aff 125 N.Y.S. 
1145, 140 App.Div. 910]; Spofford v. 
Manning, 6 Paige 383. 

N.C.—Peel v. Corey, 144 S.B. 559, 
196: NVC. 795° Isler vi, Isler, (88 Nie, 


581; McQueen v. McQueen, 55 N.C. 16, 
62 Am.D, 205; Wilson v. Arny, 21 N. 
C.. $76. 

Ohio.—Huston vy. Cone, 24 Ohio St. 
118 
24 A, 


Pa.—Zimmerman vy. Lebo, 


LO82; L2b1 Pas 84bol7t Likud. 6865 Cox 
v. Rogers, 77 Pa. 160; Little’s Ap- 
peal, 8 Walk. 225; Hand’s Hstate, 11 


Whelen v. Whelen, 11 
Martin’s HWst., 11 Pa.Co. 


Pa.Dist. 148; 
Pa,.Dist. 14; 
245. 
Vt.—-Drake v. Wild, 89 A. 248, 70 
Vt. 52. 
Va.—Pence v. Life, 52 S.E. 257, 
104 Va. 518; Penn v. Guggenheimer, 


rights of the legatee,® that they are repugnant to 
gifts under the will,® that they are disposed of to 
others by the testator,!® that the testamentary dis- 


76 Va. 839; Cary v. Buxton, Wythe 
Orig. ed 26 (2d ed 183). 


King.—Cooper v. Cooper, L.R. 7 H. 
L. 53; In re Hewson, 23 L.J.Ch. 256; 
Broome v. Monck, 10 Ves. 597, 32 Re- 
print 976. 


But see Allen v. Allen, 16 N.W. 610, 
58 Wis. 202 (holding that the fact that 
a father undertook: by his will to 
devise land belonging to son to an- 
other and by the same will de- 
vised the son other real estate to 
which the father had title does not 
prevent the som from claiming such 
last named real estate under the will 
without abandoning his claim to the 
lands described in the will and which 
are owned by him by a title para- 
mount to that of the testator). 


[a] Blection required.—(1) Lega- 
ey in lieu of liability of. testator to 
account as trustee. Ervin’s Estate, 
fanPa. Dist. 486, 21° Pa Co. 231 1p 
Legacy in lieu of liability of testator 
on contract. Crawford vy. Briant, 53 
W.(2d) 754; Steglich v. Schneider, 123 
N.Y.S. 336, 66 Misc. 390 [aff 125 N.Y. 
S. 1145, 140 App.Div. 910]; Snider y. 
Carleton, 35 Ont.L. 246. (3) Bequest 
in lieu of contract liability to give 
estate. Parkes v. Burkhart, 172 P. 
908, 101 Wash. 659 [mod 178 P. 830, 
105 Wash. 586]. 


8. In re Mumford’s Estate, Myr. 
Prob. (Cal.) 133; Lamar vy. Mclaren, 
34 S.I. 116, 107 Ga. 591. 


[a] Will requiring testator’s wife 
to renounce “all claims ecgainst my 
estate” does not require the widow to 
renounce her share of the community 
property, but only all claims against 
that which he owned and could dis- 
pose of. In re Mumford’s Estate, 
Myr.Prob. (Cal.) 133. 

{[b] Determination that legatee is 
owner of property included in will 
must take place before he is put to 
his election. Lamar:v. McLaren, 34 
S.B. 116, 107 Ga. 591. 


9. In re Marshall's Estate, 196 N. 
Y.S. 330, 119 Misc. 407. 


10. Bible v. Marshall, 52 S.W. 1077, 
103 Tenn. 324. 


[a] Gift of residue does not nec- 
essarily include the fee to land so 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘mh 
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position is valid,!? and that the gift to the benefici- 
ary is substantial,1* although a mere disproportion 
in values between the amounts of the gift and of the 
adverse right does not eliminate the necessity of 
The intention on which the requirement 
of election is based must be clearly expressed or 
necessarily implied; a devisee will never be put to 
an election upon a doubtful construction.'* 
the testator has a partial interest in property which 
he attempts to dispose of by his will, it is presumed 
that his intention was to dispose of that interest only 
so as to preclude the necessity of an election;!* and 
it requires an unequivocal expression or indication 
of an intention on the part of the testator to dis- 
pose of the entire property to create a necessity for 
an election;'® but where this intention appears the 


election.13 


as to call for an election. Haack v. 
Weicken, 23 N.E. 133, 118 N.Y. 67. 


[b] Recognition by testator of 
devisee’s rights.—A will declaring 
permanent improvements placed by 
the testator’s son on certain real es- 
tate “are his property, and shall be 
paid for before the division between 
him and his brother,” and the im- 
provements to be a lien upon the real 
estate, does not put the son to an 
election between the devise and his 
claim for improvements. Parnham 
v. Weeks, 170 N.W. 750, 185 Iowa 455. 


11. McGehee v. McGehee, 127 S.E. 
684, 189 N.C. 558. 


[a] Will partly valid and partly 
invalid.— Where a will was valid as 
disposition of personalty, but invalid 
as a devise of realty, an heir to whom 
a legacy is given in lieu of his inter- 
est in the testator’s real estate wiil 
not be put to his election, but may 
take the personalty under the will, 
and his share of the realty as heir, 
unless the bequest of the personalty 
be on an express condition that he 
relinquish his right in the realty as 
heir, in which event the condition will 
be enforced and he will be required 


to elect. McGehee v. McGehee, 127 
S.E. 684, 189 N.C. 558. 
12. Chaplin vy. Leapley, 74 N.#H. 


546, 35 Ind.App. 511; State v. Jones, 
(Tex.Civ.App.) 290 S.W. 244: Bennett 
v. Harner, 15 S.E. 143, 36 W.Va. 546. 


13. Lee v. Templeton, 73 Ind. 315; 
Caulfield v. Sutlivan, 85 N.Y’ 153; 
In re Powell’s Estate, 74 A. 421, 225 


Pane Loss Dune Vee Vinyard, © (Tex. 
Commn.App.) 251 S.W. 1043 [mod 
(CivzApp:) =234 SUW. (997;--State’ v. 


Jones, (Tex.Civ.App.) 290 S.W. 244. 


Bequest for payment of debts see 
supra § 2140. 


14, Little’s Appeal, 3 Walk. (Pa.) 
225. 
[a] Intention to put to election 


clear.— Where a will advised the ex- 
ecutors, for equal division, to sell the 
houses owned by the testatrix, except 
her home, which she devised to a son 
to whom she was indebted, and it 
appeared that, if the home property 
was given to the son in full discharge 
of the indebtedness to him, and the 
other property divided among the oth- 
er children, a substantially equal divi- 
sion would be made, the will gives the 
home to the son on condition he ac- 
cepts it in discharge of the testatrix’s 
indebtedness to him, and puts him 
upon election to accept on those con- 
ditions or not. Brown vy. Brown, 104 
S.E. 889, 180 N.C. 433. 


[b] Gift of profits to persons to 
whom they belonged under contract.— 
Where a testator bequeathed to old 
employees fifty per cent of the net 


WILLS 


Where 


profit of a business in which profits 
under their contracts they were enti- 
tled to share, that they could not 
take the fifty per cent and also the 
percentage due them under their con- 
tract. Starke v. Berry’s Ex’rs, 88 
Ssh OS) 1S) Viate. 10.06 


"15. Ala.—Toney v. 
Ala. 541. 


ecltaetgentt v. Douglas, 38 N.J.Eq. 


Spragins, 80 
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N.Y.—Haack v. Weicken, 23 N.E. 
133, 118 N.Y. 67; Havens v. Sackett, 
15 N.Y. 365; Beal v. Miller, 1 Hun 390, 
3 Thomps.&C. 564; Leonard v. Steele, 
4 Barb. 20. 


N.C.—Peel v. 
L9G IN Convio: 

Ohio.—Charch v. Charch, 49 N.E. 
408, 57 Ohio St. 561; Melick v. Dar- 
ling, 11 Ohio 343; Owsley v. Price, 26 
Ohio Cir.Ct. 260. 

Pa.—Pennsylvania L. Ins., ete., Co. 
v. Stokes, 61 Pa. 126, 2 Brewst. 590. 


Va.—-Penn y. Guggenheimer, 76 Va. 
839. 

W.Va.—Beirne’s Ex’rs v. Von Ahle- 
feldt, 11 S.E. 46, 38 W.Va. 663. 

Eng.—Wintour v. Clifton, 8 De G.M. 
&G. 641, 57 Eng.Ch. 496, 44 Reprint 
Rowe 

16. Pratt v. Douglas, 38 N.J.Eq. 
516. 


17. Md.—tLewis v. 
108, 140 Md. 121. 


Minn.—In re Gotzian, 24 
34 Minn. 159, 57. Am.R. 43. 


Mo.—Paulus v. Besch, 
1149, 127 Mo.App. 255. 
N.J.—Snook v. Snook, 12 A. 715, 43 
N.3.Eq. 132. 
Smith v. Butter, 19 S.W. 1083, 


1256. 


Corey, 144 S.E. 559, 


Carver, 117 A. 
N.W. 920, 


104 Sw. 


Tex. 
Spee xe 

Va.—Penn v. Guggenheimer, 76 Va. 
839. 


Ont.—Snider v. Carleton, 35 Ont. 
L. 246. 
See Grimes v. Grimes, 52 F.(2d) 


171 (widow, who was also devisee un- 
der will, was not required to refrain 
from pressing contentions respecting 
community interest nor from avail- 
ing herself of legal presumptions). 


18. Haydon v. Ewing’s Devisees, 1 
B.Mon. (Ky.) 111; Stone’s Adm’rs v. 
Halley, 1 Dana (Ky.) 197; Brown v. 
Brown, 44 N.W. 250, 42 Minn. 270; 
Pringle v. Ravenel, 24 S.C.Eq. 342; 
Lawton v. Hunt, 23 S.C.Eq. 1: Web- 
ley v. Langstaff. 3 S.C.Eq. 504; De- 
veaux v. Barnwell, 1 S.C.lq. 497. 


fa] Under will and under assign- 
ment of mortgage.—A gift to the 
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necessity for election arises.'7 


[§ 2335] e. Election between Gift by Will and by 
Nentestamentary Act. 
from a testator by will and also a gift from the same 
source by nontestamentary act may be thereby put 
to his election,'® as, for example, where a devisee is 
also made beneficiary in an insurance policy,*® un- 
less the attempt of the testator by his will to divert 
the policy so that it will form part of his own estate 
is prohibited by law;?° but no election arises where 
the gifts are not so inconsistent as to indicate an 
intention on the part of the testator that the bene- 
ficiary shall not have both,?? and accordingly a case 
for election is not necessarily made out by a gift or 
conveyance by the testator to a legatee or devisee 


One who has received a gift 


trustees of a fund for the support of 
the testator’s son, and a subsequent 
assignment to the son of a mortgage 
which the testator had already de- 
vised to the mortgagor church, puts 
the son to an election. Rosborough 
v. St. Andrews Church Trustees, 44 
ING BAT 3s 


[b] Devise in lieu of other prop- 
erty which the testator had bound 
himself by agreement with his wife to 
leave to his daughter puts the daugh- 
ter to her election. Stoddard v. Wil- 
liams, (B.C.) [1923] 1 Dom.L.R. 1113. 


[c] Grantee of property disposed 
of otherwise in the will of the gran- 
tor, named in the will as executrix 
and residuary legatee, is put to an 
election whether she claimed under 
the deed. Arrington v. McCluer, 34 
S.W.(2d) 67, 326 Mo. 1011. 


19. Ark.—McCracken  y. 
131 S.W. 450, 96 Ark. 251. 


Ill.—Van Schaack v. Le 5 
N.E. 982, 164 Tl. 602. oR BES ae 


Ind.—Hartwig v. Schiefer, 46 N.E. 
75, 147 Ind. 64, 42 N.E. 471. 


Ky.—Wooten’s Trustee v. Hardy, 
298 S.W. 963, 221 Ky. 338. 


N.C.—Weeks v. Weeks, 77 N.C. 421. 


Va.—Tompkins v. Griffin’s Ex’rs, 23 
S.E. 756, 92 Va. 307. 


[a] Insurance money belonging to 
one child distributed by will among 
fall.— Where the testator, to make 
an equal distribution of his property 
among his children, assumes the right 
to make a testamentary disposition 
of insurance on his life payable to a 
daughter, she must elect whether to 
take the legacy or the insurance; she 
cannot take both. In re Ballard’s 


McBee, 


oan 185 N.Y.S. 718, 194 App.Div. 
20. Re Mulliss, (Ont.) [1933] 8 
Dom.L.R. 5738. 
21. Ga.—Johnson y. Hayes, 77 S. 


E. 73, 139 Ga. 218. 


Iowa.—Mills v. McCaustland, 74 N. 
W. 930,.105 Iowa 187. 


Mo.—Graham v. Roseburgh, 47 Mo. 
ile le 


N.C.—Price v. Price, 45 S.E. 855, 133 
N.C. 494. 

S.C.—Thompson y. Thompson, 33 
S.C.L. 48. 


{a] Under will and contract to 
convey.—A_ devisee may claim a part 
of the land devised to him, under a 
contract by testator to convey, and 
thereby exclude the widow’s distribu- 
tive share therein, and still retain his 
interest in the other part. Mills v. 
LC eeamenean 74 N.W. 930, 105 Iowa 
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subsequent to the execution of the will.?? 


[§ 2336] f. Election between Rights under Will 
and as Heir or Next of Kin.?* A person cannot 
take a gift under the will and also claim as heir 
against the will an interest in real estate devised, 
or, as next of kin, an interest in personalty be- 
queathed.?° Election is not required where no in- 
consistent or alternative rights are involved, as, 
for example, where the claim as heir or next of kin 
relates only to property undisposed of by the will, 
or covered by parts of the will that are invalid or 
inoperative,”® or where the legatee claims also as 
forced heir,?7 or where one claims title to land, both 
as heir and as devisee, and the facts are such that 
the result is the same without regard to the capac- 
ity in which he takes,?*° or where the legatee claims 
as heir of another specific property which did not 
belong to the testator;?® but a beneficiary cannot 
take under a will and also contest the validity of 
the whole will,?° nor may he seek to establish his 
rights as heir in opposition to the will in a suit for 
construction of, and accounting under, the will.** 
Where the testator’s disposition of his property is 
in accordance with the statute as to intestate suc- 
cession, it has been held that, by agreement of all 


22. Hattersley v. Bissett, 25 A. 332, 
50 N.J.Hq. 577, 579 [aff 29 A. 187, 51 25. 


N.J.Eq. 597]; Robbins v. Windly, 56 fra §§ 2371-2376 
N Lb >} . 


WILLS 


W. 1005, 138 Ky. 302. 
By whom election made see in- 


[§§ 2335-2338 


the parties interested, they may take under the stat- 
ute and not under the will.*? Children of the tes- 
tator have no right in the absence of statutory pro- 
vision therefor to elect between taking under pro- 
visions of a will or of taking as in ease. of intes- 
tacy.?? An agreement between the widow and adult 
children that they will renounce the provisions of 
the will may be binding on the parties thereto.** 


[§ 2337] g. Election by Holder of Derivative In- 
terest.2® The doctrine of election applies only to 
those who take, or would take, directly under the 
will, and one cannot be put to his election because of 
an interest transmitted to him voluntarily by one of 
the beneficiaries under the original will;?® but one 
who has renounced the will cannot thereafter claim 
as heir of a beneficiary under the will, where heirs 
take, not under the statute, but under the terms of 
the will.37 


[§ 2338] h. Election by Surviving Spouse**—(1) 
Widow—(a) Right To Elect. A testator cannot de- 
prive his widow of her right to elect, and she may 
choose whether she will accept the provision made 
for her by the will or renounee it, and receive in leu 
thereof her dower or statutory rights as widow in the 
property of her deceased husband,*® unless she has 


Ark.—Jameson vy. Jameson, 173 S. 


W. 851, 117 Ark. 142. 


Cal.—In re Whitney’s Estate, 154 P. 
855, 171 Cal. 750; In re Cowell’s Es- 
tate, 130 P. 209, 164 Cal. 636; In re 


.C. 286; Thompson v. Thompson, 33 ; 
su ONDE 48; Long v. Wier, 19 S.C.Eq. 36. Md.—Beall v. Deale, 7 Gill & J. 
O95... 40.AM, Ds 51. 216. 

“A testator may alter his will; so Neb.—Rice v. Saxon, 44 N.W. 456, 
may he take from one of the per-| 28 Neb. 380. 


sons named in his will that which 
he thereby designed for him and give 
it to another; and if that other be 
one that has had a portion given or 
devised previously, it does not follow 
that he must forego the one in order 
to enjoy the other.’’ Hattersley v. 
Bissett, supra. 


23. Property undisposed of see in- 
fra § 2353. 


24  Ark.—Wisner v. 
202 S.W. 17, 1382 Ark. 575. 


Ky.—Brossenne y. Schmitt, 16 S.W. 
107 Oley 465/91 Srey, 26: 


Md.—Beall vy. Schley, 2 Gill 181, 41 
Am.D. 415. 


Pa.—Cooley v. Houston, 78 A. 1129, 
229 Pa. 495. 


Tex.—Kerens Nat. Bank v. Stock- 
ton, (Civ.App.) 281 S.W. 580. 


Vt.—Crossman vy. Crossman’s Es- 
tate, 138 A. 730, 100 Vt. 407. 


25. Bloomer v. Bloomer, 2 Bradf. 
Surr. (N.Y.) 339; Gregory v. Gates, 
30 Gratt. (71 Va.) 88. 


26. See infra § 2353. 
27. Scoby v. Sweatt, 28 Tex. 713. 


aS. Buck v. Williams, 10 Heisk. 
(Tenn.) 264; Packard v. De Miranda, 
(Tex.Civ.App.) 146 S.W. 211. 


29. Packard v. De Miranda, supra. 


30. Keys v. Wright, 60 N.E. 309, 
156 Ind. 521, 6 Prob.Rep,Ann. 552. 


31. Chipman v. Montgomery, 63 


Richardson, 


N.Y. 221 {aff 4 Hun 739]. 

3a. McWhorter v. Gray, (Tex.Civ. 
App.) 4 S.W.(2d) 302. 

33. Foulkes v. Foulkes, 293 S.W. 


1, 173 Ark. 188 


34. Campbell. v. Simmons, 127 S. 


akg CR tie v. Craig, 33 Leg.Int. 


Tenn.—Parkey v. Ramsey, 76 S.W. 
812, 111 Tenn. 302. 


Wis.—Beem v. 
542, 72 Wis. 343. 


[a] Deed from devisee.—A deed 
from a devisee does not put the gran- 
tee to his election. Parkey v. Ram- 
sey, 76 S.W. 812, 111 Tenn. 302. 


[b] Widow inheriting from son.— 
An election under the will did not 
bar the widow of an estate of in- 
heritance from her son of property 
devised to him. Rice y. Saxon, 44 
N.W. 456, 28 Neb. 380. 


[c] Legatee inheriting from widow 
who renounced.—The fact that one 
took a legacy under the will of the 
testator did not estop her from tak- 
ing, under the will of the testator’s 
widow, property which the latter ac- 
quired by renouncing her claim under 
the testator’s will and taking under 
the provisions of law. Beem v. Kim- 
berly, 39 N.W. 542, 72 Wis. 348. 


[ad] Legatee claiming curtesy in 
land held in opposition ‘to will.—One 
who claims curtesy in land which his 
wife holds in opposition to a will 
under which he is entitled to benefits 
is not compelled to renounce such cur- 
tesy before accepting such benefits. 
Cavan vy. Pulteney, 2 Ves.Jr. 544, 30 
Reprint 768. 


Spd: Upham v. Emerson, 119 Mass. 


38. Widower’s right to elect see 
infra § 2361. 


39, Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 222 
Ala. 518, 74 A.L.R. 646; 
Dunlap, 65 So. 9386, 187 Ala..255. 


Kimberly, 39 N.W. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


eS Estate, 92 P. 643, 645, 152 Cal. 


Fla.—Lowrimore v. First Savings & 
Trust Co. of Tampa, 140 So. 887, 891, 
102 Pim 740; Milam vy. Davis, 123 So. 
668, 97 Fla. ‘916 [cert den 50 ‘S.Ct. 82, 
280 U.S. 601, 74 L.Ed. 646]; Herzog 
v. Trust Co. of Easton, 64 So. 426, 
es Fla. 54, Ann.Cas.1917A 201; Saxon 

. Rawls, 41 So. 594, 51 Fla. 555. : 


Ill.—Buehrle vy. Buehrle, 126 N.E. 
539, 291 Ill. 589; De Vitto v. Harvey, 
104 N.E. 168, 262 Til. 66; Sayles v. 
Christie, 58 N.E. 480, 187 Tll., 420; 
Boyles v. McMurphy, 55 MIll. 236; 
White v. Dance, 53 Ill. 413; Skinner 
v. Newberry, 51 Ill. 203; Mic MED ay 
v. Boyles, 49 Ill. 110; Lessley 
Lessley, 44 Ill. 527. 


Ind.—Miller v. Stephens, 63 N.E. 
847, 158 Ind. 488; Hendrix v. McBeth, 
61 Ind. 473, 28 Am.R. 680; Piercy v. 
Piercy, 19 Ind. 467. 


Iowa.—Arnold v. Livingston, 139 N. 
W. 927, 157 Iowa 677. 


Ky.—Redwine’s Ex’r v. Redwine, 
169 S.W. 864, 160 Ky. 282, Ann.Cas. 


1917A 58; Campbell v. Simmons, 127 
S.W... 1005,138 .Ky. -302:... Barnettis 
Adm’r vy. Barnett’s Adm’ r, 1 Metce. 


254; Worsley’s Ex’r v. Worsley, 16 B. 
Mon. 455; Collins v. Cloyd, 29 S.W. 
735, 16 Ky.D. 744; Miller’s Adm’r v. 
Miller’s Ex’rs, 7 Ky.L. 149; Johnson 
v. Bennett, 3 Ky.L. 390. 


Me.—Perkins v. Little, 1 Me. 148. 


Md.—Coomes vy. Clements, 4 Harr. 
&J. 480. 


Mich.—Phillips v. Phillips, 51 N.W. 
1071, 91' Mich**433: 


Minn.—In re Gotzian, 24 N.W. 920, 
34 Minn... 159, 57 Am.R. 43. 


Miss.—Nash v. Young, 31 Miss. 134, 


Mo.—Begeger v. Hgger, 123 S.W. 928, 
225 Mo. 116, 135 Am.S.R. 56 6; Young 


Woodliff v. |v: Boardman, 10 S.W. 48, 97 Mo. 181. 


Neb.—In re Manning’s Estate, 122 


oe 


§§ 2338-2339] 
forfeited such rights.*° 


receive under the will or statute ;4? 


elect is an absolute, personal privilege in no wise de- 
pendent upon the consent of persons affected by it.4* 
The widow cannot claim greater rights than given her 
by common law or statute by renouncing the will,** or 
different rights from those the will gives her by re- 
nouncing her common-law or statutory rights;*® nor, 
if put to her election, can she claim rights under the 
will in addition to such rights,*® nor her common-law 
or statutory rights in addition to accepting the provi- 
sion made for her by the will,47 and when she ae- 
cepts the provision made in the will it operates as an 
acceptance of the will as a whole,#® and when she 


N.W. 711, 85 Neb. 60 [aff 119 N.W. 
672, 83 Neb. 417]. 


N.Y.—In re Mihlman’s Will, 251 N. 
Y.S. 147, 140 Misc. 535; In re Hume’s 
Will, 248 N.Y.S. 415, 139 Misc. 327. 


N.C.—Jones v. Gerock, 59 N.C. 190; 
Hunter v. Husted, 45 N.C. 97; Jones 
v. Jones, 44 N.C. 177. 


Ohio.—Hartshorne vy. Ross, 2 Disn. 
444, 13 Ohio Dec. (Reprint) 272 [aff 
aoiaeLt. 15, 18 Ohio Dec. (Reprint) 
10). 


Pa.—Heineman’s Appeal, 92 Pa. 95; 
Hoover v. Landis, 76 Pa. 354; Shaf- 
fer v. Shaffer, 50 Pa. 394; McGarry’s 
Est., 9 Pa.Dist. 172. 


Tenn.—Gupton v. Gupton, 3 Head 
488; Turner v. Fisher, mi Sneed 209. 


Wis.—Melms v. Pabst Brewing Co., 
66 N.W. 244, 93 Wis. 140. 


Ont.—Creighton v. Creighton, 17 
Ont.W.N. 278; Re Cleghorn, 16 Ont. 
W.N. 234. 


40. In re Munich’s Estate, 100 A. 
1033, 256 Pa. 619; In re Fenyo’s Hs- 
tate, 161 A. 606, 105 Pa.Super. 560. 


Forfeiture of: 


Allowance see Executors and Admin- 
istrators §§ 817-820. 


Dower see Dower §§ 132-142. 


41. McCallister v. Brand’s Heirs, 
11 B.Mon. (Ky.) 370, 375. 


“Although the statute .-. . does 
enact ‘that when any widow shall be 
dissatisfied with the provision made 
for her by her husband’s will, she 
may,’ ete., declare that she will not 
take the provision made for her, etc., 
we are not prepared to admit that this 
general statement of the basis of her 
renunciation was intended or should 
be construed to make either the right 
or the effect of renouncing, in any de- 
gree dependent upon the motive or 
cause of its exercise, or of the dissat- 
isfaction which may produce it, or to 
open any inquiry on that point. And 
even if this were admitted it would 
not follow and can not be conceded, 
that the dissatisfaction which would 
authorize a renunciation under the 
statute, must be a_ dissatisfaction 
with the provision for her, on the 
ground of its insufficiency for her 
personal support, either absolutely or 
with reference to the magnitude of 
the whole estate. On the contrary, if 
the will gives her for life the use and 
income of her husband’s whole estate 
amply sufficient for her support and 
so deemed by her, she may still be 
dissatisfied with the provision because 
it is not so advantageous as_ that 
which the law makes in case of intes- 
tacy or renunciation, or because in 
limiting her power over every part of 
the estate to her own life, it deprives 
her of the power of benefiting others 
after her death, as she might do un- 
der the provision made for her by 


She may elect regardless of | 
her motives*! or of the amount of property she may 


Ai 439,°12 Del.Ch. 
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and her right to 


law; or because, though a power of 
disposing of a portion of the property 
after her death is given, she may 
think too small an amount of proper- 
ty is thus placed at her disposal; or 
because, though satisfied as to the 
amount of property subjected to the 
power, it is in some other particular 
so restricted as to the persons to be 
benefited by it, or as to the manner or 
time of itS exercise as not to suit her 
purpose or not to accord with her 
feelings.” McCallister v. Brand’s 
Heirs, supra. 


42. See infra § 2354. 


43. Russell v. Shapleigh, 175 N.E. 
100, 275 Mass. 15. 


44. See infra § 2438. 
45. See infra § 2430. 


46. Ashelford v. Chapman, 105 P. 
ae 81 Kan. 312. 


Ill.— Ditch vy. Sennott, 7 N.E. 
636. “117 Dl. 862. 


Iowa.—Severson v. Severson, 27 N. 


W. 811, 68 Iowa 656. 
Kan.—Ashelford vy. Chapman, 105 
P. 534, 81 Kan! 312. 
Mo.—Stoepler v. Silverberg, 119 S. 


W. 418, 220 Mo. 258. 
N.Y.—Chamberlain v. Chamberlain, 


43 N.Y. 424 [mod 3 Lans. 348]; Cam- 
mann v. Bailey, 141 N-Y-S., 41, 156 
App.Div. 87 [appeal gr 141 N.Y-.S. 


1112, 156 App.Div. 943, and rev on oth- 
er grounds 103 N.E. 824, 210 N.Y. 19 
(reh den 104 N.E. 1128, 210 N.Y. 555) ]. 


Pa.—McClernan’s Est., 11 Pa.Dist. 
163. 
pia. re-Cook, 76) ‘A. 356,-300R.1. 
494 


Utah.—In re Osgood’s Estate, 173 
P. 152, 52, Utah 185, L.R.A.1918E 697. 


PE cra v. Slater, 42 N.S. 
183. 
48. See infra § 2430. 


49. See infra § 2438. 
50. Cross references: 
Effect of: 
Election see infra §§ 2430-2445, 
Jointure see infra § 2356. 


Necessity of widower’s election see 
infra § 2362 


pneaee making election see infra § 


51. Ark.—Gathright -v. Gathright, 
1 S.W.(2d) 809, 175 Ark. 1130. 


Cal.—In re Whitney’s Estate, 154 P. 
855, 171 Cal. 750; In re Cowell’s Es- 
tate, 130 P. 209, 164 Cal. 636. 


Del.—In re Green’s Hstate, 142 A. 
825, 16 Del.Ch. 470; sce Va Rice TIL 


Ga.—McHan v. McHan, 149 S.E. 198, 
168 Ga. 798; Chambliss v. Bolton, 92 
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renounees it she renounees it as a whole.*? 


[§ 2339] (b) Necessity of Election in Geneyral.*° 
In the absence of express or implied intention on the 
part of the testator that his widow shall elect be- 
tween her statutory or common-law rights in his 
property and the provision made for her in his will, 
the rule at common law is that she shall take both,*? 
and, a fortiori, she takes both where the testator ex- 
pressly so declares in his will,°? or where he uses 
words from which such intention is implied.®? 
is put to her election if he expressly declares that his 
provision for her is in lieu of dower,>* or if he uses 
words from which, such intention may be gathered,°® 
or if the rights are so inconsistent that such inten- 
tion on the part of the husband is implied;°* but she 


She 


S.E. 204, 146 Ga. 734. 


N.Y¥.—Vernon v. Vernon, 53 N.Y. 
351 [mod 7 Lans. 492]; Tobias v. 
Ketchum, 32 N.Y. 319 [rev 36 Barb. 


304]; Walker v. Taylor, 44 N.Y.S. 446, 
15 App.Div. 452; In re Helliesen’s Hs- 
tate, 266 N.Y.S. 792, 149 Misc. 184; 


In re Harrison’s Estate, 266 N.Y.S. 97, 
147 Mise. 587; In re Uzmann’s Es- 
tate, 258 N.Y.S. 49, 143 Misc. 654; 
In re Rehill’s Will, 254 N.Y.S. 854, 142 
Misc. 502 [aff 257 N.Y.S. 1078, 236 App. 
Div. 733 (aff 185 N.E. 741, 261 NY. 
569)]; In re Harrington’s Estate, 248 
N.Y.S. 785, 139 Misc. 97; In re Fair- 
child’s Will, 245 N.Y.S. 617, 138 Misc. 
363; In re Hollmann’s Will, 211 N.Y. 
S. 173, 125 Mise. 790; In re Lakner’s 
Estate, 211 N.Y.S. 174, 125 Misc. 654; 
Weeks v. Guerin, 200 N.Y.S. 387, 121 
Misc. 131; In re Bloss’ Estate, 166 N. 
Y.S. 1005, 100 Mise. 643; In re Knabe’s 
Estate, 157 N.Y.S. 267, 94 Misc. 67, 16 
Mills Surr. 274; Nester v. Nester, 124 
N.Y.S. 974, 68 Mise. 207. 


R.I.—Rhode Island Hospital Trust 
Co. v. Briggs, 160 A. 197, 52 R.L. 254. 


S.C.—Bomar v. Wilkins, 151 SB. 
110, 154 S.C. 64, 68 A.:R. 501. 
Vt.—O’Rourke v. Cleary, 163 A. 


583, 105 Vt. 85. 


Wash.—Collins v. Collins, 
186, 152 Wash. 499. 


W.Va.—Miller v. Miller, 85 S.E. 542, 


PAC SD 35 


76 W.Va. 352. 
52. Chambless v. Gentry, 11 S.W. 
(2d) 460, 178 Ark. 558; White v. 


Greenway, (Mo.App.) 274 S.W. 486. 


538. Schreiner v. Schreiner, 118 N. 
Y.S. 608, 63 Mise. 601. 


54 Kollar v. Noble, 42 S.W.(2d)} 
408, 184 Ark. 297; Unger v. Loewy, 
140 N.E. 201, 236 N.Y. 73; In re West- 
erbeke’s Hstate, 256 N.Y.S. eae 143 
Misc. 221 [aff 260 N.Y.S. 969]. 


55. Ala.—Garrett v. Snowden, 145 
So. 493, 226 Ala. 30. 


N.Y.—Ketchum v. Ketchum, 248 N. 
Y.S. 45, 189 Mise. 207;. In re Knabe’s 
Estate, 157 N.Y.S. 267, 94 Misc. 67, 16 
Mills Surr. 274. 


Okl.—Bank of Commerce & Trust 
Co. v. Trigg, 280 /P.563,;,138 OKlS 216. 


S.C.—Blackmon v. Williams, 102 S. 
1324, 113S.Cy 43%. 


F Ont.—Re McCallum, 14 Ont.W.N. 
vars 


{a] Extrinsic circumstances.—The 
testator’s intention as to the widow’s 
exclusion from dower is to be gather- 
ed from the will itself, and not from 
extrinsic circumstances, In re Gale’s 
Estate, 145 N.Y.S. 301, 88 Misc. 686, 
11 Mills Surr. 522. 


56. Cal.—In re Moore’s Estate, 216 
P. 981, 62 Cal.App. 265. 

N.J.—Farner v. Farner, 134 A. 859, 
100 N.J.Eq. 161; Caravatta v. O’Brien, 
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is not put to her election where the bequest or devise 
to her is invalid or inoperative;°* nor, in the ab- 
sence of an express provision made by the will that 
the devise or bequest to the wife shall be in heu of 
dower, is she put to her election where the intention 
of the husband that it shall be in lieu of dower is not 
plain and manifest,°’ or where the provision under 
the will is not inconsistent with her claim of dower,*” 
or with her distributive share under the statute ;°° 
nor is she put to her election between a testamentary 
provision for her and claim to her own property 
where the words of the testator’s gift to others may 
be fairly construed as applying to property over 
which he has the power of disposal by will.°* 


[§ 2340] (c) Statutory Provisions.°? The com- 
mon-law rule that the provisions for the widow under 


will and under statute or common law are cumu- . 


lative unless there is a clearly disclosed intent of the 
testator to the contrary has been changed by statute 
in many jurisdictions, and the provisions of the will 
are deemed exclusive unless a contrary intention 
clearly appears, and the widow is required to re- 
nounce the will in order to retain her statutory or 
common-law rights.°? However, renunciation is not 
necessary where there is no property on which the 
will can operate,®* nor in eases which are not within 


785, 139 Misc. 


129 A. 752, 98 N.J.Eq. 199; Moore v. | 
Will, 245 N.Y.S. 


Moore, 92 A. 948, 84 N.J.Eq. 39. 
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OT 
617, 138 Misc. 


[§§ 2339-2340 


the terms of the statute,®® nor is it necessary that the 
intention of the testator that his widow shall take 
both be express; but it may be shown by language 
in the will inconsistent with the statutory presump- | 
tion. There is still another statutory rule that 
makes the dower right the primary right regardless 
of the will, unless the widow consents and accepts 
the terms of the will;°7 but where there is a change 
from one statutory rule to another, the widow’s right 
is controlled by the statute in foree when the will is 
probated.£8 Where, under statutes in force when 
the will is probated, the widow is entitled to two elec- 
tions, one between dower and devise, another between 
dower and a share of the land in fee simple, both will 
be construed as in force,®® and, where in each there 
is the provision operating as an involuntary election 
against dower if the widow does not commence pro- 
ceedings for its recovery, a failure to commence pro- 
ceedings entitles her under one statute to the share 
of the land in fee simple,’° and her right thereto is 
unaffected by the other statute which, being limited 
to an election between devise and dower, cannot be 
extended to require an election between devise and a 
statutory share in fee simple.*1 In some states if the 
widow has a separate property her right to elect is 
limited by statute,7? 


Sask.—In re Baker’s Estate, 13 
Sask.L. 109. 


In re Fairchild’s 
363; 


N.Y.-—Rubenstein v. Rubenstein, 
924 N.Y.S. 727, 221 App.Div. 612; Si- 
monds v. Rowe, 185 N.Y.S. 954, 195 
App.Div. 914 [aff 180 N.Y.S. 677, 110 
Mise. 52]; In re Lott’s Estate, 266 
N.Y.S. 474, 148 Mise. 1; In re Trom- 
bly’s Estate, 255 N.Y.S. 93, 142 Misc. 
255; In re Snowden’s Hstate, 252 N. 
Y.S. 485, 140 Misc. 870 [mod 257 N.Y. 
Soy 38o), 285) (App Div. , 862). . Ing re 
Reese’s Estate, 230 N.Y.S. 174, 132 
Misc. 274; In re Sobel’s Estate, 191 
INN YES 676, VT SM MIse! S508 Tnr re 
Springsteen, 149 N.Y.S. 278, 86 Misc. 
389, 12 Mills Surr. 311; In re Stuyve- 
sant’s Estate, 131 N.Y.S. 197, 72 Misc. 
295; Joseph Loria, Inc., v. Stanton 
COL LOO MIN SYes we Lil 


Okl.—Bank of Commerce & Trust 
Co. v. Trigg, 280 P. 5638, 138 Okl. 216. 


S.C.—Bomar v. Wilkins, 151 S.E. 
110, 154.S.C. 64, 68 A.L.R. 501. 


Wash.—Andrews v. Kelleher, 214 P. 
1056, 124 Wash. 517. 


W.Va.—Jacobs v. Jacobs, 
449, 100 W.Va. 585. 


N.S.—McDonald v. 
183. 


[a] Inconsistency of provisions is 
not of itself sufficient to have the ef- 
fect of an election. The person put 
to an election thereby must elect. 
Kierulff v. Harlan, 1380 N.W. 789, 150 
Iowa 671. 


57. Jordan v. American Security & 
Trust Co., 38 App.D.C. 391; Landers 
v. Landers, 151 S.W. 886, 151 Ky. 206, 
Ann.Cas.1915A 223; McGehee v. Mc- 
Gehee, 127 S.E. 684, 189 N.C. 558. 


58. McHan v. McHan, 149 S.E. 198, 
168 Ga. 798. 


59. Roessle v. Roessle, 148 N.Y.S. 
659, 163 App.Div. 344; In re Hellie- 
sen’s Wstate, 266 N.Y.S. 792, 149 Misc. 
184; In re Harrison’s Estate, 266 N. 
Y.S. 97, 147 Misc. 587; In re Rehill’s 
Will, 254 N.Y.S. 854, 142 Misc. 502 
aff 257 N.Y.S. 1078, 236 App.Div. 733 
ee USS N.B: 741; 261 N.Y. 5669) 15° In 
248 N.Y.S. 


131 S.E. 


Slater, 42 N.S. 


re Harrington’s Estate, 


Weeks v. ‘Guerin, 200 N.Y.S. 887, 121 
Misc. 131; In re Pllinger’s Estate, 198 
N.Y.S. 187, 120 Misc. 276; In re Wet- 
more’s Estate, 197 N.Y.S. 508, 119 
Mise. 771 [aff 198 N.Y.S. 956]; 
v. Vaughn, 65 S.E. 269, 83 S.C. 362; 
pace v. Baker, 25°U.C.@:B:  (Ont.) 


60. Parker v. Parker, 135 N.W. 71, 
155 Iowa 65. 


61. Job Haines Home for Aged 
People v. Keene, 101 A. 512, 87 N.J.Eq. 
909; Collins y. Collins, 278 P. 186, 152 
Wash. 499. 


62. Election by widower see infra 
§ 2363. 


63. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala. 496; Ralls v. Johnson, 
75 So. 926, 200 Ala. 178. 


Ill.— Davis v. Mather, 141 N.E. 209, 
309 Ill. 284; Palenske v. Palenske, 
118 N.E. 46, 281 Ill. 574. 


_Ind.—Bowers v. Lillis, 115 N.E. 930, 
187 Ind. 1; Wolf v. Wolf, 127 N-B. 
152, 73 Ind.App. 221. 


Ky.—Perry v. Wilson, 208 S.W. 776, 
1838 Ky. 1565. 


Minn.—In re Hoye’s Estate, 197 N. 
W. 852, 158 Minn. 402; In re Evans’ 
Hstate, 177 N.W. 126, 145 Minn. 252, 
8A. LaR L631, 


Mo.—Wood v. Conqueror Trust Co., 
178 S.W. 201, 265 Mo. 511; Orchard v. 
Wright-Dalton-Bell-Anchor Store Co., 
aaa 486, 225 Mo. 414, 20 Ann.Cas. 

(a. 

Neb.—In re Manning, 122 N.W. 711, 
ee: 60 [aff 119 N.W. 672, 88 Neb. 


N.H.—Heald v. Kilgore, 149 A. 866, 
84 N.H. 309. ~ 

Or.—Bristow v. Jennings, 
8638, 105 Or. 1. 

Tenn.—McGinness v. Chambers, 1 
SE RY 1015, 156 Tern. 404, 82 A.L. 
2. 1492, 


Va.—Payne v. Payne, 104 S.E. 712, 
128 Va. 33. 
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64 Stoepler v. Silverberg, 119 S. 


W. 418, 220 Mo. 258. 


65. Orchard v. Wright-Dalton-Bell- 
Anchor Store Co., 175 S.W. 884, 264 
Mo. 554; Peugh v. McKinney, (Mo. 
App.) 211 S.W. 83. 


[a] Dower statute requiring re- 
nunciation of a will before claiming 
dower does not require renunciation 
before claiming statutory rights to 
personalty. Orchard v. Wright-Dal- 
ton-Bell-Anchor Store Co., 175 S.W. 
884, 264 Mo. 554. 


{[b] Bequest of personalty does not 
defeat an allowance to a widow claim- 
ing under a will for her year’s support 
authorized by statute. Peugh v. Me- 
Kinney (Mo.App.) 211 S.W. 83. 


66. Heald yv. Kilgore, 149 A. 866, 84 
N.H. 309. 
67. In re Culbertson’s Estate, 215 


N.W. 761, 204 Iowa 473 (holding, how- 
ever, that the rights of a widow were 
governed by a prior statute in force 
when the will was probated which 
made the devise exclusive of dower 
rights unless a contrary intention 
clearly appeared); Bullock v. Bullock, 
8 Ohio N.P.N.S. 190. 


68. In re Culbertson’s Estate, 215 
N.W. 761, 204 Iowa 473. 


69. Walters v. Waggener, 
753, 104 Or. 682. 


70. Walters v. Waggener, supra. 
71. Walters v. Waggener, supra. 
72. See case infra this note. 


_ [a] In Mississippi, under statute, 
in case the wife has a separate prop- 
erty at the time of the death of her 
husband, equal in value to what would 
be her lawful portion of her husband’s 
estate, and he makes a will, she can- 
not dissent to the will and elect to 
take her portion of the estate; but if 
her property is not equal in value to 
such portion she may have the defi- 
ciency made up to her, notwithstand- 
ing the will, and the court may ap- 
point three commissioners to ascer- 


208 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


>, 


§§ 2340-2343] 


Duty of court to explain rights to widow. In 
some states under the statutes, the court must ex- 
plain her rights to the widow,** and such duty can- 
not be performed by a clerk of the court;7* but no 
duty is imposed on the court thereby to advise the 
widow as to the validity of the will.7° The presump- 
tion is that the statutory explanation was given when 
the widow’s election is entered in court.7® 


{§ 2341] (d) Election between Gift by Will and 
Adverse Claim.‘ Where the widow has or asserts 
a claim to property disposed of by the will, adverse 
to the testator, she must, like any other claimant,‘® 
elect whether she will take under or against the 
will;*® but she may, of course, without making an 
election enforce her property rights not inconsistent 
with the will.8° A devise to a widow in a will con- 
strued to apply only to property owned by the tes- 
tator does not create a necessity for election as to 
property owned by her.*? 


[§ 2342] (e) Election between Rights under Will 
and as Heir or Next of Kin.§? A direction by a tes- 


tain, by valuation of the estate, what ] 858, 136 Va. 496; 


WILLS 


Waggoner v. Wag- 


[69 C.J.] 1097 


tator in his will that a bequest therein is in lieu of 
dower does not bar the widow who takes the bequest 
from sharing in his estate otherwise than by dow- 
er.83 In jurisdictions where the common-law rule 
has been changed by statute, the presumption is that 
a devise to the widow is in lieu of her rights as heir 
or distributee of intestate estate, and an election is 
essential when there is an inconsistency between the 
devise under the will and the distributive share un- 
der the statute,** but not where the devise and dis- 
tributive share are consistent.®® 


[§ 2343] (f) Determination whether Gift by Will 
Is in Lieu of Dower*°—aa. In General. Whether a 
gift by will is or is not in lieu of dower is a question 
of the testator’s intention to be determined from 
consideration of the whole will.8* A provision in a 
will for the widow of the testator is not in lieu of her - 
dower or statutory rights where the will is constru- 
ed as embodying the testator’s intent that such provi- 
sion should not be exclusive,** although it may be 


167, 126 Misc. 479; Rhode Island Hos- 


her lawful portion thereof would be 
worth, and also to value her own sep- 
arate estate and report their value to 
the court, which proceeding may be 
begun by the executor or any person 
interested in the estate and to which 
all interested persons must be made 
parties. Jones v. Jones, 49 So. 115, 
94 Miss. 460. 


73; (Sill vy. Sill, 'P. 556, 31 Kan. 
248; Allen v. Tressenrider, 73 N.E. 
1015, 72 Ohio St. 77, 2 Ann.Cas. 974; 
Carder v. Fayette County, 16 Ohio St. 
353. 


74. Mellinger v. Mellinger, 26 Ohio 
Cir.Ct. 6838, 684. 


“Taking the election of a widow and 
advising her of her rights under the 
will, and under the law, are judicial 
functions and can only be exercised 
by the judge in his judicial capacity. 
In giving such advice he must know 
the law and exercise judgment and 
judicial discretion in ascertaining 
whether or not the widow understands 
her rights.” Mellinger v. Mellinger, 
supra. 

75. Carder v. Fayette County, 16 
Ohio St. 353. y 

76. Davis v. Davis, 
386. 

Presumptions generally as to elec- 
tion see infra § 2406. 

77. Claim of widow as creditor of 
estate see infra § 2358. 

78. Election between will and ad- 
verse claim generally see supra § 
2334. 


11 Ohio St. 


79. Ala.—Reaves Vv. Garrett’s 
* Adm’r, 34 Ala. 558. 
Ky.—Tomlin v. Jayne, 14 B.Mon. 


160; Clay v.. Hart, 7 Dana 1; Mellvain 
v. Porter, 7 S.W. 309, 8 S.W. 705, 9 Ky. 
L. 899. 


Neb.—Rice v. Saxon, 44 N.W. 456, 28 
Neb. 380. 


N.J.—Job Haines Home for Aged 
People v. Keene, 101 A. 512, 87 N.J.Eq. 
509. 


N.C.—Sigmon v. Hawn, 87 N.C. 450. 


Ohio.—Corry v. Lamb, 12 N.E. 660, 
45 Ohio St. 203 [aff 8 Ohio Déc. (Re- 
print) 380, 7 Cine.L.Bul. 260]. 


Tex.—Farmer v. Zinn, (Civ.App.) 
261 S.W. 1073 [aff (Commn.App.) 276 
Siw. 191]. 


Va.— Swan v. Swan’s Ex’r, 117 S.E. 


goner, 68 S.E. 990, 111 Va. 325, 30 L. 
R.A.N.S. 644. 


80. Ariz.—La Tourette v. La Tour- 
ette, 137 P. 426, 15 Ariz. 200: 


Cal.—In re Prager’s Estate, 137 P. 
387, 166 Cal. 450. 


Il.—Bell v. Nye, 99 N.E. 610, 255 
Ili. 283, 42 L:R.A.N.S. 1127; Deltzer 
v. Scheuster, 37 Ill. 301. 


Mich.—Webber v. Webber, 185 N.W. 
761, 217 Mich. 178. 


N.C.—ElImore v. Byrd, 104 S.E. 162, 
180 N.C. 120; Shermer v. Dobbins, 97 
S.E. 510, 176 N.C. 547. 


Tenn.—Battle v. Claiborne, 
W. 584, 133 Tenn. 286. 


Tex.—Furche v. Sailer, (Commn. 
App.) 22 S.W.(2d) 1065 [rev (Civ. 
App.) 8 S.W.(2d) 334]; Arrington v. 
McDaniel, (Civ.App.) 4 S.W.(2d) 262; 


180 S. 


Hocker v. Piper, (Civ.App.) 2 S.W. 
(2d) 997; Slavin v. Greever, (Civ. 
App.) 209 S.W. 479; Hutchens v. 
Dresser, (Civ.App.) 196 S.W. 969; 


Swilley v. Phillips, (Civ.App.) 169 S. 
W. 1117; Sauvage v. Wauhop, (Civ. 
App.) 143 S.W. 259; Autrey v. Stuben- 
gs 133 S.W. 531, 63 Tex.Civ.App. 
47. 


Va.—Showalter’s Ex’rs v. Showal- 
ter’s Widow, 60 S.E. 48, 107 Va. 713. 

Wash.—Herrick v.. Miller, 125 P. 
974, 69 Wash. 456. 


81. Wilkison v. Wilkison, 286 P. 
252, 130 Kan. 424. 

82. Where widow sole heir or ben- 
eficiary see infra § 2355. 

83. In re Kelsey’s Estate, 184 N.Y. 
S. 68; Re McEwen, 23 Ont.L. 414, 18 
Ont.W.R. 888, 2 Ont.W.N. 945. 


84. Hahn vy. 234 N.W. 247, 


Dunn, 


211 Iowa 678, 82 A.L.R. 1503; Trautz 
Meera 46 S.W.(2d) 135, 329 Mo. 


[a] In Ohio, under statute, the 
widow’s right is limited to election 
between devise and dower, and is not 
extended to election between devise 
and right as heir at law. Armstrong 
v. Armstrong, 31 Ohio Cir.Ct. 261. 


85. Kaser v. Kaser, 137 P. 187, 68 
Or. 153; Hottenstein’s Estate, 6 Pa. 
Dist.&Co. 464. 

86. Presumptions as to gift being 
in lieu of dower see infra § 2406. 


87. In re Walsh’s Ex’rs, 214 N.Y.S. 


pital Trust Co. v. Briggs, 160 A. 197, 
198, 52 RAL 254: 


“The question in every case is what 
was the testator’s intention. That is 
to be ascertained from the scheme and 
contents of the will.” Rhode Island 
Hospital Trust Co. v. Briggs, supra. 


88. Conn.—Thompson vy. Betts, 51 
A. 564, 74 Conn. 576, 92 Am.S.R. 235; 
Alling v. Chatfield, 42 Conn. 276. 


Il].—Onstott v. Edel, 83 N.E. 806, 
232 Ill. 201, 13 Ann.Cas. 28. 


Agee ety: v. Stinson, 8 Blackf. 
oO . 

lowa.—Kiefer v. Gillett, 94 N.W. 
270, 120 Iowa 107; In re Proctor’s Es- 
tate, 72 N.W. 516, 1038 Iowa 232; Wat- 
son v. Watson, 67 N.W. 83, 98 Iowa 
132; In re Franke’s Estate, 66 N.W. 
918, 97 Iowa 704; Baldwin v. Hill, 66 
N.W. 889, 97 Iowa 586; In re Blaney, 
34 N.W. 768, 73 Iowa 1138; Daugherty 
Se Mena 29 N.W. 778, 69 Iowa 


Minn.—McGowen vy. Baldwin, 49 N. 
W. 251, 46 Minn. 477; In re Gotzlan, 
re N.W. 920, 34 Minn. 159, 57 Am.R. 


N.H.—Brown v. Brown, 55 N.H. 106. 


N.Y.—Horstmann v. Flege, 65 N.E. 
202, 172 N.Y. 381, 8 Prob.Rep.Ann. 267, 
12 N.Y.Ann.Cas. 163; Konvalinka v. 
Schlegel, 9 N.E. 868, 104 N.Y. 125, 58 
Am.R. 494; In re Frazer, 92 N.Y. 239; 
Tobias v. Ketchum, 32 N.Y. 319; Kim- 
bel v. Kimbel, 43 N.Y.S. 900, 14 App. 
Div. 570; In re Fairchild’s Will, 245 
N.Y.S. 617, 188 Mise. 363. 


FO Tee v. Houston, 78 N.C. 


R.I.—In re Durfee, 14 R.I. 47. 


S.C.—Scott v. Vaughn, 65 S.E. 269, 
83 S.C. 362; Hall v. Hall, 42 S.C.L. 407, 
64 Am.D. 758; Pickett v. Peay, 5 S. 
C.L. 545, 2 Tread.Const. 746, 6 Am.D. 
594; Gordon vy. Stevens, 11 S.C.Eq. 
46, 27 Am.D. 445. 


Vt.—In re Hatch’s Estate, 
814, 62 Vt. 300, 22 Am.S.R. 109. 


On THRE a v. Page, 2 Rob. (41 Va.) 


18" A. 


W.Va.—Snerry v. 
125, 54 W.Va. 2838. 
Ont.—Re Shunk, 31 Ont. 175. 


[a] Widow’s right to legacy with- 
cut releasing dower.—A widow may, 
on tendering a refunding bond, de- 


Swiger, 46 S.EB. 
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made so by express provision of the will,8® by clear 
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implication from the language used,®°® or by the in- 


consistency of the assertion of the widow’s dower or 
statutory rights with the gift to her®! or with the 


mand of her husband’s executors a 
legacy given to her by his will, and 
they have no right, on an allegation 
that the legacy was given to the wid- 
ow in lieu of her dower, to demand, 
as a condition of paying the legacy, 
that she shall give a release of her 
dower in the real estate. Vreeland 
v. Vreeland, 36 N.J.Eq. 32. 


[b] Where will does not contain 
any provision contemplating or re- 
quiring testator’s widow to elect be- 
tween benefits under the will, which 
are not large in proportion to the es- 
tate and her dower, no such intent 
will be imputed to the testator. Nes- 
ter v. Nester, 118 N.Y.S. 1009, 124 N. 
' Y.S. 974, 68 Misc. 207; Sumerel v. 
Sumterel, 12 S.E. 932, 34 S.C. 85. 


[c] Where devise and dower are 
not repugnant, the devise is construed 
as not being in lieu of dower. Kon- 
valinka v. Schlegel, 9 N.E. 868, 104 N. 
Y. 125, 25 N.Y.Wkly.Dig. 462, 58 Am. 
R. 494; Matter of Frazer, 92 N.Y. 239 
Laff 27 Hun 401]. 


89. Ala.—Hilliard v. Binford’s 
Heirs, 10 Ala. 977; Green’s Ex’rs v. 
Green, 7 Port. 19. 


en tbe v. Morris, 4 Del.Ch. 


Ga.—Aldridge v. Aldridge, 3 S.E. 
619, 79 Ga. 71; Tooke v. Hardeman, 
7 Ga. 20. 


Iowa.—Watson v. Watson, 67 N.W. 
8, 98 Iowa 132; In re Franke’s Es- 
tate, 66 N.W. 918, 97 Iowa 704; Van 
Guilder v. Justice, 10 N.W. 238, 56 


Towa 669; Clark v. Griffith, 4 Iowa 
405. 

Md.—Knighton v. Young, 22 Md. 
309s 

Mass.—Williams v. Williams, 5 
Gray 24. 


Mich.—Matter of Smith’s Appeal, 27 
N.W. 80, 60 Mich. 136. 


Minn.—Washburn v. Van Steenwyk, 
20 N.W. 324, 32 Minn. 336. 


Mo.—Pemberton v. Pemberton, 29 
Mo. 408. 


N.J.—Van Arsdale v. Van Arsdale, 
26 N.J.Law 404; Mulford v. Mulford, 
6 A. 609, 42 N.J.Eq. 68; Norris v. 
Clark, 10 N.J.Eq. 51. 


N.Y.—Nelson v. Brown, 39 N.E. 355, 
144 N.Y. 384; Bullard v. Benson, 31 
Hun 104 [aff 1 Dem.Surr. 486, and mod 
on other grounds 96 N.Y. 499, 48 Am. 
R. 646]; Bond v. McNiff, 38 N.Y. 
Super. 83 [aff 41 N.Y.Super. 543]; 
Hoffmann v. Steubing, 98 N.Y.S. 706, 
49 Mise. 157; Matter of Mersereau, 77 
WN.Y.S. 329, 38 Misc. 208, 3 Mills Surr. 
117; Vandervort v. Vandervort, 1 N. 
v.S. 736, 49 Hun 606; Fuller v. Yates, 
8 Paige 325. 


SCe Pickett ave, GeCAV, 104 ss. Oaka 
(3 Brev.) 545, 6 Am.D. 594, 2 Tread. 
Const. 746; Whilden v. Whilden, 12 
S$.C.lq. 205; McDowall v. McDowall, 
8 S.C.Eq. 324. 


Tex.—Oarroll y. . Carroll, 
W31. 


Va.—Higginbotham vy. Cornwell, 8 
Gratt. (49 Va.) 838, 56 Am.D. 130. 


W.Va.—Douglas v. Feay, 1 W.Va. 


20 Tex. 


26 


Bng.i—Hall v. Hill, Ir-R. 4-Eq: 27; 
Strahan v. Sutton, 3 Ves.Jr. 249, 30 
Reprint 995. 


port. 


906. Cal.—In re Bump’s Estate, 92 
P. 648, 92 Py 645, 152, Cal. 204: 


Conn.—Thompson v. Betts, 51 A. 
564, 74 Conn. 576, 92 Am.S.R. 235. 


Ga.—Worthen v. Pearson, 33 Ga 
385, 81 Am.D. 213. 


Ill. _ Richie v. Cox, 99 Ill.App. 369. 


Iowa.—In re Stevens’ Estate, 144 N. 
W. 644, 163 Iowa 364. 


N.J.—Martin v. Martin, 84 A. 619, 
80 N.J.Eq. 359. 


N.Y.—Le Fevre v. Toole, 84 N.Y. 
95; In re White’s Estate, 220 N.Y.S. 
575, 219 App.Div. 502 [aff 157 N.E. 
868, 245 N.Y. 587]; Horstmann v. 
Flege, 70 N.Y.S. 596, 61 App.Div. 518 
[aff 66 N.Y.S. 446, 32 Misc. 665, and 
Ath Oa Naki 20 2h vit, New .n oO ul ile Nis. 
Ann.Cas. 163]; Ketchum v. Ketchum, 
248 N.Y.S. 45, 139 Misc. 207; In re 
Walsh’s Ex’rs, 214 N.Y.S. 167, 
Misc. 479, 


gee a nee y. Allen, 3 Yeates 
10. 


R.I.—Faucher v. Bouchard, 131 A. 
DOG m4 Rls LOO ss ine ren Cook, wiiGu An 
356, 30 R.I. 494. 


W.Va.—Atkinson v. Sutton, 23 W. 
Va. 197; Shuman v. Shuman, 9 W.Va. 
50; Douglas v. Feay, 1 W.Va. 26. 


Ont.—Reyholds y. Palmer, 32 Ont. 
431; Re McCallum, 16 Ont.W.N. 111. 


[a] Where will directs sale of cer- 
tain real property, the widow should 
be put to her election whether to take 
a share of the proceeds of such 
equitable conversion or to claim dow- 
er. Brink v. Layton, 2 Redf.Surr. 
CNG) 72: 


91. U.S.—Herbert . vy. 
Cranch 370, 3 L.Ed. 374. 


Ga.—Tooke v. Hardeman, 7 Ga. 20. 


Ind.—Langley v. Mayhew, 6 N.E. 
317, 8 N.E. 157, 107 Ind. 198. 


Iowa.—Mohn v. Mohn, 126 N.W. 
1127, 148 Iowa 288; Kiefer v. Gillett, 
94 N.W. 270, 120 Iowa 107; Campbell 
v. Sankey, 86 N.W. 48, 114 Iowa 69. 


Me.—Allen v. Pray, 12 Me. 138. 


Mo.—McKee v. Stuckey, 81 S.W. 
160, 181 Mo. 719; Sparks v. Dorrell, 
131 S.W. 761, 151 Mo.App. 173. 


N.J.—White v. White, 16 N.J.Law 
202, 31 Am.D. 232; Cooper v. Cooper, 
88 A. 198, 56 N.J.Eq. 48; Helme v. 
Strater, 30, A.in833, 52 SN. Jd.Ha: 591° 
Stewart v. Stewart, 31 N.J.Eq. 398; 
Colgate’s Ex’r v. Colgate, 23 N.J.Hq. 
372; Stark v. Hunton, 1 N.J.Eq. 216. 


N.Y.—Matter of Gorden, 64 N.E. 
58, = WL Tea EN Xan eb SOAS ,u Oa a, 
S.R. 689; Starr v. Starr, 30 N.E. 384, 
132 N.Y. 154; Asche v. Asche, 21 N.E. 
70, 118 N.Y. 232; Matter of Zahrt, 94 
N.Y. 605 [aff 11 Abb.N.Cas. 222, 2 N.Y. 
Civ.Proc. 272, 1 Dem.Surr. 444]; In re 
Frazer, 92 N.Y. 239; Vernon v. Ver- 
non, 63 Nex. sol [mod 7%, ans.492)]); 
Tobias v. Ketchum, 32 N.Y. 319 [rev 
36 Barb. 304]; Farrell v. Farrell, 127 
N.Y.S. 764, 142 App.Div. 605 [rev on 
other grounds 98 N.E. 857, 205 N.Y. 
450]; Closs v. Hldert, 51 N.-Y.S. 881, 
30 App.Div. 338; In re Snowden’s Es- 
tate, 252. N.Y.S. 485, 140. Mise. .870 
{mod on other grounds 257 N.Y.S. 389, 
235 App.Div. 862]; Koezly v. Koezly, 
65 N.Y.S. 6138, 31 Mise. 397; Matter 
of Grotrian’s Hstate, 62 N.Y.S. 996, 3 
Mise. 23, 1 Mills Surr. 408; Closs v. 


Wren, 7 


[§§ 2343-2344 


other provisions of the will.®? 


[§ 2344] bb. Gift for Life, for Years, or for Sup- 
A gift to the widow for life,®* for a term of 


Eldert, 37 N.Y.S. 353, 16 Misc. 104. 
Pa.—Creacraft v. Wions, Add. 350. 
R.I.—In re Durfee, 14 R.I. 47. 


S.C.—Whilden vy. Whilden, 12 S.C. 
Eq. 205. 


Tex.—State v. 
290 S.W. 244. 


Va.—Rutherford v. Mayo, 76 Va. 
117; Dixon v. McCue, 14 Gratt. (55 
Va.) 540. 


W.Va.—Jacobs v. Jacobs, 
449, 451, 100 W.Va. 585; 
Feay, 1 W.Va. 26. 


Eng.—Goodfellow v. Goodfellow, 18 
Beav. 356, 52 Reprint 141; Chalmers 
ay 2 Ves.&B. 222, 35 Reprint 


Tete ree pay oe v. Palmer, 32 Ont. 


Jones, (Civ.App.) 


131 S.E. 
Douglas v. 


[a] Where testator and his wife 
each own undivided half interest in 
the homestead property and he de- 
vises the whole to her, she must elect, 
since she cannot claim both her estate 
in the property and the devise. Wag- 
goner v. Waggoner, 68 S.E. 990, 111 
Va. 325, 30 L.R.A.N.S. 644. 


92. See cases infra this note. 
[a] Election held necessary 
where: (1) Allowing the. statutory 


rights of the widow would deprive 
other legatees of their legacies and 
defeat the full operation of the will. 
Sparks v. Dorrell, 131 S.W. 761, 151 
Mo.App. 173. (2) Provisions for 
children would be defeated by dower. 
Alling v. Chatfield, 42 Conn. 276. (3) 
The assertion of the widow’s claim 
would entirely defeat the claim of 
another legatee. Maier’s Estate, 1 
Leg.Gaz. (Pa.) 475, 2 Luz.Leg.Obs. 
66. (4) The balance of the testator’s 
property was specifically devised. 
Boord v. Boord, 71 N.E. 891, 163 Ind. 
307. (5) The testator gave part of 
his property to his wife and the re- 
mainder to his children. Langley v. 
Mayhew, 6 N.E. 317, 8 N.E. 157, 107 


Ind. 198; Wilson v. Moore, 86 Ind, 
244; Ragsdale v. Parrish, 74 Ind. 
191; Young v. Pickins, 49 Ind. 23; 


Smith v. Baldwin, 2 Ind. 404; Kelly 
v. Stinson, 8 Blackf. (ind.) 387; Dill- 
man v. Fulwider, 105 N.E. 124, 57 Ind. 
App. 632; Tobias v. Ketchum, 32 N.Y. 
319; Ferris v. Ferris, 30 N.Y.S. 982, 
10 Misc. 320. 


[b] Election held not necessary.— 
(1) A devise to others of all the tes- 
tator’s real estate is not necessarily 
inconsistent with the right to dower, 
as such a devise is to be understood 
as subject to all lawful claims upon 
the land including dower. Church vy. ° 
Bull, 2 Den. (N.Y.) 430, 43 Am.D. 754. 
(2) <A devise of realty to executors, 
in trust to receive and apply income 
to the use of persons other than the 
testator’s widow, and an incidental 
power of sale, are not inconsistent 
with the widow’s claim of dower and 
hence do not call for an election by 
the widow, nor does a gift to her of 
all testator’s personalty raise an in- 
ference of intent that it should be in 
lieu of dower, so as to require such 
election. Matter of Shields, 124 N.Y. 
SS a 68 Mise. 264, 7 Mills Surr. 


neat Ill. Haynie v. Dickens, 68 Ill. 


Ind.—Wilson v. Wilson, 44 N.B. 


- For later cases, developments and changes in the law see Annotations, same title and section number. 
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years,°* during widowhood,®® or during the minority 
of children,®® may be in lieu of dower where such 
an intention on the part of the testator is expressed 
or clearly implied, although such a provision does not 
necessarily put the widow to her election.®? 
vision for the support or maintenance of the widow 
is not usually considered to be intended to be in lieu 
of her dower or statutory rights,®® although it is 
held to be in lieu of dower where such intention is 
disclosed by express declaration of the testator.®? 


[§ 2345] cc. Creation of Trust 


gift to the widow of the income of property to be 
managed by a trustee is not generally to be consid- 


665, 145.Ind. 659; Shafer v. Shafer, 
28 N.E. 867, 129 Ind. 394; Hurley v. 
Melver, 21 N.E. 325, 119: Ind. 53 [foll 
Langley v. Mayhew, 6 N.E. 317, 8 N.E. 
15%; 107Ind:,.198]. 


Iowa.—Cain v. Cain, 23 Iowa 31. 


Mo.—McKee v. Stucky, 81 S.W. 160, 
181 Mo. 719. 


N.J.—White v. White, 16 N.J.Law 
202, 31 Am.D. 232; Cooper v. Cooper, 
38 A. 198, 56 N.J.Eq. 48; Bindicott v. 
Endicott, 3 A. 157, 41 N.J.Eq. 93. 


N.Y.—In re Gorden, 64 N.E. 753, 172: 


N.Y. 25, 92 Am.S.R. 689, 11 N.Y.Ann, 
Cas. 397 [rearg den 65 N.E. 1117, 172 
N.Y. 648]; Nelson v. Brown, 39 N.E. 
355, 144 N.Y. 384; Asch v. Asch, 21 N. 
H.'70, 113 N.Y. 232; In re Zahrt, 94 
N.Y. 605; Peck v. Sherwood, 56 N.Y. 
615; Matter of Johnson’s Estate, 100 
ee 373, 50 Misc. 99, 5 Mills Surr. 

S.C.—Stokes v. Norwood, 22 S.B. 
417, 44 S:C. 424; Farr v. Thompson, 25 
S.C. LG 3 ters 


Va.—Craig’s Heirs v. Walthall, 14 
Gratt. (55 Va.) 518; Upshaw v. Up- 
shaw, 2 Hen.&M. (12 Va.) 381, 3 Am. 
D: 632: 


Ont.—Reynolds v. Palmer, 32 Ont. 
431. 


{a] Expressly declared in lieu of 
dower.—Schaffenacker v. Beil, 150 N. 
BE. 333, 320 Ill. 31; Zook v. Welty, 137 
S.W. 989, 156 Mo.App. 703; Nelson v. 
Brown, 39 N.E. 356, 144 N.Y. 384; In 
re Stevens, 212 N.Y.S. 123, 125 Misc. 
712. 


-[b] Gift and .dower held incon- 
sistent.—Mitchell v. Vest, 136 N.W. 
1054, 157 Iowa 336; Mohn v. Mohn, 
126 N.W. 1127, 148 Iowa 288; Stout 
v. Stout, 233 S.W. 1057; 192 Ky. 504; 
Bunker v. Bunker, 154 A..78, 130 Me. 
103; In re Tonkin’s Estate, 143 \A. 
445, 103 N.J.Eq. 359; Moore v. Moore, 
92 A. 948, 84 N.J.Eq. 39; In re Gorden, 
64 N.B. 753, 172° N.Y. 25, 92 Am.S-R. 
689 [rearg den 65 N.E. 1117, 172 N.Y. 
648, 92 Am.S.R. 689]; Matter of Zahrt, 
94 N.Y. 605 [aff 11 Abb.N.Cas. 222, 
29 N.Y.Civ.Proc. 272, 1 Dem.Surr. 444]; 
In re Tailer, 133 N.Y.S. 122, 147 App. 
Div. 741 [aff 98 N.E. 1116, 205 N.Y. 
599]; In re Reese’s Estate, 230 N.Y. 
S. 174, 132 Misc: 274; In re Foster’s 
Estate, 156 N.Y.S.°1005, 93 Misc. 400, 
16 Mills Surr. 183 [aff 159 N.Y.S. 
1113]; In re Stuyvesant’s Estate, 131 
N.Y.S. 197, 72 Mise. 295; In re Han- 
sen’s Guardianship, 247 P. 481, 67 
Utah 256: Jacobs v. Jacobs, 131 S.E. 
449, 100 W.Va. 585. 


94. Wiseley v. Findlay, 
(24 Va.) 361, 15 Am.D. 712. 

95. Ind.—O’Harrow v. Whitney, 85 
Ind. 140. ; 

Ky.—Smith v. Bone, 7 Bush 367. 

N.J.—Stark v..Hunton, 1 N.J.Eq. 
216. 


3 Rand. 


WILLS 


A pro- 


for Widow. A 
sistent with the 


N.Y.—Jurgens v. Rogge, 37 N.Y.S. j 


249, 16 Misc. 100. 
Ohio.—Luigart vy. Ripley, 19 Ohio 
St. 24. 


Pa.—Hamilton v. Buckwalter, 2 
Yeates 389, 1 Am.D. 350. 


S.C.—Callaham y. Robinson, 9 S.E. 
120, 30 S.C. 249, 3 L.R.A. 497; Wil- 
son v. Hayne, 15 S.C.Eq. 37. 


96. Huhlein v. Huhlein, 8 S.W. 260, 
87 Ky. 247, 10 Ky.L. 107; Kelley v. 
Ball, 19 S.W. 581, 14 Ky.L. 132; Free- 
land v. Mandeville, 28 N.J.Eq. 559; 
Bond v. McNiff, 41 N.Y.Super. 543 [aff 
38-N.Y.Super. 83]; Stehlin v. Stehlin, 
22 N.Y.S. 40, 67 Hun 110. 


97. Ark.—Stokes v. Pillow, 40 S.W. 
580, 64 Ark. 1. 


Ind.—Burkhalter v. Burkhalter, 88 
Ind. 368; Richards v. Hollis, 35 N.E. 
572, 8 Ind.App. 353. 


Iowa.—Archer v. Barnes, 128 N.W. 
969, 149 Iowa 658; Percifield v. Au- 
mick, 89 N.W. 1101, 116 Iowa 383; 
Sutherland v. Sutherland, 71 N.W. 
424, 102 Iowa 535, 63 Am.S.R. 477; 
Watson vy. Watson, 67 N.W. 83, 98 
Iowa 132; Hunter v. Hunter, 64 N.W. 
656, 95 Iowa 728, 58 Am.S.R. 455; 
Bare v. Bare, 59 N.W. 20, 91 Iowa 143; 
Richards vy. Richards, 58 N.W. 926, 
90 Iowa 606; Parker v. Hayden, 51 
N.W. 248, 84 Iowa 493; Howard v. 
Watson, 41 N.W. 45, 76 Iowa 229; 
Potter v. Worley, 7 N.W. 685, 10 N.W. 
298, 57 Iowa 66; McGuire v. Brown, 
41 Iowa 650; Metteer v. Wiley, 34 
Iowa 214. 


N.¥.—Lewis v. Smith, 9 N.Y. 502, 
61 Am.D. 706, Seld. Notes 237, 12 N.Y. 
Leg.Obs. 193.[aff 11 Barb. 152, 9 N.Y. 
Leg.Obs. 292]; Mills v. Mills, 28 Barb. 
454; Havens v. Havens, 1 Saundf.Ch. 
324. 

S.c.—Cunningham v. Shannon, 25 
SiG giao. 


Tex.—Haby v. Fuos, (Civ.App.) 25 
S.W..1121. 


[a] Gift to widow for life.—Fal- 
ligant v. Barrow, 65 S.E. 149, 133 Ga. 
87; Miksch v. Miksch, 161 N.W. 675, 
179 Iowa 716; Jackman v. Herrick, 
161 N.W. 97, 178 Iowa 1374; Thorpe 
v. Lyones, 142 N.W. 82, 160 Iowa 415; 
Parker v. Parker, 135 N.W. 71, 155 
Iowa 65; Springsteen v. Springsteen, 
158 N.Y.S. 848, 172 App.Div. 605; In 
re Uzmann’s Estate, 258 N.Y.S. 49, 
143 Mise. 654; In re Lakner’s Estate, 
2ITP NEY ISS 174, 126 Mise. 654° “Iniyre 
Bllinger’s Estate, 198 N.Y.S. 187, 120 
Mise: 276; In re Moeller’s Estate, 191 
N.Y.S. 687, 117 Mise. 803; Ferguson 
Vv. ELolborn, 221 “P.2958,. 106, Ore 5665 


the widow’s right of dower;? 
trust for the widow is considered as in lieu of dower 
or statutory rights where the gift is manifestly ineon- 


McDermid v. Bourhill, 199 P. 610, 
101 Or. 305, 22 A.L.R. 428; Caswell v. 
Caswell, 100 S.E. 482, 84 W.Va. 575. 


[b] Gift during widowhood.— 
Archer v. Barnes, 128 N.W. 969, 149 
Iowa 658; In re Leger’s Estate, 264 
N.Y.S. 452, 147 Misc. 286; Schreiner 
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ered as in lieu of her dower or statutory rights in 
the testator’s estate,1 and, even in states following 
the statutory rule that a devise of a legal estate in 
lands direct to the widow bars her dower in the ab- 
sence of any declaration of intention in the will un- 
less the widow renounees the will, it has been held 
that a devise of:lands to trustees for the use of the 
widow, of itself, has no effect under the statute upon 


2 


but the creation of a 


assertion or enforcement of such 


rights,? as where the trust includes all the real es- 


vaSchreine®, 118 N.Y.S. 608, 63 Misc. 


88. TIowa.—Bentley v. Bentley, 84 
N.W. 676, 112 Iowa 625. 


Ky.—Oney Wall, etc. v. Richard B. 
Goode, 7 Ky.Op. 17. 


N.Y.—Purdy v. Purdy, 46 N.Y.S. 
215, 18 App.Div. 310; Matter of Gro- 
trian, 71 N.Y.S. 842, 35 Misc. 257, 2 
Mills Surr. 268; Smith v. Kniskern, 4 
Johns.Ch, 9. 


Pa.—Webb v. Evans, 1 Binn. 565. 


S.C.—Rivers y. Gooding, 21 S.E. 
310, 43 S.C. 428. 


W.Va.—Tracey v. Shumate, 22 W. 
Va. 474, 


Ont.—Re Wadsworth, 19 Ont.W.R. 
32, 2 Ont.W.N. 999; Baker y. Baker, 
25 U.C.Q.B. 448: 


99. Reynolds vy. Reynolds, 29 U. 
C.Q.B. (Ont.) 225. 


1. Kinsey v. Woodward, 3\Del. 459; 
Hill v. Hill, 41 A. 943, N.J. Law 
442; Van Arsdale v. Van Arsdale, 26 
N.J.Law 404; Colgate’s Hx’r v. Col- 
gate, 23 N.J.Eq. 372; Gray v. Gray, 
39 N.Y.S. 57, 5 App-Div. 132, 16 Misc. 
226; Conner v. Watson, 37 N.Y.S. 71, 
1 App.Div. 54; In re Fitter, 157 N.Y.S. 
488, 92 Misc. 706, 15 Mills Surr. 399; 
In re Smith’s Estate, 22 N.Y.S. 1067, 1 
Mise. 269, 1 Pow.Surr. 271; Sanford 
v. Jackson, 10 Paige (N.Y.) 266; Ful- 
ler v. Yates, § Paige (N.Y.) 325; 
Wood v. Wood, 5 Paige (N.Y.) 596, 28 
Am.D. 451; Re Webb, 17° Ont.W:N. 
74; Baker v. Baker, 25 U.C.Q@.B. (Ont.) 
448, 


2. Moore v. 
NiSEq: (3.9: 


3. Ala.—Fitzgerald v. Rogers, 137 
So. 661, 223 Ala. 576. 


Ga.—Speer v. Speer, 67 Ga. 748. 


I]l.— Warren vy. Warren, 36 N.E. 611, 
re Ill. 641; Brown vy. Pitney, 39 Ill. 


Iowa.—Snyder v. Miller, 
240, 67 Iowa 261. 


Mo.—Young v. Boardman, 10 S.W. 
48, 97 Mo. 181. 


N.J.—Farner v. Farner, 134 A. 859, 
100 N.J.Eq. 161; Caravatta v. O’Brien, 
129 A. 752, 98 N.J.Eq. 199; Brokaw v. 
Brokaw, 7 A. 414, 41 N.J.Eq. 304: Col- 
gate’s Hx’r v. Colgate, 23 N.J.Eq.- 372. 


N.Y.—Vernon v. Vernon, 53 N.Y. 
351; Savage v. Burnham, 17 N.Y. 561; 
Dodge v. Dodge, 31 Barb. 413, 10 Abb. 
Pr. 401, 21 How.Pr. 63; In re Lott’s 
Hstate, 266 N.Y.S. 474, 148 Misc. 1; 
In re Hardenbergh’s Will, 258 N.Y.S. 
651, 144 Misc. 248; In re Gale’s Es- 
tate, 145 N.Y.S. 301, 83 Misc. 686, 11 


Moore, 92 A. 948, 84 


25 N.W. 


Mills Surr. 522; Joseph Loria, Inc., 
vi Stanton. Go;,,, 190, NTS tote. sue 
livan.v. McCann, 2 N.Y.S. 198; Haw- 


Sai James, 16 Wend. 61 [rev 5 Paige 
3 : 


Okl.—Bank of Commerce & Trust 
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tate of the testator,* particularly where the trustees 
are empowered to sell, mortgage, or lease,® although 
the grant of a power of sale to executors has been 
held not to be conclusive;® or where the wife is made 
the sole beneficiary of a trust including all of the 
testator’s property,’ or all of his property included 
in the residuary estate;* or where the trust, although 
created for other purposes, amply provided for the 
wife, giving to her, if necessary, the entire income 
and principal. Where it appears from the context 
of the will that the trust of all the testator’s real es- 
tate contemplated nothing more than what remained 
after deduction of dower, the widow is not put to her 
election.!° 


[§ 2346] dd. Gift of Realty or Personalty—(aa) 
Devise of Realty. Independent of statute, a devise 
of realty is not in lieu of dower in the absence of an 
express or implied intention of the testator to the 
contrary ;1! but a devise of realty is held to be ‘in 
lieu of dower, without express words of exclusion, 
whenever the claim of dower is inconsistent with the 
will, or so repugnant to its provisions as to disturb 
and defeat them.t? Under statute so declaring a 
devise of realty to the testator’s widow is held to be 
in lieu of dower whenever the facts bring the case 
within its terms;!? but the statute, even though its 
terms are broad enough to comprehend real estate 
wherever situated, is not applicable to devises of 
land in another state. Such a devise will not bar the 


Co. v. Trigg, 280 P. 563, 138 Okl. 216. 
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34 N.E. 150, 146 Tl. 312. 
owning one half of community prop- 
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widow’s dower in lands lying in the testator’s state ;'4 
and, under a statute requiring election to entitle the 
widow to dower, but further providing that when a 
bequest of personal estate is made to her but the 
whole of the husband’s property, including the be- 
quest, is taken for the payment of his debts she may 
sue for dower without first making her election, she 
is entitled to dower under such circumstances with- 
out renouncing the will even though the will gave 
her the real as well as personal estate where it ap- 
pears that an exhaustion of the personal estate ne- 
cessitates a sale of realty to pay the debts.t® 


[§ 2347] (bb) Bequest of Personalty. A bequest 
of personalty is in leu of dower if the testator ex- 
pressly so provides in his will,?® or if the testator’s 
purpose to that effect is to be gathered from the pro- 
visions of the will,!7 or if such intention is establish- 
ed by the inconsistency of bequest and dower;1* but 
a bequest in lieu of dower does not bar the widow’s 
rights in personal property.t® In jurisdictions fol- 
lowing the common-law rule, a bequest of personalty 
does not bar dower in the absence of a contrary in- 
tention on the part of the téstator;?° but a different 
rule prevails under the statute.?! Statutes requir- 
ing renunciation of a devise of realty by the widow 
before she can claim her dower do not operate to re- 
quire renunciation of a bequest of personalty be- 
fore claiming dower rights in the realty ;?? nor does 
a will making bequests of personalty to the widow, 


the right of the wife to income so 


(2) A widow 
long as she remained a widow, the 


Pa.—McClernan’s Estate, 11 Pa. 
Dist. 163. 

S.C.—Bannister y. Bannister, 
10, BIE Bis Su Cn ue ee 

Wis.—Turner vy. Oberheu, 61 N.W. 
280, 89 Wis. 1; Van Steenwyck v. 
Washburn, 17 N.W. 289, 59 Wis. 483, 
48 Am.R. 532. 


Ont.—Re Webb, 17 Ont.W.N. 74. 


LG Sa 


4. In re Evans’ Estate, 177 N.W. 
126, 145 Minn. 252, J Neg BA 5p i Sy 
Rubenstein v. Rubenstein, 224 N.Y.S. 


727, 221 App.Div. 612; Josenh Loria, 
INCE SCAnLOnM Cow 190m ING Yao. kode 

5. Rubenstein v. Rubenstein, 224 
N.Y.S. 727, 221 App.Div. 612. 

6. In re Ellinger’s Estate, 198 N. 
Y.S. 187, 120 Misc. 276. 

7. Asch v. Asch, 21 N.E. 70, 113.N. 
Ys 232: 

8. In re Lakner’s Estate, 211 N.Y. 
S. 174, 125 Misc. 654. 

9. U. S. Fidelity & Guaranty Co. 
v. Edmondson, (Ark.) 59 S.W.(2d) 
488. 

10, 
S. 10038, 
538. 

11. In re Springsteen, 149 N.Y.S. 
278, 86 Misc. 389, 12 Mills Surr. 311; 


In re Shields’ Estate, 124 N.Y. 
68 Mise. 264, 7 Mills Surr. 


In re Amsinck’s Estate, 155 N.Y.S. 
1089. 
12. Stark v. Hunton, 1 N.J.Eq. 216; 


Hair v. Goldsmith, 22 S.C. 566. 
13. See cases infra this note. 


‘fa] Devise as bar to dower unless 
renounced.—Under a statute declar- 
ing that a devise of land to a widow 
will, unless renounced, bar her dow- 
er, it has been held that: (1) A devise 
of land to a widow to be enjoyed by 
her while she remains his widow is 
a devise of land within the meaning 
of the statute. Stone v. Vandermark, 


erty cannot claim dower in the other 
half without first renouncing the will. 
Chadwick v. Tatem, 23 P. 729. 9 Mont. 
354 [dism 12 S.Ct. 988, 145 U.S. 655, 
36 L.Ed. 852]. (3) A devise of a fam- 
ily residence and furniture for the 
use of the testator’s widow during 
her life passes real estate within the 
meaning of the statute. Young v. 
Boardman, 10 S.W. 48, 97 Mo. 181. (4) 
A devise to the widow of the use and 
enjoyment of two rooms and of the 
kitchen and cellar during her natural 
life is a devise of real estate for her 
life and she is not entitled to dower 
unless she renounces the _ devise. 
Morgan v. Titus, 3 N.J.Eq. 201. 


[b] Devise of land to be reduced 
to money.—Under a statute provid- 
ing that a devise of land or interest 
therein shall bar dower or share in 
personal estate unless otherwise ex- 
pressed in the will, but giving the 
widow the right to election between 
devise and dower, a devise of land to 
be reduced to money is regarded as a 
bequest of personalty and does not 
bar dower or put the widow to her 


election. Jennings v. Smith, 29 Ill. 
116. 
14. Van Arsdale v. Van Arsdale, 26 


N.J.Law 404; Roessle v. Roessle, 148 
N.Y.S. 659, 163 App.Div. 344 [rev 142 
N.Y.S. 984, 81 Misc. 558]. 


15. Jarman vy. Jarman’s Heirs, 4 
Lea (Tenn.) 671. 


16. Re McEwen, 23 Ont.L. 414, 18 
Ont.W.R. 888, 2 Ont.W.N. 945. 


[a] Effect of codicil on declaration 
in will—Where a bequest of the in- 
come of two thirds of the residuary 
estate for benefit of the testator’s 
widow was declared to be in lieu of 
dower, and the only change by codi- 
cil, by which the testator ratified and 
confirmed his will in every respect, 
save so far as any part was incon- 
sistent with the codicil, was to limit 


provisions as to dower are not incon- 
sistent, and the codicil does not af- 
fect the will, so as to entitle the 
widow to dower in addition to the in- 
come. In re Valentine’s Will, 190 N. 
Y.S. 155, 115 Misc. 574. 


[b] Gift of share of income is in 
lieu of dower where so declared by 
the testator in his will, and the fact 
that the testator directed a blending 
of real and personal estate does not 
change the rule. In re Hendry, (Ont.) 
[1921] 4 Dom.L.R. 908. 


17. Rhode Island Hospital Trust 
Co. v. Briggs, 160A. 197, 52 Ral obs 
peer v. Clark, 89 S.E. 471, 105 


18. Griggs v. Veghte, 19 A. 867, 47 
N.J.Eq. 179. ; 


[a] Will disposing of realty and 
personalty, but valid only as to per- 
sonalty, is held to put the widow to 
her election where it directs the en- 
tire estate to be kept together and 
the whole proceeds to be applied to 
the support of the testator’s wife and 
children. Vaughan vy. Vaughan’s 
Heirs, 30 Ala. 329: Hilliard v. Bin- 
ford’s Heirs, 10 Ala. 977. 


19. Hatch v. Bassett, 52 N.Y. 359; 
Re McEwen, 23 Ont... 414, 18 Ont.W. 
R. 888, 2 Ont.W.N. 945. 


Effect of election to take dower on 
widow’s testamentary rights in per- 
sonalty see infra § 2438. 

20. In re Harrington’s Mstate, 248 


N.Y.S. 785, 139 Mise. 97; Weeks v. 
Guerin, 200 N.Y.S. 387, 121 Misc. 131. 


21. Hilliard v. Binford’s Heirs, 10 
Ala. 977. 
42. Ark.—Kollar v. Noble, 42 S.W. 


(2d) 408, 184 Ark. 297. 
Del.—Chandler y. Woodward, 3 Del. 


a 


Ill.—Jennings v. Smith, 29 Ill. 116. 


Se ee ae ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 
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and expressly declaring that she shall waive dower, 
bar a widow, who has accepted the will, from her dis- 
tributive share in the intestate personal estate form- 
ing the residue.?* A statute providing that a wid- 
ow’s share thereunder cannot be affected by any 
will unless she consents thereto applies both to per- 
sonal and real property, and a widow who does not 
renounce her rights under the statute cannot take 
under the will.24 Where a widow, entitled under 
the common-law rule both to dower and to provi- 
sions made for her in the will, releases her right 
to a bequest of personalty, she may still recover her 
dower even though her release in incorrect form pur- 
ports to release her dower in the personalty.2* 


[§ 2348] (g) Widow’s Allowance or Exemption.?¢ 
Generally, dissent from the will is not necessary to 
entitle the widow to exemption from debts of the es- 
tate provided by statute,?7 or to the provision for 
support which the statute allows pending settle- 
ment of the estate,?® or to the personal property al- 
lowances which the statute makes her absolute prop- 
erty without election on her part;?° although in 
some cases it has been held that, while the widow can- 
not be deprived of her statutory allowance, she may 


Miss.—Booth v. Stebbins, 47 Miss. 
161; Fulton v. Fulton, 30 Miss. 586. 


Mo.—Martien v. Norris, 3 S.W. 849, 


Widow’s right 
Executors and 


759, 763, 813-815. 
27. Hubbard vy. 


91 Mo. 465; Pemberten v. Pemberton, : 
29 Mo. 408: Halbert v. Halbert, 19|°2%8; In re Tatham, 
Mo. 453; Hamilton v. O’Neil, 9 Mo.| Notes 530, 2 Ont.L. 343. 
i. 28. 

S.C.—Snelgrove v. Snelgrove, 4 S. 48 Mich. 271. 
eae (2a) 10 3, 226 8 

Gos a26,, MO. 83e 
[a] Will invalid as to realty.— AE 


The widow to whom the whole real 
and personal estate was devised dur- 
ing life is entitled, on the discovery 30. 
of the imperfection of the will as to] 644, 152 Cal. 274. 
real estate, to take the bequest of 31. 
the personalty, and her third part of 
the real estate in fee, under the stat- 
ute, accounting for the rents and 
profits, while she held the whole real 
estate under the will. Snelgrove v. 


61 Ind.App. 529; 
105 N.H. 124, 57 


App. 1. 
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to allowances 


Moore v. Moore, 12 N.W. 180, 


Overfield v. Overfield, 30 S.W. 


Estate, 122 N.W. 881, 85 Neb. 156, 124 
N.W.. 114, 85 Neb. 521. 


In re Bump’s Estate, 92 P. 643, | 69; 


Stiglitz v. Migatz, 109 N.E. 809, 
Dillman vy. Fulwider, 


ning v. Wilson, 100 N.E. 106, 52 Ind. 
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be put to an election between that and the will if the 
will expressly*° or by clear implication*! so provides, 
in which cases she takes both under the will and un- 
der the statute if the will does not in express terms or 
by clear impleation otherwise direct.*? 


[§ 23491 (h) Provision Otherwise than by Will.33 
A widow may be required to elect between a provi- 
sion for her made by the will and another provision 
made for her by the testator in some other way, 
where the two provisions are inconsistent;?4 but, in 
the absence of any such inconsistency between the 
two provisions, the widow is not put to her election 
by reason of the fact that the testator has made pro- 
vision for her outside of his will,®® and there is no 
inconsistency between the provisions within the 
meaning of the rule when one of them is void.?® Ac- 
cordingly, the fact that the wife is the beneficiary in | 
a policy or policies of insurance on the life of the 
testator does not put her to her election between the 
will and the pohey;** but where the two gifts are 
inconsistent, the widow is put to her election,?® and 
where the testator declares in the will that the pro- 
ceeds of the policy shall be in lieu of dower, the wid- 
ow is put to her election between the policy and 


see] R. 42. 


Administrators §§ 35. Ind.—Wheelock v. Wheelock, 


(App.) 187 N.E. 205. 
Iowa.—May v. Jones, 54 N.W. 231, 
87 Iowa 188. 


Ky.—Pepper v. Thomas, 4 S.W. 297, 
Sdn) Key 3895) 9 Key ae aio 


Md.—Beall v. Deale, 7 Gill&J. 216. 

Minn.—Sherman y. Lewis, 46 N.W. 
318, 44 Minn. 107. 

N.Y.—Sanford v. Sanford, 58 N.Y. 
Carson y. Murray, 3 Paige 483. 

Pa.—In re Coane’s Estate, 165 A. 
2, 310 Pa. 138. 

S.C.—O’Driscoll v. Koger, 2 S.C.Eq. 
295. 

Tenn.—Walker v. Bobbitt, 88 S.W. 
327, 114 Tenn. 700, 10 Prob.Rep.Ann. 


Russell, 73 Ala. 
21. Can.tsd. OGe. 


In re O’Shea’s 


Ind.App. 632; Man- 


Snelgrove, 4 S.C.Eq. 274. 32. See infra § 2435. 552: Pritchard v. Pritchard, 2 Tenn. 
; 33. Election between gift by will | Ch.A. 294. 
[b] Setting apart money out of) and by nontestamentary act general-| Ont.—Carscallen v. Wallbridge, 32 
“estate.”,—Under a statute providing ly see supra § 2335. Ont. 114 
that a devise of real estate shall be c : g ; 
deemed in lieu of dower unless the Necessity for election by widower [a] Antenuptial agreement and 
testator declares otherwise, a aye, see infra § 2362. hhc pire at ie at a Cp use, ene: a 
tion to set apart a sum of money ou 2 _ directing a he trustees 
of the testator’s “estate” for the fog te ee ee es re pay the income to the wife “in ac- 
widow’s benefit is not a devise of real ; ace AS) ° Amen 2°.) cordance with terms of antenuptial 
estate within the meaning of the stat- Md.—Busey v. McCurley, 61 Ma.|@8teement” granting the wife fifteen 


ute, even though the will directs a 
sale of real and personal estate. 
Chandler v. Woodward, 3 Del. 428. 


[ec] Devise of estate for years does 
not bar dower under the statute. 
Wiseley v. Findlay, 3 Rand. (24 Va.) 
SO Spe An) tala) 


[d] Direction to sell land renders 
it personalty, and renouncement is 
not necessary before claiming dower 
rights. Jennings v. Smith, 29 Ill. 116; 
Haszard v. Haszard, 34 A. 150, 19 R.I. 
374. 

23. Johnson v. Goss, 132 Mass. 274. 

24. In re Foster, 33 N.W. 135, 41 
N.W. 43, 76 Iowa 364. 


25. Ostrander y. Spickard, 8 Blackf. 
(ind.) 227. 

26. Cross references: 
Effect of election see infra § 2435. 


Necessity of election in claiming 
homestead see infra § 2352. 


Widower’s allowance see infra § 2364. 


436, 48 Am.R. 117. 


N.Y.—In re Brooklyn Trust Co., 190 
N.Y.S.°771, 198 App.Div. 602. 


S.C.—Key v. Griffin, 18 S5.C.Eq. 67. 


Tenn.—Williams v. Gray, 1 Coldw. 
104. 


Tex.—McCormick v. 
Tex. 15. 


Eng.—Greenhill v. North British, 
ete, Ins, Con (1893 I 3) Che 474-e Insre 
Wells, 42 Ch.D. 646; Re Carpenter, 
51 L.T.Ren.N.S. 773. 

[a] Legacy and gift inter vivos.— 
The widow must elect where the will 
gave for life stock which the testa- 
tor had previously transferred abso- 
lutely. Moore v. Baker, 30 N.E. 629, 
4 Ind.App. 115, 51 Am.S.R. 208. 


{[b] Legacy and separation agree- 
rment.—The widow must elect be- 
tween a provision in a separation 
agreement for the support of a child 
and a provision in the will for main- 
tenance and education of the child. 
Ross v. Ross, (B.C.) [1930] 2 Dom.L. 


McNeel, 53 


thousand dollars per year, uncondi- 
tionally, for life, does not show that 
the husband intended to have the wife 
elect; hence, where the income was 
insufficient to pay the amount, the 
wife could receive the balance from 
the principal of the estate. In re 
Coane’s Hstate, 165 A. 2, 310 Pa. 138. 


[b] Postnuptial agreement and 
will.— Recovery on a postnuptial con- 
tract does not prevent the surviving 
wife from accepting additional bene- 
fits accruing under her husband’s last 
will, Wheelock v. Wheelock, (Ind. 
App.) 187 N.E. 205. 


36. Rowell v. Barber, 125 N.W. 937, 
142 Wis. 304, 27 L.R.A.N.S. 1140. 


37. O’Reily v. Laughlin, 45 So. 19, 
92 Miss. 1; Matter of Hayden’s Es- 
tate, 7 N.Y.S: 313, 54 Hun 197. 3 Silv. 
A. 402 [aff 27 N.E. 409, 125 N.Y. 776]; 
Mutchmor v. Mutchmor, 8 Ont.L. 271, 
SIP Ontiwibse 309," “981 es Grint ues 
Howes, 5 Ont.L. 439, 2 Ont.W.R. 293; 
King v. Yorston, 27 Ont. 1. 


38. Buebrle vy. Buehrle, 
539, 291 Ill. 589. 
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dower.°® 


[§ 2350] (i) Property as to Which Election May 
Become Necessary—aa. In General. 
widow, made necessary by will or statute, applies to 
property included within the terms of the will*® or 
Hlection is not neces- 
sary with respect to property owned by the widow 
in her own right and not included in her husband’s 
will;#? nor with respect to property not included 
within the terms of the will*® or statute requiring 
election ;** nor is election within the time limitations 
prescribed by statute necessary in cases not contem- 
plated by the election statute.*° Nor is election nec- 
essary with respect to property which, under other 
conditions named in the statute, goes to the widow 


statute requiring’ election.*! 


absolutely without election.*® 


39. Haywood vy. Haywood, 225 N. 
Y.S. 84, 180 Misc. 742. 


40. See cases infra this note. 


[a] Land of which testator died 
seized and in which the widow had 
dower rights is subject to the election 
required under the testator’s will pro- 
viding that the widow must elect 
whether she would take under a trust 
therein in lieu of dower, or would 
take dower. In re Stevens, 212 N.Y. 
S123, 125 Mise: 712. 


[b] Ihands conveyed by husband 
during coverture without wife join- 
ing.—A will making provision for 
the widow in lieu of dower, expressly 
or by implication, has been construed 
in some cases to require an election 
with respect to all }ands in which the 
widow has dower, including lands 
conveyed away by the testator dur- 
ing coverture by deeds in which she 
did not join. Fairchild v. Marshall, 
43 N.W. 563, 42 Minn. 14; .Spalding 
v. Hershfie!d, 39 P. 88, 15 Mont. 253; 
Russ v. Perry, 49 N.H. 547; Palmer 
v. Voorhis, 35 Barb. (N.Y.) 479. 


41. Dorsey v. Dorsey, 140 So. 540, 
224 Ala. 496. 


[a] Real and personal estate of 
tostator.—Election required by stat- 
ute when exercised, entitles the 
widow to take her dower and distrib- 
utive interest in the personal estate 
as in case of intestacy. Dorsey v. 
Dorsey, 140 So. 540, 224 Ala. 496. 


42. Wilkison v. Wilkison, 286 P. 
252, 180 Kan. 424; Webber v. Webber, 
£85 NW.61, 227 Mich. 178. 


[a] Note payable to husband and 
wife jointly.— Where a husband loans 
money and takes a note therefor pay- 
able to the order of himself and wife, 
and then makes a will making a de- 
vise and a bequest to her in lieu of 
dower, if she survives the husband 
her right to the note in his hands at 
the time of his death vests in her 
alone, independent of the will, and she 
is not put to her election between the 
note and the terms of the will. San- 
ford-v. Sanford, 58 N.Y: 69 '[aff’ 2 
Thomps.&C, 641]. 


{[b] Gife estate under will of de- 
ceased husband’s mother.—The tes- 
tatrix devised her son an estate of 
inheritance. but provided, if he be 
then dead or die before her, she gave 
his estate to his representatives, to 
be applied by them the same as if his 
share had formed part of the estate. 
Where the son was dead at the time of 
execution of the will, his widow took 
his interest under the testatrix’ will 
not as dower, but as a life estate, 
and did not have to renounce provi- 


WILLS 


[§ 2351] bb. Community Property. Where a tes- 


Election by the 


sions of his will before she could take 
the life estate. Brill v. Green, 147 
N.E. 446, 316 Ill. 583. 


43. See cases infra this note. 


[a] Lands conveyed by husband 
during covereure without wife join- 
ing’ are held in some cases not to be 
within the scope of a provision in 
the will for the wife in lieu of dower. 
Braxton v. Freeman, 40 S.C.L. 35, 57 
Am.D. 775; Higginbotham vy. Corn- 
web 8 Gratt. (49 Va.) 83, 56 Am.D. 
130. 


44. See cases infra this note. 


[a] Lands conveyed by husband 
during coverture without wife join- 
ing.—Statutes which are construed 
to require an election before claim- 
ing dower in lands of which the hus- 
band is seized at his death do not re- 
quire an election before claiming dow- 
er in lands conveyed by her husband 
by deeds in which she did not join. 
Westbrook y. Vanderburgh, 36 Mich. 
30°) Hall v. Smith; 15S. W. 621, 103 
Mo. 289; Boriand v. Nichols, 12 Pa. 
38, 51 Am.D. 576; Shuman y. Shuman, 
9 W.Va. 50. 


[b] Gand of husband sold for tax- 
es during coverture without the wife 
being made a party to the tax suit is 
not within the terms of the statute 
requiring election which are restrict- 
ed to lands of which the testator died 


seized. Dobschutz v. McAlevey, 
(Mo.) 213 S.W. 82. 
'c] and devised to, but taken 


from, wife.—A statute requiring elec- 
tion before claiming dower ‘‘in other 
lands’’ than those devised does not 
require election before claiming dow- 
er in the devised lands, where they 
have been taken from the widow 
through no fault of her own, either 
by paramount title or to pay the 
debts of her husband. Porter y. Os- 
mun, 7 A. 617, 41 N.J.Eq. 663. 


[dad] Personal estate—A _ statute 
requiring a widow to elect whether 
she will take under her husband’s 
will or a dower estate relates only to 
dower proper in real property, and 
has no application to a widow’s in- 
terest in her husband’s personalty. 
Sparks v. Derrell, 131 S.W. 761, 151 
Mo.App. 178. < 


[e] Where estate consists of per- 
sona). property only.—A statute pro- 
viding that the surviving spouse of 
one dying testate, having no children, 
may take one half of deceased’s real 
and personal estate “in lieu of dow- 
er,’ and of any share in the personal 
estate that the survivor would be en- 
titled to take therewith, does not ap- 
ply where the estate consisted of per- 


tator attempts to dispose of his wife’s interest or part 
thereof, in community property, the widow is put to 
her election between her interest in such property 
and the provision made for her by the will;*7 but 
where there is nothing in the will which shows that 
the testator claimed or intended to. dispose of any 
property but his own,*® or of any more than his one- 
half interest in community property,*® testamen- 
tary provisions for his wife are taken to have been 
made out of his own property, and no election by the 
widow is required, and, if made, is void;°° and the 
presumption is that the testator intended to dispose 
only of property belonging to him,°! even though 
the provision made for his wife is very lberal.°? To 
overcome this presumption, the evidence that the tes- 


sonal property only. Clark v. Han- 
son, 151 N.H. 369, 320 Ill. 480. 


45. See infra § 2378. 


46. Tipton v. McClary, 
54 S.W.(2d) 490. 


[a} One half testator’s real and 
personal eState goes to the widow 
absolutely without necessity of fil- 
ing election, if ihe testator died child- 
less, under the terms of the statute. 
Tipton v. McClary, (Mo.App.) 54 S.W. 
(2d) 490. 


47. Stewart’s Estate, 15 P. 445, 74 
Cal. 98; Morrison v. Bowman, 29 Cal. 
337; Mayo v. Tudor, 12.S.W. 117, 74 
Tex. 471; Furche vy. Saiier, ~ (Tex. 
Commn.App.) 22 S.W.(2d) 1065 [rev 
(Civ.App.) 8 S.W.(2d) 334]; Farmer 
v. Zinn, (Tex.Commn.App.) 276 S.W. 
191 [aff (Civ.App.) 261 S.W. 1073]; 
Farmer v. Zinn, (Tex.Civ.App.) 261 
S.W. 1073 [aff (Commn.App.) 276 S.W. 
191]; Caddell v. Lufkin Land & Lum- 
ber Co., (Tex.Civ.App.) 234 S.W. 138 
Laff (Commn.App.) 255 S.W. 397]; An- 
drews v. Kelleher, 214 P. 1056, 124 
Wash. 517. 


_ [a] Gift of three-quarters interest 
in community lands to the testator’s 
wife by will puts her to her election 
where, in her own right, she owned 
only one-half interest. In re Moore’s 
Estate, 216 P. 981, 62 Cal.App. 265. 


48. Dakan v. Dakan, ‘/Tex.Civ. 
App.) 52 S.W.(2d) 1070; Hocker v. 
Piper, (Tex.Civ.App.) 2 S.W.(2d) 997; 
Slavin v. Greever, (Tex.Civ.App.) 209 
S.W. 479; Swilley vy. Phillips, (Tex. 
Civ.App.) 169 S.W. 1117; Sauvage v. 
Wauhop, (Tex.Civ.App.) 143 S.W. 259; 
Autrey v. Stubenrauch, 133 S.W. 531, 
63 T’ex.Civ.App. 247. 


49. Rippy v. Rippy, (Tex.Civ.App.) 
49 S.W.(2d) 494; Arrington v. Mc- 
Daniel, (Civ.App.) 4 S.W.(2d) 262 
[certified questions answered 25 S.W. 
(2d) 295, 119 Tex. 148]; Hutchens v. 
Dresser, (Tex.Civ.App.) 196 S.W. 969. 


50. In re Wickersham, 70 P. 1076, 
TL Py 438 Ge h3 82 Cale2355, 


[a] Election made under mistaken 
belief that it was necessary in order 
to take under her husband’s will is 
void, where it is shown that the hus- 
band’s will did not dispose of the 
widow’s share of community prop- 
erty. In re Wickersham, 70 P. 1076, 
lt 2 A tel oOn Cale on, 


51. La Tourette v. La Tourette, 
1387 P. 426, 15 Ariz. 200; In re Prager’s 
Estate, 137 P. 37, 166 Cal. 450 —motion 
to correct remittitur mod 141 P. 369, 
UG Caln(on a 


52. In re Prager’s Estate, 137 P. 
37, 136 Cal. 450. 


(Mo. App.) 


For later cases, developments and changes in the law see Annotations, same title and section number. 


ae 


[§§ 2349-2351 


§§ 2351-2353] ie 


tator intended to dispose of property not his own 
must be clear and unequivocal.®* 


[§ 2352] cc. Homestead.®* Under a constitution- 
al provision that, if the owner of a homestead dies 
leaving a widow, it shall inure to her benefit during 
widowhood, and, if not allotted to her husband, she 
may apply to have it laid off, or the court, without 
petition, may proceed to have it set off to her, the 
widow’s dissent from the will is not required before 
bringing action to set off the homestead;** nor is 
the widow put to an election before claiming home- 
stead rights generally unless a statute declares, or 
the will expressly or by necessary implication pro- 
vides, that the devise or bequest to her in her hus- 
band’s will is in heu of the homestead ;5* and, in the 
absence of a statute requiring election, the question 
whether a devise or bequest is in lieu of homestead 
depends on the language and meaning of the will.>7 
In such ease, election is necessary only if the devise 
or bequest is declared expressly to be in heu of home- 
stead,®°* or if it clearly appears from the will that 
such was the testator’s intention,®® as where he de- 
vises his wife’s interest in the homestead property to 
another,®° or where the devise or bequest is repug- 
nant to the widow’s right to homestead ;°! but elec- 


53. Herrick v. Miller, 125 P. 974,]169 Ark. 572; 


976, 69 Wash. 456 [aff on reh 134 P. 
189, 74 Wash. 699]. 
“A strong presumption necessary to 


overcome, in order to require an elec- 
tion on the part of the donee under 


58. 
262; 
W.(2d) 504. 


[a] 
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O’Rourke v. Cleary, 163 
A. 583, 105 Vt. 85. 


Cowdrey v. Hitchcock, 103 Ill. 
Gamble v. Fulton, (Tenn.) 59 S. 


“In lieu of dower and all oth- 
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tion is not necessary where the will is construed as 
a gift by the husband of only his own interest in 
property,°? and the devise or bequest is not clearly 
repugnant to the homestead right.°* While the hus- 
band may put the widow to her election between de- 
vise and homestead, he cannot eut the widow off ab- 
solutely from her statutory rights. She has a right 
to dissent from the will and claim her homestead ex- 
emption, or to take under the will.*4 A widow is not 
required to elect before claiming homestead, under 
a statute declaring a devise of homestead to another 
void, if the will makes no provision for the surviving 
spouse, and the spouse does not consent thereto in 
writing, where the statutory conditions are shown to 
exist ;°> and the widow is entitled to homestead with- 
out election if the devise to the widow is taken for 
payment of his debts under the terms of a statute so 
providing.°° 


[§ 2353] dd. Property Undisposed of by Will.®? 
Where a will does not dispose of the entire estate of 
the testator, the widow is not put to her election be- 
tween the provision for her under the will and her 
rights as heir or distributee in the property undis- 
posed of,°® unless she is put to her election by stat- 


66. Jarman vy. Jarman’s Heirs, 4 
Lea (Tenn.) 671; Wooten v. House, 
(Tenn.Ch. A.) 36'S.W. 932. 


67. Election between rights under 
will and ag heir or next of kin see su- 
pra § 2336. 


such circumstances, is that the tes- 
tator is presumed to intend only to 
dispose of property over which he 
has testamentary power of disposi- 
tion. The authorities hereafter no- 
ticed show that this presumption will 
always prevail, unless the testator’s 
intention is clearly expressed or nec- 
essarily implied to the contrary by 
the terms of the will itself. We 
' think there is no dissent from this 
rule. We will also find as we proceed 
that such an intention on the part 
of the testator must be evidenced by 
designating with certainty the spe- 
cific property he so assumes to dis- 
pose of, in order to put his donee to 
an election.” Herrick v. Miller, su- 
pra. 


Presumptions as to acts constitut- 
ing election generally see infra § 2406. 


54. Homestead rights of surviving 
wife: 
Generally see Homesteads §§ 470-489. 
Waiver by election to take under will 
see Homesteads § 483. 


55. Fulp v. Brown, 69 S.E. 612, 153 
BESS tS 


N.C. 
56. Costen vy. Fricke, 276 S.W. 579, 
169 Ark. 572; Burgess v. Bowles, 12 


S.wW. 341, 13 S.W. 99, 99 Mo. 543. 


[a] In Arkansas a statute declar- 
jing a devise to be in lieu of dower 
unless renounced within a certain 
time does not apply to a homestead. 
Costen v. Fricke, 276 S.W. 579, 169 
Ark. 572. 

[b] In Missouri, under statute, 
the doctrine of election can have no 
application where the property re- 
ceived is not greater than the party 
would have the right to take under 
the law without reference to any will. 
Without such showing, the homestead 
is regarded as vested absolutely in 
the widow. Burgess v. Bowles, 12 S. 
W. 341, 13 S.W. 99, 99 Mo. 543 [foll 
Davidson v. Davis, 86 Mo. 440]. 


57. Costen v. Fricke, 276 S.W. 579, 


er rights.”—A devise to the widow 
“in lieu of. all dower rights, and all 
other rights, interests, and claims 
which she might have or claim in or 
to my estate, or any part thereof,” 


.| is a devise in lieu of homestead, hav- 


ing the same _ effect. Cowdrey v. 
Hitchcock, 103 Ill. 262. 
59. Miller v. Fidelity Bankers’ 


Trust Co., 46 S.W.(2d) 516, 164 Tenn. 
149; Carey v. Carey, 438 S.W.(2d) 498, 
163 Tenn. 486. 


60. Miller v. Fidelity Bankers’ 
Trust Co., 46 S.W.(2d) 516, 164 Tenn. 
149; Caddell v. Lufkin Land & Lum- 
ber Co., (Tex.Civ.App.) 234 S.W. 138 
[aff (Commn.App.) 255 S.W. 397]. 


61. Helm vy. Leggett, 48 S.W. 675, 
66 Ark. 23; Waggoner vy. Waggoner, 
ag ee S90 pA View 320330, sR AN: 


[a] Devise of life estate in home- 
stead.—A devise to the widow of a 
life estate in the homestead puts her 
to her election. In re Blackmer’s 


Hstate, 28 A. 419, 66 Vt. 46; Wells’ 
Estate v. Underhill Flats Cong. 
Church, 21 A. 270, 63 Vt. 116; Meech 


v. Meech’s Hstate, 37 Vt. 414. 


62. McGowen v. Baldwin, 49 N.W. 
251, 46 Minn. 477; Edds v. Edds, (Tex. 
Civ.App.) 282 S.W. 638. 


[a] Devise of homestead to the 
wife and after her death to children is 
construed as not evidencing an intent 
to dispose of more than the testator’s 
interest in the property so as to re- 
quire election. Edds vy. Edds, (Tex. 
Civ.App.) 282 S.W. 638. 

63. Costen v. Fricke, 276 S.W. 579, 
169 Ark. 572; Rountree v. Montague, 
157 PP. 2623, 30° CalsApps 170; In cre 
Hatch’s Estate, 18 A. 814, 62 Vt. 300, 
22 Am.S.R. 109. 

64. Cogburn v. Callier, 104 So. 330, 
213 Ala. 46: Rasor v. Mott, 163 N.W. 
38, 196 Mich. 445. 


65. Hawkinson y. Oleson, 168 N.W. 
13, 140 Minn. 298. 


68. Wla.—Palmer v. Palmer, 35 So. 
983, 47 Fla. 200. 


Ill.— Sutton v. Read, 51. N.E. 801, 
176 Ill. 69; Gauch y. St. Louis Mut. 
L. Ins. Co., 88 Ill. 251, 30 Am.R. 554. 


Ind.—Collins v. Collins, 25 N.K. 704, 
126 Ind. 559. 28 N.H. 190; Beshore v. 
Lytle, 16 N.E. 499, 114 Ind. 8. 


la.—Beaureegard’s Suecession, 22 
So. 348, 49 La.Ann. 1176. 


Md.—Jones v. Jones, 8 Gill 197. 


N.J.—Kearney v. Macomb, 16 N.J. 
Eq. 189. 


N.Y.—In re Blumenthal’s Estate, 
215 N.Y.S. 142, 126 Misc. 603 [aff 208 
N.Y.S. 682, 124 Mise. 850]; Gould v. 
Gould, 213 N.Y.S. 286, 126 Misc. 54; 
Staples v. Hawes, 53 N.Y.S. 860, 24 
Mise. 475 [aff 57 N.Y.S. 452, 39 App. 
Div. 548]; Bowers v. Smith, 10 Paige 
193. Contra Hawley v. James, 16 
Wend. 61; Thompson y. Carmichael’s 
Ex’rs, 1 Sandf.Ch. 387. 


N.C.—McGehee v. McGehee, 127 S.E. 
684, 189 N.C. 558; Melchor v. Burger, 
21 N.C. 634. 


Ohio.—Hutchings vy. Davis, 67 N. 
E. 251, 68 Ohio St.:160, 8 Prob.Rep. 
Ann. 539; Carder v. Fayette County, 
16 Ohio.St. 353; Bane v. Wick, 14 
Ohio St. 505. 

Pa.—Philadelphia Wis Davis, 1 
Whart. 490;° Hodge’s Estate, 5 Pa.Co. 
283; Farnum’s Estate, 3 Del.Co. 467: 


S.c.—Hunter v. Mills, 6 S.E. 907, 29 
S.C. 72; Cogdell’s Ex’rs v. Cogdell’s 
Heirs, 3 S.C.Eq. 346. 


Tenn.—Demoss y. Demoss, 7 Coldw. 
256. 


Tex.—Philleo v. Holliday, 
38. 


Eng.—Maxwell v. Maxwell, 2 De 
G.M.&G. 705, 51 Eng.Ch. 558, 42 Re- 
print 1048; Carey y. Askew [cit Shed- 
don.v. Goodrich, 8 Ves. 482, 492, 32 
Reprint 441]; Hearle v. Greenbank, 
1 Ves. 298, 27 Reprint 1043. i 


24 Tex. 


1104 [69 C.J.]J 


utes providing for such cases,®® or unless it be clear- 
ly expressed in the will that the gift to her is to be in 
satisfaction of all her claims on the estate, or it ap- 
pears from the will itself, with such aids to its con- 
struction as are allowable, that such was in fact the 
intention of the testator.7° Where the will declares 
that the gift to the widow is in lieu of dower mere- 
ly, and there is personalty undisposed of, whether 
the widow may take her share of the undisposed of 
personalty depends on the intention of the testator 
as disclosed by circumstances admissible on that is- 
sue. If the entire property was disposed of by the 
testator at the time of making his will, the devise in 
leu of dower is construed as fixing a limit to her 
share in the estate, and a failure of legacies result- 
ing in part of the property becoming intestate does 
not add to the widow’s rights;** but if the testator 
at the time he made his will disposed of only a part 
of his property, his devise to the widow in lieu of 
dower is construed as not barring her right to a dis- 
tributive share in the personalty undisposed of.*? 


[§ 2354] (j) Amount or Value of Testamentary 
Provision’*—aa. In General. In the absence of 
statutory provisions to the contrary, the widow’s 
right to elect does not depend on the amount she re- 
ceives under the will or under the statute,** although 
in some jurisdictions there are statutes prohibiting 
the husband or wife willing away from the other 
more than a stated percentage of their property, and 
the right to elect follows a violation of the statute ;7° 
but, under the*terms of the will or statute, the neces- 
sity of election may depend on the amount or value 


69. U.S.—Reed v. Campbell, 20 F. 
Cas.No. 11,640a, 2 Hayw.&H. 417 [ap- 
peal dism 2 Wall. 198, 17 L.Ed. 779]. 


har Horstaill «vi wrorstall, 28 La: 
Ann. 197. 


74. 


75. 
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ower see infra § 2366. 


In re Beuscher’s Hstate, 258 N. 
Y.S. 67, 143 Misc. 701; 
Histate, 74 A. 421, 225 Pa. 518. 


of the testamentary provision,’® although an express 
declaration by the husband in his will that a resid- 
uary bequest to his wife shall be in leu of dower 
does not limit the amount of the bequest to what she 
would have received as dower.‘* In the absence 
of express declaration of intention by the testator in 
his will, the provision made for his widow must be 
substantial in order to raise a presumption that it 
was intended to be in lieu of an allowance under the 
statute,“ or of dower;’® and such presumption will 
more readily arise when the testamentary provision 
exceeds the widow’s dower or statutory rights than 
when it is otherwise.8° It has been held, however, 
that, where the provisions of the will for the widow 
were not greater in amount and value than the abso- 
lute statutory allowances, there is no property of 
the testator on which his will can operate, and hence 
no consideration for an election, and the doctrine has 
no application.*+ A statute providing that a testa- 
mentary provision for the widow shall put her to her 
election has been held to make it immaterial whether 
or not such a provision was adequate,®? and even 
where the statute requires that the provisions for the 
wife shall be substantial, it is not required that their 
value shall equal the value of her rights under the 
law.** A statute declaring that, if all the testator’s 
personal property, including the bequest to the wid- 
ow, is taken for payment of his debts, the widow shall 
be endowed and provided for as if her husband had 
died intestate, has no application where the estate 
has funds exempt from payment of his debts to which 
the widow is entitled.*# 


J.Eq. 161. 


79. Lasher y. Lasher, 13 Barb. (N. 
Y.) 106. 


[a] Presumption favors dower in 
addition to a provision under a will 


In re Powell’s 


[§§ 2353-2354. 


Mass.—Adams y. Adams, 5 Mete. 


277. 
Ohio.—Swihart y. Swihart, 7 Ohio 
Cir.Ct. 338, 4 Ohio Cir.Dec. 624. 
Tenn.—Malone Vv. Majors, 8 
Humphr. 577. 
Va.—Dupree’s Adm’r v. 
Leigh (33 Va.) 36. 
Wis.—Chapman v. Chapman, 107 N. 
W. 668, 128 Wis. 413; Hardy v. Scales, 
11 N.W. 590, 54 Wis. 452. 


70. Conn.—Walker v. Upson, 49 A. 
904, 74 Conn. 128; Nelson v. Pomeroy, 
29 A. 534, 64 Conn. 257. 


Ind.—Collins v. Collins, 25 N.E. 704, 
28 N.HE. 190, 126 Ind. 559. 


Iowa.—Severson v. Severson, 27 N. 
W. 811, 68 Iowa 656. 


N.Y.—In re Hodgman’s Pstate, 35 
N.E. 660, 140 N.Y. 421; Lee v. Tow- 
er, 26 N.E.. 9438; 124 N.Y. 370; In re 
Benson, 96 N.Y. 499, 48 Am.R. 646. 

N.C.—Redmond y. Coffin, 17 N.C. 
437. 

Pa.—Compher vy. Compher, 25 
31. 

71. Leake yv. Watson, 
60 Conn. 498. 

72. Nelson v. Pomeroy, 29 A. 534, 
64 Conn. 257; Re McEwen, 23 Ont.L. 
414, 18 Ont.W.R. 888, 2 Ont.W.N. 945. 

[a] English decisions reviewed.— 
Re McEwen, 23 Ont.L. 414, 18 Ont. 
, W.R. 888, 2 Ont.W.N. 945. 


73. Necessity of election by wid- 


Cary,. 6 


Pa. 


21 A. 1075, 


York y. Trigg, 209 P. 417, 87 
Okl. 214. 


Operation and effect of such stat- 
utes generally see supra §§ 128-129 
in 68 CS 5 


76. See cases infra this section. 


[a] Bequest to wife of “a sum 
equal to her dower in both my real 
and personal estate” is construed as 
an express declaration that the wife 
should take in lieu of dower and al- 
lowances cash equal in amount there- 
to, putting her to her election, and 
giving her a right to elect. In re 
White’s Estate, 220 N.Y.S. 575, 219 
App.Div. 502 [aff 157 N.H. 868, 245 N. 
NETS 


77. Gathright v. Gathright, 1 S.W. 
(2d) 809, 175 Ark. 1130. 


78. Piper v. Piper, 34 N.H. 563. 


[a] Bequest of one dollar is not 
presumed to be in lieu of a distribu- 
tive share, and the widow, without 
election, may take both. Fay v. Smi- 
ley, 207 N.W. 369, 210 Iowa 1290 [mod 
on reh 209 N.W. 307]. 


[b] Bequest of ten dollars to a 
widow entitled to ten thousand dol- 
lars under the statute is not in lieu 
of the statutory allowance. Jordan 
v. American Security & Trust Co., 
38 App.D.C. 391. 


[ec] Bequest of three thousand dol- 
lars to a widow and twelve thousand 
dollars in trust for her is in lieu of 
dower worth approximately two thou- 
sand, ten dollars and_ thirty-four 
cents, so as to require election. 
Farner v. Farner, 134 A. 859, 100 N. 


where the latter is of shorter con- 
tinuance than dower and charged 
with a burden. Lasher y. Lasher, 13 
Barb. (N.Y.) 106. 


80. In re Gotzian, 24 N.W. 
34 Minn. 159, 57 Am.R. 43. 


[a] Will presumed exclusive of 
dower where a provision therein gave 
the widow two thirds of the income 
of personalty and the use of one half 
the real estate. Anthony v. Anthony, 
11 A. 45, 55 Conn. 256: 


[b] Will not presumed exclusive 
of dower where a provision therein 
gave the widow one sixth of the in- 
come of rent of residuary real estate. 
In re Rehill’s Will, 254 N.Y.S. 854, 142 
Misc. 502 [aff 257 N.Y.S. 1078, 236 
App.Div. 733 (aff 185 N.E. 741, 261 N. 
Veo OO) ie 


81. Overfield v. Overfield, 30 S.W. 
(2d) 10738, 326 Mo. 83. 


82. Warren v. Warren, 36 N.E. 611, 
148 Ill. 641; Cribben yv. Cribben, 27 
N.E. 70, 136 Ill. 609: Stunz v. Stunz, 
Be NE 4075 ASI ES 20.0. 


83. Cahill v. Eberly, 62 App.D.C. 
228, 88 F.(2d) 539. 


84. Gamble v. Fulton, (Tenn.) 59 
S.WX2a) 504. 


[a] Proceeds of life insurance pol- 
icy to which the widow is entitled bar 
her right to an allowance under a 
statute conditioning it on the taking 
of all the testator’s personalty for 
payment of debts. Gamble y. Fulton, 
(Tenn.) 59 S.W.(2d) 504. 


920, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 2355] bb. Where Widow Sole Heir or Benefici 
ary.*° No election is necessary where the widow is 
the sole heir of decedent,*® or where she is the donee 
under the will of the entire estate,°’ unless the will 
provides that she takes the entire property, subject to 
his debts, in which ease, in order to take the proper- 
ty exempt from debts, she must elect to take under 
the statute.** If a widow who is sole heir elects to 
take under the law and not under the will, she takes 
her statutory allowance, and, as sole heir, all prop- 
erty not disposed of by the will,*® unless the statute 
under which she would take as sole heir is restricted 
to cases of intestacy, in which case a widow renoune- 
ing the will takes her statutory allowance, and prop- 
erty undisposed of escheats to the estate.?° 


[§ 2356] cc. Where Widow Given Nothing by 
Will.°! Where no provision whatever is made for 
the widow by the will, she has a right to dissent from 
the will,®? but need not signify her dissent to the 
will before claiming her dower or statutory rights,°* 
unless the statute which gives her the right to re- 
nounce her husband’s will requires her to do so; 
and it has also been held that, where the will gave 
the widow nothing which she would not have had 
without it, she was not put to her election.°® Where 
the statute declares that a will which does not make 
prevision for a surviving spouse shall be valid ex- 
cept in so far as the widow’s election subtracts from 
its terms, the widow’s death before exercise of the 
right of election leaves the validity of the will whol- 
ly unimpaired.®® 

[§ 2357] dd. Failure of Donation to Widow. A 
widow need not dissent from the will in order to 
claim her dower or statutory rights when the provi- 
sion for her in the will fails because of a deficiency 


of assets®? or for any other reason;°* and a widow 
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who has accepted the will may still take her dower 
or statutory rights where the provision made by the 
will fails, unless the failure is due to her voluntary 
breach of the condition under which she held the 
land.°® A statute which provides for endowment 
anew when the widow is deprived of the provision 
made for her by will has no application when the 
provision for her is held valid by the court.t Where 
a provision for the testator’s widow is void in part, 
the widow may, nevertheless, relinquish her dower 
and elect to receive what is given to her by the valid 
part of such provision.’ ; 


[§ 2358] (k) Claim of Widow as Creditor of Es- 
tate.2 A debt of the husband to the wife is not 
canceled by a donation to her by his will,* unless it 
was obviously the intention of the testator that the 
gift should be in. satisfaction of the debt;® and 
accordingly, the widow may take under the will and 
also claim as a creditor of the estate,® and her rights 
under an antenuptial agreement are those of a cred- 
itor of his estate within the meaning of this rule.” 


[§ 2359] (1) Direction That Estate Be Settled 
According to Law. Where the will directs that the 
testator’s estate be disposed of according to law, 
the wife’s rights under the will are the same as her 
rights under statute, and hence she is not obliged 
to make an election.® 


[§ 2360] (m) Release of Right To Elect.® The 
widow is not bound by a release of her right of elee- 
tion made before the testator’s death, if it was made 
during her coverture,'® nor by any agreement with 
her husband during coverture that the statute pro- 
hibits,’+ but is bound by a release of dower con- 
tained in an antenuptial settlement}? unless the set- 
tlement is void.t? Where an antenuptial settlement 


85. Election between rights under 
ll and as heir or next of kin see su- 
ra § 2342. 


86. Wall v. Dickens, 6 So. 515, 66 
Miss. 655. 

87% . Ind.—Rusing. v.4).Rusing, »»25 
Ind. 63 


Iowa.—Bulfer vy. Willigrod, 33 N.W. 
136, 71 Iowa 620. : 

Ky.—Carpenter’s Ex’r y. Kearns, 4 
Ky.L. 825. 

Mo.—Burgess v. Bowles, 
341, 13 S.W. 99, 99 Mo. 543. 


Ohio.—Ward v. Ward, 1 Ohio Dec. 
(Reprint) 257, 5 West.L.J. 503. 


88. Schuette v. Bowers, 40 F.(2d) 
208 [aff 32 EF. (2d) 817]. 


89. Rusing .v. Rusing, 25 Ind. 63. 


90. Turner v. Fisher, 4 Sneed 
(Tenn.) 209. 


91. Where widower given nothing 
by will see infra § 2367. 


92. ‘Kittel v. Smith, 16 P.(2d) 538, 
539, 136 Kan. 522. 


“The election which a widow is re- 
quired to make under R. S. 22-245 is 
between the rights she has and not 
between benefits.” Kittel v. Smith, 
supra. 


93. Ky.—Loughborough’s Ex’r v. 


12° S.W. 


Loughborough’s Devisee, 14 B.Mon. 
549: Cummings’ Ex’r v. Daniel, 9 
Dana 361. 

Mich.—Burrall v. Hurd, 


[69 C. J.—70] 


731, 61 Mich. 608. 
Minn.—Hawkinson y. Oleson, 168 N. 
W. 13, 140 Minn. 298. 
Miss.—Roberts v. Roberts, 34 Miss. 
322. 
W.Va.—Sperry 
125, 54 W.Va. 283. 


Wis.—Jochem v. Dutcher, 80 N.W. 
949, 104 Wis. 611. 


94. McGhee v. Stephens, 3 So. 808, 
83 Ala. 466; Garrett v. Olford, 132 N. 
W. 379, 152 Iowa 265; In re Zweig’s 
Will, 261 N.Y.S. 400, 145 Misc. 839; 
Cunningham’s Hstate, 20 A. 714, 1387 
Pa. 621, 21 Am.S.R. 901. 


95. Carper v. Crowl, 36 N.E. 1040, 
149 Ill. 465. 


96. In re Mihlman’s Will, 251 N.Y. 
S. 147, 140 Mise. 535. 


97. Thompson v. McGaw, 1 Mete. 
(Mass.) 66; Thompson v. Egbert, 17 
N.J.Law 459; Osmun v. Porter, 39 N. 
J.Eq. 141; Jarman vy. Jarman’s Heirs, 
4 Lea (Tenn.) 671 Morrow v. Morrow, 
3 Tenn.Ch. 532; Runnels v. Runnels, 


v. Swiger, 46 S.E. 


BLT Xe cH Loe 

98. Thompson vy. Egbert, 17 N.J. 
Law 459. 

[a] Widow evicted by title para- 


mount may claim dower without elec- 


tion. Thompson v. Egbert, 17 N.J. 
Law 459. 
$9. See infra § 2430. 


1. Willey v. Lewis, 88 N.W. 1021, 


28 N.W.|113 Wis. 618. 


2. Hone v. Van Schaick, 7 Paige 
(N.Y.) 221 [aff 20 Wend. 564]. 


_3. Effect of election by widow to 
a status of creditor see infra § 


Election between gift by will and 
adverse claim see supra § 2341. 


4. Sheldon v. Sheldon, 30 N.E. 730, 
133 N.Y. 1; Adams v. Olin, 16 N.Y.S: 
132, 61 Hun 318, 21 N.Y.Civ.Proc. 227. 


5. Rusling v. Rusling’s Ex’rs, 8 A. 
534, 42 N.J.Eq. 594. 


6. Mitchell v. Vest, 136 N.W. 1054, 
157 Iowa 336; Matter of Spear’s Will, 
86 N.Y.S. 448, 90 App.Div. 564. 


7. In re Coane’s Estate, 16 Pa.Dist. 
&Co. 667. 


8. Bost v. Bost, 56 N.C. 484; Stine- 
man’s Appeal, 34 Pa. 394. 


9. Election during lifetime of tes- 
tator see infra § 2382. 


Widower’s release of right to elect 
see infra § 2368. 


10. McCaulley’s Ex’r v. McCaulley, 
30 A. 735, 12 Del. 102; Wilber v. Wil- 
ber, 9 N.W. 163, 52 Wis. 298. 


11. Berry v. Donald, 150 N.W. 1048, 
168 Iowa 744. 


12. Burns v. Spiker, 202 P. 370, 109 
Kan. 22; Bowen vy. Bowen, 34 Ohio St. 
164. 


13. Rowell v. Barber, 125 N.W. 937, 
142 Wis. 304, 27 L.R.A.N.S. 1140. 
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is valid, and the dower barred thereby, there is no 
necessity for an election between dower and devise, 
and a statute requiring an election between dower 
and devise before taking under the will does not 
apply.** 

Wife’s consent to husband’s will. Dower is barred 
by consent of the wife to her husband’s will under 
a statute so providing,'® nor is the effect of the stat- 
ute nullified by failure of the widow, unprovided 
for in the will, to make her election.?® 


[§ 2361] (2) Widower—(a) Right to Elect.’ 
The wife cannot by will deprive her surviving hus- 
band of his distributive share under the statute in 
her personal!® or real estate.t® He may waive his 
right by a failure to renounce the will where the 
statute requires an election by the widower to pre- 
serve his estate by curtesy,?° or he may forfeit his 
right to elect by conduct having that effect under the 
statute.2! The husband’s right to elect under the 
law of the state where the will is probated is not 
affected by the circumstance that the wife’s domicile 
was in another state in which the law did not give 
the husband a right to renounce;?? nor does the 
husband forfeit his right to elect by submitting to 
a separation which his wife forced on him,?* nor by 
separating from his wife with her consent, under a 
statute which makes abandonment ground for for- 
feiture,2* nor by abandoning his wife, where the 
statute makes abandonment, plus other dcrelictions, 
the ground for forfeiture, and the other derelictions 
are not shown,?° nor by deserting his wife, where, 
for the statutory period before her death, they had 
lived together,?® nor by consenting to his wife’s will, 
in which he was given a legacy, where subsequently 
the will was radically changed by codicil without his 
consent,?7 nor by filing an earlier election where done 
in ignorance of his rights.” 


14. Bowen v. Bowen, 34 Ohio St. [a] 
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Where testatrix lived in one 
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[§ 2362] (b) Necessity of Election in General.*° 
Under the common-law rule, a devise or bequest by 
a wife to her husband is presumed to be in addition 
to his rights at law unless an intention that it be 
in lieu thereof is shown by the will, and the com- 
mon-law rule as to widowers is not affected by a 
statute reversing the presumption as to widows but 
omitting all reference to widowers.*° An intention 
that the testamentary gift shall be in lieu of stat- 
utory rights may be expressed in the will,*! or it 
may be gathered from the language of the will, show- 
ing the inconsisteney or repugnaney of the provi- 
sions under the will and statute.*? Where a widow- 
er’s rights in the property of his deceased wife and 
the provisions for him in her will are inconsistent, 
he is put to his election between them,?* and cannot 
claim both under and against the will;** but he may 
renounce his rights and claim under the will.2° Un- 
der a statute requiring the widower’s consent to his 
wife’s will in order to deprive him of his statutory 
interest in her estate, no election is required until 
the widower is requested by proper persons.*® 


[§ 2363] (c) Statutory Provisions.*7 The com- 
mon-law rule is reversed by statute in some states, 
and a devise or bequest to the husband is held to be 
in lieu of his rights by law in his wife’s estate un- 
less a contrary testamentary intention appears.*® 
Such intention may be expressed in the will,?® or 
it may be shown by language in the will inconsistent 
with the statutory presumption.*® In some states, 
by statute, a husband who has not consented to the 
provision for him in his wife’s will may be cited to 
appear in court and make his election;4! and under 
other statutes a husband’s distributive share can- 
not be affected by his wife’s will unless he consents 


thereto within the period fixed by statute after no- 


tice to him of the provisions of the will.42 Election 


der, 98 S.B. 804, 83 W.Va. 573. : 


164. 


15. Hanson v. Hanson, 105 P. 444, 
81 Kan. 305. 


16. Hansen yv. Hanson, supra. 


17. Widow’s right to elect see su- 
pra § 2338. 


18. May, v. Jones, 54 N.W. 231, 87 
Iowa 188; Lee’s Est., 5 Pa.Co. 117. 


19. Brand’s Ex’r v. Brand, 60 S.W. 
MOS, 109. Key. *721,) 22 Ky...) 1366; 
Clarke’s Appeal, 79 Pa. 376. 


[a] Will not affecting homestead 
and dower rights.—A provision in the 
will of a testatrix, who left no chil- 
dren, that her husband ‘‘take his in- 
terest in my eState out of any real 
estate so far as possible except the 
household goods’”’ has no effect on the 
husband’s right to homestead and 
dower. Richardson v. Trubey, 88 N. 
BH. 1008, 240 Ill. 476. 


20. Stiers v. Mundy, 92 N.E. 374, 
174 Ind. 651 [rev (App.) 89 N.E. 959]; 
Studebaker Bros. Mfg. Co. v. De Moss, 
113 N.E. 417, 62 Ind.App. 635; Dana 
v. Dana, 115 N.E. 418, 226° Mass. 297; 
Bruceton Bank v. Alexander, 98 S.E. 
804, 83 W.Va. 5738. 


21. Williams v. Johnston, 114 So. 
733, 148 Miss. 634; In re Tingle’s Hs- 
tate, 16 Pa.Dist.&Co. 720. 


22. Bolton vy. Barnett, 95 So. 721, 
131 Miss. 802. ‘ 


state, owning land in another, and the 
will is probated in the latter staté@, 
the husband’s right to elect in that 
state is unaffected by the law of the 
state where the testatrix lived. Bol- 
ee v. Barnett, 95 So. 721, 131 Miss. 


23. Seltzer’s Est., 7 Pa.Dist. 196. 


24. In re Stolz’s Estate, 260 N.Y.S. 
906, 145 Misc. 799. 


25. Collier v. Porter, 16 S.W.(2d) 
49, 322 Mo. 697. 
26. Flanigan’s Est., 22 Pa.Dist. 


1009. 
27. See infra § 2368. 
28. Dolby’s HEst., 25 Pa.Dist. 1028. 


29. Necessity of widow’s election 
see supra § 2339. 


30. See infra § 2406. 
Sl. In re Gray’s Estate, 112 P. 
890, 159 Cal. 159 (holding, however, 


that the language of the will did not 
put the husband to election). 


32. Bruceton Bank vy. Alexander, 98 
S.E. 804, 88 W.Va. 573. 


33. D.C.—Gibson v. Gibson, 292 F. 
657, 58 App.D.C. 380. 


Iowa.—Robertson v. Schard, 119 N. 
W. 529, 142 Iowa 500, 184 Am.S.R. 430. 


Mo.—Moseley v. Bogy, 198 S.W. 847, 
272 Mo. 319. 


W.Va.—Bruceton Bank v. Alexan- 


Wis.—Allen vy. Boomer, 52 N.W. 6 
82 Wis. 364. es 


34. Kirchner v. Morrison, 150 N.E. 
690, 320 Ill. 236; George v. Bussing, 
15 B.Mon. (Ky.) 558; Schuster v. Mor- 
ton, (Mo.) 187 S.W., 2. See Keefer v. 
Schwartz, 47 Pa. 503 (holding that a 
husband who renounced benefits un- 
der his wife’s will and who, acting as 
an executor and under directions in 
the will, sold a part of the estate, is 
estopped from asserting any claim 
thereto). 


35. Clark v. Clark, 31 N.E. 461, 132 
Ind. 25; Wright v. J N.E. 
Me de g ones, 4 N.E. 281, 


36. Ross v. Alleghany Theological 
Seminary, 215 N.W. 710, 204 Iowa 648. 


abet Election by widow see supra § 


38. Heald v. Kilgore, 149 A. 866, 84 
N.H. 309. 


39. Heald v. Kilgore, supra. 
40. Heald v. Kilgore, supra. 


[a] Failure to dispose of residue 
was not evidence that the testatrix 
intended her husband to take a dis- 
tributive share therein. Heald v. Kil- 
gore, 149 A. 866, 84 N.H. 309. : 


41. Moore v. Herd, 93 P. 157, 76 
Kan. 826. 


42. Everett v. Croskrey, 60 N.W. 
732, 92 Iowa 333. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by a widower to take under a will is not necessary 
in cases within the statute providing that, whenever 
any personal or real property is given to the husband 
in the will, the husband shall take under the will un- 
less he elects to take his distributive share under 
the statute;*? but under such statute no election 
to take his distributive share under the statute is 
necessary in a case where the will makes no provi- 
sion for the husband,*+ the husband being put to his 
election only where the will provides for him and 
he wishes to take against the will,4® a failure to 
elect in such case raising a conclusive presumption 
of the husband’s consent to the will.*® 


[§ 2364] (d) Widower’s Allowance.*7 Dissent 
by a widower to his wife’s will is not required to 
entitle him to the statutory allowance of personal 
property not deemed assets of the estate of his wife 
in addition to the provision made for him in his 
wife’s will unless the will expressly provides that 
the provisions made for him in the will are in lieu 
thereof ;*S and in some states dissent is not neces- 
sary notwithstanding the clearly expressed intention 
of the testatrix that the provision made for her 
husband in the will was all that he should have of 
the estate.*? 


[§ 2365] (e) Provision Otherwise than by Will.°° 
The husband is not put to his election between a 
provision by will and a gift to him by his wife out- 
side the will where there is no inconsistency between 
them.®°? 


[§ 2366] (f) Amount or Value of Testamentary 
Provision®?—aa. In General. Where the wife be- 
queaths her husband a less estate than is provided 
for him by statute, he may renounce the will and 
elect to take the estate given by law;°* or in some 


states, under the statute, he may accept the testa- 
mentary provision made for him and demand in ad- 
dition a sum sufficient to make up the amount al- 
lowed by law in ease of intestacy.°* 


[§ 2367] bb. Where Widower Given Nothing by 
Will.°®> A surviving husband, who is left nothing 
by his wife’s will, may renounce it and claim his 
rights to her property under the statute,°® and with- 
out first electing to do so,°* unless the statute re- 
quires it,°® in which case the widower’s statutory 
rights to his wife’s property will be defeated by his 
failure to file his election within the time allowed 
by statute;°® and the husband’s right of election in 
such eases 1s governed by the law of the wife’s dom- 
icile.°° 


[§ 2368] (g) Release of Right To Elect.*! Re- 
lease by the husband of his right to elect to be 
binding must be based on a sufficient considera- 
tion,®* and a husband is not bound by a postnuptial 
agreement releasing curtesy without other consid- 
eration than the marriage, but may renounce his 
wife’s will and take his distributive share under the 
statute,°* and an agreement between husband and 
wife entered into after their common-law marriage 
but before their ceremonial marriage is postnuptial 
within the meaning of this rule.64 A husband does 
not release his right to elect by consenting to his 
wife’s will in which he was given a legacy where 
subsequently the will was radically changed by cod- 
icil without his consent.*® 


[§ 2369] i. Election by Creditor.** A devise or 
bequest for payment of debts does not put creditors 
to an election as to whether they will take the devise 
or look to the general assets of the estate.°7 


43. Chapman v. Bender, 124 N.E. 
397, 71 Ind.App. 115; Studebaker Bros. 
Mfg. Co. v. De Moss, 113 N.B. 417, 62 
Ind.App. 635. 


[a] Provision for husband’s sup- 


port.—Where a wife’s will provided 
that her children, the beneficiaries, 
should support her husband, who was 
made executor, there was a provision 
for him, so that he took under the 
will, without election, as provided by 
statute. Chapman v. Bender, 124 N. 
BE. 397, 71 Ind.App. 115. 


44. See infra § 2367. 


45. Studebaker Bros. Mfg. Co. v. 
De Moss, 113 N.E. 417, 62 Ind.App. 
635. 


[a] Provision for husband requir- 
ing election.—A provision in a wife’s 
will giving the widower title to prop- 
erty as trustee for his daughter with 
liberal compensation for such serv- 
ices and naming him executor requires 
him to elect. Studebaker Bros. Mfg. 
Co. v. De Moss, 113 N.H. 417, 62 Ind. 
App. 635. 


46. See infra § 2406. 


47. Widow’s allowance or exemp- 
tion see supra § 2348. 


48. In re Guthrie, 28 Ohio N.P.N.S. 
447. 
49. In re O’Shea’s Estate, 122 N. 


W. 881, 85 Neb. 156 [reh den sub nom. 
In re Leavitt’s Estate, 124 N.W. 114, 
85 Neb. 521]. 

50. Necessity for election by wid- 
Ow see supra § 2349. 


51. May v. Jones, 54 N.W. 231, 87 
Iowa 188. 


52. Necessity of election by widow 
See supra § 2354. 


53. Richardson v. Johnson, 151 N. 
W. 314, 97 Neb. 749. 


[a] Life estate for husband held 
less than statutory requirement.—A 
testamentary gift by the wife of the 
whole of her estate, consisting chiefly 
of personalty, to her husband for lite 
with remainder over, is a gift to the 
husband of less than a half of her es- 
tate, within the statute providing 
that no spouse shall by will give away 
from the other more than half of his 
or her property, without the consent 
in writing of such other, etc., for the 
gift for life contemplates the use of 
the property only so that the gift is a 
gift of the income to be realized from 
the estate; and, even if the husband 
need not keep the property intact for 
the remainder of his life, the wife 
bequeathed away from him her estate, 
carving out of it a life estate for him. 
Wolfe v. Mueller, 104 P. 487, 46 Colo. 


€ 


54. In re Wishart’s Estate, 267 N. 
Y.S. 391, 149 Misc: 343. 


55. - Where widow given nothing by 
will see supra § 2356. 


56. Watrous v. Watrous, 163 N.W. 
439, 180 Iowa 884; Simmons’ Adm’r v. 
Simmons, 150 S.W. 59, 150 Ky. 85. 

57. Dailey v. Kunkel, 147 N.E. 166, 
167, 82 Ind.App. 590; Studebaker Bros. 
Mfg. Co. v. De Moss, 113 N.E. 417, 62 
Ind.App. 635; Simmons’ Adm’r_ vy. 
Simmons, 150 S.W. 59, 150 Ky. 85; 
Smoot v. Heyser’s Ex’r, 67 S.W. 21, 
113 Ky. 81, 23 Ky.L. 2401. 


“The fact that he made no elec- 


tion, in this particular case, would 
make no difference, for the reason that 
there was nothing for him, under the 
will, to accept or reject.” Dailey v. 
Kunkel, supra. 


58. Watrous v. Watrous, 163 N.W. 
439, 180 Iowa 884; In re Minnich’s Es- 
tate, 136 A. 236, 288 Pa. 354. 


59. In re Minnich’s Hstate, supra. 


60. In re Thorold’s Estate, 265 N. 
Y.S. 39, 147 Misc. 899. 


61. Election during lifetime of tes- 
tator see infra § 2382. 


Widow’s release of right to elect 
See supra § 2360. 


62. Unger v. Mellinger, 77 N.E. 814, 


‘37 Ind.App. 639, 117 Am.S.R. 348. 


63. Unger v. Mellinger, supra. 


64. Hafner v. Miller, 252 S.W. 722, 
299 Mo. 214. 


65. Kelley v. Snow, 70 N.E. 89, 185 
Mass. 288. 
66. Effect of election on creditors 


see infra §§ 24338, 2457. 


Right of election by creditor acting 
in representative capacity see infra § 
2371. 


67. Kidney v. Coussmaker, 12 Ves. 
Jr. 136, 33 Reprint 535 69% 

“Another objection, made for the 
widow is, that the creditors take a 
benefit under the Will of the testator 
by the devise for payment of the 
debts, generally; and therefore they 
shall not be permitted to disappoint 
that part of the Will, by which a pro- 
vision is made for the widow: that 
is, that the doctrine of election is to 
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[§ 2370] j. Proceedings To Compel Election. 
Where a necessity therefor arises, the making of an 
election may be compelled by proceedings in a court 
of equity or probate,®* but not as against one not a 
party to the proceeding nor in court.°® Such pro- 
ceedings are governed by statute’? and cannot be 
instituted until after expiration of the statutory 
period from the death of the testator;7' but a court 
will not order a sale of land merely to ascertain its 
value in order to aid a party in making an elec- 
tion.*? A copy of the will and written notice to 
elect must be served,’* but no formality of service 
other than that required by statute is necessary.** 


[§ 2371] 3. By Whom Election Made7°—a. In 
General. The right of election, being personal to the 
individual having the right,7° is not extended to his 
children,’? or heirs or personal representatives,’* or 
creditors;’® nor may the ereditors of one entitled 
to elect compel an election by him for their bene- 


be applied to creditors. (Deg v. Deg, 
2 P.Wms. 412, 24 Reprint 791. See 
the note, 1 Ves.Jr. 523, 30 Reprint 
469.) It is utterly inapplicable. It 
never has been so applied; and half 


UW ks 
[a] 


Taylor vy. 


WILLS 


bacher, 68 N.E. 459, 204 Ill. 72. 
Taylor v. McRa, 24 S.C.Eq. 96. 


Right given by statute to chil- 
dren does not extend to grandchildren. 


[§§ 2370-2372 


fit.8° In some jurisdictions a person entitled to 
elect may authorize another to make the election for 
him;*? in other jurisdictions whe right to elect can- 
not be exercised by attorney.’? Persons haying dis- 
tinet interests may elect severally.** 


[§ 2372] b. Effect of Death or Disability of Per- 
son Entitled to Blect’*—(1) Death. In case the 
person entitled to elect dies without having exer- 
cised the right, it is lost, and cannot be exercised 
by his or her personal representatives®® or heirs,*® 
unless the will expressly so provides;** and it is 
immaterial that the devisee had given authority to 
another to make the election,** or was insane at the 
time of his death.°® But where a bond, executed in 
contemplation of marriage, secured a certain sum 
to the wife and after marriage the husband made 
other provision for her by will, it was held that the 
wife’s right of election between the provisions of 
the will and of the bond extended to her devisee;°° 


bom, 131 N.W. 323, 114 Minn. 329. 


I ue v. Anderson, 28 Mo. 


Neb.—Fergus v. Schiable, 135 N.W. 


the decrees upon marshalling assets 
are wrong, if there is any ground for 
that claim.” Kidney v. Coussmaker, 
supra. 


Devise or bequest to creditor gen- | 


erally see supra §§ 2139-2151. 
68. Conn.—Carter’s Appeal, 
320, 59 Conn. 576. 


Ill—In re Weller’s Estate, 
BH. 306, 267 Ill. 230. 


Ind.T.—In re Overton’s Estate, 
SoWeeo6.75 Indl. 334. 


Ohio.—Allen v. Tressenrider, 73 N. 
ay 72 Ohio St. 77, 2 Ann.Cas. 


Pa.—In re McCutcheon’s Estate, 128 
A. 843, 283 Pa. 157. 


S8.C.—McDowall v. McDowall, 8 S.C. 
Eq. 324. 


22 A. 


108 N. 


82 


Eng.—Spread v. Morgan, 11 H.L. 
Cas. 588, 11 Reprint 1461. 
N.B.—Rosborough vy. St. Andrews 


Church Trustees, 44 N.B. 153. 


69. In re Overton’s Estate, 82 S.W. 
766, 5 Ind.T. 334. 


70. See cases supra note 68. 


71. Koppenheffer’s Estate, 
Col Ot, £03. 


72. Weeks v. Weeks, 79 N.C. 77. 


73. Scanlon v. Scanlon, 135 N.W. 
634, 154 Iowa 748. 


74. Scanlon v. Scanlon, supra. 
75. Election by: 


Creditor acting in own right as dev- 
isee see supra § 2369. 

Holder of derivative interest see su- 
pra § 2337. 

Husband not beneficiary under his 
wife’s will see supra § 2367 


Wife not beneficiary under her hus- 
band‘s will see supra § 2356. 


21 Ba. 


Of whom testator may require elec- 
tion see supra § 31. 


76. Donald v. Portis, 42 Ala. 29. 


[a] Minor son living with his wid- 
owed mother has no such right in the 
widow’s award or homestead right as 
will prevent her from electing to take 
under her husband’s will in lieu of 
those claims. Friederich v. Wom- 


McRa, 24 S.C.Eq. 96. 
78. See infra § 2372. 


79. Austin v. Collins, 297 S.W. 36, 
317 Mo. 435. 


80. Pike County v. Sowards, 143 S. 
Wis 745), 147 Skoy.2 3735 Bains va Globe 
Bank & Trust Co., 124 S.W. 343, 136 
Ky. 332, 136 Am.S.R. 263. 


81. In re Celenza’s Estate, 16 Pa. 
Dist.&Co. 473. 


82. Bell v. Wilson, 41 N.C. 1; 
is v. Lewis, 29 N.C. 72; Hinton v. 
ton, +28) N-C.9274. 


83. See or v. Dana, 146 N.Y.S. 
1001, 162 App.Div. 42 [mod 143 N.Y.S 
67, 81 Misc. 431]. 


[a] Illustration.— Where a testa- 
tor, having an interest in described 
land, devised the entire fee to certain 
beneficiaries, and devised other land 
in joint tenancy to others, one of 
whom owned an undivided one third 
of the described land, and the other 
an inchoate dower interest therein, 
the right of election to take under the 
will or the interest in the described 
land might be exercised severally. 
Jurgensen v. Dana, 146 N.Y.S. 1001, 
162 App.Div. 42 [mod 143 N.Y.S. 67, 
81 Mise. 481]. 


84. Effect of widow’s death where 
statutes require recording of election 
see infra § 2388. 


Lew- 
Hin- 


arecHon by court see infra §§ 2375, 


Election taken as filed where filing 
was prevented by death of beneficiary 
see infra § 2388. 


sake: Ala.—Donald v. Portis, 42 Ala. 


Ind.—Hartwig v. Schiefer, 46 N.B. 
75, 147 Ind. 64; Fosher v. Guilliams, 
22 N.E. 118, 120 Ind. 172; Eltzroth vy. 
Binford, 71 Ind. 455. 


Ky.—Harding’s Adm’r v. Harding’s 
Ex’r, 130 S.W. 1098, 140 Ky. 277, Ann. 
Cas.1912B 526. 


Md.—Collins v. Carman, 5 Md. 503; 
Boone’s Representatives v. Boone, 3 
Harr.&M. 95. 


Z Meer tees: ae? v. Newton, 6 Gray 
307. 


Minn.—Nordquist’s Estate v. Sahl- 


«Pa, 


448, 91 Neb. 180. 


N.H.—Penhallow v. Kimball, 61 N. 
H, 596. 


N.J.—Cory’s Ex’r v. Cory’s Adm’'r, 
37 N.J.Eq. 198 [rev 38 N.J.Eq. 516]. 


N.Y.—Flynn v. McDermott, 75 N.E. 
931; 183) NY. 62, 12h Am SR. 680, 2 
L.R.A.N.S. 959 and note, 5 Ann.Cas. 
81 and note, 11 Prob.Rep.Ann. 630; In 
re Mihlman’s Will, 251 N.Y.S. 147, 140 
Mise. 535; In re Fowles’ Will, 158 N. 
Y.S. 456, 95 Mise. 48 [rev on other 
aia 163 N.Y.S. 873, 176 App.Div. 

ae 


Ohio.—Millikin v. Welliver, 37 Ohio 
St. 460. 


Pa. 94 A. 
1076, 249 Pa. 348; In re McClintock’s 
Hstate, 87 A. 708, 240 Pa. 543; In re 


Buckland’s Estate, 86 A. 1098, 239 Pa. 
608; In re Anderson’s Estate, 39 A. 
818, 185 Pa. 174; Crozier’s Appeal, 90 
Pa. 384, 35 Am.R. 666; In re Roberts’ 
Hstate, 82 Pa.Super. 251. 


Tenn.—Bowers v. McGavock, 85 S. 
W. 893, 114 Tenn. 438; Williamson v. 
Nelson, (Ch.A.) 62 S.W. 53. 


86. Colo.—Gallup v. Rule, 255 P. 
463, 81 Colo. 335. 
Ind.—Heavenridge vy. Nelson, 56 


Ind. 90. 


N.H.—Page v. Eldredge Public Li- 
brary, 45 A. 411, 69 N.H. 575. 


Okl.—Bank of Commerce & Trust 
Co. v. Trigg, 280) Ph 563, 138 Ok 216: 


Pa.—In re Anderson’s Estate, 39 A. 
818, 185 Pa. 174; Crozier’ s Appeal, 90 
384, 35 Am.R. 666; Semple’s Hs- 
tate, 3 Lanc.L.Rev. 32 


Ae Haynesworth vy. 
fis 


88. Roberts’ 
Co. 662; 


Cox, 5 S.C.Eq. 


Hstate, 3 Pa.Dist,& 
In re Grady, 28 Pa.Dist. 547, 


89. Harding's Adm’r v. Harding’s 
Ex’r, 130 S.W. 1098, 140 Ky. 277, Ann. 
Cas.1912B 526; Nordquist’s Estate v. 
Sahlbom, 131 N.W. 323, 114 Minn. 329; 
ms re Arnold's Bstate, 94 A. 1076, 249 

a. 


90. Hunter v. Bryant, 2 Wheat. 32, 
4 L.Ed. 177 [aff 4 F.Cas.No. 2068, 3 
Wash.C.C. 48]. 


KR ree ee 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2372-2375] 


and where the election was made before death and 
the failure to comply with statutory formalities 
therein had been waived by all the parties interest- 
ed,°' or where proceedings to compel an election 
were pending at death,®? the administrator or execu- 
tor may continue proceedings to secure the benefits 
therefrom; but the executor may not have the ben- 
efits of an election made by his testatrix before her 
death where the statutory formalities had not been 
complied with and there was no waiver of the for- 
malities of the parties interested.?* Where the stat- 
ute provides that the survivor’s share cannot be 
affected by any will of the spouse unless consent 
thereto is given, and the survivor dies without hav- 
ing consented or exercised her right of election, she 
is held to have died possessed of her share in her 
husband’s estate under the statute.°4 


. [§ 2373] (2) Infancy. In the absence of a stat- 
ute giving to the guardian of an infant ward the 
right to make an election, the acceptance by the 
infant of provisions in the will for his support dur- 
ing infancy does not preclude his right to make the 
election after becoming of legal age;®® but an elec- 
tion during infancy may be made by the court,?® 
guided wholly therein by the interest of the in- 
fants,°* after having referred the case to a master 
to inquire and ascertain the value of the interests 
between which an election must be made.°® 


[§ 2374] (3) Physical and Mental Incapacity®°— 


91. In re McCutcheon’s Estate, 128 
Arag43, 2830 Pakel5 7. 


92. Howland vy. Heckscher, 3 Sandf. 
Clip Gnesgay Guts 


[a] Appeal from decree directing 2. 
election.— Where a decree directing a 
widow to make an election was ap- 
pealed from and not finally affirmed 
until after her death, it was held that 
the court had jurisdiction to permit 
the widow’s administrator to make 
the election granted to her. Howland 
v. Heckscher, 3 Sandf.Ch. (N.Y.) 519. 


93. In re Roberts’ Estate, 82 Pa. 
Super. 251. 


see infra § 2381. 


97 Mo. 181. 


lan v. McNally, 
Mass. 391]. 


v. Sargent, 


28 N.C. 274. 


WILLS 


Failure to elect by person insane 
1. Young v. Boardman, 10 S.W. 48, 4. 


In re Stevens’ Estate, 144 N.W. 
644, 163 Iowa 364; South v. Mothers- 
head, 191 S.W. 277, 173 Ky. 495; Whe- 


178 N.E. 


3. First Nat. Bank v. 
130 So. 596, 100 Fla. 675; 
102 Mass. 
Lewis, 29 N.C. 72; 
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(a2) In General. Insanity of a person entitled to 
elect at the time he exercises the right invalidates 
the election,! and its existence is a question of fact, 
a finding on which supported by evidence will not 
be disturbed on appeal.2 The right to elect being 
purely personal, it cannot be exercised by another, 
in behalf of a person incapacitated physically or 
mentally, in the absence of statutory authority,’ 
neither by a guardian,* committee,® next friend,® at- 
torney,’ administrator,® or heirs;® but where stat- 
ute gives the authority, election under such cireum- 
stances may be made by the guardian,?® and, in the 
absence of any restriction in the statute, he may 
elect without first procuring an order of ecourt.*! 
An election by one not within the terms of the ena- 
bling statute,4? or in exercise of an alleged right 
to elect which the incompetent did not have under 
statutes then in foree,'® or contrary to the best in- 
terest of such incompetent,'* is void, and a statute 
in general terms permitting assertion of rights by 
the incompetent after removal of his disability does 
not authorize an election by his heirs where the dis- 
ability of the incompetent was not removed except 
by death.?® 


[§ 2375] (b) Election by, or with Approval of, 
Court'°—aa. In General. In some jurisdictions, 
where the person entitled or required to elect is 
incapacitated, the court may direct an election by 


man, 5 Md. 503; Pinkerton v. Sargent, 
102 Mass. 568. 


Heavenridge v. Nelson, 56 Ind. 
90; Clark v. Boston Safe Deposit & 
Trust Co., 102 A. 289, 116 Me. 450, L. 
R.A.1918B 384; Dolbeare v. Bowser, 
149 N.E. 626, 254 Mass. 57; Pinkerton 
v. Sargent, 102 Mass. 568; Van Steen- 
wyck v. Washburn, 17 N.W. 289, 59 
Wis. 483, 48 Am.R. 532. 


212 


741, 277 


MacDonald, 


Pinkerton 5. In re Stevens, 


N.Y.S. 123, 


568; Lewis v. 125 Mise. 712; Lewis v. Lewis, 29 
Hinton vy. Hinton, N.C. 72. 
6 Crenshaw v. Carpenter, 69 Ala. 


, 44 Am.R. 539. 


94 Hann vy. Dunn, 234 N.W. 247, 
211-Iowa 678, 82 A.L.R. 1503; Peck- 
enschneider v. Schnede, 227 N.W. 335, 
210 Iowa 656. 


95. Moorman vy. Louisville Trust 
Co., 205 S.W. 564, 181 Ky. 566. [ex- 
tending op 203 S.W. 856, 181 Ky. 30]. 


96.4) Thomeyv. Rhom,r6l Ac 193, 101 
Md. 444; Addison v. Bowie, 2 Bland 
(Md.) 606; Kerens Nat. Bank vy. Stock- 
ton, (Tex.Civ.App.) 281 S.W. 580. 


Election by court for one physical- 
ly or mentally incapacitated see in- 
fra“§$§ 2375; (23.76. 


97. Thom v. Thom, 61 A. 193, 101 
Md. 444; Addison vy. Bowie, 2 Bland 
(Md.) 606; McQueen v. McQueen, 55 
N.C. 16, 62 Am.D. 205; Kerens Nat. 
Bank v. Stockton, (Tex.Civ.App.) 281 
S.W. 580. 


[a] Where election to take under 
father’s will is made by the court in 
behalf of infant children, they are 
entitled to have homestead set aside, 
and creditors are entitled only to ex- 
cess over homestead. Kerens Nat. 
Bank v. Stockton, (Tex.Civ.App.) 281 
S.W. 580. 


98. McQueen v. McQueen, 55 N.C. 
16, 62 Am.D. 205. 

99. Election by court see infra §§ 
2375, 2376. 


“This privilege of waiver is a pure- 
ly personal right, and its exercise 
rests in her personal discretion alone. 
It is not a question of mere pecuniary 
advantage. The widow’s knowledge 
of the family arrangement, the wishes 
of her husband, equitable considera- 
tions known and appreciated only by 
her, may all have weight and influ- 
ence in determining her election. It 
is a privilege which cannot be regard- 
ed as a portion of her estate. There 
is nothing in the statutes which dis- 
closes any purpose to impair the right 
to dispose of property by will, any 
further than the exercise of the right 
by the widow in her sane mind may 
do it. It is not to be inferred, with- 
out express provision, that when, 
through loss of reason, the waiver 
can no longer be intelligently made 
by the widow, a stranger, who may be 
appointed guardian, may do it in her 
name, or in his own name as guard- 


ian.” Pinkerton v. Sargent, 102 Mass. 
568, 570. 
[a] Under statute providing that 


devise or bequest to widow shall be 
bar to dower and thirds unless and 
until renounced, and making no provi- 
sion for renunciation in behalf of a 
widow who is incompetent, the rights 
of an insane widow provided for in 
the will are as effectually barred by 
statute as the rights of a sane widow 
who fails to renounce. Collins y. Car- 


2 
7. Hinton y. Hinton, 28 N:C. 274, 
8. Collins v. Carman, 5' Md. 503. 


9. Sippel v. Wolff, 164 N.E. 678, 333 
Tll. 284. 


10. Young v. Boardman, 10 S.W. 
48, 97 Mo. 181; In re Hansen’s Guard- 
ianship, 247 P. 481, 67 Utah 256. 


11. Young v. Boardman, 10 S.W. 
48, 97 Mo. 181. 


12. Sippel v. Wolff, 164 N.E. 678, 
333 Jl. 284; Jones v. Maguire, 108 
N.E. 1073, 221 Mass. 315. 


[a]. Under statute authorizing 
guardian to elect, a conservator can- 
not elect to reject the provisions mad> 
for the incompetent by the will of his 
wife and claim the interest provided 


by statute. Jones v. Maguire, 108 
N.E. 1073, 221 Mass. 315. 
13. In re Manning’s Estate, 122 N. 


W. 711, 85 Neb. 60 [aff 119 N.W. 672, 
83 Neb. 417]. 


14. Dolbeare v. Bowser, 149 N.E. 
626, 254 Mass. 57; In re Hansen’s 
Guardianship, 247 P. 481, 67 Utah 256. 


15. Sippel v. Wolff, 164 N.E. 678, 
: me OSs 


3 
16. Election by court for 
e supra § 2373. 


infant 
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the committee,'? or guardian,'® or next friend,!® or 
order the election postponed to await a possible res- 
toration of the incompetent,?° or an election may be 
made with the approval of the court by the guard- 
ian,?+ or the court having jurisdiction may itself 
elect,” even after lapse of the time prescribed there- 
for by statute,?* acting therein for the best inter- 
est of the incompetent ;?* but the court has no pow- 
er in the premises where the incompetent is neither 
entitled nor required to elect,?® or where the devisee, 
although insane, died before probate of the will.*® 


[§ 2376] bb. Equitable Jurisdiction. 
right of election is not extended by statute to oth- 
ers acting for the person entitled,?* or to the probate 
court,?> a court of equity, in exercise of its general 


17. In re Connor’s Bstate, 162 S. 
W. 252, 254 Mo. 65, 49 L.R.A.N.S. 
1108; Kennedy v. Johnston, 65 Pa. 


451, 3 Am.R. 650; Miller’s Estate, 9 
Pa.Dist.&Co. 657; In re ‘Borden, 13 
Pa.Dist. 1; Madden’s Est., 44 Pa.Co. 
276; In re Borden, 29 Pa.Co. 225; 
Taylor v. McRa, 24 S.C.Eq. 96; Ros- 
borough v. St. Andrews Church Trus- 
tees, 44 N.B. 153. 


[a] Election permitted where an 
insane ward benefited thereby; nor 
will election be refused where prop- 
erty had greatly increased on the 
ground that the widow, if sane, would 
have acted for the benefit of others 
of the family rather than for her own 


benefit. Trower v. Spady, 83 S.E. 
1049, 117 Va. 173. 
18. In re Dalsen’s Estate, 16 Pa. 


Dist.&Co. 583; Miller’s Estate, 9 Pa. 
Dist.&Co. 657; In re Hansen’s Guard- 
ianship, 247 P. 481, 67 Utah 256. 


[a] Order permitting election re- 
fused where it was shown that the 
husband (the surviving spouse) could 
derive no personal benefit from such 
election. Brooke’s Estate, 3 Pa.Dist. 
&Co. 66. 


19. Davis v. Mather, 141 N.B. 209, 
3809 Ill. 284. 


20. In re Lyon, 159 N.Y.S. 951, 173 
App.Div. 473. 


21. Andrews v. Bassett, 52 N.W. 
743, 92 Mich. 449, 17 L.R.A. 296 and 
note; Bassett v. Durfee, 49 N.W. 558, 
87 Mich. 167; Hardy v. Richards, 54 
Serge 98 Miss. 625, 35 L.R.A.N.S. 
1 : 


22. In re Stevens’ Estate, 144 N.W. 
644, 163 Iowa 364. 


[a] Supreme court can elect for 
an incompetent widow between dower 
and a provision in lieu of dower, al- 
though it is in doubt whether the sur- 
rogate’s court has that power. Wil- 
liams v. Eldred Refining Co. of New 
York, 224 N.Y.S. 349, 130 Misc. 721. 


{b] Probating will where consent 
of insane widow is required.—The 
mere fact that the surviving husband 
is, by reason of physical infirmities, 
unable to write his name does not 
prevent the probate court, by proper 
procedure, from allowing the will of 
the wife to be probated, where, under 
the statute, the will could not be pro- 
bated unless the husband consented, 
and where he desired to accept its 
provisions. Wolfe v. Mueller, 104 P. 
487, 46 Colo. 335. 


23. Gaster v. Gaster’s Estate, 134 
N.W. 235, 90 Neb. 529 [reh overr 137 
N.W. 900, 92 Neb. .6]. 


24. In re Stevens’ Hstate, 144 N. 
W. 644, 163 Iowa 364; In re Hansen’s 
Guardianship, 247 BP. 481, 67 Utah 256. 
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Where the 


[a] In determining what course of 
action is for best interests of ward, 
the court must take into considera- 
tion the needs of the ward, the right 


of the testator to dispose of his prop- 


erty as he pleases so long as he pro- 
vides for those having legal claims 
on him for support, the claims of the 
testator’s kin to his bounty, the fact 
that the kin of the widow has no 
claim, and other matters, not finan- 
cial, that may be involved. In re 
Hansen’s Guardianship, 247 P. 481, 67 
Utah 256. 


25. McDonald v. Shaw, 121 S.W. 
9355 Oo AT Kolbe, 2S det ING Os OO ty 
Newcomb’s Ex'rs v. Newcomb, 13 


Bush (Ky.) 544, 26 Am.R. 222. 


26. Harding’s Adm’r v. Harding’s 
Ex’r, 130 S.W. 1098, 140 Ky. 277, Ann. 
Cas.1912B 526. 


27. First Nat. Bank v. MacDonald, 
130 So. 596, 100 Fla. 675 [den reh 129 
So. 911, 100 Fla. 674]. 


28. First Nat. Bank v. MacDonald, 
supra. 


29. In re Stockton, 166 A. 648, 311 
Pa. 189. 
30. Trower v. Spady, 83 S.B. 1049, 


117, Vas 173. 


31. Haack’s Estate, 30 Pa.Dist. 669 
(weak-minded). 


382. Emmert v. Hill, 226 Ill.App. 1. 


33. Fla.—First Nat. Bank v. Mac- 
Donald, 130 So. 596, 100 Fla. 675 [den 
reh 129 So. 911, 100 Fla. 674]. 


Ill.— German Evangelical Orphans’ 
Home v. Seago, 155 Ill.App. 76. 


Ky.—Ramsey’s Ex’r v. Ramsey, 47 
S.W.(2d) 1059, 248 Ky. 202; Miller v. 
Keown, 195 S.W. 430, 176 Ky. 117. 


N.H.—Penhallow v. Kimball, 61 N. 
H.. 596. 


N.Y.—In re Brown, 209 N.Y.S. 288, 
212 App.Div. 677 [aff 148 N.E. 742, 
240 N.Y. 646]; Williams v. Eldred Re- 
fining Co. of New York, 224 N.Y.S. 349, 
130 Misc. 721; In re Stevens, 212 N.Y. 
S. 123, 125 Misc. 712. ? 


Ohio.—Ambrose v. Rugg, 175 N.E. 
691, 692, 123 Ohio. St. 433, 74 A.L.R. 
449. 


Wis.—Van Steenwyck v. Washburn, 
etanab A 289, 59 Wis. 483, 48 Am.R. 


“The widow, being of unsound 
mind, was unable to make an election. 
The situation in that respect was no 
different after her death than it was 
before. It is conceded that her men- 
tal disability continued until her 
death. An election by her was impos- 
sible. In that event, should not a 
court of equity determine whether 
the provision made for her by law was 
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diseretionary power, may refuse,?° or refuse to de- 
ny,*° the right to 
competent, but not in the absence of proof of facts 
justifying the order;*? or the court may require a 
renunciation of the will,?? or the court may itself 
make the election,®* on a proper showing being 
made,?* the statutory limitation of time for making 
the election not being applicable where the incom- 
petency is shown to have existed during the entire 
statutory period,®® and a substantial, rather than a 
literal, compliance with statutory requirements for 
election being sufficient.?® 
risdiction must be invoked to determine when and 
under what circumstances and how an election shall 
be made in behalf of, the incompetent,*?? although 


elect to a committee of the in- 


The equity court’s ju- 


more valuable and better than the 
provision made by will, and, if it so 
find, direct that election be entered 
in her behalf to receive the benefit of 
the provision which is more favorable 
to Her interest? The mere statement 
of the proposition suggests that the 
rights and interests of a mentally in- 
competent person should be safe- 
guarded, and that opportunity should 
be accorded to secure for her or her 
estate the same legal benefits and ad- 
vantages as would accrue to a widow 
of sound mind. What is hers under 
the law should not be lost by reason 
of her mental condition. Surely the 
hand of equity may intervene for her 
protection.” Ambrose v. Rugg, supra. 


“The purpose of allowing such re- 
nunciation is to enable the one in 
whose behalf it is given to benefit 
himself. by exercising his right of 
election, and if the case is such that 
benefits would necessarily follow, it 
would be a grave injustice and glar- 
ingly inequitable to. withdraw the 
right from one. who is not only the 
ward of the court, but who is incapa- 
ble of making a choice, and who in 
every other particular has his rights 
as well as his property guarded and 
administered by the protecting and 
vigilant hand of the chancellor.” Mil- 
neu i a 195 S.W. 430, 176 Ky. 


34. In re Connor’s Estate, 162 S. 
W. 252, 254 Mo. 65, 49 L.R.A.N.S. 1108. 


[a] Facts constituting ground for 
equity.—A bill by the next friend of 
an insane person, which alleges that 
the will of her deceased husband did 
not sufficiently provide for her, that 
because of her insanity she cannot re- 
ject the will, and that the probate 
court and the guardians are opposed 
to her disayowing the will, and that 
their hostile actions were the result 
of a conspiracy, states facts within 
the jurisdiction of equity. In re Con- 
nor’s Estate, 162 S.W. 252, 254 Mo. 
65, 49 L.R.-A.N.S. 1108. : 


35. Ambrose v. Rugg, 175 N.B. F 
123 Ohio St. 433, 74 A.L.R. 449, oe 


36. Ramsey’s Ex’r v. Ramsey, 47 
S.W.(2d) 1059, 243 Ky. 202; Miller 
v. Keown, 195 S.W. 430, 176 Ky. 117. 


$7. First Nat. Bank v. MacDonald, 
130 So. 596, 100 Fla. 675 [den reh 129. 
So. 911, 100 Fla. 674]; Ramsey’s Ex’r 
cab ease 47 S.W.(2d) 1059, 243 Ky. 


[a] Failure of guardian to peti- 
tion the court for advice in making 
an election does not operate as an 
election to take against the will un- 
der a statute requiring election to 
take thereunder. New v. Mohawk 
SENG Co., 163 N.E. 612, 88 Ind.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


he” elt 


§§ 2376-2377] 


devisees, legatees, heirs, or creditors who have no 
right to contest the election need not be made par- 
ties,*® and the court, on equitable grounds, may ex- 
tend the time which the statute prescribes for elec- 
It is the duty of a 
guardian ad litem in such eases to submit to the 
court all relevant defenses or legal claims his client 
may have,*° but the court will protect the rights of 
the incompetent whether the guardian has proceed- 
ed wisely or not,*? disregarding,*? or setting aside,*? 
if necessary, an election by the guardian, and will 
itself elect in accordance with its own judgment as 
to what may be to the best interest of the incompe- 
tent,** taking into consideration the benefit aceru- 
ing to the incompetent,*® but not the benefit acecru- 
ing to heirs and relatives,*® unless their interests 
do not conflict and an election against the will is be- 
ing sought to divert the estate of deceased from his 


tion by those who are sane.®® 


38. Hardy v. Richards, 54 So. 76, 
98 Miss. 625, 35 L.R.A.N.S. 1210. 


[a] Bill in chancery is not neces- 
sary. Hardy v. Richards, 54 So. 76, 98 
Miss. 625, 35 L.R.A.N.S. 1210. 


39. See infra § 2384. 


40. In re Manning’s Estate, 122 N. 
W. 711, 85 Neb. 60 [aff 119 N.W. 672, 
83 Neb. 417]. 


41. In re Manning’s Estate, supra. 
42. In re Manning’s Estate, supra. 


43. Primeau v. Primeau, 297 S.W. 
382, 317 Mo. 828. 


[a] If election by guardian is in 
fraud of, and against, the best interest 
of the incompetent, the court will set 
it aside as illegal. Primeau v. Pri- 
meau, 297 S.W. 382, 317 Mo. 828. 


44. First Nat. Bank v. MacDonald, 
130 So. 596, 100 Fla. 675 [den reh 129 
So. 911, 100 Fla. 674]; Ramsey’s Ex’r 
v. Ramsey, 47 S.W.(2d) 1059, 243 Ky. 
202; In re Manning’s Estate, 122 N.W. 
711, 85 Neb. 60 [aff 119 N.W. 672, 83 
Neb. 417]. 


45. Emmert v. Hill, 226 Ill.App. 1; 
In re Robinson’s Estate, 93 N.W. 314, 
88 Minn. 404. 


[a] Facts considered.—The court 
should take into account not only the 
value of the property, but also the 
circumstances surrounding the life 
and conditions of the parties, the con- 
tents of the will, and the probabilities 
as to what the person entitled would 
do, if he or she were able to make the 
election in person. In re Robinson’s 
Estate, 93 N.W. 314, 88 Minn. 404. 


46. In re Connor’s Hstate, 162 S.W. 
252, 254 Mo. 65, 49 L.R.A.N.S. 1108; 
In re Brooke’s Estate, 123 A. 786, 279 
Pa. 341; In re Bringhurst, 95 A. 320, 
321,17 250 -Pa. 9. 


“We agree that in cases of this 
character the first consideration is the 
welfare of the widow, and that the 
court is bound always to keep this 
in mind; but where, as here, the wife 
was confined in an asylum before the 
time of her husband’s death, and he 
provided for her with a full under- 
standing of the circumstances, and 
furthermore, where it is found that 
the income which she will receive un- 
der the will is amply sufficient prop- 
erly to provide for her comfortable 
maintenance and support, and after 
her decease the property is eventual- 
ly to become vested in her grandchil- 
dren, we eannot say that, where the 
avowed purpose is to divert part of 
the property away from these grand- 
childven to the adopted children of 
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own blood.47 


General. 


the other hand, 


certain of the testator’s daughters, 
the court abused its discretion in re- 
fusing permission to take against the 
will, particularly where the widow, 
though possessed of long lucid inter- 
vals, during which ‘her condition is 
normal,’ has not, so far as the rec- 
ord shows, expressed any personal 
desire in the matter.” In re Bring- 
hurst, supra. 


47. In re Brooke’s Estate, 123 A. 
786, 279 Pa. 341; In re Brmghurst, 95 
A. 320, 250 Pa. 9. 


[a] Petition for leave by the guard- 
ian of a weak-minded person to take 
against her husband’s will is prop- 
erly denied, where the purpose of such 
petition was to provide for adopted 
children of the testator’s daughters, 
and where the widow’s provision un- 
der the will was ample. In re Bring- 
hursty 95, As. 3205: 250 Pa... 9. 


48. Failure to elect must be plead- 
ed see infra § 2385. 


49. Fla.—Stephens v. Gibbes, 14 


Fla. 331 


Ind.—Wilson v. Moore, $6 Ind. 244; 
Leach v. Prebster, 39 Ind. 492; Piercy 
v. Piercy, 19 Ind. 467. 


N.Y.—Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451. 


Be eae v. Mann, 75 Pa.Super. 


Eng.—Spread v. Morgan, 11 H.L. 


Cas. 588, 11 Reprint 1461. 


“At the common law no time was 
fixed within which an election was 
to be made. Hence,'the determination 
of this question depended very little 
upon the space of time which had 
elapsed after the death of the testa- 
tor. There was really little safety 
in winding up an estate. Parties hav- 
ing beneficial interests under the will 
were delayed, and even when they did 
get possession the tenure by which 
it was held was very uncertain, as 
it might at any time be brought in 
conflict with a claim for dower.” 
Stephens v. Gibbes, 14 Fla. 331, 353. 


50. McGinnis v. McGinnis, 1 Ga. 
496; Madden’s Hst., 44 Pa.Co. 276. 
[a] Where person entitled to elect 


is insane.—Lapse of time during 
which the person entitled to elect is 
insane and unrepresented by a com- 
mittee is not prejudicial to his rights 
when a committee, after appointment, 
asks for leave to elect. Madden’s 
Hst., 44 Pa.Co. 276. 


51. Ark.—Goodrum v. Goodrum, 20 
S.W. 353, 56 Ark. 532. 


Ky.—Wooten’s Trustee v. Hardy, 


LGSUC fe a 


[§ 2377] 4. Time for Making Election**—a. In 
In the absence of provision in the will or 
statute fixing the time within which an election must 
be made, and if the facts in the case do not consti- 
tute an estoppel of the person entitled to elect, the 
election may be made at any time,*® the effect of de- 
lay depending on the circumstances of the particular 
case,°® the principles involved being that a legatee 
is not obliged to make his election until he is in a 
position to do so understandingly,®! and that, on 


he will not be permitted to elect 


if, with full knowledge of all the facts, he delays a 
formal election until after the rights of innocent 
purchasers for value are involved,®? or under cir- 
cumstances constituting an estoppel.®* 
will requiring election fixes the time, expressly or 
by implication, delay beyond that time bars the 


Where the 


298 S.W. 963, 221 Ky. 338, 345. 


N.J.—Potter v. Watkins, 134 A. 84, 
99 N.J.Eq. 538. 


N.Y.—Oliver v. Wells, 173 N.E. 676, 
254 N.Y. 451. 


Pa.—In re Daub’s Estate, 
908, 305 Pa. 446, 81 A.L.R. 735. 


Tex.—Mitchell v. Thompson, (Civ. 
App.) 286 S.W. 642 [rev on other 
grounds (Commn.App.) 292 S.W. 862]. 


“An adult is not required to elect 
until he has notice of a conflict of 
his interests and is advised as to his 
rights thereunder.’ Wooten’s Trus- 
tee v. Hardy, supra. 


[a] After accounts taken.—A lega- 
tee cannot be obliged to make his 
election until all the necessary ac- 
counts are taken, and the amount he 
is entitled to under the will settled 
and ascertained. McGinnis v. Mc- 
Ginnis, 1 Ga. 496. 


[b] After devise received.—W here 
a will charged the devisee with pay- 
ment of a specified amount of money, 
but provided that there should be no 
partition for the period of ten years 
from the testator’s death, the devisee 
was not required to elect to take or 
refuse the devise until the partition 
was made, since until then he would 
not know what land would be appor- 
tioned to him. Blackburn vy. Black- 
burn, 226 S.W. 535, 147 Ark. 37. 


{c] Before distribution.—A widow 
is not required to make election until 
distribution of the testator’s estate 
where her right has not been disputed. 
In re Curtis’ Estate, 199 P. 309, 116 
Wash. 237. 


[d] Limit of one year for election, 
where not required by statute in ex- 
press terms, will not be read into the 
statute by implication, where in 
many, if not in most, cases a widow 
could not make a prudent or safe elec- 
tion within one year, the rule being 
that the legislature will not take 
away by implication a right which it 
has expressly granted. Baker v. 
Stuart, 25 Ont.A. 445. 


52. Cooper v. Cooper’s Ex’r, 77 Va. 
98. 


157 A. 


[a] Where part of decedent’s land 
was sold by executor prior to filing 
of widow’s renunciation of her elec- 
tion to take under the will, she was 
not entitled to dower in the lands 
sold, but to an additional amount in 
the lands not sold equivalent to her 
dower in the lands sold. Goodrum y., 
Goodrum, 20 S.W. 3538, 56 Ark. 532. 


53. Koelling v. Foster, 98 N.E. 952, 
254 Ill. 494. 
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54. Hanbest v. Grayson, 55 A. 786, 
206 Pa. 59. 
[a] Where executors were a\.thor- 


ized by will to sell land of testattrix, 
and did so for the purpose of paying 
legacies under the will, an election by 
the legatees, after the sale, to take 
the land in lieu of the legacies, came 
too late. Hanbest v. Grayson, 55 A. 
786, 206 Pa. 59. 


55. Merrill vy. 
(Mass.) 507. 


56. Crumpler v. Barfield, etc., Co., 


Emery, 10 Pick. 


40 S.H. 808, 114 Ga. 570; Hilgartner 
Veewaileartner, 96. A. 519, sl27 ded. 


270; In re Britt’s Will, 182 N.W. 738, 
174 Wis. 145. 


fa] Where will makes alternative 
provisions for a devisee, she will not 
be allowed to delay her election to a 
time. when to allow it would result in 
her taking substantially the entire 
benefit of both provisions. In re 
Britt’s Will, 182 N.W. 738, 174 Wis. 
145. 


57. Arnold v, Livingston, 139 N. 
W. 927, 157 Iowa 677 (noting the con- 
fusion in decisions caused by fail- 
ure to distinguish between varying 
requirements of the statutes). 


[a] Election to take under will 
may be made at any time, where the 
statute limits the time for consenting 
to the will, but further provides that 
consent will be conclusively  pre- 
sumed at the end of the statutory 
period. In re Hmerson’s Estate, 183 
N.W. 327, 191 Iowa 900; Duden v. 
Duden, 182 N.W. 795, 191 Iowa 515; 
Arnold v. Livingston, 139 N.W. 927, 
157 Iowa 677. 


[b] Election to take her “statu- 
tory third” may be made at any rea- 
sonable time, where the statute limit- 
ing the time for election applies only 
to election between devise and dower, 
and there is no other statute limiting 
the time for election between devise 
and “statutory third.” Bristow v. 
Jennings, 207 P. 863, 105 Or. 1. 


58. See cases infra notes 59, 60. 


59. Larned y. Larned, 158 P. 3, 
98 Kan. 328. 


60. Brown v. O’Barn, 199 N.Y.S. 
824, 120 Misc. 550. 


61. Canavan v. McNulty, 159 N.E. 
782, 786,828 Ill. 388; Simpson v. Simp- 
Sony se SON 6,20 Miss, soviet wre 
Enyart’s Hstate, 160 N.W. 120, 100 
Neb. 337. 


“The purpose of 
year within which 


allowing her a 
to determine 


The person required to elect is en- 
and limited®® to a reasonable time where 
is construed to show that such was the tes- 


b. Under Statutes—(1) In General. 
Statutes limiting the time for making election vary, 
and the extent of their application in particular eas- 
es depends on the terms of the statute in foree;°* 
nor do such statutes apply where no election is re- 
quired,®* as where the testator has expressed his 
intention in the will that the beneficiary shall take 
both under the will and under the statute, 
the provision made in the will is unsubstantial.%° 
In eases within the terms of a statute limiting the 
time for election, election may, and, 1f required, must, 
be made within the limit of time fixed,®! the stat- 
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erning.°? 


59 


or where 


whether she will accept the provisions 
of the will or elect to take under the 
statutory provision made for her is 
to enable her to determine the con- 
dition of the estate and which course 
would be more advantageous to her.” 
Canavan v. McNulty, supra. 


62. In re Culbertson’s Estate, 215 
N.W. 761, 204 Iowa 473; In re Enyart’s 
Estate, 160 N.W. 120, 100 Neb. 337. 


63. In re Tracy’s Estate, 82 N.W. 
635, 79 Minn. 267; Wilson v. Cox, 49 
Miss. 538; First Nat. Bank & Trust 
Co. of Woodbury v. Scott, 156 A. 836, 
109 N.J.Eq. 244. 


[a] Statute exempting widow 
from. election requirements for a 
stated term does not restrict her 
right to elect at any reasonable time 
thereafter. In re Beck’s Estate, 108 
AY 2615 265s Pa. LoL. 


[b] Testator dying childless.—A 
statute limiting the time within 
which renunciation of a will may be 
filed, applicable by its terms only to 
parents with surviving children, does 
not apply to a testator dying child- 


less. In this case election was made 
within the time prescribed even 
though the statute had applied. In re 


areca Estate, 82 N.W. 635, 79 Minn. 


{c] Foreign wills.—The time limit 
for renunciation of wills applies only 
to domestic wills, but renunciation of 
a foreign will in the foreign state is 
respected under rules of comity. 
Wilson v. Cox, 49 Miss. 538. 


[d] Testator and wife each own- 
ing undivided half interest.—A stat- 
ute which requires a widow to re- 
nounce, if at all, the provisions of 
her husband’s will within a certain 
time after its probate does not ap- 
ply, where a testator and his wife 
each own an undivided half interest 
in the homestead property, and he 
devises the whole to her, the statute 
being intended to provide how a wid- 
ow must proceed who desires to re- 
ject a devise out of property other 
than her own and take such interest 
in his land as the law gives. Wag- 
goner v. Waggoner, 68 S.E. 990, 111 
Va. 325, 30 L.R.A.N.S. 644. 


[e] Where testator expressly pro- 
vides that gift is in lieu of dower, no 
time limit for election is set, the stat- 
ute fixing a time limit being construed 
to apply only to cases where a gift 
in lieu of dower is not expressly 
granted by the will. First Nat. Bank 
& Trust Co. of Woodbury v. Scott, 156 
A. 836, 109 N.J.Hq. 244. 


64. Hahn vy. Dunn, 
W. 672. 


(Iowa) 247 N. | 
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ute in force at the time of the testator’s death gov- 
Election within the statutory period is 
not required in cases not within the terms of the 
statute,®* or where the statutory method of elec- 
tion is not exclusive*®* or an alternative method with- 
in the discretion of the court is prescribed.** 

[§ 2379] (2) When Time Begins To Run. 
time begins to run at the time stipulated by statute, 
either when the will is probated,®® or when letters 
of administration are issued,®* or after notice to 
the person entitled to elect.°® 

[§ 2380] (3) Effect of Failure To Elect within 
Statutory Period. Benefits resulting from election 
are barred by failure to elect within the statutory 
period,®® as in cases where provisions in a will must 
be renounced,’® or where it is necessary that rights 


The 


65. In re Woolley’s Estate, 117. A. 
370, 96 Vt. 60: 


[a] Statute which fixes prescribed 
time or such further time as the 
court, in its discretion, allows, per- 
mits an election within the court’s 
discretion after the lapse of the fixed 
term. In re Woolley’s Estate, 117 A. 
370, 96 Vt. 60. 


hen Atherton v. Corliss, 101 Mass. 


[a] Where statute limits time for 
election. to fixed period after probate, 
a beneficiary under the will who is 
estopped to deny the fact of its pro- 
bate cannot claim the right to elect 
after lapse of the statutory period 
on the ground that there is no entry 
on the records of any formal judg- 
ment of probate. Lackland v. Steven- 
son, 54 Mo. 108. 


67. Pimdell v. Pindell, 40 Md. 537: 
In re Zweig’s Will, 261 N.Y.S. 400, 145 
Misc. 839. 


fa] Administration after probate. 
—Where the statute limits the time 
from the “first grant of administra- 
tion” on the testator’s estate, the time 
begins to run from the grant of ad- 
ministration after probate, and not 
from the grant of administration pen- 
dente lite where the probate of the 
will is beine contested. Pindell y. 
Pindell, 40 Md. 537. 


68. Arnold v. Livingston, 139 N. 
W. 927, 157 Iowa 677; Albright v. Al- 
bright, 183 N.W. 787, 153 Iowa 3897: 
Bailey v. Hughes, 88 N.W. 804, 115 
Iowa 304; Newberry v. Newberry, 87 
N.W. 658, 114 Iowa 704; Howard v. 
Watson, 41 N.W. 45, 76 Iowa 229; 
Houston v. Lane, 17 N.W. 514, 62 Iowa 
291; Baldozier v. Haynes, 11 N.W. 
651, 57 Iowa 683; Bowen vy. Bowen, 
34 Ohio St. 164. 


69. See cases infra this section. 
70. Ala.—McLeod v. McDonnel, 6 
Ala. 236. 


Conn.—Stearns v. Stearns, 
112) 103 Conn. 213. 


Fla.—Benedict v. Wilmarth, 35 So. 
84, 46 Fla. 535, 4 Ann.Cas. 1033. 


Ill—Canavan v. McNulty, 159 N.EB. 
782, 328 Ill. 388; Scheible v. Rinck, 
63 N.E. 497, 195 Ill. 686; Hichhorst v. 
Hichhorst, 252 Tll.Apnp. 575 [aff 170 
N.E. 269, 338 Ill. 185]. 


Md.—Wilson v. Jarrell, 112 A. 921, 
137 Md. 558. 


Miss.—Simpson v. Simpson, §2 So. 
peer Miss. 197; Ex p. Moore, 8 Miss. 


Mo.—In re Goessling’s Estate, 2 
S.W. 613, 287 Mo. 663.— in 


1380 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


es 
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thereunder be released?! or waived,?? or an election 
made to take under the statute,’* before rights under 
the statute accrue; or where election to take under 
the will must be filed before rights under the will ac- 
erue.*4 


[§ 2381] (4) Excuses for Failure To Elect with- 
in Statutory Period. Failure to elect within the 
statutory term is not exeused by ignorance,’® or a 
professed ignorance’® of the law, in the absence of 
fraud or misrepresentation;77 nor by insanity of the 
person entitled to elect where no reason is shown 
why election by a next friend could not have been 
made within the time;** nor by pending suit for 
annulment of divorce in favor of the the testatrix 
brought by her former husband;*® nor by an elec- 
tion conditioned on validity of a contract filed there- 
with, assuming both contract and election void;*° 
but an election made in ignorance or under misap- 
prehension of rights induced by fraud may be re- 
voked,®* and where the will is construed as indicat- 
ing the intention of the testator that the testamen- 
tary provision shall not be in lieu of dower, a widow 
is not estopped to claim her rights by failure to elect, 
where it is shown that she was ignorant of her rights 
under the statute.*? 


[§ 2382] c. Election during. Lifetime of Testa- 
tor.2* The widow has been held not bound by an 
election made during coverture.**+ However, a stat- 
ute providing that, where there are no children of 
the marriage, a spouse may devise one half of his 
property to others provided husband or wife con- 
sents, is construed to permit consent at any time 


WILLS 


[69 C.J.] 1113 


during the testator’s life, whether before or after ex- 
ecution of the will,§® although under other statutes, 
consent to a devise of more than one half away from 
the spouse must be consented to after the death of 
the spouse making the will.*® 


[§ 2383] d. Election before Probate. Election 
before probate is not required;** but a valid elec- 
tion may ke made before probate of the will,*® even 
during pendency of an issue devisavit vel non,*® 
and even though the statute provides for an elee- 
tion within a certain period after probate,®® although 
a failure to do so will not deprive a person entitled 
to elect of her rights under the statute.°t Under 
statutes making a mandatory provision for record- 
ing the election which cannot be carried out until 
after probate, election cannot be made before pro- 
bate,®? and some courts construe a statute providing 
that election may be made after probate as a nega- 
tion of authority to elect before probate.®* 


[§ 2384] e. Extension of Time. The pendency of 
a contest over the will or other litigation concerning 
the estate does not of itself extend the time within 
which an election must be made;°* but under stat- 
utes granting the power, the court may, in its dis- 
cretion, extend the time for making an election®® 
where litigation over the estate is pending,®® or 
where an election has been prevented by fraud,®* 
or where the person entitled is incapable of electing 
for himself,®* or where extension is necessary to 
enable a widow to acquaint and familiarize herself 
with the condition of her husband’s estate,®® or, 


N.Y.—In re Zweig’s Will, 261 N.Y.S. 
400, 145 Misc. 839. 


N.C.—Pettijohn v. Beasley, 18 N.C. 
254. . 


Pa.—In re Daub’s Estate, 157 A. 
908, 305 Pa. 446, 81 A.L.R. 735; In re 
Minnich’s Est’ 136 A. 236, 288 Pa. 
354; Roberts’ Estate, 3 Pa.Dist.&Co. 
662. 


Tenn.—Harry v. Green, 9 Humphr. 
182; Ferris v. Fort, 2 Tenn.Ch. 147., 


Vt.—Smith vy. Smith, 20 Vt. 270. 


[a] Conditional renunciation with- 
in the time set, although not record- 
ed until later, may be valid. McCal- 
lister v. Brand’s Heirs, 11 B.Mon. 
(Ky.) 370. 

71. Pumphry v. Pitmphry, 12 S.W. 
390, 52 Ark. 193. 


72. Smith v. Perkins, 146 S.W. 758, 
148 Ky. 387. 


Daudt v. Musick, 9 Mo.App. 
169; Akin v. Kellogg, 23 N.E. 1046, 
119 N.Y. 441; Ludington v. Patton, 86 
N.W. 571, 111 Wis. 208. 


74. Stilley v. Folger, 14 Ohio 610; 
Anderson’s Appeal, 36 Pa. 476. 


75. Koelling v. Foster, 150 Ill.App. 
130. 

76. Boileau’s Estate, 10 Pa.Dist. 
213. 


Election induced by ignorance see 
infra § 2415. 


77. Boileau’s Estate, 10 Pa.Dist. 
213. 
78. Kernan v. Carter, 104 A. 530, 


132 Md. 577. 

Election by insane person see Supra 
§ 2374. 

79. In re Minnich’s Estate, 136 A. 
236, 288 Pa. 354. 


80. Butler v. Butler, 230 N.W. 575, 
180 Minn. 134. 


81. See infra §§ 2414, 2415. 


82. Roessle v. Roessle, 148 N.Y.S. 
659, 163 App.Div. 344 [rev 142 N.Y.S. 
984, 81 Misc. 558]. 


83. Release of right to elect see 
supra §§ 2360, 2368. 


84 Kreiser’s Appeal, 69 Pa. 194. 
85. See supra § 129 in 68 C.J. 


86. Wolfe v. Mueller, 104 P. 487, 
46 Colo. 335. 


{a] Consent after death of testa- 
tor.—Where the statute declares that 
a married woman may not by will 
convey away more than one half of 
her property from her husband, with- 
out his consent in writing after her 
death, a will of a married woman 
should not be admitted to probate as 
conveying the entire estate until the 
written consent of the husband after 
her death is given. Wolfe v. Mueller, 
104 P. 487, 46 Colo. 335. 


Validity and sufficiency of consent 
generally see supra § 129 in 68 C.J. 


87. Hodgkins v. Ashby, 139 P. 538, 
56 Colo. 553; Hutchins v. Dante, 40 
App.D.C. 262; Dunn v. Vinyard, (Tex. 
Commn.App.) 251 S.W. 1043 [mod 
(Civ.App.) 234 S.W. 99]. 


88. Hutchins v. Dante, 40 App.D.C. 
262; Oden v. Windley, 55 N.C. 440; 
Dunn v. Vinyard, (Tex.Commn.App.) 
251 S.W. 1043 [mod (Civ.App.) 234 
S.W. 99]. 


89. Oden vy. Windley, 55 N.C. 440. 


90. Stone v. Vandermark, 34 N.E. 
150, 146 Ill. 312; Atherton vy. Corliss, 
101 Mass. 40. 


91. Hodgkins v. Ashby, 139 P. 538, 
56 Colo. 553. 


92. Harding’s Adm’r v. Harding’s 
Ex’r, 130 S.W. 1098, 140 Ky. 277, Ann. 
Cas.1912B 526. 


Recording election see infra § 2388. 


93. Johnson v. Samuels, 114 N.E. 
977, 186 Ind. 56. 


94. Scheible v. Rinck, 63 N.E. 497, 
195 Ill. 636; Albright v. Albright, 36 
N.W. 254, 70 Wis. 528. 


95. Grider v. Eubanks, 12 Bush 
(Ky.) 510; Smither v. Smither’s Ex’r, 
9 Bush (Ky.) 230; Jaques v. Chandler, 
62, A. 713, 73 N-H. 8763 In re Pecks 
Estate, 68 A. 433, 80 Vt. 469. 


96. Mass.—Bunker v. Murray, 65 
N.E. 420, 182 Mass. 335. 
Minn.—In re Tracy’s Estate, 82 


N.W. 635, 79 Minn. 267. 


N.J.—Acquackanonk Dutch Church 
v. Ackerman’s Ex’rs, 1 N.J.Eq. 40. 


N.Y.—Flynn v. McDermott, 75 N.E. 
931, 183 N.Y. 62,.2 L.R:A.N.Si 959, 211 
Am.S.R. 687; Bradhurst y. Field, 10 
N.Y.S. 452, 57 Hun 587. 


Pa.—Kocher’s Estate, 2 Lehigh Val. 
L.R.. 347; Louck’s: Estate, 17> Yorls 
Leg.Ree. 160. 


97. Akin v. Kellogg, 23 N.E. 1046, 
119 N.Y. 441; MeDaniel v. Douglas, 
6 Humphr. (Tenn.) 220; Smart v. Wa- 
terhouse, 10 Yerg. (Tenn.) 94; Mor- 
row v. Morrow, 3 Tenn.Ch. 532. 


98. Madden’s Hst., 44 Pa.Co. 276; 
Drayton v. Drayton, 1 S.C.Eq. 125; 
Wright v. West, 2 Lea (Tenn.) 78, 
381 Am.R. 586. 


Election by one under disability see 
supra §§ 2372-2376. 


99. Ramsey’s Ex’r v. Ramsey, 47 
S.W.(2d) 1059, 248 Ky. 202; Brewer’s 
Ex’r v. Smith, 45 S.W.(2d) 1036, 242 
Ky. 175. 
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generally, whenever justice requires it;+ but where 
the circumstances are such as to deprive the court 
of jurisdiction in the premises, the extension of 
time is void.? It is not necessary that the petition 
for extension of time should be made within the 
statutory period,® unless the statute expressly limits 
the court’s power to exercise before the expiration 
thereof. The party asking an extension has the 
burden of proving that the circumstances are such 
as to warrant it,> and mere ignorance or a mistake 
of a person entitled to elect as to the size or value 
of the estate has been considered not a sufficient 
ground for extending the time,® and where the liti- 
gation which was ground for the extension was 
initiated by the person entitled to elect and there 
was no reasonable foundation for it, an order ex- 
tending the time may be reviewed and modified in 
the light of these circumstances by an appellate 
court.” 


[§ 2385] 5. Relief in Equity to Person Failing 
To Elect. Relief in equity will be granted on a 
proper showing to a person entitled to elect who, 
through ignorance® or mistake, 1° fails to make a 
proper election. The failure of a person entitled to 
elect to exercise the right,'? or to exercise the right 
within the statutory period,'? must be properly 
pleaded in order to be available; and where prop- 
erly pleaded and admitted in the pleadings, the fail- 
ure to elect is taken to have been established.*® 


[§ 2386] 6. Method of Making or Signifying Elec- 
tion—a. In General. Except as may be otherwise 
required by statute,'* an election to take or not to 
take under a will may be either express or implied.?® 


1. Jaques v. Chandler, 62 A. 713, 16. 
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Peter v. Peter, 
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Where the right to elect is a matter of absolute per- 
sonal privilege in no wise affected by the assent or | 
consent of persons affected, no notice need be given 
to them of the intention to exercise it.*® 


Right to be advised. Where a widow takes noth- 
ing by the will the executor is in no sense a trustee 
for her, and is under no obligation to advise her in 
making an election;'? but one who may or must 
elect is entitled to be advised on the facts,'® as, for 
example, whether property of the husband’s estate is 
separate or community?® and on her rights under the 
will;2% and in every case where the executor advises, 
or assumes to advise, the widow is entitled to facts?* 
and to advice on the law, where given, which is not 
fraudulent or misleading.2? The duty to advise the 
widow rests also upon children of the testator where, 
under the circumstances, a fiduciary relation exist- 
ed between them.** 


[§ 2387] b. Statutory Requirements—(1) In 
General. Under some statutory provisions on fail- 
ure of a person entitled to elect to signify, in the 
manner prescribed by the statute and within the 
time fixed therefor, bis intention to take under the 
will or his intention not to take under the will, he 
will be held to have elected not to take under the 
will or to take under the will as the case may be, 
the question of whether the statement of intention 
must be to take or not to take depending on the par- - 
ticular statute.2* Under such a statute the only af- 
firmative act of election required is that prescribed.?°® 
Notwithstanding a statutory provision as to the 
manner in which an election may be made unless 


175 N.E. 846, 21. Bolin v. Barker, 75 N.C. 47. 


TSeNGE 30: 
2. Werris v. Nort, 2. Tenn.Ch. 147. 


3. Hathaway v. Hathaway, 44 Vt. 
658. 3 


4. In re Zweig’s Will, 261 N.Y.S. 
400, 145 Misc. 839. 


5. Jaques v. Chandler, 62 A. 713, 
Moun. EL. F376. 


Burden of proving election see in- 
fra § 2406. 


6. Jaques v. Chandler, 62 A. 713, 
73 N.H. 376; Akin v. Kellogg, 23 N.EH. 
1046, 119 N.Y. 441; Palmer v. Voorhis, 
65) Barby N.Y.) 4793 McDaniel, /v. 
Douglas, 6 Humphr. (Tenn.) 220. 


Ignorance or mistake as ground for 
revocation of election see infra § 
2415. 


7. Bradhurst v. Field, 10 N.Y.S. 
452, 57 Hun 587. 


8. Ignorance or mistake as: 
Cause for failure to elect see supra § 
2381. 


Ground for revocation of election see 
infra § 2415. 


9. Spruance v. Darlington, 
6638, 7 Del.Ch. 111. 


[a] Where testator’s will was not 
discovered until after the death of his 
widow, she having then had no op- 
portunity to elect to take in dower or 
as legatee thereunder, it was held 
that the court. would make that elec- 
tion for her which would be most ad- 
vantageous to her estate. Spruance 
Beene ton, 304A. 663, /7* Del.Ch. 


30 A. 


343 Ill. 493, 75 A.L.R. 890. 
Lloo\ Berry, Vin kerry, 295 Man. 23. 


12. McCarty v. Roberts, 8 Ind. 
150; Evans v. Ogsbury, 37 N.Y.S. 1104, 
2 App.Div. 556. 


13. McCarty v. Roberts, 8 Ind. 150. 


14. Statutory requirements see in- 
fra §§ 2387, 2388. 


15. Arnold v. Livingston, 139 N.W. 
927, 157 Iowa 677; Gorman v. Gause, 
(Tex.Commn.App.) 56 S.W.(2d) 855 
[aff (Civ.App.) 36 S.W.(2d) 279]. 


[a] Election may be inferred or 
implied.—Owens v. Andrews, 131 P. 
1004, 17 N.M. 597, 49 L.R.A.N.S. 1072; 
In re Shelley’s Wstate, 134 A. 468, 287 
Pa. 105 [modification refused 135 A. 
740, 288 Pa. 11]. 


[b] Election may be by matter in 
pais as well as by matter of record. 
Ake Peck’s Estate, 68 A: 433, 80 Vt. 


Election implied from acts or con- 
duct see infra §§ 2391-2405. 


Betis election see infra §§ 2389, 


16. Russell v. Shapleigh, 175 N.E. 
100, 275 Mass. 15; Hardy v. Richards, 
Rete: 76,98 Miss. 625)°35 L.R.A.N.S. 


17. 

18. In re McCarthy’s Estate, 15 P. 
(2d) 228, 127 Cal.App. 80. 

19. In re McCarthy’s Hstate, supra. 


20. Appeal of Morrison’s Estate, 
118 A. 728, 275 Pa. 180. 


Bolin v. Barker, 75 N.C. 47. 


22. Bolin v. Barker, supra; Appeal 
ae ee Estate, 118 A. 728, 275 
a. : 


23. Eichhorst v. Eichhorst, 170 N. 


E. 269, 338 Ill. 185 [aff 252 Ill.App. 
575]. [ pp 


24. See statutory provisions; 
case infra this note. 


[a] Effect.—Dower Act §§ 10, 12, 
13 did not do away with the necessity 
of electing between dower and a de- 
vise in lieu thereof, but confers on 
the probate court and_ surviving 
spouse the remedy afforded by equity, 
under the doctrine of election, with- 
out the necessity of any finding or de- 
cree, the method being left to the 
survivor’s acquiescence in, or filing of 
a written renunciation of, the will 
within the time prescribed, where- 
upon his rights become fixed by the 
statute, without his having to claim 
any specific estate. Davis v. Mather, 
141 N.E. 209, 309 Ill. 284, 


Failure to dissent or proceed to en- 
cone claim for dower see infra § 


Presumptions see infra § 2406. 


25. Davis v. Mather, 141 N.E. 209, 
309 Ill. 284; Studebaker Bros. Mfg. 
Co. v. De Moss, 113 N.E. 417, 62 Ind. 
App. 635. 


[a] No active or expressed elec- 
tion. is necessary for a husband to 
abide by a wife’s will under a statute 
providing that he shall take by will 
unless he elect to take by descent. 
Studebaker Bros. Mfg. Co. v. De Moss, 
113 N.E. 417, 62 Ind.App. 635. 


and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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such provision is clearly exclusive, it has been held 
that an election may be made by acts in pais.?° 
However, where there is an election under the stat- 
ute, it must be in the manner prescribed?’ unless 
irregularities are waived by parties in interest,?® but 
a substantial compliance, taking into consideration 
the purposes of the statute, is sufficient,?® although 
where a statutory right to elect is in derogation of 
common law, the procedure fixed by the statute with 
reference to its exercise must be strictly pursued.®° 
Noncompliance with mandatory requirements of stat- 
ute renders the election ineffective, and does not pre- 
clude a subsequent election opposed to the first.31 


26. Reville v. Dubach, 57 P. 522, 
60 Kan. 572. 


[a] Under a statute requiring no- 
tice to a surviving spouse to elect, 
an election may be evidenced by 
words or acts outside of court when 
the statutory notice is not served. 
Hahn vy. Dunn, 234 N.W. 247, 211 Iowa 
678; In re Culbertson’s Estate, 215 
N.W. 761, 204 Iowa 473; Phillips v. 
Phillips, 214 N.W. 548, 204 Iowa 78. 


27. Mellinger v. Mellinger, 76 N.E. 
615, 73 Ohio St. 221. 


[a] Under statute requiring elec- 
tion to be made in person in probate 
court, and that the court shall ex- 
plain the will and rights under it to 
the widow before election, an election 
cannot be made before the deputy 
clerk. Mellinger v. Mellinger, 76 N.E. 
615, 73 Ohio St. 221. 


28. In re McCutcheon’s Hstate, 128 
A. 843, -283" Pa. 157: 


[a] Waiver by agreement.—W here 
there has been no formal compliance 
with statutory requirements as to 
acknowledgment, recording and sery- 
ing of election by surviving spouse, 
due to agreements between those in- 
terested, and the intention of the sur- 
vivor is known to all, a waiver of the 
statutory requirements follows. In 
re McCutcheon’s Estate, 128 A. 843, 
283 Pa. 157. 


29. In re Dalsen’s Estate, 165 A. 
6528501 OPA. 190; 


30. In re Zweig’s Will, 261 N.Y.S. 
490, 145 Mise. 839. 


[a] Held essential to valid elec- 
tion.— Service of written notice of 
election on representative of the es- 
tate, and recording notice with proof 
of service. In re Zweig’s Will, 261 
N.Y.S. 400, 145 Misc. 839. 


31. In re Beck’s Estate, 108 A. 261, 
265 Pa. 51 

[a] Failure to acknowledge.—A 
widow who files with the register of 
wills an election to take under her 
husband’s will, but who does not ac- 
knowledge it or serve it upon the 
executor, is not thereby estopped 
from subsequently executing and ac- 
knowledging an election to _ take 
against the will, addressed to and giv- 
en to the executor, with a request that 
it be duly recorded, as required by 
statute. In re Beck’s Hstate, 108 A. 
261, 265 r ase ol: 

32. Smith v. Hyett, 281 P. 
Or: i. 

33. Effect of recording 
ment on: 


Election before probate see 


826, 131 
require- 
supra § 


Revocation of election see infra § 
2418. 
34. Ind.—Miller v. Stephens, 63 N. 
EB. 847, 158 Ind. 438. 


Jowa.—Archer v. Barnes, 128 N.W. 
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969, 149 Iowa 658; Jones v. Jones, 114 
N.W. 1066, 137 Iowa 382; Brightman 
bey orsem 82 N.W. 954, 111 Iowa 


Ky.—Brand’s Ex’r v. Brand, 60 S.W. 
704, 109 Ky. 721, 22 Ky... 1366; Gil- 
eee Boisseau, 64 S.W. 730, 23 Ky. 


N.Y.—In re Zweig’s Will, 261 N.Y.S. 
400, 145 Misc. 839. 


Pa.—Dolby’s Est., 25 Pa.Dist. 1028; 
Moakler’s Est., 43 Pa.Co. 77. 


Va.—Showalter’s Ex’rs. v. Sho- 
eu Widow, 60 S.E. 48, 107 Va. 
T18. 


W.Va.—Douglas v. Feay, 1 W.Va. 
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[a] Acknowledged statement of 
such election filed as exhibit to a com- 
plaint in a will contest is not suffi- 
ecient under a statute requiring a 
filing in the office of the clerk of the 
circuit court in which the will is pro- 
bated and a recording by the clerk in 
the record of wills. Draper v. Morris, 
36 N.E. 714, 137 Ind. 169. 


{b] Recording of election. — An 
election is invalid unless actually in- 
dexed or recorded in the deed book of 
the recorder of deeds or filed with 
the clerk of the orphans’ court as re- 
quired by statute. Mitchell’s Estate, 
12 Pa.Dist.&Co. 745. 


[ce] Acknowledgment. — (1) Un- 
der a statute requiring a widow’s re- 
nunciation of her husband’s will te 
be “acknowledged before and left for 
record with clerk of the court where 
probate was made,” renunciation ac- 
knowledged before a notary public is 
ineffective, the statute being manda- 
tory. Cook v. Bennett, 270 S.W. 463, 
207 Ky. 837. (2) Where renunciation 
of a testator’s will filed with the 
county clerk by a committee of an in- 
sane widow was acknowledged before 
a notary public, instead of the clerk, 
there was sufficient compliance with 
a statute requiring renunciation to be 
acknowledged before the clerk or a 
subscribing witness. Miller Vv. 
Keown, 195 S.W. 430, 176 Ky. 117. 


{d] Informing widow of rights.— 
(1) A widow’s-written election to 
take under a will filed in the probate 
court is valid, if the widow is in- 
formed of her rights before election. 
Bell v. Henry, 167 N.E. 880, 121 Ohio 
St. 241. (2) While, under the express 
provisions of statute, it is essential 
that the probate court explain to a 
widow her right, both under and not 
under her husband’s will, it is only 
essential, in the case of a written con- 
sent by her that her husband dispose 
of more than one half of his property 
to others, that she act freely and un- 
derstandingly. Weisner v. Weisner, 
131 P. 608, 89 Kan. 352. 


[e] Execution without knowledge 
of effect.—The execution by a widow 
of papers prepared by attorneys for 


Waiver of rights. 
for a technical statutory election, a person may ex- 
pressly waive any right accruing to him or which he 
is entitled to claim.®? 

[§ 2388] (2) Execution, Filing, and Recording of 
Written Instrument.** 
statute, the election must be in writing, acknowl- 
edged, filed, and recorded,** whether it be an accept- 
ance of the provision made by the will,?® or a re- 
nuneiation and election to. take against the will.?¢ 
Such statutes ‘preclude the making of a valid elee- 
tion by statements or acts in pais;37 but where an 
election has been made but the actual filing is pre- 
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Notwithstanding the provision 


Where so required by the 


the administrator, who were also act- 
ing as the widow’s attorneys, without 
knowledge of their effect, is not an 
election by conduct to take under the 
will. Ohio Merchants’ Trust Co. v. 
por 181 N.E. 274, 42 Ohio App. 


{[f] Release to hushband’s heirs.— 
Under a statute providing that a 
widow renouncing a will shall convey 
by deed of release and quitclaim, to 
the heirs of her husband’s estate, a 
conveyance to the heirs of her hus- 
band and his devisees, including such 
of her collateral heirs as were named 
as devisees, was ineffective. Lucas 
v. Lacy, 273 S.W. 366, 169 Ark. 145. 


[g] Power of attorney empower- 
ing attorney generally to act for 
widow in connection with her hus- 
band’s estate authorized him to sign 
the widow’s election to take against 
her husband’s will. In re Celenza’s 
Estate, 162 A. 456, 308 Pa. 186, 85 A. 
Toe Rice oon: 


{h] When statute not applicable. 
—Where there is no child, nor issue 
of deceased child, of the testator, 
the surviving spouse need not file an 
election. In re Tracy’s Estate, 82 N. 
‘W. 635, 79 Minn. 267. 


35. Archer v. Barnes, 128 N.W. 969, 
149 Iowa 658; Byerly v. Sherman, 102 
N.W. 257, 126 Iowa 447; Everett v. 
Croskrey, 60 N.W. 732, 92 Iowa 333; 
Mellinger v. Mellinger, 76 N.E. 615, 73 
Ohio St.i221; Stilley v. Folger, 14 
Ohio 610; Smith v. Hyett, 281 P. 826, 
Lat Onset 


36. I1]1.—Gullett v. Farley, 45 N.E. 
972, 164 Ill. 566; Cribben vy. Cribben, 
27 N.E. 70, 136 11. 609. 


Ind.—Draper v. Morris, 36 N.E. 714, 
137 Ind. 169. : 


Ky.—Gillespie v. Boisseau, 64 S.W. 
730, 23 Ky.L. 1046 (holding that the 
filing of a dissent under the statute is 
necessary to defeat attaching credi- 
tors of the person electing). 


Mass.—Stearns v. Bemis, 70 N.E. 
44, 185 Mass. 196. : 


Vt.—In re Peck’s Estate, 68 A. 433, 
80 Vt. 469. 


37. Cahill v. Eberly, 59 App.D.C. 
228, 38 F.(2d) 539; Jones v. Jones, 114 
N.W. 1066, 187 Iowa 382; Byerly v. 
Sherman, 102 N.W. 157, 126 Iowa 447; 
Bailey v. Hughes, 88 N.W. 804, 115 
Iowa 304; Whitedv. Pearson, 58 N.W. 
30, 87 Lowa 513; Houston v. Lane, 17 
N.W. 514, 62 Iowa 291; Baldozier v. 
Haynes, 11 N.W. 651, 57 Iowa 683; 
Stilley v. Folger, 14 Ohio 610. 


[a] Under a statute requiring 
written consent to take under a will 
and that otherwise the widow’s share 
cannot be affected, no act of the wid- 
ow short of statutory election can op- 
erate to deprive her of her distribu- 
tive share. Thorpe v. Lyones, 142 N, 
W. 82, 160 Iowa 415. 
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vented by the death of the beneficiary it may, ac- 
cording to some authorities, be taken as filed,** al- 
though other authorities hold to the contrary.*® Un- 
der some statutes a written election delivered to the 
executor, if in proper form, is sufficient without re- 
cording ;*° and under other statutes the recording 
is essential but the election need not be in writing 
or in any particular form,*t and even the proper 
filing*” and recording**® may be presumed. 


[§ 2389] c. Election by Express Declaration or 
Agreement*!—(1) In General. Election may, sub- 
ject to applicable statutes, be made by express dec- 
laration,*® as by recital in the declaimant’s deed,*® 
release,** written declaration,*® or will,*® or by the 
wife signing an addendum to her husband’s will, and 
agreeing therein to accept and carry out its provi- 
sions in full of community rights,°° or by mutual 
wills of husband and wife in accordance with a 
planned arrangement between them for the disposi- 
tion of their properties,®' or by a writing which is 
in substance a release of dower,®? or by the wife’s 
agreement, during coverture, not to dissent from 
the husband’s will,®* subject to qualification that 


38. McGrath v. McGrath’s Adm'r, | 
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tator gave real and personal estate 


[§§ 2388-2390 


to be enforceable in equity, it must be founded on 
adequate consideration, and must be fair, reasona- 
ble, equal in all its terms, and mutual in operation 
and effect;°4 but a statement of the husband in his 
will that his wife had waived all rights in his estate 
is insufficient to bar her right of election to take 
as in ease of intestacy.°° Wherever rights depend- 
ing on election are rendered uncertain by the provi- 
sions of the will,®°° or void because of noncompliance 
with statutory requirements in making the elec- 
tion,®’ they may still be supported by contract be- 
tween the interested parties; and an agreement be- 
tween the person entitled to elect and others hav- 
ing an interest in testator’s estate as to division of 
the property binds all parties thereto.°® Such an 
agreement, however, will not constitute an election 
to take against the will where the evidence shows 
an intention to take under the will and in addition 
thereto amounts released by the other parties to the 
agreement.°® 


[§ 2390] (2) By Parol. Unless the statute re- 
quires an election to be in writing and recorded,°° 
oral declarations®? or consent,®? or claims®? may be 


49. Re Ingolsby, 19 Ont. 283. 


38 Ala. 246; Baxter v. Bowyer, 19|to his wife, who sold both to her ’ : 
Ohio St. 490; Wingo v. Parker, 19 | daughter, giving a deed for the latter, ioe aN v. Ross, 277 P. 123, 98 
SG. 0. wien was duly recorded. The aera a a ; : 4 6 

eas ‘ @ ¢ he personalty to the 1. walt v. Ames, 6 Ohio App. 374. 

[a] Filing after death of party | ‘°! lai over t U 1 
electing.—Under statute a wife’s re- aveey auee feet he oS in hits 5@. Gray v. McCune, 23 Pa. 447. 
nunciation of her husband’s will, duly Retne , referring also to the deed as ; 
eing recorded. It was held that 53. Merchants’ Nat. Bank of Mo- 


signed and acknowledged and filed for 
record within twelve months after 
probate of the will, is not ineffective 


this was sufficient evidence of the 
wife’s election to take under the will, 


bile v. Hubbard, 133 So. 723, 222 Ala. 
518, 74 A.L.R. 646. 


because not filed until after her death. 
Georgetown Nat. Bank v. Ford, 285 S. 
W. 218, 215 Ky. 472, 82 A.L.R. 1495. 


39. Church v. McLaren, 55 N.W. 
152, 85 Wis. 122. 


40. In re Buckland’s Estate, 86 
A. 1098, 239 Pa. 608; Greiner’s Appeal, 
103 Pa. 89; 


[a] Delivery to executor. — (1) 
Election to take against a will, not 
delivered to the executor and filed in 
the orphans’ court, is a nullity. In re 
Wilson’s Estate, 147 A. 70, 297 Pa. 
348. (2) Proper execution and filing 
in the orphans’ court of guardian’s 
election for an incompetent widow to 
take against decedent’s will within 
the statutory period was held to be 
such substantial compliance with the 
statute as to constitute constructive 
delivery thereof to the executor, who 
had a correct copy of the paper and 
later sued to set aside the election. 
In re Dalsen’s Estate, 165 A. 6, 310 
Pa. 190: 


[b] Acceptance by executor with- 
out objection.—An election to take 
against a will is properly made when 
the attorney for the surviving hus- 
band exhibited to the executor of 
decedent the election to take against 
the will, notified him of its contents, 
and informed him that he was leaving 
it with the recorder of deeds for 
record, and when the executor made 
no objections. In re Swartz’s Estate, 
72 Pa.Super. 143. 


41. Bullock v. Smith, 207 N.W. 241, 
201 Iowa 247; 
144 N.W. 644, 163 Iowa 364; Jones 
v. Jones, 114 N.W. 1066, 137 Iowa 382; 
Pellizzarro v. Reppert, 50 N.W. 19, 
83 Iowa 497; Richardson v. Johnson, 
151 N.W. 314, 97 Neb. 749. 


[a] Recording by deed and by ex- 
ecutor’s report held sufficient.—A tes- 


In re Stevens’ Hstate,, 


under a statute which provides that 
the widow’s share in her husband’s 
estate “cannot be affected by any will 
of her husband unless she consents 
thereto which consent shall 
be entered of record.” Pellizzarro v. 
Reppert, 50 N.W. 19, 83 Iowa 497. 


42. Beem v. Kimberly, 39 N.W. 542, 
72 Wis. 343. 


[a] Paper on file evidencing an 
election is preSumed to have been 
properly filed. Beem vy. Kimberly, 39 
N.W. 542, 72 Wis. 343. 


43. In re Franke’s Est., 
918, 97 Lowa 704. 


[a] When property has been duly 
delivered, it must be presumed that 
a proper entry on the records exists. 
In re Franke’s Estate, 66 N.W. 918, 97 


66 N.W. 


Iowa 704. 
44. Declaration of satisfaction 
with or intention to take see infra § 


2402. 
45. See cases infra notes 46-55. 
46. In re Vanatta’s Estate, 131 A. 


515, 99 N.J.Eq. 339. 


47. Cooley v. North, 197 
P30 ATK 3505 


48. McGrath v. Quinn, 105 N.E. 555, 
218 Mass. 27; Caddell v. Lufkin Land 
& Lumber Co., (Tex.Civ.App.) 234 S. 
nota: {aff (Commn.App.) 255 S.W. 
3 A 


[a] Document held not election.— 
A surviving husband, who, after ob- 
jecting to the allowance of the will 
of his deceased wife, filed an instru- 
ment reciting that he withdrew the 
objection and consented to the pro- 
bate on condition that the executor 
furnish a bond, did not thereby on 
the face of the instrument elect to 
take under the will. McGrath vy. 
Quinn, 105 N.E. 555, 218 Mass. 27. 


S.W. 577, 


_54. Merchants’ Nat. Bank of Mo- 
bile vy. Hubbard, supra. 


55. In re Israel’s Estate, 267 N.Y. 
Sa Gri 

56. In re Moore’s Hstate, 216 P. 
981,. 62 Cal.App. 265; Shotwell -v. 


Sedam’s Heirs, 3 Ohio 5. 

[a] A written stipulation entered 
into prior to the entry of a decree of 
distribution, but after the court had 
indicated his decision, that, if it 
should be determined that testator’s 
widow was put to an election, she 
should be deemed to have elected to 
take under the will, constituted an 
election to take under the will bind- 
ing on her on a reversal of the trial 
court’s finding that she was not re- 
quired to elect. In re Moore’s Estate, 
216 P. 981, 62 Cal.App. 265. 


57. Welch v. Anderson, 28 Mo. 293. 


58. Wright v. Breckenridge, 101 N. 
W. 111, 125 Iowa 197; West v. West, 
9 P.(2d). 981, 1385 Kan. 223; Reeser’s 
Hst., 4 Pa.Co. 417. 


59. St. Mary’s Orphan Asylum of 


Texas v. Masterson, 122 S.W. 587, 57 
Tex.Civ.App. 646. 

60. See supra § 2388. 

61. Davison v. Davison, 15 N.J. 
Law 235; Parker v. Seeley, 38 A. 280; 
56 N.J.Ea. 110; Chace v. Gregg, 32 


S.W. 520, 88 Tex, 552 {aff (Civ.App.) 
31 S.W. 76]; Craig’s Heirs v. Walth- 
ally 14 Gratt. (55) Vapesls. 


62. Cook v. Lawson, 66 P. 1028, 63 
Kan. 854. 


[a] As evidence of intention.—The 
fact of the wife’s oral consent to 
the will at the time it is written was 
admissible in evidence as tending to 
show her subsequent attitude of mind 
toward the will. Cook v. Lawson, 66 
P. 1028, 63 Kan. 854. 


63, Cheney v. Ricks, 48 N.B. 75, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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evidence of election, although not conelusive,** es- 
pecially where unaccompanied by receipt of prop- 
erty to which election entitled the claimant;**® but 
loose conversations are not to be considered.*® 
Where a statute requires the written consent of sur- 
viving spouse to a will of deceased spouse disposing 
of more than half of his property, an election to 
take under the statute is evidenced by failure or re- 
fusal to give the written consent,®’ and verbal dec- 
larations of a widow that she consented to her hus- 
band’s will are not binding on her so as to prevent 
her subsequent election to take her statutory es- 


tate.®§ 


[§ 2391] d. Election by Acts or Conduct—(1) 
Necessity of Unequivocal Act. Although an election 


WILLS | 


indicated.*4 


Rights.’° 


{69 -C.J.] dil7 


entitled to elect,°® such aets or conduct must be of 
an unequivocal character,*® showing an intention to 
make an election,*? and so filing a bill in equity does 
not constitute an election where the bill is not drawn 
on that theory,*? 
both under and against the will,7* or against the will, 
claiming “such interest as by the laws I am entitled 
to,” where under the laws either of two conflicting 
interests.is available and no choice between them is 


or where in it the devisee elaims 


[§ 2392] (2) Knowledge of Facts and Legal 
In order for acts of the party entitled 


to elect to have a binding effect as an election, 


situation,’® and 


may be implied from acts or conduct of the person 


168 Ill. 533; Barkley v. Mahon, 95 
Ind. 101; Gaster v. Gaster’s Estate, 
134 N.W. 235, 90 Neb. 529. 


[a] An oral demand by the guard- 
ian ad litem of an insane widow made 
to the county judge at the time the 
decree of distribution is entered in 
the matter of her deceased husband’s 
estate that she should receive a share 
of the estate as though the husband 
had died intestate, if approved by the 
county judge, constitutes an election 
for her by him, and is sufficient to 
sustain her rights under the law. 
Gaster v. Gaster’s Estate, 134 N.W. 
235, 90 Neb. 529 [overr 137 N.W. 900, 
92 Neb. 6]. 


64. James v. Dunstan, 16 P. 459, 
38 Kan. 289, 5 Am.S.R. 741. 


65. Cooley v. North, 197 S.W. 577, 
1380 Ark. 350, 352. 


“Soon after her husband’s death 
the executor informed her of the pro- 
visions of her husband’s will in her 
favor. There was a verbal acceptance 
by her of the provisions in the will 
in lieu of dower, but none of the prop- 
erty was actually received by her. 
All of the property belonging to her 
husband’s estate remained in the 
hands of the executor and none of it 
was delivered to her. Her verbal 
declaration to accept the provisions 
of the will in her favor unaccom- 
panied by actual receipt or possession 
of the property did not constitute an 
election on her part to take under 
the will. It amounted to no more 
than an intention to make an election 
and was revocable until acted upon.” 
Cooley v. North, supra. 


66. Reaves v. Garrett’s Adm’r, 34 
Ala. 558; English v. English’s Ex’rs, 
3 N.J.Eq. 504, 29 Am.D. 730; Light v. 
Richty-21— Pas 407; 


67. Wolfe v. Mueller, 104 P. 487, 
46 Colo. 335. 

68. Hodgkins v. Ashby, 139 P. 538, 
56 Colo. 553. 


69. Waggoner v. Waggoner, 68 S.E. 
990, 111 Va. 325, 30 L.R.A.N.S. 644. 


70. Colo.—Wolfe v. Mueller, 104 P. 
487, 46 Colo. 335. 

Ga.—-Aldridge v. Aldridge, 3 S.E. 
619, 79 Ga. 71; Forester v. Watford, 
67 Ga. 508. 

Hawaii.—Magoon v. Kapiolani, 22 
Hawaii 510. 

Ind.—O’Brien v. Knotts, 75 N.E. 594, 
165 Ind. 308. 

Iowa.—Ross v. Alleghany Theologt- 
cal Seminary, 215 N.W. 710, 204 Iowa 
648. 

Kan.—-Ross v. Ross, 207 P. 786, 111 
Kan. 533; Reville v. Dubach, 57 P. 


522, 60 Kan. 572. 


Ky.—Smither y. 
Bush 230. 


Mo.—Moseley v. Bogy, 198 S.W. 847, 
272 Mo. 319; O’Reilly v. Nicholson, 
45 Mo. 160. 


Neb.—Cobb vy. MacFarland, 127 N. 
W. 877, 87 Neb. 408. 


N.Y.—Duclos v. Benner, 32 N.E. 
1002, 136 N.Y. 560; In re Kiekebusch’s 
Estate, 210 N.Y.S. 639, 213 App.Div. 
ret [rev 207 N.Y.S: 767, 124 Misc. 
351]. 


Ohio.—Colored Industrial School of 
Cincinnati v. Bates, 107 N.E. 770, 90 
Ohio "St" 288). Ann.Cas-1916Cy 1193. 
Millikin v. Welliver, 37 Ohio St. 460; 
Bates v. Creed, 2 Ohio App. 59, 15 Ohio 
Cir.Ct.N-S. 433; Ewalt v. Ames, 27 
Ohio C.A. 465; Creed v. Bates, 14 Ohio 
N.P.N.S. 81. 


Pa.—Davis v. Davis, 46 Pa. 342; 
Anderson’s Appeal, 36 Pa. 476; White’s 
Estate, 23 Pa.Super. 552. 


Tex.—Mitchell v. Thompson, (Civ. 
App.) 286 S.W. 642 [rev on another 
point (Commn.App.) 292 S.W. 862]; 
Wichita Valley Ry. Co. v. Somerville, 
(Civ.App.) 179 S.W. 671; St. Mary’s 
Orphan Asylum vy. Masterson, 122 S. 
W. 587, 57 Tex.Civ.App. 646 


Vt.—In re Peck’s Estate, 68 A. 433, 
80 Vt. 469. 


Va.—Waggoner v. Waggoner, 68 S. 
BE. 990, 111 Va. 325, 30 L.R.A.N.S. 644; 
Kinnaird v. Williams’ Adm’r, 8 Leigh 
(35 Va.) 400, 31 Am.D. 658. 


W.Va.—Douglas v. 
26. 

Eng.—Worthington v. Wiginton, 25 
L.J.Ch. 171 [aff 20 Beav. 67, 52 Reprint 
527]. 

[a] Acts held equivocal.—(i) An 
“election” being a choice between two 
alternatives, there can be none where 


Smither’s Ex’r, 9 


Feay, 1 W.Va. 


a husband claims both under the will 


and by right of curtesy. Moseley v. 
Bogy, 198 S.W. 847, 272 Mo. 319. (2) 
The devisee under a will, who in his 
pleading claims both under and 
against the will, does not thereby ei- 
ther make the election required of him 
or waive his right to make it. Bebout 
v. Quick, 90 N.E. 162, 81 Ohio St. 196. 


[b] Use of property held not elec 
tion.—Under a devise to a wife of all 
her husband’s real estate to be held 
as long as she should remain his wid- 
ow, her use of the property during 
widowhood, leasing it and receiving 
the rents thereof for more than twen- 
ty-five years, was in no way incon- 
sistent with her right to a distributive 
share therein, so as to prevent her 
from thereafter claiming such right, 
when no occasion had called for her 
assertion of it, and she had not been 


they must be done with an understanding of the 


with the intent to make an elee- 


required to elect in the manner pro- 
vided by statute. Archer v. Barnes, 
128 N.W. 969, 149 Iowa 658. 


[c] Waiver of claim held not elec- 
tion.—That an aged testator’s second 
wife waived all claim against his es- 
tate on the testator’s note does not 
constitute an election respecting ac- 
ceptance of a condition of the will 
that she should accept a bequest in 
lieu of dower and other claims against 
estate, otherwise the bequest to be 
void. In re Kiekebusch’s Estate, 21@ 
N.Y.S. 639, 213 App.Div. 784 [rev 207 
N.Y.S. 767, 124 Mise, 351]. 


71. Cobb v. MacFarland, 127 N.W. 
377, 87 Neb. 408; Fox v. Fox, 245 P. 
641, 117 Okl. 46. 


[a] No general rule can be formu- 
lated defining what acts of acceptance 
or acquiescence will constitute an 
election between a devise in a will and’ 
a right inconsistent with the will, but 
there must be an intention to make 
an election, or some decisive act that 
will prevent restoring the parties af- 
fected to the same situation as if such 


act had not been performed. Cobb vy. 
Mace arian, 127 N.W. 377, 87 Neb- 


Var. In ree stevens, alla: NMYeSemlcos 
125 Mise. 712%. Cart v.. Branch, 8° S3H 
476, 85 Va. 597. 


[a] Bill to enjoin sale of real es- 
tate which had been directed by the 
testator in his will is not an election 
to take against the will, where the 
bill is not drawn on that theory. Carr 
v. Branch, 8 S.E. 476, 85 Va. 597. 


73. Bebout v. Quick, 90 N.E. 
81 Ohio St. 196. 


74. Nicholson’s Est., 
1125, 43 Pa.Co. 83. 


75. Cross references: 


Failure to elect caused by ignorance 
see supra §§ 2381, 2385. 


Ignorance as ground for: 


Extending time for election see su- 
pra § 2384. 


Revocation of election see infra § 
2415. 


162, 


21 (Pa. Dists 


Right to be advised see supra § 2386. 


76. Ga.—Johnson v. Eilis, 158 S.E. 
39, 172 Ga. 435; Horne v. Lewis, 12% 
S.E. 95, 160 Ga. 824. 


I1l.—Eichhorst v. Eichhorst, 252 Il. 
ee 575 [aff L705 NE 269) sos 
if 5 


Kan.—Ross v. Ross, 207 P. 786, 111 
Kan. 533; Larned v. Larned, 158 P. 
3, 98 Kan. 328; James v. Dunstan, 16 
P. 459, 38 Kan. 289, 5 Am.S.R. 741. 


oer ae v. Jayne, 14 B.Mon. 
160. 


Mass.—Whelan v. McNally, 178 N. 
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tion.*7 


stances which would legitimately 


sion,®*? do not amount to a binding election, and will 


. H. 741, 277 Mass. 391. 


Ohio.—Mellinger v. Mellinger, 76 N 
BE. 615, 73 Ohio St. 221; Ward v. Sark, 
19 Ohio N.P.N.S. 401. 


Pa.—Kreiser’s Appeal, 69 Pa. 194; 
Wheeler’s Estate, 1 Pa.Dist.&Co. 405; 
In re Borden, 13 Pa.Dist. 1; Koppen- 
heffer’s Est., 27 Pa.Co. 101. 


Tenn.—-Battle v. Claiborne, 180 S. 
W. 584, 133 Tenn. 286. 
Tex.—Dunn v. Vinyard, (Commn. 


App.) 251 S.W. 1043 [mod (Civ.App.) 
234 S.W. 99]; Mitchell v. Thompson, 
(Civ. App.) 286 S.W. 642 [rev on an- 
other point (Commn.App.) 292 S.W. 
862]; Packard v. De Miranda, (Civ. 
App.) 146 S.W. 211. 


Vt.—In re Peck’s Estate, 68 A. 433, 


80 Vt. 469. 


Va.—_Waggoner v. Waggoner, 68 S. 
®. 990, 111 Va. 325, 30 L.R.A.N.S. 644; 
Showalter’s Ex’rs v. Showalter’s Wwid- 
ow, 60 S.E. 48, 107 Va. 713. 


Pr.Edw.isl.—Hurry & Stewart v. 
Hurry, 9 East.L.R. 123 


77. Wodgkins v. Ashby, 139 P. 538, 
56 Colo. 553; Johnson v: Ellis, 158 S. 
BE. 39, 172 Ga. 435; Bumpass v. John- 
son, (Tex.Commn.App.) 285 S.W. 272 
[rev (Civ.App.) 275 S.W. 1108, reh 
den (Commn.App.) 287 S.W. 243]; 
Dunn v. Vinyard, (Tex.Commn.App.) 
251 S.W. 1043; Furche v. Sailer, (Tex. 
Civ.App.) 8 S.w. (2d) 334 [rev on an- 
other point (Commn.App:) 22 S.W. 
(2d) 1065]; Mitchell v. Thompson, 
(Tex.Civ. App.) 286 S.W. 642 [rev on 
another point (Commn.App.) 292 S.W. 
864]; Wichita Valley Ry. Co. v. Som- 
erville, (Tex.Civ.App.) 179 S.W. 671; 
Waggoner v. Waggoner, 68 S.EH. 990, 
111 Va. 325, 30 L.R.A.N.S. 644. 


78. U.S.—U.S. v. Duncan, 25 F.Cas. 
No. 15,002, 4 McLean 99. 


Ga.—Johnson v. Ellis, 158 S.E. 39, 
172 Ga. 435. 


Iowa.—Kierulff v. Harlan, 130 N.W. 
789, 150 Iowa 671. 


Pa.—Donaldson v. Pettit, 31 Pa.Su- 
per. 567. 

Tex.—Mitchell v. Thompson, (Civ. 
App.) 286 S.W. 642 [rev on another 
point (Commn.App.) 292 S.W. 862]. 


79. Shewmake v. Robinson, 96 S.E. 
564, 148 Ga. 299. 


80. Ala.—Reaves Vv. 
Adm’r, 34 Ala. 558.. 

Cal.—Smith’s Estate, 40 P. 1037, 108 
Calvi. 

Ga.—Johnson vy. Ellis, 158 S.H. 
72) (Ga, 435. 

Ill. Richardson v. Trubey, 95 N.E. 
Oriel ee 0 a Br te 

Iowa.—Schubert v. Barnholt, 158 N. 
W. 662, 177 Iowa 232. 

N.J.—Macknet v. Macknet, 29 N.J. 
Tig. 54. 

N.Y.—Hindley v. Hindley, 29 Hun 
318. 


Ohio.—Millikin v. Welliver, 37 Ohio 
St. 460; Cameron v. Cameron, Ohio 
Prob, 157. 


Garrett's 


39, 


Accordingly, acts done in ignorance of the 
existence of provisions of the will, 13 or of the exist- 
ence of a deed conveying to the beneficiary the same 
property devised to him by will,7® or in ignorance of, 
or under a misconception as to, the value of the es- 
tate®® or the legal rights of the party,*? or the legal 
effect of an election as such,®? or of other circum- 
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affect the deci- 


Pa.—Flynn v. Parker, 100 A. 741, 
256 Pa. 186; Kreiser’s Appeal, 69 Pa. 
194; Bradford v. Kent, 43 Pa. 474; 
Wheeler’s Estate, 1-Pa.Dist.&Co. 405; 
Rhodes’ Hstate, 11 Phila. 108. 


R. 14 BR.1. 375. 


8.0.—Geiter Vv. ‘Geleee, SONS nls, 
57) S.C. 52 


a, v. Vinyard, (Civ.App.) 
234 S.W. 99 [rev on another point 
(Commn.App.) 251 S.W. 1043]. 


[a] Election made with full knowl- 
edge of facts is binding notwithstand- 
ing a later discovery that certain 
properties were of greater value than 
supposed. Mann's Estate, 208 N.W. 
310, 201 Iowa 878. 


81. U.S.—U.S. v. Duncan, 25 F.Cas. 
No. 15,002, 4 McLean 99. 


Ark.—Clark v. Hershy, 
L077, 52. Ark.1473. 


Cal.—Smith’s Estate, 40 P. 1037, 108 
Cals 115. 


Colo.—Hodgkins v. Ashby, 
538, 56 Colo. 553. 


Ga.—Johnson vy. 
172 Ga. 435; 
Ga. 20. 


Iil.—Cowdrey v. 
262. 


Iowa.—Schubert vy. 


12... SW. 


HGH ee 122 


Ellis; 158 S.B. 29, 
Tooke v. Hardeman, 7 


Hitcheock, 103 Ill. 


Barnholt, 158 N. 


W. 662, 177 Iowa 232; Linton v. Cros- 
by, 16 N.W. 342, 61 Iowa 401. 
Kan.—Larned v. Larned, 158 P. 3, 


98 Kan, 328. 


‘ La.—Tanner v. Robert, 5 Mart.N.S. 
oo. 

Mo.—In re Goessling’s Estate, 230 
S.W. 613, 287 Mo. 663; Hgger v. Egger, 
Une S.W. 928, 225 Mo. 116, 185 Am.S.R. 
566. 


N.M.—Owens v. Andrews, 131 P. 
1004, 17 N.M. 597, 49 L.R.A.N.S. 1072. 


N.Y.—Duffy v. Duffy, 24 N.Y.S. 408, 
70 Hun 135; Adsit v. Adsit, 2 Johns. 
Ch, 448, 7 Am.D. 539. 


N.C.—Elmore v. Byrd, 104 S.E. 162, 
180 N.C. 120. 


Ohio.— Millikin v. Welliver, 37 Ohio 
Brace Ward v. Sark, 19 Ohio N.P.N. 
. 401. 


Pa.—Flynn v. Parker, 100 A. 741, 
256 Pa. 186; In re Melot’s HWstate, 80 
A. 1051, 231 Pa. 520; In re Boileau’s 
léstate, 51 A. 338, 201 Pa. 493; Wood- 
burn’s Hstate, 21 A. 16, 138 Pa. 606, 21 
Am.S.R. 932; Light v. Light, 21 Pa. 
407; White’s Estate, 23 Pa.Super. 552; 
Wheeler’s Estate, 1 Pa.Dist.&Co. 405; 
Dolby’s Est., 25 Pa.Dist. 1028; Cap- 
well’s Hst., 26 Pa.Co. 399; Odenweld- 
er’s Est., 16 Pa.Co. 459. 


Tex.—Bumpass v. Johnson, 
(Commn.App.) 285 S.W. 272 [rev (Civ. 
App.) 275 S.W. 1108, reh den (Commn. 
App.) 287 S.W. 243]; Rippy v. Rippy, 
(Civ.App.) 49 S.W.(2d) 494; Furche v. 
Sailer, (Civ.App.) 8 S.W.(2d) 334 [rev 
on another point (Commn-App.) 22 S. 
W.(2d) 1065]; Dunn v. Vinyard, (Civ. 
App.) 234 S.W. 99 [mod on another 
point (Commn.App.) 251 S.W. 1043]. 
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be disregarded when the other parties affected there- 
by can be placed substantially in the same situation 
as if no election had been made. 
widow to take under the will will not be implied 
from facts occurring before she knows that she has 
any other title.®® 
facts or legal rights is not binding, ignorance of the 
doctrine of election in the law of will does not en- 
title one to retain property under a will and insist. 
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Election by the 


While an election in ignorance of 


Va.—Waggoner v. Waggoner, 68 S. 
EB. 990, 111 Va. 325, 30 L.R.A.N.S. 644; 
Showalter’s Ex’rs v. Showalter’s Wd- 
ow, 60 S.E. 48, 107 Va. 713; Dixon vy. 
McCue, 14 Gratt. (55 Va.) 540. 


Eng.—Spread v. Morgan, 
Cas. 588, 11 Reprint 1461. 


Ont.—Reynolds v. Palmer, 32 Ont. 


11 -H.L. 


431; Geos v. Fitzgerald, 16 Ont. 
W.N. 17 
[a] a al of rights not im- 


plied.——The doctrine of election is not 
properly a rule of positive law, but 
a rule of practice in equity. The 
knowledge of it is not therefore to be 
imputed as a matter of legal obliga- 
tion. Spread v. Morgan, 11 H.L.Cas. 
588, 11 Reprint 1461. 


[b] Standing by in ignorance and 
seeing legacies paid does not estop 
the widow from asserting her claim 
under the statute. Linton v. Crosby, 
16 N.W. 342, 61 Iowa 401. 


[c] Receiving payments under will 
in ignorance.—Where a widow while 
ignorant of her legal rights, and aft- 
er the probate of her husband’s will, 
signed a writing accepting the provi- 
sion for her in the will, and for ten 
months thereafter received payments 
according to such provision, she is 
not estopped to renounce such provi- 
sion, and the postnuptial contract pur- 
suant to which the provision in the 
will was made, and elect to take under 
the statute. Egger v. Egger, 123 S.W. 
928, 225 Mo. 116, 185 Am.S.R. 566. 


[d] Delay in making inquiry.—A 
devisee’s long delay in making an in- 
quiry about her rights and in taking 
steps to enforce them in connection 
with acts tending to show an election 
to take under the will cannot estab- 
lish such election by implication, 
where the acts relied on were done in 
ignorance of her title, and the delay 
occurred while the Civil War was fla- 
grant, the courts closed, business sus- 
pended, and the devisee’s husband a 
refugee. Clark v. Hershy, 12 S.W. 
1077, 52 Ark. 473. 


82. Johnson y. Ellis, 158 S.B. 39, 
172 Ga. 435; Williams v. Emberson, 55 
S.W. 595, 22 Tex.Civ.App. 522. 


83. Ark.—Goodrum v. Goodrum, 20 
S.W. 353, 56 Ark. 532. 


ice oe v. Wilbanks, 18 Ill. 


Miss.—Davis v. Kriger, 11 So. 458, 
69 Miss. 39. 


‘f ODio\re east v. Cone, 24 Ohio St. 


Pa.—Elbert v. O’Neil, 102 Pa.,302; 
Anderson’s Appeal, 36 Pa. 476: 
White’s Estate, 23 Pa.Super. 552; 
Wheeler’s Hstate, 1 Pa.Dist.&Co. 405. 


Va.—Showalter’s Ex’rs: v.: Showal- 
ter’s Widow, 60 S.E. 48, 107 Va.-713. 


84. Johnson v. Ellis, 158 S.H. 39, 
172 Ga. 435; In re Goessling” s Estate, 
230 S.W. 613, 287 Mo. 663; Waggoner 
Vv. Waggoner, 68 pe 990, ‘11 Va.325, 
30 L.R.A.N.S. 64 


35, Clark -v. tated 12 S.W. 1077, 
52 Ark. 473, 


For later eases, developments and changes in the law see Annotations, same title and section number. 


§§ 2392-2394] 


on inconsistent rights under the law.®® 


{§ 2393] (3) Election To Take under Will—(a) 
Participation in Proceedings under Will. 
tion to take under a will may be manifested by main- 
taining or participating in actions or proceedings 
under the will,8? as in offering a will for probate’® 
or in bringing a bill for its construetion,®® or in fil- 
ing answer setting up a claim under the will to a 
but a widow may 
offer her husband’s will for probate,®! or consent 
to its probate,®? or declare her willingness to come 
to an agreement with the executor for the disembar- 
rassment of the trust estate from dower,®® or join 
in a petition for its construction,®* as where she 
does so to aid her in making an intelligent choice, 
and expressly reserves therein her right to elect,®® 
without thereby electing to take under the will, es- 
pecially where no one is injured or prejudiced there- 
by; °° and filing a petition for an allowance recit- 
ing that the petitioner has no property for her sup- 
port and will not have until she “receives the pro- 
ceeds from the real estate as provided by decedent’s 


petition for its construction;?° 


86. Noyes v. Noyes, 125 N.E. 604, 
234 Mass. 397. 


87. Palenske v. Palenske, 118 N.E. 
46, 281 Il]. 574; Whetsell v. Louden, 
57 N.E. 952, 25 Ind.App. 257; Smith 
v. Butler, 19 S.W. 1083, 85 Tex. 126; 
Pryor v. Pendleton, (Civ.App.) 49 S. 
W..403 [aff 47 S.W. 706, 92 Tex. 384]. 


[a] Consent to approval of trus- 
tee’s report.—Where the surviving 
husband did not claim dower, and con- 
sented to the approval of the report 
of trustees holding property in his 
behalf under the wife’s will, he there- 
by elected to take under the will. 
Robertson v. Schard, 119 N.W. 529, 
142 Iowa 500, 134 Am.S.R. 430. 


88. Cook v. Lawson, 66 P. 1028, 63 
Kan. 854; Moseley v. Bogy, 198 S.W. 
847, 272 Mo. 319; Matteson v. White, 
224 P. 499, 98 Okl. 190; Wilson v. 
Hayne, 15 S.C.EKq. 37. 


89. Duden v. Duden, 182 N.W. 795, 
ip Iowa 515. 


0. Palenske v. Palenske, 118 N.E. 
te 281 Ill. 574. 


91. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala. 496; Merchants’ Nat. 
Bank of Mobile v. Hubbard, 133 So. 
728, 2220) Ala, \61 8; 04 ALR. 646; 
Rives v. Cabel, 104’ So. 420, 213 Ala. 
206; Reaves v. Garrett’s Adm’r, 34 
Ala. 558. 

Cal.—Gwin’s Estate, 19 BP. 527; 77 
Cal. 313; Norton v. Norton’s Estate, 
183 P. 214, 41 Cal.App. 614; Furman 
v. Brewer, 177 P. 495, 38 Cal.App. 
687. 

Colo.—Blatt v. Blatt, 243 P. 1099, 79 
Golo. Silo ve AveER. 22hs SBinkléy te 
Switzer, 192 P. 500, 69 Colo. 176. 


Mda.—wWhitridge v., Parkhurst, 
Mad. 62. 

Mich.—Rasor v. Mott, 163 N.W. 38, 
196 Mich. 445. 

N.H.—Derry Bank vy. Webster, 44 N. 
H. 264. 


20 


Or.—Ferguson vy. Holborn, 211 P. 
953, 106 Or. 566. 
Tex, _— Bumpass v.. Johnson, 


(Commn.App.) 285 S.W. 272 [rev (Civ. 
App.) 275 S.W. 1108, reh den (Commn. 
App.) 287 S.W. 243]. 


[a] Decree admitting will to pro- 
bate is conclusive only as to the due 
execution thereof, and does not pre- 
clude the surviving husband from 
waiving the provisions of the will in 


WILLS 


An elee- 


his favor and electing to take his stat- 
utory rights in the wife’s estate in- 


stead. Peck’s Estate, 68 A. 433, 80 
Vt. 469. 
[b] Where wife’s will gave her 


husband his exact statutory rights 
the husband by probating the will did 
not elect to relinquish his claim un- 
der the statute and take under the 
will, there being no inconsistency be- 
tween the will and the statute. Head- 


eas v. Woodward, (Mo.) 214 S.W. 


92. Shipley v. Mercantile Trust & 
Deposit Co., 62 A. 814, 102 Md. 649; 
McGrath v. Quinn, 105 N.E. 555, 218 
Mass. 27. 


93. Shipley v. Mercantile Trust & 
Deposit Co., 62 A. 814, 102 Md. 649. 


94. Hodgkins v. Ashby, 139 P. 538, 
56 Colo. 553. 

95. Hodgkins v. Ashby, supra. 

96. In re Goessling’s Estate, 230 


S.W. 613, 287 Mo. 663. 


97. Bailey v. Hughes, 88 N.W. 804, 
115 Iowa 304. 


98. Canavan v. McNulty, 159 N.E. 
782, 328 Ill. 388. 
99. In re Madden, 25 Pa.Dist. 155. 
i. Kan.—Cook vy. Lawson, 66 P. 
1028, 63 Kan. 854, 
Mass.—Delay v. Vinal, 
Mo.—Austin v. Collins, 
36, 317 Mo. 435. 
gp Neb a Co dock v. Duncan, 43 N.H. 


N.C.—Elmore v. Byrd, 104 S.E. 162, 
180 120; Treadaway v. Payne, 
37. S.E. "460, 127 N.C. 436; Allen v. 
Allen, 28 S.E. 513, ,120 NE. 398: Syme 
v. Badger, 92 N.C. 706; Mendenhall 
v. Mendenhall, 53 N.C. 287. 


Pa.—Scholl’s Appeal, 17 A. 206, 1 


1 Metc. 57. 
297 S.W. 


Mow 572; Moore’s Estate, 23 Pa.Co. 
40. 
[a] Presumption of election to 


take under will.—Where a testator’s 
widow was his executrix and under 
his will was given a life estate in cer- 
tain lands, the widow was under no 
obligation to account to the estate for 
the proceeds of crops raised on the 
land, although she delayed filing an 
election to accept the provisions in 
the will, it being presumed that she 
would administer the estate in ac- 
cordance with the provisions of the 
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will,” is not an election to take under the will;%? 
nor does merely consulting with her husband’s ex- 
ecutor with regard to administration of the estate, 
where done on the initiative of the executor, estop 
the widow from subsequently renouncing the will.*® 
An adjudication of account of executors under the 
husband’s will when the widow is insane, and not 
before the court, is not a determination of the wid- 
ow’s rights barring her right of election through her 
committee to take against the will.®® 


[§ 2394] (b) Aeting as Executor or Trustee. 
election to take under the will may be manifested 
by qualifying and acting as executor,! administrator 
with the will annexed,” or trustee* under it, especial- 
ly where there are other circumstances indicating an 
intention to take under the will; but the fact that 
one qualifies and acts as executor is not necessarily 
inconsistent with an intention to renounce the pro- 
vision of the will in favor of the person so acting, 
and hence does not necessarily amount to an elec- 
tion to take under the will,® and does not constitute 
an election where at the time of accepting letters 


An 


will and aecept the same until ske 
elected to renounce as provided by 
statute. In re Hamilton’s Hstate, 126 
nate 776, 148 Iowa 127. 


Tripp v. Nobles, 48 S.E. 675, 
138 NEC.999;) Ci eee AS 449, 9 Prob.Rep. 
Ann. 662. 


3. Dundas v. Hitchcock, 12 How. 
(U.S. 256, 13 L.Ed. 978. 


4 Lynch v. Jones, (Mo.) “947 S.W. 
122; Stoepler v. Silverberg, 119 S.W. 
418, 220 Mo. 258; In re Melot’s Es- 
tate, 80 A. 1051, 231 Pa. 520; Adams 
v. Adams, 120 S.E. 590, 95 W.Va. 187; 
Connors v. Myatt, 49 N.S. 139. 


[a] Widow’s declarations.—Where 
the widow accepted provisions of the 
will, qualified as executrix, and an- 
nounced on various occasions she had 
under it only a life estate in the 
homestead, it constituted an election 
to accept the provision in the will. 
Stoepler v. peter Pere 119 S.W. 418, 
220 Mo. 258 


{b] Final report filed by a wife, 
who was executrix under her hus- 
band’s will, was held to show an elec- 
tion to take thereunder. Mitchell v. 
Vest, 186 N.W. 1054, 157 Iowa 336; 
Mohn v. Mohn, 126 N.W. 1127, 148 
Iowa 288. 


[c] Payment of legacies.—A hus- 
band who, as executor, voluntarily 
pays certain legacies cannot demand 
a sale of enough of the remainder of 
the estate to reimburse him for his 
loss :of income on account of his 
rights as life tenant under the statute. 
Coe’s Appeal, 30 A. 140, 64 Conn. 352. 


{d] Listing and payment of own 
debt.—Where the executor includes 
his own debt to testator in his list 
of debts due the estate, this amounts 
to an election to pay such debt as pro- 
vided in the will. Daingerfield v. May, 
31 Md. 340. 


[e] Accepting benefits.—A wife 
qualifying as executrix and accepting 
benefits under the will makes an elec- 
tion to take thereunder where election 


is necessary. Furche v. Sailer, (Tex. 
Civ. App.) 8 S.W.(2d) 33 [rev 
on other grounds (Commn.App.) 22 
S.W.(2d) 1065]; Collins v. Collins, 
278 P. 186, 152 Wash. 499. 

5. Ala. — Reaves vy. Garrett’s 
Adm’r, 34 Ala. 558. 

Cal.—In re Gwin’s Estate, 19 P. 527, 


Ti was 
Cal. 658. 


313; In re Frey’s Estate, 52 
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testamentary the husband files a declination to ac- 
‘cept under his wife’s will,® or the wife qualifies as 
executrix of her husband’s will only after being ad- 
vised that her rights to more than the will gave her 
would not be prejudiced thereby’ or is disqualified 
mentally and physically from attending to her duties 
as executrix, or from haying an intelligent concept 
of what those duties are.? Where no election is re- 
quired her acts as trustee under the will are immate- 
rial as bearing on the election issue,® and even where 
an election is required it has been held that a wid- 
ow’s refusal to act as executrix was not conclusive on 
that issue.?° 


[§ 2395] (c) Assertion of Rights under Will. 
Where a person entitled to elect affirmatively asserts 
rights which he or she would have only in the event 
of taking under the will, this amounts to an election 
to take under the will,*t as where a widow sets up 
her rights under her husband’s will in a suit over 
property.*? 


[§ 2396] (d) Acceptance of Benefits—aa. In 


Fla.—Benedict v. Wilmarth, 35 So. 


586; 
84, 46 Fla. 535, 4 Ann.Cas. 1033 and | 329. 
note. Kan.—Carlyle v. 
tll—Pace v. Pace, 110 N.E. 878, |. 125 Kan. 727; 
6 Wi a 118 Bi 1074585 Kan. 


Iowa.—In re Culbertson’s Estate, 800, 84 Kan. 46], 


215 N.W. 761, 204 Iowa 478; Jack- 
man y. Herrick, 161 N.W. 97, 178 Iowa 
1374; Shedenhelm Ve Cafferty, 156 N. | 15 
W. 340, 174 Iowa 195; Thorpe v. Ly- 
ones, 142 N.W. 82, 160 Iowa 415; 
Milner v. Davis, 94 N.W. 511, 120 Towa 


we ane eee 


Mo.—Stoepler 
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Stoddard v. Cutcompt, 41 Iowa 


Pee; 265 °P; 1113; 
Williams v. 


Reville v. Dubach, 
57 P. 522, 60 Kan. 


W. 418, 220 Mo. 258 
137 S.W. 989, 156 Mo.App. 703. 17. 


re 


General. An election to take under the will may be 
manifested by the act of the person entitled to elect 
in accepting the property given to him by the will,'® 
and is conclusively shown where the beneficiary gives 
a receipt for the money or property as received in 
lieu of all claims against the estate.** So, also, a 
receipt or acceptance of the income of,'° or profits 
from,'® property given by the will may show an elec- 
tion to take under the will, unless other cireum- 
stances negativing that inference establish the fact 
that no election to take under the will was made,‘? 
as, for example, where the property might have been 
accepted in some other capacity than that of bene- 
ficiary under the will,1® or, if under the will, with 
reservation of the right to renounce its provisions 
on restoration of the amount received to the es- 
tate,t® or where the property was received under 
misapprehension as to rights.2° So a receipt of 
property which the person is entitled to,: regardless 
of whether he or she elects to take under or against 
the will,?? or receipt accompanied by agreement by 
the widow that the amount received may be deduct- 


N.Y.—In re Aitken’s Will, 192 N.Y. 
S. 270, 117 Misc. 268; Matter of John- 
son’s Estate, 100 N.Y.S. 373, 50 Misc. 
99, 5 Mills Surr. 333; Joseph Loria, 
Ine.!+ Vv... Stanton Co, 190° NOY. Sa13e 


S.C.—Wilson v. Hayne, 15 S.C.Eq. 


Campbell, 
63is fart Tes P. 


572. 37. 
v. Mitchell, 40 Md. so ¥t-—Drake v. Wild, 39 A. 248, 70 Vt. 
Vv. SULUCE DELS, 119 S. 16. Re Cowley, 53 L.T.Rep.N.S. 

Zook v. Welty, | 494. 


2315. In’ re Proctor'’s Estate, 72 N.W. Pring v. Swarm, 157 N.W. 734, 
516, 103 Iowa 232. '} N.J.—Hill v. Hill, 41 A. 943, 62 N.J.|176 Iowa 153. 

N.J.—Kerrigan v. Conelly, (Ch.) 46 aw 442. [a] Failure to conform to statu- 
Arnos N.Y.—Grout v. Cooper, 9 Hun 326;|tory requirements.—Where a widow 


wire Sullivan v. McCann, 2 N.Y.S. 193;}did not make election in open court 
hee Simonton v. Houston, 78 N.C. Van Orden v. Van Orden, 10 Johns. |nor by filing writing, and was not 
ae G eat ete SARE Ni 30, 6 Am.D. 314. mfr eh Pile vines to make an elec- 
io.—Cameron vy. Cameron, iL * ion under the code, acceptance of one 
Prob. 157. os. Bete ei an eee se Se year’s rent and statements to the ad- 


Pa.—Deininger v. Schnee, 1 Woodw. 


Va.—Taylor v. Browne, 2 Leigh (29 
Va.) 419. 


6. Welder’s Est., v. Hoffner, 


39 Pa.Co. 343. 


Getz, 2 Penr.&W. 310; 
7. Inre Shuford’s Will, 80 S.E. 420, | tate, 6 Pa.Dist.&Co. 251. 
164 N.C; 133. 
8. In re Meadows’ Will, 116 S.E.]&. 363, 103 S.C. 370. 
Wom ea OollN. Gn. 99. ; Mexve Ls Bunipads hiv: 
9. Herrick v. Miller, 125 P. 974, 


69 Wash. 456 [aff 134 P. 189, 74 Wash. 


48 S.E. 675, 136 N.C. 99, 67 L.R.A. 449, 
94. 9 Prob.Rep.Ann. 562. 


Pa.—Bradford v. Kent, 43 Pa. 474; 
Fulton v. Moore, 25 Pa. 468; 
3 Rawle 393; 


S.C.—Sherwood v. McLaurin, 88 S. 


(Commn.App.) 285 S.W. 272 [rev (Civ. 
App.) 275 S,W. 1108, reh den (Commn. 


ministrator did not constitute an elec- 
tion. Pring v. Swarm, 157 N.W. 734, 
176 Iowa 153. 


18. Ala.—Dorsey v. Dorsey, 140 So. 
540, 224 Ala. 496. 


Colo.—Wolfe vy. Mueller, 104 P. 487, 
46 Colo. 335. 


Ill.—Canavan v. McNulty, 159 N.E. 
782, 328 Ill. 388; Schaffenacker v. 
Beil, 150 N.E. 333, 320 Ill. 312: 


re Culbertson’s Estate, 
N.W. 761, 204 Iowa 473; Koste- 


Heron 
Allen v. 
Crater’s Es- 


Johnson, 


Iowa.—In 
215 


$99]. App.) 287 S.W. 243]; Harmer _ v.|lecky vy. Scherhart 68 N 
: : 4 ? : .W. 591, 99 
4! 5 Zinn, (Civ.App.) 261 8.W. 1073 [aft SSO been , 
ae OR v. Jennings, 207 P. 863, (Comimn.Abp:) 276 Sw. iT}: Tanheon Iowa 120, 1 Prob.Rep.Ann. 70. 
‘ Vv. very, iv.App. 48 S.W. 1156 Neb.—Cobb v. M 
11, Dawson v. Hayes, 1 Metc.|[rev on other grounds 192 $.W. 542.1377 87 New 408 
(Ky.) 460. reat 5 ues Ban ips Posey nee 
iv.App. SV ViemenGO Oty yilroy v. .J.—Martin v. Martin, 84 A. 619, 
12-9 Dawson y Hayes, Supra. Richards, 63 S.W. 664, 26 Tex.Civ.|80 N.J.Eq. 359. 
13. Ark.—Goodrum v. Goodrum, 20] App. 355 [a] Gift under former will.—The 


S.W. 353, 56 Ark. 532. 


D.C.—Gibson v. Gibson, 53 App.D.C. 
380, 292 F. 657. - 


Ga.—Bolton v. Hanesley, 
553, 147 Ga. 449. 


11].—Kirchner v. Morrison, 150 N.E. 
690, 320 Ill. 236; Baker v. Litton, 143 | 431, 
N.E. 64, 311 Ill. 453; Burns v. First 
Nat. Bank, 136 N.E. 695, 304 iy 292; 
Haynie v. ‘Dickens, 68 Ill. 267 


Ind.—Whetsell v. Louden, 67 N.E. 15. 
952, 25 Ind.App. 257. 


94 S.E. | 186, 


leher, 


Va.—Upshaw v. Upshaw, 2 Hen.& 
M. (12 Va.) 381, 3 Am.D. 632. tor 


Wash.—Collins v. Collins, 
152 Wash. 499; 
214 P. 1056, 124 Wash. 517. 


Ont.—Reynolds v. Palmer, 32 Ont. 


14 Langley v. 
Sii7) 8 NAB). 015, Geel On DELCO 


Ind.—Wilson vy. Wilson, 44 N. 
E. 665, 145 Ind. 659. 


person who received from an execu- 
property bequeathed to her was 
not estopped to contest the will, where 
it was claimed and not denied that 
the same property was also given to 
her by a former will of the testatrtx, 
under which she claimed, and it was 
also claimed by her that she took the 
property for storage at the request of 
the executor. Kostelecky v. Scher- 
hart, 68 N.W. 591, 99 Iowa 120, 1 Prob. 
Rep. ‘Ann. 70. 


19. Dorsey v. Dorsey, 140 So. 54 
224 Ala. 496. ‘ 3 3 


PHIRI 2 
Andrews v. Kel- 


Mayhew, 6 N.E. 


[§§ 2394-2396 


Iowa.—Brightman v. Morgan, 82 N. 
W. 954, 111 Iowa 481; In re Franke’s 
Estate, 66 N.W. 918, 97 Iowa 1704; 
Baldwin v. Hill, 66 N.W. 889, 97 Iowa 


Mo.—Trautz v. Lemp, 46 S.W.(2d) 
135, 329 Mo. 580. 

N.J.—Hill v. Hill, 41 A. 948, 62 N.J. 
Law 442. 


20. See supra § 2392. 


21. Ala.—Dorsey v. Dorsey, 1 
540, 224 Ala, 496. icone 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a 
-§§ 2396-2398] 


ed from her intestate share, no one having an in- 
terest in the estate being prejudiced thereby,?? can- 
not be considered an election to take under the will. 


[§ 2397] bb. Amount Accepted. The rule that 
acceptance of property given by will may consti- 
tute an election to take thereunder applies where 
a considerable part of the gift is accepted ;°* and to 
cases where the provision under the will is less than 
the party would be entitled to in case of renuncia- 
tion,’* and, a fortiori, where it is more.2® <A par- 
tial acceptance is not necessarily conclusive as an 
election to take under the will,?* especially where 
the property received is a very small part of what 
the person is entitled to under the will;?7 and the 
receipt of a merely nominal legacy has been held not 
binding as an election to take under the will, and 
to have waived other claims against the estate.*8 
The receipt by the widow of personal property de- 
vised from her husband’s estate of precisely the 
same value as the amount allowed to her under the 
law is not an election to take under the will,?® even 
though she retains it as the law permits her to do;*° 
but receipt and retention of personalty devised in 
excess of the widow’s statutory allowance is an elec- 
tion to take under the will,*? even where the statute 


Md.—Whitridge v. Parkhurst, 20 


Ma. 62. 27. Beem v. 
Mo.—Spratt v. Lawson, 75 S.W. 642, |542, 72 Wis. 348 

176 Mo. 175; Register v. Hensley, 70 

Mo. 189. = 


.—Shanley v. Shanley, 


N.Y 54 N.Y. | 499 
S. 652, 34 App.Div. 172. 3 


WILLS 


OhiosCir/Ct. 0119, 2)\Ohio™ Cir-Dee., 638.%) 1. 
Kimberly, 


Piper v. Piper, 
29. Register v. 
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provides for formal election to take under the will, 
and no formal election is made.?? 


[§ 2398] (e) Enjoyment or Use of Property. 

here a beneficiary under a will uses, occupies, or en- 
joys the property given to him or her by the will, 
this may manifest an election by the beneficiary to 
take under the will,?* especially where continued for 
a considerable period of time;** but the rule is not 
absolute, and whether or not what has been done 
amounts to an election must be determined according 
to the particular circumstances of each case.2° An 
election is not manifested by the oceupaney of prop- 
erty, which the person is entitled to oceupy, wheth- 
er he or she takes under the will or against it,?° es- 
pecially where no election is required by statute until 
notice to elect is given, and such notice has not been 
given,®* or where a person bound to elect between 
two properties continues to enjoy both without be- 
ing called on by the other party to elect,** or where 
under will and statute oceupaney for a reasonable 
time pending election was allowed and occupancy for 
an unreasonable time had not been shown.?° <A con- 
tinuance in occupation after as before the testator’s 
death is not in itself “an entry on lands to be as- 
signed for dower” under a statute making such en- 


(6) Ten years. Bennett v. Pack- 
39 Nw. | &: 39 A. 739, 70 Conn: 357, 66° Am:°S.R. 
ve 12, 3. Prob Rep. Ann 56.) 7) eaNtoe 


years. Hovey v. Hovey, 61 N.H. 599; 
34. NH 663: Lee v. McFarland, 46 S.W. 281, 19 
Hensley, 70 Mo. Tex.Civ.App. 292. (8) Seven years. 


Koep v. Koep, 123 N.W. 174, 146 Iowa 
179: Compton v. Rixey’s Ex’rs, 98 S. 


Aeane SRmpPcamnvell (Gly, | Se Rerieter » Hensler, vars. (a 6 EYE a eta tty 
DP: a 8. W. » MeClary V. Duck- 31. Bell_v; Union Trust Co., 172 N. | @7¢. “mee og Morrison 49 NE. ; 


vVt.—In re Peck’s Estate, 68 A. 433, 32. 
80 Vt. 469. 


Eng.—Padbury v. Clarke, 2 Hall &/89 N.W. 1101 
T. 341, 47 Reprint 1714, 2 Macn.&G. | Pranke’s { 
298, 48 Eng.Ch. 229, 42 Reprint 115.| 704: Larkin v. 

[a] Receipt for support.—The ex- 
ecutor cannot claim an_ estoppel 
against the widow’s election to take 
against the will, because he _ paid 
monthly sums to her for support of 
herself and children, where no rights 
of third parties have intervened. In 
re Beck’s Estate, 108- A. 261, 265 Pa. S. 193 
51, A 


81 Me. 109. 


22. In re Leger’s Estate, 264 N.Y.S. 
452, 147 Misc. 286. 


23. Adams v. Adams, 39 Ala. 274; 
Pa.Dist.&Co. 662. |6 Ohio St. 480. 


103 N.C. 173. 


Pa.—Wise v. Rhodes, 84 Pa. 402. 


Tex.—Chace v. Gregg, 32 S.W. 520, 
88 Tex. 552 [aff (Civ.App.) 31-S.W. 
Hale 


Roberts’ Estate, 3 
24. lynch v. Jones, (Mo.) 247 8S. 
W. 123, 126; Tripp v. Nobles, 48 S.E. 


675, 186 N.C. 99, 67,L.R.A. 449, 9 Prob. 
Rep.Ann. 662. 


“It is unnecessary that we should 
weigh those benefits with the preci- 
sion necessary to determine whether 
they constitute a full and adequate [a] 
consideration for the statutory right 
surrendered; for, if all the facts show 
with legal certainty that he intended 
to receive them in lieu of the statu-| 550, 
tory right which he now claims, with 
full knowledge of that right, it is un- 34, 
necessary to determine to What ex- [a] 
tent deference to the wishes of his 
wife as shown by the terms of the 
will may have entered into the trans- 
action.” Lynch v. Jones, Supra. 


25. Skaggs v. Deskin, (Tex.Civ. 
App.) 66 S.W. 793; McDonald v. Sla- 
ter, 42 N.S. 183. 


26. Crocker v. Beal, 6 F.Cas.No,. 
3,396, 1 Lowell 416; Collett v. Cook, 3 


[69 C. J.—71] 


Grant Ch. 268; 


ow’s 


pancy of: 


Twenty years. 
P. 1028, 
years. 


EK. 808, 
years. 
St. 184; 


Bell v. Union Trust Co., supra. 


33. Jowa.—Percifield v. Aumick. 35. 
116 Iowa 383; 
Estate, 66 N.W. 918, 97 Iowa [al] 

McManus, 
1061, 81 Iowa 723. 


Me.—Chapman vy. Chick, 16 A. 407, 


Petar v. Hunton, 
N.Y.—Sullivan y. McCann, 2 N.Y. | 538. 


N.C.—Borden v. Ward, 9 S.E. 300, 


Ohio.—Thompson’s Lessee v. Hoop, 


Ont.—Montgomery v. Douglas, 14 
Walmsley v. Walms- 
ley, 29 U.C.Q@.B. 214. 


Abandonment of proceedings 
for distributive share confirms wid- ee 
intention to take under will. P 
Zwick v. Johns, 56 N.W. 665, 89 Iowa 


See cases infra this note. 


Election proved where occu- 
(1) Thirty years. 
v. Guggenheimer, 76 Va. 839. (2) 
Cook vy. Lawson, 66 
63 Kan. 854. 
Reed v. Dickerman, 12 Pick. 
(Mass.) 146. (4) 
Crumpler v. Barfield, ete., Co., 
570. (5) 
Stockton v. Wooley, 20 Ohio 39. 
Caston y. Caston, 19 S.C.Hq. 


114 Ga. 


v. Hughes, 88 N.W. 804, 115 Iowa 304. 


Staples v. Hawes, 57 N.Y.S. 
452, 39 App.Div. 548. 


Blection not proved by occu- 
pancy of six months, and then volun- 
tarily leaving premises. Cooper v. 
Watson, 23 U.C.Q.B. (Ont.) 345. 


36. TIowa.—Jackman v. Herrick, 
161 N.W. 97, 178 Iowa 1374; Archer 
v. Barnes, 128 N.W. 969, 149 Iowa 658; 
Herr v. Herr, 58 N.W. 897, 90 Iowa 


In, re 


45 N.W. 


1 N.J.Eq. 


Ky.—MecCallister v. Brand’s Heirs, 
11 B.Mon. 


Mass.—Pratt v. Felton, 4 Cush. 174; 
Phelps v. Phelps, 20 Pick. 556. 


Mo.—In re Goessling’s Estate, 230 
S.W. 613, 287 Mo. 663. 


Tex.—Mitchell v. Thompson, (Civ. 
App.) 286 S.W. 642 [rev on other 
grounds (Commn.App.) 292 S.W. 862]. 


Wash.—In re Williams’ Estate, 258 
P. 851, 145 Wash. 19. 


[a] HMomestead.—Occupation of 
homestead is not an election. Hunter 
Hunter, 64 N.W. 656, 95 Iowa 728, 
58 Am.S.R. 455; In re Hatch’s Estate, 
18 A. 814, 62) Vt. 300; 22 Am:.S:Ry 109% 


128 N.W. 


Archer v. Barnes, 


969. 749 Towa 658. 


Penn 38. Waggoner v. Waggoner, 68 S. 
BH. 990, 111 Va. 325, 30 L.R.A.N.S. 644, 


[a] An attempt to take both the 
(3) Fourteen property given by the will and a right 
inconsistent with the will does not 
constitute an election. Cobb vy. Mac- 
Farland, 127 N.W. 877, 87 Neb. 408. 


Egbert v. Egbert, 52 N.W. 478, 
85 Iowa 525. 


Thirteen years. 
40° S. 
Eleven 
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try a condition precedent to a taking under the 


statute.*° 


[§ 2399] (f) Assumption of Ownership and Deal- 
ing with Property. An acceptance of the provisions 
of a will is manifested where the beneficiary assumes 
the ownership of property given to him or her by a 

~will,*+ especially where the beneficiary previously 
had notice to elect,t? and his dealings with the 
property, indicating election to take under the will, 
are supported by his declarations to the same ef- 
fect ;4° in such instances, for example, as where he 
or she executes a conveyance of such property,** or 
makes a will disposing of it,4® or brings an action 
to recover the property,*® or permits acts of owner- 
ship by another inconsistent with the person entitled 
to elect taking against the will;*” but where both 
the legacy under the will and an adverse claim are 


WILLS 


s§ 2398-94 


implied from acts of ownership and dealing with 


property by a person other than the one entitled to 


ments.°3 


enforced, there is no election;*® nor will election be 


490. In re Nagel, 12 N.Y.S. 707. 


41. Burroughs vy. De Couts, 11 P. 
734, 70 Cal. 361; Packard v. De Miran- 
da, (Tex.Civ.App.) 123° S.W. 710. 


42. In re Weiler’s Estate, 108 N.E. 
306, 267 Ill. 230. 


43. Ross v. Ross, 207 P. 786, 111 
KWan.533. 
[a] Conduct of husband in retain- 


ing control and management of wife’s 

farm after her death and in collect- 
ing the rents and paying the _ taxes, 
insurance, and mortgage indebted- 
ness, and in stating to various per- 
sons that the property belonged to his 
children, constitutes an election to 
take under wife’s will giving him a 
life estate therein, with remainder 
to children. Ross v. Ross, 207 P. 
786, 111 Kan. 533. 


44. 'U.S.—Schuette v. Bowers, 32 
F.(2d) 817 [aff 40 F.(2d) 208]. 


Cal.—In re Smith’s Hstate, 38 P. 
950. 


Conn.—Farmington Sav. Bank v. 
Curran, 44 A. 478, 72 Conn. 342. 


Del.—Warren v. Morris, 4 Del.Ch. 
2389. 


Ind.—Rawley v. Sanns, 40 N.E. 674, 
14L Ind. 179, 1 Prob-Rep.Ann. 337; 
Clark v. Middlesworth, 82 Ind. 240; 
Whetsell v. Louden, 57 N.E. 952, 25 
Ind.App. 257. 


Iowa.—Larkin v. McManus, 45 N.W. 
1061, 81 Iowa 723. 


N.C.—Borden y. Ward, 9 S.E. 300, 
103 N.C. 173. See Ramsour v. Ram- 
sour, 638 N.C. 231 (holding that a 
statute providing that no widow shal] 
be allowed to dissent from her hus- 
band’s will and claim dower rights 
where his real estate has been sold 
subsequent to his death has refer- 
ence to sale by his executor for pay- 
ment of his debts, and does not bar 
widow from dower where it appears 
that she had conveyed the land to 
another in payment of her debts). 


Tex.—Packard v. De Miranda, (Civ. 
App.) 123 S.W. 710; Williams v. Em- 
berson, 55 S.W. 595, 22 Tex.Civ.App. 
522. 


Va.—Pence v. Life, 52 S.H. 257, 104 
Va. 518. 


Eng.—Dillon v. Parker, 7 Bligh N. 
S. 325, 4 Reprint 796, 1 CL&F. 303, 6 
Reprint 930 [aff Jac. 505, 4 Eng.Ch. 
505, 37 Reprint 941 (aff 1 Swanst. 359, 
36 Reprint 422, 1 Wils.Ch. 253, 37 
Reprint 110)]. 


[a] Sale of parts of property.— 


Widow, taking entire real estate of 
husband and selling part without ad- 
measurement of dower, elects to take 
under will, and waives her dower 
rights. Schuette v. Bowers, 32 F.(2d) 
817 [aff 40 F.(2da) 208]. 


45. Wright v. Cella, 85 A. 1078, 9 
Del.Ch. 188; Jones v. Jones, 114 N.W. 
1066, 187 Iowa 382; Egbert v. Ngbert, 
52 N.W. 478, 85—lIowa 525; Rau-v. 
Krepps, 133 S.E. 508, 101 W.Va. 344. 


46. Parsons v. Teller, 97 N.Y.S. 
808, 111 App.Div. 637 [rev on other 
grounds 80 N.E. 930, 188 N.Y. 318]; 
Van Orden v. Van Orden, 10 Johns. 
GNEY) 7305 6)"Am.Ds “34. 


47. Smith v. Hyett, 281 P. 826, 131 
Oral! 


48. Marriott v. Badger, 5 Md. 306. 


49. Clark v. Hershy, 12 S.W. 1077, 
52 Ark. 473; English v. English, 3 N. 
J.Eq. 504, 29 Am.D. 730. 


[a] Bringing suit for trespass and 
paying taxes.—An election to take 
under the will will not be implied 
from the facts that the devisee’s hus- 
band brought a suit for trespass on 
the land devised, in her name jointly 
with his, and that he had paid the 
taxes on the land, where neither of 
these things was done with the devi- 
see’s knowledge or consent, and it is 
shown that the taxes were paid as 
agent of a third person. Clark v. 
Hershy, 12 S.W. 1077, 52 Ark. 473. 


[b] An answer to a bill in chan- 
cery filed in widow’s name, assenting 
to a decree for a sale of Such real 
estate, where it appears that she nev- 
er signed or assented to such answer, 
and especially where the rights of 
third persons have not intervened, 
does not establish election by her to 
take against will. 
vee Iix’rs, 3 N.J.Eq. 504, 29 Am.D. 

ov. 


50. English y. English’s Ex’rs, su- 
pra. 5 


[a] Petition to legislature not act- 
ed upon.—A widow's election to ac- 
cept a legacy in lieu of dower is not 
shown by the fact that she joined in 
a petition to the legislature for a pri- 
vate act authorizing a sale of her 
husband’s estate by the executors, 
which petition was never acted on. 
English v. English’s Ex’rs, 3 N.J.Hq. 
504, 29 Am.D. 730. 


51. Bullock v. Smith, 207 N.W. 241, 
201,Jowa 247; Jackman v. Herrick, 
161 N.W. 97, 178 Iowa 13874; Thorpe 
v. Liyones, 142 N.W. 82, 160 Iowa 415; 
Bates v. Creed, 2 Ohio App. 59 [aff 


English v. Eng-} 


elect in the absence of evidence of agency or ratifica- 
tion,*? nor from acts of the person entitled to elect 
indicating merely an intention or determination to 
elect in the absence of evidence showing consumma- 
tion of such intention,®° or which are either consist- 
ent with®! or proof of an election to take against 
the will;52 nor may statutory consent be relied on as 
an election to take under the will where the evidence 
shows a failure to comply with the statutory require- 


[§ 2400] (g) Acquiescence, Estoppel, and Laches 
—aa. In General. 
quiescence on the part of the person entitled to elect 
in the provisions of the will may be effective and bind 
such person as an election to take under the will,** 


Acts or conduct indicating an ac- 


107 N.E. 770]. 


[a] Acceptance of life estate un- 
der will.—Under a statute providing 
that the widow’s share cannot be 
affected by any will of her husband 
unless she consents thereto, which 
consent shall be entered of record in 
court, the mere acceptance of a life 
estate devised by her husband’s will 
will not preclude a widow from claim- 
ing her dower and distributive share. 


Thorpe v. Lyones, 142 .N.W. 82, 160 
Iowa 415. 
[b1 Widow cccupying and taking 


chargo of real estate devised to her 
by husband as a life estate does not 
constitute election to take under will. 
Bullock v. Smith, 207 N.W. 241, 201 
Iowa 247. 


[c] Account of executors of wid- 
ow who was sole executrix of hus- 
band’s will, setting out her dealings 
with the husband’s estate, is insuffi- 
cient to show election by the widow 
to take life estate granted by the hus- 
band’s will and waive her statutory 
third. Jackman y. Herrick, 161 N.W. 
97, 178 Iowa 1374. 


[d] Widower securing riders to 
insurance policies.—Election by a 
widower to take under the will of his 
deceased wife is not implied from his 
securing attachment of riders to in- 
surance policies on properties of the 
estate to protect his interest in the 
properties. Bates v. Creed, 2 Ohio 
App. 59 [aff 107 N.E. 770]. 


52. Bates v. Creed, supra. 


[a] A widower’s execution of a 
quitclaim deed of property devised 


‘to a humane society by testatrix ar- 


gues an election not to take under 
her will rather than an election to 
take. Bates v. Creed, 2 Ohio App. 59 
[aff 107 N.E. 770]. 


53. Putbrees v. James, 144 N.W. 
607, 162 Iowa 618. 


[a] Where statute requires filing 
of consent by widow to husband’s 
will to bar her rights under the stat- 
ute, consent must be her consent, and 
it must be filed in state where will is 
probated. A filing in another state 
of a referee’s report showing that 
she, as trustee, had rented real es- 
tate in the domestic state, is not a 
compliance with statute sufficient to 
bar the widow’s statutory rights. 
Putbrees v. James, 144 N.W. 607, 162 
Towa 618. 


54. Ark.—McWhorter v. Green, 162 
S.W. 1100, 111 Ark. 1. 


Cal.—In re Wyss’ 
100, 112 Cal.App. 487. 


Hstate, 297 ies 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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or 


§§ 2400-2403) 


unless ignorance of the contents,®> or inadequacy of 
consideration,®® or unfairness,®* is shown; or it may 
estop such person to take against the will,5§ even in 
absence of formal election to take under will as re- 
quired by statute,®>® unless such conduct is con- 
sistent with the claim to rights under the statute ;°° 
but, in the absence of statute requiring dissent to 
the will in order to take dower,*! a widow’s failure 
to elect is not the equivalent of election to take un- 
der her husband’s will, where the will is made dis- 
posing of property, clearly her own, and not the hus- 
band’s to bequeath.*2 While a wife’s waiver of 
rights in her husband’s property, contained in an an- 
tenuptial agreement signed by her, satisfies the stat- 
utory requirements that such waiver be in writing, 
the husband’s recital in his will that such an agree- 
ment had been signed, does not of itself estop the 
widow to take against the will.6? Conduct of person 
entitled to elect may operate as laches barring stat- 
utory riguts, even in eases where statute fixing time 
_limit for election does not apply.* 


[§ 2401] bb. Failure To Dissent from Will.*® 


WILLS 
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Under statutes providing that a will by husband or 
wife shall bar dower or statutory rights unless the 
surviving spouse dissents to the will, or enters on 
lands to be assigned as dower, or commences pro- 
ceedings for assignment thereof within a fixed time, 
a failure to dissent to the will, or to proceed as pre- 
seribed, operates as a waiver of dower or statutory 
rights and as an election to take under will,®* even 
though the testamentary provision is less valuable 
than the dower right.®? 


~[§ 2402] (h) Declaration of Satisfaction with or 
Intention To Take. While acts or conduct consti- 
tuting an election must show an intention to elcet,®® 
a declaration of intention to take under the will,?° or 
expression of satisfaction with it,“4 even if made to 
those interested, will not of itself constitute an elee- 
tion at law, unless the person making the declara- 
tion intended that it should operate per se as an elec- 
tion.*? 


[§ 2403] (4) Election To Take against Will’: 
—(a) Adverse Proceedings—aa. In General. An 
election to take against the will is established by the 


Ga.—Churchill v. Corker, 25 Ga. 479. 
Il1l.—Collins v. Woods, 63 Ill. 285. 


Towa.—Brightman v. Morgan, 82 
N.W. 954, 111 Iowa 481. 


Kan.—Pirtle v. Pirtle, 115 P. 543, 
84 Kan. 782. 


Ky.—Wooten’s Trustee v. Hardy, 
298 S.-W. 963, 221 Ky. 338. 


oe v. Sanders, 22 Miss. 


Mo.—Ross vy. First Presbyterian 
Church of Stockton, 197 S.W. 561, 272 
ser 96; Davidson v. Davis, 86 Mo. 


Ohio.—Ewalt v. Ames, 27 Ohio C.A. 
465. 
Pa.—Moore’s Estate, 23 Pa.Co. 340. 


Alta.—Skogman v. Ellergodt, [1929] 
4 Dom.L.R. 710. 


[a] Performance of conditions in 
will. The testatrix’ lands in Califor- 
nia, devised to her husband on condi- 
tions which he performed, thus ac- 
cepting devise, effectually barred his 
dower rights in the testatrix’ Illi- 
nois lands. Pearce y. Pearce, 118 
N.E. 84, 281 Ill. 194. 


55. Merchants’ Nat. Bank of Mo- 
bile v. Hubbard, 133 So. 723, 222 Ala. 
518, 74 A.L.R. 646; Ward v. Sark, 19 
Ohio N.P.N.S. 401. 


[a] Where widow subsequently 
discovered that estate was larger than 


anticipated, she cannot repudiate her } 


consent to the husband’s will, given 
with full knowledge of the husband's 
property anu general financial condi- 


tion. Pirtle v. Pirtle, 115 P. 543, 84 
Kan. 782. 
56. Merchants’ Nat. Bank of Mo- 


bile v. Hubbard, 133 So. 723, 222 Ala. 
518, 74 A.L.R. 646. 


57. Merchants’ Nat. Bank of Mo- 
bile v. Hubbard, supra. 


58. In re Wyss’ Estate, 297 P. 100, 
112 Cal.App. 487; Cobb v. MacFar- 
land, 127 N.W. 377, 87 Neb. 408. 


[a] Acts negativing estoppel.— 
(1) Filing of petition to acquire. title 
to land devised. to another, in itself 
negatives any estoppel to take against 
will. Fox v. Fox, 245 P. 641, 117 Okl. 
46. (2) The fact that the widow filed 
a caveat against the probate of her 
husband’s will, and contested its va- 
lidity, does not estop her from re- 


nouncing it thereafter. Simpson v. 
Simpson, 82 So. 3, 120 Miss. 197. 


59. Koep v. Koep, 123 N.W. 174, 
146 Iowa 179. 


60. Berry v. Donald, 150 N.W. 1048, 
168 Iowa 744. 


61. See infra § 2401. 


€2. Tomlin v. Jayne, 
(Ky.) 130. 


14 B.Mon. 


& ae In re Israel’s Estate, 267 N.Y. 
64 In re Wilson’s Estate, 147 A. 


70, 297 Pa. 348. 


65. Effect of failure to consent to 
weoaher required by statute see infra 


66, Ala.——Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 222 
Ala. 518, 74 A.L.R. 646; Sanders v. 
Wallace, 24 So. 354, 118 Ala. 418. 


Fla.—Wilson y. Fridenberg, 21 Fla. 
386; Stephens v. Gibbes, 14 Fla. 331. 


Ga.—Churchill v. Corker, 25 Ga. 479. 


Ill.—Pearce vy. Pearce, 118 N.E. 84, 
281 Ill. 194; Ellis v. Dumond, 102 N.E. 
801, 259 Ill..483; Richardson v. Tru- 
bey, 88 N.E. 1008, 240 Ill. 476. 


Ind.—Whitesell v. Strickler, 78 N.E. 
845, 167 Ind. 602, 119 Am.S.R. 524 [su- 
perseding (App.) 73 N.E. 153]; Archi- 
bald v. Long, 43 N.E. 439, 144 Ind. 451; 
Lahr v. ‘Ulmer, 60 N.E. 1009, 27 Ind. 
App. 107. 


Ky.—Perry v. Wilson, 208 S.W. 776, 
183 Ky. 155; Knut’s Guardian v. Knut, 
172 S.W. 682, 162 Ky. 398; Landers v. 
Landers, 151 S.W. 386, 151 Ky. 206, 
Ann.Cas.1915A 223; Morgan v. Chris- 
tian, 133 S.W. 982, 142 Ky. 14; Mer- 
cer v. Smith, 107 S.W. 1196, 32 Ky.L. 
1003; Logsdon v. Haney, 74 S.W. 1073. 
25 Ky.l. 245; Chenault v. Scott, 66 
SWAT DO moor Koya: LSTA ela yor cay. 
Loller’s Bx’rs, 3 S.W. 165, 8 Ky.L. 
MGer 

Me.—Hastings v. Clifford, 32 Me. 
132. 

Md.—Collins vy. Carman, 5 Md. 503. 


Mass.—Pratt v. Felten, 4 Cush. 174. 


Mich.—Koster v. Gellen, 82 N.W. 
823, 124 Mich. 149. 

Mo.—O’Brien v. Sedalia Trust Co., 
5 S.W.(2d) 74, 319 Mo. 1001; Register 
v. Hensley, 70 Mo. 189; Dougherty v. 
Barnes, 64 Mo. 159; Bretz v. Mat- 
ney, 60 Mo. 444. 


N.J.—Moore vy. Gordon, 95 A. 983, 
85 N.J.Eq. 150. 


N.Y.—Chamberlain v. Chamberlain, 
43 N.Y. 424 [mod 3 Lans. 348]: In re 
Lockwood’s. Estate, 167 N Y.S. 457, 
101 Mise. 177; Flynn v. McDermott, 
89 N.Y.S. 506, 43 Misc. 513 [aff 92 N.Y. 
S. 1123, 102 Apv.Div. 56, aff 75 N.B. 


931, 183 N.Y. 62, 111 Am.S.R. 687, 2 
L.R.A.N.S. 959, 5 Ann.Cas. 81]. 
N.C.—Hoggard v. Jordan, 53 S.B. 


229, 140 N.C. 610, 4 L.RA.N.S. 1065, 
6 Ann.Cas. 332, 11 Prob.Rep.Ann. 518. 


Or.—Walters v. Waggener, 208 P. 
753, 104 Or. 682. 


Pa.—In re Minnich’s Estate, 136 A. 
236, 288 Pa. 354; Jackson’s Appeal, 17 
A. 535, 126 Pa. 105; In re Dignal’s Es- 
tate, 33 Pittsb.Leg.J.N.S. 311. 


Tenn.—Walker vy. Bobbitt, 88 S.W. 
3827, 114 Tenn. 700, 10 Prob.Rep.Ann. 


552; Waterbury v. Netherlend, 6 
tarts 512; Williams v. Gray, 1 Coldw. 
04. 


Va.—Blunt v. Gee, 5 Call (9 Va.) 
aan Noel v. Garnett, 4 Call (8 Va.) 


[a] FPailure to commence action 
for dower within a year, where such 
action is required by statute in order 
to have dower allowed, is held to be 
an election to take under the will. In 
re Walsh’s Ex’rs, 214 N.Y.S. 167, 126 
Misc. 479. 


67. Bayes v. Howes, 68 S.W. 449, 
113 Ky. 465, 24 Ky.L. 281. 


68. Election by express declaration 
or agreement see supra § 2389. 


69. See supra § 2391. 


70. Cooley v. North, 197 S.W. 577, 
130 Ark. 350; Gardner vy. Globe, 246 
P. 987, 121 Kan. 215; Larned v. Larn- 
ed, 158 P. 3, 98 Kan. 328; Wnglish v. 
English’s Ex’rs, 3 N.J.Eq. 504, 29 Am. 
Dii30. 


71. Hahn v. Dunn, 234 N.W. 247, 
211 Iowa 678, 82 A.L.R. 1508; Schu- 
bert v. Barnholt, 158 N.W. 662, 177 
Iowa 232. 


72. In re Wyss’ Estate, 297 P. 100, 
112 Cal.App. 487; Hahn v. Dunn, 234 
N.W. 247, 211 Iowa. 678, 82 A,L.R: 
1503; In re Emerson’s Hstate, 183 
N.W. 327, 191 Iowa 900. 


73. Estoppel to attack probate 
arising out of acceptance of benefit 
under will see supra § 639 in 68 C.J. 
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institution of proceedings,’* or by answer,’® adverse 
to the will and inconsistent with a taking thereunder, 
as, for example, an action to remove the cloud of 
the will on plaintiff’s title,7® or a bill demanding par- 
tition on basis of petitioner’s title adverse to the 
will,” or the bringing of an action against executors 
and heirs at law and obtaining judgement that plain- 
tiff was the owner of the land,’* or proceedings for 
the admeasurement of dower,’® even though proper- 
ty is referred to therein by the plaintiff as “real 
estate owned by the deceased and deseribed in his 
will,’®° or an action against the testator’s estate for 
services where the will contained a bequest expressed 
to be in payment for such services 38? but petition for 
the statutory allowance,®? or for a homestead, where 
the will did not require election,** or for assignment 
of dower where done merely to protect her estate 
from creditors,’* or proceedings to secure a distribu- 
tive share of the personal estate, where renunciation 
of the will is expressly or by implication denied,*® or 
proceedings by a devisee to enforce an adverse 
claim, which are later dismissed by the plaintiff,*® 
or notice to an executor that a surviving spouse 
claims a share in the estate not bequeathed to him,** 
do not constitute an election; nor is-the unsuccess- 
ful prosecution of proceedings adverse to the will, 
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* < a 


[8§ 2403-2405 — 


under mistake as to the nature of the plaintiff’s 
rights, an election to take against the will, barring re- 
covery under the will.*® 


[§ 2404] bb. Contesting Probate of Will. Con- 
testing the probate of a will is held by some author- 
ities to be an election to take against the will,®® while 
other courts hold that it is not,®® although it may be 
evidence of an election to take against the will.°t 
Requesting the withdrawal of administration by a 
widow acting as administratrix is not an election by 
her to take against will where based on the mistaken 
belief that the husband’s property was hers by 
deed.°? 


[§ 2405] (b) Acceptance of Property. Accept- 
ance of property, to constitute an election to take 
against the will, must be inconsistent with claim to 
take under the will,®? and even though the property 
comes to the person accepting it by decree of court, 
and he had no part in securing that decree, his ac- 
ceptance of the property under the decree is voli- 
tional, and an act of election barring his right to take’ 
under the will.°* The acceptance of property by the 
widow as and for dower constitutes an election, as 
between devise and dower, to take dower,®® and 
where the widow is put to her election between the 


33 A.L.R. 598. 


74, Manchester v. Loomis, 195 N. 
W. 958, 197 Iowa 1049; In re Burton’s 
Estate, 257 N.Y.S. 634, 143 Misc. 440. 


[a] Meld no inconsistency between 
contract end will—Where the widow 
of a decedent, eight years after mak- 
ing a contract with her son, by which 
she conveyed to him two thirds of the 
estate, made a will containing be- 
quests to the son’s widow and others, 
which in the aggregate greatly ex- 
ceeded her one third interest in the 
estate, the act of the son’s widow in 
bringing an action to enforce the con- 
tract did not amount to an election 
to take under the contract and re- 
nounce the provision of the will, 
there being no inconsistency on the 
face of the will between the contract 
and the will. manchester v. Loomis, 
195 N.W. 958, 197 Iowa 1049 [op am 
198 N.W. 102, 197 Iowa 1049]. 


75. Bristow v. Jennings, 207 P. 
S63, 105 Ore i. 


76. In re Anderson’s Estate, 158 P. 
457, 18 Ariz. 266. 


77. Cooley v. Houston, 78 A. 1129, 
229 Pa. 495. 


78. In re Prerost’s Estate, 168 N. 
W. 630, 40 S.D. 536. 


79, Green’s Ex’rs v. Green, 7 Port. 
(Ala.) 19; Mettler v. Warner, 152 N. 
W. 327, 98 Neb. 111; Matter of Gor- 
den, 64 N.B. 753, 172 N.Y. 25, 92 Am. 
S.R. 689; Chamberlain. v. Chamber- 
lain, 43 N.Y. 424 [mod 8 Lans. 348]; 
In re Richardson’s Estate, 224 N.Y.S. 
299, 180 Misc. 285; In re Junge, 212 
N.Y.S. 119, 125 Mise. 707; Hawley & 
King v. James, 5 Paige (N.Y.) 318 
[rev on other grounds 16 Wend. 61]. 


[a] Suit to set aside election to 
take under will is not a proceeding 
for recovery of dower within statu- 
tory requirements. Chamberlain vy. 
Chamberlain, 43 N.Y. 424. 


80. Shedenhelm v. Cafferty, 
N.W. 340, 174 Iowa 195. 
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81. Smith v. Furnish, 12 P. 392, 70 
Cal, 424. 

22. Nick v. Nick, 189 N.W. 829, 195 
Towa 351. 


83. Rountree v. Montague, 157 P. 
623, 30 Cal.App. 170. 


84 Lee v. Giles, 77 S.E. 852, 161 
N.C. 541. 


&5. Shaw’s Devisees yv. Shaw’s 
Adm’r, 2 Dana 341. 
mane Winship v. Winship, 43 Ind. 
[a] Dismissed suit to foreclose 


niortgage.— Where the owner of land 
made a will devising it to his widow 
and son in certain shares and after- 
ward executed to the! same son notes 
secured by a mortgage on the whole 
land devised, and after  testator’s 
death the son commenced a suit to 
foreclose the mortgage, making the 
widow and the other children and the 
grandchildren of testator defendants 
and alleging in his complaint that 
they were heirs of the mortgagor, but 
this suit was afterward dismissed by 
plaintiff, it was held that the son’s at- 
tempt to foreclose was not an election 
to claim under the mortgage and a 
waiver of his rights as devisee. Win- 
ship v. Winship, 43 Ind. 291. 


87. In re Minnich’s Estate, 136 A. 
236, 288 Pa. 354. 


88. Harber v. Harber, 123 S.E. 114, 
158,Ga. 274, 33 A.L.R. 598; Gilbert v. 
McCreary, 104 S.E. 273, 87 W.Va. 56; 
DOAN Ta PR NL at 


[a] “The Mudsill of this principle 
is that the testator must bestow by 
his will a benefit upon another, and 
the latter must accept the benefit. 
Until acceptance of the benefit, this 
doctrine does not come into play 
against the legatee. Furthermore, a 
case of election only arises when a 
person is entitled to one of two bene- 
fits to each of which he has the legal 
title, but to enforce both would be un- 
conscientious and inequitable to 
others having claims upon the same 
property or fund. In this case the 
widow was not entitled to one of two 
benefits, for the simple reason that 
her husband had died seized and pos- 
sessed of no lands of which she was 
dowable, but had conveyed all of his 
lands to his children.” Harber v. 
Harber, 123 So. 114, 115, 158 Ga. 274, 


[b] Unsuccessful prosecution of 
suit for dower is not an election where 
it failed because testator died seized 
and possessed of no lands. Harber v. 
Harber, 123 S.E. 114, 158 Ga. 274; 38 
A.L.R. 598. 


89. George v. Bussing, 15 B.Mon. 
(Ky.) 558. 

90. Scheible v. Rinck, 63 N.E. 497, 
195 Ill. 686; Flynn v. McDermott. 75 
Nake 931,083 INGY.0)62). el ~ AamiSGRs 
687, 2 L.R.A.N.S. 959, 5 Ann.Cas. 81; 
In re Zweig’s Will, 261 N.Y.S. 400, 145 
Mise. 839; Carder vy. Fayette County, 
16 Ohio St. 353. 


SI.) Browne vy. O7 Barn: 
824, 120 Misc. 550; 
430 Pa. COs. Ts 

la] Filing of caveat protesting 
against probate of will is evidence of 
fact that party is dissatisfied and de- 
sires to take under intestate laws, 
and with subsequent filing of papers 
asserting election to take against will, 
constitutes sufficient evidence of such 
election. Moakler’s Est., 43 Pa.Co. 77. 


92. Peter v. Peter, 175 N.E. 846, 
343 Ill. 493, 75 A.L.R. 890. 


199. 2NoYoS: 
Moakler’s Estate, 


93. Miksch v. Miksch, 161 N.W. 
675, 179 Towa 716; Dakan vy. Dakan, 
(Rex.CivsApp:.)) 525 (Saw. (2a) 070s 


Whalley v. Lawrence’s Estate, 108 A. 
387, 93 Vt. 424. 

[a] Claiming and accepting her 
share in community property is not 
an election to take against the will, 
where will disposed of the husband's 
interest only. D»ykan v. Dakan, (Tex. 
Civ.App.) 52 S.W.(2d) 1070. 


[b] Where husband’s will devised 
life estate to wife and on her death 
the property to go to children, the 
devise not being inconsistent with her 
claim of a statutory share, the wid- 
ow’s remaining on the land without 
making a specific election does not es- 
top her from claiming her statutory 
share. Miksch v. Miksch, 161 N.W. 
675, 179 Towa 716. 


94. Whalley v. Lawrence’s Estate, 
108 A. 387, 938 Vt. 424. 


95. Wright v. Breckenridge, 101 N. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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will and her share of the community property, her 
acceptance of the amount in excess of her share con- 
stitutes an election to take under the will;9* but 
where the provision for the widow in the will is the 
same as the amount to which she is entitled under 
the statute, no election is manifested by her mere ac- 
ceptance of property.°’ Where the bill makes no 
provision for the widow and the statute makes no 
provision for the widow’s election between dower 
and her distributive share in proceeds from sale of 
real estate, acceptance of money for release of her 
dower does not bar her right to her distributive share 
in proceeds of the sale.®°® One whose property is in- 
cluded erroneously in another’s will by retaining and 
dealing with it as his own, thereby forfeits other pro- 
visions of the will in his favor.®® 


[§ 2406] e. Evidence':—(1) Presumptions and 
Burden of Proof. In the absence of express provi- 
sion or clear implication from the language of the 
will as to the testator’s intention, the presumption in 
states following the common-law rule is that the pro- 
visions under will and statute are cumulative,? and 
the common-law rule as to widowers is not affected by 
a statute reversing the presumption as to widows but 
omitting all reference to widowers;? but the pre- 
sumption does not apply to a will clearly showing a 
contrary intent.4 Under a statute declaring that a 
devise shall bar dower unless renounced, the pre- 
sumption is that one who is put to his election, either 
by will or statute, elects to take under the will if 
he does not renounce it,® and it has even been held 
under such statute that election to take under the 
will becomes a rule of law in cases where the devisee 
is mentally incapable of making the choice,® or dies 
without renouncing will,’ although under a similar 


W. 111, 125 Jowa 197; Hawley & King 
Vv. James, 5 Paige (N.Y.) $18 [rev on 5 
other grounds 16 Wend. 61]; Ruther- : 


re peeter 76 va iy, Ae le Ae 
2 a0. cages Vv. eskin, ex.Civ. wee i 
App.) 66 S.W. 798. I]l.—Kirkpatrick 
97. Flippin v. Flippin, 23 S.B. 321,| Ann. 73; Richie v. Cox, 
male: Ceol Or 869. 
98. Hutchings v. Davis, 67 N.E. Ky.—Yanecy v. 


251, 68 Ohio St. 160,.8 Prob.Rep.Ann. 


WILLS 


Bouchard, 131-A. 556, 47 R.I. 150. 


Ala.—Adams v. Adams, 89 Ala. 
Hilliard y. Binford’s Heirs, 10 6. 


64 N.E. 267, 197 Ill. 144, 8 Prob.Rep 


Smith, 2 Metc. 408; 
} Mercer v. Smith’s Guardian, 107 S.W. 9. 


[69 C.J.] 1125 


statute limiting the time for renunciation it has been 
held in a state where the right to eleet on death of 
person entitled descends to the representative, that 
death within the statutory limit of time does not 
raise a conclusive presumption to take under the will, 
and that the executor may renounce.’ On the other 
hand, where the statute provides that no provision 
in a will shall destroy the beneficiary’s interests ur 
the testator’s estate under the law unless election is 
made to take under the will, the presumption in ab- 
sence of evidence of election favors an election to 
take under the law.® Presumption based on facts in 
the case favors an election to take under the will | 
where it appears that husband and wife have togeth- 
er planned an arrangement for disposition of their 
respective estates by will,*® or where the beneficiary 
receives greater benefits ‘under the will than under 
the statute,+! or where the widow probates her hus- 
band’s will ‘and qualifies as executrix;!? and election 
to take against the will may be pres sumed from hus- 
band’s failure to offer it for probate? Where a wid- 
ow, who has renounced her rights under her hus- 


| band’s will, has an option of taking under different 


sections of the statute, an election to take under the 
section which gives her the greater benefits is pre- 
sumed.t4 Where the court records have been de- 
stroyed, and there is no direct evidence of an elee- 
tion, an election to take the more valuable estate is 
presumed.?® 


Burden of proof.1® The burden of proof is on 
those who allege an agreement by the wife to abide 
by her husband’s will as barring her right to re- 
nounce its provisions.17 Where a will disposes of 
property not owned by the testator, the burden is on 
those claiming under him to prove an election by 


Wis.—Hardy v. Scales, 11 N.W. 590, 
54 Wis. 452. 


Collings v. Carman, 5 Md. 503. 
7. Gallup v. Rule, 255 P. 463, 81 
Colo. 335. 


99 Ill.App. 8. Flynn v. McDermott, 75 N.E. 931, 
me ope 62, 2 L.R.A.N.S. 959, 111 Am. 


v. Kirkpatrick, 


Magoon y. Kapiolani, 22 Hawaii 


539. |1197, 32 Ky.b. 1008; Porter’s Adm’r|510; O’Brien y. Knotts, 75 N.B. 594, 
99. In re McGrath’s Estate, 222 N,) V: Porter, 3 Ky.L. 244. 165 Ind. 308; Hopkins v. Quinn, 93: 
Y.S. 262, 129 Misc. 514. | Md.—Gough y. Manning 28 Md. 347; | Ind. 223; Wetherill v. Harris, 67 Ind. 
| Collins v. Carman, 5 Md. 452; Heavenridge v. Nelson, 56 Ind. 


1. Presumptions as to: , | 


90; Leach v. Prebster, 39 Ind. 492; 


Explanation by court to widow of her 
rights before election see supra § 
2340. 


Filing of election see supra § 2388. 


Property included in devise of com- 
munity by husband see supra § 2351, 


Testamentary provision being in lieu 
of statute see supra § 2354. 


2. In re Gray’s Estate, 112 P. 890, 
159 Cal. 159; Voss v. Stortz, 197 S.W. 
964, 177 Ky. 541 (widowers only); 
In re Helliesen’s Estate, 266 N.Y.S. 
792, 149 Misc. 184; In re Fairchild’s 
Will, 245 N.Y.S. 617, 1388 Misc. 363; 
in re Walsh’s-Exrs, 214 N.Y-S. 167; 
126 Misc. 479; Re McDonald, 17 Ont. 
W.N. 70. 


[a] New York decisions reviewed 
in In re Gorden, 64 N.E. 753, 172 N.Y. 
25, 92 Am.S.R. 689; In re Fairchild’s 
Will, 245 N.Y.S. 617, 138 Misc. 363. 


3 Voss v. Stortz, 197 S.W. 964, 
177 Ky. 541. 


4. In re 
N.Y. 25; 92 


64 N.B. 758, 172 
689; Faucher v. 


Gorden, 
Am.S.R. 


Mass.—Staigg v. Atkinson, 12 N.E. 
354, 144 Mass. 564; Buffinton v. Fall 
River Nat. Bank, 113 Mass. 246; Reed 
v, Dickerman, 12 Pick. 146. 


Miss.—Wilson vy. Cox, 49 Miss. 538. 


Mo.—Orchard v. Wright-Dalton- 
| Bell-Anchor Store Co., 125 S.W. 486, 
|; 225 Mo. 414, 20 Ann.Cas. 1072; Sparks 
|v. Dorrell, 1381 S.W. 761, 151 Mo.App. 
173; Tyler v. Cartwright, 40 Mo.App. 
378. 


Ohio.—Corry v. Lanib, 12 N.E. 660, 
45 Ohio St. 203 [aff 8 Ohio Dec. (Re- 
print) 380, 7 Cine.L.Bul. 260]; Hus- 
ton vy. Cone, 24 Ohio St. 11. 


Pa.—Machemer’s Estate, 21 A. 441, 
140 Pa. 544; Holbrook’s Estate, 3 Pa. 
Co. 265, 20 Wkly.N.C. 79: Young’s HEs- 
tate, 15 Pittsb.Leg.J.N.S. 403, 32 
Pittsb.Leg.J. 403. 


§.C.—Hair v. Goldsmith, 22 S.C. 566; 
Bailey v. Boyce, 23 S.C.Eq. 84. 
Tenn.—Reid v. Campbell, Meigs 378. 


Va.—Nelson’s Adm'r y. Kownslar’s 
Ex’r, 79 Va. 468 


Everett v. Croskrey, 60 N.W. 732, 92 
Iowa 333. 


F 10. Ewalt v. Ames, 27 Ohio C.A. 
65. 
11. Johnson v. Connecticut Bank, 


21 Conn. 148; Merrill v. Emery, 10 


Pick. (Mass.) 507; Yaweger’s Px’r v. 
Yawesger, 37 N.J.Eq. 216; Doty v. Hen- 


drix, 16 N.Y.S. 284. 


12. Ross v. First Presbyterian 
Ceres of Stockton, 197 S.W. 561, 272 
Mo. é 


13. Brame vy. 
136° Vas 219. 


14. Waddill v. Waddill, 
531, 296 Ill. 204. 


ae Weaver v. King, 31 Ohio Cir.Ct. 
19:9; 


16. Burden of proving circum- 
stances warranting extension of time 
for election see supra § 2384. 


17. Merchants’ Nat. 
bile v. Hubbard, 133 So. 
518, 74 A.L.R. 646. 


Read, 118 S.E. 117, 


129 N.E. 


Bank of Mo- 
723, 222 Ala. 


- 
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the owner to take, in Liew of his own property, the 


provision made for him in the will'® 
has filed a statutory renuneiation of 


den is on those who allege an equitable election to 


take under the will to establish 
proof,?® 


[§ 2407] (2) Admissibility, Tho 
that the widow was content with the terms of her 


husband’s will when it was made 


tending to show her subsequent attitude of mind to- 
Recitals in widow's will providing for 
distribution in aceordanee with terms of husband's 
will, if he should die before she did, are admissible 


ward 162° 


18 Mitchell vo Thompson, Cex, 
Civ. App.) 286 SW. 642 [rey on another 
point (Commn.App,) 292 SW. 862), 


fa] Community pro v—=Tf hus: 
band assumes (© dispose bY Will of 
entire tithe to community. property, 
burden is on those claiming under 
him to show that wite elected to take 
under will Mitehell wo Dron pson, 
CTeX.CIV.APD.) BST SW. G42 Trey On 
weer point (Comm App.) 292 SW, 


. 


1 Sehafenacker v. Beil, 180 NS, 
338, 320 TH. 81. 


20 Schubert wv. Baynholt, 18 NW, 
662, 177 Towa 282 


Qi. Emmert vy. Hill, 226 TWaAep 4 
228 BHmmert vo Ail, supra. 


a3 Wright v. Breekenridgs, 101 N, 
Wy. 111, 125 Towa 19%. 


24 See Appeal and Error Sy B83 
2877. 


85. See cases infra this note 


to} Bleetion widow to take un 
der husband's hela prowead byt 
@ Consent to husband's wilh with 
fair understanding of husband's prop 
erty, and after consaliation with Rim 
in making of it, TM re Lindauist’s Hs 
tate, 172 NOW. 121, 142 Mian OTL, 
(@) Declarations of widow expressing 
satisfaction with temns of wilh, Sehu- 
bert v. Barnholt, 158 NW, 
Towa 232. 
ing satisfaction with will made both 


682, ATT] Saag 
(3) Declarations express: | from Retessity for support of family, 


WILLS 


Where a widow 
the will, the bre 


their claim by 


elreumstaned 


is admissible as 


SONS WhO TKeeeived no Taterest moved 
away and did not protest, Job Hames 
Wome for Aged People vw. Reene, 101 
A. SYD, ST NI BWa, $09. C1) Probating 
Wushand’s will, and taking possession 
of lands under i Farmer wv Zinn, 


CREXKCOMMMB. ANDY ) WS QW. 192 fawk} 


CCIVAND) BWA SW, BOTS], CD Re- 
eoipt of inceme of estate as Hfe ten- 
ant under Wil Pabdbeldt yw Sehroe- 
ery, DUO NW, BSS, 202 Towa 689. (43) 
Revital In astrument made by execu- 
tor ang Widow electing one of alterna- 
tive provisions of with In re Vanat- 
ta’s Nstate, Ui aA. 323, 99 Nig. 339. 


fh} Rieotion widow te take un. 
der Ausbasd’s will held not proved 
RY: «© Conversations in “whieh 
widow stated provisions ef will bat 
Withont Geclaring her Purpose WIth 
yotoerence thoreta Tr re Heuberger’s 
Bstate, ISL NW, TPS, 191 Towa 49, 
(2) Deelarvations ef beines Satisfied, 
Jand living with her sons and their 
families at dierent times dering 


YAR, VVEh GOR living In his own house | 


OR the PYoperyy. Berrw vw Donald, 
1 280 NW, TQ4&S, 16S Towa T44. (3) Oc- 
eupation where statute requires fling 
J QF GoMsenk, and there is no evidence 


| thereat, Trish yw. Steeves, 184 NOW, 
| SSa, ASt Towa B88 (4) Receive of 


property less than disteibutive share 
under Staratea, ang ia ignorance of 
imignats Payre wy Faney, (Tex.Civ. 
}Apa) UTS SW, 798 () Taking pos- 
SOSsian Of Gmail Amount af Rorsonalty 


Reynoldis yy Reynolds, 29 ULC QB 


at time of execution of will, and after | (QaG) 223 


its probate. Dunn v, eyes CTX, 
CommepaApp.) 25 SW. 143 fred 
(Civ. App.) 234 S.W. 99}. (4) Declare. 
tions of intention followed by pexLitior | 
for letters of administration with will 
annexed. In re Emerson's Hsiate, 183 
N.W., 327, 191 Towa 900. (3) Declarm-.| 
tions and 
will as executrix in proving will and 
qualifying wnder it. Amagton ¥ 
MeCluer, 34 S.W.(2a) BF, $25 Mo. 1021, 
(6) Declarations of widow that i 
disposing of the property by her will 
she was acting in pursaance of a mre 
tual understanding between then. 


Hahn v. Dunn, (lowa) 247 NOW, 8%. / 


() Management of property as one! 
of executors of Will, and statements 
to coexecutor that she wanted the} 
Sreperky. to Bo. to her ARSBWaarnd’s hil. 
ren under Wilk Im re Caldertson’s 


©} RieoNen hustand to take 
) wader wife's wil Rel proved 
) €eolaration ia Imventory Aled by hus- 
jDand that he toak under wife's wilh 
| Wriehkt YW Wright, 179 NW, 20Q, 189 
| Towa 92), 


acts of person named oy wa Bleotion hashama to take 
we 


er wife's will @ BOS proved by 
QOHSERT tO Prowate af wil ang with- 
| Qrawal of objection thereta, MeGrath 
;W. Qua, 103 NUR. 995, 2S Mass. 27. 
} fe) Stee Rag wate Resdenes 
} Wa which confirmed te her her right 
of RowWer Im real estate im other states 
js held not to Rave consented to take 
. WSS THAR ORe-half Raterest, where how 
Save Ror One-half ualess she cansent- 
;oX TW take less by admitting mm let- 
tery that her hasdand might have giv- 


state, 215 N.W. Ti, 24 Towa 473.) em Rey less if he RAG ungerstoed the 


(8) Management of estate withort 
accounting to children, where 


gave widow life estate Im whols, with 
remainders to children, Prillips +. 
Phillips, 214 NW, 548, 204 Towa FS | 
(9) Occupation during life, receiving | 
rentals, and Goolarations of Mreatio | 
to take under wilh aArnolg % Liv 
ingston, 139 N.W. $27, 157 Towa 6ft, 


) Taw, awd That she werld be satisiied 


Wil | t@ Yeceive the Share he Ratended her 


te Rave. TLarved ~ Lareed@, 158 Po 3. 
@ Raa, 328 


BB See cases infra this note, 


ta) witow to 


Mectier 
AQAIAST bectanin’ wan held ban 


wed 


(10) Occupation and eajoyment of} der static making it the equivalent 
property under Will by widow ang ome} of an lection t take wader statute, 
son to whom remainder after mother's | Wiliams «© Campbdell, LIS BP. 10T4 $5 


life estate was devised, while other 


Por later oases, developments and changes Im the low see Annotations, same title and section number, 4 
‘ ; 


Rar, 81 fa U3 P. SQ, $4 Kan. 46). 


e; x . 
as tending te show an intention to take under 
will?* but not conclusive where it is shown that he 
will was exeented before his and that there was no — 
understanding between them for a joint testamen- 
tary scheme?? A receipt signed by the widow is ad-— 
uissible as showing an agreement as to election? 

[¥ 2408) (8) Suificiency. 
suticioney of evidence to aS gs ‘t findings of fact?4 
apply to evidence in support 
ficiary has elected to take under?® or against a will,?® 
or has waived his right to file an eleetion to take un- 
der the statute 2? 
ing to be an election with the recorder of deeds, and — 


) to dissent from will. 
Bank of Mobile v. Hubbard, 133 So. 


) used in paying charges against estate. — 
Ry | 56 SOW. (2a) $55. ; 
tablish 
, Ofer will for probate. Brame v. Read, — 


establsh husband’s election to take 
against . 
busband granting annuity to his son 


| the wife’s will. 


)with no evidence of surrender with 
‘Greene v. Greene, 


| BP 
pre 192 Mich. 466. 
Rys G) Faller to make election un- | 


preved by evidence of long acquaint- = 


The general rules as to 


a finding that a bene- | 
Filing of an instrument purport- | 


(2) Filing notice in probate court. 
Gorman vy, Gause, (Tex.Commn.Anvp.) 
a8 SW.(2a) 855 [af (Civ.App.) 86S 
W.(2a) 279). (3) Filing written re-— 
nunciation af will and bringing suit — 
for partition. Schaffenacker v. Beil, — 
150 N.B, 333, 320 Th. 3h. 


{Q) Bvidence hela not sufficient ‘ 
bar widow's right to take against will, 
—(1) Agreement with executor of es- — 
tate where widow not advised of her 
rights. BEichhorst v. Eichhorst, 252 — 
TLApp. 575 Laff 170 NEL 269, 338 The | 
183), (2) Antenuptial contract to> 
take under will where widow shown 
to be ignerant of its nature and terms. 
Tr re Gorbdack’s Estate, 96 Pa.Super — 
527. (3) Consent to will where shonaa 
not te Rave been given willingly and 
understandingly, Williams v. Sech- 
ler, 273 PB. 447, 127 Kan. 314. (4) Con- — 
wersations and declarations evidene- 
ine merely an intention in future not — 
Merchants’ Nat. 


T23, 2 Ala, 518, TA ATLAR. 646. 
Receipt of funds from executor © 
husband's will given to her without 
reservation, in absence of evidence 
that she accepted them as life tenant 
under will Im re Shelley’s Estate, © 
134 A. 468, 2ST Pa. 105 [modification 
refused 135 A. T40, 288 Pa. 11}. (6) 
Receipt of rents after filing of writ- 
ten renunciation in absence of evi- 
@ence that widow received them as 
life tenant under will, Schaffenacker | 
x, Beil, 150 NE. 333, 320 TM. 31. (7) 
Receint of rents from property of es- — 
tate where it appears that they were 


Gorman xy. Gause, (Tex.Commn.App.) 
{ec} Bvidence held sufficient to es. 
husbhand’s election to take 
willL—Failure of husband to — 
wus SE WT 136 Va. 219. 
{a} Bvidence held not sufficient to _ 


will—Contract signed by 


7 


out of his, the husband's, interest in 
his wife’s property, under misappre- 
hension that his wife’s will made pro-_ 
vision for himself, the husband hav- 
ing already ——_ his consent to- 

Watrous v. Watro f’ 
LOS NW. 439, 180 Iowa 884. be 


[oe] Bvidence hela sufi 3 
tablish sonm’s election to Sen pe 
mothers will—Holding under lease — 


intention to substitute bequest. — 


6 Newfoundl. 287. | 
Lamb v. Lamb, 158 NW. 863, 


{a} Execution of antenuptial — 
agreement waiving rights in oe "4 
other's estates understandingly is 


amee and Knowledge of each other’s 


-§§ 2408-2413] 


subsequent placing of the paper with other papers 
of the estate in the clerk’s office of the probate court, 
is not sufficient evidence of its filing in the clerk’s 
office as required by statute, and of its filing within 
the statutory time.?§ 


[§ 2409] f. Questions of Law and Fact. Whether 
the evidence shows an intention to elect to take un- 
der will or statute is a question of fact,?® and should 
be submitted to the jury if there is any evidence to 
support the issue.2° Where there is an entire ab- 
sence of evidence to support a claim to take against 
the will, the question of election is one of law.*! The 
question whether an election, when made, operates as 
an estoppel under the circumstances is one of law.?? 


[§ 2410] g. Instructions. A charge that the fact 
that the wife permitted the husband’s property, oth- 
er than the community property, to be divided among 
his legatees and devisees, would not itself show that 
she elected to take under the will, was erroneous, as 
being on the weight of the evidence.*® 


[§ 2411] 7. Conditional Election. Under a stat- 
ute authorizing an election at any time within one 
year of probate, the election must be absolute, not 
contingent or conditional;?* but an election to re- 
nounce a will, made conditional upon a subsequent 
event, is effective if the renunciation becomes abso- 
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lute within the period allowed by statute for making 
the renunciation.*® One cannot elect to take under 
the will upon condition that the distribution be oth- 
erwise than is provided for in that instrument,*® or 
upon condition that rights under an antenuptial 
agreement shall not be prejudiced thereby,?* and an 
election conditional upon a certain construction of 
the will has been held insufficient.28 An agrecment 
to take under the will on conditions named therein if 
based on a consideration insufficient in law does rot 
bind the widow.®® 


[§ 2412] 8. Amendment of Election. Where a 
husband, has full knowledge of the extent of his 
wife’s estate, of the provisions of her will and of the 
character of the paper he signs in making his election 
to take under the will, his petition for leave to take 
against the will will be dismissed ;#° but where a hus- 
band seeks not to revoke his election, but to make 
it effective by changing words therein which were er- 
roneously included, his petition to amend will be 
granted if no rights of third persons have interven- 
ed.4t 


[§ 2413] 9. Revocation of Election—a. Right To 
Revoke—(1) In General. Where an election has 
been made, revocation will not be permitted in ab- 
sence of grounds justifying the change,*? and where 


property. Lamb v. Lamb, 158 N.W. 
863, 192 Mich. 466. 


28. Daudt v. Musick, 9 Mo.App. 
169. 
29. Ga.—Johnson v. Ellis, 158 S.E. 


39, 172 Ga. 435. 


Mass.—McGrath v. Quinn, 105 N.E. 
555, 218 Mass. 27. 


Pa.—Zimmerman v. Lebo, 24 A. 
1082, 151 Pa. 345, 17 LR.A. 536. 


Tex.—Gorman v. Gause, (Commn. 
App.) 56 S.W.(2d) 855 [aff (Civ.Avp.) 
36 S.W.(2d) 279]; Farmer v. Zinn, 
(Commn.Apn.) 276 S.W. 191 [aff (Civ. 
App.) 261 S.W. 1073]; Dunn v. Vin- 
yard, (Commn.Anvv.) 251 S.W. 1043 
[mod (Civ.App.) 234 S.W. 99]; Wichi- 
ta Valley Ry. Co. v. Somerville, (Civ. 
App.) 179 S.W. 671. 

Ont.—Walmsley v. Walmsley, 29 
UC. QsB 214. 

sO. Dunn v. Vinyard, (Tex.Commn. 
App.) 251 S.W. 1043 [mod (Civ.App.) 
234° S.W. 99]. 

Sl. In re James’ Will, 116 N.E. 
1010, 221 N.Y. 242 [rearg den 117 N.E. 
UOT2) 221 NAY. *636%. 

22. Zimmerman v. Lebo, 24 A. 1082, 
151 Pa. 345, 17 L.R.A. 536. 


$3. Mayo v. Tudor, 12 S.W. 117, 
74 Tex. 471. 


34. Kramer v. Crosby, 165 N.E. 686, 
266 Mass. 525. 


85. McCallister v. Brand’s Heirs, 
11 B.Mon. (Ky.) 370. 
la] Conditioned on widow’s death 


within three months.—Where a hus- 
band in his will provided for his wife 
and children, discriminating in a por- 
tion of his will in favor of his sons 
and against his daughter, but giving 
the widow a power to distribute cer- 
tain shares of stock by her will if 
exercised within three months, and 
the widow in fear of death within the 
three months not only exercised the 
power by bequeathing the stock to the 
daughter, but also renounced the 
will, such renunciation to take effect 
only on condition that her exercise 
of power failed because of the three 


month limitation period, such renun- 
ciation became effective on the wid- 
ow’s death within the three months, 
giving to the daughter her mother’s 
share of the father’s estate under the 
renunciation. McCallister v. Brand, 
11 B.Mon. (Ky.) 370. 


36. In re Powell’s Estate, 
421, 225 Pa, 518. 


[a] Widow’s election to take un- 
der will if made to include her own 
children.—A testator divided his re- 
siduary estate into six equal parts, 
giving one part to his second wife 
and the other five to his five children 
by his first wife. Subsequently two 
children were born by his second wife, 
but he died without changing his will. 
An election by the second wife to 
take under the will on condition that 
the estate be divided into eight parts 
of which her own children should each 
receive one equally with the other 
children and herself was invalid and 
might be thereafter disregarded by 
her. In re Powell’s Estate, 74 A. 421, 
225 Pa. 518. 


37. In re Coane’s Mstate, 16 Pa. 
Dist.&Co. 667. 


88. Stearns v. Bemis, 70 N.E. 44, 
185 Mass. 196, 199; Applegate v. 
Smith, 31 Mo. 166. 


“The statute permits the filing of a 
waiver at any time within a year aft- 
er the probate of the will. It con- 
templates a writing whose meaning is 
clear and whose effect is to waive the 
provisions of the will. It assumes 
that the executors will then. know 
whether the estate is to be settled ac- 
cording to the provisions of the will 
or according to the law applicable 
When a waiver has been filed. Upon 
the contention of the widow in this 
case, a writing may be filed which will 
suspend the settlement of the estate, 
and leave everybody uncertain for a 
long time whether there is or is not 
a waiver. The writing filed in the 
present case does not purport to be 
an absolute waiver. It is a claim of 
a right to file a writing which shall 
leave undetermined the question 
whether the widow will waive the 
provisions of the will until it shall 
be decided what the law applicable to 


74 A; 


this will would be if an absolute waiv- 
er-were filed. The filing of this writ- 
ing was, therefore, of no _ effect.” 
Stearns v. Bemis, supra. 


[al Blection to take effect if it 
should be determined that hushand 
died intestate as to certain land.— 
Where, by a will executed in Ken- 
tucky, a testator devised to his wife 
his whole estate, real, personal, and 
mixed, “wherever situate,” and after 
the date of the will the testator ac- 
quired land in Missouri, it was held 
that the title to such land passed to 
the widow under the will and was not 
divested by a deed of election execut- 
ed by the widow, declaring that in 
case it should be determined that her 
husband died intestate as to such 
land she elected to take one half 
thereof subject to debts. Applegate 
v. Smith, 31 Mo. 166. 


39. Wilson v. Jarrell, 112 A. 921, 
137 Md. 558. 


[a] Where widow executed instru- 
ment accepting provisions of will in 
lien of dower, etc., provided she 
should be given extra meat and lard, 
then on the testator’s farm, if such 
meat and lard were a part of the pro- 
visions which would not, under the 
statute, be included in the inventory, 
but be laid up for consumption of the 
family, and the instrument referred 
only to such interest or right as the 
widow had thereto aS a member of the 
family, it was without consideration 
to support it. Wilson v. Jarrell, 112 
AS O27 ts Nd: bbs. 


49. O’Brien’s Estate, 93 A. 1064, 
Brcrp aes 849. See also infra §§ 2413- 


Shi ies Palmer’s Estate, 24 Pa.Dist. 
[a] “Curtesy’” where there is no 


real estate may be changed to ‘de- 
manding such share and interest in 
her estate as she can, when surviving, 
elect to take against his will in his 
sence: Palmer’s Estate, 24 Pa.Dist. 


42. Cal.—;In re Wyss’ Estate, 
P; 100, 112. .Cal.App: 487. 


Ill.—Richardson v. Trubey, 95 N.B. 
O11, 200° LIT. 
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the statute limits the time within which election is 
permitted, revocation cannot be made after the lapse 
of the statutory period on any grounds other than 
fraud;*? but on proper grounds and with the con- 
sent of a court of equity,** and provided there are no 
intervening rights of third persons to be prejudiced 
thereby,*> an election may be withdrawn or revok- 
ed,*® as where it was made without full and ade- 
quate knowledge of the estate, its character, value, 
and the debts against it,47 or where there has been 
an election to take under the will and the provision 
in the will fails,*® or the will itself proves invalid,‘® 
or where the election was conditional and the condi- 
tion has not been fulfilled;°° but an election by an 
imsane widow, not retracted by her in a lueid interval 
or by her guardian, is binding on her.®! The right to 
revoke an election is personal to the one by whom the 
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election was made,°? and cannot be exercised by his 


Towa.—Ashlock v. Ashlock, 1 N.W. 
$94, 3 N.W. 131, 52 Iowa 319. 


Kan.—West v. West, 185 P. 4, 105 
Kan. 523. 


Ky.—Craven v. 
406, 181 Ky. 428. 


Pa.—In re O’Brien’s Estate, 93 A. 
1064, 248 Pa. 349; In re Johnson’s Es- 
tate, 90 A. 928, 244 Pa. 600 


Tex.—Ellis v. Scott, (Civ.App.) 58 
S.W.(2d) 194, 196; Farmer v. Zinn, 
(Civ.App.) 261 S.W. 1073 [aff (Commn., 
App.) 276-S.W. 191]. 


“The doctrine of election, as applied 
to remedies and interest in property, 
is a wholesome and salutary one. It 
‘allows a choice to a beneficiary, and 
is a right of value, but it should not 
pe used in such a manner as to vex 
and harass others concerned, and as 
a@ means of exploiting an estate and 
depriving others of their rights. 
Such election should not be one that 
every varying emotion of the party 
should be able to change the result 
af, to the harm of others. In this 
case, to allow the wife to repudiate 
the will, obtain her allowance under 
the statute as a widow, and then go 
in and obtain the bequests made to 
her in the repudiated will, would be 
rank injustice.’”’ Ellis v. Scott, su- 
pra. 


43. See infra § 2419. 


44, Craven v. Craven, 205 S.W. 406, 
181 Ky. 428. 


45. See infra §§ 2416, 2417. 
46. Ga.—Hill v. Hill, 15 S.E. 674, 
88 Ga. 612. 


Ky.—McCallister v. Brand’s Heirs, 
11 B.Mon. 370. 


Mass.—Mayo v. Merritt, 107 Mass. 
05. 


Craven, 205 S.W. 


Mo.—Spratt v. Lawson, 75 S.W. 642, 
176 Mo. 175; Register v. Hensley, 70 
ne 189; Bretz v. Matney, 60 Mo. 
444, 

Pa.—Schweitzer’s Estate, 4 Lanc.L. 
Rev. 369 

S.C.—Snelgrove v. Snelgrove, 4 S.C. 
Kq. 274. 

Hng.—Wake v. Wake, 3 Bro.Ch. 255, 
29 Reprint 521, 1 Ves.Jr. 335, 30 Re- 
print 872; Rumbold v. Rumbold, 3 
Ves.Jr. 65, 30 Reprint 896. 


47. See infra § 2415. 


48. Manice v. Manicé, 1 Lans. (N. 
Y.) 348 [mod on other grounds 43 N. 
oe BUSS wGISt vas Cattell a2 9S: OlnIG: 


49. Truett v. Funderburk, 20 S.E. 


260, 98 Ga. 686; Leach v. Prebster, 
39 Ind. 492. 

50. Richart v. Richart, 30 Iowa 
465; Wilson v. White, 17 N.C. 29; 
Rouss v. Rouss, 111 S.E. 586, 90 W. 
Va. 646. 

51. Brown v. Hodgdon, 31 Me. 65. 

52. Eltzroth vy. Binford, %1 Ind. 
455. 

53. Stoepler v. Silverberg, 119 S. 


W. 418, 220 Mo. 258. 


54. Fergus v. Schiable, 135 N.W. 
448, 91 Neb. 180. 


55. WBichhorst v. Eichhorst, 252 Ill. 
App. 575 [aff 170 N.B. 269, 338 Ill. 
185]; Whitesell v. Strickler, 78 N.E. 
845, 167 Ind. 602, 119 Am.S.R. 524 
{superseding (App.) 73 N.H. 153]; 


Morrison v. Morrison’s Widow, 2 Dana 
Ciay ios 


5G. Nick ov. 
195 Towa 351. 


57. Mayrand v. Mayrand, 61 N.B. 
1040, 194 [ll. 45 [aff 96 Ill.App. 481]. 


58. Cross references: 


Failure to elect caused by ignorance 
see supra §§ 2381, 2385. 


Ignorance or mistake as ground for 
extending time for election see Su- 
pra § 2384. 


Knowledge necessary to make bind- 
ing election see supra § 2392. 


59. Ill—Hanson v. Clark, 246 Il. 
App. 496. 


Iowa.—Nick v. Nick, 189 N.W. 829, 
195 Iowa 351. 


La.—Succession of McRacken, 110 
So. 645, 162 La. 443. 


Mass.—Porter v. Spring, 
52, 54, 250 Mass. 88. 


Ohio.—Davis v. Davis, 11 Ohio St. 
386; Wanzer v. Widow, Heirs & Dev- 
isees, 2 Ohio Dec. (Reprint) 328, 2 
West.L.Month, 426. 


Pa.—Wheeler’s Hstate, 1 Pa.Dist.& 
Co. 405. 


Va.—Wasgegoner v. Waggoner, 68 S. 
E. 990. 


“The simple mistake of only one 
party to a written contract as to its 
contents or legal effect in the absence 
of misrepresentation, fraud or duress 
does not amount to a mutual mistake 
such as alone, in cases of that nature, 
warrants the interposition of equity 
to reform or relieve against the con- 
sequences of the contract as written. 
. . . That principle is not relevant 
to the facts of the case at bar, be- 
cause the plaintiff was the only party 
to the execution and filing of the elec- 


Nick, 189 N.W. 829, 


145 N.E. 


W. 662, 


oo? 
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or her heirs,5* or administrator.54 


[§ 2414] (2) Election Induced by Fraud or Undue 

Where an election has been induced by 
fraud,®® or undue influence,®® or where the.release of 

_ her rights under the statute has been obtained from 
the widow under cireumstances showing lack of good 
faith,®’ the party electing or releasing is entitled to 
rescind upon discovery of the facts. 


[§ 2415] (3) Election Made under Mistake or 
Through Ignorance.®§ 
mistake,®° or ignorance of the facts,®° such as provi- 
sions of the will,°* the amount of the estate,°? or the 
legal rights of the party entitled,°* may be revoked, 
especially where election was made soon after pro- 
bate of the will without opportunity to obtain all 


An election made through 


tion to claim curtesy although the 
interests of others might be affected 
by a completed election.” Porter v. 
Spring, supra. ‘ 


60. Nick v. Nick, 189 N.W. 829; 
195 Iowa 351; Succession of McRack- 
en, 110 So. 645, 162 La. 443; Sims v. 
Billings, 18 P.(2d) 1077, 162 Okl> 35" 
18 B.(2d) 1084, 162 Okl. 51. 


61. U>S..v. Duncan, 25 F.Cas:Noz 
15,002, 4 McLean 99. 


62. Goodrum vy. Goodrum, 20 S.W. 
358, 56 Ark. 532; Richardson v. Jus- 
tice, 34 S.H. 441, 125 N.C. 409; In re 
McCutcheon’s Estate, 128 A. 843, 283 
Pa. 157; In re Young’s Estate, 51 A. 
1036; 202 Par4381> In re Colvin’s ths 
tate,.2 Lack.Leg.N. (Pa.) 242; Wheel- 
er’s Estate, 1 Pa.Dist.&Co. 405. 


63. U.S—U. S. v. Duncan, 25 F. 
Cas.No. 15,002, 4 McLean 99. 


Conn.—Ewvans’ Appeal, 51 Conn. 435. 


Del.—In re McFarlin, 75 A. 281, 9 
Del.Ch. 430. 


Ill.—Hichhorst v. Hichhorst, 252 Tl. 


App. 575 [aft 170 “N:E. 269,°333 ue 
rere Hanson v. Clark, 246 Ill.App. 
96. 


Ind.—Garn v. Garn, 35 N.E. 394, 135 - 
Ind. 687. 


Iowa.—Wohlers v. Griesse, 161 N. 
179 Iowa 629. 


N.J.—Job Haines Home for Aged 
People v. Keene, 101 A. 512, 87 N.J.Ea. 
Bes Macknet v. Macknet, 29 N.J.Eq. 


Pa.—In re McCutcheon’s Estate, 
128 A. 843, 283 Pa. 157; Wheeler’s Es- 
tate, 1 Pa.Dist.&Co. 405. 


Tex, Bumpass __ v. 
(Commn.App.) 285 S.W. 272 


Va.—Wagegoner v. Waggoner, 68 8S. 
E. 990, 111 Va. 325, 30 L.R.A.N.S. 644. 


[a] Erroneous advice of counsel.— 
When a widow elects to take her dow- 
er rights in lieu of the provision in the 
will, being misled as to the nature of 
her dower rights through erroneous 
advice of counsel, she may be allow- 
ed to retract her election, when no 
rights acquired subsequently thereto 
will be injuriously affected by a re- 


Johnson, 


traction, In re McFarlin, 75 A. 281, 
9 Del.Ch. 480. 
[b] Belief as to liability for mort- 


gage.—A widow is entitled to with- 
draw her election to take under her 
husband’s will because of her mis- 
taken belief at the time of electing 
that the mortgage on the property de- 
waned to Pe Ou ane paid from the 
residuary estate. ohlers v. Griesse 
161 N.W. 662, 179 Lowa 629. : 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2415-2420) 


necessary information,®* provided no interested per- 
son has changed his position in reliance upon the 
election to such an extent as to make it inequitable to 
permit the withdrawal thereof;*> and where the 
statute does not require election until expira- 
tion of a fixed time from the testator’s death, an 
election within the period made in ignorance and 
noncompliance with statutory requirements will be 
set aside in favor of a subsequent valid election.®® 
An election made by a widow with full knowledge of 
the facts and of the law so far as it affected her own 
rights cannot be revoked by her on the ground of 
misapprehension as to the consequences of her act so 
far as it affected her children.*? 


[§ 2416] (4) As Affected by Contract Rights and 
Rights of Third Persons—(a) Contract Rights. 
Where an election is itself the subject matter of a 
contract, a revocation by the party electing in viola- 
tion of his contract obligation will not be permit- 
ted;°* but a revocation will be permitted after the 
executor’s repudiation of the condition on which the 
election was made.°® 


[§ 2417] (b) Rights of Third Persons. An elec- 
tion cannot be revoked where the result of revocation 
would be to injuriously affect third persons who have 
altered their position or acquired rights in reliance 
upon the election originally made,*° as, for example, 
by purchasing the land in fee from the person who 
made the election;*! but the fact of injury resulting 
therefrom,’? and its substantial character,’® must 
be established to preclude the right to revoke. A 
statute denying the right to reveke if “the rights of 
third persons acting bona fide upon her election will 
be disturbed or prejudiced thereby,” is not available 
to legatees under the will.7* 


[§ 2418] (5) As Affected by Filing or Recording 
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of BElection.7> Where an election has been filed in 
court it cannot be withdrawn or revoked’® without 
an order of court permitting such action.77 <A farl- 
ure to file an election in the proper court, or to index. 
or record the election in the deed book at the registry, 
of deeds, as required by statute, is ground for revo- 
cation, even though entered in the office of recorder 
of deeds for recording,*® and it has been held that 
an election made to the wrong officer and recorded 
might be set aside on application to a court of eq- 
uity;*® but incorrect indexing does not condemn am 
election even though the statute provides that the 
election shall be indexed in a certain way.®° 


[§ 2419] b. Time for Revocation. A revocation 
of an election must be made promptly upon the dis- 
covery by the party who made the election of the 
facts or circumstances constituting ground there- 
for;*! and where the time within which an election 
must be made is limited by statute,®? an election can- 
not be revoked in the absence of fraud after the ex- 
piration of such time,*? even though made under 
misapprehension where the mistake was discovered! 
before the lapse of the statutory period and no at- 
tempt made to revoke until after the termination of 
the period ;*4* but within the statutory period an elee- 
tion to take under the will may be changed to an elec- 
tion to take against the will if rights of third per- 
sons are not adversely affected thereby,®® and there is 
authority for the right to revoke after lapse of the 
statutory period where the election was made under 
misapprehension and without negligence, and there 
has been no distribution of the estate when petition 
for leave to revoke is made.®® 


[§ 2420] c. Return of Money or Property Receiv- 
ed. The general rule is that one who secks to re- 
scind an election once made must return any money 
or property which he or she has received pursuant te 


64. Hill v. Hill, 15 S.E. 674, 675, N.C.—Yorkly v. Stimson, 1 S.E. 452, | Co. 745. 
88 Ga. 612. 97 N.C. 236. 79. Mellinger v. Mellinger, 76 N.E. 
“The policy of our law zoubldls ial a oe Se aioe Estate, * Lanc. | 615, 73 Ohio St. 221. 
a widow should be required to deter- -Rev. 369. , 
mine hastily whether or not she will ’ ; 80. In re Dalsen’s Estate, 165 A. 
A “ 71. Dundas v. Hitchcock, 12 How.| 6, 310 Pa. 190. 
elect to take a legacy in lieu of hex (U.S.) 256, 13 L.Ed. 978 ; 
dower and year’s support. She should DAS NG ine te ; Sie Hiv. Ea, (1S: See 667 4a ss 
be allowed ample time and opportuni- 72. Hanson v. Clark, 246 Ill.App.] Ga. 612; Whitesell v. Strickler, 73 N-. 
ty to obtain all necessary informa- | 496; Nick v. Nick, 189 N.W. 829, 195] EH. 845, 167 Ind. 602, 119 Am S.R. 524 
tion, and to consider the question | Iowa 351; Sims v. Billings, 18 P.(2d) | [superseding (App.) 73 N.E. 153]; 
fully and carefully so as to act de-|1084, 162 Okl. 51; Appeal of Sims’|} Wanzer v. Widow, Heirs & Devisees, 


liberately and advisedly.” is RUSl shi 


Hill, supra. 


65. See infra §§ 2416, 2417. 
66. Dolby’s Est., 25 Pa.Dist. 1028. 
67. In re Baily’s Estate, 132 A. 343, 


285 Pa. 408. 
68. Langley v. Mayhew, 6 N.E. 317, 
SEN- Ea Lod,, 10% 1nd. 98. 
69. Wilson v. Jarrell, 
137 Md. 558. 
70. U.S.—Dundas v. Hitchcock, 12 
How. 256, 271, 13 L.Ed. 978. 
Ark.—Goodrum v. Goodrum 20 S.W. 
353, 56 Ark. 532. 


Cal.—In re Dunphy’s Estate, 81 P. 
315, 147 Cal. 95; In re Wyss’ Estate, 
297 P. 100, 112 Cal.App. 487. 


Del.—In re McFarlin, 75 A. 281, 9 
Del.Ch. 430. 

Ill.—Ward v. Ward, 25 N.E. 1012, 
134 Ill. 417. 

Ind.—Dudley v. Pigg, 48 N.E. 642, 
149 Ind. 363. 


N.Y.—Leonard. v. 
Edw. 206. 


112 A. 921, 


Crommelin, 1 


Estate, 18 P.(2d) 1077, 162 Okl. 35. 


73. Owens v. Andrews, 131 P. 1004, 
1006, 17 N.M. 597, 49 L.R.A.N.S. 1072. 


“We think that the principle of law 
precluding the revocation of an elec- 
tion is necessarily the doctrine of 
estoppel, and that there can be no 
estoppel where there is no injury.” 
Owens v. Andrews, supra. 


[a] Speculative injury.—Where the 
injury claimed to result from revoca- 
tion is too speculative to come within 
the class of injuries which might op- 
erate as an estoppel, the election may 
be revoked. Owens v. Andrews, 131 
cae RING M5 97,064 9 Ta RRACN: S: 


74, McNair v. Rabun, 126 S.E. 9, 
159 Ga. 401. 


75. Filing and recording of elec- 
tion see supra § 2388. 


76. Coles v. Terrell, 44 N.E. 391, 


162 Ill. 167; Davis v. Davis, 11 Qhio 
St. 386. 
77. Coles v. Terrell, 44 N.E. 391, 


162 Il. 
78. 


167. 
Mitchell’s Hstate, 12 Pa,Dist.& 


2 Ohio Dec. (Reprint) 323, 2 West.tn 
Month. 426; Mitchell’s Estate, 12 Pa. 
Dist.&Co. 745. 

82. See supra §§ 2378-2381. 


83. Ark.—Goodrum y. Goodrum, 28 
S.W. 353, 56 Ark. 532. 


Ind.—Garn v. Garn, 35 N.10. 394, 135 
Ind. 687. 


Ky.—Brown’s Ex’r v. Brown, 58 Ss. 
W. 9938, 22 Ky.L. 840. 


Mo.—Register v. Hensley, 70 Ma 
189; Bretz v. Matney, 60 Mo. 444. 


N.Y.—In re Zweig’s Will, 261 N.Y 
S. 400, 145 Mise. 839. 


N.C.—Richardson vy. Justice, 34 S.E.. 
441, 125 N.C. 409. 


Pa.—In re Daub’s Estate, T57 A. 
908, 305 Pa. 446, 81 A.L.R. 735. 
84. In re Salomon’s Estate, 146 A. 


891, 297 Pa. 299. 


85. Dick v. Taylor, 261 P. 579;.124' 
Kan. 646; Williams*yv. Williams, 170 
S.W. 490, 161 Ky. 55. 


86. Evans’ Appeal, 51 Conn. 435. 
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such election,** although it has been held otherwise 
where the amount received by the widow under the 
will was the same®® or less8® than that to which she 
was entitled by statute. 


[§ 2421] d. Effect of Revocation. The revocation 
of an election restores the party to his or her orig- 
inal rights;°° notwithstanding the interests of leg- 
atees under the will will be prejudiced thereby,°! 
legatees not being within the protection of the stat- 
ute which provides that rights of third persons act- 
ing bona fide upon her election shall not be disturb- 
ed or prejudiced by her revocation thereof ;°? but 
where the widow repudiates the will after having re- 
ceived thereunder more than her statutory allowance, 
she cannot thereafter recover her allowance.9? A 
will which is void because of its provisions as to the 
testator’s widow cannot be rendered valid by the 
election of the widow to take under the statute in- 
stead of under the will.°¢ 


[§ 2422] e. Equitable Relief against Election— 
(1) Actions in General. In a proper case relief 
against an election made unadvisedly may be afforded 
by a court of equity,®® or by the probate or orphans’ 
court, where it has been given equity powers.°® 


[§ 2423] (2) Defenses. Revocation of election to 
take under a will is not barred by accepting appoint- 
ment as executor under the will,®’ or by accepting 
benefits thereunder where received as trustee for an- 
other.°® Revocation is not barred by laches where no 
one suffered by the delay and it is not unreasonably 
long ;®° nor is revocation of a widow’s election to take 
against her husband’s will by her executor barred by 
laches where the executor did not know of the elee- 
tion until some days after the widow’s death, and 
brought action within a reasonable time after discov- 


93. 
92 Am.D. 330. 


87. Steele v. Steele’s Adm’r, 64 Ala. 
438, 38 Am.R. 15; Adams y. Adams, 
39 Ala. 274; Hill v. Hill, 15 S.E. 674, 


88 Ga. 612; Job Haines Home for] 1499 Wich. 510. 


WILLS 


Ratliff v. Baldwin, 29 Ind. 16, 


ery.' Where the guardian of an insane husband ex- 
ercises his ward’s right to elect to take against the 
wife’s will, but unlawfully in the interest of others 
than his ward, the guardian’s executor is not debar- 
red from suing in equity to have the election revoked 
by the fact that he might make the same claim in de- 
fense to an action by the husband’s administrator for 
amount alleged to be due under such election.? 


[§ 2424] (3) Parties. Where the guardian of an 
insane widow had elected to take against her hus- 
band’s will, and shares of husband’s children would 
be swept away by such action, the children are prop- 
er parties plaintiff to an action to set aside the elec- 
tion.§ 


[§ 2425] (4) Pleading. .A bill to set aside an 
election must set forth the grounds entitling plaintiff 
to equitable relief,* as, for example, reliance on mis- 
representations inducing an election to take under 
the will,® or ignorance of rights,® or mental and phys- 
ical incompetence and inability to understand the 
nature and consequences of an election.” 


[§ 2426] (5) Evidence. Presumptions and bur- 
den of proof. The presumption of knowledge of the 
contents of an instrument by the one signing it has 
no application to a case where election is sought to 
be set aside on ground of mistake. Where plain- 
tiff bases his right to rescind acceptance of a gift 
under a will on ignorance of his rights under a deed 
patting him to an election between will and deed, 
the burden is on him to prove his ignoranece.® 


Admissibility. In a widow’s suit to set aside an 
election to take under will awarding her only a small 
annuity, books of a business are admissible as bear- 
ing upon the disparity in value of the annuity receiv- 


99. Porter v. Spring, 145 N.E. 52, 
250 Mass. 83. 


[§§ 2420-2426 © 


Aged People v. Keene, 101 A. 512, 87 
N.J.fq. 509; Wanzer v. Widow, Heirs 
& Devisees, 2 Ohio Dec. (Reprint) 323, 
2 West.L.Month. 426. 


[a] Note for legacy.—Where a 
widow accepted a legacy in lieu of 
her dower and year’s support and took 
the executor’s personal note in satis- 
faction of the legacy, she must return 
the note to the maker on rescission 
of her election. Hill v. Hill, 15 S8.E. 
674, 88 Ga. 612. 


88. Register v. Hensley, 70 Mo. 
189. 
89. Dorsey v. Dorsey, 140 So. 540, 


548, 224 Ala. 496. 


“Tf upon an accounting her distribu- 
tive interest in the estate is greater 
than any benefits received under the 
will, so that it becomes a mere mat- 
ter of charging the sums received 
against her distributive share, no oc- 
casion for restoring the fund arises. 
Equity would not require the useless 
formalities of turning back the fund 
to be followed by payment to her of 
a like amount as part of her exemp- 
tions, or of her distributive share in 
the estate.” Dorsey v. Dorsey, supra. 


$0. Wanzer v. Widow, Heirs & 
Devisees, 2 Ohio Dec. (Reprint) 323, 
2 West.L.Month. 426. 

91. McNair v. Rabun, 126 S.E. 9, 
159 Ga. 401. 


92. McNair v. Rabun, supra. 


95. 


94. Dean v. Mumford, 61 N.W. 7, 1. Whelan v. McNally, 178 N.E. 
741, 277 Mass. 391. 
U.S.—Eddy v. Eddy, 168 F. 590, 2. Dolbeare v. Dowser, 149 N.E. 
93 C.C.A. 586 [cert den 29 S.Ct. 699, | 626, 254 Mass. 57. 
3. Primeau v. Primeau, 297 S.W. 


214 U.S. 518, 53 L.Hd. 1065]. 


Ala.—Dorsey v. Dorsey, 140 So. 540, 
224 Ala. 496; Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 7238, 222 
Ala. 518, 74 A.L.R. 646; Adams v. 
Adams, 39 Ala. 274, 603. 


Ill.—WHichhorst v. Hichhorst, 252 Il. 
rie 575 [afl 1:70) N.Pi 269, 838" 111. 


Ky.—Craven v. Craven, 205 S.W. 
406, 181 Ky. 428. 
Mass.—Porter v. Spring, 145 N.E. 


52, 250 Mass. 83. 


Mo.—Primeau v. Primeau, 297 S.W. 
882, 317 Mo. 828. 


Ohio.—Mellinger v. Mellinger, 76 N. 
E. 615, 73 Ohio St. 221; Davis v. Da- 
vis, 11 Ohio St. 386. 


96. Evans’ Appeal, 51 Conn. 435; 
In re McFarlin, 75 A. 281, 9 Del.Ch. 
430; Green v. Saulsbury, 33 A. 623, 
6 Del.Ch.. 3715) Dick. v Laylor, 261. 2. 
579, 124 Kan. 646; In re Osborne’s Hs- 
tate, 161 P. 601, 99 Kan. 227; Town of 
Raymond y. Goodrich, 116 A. 388, 80 
Nee 205. 


97. Dick v.. Taylor, 261 P. 579,124 
Kan. 646. 


98. Merchants’ Nat. Bank of Mo- 
bile v. Hubbard, 133 So. 7238, 222 Ala. 
518, 74 A.L.R. 646. 


382, 317 Mo. 828. 
4 See cases infra this section. 


5. Burden v. Burden, 40 N.E. 1067, 
141 Ind. 471, 1 Prob.Rep.Ann. L170. 


[a] The complaint in an action to 
Set aside an election by the widow to 
take under the will, as fraudulently 
procured, should show that she de- 
Sires to renounce the provisions made 
for her by the will and to elect to 
take under the law, but is prevented 
from so doing by the election fraudu- 
lently procured, a copy of which elec- 
tion should be made a part of the com- 
plaint, and should aver that she re- 
lied upon the fraudulent representa- 
tions made to procure her election, 
and believed them to be true, and that 
they were in fact false. Burden v. 
Burden, 40 N.E. 1067, 141 Ind. 471, 1 
Prob.Rep.Ann. 170. 


6. Bumpass’ v. Johnson, (Tex. 
Commn.App.) 285 S.W. 272 [rev (Civ. 
App.) 275 S.W. 1108, and reh den 
(Commn,App.) 287 S.W. 243]. 


7. Whelan v. McNally, 178 N.E. 
741, 277 Mass. 391. 


8. Porter v. Spring, 145 N.E. 52, 
250 Mass. 83. 


9. Horne v. Lewis, 129 S.H. 95, 16 
Ga. 824. : 


For later cases, developments and changes in the law see Annotations, same titlc and section number. 


§§ 2426-2429] 


ed and the widow’s statutory rights.1° In suit to set 
aside his claim for curtesy on ground of mistake, the 
husband is entitled to have admitted evidence of con- 
versations between himself and his attorney leading 
to the mistake.11 


Sufficiency. The general rules as to sufficiency of 
evidence to support findings in equity!? apply to evi- 
dence in support of an order of court setting aside the 
widow’s election to take under?® or against the will,!4 
or ae to set aside the election to take under the 
will.t 


[§ 2427] (6) Questions of Fact. Whether suffi- 
cient cause for withdrawal by widow of her waiver of 
the provisions of her husband’s will and release of 
dower and homestead rights is a question of fact, not 
of law. 


[§ 2428] (7) Findings and Appeal. A finding by 
the trial court that the widow did not realize the sie- 
nificance of her signing a waiver of her husband’s 
will is sufficient to establish insanity invalidating 


10. Eddy v. Eddy, 168 F. 590, 93 C. 
C.A. 586 [cert den 29 S.Ct. 699, 214 


U.S. 518, 53 L.Ed. 1065). ae 
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741, 277 Mass. 391. 
In re Isaac’s Estate, 189 N.W. 
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waiver.’7 An election by a guardian ad litem acting 
for his ward may be set aside on appeal from final 
decree of distribution if the guardian was erroneous- 
ly appointed.t8 An action by a widow to set aside 
her election to take under will in no way depends on 
the decedents’ estates act, but rather on the stat- 
utes of descent, and provisions in the former act re- 
lating to time within which transcript of appeal must 
be filed do not apply thereto.1® 


[§ 2429] 10. Effect of Election—a. On . Party 
Electing—(1) In General. In the absence of an ef- 
fective revocation,?° an election, if valid,?! is bind- 
ing upon the person making it,?* and upon all elaim- 
ing under him,?* except a bona fide purchaser of the 
title without notice of the equity against it;?* re- 
gardless of lack of business acumen in eleeting,?° of 
ignorance of law if the facts are known,?°® and of rel- 
ative values of properties taken and surrendered.?7 
Where one has elected to take under the will, he must 
conform to all its provisions?® and conditions,?® and 
cannot make any additional claim upon the estate of 


26. Waggoner v. Waggoner, 68 S.E. ° 
990, 111 Va. 325, 30 L.R.A.N.S. 644. 


27. 


11. Porter v. Spring, 145 N.E. 52, 
250 Mass. 83. 


12. See Appeal and Error §§ 2867, 
2868. 


13. See cases infra this note. 


[a] Letters of widow held to show 
ignorance of facts on which her elec- 
tion to take under will was based and 
to justify order setting it aside. Ohio 
Merchants’ Trust Co. v. Conrad, 181 
N.E. 274, 42 Ohio App. 150. 


{[b] Reading will to widow only 
once where provisions complex and 
difficult to understand held sufficient 
evidence to justify finding that she 
did not understand it when she signed 
her consent to the will. Menke v. 
Duwe, 230 P. 1065, 117 Kan. 207. 


{[c] Strong persuasion and implied 
threats by husband held sufficient to 
support finding that her consent was 
not given understandingly. Weisner 
v. Weisner, 131 P. 608, 89 Kan. 352. 


{d] Failure of court to explain 
rights to widow held:sufficient to sup- 
port order setting aside election to 
take under will. In re Osborne’s Hs- 
tate, 161 P. 601, 99 Kan. 227. 


14. Primeau v. Primeau, 297 S.W. 
382, 317 Mo. 828. 


[a] Order of court setting aside 
widow’s renunciation is held justified 
by facts as to her mental condition, 
her needs, the provision made for her 
by testator, and the disposition he 
wished to make of his property and 
the absence of any just claim upon 
his estate by his widow’s next of kin. 
Primeau v. Primeau, 297 S.W. 382, 317 
Mo. 828. 


15. In re Johnson’s Estate, 
923, 244 Pa. 600. 


[a] Evidence that widow had nor- 
mal mind, when she signed election, 
that no influence was brought to bear 
on her, and that she was informed of 
her rights under the law, and of the 
value of the estate, and told what 
she would receive under the will and 
what she would be entitled to under 
intestate law, revocation of election to 
take under will was properly denied. 
In re Johnson’s Estate, 90 A. 923, 244 
Pa. 600. 


16. Town of Raymond v. Goodrich, 
116 A. 38, 80 -N.H. 215. 


17. Whelan v. McNally, 178 N.E. 


90 A. 


297, 108 Neb. 662. 

19. Crawfordsville Trust Co. v. 
Ramsey, 100 N.E. 1049, 55 Ind.App. 
40 [reh den 102 N.E: 2821]. 

20. Revocation of election see su- 
pra §§ 2413-2428. 


21. La Tourette v. La Tourette, 137 
P. 426, 15 Ariz. 200; Miller v. Ste- 
phens, 63 N.B. 847, 158 Ind. 438; Dud- 
ley v. Pigg, 48 N.E. 642, 149. Ind. 363. 

[a] Validity of widow’s election 
may be challenged by the widow’s 


personal representative. Miller v. 
Stephens, 63 N.E. 847, 158 Ind. 438. 

22. U.S.—Alexander v._ Fidelity 
Trust. Co., 2498 Hig, ~Lol©.ClA L61. 

Colo.—Deutsch v. Rohlfing, 126 P. 
1123, 22 Colo.App. 543. 

Conn.—Lawrence’s Appeal, 49 Conn. 
411. 

Ky.—yYoung v. Young, 1 A.K.Marsh. 
562. 

N.J.—Coryis) Dx’ravan, Gory’ s, Adm’r; 
87 N.J.Eq. 198 [rev 38 N.J.Eq. 516]. 

“Tenn.—Cannon v. Apperson, 14 Lea 
553. 

Tex.—Wells v. Petree, 39 Tex. 419. 

Va.-—Waggoner v. Waggoner, 68 S. 
E. 990, 111 Va. 325, 30: L.R.A.N.S. 644; 
Penn v. Guggenheimer, 76 Va. 839. 

W.Va.—Rau v. Krepps, 133 S.E. 508, 
101 W.Va. 344. 

23. Ill.—kKidder v. Douglas, 62 N. 
KE. 911, 194 IU. 3888; Hawkins v. 
Bohling, -48.N.E. 94, 168 Ill. 214. 

ING Ji —_ Cory si ax’ ve Cory’s “Adm’r,; 
37 N.J.Eq. 198 [rev 38 N.J.Bq. 516]. 

Okl.—Matteson v. White, 224 P. 499, 
98 Okl. 190. 

Pa.—In re Haskell’s Estate, 61 A. 
1018, 212 Pa. 469; Robinson v. Buck, 
71 Pa. 386. 

Tenn.—Bowers v. McGavock, 85 S. 
W. 893, 114 Tenn, 438. 

Va.—Wagegoner v. Waggoner, 68 S. 


BH. 990, 111 Va...325, 30 LR.ANS. 
644; Penn v. Guggenheimer, 76 Va. 
839. 

24, Mansfield Coal, ete, Co. v. 
Boice, 30 A. 502, 165 Pa. 27. 

25. Studebaker Bros. Mfg. Co. v. 
De Moss, 113 N.E. 417, 62 Ind.App. 
635. 


Lee v. Tower, 26 N.B. 9438, 124 
ae 370; Caulfield v. Sullivan, 85.N. 
obd3: ; 


2&8 Ky.—Tandy’s Executor v. Cook, 
42 S.W. 741, 19 Ky.L. 1061. 


Mich.—Willis v. Willis’ Estate, 235 
N.W. 162, 253 Mich. 296. 


Mo.—Arrington v. McCluer, 34 S.W. 
(2d) 67, 326 Mo. 1011. 


Nceb.—Godman v. Converse, 61 N.w. 
756, 43 Neb. 468. 


N.J.—Bird v. Hawkins, 42 A. 588, 
58 N.J.Eq. 229. 


N.Y.—Storm v. Storm, 4 N.Y.St. 
670, 26 N.Y.Wkly.Dig. 44, 42 Hun 660 
[aff 21 N.E. 414, 113 N.Y. 646]. 


Eng.—Codrington vy. Codrington, L. 
R.,7 H.L. 854, 34 L.T.Rep.N.S. 221. 


[a] At value stipulated in will._— 
One electing to take stock under the 
will must take it at the value indi- 
cated in the will, that is at the market 
value where the will so declares. 
Tandy’s Ex’r v. Cook, 42 S.W. 741, 
19 Ky.L. 1061. ‘ 


29. Alexander v. Fidelity Trust Co., 
249 F. 1, 161 C.C.A. 61; Helm v. Leg- 
gett, 48 S.W. 675, 66 Ark. 23; Lee v. 
Tower, 26 N.E. 943, 124 N.Y. 370; 
Matter of Benson, 96 N.Y. 499,48 Am. 
R. 646 [mod 31 Hun 104 (aff 1 Dem. 
Surr. 486)]; Caulfield v. Sullivan, 85 
N.Y. 1538, 12 N.Y.Wkly.Dig. 442 [aff 
21 Hun 227]; Grout v. Cooper, 9 Hun 
(N.Y.) 326; Covenhoven v. Shuler, 2 
Paige (N.Y.) 122, 21 Am.D. 73; Kerens 
Nat. Bank v. Stockton, (Tex.Civ.App.) 
281 S.W. 580. 


fa] Conveyance of  property.— 
Where land is devised, and the devisee 
is directed to convey certain other 
land belonging to him to third per- 
sons, his acceptance of the devise is 
an election to surrender all right to 
his own land, and he must make the 
conveyance as indicated. McQuerry 
v. Gilliland, 12 S.W. 1037, 89 Ky. 434, 
licKiy. de, 656, 7 RA. 464; 


[b] Homestead.—Where the hus- 
band elects to take the fee-simple 
title to the homestead under the will, 
he cannot thereafter claim a home- 
stead in the property devised. Jarboe 
v. Hayden, 117 S.W. 961, 133 Ky. 878. 


[c] Bequest of all real and person. 
al estate on condition that “universal 
legatee executes the disposition here- 
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the testator;*° but he is not subject to conditions 
which a construction of the will shows that testator 
did not intend to impose,*? and may take everything 
he is entitled to, both under the will and outside of 
it, unless an intention on the part of the testator 
clearly appears that the one gift is made upon con- 
dition that he shall not claim other rights to which 
he may be entitled? He does not, for example, by 
declining one gift charged with a burden, estop him- 
self from accepting another gift by the same will** 
unless the two are so joined as to imply a condition 
that both or neither are to be taken;** nor does he 
by electing to keep his own property which the tes- 
tator has attempted to devise to another, forfeit his 
right entirely to the gift for his benefit in the will, 
but only to the extent necessary to compensate the 
disappointed beneficiary.*® One renouncing the will 
takes under the law uncontrolled by terms of the 
will,?® especially where will is not probated ;** but 
he may still take under it as trustee for anoth- 
er,?® or as testamentary guardian of an infant bene- 
ficiary;?® and a devisee electing to take under his 
father’s will is not estopped to assert a claim based 


her favor. 


inafter contained,” imposes on such 
words: 


legatee taking under the will a sur- 
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The condition is in these 41. 
‘Tf she accepts the provisions 


[§§ 2429-2430 


on his interest in his mother’s estate,*® or on a con- 
tract between him and his father and mother where 
the elements of estoppel have not been shown to ex- 
nstist 


Charges and liens. One taking under a will takes 
subject to charges imposed by the will itself*? or by 
other act of the testator,+? and one who takes against 
the will takes subject to prior liens on the proper- 
ty,** except so far as they have been charged by the 
will on land devised to another who has accepted the 
devise on that condition.4® Where one, by electing 
to claim an interest in certain land under a will, for- 
feits his right to consummate a contract for the sale 
to him of such land by testator, payments made by 
him upon the contract of sale cannot be made a 
charge on the land against the other devisees.*® 


[§ 2430] (2) Spouse*7—(a) Taking under Will— 
aa. In General. Widow. Where the widow accepts 
provisions made for her in her husband’s will it op- 
erates as an acceptance of the will as a whole,*® and 
she thereby becomes entitled to benefits arising there- 
from,*® subject to the court’s construction as to the 


Kisor vy. Litzenberg, 212 N.W. 
343, 203 Iowa 1188. 


a! 


render of claim to property included 
within the specific disposition. Caul- 
field v. Sullivan, 85 N.Y. 153, 12 N.Y. 
Wkly.Dig. 442 [aff 21 Hun 227]. 


{d] Release of claims against trus- 
tee.— Where beneficiary under will of 
one who was trustee for the benefi- 
ciary elected to take bequest, which 
will stated should be in full payment 
of any demands for which testator 
was liable as trustee, such election is 
binding on beneficiary, and she can- 
not compel testator’s executor to ac- 
count for trust property in his hands. 
Alexander v. Fidelity Trust Co., 249 
eA e161. C.Ay 61° 


30. Alexander v. Fidelity Trust Co., 
supra; Matter of Smith’s Appeal, 27 
N.W. 80, 60 Mich. 136. See Noyes v. 
Noyes, 112 N.E. 850, 224 Mass. 125 
(holding that doctrine of election 
which probabiy applicable had not 
‘been pleaded or presented at trial, and 
#60 not properly before the appellate 
court). 


[a] oss of right to set aside con- 
weyance.—A legatee who affirms the 
will loses her right to set aside a con- 
weyance made by her to the testator 
in fraud of marital rights. Robinson 
w. Buck, 71 Pa. 386. 


31. Schaeffer v. Voght’s Trustee, 
67 S.W. 54, 113 Ky. 41, 23 Ky.L. 2291; 
Walker v. Taylor, 44 N.Y.S. 446, 15 
App.Div. 452. 


{a] One who elects to take a leg- 
acy charged with the payment of a 
‘@ebt is liable for such debt only to 
‘the amount of the legacy, notwith- 
standing the fact that realty devised 
by the will was deeded to the legatee 
by the testator during his lifetime, 
the legatee taking the real estate un- 
der the deed, and therefore not sub- 
ject to_the charge. Schaeffer v. 
Voght’s Trustee, 67 S.W. 54, 118 Ky. 
41, 23 Ky.L..2291. 


2. Chamberlain v. Chamberlain, 43 
N.Y. 424 [mod 3 Lans. 348]; Walker 
vy. Taylor, 44 N.Y.S. 446, 15 App.Div. 
452; Fifield v. Van Wyck, 27 S.E. 446, 
94 Va. 557, 64 Am.S.R. 745. 


“The testator in terms imposes the 
condition upon which his widow shall 
take the testamentary provision in 


here made for her, she shall not be 
entitled to receive any other share or 
interest in my estate.’ The language 
is very comprehensive, and if there 
had been no attempt to dispose of any 
other portion of the estate, and, ex- 
cept as to the widow, the decedent 
had died intestate, it is not denied 
that an acceptance of the provision 
would have excluded the widow from 
all participation in the estate not dis- 
posed of. The words employed are 
sufficient to exclude the widow’s claim 
to receive any part of the estate not 
snecifically given to her by the will. 
The testator in substance declares 
that his widow shall, if she takes un- 
der the will, receive so much and no 
more, and that the sum shall be in 
satisfaction of every other claim and 
demand upon his estate and every 
part of it.”’ Chamberlain vy. Chamber- 
lain, 43 N.Y. 424, 443. 


[a] Acceptance of legacy by heir. 
—Although legatees, who are also 
heirs, accept payment of their lega- 
cies, they are not estopned from at- 
tacking the validity of the residuary 
elause in favor of a third person, 
where the will did not attempt to dis- 
pose of any of their property rights. 
Fifield v. Van Wyck’s Ex’r, 27 S.E. 
446, 94 Va, 557, 64 Am.S.R. 745. 


33. Wollaston v. King, L.R. 8 Eq. 
165; Hast v. Cook, 2 Ves. 23; 28 Re- 
print 21; Andrew v. Trinity Hall, 9 
Ves.Jr. 525, 32 Reprint 706. 


34, Begin v. Begin, 107 N.W. 149, 
98 Minn. 122; McDaniel v. McDaniel, 
bSUN:Gs od. 


835. See infra § 2454, 


36. McWhorter v. Gray, (Tex.Civ. 
App.) 4 S.W.(2d) 302. 


37. McWhorter v. Gray, supra. 


38. Mitchells v. Johnsons, 6 Leigh 
(33 Va.) 461. 


39. Macknet’s Hx’rs v. Macknet, 24 
N.J.Eq. 277; Mulligan’s Estate, 3 Pa. 
Dist.&Co. 117; In re Mulligan, 28 Pa. 
Dist. 309; In re Hagemeister’s Will, 
167 N.W. 308, 167 Wis. 246. 


40. Hoffman v. Hoffman, 219 N.Ww. 
311, 205 Iowa 1194. 


42. Talbot v. Rountree, 3 Ill.App. 


275; Chew v. Farmers’ Bank, 9 Gill 
(Md.) 361; Lacey v. Birdsall, 33 Ohio 
Cir.Ct. 460. 


43. Inge v. Boardman, 2 Ala. 331. 


44. Copp v. Hersey, 31 N.H. 317; 
Leavenworth v. Cooney, 48 Barb. (N. 
Y.) 570; Meyer v. Cohen, 4 N.Y.St. 
612, 42 Hun 659 [mod 18 N.E. 852, 111 
N.Y. 2701; In re Celenza’s Estate, 17 
Pa.Dist.&Co. 319; In re Davis’ Estate, 
{ Lanec.L.Rev. (Pa.) 307. 


45. Gordon v. James, 39 So. 18, 86 
Miss. 719, 1. LAR.A.N.S. 461. 


46. Cheney v. Ricks, 48 N.E. 75, 
168) Til) 533: 


47. Right of widow taking against 
ea income of property see infra 
8 . 


48. Bowers v. Lillis, 115 N.E. 930, 
US tins. 1. 


[a] Lands in foreign state.— 
Where part of the testator’s land is 
in a foreign state the widow cannot 
claim her statutory rights under the 
laws of that state, if previously in 
the state where the testator died she 
had made her election to take under 
the will. Wood vy. Conqueror Trust 
Co., 178 S.W. 201, 265 Mo. 511. 


49. Ill—McCormick v. Hall, i68 
N.E. 900, 387 Ill. 232, 66 A.L.R. 1062. 


Ind.—Dillman v. Fulwider, 105 N.E. 
124, 57 Ind.App. 632. 


Ky.—Lane v. Gess’ Adm’r, 3 S.W. 
(2d) 1076, 223 Ky. 448. 


N.J.—In re Vanatta’s Estate, 
A. 515, 99 N.J.Eq. 339. 


Pa.—In re Thompson’s Estate, 79 A. 
173, 229 Pa. 5642. 


[a] Estate in fee in real estate.— 
A devise to testator’s childless second 
wife, in lieu of her interest, of one- 
third of all his estate, subject to the 
right of the executors to sell any of 
the property, gives to the wife, on 
electing to take under the will, an 
estate in fee in the real estate, the 
will not requiring but merely au- 
thorizing a sale. Dillman y. Fulwider, 
105 N.E. 124, 57 Ind.App. 632. 
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§ 2430] 


nature and extent of such benefits,®° and renounces 
all rights inconsistent therewith,®! being bound by 
all of its provisions®? and conditions.®? There is no 
waiver of dower or statutory rights in taking under 
the will, where the widow is not put to her election,®* 
and a widow who has accepted the will may still take 
her dower or statutory rights where the provision 
made by the will fails,°® unless the failure is due to 
her voluntary breach of the condition under which 
she held the land.°* If the will declares that the 
gift to the widow is in lieu of dower, or if it is con- 
strued®“ or presumed under the statute®® to have 
that effect, or if a statute expressly provides that be- 
quests or devises to the widow are in lieu of dower or 
distributive share, unless renouneed,®® or if by con- 
tract the wife releases dower,®°® taking under the will 
bars dower, including dower in realty acquired by 
her husband after the execution of the will,®! or in 
land formerly belonging to the testator and sold on 
exceution against him;°? but election to take un- 
der such a will does not bar the widow’s claim to in- 
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terests in the property other than dower which she 
may have under the law, as, for example, her share in 
testator’s personalty.°* If the will provides that a 
gift to the widow is in lieu of dower and particular 
interests or claims, taking under the will bars the 
widow’s right to all such interests or claims,®* un- 
less the election to take under the will was made in 
ignorance of the condition of the estate and because 
of such condition the provision in the will for the 
widow fails;°* and if the widow takes under a will 
which stipulates that the gift is made in lieu of dower 
and all other interests in her husband’s property, the 
renunciation is complete.°® Where a widow accepts 
the provision of the will in leu of her rights under 
the intestate law, doubts as to the construction of 
the will should, it has been considered, be resolved 
in her favor.°7 A widow’s election to take under her 
husband’s will entitles her legatees to benefits there- 
under,®® and binds her heirs®® and devisees.*? In 
some jurisdictions if is held that a widow may con- 
test the validity of her husband’s will, even though 


50. Parks v. Parks, 135 S.H. 429, 
163 Ga. 89. 
[a] Dower in real estate.—wWill 


giving widow ‘all her legal rights” 
is construed, upon her election to take 
under will to give her only dower in 
his land and none of his personalty. 
Suiter v. Suiter, 154 N.E. 337, 323 Til. 
519. 


[b] After discovered property.— 
In re Vanatta’s Estate, 181 A. 515, 99 
N.J.Eq. 339. 


51. Ark.—Cypert v. McEuen, 288 
S.W. 923, 172 Ark. 437. 


Conn.—Lawrence’s Appeal, 49 Conn. 
411. 


D.C.—Gaskin v. Gaskin, 55 App.D.C. 
12 eae aC2d) 93d. 


Ga.—Falligant v. 
149, 133 Ga. 87. 


Ill.—Alward v. Woodard, 146 N.E. 
25457915) 111. 31505) Busnsiv. irst Nat. 
Bank, 136 N.E. 695, 304 Ill. 292; Fish- 
burn v. Green, 126 N.E. 115, 291 Ill. 
350. 


Ind.—Ault v. Miller, 181 N.E. 35, 
203 Ind. 487; Bowers v. Lillis, 115 N. 
E. 930, 187 Ind. 1. : 


Kan.—Aten v. Tobias, 220 P. 196, 
114 Kan. 646. 

Ky.—Jasper v. Bristow, 30 S.W.(2d) 
965, 235 Ky. 259. 

Tenn.—Cochran v. Garth, 40 S.W. 
(2d) 1023, 163 Tenn. 59, 76 A.L.R. 
1413. 


Barrow, 65 S.E. 


Va.—Rutherford v. Mayo, 76 Va. 
aI Ey(a 


W.Va.—Wiant v. Lynch, 140 S.E. 
487, 104 W.Va. 507. 


Ont.—Re McEwen, 23 Ont.L. 414, 
18 Ont.W.R. 888, 2 Ont.W.N. 945. 


52. Alward v. Woodard, 146 N.E. 
154, 315 Ill. 150; In re Rumsey’s Es- 
tatemiion A. w119) 287. Pa. 4485 In ure 
Shelley’s Estate, 134 A. 468, 287 Pa. 
105 [mod refused 135 A. 740, 288 Pa. 
11]. 

53. De Vitto v. Harvey, 104 N.E. 
168, 262.11]. 66; Matter of Noyes, 5 
Dem.Surr. (N.Y.) 309. 


[a] Forfeiture on remarriage. 
One who accepts a benefit under a 
will renounces every right incon- 
sistent therewith, so that testator’s 
widow, by accepting a life estate to 
his realty, devised to her upon condi- 
tion that she do not remarry, ceased 
to have any interest in the realty, 


by way of dower or otherwise, on re- 
marriage. De Vitto v. Harvey, 104 N. 
Ee. 168, 262 Ill. 66. 


54. Archer v. Barnes, 128 N.W. 969, 
ee lowa 658; Corriell v. Ham, 2 Iowa 
552. 


fa] Where wife entitled to take 
under both will and statute.—A wife, 
who accepted the provision of her 
husband’s will giving her all his real 
estate so long as she should remain 
his widcw and for more than twenty- 
five years managed the estate and 
enjoyed the rents and profits thereof 
without claiming her distributive 
share, was not estopped from claim- 
ing such share, where under the stat- 
ute then in force she was not com- 
pelled to elect but was entitled to 
both. Archer v. Barnes, 128 N.W. 
969, 149 Iowa 658. 

Hastings v. Clifford, 
Chew v. Farmers’ Bank, 
(Md.) 361; Thomas v. Wood, 1 


32 Me. 
9 Gill 
Md. 


7 Paige (N.Y.) 221 [aff 20 Wend. 564]; 
Snelgrove v. Snelgrove, 4 S.C.Eq. 274. 


56. Taylor v. Birmingham, 29 Pa. 
306. 


57. Matter of Zahrt, 94 N.Y. 605 
faff 11 Abb.N.Cas. 222, 2 N.Y.Civ.Proc. 
272, 1 Dem.Surr. 444]; Bomar v. Wil- 
kins, 151 S.EB. 110, 154 S.C. 64, 68 A.L. 
ue 501; Rutherford v. Mayo, 76 Va. 
ab brie 


58. Perry vy. Wilson, 208 S.W. 776, 
HSS oy aeons 


59. New v. Mohawk Gravel Co., 
163 N.E. 612, 88 Ind.App. 568; Cald- 
well v. City of Ottumwa, 200 N.W. 
336, 198 Iowa 666; Wood v. Conqueror 
Trust Co., 178 S.W. 201, 265 Mo. 511; 
Cauffman y. Cauffman, 17 Serg.&R. 
(eae 1G: 

60. Jones v. Fleming, 10 N.E. 693, 
104 N.Y. 418; In re Fowler, 149 N.Y.S. 
475, 86 Misc. 584, 12 Mills Surr. 350. 


61. Durham v. Rhodes, 23 Md. 233; 
Chapin) v....oill, 1 RAT 446"\. Hall “vy; 
Hall, 7 S.C.Eq. 269. 


62. Barnard vy. Fall River Sav. 


Bank, 135 Mass. 326. 
63. Hatch v. Bassett, 52 N.Y. 359. 


64. Krigbaum v. Irvine, 10 Ohio S. 
&C.P. 226, 8 Ohio N.P. 174. 


[a] Dower and rights under ante- 
nuptial contract.—Where a testator 
makes the same provision in his will 
for his widow that she would be en- 


titled to by the terms of an antenup- 
tial contract, and stipulates that it 
shall be in lieu of dower and in lieu of 
her rights under the antenuptial con- 
tract, the widow by electing to take 
under the will waives her right to 
dower and her rights under the ante- 
nuptial contract, and cannot after- 
ward claim either. Krigbaum v. Ir- 
vine, 10 Ohio S.&C.P. 226. 


[b] Dower and twelve months’ 
support.—Where testator by will made 
provision for his wife in lieu of dow- 
er and twelve months’ support and 
she accepted such provision after his 
death, the twelve months’ support 
and dower were barred. Bass. v. 
Douglas, 104 S.E. 625, 150 Ga. 678. 


{e] Appropriations.—Taking under 
a will which declares that bequest to 
wife is in lieu of ail appropriations 
that the law would give her with cer- 
tain exceptions, bars all right to ap- 
propriations not within the stated 
exceptions. Godman v. Converse, 61 
N.W. 756, 43 Neb. 463. 


65. McNair v. Rabun, 
159 Ga. 401. 


66. Matter of Benson, 96 N.Y. 499, 
48 Am.R. 646 [mod 31 Hun 104 (aff 1 
Dem.Surr. 486)]; In re Westerbeke’s 
Estate, 256 N.Y.S. 860, 143 Misc. 221 
[aff 260 N.Y.S. 969]. 


[a] “In lieu of dower and of ail 
claims.”—-The will of B, after vari- 
ous devises and bequests to and for 
the benefit of his wife, declared it to 
be his will that the provisions so 
made should be “accepted and receiv- 
ed by her in lieu and bar of her dow- 
er, and of all claims she may have 
upon or against the’’ testator’s es- 
tate, as his widow. Upon his death 
the widow accepted the provisions 
made for her. It was held that such 
declaration was not simply for the 
benefit of the other devisees and lega- 
tees, but was in ease of the estate, 
and barred the widow from any other 
share thereof; and, therefore, that 
she was not entitled to share under 
the statute of distribution in two 
lapsed legacies. In re Benson, 96 N. 
Y. 499, 48 Am.R. 646. 


67. In re McCallum’s Estate, 60 A. 
903, 211 Pa. ‘205. 


68. In re Vanatta’s Estate, 131 A. 
515, 99 N.J.Eq. 339. 


69. Van Pappelendam vy. Thomas, 
137 N.W. 952, 157 Iowa 358. 


70. Arnold y. Livingston, 139 N.Ww. 
927, 157 Iowa 6TT. 


126 S.E. 9, 
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she has accepted benefits thereunder,’! while in other 
jurisdictions the right to contest the will is barred 
thereby.*? 


Widower. Where a husband accepts provisions 
for him in his wife’s will, he thereby renounces all 
rights inconsistent therewith,*® such as curtesy,’* or 
other interest in his wife’s property under the stat- 
ute,’> or his statutory rights in other states in lands 
situated within those states,‘® or claims against his 
wife’s estate.“7 While a single gift of several prop- 
erties to the husband in his wife’s will cannot be 
accepted in part and renounced in part, the husband 
may accept one gift and refuse to accept another in 
the same will, if they are separate and distinct one 
from the other,’* in which ease, the taking of one gift 
under the will bars the husband’s right to curtesy, 
but does not bar his right to reject the other gift.7° 


[§ 2431] bb. Status as Creditor or Purchaser.*° 
Where a widow takes a gift under the will in lieu of 
dower,®! or other rights,** her relation to the estate 
is that of a contract creditor, or purchaser for val- 
ue,®* entitling her to payment from the estate out of 
personalty, and, if insufficient, out of realty,$* even 
out of real estate devised to others free from any 
lien or incumbrance, the widow’s claim under the 
statute not being a lien or inecumbrance within the 
meaning of the devise,*® and even though the testa- 
tor did not intend.to charge particular real estate 
with its payment,®* or the intention to charge was 
doubtful;8* but a widow who is residuary legatee 
under the will is not entitled as creditor to payment 


71. Flynn v. McDermott, 75 N.E. 
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of her legacy out of the real estate because all of the 
personal estate was taken to pay the debts.8® Inas-: 
much as the surviving spouse taking under the will 
is regarded as a purchaser taking the devise or legacy 
as an equivalent for dower or statutory rights re- 
linquished, he or she is held to take on an equality 
with creditors as against beneficiaries accepting gra- 
tuities under the will,8® and is entitled to reimburse- 
ment by such beneficiaries if part of the legacy or 
devise is taken for the testator’s debts;®° and, if the 
devise to the widow is invalid to such an extent as 
to make what she receives under the will less in val- 
ue than her legal share of her husband’s estate, she 
is entitled to reimbursement out of the residue so far 
as to place her in the same situation as if she had re- 
nounced the will.®+ - 


[§ 2432] cc. Liability to Abatement and for Pay- 
ment of Debts.°? It is generally held that a widow 
or widower who takes under the will in leu of dower 
or statutory rights takes as a purchaser for value,°* 
and cannot be called upon to abate with other lega- 
tees;°4 unless the will or a statute otherwise pro- 
vides.°® She takes like any other beneficiary sub- 
ject to abatement of legacies and payment of debts 
where the will expressly so directs, or is construed to 
direct,°® as, for example, where the will charges the 
lands with their payment,®* or directs their sale and 
provides for payment of debts,°* or where the will 
gives her only a life estate,®® or only the income of 
real estate, and empowers the executor to sell land 
to pay debts and legacies,! or where the testator 
He may have 


1 Pars.Eq.Cas. | he would have said so. 


[§§ 2430-2439 


31 alse aN: Vay 62; Hs en S ope 453. pods at tea his — roe chet 

111 Am.S.R._ 687; arder v. Fayette Vin myverett v Hirst Nat Bank, 128 take under the will, but he knew that 

County, 16 Ohio st. 358. | SB. 850, 143. Va, 149. pa ovina nor Bonar ee oe 

AAS LAE Oa v. Toyne, 105-N.H. But see People ex rel. Kight v.|conveyances with that in mind.” 
F nd. : Lynch, 174 _N.B. 696, 255 N.Y. 323] Rice v. Rice, supra. 


73. See cases infra: notes 74-77. 


74. Hargis v. Flesher Petroleum 
One S.W. (2a) 818, 231 Ky: 442; 
Austin v. Collins, 297 S.W. 36, 317 Mo. 
435; - Weller ‘v: ’Noffsinger, 77 N.W. 
1075, 57 Neb. 455, 4 Prob.Rep.Ann. 319. 

75. Stubblefield v. Howard, 180 N. 
E. 410, 348 Ill. 20; McGrath v. Quinn, 
105 N_E. 55D, 218 Mass. 27; Barrett 
v. W. P. Southworth Co., 172 N.E. 
563, 35 Ohio App. 452. 


76. See supra § 2332. 

77., Rau v. Krepps, 133 S.B.. 508, 
101 W.Va. 344. 

78. Brown v. Routzahn, 58 F.(2d) 
329 [rey on other point 63 F.(2d) 914]. 

79, Brown v. Routzahn, 63 F.(2d) 
914 [rev 58 F.(2d) 329]. . 

&0. Claim of widow as exeditor of 
estate see supra § 2358. 

Election between gift by will and 
adverse claim see supra § 2341. 


Widow renouncing will takes dow- 
er as heir see infra § 2438. 


81. Wilmot v. Robinson, 86 N.Y. 
S. 575, 42 Misc. 244. 
82. Merriam v.' Merriam, 83 N.W. 


162, 80 Minn. 254. 


@2.° U.S.—Title Guarantee Loan & 
Trust Co. v. Com’r of Internal Reve- 
nue, 63 F.(2d) 621. 

Ill.—McGee v. Vandeventer, 158 N. 
EY 127, 326 111. 425. 


Md.—Collins v. Carman, 5 Md. 503. 
— 


[rev 240 N.Y.S. 790, 228 App.Div. 861 
am. remittitur den 177 N.E. 135, 256 
N.Y. 550] (holding widow’s acceptance 
of income in lieu of dower not pur- 
chase). 


[a] Imsane widow taking under 
will in lieu of dower is regarded as 
purchaser for value. Volition is not 
involved, as the analogy has refer- 
ence to validity of devise only. Col- 
lins v. Carman, 5 Md. 503. 


84 Wilmot vy. Robinson, 86 N.Y.S. 
575, 42 Misc. 244. 


But see Paxson vy. Potts’ Adm’rs, 3 
N.J.Eq. 313 (where a legacy, coupled 
with a devise of real estate, is given 
to the widow in lieu of her dower, her 
acceptance of the provision does not 
create an equity in her favor to 
charge her legacy on the land against 
other devisees). 


&5. Rice y. Rice, (Iowa) 119 N.W. 
714, 716. 


“The claim of the Bppeilese that, 
even if the conveyances be treated as 
a revocation or satisfaction of the 
will, it was a satisfaction pro tanto 
only because the will provided that 
the land should go to the devisees free 
from lien or incumbrance, is not sound 
for the reason that the widow’s statu- 
tory interest is not an incumbrance 
or lien in the ordinary sense in which 
the words are used, nor as they were 
understood by the testator. He knew 
the land conveyed was subject to his 
wife’s statutory interest if she out- 
lived him, and, if he had intended to 
pass the title free from’ such interest, 


86. Davis v. Davis, 123 S.E. 538, 
1388 Va. 682. 


87. Everett v. First Nat. 
128 S.E. 450, 142 Va. 149. 


88. In re Connor’s Estate, 196 N.Y 
S. 908, 119 Misc. 630. 


89. Lord v. Lord, 23 Conn. 327. 


90. Tracy v. Murry, 6 N.W. 224, 44 
Mich. 109; Overton vy. Lea, 68 S\w. 
250, 108 Tenn. 505. 


91. Thomas v. Wood, 1 Md.Ch. 296. 


92. Abatement generally see supra 
§§ 2170-2198. 


Debts and obligations ast testator 
generally see infra § 24 


Rights of creditors of spouse see 
infra § 2457. 


93. See supra § 2431. 
94, Clayton v. Akin, 88 Ga. 320, 95 


Bank, 


Am.D. 393; Farnum vy. Bascom, 123 
Mass. 282, 289; Mitchell’s Hstate, 16 
Pa.Dist. 520. 


95. See cases infra notes 96-3. 
96. See cases infra notes 97-2. 


97. Jackson v. Bevins, 49 A. 899, 
74 Conn. 96; Clark vy. Clark, 89 So. 4, 
126 Miss. 455; Stephenson v. Brown, 
4 N.J.Eq. 508. 


98. Connelly v. McMahon, 142 N. 
W. 16, 122 Minn. 113. 


99. Miller v. Buell, 92 Ind. 482. 


1. Kline’s Appeal, 11 A. 866, 117 
Pa. 139. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2432-2435] 


gives to her all of his property;? and if she takes 
personalty under the will she may be compelled to 
contribute to reimburse a devisee whose property has 
been taken for testator’s debts.® 


Homestead or other exempt property. A widow 
who takes under her husband’s will devising the 
homestead to her does not thereby waive the exemp- 
tion in the absence of any provision in will or stat- 
ute making acceptance a waiver;+ but where the 
will charges the real estate with payment of debts,® 
or directs the sale of the homestead and payment of 
debts,° a widow accepting the provision made for 
her in the will waives the exemption. Where the 
homestead statute gives children of the testator 
homestead rights during their minority, the widow’s 
waiver will not affect their rights.7 A widow tak- 
ing under a will that provides for payment of debts 
out of testator’s property, also waives her right to 
exemption in personal property which was exempt to 
the testator.® 


[§ 2433] dd. Debts of Estate. A surviving 
spouse taking under the will takes subject to the 
claims of creditors of the estate,® but her taking un- 
der the will does not impose upon her any liability 
beyond the value of the estate for his debts where 
the legacy to her is construed as not being coupled 
with that condition.1® According to some authori- 
ties, a surviving spouse taking under the will takes 
exempt from claims of creditors of the estate up to 
the value of the dower or statutory interest.1+ 


[§ 2434] ee. Rights as Affected by Status of 
Property—(aa) Separate or Community Property. 
Taking under the will does not bar a widow’s claim 
to her own property, where the will restricts the 
waiver of dower or other right to property which the 
testator owned,?? or where only the testator’s prop- 
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erty is disposed of by the will,!* as where he under- 
takes to dispose only of his interest in the community 
estate,’* or where it is not clearly established that 
the testator intended by his will to dispose of prop- 
erty belonging to his wife;t® but where the husband 
by his will gives his wife’s property to another pro- 
viding otherwise therein for his wife,!® or where he 
disposes of the entire community estate, giving oth- 
er property to his wife in lieu of her community in- 
terest,1* the widow by taking under the will relin- 
quishes all claim to her own property. Mcre failure 
to dissent from will of husband disposing of land 
held by husband and wife as tenants by the entireties 
does not deprive the widow of her title to the land as © 
survivor, it not appearing that she received any- 
thing under the will,1® and when land belonging to 
the wife is disposed of to another by will of the hus- 
band under which the wife gets no benefit to which 
she was not entitled independently of the will,!® or 
where the widow is the equitable owner of trust funds 
in her husband’s hands so that beneficiaries under 
his will are not put to any disadvantage they would 
not have suffered anyway even though she repudi- 
ated her husband’s will,?° there is no estoppel bar- 
ring her right to an accounting or to recovery of 
property that is her own. 


[§ 2435] (bb) Homestead, Allowances, and Ex- 
emptions. Where the provision for a widow in her 
husband’s will is construed as being in lieu of home- 
stead,?! or where it is incompatible with the reten- 
tion by her of the homestead estate, neither she nor 
those claiming under her may thereafter claim such 
homestead,?2 and a surviving husband taking under 
his wife’s will waives homestead rights where incom- 
patible with the provision in the will;?* nor is relin- 
quishment of homestead in violation of a constitu- 
tional provision fixing the right of homestead.?* The 


2, Harrison v. Taylor’s Adm’r, 51 
S.W. 1938, 21 Ky.L. 287. 

3. Allen v. Tressenrider, 73 NE. 
1015.7 72 Ohio St, ¢77"2 AnmCas. 974: 

4, Swisher v. Swisher, 137 N.W. 
1076, 157 Iowa 55. 

5. Kiesewetter v. Kress, 70 S.W. 
1065, 24 Ky.L. 1239; Taylor v. Loller’s 
Ex’rs, 3 S.W. 165, 8 Ky.L. 773; Wat- 
son v. Christian, 12 Bush (Ky.) 524. 


6. Connelly v. McMahon, 142 N.W. 
16, 122 Minn. 113. 

7. Kiesewetter v. Kress, 70 S.W. 
1065, 24 Ky.L. 1239. 

8. Inre Durey’s Estate, (Iowa) 245 
N.W. 236. 

. Ala.—Steele v. Steele’s Adm’r, 
64 Ala. 438, 38 Am.R. 15. . 


Ky.—Nichols v. Lancaster, 32 S.W. 
676, 17 Ky.L. 777. 

Mich.—tTracy v. Murray, 6 N.W. 224, 
44 Mich. 109. 

Mo.—Brant v. Brant, 40 Mo. 266. 


N.Y.—Beekman v. Vanderveer, 3 
Dem.Surr. 619. 


See Langston v. Robinson, (Tex. 
Civ.App.) 253 S.W. 654 (holding that 
widow, as against creditor of estate, 
was estopped from claiming title to 
the lands independently of the will). 


[a] Mortgages.—Where a widow 
accepts a testamentary provision giv- 
ing her a life estate in her husband's 
real estate in lieu of dower, she takes 
subject to any mortgages there may 
be on the property. Nelson v. Brown, 


39 N.E. 356, 144 N.Y. 384. 


10. Hill v. Huston’s Ex’r, 15 Gratt. 
(56 Va.) 350. 


11. McFaddin v. Ferrell, 128 Ill. 
Avp. 167; Richie v. Cox, 99 I11l.Avp. 
369; Gibson v. McCormick, 10 Gill & 
J. (Md.) 65; Thomas vy. Wood, 1 Md 
Ch. 296; Hoell’s Case, 1 Bland (M4d.) 
203, 17 Am.D. 275. 


fa]. Under a statute exonerating 
land devised to a widow, not exceed- 
ing value of dower, from payment 
of testator’s debts, a widow taking 
under the will is entitled to have an 
allotment to the value of dower ex- 
empt. from liability for the debts. 
Simonton vy. Houston, 78 N.C. 408. 


- 12. McLean v. Miller, 50 Ohio N. 
PAN: Ss 257% 


13. Fleming’s Estate, 10 Pa.Dist. 
259; Evans v. Heilman, 159 N.W. 55, 
37 S.D. 499; Slavin v. Greever, (Tex. 
Civ.App.) 209 S.W. 479; Gilroy v. 
Richards, 63 S.W. 664, 26 Tex.Civ.App. 
35D: 


[a] Diversion of policy from wife, 
which otherwise husband could not 
have made, is validated by her elec- 
tion to take under will. Fleming’s 
Est., 10 Pa.Dist. 259. : 


14. Waller v. Dickson, 
App.) 229 S.W. 893. 

15. Miller v. Smith, 132 N.E. 607, 
79 Ind.App. 1; Furche y. Sailer, (Tex. 
Civ.App.) 8 S.W. (2d) 334 [rev 
on other grounds (Commn.App.) 22 S. 
W.(2d) 1065]. 


16. In re Kelleher’s Estate, 168 N. 


(Tex.Civ. 


iky. RIMS t elo. 


W. 586, 140 Minn. 409. 


17. In re Moore’s Estate, 216 P. 
981, 62 Cal.App. 265; Conte v. Fidel- 
Co., '47 S.W. 325, 104 
Ky. 473,20 Ky.L. 667, "“Bummassowse 
Johnson, (Tex.Commn.Anvnp.) 290 S.W. 
739 [den motion (Commn.Anp.) 285 
SW. 272, and reh den (Commn.App.) 
287 S.W. 243]; State v. Jones, (Tex. 
Civ.Avp.) 290 S.W. 244; Zinn v. Farm- 
er, (Tex.Civ.App.) 243. S.W..) 523. 


18. Rondolph vy. Edwards, 132 S.E. 
LT,CL9WIN.C28 34: 


19. .Caraker v. Brown, 111 S.E. 51, 
152 Ga. 677. 


20. Orr v. St. Louis Union Trust 
Co., 236 S.W. 642, 291 Mo. 388. 


21. Jenkins v. Jenkins, (Mo.App.) 
234 S.W. 365 [transf 231 S.W. 581]. 


, 22. Hellman Commercial Trust & 
Savings Bank v. Looney, 197 SW. 144, 
271 Mo. 545; Stoepler v. Silberberg, 
119 S.W. 418, 220 Mo. 258. 


23. Stubblefield v. Howard, 180 N. 
E. 410, 348 Ill. 20; Jarboe v. Hayden, 
117 S.W. 961, 133 Ky. 378. 


24. Butler v. Miller, 225 P. 895, 116 
Kan. 351. 


[a] Where the will cuts down the 
widow’s interest in the homestead 
from a fee to a life estate, the widow 
taking under the will is not entitled 
to the fee on the ground that the con- 
stitution fixes the homestead right * 
where it does not forbid its relin- 
quishment. Butler v. Miller, 225 P 
895, 116 Kan. 351. 
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widow who takes under the will is not barred there- 
by from claiming a probate homestead, where the 
provision of the will for the wife is not in lieu of 
homestead and its allowance under such cireumstane- 
es is expressly provided for in the section of the pro- 
bate statute relating to homestead.?®° Under a stat- 
ute providing that homestead descends to heirs sub- 
ject to widow’s dower and her right to take child’s 
part in lieu of dower, the widow’s taking under will 
does not deprive her of dower;?°® but she is confined 
to dower if she does not elect to take child’s part,?7 
and where in such case the widow takes under her 
husband’s will, which is void because devising the 
homestead to her, she is not thereby deprived of her 
dower.” 


Allowances and exemptions.?® A widow is not de- 
prived of her statutory right to a year’s support,°®° 
or to support pending settlement,*! or to exemption 
allowed by statute,?? by taking under the will, in 
some cases even though the testator expressly declar- 
ed in the will that the provisions therein should be 
in lieu of dower and all other claims against the es- 
tate,?? or the widow relinquished dower or home- 
stead ;34 or of the amount which the statute allows 
her in addition to what she takes under the will,*® 
even though she accepts the same in lieu of the pro- 
visions made for her by law;*° or of the personal 
property allowances which the statute makes her ab- 
solute property upon her husband’s decease.**7 In 
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some eases, it has been held that the widow may be . 
put to her election between will and her statutory al- 
lowances,*® but in such cases she takes both under the 
will and under the statute if the will does not in ex- 
press terms otherwise direct,*® or if it does not clear- 
ly and unequivocally appear that the provision made 
by the will was intended to be in leu of allowance 
under the statute.4® However, under a statute de- 
claring that the widow shall receive a personal prop- 
erty allowance “when she takes the provisions made 
for her by her husband’s will as well as when he dies 
intestate,” and omitting such provision in the section 
relating to an allowance for maintenance, it is held 
that the widow who accepts the provisions made for 
her in the will may also receive the personal prop- 
erty allowance, but not the maintenance allowanc2 
except as an advancement on her share under the will, 
the intention of the testator expressed in the will that 
its provisions for the widow should be in lieu of her 
rights under the statute being ineffective as to the 
property allowance and effective under the section re- 
lating to maintenance allowance.* 


[§ 2436] (cc) Accretion to Specific Property. 
Election of itself does not entitle the widow to the 
acerction in value of specific property belonging to 
the estate in the absence of evidence that the widow 
had elected to take the specific property, and that it 
had been set off to her.*? 


[§ 2437] (dd) Property Undisposed of. In the 


25. In re Trepp’s Estate, 227 P. 


1005, 71 Mont. 154: 


26. Moore v. Price, 123 So. 768, 98 
Fla. 276. 
27. Moore vy. Price, supra. 


28. Waldin v. Waldin, 123 So. 777, 
98 Fla. 344; Moore v. Price, 123 So. 
768, 98 Fla. 276. 


29. Necessity of election see su- 
pra § 2348. 

Widow’s right to allowances see 
Pxecutors and Administrators §§ 759, 
763, 813-815. 


30. Reynolds v. Norvell, 59 S.E. 
299; 129 Ga. 512; In ‘re Hamilton’s 
Estate, 126 N.W. 776, 148 Iowa 127; 
Peugh v. McKinney, (Mo.App.) 211 
S.W. 83; In re Klostermann, 6 Mo. 
App. 314. 


S31. Godman v. Converse, 57 N.W. 
394, 38 Neb. 657; Meech v. Weston, 
33: Vt: 561. 


32. Peebles’ Estate, 27 A. 792, 157 
Pa, 605; Compher vy. Compher, 25. Pa. 
31; Rowlett v. Rowlett, 95 S.W. 821, 
116 Tenn. 458. 


23. Williams v. Williams, 5 Gray 
(Mass.) 24; In re Flournoy’s Estate, 
°166 P. 1173,.22 N.M. 582, 4 A.L.R. 387; 
Collier v. Collier’s Ex’rs, 3 Ohio St. 
369, 376; Wanzer v. Widow, Heirs & 
Devisees, 2 Ohio Dec. (Reprint) 3823, 
2 West.L.Month. 426; Peebles’ Estate, 
27 A. 792, 157 Pa. 605 (where will 
made provision in lieu of dower and 
exemption); Snider’s Hst., 16 Pa.Co. 
233. 


“From the very nature and purpose 
of the preferred right given to the 
widow, and attaching immediately uv- 
on her husband’s death, without re- 
gard to his solvency or insolvency, 
testacy or intestacy, it may be fairly 
inferred that he is powerless, by any 
such testamentary provision aS was 
made in this case, to prevent her from 


freely exercising the right vested in 
her by the law itself.’ Peebles’ Es- 
tate, supra. 


“Let it be granted that the husband 


|} intended to deprive the widow of this 


allowance, if she took under his will; 
still, as the law gave it to her, has 
the law anywhere given the husband 
power to take it from her, or to make 
it a condition upon which she may 
claim the property given to her by 
his will? We think not. . Nei- 
ther in this nor any of the amendatory 
acts, is any reference made to this 
temporary allowance. In performing 
their duty, the appraisers have no 
right to know whether there is a will 
or not; and if they do know there is 
one, they cannot know whether the 
widow will claim the benefit of its 
provisions. They must still perform 
the duty of setting off property for 
the year’s support, which effectually 
separates it from the estate, in ac- 
cordance with the absolute disposi- 
tion which the law makes of it, ir- 
respective of the claims of creditors 
or legatees, and without regard to 
what may have been the wishes or di- 
rections of the decedent upon the sub- 


ject... Collier v. Collier’s Ex’rs, su- 
pra. 

34. In re Peet, 44 N.W. 354, 79 
Iowa 185. 

35. Smith v. Smith, 76 Ind. 236; 


Whiteman v. Swem, 71 Ind. 530; Nel- 
son vy. Wilson, 61 Ind. 255; Dunham 
vo Mappan, wit ind! ais +8 orines vy, 
Craft, 16 Ind. 110; Peugh v. McKin- 
ney, (Mo.App.) 211 S.W. 83. 


$6. Horbach v. Horbach, 149 N.w. 
3038, 127 Minn. 223. 


37. Vedder v. Saxton, 46 Barb. (N. 
Y.) 188. 
38. See supra § 2348. 


39. In re Messang’s Estate, 


20 
Ohio N.P.N.S. 60, 62. : : 


“The assertion is made that inas- 
much as there was a bequest of the 
total income to the widow, her statu- 
tory first year’s allowance can not be 
had when she elects to take under the 
will which gives her the entire in- 
come. This matter was effectually 
disposed of by Judge Ranney in Col- 
lier v. Collier’s Ex’rs, 3 Ohio St. 369, 
and an examination of the statutes 
does not show that the Legislature 
has ever evinced an intent tv destroy 
the holding of the Supreme Court in 
that ease, but rather to supvort it, 
with the exception, however, that the 
statute now provides that an election 
to take under the will does not bar 
the widow of her year’s allowance, 
‘unless the will expressly otherwise 
directs.’”’ In re Messang’s Estate, 
supra. 


40. Costen vy. Fricke, 276 S.W. 579, 
169 Ark. 572; In re Whitney’s Estate, 
154 P. 855, 171 Cal. 750; In re Cowell’s 
Estate, 130 P. 209, 164 Cal. 686; Casey 
v. Casey, 106 S.H. 119, 151 Ga. 169; 
Gilmer vy. Gilmer, 117 So. 371, 151 
Miss. 23. 


[a] Evidence of intention held not 
clear and unequivocal.—(1) The mere 
fact that a legacy to the wife pro- 
vides for payments at stated periods 
beginning from the testator’s death, 
or the fact that the will disposes 
specifically of the entire estate, does 
not deprive her of the right to a fam- 
ily allowance. In re Whitney’s Es- 
tate, 154 P. 855, 171 Cal. 750. 12) ‘The 
fact that the will bequeathed a life 
estate in the testator’s entire property 
to the widow does not clearly evi- 
dence an intention of the testator to 
bequeath the property in lieu of such 


support. Kinard v. Clay, 75 S.B. 636, 
138 Ga. 544. 
41. Blakeman vy. Blakeman, 67 N. 


W. 69, 64 Minn. 315. 


42. Duclos y. Benner, 32 N.E. 1002, 
136 N.Y. 560. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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absence of controlling provisions in will or statute, 
an election by a widow to take under the will of her 
husband does not preclude her inheritance of lands 
as to which her husband died intestate and to which 
no reference was made in the will,4? or which were 
invalidly disposed of,* or which, by reason of a 
lapse, must be distributed under the intestate law;*® 
and the same rule applies to a widower’s interest in 
his wife’s estate.4® A distinction has been made be- 
tween an intestacy which has been planned by the tes- 
tator in favor of his heirs, and an intestacy resulting 
from invalidity of some provision, or from lapse, the 
rule not applying in the former case and applying in 
the latter,** and it has been held broadly in some ju- 
risdictions, contrary to the general rule, that. an elec- 
tion to accept the provisions of the will estops the 
widow from taking under the statutes property as to 
which testator died intestate by reason of a lapsed 
devise,*® and that a taking under the will in such ease 
in one state operates as an estoppel everywhere.*? 
However, the application of the general rule that an 
election to take under a will is as to the part of the 
estate as to which there is a testacy and in lieu of the 
part as to which there is an intestacy is subject al- 
ways to terms of the will, contract, or statute.®° A 
widow taking under the will is entitled to her distrib- 
utive share of property as to which there is an in- 
testacy®+ where the will provides that aeceptance of 


43. Bowers v. McGill, 12 Ohio N.P. 
N.S. 124: In re Fowler’s Hstate, 126 
A. 817, 281 Pa. 459; In re Thompson’s 
Estate, 79 A. 173, 229 Pa. 542; Free- 
man’s Estate, 75 A. 1063, 227 Pa. 154; 


gerford’s Will, 
Mise. 385. 


55. Crossman 


Reed’s Estate, 82 Pa. 428; Carman’s 56, 

Appeal, 2 Pennyp. (Pa.) 332; In re| N.Y. 396. 

Schillo’s Estate, 64 Pa.Super. 85: Bil- 57 

lings’ Wst., 20 Pa.Dist. 1008; Billing’s| (94) 334, 2945 Ky. 


Est., 38 Pa.Co. 673. 
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tate, 138 A. 730, 100 Vt. 407. 
. In re Silsby, 128 N.E. 212, 229 


Weddington v. Adkins, 54 S.W. 
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the gift shall be in lieu of dower only,®? or of all 
claims on the estate disposed of by wiill,®* but not 
where the gift is in lieu of dower and all other claims 
to or interests in the estate,°* or of all rights and leg- 
acies to which beneficiary might be entitled by laws 
of descent, or otherwise,®® or where the widow has 
consented to aecept the provision of the will in leu 
of dower and other interests in the testator’s es- 
tate,°® or where the widow taking under the will is 
barred by statute from claiming a distributive share 
in property undisposed of,°* as, for example, where 
the statute declares that the widow shall not take 
both under will and statute unless such is the plain 
intention of the testator, and no such intention ap- 
pears,°* such statute in some jurisdictions applying 


to real estate, but not to personal estate, undisposed 


of.°° Under a statute declaring that the widow must 
elect before provision in the will and her right to 
one-third of her husband’s land under the statute, by 
taking under the will she waives her statutory third, 
but not her right as heir.®° 


[§ 2438] (b) Taking against Will—aa. In Gener- 
al. Widow. A widow’s renunciation of her hus- 
band’s will operates as a renunciation of the will in 
toto,®! and vests in her her dower and statutory 
rights in her husband’s estate,®? as though so far as 
she is concerned, he had died intestate,®* unless a 


135 ; ow cannot accept a part of the devise 
or bequest in her favor and demand a 
part of the statutory provision in her 
behalf. In re Powell’s Estate, 74 A. 


421, 225 Pa. 518. 


62. Ind.—Murphey v. Brown, 62 
aie 275, 159 Ind. 106, 7 Prob.Rep.Ann. 


Iowa.—Wright v. Breckenridge, 101 


Crossman’s WHs- 


747; Forstall v. 


44. Hoffman’s Est., 14 Pa.Dist. 279. 
45. Inre Reed’s Estate, 82 Pa. 428. 


46. Arnold’s Estate, 94 A. 1076, 249 
Pa. 348. 
47. Forrestal’s Estate, 10 Pa.Dist. 


&Co. 152 [dist Jackson’s Appeal, 126 
Pa. 105]. 
48. In re McAllister’s Estate, 160 


N.W. 1016, 185 Minn..357, L.R.A.1917C 
504. 


49. In re McAllister’s Estate, su- 
pra. 

50. See cases infra this section. 

51. McAllister v. McAllister, 167 
N.W. 78, 183 Iowa 245. 


[a] Intestacy prevented by stat- 
ute.—Since, under a statute, devise to 
predeceased devisee does not lapse 
and become intestate property, but is 
taken by heirs of such devisee under 
will, the right of the widow of testa- 
tor to share of property becoming 
intestate through lapsed devise, does 
not arise. McAllister v. McAllister, 
167 N.W. 78, 183 Iowa 245. 


52. In re Hayman’s Estate, 239 N. 
Y.S. 588, 1836 Misc. 199, 137 Mise. 329 
[supplementing 237 N.Y.S. 215, 134 
Misc. 808, aff 243 N.Y.S. 803, 229 App. 
Div. 853, aff 177 N.E. 139, 256 N.Y. 
657]. 

53. In re Whitney’s Estate, 167 P. 
399, 176 Cal. 12. 


54. In Matter of Benson, 96 N.Y. 
499, 48 Am.R. 646; In re Bloodgood’s 
Estate, 229 N.Y.S. 171, 223 App.Div. 
640 [mod 222 N.Y.S. 345, 129 Misc. 
398]; Matter of Spear’s Will, 86 N.Y. 
S. 448, 90 App.Div. 564; In re Hun- 


[69 C. J.—72] 


Forstall, 28 La.Ann. 197. 


[a] Failure of bequest of hus- 
band's share in community to wife, 
under statute restricting power of 
husband to devise to widow when 
there are more than three children 
to one-third of his share of the com- 
munity does not entitle widow, who 
has elected to take under will, to a 
usufruct to the other two-thirds un- 
der the statute, where the statute 
providing a widow’s usufruct in hus- 
band’s share of community property 
is confined by its terms to cases 
where husband did not dispose of it 
by will. Forstall vy. Forstall, 28 La. 
Ann. 197. 


[b] Widow’s exemption.—Under 
statute providing that where any 
person shall die intestate as to per- 
sonal estate or any part thereof, sev- 
en hundred and fifty dollars shall be 
set anart for widow and children, wid- 
ow taking under will is also entitled 
to personalty not disposed of by will 
where not exceeding seven hundred 
and fifty dollars. Weddington v. Ad- 
kins, 54 S.W.(2d) 331, 245 Ky. 747. 


58. Davis v. McKown, 160 A. 458, 
131 Me. 203; Bunker v. Bunker, 154 A. 
73, 180 Me. 103; Adams v. Adams, 5 
Mete. (Mass.) 277; Swihart v. Swi- 
hart, 7 Ohio Cir.Ct. 338, 4 Ohio Cir. 
Dec. 624. 


59. Davis v. McKown, 160 A. 458, 
131 Me. 203; Bunker y. Bunker, 154 A. 
73, 130 Me. 103. 


60. Collins v. Collins, 25 N.E. 704, 
28 N.E. 190, 126 Ind. 659: 


61. In re Powell’s Estate, 
421, 225 Pa. 618. 


[a] Renunciation of part.—A wid- 


74 A. 


N.W. 111, 125 Iowa 197. 


Md.—Kuykendail v. Deveecmon, 28 
A. 412, 78 Md. 537. 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461. 


N.Y.—In re Vowers’ Will, 21 N.E. 
690, 112 N.Y. 569. 
Pa.—MecGarry’s Estate, 9 Pa.Dist. 


172; In re Gast’s Estate, 3 Lanc.L. 
Rev. 89; In re Birth’s Estate, 2 Leg. 
Chron. 7. 


Utah.—In re Little, 61 BP, 899, 22 
Utah 204. 


[a] One taking under will of wid- 
ow who had waived provisions of will 
has no greater rights in property than 
were vested in widow. Kramer vy. 
Crosby, 165 N.E. 686, 266 Mass. 525. 


63. Cogburn v. Callier, 104 So. 328, 
213 Ala. 38; Ashelford v. Chapman, 
105 P. 534, 81 Kan. 312; In re Kates’ 
Hstate, 123 A. 97,.282, Pa, 417.- in re 
Guenthoen’s Estate, 83 A. 617. 235 Pa. 
67; Cochran v. Garth, 40 S.W.(2d) 
1023, 163 ‘Tenn, 59,576 Av; Ra 413. 


“Wer choice is between will and 
no will. If she take under the law, 
there is no will so far as her rights 
are concerned. Her share is carved 
out of the estate according to the law 
of descents and distributions pre- 
cisely as if no will had been made. 
Then the will operates upon the resi- 
due. The will of what remains after 
she has been satisfied may create 
rights, and may impose obligations, 
but she is a stranger to them. Her 
election in effect partitions the estate 
into two separate and independent 
domains; one governed exclusively 
by the statute of descents and distri- 
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statute otherwise provides,®4 and a renunciation in 
general terms will have this effect even though it does 
not specify the particular estate or rights to which 
the widow is entitled under the statute;°*> but a wid- 
ow cannot claim greater rights than the statute gives 
her by renouncing the will.6* The widow’s election 
against the will, confirming her preéxisting rights in 
her husband’s estate,°7 vests such estate in her im- 
mediately at the date of such election,®® without as- 
signment by the court even though the statute pro- 
vides therefor®® and even though the widow dies be- 
fore the property is set off to her.7° The vesting of 
the title relates back to the time of the testator’s 
death.74 Widow renouncing the will and taking dow- 
er takes as heir, and her interest is not a debt for 
which the personal property is primarily liable.7? 


Widower. A widower’s renunciation of his wife’s 
will entitles him to his rights under the statute,7? in 
every state according to the laws of descent of lands 
in the state where the land is.7* His interest vests 
at her death,’® is paramount to rights of devisees 
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and legatees,7® and at his death passes to his person- 
al representatives.77 — 


[§ 2439] bb. Benefits or Rights under Will. 
Widow. Generally, the widow’s renunciation of her 
husband’s will precludes her from claiming or accept- 
ing any berfefits thereunder,** in any state,“® such as 
a charge for her support,®® a provision for a home®*? 
or its occupation,®? or for income,** or for her funer- 
al expenses;8* and the provisions made for her in 
the will lapse,8> or become immaterial,*® the prop- 
erty passing under the law of succession as though 
the testator had died leaving no wife where no other 
provision is made therefor in the will.87 Renuncia- 
tion operates as extinguishment of trust provisions 
solely for the benefit of the person renouncing,®* and 
of a general power of appointment which otherwise 
might be exercised hy the person renouncing to the 
benefit of his own esiate.*® In order to increase her 
distributive share, a widow, who has renounced the 
will, may not compel persons taking under the will to 
comply with provisions therein,®® or an executor to 
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butions, and one governed exclusive- 
ly by the will. She occupies one, the 
beneficiaries of the will occupy the 
other, and there are no reciprocal re- 
lations between them. ‘The _ benefi- 
ciaries of the will owe her no duty 
under the will, because she renounced 
all rights under the will, became an 
alien to it, and betook herself to her 
own peculiar demesne. She cannot 
invade their territory, and demand 
of them anything secured or enjoined 
by the will, because she satisfied ev- 
ery claim she possesses when a 
elected to take according to la 
Ashelford v. Chapman, 105 P. 534, B35, 
Sian sob 2iy 


64. Armstrong vy. Armstrong, 11 
‘Ohio Cir.Ct.N.S. 474. 


65. Waddill v. Waddill, 
531, 296 Ill. 204. 


“The language used is of no im- 
portance in determining to what es- 
tate she became entitled. Upon the 
filing of her renunciation the law 
fixed what estate she should take, and 
she became entitled to it, whether she 
claimed it specifically or not in her 
renunciation. Any statement that 
she elected to take dower would not 
prevent her from taking as _ heir, 
where husband left no issue or de- 
scendants, and her rights were not 
affected by claiming or omitting to 
claim any specific estate.” Waddill 
NA seen 129 N.E. 531, 532, 296 Ill. 


66. Ashelford v. Chapman, 105 P. 
534, 81 Kan. 812; Petterson’s Est., 23 
Pa.Co. 248. 


67. McCallister v. Brand’s Heirs, 
11 B.Mon. (Ky.) 370, 395. 


68. Fletcher v. Cotton, 123 A. 889, 
is, eae 248; Greiner’s Appeal, 103 
a. : 


69. Fletcher vy. Cotton, 123 A. 889, 
81 N.H. 243. 


70. Greiner’s Appeal, 103 Pa. 89. 


71. Lowrimore vy. First Savings & 
Trust Co. of Tampa, 140 So. 887, 891, 
102 Fla. 740; In re Fitzgibbon’s Es- 
tate, 119 A. 837, 276 Pa. 105. 


72. Dunshee v. Dunshee, 104 N.E. 
1100, 268 Ill. 188 [aff 182 Ill. App. 599]. 


Widow’s taking under will as cred- 
itor of estate see supra § 2431. 


73. Doran v. Beale, 63 So. 647, 106 
Miss. 305. 


129 N.E. 


74 Doran v. Beale, supra. 


75. Bankers’ Trust Co. of New 
York v. Greims, 147 A. 290, 110 Conn. 
36, 66 A.L.R. 726. 


76. Moakler’s HEst., 48 Pa.Co. 77; 
epee Peck’s Estate, 88 A. 568, oi Vt. 


77. In re Mallon’s Estate, 
1031, 253 Pa, 29. 


78. U.S.—London ‘Underground 
Electric R. Co. v. Owsley, 169 F. 671 
[aff 176 FE. .26, 99,,C.C.A. 500). 


Ala.—Pearson y. Darrington, 32 
Ala. 227. ‘ 


Ga.—Worthen v. Pearson, 
385, 81 Am.D. 218. 


Kan.—Ashelford v. Chapman, 
P. 534, 81 Kan. 312. 


Md.—McGehee vy. McGehee, 136 A. 
905, 152 Md. 661. 


Mich.—Crawford v. Bloss’ 
72 N.W. 148, 114 Mich. 204. 


Minn.—In re Owsley’s Estate, 142 
N.W. 129, 122 Minn. 190. 


N.J.—Roe’s Ex’rs v. Roe, 21 N.J.Eq. 
253. 


N.Y.—Weeks v. Frost, 7 N.Y.St. 487, 
44 Hun 623; In re Donchian’s Estate, 
199 N.Y.S. 107, 120 Misc. 5385 [aff 204 
N.Y.S. 903, 209 App.Div. 806]. 


Pa.—Sullivan v. Kieffer, 15 A. 673, 
122 Pa. 1385; Levengood’s Hstate, 38 
Pa.Super. 491. 


Tenn.—Cochran v. Garth, 40 S.W. 
(2d) 102879063) Denn’ 59,’ 76 “ALR: 
1413; Armstrong v. Park’s Devisees, 
9 Humphr. 195. 


Tex.—Hllis v. Scott, (Civ.App.) 58 
S.W.(2d) 194. 


Wis.—In re MclIlhattan’s Will, 
N.W. 130, 194 Wis. 113. 


79. See supra § 2332. 


80. Worthen v. Pearson, 33 Ga. 385, 
8i Am:D: 213: 


Sl. Roe v. Roe, 21 N.J.Bq. :253% 
Ellis v. Scott, (Tex.Civ.App.) 58 S.W. 
(2d) 194. 


82. Underground Electric Rys. Co. 
of London, Limited, v. Owsley, 169 F. 
671 [aff 176 BY. 26, 99 C.C.A. 500]. 


83. Sullivan vy. Kieffer, 15 A. 673, 
122 Pa. 135: In re Mcllihattan’s Will, 
216 N.W. 130, 194 Wis. 118. 


9 A. 


33 Ga. 


105 


Estate, 


216 


84. Hall v. Smith, 61 N.H. 144. 


85. Sims v. Billings, 18 P.(2d) 
1084, 162 Okl. 51; Appeal of Sims’ Es- 
tate, 18 P.(2d) 1077, 162 Okl. 35; Den- 
ny v. Searles, 143 S.E. 484, 150 Va. 701. 


86. Rench v. Rench,.169 N.W. 667, 
184 Iowa 1372. 


[a] Remarrying.—Where a widow 
rejects a will while unmarried, pro- 
visions in the will as to remarrying 
become entirely immaterial. Rench 
v. Rench, 169 N.W. 667, 184 Iowa 1372. 


&7. Appeal of Sims’ Estate, 18 P. 
(2d) 1077, 162 Okl. 35. 


&8. Christian v. Wilson’s Ex’rs, 151 
S.E. 300, 153 Va. 614. 


89. Christian v. Wilson’s Ex’rs, 
151 S.E. 300, 153 Va. 614 [cert den 


SL S.Ct. 21,, 282° US. 8405 "(6 Lids 
746). 
90. Ashelford v. Chapman, 105 P. 


534, 81 Kan. 312, 315;- Potter v. Wat- 
kins, 144 A. 27, 104 N.J.Eq. 13; In re 
Dermond’s Estate, 55 Pa.Super. 453. 


“Her choice is between will and no 
will. If she take under the law, there 
is no will so far as her rights are con- 
cerned. Her share is carved out of 
the estate according to the law of 
descents and distributions, precisely 
as if no will had been made. Then 
the will operates upon the residue. 
The will of what remains after she 
has been satisfied may create rights 
and may impose obligations, but she 
is a stranger to them. Her election 
in effect partitions the estate into two 
separate and independent domains, 
one governed exclusively by the stat- 
ute of descents and distributions and 
one governed exclusively by the will. 
She occupies one, the beneficiaries of 


the will occupy the other, and there — 


are no reciprocal relations between 
them. The beneficiaries of the will 
owe her no duty under the will, be- 
cause she renounced all rights under 
the will, became an alien to it, and 
betook herself to her own peculiar 
demesne. She cannot invade their 
territory and demand of them any- 
thing secured or enjoined by the will, 
because she satisfied every claim she 
possessed when she elected to take 
according to law.’ Ashelford v. 
Chapman, supra. 


[a] Direction to pay debts.—Wid- 
ow renouncing testamentary provi- 
sions in lieu of dower cannot com- 
pel performance of direction in will 


For later cases, developments and changes in the law see Annotations, same title and section number, 


— 


§§ 2439-2440] 


make a sale of property,®! or to serve for a nominal 
fee,®? and where a lease is made to the widow to ef- 
fectuate provisions in the will for her benefit, by re- 
nuneiation of the will, she loses all rights both under 
will and under lease ;°* but where there is no legal re- 
quirement that an election be made,®* or inconsisten- 
cy between rights claimed under will and statute,®® 
a refusal to accept provisions of a will does not oper- 
ate as a relinquishment of any right thereunder, even 
though the renunciation is in writing and filed in 
court ;°° nor does a renunciation of the provisions re- 
lating to real estate contemplated and provided for 
in the will itself affeet the widow’s rights to person- 
alty under the will,®’ or a renunciation of her own 
rights under a trust provision for herself and her 
children affect her rights to compel compliance by 
the trustee so far as it affects the shares of her chil- 
dren;°® nor are the widow’s own property rights, 
as distinguished from her rights as surviving spouse, 
affected by her failure to reply to exeeutor’s notice re-’ 
quiring election,®® or by her renunciation of the hus- 
band’s will.t While renunciation by the widow is 
said to destroy the will so far as her rights thereun- 
der are concerned, a duty charged upon her by the 
will continues, where it is personal in character, and 
its performance is in no way dependent upon her ac- 


to convert realty into personalty and, the father’s will. 


WILLS 


Chenoweth v. Bul- 
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ceptance of the provision made for her in the will;? 
nor does the widow’s renunciation destroy her power 
to act as executrix or trustee of a trust or donee of 
a power in which she has no beneficial interest,® un- 
less it appears by the will that the execution of the 
trust or exercise of the power is dependent on her 
acceptance of the provisions of the will for her own 
benefit ;+ nor docs it destroy the probative force of 
her husband’s statements therein as to facts,° or the 
effect of the husband’s release therein of his rights,°® 
in eases where the widow’s rights can only be estab- 
lished by suit in the name of her husband’s estate; 
nor does it nullify the provision of the will that title 
in property shall not pass until time for distribution 
of estate.? 


Widower. Also, the widowevr’s renunciation of his 
wife’s will precludes him from claiming or accepting 
any benefits thereunder,® as, for example, income 
from a testamentary trust,® or payment of his wife’s 
funeral expenses,'° or provision for payment of his 
own funeral expenses.1! 


[§ 2440] cc. Scope and Extent of Rights—(aa) 
In General. The rights of a widow who has re- 
nounced the provisions for her in her husband’s wil] 
depend on the terms of the statute,?? and her right¢ 
Enere, 


Estate, 83 A. 617, 235 Pa. 67); 


pay debts, in ae ee oe HOME litt, 6 S.W.(2d) 1061, 224 Ky. 698. ma ae earths EER In re Lang- 
rom a mortgage in which she joined. oP Smita erwisch, Pa.Dist. 470. 
~ spaulding vy. Lackey, 173 N.E. 
Rr a Watkins, 144 A. 27, 104 N.| 449° 340 In. 572. wibl,, Dower ,or child’s part.—(1) 
JeOh Wiss 3 ra. idow entitled only to dower under 
91. In re Celenza’s Estate, 17 Pa. [a] Selection of monument.—Wid@-| gower act, and not to one third of 


Dist.&Co. 319. 


ow’s renunciation of will does not 
take from her duty placed upon her by 


lands in fee under statute of descent, 
renunciation not converting testate 


92. Murray’s Estate, 28 Pa.Super.} will to select monument for her hus- | ; A are pray 
474, band’s grave. Spaulding v. Lackey, Hage ME BEA AR Le ane Tee 
173 N.E. 110, 340 Il. 572, 71 A.L.R.| 150 N-E. 630, 3 . 270, (2) Under 
932. LRUM DUI ly Ver, deale e220 Nav. 660 ; 2 statute granting dower, widow re- 
414, 250 Mich. 117. . fee nouncing will is entitled ne Beste nis 
g . : 38. McGee v. Vandeventer, .E. | of realty in fee, and one third of rent- 
94. Richards v. Richards, 58 N./ 497° 396 Th. 495. als since testator’s death. New Eng- 


W. 926, 90 Iowa 606. 


95. In re Trombly’s Bstate, 255 
N.Y.S. 938, 142 Misc. 255. 5. 


4 McGee v. Vandeventer, supra. 
Merchants’-Citizens’ Nat. Bank 


land Trust Co. v. Morse, 136 N.E. 835, 
243 Mass. 39. (3) Widow takes dow- 
er under law providing for one third 


[a] Use of dwelling house for life. 
—Widow’s election to accept dower 
does not preclude life use of testator’s 
dwelling house under provisions of 
will, there being no inconsistency be- 
tween them (Real Property L. §§ 
200, 201, as amended by L. [1929] ¢ 
229). In re Trombly’s Estate, 255 N. 
Y.-S" 933" 142- Mise. .2'55. 


[b] Widow’s claim of child’s part 
is not inconsistent with claim to 
child’s share in proceeds of sale of 
property authorized by will. Virgin- 
ia-Carolina Chemical Co. v. Ward, 88 
So: 125, 81 Fla. 358. 


96. Richards v. Richards, 58 N.W. 
926, 90 Iowa 606. 


97. Siate Bank v. Ewing, 17 Ind. 
68. 

98. Kerrigan’s Est., 5 Pa.Dist. 125, 
17 Pa.Co.. 439. 

99. Spring v. Spring, 229 N.W. 147, 
210 Iowa 1124. 

[a] Widow entitled as cestui que 
trust to property held by husband as 
resulting trusf, is not estopped to de- 
mand her rights by failure to answer 
notice to elect. Spring v. Spring, 229 
N.W. 147, 210 Iowa 1124. 


1. Chenoweth vy. Bullitt, 
(2d) 1061, 224 Ky. 698. 


[a] Life estate under husband’s 
father’s will.—Renunciation by wid- 
ow of husband’s will whereby he ex- 
ercised power of appointment given 
by his father’s will does not consti- 
tute surrender of her life estate under 


6) STW. 


& Trust Co. of Allentown vy. Mauser, 
147 A. 90, 297 Pa. 399. 


6 Merchants’-Citizens’ Nat. Bank 
& Trust Co. of Allentown v. Mauser, 
-supra. 


7. Campbell v. Simmons, 127 S.W. 
1005, 138 Ky. 302. 


8 See cases infra notes 9-11. 


9. In re Devime’s Estate, 263 N.Y. 
S. 670, 147 Mise. 273. 


10. Gustin v. Bryden, 205 Ill.App. 
204; In re Mitchell’s Estate, 79 Pa. 
Super. 208. 


11. In re McGrath’s Estate, 222 N. 
Y.S. 262, 129 Misc. 514. 


12. See eases infra this note. 


[a] Allowances.—Renouncing wid- 
ow is entitled to: (1) Seven hundred 
and fifty dollars money or personal 
property, there being no infant chil- 
dren. Oster’s Ex’r v. Ohlman, 219 S. 
W. 187, 187 Ky. 341. (2) Allowances 
made by statute, in addition to dow- 
er. Jameson v. Jameson, 173 S.W. 
851, 117 Ark. 142. (38) Surviving, 
spouse electing to take against will 
is not a surviving spouse of one dying 
intestate within meaning of a Stat- 
ute making allowance of real and 
personal estate to aggregate of five 
thousand dollars in such case. In re 
Lucas’ Estate, 121 A. 315, 277 Pa. 553 
(under statute, expressly excluding 
renouncing widows, enacted after con- 
struction of prior law to the contrary 
in In re Mercer’s Estate, 83 A. 707, 235 
Pa. 178; In re-Deegan’s Estate, 83 
A. 620, 235 Pa. 88; In re Guenthoer’s 


interest and not under law having 
reference to intestate real estate. In 
re Hartmann’s Hstate, 141 A. 695, 16 
Del.Ch. 466. (4) Under statute en- 
larging widow’s distributive share by 
adding dower where husband dies in- 
testate and leaves no issue, a widow 
renouncing will is not entitled to dow- 
er, there being no intestacy, and es- 
pecially where there are issue sur- 
viving. Leighton y. Leighton, 188 N. 
W. 922, 193 Iowa 1299. (5) Where a 
widow elects to take a child’s part in 
her husband’s estate, and there is one 
child, the widow is counted as a child, 
and will be entitled to one half of the 
estate, after payment of costs of ad- 
ministration. Benedict v. Wilmarth, 
85 So. 84, 46 Fla. 535, 4 Ann.Cas. 1033. 


[ce] Distributive share.—Widow 
renouncing will is entitled to: (1) 
One third interest in the real property 
only. In re Hansen’s Guardianship, 
247 “P.. 481; 67 Utah ) 256." (2) One 
third of personal estate after pay- 
ment of debts and claims. Harris v. 
Harris, 114 (A. 909) 139. Mds 187%) oy 
One third personal estate if issue sur- 
viving, one half, if not. In re Foge’s 
Estate, 74 A. 1133, 105 Me. 480. (4) 
So much of personalty as would have 
descended to her if husband had died 


intestate. Harbeson vy. Mellinger, 2 
Ohio “App: “75, 35” Ohio Cin: Ct isos 
Petterson’s Est., 23 Pa.Co. 248. (5) 


Share in personalty in addition to 
dower. Dorsey v. Dorsey, 140 So. 540, 
224 Ala. 496; Kilgore v. Kilgore, 149 
N.E. 754, 319 Ill. 298; McCann v. Da- 
ly, 168 Ill.App. 287; Geiger v. Bitzer, 
88 N.E. 134, 80 Ohio St. 65, 22 L.R.A. 
N.S. 285, 17 Ann.Cas. 151; Zizelman v. 
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ean be neither increased?® nor diminished!* by any 
provision of the will, although they are subject to 
other statutory provisions limiting or enlarging the 
husband’s power to devise property away from his 
wife;1° nor are her rights under the statute affected 
by her filing the will for probate, being appointed 
executrix, or by her statements that legatees would 
receive something under the will;'® nor are her 
rights to take under the statute resulting from her 
failure to elect, when called upon, lost by her sub- 
sequently demanding a benefit under the will.17 The 
statutory rights of a renouncing widow are superior 
to the rights of legatees under the will,*® except in 
ease of a legacy in payment of a debt which itself 
is superior to the rights of the widow;'® and she 
is entitled to her statutory share in property ac- 
quired by the estate after the testator’s death,?° and 
to the income on the property assigned to her from 
the testator’s death,?! except in cases where under 
the law the profits of the land belong to the admin- 
istrator.? 


Widower. In the absence of a statute, the hus- 


Mayer, 161 N.E. 550, 27 Ohio App. 512; |ed the will. 
Armstrong v. Armstrong, 11 Ohio Cir. 
Ct.N.S. 474; Cochran v. Garth, 40 S.W. 
Ca) 10237163; Tenn. 569, 76) ATR, 


1413. (6) Share in personalty in ad- 


[b] 


dition to_ dower and homestead. | Rench 
Healey v. Wheeler, 72 A. 753, 75 N.H. y 
214. (7) Statutory share of person- [ce] 


‘WILLS 


Ashelford v. Chapman, 
105 P. 534, 81 Kan. 312. 


Remarrying provisions 
will become immaterial after widow 
has renounced the will. 
(lowa) 169 N.W. 


Conversion by -will of real es- 


[§§ 2440-2441 


band has no right to a distributive share in his wife’s 
property by renouncing the will;?* and where the 
statute exists, its terms fix the character and amount 
of that interest,?* the law in force at the time of the 
wife’s death controlling. Where the statutes ex- 
pressly exclude application of the intestate law in 
cases where the husband elects to take against the 
will, allowances made in the intestate law will not 
be given to the renouncing widower.?® Children of 
the surviving husband are entitled to the one-half 
of the wife’s estate to which their father was enti- 
tled under the statute on his failure to consent to 
his wife’s will conveying away from him more than 
a half of her estate.?7 


[§ 2441] (bb) Homestead, Allowances, and Ex- 
emptions. Homestead.28 Under constitutional or 
statutory provisions establishing the widow’s right 
to a homestead exemption in her husband’s proper- 
ty after his decease, and sometimes under both, a 
widow renouncing her husband’s will is entitled to 
homestead in addition to dower?® or her distributive 


99 Me. 65. 
24 See cases infra this note. 


[a] Allowances.—(1) Real or per- 
sonal estate, or both, to value of five 
thousand dollars. Nichalson’s Estate, 
43 Pa.Co. 83; Moakler’s Est., 43 Pa. 
Co. 77. (2) Real or personal proper- 


in a 


Rench v. 
67. 


alty without dower which had been 
released. Detroit Trust Co. v. Baker, 
203 N.W. 154, 204 N.W. 773, 230 Mich. 
551. (8) One half of property, other 
half, not being disposed of, going also 
to widow as sole heir. Blatt v. Blatt, 
242° P-1099,-79 Colo. 57,57 ALL.R.-221. 
(9) Specific interest in property, not 
including income. Gardner v. Mer- 
cantile Trust Co. of Baltimore, 164 A. 
663, 164 Md. 280. (10) One third of 
estate. Sims v. Billings, 18 P.(2d) 
1084, 162 Okl. 51; Appeal of Sims’ Es- 
tate, 18 P.(2d) 1077, 162 Okl. 35. (11) 
One third of estate. Bank of Com- 
merce & Trust Co. v. Trigg, 280 P. 563, 
138 Okl. 216. (12) Share in estate. 
Hahn v. Dunn, 234 N.W. 247, 211 Iowa 
678, 82 A.L.R. 1508. (13) One half of 
estate after payment of debts. Ash- 
elford v. Chapman, 105 P. 534, 81 Kan. 
812. (14) Life estate in realty, and 
limited share of personalty. Kramer 
v. Crosby, 165 N.E. 686, 266 Mass. 525. 
(15) Share in real and personal prop- 
erty same as under intestate li w. In 
re Kates’ Estate, 128 A. 97, 282 Pa. 
417. (16) Share in realty and per- 
sonalty and homestead. Schaffenack- 
er v. Beil, 150 N.E. 333, 320 Ill. 31. 
(17) Estate she would have taken had 
husband died intestate leaving chil- 
dren. In re Lackman, 26 Ohio N.P. 
N.S. 387. (18) Whole of estate, hus- 
band dying without surviving issue, 
subject, however, to subsequent stat- 
ute permitting husband to give half 
of the estate to others by his will. 
In re Breen’s Fstate, 146 P. 1147, 94 
Kan. 474, 4 A.L.R. 238; Noecker v. 
Noecker, 71 P. 815, 66 Kan. 347; Bar- 
ry v. Barry, 15 Kan. 587 (whole es- 
tate). 


13. Ashelford v. Chapman, 105 P. 
534, 81 Kan. 312; Geiger v. Bitzer, 88 
N.E. 134, 80 Ohio St. 65, 22 L.R.A. 
N.S: 285 and note, 17 Ann.Cas. 151 
and note. 


[a] Purchase money indebtedness, 
which the testator’‘in his will charged 
on the land purchased, must be paid 
out of the estate funds before dis- 
tribution to widow who had renounc- 


tate into personalty cannot be relied 
upon by a widow who takes against 
the will. Geiger v. Bitzer, 88 N.E. 
134, 80 Ohio St. 65; Barber’s Est., 3 
Pa.Dist. 53, 14 Pa.Co. 167. 


14. Ashelford v. Chapman, 105 P. 
534, 81 Kan. 312; In re Gowen, 32 Me. 
516; Geiger v. Bitzer, 88 N.E. 134, 
80; Ohio St. 65, 22° L.R.A.N.S. 285, 17 
Ann.Cas. 151. 


[a] Contract with beneficiaries.— 
Where a widow has waived in due 
form the provision made for her in 
her husband’s will, a subsequent con- 
tract, made by her with the heirs and 
legatees, that she would accept the 
provision and make no other claim up- 
on the estate, can have no effect upon 
the action of the probate court. In 
re Gowen, 32 Me. 516. 


15. In re Little, 22 Utah 204, 61 
P.-899. 


16. Eastburn vy. Canizas, 69 So. 459, 
193 Ala. 574. . 


17. Long v. Anderson, 216 P. 1097, 
114 Kan. 1383. 


18. Benedict v. Wilmarth, 35 So. 
84, 46 Fla. 535, 4 Ann.Cas. 1033. 


19. In re Fogeg’s Estate, 74 A. 1133, 
105 Me. 480. 


[a] A legacy to an executor in lieu 
of commissions of such relative size 
as to be regarded as a payment for 
services, and thus an expense of ad- 
ministration, and not as a gift or 
legacy proper, should be deducted be- 
fore distribution to the widow, who 
has waived the provisions of the will 
and claimed her distributive share. 
In re Fogg’s Estate, 74 A. 1138, 105 
Me, 480. 


20. Blakslee’s Est., 44 Pa.Co. 291. 


21 slorantive Loran, eine be 9 Oks 
Colo. 44; Austell v. Swann, 74 Ga. 
278; Hendrix v. McBeth, 61 Ind. 473, 
28 Am.Rep. 680; Orrick v. Pratt, 34 
Mo. 226. 


22. West v. Hatch’s Devisees, 6 N. 
C. 148. 


23. Stewart v. Skolfield, 58 A. 56, 


ty, or both, of value of five thousand 
dollars plus one half of remaining 
realty for life and one half of remain- 
ing personalty absolutely. Moore’s 
Est., 20 Pa.Dist. 1095. (3) Five thou- 
sand dollars, Same as widow’s allow- 


ance from husband’s estate. In re 
Moore’s Estate, 50 Pa.Super. 176; 
Hoffman's Est., 22 Pa.Dist. 969. 

[b] Child’s part.—Both real and 


personal property. Bolton y. Barnett, 
95 So. 721, 131 Miss. 802. 


[c] Distributive share.—(i) Same 
as widow’s share in husband's estate. 
In re Buckland’s Estate, 86 A. 1098, 
239 Pa. 608. (2) Income on one-third 
of all property within state. Bank- 
ers’ Trust Co. of New York v. Greims, 
147 A. 290, 110 Conn. 36, 66 A.L.R. 
726. (8) One-half of the first four 
hundred dollars and one-third of the 
remainder of the personal property 
belonging to the estate of his wife. 
Whyde y. Lunn, 15 Ohio App. 297. (4) 
One-half the estate. In re Mitchell’s 
Estate, 79 Pa.Super. 208. (5) One- 
half of the real and personal estate 
after the payment of debts. Frank- 
lin v. Hastings, 97 N.E. 265, 253 Ill. 46, 
Ann.Cas.1913A 1385. (6) Such share 
of her estate as she could have taken 
in his under the same statute. In re 
Buckland’s Estate, 86 A. 1098, 239 Pa. 
608. (7) Same as under intestate law. 
In re Pursell’s Estate, 90 A. 637, 244 
Pa. 407. (8) Same as if she had died 
intestate.. McGrath v. Quinn, 105 N. 
BH. 555, 218 Mass. 27. (9) Same as 
under intestate laws. Moakler’s Est., 
43 Pa.Co. 77. (10) Such share in her 
estate as she could have taken in his 
estate under similar conditions. In 
re Moore’s Estate, 50 Pa.Super. 76. 


25. See supra § 2332. 
26. In re Mitchell’s Estate, 79 Pa. 
Super. 208. 


27. Wolfe v. Mueller, 104 P. 487, 
46 Colo. 335. 


28. Claiming benefit of a home- 
stead under the will see supra § 2435. 


29. U.S. Fidelity & Guaranty Co. 
v. Edmondson, (Ark.) 59 S.W.(2da) 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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share,®° independently of her petitioning therefor,*! 
and, under some statutes, even though she has failed 
to dissent from her husband’s will within the prop- 
er time.?? The homestead right of the widow is sub- 
ject, however, to statutory provisions limiting or en- 
larging the husband’s power to devise his property 
away from his wife;?* and where the dower stat- 
ute provides that a widow who renounees her hus- 
band’s will may elect between dower and one-half 
of the real and personal estate, but makes no refer- 
ence to homestead, an election to take the statutory 
half bars dower, but not the homestead.*4 A widow- 
er’s renunciation of his wife’s will destroys his right 
thereunder to homestead rights of the wife.*® 


Allowances and exemptions. The widow, renounc- 
ing her husband’s will, is also entitled, where stat- 
ute so provides, to allowances and exemptions in 
her husband’s estate,*® but not to a particular al- 
lowance provided by an intestacy act for widows of 
intestates dying without issue, where the statute 
expressly provides that it shall not apply where the 
surviving spouse shall elect to take against the will.37 
Her right relates back to her husband’s death, mak- 
ing the executor personally liable to her if he de- 
feats the exemption by sale.** 


[§ 2442] (cc) Property Undisposed of. Under a 
statute specifically determining the share of the tes- 
tator’s entire estate to which the widow shall be en- 
titled on renunciation of the will, she is not entitled, 
as heir, to a proportionate share of a lapsed legacy 
in addition thereto.?® Likewise under a statute fix- 
ing a stated proportion of testator’s estate as the 
renouncing widow’s share to dower or in lieu of 
dower, a widow is not entitled to take both her dow- 
er interest and her interest as heir or distributee 
of property not disposed of.*° So also the husband 
is not entitled to more than the statute allows in the 


488; Pool v. Pool, 133 N.E. 273, 300 
Til. 557. 


[a] Value of homestead is includ- 
ed in value of estate when computing 
value of part to be assigned as dower. 


U. S. Fidelity & Guaranty Co. v. Ed- 


20, 206 Iowa 432. 
36. K 
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money mortgage on the half interest 
conveyed to him by deed. 
Bank of Truro vy. Foster, 


y.—Franzell’s Ex’r v. Fran- 
zell, 154 S.W. 912, 153 Ky. 171. 
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event of renunciation of the wife’s will where it is 
construed as applying to the entire estate.41 Other 
statutes fixing the share of the husband who renoune- 
es his wife’s will are construed as applying only to 
property devised and bequeathed under the will, and 
not to limit his rights of inheritance in property not 
disposed of by the will.#? 


[§ 2443] (dd) Computation of Rights. In com- 
puting the widow’s statutory one-third interest in all 
property of the husband owned at his death to which, 
under the statute, she is entitled upon renunciation 
of his will, the value of property devised by testa- 
tor to others is included in making up the total of 
all his property owned by him at his death,#* but not 
the proceeds of the testator’s policy of life insur- 
ance naming the widow as beneficiary,** nor the 
value of real estate in foreign states;4® and where 
statutes so provide, beneficiaries are entitled to have 
the widow’s separate estate counted against her ap- 
portionment from the estate.4® A widower renoune- 
ing his wife’s will and electing to take curtesy is en- 
titled to the mesne profits from the date of his wife’s 
death;*" and where he is allowed a fixed sum out 
of the estate, he may take it, or a portion of it, in 
real estate, and may select his portion out of lands 
devised to others.*§ 


[§ 2444] dd. Claims of Creditors. The rights of 
the husband’s creditors are as a general rule sub- 
ordinate to his widow’s claim for dower unless such 
debts are specifically charged on the land before cov- 
erture or at the time of the acquisition of such lands 
and as a part of the same transaction; nor, after 
land charged by the testator with payment of debts 
has been assigned to the widow for dower, may a 
creditor of the husband proceed at law against the 
executor for an alleged wrongful failure to pay the 
debt out of proceeds from the sale of other lands 


44. Farmers’ Loan & Trust Co. v. 
McCarty, supra. 


45. Bankers’ Trust Co. of New 
York v. Greims, 147 A. 290, 110 Conn. 
3.6510 Gurl Maeva Tne 


46. Simpson v. Simpson, 82 So. 3, 


Truro Sav. 
220 N.W. 


mondson, (Ark.) 59 S.W.(2d) 488. 


30. Canavan vy. McNulty, 159 N.E. 
782, 328 Ill. 388; In re Grobe’s Estate, 
165 N.W. 252, 101 Neb. 786. 


31. Fulp v. Brown, 69 S.E. 612, 153 
N.C., 531. 


32. Fulp v. Brown, supra. 


33. In re Schenk’s Estate, 178 P. 
344, 53 Utah 381. 


[a] Testamentary power over 
homestead.—Where homestead stat- 
ute provides that it shall not be con- 
strued to prevent disposition by will 
of the homestead and exempt person- 
al property, and the power to dispose 
of homestead exists, and homestead 
is disposed of by will, the widow who 
has renounced her husband’s will is 
limited to her distributive share un- 
der the statute. In re Schenk’s Es- 
tate, 178 P. 344, 53 Utah 381. 


34. Canavan v. McNulty, 159 N.E. 
782, 328 Ill. 388. 


35. Truro Sav. Bank of Truro v. 
Foster, 220 N.W. 20, 206 Iowa 4382. 


[a] Where wife conveys half in- 
terest in homestead to husband by 
deed, and then dies, the husband who 
has renounced the will does not take 
the other half interest, and he is es- 
topped to deny validity of purchase 


Me.—Brown v. Hodgdon, 31 Me. 65. 
Mass.—Crane y. Crane, 17 Pick. 422. 
Pa.—Lingo’s Estate, 20 Pa.Dist. 34. 


Wis.—Wilber’s Application, 9 N.W. 
162, 52 Wis. 295. 


37. Lucas’ Hstate, 2 Pa.Dist.&Co. 
T79. 


38. Franzell’s Ex’r v. Franzell, 154 
SW Gl2ediosg Ky. G1. 


39. In re Noble’s Estate, 190 N.W. 
511, 194 Iowa 733, 26 A.L.R. 86; Boyn- 
ton v. Boynton, 165 N.E. 489, 266 
Mass. 454. 


40. Stearns y. Perrin, 90 N.W. 297, 
130 Mich. 456. 


[a] Residue of real estate after 
distribution of devises and legacies 
does not go to widow who has elected 
to take under the law. Sims v. Bil- 
lings, 18 P.(2d) 1084, 162 Okl. 51; 
Appeal of Sims’ Estate, 18 P.(2d) 
1077, 162 Okl. 35. 


41. Inre Hollinger’s Estate, 102 A. 
A110, 259 Pa. 75. 


42. Reeder v. Antrim, 112 N.E. 551, 
110 N.E. 568, 64 Ind.App. 83; Cain 
v. Barnwell, 87 So. 484, 124 Miss. 860. 


43. Farmers’ Loan & Trust Co. y. 
McCarty, 124 A. 40, 100 Conn, 367. 


120 Miss. 197. 


[a] The proper procedure where 
the widow has a separate estate which 
other beneficiaries under the will de- 
sire to have counted against her ap- 
portionment from the estate, is for 
them to file a petition stating facts 
warranting the court in decreeing ap- 
portionment in compliance with the 
Code. Simpson v. Simpson, 82 So. 3, 
120 Miss. 197. 


47. 


He Mann y. Mann, 75 Pa.Super. 


48. In _re Pursell’s Estate, 90 A. 
637, 244 Pa. 407. 


“In her contention that the anpellee 
ought not to be permitted to take the 
land devised to her the appellant 
overlooks the fact that, when a sur- 
viving wife or husband elects to take 
against the other’s will, there are, as 
to her or him, no legatees or devisees 
to be considered. The estate is to be 
distributed as that of an intestate, un- 
der the intestate laws of the state, 
of which the act of 1909 is a constitu- 
ent part. The appellee, therefore, un- 
der his election to take against his 
wife’s will, takes as if she had made 
no will.” In re Pursell’s Estate, su- 
pra, 


49. See Dower § 103. 
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devised. for other purposes.5® A debt specifically 
charged against a devisee cannot be charged against 
the interest taken by the widow.®! The rule as to 
the distributive share of personal estate to which a 
widow who has renounced her husband’s will is en- 
titled requires a payment of debts’? and expenses 
of administration®* before determining the widow’s 
share where the statute provides that the law in in- 
testate estates shall govern, and such law requires 
payment of debts before distribution, or wherever 
the statutory rights on renunciation are restricted 
to a share of the net property of the testator after 
payment of debis.°? A legacy to an executor as pay- 
ment for services as executor is entitled to priority 
over rights of a surviving spouse under the stat- 
ute, where construed as a payment for service;°® 
but, where construed as a gift from a grateful testa- 
tor, the rights of the spouse take precedence.** 


[§ 2445] ee. Enforcement of Rights. The rights 
of widow or widower, on rejecting the will, may be 
enforced in the probate’ or other court having ju- 
risdiction,°® and by bill in equity in a case requir- 


WILLS 


proceedings must conform to the statute.°° A wid- 
ow’s failure to assert her rights under community 
law of another country in prior proceedings bars her 
setting up the claim later, where there is no proof 
of ignorance of rights.°? 


[§ 2446] b. On Other Interests®°?—(1) In Gener- 
al, <A taking against the will by a surviving spouse 
does not operate to render the estate intestate,® 
and is not allowed to break the testamentary plan 
further than is absolutely necessary,°* or extend 
testacy over property not disposed of by will against 
the testator’s purpose that it should go to his legal 
heirs,®® or to interfere with the testator’s exercise 
of a power vested in him,°® or with construction of 
the will by the court;°* but the will is construed 
as if it contained no provisions for the renouncing 
spouse,°* and distribution is made as if he or she 
had died.°® Where the testator disposes of prop- 
erty not his own by will and makes other provisions 
for the owner of such property which the latter ac- 
cepts, such property must be regarded as property 
passing under the will in determining the rights of 


[§§ 2444-2446 


ing equitable relief.°® The right 


50. Justices of Mason County v. 
Lee, 1 T.B.Mon. (Ky.) 247. 

51. Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461. 


[a] Charge for unpaid purchase- 
money.—-Where testator devised a 
plantation, charging the devisee with 
any indebtedness due on account of 
the unpaid purchase-money thereon, 
and the widow elected to take against 
the will, the widow’s interest in the 
plantation was free from any encum- 
brance on account of the unpaid pur- 
chase-money, although her election 
was not indicated until after the as- 
sumption by the devisee of the bur- 
den of the devise. Gordon v. James, 
39 So. 18, 86 Miss. 719, 1 L.R.A.N.S. 
461. 3 

52. In re Fogg’s Estate, 74 A. 1133, 
105 Me. 480. 


[a] A widow who elects to receive 
a share in the personal estate in lieu 
of the provision made for her by the 
will cannot call on the realty to re- 
imburse her for money paid to ex- 
tinguish mortgage debts of the tes- 


tator. In re Lennig’s Estate, 52 Pa. 
BYR 
53.. In re Fogeg’s Estate, 74 A. 1133, 


105 Me. 480. . 


54. Benedict v. Wilmarth, 35 So. 
84, 46 Fla. 5385, 4 Ann.Cas.: 10338; 
Watts v. Killian, 133 N.E. 295, 800 Ill. 
242. 


[a] Where widow elects to take 
child’s part in her husband’s estate, 
as authorized by statute, she takes 
subject to the debts of the estate and 
the cost of administration up to the 
time of actual distribution. Benedict 
v. Wilmarth, 35 So. 84, 46 Fla. 535. 


55. In re Fogg’s Hstate, 74 A. 1133, 
105 Me. 480. 

56. In re Chamberlain’s Wstate, 54 
Pa.Super. 434; Rosar’s Estate, 21 Pa. 
Dist. 302. 


57. McGrath v. Quinn, 105 
555, 218 Mass. 27. ’ 


[a] Sale of real estate necessary 
to give husband the amount to which 
he is entitled, may be ordered by pro- 
bate court on husband@’s petition. Mc- 
Grath vy. Quinn, 105 N.H. 555, 218 
Mass. 27. 


Shaffer v. Shaffer, 50 Pa. 394; 


N.E. 


58. 


— 


is statutory and 


Bradfords vy. Kents, 43 Pa. 474; Run- 


nels v. Runnels, 27 Tex. 515. 


, 59. Pollock v. Learned, 102 Mass. 
9. : 
60. Johnston y. Fort, 30 Ala. 78. 
61. Schweitzer v. Bonn, (N.J.Ch.) 


38 A. 302. 


@2. Effect of acceptance or re- 
nunciation on homestead rights of 
childven see Homesteads § 493. 


63. Canavan v. McNulty, 159 N.E. 
782, 328 Ill. 388; Suiter v. Suiter, 154 
N.E. 337, 323 Ill. 519; Kilgore vy. Kil- 
gore, 149 N.B. 754, 319 Ill. 298; Davis 
v. Mather, 141 N.E. 209, 309 Ill. 284; 
Dunshee v. Dunshee, 96 N.E. 298, 251 
Ill. 405; Gamble v. Rooney, 134 N.E. 
199, 192 Ind. 454. 


64. U.S.—Moore v. Lincoln Hos- 
pital Ass’n of Lincoln, Neb., 6 F.(2d) 
986 [cert den 46 S.Ct. 24, 269 U.S. 565, 
199, 192 Ind. 454. 


Conn.—Farmers’ Loan & Trust Co. 
v. McCarty, 124 A. 40,100 Conn. 367. 


Ind.—Jones v. Jones, 149 N.E. 108, 
150 N.E. 65, 84 Ind.App. 176. 


Kan.—Allen’ v. Patee, 179 PRP. 338, 
104 Kan. 440; Pittman v. Pittman, 
107 P. 285, 81 Kan. 643, 27 L.R.A.N.S. 
602 and note. 


Me.—Adams v.. Legroo, 89 A. 63, 
111 Me. 302. 


Md.—Mercantile Trust Co. of Balti- 
more v. Schloss, 166 A. 599; Johnson 
v. Stringer, 148 A. 447, 158 Md. 315; 
Read v. Maryland General Hospital, 
146 A. 742, 157 Md. 565. 


Mich.—In re McRae, 146 N.W. 265, 
179 Mich, 595. 

Neb.—In re Grobe’s Hstate, 165 N, 
W. 252, 101 Neb. 786. 


N.Y.—In re Hartmann’s Hstate, 232 
N.Y.S. 670, 188 Misc. 739: 


Ohio.—Dunlap v.'McCloud, 95 N.R. 
774, 84 Ohio St. 272, 35 L.R.A.N.S. 851. 


Pa.—In re Lonergan’s Estate, 154 
A. 387, 303 Pa. 142. 
Tex.—Munger v. Munger, (Civ. 


App.) 298 S.W. 470. 


Va.-—Denny v. Searles, 143 S:E. 484, 
150 > Vas 701; 


other beneficiaries thereunder.’? 


Wis.—In re Reynolds’ Will, 138 N. 
WilOLo aol Wiss sos ' 


[a] Executor’s title and rights.— 
(1) The widow’s renunciation does 
not affect the executor’s title to the 
testator’s property (In re Delaney’s 
Estate, 49 Cal. 76) (2) or a power 
of sale (In re Delaney’s Estate, su- 
pra). (3) The widow’s renunciation 
does not affect the executor’s right to 
sell specific property under power in 
the will, even though the widow 
shares in_ the proceeds of such sale. 
Virginia-Carolina Chemical Co. v. 
Ward, 88 So. 125, 81 Fla. 358. ; 


[b] Election of monument.—Wid- 
ow, who has renounced will may act 
as testator directs in selection of mon- 
ument to mark his grave. Spaulding 
v.. lackey, 173 IN.B. 1107340 ily Sie 
(dl PASTE 66.05 


Widow’s continuing to act as testa- 
mentary guardian see supra § 2429. 


65. In re McCollum’s Estate, 187 
N.W. 7838, 108 Neb. 82. : 


66. In re Huddy’s Estate, 
909, 2386 Pa. 276. 


67. Cochran v. Garth, 40 S.W.(24d) 
1023, 163 Tenn. 59, 76 A..R. 1413; 
Ellis v. Scott, (Tex.Civ.App.) 58 S. 
W.(2d) 194. 


68. Rench v. Rench, 169 N.W. 667, 
184 Iowa 1872; O’Connor vy. O’Connor, 
(Mass.) 185 N.E. 354; Hesseltine v. 
Partridge, 127 N.E. 429, 236 Mass, 77; 
Crocker v. Crocker, 120 N.E. 110, 230 
Mass. 478, 5 A.L.R. 1617. 


69. Sorrels v. McNally, 105 So. 
106, 89 Fla. 457; Cockey v. Cockey, 
118 A. 850, 141 Md. 373; In re Kerns’ 
Estate, 145 A. 824; 296 Pa. 348, 66 
A.L.R. 1342; In re Packer’s Estate, 
139 A. 868, 291 Pa. 198; In re Kessler’s 
Estate, 135 A. 618, 288 Pa. 91. 


70. In re Aitken’s Will, 192 N.Y.S. 
270, 117 Misc. 268. 


[a] Where testator devised his 
wife’s property and provided a trust 
for her benefit, which she accepted 
after his death, for the purpose of 
determining the amount of cash pro- 
ceeds payable to the estate of testa- 
tor’s deceased daughter in accordance 
with the codicil, premises must be 
deemed to pass under the will. In re 


84 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


} 


- 


¥ 
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[§ 2447] (2) Beneficiaries—(a) In General. 
The rights of beneficiaries under the will are not af- 
fected by the widow’s renunciation, except as to 
the amount to which they are entitled,”! unless the 
provisions made for others are so dependent on those 
made for the widow that on her rejection it is im- 
possible to ascertain the testator’s intention,’? and 
the assignment of her dower or statutory interest 


frees the remainder of the property from her 


claims;** but as among the other beneficiaries it 
must be executed as nearly as possible in accord- 
ance with the testator’s intention,™* and a propor- 
tionate division should be made,** unless after the 
widow’s portion has been set aside to her the estate 
is in such a condition that the remaining provisions 
of the will cannot be carried out according to testa- 
tor’s intent, in which case it will be disregarded and 
the remainder of the estate distributed as though tes- 
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tator had died intestate.7* Renunciation, as respects 
the beneficiary, is operative in all jurisdictions in 
which the testator left property;77 but in particular 
states, where statute so provides, beneficiaries are 
entitled to have the widow’s separate estate counted 
against her apportionment from the estate.“8 Re- 
nunciation by the surviving spouse, while it may 
decrease, equally, the bequests to residuary lega- 
tees, cannot increase the amount actually bequeathed 
to them, and any excess in that amount will be dis- 
tributed as intestate property under the statute,’ 
as, for example, where the will gave the surviving 
spouse not only a life interest, but a share in the re- 
siduary estate.®° 


[§ 2448] (b) Remaindermen and Acceleration of 
Remainders. Where a spouse who is given a life- 
estate renounces the will the estate of the remain- 
der-man is not defeated,’! but will be accelerated,*®? 


Aitken’s Will, 192 N.Y.S. 270, 117 
Mise. 268. 
71. Ala.—Dean v. Hart, 62 Ala. 


298; Gaunt v. Tucker’s Ex’rs, 18 Ala. 
7. 


Ill.— Lewis v. Sedgwick, 79 N.E. 14, 
223 Ill. 218, 12 Prob.Rep.Ann. 711. 


Kan.—Noecker vy. Noecker, 71 P. 
815, 66 Kan. 347. 


Mass.—Brandenburg v. Thorndike, 
28 N.E. 575, 1389 Mass. 102. 


Mo.—Castleman v. Castleman, 83 S. 
W. 757, 184 Mo. 432. 


‘N.J.—Roe’s Ex’rs v. Roe, 21 N.J.Ea. 
253. 

Pa.—In re Portuondo’s Estate, 39 
A. 1105, 185 Pa. 472, 3 Prob.Rep.Ann. 
196; In re Gallagher’s Estate, 76 Pa. 
296; Collins’ Estate, 10 Pa.Dist. 249; 
In re Moore’s Estate, 9 Pa.Dist. 58. 


W.Va.—Anderson vy. Piercy, 20 W. 
Va. 282. 


[a] Widow’s renunciation does not 
entitle other devisees to claim as 
heirs at law. Gilman vy. Gilman, 1 N. 
Y.St. 567, 41 Hun 643 [rev 18 N.E. 
849, 111 N.Y. 265]. ' 


72. Chamberlain v. Chamberlain, 3 
ans. (N.Y.) 348 [mod 43 N.Y. 424]; 
Wilson v. Stafford, 60 N.C. 646. ; 


73. Rice v. Bamberg, 46 S.H. 1009, 
68 S.C. 184. 

[a] he property devised to the 
widew goes to the heirs and devisees 
on her dissent. Hauk v. McComas, 
98 Ind. 460; McCallister v. Brand's 
Heirs, 11 B.Mon. (Ky.) 370; Darring- 
ton v. Rogers, 1 Gill (Md.) 403; Pierce 
v. Smith, 13 Allen (Mass.) 42; Col- 
lins’ Estate, 10 Pa.Dist. 249. 


Widow’s rights under statute see 
supra § 2440. 

74, Pittman v. Pittman, 107 P. 235, 
81 Kan. 643, 27 L.R.A.N.S. 602 and 
note; Fennell v. Fennell, 106 P. 1038, 
80 Kan. 730, 81 Kan. 642, 18 Ann.Cas. 
471; Allen v. Hannum, 15 Kan. 625. 


[a] Child’s right to support under 
will.—(1) ProviSions for the support 
of the widow and minor children will 
be carried out as far as possible in 
favor of children. Blouin v. Phaneuf, 
16 A. 540, 81 Me. 176; Darrington v. 
Rogers, 1 Gill (Md.) 403; Roe’s Ex’rs 
v. Roe, 21 N.J.Eq. 253. (2) But where 
the will contemplates that the widow 
and minor children shall live together 
as joint tenants, the property must 
be distributed on the widow’s renun- 
ciation. Howard v. Smith, 42 N.W. 
585, 78 Iowa 73. 


75. lIowa.—Hoskins vy. Hoskins, 43 


lowa 452. 


Mass.—Shreve v. Shreve, 57 N.E. 
686, 176 Mass. 456; Shreve v. Shreve, 
5d N.E. 848. 


Mo.—tLilly v. Menke, 44 S.W. 730, 
143 Mo. 137; Lillv v. Menke, 28 S.W. 
643, 994, 126 Mo. 190. 


N.J.—In re Miner, 
NeJEMagn” 116; 


Pa.—In re McIntosh’s Estate, 27 A. 
1044, 1047, 1048, 158 Pa. 528; Heine- 
man’s Appeal, 92 Pa. 95. 


R.I.—Sherman y. Baker, 40 A. 765, 
ZOMRAGNG toe 


W.Va.—Wallace’s Ex’rs v. Wallace, 
15 W.Va. 722. 


[a] Where a testator gave his son 
and daughter shares of stock on the 
death of the widow, and she elected to 
take against the will, it was held that, 
as the stock given to the children was 
reduced one third by reason of the 
widow’s election, their interests in 
the remaining two thirds abated in 
proportion to their original interests. 
In re Klenke’s Estate, 60 A. 167, 210 
Pa. 575, 10 Prob.Rep.Ann, 471. 


76. Fennell v. Fennell, 106 P. 1038, 
pa ee 730, 81 Kan. 642, 18 Ann.Cas. 


[a] Where widow takes land set 
aside to son.—Where a will gave a 
widow a life estate in land with re- 
mainder to a son in part of it, and the 
widow renounced the will and took 
as her portion the land set aside to 
the son, the son was entitled to par- 
ticipate in the estate under the stat- 
ute of distribution, and was not there- 
by excluded from all rights under the 
law or the will. Fennell v. Fennell, 
106 P. 1038, 80 Kan. 730, 81 Kan. 642, 
18 Ann.Cas. 471. 


77. Russell v. Shapleigh, 175 N.E. 
100, 275 Mass. 15. 
78. See supra § 2443. 


79. Franklin v. Hastings, 97 N.E. 
265, 253 Ill. 46, Ann.Cas.1913A 135. 


80. Franklin vy. Hastings, supra. 

81. Conn.—Farmers’ Loan & Trust 
Co. v. McCarty, 124 A. 40, 100 Conn. 
367. 

Ga.—Bank of Statesboro v. Futch, 
138 S.E. 60, 164 Ga. 181. 

Ill.— Wakefield v. Wakefield, 100 N. 
wm. 275, 256 Th 296, Ann.Cas.1913E 
414; Marvin v. Ledwith, 111 Ill. 144. 

Iowa.—Everett v. Croskrey, 60 N.W. 
732, 92 Iowa 333. 


55 A. 1102, 65 


Ky.—Timberlake v. Parish’s FEx’r, 
5 Dana 345. 


Md.—Hanson v. Worthington, 12 


Md. 418. 


N.H.—Fletcher vy. Cotton, 
889, 81 N.H. 243. 


N.J.—Macknet’s Ex’rs v. Macknet, 
24 N.J.Eq. 277. 


N.Y.—Hotaling v. Marsh, 30 N.H. 
249, 132 N.Y. 29; Hotaling v. Marsh, 
8 N.Y.S. 690, 55 Hun 325 faff 4 N.Y S. 
3856, and aff 30 N.E. 249, 132 N.Y. 29]; 
James v. James, 4 Paige 115. 


Ohio.—Millikin vy. Welliver, 37 Ohio 
St. 460. 


Pa.—In re McIntosh’s Estate, 27 A. 
1044, 1047, 1048, 158 Pa. 528; Dick- 
son’s Estate, 9 Pa.Dist. 441. 


“Counsel also seeks to apply the 
rule that, in order to have a con- 
tingent remainder, there must always 
be a particular estate to support it, 
and the remainder must vest during 
the existence of the particular estate 
or at the instance of its determina- 
tion. From that rule it is argued that 
the renunciation by the widow of the 
life estate devised to her left no 
precedent estate upon which the con- 
tingent remainder could. rest, and 
therefore it was destroyed. That rule 
does not apply to a case where a 
widow renounces the provision made 
for her in her husband’s will, because 
the fact that she chooses to decline 
the provisions of the will in her favor 
does not destroy the will or render 
any part of the estate intestate, but 
under the statute legacies and be- 
quests are to be equalized, and the 
property not taken by the widow 
passes by the will.”  Wakefie'd v. 
Wakefield, 100 N.E. 275, 276, 256 Ill. 
296. 


€2. U.S.—Ladd v. Ladd, 14 F.Cas. 
INO. 73972, 2° Craneh, C.C.-505; 


Ala.—Merchants’ Nat. Bank of Mo- 
bile v. Hubbard, 183 So. 723. 222 Ala. 
518, 74 A.L.R. 646; Cone v. Barganier, 
118 So. 342, 218 Ala. 292. 


Ark.—Union Trust Co. v. Rossi, 22 
S.W.(2d) 370, 180 Ark. 552. 


Del.—Roe v. Doe, 93 A. 373, 28 Del. 
546, Ann.Cas.1918C 409. 


Fla.—Lowrimore. y. First Savings 
& Trust Co. of Tampa, 140 So. 887, 
891, 102 Fla. 740. 

Ga.—Bank of Statesboro vy. Futch, 
138 S.E. 60, 164 Ga. 181. 

Hawaii.—Lidgate v. 
Hawaii 317. 

Jll—Kern v. Kern, 127 N.E. 3896, 
293 Ill. 238; Sherman v. Flack, 119 
NEL 2935-283 Til. 4b 76 Ate oe 
Northern Trust Co. v. Wheaton, 94 N. 
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unless the specific property devised is assigned to 
the widow as dower,®® or she takes it as heir,** or 
her election to take her statutory one-third life in- 
terest leaves her still in possession of all of the prop- 
erty renounced;*®* or unless acceleration would de- 
feat the testator’s intention,’® as where he has ex- 
pressly provided that distribution shall be made at 
the time of the widow’s death,*? or to persons not 


/E. 980, 249 Ill. 606, 34 L.R.A.N.S. 
1150. 

Ind.—Hauk v. McComas, 98 Ind. 
460. 


Iowa.—Rench v. Rench, 169 N.W. 
667, 184 Iowa 1372; In re Rawlings’ 
Estate, 47 N.W. 992, 81 Iowa 701. 


Kan.—Fennell v. Fennell, 106 P. 


1038, 80 Kan. 730, 81 Kan. 642, 18 
Ann.Cas. 471. 
Ky.—Church Home for Females, 


etc. v. Morris, 36 S.W.. 2, 99 Ky. 317, 
18 Ky.L. 384; Peynado’s Devisees v. 
Peynado’s Ex’r, 82 Ky. 5, 5 Ky.L. 753; 
Wood’s Adm’r v. Wood's Devisees, 1 
Mete. 512; Gale’s Heirs v. Miller, 3 


T.B.Mon. 416. 


Me.—Ladd v. Baptist Church of 
East Randolph, Vt., 130 A. 177, 124 
Me. 386; Adams v. Legroo, 89 A. 63, 
111 Me. 302; Fox .v. Rumery, 68 Me. 
124. 


Md.—Mercantile Trust Co. of Bal- 
timore v. Schloss, 166 A. 599; Safe 
Deposit & Trust Co. of Baltimore v. 
Gunther, 121 A. 479, 142 Md. 644; 
Cockey v. Cockey, 118 A. 850, 141 Md. 
Soa Onraig ve Craig, Midi cA 756; 0140 
Md. Seo Davise Va lLilliard, 99 A. 
420, 129 Md. 348. 


N.H.—Hall v. Smith, 61 N.H. 144. 


N.J.—Beideman v. Sparks, 55 A. 
1132, 64 N.J.Eq. 374 [aff 47 A. 811, 61 
N.J.Eq. 2261; Macknet’s Ex’rs v. 
Macknet, 24 N.J. Bq. 207. 


N.Y.—In re Devine’s Estate, 263 N 
Y.S. 670, 147 Misc. 273; Kirchner v. 
Kirchner, 2M INV. 399, 71 Misc. 57; 
Sarles v. Sarles, 19 Abb. 'N.Cas. 322. 


N.C.—Young v. Harris, 97 S.E. 609, 
iGmeN Ca Gol 5) Ania. R477.) Baptist 
Female University v. Borden, 44 S.E. 
47, 1007, 132 N.C. 476, 8 Prob.Rep.Ann. 
654: Holderby v. Walker, 56 N.C. 46; 
Adams Vv. Gillespie, 55 N.C. 244. 


Ohio.—Blocher v. Trick, 8 Ohio App. 
222; Blocher v. Trick, 28 Ohio C.A. 
46; Dymond v. Dymond, 12 Ohio N.P. 
N.S. 506. 


Pa.—In re Disston’s Estate, 101 A. 
804,257 Pa. 537, L.R.A.1918B 62; 
Woodburn’s: Estate, 25 A. 145, 151 Pa. 
586; Vance’s Estate, 21 A. 643, 141 Pa. 
201,023 -Am-S: 2. 267, 1) AU ARN, Di 
Ferguson’s Estate, 20 A. 945, 138 Pa. 
208; Coover’s Appeal, 74 Pa. 143; In 
re Wyllner’s Estate, 65 Pa.Super. 396; 
Beckert’s Estate, 30 Pa.Dist. 236; In 
re Spangler, 23 Pa.Dist. 332; Heraty’s 
Estate, 22 Pa.Dist: 847; Beebe’s Es- 
tate,.9. Pa.Dist. 296, 24 on Onmraian 
Vance’s Estate, 6 Pa.Co. 649. 


Tenn.—Meek vy. Trotter, 180 S.W. 
176, 133 Tenn. 145; State v. Smith, 
16 Lea 662; Brown v. Hunt, 12 Heisk. 
404; Waddle v. Terry, 4 Coldw. 51; 
Armstrong v. Park’s Devisees, 9 
Humphr. 195. 


Va.—Christian yv. Wilson’s Ex’rs, 
151 S.E. 300, 153 Va. 614 [cert den 51 
SCH wie 282 UES) 840775 bas 746) 5 
McReynolds v. Counts, 9 Gratt. (50 
Va.) 242. 


Wis.—In re Mellhattan’s Will, 216 
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maindermen.®?® 


N.W. 130, 194 Wis. 113. 


83. Swann y. Austell, 261 F. 465 
{aff 257 F. 870 (den reh 253 F. 807, and 
cert den 40 S.Ct. 344, 252 U.S. 579, 64 
L.Ed. 726)]; Baptist Female Uni- 
versity v. Borden, 44 S. E. 47, 1007, 
132 N. C. 476, 8 Prob.Rep.Ann. 654. 


84. In re Arms’ Estate, 199 P. 1053, 
186 Cal. 554. 
85. Farmers’ Loan & Trust Co. v. 


McCarty, 124 A. 40, 100 Conn. 367. 


86. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 222 
Ala. 518, 74 A.L.R. 646. 


Tll.—Mills v. Newberry, 1 N.E. 156, 
112 Ill. 123, 54 Am.R. 213. 


Ind.—Hauk v. McComas, 98 Ind. 460. 


Md.—Hinkley v. House of Refuge, 
40 Md. 461, 17 Am.R. 617. 


Mass.—Sawyer v. Freeman, 37 N.E. 
942, 161 Mass. 543. 


Mo.—Crossan v. Crossan, 262 S.W. 
701, 303 Mo. 572 


Ohio.—Stevens v. Stevens, 169 N.E. 
570, 121 Ohio St. 490. 


Pa.—-Brown’s Appeal, 27 Pa. 62; 
Langstroth’s Estate, 29 Pa.Dist. 95; 
Keys’ Estate, 4 Pa.Dist. 134, 16 Pa. 
Co.Ct. 216, 36 Wkly.N.C. 231. 


Tenn.—Latta v. Brown, 34 S.W. 417, 
96 Tenn. 348, 31 L.R.A. 840. 


Va.—-Compton v. Rixey’s Ex’rs, 98 
S.E. 651, 124 Va. 548, 5 A.L.R. 465. 


[a] Remainders to testator’s chil- 
dren.— Where testator provided that 
the income from a trust fund, above 
that necessary to pay the widow’s an- 
nuity, should be accumulated, and 
that, on the widow’s death, the resi- 
due, including the accumulation, 
should be divided into four equal 
parts, two of which should be deliv- 
ered absolutely to the testator’s two 
sons and the other two of which were 
to be held in trust for his two daugh- 
ters for their lives, with remainder 
to children of the daughters, the will 
did not show an intention of the tes- 
tator which would be contravened by 
the acceleration of the remainders to 
his children upon the widow’s renun- 
ciation of the will. Safe Deposit & 
Trust Co. of Baltimore v. Gunther, 121 
A. 479, 142 Md. 644. 


87. Cal—In re Arms’ Estate, 199 
P; 1053, 186 Cal. 554. 

Del.—Shepard v. Burr, 87 A. 1020. 

Ill_—Hasemeier v. Welke, 141 N.E. 
176, 309 Ill. 460. 


Mo.—Crossan vy. Crossan, 262 S.W. 
701, 303 Mo. 572. 


N.H.—Lovell v. Charlestown, 32 A. 
160, 66 N.H. 584. 


Ohio.— Wilson v. Hall, 6 Ohio Cir. 
Ct. 570, 83 Ohio Cir.Dec. 589 [aff 44 N. 
BH. 1137, 58 Ohio St. 679]. 


Vt.—Jones v. Knappen, 22 A. 630, 
63 Vite S914 Le aR AL 293. 


Va.—Gregory v. Gates, 30 Gratt. (71 
Va.) 83. 


88. Il1—Schaffenacker v. Beil, 150 


determinable until that time;*§ 
terests of other disappointed beneficiaries have not 
suffered more in proportion than those of the re- 
Acceleration will not be defeated by 
the fact that the legal title to the property devised 
or bequeathed is in a trustee,®® or that some of the 
remaindermen are minors,®! or that’ their interests 
are prejudiced where they take under a provision 
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or unless the in- 


NEY 3335 5320" Dll 31" Stevensonuave 
Stevenson, 205 Iil.App. 15. 


Mass.—Brandenburg v. Thorndike, 
28 N.E. 575, 139 Mass. 102. 


Miss.—Rose v. Rose, 88 So. 513, 126 
Miss. 114. 


Neb.—Askey v. Askey, 
891, 111 Neb. 406. 

N.Y.—In“re Byrnes’ Estate, 267 N. 
Y.S. 627, 149 Misc. 449; In re Law- 
rence’s Estate, 76 N.Y.S. 653, 37 Misc. 
702, 3 Mills Surr. 43. 

Pa.—Keys’ Estate, 4 Pa.Dist. 134, 
16 Pa.Co. 216, 36 Wkly.N.C. 231. 

Va.—Compton v. Rixey’s Ex’rs, 98 
S.E. 651, 124 Va. 548, 5 A.L.R. 465. 


89. Ky.—Woo0d'’s Adm’r v. Wood's 
Devisees, 1 Mete. 512. 


Md.—Mercantile Trust Co. of Bal- 
timore vy. Schloss, 166 A. 599. 


196 N.W. 


Mich.—Sellick v. Sellick, 173 N.W. 
609, 207 Mich. 194, 5 A.L.R. 1621. 
N.H.—Cotton y. Fletcher, 90 A. 510, 


77 N.H. 216, Ann.Cas.1915A 1225. 


_Pa.—In re Lonergan’s Hstate, 154 A. 
387, 303 Pa. 142; Disston’s Estate, 25 


Pa.Dist. 1061; Wyliner’s. Estate, 24 
Pa.Dist. 780. 
Tenn.—Alexander v. McAdams, 40 


S.W.(2d) 407, 163 Tenn. 11. 


“Should the doctrine of acceleration 
of remainders be applied where by its 
application the remainderman gets 
more than the will gave to him and 
the legatees either specific or residu- 
ary get less? While the doc- 
trine of acceleration of the time of 
taking effect of the remainder upon 
the termination of the life estate by. 


act other than the death of the: life . 


tenant (i. e., by the election of the 
widow to take under the statute) 
must be recognized and applied in 
proper cases, such doctrine should 
not be applied where by the election 
a portion only of the legacies are di- 
minished in order to make up the 
amount required by the statute to sat- 
isfy the widow’s statutory rights. 
And that this should be true whether 
the legacy diminished be a specific 
or a residuary one. Under such cir- 
cumstances the disappointed legatee 
may in a court of equity compel the 
sequestration of the legacy to the 
refractory legatee for the purpose of 
diminishing the amount of his disap- 
pointment. Manifestly this is in con- 
sonance with equitable principles.” 

Sellick v. Sellick, 173 N.W. 609, 610, 
612, 207 Mich. 194, 5 A.L.R. 1621. 


[a] Specific legacies will not be 
accelerated at the expense of residu- 
ary legatees, where the disappoint- 
ment from the widow’s election to 
take against the will falls upon the 
latter exclusively, and the specific 
legacies, if not accelerated, will be 
paid in full. In re Lonergan’s Estate, 
154 A, 387, 303 Pa. 142. 


$0. Beideman v. Sparks, 55 A. 1132, 
64 N.J.Eq. 374 [aff 47 A. 811, 61 NJ. 
fs 226]; Blocher v. Trick, 28 O.C.A. 


91. 
151 Pa. 586. 


For later cases, develooments and changes in the law see Annotations, same title and section number. 
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that is incidental only to the primary purpose of the 
will,°? or even that their interests are contingent 
upon death of the life-tenant where the primary pur- 
pose is to make provision for wife and children, and 
the creation of contingent interests is secondary 

thereto.°* Where no remainders are created by the 
will, the doctrine of acceleration does not apply.?* 


[§ 2449] (c) Holders of Residuary Estate or 
Heirs. The effect of renunciation of provisions of 
a will by a spouse and taking under the statute is 
to reduce. the estate available for the payment of 
legacies, and where the residuary clause is in gen- 
eral terms, the loss falls upon the residuary devisee 
or legatee, where the testator does not otherwise 
provide.®® Although reasons for the rule vary,?® it 
is generally held that renounced devises and _ be- 
quests go to the holder of the residuary estate and 
not to the heir or next of kin, in the absence of a 
contrary testamentary intention,®? nor to specific 
legatees if there is sufficient property to pay their 
legacies in full at the time fixed in the will for their 
payment;°* nor does the residuary legatee lose his 
rights by giving his approval to an agreement by 


WILLS 


[69 C.J.] 1145 


statute.°® The renounced estate vests in the residu- 
ary legatee at the date of election,! and title passes 
which the residuary legatee may convey to another ;” 
but if the renunciation extends to real estate spe- 
cifieally devised,* or if the residuary clause is par- 
tial, limited, or ‘restricted, * the renounced provision 
enures to the benefit of the heir-at-law or next of kin 
of the testator. If under the terms of the will the 
residuary estate is itself contingent upon the widow’s 
failure to exercise a power of appointment under her 
husband’s will, her renunciation of the will defeats 
the estate.® 


[§ 2450] (d) Beneficiaries of Trust and Donees 
of Power Created by Will.® Effect of election for 
the will. Where the amount of a trust fund creat- 
ed by will is based on the testator’s entire distributa- 
ble estate, it is not to be diminished by dower where 
the widow has accepted benefits under the will.? 


Effect of election against the will. <A trust ereat- 
ed by will for the benefit of others than the per- 
son renouncing is not extinguished thereby,® but 
follows the terms of the will both as to its eontinu- 


which the widow settles her claim to take under the 


92. Safe Deposit & Trust Co. of 
Baltimore v. Gunther, 121 A. 479, 142 
Md. 644. 


93. Roe v. Doe, 93 A. 378, 375, 28 
Del. 546, Ann.Cas.1918C 409; Ameri- 
can Nat. Bank v. Chapin, 107 S.E. 636, 
130 Va. 1, 17 A.L.R. 304. 


“The principle of acceleration in the 
vesting of a remainder by the prema- 
ture termination of the preceding life 
estate rests upon the testamentary in- 
tention, and will be applied only when 
it promotes that intention, and never 
when it defeats it. . . When, 
therefore, it appears that ‘the posses- 
sion of the remaindermen is postponed 
solely for the benefit of the widow of 
the testator, it is presumably the in- 
tention of the testator that her re- 
nunciation of the provisions made for 
her for life is equivalent to her death, 
and the beneficiaries entitled in re- 
mainder enter into enjoyment at once, 
subject to her rights at law if she so 
ClECtShe tires If the principle is 
based on the presumed intention of 
the testator, there need be no distinc- 
tion made between vested and contin- 
gent remainders in its application.” 
Roe v. Moore, supra. 


94 Blatt v. Pere es Eel O99 09 
Colo. 57, 57 A.L.R. 22 


95. Stevenson v. Stevenson, 205 Ill. 
App. 15; Rice v. Rice, 125 N.W. 826, 
147 Iowa 1, 34 L.R.A.N.S. 917; Crocker 
Vv. Crocker, 120 N.E. 110, 230 Mass. 478, 
DAS. LO. 


[a] Property out of which dower 
to be assigned.—Testator devised to 
his wife one third of his realty in 
lieu of dower, and to his daughter 
and his son W each an eighty-acre 
tract free from encumbrances, and 
gave the residue of his estate, consist- 
ing of a two-hundred-and-forty-four- 
acre tract, to his daughter and his 
sons W and A in equal shares, no fur- 
ther provision being made for A be- 
cause he was the sole heir of testa- 
tor’s wife, and would inherit the part 
devised to her. Thereafter testator 
conveyed to his daughter and his son 
W without consideration, by warranty 
deeds, the tracts devised to them so 
as to ‘satisfy the devises, but his wife 
did not join in the deeds. The widow 
elected not to take under the will, and 
her dower in the two tracts conveyed 
to the son and daughter was set apart 
from the two-hundred-and-forty-four- 
acre tract. It was held that the con- 


ance,® 


veyances of the one hundred and six- 
ty acres bound the estate and the 
other beneficiaries, and the widow 
could only resort to that tract if she 
could not take dower out of the re- 
mainder without prejudice to her in- 
terest, and all of her interest being 
assigned out of the two-hundred-and 
forty-four-acre tract, the , daughter 
and sons would only be entitled to the 
remainder thereof, whether the resid- 
uary devise be regarded as specific or 
not, and although the son A was there- 
by required to contribute to the sat- 
isfaction of the widow's interest in 
the one hundred and sixty acres de- 
vised to the other children. Rice v. 
Rice, 125 N.W. 826, 147 Iowa 1, 34 L.R. 
A.N.S. 917. 


96. See cases infra this note. 


[a] The general statutory rule (1) 
that lapsed devises and bequests fall 
into the residuary estate, if the resid- 
uary clause is in general terms, ap- 
plies in some jurisdictions to renounc- 
ed devises and bequests (Moore v. Lin- 
coln Hospital Ass’n of Lincoln, 6 F. 
(2d) 986); (2) but not in others, a de- 
vise after renunciation not be ing ei- 
ther a void or lapsed legacy (Dunshee 
v. Dunshee, 96 N.E. 298, 251 Ill. 405). 


$7. Moore v. lincoln Hospital 
Ass'n of Lincoln, 6 F.(2d) 986 [cert 
den 46 S.Ct. 24, 269 U.S. 565, 566, 70 
L.Ed. 414, 4151: Dunshee y. Dunshee, 
96 N.E. 298, 251 Ill. 405; Crocker vy. 
Crocker, 120 N.E. 110, 230 Mass. 478, 
5 A.L.R. 1617; Gilman v. Gilman, 18 
N.B. 849, 111 N.Y. 265. 


[a] Where widow one of several 
residuary legatees.—Where a will be- 
queaths the residue in certain per- 
centages to the widow and others, and 
the widow renounces the provisions 
of the will, the portion of the residue 
to which she would have been entitled 
went to the other residuary legatees 
generally, without restriction of a 
particular part thereof to each one. 
In re Reynolds’ Will, 138 N.W. 1019, 
151 Wis. 375. 

S8. In re Lonergan’s Estate, 154 A. 
387, 303 Pa. 142. 


99. Hannan v. Greene, 199 N.W. 
426, 227 Mich. 578; Appeal of Hannan, 
199 N.W. 423, 227 Mich. 569. 


1. In re Ammon’s Estate, 112 A. 
69, 269 Pa. 159. 
2. Ostrom v. Datz, 118 A. 8138, 274 


Pa. 375. 


and termination ;!° 


and, if the widow is one 


3. Gordan v. Perry, 54 So. 445, 98 
Miss. 893. 

4. Moore vy. Lincoln Hospital Assn. 
of Lincoln, 6 F.(2d) 986. 

5. Cavanaugh v. Madden, 299 S.W. 
Uneasy ah PAST 

6. Acceleration of remainders gen- 
bea see Supra § 2448. 

7. In re Edwards’ Estate, 197 N. 
Y.S. 891, 119 Mise. 659. 

8. Cal.—In re Delaney’s Estate, 49 
Gal iG: 

Ill. Schaffenacker vy. Beil, 150 N.E. 
$33, 320 Ill. 31. 

Iowa.—Windsor v. Barnett, 207 N. 
W. 362, 201 Iowa 1226. 

Mass.—Brandenburg v. Thorndike, 
28 N.E. 575, 139 Mass. 102. 

Mich.—Allen v. Merrill, Lynch & 
Cos 1947 NeWaelsie 223 Mich. 467. 

N.H.—Sparhawk v. Allen, 21 N.H. 9. 

N.Y.—Kirchner v. Kirchner, 127 N. 
Y.S: 399,) 71° Mise. 57-2 


Ree recheck v.. Trick, 28 Ohio C. 


Pa.—In re Ammon’s Estate, 112 A. 
69, 269 Pa. 159; In re Reighard’s Es- 
tate, Oe 1044, 253 Pa. 43; In re 
Portuondo’ s Hstate, 39 A. 1105, 185 Pa. 
472, 3 Prob.Rep. Ann. 196 [att aieas 
Dist. 92]. 

Va.—Christian v. Wilson’s Ex’rs, 
151 S.E. 300, 153 Va. 614 [cert den 51 
S.Ct. 21, 282 U.S. 840, 75 L.Hd. 746]. 


9. Allen v. Merrill, Lynch & Co., 
LOA NW ok 3 1223 Mich. 467; In re 
Fpumous Estate, 112 A. 69, 269 Pa. 


[a] Term not limited to life of sur- 
viving spouse.—Where the testatrix, 
after making various bequests and 
devises in favor of her husband, di- 
rected that a trust fund should be 
created and the income paid to a 
named beneficiary, the same to be 
augmented when payment was made 
for that part of the estate taken by 
a railroad, the enjoyment of the in- 
come was not limited to the lifetime 
of the testatrix’ husband, despite pro- 
visions that on his death ‘ ‘all” of the 
real _ and personal estate should be 
divided into three parts, one of which 
was to be given to the beneficiary of 
the trust. In re Ammon’s Hstate, 112 
A. 69, 269 Pa. 159 


10. In re Wings County Trust Co., 
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of the beneficiaries of the trust, it will be executed 
for the other beneficiaries as far as possible.*? 
While the general rule is that a widow’s election to 
take against the will is equivalent to her death and 
payment of bequests in remainder is accelerated 
where there is no other purpose to be served than 
to maintain the estate for the widow during her life- 
time,'? the law is different when there are other 
trusts in the will beside those for the widow and 
the intention of the testator with reference there- 
to calls for their continuance during her natural 
life.1? Where, however, there is nothing in the will 
to indicate that the span of the widow’s life was 
used as a yardstick to measure the duration of the 
period which must expire between the death of the 
testator and distribution of his estate, the general 
rule as to execution of trust and acceleration of re- 
mainders applies,4+ and, even where the trust is 
declared to continue for the lifetime of the widow 
and another and of the survivor of them, the elee- 
tion of the widow to take against the will accelerates 
the remainders by that much, entitling beneficiaries 
to distribution on the death of the other.t® 


[§ 2451] (e) Donees of Income—aa. In General. 
Where the income of certain money, investments, or 
property is given to the widow, and she renounces 
the will, such income may go into the general es- 
tate,!® or follow the principal from which it is de- 
rived,?7 depending on the testator’s intention and 
which way more nearly conforms thereto. Where 
the renouncing wife was given the income for the 
support of herself and the children, the childven are 
entitled to the whole income,'® and a gift of income 
to the testator’s widow and daughter, jointly, and 
to the survivor of them, gives to the daughter the 
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whole income available after renunciation by the 
widow.'® A gift of income to a daughter after a life 
interest therein.of the widow is accelerated by the 
widow’s renunciation of the will,?®° and, where the 
daughter’s income is protected from her ereditors 
by terms of the will, such protection is not destroyed 
by the widow’s renunciation.”+* 


[§ 2452] bb. Accumulated Income. Income re- 
ceived by a widow before proof of a will must be 
accounted for by her to those entitled thereto on her 
subsequent renunciation of the will;?? and in such 
case, whenever possible, other beneficiaries of the 
trust will be paid their shares under the will in full 
during the life of the widow, the adjustment of the 
loss, resulting from her election, being postponed to 
the time of her actual death;?* and a widow who 
refuses to take under the will, but wrongfully oc- 
cupies property pursuant to it, is accountable for in- 
come received therefrom.*+ Where a will is con- 
strued as continuing a trust beyond the time of re- 
nunciation of the will by the widow, and income ac- 
cumulates during administration of the trust be- 
tween time of renunciation and time of distribution 
of trust funds to those entitled, such accumulations 
are part of the estate and the widow is entitled to 
her statutory share thereof under her election;?° 
nor are the beneficiaries entitled to the income from 
the time fixed in the will entitled to the income which 
has accumulated prior thereto.?é 


[§ 2453] (f) Compensation to Disappointed Ben- 
eficiaries—aa. In General. Where a_ beneficiary 
elects to assert his own claim or title to property 
disposed of to others by the will,?? or the widow 
elects to take her dower or statutory rights instead 


127 N.Y.S. 879, 69 Misc. 531; In re;127 N.Y.S. 879, 69 Misc. 531, 8 Mills 19. Lammert’s Estate, 18 Pa.Dist. 
Reighard’s Estate, 128 A. 847, 283 Pa.]| Surr. 12. 142. 
140; In re Mclihattan’s Will, 216 N. 11. Macknet’s Ex’rs v. Macknet, 24 20. Cox v. Gaulbert’s Trustee, 147 


W. 130, 194 Wis. 113. 


[a] On death of other beneficiary. 
—On election of widow, beneficiary 
under trust, not to take under will and 
death of other beneficiary under trust 
ereated by will, the trust should be 


Ne JG. 2.703 
Rep.Ann. 196; 


terminated and the property distribut- 13. Disston’s Estate, 
ed. In re MclIlhattan’s Will, 216 N.W. | 1061; 
130, 194 Wis. 113. 92. 

[b] On death of widow.—Where a [a] 


trust to pay the income of an estate 


In re Portyondo’s BHEs- 
tate, 39 ‘A. 1105, 185 Pa. 472, 


Ex’rs, 151 S.E. 300, 153 Va. 614. 
12. See supra § 2448. 22. 


Portuondo’s Estate, 7 Pa.Dist. 


‘Trust for support of widow 
and children is continued for benefit 


S.W. 25, 148 Ky. 407; Munger v. Mun- 


oe DA aa ger, (Tex.Civ.App.) 298 S.W. 470. 
ristian v. Wilson's 21. eeyegs v. Stringer, 148 A. 447, 
158 Md. 315 


Davie v. Davis, 27 Ont. 532. 
23. Davis v. Davis, supra. 


24 Trumbull v. Hale, 229 N.W. 
414, 250 Mich. 117. 


25. In re Byrnes’ Estate, 267 N.Y. 


25 Pa.Dist. 


quarterly to the testator’s widow and 
daughter was to cease on the widow’s 
death, whereupon the corpus of the 
trust estate was to become the prop- 
erty of the daughter, and, if the tes- 
tator’s wife died before he did, the en- 
tire estate was to go to the daughter, 
and, in case of her death betore the 
testator, the testator’s wife was to 
receive the whole income from the 
trust estate during her life, the trust 
to cease on her death and the corpus 
thereof to become the property of the 
testator’s son, and the will provided 
that the provision for the testator’s 
wife, if accepted, should be in lieu of 
dower, and that, if she should elect to 
receive dower instead of such provi- 
sion, the entire net proceeds from the 
remaining trust estate should be paid 
to the daughter, and the wife elected 
to take her dower, the daughter was 
entitled merely to the proceeds of the 
trust estate during the life of the 
wife, as the estate cannot be embraced 
in the gift of the ‘‘proceeds”’ where 
the proceeds are derived from the es- 
tate. In re Kings County Trust Co., 


of children after the widow’s renun-| ° 


ciation, and payment for them must 
be made by the trustees to the widow 
so long as they are satisfied that the 
income is being so applied. Portuon- 
do’s Estate, 7 Pa.Dist. 92; Kerrigan’s 
Estate, 5 Pa.Dist. 125, 17 Pa.Co. 439. 


14. In re Loew’s Hstate, 139 A. 582, 
291 Pa. 22. 


15. Northern Trust Co. v. Wheaton, 
eNaay 980, 249 Ill. 606, 384 L.R.A.N.S. 
1150. 


16. Macknet’s Ex’rs v. Macknet, 24 
N.J.Mmq. 277; Knepley’s Appeal], 17 Pa. 
19; Morriss v. Garland’s Adm’r, 78 
Va. 215. 


17. Brandenburg v. Thorndike, 28 
N.E. 575, 1389 Mass. 102; Baptist Fe- 
male University v. Borden, 44 S.B. 47, 
ae 132 N.C. 476, 8 Prob.Rep.Ann. 


18. Plympton v. Plympton, 6 Allen 
(Mass.) 178; Ballantine’s Wstate, 25 
Pittsb.Leg.J.N.S. (Pa.) 416, 42 Pittsb. 
Leg.J. 416. 


627, 149 Mise. 449. 


26. Foreman Trust & Savings Bank 
v. Seelenfreund, 161 N.E. 88, 329 Ill. 
546, 62 A.L.R. 201. 


27. Conn.—Farmington Sav. Bank 
v. Curran, 44 A. 478, 72 Conn. 342. 


pon Sie ee v. McGinnis, 1 Ga. 
ie Ew ans v. Wilbanks, 18 Ill. 


Md.—Marriott v. Badger, 5 Md. 306. 


Minn.—-Brown v. Brown, 44 N.W. 
250, 42 Minn. 270. 


N.J.—Hattersley v. Bissett, 29 A. 
187, 51 N.J.Eq. 597, 40 Am.S.R. 532. 


Pa.—Cooley v. Houston, 78 A. 1129, 
229 Pa. 495. 


5.C.—Lawton v. Hunt, 23 S.C.Eq. 


Tenn.—Colvert v. Wood, 25 S.W. 
963, 93 peicet 454. 
Va 


8 Leigh (35 Va) 400, 31 AnD. eos 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of'the provision made for her by the will,?* the ben- 
eliciaries who are thus deprived of what the testa- 
tor intended that they should have are entitled to 
be compensated for their loss, even though they are 
residuary legatees;*° but specific devisees are com- 
pensable in full as against a residuary legatee, if 
the fund available therefor is sufficient.?° 


[§ 2454] bb. Funds or Persons Liable, and 
Amount of Liability—(aa) In General. Generally, 
disappointed beneficiaries are compensated out of the 
property given by the will to the person who re- 
nounced,*1 equity having jurisdiction to sequester 
the part of the estate renounced and to appoint trus- 
tees to care for such property until it can be dis- 
tributed under the will,*? and the amount of prop- 
erty to which the disappointed beneficiary is enti- 
tled being limited by the renounced gift.?? How- 
ever, the rule requiring compensation of the disap- 
pointed beneficiary out of the renounced devise or 
bequest is a rule of equity and does not apply to a 
bona fide purchaser for value of the property in- 
eluded in the renounced devise;** and the rule does 
not apply where a statute expressly provides that 
the amount required must be taken ratably from the 


28. Ala.—Dean v. Hart, 62 Ala. 308. 


Ky.—-Timberlake v. Parish’s Bx’r, 
5 Dana 345. 


Mo.—Snead v. Shreve, 


81 Ohio St. 196. 


sarees te4loo 10> Oma. 
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Ohio.—Bebout v. Quick, 


Or.—Bristow v. Jennings, 
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interests of heirs, devisees, and legatees,*®° although 
a statute authorizing equalization of legacies and 
bequests to meet such loss has been held not to im- 
pose an obligation to contribute on devisees;*° nor 
does the rule compelling compensation require that . 
one general legatee compensate another where both 
have suffered loss and there is no general estate re- 
maining over from which compensation can be 
made,?? or that a person who accepts a legacy or 
devise under a will, but who sees fit not to give up 
property owned by him and attempted to be dis- 
posed of by the testator, shall forfeit his entire in- 
terest in the legacy or devise, unless his property 
attempted te be disposed of exceeds it in value, but 
merely that he shall compensate the disappointed 
beneficiary by payment out of the legacy or devise 
to himself,** his obligation to compensate being lim- 
ited to the amount received by him under the will.*® 


[§ 2455] (bb) Obligation of Legatees and Devi- 
sees To Contribute. Where the loss resulting from 
renunciation falls exclusively or disproportionately 
on one or a few beneficiaries to the advantage of oth- 
ers, an obligation to contribute is held to rest on the 
others,?° although a statute authorizing equalization 


90 N.E. 162,; tion and election the life estate is 


not destroyed, but passes by the will, 
and will be sequestered and continued 
in force, to be managed by a trustee 
selected by the court during the life 


207 P. 


ec , ’ — Pa.—In re Lonergan’s Estate, 154] of the widow. Schaffenacker v. Beil, 
Betti Roe’s Ex'rs v. Roe, 21 N.J.Ea. A. 387, 303 Da. 142; Cooley v. Hous-|150 N.E. 333, 320 Til. 31, 
ee on, . 1129, 229 Pa. 495; Sandoe’s eee F 
N.Y.—Kirchner v. Kirchner, 127 N.| Appeal, 65 Pa. 314; Van Dyke’s Ap- ne t werk gg nla bites | soe 
Y.S. 399, 71 Misc. 57; Matter of Law-| peal, 60 Pa. 481; Levengood’s Estate, | 4 ime sie | ite ED Laeok RoI Vg ow 
Fence, 73 N-Y,S. 414, 36 Misc. 275, 2|38 Pa.Super. 491; Heraty’s Bstate, 22 | Waived the life interest in a ren s: 
Mills Surr. Av Sarles v. Sarles, 19} Pa.Dist. 847; Gallagher v. Gallagher, he ek Le sre A oageeer ot the eK KSD) 
Abb.N.Cas. 322 16 Pa.Dist. 458; Cumming’s Esiate, race one half of the estate, the income 
; 13 Pa.Dist. 462; yon’s Bstate, 15 Pa. of such fund would be applied to make 
Shoot sanines v. Jennings, 21 Co 353 y ’ up the loss of the legatees whose 
Ohio St. 56; Maskell v. Goodall, 2 pS i shares were thereby decreased. Cot- 


Disn. 282, 13 Ohio Dec. 173. 


W.Va.—Page v. Rouss, 103 S.E. 289, 
Oy 


ton v. Fletcher, 90 A. 510, 77 N.H. 216, 


Pa.—FEvans’ Estate, 24 A. 642, 150 
Paes 212)\faft 8 Lanc.L.Rev. 321]; Ba- 
tione’s Estate, 20 A. 572, 136 Pa. 307 
[aff 28 Wkly.N.C. 406]; Gallagher’s 
Appeal, 87 Pa. 200; In re Gallagher’s 
Estate, 76 Pa. 296; Sandoe’s Appeal, 
65 Pa. 314; In re Levengood’s Estate, 
38 Pa.Super. 491; Cumming’s Estate, 
30 Pa.Co. 463; Vance’s Estate, 6 Pa. 
Co. 649; In re McCombs, 32 Pittsb. 
Leg.J.N.S. 218. 


Tenn.—Latta v. Brown, 34 8.W. 417, 
96 Tenn. 343, 31 L.R.A. 840. 


Va.—McReynolds v. Counts, 9 Gratt. 
(50 Va.) 242; Mitchells v. Johnsons, 
6 Leigh (33 Va.) 461. 


29. Meek v. Trotter, 180 S.W. 176, 
133 Tenn. 145. 


30. Pace v. Pace, 110 N.E. 878, 271 
Ill. 114; Page v. Rouss, 103 S.E. 289, 
86 W.Va. 305, 13 A.L.R. 933. 


31. Ala.—Merchants’ Nat. Bank of 
Mobile v. Hubbard, 133 So. 723, 222 
Ala. 518, 74 A.L.R. 646. 


Conn.—Farmington Sav. Bank v. 
Curran, 44 A. 473, 72 Conn. 342. 


T1l.—Schaffenacker v. Beil, 150 N.E. 
Boose lO Ul). ols Pace. V.. Paces. 10. IN: 
EB. 878, 271 111.°114; Conant v. Elgin 
City Banking Co., 232 Ill.App. 156. 


Me.—Adams v. Legroo, 89 A. 63, 
111 Me. 302. 
Mo.—Snead v. Shreve, 31 Mo. 416. 


N.H.—Cotton v. Fletcher, 90 A. 510, 
77, N.H. 216, Ann.Cas.1915A 1225. 

No Youngeve, Young, 27) A. (627; 
b1 N.J.Eq. 491. 

N.Y.—In re Farley’s Estate, 206 N. 
Y.S. 29, 123 Misc. 564. 


86 W.Va. 305, 13 A.L.R. 


Eng.—In re Vardon, 31 Ch.D. 275; 
Ker v. Wauchope, 1 Bligh 1, 4 Reprint 
1; Howells v. Jenkins, 1 De G.J.&S. 
617, 66 EHEng.Ch. 480, 46 Reprint 244; 
Gretton v. Haward, 1 Swanst. 409, 36 
Reprint 443. 


“Election does not require, in all 

cases, a surrender, nor does it work 
a forfeiture. It is not an unbending 
rule. . It may be considered as 
pretty well settled that the doctrine 
of election is as well satisfied by com- 
pensation as by forfeiture. 
The disappointed legatee may say to 
the devisee: You are not allowed by 
a court of equity to take from this 
testatrix’s estate that which you 
would otherwise be entitled to, un- 
til you have made good to me the ben- 
efit she intended for me.” Farming- 
ton Sav. Bank v. Curran, 44 A. 478, 72 
Conn. 342, 349. 


“The doctrine of election is one re- 
sulting not in forfeiture, but in com- 
pensation, so that a party claiming 
under a will shall not claim against 
that will except upon condition of 
compensation for whatever he may 
have claimed under the will. In oth- 
er words, he is permitted, after hav- 
ing claimed under a will, to claim 
against the will, if, out of the claim 
against the will, he will make com- 
pensation for what he has claimed un- 
der the will.” Young v. eae: 27 A. 
627, 51 N.J.Eq. 491, 502 


[a] Sequestration of life estate.— 
Under a will devising life estate in 
personalty and realty to widow, with 
remainder to be equally divided in fee 
to the members of a class surviving 
on her death, on the widow’s renuncia- 


Ann.Cas.1915A 1225 


32. Dunshee vy. Dunshee, 104 N.E. 
1100, 263 Ill. 188 [aff 182 Ill.App. 5991]; 
Wakefield v. Wakefield, 100 N.E. 275, 
256 Ill. 296, Ann.Cas.1913E 414. See 
also cases supra note 31. 


33. Meek v. Trotter, 180 S.W. 176, 
133 Tenn. 145. 


[a] Life estate—Where a widow 
given a life estate dissented, contribu- 
tion to the remainderman whose prop- 
erty was allotted to the widow con- 
tinues only during the widow’s life 
and not during the remainderman’s 
life. Meek v. Trotter, 180 S.W. 176, 
133 Tenn. 145. 


34. Beal v. Miller, 
(N.Y.) 564, 1 Hun 390. 


25. Dillavou v. Dillavou, 
104 N.W. 4382. 


(36. See infra § 2455. 


37. Lowry v. Commerce Trust Co., 
9 F.(2d) 472. 


EBule where there is general estate 
cut of which compensation can he 
made see infra § 2456. 


28. Brown v. Brown, 44 N.W. 250, 
42 Minn. 270; In re Shelley’s Hstate, 
134 A. 468, 287 Pa. 105 [mod refused 
135 A; 740; 288 Pas 11]; Johnsons vy. 
Covington, 251 S.W. 893, 148 Tenn. 47; 
Rogers v. Jones, 3 Ch.D. 688. 


39. Johnson v. Covington, 251 S.W. 
893, 148 Tenn. 47. 


40, Chamberlain v. Berry’s Ex’r, 56 
S.W. 659, 22 Ky.L. 44; In re Law- 
rence’s Estate, 76 N.Y.S. 653, 37 Misc. 
702, 3 Mills Surr. 43; Johnson v. Cov- 
ington, 251 S.W. 8938, 148 Tenn. 47; 
Meek .v. Trotter, 180 S.W. 176, 1383 


38 Thomps.&C. 


(Iowa) 
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of legacies and bequests to meet such loss*! has been 
held not to impose an obligation to contribute on dev- 
isees;*2, nor does such rule permit an apportion- 
ment of the obligation to contribute that is inequita- 
ble and defeats the clear intention of the testatrix.*3 
In some jurisdictions, liability to contribute has been 
denied generally in the absence of a testamentary 
provision therefor,** and, a fortiori, where the will 
shows that the testator did not intend to treat his 
heirs at law equally,*® or had expressly provided 
that the loss should be borne entirely by a named 
legatee in exoneration of the others,*® and, where 
it further appears that the plaintiff seeking con- 
tribution made no effort to have the property re- 
nounced by the widow sequestered to compensate 
him for his alleged loss.*7 


[§ 2456] (cc) Liability of Specific, General, and 
Residuary Legatees.*® The liability of legatees, spe- 
cific, general, and residuary, as between themselves, 
is governed by the manifest purpose of the testator 
to be gathered from his will.4® Sometimes, in the 
absence of a definite disclosed intention to the con- 
trary, reimbursement has been allowed out of the 
testator’s general or residuary estate,°? after satis- 
faction of specific lezacies,°! general legacies abat- 
ing proportionately,®? although in some cases the 
liability of the estate to reimburse has been de- 


Tenn. 145. 


[a] Where loss does not fall on 50. 
holders of particular tracts.—A wid- 
ow who renounced rights under a will 
and elected to take one half of real Ky 


111 Me. 302. 


WILLS 


Colo.—Binkley v. Switzer, 192 
Br5500;.69-Colo. wi 6: 


[§§ 2455-2457 


nied;°* and, in some jurisdictions, a statutory pro- 
vision in general terms is construed as vesting in the 
courts an equitable authority over the apportion- 
ment of the charge, and the court, in the exercise of 
such authority, has apportioned the amount with- 
drawn by the surviving spouse out of pecuniary leg- 
acies, charitable vifts, and the residuary fund, and 
has refused to burden the residuary fund wholly 
therewith.®°* Where, under the statute, the surviv- 
ing spouse renouncing the will takes one half the 
net distributable estate and the will has been re- 
nounced, one who receives a specific legacy under 
the will must pay, first, that proportion of the fu- 
neral and administration expenses and debts which 
the value of his gift bears to the value of all of the 
assets of the estate, and, secondly, that proportion 
of the sum payable to the electing spouse which the 
value of the particular specific legatee’s gift bears 
to the total value of the gifts to all specific legatees 
other than those taken by the surviving spouse.®® 


[§ 2457] (3) Creditors of Party Electing.®® The 
creditors of the party electing may attack his in- 
terest,°’ unless under the statute authorizing the 
election a husband may elect to take under the will 
of his wife devising her separate property without 
subjecting it to the claims of his creditors.°* It has 
even been held that ereditors of the party electing 


Co., 232 Ill.App..156; In re Devine’s 
Hstate, 268 N.Y.S. 670, 147 Misc. 273; 
Dunlap v. McCloud, 95 N.E. 774, 84 


and personal estate was held entitled 
to an undivided one half of all fand, 
and not to any particular tract; and 
hence there was no occasion for equal- 
izing the loss among the devisees. 
Dunshee v. Dunshee, 104 N.E. 1100, 
263 Ill. 188 [aff 182 [ll.App. 599]. 


41. See Houck v. Herrick, 179 Ill. 
App. 274 (holding that there are no 
pleadings in the case disclosing equi- 
table grounds for equalization of leg- 
acies). 

42. Dunshee y. Dunshee, 104 N.E. 
1100, 263 Ill. 188 [aff 182 Ill.App. 599]. 

48. In re Devine’s Estate, 263 N. 
Y.S. 670, 147 Misc. 273. 


44. Devecmon v. Kuykendall, 42 A. 
963, 89 Md. 25. 


45. Lambert v. Glover, 216 P. 744, 
HOSPOT 252 Glover v. Glover, 215 P. 
990, 108 Or. 61. 


46. Mohn’s Appeal, 76 Pa. 92. 

47. Glover v. Glover, 215 P. 900, 
108 Or. 61. 

48.- Rule where there is no gener- 


al estate out of which compensation 
can be made see supra § 2454. 


49. Adams v. Legroo, 89 A. 638, 111 
Me. 302. 


[a] Where testarix made pecunia- 
ry bequests and by codicil gave a sum 
in trust for the support of her hus- 
band for life and the unexpended part 
to persons over, and the husband 
elected to take under the statute, the 
pecuniary bequests were superior to 
the provisions of the codicil disposing 
of the balance of the unexpended 
trust fund at the husband’s death and 
the interest of the remaindermen in 
the trust fund takes precedence of the 
interest of the residuary legatees in 
the will, following the testator’s in- 
tention. Adams v. Legroo, 89 A. 638, 


Ohio St. 272, 35 L.R.A.N.S. 851; In re 
_—Treasy y. Treasy, 36 S.W. 3, Lonergan’s Estate, 154 A. 387, 303 Pa. 
18 KyL.\387. 142. 
3 a [a] In aid of specific devisees.— 
nek, Vag eek Where a tide Gecrs not to take 
Crocker, 120 N.E. 110, 112, 530. Mass. under the will while devisees who 


478, 5 A.L.R. 1617. 


N.Y.—Tehan vy. Tehan, 
961, 838 Hun 368. 


N.C.—Worth vy. Atkins, 57 N.C. 272. 


“This is not a case for the appli- 
cation of the rule as to equitable com- 
pensation to legatees disappointed in 
realizing the fuil benefactions provid- 
ed by the testator because of his wid- 
ow’s waiver and the consequent deple- 
tion of the share they would other- 
wise receive. Loss resulting in that 
way to particular legatees ought to 
be apportioned as nearly equally as 
may be upon other legatees unless a 
different purpose is established by the 
Walla . But the general rule in 
this class of cases is that 
there is a presumption that such loss 
was intended to fall on the residuum 
unless a different purpose is disclosed 
by the will. This rule is the one ap- 
plicable to the facts here disclosed. 
Reading the will with all reference 
to the ‘widow eliminated there is not 
any manifest method under the pres- 
ent circumstances to apportion the 
loss in a way to effectuate a testa- 
mentary purpose shown by the words 
used. It is more consonant with the 
general purpose of the testator in 
view of the fixed rules of law with 
reference to which his will must be 
interpreted, not to invoke the rule 
often denominated satisfaction of dis- 
appointed legatees. Indeed it would 
seem that disappointment in expecta- 
tion is not the true ground for confer- 
ring a right to contribution, and that 
such right is raised only when if not 
allowed the purpose of the will is de- 
feated.” Crocker v. Crocker, supra. 


51. Conant v. Elgin City Banking 


31 N.Y.S. 


were prejudiced by such election are 
equitably entitled to compensaticn 
out of the rejected provisions made 
by her in the will, yet where such pro- 
visions do not fully compensate, the 
resulting uncompensated loss should 
fall on the residuary estate in prefer- 
ence to the specific devisees, unless a 
contrary intention appears from the 
will. Dunlap v. McCloud, 95 N.E. 774, 
84 Ohio St. 272, 35 L.R.A.N.S. 851. 


52. Binkley v. Switzer, 192 P. 500, 
69 Colo. 176; Wolfe v. Mueller, 104 P. 
487, 46 Colo. 335; Alexander v. Me- 
Frias 40 S.W.(2d) 407, 163 Tenn. 


53. Gainer v. Gates, 34 N.W. 
73 Iowa 149. 


[a] DBevisee of homestead cannot 
recover its value from the estate 
where the widow elects to take her 
statutory share, including the home- 


stead. Gainer v. Gates, 34 N.W. 798, 
73 Iowa 149. 

54. In re McRae, 146 N.W. 265, 179 
Mich. 595; In re Byrnes’ Estate, 267 
N.Y.S. 627, 149 Mise. 449; In re De- 
vine’s Estate, 263 N.Y.S. 670, 147 
Mise. 273. 


55. In re Wishart’s Hstate, 267 N. 
Y.S. 391, 149 Mise. 343. 


56. Debts of beneficiaries see infra 
§§ 2599-2627. 


Ae ere aos of creditor see supra § 
2369. 


57. Hessenmueller v. Mulrooney, 6 
Ohio $.&C.P. 128, 4 Ohio N.P. 50. 


58. Traudt v. Hagerman, 60 N.E. 
1011, 27 Ind.App. 150; Bains v. Globe 
Bank, etc., Co., 124 Sw. 343, 136 Ky. 
332, 136 Am.S.R. 263. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


798, ~ 


4 


we 


-§§ 2457-2459] 


may insist that the right of election is not misused 
to their injury;°® but creditors of the husband of 
the party electing may not attack her interest, even 
though title thereto is in the husband as trustee for 


his wife.®° 


[§ 2458] L. Title, Possession, Control, 
and Profits*—1. Title—a. In General. 
of a testate estate, the will, when valid,*! is the 
source of the title of the beneficiaries.*®” 
the property as a gift®* in the character impressed 


on it by the testator.*+ 
[§ 2459] 


Real Property®®°—(1) In General. 
Unless the will is invalid,®® the legal title to land 
devised passes to the devisee®’ by the will itself®® 


WILLS 
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a species of purchase‘? when the word “purchase” is 
employed, not in its common and popular sense, but 
in its technical and larger sense of ineluding all 
means of acquiring title to real property other than 


by descent.*+ However, the devisee 1s not a purchas- 


Income, 


In the case Extent. 


They take 


which operates as a conveyance.®® Title by devise is 


5o., Tripp v. Nobles, 48S.B, 675, 
136 N.C. 99, 67 L.R.A. 449, 9 Prob.Rep. 
Ann. 662. 


60. Cooper v. Pearce, (Tenn.Ch.A.) 
62 S.W. 223. 
61. Central Nat. Bank, Savings & 


Trust Co. v. Gilchrist, 154 N.E. 811, 
23 Ohio App. 87. 


62. Greene v. King, 132 A. 411, 104 
Conn. 97; Zartner v. Holzhauer, 234 
N.W. 508, 204 Wis. 18, 76 A.L.R. 396, 
234 N.W: 512, 204 Wis. 28. 


[a] Rights of devisees and lega- 
tees do not come by descent. Zartner 
v. Holzhauer, 234 N.W. 508, 204 Wis. 
18, 76 A.L.R. 396, 234 N.W. 512, 204 
Wis. 28. 


Construction of will as to nature 
of estates or interests created see 
supra §§ 1488-1750. 

63. Smith v. Bradford, 154 A. 272, 
SIR. 289. 


64. Goben v. Johnson, 167 N.E. 94, 
Soo Lil, 895. 
65. Cross references: 


Effect on title of testamentary au- 
thorization or direction of sale of 
real property by executor see Hxec- 
utors and Administrators § 352. 


Homestead exemption in devised land 
see Homesteads § 189. 


Lack of title of executor to real prop- 
erty see Hxecutors and Administra- 
tors § 594. ; 

Real property or proceeds of sale 
thereof as assets of decedent’s es- 
tate see Executors and Administra- 
tors §§ 328, 329. 


66. Jones v. Rhoads, 74 Ind. 510. 


67. Massachusetts General Hospi- 
tal v. City of Boston, 98 N.E. 583, 212 
Mass. 20; Anderson v. Gift, 126 So. 
656, 156 Miss. 736; Donnelly’s Est., 8 
Pa.Dist. 182. 

6g. Ala.—Whorton v. Moragne, 62 
Ala, 201. 

Cal.—In re Yorba’s Estate, 167 P. 
854, 176 Cal. 166. 

Conn.—Hewitt v. 
472, 103 Conn. 352. 

Fla.—Simmons v. Spratt, 8 So. 123, 
26 Fla. 449, 9 L.R.A. 343. 

Ga.—Duggan y. Harrison, 
387, 97 Ga. 738. 

Hawaii.—Matter of Kaiena, 24 Ha- 
waii 148, 151 [cit Cyc]. 

Ky.—Chambers v. Davis, 17 B.Mon. 
526; McCampbell v. Gilbert’s Adm’rs, 
6 aap Marsh. 592. 


Mass.—Hall v. Cogswell, 67 N.E. 
644, 183 Mass. 521, 8 Prob.Rep.Ann. 


Sanborn, 130 A. 


25 S.E. 


T30. 
.Mich.—Richards v. Pierce, 
54, 44 Mich, 444. 


N.H.—Brown v. 
285. 

N.Y.—Irving v. Bruen, 79 N.E. 1107, 

86 N.Y. 605; Corley v. McElmeel, 43 
No, 628, 149 N.Y. 228; Smith v. Ryan, 
101 N.Y.S. 1011, 116 App. Div. 397 [rev 
on other grounds 84 N.E. 402, 191_N. 
Y. 452, 123 Am.S.R. 609, 19 Tuscan 
461, 14 Ann.Cas. 505]; Smith v. Gage, 
41 Barb. 60. 


Ohio.—Helmig v. Meyer, 10 Ohio S. 
&C.P. 308, 8 Ohio N-P. 31. 


an s Estate, 5 Pa.Dist. 119, 
Pa.Co. 440. 


Porto Rico.—Domenech v. Rola, 9 
Porto Rico 85. But see Escalona v. 
Registrar of Property, 9 Porto Rico 
523, 525 (“in devises of an aliquot 
part of an estate the devisees have 
only a personal right of action ex 
testamento to recover the payment of 
their devises from the heir; and only 
by virtue of a partition legally made 
can they acquire in payment the own- 
ership of such property of the estate 


7 N.W. 


Concord, 33 N.H. 


17 


which may have been awarded to 
them’’). 
S.C.—Crosland’s Ex’rs v. Murdock, 
SHOAIB PALE 
SOL TGE Tie v. Disbrow, 51 Tex. 
5: : 
eee anes v. Stuart, 13 W.Va. 
Wis.—In re Ross’ Hstate, 194 N.W. 


151, 181 Wis. 125. 


And see North Pacific Mortg. Co. 
v. Sieler, 264 PB. 4, 146 Wash. 530 (the 
devisees take title under the will and 
the statute). 


But see Hennegar v. Deadbrick, 
(Tenn.Ch.A.) 54 S.W. 138 (where, at 
the instance of a husband, land was 
deeded directly to his wife, for her 
sole and separate use, and in his will 
he devised it to her, referring to it 
as “already deeded” to her, the will 
recognizes that it was already hers, 
and she takes independently of the 
will). 

[a] Will is conduit of title—Hoyt 
v. Hoyt, 20 N.E. 402, 112 N.Y. 493. 


{b] Devise presumptively estah- 
lishes title in devisee. Schick v. Wolf, 
202 N.Y.S. 601, 207 App.Div. 652. 

69. Matter of Kaiena, 24 Hawaii 
(48 Si biefiert @ycis 

[a] Conveyance by executor, to 
devisee is unnecessary, even though 
directed by the will. Cook’s Est., 5 
Pa, Dist. 119, 17 Pa.Co. 440. 


70. Matter of Kaiena, 24 Hawaii 


*By STANLEY A. HACKETT (§$ 2458-2470). 


ed the testator?® 


er for a valuable consideration.?? 


While the 
right, title, or interest the testator had,*® together 
with ‘all his equities or choses in action pertaining to 
the real estate,** takes no greater right, interest, or 
title in the land than the testator himself had.*® 


Burdens and liabilities. 1 
subject to all the equities and liabilities which affeet- 
and with all the burdens of debts or 


devisee acquires, whatever 


A devisee takes the land 


148, Abt Lee poe EA 
sey, 7 Ind. 


[a] py is purchaser within 
meaning of statutes requiring convey- 
ances of freehold estates to be attest- 
ed. ) Clarkiv.sStrong: 293) eNay oe pus 
105 App.Div. 179; Stamm v. Bostwick, 
40 Hun’ 35 [aff 25 NH. 233) 122) NoYes 


Ramsey v. Ram- 


48, 9 L.R-A. 597]. 
+3 be See Purchase § 2; Property § 
Ol. 

72. Hager v. Connolly, 263 S.wWw. 


723, 204 Ky. 147; Ripley v. Seligman, 
50 N.W. 1438, 88 Mich. 177; Burns v. 
Berry, 3 N-W. 924, 42 Mich. 176; 
Bradsher vy. Hightower, 24 S.E. 120, 
118 N.C. 399. 


73. Conn.—Goddard y. Prentice, 17 
Conn. 546. 

D.C.—Dangerfield vy. 
App.D.C. 508. 

Ind.—Thompson _ vy. 
Ind. 323, 68 Am.D. 638. 


i Miss.—Watson vy. Butler, 26 
iat 


Williams, 26 
Thompson, 9 
Miss. 


o.—Davidson vy. Dockery, 78 S.W. 
got T79 Mo. 687. 


Mont.—In re Deschamps’ Estate, 
212 P, 512, 65 Mont. 207. 

R.I.—MeCanna v. Hanan, 142 A. 
609, 49 R.I. 349. 

Vt.—St. Johnsbury v. Bagley, 48 
Wit ide 

74 Allen v. Macon, etc., R. Co., 33 
S.E. 696, 107 Ga. 838; Thompson Vi 


Thompson, 9 Ind. 323, 68 Am.D. 638; 
in re Chesterman, Tuck. Surr. (N. Y.) 
53; Radford v. Elmore, 84 N.C. 424. 


75. Ala.—Leek v. Kahn, 105 So. 
185, 213 Ala. 365. 


Ky.—Foster y. Foster, 225 S.W. 48, 
189 Ky. 370. 


Mass.—McCoy vy. Inhabitants of 
Town of Natick, 129 N.E. 381, qui 
Mass. 99. 

Mich. 


143, 88 Mich. 177; ees v. Berry, 2 
N.W. 924, 42 Mich. 176. 


Y.—Russell v. Church, 194 N.Y. 
Ss. ery 118 Misc. 473. 


S.D.—Phillis v. Gross, 143 N.W. 373, 
CPATSEIBY Zieh 


Wash.—Slasor v. 
111 Wash. 90. 

76. U.S.—Atwood vy. 
S. 188, 25 L.Ed. 471. 


lll.—Jackson y. Lynch, 
22 N.E. 246, 129 Ill. 7 


Slasor, 189 P. 546, 
Weems, 99 U. 


21 N.E. 580, 


72. 


La.—Spencer y. Lewis, 1 So. 671, 
39 La.Ann. 316. 
Miss.—Hassell y. Hassell, 127 So. 
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other charges to which the real estate is subject’? by 
virtue of statutory or testamentary provisions.7® 


[§ 2460] (2) Time of Vesting. 


vest in the devisees before the testator’s death.’ 


In a majority of jurisdictions title 


passes to and vests in the devisees immediately on 
the testator’s death®® and not at the probate of the 
will,®! at least where the will does not postpone the 
vesting of title.8? In a few jurisdictions, title to land 
does not pass by will until the will is probated;** but 


581, 156 Miss. 885. 


N.Y.—Schick v. Wolf, 202 N.Y.S. 
601, 207 App.Div. 652; Traphagen v. 
Traphagen, 40 Barb. 537. 


N.C.—Bradsher v. Hightower, 24 S. 
mm. 120, 118 N.C. 399; Kay’s Adm’r v. 
Webb, 5 N.C. 134. 


Pa.—In re Cardon’s Estate, 122 A. 
234, 278 Pa. 153. 


Va.—Shobe’s Ex’rs v. Carr, 3 Munf. 
(17 Va.) 10. 


77. Murphy v. Vaughan, 147 So. 
404, 226 Ala. 461; Jenks v. Liverpool, 
ete., Ins. Co., 92 N.E. 998, 206 Mass. 
591; In re McGovern’s Estate, 250 P. 
$12, 77 Mont. 182; North Pacific 
Mortg. Co. v. Sieler, 264 P. 4, 146 
Wash. 530. 


[a]:. Creditor who elects to accept 
devise in satisfaction of his claim, 
and thereby comes in under the will, 
has no rights superior to creditors of 
the estate. By accepting the devise in 
satisfaction of his debt he must be 
regarded as doing so under the rule 
that ail just demands against the es- 
tate must be paid as directed by stat- 
ute before he can have any distribu- 
tion under the will. Jones v. Sho- 
maker, 26 So. 191, 41 Fla. 232. 


[b] Giving bond for payment of 
debts and legacies.—An executor who 
is a residuary devisee, by giving bond 
in the probate office for the payment 
of all debts and legacies, acquires an 
absolute title in the estate devised. 
Clarke v. Tufts, 5 Pick. (Mass.) 337. 
See Thayer v. Winchester, 133 Mass. 
447 (the property vests absolutely in 
the devisee, subject only to the right 
of a creditor to take it on execution 
before it is sold to a purchaser in 
good faith and for a valuable con- 
sideration). 


{[c] Where there are no creditors, 
the whole title, legal and equitable, 
vests in the devisee. Stall v. Wilbur, 
TIN Yin LOS: 


78. See infra §§ 2486-2510, 2575- 
2580. 


79. Jones v. Shomaker, 26 So. 191, 
41 Ila. 232; Bowles v. Winchester, 13 
Bush (Ky.).10; In re Reynolds’ Will, 
178 N.Y.S. 821, 109 Misc. 453 [aff 181 
INDY.S) 951]; 


so. U.S.—Northrop v. Troup, 195 
Boaeo2, wlib-. .C,6, An 2189. Northrop avr 
Columbian Lumber Co., 186 EF. 770, 108 
C.C.A. 640; Ex p. Fuller, 9 F.Cas.No. 
5,147, 2 Story 327. 


Ala.—Whorton vy. Snell, 147 So. 602, 
603, 226 Ala. 525 [cit Cyc]; Murphy 
v. Vaughan, 147 So. 404, 226 Ala. 461; 
Hall’s Heirs v.. Hall, 47 Ala. 290. 


Cal.—Phelps v. Grady, 141 P. 926, 
168 Cal. 73. 


Colo.—Miller vy. Weston, 189 P. 610, 
67 Colo. 534 [aff 1388 P. 424, 25 Colo. 
App. 231, and withdrawing op 157 P. 
1161, 61 Colo. 588]; Deutsch v. Rohl- 
fing, 126 P. 1123, 22 Colo.App. 543. 


Conn.—Greene v. King, 132 A. 411, 
104 Conn. 97. 


WILLS 


Title does not 


to real property 


Fla.—Simmons v. Spratt, 8 So. 123, 
26 Fla. 449, 9 L.R.A. 343. 


9 S.E. 


724, 83 Ga. 


Hawaii.—Matter of Kaiena, 24 Ha- 
waii 148, 151 [cit Cyc]. 


I]l.—Peter v. Peter, 175 N.E. 846, 
343 ill. 493,°75 A.L.R. 890; Havill v. 
Hawvill, 163 NvE. 428, 332 Ul. ll, 


Ind.—Indiana R. Co. v. Morgan, 70 
N.E. 368, 162 Ind. 331; Brumfield v. 
Drook, 101 Ind. 190. 


Kan.—Moore v. Samuelson, 
369, 107 Kan. 744. 


Ky.—Reid’s Adm’r v. Benge, 66 S. 
W. 997, 112 Ky. 810, 23 Ky.L. 2202, 99 
Am.S.R. 334, 57 L.R.A. 253. 


Me.—Pushor v. Hilton, 122 A. 673, 
123 Me. 225; Wright v. Williamson, 
67 Me. 524; Putnam Free School v. 
Fisher, 30 Me. 523; Spring v. Park- 
man, 12 Me. 127. 


Mont.—In re McGovern’s Bstate, 
250 P. 812, 77 Mont. 182. 


Nev.—Wren v. Dixon, 161 P. 722, 
40 Nev. 170, Ann.Cas.1918D 1064. 


N.Y.—Barber v. Terry, 120 N.E. 732, 
224' N.Y. 334; Hoyt v. Hoyt, 20 N.B. 
402, 112 N.Y. 493; Milliner v. Morris, 
219 N.Y.S. 166, 219 App.Div. 425; Wise 
v. Wedlake, 216 N.Y.S. 699, 217 App. 
Div. 210; In re Matthewson’s Will, 
206 N.Y.S. 734, 210 App.Div. 572; 
Schick v. Wolf, 202 N.Y.S. 601, 207 
App.Div. 652; Irving v. Bruen, 97 N. 
Y.S. 180, 110 App.Div. 558 [aff 79 N.H. 
LLOTF aS6 UNGY. (605i. 


Okl.—Parks v. Lefeber, 
179, 162 Okl. 


Pa.—Howard’s 


193 P. 


20 P.(2da) 
265, 20 P.(2d) 184. 


Estate, 8 -Pa.Dist. 


125; Hall’s Hstate, 8 Pa.Dist. 8. 
Philippine.—Osorio vy. Osorio, 41 
Philippine 531. 
31 S.E. 3, 


S.C.—Satcher vy. Grice, 
53 S.C. 126. 


Tex.—Frame v. Whitaker, 36 S.W. 
(2d) 149, 120 Tex. 53 [rev (Civ.App.) 
7 S.W.(2d) 140]; Smith v. Lancaster, 
(Civ.App.) 248 S.W. 472; Long v. 
Shelton, (Civ.App.) 155 S.W. 945. 


Wash.—English-McCaffery Logging 
Co. v. Clowe, 70: P. 188, 29 Wash. 721. 


Wis.—Simpson y. Cornish, 218 N.Ww. 
193, 196 Wis. 125; Caldwell & Gates 
Co. v. Mennes, 209 N.W. 588, 190 Wis. 


551; Triba_v. Lass, 131 N.W. 357, 146 
Wis. 202; Hall v. Hall, 73 N.W. 1000, 
98 Wis. 193. 


“A. devisee under a will takes a 
vested interest in property, taking ef- 
fect immediately upon the death of 
the testator.’ Murphy v. Vaughan, 
147 So. 404, 406, 226 Ala. 461. 


[a] Rule applies where: (1). The 
estate is not insolvent. Wentworth 
v. Wentworth, 78 A. 646, 75 N.H. 547. 
(2) The devisee is also executor. 
Murphy v. Vaughan, 147 So. 404, 226 
Ala, 461. (3) The testator had con- 
tracted to convey the property but 
had not executed a deed. Bauermeis- 


[§§ 2459-2401 . 


it does pass then®* and relates back to, and takes ef 
fect as of, the time of the testator’s death,*® except — 
as to intervening purchasers without notice.®¢ 


[§ 2461] c. Personal Property. Except in juris- 
dictions wherein the rule has been changed by stat- 
ute,’? the executor is the legal owner for the time 
being of the personal property of which the decedent 
died possessed.** 
the executor®® after administration;?° and it does 
not pass to the legatee until he accepts and the exec- 


Title comes to the legatee through 


ter v. McDonald, 247 N.W. 424, 124 
Neb. 142 [den reh and mod 245 N.W. 
403]; Waxson Realty Corporation v. 
Rothschild, 174 N.B. 700, 255 N.Y. 332; 
Schick v. Wolf, 202 N.Y.S. 601, 207 
App.Div. 652. 


81. Northrop v. Troup, 195 F. 262, 
115 C.C.A. 218; Miller v. Weston, 189 
P. 610, 67 Colo. 5384 flaff 138 P. 424, 

5 Colo.App. 231, and withdrawing op 
157 P. 1161, 61 Colo. 588); \ Schick 
Wolf, 202 N.Y.S. 601, 207 App.Div. 652. 


[a] Title of devisee is not affected 
by (1) failure to probate (In re Mat- 
thewson’s Will, 206 N.Y.S. 734, 210 
App.Div. 572), (2) or delay in probat- 
ing (Smith v. Lancaster, (Tex.Civ. 
App.) 248 S.W. 472), the will. 


[b] In applicable statute.—A stat- 
ute providing that title acquired from 
an heir shall not be affected unless 
within four years after the testator’s 
death the will is admitted to probate 
or established by judgment of a court 
having competent jurisdiction relates 
only to a title acquired from an heir 
and does not affect a title acquired 
by a grantee from a devisee under a 
will duly established at the time of 
the conveyance. Cipperly v. Link, 237 
N.Y.S. 106, 1385 Mise. 134. 


82. 
Colo. 534 [aff 188 P. 424, 25 Colo. App. 
231, and pier osha op. 157, Pr 21638 
61 Colo. 588]; Smith v. Lancaster, 
(Tex.Civ. App.) 248 S.W. 472; Long vy. 
Shelton, (Tex.Civ.App.) 155 "S.W. 945, 


Invalidity of testamentary post- 
ponement of vesting until probate see 
Perpetuities § 11. 

83. Pratt v. Hargreaves, 25 So. 
658, 76 Miss. 955, 71 Am.S.R. 6523 
Jones v. Nichols, 216 S.W. 962, 280 
Mo. 653; Loos v. Buffalo-Springfield 
Rubber Co., 32 Ohio C.A. 443. Com- 
pare Henderson v. Calhoun, (Mo.) 183 
S.W. 584 (in the absence of any ex- 
pressed intention to the contrary, ti- 
he eee oe on the death of the testa- 
or). 


84. Jones v. Nichols, 216 S.W. 962, 
280 Mo. 653; Central Nat. Bank, Sav- 
ings & Trust Co. v. Gilchrist, 154 N. 
EB. 811, 283 Ohio App. 87. 


85. Jones v. Nichols, 216 S.W. 962, 
280 Mo. 658; Central Nat. Bank, Sav- 
ings & Trust Co. v. Gilchrist, 154 N, 
E. 811, 23 Ohio App. 87; Miller v. 
Douglass, 11 Ohio Cir.Ct.N.S. 205, 30 
Ohio Cir.Ct. 666. 


Probate as relating back to death of 
Hh pee generally see supra § 1088 in 


86. Jones v. Nichols, 216 S.W. 962, 
280 Mo. 653. 


87. See HExecutors and Administra- 
tors § 710. 


88. See Executors and Administra- 


tors §§ 319 et seq., 390, 710 et seq. 
89. Bauernschmidt AYA Bauern- 
schmidt, 54 A. 6387, 97 Md. 35. 


Title of person who is both execu- 
tor and residuary legatee see Pxecu- 
tors and Administrators §§ 711, 1280. 


90. Schaefer v. Spear, 129 A. 898, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Miller v. Weston, 189 P. 610, 67 © 


eee eo 
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§§ 2461-2462] 


utor assents to the legacy.°1 However, a legatee ac- 
quires a right®? or equitable interest®? immediately 
on the death of the testator; sometimes it is held that 
title to property specifically bequeathed passes to 
him at that time;°* and in a case where the sole leg- 
atee died before the probate of the will, it was held 
that title to the property bequeathed vested in him 
on the testator’s death,®® subject to the payment of 
debts, taxes, and costs of administration. ®¢ 


General bequest to an individual transfers the 
property to him absolutely and unconditionally.®? 


Proceeds of life insurance, when validly bequeath- 


148 Md. 620; Bauernschmidt  v. 
Bauernschmidt, 54 A. 687, 97 Md. 35. 


[a] Promissory note.—(1) Where 
there has been no administration or 
settlement of the estate, a legatee 
for life has no actionable interest in 
a promissory note payable to the de- 
cedent and belonging to the estate. 
Fowler v. Smith, 156 N.E. 913, 24 
Ohio App. 324. (2) Where a legatee 
having possession of a note belonging 
to the estate accepts a renewal there- 
of, it inures to the benefit of the exec- 
utor. Dark v. Middlebrook, (Tex.Civ. 
App.) 45 S.W. 963. 


{b] Rule applied.—Devisees are 
properly charged in distribution with 
the value of corn and hay which was 
the property of the estate and was 
fed to stock for their own purposes 
and not for the benefit of the estate. 
In re Hill’s Estate, 87 Pa.Super. 177. 


91. Md.—Home for Incurables of 
Baltimore City v. Bruff, 153 A. 408, 
160 Md. 156. 

N.J.—Hayes v. Hayes, 17 A. 634, 45 
N.J.Eq. 461 [aff 21 A. 339, 47 N.J.Eq. 
567]. 

N.Y.—Bellinger v. Potter, 13 N.Y.S. 
9, 59 Hun 619; Smith v. Gage, 41 
Barb. 60. 


S.C.—Alexander v. Williams, 20 S. 
G.L. 522; Lenoir v. Sylvester, 17 S. 
Cl. 632. 


Eng.—Meaad v. Orrery, 3 Atk. 235, 26 
Reprint 937; Abney v. Miller, 2 Atk. 
593, 26 Reprint 755. 


[a]. Where certificate of stock has 
been delivered to the legatee by the 
executor, full title has passed to him 
so far as other beneficiaries of the 
estate are concerned, and it does not 
appear that there are any creditors of 
the estate in another jurisdiction 
wherein ancillary administration has 
peen granted, the legatee is entitled 
to have the certificate of stock trans- 
ferred on the books of the corpora- 


tion. Fairchild vy. Lohman, 13 F.(2d) 
252, 
[b] Assent to delivery.—As to 


chattels and choses in action specifi- 
cally bequeathed, if the executor as- 
sents to their delivery to the legatees 
they acquire a perfect legal title to 
the articles or demands. Blood vy. 
Kane, 29 N.E. 994, 180 N.Y. 514, 15 
L.R.A. 490. 


[c] Where personal property is be- 
queathed to one for life, with remain- 
der over in fee, the executor can make 
but one delivery. A delivery to the 
first taker inures to the benefit of the 
remainder-man, and a delivery to the 
latter, with the assent of the former, 
is equally good, and in either case the 
title of the executor is gone forever. 
Hunter v. Green, 22 Ala. 329. 


Mecessity of acceptance generally 
see supra § 2158. 
92. Brewster v. Gage, 50 S.Ct. 115, 


WILLS 


General. 


280 U.S. 327, 74 L.Ed. 457 [aff 30 F. 
(2d) 604 (rev 25 F.(2d) 915)]. 


[a] Naked right.—‘“Until a legacy 
is reduced to possession, it is merely 
a naked right in an estate to be ad- 
ministered.” In re Mahlstedt’s Will, 
250 N.Y.S. 628, 641, 140 Mise. 245 [mod 
on other grounds 254 N.Y.S. 1011, 234 
App.Div. 891]. 


93. Brewster v. Gage, 30 F.(2d) 
604 [rev 25 F.(2d) 915, and cert gr 
279 U.S. 831, 49 S.Ct. 418, 73 L.Ed. 981 
(CAE 0M S| CEW115, 280) ies 8327, wad Le 
Ed. 457)]; Chase Nat. Bank of New 
York v. Sayles, 11 F.(2d) 948, 48 A. 
L.R. 207 [rev 6 F.(2d) 403, and cert 
den 273 U.S. 708, 47 S.Ct. 99, 71 L.Ed. 
851]. 

[a] Legacies are purely equitable 
interests in their origin. Jenkinson v. 
New York Finance Co., 82 A. 36,.79 N. 
J.Eq. 247. 


[b] Ownership of legatees is sub- 
ject only to superior rights of credi- 
tors and expense of administration. 
Davenport v. Sandeman, 216 N.W. 55, 
204 Iowa 927. 


94. Lichtenberg v. Burdell, 281 P. 
518, 101 Cal.App. 20; In re Strasen- 
purges Will, 242 N.Y.S. 453, 136 Misc. 


fa] Legatee of shares of stock (1) 
takes the stock as it was at the time 
of the testator’s death. In re Wilson’s 
Histate, 167 P.580, 85° Or: 604." (2) .A 
legatee of shares of stock under the 
will of one to whom they were loaned 
is not a purchaser thereof for value 
nor a creditor of decedent’s estate, 
but holds the stock, as did the original 
bailee, as trustee for the bailor. 
Stevenson’s Ex’x v. Jones, 128 S.E. 
568, 142 Va. 391. 

95. Krug v. Douglas County, 208 
N.W. 665, 114 Neb. 517 (so holding in 
determining liability for inheritance 
taxes). 


96. Krug v. Douglas County, su- 
pra. 

$7. In re Briggs’ Estate, 208 N.W. 
247, 189 Wis. 524. 

98. Milam v. Davis, 123 So. 668, 


97 Fla. 916 [cert den 50 S.Ct. 82, 280 
U.S. 601, 74 L.Ed. 646]. 


Proceeds disposed of by- will: 


‘Generally see Life Insurance § 352. 


Administration of, and right of exec- 
utor to see Life Insurance § 334. 


99. Milam v. Davis, 123 So. 668, 97 
Fla. 916 [cert den 280 U.S. 601, 50 S. 
Ct. 82, 74 L.Ed. 646]. 

1. Milam v. Davis, supra. 

2. Control, possession, and use by 


executor see Executors and Adminis- 
trators §§ 594-596, 601-609, 713. 


8. Blanton v. First Nat. Bank of 
Forrest City, 219 S.W. 305, 142 Ark. 
404; Wallis v. Short, 237 S.W. 675, 
193 Ky. 827; Moore v. Moore, 92 A. 
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ed, pass by will®* and not by contract®® or statute.* 


[§ 2462] 2. Possession, Control, and Use?—a. In 
A devisee or legatee has, of course, a right 
to the use, possession, or control of the property for 
a specified time or until the doing of a certain act or 
the happening of a certain event where he is express- 
ly given that right by the will.* 
right of possession and control ordinarily vests in 
devisees generally,* the owner of a qualified or condi- 
tional fee,* the owner of a qualified estate in person- 
alty,® and a life tenant of real property.’ 
is true as to a life tenant in ease the life tenancy is 


Furthermore, a 


The same 


948, 84 N.J.Eq. 


39; Green v. Simpson, 
49 Pa.Super. 334; 


Maison’s Estate, 7 


Pa.Dist. 380. 
[a] Until sale by executor.—Moore 
v. Moore, 92 A. 948, 84 N.J.Hq. 39; 


Green v. Simpson, 49 Pa.Super. 334. 


[b] Until marriage—wWallis v. 
Short, 237 S.W. 675, 193 Ky. 827. 


[c] Until children become of age. 
—Blanton y. First Nat. Bank of For- 
rest City, 219 S.W. 305, 142 Ark. 404. 


4 See cases infra, this note. 


_{a] Time.—(1) A devisee has a 
right to immediate possession. Hewitt 
v. Sanborn, 130 A. 472, 103 Conn. 352; 
Holland v. Holland’s Ex’r and Trus- 
tee, 38 S.W.(2d) 967, 288 Ky. 841. (2) 
His right to possession vests as of 
the date of testator’s death. Whorton 
v. Snell, 147 So. 602, 226 Ala. 526. 
(3) A devise presumptively establish- 
es possession in the devisees, which 
is presumed to continue until the con- 
trary is shown. Schick vy. Wolf, 202 
N.Y.S. 601, 207 App.Div. 652. (4) 
Where the will gives the executor a 
naked power to sell, the divisees have 
a right to possession pending a sale. 
Brengel v. O’Toole, 143 A. 361, 103 N. 
J.Eq. 339 [rev 139 A. 428, 101 N.J.Eq, 
fe and rev 140 A. 28, 102 N.J.Eq. 

[b] Universal legatees “are en- 
titled to be put in possession of the 
whole succession, and are seized of 
right of the effects thereof. if, at the 
decease of the testator, there are no 
heirs to whom a proportion of his 
property is reserved by law. Civ. 
Code Art. 1602.” Milne’s Succession, 
2 Rob. (La.) 382, 387. 


5. Bowman vy. Long, 26 Ga. 142; 
In re Teller’s Hstate, 64 A. 525, 215 
Pa. 263; Koppenhaffer’s Appeal, 87 
Pa. 196; Cobel v. Cobel, 8 Pa. 342. 
But see In re Smith’s Estate, 223 N. 
W. 17, 117 Neb. 776 (where such ap- 
pears to have been the intention of 
the testator, the right of a-devisee 
to possession will be withheld until 


performance of conditions subse- 
quent). 

6. Mass.—McCarty v. Cosgrove, 
101 Mass. 124. 


N.J.—Hennion’s- Ex’rs v. Jacobus, 
27 N.J.Eq. 28; Rowe’s Ex’rs v. White, 
16 N.J.Eq. 411, 84 Am.D. 169; Con- 
dict’s Ex’rs v. King, 13 N.J.Eq. 375. 


N.Y.—Graham v. New York Life 
Ins., etc., Co., 46 Hun 261. 


N.C.—Camp v. Smith, 68 N.C. 537. 
Ohio.—Lapham v. Martin, 33 Ohio 


St. 99; Ratliffe v. Warner, 32 Ohio 
St. 334. ‘ 

S8.C.—Henderson y. Kinard, 6 S.E. 
853) ol OSG, kbs 


7. Ind.—Dale v. Bartley, 58 Ind. 
101; Poppy v. Walker, 70 N.E. 825, 
33 Ind.App. 86. 

Ky.—Foster v. Foster, 225 S.W. 48, 
189 Ky. 370; Hill v. Harding, 17 S.W. 
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coupled with a power of disposal,* as where one is 
given what is necessary for his support.® 
where personal property is bequeathed for hfe, the 
legatee is not in all cases entitled to possession ;1° 
and a bequest of the income arising from certain 
property does not necessarily entitle the legatee to 
Where property is 
transferred to an individual absolutely and uncondi- 
tionally by a general bequest,!” the beneficiary may 
use it for any purpose he sees fit.1? 
stock may hold and enjoy it with all the privileges, 
powers, and obligations granted to and imposed on 
stockholders by the laws governing corporations.'* 


Where legatee or devisee is infant, he is not,t® but 
his guardian is,1® entitled to possession until he 


possession of the property.'! 


reaches majority. 


OS, CITE” eo. WG IB Iai b es SME 
Young v. Miles’ Ex’rs, 10 B.Mon. 287. 


Me.—Fox v. Senter, 22 A. 173, 83 
Me. 295; Starr v. McEwan, 69 Me. 334. 


Md.—Evans v. Igichart, 6 Gill & J. 
5 befa Ue 


Mich.—Michigan Trust Co. v. Hert- 
zig, 95 N.W. 531, 133 Mich. 513; Pat- 
terson v. Stewart, 38 Mich. 402. 


Mo.—Carter v. Alexander, 71 Mo. 
585. 


N.H.—Donovan v. Smith, 
Cal GN Glah Bek 
N.J.-—-Gaston v. Brokaw, (Ch.App.) 
26 A. 906. 


N.Y.—In re James’ Estate, 40 N.E. 
Sib. Sht6 | INE VS. eds. » Am~-S. Re oa 
Tobias v. Cohn, 36 N.Y. 363, 1 Transce. 
App. 346; Rooney v. Bodkin, 87 N.Y.S. 
800, 93 App.Div. 431; In re Woods, 35 
Hun 60; Hill v. Hill, 2 Lans. 43. 


N.C.\—_ Hayes v. Davis, 10 S.E. 912, 
105 N.C. 482; Chambers v. Bumpass, 
72 N.C. 429; Marrow v. Marrow, 45 N. 
Bs 148; Easton v. Easton, 42 N.C. 


Pa.—Buist’s Estate, 8 Phila. 190. 


S.C.—Smith v. Poyas, 1 S.C.Ea. 
156. 


Tenn.—Fraker v. Fraker, 6 Baxt. 
350; Forsey v. Luton, 2 Head 183. 


8 <Ala.—Flinn v. Davis, 18 Ala. 
32. 


122 A. 451, 


Me.—Pierce v. Stidworthy, 16 A. 


333, 81 Me. 50. 
N.J.—Courter v. Howell, 33 N.J.EKq. 


. 


oe Sone v. Cohen, 4 Redf.Surr. 
Ohio.—Posegate v. South, 21 N.E. 


641, 46 Ohio St. 391. 
Pa.—Harris’ Estate, 3 Phila. 326. 


Eng.—Irwin v. Farrer, 19 Ves.Jr. 
86, 34 Reprint 420; Barford v. Street, 
16 Ves.Jr. 135, 33 Reprint 935. 


9. Ky.—Colliver v. Taylor, 51 S.W. 
432021 Kyla 553, 
Me.—Copeland v. Barron, 72 Me. 


206. 

Mass.—Howland vy. Howland, 100 
Mass. 222. 

Mich.—Gee v. Hasbrouck, 87 N.W. 
621, 128 Mich. 50%; Hull v. Hull, 81 N. 


W. 89, 122 Mich. 338. 
N.Y.—In re Potter’s Estate, 231 
NYS: 355;.133 Mise. 17; Matter of 


Trelease, 96 N.Y.S. 318, 49 Misc. 205, 
5 Mills Surr. 222 [aff 100 N.Y.S. 1051, 
115 App.Div. 654]; In re Benedict’s 


WILLS 


However, 


Legatees of 


tae 33 N.Y.S. 193, 86 Hun 617. 


Reynolds’ Estate, 34 A. 624, 
176 “PAL 257; In re Beilstein, 23 A. 
349, 147 Pa. 85; Zehender’s Estate, 
8 Pa.Dist./439, 22 -Pa-@o. 1504; ~- Mar- 
tin’s Estate, 2 Pa.Dist. 232 [aff 28 A. 
Hoy LOOn Pavwood aoe si irstate, vi 
Brewst. 307; Grabill’s Estate, 19 Lane. 
L.Rev. 188. 


R.I.—Clarke vy. Burdick, 6 R.I. 151. 


Serer ey a v. Fraker, 6 Baxt. 
350. 
A wii ace v. Littlejohn, 30 Wis. 
344, 


10. . Possession and use of personal 
property bequeathed for life see Es- 


tates §§ 104, 244, 245. 
11. Jones v. Bryant, 204 Ill.App. 
609; In re Strasenburgh’s Estate, 242 


N.Y.S. 447, 136 Misc. 86. See Schuldt 
v. Reading Trust Co., 113 A. 545, 270 
Pa. 360 (even if a gift of the net in- 
come from described property gives 
an equitable fee to plaintiff, his right 
to recover physical possession of the 
property is subject to the right of 
control fixed by the testator in the 
trust company authorized to manage 
the property and collect the rents). 


12. See supra § 2461. 


13. BHstate of Briggs, 208 N.W. 247, 
189 Wis. 524, 528. 


“With it he can gratify his own 
selfish desires, or he can bestow it 
upon charity, and if he concludes up- 
on the latter, the objects and extent 
of his charity may be of his own se- 
lection. This is so because the be- 
quest was absolute and unrestricted 
and because such disposition and use 
are in accordance with the clearly 
manifested intention of the testator.” 
Estate of Briggs, supra. 


14. Farmers’ Loan & Trust Co. v. 
Hewitt, 118 A. 267, 94 N.J.Eq. 65 [aff 
118 A. 926, 94 N.J.Eq. 189]. 


15. Moore v. Potter-Matlock Trust 
Co., 180LSSWai(80y Lot eye 20d. 


16. Capal’s Heirs v. McMillan, 8 
Rortim CAlapesoi. Poland ov... hism: 
64 S.W. 8338, 23 Ky.L. 1072; Budd v. 
qarrison, 45 Md. 418; Howland v. 
Howland, 100 Mass, 222. 


17. Ferris v. Ferris, 98 A. 215, 11 
Del.Ch. 171; Dinan vy. Coneys, 38 N. 
BE. 715, 148 N.Y. 544. 


18. Barfield v. Barfield, 18 S.E. 505, 
113 N.C. 230. 


19. In re Denton, 6 N.E. 299, 102 
N.Y, 200 [afi 33 Hun 3171; 


20. Cross references: 


[§ 2463] b. Charge on Gift. 
land is charged with a legacy the devisee is entitled 
to possession of the land even before payment of the 
legacy"? unless it is provided otherwise in the will.18 
Where a legacy of money is given with a direction to. 
the legatee to pay part of it to another beneficiary on 
his coming of age, the executor must pay over the 
whole amount to such legatee.*® 


[§ 2464] 3. Income and Profits?°—a. In General. 
In the absence of directions to the contrary in the 
will, the beneficiaries have the same interest in the 
income, rents, and profits of the property given to 
them as they have in the property itself.?? 
the will does not contain directions to the contrary, a 
specific legacy or devise carries with it any interes 


[§§ 2462-2464 


Where a devise of 


Where 


$22 


Rents, profits and income as assets of 
decedent’s estate see Executors and 
Administrators §§ 321, 330-336. 


Right or title of executor to rents 
and profits of real property see 
Executors and Administrators § 
610. 


21. “Maling v. Malling, 217% EB. i275 


[a] Rule applied: (1) To interest 
on bonds bequeathed. In re Mizener’s 
Estate, 72 Pa.Super. 400, 404. (2) 
Dividends on stock bequeathed follow 
the ownership of the stock as an ac- 
cessory or by-product and belong to 
the person to whom the stock passes 
under the will. In re Wolters’ Estate, 
30 Hawaii 680; In re Security Trust 
Co. of Rochester, 116 N.E. 1006, 221 
N.Y. 213; In re Strasenburgh’s Will, 
242 N.Y-.S.: 453, 136 Misc. 91; In) re 
Whitehead’s Estate, 112 A. 16, 268 
Pa. 407. (3) Where the property is 
set apart and the estate is vested, the 
income or increase thereof belongs to 
it and not to the general trust estate 
of the testator. In re Hamilton’s Es- 
tate, 47 Pa.Super. 428. (4) Tf 23 
specific legacy is given to one and in 
a certain event over to another, each 
is entitled to the income during the 
time he is entitled to the principal. 
Loring v. Woodward, 41 N.H. 391: 
Taylor v. Johnson, 2 P.Wms. 504, 24 
Reprint 836; Montgomerie v. Wood- 
ley, 5 Ves.Jr. 522, 31 Reprint 714. (5) 
Where land subject to a prior lease 
for oil and gas has been devised in 
severalty by a testator, the owner of 
each of the subdivisions from which 
oil or gas is produced is entitled to 
receive and recover the rents and 
royalties arising from the subdivision 
owned by him. Fisher v. Teter, 109 
S.E. 896, 89 W.Va. 693; Musgrave v. 
Musgrave, 103 S.E. 302, 86 W.Va. 119, 
16 A.L.R. 564. (6) Where land sub- 
ject to a prior oil and gas lease has 
been devised in severalty by a testa- 
tor, the owner of a subdivision upon 
which there is no oil or gas well is not 
entitled to share in the rents and roy- 
alties received by the owners of sub- 
divisions on which oil or gas is pro- 
duced. Fisher v. Teter, 109 S.E. 
896, 89 W. Va. 693. (7) Wherea gift 
to charities is reduced to one-half of 
the estate, the charities receive one- 
half of the net income of real estate 
since testatrix’ death. In re Sloat’s 
Will, 253 N.Y.S. 215; 141 Mise: 70: 


22. Cal.—In re Daly’s Estate, 260 
P. 296, 202 Cal. 284. 

Del.—Custis v. Adkins, 6 Del. 382, 
68 Am.D. 422. 

Ga.—Beal v. Crafton, 5 Ga. 301; 
Graybill v. Warren, 4 Ga. 528. 

lowa.—Smith v. McKitterick, 2 N. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


D 


§ 2464] 


or dividends?? on, or any earnings,?* income,?* 
rents,?° profits,?’ produce,?*® increase,?® increment,?° 
accretion,*! or enhancement of value,?? of the prop- 
erty bequeathed or devised, arising or accruing after 
the testator’s death,?* less any proper deductions ;34 
and this is true, where the estate or interest is vest- 
ed, although the time for the enjoyment of the prop- 
erty may be postponed to a future period.®?® 


W. 390, 51 Iowa 548. 


Ky.—Piper’s Ex’r v. Adair, 64 S.W. 
645, 23 Ky.L. 866. 


Me.—Perry v. Leslie, 126 A. 340, 


124 Me. 93; Palmer v. Palmer’s Es- 
tate, 75 A. 130, 106 Me. 25, 19 Ann. 
Cas. 1184. 


Mo.—In re Calnane’s Hstate, (App.) 
28 S.W.(2d) 420. 


N.J.—Blundell v. Pope, (Ch.) 21 A. 
456. 


N.Y.—In re Althaus’ Will, 158 N.Y. 
S. 990, 94 Misc. 43; In re Boyer’s Es- 
tate, 179 N.Y.S. 901; Parkinson v. 
Parkinson, 2 Bradf.Surr. 77. ~ 


N.C.—Beasley v. Knox, 58 N°’C. 1. 


Pa.—Robinson’s Estate, 24 Pa.Co. 
588; Steiner’s Estate, 13 Phila. 358; 
Oakley v. Gries, 1 Woodw. 311. 


: Tenn.—Jones v. Ward, 10 Yerg. 
60. 


23. Cal.—In re Daly’s Estate, 260 
P. 296, 202 Cal. 284. 


pune eockl er v. Young, 264 Ill.App. 


Me.—Perry v. Leslie, 126 A. 340, 
124 Me. 93; Palmer v. Palmer’s Es- 
tate, 75 A. 130, 106 Me. 25, 19 Ann.Cas. 
1184. 


Mich.—In re Mandelle’s Estate, 233 
N.W. 230, 252 Mich. 375. 

N.Y.—In re Strasenburgh’s Will, 
942 N.Y-S.. 453, 136. Misc. 91; Parkin- 
son v. Parkinson, 2 Bradf.Surr. 77. 

Eng.—Bristow v. Bristow, 5 Beav. 
289, 49 Reprint 589. 

[a] Steck dividends.—Recipients 
of a specific legacy of shares of 
stock are entitled to stock dividends. 


Smith v. Smith, 135 S.E. 855, 192 N.C. 
687. 
24. Smith v. Lansing, 53 N.Y.S. 


633, 24 Misc. 566. 


25. U.S.—Brown v. Routzahn, 58 
F.(2d) 329 [rev on other grounds 63 
F.(2d) 914]. 


Conn.—Griffith v. 
20, 106 Conn- 19. 


Ga.—Holliday v. Price, 92 S.E. 533, 
146 Ga. 782. 


Md.—Harrison v. Denny, 77 A. 8387, 
113 Md. 509; Evans v. Iglehart, 6 Gill 
Cites CLs Al Es 


Mass.—Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66. 


N.J.—In re Low’s Estate, 143 A. 
222, 103 N.J.Eq. 435; Union County 
Trust Co. v. Gray, 159 A. 625, 110 N.J. 
Eq. 270; Allen vy. Allen, 74 A, 274, 
76 N.J.Eq. 245, 189 Am.S.R. 758; Van 
Blarcom v. Dager, 31 N.J.Eq. 783; 
Green v. Green, 30 N.J.Eq. 451. 


N.Y.—In re Hier’s Estate, 199 N.Y. 
S. 623, 626, 205 App.Div. 215 Teit Cyc]; 
In re Liell’s Will, 247 N.Y.S. 386, 139 
Mise. 513; In re Grinnell’s Estate, 
185 N.Y.S. 909, 115 Misc. 722; In re 
Franklin Trust Co., 160 N.Y.S. 221, 95 
Mise. 71. 

Pa.—yYerkes’ Est., 8 Pa.Dist. 83. 


“As is well known, a specific legacy 
carries with it the income thereof 


[69 C. J.—73] 


IAC RHONS, HEY we 
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How- 


from the death of the testator.” Al- 
len v. Allen, 74 A. 274, 76 N.J.Eq. 245, 
251, 39 Am Suns 58: 


ja] Appointments of property, 
made by the will of the donee of a 
power, so far partake of the nature of 
specific legacies as to entitle the re- 
Spective legatees to the income from 
them from the death of the testator. 
Hlatoet v. Denny, 77 A. 837, 113 Md. 


26. Cal.—In re De Bernal’s Estate, 
ee PB. 375, 165 Cal. 223, Ann.Cas. 1914D 


Ga.—Graybill v. Warren, 4 Ga. 528. 


Mo.—Vantage Mining Co. v. Baker, 
155 S.W. 466, 170 Mo.App. 457. 


N.J.—Paletz v. Camden Safe De- 
posit & Trust Co., 157 A. 456, 109 N.J. 
Kq. 344. 


N.D.—In re Korsmo’s Estate, 220 N. 
128, 56 N.D. 927. 


[a] Special bequest of slaves en- 
titled the beneficiary to their hires 
from testator’s death. Graybill v. 
Warren, 4 Ga. 528; Harrell v. Daven- 
port, 58 N.C. 4. 


27. U.S.—Brown v. Routzahn, 58 
F.(2d) 329 [rev on other grounds 63 
¥.(2da) 914]. 

Cal.—In re De Bernal’s Estate, 131 
na 375, 165. Cal. 228, Ann.Cas.1914D 


Ww. 


Ga.—Holliday v. Price, 92 S.E. 533, 
146 Ga. 782; Graybill v. Warren, 4 
Ga. 528. 


Mass.—-Union Trust Co. of Spring- 
field v. Nelen, 186 N.E. 66. 


Mo.—Vantage Mining Co. v. Baker, 
155 S.W. 466, 170 Mo.App. 457. 


é Mee v. Davenport, 58 N. 


Va.—Quarles’ Ex’r v. Quarles, 2 
Munf. (16 Va.) 321. 


But see In re Flannigan’s Estate, 
28 Pa.Super. 487 (profits made by an 
administrator in running a shop be- 
fore a will was found and while it 
was supposed that decedent left no 
will do not belong to the devisee of 
the shop). 


28. Graybill v. Warren, 4 Ga. 528; 
Bliss v. Olmstead, 3 Dem.Surr. (N.Y.) 
273; Parkinson y. Parkinson, 2 Bradf. 
Surr:. CN, ¥.)) 77. 


29. Holliday v. Price, 92 S.E. 533, 
146 Ga. 782; Smith v. McWKitterick, 2 
N.W. 390, 51 Iowa 548; Evans v. Igle- 
hart, 6 Gill & J. (Md.) 171; Isenhart 
v. Brown, 2 Edw. (N.Y.) 341. 


[a] Increase of live stock.— 
Isenhart v. Brown, 2 Edw. (N.Y.) 
341. 

30. Griffith v. Adams, 137 A. 20, 
106 Conn. 19; In re Michaelis’ Es- 
tate, 179 N.Y.S. 901, 110 Mise. 185; 


Bliss v. Olmstead, 3 Dem.Surr. (N.Y.) 
272- 

31. In re.Michaelis’ Estate, 179 N. 
Y.S. 901, 110 Misc. 185. 


82. Eoster v. Foster, 225 S.W. 48, 
189 Ky. 370; Huard v. Hegarty, 119 
A, 609, 122 Me. 206. 
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ever, these rules do not apply where the will con- 
tains directions or manifests an intent inconsistent 
therewith,?® provided such directions are valid.** 
Also, a general legacy ordinarily does not carry with 
it any accessions by way of dividends or interest ac- 
eruing intermediate the testator’s 
the legacy is payable;°® such income falls into the 


death and the time 


[a] Bule applies to enhancement 
of value of devised real estate by: 
(1) Improvements. Foster v. Fos- 
ter, 225 S.W. 48, 189 Ky. 370; Huard 
v. Hegarty, 119 A. 609, 122 Me. 206. 
(2) Appreciation in value. Huard v. 
Hegarty, supra. 


33. Income and profits accruing 
before testator’s death or vesting of 
gift see supra § 1452. 


34. In re De Bernal’s Estate, 131 


P. 375, 165 Cal. 223, Ann.Cas.1914D 26; 
Harrison vy. Denny, 77 A. 837, 113 Md. 


509. 
ie Ga.—Graybill v. Warren, 4 Ga. 
ait ors Hamilton v. Lewis, 13 Mo. 
4, 
N.H.—Dennison v. Lilley, 144 A. 
523, 83 N.H. 422; Loring v. Wood- 


ward, 41 N.H. 391. 


ae ae v. Brown, 43 N.J.Law 


N.Y.—In re Spitz’s Will, 220 N.Y.S. 
816, 129 Misc. 78; Seligman v. Selig- 
man, 151 N.Y.S. 889, 89 Mise. 194, 13 
Mills Surr. 564. 


Tenn.—Jones v. 
160. 


And see Buchanan v. Hunter, 148 N. 
W. 881, 166 Iowa 663 (so holding as 
to a legacy which, if not specific, 
was at least preferential). 


36. Del.—Custis v. Adkins, 6 Del. 
382, 68 Am.D. 422. 


D.C.—Fulton Trust Co. of New 
York v. Bank of America of Califor- 
nia, 50 F.(2d) 1005, 60 App.D.C. 240 
[cert den 52 S.Ct. 129, 284 U.S. 674, 
76 L.Ed. 570]. 


Neb.—In re Smith’s Estate, 223 N. 
Laas aa Ley La PIN Ca) oS SMT 


Ne cune v. Woodward, 41 N.H. 


N.Y.—In re Juilliard’s Will, 202 N.Y. 
S. 429, 207 App.Div. 478 [aff 191 N.Y. 
Ss. 904, 117 Misc. 642 (rev 144 N.E. 
C72, 238 N.Y. 499)]. 


Eng.—Boddy v. Dawes, 1 Keen 362, 
15 Eng.Ch. 362, 48 Reprint 346; Knight 
v. Knight, 2 Sim. &St. 490, 1 ’Bng.Ch. 
490, 57 Reprint 433. 


[a] Right to rent given legal 
representative in certain contingency. 
—A will giving a person the right to 
occupy a house during her lifetime 
does not give her a right by implica- 
tion to rent the house if she does not 
desire to occupy it, especially where 
the right to rent is expressly given 
to the legal representative in case 
she does not elect to have possession. 
In re Rohr’s Estate, 175 N.Y.S. 593. 


Income: 


Bequest of see supra §§ 1414-1420, 
1451-1455, 1642, 2124-2130. 


Under testamentary trust see supra 
§§ 1876-1903. 


37. In re Spitz’s Will, 
816, 129 Misc. 78. 


Ward, 10 Yerg. 


220 N.Y.S 


38. Cobb v. Stratton’s Estate, 13§ 
PP: 35, 56 Colo, 273) Ann. Gaswisi5eG 
1166; Matter of Hodgman, 35 N.E. 
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residuary estate,*® as does all income earned by the 
estate during the period of administration which is 
not disposed of by the will, is not used for the pay- 
ment of debts and expenses, and is not accessory to 
another legacy.*® On the other hand, a general leg- 
acy of all*+ or a fraction*? of the estate carries with 
it, as an ineident, the rents and profits arising after 
the testator’s death, in the absence of other dispo- 
sition; where a general legacy is properly paid by a 
transfer of shares of stock prior to the time the ex- 
ecutor could be compelled to pay, dividends payable 
subsequently belong to the legatee;*? and regard- 
less of the nature of the legacy,** and regardless of 
any artificial and technical rules,*® a plain testamen- 
tary provision as to income must, when valid, be giv- 
en effect.4® Income passes as intestate estate where 
it is not disposed of by the will and the principal 
does not vest at the death of the testator.** 


Dividends declared after testator’s death. A spe- 
cific bequest of shares of stock entitles the legatee 
to all the dividends declared after,*® even though 
they were earned prior to,*® the testator’s death. 


{§ 2465] b. Where Property Is Sold or Condemn- 
ed. A devisee is entitled to the rents of the land 


660, 140 N,Y. 421; In re Brooklyn 
Trust.Co., 166 IN-Y.S= 513, 279. App: 


Div. 262 [mod 157 N.Y.S. 671, 92 Misc. | .o¢4% 
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the fund in the interim). 33 


Brown v. Routzahn, 58 F.(2d 
329 [rev on other grounds 63 F.(2d) 


from the death of the testator until the land is sold by 
the executor under order of court to pay debts,®°° or 
under a power of sale contained in the will.®+ Ac- 
cording to some authorities, where the will does not 
devise certain land nor dispose of the rents or usu- 
fruct, but instead directs a sale and bequeaths the 
proceeds, the rents or usufruct intermediate the 
death of the testator and the actual sale go to the 
persons who take the proceeds.>?, According to other 
authorities, however, the heirs at law are entitled in 


‘such case to the crops or profits until a sale is ac- 


tually made;°? and a bequest of the proceeds of a 
sale of stock does not carry with it the dividends de- 
clared after the testator’s death and before the sale 
of the stock.* Where property in which a devisee 
has a base or determinable fee is converted into cash 
by reason of condemnation proceedings, the devisee 
is entitled to the earnings of, or interest on, the fund 
thus ereated.®> However, a person having a right 
only to the income from certain property is not enti- 
tled to the profits realized from a sale;°® and where 
one legatee is entitled under the will to income for a 
limited time, another legatee entitled to the pro- 
ceeds of the sale of certain property may not be de- 
prived of a portion thereof by dating back interest 


Eng.Ch. 435, 63 Reprint 803; 
) Wright v. Warren, 4 De G.&Sm. 367, 
64 Reprint 872. 


SUT SLiMice. (aN? isce tn ce Shees | eee chavs pee acentee CO cea 
aie ACA : , : ares is entitle one ividends 
lin’s Will, 256 N.Y.S. 513, 148 Misc. [a] General legatees taking whole which arecieclatease ctor these ane 


213 (ordinary legacy). 


estate under exercise of power of av- 


the testator.”» McLaran vy. Crescent 


[§§ 2464-2465 ; 


Enterest on legacy for failure to 
pay when due see infra § 2640 et seq. 


39. In re Brooklyn Trust Co., 166 
N.Y.S. 513, 179 App.Div. 262 [mod 157 
N.Y.S. 671, 92 Misc. 695]; In re Liell’s 
Will, 247 N.Y.S. 386, 139 Misc. 513; 
In re Barrett’s Estate, 236 N.Y.S. 706, 
134 Misc. 788. See In re Gan’s Will, 
112 N.Y.S. 259, 60 Misc. 282, 6 Mills 
Surr. 526 [mod 114 N.Y.S. 975, 130 
App.Div. 454 (aff sub nom. In re 
Frankenheimer, 88 N.E. 374, 195 N.Y. 
346, 133 Am.S.R. 803, and rearg den 
89 N.E. 1100, 195 N.Y. 606)] (the bal- 
ance of the accryed interest on the 
estate after payment of interest on 
fixed legacies from one year after let- 
ters testamentary should be divided 
pro rata between the residuary lega- 
tees and the general legatees, whose 
legacies are subject to diminution un- 
der the will, where such accrued in- 
terest was not included in the valua- 
tion of the estate for the purposes of 
distribution). 


[a] Dividends on stock pass to the 
residuary estate if the legacies of 
stock are general. In re Strasen- 
burgh’s Will, 242 N.Y.S. 453, 136 Misc. 
91; Smith v. Smith, 135 S.E. 855, 192 
N.C. 687 (stock dividends); Yerkes’ 
Estate, 8 Pa.Dist. 83. 


40. Brown v. Routzahn, 58 F.(2d) 
329 [rev on other grounds 63 F.(2d) 
914]; In re Macky’s Estate, 213 P. 
131, 73 Colo. 1; Bridgeport Trust Co. 
v. Fowler, 128 A. 719, 102 Conn. 318; 
In re Murdoch’s Estate, 254 N.Y.S. 
154, 142 Misc. 186. See In re Dal- 
rymple’s Will, 180 N.W. 829, 181 N.W. 
821, 1738 Wis. 464 (where the fund 
being distributed to testator’s bene- 
ficiaries is part of his residuary es- 
tate, and the right thereto in the ben- 
eficiaries vested with the filing of a 
petition for distribution by the ex- 
ecutors, the beneficiaries or legatees 
are entitled to the accumulations of 


pointment are entitled ratably to the 
earnings of the estate from the death 
of the appointor to the date of pay- 
ment. In re Lathers’ Will, 243 N.Y.S. 
380, 187 Misc. 222. 


42. Brown v. Routzahn, 58 F.(2d) 
Peres on other grounds 63 F.(2d) 


43. Palmer v. Palmer’s Estate, 75 
A. 130, 106 Me. 25, 19 Ann.Cas. 1184 
and note. 


44. In re Grinnell’s Estate, 185 N.Y. 
S. 909, 115 Misc. 722. 


45. In re Grinnell’s Estate, supra. 
46. In re Grinnell’s Estate, supra. 
47. Belcher v. Phelps, 144 A. 659, 


109 Conn. 7. 


48. Conn.—Connecticut Trust, etc., 
Co. v. Hollister, 50 A. 750, 74 Conn. 
228. See Phelps v. Farmers’, etc., 
ee 26 Conn. 269 (recognizing the 
rule 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. ‘461. 


Mo.—McLaran v. Crescent Planing 
Mill Co., 93 S.W. 819, 117 Mo.App. 
40. 


N.Y.—In re Kernochan, 11 N.E. 149, 
104 N.Y. 618; In re Kane, 72 N.Y.S. 
333, 64 App.Div. 566; In re Brand- 
reth’s Estate, 72 N.Y.S. 333, 64 App. 
Div. 566; Brundage v. Brundage, 65 
Barb. 397, 1 Thomps.&C. 82 [aff 60 N. 
Y. 544]. 

N.C.—Bost v. Morris, 161 S.E. 710, 
202 N.C. 34. 


Pa.—Queen’s Est., 11 Pa.Dist. 301. 


R.I.—Sherman v. Riley, 110 A. 629, 
43 RI. 202, 


Va.—Waring v. Bosher’s Adm’r, 21 
S.E. 464, 91 Va. 286. 


Eng.—Browne v. Collins, L.R. 12 
Eq. 586; Ibbotson v. Wlam, L.R. 1 Eq. 
188; Jacques v. Chambers, 2 Coll. 435, 


Planing Mill Co., 93 S.W. 819, 117 Mo. 
App. 40, 47. 


49. Gordon v. James, 39 So. 18, 86 
Miss. 719, 1 L.R.A.N.S. 461; In re 
Kernochan, 11 N.E. 149, 104 N.Y. 618; 
Sherman v. Riley, 110 A. 629, 43 R.I. 
202. See Missouri Baptist Sanitarium 
v. McCune, 87 S.W. 93, 112 Mo.App. 
332 (where the rule is recognized). 


50. Nagle v. Davison, 257 P. 962, 
124 Kan. 230; Paletz v. Camden Safe 
Deposit & Trust Co., 157 A.456,. 109 
N.J.Eq. 344. 


51. In re Neumann’s Estate, 41 Pa. 
Super. 279. See Garmany v. Schulz, 
(Tex.Civ.App.) 285 S.W. 911 [rev on 
other grounds (Commn.App.) 293 S.W. 
165] (holding legatees not deprived 
of usufruct during delay caused by 
their contest of the will). 


52. Stenneck vy. Kolb, 111 <A. 277, 
91 N.J.Eq. 382 


[a] Recsudtice rights of different 
legatees.—(1) The income accruing 
on the real estate after the testatar’s 
death and prior to a sale is payable 
to all the legatees in proportion to 
their respective interests. In re 
Rowland’s Will, 248 N.Y.S. 428, 139 
Misc. 335; In re Michaelis’ Estate, 179 
N.Y.S. 901, 110 Mise. 185. (2) Under 
the construction placed on a particu- 
lar will, however, the residuary lega- 
tee may be entitled to the usufruct 
as against specific legatees. Schulz 
v. Garmany, (Tex.Commn.App.) 293 
Bil. 165 [rev (Civ.App.) 285 S.W. 


53. Kneisley v. Kneisley, 
195, 184 Md. 469; 
76 Md. 403. 


54. Missouri Baptist Sanitarium v. 
McCune, 87 S.W. 938, 112 Mo.App. 332. 


55. Mayer vy. McCracken, 92 N.E. 
355, 245 Ill. 551. 


56. In re Moeller’s Estate, 191 N. 
Y.S. 687, 117 Mise. 803. 


107.245 
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bearing notes for the purchase price to the day of the 
testator’s death.57 


[§ 2466] M. Option To Take Property or Money— 
1. In General. Under a pecuniary legacy of a spec- 
ified amount payable in the stock of a certain com- 
pany at its market value, it is optional with the leg- 
atee to accept the stock or a cash equivalent.*® 


Property directed to be sold. Where by the terms 
of the will the beneficiary has the right to elect with- 
in a designated time whether to take property or the 
proceeds thereof, there is no power of sale until the 
election has been made or the time has expired.®® 
Where the will provides for the sale of property by 
the executor and the turning over of the proceeds 
to a designated beneficiary or beneficiaries and there 
are no interests except those of the person or per- 
sons so designated to be affected, he or they may elect 
to take the property instead of the proceeds of a sale 
thereof.°° There is no violation of the testamentary 
scheme in so doing;°! and, except in a few jurisdic- 
tions,®? a court of equity will not allow the executor 
to sell the property against the wishes of the benefi- 
ciaries.©? Nevertheless the right of election does not 


57. In re Juilliard’s Will, 238 N.Y. 


WILLS 


Hudnall, 14 Gratt. (55 Va.) 369; Turn- 
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exist where the rights of testator’s creditors would 
thereby be impaired or defeated,®* or a sale is neces- 
sary to pay expenses of administration.®® The mere 
election by cestuis que trustent to take land instead 
of proceeds of land bequeathed does not ipso facto 
vest legal title in them.®® 


Money directed to be invested. If money is di- 
rected by will to be laid out in land, the person enti- 
tled to the whole beneficial interest may, if he elects 
to do so, prevent any conversion of the property from 
its present state and hold it as it is.°7 


[§ 2467] 2. Necessity, Requisites, and Sufficiency 
of Election. Where the right exists to make an elec- 
tion of the character considered in the preceding see- 
tion,®® unless such election is made the property re- 
tains the character impressed by the uses of the 
will.6® Where there are several beneficiaries the con- 
current action of all is necessary to make the election 
effective.?° The election may be made on application 
of the beneficiary to a court of equity,*t or by acts 
or declarations indicat#z¢ a determination to that 
effect?? and done or made in the lifetime of the ben- 


499, 144 N.E. 772. 


58. In re Keim, 26 Pa.Dist. 272. 
See Fall River Nat. Bank vy. Dstes, 
181 N.E. 242, 279 Mass. 380 (a general 
bequest of stock in trust can be sat- 
isfied by either purchasing and de- 
livering shares or by paying the trus- 
tee the price thereof). 


59. Buckner’s Ex’r_ v. 
Ex’rs, 5 Bush (Ky.) 603. 


60. U.S.—Craig v. Leslie, 3 Wheat. 
563, 4 L.d. 460. 


Ala.—Broome vy. Curry’s Adm’rs, 19 
Ala, 805. 


Cal.—In re Delany, Myr.Prob. 9. 


Ga.—Swann v. Garrett, 71 Ga. 566; 
Adams v. Bass, 18 Ga. 130. 


oy Roms 2 v. Lease, 71 Ill.App. 


Ky.—Gedges v. Western Baptist 
Theological Inst., 13 B.Mon. 530. 


Mich.—Bennett vy. Chapin, 43 N.W. 
893, 77 Mich. 526, 7: L.R.A. 377. 


Mo.—Givens v. Ott, 121 S.W. 238, 222 
Mo. 395; Kaufmann vy. Kaufmann, 43 
S.W.(2d) 879, 226 Mo.App. 172. 


N.J.—Brengel v. O’Toole, 140 A. 
28, 102 N.J.Eq. 178 [rev on other 
grounds 143 A. 361, 103 N.J.Eq. 339]; 
Doyle v. Blake, 77 A. 347, 77 N.J.Eq. 
142; Huber v. Donoghue, 23 A. 495, 
49 N.J.Eq. 125; Gest v. Flock, 2 N. 
J.Eq. 108; Howell v. Tomkins, 8 N. 
Wala dows 


N.Y.—Mellen v. Mellen, 34 N.E. 925, 
139 N.Y. 210; Prentice v. Janssen, 79 
N.Y. 478 [aff 14 Hun 548]; Hetzel v. 
Barber, 69 N.Y. 1; Hayes v. Kerr, 45 
N.Y.S. 1050, 19 App.Div. 91. 


Pa.—Smith v. Starr, 3 Whart. 62, 31 
Am.D. 498; Johnson v. Kite, 11 Pa. 
Dist. 68, 26 Pa.Co. 391; Sunderland’s 
Estate, 10 Pa.Dist. 358; Buck’s Es- 
tate, 10 Pa.Dist. 331; Lloyd's Estate, 
10 Pa.Dist. 207, 24 Pa.Co. 567; Gith- 
ens’ Estate, 9 Pa.Dist. 465, 24 Pa.Co. 
248, 16 Montg.Co. 196; Battersby _v. 
Castor, 6 Pa.Dist. 73; Bergdoll’s Es- 
tate, 27 Pa.Co. 357; Reeser’s Estate, 
4 Pa.Co, 417. 


RI—vVan Zandt v. Garretson, 44 
Agee olive LW k. 48. 

Va.—Collins v. Doyle’s Ex’r, 89 S. 
EB. 88, 119 Va. 68; Harcum’s Adm’r v. 


Cromie’s 


er v. Street, 2 Rand. (23 Va.) 404, 14 
Am.D. 792. 


Eng.—Mullow v. Bigg, 1 Ch.D. 385, 
34) L.TRep.NiSa 2765 3 icirkmane) va 
Miles, 13 Ves.Jr. 338, 33 Reprint 320. 


[a] Rule is founded on presump- 
tion thai a power of sale is given to 
the executor by the testator for the 
benefit and convenience of the devi- 
sees and legatees and, unless made 
so in terms, was not intended to be 
imperative so as to prevent the bene- 
ficiaries from taking the bounty oth- 
erwise than in the precise form in 
which the property would exist after 
the conversion. Mellen v. Mellen, 34 
N.E. 925, 139 N.Y. 925. 

[b] If residuary legatee is will- 
ing to take his share in securities, the 
executors cannot refuse to make a 
distribution, on the ground that they 
have been unable to convert the se- 
curities into cash. In re Reed’s Es- 
tate, 82 Pa. 428. 

61. Swann vy. Garrett, 71 Ga. 566. 

62. Burton v. Yeldell, 30 S.C.Kq. 9. 

63. Doyle v. Blake, 77 A. 347, 77 
N.J.Eq. 142; Scudder v. Stout, 10 N. 
J.Eq. 377; Gest v. Flock, 2 N.J.Eq. 
108; Mellen v. Banning, 14 N.Y.S. 665, 
60 Hun 151 [aff 19 N.Y.S. 1001, 65 
Hune 620 “(afi 34 NB. 925, 139° N.Y, 
210)]; Reeser’s Est., 4 Pa.Co. 417. 

64. Morse v. Hackensack Say. 
eee ae A. 961, 47 N.J.Eq. 279, 12 L. 


65. Snyder’s Est., 9 Pa.Dist. 128. 

66. Navilio v. Sica, 166 A. 719, 113 
N.J.Eq. 340. 

67. U:S.—Craig v. Leslie, 3 Wheat. 
563, 4 L.Ed. 460. 

Ga.—Hilton v. Sherman, 118 S.E. 
856, 155 Ga. 624. 

Kyi--Siledd’s sHx'r av. Carey, 1ieB: 
Mon. 181, 52 Am.D. 570. 

N.Y.—Mellen v. Mellen, 34 N.E. 925, 
139 N.Y. 210. 

Pa.—Strauss’ Est., 9 Pa.Dist. 75, 14 
Pa.Co. 593. 

68. See supra § 2466. 

69. Hannah v. Swarner, 3 Watts 
&S. (Pa.) 223, 38 Am.D. 754; Kirk- 
man v. Miles, 13 Ves.Jr. 338, 33 Re- 
print 320. 


arte) Ala.—High v. Worley, 33 Ala. 


ill.—Lash vy. Lash, 70 N.E. 1049, 
209 Ill, 595, 9 Prob.Rep.Ann. 5353 
Strode v. McCormick, 41 N.E. 1091, 
158 Ill. 142; Baker v. Copenbarger, 15 
Ill. 103, 58 Am.D. 600. 


Mo.—Kaufmann v. Kaufmann, 43 8. 
W.(2d) 879, 226 Mo.App. 172. 


N.J.—Brengel v. O’Toole, 140 A. 
28, 102 N.J.Eq. 178 [rev on other 
grounds 143 A. 361, 103 N.J.Fq. 339]; 
Howell v. Tomkins, 11 A. 333, 42 N. 
J.Eq. 305. 


N.Y.—Mellen v. Mellen, 34 N.E. 925, 
139 N.Y. 210. 


Pa.—Evans’ Appeal, 
Brown’s Anvnpeal, 27 Pa. 
Appeal, 1 Grant 51; Johnson v. Kite, 
11 Pa.Dist. 63, 26 Pa.Co. 391; Wells 
v. Sloyer, 1 Pa.L.J. 516, 3 Pa.L.J. 203. 


Va.—Hareum’s Adm’r vy. Hudnall, 
14 Gratt. (55 Va.) 369. 


W.Va.—Brown v. Miller’s Ex’rs, 31 
S.E. 956, 45 W.Va. 211. 


71. Sledd’s Ex’r v. Carey, 11 B. 
Mon. (Ky.) 181, 52 Am.D. 570; Arm- 
strong v. McKelvey, 10 N.H. 266, 104 
N.Y. 179; Harcum’s Adm’r v. Hudnall, 
14. Gratt. (55 Va.) 369. 


72. U.S.—Craig vy. Leslie, 3 Wheat. 
563, 4 L.Ed. 460. 


Ky.—Sledd’s Ex’r v. Carey, 
Mon. 181, 52 Am.D. 570. 


N.J.—Huber v. Donoghue, 
495, 49 N.J.Eq. 125. 


N.Y.—Armstrong v. McKelvey, 10 
N.E. 266, 104 N.Y. 179; Prentice v. 
Janssen, 79 N.Y. 478. 


Va.—Harcum’s Adm’r y. Hudnall, 
14 Gratt. (55 Va.) 369. 


Eng.—Mutlow v. Bigg, 1 Ch.D. 385. 


[a] Acts held to constitute elec- 
tion to take property instead of pro- 
ceods.—(1) Execution of mortgage. 
Gest v. Flock, 2 .N.J.Eq. 108. (2) 
Execution of conveyance. Sayles v. 
Best, 35 N.B. 686, 140 N.Y. 368; Van 
Norden Trust Co. v. O’Donohue, 106 
N.Y.S. 948, 122 App.Div. 51; Beal v. 
Stehley, 21 Pa. 376; Major’s Estate, 
11 Pa.Co. 359. (3) Signing a writ- 
ten agreement respecting a sale of 
the land at private sale instead of 
public auction as testator directed. 


63 Pa. ser 
62; Huey’s 


LLB: 


23 A. 
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eficiary.7° 


his lifetime.*4 


pired.7® 


Competency of beneficiary. To make an election, 
a beneficiary must be possessed of capacity to do so.** 
If he is an infant the court has power to elect for 
him;*® but he may not himself make an election’? 


Kaufmann v. Kaufmann, 43 S.W.(2d) 
879, 226 Mo.App. 172. 


[b] Acts held insufficient to show 
election to take property instead of 
proceeds.—(1) Renting and receiving 
of rents. Mellen v. Mellen, 34 N.E. 
925, 1389 N.Y. 210; Harecum’s Adm’r vy. 
Hudnall, 14 Gratt. (55 Va.) 369. (2) 
Acquiescence for a great length of 
time in failure to make a sale. Beat- 
ty v. Byers, 18 Pa. 105. (3) Entering 
into an agreement for sale which was 
abandoned, disregarded, and not car- 
ried out. Baldwin v. Vreeland, 11 A. 
341, 48 N.J.Hq. 446. 

73. Craig v. Leslie, 3 Wheat. (U. 
S.) 563, 4 L.Ed. 460; Phillips’ Estate, 
12 Pa.Dist. 768. 

74 Craig v. 
S.) 563, 4 L.Ed. 


Leslie, 3 Wheat. (U. 
460. But see High v. 
Worley, 33 Ala. 196 (which seems to 
imply that the distributees of a de- 
ceased legatee might make such elec- 
tion, on showing that the absence of 
debts renders administration on the 
estate of the legatee unnecessary). 


75. Craig v. Leslie, 3 Wheat. (U. 
S.) 563, 4 L.Ed. 460. 


76. Armstrong v. McKelvey, 10 N. 
UDB e PABGS- GOES «ONENESS LES 


77, High v. Worley, 33 Ala. 196; 
Broome v. Curry’s Adm’rs, 19 Ala. 805. 


78. Hilton v. Sherman, 118 S.E. 
356, 155 Ga. 624; Swann v. Garrett, 
71 Ga. 566; Brengel v. O’Toole, 140 A. 
2S NG. OO. Wise brew. on orhler 
grounds 143 A. 361, 103 N.J.Eq. 339]; 
Turner v. Street, 2 Rand. (23 Va.) 
404, 14 Am.D. 792. 


79. Leyrer’s Est., 
ili 32 Grey, aleve. 


20. Brengel v. O’Toole, 140 A. 28, 
102 N.J.Eq. 178 [rev on other grounds 
143 A. 361, 103 N.J.Hq. 339]. 


81. Snyder’s Hst., 9 Pa.Dist. 128. 


g2. Baker v. Copenbarger, 15 Ill. 
108, 58 Am.D. 600. 


83. Baker v. Copenbarger, supra. 
84. High v. Worley, 33 Ala. 196. 


85. In re Richter’s Will, 234 N.W. 
285, 212 Iowa 38; Stevenson v. Ste- 
venson, 28 Grant Ch. (Ont.) 232; Jef- 
frey v. Scott, 27 Grant Ch. (Ont.) 314. 


[a] Property covered.—(1) A pro- 
vision in a will that, if any residuary 
legatee desire to purchase any of the 
real or personal property, he may do 
so at its “current market price’ at 
the time of testator’s death as valued 
by the executors, etc., applies to real 
as well as personal property, for real 
estate has a current market price. In 
re Walbridge, 91 N.H. 590, 198 N.Y. 
234 [motion gr 92 N.E. 1106, 198 N.Y. 
598]. (2) The right or option con- 
ferred by some wills does not apply 
to anything less than all of the land 
in question. Bertelmann vy. Lucas, 3 


— 


4 Pa.Dist. 693, 


In ease of the death of the beneficiary 
without having determined his election the property 
will pass to his heirs or personal representatives, in 
the same manner as it would have done had the trust 
been executed, and the conversion actually made in 
The election must be made before the 
property is sold,7® except where a voidable sale is 
made by the executor after his power to sell has ex- 


WILLS 


Selince 


F.(2d) 641; Bertelmann v. Lucas, 30 
Hawaii 500. (3) In a will giving a 
life estate to one person and an op- 
tion to purchase to another, the re- 
mainder is the subject-matter of the 
option to purchase. Campbell v. Dun- 
kelberger, 153 N.W. 56, 172 Iowa 385. 


[b] What is not option to pur- 
chase.—A will providing that on the 
life-tenant’s death testator’s son 
should “have” the land at a specified 
price and that the proceeds should be 
divided among all the children, share 
and share alike, did not give the son 
a mere option to purchase, but gave 
him the land, charged with the pay- 
ment to the children. Mohn v. Mohn, 
126 N.W. 1127, 148 Iowa 288. 


26. In re Richter’s Will, 234 N.W. 
285, 212 Iowa 38. 

87. TIowa.—Snyder v. Snyder, 39 N. 
Wi. 297, 75. lowa. 255. 


Mass.—Fisk v. 6 Cush. 


20, 52 Am:D. 761. 


N.H.—Gafney v. Kenison, 10 A. 706, 
64 N.H. 354. 


N.Y.—In re Walbridge, 91 N.E. 590, 
198 N.Y. 234 [motion gr 92 N.E. 1106, 
198 N.Y. 598]. 


N.C.—Young v. Carson, 18 N.C. 360. 


Pa.—Boshart v. Evans, 5 Whart. 
551; Gerheim’s Est., 88 Pa.Super. 530. 


ee codes v. Jackson, 3 Lea 


Cushman, 


Wis.—In re Mullen’s Estate, 21 N. 
W. 248, 62 Wis. 45. 


[a] Who is to make appraisal._— 
(1) Ordinarily, where the will pro- 
vides for valuation by the executors, 
they may and must make an apprais- 
al or valuation on demand by a per- 
son to whom the privilege to purchase 
has been given by will. In re Wal- 
bridge, 91 N.H. 590, 198 N.Y. 234 [mo- 
tion gr 92 N.E. 1106, 198 N.Y. 598]. 
(2) However, where the executor is 
one of those to whom is granted the 
privilege of taking part of the real 
estate at its appraised value, it would 
be inequitable to allow him to make 
the appraisement and then take the 
property at such value. Magin v. 
Niner, 73 A. 12, 110 Md. 299. (3) The 
orphans’ court has no jurisdiction to 
exercise a power to appraise real es- 
tate for the purpose of an option to 
take the property at the appraised 
value. Magin v. Niner, supra. 


[b] Appraisal governs (1) where 
there is no claim that the appraisers 
acted in bad faith. In re Eckey’s Es- 
tate, 185 N.W. 118, 192 Iowa 572. (2) 
The valuation by the appraisers is not 
Subject to judicial review except for 
fraud. In re Farrell’s Estate, 159 A. 
617, 110 N.J.Eq. 260. (3) A person 
taking testator’s land under a will 
permitting him to do so at its apprais- 
ed value does not thereby obligate 
himself to pay more than its value as 
appraised. Fauber v. Keim, 122 N.W. 


[§§ 2467-2468 


nor may his guardian do so*® without leave of 
court.*! If the beneficiary is a married woman it has 
been held that it is competent for her to make an 
election,*? provided she does so under the same 
forms and solemnities as by law are required to en- 
able her to convey the fee;** but it has also been 
held that a married woman not owning a separate 
estate by statute cannot make such election her- 


[.§ 2468] N. Option To Purchase Property of Es- 
tate—1. In General. 
erty of the estate,°®> whether it be at its book®® or 
appraised’? value or at a price named®** or agreed 


An option to purchase prop- 


849, 85 Neb. 217. 


88. Conn.—Kane v. Kane, 142 A. 
466, 107 Conn. 716. 


Ill.—Daly v. Daly, 132 N.E. 495, 299 
Tll. 268. 


Ind.—Weitzmann v. Weitzmann, 161 
N.E. 385, 87 Ind.App. 236. 


Md.—Watkins v. Bevans, 6 Md. 489. 


Neb.—Watson v. Riley, 164 N.W. 81, 
101 Neb. 511, 514 [quot Cyc]. 


N.J.—Wyckoff v. Wyckoff, 25 A. 963, 
= See 344 [aff 21 A. 287, 48 N.J. 
qd. Bak 


Pa.—In re Fleming’s Estate, 39 A. 
27, 184 Pa. 80; Schmidt’s Estate, 6 
Pa.Co. 494, 23 Wkly.N.C. 435. 


[a] Price specified held to be for 
entire property, rather than one-half 
thereof. In re Miller’s Will, 225 N. 
Y.S../ 142, 221 App. Div. 741. 


[b] Specified price governs (1) re- 
gardless of the value or market value 
of the property. Daly v. Daly, 132 N. 
BE. 495, 299 Ill. 268; In re Miller’s 
Will, 225 N.Y.S. 142, 221 App.Div. 
711. (2) This is true notwithstand- 
ing the property has increased in val- 
ue since the making of the will. Wat- 
son v. Riley, 164 N.W. 81, 101 Neb. 
511. (3) However, in a case where 
the optionees declined to purchase at 
the price fixed by the testator and evi- 
denced a willingness to purchase at 
a lower price, the court said: “The 
naming of a definite sales price by 
the testator is neither a prohibition 
nor a limitation upon the power of his 
legal representatives to sell all or a 
part of his stock at a price less than 
that prescribed in the will. The tes- 
tator undoubtedly expected that his 
corporate undertaking would contin- 
ue to flourish, but at the same time 
he must have contemplated that con- 
ditions might arise which would af- 
fect the value of his stock. It is un- 
reasonable to assume that by fixing 
a price he intended, in spite of ad- 
verse business conditions, that his ex- 
ecutors and trustees should stand by | 
and do nothing while a substantial | 
asset of his estate was being frittered 
away. No matter what price he fixed, 
the value of. his stock was what a 
willing purchaser would pay. The 
concluding paragraph of the one pro- 
viding for the sale, wherein he au- 
thorized his executors and trustees 
‘to make any changes or alterations in 
the said contract for the sale of my 
said stock, if deemed by them neces- 
sary for the preservation of my es- 
tate,’ indicates that the testator con- 
templated the possibility of a situa- 
tion arising which would justify his 
representatives disposing of his stock 
at a price different than that describ- 
ed in his will. . . Even if there 
were no express authority to vary the 
price, or a prohibition on selling at a 
price less than that prescribed by the 
testator, the equitable power of the 
court may be invoked in emergencies, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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on,*°® may be created by will. Where such an option 
is given, the optionee has a right to purchase the 
property specified on compliance with the provisions 
of the will in relation thereto;®® but, of course, such 
an option is ineffective where the survival of another 
person is a condition precedent thereto and such 
person predeceased the testator.°! Title vests in the 
optionee when,?? but not until,®* he exercises the op- 
tion. 


[§ 2469] 2. Who May Exercise. Where the lan- 
guage first used in a will gives an option to purchase 
to a named person, subsequent language inconsistent 
with the giving of the option to such person is void 
for repugnancy.®°* The option is personal to the op- 
tionee;®® it cannot be exercised by a stranger®® or 
assignee®’ or by the heirs or personal representative 
of the optionee.®® 


{§ 2470] 3. Time for Exercise. Where no time 
for exercising the option is fixed by the will, it must 
be exercised, if at all, within a reasonable time.? 
Where the time is fixed by the will, the optionee has 
the full period allowed;? but he must act, if at all, 
within the time prescribed by the will? as properly 
construed.? An option to purchase a remainder may 
not be exercised until the demise of the life tenant ;* 


to protect the beneficiaries of a trust 
from serious loss, or a total destruc- 
tion of a substantial asset, which up- 
on conversion forms the corpus of a 
trust. The dangers here presented 
justify reading into the will an im- 
plied power of sale.” In re Beecroit’s 


{a] 
31 F.(2d) 641. 
[b] 
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telmann v. Lucas, 30 Hawaii 500. 
participation.—Bertelmann y. 


Right cannot be exercised by | M. 
optionee on behalf of stranger.—Ber- 3 


[69 C.J.] 1157 


and where optionees are also trustees of a testamen- 
tary trust for a fixed period, the option may be ex- 
ercised at,® but not until,® the termination of the 
trust period. 


[§ 2471] 0. Legacies as Payable Out of, or 
Chargeable on, Property, Estate, or Interest*7—1. 
Property or Fund Subject to Payment of Legacies in 
General. Where a testator leaves both real and per- 
sonal property, as a general rule the personal estate 
is the primary fund for the payment of pecuniary or 
general legacies,* whether or not they are charged on 
the real and personal estate together,® or on the land 
alone.t° The rule, however, may be modified in its 
application by proof of the testator’s declarations or 
intention,'t as where the will shows a clear inten- 
tion to exonerate the personal estate,1* and to charge 
the legacies only on the real estate, as the primary 
fund for their payment,?® or that the real estate shall 
aid in the payment thereof.t1* Moreover, it has been 
the disposition of the courts to maintain all general 
legacies which the testator clearly intended should 
be paid, regardless of the sufficiency of the fund,*® 
and, where the testator’s intention clearly appears 
that a legaey shall be paid at all events, the real 
estate is liable therefor on a deficiency of personal 


1, oe De aera v. ae gee 
Che ke3: 3rooke v. arrod, : e 
Bee Ore roy Cx Cd Ct ENON Gat 0) ose Obit geen nee 

ares 911 [aff 3 Kay & J. 608, 69 Reprint 


2}; Evans v. Stratford, 2 Hem.& 
142, 71 Reprint 416. 


Ashmore v., Newman, 183 N.E. 


Bstate, 257 N.Y.S. 846, 848, 143 Misc. | telmann v. Lucas, 30 Hawaii 500. 1, 350 Til. 64 
637. 97.. Bertelmann v. Lucas, 31 F.(2a) | 7, ay ae : 
89. Snyder v. Snyder, 39 N.W. 297, | 641; Lucas v. Scott, 239 I. 450. struction.—-(1) General ‘ries As. to 
75 Iowa 255. 98. In re Ludwick’s Hstate, 112 A.|the construction of inconsistent pro- 
90. Weitzmann v. Weitzmann, 161 |5438, 269 Pa. 365; Adams v. Adams, | visions in a will (see supra §§ 1157, 
N.E. 385, 87 Ind.App. 2386; In re|120 S.H. 590, 95 W.Va. 187. 1158) (2) apply where a testamentary 


provision as to time of payment un- 


Bo Ye Will, 234 N.W. 285, 212 Iowa 


[a] Payment of testator’s debts is 
not condition of sale where it is not 
expressly or impliedly made so by the 
will. Smith’s Est., 11 Pa,Dist. 375. 


[b] Interest on value of property 
covered by option does not begin to 
run till the end of the option period. 
an ee Estate, 39 A. 27, 184 

a. . 


91. Campbell v. Dunkelberger, 153 
N.W. 56, 172 Iowa 385. 


92. Bayer v. Walsh, 30 A. 1039, 
166 Pa. 38. 


fa] In other words titIe vests on 
(1) acceptance of the devise (Wat- 
son v. Riley, 164 N.W. 81, 101 Neb. 
511; In re Ludwick’s Estate, 112 A. 
543, 269 Pa. 365), (2) and tender or 
offer to pay the proper amount (Wat- 
son vy. Riley, supra; Johnson v. John- 
son, 81* Pa. 257). 


[b] Beneficiary exercising option 
takes title under will.—Bayer vv. 
Walsh, 30 A. 1039, 166 Pa. 38. 


93. Daly v. Daly, 132 N.E. 495, 299 
Ill. 268; In re Ludwick’s Estate, 112 
A, 543, 269 Pa. 365. 

94. In re Larson’s Will, (Wis.) 247 
N.W. 880. 

95. Bertelmann v. Lucas, 31 F.(2d) 
641; Lucas v. Scott, 239 F. 450; Ber- 
telmann v. Lucas, 30 Hawaii 500; 


Weitzmann v. Weitzmann, 161 N.E. 
385, 87 Ind.App. 236; Adams v. Ad- 
ams, 120 S.E. 590, 95 W.Va. 187. 


96. Bertelmann v. Lucas, 31 F.(2d) 
641; Lucas v. Scott, 239 F. 450; Ber- 


fa] Right is lost on death of op- 
tionee without having exercised it. 
In re Ludwick’s Estate, 112 A. 543, 
269 Pa. 365. 


99. Campbell v. Warnberg, 299 P. 
583, 1383 Kan. 246; In re Champion’s 
Estate, 15 N.Y.S. 768; Jones v. Mas- 
sey, 14 S.C. 292; Jones v. Massey, 7 
S.C. 134: 


[a] What is reasonable time (1) 
depends on the circumstances of the 
particular case. Campbell v. Warn- 
berg, 299 P. 583, 133 Kan. 246. (2) 
In the case of real property, prompt 
action is required where oil and gas 
explorations are going on in the 
neighborhood and values are likely to 
be suddenly and radically affected by 
impending discoveries of oil, gas, ovr 
other minerals. Campbell v. Wair‘a- 
berg, Supra (deeming fifteen montas 
too long). 


1. Kitts v. Hanna, 29 F.(2d) 1010 
[aff 29 F.(2d) 1013]; Kane v. Kane, 
142 A. 466, 107 Conn. 716. 


[a] It is sufficient (1) if, within 
the time prescribed, the optionee de- 
cides to purchase and communicates 
his decision or acceptance to the ex- 
ecutors. Kane vy. Kane, 142 A. 466, 
107 Conn. 716. (2) No notice to, or 
action by, the probate court within 
that time is necessary. Kane v. Kane, 
supra. (38) Also, where no time for 
payment is specified, it may ‘and 
should be made within a reasonable 
time after determination to purchdse, 
but it need not be made within the 
time prescribed for exercising the op- 
tion. Kane v. Kane, supra. 


2. Ashmore v. Newman, 183 N.E. 


der an option is inconsistent with oth- 
er provisions of the will (Abens v. 
Kennedy, 145 N.E. 100, 314 Ill. 35). 
(3) Where the will provides that the 
option must be exercised within two 
years after probate and also provides 
that the executor shall convert all 
real estate into cash or securities be- 
fore the death of the beneficiaries of 
a trust, the latter provision limits and 
controls the former so that the op- 
tion must be exercised not only with- 
in two years after probate but also 
within the lifetime of the benefici- 
aries. Ashmore v. Newman, 183 N.FE. 
Les50riIl 64) 


4 Campbell v. Dunkelberger, 153 
N.W. 56, 172 Iowa 385. 


5. Trautz v. Lemp, 
135, 329 Mo. 580. 


6 Trautz v. Lemp, supra. 


7. Charge of legacy on propert 
see infra §§ 2472-2556. pea ae 


Interest on legacy see infra §§ 
2640-2672. 


8. See infra § 2484. 
9. See infra § 2484. 
10. See infra § 2484. 


11. In re Lummis, 166 N.Y.S. 936, 
101 Misc. 258. 


46 S.W.(2a) 


12. See infra § 2485. 

13. See infra § 2486. 

14. Taylor v. Dodd, 58 N.Y. 335. 
15. Clotilde v. Lutz, 57 S.W. 1018, 


157 Mo. 439, 50 L.R.A. 847; In re Tem- 
ple’s Estate, 245 S.W. 633, 211 Mo.App. 
Als 
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assets ;® but in such a case resort must be had to the 
realty until the personalty, as the primary fund, has 
first been exhausted.!7 


General assets. Where the legacies are not made 
a specific charge against any particular property of 
the testator, they must be paid out of the general as- 
sets of the estate,!® which comprehends all the prop- 
erty passing under the will after the payment of 
debts, funeral expenses, and administration charg- 
es.1° <A pecuniary legacy, directed to be paid by the 
sale of an estate which the testator has contracted to 
purchase, is payable out of the testator’s general as- 
sets if the contract cannot be completed.?° 


Right of election of nonresident legatee. A non- 
resident legatee may elect to take his legacy out of 
the proceeds of land in another state, directed by the 
will to be sold,?! and thereby escape liability for the 
inheritance tax in the domestic state;22 and the exec- 
utor cannot compel him to accept payment from the 
personal property, rather than from such proceeds.?? 


A universal legatee®* is bound to discharge par- 
ticular legacies,?° and is, in fact, entitled only to the 
residuum, after the payment of legacies and debts.?° 


{§ 2472] 2. Legacies as Charge on Property, Es- 


16. U.S. Bank v. Beverley, 1 How. 
(U.S.) 134, 11 L.Ed. 75; Fenwick v. 
Chapman, 9 Pet. (U.S.) 461, 9 L.Ed. 
193; McQueen v. Lilly, 31 S.W. 10438, 
131 Mo. 9; In re Strolberg’s Estate, 


universal legatee 
charge all 
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‘is bound to dis- 
the [special] 
does not imply that the legacy of a 
part is consistent with a legacy of 
the whole, and, while such legacies 


ee i i 
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[§§ 2471-2472 


tate, or Interest?7—a, Creation and Nature and Ex- 


tent of Legacy as Charge Generally—(1) In Gen- 
cral. The intention of the testator as either express- 
ly or impliedly contained in the provisions of the will 
controls in determining the amount?* and nature and 
extent of the charge,?® as whether it is a definite pe- 
cuniary legacy®® or a bequest of an annuity or in- 
come,*! or for support or education,®? the care and 
maintenance of a burial plot,** the upkeep of prop- 
erty as a home,** or for other particular purposes.*® 
A bequest of a specified salary to an employee as long 
as employed is not a testamentary direction that the 
employee should continue as such, and does not ere- 
ate a permanent charge.*® 


Feed and provisions for animals. A legacy of hay 
and grain for certain stock is complied with if suffi- 
cient quantities of such hay and grain are supplied 
to conform to the requirements of the will,?*7 and it 
is not necessary to furnish hay and grain for stock 
which the legatee did not keep?® or to furnish a pre- 
pared food for chickens.*® 


Effect of prior decisions.*° Since the wording of 
wills is seldom the same, prior decisions are not con- 
trolling in determining the question of the charge 
of legacies; but, if a long course of decisions has es- 


152, 119 Mise. 277; 
117 S.H. 14, 185 N.C. 321. 


[a] Cost of new home not proper 
charge.—Under a will directing divi- 
sion of the testatrix’ property among 


legacies,” 


Snow vy. Boylston, 


183 N.W. 97, 106 Neb. 173, 26 A.L.R. 
643. 


fa] Question of intention.—Wheth- 
er the real estate may be resorted to 
for the payment of legacies when the 
personal property of the estate is in- 
sufficient is a question of intention, 
which may appear either expressly or 
by implication from the language and 
dispositions of the will, read in the 
light of the circumstances existing 
when it was made. In re Strolberg’s 
Estate, 183 N.W. 97, 106 Neb. 173, 26 
A.L.R. 643. 


Legacies as charge on real estate 
generally see infra §§ 2486-2510. 

17. See infra § 2488. 

18. Phelps Mortg. Co. v. Thomas, 
190 N.W. 399, 194 Iowa 1078; In re 


Trevor’s Will, 196 N.Y.S. 152, 119 
Misc. 277. 


19. In re Trevor’s Will, supra. 
Debts as preferred to legacies gen- 
evally see infra § 2557. 


Priority of debts over legacies in 
distribution of estate generally see 
Executors and Administrators § 1273. 


20. Fowler v. Willoughby, 2 Sim. 
&St. 354, 57 Reprint 381. 


21. People v. Kellogg, 109 N.B. 304, 
268 Ill. 489. 


Option to take property directed to 
be sold see supra §§ 2466, 2467. 


22. People v. Kellogg, 109 N.E. 304, 
268 Ill. 489. 


Real property in another state as 
not aiieck to inheritance tax see 
Taxation § 2356. 


23. People v. Kellogg, 
304, 268 Ill. 489. 


109 N.E. 


24. See supra § 2092. 

25. Sarce v. Dunoyer’s Ex’r, 11 La. 
220. 

[a] Statute, providing that the 


are inconsistent in fact, they need not 
necessarily be so in intention. Suc- 
cession of Pizzati, 75 So. 498, 141 La. 
645 (Rev. Civ. Code art 1611). 


wed Sarce v. Dunoyer’s Ex’r, 11 La. 
0. 


Abatemont of residuary legacy see 
supra § 2182. 


Personal liability of devisee or 
legatee generally see infra §§ 2555, 
2556. 


27. “Exception” distinguished from 
“charge” see supra § 1465. 


“Trust” distinguished see Charge 
LING Tsp +292 note 78" [by 


28. Cox v. Snyder, 241 Ill.App. 471. 


29. Re Warren, 7 Newfoundl. 112. 
And see cases infra notes 30-35. 


[a] One of several bequests.— 
Where three bequests are contained 
in one clause of the will, and to one of 
them a proviso creating a charge is 
attached, the three bequests are sepa- 
rate and distinct, and the charge ex- 
tends to the bequest to which it is at- 
tached. Re Warren, 7 Newfoundl. 112. 


SO. In re Phearman’s Estate, 232 
N.W. 826, 211 Iowa 1137, 82 A.L.R. 
674; Vorse v. Vorse, 171 N.W. 186, 
186 Iowa 1091; Patrick v. Patrick, 
122 S.W. 159, 1385 Ky. 307. 


[a] Illustration.—A condition that 
a devisee of land, within one year, 
shall pay a sister two thousand dol- 
lars, is in the nature of a legacy, to 
be treated as charge on the land. In 
re Phearman’s Estate, 232 N.W. 826, 
211 Iowa 11387, 82 A.L.R. 674. 


31. See infra §§ 2511-2514. 
c2. See infra §§ 2519-2525. 


33. In re Moore’s Estate, 146 N.W. 
319, 179 Mich. 237; In re Rohr’s Bs- 
tate, 260 N.Y.S. 181, 145 Misc. 382; 
In re Sloat’s Will, 253 N.Y.S. 215, 141 
Misc. 710. 


32. In re Trevor’s Will, 196 N.Y.S. 


her three children, after deducting 
legacies and providing that the home 
place should be a home for a daugh- 
ter and her child until a smaller place 
could be provided, the cost of the lat- 
ter was not a proper charge against 
the estate. Snow v. Boylston, 117 S.E. 
f4 185 sNsCa32 15 


35. Ogle v. Tayloe, 49 Md. 158 (use 
of room in house); Roberts v. Bur- 
well, 78 So. 357, 117 Miss. 451; Clough 
v. Elliott, 23 N.H. 182. 


fa] Requirement of delivery of 
bale of cotton annually to the testa- 
tor’s widow ‘is a charge on the land, 
but not on the agricultural products 
thereof. Roberts v. Burwell, 78 So. 
357, 117 Miss. 451. 


36. Ramsdell v. O’Connell, 168 N. 
E. 793, 269 Mass. 296. 


S37. Gerke v. Citizens’ State Bank 
of Spencerville, Ohio, 125 N.E. 238, 72 
Ind.App. 328. 


SS. Gerke v. Citizens’ State Bank, 
of Spencerville, Ohio, supra; In re 
Gingrich’s Estate, 74 A. 611, 226 Pa. 
9 [Laff 36 Pa.Super. 266]. 


[a] Thus a bequest to the widow 
of one horse and two cows, which 
charged the land with an annuity in 
her favor for life, with a direction 
that the owners of the land are to put 
in the stable on the premises occupied 
by the wife as much hay as may be 
necessary to feed one horse and two 
cows without charge, creates a charge 
on the land as to the hay, whoever 
may be the owners thereof, but with 
the exception that they need not sup- 
ply the widow with hay while she 
keeps no! live stock. In re Gingrich’s 
Estate, 74 A. 611, 226 Pa. 9 [aff 36 Pa. 
Super. 266]. 

39. Gerke v. Citizens’ State Bank 
of Spencerville, Ohio, 125 N.E. 238, 
72 Ind.App. 328. 


40. Effect generally of prior deci- 
pet thee: construing wills see supra 


For latex cases, developmenis and changes in the law see Annotations, same title and section number. 


— Lp we Parr 
iy . ‘ . 


§§ 2472-2475] 


tablished a particular meaning as belonging to partic- 
ular words, the testator must be supposed to have 
used such words in this sense, and they must be so 
construed. Short of that, however, very little effect, 
it besobeen said, is to be attributed to the former 
cases, 


[§ 2473] (2) Formal Requisite of Will To Create 
Charge. Where a legacy is charged on land,*? the 
will is considered in respect of the charge as passing 
a part of the land to the extent of the charge, and in 
order to create a valid charge the will must be exe- 


_ cuted in the same manner as a will for devising 
land.#8 


[§ 2474] (3) As Creating Lien*4—(a) In Gener- 

. A “charge,” as used in the law of wills, as an ob- 
ligation imposed on a person or estate,*® when im- 
posed for legacies on property devised or bequeathed, 
creates a lien to be satisfied out of the specific prop- 
erty charged,*® but not where the legacy is merely 
given and not made a charge on any pyroperty.*? 
Where a legacy is payable from personalty, as it 
presumably is,*® it is not a lien on the testator’s 


41. Thurber v. Battey, 63 N.W. 995, TIll.—Bailey v. 


105 Mich. 718; Thorp v. Munro, 47 
Hun (N.Y.) 246; Clyde v. Simpson, 
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land.4® But, where a legacy is a charge on the real 
estate,°° it becomes a lien thereon,®! or on the pro- 
ceeds arising from a sale thereof;>? and this lien 
arises, even though the legacy is not expressly made 
a charge on the land,®* as where the legacy is made 
payable out of the proceeds or income of the estate ;># 
and it has also been held to arise, even though the 
estate is very large, and there is probably sufficient 
income to pay the bequest without resorting to a sale 
of any of the property belonging to the estate.®® 
However, there is no such len where the charge is 
personal only;°° and it has been held that there is no 
lien on the land to secure payments directed to be 
made by the devisee to other beneficiaries to equalize 
their shares.5? 


Land conveyed by the testator in his lifetime is 
not charged with a lien for a legacy of the purchase- 
money notes, as a money legacy,®® although it may 
be subject to a vendor’s lien for the payment of the 
notes.5° 


[§ 2475] (b) Nature and Extent of Lien.*° This 


4 N.E. 394,] acknowledges in writing that he takes 


4 Ohio St. 445; In re Bawden, [1894] 
1h LOH Woeley, 


42. See infra §§ 2486-2510. 


43. In re Winslow, 14 Mass. 422; 
Brudenell v. Boughton, 2 Atk. 268, 33 
Reprint 12; Radburn v. Jervis, 3 Beav. 
450, 49 Renvrint 177; Rose v. Cunyng- 
hame, 12 Ves.Jr. 29, 26 Reprint 565. 


Effect of unattested codicil see in- 
fra § 2517. 


Execution of will generally see su- 
pra §§ 273-394 in 68 C.J. 


44, Cross references: 


Extinguishment of charge or lien see 
infra §§ 2532-2543. 


For maintenance, support, or educa- 
tion see supra § 2521. 


Liens generally see Liens 37 C.J. p 
303. 


Title vesting in legatee as affecting 
lien see infra § 2535. 


45. See Charge 11 C.J. p 292 text 
and note 78. 


46. Boal v. Metropolitan Museum 
of Art, 298 F. 894 [rev 292 F. 308]. 


Enforcement of charge or lien gen- 
erally see infra §§ 2544-2553. 


47. Sowles v. St. Albans First Nat. 
Bank, 54 F. 564. 


{a] Mere fact that there is residu- 
ary legatee does not make specific 
legacies a lien on the estate in the 
hands of the executor. Sowles v. St. 
Albans First Nat. Bank, 54 F. 564. 


48. See infra § 2484. 


49. Stokes v. Johnson, 185 N.E. 
567, 352 Ill. 371; Pearson v. Reed, 137 
N.Y.S. 306, 152 App.Div. 468 [rearg 
den 138 N.Y.S. 1133, 153 App.Div. 915, 
motion den 101 N.E. 1113, 207 N.Y. 
678, and aff 109 N.E. 1086, 215 N.Y. 
663]. 


{a] Thus legacies payable from 
the testator’s personalty under a will 
obligating devisees to contribute per- 
sonalty to supply any deficiency in 
the legacies are not a lien on specifi- 
eally devised lands. Stokes v. John- 
son, 185 N.E. 567, 352 Ill. 371. 


50. See infra §§ 2486-2510. 


51. Conn.—Dodge v. Dodge, 1 Root 
233, 1 Am.D. 40. 


115 Ill. 551; Enoch yv. Walter, 209] the estate subject to a legacy given 

Ill.App. 619. pee prior will of the testator, ee 
Ind.—Davidson y. Coon, 25 N.E. acknowle¢ gment constitutes a specific 

601, 125 Ind, 497, 9 L.R.A. 584. lene Smltbive Sinith aie te) Cea 
Iowa.—Henry v. Griffis, 56 N.W. 


670, 89 Iowa 5438. 
Ky.—Farra v. Adams, 12 Bush 515. 


Mich.—Smith v. Jackman, 73 N.W. 
228, 115 Mich. 192. 


nck. Bim v. Montgomery, 8 Miss. 
od. 
ote eee peo v. Dudgeon, 87 Mo. 


car hats v. Emley, 26 N.J.Eq. 


N.Y.—Redfield v. Redfield, 27 N.E. 
1032, 126 N.Y. 466; Thurber v. Cham- 
bers, 66 N.Y. 42 [aff 4 Hun 721]; Clay- 
ton v. Kingston, 195 N.Y.S. 909, 202 
App.Div. 165 [rev 189 N.Y.S. 245, 115 
Mise. 631]; Mahoney v. Breckenridge, 
82 N.Y.S. 537, 84 App.Div. 156; Fox 
v. Phelps, 17 Wend. 393 [aff 20 Wend. 
437]; Harris v. Fly, 7 Paige 421; Wood 
v. Vandenburgh, 6 Paige 277; Hallett 
v. Hallett, 2 Paige 15. 


N.C.—Carter v. Worrell, 2 S.E. 528, 
96 N.C. 358, 60 Am.R. 420. 


Okl.—Dixon y. Helena Society of 
Free Methodist Church, 166 P. 114, 65 
Okl. 208. 


Pa.—In re Wolfer’s Estate, 
392, 192 Pa. 63. 


S.C.—Smith v. Smith’s Ex’rs, 6 S.C. 
Eq. 134. 


S.D.—Langan Realty Co. v. Dixon, 
191 N.W. 444, 46 S.D. 170. 


Wis.—Egan v. Siegel, 233 N.W. 569, 
203 Wis. 119; In re Korn’s Will, 107 
N.W. 659, 128 Wis. 428. 


Ont.—Wilkinson vy. Wilkinson, 19 
Ont.W.N. 205. 


[a] Thus, where realty was de- 
vised to only aualifying executor, sub- 
ject to payment of legacies and pow- 
er of sale proviced executors could 
sell the real estate at such times and 
in such manner as they deemed most 
advantageous, the legatees were en- 
titled to have a lien impressed on the 
realty, and the realty sold to satis- 
fy the lien. Clayton v. Kingston, 195 
N.Y.S. 909, 202 Apnp.Div. 165 [rev 189 
N.Y.S. 245, 115 Misc. 631]. 


[b] Specific lien.—Where a devisee 


43 A. 


[ce] Priority among liens.—A de- 
vise, with charges on the land for The 
support of a minor, and for the pay- 
ment of one thousand dollars to him 
on his maturity, is subject to liens 
on the land for both these charges, 
and such liens are of equal rank. Bai- 
ley v. Bailey, 4 N.E. 394, 115 Ill. 551. 


52. In re Gargiulo’s Will, 245 N.Y. 
S. 173, 138 Mise. 90; Guelich v; Clark, 
3 Thomps.&C. (N.Y.) 315: Phillips v. 
Clark, 29 A, 688, 18 R.I. 627. 


[a] Income to widow.—A widow 
to whom the will gave such income 
from real property “as she is entitled 
by law to receive” has a lien on the 
proceeds of a sale thereof. In re 
Gargiulo’s Will, 245 N.Y.S. 173, 138 
Misc. 90. 


Legacy as charge on proceeds of 
sale generally see infra § 2526. 


53. Egan vy. Siegel, 233 N.W. 569, 
203 Wis. 119. And see cases supra 
note 51. 


54. In re Gargiulo’s Will, 245 N.Y. 
S. 173, 138 Mise. 90; Langan Realty 
v. Dixon, 191 N.W. 444, 46 S.D. 
70. 


55. Langan Realty Co. v. 
supra. 


56. New Orleans v. Baltimore, 13 
La.Ann. 162; Fox v. Phelps, 17 Wend. 
(N.Y.) 393 [aff 20 Wend. 437]; Fish 
v. Howland, 1 Paige (N.Y.) 20. 


57. Jasper v. Bristow, 30 S.W.(2d) 
965, 235 Ky. 259; Hackadorn’s Appeal, 
11 Pa. 86. But see Dudgeon vy. Dud- 
geon, 87 Mo. 218 (equitable lien tiiere- 
by created). 


Dixon, 


Valuation placed on land and charg. 
oe be equalize portions see infra § 
07. 


58. Parsons v. 
(Tenn.) 342. 


59. Parsons v. Kinzer, supra. 


Transfer of note as assignment of 
vendor’s lien see Vendor and Purchas- 
er § 1118. 


60. Right to possession or control 
of property see infra § 2554. 


Kinzer, 3 Lea 
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lien is equitable in nature,®! extends to the income of 
the land as well as the land itself,°? attaches at the 
death of the testator,®* and is superior to the rights 
of those claiming under the devisee of the land,®* or 
to a claim of the occupant for the value of improve- 
ments.°° Where the will expressly makes the legacy 
a lien on particular land, it attaches to the land, into 
whatever hands it may come,°® except where it is sold 
to pay the testator’s debts,°7 and except where the 
land is conveyed under a contract of sale made by 
the testator,®* in which ease the lien attaches only to 
the purchase money.®® In the absence of restrictions 
or limitations, such a lien is on the land in its entire- 
ty,“° and persons claiming under the devisee cannot 
have the charge apportioned among them according 
to their respective interests;71 but, where it was the 
intention of the testator that the legacy was to be 
paid by one only of several devisees, it is a lien only 
on his share of the land;7? and it has also been held 
that, where land on which legacies are a lien is par- 
titioned among several devisees, the lien ceases on 
the land as a whole and becomes a charge on the sev- 
eral parts proportionately.72 Where the legacy is 
made a charge on the land to the extent of a certain 
portion of its value, as estimated by the testator, the 
extent of the lien is determined from such estimated 
value, and not from the market value at the time of 
foreclosure.** 


61. could 
218; 


393 [aff 20 Wend. 437]; 


Dudgeon v. Dudgeon, 87 Mo. 
Fox v. Phelps, 17 Wend. (N.Y.) 
Dodge v. Man- | 537 
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do so if she chose. 
Meeker, 121 N.YcS. 1051, 137 App-Div. 
[aff 94 N.E. 626, 201 N.Y. 205, 33 


[§§ 2475-2477 
[§ 2476] (4) Necessity of Mortgage. <A bequest 
of the interest on a sum of money so long’ as the bene- 
ficiary lives, ete., “to be left secured on my real es- 
tate,” does not re equire the legacy to be secured by a 
mortgage on the testator’s real estate, but creates a 
charge thereon without the aid of a mortgage.‘ But, 
under a statute providing that the heirs or other debt- 
ors of a legacy shall be bound by mortgage for the 
legacy, to the amount of the value of the immovable 
property, a legacy such as an annuity,’® although it 
is a personal obligation,’* is secured by a mortgage 
on all the immovable property.** 


[§ 2477] b. Property, Estate, or Interest Charg- 
ed?°—(1) In General—(a) Intention of Testator. 
The clear intention of the testator, as construed by 
the usual rules of construction,®® from the provisions 
of the will and, in case of ambiguity, in connection 
with the surrounding circumstances, is the control- 
ling factor in determining whether, and to what ex- 
tent, and on what property, estate, or interest, a leg- 
acy or legacies are a charge,*! and whether or not it 
or they are a preferred charge thereon;*? and, ac- 
cording to such intention, a legacy or legacies may be 
a charge on particular real property or real property 
SOUS 83 on personal property,®* on the entire es- 
tate, including both the real and personal property,®* 
or ona particular estate or interest therein,®® such as 
on the interest of a life tenant;°7 on the estate or in- 


Meeker v. 81. U.S.—Waterfield v. Rice, 111 F. 


625, 49 C.C.A. 504. 


ning, 11 Paige 334 [aff 1 N.Y. 298, 4 
How.Pr. 365, How.A.Cas. 794]5 Egan 
v. Siegel, 233 N.W. 569, 203 Wis. 119. 


eae Hallett v. Hallett, 2 Paige (N. 
Yo) 

eee as charge on principal or 
income generally see infra § 2483. 


63. Wiltsie v. Shaw, 3 N.B. 331, 100 
N.Y. 191 [Laff 29 Hun 195]. 


64. Farra v. Adams, 12 Bush (Ky.) 
515; Waln v. Emley, 26 N.J.Eq. 243; 
Hallett v. Hallett, 2 Paige (N.Y.) 15; 
McCredy’s Appeal, 47 Pa. 442. 


[a] Tilustrations.—(1) Under a re- 
siduary devise, subject to certain an- 
nuities, the annuities are a lien on 
the real estate, prior to mortgages 
given by the devisee. Waln v. Em- 
ley, 26 N.J.Eq. 243. (2) Where land 
is devised subject to the payment of 
legacies, and the devisee dies before 
payment, the legatees have a specific 
lien on the income of the land after 
his death as well as on the land it- 
self, and their legacies must be paid 
from it in preference to the creditors 
and legatees of such devisee. Hallett 
v. Hallett, 2 Paige (N.Y.) 15. 


Enforcement against purchaser 
from devisee see infra § 2527. 


: 65. Bennett v. Akin, 38 Hun (N.Y.) 
51, 


66. Meeker v. Meeker, 121 N.Y.S. 
1051, 1387 App.Div. 537 [aff 94 N.E. 
626, 201 N.Y. 205, 33 L.R.A.N.S. 816, 
Ann.Cas.1912A 930]. 


[a] Thus, under a will providing 
that an annuity to the testator’s wife 
should be a lien during her life on 
real estate devised to a son, who was 
charged with the payment thereof, 
annuities unpaid at the son’s death 
were a lien on the devised property 
into whatever hands it might come, 
and she was not bound to look to his 
estate for payment, although she 


L.R.A.N.S. 816, Ann.Cas.1912A 930]. 


Enforcement against purchaser 
from devisee see infra § 2527. 


67. See infra § 2478. 


68. Guelich v. Clark, 3 Thomps.&C. 
CNLY.) 315. 


bene of sale by devisee see infra § 


69. Guelich v. Clark, 3 Thomps.& 
CanCNGY®) 2315. 


70. oe v. Sullivan, 
App. 50 


71. neti v. Sullivan, supra. 


72. Carter v. Worrell, 2 S.E. 528, 
96 N.C. 358, 60 Am.R. 420. 


73. McLanahan v. Wyant, 2 Penr. 
&W. (Pa.) 279. 


[a] “The fund charged was the 
principal, the lien was the incident, 
and followed the principal in its divi- 
sion in precisely the same propoTtion 
that the whole bore to any part.” Mc- 
Lanahan v. Wyant, 2 Penr.&W. (Pa.) 
279, 284. 


Partition as affecting charge of leg- 
acy generally see infra § 2531. 


74. Mahoney v. Breckenridge, 82 N. 
¥.S./ 587, 84 App.Div. 156. 


75, Plum vy. Smith, 62 A. 763), -70 
N.J.Hq. 602. 


76. Annuity as charge generally 
see infra §§ 2511-2513. 


77. Personal liability of devisee 
generally see infra § 2555. 


78. Le Goaster v. Lafon Asylum, 
99 So. 22, 155 La. 158. 


79. Land acquired after execution 
of will see infra § 2510 


Personal liability of devisee or leg. 
atee see infra §§ 2555, 2556. 


80. See supra §§ 1117-1171. 


242 Til. 


Conn.—Pendleton vy. Kinney, 32 A. 
331, 65 Conn. 222. ie 

Ill.— Jordan _ v. 
1049, 281 Ill. 421. 

Iowa.—In re Phearman’s Estate, 
re N.W. 826, 211 Iowa 1137, 82 A.L.R. 
74 


Jordan, 117 N.E. 


ceria v. Kallmeyer, 42 Mo.App. 
£9) . 
N.Y.—Lasher y. Lasher, 


13 Barb. 
pe 


ponsces Estate, 22 Pa.Dist. 151. 


Eng.—Portarlington v. Damer, 4 De 
G.J.&S. 161, 46 Reprint 877. 


[a] Charge on property bequeath- 
ed will, if such be the testator’s in- 
tention, be applied to property de- 
yited, eueee er v. Lasher, 13 Barb. (N. 

yeas 


[b] Interests not charged.—Where 
a testatrix gave the residue of her 
estate to her two sons “in equal 
shares,’ and provided that one of 
them should have out of her estate 
two hundred dollars per annum extra 
until his majority, such extra gift 
was a charge against the entire es- 
tate and not against the other broth- 
er’s share. Beck vy. Kallmeyer, 42 Mo. 
App. 563. 


82. In re Devine’s Estate, 263 N.Y. 
S. 670, 147 Misc. 273. 


[a] General legacy to religious 
congregation in trust for the main- 
tenance of a family plot in a ceme- 
tery was held a first charge against 
the portion of the estate chargeable 
with general legacies. In re Devine’s 
Hstate, 263 N.Y.S. 670, 147 Misc. 273. 


83. See infra §$§ 2486-2510. 
84. See infra §§ 2484, 2485. 
85. See infra § 2482. 


86. See infra § 2482. : 
87. See infra § 2482. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2477-2479] 


terest given the widow for life or during widow- 
hood,** or for a term of years;8® or on remainder- 
men as well as the life esate;®® or on the residue of 
t So, where the will manifests such an 
intention in clear and definite language, a devise or 
bequest may be charged with the payment of other 
legacies, or charges, or a portion thereof,9? and the 
person so charged may himself be entitled to take 
beneficially a portion of the fund.®? 
able under a devise which is conditioned on such pay- 
ment is not a charge against the estate,®4 but there 
is a personal liability on the part of the devisee.®® 


[§ 2478] (b) Testator’s Estate or Interest Only; 
A charge of legacies covers only 


the estate. 


Debts of Testator. 


88. Ex p. Dickson, 64 Ala. 188; 
Linzy v. Whitney, 96 N.Y.S. 1075, 110 
App.Div. 462. 


89. Huhlein v. Huhlein, 8 S.W. 260, 
87 Ky. 247, 10 Ky.L. 107. 


90. Waterfield v. Rice, 111 F. 625, 
49 C.C.A. 504; Pendleton v. Kinney, 
32 A. 331, 65 Conn. 222; Morehead’s 
Dx’r vy. France, 154 S.W.. 378, 153 Ky. 
44; In re Wagman, 148 N.Y.S. 478, 163 
App.Div. 127, 13 Mills Surr. 185 [aff 
143 N.Y.S. 408, 81 Mise. 469]. 


[a] Illustrations.—(1) Where a 
testator devised lands for life, subject 
to the payment by the life tenant ot 
an annuity to the widow of the testa- 
tor “‘during each and every year of 
her natural life,” which annuity 
should “be and remain a charge and 
lien upon said lands, houses, and real 
estate in this item mentioned,’ and 
by a subsequent clause in such item 
he devised the remainder in fee to the 
children of the life tenant or their de- 
scendants living at the death of the 
life tenant, it was the intention of 
the testator to secure the payment of 
the annuity during the life of his 
widow, and it was a charge on the 
estate of the remaindermen as well 
as on the life estate. Waterfield v. 
Rice, 111) 625, 49) CC An 5042 (2) 
Where a life estate was devised on 
condition that the devisees pay cer- 
tain legacies, with remainder over 
after payment of such legacies, and 
the life tenants died before the lega- 
cies were paid, the estate was charged 
with a trust in favor of the legatees 
and against the remainderman. Pen- 
dleton v. Kinney, 32 A. 331, 65 Conn. 
222. (3) A will whereby the testa- 
trix gave to two persons the income 
of her estate for life, on condition 
that they pay certain legacies, and 
with remainder to two others on con- 
dition that they pay the specified leg- 
acies, did not make the payment of 
the legacies a condition, but gave the 
property to the remaindermen subject 
to the legacies and the life estate in 
the income. In re Wagman, 148 N.Y. 
S. 473, 163 App.Div. 127, 13 Mills Surr. 
185 [aff 143 N.Y.S, 408, 81 Misc. 469]. 


{b] Proceeds.—Will construed and 
held to make legacies payable out of 
the proceeds of the remainder in fee; 
title of the legatees vesting at the 
death of the testatrix, but payment 
thereof being deferred until sale of 
the land as directed by the will. 
Morehead’s Ex’r v. France, 154 S.W. 
378, 153 Ky. 44. 


91. See infra §§ 2500-2508. 


92. Ijl. Blackmore v. Blackmore, 
58 N.E. 410, 187 Ill. 102. 


Kan.—Pittman v. Pittman, 107 P. 
235, 81 Kan. 643, 27 L.R.A.N.S. 602. 

Ky.—Shields v. Shields, 226 S.W. 
392, 190 Ky. 109. 

N.Y.—In re Roth’s Estate, 211 N.Y. 


. 


WILLS 


A legacy pay- 
invalid. 


S:. 510, 125)Mise. 3515 
N.C.—Shields v. Freeman, 
805, 158 N.C. 128. 


Pa.—Schneider’s Appeal, 16 Pa. 407; 
Croft v. Chelten Trust Co., 30 Pa.Dist. 
Be: Deenihan y. Berry, 21 Pa.Dist. 
727. 


73 S.E. 


S.C.—Rutledge’s Trustees v. Rut- 


ledge’s Adm’x, 13 S.C.Eq. 201. 


Ont.—Re Goulet, 10 Ont.L. 197, 6 
Ont.W.R. 161. 


[a] Uncertainty.—A direction 
in a will that all the legatees shall 
contribute to the maintenance of the 
testator in proportion to their lega- 
cies, some of which are specific, is 
void for uncertainty. Colwell v. Al- 
ger, 5 Gray (Mass.) 67. 


Legacies as charge on: 


Personalty specifically bequeathed 

generally see infra § 2484. 

Realty specifically devised generally 

see infra §§ 2504-2508. 

93. Harman’s Estate, 19 A. 1021, 
135 Pa. 441; In re Hennershotz’s Es- 
tate, 16 Pa. 485; Deenihan v. Berry, 21 
Pa.Dist. 727. 


94 Hall v. Curd, (Ind.App.) 181 N. 
E. 168. 


Charge against land specifically de- 
vised see infra §§ 2504-2508. 
95. See infra § 2555. 


96. Ala.—Toney v. Spragins, 80 
Ala. 541 (undivided two-thirds in- 
terest). 


Cal.—In re Chanquet’s Estate, 193 
P. 762, 184 Cal. 307. 


Ill. Houck v. Herrick, i79 Ill.App. 
274. 


Iowa.—Douglass v. Lougee, 
W. 967, 147 Towa 406. 


N.Y.—Guelich v. Clark, 3 Thomps. 
&C. 315. 


Eng.—Gully v. Davis, L.R. 10 Eq. 
562 (leasehold). 


[a] Rule applied.—(1) Where a 
testator, after expressing his inten- 
tion that his wife should take abso- 
lutely her one half of the community 
property, devised and bequeathed to 
her a life estate in the residuum of 
his property, which he declared to be 
his one half of the community prop- 
erty, after payment and discharge of 
his debts and certain legacies, his 
intention was that such disburse- 
ments should be charged only on the 
one half of the community property 
which was subject to his testa- 
mentary disposition. In re Chanquet’s 
Estate, 193 P..762; 184 Cal..307. (2) 
The owner of certain property in 
California and Iowa conveyed the 
Iowa property to plaintiff and other 
heirs, subject to the payment on the 
grantor’s death to his widow, in the 
absence of sufficient assets to pay the 


123 N. 


[69 C.J.] 1161 


the estate or interest owned by the testator;°® and 
is subject to his debts;®? and, hence, although the 
lien of the charge ordinarily attaches to the land, into 
whatever hands it may come,®® where part of the 
land, subject to the charge of a legacy, is sold to pay 
debts of the testator, the legacy is not a charge on 
the land sold.°® In ease of a will by a wife, it cannot 
be assumed that land owned by her was subject to 
curtesy so that a charge placed thereon by her was 


[§ 2479] (c) Where Several Parcels or Funds; 
Apportionment—aa. In General. Several bequests 
or devises of funds or property, of the same charac- 
ter, are each proportionately liable for a pecuniary 


same, of a legacy of twenty thousand 
dollars, and the succeeding day the 
grantor conveyed the California prop- 
erty to plaintiff in trust, subject to 
a life estate to the grantor therein; 
on the grantor’s death there was noth- 
ing left in such California property 
for his estate, and hence no part of 
the proceeds thereof could be applied 
to the legacy of the widow in exonera- 
tion of the charge on the Iowa land. 
Douglass v, Lougee, 123 N.W. 967, 147 
Iowa 406. . 


[bj “Private estate.” — Where a 
bequest explicitly provided for its 
payment from the teStator’s “private 
estate,” or, if insufficient, from the 
principal of any trust funds of which 
he had power of disposition or ap- 
pointment by will, the term “private 
estate” indicated an intention that, 
so far as it was sufficient, the legacy 
was to be paid out of property of 
which the testator died seized and 
possessed in his own right, and that 
any deficiency was to be paid out of 
such trust funds. Maynard v. May- 
nard, 178 N.Y.S. 329, 108 Misc. 362. 


97. Curd v. Field, 45 S.W. 92, 103 
Key. 5 2930 8190 Koay eco In re 
Nimphius’ Estate, 244 N.Y.S. 135, 137 
Misc. 501; Hoover v. Hoover, 5 Pa. 
351; Bouverie v. Norbury, 9 Bligh 
N.S. 611, 5 Reprint 1417, 3 Cl.&F. 247, 
6 Reprint 1430; In re Taylor, 58 L.T. 
Rep.N.S. 538. ¢ 


[a] Thus legacies to charitable 
and religious corporations not fpay- 
able from realty are limited in pay- 
ment to receiving the difference be- 
tween the value of personalty at the 
time of decedent’s death and dece- 
dent’s debts. In re Nimphius’ Es- 
tate, 244 N.Y.S. 135, 187 Misc. 501. 


Debts as charge on estate see in- 
fra §§ 2558-2560. 


98. See supra § 2475. 


99. Curd v. Field, 45 S.W. 92, 103 
Ky. 293, 10 Ky.L. 2016. 


Sale by devisee as affecting charge 
see infra § 2526. 


1. Elam vy. Phariss, 232 S.W. 693, 
289 Mo. 209. . 


[a] Thus it will not be presumed 
that title of the testatrix was so 
taken that curtesy was not excluded, 
as property may be so conveyed that 
the husband’s curtesy is excluded, yet 
the wife’s estate can be disposed of 
by her will, so that a will under which 
a wife devised lands to her husband 
for life placing a charge thereon for 
one beneficiary cannot be held invalid 
on the theory that the charge could 
not be imposed as the husband was 
entitled to curtesy and that the testa- 
trix intended a gift to the beneficiary, 
for there was nothing to show ,that 
the land was subject to curtesy, the 
exception in Rev. St. (1919) § 505 be- 
ing inapplicable. Elam y. Phariss, 232 
S.W. 6938, 289 Mo. 209. 


1162 [69 C.J.] 
legacy to a third person, which is not made a charge 
on any particular portion of the estate,” and, in the 
case of funds or property inherited, the same propor- 
tionate lability exists. Except where the intention 
of the testator, as construed from the provisions of 
the will, was that a charge for legacies was to attach 
equally to the several parcels of property bequeathed 
or devised,* where separate parcels or interests of 
real estate or other property subject to the charge 
of a legacy or legacies are bequeathed or devised to 
different persons, the charge should be apportioned 
among the different parcels, in proportion to their 
value,® particularly where the will expressly so pro- 
vides;* and, where real and personal estate is given, 
by will, to the same persons, charged, as a mixed 
fund, with legacies, the charge will be apportioned 
between the real and personal estates according to 
their relative value.?’ However, where such appears 
to be the testator’s intention, the charge may attach 
to several parcels of lands as one property,’ or it may 
attach to one only of such parcels,® or it may at- 
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[§§ 2479-2480 


tach, in the first instance, to one parcel or estate and, 
if that proves insufficient, then to another parcel or 
estate;1° and it has been held that, where a legacy is 
charged on the whole of the real estate, consisting of 
two tracts, one of which is specifically devised, and 
the other of which descends to the legatee as heir at 
law, the tract devised cannot be charged with a pre 
rata share of the legacy, but the inherited tract, if 
sufficient, is chargeable with the whole legacy.** 


[§ 2480] bb. Marshaling and Subrogation.1? 
The doctrine of marshaling assets and securities'? 
applies to legacies charged on different funds or prop- 
erties.14 Where the personal estate of a deceased 


debtor is not sufficient to pay his debts and legacies, ~ 


and his executor exhausts the personal estate in the 
payment of ereditors whose debts are chargeable 
both on the real and personal estate, specific and pe- 
cuniary legatees who have thus been deprived of their 
gifts may invoke the doctrine of marshaling and thus 
in equity obtain satisfaction of their legacies pro tan- 
to out of the real estate descended to the heir,?> and 


2. Norris v. Beyea, 13 N.Y. 273; 
Bane v. Adair, 82 S.E. 734, 116 Va. 
587. 


{a] hus the bequests to one of 
the testator’s individual personalty, 
and to another of his partnership per- 
sonalty, being of the same character, 
so that if one is specific the other is 
also, each is proportionately liable for 
@ money legacy to a third person, not 
made a charge on any particular por- 
tion of the estate. Bane v. Adair, 82 
S.E. 734, 116 Va. 587. 


3. Fuentes v. Canon, 6 Philippine 
117. 


4. Lytle v. Wade, 284 P. 411, 129 
Kan. 671; Whedon’s Ex’r v. Belknap’s 
Trustee, 195 S.W. 789, 176 Ky. 4438; 
United States Trust Co. of New York, 
v. Terry, 153 N.Y.S. 207, 167 App.Div. 
152, 15 Mills Surr. 44. 


[a] Iustration.—Where a testa- 
tor left his wife the residue of the 
estate, she to pay an annuity “out of 
the income of said estate,’ and pro- 
vided that half of such residue should 
be the wife’s absolutely with a life 
estate in the other half, the annuity 
after the wife’s death was payable 
equally from each half. Whedon's 
Ex’r v. Belknap’s Trustee, 195 S.W. 
789, 176 Ky. 443. 


. & Conn.—Cunningham v. Cunning- 
ham, 43 A. 1046, 72 Conn, 253. 


Worn peltzer v. Scheuster, 37 Ill. 


La.—Aubry v. Cajus, 8 La. 43. 


Mass.—Chapin v. Waters, 116 Mass. 
140. 


N.Y.—McCorn v. McCorn, 3 N.E. 
480, 100 N.Y. 511 [mod 30 Hun 171]; 
Matter of Phillips’ Estate, 107 N.Y.S. 
388, 56 Misc. 96, 6 Mills Surr. 241. 


= Tae re Hewit, [1891] 38 Ch. 
568. 


N.S.—Gass v. Dickie, 48 N.S. 482. 


[a] Where testator left two funds 
in trust to one for life, with directions 
that at the death of the beneficiary 
specific legacies should be paid out 
of the funds, which were equal, one 
half of each legacy should be paid 
from each fund. United States Trust 
Co. of New York v. Terry, 153 N.Y.S. 
207, 167 App.Div. 152, 15 Mills Surr. 
44, 


6 Emory v. Emory, 46 A. 977, 91 


Md. 531. 


7. Atkins v. Kyron, 37 N.C. 423; 
Allan v. Gott, L.R. 7 Ch. 439; Elliott 
v. Dearsley, 16 Ch.D. 322; Swift v. 
Swift, 29 L.J.Ch. 121 (freehold and 
leasehold). 


[a] “he principle is clear, that 
when the law separates the real and 
personal estate, which the testator 
gave together to the same persons, 
subject to charges; and then gives 
one portion of the property to one 
set of persons and the other portion 
to another set, it must in like manner 
apportion the charges.” Atkins v. 
Kron, 40 N.C. 207, 217. 


As to annuities see supra § 2511. 


8. Thewlis v. Fenton, 73 A. 184, 
224 Pa. 25. 


9. Bank of Ireland v. McCarthy, 
[1898] A.C. 181 [aff [1897] 1 Ir. 86]. 


10. Hakewill v. White, 8 L.T.Rep. 
N.S. 529. 


Real estate on insufficiency of per- 
sonal estate see infra § 2488. 


rae Mitchell v. Mitchell, 21 Md. 


12. Subrogation generally see Sub- 
rogation 60 C.J. p 690. 


13. See Marshaling Assets and Se- 
curities 38 C.J. p 1365. 


14. Pittman v. Pittman, 107 P. 235, 
81 Kan. 648, 27 L.R.A.N.S. 602; Fargo 
v. Squiers, 48 N.E. 509, 154 N.Y. 250; 
In re Terwilligar’s Will, 237 N.Y.S. 
390, 135 Misc. 170 [aff sub nom. In 
re Hornidge, 243 N.Y.S. 898]; Harris 
v. Ross, 57 N.C. 418; Gass v. Dickie, 


48 N.S. 482. See In re Brown’s Es- 
tate, 207 Ill.App. 536. 
fa] Thus, where one legatee can 


resort to two funds, and another to 
but one of them, the former shall not 
be allowed to resort, in the first in- 
stance, to that which is the sole reli- 
ance of the latter legatee.. Harris v. 
Ross, 57 N.C. 413. 


[b] Rule applied.—(1) A testator 
directing the payment of certain lega- 
cies from the sale of certain real es- 
tate will be deemed to have intended 
that subsequently acquired real es- 
tate should be charged with the pay- 
ment of debts, rather than that di- 
rected to be sold, if it, together with 
the personalty, should be insufficient 
to pay the debts and legacies. Jouf- 


fret v. Loppin, 46 N.Y.S. 810, 20 App. 
Div. 455. (2) Where it is clear that 
the will of one dying without issue, 
providing for legacies in excess of his 
individual estate, intended that pro- 
visions of the will should be made ef- 
fective, not only by use of such estate, 
but also by use of trust funds of 
which he had power of appointment, 
his intention may be accomplished by 
marshaling of funds created under 


the trust deeds and from his in- | 


dividual estate, without injustice to 
his beneficiaries, although he intended 
to create a trust fund under the will 
exclusively from funds set apart un- 
der trust deeds, which in terms il- 
legally suspended alienation. May- 
nard v. Maynard, 178 N.Y.S. 329, 108 
Misc. 362. 


[c] As affected by widow’s elec- 
tion.— Where a part of a specific dev- 
isee’s property is taken by reason 
of the testator’s widow electing to 
take under the law of descent, the 
Specific devisee is entitled to be re- 
imbursed out of the shares of sub- 
sidiary beneficiaries. Pittman y. Pitt- 
man, 107 P. 235, 81 Kan. 648, 27 L.R. 
A.N.S. 602 and note. 


[d] Marshaling between specialty 
and simple contract creditors and 
legatees.—Paterson v. Scott, 1 De G. 
M.&G. 531, 50 Eng.Ch. 408, 42 Reprint 
658; Fenhoulhet v. Passavant, 1 Dick. 
258, 21 Reprint 266. 


15. U.S.—Pulliam y. 
Tals 


D.C.—Power v. Davis, 10 D.C. 153. 
| RS ea orig v. Wallace, Dudley 


Pulliam, 10 


Ky.—Trumbo v. Sorrency, 3 T.B. 
Mon. 284, 16 Am.D. 103. 

Md.—Durham v. Rhodes, 23 Md. 
233; Dugan vy. Hollins, 11 Md. 41; 


Brooks v. Dent, 1 Md.Ch. 523; Chase 
v. Lockerman, 11 Gill & J. 185, 35 
Am.D. 277. 


Miss.—Evans v. 
643. 


N.J.—Stires v. Stires, 5 N.J.Eq. 224, 
43 Am.D. 626. 


Fk aT dale v. Griffith, 3 Paige 


N.C.—Robards v. Wortham, 17 N.C. 
173,22 Am.D. 738. 


S.C.—Brown v. James, 22 S.C.Eq. 
24; Pell v. Ball, 17 S.C.Eq. 48. 


Fisher, 40 Miss. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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a specific legatee who pays debts for which the real 
estate is liable, to an amount greater than the per- 
sonalty, can stand in the place of the creditors whose 
elaims he has paid, and obtain reimbursement out of 
the realty descended for as much as the personal es- 
tate is insufficient to pay;1® but general pecuniary 
legatees ordinarily have no right to marshal as 
against specifie devisees,17 and equity will not inter- 
fere for such purpose with lands devised, unless they 
were devised subject to the payment of debts.1® So, 
where real estate is by statute made subject to the 
payment of simple contract debts, if a simple con- 
tract creditor uses or exhausts the personal estate, 
the legatees will be entitled to stand in his place 
The rule also applies 
in favor of annuitants,?° and demonstrative lega- 
tees,?+ when the fund out of which their legacies are 
payable proves deficient, may marshal the assets by 
throwing the creditors on the descended estates?? and 
lands devised which are subject to the payment of 


against the land descended.?® 


Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505; Douglass v. Baber, 15 
Lea 651; Hope v. Wilkinson, 14 Lea 
21, 52 Am.R. 149; Alexander v. Mil- 
ler’s Heirs, 7 Heisk. 65. 


Tex.—Smith v. Cairns, 51 S.W. 498, 
ee 667 [rev (Civ.App.) 49 S.W. 
28]. 


Eng.—Binns v. Nichols, L.R. 2 Eq. 
256; Hanby v. Roberts, Ambl. 127, 27 
Reprint 83; Lutkins v. Leigh, Cas. t. 
Talb. 53, 25 Reprint 658; Culpepper 
v. Aston, 2. Ch.Cas. 115, 22 Reprint 
873; Bowaman v. Reeve, Prec.Ch. 578, 
24 Reprint 259; Chaplin v. Chaplin, 3 
P.Wms, 365, 24 Reprint 1103; Burton 
v. Pierpoint, 2 P.Wms. 78, 24 Reprint 
648; Tipping v. Tipping, 1 P.Wms. 
730, 24 Reprint 589; Clifton v. Burt, 
1 P.Wms. 679, 24 Reprint 566; Al- 
drich v. Cooper, 8 Ves.Jr. 382, 32 Re- 
print 402. 


[a] MDlustrations.—(1) Where a 
will exonerates a specific legacy by 
charging the debts on all the estate, 
real and personal, the land is liable 
to the legatee, where on a deficiency 
of personal assets the specific legacy 
has gone to pay the debts. Pulliam 
v. Pulliam, 10 F. 53. (2) Where 
specific legacies are consumed by pay- 
ment of debts, the legatees are enti- 
tled by way of subrogation to the 
rights of creditors to go on the un- 
devised real estate for reimbursement 
to the extent that the personalty 
specifically bequeathed .was_ en- 
eroached on or consumed. Ford v. 
Cottrell, 207 S.W. 734, 141 Tenn. 169. 


{b] Rule applied.—Where provi- 
sion is made by a testator to pay a 
debt out of his real estate, a term for 
years or his personal estate should 
not be applied for that purpose, so as 
to sink the legacy. Lucy v. Gardener, 
Bunb. 137, 145 Reprint 623. 


16. Trumbo v. Sorrency, 3 T.B. 
Mon. (Ky.) 284, 16 Am.D. 103. 
17. Re Steacy, 39 Ont.L. 548. 12 


Ont.W.N. 230. But see Rickard v. 
Barrett, 3 Kay & J. 289, 69 Reprint 
1118 (where land devised is subject 
by statute to payment of debts). 


Charge on lands specifically devised 
generally see infra § 2504. 


18. Chase v. Lockerman, 11 Gill & 
J. (Md.) 185, 35 Am.D. 277; Turner v. 
Mather, 83 N.Y.S. 1013, 86 App.Div. 
172 [motion den 70 N.E. 1110, 178 N.Y. 
607 (aff 72 N.E. 1152, 179 N.Y. 581)]. 


[a] Thus, where the testator au- 
thorized his executors to sell certain 
real estate with intent to charge it 
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with the payment of debts and lega- 
cies, but such authority was only in 
aid of the personal estate, and was 
not intended in exoneration thereof, 
general legatees were not entitled to 
have other real estate charged with 
the payment of their Jegacies to the 
extent that the personalty to the 
value of the real estate so charged 
was used in payment of debts. Tur- 
ner v. Mather, 83 N.Y.S. 1013, 86 App. 
Div. 172 [motion den 70 N.E. 1110, 
178 N.Y. 607 (aff 72 N.E. 1152, 179 N. 
Y. 581)]. 


19. Lightfoot v. Lightfoot’s Ex’r, 
27 Ala. 351; Mollan v. Griffith, 3 Paige 
(N.Y.) 402; Hope v. Wilkinson, 14 
Lea. (Tenn.) 21, 52 Am.R. 149; Alex- 
ander v. Miller, 7 Heisk. (Tenn.) 65; 
Paterson v. Scott, 1 De G.M.&G. 531, 
50 Eng.Ch. 408, 42 Reprint 658. See 
Skidmore v. Romaine, 2 Bradf.Surr. 
(N.Y.) 122 (rule queried). 


20. Paterson v. Scott, 1 De G.M.& 
G. 531, 50 Eneg.Ch. 408, 42 Reprint 658; 
Porcher v. Wilson, 14 Wkly.Rep. 1011. 


fa] Thus, where lands burdened 
with the charge of an annuity are 
sold for the payment of debts, the an- 
nuitant is entitled to relief out of 
other land. Kennoule v. Bedford, 1 
Ch.Cas. 295, 22 Reprint 808. 


Annuities as charge generally see 
infra §§ 2511-2513. 


21. “Demonstrative 
supra § 2087. 


ayer Sellon v. Watts; 9 Wkly.Rep. 
i 

23. In re Barklay’s Estate, 10 Pa. 
3887; Hoover v. Hoover, 5 Pa. 351. 


24. Douglass vy. Baber, 15 Lea 
(Tenn.) 651. 


25. Allen’s Heirs v. Allen’s Ex’rs, 1 
F.Cas.No. 242, 3 Wall.Jr. 289. 


26. Contribution generally 
Contribution 13 C.J. p 820. 


27. Cook v. Cook, 92 Ind. 398; 
Sheldon v. Purple, 15 Pick. (Mass.) 
528 (town supporting beneficiary of 
charge); Galbraith v. Pennington, 170 
S.W. 668, 184 Mo.App. 618; Shillito 
v. Shillito, 28 A. 637, 160 Pa. 167. 


2g. Ala.—Jackson v. Lane, 105 So. 
223, 213 Ala. 344. 

Cal.—In re Ratto’s Estate, 86 P. 
1107, 149 Cal. 552, 12 Prob.Rep.Ann. 
152; In re Berton’s Estate, 31 P. 576. 

Ga.—Bell v. Watkins, 30 S.E. 756, 
104 Ga. 345; Palmer v. Simpson, 69 
Ga. 792. 

Iowa.—In re Schmidt’s Estate, 133 


legacy” see 


see 
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The right of legatees to marshal as against 
lands descended accrues when the legacies are tak- 
en to pay liabilities of the estate.?4 
acy is charged on land, but not as the primary fund, 
and other legacies are given payable from the person- 
alty only, and the personalty is not sufficient to pay 
all the legacies, equity will throw on the land the pay- 
ment of the legacy charged thereon in aid of the oth- 
er legacies, or, when the former legacy has been paid 
out of the personalty, will subrogate the other lega- 
cies to the charge of the legacy so paid.?5 


[§ 2481] cc. Contribution.?¢ 
see paying a charge is entitled to contribution against 
other legatees or devisees equally liable.?7 


[§ 2482] (2) Whole Estate or Particular Interest 
or Fund. Where such appears to be the testator’s 
intention as construed from the provisions of the will, 
legacies become a charge on the whole estate, realty 
as well as personalty as a mixed fund,?% as where 


Where one leg- 


A legatee or devi- 


N.W. 1072, 158 Towa 685; Timas ‘v. 
Neidt, 70 N.W. 203, 101 Iowa 348: 


ht ee v. Fellows, 131 Mass. 

Mich.—Broadbridge v. Sackett, 101 
N.W. 525, 138 Mich. 293, 10 Prob.Rep. 
Ann. 311; Chase v. Warner, 64 N.W. 
730, 106 Mich. 695. 


Mo.—Beck v. Kallmeyer, 
App. 563. 


N.H.—Young v. Benton, 46 A. 51, 
70 N.H. 268; Copp v. Hersey, 31 N.H. 
317; Pickering v. Pickering, 15 N.H. 
era Leavitt v. Wooster, 14 N.H. 


N.J.—Trenton Trust & Safe Deposit 
Co. v. Cook, 103 A. 473, 88 N.J.Eq. 516; 
Burnett v. Eaton, 29 N.J.Eq. 466; 
Snyder v. Warbasse, 11 N.J.Eq. 463. 


N.Y.—Ulimann vy. Ullmann, 229 N. 
Y.S. 176, 223 App.Div. 636; Matter of 
Vandevort’s Estate, 40 N.Y.S. 791, 8 
App.Div. 341; Matter of Cock’s Es- 
tate, 1 N.Y.S. 904, 49 Hun 301 [aff 27 
N.E. 412, 124 N.Y. 640]; Matter of 
Thorpe’s Estate, 15 N.Y.St. 704. 


N.C.—Litaker v. Stallings, 156 S.E. 
94, 200 N.C. 6; Ex p. Crocker, 63 N.C. 
652; Bray. vi “Gamb, 1% NC, 637.2526 
Am.D. 718. 


Ohio.—Hunt vy. Hayes, 19 Ohio Cir. 
Ct. 151,10) Ohio ‘Cir: Dec — 383: 


Pa.—Watt’s Estate, 3 Pa.Dist. 348. 


S.C.—Blakely v. Blakely, 152 S.B. 
24, 155 S.C. 123. 


Va.—Neblett v. Smith, 128 S.E. 247, 
142 Va. 840; Trent v. Trent’s Ex’x, 
Gilm. (21 Va.) 174, 9 Am.D. 594. 


Ont.—Toomey v. Tracey, 4 Ont. 708; 
In re Gilchrist, 23 Grant Ch. 524. 


{a] Tllustrations.—(1) Where a 
testatrix, at the time of execution of 
a will and codicil, had only personal 
property, and later acquired real es- 
tate consisting of a considerable share 
of her property, but inade no distinc- 
tion as to real or personal property 
in the will, which directed the execu- 
tor to pay all inheritance taxes from 
her estate, so that each legatee might 
receive the full sum bequeathed, if 
the estate permitted, her intention 
was that real or personal property 
as a whole should constitute a fund 
to be applied, without distinctiom as 
to whether it was real or personal 
property, and payment to general 
legatees should be charged on real 
estate, in view of the fact that 
residuary legatees were all elsewhere 
mentioned in the will as general lega- 


42 Mo. 
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they are not charged’ on any particular property or 
2° and, at the time of the execution of the will, 
the personal estate was inadequate to pay the lega- 
cies bequeathed,*?° and, accordingly, as the personal 
estate is the primary fund for the payment of general 
or pecuniary legacies,*1 in the absence of sufficient 
personalty, they may become a charge on lands.*” 
However, if it is evident from the provisions of the 
will that such was the testator’s intention, legacies 
become a charge only on a particular interest,*? such 
as the interest of a life tenant;*+ or where the will, 
expressly or by necessary implication, so directs, they 
are payable from a particular property or fund,?® 
such as a business owned by the testator,?® in which 
case the property or fund charged may be protected 


fund, 


tees. In re Sargent’s Estate, 211 N. 
Y.S. 778, 125 Misc. 498. (2) A clause 
giving and bequeathing to a named 
son all the testator’s real estate and 
personal effects and chattels subject 
to the payment by him to the testa- 
tor’s named daughter of a specified 
sum in a specified number of years, 
and also to give her a home with him 
as long as she remains unmarried, 
creates a charge on the real and per- 
sonal estate bequeathed. Re Latimer, 
15 Ont.W.N. 432. 


Legacies as charge on: 
Personalty in general see 
2484, 2485. 
Realty in general see infra §§ 2486-— 
2510. 


29. Jackson v. Lane, 105 So. 223, 
213 Ala. 344; Holt v. Burns, 90 A. 969, 


infra §§ 


17 N.H. 271. And see cases supra 
note 28. 
{a] Proceeds of life policy.— 


Where a will gives the testator’s 
widow ‘‘property to the amount of five 
thousand dollars, to be selected by 
her at its appraised value from the 
balance of my estate,” she is entitled 
to the proceeds of a life policy, which 
her husband held on the life of one C, 
not only under the specific bequest, 
but as part of the balance of his es- 


tate. Holt v. Burns, 90 A. 969, 77 N.H. 
271. 
30. In re Herborn, 178 N.Y.S. 582, 


189 App.Div. 319. And see cases su- 


pra note 28. 


[a] hus legacies are charges 
against the real estate or the proceeds 
thereof, as well as the personalty, 
where the legacies greatly exceeded 
the personal estate when the will was 
executed, and when the testator died, 
and where all the property was dis- 
posed of as a whole. Richardson v. 
Richardson, 129 N.Y.S. 941, 145 App. 
Div. 540. 

Condition of estate at time of ex- 
ecution as showing intention to 
charge real estate see infra § 2489. 


31. See supra § 2471. 
32. See infra §§ 2488-2490. 
33. Kan.—Lytle v. Wade, 284 P. 


411, 129 Kan. 671. 


Ky.—Brown ‘v. Hord, 15 S.W. 874, 
12 Ky.L. 916. 


Md.—Mitchell y. Mitchell, 21 Md. 
244, 
Miss.—Montgomery v. Millikin, 13 


Miss. 151, 43 Am.D. 507. 


N.Y.—Brookman v. Tuthill, 141 N. 
Wise sec, ot Whisc.. 28, 10) Malis) Surn: 
859; Mason v. Mason’s Ex’rs, 2 Sandf. 
Gh 432) [lai 2 "Barb. 229, (aff 3. Noy. 
875, 3 Code Rep. 164, 5 How.Pr. 118) ] 
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(separate charges on separate inter- 
ests). 


Pa.—vVarner’s Appeal, 87 Pa. 422. 


34. Conn.—Pendleton vy. Kinney, 32 
A. 331, 65 Conn. 222. 
RP Sige kee Vv; Brown, 43 N=. 
N.Y.—Walker v. Downer, 8 N.Y.S. 
393, 55 Hun 75. 
ee oe Appeal, 48 Pa. 
; R.L.—wWilliams vy. Angell, 7 RB.I. 
45. 
ie a omena v. Wofford, 16 S.C. 
35. Kan.—Smith v. Judge, 1 P.(2d) 
UO elsa Kane 4535 Id., 298 1b. 6bl, 33 
Kan. 112. 


Ky.—Miller v. Mook, 5 Ky.L. 327. 


Mass.—Stevens v. Fisher, 10 N.E. 
803, 144 Mass. 114; Snow v. Foley, 
119 Mass. 102. 


Mich.—Thurber v. Battey, 63 N.W. 
995, 105 Mich. 718. 


Miss.—Cady v. Cady, 7 So. 216, 67 
Miss. 425; Carroll v. Botsai, 5 So. 323, 
65 Miss. 350. 


Mo.—French v. Mastin, 19 Mo.App. 
614 (funds coming into the hands of 
the executors). 


N.J.—Quick v. Quick, 1 N.J.Eq. 4. 


N.Y.—Bolton v. De Peyster, 25 
Barb. 539 


ee ee v. Gooding, 40 N.C. 
382. 


R.I.—Webster v. Wiggin, 34 A. 990, 
LOT Re A466: 


Va.—William & Mary College v. 
Hodgson, 6 Munf. (20 Va.) 163 (cer- 
tain parcel of land). 


[a] “Credits,” in a will providing 
for payment of legacies out of book 
accounts and ‘other credits,’ is not 
limited to such as are the proper sub- 
jects of book accounts, but includes 
at least all moneys due the estate by 
notes or bonds. Webster v. Wiggin, 
34 A. 990, 19 R.I. 466. 


86. Lytle v. Wade, 284 P. 411, 129 
Kan. 671 (on entire business). 


37. Brizendine v. American Trust 
& Sava Bank; 101 (Son 608, 201" Aya. 
694; In re Radovich’s HMstate, 54 Cal. 
540, Myr.Prob. 118; Fraser v. Alexan- 
der, 17 N.C. 348; Rosney’s Hstate, 10 
Pa.Dist.&Co. 354. 


[a] Illustrations. — (1) Where, 
after a bequest of four one thousand 
dollar legacies, there was bequeathed 
to the testatrix’ grandson one hun- 
dred dollars a year “until . 
money left and collections for 


from other deductions or legacies ;37 
property or assets of the testator be subjected to pay- 
ment of the legacy until such property or fund has 
been exhausted.*® 
payment of any deficiency in a legacy from a desig- 
nated part of the estate, it shows a clear intention 
not to charge the deficiency on the general estate.*® 


[§ 2483] (8) Principal or Income.*° 
to the testator’s intention as construed from the 
will,*! legacies may be a charge on the corpus of the 
estate as well as on the income,*” as on the income so 
far as sufficient, and further on the principal or gen- 
eral estate to make up any deficiency in the income 
to satisfy the charge;**® or they may be a charge on 
the income only,** in which ease any deficiency of 


at: § 


[§§ 2482-2483 


nor can other 


Where the will provides for the 


According 


rent amount to $4,000 bequeathed to” 
such legatees, such legacies were pre- 
ferred charges on cash in bank at the 
testatrix’ death and on rents to be col- 
lected from real estate. Brizendine 
v. American Trust & Savings Bank, 
101 So. 618, 211 Ala. 694. (2) Where a 
testator bequeaths “all one-third of 
all my personal property, that is, 
money in bank, etc., absolutely,” and 
the money in bank constitutes his en- 
tire personal estate, the legatee is en- 
titled to one third of such money 
without deductions of any kind, ex- 
eept the transfer inheritance tax. 
Rosney’s Estate, 10 Pa.Dist.&Co. 354. 


38. Montgomery v. Millikin, 13 
Miss. 151, 43 Am.D. 507. 


39. Stifft v. W. B. Worthen Co., 6 
S.W.(2d) 527, 177 Ark. 204. 


40. Charge on principal or income 
for: 
Annuity see infra § 2512. 


Maintenance, support, or education 
see infra § 2520. 


41. Generally see supra § 2477. 

42. D.C.—Lansburgh v. Lans- 
Dorey 59 App.D.C. 201, 37- F.(2d) 
997. 


Minn.—In re Roberts’ Estate, 207 
NsW.)629,, £66 Minn..315; 


N.J.—Roll v. Roll, 59 A. 296, 68 N: 
J.Eq. 227. 


N.Y.—Robinson v. Thompson, 97 N. 
IW. 1115, 204 N.Y. 661; Matter of Trum- 
ble, 92 N.E. 1078, 199 N.Y. 454; In re 
Tracy 2eIN IB. ol 79 Noy. 5 Od eee 
Prob.Rep.Ann. 21; Kerr y. Dough- 
erty, 59 How.Pr. 44 [mod on other 
grounds 17 Hun 341 (aff 79 N.Y. 327)], 


Tenn.—Overton v. Lea, 68 S.W. 250, 
108 Tenn. 505. 


[a] Illustration.—A direction in a 
will that ‘‘the legacies are to be paid 
as soon as the amounts can be col- 
lected out of funds now invested on 
bond and mortgage” requires that 
both the principal and interest of the 
property, as fast as received, should 
form the fund out of which the lega- 
cies should be paid. Kerr v. Dough- 
erty, 59 How.Pr. (N.Y.) 44. 


43. Cobleigh v. Cross, 68 A. 870, 74 
NH: 603; SUNS. Trust Co. v. Soher, 
70 N.E. 970, 178 N.Y. 442; In re John- 
stone’s Hstate, 107 A. 335, 264 Pa. 71. 


44, Ill.—Cox v. Snyder, 241 Il. 
App. 471. 


Miss.—Henry v. Henderson, 33 So. 
960, 81 Miss. 743, 63 L.R.A. 616. 


N.H.—Owen v. Busiel, 142 A. 692, 
83 N.H. 345, 59 A.L.R. 1108. 


N.Y.—Jennings v. Barry, 19 N.Y.St. 
786, 6 Dem.Surr. 22. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2483-2484] 


income cannot be made up from the corpus of the es- 
tate;*° except where the will provides that such de- 
ficiency shall be made up from a particular fund.*® 
“TIncome’’*? on which legacies are a charge, in the ab- 
sence of words of restriction, means the gross income 
of the entire estate, not necessary to pay debts or 
charges of administration and not specifically be- 
queathed,** and, where the legacies are to be paid out 
of such income at the convenience of the executor, 
he is chargeable with the gross income received by 
him from the estate, since qualification,*® and, in ease 
of a failure of this fund, residuary estate may be re- 
sorted to to make good the deficiency.*°° The rental 
value of the land may be taken as the measure of such 
income, in the absence of evidence of actual income.®4 


Real estate or income. A general charge of leg- 
acies on real estate is a charge on the corpus of the 
estate and is not limited to a charge on the income 
merely; and the legacy may be raised out of the 
land,®? and this is also true where there is a diree- 
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tion, in the will, to raise legacies out of the rents and 
profits of real estate.°* Where the realty is avail- 
able only when the personalty is insufficient,®* if the 
realty is charged with the legacy, rents received are 
applicable thereto,°® but it has been held that, until 
the realty is actually subjected to the payment of 
legacies, the devisee, and not the legatee, is entitled 
to the rents.°® The charge may, however, be restrict- 
ed to the income from the land charged;°* and in 
such a case a devisee for life of land so charged ean- 
not throw the charge on the corpus of the estate.*§ 


Substituted fund or property. If the income out 
of which a legacy is to be satisfied is divided or im- 
properly used for purposes to which other funds or 
property should be applied, such funds or property 
may be substituted pro tanto for the diverted in- 
come.°? 


[§ 2484] (4) Personal Property®°—(a) In Gen- 
eral. Legacies are payable primarily out of the per- 


Ohio.—Wagner v. Schrembs, 184 N. 
E. 292, 44 Ohio App. 44. 


Pa.—Elkin’s Estate, 12 Pa.Dist. 87. 


ponte Gallas ban v. Howell, 29 Ont. 
329. 

See Lee v. Pindle, 12 Gill&J. (Md.) 
288 (hire and profits of slaves). 

[a] FUustration.—A will contain- 
ing specific bequests, giving residue 
of estate, except the testator’s inter- 
est in property leased for ninety-nine 
years, to his nephews and nieces, sub- 
ject to payment of bequests, and de- 
vising half of such interest at termi- 
nation of lease to his grandchildren, 
and half to such nephews and nieces, 
contemplated that valid bequests 
should be paid from rents and issues 
of property. Wagner v. Schrembs, 
184 N.E. 292, 44 Ohio App. 44. 


[b] Income of business.—(1) 
Where the first paragraph of a clause 
in a will gives to the son of the tes- 
tatrix the good will, stock, secret 
formulas, trade marks, and_ trade 
names of a business, and to a like ex- 
tent, and subject to certain provisions 
hereinafter to .be mentioned, gives 
him the secret formula of a certain 
compound, and subsequent para- 
graphs provide that he shall account 
and pay over to the other children of 
the testatrix a certain share of the 
profits of the business, the proviso 
in the subsequent paragraphs applies 
to all the property embraced in the 
first paragraph, and not simply to the 
secret formula last mentioned. In re 
De Bolet Peraza’s Will, 132 N.Y.S. 264, 
72 Mise. 577. (2) Where a will pro- 
vides a trust, the income of which 
is to be paid to a daughter, but, to 
avoid embarrassment, authorizes the 
executors to continue the business 
and during the continuance thereof to 
pay the daughter so much a month, 
the executors, continuing the business 
longer than was contemplated by the 
will, are impliedly authorized to con- 
tinue payments to the daughter from 
the proceeds of the business In lieu 
of income of trust. Owen vy. Busiel, 
142 A. 692, 83 N.H. 345, 59 A.L.R. 1103. 


[c] Bent.—Cox v. Snyder, 241 Il. 
App. 471. 
45, Stifft v. W. B. Worthen Co., 6 


Sow. (2a) ban, LT. Ark (204; dm re 
Se cue 170 N.Y.S. 842, 104 Misc. 
127. 

[a] Rule applied.icmWhere a bene- 
ficiary for life of income dies without 
having received all the income di- 
rected to be paid to her by the will 
because of the acts of the defaulting 
trustee, and none of such income is 


in the hands of the successor trus- 
tee, the legal representatives of such 
beneficiary cannot claim, but the ar- 
rears of income should be paid to 
them from the principal of the trust 
fund. In re Montross, 170 N.Y.S. 842, 
104 Mise. 127. 


46. Stifft v. W. B. Worthen Co., 6 
S.W.(2d) 527, 177 Ark. 204. 


[a] Thus, under a will providing 
that a deficiency in net income of 
realty charged with payment of a 
legacy shall be made up from net 
earnings of a partnership, a deficien- 
ey still remaining should be made up 
from the corpus of partnership prop- 
erty, and not from the general assets 
of the estate. Stifft v. W. B. Worth- 
en Co., 6 S.W.(2d) 527, 177 Ark. 204. 


47. Defined generally 31 C.J. p 396. 


48. Shepard yv. Bryan, 143 S.E. 835, 
£95 N° Ce 822% 


49. Shepard v. Bryan, supra. 


Assets chargeable to executor gen- 
erally see Executors and Adminis- 
trators § 2392. 


50. Shepard v. Bryan, 143 S.E. 835, 
195 N-€. 822. 

Legacies as charge on residue gen- 
erally see infra §§ 2500-2503. 

51. Shired v. Nesbit, 72 S.E. 545, 
SORSC. 5205 

52. Matter of Cocks’ Estate, 1 N. 
Y.S. 904, 49 Hun 301 [aff 27 N.E. 412, 
124 N.Y. 640]; Haven vy. Haven, 1 
Redf.Surr. (N.Y.) 374; Bierce v. 
Bicrce, 41 Ohio St. 241; In re Moore, 
L.R. 19 Ir. 365; Bell v. Skelton, 9 L. 
J.Ch.O.S. 214; Re Weeb, 63 L.T.Rep. 
N.S. 545; Pierpoint vy. Cheney, 1 P. 
Wms. 488, 24 Reprint 485; Clark v. 
Clark, 17 Grant Ch. (Ont.) 17. 


Charge of legacies on real estate 
generally see infra §§ 2486-2510. 

53. Londesborough v. Somerville, 
19 Beav. 295, 52 Reprint 363. 

54. See infra § 2488. 

55. In re Kouwenhoven, 118 N.Y. 
S. 502, 63 Misc. 161, 8 Mills Surr. 154; 
Bennett’s Estate, 29 Pa.Dist. 148. 


[a] Thus, where the testator, by 
his will, authorizes his executor to 
apply his ‘interest in real estate’’ to 
the payment of pecuniary legacies, 
and to sell his “real, personal, or 
mixed estate” for the purpose, there- 
by blending his real and personal es- 
tates, interim rents collected during 
the year or period of administration 
are assets for the payment of pe- 
cuniary ‘legacies, if necessary. Ben- 
nett’s Estate, 29 Pa.Dist. 148. 


14 Pa.Co. 625 
rents 


56. Watts’ Estate, 
(where devisee was allowed 
and profits until sale of land). 


[a] Right of legatees to back 
rents.— Where a devisee or his as- 
signs have been in possession of real 
estate charged with the payment of 
legacies, and the estate proves in- 
sufficient to satisfy the legacies, the 


legatees are not entitled to back 
rents. Garfitt v. Allen, 37 Ch.D. 48. 
57. Mass.—Nudd v. Powers, 136 


Mass. 273. 


N.J.—Nagle v. Conard, 86 A. 1103, 
S0OUN.S.Hq. 253 afl 81 A. 8415 79 eine 
ao 124 (aff 87 A. 1119, 80 N.J.Eq. 
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N.Y.—Kingsland v. Betts, 1 Edw.’ 
4 Vi Matter of Tilford, 5 Dem.Surr. 
oO . 


Ohio.~-Wagner v. Schrembs, 184 N. 
E. 292, 44 Ohio App. 44. ‘ 


Eng.—Scott v. Clements, 8 Ir.Ch. 1; 
Wilson v. Halliley, 1 Russ.&M. 590, 
5 Eng.Ch. 590, 39 Reprint 226. 


[a] Income from lease,—A will di- 
recting payment of legacies and be- 
quests from income of the testator’s 
estate, without reducing principal, 
charges income from a ninety-nine- 
year lease of realty, devised to the 
testator’s grandchildren, nephews, 
and nieces at expiration of lease, so 
long as it is in effect, and not against 
realty on termination of the lease. 
Wagner v. Schrembs, 184 N.E. 292, 
44 Ohio App. 44. 


[b] Income from mortgaged prem- 
ises.— Where decedent owned both a 
mortgage on certain land and the land 
itself, and bequeathed the mortgage 
to one, who takes it under provisions 
in the will for its payment from the 
income of the mortgaged premises, 
the legatee cannot reject such provi- 
sion, and, if he thereafter purchases 
such premises from one having a life 
interest therein, the legatee and her 
assignee of the mortgage must pro- 
tect the remainder by payment of the 
mortgage as prescribed. Nagle v. 
Conard, 81 A. 841, 79 N.J.Eq. 124 [aff 
86 A. 1108, 80 N.J.Eq. 253, and 87 A, 
1119, 80 N.J.Eq. 252]. 


Ane Marsh v. Marsh, 2 Jur.N.S. 
3 Oo. 

59. Shepard v. Bryan, 143 S.E. 835, 
195, N.C. 822. 


Marshaling generally see supra § 


480. 


60. Charge on real estate see infra 
§§ 2486-2510. 
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sonal property,®! and, accordingly, are chargeable 
thereon,®? although the will directs all the estate to 
be sold for the payment of legacies,®* or charges the 
legacies on the real estate also;** and, unless the leg- 
acies are also charged on the real estate by the will,®® 
or are charged on the land by statute, as in the ease, 
in some jurisdictions, of undisposed of land,®°® or the 
testator otherwise shows an intention to exonerate 
his personalty,°’ the personal estate is not only the 
primary fund, but the only fund for their payment, 


WILLS 


acies abate.°® 


and where the personalty is insufficient for such pur- 


61. U.S.—U. S. Bank v. Beverley, 
1 How. 134. 11 L.Ed. 75; Fenwick v. 
Chapman, 9 Pet. 461, 9 L.Ed. 193; 
Allen’s Heirs v. Allen’s ‘Ex’rs, 1 F. 
Cas.No. 242, 3 Wall.Jr. 248. 


Ala.—Pitts v. Campbell, 55 So. 500, 
17S) Ala. 604: 


Conn.—-Canfield v. Bostwick, 21 
Conn. 550; Swift v. Edson, 5 Conn. 
531. 


Del.—Morgan v. Morgan, 123 A. 185, 
14 Del.Ch. 171. 


D.C.—Hilton v. Hilton, 9 D.C. 70 
[rev on other grounds 95 U.S. 591, 24 
L.Ed. 458]. 


Ill.— Alderman v. Dystrup, 127 N.E. 
707, 2938 Ill. 504 [aff 215 Ill.App. 421]; 
People v. Kellogg, 109 N.E. 304, 268 


Ill. 489; Simonsen y. Hutchinson, 83 
NED. 18se9231 Tilly 508, 13 Prob:Rep: 
Ann. 366. 


Ind.—Duncan v. Wallace, 16 N.E. 
137, 114 Ind. 169; Clark v. Worrall, 68 
N.E. 699, 33 Ind.App. 49. 


Kan.—Schott v. Schott, 276 P. 8238, 
128 Kan. 262. 


Ky.—Dodd v. Scott, 140 S.W. 528, 
145 Ky. 310. 


Md.—Cornish v. Wilson, 6 Gill 299. 


Mich.—Langrick vy. Gospel, 12 N.W. 
38, 48 Mich. 185. 


. Mo.—McQueen v. Lilly, 31 S.W. 
1043, 131 Mo. 9; In re Temple’s Hs- 
tate, 245 S.W. 63%, 211 Mo.App. 71. 


N.H.—Leavitt v. Wooster, 14 N.H. 
550. 


N.J.—Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190; Kitchell v. Young, 19 
A. 729, 46 N.J.Eq. 506; Massaker v. 
Massaker, 13 N.J.Eq. 264. 


N.Y.—Ely v. Megie, 113 N.E. 800, 
219 N.Y. 112 [rearg den 114 N.E. 1066, 
219 N.Y. 597]; Clift v. Moses, 22 N.E. 
393, 116 N.Y. 144; Chamberlain v. 
Taylor, 11 N.E. 625, 105 N.Y. 185; 
Wiitsie v. Shaw, 3 N.E. 331, 100 N.Y. 
191 [aff 29 Hun 195]; Hoyt v. Hoyt, 
85 N.Y. 142 [aff 17 Hun 192]; Taylor 
v. Dodd, 58 N.Y. 335; Kinnier v. Rog- 
ers, 42 N.Y. 531 [aff 55. Barb. 85); 
Dunham v. Deraismes, 51 N.Y.S. 1097, 
29 App.Div. 432 [rev on other grounds 
58 N.E. 789, 165 N.Y. 65 (rearg den 
59 N.E. 903, 166 N.Y. 607)]; Brill v. 
Wright, 8 N.Y.St. 814, 44 Hun 628 [rev 
on other grounds 19 N.E. 628, 112 N. 
Y. 129, 8 Am.S.R. 717]; Bevan v. Coop- 
er, 7 Hun 117 [rev on other grounds 
TOONS teO ld se ta CYn 1 Vs aL LaACys) 5 
Barb. 503; Martin v. Ballou, 13 Barb. 
119; In re Hall’s Estate, 258 N.Y.S. 
460, 144 Misc. 264; In re McArdle’s 
Will, 203 N.Y.S. 177, 122 Mise. 483; 
In re Armeny, 199 N.Y.S. 797, 120 
Mise. 505; In re Mould’s Will, 190 
N.Y.S. 439, 117 Misc. 1; In re Lane’s 
Will, 140 N.Y.S. 602, 79 Mise. 71, 10 
Mills Surr. 45; In re Thomas, 114 
N.Y.S. 931, 61 Mise. 213, 7 Mills Surr. 
20; Matter of McKay, 53 N.Y.S. 563, 
24 Misc. 255, 2 Gibb.Surr. 467; Logan 
v. Deshay, Clarke 209. 


Ohio.—Silk v. Merry, 23 Ohio Cir. 
| eed ites 


Pa.—iIn re Gruner’s Estate, 112 A. 
753, 269 Pa. 573; Breden v. Gilliland, 
67 Pa. 34; Brubaker’s Appeal, 65 Pa. 
317;  Kohler’s Appeal, 3 Grant 143; 
Lagomarsino’s Estate, 3 Pa.Dist.&Co. 
409; Magee’s Estate, 11 Pa.Co. 559. 


S.C.—Pell v. Ball, 17 S.C.Eq. 518. 
jaehtaee ue v. Beaumont, 16 Lea 


C 


Tex.—Arnold v. Dean, 61 Tex. 249. 


Va.—Broaddus v. Broaddus, 130 S. 
E. 794, 144 Va. 727; Neblett v. Smith, 
128 S.E. 247, 142 Va. 840. 


W.Va—Hogeg v. Browning, 34 S.E. 
754, 47 W.Va. 22; Thomas v. Rector, 
23 W.Va. 26. 


Man.—Re Estate of Lord Strath- 
cona, 28 Man. 579. 


Ont.—Davidson v. Boomer, 18 Grant 
Ch. 475, 17 Grant Ch. 509. 


[a] Ilustration.—A will directing 
the wife to set aside from the surplus 
of annual net income a portion she 
deems proper to create a sinking fund 
for grandchildren, until five thousand 
dollars accumulates, any deficit to be 
made out of the estate, to be divided 
among beneficiaries equally, grants a 
general legacy, payable from person- 
alty, unless grounds for charging it 
on realty are shown. 
Will, 169 N.Y.S. 321, 102 Misc. 650. 


{b] Monetary bequests without 
intimation that they were payable out 
of real estate devised to another were 
payable only out of personal estate. 
pene v. Schott, 276 P. 8238, 128 Kan. 


Tc] Legacy to cemetery corpora- 
tion for the care of a burial lot must 
be deducted from personalty. In re 
Sloat’s Will, 253 N.Y.S. 215, 141 Misc. 
710. 


[d] 
expenses, 


Bequest for part of funeral 
where reasonable in 
amount, is payable out of personal 
estate. In re Brewster’s Estate, 260 
N.Y.S. 588, 144 Misc. 888. 


{e] Presumption.—In the absence 
of countervailing facts it will be pre- 
sumed that the testator intended that 
the personal estate only should be 
used to pay pecuniary or general leg- 
acies. Duncan vy. Wallace, 16 N.E. 
127, 114 Ind. 169; Pearson v. Reed, 
137 N.Y.S. 306, 152 Avp.Div. 468 [re- 
arg den 138 N.Y.S. 1133, 153 App.Div. 
915, motion den 101 N.E. 1113, 207 
N.Y. 678. and aff 109 N.E. 1086, 215 
N.Y. 663]. 


62. Morgan v. Morgan, 123 A. 185, 
14 Del.Ch. 171; Rock v. Zimmerman, 
126 N.W. 265, 25 S.D. 237. And see 
cases supra note 61. 


63. Hilton v. Hilton, 9 D.C. 70 [rev 
etuingy grounds 95 U.S. 591, 24 L.Ed. 


Effect of power of sale generally 
see infra § 2498. 


In re Lynch’s |’ 


a 


[§ 2484 


pose, the legatees have no fund on which their lega- 
cies are a further charge or from which full payment 
of them ean be enforced,®*® and accordingly the leg- 
In accordance with this rule, where 
a will contains no provision charging the payment of 
legacies on the real estate and the personal estate ex- 
ceeds the amount of the legacies, it must be assum- 
ed that the testator expected and intended that the 
legacies should be paid out of his personal proper- 
ty;7° and, where such is the testator’s intention, as 


64. Re Estate of Lord Strathcona, 
28 Man. 579. And see cases supra 
note 61. ? 


65. See infra § 2485. 


As charge on rezl estate in general 
see infra §§ 2486-2510. 


66. See infra § 2493. 
67. See infra § 2485. 


68. Ala.—Newsom v. Thornton, 8 
So. 261, 82 Ala. 402, 60 Am.R. 743. 


Del.—Getchell v. Rust, 68 A. 404, 
8 Del.Ch. 284. 


D.C.—Power vy. Davis, 10 D.C. 164. 


Ill.—Jenne v. Jenne, 111 N.E. 540, 
271 Ill. 526; Heslop v. Gatton, 71 Ill. 
ae Wentworth v. Read, 61 I1l.App. 


Ind.—Dunean y. Wallace, 16 N.E. 
137, 114 Ind. 169. 


Me.—Hayes v. Seaver, 7 Me. _ 237. 


Md.—Pearson y. Wartman, 31 A. 
446, 80 Md. 528; Dugan v. Hollins, 4 
Md.Ch. 139. 


Mass.—Hubbell v. Hubbell, 9 Pick. 
561; Humes v. Wood, 8 Pick. 478. 


Mich.—Hibler v. Hibler, 62 N.W. 
361, 104 Mich. 274. 


N.J.—Leigh v. Savidge’s Ex’rs, 14 
N.J.Eq. 124. 


N.Y.—Dunham v. Deraismes, 58 N. 
EB. 789, 165 N.Y. 65; Hoyt v. Hoyt, 85 
N.Y. 142 {aff 17 Hun 192]; Bevan v. 
Cooper, 72 N.Y. 317; Reynolds v. Reyn- 
olds, 16 N.Y. 257; Jouffret v. Loppin, 
46 N.Y.S. 810, 20 App.Div. 455; Traey 
v. Tracy, 15 Barb. 503; In re Dis- 
brow’s Estate, 261 N.Y.S. 635, 145 
Misc. 584; In re Connor’s Estate, 239 
N.Y.S. 360, 185 Mise. 421; Logan v. 
Deshay, Clarke 209; Lupton v. Lup- 
ton, 2 Johns.Ch. 614. 


Ohio.—Ferguson v. Wentz, 20 Ohio 
N.P.N.S. 18. 


Pa.—Duvall’s Estate, 23 A. 231, 146 


Pa. 176; Okeson’s Appeal, 59 Pa. 100; 


Mellon’s Appeal, 46 Pa. 165; Mont- 
gomery_v. M'Elroy, 3 Watts&S. 370, 
38 Am.D. 771; English v. Harvey, 2 
Rawle 305; Dugan v. Law, 1 Pa.Su- 
per. 338. 


Va.—Whitehurst v. White, 169 S.B. 
724, 160 Va. 859; Neblett v. Smith, 128 
S.E. 247, 142 Va. 840; Everett v. First 
Nat. Bank of Alexandria, 128 S.E. 
450, 142 Va. 149. 


Eng.—Inchiquin vy. French, 1 Cox 
Ch. 1, 29 Reprint 1034. 


Ont.—Ferguson y. 
Grant Ch. 364. . 


[a] Thus, where all of the per- 
sonalty was used to pay debts and 
administration costs, a legacy not in- 
tended to be a charge on realty was 
properly omitted. In re Connor’s Es- 
tate, 239 N.Y.S. 360, 185 Misc. 421. 


69. See supra §§ 2170-2198. 


70. Haack v. Weicken, 23 N.E. 133, 
118 N.Y. 67. 


Stewart, 22 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2484-2485] 


construed from the provisions of the will,” a legacy 
or legacies may become a charge on a particular fund 
or portion of the personalty,”? so as to make the leg- 
acy follow the fate of the fund," although the lega- 
cy 1s, by statute, a general legacy.?4 


Personalty 


71. Generally see supra § 2477. 


72. Cal.—In re Radovich’s Wstate, 
54 Cal. 540. 


Ga.—Tinsley v.- Maddox, 
297, 176 Ga. 471. 


Mass.—Lawton v. Fitchburg Sav. 
Bank, 35 N.E. 670, 160 Mass. 154. 


N.H.—Owen v. Busiel, 142 A. 692, 
83 N.H. 345, 59 A.L.R. 1103. 


N.Y.—Crawford v. McCarthy, 54 N. 
B27t, 159i Ney2 514. 


Va.—Smith y. Mason’s Ex’r, 17 S.E. 
Dyeoe Wade. Lo. 


Eng.—Sykes v. Sykes, 
200 [aff LR. 3 Ch. 301]. 


Man.—Re Logan, 3 Man. 49, 4 Man. 


168 S.E. 


L.R. 4 Eq. 


19 


Ont.—Smith vy. Seaton, 17 Grant Ch. 
397. " 


[a] Thegacies given in lieu of re- 
voked residuary share.—(1) Lega- 
cies, even if viven in lieu of a share 
of residue, the gift of which is revok- 
ed and thereby becomes undisposed 
of, are not payable out of the share 
undisposed of, but out of the general 
estate. Sykes v. Sykes, L.R. 4 Kq. 
200 [aff L.R. 3 Ch. 301]. (2) But the 
testator may direct them to be paid 
out of the revoked share of residue. 
Re Wood, 29 Beav. 236, 54 Reprint 
617; Walsh v. Walsh, Ir.R. 4 Eq. 396. 


73. Tinsley v. Maddox, 168 S.E. 
297, 176 Ga. 471. 


Extinguishment of charge general- 
ly see infra §§ 2532-2543. 

74, Tinsley v. Maddox, 
297, 176 Ga. 471. : 

75. ‘U.S.—Boal v. Metropolitan Mu- 
seum of Art of New York, 298 F. 894 
{rev 292 F. 303]. 


Tll.In re Taylor’s Estate, 232 Ill. 


168 S.E. 


App. 78; Hileman vy. Tuthill, 97 Ill. 
App. 258; Talbot v. Rountree, 3 Ill. 
App. 275. 


N.Y.—In re Hall’s Estate, 258 N.Y. 
S. 460, 144 Misc. 264; In re Randall’s 
Wallets 7 INSYCS.© 619, A ee auton 
Mills Surr. 286 [aff 1 AN Bish ; 
158 App.Div. 951 (aff 105 N.E. 1097, 
211 N.Y. 547) 1]. 


S.D.—Rock v. Zimmerman, 
W. 265, 25 S.D. 237. 


Eng.—Ward v. Grey, 26 Beav. 485, 
53 Reprint 986. But see Joy v. Camp- 
bell, 1 Sch.&Lef. 328 (holding that a 
specific legacy cannot ina subsequent 
part of the will be charged with the 
payment of debts and legacies). 


[a] TIllustrations.—(1) Where a 
will left to the testator’s wife all his 
personal estate and the life use of 
his real estate, with remainder to 
nephews and nieces, the personal es- 


126 N. 


specificaly bequeathed. So, 
where such is the testator’s intention, a legacy or leg- 
acies may be a charge on personalty bequeathed to an- 
other,*® and, where a legacy is made payable out of 
a particular fund or property specifically bequeathed, 
it is a charge on such fund or property in exoneration 
of other property which might otherwise have been 
primarily liable for its payment,’® except that, as has 
been held, such charge does not exonerate a residue 
undisposed of.77 In the absence of such an intention 
a fund or property specifically bequeathed is not usu- 
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ally charged with general legacies,’8 at least not until 
the general personalty has been exhausted,*® and this 
rule has been held to apply notwithstanding a stat- 
utory provision making personalty liable for lega- 


cies,*° and notwithstanding the property bequeathed 
constitutes practically all of the testator’s estate.®? 


also, 


tate must satisfy legacies given by 
subsequent clauses of the will. In re 
Randall’s WALT LSIAIUN WY Sc eo PO eet 
Misc. 41, 9 Mills Surr. 286 [aff 143 N. 
Y.S. 1140, 158 App.Div. 951 (aff 105 
N.®, 1097, 211 N.Y. 547)]. (2) Where 
the testator bequeathed all his real 
estate and personal property to a 
Gaughter and directed payment of 
specified sums to his brothers and sis- 
ters, and the condition of his estate 
when he made the will did not war- 
rant a conclusion that his intention 
was to have his real estate applied 
to such legacies, they were payable 
out of the personalty, the failure to 
use the word “devise” in the gift to 


daughter being immaterial. In re 
Gaffney’s Will, 179 N.Y.S. 760, 109 
Misc. 397. (3) Where a testator, by 


one clause of his will, gave his daugh- 
ter all wheat of which he was the 
owner stored on lands belonging to 
him and one half of all grain that 
might be raised on such lands dur- 
ing a year named, and by another 
clause directed that, should there not 
be sufficient funds to pay certain leg- 
acies, expenses of administration, etc., 
then so much of his personal prop- 
erty aS was necessary to complete 
the payment thereof shouid be used 
for such purpose, the bequest to the 
daughter was subject to be used if 
needed to pay the legacies, expenses, 
ete., mentioned in the other clause. 
Rock v. Zimmerman, 126 N.W. 265, 25 
S:Daz37. 


[b} Bequest not charged.—A 
clause of a will bequeathing an art 
collection to a museum of art, subject 
to a life estate, with a proviso that, 
if there should be a deficiency in a 
trust fund created by the testator, “TI 
give and bequeath” to the trustee for 
purposes of sale sufficient of the ar- 
ticles to make up the deficiency, is 
not a bequest to the museum, subject 
to a charge in favor of the trust fund. 
Boal v. Metropolitan Museum of Art 
of New York, 298 F. 894 [rev 292 F. 
303]. 

76. Hileman v. Tuthill, 97 Ill.App. 

258. 
[a] Thus, where a will gives to an 
institution all the money, notes, ac- 
eounts, stock, ete., which shall remain 
and belong to the testator’s estate 
after the full payment of all the sums 
on money given by previous clauses, 
legacies given in such clauses must 
be charged to the property bestowed 
on the institution, in exoneration of 
other property which might other- 
wise have been primarily liable for 
their payment. Hileman vy. Tuthill, 
97 Ill.App. 258. 


77. Newbegin v. Bell, 23 Beav. 386, 
53 Reprint 152; Hewect v. Snare, 1 De 
G.&Sm. 333, 63 Reprint 1092. 


78. Cal.—Neistrath’s Estate, 5 P. 


fund, from the payment of legacies, where the provi- 
sions of the will, either expressly or by necessary im- 
plication, show such an intention,8® as where they 


Cash. A bequest of a certain sum “in cash” indi- 
cates that it is to be paid in cash out of the estate gen- 
erally,®? and not that it is to be paid out of a partic- 
ular fund,** to the exoneration and consequent in- 
crease of a residuary bequest.®+4 


[§ 2485] (b) Exoneration of Personalty. The 
testator’s personalty is exonerated, as the primary 


“ 


507, 66 Cal. 330. 
Me.—Chase v. Davis, 65 Me. 102. 


N.H.—Davenvort v. Sargent, 4 A. 
569, 638 N.H. 538. 


_N.J.—Meis_v. Meis, (Ch.) 35 A. 369 
(interest in firm business). 


ee ee wR v. Hunter, 17 Barb. 


Pa.—McMahon’s Appeal, 19 A. 68, 
132 Pa. 175; Boehrig’s Estate, 17 Pa. 
Dist. 46. 


Va.—Clarke vy. Buck, 1 Lei h 8 
Va.) 487. saat 


Wash.—Winner v. Carroll, 
(2d) 450, 169 Wash. 208. 


bee eilem ah ae ang v. Schrier, 18 Ont. 


[a] Rule applied.—A legacy ‘“de- 
posited or made available by a life 
insurance policy” is specific and will 
be paid from such fund before a pe- 
cuniary legacy to another. Boeh- 
rig’s Estate, 17 Pa.Dist. 46. 


79. Hunter v. Hunter, 17 Barb. (N. 
VD) Oe 


{a] Thus, where a legacy is given 
to each of several persons, with a 
positive direction that such legacies 
should be paid out of the personal es- 
tate, and, in a previous bequest to an- 
other of certain funds, it was declar- 
ed that they were subject to the pay- 
ment of the legacies, this clause nei- 
ther directed nor implied that those 
legacies should be paid out of such 
funds primarily, but a resort could 
be had to them if it became neces- 
EE irre ts v. Hunter, 17 Barb. (N. 


80. Davenport v. Sargent, 4 A. 569, 
63 N.H. 538. x 


81. Winner v. Carroll, 
450, 169 Wash. 208. 


[a] Thus, where the testator be- 
queathed to a nephew the entire bal- 
ance of bank accounts after payment 
of doctors and funeral expenses, the 
fact that at the time of execution of 
the will and the testator’s death his 
property was limited practically to 
bank accounts did not entitle a broth- 
er to payment of a bequest to him out 
of the bank accounts. Winner v. Car- 
roll, 138 P.(2d) 450, 169 Wash. 208. 


g2. Pigford v. Grady, 67 S.E. 506, 
TH 2INGH LG. 


83. Pigford v. Grady, supra. 
84. Pigford v. Grady, supra. 


Charge on residue generally see in- 
fra §§ 2500-2503. 

85. U.S.—Blake v. Hawkins, 98 U. 
S. 315; 25. G.bd), iso: 


Del.—Morgan v. Morgan, 123 A, 185, 
14 Del.Ch. 171. 


Tor. 


13 P.(2da) 
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clearly show an intention to charge the legacy or leg- 
acies on the real estate as the sole fund for its or 
their payment,*® so that, if the real estate charged 
proves insufficient for the payment of the legacy, no 
resort can be had to the general personal estate ;87 
but, if the legacy is charged on the real estate as the 
primary fund,** the legatee may still be entitled to 
demand payment from the personalty when the real 
estate so charged proves insufficient for the pur- 
So, also, personalty has been held so exoner- 
ated where all the personalty is bequeathed and the 
realty is ordered sold;®° or where a will directs a 
sale of the real estate to pay legacies,®! except where 
such direction was intended to be only in aid of the 
Likewise, a devise of land on con- 
dition that the devisee pay legacies creates a charge 
in exoneration of personalty bequeathed,®* even 


pose.®® 


personal estate.°? 


D.C.—United States v. Parker, 9 D. 
Cc. 444. 


Ind.—Clark v. Worrall, 68 N.E. 699, 
33 Ind.App. 49. 


Mass.—Boston Safe Deposit, etc., 
wet v. Plummer, 8 N.E. 51, 142 Mass. 
257. 


Miss.—Gordon v. James, 39 So. 18, 
86 Miss. 719, 1 L.R.A.N.S. 461. 


N.Y.—Taylor v. Dodd, 58 N.Y. 335 
[Laff 2 Thomps.&C. 88]; Kinnier v. 
Rogers, 42 N.Y. 531 [aff 55 Barb. 85]. 


Pa.—In re Hershey’s Hstate, 50 A. 
199, 200 Pa. 562; Lagomarsino’s Es- 
tate, 3 Pa.Dist.&Co. 409. 


sé. Mass.—Frampton  v. 
129 Mass. 152; 
Alien 500. 


Pa ingre Gruner ssHstate, 12 7A. 
753, 269 Pa. 573; Kohlér’s Appeal, 3 
Grant 143. 


Va.—Hughes v. Tabb, 78 Va. 313. 


Eng.—Buckley v. Buckley, L.R. 19 
ee ah Greer v. Waring, [1896] 1 Ir. 


[a] Ilustrations.—(1) A devise of 
a farm to a son with a direction to the 
devisee to pay his daughter a speci- 
fied sum, and making such sum a 
charge on the farm, exonerates the 
personalty at least to the extent of the 
son’s legacy. Lacy v. Birdsall, 15 
Ohio Cir.Ct.N.S. 60. (2) A will, 
which, after directing payment of 
debts, bequeathed to a niece two leg- 
acies aggregating forty six thousand 
dollars out of his estate absolutely, 
etc., in such terms that the executor 
had to sell to execute it, so that it 
worked an immediate conversion at 
the testator’s death, and all his estate 
passed as personalty, from a consid- 
eration of the nature and character 
of the legacies, residuary bequest, and 
corpus of the entire estate, shows 
that the testator intended to exempt 
his personalty from the payment of 
legacies and debts, and to charge 
them on the proceeds of the sale of 
realty. In re Gruner’s Hstate, 112 A. 
758, 269 Pa. 573. 

Legacies as charge on real estate 
generally see infra §§ 2486-2510. 

87. Hughes vy. Tabb, 78 Va. 313; 
Mayott v. Mayott, 2 Bro.Ch. 125, 29 
Reprint 71. 


Blume, 
Henry v. Barrett, 6 


88. See infra § 2486. 
89. Lacey v. Birdsall, 15 Ohio Cir. 
Ct.N.S. 60; Willox v. Rhodes, 2 Russ. 


452, 3 Eng.Ch. 452, 38 Reprint 405; 
Frazer v. Frazer, Wallis 231. 


90. In re Hershey’s Estate, 50 A. 
199, 200 Pa. 562; Gruner’s Estate, 29 
Pa.Dist. 1095. 
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cies.°? 


91. Clark v. Worrall, 68 N.E. 699, 
33 Ind.App. 49; Boston Safe Deposit, 
etc., Co. v. Plummer, 8 N.E. ‘51, 142 
Mass. 257; Sloan’s Appeal, 4 A. 350, 
1 Pa.Cas. 515; Kilford v. Blaney, 31 
Ch.D. 56: 


92. Turner v. Mather, 83 N.Y.S. 
10138, 86 App.Div. 172 [motion den 70 
N.E. 1110, 178 N.Y. 607, and aff 72 N. 
Belt 2) L709 aN bola 


93. McFait’s Appeal, 8 Pa. 290. 

Charge on personalty bequeathed 
see supra § 2484. 

94. McFait’s Appeal, 8 Pa. 290. 


Renunciation of devise generally 
see supra §§ 2168, 2169. 


95. Allen’s Heirs v. Allen’s Ex’rs, 
1 F.Cas.No. 242, 3 Wall.Jr. 289; In re 
Trenchand, sPLo0s ie lb IChans2i; -inweke 
Boards, [1895] 1 Ch. 499; Davidson 
v. Boomer, 17 Grant Ch. (Ont.) 509. 


96. Ala.—Pitts v. Campbell, 55 So. 
500, 173 Ala. 604. 

Ark.—West v. Williams, 15 Ark. 
682. 

Conn,.—Canfield v. Bostwick, 21 
Conn. 550. 

D.C.—U. S. v. Parker, 9 D.C. 444. 

Ind.—Longacre v. Stiver, 35 N.E. 
900; es bmindy yb 84: 

Iowa.—Witt v. Day, 83 N.W. 797, 


112 Iowa 110. 


Ky.—Dodd v. Scott, 140 S.W. 528, 
145 Ky. 310. 


Mass.—Loring v. Wilson, 54 N.E. 
502, 174 Mass. 132; Chapin v. Waters, 
116 Mass. 140; Wilcox v. Wilcox, 13 
Allen 252. 


Mo.—McQueen v. Lilly, 31 S.W. 
1048, 131 Mo. 9; In re Temple's Bs- 
tate, 245 S.W. 6338, 211 Mo.App. 71; 
Beck v. Kallmeyer, 42 Mo.App. 563. 


N.H.—Perry v. Hale, 44 N.H. 3638. 


N.J.—Van Winkle v. Van Houten, 
8 N.J.Eq. 172. 


N.Y.—Kelsey v. Western, 2 N.Y. 
500; Hoes v. Van Hosen, 1 N.Y. 120, 
4. How.Prs 223, How:A.Casir271) [aft 
1 Barb.Ch. 379]; Towner v. Tooley, 38 
Barb. 598; Hunter v. Hunter, 17 Barb. 
25; In re McArdle’s Will, 203 N.Y.S. 
177, 122 Misc. 483; In re Lynch’s Will, 
169 N.Y.S. 321, 102 Mise. 650; In re 
Lane’s Will, 140 N.Y.S. 602, 79 Misc. 
71, 10 Mills Surr. 45; In re Thomas, 
114 N.Y.S. 931, 61 Misc. 213,-7 Mills 
Surr.. 2034 Tole wa Hardy, 6a@ow. .ssos 
McKay v. Green, 3 Johns.Ch. 56. 


Pa.—Breden v. Gilliland, 67 Pa. 34; 
Hanna’s Appeal, 31 Pa. 53; Watts’ 
Estate, 14° Pa:Co. 625. 


S.C.—Laurens v. Read, 35 S.C.Eq. 
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though the devisee refuses to accept the devise.®* 
However, unless the will clearly shows an intention 
so to do, the personal estate is not exonerated as the 
primary fund for the payment of legacies by the 
mere fact that the legacy or legacies are made, by the 
will, a charge on the real and personal estate togeth- 
er,®® or on the real estate,?® unless the income from 
the realty is more than sufficient to pay the lega- 


[§ 2486] (5) Real Estate; Intention of Testator 
—(a) In, General. 
charge the payment of legacies on the real estate, in 
ease the personal property is insufficient for their 
payment,®* or he may make the real estate on which 
the legacy is charged the primary or sole fund for its 
payment,®® as where legacies are charged on land and 


The testator may, of course, 


245. 


Eng.—In re Trenchard, 
Ch. 82°, In re Boards, [1895] 1 6h 
499° In) re. Ovey,. 31, Chub se clio ici 
ford v. Blaney, 31 Ch.D. 56; Elliott 
v. Dearsley, 16 Ch.D. 322; Hepworth 
v. Hill, 30 Beav. 476, 54 Reprint 974; 
Inchiquin’ v. French, 1 Cox Ch..4, ‘29 
Reprint 1034; Boughton v. Boughton, 
1 H.L.Cas. 406, 9 Reprint 815; Whiel- 
don v. Spode, 16 Jur. 281; Evans v. 
Evans, 17 Sim. 86, 42 Eng.Ch. 86, 60 
Reprint 1060; In re Hastings, 55 L.J. 
Ch. 278; Wells v. Row, 48 L.J.Ch. 
476; Freeman v. Simpson, 6 Sim. 75, 
9 Iang.Ch. 75, 58 Reprint 523; Walker 
v. Hardwick, 1 Myl.&K. 396, 7 Eng. 
Ch. 396, 39 Reprint 731; Re Somerset, 
55 L.T.Rep.N.S. 753; Lloyd v. Lloyd, 
54 L.T.Rep.N.S. 841; Heath v. Heath, 
2 P.Wms. 366, 24 Reprint 768; Maug- 
ham v. Mason, 1 Ves.&B. 410, 35 Re- 
print 159; Holford v. Wood, 4 Ves.Jr. 
76, 31 Reprint 40. 


97. Matter of Boury’s Estate, 99 
I ee: 511, 49 Misc. 389, 5 Mills Surr. 


98. Del.—University of Delaware 
ee Ped Trust. Coy CChe) 6Omeas 
(oe. 


N.H.—Copp v. Hersey, 31 N.H. 317. 


N.Y.—In re Gabler’s Will, 251 N.Y. 
S. 211, 140 Mise. 581 [mod 257 N.Y.S. 
311, 235 App.Div. 807 (aff 185 N.E. 
719, 261 N.Y. 517)]; In re Marsh’s 
Estate, 136 N.Y.S. 630, 75 Misc. 587, 9 
Mills Surr. 86. 

Pa.—Torranece v. Torrance, 53 Pa. 


Hee In re Freas’ Estate, 26 Pa.Dist. 
24. 


[1905] 1 


Wis.—In re Root’s Will, 51 N.W. 
435, 81 Wis. 263. 
[a] Illustration.—Where legacies 


were given generally followed by a 
gift of the residue of the estate fol- 
lowed by a provision that legacies 
should become operative on all prop- 
erty the testatrix might own, at death, 
and there was no specific devise of 
realty, ‘realty was charged with a 
sum sufficient to supply a deficiency 
of personality to pay legacies. Uni- 
versity of Delaware v. Equitable 
Trust Co., (Del.Ch.) 160 A. 754. 


Insufficiency of personalty as tend- 
ing to show intention to charge real- 
ty see infra §§ 2488-2490. 


99. Del.—Miller vy. Cooch) 
@hyalGis 


Miss.—Cady v. Cady, 7 So. 216, 67 
Miss. 425. 


Ohio.—Lacey v. Birdsall, 15 Ohio 
Cir.Ct.N.S. 60, 


Pa.—Pryer v. Mark, 19 A. 895, 129 
Pa. 529; Lagomarsino’s Estate, 3 Pa. 


5 Del. 


For later cases, developments and changes in the law see Annotations, same title and sectiop number, 
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the personal estate is bequeathed or disposed of,? 
The matter of such a charge, however, is always a 
question of the testator’s intention, as manifested by 
and, inasmuch as the personal estate is usu- 
ally regarded as the primary fund for the payment 


the will,2 


WILLS 


of legacies,? as a general rule the real estate is not 


Dist.&Co. 409. 


8.C.—Pinckney v. Pinckney, 
Eq. 218. 


Eng.—Bunting v. Marriott, 19 Beav. 
163, 52 Reprint 311. 


1. See infra § 2491. 


2. University of Delaware v. Eq- 
uitable Trust Co., (Del.Ch.) 160 A. 
754; Ganahl v. Ganahl, 19 S.W.(2d) 
898, 323 Mo. 620; In re Temple’s Es- 
tate, 245 S.W. 6338, 211 Mo.App. 71; 
Bly v. Megie, 113 N.E. 800, 219 N.Y. 
112; McManus v. McManus, 72 N.E. 
235, 179 N.Y. 338; Hogan v. Kavan- 
augh, 34 N.E. 292,138 N.Y. 417: Bren- 
nan v. Adler, 180 N.Y.S. 359, 190 App. 
Div. 589; In re Leemmen’s Ex’ r, 240 
N.Y.S. 98, 136 Misc. 330; In re Arm- 
eny, 199 N.Y.S. 797, 120 Misc. 505; 
In re Rhodes’ Estate, 178 N.Y.S. 782, 
109 Misc. 406; In re Kreusser, 178 N. 
Y.S. 62, 108 Misc. 111; In re Marsh’s 
Estate, 136 N.Y.S. 630; 75 Misc. 587, 
9 Mills Surr. 86; Marcy v. Graham, 
128 S.E. 550, 142 Va. 285. And see 
cases infra note 5. 


3. See supra § 2484. 


4. Del—Getchell v. Rust, 
404, 8 Del.Ch. 284. 


Ill.—Jenne v. Jenne, 111 N.E. 540, 
271 Ill. 526; Haynes v. MeDonald, 96 
N.E. 823, °252 Dl. 236; Schmidt v. 
Schmidt, 211 Ill.App. 409. 


N.J.—Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190. 


N.Y.—Pearson v. Reed, 137 N.Y.S 
306, 152 App.Div. 468 [rearg den 138 
N.Y.S. 1133, 153 App.Div. 915, motion 
den 101 N.E. Meteo ON, INE 678, and 
aff 109 N.E. 1086, 215 N.Y. 663]; In 
re Disbrow’s Estate, 261 N.Y.S. 635, 
145 Misc. 584; In re Lillienthal’s Es- 
tate, 246 N.Y.S. 459, 139 Misc. 235; 
In re Nimphius’s Hstate, 244 N.Y.S. 
135, 137 Misc. 501; In re De Forest’s 
Hstate, 263 N.Y.S. 135, 137 Misc. 82; 
In re Burden’s Estate, 177 N.Y.S. 748, 
107 Misc. 416; In re Lummis, 166 N. 
Y.S. 936, 101 Misc. 258; Farmers’ 
Loan & Trust Co. v. Osborn, 128 N. 
Y.S. 915, 70 Misc. 428. 


Pa.—In re Loughrey’s Estate, 93 A. 
628, 247 Pa. 494; Root’s Hstate, 10 Pa. 
Dist. 712; Rowson’s Estate, 6 Pa. 
Bae 61; Fisher’s Estate, 19 Pa.Co. 
75. 


Tenn.—F¥ord v. Cottrell, 
734, 141 Tenn. 169 


Tex.—Haldeman v. Oppenheimer, 
(Oiv- App) LUGS MS BW. 1158" [mod on 
other grounds 126 S.W. 566, 103 Tex. 
275]. 


Va.—Neblett v. Smith, 128 S.E. 247, 
142 Va. 840. 


Ont.—In re Newcombe, 
590. 


And see cases infra note 5. 


[a] Intention to charge not shown. 
—Where a testator gave ‘toa daughter 
a specified sum, “‘to be paid to her in 
due course of administration of my 
estate,” and authorized his executors 
to do all acts necessary to carry out 
the provisions of the will, and to close 
up the estate. and the will contained 
no residuary clause, and the testator 
owned at the time of his death realty 
not disposed of by the will, the will 
did not show an express or implied 
intention to charge the legacy against 
the real estate. Haynes v. McDonald, 
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19 S.C 


68 A. 
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42 Ont.L. 


96 N.E. 828, 252 Ill. 236. 


5. U.S—Garnett v. 
Brock. 185. 


Ala.—Sistrunk v. Ware, 69 Ala. 273. 
Conn.—Gridley v. Andrews, 8 Conn. 


Macon, 2 


Del.—University of Delaware  v. 
Equitable Trust Co., (Ch.) 160 A. 754; 
Morgan v. Morgan, 123 A. 185, 14 Del. 
Ch. 171; Rambo v. Rumer, 4 Del.Ch. 
9:" Gilder v. Gilder, 1 Del.Ch: 331. 


Ill.— Haynes v. McDonald, 96 N.E. 
823, 252 Ill. 236; Williams v. Wil- 
liams, 59 N.E. 966, 189 Ill. 500; Reid 
v. Corrigan, 32 N.E. 387, 143 Ill. 402; 
Alderman v. Dystrup, 215 Ill.App. 421 
Revie ae 12a SINE OU ne COS el DOS 6 
Schmidt v. Schmidt, 211 Ill.App. 409; 
Dreyfuss v. Freud, 189 Ill.App. 417; 
Ayars v. Doyle, 166 Ill.App. 414. 


Ind.—Mortgage Trust Co. of Penn- 
Sylvania v. Moore, 50 N.E. 72, 150 Ind. 
465; Earnhart v. Earnhart, 26 N.E. 
895, 127 Ind. 397, 22 -Am So Rs 6525 
Castor v. Jones, 86 Ind. 289. 


Ky.—M’Campbell v. M’Campbell, 5 
Litt. 97,15 Am.D. 48 note; McVean v. 
Wagoner, 58 S.W. 594, 22 Ky.L. 634. 


Me.—Bugbee v. Sargent, 23 Me. 270. 


Md.—Emory v. Emory, 46 A. 977, 91 
Md. 531; Pearson v. Wartman, 31 A. 
446, 80 Md. 528; Cissell v. Cashell, 
25 A. 306, 76 Md. 330; Ogle v. Tayloe, 


49 Md. 158; State v. Hewlett, 48 Ma. 
138; Luckett v. White, 10 Guileeey: 
480; Stevens vy. Gregg, 10 Gill & J. 
143; Tessier v. Wyse, 3 Bland 28. 


Mass.—Loring v. Wilson, 54 N.E. 
502, 174 Mass. 132; Nash v. Cutler, 
19 Pick. 67. 


Mich.—Fecht v. Heuze, 127 N.W. 
26, 162 Mich. 52; Smith v. Jackman, 
T3INUW. 228. 125 Mich. 192%. Thurber 
v. Battey, 63 N.W. 995, 105 Mich. 718. 


Miss.—Carroll v. Botsai, 5 So. 823, 
65 Miss. 350; Tigner v. McGehee, 60 
Miss. 185; Knotts v. Bailey, 54 Miss. 
235, 28 Am.R. 348. 


Mo.—Gammon v. McDowell, 298 S. 
W. 34, 317 Mo. 1336; McQueen v. 
Lilly, 31 S.W. 1043, 131 Mo. 9. 


N.H.—Hoyt v. Hoyt, 45 A. 138, 69 
N. He 303: 


N..J.—Price v. Price, 29 A. 679, 52 N. 
J.Eq. 326; American Dramatic Fund 
Assoc. v. Lett, 6 A. 280, 42 N.J.Eq. 
43; .Tichenor v. Tichenor, 2 A. 778, 41 
N.J.Eq. 39; Brands v. Hartung, 38 N. 
J.Eq. 42; Leigh v. Savidge, 14 N.J.Eq. 
124. 


N.Y.—Carley v. Harper, 114 N.E. 
251, 219 N.Y. 295; Ely v. Megie, 113 
N.E. 800, 219 N.Y. 112; Hogan v. Kav- 
anaugh, 34 N.E. 292, 138 N.Y. 417; 
Clift v. Moses, 22 N.E. 393, 116 N.Y. 
144; Chamberlain v. Taylor, 11 N.E, 
625, 105 N.Y. 185; McCorn v. McCorn, 
3 N.E. 480, 100 N.Y. 511 [aff 30 Hun 
171]; Wiltsie v. Shaw, 3 N.H. 331, 
100 N.Y. 191 [aff 29 Hun 195]; Scott 
vi Stebbins; 91 N-Y¥.; 6055 > Taylor v: 
Dodd, 58 N.Y. 385; Reynolds v. Reyn- 
olds, 16 N.Y. 257; In re Sargent’s Es- 
tate, 214 N.Y.S. 479, 215 App.Div. 639 
[aff 211 N.Y.S. 778, 125 Mise. 498]; 
Bartholomew v. Merriam, 55 Hun 280; 
Smith v. Atherton, 7 N.Y.S. 300, 54 
Hun 172; Hall v. Thompson, 23 Hun 
334; In re Lilienthal’s Hstate, 246 
N.Y.S. 459, 139 Misc. 235; In re Vert’s 
Will, 214 N.Y.S. 145, 126 Misc. 220; 


[69 C.J.] 1169 


charged with the payment of legacies,* unless an in- 
tention, on the part of the testator, to ereate such a 
charge, is either expressly declared or can be fairly 
and satisfactorily inferred from the terms or provi- 
sions of the will,° as construed in accordance with 


In re Mould’s Will, 190 N.Y.S. 439, 117 
Mise. 1; Beebe v. Lockwood, 170 N.Y. 
S. 1036, 103 Misc. 336; In re Knapp, 
155 N.Y.S. 266, 91 Mise. 391, 15 Mills 
Surr. 199; Kinkele vy. Wilson, 9 Misc. 
Bee Manson v. Manson, 8 Abb.N.Cas. 


N.C.—Misenheimer v. Bost, 11 S.E. 
279, 106° N.C. 10. 


ie cos v. Simpson, 4 Ohio St. 
Bs 


Pa.—Duvall's Estate, 23 A. 231, ae 
Pa tes Danforth’s Appeal, 15) A. 
121 Pa. 359; Penny’s Appeal, 109 Be 
Bp e Shupp v. Gaylord, 103 Pa. 319; 
Baker’s Appeal, 59 Pa. 313; Truby’s 
Appeal, 11 A. 567; Montgomery v. 
McElroy, 3 Watts & S. 370; Tucker v. 
Hassenclever, 3 Yeates 298; Tillia’s 
Estate, 2 Pa.Dist.&Co. 274; Gibbons’s 
Estate, 23 Pa.Dist. 441; Malone v. 
Mounts, 34 Pa.Co. 446; Monro’s Es- 
tate, 9 Phila. 309, 29 Leg.Int. 332. 


eae don v. Ducker, 3 S.E. 465, 
2 eSCs 


a ae Vi Coctrell; 
734, 141 Tenn. 169. 


Tex.—Smith v. Cairns, 51 S.W. 498, 
92 Tex. 667; Haldeman v. Openheim- 
er, (Civ.App.) 119 S.W. 1158 [mod on 
oTel, grounds 126 S.W. 566, 103 Tex. 
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Va.—Whitehurst v. White, 169 S.E. 
724; Neblett v. Smith, 128 S.E. 247, 
142 Va. 840; Marcy v. Graham, 128 
S.E. 550, 142 Va. 285; Everett v. First 
Nat. Bank, 128 S.H. 450, 142 Va. 149; 
Clarke v. Buck, 1 Leigh (28 Va.) 487; 
Dowman v. Rust, 6 Rand. (27 Va.) 
587; Lewis v. Thornton, 6 Munf, (20 
Va.) 87; Foster v. Crenshaw, 3 Munf. 
(17 Va.) 514. 


W.Va.—Henderson y. Potters Or- 
phan Home, 127 S.E. 725, 99 W.Va. 
46; Hogg v. Browning, 34 S.E. 754, 
47 W.Va. 22; Couch v. Eastham, 29 W. 
AS 784; Read v. Cather, 18 W.Va. 


Eng.—Wybrants v. Maffett, 17 L.R. 
Ir. 229; James v. Jones, 9 L.R. Ir. 
489; Miles v. Leigh, 1 Atk. 573, 26 Re- 
print 360; Hone v. Medcraft, 1 Bro. 
Ch. 261, 28 Reprint 1116; In re Baw- 
den, [1894] 1 Ch. 693; Sherratt v. 
Sherratt, Coop. t. Brough. 35, 47 Re- 
print 13; Nickisson v. Cockill, 3 De 
G.J.&S. 622, 68 Eng.Ch. 622, 46 Re- 
print 778; Seal v. Tichener, 1 Dick. 
444, 21 Reprint 342; Westcott v. Cul- 
liford, 3 Hare 265, 25 Eng.Ch. 265, 67 


Reprint 382; Smith v. Butler, 7 Ir. 
Eq. 467; Gough v. Andrews, 8 Jur. 
805; Lee v. Rutley, 1 Jur. 493; Hens- 


man “vy. Kryer, 37 .J.Ch.. 97 [rev 12 
Jur.N.S. 681]; Pawlet v. Parry, Prec. 
Ch. 449, 24 Reprint 200; Jones v. Sel- 
by, Prec.Ch. 288, 24 Reprint 138; Da- 
vis v. Gardiner, 2 P.Wms. 187, 24 Re- 
print 693; In re Williams, 13 Reports 
316; Graves v. Graves, 8 Sim. 43, 8 
Eng.Ch. 43, 59 Reprint 18; Freeman 
v. Simpson, 6 Sim. 75, 9 Eng.Ch. 75, 58 
Reprint 523; Kightley v. Kightley, 2 
Ves.Jr. 328, 30 Reprint 656; Compton 
v. Oxenden, 2 Ves.Jr. 261, 30 Reprint 
624; Rich v. Whitfield, 14 Wkly.Rep. 
907; Shipperdson vy. Tower, 1 Y.&Coll. 
441, 20 Eng.Ch. 441, 62 Reprint 961. 


Ont.—Robson v. Jardine, 22 Grant 
Ch. 420. 

fa] Tlustration.—Where, after be- 
queathing certain pecuniary legacies 
to his daughters, the testator direct- 
ed that his son A was “to hold the 
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the general rules of construction,® in connection with, 
in case of ambiguity, the surrounding circumstanc- 
es.’ It is not necessary that the legacy be formally 
made a charge eo nomine on the real estate,® but, if 
created by implication, the intention so to charge 
must clearly appear or be clearly and satisfactorily 
deducible from the language and dispositions of the 
will;® or, as otherwise expressed, the intention so 
to charge is sufficient if it appears by fair?® or nec- 
essary?! implication, or by any words that reasonably 
indicate such an intention.1? Such an intention will 
not be inferred from the mere fact of giving the leg- 
acies.15 


Charges of debt and of legacies distinguished. 
There has always existed a marked distinction be- 
tween a charge on the realty for the payment of debts 
and one for the payment of legacies; as to the for- 
mer, the courts may act on slight implication and on 
moral principle to uphold the charge,14 but as to leg- 
acies there must be a clear manifest intention that 
the devisee or heir should take subject to the lega- 


farm, and have sufficient time to pay 
off the legacies,’”’ and then bequeathed 
a pecuniary legacy to another son B, 
all the legacies were chargeable on 
the real estate devised to A, and were 
to be paid, pari passu, out of the pro- 445 
ceeds of the sale thereof. Usilton v. 
Usilton, 3 Md.Ch. 36. 


[b] Contrary intention.—General 
legacies are not a charge by implica- 
tion if the testator evinces a contrary 
intention. Fisher’s Estate, 6 Pa.Dist. 
341, 19 Pa.Co. 575. 


6. See supra §§ 1117-1171. 
7. See infra §§ 2487-2494. 


8. Iil.—wWinegfield v. Edwards, 115 
N.E. 199, 277 Ill. 176; Sullivan v. Sul- 
livan, 242 Ill.App. 501; Schmidt v. 
Schmidt, 211 Tll.App. 409. 


Mich.—Smith v. Jackman, 73 N.W. 
228, 115 Mich. 192. 


N.Y.—Dunham v. Deraismes, 58 N. 
EB. 789, 165 N.Y. 65; In re Lockwood's 
Estate, 167 N.Y.S. 457, 101 Mise. 177. 


Pa.—Dickerman v. Eddinger, 32 A. 
41, 168 Pa. 240; Sharp’s Hstate, 7 Pa. 
Super. 372. 


2 Johns.Ch. 
Tuck.Surr. 49. 


dorn’s Appeal, 
sino’s Estate, 


tate, 
2 Pa.Dist. 459. 
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In re Lockwood’s Estate, 
457, 101 Misc. 177; 
623; 


Lupton v. Lupton, 


Ohio.—Clyde v. Simpson, 4 Ohio St. 


Pa.—Okeson’s Appeal, 
Wright’s Appeal, 12 Pa. 256; 
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Ross’ Estate, 18 Pa.Dist. 947; 
v. Ryder, 16 Pa.Dist. 770; 
10 Pa.Dist. 712; 


S.C.—Kirkpatrick v. Chesnut, 5 S. 
Tenn.—Evans v. Beaumont, 16 Lea 


Tex.—Arnold v. Dean, 61 Tex. 249. 
Va.—Lee v. Lee, 14 S.E. 534, 88 Va. 


Eng.—In re Morgan, 
222; Greville v. Browne, 7 H.L.Cas. 


And see cases supra note 5. 
Blending realty and personalty 


1 aS 
on Oa 


cies;1® and consequently words that would indicate 
an intention to charge a debt on the real estate might 
not convey any such intention as to a legacy.® 


That some legacies are expressly charged on land 
does not prevent a construction of the will as charg- 
ing other legacies thereon by implication,’ although 
it affords ground for inferring that the testator did 
not intend to charge the other legacies on the land.*® 


[§ 2487] (b) Facts and Circumstances Affecting 
Intention or Charge!®—aa. Extrinsic Circumstances 
in General. While the intention of a testator to 
charge legacies on his real property need not be ex- 
pressed in the will, but may be implied from all the 
provisions of the will taken together,?° the language 
of the will itself is the basis of the inquiry,?! and 
such intention cannot be inferred from circumstances 
altogether extrinsic to the will, and, therefore, in the 
absence of ambiguity, evidence aliunde cannot be 
considered to show the testator’s intention to make 
legacies a charge on the real estate.2”_ Where, how- 
167 N.Y.S.| [rev 7 Hun 117]. 

14. See infra §§ 2573-2580. 


15. “Swift v. Edson, 5 ‘Conn. 531; 
Clyde v. Simpson, 4 Ohio St. 445. 


16. Clift v. Moses, 22 N.E. 393, 116 
N.Y. 144. 

[a] In Maryland it has been said 
“that words which charge debts upon 


Gerken’s Estate, 


59 Pa. 99; 
Hacka- 


86; Lagomar- 


3 Pa.Dist.&Co. 409;|the realty, will have the same effect 
Martin|as to legacies.” Ogle v. Tayloe, 49 

Root’s Es- | Md. 158, 175. 
Steel’s Hstate,| 47, weLanahan v. McLanahan, 1 


Penr.&W. (Pa.) 96, 21 Am.D. 363; Da= 
vis v. Davis, 123 S.E. 538, 188 Va. 682. 


18. Alderman y. Dystrup, 215 Ill. 
App. 421 [aff 127 N.E. -707,) 293 DIK 
504]. 

19. Particular circumstances see 
infra §§ 2488-2494, 

20. See supra § 2486. 


Sosy seCh. n re Temple’s Estate, 245 S. 


aha L 
W. 633, 211 Mo.App. 71. 


22. U.S.—Wright  v. 


Denn, 10 
Wheat. 204, 6 L.Ed. 303. 


N.E. 
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Eng.—Cary v. Cary, 2 Sch.&Lef. 1738. 

[a] “There is no specific language 
necessary to be used in a will in or- 
der to create a charge upon real es- 
tate.” Sullivan v. Sullivan, 242 Il. 
App. 501, 505. 


[b] “No form of words is neces- 
sary to produce the effect; and, where 
the intent is manifest, courts are 
bound to carry it into execution.” 
Ripple v. Ripple, 1 Rawle (Pa.) 386, 
390. 

9. U.S.—Wright v. Denn, 10 Wheat. 
204. 

Ill.—Heslop v. Gatton, 71 Ill. 528; 
Schmidt v. Schmidt, 211 Ill.App. 409. 


Mo.—McQueen v. Lilly, 31 S.W. 
1043, 131 Mo. 9. 


N.J.—Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190; Van Winkle v. Van 
Houten, 3 N.J.Eq. 172. 


N.Y.—Carley v. Harper, 114 N.E. 
Qhly eo) NwYs 2290; “Hoyt 'val Hoyt, .8b 
Le Fevre 


Nuy. 142: [aff 17 Hun/192]; 
v. Toole, 84 N.Y. 95; Youngs v. 
Youngs, 92 N.Y.S. 546, 102 App.Div. 
448, 452; Thorp v. Munro, 47 Hun 246; 
In re Disbrow’s Estate, 261 N.Y.S. 
635, 145 Misc. 584; In re Brewster’s 
Estate, 260 N.Y.S. 588, 144 Misc. 888; 


and in a subsequent part of the will 
giving a legacy by implication charg- 


es its payment on the land. Ross’ 
Estate, 18 Pa.Dist. 947. 
10. Gorman v. McDonnell, 28 So. 


964, 127 Ala. 549; 
69 Ala. 273. 


[a] Plain implication.—Walters v. 
Steele, 11 Pa.Super. 303. 


[b] Implication too plain to be mis- 
taken.—Kirkpatrick v. Chesnut, 5 S. 
Cc. 216. 


11. Ill.—Alderman v. Dystrup, 215 
Tees 421 [aff 127 N.E. 707, 293 Ill. 
oO . 


Sistrurnk v. Ware, 


Mich.—Fecht’ v. Henze, 
26, 162 Mich. 52. 


N.Y.—In re Burden’s Estate, 177 N. 
Y.S. 748, 107 Misc. 416. 


Pa.—In re Gruner’s Estate, 112 A. 
753, 269 Pa. 573; Lagomarsino’s Es- 
tate, 3 Pa.Dist.&Co. 409; Nathan’s Es- 
tate, 16 Pa.Co. 223. 


Tex.—Haldeman v. Openheimer, 
(Civ.App.) 119 S.W. 1158 [rev on other 
grounds 126 S.W. 566, 103 Tex. 275]. 
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12. Sullivan y. Sullivan, 242 Tl. 
App. 501. 
13. Bevan v. Cooper, 72 N.Y. 317 


Ill—Wentworth y. Read, 46 
777, 166 Ill. 139 [aff 61 Tll.App. 539]; 
Heslop y. Gatton, 71 Ill. 528. 


Towa.—Morey vy. 84 N.W. 


1039, 113 Iowa 152. 


Kan.—Warlick v. Boone, 242 P. 135, 
120 Kan. 148. 


N.J.—Taylor v. 
91. 


N.Y.—Fries v. Osborn, 82 N.E. 716, 
190 N.Y. 35, 19 L.R.A.N.S. 457. 


Pa.—Duvall’s Estate, 146 Pa. 176, 
23 A. 2381. 


{a] Thus, where the will contains 
no provision which disposes of, or in 
any way deuls with, the real estate, 
an intention to charge it with the pay- 
ment of legacies, provided for by a 
mere naked provision in the will, 
cannot be imputed to a testator by 
parol extrinsic testimony tending to 
establish such intention. Fries v. 
Osborn, 82 N.E. 716, 190 N.Y. 35, 19 
L.R.A.N.S. 457. 


[b] Proximity of execution of will 
and death.—Any inference that the 
testator intended to charge general 
legacies on realty arising from a 
proximity in point of time from the 
testator’s death to the execution of 
the will cannot be applied, since infer- 


Morey, 


Tolen, 38 N.J.Eq. 


Fcr later cases, developments and changes in the law see Annotations, same title and section number. 
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-§§ 2487-2489] 


ever, the testator has not explicitly charged his land 
with the payment of legacies, and there is an am- 
biguity in the will in regard to a charge thereon, ex- 
trinsic circumstances, existing at the time the will 
was executed, and which aid in the interpretation 
of the language of the will and which help to dis- 
close the testator’s actual intention, may be consid- 
ered, in connection with the language of the will, in 
determining whether legacies are a charge on the 
real estate.?* Circumstances occurring subsequent to 
the execution of’a will cannot be resorted to for such 
purpose.?* 


[§ 2488] bb. Condition of Estate; Sufficiency of 
Personalty—(aa) In General. Where the personal 
estate is the primary fund for the payment of lega- 
cies,”> real estate as a secondary fund may be charg- 
ed with such payment only where the personal es- 
tate applicable thereto is insufficient or has become 
exhausted ;?® and, where personal estate is not only 
the primary, but the sole, fund for the payment of 
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legacies,?7 unless made so by the testator, the real 
estate is not chargeable with their payment, in case 
of a deficiency of the personal estate.?§ 


[§ 2489] (bb) At Time of Execution of Will. To 
determine whether general legacies expressed in or- 
dinary terms are a charge on real estate, the amount 
and value of real and personal property at the time 
the will was executed may be considered,?° and the 
amount of personal property on hand at that time, as 
whether it was sufficient to pay in full or in part the 
lecacies therein expressed, is a dominating factor.®° 
Accordingly, although it has been held that the mere 
fact that the personal estate, at the time the will was 
executed, was insufficient to discharge debts and lega- 
cies, as known to the testator, is insufficient to charge 
legacies even on undisposed of real estate,*1 as a gen- 
eral rule the fact of such known insufficiency of per- 
sonalty may be considered as showing an intention by 
implication to charge the legacies on the real estate,** 


27. See supra § 2484. 


ences do not run backward. In re 
Tuozzolo’s Will, 259 N.Y.S. 542, 145 


Misc. 485. 

23. Del.—Ferris v. Ferris, 98 A. 
215, 11 Del.Ch. 171. 

nd.—Duncan v. Wallace, 16 N.E. 


i 
137, 114 Ind. 169. 


Miss.—Stewart v. Robinson, 31 So. 
903, 80 Miss. 290, 92 Am.S.R. 603. 


Mo.—In re Temple’s Estate, 
S.W. 633, 211 Mo.App. 71. 


N.J.—Van Winkle vy. Van Houten, 3 
N.J.Eq. 172. 


N.Y.—Carley v. Harper, 114 N.E. 
351, 219 N.Y. 295 [rearg den 114 N.E. 
1062, 219 N.Y. 654]; Ely v. Megie, 113 
N.E. 800, 219 N.Y. 112 [rearg den 114 
INGELOeLOOO; GLO LINDY. Oot Ls —kGwalt) V. 
Teller, 80 N.E. 376, 188 N.Y. 25; Mc- 
Manus v. McManus, 72 N.E. 235, 179 
N.Y. 338; McCorn v. McCorn, 3 N.E. 
480, 100 N.Y. 511 [aff 30 Hun 171]; 
Hoyt v. Hoyt, 85 N.Y. 142 [aff 17 Hun 
192]; Kalbfleisch v. Kalbfleisch, 67 N. 
Y. 354; McGoldrick v. Bodkin, 125 N.Y. 
S) 101, 140 App.Div.196; In re Vert's 
Will, 214 N.Y.S. 145, 126 Misc. 220; 
In re McArdle’s Will, 203 N.Y.S. 177, 
122 Misc. 483; In re Armeny, 199 N.Y. 
S. 797, 120 Misc. 505;, In re Weber’s 
Estate, 194 N.Y.S. 336, 118 Misc. 653; 
In re Burden’s Estate, 177 N.Y.S. 748, 
107 Misc. 416; Beebe v. Lockwood, 170 
N.Y.S. 1036, 103° Mise. 336; -In ‘re 
Lockwood’s Estate, 167 N.Y.S. 457, 
101 Misc. 177; In re Knapp, 155 N.Y.S. 
266, 91 Mise. 391, 15 Mills Surr. 199. 


Pa.—In re Gruner’s Estate, 112 A. 
753, 269 Pa. 573 [aff 29 Pa.Dist. 1095]. 


Eng.—Webb v. Webb, Barn. Ch. 86, 
27 Reprint 565; Elliot v. Hancock, 2 
Vern.Ch. 143, 23 Reprint 699; Lypet 
v. Carter, 1 Ves. 499, 27 Reprint 1166. 


[a] “Circumstances surrounding a 
testator at the time of the execution 
of his will may be given in evidence 
so that the court may see the facts as 
he saw them, and thus arrive at his 
intention, where the language alone is 
of doubtful import. The matter to 
be determined in the construction of 
a will is what did the testator intend 
at the time of its execution? And 
when that intention is ascertained, it 
must have effect, if not in conflict 
with any law. Clearly, circumstances 
occurring long after the execution of 
a will could not have been within the 
contemplation of the testator, and 
could, therefore, throw no light upon 
the meaning of language which he 
then used.” Morris v. Sickly, 31 N.E. 
332, 133 N.Y. 456, 458 [mod 33 N.E. 
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373, 187 N.Y. 604]. 


[b] Character of estate.—Extrin- 
Sic evidence is admissible to show 
the character of the estate of the tes- 
tator at the time of making the will, 
on the issue whether a will intends to 
charge land with legacies. Ferris v. 
Herris, 98 A. 215, 12) Del'Ch. 171. 


[ec] Failure expressly to charge.— 
Failure of a will drawn by a compe- 
tent lawyer expressly to charge lega- 
cies on real estate is a circumstance 
for consideration in determining 
whether the testator intended that 
legacies should be so charged. In re 
Brewster’s Estate, 260 N.Y.S. 588, 144 
Misc. 888. 


24 Morris v. Sickly, 31 N.E. 332, 
133 N.Y. 456; In re Lummis, 166 N.Y. 
S. $36, 101 Misc. 258; Ingersoll v. In- 
gersoll, 142 N.Y.S. 218, 80 Misc. 301; 
Van Gillurve v. Becker, 106 N.Y.S. 
1080, 56 Mise. 159. 


25. See supra § 2484. 


26. Ala.—Jackson y. Lane, 105: So. 
223, 218 Ala. 344. 


Conn.—Stearns y, Stearns, 130 A. 
112, 103 Conn. 213. 


Del.—Morgan v. Morgan, 123 A. 185, 
14 Del.Ch. 171. 


Hawaii.—In re Rowat’s Estate, 31 
Hawaii 92. 


N.J.—Application of Smith, 118 A. 
271, 94 N.J.Eq. 1; White River Vil- 
lage Congregational Church v. Bene- 
diet, 44 A. 878, 59 N.J.Eq. 136 [aff 48 
A. 1117, 62 N.J.Eq. 812]. 


Pa.—Breden v. Gilliland, 67 Pa. 34; 
Shoffstahl’s Estate, 4 Pa.Dist.&Co. 
49; Geist’s Estate, 16 Pa.Dist. 331. 


Va.—Broaddus v. Broaddus, 130 S. 
E. 794, 144 Va. 727. 


[a] Thus on an insufficiency of 
personal property to meet charges 
against it, legatees have a claim 
against realty for the balance due 
them. Broaddus v. Broaddus, 130 S. 
BE. 794, 144 Va. 727. 


[b] Real estate not devised to be 
sold for payment of debts and charges 
against it can only be subjected in 
invitum in equity after personalty is 
exhausted at suit of creditors or lega- 
tees. Broaddus vy. Broaddus, 130 S.E. 
794, 144 Va. 727. 


{e] Tack of proof that the per- 
sonal estate is insufficient to pay the 
legacy will defeat a clause that the 
legacy is a charge on the land. Ma- 
gee’s Estate, 11 Pa.Co, 559. 


2%. Duncan v. Wallace, 16 N.E. 
137, 114 Ind. 169; Massaker v. Mas- 
saker, 13 N.J.HWq. 264; Todd v. McFall, 
32 S.H. 472, 96 Va. 754. 


[a] Tllustration—Where the tes- 
tator by the first clause of his will be- 
queathed one thousand dollars to each 
of certain relatives, by the second 
clause he gave his wife and his foster 
daughter all the residue of his es- 
tate, share and share alike, and his 
personal property was insufficient to 
pay the pecuniary legacies, the will 
did not indicate an intent to charge 
the real estate so devised with the 
payment of such legacies, which were 
thereupon payable pro tanto only out 
of the personal property. Armentrout 
v. Armentrout’s Legatees, 69 S.E. 333, 
111 Va. 348. 


29. Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190; In re Gaffney’s Will, 
WLOSRN Yee (00, LOSS Mise. 3 Sicaeinene 
O’Donnell, 164 N.Y.S. 932. 


{a] Thus, where it is claimed that 
legacies are a charge on real estate, 
the parties may show the amount 
of the testator’s personal property at 
the time he made his will for the pur- 
pose of disclosing what relation such 
personal estate then bore in value to 
his real estate to throw some light on 
his probable intention. Weber v. Bar- 
don, 111 A. 649, 92 N.J.Eq. 190. 


90. McGoldrick v. Bodkin, 125 N. 
ViS. 1015, 140" App. Div. 1965 dine re 
Brewster’s Estate, 260 N.Y.S. 588, 144 
Misc. 888; In re Lummis, 166 N.Y.S. 
936, 101 Misc. 258. 


31. Wentworth v. Read, 61 Iil.App. 
539 [aff 46 N.E. 777, 166 Ill. 139]; 
Morey v. Morey, 84 N.W. 1039, 113 
Iowa 152; Turner v. Gibb, 22 A. 580, 
48 N.J.Eq. 526; Taylor v. Tolen, 38 
N.J.Eq. 91; Johnson v. Poulson, 32 N. 
J.Eq. 390; Leigh v. Savidge, 14 N.J. 
Eq. 124; In re Heathcote, 58 A. 888, 
209 Pa. 522; Duvall’s Estate, 28 A. 
231, 146)Pa. 176: 


[a] Rule not adopted.—The rule 
that, where a testator has no person- 
alty at the time of making his will, 
or where he so disposes of it that it 
cannot be made available for the pay- 
ment of legacies, it will be presumed 
that he intended to charge the lega- 
cies on his real estate has not been 
adopted in Illinois. Haynes v. Mc- 
Donald, 96 N.E. 823, 252 Ill. 236. 


32. Ala.—Gorman vy. McDonnell, 28 
So. 964, 127 Ala. 549. 


Conn.—Cunningham v, Cunningham, 
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although it has been specifically devised ;?* and this 
rule applies notwithstanding a provision for the 
abatement of certain legacies pro tanto or in toto, if 
the testator’s “personal estate” proves insufficient 
to pay all legacies, where it appears that the words 
‘Hersonal estate” were not used as synonymous with 
“nersonalty,” but as indicating the testator’s entire 
Such a state of facts raises a presumption 
that the testator intended the legacies to be paid out 
of the real estate, so far as the personalty would be 
deficient,*® particularly where there was’ a marked 
deficiency of personalty,?® or where the testator had 
and the condition of the 


estate.*4 


no personal property ;°7 


43 A. 1046, 72 Conn. 253. 


D.C.—O’Brien y. Dougherty, 1 App. 
D.C. 148. 


Ind.— Duncan v. Wallace, 
Asi bl 4nd) 169. 


Mass.—Wissell v. Schillinger, 71 N. 
EB. 300, 186 Mass. 180; Thayer v. Fin- 
negan, 134 Mass. 62, 45 Am.R. 285. 


Mich.—Fecht v. Henze, 127 N.W. 
26, 162 Mich. 52. 


Miss.—Stewart v. Robinson, 31 So. 
903, 80 Miss. 290, 92 Am.S.R. 604. 


Mo.—Clotilde v. Lutz, 57 S.W. 1018, 
157 Mo. 439, 50 L.R.A. 847; Beck v. 
Kallmeyer, 42 Mo.App. 563. 


N.J.—Lord v. Simonson, 42 A. 741; 
Pricey. Price, 29 A. 679, 52° N.S. Hq’ 
326; Turner v. Gibb, 22 A. 580, 48 N. 
J.Hq. 526; Dey v. Dey, 19 N.J.Ea. 1387. 


N.Y.—Ely v. Megie, 113 N.E. 800, 
219 N.Y. 122 [rearg den 114 N.E. 1066, 
219 N.Y. 597]; Irwin v. Teller, 80 N. 
HB. 376, 188 N.Y. 25; McManus v. Mc- 
Maniusiel2n NH 235) l(9e INS 33.8% 
Briggs v. Carroll, 22 N.E. 1054, 117 N. 
Y. 288; McCorn v. McCorn, 3 N.E. 480, 
100 N.Y. 511 [aff 30 Hun 171]; Wilt- 
Sie v. Shaw, 3 N.E. 331, 100 N.Y. 191 
[aff 29 Hun 195]; Hoyt v. Hoyt, 85 
N.Y. 142 [aff 17 Hun 192]; Stewart 
v. Crysler, 65 N.Y.S. 483, 52 App.Div. 
597; Matter of Ryder, 58 N.Y.S. 635, 
41 App.Div. 247; Burns v. Allen, 35 N. 
Y.S. 342, 89 Hun 552 [aff 49 N.E. 1094, 
154 N.Y.’ 541); Matter, of James, 30 
N.Y.S. 1,:80 Hun 371; American Bap- 
tist Home Mission Soc. v. Foote, 5 N. 
Y:S. 236, 52 Hun 307; In re Rodgers’ 
Estate, 264 N.Y.S. 624, 147 Misc. 344; 
In re Tuozzolo’s Will, 259 N.Y.S. 542, 
145 Mise. 485; Brennan v. Brennan, 
127 N.Y.S. 420; Mattér of Hedger, 6 N. 
Y.S. 769, 1-Conn.Surr. 524; Manson v. 
Manson, 8 Abb.N.Cas. 123; Matter of 
Pettit, 6 Dem.Surr. 391. 2 


Ohio.—Townsend vy. Townsend, 25 
Ohio St. 477; Dean v. Loewenstein, 6 
Ohio Cir.Ct. 587,°3 Ohio Cir.Dec. 597. 


Pa.—Dickerman vy. Eddinger, 32 A. 
41, 168 Pa. 240;. Nichols v. Postle- 
thwaite, 2 Dall. 131. 


16 N.E. 


. 


S.cC.—Jaudon v. Ducker, 3 S.E. 465, 
27, S:C. 295; Laurens iv. Read, 35 S. 
C.EKq. 245. 


Tenn.—Cole v. Proctor, (Ch.A.) 54 
S.W. 674. 


Tex.—Ellet v. McCord, 
41 S.W.(2d) 110. 


Va.—Everett v. First Nat. Bank of 
Alexandria, 128 S.E. 450, 142 Va. 149; 
Clarke v. Buck, 1 Leigh (28 Va.) 487; 
Downman y. Rust, 6 Rand. (27 Va.) 
587; Trent v. Trent, Gilmer (21 Va.) 
174, 9 Am.D. 594. 


W.Va.—Hogg v. Browning, 34 S.E. 
7154, 47 W.Va. 22; Bird v. Stout, 20 
S.E. 852, 40 W.Va. 43. 


Eng.—Bray v. Stevens, 


(Civ. App.) 


12 Ch.D. 
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death.#° 


162; Minor v. Wicksteed, 8 Bro.Ch. 
627, 29 Reprint 736; Trent v. Trent, 
1 Dow 102, 3 Reprint 637. 


Ont.—Totten yv. Totten, 20 Ont. 505. 


[a] Illustrations.—(1) Where the 
testator, aman of large affairs having 
practically no debts and knowing the 
respective values of his real and per- 
sonal estate, gives legacies largely 
exceeding his personal property and 
specifically devising only a small por- 
tion of his realty, the legacies are 
chargeable on the realty not specifi- 
cally devised. Ely v. Megie, 113 N.E. 
800, 219 N.Y. 112. (2) Where the tes- 
tator’s liabilities did not increase and 
the amount and character of his es- 
tate were not changed after the exe- 
cution of the will, and at his death 
his debts exceeded his personalty, and 
the facts that certain legacies could 
not be paid without resorting to the 
real estate must have been evident to 
the testator at the date of his will 
and at all times thereafter, the lega- 
cies in quéstion are a charge on the 
realty. Fraser v. United Presby- 
terian Church, 26 N.E. 1034, 124 N.Y. 
479. (3) The fact that the financial 
condition of the testator at the time 
that the will was made was such that, 
if all his debts had been paid, his 
personalty would have been insuffi- 
cient to pay any part of legacies to 
his wife and children, and that this 
must have been known to the testator, 
that the will contained a power of 
sale, and that it mingled the real and 
personal property in the residuary 
clause, justifies a finding that the tes- 
tator intended the legacies to be a 
charge on the real estate. In re Arm- 
eny, 199 N.Y.S. 797, 120 Misc. 505. 
(4) An intention to charge legacies of 
twenty-three thousand dollars, chief- 
ly to his wife, on real estate, is clear 
where the testator had a large amount 
of real estate; scarcely any personal- 
ty, and was considerably indebted. 
Everett v. First Nat. Bank of Alexan- 
dria, 128 S.H. 450, 142 Va. 149. (5) Evi- 
dence that the testatrix kept the prin- 
cipal estate invested in realty and did 
not have sufficient personalty to dis- 
charge pecuniary legacies and did not 
specifically devise realty showed an 
intention to charge realty with pecun- 
iary legacies. Ellet v. McCord, (Tex. 
Civ.App.) 41 S.W.(2d) 110. 


[b] Rule applied.—Proof that at 
the time of execuling the will all of 
the personal estate of the testator 
was in the form of money deposited in 
bank in his name as trustee for dif- 
ferent beneficiaries bears on the ques- 
tion whether at the time of making 
the will be intended that his provision 
for his wife and daughter should be- 
come effective by applying his real 
estate to their payment. McManus 
v. McManus, 72 N.E. 2385, 179 N.Y. 
338. 


33. Stuart v. Robinson, 31 So. 903, 
80 Miss. 290, 92 Am.S.R. 603; 


<e 


[§ 2489 


testator’s estate as he knew or believed it to be at 
the time he made his will may reveal a deficiency of 
personal property so great and so obvious as to pre- 
elude any possible inference other than that he in- 
tended to charge the legacies on the real estate.*s 
Such an implication or presumption, however, is not 
absolute,?® and an intention to charge the land will 
not be inferred from such disparity, even though se- 
rious, if the testator might have been unconscious 
of its existence, mistaken in judgment as to the value 
of his personal property, or in reasonable expecta- 
tion of increasing his personal estate before his 


Tuozzolo’s Will, 259 N.Y.S. 542, 145 
Misc. 485; Davis v. Davis, 123 S.B, 
538, 188 Va. 682. But see Petition of 
Jamieson, 28 A. 3338, 18 R.I. 385 (where 
evidence that the testator thought 
personal estate amply sufficient). 


fa] Thus (1) on proof that the 
testatrix possessed no personalty, at 
the time of execution of the will, 
from which to satisfy general lega- 
cies, and knew such fact, general 
legacies become chargeable on devis- 
es. In re Tuozzolo’s Will, 259° NoY. 
S. 542, 145 Mise. 485. (2) Where a 
testatrix, while on her deathbed, 
knowing that she had and would leave 
neither personal property nor mon- 
ey, executed her will, bequeathing a 
pecuniary legacy, and died two days 
afterward, leaving only valuable 
real estate, the legacy will be a charge 
on the land, although that be specifi- 
cally devised. Stuart v. Robinson, 31 
So. 903, 80 Miss. 290, 297, 92 Am.S.R. 
603 (where the court said: “It can- 
not be supposed that, on her death- 
bed, only two days before she ceased 
to breathe, she had the purpose to 
perpetrate a ghastly joke’). (3) A 
will by which the testator bequeath- 
ed to his wife a sum in full of all her 
claims against his estate, which his 
personal estate was inadequate to pay, 
does not indicate an intention by the 
testator not to charge such legacy 
on land otherwise devised, although 
other legacies were so charged spe- 
cifically. Davis v. Davis, 128 S.E. 538, 
138 Va. 682. 

Legacies as charge on land specifi- 
cally devised generally see infra §§ 
2504-2508. 

34. Ely v. Megie, 118 N.E. 809, 219 
ING We to 2 


Abatement for insufficiency of per- 
sonalty generally see supra § 2180. 


35.. In re Lilienthal’s Estate, 246 
N.Y.S. 459, 139 Mise. 235; In re O’Don- 
nell, 164 N.Y.S. 932. And see cases 


supra note 32. 


sé. In re McGowan’s Will 235 NVY. 
484, 134 Mise. 409 [aff 239 NVY.S. 

228 App.Div. 779 (aff 173 N.B, 
- 513)]; In re Miller, 22 


s7. Stuart v. Robinson, 31 So. 903, 
80 Miss. 290, 92 Am.S.R. 603; Clotilde 
v. Lutz, 57 S.W. 1018, 157 Mo. 439, 50 
L.R.A. 847. - 


38. Carley v. Harper, 114 N.E. 351, 
219 N.Y. 295; Briggs v. Carroll, 22 N. 
E. 1054, 117 N.Y. 288; In re Brewster's 
Estate, 260 N.Y.S. 588, 144 Mise. 888. 

$9. Brennan y. Brennan, 127 N.Y. 
S. 420. 

40. Hibler v. Hibler, 62 N.W. 361, 
104 Mich. 274, 280; Carley v. Harper, 
114 N.E. 351, 219 N.Y. 295; Briggs v. 


Carroll, 22 N.E. 1054, 117 N.Y. 288: 
Harvey v. Kennedy, 80 N.Y.S. 878, 81 


7_N. 
Y. 553] ; In re Mould’s Will, 190 N.Y.S. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2490-2491] 


[§ 2490] (cc) Insufficiency Occurring after Exe- 
cution of Will‘! The fact that the personal estate, 
at the time of the execution of the will, was sufficient 
to pay debts and legacies is a circumstance to show 
that the testator did not intend to charge the legacies 
on the real estate,** and in fact raises a presumption 
against such a charge,** particularly as to real es- 
tate which has been specifically devised;*# and the 
fact that the personalty subsequently fails or be- 
comes deficient is generally immaterial as a ground 
for charging the legacies on the real estate;#> and, 
where, in such a ease, certain legacies are to be paid 
in full, other legacies must be paid pro rata out of 
the remaining personalty which at the time of dis- 
tribution is insufficient to pay them all in full.4® Re- 
sort may be had, however, to realty as being charged 
with the payment of legacies, on a deficiency of per- 
sonalty, where it appears from the will as a whole, 
as construed in connection with surrounding circum- 
stances, that the testator intended that a legacy 
should be paid, regardless of the sufficiency of per- 
sonalty as the primary fund,** although the person- 
alty was sufficient at the time of the testator’s death, 
but became deficient by acts of waste by the execu- 


tor;4® or, where the real estate and personalty are . 
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blended in one mass, and legacies then bequeathed, 
the legacies become a charge on the real estate, if the 
personalty is insufficient.*® 


Bequest for funeral expenses. Inasmuch as funer- 
al expenses are preferred claims against decedent’s 
assets,°° a bequest of a reasonable amount for the 
eare of decedent’s cemetery plot as a part of the 
funeral expenses, and in view of a statutory provi- 
sion that real estate may be sold for funeral expens- 
es, may be paid from the proceeds of sale of realty, 
in the absence of personalty.®? 


[§ 2491] cc. Disposition of Personal Estate.®? 
The fact that the testator makes an absolute disposi- 
tion of all of his personal estate, thereby leaving no 
provision for the payment of legacies, is considered 
a material factor tending to show an intention to 
charge the legacies on the real estate undisposed of 
or passing under a residuary clause, as a different 
rule would attribute to the testator a purpose to make 
a gift in appearance and not in reality;°? and, in 
such a ease, the legacies being charged on the land by 
the will, the real estate is regarded as the primary 
fund for their payment.*# 


439, 117 Misc. 1; In re Espy’s Estate, 
56 A. 1005, 207 Pa. 459; Petition of 
Jamieson, 28 A. 333, 18 R.I. 385. 


[a] Tlustration.—Where the tes- 
tator owned two farms, the accumula- 
tions from which during the two 
years of his life after the making of 
the will would be sufficient to pay 
legacies charged on the real estate “to 
the end that they be paid,’ there was 
no intention shown exclusively to 
charge the legacies on the real estate. 
In re Marsh’s Hstate, 136 N.Y.S. 630, 
75 Mise. 587, 9 Mills Surr. 86. 


[b] Small and unexpected lack of 
personalty to pay legacies has no sig- 
nificance in determining the intention 
to charge realty. McCorn v. McCorn, 
3 N.E. 480, 100 N.Y. 511 [aff 30 Hun 
ole : 

‘41. Cross references: 


As affecting discharge of lien see in- 
fra § 2541. 


Land acquired after execution of will 


as subject to charge see infra § 
2510. 
Subsequent investment of personal- 


ty in realty see infra § 2492. 

42. U.S.—Pulliam v. Pulliam, 10 F. 
53. 

Conn.—Swift v. Edson, 5 Conn. 531. 


Ill.—Alderman v. Dystrup, 127 N.E. 
707, 293 Ill. 504 [aff 215 Ill.App. 421]. 


Mo.—Beck v: Kallmeyer, 42 Mo. 
App. 563. : 

N.H.—Hoyt v. Hoyt, 45 A. 136, 69 
N.H. 303. 

N.Y.—In re Vert’s Will, 214 N.Y.S. 
145, 126 Mise. 220. 


R.I.—Allen v. Mattison, 


43. Matter of Ryder, 58 N.Y.S. 635, 
41 App.Div. 247; Matter of James, 
30 N.Y.S. 1, 80 Hun 371; In re Stiles, 
120 N.Y.S. 714, 64 Misc. 658. 


44. Duncan v. Wallace, 16 N.E. 137, 
114 Ind. 169. 

Legacies as charge on land specifi- 
cally devised generally see infra §§ 
2504-2508. 

45. Ind.—Davidson v. Coon, 25 N. 
f. 601, 125 Ind. 497; Duncan v. Wal- 
lace, 16 N.E. 137, 114 Ind. 169. 


39 A. 241. 


N.H.—Hoyt v. Hoyt, 45 A. 138, 69 
N.H. 308. 5 


N.Y.—Morris v. Sickly, 31 N.E. 332, 
133 IN. Yi.0 456+ (Briges. vi ‘Carroll). 22 
INGE OS 4 ee lly IN yee 2 88 | Bevan: 
Cooper; .72, N- Yo 317; Purdy v. Purdy, 
57 N.Y.S. 166, 86 App.Div. 535; Burns 
v. Allen, °35 N.Y.S. 342, 89 Hun 5525 
In re Brewster's Estate, 260 N.Y.S. 
588, 144 Mise. 888. 


R.I.—Allen v. Mattison, 39 A. 241. 


Tex.—Moerlein v. Heyer, 97 S.W. 
1040, 100 Tex. 245 [aff (Civ.App.) 94 
S.W. 446]. 


46. In re Vert’s Will, 
145, 126 Misc. 220. 


47. In re Temple’s Estate, 245 S. 
W. 633, 211 Mo.App. 71; New Jersey 
Title Guarantee & Trust Co. v. Smith, 
108 A. 16, 90 N.J.Eq. 386; Seott v. 
Stebbins, 91 N.Y. 605 [aff 27 Hun 335]. 


[a] Tllustration.—Where a _ will 
evinces an intention on the part of 
the testator to make the shares of 
his sons equal, and this cannot be ef- 
fected unless legacies to them are 
paid in full, and the personal estate 
applicable to the payment of one of 
the legacies is tar from sufficient to 
satisfy it, a presumption arises that 
the testator designed that the real 
estate should be ‘made chargeable 
with the payment: of the legacies. 
Scott v. Stebbins, 91 N.Y. 605 [aff 
27 Hun 335]. 


48. McCarthy v. McCartie, [1897] 
1 Ir. 86; In re Bradford, [1895] 1 Ir. 
251; Howard v. Chaffers, 2 Dr.&Sm. 
236, 62 Reprint 612; Humble v. Hum- 
ble, 2 Jur. 696. But see Richardson v. 
Morton, L.R. 13 Eq. 123 (holding that, 
where a legacy was charged on real 
estate, if the personal estate should 
be inadequate, and the personal estate 
was sufficient for all purposes of the 
will at the time of the testator’s 
death, but was subsequently wasted 
by the testator’s personal representa- 
tive, the legacy could not be made 
chargeable on the real estate). 


49. Fecht v. Henze, 127 N.W. 26, 
162 Mich. 52; In re Owen’s Estate, 101 
N.W: 525, 138 Mich. 293. 


[a] Thus, where a testator gave 
all his property, real and personal, 
to his wife to have and to hold with 
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power to convey the realty, and pro- 
vided that on her death specified sums 
should be paid to the grandchildren, 
and at the time of his death his real 
estate was worth five thousand dol- 
lars and his personalty one thousand 
four hundred dollars, and the legacies 
exceeded the amount of the personal- 
ty, and seventeen years later the wife 
sold the real estate for six thousand 
two hundred dollars, the testator 
charged the legacies on his real and 
personal estate, and, on the death of 
the wife, who acquired a life estate, 
the legacies were payable out of the 
proceeds of the sale of the real estate 
and the personalty. Fecht v. Henze, 
127° N.W. 26,162) Mich. 52. 


50. See Executors and Administra- 
tors § 1160. 


51. Jn re Rohr’s Bstate, 260 N.Y.S. 
181, 145 Misc. 382. 


52. Subsequent investment in real- 
ty see infra § 2492. 


53. U.S.—Parkes v. Aldridge, 8 F. 
220. 


Ala.—Lightfoot  v. 
Ala. 351. 


Del.—Miller v. Cooch, 5 Del.Ch. 161. 


Ill.— Reid v. Corrigan, 32 N.E. 387, 
143 Ill. 402. 


Ind.—Davidson v. Coon, 25 N.E. 601, 
125 Ind. 497, 9 L.R.A. 584; “Duncan 
v. Wallace, 16 N.E. 137, 114 Ind. 169. 


N.Y.—McCorn v. McCorn, 3 N.E. 
480, 100 N.Y. 511 [mod on other 
grounds 30 Hun 171]; Hoyt v. Hoyt, 
85 N.Y. 142; Hoes v. Van Hosen, 1 N. 
Y. 120; Goddard v. Pomeroy, 36 Barb. 
546; In re Snyder’s Estate, 261 N.Y.S. 
222, 145 Misc. 476. 


Pa.—Lagomarsino’s Estate, 3 Pa. 
Dist.&Co. 409; Gruner’s Estate, 29 Pa. 
Dist. 1095; Nathan’s Estate, 4 Pa. 
Tike 149, 16 Pa.Co. 223, 36 Wkly.N.C. 


Eng.—Blount v. Hipkins, 7 Sim. 43, 
8 Eng.Ch. 43, 58 Reprint 753. 


Ont.——Hellem vy. Severs, 24 Grant 
Ch. 320. 


54. Reid v. Corrigan, 32 N.E. 387, 
143 Ill. 402; Nathan’s Estate, 4 Pa. 
Dist. 149, 16 Pa.Co. 223, 36 Wkly.N.C. 
184; In re Needham, 54 L.J.Ch. 75; 


Lightfoot, 27 
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[§ 2492] dd. Subsequent Investment of Personal- 
ty in Realty.°> It has been held that, where, at the 
time of making the will, the testator owned sufficient 
personal property to satisfy the legacies, but after- 
ward converted into realty the personal estate from 
which the legacies would have been primarily paya- 
ble, and made no change in the will, this is a cireum- 
stance to be considered as showing his intention to 
charge the payment of the legacies on the real es- 
tate.° But, in accordance with the rule that land 
acquired after the execution of a will is not charged 
with legacies, unless such an intention appears,®? 
unless the will shows an intention that the legacies 
are to be paid in any event or otherwise to charge 
them on the real estate, the conversion of personalty 
into realty does not make the legacies a charge on the 
real estate so acquired,®® even though such an inten- 
tion was entertained at the time of the conversion.®® 


[§ 2493] ee. That Real Estate Was Not Disposed 
Of.6° The fact that real estate is undisposed of by 
the will or is not specifically devised does not, of 
itself, charge thereon the payment of legacies.*? 


Re Taylor, 58 L.T.Rep.N.S. 538. 
Real estate as primary fund gen- 
erally see supra § 2486. 


55. Disposition of personal estate 
in general see supra § 2491. 


56 Turner v. Gibb, 22 A. 580, 48 
N.J.Eq. 526; Scott v. Stebbins, 91 N. 
Y. 605 [aff 27 Hun 335]. 


12 


32 Leg.Int. 29. 
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eee 539 [aff 46 N.E. 777, 166 Ill. 
el guenis v. Savidge, 14 N.J.Eq. 
Pa.—Hanbest’s Estate, 11 Phila, 10, 


S.C.—Pell v. Ball, 17 S.C.Eq. 518. 


[§§ 2492-2494 


Such fact, however, is an important element to be 
considered in regard to the intention of the testator 
to charge the legacies thereon, and may constitute 
such a charge when considered in connection with 
other circumstances indicating such intention ;°* and 
particularly when considered in connection with a 
statutory provision making pecuniary legacies a 
charge on real estate not disposed of by the will, in 
case of an insufficiency of personalty to satisfy the 
legacies,®? and this rule has been held to apply to 
land generally, but not specifically, devised.** The 
right of a pecuniary legatee to have his legacy charg- 
ed on the undevised land is superior to the right of 
the heir.®® 


[§ 2494] ff. Relationship of Legatee or Devisee to 
Testator. In determining whether a legacy is charg- 
ed on land, the-relationship between the legatee and 
the testator is a matter to be considered,®® as where 
the legacy is given to a child otherwise unprovided 
for,®? or to the testator’s widow in lieu of dower,®® 
and, if in such a case the intent to provide for the 
beneficiaries would fail if the legacies were not 


N.J.—Stevens v. Flower, 19 A. 777, 
46 N.J.Eq. 340. 


N.Y.—Carley v. Harper, 114 N.E. 
351, 219 N.Y... 295; Briggs v. Carrol} 
22 N.E. 1054, 117 N.Y. 288; McCorn v. 
McCorn, 3 N.E. 480, 100 N.Y. 511; 
Scott v. Stebbins, 91 N.Y. 605 [aff 27 
Hun 335]; Matter of Ryder, 58 N.Y.S. 
635, 41 App.Div. 247; In re Brewster’s 


[a] “It is a fair inference that 
she [testatrix] intended the real es- 
tate, which she owned at her death, 
and which represented pro tanto the 
personal estate she owned at the date 
of the will, to respond for any 
deficiency of personal estate to meet 
her gifts. If not, the subsequently 
required [acquired] real estate will 
go to the residuary legatee [devisee] 
[see supra § 1480], not by specific 
devise, indicating the testatrix so in- 
tended, but by force of the statute, 
and the other grandchildren will not 
receive their legacies in full.” Turner 
v. Gibb, 22 A. 580, 48 N.J.Eq. 526, 531. 


57. See infra § 2510. 


58. Warlick v. Boone, 242 P. 135, 
120 Kan. 148; Morris v. Sickly, 31 
N.E. 3382, 133 N.Y. 456; Schnorr ‘v. 
Schroeder, 45 Hun (N.Y.) 148; Re 
rar ee 30 Ont.L. 178, 5 Ont.W.N. 


{a] Thus, where a will, executed 
when the testator’s estate consisted 
of a note, gave two legacies, and Sub- 
sequently the testator invested the 
proceeds of the note in land, which, 
when he died, constituted practically 
all his estate, the will did not charge 
real estate with payment of the lega- 
cies. Warlick v. Boone, 242 P. 135, 
120 Kan. 148. 


59. Warlick v. Boone, supra. 


[a] “Expressions of desire that 
legacies be paid out of the testator’s 
estate, that is, out of land if per- 
sonalty be insufficient, occurring just 
before death, or at any time after 
execution of the will, could have no 
effect.” Warlick v. Boone, 242 P. 135, 
120 Kan. 148, 150. 


60. Effect of residuary clause see 
infra §§ 2500-2503. 


Legacies as charge on land specifi- 
cally devised see infra §§ 2504-2508. 


61. Ill—Wentworth v. Read, 61 


For later cases, developments and changes in the law see Annotations, same title and section number. 


Eng.—In re Cameron, 26 Ch.D. 19. 


62. In re Beacom’s Estate, 178 N. 
Y.S. 869, 108 Misc. 469; Smith v. 
Cairns, 51-S.W. 498, 92 Tex. 667 [rev 
(Civ.App.) 49 S.W. 728]. 


[a] Ilustration.—Where the tes- 
tator, who owned only realty and had 
money in bank only to run his busi- 
ness of renting and selling real es- 
tate, gave legacies aggregating five 
thousand one hundred dollars to chil- 
dren and grandchildren, and the 
residuary estate to his widow, the 
general legacies to children and 
grandchildren were a charge on real- 
ty not specifically devised. In re Bea- 
com’s Estate, 178 N.Y.S. 869, 108 
Misc. 469. 


63. Blakeslee v. Pardee, 56 A. 503, 
76 Conn. 263; Probate Judge v. Kim- 
ball, 12 N.H. 165. 


{a] In Douisiana under the code, 
particular legacies are, so long as 
the estate is administered by execu- 
tors, to be paid indifferently out of the 
personal and real estate, and become 
a charge on the whole estate and de- 
scend to the heir as a personal debt, 
when he takes possession. Labitut v. 
Prewett, 14 F.Cas.No. 7,962, 1 Woods 
144; Richmond v. Milne, 17 La. 312, 
36 Am.D. 613. 


[b] In Pennsylvania, wnder Wills 
Act June 7, 1917 §°17 (P. LE. p 408), 
real estate not specifically devised is 
chargeable with pecuniary legacies 
unless a contrary intent appears by 
Ane will. Greaves’ Estate, 29 Pa.Dist. 


we Ellis v. Page, 7 Cush. (Mass.) 
65. Earle v. Coberly, 64 S.E. 628, 
65 W.Va. 163, 17 Ann.Cas. 479. 


66. Mass.—Thayer  v. 
134 Mass. 62, 45 Am.R. 285 


Mich.—Thurber v. Beatty, 63 N.W. 
995, 105 Mich. 718. 


Finnegan, 


Estate, 260 N.Y.S. 588, 144 Misc. 888. 


eet NEO v. Read, 35 S.C.Ha. 


Va.—Willcox v. Willcox, 56 S.E. 
588, 106 Va. 626. ~ 


Eng.—Elliot v. Hancock, 2 Vern.Ch. 
143, 23 Reprint 699; Lypet v. Carter, 
1 Ves. 499, 27 Reprint 1166. 


{a] In contest with stranger.—In 
determining whether a legacy is 
charged on real estate, where the con- 
test is between a complete stranger 
and a son of the testator, no inference 
is to be drawn in favor of the former 
which does not necessarily and nat- 
urally arise; every intendment is in 
favor of the latter. Scott v. Stebbins, 
91 N.Y. 605 [aff 27 Hun 335]. : 


[b] Every intendment is in favor 
of decedent’s son as against col- 
laterals in any degree, in determining 
whether an inadequacy of personalty 
authorizes charging general legacies 
on realty devised. In re Hall’s Es- 
tate, 258 N.Y.S. 460, 144 Misc. 264. 


{c] Legacy te heir otherwise dis- 
inherited.—Elliot vy. Hancock, 2 Vern. 
Ch. 143, 23 Reprint 699. 


67. Ala.—Gorman v. McDonnell 
So. 964, 127 Ala. 549. er 


N.J.—Turner v. Gibb, 22 A. 580, 
48 N.J.Eq. 526; Van Winkle v. Van 
Houten, 3 N.J.Eq. 192. 


N.Y.—Irwin v. Teller, 80 N.E. 876, 
188 N.Y. 25; Kalbfleisch v. Kalb- 
fleisch, 67 N.Y. 354. 


N.C.—Givins v. Givins, 5 N.C. 192. 


Ohio.—Moore yv. Beckwith 
oie. with, 14 Ohio 


Pe ee nee v. White, 169 S.E. 


Wis.—Hawkes v. Slight, 8 ‘ 
721, 110 Wis. 125. a oy a 


68. See infra § 2516. 


ie 


§§ 2494-2496] 


charged on the real estate, the law infers from pro- 
vision in a will well fitted to avoid such a result an 
intention so to charge them.®® 


[§ 2495] (c) Particular Provisions and Condi- 
tions Affecting Intention or Charge—aa. In General. 
In accordance with the rule that a charge on real es- 
tate for the payment of a legacy may be implied from 
any expression or provision which clearly shows such 
an intention,”° such a charge may be implied where 
a devise is made subject to a legacy or on the condi- 
tion or with a direction that the devisee pay it,” or 
where the will directs the payment of a legacy with- 
out sacrificing the real property, if possible,’ or di- 
rects the creation of a mortgage on certain real estate 
for its payment,’® or provides that the amount of a 
bequest shall remain in the “home place” with inter- 
est payable annually,’ or charges legacies on the “es- 
tate” of the testator.75 But a legacy is not charged 
on the real estate merely because the bequest is in 
terms as the legatee’s “share” of the testator’s es- 
tate;7® nor will a charge on lands generally be im- 
plied where a special fund is provided,** notwith- 
standing the special fund may be found insufficient 
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for the testator’s purpose.7® 


[§ 2496] bb. Charging Legacies on “Hstate.” 
The term “estate,” as used in a will, is generally con- 
trolled by the connection in which it is used,’® and, 
accordingly, it has been held that a direction for the 


. payment of legacies out of the testator’s “estate,” or 


a provision that the executor should realize such part 
of his “estate” as he should deem proper for the pay- 
ment of the legacies, does not charge the legacies on 
the land where there is sufficient personalty for that 
purpose.*® But, as the word “estate” standing alone 
without qualification or restriction includes all kinds 
of property, mixed, personal, and real,’! the express 
charge of legacies on the testator’s “estate” may be 
considered as of weight in determining the intention 
of the testator to charge the legacies on his realty ;°? 
and a direction to pay legacies out of “estate” may be 
construed as charging them on the realty in ease of a 
deficiency of personalty,®* unless something else ap- 
pears in the will to show that it was the intention of 
the testator to limit the term “estate” so as to inelude 
only personalty.** <A bequest of a stated sum, “re- 
ceived from my first husband’s estate,” to his sons or 


69. Kalbfleisch vy. Kalbfleisch, 67 
N.Y. 354. And see cases supra notes 
66, 67. 


70. See supra § 2486. 

71. See infra §§ 2504-2508. 

72. Price v. Price; 29 A. 679, 52 
N.J.Eq. 326. 

73. In re Freas, 26 Pa.Dist. 824. 


74. Fauber v. Keim, 122 N.W. 849, 
85 Neb. 217. 


[a] Such charge is not nullified 
by other legacies or provisions re- 
lating to the sale of the realty or any 
other direction by the _ testator. 
Fauber v. Keim, 122 N.W. 849, 85 Neb. 
217. 


75. See infra § 2496. 
76. Magee’s Estate, 11 Pa.Co. 559. 
77. Sorrell vy. O’Brien, 85 So. 447, 


204 Ala. 343. 

78. Sorrell v. O’Brien, supra. 

79. See Hstates § 1. 

s0. Swift v. Edson, 5 Conn. 531; 
Nixon v. Cameron, 26 Ch.D. 19. 


[a] Reason for rule—‘‘When an 
implication adverse to the heir-at-law 
is sought to be raised from a mere 
direction for payment of legacies, it 


-is necessary to consider whether the 


words are not sensible without any 
such implication. The whole personal 
estate vests by law in the executors; 
the real estate does not. The person- 
al estate not specifically bequeathed 
is generally the proper fund for the 
payment of pecuniary legacies. 
Where a testator directs his execu- 
tors to realize, for the payment of 
such legacies, ‘such part of his es- 
tate as they think right and in their 
judgment, it is reasonable to under- 
stand him to refer to the estate which 
vests in them as executors, and not to 
that which does not; and the direc- 
tion in the earlier sentence of the 
same will, that a particular legacy is 
to be paid ‘out of his estate,’ natural- 
ly means that it is to be paid in the 
due course of administration. The 
special directions which this testator 
has given as to his business make the 
express power for the executors to 
‘realize such part of my eState as they 
think right’ by no means inofficious 
when limited to the personal estate: 
and no argument (whatever might be 


its value) from a presumption that 
the testator did not mean to die in- 
testate, can be applicable in this case; 
because this testator did beyond ques- 
tion die intestate as to the general 
residue both of his real and of his 
personal estate.’’ Nixon v. Cameron, 
26, Ch. D119, 720. 


[b] Thus, where a testator made 
no express devise of his real estate, 
but gave a legacy ‘‘to be paid out of 
his estate.” and, after giving other 
legacies, directed that his executors 
might realize such part of his estate 
as they thought right, and pay the 
aforementioned legacies, and the per- 
sonal estate was sufficient to pay 
the legacies, ‘“festate’’ meant person- 
al-estate only. Nixon v. Cameron, 26 
CheDs 1:92 


81. See Estates § 1. 


82. Gorman v. McDonnell, 28 So. 
964, 127 Ala. 549; O’Brien v. Dougher- 
ty, 1 App.D.C. 148; Davidson v. Coon, 
iotes 601, 125 Ind. 497, 9 L.R.A. 


83. D.C.—O’Brien v. Dougherty, 1 
App.D.C. 148. 


Ill.—Langworthy v. Golden, 28 Il. 
App. i119. See Dreyfuss Vv. Freud, 189 
Tll.App. 417. 


Ind.—Longacre v. Stiver, 35 N.E. 
900, 185 Ind. 584. 
Ky.—Cameron v. Boyd, 4 Dana 549. 


Md.—White v. Kauffman, 5 A. 865, 
66 Md. 89. 


Mass.—Hunt v. Hunt, 4 Gray 190. 


Mo.—Beck v. Kallmeyer, 42 Mo. 
App. 563. 


N.J.—Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190; Hartson v. Elden, 
26rr Ae bol DOM IN Iebd. 5223 6 COxm ve 
Corkendall, 13 N.J.Eq. 138; Van Win- 
kle v. Van Houten, 3 N.J.Eq. 172. 


N.Y.—Taylor v. Dodd, 58 N.Y. 335 
{aff 2 Thomps.&C. 88]; Finch v. Hull, 


24 Hun 226; Jackson v. Housel, 17 
Johns. 281; Harris v. Fly, 7 Paige 
421. 

N.C.—Hinson v. Hinson, 97 S.E. 


465, 176 N.C. 6138; Worth v.’ Worth, 
‘ . 239; Biddle v. Carraway, 59 
N.C. 95; Bray v. Lamb, 17 N.C. 372, 
25 Am.D. 718. 


Pa.—Lloyd’s Estate, 34 A. 519, 174 
Pa. 184. 


R.I.—Quinn v. McDowell, 132 A. 


888, 47 R.I. 314. 


Va.—Whitehurst v. White, 169 S.E. 
724; Neblett v. Smith, 128 S.E. 247, 
142 Va. 840. 


Ont.—Moore v. Mellish, 3 Ont. 174; 
Hellem v. Severs, 24 Grant Ch. 320. 


[a] Term “estate” is most compre- 
hensive cne, and, standing without 
qualification or explanatory words, 
would include all the testator’s prop- 
erty, real and personal; but it must 
be read with the context of the claus- 
es of which it is a part, and will be 
held to include both real and personal 
property only where the usual and 
ordinary meaning is not restrained or 
avoided by other words or provisions 
in the will to which due effect must 
be given in endeavoring to collect the 
intent of the testator. Weber v. Bar- 
don, 111 A. 649, 92,.N.J.Eq. 190. 


[b] Tllustrations. — (1) Where a 
pecuniary legacy was payable out 
of the estate after the death of the 
testator’s wife, who was sole execu- 
trix, devisee, and legatee, and the 
personal estate was so small an 
amount as to be, and of a character 
likely to be, rendered valueless by the 
lifelong use by the widow, the legacy 
was a charge on the real estate after 
her death. O’Brien y. Dougherty, 1 
App.D.C. 149. (2) Where a testator 
directs that a specified sum be given 
to a named person provided his estate 
will admit of it, and then bequeaths 
the greater part of his personal estate 
specifically to such person, making 
no mention of his real estate, which 
descended to the heir, the money leg- 
acy was a charge on the real estate 
descended. Clarke v. Buck, 1 Leigh 
(28 Va.) 487. 


84 Purdy v. Purdy, 57 N.Y.S. 166, 
36 App.Div. 535; In re Wallace’s Es- 
tate, 83 A. 280, 234 Pa. 459; Todd v. 
McFall, 32 S.E. 472, 96 Va. 454. 


[a] Property devised.—(1) A leg- 
acy to be paid out of the “estate” is 
not a charge on real estate devised, 
although at the time of the testator’s 
death there are no other assets out of 
which it can be paid. Brookhart vy. 
Small, 7 Watts & S. (Pa.) 229. (2) 
Where the testator gave all his per- 
sonalty and real estate to his wife 
with the desire that certain money 
legacies should be paid “out of the 
estate,” a real estate devise to the 
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their children, is not payable from the testatrix’ per- 
sonal estate only, in the absence of a showing that 
such sum came from the first husband’s personal es- 
tate only, or that “estate” was used in other than its 
primary sense of entire estate.**® 


[§ 2497 | 
—(aa) In General. In accordance with the rule mak- 
ing legacies a charge on personal estate,*? unless the 
will, either expressly or by implication, shows an in- 
tention to make them a charge on the real estate,** 
the mere fact that a legacy is directed to be paid is 
not sufficient to make its payment a charge on real 
estate.°® A direction to the executor to pay the 
transfer tax on the legacies from the residue is a cir- 
cumstance to be considered, but not controlling, as to 
whether the legacies were intended to be a charge on 
real estate. 


[§ 2498] (bb) Direction or Power of Sale.°! 
Power of sale, in the executor, is generally not nee- 
essary to charge real estate with the payment of leg- 
acies in excess of the testator’s personal property,?? 
but the fact that the executor is given the power to 
sell real estate is an element or one of the cireum- 
stances to be considered as showing an intention on 
the part of the testator to charge the payment of leg- 


acies thereon;®? and the fact that the executors are | 


directed generally to carry out the provisions of the 
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cc. Directions or Powers to Executors*® . 


[§§ 2496-2498 


will, including the payment of legacies, and are di- 
rected or given power to sell the real estate for such 
purpose, has been held sufficient to charge the pay- 
ment of the legacies on the real estate or its pro- 
ceeds,°®* and, in ease of such a direction, rents collect- 
ed are assets for the payment of the legacies.°® This 
rule is particularly applicable where the realty and 
personalty are blended in one mass and a power of 
sale thereof is given the executors,®® and it has been 
held that, where the testator conveys his real and 
personal estate to his executors and directs them to 
sell or convert the same into money and out of the 
proceeds to pay debts and legacies, a mixed fund is 
thereby created to be resorted to pro rata for that 
purpose.®? However, it has been held that there is 
no such charge on the realty where, at the time of ex- 
ecution of the will, the testator had sufficient person- 
alty to pay the legacies;®8 or where the will, in con- 
nection with the power of sale, provides for a pro rata 
payment of the legacies, if the personalty should 
prove insufficient ;°® or where the power of sale in- 
dicates an intention that the realty might be used for 
a specific purpose inconsistent with its being charged 
with the payment of legacies;+ or where, in the ab- 
sence of circumstances indicating an intention to 
charge, the power given is a mere general discretion- 
ary power of sale;? nor can resort be had, to realty 
which has been expressly excepted from the power of 


wife was not charged with the money 
legacies. In re Wallace’s Hstate, 83 
A. 280, 234 Pa. 459. 


[b] “Property.,—Where a_ will 
provides, “All the rest of my prop- 
erty, after paying all the legacies and 
my lawful debts, I give, together with 
my farm, to my son,’ and the farm is 
the only realty the testator had, and, 
if the executor had collected all the 
outstanding debts as directed in the 
will, the personalty would have suf- 
ficed to pay the legacies, such lega- 
cies are not a charge on the farm. 
Purdy v. Purdy, 57 N.Y.S. 166, 36 App. 
IDING SOs 


85. Neblett v. Smith, 
142 Va. 840. 


86. Direction to pay 
tate” see supra § 2496. 


87. See supra § 2484. 
88. See supra § 2486. 


89. Wiltsie v. Shaw, 3 N.H. 331, 
100 N.Y. 191 [aff 29 Hun 195]. 


Direction to pay legacies as charge 
on, realty specifically devised see in- 
fra § 2506. 


90. Carley v. Harper, 114 N.E. 351, 
219 N.Y. 295 [rearg den 114 N.E. 1062, 
219 N.Y. 654]; In re Brewster’s EHs- 
tate, 260 N.Y.S. 588, 144 Misc. 888. 


91. Sale under testamentary au- 
thority generally see Executors and 
Administrators §§ 636-688. 


92. Ellet v. McCord, 
App.) 41 S.W.(2d) 110. 


93. Budd v. Wilson, 48 A. 225, 61 
N.J.Eq. 246; Carley v. Harper, 114 N. 
BE. 351, 219 N.Y. 295 [rearg den 114 N. 
BS 1062, 219 N.Y. 654)" Matter’ of 
Ryder, 58 N.Y.S. 635, 41 App.Div. 247; 
In re Brewster’s Estate, 260 N.Y.S. 
588, 144 Misc. 888; In re Kunz’ Estate, 
249 N.Y.S. 446, 1389 Misc. 869; Hunt 
v. Hayes, 19 Ohio Cir.Ct. 151, 10 Ohio 
Cir.Dec. 388. 


[a] Jurisdiction of court. — (1) 
Under a will which gives an executor 


128 S.E. 247, 


out of “es- 


(Tex.Civ. 


power to sell real estate and be- 
queaths legacies exceeding the gross 
personal estate, the surrogate has no 
jurisdiction to declare that the lega- 
cies are charged on the real estate. In 
re Day, 136 N.Y.S. 172, 75 Misc. 597, 9 
Mills Surr. 96. (2) Unless an ex- 
ecutor holding a power of sale has 
executed it and brought the proceeds 
into court for distribution, there is 
no warrant for an adjudication as to 
whether lands embraced in the power 
are to be resorted to for the payment 
of legacies. In re Day, supra. 


94. Ill.—Stickel v. Crane, 59 N.E. 
OOS eS Oy NE? le 


Ind.—Clark v. Marlow, 48 N.E. 359, 
149 Ind. 41. 


Ky.—Carter’s Adm’r v. Reynolds, 
LDS Vee 00s eal Oa. nisayr aio. 


Mich.—Smith v. Jackman, 73 N.W. 
228, 115 Mich. 192. 


N.J.—Stevens v. Flower, 19 A. 777, 
46 N.J.Eq. 340. 


N.Y.—Taylor v. Dodd, 58 N.Y. 335; 
In re Hanford’s Hstate, 244 N.Y.S. 
119, 186 Misc. 612; In re Weber’s Hs- 
tate, 194 N.Y.S. 336, 118 Misc. 653: 
In re Noe’s Hstate, 157 N.Y.S. 679, 94 
Misc. 63, 16 Mills Surr. 270; Matter 
of Spencer, 29 N.Y.S. 1083, 8 Misc. 
193;- Toch v. Toch, 28 N.Y.S. 602; 8 
Misc. 145 [aff 30 N:¥.S. 1008, 81) Hun 
410 (aff 41 N.B. 91, 146 N.Y. 365)]. 


Pa.—Appeal of Chilcott, 19 A. 850, 
134 Pa. 240; McGarrigle’s Estate, 21 
Pa.Dist. 441; McCartney’s Estate, 2 
Pa.Co. 202, 18 Wkly.N.C. 51. 


R.I.—Monroe vy. Jones, 8 R.I. 526. 


[a] Tllustration.—Where the tes- 
tatrix left a general legacy to her 
granddaughter and then directed her 
real estate to be sold and the proceeds 
given to others, the legacy was a 
charge on the realty. Carter’s Adm’r 
Me Reynolds, 171 S.W. 1001, 162 Ky. 


95. Greaves’ .Estate, 29 Pa.Dist. 
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Rents as income subject to legacies 
see supra § 2483. 


96. Watts’ Estate, 14 Pa.Co. 625. 


97. Re Estate of Lord Strathcona, 
28 Man. 579; Grayson vy. Walsh, 20 
Sask.L. 288, [1926] 1 Dom.L.R. 206, 
[1926] 1 West.Wkly. 125. 


98. Schmidt v. Limmer, 86 N.Y.S. 
657, 91 App.Div. 300. 


99. In re Kreusser, 178 N.Y.S. 62, 
108 Misc. 111. 


[a] Thus, where a will giving ex- 
ecutors discretionary power of sale 
provided that if proceeds of the 
residuary estate, in which the testa- 
tor’s wife was given a life estate, 
were insufficient to pay cértain lega- 
cies, which were less than the person- 
alty, they should be paid pro rata, 
and that any excess, after all other 
legacies had been paid in full, should 
be divided equally among certain per- 
sons, the realty was not charged with 
payment of legacies, but it was the in- 
tention that they should be paid from 
the primary personal estate, so far as 
it might go after expenses were paid, 
and to create a life estate in the wife 
in the balance of estate, and on her 
death to pay the legacies. In re 
eueuenan 178 ON. Y.S. 62, 108 Mises 


1. Farmers’ Loan & Trust Co. v.. 


Cen 128 UN:Y.SY 91.5;9 707 "ntises 
[a] Thus a charge of legacies on 


real estate is not to be inferred from 
the residuary clause containing a 
power of sale, the sale being directed 
for the creation of a fund to be held 
by the trustee for the benefit of the 
residuary legatee. Harvey v. Ken- 
nedy, 80 N.Y.S. 878, 81 App.Div. 261 
[aff 69 N.H. 1124, 177 N.Y. 553]. 


Sale under testamentary authority 
generally see Executors and Adminis- . 
trators §§ 636-688. 


2: Carberry v. Ennis, 76 N.Y.S. 
537, 72 App.Div. 489; In re Heath- 
cote’s Estate, 58 A. 888, 209 Pa. 522. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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sale.* 


As equitable conversion. Where, in accordance 
with general rules, the testator by the provisions in 
his will, such as by directing a sale of his real es- 
tate, makes an equitable conversion of the realty into 
personalty,* the realty as personalty or its proceeds 
are applicable to the payment of pecuniary legacies.® 


[§ 2499] dd. Devises in Succession. Where land 
charged with legacies is devised to successive devi- 
sees, whether the charge is on the first estate or is 
limited to that estate or runs over on the estate of 
the successive devisees is a question to be determined 
solely from the terms of the will.7 Thus, where a 
testator gave all his estate to one for life, and, after 
the life tenant’s death, to another absolutely, charge- 
able with the payment of a legacy, the charge is on 
the life interest as well as on the remainder of the 
real estate;* but it has been held that, if the first de- 
vise fails for causes that would, but for the devise 
over, create a lapse, the second takes and is not 
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bound by a charge of legacies on the first estate.® 


[§ 2500] (d) Effect of Residuary Clause!°—aa, 
In General. A general disposition of the testator’s 
estate, or a part thereof, by a residuary devise is not 
in itself sufficient to charge prior legacies on real es- 
tate passing under the residuary clause,'! but the 
question of such charge, and its nature and extent, is 
ove of the testator’s intention as determined from 
the language of the will, considered in the light of the 
testator’s circumstances and surroundings at the 
time the will was executed.1?, Such a residuary dis- 
position, however, is a fact to be considered as show- 
ing an intention on the part of the testator to make 
such a charge,!® and has been held to imply, in case 
the will contains no specific devises, the payment in 
full of pecuniary legacies,1* and as sufficient to cre- 
ate such a charge on the residuary realty where the 
residuary devise is expressed to take effect “after the 
payment of legacies,”!® or “after the above will is 
complied with,”?® or after a direction that legacies be 
first paid,'’ or where any similar expression is used 


[a] Thus where a testator devised 
coal underlying a farm to one daugh- 
ter, directed the residue to be divided 
between her and another, with power 
to the executor to sell all land, and on 
sale of all land, including coal de- 
vised, and payment of debts, sthere re- 
mained for distribution a sum much 
less than value of coal, it was prop- 
erly awarded to the specific devisee, 
in accordance with the rule that a 
necessary sale does not alter the 
course of distribution, and the pow- 
er of sale and exercise thereof did not 
work a revocation of the specific de- 
vise. In re Nelson’s Estate, 123 A. 
326, 278 Pa. 416. 


8. Johnson v. Home For 
Men, 25 N.E. 44, 152 Mass. 89. 


4 See Conversion §§ 25-46. 


5. Del.—Sharpley v. Townsend, 4 
Del. 337. 


Ind.—Clark v. Worrall, 68 N.E. 699, 
33 Ind.App. 49. 


Me.—Hill v. Bean, 29 A. 986, 86 Me. 
00. 


Aged 


Mass.—Thissell v. Schillinger, 71 N. 
E. 300, 186 Mass. 180. 


N.Y.—Hall v. Thompson, 23 Hun 
Ste Brink v. Masterson, 4 Dem.Surr. 
524. 


Pa.—Bright’s Appeal, 100 Pa. 602; 
Glentworth’s Hstate, 17 Pa.Dist. 292; 
Steel’s Estate, 2 Pa.Dist. 459, 12 Pa. 
Co. 492. But see Watts’s Hstate, 14 
Pa.Co. 625 (conversion not worked 
‘by power of sale of realty). 


W.Va.—Lynch v. Spicer, 44 S.E. 255, 
53 W.Va. 426. 


Eng.—In re Boards, [1895] Ch. 499; 
Field v. Peckett, 29 Beav. 568, 54 Re- 
print 748; Bright v. Larcher, 3 De 
G.&J. 148, 60 Eng.Ch. 148, 44 Reprint 
1225; In re Woollard, 18 Jur. 1012. 


Ont.—Toomey v. Tracey, 4 Ont. 708. 


6. Liability of several parcels or 
funds for legacies generally see su- 
pra §§ 2479-2481. 


7, Scott v. Clements, 8 Ir.Ch. 1. 


[a] Thus, where a devise is made 
to trustees from and immediately 
after determination of precedent es- 
tates, to the use of A in fee, charged 
and chargeable with legacies, to be 
paid in twelve months, the legacies 
run over all the precedent estates, as 
well as the fee. Carter v. Carter, 1 
Ves. 168, 27 Reprint 961 (where the 


court said: “The general rule is, that 
charged and chargeable runs over all 
the estate, as well particular, as the 
fee’’). 

[b] 
on reversionary interest devised. 
re Williams, 64 L.J.Ch. 349. 


8. Makings v. Makings, 1 De G.F.& 
J. 355, 62 Eng.Ch. 272, 45 Reprint 396; 
Jackson vy. Hamilton, 9 Ir.Eq. 430; 
veoe v. Carter, Prec.Ch. 27, 24 Reprint 


9. Brown v. Brown, 43 N.H. 17. 


[a] Thus, where land is devised to 
R for life, on condition that he should 
pay the testator’s legacies, and after 
his death to C and S in fee, and R 
died before the testator, on the tes- 
tator’s death C and S take the land in 
fee, and their estate is not charged 
with the payment of the legacies. 
Brown v. Brown, 43 N.H. 17. 


10. Construction of residuary 
clause generally see supra §§ 1472- 
1487. 


11. Alderman v. Dystrup, 127 N.E. 
707, 293 Ill. 504; McGoldrick v. Bod- 
kin, 125 N.Y.S. 101, 140 App.Div. 196; 
Dugan vy. Law, 1 Pa.Super. 338; Ar- 
mentrout v. Armentrout’s Legatees, 69 
S.E. 333, 111 Va. 348. 


[a] “There is no inflexible rule 
that where money legacies are be- 
queathed generally and the residue 
of the estate is given to another, the 
money legacies are a charge on the 
residuary eState.”’ Alderman v. Dy- 
strup, 127 N.E. 707, 293 Ill. 504, 508. 


[b] As not supporting inference. 
—‘‘The mere fact that . prop- 
erty is devised in a residuary clause, 
taken by itself, is not of sufficient im- 
portance to support an inference of 
an intended charge.” McGoldrick v. 
Bodkin, 125 N.Y.S. 101, 104, 140 App. 
Div. 196. 


In case of blended property see in- 
fra §§ 2501-2503. 


12. Alderman v. Dystrup, 127 N.E. 
707, 293 Ill. 504; In re Douglas’ Hs- 
tate, 183 N.W. 355, 149 Minn. 276; 
Shannon. v. Ryan, 111 A..165;.. 9h N.J. 
Eq. 491 [rev 108 A. 773, 91 N.J.Eq. 
46]. And see cases infra notes 13-18. 


{a]  Tllustrations.—(1) Where a 
will shows that it was the intent of 
the testator that specific legacies 
should be discharged by his son who 
took under the will and not by the es- 
tate, the legacies are properly de- 


Legacy held chargeable ony 
n 


ducted from the son’s share as resid- 
uary legatee. In re Miller’s Estate, 
160 N.W. 1025, 135 Minn. 377. (2) 
Where a will provided for payment of 
an income to the testator’s wife, and 
that out of the balance of the in- 
come certain sums were to be paid to 
each of three sisters and one broth- 
er, and which, after directing the tak- 
ing of three thousand dollars of the 
first moneys available for purchase 
of a home for the sisters, provided 
that at any time after the property 
had been converted into income-bear- 
ing securities sufficient to insure the 
amount of certain monthly payments 
provided for on a basis of five per 
cent annual interest, the trustees 
should, out of the residue of the es- 
tate, pay to testator’s former part- 
ner ten thousand dollars, the will au- 
thorized payment of the legacy to the 
partner only out of any residue after 
providing for the specific gifts and 
annuities. In re Douglas’ Estate, 183 
N.W. 355, 149 Minn. 276. 


13. Little v. Hager, 67 N.C. 135; 
In re Salter, 44 L.T.Rep.N.S. 603. 


aa Markley’s Estate, 10 Pa.Co. 


15. U.S.—Atmore y. Walker, 46 F. 
429 [aff 50 F. 644]. 


Ala.—Newsom vy. Thornton, 8 So. 
261, 82 Ala. 402, 60 Am.R. 743. 


tj1.—Simonsen v. Hutchinson, 83 N. 
E. 183, 231 Ill. 508; Cotton v. Worth- 
ing, 204 Ill.App. 78. 


Ky.—Moorehead’s Ex’r y. France, 
154 S.W. 378, 153 Ky, 44, 


N.Y.—Hogan v. Kavanaugh, 34 N. 
H. 292, 188 N.Y. 417; Stoddard v. 
Johnson, 13 Hun 606; Goddard vy. 
Pomeroy, 36 Barb. 546. 


Wis.—Egan v. Siegel, 233 N.W. 569, 
203 Wis. 119; Root’s Will, 81 Wis. 263. 


Eng.—Hannis v. Packer, Ambl. 556, 
27 Reprint 357; Brudenell vy. Bough- 
ton, 2 Atk. 268, 26 Reprint 565; 
Tompkins v. Tompkins, Prec.Ch. 397, 
24 Reprint 178; Shalicross v. Finden, 
3 Ves.Jr. 738, 30 Reprint 1247. 


& Ont.—Johnston v. Denman, 18 Ont. 
6. 


16. Crabb v. Moale, 4 Md.Ch. 219. 


17. Smith v. Jackman, 73 N.W. 228, 
115 Mich. 192; Chilcott’s Appeal, 19 
A. 85V0, 134 Pa. 240; Trott v. Vernon, 
Prec.Ch. 4380, 24 Reprint 192; Wil- 
liams v. Chitty, 3 Ves.Jr. 545, 30 Re- 
print 1148. 
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which shows an intention on the part of the testator 
that the residuary devisee was to have only so much 
of the residuary estate or realty as should remain 
after a prior legacy or legacies had been satisficd.1% 
The word “funds,” in a clause of a will empowering 
trustees to act “so far as any funds left by me and 
not otherwise appropriated will permit,” has refer- 
ence to specific funds held by the trustees for accu- 
mulation under various articles of the will, and is not 
intended to affect or put a charge on a residuary fund 
created by another article.1® Relationship of the leg- 
atees to the testator,?° it has been held, should not be 
considered in ascertaining the testator’s intent as to 
whether or not legacies were to be a charge against 
residue real estate.?? 


Demonstrative legacy,?? such as a legacy payable 
out of income, must be paid with general legacies out 
of the residuary estate, if the fund fails and the re- 
siduary estate is sufficient for that purpose.?* 


Preferred legacies. No part of a residuary estate 
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is available for general legacies until preferred leg- 
acies, payable out of such fund, have been satisfieé in 


full,?4 and the diminution of such preferred legacies’ 


to pay debts and expenses must be made out of the 
residuary estate before any part thereof is paid to 
general or residuary legatees.”° 


[§ 2501] bb. Blending Real and Personal Estate 
in Clause—(aa) Majority Rule?*—aaa. In General. 
Unless it appears from a proper construction of the 
provisions of the will in connection with extrinsic 
circumstances that the testator’s intention was that 
the legacies should be paid from personalty and 
should not be a charge on realty disposed of in a 
residuary clause,** where pecuniary legacies, in a 
will, are given generally, followed by a general dis- 


position of the whole residue of the estate, both real _ 


and personal, blended as one mass or fund, it is now 
a general rule in most jurisdictions that the legacies 
are charged on the entire residue including the resid- 
uary realty as well as the personalty,?* for the rea- 


[$§ 2500-2501 


18. Daiss v. Hanés, 277 P. 5, 85;App. 421 [aff 127 N.E. 707, 293 Tll.{ 12) Del.Ch. 297; Rice v..Rice, 111 A; 
Colo. 397; Reid v. Corrigan, 32 N.W. | 504]; Showalter v. Showalter, 38 Ill. | 439, 12 Del.Ch. 245; Ferris v. Ferris, 
387, 148 Ill. 402; In re Newcombe, 42] App. 208. 98 A. 225, 11: Del.Ch. 171; Miller v. 
Ont.L: 590. Mass-—Lawton v Fitchburg Sav Cooch, 5 Del.Ch. 161; Rambo v. Ru- 

[a] Where annuity is, and lega-| Bank, 35 N.1. 670, 160 Mass. 154. mer,..4" Del.Ch. 9, 
cies are not, made a charge by the Neb.—In re Strolberg’s Estate, 183 D.C.—Readman v. Ferguson, 13 


will, a residuary devise subject to the 
above-mentioned charges does make 
legacies a charge thereon. In re 
Newcombe, 42 Ont.L. 590. 


19. Howard v. Howard, 116 N.E. 
937, 227 Mass. 395. 


20. Generally see supra § 2494. 


21. Shannon v. Ryan, 111 A. 155, 
91 N.J.Eq. 491 [rev 108 A. 773, 91 N. 
J.Eq. 46]. But see In re Hoffmann’s 
Estate, 262 N.Y.S. 505, 146 Misc. 535 
(holding that the argument of the 
testatrix’ husband against the tes- 
tatrix’ intention to charge general 
legacies against realty, based on his 
relationship to the testatrix, was 
without weight, his reason for such 
contention being due to the fact that 
because of the predecease of the re- 
siduary legatee the real estate would 
pass to him as intestate property). 


22. See supra § 2087. 


23. Shepard v. Bryan, 143 S.E. 835, 
195 N.C. 822. 


24, In re Hackett’s Mstate, 224 N. 
Y.S. 485, 130 Misc. 339; In re Roth’s 
‘Estate, 70 Pa.Super. 124. 


[a] Rule applied.—Where by the 
first clause of his will the testator 
gave all of his estate to his wife for 
life, and by the second clause gave 
her absolutely one half, remainder at 
her death to be divided amongst 
nieces and nephews, and by succeed- 
ing clauses gave a nephew an annui- 
ty until he completed college, and 
made specific bequests payable at his 
wife’s death, the specific bequests 
were payable out of the remaining 
one half as found by the adjudication 
of the first account of the executors 
filed after the testator’s death, and 
before the residuary bequests as the 
testator directed that they be “paid 
out of my estate after the death of 
my wife.’ In re Roth’s Hstate, 70 
Pa.Super. 124. 


25. In re A eared Estate, 224 N. 
Y.S. 435, 180 Misc. 339 


26. Minority rule see infra § 2508. 
27. Conn,—Gridley v. Andrews, 8 
Conn. 1. 


Ill.— Alderman vy. Dystrup, 215 Ill. 


N.W. 97, 106 Neb. 173, 26 A.L.R. 643. 


N.J.—In re Baylis’ Estate, 121 A. 
Tigng .J.Hq. 120; Shannon v. Ryan, 
1 A, 155, OI Ned. iq. 491 [rev 108 A. 
3 N.J.EMq. 46]; Lister v. Hardin, 
58, 76 N.J.Eq. 360, 139 Am.S.R. 


Z 


nad itch v. Read, 35 S.C.Ea. 


Va.—Whitehurst v. White, 169 S.E. 
724, 160 Va. 859; Marcy v. Graham, 
128 S.E. 550, 142 ‘Va. 285; Lee v. Lee, 
14 S.H. 534, 88 Va. 605. 


W.Va.—Henderson vy. Potters Or- 
phan Home, 127 S.E. 725, 726. 99 W. 
Va. 46 [cit Cyc]; Read v. Cather’s 
Adm’r, 18 W.Va. 263. 


Eng.—Hensman v. Fryer, L.R. 3 
Ch. 420 [rev 12 Jur.N.S. 681]; Cas- 
tle v. Gillett, L.R. 16 Eq. 530. 


N.B.—In re Fairley, 1 N.B.Eq. 91. 
And see cases infra note 28. 


[a] Illustration.—Under a_ will, 
giving certain legacies and providing, 
“Should my personal estate be insut- 
ficient to enable the foregoing pecu- 
niary legacies to be paid, then I di- 
rect my executor to sell either all or 
so much of my land at S., in the state 
of New York, as may be necessary, 
in such a manner as in his judgment 
is deemed best to produce funds to 
supply the deficiency,” the legacies 
are not a charge upon residue real 
property other than that located at 8. 
Shannon vy. Ryan, 111 A. 155, 91 NJ. 
Hq. 491 [rev 108 A. 778, 91 N.J.ENq. 46]. 


28. U.S.—Lewis v. Darling, 16 
How. 1; Nichols y. Postlethwaite, 2 
Dall. 131, 1 L.Ed. 319; Allegheny Nat. 
Bank v. Hays, 12 F. 663; Dean v. At- 
more, 3 U.S.App. 181 [aff 46 F. 429]. 


Ala.—Jackson v. Lane, 105 So. 223, 
218 Ala. 844; Gorman v. McDonnell, 
28 So. 964, 127 Ala. 549; Newsom Vv. 
Thornton, 8 So. 261, 82 Ala. 402, 60 
Am.R. 748. 


Colo.—Daiss v. Hanes, 277 P. 5, 85 
Colo, 397. 


Conn.—Gridley v. Andrews, 8 Conn. 


Del.—Walters v. Young, 114 A. 164, 


App.D.C, 60. 


Il].—Simonsen v. Hutchinson, 83 N. 
E. 183, 231 Ill. 508; Williams v. Wil- 
liams, 59 N.E. 966, 189 Ill. 500; Reid 
v. Corrigan, 32 N.E. 387, 143 Ill. 402; 
Heylin v. Woods, 261 Ill.App. 429; 
Schmidt vy. Schmidt, 211 Ill.App. 409; 
Pabewerthy v. Golden, 28 I1l.App. 


Ind.—American Cannel Coal Co. v. 
Clemens, 31 N.E. 786, 132 Ind. 168; 
Davidson v. Coon, 25 N.E. 601, 125 
Ind.-497,7 9. Like Aes 684; 


203 N. 
Ww. 307, 200 Iowa 620: Pitkin v. Peet, 
50 N.W. 282, 87 Iowa 268, 54 N.W. 215. 


Pope ee te v. Bean, 29 A. 986, 86 Me. 


Mass.—Smith v. Fellows, 131 Mass. 
20; Wilcox v. Wilcox. 13 Allen 252; 
Adams v. Brackett, 5 Mete. 280. 


Miss.—Perkins v. Yazoo City First 
Nat. Bank, 33 So. 18, 81 Miss.. 358; 
Peebles v. Acker, 12 So. 248, 70 Miss. 
356; Cady v. Cady, 7 So. 216, 67 Miss. 
425; Heatherington v. Lewenberg, 61 
Miss. 372; Turner v. Turner, 57 Miss. 
775; Knotts v. Bailey, 54 Miss. 235, 
28 Am.R. 348. 


SESS sae v. O'Day, aA paees 9205 
193 Mo. 62, 4 L.R.A.N.S. 


Neb.—In re Strolberg’s "ae ae 183 
N.W. 97, 106 Neb. 173, 26 A.L.R. 643; 
Klug v. Seegabarth, 152 N.W. 385, 
98 Neb. 272; Wilson v. Foss, 89 N.W. 
300, 2 Neb. (Unoff.) 428. 


to H.—Wallace v. Wallace, 23 N.H. 


N.J.—Horton v. Howell, (Ch.) 56 
A. 702; Crocker v. Crocker. 164. AL EgS 
112 NJ. Eq. 203; Skinner v. Reinhardt, 
163 A. 632, 108 N. J.Eq. 24; In re Bay- 
lis’ Estate, 121 A. 787, 95 'N.J. a. 120; 
Shannon v. Ryan, 111 A. 155, 91 NJ. 
Eq. 491 [rev TOs A. 778, 91 N.J.Eaq. 
46]; New Jersey Title Guarantee & 
Trust Co. v. Smith, 108 A. 16, 90 N. 
J.Eq. 386; Trenton Trust & Safe 
Deposit Co. v. Cook, 103 A. 473, 88 N. 


J.M@q. 516; Carter v. Gray, 43 ‘A. VIDS 
58 NJ. Ea. 411; First Baptist Church 
v. Syms, 28 IN 461, 51 N.J.Hq. 3635 


Turner v. Gibb, 22 A. 580, 48 N.J. 
Eq. 526; Stevens v. Flower, 19. AS 


For later cases, developments and changes in the law see ssnnotations, saine tutle and section number, 
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son that in such a case the “residue” can mean only 
what remains after satisfying the previous debts and 
This rule or charge arises by implica- 
tion,*° and has been held to arise by way of excep- 
tion*! to the general rule that, in the absence of an 
intention to the contrary, personal property is the 
primary and only fund for the payment of pecuniary 
legacies.*? However, as in the case of charging real 
estate in general,®* the sufficiency or insufficiency of 
the personal estate to pay debts and legacies is an 


legacies.?9 


777, 46 N.J.Eq. 340; Johnson vy. Poul- 
son, 32 N.J.Eq. 390; Corwine v. Cor- 
wine, 23 N.J.Eq. 368 [aff 24 N.J.Eq. 
579]. Contra earlier cases Dey v. 
Dey, 19 N.J.Eq. 187; Snyder v. War- 
basse, 11 N.J.Eqg. 463; Olden v. White, 
5 N.J.Eq. 629; Paxson v. Potts, 3 N. 
J.Eq. 313; Van Winkle v. Van Hou- 
ten, 3 N.J.Eq. 172. 


N.C.—Litaker v. Stallings, 156 S.E. 
94, 200 N.C. 6; Devereux v. Dever- 
eux, 78 N.C. 386; Hart v. Williams, 77 
ee Robinson y. McIver, 63 N. 


Ohio.—Koontz v. Hubley, 145 N.E. 
590, 111 Ohio St. 414 [aff 19 Ohio App. 
isa Clyde v. Simpson, 4 Ohio St. 
445. 


Pa.—In re Reel’s Estate, 109 A. 845, 
266 Pa. 221; Denis’ Estate, 32 A. 436, 
169 Pa. 493; Sloan’s Appeal, 32 A. 
42, 168 Pa. 422, 47 Am.S.R. 889; Mark- 
ley’s Estate, 24 A. 75, 148 Pa. 538; 
Collin’s Estate, 23 A. 1108, 148 Pa. 
139; Chilcott’s Appeal, 19 A. 850, 134 
Pa. 240; Koon’s Appeal, 6 A. 377, 113 
Pa. 621; Davis’ Appeal, 83 Pa. 348; 
Brisben’s Appeal, 70 Pa. 405; Becker 
v. Kehr, 49 Pa. 223; Gallagher’s Ap- 
peal, 48 Pa..121; Riley’s Appeal, 34 
Pa. 291; West Branch Bank v. Don- 
aldson, 7 Watts&S. 407; McLanahan 
v. McLanahan, 1 Penr.&W. 96, 21 Am. 
D. 363; Witman v. Norton, 6 Binn. 
395; Hassanclever v. Tucker, 2 Binn. 
525 [aff 3 Yeates 294]; In re Bell’s 
Estate, 93 Pa.Super. 549; Snyder’s Es- 
tate, 14 Pa.Super. 509; In re Freas, 
26 Pa.Dist. 824; Haines’s Estate, 25 
Pa.Dist. 994; Ross’ Est., 18 Pa.Dist. 
947; Donnelly’s Est., 8 Pa.Dist. 182; 
Hinton’s Est., 6 Pa.Dist. 62, 19 Pa. 
Co. 263; Watt’s Estate, 3 Pa.Dist. 343; 
Watts’ Est., 14 Pa.Co. 625; Steel’s Es- 
tate, 12 Pa.Co. 492; Markley’s Est., 
10 Pa.Co. 549. 


R.1.—Industrial Trust Co. v. Gard- 
ner, 117 A. 541, 44 R.I. 404; Greene v. 
Rathbun, 78 A. 528, 32 R.I. 145; Phil- 
lips v. Clark, 29 A. 688, 18 R.I. 627; 
In re Mathewson, 12 R.I. 145; Laph- 
am v. Clapp, 10 R.I. 543. 


S.cC.—Patterson v. Cleveland, 163 
S.E. 784, 786, 165 S.C. 266 [cit Cyc]; 
Jaudon v. Ducker, 3 S.E. 465, 27 S.C. 
295; Moore vy. Davidson, 22 S.C. 92. 


Tenn.—Hutchinson vy. Gilbert, 7 S. 
W. 126, 86 Tenn. 464. 


Tex.—Haldeman vy. Openheimer, 
(Civ.App.) 119 S.W. 1158 [mod on oth- 
er grounds 126 S.W. 566, 103 Tex. 
275). 


Va.—Whitehurst v. White, 169 S.E. 
724, 160 Va. 859; -Marcy v. Graham, 
128 S.E. 550, 142 Va. 285; Todd v. 
MoeWalin: 82 5SiH— 472,,.96 Va. 7154; 
‘Crouch v. Davis, 23 Gratt. (64 Va.) 
62; Downman v. Rust, 6 Rand. (27 
Va.) 587. 


W.Va.—Henderson v. Potters Or- 
phan Home, 127 S.E. 725, 726, 99 W. 
Va. 46 [cit Cyc]; Rinehart v. Rine- 
hart, 126 S.B. 402, 98 W.Va. 93, 42 
A.L.R. 649; Bird v. Stout, 20 S.E. 852, 
40 W.Va. 43; Thomas vy. Rector, 23 
W.Va. 26. 2 

Wis.—In re Kendrick’s Estate, 246 
N.W. 306, 210 Wis. 218; In re Fouks 


So WALES 


trary.?® 


Will, 238 N.W. 869, 206 Wis. 69; Egan 
v. Siegel, 233 N.W. 569, 203 Wis. 119. 


Eng.—In re Adams, [1899] 1 Ch. 
554; Elliott v. Dearsley, 16 Ch.D. 322; 
In re Bellis, 5 Ch.D. 504; In re Brooke, 
3 Ch.D. 630; Gainsford v. Dunn, L.R. 
17 Eq. 405; Brudenell v. Boughton, 
2 Atk. 268, 26 Reprint 565; Hassel v. 
Hassel, 2 Dick. 527, 21 Reprint 374; 
Greville v. Browne, 7 H.L.Cas. 689, 
11 Reprint 275; Smith v. Butler, 1 
J&L. 692; Gyett v. Williams, 2 Johns. 
&H. 429, 70 Reprint 1126; Francis v. 
Clemow, Kay 435, 69 Reprint 184; 
Wheeler v. Howell, 8 Kay & J. 198, 69 
Reprint 1079; Re Smith, 80 L.T.Rep. 
N.S. 113; In re Hall, 51 L.T.Rep.N.S. 
86; Bench v. Biles, 4 Madd. 187, 56 
Reprint 676; Mirehouse v. Scaife, 2 
Myl.&C. 695, 14 Eng.Ch. 696, 40 Re- 
print 805 “faff 1 “tur! 134]! Cote’ v: 
Turner, 4 Russ. 376, 4 Eng.Ch, 377, 38 
Reprint 847, 


Ont.—Johnston v. Denman, i8 Ont. 
66; Moore v. Mellish, 3 Ont. 174. 


[a] As demonstrative evidence.— 
“The existence of a residuary clause” 
has been “‘considered to be demonstra- 
tive evidence of an intention to charge 
a legacy upon the Jand.” Getchell v. 
Rust, 68 A. 404, 8 Del.Ch. 284, 291. 


29. U.S.—Lewis  v. 
How. 1, 14 L.Ed. 819. 


Colo.—Daiss v. Hanes, 277 P. 5, 85 
Colo. 397, 400. 


Del.—Walters v. Young, 114 A. 164, 
12 Del.Ch. 297. 


Neb.—In re Strolberg’s Estate, 183 
N.W. 97, 106 Neb. 173, 26 A.L.R. 643. 


109 A. 


Darling, 16 


Pa.—In re Reel’s Estate, 
845, 266 Pa. 221. 


And see cases supra note 28. 


30. Marcy v. Graham, 128 S.E. 550, 
554, 142 Va. 285; Rinehart v. Rine- 
hart, 126 S.E. 402, 98 W.Va. 93, 42 A. 
L.R. 649; Egan v. Siegel, 233 N.W. 
569, 203 Wis. 119. And see cases su- 
pra note 28. 


“Where the language of a will com- 
bines real and personal estate in a 
residuary clause, a charge on the real 
estate which is included in such re- 
siduum arises by implication for the 
satisfaction of the legacies previous- 
ly given in the will, if such implica- 
tion is not inconsistent with admis- 
sible extraneous. circumstance or 
other provisions of the will.” Marcy 
v. Graham, supra. 


31. Coon v. Coon, 118 N.E. 820, 187 
Ind. 478, 484 [superseding (App.) 112 
N.E. 841]; Rinehart v. Rinehart, 126 
S.E. 402, 98 W.Va. 938, 42 A.L.R. 649. 


“The rule that real estate shall not 
be resorted to primarily for pay- 
ment of legacies and debts does not 
control when by a fair construction 
real estate is found to be placed in the 
residuum and is thus treated as per- 
sonalty.” Coon vy. Coon, supra. 


Exception distinguished from 


charge see supra § 1465. 
32. See supra § 2484. 
33. See supra §§ 2488-2490. 


[69 C.J.] 1179 


important factor in determining whether the residu- 
ary real estate may be reached for the payment of 
legacies, as it may be used for such payment only to 
the extent that the personal estate is insufficient 
therefor;*4 and it has been held sufficient for this 
purpose that the insufficiency existed at the testator’s 
death,** but as to this there is authority to the con- 


Land specifically devised*? is chargeable with leg- 
acies under a residuary clause blending personalty 


34. Del.—Walters v. Young, 114 A. 
164, 12 Del.Ch. 297. 


_Ill.—Heylin v. Woods, 261 Ijl.App. 
429. See Dreyfuss v. Freud, 189 Ill. 
App. 417. 


Mo.—Ganahl v. Ganahl, 19 S.W.(2d) 
898, 323 Mo. 620. 


N.J.—New Jersey Title Guarantee 
& Trust Co. v. Smith, 108 A. 16, 90 N. 
J.Eq. 386. 


Pa.—In re Bauerlein’s Estate, 59 
Pa.Super. 647; Markley’s Estate, 10 
Pa.Co. 549. 


S.C.—Patterson v. Cleveland, 163 S. 
HE. 784, 165 S.C. 266. 


Va.—Marcy v. Graham, 128 S.E. 550, 
142 Va. 285. 


W.Va.—Henderson vy. Potters Or- 
pagn Home, 127 S.E. 725, 99 W.Va. 


{a] Thus, where the testatrix be- 
queaths a legacy to be paid within 
one year after her death without des- 
ignating the souree from which pay- 
ment shall be made, and by a resid- 
uary clause devises the rest of her 
property, “real, personal, and mixed, 
wherever situated,” to others, the land 
so devised is charged with payment of 
a money legacy if the personal prop- 
erty is not sufficient after paying 
debts and costs ‘of administration. 
Rinehart v. Rinehart, 126 S.E. 402, 98 
W.Va. 93, 42 A.L.R. 649. 


[b] Trust fund established by a 
will for the maintenance of the home 
place is payable out of mixed residu- 
ary estate, where the personal prop- 
erty is insufficient. Patterson v. 
Cleveland, 163 S.E. 784, 165 S.C. 266. 


85. Walters v. Young, 114 A. 164, 
12 Del.Ch. 297; Ferris v. Ferris, 98 
AL 21h, 1h DelChy 174s 


_[a] ‘Thus, in order to charge lega- 
cies upon residuary real estate, it is 
not necessary to show that at the date 
of the will the personal property of 
the testator was insufficient to pay his 
debts and legacies if such deficiency 
existed at the testator’s death, for a 
general gift of the residue of the tes- 
tator’s estate imports a gift of what 
remains of his real and personal es- 
tate after debts and legacies are paid. 
eas v. Young, 114 A. 164, 12 Del. 


36. Koontz v. Hubley, 145 N.E. 590, 
111 Ohio St. 414 [aff 19 Ohio App. 
484]; Theobald v. Fugman, 60 N.E. 


606, 64 Ohio St. 473, 


[a] Rule that, where legacies are 
given generally and no fund is pro- 
vided from which to pay them, and 
afterward the residue is given in one 
mass, the legacies constitute a charge 
on the residuary estate, is applicable 
only where from the will and circum- 
stances it is fairly inferable that the 
testator must have realized that he 
had no property out of which the leg- 
acies could be paid, and satisfaction 
out of residuary estate was necessa- 
ry. Koontz v. Hubley, 145 N.E. 590, 
111 Ohio St. 414 [aff 19 Ohio App. 
484]. 

37. 


Generally see infra §§ 2504— 
2508. 


1180 [69 C.J.] 


and really,’’ although the specitie devisee is also 
made the residuary devisee and legatee,’® as the re- 
siduary devise does not revoke the prior speeitie de- 
vise and pass the specifically devised land under the 
But the mere faet that, m the 
residuary disposition, certain real estate is speecifieal- 
ly named, does not affeet the rule so as to prevent the 
logacies becoming a charge on the real estate so spec- 


residuary elause.!? 


ified. *+ 


[\ 2502] bbb. Matters Affecting Application of 
It is essential to the application of the above 
general rulet® that the will show an intention on the 
part of the testator to blend the different classes of 
property and ereate a mixed fund;** and, converse- 
ly, there is no charge on the realty where the clause 
disposing of the residue of the real and personal es- 
tate separates the two classes of property*® or where 
the residuary clause refers only to personalty which 


Rule.*? 


88. Colo.—Daiss v. Hanes, 277 P. 
6, 85 Colo. $97, 
Towa.—Peet ve Peet, 68 N.W. 705, 


99 Towa 814. 
Neb.—In re Stroiberg’s Estate, 183 


NW. 97, 106 Neb. 178, 26 ALAR. 648. 
N.C.—Robinson we Melver, 63 N.C. 
645. 
Pa—Markley’s Estate, 24 A. 75, 148 
Pa. 588. 


R.I—Phillips v. Clark, 29 A. 688, 18 


RI. 627; Belcher vy. Belcher, 16, RL 
(2. 
S.C.—Allen vw. Ruddell, 61 S.C. 866. 
Bne—Castle v. Gillett, LR. 16 Eq. 
; Browning v. French, 24 L.T. Rep. 


. BAM. 

{a] General pecuniary legacies are 
not charges upon a specific devise of 
land in a residuary clause with a spe- 
cific. bequest of personal property. 
Robinson v. McIver, 68 N.C. 645, 

$9. Newsom v. Thornton, § So. 261, 
$2 Ala. 402, 60 Am.R. 743; Humes v. 
Woed, $ Pick. CMass.) 478; Phillips v. 
Clark, 18 R.L 627. 

40. Humes vw 
(Mass.) 478. 


Revocation of devise genorally seo 
Supra §§ 2298, 2299. 


Wood, 8 Pick. 


41. Markley’s Estate, 24 A. 75, 148 
Pa, 638; Bray v. Stevens, 12 Ch.D. 
ig2; Thorman vy, Hilhouse, 6 Jur.N.s, 
563. 


42. Sufficiency or insnificlency of 
personalty see supra § 2501. 


48. See supra § 2501. 
44 Weber vy. Bardon, 111 A. 649, 


92 N.J.Eq. 190; 
17 N.B. 740, 110 N.Y. 159; 
ter, $3 De G.M.&G. 857, 623 
SOT, ST4, 48 Reprint 336. 


fa] Properties held not blended.— 
(1) Where a testator gives to his wife 
one third of the personalty and the 
income from one third of the realty 
and gives all the residue of the es- 
tate to his son as executor, one half 
absolutely and one halt in trust for 
his daughter, there is no blending of 
the real estate and personal estate in 
the residuary clause of the will. Mat- 
ter of Rochester, 17 N.B. T40, 110 N. 
Y. 159 (2) Under a will using the ex- 
pression “all the rest and remainder 
of my estate,” and “my estate remain- 
ing,” and “I give and devise unto my 
executor hereinafter named in trust 
all my real estate,” no intention ap- 
pears on the part of the testator to 
blend real and personal property in 


Matter of Rochester, 
Tidd vy, Lis- 
Ene.Ch, 


For later cases, developments and changes in 
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legacies. *® 
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the testator deemed more than sufficient to pay the 
The general rule apples although the 
word “residue” does not appear in the clause con- 
stituting the general gift of the mixed fund, provid- 
ed words of equal import are used,** such as the “bal- 
ance of my estate,”*® or although the word “residue,” 
when used, is not followed or qualified by such words 
as “after the payment of legacies.”*® 


So also, the 


appleation of the rule is not affected by the fact that 


the gift to his ultimate beneficiary or 
beneficiaries, but there was a specific 
devise of all his real estate for a 
definite object. Weber v. Bardon, 111 
A, 649, 92 N.JtHq. 190. 

45. Del.—Gilder v. Gilder, 
Gheis sy 

N.C.- 
645. 

Pa.- 
ST4; 

Rick. 
LGu cbse 

Ont.—Johnston vy. Denman, 18 Ont. 
Ob. 

46. Petition of Jamieson, 28 A. $33, 
18 RI. $85. 


47. Rice v. Rice, 111 A. 489, 12 
Del.Ch. 245; Morehead’s Ex’r vy. 
France, 154 S.W. 878, 153 Ky. 44; Hart 
v. Williams, 77 N.C. 426; In re Baw- 
den, [1894] 1 Ch. 6938; Hassel v. Has- 
sel, Dick. 527, 21 Reprint 374. 

[a] Devise subject to exception of 
what was given before.—Hdegell v. 
Haywood, 3 Atk. 352, 26 Reprint 1003, 


48. Rice v. Rice, Lil A. 439, 12 


1 Del. 
Robinson y. McIver, 63 N.C. 


-Van Vliiet’s Appeal, 102 Pa. 
Dugan v. Law, 1 Pa.Super. 338. 
Belcher v. Belcher, 12 A. 230, 
» 


72. 


Del.Ch, 245; Rambo v. Rumer, 4 Del. 
Ch. 9; Knotts v. Bailey, 54 Miss. 235, 


28 Am.R. 348. 
49. In re Strolberg’s Estate, 188 
N.W. 97, 106 Neb. 178, 26 A.L.R. 643. 


fa] “The rule is one of implication 
arising from the blending of the real 
and personal estate in the residuum 
and from the fact that the word ‘resi- 
due,’ if real estate is expressly made 
a component part thereof, means that 
part of the real estate, not specifical- 
y devised in the preceding portions 
of the will, remaining after the prior 
dispositions of the will have been sat- 
isfied.” In re Strolberg’s Estate, 183 
ae 97, 106 Neb. 178, 179, 26 A.L.R. 
6438, 
: a Markley’s Estate, 10 Pa.Co. 
649, 
51. Casey v. Genter, 176 N.E. 782, 
276 Mass. 165; Hgean vy. Siegel, 238 N. 
W. 569, 208 Wis. 119. 


[a] “Absolutely,” in remainder of 
property to a son to be his absolutely, 
relates to the quality of the estate and 
does not preclude a legacy from being 
a charge thereon, Egan v. Siegel, 233 


N.W. 669, 208 Wis. 119. 
[b] “Without restrictions.”—A de- 


vise of the “rest” of the testator’s es- 
tate, “without restrictions,” subject 
to a yearly tax for the testator’s par- 
ents, is a gift of an absolute estate, 


the law see Annotations, s 


the will ereates a trust with regard to the residue ;°° 
or that the residue is expressed as being given “abso- 
lutely” or “without restriction ;”°+ or that no power 
of sale to pay legacies is given;°? or that the residu- 
ary disposition is preceded by a general direction that 
the debts and legacies shall be paid by the execu- 
tors®® or out of the personal estate ;°* or that previ- 
ous specific devises of interests in real estate were 
given by the will.5® 


But the rule does not apply 


Subject to a trust or charge, and is 
not invalid as cutting down the fee. 
Casey v. Genter, 176 N.E. 782, 276 
Mass. 165. 


52. In re Strolberg’s Estate, 183 
N.W. 97, 106 Neb. 173, 26 A.L.R. 643. 


53. In re Brooke, 3 Ch.D. 630, 


54. Im re Strolberg’s Estate, 183 N. 
W. 97, 106 Neb. 173, 26 A.LAR. 643. 


fa] Discussion of rule.—‘‘Assum- 
ing that such was the testator’s mean- 
ing, what effect must be given to the 
direction that the legacies be paid out 
of his personal estate? Is it to be 
taken as a positive affirmation of the 
testator’s intent that the personal 
property should alone be chargeable? 
Such intent, according to the rule, is 
presumed in the case of every pecun- 
lary legacy, unless it appears that re- 
sort to the real estate in case of de- 
ficiency of personal assets was intend- 
ed. It is equally the rule, as we have 
seen, that if there is a devise of the 
residue, both real and personal, in one 
mass, after pecuniary bequests, it is 
ordinarily sufficient proof of intent 
to charge the realty. Is that proof of 
intent overcome and rendered nuga- 
tory in the case before us by the ex- 
press direction that the legacies be 
paid out of the personal property? In 
our view, that was simply a state- 
ment of what the law would have im- 
plied if that direction had been omit- 
ted from the will. The law makes the 
personal property the fund for the 
payment of legacies in the absence of 
any direction. But there was nothing 
in the language directing that the leg- 
acies be paid out of the personal prop- 
erty which would indicate a delib- 
erate intent to debar the legatees from 
resorting to the real estate in default 
of personal property, if the language 
of the residuary clause gives them 
that right. The will nowhere says 
that the personal estate was to be the 
only or exclusive fund for the pay- 
ment of legacies or that the land 
should in no event be liable. We 
therefore conclude that the direction 
to pay the legacies in question out 
of the personal property will not of 
itself overcome the force of the re- 
siduary clause and prevent it from 
operating to charge the legacies upon 
the real estate covered thereby if, 
tested by the rule hereinbefore stated, 
it otherwise would have that effect.’ 
In re Strolberg’s Hstate, 183 N.W. 97, 
106 Neb. 178, 178; 26 A.L.R. 643. 


55. Turner v. Gibb, 22 A. 580, 48 
N.J.Eq. 526; Patterson v. Cleveland, 
163 S.E. 784, 165 S.C. 266; Jaudon v. 
Ducker, 3 S.E. 465, 27 S.C. 295; Skill- 


ame title and section number, 


be. 


§§ 2502-2503] 


where no legacies are given in the will prior to the 
residuary clause, as where general legacies are sub- 
sequently given in a codicil;*® nor is the residuary 
realty charged where the residuary disposition fails 


to take effect.>* 
[§ 2503] (bb) Minority Rule.*s 


dictions where a testator gives legacies and then 
gives the “remainder of his estate real and personal” 
or the “rest, residue and remainder,’ 
of his estate,” these and other like terms are not in 
themselves sufficient to show an intention on the part 
of the testator to charge the real estate with the pay- 
ment of the legacies,°® and consequently there is no 
such charge in such case except where it is given by 


er v. Haisman, 24 L.T.Rep.N.S. 745; 
Carroll v. Hargrave, Ir.R. 5 Eq. 123. 


56. Lee v. Lee, 44 S.E. 534, 88 Va. 
805. 


57. Hanbest’s Estate, 
(Pa.) 10, 32 Leg.Int. 29. 


58. 


59. Pearson v. Wartman, 31 A. 446, 
80 Md. 528; White v. Kauffman, 5 A. 
865, 66 Md. 89; Power v. Jenkins, 13 
Md. 458; Stevens v. Grigg, 10 Gill & 
J. (Md.) 1438. 


Under statutes see infra note 60. 
60. See infra this note. 


[a] In Maryland (1) under Acts 
(1894) c 438, now Code (1912) art 93 
§ 331, which provides that in all wills 
real estate not specifically devised 
shall be chargeable with the payment 
of pecuniary legacies whenever the 
personal estate, after the payment of 
debts, proves insufficient, unless ‘a 
contrary intention clearly appears, 
real estate devised generally as a 
part of the residue or not devised at 
all is chargeable, with the payment 
of legacies when the personal estate 
is insufficient, unless the will clearly 
shows a contrary intention. St. Johns 
German Evangelical Lutheran Church 
v. Dippoldsmann, 84 A. 373, 118 Ma. 
242. Contra earlier cases see supra 
note 59. (2) Under such statute a be- 
quest in trust to the testator’s nephew 
is a lien or charge on a farm not spe- 
cifically devised him by the residuary 


phils sa eho wil lets 


Majority rule see supra § 2501. 


clause. Bristol v. Stump, 110 A. 470, 
136 Md. 236. 
61. Irwin v. Teller, 80 N.E. 376, 


188 N.Y. 25; Morris v. Sickly, 31 N.E. 
332, 183 N.Y. 456; Briggs v. Carroll, 
22) NEE 710545 117 IN. YY.) 28857" Brill’ v. 
Wright, 19 N.H. 628, 112 N.Y. 129, 8 
Am.S.R. 717; McCorn v. McCorn, 3 
N.E. 480, 100 N.Y. 511; Wiltsie v. 
Shaw, 3 N.E. 331, 100 N.Y. 191; Hoyt 
v. Hoyt, 85 N.Y. 142 [aff 17 Hun 192]; 
Bevan v. Cooper, 72 N.Y. 317 [rev_7 
Hun 117]; Kinnier v. Rogers, 42 N.Y. 
531 [aff 55 Barb. 85]; Reynolds v. 
Reynolds, 16 N.Y. 257; Harvey_v. 
Kennedy, 80 N.Y.S. 878, 81 App.Div. 
264; Purdy v. Purdy, 57 N.Y.S. 166, 
36 App.Div. 538; Hindman v. Haurand, 
87 N.Y.S. 828, 2 App.Div. 146 [aff 54 
N.E. 1092, 159 N.Y. 546]; Vanderhoof 
Vv. Lane, 17 N.Y.S: 712; 63 Hun 193; 
Smith v. Atherton, 7 N.Y.S. 300, 54 
Hun 172; Schnorr v. Schroeder, 45 
Hun (N.Y.) 148; Myers v. Eddy, 47 
Barb. (N.Y.) 263; Guelich v. Clark, 3 
Thomps.&C. (N.Y.) 315; Babcock v. 
Stoddard, 3 Thomps.&C. (N.Y.) 207; 
In re Knoll’s Bstate, 262 N.Y.S. 619, 
146 Misc. 613; Inre Kunz’s Estate, 249 
N.Y.S. 446, 139 Misc. 869; Beebe v. 
Lockwood, 170 N.Y.S. 1036, 103 Misc. 
326; Ingersoll v. Ingersoll, 142 N.Y. 
S. 217, 80 Misc. 299, 10 Mills Surr. 
347; Bankers’ Trust Co. v. Dietz, 106 
N.Y.S. 32, 54 Misc. 461, 462; Lyons v. 


’ or the “batance 
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In New York the rule is established that a simple 
bequest of legacies followed by a general residuary 
clause disposing of both real and personal estate, 


without distinguishing between them, does not of it- 


In a few juris- 


Steinhardt, 76 N.Y.S. 241, 37 Misc. 631; 
Matter of McKay, 68 N.Y.S. 925, 33 
Misc. 528, 2 Mills Surr. 91; Tallman 
v. Tallman, 23 N.Y.S. 734, 3 Misc. 488; 
Brennan v. Brennan, 127 N.Y.S. 420; 
Kelsey v. Deyo, 3 Cow. (N.Y.) 133; 
tae vy. Lupton, 2 Johns.Ch. (N.Y.) 


[a] Thus, where a testatrix, affer 
bequeathing a general legacy, gives 
“all the rest and residue and remain- 
der of my estate, both real and per- 
sonal, of which J may die seized and 
possessed,’’ to others, the legacy is 
not charged upon the real estate by 
the language contained in the will 
alone. Morris v. Sickly, 31 N.E. 332, 
133 Nove. 456; 


62. In re Hiscox’ Estate, 248 N.Y. 
S. 781, 139 Misc. 481. 


{a] TIllustration.—Under a will 
whereby the testatrix directed the 
payment of debts, cemetery improve- 
ments, gave furniture and personal 
effects to her son, bequeathed two 
thousand dollars to a granddaughter, 
and in a residuary clause gave the re- 
mainder of her personalty and all 
realty to her son, the legacy to the 
granddaughter was not a charge on 
the realty, in view of the evident in- 
tention that testatrix’ son take all the 
realty undiminished. Brennan y. Ad- 
ler, 180 N.Y.S. 359, 190 App.Div. 589. 


63. Extrinsic circumstances tend- 
ing to show intention generally see 
Supra § 2487. 


64. Carley v. Harper, 114 N.E. 351, 
219 N.Y. 295; Irwin v. Teller, 80 N.E. 
310, 188 INUY, 25: -Briges ve Carroll, 
22 ONSET CLOSAS aN. Ve UeSere WSGULe ove 
Wright, 19° N-H. 628, 112 N.Y. 129, 8 
Am.S.R. 717; MeCorn v. McCorn, 3 
N.E. 480, 100 N.Y. 511; .Scott v. Steb- 
bins, $1 N.Y. 605; Kalbfleisch v. Kalb- 
fleisch, 67 N.Y. 354; Morris v. Sickly, 
57 Hun 563 [rev on other grounds 31 
NE. 332, eco N.Y) 4565) Lhorpicve 
Munro, 47 Hun (N.Y.) 246; Finch v. 
Hull, 24 Hun (N.Y.) 226; Forster v. 
Civill, 20° Hun -(N.Y.)- 282; \Hoyt -v. 
Hoytealt) Bum , (N.Y) 41923). Roman 
Catholic German Church y. Wachter, 
42 Barb. (N.Y.) 43; In re Helliesen’s 
Estate, 266 N.Y.S. 792, 149 Misc. 184; 
In re Brewster’s Hstate, 260 N.Y.S. 
588, 144 Mise. 888; In re Kunz’ Es- 
tate, 249 N.Y.S. 446, 139 Misc. 869; 
In re McEvoy’s Estate, 248 N.Y.S. 348, 
139 Mise. 349; In re Lilienthal’s Hs- 
tate, 246 Ni¥.S. 459, 139) Misc, -235; 
In re Kinreich’s Hstate, 244 N.Y.S. 
357, 1837 Mise. 735; In re Knapp, 155 
N.Y.S. 266, 91 Misc. 391, 15 Mills Surr. 
199; Matter of Spencer, 29 N.Y.S. 
1088, 8 Mise. 194, 1 Gibb.Surr. 80; 
Brennan vy. Brennan, 127 N.Y.S. 420; 
Flynn v. Croniken, 9 How.Pr. (N.Y.) 
214; Matter of Pettit, 6 Dem.Surr. (N. 
Yeon: 


[a] Legacies held charge on resid- 
uary realty.—(1) Where a testatrix 


self charge the legacies on the residuary real estate,°? 
particularly where the will and surrounding cireum- 
stances show an intention to the contrary.®? 
general language, however, will justify a charge of 
the legacies on the residuary realty, where it is made 
to appear by extrinsic circumstances®* that it was the 
testator’s intention that the legacies should be a 
charge on the land;°* and this rule apples although 
the will expressly directs the payment of the testa- 


Such 


bequeathed a number of money lega- 
cies, but devised no realty, except by 
the residuary clause, bequeathing and 
devising the remainder of the estate, 
both real apd personal, to her hus- 
band, who yas also appointed execu- 
tor, with power to execute all deeds 
necessary to carry the provisions of 
the will into effect. Reed v. Wilson, 
199) N:Y.S)_324; . L208 MISC. (6 4de7 a2) 
Where the executors were given dis- 
eretionary power to dispose of all 
realty not specifically devised, and the 
personalty was insufficient to pay 
funeral expenses, including a monu- 
ment and bequests. In re Seymour’s 
Estate, 151 N.Y.S. 967, 88 Misc. 355, 
13 Mills Surr. 292. (3) Where all the 
personal estate was given outright to 
the legatee, to whom an additional 
legacy was bequeathed, so that there 
was no other property out of which 
the legacy could be paid than the 
realty passing under the _ residuary 
clause. In re Lockwood’s Estate, 167. 
N.Y.S. 457, 101 Misc. 177. 


{b] Legacies held not charge on 
Yrealty.—(1) A will, giving the use of | 
entire income and corpus of the es- 
tate, if necessary, to the widow for 
life, with power of sale, and giving 
whatever remained, after her death 
and after payment of general lega- 
cies, to a third person in trust to con- 
vert into money and invest for the 
benefit of a nephew until he became 
thirty years old, does not show that 
the pecuniary legacies were intended 
to be charged on the real estate, worth 
one thousand five hundred dollars, it 
appearing that all of the personalty, 
worth five thousand four hundred dol- 
lars, was used for the widow’s care, 
and that shortly before her death 
part of the real estate was mortgaged 
by the order of the court. In re Bur- 
den’s Estate, 177 N.Y.S: 748, 107 Misc. 
416. (2) Where a testator, without 
giving any power to the exeeutors to 
sell lands, directs the payment of a 
legacy to the testator’s nephew with- 
in three months after his death, which 
the personalty would have been suffi- 
cient to pay but for unforeseen con- 
tingencies, and makes a residuary be- 
quest of real and personal property to 
persons who, although strangers in 
blood, had long been members of the 
family of the testator, and the testa- 
tor has no descendants and leaves no 
widow, there is nothing to indicate 
an intention to charge the legacies on 
the residuary real estate. Brill v. 
Wright, 19 N.E. 628, 112 N.Y. 129, 8 
Am.S.R. 717. 


[ce] Evidence.—W here legacies 
were not by any provisions of the 
wilt made a lien on the realty passing 
under the residuary clause, but there 
was not sufficient personalty to pay 
them, competent evidence may be in- 
troduced to show that the testator 
intended to make these legacies a lien 
on this realty. In re McArdle’s Will, 
196 N.Y.S. 529, 203 App.Div. 324. 
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tor’s debts,®> and although there has been a prior de- 
vise of the real estate.°® Thus an intention to charge 
the realty will be inferred where at the time of mak- 
ing the will, containing a general residuary disposi- 
tion of both real and personal estate, the testator’s 
personal estate was so clearly insufficient to pay debts 
and legacies that he must then have known that their 
payment could not be made without the aid of the 
Other matters to be considered in de- 
termining the testator’s intention to charge the re- 
siduary realty are the fact that the testator direct- 
ed payment from the residue of all transfer or in- 
heritance taxes upon devises or legacies®® and, in 
some cases, the comparative relationship to the tes- 
tator of the general and residuary, legatees.6® Where 
such intention appears, a subsequent clause which 


real estate.®7 


65. Kinnier v. Rogers, 42 N.Y. 531 
[aff 55 Barb. 85]; Matter of Bolton, 
26 N.Y.S. 333, 5 Misc. 477. 


66. Scott v. Stebbins, 91 N.Y. 605, 
16 N.Y.Wkly.Dig. 373 [aff 27 Hun 335, 
and dist Bevan v. Cooper, 72 N.Y. 317 
(rev 7 Hun 117) (where the court 
said: “no case in this state has gone 
so far in inferring from the usual 
residuary clause an intent to charge 
legacies upon lands, as to find it where 
there has been a prior devise of spe- 
cific real estate’’)]}. 


[a] Principle that prior devise of 
real estate repels implication of a pur- 
pose to charge the real estate with 
the payment of legacies has no appli- 
eation where the residuary clause 
comprehends real and personal prop- 
erty and unites both as one single 
fund. Scott v. Stebbins, 91 N.Y. 605 
[aff 27 Hun 335]. 


67. Briggs v. Carroll, 22 N.E. 1054, 
117 N.Y. 288; McCorn v. McCorn, 3 N. 
BE. 480, 100 N.Y. 511; American Bap- 
tist Home Mission Soc. v. Foote, 5 N. 
Y.S. 236, 52 Hun 310; In re Helliesen’s 
Estate, 266 N.Y.S. 792, 149 Misc. 184; 
In re Hoffmann’s Estate, 262 N.Y.S. 
505, 146 Misc. 535; In re Lilienthal’s 
Estate, 246 N.Y.S. 459, 189 Misc. 235; 
In re Weber’s Hstate, 194 N.Y.S. 336, 
118 Misc. 653; In re Burden’s Estate, 
177 N.Y.S. 748, 107 Misc. 416; Well- 
preck v. Otten, 71 N.Y.S. 937, 35 Misc. 
464. 


{a] Thus, where a testator, after 
providing for legacies to his wife, son, 
and grandchild considerably in excess 
of the personal property he then owns, 
by a residuary clause disposes of his 
real and personal property, and there- 
after purchases more land with the 
personal property he had at the time 
of executing the will and accumulates 
liabilities, whereas he was free from 
debt at the time of executing the will, 
and at the time of his death his per- 
sonal property is insufficient to. pay 
the legacies, the facts strongly indi- 
cate and the court will hold that the 
testator meant to impose the payment 
of the legacies as a charge upon his 
land. Briggs v. Carroll, 22 N.E. 1054, 
117 N.Y. 288. 


[b] One of most cogent considera- 
tions in determining whether general 
legacies are a charge on realty pass- 
ing under a_ residuary clause is 
whether the testator knew at the time 
of execution of his will that the per- 
sonalty was inadequate to pay general 
Jegacies. In re Hoffmann’s Hstate, 
262 N.Y.S. 505, 506, 146. Misc. 535. 


[c] Within reasonable contempla- 
tion.—To warrant charging legacies 
on residuary realty, deficiency of tes- 
tator’s personalty must have been rea- 
sonably within the testator’s contem- 
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disregarded.?° 


plation. In re Lilienthal’s Estate, 246 
N.Y.S. 459, 139 Mise. 235. 


{d] Prior charges on _ personalty, 
such as debts, funeral charges, and 
administration expenses should be 
considered in determining whether 
inadequacy of personalty authorizes 
charging the residuary realty with 
legacies. In re Lilienthal’s Estate, 
248 N.Y.S. 459, 189 Misc. 235. 


[e] Reduction in personalty after 
making will and general gift of real- 
ty and personalty in a _ residuary 
clause are immaterial in determining 
whether legacies are chargeable on 
realty. In re Lilienthal’s Estate, 246 
N.Y.S. 459, 139 Mise. 235. 


68. In re McEvoy’s Estate, 248 N. 
Y.S. 348, 139 Misc. 349; In re Lilien- 
Haye Hstate, 246 N.Y.S. 459, 139 Misc. 

oO. 


In determining charge on realty in 
general see supra § 2497. 


69. In re Lilienthal’s Estate, 246 
N.Y.S.' 459, 139) Mise. 235. 


[a] Legacy to child of testator by 
a former marriage with residue to 
his widow, has been held a charge on 
decedent’s real property. In re Lee- 
mnens Ex’r, 240 N.Y.S. 98, 136 Misc. 


[b] Legacies not charge.—General 
legacies to the testatrix’ sister, nieces, 
nephews, and relatives of deceased 
husband are not a charge on real es- 
tate given a residuary legatee, who 
had grown up and had been treated, 
up to the time of the testatrix’ death, 
as a daughter, as part of the residuary 
estate, in a will drawn by a competent 
attorney, under a residuary clause 
giving her, in addition thereto, the 
residue of testatrix’ personal estate, 
notwithstanding the insufficiency of 
the personal estate to pay the general 
legacies, or power given the executor 
to convey ali or any part of the real 
estate. In re Mould’s Will, 190 N.Y. 
S. 489, 117 Mise. 1 [aff 197 N.Y.S. 931, 
204 App.Div. 889 (aff 142 N.E. 293, 236 
N.Y. 582)]. 


Relationship as affecting intention 
Lesion tag realty generally see supra 


70. In re Kouwenhoven, 118 N.Y.S. 
502, 63 Mise. 161, 8 Mills Surr. 154. 


[a] Thus, where a testator devised 
and bequeathed to his children in 
equal shares all the residue of his es- 
tate, and his property was such as to 
show an intent that the realty should 
be charged with the payment of spe- 
cific legacies amounting to one hun- 
dred thousand dollars on deficiency of 
the personal assets, a subsequent 
clause providing that in such contin- 
gency the children should take the 


contains nothing of a dispositive character should be 


[§ 2504] (e) Charge on Lands or Interest Specifi- . 
cally Devised*!—aa. In General. 
to land given under a will passes to the devisee,*? it 
is subject to the payment of debts’* and legacies, 
whether the latter are made an express charge on the 
land by the will or by deeree of court.** 
the case of legacies as a charge on real estate in gen- 
eral,?® the question whether legacies are charged on 
specifically devised real estate depends on the terms 
of the will and the intention of the testator as gath- 
ered therefrom.7® 
of an intention otherwise, land, or an interest there- 
in, specifically devised is not subject to a charge for 
the payment of legacies,77 particularly where the will 


Although the title 


And, as in 


As a general rule, in the absence 


residuary estate in other specified pro- 
portions, must be disregarded. In re 
Kouwenhoven, 118 N.Y.S. 502, 63 Misc. 
161, 8 Mills Surr. 154. 


71. Devise to executor or trustee 
see infra § 2509. 


Pes residuary clause see supra § 


72. See supra § 2459. 
73. See infra § 2572. 


74 In re Mould’s Estate, 185 N.Y. 
Sp Me 113 Misc. 602 [aff 187 N.Y.S. 


75. See supra § 2486. 
76. Sistrunk v. Ware, 69 Ala. 273; 
Budd v. Williams, 26 Md. 265; Read 


v. Cather’s Adm’r, 18 W.Va. 263; Bray 
v. Stevens, 12 Ch.D. 162; Mannox v. 
Greener, L.R. 14 Eq. 456; Matter of 
Emmerton, 3 De G.J.&S. 338, 68 Eng. 
Ch. 338, 46 Reprint 666. And see cas- 
es infra notes 77-87. 


77. Cal.—tIn re Neistrath’s Estate, 
5 P. 507, 66 Cal. 330. ‘ 


Conn.—Case v. Case, Kirby 284. 


Ill.— Stokes v. Johnson, 185 N.E. 
567,352 TIL seed. 


Iowa.—In re Peet’s Estate, 68. N.W. 
705, 99 Iowa 314. 


Kan.—Schott v. Schott, 276 P. 823, 
128 Kan. 262. 


Me.—Chase y. Davis, 65 Me. 102. 


oe aes v. Drury, 2 Gill & J: 


oe ae ee v. Hubbell, 9 Pick. 


Mich.—Hibler v. 
361, 104 Mich. 274. 


Miss.—Woessner v. Smith, 101 So. 
849, 136 Miss. 894. 


N.H.—Hoyt v. Hoyt, 45 A. 
N.H. 303; Davenport v. 
A. 569,63 N.H. 538. 


N.J.—Weber v. Bardon, 111 A. 649, 
92 N.J.Eq. 190; Kitchell v. Young, 19 
A. 729, 46 N.J.Eq. 506; Leigh v. Sav- 
idge’s Ex’rs, 14 N.J.Eq. 124. 


N.Y.-—In re Hall’s Estate, 258 N.Y. 
S. 460, 144 Mise. 264; In re Kunz’ Es- 
tate, 249 N.Y.S. 446, 1389 Misc. 869. 


N.C.—Morisey v. Brown, 56 S.B. 704, 
Beau 154; Worth v. Worth, 95 N. 


Hibler, 62 N.W. 


138, 69 
Sargent, 4 


_Ohio.—McMahon v. McGuire, 3 Ohio 
Cir.Dec. 464, 6 Ohio Cir.Ct. 303. 


Pa.—In re Loughrey’s Estate, 93 A. 
628, 247 Pa. 494; Shenk v. Shenk, 24 
A. 680, 150 Pa. 521; In re Knaub’s Es- 
tate, 22 A. 814, 144 Pa. 322; Buchan- 
an’s Appeal, 72 Pa. 448; In re Halt’s 
Estate, 58 Pa.Super. 73; Thompson’s 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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shows an intention that there should not be such a 
charge,** as where a fund is provided for the pay- 
ment of legacies although it proves to be insuffi- 
cient,‘® or the testator expresses a wish that the land 
be not sold,®° or the will shows that the testator in- 
tended the legacies to be paid from personal prop- 


erty only.§? 
When charge on realty devised. 


devised land, however, will be subject to such a 
charge, where the testator’s intention to make the leg- 


Est; 21 Pa.Dist. 27. 


R.I.—Phillips v. Clark, 29 A. 688, 
I3° RT. 627. 


Tex.—Arnold v. Dean, 61 Tex. 249. 


Utah.—Rumel v. Solomon, 180 P. 
419, 54 Utah 25. 


Va.—Carter v. Meade, 169 S.E. 722, 
160 Va. 500; Davis v. Davis, 123 S.E. 
538, 1388 Va. 682. 


Eng.—Scott v. Scott, 1 Eden 458, 28 
Reprint 762. 


Sask.—Re Siskin Estate, 23 Sask. 
626, [1929] 4 Dom.L.R. 1086. 


[a] Iustrations.—(1) Where the 
testator made a special devise of spe- 
cifically mentioned real estate, and 
there is nothing in the will which ex- 
pressly or by implication onerates the 
real estate so devised with the burden 
of paying general legacies given by a 
subsequent paragraph, such real es- 
tate passed free from any claim of 
the beneficiaries mentioned in such 
Subsequent paragraph. Rumel v. Sol- 
omon, 180 P. 419, 54 Utah 25. (2) 
Where a testator bequeaths legacies 
in excess of his personal estate, and 
makes a specific devise of his real es- 
tate in trust for the benefit of his 
wife and daughter during their lives, 
giving his trustee a power of sale, but 
directing the trustee to invest the 
proceeds of such sale for the benefit 
of -his wife and daughter, the defi- 
ciency in the payment of the legacies 
is not a charge on the real estate. 
Weber v. Bardon, 111 A. 649, 92 N.J. 
Eq. 190. (3) Where general legacies 
are given, and a devise of real estate 
is made to devisees, to whom the res- 
idue of real and personal property is 
given, Such legacies are not a charge 
on the real estate devised. Humes 
v. Wood, 8 Pick. (Mass.) 478; Mur- 
phy’ s’Est.39.7- Pa.Cowi 19. 


[b] Intention to charge not infer- 
red.— Where a testator bequeathed to 
his wife the homestead held by him- 
self and wife as tenants by the entire- 
ty and the household furniture, most 
of which would have been set off to 
her as exempt, and then gave two pe- 
cuniary legacies out of the residue, 
and in the third clause his remaining 
cash and personal property to his wid- 
ow, and in the fourth clause he de- 
vised certain specific real property to 
his executor in trust, to pay the in- 


come to his wife for life, and at her. 


death to distribute the proceeds to his 
heirs, and the amount of the testator’s 
personal property when he made the 
will was not shown, but it appeared 
that less than two years thereafter, 
when he was adjudged a lunatic, he 
had enough to pay the legacies, an 
intent to charge the legacies on the 
specific property left in trust for his 
wife would not be inferred. In re 
Stiles, 120 N.Y.S. 714, 64 Misc. 658. 


78. In re Tuozzolo’s Will, 252 N.Y. 
S. 441, 141 Mise. 251. 


79. Glass v. Dunn, 17 Ohio St. 413. 


80. Moran v. Cornell, 142 A. 605, 49 
R.I. 308; Carter v. Meade, 169 S.E. 
722, 160 Va. 500; Todd v. McFall, 382 
S.E. 472, 96 Va. 754. 


81. Sistrunk v. Ware, 69 Ala. 273; 
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acies a charge thereon clearly appears, or may be 
clearly deducible from the provisions of the will,>- 
and the charge need not be made in express terms or 
by any ‘particular language.*® 
of anything indicating a contrary intention, land spe- 
cifically devised will be charged with the payment of 


Thus, in the absence 


legacies where the will expressly directs the devisee 


The specifically 


Crocker v. Crocker, 164 A. 9, 112 N.J. 
Eq. 208. 


[a] Thus, where real estate is spe- 
cifically devised, and in a Subsequent 
section of the will personal estate is 
bequeathed upon condition of the pay- 
ment of certain legacies, the real es- 
tate is not chargeable with the pay- 
ment of the legacies. Sistrunk v. 
Ware, 69 Ala. 273. 


[b] Legacies included in testa- 
mentary provision for disposition of 
personal -property are not chargeable 
against realty devised in a Subsequent 
paragraph. Crocker v. Crocker, 164 A. 
9, 112 N.J.Eq. 203. 

82. U.S.—Wright v. 
Wheat. 204, 6 L.Ed. 303. 


Ill.— Arnold v. Arnold, 156 N.E. 758, 


Page, 10 


325 Ill. 500; Schulze v. Matschke, 191 
Tll.App. 163; Kakuska v. Roubyk, 155 
Tll.App. 452. 


Ind.—Pennsylvania Mortgage Trust 
Co. v. Moore, 50 N.E. 72, 150 Ind. 465; 
Barnhart v. Harnhart, 26 N.E. 895, 
127 Ind. 397, 22 Am.S.R. 652. 


Iowa.—Morey v. Morey, 84 N.W. 
1039, 113 Iowa 152; Henry v. Griffis, 
56 N.W. 670, 89 Iowa 543. 


Ky.—Breck v. Parkes, 37 S.W. 271, 
100 Ky. 37, 18 Ky.L. 539. 


Md.—Emory v. Emory, 
91 Mad. 531; 


46 A. 977, 
Stevens v. Gregg, 10 Gill 
& J. 143; Dugan v. Hollins, 4 Md.Ch. 
139; Usilton v. Usilton, 3 Md.Ch. 36. 


Mich.—-Stroh v. O’Hearn, 142 N.W. 
865, 176 Mich. 164. 
Miss.—Roberts v. Burwell, 78 So. 


857, 117 Miss. 451; Cady v. Cady, 7 
So. 216, 67 Miss. 425. 


N.H.—Young v. Benton, 46 A. 51, 70 
N.H. 268. 

N.Y.—Lupton y. Lupton, 2 
Ch. 614. 


Ohio.—Kuepper v. State, 134 N.E. 
476, 103 Ohio St. 529; Koontz v. Hub- 


Johns 


ley, 19 Ohio App. 484 [aff 145 N.E. 
590, 111 Ohio St, 414]. 
Pa.—Okeson’s Appeal, 59 Pa. 99; 


Fields’ Appeal, 36 Pa. 11; Solliday v. 
Gruver, 7 Pa. 452; Montgomery v. Mc- 
Elroy, 3 Watts & S. 370, 38 Am.D. 
771; Brandt’s Appeal, 8 Watts 198. 


R.I.—Goffe v. Goffe, 94 A. 2, 37 RI. 
542, Ann.Cas.1916B 240. 


S.Cc.—Waddell v. Waddell, 47 S.E. 
375, 68 S.C. 335; Kirkpatrick v. Ches- 
nut, 5 S.C. 216. 


Va.—Carter v. Meade, 169 S.E. 722, 
160 Va. 500; Davis v. Davis, 123 S.E. 
538, 1388 Va. 682. 


W.Va.—Lynch y. Spicer, 44 S.E. 255, 
53 W.Va. 426. 


Eng.—Kightley v. Kightley, 2 Ves. 
Jr. 328, 30 Reprint 656. 


“The intention may be determined 
from the express directions contained 
in the will or it may be implied from 
the whole will taken together.” Ar- 
nold y. Arnold, 156 N.B. 758, 761, 325 
Ill. 500. 

{a] Tllustrations.—(1) Where a 
testator, having in previous provi- 
sions of his will expressly disposed of 


to pay the legacies;** or where the land is specifically 
devised “subject. to, 
that” the devisee pay the legacies;8® or where the 


” “charged with,” or “on condition 


all of his estate to his sons, made cer- 
tain bequests to a daughter and 
grandchildren, directing that they be 
paid by the executors, the sons took 
the estate charged with the payment 
of such specific legacies. Knepper v. 
Knepper, 134 N.E. 476, 103 Ohio St. 
529. (2) A will giving the testator’s 
widow the use of premises, rent free, 
and seventy-five dollars monthly for 
life, and devising and bequeathing to 
the testator’s sons the fee of the 
premises and the testator’s business, 
“with the provision that they give 
my wife and their mother a monthly 
income of. $75.00” for life, the rent- 
free clause is a charge on the devise 
and the income a charge on both the 
devise and bequest. In re Blasius’ 
Will, 286 N.Y.S. 388, 134 Mise. 753. 


[b] Delivery of cottou.—Where a 
devisee is required to deliver a bale 
of cotton annually to a legatee, it con- 
stitutes a charge on the land devised. 
Roberts v. Burwell, 78 So. 357, 117 
Miss. 451. 


83. Sistrunk v. Ware, 69 Ala. 273; 
Knepper v. Knepper, 134 N.B. 476, 103 
Ohio St. 529. 


84. See infra § 2506. 


85. U.S.—Walker v. Atmore, 50 F. 
644, 1 C.C.A. 595. 


Ala.—Sistrunk v. Ware, 69 Ala. 273; 
Brown v. Grimes, 60 Ala. 647. 


Conn.—Cunningham v. Cunning- 
ham, 43 A. 1046, 72 Conn. 253. 


Ga.—Prince v. Barrow, 48 S.B. 412, 
120 Ga. 810. 


Ill.— Ellis v. Dumond, 102 N.E. 801, 
259 Ill. 483; * Spangler v. Newman, 
88 N.E. 202, 289 Ill. 616; Cox v. Sny- 
der, 241 Tll.App. 471. 


Ind.—Mortgage Trust Co. v. Moore, 
50 N.E. 72, 150 Ind. 465; Davidson 
v. Coon, 25 N.E. 601, 125 Ind. 49%, 9 
L.R.A. 584. 


Iowa.—Henry v. Griffis, 
670, 89 Iowa 548. 


Ky.—Patrick v. Patrick, 122 S.W. 
159, 135 Ky. 307; Phillips’ Ex’r v. 
Stites, 2 Duv. 313. 


Me.—Merritt v. Bucknam, 7 A. 383, 
78 Me. 504. 


Md.—Emory v. Emory, 46 A. 977, 
91 Md. 531: Buchanan v. Lloyd, 41 
A. 1075, 88 Md. 642. 


Mass.—Woods v. Gilson, 60 N.E. 4, 
61 N.E. 58, 178 Mass. 511. 


Mich.—In re More’s Hstate, 146 N. 
W. 319, 179 Mich. 237; Broadbridge v. 
Sackett, 101 N.W. 525, 138 Mich. 293; 
Chase v. Warner, 64 N.W. 730, 106 
Mich. 695. 


Miss.—Carroll v. Botsai, 5 So. 823, 
65 Miss. 350. 


7 oT stenomate v. Eskins, 24 Mo.App. 
96. 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.J.—Plum v. Smith, 62 A. 763, 70 
N.J.Eq. 602; Wallington v. Taylor, 1 
N.J.Eq. 314. 


N.Y.—Loder v. Hatfield, 71 N.Y. 92 
faff 4 Hun 386, 6 Thomps.&C. 229]; 
Bartholomew v. Merriam, 8 N.Y.S. 
179, 55 Hun 280; Thorp v. Munro, 47 


56 N.W. 
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land is s¢ devised “after” the payment of legacies ;°° 
or where the testator leaves no estate out of which 
legacies may be paid except land devised.** If the 
testator subsequently sold a part of the land so 
charged, the legacy remained a charge upon the part 
of the land unsold.*§ 


As against another than devisee. Under a statute 
putting a devisee’s children, in case of his death, in 
his stead with regard to the devise, such a charge ex- 
ists against the land devised, in the hands of the 
children of a deceased devisee.*® 


Devise subject to mortgage bequeathed. Where 
the testator bequeaths the assignment of a mortgage 
existing on land, and devises the land subject to such 
mortgage, the debt secured by the mortgage is a 
charge on the land in favor of the legatee.°° 


[§ 2505] bb. As Affected by Order in Will of Leg- 
acy and Devise. It has been held that, in arriving at 
the testator’s intention as to the charge, no stress is 
to be laid upon the order in the will in which the leg- 
acy and the devise of the’ real estate upon which the 
legacy is sought to be charged oceur.®' But on the 
other hand it has been held that where there is a spe- 


Hun 246; Hutchins v. Hutchins, 42 
N.Y.S. 601, 18 Misc. 633; Lupton v. 
Lupton, 2 Johns.Ch. 614. 


N.C.—Hunt v. Wheeler, 21 S,E. 915, 


infra § 2506. 


87. 
Dom.L.R. 348 


116 N.C. 422; Hedgespeth v. Puryear, 
88 N.C. 422; Aston v. Galloway, 38 
NCP 2'6: 


Ohio.—Nellons_ v.. Truax, 6 Ohio 
St. 97; Lacey v. Birdsall, 33 Ohio Cir. 
Ct. 460; 


Or.—Watson v. McLench, 
482, 112 Pe 416, 57 Or. 446. 


83. 
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Under direction to pay legacy see 
Re Conner, 


Disposition of personalty leaving 
nothing for legacies as showing inten- 
tion generally see supra § 2491. 
Watson v. McLench, 110 P. 482, 
112 P. 416, 57 Or. 446. 


naroet of sale by devisee see infra § 


oe 


[ss 9504-2506 


cific devise, the presumption is that it is the intention 
of the testator that the devisee shall have 1 as it is 
given, and a subsequent general charge of legacies on 
the real estate, although in terms capable of compre- 
hending the specific devise, should still be restricted 
to the real estate not specifically devised,®? particu- 
larly where a limitation upon the devise is made in 
the paragraph in which it is given;®* and that a 
bequest is not a charge on real estate specifically de- 
vised in other items of the will unless such intention 
clearly appears;°* but that if the charge precedes 
the specific devise, the presumption is in favor of a 
charge on the real estate subsequently specifically de- 
vised.°> 


[§ 2506] cc. Direction To Pay Legacies. A sim- 
ple direction in the introductory part of a will for the 
payment of legacies is insufficient to charge them on 
real estate specifically devised,®® unless such a di- 
rection is accompanied by something in the context 
from which it may be inferred that the legacies are to 
be paid first or that the devise is to be enjoyed after 
payment of the legacies.°* 


Direction to devisee to pay legacies. Where, how- 


Reprint 656. But see Trott v. Vernon, 
2 Vern.Ch. 708, 23 Reprint 1065 (hold- 
ing that where the testator directed 
that his debts and legacies should be 
paid in the first place, and then de- 
vised his land to his sister for life, 
remainder to her issue, remainder 
over, and made the sister executrix, 
lands should be charged with the 
debts). 


92. Pitts v. Campbell, 55 So. 500, 
173 Ala. 604; Newsom v. Thornton, 
8 So. 261, 82 Ala. 402, 60 Am.R. 743; 


(Man.) [1930] 2 


89. THllis v. : EB. 801, 

Pat tutes sammona\46sA 9854 ore Til dee es 
197 Pa. 119; In re Wise’s Estate, 41 ; 

A. 526, 188 Pa. 258; In re Canfield’s [a] Thus where a testator devised 


Hstate, 167 A. 500, 109 Pa.Super. 329; 
In re Fetrow’s UHstate, 67 Pa.Super. 
192; In re Patterson’s Estate, 59 Pa. 
Super. 100. 


R.I.—McNally v. MetNally, 49 A. 
699, 23 R.I. 180; Dodge v. Hogan, 19 
lees 


Tenn.—Cole v. Proctor, (Ch.) 54 S. 
W. 674. 


Tex.—Smith v. Cairn, 51 S.W. 498, 
ae 667 [rev (Civ.App.) 49 S.W. 
728). 


Va.—Cockerville v. Dale, 33 Gratt. 
(74 Va.) 45. 


W.Va.—Moats v. Poling, 151 S.E. 
324, 108 W.Va. 417; Isner v. Kelly, 
41 S:B. 158, 51 (W.Va. 82; Hogg  v. 
_ Browning, 34 S.E. 754, 47 W.Va. 22. 


Wis.—In re Korn’s Will, 107 N.W. 
659, 128 Wis. 428. 


Eng.—Wigg v. Wigg, 1 Atk. 382, 
26 Reprint 244. 
Ont.—Wilkinson y. Wilkinson, 19 


Ont.W.N. 205. 


“Where a devise of real estate is 
conditioned upon the performance of 
an obligation, that obligation becomes 
a charge upon the real estate without 
an express declaration thereof.” 
Moats v. Poling, 151 S.E. 324, 108 W. 
Va. 417. 


Under direction to pay legacy see 
infra § 2506. 


Pendleton vy. Kinney, 32 A. 331, 
Conn. 222; Reynolds v. Reynolds, 
iv 257; Cole v. Proctor, Crenn. 
54 S.W. 674; McKean vy. McKean, 


land to a son on condition that he pay 
certain amounts to the widow and 
other children, and the son died be- 
fore the testator, his children took the 
land subject to the condition under 
the statute. Ellis v. Dumond, 102 N. 
E. 801, 259 Ill. 483. 


90. Lydon v. Campbell, 91 N.E. 151, 
204 Mass. 580, 134 Am.S.R. 702; Na- 
gle v. Conard, 81 A. 841, 79 N.J.Eq. 
124 [aff 86 A. 1103, 80 N.J.Eq. 253 and 
87 A. 1119, 80 N.J.Eq. 252]. 


[a] Rule applied.—Where a testa- 
tor, owning land in remainder, en- 
cumbered by a mortgage, and also 
owning the mortgage, devised the 
land to the executor in trust for speci- 
fied purposes, and bequeathed the 
mortgage to his wife, and declared 
that on the death of the life tenant 
the executor should manage and col- 
lect the income, out of which he 
should pay the mortgage, but did not 
devise the corpus of the estate, and 
the wife accepted the gift and assign- 
ed the mortgage, the assignee took 
the mortgage subject to all equities, 
and the mortgage must be satisfied, 
as far as the corpus is concerned, as 
specified. Nagle v. Conard, 81 A. 841, 
79 N.J.Eq. 124 [aff 86 A. 1103, 80 N.J. 
5) 253, and 87 A. 1119, 80 N.J.Eq. 


91. Kightley v. Kightley, 2 Ves.Jr. 
328, 30 Reprint 656. 


[a] Thus a clause beginning a 
will, ‘First I will and direct, that all 
my legal debts, legacies and funeral 
expenses shall be fully paid,” is not 
sufficient alone to charge legacies 
on real estate specifically_ devised. 
Kightley v. Kightley, 2 Ves.Jr. 328, 30 


Phillips v. Clark, 18 R.I. 627; Rumel 
v. Solomon, 180 P. 419, 54 Utah 25, 32 
[quot Cyc]; Spong v. Spong, 3 Bligh 
N.S. 84, 4 Reprint 1271; Conron v. 
Conron, 7 H.L.Cas. 168, 11 Reprint 67; 
ae v. M’Conaghey, Ir.R. 6 Eq. 


93. Rumel v. Solomon, 180 P. 419, 
54 Utah 25. 


[a] Thus, where a special devise 
of specifically mentioned real estate 
was made subject to rights of the 
testator’s son and daughter to occupy 
it during the life of the daughter and 
during the son’s care of the testator’s 
estate, legacies given in subsequent 
paragraphs will not be construed a 
charge upon such land. Rumel v. 
Solomon, 180 P. 419, 54 Utah 25. 


_[b] “The expression of one limita- 
tion upon the gift in the paragraph 
containing such gift by necessary 
implication and construction excludes 
or negatives the intent of the giver 
to burden or attach to such gift any 
other or additional limitations or bur- 


dens.’’ Rumel v. Solomon, 180 P. 419, 
54 Utah 25. 
94. Koontz v. Hubley, 19 Ohio App. 


qa] [aff 145 N.E. 590,111 Ohio St. 

95. McCarthy v. McCarthie, [1897] 
1 Ir.R. 86; Cornwall v. Saurin, 17 L. 
R. Ir, 595) 

96. Smith v. Atherton, 54 Hun (N. 
x65) v2, 7 N.YS. 300; Harris vy. Ely, 
7 Paige (N.Y.) 421; Duvall’s Estate, 
23 A. 231, 146 Pa. 176; Sherratt v. 
Sherratt, Coop. t. Brough. 35, 47 Re- 
print 18; Davis v. Gardiner, 2 P.Wms. 
187, 24 Reprint 693; 
ee heley 2 Ves.Jr. 328, 30 Reprint 


oe Laurens y. Read, 48 S.C.Ha. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§ 2506] 


ever, a devisee is expressly directed to pay certain 
_ legacies, although not expressly charged by the 

will,®S this will, as a general rule, charge the legacies 
on the land or interest devised®® to the relief of the 
This rule is particularly ap- 
plicable where the words “paying thereout,” or “out 
of the estate,” devised,” or “out of the proceeds of the 
property,”® are used, or the devise is made “subject 
to,” or upon condition of, the payment of a legacy,* 
or when the devise is “after payment” of a legacy,® 
or where the will further provides that any benefici- 
ary not accepting such condition should forfeit all 


balance of the estate. 


interest under the will.6 And even 


98. Dixon v. Helena Society of 
Free Methodist Church of North 
America, 166 P. 114, 65 Okl. 203. And 
see cases infra note 99. 

99. U.S.—Morancy v. Quarles, 17 
F.Cas.No. 9,788, 1 McLean 194; Sands 
we Champlin, 21--F.CasiNo. 12,303; 11 
Story 376. 


Ala.—Sistrunk v. Ware, 69 Ala. 273. 


Ark.—Williams v. Nichol, 1 S.W. 
243, 47 Ark. 254. 
Ind.—Nash v. Taylor, 83 Ind. 347. 


Iowa.—Henry v. Griffis, 56 N.W. 
670, 89 Iowa 543; Pitkin v. Peet, 50 N. 
W. 282. 

Ky.—Farra v. Adams, 12 Bush 515. 


Me.—Whitehouse v. Cargill, 29 A. 
934, 86 Me. 60; Merrill v. Bickford, 
65 Me. 118. 

Md.—Ogle v. Tayloe, 49 Md. 158; 


Crawford v. Severson, 5 Gill 4438; 
Luckett v. White, 10 Gill & J. 480. 


Mass.—Thayer v. Finnegan, 134 
Mass. 62, 45 Am.R. 285. 
Mich.—Chase v. Warner, 64 N.W. 


730, 106 Mich. 695. 


Minn.—In re O’Leary’s Estate, 161 
N.W. 392, 136 Minn. 126. 


Miss.—Cady v. Cady, 7 So. 216, 67 
Miss. 425; Crossett v. Clements, 7 So. 
207. 


a v. Bakert, 86 Mo.App. 


25 A. 


N.J.—Wyckoff v. Wyckoff, ik 
r- 


963, 49 N.J.Eq. 344; Schanck v. 
rowsmith, 9 N.J.Eq. 314. 


N.Y.—Brown v. Knapp, 79 N.Y. 136 
{rev 17 Hun 160]; Colvin v. Young, 
81 Hun 126; Salisbury. v. Morse,- 7 
Lans. 359 [aff 55 N.Y. 675 mem]; 
Towner v. Tooley, 38 Barb. 598; Ket- 
tell v. Baxter, 100 N.Y.S. 529, 50 Misc. 
428; Harris-v. Fly, 7 Paige 421; 
Kingsland v. Betts, 1 Hdw. 596. 


N.C.—Hunt v. Wheeler, 21 S.E. 915, 
116 N.C. 422; Erwin v. Erwin, 20 S.E. 
520, 115 N.C. 366; Carter v. Worrell, 
2 S.H. 528, 96 N.C. 358, 60 Am.R. 420. 


N.D.—In re Gray’s Estate, 146 N.W. 
ROCCO eNOS ate A Ou TAL Gd. 


Ohio.—Case v. Hall, 38 N.E. 618, 52 
Ohio St. 24, 25 IL. RIA. 766; Yearly v. 
Long, 40 Ohio St. 27; Nellons v. Tru- 
ax, 6 Ohio St. 97; Clyde v. Simpson, 
4 Ohio St. 445. 


Okl.—Dixon v. Helena Society of 


Free Methodist Church, 166 P. 114, 
65 Okl. 203. 
Va.—Wenner vy. George, 106 S.E. 


365, 129 Va. 615. 


Eng.—Webb v. Webb, Barn.Ch. 86, 
27 Reprint 565; Awbrey v. Middleton, 
2 Haq.Cas.Abr. 497, 22 Reprint 422; 
Johnson v. Brady, 11 Ir.Eq. 386; 
Barker v. Devonshire, 38 Meriv. 310, 
36 Reprint 119; Sadd v. Carter, Prec. 
Ch. 27, 24 Reprint 15; Alcock v. Spar- 
hawk, 2 Vern.Ch. 228, 23 Reprint 748; 
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if it is doubtful 


Elliott v. Hancock, 2 Vern.Ch. 143, 
23 Reprint 699; Clowdsley v. Pelham, 
1 Vern.Ch. 411, 23 Reprint 552. 


ES ge v. Clark, 17 Grant Ch. 


1. Sallisbury v. Morss, 7 Tans. 
359 [aff 55 N.Y. 675 mem]; Lacey v. 
Lacey, 33 Ohio Cir.Ct. 460. 


[a] Thus, where a testator devis- 
ed a farm to her son “upon considera- 
tion that he pay to my daughter, S. 
J. L., the $1,000, which I have be- 
queathed to her in item three, and 
which sum until paid I hereby make a 
charge upon said farm,” the payment 
of the daughter’s legacy is a charge 
upon that of the son, and the person- 
alty is exonerated from its payment, 
at least to the extent of the son’s de- 
vise. Lacey v. Birdsall, 33 Ohio Cir. 
Ct. 460. 


a Mass.—Toft v. Morse, 4 Metce. 

N.J.—Wallington v. Taylor, 1 N.J. 
Eq. 314. 

N.C.—Hedgespeth v. Puryear, 
N.C. 422. 

Pa.—Swoope’s Appeal, 27 Pa. 58; 
Hoover v. Hoover, 5 Pa. 351. 

Tex.—Hoting v. Hamff, (Civ.App.) 
32 S.W.(2d) 681. 

Eng.—Seal v. Tichener, Dick. 444, 
21 Reprint 342; Boyd v. Higginson, 
Heir riGg, 9. 

8. Hunkypillar v. Harrison, 27 S. 
W.. 1004, 59) Ark. 4535 Phillips. vy. 
Humphrey, 42 N.C. 206. 


4 U.S.—Canal Bank v. Hudson, 4 
S:Ct. -308, 111° U.S. 66) 28" Libd’ 354, 


Ala.—Sistrunk v. Ware, 69 Ala. 273; 
Brown v. Grimes, 60 Ala. 647. 


Ill.—Daly v. Wilkie, 111 Ill. 382. 


Ind.—Porter v. Jackson, 95 Ind. 210, 
48 Am.R. 704. 


Ky.-—Phillips v. Stites, 2 Duv. 313. 


Me.—Merritt v. Bucknam, 7 A. 383, 
Le 504; Bugbee v. Sargent, 23 Me. 
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Md.—Gardenville Permanent Loan 
Assoc. v. Walker, 52 Md. 452. 


Mich.—Smith v. Jackman, 73 N.W. 
228, 115 Mich. 192. 


Mo.—Brooks v. Eskins, 24 Mo.App. 
296. 


N.H.—Perry v. Hale, 44 N.H. 363. 


N.J.—Horning v. Wiederspalen, 28 
N.J.Eq. 387. 


N.Y.—Gifford v. Rising, 
392, 51 Hun 1. 


Ohio.—Will v. Will, 172 N.E. 669, 
36 Ohio App. 15; Lacey v. Birdsall, 
33 Ohio Cir.Ct. 460. 


Pa.—Hammond’s Estate, 46 A. 935, 
197 Pa. 119; Pryer v. Mark, 19 A. 895, 
129 Pa. 529; Springer’s Appeal, 2 A. 
855, 111 Pa. 228; Pierce v. Livingston, 
80 Pa. 99; Newman’s Appeal, 35 Pa. 


3 N.Y.S. 
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whether it was the intention of the testator to charge 
a legacy which the devisee is directed to pay upon 
the land devised, 
of charging the land, as it should be presumed that 
the testator designed that his estate, rather than the 
personal liability of his devisees, should stand as se- 
curity for the fulfillment of his bequests.‘ 
been held, however, that a simple bequest to be paid 
by a devisee of land, without more to show the inten- 
tion of the testator, merely imposes a personal lia- 
bility upon the devisee upon his acceptance of the de- 
vise,* and will not create a charge on the land de- 
vised,® particularly where, on failure of the devisee 


the construction should be in favor 


It has 


339; Swoope’s Appeal, 27 Pa. 58; Mc- 
Fait’s Appeal, 8 Pa. 290; Downer v. 
Downer, 9 Watts 60; Holliday v. Sum- 
merville, 3 Penr:&W. 533; In re Mas- 
ters’ Estate, 85 Pa.Super. 292; Moran’s 
Estate, 13 Pa.Super. 251; Re Weaver's 
Estate, 2 Dauph.Co. 84. 


Va.—Cockerille v. Dale, 33 Gratt. 
(74 Va.) 45. 
W.Va.—Hogg v. Browning, 34 S.E. 


754, 47 W.Va. 22. 


Eng.—Wiggs y. Wigg, 1 Atk. 382, 
26 Reprint 244. 
Ont.—Stewart v. Dick, 10 Ont.Pr. 


aoe Jones v. Jones, 15 Grant Ch. 


[a] Subject to foregoing provision. 
—Where, after a bequest of legacies, 
the testator gave his real estate to a 
third person, “subject to the forego- 
ing provision in this my will,” the 
legacies were charged on the real 
estate so devised. Thorp y. Munro, 
47 Hun (N.Y.) 246. 


Generally see supra § 2504. 


5. Chauncey y. Taylor, 83 Ind. 598; 
Nash vy. Taylor, 83 Ind. 347; Lupton 
v. Lupton, 2 Johns.Ch. (N.Y.) 614; 
aed v. McFall, 32 S.E. 472, 96 Va. 
754. 

Generally see supra § 2504. 


6. Wenner v. George, 106 S.E. 365, 
TOP Via olies 


[a] Thus, where a testator devised 
land to his son for life, provided the 
son should pay to his sister a fixed 
sum of money, and the will further 
provided that any beneficiary not ac- 
ecepting the conditions should forfeit 
all interest under the will, the life 
estate accepted by the son was sub- 
ject to the lien of the charge, al- 
though the remainders over were not. 
Wenner vy. George, 106 S.E. 365, 129 
Va. 615. 


7. Sands v. Champlin, 21 F.Cas. 
No. 12,303, 1: Story (U.S.) 376; Henry 
v. Griffiths, 56 N.W. 670, 89 Iowa 543. 


8 See generally infra § 2555. 


9. Wright v. Denn, 10 Wheat. (U. 
S.) 204, 6 L.Ed. 303; Sauer v. Mol- 
linger, 22 A. 89) 138 Pa. 338 “Van 
Viiet’s Appeal, 102 Pa. 574; Walter’s 
Appeal, 95 Pa. 305; Cable’s Appeal, 91 
Pa. 327; Buchanan’s Appeal, 72 Pa. 
448; Hamilton v. Porter, 63 Pa. 332; 
Wright’s Appeal, 12 Pa. 256; Hacka- 
dorn’s Appeal, 11 Pa. 86; Miltenberger 
v. Schlegel, 7 Pa. 241; Thompson’s 
Appeal, 11 A “455, “7 | PaGas e220 0F 
Schmehl’s Appeal, 8 A. 874, 5 Pa.Cas. 
486; Rownson’s Estate, 6 Pa.Dist. 
61; Rowson’s Estate, 19 Pa.Co. 213. 


[a] Thus, where a testator has no 
personal estate, and directs that a 
legacy shall be paid by his son, to 
whom he devised all his real estate 
for life with remainder in fee to his 
sons, and the testator’s son died with- 
out paying the legacy, it was not a 
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to pay, there is a limitation over to certain persons, 
named, in equal shares,!° unless an intention that it 
should be so charged is otherwise indicated by the 
will;!! but a direction to the devisee to pay a legacy 
is material as showing an intention on the testator’s 
part to charge the land devised therewith.t? It has 
also been held that, where the direction to the devisee 
to pay a legacy is not contained in the clause giving 
the devise, it will not charge its payment upon the 
land, but will create merely a personal lability in 
case the devisee accepts the devise.1% 


Direction to pay out of particular fund. A legacy 
is not charged on the land by a direction to a specific 
devisee to pay the same out of a particular fund.'* 


[§ 2507] dd. Charges To Equalize Portions; Val- 
uation of Real Estate.t® Where a testator, for the 
purpose of equalizing the distribution of his proper- 
ty among a number of beneficiaries, subjects land spe- 
cifically devised to liens,+® or directs the devisee to 
pay certain sums to the other beneficiaries,‘? such 
liens or payments constitute a charge on the land or 
interest devised; and the same rule has been held to 
apply where the payments are directed to be made for 


charge on the real estate. Malone v. 


Mounts, 17 Pa.Dist. 884. 
10. Rowson’s Estate, 19 Pa.Co. 213. 


WILLS 


testator divides real estate into equal 
parts among five children and gives 
legacies to two other children equal 
to the market value of each real es- 


[§§ 2506-2508 


such purpose to the excutor or administrator.‘* The 
mere fact, however, that the will places a certain val- | 
uation on land devised does not charge the land, in 
the hands of the devisee, with such value so as to cre- 
ate a fund in which a legatee may share!® unless it is 
apparent from the whole will that it was the inten- 
tion of the testator to charge the devisee with the 
value of the special devise,?° or that the devisee 
should take at a price and that the land devised 
should be security for the payment or equalizing of 
legacies to the amount of the valuation*! as placed 
thereon by the testator, and not its subsequent val- 
ue.22. A direction to executors to require each of sev- 
eral devisees as they become entitled to their portions 
of the estate, under the will, to bear his proportion of 
a pecuniary gift to other beneficiaries, in lieu of lands 
devised to the first beneficiaries in bonds or other- 
wise, at the discretion of the executors does not cre- 
ate a charge on the lands devised.” 


[§ 2508] ee. Blending Personalty and Realty in 
Disposition Not Residuary. Where real and person- 
al estate are blended together in a general disposi- 
tion not residuary,?* real estate so disposed of would 


at the death of the son; the valuation 
is to be ascertained as of the death 
of the son. In re Fetrow’s Estate, 
67 Pa.Super. 192. 


11. Rowson’s Estate, supra, tate share devised, with a provision ’ 

12. Dickerman v. Eddinger, 32 A. et a there is Pa ae he tae hi a 197 PETS ONGW eo Da eae 
41, 168 Pa. 240; Brotzman v. Riehl, peeks Of ea a te enol ie, vectiae Pa. 338; Re Weaver, 2 Dauph.Co. 
13 A. 483, 119 Pa. 645; Sharp’s Es- : SBE OES (Pa.) 84. But see Erwin v. Erwin, 


tate, 7 Pa.Super. 372; Martin v. Ryder, 
16 Pa.Dist. 770. 


13. Owens v. Clayton, 56 Md. 129; 
Larkin v. Larkin, 23 A. 19, 17 R.I. 461. 


Personal liability generally see in- 
fra § 2555. 


14. Crawford v. McCarthy, 54 N.E. 
Disb IN. Yi bie. 


15. Equalization of payments to 
legatees see supra § 2198. 


16. Arnold v. Arnold, 156 N.E. 758, 
325 Ill. 500. 


[a] Thus, where a testator devised 
land to his son for life subject to liens 
to equalize the distribution of prop- 
erty among his children, such liens 
are a charge against the life estate. 
Arnold v. Arnold, 156 N.E. 758, 325 
Tll. 500. 

17. U.S.—Morancy v. Quarles, 17 
¥F.Cas.No. 9,788, 1 McLean 194. 


Ala.—Harland v. Person, 9 So. 379. 
93 Ala. 273; Brown y. Grimes, 60 Ala. 
647. 


Ga.—Palmer v. Simpson, 69 Ga. 792, 


Til.—Arnold v. Arnold, 156 N.E. 758, 
325 Ill, 500. 


Ky.—Wetherall v. Wetherall’s Ex’r, 
289 Saw. e008, cit. Kyl 36235 Barra v, 
Adams, 12 Bush 515. 


N.J.—Wyckoff v. Wyckoff, 
968, 49 N.J.Eg. 344. 


N.C.—Hunt v. Wheeler, 21 S.E. 915, 
116 N.C. 422. 


Ohio.—Nellons v. Truax, 6 Ohio St. 
97. 


Pa.—BHyre’s Appeal, 106 Pa. 184. 


S.C.—Bowen vy. True, 54 S.E. 1018, 
74 S.C. 486. 


25 A. 


Va.—Siron y. Ruleman, 32 Gratt. 
(73 Va.) 215. 
[a] Rule applied.—(1) Where a 


my children” shall be assessed a suf- 
ficient sum to make up the legacies, 
the interest of remaindermen in one 
tract given to one of the children for 
life must contribute to make up the 
legacies where other liabilities ex- 
haust the value of the life estate and 
where there is no provision exempting 
the remainder from such liability. 
Arnold v. Arnold, 156 N.E. 758, 325 
Tll. 500. (2) Where a devisee accepts 
a devise, with the provision that all 
over a certain number of acres be paid 
for, for the purpose of equalizing 
shares, the devise is liable for the val- 
ue of the excess, according to the 


terms of the _ will. Wetherall v. 
Wetherall’s Ex’r, 289 S.W. 303, 217 
Ky. 362. 

[b] Crop as part of valuation.— 


Where a testator directs that a tract 
of land given to one of his children 
should receive contribution until it 
should be made equal in value to the 
shares of the other children, a crop 
growing on the land when the testator 
died was subject to be valued with 
Oe land. Whitsett v. Brown, 56 N.C. 


[ec] Devise in trust.—Where a tes- 
tator devised farms in fee in trust, 
and directed that the trustee, on the 
testator’s youngest son becoming of 
age, “raise out of or charge upon” 
them money sufficient to equalize the 
shares of his sons, he thereby created 
an equitable charge on the farms 
from his death, although the amount 
thereof could not be ascertained until 
appraisement as directed in the will. 
Mathieson vy. Craven, 228 F. 345. 


[d] Percentage of valuation.—A 
gift of land by will to a son for life, 
and after his death to his children 
in equal shares, ‘‘with this provision 
that they shall pay to the other devi- 
sees named in this my last will one- 
third of the valuation of said tract 
of land,” charges the land with one 
third of the valuation thereof payable 


20 S.E. 520, 115 N.C. 366 (holding a 
provision requiring the devisee to pay 
a certain sum to the estate a condi- 
tion precedent to the vesting of the 
devise, and not a charge on the land). 


19. Shenk v. Shenk, 24 A. 680, 150 
Pa. 521; Knaub v. Myers, 22 A. 814, 
144 Pa. 322; Montgomery v. McElroy, 
3 Watts & S. (Pa.) 370, 38 Am.D. 771. 


20. Perkins v. Wilson, 22 S.W.(2d) 
416, 232 Ky. 83. 


21. Maynard v. Zellner, 105 S.E. 
837, 151 Ga. 72; Wyckoff v. Wyckoff, 
25 A. 963, 49 N.J.Eq. 344; In re Weil- 


er’s Hstate, 32 A. 101, 169 Pa. 66; Lan- 
caster County Nat. Bank’s Appeal, 17 
A. 896, 127 Pa. 214; Gilbert’s Appeal, 
85 Pa. 347; Hart v. Homiller, 23 Pa. 
39; Martin v. Ryder, 16 Pa.Dist. 770. 


[a] TllustrationWhere a _ testa- 
tor devised certain tracts of land “to 
be valued at $90 an acre,’ and then 
directed that his executors, who were 
the devisees, should each pay an an- 
nuity of seventy dollars to the widow 
in lieu of dower, the devisees took the 
land charged with the annuity. Wyc- 
or v. Wyckoff, 25 A. 968, 49 N.J.Eq. 


22. Maynard y. Zellner, 
837, 151 Ga. 72. ; 


[a] Thus, where a testator devised 
land to a daughter, stating its value 
at one thousand two hundred dollars, 
with a provision that she should share 
equally with other children, and that 
if all the property given her exceeded 
her equal share she should pay the ex- 
cess to the executors, the value placed 
on the land by the testator, and not its 
subsequent value, was controlling. 
Ph tapas v. Zellner, 105 S.E. 837, 151 

a. 72. 


parece Kirkpatrick v. Chesnut, 5 S.C. 


105 S.E. 


24. Blending in residuary devise 
see supra §§ 2501-2503. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


$$ 2508-2510) 


be charged with the payment of prior legacies?® to 
the same extent as where the blending is in a gift of 
the residue.?® 


[§ 2509] (f) Land Devised to Executor or Trus- 
tee.°’ Lands specifically devised to an executor are 
not necessarily charged with the payment of lega- 
cies which were given generally with no request or 
direction to anyone to pay them,?* particularly where 
the personal estate was sufficient to pay the lega- 
cies ;*° and this rule has been held to apply where the 
devise to the executor is in the form of a residuary 
devise.*° The fact, however, that real estate was de- 
vised to an executor has been considered a material 
circumstance in determining whether it was the in- 
tention of the testator to charge the land,*! and has 
been held sufficient to charge the legacies on the 
real estate so devised where such appears to be the 
intention of the whole will,?? as where the executor is 
requested or given a general direction to pay the lega- 
cies.2? But it has been held that the realty will not 
be so charged where the estate is specifically devis- 
ed to a person who happens to be one of the execu- 


25. Perkins v. Yazoo City First 
Nat. Bank, 33 So. 18, 81 Miss. 358; 
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also made executor and legatee of the 
residuum of the estate, 
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tors;?4 and even where the executor is also devi- 
see, a mere general introductory direction to the ex- 
ecutor will not operate as a charge if it is manifest 
from the whole will that it was not so intended.*°® 


Devise of land to testamentary trustees is not 
charged with the payment of legacies where the will 
does not show such an intention;*® and where the 
property given the trustees consisted of real and per- 
sonal estate, and the testator directed, after the ob- 
ject of the trust was fulfilled, that a legacy should be 
given to one of the cestuis que trust, and certain real 
estate to another, the legacy was not a charge on such 
real estate, although the personalty was insufficient 
for the payment of the legacy.** But the fact that 
such trustees are directed to pay certain legacies has 
heen held sufficient to charge the legacies upon the 
land devised to them.?® 


[§ 2510] (g) Charge on Land Acquired after Exe- 
cution of Will.*® In the absence of a contrary pro- 
vision a charge of legacies on land will not apply to 
land acquired by the testator after the execution of 
the will.4° But sinee a will, as a general rule, speaks 


life, making her executrix without 


which con-| bond, the balance remaining after her 


McLanahan vy. McLanahan, 1 Penr.& 
W. (Pa.) 96, 21 Am.D. 363; Snyder’s 
Estate, 14 Pa.Super. 509; Malone v. 
Malone; 17 Pa.Dist. 884; Laurens v. 
Read, 35 S.C.Hq. 245; Allan v. Gott, 
L.R. 7 Ch. 439; Tench v. Cheese, 6 De 
G.M.&G. 453, 55 Eng.Ch. 453, 43 Re- 
print 1309; Tatlock v. Jenkins, Kay 
654, 69 Reprint 277; Roberts v. Walk- 
er, 1 Russ.&M. 752, 5 Eng.Ch. 7538, 39 
Reprint 288. 


26. See supra §§ 2501-2503. 


[a] Absolute power of disposition; 
effect—When real estate together 
with personalty was devised “subject 
to the payment of a legacy,” and the 
devisee was given power to dispose 
of the realty as she should deem best, 
it was held that although this did not 
create a charge on the real estate, 
still a court of equity might order 
the devisee’s interest in the real es- 
tate to be sequestered for satisfac- 
tion of the legacy. Talbot v. Roun- 
tree, 3 Ill.App. 275. 


27. Charge on lands specifically 
devised generally see supra §§ 2504— 
2508. 


28. Newsom v. Thornton, 8 So. 261, 
82 Ala. 402, 60 Am.R. 743; McVean 
v. Wagoner, 58 S.W. 594, 22 Ky.L. 634; 
Smith v. Atherton, 7 N.Y.S. 300, 54 
Hun 172. 


[a] Thus, where a will devised 
lands specifically to the executor, and 
also made him the residuary devisee 
“after the payment of legacies,” the 
specifically devised land was_ not 
charged with the payment of the lega- 
cies. Newsom y. Thornton, 8 So. 261, 
82 Ala. 402, 60 Am.R. 743. 


Charge on lands specifically devised 
generally see infra §§ 2504-2508. 


29. McVean v. Wagoner, 58 S.W. 
594, 22 Ky.L. 634; Porter v. Ford, 7 
S.W. 29, 9 Ky.L. 703. 


30. Paxson v. Pott’s Adm’rs, 3 N. 
J.Eq. 313; Smith v. Atherton, 7 N.Y.S. 
300, 54 Hun 172. But see Peacock v. 
Peacock, 11 Jur.N.S. 280; Francis v. 
Clemow, Kay 435, 69 Regrint 184 (in 
both cases legacies were held a charge 
on residue devised to the executor). 


[a] Thus a general legacy is not 
charged on land devised specifically 
by a former clause of the will, sim- 
ply from the fact that the devisee is 


sists entirely of personaity, after all 
claims against the estate are paid. 
Smith v. Atherton, 7 N.Y.S. 300, 54 
Hun 172. 


[b] That residuary devisees are 
executors also is not of itself suffi- 
cient to charge the land with the 
payment of the legacies. Paxson v. 
Pott’s Adm’rs, 3-.N.J.Bq. 318. 


Effect of residuary clause generally 
see supra §§ 2500-2503. 


31. Paxson vy. Potts, 3. N.J.Eq. 313; 
Bird vy. Stout, 20 S.E. 852, 40 W.Va. 
43; Elliot v. Hancock, 2 Vern.Ch. 143, 
23 Reprint 699. And see cases infra 
notes 32, 33. 


32. Peacock v. 
N.S. 280. 


383. Ky.—McVean v. Wagoner, 
S.W. 594, 22 Ky.L. 634. 


Peacock, 11 Jur. 
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Mass.—Thayer v. Finnegan, 134 
Mass. 62, 45 Am.R. 285. 
Miss.—Perkins v. First Nat. Bank 


of Yazoo City, 33 So. 18, 81 Miss. 358. 
N.J.—Cox v. Corkendall, 13 N.J.Eq. 
138. 


N.Y.—Brown v. Knapp, 79 N.Y. 136; 
Reynolds v. Reynolds, 16 N.Y. 257; 
Manson v. Manson, 8 Abb.N.C. 123. 

S.C.—Laurens v. Read, 35 S.C.Hq. 
245. 

Tex.—Haldeman y. Openheimer, 126 


S.W. 566, 103 Tex. 275 [mod (Civ. 
ADD eos, LES ole 
Va.—Allen y. Patton, 2 S.H. 143, 


83 Va. 255. 


Eng.—Cross v. Kennington, 9 Beav. 
150, 50 Reprint 301; Johnson v. Brady, 
11 InKq. 386; “Preston /v. Preston, 2 
Jur.N.S. 1040; Wheeler v. Howell, 3 
Kay & J. 198, 69 Reprint 1079; Hen- 
vell v. Whitaker, 3 Russ. 343, 3 Eng. 
Ch. 3438, 38 Reprint 605; Alcock v. 
Sparhawk, 2 Vern.Ch. 228, 23 Reprint 
748; Lypet v. Carter, 1 Ves. 499, 27 
Reprint 1166. But see Parker v. 
Fearnley, 2 Sim.&St. 592, 57 Reprint 
472 (devise followed by gift of resi- 
due of personalty after payment of 
debts). 


[a] Realty and personalty.—W here 
a will, after giving certain legacies 
in general terms, devises ‘‘the remain- 
der of my estate, both real and per- 
sonal,’ to the wife of the testator for 


death going to the trustee for the 
benefit of a niece, the devise of ‘‘the 
remainder” could mean only what re- 
mained after payment of the legacies, 
and that both the realty and person- 
alty so devised were charged with 
payment of such legacies. Haldeman 
v. Openheimer, 126 S.W. 566, 103 Tex. 
275 [mod (Civ.App.) 119 S.W. 1158]. 


34, Allen vy. Patton, 2 S.E. 1438, 83 
Viati255: 


35. Allen v. Patton, supra. 


ice Laurens y. Read, 35 S.C.EKq. 
{a] Thus a bequest of pecuniary 


iegacies and annuities, which took ef- 
fect before a statute which enacted 
that real estate acquired after the 
making of a will shall pass thereun- 
der as personal estate, is not a charge 
on residuary real estate which passed 
under a later clause of the same will, 
devising ‘all the rest and residue” of 
the real and personal estate to trus- 
tees in trust, etc., where the testa- 
tor at the time of making the will, 
and at the time of his death, had suf- 
ficient personal estate to satisfy the 
ee Laurens v. Read, 35 S.C.Kq. 
45. 


Testamentary trusts generally see 
supra §§ 1821-1924. 


37. Bentley v. Oldfield, 19 Beav. 
225, 52 Reprint 335. 


38. Gallimore vy. Gill, 2 Smale & G. 
1173) Reprint 346 [aff 2 Jur.N.S. 


39. Condition of estate after exe- 
cution of will as affecting intention 
to charge generally see supra § 2490. 


40. Warner’s Ex’rs v. Swearingen, 
6 Dana (Ky.) 195; Morris v. Sickly, 
31, N.E. 332, 133 N.Y. 456 [mod on 
other grounds 33 N.E. 373, 137 N.Y. 
604]; Jouffret v. Loppin, 46 N.Y.S. 
810, 20 App.Div. 455. 


[a] Thus, where the testatrix gave 
to plaintiff, her sister, one thousand 
eight hundred dollars, and left the 
residue of her estate, “both real and 
personal,” of which she might die 
seized and possessed, to other rela- 
tives, and the testatrix was over sixty 
years of age when she made the will, 
and had resided seven years with 
plaintiff, paying only one hundred dol- 
lars a year for board, and at that time 
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from the time of the testator’s death,*! legacies will 
constitute a charge on after-acquired real estate 
where such was the testator’s intention as shown by 
the will*? or by a codicil reéxeecuting and repullish- 
ing the original will which made legacies a charge on 
the realty after the acquisition of such realty ;4® and 
therefore real estate owned by the testator at the 
time of his death which was acquired subsequent to 
the execution of the will, has been held chargeable 
with the payment of legacies that are a lien on the 
realty,** er where the after-acquired realty passes 
into the residuary estate and, in effect, is converted 
into personalty for the payment of the debts and 


legacies.*® 


[§ 2511] c. Application of Rules to Particular 
Legacies or Charges**—(1) Annuities—(a) Proper- 
A bequest of an annuity+? 
is primarily payable out of the testator’s personal es- 
tate,*® unless there is a clear intent to exonerate the 
Where, however, such appears 
to be the intention of the testator, as construed from 


ty Charged in General. 


personal property.*® 


did not own any real estate, there 
was no intention to charge the legacy 
on land acquired after the execution 
of the will. Morris v. Sickly, 31 N.E. 
332, eles Neve 456°. imods ton. ,other 
grounds 33 N.#. 373, 137 N.Y. 604]. 


41. See supra § 1168. 


42. Irwin v. Teller, 80 N.E. 376, 188 
N.Y. 25; In re Sargent’s Estate, 214 
479, 215 App.Div. 639 [aff 211 
778, 125 Misc. 498]. 


Thus, where a testator had 
only personal property when a will 
and codicil were executed, and later, 
acquired realty which constituted a 
large share of his property, but made 
no distinction as to real or personal 
property in his will, which, after mak- 
ing general legacies, gave the “resi- 
due and remainder of my estate, both 
real and personal,” to legatees, and 
directed the executor to pay inherit- 
ance taxes from the estate so that 
each legatee might receive his full 
legacy, if the estate permitted, general 
legacies were chargeable on subse- 
quently acquired realty so far as nec- 
essary. In re Sargent’s Estate, 214 
N.Y.S. 479, 215 App.Div. 639 [aff 211 
N.Y.S. 778, 125 Misc. 498]. ; 


43. Irwin v. Teller, 80 N.E. 376, 188 
N.Y. 25 [rearg den 81 N.E. 1166, 188 
N.Y. 578]. 


44. Irwin v. Teller, supra. 


Legacies as liens generally see su- 
pra §§ 2474, 2475. 


45. Coon v. Coon, 118 N.E. 820, 187 
Ind. 478 [superseding (App.) 112 N.B. 
841]; In re McEvoy’s Estate, 248 N. 
Y.S. 348, 139 Misc. 349. 


Direction of sale as converting re- 
alty into personalty generally see su- 
pra § 2498. 


Effect of residuary clause generally 
see supra §§ 2500-2503. 


46. Cross references: 

Annuities in general see Annuities 2 
C.J. p 199. 

Construction of will as to annuities 
generally see supra § 1641. 

Legacies of annuities in general see 
supra §§ 2131-2135. 

Marshaling in favor of annuitant see 
supra § 2480. 


Payment of annuities by executor see 
Executors and Administrators §§ 
1329, 1330. 
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[§§ 2510-2511 


the provisions of his will and the surrounding circum- 
stances, an annuity may constitute a charge on the 
general estate of both real and personal property,’° 
as where no direction is given as to the fund or prop- 
erty out. of which the annuity is to be paid and the 
personal property alone is insufficient for this pur- 
pose ;°! and even though the income of a special fund 
is alluded to as the source of payment, if it clearly 
appears that it was the testator’s intention to pro- 
vide definitely for the annuitant, the annuity is a 
charge on his estate and is not dependent for pay- 
ment on the income exclusively.®? It has been held 
that if the annuity is expressly charged on both real- 


ty and personalty it must be ratably proportioned be- 


Real estate. 


47. “Annuity” see Annuities § 1. 


48. Beck v. Kallmeyer, 42 Mo.App. 
563; Brown, v. Claxton, 3 Sim. 225, 6 
Eng.Ch. 225, 57 Reprint 983. And see 
cases infra notes 49-52. 


Legacies as primarily payable out 
of personal estate see supra § 2484. 


49. In re Boury’s Hstate, 99 N.Y.S. 
511, 49 Misc. 389, 5 Mills Surr. 272. 


[a] Personalty is exonerated where 
the annuity is specifically charged on 
the real estate, the income from which 
is more than sufficient to pay the an- 
nuity. In re Boury’s Estate, 99, N.Y. 
S. 511, 49 Misc. 389, 5 Mills Surr. 272. 


Exoneration of personalty as_ to 
legacies generally see supra § 2485. 

50. Ala.—Thompson v. Bank of 
Tuskegee, 74 So. 37, 199 Ala. 67. 

Ga.—Bacon v. Central Bank & Trust 
Corporation, 168 S.E. 776, 176 Ga. 683. 


Hawaii.—Jarrett v. Von Holt, 24 
Hawaii 419. 


Me.—Addition v. Smith, 83 Me. 551, 
22 A. 470. 

Md.—Mitchell y. Mitchell, 29 Md. 
581. 
ee ehae a e yv. Kallmeyer, 42 Mo.App. 


N.J.—In re Hardy’s Estate, 99 A. 
326, 86 N.J.Eq. 405, L.R.A.1917E 578. 


N.Y.—In re Kinnear’s Estate, 267 
N.Y.S. 61, 148 Misc. 892. 
5 Can.Si€. 


Can.—Almon y. Lewin, 
514. 


Ont.—Davidson v. Boomer, 18 Grant 
Ch. 475. 


[a] Thus a devise of all the prop- 
erty to two devisees in equal shares, 
subject to a provision that one dev- 
isee shall, during his minority, re- 
ceive out of the estate a_ certain 
amount per annum more than the 
other, constitutes a charge therefor 
against the entire estate, and not 
against the share of the codevisee. 
Beck v. Kallmeyer, 42 Mo.App. 563. 


51. Thompson v. Bank of Tuske- 
gee, 74 So. 37, 199 Ala. 67; In re Har- 
dy’s Estate, 99 A. 326, 86-N.J.Eq. 405, 
sb 8 OM Was 


52. Addition v. Smith, 22 A. 470, 
83 Me. 551; Mitchell v. Mitchell, 29 
Md. 581; Pierrepont v. Hdwards, 25 
N.Y. 128, 24 How.Pr. 419. 


tween the realty and personalty.** 


Since personal property is the pri- 
mary fund for this purpose, an annuity is chargeable 
on real estate only where the intention so to charge 
can be fairly gathered from the provisions of the will 
and surrounding cirecumstaneces;°* and although the 
mere fact alone that the testator has no personal es- 


[a] Question of intention.—“When 
the testator bequeaths a sum of 
money, or, which is the same thing, a 
life annuity, in such a -manner as to 
show a separate and independent in- 
tention that the money shall be paid 
to the legatee at all events, that in- 
tention will not be permitted to be 
overruled merely by a direction in the 
will that the money is to be raised in 
a particular way, or out of a partic- 
ular fund.’’ Pierrepont v. Edwards, 
25 N.Y. 128, 131, 24 How.Pr. 419. 


53. Bedford v. Bedford, 35 Beav. 
584, 55 Reprint 1023; Fielding v. 
Preston, 1 De G.&J. 438, 58 HEng.Ch: 
340, 44 Reprint 793; Young v. Has- 
sard, Ir.R. 7 Eq. 309; Barvard v. Rob- 
erts, 1 Wkly.Rep. 222. 


As to legacies generally see supra 
§ 2479. 


54. Ala.—Thompson v. Bank of 
Tuskegee, 74 So. 37, 199 Ala. 67. 


Ill.—Nelms v. Turner, 139 N.E. 900, 
308 Ill. 613. 


Md.—Power v. Jenkins, 13 Md. 443. 


N.Y.—Dunham y. Deraismes, 58 N. 
E. 789, 165 N.Y. 65; Robinson v. Kel- 
so, 103 N.Y.S. 1098, 53 Mise. 89 [aff 
106 N.Y.S. 1142, 122 App.Div. 903, aff 
87 N.E. 1126, 194 N.Y. 520]. 


Pa.—Stetson v. Rosenberger, 46 A. 
891, 196 Pa. 534; Brotzman v. Riehl, 
13 A. 483, 119 Pa. 645. 


Eng.—Gully v. Davis, L.R. 10 Ea: 
562; Kennoule v. Bedford, 1 Ch.Cas. 
295, 22 Reprint 808. 


Can.—Almon vy. Lewin, 5 Can.S.C. 
514. 


Ont.—In re Newcombe, 42 Ont.L. 
590; Coolidge v. Nelson, 31 Ont. 646; 
Trusts, etce., Co. v. Ontario Trusts 
Corp., 31 Ont. 504; Wilkinson vy. Wil- 
kinson, 19 Ont.W.N. 205; Clifton v. 
Ryan, 26 'U.C.Q.B. 9. 


[a] Annuity is not charge on real 
estate where: (1) The will does not 
definitely make it a charge on the 
real estate, and shows that the testa- 
tor believed that after the payment 
of the bequest of the annuity there 
would be personal property left. 
Robinson v. Kelso, 103 N.Y.S. 1098, 
53 Misc. 89 [aff 106 N.Y.S. 1142, 122 
App.Div. 903 (aff 87 N.E. 1126, 194 
N.Y. 520)]. (2) A provision of the 
will gives a life estate, proving that 
the executor should pay to the father 
of the life tenant two hundred dol- 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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tate from which the annuity can be paid is not of it- 
self sufficient to show an intention to charge it on the 
real estate,®® the real estate has been held chargeable 
where no source is indicated from which the annuity 
is to be paid and all the personal property is specifi- 
cally otherwise disposed of by the will,°* or where 
the personal property is insufficient and the residue 
of the estate is limited over after the death of the 
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annuitant ;°7 and where the testator charges the an- 


nuity to his estate, and by the terms of his will 
blends his realty and personalty together, the annuity 
is a charge on the real estate on a deficiency of the 
personal estate.°* Where the will designated certain 
real estate as a security or source from which the an- 
nuity is to be paid, the annuity constitutes a charge 
So also, according to the 
testator’s intention, an annuity may be a charge on 
real estate embraced in a trust created to secure the 
annuity,°° or it may be charged on the residuary es- 
tate,®t except where a sufficient special fund has 


only on such real estate.>® 


the income of the 


lars a year from 
139 N.E. 


farm. Nelms v. Turner, 
900, 308 Ill. 613. : 
[b] In Louisiana Civ. Code art 
1633, making the heirs bound for leg- 
acies by a mortgage on all the im- 
movable property, applies in respect 
of an annuity. Le Goaster v. Lafon 
Asylum, 99 So. 22, 155 La. 158. 


As to legacies generally see supra 
§ 2486. 

On real estate specifically devised 
see supra § 2504. 


55. Dickerman v. Eddinger, 32 A. 
41, 168 Pa. 240. 


56. Nathan’s Est., 4 Pa.Dist. 149. 
57. Lapham v. Clapp, 10 R.I. 543. 
bs. Davis’ Appeal, 83 Pa. 348; 


Denis’ Hst., 4 Pa.Dist. 1, 16 Pa.Co. 37 
{aff 32 A. 436, 169 Pa.St. 493]. 


59. William and Mary College v. 
Hodgson, 6 Munf. (20 Va.) 163; Greer 
v. Waring, [1896] 1 Ir. 427. 


[a] Excluding certain realty.— 
Where it is clear that it was the in- 
.tention of the testator to include cer- 
tain realty from the charge of an 
annuity, only that part of the estate 
not so excluded will be chargeable 
with its payment. Willcox v. Will- 
cox, 56 S.E. 588, 106 Va. 626. 


60. Denniston v. Pierce, 103 A. 557, 
260 Pa. 129. 


[a] Thus one may by will law- 
fully provide a life annuity for his 
widow secured by trust, and is not 
prevented from so doing because the 
annuity may be a charge on land em- 
braced in the trust. Denniston v. 
Pierce, 103 A. 557, 260 Pa. 129. 


61. Ill.—Risser v. Ayers, 137 N.E. 
$51,. 306 Tl. 293. 

N.J.—Tichenor v. Tichenor, 2 A. 
778, 41. N;J.Eq. 39. 

N.Y.—Buchanan v. Little, 47 N.E. 
910, 154 N.Y. 147; In re Fenton’s Hs- 
tate, 206 N.Y.S. 210, 128 Misc. 658 


[aff 209 N.Y.S. 831]. 


Pa.—Denis’ Estate, 32 A. 436, 169 
Pa. 493 [aff 4 Pa.Dist. 4, 16 Pa.Co. 37]. 


R.I.—Lapham v. Clapp, 10 R.I. 543. 


[a] Zllustrations.—(1) Where a 
will directs the executrix to pay an 
annuity of a specified amount, and the 
executrix does not have funds with 
which to pay such annuity, residuary 
legatees take the residuary estate 
suoject to “n implied trust to con- 
tinue during the lifetime of person 


to whom the annuity was given to en- 
able the executrix to pay the annuity. 
Risser v. Ayers, 137 N.E. 851, 306 Ill. 
293. (2) Where a testator directs 
the payment of an annuity in a fixed 
amount it is a charge on the residu- 
ary eState without the intervention 
of a trust, and the lien may be dis- 
charged by payment of the present 
value of the annuity, irrespective of 


the validity of the trust. Davis v. 
McMahon, 146 N.Y.S. 657, 161 App. 
Div. 458, 18 Mills Surr. 33 [aff 108 
N.E. 1092, 214 N.Y. 614]. 


Legacies as charge on residue 
generally see supra §§ 2500-2503. 


62. Davis v. McMahon, 146 N.Y. 
S. 657, 161 App.Div. 458, 13 Mills Surr. 
33 [Laff 108 N.E. 1092, 214 N.Y. 614]; 
In re Michener’s Estate, 76 A. 13, 227 
Pa. 284; Hughes v. Tabb, 78 Va. 313. 


fa] Illustration.—Where the tes- 
tator directed his executors and trus- 
tees to average the income of his 
estate, and to pay to his sister the 
income of ten thousand dollars for 
life, and the income of five thousand 
dollars to each of his two nieces for 
life, and created other trusts, and 
directed distribution on the death of 
his wife and daughter, the three an- 
nuitants were entitled, after the oth- 
er trusts had terminated and his wife 
and daughter had died. to have re- 
spective sums from which their an- 
nuities would be paid set aside, but 
could not object to the distribution 
of the remainder of the estate. In re 
 igtiee ts Rstate, 76 “A. 13; 227 Pa, 


63. Baylies v. Hamilton, 55 N.Y. 
S. 390, 36 Anp.Div. 133 [aff 59 N.E. 
WANS, MES SNave, 641 qe 


64. Davis v. McMahon, 146 N.Y.S. 
657, 161 App.Div. 458, 13 Mills Surr. 
33 [aff 108 N.B. 1092, 214 N.Y. 614]. 


65. Davis v. McMahon, supra. 


66. As to legacies generally see 
supra § 2483. 


67. Ill.—Irwin v. Wollpert, 21 N. 
BE. 501, 128 Il. 527. 


Md.—In re Blake’s Estate, 
Ch. 64. 


Mass.—Hammond y. Hammond, 47 
N.E. 535, 169 Mass. 82; Cummings’ 
Ex’r v. Cummings, 16 N.E. 401, 146 
Mass. 501; Nudd v. Powers, 136 Mass. 
273; Hancock v. Hancock, 14 Pick. 70. 


N.Y.—In re Dewey’s Estate, 46 N. 
E. 1039, 153 N.Y. 63, 2 Prob.Rep.Ann. 
125; Delaney v. Van Aulen, 84 N.Y. 
16 [rev 21 Hun 274]; Spencer v. 


4 Md. 


[§ 2512] (b) Principal or Income.** 
is the testator’s intention as construed from the pro- 
visions of the will and surrounding circumstances, an 
annuity may be payable only out of income,®’ and un- 
der some circumstances the annuitant may be en- 
titled to have a fund set apart from which his annu- 
ity is to be paid;®* and it has been held that where 
land is devised burdened with a lien for an annuity 
out of the rents and profits, the annuitant is entitled 
to the first rents and profits to the amount of the 
lien,®® but is not entitled to an accumulation of the 
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been provided for the payment of such annuity,®? and 
except that where it 1s made a charge on certain 
property it does not, on such property failing, be- 
come a general charge against the residuary estate ;°* 
and where the annuity is not given absolutely, but is 
expressly limited to income, it is not a charge on the 
residuary estate,°* unless a valid trust is created to 
carry the gift,into effect.®® 


Where such 


Spencer, 56 N.Y.S. 460, 38 App.Div. 
403; Jackson v. Atwater, 19 Hun 627; 
Gould v. Gould, 213 N.Y.S. 286, 126 
Misc. 54; Mason v. Mason's Ex’rs, 2 
Sandf.Ch. (N.Y.) 432 [aff 2 Barb. 229 
(aff 3 N.Y. 875, 8 Code Rep. 164) 5 
How.Pr. 118)]. 


N.C.—Mitchener v. Atkinson, 63 
ANS 585; Ferrand v. Jones, 37 N.C. 


Pa.—Shupp v. Gaylord. 103 Pa. 319; 
Earp’s Will, 1 Pars.Hq.Cas. 453; 
Singerly’s Est., 16 Pa.Dist. 391; 
Trotter’s Hst., 15 Pa.Dist. 352; In re 


Stevenson’s Estate, 385 Pittsb.Leg.J. 


N.S. 187; Sell’s Estate, 4 Wkly.N. 
Cupless 
Eng.—In re Hawkins, 109 L.T. 969; 


Allan v. Backhouse, 2 Ves.&B. 65, 35 
Reprint 243. 


Alta.—Re Cust, 3 Alta.L. 35. 


Ont.—Re Mackenzie, 30 Ont.L. 173, 
5 Ont.W.N. 569, 18 Dom.L.R. 277; In 
re Goodwin, 17 Ont.W.N. 198. 


[a] Annuity charged on life es- 
tate of widow.—Where a _ testator 
gave all of his real and personal 
estate, after satisfaction of his debts, 
to his wife for life, and then granted 
certain annuities payable from the 
income of his estate, the annuities 
must be paid, even if the entire in- 
come was thereby exhausted and the 
widow was left without means of 
support: Ferrand v. Jones, 37 N.C. 


[b]| Annuity held charge on reve- 
nue of annuitant’s own share of the 
eee ceeary, v. Barbeau, [1900] 


68. In re Michener’s Estate, 76 A. 
13, 227 Pa. 284. 


[a] Thus, where a testator di- 
rected his executors and trustees to 
average the income of his estate, and 
to pay to his sister the income of 
ten thousand dollars for life, and the 
income of five thousand dollars to 
each of his two nieces for life, and 
created other trusts, and directed dis- 
tribution on the death of his wife and 
daughter, the three annuitants were 
entitled, after the other trusts had 
terminated and his wife and daugh- 
ter had died, to have respective sums 
from which their annuities would be 
paid, set aside, but could not object 
to the distribution of the remainder 
of the estate. In re Michener’s Es- 
tate, 76 A. 13, 227 Pal 284, 


68. Pyatt v. Riley, 106 N.E. 830, 
265 Ill. 324. 
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rents beyond the amount due from year to year to 
meet a possible deficiency in the future.7° Where 
the intention was that the annuity should be paid 
from the income of current years only, income of suc- 
ceeding years may be applied to a previous deficien- 
ey;"!\ and where there is intestacy as to surplus 
income, an annuity is chargeable first against income 
on personalty and realty in the state of the testator’s 
domicile, before resort can be had to income from re- 
alty in another state.7? 


Corpus. So also, where such was the testator’s 
intention, an annuity may be charged on the corpus 
alone,‘? or on the corpus as well as on the income,** 
as where the will provides for payment of the an- 
nuity out of the income of the estate, and bequeaths 
the residue of the income to another, and there is a 
failure of income,’® or where the testator directs the 
payment of the annuity, without indicating the 
source of payment;*® and it has been held that al- 
though a fund is set apart for payment of the annu- 
ity, which fund after the death of the annuitant is to 
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go to the residuary estate, if such fund is insufficient 
to pay the annuity, resort may be had to the corpus 
for the deficiency,’ and that where it is expressly 
charged on the corpus, subsequent words tending to 
show that the testator contemplated that the annuity 
should abate in the event of the income of the prop- 
erty being insufficient, do not deprive the annuitant 
of the right to have the corpus applied toward making 
good any deficiency of income to meet the annuity.7® 
But the corpus cannot be resorted to in ease the in- 
come is insufficient to pay the annuity, where it is 
apparent that the testator’s intention was that the 
corpus was to remain intact on the death of the an- 
nuitant,*® or that the annuity was to be paid from the 
income, rents, and profits only as they accrue in each 
year,°° or only from the yearly gift of an invested 
fund;*! and, it has been held that a direction in the 
will to pay an annuity out of the rents and profits of 
lands charges only the rents and profits and not the 
corpus of the estate, unless a contrary intention ap- 
pears.°? If the will directs that a capital should be 


70. In re Pierce, 14 N.W. 588, 56 
Wis. 560. 
71. Crew v. Pratt, 51 P. 44, 119 Cal. 


131; In re Reed, 85 A. 15, 236 Pa. 572, 
Ann.Cas.1914A 208; Taylor v. Tay- 
lor, L.R. 17 Hq. 324. 


72. Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
102 N.J.Eq. 294]. 


73. In re Stewart’s Hstate, 255 N. 
Y.S. 389, 142 Misc. 670; Sheffield v. 
Cooke, 98 A. 161, 89 R.I. 217, Ann.Cas. 
1918E 961. 


[a] Thus where a will provided 
an annuity to the testator’s daughter, 
and the residuary clause is expressly 
made subject to the annuity, although 
annuities are usually payable out of 
income, it being a question of the in- 
tention of the testator as expressed 
in the will, as another clause in the 
will devised real estate subject to the 
payment of the annuity, the annuity 
should be charged to the principal 
of the estate. Sheffield v. Cooke, 98 
A. 161, 39 R.I. 217, Ann.Cas.1918E 961. 


Vay iOal-— Crew ve Pratt, pL we. 44; 
TOMICal- ML Sn, 


Ga.—Tinsley v. Maddox, 168 S.E. 
297, 176 Ga. 471. 


Tll.— Gee v. Gee, 68 N.E. 515, 204 
Ill. 588 [aff 107 Ill.App. 313]. 


Miss.—Brickell v. Powell, 
328, 148 Miss. 491. 


Mont.—In re Kelley’s Estate, 5 P. 
(2d) 559, 91 Mont. 98. 


N.J.—In re Hardy’s Estate, 99 A. 
$26, 86 N.J.Eq. 405, L.R.A.1917H 578. 


N.Y.—Dunham vy. Deraismes, 58 N. 
Hie 89, ol Goan. Ws 6b Ge Ine re wHodees* 
Estate, 219 N.Y.S. 302, 128 Misc. 211; 
Matter of Van Valkenburgh’s Will, 
113 N.Y.S. 1108, 60 Misc. 497, 6 Mills 
purge Wilde v. Wilde, 58 How. 
ere (les 


N.C.—Erwin vy. Erwin, 20 S.E. 520, 
£15. IN Cy 366; 


Pa.—Patterson’s Appeal, 16 A. 38, 
1 Mon. 388; Fitzpatrick’s Estate, 12 
Pa.Dist. 730. 


R.I.—Waleott v. Pitcher, 7 R.I. 555. 


Tenn.—Overton v. Lea, 68 S.W. 250, 
208 Tenn. 505. 


Utah.—Allen y. Barnes, 12 P. 912, 
5 Utah 100. 


Eng.—In re Taylor, 53 L.J.Ch. 1161. 


114 So. 


N.B.—Beal v. Eastern Trust Co., 
Z3 NEB Zs: 


Ont.—Re Goodwin, 16 Ont.W.N. 339; 
Re McLean, 16 Ont.W.N. 81; Ander- 
son v. Dougall, 15 Grant Ch. 405. 


[a] Ilustrations.—(1) An annui- 
ty is a charge on the corpus of the 
land, aS well as upon the income or 
rents and profits, where the will 
charges the land with the annuity 
and devises the fee of the land ‘‘sub- 
ject to the annuity.” Gee v. Gee, 68 
N.E. 515, 204 Ill. 588 [aff 107 Ill.App. 
313]. (2) Where a testator direct- 
ed his executor to pay his sister four 
hundred dollars annually during the 
lifetime of his wife and after mak- 
ing bequests gave the residue of his 
estate to his wife for life and at his 
death to his sisters, giving no direc- 
tion to set aside a fund to produce 
the annuity, it was a charge on the 
general estate, corpus, and income. 
In re Hardy’s Hstate, 99 A. 326, 86 N. 
J.Hq. 405, L.R.A19ITE 578. (3) 
Where an annuity in lieu of dower is 
made a charge on the estate, and the 
real estate is sold to pay debts, and 
the remaining income is insufficient 
to pay the annuity, it is payable out 
of the capital as well as out of the 
income of the remaining fund. 
Stamper v. Pickering, 9 Sim. 176, 16 
Hng.Ch. 176, 59 Reprint 325. 


[b] Unconditional direction to 
pay.—Where an annuity which the 
testator directed the trustee to pay 
his wife was unconditional and abso- 
lute, it was payable out of the cor- 
pus of the estate. In re Kelley’s Hs- 
tate, 5 P.(2d) 559, 91 Mont. 98. 


[c] Out of “net income or pro- 
ceeds.”—A bequest of annuities out 
of “the net income or proceeds” of 
property directed to be converted 
into money renders the corpus sub- 
ject to the payment of annuities, if 
the income therefrom is insufficient 
to pay them, since the word ‘‘pro- 
ceeds’”’ includes corpus, unless it is 
clear that a more restricted mean- 


ing is intended. Beal vy. Hastern 
Trust Co., 43 N.B. 28. 
75. Pierrepont v. Edwards, 25 N. 


Y. 128; Percy v. Percy, 35 Beav. 295, 
55 Reprint 909. 


76. Gillespie v. Boisseau, 64 S.W. 
730, 28 Ky.L. 1046; Cooper’s Estate, 
23) AS 456.14 le Paw 322% 


77. Denis’ Estate, 32 A. 436, 169 


Pa. 493 [aff 4 Pa.Dist. 1, 16 Pa.Co. 37]. 


78. Pearson v. Helliwell, L.R. 18 
Eq. 411. 
79. HEinbecker v. Hinbecker, 44 N. 


E. 426, 162 Ill. 267; Homer v. Landis, 
52 A. 494, 95 Md. 320; Matter of Blake, 
4 Md.Ch. 64; Taylor v. Taylor, L.R. 
17 Hq. 324; Sheppard v. Sheppard, 32 
Beayv. 194, 55 Reprint 76; Addicott v. 
Addicott, 29 Beav. 460, 54 Reprint 
706; Earl v. Bellingham, 24 Beav. 
445, 58 Reprint 429; Forbes v. Rich- 
ardson, 11 Hare 354, 45 Hng.Ch. 350, 
68 Renrint 1312; In re Kelley, 9 Ir. 
Ch: 103; In re Tyler, 2 Jur.N.S: 927: 
Foster v. Smith, 1 Phil. 629, 19 Eng. 
Chi 629, 41. Reprint 7723 Darbone wv 
Rickards, 14 Sim. 537, 37 Eng.Ch. 537, 
60 Reprint 466; Re Irwin, 3 Ont.W. 
pee e 4 Dom.L.R. 803, 21 Ont.W.R. 


fa] Thus express directions to 
executors to hold and invest all of the 
testator’s proverty of all kinds until 
the time fixed for distribution there- 
of precludes the inference of an in- 
tention to enlarge the gift of an an-- 
nuity, which was expressly charged 
upon the income of his estate, so as 
to render it a charge upon the corpus 
thereof. Re Irwin, 3 Ont.W.N. 936, 
21 Ont.W.R. 562, 4 Dom.L.R. 803. 


60. Shupp v. Gaylord, 103 Pa. 319; 
In re Pierce, 14 N.W. 588, 56 Wis. 560. 


81. Baker v. Baker, 6 H.L.Cas. 616, 
10 Reprint 1436; Kendall v. Russell, 
tee 424, 6 Eng.Ch. 424, 57 Reprint 


82. I1l1—De Haven y. Sherman, 22 
NE (dil> 18a gl b.e OAL Re Acs iaor 
PN Wollpert, 21 N.E. 501, 128 


Miss.—Brickell v. Powell, 114 So. 


328, 148 Miss. 491. 


N.Y.—Delaney v. Van Aulen, 84 
N.Y. 16 [rev 21 Hun 274]. But see 
Hawley & King v. James, 5 Paige (N. 
Y.) 318 [rev 16 Wend. 61] (as charge 
on land). 


Pa.—Danforth’s Appeal, 15 A. 635, 
121 Pa. 359; Shupp v. Gaylord, 103 
Pa. 319; Sell’s Hstate, 4 Wkly.N.C. 14. 


Eng.—Forbes v. Richardson, 11 
Hare 354, 45 Hng.Ch. 350, 68 Reprint 
1312; Baker v. Baker, 6 H.L.Cas. 616, 
10 Reprint 1436. 


[a] Most natural meaning.—‘The 
meaning most naturally to be got 
from a direction to take rents and 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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set apart for the payment of annuities, there should 
be a separate capital for each annuity.*? 


Apportionment. 


ties. 84 


As charge on legacy. Under a bequest absolutely 
of property charged with an annuity, the legatee is 
entitled to hold the property subject to the charge,®* 
and a legatee may be entitled to possession and en- 
joyment of pecuniary legacies although the income 
therefrom is subject to payment of annuities.’¢ 


profits and thereout to pay a sum of 
money would confine the means to 
pay to the moneys derived from the 
rents and profits as they came to 
hand from year to year, and would 
not extend to an appropriation of the 
body of the estate.’’ Delaney v. Van 
or ee S4—N.¥.- 16; 20. [rey *20 bun 


[b] The early chancery rule ex- 
tended the words “rents and profits,” 
when charged with annuities (1) to 
include not merely annual rents and 
profits, but ‘‘when applied to the Ob- 
ject of raising a gross Sum at a Fixed 
time, when it must be raised, and 
paid, without Delay, to a Power to 


raise by Sale Or mortgage; unless 
restrained by other Words.” Allan 
v. ..Backhouse,— 2 Ves.&B. 65, ‘+36 


Reprint 243 [quot Delaney v. Van Au- 
len, 84 N.Y. 16 [rev 21 Hun 274]. (2) 
This early rule has now been so far 
relaxed that it may now be said that 
there is no principle whatever in- 
volved in these cases save to ascer- 
tain what is the testator’s intention 
and to carry that intention into ef- 
fect. Baker v. Baker, 6 H.L.Cas. 616, 
10 Reprint 1436. 


Annuity as charge on land gener- 
ally see supra § 2511. 


83. Lang v. Ropke, 7 N.Y.Super. 
363, 10 N.Y.Leg.Obs. 70. 


84. Todd v. Bielby, 27 Beav. 353, 54 
Reprint 138. 


85. White v. Dodge, 106 A. 479, 79 
N.H. 106; Re Hargreaves, 88 L.T.Rep. 
N.S. 100 [mod 86 L.T.Rep.N.S. 43]. 


[a] liability of residuary lega- 
tees inter se.—Where a testator by 
his will, after giving certain lega- 
cies, devised and bequeathed his re- 
siduary estate to trustees in trust 
to pay out of the income thereof an 
annuity to his widow during her life, 
and subject thereto to divide the re- 
siduary estate into as many shares 
as there should be children living at 
his death, and to pay the annual in- 
come of such shares to his children, 
and he was survived by six children, 
it was held that each child’s share 
must bear one sixth of the annuity; 
that if thé income of his share ex- 
ceeded his proportion of the annuity 
he would be entitled to the surplus; 
that if his share of the income was 
not equal to his proportion of the 
full annuity, he must make good the 
deficiency; and that when his income 
was enlarged by the death of the an- 
nuitant he would have to account to 
the other children for the difference 
between the portion of his income 
that had been applied to the payment 
of the annuity and the sum that he 
ought to have provided for that pur- 
pose. Re Hargreaves, 88 L.T.Rep.N. 
S..100 [mod 86 L.T.Rep.N.S. 43]. 


86. Summit Trust Co. v. Tomkins, 
143 A. 724, 103 N.J.Eq. 498. 


87. As charged with legacies gen- 


Where the corpus of the estate 
charged by the will is insufficient to pay all the annui- 
ties in full, it should be divided among the annuitants 
in proportion to the value of their respective annui- 
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[$ 2513] (c) Real Estate Specifically Devised.’? 
As a general rule, land specifically devised is liable 
for the payment of annuities only where they are 
charged thereon by the will, either expressly or by 
necessary implication,®*® otherwise the annuity may 
become only a personal obligation of the devisee.%® 
Thus, where land is devised upon condition that the 


devisee shall pay a certain annuity the annuity be- 


erally see supra §§ 2504-2508. 


88. U.S.—Waterfield v. Rice, 
F. 625, 49 C.C.A. 504. 


Del.—Morgan vy. Morgan, 123 A. 185, 
14 Del.Ch. 171. 


Ill.—Wingfield v. Edwards, 115 N. 
EH. 199, 277 Ill. 176; Gee v. Gee, 68 
are 515, 204 Ill. 588 [aff 107 Ill.App. 


eee Mer v. Bickford, 65 Me. 


Md.—Owens vy. Claytor, 56 Md. 129; 
Mitchell v. Mitchell, 21 Md. 244. 


DOG CS Sra ie v. Barrett, 6 Allen 


N.J.—Wyckoff v. Wyckoff, 21 A. 
287, 48 N.J.Eq. 113 [aff 25 A. 963, 49 
N.J.Eq. 344]. 


Pa.—Thewlis v. Fenton, 73 A. 184, 
224 Pa. 25; Dickerman v. Eddinger, 
32 A. 41, 168 Pa. 240; Mquitable Trust 
Co. v. Buchenhorst, 26 A. 361, 154 
Pa. 146. 


Eng.—In re Scott, 31 T.L.R. 505. 


Ont.—Wilkinson y. Wilkinson, 19 
Ont.W.N. 205. 


[a] Annuity held not charge on 
land.—(1) That the testator directed 
his devisees to pay his debts and fu- 
neral expenses in practically the 
same language as he directed them to 
pay an annual sum to the widow did 
not have the result of charging such 
sum on the land. Morgan y. Morgan, 
L239 eAL 185704 Delhi. pce). Avudi= 
rection to each of two sons, to whom 
the homestead farm had been devised, 
to give to the testator’s two daugh- 
ters a specified sum each year, to be 
paid half-yearly during their lives, 
did not make the annuities a charge 
on the homestead farm. Larkin v. 
Larkin, 23 A. 19, 17 R:I. 461. 


[b] “Pensions or allowances.”—A 
devise “subject to the payment of all 
pensions or allowances then paid” 
does not include purely voluntary 
payments or donations which had 
been regularly made by the testator. 
In re Scott, 31 T.L.R. 505. 


Charge on lands specifically de- 
vised in general see supra §§ 2504- 
2508. 
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89. Owens v. Claytor, 56 Md. 129; 
Redfield v. Redfield, 27 N.E, 1032, 126 
NiYe) 466; Larkin y.. Larkin, 23 .A; 
Ode ee hans Oaks 

Personal liability for legacy gen- 
erally see infra § 2555. 


90. U.S.—Canal Bank v. Hudson, 
4 S.Ct. 303, 111 "U.S. 66, 28 L.Ed. 354. 


Ala.—Taylor v. Forsey, 56 Ala. 426. 


Ill—Mahar v. O'Hara, 9 Ill. 424; 
Sullivan v. Sullivan, 242 Ill.App. 501. 


Ind.—Nash v. Taylor, 83 Ind. 347. 


Iowa.—Duden vy. Duden, 182 N.W. 
795, 191 Iowa 515. 


comes a charge upon the land devised, and if the dev- 
isee accepts it he takes it subject to such charge,?? 
regardless of the testator’s belief that the income 
would be sufficient,®* especially where the will makes 
the annuity a lien on the property devised;°?2 and in 
such a case the annuity will be a charge upon the land 


Me.—Merritt vy. Bucknam, 7 A. 383, 
78 Me. 504; Merrill v. Bickford, 65 
Me. 118. 


Md.—Chew v. Farmers’ Bank, 2 Md. 
Ch. 231 [aff 9 Gill 361]; Owings’ Case, 
1 Bland 290. 


Mich.—Stringer vy. Gamble, 118 N. 
W. 979, 155 Mich. 295, 30 L.R-A.N:S. 
815; Stringer v. Stevens, 109 N.W. 
269, 146 Mich. 181, 117 Am.S.R. 620, 
8 L.R.A.N.S. 393, 10 Ann.Cas. 337. 


N.Y.—Gridley v. Gridley, 24 N.Y. 
130; Gifford v. Rising, 3 N.Y.S. 392, 51 
Hun 1; Van Orden vy. Van Orden, 10 
Johns. 30, 6 Am.D. 314. 


Pa.—In re Johnston’s Hstate, 107 
AL 3850, 264 Pa, V1. "Phitlips wAppn et 
A. 918, 4 Pa.Cas, 425. 


Tenn.—Anderson v. Hammond, 2 
Lea 281, 31 Am.R. 612. 


Wis.—State Historical Society v. 
Foster, 177 N.W. 16, 172 Wis. 155. 


Eng.—Rees v. Engelback, L.R. 12 
Eq. 225; Byam ‘v. Sutton, 19 Beav. 
556, 52 Reprint 467. 


ger eme ae ts v. Carter, 26 Grant Ch. 


[a] Annuity charged cn devisee of 
leasehold interest (1) remains a 
charge upon each renewal of the lease 
obtained by the devisee (Stubbs v. 
Roth, 2 Ball&B. 548; Winslow v. 
Tighe, 2 Ball&B. 196); (2) or on a 
new lease obtained after a determina- 
tion of the original lease not bona 
fide (Jones v. Kearney, 1 Dr.&War. 
134); (8) but not on a new lease, 
after surrender, beyond the expira- 
tion of the term of the original lease 
(Kempe v. Kempe, 5 De G.M.&G. 346, 
54 Eng.Ch. 276, 43 Reprint 904). 


[b] Society being authorized by 
its charter to hold and manage prop- 
erty and to receive it by devise or 
gift, it can receive property by devise 
or gift subject to a reasonable lawful 
condition, such as paying an annuity. 
even if not authorized to act as trus- 
tee, this not being performance of 
a trustee duty. State Historical Soc. 
v. Foster, 177 N.W. 16, 172 Wis. 155. 


[c] Where there is devise of sev- 
eral parcels of land subject to annui- 
ty, the annuitant may enforce pay- 
ment from any or all of such lands, 
and cannot be bound by any stipula- , 
tion contained in deeds or mortgages 
seeking to modify such right, unless 
he is a party to the agreement. 
Perkins v. Emory, 55 Md. 27. 


91. In re Johnston’s Estate, 107 A. 
305, 264 Pa. 71. 


92. Stringer v. Gamble, 118 N.W. 
979, 155 Mich, 295, 30 IvRUAINise eulps 
Meeker v. Meeker, 121 N.Y.S. 1051, 
37 App.Div. 5387 [aff 94 N.E. 626, 201 
N.Y. 205, 33 L.R.A.N.S. 816, Ann.Cas, 
1912A 930]. 


[a] Tlhustrations.—(1) Where a 
testator devised to a son a farm 
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devised, although the personalty may be sufficient 
for its payment without resort to such land.®? It has 
also been held that the acceptance of such a devise 
creates a personal liability on the devisee upon which 
an action may be maintained at law, without any ex- 
press promise,?* unless the annuitant is given the 
power to sell the estate in case of arrears.°®? How- 
ever, a bequest of an annuity which is merely a suc- 
cession of legacies of a certain amount each cannot 
be charged against a specific devise of real estate.°® 


Purchaser with notice of property charged with 
the payment of an annuity has been held lable to 
the annuitant equally with the original grantee.®* 


Respective liability of life tenant and remainder- 
man. If land charged with an annuity is devised 
for life with a gift over of the remainder, subject 
to such charge, the value of the annuity should be 
ascertained, and its payment apportioned between 
the life tenant and the remainderman in proportion 
to the value of their respective interests.°§ 


Annuities charged on proceeds of land devised. 
If the will provides that annuities are to be paid 
out of the proceeds of the land devised, the labil- 


upon the condition that he furnish [b] 
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Personal liability assumed.— 


[§ 2513-2514 


ity incurred by an acceptance of the devise is lim- 
ited by the amount of such proceeds.°?® 


Annuity to devisee. Where a testator by will 
gives an annuity to a devisee in addition to the de- 
vise, the will will not be construed so as to make 
the annuity a charge upon the devise unless the in- 
tent is clearly apparent. 


[§ 2514] (2) Income. In the absence of such an 
intention on the part of the testator a legacy of a 
specified income is not a charge on-the real estate.* 
But, where such is the intention of the testator, as ex- 
pressed in the will, a legacy of a specified income 
may, in case of an insufficiency of personal proper- 
ty, become a charge on the real estate;* or it may 
become such a charge where it is to be paid out of 
the income of the estate. A bequest of property to 
a legatee, to pay income to another, is charged with 
the payment of the income,® and, if accepted by the 
legatee, imparts an obligation on his part to account 
for and pay over the income as specified;® but a di- 
rection to devisees to pay as rents a certain number of 
bales of cotton annually is not a charge on the crops 
grown by the devisees on their shares of land.* 


99. Hunkypillar v. Harrison, 27 S. 


decedent’s wife certain produce from 
the farm and a yearly sum of mon- 
ey, such payment and the furnishing 
of the produce “to be and remain a 
lien upon’ the farm ‘“‘as long as my 
said wife shall live,’’ the provision 
was in essence an annuity expressly 
charged upon the corpus of the land, 
payable during the wife’s life, and 
the lien was given to secure pay- 
ment of the sums accruing during her 
life, enforceable after her death. 
Stringer v. Gamble, 118 N.W. 979, 155 
Mich. 295, 30 TARLAUN-S. 815. <(2) 
Under a will providing that an annui- 
ty to the testator’s wife should be a 
lien during her life on real estate de- 
vised to a son, who was charged with 
the payment thereof, annuities un- 
paid at the son’s death were a lien 
on the devised property into what- 
ever hands it might come, and she 
was not bound to look to his estate 
for payment, though she could do so 
if she chose. Meeker v. Meeker, 121 
N.Y.S. 1051, 137 App.Div. 537 [aff 94 
N.E. 626, 201 N.Y. 205, 33 L.R.A.N.S. 
816, Ann.Cas.1912A 930]. 


Legacies as lien on property gen- 
erally see supra § 2474. 


93. Woods v. Gilson, 60 N.E. 4, 61 
N.E. 58, 178 Mass. 511; Wyckoff v. 
Wryekoff? 21 A. 287, 48 N.J:Hq. 113 


[aff 25 A. 963, 49 N.J.Eq. 344]. 


94 Felch v. Taylor, 13 #£4Pick. 
(Mass.) 133; Gridley v. Gridley, 24 
N.Y. 130; Van Orden v. Van Orden, 
LO viobhs.  CNGY.) -30,°6 Am. Di osi4: 
Mohler’s Appeal, 8 Pa. 26; Carter v. 
Carter, 26 Grant Ch. (Ont.) 232. 


[a] Thus, where the obligor, in a 
bond to a husband conditioned to pay 
an annuity to the husband and wife 
during their lives and the life of the 
survivor, devised land upon condition 
that the devisee should pay whatever 
became due from year to year to the 
annuitants, the devisee, by accepting 
the devise, became personally liable 
for the annuity, and the wife, who 
had survived the husband and had 
elected to look to the devisee instead 
of to the general assets of the estate, 
might maintain assumpsit for the an- 
nuity against the devisee. Felch v. 
Taylor, 13 Pick. (Mass.) 133. 


Where a devise of real estate is made 
subject to the payment of an an- 
nuity, and the devisee accepts the 
devise, he will be deemed to have 
assumed a personal liability to pay 
the amount. Carter v. Carter, 26 
Grant Ch. (Ont.) 232. 


Personal liability for legacies gen- 
erally see infra § 2555. 


95. Button v. Button, 2 Beav. 256, 
17 Eng.Ch. 256, 48 Reprint 1178. 


96. Bennett v. Piatt, 96 A. 482, 85 
es 436 [aff 96 A. 895, 85 N.J.Eq. 


97. 
426. 


Mass.—Felch y. Taylor, 13 
133. 


Pa.—Mohler’s Appeal, 8 Pa. 26; 
yes. Appeal, 7 A. 918, 4 Pa.Cas, 
425. 


Eng.—Wynn v. Williams, 5 Ves.Jr. 
130, 31 Reprint 507. 


Ont.—Coolidge v. Nelson, 31 Ont. 
646, 20 Can.L.T.Oce.Notes 225. 


[a] Purchaser at foreclosure sale. 
—Where land is devised subject to 
the payment of an annuity by the 
devisee, and the devisee mortgages 
the land, covenanting that it is free 
from encumbrances, excepting such 
condition set forth in the will, a pur- 
chaser on foreclosure is liable for 
such proportion of the annuity as ac- 
crues after he takes possession. Felch 
v. Taylor, 13 Pick. (Mass.) 133. 


Enforcement of legacy against pur- 
chaser from devisee generally see in- 
fra § 2527. 


98. Clason v. Lawrence, 3 Edw. (N. 
Y.) 48; In re Perkins, [1907] 2 Ch. 
5965.) Insre Henry ahl90 Tah inGhe 30. 
In re Dawson, [1906] 2 Ch. 211; In re 
Harrison, 43 Ch.D, 55; In re Muffett, 
39 Ch.D. 534; Yates v. Yates, 28 Beav. 
637, 54 Reprint 511; Bulwer v. Astley, 
1 Phil. 422, 19 Eng.Ch. 422, 41 Reprint 
692; Whitesell v. Reece, 5 Ont.L. 352; 
Reece v. Whitesell, 6 Ont.W.R. 566. 


Apportionment of legacies general- 
ly see supra § 2479. 


Ala.—Taylor v. Forsey, 56 Ala. 


Pick. 


W. 1004, 59 Ark. 453. 


1. Kinkele v. Wilson, 45 N.E. 869, 
151 NY. 269; 


2. Bangs v. Hill, 5 N.Y.St. 26, 41 
Hun 645. 


3. Blauvelt v. De Noyelles, 25 Hun 
(N.Y.) 590. 


4 Allen v. Stewart, 100 N.E. 1092, 
214 Mass. 109. 


[a] Thus, where a testator devised 
all the residue of his property in 
trust, after paying certain annuities, 
to pay two thirds of the income in 
equal shares to his children, and di- 
rected that, in case the net income 
of the property should not amount 
to ten thousand dollars, certain of the 
trust property should be sold and 
applied to the payment of the annui- 
ties and the income, and further or- 
dered that at the end of seven years 
two thirds of the property should be 
divided in equal shares among his 
children, a child took an equitable 
life estate for seven years in one 
third of the net income which was 
payable each year and charged on the 
land. Allen v. Stewart, 100 N.BE. 1092, 
214 Mass. 109. 4 


5. Seligman yv. Seligman, 151 N.Y. 
S. 889, 89 Misc. 194, 13 Mills Surr. 


6. In re De Bolet Paraza’s Will, 
1382 N.Y.S. 264, 72. Mise. 577. 


[a] Thus a will giving to the son 
of the testatrix the good will, stock, 
secret formulas, trade-marks, and 
trade names of a business, and the 
secret formula of a certain compound, 
provided he shall account and pay 
over to her other children a certain 
share of the profits of the business, 
being void if construed as an attempt. 
to create a trust, will be held to 
import a covenant on the part of the 
legatee, on his acceptance of the leg- 
acy, to account for and pay over the 
income as specified. In re De Bolet 
A ead Will, 132 N.Y.S. 264, 72 Misc. 


7. Roberts v. Burwell, 78 So. -359, 
117 Miss. 470 [withdrawing op 78 So. 
SO, uit Massieraha ie 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2515-2517] 


[§ 2515] (3) Interest.’ A charge of a definite pe- 
euniary legacy or of an annuity® includes interest 
thereon,'® to the extent that the legatee is entitled to 
interest on his legacy,'! unless the testator’s intention 
was to the contrary!” or unless the right to assert 
such charge has been lost by estoppel.t® A deficiency 
of a bequest of interest on a fund, to be created from 
property which fails to produce such fund, cannot be 
paid out of other property otherwise devolving un- 
der the will, in the absenee of an intention, on the 
part of the testator, to that effect.14 


[§ 2516] (4) Legacy in Lieu of Dower.15 The 
mere fact that a bequest is made in lieu of dower 
is not conclusive as to whether it is a charge on the 
testator’s real estate,t® but, in determining the tes- 
tator’s intention as to such charge, the fact of such 
bequest is a cireumstance to be considered,!* together 
with other circumstances, such as the fact that the 
testator’s personalty is insufficient to pay his debts.'§ 
Accordingly, although such a legacy is ordinarily 
payable only out of personal property,*® if such is 
the testator’s intention, as so construed, it may be a 
charge on land,?° although the personal property is 


public stock was 


8. Interest on legacies generally 
for the principal 


see infra §§ 2640-2672. 
9. Annuity as charge generally see 
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accruing interest. 
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sufficient to pay it;?1 or it may be a charge on the 
residuary real estate, in case of a deficiengy of per- 
sonal assets,?? or on the estate generally;?* or on 
cash on hand and income from all sources. Where 
an executor is authorized, by will, to sell the real 
estate, the proceeds thereof may be used to pay a leg- 
acy in leu of dower,” but, where in specifically de- 
vising real estate, the testator expresses a wish that 
it be ‘not sold, it should not be sold to pay such a leg- 
acy, where the exceutor would eventually receive suf- - 
ficient money from other sources to pay the lega- 
ey,?® particularly where the executor is authorized 
by statute, in the meantime, to apply to the probate 
court for permission to mortgage the real estate for 
sufficient money for that purpose.?* 


[§ 2517] (5) Legacy Given by Codicil—(a) In 
General. Since a will and codicil must be read to- 
gether as one instrument,?* where the testator’s in- 
tention to make it such a charge appears, either ex- 
pressly or by necessary implication, from the provi- 
sions of the will and codicil, together with the sur- 
rounding circumstances, a legacy given by a codicil 
becomes a charge on the real estate,?® or on the gen- 


pledged as security 
legacy, and not for 
Wernon v. D’Wolf, 


N.E. 110, 244 N.Y. 236 [rearg or am 
of remittitur den 155 N.E. 916, 244 
N.Y. 604, and rearg den 162 N.E. 528, 


supra. § 2511. 


10. Iowa.—Security Sav. Bank v. 
Williams, 176 N.W. 971, 188 Iowa 904. 


Ky.—Patrick v. Patrick, 122 S.W. 
159, 1385 Ky. 307. 


N.Y.—Dunham v. Deraismes, 59 N. 
E. 903, 166 N.Y. 607. 


Pa.—Watts’ Estate, 14 Pa.Co. 625. 


Ont.—Wilkinson vy. Wilkinson, 
Ont.W.N. 205. 


[a] Illustration.—Where a will di- 
rected the life tenant to pay certain 
legacies within a specified time, and 
made payment of legacies a charge on 
the land, the lien on the land included 
interest on the legacy as well as the 
principal thereof, on the life tenant’s 
failure to make payment within the 
required time, such interest running 
from the date of maturity. Security 
Sav. Bank v. SEATS, 176 N.W. 971, 
188 Iowa 904. 


{b] Out of income. — By a will 
charging legacies en the real es- 
tate, authorizing the executor to sell 
it to pay them, giving him a wide 
discretion as to time and terms of 
sale, postponing their payment until 
such power of sale is exercised, and 
declaring that during this period they 
shall bear interest from the time 
when they would, but for such pro- 
vision, become payable, and empower- 
ing the executor to lease the real 
estate until it be sold, and apply the 
income to the payment of the legacies, 
it is intended that the interest on the 
legacies be paid out of such income, 
In re Lord’s Estate, 183 N.Y.S. 131, 
112 Misc. 304. 


11. See infra §§ 2640-2672. 


12. Vernon v. D’Wolf, 28 F.Cas. 
No. 16,922, 4 Mason 123. 


[a] TIllustration.—Where a testa- 
tor left a minor daughter twenty 
thousand dollars to be invested by 
the executors, and paid to her on her 
marriage or arrival at age, and in the 
meantime the interest therefrom to 
be paid for her maintenance, and di- 
rected certain public stock to be 
pound for the payment of the twenty 
thousand dollars, so as to make good 
any deficiency or depreciation, the 
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28 F.Cas.No. 16,922, 4 Mason 123. 
13. Ashley v. Barrell, 48 Vt. 488. 


[a] Illustration.—Where premises 
were devised to defendant’s wife, on 
condition of her paying three thou- 
sand five hundred dollars into the 
testator’s estate, and the remainder 
of the estate was willed to plaintiffs 
in specific bequests, and as residuary 
legatees, and defendant and his wife 
were in possession of the premises 
at the time the will was made, and at 
the death of the testator she paid that 
sum to the executors from time to 
time as he desired it, and before he 
closed the settlement of the estate, 
but paid him no interest thereon, and 
he exacted none, and on the settle- 
ment of his administration account 
before the probate court, plaintiffs 
sought to have him charged with in- 
terest on the sum, but the court re- 
fused, on the ground that he had col- 
lected none, by allowing the settle- 
ment to stand without charging the 
executor with the interest, and by re- 
ceiving the principal sum, plaintiffs 
were precluded from following the 
land for the interest, and no interest, 
as such, was chargeable until demand 
of the principal sum by the executor. 
Ashley v. Barrell, 48 Vt. 488. 


14. Osborn v. Winans, 
342, 205 Mich. 436. 


[a] Thus a granddaughter, being 
bequeathed the rentals of a store and 
the interest from a fund of ten thou- 
sand dollars, to be created from prop- 
erty which failed to produce it, was 
not entitled to be paid the interest 
from the corpus of such real estate, 
which after her death was given 
for a’charity, there being no evident 
purpose to charge it with such pay- 
ment. Osborn v. Winans, 171 N.W. 
342, 205 Mich. 436. 


15. Cross references: 
Dower generally see Dower 19 C.J. 
p 448. 

Election of bequest or devise in lieu 
of dower see supra §§ 2338-2360. 
Priority over other legatees see Dow- 

er § 4 
16. 
463; 


Ava INGE 


Snyder v. Warbasse, 11 N.J.Eq. 
In re Kiekebusch’s Estate, 155 


248 N.Y. 570, and 170 N.E. 165, 252 N. 
6 LT]? 


17. Snyder v. Warbasse, 11 N.J.Eq. 
463; In re Kiekebusch’s Estate, 155 
N. Es 9110, 62444 N:Ye 236; Briggs We 


Carroll, 22 N.E. 1054, 117 N.Y. 288. 


18. Snyder v. Warbasse, 11 N.J.Eq. 
463; Briggs v. Carroll, 22 N.E. 1054, 
LT IN Yeuoce 


19. In re Kiekebusch’s Estate, 155 
N.E. 110, 244 N.Y. 236 [rearg or am 
of remittitur den 155 N.E. 916, 244 N. 
Y. 604, and rearg den 162 N.E. 528, 248 
eh 570, and 170 N.E. 165, 252 N.Y. 


20. Wyckoff v. Wyckoff, 21 A. 287, 
48 N.J.Eq. 113 [aff 25 A. 963, 49 N.J. 
Eq. 344]; Briggs v. Carroll, 22 N.E. 
1054, 117 N.Y. 288; Manson vy. Man- 
son, 8 Abb.N.Cas. (N.Y.) 123; Flynn 
v. Croniken, 9 How.Pr. (N.Y.) 214; 
Moran v. Cornell, 142 A. 605, 49 R.I. 
308 (proceeds of sale); Re Cleghorn, 
16 Ont.W.N. 234. 


fa] Thus, under a devise of land 
with the direction that the devisee 
pay an annuity of a specified sum to 
the widow in lieu of dower, the dev- 
isee takes the land charged with 
the annuity. Wyckoff v. Wyckoff, 
21 A. 28%, 48 N.J.Ha. 193 fait 25) Ae 
963, 49 N.J.Eq. 344]. 


21. Wyckoff v. Wyckoff, supra. 
22. Conrad’s Appeal, 33 Pa. 47. 


Legacy as charge on residue gen- 
erally see supra §§ 2500-2503. 


23. Earp’s Will, 1 Pars.Eq.Cas. 
(Pa.) 453. « 

24. Campbell v. Campbell-Parker, 
18 Hawaii 34. 

25. Moran v. Cornell, 142 A. 605, 
49 RI. 308. 


26. Moran v. Cornell, supra. 


27. Moran vy. Cornell, supra. 
28. See supra § 1164. 
‘29. In re Paddock, 80 N.Y.S. 926, 


81 App.Div. 268. 


[a] Thus, where the testator gave 
his wife a life estate in the homestead 
farm and any land he might buy ad- 
joining and by a codicil bequeathed 
one thousand dollars to each of two 
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eral assets of the estate.2° Such a legacy may be- 
come a charge on real estate disposed of by the will, 
by a provision in the codicil making it a charge on 
such real estate;*+ or it may become a charge on the 
testator’s real estate by an express provision in the 
will extending charges on such property to legacies 
given by codicil,*? or, as has been held, where real 
estate is charged, by the will, with the payment of 
legacies generally,®? unless the codicil expressly di- 
rects the legacy to be paid out of the personal es- 
tate.*+ It has also been held that a legacy given by 
codicil may, by virtue of a residuary disposition of 
real and personal property contained in the will, be- 
come a charge on the residuary realty.*° However, 
a legacy given by codicil has been held not ineluded 
in a charge in the will of legacies “above mention- 
ed,’’?* or of legacies “thereinafter”*®* or “hereinaft- 
er” given.?8 


[§ 2518] (b) Substituted or Additional Legacy. 
Where the testator, by a codicil, revokes legacies 
which were charged on land, and in lieu and substitu- 


children, and the testator was a farm- 
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sence of any circumstances to 


[§§ 2517-2519 


tion thereof, or in addition thereto, gives other iega- 
cies, without specifying any fund for their pay- 
ment, the substituted or additional legacies are prima 
facie payable out of the same funds and subject to 
the same incidents and conditions as was the original 
legacy,?® and, unless the testator by the codicil in- 
tends to make an independent bequest, the rule is 
applied, irrespective of any change in the amount 
thereof*® or in the person to whom it is given.*! 


[§ 2519] (6) Maintenance, Support, and Educa- 
tiont?—(a) Property Charged in General. Wheth- 
er there is such a charge, and the particular proper- 
ty or fund charged with a legacy for the maintenance, 
support, or education of a particular person, de- 
pends on a proper construction of the provisions of 
the will.4? Such a legacy doés not constitute a charge 
on the land of the estate in the hands of a devisee, 
where the testator, in the will, merely expresses a 
desire or wish that the devisee maintain, support, or 
educate the person named.** Such a charge is creat- 
ed where, and only where, the will clearly shows by 


in- 42. Cross references: 


er making between four hundred and 
five hundred dollars a year, and there 
was nothing to indicate that he had 
any expectation of augmenting his 
property to any material extent, the 
legacies given by the codicil were a 
charge on the homestead after the 
wife’s death. In re Paddock, 80 N.Y. 
S. 926, 8i App.Div. 268. 


[b] Legacies not charge on land.— 
Where a will of a woman, having no 
husband, children, descendants, broth- 
ers, sisters, or dependents, left her en- 
tire residuary estate to distant rela- 
tives, and by codicil a sister-in-law 
was given a certain sum, which was 
charged as a lien on the realty, and 
by a second codicil another sum was 
left to other legatees, and no power 
to sell real estate was given by the 
will, the legacies in the second codicil 
were not a charge on the real estate. 
Beebe v. Lockwood, 170 N.Y.S. 1036, 
103 Misc. 336. 


30. In re Davies’ Will, 
578, 192 Iowa 723. 


31. Aaron v. Aaron, 3 De G.&Sm. 
475, 64 Reprint 568; Ex p. M’Dowal, 
A awhelNiaeey Byaey 


32. Hannis v. Packer, Ambl. 556, 
27 Reprint 357; Inchiquin v. French, 
Ambl. 33, 27 Reprint 18; Whieldon 
Ve wspode, 210 f£.3.Ch. .9i3s" Switt. wv. 
Nash, 2 Keen 20, 48 Reprint 535; 
Buckeridge v. Ingram, 2 Ves.Jr. 652, 
30 Reprint 824. 


33. Hannis v. Packer, Ambl. 556, 
27 Reprint 357; Brudenell v. Bough- 
ton, 2 Atk. 268, 26 Reprint 565; Wil- 
liams v. Hughes, 24 Beav. 474, 53 Re- 
print 441; Windham v. Chetwynd, 1 
Burr. 414, 97 Reprint 377; Jackson 
v. Jackson, 2 Cox Ch. 35, 30 Reprint 
17; Leese v. Knight, 11 L.T.Rep.N.S. 
134; Masters v. Masters, 1 P.Wms. 
421, 24 Reprint 454; Rooke v. Wor- 
rall, 11 Sim. 216, 34 Eng.Ch. 216, 59 
Reprint 857. 


34. Lee v. Lee, 14 S.E. 534, 88 Va. 
805; Wilson vy. Thomas, 3 Myl.&K. 
579, 10 Eng.Ch. 579, 40 Reprint 221. 


[a] Tlustrations.—(1) Where by 
a codicil a testator gives to a son, 
“out of any money due and belonging 
to my estate,” a certain amount to re- 
-build) a house, which had burned 
since the making of the will, by which 
the farm on which the house stood 
had been given to such son, in the ab- 


185 N.W. 


dicate a contrary intention, this leg- 
acy was not a charge on the land. 
Lee v. Lee, 14 S.BE. 534, 88 Va. 805. 
(2) <A provision in a will charging 
real estate with whatever legacies a 
testator might give by codicil will not 
charge such real estate with a legacy 
given by codicil but which the testa- 
tor in the codicil expressly directs to 
be paid out of his “personal estate.” 
Wilson v. Thomas, 3 Myl.&K. 579, 10 
Eng.Ch. 579, 40 Reprint 221. 


35. In re Hall, 51 L.T.Rep.N.S. 86. 


Legacies as charge on residue gen- 
erally see supra §§ 2500-2503. 


36. Edmunds v. Low, 3 Kay & J. 
318, 69 Reprint 1130; Masters v. Mas- 
ters, 1 P.Wms. 421, 24 Reprint 454. 


37. Strong v. Ingram, 6 Sim. 197, 
9 Eng.Ch. 197, 58 Reprint 567. 


38. Bonner v. Bonner, 13 Ves.Jr. 
379, 33 Reprint 336. But see Jauncey 
v. Atty.-Gen., 3 Giffard 308, 66 Re- 
print 427 (“herein mentioned” held to 
comprise legacies given by codicil as 
well as those given by the will). 


39. In re Davies’ Will, 185 N.W. 
578, 192 Iowa 723; Carpenter’s Estate 
v. Wiley, 147 N.W. 175, 166 Iowa 48; 
Snow v. Foley, 119 Mass. 102; Biddle 
v. Carraway, 59 N.C. 95; Salmon v. 
Backhouse, [1916] 1 Ch. 65; Leacroft 
hie 1 Ves.Jr. 279, 30 Reprint 


[a] MTllustration.—Where a_ will 
gave the testator’s daughter one fifth 
of the residue, and his first codicil 
revoked the bequest and gave her 
two hundred dollars in money, and 
no more, of his estate, without any 
devise of the revoked bequest, the 
bequest of two hundred dollars should 
be paid from the one-fifth share be- 
queathed to her in the original will, 
because the codicil provided for a 
change in the original bequest, and 
the remainder of such one-fifth share 
passed as intestate property to the 
heirs at law, so that the petitioner 
was entitled to her share therein. In 
re Davies’ Will, 185 N.W. 578, 192 
Iowa 723. 


40. Carpenter’s Estate vy. Wiley, 
147 N.W. 175, 166 Iowa 48. And see 
cases Supra note 39. 


41. Carpenter’s Estate v. Wiley, 
oua cieee ouete v. Backhouse, [1916] 


Interest on legaey for maintenance 
See infra § 2662. 


Legacies of support and maintenance 
generally see supra §§ 2136-2138. 


Provision for maintenance, support, 
or education: 


As condition or restriction see su- 
pra §§ 1791, 1805. 


As creating trust see supra § 1845. 


Construction and validity generally 
see supra § 1643. 


weg Ark.—Scott v. Logan, 23 Ark. 


N.Y.—Walker v. Downer, 8 N.Y.S. 
393, 55 Hun 75; Blauvelt v. Gallagher, 
49 N.Y.S. 608, 22 Misc. 564. _ 


N.C.—Marrow v. Marrow, 45 N.C. 
148. 


Pa.—In re La Bar’s Estate, 37 A. 
UIDs Pal 1 5 


Tex.—Alexander v. Thompson, 38 
Mex. bose 


Wis.—Shea v. Cody, 211 N.W. 139, 
191 Wis. 438. 


Ont.—MecMillan v. 


McMillan, 21 
Grant Ch. 594; 


Collingwood v. Col- 


lingwood, 21 Grant Ch. 102; Clark v. 
Clark, 17 Grant Ch. 17; In_re Mc- 
Dougall, 14 Grant Ch. 609; Perry v. 


Walker, 12 Grant Ch. 370. 
And see cases infra notes 44-47. 


[a] Devise subject to payment of 
mortgages given by the testator to 
secure the support of his insane wife 
who was also made residuary legatee 
has been held to intend only that the 
devisee assume the testator’s obliga- 
tion to support the wife. Shea v. 
Cody, 211 N.W. 139, 191 Wis. 438. 


44. Inre Kollistede’s Estate, 199 N. 
Y.S. 901, 120 Mise. 583; Perdue’ vy. 
Perdue, 32 S.H. 492, 124 N.C. 161; 
Arnold v. Arnold, 19 S.E. 670, 41.S.C. 
EA Cochran vy. Cochran, 2 S.C.Eq. 


[a] Tlustrations.—(1) A clause 
“my mother is to have $150 out of my 
estate annually as long as she lives, 
and that she remain with my wife 
during the remainder of her life” 
imposes no charge on the estate for 
board of the mother. Martin v. Goode, 
16 S.E. 232, 111 N.C. 288, 32 Am.S.R. 
799. (2) Where a will, directing that 
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express words or necessary implication an intention, 
on the part of the testator, that such maintenance, 
support, or education shall be furnished out of the 
lands devised,*® as where the will specially charges 
the maintenance, support, or education on the land or 
interest devised,*® or directs, or makes it a condition 
of the devise, that such maintenance, support, or ed- 


the residue of the testator’s estate be 
divided among his sons, provided that 
“T charge my said sons out of the es- 
tate respectively coming to them un- 
der the terms of the foregoing will, 
to make provision for such of my sis- 
ters as shall survive me during their 
lives in the same manner as I have 
provided for them during my life,” 
and the evidence showed that the tes- 
tator had advanced three thousand 
dollars to his only surviving sister, 
who had since died, the provision for 
the sister was merely a request, ex- 
pressing the testator’s desire, and did 
not create a trust or charge on the es- 
tate. -In re Kollstede’s Estate, 199 
N.Y.S. 901, 120 Misc. 533. 


45. U.S.—Colton v. Colton, 8 S.Ct. 
1164, 127 U.S. 300, 32 L.Ed. 138 [rev 
21 F. 594). 


Ala.—Sorrell v. O’Brien, 85 So. 447, 
204 Ala. 343; Ex p. Dickson, 64 Ala. 
188. 


Ga.—Tate vy. Chandler, 41 S.E. 647, 
115 Ga. 462. 


Ind.—Commons v. Commons, 16 N. 
By 820, 17 NEY 271, 115 Ind. 162: 


Ky.—Pelfrey v. Keffer, 138 S.W.(2d) 
1039, 227 Ky. 728. 


Miss.—Redhead v. Redhead, 68 So. 
923, 109 Miss. 648. 


Neb.—Howells State Bank y. Pont, 
202 N.W. 457, 113 Neb. 181. 


N.Y.—Downer v. Church, 44 N.Y. 
647; Fox v. Phelps, 17 Wend. 393 [aff 
20 Wend. 437]. 


N.C.—Baird v. Baird, 42 N.C. 265. 


pfios shy atts v. Watts, 38 Ohio St. 
480. 


Pa.—In re Baylor’s Estate, 94 A. 
442, 249 Pa. 5; Haworth’s Appeal, 105 
Pa. 362; Snyder’s Appeal, 75 Pa. 191; 
In re Clark’s Estate, 99 Pa.Super. 490; 
In re Wadsworth’s Estate, 64 Pa. 
Super. 604. : 


R.I.—Dodge v. Hogan, 31 A. 268, 
1059, 19 RI. 4. 


S$.c.—Shired v. Nesbit, 72 S.I. 545, 
90 S.C. 20. 


Tenn.—Rogers’ Lessee v. Cawood, 1 
Swan 142, 55 Am.D. 729. . 


Wis.—iIn re Goodrich’s Estate, 38 
Wis. 492. 


[a] Tlustrations.—(1) Where the 
will bequeaths the wife household 
furniture, a life estate in the dwell- 
ing house, and a specified income per 
month from the farm, and makes two 
specific bequests of property, a 
residuary clause devising the remain- 
der of all property to children by 
name does not create a trust, but title 
to the land vests in the devisees im- 
mediately on the death of the testa- 
tor, subject to a charge for support 
of the widow as provided in the will. 
Howells State Bank v. Pont, 202 N.W. 
457, 113 Neb. 181. (2) Where the 
testator directed the executrix to 
maintain and support his sisters out 
of the estate and authorized her to 
demand such reasonable rent for the 
use of the property devised to his 
children as might be necessary to pro- 
vide for the support of the sisters, 
the legacy to the sisters did not con- 
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stitute a charge on land devised to 
the testator’s wife for life with re- 
mainder to the children, but only on 
the land devised in fee to the children, 
notwithstanding the wife as executrix 
was authorized to sell the land so 
devised to her. Sorrell y. O’Brien, 85 
So. 447, 204 Ala. 343. 


[bj] Devise held not charged.—(1) 
A will devising land to a son at the 
death of the testator’s wife, and di- 
recting the son to stay with the moth- 
er while she lived, does not impose a 
charge on the son to care for and sup- 
port the mother. Pelfrey v. Keffer, 13 
See 2d) LOO eae | Me knve=112 So mee im nA 
devise to a widow for life and at her 
death to a daughter ‘to support her 
during life,’ and the remainder, tf 
any, to be divided among the heirs, 
gives the widow, on the death of the 
daughter before the mother, no right 
to a charge on the land for her own 
support. Hickman’s Adm’r vy. Hick- 
man’s Heirs, 4 S.W. 186, 9 Ky.L. 112. 


{[c] Out of land and not general 


| funds.— Where a testator leaving sur- 


viving him a wife and several chil- 
dren, including two imbecile daugh- 
ters, devises the larger part of his 
land to his wife for life and directs 
that at her death “the family is to 
live on the farm,’ and the two im- 
becile daughters are to have a living 
off of it “as long as they both shall 
live, and at the death of both of them 
the farm may be sold and the money 
equally divided amongst the heirs,” 
the executrix of the estate, one of the 
daughters, is not authorized, after 
the death of the widow, to make ex- 
penditures in support of her imbecile 
sisters out of the general funds of 
the estate. In re Wadsworth’s Es- 
tate, 64 Pa.Super. 604. 


46. Toney v. Spragins, 80 Ala. 541; 
Forbes v. Darling, 54 N.W. 585, 94 
Mich. 621. 

47. Conn.—Swift v. Larrabee, 31 
Conn. 225; Mathewson v. Saunders, 
11 Conn. 144; Dodge v. Dodge, 1 Root 
233, 1 Am.D. 40. 


Ga.—Hunter vy. Stembridge, 12 Ga. 
192. 

Ind.—-Clark v. Marlow, 48 N.E. 359, 
149 Ind. 41. 


Ky.—Huhlein v. Huhlein, 
260, 87 Ky. 247, 10 Ky.L. 107. 


Me.—Emery v. Swasey, 53 A. 992, 
97 Me. 136. 


Md.—Downes v. Long, 29 A. 827, 79 


8 S.W. 


Md. 382; Willett v. Carroll, 13 Md. 
459: Tolson v. Tolson, 10 Gill & J. 
159; Hutchins v. Hutchins, 3 Md.Ch. 
356. 

Mass.—Thayer v. Finnegan, 134 
Mass. 62, 45 Am.R. 285; Sheldon vy. 


Purple, 15 Pick. 528. 


Miss.—Crossett v. Clements, 7 So. 
207. . 


Mo.—Bakert v. Bakert, 86 Mo.App. 
83. 

N.H.—Richardson vy. Bailey, 89 A. 
840, 77 N.H. 184; Pickering v. Picker- 
ing, 15 N.H. 281. 


N.J.—Halsted v. Westervelt, 3 A. 
270, 41 N.J.Eq. 100; Van Blarcom y. 
Van Winkle, 36 N.J.Eq. 103. 
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ucation shall be furnished by the devisee out of the 
land or estate devised.t7 According to the testator’s 
intention, as so expressed or implied, the charge may 
be on the testator’s estate generally,*’ in which ease, 
if he provides no fund out of which the support is 
to be furnished, property undisposed of by the will 
must, in the first place, be applied to that purpose ;*® 


N.Y.—Lyon v. Lyon, 65 N.Y. 339; 
Getman vy. Getman, 136 N.Y.S. 1064, 
151 App.Div. 808; Linzy v. Whitney, 
96 N.Y.S. 1075, 110 App.Div. 462; In 
re Conway’s Hstate, 198 N.Y.S. 351, 
120 Mise. 287; Sayres v. Johannes, 
190 N.Y.S. 247, 116 Mise. 497; Nichols 
v. Romaine, 9 How.Pr. 512. 


N.C.—Outland v. Outland, 23 S.E. 
972, 118 N.C. 188; Wellons v. Jordan, 
$3 IN: ©. cots 


Pa.—Pierce v. Livingston, 80 Pa. 
te In re Clark’s Estate, 99 Pa.Super. 


S.C.—Shired v. Nesbit, 72 S.E. 545, 
90 S.C. 20. 


Tenn.—Long.v. Read, 9 Lea 538. 


W.Va.—Moats v. Poling, 151 S.E. 
324, 108 W.Va. 417; Isner v. Kelley, 
41 S.E. 158, 51 W.Va. 82. 


Wis.—In re Ohse’s Will, 119 N.W. 
93, 137 Wis. 474. 


Se Nas Fr tea v. McKean, 33 N.S. 
0. 


Ont.—Re Latimer, 15 Ont.W.N. 482. 


Enforcement of charge see infra §§ 
2544-2553. 


fa] Devises held to create charge. 
—Devise of farm, with provision that 
devisee support the testator’s wife, 
and prohibiting sale until her death. 
Hau v. Hall, 283 S.W. 957, 214 Ky. 
596. 


[b] Education. — Under a will 
granting a life estate to a widow with 
full power of disposition of the prop- 
erty, and charging the estate with the 
support and education of a nephew 
until attaining his majority, the 
nephew is entitled to an allowance 
for education, until attaining major- 
ity in accordance with the will, re- 
gardless of the death of the life ten- 
ant. Blakely v. Blakely, 152 S.E. 24, 
15 D=sS.Cl28: 


48. U.S.—Colton v. Colton, 8 S.Ct. 


1164, 127 U.S. 300, 32 L.Ed. 138 [rev 


21 F. 594]. 
Ala.—Ex p. Dickson, 64 Ala. 188. 


Cal.—In re Berton’s HWstate, 31 P. 
576. 


Ga.—Prince v. Barrow, 48 S.E. 412, 
120 Ga. 810, 9 Prob.Rep.Ann. 611; Beil 
v. Watkins, 30 S.E. 756, 104 Ga. 345. 


Ky.—Low v. Ramsey, 122 S.W. 167, 
135 Ky. 333, 135 Am.S.R. 459. 


Mo.—Murphy v. Carlin, 20 S.W. 786, 
113 Mo. 112, 35 Am.S.R. 699. 


N.H.—Leavitt v. Wooster, 14 N.H. 
550. 


N.Y.—Matter of Thorpe’s Estate, 
15 N.Y.St. 704; Nichols v. Romaine, 
9 How.Pr. 512. 


Ohio.—Watts v. Watts, 38 Ohio St. 
480. 


[a] Rule applied where the widow 
of the testator took an estate for life 
or widowhood in the property, real 
and personal, charged with the sup- 
port and education of the minor chil- 
dren during their minority or until 
their marriage. Ex p. Dickson, 64 Ala. 
188. 


49, Freeman v. Okey, 56 N.C. 473. 
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or it may be a charge on the residue of his estate,°° 
or on separate and community property ;°? 
may be a charge on personalty bequeathed.®? 


Income.** 
such is the testator’s intention as expressed in the 
will, maintenance, support, or education is payable 
out of, and a charge on, the income of the estate,°+* 
or it may be payable out of, and a charge on, the in- 
come and if that is not sufficient further out of the 
But it has been held that, 
where the testator directs the executors, “pending 
the filing of their account” and “the determination 


[§ 2520] (b) Principal or 


corpus or prineipal.®® 


50. Jamison v. May, 13 Ark. 600; 
In re Conway’s Estate, 198 N.Y.S. 351, 
120 Misc. 287; Florence Bank v. 
Gregg, 24 S.E. 64, 46 S.C..169. 


{a] Dlustrations.—(1) A provi- 
sion of a will thsa!, as long as a named 
person occupied stated premises, her 
rent shall not be greater than ten dol- 
lars a month, constitutes a devise to 
a residuary devisee, with a valid 
charge on the devise for the support 
of the named person, to the extent 
of letting her remain in possession of 
the premises for the rental stated. In 
re Conway’s Estate, 198 N.Y.S. 351, 
120 Misc. 287. (2) Where a devise to 
a residuary legatee was on a condi- 
tion precedent to furnish the daugh- 
ter of the testator with a home, food, 
clothing, medical care, and attention 
during her natural life and pay her 
funeral expenses, and certain realty 
was charged with such expense, the 
clauses of the will constitute, not 
only a condition, but a charge, en- 
forceable in an action brought by the 
person in whose favor the charge was 
created. Sayres v. Johannes, 190 N. 
Y.S. 247, 116 Misc. 497. 


Legacies as charge on residue gen- 
erally see supra §§ 2500-2503. 


51. In re Slocum’s Estate, 164 P. 
759, 96 Wash. 110. 


{a] Thus, where a testator gave 
his wife a life estate in both his sepa- 
rate and community property with 
power to use for her maintenance, 
and provided that, on her death, her 
property and his then remaining 
should descend, etc., maintenance ex- 
penditures should be deducted from 
the total of the husband’s and wife’s 
property. In re Slocum’s Estate, 164 
P. 759, 96 Wash. 110. 


52. In re Van Deusen’s Will, 181 
N.Y.S. 330, 111 Misc. 74. 


{a] hus, under a testator’s will, 
giving a daughter five hundred dollars 
and his wife six thousand dollars, 
also giving the wife for life the use, 
possession, and control of the residu- 
ary personal estate, with the excep- 
tion of certain property given a son, 
further requesting that the wife 
should maintain another daughter 
during minority, and properly clothe 
and educate her, the legacies to the 
daughter and the wife were first pay- 
able out of personal property not 
specifically bequeathed, and whatever 
personalty was payable to the widow 
in addition was charged with main- 
taining the minor daughter and edu- 
cating her. In re Van Deusen’s Will, 
181 N.Y.S. 330, 111 -Misc. 74. 


Legacies as charge on personalty 
bequeathed generally see supra § 
2484. ; 

53. Legacies as charge on princi- 
pal or income generally see Supra § 
2483. 


54, Ky.—McCasland vy. Martin, 4 
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Where 


of the income.*® 


The nature and 


devised, will be 
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ga Owe Peers v. Bakert, 86 Mo.App. 
Oo. . id 
N.J.—Crane v. Van Duyne, 9 N.J. 
Eq. 259. 


N.Y.—In re Taylor’s Will, 169 N.E. 
282, 252 N.Y. 218 [rearg den sub nom. 
In re Thurman, 170 N.B. 164, 252 N.Y. 
615]; Walker v. Downer, 8 N.Y.S. 393, 

; Fox v. Phelps, 20 Wend. 
437 [aff 17 Wend. 393]. 


N.C.—Gray v. West, 93 N.C. 442, 53 
eae 462; Amis v. Amis, 40 N.C. 


Pa.—Ackerman vy. Lightner, 1 Lance. 
L. Rey, - 225. 


S.C.—Rivers v. Rivers, 15 S.E. 137, 
36 S.C. 302. 


[a] Support “off of the proceeds 
of the farm” (1) means only the rents 
and products of the farm (Bakert v. 
Bakert, 86 Mo.App. 83; Walker v. 
Downer, 8 N.Y.S. 393, 55 Hun 75); 
(2) and does not include proceeds of 
a sale of the farm (Bakert v. Bakert, 
Supra). 


[b] Comfortable support out of 
preceeds of estate is primarily 
chargeable on the income of property 
not specifically devised. Rivers v. 
Rivers) 15 SiH 37, 36: S.C.) code 


[ec] Deduction of interest on ex- 
pense.—Where the devisee of an es- 
tate, charged with the maintenance 
of an infant, makes valuable improve- 
ments, the interest on the expense of 
such improvements will be deducted 
from the increase of the rent, in set- 
tling the income, as between the in- 
fant and devisee. Kingsland v. Betts, 
1 Edw. (N.Y.) 596. 


55. Conn.—In re Simon’s Will, 11 
A. 36, 55 Conn, 239. 


Ser ue v. Taylor, 42 Ill.App. 
oO. 

N.H.—Cobleigh vy. Cross, 68 A. 870, 
74 N.H. 603. 


N.J.—Van, Blarcom v. Van Winkle, 
36 N.J.Eq. £03; Bonham yv. Bonham; 
33 N.J.Eq. 476. 


N.Y.—Mutual L. Ins. Co. v. Ship- 
man, 15 N.E. 58, 108 N.Y. 19; Matter 
of Thorpe’s Hstate, 15 N.Y.St. 704; 
Schermerhorne v. Schermerhorne, 6 
Johns.Ch. 70; Kingsland v. Betts, 1 
Edw. 596. 


eee v. Bierce, 41 Ohio St. 
241. 


S.C.—Shired yv. Nesbit, 72 S.E. 545, 
90 S.C. 20. 


N.B.—Beal v. Eastern Trust Co., 43 
N.B: 23. 


[a] Thus a bequest of property 
absolutely for life, with the direction 
that property not used in his mainte- 
nance should go to others, gives the 
beneficiary the right to use principal 
for his maintenance and support, if 
necessary. In re Luce’s Will, 219 N. 
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of the income to be derived,” to pay a specified sum 
per month for support and maintenance during this 
period, the amounts so paid are chargeable against 
the principal and not against the beneficiary’s share 


[§ 2521] (c) Nature and Extent of Charge.°’ 


amount required for maintenance, 


support, or edueation,®® as a charge on the property 


such as is expressly fixed by the 


terms of the will,®® as construed by the ordinary 
rules of construction,®® or, where not expressly fixed 
by the will, such nature and amount as may be fixed 


Y.S. 488, 128 Misc. 355. 


[b] Not limited to rental vainue.— 
Under a devise of all of the testator’s 
property to his sons, who were charg- 
ed with the care of his widow, such 
charge on the devise is not limited to 
the rental value of the land, but ex- 
tends to the whole estate, including 
the income, as well as the land: itself. 
Sees v. Nesbit, 72 S.B. 545, 90 S.C. 


56. In re McFeely, 28 Pa.Dist. 924. 


57. Nature and extent of mainte- 
nance, support, or education generally 
see Supra § 2137. 


58. Generally see supra § 2137. 


59. Md.—Hutchins vy. Hutchins, 3 
Md.Ch. 356. 


N.J.—O’Brien v. Humes, 123 A. 706, 
95 N.J.Eq. 436. 


Sine tae ae v. Crommie, 19 Hun 


N.C.—Amis v. Amis, 40 N.C. 12. 


Pa.—In re Gingrich’s Estate, 74 A. 
611, 226 Pa..9 [aff 36 Pa.Super. 266]. 


R.I.—Green v. Rathbun, 78 A. 528, 
32 UR 1145: 


Tenn.—Alsup v. Clarke, 15 Lea 71. 


Wis.—Dickson y. Field, 46 N.W. 
668, 77 Wis. 439, 9 Li:R.A. 537. 


[a] Interest in profits of farm.— 
Under a devise of a farm to a wife 
and children of L, provided that L 
should have the management of the 
farm and home thereof during his life 
for the support of himself, his family, 
and his children, the condition creat- 
ed a charge on the farm, and each of 
his children, after the death of the 
wife, had equal interests in the profits 
onde: farm. Downes v. Long, 79 Md. 


[b] Hay for live stock.—A legacy 
of hay to be furnished on the testa- 
tor’s premises for certain live stock 
ofa legatee continues so long as such 
live stock is on the premises, and is 
not lost by the fact that the legatee 
removes therefrom. In re Gingrich’s 
Estate, 74 A. 611, 226 Pa. 9 [aff 36 
Pa.Super. 266]. ; 


[c] Reimbursement for support 
from another source.— Where a ward's 
father charged his support on the 
father’s entire residuary estate dur- 
ing the entire term of the ward’s life, 
and the guardian was compelled to 
use a portion of the ward’s individual 
property for his support, the guard- 
jan was entitled to recover from the 
father’s administrator with the will 
annexed such an amount as had been 
So necessarily and properly expended 
to reimburse any depletion of the 
ward’s separate estate caused by the 
failure of the residuary devisees to 
furnish the support required by the 
will. Greene v. Rathbun, 78 A. 528, 
32 R.1. 145. 


60. See supra §§ 1117-1171. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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by the court as being reasonable*' or as may be de- 
termined and directed by the court under the provi- 
sions of the will;®? or the amount may be left to the 
discretion of the devisee or legatee, who holds the 
property charged.°* A charge for support, such as 
good and sufficient food and clothing, does not in- 
clude education.&# 


Commutation. A charge for the furnishing of 
board, clothing, and other supplies may be commut- 
ed by the payment of a sum of money,®® as where the 
beneficiary is not required to reside on the place or 
farm, and prefers to reside elsewhere,®* although it 
has been held that, if such a legatee voluntarily and 
without justification leaves the homestead, he is not 
entitled to a sum in gross as the present worth of his 
interest in the property.®? 


Place of maintenance and support. A bequest of 
maintenance or support out of a farm or homestead 
generally does not require the beneficiary to live 
there in order to receive the maintenance or sup- 
port,°® particularly where the premises have been 
sold to a third person,®® in which ease the legatee is 
entitled to receive from the purchaser the difference, 
if any, between the money value of the support pro- 
vided by the will, and that which the devisee is able 
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to furnish after the sale.7° But the testator’s in- 
tention as to the place at which the beneficiary is to 
be maintained or supported will have an important 
bearing in determining the amount thereof,71 and 
the intention may be such as to require the benefici- 
ary to receive his support on the farm or homestead 
unless compelling necessity requires it elsewhere.?? 


Personal liability.7* One accepting a devise sub- 
ject to such a charge assumes a personal obligation to 
see that such maintenance, support, or education is 
furnished ;** and, when the main intent of the will 
is to place on the devisee the personal care of a kin- 
dred, it is a personal charge and not a charge on the 
land;*° and, moreover, where land is devised to sev- 
eral sons, charged with the support of their mother, 
they become jointly and severally lable for such 
support.*® But a further charge of a given sum an- 
nually for any year or years the beneficiary does not 
reside at the homestead does not impose such liabil- 
ity on the devisee for an absence for less than a 
year.*7 


As lien. As in the case of legacies in general,7® 
such a charge creates a lien on the land or estate, in 
favor of the beneficiary for the maintenance, sup- 
port, or education.7® 


88 Til. 
786, 


61. Rhoades v. Rhoades, 
139; Murphy v. Carlin, 20 S.W. 
TAS BVO: O11 2503. 5 Am. SR. 16.9.9; 
Swift v. Larrabee, 31 Conn. 
In re Baylor’s Estate, 94 A. 442, 


32 Pa.Co. 185 


[a] Thus, where the will provides 
that his wife, out of the income left 
her, shall provide such amounts as 
she shall consider proper for the 
maintenance of certain children, the 
amount is discretionary with the wife, 
and, if she makes such _ provision, 
which, with the child’s own estate, 
is ample for the latter’s maintenance 
and education, it will not be inter- 
fered with. Merchants’ Estate, 15 
Pa.Dist. 60, 32 Pa.Co. 185. 


64. Borst v. Crommie, 19 Hun (N. 
Y.) 209: 


63. Merchants’ Estate, 15 Pa.Dist. 
60, 4 


65. Hutchins v. Hutchins, 3 Md. 
Ghee 356: 
{a] TDlustration.—Under a devise 


of two tracts, on condition that the 
devisee keep and maintain his moth- 
er during life, and provide for the 
testator’s daughters good and suffi- 
cient boarding and comfortable cloth- 
ing, the whole estate devised is charg- 
ed therewith, and the daughters are 
entitled to a reasonable annual allow- 
ance for board and clothing, or a gross 
amount in commutation thereof, out 
of the proceeds of the sale of the 
land. Hutchins v. Hutchins, 3 Md. 
Ch. 356. : 


66. Borst v. Crommie, 19 Hun (N. 
Y.) 209; Tope v. Tope, 18 Ohio 520. 


[a] Tliustration.—Where a father 
devised his homestead farm to his 
three sons, subject to a lien for the 
support of A and his two other daugh- 
ters, directing that each should be 
well supported at his dwelling house, 
and furnished with good and sufficient 
food and suitable clothing by the 
three sons during the time she should 
remain unmarried, on the sale of the 
farm by the brothers, and on their 
refusal to support and clothe A at 
another place of abode chosen by her, 
without creating needless expense, 
she was entitled to recover and have 
charged on the farm such reasonable 
sum as the same would cost if she 


were maintained at the homestead; 
and, further, she could not be com- 
pelled to diminish it by any service 
beyond those ‘ordinarily rendered by 


a member of the family. Borst v. 
Crommie, 19 Hun (N.Y.) 209. 
67. Simpson v. Corder, 170 S.W. 


357, 185 Mo.App. 398. 


68.. Hall v. Hall, 283 S.W. 957, 214 
Ky. 596; Dickson v. Field, 46 N.W. 
668, 77 Wis. 439, 9 L:R.A. 587. 


[a] Right to select home.—Under 
a devise of a farm with a provision 
that the devisee should support the 
testator’s wife and keep her at the 
farm home if she desired, the wife 
had the right to select her home. 
Hall v. Hall, 288 S.W. 957, 214 Ky. 
596. 

69. In re Walters’ 
802,089.0 ban boos 

70. In re Walters’ Estate, supra. 


71. Bartlett v. Bartlett, 25 N.H. 
278; Borst v. Crommie, 19 Hun (N. 
Y.) 209; Tope v. Tope, 18 Ohio 520. 


[a] Mlustrations.—(1) Where a 
testator provided that his wife should 
have her support for life from the 
avails of his farm, which he devised 
to his son, and also provided that, if 
she should at any time choose to live 
with any of her daughters, she might 
do so, and the son should support her 
there, and the daughters at the time 
resided in country towns, but one of 
them subsequently removed to a city, 
where the expenses of living were 
much higher, and the wife went to re- 
side with her, the testator’s intention 
was that his widow should be sup- 
ported at his daughters’, where they 
then were, or at some similar place, 
where the expenses of living would 
not be materially increased, and that 
the son was not liable for her support 
in the city beyond the sum it would 
cost to support her in a farming town. 
Bartlett v. Bartlett, 25 N.H. 278. (2) 
Where a testator provided in his will 
that his wife Should have her main- 
tenance off the farm devised to his 
son J, while she lived, that the said 
J should let her have the house while 
she lived, and that he, moreover, 
should furnish her everything for her 
comfort while she lived, and the wid- 
ow refused to occupy the mansion 
house and receive her support on the 


BWstate, ‘47 A. 


farm, but preferred to reside else- 
where, it was the duty of the son to 
pay whatever sum it might be consid- 
ered worth to support her on the 
farm, and no more. Tope v. Tope, 18 
Ohio 520. 


72. Simpson v. Corder, 170 S.W. 
357, 185 Mo.App. 398; Green v. Rath- 
bun, 78 A. 528, 32 R.I. 145. 


{a] Illustration.—Where the tes- 
tator bound his entire residuary es- 
tate, both real and personal, for the 
Support of his incompetent son, and 
the portion thereof consisting of the 
homestead was devised to a daughter, 
who was charged to care for the son 
for life, and after her death to the 
children of another son_ similarly 
charged, the trust showed an inten- 
tion to impose the burden of caring 
for the incompetent on the devisees 
in succession of the homestead, and 
it would be therefore held that the 
incompetent was entitled to support 
there in the absence of any control- 
ling necessity requiring support else- 
where. Greene v. Rathbun, 78 A. 528, 
82 Rie 145. 


73. As condition of devise see su- 
pra §§ 1791, 1805. 


Personal liability for legacy gener- 
ally see infra § 2555. 


74. Getman v. Getman, 136 N.Y.S. 
1064, 151 App.Div. 808; Glatner v. 
Glatner, 133 N.Y.S. 872, 149 App.Div. 
ae Sani v. Nesbit, 72 S.E. 545, 90 


75. South Mahoning Tp. v. 
shall, 21 A. 79, 138 Pa. 570: 


76. Shillito v. Shillito, 
160 Pa. 167. 


Maintenance and support as person- 
al charge in general see infra § 2555. 


77. Nolan v. Donahoe, 152 N.W. 
468, 161 Wis. 22. 


78. See Supra § 2474. 


79. Dodge v. Dodge, 1 Root (Conn.) 
233, 1 Am.D. 40; Clark v. Marlow, 48 
N.E. 359, 149 Ind. 41; Low v. Ramsey, 
122 S.W. 167, 185-Ky. 383, 1385 Am.S.R. 
459; Chew v. Sheldon, 108 N.E. 552, 
214 N.Y. 344, Ann.Cas.1916D 1268. 


[a] Rule applied.—(1) Direction 
to trustees to maintain the testator’s 
home, so long as his wife desired to 


Mar- 


28 A. 637, 
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[§ 2522] (d) Priority. A pecuniary legacy for 
maintenance will ordinarily be given a preference 
over other general pecuniary legacies;*® and a 
charge for maintenance or support, where it is to be- 
ein immediately and continue during life, is to be 
preferred to ordinary legacies on the residue of the 
estate after the expiration of a life interest there- 
in.*t But a specific legacy out of a particular fund 
will be paid from such fund before a pecuniary leg- 
acy for maintenance or education.*®? 


[§ 2523] (e) Right To Control or Interfere with 
Property.®* <A beneficiary, entitled to a charge for 
maintenance, support, or education on land devised 
to others, has no right to control or interfere with the 
property,®4 except to the extent that may be neces- 
sary, on the failure or refusal of the devisees to pro- 
vide support, to subject the land to the purposes of 
support contemplated by the will;8> and, where a 
farm is devised subject to the right of a third person 
to reside on and receive board from the farm, the 
devisee may lease the farm, reserving a portion of 
the house for the third person’s occupancy and with 
a provision for her board.*® 


[§ 2524] (f) Period of Charge. A charge on the 
property’? for maintenance, support, or education 
continues, unless sooner lost,** for such a period as is 


live therein, gave the wife personal 
interest constituting a lien or charge 
on the residence. In re Gabler’s Will, 
251 N.Y.S. 211, 140 Mise. 581. [mod 
257 N.S, 811, 235 App Div. 807 (att 
185 N.B. 719, 261 N.Y. 617) IC ie Ac- 
ceptance of a farm under a will di- 
recting that the testator’s daughter 
be given a home there and rendered 
certain services vests title subject to 
the daughter’s lien. Deckard v. Deck- 
ard, 43 S.W.(2d) 1006, 241 Ky. 329. 


80. Boehrig’s Estate, 16 Pa.Dist. 
46; Bixenstein’s Estate, 6 Pa.Dist. 19. 


lege). 
97 Me. 136. 
840, TO NER oS 4 


246. 


96. 


Arnold, 8 A. 335, 
81. Harris v. Ross, 57 N.C. 413. |lite estate) 
[a] Thus a charge on land for the 91. 


WILLS 


port cut down when legatee left col- 
Me.—Emery v. Swasey, 
N.H.—Richardson v. Bailey, 89 A. 
N.J.—Moore v. Gamble, 
Ont.—Re Latimer, 15 Ont.W.N. 432. 


126 Ga. 740; In re Snyder’s Estate, 261 
N.Y.S. 222, 145 Misc. 476; 
15 R.I. 428 (during 


[§§ 2522-2526 


either expressly or impliedly fixed by the will,*® and 
accordingly it may continue during a life estate,” 
until the beneficiary becomes of age,®+ or during resi- 
dence in a particular house or home.°? 


[§ 2525] (g) Loss of Right to Charge.°*? Where 
it is apparent from the provisions of the will that 
the right to such maintenance and support or educa- 
tion is to be enjoyed only during the existence of, or 
the beneficiary’s compliance with, certain conditions, 
it may be lost by the nonexistence or a violation of 
such conditions, such as by the beneficiary’s remoy- 
ing from a designated house or premises,°* or by not 
remaining under the authority and control of the 
person charged or another,?® or by refusing an offer 
of support at a partieular place.°®® Where, however, 
the right to support is given as an absolute charge on 
the property, without any condition or restriction, it 
is not lost by the beneficiary’s residing elsewhere.®* 
A bequest for education does not take effect as a 
charge where the testator lives until the beneficiary 
becomes a grown man with a family.°® 


[§ 2526] d. Effect of Sale, Encumbrance, or Oth- 
er Disposition of Property Charged—(1) Sale—(a) 
In General. A legacy charged on property will be 
charged on the fund or proceeds resulting in ease of 
its conversion by sale,®® particularly where legacies 


Van Duyne’s 
Stillwell  v. 


N.J.—Van Duyne v. 
Hx rs, 14° N:J.Bqe! “493 
Pease, 4. N.J.Hq. 74. 


Ohio.—Tope v. Tope, 18 Ohio 520. 
Pa.—Steele’s Appeal, 47 Pa. 437. 
Pe rtpnae v. Nesbit, 72 S.E. 545, 


53 A. 992, 


9 N.J.Eq. | 90 S.C. 
Shogeute a v. Mauck, (Ch.App.) 
52 S.W. 689. 
Rogers v. Highnote, 56 S.E. 93, [a] Thus, where a testator be-. 


queathed to his widow for “her sup- 
port and maintenance in sickness and 
in health, and meaning all that shall 
or may be necessary for her comfort 
for and during her natural life,” and 


Loring v. 


maintenance of one who was deaf, 
lame, and helpless, to begin immedi- 
ately, and to continue during the life 
of such beneficiary, is to be preferred 
to legacies of ordinary character 
charged on the residue of the estate 
after the expiration of a life interest 
therein. Harris v. Ross, 57 N.C. 413. 


es Boehrig’s Estate, 17 Pa.Dist. 


83. Right of legatee to possession 
gs pot charged generally see infra § 
554. 


84. Thomas v. Boyd, 13 Ind. 333. 


[a] hus, where the will vests a 
fee simple in the testator’s children, 
with the condition that they support 
his widow and one of his sons during 
life, furnishing them a residence, and 
provides that, on failure of such sup- 
port, etc., the devisees, or either of 
them, might subject the land to the 
payment of any debts necessarily in- 
curred for maintenance, the widow 
had no primary right to control the 


land. Thomas v. Boyd, 13 Ind. 333. 
85. Thomas v. Boyd, supra. 
36. Getman v. Getman, 136 N.Y.S. 
1064, 151 App.Div. 808. 


87. Property charged see supra §§ 
2519, 2520. 
88. See infra § 2525. 
Ky.—Board of Church Exten- 


89. 
sion of Methodist Episcopal Church y. 
Craig, 54 S.W. 18, 21 Ky.L. 1080 (sup- 


Huhlein v. Huhlein, 8 S.W. 260, 
87 Ky. 247, 10 Ky.L. 107; Moore v. 
Gamble, 9 N.J.Eq. 246 (where widow 


only bound to maintain children dur- 


ing their minority while they remain- 
ed subject to her authority and under 
her control as their mother). 


92. Meakin v. Duvall, 43 Md 372;: 


Linzy v. Whitney, 96 N.Y.S. 1075, 110 
App.Div. 462. 


93. Extingnishment of charge of 
ne hat generally see infra §§ 2532- 


94. Meakin v. Duvall, 43 Md. 372; 
Getman v. Getman, 136 N.Y.S. 1064, 
151 App.Div. 808. 


As comtrolling period of mainte. 
nance amd support see supra § 2524. 


Furnishing maintenance or support 
at home as condition of devise see su- 
pra §§ 1791, 1805. 


95. Moore v. Gamble, 9 N.J.Eq. 246. 


Mee Bennett v. Akin, 38 Hun (N.Y.) 


‘[a] Thus, where a testator gave to 
a daughter a support on a farm which 
he left to a son, and after the house 
on the farm burned down the son of- 
fered the daughter a support at one 
or two other places near by until a 
new house could be furnished, she 
had no claim on him on refusing his 
Se Bennett v. Akin, 38 Hun (N.Y.) 


97. Mass.—Conkey v. Everett, 11 
Gray 95. 


For later cases, developments and changes in the law see Annotations, 


subject to this gave all his property, 
amounting in value to about one thou- 
sand dollars, to his son, the widow 
was not obliged to reside with the son 
in the homestead. Conkey v. Everett, 
1i Gray (Mass.) 95. 


AS tix Liverman vy. Carter, 39 


Ne 


99. Ky.—Smith v. Lampton, 8 
aps 69; Yancy v. Holladay, 7 Dana 
eee OL v. Bradbury, 15 Me. 


Minn.—Ness v. Davidson, 48 N.W. 
10, 45 Minn. 424. 


Mo.—Clarke vy. Sinks, 46 S.W. 199, 
144 Mo. 448. 


N.J.—Stewart v. Stewart, 47 A. 633, 
61 N.J.Eq. 25; Horner v. Clements, 11 
A. 465, 18 A. 71, 44 N.J.Eq. 595. 


N.Y.—Sherrer v. Bartlett, 60 N.Y. 
S. 1067, 45 App.Div. 135; Schoon- 
maker v. Van Wyck, 81 Barb. 457. 


N.C.—Cameron v. 
leigh, 36 N.C. 436. 


Pa.—Conard’s Appeal, 33 Pa. 47; 
Com. v. Stauffer, 10 Pa. 350, 51 Am.D. 
489; Styer’s Appeal, 2 Grant 453. 


R.I.—Phillips v. Clark, 29 A. 688, 18 
R.I. 627. 


Bios wee Tk Ve» Kean) 3 (Cane: 


Ont.—Armson v. 
Grant Ch. 138, 


Com’rs of Ra- 


Thompson, 25 


same title and section number. 


§§ 2526-2597] 


are by. the will expressly or impliedly charged on the 
proceeds of the sale of land,! as where a division of 
the proceeds of the sale of land is directed;? and 
whether such proceeds may be applied to general leg- 
acies so that each may be paid in full depends on 
the intention of the testator as determined from the 
provisions of the will and circumstances known to 
But where the “rest of” decedent’s 
estate, consisting of real estate, is clearly directed 
to be sold, and the proceeds disposed of to specific 
legatees, general legacies, for which there is a de- 


the testator.? 


[a] Ilustrations.—(1) The pro- 
ceeds of a sale of realty, on which 
the will charged all legacies, after re- 
imbursement of certain payments by 
one objecting to the executor’s ac- 
count, are applicable to the satisfac- 
tion of general legacies and the bal- 
ance payable to the residuary devisee. 
In re Galvin’s Estate, 266 N.Y.S. 113, 
148 Misc. 546. (2) Where iand devised 
subject to the payment of legacies and 
to a life estate therein is sold at the 
instance of a mortgagee, the money 
remaining after*the payment of the 
mortgage debt will be treated in the 
same manner as if it were the land 
itself, and, if insufficient to pay all, 
the tenant for life and legatees will 
be paid ratably after the value of the 
life estate is ascertained. Armson v. 
Thompson, 25 Grant Ch. (Ont.) 138. 
(3) Where a guardian of an insane 
person sold land which such person 
had devised, for the purpose of rein- 
vestment, the devisee to which the 
proceeds of the sale passed under the 
theory of reconversion on death of 
the ward before reinvestment of the 
proceeds was entitled to payment 
thereof in preference to the payment 
of the general legacies, where the 
amount in the hands of the executor 
was not sufficient for payment of 
both. National Board of Christian 
Women’s Board of Missions of Chris- 
tian Church of the U. S. v. Fry, 239 
S.W. 519, 293 Mo. 399. 


1. JIll.—People v. Upson, 170 N.E. 
COOOL, leo. 


Iowa.—Feddersen v. Matthiesen, 
170 N.W. 385, 185 Iowa 185. 


N.Y.—Matter of Paddock, 80 N.Y.S. 
926, 81 App.Div. 268; Matter of 
James, 30 N.Y.S. 1, 80 Hun 371. 


Pa.—Doyle’s Estate, 28 Pa.Super. 
579; Gruner’s Estate, 29 Pa.Dist. 
1095; Freas’s Estate, 26 Pa.Dist. 824; 
Steel’s Estate, 12 Pa.Co. 492. 


Eng.—Dickin v. Edwards, 4 Hare 
273, 30 Eng.Ch. 273, 67 Reprint 651. 


See Howard v. Evans, 24 App.D.C. 
127 (quere as to intention of testa- 
tor). 


[a] hus, if real estate be direct- 
ed to be sold, and a sum of money giv- 
en from the proceeds, this is not a 
general legacy, and the money must 
be paid from such proceeds, if at all. 
Dickin v. Edwards, 4 Hare 273, 30 
Eng.Ch. 273, 67 Reprint 651; _Hancox 
v. Abbey, 11 Ves. 179, 32 Reprint 1056. 


[a] Walidity—A provision of a 
will that debts of the estate, costs of 
administration, and pecuniary lega- 
cies are to be paid from one half of 
the proceeds of the sale of land is 
valid. People v. Upson, 170 N.E. 276, 
338 Ill. 145. 


2. Gilbert’s Appeal, 85 Pa. 347; 
Hershey’s Estate, 21 Pa.Super. 651; 
Sloan’s Appeal, 2 Del.Co. (Pa.) 484; 
Kemp’s Hstate, 2 Woodw. (Pa.) 428; 
Field v. Peckett, 29 Beav. 568, 54 Re- 
print 748; Bright v. Larcher, 3 De 
G.&J. 148, 60 Eng.Ch. 116, 44 Reprint 
1225. 


3. In re Sargent’s Estate, 214 N. 


WILLS 


tate.* 


Y.S. 479, 215. App.Div. 639 [aff 211 N. 
Y.S. 778, 125 Misc. 498]. 


4 Fisher’s Est., 6 Pa.Dist. 341, 19 
Pa Cos 515: 


_ 5. Purchaser at judicial sale see 
infra § 2528. 


6 U.Si—Morancy v. Quarles, 
F.Cas.No. 9,788, 1 McLean 194. 


Ga.—Cato vy. Gentry, 28 Ga. 327. 


vpn ae oes v. Herrick, 179 I1l.App. 


Ind.—Manifold v. Jones, 20 N.E. 
124, 117 Ind. 212; Chauncey v. Taylor, 
83 Ind. 598; Nash v. Taylor, 83 Ind. 
347; Wilson v. Piper, 77 Ind. 437. 


Iowa.—Henry v. Griffis, 56 N.W. 
670, 89 Iowa 543. 


Ky.—Low v. Ramsey, 122 S.W. 167, 
135 Ky. 333, 185 Am.S.R. 459; Farra 
v. Adams, 12 Bush 515; Worthington 
Vv.. Smith, 53 SSW. 1, 2h ‘Kya 834; 
Proctor Coal Co. v. Beams, 50 S.W. 
533, 20 Ky.L. 19138. 


Md.—Gardenville Permanent Loan 
Assoc. v. Walker, 52 Md. 452; Ogle 
v. Tayloe, 49 Md. 158; Meakin v. Du- 
vall, 43 Md. 372; Donnelly v. Edelen, 
40 Md. 117; Willett v. Carroll, 13 Md. 
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459; Tolson y. Tolson, 10 Gill & J. 
159; Kemp v. McPherson, 7 Harr.&J. 
320; Owings’ Case, 1 Bland 290. 


Mass.—Nudd v. Powers, 136 Mass. 
273; Amherst College v. Smith, 134 
Mass. 543; Taft v. Morse, 4 Mete. 523; 
Swasey v. Little, 7 Pick. 296. 


Miss.—Peebles v. Acker, 12 So. 248, 
70 Miss. 356. 


Mo.—Austin v. Watts & Hughes, 19 


Mo. 293; Bakert v. Bakert, 86 Mo. 
App. 83; Brooks vy. Eskins, 24 Mo. 
App. 296. 


Neb.—Wilson vy. Foss, 89 N.W. 300, 
2 Neb. (Unoff.) 428. 


N.H.—Copp v. Hersey, 31 N.H. 317; 
Pickering v. Pickering, 15 N.H. 281; 
Leavitt v. Wooster, 14 N.H. 550; Vea- 
zey v. Whitehouse, 10 N.H. 409. 


N.J.—Coleman’s Ex’rs v. Howell, 
(Ch.) 16 A. 202; Sinking Fund Com’rs 


v. Woodward, 40 N.J.Eq. 23; Morgan 
v. Titus, 3 N.J.Eq. 201. 
N.Y.—Hoyt v. Hoyt, 85 N.Y. 142 


[aff 17 Hun 192]; Borst v. Crommie, 


19 Hun 209; Emmons v. Cairns, 3 
Barb. 243 [rev 2 Sandf.Ch. 369]; Jen- 
kins v. Freyer, 4 Paige 47. 


N.C.—Patterson v. Patterson, 63 N. 
C. 322; Phillips v. Humphrey, 42 N. 
C. 206. ; 


Ohio.—Nellons v. Truax, 6 Ohio St. 
97; Clyde v. Simpson, 4 Ohio St. 445. 


Pa.—Fessenden’s Estate, 33 A. 135, 
170 Pa. 631; Steele’s Appeal, 47 Pa. 
437; Swoyer’s Appeal, 5 Pa. 377; Mix 
v. Ackla, 7 Watts 316; Ripple v. Rip- 
ple, 1 Rawle 386; Wingett v. Bell, 14 


Pa.Super. 558; Neal v. Torny, 4 Pa. 
IJ. 421. 
R.I.—Dodge v. Hogan, 31 A. 268, 


1059, 19 R.I. 4. : 


Vt.—Warren v. Bronson, 69 A. 655, 
81 Vt. 121; Hodges v. Phelps, 26 A. 


[§ 2527] (b) As against Purchaser.® 
eral rule a charge on land for legacies remains a 
charge on, and is enforceable against, the land in the 
hands of a purchaser or grantee from the devisee,® 
particularly where the purchaser has agreed to pay 
the legacies;* and, as the probate of the will charg- 
ing a legacy on lands devised is constructive notice 
of the len or charge of the legacy,® the lien or charge 
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ficiency in the fund for their payment, cannot come 
in as a charge on the fund of the “rest of” the es- 


As a gen- 


625, 65 Vt. 303; Scott v. Patchin, 54 
Vt. 253; Sumner v. Beebe, 37 Vt. 562. 


Va.—Tabb v. Tabb, 82 Va. 48; Bur- 
well’s Adm’rs v. Fauber, 21 Gratt. (62 
Va.) 446; Graham v. Woodson, 2 Call 
(6 Va.) 249. 


W.Va.—Bird v. Stout, 20 S.E. 852, 
40 W.Va. 43. 


Eng.—Wigg v. Wigg, 1 Atk. 382, 26 
Reprint 244; Howard v. Chaffers, 2 
Dr.&Sm. 236, 62 Reprint 612; Gre- 
Ville v. Browne, 7 H.L.Cas. 689, 11 Re- 
print 275; Colyer v. Finch, 5 H.L.Cas. 
905, 10 Reprint 1159; Braithwaite v. 
Britain, 1 Keen 206, 15 Eng.Ch. 206, 
48 Reprint 285; Newman vy. Kent, 1 
Meriv. 240, 35 Reprint 663. 


Ont.—Collingwood v. Collingwood, 
21 Grant Ch. 102. 


[a] Rule applied.—Where land was 
mortgaged subject to a will requiring 
the devisee to pay an annuity to the 
testator’s wife, she had the same 
right against the purchaser on fore- 
closure as against the devisees, and 
where the purchaser acknowledged 
her rights until the time of her death 
and paid the annuity installments as 
they came due, her guardian was not. 
entitled to have the foreclosure set 
aside or to judgment for the present 
value of future installments, there be- 
ing none, because of her death. Gerke 
v. Citizens’ State Bank of Spencer- 
ye Ohio, 125 N.E. 238, 72 Ind.App. 


[b] Conveyance by devisee of prop- 
erty charged with the payment of 
legacies of decedent cannot defeat a 
claim of legatees until a power of sale 
granted by the will is exercised to pay 
the legatees. In re Mould’s Bstate, 
185 N.Y.S. 250, 113 Misc. 602 [aff 187 
IN. Sanco Olle 


[ec] Pecuniary legacy to infant 
wards, payable when they become of 
age, remains a charge, when paid to 
the guardian before the infants be- 
come of age, on the lands in the hands 
of a purchaser. Cato v. Gentry, 28 Ga. 
327. 


[d] Home for insane person.—- 
Where the testatrix devised a farm 
to her son, subject to a charge re- 
quiring him to provide a home on the 
farm for his insane brother as long as 
he lived, the farm was subject to 
such charge, no matter into whose 
hands it passed. Owings v. Ritter, 
128 A. 765, 148 Md 1273 


fe] Legacy payable after death of 
devisee.—A sale does not discharge 
the lien of a legacy payable after the 
death of the devisee. Sherrer vy. Bart- 
lett, 60 N.Y.S. 1067, 45 App.Div. 135. 


7. Gadd v. Stoner, 71 N.W. 1111, 
113 Mich. 689; In re Bell’s Estate, 93 
Pa.Super. 549. 


8. Manifold v. Jones, 20 N.E. 124, 
117 Ind. 212; Wilson v. Piper, 77 Ind. 
437; Low v. Ramsey, 122 S.W. 167, 
135 Ky. 333, 185 Am.S.R. 459; Bur- 
well’s Adm’rs v. Fauber, 21 Gratt. (62 
Va.) 446. And see cases infra note 9. 


Operation and effect of probate gen- 
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attaches even as against a bona fide purchaser with- 
out actual notice.® But land, purchased will not be 
charged while enough remains in the hands of the 
seller to satisfy the charge,'® and before resort is 
had to the land in the hands of a purchaser the pur- 
chaser may require the legatee to exhaust his rem- 
edies, if any, against the devisee and the personal 
estate of the testator;1! and it has been held that 
a charge of general legacies will not attach to the 
land as against a bona fide purchaser where the 
devise is in fee, with full power of alienation,'? or 
where the charge is personal only on the devise,'® 
or where the sale is made under full power to sel! 
in fee simple;1* and that in the absence of a provi- 
sion to that effect in the contract of sale the pur- 
chaser assumes no personal obligation to pay the leg- 
acies'® and is not bound to see to the application 
of the purchase money to general legatees.1® 


Where several sales have been made, legacies may 
be enforced against the property in the inverse or- 


der of alienation;1*? and, where the lands are in the 


‘hands of purchasers under mortgages executed by 
the devisee, they are liable in the inverse order of 
the dates of the mortgages.18 Where a legacy is a 
charge on the whole estate,!® if the devisee sells the 


eran see supra §§ 1088-1108 in 68 
C.J. 
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186, 28 Reprint 1072. 


[§§ 2527-2528 


estate in parcels, at different times, eavh parcel is 
liable for the whole charge,”° and although one trans- 
feree may have a right of contribution, he cannot 
exonerate his part of the land by paying a pro rata 
proportion of the legacies,?1 nor can a several prom- 
ise of performance of the whole duty be implied.?? 
But a purchaser with notice is hable in the first in- 
stance as against a subsequent purchaser of the same 
land from him without notice.?3 


Where both debts and legacies are charged, a pur- 
chaser from the devisee is not bound to see to the 
application of the purchase money,?* and it is im- 
matérial that the debts have all been paid, leaving 
only the legacies outstanding;*° but in case of a 
mortgage or sale by the devisee, where the circum- 
stances of the transaction afford intrinsic evidence 
that the mortgage or purchase money was not to be 
applied in diseharge of the debts and legacies, the 
land remains liable therefor in the hands of the pur- 
chaser.?® 


[§ 2528] (2) Judicial Sale.27 As a general rule 
a charge on real estate for legacies attaches to the 
land in the hands of a purchaser at a judicial sale,?§ 
such as at a sheriff’s sale.2® The rule has been stat- 


‘cels of land in the inverse order of 
alienation. Mallery v. Facer, 74 N.E. 


9. 
36. 


Mass.—Amherst College vy. 
134 Mass. 543. 


N.J.—Coleman’s Ex’rs v. 
(Ch: 16 A. 1202. 


Ohio.—Nellons v. Truax, 6 Ohio St. 


Ind.—Reynolds vy. Bond, 83 Ind. 
Smith, 


Howell, 


97 
Vt.—Evans v. Sowles, 51 Vt. 177. 


{a] Effect of executor’s report. 
A purchaser of land from a devisee 
thereof cannot claim that he was an 
innocent purchaser, aS against a 
legatee seeking to enforce a charge 
of his legacy upon such land, merely 
because the executors’ report showed 
that the executors had charged them- 
selves with the amount of the legacy 
as having been paid to them. Reyn- 
olds v. Bond, 83 Ind. 36. 

10. Dodge v. Manning, 11 Paige 334 
[aff 1 N.Y. 298, 4 How.Pr. 365, How. 
A.Cas. 794]. 


11. Kelsey v. Western, 2 N.Y. 500; 
Dodge v. Manning, 1 N.Y. 298, 4 How. 


Pr. 365, How.A.Cas. 794; Glan v. 
Fisher, 6 Johns.Ch. (N.Y.) 33, 10 Am. 
D. 310. 


12. Currier v. Harl, 13 Me. 
Alther v. Barroll, 22 Md. 500. 


13. Pringle v. Marshall, 25 A. 629, 
152 Pa. 603; Waddell vy. Waddell, 47 
SBD) Oo. ©., O00. 


14. Cal.—Woods v. Long, 
415, 44 Cal.App. 185. 


Miss.—Turner v. Turner, 
G15. 


Mo.—Drumbheler v. Haff, 23 Mo.App. 
161. 


N.Y.—Bradford v. Mogk, 8 N.Y.S. 
709, 55 Hun 482. 


Ohio.—Huey v. Thomas, 23 Ohio St. 
645. But see Elstner v. Fife, 32 Ohio 
St. 358 (where purchase money had 
not been paid nor the conveyance 
made when legacies were due, they 
were an equitable charge on the land). 


Eng.—Smith vy. Guyon, 1 Bro.Ch. 
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57 Miss. 


[a] Thus land sold by the devisee 
and executor in pursuance of a power 
conferred on him by the will to sell, 
“in order to obtain money to pay the 
above legacies or for any other pur- 
pose he may think advantageous to 
himself,’ is not subject in the hands 
of his vendees to a charge for the 


legacies, Turner vy. Turner, 57 Miss. 
775. 
[b] Remedy of legatee.—If a pe- 


cuniary legatee, by reason of a con- 
veyance of land by the residuary lega- 
tees, or his conduct with relation to 
the conveyance, has suffered loss of 
his legacy, owing to the failure of the 
administrator to sell such land at ad- 
ministration sale, he must seek re- 
dress against the administrator per- 
sonally, or by action on his bond, and 
cannot claim any title to the land so 
conveyed. Wood v. Long, 186 P. 415, 
44 Cal.App. 185. 


15. Houck v. Herrick, 179 I11]1.App. 
Ae Pickering vy. Pickering, 15 N.H. 

16. Alther v. Barroll, 22 Md. 500; 
Andrews vy. Sparhawk, 13 Pick. 
(Mass.) 393; Drumheler vy. Haff, 23 
Mo.App. 161. 


17. Mallery v. Facer, 74 N.E. 487, 
USL MNEY. LO ie we Ss. Vin Cannoli, 22 
N.E. 1054, 117 N.Y. 288; Hopkins v. 
Wolley, 81 N.Y. 77; Rogers v. Smith, 
Nil ON Nes: Lo02n UD) VADPADIVe Lae att 
70 N.B. 1108, 177 N.Y. 588]; Wieting 
v. Bellinger, 3 N.Y.S. 361, 50 Hun 324; 
Jenkins v. Freyer, 4 Paige (N.Y.) 47; 
Fessenden’s Estate, 33 A. 135, 170 Pa. 
631; Becker v. Kehr, 49 Pa. 223; In 
re Cowden’s Hstate, 1 Pa. 267. 


[a] Whus, where legacies are a 
charge on the real estate of the testa- 
tor in the hands of purchasers from 
his executor who has applied the pro- 
ceeds to his own use and has become 
insolvent, a judgment is fundamental- 
ly wrong which provides for contribu- 
tion among the several purchasers of 
the different parcels of land pro rata, 
without any regard to the time when 
they purchased the several parcels 
of land, and the lien of the legacies 
should be enforced on the various par- 


487, 181 N.Y. 567, mem. 


18. Wieting v. Billinger, 3 N.Y.S. 
361, 50 Hun 324. 


19. See supra § 2482. 


20. Pickering v. Pickering, 15 N. 
H. 281. 


21. Pickering v. Pickering, supra. 
22. Pickering v. Pickering, supra. 
23. Aston v. Galloway, 38 N.C. 126. 
24. Johnson v. Kennett, 3 Myl.& 


K. 624, 10 Hng.Ch. 624, 40 Reprint 238. 


[a] Charge of annuities.—The fact 
that annuities are charged with the 
debts does not vary the rule. There 
is no difference in this respect be- 
tween an annuity and a legacy. Page 
v. Adam, 4 Beav. 269, 49 Reprint 342. 


25. Rogers v. Skillicorne, Ambl. 
188, 27 Reprint 127; Hlliot v. Merry- 
man, Barn.Ch. 78, 27 Reprint 562; 
Williamson v. Curtis, 3 Bro.Ch. 96, 29 
Reprint 430; Dolton v. Hewen, 6 
Madd. 9, 56 Reprint 992; Johnson v. 
Kennett, 3 Myl.&K. 624, 10 Eng.Ch. 
624, 40 Reprint 238; Jenkins v. Hiles, 
6 Ves.Jr. 646, 31 Reprint 1238. 


2s. Watkins v. Cheek, 2 Sim.&St. 
199, 1 Eng.Ch. 199, 57 Reprint 3241. 


27. Judicial sales generally see Ju- 
dicial Sales 35 C.J. p 1. 


28. Conn.—Bissell vy. Bissell, 24 
Conn. 241 (foreclosure of mortgage). 


Md.—Ogle v. Tayloe, 49 Md. 158. 


N.Y.—Dodge vy. Manning,. 1 N.Y. 
298, 4 Htoow.Pr. 365, How.A.Cas. 794 
[aff 11 Paige 334]; Harris v. Fly, 7 
Falge 421; Hallett v. Hallett, 2 Paige 


Pa.—McCredy’s. Appeal, 47 Pa. 442; 
DEB O Le Appeal, 11 A. 567, 8 Pa.Cas. 


R.I.—Bourne v. Hall, 
(sale by administrator). 


* 29. Donnelly yv. Edelen, 40 Md. 117; 
Lloyd y. Conover, 25 N.J.Law 47; 


Harris v. Fly, 7 Paige (N.Y.) 421. 
[a] Thus, where land is devised 
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For later cases, developments and changes in the law see Annotations, same title and section number, 
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ed, however, that where land charged with pecuniary 
legacies is sold at a sheriff’s sale under a judgment 
against the devisee, the legacies are payable out of 
the proceeds of the sale,*° and the lien of the legacies 
is discharged by the sale*! unless the legacies. were 
intended to be of a continuing indeterminate na- 
ture*? or the land had been conveyed by the devisee, 
subject to the charge, prior to the sale on a judg- 
ment obtained against him,?* or unless the sale was 
made expressly subject to the demand of the lega- 
tee.>4 


[§ 2529] (3) Encumbrances.** A legatee with- 
out knowledge and approval is not estopped from 
claiming his legacy as a charge on real estate devised 
as against subsequent encumbrancers charged with 
notice of the facts.*° 


Mortgage by the devisee is inferior to the lien of 
legacies charged on the land,** unless the legatees 
have joined in the mortgage containing the usual 
covenants of warranty and quiet enjoyment.’®® But 
it has been held that the charge of a legacy on two 
estates, mortgaged to separate mortgagees, may, in 
equity, be paid out of the surplus of the proceeds 
of sale of one of the estates.®® 


[§ 2530] (4) Condemnation.4° Where land is 


charged with a legacy, and is taken]! 601, 18 Misc. 633. 
and sold on execution,upon a judg- 
ment at law recovered against the 


devisee by the legatee, the sheriff’s DORE SR ALN, 
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R.I.—Dodge v. Hogan, 


Eng.—Colyer v. Finch, 5 H.L.Cas. 
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regularly condemned for public purposes at a time 
when the legal title is in the executors and trustees 
of a testator, who are made parties, and to whom 
the compensation is paid, such land is released from 
hability for a legacy which ts made by the testator 
a charge on his estate generally. But money paid, 
on condemnation, for damages to real estate to the 
executors of the owner is the proceeds of real estate, 
and not the income, and is subject to a charge on real 
estate for the payment of a legacy.*? 


[§ 2531] (5) Partition.t? Partition of the land 
charged among the devisees does not deprive a leg- 
atee of the right to enforce his legacy against the 
land,** even though he consents thereto,*® except as 
against purchasers in good faith, for value and with- 
out notice.*® And, where a testator created a charge 
on his real estate for the payment of a legacy to 
his widow, a subsequent partition of the land among 
claimants thereof, including the widow, does not di- 
vest the widow’s right to the legacy as a charge on 
the different shares set off to the testator’s chil- 
dren.** 

[§ 2532] e. Extinguishment of Charge*S—(1) In 
General. The charge or lien of a legacy on land or 
other property may be extinguished or lost by aban- 
donment of the benefits of the legacy,?® by estop- 


43. Partition generally see Parti- 
tione4 TC. se Wale le 


44. Arrington v. Arrington, 19 S.E. 
351, 114 N.C. 151; Wetherbee v. Chase, 


31 A. 268, 


deed conveys to the purchaser only 
defendant’s title at the entry of the 
judgment, and subject to all encum- 
brances created by him up to that 
time, and the purchaser under such 
judgment can have no protection from 
the lien of the legacy. Lloyd vy. Con- 
over, 25 N.J.Law 47. 


Sale and conveyance by sheriff gen- 
erally see Sheriffs and Constables § 
T62.. - 

30. Porter v. Jackson, 95 End. ah 
48 Am.R. 704; Pryer v. Mark, 19 
8055, 129) sPas 529; 
baugh, 16 Serg.&R. (Pay 410+ In=re 
Tower’s Appropriation, 9 Watts & 8S. 
(Pa.) 103, 42 Am.D. 319; Wood’s Ap- 
peal, 11 A. 312, 7 ba.Cas: "193. And see 
eases infra note 31. 


31. In re Washburn’s Estate, 40 
A. 979, 187 Pa. 162; Pryer v. Mark, 
19 A. 895, 129 Pa. 529: Wood’s Ap- 
peal, 7 Pa.Cas. 193, 11 A. 312; Wash- 
burn’s Estate, 8 Kulp (Pa.) 192. 


32. In re Walter’s Estate, 47 A. 
862, 197 Pa. 555 [rev 11 Pa.Super. 
3031; In re Washburn’s Hstate, 40 A. 
979, 187 Pa. 162; Schnure’s Appeal, 70 
Pa. 400; Dewart’s Appeal, 43-Pa. 325; 
Newman’s Appeal, 35 Pa. 339; In re 
Cowden’s Hstate, 1 Pa. 267; Lake’s 
Estate, 2 Del.Co. (Pa.) 12. 

33. In re Hammond’s Estate, 46 A. 
935,009) Pas yll go: 

34. Barnet v. Washebaugh, 16 Serg. 
&R. (Pa.) 410. ; 

35. Mortgages generally see Mort- 
gages 41 C.J. p 218. 

36. Egan v. Siegel, 233 N.W. 569, 
203 Wis. 119. 

37. Ala.—American Mortg. Co. v. 
Boyd, 9 So. 166, 92 Ala. 139. 

Ky.—Nesbit v. Wood, 56 S.W. 714, 
Ape BENNO NIUE 


N.Y.—Conkling v. Weatherwax, 65 
N.E. 855, 173 N.Y. 43, 8 Prob.Rep.Ann. 
424; Hutchins v. Hutchins, 42 N.Y.S. 


169 C. J.—76] 


Barnet v. W: Bale? 


905, 10 Reprint, 1159. 


[a] Rule applied.—Where a tes- 
tator by his will directs that certain 
legacies shall be payable by the exec- 
utor out of a farm, that such farm 
shall pass to a residuary devisee aft- 
er payment of such legacies, and that 
the farm shall not be sold during the 
life ef the widow without her con- 
sent, and the devisee, during such life 
and after the recording of the will, 
executes a mortgage on the farm, 
equity will not give the mortgagee a 
lien prior to that of the lien of the 
legacies because of a failure of the 
legatees to proceed against the devi- 
see on his personal liability, where it 
is not shown that the legatees had 
notice of the mortgage, that the mert- 


gagee requested them to proceed 
against the devisee, and that the 
mortgagee suffered actual damages 


which could have been avoided by 
timely proceedings against the devi- 
see. Conkling v. Weatherwax, 65 N. 
B6855;5 LTSENGY 3-43; 


38. Dodge v. Hogan, 31 A. 268, 1059, 
LOPRALS 4. 


39. Ex p. Hartley, 1 Deac. 288, 38 
By. Cy 63:93 

[a] Thus, where a legacy is charg- 
ed generally on two estates, which are 
mortgaged by the devisee to separate 
mortgagees, a court of equity will 
in the imterest of one of the mortga- 
gees throw the whole burden of the 
charge upon the surplus arising on 
sale of the other property. Ex p 
Hartley, 1 Deac. 288, 38 E.C.L. 639. 


40. Condemnation generally see 
Eminent Domain 20 C.J. p 501. 

41. Ohio River Co. y. Fisher, 115 
F. 929, 53 C.C.A. 411. 

42. Matter of Levy, 83 N.Y.S. 647, 
41 Misc. 68, 3 Mills Surr. 573 [aff 89 
N.Y.S. 1109, 97 App.Div. 6380]. 

Principal or income as subject to 
charge generally see supra § 2483. 


57 Vt. 347. 


{a] Thus, where the devisees di- 
vide the estate solely among them- 
selves, ignoring the rights of legatees 
to whom money had been willed, and 
who were minors and unrepresented, 
equity may charge the legacy on the 
land, on the ground of fraud. Wether- 
bee v. Chase, 57 Vt. 347. 


45. Roberts v. Burwell, 78 So. 357, 
117 Miss. 451. 


[a] Thus where a will required the 
devisees to deliver a bale of cotton 
to the widow annually, a contention 
that by consenting to partition she 
waived any lien or right not specifi- 
cally preserved is without merit. 
Roberts v. Burwell, 78 So. 357, 117 
Miss. 451. 


46. Arrington v. Arrington, 19 S. 
Ee Sly DLANE Cad 5ds 


Charge of legacy as against pur- 
chaser generally see supra § 2527. 


47. Chauncey v. Taylor, 83 Ind. 
598; Nash v. Taylor, 83 Ind. 347. 


48. Cross references: 
Discharge by judicial sale see supra 
§ 2528. 


Duration and termination of testa- 
mentary trust see supra §§ 1964, 
1965. 


Effect of sale, encumbrance, or other 
disposition of property see supra §$§ 
2526-2531. 


Loss of right to charge for main- 
tenance, support, or education see 
supra § 2525. 


49. Moore vy. CO: 
246; Clark’s HBstate, 25 Pa.Dist. O86. 


{a] Thus, where the widow is 
charged with the support and educa- 
tion of the children, a daughter by 
marrying voluntarily’ withdraws from 
the mother’s family and accepts the 
protection and support of her husband 
in preference to that offered by the 


9 N.J.Eq 
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pel®® or waiver of the charge,®! or by the nonhappen- 
ing of a contingeney®? or the nonperformance of a 
condition®® on whieh the legaey depends, or by loss 
of the property on whieh the charge exists.°* But 
such a charge will not be divested by the failure of 
the legatee to present his claim to the devisee’s ad- 
ministrator within the time required by a rule of 
the probate court, and its decree barring claims not 
presented pursuant to the statute,°® or by the lega- 
tee, having a paramount title, joining in a convey- 
ance by the devisee and other owners,°® or by the 
legatee joining with other parties in interest in a 
lease of the realty charged or a part thereof,°* al- 
though it may estop him from contesting the lease.°* 
The residue of the estate cannot be relieved from 
liability of a testamentary trust imposed on the en- 
tire estate without a court order or consent by the 
beneficiaries to the appropriation of property to the 
satisfaction of the trust,°® and this rule applies not- 
withstanding the beneficiaries regularly receive pay- 
ments directed without actual knowledge of earmark- 
ing of securities by executors to satisfy the trust 
imposed on the entire estate as they are under no 
duty to investigate the doings of the executors.®° 


Appropriation of property. An appropriation of 


will, and thereby abandons the sup- 


port she might otherwise claim. 
Moore v. Gamble, 9 N.J.Eq. 246. 55. 
[b] Acts not amounting to aban- 56. 
donment.—Clark’s Est., 25 Pa.Dist. See 
986. ae 
50. In re Jarvis’ Estate, 180 N.Y. ‘ 2 
$. 324, 110 Mise. 5. 335, 264 Pa. 71. 
[a] Illustration.—W here an execu- 58. 
tor was given the right by will to 59. 


appropriate securities for a deferred 
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v. Vincent, 35 S.B. 636, 111 Ga. 822; 
Ezell v. Head, 27 S.E..720, 99 Ga. 560. 


Quick v. Quick, 1 N.J.Eq. 4. 
Thompson y. Thompson, 7 Pa. 


In re Johnston’s Hstate, 107 A. 
In re Johnston’s Estate, supra. 


In re Kinnear’s Estate, 267 N. 
Y.S. 61, 148 Misc. 892. 


i 


ca 
x 


property by exeeutors for the payment of legacies, 
which later proves insufficient to meet the legacies 
does not satisfy the lien thereof,®! particularly where 
such appropriation has been made without the as- 
sent of the legatee or an order of court.®? 


Act of devisee. A legacy charged on real estate 
cannot be divested by any act of the devisee®*® ex- 
cept by payment®* or purchase®® of the legacy; it 
cannot be divested by the devisee’s nonacceptance of 
the devise®® or by his assignment for the benefit of 
creditors, even under an order of court authorizing 
the sale of the property.®7 Where the will charges 
land devised with certain annuities and legacies, a 
provision that the devisee may release himself from 
payment of the annuities by surrendering the land 
to the annuitants releases the devisee only from his 
personal liability to the annuitants, and does not 
discharge the land from the legacies.°§ 


[§ 2533] (2) Payment. The lien of a charge of 
a legacy on land is, of course, discharged by pay- 
ment thereof in accordance with the terms of the 
will®® to the legatee or to a person authorized to 
receive payment,’® or a valid tender of pay- 


Ind.—Manifold vy. 
124, 117 Ind. 212: 


Iowa.—Ford v. Krambeer, 61 N.W. 
174, 92 Iowa 521. 


N.H.—Richardson v. Bailey, 89 A. 
840, 77 N.H. 184. 


N.J.—Wallington v. Taylor, 1 N.J. 
Eq. 314. 


N.Y.—People’s Trust Co. v. Flynn, 
80 N.E. 1098, 188 N.Y. 385; Matter of 
Wagman, 143 N.Y.S. 408, 81 Mise. 469; 


Jones, 20 N.E. 


[§§ 2589-2533 


legacy, a legatee having requested the 
appropriation of securities with 
knowledge of the purchase of certain 
bonds, which were not legal invest- 
ments, never by any act raising even 
a doubt until long after the setting 
up of the fund, when she refused to 
approve or disapprove, she was not 
later in a position to look to the re- 
siduary estate to make up a deficiency 
created by a decline in the value of 
the bonds. In re Jarvis’ Hstate, 180 
N.Y.S. 324, 110 Misc. 5. 


51. Loring v. Wilson, 54 N.E. 502, 
174 Mass. 132, 5 Prob.Rep.Ann. 31. 


[a] Construction of waiver as to 
eertain chattels included in a trust 
not exempted thereby. Loring v. 
Wilson, 54 N.E. 502, 174 Mass. 132, 
5 Prob.Rep.Ann. 31. 


52. Hoffman Co. v. Title Guaranty 
& Surety Co., 99 A: 468, 255 Pa. 106. 


53. Lambden v. West, 44 A. 797, 7 
Del.Ch. 266. See Feddersen v. Mat- 
thiesen, 170 N.W. 385, 185 Iowa 183 
(holding that where a son was grant- 
ed use of real estate on condition of 
his assuming certain burdens and 
also one thousand dollars out of the 
proceeds of its sale, to be made upon 
consent of other heirs to price, the 
fact that he himself failed to make 
such sale, did not cause him to lose 
his right to the bequest). 


Failure of condition as affecting 
legacy generally see supra § 2270. 

54 Ezell v. Head, 27 S.E. 720, 99 
Ga, 560. 

[a] Where bequest is made charge 


en slaves of the testator the bequest 
fails on their emancipation. Jarrell 


60. In re Kinnear’s Estate, supra. 


61. Merritt v. Merritt, 21 A. 128, 
48 N.J.Eq. 1 [aff 30 A. 429, 51 N.J.Eq. 
638]; Collin v. Wilcox, 20 N.Y.S. 199, 
65 Hun 368. 


6@. Sherman v. Jerome, 
577, 120 U.S. 319, 30 L.Ed. 


fa] Thus a written instrument, 
made by the executors, setting aside 
an overdue bond and mortgage to be 
held by them in trust to meet a cer- 
tain legacy, without the consent of 
the legatees or an order of court, does 
not amount to an irrevocable act 
transmuting the property. Sherman 
v. Jerome, 7 S.Ct. 577, 120 U.S. 319, 30 


eS. Ou 
80. 


L.Ed. 680. 


63. Neikirk v. 
759; 261" Pay 571, 


64 See infra § 2538. 


65. Powell v. Murray, 2 Edw. (N. 
Y.) 686 [aff 10 Paige 256]. 


[a] Walidit: of purchase.—The 
devisee of land charged with the pay- 
ment of a legacy is not so far trustee 
of the legatee as to prevent him from 
purchasing such legacy at a profit, 
and such a contract will not be set 
aside, particularly where it has been 
acquiesced in for some years by the 


Lamaster, 104 A. 


legatee. Powell v. Murray, 2 Edw. 
(N.Y.) 686 [aff 10 Paige 256]. 

66. See infra § 2540. 

67. Neikirk v. Lamaster, 104 A. 


759, 261 Pa. 571: 
68. Hodges v. Phelps, 26 A. 625, 
65 Vt. 308. i 


69. Ark.—Williams y. Nichol, 1 S. 
W. 248, 47 Ark. 254. 


Blakely v. Calder, 18 How.Pr. 476 [aff 
L5aN.Y. 617]. 


Pa.—Wilson’s Appeal, 41 Pa.St. 94; 
Dewitt v. Eldred, 4 Watts & S: 414; 
Cassell v. Cooke, 8 Serg.&R. 268, 11 
Am.D. 610; In re Glesenkamp’s Es- 
tate, 32 Pittsb.Leg.J.N.S. 5. 


Payment generally see Payment 48 
Core peS Ut: 


Pro rata payment or several prom- 
ise by one of severai grantees see su- 
pra § 2527. 


70. Williams v. Nichols, 1 S.W. 243, 
47 Ark. 254; Manifold v. Jones, 20 N. 
E. 124, 117 Ind. 212; Grode v. Van 
Valen, 25 N.J.Eq. 95. And see cases 
supra note 69. 


[a] Legacy to estate—Where a 
testator devises land charged with 
the payment by the devisee of a sum 
of money to the estate, and the devi- 
see, as executor of the will, charges 
himself with the sum to be paid by 
him, the charge on the land will be 
regarded as paid and extinguished as 
to subsequent good-faith purchasers. 
Manifold v. Jones, 20 N.E. 124, 117 
Ind, 212. 


[b] Payment to executor.—A devi- 
see cannot relive his land from the 
charge of a legacy by paying the 
amount of the legacy to the executor 
where it was the testator’s clear in- 
tention that the charge should be a 
subsisting and continuing security for 
the payment of such legacies and in- 


terest. Grode vy. Van Valen, 25 N.J. 
Eq. 95. 
[ec] Payment to trustee.—Payment 


of a legacy by a devisee of land on 
which such legacy is charged, to the 


For later cases, developments and changes in the law see Annotations, same title and section number, 


\ 
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ment;"* and a receipt given by the legatee, although 
not under seal, is admissible in proof of payment.’? 


Presumption of payment. The lien or charge of 
a legacy will also be discharged as by payment, 
where, in accordance with the general rules,** there 
has been a lapse of time for the common-law or stat- 
utory period, and under such circumstances, as to 
raise a presumption of payment of the legacy;*4 but 
not where the lapse. of time has been under circum- 
stances or conditions insufficient to raise a presump- 
tion of payment,*® as where the devisee has con- 
tinued to pay the legacy,’® and there has been no 
denial or repudiation of the trust or charge.7? 
Where the will expressly charges legacies on prop- 
erty “until paid” the legacies remain a lien until 
actual payment has been made,‘® and if it is shown 
that the legacies have never been paid, any presump- 
tion of payment arising from lapse of time is there- 
by rebutted.7® 


Security from legatee.°° Where the legatee is en- 
titled to absolute payment of the legacy, the devisee 
cannot demand security before making such pay- 
ment;*? but he may demand security before pay- 
ing to a legatee a legacy in which another has an 
interest,°? and a court may require security from a 
legatee of a pecuniary legacy the income of which 


trustee appointed by the will, is no 
defense to an action by the legatee to 
enforce the legacy, when made after 


737. 
[b] 
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Rebuttal.—(1) This presump- 
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is subject to payment of charges.’ 


Payment into court. Under a statute permitting 
payment into court for the purpose of discharging 
real estate from the hen of legacies, a devisee may 
pay the legatee so much of the legacy as he admits 
to be due, and, by paying into the probate court so 
much thereof as is in dispute, have a decree entered 
discharging his land from the lien.84 Where it is 
not known whether a legatee is living at the time 
of a sale of land upon which the legacy is a charge, 
and the sale is made subject thereto, upon the amount 
of the legacy together with interest thereon to the 
date of sale being paid into court for the benefit of 
the legatee a decree will pass discharging the land 
from such charge.*® 


Petition for discharge. Under a statute permit- 
tmg the hen of a legacy to be discharged by the 
probate court, on petition therefor, where there has 
been payment or presumption of payment, a peti- 
tion for such discharge can be granted only where 
the petition shows payment of the legacy or such 
circumstances as give rise to a presumption of pay- 
ment.°° 


[§ 2534] (3) Release.87 The lien may also be 
discharged by a release,** even though the legacy 
is expressly charged on land devised to the person 


ey and the whereabouts of the legatee, 
if living, were unknown. Re Gal- 
lagher, 3 Ont.W.N. 1302, 22 Ont.W.R. 


13 Pa.Dist.&Co. 


action brought, and invested by the 
trustee, unless such investment is a 
safe one, made in the manner requir- 
ed by the will. Williams v. Nichol, 
1 S.W. 243, 47 Ark. 254. 


71. Pickering v. Pickering, 15 N. 
H. 281; Beck v. Bailey, 168 N.E. 220, 
32 Ohio App. 428. 


[a] Rule applied.—Where the will 
gave the testator’s property to his 
widow for life and after her death to 
his two sons, with a proviso that with- 
in one year after death of himself and 
wife the sons should pay certain lega- 
cies to a daughter and grandchildren, 
the sons’ title to the real estate be- 
came secure by an offer to pay money 
within a reasonable time and before 
the year expired, for the benefit of 
minor grandchildren and the daugh- 
ter’s estate. Beck v. Bailey, 168 N.E. 
220, 32 Ohio App. 428. Acceptance of 
legacies or devises burdened with 
conditions generally see supra § 2164. 


[b] Offer of support by a devisee 
who had parted with his title and was 
not liable is insufficient to discharge 
a lien for maintenance. Pickering v. 
Pickering, 15 N.H. 281. 

Tender generally see Tender 62 C. 
Je p: 651. 

72. Cassell v. Cooke, 
(Pa.) 268, 11 Am.D. 610. 

73. See Payment §§ 198-213. 

74. Andrews v. Sparhawk, 13 Pick. 
(Mass.) 393; In re Stephenson’s Es- 


tate, 100 A. 985, 256 Pa. 487; In re 
Hammond’s Estate, 46 A. 935, 197 Pa. 


8 Serg.&R. 


119; Meek’s Estate, 29 A. 41, 161 Pa. 
360; Bell’s Appeal, 15 A. 863, 122 Pa. 
486; Parker’s Estate, 2 Pa.Dist. 101, 


12 Pa.Co. 436; In re Stark’s Estate, 22 
Pa.Co. 75- 


[a] Thus payment of a legacy 
charged on land will be presumed at 
the expiration of twenty-one years, 
if no demand for payment was made 
for the statutory period after the leg- 
acy became payable. In re Stephen- 
son’s Estate, 100 A. 985, 256 Pa. 487; 


tion of payment may be rebutted. In 
re Wolfer’s Estate, 43 A. 392, 192 Pa. 
63. 1 (2) Acknowledgment of debt to 
rebut presumption must be made by 
the owner of the premises on which 
the legacy is sought to be charged. 
In re Stark’s Estate, 22 Pa.Co. 75. 


Lapse of time as laches see infra 
§ 2548. 


75. Williams v. Williams, 52 N.W. 
429, 82 Wis. 393. 


76. Fessenden’s Estate, 33 A. 135, 
170 Pa. 6381. 


77. Williams vy. Williams, 52 N.W. 
429, 82 Wis. 393. 


78. In re Wolfer’s Estate, 43 A. 
392, 192 Pa. 63. 


79. Inre Wolfer’s Estate, supra. 


80. Taking security as affecting 
charge see infra § 2536. 


81. Fisher v. Redsecker, 
113. 


82. Daly v. Wilkie, 111 Ill. 382. 


{a] Thus, where a testator devised 
certain land to his son charged with 
a legacy to his daughter, who was 
insolvent, and charged the devise and 
legacy with the payment of a legacy 
to his widow, the daughter could not 
compel the son to pay her her legacy 
without giving him a bond, with good 
security, to indemnify him against 
liability for her share of the legacy 
to the widow. Daly v. Wilkie, 111 Ill. 
382. 


83. Summit Trust Co. v. Tomkins, 
143 A. 724, 103 N.J.Eq. 498. 


84. Robinson’s WHst., 15 Pa.Dist. 
453, 35 Pa.Co. 81. 


85. Re Gallagher, 3 Ont.W.N. 1302, 
22 Ont.W.R. 226, 3 Dom.L.R. 729. 


[a] Out of fund or esvate.—Where, 
upon the payment into court, on the 
sale of land charged with the pay- 
ment of a legacy, of the amount there- 
of, costs will be deducted therefrom 
where no claim was made to the mon- 


19 Pa. 


226, 3 Dom.L.R. 729. 


86. Lightcap v. Swan, 13 Pa.Dist. 
&Co. 737. 


87. Bclease generally see Release 
53 C.J. p 1191. 


88. U.S.—Dickinson v. Worthing- 
ton, 10 F. 860, 4 Hughes 430. 


Ind.—Bunnell v. Bunnell, 
163. 


Md.—Smith v. Smith, 7 Md. 55. 


N.J.—Grode v. Van Valen, 25 N.J. 
ue. one Terhune v. Colton, 10 N.J. 
oq. 3 , 


N.Y.—Blakely v. Calder, 13 How.Pr. 
476 {aff 15 N.Y. 617]. 


Pa.—Hellman v. Hellman, 4 Rawle 
440; Wistar’s Estate, 13 Phila. 266. 


[a] Statements held not to con- 
stitute release.—(1) A charge on a 
farm of a legacy of ‘one-third of all 
the wheat and corn” the devisee may 
raise thereon and “as much hay and 
firewood” as the legatee “may want 
for her own use,” is not released by a 
declaration by the legatee that she 
“got her bread, corn, cow pasture, 
and apples from the farm, and that 
is all she asked for.’”’ Smith y. Smith, 
7 Md. 55. (2) Where a testator be- 
queathed money in trust, to be in- 
vested for the use of the beneficiary 
for life, and on her death for others, 
declaring the money to be, until paid, 
a charge on the lands devised by him, 
and not expressly authorizing any one 
to give an acquittance for the mon- 
ey, a paper containing a mere state- 
ment by the beneficiary that the mon- 
ey had been invested to her satisfac- 
tion, and that she released the lands 
and the trustee from all liability 
therefor, was not a release. Dickin- 
son v. Worthington, 10 F. 860, 4 
Hughes 430. 


[b] By marriage setitlement.—A 
lien on land for the payment of a 
legacy is not released by a marriage 
settlement, unless the tenor of the 
instrument shows such an intention. 


73 Ind. 
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charged with its payment,®® provided the release is 
cnade by one having authority.®° A release of a por- 
tion of the property does not apply to other proper- 
ty charged,®! and it has been held that a release by 
a legatee of a portion of the property charged with 
payment of the legacy, without having actual knowl- 
edge of the existence of other subsequent encum- 
brances on the property, does not deprive him of 
his priority of lien on the unreleased property.°? A 
release merely for the purpose of a sale does not es- 
top the legatee from showing that the legacy had 
not been paid.°® A release given to ene who has 
no interest in the land is of no effect.®* 


By decree. A charge for a legacy may be released 
by the decree of a court having jurisdiction in a 
suit or proceeding in which the legatee or his per- 
sonal representative is a party.®°® <A decree ratify- 
ing the payment of legacies releases the legatees 
who hold the legacies from a charge for a general 
lien for an annuity,®® but does not affect such lien 
on the balance of the estate turned over by the ex- 
ecutors to themselves as trustees.°* 


[§ 2535] (4) Merger.°® Where the estate which 
is subject to the charge of a legacy descends to the 
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legatee or becomes vested in him by conveyance or 
otherwise, the lien is extinguished by reason of the 
union of the charge and the estate in the same per- 
son.°® But this rule does not apply where the 
charge and the estate acquired are not coextensive 
and commensurate,! or where no beneficial interest 
passes to the legatee;? and it has been held that 
where the legatee acquires only a partial interest 
or estate there is only a partial extinguishment.* 
So, also, where unequal legatees acquire the legal 
title to the land by inheritance from the devisee, the 
lien of legacies does not merge with the legal title 
so acquired or become extinguished, but must be kept 
alive to be adjusted on equitable principles.* 


[§ 2536] (5) Taking Note, Bond, or Other Se- 
curity. The len of a charge for legacies on real 
estate is not lost by the legatee taking a promissory 
note® or other security® for payment of the legacy, 
unless such was the intention of the parties.‘ But 
it has been held that where a legacy to a feme sole 
is charged on land and she marries, and her hus- 
band takes a bond for it from the devisee to him- 
self, the charge is thereby extinguished,® and that 
where an executor, who is also a legatee, purchases 
and sets aside securities for his legacy, he cannot 


Terhune y. Colton, 10 N.J.Eq. 21. 


[c] Where one of two legatees re- 
leases one of several farms upon 
which the legacies are chargeable, the 
released farm must bear its due pro- 
portion of the other legacy, while the 
remaining farms must bear the whole 
of the releasor’s legacy, and so much 
of the other legacy as is not borne by 
the released farm, the several farms 
to be estimated at their respective 
values at the time of testator’s death. 
Woodward v. Woodward, 28 N.J.Eq. 
19; 


[d] Recording.—A release of a 
legacy charged on land is not for such 
an interest in land that it need be 
recorded. Hellman v. Hellman, 4 
Rawle (Pa.) 440. 


89. Bunnell V. Bunnell, 73 Ind. 163. 


90. Dickinson v. Worthington, 10 
F. 860, 4 Hughes 430; Blauvelt v. Van 
Winkle, 29 N.J.q. 111. 


[a] By executor.—Where a will 
gives a lien on land for the payment 
of a legacy, the executor cannot re- 
lease the land by charging the legacy 
to himself. Terhune v. Colton, 10 N. 
J.Eq. 24. 


[b] Guardian of legatee has no 
power to release the lien of a legacy 
payable to the legatee at majority. 
Tears v. Van Winkle, 29 N.J.Eq. 
get 


[ec] Coestui que trust cannot release 
the lien of a legacy bequeathed in 
trust for him. Dickinson v. Worth- 
ington, 10 F. 860, 4 Hughes 430. 


91. Thompson v. Bank of Tuske- 
gee, 74 So. 37, 199 Ala. 67. 


[a] Agreement by two heirs in 
the division of real estate acquired 
under a will that one should assume 
a life annuity and a later release by 
the annuitant of property of the one 
not assuming the annuity is effective 
as to his property, but does not re- 
lease property acquired by the other, 
he not having signed the agreement 
by the mother nor personally assum- 
ed the obligation. Thompson y. Bank 


of no effect, the mother 


$2. Woodward v. Woodward, 28 N. 
Jeg. A9: 


hea Sproule v. Murray, 16 Ont.W.N. 
84. 


94 Yanney v. Hine, 13 Ohio Cir. 
Ct. 585, 5 Ohio Cir.Dec. 301. 


[a] Yhus, where a will required 
an annuity to be paid in equal shares 
by the heirs of thé testator, the an- 
nuity being made a specific lien on 
lands devised to such heirs, it was 
held that a release given to the moth- 
er of the heirs by the annuitant was 
aving no in- 
terest in the lands. Yanney v. Hine, 
Paes Cir. Ct, 585; 5) Ohio Cir Dec. 


95. 
Dos; 
In re Miller’s Estate, 


Grode v. Van Valen, 25 N.J.Eq. 
McCredy’s Appeal, 64 Pa. 428; 
32 Pittsb.Leg. 


JON-S. GPa-:) “359: 

96. Brown v. Brown, 190 N.Y.S. 
373. 

97. Brown v. Brown, supra. 

98. Merger of estates or interests 


generally see HMstates §§ 233-241. 


99. Phillips’ Ex’r v. Stites, 2 Duv. 
CKy.). 3136" Boyd vesSachs, 28: Ac 3905 
78 Md. 491; Glenn’s Lessee vy. Spry, 5 
Md. 110; Mitchell v. Mitchell, 2 Gill 
(Md.) 2380; Mitchell v. Mitchell, 3 
Md. Ch. 71; Jenkins y. Van Schaack, 3 
Paige (N.Y.) 242. 5 


[a] Ilustrations.—(1) Where a 
legatee, whose annuity is a possible 
charge on the realty of the testator 
in case of an insufficiency of person- 
alty, acquires a life estate in the land 
as to which the annuity is a lien, the 
lien of the annuity is lost in the ti- 
tle. Clark v. Clark, 42 N.E. 275, 147 
N.Y. 639. (2) Where a testator de- 
vised certain real estate to his daugh- 
ter on the condition that she pay to 
his two grandsons a bequest of five 
hundred dollars each, and before the 
payment of such legacy the daughter 
died, devising the whole of such es- 
tate to the said grandsons, the lega- 
cies were a direct charge on that par- 
ticular estate, and the devise to the 
legatees of the whole estate was a 
satisfaction of their claim. Phillips’ 


of Tuskegee, 74 So. 37, 199 Ala. 67. 


Ex’r v. Stites, 2 Duv. (Ky.) 313. 


1. Dodge v. Hogan, 31 A. 268, 1059, 
19) Ral. 4: 


[a] Thus a charge laid by the tes- 
tatrix in favor of her children on land 
devised to their father does not be- 
come merged in the absolute interest 
inherited by such children on the fa- 
ther’s death. Dodge v. Hogan, 31 A. 
268, 1059, 19 RI. 4: 


2. Coleman y. Howell, (N.J.Ch.) 16 
ALE 02. 


[a] Thus a conveyance to the leg- 
atee for the purpose of conveying ti- 
tle to the wife of the devisee does not 
discharge the lien of the charge of the 
legacy. Coleman’s Ex’rs v. Howell, 
CNeJCh:) 16 7A.2.025 


3. Jenkins v. Van Schaack, 3 Paige 
(N.Y.) 242; Addams yv. Heffernan, 9 
Watts (Pa.) 529. See Meeker v. Meek- 
CE OIEN DY Se hO SLs fea pao lye 
Laff 94 N.E. 626, 201 N.Y. 205, 33 L.R. 
A.N.S. 816, Ann.Cas.1912A 930 (hold- 
ing that unpaid annuities secured by 
a lien on lands devised to a son were 
not merged when one half the prop- 
erty passed to the annuitant under 
the provisions of the will on the son’s 
death). 


[a] Thus, where land charged with 
the payment of an annuity descends 
to the heirs at law, of whom the 
annuitant is one, it is not thereby 
wholly discharged from the payment 
of the annuity, but only to the ex- 
tent of the interest of the annuitant. 
pees v. Heffernan, 9 Watts (Pa.) 


4 Citizens’) »sSav. ‘Bank? "Cores v. 
Senet 178 N.E. 274, 40 Ohio App. 


5. Schanck v. Arrowsmith, 9 N.J. 
Eq. 314. 


6. Coleman’s Ex’rs v. Howell, (N. 
J.Ch.) 16 A. 202 (chattel mortgage); 
Vernon v. Mabbett, (N.J.Eq.) 58 A. 
298 (mortgage); Kelsey v. Western, 
2 N.Y. 500 (bond and receipt). 


7. De Coo v. Woodworth, 55 N.W. 
987, 96 Mich. 362. 


8. Dewitt v. Eldred, 4 Watts & S. 
(Pa.) 414. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2536-2541] 


look to the residuary estate for any deficiency ere- 
ated by a decline in the value of such securities;° 
where a mortgage on land is given to secure money 
to pay legacies then due against the estate, the pavy- 
ment from the land of another legacy when sub- 
sequently due does not constitute a double burden 
thereon.'° 


[§ 2537] (6) Bond of Executor and Devisee. 
Where the devisee of real estate charged with the 
payment of a legacy is also appointed executor, the 
bond given by him as executor is only for the faith- 
ful discharge of his duties as executor,'! and is not 
a security for the payment of a legacy so as to dis- 
charge the hen of the legacy; and if the devisee, 
who is also residuary devisee and legatee, together 
with the other executor, gives a bond for the pay- 
ment of all debts and legacies, this will not discharge 
the hen of the legacy charged on the land devised to 
him.'* But where such bond is given under a stat- 
ute which provides that in such a case the executor 
may take the estate absolutely, he takes it free 
from the lien of the legacies.‘+* 


[§ 2538] (7) Descent of Land to Devisee. When 
a devisee of land charged with the payment of cer- 
tain legacies becomes the owner of the land, not un- 
der the provisions of the will, but by descent, the leg- 
acies remaining unpaid are not extinguished by 
merger or otherwise.?® 


[§ 2539] (8) Lapse or Failure of Devise’°—(a) 
In General. Where the charge of a legacy is on the 
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land‘? the fact that the devise charged with a legacy 
lapses does not defeat the charge;'® it follows the 
estate charged into the hands of the testator’s 
heirs,'® although it does not impose any personal 
liability on the heir-at-law who enters into possession 
of the lands charged, on the lapse of the devise.*° 
The land, however, is discharged from liability where 
the devise lapses before the happening of a econtin- 
geney on which the charge was dependent.?? So, 
where the charge is only on the estate or interest of 
the devisee, and not on the land itself, the land is 
discharged from all liability or claim if such estate 
or interest ceases before’ the legacy is paid.?? 


Partial failure of devise. It has been held that 
the failure of the devise in part will not entitle the 
devisee to have the charge apportioned pro rata. 


Revocation. Whether the revocation by the tes- 
tator of the devise or bequest which is charged with 
the legacy will revoke the charge is a question of 
the intention of the testator as expressed in the 
will.?4 


[§ 2540] (b) Nonacceptance of Devise.2° The 
refusal of the devisee to accept the devise will not 
affect the charge of the legacy; in equity the land 
is charged whether or not the devisee accepts the 
devise.”° 


[§ 2541] (9) Waste or Loss of Assets Primarily 
Liable.?7 It has been held that where a legacy is 
charged on land in aid of the personal estate which 
remains the primary fund, and at the death of the 


9. In re Jarvis’ Estate, 180 N.Y.S. 
324, 110 Misc. 5. 


TO Daiss “you Hanes, 244k. 5.55 
Colom soil: 
11. See Executors and Administra- 


tors §§ 189-193. 


. 12. Walker v. Atmore, 50 F. 644, 
1 C.C.A. 595 [aff 46 F. 429]; Wilson 
we Foss, 89 N.W. 300, 2 Neb. (Unoff.) 
28. 


13. Amherst College v. Smith, 134 
Mass. 543. 


14. Wilson v. Foss, 89 N.W. 300, 
2 Neb. (Unoff.) 428, 7 Prob.Rep.Ann. 
531. 

15. Case v. Hall, 38 N.H. 618, 52 


Ohio St. 24, 25 L.R.A. 766. 


16. Lapse of devise generally see 
Supra §§ 2254-2296. 


17. See supra §§ 2486-2510. 


18. N.Y.—Chew v. Sheldon, 108 N. 
Bee ope: 24 Now. .344,. Ann.Gas.1916D 
1268; Thurber v. Chambers, 66 N.Y. 
42 [mod 4 Hun 721]. 


Ohio.—Hess v. American Bible So- 
ciety, 26 Ohio Cir.Ct.N.S. 439. 


Pa.—Solliday v. Gruver, 7 Pa. 452. 


R.I—Greene v. Rathbun, 78 A. 528, 
R.I. 145. 

Eng.—Hills v. Wirley, 2 Atk. 605, 
26 Reprint 762; Wigg v. Wigs, 1 Atk. 
282, 26 Reprint 244; Woollatt v. Wool- 
latt, 4 Jur.N.S. 1292; Davidson v. 
Davidson, 3 L.J.Ch.0.S. 103. 


[a] Thus, where a testator charged 
the support of an incompetent son on 
the entire residue of his estate, the 
death of the person on whom the duty 
was first imposed to care for the son 
did not terminate the charge which 
continued during the whole life of the 
incompetent. Greene v. Rathbun, 78 
A. 528, 32 R.I. 145. 
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19. Thurber v. Chambers, 66 N.Y. 
42 [mod 4 Hun 721]. And see cases 
supra note 18. 

20. Perry v. Hale, 44 N.H. 363; 
Woollatt v. Woollatt, 4 Jur.N.S. 1292. 

Personal liability of devisee or leg- 
atee generally see infra § 2555. 


21. In re Wright’s Estate, 
468, 255 Pa. 106. 


oO eas 


22. Wallington v. Taylor, 1 N.J.Eq. 
314. 
{a] Thus, where a devisee, charg- 


ed with the payment of a legacy, takes 
but a contingent fee in the land, and 
his estate ceases before payment of 
the legacy, the land is discharged. 
Wallington v. Taylor, 1 N.J.Eq. 314. 


23. Lushington v. Sewell, 1 Russ. 
&M. 169, 5 Eng.Ch. 169, 39 Reprint 65; 
Hooley v. Booth, 2 Vern.Ch. 359, 23 
Reprint 826. 


24. Ravens v. Taylor, 4 Beav. 425, 
49 Reprint 403; Young v. Hassard, 1 
Dr.&War. 638. 


[a] Implied revocation.—Revoca- 
tion of a bequest, out of which a leg- 
acy is to be paid, implies a revocation 
of the legacy. Grice v. Funnell, 1 
Smale & G. 130, 65 Reprint 57. 


Revocation of devise generally see 
supra § 2298. 

25. Devolution of property on re- 
fusal of legacy or bequest charged 
with payments see supra § 2328. 

26. N.H.—Perry 44 N.H. 
363. 

N.J.—Mahaney v. 
15, 91 N.J.Eq. 473. 


N.Y.—Harris v. Fly, 7 Paige 421; 
Birdsall v. Hewlett, 1 Paige 32, 19 Am. 
D. 392. 


Pa.—yYoung’s Appeal, 108 Pa. 17. 
Vt.—Wetherbee v. Chase, 57 Vt. 


v. Hale, 


Mahaney, 110 A. 


347. 


[a] Rule applied.—Where a testa- 
tor devised his real estate to his 
heirs, and in the same will gave cer- 
tain sums of money to persons who 
were not his heirs, making the pay- 
ment of the legacies a charge on the 
land, and the devisees, by agreement 
with each other, caused the will to be 
disallowed by the court, and divided 
the land amongst themselves as heirs, 
on a bill by legatees who were minors, 
and not represented when the will was 
disallowed, against an heir in posses- 
sion under the division, it was held 
that the land should be charged with 


the payment of the legacies. Wether- 
bee v. Chase, 57 Vt. 347. 
{b] Illustrations.—(1) Where a 


testator devised realty to a son sub- 
ject to a charge of one thousand dol- 
lars each in favor of his two broth- 
ers, the devisee son, by renouncing, 
could not entitle himself to a third 
share in the realty as tenant in com- 
mon with his brothers free of the 
charge on the theory that result of 
his refusal to accept the devise was 
that the testator died intestate, lega- 
cies to the brothers being equitable 
liens on realty in whomsoever title 
might be, and the refusal to accept 
relieving the devisee of personal lia- 
bility only. Mahaney v. Mahaney, 
i10 A. 15, 91 N.J.Eq. 473. (2) An an- 
nuity, charged on the realty and per- 
sonalty devised and bequeathed by a 
testator to his widow for life, is not 
extinguished by the refusal of the 
widow to take under the will, but the 
assets intended for her benefit will be 
sequestered in order to secure com- 
pensation to the disappointed annu- 
itant; in such a case the annuity will 
be charged on the general legacies 
payable at the widow’s death rather 
than on the residuary legacies, 
Young’s Appeal, 108 Pa. 17. 

27. As affecting creation of charge 
see supra § 2490. 
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testator the personal estate was sufficient to pay the 
legacies, the fact that such estate has been wasted 
by the executor will release the land from the charge 
of the legacies,?® unless the legatees are chargeable 
with laches in having unreasonably delayed obtain- 
ing payment out of the testator’s personal estate 
which was in the meanwhile wasted by the executor 
or administrator.2® On the other hand, it has been 
held that land charged with legacies is not released 
by an insufficiency of personal assets resulting from 
waste by the executor or administrator.*° 


[§ 2542] (10) Failure of Legacy. Where a leg- 
acy charged on land fails to take effeet by reason of 
its lapsing,*! or by reason of the failure of the lega- 
tee to accept the legacy,®? the devisee takes free of 
the charge.*? A charge on an adeemed legacy fails 
with it;3+ and where a testator bequeathed a busi- 
ness which he did not own, the legatee is not entitled 
to the amount the business owed the testator as a 
satisfaction of the legacy.*® 


[§ 2543] (11) Death of Legatee. Where the leg- 
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atee dies after the legacy charged on land has be- 
come payable, the lien of the charge is not extin- 
guished, but is enforceable by his personal repre- 
sentatives;2® and this rule has also been held to 
apply where the legatee dies before the time for pay- 
ment arrives,®? especially where the postponement 
of payment was for the relief of the devisee.** If 
the death of the legatee causes the legacy to lapse, 
then, of course, the devisee takes free of the charge.*® 


[§ 2544] f. Enforcement of Charge*°—(1) Juris- 
diction and Remedy in General—(a) Suit in Equity. 
A legatee whose legacy has become due and is un- 
paid,‘ instead of resorting to the personal lability 
of the devisee, as he may do,*? may, where his leg- 
acy is charged on real estate,** and where, in some 
states, adequate relief may not be afforded in the 
probate court,4* maintain a suit in equity to have his 
legacy declared a charge or lien on the land sub- 
ject thereto,t® and to enforce the payment of the 
legacy out of such land,*® such as by a sale there- 


28. U. S. v. Parker, 9 D.C. 444;| circumstances of the legatee lapses if |"877; Jennings v. Looks, 1 P.Wms. 276, 
Hanna’s Appeal, 31 Pa. 53; Richard-| the legatee dies before the time of] 24 Reprint 728; Smith v. Smith, 2 
son v. Morton, L.R. 13 Eq. 123. payment. In re Weaver’s Estate, 39] Vern.Ch. 92, 23 Reprint 669; Poulet v. 

: Pa.Super. 419. Poulet, 1 Vern.Ch. 204, 23 Reprint 

29. Perkins v. Caldwell, 79 N.C. : f 415. 

441; In re Hammond's Estate, 46 A. 34. In re Warren’s Will, 7 New- 


935, 197 Pa. 119; Lewis v. Thornton, | foundl. 112. 


38. Pond v. Allen, 2 A. 302, 15 R. 


6 Munf. (20 Va.) 87. 


[a] Waiver of right of set-off.— 
Even if one to whom land is devised 
subject to his paying two thousand 
five hundred dollars to the executor is 
entitled to retain it on account of his 
share in the testator’s estate, such 
share being larger than such sum, 
and the executor having embezzled 
the personalty, he waives such right 
where, after knowledge of the embez- 
zlement, he deeds the land subject to 
the payment of the two thousand five 
hundred dollars to the estate. In re 
nods Estate, 46 A. 935, 197 Pa. 
sfetL9 

30. McCarthy v. McCartie, [1897] 
1 Ir. 86 [aff A.C. 181]; Howard v. 
Chaffers, 2 Dr.&Sm. 236, 62 Reprint 


612; In re Massey, 14 Ir.Ch. 355. 
S31. See supra §§ 2254-2296. 
32. See supra §§ 2158-2169. 


33. Powers v. Egelhoff, 56 Ill.App. 


606; Webb’s Heirs v. Webb’s Heirs, 
12 B.Mon. (Ky.) 46; Whitehead v. 
Thompson, 79 N.C. 450; Woods v. 


Woods, 44 N.C. 290; In re Weaver’s 
Estate, 39 Pa.Super. 419. 

[a] Tllustration.—Where a testa- 
tor gave a legacy to a boy ten years 
old at the time the will was made and 
then of feeble mind, and directed that 
it should be paid to the legatee when 
he arrived at the age of twenty-five 
if he was then responsible and com- 
petent, otherwise the interest was to 
be paid to the legatee and the princi- 
pal after his death to his children, and 
no provision was made for paying in- 
terest to the legatee during the in- 
tervening period, the father of the 
legatee being able to support him, and 
the testator directed that this legacy 
with others and debts should be 
charged on certain real estate de- 
scribed, and gave the residue of his 
estate to his brother, and the legatee 
remained feeble-minded during his 
life, and died under twenty-five years 
of age without children, the legacy 
lapsed, and the brother took the real 
estate free of the charge, as a legacy 
charged on land the payment of which 
is postponed with reference to the 


For later cases, dévelopments and changes in the law see Annotations, same title and section number. 


Ademption generally see supra §§ 
2199-2232. 


35. Lauenstein v. Lauenstein, 
A. 193, 87 N.J.Hq. 408. 


[a] Thus, where a will bequeathed 
stock and equipment of a business to 
the testatrix’ son, when in fact the 
property belonged to her husband, the 
husband’s indebtedness to the estate 
would not pass as a gift under the 
will on failure of the bequest of the 
stock and equipment which was spe- 
cific. Lauenstein v. Lauenstein, 101 
A. 193, 87 N.J.Eq. 408. 


36. Adams v. Adams, 14 Allen 
(Mass.) 65; Bowker v. Bowker, 9 
Cush. (Mass.) 519; Palm’s Estate, 13 
Pa.Super. 296. 


37. Pond v. Allen, 2 A. 302, 15 R.I. 
171. See Birdsall v. Hewlett, 1 Paige 
(N.Y.) 32, 34, 19 Am.D. 392 (where 
the court said: “It is undoubtedly a 
general rule, that legacies charged up- 
on the real estate, and payable at a 
future day . . . become lapsed if 
the legatee dies before the time of 
payment arrives. This rule was first 
adopted without any exceptions, and 
in direct opposition to that which ex- 
isted in relation to legacies payable 
out of the personal estate. This was 
done for the benefit of the heir at 
law, who was a particular favorite of 
the English courts. I am not aware 
that it has ever been extended to a 
case where the estate was given to a 
Stranger, upon the express condition 
that he paid the legacy charged there- 
on; and the rule has long since been 
narrowed down, even as between the 
legatees and the heir at law’’). 


[a] In England the rule seems to 
be that where a legacy payable in 
futuro is charged upon real estate, 
the real estate is relieved if the lega- 
tee dies before the time of payment 
arrives, even though the legacy may 
be vested, and would hold as against 
the personal assets. Prowse v. Abing- 
don, 1 Atk. 482, 26 Reprint 306; Gaw- 
ler v. Standerwick, 2 Cox Ch. 15, 30 
Reprint 8; Parker vy. Hodgson, 1 Dr. 
& Sm. 568, 62 Reprint 495; Chandos 
v. Talbot, 1 P.Wms. 601, 24 Reprint 
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rer tials 
39. See supra § 2542. 


40. Suits in equity generally see 
Equity 21 C.J. p 1. 


41. See infra § 2548. 

42. See infra § 2545. 

43. See supra §§ 2486-2510. 

44, See infra § 2546. 

45. Hogan v. Kavanaugh, 34 N.E, 


PANG INE NE Cale 
fra notes 46, 47. 


{a] Lands held in trust.—An ac- 


And see cases in- 


tion to have a legacy declared a lien ~ 


on lands devised to a trustee with 
power of sale and to have it paid out 
of the proceeds thereof is an equita- 
ble action. Scott v. Stebbins, 91 N.Y. 
605 [aff 27 Hun 335]. 


Charge of legacy as lien generally 
see supra §§ 2474, 2475. 


46. Ark.—Williams y. Nichol, 1 S. 
W. 243, 47 Ark. 254. 


Colo.—Daiss v. Hanes, 277 P. 
Colo. 397. ge 


D.C.—Readman vy. 
App.D.C. 60. 


Ill.— McFarland v. McFarland, 52 N. 
HE. 281, 177° Ill. 208; Mahar v. O’ Hara, 
9 Ill. 424; La Valle v. Droit, 179 Tl. 
App. 484; Houck v. Herrick, 179 Ill. 
App. 274, 279 [eit Cyc]. 


Ind.—Watt v. Pittman, 25 N.E. 191, 
125 Ind. 168. ‘: 


_Ky.—Hall v. Hall, 283 S.W. 957, 214 
Ky. 596; Nash y. Clarke, 4 Dana 69. 


Md.—Gardenville Permanent Loan 
Assoc. v. Walker, 52 Md. 452; 
v. Hewlett, 48 Md. 138; 
Willson, 6 Gill 299. 


Mass.—Sherman vy. Sherman, 4 Al- 
len 392. 


Mich.—Smith v. Jackman, 73 N.W. 
228, 115 Mich. 192. xe 

Miss.—Roberts v. Burwell, 78 So. 
357, 117 Miss. 451; Cady v. Cady, 7 So. 
216, 67 Miss. 425. 


N.J.—Woodward v. Woodward, 28 


———__.__.. 


Ferguson, 13 


Cornish v. 


State - 


§§ 2544-2545] 


of,*7 or to enforce periodic payments as they fall 
due, against the land.t8 In such suit the courts of 
equity in the state in which the land lies have ex- 
clusive jurisdiction.*® Such a suit in equity to en- 
force the payment of a legacy out of the land charged 
is analogous to a proceeding for the foreclosure of 
a mortgage;°° and. it is no defense to the suit that 
the legatee has recovered judgment against the ex- 
ecutor and the sureties on his bond.®! This remedy 
against a devisee is cumulative with an action against 
the executor for devastavit,®? and where a pecuniary 
legatee, by proceeding against the executor for dev- 
astavit, exhausts his remedy as to personalty he is 
entitled to proceed against the residuary devisee to 
have his legacy declared a charge on the residuary 
estate.°* Where a statute authorizes an action at 
law for the recovery of a legacy only against an 
executor, a suit in equity may be maintained to com- 
pel payment of a legacy by the devisee.®4 An eq- 
uitable action may also be maintained by a legatee 
to determine his rights as against the devisee to 
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maintenance and support, as directed by the will, and 
for damages for his failure to perform that duty.*® 


Security for performance of duties. Where the 
will imposes certain duties on the devisee with re- 
spect to the legatee, and makes such duties a charge 
on certain proceeds received by the devisee, a court 
of equity may require him to give security for the 
performance of such duties.*® 


[§ 2545] (b) Action at Law. A legatee whose 
legacy is charged on land has no remedy in a court 
ot law for the enforcement of his lien.57 A suit in 
equity, however, to enforce the charge against the 
land®*® is not the legatee’s only remedy, for where 
the devisee has accepted the devise under such ecir- 
cumstances as to impose on him a personal lability 
for payment of the legacy®® as a general rule the 
legatee may maintain an action at law in assumpsit 
or debt against the devisee to enforee such personal 
liability and recover the legacy due®® or the value 
thereof ;°! but there are decisions to the contrary.® 


N.J.Eq. 119. Pree: pepocn v. Walter, 209 ee 
i i . ouck v. Herrick, 179 -App. 
N.Y.—Collister v. Fassitt, 57 N.E. 274° 279 [eit Gye]; Merritt v. Buck- 


490, 163 N.Y. 281, 79 Am.S.R. 586 [re- 
arg den 57 N.E. 1107, 163 N.Y. 610]; 
Brown v. Knapp, 79 N.Y. 136; Dun- 
ning vy. Dunning, 31 N.Y.S. 719, 82 
Hun 462 [aff 42. N.E.. 722, 147 N.Y. 
6861; Kennedy v. Mills, 13 Wend. 553; 
Lockwood v. Stockholm, 11 Paige 87. 


N.C.—Arrington v. Arrington, 19 S. 
BE. 351, 114 N.C.°151. 


R.I.—Jordan vy. Jordan, 12 R.I. 199. 


W.Va.—Bird v. Stout, 20 S.E. 852, 
40 W.Va. 43. 


Eng.—Archdall v. Anderson, L.R. 25 
Ir. 433; Duncombe v. Greenacre, 6 
Jur.N.S. 987; Keily v. Monck, 3 Ridgw. 
P.C. 243. 


[a] Legacy charged on land with 
power of distress and entry may be 
enforced by a suit in equity to obtain 
payment of the legacy, although the 
effect may be to give him an equity 
to a settlement which he would not 
otherwise possess. Duncombe v. 
Greenacre, 6 Jur.N.S. 987. 


47. See infra § 2553. 


48. Ill—Gee v. Gee, 68 N.E. 515, 
204 Ill. 588 [aff 107 Ill.App. 313]. 


Me.—Merritt v. Bucknam, 7 A. 383, 
78 Me. 504. 


Md.—Smith v. Smith, 7 Md. 55. 


F N.J.—Cray v. Johnson, (Eq.) 20 A. 
12. 


N.Y.—Degraw v. Clason, 
136. 


Vt.—Evans v. Sowles, 51 Vt. 177. 


Wis.—Nolan v. Donahoe, 152 N.W. 
468, 161 Wis. 22. 


[a] ®Whus, where land is devised 
subject to a legacy payable annually, 
failure to pay the legacy for any year 
gives the legatee an equitable reme- 
dy. Nolan v. Donahoe, 152 N.W. 468, 
161 Wis. 22. 


[b] Where mortgages are a prior 
lien at law.—A suit in equity to re- 
cover an annual installment of a leg- 
acy is not barred by the fact that 
plaintiff has a remedy at law, where 
defendant, before the installment be- 
came due, executed mortgages on the 
land on which the legacy was charg- 
ed, whose lien would be prior to that 
of a judgment at law. Cray v. John- 
son, (N.J.Ch.) 20 A. 212. 


49. Williams v.’Nichol, 1 S.W. 243, 
47 Ark: 254. 


11 Paige 


nam, 7 A. 383, 78 Me. 504; Mahaney v. 
Mahaney, 110 A. 15, 91 N.J.Eq. 473. 


Foreclosure by action or suit gener- 
ally see Mortgages §§ 1504-2065. 


51. Reynolds v. Bond, 83 Ind. 36. 
52. Daiss v. Hanes, 277 P. 5, 85 
Colo. 397. 


Action based on wrongful acts of 
personal representative generally see 
Fxecutors and Administrators §§ 1826, 
1827, 2029. 


5S. Daissi Vo. Hanes, 20 bs 0s S0 
Colo. 397. 
54. Hoffman v. Friend; 111 A. 654, 


92 N.J.Ha. 60 [aff 112 A. 498, 92 N.J. 
Eq. 452]. 


55. Deckard v. Deckard, 43 S.W. 
(2d) 1006, 241 Ky. 329. 


56. Hammell v. Barrett, 81 A. 1106, 
TOWN: SEQoy9 6.9 2 vepead ss 


[a] Thus, where the testator ex- 
presses a desire that his sister shall 
be looked after by her brother, and 
that his brother shall see that she has 
a home and is properly provided for, 
the will casts upon the brother the 
duty to see that the sister has these 
things, and where it is further clear 
that the residuary estate is devised 
to the brother in such a manner as to 
make these duties a charge on the 
proceeds received by him, equity may 
require security in behalf of the sis- 
ter for the performance of such du- 
ties. Hammell v. Barrett, 81 A. 1106, 
79 N.J.Eq. 96, 217, 218. 


57. Merritt v. Bucknam, 7 A. 383, 
78 Me. 504. 


58. See supra § 2544, 
59. See infra § 2555. 


60. Ark.—Williams v. Nichol, 1 S. 
W. 2438, 47 Ark. 254. 


Conn.—Olmstead v. Brush, 27 Conn. 
530. 


Ill. Lia Valle v. Droit, 179 Ill.App. 
84. 


Me.—-Doolittle v. Hilton, 63 Me. 537; 
Willis v. Roberts, 48 Me. 257. 


Mass.—Pinkerton v. Sargent, 112 
Mass. 110; Adams v. Adams, 14 Alien 
65; Bowker v. Bowker, 9 Cush. 519; 
Sheldon v. Purple, 15 Pick. 528; Swa- 
sey v. Little, 7 Pick. 296. 


Miss.—Cady v. Cady, 7 So. 216, 67 
Miss. 425. 


Pre Riba BHAI v. Haff, 23 Mo.App. 


N.H.—Wiggin v. Wiggin, 43 N.H. 
561, 80 Am.D. 192; Piper v. Piper, 2 
N.H. 439. 


ain Dees v. Johnson, (Ch.) 20 A. 


N.Y.—Brown v. Knapp, 79 N.Y. 136 
[rev 17 Hun 160]; Loder v. Hatfield, 
71 N.Y. 92 [aff 4 Hun 36, 6 Thomps.& 
C. 229]; Gridley v. Gridley, 24 N.Y. 
130; Larkin v. Mann, 53 Barb. 267; 
Tole v. Hardy, 6 Cow. 333; Kelsey 
v. Deyo, 3 Cow. 133; Van Orden v. 
Van Orden, 10 Johns. 30, 6 Am.D. 314; 
Beecker vy. Beecker, 7 Johns. 99, 5 Am. 
D. 246; Lockwood v. Stockholm, 11 
Paige 87. See Kelsey v. Western, 2 
N.Y. 500 (personal charge'held en- 
forceable by a court of equity). 


Wis.—Nolan v. Donahoe, 152 N.W. 
468, 161 Wis. 22. 


fa] In Pennsylvania (1) although 
the orphans’ court has exclusive ju- 
risdiction of proceedings to enforce 
the lien of a legacy charged on land 
devised, (see infra § 2546) (2) still 
the legatee may, in an action at law, 
sue to enforce the personal liability of 
the devisee. Renner v. Headley, 18 A. 
549, 129 Pa. 542; Etter v. Greenawalt, 
98 Pa. 422; Dinsmore v. Ramsay, 2 
Pa.Dist. 657, 13 Pa.Co. 119. (3) A jus- 
tice of the peace may have jurisdic- 
tion of such an action. Hill v. Hill, 
17 Pa.Dist. 746. 


{b] In Rhode Island such an ac- 
tion may be brought against the dev- 
isee, but not against his grantees. 
Jordan v. Jordan, 12 R.I. 199. 


61. Roberts v. Burwell, 78 So. 357, 
117 Miss. 451. 


{a] Thus, under a will providing 
that each of the devisees should de- 
liver to the testator’s widow annually 
one bale of cotton, each devisee by 
accepting the provisions of the will 
and entering on the enjoyment of the 
will became liable to deliver cotton, 
and on his failure to do so became lia- 
ble for the value thereof in an action 
at law. Roberts v. Burwell, 78 So. 
357, 117 Miss. 451. 


62. Taylor v. Reynolds, 7 Del. 285; 
Nash vy. Clarke, 4 Dana (Ky.) 69. 


fa] Thus it has been held that 
where a testator gives his daughter a 
legacy charged on certain real estate 
devised to his wife, the executrix, 
she is liable as devisee and not as 
executrix, and a warrant or suit at 
law will not lie to enforce payment 
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[§ 2546] (c) In Probate Court.®? 
a probate court, under its jurisdiction over the set- 
tlement of decedents’ estates,°+ may enforce the 
charge of a legacy against the estate,®® and, where 
adequate relief can be so afforded, a court of equity 


should not entertain jurisdiction.°° 


In Pennsylvania, for example, under the statute®? 
a proceeding by the legatee in the orphans’ court is 
the proper procedure for enforcing the hen of a leg- 
acy charged on land,®* and where in such a proceed- 
ing the testator’s title to the land is questioned, the 
court may investigate the title so far as to inform 
itself whether the denial is made in good faith and 
whether a substantial dispute exists,°® and if the evi- 
dence is insufficient to raise an issue for the jury the 
court may administer the relief prayed for, and it is 
not necessary that the petitioner’s right should first 
Such a proceeding, however, can-. 
not be maintained by a judgment creditor of the leg- 


be settled at law.7° 


atee.*1 


[§ 2547] (2) Right of Action; Conditions Preced- 


of the legacy, the remedy being in 
equity. Nash v. Clarke, 4 Dana (Ky.) 
69. 


63. Jurisdiction of probate courts 
generally see Courts §§ 419-427. 


64. See Courts § 424 et seq. 

65. Batchelder v. Batchelder, 20 
Wis. 452. 

66. Batchelder v. Batchelder, su- 
pra. 


Suit in equity generally see supra 
§ 2544. 


67. Act Febr. 24, 1834 (P. L. p 84) 
§ 59, incorporated in Fiduciaries Act 
June 7, 1917 (P. L. p 447) § 25, pro- 
vides: ‘When a legacy is or shall be 
hereafter charged upon land, or pay- 
able out of real estate, it shall be 
lawful for the legatee to apply, by 
bill or petition, to the orphans’ court 
having jurisdiction of the accounts 
of the executor of the will by which 
such legacy was bequeathed; where- 
upon such court . may proceed, 
according to equity, to make such de- 
eree or order touching the payment 
of the legacy, out of such real estate, 
as may be requisite and just.” 


68. In re Johnston’s Estate, 107 A. 


335, 264 Pa. 71; In re Hammond’s Es- 
tate, 46"A. 935, 197 Pa.(119; Renner 


v. Headley, 18 A. 549, 129 Pa. 542; 
Brotzman vy. Riehl, 13 A. 483, 119 Pa. 
645; Eyre’s Appeal, 106 Pa. 184; 


Pierce v. Livingston, 80 Pa. 99; Con- 
ard’s Appeal, 33 Pa. 47; Swoope’s Ap- 
peal, 27 Pa. 58; In re Marcy’s Estate, 
92 Pa. 140: Hamilton v. Overseers 
of Poor of Whitely Tp., 12 Pa, 147; 
Downer v. Downer, 9 Pa. 302; Jen- 
kins v. Jenkins, 7 Pa. 246; Strickler v. 
Sheaffer, 5 Pa. 240; Craven v. Bleak- 
ney, 9 Watts (Pa.) 19; Wingett v. 
Bell, 14 Pa.Super. 558; Weaver’s Es- 
tate, 2 Dauph.Co. (Pa.) 84; Brown- 
hill’s Estate, 7 Phila. (Pa.) 494. 


fa] Thus, where a legacy is 
charged on real estate, whether it 
be a specific sum, or such sum as 
shall be necessary for the support 
of the legatee, the orphans’ court 
has jurisdiction, and may decree a 
sale under the statute. In re Marcy’s 
Estate, 22 Pa. 140. : 


[b] Ejectment will not lie to en- 
force against a devisee or his alienee 
the maintenance and support of .a 
widow, charged on, and payable out 
of, real estate devised, the remedy be- 


SS} S$ 
For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§§ 2546-2547 


Where liability to pay a legacy is condition- 
ed on the performance of a certain act, such per- 
formance is a condition precedent to a cause or right 
of action to enforce payment of the legacy.*? But an 
action to recover a legacy charged on land may be 


maintained without any promise by the devisee to 


pay.*4 


So, also, it is not necessary that the estate 
should be settled before a legatee may sue to enforce 
his legacy against land charged with its payment,*® 
nor is it necessary that the legacy be filed in the pro- 
bate court as a claim against the estate;’*® nor, it 
has been held, is the legatee bound to proceed first 
against the personal estate left by the testator, al-— 
though the devisee might in such a ease be entitled 
to be indemnified out of such estate.** 


Demand.*8 An action to enforce the lien or pay- 
ment of a legacy may be maintained without a pre- 
vious demand for the legacy,’® except where the leg- 
acy is to be paid in particular property or services 


without a fixed time of payment,®° or where a de- 


ing peculiarly within the jurisdiction 
of the orphans’ court. Craven  v. 
Bleakney, 9 Watts (Pa.) 19. 


As to enforcement of persvunal lia- 
bility see supra note 60 [al]. 


69. In re Weller’s Hstate, 93 A. 
331, 247 Pa. 196. 
70. In re Weller’s Estate, supra. 


[a] Devisee’s claim of prior own- 
ership is insufficient to oust the or- 
phans’ court of jurisdiction where it 
is sustained by no substantial evi- 
dence. In re Weller’s Estate, 93 A. 
Sel alte ea Les 


71. Luckenbach’s Hstate, 33 A. 121, 
170 Pa. 586, 37 Wkly.N.C. 146. 


[a] Thus, under such statute, the 
orphans’ court has no jurisdiction of 
an application by a judgrnent credi- 
tor of a deceased legatee for an order 
touching payment of the legacy out 
of the real estate charged, although 
the claim is for supporting the lega- 
tee, and the will had given the lega- 
tee a house for life, with a provision 
that if, at any time during her life, 
she should find it necessary and con- 
venient to sell it for her mainte- 
nance, the executor should have pow- 
er to sell it and apply the proceeds 
to her maintenance; and it is imma- 
terial that the judgment creditor ob- 
tained judgment against the execu- 
tor as garnishee, if the residuary 
legatees were not made parties to the 
proceeding against him. In re Luck- 
enbach’s Estate, 33 A. 121, 170 Pa. 
586, 87 Wkly.N.C. 146. 


72. Cause or right of action gen- 
erally see Actions §§ 46-71. 


Conditions precedent to right of 
action generally see Actions §§ 72-83. 


78. Morgan v. Smith, 37 S.E. 43, 
Si@y 49) 


[a] Thus, where a testator devised 
realty to his wife for life, remainder 
to a son, and directed that, if his 
mother should not be a great expense 
to him, he should pay his executors 
a certain sum, and that such expense 
should be determined by three disin- 
terested parties, such determination 
was a condition precedent to the son’s 
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liability. Morgan v. Smith, 37 S.E. 

43, 569° °S.C, 49. 

Gis Pickering v. Pickering, 6 N.H. 
75. Reynolds v. Bond, 83 Ind. 386. 


mand is required by the provisions of the bequest.** 


See Quackenbush v. Quackenbush, 42 
Hun (N.Y.) 329 (holding legatee’s 
right of action against estate not 
barred where no judicial settlement 
has been had). 


76. Cook v. Cook, 92 Ind. 398, 602; 
Keating v. Peddrick, 52 Pa.Super. 128. 


[a] Rule applied.—Where a per- 
son executes a bond for the payment 
of an annuity and charges it on spec- 
ified real estate and records the bond 
and thereafter devises the land sub- 
ject to the payment of the annuity, 
the devisees will be obliged to pay 
the annuity, although the annuitant 
did not bring suit or file a copy of 
the bond in the prothonotary’s office 
within two years after the death of 
the maker under Act June 8, 1893 
(BP. L. p 392), providing that no debt 
of a decedent except one secured by 
judgment or mortgage shall be a lien 
on real estate for more than two 
years, unless an action be brought 
or a copy thereof be filed in the pro- 
thonotary’s office. Keating v. Ped- 
drick, 52 Pa.Super. 128. 


77. Lofton vy. Moore, 83 Ind. 112. 


78. Demand as condition precedent 
generally see Actions §§ 74-83. 


79. Watt v. Pittman, 25 N.E. 197, 
185 Ind. 168; Wiggin v. Wiggin, 43 
N.H. 561, 80 Am.D. 192; Pickering v. 
Pickering,. 6 N.H. 120;> Barber) we 
Rowe, 193 N.Y.S. 157, 200° App.Div. 
290. See Conkling v. Weatherwax, 
86 N.Y.S. 139, 90 App.Div. 585 [aff 
13 N.Be 1028, 18st Ney. (258, 2 2Aaine 
Cas. 740] (queere whether demand re- 
quired). 


80. Plummer v. Roads, 4 Iowa 587 
(legacy to be paid “in good prop- 
erty’’); Getman v. Getman, 136 N.Y. 
S. 1064, 151 App.Div. 808. 


[a] Thus, where a farm was de- 
vised, subject to the right of a third 
person to occupy part of the dwell- 
ing house and to receive her board 
from the farm, after she had volun- 
tarily left the farm and chosen to 
reside elsewhere, the devisee eould 
not be put in default until a proper 
demand was made that she be allowed 
to reoccupy the house and be fur- 
nished with board. Getman v. Get- 
man, 1386 N.Y.S. 1064, 151 App.Div. 


81. Ober v. Seegmiller, 160 N.W. 
21, 180 Iowa 462. 


§§ 2547-2548] 


No demand is necessary prior to bringing suit for 
failure to supply support with which the land is 


charged.®? 


[§ 2548] (3) Time for Action; Limitations and 
An action to enforce payment of a lega- 
cy, such as to enforce it as a charge against the land, 
can be brought only after the legacy has become due 
and is unpaid.** It may be maintained after the tes- 
tator’s estate has been finally settled.%5 


Laches.&? 


Limitations. *®° 


the land.&® 


[a] Thus, where a wife bequeath- 
ed property to her sons providing that 
they should pay their father such 
part of one thousand dollars each 
year during his life as he might be 
pleased to demand, if he made no de- 
mand during a year, nothing was due 
him for that year. Ober v. Seeg- 
miller, 160 N.W. 21, 180 Iowa 462. 


82. Watt vy. Pittman, 25 N.E. 191, 
125 Ind. 168. 


83. As to personal liability for 
maintenance, support, or education 
see supra § 2519. 


84. Cann v. Fidler, 62 Ind. 116; 
Hanson y. Hanson, 4 Gill See) 69; 
Spence v. Robins, 6 Gill & J. (Md.) 
507, 26 Am.D. 587. 


[a] Illustrations.—(1) Where a 
legacy which is payable in annual 
installments for a number of years, 
commencing with the legatee’s ma- 
jority, and which, on the legatee’s 
death, is to descend to the testator’s 
heirs, is made a charge on land de- 
vised to another, and the legatee dies 
before coming of age, no action lies 
to charge the devised land until the 
time when, if living, he would have 
attained his majority. Cann v. Fid- 
ler, 62 Ind. 116. (2) A charge on a 
devise of a remainder in land is not 
payable until the land comes into the 
possession of the remaindermen on 
the termination of the life estate, and 
a bill to enforce the charge during 
the continuance of the life estate is 
prematurely brought. Spence v. Rob- 
ane, 6 Gill & J. (Md.) 507, 26 Am.D. 
587. 


$5. Daiss v. Hanes, 277 P. 5, 85 
Colo. 397; Davidson v. Coon, 25 N.E. 
601, 125 Ind. 497, 9 L.R.A. 584; Reyn- 
olds v. Bond, 83 Ind. 36. 


[a] Pecuniary legatee’s failure to 
intervene before closing of the es- 
tate does not preclude him from sub- 
jecting a residuary devise to payment 


of his legacy. Daiss v. Hanes, 277 
PIS, COLO: SOT. 
86. Limitations in general see 


Limitations of Actions 37 C.J. p 666. 


87. See Limitations of Actions 37 
C.J. p 666. 


88. Loder v. Hatfield, 71 N.Y. 92; 
Longley v. Stump, 9 Ohio Dec. (Re- 
print) 234, 11 Cine.L.Bul. 247; Piggott 
v. Jefferson, 12 Sim. 26, 35 Eng.Ch. 23, 
59 Reprint 1040; McKinnon v. Spence, 
CHRON Le) Diadiow OntsWobt. 118 6ye 14 
Ont.W.R. 1144. And see cases infra 
note 89. But see Shannon y. Howell, 
36 Hun (N.Y.) 47 (statute held not 


Subject to the rules relating to 
the statute of limitations as a bar generally,’? the 
statute of limitations begins to run, as against the 
charge or lien of a legacy on land, from the time the 
right to payment of the legacy accrues,®*® and, un- 
less action is commenced within tke statutory peri- 
od from that time, the statute operates to bar a suit 
or proceeding to enforce the charge or lien against 
It has been held, however, that, where 
the legacy, as a charge on the land, 
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Laches. 


is in the nature 


to apply to payment of legacy receiv- 
ed by lien on land). 


[a] Tllustration.—Where a devi- 
see, life tenant, is to furnish support 
to his sisters, who on becoming of 
age or being married are to have a 
certain sum out of the proceeds of 
the estate, the real estate to belong 
to the family, the statute of limita- 
tions does not run in favor of the 
devisee against any of the sisters 
while they remained in possession; 
but any of the sisters who remained 
out of possession for the statutory 
period are barred by the statute from 
claiming their legacies. McKinnon v. 
Spence, 20 Ont.L. 57, 13 Ont.W.R. 186, 
14 Ont.W.R. 1144. 


Time of payment of legacies see 
infra §§ 26381-2639. 

89. Ind.—Witz v. Dale, 27 N.E. 
498, 129 Ind. 120 (fifteen years). 


N.J.—Coleman’s Ex’rs v. Howell, 
(Ch) N16: AS 2027 

N.Y.—Scott v. Stebbins, 91 N.Y. 
605 [aff 27 Hun 335]. 

Ohio.—Longley v. Stump, 9 Ohio 


Dec. (Reprint) 234, 11 Cinc.L.Bul. 247 
(six years). 


Pa.—In re Shelley’s Estate, 134 A. 
468, 287 Pa. 105 [mod refused 135 A. 


740, 288 Pa. 11]; In re Hammond's 
Estate, 46 A. 935, 197 Pa. 119; Park- 
er’s Estate, 2 Pa.Dist. 101, 12 Pa.Co. 


436; Lentz’s Estate, i2 Montg.Co. 177. 


Tex.—Tinnen v. Mebane, 10 Tex. 


246, 60 Am.D. 205. 


Wis.—Nolan v. Donahoe, 152 N.W. 
468, 161 Wis. 22; Merton v. O’Brien, 
94 N.W. 340, 117 Wis. 437 [overr Wil- 
liams v. Williams, 52 N.W. 429, 82 
Wis. 393]. 


Eng.—Piggott v. Jefferson, 12 Sim. 
26, 35 Eng.Ch. 23, 59 Reprint 1040. 


Ont.—Re Mulholland, 20 Ont.L.R. 
27, 14 Ont.W.R. 1112; Wilkinson v. 
Wilkinson, 19 Ont.W.N. 205. 


[a] Rule applied.mWhere in an 
action by a mortgagee against the 
devisee and legatee whose legacy was 
charged under the devise, the lega- 
tee alleged nonpayment of the legacy 
and sought to establish it as a prior 
lien on the land, he was barred by the 
six years’ statute of limitations. 
Zweigle v. Hohman, 27 N.Y.S. 111, 75 
Hun 379; Piggott v. Jefferson, 12 
Sim. 26, 35 Eng.Ch. 23, 59 Reprint 
1040. 


{b] 
plicable.—Twenty years 


Particular periods held ap- 
from the 
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of a direct, express trust,®°® in accordance with the 
general rules,®! the statute of limitations does not 
run against the legacy during the continuance of the 
trust,°* until final settlement of the estate®? or an 
order to pay the legacy is entered by the court.®# 
has also been held that a suit in equity to enforce 
the lien of the legacy against the estate does not be- 
gin to run until any legal remedy, as through ad- 
ministration, becomes unavailing;°*° and that, where 
the charge is a continuing one, such as for support 
and maintenance, the statute does not run during the 
continuance of the duty to furnish the support.°®® 
In the absence of laches or special equities requiring 
that the suit be hrought earlier, the period raising 
a presumption of payment®? should be allowed for 
bringing suit to enforce payment of money charged 
on land as a legacy.°®® 


It 


In accordance with general rules as to 
laches®® a legatee may be barred from recovering his 


time the legatee becomes of age, es- 
pecially where the devisee of the 
land is made guardian and trustee 
of the legatee. Coleman’s Ex’rs v. 
Howell, (N.J.Ch.) 16 A. 202. 


90.. See supra §§ 1821-1854. 


$1. See Limitations of Actions §§ 
267-297. 


92. Del.—Perkins v. 
Del. 270, 42 Am.D. 758. 


Ind.—Hikman v. Landwehr, 
E. 105, 526, 43 Ind.App. 724. 


Towa.—Packer v. Overton, 
W. 307, 200 Iowa 620. 


Pa.—In re Shelley’s Estate, 134 A. 
468, 287 Pa. 105 [mod refused 135 A. 
740, 288 Pa. 11]. 


Wis.—Nolan v. Donahoe, 152 N.W. 
468, 161 Wis. 22. 


93. Packer v. Overton, 203 N.W. 
307, 200 Iowa 620; Peebles v. Acker, 
12 So. 248, 70 Miss. 356. 


94. Packer v. Overton, 
307, 200 Iowa 620. 


95. Quackenbush vy. Quackenbush, 
42 Wun (N.Y.) 329. 


[a] Rule applied.—Where a testa- 
tor gave a pecuniary legacy to a 
daughter, and gave the rest of his 
estate, real and personal, to his sons, 
and charged the residue with a lien 
to secure the legacy, and no admin- 
istration is taken out, and the sons 
convert personalty enough to pay the 
legacy, the daughter could foreclose 
the lien after the time when her right 
of action against the sons would have 
been barred by the statute of limita- 
tions. Quackenbush y. Quackenbush, 
42 Hun (N.Y.) 329. 


96. Dodge v. 
OSS LO mR te tae 


Cartmell, 4 
88 N. 


203 N. 


203 N.W. 


Hogan, 31 A. 268, 


97. See supra 2533; Payment § 
204-208. je : " a 
98. Mathieson v. Craven, 228 F. 


345 (Delaware). 


[a] In Pennsylvania to remove the 
bar of Act April 27, 1855) 9CPy dane 
369) § 7, relating to actions for mon- 
ey charged on realty, and which rais- 
es a conclusive presumption of a 
release or extinguishment, a demand 
must be made of or an acknowledg- 
ment made by all owners affected 
thereby pursuant to Act Febr. 26, 1869 
(P. lL. p 3), declarations of a life 
tenant affecting only her own inter- 
est. In re Stephenson’s Hstate, 100 
A. 985, 256 Pa. 487. 


99. See Equity §§ 211-252. 
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legaey by laches, as by an unreasonable delay in com- 
meneing suit to reeover the legacy or enforee the len 
against the real estate,t and this rule also applies to 
a devisee in regard to asserting his rights.* 
has been held that the equitable defense of lapse of 
time does not apply to a trust ereated by a legacy 
charged on land and payable by the devisee of the 


land. 
[§ 


his wife or widow.? 


But 
payable to him.'° 


825 


Shuld v. Wilson, 80 N.E. 
Tl. 8386 (Seven years and 
months from death of testator); 
re Stark, 22 Pa.Co. 7b. 

fa] Delay held not laches.—Three 
years after last payment of annuity. 
Gee v. Gee, 68 N.B. 515, 204 Tl. 588 
[aff 107 LLApp. 313]. 

Presumption of payment from lapse 
of time see supra § 2533. 


2 Strong v. Gambier, 140 N.VY.S. 
410, 155 App.Div. 294 [rearg den 141 


259, 
eight 
In 


NLY.S. 421, 155 App.Divw. 294, and 
aif 109 N.E. 1098, 215 N.Y. 690]. 

fa] TMustration.—A devisee enti- 
tled under the will of his aunt to 
land, who, with knowledge of his 
rights, failed to assert them during 


the life of the aunt’s husband and did 
not warn a bank which had an abso- 
lute deed to the land from the aunt 
under which her husband had bor- 
rowed money, is estopped by laches 
from denying the lien of the bank 
for subsequent loans. Strong v. 
Gambier, 140 N.Y.S. 410, 155 App.Div. 
294 [reare den 141 N.Y.S. 421, 165 
App.Div. 294, and aff 109 N.E. 1098, 
215 NY. 690]. 

3S. Cartmell vw. Perkins, 
102. 

& Parties: 
In general see Parties 47 GJ. p 1. 


To action or suit against executor 
for legacies or distributive shares 
generally see Executors and <Ad- 
ministrators 20138-2019. 


To suit in equity in general see Equi- 


2 Del.Ch. 


§§ 


ty §§ 258-356. 

5 St. Johns German Evangelical 
Lutheran Chureh vy. Dippoldsmann, 
$4 A. $378, 118 Ma. 242; Field’s Ap- 
peal, 36 Pa. 11; De Haven’'s Estate, 7 
Dauph.Co. (Pa.) 219. 


6. Young v. Schelley, (N.J.Ch.) 20 
A. 856; Palm’s Hstate, 138 Pa.Super. 
296. 

7. 
Trust Co., 


Oberndorf v. Farmers’ Loan & 
139 N.Y.S, 1090, 79 Misc. 


351; Palm’s Estate, 13 Pa.Super. 296. 
{a] Thus, where income was be- 


queathed to a son for the benefit of 
himself and family, his wife could 
not sue to impress a lien thereon in 
her favor. Oberndort v. Farmers’ 
Loan & Trust Co., 189 N.Y.S. 1090, 
79 Misc. 361. 


8 St. Johns German Evangelical 
Lutheran Church v. Dippoldsmann, 84 
A. 378, 118 Md. 242; Fields’ Appeal, 


— 


2549] (4) Who May Sue and Parties.‘ 
tion or suit to enforce the charge of a legacy on land 
should be brought by the legatee,® or, in case of his 
deeease, by his personal representative,® and not by 
The exeeutor or administrator 
ot the testator’s estate is not the proper party to 
proceed against the devisee to recover the legacy,$ 
at least not without joining the legatee with him.°® 
an executor or administrator eum testamento 
annexo may sue to enforce the charge of a legacy 
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But it 


Proper and necessary parties.11 
sonal representatives are necessary parties to a suit 
to subject the land of the estate to the payment of a 
legacy,!? except that, where the land charged has 
been devised, the proper party defendant to such 
suit is the devisee,"® or, after his death, his personal 
representative,!* unless the land is under the con- 


[§§ 2548-2549 


trol of the testator’s personal representatives, in 


An ae- 


which ease they, and not the devisee, are the proper 
party defendant.+® 
persons interested should be joined as parties,’® such 

as all other legatees having charges on the land,*? 

unless the bill avers that defendant has assumed and ~ 
agreed to pay all other legacies.1® 
sees may be joined as defendants in the same pro- 
eeeding;!®° and a devisee who has sold his interest in 
the land is a proper party defendant to a suit against 
the purchaser where he is personally liable to pay the 


In such action or suit all other 


Two joint devi- 


legacies.2° It is not necessary to join as parties, per- 


36 Pa. 11; Conard’s Appeal, 33 Pa. 47. 


Executor or administrator as party 
to action or suit for legacy generally 
see Hxecutors and Administrators §§ 
20138-2019. 

9. Cool’s Ex'rs v. Higgins, 26 N.J. 
Eq. 117, 


[a] Thus, executors, suing for leg- 
acies charged on land after the es- 
tate has been settled, and having no 
interest whatever in the legacies, can- 
not maintain the suit without joining 
with them the legatees. Cool’s Dx’rs 
v. Higgins, 25 N.J.Hq. 117. 


10. Newman’s Appeal, 35 Pa. 339. 


ll. To action or suit against ex- 
ecutor for legacies or distributive 
shares generally see Wxecutors and 
Administrators §§ 20138-2019. 


12. White River Village Cong. 
Church v. Benedict, 44 <A. 878, 59 
N.J.Hq. 186 [aff 48 A. 1117, 62 N.J. 
Eq. 812]. 

fa] Death of executor does not 
justify a failure to make the personal 
representative a party, as an admin- 
istrator with the will annexed may 
be appointed. White River Village 
Cong. Church v. Benedict, 44 A. 878, 
59 N.J.Eq. 186 [aff 48 A, 1117, 62 N. 
J.Hq. 812]. 


Executor as necessary party de- 
fendant to suit to recover legacy or 
distributive share generally see Ex- 
ecutors and Administrators § 2014. 


13. Kingsland v. Kingsland, 47 A. 
69, 60 N.J.Hq. 65; Swoope’s Appeal, 
27 Pa. 58. 


[a] Jolnt devisees should be join- 
ed as parties, although by agreement 
between them one assumed the 
charge. Kingsland vy. Kingsland, 47 
A. 69, 60 N.J.iq. 65. 


14, Pickering v. Pickering, 15 N. 
HA. 281; Van Fleet v. Quicksall, 105 A. 
453, 90 N.J.Eq. 74; Swoope'’s Appeal, 
27 Pa. 58. But see Livingston v. Liv- 
ingston’s Ex’rs, 3 Johns. (N.Y.) 189 
(heirs and terretenants of the devi- 
see and not his personal representa- 
tives). 


[a] Rule applied.i—Where all of 
the estate of a life tenant charged 
with the payment of a legacy to re- 
maindermen was bequeathed to one 
of the remaindermen, his executors 
must respond, although the legacy 
has no “earmarks” of identification. 
Van Fleet v. Quicksall, 105 A. 453, 90 
N.J.Eq. 74. 


15. Howard v. Wofford, 16 S.C. 148. 


16. N.J.—Kingsland v. Kingsland, 
47 A. 69, 60 N.J.Hq. 65. 


N.Y.—Tonnelle vy. Hall, 
205, 


gen gases v. Gemmil, 5 Rawle 


3 Abb.Pr. 


Hi’ Ppa aes v. Gordon, 10 S.C.Eq. 


W.Va.—Moats v. Poling, 151 S.E. 


324, 108 W.Va. 417. 


[a] Persons held necessary par- 
ties —(1) Executor and_ devisee. 
Holliday v. Summerville, 3 Penr.&W. 


(Pa.) 533. (2) Executors and terre- 
tenants. McLanahan y. MclLanahan, 


1 Penr.&W..(Pai) 96; 24: Am.D., 363% 
(3) Grantees of devisee. Jenkins v. 
Jenkins, 7 Pa. 246. (4) Heir to land. 
Tonnelle v. Hall, 8 Abb.Pr. (N.Y.) 


205. (5) Heirs and terretenants of 
devisee. Livingston vy. Livingston, 
3” Johns. “CN. Y¥2)) 189;° (¢6) Personal 


representatives of deceased legatees. 
RS v. Schelley, (N.J.Ch.) 20 A. 


17. South Camden Union M. E. 


Church vy. Wilkinson, 36 N.J.Eq. 141 


[aff 38 N.J.Eq. 514]; Fisher v. Hub- 
bell, 7 Lans. (N.Y.) 481, 65 Barb. 74, 
1 Thomps.&C. 97 [mod on other 
grounds 1 Hun 610, 4 Thomps.&C. 
691]; Hallett v. Hallett, 2 Paige (N. 
a ant Fish v. Howland, 1 Paige (N. 


_ [a] As creditors.—Legatees, claim- 
ing a charge of their legacies on land 
devised by their testator to another 
decedent, the personal representative 
of each estate being the same, may 
join in one suit as creditors having 
claims of equal degree and under like 
circumstances. Fisher v. Hubbell, 
7 ans. (CN.Y.) 481,965. Barb. T4iieb 
Thomps.&C, 97 [mod on other grounds 
1 Hun 610, 4 Thomps.&C. 691]. 


18. Chase v. Warner, 64 N.W. 730, 
106 Mich. 695. 


_[a] ‘Thus other legatees, similarly 
Situated, are not necessary parties 
where the bill alleges that defendant 
has assumed and agreed to pay all 
other legacies, thus opening the way 
for proof of a novation sufficient to 
relieve the land from the lien of such 
legacies. Chase v. Warner, 64 N.W. 
730, 106 Mich. 695. 


19. Larkin v. Mann, 53 Barb. : 
ATG * 


Sis Houck y. Herrick, 179 Ill.App. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


. 


A testator’s per- 


a 
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sons whose interests are not involved.22 


[§ 2550] (5) Pleading.22 The general rules as to 
pleadings at law?* or in equity,?* according to the 
form of the action, govern the requisites and suffi- 
ciency of the pleadings in an action or suit to en- 
force the charge of a legacy on Jand,?* such as in re- 
gard to the necessity and sufficiency of allegations 
as to the death of the testator,2° the probate of the 
will,?’ plaintiff’s right to the legacy,?® the nonpay- 
ment of the legacy,?® the possession, by the devisee, 
of land against which the charge is sought to be en- 
foreed,*° and as to negativing matters of defense. 
Where the legacy is a charge on blended residuary 
real and personal estate,*? a bill to enforce such 
charge need not distinguish the estate in the different 
kinds of property.2* A complaint for the enforee- 
ment of the lien of a legacy charged on land need 
not aver that the testator had not sufficient personal 


estate to satisfy the legacy at the time he executed 
the will;?4 nor need it aver that there had been a 
final settlement of the testator’s estate,?® unless the 
legacy is payable first out of the personalty;?° nor 
need it allege a demand and refusal of the legal rep- 
resentatives of the estate of the testator to pay the 
legacy, where there is no personal liability imposed 
on anyone for the payment of the legacy.?* The re- 
ceipt of rents and profits from the land must be al- 
leged in an action to enforce a charge on rents and 
profits,?® but not where the charge is only on the 
land.?° 


Exhibit. A copy of the will may be filed as an ex- 
hibit to the complaint, although it is not strictly the 
foundation of the action.*°® 


[§ 2551] (6) Evidence.41 The general rules of 
evidence*? apply in an action or suit to enforce a leg- 
acy as a charge or lien against land or estate in re- 


21. U.S.—Canal Bank v. Hudson, 
4 S.Ct. 803, 111 U.S. 66, 28 L.Ed. 354. 


ge eta v. Miles, 2 Del.Ch. 


Miss.—Swayze v. Powell, 121 So. 
$52, 153 Miss. 829. 
N.J.—Young v. Schelley, (Ch.) 20 


A. 856; Van Winkle v. Van Houten, 3 
TN (EAGLES Eom oe 


N.Y.—Barber v. Rowe, 193 N.Y.S. 
157, 200 App.Div. 290; Hallett v. Hal- 
lett, 2 Paige 15. 


N.C.—Bray v. Lamb, 17 N.C. 372, 
25 Am.D. 718. 


Pa.—Miltenberger v. Schlegel, 7 Pa. 
41. 


R.I.—Bourne v. Hall, 10 R.I. 139. 


[a] Rule applied.—Where a will 
gives a mother a future contingent in- 
terest in a legacy, which is descend- 
ible, and vests in her son as her sole 
next of kin, suit may be maintained 
by the son to subject the land to a 
lien to pay the legacy, without the 
intervention of the administrator of 
his mother’s estate. Barber v. Rowe, 
193 N.Y.S. 157, 200 App.Div. 290. 


[b] Persons held not necessary 
parties.—(1) Personal representa- 
tive of deceased executor. Young v. 
Schelléy,. GN.Ji.Ch.). 20) -A.. 8565" 8(2) 
Personal representative of devisee 
who has sold his interest. Bourne v. 
Hall, 10 R.I. 139. (8) Terretenants, 
where Jand not charged. Millenberg- 
er v. Schlegel, 7 Pa. 241. (4) Third 
person cjJaiming under title para- 
mount. Hallett v. Hallett, 2 Paige 
(N.Y.) 15. (5) Trustee in a deed of 
trust given by the devisee. Canal 
Bank v. Hudson, 4 S.Ct. 303, 111 U.S. 
66, 28 L.Ed. 354. (6) Widow dissent- 
ing from will and claiming dower. 
Bray v. Lamb, 17 N.C. 372, 25 Am.D. 
718. 


[c] Contingent remaindermen are 
not necessary parties to a proceeding 
for the sale of real estate to dis- 
charge accumulated annuities without 
an affirmative showing of the exist- 
ence of persons with a vested inter- 
est in the remainder. Swayze v. 
Powell, 121 So. 852, 153 Miss. 829. 


22. Against executor or adminis- 
trator for legacies or distributive 
shares generally see Hxecutors and 
Administrators § 2156. 


23. See Pleading 49 C.J. p 1. 

24. See Equity §§ 374-668. 

25. Ill.—Irwin v. Wollpert, 21 N. 
BE. 501, 128 Ill. 527 [aff 28 Ill.App. 
136]. 


Ind.— Watt v. Pittman, 25 N.B. 191, 


125 Ind. 168. 


Md.—Robinson vy. 
(GHIDL Kes An, 2G Leis 


ee ee v. Lawrence, 3 Edw. 


N.C.—Patton v. Clendenin, 7 N.C. 68. 


Pa.—Miltenberger vy. Schlegel, 7 Pa. 
241; Parker’s Estate, 2 Pa.Dist. 101, 
12 Pa.Co. 436. 


[a] Bill held sufficient to enforce 
maintenance and support against pur- 
chaser of land from the devisee. 
Patton v. Clendenin, 7 N.C. 68. 


[b] Description of devisee as ex- 
ecutor held surplusage.—Miltenberg- 
er v. Schlegel, 7 Pa. 241. 


[c] Answer as to alienated prop- 
erty.—Under the rule that parcels 
of land sold subject to the same en- 
cumbrance will be subjected in the 
inverse order of their alienation, it 
is a good answer to an objection 
that the complaint in a suit to charge 
a legacy on real estate should em- 
brace all the lands owned by the tes- 
tator at his death, that a parcel not 
embraced had been alienated by the 
devisees. Briggs v. Carroll, 22 N.E. 
1054, 117 N.Y. 288. 


26. Watt v. Pittman, 25 N.E. 191, 
125 Ind. 168. 


[a] Thus, where, in an action to 
compel a devisee to discharge an obli- 
gation of support and_ education 
charged on the land, the complaint 
alleges that the will was admitted to 
probate, and that the devisee became 
entitled to the land devised, and took 
possession of it as owner, the omis- 
sion to aver directly that the testator 
was dead does not render the com- 
plaint demurrable, since uncertainty 
is not ground for demurrer. Watt v. 
Pittman, 25 N.E. 191, 125 Ind. 168. 


27. Watt v. Pittman, supra. 


[a] Where it is alleged that will 
was admitted to probate, the com- 
plaint need not set out the proof of 
the will, or the proceedings admitting 
it to probate, or allege that letters 
testamentary were issued, or that the 
testator owned the land at the time of 
his death. Watt vy. Pittman, 25 N.E. 
191, 125 Ind. 168. 

28. Lewis v. Reed, 10 Ga. 293. 


[a] Thus, where a testator* de- 
vised to his wife his house and _ lot, 
during her natural life or widow- 
hood, and directed her to keep it open 
to any of his children who might be 
indigent or unfortunate, complainants 
who claim to be indigent and unfor- 
tunate are entitled to have the home 


Townshend, 3 


kept open for their benefit only during 
the natural life or widowhood of the 
testator’s wife, and to entitle them to 
maintain a bill for relief, under the 
will, they must show affirmatively 
on the face of the bill that the testa- 
tor’s widow is alive and unmarried. 
Lewis v. Reed, 10 Ga. 293. 


29. Reynolds v. Bond, 83 Ind. 36. 


[a] Allegation that legacy has not 
been paid to legatee is sufficient in an 
action to enforce payment out of land 
devised without alleging that it has 
not been paid to the executors of the 
besiator Reynolds v. Bond, 83 Ind. 


30. Kingsland v. Kingsland, 47 A. 
69, 60 N.J.Eq. 65. 


31. Barber v. Rowe, 193 N.Y.S. 157, 
200 App.Div. 290. 


[a] Thus, in a suit to subject land 
to a lien for the payment of a legacy, 
it is not necessary to allege that de- 
fendants were not bona fide purchas- 
ers for value. Barber v. Rowe, 193 N. 
YS: 1575200) App. Div. -29:05 


32. See supra § 2501. 
23. Readman v. Ferguson, 13 App. 
D.C. 60. 


34. Davidson v. Coon, 25 N.E. 601, 
125 Ind. 497, 9 L.R.A. 584. 


35. Jennings v. Sturdevant, 40 N. 
E. 61, 140 Ind. 641, 1°Prob.Rep.Ann. 
159; Davidson v. Coon, 25 NB: 601; 
125 Ind. 497, 9 L.R.A. 584; Reynolds 
v. Bond, 83 Ind. 36. 


[a] Allegation that there are no 
assets in the hands of the executor 
or that can come into his hands for 
payment of the legacy is sufficient 
without alleging that the estate is 
fully settled and the executor dis- 
charged. Jennings v. Sturdevant, 40 
ae 61, 140 Ind. 641, 1 Prob.Rep.Ann. 

59. 


Final settlement as not condition 
precedent see supra § 2547. 

36. Longacre vy. Stiver, 35 N.H. 900, 
135 Ind. 584. 


37. Barber v. Rowe, 
157, 200 App.Div. 290. 


88. Robinson v. Townshend, 3 Gill 


193 N.Y.S. 


& J. (Md.) 413. 
39. Townshend v. Duncan, 2 Bland 
(Md.) 45. 


4G. Watt v. Pittman, 25 N.E. 191, 
125 Ind. 168. 

41. Evidence of extrinsic circum- 
stances as to testator’s intention to 
charge real estate see supra § 2487, 


42. See Evidence 22 C.J. pl. 
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gard to the presumptions,*? burden of proof,‘* ad- 
missibility,*> and weight and sufficiency*® of the evi- 
The burden of proof is on the legatee plain- 
tiff to sustain his lien or charge as alleged,*? such 
as to show that the testator, to his knowledge, pos- 
sessed no personalty or insufficient personalty at the 
time the will was executed to pay the legacies, for the 
purpose of showing an intention to charge general 
legacies on real estate;#® and to show the lien, not 
as one in existence at the time of the death of the 
testator, but as existing when the action is brought.*® 
The burden is also on plaintiff to prove nonpayment 
of the legacy,®° or to overcome the presumption of 
payment, arising from lapse of time.*! 
to compel a deviscee to discharge an obligation of sup- 
port and education charged on land, the value of the 


dence. 


43. In re Lilienthal’s Hstate, 246 


N.Y.S. 459, 139 Mise. 235. 


[a] Dlustration.—In determining 
whether legacies are chargeable 
against residuary realty, the pre- 


sumption is that the testator gave 
sufficient attention to the matter to 
understand and appreciate the extent 
of his assets. In re Lilienthal’s Es- 
tate, 246 N.Y.S. 459, 139 Misc. 235. 


Presumption of payment see supra 
§ 2533. 


Presumptions in general see Evi- 
dence §§ 25-88. 


44. Davis v. Justice, 1 S.W. 588, 
8 Ky.L. 258; Wiggins v. Wiggins, 56 
A. 148, 65 N.J.Eq. 417 (burden on lega- 
tee of personalty to show that it 
should not pay the debts). 


Burden of proof in general see Evi- 
dence §§ 13-24. 


45. Hart v. Hart, 8 S.B. 182, 81 Ga. 
785. And see cases infra this note. 


[a] Evidence held admissible as 
to duty of devisee to furnish main- 
tenance and support. Whorton v. 
Snell, 147 So. 602, 226 Ala. 525. 


[b] Contract between defendants 
and the testator after the execution 
of the will, in which they obligated 
themselves to give certain support to 
the widow, was properly excluded 
when offered by defendants in an ac- 
tion to enforce a charge for support 
imposed on a devise, since the bequest 
to the widow was not revoked by the 
contract. Hart v. Hart, 8 S.E. 182, 81 
Ga. 785. 


Admissibility of evidence generally 
see Evidence §§ 89-156. 


46. Lockwood v. Stockholm, 11 
Paige (N.Y.) 87; Roman Catholic 
Bishop of Nueva Segovia v. Purug- 
ganan, 27 Philippine 651. And see 
eases infra this note. 


[a] Evidence held sufficient to 
show: (1) Acceptance of devise. 
Hunkypillar v. Harrison, 27 S.W. 1004, 
59 Ark. 453. (2) Intention that gen- 
eral legacies should be a charge on 
Jand not specifically devised. Carley 
v. Harper, 151 N.Y.S. 1056, 166 App. 
Div. 473, 14 Mills Surr. 438 [aff 114 N. 
EB. 351, 219 N.Y. 295]. (8) That pow- 
er under a will to take real estate on 
appraisement of the estate and pay- 
ment of specified shares to other bene- 
ficiaries was not exercised. Farley 
v. Welch, 140 S.W. 875, 237 Mo. 128. 


[b] Evidence held insufficient: (1) 
To show agreement to charge realty 
instead of personalty. Civico v. Rod- 
riguez, 4 Porto Rico 296. (2) To sus- 
tain the burden resting on the lega- 
tees of showing an intent that lega- 
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Awarded®*—(a) 


In an action 


cies be charged on realty, but suffi- 
cient to show that the testator at 
about the time of the execution of 
the will believed he possessed or had 
reasonable expectation that he would 
possess sufficient personalty to dis- 
charge the legacies. In re McArdle’s 
Will, 203 N.Y.S. 177, 122 Misc. 483. 


[c] As to nonpayment. — Proof 
that certain payments were made ona 
legacy charged on the testator’s real 
estate, and payable monthly, by one 
collecting the rents, did not sustain 
the burden of proving nonpayment of 
the balance, in the absence of proof 
that payment was not made from 
some other source. Appell v. Halbe, 
202 N.Y.S. 364, 207 App.Div. 315. 


{d] Affirmative evidence must be 
produced ‘to sustain an allegation 
that defendant received the land men- 
tioned in the will, subject to a charge 
of a legacy imposed by the will. 
Roman Catholic Bishop of Nueva 
Segovia v. Purugganan, 27 Philippine 
651. 


Weight and sufficiency of evidence 
generally see Hvidence §§ 1730-1806. 


47. Getchell v. Rust, 68 A. 404, 8 
Del.Ch. 284; Davis v. Justice, 1 S.W. 
588, 8 Ky.L. 258; Conkling v. Weath- 
erwax, 73 N.E. 1028, 181 N.Y. 258, 2 
Ann.Cas. 740; Brill v. Wright, 19 N. 
H. 628, 112 N.Y. 129, .8 Am-S.R. 77; 
Carley v. Harper, 151 N.Y.S. 1056, 166 
App.Div. 478, 14 Mills Surr. 438 [aff 
114 N.E. 351, 219 N.Y. 295]; McGold- 
rick v. Bodkin, 125.-N.Y.S. 101, 140 
App.Div. 196; In re Kunz’ Estate, 249 
N.Y.S. 446, 139 Misc. 869; Laurens v. 
Read, 35 S8.C.Hq. 245. 


[a] As exonerating personalty.— 
It is incumbent on the parties claim- 
ing that legacies are an exclusive 
charge on the real estate to show that 
it was the testator’s intention abso- 
lutely to exclude the personal prop- 
erty. In re Marsh’s Estate, 1386 N.Y.S. 
630, 75 Mise. 587, 9 Mills Surr. 86. 


[b] Change from realty to person- 
alty.—On the issue whether general 
legacies were chargeable on a devise 
of realty, the burden was on general 
legatees, if evidence thereon was ma- 
terial to them, to establish a change in 
the relation of the testatrix’ realty 
to personalty after execution of the 
will. In re Hall’s Estate, 258 N.Y.S. 
460, 144 Misc. 264. 


48. In re Tuozzolo’s Will, 259 N.Y. 
S. 542, 145 Misc. 485; In re Hall’s Es- 
tate, 258 N.Y.S. 460, 144 Mise. 264. 


[a] Without proof that testatrix 
possessed no personalty when the 
will was executed, the general rule 
that pecuniary legacies are payable 
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real estate may be proved in order to show the char- 
acter of the support and education intended by the 
testator, and the extent and character of duty as- 
sumed by acceptance of the devise.*? 


[§ 2552] (7) Judgment or Decree and Relief 


In General. In accordance with 


general rules,®* the court, in a suit to enforce the 
charge or lien of a legacy onsthe testator’s estate, or 
on land in the hands of a devisee, should deter- 
mine the amount of the charge or lien,°® and may de- 
eree the legacy a charge on real estate,°® and order 
it to be paid to the legatee and not to his attorneys.°? 
It may also provide the method of securing the leg- 
acy,°® as by ordering a sale®® or mortgage®® of the 
real estate charged to raise funds to pay the lega- 
cy; designate the particular real estate which shall 


only from personalty applies. In re 


Tuozzolo’s Will, 259 N.Y.S. 542, 145 
Misc. 485. 

49. Conkling v. Weatherwax, 73 N. 
HE. 1028, 181 N.Y. 258. 

50. Conkling Vv. Weatherwax, 
supra. 

51. Yeates’ Estate, 22 Pa.Dist. 445; 
Parker’s Hstate, 2 Pa.Dist. 101, 12 
Pa.Co. 436. 

[a] Presumption overcome. — 


Proof that with the consent of the 
parties then owning the real estate 
the personalty was distributed to the 
exclusion of the legatee is sufficient 
to overcome the presumption of pay- 
ment, especially where the persons 
objecting are those benefited by the 
distribution. Parker’s Estate, 2 Pa. 
Dist. 101, 12,°Pa.Con 436: 


Presumption of payment see supra 
§ 2538. 


52. Watt v. Pittman, 25 N.E. 191, 
125 Ind. 168; Borst v. Crommie, 19 
Hun (N.Y.) 209. 


53. In equity in general see Equit 
§§ 820-968. rape? 


54. See Equity §§ 845-861. 
55. Williamson v. Williamson, 6 
B.Mon. (Ky.) 307; Mallery v. Facer, 


74 N.E. 487, 181 N.Y. 567; Collister 
Vv. Fassitt, 48 N.Y.S. 792, 23 App Div. 
466 [aff 57 N.E. 490, 163 N.Y. 281, 79 
Am.S.R. 586, and rearg den 57 N.E. 
1107, 163 N.Y. 610]; Gumaer’s Estate, 
19 Pa.Super. 621; Clark’s Estate, 25 
Pa.Dist. 986. 


[a] Thus, where a devisee is 
charged with the payment of a rea- 
sonable amount for the support of a 
relative of the testator, and fails 
honestly and fairly to exercise the 
discretion so vested, it is competent 
for a court of equity to ascertain the 
amount and decree its payment. Col- 
lister v. Fassitt, 57 N.E. 490, 163 N.Y. 
281, 79 Am.S.R. 586. 


[b] Order not excessive.—Order of 
support of seven dollars and fifty 
cents per week in accordance with a 
will devising land with an under- 
standing that the testator’s sister 
should receive support was not exces- 
sive. In re Clark’s Estate, 99 Pa. 
Super. 490. 


56. Walker v. Follett’s Estate, 73 
A. 1092, 105 Me. 201. 


57. Sullivan v. Sullivan, 242 Ill. 
App. 501. 
58. Walker vy. Follett’s Estate, 73 


A. 1092, 105 Me. 201. 
59. See infra § 2558. 
60. In re Tucker, [1893] 2 Ch. 323. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 


Ya 
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in the first instance be reached;%! adjust the equi- 
ties between the different parties to the proceed- 
ing,°? as by ordering one beneficiary to make cer- 
tain payments to other beneficiaries, to equalize 
shares, according to the testator’s intention;®* and 
order such relief as it may deem equitable and just 
under the circumstances of the particular case,®* and 
so far as such relief has been prayed for.®® The de- 
eree may order the land or property held for the sat- 
isfaction of the legacy,®® or have a sufficient sum set 
apart to pay the legacy when it becomes due;** and 
may sequester the rents of realty charged with the 
payment of legacies, if the rents are needed to pre- 
But the court, in such an action, 
cannot decree the payment of debts from the pro- 
ceeds of the land, where the creditors are not par- 
ties, although the debts directed to be paid are admit- 
ted by the executors;®® nor direct the executor to 


vent a deficiency.®* 


61. Walker v. Follett’s Estate, 73 
AY 1092;3-105 Me:>201; In re Luce’s 
Will, 219 N.Y.S. 488, 128 Misc. 355; 
Fessenden’s Hstate, 33 A. 135, 170 Pa. 
631. 


[a] Thus (1) in a proceeding to 
enforce a legacy for the support of 
a certain person, charged on the land, 
the devisee, who was primarily liable 
by his acceptance of the devise, being 
a party defendant, as well as his gran- 
tees, the decree should be entered 
against him for the amount due, to 
be levied, on failure of him and the 
grantees to pay, on the land, in the 
inverse order of its alienation. Fes- 
senden’s Estate, 33 A. 135, 170 Pa. 
631. (2) Where property is willed 
to a beneficiary for life, and the re- 
mainder not used for his maintenance 
is willed to others, and at such bene- 
ficiary’s death certain real estate is to 
go to certain other beneficiaries, since 
the latter take only in the event that 
it is unnecessary to use the portion 
for the first beneficiary’s support, if 
his support requires the sale of prop- 
erty, the real estate so willed should 
be sold last. In re Luce’s Will, 219 N. 
Y.S. 488, 128 Misc. 355. 


62. Houck v. Herrick, 187 Ill.App. 
579. 


€3. Jasper v. Bristow, 30 S.W.(2d) 
965, 235 Ky. 259. 


Charges to equalize portions gen- 
erally see supra § 2507. 


64 Ill.—McFarland v. McFarland, 
52mNeB ye 28h) Li Dll. 208. 


Iowa.—Raher v. Raher, 
810, 130 Iowa 743. 


Ky.—Hall v. Hall, 283 S.W. 957, 214 
Ky. 596; Williamson v. Williamson, 
6 B.Mon. 307. 


N.C.—Brown v. Brown, 42 N.C. 30. 


Pa.—Woodrow’s Estate, 22 A. 810, 
144 Pa. 198. 


65. Cook v. Grant, 1 Paige (N.Y.) 
407. 


[a] Thus, where land is devised 
on condition that the devisee pay 
certain legacies, and, the legacies re- 
maining unpaid, the legatee files a bill 
against the devisee, who has taken 
possession of the estate, for payment 
of the legacies, or a sale of the estate 
for that purpose, and the bill is taken 
pro confesso, and a sale of the land 
is decreed, the devisee is not bound 
by the decree to pay the balance of 
the legacies after deducting the pro- 
ceeds of the sale. Cook yv. Grant, 1 
Paige (N.Y.) 407. 

66. Talbot v. Rountree, 3 Ill.App. 
275; Worthington v. Smith, 53 S.W. 
1, 21 Ky.L. 834; Beck v. Montgomery, 


107 N.W. 


WILLS 


Receiver. 


1 ELO War (GN: Ye) 3:95 


67. ‘Leslie .v. Moser, 62 Ll App. 
555 [rev on other grounds 45 N.E. 
417, 163 Ill. 502]. 


68. Pond v. Allen, 2 A. 
1 Bey BS os ral, 


Seguestration generally see Seques- 
bration 60 €.Ji) pil 75. 


69. Dunning v. Dunning, 31 N.Y.S. 
719, 82 Hun 462 [aff 42 N.E. 722, 147 
N.Y. 686]. 


Debts and obligations of testator 
generally see infra §§ 2557-2598. 


70a in res Taber) 116. Nias. 
132 App.Div. 495. 


[a] Thus, where a will does not 
direct a devisee, also executor, to pay 
a legacy, and his title is not condi- 
tioned thereon, and there is no pro- 
vision by which it is expressly 
charged on real estate, a decree of 
the surrogate court that it is a lien 
on devised realty, and directing the 
executor to pay it in full, is erroneous 
so far as it directs payment of any 
amount beyond the sum with which 
he is chargeable as proceeds of the 
testator’s personal property on due 
distribution and application thereof, 
since under Code Civ. Proc. § 2554, 
providing that a decree for payment 
of a sum of money into court may 
be enforced by execution against 
property of the party directed to 
make payment, the effect of the deci- 
sion was to create a personal liability 
on him. In re Taber, 116 N.Y.S. 960, 
132 App.Div. 495. 


71. Gee v. Gee, 68 N.E. 515, 204 Ill. 
BSS Maik LOA Apps sissy ing re 
Pierce, 14 N.W. 588, 56 Wis. 560; Gar- 
fitt v. Allen, 37 Ch.D. 48; Daniel v. 
Davies, 5 De G.&Sm. 611, 64 Reprint 
1266. 


{a] Thus, where the will author- 
izes the devisee to take any and all 
proper and necessary steps to enforce 
payment of an annuity, the appoint- 
ment of a receiver to collect the rents, 
issues, and profits, and apply them 
to the payment of the annuity, is 
within the discretion of the court. 
Gee v. Gee, 107 Ill.App. 313 [aff 68 N. 
E. 515, 204 Ill. 588]. 


Receivers generally see Receivers 
Bae Chiang ole 

72. Sale under order of court for 
payment of legacy generally see Ex- 
ecutors and Administrators § 1457. 


302, 15 


960, 


Testamentary power of executor to 
sell see Executors and Administra- 
tors §§ 636-688. 


73. See Executors and Administra- 
tors § 1457. 
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pay an amount beyond the sum with which he is 
chargeable as property of the testator.7° 


When necessary a receiver may be ap- 
pointed in proceedings to entorce payment of a leg- 
acy out of the land charged.“ 


[§ 2553] (b) Sale.*? 
inherent authority to order a sale of decedent’s real 
estate for the payment of a legacy, even though the 
personal fund has been exhausted,’* and it may not 
be proper in all cases and under all circumstances to 
divect a sale of the land for the payment of the leg- 
acies,’* if a legacy constitutes a charge or len on 
the testator’s real estate or property, or on land de- 
vised,*® the court, im an action or suit to enforce 
such charge or lien, may properly direct a sale of the 
land or property charged, to satisfy the legacy,’® 
particularly where there is no personalty or other 


Although the court has no 


74. Hogan v. Kavanaugh, 34 N.E. 
292 Lose Never 47, 

75. See supra §§ 2474, 2475. 

76. Del.—George v. McMullin, 3 
Del.Ch. 269. 

D.C.—O’Brien v. Dougherty, 1 App. 
D.C. 148. 


Hawaii.—In re Rowat’s Estate, 31 
Hawaii 92. 


Ill.—McFarland v. McFarland, 
N.E. 281, 177 Ill. 208; Daly v. Wilkie, 
111 Ill. 382; Houck v. Herrick, 179 Il. 
App. 274, 279 [cit Cyc]. 


Me.—Whitehouse v. Cargill, 29 A. 
934, 86 Me. 60; Merritt v. Bucknam, 
7 A. 383, 78 Me. 504. 


Mass.—Sherman vy. Sherman, 4 Al- 
len 392. 


Mich.—Chase v. Warner, 
730, 106 Mich. 695. 


Miss.—Anderson v. Anderson, 
So. 603, 147 Miss. 515. 


N.J.—Den ex dem. Wilson v. Small, 
20 N.J.Law 151; Mahaney vy. Mahaney, 
110 A. 15, 91 N.J.Eq. 473. 


N.Y.—Cook v. Grant, 1 Paige 407. 


N.C.—Barfield v. Barfield, 18 S.E. 
505, 113 N.C. 230; Harris-v. Ross, 57 
N.C. 413. 


Pa.—Solliday v. Gruver, 7 Pa. 452. 


Va.—Philips v. Williams, 5 Gratt. 
(46 Va.) 259. 


Wis.—Root’s Will, 51 N.W. 435, 81 
Wis. 263. 


Eng.—In re Tucker, [1893] 2 Ch. 
323; In re Parry, 42 Ch.D. 570; Free- 
man v. Simpson, 6 Sim. 75, 9 Hng.Ch. 
75, 58 Reprint 523. 


[a] TNlustrations.—(1) Where a 
devisee of land subject to charges in 
favor of his two brothers, continues 
to decline to accept the devise and 
pay the legacies to the brothers, the 
lien of such brothers should be fore- 
closed by sale of the land. Mahaney 
v. Mahaney, 110 A. 15, 91 N.J.Hq. 473. 
(2) Where the will charges the testa- 
tor’s entire estate with the burden of 
expense of supporting and maintain- 
ing the wife during her life, lands be- 
longing to the estate may be sold to 
raise funds for such support, where 
the rents, profits and personal proper- 
ty are insufficient for such purpose, 
notwithstanding the will provided 
that, after death of the wife, the tes- 
tator’s estate would go to the children 
in fee simple. Anderson y. Anderson, 
112 So. 603, 147 Miss. 515. (3) Where 
land on which an annuity is a charge 
is sold during the pendency of a suit 
in equity to enforce the same the 
court may, without noticing the pen- 
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fund to satisfy the charge;77 and it has been held 
that even where the legacy is by the will directed 
to be paid out of the income of the testator’s estate, 
the court may order a sale of a part of the estate 
for payment of the legacy.7® A sale, however, will 
not be ordered except as a last resort, where it is not 
probable that the land if sold subject to a lien for 
future support, will bring its fair value.*® Such sale 
is subject to any other legacies charged on the land;°° 
and in ordering the sale, the court should protect the 
devisee against any lability resting on him by the 
default of the party seeking to enforce the charge.*+ 
A legatee is not entitled to a decree for the sale of the 
land if his indebtedness to the testator’s estate ex- 
ceeds the amount of his legacy,” nor to a decree of 
sale of land on which his legacy is not a charge;** 
and if the legacy is in the form of an annuity, the leg- 
atee is not entitled to have the property sold and the 
proceeds invested to secure the annuity, so long as the 
devisee is not in default in the payment of the install- 
ments.** 


Sale of reversionary interest. A reversion or vest- 
ed remainder may be sold before the expiration of the 
precedent estate for the satisfaction of legacies 
charged thereon;®® and where the precedent estate 
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is a life estate the power of the court to order 
such sale is not affected by the fact that a part of the 
premises was testator’s homestead,®® or that the life 
tenant is a comparatively young man, and that on 
that account the reversion will sell for but little and 
a sacrifice of the property be caused.§* 


Where several legacies are charged on land, which 
is insufficient to pay them all, the proceeds obtained 
by selling the land under a judgment obtained by one 
of the legatees should be divided among the legatees 
pro rata.%§ : 


A renunciation of the devise®® by the devisee does 
not affect the right of a legatee to have his lien fore- 
closed by a sale of the land,®® but where such renun- 
ciation is made by the devisee under a misunder- 
standing as to his rights, and has not changed the sit- 
uation, and has injured only himself, the forfeiture 
of the surplus which may arise on such sale will not 
be enforced.®* 


Officer making sale. Such sale should be made by 
the officer authorized by the court, and holding of- 
fice at the time of sale.®? 


Deficiency. If the amount of the legacies is not 
raised by.the sale of the property charged, a decree 


° 


dente lite purchaser, order the land 
sold to satisfy the arrears of the 
annuity. Philips v. Williams, 5 Gratt. 
(46 Va.) 259. ; 


[b] In suit to construe a will and 
for an order of sale by an adminis- 
trator with the will annexed in which 
the holders of legal title to land 
charged with legacies are made de- 
fendants, such administrator may be 
ordered to sell the land to pay the 
legacies, provided such defendants do 
not object. Ferris v. Ferris, 98 A. 215, 
it Deli@he 174. 


[c] Experimental order. — Where 
Jand is devised to several, charged 
for maintenance of a person, and such 
maintenance can be had on the land 
itself, a court of equity will not or- 
der a sale, except experimentally, to 
ascertain whether the support of the 
person so provided for can be received 
by such sale. Harris v. Ross, 57 N.C. 
413. 


[d] Where there are adult and 
infant legatees, whose legacies are 
charged on a real fund, although the 
adult legatees have a right to have 
their legacies immediately raised, and, 
for that purpose a sale may be neces- 
sary, and the heir offers the residue 
of the purchase-money to be laid out, 
as a security for the interest, of the 
legacies given to the infants when 
due, the court will not deprive them, 
in case of deficiency, of recourse to 
the real fund. Dickinson y. Dickin- 
son, 3 Bro.Ch. 19, 29 Reprint 383. 


Sale of real estate for payment of 
legacies under order of court gener- 
ally see Executors and Administra- 
tors § 1457. 


77. In re Rowat’s Hstate, 31 
Hawaii 92; Anderson vy. Anderson, 
112 So. 603, 147 Miss. 515; Green vy. 


Rathbun, 78 A. 528, 32 R.I. 145. And 


see cases supra note 76. 


[a] Thus, when personalty is con- 
sumed in payment of debts and ex- 
penses of administration, realty may 
be sold to satisfy specific legacies. 
In re Rowat’s Estate, 31 Hawaii 92. 


[b] Where personal property is 


sufficient to pay the legacy, a sale of 
the real estate should not be decreed. 
Green v. Rathbun, 78 A. 528, 32 R.1. 
145. F 
78. 
48. 


Gillon v. Turnbull, 6 S.C.Eq. 


79. Hall v. Hall, 283 S.W. 957, 214 
Ky. 596. 


80. In re Fitzgerald’s Estate, 216 
N.Y.S. 535, 217 App. Div. 188 [aff 157 
N.E. 869, 245 N.Y. 589]; Hallett v. 
Hallett, 2 Paige (N.Y.) 15; Solliday 
v. Gruver, 7 Pa. 452. 


[a] Thus, where some of the lega- 
tees are not made parties, because 
they could not be ascertained, the 
court may order a sale subject to the 
claims of such legatees as were not 
made parties. Hallett v. Hallett, 2 
Paige (N.Y.) 15. 


[b] Rule applied.—(1) A specific 
parcel of real property will not be 
sold to pay a legacy, where it appears 
that under the will all of the real 
property was directly charged with 
the payment of an annuity, and that a 
provision authorizing the executors 
to convey and sell the real estate and 
to invest and reinvest any other prop- 
erty was discretionary merely, and 
cannot be construed as overriding the 
provision that the annuity Should be 
a lien on all of the real property. 
In re Fitzgerald’s Estate, 216 N.Y.S. 
535, 217 App.Div. 188 [aff 157 N.E. 
869, 245 N.Y. 589]. (2) Where, in an 
action by a legatee to have the legacy 
declared a lien or charge upon the 
testator’s land and to direct a sale 
thereof to pay it, to which action cer- 
tain persons having claims against 
the estate are parties but not as credi- 
tors, the legacy is properly declared 
to be a lien, it is proper, on appeal, 
to modify a judgment directing a sale 
for the purpose of paying the above 
mentioned claims first and the lega- 
cies out of the surplus by providing 
for a sale of the real estate for the 
payment of the legacy, subject to the 
right of creditors of the testator to be 
paid out of the fund before the lega- 
tees, only after the debts are duly 
established in the surrogate’s court 


and such proceedings had as will au- 
thorize proceedings for the sale of 
real estate for the payment of the 
testator’s debts. Hogan v. Kavan- 
augh, 34 N.B. 292, 138 N.Y. 417 [reh 
den 34 N.E. 1046, 139 N.Y. 620 mem]. 


81. Daly v. Wilkie, 111 Ill. 382. 


82. Harman’s Hstate, 19 A. 1021, 
135 Pa. 441. 


ig Houck v. Herrick, 179 Ill.App. 


[a] Thus, where a husband re- 
nounces his wife’s will and as heir 
takes one-half of certain land charged 
in the will with the legacies and pur- 
chases the other half from the devy- 
isee, it is error to order a sale of the 
whole tract, since the legacies were 
only a charge on half of it. Houck 
Ve shlerricks S179. TiieAsppe onae 


84. Re Potter, 50 L.T.Rep.N.S. 8. 

85. Root’s Will, 51 N.W. 435, 81 
Wis. 263. 

86. Root’s Will, supra. 

87. Root’s Will, supra. 

88. Otty v. Ferguson, 1 Rawle 
(Pa.) 294. 

89. Generally see supra §§ 2168, 


2169. 


90. Mahaney v. Mahaney, 
1b, 91 N:J: Eq. 473. 


91. Mahaney. v. Mahaney, supra. 


Effect of renunciation generally see 
Supra § 2169. 


92. Swayze v. Powell, 121 So. 852, 
153 Miss. 829. 


_-{a] Thus, where a decree authoriz- 
ing a sale of lands for the purpose 
of paying accumulated annuities, ap- 
points aS commissioner the chancery 
clerk of the county, the sale under 
such appointment is properly made by 
the person holding the office of chan- 
cery clerk at the time of the sale, 
regardless of whether he held such 
office at the time of the decree order- 
ing the sale and making the appoint- 
ment. Swayze v. Powell, 121 So. 852, 
153 Miss. 829. 


110 A. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


a 
§§ 2553-2554] 


for the deficiency may be entered against a devisee 
who has sold his interest.®? 


[§ 2554] g. Right to Possession or Control of 
Land Charged.°* The charge of a legacy on land 
devised does not give the legatee any right to the pos- 
session and control of the land,®® and the nonpay- 
ment of the legacy is no defense to an action by the 
devisee to recover from the legatee possession of the 
land charged;°® nor can the legatee set up the charge 
of the legacy as a counterclaim in an action of eject- 
ment by the devisee.°* The fact that a legatee of an 
annuity has a mortgage on the property from the 
date of recordation of his claim does not entitle him 
to enjoin the owner of the legal title from selling the 
property.°> A legatee who is in possession of the 
land holds no relation thereto corresponding with 
that of a mortgagee in possession,®® and, if he takes 
possession of the land and appropriates the rents 
and profits, he is accountable to the devisee there- 
for.t 


Sale. The legatee has no power by virtue of his 
lien to sell the property,? except as a sale may be ac- 
complished by foreclosure.* 


[§ 2555] 3. Personal Liability of Devisee or Leg- 
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atee‘—a. In General. A testator may make a gift of 
real or personal property, or both, with the express 
provision that acceptance of the gift shall impose a 
personal obligation upon the donee to pay money or 
do anything else for the benefit of a third person® in 
which case the devisee or legatee may elect whether 
to accept or reject the gift,® and in accordanee with 
the rule relating to the acceptance of a legacy or de- 
vise burdened with a condition,’ if he accepts the 
gift, he is bound by the condition of personal la- 
bility.§ 


Devisees. Where the provisions of the will show 
an intention that the legacies are to be only a charge 
on or payable out of a certain fund or the property 
devised or bequeathed, there is no personal liability 
on the part of the devisee, if he accepts the devise, 
other than to pay the legacies so far as the fund or 
property charged will permit his doing so.® On the 
other hand, in the absence of anything showing a con- 
trary intent, if a devisee accepts a devise charged 
with the payment of legacies, such as by a direction? 
or on condition,*! that such legacies be paid by devi- 
see, as a general rule he is personally liable for their 
payment in accordance with the terms of the will,1? 


ek Houck y. Herrick, 179 Ill.App. | 
274, 
94. Right of legatee. of mainte- 


nance and support to control or in- 
peuere with property see supra § 
Diss 


Title to, and possession or control 


of, property devised or bequeathed 
generally see supra §§ 2458-2465. 


$5. Dinan v. Coneys, 38 N.H. 715, 
1438 N.Y. 544; Garfitt v. Allen, 37 Ch. 
D. 48. 


96. Dinan v. Coneys, 38 N.E. 715, 
143 N.Y. 544. 


97. Dinan v. Coneys, supra. 


98. Le Goaster v. Lafon Asylum, 
99 So, 22,155 La. 158. 


99. Dinan vy. Coneys, 38 N.E. 715, 
143 N.Y. 544. 


Operation and effect of possession 
ry mortgagee see Mortgages §§ 1258- 
1266. 

1. Barfield v. Barfield, 18 S.B. 505, 
113 N.C. 230. 


2. Boal v. Metropolitan Museum of 
Art, 298 F. 894 [rev 292 F. 303]. 

Title and possession of devisee of 
land charged with legacy see supra § 
2463. 

3. Boal v. Metropolitan Museum of 
Art, 298 F. 894 [rev 292 F. 303]. 

Enforcement of charge by sale gen- 
erally see supra § 2553. 


4. Enforcement by action at law 
see supra § 2545. 


5. Hoffman v. Friend, 111 A. 654, 
92 N.J.Eq. 60 [aff 112 A. 498, 92 N.J. 
Eq. 452]. 

Liability of legatee in general see 
infra text and notes 21-27. 


6. Hoffman v. Friend, 111 A. 654, 
92 N.J.Eq. 60 [aff 112 A. 498, 92 N.J. 
Eq. 452]. 

Election generally see 
2330-2457. 


7. See supra § 2164. 


8. Hoffman v. Friend, 111 A. 654, 
92 N.J.Bq. 60 [aff 112 A. 498, 92 N.J. 
Eq. 452]. And see cases infra note 
12. 


supra §§ 


9. U.S.—Sands v. Champlin, 21 F. 
Cas.No. 12,3038, 1 Story 376. 


Ark.—Hunkypillar v. Harrison, 27 
S.W. 1004, 59 Ark. 453. 


Ill.—Funk v. Eggleston, 92 Ill. 515, 
34 Am.R. 136. 


Ind.—Haskett v. Alexander, 34 N.E. 
325, 134 Ind. 543; Commons vy. Com- 
mons, 16 N.E. 820, 115 Ind. 162, 117 
Ind. 271. 


La.—HEskridge v. Farrar, 34.La.Ann. 
709, 725. 


SEU MIne  briceo v. Spencer, 4 Md.Ch. 
pelagic Dadd v. Powers, 136 Mass. 


Minn.—HEddy v. Kelly, 74 N.W. 1020, 
72 Minn. 32. 


N.H.—Pickering v. Pickering, 15 N. 
H. 281. 


N.J.—Wallington v. Taylor, 1 N.J. 
Eq. 314. 


N.Y.—Matter of Taber, 116 N.Y.S. 
960, 182 App.Div. 495. 


Ohio. ——Decker’ SS) Pxcrs iv. pogkeri® 


Ex’rs, 3 Ohio 157. 

ee re Semple’s Estate, 42 i“ 
28, 189 Pa. 385. 

Eng.—Jillard v. Edgar, 3 De G.& 


Sm. 502, 1114, 64 Reprint 580. 


[a] Tllustrations.—(1) Acceptance 
of a devise which provides that the 
devisee shall, out of the proceeds of 
the property devised, pay to another 
a certain annuity creates a liability, 
on the part of the devisee, merely to 
the extent of the proceeds of the prop- 
erty devised. Hunkypillar v. Harri- 
son, 27 S.W. 1004, 59 Ark. 453. (2) 
Where a will does not direct a dev- 
isee, also executor, to pay a legacy, 
and his title is not conditioned there- 
on, and there is no provision by which 
it is expressly charged on real estate, 
no personal liability rests on him by 
acceptance of the devise to pay it. 
In re Taber, 116 N.Y.S. 960, 132 App. 
Div. 495. 


{b] Where a legacy is charged on 
the income of the land, the implied 
promise on the part of the devisee 
extends only to an appropriation of 
the income. Pickering v. Pickering, 


15 N.H. 281. 


ETE As charging land see supra § 


11. As charging land see supra § 
2504. 
12. 


U.S.—Sands v. Champlin, 21 F. 
Cas.No. 12,303, 1 Story 376. 


Ala.—Whorton v. Snell, 147 So. 602, 
226 Ala. 525; Harland v. Person, 9 So. 
379, 93 Ala. 278; Mason v. Smith, 49 
Ala. 71. 


Ark.—Driver v. Evins, 1 S.W. 518, 
47 Ark. 297; Williams v. Nichol, 1 S. 
W. 243, 47 Ark. 254. 


Cal.—Dunne vy. Dunne, 4 P. 441, 1152, 
66eCal 157. 


ogee ee v. Hart, 8 §.H. 182, 81 Ga. 
5. 


: yo) LL Ages 
La Valle v. Droit, 179 Ill.App. 484; 
Houck v. Herrick, 179 Ill.App. 274. 


Ind.—Watt v. Pittman, 25 N.E. 191, 
125 Ind. 168; Porter v. Jackson, 95 
Ind. 210, 48 Am.R. 704; Wilson v. 
Moore, 86 Ind. 244; Lofton v. Moore, 
83 Ind. 112; Burch v. Burch, 52 Ind. 
136; Hall v. Curd, (App.) 181 N.E. 
168; Hikman y. Landwehr, 88 N.E 
105, 526, 43 Ind.App. 724. 


Iowa.—Mohn v. Mohn, 
1127, 148 Iowa 288. 


ieee v. Prentice, 4 Mete. 


La.—Eskridge v. Farrar, 34 La.Ann. 
ve 725; Groves v. Nutt, 13 La.Ann. 


126 N.W. 


Me.—Whitehouse v. Cargill, 29 A. 
934, 86 Me. 60; Doolittle v. Hilton, 63 
Me. 537; Willis v. Roberts, 48 Me. 257; 
Smith v. Lambert, 30 Me. 137; Bugbee 
v. Sargent, 23 Me. 269; Currier vy. 
Earl, 13 Me. 216. 


Md.—Mitchell v. Mitchell, 3 Md.Ch. 
ae eee v. Farmers’ Bank, 2 Md. 
as : 


Mass.—Amherst College y. 
134 Mass. 543; Greenough v. Welles, 
10 Cush. 571; Taft v. Morse, 4 Metc. 
523; Swasey v. Little, 7 Pick. 296. 

Mich.—Lowry v. Lyle, 198 N.W. 
245, 226 Mich. 676; Yalomstein v. 
Yalomstein, 157 N.W. 372, 190 Mich. 
615; Stringer v. Gambie, 118 N.W. 


Smith, 
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as on a contract,t* although the land devised and 
accepted is less in value than the amount of the 
Such personal liability attaches al- 
though the legacies are also a charge on the real es- 
tate devised,'® and even though the payment of the 
legacies is secured by a lien on the real estate, which 


legacies.!* 


979, 155 Mich. 295, 30 L.R.A.N.S. 815. 


Minn.—Eddy v. Kelly, 74 N.W. 1020, 
72 Minn. 32. 


Miss.—Red v. 
‘Miss. 242. 


Mo.—Byrne vy. Byrne, 157 S.W. 609, 
250 Mo. 632. 


.N:-H.—Perry v. Hale, 44 N.H. 363; 
Piper v. Piper, 2 N.H. 439. 


N.J.—Hoffman vy. Friend, 111 A. 654, 
92 N.J.Eq. 60 [aff 112 A. 498, 92 N.J. 
Hq. 452]; Horning v. Wiederspalen, 28 
N.J.Eq. 387. 


N.Y.—Dunham vy. Deraismes, 59 N. 
E. 903, 166 N.Y. 607; Dinan v. Coneys, 
38 N.E. 715, 148 N.Y. 544; Redfield v. 
Redfield, 27 N.E. 1032, 126 N.Y. 466; 
Van Rensselaer v. Van Rensselaer, 
ZINGER W.5, 113 N.Y. 200s) spill. sWWais= 
NET oor INGY was, a, coe tude d Zon S 
Brown v. Knapp, 79 N.Y. 136; Loder 
v. Hatfield, 71 N.Y. 92; Gridley v. 
Gridley, 24 N.Y. 130 [rev 33 Barb. 
250]; Kelsey v. Western, 2 N.Y. 500; 
Getman vy. Getman, 136 N.Y.S. 1064, 
151 App.Div. 808;.Glatner v. Glatner, 
133 N.Y.S. 872, 149 App.Div. 89; Som- 
mers v. Sommers, 69 N.Y.S. 866, 59 
App.Div. 340; Crawford v. McCarthy, 
47 N.Y.S. 436, 21 App.Div. 484 [rev 
on other grounds 54 N.B. 277, 159 N. 
Y. 514, rearg den 55 N.E. 1094, 160 
N.Y. 668]; Wieting v. Billinger, 3 ‘N. 
Y¥.S. 361, 50 Hun 324; Bushnell v. 
Carpenter, 28 Hun 19, 15 N.Y.Wkly. 
Dig. 559 [aff 92 N.Y. 270]; Johnson v. 
Cornwall, 26 Hun 499 [aff SiS NGS 
660]; Larkin v. Mann, 53 Barb. 267; 
Converse v. Converse, 133 N.Y.S. 552, 
73 Misc. 622; Fox v. Phelps, 20 Wend. 
437 [aff 17 Wend. 393]; Jackson v. 
Bull, 10 Johns. 148, 6 Am.D. 321; Van 
Orden v. Van Orden, 10 Johns. 30, 6 
Am.D. 314; Dodge v. Manning, 11 
Paige 334 [aff 1 N.Y. 298, How.A.Cas. 
894, 4 How.Pr. 365]; Birdsall v. Hew- 
lett, 1 Paige 32, 19 Am.D. 392; Glen 
v. Fisher, 6 Johns.Ch. 33, 10 Am.D. 
310; Kingsland v. Betts, 1 Edw. 596. 


Ohio.—Case v. Hall, 38 N.E. 618, 52 
Ohio, St. 24, 25 L.R.A.-766;- Fuller v. 
McEwen, 17 Ohio St. 288; Decker’s 
Ex’rs v. Decker’s Ex’rs, 3 Ohio 157. 


Okl.—Dixon y. Helena Society of 
Free Methodist Church of North 
America, 166 P. 114, 65 Okl. 203. 


Pa.—In re Walters’ Estate, 
862, 197 Pa. 555; Shillito v. 


Powers, 13 So. 586, 69 


47 A. 
Shillito, 


28 “A. 637, 160 Pa. 167; Renner. v. 
Headley, 18 A. 549, 129 Pa. 542; Et- 
ter v. Greenawalt, 98 Pa. 422; Sny- 


der’s Appeal, 75 Pa. 191 [rev 29 Leg. 
Int. 284]; Steele’s Appeal, 47 Pa. 437; 
Fields’ Appeal, 36 Pa. 11; Swoope’s 
Appeal, 27 Pa. 58; Coane v. Parmen- 
tier, 10 Pa. 72; Miltenberger v. Schle- 
gel, 7 Pa. 241; Hoover v. Hoover, 5 
Pa. 351; In re Lobach, 6 Watts 167; 
Ruston’s Ex’rs v. Ruston, 2 Dall. 243, 
2 Yeates 54, 1 L.Ed. 365, 1 Am.D. 283; 
Master’s Estate, 85 Pa.Super. 292; 
Wingett v. Bell, 14 Pa.Super. 558; Hill 
v. Hill, 17 Pa.Dist. 746; Dinsmore v. 
Ramsay, 2 Pa.Dist. 657, 13 Pa.Co. 119; 
Kleinhenz’s Estate, 28 Pittsb.Leg.J.N. 
S. 306. 


Tenn.—Anderson vy. Hammond, 2 
Lea 281, 31 Am.R. 612. 


Va.—Wenner vy. George, 106 S.E. 


365, 129 Va. 615. 
[a] “A distinction is drawn be- 
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tween a charge upon the estate and 
a charge upon the person of the dev- 
isee: . . The distinction rests 
upon the satisfactory reason, that 
where there the person of the devisee 
is charged with respect to the estate, 
there is a personal liability which 
may continue after his death; but it 
is otherwise where the charge is up- 
on the estate.” McRee’s Adm’rs v. 
Means, 34 Ala. 349, 37 


[b] Rule applied.—(1) By accept- 
ing a devise of land subject to a mort- 
gage, in the nature of a legacy the 
devisee Subjected himself to the lia- 
bility of having the mortgage en- 
forced by proper proceedings against 
him. Lydon v. Campbell, 91 N.E. 151, 
204 Mass. 580, 134 Am.S.R. 702. (2) 
Where a testator devised a farm with 
personal property thereon to his son 
on condition that he would pay an 
annuity to testaior’s wife for life and 


furnish certain products from the 
farm, secured by a lien thereon, the 
devisee took the property charged 


with the conditions imposed, and he 
was personally liable to perform the 
contracts as upon a contract express 
or implied, and the land was charged 
with the performance thereof as long 
as the annuitant lived, and the estate 
of the devisee after his death would 
be liable for past-due payments, un- 
less barred. Stringer v. Gamble, 118 
N.W. 979, 155 Mich. 295, 30 L.R.A.N.S. 
815. (3) Where testator devised and 
bequeathed a farm and personal prop- 
erty to his son subject to a life estate, 
declaring that the bequest and devise 
were charged with payment of speci- 
fied legacies, but that the payment of 
such charges should not be any lien 
on the farm and personal property, 
the two provisions are not contradic- 
tory so as to destroy the provision 
for payment of the legacies, it being 
apparent from other provisions of the 
will that the testator did not make 
the legacies a specific charge because 
he vested in the son, as executor, au- 
thority to sell the property, etc; 
hence the son, having accepted, was 
personally liable to pay the legacies, 
Hoffman v. Friend, 111 A. 654, 92 N. 
2 ia 60 [aff 112 A. 498, 92 N.J.Eq. 
452]. 


[ec] Liability on life tenant.—(1) 
Where a will gave a lien on land to 
secure the payment of a bequest to 
R, but expressly placed the obligation 
upon the life tenants to pay the be- 
quest, each to pay one-half, the duty 
rested upon each of the life tenants 
to pay one-half to R, and the remain- 
dermen were not charged to make 
such payment. Lowry v. Lyle, 198 N. 
W. 245, 226 Mich. 676. (2) Where tes- 
tator devised lands to his son for life 
with remainders over on condition 
that the son should pay his sister the 
sum of four thousand dollars within 
ten years, interest to commence five 
years from the probate of the will, 
which further declared that any lega- 
tee who signified his intention not to 
abide by its provisions should forfeit 
any benefits, the son who accepted the 
life estate becomes personally liable 
for payment of the charge. Wenner 
v. George, 106 S.E. 365, 129 Va. 615. 


[d] Acceptance.—The payment by 
the devisee of a remainder, charged 
with a legacy, of a part of the legacy 
before the termination of the life-es- 


[§ 2554 


could be enforeed upon its maturity without first 
exhausting the personal estate;'® and the faet that 
the beneficiary charged with the payment of the leg- 
acy is also appointed executor of the will does not 
reheve him from the charge.!* 
ever, to the attachment of such personal lability 


It is essential, how- 


tate, is an acceptance of the devise, 
rendering him liable to pay the lega- 


cy. Dunean v. Prentice, 4 Mete. (Ky.) 
216. 

13. Stringer v. Gamble, 118 NW. 
979, 155 Mich. 295, 30 L.R-A.N.S. $15; 
Dinan v. Coneys, 38 N.E. 715, 143 N. 
Y. 544; Brown v. Knapp, 79 N.Y. 136 
(rev 17 Hun 160]; In re Reese’s Es- 
tate, 230 N.Y.S. 174, 132 Misc. 274. 


And see cases supra note 12. 


_[a] Consideration.—Where a will 
gives an estate less than a fee toa 
devisee, and certain legacies are 
charged upon the devise, it is a good 
consideration for charging him per- 
sonaily with the payment of the lega- 
cies if he accepts the devise. Nellis 
v.. Nellis, 3 N.E. 59, 99. N.Y. 505: 


14. La Valle v. Droit, 179 Ill.App. 
484; Eikman vy. Landwehr, S88 N.E. 
105, 526, 43 Ind.App. 724; Smith v. 
Jewett, 40 N.H. 530; Brown v. Knapp, 
79 N.Y. 136 [rev 17 Hun 160]; Glen 
v. Fisher, 6 Johns.Ch. (N.Y.) 33, 10 
Am.D. 310. 


fa] Rule applied against purchas- 
er ot land.—Hodges v. Phelps, 26 A. 
625, 65 Vt. 303. 

[b] Maintenance and support.— 
Where testator gives his homestead 
farm and other estate to his wife for 
life, on condition that his two unmar- 
ried daughters be maintained there- 
trom, the.obligation to maintain the 
daughters does not depend upon the 
question whether the income of the 
property is sufficient or not; but the 
wife, having accepted the gift, can be 
compelied, by bill in equity or suit 
at law, to perform the condition, al- 
though a provision for the daughters 
at the family homestead, suited to 
their condition in life, is all that ean 


be required. Smith v. Jewett, 40 N. 
Bi S38: 
15. Sands v. Champlin, 21 F.Cas. 


No. 12,303, 1 Story 376; Wingfield v. 
Edwards, 115 N.B. 199, 277 Ill. 176. 
And see cases supra note 12. 


[a] Thus, where a testator pro- 
vides that after the death of his wife 
the devisees shall annually pay to his 
daughter a sum equal to one fourth 
the income from the land devised, his 
intention was that the daughter 
should have fourth of income of land 
devised to other daughters, and the 
payments were charged on the land. 
and not a mere personal liability of 
other daughters, so that their contract 
to convey to another did not terminate 
their liability. Wingfield v. Edwards, 
115 N.B. 199, 277 Til. 176 


Legacies as charge on real estate 
Shee generally see supra §§ 2504— 
508 


16 Hall v. Curd, (Ind.App.) 181 N. 
E. 168; Lowry v. Lyle, 198 N.W. 245, 
226 Mich. 676: Stringer v. Gamble, 
a 18 Benes 979, 155 Mich. 295, 30 L.R.A. 


Charge of legacy as lien generally 
see supra §§ 2474, 2475. 


17. Brown v. Knapp, 79 N.Y. 136; 
Francis v. Clemow, 2 Eq.Rep. 426, 


Kay 435, 69 Reprint 184; Peacock v. 
Peacock, 11 Jur.N.S. 280, 34 L.J.Ch. 


315, 12 L.T.Rep.N.S S. 299; Wheeler vy. 
powall. 3 Kay & J. 198, 69 Reprint 
i 


For later cases, developments and changes in the law see Annotations, same title and section number. 


we . 


§§ 2555-2557] 


that the devisee accept the devise,1® and that he 
comes into possession of the estate charged.1® The 
attachment of personal liability upon the devisee by 
reason of his acceptance of the devise does not affect 
the lien of the charge on the land, or bar a proceed- 
ing against the land.?° 


Legatees. A legatee, who accepts a bequest 
charged with payments to be made to others, is per- 
sonally liable for such payments,?! notwithstanding 
' the charge on the gift is contingent ;?? and the rela- 
tionship created is one of debtor and creditor.2* So 
where the loss of a trust fund is due to the waste of 
a residuary legatee, who is also an executor and trus- 
tee, he and his estate must be looked to first,?* since 
no claim for contribution arises against the remain- 
ing residuary legatees until discovery of deficiency 
of assets for distribution under the will by reason 
of such waste or premature payment of legacies.?® 


Security. If the will is silent as to security, the 
court may require the legatee to give bond to secure 
such payments, if such bond is necessary to protec- 
tion of the person entitled to the payments,?® al- 
though such a bond is not required where the provi- 
sion for such payments is in the nature of a cove- 
nant and not a condition of the payment of the leg- 
acy?" 

[§ 2556] b. Nature and Extent of Liability.?§ 
Where a legacy is charged on all the land devised, to 


Charge ou land devised to executor| N.Y. 200; 
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several devisees, as between themselves and the leg- 
atee, the devisees are jointly liable for payment of 
the legacy;?® but each devisee is personally lable 
for only his proportional share of the legacy,’?® and 
the amount of the charge should be apportioned rat- 
ably against the several devisees.?1 So also, where a 
devisee liable dies, the charge should be divided be- 
tween his widow and his heirs, according to the val- 
ues of their respective interests.*? But the devisees 
are not entitled, on the land diminishing in value, to 
relieve themselves from personal liability by offer- 
ing to convey the land to the legatee, or to lease it 
for his benefit.*3 


Reimbursement. A devisee of real estate charged 
with the payment of a legacy cannot set off, against 
such payment, payments made by him in satisfaction 
of a prior encumbrance on the real estate, which both 
the testator and devisee supposed had been paid ;*4 
but he is entitled to claim from the executor the 
amount so paid from any personal assets not dis- 
tributed.?> 


[§ 2557] P. Debts and Obligations of Testator*’® 
—1. Debts Preferred to Legacies. Every testamen- 
tary gift is subject to the payment of testator’s 
debts.*7. Legatees suceced to the estate of the tes- 
tator as beneficiaries and objects of his bounty, and 
have no rights or equities whatever as against ered- 
itors®® whose debts existed in the testator’s life- 


N.J.—Sinking Fund Com’rs Vie 


See supra § 2509. 


LomeeVVALG, seVepeeWValrGdy. Lown Pick. 
(Mass.) 511; Perry v. Hale, 44 N.H. 
363; Damuth v. Lee, 51 N.Y.S. 648, 


29 App.Div. 26 [aff 57 N.E. 748, 163 
Ni. 4278.1. 


[a] .Nonacceptance no charge.— 
Where real estate was devised, charg- 
ed with the payment of legacies, and 
subsequently, but previous to his 
death, the testator conveyed to the 
devisee a portion of the same estate, 
and, after his death, the devisee re- 
ceived his share of the general resi- 
due of the estate under another pro- 
vision of the same will, but did not 
accept the remainder of the real es- 
tate so charged, it was held that he 
was not chargeable with the legacy. 
Ward v. Ward, 15 Pick. (Mass.) 511. 


19. Talbot v. Rountree, 3 JllLApp. 
275; Wilson v. Moore, 86 Ind. 244. 

20. I1l.—Houck v. Herrick, 179 Ill. 
App. 274, 280 [cit Cyc]. 

Ind.—Lofton v. Moore, 83 Ind. 112. 

Me.—Bugbee v. Sargent, 23 Me. 269, 
27 Me. 338. 
iy fee a v. Severson, 5 Gill 

3. 

N.Y¥.—Fox v. Phelps, 17 Wend. 393 
[aff 20 Wend. 4387]; Birdsall v. Hew- 
Jett, 1 Paige 32, 19 Am.D. 392. 


Okl.—Dixon v. Helena Society of 
Free Methodist Church of North 
America, 166 P. 114, 65 Okl. 203. 


Lien of charge generally see supra 
§§ 2474, 2475. 


21. La.—Eskridge v. Farrar, 30 La. 
nee 718; Doyal v. Doyal, 23 La.Ann. 


N.H.—White v. Dodge, 106 A. 479, 
79 N.H. 106. 


N.J.—Van Fleet v. Quicksall, 105 A. 
453, 90 N.J.Eq. 74. 


N.Y.—In re Denton, 6 N.E. 299, 102 


4ntssy Oh, Aen 


N.Y.S. 174, 132 Misc. 274. 


Pa.—In re Pollock’s Estate, 159 A. 
555, 306 Pa. 301; Fleming v. Fleming, 
54 A. 648, 204 Pa. 648. 


Porto Rico.—Civico v. Rodriguez, 4 
Porto Rico 296. 


[a] As binding agreement.—Ac- 
ceptance of a gift of a legacy with a 
covenant to pay certain amourts to 
another created a binding and enferce- 
able agreement. In re Reese’s Estate, 
230 N.Y.S. 174, 132 Misc. 274. 


[b] Mingling of funds; accouni- 
ing.—Where a surviving life tenant 
got the entire principal of a legacy 
with the right to use so much of the 
principal as was necessary for sup- 
port, the fact that she mingled the 
legacy with her own funds would not, 
in the absence of fraud, require the 
executors of one to whom she be- 
queathed all of her estate, chargeable 
with payment of the legacy, to_ac- 
count for the entire amount. Van 
High's Quicksall, 105 A. 453, 90 N.J. 
Hq. 5 


22. In re Pollock’s Estate, 159 A. 
555, 306 Pa. 301, 


23. In re Pollock’s Estate, supra. 


24. In re Kinnear’s Hstate, 267 N. 
Y.S. 61, 148 Mise. 892. 


25. In re Kinnear’s Estate, supra. 


26. White v. Dodge, 106 A. 479, 79 
N.H. 106. 

27. In re Reese’s Estate, 230 N.Y. 
S. 174, 132 Misc. 274. é 


28. Whether beyond value of es- 
tate see supra § 2555. 


29. Pickering v. Pickering, 15 N. 
H. 281; Larkin v. Mann, 53 Barb. (N. 
Ye) Or. 


30. Dunham v. Deraismes, 59 N.E. 
903, 166 N.Y. 607. 


81. Mich—-Lowry v. Lyle, 198 N. 
W. 245, 224 Mich. 676. 


*By JOSEPH W. ROUSD (§§ 2557-2598). 


Woodward, 40 N.J.Eq. 23. 
Pa.—Shillito v. Shillito, 28 A. 637, 


160 Pa. 167; Chilcot’s Appeal, 19 A. 
850, 1384 Pa. 240; Newman’s Appeal, 
may 12 Risks 


Philippine.—Fuentes v. Canon, 6 


Philippine 117. 


Va.—Kenny’s Adm’r v. Kenny, 25 
Gratt. (66 Va.) 293; Shobe’s Ex’rs v. 
Carrs Mount. CuiVia.) a0: 


32. Hurper v. Vaughan, 12 S.E. 785, 
87 Va. 426. 


33. Converse v. Converse, 133 N.Y. 
S. 552,073" Miscw622 attic aN: yess 
1109, 147 App.Div. 917]. 


34. Weaver’s Estate, 2 Dauph.Co. 
(Pa.) 84. 


35. Weaver’s Estate, supra. 


36. See Executors and Administra- 
tors § 1273. 


37. Hogan v. Kavanaugh, 34 N.E. 
292, 138 N.Y. 417; Mabry v. Brown, 
73) S.He WS 162 N.C. 2079 Coston tye 
Portland Trust Co., 278 P. 586, 282 P. 
442; 131 Or. 71. 


28. Ill—Richardson y. Ranson, 99 
Tll.App. 258. 


Ky.—Miller’s Ex’x v. People’s Bank, 
41 S.W.(2d) 1096, 240 Ky. 185; Hurst 
v. Davidson, 76 S.W. 37, 116 Ky. 351, 
25 Ky... 555; Drake & Co. v. Ellman, 
80 Ky. 434, 4 Ky.L. 269. 


La.—Preston v. Humphreys, 5 Rob. 
299; Porter’s Succession, 5 Rob. 96; 
Lafon’s Heirs v. His Executors, 3 
Mart.N.Si! 707) — 


Md.—Buchanan v. Pue, 6 Gill 112. 
Mo.—Eoff v. Tompkins, 2 Mo.App. 
464 [aff 66 Mo. 225]. 


N.J.—O’Donneil vy. McCann, 75 <A. 
999, 77 N.J.Eq. 188; Coddington v. 
Bispham’s Ex’rs, 36 N.J.Bq. 574. 

N.Y.—Matter of Richmond, 61 N. 
HH. 647, 168 N.Y. 885; New York vy. 
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time,*? and this applies even to a legacy based on a 
valuable consideration,*® and legacies in lieu of dow- 
er;*? and a ereditor’s rights cannot be affected by 
any disposition by will.42 It has even been consid- 
ered that the creditors have a lien on property which 
the testator has specifically devised or bequeathed by 
his will,#® which remains unaffected by the giving of 
a bond by the executor and residuary legatee for the 
payment of the debts** or by the creditor lending 
money to the devisee and taking a mortgage on the 
land devised as security.4® Calling a pecuniary leg- 
acy a “just debt” cannot create an obligation to the 
prejudice of existing debts against an estate.*® 
Partnership property being primarily liable for part- 
nership debts, beneficiaries are not entitled to have 
such liabilities paid out of testator’s personal es- 
tate, -© 


[§ 2558] 2. Debts Chargeable against Estate—a. 
In General. All valid debts which are owing by the 
testator at the time of his death are payable from 
his estate*® with intercst;*® and the same is true of 
debts incurred in conducting and winding up the 


U. S. Trust Co., 72 N.Y.S. 121, 35 Misc. 
639 [aff 79 N.Y.S. 1010, 78 App.Div. 
366 (aff 70 N.#.-1097, 178 N.Y. 551)]. 


N.C.—Rogers v. Hinton, 63 N.C. 78. 


46. 
627, 289 Pa. 407. 


Kan. 778. 
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47, Brady v. Foley, 53 RP. 761, 59 


business of the estate as authorized by the will;°° 
but a direction to continue testator’s business has 
been held not to render his estate liable for business 
debts contracted after his death.°! Even a debt of 
a third person may be charged by the testator on ben- 
eficiaries.>2 One to whom the separate estate of a 
married woman has been specifically devised cannot 
be charged with the payment of debts of the testa- 
trix to which such estate was not subject.°? The 
whole of a joint debt will not be charged on the tes- 
tator’s property where it is clear that the testator did 
not intend to make his estate liable for it.°* 


[§ 2559] b. Testamentary Direction To Pay 
Debts. A direction in the will that testator’s debts 
are to be paid includes debts of all kinds,®*® such as 
obligations under antenuptial agreements,°® debts 
owing though not yet payable,®* debts as surety,°® 
debt on a bond,®® debts seenred by a mortgage,°°® and 
indebtedness evidenced by mortgages on community 
property executed by both spouses,®! even though 
they were contracted after the execution of the 
will,*2 but will not include debts which the law 
137 A. 197 So.)707, 210 Ala. 248) 


49. Bowen v. Evans, 30 N.W. 638, 
70 Iowa 368; Chambers v. Davis, 17 
B.Mon. (Ky.) 526; McKenzie y. Smith, 
NEE. 92), j 


Pa.—Chilcot’s Appeal, 19 A. 850, 134 
Pa. 240. 


[a] Acceptance of legatee’s note. 
—Where holders of notes on which 
testator was maker surrendered them 
and accepted instead notes executed 
by testator’s wife and sons, holders 
eould not assert any rights under tes- 
tator’s will providing for payment of 
his debts. Miller’s Ex’x v. People’s 
Bank, 41 S.W.(2d) 1096, 240 Ky. 185. 


39. Lloyd v. Rowe, 20 N.J.Law 680. 


40. O’Donnell v. Barbey, 129 Mass. 
453; Pearson v. Gillenwaters, 42 S.W. 
199, 99 Tenn. 462. 


41. In re Smallman’s Will, 247 N. 
Y.S. 598, 138 Mise. 889. 


42, La.—Henderson’s 
386 So. 904, 113 La. 101. 


Mo.—Graham vy. Graham, 249 S.W. 
37, 297 Mo. 290. 


N.Y.—Brown v. Brown, 41 N.Y. 507. 
Pa.—Hoover vy. Hoover, 5 Pa. 351. 
Va.—Leake v. Leake, 75 Va. 792. 


43. Caleb v. Field, 9 Dana (Ky.) 
346; Salaun v. Hartshorne, 30 A. 181, 
52 N.J.Eq. 739; In re Powers, 26 N.E. 
940, 124 N.Y. 361; White v. Kane, 51 
INDY SUDEL A 29:0;00 HIN... CLIVE TOC 260 sie 
How.Pr.N.S. 382; In re Wishart’s Es- 
tate, 267 N.Y.S. 391, 149 Mise. 343; 
Trinity Church v. Watson, 50 Pa. 518; 
Loomis’ Appeal, 29 Pa. 237. 


[a] Exoneration.—Where abate- 
ment of legacies or contribution by 
legatees is necessary to pay expenses 
and debts, donee of specific property 
may free it from lien of funeral and 
testamentary expenses and debts by 
* payment of pro rata share of such ex- 
penses and debts. In re Wishart’s 
Estate, 267 N.Y.S. 391, 149 Misc. 343. 


Effect of existence of statutory lien 
on personal liability of heirs or devi- 
sees see infra § 25838. 

44. Wyman vy. Brigden, 4 Mass. 
150; Pym v. Pym, 96 N.W. 429, 118 
Wis. 662. 


45. Drake & Co. v. Ellman, 80 Ky. 
434, 4 Ky.L. 269. 


Succession, 


48. Comstock vy. Keating, 91 S.w.|® 


416, 115 Mo.App. 372; De Crano v. 
Moore, 63 N.Y.S. 585, 50 App.Div. 361, 
30 Misc. 303 [mod 64 N.Y.S. 3, 50 App. 
Div. 361]; Matter of Fielding, 30 Misc. 
700, 64 N.Y.S. 569, 1 Mills Surr. 499; 
Smith v. Wyckoff, 11 Paige (N.Y.) 
49; Geiger’s Estate, 5 Pa.Dist.&Co. 
354; Cooper y. Cresswell, L.R. 2 Ch. 
12, 15 DE Rep. NS. 427. 


[a] Debts held payable.—(1) A debt 
secured by a mortgage on land exe- 
cuted subsequent to the execution of 
a will devising the land. Hunt v. 
Hinshaw, 70 N.E. 825, 33 Ind.App. 75. 
(2) Debts due a cotenant for rents, 
taxes, and the like. Peets v. Wright, 
109 S.E. 649, 117 S.C. 409. (3) Debts 
accruing even after death of testa- 
tor, administration of the estate and 
discharge of the executor. Dallas 
Compress Co. v. Liepold, 88 So. 681, 
205 Ala. 562 (the right of one who has 
a claim, accruing after the death of 
his debtor and the administration of 
the debtor’s estate and discharge of 
the executor or administrator, to en- 
force the satisfaction of his demand 
is governed by statute). (4) An at- 
torney’s fee for collecting a past-due 
annuity charged on land under a will 
chargeable against estate of devisee, 
who was charged with payment of 
annuity and costs of collection on 
failure to pay. Sullivan v. Sullivan, 
242 Tll.App. 501. 


[b] A surety may compel contri- 
bution from the estate of his cosure- 
ty. Comstock v. Keating, 91 S.W. 416, 
115 Mo.App. 372. 


[ec] Money loaned by wife to hus- 
band for investment in business was 
capital and not a debt of the busi- 
ness. Matter of Peck, 80 N.Y.S. 76, 79 
App.Div. 296 [aff 69 N.E. 1129, 177 N. 
Ynib ele 


[d] Taxes, assessments for street 
improvements, reasonable improve. 
ments and insurance on _ property 
made by testator, and maturing before 
his death, but not paid by him, are 
to be charged against the residue’ es- 
tate or general legacies, but otherwise 
where they were made and matured 
after his death. Powell v. Labry, 


50. Froelich v. Froelich Trading 
Co. e265S. e647, 120 NC. 39. 


51. Roessler’s Est., 5 Pa.Dist. 776, 
19 Pa.Co. 161. 


52. In re Jaycox’ Will, 251 N.Y.S. 
573, 233 App.Div. 67 [aff 180 N.H. 344, 
258 N.Y. 587]; Hallock v. Hallock, 
80 N.Y.S. 61, 79 App.Div. 508; Ham- 
mett v. Wright, 103 A. 796, 41 R.I. 264; 
Botsford v. Botsford, 11 N.B. 458. 


{[a]_ Real estate will not be held in- 
tended to be charged with the pay- 
ment of another’s debt where not 
clearly intended. Lediger v. Canfield, 
79 N.Y.S. 758, 78 App.Div. 596. 


53. Benson v. Simmers, 53 S.W. 
1035, 21 Ky.L. 1060. : 


54. Penick vy. Tribble, 169 S.W. 607, 
160 Ky. 188. 


55. See cases infra this section. 


Debts chargeable against estate see 
supra § 2558. 


56. Warner v. Warner, 18 Abb.N. 
Cas.a(Nuy.) Lb yl, 


57. McFait’s Appeal, 8 Pa. 290. 
58. Berg v. Radcliff, 6 Johns.Ch. 


(N.Y.) 302. 
59. Hewes v. Preston, 4 B.Mon. 
(Ky.) 152. 


60. Turner v. Laird, 35 A. 1124, 68 
Conn. 198; Hale v. St. Paul, 56 N.W. 
63, 54 Minn. 421; Hennegar y. Dead- 
brick, (Tenn.Ch.App.) 54 S.W. 138; 
French v. Vradenburg’s Ex’rs, 52 S. 
BH. 6:95, "105: Var 16,11 bP Aines te couse 
3 L.R.A.N.S. 898 and note, 8 Ann.Cas. 
590 and note. 


61. In re Hart’s Estate, 273 P. 735, 
150 Wash. 482. 


62. Hill v. Hill, 294 P. 831, 37 Ariz. 
406; Maxwell v. Maxwell, L.R. 4 H. 
L. 506, 23 L.T.Rep.N.S. 325. 


[a] The rule that a will speaks 
from the date of the death of the tes- 
tator applies to _a direction to pay 


debts. In re Gardner’s Estate, (Colo.) 
4 P.(2d) 686. 
[b] “Debts” as used in will includ- 


ed all obligations incurred by testa- 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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[§§ 2557-2559 
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§§ 2559-2562] 


would not order paid if there had been no direction. *? 
It applies only to legal debts existing at the time of 
the testator’s death,** and hence does not save a debt 
the enforcement of which is barred by the statute of 
limitations®® or from which the testator has been re- 
leased by a discharge in bankruptey,®* except where 
the debt is specifically mentioned.** 
tory provisions make payment of a testator’s just 
debts mandatory a direction in the will that such 
debts be paid is meaningless as to actual debts.®$ 


Community debts. 


est.7° 
[§ 2560] c. Specialty Debts. 


tor and in existence at his death. 
Hill v. Hill, 294 P. 831, 37 Ariz. 406. 


[ec] Direction to pay “the mort- 
gage upon my real estate” includes 
subsequent mortgage substituted for 
it. Re Thompson, 16 Ont.W.N. 227. 


63. Ervin’s Est., 21.Pa.Co. 281. 


64. Rogers v. Rogers, 3 Wend. (N. 
Ye) OOS, 20° Am. Di 716: 


[a] Nudum pactum not included.— 
Chandler’s Ex’x v. Neale’s Ex’rs, 2 
Hen.&M. (12 Va.) 124. 


[b] Funeral and administration 
expenses.—Testamentary direction for 
payment of debts does not include (1) 
eosts of administration (Currie v. 
Murphy, 35 Miss. 473; Moore v. 
Kernachan, 112 S.E. 632, 133 Va. 206) 
or (2) funeral expenses (Currie v. 
Murphy, supra). (3) But a direction 
to pay expenses includes all expenses 
of last illness and administration of 
testator’s estate. Hill v. Hill, 294 
P. 831, 37 Ariz. 406. 


65. Ala.—Steele v.-Steele’s Adm’r, 
64 Ala. 438, 28 Am.R. 15; Carrington 
& Co. v. Manning’s Heirs, 13 Ala. 611. 


Conn.—Peck v. Botsford, 7 Conn. 
172, 18 Am.D. 92. 


1ll—Waughop v. Bartlett, 61 Ill. 
App. 252 [aff 46 N.E. 197, 165 Ill. 124]. 


N.Y.—Roosevelt v. Mark, 6 Johns. 
Ch. 266; Murray v. Mechanics’ Bank, 
4 Edw. 567. 


N.C.—Walker’s Ex’rs v. Campbell, 
8 N.C. 304. 


Pa.—Hemphill v. Pry, 38 A. 1020, 
183 Pa. 593; Smith v. Porter, 1 Binn. 
209; Ohl’s HEst., 2 Pa.Dist.&Co. 483 
[quot Cyc]; Rush v. Fales, 1 Phila. 
463. 


R.I.—Woonsocket Sav. Inst. v. Bal- 
POU ON A. 144, eLGn RL, oot, Ll RAS 
555. 


Tex.—Suhre v. 
25 S.W. 822. 


Va.—Johnston v. Wilson’s Adm’r, 
oo Gratt. (70 Va.) 879; Tazewell vy. 
Whittle’s Adm’r, 13 Gratt. (54 Va.) 
329; Braxton v. Wood’s Adm’r, 4 
Gratt. (45 Va.) 25; Brown’s Adm’r vy. 
Griffiths, 6.Munf. (20 Va.) 450. 


W.Va.—Dunn’s Ex’rs v. Renick, 10 
S.B. 810, 383 W.Va. 476. 


_ [a] A testamentary trust for pay- 
ment of debts (1) .does not revive 
debts barred by limitations (Camp- 
bell’s Ex’rs v. Sullivan, Hard. (Ky.) 
17; Agnew’s Adm’x v. Fetterman’s 
Ex’x, 4 Pa. 56, 45 Am.D. 671), (2) but 
when clear and explicit and not mere- 
ly implied, it suspends the statute 


Benton, (Civ.App.) 


A purely personal and unnec- 
essary direction to pay all just debts does not evi- 
dence an intent that entire community debts are to be 
paid from testator’s one half interest®® although tes- 
tator may make such debts chargeable on his inter- 


At common law a 
creditor claiming under a sealed instrument could 
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Creditors. 
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charge lands descended but not lands devised;7+ 
but_at the present time this distinction does not ob~ 
tain and realty devised is liable.7? 
of any express charge in the will upon the lands de- 
vised, a specialty debt is a burden on them to the 
same extent as it is upon a specific legacy;7* and 
where there are specific legacies and specific devises 
they should both be equally burdened.** 


[§ 2561] 3. Testamentary Prererences 
A testator cannot by his will give to any 
one creditor or class of creditors a preference over 
Wuls must conform to statutory pro- 
visions which expressly and imperatively prescribe 
the order in which personalty shall be applied in the 
payment of a decedent’s debts.7° 


In the absence 


among 


[§ 2562] 4. Covenants and Contracts as to Land. 


on debts which are due at the death 
of the testator (Agnew’s Adm’x v. 
Petterman’s. Hx’x, supra). (3) A 
charge of debts on lands creates a 
trust or equitable lien which prevents 
the running of the statute after the 
death of the testator. Smith v. Moore, 
46 S.E. 326, 102 Va. 260. 


[b] Provision for allowance of 
claim although barred.—A provision 
in a will that certain liabilities 
against the estate should be allowed, 
“whether barred by the statute of 
limitations or otherwise,’ (1) does 
not preclude the executor from plead- 
ing the statute in bar of a suit on 
one of the liabilities (Bosworth v. 
Smith, 9 R.I. 67), (2) but authorizes 
him to pay those barred by the stat- 
ae (Campbell v. Shotwell, 51 Tex. 


66. Roosevelt v. Mark, 6 Johns.Ch. 
(N.Y.) 266. 


67. Pillion’s Est., 15 Pa.Co. 8. 


68. In re Mayer’s Estate, 137 A. 
627, 289 Pa. 407. 


69. In re Gardner’s Estate, (Colo.) 
4 P.(2d) 686; Richardson vy. McClos- 
key, (Tex.Civ.App.) 261 S.W. 801 [rev 
on other grounds (Commn.App.) 276 
S.W. 680]; In re Hart’s Estate, 273 
P. 735, 150 Wash. 482. 


[a] Thus, where mortgages exe- 
cuted by husband and wife are com- 
munity debts, surviving wife and hus- 
band’s devisees take the community 
property subject thereto. In re Hart’s 
Estate, 273 P. 735, 150 Wash. 482. 


70. Redelsheimer v. Zepin, 177 P. 
736, 105 Wash. 199. 


71. Hunting v. Sheldrake, 
W. 256, 152 Reprint 108. 


72, Shreve v. Shreve, 17 N.J.Eq. 
487; Poindexter vy. Green, 6 Leigh (33 
Va.) 504; Foster v. Crenshaw’s Ex’rs, 
38 Munf. (17 Va.) 514. 


73. Shreve v. Shreve, 
487. 


74, Shreve v. Shreve, supra; Long 
v. Short, 1 P.Wms. 403, 24 Reprint 445. 


[a] Contribution by specific devi- 
ses.—Testator directed his executors 
to discharge all his debts, and gave 
his daughter-in-law the exclusive use 
and occupancy and all the profits of a 
certain farm to be held by her until 
a certain time immediately preceding 
the date when his grandson arrived 
at majority, with the condition that 
such daughter-in-law should deliver 
to hig executors a full release and dis- 
charge of all claims she might have 
against the estate. After making 
other devises, he devised to his daugh- 


9 M.& 


17 N.J.Ea. 


Testator’s covenants running with land are generally 
binding on devisees taking it,*7 and the same is true 


ters, their heirs and assigns, the re- 
mainder of his estate to be equally 
divided among them share and share 
alike, subject only to the payment of 
all just claims against him. The tes- 
tator left a specialty bond debt which 
was to go to his daughter-in-law. She 
refused to comply with the proviso 
under which the devise was made to 
her of such farm. All the personalty 
which passed under the residuary 
clause had been appropriated to pay 
the simple contract debts and there 
was a deficiency. It was held that, 
as to the specialty debt, the specific 
devises, except that of the farm, 
which fell into the residue, should 
contribute pro rata to pay the spe- 
cialty debt, the residuary devise of 
the farm being liable only in the 
event of a deficiency of aJ] other prop- 
erty to pay the specialty debt. 
ey ere Ex’rs v. Shreve, 10 N.J.Eq. 


75. 
EF. 224 


Ind.—Whitman y. Whitman, 83 N.E. 
520, 41 Ind.App. 99. 


Ky.—Bull’s Ex’rs v. Bull’s Credi- 
tors, 8 B.Mon. 332. 


La.—Henderson’s Succession, 36 So. 
904, 113 La. 101. 


N.Y.—In re Richmond, 61 N.E. 647, 
168 N.Y. 385; Little Falls Nat. Bank 
v. King, 65 N.Y.S. 1010, 538 App.Div. 
541, 31 N.Y.Civ.Proc. 99. 


N.C.—Moore v. Byers, 65 N.G 240. 
Pa.—Klein’s Est., 6 Pa.Dist. 370. 


Va.—Deering & Co. v. Kerfoot’s 
Ex’r, 16 S.F. 671, 89 Va. 491. 


Eng.—Millard v. Horton, Coop. Rep. 
45,,10 Eng.Ch. 45, 35 Reprint 472; 
Turner Vv." Cox,” 8 Moore, PG, 1288) sd 
Reprint 111; Townshend y. Windham, 
2 Ves. 1, 28 Reprint 1. 


76. Deering & Co. v. Kerfoot’s Ex’r, 
16 S.E. 671, 89 Va. 491. 


77. Ala.—Dallas Compress Co. v. 
Liepold, 88 So. 681, 205 Ala. 562. 


Ind.——Harmon vy. Dorman, 35 N.E. 
1025, 8 Ind.App. 461. 


Iowa-—McClure v. Dee, 88 N.W. 
1098, 115 Iowa 546, 91 Am.S.R. 181. 

Mo.—Rumsey v. Otis, 34 S.W. 551, 
133 Mo. 85. 


Vt.—Clark v. Winchell, 53 Vt. 408. 


Wash.—Hyde v. Heller, 39 P. 249, 
10 Wash. 586. 

[a] At common law a devisee was 
not bound by the covenant of his an- 
cestor, unless expressly named there- 


U.S.—Ames v. Holderbaum, 44 
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as to a contract by testator to sell the land devised,7® 
an agreement to give land to another in considera- 
tion for care and attention during testator’s life,7° 
a covenant by the purchaser of land giving an op- 
tion to purchase to the grantor, and making it bind- 
ing on himself, his heirs and administrators,®° a lease 
on the premises devised,®? or a deed relating to tim- 
ber on lands devised.*? 


[§ 2563] 5. Liens®*—a. In General. As regards 
the rights of creditors mortgage or other liens upon 
property are not affected by the testamentary dis- 
position of the property;*+ but the lienholders re- 
tain their full rights as to payment,®§> means of en- 
forcement,’® and priority as regards other credi- 
tors.87 A lien ereditor after exhausting his hen 
stands on an equality with other ereditors.°* Credi- 
tors secured by mortgage on land other than that de- 
vised by testator are not entitled to priority over oth- 
er creditors, as to the devised land, on the ground 
that the money borrowed from them was applied by 
testator in extinguishing liens thereon.*® As between 


in. Armor v. Frey, 161 S.W. 829, 253 


WILLS 


[§§ 2562-2564 


a mortgagee and a devisee of the mortgaged land the 
fact that the mortgage secured a note executed with- 
out consideration is immaterial.?° 


Assumption by devisee. The devisee has a right to 
pay the mortgage and obtain an assignment of it;°1 
but while he may pay it off, he cannot compel the 
mortgagee to sell or assign the mortgage to any- 
one.®? A devisee, who agrees with the holder of the 
mortgage to assume the mortgage debt without in- 
terest, is not chargeable with taxes paid by the holder 
of the mortgage;°* and where a devisee assumes the 
mortgage debt without interest, the holder of the 
mortgage was not entitled to collect interest against 
the devisee’s estate.°* 


[2564] b. From What Proserty Payable—(1) In 
General. In the absence of statute®® or a contrary 
testamentary intention,®® as a general rule, any debts 
of the testator which are securcd by liens on prep2r- 
ty ineluded in a will are payable primarily out of the 
personal estate, whether in case of mortgages,’ tax 


acres” should be read “280 acres” or 


Mo. 447 (where a resident of Georgia 
conveyed land located in Missouri 
with covenants of warranty, the Mis- 
souri statute, making devisees and 
legatees liable to the amount of their 
gifts by reason of a breach of the 
covenant of warranty, has no effect 
and cannot be applied against devi- 
sees and legatees in the former state 
in the absence of any showing that 
statutes in Georgia have changed the 
common law rule); Bartlett y. Ball, 
43 S.W. 788, 142 Mo. 28. 


[b] Claim accruing after death.— 
Under a statute charging all prop- 
erty of decedent with the payment of 
his debts, the liability of a decedent 
on a covenant of warranty which did 
not accrue until after the adminis- 
tration of his estate was completed is 
a debt which may, by seasonable pro- 
ceedings, be made a charge on the 
property which passed to the heirs 
or devisees. Dallas Compress Co. v. 
Liepold, 88 So. 681, 205 Ala. 562. 


78. Tinzue v. Patch, 101 N.W. 792, 
93 Minn. 437. 


79. Blaisdell v. Spencer, 208 N.Y.S. 
495, 124 Mise. 302. 


80. H. J. Lewis Oyster Co. v. West, 
107 A. 138, 93 Conn. 518. 


[a] Omission of “assigns.”—A 
covenant by the purchaser of wharf 
property, giving an option of purchase 
on agreed terms to the grantor, made 
by the covenantor “for himself, his 
heirs and administrators,” binds his 
devisee notwithstanding the omission 
of the word “assigns.’ J. Lewis 
Oyster Co. v. West, 107 A. 138, 93 
Conn. 518. 


81. Allen v. Oscar G. Murrav Rail- 
road Employés’ Ben. Fund, 189 N.Y. 
S201; riba v. Lass, 231 NiW. 357, 
146 Wis. 202. 


82. Greenleaf Johnson Lumber Co. 
v. Valentine, 102 S.E. 774, 179 N.C. 


423. 
83. Debts generally see infra §§ 
2567-2584. 


84 Toner v. Collins, 25 N.W. 287, 
67 Iowa 369, 56, Am.R, 346. 


85. Sanderson v. Edwards, {111 
Mass. 335 (holding that the burden 
of proof is on the devisees to show 
that a mortgage given by the testator 
was paid by the wrongful conduct of 
the executor). 


URrist cea Goutal) 


86. Lydon v. Campbell, 91 N.E. 151, 
204 Mass. 580, 34 Am.S.R. 702. 


87. Priority of claims see Execu- 
tors and Administrators §§ 1151-1265. 


88. Woolley v. Johnson’s Ex’rs, 43 
S.W. 678, 102 Ky. 155, 19 Ky.L. 1159. 


&9. Payne v. Johnson’s Fix’rs, 24 
S.W. 238, 609, 95 Ky. 175, 15 Ky.L. 522. 


90. Goethe v. Gmelin, 239 N.W. 
347, 256 Mich. 112. 


$1. Cleveland v.”. Rothwell, 66 N.Y. 
S. 241, 54 App.Div. 14. 


92. Strasbaugh v. 
417, 93 Md. 712. 


93. Platt’s Ex’r v. Locke, 129 S.W. 
Ses oo Mave Was 


94 Platt’s Ex’r v. Locke, supra. 
95. See statutory provisions. 


96. Fulenwider v. ‘Birmingham 
S.W.: 804; 222 
Ala, 95, (72) A Ter. 7025 ‘©’ Meara * ve 
Shreve, 58 App.D.C. 230, 26 B(2d) 
9935) vine Williamson’s Hstate, LS SwAS 
ne ee 462; Gould v. Winthrop, 5 


[a] Intention of testator controls. 
—(1) Where testator devised real es- 
tate to trustees for the use of his 
wife for life, free from rents, and be- 
queathed his residuary estate to trus- 
tees, with directions, if he left no 
issue, to transfer corporate stock to 
a brother, if living, and, if not, to his 
issue, and declared that the trustees 
should stand seised of the residuary 
real estate to the use of testator’s 
brother, if living, and, if not, to his 
heirs, and should transfer other parts 
of the residuary estate to his mother, 
and to hold another part in trust and 
pay the income to the wife for life 
or during widowhood, and directed the 
trustees to collect the income from 
the residuary estate and pay all taxes 
on his estate therefrom, the estate 
given to the use of testator’s brother 
or his issue, or testator’s mother, was 
not chargeable with taxes on the real 
estate devised to the wife for life. 
Matteson v. Brown, 80 A. 133, 33 B.I. 
339. (2) Where will provided that 
“mortgages remaining unpaid shall be 
spread on all my lands except 200 


Dallam, 50 A. 


acres,” mortgage later given on 280- | 


acre tract, in purchasing additional 
80 acres, ‘constituted charge on en- 
tire tract, though 80 acres was intes- 
tate property. Schultz v. Schultz, 233 
N.W. 233, 252 Mich. 284 (words “200 


treated as surplusave, where testator 
later acquired additional 80-acre 
tract). (3) Where testator owns only 
a Small interest in the property and 
the mortgage thereon exceeds his per- 
sonal estate and no provision was 
made in the will for payment, it has 
been held that testator did not intend 
the mortgage to be satisied out of 
the personal estate. Draper v. Brown, 
LIT ONGWe 213s 153, MiieR: a0 


97. 
ham Teast & Say. Co., 120 So. 801. 222 
Ala. 95, 72 A.U.R. 702: Foster v. Fos- 
ter, 121 So. 80, 219 Alla. 70; Green vy. 
Moore, 1 Stew.&P. 212. 


Ariz.—Hill v. Hill, 294 P. 831, 833, 
387 Ariz. 406 [cit Cyc]. 


Cal.—In re De Bernal’s Estate, 131 
P. 375, 165 Cal. 223, Ann.Cas.1914D 26; 
In re Phinney’s Estate, Myr.Prob. 239. 


Conn.—Higinbotham v. Manchester, 
154° A7242), 113 Conn..62). 79) A. tan ebes 
Jacobs v. Button, 65 A. 150, 79 Conn, 
360, 12 Prob.Rep.Ann. 661: Bulkley 
v. Seymour, 51 A. 125, 74 Conn. 459, 
92 Am.S.R. 229; Jackson v. Bevins, 49 
A. 899, 74 Conn. 96; Turner v. Laird, 
35 A. 1124, 68 Conn. 198. 


Del.—In re Sutton’s Estate, 97 A. 
624, 11 Del.Ch. 460. 


Ga.—MceLellan 
27: 


Dual. 


v. Wallace, 


Iowa.—In re Brackéy’s Estate, 147 
N.W. 188, 166 Iowa 109; Wilts v. 
Wilts, 130 N.W. 906, 151 Iowa 149; 
Toner v. Collins, 25 N.W. 287, 67 Towa 
369. 56 Am.R. 346; McGuire v. Brown, 
41 Iowa 650. 


eee Sinnott s Succession, 3 La.Ann. 


Md.—Stieff v. Millikin, 159 A. 599, 
162 Mad. 245; Harris. v. Dodge, a) IA. 
597, 72 Md. 186; Goodburn y. Stevens, 
1 Md.Ch. 420. 


Mass.—Richardson  v. 
Mass. 228; 


Hall, 
Plimpton v. Fuller, 11 Al- 
len 139; Bradford Wa Forbes, 9 Allen 
365; Andrews v. Bishop, 5 Allen 490; 
Hewes v. Dehon, 3 Gray "205. 


Mich.—Enders y. Enders, 13 N.W. 
507, 49 Mich. 182. 


Mo.—Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 315 Mo. 485; 
Newkirk, 92 Mo.App. 258. 


Neb.—Schade vy. Connor, 120 N.W. 
1012, 84 Neb. 51; In re Patrick’s Bs 
tate, 100 N.W. 939, 72 Neb. 454. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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§ 2564] 


liens on real estate,®8 liens for unpaid purchase mon- 
ey,°® or debts for which personal property specifi- 
cally bequeathed has been pledged.t 
does not apply as against specific gifts,? or pecuniary 


N.J.—Cadoo v. Cadoo, 123 A. 712, 95 
N.J.Eq. 430; Hetzel v. Hetzel, 71 A. 
755, 74 N.J.Eq. 770; Morris v. Higbie, 
32° A. 372, 53 N.J.Eq. 173; Keene v. 
Munn, 16 N.J.Eq. 398; Morris v. Hig- 
inie; BCCh: )--27 SA. 438. 


N.Y.—Fisher v. Fisher, 
Surr. 335. ; 


Ohio.—Craighead v. Pike, 5 Ohio 
Dec. (Reprint) 273, 4 A.L.R. 199. 


Pa.—In re McCracken’s Estate, 29 
Pa. 426; Hoff’s Appeal, 24 Pa. 200; 
Hocker’s Appeal, 4 Pa. 497; Steven- 


1 Bradf. 


son’s Wstate, 21 Pa.Dist. 1128; Saf- 
fin’s Estate, 28 Pa.Co. 38. 
R.I.—Raferty v. Monahan, 48 A. 


940, 22 R.I. 558, 6 Prob.Rep.Annot. 
627; Atkinson vy. Staigg, 13 R.I. 725; 
Gould v. Winthrop, 5 R.I. 319. 


ae v. Gaithur, 19 S.C.Eq. 


Vt.—In re Reynolds’ Estate, 109 A. 
60, 94 Vt. 149. 


Va.—Watkins v. Dupuy, 12 S.E. 294, 
87 Va. 87. 


Eng.—Marshall v. McAravey, 8 Dr. 
&War. 232. . 


Can.—Harrington vy. Corse, 9 Can.§S. 
C; 412. 


[a] Direction for payment of in- 
cumbrance evinces intent of testator 
that estate shall pass to devisee un- 
incumbered. In re Metcalfe’s Estate, 
251 P. 2025-199 Cal. 716. 


{[b] fhe equity which the court 
affords a person entitled to real estate 
by devise, to have the encumbrance 
upon it discharged as a debt out of 
the personal estate, can go no further 
than this, as between the heir or dev- 
isee of the estate and the residuary 
legatee. It cannot interfere with the 
dispositions of other parts, as spe- 
cific or general legacies, and much 
less with the interest of creditors. 
McLellan y. Wallace, Dudl. (Ga.) 127. 


[c] The failure of mortgagees to 
present their claims against the es- 
tate of a deceased mortgagor does not, 
as between the devisees of the mort- 
gaged property and the executor, dis- 
charge the latter’s obligation to pay 
the mortgage. Turner y. Laird, 35 
A. 1124, 68 Conn. 198. 


[d] The alienee of a devisee of 
mortgaged property is not entitled to 
have the mortgage paid out of the 
personalty of the mortgagor in exon- 
eration of the land devised, since the 
rule that the personalty is the pri- 
mary fund for the payment of debts 
and the heir at law may call on the 
executor to exonerate land by dis- 
charging the land out of the person- 
alty on the ground that the personalty 
had the benefit of the money for 
which the mortgage was given is ap- 
plicable in favor of the heir or dev- 


isee alone, and not in favor of his 
alienee. Keene v. Munn, 16 N.J.Eq. 
398. 


{e] The special mention of some 
mortgages to be exonerated out of 
personalty does not require the infer- 
ence that others were not also pay- 
able out of personalty. Richardson 
v. Hall, 124 Mass. 228. 


{[f] Inadequacy of personalty.—In 
absence of a contrary intention in the 
will, a devisee of specifically devised 
realty is entitled to have it exonerat- 
ed from a mortgage thereon by testa- 
tor from the personalty, or, if it is 
inadequate, from the other realty. 
Wilts v. Wilts, 130 N.W. 906, 151 
Towa 149. 


ee 
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But the rule 
the encumbered 


{g] Order of property liable.—(1) 
At common law, devisee of mortgaged 
realty may subject to discharge of in- 
cumbrance, first, the general or re- 
siduary personal estate, next lands 
devised for payment of debts, then 
lands descended or not devised by 
will, and lastly, lands specifically de- 
vised charged with debts, unless will 
indicates different course. Hannibal 
Trust Co. v. Elzea, 286 S.W. 371, 315 
Mo. 485. (2) In the latter case the 
devisee will be liable to contribute 
ratably with other devisees. Hanni- 
bal Trust Co. v. Elzea, supra. 


[bh] Reimbursement.—(1) Under 
will provision that executrix and re- 
siduary legatee should pay debts from 
available funds and should be reim- 
bursed from proceeds of reversion, 
executrix is entitled to reimburse- 
ment for payment of mortgage indebt- 
edness which the personal estate was 
liable for (Hill v. Hill, 294 P. 831, 37 
Ariz. 406), (2) but the will not so 
specifying, the executrix is not enti- 
tled to interest on sum expended to 
pay debts (Hill v. Hill, supra). 


Aan Md.—Braden v. Coale, 166 A. 

N.J.—Cadmus v. Combes, 387 N.J. 
Eq. 264. 

N.Y.—In re Gill; 92 N.E. 390, 199 
N.Y. 155; Matter of Doheny, 75 N.Y 
S. 24, 70 N.Y.App.Div. 370 [aff 64 N.E 
DUO edd ON Yi 9 1.2 

Ohio.—Loomis v. Von Phul, 2 Ohio 
N.P.N.S. 423. 

Pa.—Alter’s Est., 4 Pa.Co. 558, 15 
Phila. 9. 


See Barlow v. Cain, 225 S.W. 228, 
146 Ark. 160 (taxeS on land devised 
testator’s son were not testator’s per- 
sonal obligation, but constituted a 
lien on the land as it passed into the 
son’s hands, it being his duty to pay 
the taxes, and not that of the admin- 
istrator), 


[a] ands of nonresident.—In the 
case of a tax against the lands of a 
nonresident, no personal charge is 
created against any person, but sim- 
ply a lien on the land, but under Code 
Civ. Proc. § 2719, executors and ad- 
ministrators must pay out of the per- 
sonalty all taxes on the property of 
deceased assessed before his death; 
hence the liability of an executrix 
who was the sole devisee was not pri- 
mary, but secondary. In re Gill, 92 
Neb eo 90NEL OO NE Yet ob: 


99. Sutherland v. Harrison, 86 Ill. 
363; Riegelman’s Estate, 34 A. 120, 
174 Pa. 476. 


1. Johnson v. Goss, 128 Mass. 433 
(bankstock specifically bequeathed). 


2. Cal.—In re Porter, 72 P. 173, 138 
Cal. 618. 


Md.—Harris v. Dodge, 19 A. 597, 72 
Md. 186. 


N.J.—Thomas v. Thomas, 17 N.J.Eq. 
356; Morris v. Higbie, (Ch.) 27 A. 
438. 

Ohio.—Glass v. Punn, 17 Ohio St. 
413; Tucker v. Lungren, 12 Ohio Cir. 
Ct. 622, 1 Ohio Cir.Dec. 577. 


Pa.—Hoff’s Appeal, 24 Pa. 200; In 
re Hocker’s Appeal, 4 Pa. 497; Rus- 
ton’s Ex’rs v. Ruston, 2 Yeates 54, 
2 Dall. 243, 1 L.Ed. 365, 1 Am.D. 283; 
Matter of Mason’s Estate, 1 Pars.Eq. 
Cas. 129. 


R.I.—Atkinson v. Staigg, 13 RI. 
725: Gould v. Winthrop, 5 R.I. 319. 
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legacies of a fixed amount;? nor will it apply where 
it appears that the testator intended that the burden 
of the encumbrance was to be borne by the devisee of 


property,* as where the devise in 


Eng.—Johnson vy. Child, 4 Hare 8T, 
30 Eng.Ch. 87, 67 Reprint 572. 


Ont.—Re Simpson, [1927] 2 Dom.L. 
R. 1048. 


[a] Calling on devisee for repay- 
ment.—Where land specifically devis- 
ed is encumbered with a mortgage, 
and the administrator pays the mort- 
gage debt, he may call on the devisee 
for repayment, if there be unsatisfied 
general or specific pecuniary legacies, 
unless there is property set apart for 
payment of the mortgage or as to 
which the testator is intestate. Glass 
v. Dunn, 17 Ohio St. 413. 


3. Md.—Harris v. Dodge, 19 A. 597, 
72 Md. 186. 


Mich.—Wheeler v. Hatheway, 20 N. 
W. 579, 54 Mich. 547. 


N.J.—Thomas v. Thomas, 17 N.J. 
Eq. 356. 


Pa.—Ruston’s Ex’rs v. Ruston, 2 
Dall. 248, 2 Yeates 54, 1 L.Ed. 365, 
ER: 283; Saffin’s Estate, 28 Pa. 

Oo. ; 


R.I.— Gould v. Winthrop, 5 R.I. 319. 


Eng.—Howel v. Price, 1 P.Wms. 
291, 24 Reprint 394. 


Can.—Harrington v. Corse, 9 Can. 
SoC, 412: 


HOR at” v. Lapp, 16 Grant Ch. 


4. Cal.—In re Porter, 72 P. 173, 138 
Cal. 618. 


Kan.—Winquist v. Doering, 
(2d) 632, 185 Kan. 92. 


Ky.—Hedger v. Judy, 26 S.W. 586, 
SOUCY o ty L6 Kylee. 


La.—Coste’s Succession, 9 So. 62, 
43 La.Ann. 144 


Mich.—Lawrence y. Hathaway, 87 
N.W. 84, 128 Mich. 119. 


N.J.—Gray vy. Hattersley, 24 A. 721, 
50 N.J.Eq. 206. 


_Pa.—Hope v. Kelley, 
258 Pa. 296; Peters’ Hstate, 16 Pa. 
Super. 462; In re Littell’s Estate, 33 
Pittsb.Leg.J.N.S. 168. 


Tenn.—Manlove v. Gaut, 2 Tenn.Ch. 
App. 410. 


Va.—Kellam’s Ex’rs v. Jacob, 148 
S.E. 835, 152 Va. 725. 


Eng.—In re Kensington, 
Ch. 2038, 85 L.T.Rep.N.S. 


Ont.—Toronto Gen. Trusts Co. v. 
Irwin, 27 Ont. 491; Burk v. Burk, 
26 Grant Ch. 195; Ricker v. Ricker, 14 
Grant Ch. 264. 


{a] Thus (1) where testatrix join- 
ed with sister in a one thousand sev- 
en hundred fifty dollar mortgage on 
her own land and that of her sister, 
and paid her own eight hundred dol- 
lar mortgage out of the proceeds, and 
thereafter paid interest on eight hun- 
dred dollars of the one thousand 
seven hundred fifty dollar mortgage, 
and devised the land on condition 
that devisee assume and pay the 
mortgage, he was liable for entire 
one thousand seven hundred fifty dol- 
lar mortgage. Hope v. Kelley, 101 A. 
978, 258 Pa. 296. (2) A provision, di- 
recting that any balance which testa- 
trix might owe on certain designated 
property should be paid out of the 
proceeds thereof, constituted an ex- 
press charge thereon of the balance 
of the price of such property. Hessig 
v. Hessig’s Guardian, 115 S.W. 748, 131 
Ky. 514. 


Sars 
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terms deseribes the land as subject to a mortgage.° 
The testator may, by his will, place the lien on some 
particular fund,® such as the rents and profits of the 
encumbered property,’ or he may require one devisee 
to satisfy an encumbrance on land devised to anoth- 
er,® or may, as between a life tenant and remainder- 
man, burden the life estate with the payment.® 
Where the realty is devised free of encumbrances, 
the interest as well as the principal of a mortgage is 
payable out of the personal estate,+® but a general 
direction to pay debts has been held not to charge re- 
siduary real estate with payment of a mortgage on 
Where accumulation is 
forbidden a testator cannot provide for the payment 
of encumbrances on his estate out of income of the 
The testator may charge his general estate 


lands specifically devised.1+ 


estate.12 


5. Jackson v. Bevins, 49 A. 899, 74 
Conn. 96; Langstroth v. Golding, 3 
A Eo ZL ONG J Hg. 49.) But seeuin re 
Brackey’s Estate, 147 N.W. 188, 166 
Iowa 109 (holding that personalty 
is primarily liable even if the land is 
devised expressly subject to the mort- 
gage the recourse to the land being 
only a secondary remedy). 


6. In re Heydenfeldt’s Estate, 39 
P. 788, 106 Cal. 434; In re Grossman’s 


Will, 227 N.Y.S. 470, 131 Misc. 526; 
In re Fegan, [1928] Ch. 45. 
7, Watkins vy. Jenkins, 35 N.W. 


639, 74 Iowa 749. 


8. Bishop v. Howarth, 22 A. 432, 
59 Conn. 455. 

[a] Charge against personalty.— 
The fact that at testator’s death the 
personal property left to certain devi- 
sees was insufficient to pay the debts 
including a mortgage on land given 
to another devisee cannot affect the 
question of his intention to put the 
payment thereof on his devisees 
where he directed them to pay all his 
debts. Bishop v. Howarth, 22 A. 432, 
59 Conn. 455. 


9. Allison v. White, 120 N.E. 809, 
285 Ill. 311. 


10. In re Shulsky’s Estate, 198 N. 
Y.S. 88, 120 Misc. 232. 


11. Cadoo y. Cadoo, 123 A. 712, 95 
N.J.Eq. 430. 

12. Hoffman’s WHst., 14 Pa.Dist. 
279). 


13. In re Mann’s Will, 190 N.W. 
830, 179 Wis. 66. 


[a] Subsequent deed of devised 
property.— Where testator devised his 
interest in mortgaged property to his 
sister, who was his cotenant, and the 
will directed executor, if any part of 
the mortgage remained unpaid at 
time of testator’s death, to pay it, 
“whether owing by me or by my said 
sister,” “it being my intention” that 
the sister receive title freed of the 
mortgage, and “if I shall have dis- 
posed of my interest . . . prior to 
the time of my death then and in that 
event such devise of my interest in 
said property shall lapse and this 
paragraph of my will shall be of no 
further effect,’’ the general estate 
was charged with the debt, notwith- 
standing testator subsequently deed- 
ed his interest to his sister by deed, 
reciting that the property was free 
from incumbrance except the mort- 
gage which the grantee “hereby as- 
sumes and agrees to pay as a part of 
‘the consideration hereof.” In re 
Pen Will, 190 N.W. 830, 179 Wis. 


14. In re Reynolds’ Hstate, 109 A. 


WILLS 


the absence of 


such statutes are 


60, 94 Vt. 149. 


[a] TIllustration.—Where devisees 
of land mortgaged to them, instead of 
standing upon their allowance against 
the estate and insisting that their 
devise be exonerated, deliberately ac- 
cepted payment of their mortgage, 
knowing the funds paid by the execu- 
trix came from insurance on the 
buildings on the land, they waived 
any right they otherwise would have 
had to have the mortgage paid out of 
other funds, and accepted the devise 


as burdened, though there was a 
provision in the will directing pay- 
ment of all just debts. In re Reyn- 
olds’ Estate, 109 A. 60, 94 Vt. 149. 


15. Fulenwider — v. Birmingham 
Trust & Savings Co., 130 So. 801, 222 
Lao si Mc meAa at aac Oe 


16. See supra § 2564. 
17. See statutory provisions, and 
cases infra this note. 


[a] Purpose of act.—Such a stat- 
ute is intended to provide for passing 
of devises subject to subsequent in- 
cumbrances, not merely to abrogate 
common-law rule that incumbrance 
revokes devise. Hannibal Trust Co. 
v. Hizea, 286 S.W. 371, 315 Mo. 485 
(Rev. St. [1919] § 512, completely 
abrogates the common-law rule re- 
quiring exoneration of lands specif- 
ically devised from charge or incum- 
brance thereon out of testator’s gen- 
eral personal estate). 


{b] “Subject to,” in a statute as to 
passing of devises subject to incum- 
brances, means “‘liable,’’ which means 
bound or obliged, responsible or an- 
swerable. Hannibal Trust Co. vy. 
Elzea, 286 S.W. 371, 315 Mo. 485. 


[c] In New Jersey (1) the right 
of a devisee to exoneration by pay- 
ment of a debt secured by mortgage 
upon the land from the personal as- 
sets of the estate, exists in full 
foree, except in so far as it has been 
abolished by statute. Hill v. Hill, 117 
A. 256, 98 N.J.Eq. 567 [aff 122 A. 818, 
95 ING Eq) 23329 VA ER 1249" | (62) 
A statute requiring proceedings to 
collect a bond and mortgage to be 
first by the foreclosure of the mort- 
gage, and by proceeding on the bond 
only for deficiency, did not abolish 
the substantial right of a devisee of 
land of exoneration by payment of the 


bond secured by mortgage on the land 
devised to him from the _ personal 
property of testator. Hill v. Hill, su- 
pra. (38) Under such a statute, as 
opposed to common law, the devisee 
is not entitled to exoneration of the 
devised realty from a mortgage by 
payment out of personal estate, un- 
less will expressly or impliedly so 
directs. Swetland v. Swetland, 134 A. 
822, 100 N.J.Eq. 196 [aff 140 A. 279, 
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with the payment of a mortgage on the land devised 
by giving it expressly freed of the mortgage.t* 
devisee may waive his right to have an encumbrance 
paid out of the personal estate.t# 


Mortgage by testator and devisee. 
mortgage was executed by the testator and the devi- 
see of testator’s interest, the devisee takes the prop- 
erty subject to the mortgage.'® 


[§ 2565] (2) Statutory Provisions. 
that encumbrances on lands devised are to be paid 
primarily out of the personal estate of the testator, in 


A 


Where the 


The rule 


a contrary intention,!® has been 


changed in some jurisdictions by statutes placing 
the burden on the encumbered property ;17 and where 


in force the devisee takes the prop- 


102 N.J.Eq. 294]. (4) The statute 
applies to the widow as a devisee of 
testator. In re Staiger’s Hstate, 144 
A. 619, 104 N.J.Eq. 149 [rev 141 A. 
453]. (5) Where testator devised a 
lot to his son, upon which he had 
executed a mortgage, and all his per- 
sonal property to his daughter, the 
son was entitled to have the lot de- 
vised to him discharged of the lien 
out of the personalty of testator’s es- 
tate, notwithstanding that the bond 
given to secure the mortgage was also 
signed by him; he being but an ac- 
commodation obligor. Saling v. Sal- 
ing, 124 A. 249, 95 N.J.Eq. 611. 


[d] In Oregon (1) under the stat- 
utory provisions, testator’s debts 
which are secured by mortgage must 
first be satisfied out of the mortgaged 
property. Howe v. Kern, 125 P. 834, 
aff 128 P. 818, 63 Or. 487. (2) Where, 
however, real property, subject to a 
mortgage made by the testator, is 
specifically devised, the mortgage is 
to be satisfied and discharged out of 
any property not specifically devised, 
if such property is sufficient for the 
purpose, and no different intent ap- 
pears in the will. In re Hodgkin’s 
Estate, 221 P. 169, 223 P. 738, 110 Or. 
381. (8) Where will made _ specific 
devise of mortgaged property without 
mention of mortgage or attempt to 
charge payment thereof on particu- 
lar fund or particular property, and 
devised the residue “including my” 
described property in trust for the 
benefit and support of named persons, 
the property so described in residue 
clause could not be sold to satisfy the 
mortgage, such clause constituting a 
specific devise of such property. In 
re Hodgkin’s Estate, supra. 


{e] Im Vermont (1) under a stat- 
ute (Gen. L. 3359) providing that in- 
ecumbered property of a decedent’s 
estate may be sold under the order 
of the probate court, the avails ap- 
plied on the debt secured, and the bal- 
ance held against the estate, when 
such course is taken a devisee’s com- 
mon-law right of exoneration is de- 
feated, and the property covered by 
the mortgage to the extent of its 
value is made the primary source of 
payment. In re Reynolds’ Estate, 109 
A. 60, 94 Vt. 149. (2) Where an ex- 
ecutrix applied to the probate court 
for license to sell all of decedent’s 
realty, representing the personalty 
was insufficient to pay debts and that 
the realty was incumbered by mort- 
gages proved against the estate, and 
pending. application the buildings 
burned, and insurance thereon was 
received and applied to extinguish- 
ment of the mortgage debts, the pro- 
cedure in effect was pursuant to the 
statute, and devisees of the land prior 
to the mortgages are not entitled to 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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erty subject to the encumbrances thereon’ unless 
the testator by express or implied provision in his 
will relieves him of this burden and places it on oth- 
An express provision’ is not neces- 
sary A general direction to pay debts does not 
indicate an intention of the testator to relieve a dev- 
isee of his statutory obligation to pay an encum- 
brance on land devised out of his own property, and 
Where the land devised lies in 
a jurisdiction having such a statute while the juris- 
diction in which the testator resided does not, it will 
be presumed that testator had in mind the law of the 
state of his residence,?? so that the mortgage must 


er property.?® 
sary.?° 


charge his estate.21 


exoneration. In re Reynolds’ Estate, 
supra (a five hundred dollars mort- 
gage on testatrix’s land, not includ- 
ing buildings, is payable out of the 
property on which it rested, ceasing 
to be properly included in the liabili- 
ties of the estate, and the devisees 
taking the land as burdened with- 
out any exoneration). 


18. La.—Rabasse’s Succession, 
So. 597, 47 La.Ann. 1126. 


Mo.—Gates v. Rice, 8 S.W.(2d) 614, 
820 Mo. 580; Peck vy. Fillingham’s Hs- 
tate, 202 S.W. 465, 199 Mo.App. 277. 


N.Y.—Matter of Hun, 39 N.E. 376, 
144 N.Y. 472; Pease v. Egan, 30 N.E. 
102, 131 N.Y. 262; Meyer v. Cahen, 18 
N.E. 852, 111 N.Y. 270; Rice v. Harbe- 
son, 63 N.Y. 493 [aff 2 Thomps.&C. 
4]; Van Vechten v. Keator, 63 N.Y. 
52: Moseley v. Marshall, 22 N.Y. 200; 
Farrell v. Farrell, 200 N.Y.S. 561, 206 
App.Div. 147; Robinson y. ‘Robinson, 
1 Lans. 117; Rapalye v. Rapalye, 27 
Barb. 610; In re Rogers’ Estate, 255 
N.Y.S. 745, 142 Mise. 572; In re Mc- 
Kay’s Estate, 68 N.Y.S. 925, 33 Misc. 
520, 2° Mills Surr. 88; Wetmore v. 
Peck, 66 How.Pr. 54; Johnson v. Cor- 
bett, 11 Paige 265. 


Okl.—Hapke _ v. Schaefer-Doolin 
Mortg. Co., 229 P. 621, 100 Okl. 70. 


Alta.—Re Cust, 3 Alta.L. 35. 


Ont.—Scott v. Supple, 23 Ont. 393; 
Mason vy. Mason, 13 Ont. 725. 


Sask.—Re [1927] 3 
Dom.L.R. 464 


[a] An agreement by the benefi- 
ciary may make a mortgage payable 
out of personalty. Montgomery v. 
Burgess, 36 N.Y.S. 711, 92 Hun 289. 


[b] Devise within statute.—Under 
will giving specified real estate to 
testatrix’ brother for life, to go on 
his death to his son, interest to broth- 
er and to his son was “devise,” with- 
in the meaning of the statute. In re 
Williamson’s Estate, 153 A. 765, 302 
Pa. 462. 

[c] Devise in lieu of dower is sub- 
ject to the statutory provisions re- 
quiring devisees to take the devised 
property subject to encumbrances. 
Meyer v. Cahen, 18 N.E. 852, 111 N. 
WESEPHOLE 

[da] ‘ é 
land subject to the lien of an assess- 
ment for a local improvement which 
was made during the lifetime of his 
testator and which was not a personal 
charge upon him. Matter of Hun, 
39 N.E. 376, 144 N.Y. 472. 


[e] Unpaid purchase money.—Un- 
der devise of all real estate to wife, 
devisee is entitled to complete pay- 
ments under purchase contract held 
by husband and acquire fee, or if es- 
tate was compelled, pursuant to ven- 
dor’s claim, to pay balance, devisee 
and estate would become tenants in 
common. In re MecNulta’s Estate, 12 


17 


Macdougall, 


Tax liens.—A devisee takes 


WILLS 


security only.?# 


tator. 


P.(2d) 389, 168 Wash. 397. 


19. Peck y. Fillingham’s Estate, 
202 S.W. 465, 199 Mo.App. 277; Mose- 
ley v. Marshall, 22 N.Y. 200; Suther- 
land v. Gesner, 27 Hun (N.Y.) 282; 
Rapalye v. Rapalye, 27 Barb. (N.Y.) 
610; In re Treharne’s Estate, 3 Dem. 
Surr, (N.Y.) 152; Hapke v. Schaefer- 
Doolin Mortg. .Co., 229 P. 621, 100 


Okl. 70; In re Hill’s Estate, 87 Pa. 
Super. 173. 
[a] Rule applied.—Under clause 


of will directing executors and trus- 
tees to keep estate in good order, pay 
all taxes, assessments, or liens, and 
pay off all mortgages and incum- 
brances existing at time of testatrix’s 
decease, mortgage of thirty-five thou- 
sand dollars on property whose rents 
were devised by other clause of will 
for life, and to devisee’s children, if 
he left children, otherwise to the 
children of another person, is payable 
out of general fund of estate. In re 
Farmers’ Loan & Trust Co., 175 N.Y. 
S. 37, 186 App.Div. 722 [mod on other 
grounds 124 N.E. 1, 226 N.Y. 691, and 
aff In re Brundage’s Estate, 167 N.Y. 
S. 694, 101 Misc. 528]. 


[b] An express direction in the 
will may make the mortgage payable 
out of personalty. Matter of Hop- 
kins, 10 N.Y.S. 264, 57 Hun 9; Wells 
v. Wells, 24 N.Y.S. 874, 30 Abb.N.Cas. 
225. 

. [ce] No particular expression or 
form of words is necessary. Rapalye 
v. Rapalye, 27 Barb. (N.Y.) 610. 


[d] Exoneration not prohibited.— 
A statute making the land primarily 
liable for the payment of encum- 
brances thereon does not prohibit pro- 
vision for exoneration of lands de- 
vised from incumbrance out of re- 
siduary personal estate or other 
lands, especially in view of an act in 
pari materia requiring courts to give 
effect to the testator’s intention. 
Hannibal Trust Co. v. Elzea, 286 S.W. 
8371, 315 Mo. 485. 


[e] Compliance with direction.— 
Where realty is devised in trust, to be 
transferred to beneficiary at certain 
age free and clear, and with direc- 
tion to pay mortgage out of corpus 
of estate, enough should be appro- 
priated to share of beneficiary out of 
residue to equal balance due on mort- 
gage on realty. InreFarley’s Estate, 
206 N.Y.S. 29, 123 Misc. 564. 


[f] A devise of two tracts of land 
to the devisee “absolutely” was sim- 
ply to show that the devise was of a 
fee rather than of a life estate, as 
in the preceding paragraph of the 
will, and did not give the devisees a 
right to exoneration of the land from 
mortgages. In re Reynolds’ Estate, 
109 A. 60, 94 Vt. 149. 


20. In re Hill’s Estate, 87 Pa.Su- 
per. 173. 


[a] Thus, notwithstanding there 
was no express provision, a mortgage 


[69 C.J.] 1223; 


be discharged out of the personaity notwithstanding 
the statute of the state where the land lies.2? 
statutes have been held not to apply to a mortgage 
given, not as security for a debt but as a collateral 


The 


If the encumbered property is in- 


sufficient to pay the obligation then the creditor is 
entitled to receive the balance from the personal es- 
tate pro rata with other creditors. 


[§ 2566] (3) Encumbrances Not Created by Tes- 
Where the mortgage or other lien is not ere- 
ated by the testator the debt secured is payable out 
of the property encumbered,?® unless a contrary in- 
tent appears in the will,?7 or unless the testator had 


covering four tracts of testator’s 
land is properly paid out of proceeds 
of sale of residue of estate, including 
two of such tracts, where two tracts 
were specifically devised and intent 
is clear that they were given free of 
encumbrances. In re Hill’s Estate, 
87 Pa.Super. 173. 


21. Gates v. Rice, 8 S.W.(2d) 614, 
320 Mo. 580; Hannibal Trust Co. v. 
Elzea, 286 S.W. 371, 315 Mo. 485; Mey- 
er v..Cahen, 18 N-H. 852; 111 N.Y... 270; 
Ring v. Wooley, 140 N.Y.S. 648, 155 
App.Div. 817; Rapalye v. Rapalye, 27 
Barb. (N.Y.) 610; In re. McNulta’s 
Estate, 12 P.(2d) 389, 168 Wash. 397. 


fa] Iuustration.—A will directing 
payment of debts from personalty 
and repudiation of claims against es- 
tate does not manifest intent to pass 
land devised free from incumbrance 
or provide for discharge from residu- 
ary estate. Hannibal Trust Co. v. El- 
zea, 286 S.W. 371, 315 Mo. 485. 


22. Higinbotham y. Manchester, 
ee A. 242, 113° Conn.’ 62; "79. “A.L.R. 


23. Higinbotham vy. Manchester, 
supra. 
24, Cochrane v. Hawver, 7 N.Y.S. 


907, 54 Hun 556; Robinson v. Robin- 
son, Lans. (N.Y.) 117. 


25. Johnson v. Corbett, 11 Paige 
CN.Y.)) 265, 


26. Conn.—Higinbotham v. Man- 
chester, 154 A. 242, 118 Conn. 62, 79 
A.L.R. 85. 


Iowa.—In re Brackey’s Estate, 147 
N.W. 188, 166 Iowa 109. 


Mass.—Creesy v. Willis, 34 N.E. 
265, 159 Mass. 249; Andrews v. Bish- 
op, 5 Allen 490. 


N.J.—Hetzel v. Hetzel, 71 A. 755, 
74 N.J.Eq. 770; Morris v. Higbie, 32 
A. 372, 53 N.J.Eq. 173; Campbell v: 
Campbell, 30 N.J.Eq. 415; McLenahan 
v. McLenahan, 18 N.J.Eq. 101. 


N.Y.—Church v. Bull, 2 Den. 430, 
43 Am.D. 754 [aff 5 Hill 206]; Neil- 
son v. Neilson, 6 Paige 106; Duke of 
Cumberland v. Codrington, 3 Johns. 
Ch. 229, 8 Am.D. 492; Cogswell v. 
Cogswell, 2 Edw. 231; Taylor v. Wen- 
del, 4 Bradf.Surr. 324. 


Pa.—Hirst’s Appeal, 92 Pa. 
Peters’ Estate, 16 Pa.Super. 
Mansell’s Estate, 1 Pars.Eq.Cas. 


R.I.—Gould y. Winthrop, 5 R.I. 


Ont.—Re Semple, 13 Ont: W.N. 
Dungey v. Dungey, 24 Grant Ch, 

Sask.—In re Carley, 4 Sask.L. 280. 

27. Conn.—Higinbotham y. Man- 
chester, 154 A. 242, 113 Conn. 62, 79 
(ACL RS. 

Mass.—Porter v. Howe, 54 N.E. 255, 
173 Mass. 521; Minot, Petitioner, 41 
N.E. 63, 164 Mass. 38; Andrews v. 
Bishop, 5 Allen 490. 


N.J.—Pfefferle v. Herr, 71 A. 689, 
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assumed the payment thereof,?* but it has been held 
not enough that the testator has merely made himself 
answerable for the payment of the encumbrance but 
he must have made the debt directly and ahso- 
Jutely his own.?° Notwithstanding testator’s as- 
sumption of a mortgage, where, before his death, the 
mortgagees had instituted foreclosure proceedings, 
and thereby released the testator’s personal liability 
on his covenant assuming the mortgage, the devisees 
of the mortgaged property take it subject to the 
mortgage debt and cannot compel the executors to 
pay the debt, though the will directed the payment of 
testator’s just debts.®° 


[§ 2567] 6. Property Applicable to Payment of 
Debts*1—a. In General. As a general rule all prop- 
erty of a decedent, of whatever character, is liable for 
the payment, of his debts,*? and testator cannot by his 
will so dispose of his property as to deprive his ered- 
itors of property out of which they may enforce pay- 
ment of their debt,?* or exempt cither his real or per- 
sonal property when the whole is necessary to pay his 
debts ;?4 but when the whole is not necessary the tes- 
tator may dispose of the surplus by his will and di- 
rect what species or portions of his property shall 
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first be applied to the payment of his debts and what 
shall be exempted therefrom,**® and the latter will 
not be taken until the former has been exhausted.*° 
The application of specific legacies and devises to the 
payment of testator’s debts as required by statute 
does not inelude the recalling of advancements for 
that purpose.?? Devises and legacies given to a wid- 
ow in lieu of dower and amounting to less than the 
value of the dower are not assets lable for the tes- 
tator’s debts.?8 In the settlement of a testator’s es- 
tate his property will be applied to the payment of 
his debts in the following order: (1) The general per- 
sonal estate. (2) Estates specifically and expressly 
devised for the payment of debts and for that pur- 
pose only. (3) Estates descended. (4) Estates specif- 
ically devised even though they are generally charged 
with the payment of debts.2® Rents and profits re- 
ceived by the heir from the descended estates have 
been held to follow the descended estates in the order 
of subjection to the testator’s debts.4° Of the per- 
sonal estate should be taken first the personal estate 
not bequeathed, then the personal estate generally be- 
queathed, then the personal estate specifically be- 


% N.J.Hq. 219, 188 Am.S.R. 518 [aff 
79 A. 1119, 77 N.J.Haq. 271]. 


N.Y.—De Graaf v. Cochrane, 47 N. 
WiS2 502, 221 App DivensSise Clarke iv. 
Goodridge, 100 N.Y.S. 824, 51 Misc. 
£40; Mills v. Mills, 59 N.Y.S. 1048, 28 
Misc. 633 [mod 63 N.Y.S. 771, 50 ‘App. 
Div. 221]; Duke of Cumberland .v. 
Codrington, 3 Johns.Ch, 229, 8 Am. 
D. 262; Waldron v. Waldron, 4 Bradf. 
Surr. 114. 


Ohio.—Thompson Vv. 
Ohio St. 333. 


Pa.—Renz’s Estate, 8 Pa.Dist. 328; 
MecNichols’ Hst., 31 Pa.Co. 204; Daly’s 
state, 15 Phila. 548. 


Ont.—Toronto Gen. Trust Co. v. Ir- 
win, 27 Ont. 491. 


{a] Intention of testator controls. 
—tIn determining whether executors 
should pay mortgage on devised land, 

e primary question must be testa- 
tor’s intent. Higinbotham v. Man- 

hester, 154 A. 242, 113 Conn. 62, 79 

LR. 85. U 


{[b] Tllustration.—A testator, by 
giving his estate to his children 
equally, subject to the right of dower 
of his wife. and directing his ex- 
ecutor to sell such parts of the per- 
sonalty as necessary to discharge in- 
cumbrances on the real estate, ex- 
presses a clear intention to pass the 
real estate to the devisees unincum- 
bered and to endow the widow from 
the same value therein as that value 
has in the hands of the devisees. 
Pfefferle v. Herr, 71 A. 689, 75 N.J. 
fq. 219, 188 Am.S.R. 518 [aff 79 A. 


Thompson, 4 


1119, 77 N.J.Eq. 271]. 
28s. Ark—Barlow y. Cain, 225 S. 

"W. 228, 146 Ark. 160. 
Ci— Tracy v. Atwell, 32 F.(2d) 


D. 
392, 58 App.D.C. 397. 


Mass.—Porter v. Howe, 54 N.E. 255, 
173 Mass. 521. 


N.J.—McLenahan vy. McLenahan, 18 
N.J.Eq. 101. 


Pa.—Peters’ 
462. 


R.I.—Gould v. Winthrop, 5 R.I. 319, 


fa] Where testator gave a new 
mortgage in renewal of an old one 


Estate, 16 Pa.Super. 


he assumed the mortgage and a ae 285. 
his own and it became payable ou 
of his personal estate. Gould vy. Win- 35. In re Lee, supra. 
PHVOD Meow eto do) 36. In re Lee, supra. : 
[b] Guarantee of payment.—The 87. Marston v. Lord, 17 A. 980, 65 
executor of a Connecticut testator is|N.H. 4; Hammett v. Hammett, 16 S. 


required to discharge from personal 
estate mortgage on,devised Massa- 
chusetts property which testator had 
guaranteed. Higinbotham v. Man- 
chester, 154 A. 242, 113 Conn. 62,79 
A.L.R. 85. 

29. Campbell v. Campbell, 30 N.J. 
Hq. 415; McLenahan vy. MclLenahan, 
18 N.J.Eq. 101, 108; Duke of Cumber- 


land: -vi)-Codrineton,..8. Johns:Chy CN. 
Y.) 229,.8 Am.D, 492. 
“Where lands subject to a mort- 


gage debt, not created by the dece- 
dent, descend or are devised the heir 
or devisee takes them cum onere and 
is not entitled to have the debt paid 
out of the personal estate, unless the 
decedent has directly assumed the 
debt intending to make it a charge 
on his personal estate, or shall have 
so directed expressly by his will. It 
is not enough that he has assumed to 
pay the debt or has rendered himself 
liable to be called on directly by the 
creditor to pay it.’ MecLenahan v. 
McLenahan, supra. 


[a] “There must be a direct com- 
munication and contract with the 
mortgagee; and even that is not 
enough, unless the dealing with the 
mortgagee be of such a nature as to 
afford decided evidence of an inten- 
tion to shift the primary obligation 
from the real and [sic] personal 
fund.” Duke of Cumberland v. Cod- 
rington, 3 Johns.Ch, (N.Y.) 229, 262, 
8 Am.D. 492. 


306. Marshall v. Middleton, 196 P. 
ye Nase P. .886,..100 On. 247, 19 A.LiR. 


31. Discharge of liens see supra 
§§ 2564-2566. 


32. See Hxecutors and Administra- 
tors § 1260. 


33. Chambless v. Gentry, 11 S.W. 
(2d) 460, 178 Ark. 558; Pittsburg, ete., 
R. Co. v. Schmidt, 8 Ohio Cir.Ct. 355, 
4 Ohio Cir.Dec. 535. 


34. In re Lee, 18 Pick. (Mass.) 


E. 293, 839, 38°S.C. 50. 
38. Smith v. Smith, 79 N.C. 455; 


Baxter v. Bowyer, 19 Ohio St. 490; 
ow v.. Huffiman,-12) Gratt...(52.. Vea 


39. Calin re Woodworth’s Es- 
tate, 31 Cal. 595. 


Iowa.—Wilts v. Wilts, 
906, 151 Iowa 149. 


Mass.—Hays v. Jackson, 
149. 


Mo.—Hannibal Trust Co. v. Elzea, 
286 S.W. 371, 315 Mo. 485. 


N.J.—Stires v. Stires, 5 N.J.Eq. 224. 


N.Y.—Sweeney v. Warren, 28 N.E. 
413, 127 N.Y. 426, 24 Am.S.R. 468; 
In re King’s Will, 163 N.Y-S. 405, 97 
Mise. 528; Matter of Oosterhoudt, 38 
N.Y.S. 179, 15 Mise. 566, 2 N.Y.St 
mei aE FLOP v. Newkirk, 3 Johns. 


N.C.— First Security Trust: Cos ive 
Lentz, 145 S.E. 776, 196 N.C. 398. 


Pa.—Pyott'’s Estate, 28 A, 915, 921, 
160 Pa, 441. 


Va.—-Elliott v. Carter, 9 Gratt. (50 
Va.) 541. 


PSG ars Saag v. Floyer, 3 Ch. 


130 N.W. 


6 Mass. 


D 


[a] “In marshaling assets for the 
payment of debts, they take the fol- 
lowing order: ist, The general per- 
sonal estate; 2d, estate specifically 
and expressly devised to be sold; 34d, 
estate descended; and 4th, estate spe- 
cifically devised, although charged 
generally with the payment of debts. 
To this arrangement there is an ex- 
ception, and the second and third 
rules exchange places, where the es- 
tate set apart for the payment of 
debts is charged generally, and not 
specially.” MeCampbell v. McCamp- 
ge 5 Litt. (kxy.) 92, 102, 15) Amp 


49. Hays v. Jackson, 6 Mass 149. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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queathed;4#! and of the real estate should be taken 
first that descended to the heir, then that generally 
devised, and then that specifically devised.*? 


[§ 2568] b. Charges on Certain Property.*? 
tator may charge the payment of his debts gener- 
ally or of certain specified debts upon designated 
property** or on the corpus of a trust over which he 
has power of disposition,*® or on advancements made 
to his children,*® or on the proceeds of a sale of real 
estate,** in which case the property or fund desig- 
nated is primarily liable for the debts*#® and the re- 
mainder of the estate is to that extent exonerated,*® 
_ even if consisting of undisposed of property.°®° 
property given “after payment of debts” is charged 
with them.®! If the payment of debts is charged by 
a testator upon a remainder, whether by direct terms 


41. Garrett v. Snowden, i145 So. 493, 
226 Ala. 3u; Duck v. Mcurath, 145 i 
ec: LO0Se.. 60 “Apo.Div. 438276 Ino re 
Klatte’s Estate, 157 N.Y.S. 470, 92 
Mise. 651. - 


42. Duck v. McGrath, 145 N.Y.S 
1033, 160 App.Div. 482. 


43. Charging realty see infra §§ 
2576-2579. 


44, Ala.—Harkins v. Hughes, 60 
Ala, 316. 


Fla.—McLeod vy. Dell, 9 Fla. 451. 


Tll.—Humphrey v. Lutz, 223 I1l.App 
532. 


Ky.—Payne v. Wickliffe, 2 A.K 
Marsh. 5. 

Mass.—Hale v. Herring, 94 N.E 
396, 208 Mass. 319; Smith v. Smith, 1 


Allen 129; Bardwell v. Bardwell, 10 


Pick. 19. 

N.J.—Whitehead v. Gibbons, 10 N. 
J.Eq. 230. ‘ 

N.Y.—Heermans v. Robertson, 64 
N.Y. 332; Smith v. Wyckoff, 11 Paige 
49. : 


N.C.—Garibaldi v. Hollowell, 68 N. 


C. 251; Henderson v. Burton’s Ex’r, 
38 N.C. 259; Westbrook v. Croom, 15 
INE OS EARNS 


Fa.—In re Shaffer’s Estate, 104 A. 
853, 262 Pa. 15; Loomis’ Appeal, 29 
Pa, 237; : 


S.c.—Pinckney v. Pinckney, 19 S.C. 
Eq. 218; White v. Vaughan, 11 S.C. 
Way 329. 


Tenn.—Alexander y. Miller’s Heirs, 
7 Heisk. 65. 


Tex.—Shiner v. Shiner, 40 S.W. 439, 
14 Tex.Civ.App. 489, 15 Tex.Civ.App. 
666. 


Va.—Thompsons v. Meek, 7 Leigh 
(34 Va.) 419. 


Wash.—Newport v. Newport, 31 P. 
428, 5 Wash. 114. 


[a] Thus where a will directs con- 
version of residue into cash and pay- 
ment of debts, and after that the resi- 
due is to be divided among religious 
corporations, taxes, commissions, and 
expenses were not eee against 
residuary legacies to religious cor- 
oration. In re Ham’s Will, 211 N. 
Y.S. 179, 213 App.Div. 487. 


[b] Death of life-tenant charged 
before testator.—Where land was de- 
vised to R for life, on condition that 
he should pay the testator’s debts and 
legacies and after his death to C and 
S in fee, and R died before the tes- 
tator, it was held that on the testa- 
tor’s death C and S took the land in 
fee, and that their estate was not 
charged with the. payment of the 
debts. Brown v. Brown, 43 N.H. 17. 


WILLS 


Tes- 


testator’s death, 
note.°? 


Any 


will.®® 


[c] Diabilities charged do not in- 
elude expenses incurred in defending 
against them. Crosby v. Mason, 32 
Conn. 482. 


{d] Construction of will as to 
charge.—After directing the payment 
of his debts and funeral expenses out 
of his estate, and providing for the 
erection of two monuments and the 
care of a cemetery lot, testator gave 
his wife all his household furniture, 
watches, jewelry, personal belongings, 
library, and his dwelling-house and 
lot, “and also all moneys that I may 
have in Banks or loaned out on notes 
or otherwise at the time of my de- 
cease to be hers and her heirs and as- 
signs forever, except the sum of two 
thousand five hundred dollars ($2,- 
500), Gr so much thereof, or as much 
more aS may be necessary to pay all 
my funeral expenses, debts, expenses 
of administration of my estate and 
erecting the monuments and markers 
and provide for the perpetual care 
of my cemetery lot, as hereinbefore 
provided.” He then gave the remain- 
der of his estate in trust to his execu- 
tors, to collect the income therefrom 
and pay it to his wife for life, with 
remainder over. A subsequent clause 
stated that the object of the will was 
to amply provide for the comfortable 
maintenance of his wife during her 
lifetime, and to distribute the residue 
of the estate so as not to in any way 
interfere with the management or 
business of a certain corporation in 
which he was a stock-holder. It was 
held that testator did not intend to 
charge his debts and funeral and 
other expenses on the house and lot, 
or on the household furniture, etce., it 
appearing that the entire value there- 
of would be required to pay such 
debts, ete., but only on the moneys in 
bank, etc.; the provision as to the cor- 
poration not interfering with such 
construction, since the sale of the few 
shares of stock necessary wou'd not 
affect the business of the corporation. 
Cornell vy. Van Wormer, 119 N.Y.S. 
293. 1384 App.Div. 767. 


[e] The bequest of a negro “when 
I pay” a certain debt does not make 
the negro chargeable with the pay- 
ment of the debt. Wellborn v. Rog- 
ers, 24 Ga. 558. 


45. In re Gardner’s Estate, 4 P. 
(2d) 686, 89 Colo. 686. 


46. Hammett v. Hammett, 
. 293; .839,. 38. S.C.. 50. 


47. U.S.—Page v. Lloyd, 5 Pet. 304, 
8' L.Ed. 134. 


Ky.—Monroe’s Ex’x v. Wilson, 6 T. 
B.Mon. 122. 
Md.—Maddox v. Dent, 4 Md.Ch. 543. 


Mass.—Varnum vy. Meserve, 8 Allen 
158. 


Iie ah 
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of charge or by words of condition, although the dev- 
isee or legatee of such remainder is not put to ar 
election, the charge may be executed against the re- 
mainder itself.>? 
a charge on a devise is recoverable from the date of 


Interest on a debt which is made 


and at the rate stipulated in the 


The term “debts,” without. explanatory 
words clearly extending its meaning, in a will mak- 
ing the special legacies chargeable with debts does 
not include liabilities arising after testator’s death 
or charges imposed by law.°* 
debts, without mentioning an estate over which tes- 
tator has a power of appointment, will be held to 
mean payment from testator’s individual estate un- 
less a contrary intent is shown by other parts of the 


A direction to pay 


N.Y.—In re McComb, 1 N.Y.S. 747, 
49 Hun 609 [rev 22 N.E. 1070, 117 N. 
VAOSTSi 

N.C.—Robards v. Wortham, 17 N.C. 
173, 2270Am.D: W238. 

Pa.—In re Pyott’s Estate, 28 A. 915, 


921, 160 Pa. 441; Schultz’s Estate, 21 
Lanc.L.Rev. 301. 


48. See cases supra notes 44-47. 
ie Brown vy. Saathoff, 139 Ill.App- 
616. 

50. Pell v. Ball’s Ex’rs, 17 S.C.Eq- 
518. 


Liability of undisposed of property 
see infra § 2570. 


51. Ala.—Maybury v. Grady, 67 
Ala, 147. ‘ 

Ill.—Phillips v. Duckett, 112 TI 
App. 587. 


Miss.—Currie & Naylor v. Murphy, 
35 Miss. 478. 


N.H.—Sanborn y, Clough, 10 A\ 
678, 64 N.H. 315. 
PA eA v. Burden, 58 N.C. 


pe Es v. Watts, 38 Ohio St. 


[a] Funeral expenses and expens- 
es of administration have been held 
not “debts” within the meaning of 2 
testamentary provision that dece— 
dent’s debts shall be paid out of =& 
particular fund. Currie & Naylor v. 
Murphy, 35 Miss. 473. 


52. Brown v. Brown, 41 N.Y. 50%. 


53. Lydon v. Campbell, 91 N.EL 
151, 204 Mass. 580, 134 Am.S.R. 702. 


54. Nash v. Ober, 2 App.D.C. 304. 


55. Hirsch v. Bucki, 148 N.Y.S. 
214, 162 App.Div. 659; In re Valen- 
tine’s Estate, 146 A. 458, 297 Pa. 99, 
64 A.L.R. 737; In re Terppe’s Estate, 
73 A. 922, 224 Pa. 482. 


[a] Will not showing intent to 
charge.— Where a widow, with a life- 
estate under her husband’s will, with 
power of appointment by will upon 
such terms as to her should seem 
best, gave her residuary estate to am 
adopted son of her husband, stating. 
that it was her wish that, in accept- 
ing real estate left her by her hus:-- 
band, the son should continue the: 
business as conducted thereon by her 
husband for at least ten years and’ 
pay whatever encumbrances might be: 
left against such real estate, either: 
by reason of liens against the same or 
legacies given by her to be paid there- 
from, it was held that the real estate 
left the widow by her husband was 
not by her will charged with the pay= 
ment_of her own debts. In re Terp- 
pe’s Estate, 73 A. 922, 224 Pa, 482. 


1226. [69 C.J.] 

Charge on property otherwise exempt. Although 
the proceeds of insurance on the life of a debtor may 
by statute be exempt from the payment of his debts*® 
a testator may, by his will, defeat the exemption and 
divert the proceeds of such insurance to the pay- 
ment of his debts,°7 provided his intention so to do 
is clearly expressed,’® and he may limit the appli- 
cation of such proceeds to debts of a particular 
class:°? 


[§ 2569] ¢. Rents, Profits, or Income. In a prop~ 
er case the rents and profits or income of property de- 
vised may be liable for the payment of testator’s 
debts;®° or the interest thereon accruing after his 
death,** especially where the testator so provides ;°? 
but no part of the income of funds or property spe- 
cifically bequeathed can be used to pay debts of the 
testator, if there is sufficient property not specifi- 
cally bequeathed,*? and a bequest of rents and profits 
will not be charged with payment of the debts where 
it was the testator’s intention that they be paid from 
the corpus of the estate.°* Where a will devises land 


56. See Exemptions §§ 118-127. 


57. In re Caldwell’s Estate, 215 
N.W. 615, 204 Iowa 606; American 
Trust Co. v. Sperry, 5 S.W.(2d) 957, 
157 Tenn. 43. 


Application of residuum consist- 
ing of insurance proceeds see infra § 
2571. 


58. In re Caldwell’s Estate, 215 N. 
W. 615, 204 Iowa 606; Galloway v. 
Hardison, (Tenn.) 60 S.W.(2d) 155; 
American Trust Co. v. Sperry, 5 S.W. 
Ca) b7. ode vhenn’- 435° Cooper. tv. 
Wright, 75 S.W. 1049, 110 Tenn. 214; 
German-American State Bank of Ritz- 


was exhausted, 


for his 


Hardison, supra. 


ville v. Godman, 145 P. 221, 883 Wash.| Tenn. 657. 
Zein 60. 
{a] Rule applied.—(1) Mere inclu-| 784. 


sion in will of reference to life in- 


WILLS 


surance fund after personal estate 
testator’s 
indebtedness to partnership could not 
be paid from insurance fund where 
such payment would exhaust fund, in 
view of testator’s intent to provide 
dependents, 


{b] Goods or merchandise.—Where 
will provided that accounts for goods 
or merchandise were to be paid out 
of insurance money, charge for steno- 
graphie services, rendered in attend- 
ing trials, making notes, and furnish- 
ing transcripts, was not so payable. 
Morelock v. Hail, 200 S.W. 


U.S.—Sibley v. Simonton, 20 F. 


a * 


[$§ 2568-2570 


charged generally with the payment of the debts of 
testator, the devisee is entitled to retain the rents, 
income, and profits from the real estate, collected by 
him up to the time the real estate is sold to pay the 
debts of the testator.°® Upon a gift of a life inter- 
est in the residue of his estate, interest or debts of 
testator accruing after his death should be paid out 
of the income of his gross estate.°® 


[§ 2570] d. Undisposed of Property. While the 
testator may, by charging specified property with the 
payment of his debts, exempt undisposed of proper- 
ty from such payment,*7 his intention to do this must 
be very clearly manifested by the terms which he 
uses,°S for as a general rule, regardless of an ex- 
press direction to sell certain property and apply 
the proceeds to the payment of his debts,°® or a 
bequest of property subjecting it, as against other 
property bequeathed, to the payment of debts,’° 
property undisposed of by the will must first be re- 
sorted to for payment of testator’s debts.74_ Thus, 
undisposed of personalty is liable for the payment of 


ministration, and has afterward col- 
lected a judgment against a former 
grantor for breach of a covenant of 
warranty attached to the lands, the 
sum eollectad is not a trust fund for 
the benefit of the distributees whose 
rents were received and disbursed, but 
is assets of the estate liable for satis- 
faction of the judgment. Tyler v. 
Priest, 31 Mo.App. 272. 


61. Neide’s Est., 22 Pa.Dist. 563. 
62. In re Carlon, 26 Pa.Dist. 563. 


63. Anspach’s Est., 16 Pa.Dist. 176; 
In re’ Martin, 54 A. 589; (25° R.L. “53 
Prob.Rep.Ann. 456. 

Bequest of property as including 
interest or income see supra § 1452. 


64. Davis v. Harbaugh, 230 P. 103, 


individual 


Galloway v. 


519, 138 


surance payable to estate, with direc- 
tion for equitable distribution among 
those in whose favor exemption runs, 
does not let in creditor’s claims. 
American Trust Co. v. Sperry, 5 S.W. 
(2d) 957, 157 Tenn. 48. (2) Devise of 
proceeds of life insurance policies 
subject to provisions including direc- 
tion as to debts may show testator’s 
intent to pay debts out of insurance. 
In re Caldwell’s Estate, 215 N.W. 615, 
204 Iowa 606. 


[b] A general direction to pay 
debts and funeral expenses is not an 
appropriation of the proceeds of in- 
surance policies which were bequeath- 
ed to a designated legatee. German- 
American State Bank of Ritzville v. 
Godman, 145 P. 221, 83 Wash. 231. 


{c] Proof of intent.—An adminis- 
trator, seeking to subject decedent’s 
insurance, payable to estate, to debts, 
had burden of showing testator’s in- 
tent to have such application made. 
American Trust Co. v. Sperry, 5 S.W. 
(2d) 957, 157 Tenn. 43. 


59. Galloway v. Hardison, (Tenn.) 
60 S.W.(Zd) 155. 


[a] Personal debts.—(1) A provi- 
sion in will that after testator’s per- 
sonal estate was exhausted, his per- 
sonal debts, except those arising from 
partnership transactions, should be 
paid from life insurance fund, did not 
subject fund to claims of creditors 
generally, or to partnership obliga- 
tions. Galloway v. Hardison, (Tenn.) 
60 S.W.(2d) 155. (2)-Where will au- 
thorized payment of testator’s person- 
al debts except those arising from 
partnership transactions from life in- 


Mo.—Erwin vy. Henry, 5 Mo. 469. 


N.Y.—Chalabre v. Cortelyou, 2 
Paige 605. 


Pa.—Murdoch’s Appeal, 31 Pa. 47; 
Loomis’ Appeal, 29 Pa. 2387. 


R.I.—Boardman, Petitioner, 
SA a Gut yh oils 


Ont.—Re Mountain, 26 Ont.L.R. 163, 
21 Ont.W.R. 866, 3 Ont.W.N. 1011. 


[a] Thus, where a testator by his 
will gave all his real and personal es- 
tate to his wife, after paying his 
debts, remainder over, and by an ar- 
rangement between the tenant for 
life and remainderman, none of the 
property was to be sold, but the plan- 
tation was to be carried on with the 
slaves, and the debts of the testator 
to be paid out of the annual proceeds 
of the estate after supporting the ten- 
ant for life, it was held that the debts 
were charged upon the estate. Hunt 
v. Watkins, 1 Humphr. (Tenn.) 497. 


[b] Rents received by a mortgagee 
to whom the mortgaged premises 
were devised were assets for creditors 
of the estate. Chalabre v. Cortelyou, 
2 Paige (N.Y.) 605. 


[c] Application of rents.—In a 
proceeding to compel payment of a 
judgment ordered by the _ probate 
court to be paid in course of admin- 
istration, the creditor can make no 
claim on assets disbursed to distribu- 
tees before his demand accrued; but 
where the administrator has collected 
rents from the lands of some of the 
distributees, and, having incorporated 
them with the funds of the estate, has 
disbursed the amount in course of ad- 


13. A. 


CO= Color Ge. 


[a] Thus where a legatee of rents 
and profits had been treated as a 
daughter, was an invalid, and was 
unquestionably first in testatrix’s 
thought, doubt as to property out of 
which claims against estate shall be 
paid should be resolved in her favor. 
Davis v. Harbaugh, 230 P. 103, 76 
Color sia. 


65. Clift v. Moses, 22 N.E. 393, 116 
N.Y. 144; Howard’s Estate, 8 Pa.Dist. 
125; Kinsler v. Holmes, 2 S.C. 483. 


66. Berger v. Burnett, 123 A. 879, 
95 N.J.Eq. 643 [mod (Ch.) 121 A. 770]. 


67. McLeod v. Dell, 9 Fla. 451; 
Swann v. Swann, 58 N.C. 297; Bane 
v. Wick, 14 Ohio St. 505. 


Charge on certain property see ‘su- 
pra § 2568. 


68. Swann v. Swann, 58 N.C. 297. 
69. Swann vy. Swann, supra. 


70. Wynns v. Burden; 58 N.C. 377: 
Palmer vy. Armstrong, 17 N.C. 268. 


71. Cal—lIn re Hall’s Estate, 190 
P. 364, 183 Cal. 61. 


Ky.—Voss v. Voss’ Adm’x, 215 S.w. 
525, 185 Ky. 682. 


N.C.—Wynns v. Burden, 58 N.C. 
377; Swann v. Swann, 58 N.C. 297; 
Elliott v. Posten, 57 N.C. 483; Kirk- 
patrick v. Rogers, 42 N.C. 44; Dicken 
v.. Cotton, > 22° N.C. 22720) 9 Battie™ we 
Yates’ HEx’rs, 3 N.C. 304. 


Ohio.—Hess y. American Bible Soc., 
26 Ohio Cir.Ct.N.S. 439. 


S.C.—Gist v. Craig, 141 S.E. 26, 142 


For later cases, developments and changes in the law see Annotations, same title and section number, 


Ber: 


§§ 2570-2571] 


testator’s debts before personalty disposed of by the 
Undisposed of realty is liable for the testa- 
tor’s debts before specific legacies,’* but not a general 
bequest,’* although the contrary-has been held.75 
Lapsed legacies of the residue will be first applied be- 
fore resort will be had to the residuary legacies ef- 


will.72 


fectually devised or bequeathed.7¢ 


no residuary bequest, and all the legacies are sub- 
ject to a charge of debts, a lapsed pecuniary legacy 
only contributes ratably with those which take ef- 
but where there is no express charge of 
debts, it would seem to be the better opinion that the 
lapsed legacy is to be applied in exoneration of the 


fect ;77 


S.C.” 407. 


[a] Reason for rule.—Property not 
disposed of by a will must first be re- 
sorted to for the payment of demands 
against the estate because the law 
endeavors to carry out the intent of 
the testator as far as possible, and 
therefore property not disposed of by 
the will should be so applied as to 
render it certain that the dispositions 
actually made by testator will be ef- 
fective. In re Hall’s Estate, 190 P. 
364, 183 Cal. 61. 

72. Swann v. Swann, 58 N.C. 297; 
Elliott v. Posten, 57 N.C. 433; Mc- 
Corkle v. Sherrill, 41 N.C. 173. 


73. U.S.—Morgan v. Huggins, 


F, 3 


48 


Ala.—Sanders v. Godley’s Adm’r, 36 
Ala. 50; Lightfoot v. Lightfoot’s Ex’r, 
27 Ala. 351. 


Ill.—McCullom v. Chidester, 63 Ill. 
477. 

Ind.—Scott v. Morrison, 5 Ind. 551. 

Ky.—Davie v. Allen’s Ex’r, 249 S. 
W. 10138, 198 Ky. 669. 


La.—-Godwin v. Neustadt], 
471, 47 La.Ann. 841. 


Md.—Alexander v. Worthington, 5 
Md. 471. 


Mass.—Hays v. Jackson, 6 Mass. 
9. 


17 So. 


S.c.—Brown v. James, 22 S.C.Eq. 
24; Warley v. Warley, 8 S.C.Eq. 397. 


Tenn.—Dougilass v. Baber, 15 Lea 
651. 

Va.—Clarke v. Buck, 1 Leigh (28 
Va.) 487. 

74, Smith v. Edrington, 8 Cranch 
(U.S.) 66, 3 L.Hd. 490; Scott v. Mor- 
rison, 5 Ind. 551; Broadwell v. Broad- 
well’s Adm’r, 4 Mete. (Ky.) 290; In 
re Walker’s Estate, 3 Rawle (Pa.) 
229. ; 
[a] Personalty, given generally to 
be divided ‘“‘as soon as debts and lega- 
cies are paid,’ will be applied to the 
payment of debts before after-acquir- 
ed real estate descended. Hall v. 
Hall, 7 S.C.Ea. 269. 


75. Lightfoot v. Lightfoot’s Ex’r, 
OT ALS, WOO 1. 

76. In re Hall’s Estate, 190 P. 364, 
183 Cal. 61. 

77. Oddie v. Brown, 4 De G.&J.179, 
61 Eng.Ch. 142, 45 Reprint 70; Burt 
v. Burt, 10 Hare 415, 44 ng } 
68 Reprint 989; Eyre v. arsden, 
Myl.&C. 231,.18 Eng.Ch. 231, 41 Re- 
print 91; Howse v. Chapman, 4 Ves. 
Jr. 542, 31 Reprint 278. See Ralph v. 
Carrick, 5 Ch.D. 984 [aff 11 Ch.D. 873]; 
Flborne v. Goode, 14 Sim. 165, 37 Eng. 
Ch. 165, 60 Reprint 320. 


78. Gowan v. Broughton, L.R. 
Mg, aia, .SCoLt v- Cumberland, L.R, 
Eq. 578; Ham’s Will, 2 Sim.N.S. 
42 Eng.Ch. 106, 61 Reprint 281. 
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others.78 


Where there is 


compare Tretherwy v. Helyar, 4 Ch. 
D. 53 (costs of administration paya- 
ble out of residue generally and not 
primarily out of lapsed share). 

79. Mass.—Adams y. Brackett, 5 
Metce. 280. 

N.J.—Stires v. 
224, 43 Am.D. 626. 

N.Y.—Graham y. Dickinson, 3 Barb. 
Ch. 169; Livingston v. Livingston, 3 
Johns.Ch. 148. 

Ohio.—Gilson vy. Gilson, 30 Ohio Cir. 
Ct. 322; Gilson v. Gilson, 11 Ohio Cir. 
Ct.N.S. 49. 


Pa.—Com. v. Shelby, 
348. 


peace ake v. Deake, 


Stires, 5 N.J.Eq. 


13 Serg.&R. 
8 Baxt. 


[a] After-acquired realty, undis- 
posed of by the will, will be applied 
before realty devised. Stires. v. 
Stires, 5 N.J.Eq. 224, 48 Am.D. 626. 


80. Commonwealth y. Shelby, 
Serge.&R. (Pa.) 348. 

81. Robards v. Wortham, 17 N.C. 
173, 22 Am.D. 738. 

82. Lapsed legacy of residuum see 
supra § 2570. 
ee U.S.—Witters v. Sowles, 32 F 
( * 

Del.—In re Sutton’s Estate, 97 A. 
624, 11 Del.Ch. 460. 


Ill.— Retzinger v. Retzinger, 239 Ill. 
App. 127, 133 [cit Cyc] [rev on other 
grounds 162 N.B. 155; 331 Dll. 102]; 
Bergman v. Bogda, 46 Ill.App. 351. 


Beard, 4 
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Md.—Jenifer’s Lessee v. 
Harr.&M. 73. 

Mass.—Plunkett v. Old 
Trust Co., 124 N.E:. 265, 233 
471, 7 ACL.R.. 696. 

Miss.—Currie & Naylor v. Murphy, 
35 Miss. 478. 

Mo.—Larsen vy. Hansen, (App.) 12 
S.W.(2d) 505. 


N.H.—Stevens v. Underhill, 
370, 67 N.H. 68. 


N.J.—Hattersley v. Bissett, 


Colony 
Mass. 


36 A. 


30 A. 


86, 52 N.J.Eq. 693; Langstroth v. 
Golding, 8 <A. 151, 41 N.J.Ea. 49; 
Thomas v. Thomas, 17 N.J.Eq. 356; 


Shreve’s-Ex’rs v. Shreve, 10 N.J.Eq. 
8385. 
N.Y.—Brown v. Brown, 41 N.Y. 507; 


In re Brooklyn Trust Co., 166 N.Y.S. 
513, 179 App.Div. 262 [mod 157 N.Y. 


S. 671, 92 Mise. 695]; Buckley v. 
Buckley, 11 Barb. 43; In re Rosen- 
field, 10 N.Y.Civ.Proc. 201, 5 Dem. 


Surr. 251; Smith v. Wyckoff, 11 Paige 
49. 


N.C.— Knight v. Knight, 59 N.C. 134; 
Kirkpatrick v. Rogers, 42 N.C. 44; 
Clarke vy. Clarke, 17 N.C. 407. 

N.D.—In re McQueen’s Estate, 250 
N.W. 95. 
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The personal estate being exhausted, un- 
disposed of realty must be applied before realty spe- 
cifically devised,’® and a mere charge upon devised 
real estate will not protect descended real estate 
from being first applied.*° 
pay all debts for which the real estate is liable in ex- 
oneration of all but residuary legacies or other lands 
specifically devised for the payment of debts.*t 


[§ 2571] e. Residuum.*? 
the residuum of the testator’s estate and disposed of 
by the residuary clause in his will is to be applied in 
payment of his debts before any of the property oth- 
erwise disposed of** in the absence of any testamen- 


Descended lands must 


Property constituting 


Ohio.—Young Men’s Christian Assn 
v. Davis, 140 N.E. 114, 106 Ohio St. 
366 [cert gr 43 S.Ct. 521, 262 U.S. 745, 
67 L.Ed. 1211, reh gr 43 S.Ct. 699, 262 
U.S. 739, 67 L.Ed. 1208) aff 44°S:Cte 
291, 264 U.S. 47, 68 L.Ed. 558). 


Pa.—In re Thompson's Estate. 387 A. 
940, 182 Pa. 340; Riegelman’s Estate, 
34 A. 120, 174 Pa. 476; Haines’ Hst., 25 
Pa.Dist. 994. 


R.I.—Woonsocket Sav. Inst. v. Bal- 
eo rae 401; Gould v. Winthrop, 5 


8.C.—Floyd v. Floyd, 7 S.E. 42, 29 
S.C. 102; Drayton v. Rose, 28 S.C.Eq. 
328, 64 Am.D. 731; Bobo v. Grimke, 16 
§.C.Eq. 304; McMullin v. Brown, 11 S. 
C.Eq. 457. 


ett Parner v. Hatcher, 1 Coldw. 


_[a] Rule applied.—(1) In an ac- 
tion against heirs and devisees, on a 
claim maturing after final distribu- 
tion, to indemnify plaintiff for judg- 
ment paid upon a tort for which the 
deceased was primarily responsible, 
the indemnity must be first paid by the 
residuary legatees out of the residu- 
ary legacy, the liability of one re- 
ceiving a specific legacy being secon- 
dary. City of Springfield v. Clement, 
225 S.W. 120, 205 Mo.App. 114 [rev on 
other grounds 246 S.W. 175, 296 Mo. 
150]. (2) Payment of mortgages on 
the property of an estate became a 
primary charge on the principal of 
the residue, where a provision for ac- 
cumulation of income to pay mort- 
gages was invalid. In re Storey’s 
Will, 236 N.Y-.S. 518, 184 Misc. 791. 


[b] Bequest of property not other- 
wise disposed of made the testatrix’ 
husband residuary legatee, and was 


subject to the payment of debts. 
Tracy v. Atwell, 58 App.D.C. 397, 32 
F.(2d) 392. 


{[c] Debt secured by mortgage on 
property specifically devised is pay- 
able from the residuary estate. In re 
pOreee Estate, 273 P. 130, 95 Cal.App. 


[ad] Position of residuary legatee. 
—A residuary devisee or legatee is 
presumed in law _ to be in the posi- 
tion of the last lienholder, after all 
prior lawful claims and charges have 
been satisfied out of the estate. 
Young Men’s Christian Ass’n y. Da- 
vis, 140 N.E. 114, 106 Ohio St. 366 [cert 
or 43+ SiCt:/'521, 262) UsSi-W4b.. Ci sae 
Hid. 1211, reh gr 43 S.Ct. 699, 262 U.S. 
739, 67 L.Ed. 1208, aff 44 S.Ct. 2912, 
264 U.S. 47, 68 L.Ed. 558]. 


[e] Term of years as personalty 
passing under the residuary clause is 
primarily liable. Shreve y. Shreve, 17 
N.J.Eq. 487. 


{f] Insurance proceeds, when part 
of the residuum, may be used to pay 
debts. Ret Hoaré (Ont) [1933s 
Dom.L.R. 780. 
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tary provisions to the contrary.** 


tator leaves no personal estate, all lands included in 
a residuary devise are liable for the debts of the [ 
Residuary personalty is to be looked to 
first®® and, if insufficient, then legacies of personal- 
ty,** before the residuary real estate can be taken;** 
but residuary real property must be exhausted be- 
fore a specific devise can be charged.*® 
that part of the residuum is given after payment of 
debts, does not exonerate the balance of the residue 
from liability for a proportionate share.?° 
a testator, after making a specifie bequest, directs 
that the balance of the estate, after payment of his 
debts, be divided, the residuum is subject to pay- 
ment of such debts notwithstanding it would ordi- 
narily be exempt therefrom beeause consisting of 
Where a specific be- 
quest is expressly charged with the payment of debts, 
and there is also a charge on the residuum, the re- 
The acceptance of a 
legacy “of all the residue of my estate out of which 
it is my will that he pay all my just debts” implies 


testator.®> 


proceeds from insuranee.?+ 


siduum is primarily lable.®? 
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Where the tes- 
debts.°s 


The fact 


Where 


rata. 


$4 Plunkett v. Old Colony Trust|! N.J.Eq. 230. 


Co., 124 N.E. 265, 233 Mass. 471, 7 A.L 


R. 696. 


85, Hattersley v. Bissett, 30 A. 86, 
52 N.J.Eq. 693. 


{a] Death of one residuary devisee 
does not affect the liability of land 
devised to another residuary legatee 
but such land, as well as the land de- 
scended by reason of the lapsed devise, 
is equally liable therewith. Hatters- 


ley v. Bissett, 30 A. 86, 52 N.J.Eq. 
693. 
$6. Knight v. Knight, 59 N.C. 134. 


‘87. Knight v. Knight, supra. 

88. Farquharson v. Floyer, 3 Ch. 
D. 109; Tomkins vy. Colthurst, 1 Ch.D. 
626. 

£9. In re Beelar’s Hstate, 195 N.W 
754, 196 Iowa 966; Ganahl v. Ganahl, 
19 S.W.(24) 898, 323 Mo. 620. 


90. Stevens v. Underhill, 36 A. 370, 
67 N.H. 68. 


91. Lintonia Building & Loan 
Ass’n v. McRaven, (Miss.) 150 So. 
213. 


Subjection of proceeds of insurance 
generally see supra § 2568. 


92. Harrison. v. Haskins, 2 Patt.& 
H. (Va.) 388. 


93. Fuller v. McEwen, 17 Ohio St. 
288, 

94. In re Woodward's Estate, 31 
‘Cal 595. 

95. See Executors and Administra- 


‘tors § 1260. 

96. Redd v. Davis, 59 Ga. 823; In 
re Van Houten’s Estate, 46 N.Y.S. 350, 
18 App.Div. 306; Davies v. Nicholson, 
2 De G.&J. 693, 59 Eng.Ch. 543, 44 
Reprint 1158. 

97. Ala.—Alexander Vv. Bates, 28 
So. 415, 127. Ala. 328; Kelly v. Rich- 
ardson, 13 So. 785, 100 Ala, 584. 


Conn.—Brainerd v. Cowdrey, 16 
5 us 
y.—Davie v. Allen’s Hx’r, 249 S. 
wn yo13, 198 Ky. 669; Chambers vy. 
Davis, 15 B.Mon. 522. 
Mass.—In re Lee, 35 Mass. 285. 


N.J.—Halsey vy. Paterson, 37 N.J 
Eq. 445; Whitehead v. Gibbons, 10 


N.Y.—Downing v. Marshall, 1 Abb. 
Dec. 525; Matter of Van Houten’s Es- 
tate, 46 N-Y.S. 350, 18 App.Div.. 306 
[aff 49 IN-E. 1108, 154 N.Y. 773]; In 
re Werle’s Will, 155 N.Y.S. 262, 91 
Mise. 398, 15 Mills Surr. 206; Siefke 
v. Siefke, 69 N.Y.S. 514, 34 Misc. 77; 
Matter of Kennedy’s Estate, 3 N.Y.S 
13, £°Conn-Surr; 181. 


N.C.—Biddle v. Carraway, 59 N.C. 


95; Shaw v. McBride, 56 N.C. 173 
Pa.—Com. v. Shelby, 13 Serg.&R. 
348; Buckius’ Bst., 17 Pa.Co. 270. 


R.I.—In re Martin, 54 A. 589, 25 R.I. 
1, 8 Prob.Rep.Ann. 456. 


Ont.—Rudd v. Harper, 16 Ont. 422 


[a] Where crops are growing on 
land devised, the crop has been re- 
garded as specifically bequeathed, and 
eannot be sold for the payment of 
debts until after other assets, not 
snecifically bequeathed, have been ap- 
plied. Stall v. Wilbur, 77 N.Y. 158. 


98. Cal.—In re Bacigalupi’s Es- 
tate, 288 P. 122, 105 Cal.App. 578. 
Hawaii.—Beckley v. Metcalf, 5 


Hawaii 625. 


Ill. Retzinger v. Retzinger, 239 Ill. 
App. 127 [rev on other grounds 162 
N.E. 155, .831 Il). 102). 


Iowa.—In re Engels’ Will, 230 N.W. 
519, 210 Iowa 36. 


Me.—Morse v. Hayden, 
82 Me. 227. 


Or.—Howe v. Kern, 125 P. 834, 128 
PP) Sls; 638 iOr: 487. 


Pa.—In re Pyott’s Estate, 28 A. 915, 
921, 160 Pa. 441; Hind’s Est., 18 Pa. 
Dist. 403. 


Ont.—Re Steacy, 39 Ont.L. 548. 


[a] Devise of specific real proper- 
ty during life to named individuals 
with remainder to others showed an 
intention that administration ex- 
penses should be paid from _ the 
residuum. In re Bacigalupi’s Estate, 
288 P. 122, 105 Cal.App. 578. 


99. Chase v.-Lockerman, 11 Gill & 
J. (Md.) 185; Gordon y. James, 39 So. 
18, 86 Miss. 719,-1 LRANS. 461: 
Downing v. Marshall, 1 Abb.Dec. (N. 
Y.) 525; Matter of Oosterhoudt’s Es 
tate, 38 N-Y.S.179;) 15 Mise: 666% 1 


19 A. 443, 


§ 2572] f. Specific Gifts. 
ey is considered as primarily exonerated from the 
payment of debts,°* yet, 
property is liable for his debts,°° specifie legacies or 
devises may be liable therefor,®® although a specifie 
legacy®? or devise®S is to be applied only after gen 
eral gifts; and it has been held that a specific legacy 
should be applied ahead of real estate specifically 
devised,®® unless the real and personal estate is 
blended,? although it has been held that both must 
contribute pro rata.” 
bequests® and specifie devises* are to be applied pro 
The general rule that specifie legacies are not 
to be touched to pay debts until g 
first exhausted for that purpose is not applicable 
where the testator disposed of his own real estate by 
devise and of the estate over which he had the power 
of appointment by three specific devises 
siduary clause, since the rule would not apply to the 
property appointed until the donee’s 


a promise on the part of the legatee to pay all such 


While a specific lega- 


since all of the testator’s 


As among themselves specific 


neral legacies are 


and a re- 
own property 


Nagle v. McGinnis, 49 
How. Pr. (N.Y.) 193; Rogers v. Rog- 
ers, 3 Wend. (NVY.) 5035 20. AmB: 
716 [af— 1 Paige 1§ :- Hoes.-v. Van 
Hoesen, 1 Barb.Ch. 370 [aff 1 N-Y. 
120, 4 How.Pr. . How.Anpp.Cas. 
271]; Dodge v. Manni 11 Paige 
334 [aff 1 N.Y. 298, 365, 
How.App Cas. 794]: Coup, 
6 Dem.Surr. 45, 19 N. Ys St. 898; Bobo 
v. Grimke, 16 S.C.Eq. 304; Dunlap 
v. Dunlap, 4 S.C.Eq. 305. 


[al] Personalty regarded as realty. 
—Where there is a deficiency of as- 
sets to pay the debts of a testator, 
without a resort to sverific leeacies 
or to machinery in a factory, if such 
machinery is considered by the tes- 
tator as realty it is exempt from nay- 
ment of debts, until the specific lega- 
cies are exhausted. Downing v. 
Marshall, 1 Abb.Dec. (NVY.) 525. 

1. Brant vy. Brant, 40 Mo: 266% 
Langstroh v. Golding, 3 A. 151, 41 
N.J.Eq. 49; In re Hallowell’s Estate, 
23 Pa. ook . 

Blending of real and personal prop- 
erty see infra § 2580. 


2. Dauel v. Arnold, 66 N_E. 
Tll. 570 [aff 103 TIll.App. 298]; 
v. Chessen, 158 Tll.App. 632: 
v. Wingate, 64 A. 19, 78 N.H 
Bashaw v. Temple, 91 S.W. 202, 
Tenn. 596. 


Marshaling between legatees and 
devisees see supra § 2480. 


i 3. N.C.—Knight v. Knight, 59 N.C. 
34. 


Pa—In re Herron’s 
Pittsb.Leg.J.N.S. 153. 


Philippine.—Beneficto v. 
10 Philippine 197. 


Ts S.C.—Laurens v. McGrath, 9 S.C.Hq. 


Tenn.—Harry v. 
182.>°, 


4 Del—In re Sutton’s Estate, 97 
A. 624, 11 Del.Ch. 460. 


Hayden, 19 


Gibb.Surr. 516; 


wn 
ag Ste, 
wy 


846, 201 
Walls 
Frost 
535; 
115 


Estate, 32 


Javellana, 


Green, 9 Humphr. 


82 Me. 227.. oe 


N.C.—First See. Trust Co. v. 
145 S.B. 776, 196 N.G. 398. 


Or.—Howe v. Kern, 125 P. 834, 128 
P. 818, 63 Or. 487. 


8.C.—Floyd vy. 


Lentz, 


Floyd, 7 S.E. 42, 29 


For later cases, developments and changes in the law see annotations, same title and section number, 


§§ 2572-2574] 


was first exhausted. 


[§ 2573] g. Real and Personal Property—(1) 
Personality the Primary Fund. The general rule as 
to the order in which a decedent’s property is lable 
for the payment of his debts is that the personal es- 
tate must first be resorted to and, if necessary, ex- 
hausted in the payment of the debts and then the 
realty may be subjected,® and this rule will be follow- 
ed even though by reason of statutory provisions the 
realty is answerable’ unless it clearly appears from 
the will that the intention of the testator was oth- 
erwise,® in which ease the rule will not be applied 
so as to defeat his intention.® Even realty as to 
which a testator died intestate’ cannot be used for 
payment of debts until the general personal estate 
has been exhausted.!° . This rule is not altered by a 
statutory provision requiring the devisee of mort- 
gaged property to satisfy the debt from his own prop- 
erty.11_ If the personal assets are sufficient to pay all 
the debts of the testator his indebtedness does not 
become a charge upon the realty in the hands of the 
devisees or their grantees.12 A bequest of all person- 
alty, without making any provision in the will for 
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payment of debts, operates as a bequest of the per- 
sonalty on condition the legatee pay the debts.t® 
Where both realty and personalty are expressly 
charged with the payment of debts they must con- 
tribute pro rata.1+ 


Devise in lieu of dower. If personalty is insuffi- 
cient to pay debts, or the land is expressly charged 
with payment of debts, the devise to the wife in lieu 
of dower is liable to be sold to pay debts of the es- 
tate.t5 


[§ 2574] (2) Exoneration of Personalty. <A tes- 
tator may give his personal estate immunity from 
debts and impose their discharge on his real estate.?® 
To exonerate the personal estate from debts and 
make the real-estate primarily lable it is not suffi- 
cient to charge the realty but it must also elearly ap- 
pear that the testator intended to exonerate the per- 
sonalty;17 and the fact that the personalty is not 
disposed of is strong evidence that the testator did. 
not mean to exonerate it.18 It is sufficient, how- 
ever, if his intention to exonerate the personalty ap- 
pears by necessary implication when the will is con- 
strued as a whole.1® Where the testator gives his 


S.C. 102. 


5. ‘Tuell v. Hurley, 
206 Mass. 65. 


6. See Executors and Administra- 
tors § 1262. 


7. Stewart v. Montgomery, 23 Pa. 
410; Frasier v. Littleton’s Ex’rs, 40 
S.E. 108, 100 Va. 9; Deering & Co. 
Vien Kerfoots Hx’r, 16° °S.B. °671,, 89 
Va. 491: Allen v. Patton, 2 S.E. 143, 
83. Va. 255; Gaw v. Huffman, 12 Gratt. 
(53 Va.) 628; McGonigal v. Colter, 32 
Wis. 614; Re McGarry, 18 Ont.L. 524, 
18 Ont.W.R. 982, 14 Ont.W.R. 244; Re 
Hopkins, 32 Ont. 315. 


8. Hunsucker v. Smith, 49 Ind. 
114; Cornish v. Willson, 6 Gill (Md.) 
299; Gruner’s Estate, 112 A. 753, 269 
Pa. 573 [aff 29 Pa.Dist. 1095]: Lago- 
marsine’s Estate, 3 Pa.Dist.&Co. 409; 
Trent v. Trent, Gilm. (21 Va.) 174, 
9 Am.D. 594. 


[a] Fact that executors are given 
power to sell realty does not change 
the application of the rule that per- 
sonalty must be first resorted to. 
Graham v. Little, 40 N.C. 407. 


[b] Contrary intention manifested. 
—A direction that the testatrix’ debts 
be paid out of her estate is an ex- 
pression of desire that they be paid 
without distinction as to the sources 
from which the necessary funds 
should come, unless modified by some- 
thing extraneous requiring payment 
from personalty only. Neblett v. 
Smith, 128 S.E. 247, 142 Va. 840. 


9. Kellam’s Ex’rs v. Jaccb, 148 8. 
BE. 835, 152 Va. 725; In re Cooper, 3 
Sask.L. 186. 


10. Ford v. Cottrell, 207 S.W. 734, 
141 Tenn. 169; Re McGarry, 18 Ont.L. 
524. 

Wudisposed of property see supra § 
2570. 

11. Equitable Life Assur. Soc. of 
the United States v. Wilds, 171 N.Y.S. 
505, 184 App.Div. 435. 


12. Steiner v. Steiner Land, etc., 
Co., 26 So. 494, 120 Ala. 128. 


13. Morehead’s Px’r v. France, 154 
S.W. 378, 153 Ky. 44; Dunbar v. Dun- 
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14, Shreve’s Ex’rs v. Shreve, 10 N. 
J.Eq. 385; Elliott v. Carter, 9 Gratt. 


91 N.E. 1013, 


(50 Va.) 541. 


[a] Where testator makes his 
debts charge on his real as well as 
personal estate, or on his estate gen- 
erally, the devisees and legatees must 
bear their respective shares of the 
hurden pro rata. Shreve’s Ex’rs v. 
Shreve, 10 N.J.Eq. 385. 


15. Tquitable Life Assur. Soc. of 
the United States v. Wilds, 171 N.Y.S. 
505, 184 App-Div. 435. 


16. Baker v. Baker, 150 N.E. 284, 
1 OM TS 2 OF 42) PARI eed ones Lr Tre 
Riddel’s Estate, 247 Ill.App. 175; Tay- 
lor v. Dodd, 58 N.Y. 335; Youngs v 
Youngs, 45 N.Y. 254; In re King, 163 
N.Y.S. 405, 97 Mise. 528; First Se- 
curity Trust Co. v. Lentz, 145 S.BE. 
116,196 N.C: 398; 


17. Del.—Grose v. 
Del.Ch. 227. 


Tll.— Sutherland v. Harrison, 86 Ill. 
363; Harris v. Douglas, 64 JI]. 466; 
Clinefelter v. Ayres, 16 Ill. 329. 


Ind.—Scott v. Morrison, 5 Ind. 551. 
Md.—Cornish vy. Wilson, 6 Gill 299. 
Mass.—Seaver v. Lewis, 14 Mass. 
oe 


McMullen, 2 


Neb.—Schade vy. Connor, 120 N.W. 
1012, 84 Neb. 51. 


N.J.—Morris v. Higbie, (Ch.) 27 A. 
438; Bird v. Hawkins, 42 A. 588, 
58 N.J.Fq. 229; Whitehead v. Gibbons, 
10 N.J.Eq. 230. 


N.Y.—Sweeney v. Warren, 28 NE. 
413, 127 N.Y. 426, 24 Am.S.R. 468; 
In re King’s Will, 163 N.Y.S. 405, 97 
Mise. 528; In re Bergen’s Estate, 106 
N.Y.S. 1038, 56 Misc. 92; Matter of 
Oosterhoudt’s Estate, 38 N.Y.S. 179, 
15 Misc. 566, 1 Gibb.Surr. 516; Hoes 
v. Van Hoesen, 1 Barb.Ch. 379 [aff 
1 N.Y. 120, 4 How.Pr. 223, How.App. 
Cas: 271]. 


N.C.—Robards v. Wortham, 17 N.C. 
173, 22 Am.D. 738: Miller v. Harwell, 
WENReAMIREY 


Pa.—In re Shaffer’s Hstate, 104 A. 
853, 262 Pa. 15; Riegelman’s Estate, 
34 A. 120, 174 Pa. 476; Crone’s Appeal, 
103 Pa. 571; In re Click’s Estate, 28 
Pa.Dist. 994. 


R.I.—Calder v. Curry, 24 A. 103, 17 
R.I. 610. 


Eng.—In re Banks, [1905] 1 Ch. 547; 
Bridgman v. Dove, 8 Atk. 201, 26 Re- 
nrint 917; Ancaster v. Mayer. 1 Bro. 
Ch. 454, 28 Revrint 1237: White v. 
White, 2 Vern.Ch. 43, 23 Reprint 638; 
Hancox v. Abbey, 11 Ves.Jr. 179, 32 
Reprint 1056. 


[al Intention held manifested.— 
(1) Where a testatrix specifically de- 
vised her realty, and thereafter sold 
it and bought other realty, and by an 
ineffective codicil undertook to de- 
vise it specifically, and where a sub- 
sequent clause showed her intent that 
her debts and expenses should be paid 
fom income, they were payable out 
of personalty. In re King’s Will, 163 
N.Y.S. 405, 97 Mise. 528. (2) Where 
a testator gave a policy on his life to 
a beneficiary, and declared that she 
should have all the benefits accruing 
thereunder, and that his debts should 
be paid out of any other property of 
which he might die possessed, after 
which any residue should be divided 
between his legal heirs, his intention 
was clear that the life policy was 
specifically devised to the beneficiary 
and was exonerated from the payment 
of debts, though his other personalty 
alone was not sufficient therefor. 
pone ki Huntley, 72 S.E. 353, 156 N. 

. 410. 


[b] Specific gift of all personalty 
to one person, followed by a devise 
of real estate to others subject to the 
payment of debts, will not exonerate 
the personalty. In re Banks, [1905] 
eC D woe. 


_ 18. Marsh’s Heirs v. Marsh’s Dev- 
isees, 10 B.Mon. (Ky.) 360. 


[a] An intent on the part of a tes- 
tator to discharge his personalty from 
the burden of paying debts will not 
be inferred from the fact that author- 
ity is given to sell all or some part of 
the real estate for the payment of 
debts, especially in a case in which no 
disposition is made of the personalty. 
Sweeney v. Warren, 28 N.E. 413, 127 
N.Y. 426, 24 Am.S.R. 468. 


19. Baker v. Baker, 150 N.E. 284, 
319 Ill. 320, 42 A.L.R. 1514; Sweeney 
v. Warren, 28 N.E. 418, 127 N.Y. 426, 
24 Am.S.R. 468; Gruner’s Estate, 112 
A. 753, 269 Pa. 573 [aff 29 Pa. Dist. 
1095]; In re Shaffer’s Estate, 104 A. 
853, 262 Pa. 15; Lagomarsine’s Es- 
tate, 3 Pa,Dist.&Co. 409, 


1230 [69 C.J.] 


personalty absolutely, and then provides that his ex- 
ecutor may sell such portions of his property as may 
be necessary to pay his debts, it has been held that 
his intention was to exonerate the personalty.*° It 
has been held that where a will provided that the ex- 
ecutor should dispose of the property “real and per- 
sonal, for the purpose of paying my debts,” either by 
public or private sale, the land was made the primary 
fund, at the diseretion of the executor, for the pay- 
ment of debts.?? 


[§ 2575] (3) Real Estate—(a) In General. All 
of the testator’s property is lable for the payment 
of his debts,22 and the modern law of administration 
makes no distinetion between realty and personalty 
although the earlier rule at common law was that 
realty could not be subjected unless specifically 
charged by the testator’s will.?* It is the rule, how- 
ever, that the personalty must be exhausted before 
the realty can be subjected,?* but the testator may 
by his will exonerate his personalty and charge his 
realty with the payment of his debts.?° 


[§ 2576] (b) Testamentary Directions—aa. In 
General. <A testator may, by the provisions of his 
will, charge his debts upon his real property,?° or 
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[§§ 2574-2577 :j 


upon a particular beneficiary under the will,?’ pro- 
vided the terms of the will are such as clearly to show 
the intention of the testator to this effect,?® although 
creditors may claim payment out of the personal es- 
tate regardless of what the will provides.?79 Such a 
charge results in the case of a devise expressed to be 
after payment of debts,?° or where the will provides 
that the devisee shall pay the testator’s debts,?? but 
a devise to a wife of a “house, plantation,” ete., “for 
her use during her life, and the support of the chil- 
dren under her charge; next, all lawful, just debts 
discharged” has been held not to charge the planta- 
tion with payment of the debts of the testator.*? 
Even though the will charges debts of the testator on 
his real estate, the lien of such debts may be lost by 
statutory limitation unless the will also creates an 
express trust for their payment.*? Where charges 
are paid out of personalty the real estate is freed.** 
Where the real property devised for payment of debts 
proves insufficient for that purpose other realty may 
be charged.*® 


[§ 2577] bb. General Direction To Pay Debts. 
According to some authorities a general direction by 
testator that his debts shall be paid is sufficient to 
charge his debts upon his real estate,?° unless a spe- 


) 


20. Harrold v. Wallis, 10 Grant Ch. 
(Ont.) 197. 


21. Powell v. Powell, 41 N.C. 50. 

22. See Executors and Administra- 
tors § 1260. 

23. See Executors and Administra- 
tors § 1261. 

24. See Executors and Administra- 
tors § 1262. 

25. See supra § 2574. 


26. U.S.—Allegheny Nat. Bank v. 
Hays, 12 F. 663; Stump v. Deneale, 
23. BC@as-No. 13,560;, 2 Cranch C.C. 
640 [aff 1 Pet. 585, 7 L.Ed. 272]. 


D.C.—Tuohy v. Martin, 9 D.C. 572. 


Iowa.—In re Rawlings’ Estate, 47 
N.W. 992, 81 Iowa 701. 


Ky.—Hurst v. Davidson, 76 S.W. 37, 
116 Ky. 351, 25 Ky.L. 555. 


Mass.—Forbes v. Harrington, 50 N. 
E. 641, 171 Mass. 386. 


N.J.—Ford v. Westervelt, 40 A. 26, 
55 N.J.Eq. .485. 


N.Y.—Reynolds v. Reynolds, 16 N. 
SG DG 


N.C.—Norfleet v. Slade, 59 N.C. 217. 


Ohio.—Parker v. Franklin First Nat. 
Bank, 12 Ohio Cir.Ct. 287, 5 Ohio Cir. 
Dec. 549. 


Pa.—Hulton’s Appeal, 104 Pa. 359; 
Steel v. Henry, 9 Watts 523; Riley’s 
Est., 18 Pa.Dist. 483; Silverthorn’s 
Est., 2 Pa.Co. 393. 


Va.—Poindexter’s Ex’rs v. Green, 6 
Leigh (33 Va.) 504. 


Eng.—In re Major, [1914] 1 Ch. 
278. 
[a] Devise of lands to executors 


to be sold for payment of debts vests 
the estate in them as a trust fund for 
that purpose. Alexander v. McMurry, 
8 Watts (Pa.) 504. 


{[b] Effect of charge.—(1) By New 
Jersey laws, where a will charges a 
debt on land of the testator, the cred- 
itor obtains an equitable estate or in- 
terest in such realty enforceable with- 
in twenty years from the testator’s 
death. In re McAusland, 235 F. 173. 


(2) The lien by New Jersey law upon 
lands of a decedent for his debts by 
testamentary direction or by statute 
arises at his death, and exists irre- 
Spective of the proceedings that may 
have to be instituted to enforce it. 
In re McAusland, supra. 


27. Lord v. Lord, 22 Conn. 
Markillie vy. Ragland, 77 Ill. 98. 


28. Ind.—Heagy v. Cheesman, 33 
Ind. 96; Scott v. Morrison, 5 Ind. 551 


__ Ky.—Marsh’s Heirs v. Marsh’s Dev- 
isees, 10 B.Mon. 360. 


‘ ap a esiemenver v. Lewis, 


Mo.—Brant v. Brant, 40 Mo. 266. 


yen Mieceaneh v. Wyckoff, 11 Paige 


Pa.—Crone’s Appeal, 103 Pa. 571; 
McFait’s Appeal, 8 Pa. 290; Storey’s 
Appeal, 4 Pennyp. 421; Armstrong’s 
Est., 26 Pa.Co. 5; Silverthorn’s Hst., 
2. Pa.Coy'393. 


W.Va.—Citizens’ State Bank of Rip- 
ley v. McKown, 146 S.E. 876, 106 W. 
Va. 626; Bailey v. Hudkins, 138 S.E. 
118, 103 W.Va. 556. 


[a]: No particular language is nec- 
essary to create a charge on land, 
and the intention’to charge is to be 
carried out whenever it is discover- 
able from anything in the instrument. 
iy a ehpeon a nk Estate, 104 A. 858, 262 

A LO. 


Exoneration of personalty see supra 
§ 2574. 


29. In re Shaffer’s Estate, 104 A. 
853, 262 Pa. 15. 


30. U.S.—Chapman vy. Fenwick, 5 
F.Cas.No. 2,604, 4 Cranch C.C. 431 [aff 
9 Pet. 461, 9 L.Ed..193]; Wright v. 
West, 30 F.Cas.No. 18,102, 1 Cranch 
CC 803. 
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14 Mass. 


a. 65 Ala. 576; 
Darrington v. Borland, 3 Port. 9. 


Ky.—Todd’s Ex’r v. First Nat. 
Bank, 190 S.W. 468, 173 Ky. 60. 


Md.—Cornish v. Willson, 6 Gill 
299. 


Minn.—Gates v. Shugrue, 29 N.W. 


57, 35 Minn. 392. 


N.J.—Wiggins v. 
148, 65 N.J.Eq. 417. 


N.Y.—Matter of Fox, 52 N.Y. 530, 
11 Am.R. 751 [aff 63 Barb. 157, and 
aff. 94. U.S... 315, 24 L.Ed. 192]; Reyn- 
olds v. Reynolds, 16 N.Y. 257; Rosen- 
field’s Estate, 10 N.Y.Civ.Proc. 201, 5 
Dem.Surr. 251; Smith v. Coup, 19 N. 
Y.St. 898, 6 Dem.Surr. 45; In re Hes- 
gee Estate, 20 N.Y.S. 79, 2 Conn.Surr. 


Wiggins, 56 A. 


AE SR Gas v. Watts, 38 Ohio St. 


Eng.—Trott v. Vernon, 2 Vern.Ch. 
708, 23 Reprint 1065; Kidney v. Couss- 
maker, 2 Ves.Jr. 267, 30 Reprint 627. 


Ont.—Rudd vy. Harper, 16 Ont. 422. 


31. Potter v. Gardner, 12 Wheat. 
(U.S.) 498, 6 L.Ed. 706; Gordon v. 
James, 39 So. 18, 86 Miss. 719, 1 L. R.A. 
N.S. 461; Thompson’s Appeal, 11 A. 
455, 7 Pa.Cas. 220; Silverthorn’s Es- 
tate, 2 Pa.Co. 3983; Re Thomas, 2 Ont. 
L. 660. See infra § 2577 text and 
notes 43—45. 


32. McCampbell v. Baden ele a 5 
Litt. (Ky.) 92, 15 Am.D. 48. 


33. In re Mitchell’s Metate’ 38 A. 
489, 182 Pa. 530. 


34  Groff’s Appeal, 45 Pa. 379; Na- 
son v. Smalley, 8 Vt. 118. 


35. Campbell’s Case, 2 
(Md.) 209, 20 Am.D. 360. 


Kres U.S.—In re McAusland, 235 F. 


Ky.—Kiesewetter v. Kress, 70 S.W. 
1065, 24 Ky.L. 1239. 


N.J.—McKinley v. Coe, 57 A. 1030, 
66 N.J.Eq. 70; Suydam vy. Vorhees, 43 
A. 4, 58 N. J.Ea. 157; Shreve v. Shreve, 
17 N.J.Eq. 487. 


Ohio.—McCullough vy. Copeland, 4 
Ohio St. 329. i 5 


Eng.—Wrigley v. Sykes, 21 Beav. 
337, 52 Reprint 889; Clifford v. Lewis 
6 Madd. 83, 56 Reprint 1002; Irvin v. 
Ironmonger, 2 Russ.&M. 531, 11 Eng. 
Ch. 531, 39 Reprint 496; Parker v. 
Marchant, 1 Y.&Coll. 290, 20 Eng.Ch. 
290, 62 Reprint 893. ‘See Bridgen v. 


Bland. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2577-2579] 


cific fund is set aside for the purpose,?? although it 
leaves the personalty the primary fund for that pur- 
pose;** but other authorities hold that such a direc- 
tion will not charge the realty with the debts,?® the 
mere use of the formula directing payment of debts 


generally found in wills not being sufficient to show: 


an intention to charge the realty.4° A bequest of 
real and personal property expressed as after pay- 
ment of debts has been held not specially to charge 
the realty,*1 and the same is true of a devise to the 
executors in trust to pay debts where the devise em- 
braces the personal as well as the real estate.*? 
While in a proper case a general direction will charge 
realty in the ease of a devise to the executor to whom 
the direction to pay debts is also addressed,*® a di- 
rection to the executor to pay the debts, followed by 
a devise to the executor of the residue of the estate, 
does not of itself render the debts a charge on the 
land included in the residuary devise.** The fact 
that the devisee is also an executor does not make the 
land devised to him chargeable with the testator’s 
debts merely because the testator directs his execu- 
tors to pay his debts.4® A general direction to pay 
debts will not be regarded as an exercise of the tes- 
tator’s power of appointment over real estate so as 


Lander, 3 Russ. 346 note, 3 Eng.Ch.|[ tors). 
346, 38 Reprint 606; Powell v. Robins, 
7 Ves.Jr. 209, 32 Reprint 84 (both hold- 
ing that a direction to pay debts does 
not charge land specifically devised). 


Ont.—Re Le Brun, 36 Ont.L. 135, 9| “- 34 317 Mo. 1336, 
Ont.W.N. 483, 9 Ont.W.N. 309. ats ang 
“Wherever there is mention of pata 296; 
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Kan.—Cross vy. Benson, 
68 Kan. 495, 64 L.R.A. 560. 


Mo.—Gammon v. McDowell, 


N.Y.—In re Bingham, 27 N.E. 1055, 
Matter of Powers, 


[69 C.J.] 1231 


to make such real estate chargeable with the testa- 
tor’s debts.#° 


[§ 2578] cc. Charge by Implication. The testator 
may charge his lands with the payment of his debts 
by plain implieation,#? and the nature of the thing 
to be done may clearly show the intention to charge 
the real estate with a debt.4® Where the will gives 
all real and personal property to a trustee to pay the 
income to another after payment of the testator’s 
debts, it creates a charge on the realty.*® So also, 
a disposition by the testator of his personal property 
to purposes other than the payment of his debts, 
with the assent of creditors, is in itself a charge on 
the real estate subjecting it to the payment of the 
debts of the estate, although no such charge is created 
by the words of the will.°®° Where the testator’s in- 
tention clearly appears that a legacy shall be paid at 
all events the real estate is made liable for the debts 
on a deficiency of assets.>1 


[§ 2579] dd. Direction To Sell Real Estate. 
Where the testator directs that his real estate shall 
be sold for the payment of his debts, this direction 
must be complied with, and the fund so created is the 
primary fund for that purpose;°? but a mere pow- 


his just debts shall be paid by his ex- 
ecuters the charge is confined to prop- 
erty given to the executors; and if 
there is a devise of land to them, such 
land is chargeable with debts, unless 
otherwise specifically and entirely ap- 
propriated by the will. Buckley v. 
9¢ | Buckley, 11 Barb. (N.Y.) 43. 


75 P. 558, 


298 S. 


debts in a will, and that will devises 
the real estate, that shall throw the 
debts upon the real estate.’ Williams 
v. Chitty, 3 Ves.Jr. 545, 551, 30 Re- 
print 1148. 


[a] Rule a _ general one.—The 
charge is not made to rest on the mere 
circumstance that the testator has 
used the words “imprimis” or “in the 
first place,’ for if a testator directs 
his debts to be paid it is in effect a 
direction that his debts be paid in 
the first instance. Graves v. Graves, 
8 Sim. 48, 8 Eng.Ch. 438, 59 Reprint 
18. 


[b] Waiver of lien.—Equitable 
liens of creditors of decedent upon 
land devised by him'were not waived, 
where the bankrupt widow and dev- 
isee mingled proceeds of her hus- 
band’s life insurance policy with the 
proceeds of her husband’s business 
continued by her and the income from 
his real estate, drawing checks on dif- 
ferent accounts as executrix, and 
largely reduced his debts, presumably 
by moneys contributed by the bank- 
rupt’s creditors, it not appearing that 
she was carrying on the business as 
agent for decedent creditors, or that 
they knew she was becoming insol- 
vent. In re McAusland, 235 F. 173. 


[ec] “Balance of my property” to 
be applied to the payment of debts in- 
cludes undisposed of lands. Foster v. 
Craige, 22 N.C. 209. 


37. Pinckney v. Pinckney, 19 S.C. 
Eq. 218; Pell v. Ball’s Ex’rs, 17 S:C. 
Eq. 518; Corser v. Cartwright, L.R. 
3° Ch. 971. 


38. Suydam v. Voorhees, 43 A. 4, 
58 N.J.Eq. 157. 


39. U.S.—Harmon v. Smith, 38 F. 
482. See McCulloch v. McLain, 16 F. 
Cas.No. 8,739, 1 Cranch C.C. 304 (hold- 
ing realty charged by a direction to 
pay all debts, the will then creating 
a trust out of all the testator’s prop- 


erty and making the trustees execu-! 


940,124 N°Y.°361; ‘Clift vy. Mo- 
ses, 22 N.E. 393, 116 N.Y. 144; Lediger 
v. Canfield, 79 N.Y.S. 758, 78 App.Div. 
596; Smith v. Soper, 32 Hun 46; In 
re Van Vleck, 66 N.Y.S. 727, 32 Misc. 
419; Matter of Grotrian’s Hstate, 62 
nites 996, 30 Mise. 23, 1 Mills Surr. 
408. 


Pa.—Miller’s Appeal, 60 Pa. 404. 
8.C.—Hull v. Hull, 24 S.C.Hq. 65. 


W.Va.—Citizens’ State Bank of Rip- 
ley v. McKown, 146 S.E. 876, 106 W. 
Va. 626; Bailey v. Hudkins, 138 S.E. 
118, 103 W.Va. 556; McGlaughlin v. 
McGlaughlin’s Legatees, 27 S.E. 378, 
43 W.Va. 226. 


See Pritchard v. McGregor, 205 Ill. 
App. 362. 


[a] “Bstate,” when used in a will, 
is sufficiently comprehensive to em- 
brace property of every description, 
and will charge lands with debts, if 
used with other words indicating an 
intention to so charge them; but if 
the word “estate” is used alone, with- 
out such intent, the debts will not be 
a charge on testator’s lands. Archer 
S woeneale; 1 Pet. (U.S.) 585, 7 L.Ed. 
72. 


[b] Homestead is not charged with 
the payment cf a testator’s debts by 
the use of merely formal phrases in 
the will. Cross v. Benson, 75 P. 558, 
68 Kan. 495, 64 L.R.A. 560. 


40. Clift 'v. Moses, 22 N.E. 393, 116 
N.Y. 144; In re City of Rochester, 17 
N.E. 740, 110 N.Y. 159; In re O’Brien, 
56 N.Y.S. 925, 39 App.Div. 321. 


41. Decker v. Decker, 12 N.E. 750, 
127 Ill. 341. 

42. Clift v. Moses, 22 N.H. 393, 
116 N.Y. 144. 

43. Buckley v. Buckley, 11 Barb. 


(N.Y.) 43; Hennell vy. Whitaker, 3 
Russ. 343, 3 Eng.Ch. 343, 38 Reprint 
605. 


[a] Where testator directs that all 


44. Cunningham vy. Parker, 40 N.E. 
635, 146 N.Y. 29, 48 Am.S.R. 765. f 


45. Carpenter v. Carpenter, 14 N. 
Y.St. 284, 47 Hun 637; Gaw v. Huff- 
man, 12 Gratt. (53 Va.) 628. 


46. Balls v. Dampman, 
69 Md. 390, 1 L.R.A. 545. 


47. Rice v. Harbeson, 63 
[aff 2 Thomps.&C. 4]; 
Reynolds, 16 N.Y. 257; Silverthorn’s 
Estate, 2 Pa.Co. 393; McCartney’s 
Est., 2 Pa.Co. 202, 18 Wkly.N.C. 51; 
Calder v. Curry, 24 A. 103, 17 R.I. 610; 
Stuart v. Carson’s Ex’r, 1 S.C.Hq. 500. 


f [a] Thus, where a will provided 
after the payment of my just debts, 
I bequeath my property in the follow- 
ing manner,’ and then followed a 
power to the executors to sell all real 
estate and a direction “to divide the 
money in the following manner,” spec- 
ifying a number of legacies, there was 
not only a direction to sell for the 
payment of legacies but also a charge 
of the Jand with the payment of debts. 
McCartney’s Estate, 2 Pa.Co. 202, 18 
Wkly.N.C. 51. 


16: "AQP 1'6; 


N.Y. 493 
Reynolds vy. 


48. Fenwick v. Chapman, 9 Pet. 
(U.S.) 461, 9 L.Ed. 193; Quinby v. 
Frost, 61 Me. 77; Silverthorn’s BEst., 
2 Pa.Co. 393. 

49. Pennsylvania Co. y. Claghorn, 
2, Pa.Coxcv. 


50. U.S. Bank v. 
(U.S.) 134, 11 L.Ed. 


51. U.S. Bank v. Beverly, 1 How. 
(U.S.) 134, 11 L.Ed. 75; Fenwick v. 
Chapman, 9 Pet. (U.S.) 461, 9 L.Ed, 
193; Skinner v. Blackburn, 4 Ohio Gir. 
Ct. 325, 2 Ohio Cir.Dec. 574; In re 
Hallowell’s Estate, 23 Pa. 223, 


52. In re Lee, 18 Pick. (Mass.) 


eee 1 How. 
do. 


285; Powell v. Powell, 41 N.C. 5 
In re Glick’s Hstate, 28 Pa.Dist. 99 
Riley’s Hst., 18 Pa.Dist. 483. 


[a] Testamentary intention as to 
expense of converting realty into 
money.—Where a testator has divided 


1232 [69 C.J.] 


er to executors to sell land for the payment of debts 
does not create a trust or charge the lands in favor 
of the creditors,®* and a mere direction to sell, with- 
out directing the payment of debts, does not charge 
the debts on the land or proceeds, but they must be 
Such proceeds are 
applicable to the payment of debts only after the as- 
sets which are personal in their character have been 
A direction to sell real estate to pay 
legacies does not make the proceeds thereof applica- 
ble to payment of debts, the legatees occupying the 
Where both the real 
and the personal estates are directed to be sold to 
pay debts and legacies, and no disposition is made 
of the residue, the persona! estate is first applica- 


paid first from the personalty.®4 


exhausted.>® 


position of specifie devisees.*® 


ble.®?7 


[§ 2580] (c) Blending of Real and Personal Prop- 


his whole estate into two parts called 
“personal fund” and “real estate,” and 
it is plainly his intention that the real 
estate shall bear the expense of the 
conversion thereof into money, equity 
will charge such expense to the pro- 
ceeds. of such real estate, although 
there is a general provision in_ the 
will for the payment of all debts from 
the personal fund. Matthews v. 
Tyree, 44 S.E, 526, 53 W.Va. 298. 


[b] The word “expenses,” within 
provisicn of will directing that cer- 
tain land be sold, rented, or leased, 
and the proceeds applied to the reduc- 
tion of mortgages and expenses 
against a certain house and lot, in- 


eludes carrying expenses such as 
mortgage interest, taxes, Insurance, 
maintenance, and repairs. Simmons 


v. Simmons, 121 A. 819, 99 Conn. 562. 


53. Steele v. Steele’s Adm’r, 64 
Ala. 438, 38 Am.R. 15; Cornish v. 
Willson, 6 Gill (Md.) 299. But see 
Dunn v. Amey, 1 Leigh (28 Va.) 465 
(holding that a direction to sell real- 
ty charged it with debts when the 
testator by his will emancipated 
slaves who would otherwise have been 
chargeable). 


54. Matter of Gantert, 32 N.E. 
551. 136 N.Y..106; Sweeney v. Warren, 
28 N.H. 413, 127 N.Y. 426, 24 Am.S.R. 
468; Matter of Powers, 26 N.E. 940, 
124 N.Y. 361; Clift v. Moses, 22'N.B. 
393, 116 N.Y: 144; Kinnier v. Rogers, 


42 N.Y. 531 [eff 55 Barb. 85]; Graham 
v. Little, 40 N.C. 407. 
55. Sweeney v. Warren, 28 N.E. 


413, 127 N.Y. 426, 24 Am.S.R. 468. 
56. In re Broderick, 148 N.Y.S. 541, 
163 App.Div. 91, 13 Mills Surr. 176. 
G7... North /v. Valk,-12 S.C. Ba) 212: 


58. U.S.—Lewis v. Darling, 16 
How. uly 14d. 819. 


Conn.—Alfred v. Marks, 
473. 


Ky.—Kiesewetter v. Kress, 70 S.W. 
1065, 24 Ky.L. 1239. 


Me.—Addition v. Smith, 22 A. 470, 
83 Me. 551. 

Mass.—Thayer v. Finnegan, 134 
Mass. 62, 45 Am.R. 285; Adams vy. 
Brackett, 5 Metc. 280. 

N.J.—Corwine v. Corwine, 24 N.J. 
Hq. 579. 

Eng.—Greville v. Browne, 
Cas. 689, 11 Reprint 275. 

Ont.—Re Le Brun, 36 Ont.L. 135, 9 
Ont.W.N. 309, 483. 


59, Hilet v. MeCord, 
App.) 41 S.W.(2d) 110. 


49 Conn. 


Wan cde 


(Desa Civa 


WILLS 
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erty. When the effect of the will is to blend the 
real and the personal property, the whole is charge- 
able with the payment of the debts of the testator.®® 
Such is the effect of a testamentary direction to pay 
debts out of “personal property and estate.” 


[§ 2581] h. Apportionment of Liability. In the 
absence of express direction debts are apportioned 
ratably among legatees,°° and, after the personalty 
is exhausted, among devisees,*! by the court,®? in ac- 
cordance with the value at the time of the death of 
the testator.°* The same rules apply if property spe- 
cifically appropriated for the payment of debts 
proves insufficient for that purpose.°* 


[§ 2582] i. Effect of Sale by Legatee or Devisee. 


A sale or conveyance by a legatee or devisee cannot 


60. U.S.—Schley v. Collis, 
ZOO} dS at An DO le 


Ala.—Kelly v. Richardson, 13 So. 
785, 100 Ala. 584; Colbert v. Daniel, 
32 Ala. 314. 

Ky.—Boyd’s Devisees v. 
Ex’r, 9 S.W. 842, 10 Ky.L. 85. 


ge en v. Seth, 44 Md. 
oJ. 


Mass.—Bullard v. Leach, 100 N.E. 
Eis PANES IMIRYSKSE 7G 

Minn.—Hunt v. Grant, 91 N.W. 485, 
87 Minn. 189. 


N. Y.—Wilkes v. Harper, 1 N.Y. 586; 
Brater v. Hopper, 28 N.Y.S. 472, 77 
Hun 244, 


N.C.—Jacocks v. Bozman, 21 N.C. 
192; Young Aliston & Co. v. Weldon’s 
Representatives, 5 N.C. 176. 

Que Caney v. Sykes, Prob.Rep. 

44, 


prrmtals g Appeal, 1 A. 85, 110 Pa. 


47 ¥. 


Boyd’s 


17 


Philippine.—Benedicto y. Javellana, 
10 Philippine 197. 


S.C.—Jenkins vy. Hanahan, 15 S.C. 
rh 129; McLure v. Askew, 26 S.C.Eq. 


Va.—Leake v. Leake, 
Lewis v. Overby, 31 Gratt. 


{fey MES Mee 
(72. Va.) 


601; Gaw v. Huffman, 12 Gratt. (53 
Via.) e628 solliott va Carter, oO .Gratu 
(50 Va.) 541; Foster v. Crenshaw, 3 


Munf. (17 Va.) 514; Hopkirk v. Den- 
nis, 2 Munf. (16 Va.) 326. 


[a] Rule applied.—(1) Where the 
estate was charged with a tax on 
bonds owned by the testatrix on 
which she had failed to pay the tax 
in her lifetime, a gift to a charitable 
corporation of one third of the residue 
is charged with one third of the 
amount of back tax, since the estate 
which she left consisted of that por- 
tion of her property which remained 
after payment of the tax and all other 
debts and expenses. In re Le Fevre’s 
state, 135 N.B. 203,233 N.Y. 138. 
(2) Where a part of the personal 
property will be required to pay the 
testator’s debts and expenses of ad- 
ministration, specific legacies of bank 
deposits must contribute to any de- 
ficiency in proportion to the respec- 
tive amounts. Bullard yv. Leach, 100 
N.E.. 57%, 213; Mass: 117. 


61. Kan.—Guthrie v. Guthrie, 286 
P, 195, 130 Kan. 433. 


Ky.—Hessig v. Hessig’s Guardian, 
115°S.W. 748, 131 Ky. 51/4%° Hi. “Her- 
man Sawmill Co. v. Bailey, 58 S.W. 
449, 22 Kyl. 552) 


Md.—Gibson vy. McCormick, 10 Gill 


defeat the rights of the creditors of the testator ;*® 


& J. 65. 


N.Y.—Armstrong v. McKelvey, 10 
N.E. 266, 104 N.Y. 179; Downing v. 
Marshall, 1 Abb.Dec. 525; Matter of 
Thompson’s Hstate, 41 N.Y.S. 1101, 
18 Mise. 143, 2 Gibb.Surr. 155. 


N.C.—Green v. Green, 69 N.C. 25. 


_[a] Fiustration.—Under a will de- 
vising real property subject to en- 
cumbrance and to one half of unpaid 
personal debts, the personalty being 
exhausted and the debts still remain- 
ing, the remaining one half of the 
debts was apportionable against all 
devised real property excluding the 
homestead. Guthrie v. Guthrie, 286 
P.+195, 130 Kan. 433. 


[b] Equities between devisees are 
not considered in enforcing debts. 
Armstrong v. McKelvey, 10 N.E. 266, 
104 N.Y. 179. 


62. Rumsey v. Otis, 34 S.W. 551, 
133 Mo. 85; In re Barklay’s Estate, 
10 Pa. 387. 


63. Rockwell v. Geery, 4 Hun (N. 
Y.) 606, 6 Thomps.&C. 687; Rogers v. 
Rogers; 1 “Paige -(N: Yo ls siitateus 
Wend. 503, 20 Am.D. 716]; Gaw v. 
Huffman, 12 Gratt. (53 Va.) 628. 


[a] Tiability of devisees of re- 
mainder which was charged with pay- 
ment of certain legacies, for the debts 
of the estate, is measured by the pro- 
portion which the value of the lega- 
cies at the death of the testator bore 
to the residue of the value of the 
land after deducting therefrom the 
value of the legacies. Gaw v. Huff- 
man, 12 Gratt. (53 Va.) 628. 


[b]| Dividends accruing since tes- 
tatrix’ death on stock specifically be- 
queathed may be applied to deficiency 
of residuary estate to pay debts and 
expenses, only with legatees’ consent. 
In_re Good’s Estate, 260 N.Y.S. 292, 
145 Misc. 431. 


64 Black v. Black, 226 N.W. 485, 
58 NDSlb0T 65 Asi. 852: 


65. Iowa.—Ristine v. Kurtz, 66 N. 
W. 185, 97 Iowa 338. 


Ky.—Nelson’s Heirs v. George, 1 B. 
Mon. 281; Dearing v. Moran, 78 S.W. 
217, 25 Ky.L. 1545; Brown v. Logan, 
7 S.W. 398, 10 Ky.L. 89. 


Md.—Gibson v. McCormick, 10 Gill 
& J. 65; Campbell’s Case, 2 Bland 
209, 20 Am.D. 360. 


N.J.—Salaun v. Hartshorne, 30 A. 
181, 52 N.J.Eq. 739. 


Pa.—Ziegler v. Schall, 
209 Pa. 526. 


Ont.—Scott v. Burnham, 19 Grant 
Ch. 234. 


58 A. 912, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but the property in the hands of the purchasers re- 
mains liable for the testator’s debts,®* and this is 
true even though such purchaser would under other 
circumstances be an innocent purchaser®’ for value®® 
and without notice,®® although it has been held that 
such a purchaser is protected,’® and such a purchaser 
is protected where there exists a statute making him | 
Mere partition does not 
constitute children bona fide purchasers within the 
meaning of a statute protecting bona fide purchasers 
Even though the purchaser may 
be protected, unpaid. purchase money is an asset 
A ereditor of a 
testator who seeks to make his claim out of a pur- 
chaser from a legatee or devisee must proceed 
promptly or his right may be lost by lapse of time.7# 
The remedy of ereditors against the devisee person- 


not liable in such cases.74 


of devised lands.72 


which the ereditors may reach.** 


66. Mo.—Heitkamp v. Beidenstein, 
7 Mo.App. 462. 


N.Y.—In re O’Donnell’s Estate, 2038 
N.Y.S. 882, 208 App.Div. 374 [rev 201 
N.Y.S. 463, 121 Misc. 496 (rev on oth- 
er grounds 147 N.E. 541, 240 N.Y. 
S9) yin re sKinn), t22 N. ¥.S.. 26."T36 
App Div. '852; Coffin v. Leech, 35 N.Y. 
Sieddls Foe Misc, 5935 


N.C.—Badger v. Daniel, 
372. 


Pa.—Miller v. Stout, 2 Browne 294. 


W.Va.-—Citizens’ State Bank of Rip- 
ley v. McKown, 146 S.E. 876, 106 W. 
Va. 626. 


[a] Purchaser bound to take no- 
tice.—The purchaser from a devisee 
of land belonging to a decedent’s es- 
tate is bound to take notice that there 
is, by law, a quasi-lien on the same 
in behalf of creditors for a period of 
three years. Matter of Kinn, 122 N. 
Y.S. 26, 186 App.Div. 852. 


{[b] Purchaser who codperates in 
misapplication of funds remains lia- 
ble to the creditors. Potter v. Gard- 
ner, 12 Wheat. (U.S.) 498, 6 L.Hd. 706 
[mod 9 F.Cas.No. 5,227, 3 Mason 178]. 


[c] Payment of debts by purchas- 
er with notice as affecting liability 
for purchase money.—Where a dev- 
isee sold his interest in real estate 
devised to him, and charged by the 
will with payment of debts, both par- 
ties, as devisees and executors, having 
equal means of knowledge of the 
claims against the estate, it was held 
that it was not competent for the ven- 
dee, in ejectment against him by the 
vendor, to enforce payment of the 
purchase-money, to prove that debts 
afterward came to his knowledge 
which he had to pay, and that the 
consideration for the purchase was 
its full value, McClure v. McClure, 11 
Pa. 477. 


[d] Trust deed, regarded as a 
Sale, executed by the devisee during 
the period for bringing suit to sub- 
ject real estate to debts, is subject 
to the rights of creditors. Citizens’ 
State Bank of Ripley v. McKown, 146 
S.E:. 876, 106 W.Va. 6. 


[e] Effect of deed.—A deed by a 
son to an interest in land left by the 
testator subject to mortgage secur- 
ing an individual debt conveys the 
grantor’s interest subject to mortgage 
and administration for distribution or 
paying debts of the estate. Bright v. 
Werden, 156 S.E. 590, 171 Ga. 660. 


67. In re Jones’ Estate, 103 P. 772, 
80 Kan. 632, 25 L.R.A.N.S. 1304. 


[a] Bule applied.—One who buys 
land from the devisees, seven years 
after the testator’s death, while a 
resident of another state, is not pro- 
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79 N.C. 


WILLS 


atee. 


tected as an innocent purchaser 
against proceedings to subject it to 
debts of the estate. In re Jones’ Es- 
tate, 103 P. 772, 80 Kan. 632, 25 L.R.A. 
N.S. 1304. 


68. Gibson v. McCormick, 10 Gill 
& J. (Md.) 65. 


69. Gibson v. McCormick, supra. 


70. Citizens’ Bank of Vidalia v. 
Citizens’ & Southern Bank, 127 S.E. 
219, 160 Ga. 109. 


[a] Mlustrations.—(1) Where a 
bank, bona fide, for value, and with- 
out notice that executors who were 
devisees under the will had admin- 
istered property to themselves with 
notice of an outstanding debt against 
the testator, loaned money to devisees 
and took their security deed with 
power of sale, and sold the property 
under such power, becoming the pur- 
chaser of it, the bank will be protect- 
ed against a lien of judgment de 
bonis testatoris obtained on debt of 
the testator in a Suit commenced sub- 
sequent to administration. Citizens’ 
Bank of Vidalia v. Citizens’ & South- 
ern Bank, 127.S.B. 219, 160 Ga. 109. 
(2) But where an attorney, employed 
by a bank to examine title of devisees 
to property under a will for the pur- 
pose of a loan to devisees to be se- 
cured by property, the devisees being 
executors thereof, was notified by the 
testator’s creditor that the executors 
had administered property to them- 
selves without paying the creditor’s 
debt, notice to the attorney was no- 
tice to the bank and the title of the 
latter to property under security deed 
must yield to a lien of judgment de 
bonis testatoris on the debt in a suit 
commenced after administration, and 
after the bank acquired title. Citi- 
zens’ Bank of Vidalia v. Citizens’ & 
Southern Bank, supra. 


71. Ky.—Farris v. Rogers, 7 S.W. 
543, 9 Ky.L. 912. 


N.J.—McMahon v. Schoonmaker, 25 
A. 946, 51 N.J-Eq. 95; Skillman v. 
Vani Pelt, TaN. bar 51k 


N.C.—First Nat. Bank v. Zollicoffer, 
155 S.B. 449, 199 N.C. 620; Arrington 
Vv. Arrine ton, <al9) Si Bi sollte bls Ne 
151: Williams’ Heirs v. Askew, 6 N. 
Cas: 

S.C.—Richardson v. Chappell, 6 S. 
Cc. 146. 

W.Va.—Bailey v. Hudkins, 
E. 118, 103 W.Va. 556. 


72. Hurst v. Davidson, 76 S.W. 37, 
LUGE CY ee Ooh ea yelle no DOs 


Va, .Wanier Ve'Grifiins. 14: SiC 565s 
Richardson v. Chappell, 6 S.C. 146. 


74. Ky.—Hurst v. Davidson, 76 S. 
W. 37, 116 Ky. 351, 25 Ky.L. 655. 


138 S. 
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ally must first be exhausted before their liens can be 
enforced against portions of the lands subject to 
the charge which have been aliened by the devisee.*° 


Order of subjection. 
and alienated by the devisee, must be subjected to 
the debts in the inverse order of alienation.*® 


[§ 2583] j. Personal Liability of Devisee or Leg- 
While it has been said that a lezatee,,by tak- 
ing possession of assets of the testator’s estate, does 
not thereby become personally charged with the pay- 
ment of the testator’s debts’ unless the duty is ere- 
ated by express words in the will’$ or by a plain im- 
plication of personal lability,’® where assets are 
distributed to legatees before debts are paid the cred- 
itors may follow them into the possession of the leg- 
atees and recover from them,*® and a devisee who 


Lands charged with debts, 


WHEE mic Olay he v. Brigden, 4 Mass. 


N.J.—Mott v. Newark German Hos- 
pital, 37 A. 757,55 N.J.Eiq. 722. 


N.Y.—Hyde v. Tanner, 1 Barb. 75. 


N.C.—Francis v. Reeves, 49 S.E. 
213, 137 N.C. 269; Arrington v. Ar- 
rineton, 19S. 35 1p tae NC apie 


es Px’rs v. Whitted, 87 N.C. 
65. 
8.C.—Lanier v. Griffin, 11 S.C. 565. 


75. Elwood v. Deifendorf, 5 Barb. 
GE Y,) 63:98. 

76. Elwood v..Deifendorf, supra. 

77. Burton Machinery Co. v. Da- 


VieS; .205¢ EP 14053123 "G.CsAn 373: 


[a] Widow, who was in effect the 
residuary legatee, by accepting the 
terms of the will, does not incur a 
personal obligation to pay the testa- 
tor’s debts. C. A. Burton Machinery 
Me Vv. Davies; 205, Bi.1 41) 123 C. Gove 


_78. Burton Machinery Co. v. Da- 
vies, Supra. 


_79. Burton Machinery Co. v. Da- 
vies, supra. 


80. U.S.—Hale v. Coffin, 114 F. 567 
fafie20° B40). 57, CCA. o2eie 


Ky.—Schaefer v. Voght’s Trustee, 
67 S.W. 54, 113 Ky. 41, 23 Ky.L. 2293 


Pie tre v. Pollock, 55 Miss. 


Niven Newey Okey. U.S.) Drustacom 

N.Y.S. 1010, 78 App.Div. 366 [aff 
N.Y.S: 121, 35 Misc. 639, and aff 
NuE 1097, 128 IN. Yn 552% 


Pa.—Robins’ Estate, 5 Pa.Dist. 128, 
Lia PaComs 90; 


Porto Rico.—Domenech vy. Rola, 9 
Porto Rico 85. 


S.C.—Bermingham v. Forsythe, 2 S. 
E 286, 26 S.C.) 358% Sinsleton wy, 
Moore, 14 S.C.Eq. 110. 


Tex.—Kauffman v. Wooters, 13 S.W. 
549, 79 Tex. 205 [aff 11 S:Ct. 298, 138 
U.S. 285, 34 L.Ed. 962]. 


Wis.—South Milwaukee Co. v. Mur- 
phy, 88 N.W. 583, 112 Wis. 614, 58 L.R. 
A. 82; Gager v. Paul, 87 N.W. 875, 111 
Wis. 6388. 


[a] Surviving partner as sole leg- 
atee.—The surviving brother of two 
owning a hotel, who probated de- 
cedent’s will making him independent 
executor and sole legatee and dispos- 
ed of all the property, is personally 
liable for the amount due an archi- 
fect from decedent for preparing 
nlans for an addition to the hotel. 
Snaman vy. Lane, (Tex.Civ.App.) 184 
S.W. 366. 


79 
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accepts land which is charged with or may be sub- 
jected to the payment of testator’s debts becomes 
lable therefor to the extent of the value of the 
land;*+ but in either case the liability of the benefi- 
ciary is limited to the value of the property which 
he has received as a beneficiary under the will.*” 
These rules have been applied so as to charge lega- 
tees and devisees with their proportionate shares of 
the obligation to pay a replevin bond.®* 


[b] After distribution to legatees 
they may be compelled to contribute 
to a cosurety of*the testator. Com- 
stock v. Keating, 91 S.W. 416, 115 Mo. 
App. 372. 


[c] Claims maturing after distri- 
bution.—(1) One whose claim against 
decedent matures after administra- 
tion and distribution may recover 
from distributees. City of Spring- 
field v. Clement, 225 S.W. 120, 205 Mo. 
App. 114 (implied contracts). (2) 
Proceeds of the sale of lands in a for- 
eign state, received by devisees act- 
ing as executors and administrators 
may be subjected to payment of 
claims that were contingent but 
which have become absolute. Union 
Trust Co. v. Shoemaker, 172 I1l.App. 
865 [aff 101 N.E. 1050, 258 Ill. 564]. 


81. Ill.—Durflinger v. Arnold, 244 
Ill.App. 276 [aff 160 N.E. 172, 329 Il. 
935 Straus Bros..Co. v. Rush, 241 
Ill.App. 216; Richardson v. Ransom, 
99 Ill.App. 258. 


Ky.—Chenault v. Crooke, 128 S.W. 
302; H. Herman Sawmill Co. v. Bail- 
ey, 58 S.W. 449, 22 Ky.L. 552. 


N.Y.—Matter of Gill, 92 N.E. 390, 
199 N.Y. 155; Armstrong v. McKel- 
vey, 10 N.E. 266, 104 N.Y. 179; Dodge 
v. Stevens, 94 N.Y. 299; Gridlay v. 
Gridley, 24 N.Y. 130 [rev 33 Barb. 
250]; Dill v. Wismer, 23 Hun 123 [aff 
88 N.Y. 153, .14 N.Y.Wkly.Dig. 209]; 
Elwood v. Deifendorf, 5 Barb. 398; 
Van Orden v. Van Orden, 10 Johns. 30, 
6 Am.D. 314. ’ 


Porto Rico.—Domenech y. Rola, 9 
Porto Rico 85. Me 


Va.—Baylor’s Lessee v. Dejarnette, 
13 Gratt, (54 Va.) 152. 


Ont.—Re Brown, 18 Ont.L. 245, 13 
Ont.W.R. 597. 


[a] Devise in lieu of dower.—lIf 
property devised to a widow in lieu 
of dower and homestead is not in ex- 
cess of her rights in the estate as a 
widow, she takes as a purchaser for 
value, and the property cannot be 
sold to pay the testator’s debts. 
uel v. Arnold, 66 N.E. 846, 201 Ill. 


[b] Life tenant under will cannot 
be required to pay the debts of the 
succession before going into posses- 
sion and enjoying the usufruct. Wel- 
iene Succession, 31 So. 883, 107 La. 


[ec] Insolvency of other devisees 
affects only the ability of the solvent 
devisee to obtain contribution and 
does not affect a creditor’s right to 
look to the solvent devisee for his 
whole debt to the extent of assets 
received. Chenault v. Crooke, (Ky.) 
128 S.W. 302 (holding also that as 
each devisee may protect himself 
from loss from insolvency of others 
by requiring the estate to be settled 
and debts paid before distribution, 
when he fails to do this, he takes the 
risks of creditors looking to him). 


[d] Statutory provisions.—Under 
Real Prop. L. § 97, providing that a 
devise to a trustee to sell without au- 
thority to receive rents and proriis 
shall vest no estate in the trustee, but 
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shall be valid as a power, a devise of 
realty subject to the power of trus- 
tees to sell passes real property, so 
as to subject the devisees to liability 
for the contract debts of testator to 
the extent of the proceeds received by 
them. Ray v. Fowler, 192 N.Y.S. 859, 
200 App.Div. 155. 


[e] Devise of land in foreign ju- 
risdiction.—(1) A devise by a resi- 
dent of New York to his children of 
land situated in a foreign country is 
subject to a mortgage on a part of 
the land and to the payment of the 
testator’s debts. Farrell v. Farrell, 
127 N.Y.S. 764, 142 App.Div. 605 [rev 
on other grounds 98 N.E. 857, 205 N.Y. 
450]. (2) Regarding personal liabil- 
ity of a devisee for liability of de- 
ceased it is immaterial that the prop- 
erty received from deceased was land 
in another state (Taylor’s Ex’x v. Jef- 
ferson, 180 S.W. 801, 167 Ky. 454), 
(3) although it has been held that the 
devisees of a testator cannot be held 
personally liable for his debts by the 
laws of New York on account of a 
sale of devised land situated in an- 
other state, when, under the law of 
the latter state, their right to the 
devised lands was absolute (Deyo v. 
Morss, 51 N.Y.S. 785, 30 App.Div. 56). 


[f] Liability on adjudication of 
testator’s liability as stockholder.— 
Under Decedent Hst. L. (Consol. L. ¢ 
13), § 101, making a devisee liable, 
to the extent of the property devised, 
for an indebtedness of the testator 
arising out of “simple contract or by 
specialty,” the devisee is liable for the 
amount of a judgment obtained 
against the testator’s executrix in 
an action to enforce the testator’s lia- 
bility as a stockholder of an insolvent 
bank, as the testator’s liability was 
a contractual one. Richards v. Gill, 
122 N.Y.S. 620, 188 App.Div. 75 (hold- 
ing further that in an action against 
a devisee to enforce liability of the 
testator as a Stockholder of an in- 
solvent bank, the necessity of first 
establishing the indebtedness of de- 
fendant’s testator as a stockholder 
before bringing an action against the 
devisee arises from the rule that a 
judgment against a person in one ca- 
pacity does not bind him in another, 
the action having been taken against 
the testator, and continued after his 
death against the executor, who was 
also the devisee). 


82. Ky.—Schaefer v. Voght’s Trus- 
tee, 67 S.W. 54, 1138 Ky. 41,23 Ky.I. 
See Chambers vy. Davis, 17 B.Mon. 


N.H.—Frost v. Wingate, 64 A. 19, 
43: ON. Eh. P5355 


N.J.—Ostheimer v. Single, 68 A. 231, 
73 N.J.Eq. 539; Reinhardt v. Calhoun, 
156 A. 12, 9 N.J.Mise. 914 [aff 162 A. 
909, 109 N.J.Law 580]. 


N.Y.—Wendell v. Binninger, 117 N., 
Y.S. 616, 132 App.Div. 785; Lawrence 
v. Binninger, 98 N.Y.S. 279, 112 App. 
Div. 241; Carpenter v. Carpenter, 14 
N.Y.St. 284, 47 Hun 637; Howell v. 
Randall, 72 N.Y.S. 52, 36 Misc. 35. 


S.C.—Singleton v. Moore, 14 S.C.Hq. 
ria MecMullin vy. Brown, 11 S.C.Hq. 


[§ 2583 | 


ance of a gift in a will directing the donee to pay 
debts creates a personal liability on the donee,** but 
personal liability has been held to arise only where 
imposed by the will’® and it has been held that where 
land is devised charged with the payment of debts 
generally, an acceptance by the devisee of the de- 
vise does not create a personal liability to pay but 
merely a lien in favor of the creditors who can en- 
force it as against the land devised.*® 


If a legatee 


Va.—Kidwell v. Henderson, 143 S.E. 
336, 150 Va. 829; Harvey’s Adm’r v. 
Steptoe’s Adm’r, 17 Gratt. (58 Va.) 
289; Hill v. Huston’s Ex’r, 15 Gratt. 
(56 Va.) 350. 


[a] Creditors failing to acquire 
lien on land aliened by a devisee by 
timely action were remitted to the 
remedies against the heir. Cates v. 
eae noe 43 S.W.(2d) 1004, 241 Ky. 

0. 


[b]} Profits on land devised, earn- 
ed during the time it is held, are not 
to be charged to the devisee. Cham- 
bers v. Davis, 17 B.Mon. (Ky.) 526. 


[c] Where testator deeded land to 
a legatee the latter is liable for the 
testator’s debts only to the extent of 
the value of the personalty bequeath- 
ed to him, as the land passed by the 
deed and not the will. Schaefer vy. 
Voght’s Trustee, 67 S.W. 54, 113 Ky. 
41, 23 Ky.L. 2291. 


[d] In Quebec, under the civil law, 
the heir who accepts a succession is 
legally bound to pay its debts, wheth- 
er or not the estate has assets. Cor- 
poration of the Parish of Sault au 
Recorer v. Dugenais, [1910] 11 Que. 

08 


83. Union Trust Co. v. Shoemaker, 
172 Ill.App. 365 [aff 101 N.E. 1050, 258 
Ill. 564]. 


84. Ala.—Harland v. Person, 9 So. 
379;°93° Ala.-273: 


Conn.—Lord v. Lord, 22 Conn. 595. 


Sout ati Valle v. Droit, 179 Ill.App. 


Pye me he sa v. Huston, 29 Iowa 


Miss.—Hanson v. Davis, 95 So. 787, 
132 Miss. 81. 


See Ledebuhr vy. Wisconsin Trust 
Co., 88 N.W. 607, 112 Wis. 657 (where 
a benefit certificate was payable to 
insured’s friend whom he might des- 
ignate in his will, and in such wili he 
gave the insurance money to a certain 
person with the express understand- 
ing that he should pay certain notes, 
the appointment and a realization on 
the certificate carries therewith an 
obligation to pay the debts specified, 
aes anyone interested may en- 

orce). 


fa] Illustrations.—(1) Where a 
will devised property and directed 
the devisee to pay all just and lawful 
debts of deceased, he must be assum- 
ed in law to have individually taken 
such property in trust, for the sat- 
isfaction of the debts of deceased. La 
Valle v. Droit, 179 Ill:App. 484. (2) 
Where a will provided fer the pay- 
ment of debts from property devised 
to the widow and she accepted the 
devise, she became obligated to pay 
the debts, although by renouncing 
the will she might have relieved her- 
self of any personal obligation to pay 
the debts. Rainey v. Rainey, 87 So. 
128, 124 Miss. 780. 


85. Haves v. Sykes, 21 N.E. 1080, 
120 Ind. 180. 


86. Clift v. Moses, 22 N.E. 393, 116 
N.Y. 144. ; 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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receives his legacy before debts are paid he is liable 
to make restitution if it becomes necessary to satis- 
fy creditors.87 Thus legatees who have received 
their legacies are liable to refund to a creditor who 
fails to collect his debt of the executor by reason 
of his having wasted or misapplied the assets and be- 
came insolvent.*® It has been held that a legatee in 
the jurisdiction may be forced by a creditor to bear 
the whole burden where other legatees are outside 
leaving the legatee to obtain contribution,®® although 
it has been held that he is answerable only pro rata.?° 
In many jurisdictions statutory provisions impose a 
personal liability on legatees or devisees to the ex- 
tent of the value of the property received.®! Such 
statutes have been held not to create an absolute lia- 
bility®? but merely provide a method of enforcing an 
existing liability of decedent against his assets.?* 
The lability of devisees under such a statute extends 
only to the real property acquired by devise, at the 
time of decease, and does not reach that which may 
be made out of by the skill, management, or labor of 
devisee,®# and does not include merely contingent lia- 
bilities.°> In some jurisdictions where the property 
is made subject to a statutory lien in favor of dece- 
dent’s creditors, the legatee or devisee is not person- 
ally lable,®® the ereditor’s remedy being enforcement 
of the lien.®? Alienation of the property by the dey- 


8&7. Davis v. Vansands, 7 F.Cas.No. 
3,655, 45 Conn. 600; Wambaugh_ v. 
Gates, How.App.Cas. (N.Y.) 247 [aff 
11 Paige 505]; Leake’s Ex’rs v. Leake, 
75 Va. 792; Newman v. Barton, 2 


sold. 
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able property must be reduced 
the court’s custody, so that a judg- 
ment could describe it and order it 
Cook v. Baker, 
App.) 45 S.W.(2d) 161 [rev (Civ.App.) 
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isee cannot defeat the rights of the. creditor.®§ 
Where devisees or legatees have disposed of the prop- 
erty, it is generally held that they are personally lia- 
ble for its value®® and statutory provisions for suits 
against devisees have been held not to render them 
personally lable except when they have sold the 
property and received the proceeds! and then only 
for the value of the property with interest.2, Where 
land devised is, by having been sold under condem- 
nation proceedings, converted into personalty’® a 
creditor having no lien on the land has none on the 
proceeds, but ean only obtain a personal judgment 
against the devisee to the extent of the property re- 
ceived by him.+ 


Debts of bequeathed business. The legatee of a 
business bequeathed to him as a going concern takes 
it subject to the debts thereof existing at the time of 
the testator’s death;®> but where the testator’s inten- 
tion is clear that the legatee of his interest in a part- 
nership is not to be lable for the firm debts the ac- 
ceptance of the legacy imposes no liability.® 


[§ 2584] k. Contribution. A beneficiary under 
the will who has borne the burden of a debt of the 
testator is entitled to contribution from other bene- 
ficiaries in the same class with himself and equally 
responsible for such debt,’ and accordingly a ratable 


473. 

Conn.—Duffield v. Pike, 42 A. 641, 
71 Conn. 521; Turner v. Laird, 35 A, 
1124, 68 Conn. 198. 


into 


(Tex.Commn. 


Vern.Ch. 205, 23 Reprint 733; Anony- 
mous, 1 Vern.Ch. 162, 23 Reprint 388; 
Noel v. Robinson, 1 Vern.Ch. 90, 23 
Reprint 334; 1 Story Eq.Jur. 503. 


88. Stuart v. Kissam, 2 Barb. (N. 
amie [rev on other grounds 11 Barb. 
ole 


89. Bermingham v. Forsythe, 2 S. 
BH. 286, 26 S.C. 358. 


90. Wynn v. Bryce, 59 Ga. 529. 
91. See statutory provisions. 


[a] In Kentucky, under St. (1903) 
§ 2084, providing that a devisee shall 
be liable for all debts and liabilities 
of the testator in the same manner as 
the heir of the testator would have 
been liable if the property devised 
had descended to the heir, where there 
is no personal estate, the remedy of 
ereditors is to subject the real estate 
to their demands or to obtain a per- 
sonal judgment against the devisees 
on account of assets received. Brad- 
ley v. Bays, 170 S.W. 504, 161 Ky. 
103; Withers’ Adm’r v. Withers’ 
Heirs, 100° S.W. 253, 30 Ky.L. 1099. 


92. In re Sullard, 186 N.Y.S. 251, 
114 Misc. 288. 


93. In re Sullard, supra. 
94. Clift v. Moses, 22 N.E. 393, 116 
N.Y. 144; In re Sullard, 186 N.Y.S. 


251, 114 Misc, 288. 


95. In re Sullard, supra. 

96. McFarland v. Shaw, (Tex. 
Commn.App.) 45 S.W.(2d) 193 [rev 
(Civ.App.) 28 S.W.(2d) 563]; Smith 


vy. Patton, (Tex.Commn.App.) 241 S.W. 
109 [rev (Civ.App.) 221 S.W. 1034]; 
Roberts vy. Carlisle, (Tex.Civ.App.) 
287 S.w. 110. 


‘97. McFarland _v. 
Commn.App.) 45 S.W.(2d) 
(Civ.App.) 28 S.W.(2d) 563]. 


[a] Thus, upon proof of claim for 
services rendered the testator under 
proper pleading, a lien could be fixed 
against property in the hands of the 
sole legatee, but movable and perish- 


Shaw, (Tex. 
193 [rev 


27 S.W.(2d) 893]. 


98. In re Mould’s Estate, 185 N.Y. 
ce 250, 113 Misc. 602 [aff 187 N.Y.S. 
55 


Ryan v. Jones, 15 Ill. 1; Dur- 
flinger v. Arnold, 244 Ill.App. 276 [aff 
160 N.E. 172, 329 Ill. 98]; McFarland 
v. Shaw, (Tex.Commn.App.) 45 S.W. 
(2d) 193 [Trev (Civ.App.) 28 S.W.(2da) 
563]; Smith v. Patton, (Tex.Ccommn. 
App.) 241 S.W. 109 [rev (Civ.App.) 
221 S.W. 1034]. 


[a] Real estate taken under right 
of eminent domain.—A creditor of a 
testatrix who is unable to collect his 
debt by action against the executor 
may obtain a judgment against the 
devisees for the value of their infer- 
est in real estate devised to them and 
subsequently taken under the right 


of eminent domain. Lawrence _v. 
Grout, 125 N.Y.S. 982, 140 App.Div. 
629. 


1.-) Hoge: vy blair, 105-S:E., 296, 87 
W.Va. 515; Crawford’s Adm’r v. Tur- 
ner’s Adm’r, 52 S.E. 716, 58 W.Va. 600, 
112 Am.S.R. 1014. 


2. Hoge v. Blair, 105 S.E. 796, 87 
W.Va. 515. 


3. See Conversion § 64. 


4 Wendell v. Binninger, 117 N.Y. 
Se 6G 132) AppsDiv. 185. 


5. In re Wangler’s Estate, 51 Pa. 
Super. 625. 


[a] In Louisiana, under Civ. Code 
arts 480, 1642, providing that a lega- 
tee of a particular title shall not be 
liable for debts of the succession, a 
legacy of a drug store does not ren- 
der the legatee liable for debts con- 
tracted in the regular course of busi- 
ness. Succession of Sauvage, 73 So. 
702, 140 La. 619, L.R.A.1917D 426. 


6. Robertson vy. Junkin, 26 Can.S. 
(xe 

7, U.S.—Byrd v. Byrd, 4 F.Cas.No. 
2,267, 2 Brock. 169. 


Ala.—Sanders vy. Godley, 23 Ala. 


BAN ar te rete v. Eliason, 3 Del.Ch. 


T1].—Peterson v. Abbott, 84 Il].App. 


Towa.—Henderson vy. Green, 34 Iowa 
437, 11 Am.R. 149. 


Ky.—McClanahan’s Devisees_ v. 
Kennedy, 1 J.J.Marsh. 332; Trumbo v. 
Sorency, 3 T.B.Mon. 284, 16 Am.D. 
103; McCampbell v. McCampbell, 5 
Litt. 92,15 Am.D. 48. 


La.—Hodder v. Nelder, 2 La. 525. 
Md.—Buchanan v. Pue, 6 Gill 112. 


Mass.—Tomlinson v. Bury, 14'N.E. 
137, 145 Mass. 346, 1 Am.S.R. 464; 
Blaney v. Blaney, 1 Cush, 107. 


N.Y.—Hoctor v. Lavery, 64 N.Y.S. 
518, 51 App.Div. 74; Livingston v. 
Livingston, 3 Johns.Ch. 148. 


N.C.—Young, Alston & Co. v. Wel- 
don’s Representatives, 5 N.C. 176. 


Pa.—In re Rhoads’ Estate, 3 Rawle 
420; Guier v. Kelly, 2 Binn. 294; 
Mitchell’s Estate, 34 Pa.Co. 400. 


S.C.—Bermingham v. Forsythe, 2 
S.E. 286, 26 S.C. 358; Warley v. War- 
ley, 8 S.C.Eq. 397. 


Tenn.—Latta v. Brown, 34 S.W. 417, 
96 Tenn. 343, 31 L.R.A. 840; Hawkins 
v. Skeggs’ Adm’r, 10 Humphr. 31. 


Ont.—Emerson y. Canniff, 26 Grant 
Ch. 149. 


[a] Rule applied. — Where the 
widow electing against the will, 
agreeing with son, to avoid an orph- 
ans’ court sale, sold the residence and 
deposited the proceeds with a trust 
company payable on their joint or- 
der, and the son brought suit to re- 
cover his share, the judgment of the 
trial court ordering payment of one 
half to the son, making no provision 
for payment of his share of decedent’s 
debts, is error, as the widow, having 
paid the debts, is entitled to be reim- 
bursed. Murphy v. Commonwealth 
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contribution may, in a proper case, be enforeed 
among specific legatees® or devisees,? and remainder- 
men may be held to contribute in proportion to their 
interest.1° But a beneficiary can enforce no claim 
for contribution as against a beneficiary whose gift 
is of a class preferred above that to which his own be- 
longed ;1+ nor can he claim any contribution where 
he was primarily lable with reference to the claim 
which he paid.1?, Where the estate is not insolvent, a 
specific lezatee whose legacy has been taken for debts 
is not entitled to contribution against other specific 
legatees.t? While encumbrances on land are ordi- 
narily payable out of the personalty,+* other lands 
devised are not liable to contribution to pay a lien on 
encumbered realty after the personalty has been ex- 
hausted.t> Where a widow, given a life estate ter- 
minable on remarriage, pays the testator’s debts as 
directed by the will, she is not, on remarriage, enti- 
tled to a lien on the property on account of the debts 
paid.t® Devisees of real estate charged’? or encum- 
bered with debts paid by other property of the testa- 


Title Insurance & Trust Co., 127 A. 10. 


471, 282 Pa. 179. 


[b] Devisee of life estate is en- 
titled to be reimbursed from the 
residuary real estate of the testator 


for the amount of a debt owing by tay 


- WILLS 


Dorn v. Fidelity & Columbia 
Trust Co., 263 S.W. 681, 204 Ky. 211: 
Peck v. Glass, 7 Miss. 195: 
Estate, 17 Pa.Dist. 566; Mitchell’s Es- 
tate, 16 Pa.Dist. 520. , 


Rule applied.—(1) Where the 


[§§ 2584-2586 


tor!® may be made responsible therefor. Contribu- 
tion may be enforced by suits against each benefi- 
ciary separately?® or against all together?° within the 
statutory period.2!_ The right to contribution should 
be determined on petition and answer.” 


[§ 2585] 7. Equities between Testator and Third 
Persons. Where the legal title to land is in the tes- 
tator and the equitable title im a third person, the 
devisee takes the property subject to all equities, la- 
tent or patent, existing between the testator and the 
equitable title holder.*? 


[§ 2586] 8. Enforcement of Claims—a. Right of 
Action. At common law a ercditor of a testator had 
no right to bring a personal action on his claim 
against a legatee or devisee,** even though the prop- 
erty given to him was charged with the payment of 
debts,?> unless the beneficiary under the will had ex- 
pressly promised to pay the debt,?° although equity 
could subject property to debts,?7 or enforce a trust 


J.Eq. 356. 


[b] Devise subject to dower.—A 
devisee of a specific devise subject to 
dower is not entitled to contribution. 
Drummond v. Drummond, 40 Me. 35. 


Mitchell’s 


the testator when he died, which is 
paid by selling the real estate in 
which the devisee was given a life es- 


tate. Peterson vy. Abbott, 84 Ill.App. 
431. 
[c] Interest may be _ included. 


Byrd v. Byrd, 4 F.Cas.No. 2,268, 2 
Brock. 179. 

{d] Legacy of leasehold property 
is required to contribute proportion- 
ately to accounts allowed the execu- 
tor without regard whether legacies 
to other legatees out of specified 
funds were demonstrative or specific. 
Braden v. Coale, (Md.) 166 A. 730. 


8. Cal.—In re Moulton’s Estate, 48 
Cal Lt; 


Md.—Dugan v. Hollins, 11 Md. 41. 
N.C.—Miller v. Harwell, 7 N.C. 194. 


Pa.—In re Pitman’s Estate, 38 A. 
133,182) Pan 355. 


s.c.—Snow v. Callum, 1 
542. 

9. Cal.—In re Thayer’s Hstate, 76 
P. 41, 142 Cal. 453. 


Del.—In re Sutton’s Estate, 97 A. 
624, 11 Del.Ch. 460. 


Ill.—Cox v. Johnson, 89 N.E. 697, 
242 Ill. 159; Schaeffer v. Ardery, 89 
N.E. 294, 241 Ill. 27; Cunningham v. 
Cunningham, 227 Ill.App. 62. 


Ky.—Penick v. Tribble, 
607, 160 Ky. 188. 

Pa.—Mitchell’s Hstate, 17 Pa.Dist. 
566. 


R.I.—McAdam v. Honey, 39 A. 189, 
PAN) Teall Bia5s lh 


Tex.—Gallagher v. 
Tex. 622. 


Va.-—Bell v. McConkey, 82 Va. 176. 


W.Va.—Cranmer v. McSwords, 24 
W.Va. 594. 


[a] Devise stated to be in satis- 
faction of devisee’s claim against the 
testator’s estate, but more than suffi- 
ecient for that purpose, must con- 
tribute to the payment of debts. In 
re Thayer’s Estate, 76 P. 41, 142 Cal. 
453. 


S.C.Eq. 


169 S.W. 


Redmond, 64 


testator bequeathed all of his per- 
sonalty and devised life estate 
realty to one person, and specifically 
devised remainders in each parcel cf 
real estate to others, so that there 
was no residuary estate and no pro- 
vision for payment of debts, and his 
depts were paid out of personalty, un- 
der a statute requiring contribution 
devisees of parcels subject to unpaid 
purchase-money liens were entitled to 
contribution to discharge lien. Dorn 
v. Fidelity & Columbia Trust Co., 263 
S.W. 681, 204 Ky. 211. (2) Where 
the testator gave all of his personalty 
and life estate in all realty to one per- 
son, and his debts were paid out of 
the personalty, the life tenant was 
entitled to contribution as to interest 
naid on encumbrance on the parcel 
devised. Dorn v. Fidelity & Columbia 
Trust Co., supra. 


{b] Termination of life estate not 
necessary before ordering sale of 
vested remainder to enforce claim to 


contribution. Mitchell’s Estate, 17 
Pa.Dist. 566. 
11. Hickey v. Hickey, 26 Conn. 261; 


In re Simon’s Estate, 33 Pittsb.Leg. 
J.N.S. (Pa.) 125; Maupin v. Maupin, 
(Tenn.Ch.A.) 62 S.W. 1110. ; 


[a] In Kentucky a residuary lega- 
tee, after the payment of debts, is 
not entitled to contribution under the 
direct provisions of St. § 2075. Lanad- 
rum v. Landrum’s Adm’x, 218 S.W. 
274, 186 Ky. 775. 


12. JTowa.—McGuire v. Brown, 
Iowa 650. 


N.J.—Thomas y. Thomas, 17 N.J. 
Hq. 356. 


Pe am cs tN v. Beeman, 34 Barb. 


Pa.—Bell’s Ex’rs v. Bell, 32 Pa. 309; 
Hocker’s Appeal, 4 Pa. 497. 


Vt.—Dunbar vy. Dunbar, 3 Vt. 472. 
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Va.—Miller vy. Holland, 5 S.E. 701, 
84 Va. 652. 
[a] Devisee of mortgaged realty 


is not entitled to contribution where 
the devise is charged with the en- 
cumbrance. Thomas v. Thomas, 17 N. 


13. Peeples v. Horton, 39 Miss. 
in | 406. 

14. See supra § 2564. 

15. Frasier v. Littleton’s Ex’rs, 40 


S.E. 108, 100 Va. 9. 


16. Morgan v. Christian, 133 S.W. 
982, 142 Ky. 14. 


17. Smith v. Wyckoff, 11 Paige (N. 
ry. ee OF 


18. Franklin vy. Armfield, 2 Sneed 
(Tenn.) 305. 


ii Bridgen vy. Cheever, 10 Mass. 
29. De Ende v. Wilkinson’s Adm’r, 


2 Patt.&H. (Va.) 663. 


21. Dougart’s Succession, 30 La. 
Ann. 268; Mellon’s Appeal, 46 Pa. 165; 
Screven v. Joyner, 10 8.C.Eq. 252, 26 
Am.D. 199. 


Pee Mitchell’s Estate, 16 Pa.Dist. 
23. Neppach v. Norval, 242 P. 605 


[den reh 240 P. 883, 116 Or. 593] (dev- 
isee takes estate subject to all equi- 
ties, latent or patent, which existed 
between holder of legal title and per- 
son who paid purchase money). 


24 -Rogers yv. Farrar, 6 T.B.Mon. 
(Ky.) 421; Ticknor v. Harris, 14 N.H. 
272, 40 Am.D. 186; Rainey v. Rudd, 
160, P1168, 82. Or! 4610 


See Brooklyn Say. Bank v. Joseph 
Wechsler Hstate, 180 N.E. 752, 259 N. 
Y. 9 (right to pursue legatee for debt 
of testator exists independently’ of 
statute). 


[a] In Louisiana a contractual re- 
lation with decedent could not be en- 
forced against legatees. Price v. Fos- 
ter, 148 So. 887, 177 ‘La. 586 (that 
plaintiff employed to secure reduction 
of income tax carried matters to suc- 
cessful conclusion after. principal’s 
death was held not to authorize re- 
covery against principal’s legatees). 


25. Hayes v. Sykes, 21 N.E. 1080, 
120 Ind. 180; Elwood v. Deifendorf, 5 
Barb. (N.Y.) 398. 


26. Elwood v. Deifendorf, supra. 


27. Union Trust Co. v. Shoemaker, 
101 N.E. 1050, 258 Ill. 564 [aff 172 Ill. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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created to pay debts.2® Since in most jurisdictions 
a devisee or legatee receiving assets of the estate is 
personally liable,?® the statutes very generally give 
to a creditor of a testator a right of action on his 
claim directly against a legatee or devisee who has 
received the property given to him by the will,®° but 
only when there is no remedy against the executor or 
administrator,*t and provided there are not suffi- 
cient assets in the hands of the executor to settle 
the claim.*? The fact that the remedy against the 
executor is barred does not preclude a recovery 
against a legatee.** Under such statutes suits 
against lezatees and beneficiaries under the will of 
one deceased may be brought on debts of decedent, 
extent of liability on which is fixed, after final ac- 
counting of the personal representative and distribu- 
tion of the estate.24 Where a legacy has been placed 
in trust, instead of being paid to the legatee, a cred- 
itor has no right of action against the legatee, as 
there has been no distribution within the meaning of 
the statute.°®> While in some jurisdictions the cred- 
itor’s right has been held enforceable only against 
the heirs or devisees,?® in others he is entitled to his 
remedy against a legatee who has received his leg- 
acy.°’ The law of the jurisdiction where the cause 
of action arises must determine whether creditors 
have a right of action against legatees.?% It has 
been held that the right of action against a devisee 
does not survive as against his devisees ;*° but, where 
the latter receive property, their testator’s interest 
in which was at all times subject to payment of debts 
of the original testator, they take the property 
chargeable in equity with the debts of the original 
testator.4° The heirs or devisees of a deceased devi- 
see have been held liable.t+ Failure to proceed 
against one as heir does not preclude recovery 
against him as devisee.4? If property is destroyed 


Vt. 403. 


33. 
267 Mass. 301; 


App. 365]; Turner v. Chambers, 18 
Miss. 308, 48 Am.D. 751; Loehnberg 
v. Loehnberg, 52 A. 710, 63 N.J.Eq. 
496. 


WILLS 


Coffey v. Rady, 166 N.E. 833, 
O’Donnell v. McCann, 
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after distribution, the legatees are not liable.*® 
Where debts are charged on real estate, creditors may 
proceed in equity directly against it.t4* <A statutory 
remedy against the heirs and devisees has been held 
cumulative to the remedy of the creditor in equity 
and. not to limit such remedy,*® and it has been held 
an independent and additional remedy to the eredi- 
tor’s right, by bill for discovery and accounting 
against the executor, to pursue the personal estate 
of the testator and subject it to payment of his 
debts.*® 


[§ 2587] b. Nature and Form of Remedy. Stat- 
utes providing the right of action in most instances 
determine the nature and form of remedy given the 
creditor against legatees or devisees.47 While in 
some jurisdictions the action of a creditor against 
the heir or devisee is regarded as one to enforce a 
lien on the property in the hands of the heir or dev- 
isee,*® in others it is said to be one not to enforce, 
but to acquire, a lien on the property and to author- 
ize its sale for the debt.42 The remedy against the 
heirs for a breach of the testator’s covenant of war- 
ranty is by suit in equity.5° The remedy of credi- 
tors in pursuing the property of the estate of the 
testator into the hands of legatees after it has pass- 
cd into their possession with the assent of the execu- 
tor is In equity, to compel them to refund.®! Under 
a statute providing for a joint action against a debt- 
or’s next of kin, legatee, or devisee, an action on his 
lability as surety on a bond, brought against his 
widow, his daughter, and their trustee, being all the 
legatees, was a joint action in which the assets of the 
estate might be marshaled and the proportionate lia- 
bility ascertained and adjudieated.5? The action to 
enforce the liability of a stockholder of a bank is 
equitable and its nature is not changed where the 
creditor seeks to enforce such liability against a dev- 


46. Home Brewing Co. v. Mahler, 
LT2VA. 506, 92UN Jeni socos 


47. See statutory provisions. 


{al It is competent for court of 
chancery to sequester rents of real 
estate which is charged by will with 
the payment of debts, if there will be 
a deficiency without them. Pond v. 
Alien,22 At 302;405) RE A71. 


[b] In Alabama the heirs, devi- 
sees, or distributees are not _person- 
ally liable for the debts of a decedent 
even to the extent of the assets re- 
ceived, but such debts may be en- 
forced against the property distribut- 
ed only by an equitable proceeding to 
appropriate such property to the pay- 
ment of the debt. Dallas Compress 
Co. v. Liepold, 88 So. 681, 205 Ala. 562. 


23. U.S.—Hagan v. Walker, 14 
How. 29, 14 L.Ed. 312. 

Ala.—Darrington v. Borland, 3 
Port 19: 

Ark.—Hall v. Brewer, 40 Ark. 433. 


Ill.—Harris v. Douglas, 64 Ill. 466. 
Mass.—Smith v. Smith, 1 Allen 129. 


N.J.—Loehnberg v. Loehnberg, 52 
A. 710, 63 N.J.Eq. 496. 

N.Y.—Howell v. Wallace, 56 N.Y.S. 
280, 37 App.Div. 323. 


29. See supra § 2583. 

30. See statutory provisions. 

31. Probate Judge v. Brooks, 5 N. 
H. 82. 

32. McKillop v. Post, 74 A. 78, 82 


75 A. 999, 77 N.J.Eq. 188; Coddington 
v. Bispham’s Ex’rs, 36 N.J.Eq. 224 
[aff 36 N.J.Eq. 574]. 

34 Planters’ Bank & Trust Co. v. 
Felton, 124 S.E. 849, 188 N.C. 384. 


oo. News York vi U.S.) Erust’ Co; 
79 N.Y.S. 1010, 78 Appv.Div. 366 [aff 70 
N.E. 1097, 178 N.Y. 561]. 

36. Ticknor v. Harris, 14 N.H. 272, 
40 Am.D. 186. . 

37. Coddington v. Bispham’s Ex’rs, 
36 N.J.Eq. 224 [aff 36 N.J.q. 574]. 

33. Rainey v. Rudd, 160 P. 1168, 
82Or. 461. 

39. Green v. Dunlop, 
583, 1386 App.Div. 116. 

40. Rositzke v. Meyer, 162 N.Y.S. 
613, 176 App.Div. 193 [aff 159 N.Y.S. 
464, 95 Misc. 356]. 

41. McCarthy v. Mullen, (N.J.) 82 
A. 51 [overr Congar v. Brady, 42 A. 
415, 62 N.J.Law 641]. 

42. Matteson vy. Palser, 
110, 173 N.Y. 404. 

43. Godbold v. Godbold, 13 
601. 

44, Smith v. Wyckoff, 11 Paige (N. 


120 N.Y.S. 


66 N.E. 


S.C. 


Y.) 49; Woonsocket Sav. Inst. v. Bal- 
Los a6. (Al 1 44508 6 ARAL. 350%. Oh uN AL. 
55D: 

45. Union Trust Co. v. Shoemaker, 


101 N.E. 1050, 258 Ill. 564 [aff 172 Ill. 


App. 365]. 


48. McCarthy v. Mullen, (N.J.) 82 
A. 51; Reinhardt v. Calhoun, 156 A. 
12, 9 N.J.Mise. 914 [aff 162 A. 909, 
109 N.J.Law 580]. 

49. Rogers v. Patterson, 29 N.Y.S. 
963. 79 Aun 483; In re Sullard, 186 
N.Y.S. 251, 114 Mise. 288; Covell v. 
Weston, 20 Johns. (N.Y.) 414. 


50. Harmon vy. Nofire, 267 P. 650, 


134 Oki) 13) Hebert -v. Handy, 72) Ae 
1102-29 Rete 543; 
[a] Under statutory provisions 


that, after the settlement of an es- 
tate, and after two years from the 
first publication of the notice of qual- 
ification of the administrator, the 
devisees and Jlegatees of decedent 
shall be liable for all debts for which 
suits could not have been brought 
against the personal representative, 
giving a creditor holding a contingent 
claim, the right of action on which 
did not accrue during the period with- 
in which an action could be brought 
against the personal representative, 
a right to sue in equity all persons 
liable, a demand for breach of a cove- 
nant for quiet enjoyment constitutes 
a “debt” which must be recovered by 
a suit in equity. Hebert v. Handy, 
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51. Turner v. Chambers, 18 Miss. 
308, 48 Am.D. 751. 

52. Duck v. McGrath, 145 N.Y.S. 
1033, 160 App.Div. 482 [aff 106 N.E. 
1032, 212 N.Y. 600 (am of remittitur 
den 107 N.E. 1076, 2138 N.Y. 672)]. 
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isee of a stockholder.®? 


In Louisiana it has been held that, where a judg- 
ment had been obtained in the state against a debt- 
or who subsequently died in another state leaving re- 
siduary legatees to receive their share of his succes- 
sion, the administration of which, in Louisiana, had 
been closed, but who were absentees, plaintiffs could 
not proceed against them by appointing a curator ad 
hoe to represent them, and by rule on them to show 
cause why execution should not issue against them on 
the judgment against their testator, but must pro- 
ceed by action in the ordinary form. 


[§ 2588] c. Conditions Precedent. A  creditor’s 
action to subject either realty or personalty should 
usually be preceded by a demand or filing of his 
elaim.®® If the creditor proceeds by bill in equity, 
he must first have established his claim at law.°° 
Suit to enforce a judgment against land in the hands 
of devisees is not an action on the judgment under 
a statute requiring leave of court before suit may be 
commenced on a judgment.*?7 Insolvency of a part- 
nership has been held a condition precedent to an at- 
tempt of a ereditor to collect his debt from a legatee 
or devisee of a deceased partner.®® 


[§ 2589] d. Defenses. Devisees of mortgaged 
land are entitled to no defense against the mortgagee 
which their testator could not assert if living.®° 
Presentation to, and allowance of his claim by, the 
executors does not bar a ereditor’s suit against devi- 
sees,®° and it is no defense to an action by a credi- 
tor of the testator against the devisees to collect the 
debt that the executors have made diligent but un- 
successful efforts and attempts to make a sale of the 
lands of which the devisor died seized, in order to 
pay the testator’s debts.°t Ina mortgagee’ s action to 
enforce payment of a deficiency judgment from net 
proceeds of realty devised by the mortgagor to his 
wife, it is no defense that by an agreement between 
the testator and plaintiff, increasing the interest rate, 
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the wife, as devisee, was released from liability,®? 
or that the devise was made in lieu of other provi- 
sions of the will in the wife’s favor.®* It is no de- 
fense to an action against the residuary legatee of a 
subscriber to stock brought within one year after the 
necessary order of court giving the right to sue a 
stockholder: for unpaid subscriptions that the claim 
was not presented to, and suit brought against, ex- 
ecutors of the subscriber’s estate, nor that suit was 
not brought against the legatee within one year after 
the receiver’s appointment, where the claim was not 
enforceable until after settlement of the estate and 
the expiration of the time for an action against the 
executor.°4 A notice to the executors of an estate 
and their failure to act on it was not the presenta- 
tion and rejection of a claim, the failure to prosecute 
which by appeal would bar the action against the 
legatees, where such notice was in the nature of a 
warning of the surviving partner’s intention to hold 
deceased partner’s estate liable for damages incurred 
by the surviving partner in an action against him to 
force collection of the partnership indebtedness.®* 


[§ 2590] e. Jurisdiction and Venue. What court 
has jurisdiction of an action against devisees or leg- 
atees on a debt of the testator is a matter of statu- 
tory regulation.°® Where a statute provides for a 
creditor’s action in a court of law, a surrogate court 
has no jurisdiction.*7 Where the procedure pre- 
seribed by statute for actions in a particular court 
is totally different from that prescribed by a statute 
allowing suits against a devisee on a debt of a de- 
cedent, ‘that court has no jurisdiction of such a suit.*§ 
It has been held that a devise of land lying outside 
of the state did not render the devisee liable for the 
debts of the testator in an action at law in the state.®® 


{[§ 2591] f. Time To Sue, Limitations, and Lach- 
es. The statutes usually prescribe a time within 
which an action against a devisee or legatee on a 
debt of the testator must be brought;7° and no ae- 
tion can be maintained after the time has expired;"! 


Equitable Life Assur. Soc. of | S.W. 931, 92 Tex. 604]. 
the United States v. Wilds, 171 N.Y.S. 


[a] Rule applied.—Where, within 


53. Richards v. Gill, 122 N.Y.S. 62. 
620, 138 App.Div. 75 
54. Reynolds v. Horn, 4 La.Ann. 505, 184 App.Div. 435. 


187. 

55. Ala.—Darrington v. Borland, 3 
Porte. 9: 

Ind.—Ratcliff v. Leunig, 30 Ind. 289. 


Ky.—Benson v. Simmers, 53 S.W. 
1035, 21 Ky.L. 1060. 


Mass.—Brooks vy. Rayner, 127 Mass. 
268. 

N.J.—Dodson v. Sevars, 33 A. 388, 
53 N.J.Eq. 347. 

{a] Judgment against executor is 
sufficient evidence of a demand. Dar- 
rington v. Borland, 3 Port. (Ala.) 9. 

56. Loehnberg v. Loehnberg, 52 A. 
710, 68 N.J.Eq. 496. 


57. Brock v. Kirkpatrick, 38 S.E. 
779, 60 S.C. 322, 85 Am.S.R. 847. 


58. Root v. Vawter, 215 P. 982, 108 
Ors190. 

59. North Pacific Mortg.: Co: v. 
Sieler, 264 P. 4, 146 Wash. 530. 

60. Newark Lime, etc., Mfg. Co. v. 
Harrington, 42 A. 417, 62 N.J.Law 
632. 


61. Newark Lime, etc., Co. v. Har- 
rington, supra. 


63. Equitable Life Assur. Soc. of 
the United States v. Wilds, supra. 


64. Thomas v. Kalbfus, 119 N.E. 
412, 97 Ohio St. 232. 


65. Root v. Vawter, 215 P. 982, 108 
Or. 190. 


66. See statutory provisions. 


67. In re Gill, 92 N.E. 3890, 199 
N.Y. 155. 
[a] Supreme court is the proper 


court for such actions which, al- 
though regulated by the code, are of 
equitable cognizance. De Crano_ v. 
Moore, 63 N.Y.S. 585, 50 App.Div. 361, 
30 Misc. 308, 64 N.Y.S. 3. 


68. Kunz v. Dech, 74 A. 3814, 79 
N.J.Law 37. 


69. Payne v. 
Bibb (Ky.) 402. 


70. See statutory provisions. 


71. Burnham v. Burnham, 58 N. 
Y.S. 196, 2% Misc. 106 [aff 62 IN. YS: 
120, 46 App.Div. 513 (aff 59 N.E. 1119, 
165 N.Y. 659)]; Battersby v. Castor, 
6 Pa.Dist. 73; Blinn v. McDonald, 
(Civ.App.) 38 S.W. 384 [rev on other 
grounds 46 S.W. 787, 48 S.W. 571, 50 


Logan’s Adm’r, 4 


two years from the death of dece- 
dent, an undivided interest in land 
is sold in a partition suit brought in 
his lifetime, and the fund is paid to 
his executrix, a general creditor of 
decedent, who has commenced no ac- 
tion for his debt within two years 
from the death of decedent, loses his 
lien by failure to comply with a 
statute (Act June 8, 1893 [P. L. p 
392]), providing that no debts of de- 
cedent shall remain a lien on real 
estate longer than two years unless 
an action to recover be brought with- 
in such time. In re Dolan’s Estate, 
80 A. 73, 231 Pa. 180. 


{b] Judgment creditors of devisee 
may set up the statute of limitations 
to prevent a recovery against him. 
Raynor v. Gordon, 28 Hun (N.Y.) 264. 


[ec] When right of action accrues. 
—(1) The right of action against a 
devisee under Code Civ. Proc. §§ 1837— 
1860, to enforce the liability of the 
testator as a stockholder of an in- 
solvent bank, does not accrue until 
the testator’s death and judgment -de- 
termining the amount of testator’s 
liability has been rendered (Richards 
v.. Gill, 122 N.Y.S.) 620, 138 AppJDinn 
75), (2) and therefore limitation does 
not begin to run against the devisee 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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but it has been held that such a statute does not run 
in favor of a legatee while he is acting as executor.*” 
After the expiration of the statutory period, devised 
lands cannot be sold,** nor subjected to foreclosure of 
a mortgage thereon.** It has been held that the stat- 
ute does not begin to run against a devisee until a 
failure of the personal estate to pay the debts,*° nor 
until the remedy against the executor has been ex- 
hausted and a return of nulla bona made.7® . A claim 
unenforceable against the testator at the time of his 
death because of limitations is unenforceable against 
a devisee.?7 In some jurisdictions the statute of lim- 
itations applicable to actions against personal repre- 
sentatives of a decedent apples to actions against 
heirs and devisees;78 but in others this has been de- 
nied.*® The statute does not begin to run until the 
devisee or legatee has taken possession under the 
will.®° Statutes limiting the time for action by ered- 
itors to recover debts against heirs and devisees 
have been held to be not merely a condition inhering 
in a special remedy given the creditor, but applicable 
to all actions for that purpose.8t The repeal of a 
statute after the claim is barred under it does not re- 
vive the right of action. Where the creditor’s 
claim has been reduced to judgment against the ex- 
ecutor after distribution, no lapse of time will pro- 
tect assets in the hands of devisees so long as the 
judgment is in force.8* Where land is devised to ex- 
ecutors in trust to be sold for the payment of debts 
and legacies, there is no time limit to the lien of the 
debts short of the period, the lapse of which raises a 


until that time (Richards v. Gill, su- 
pra). (38) The fact that a creditor 
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field v. Clement, 225 S.W. 120, 205 Mo. 
App. 114 [rev on other grounds 246 S. 
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presumption of payment;’* but a mere direction to 
the executor to pay does not ereate such a trust as 
will prevent the statute of limitations from running 
against ereditors.8° <A ereditor’s right to resort to 
the legatees or devisees for payment may be lost when 
the necessity for such course is attributable to his 
own laches;*° and, where an action could have been 
brought against the executor within the proper time, 
it is not maintainable against the heir or devisee.®? 


[§ 2592] g. Parties. The usual rules with refer- 
ence to parties to actions®® govern in a suit against 
devisees or legatees on a debt of the testator.s® All 
residuary legatees should be joined in an action to 
subject the share of one of them to the payment of 
a debt.°° Under a statute allowing suit against leg- 
atees either jointly or against each one separately, 
there is a fatal defect of parties where a creditor 
sues to enforce his claim against several legatees as 
such, not suing all of the legatees jointly or any sin- 
gle legatee separately.°! Where the statute so re- 
quires, all devisees must be sued jointly,®? and it has 
been held that devisees primarily and secondarily 
liable may be joined.9* Persons interested as re- 
maindermen under the will in the land sought to be 
subjected should be joined,®* and it is also proper to 
join the personal representatives of a deceased leg- 
atee.°> That heirs at law and devisees may be sued 
jointly has been both affirmed®® and denied.°? In 
some eases it has been held that the executor is a 
necessary party;°® but the contrary has been held.®® 


tion of it sooner. Root vy. Vawter, 
215 P. 982, 108 Or. 190. 


seeking to enforce the liability of 
stockholders of an insolvent corpora- 
tion brings his action against the 
devisee of a deceased stockholder does 
not change the equitable nature of the 
action or the length of time within 
which such action should be brought, 
nor will the fact that defendant had 
conveyed the devised property and 
thereby made the creditor’s remedy a 
personal one against the devisee for 
the value of the property change the 
nature of the action. Richards v. 
Gill, supra. 


ee Doriocourt v. Jacobs, 1 La.Ann. 
214, 
73. Gates v. Shugrue, 29 N.W. 57, 


35 Minn. 392; Skidmore v. Romaine, 
2) Bradf.surr:— (N.Y. 1223 Brock -v- 
Kirkpatrick, 38 S.E. 779, 60 S.C. 322, 
85 Am.S.R. 847; Cleveland v. Mills, 9 
S.C. 430. 


74. Mott v. Newark German Hos- 
pitaleis HAs T5715 OU NJ. Maint? 22. 


75. Badger v. Daniel, 79 N.C.-372. 


76. Brock vy. Kirkpatrick, 48 S.E. 
T2909 SC.  2oa o 


77. Bybee’s Ex’r y. Poynter, 77 S. 
We 2698, 117 ‘Ky. 109, 25 Ky.L. 1251; 
Stark v. Hunton, 3 N.J.Eq. 300. 


78. Henderson y. Tipton, 14 S.W. 
380, 88 Tenn. 255, 259. 


79. Union Trust Co. v. Shoemaker, 
101 N.E. 1050, 258 Ill. 564 [aff 172 
Tll.App. 365]; Hollowell v. Pope’s 
Devisees, 4 N.C. 17, 6 N.C. 108. 


[a] Time for presentation of 
claim does not apply.—Claims ma- 
turing after final distribution and 
settlement of a decedent’s estate, 
which do not come into being as an 
actionable demand prior to or dur- 
ing the administration of the estate, 
are not barred because not presented 
to, or allowed by, the administration, 
or by the special statute of limita- 
tions relative thereto. City of Spring- 


W. 175, 296 Mo. 150]. 


80. Pym v. Pym, 96 N.W. 429, 118 
Wis. 662. 
81. Hale v. Coffin, 114 F. 567 [aff 


L200 4707.5 7G. CUAX 528i}. 


82. Gates v. Shugrue, 29 N.W. 57, 
35 Minn. 392. 


83. Redd v. Davis, 59 Ga. 823. 


84. Seitzinger’s Estate, 32 A. 1101, 
170 Pa. 531; Cooke’s Anpeal, 8 Pa. 
508; Steel v. Henry, 9 Watts (Pa.) 
523; Alexander v. McMurry, 8 Watts 


(Pa.) 504. 

[a] This doctrine is limited strict- 
ly to those cases where no title pass- 
es to the heirs until the trust is ful- 
filled. Seitzinger’s Estate, 32 A. 1101, 
LO: eae Dou. 

85. Ala.—Lewis v. Ford, 67 Ala. 
143; Carrington & Co. v. Manning’s 
Heirs, 13 Ala. 611. 


Md.—Piper v. Tuck, 26 Md. 208. 


N.Y.—Martin v. Gage, 9 N.Y. 398, 
Seld.Notes 178. 


Pa.—Hemphill v. Pry, 38 A. 1020, 
183 Pa. 593; Agnew’s Adm’x v. Fet- 
terman’s Ex’x, 4 Pa. 56, 45 Am.D. 671. 


Tenn.—Hubbard v. Epps, 9 Baxt. 
31. 


86. Hewitt v. Beattie, 138 A. 795, 
106 Conn. 602; Buford v. McKee’s 
Ex’r, 3 B.Mon. (Ky.) 224; In re Py- 
ott’s Estate, 28 A. 915, 921, 160 Pa. 
441; Brewster v. Gillison, 31 S.C.Eq. 


435; Miller v. Mitchell, 8 S.C.Eq. 437. 


[a] Delay held not laches.—Where 
a payment by a surviving partner on 
a partnership indebtedness would be 
a necessary condition to the surviv- 
ing partner’s right to obtain redress 
in equity against the legatee of the 
deceased partner, within L. §§ 484~— 
500, laches could not be predicated 
against the surviving partner solely 
on his pecuniary inability to have 
paid the partnership debts or a por- 


87. Baker v. Bean, 74 Me. 17. 
e8. See Parties, 47 C.J. p 1. 
89. See cases infra this section. 


90. Bethell’s Ex’x v. Wilson, 21 
N.C. 610. 


91. Wambaugh v. Gates, How.A. 
Cas. (N.Y.) 247 [aff 11 Paige 505]. 


92. Dodge v. Stevens, 94 N.Y. 209; 
Wambaugh v. Gates, How.A.Cas. (N. 
Y.) 247 [aff 11 Paige 505]. 


93. Kramer v. Carter, 
504. 


94, Sanders v. Godley, 23 Ala. 473; 
Bowen v. Gent, 54 Md. 555. 


95. Dodson y. Sevars, 33 A. 388, 
53 N.J.Eq. 347. 


96. Coe v. Cobb, 63 N.Y.S. 439, 50 
App.Div. 80. See C. Cedar Cove, Inc., 
v. Staub, 155 A. 886, 9 N.J.Mise. 885 
(holding other legatees or heirs nec- 
essary parties in mortgagee’s action 
to recover deficiency from mortga- 
gor’s legatee). 


97. Fleece v. Shackelford, 265'°S.W. 
460, 204 Ky. 841; Ticknor v. Harris, 
14 N.H. 272, 40 Am.D. 186; Spicer v. 
Giselman, 15 Ohio 338. 


98. Tinker v. Babcock, 68 N.E. 445, 
2040TNS 571s: Ryan Vv; JOneS al patie rds 
Allen y. Lipscomb, 221 Ill.App. 150; 
Loehnberg v. Loehnberg, 52 A. 710, 
63 N.J.Eq. 496; Dodd v. Lindsley, 33 
‘Ay 963,..53> N.J.Eia. 652°." Hamlin ww 
Smith, 76 N.Y.S. 258, 72 App.Div. 601; 
Brater v.. Hopper, 28 NVY.S.. 472, 77 
Hun 244; Vernon & Co. vy. Ehrich’s 
Eix’rs, 11 §8.C.Eq. 257; Winstanley v. 
Savage, 7 S.C.Eq. 435; Elliott’s Ex’rs 
v. Drayton, 3 S.Citig, 29. 


[a] Proceedings may be stayed 
until executors made parties. Plli- 
ott’s Ex’rs v. Drayton, 3 S.C.Eq. 29. 


99. Hall vy. Brewer, 40 Ark. 433. 


[a] Coexecutor.—Where the de- 
fendant heir and another were execu- 


136 Mass. 


1240 [69 C.J.]. 
The executor of an heir or devisee is not a proper 
party.t In a proper case the wives of legatees 
should be made parties.2, One whose interests will 
in no wise be affected by the outcome of the action 
has been held not a necessary party.® 


[§ 2593] h. Pleading and Proof. As in civil ac- 
tions generally,4 the complaint or petition must al- 
lege all facts which are necessary to show a cause of 
action in plaintiff against defendants;° and, where 
brought under a statute, must allege the facts neces- 
sary to justify a recovery thereunder. A declara- 
tion alleging that defendant executor or administra- 
tor has in his hands assets sufficient to satisfy the 
claims in suit shows no cause of action against the 
heirs or legatees.7 One holding a deficiency judg- 
ment against an estate still in the executors’ hands 
could not subject a devise to the judgment without 
alleging that the executors did not have money to sat- 


WILLS 


[§§ 2592-2593 


isfy the judgment, or that they had accounted.* To 
support a personal judgment against a sole legatee, 
it must be alleged and proved that he has done some- 
thing rendering useless the issuance of a writ to re- 
duce the property he received as legatee to the cus- 
tody of the court.2 Where the statutes provide two 
forms of action, one a joint action against the widow, 
legatees, next of kin, heirs, and devisees, and the oth- 
er a several action against one or all of the legatees, 
a complaint in the former action is not defective for 
not alleging what is required in the latter.1° If de- 
fendant fails to deny the receipt of assets he must 
be taken to admit it.11. An answer claiming home- 
stead should set out the relation of the devisees to 
the testator, the value of the land, and defendant’s 
relation to the debts.12. A plea of sufficient assets 
in the hands of the executor to pay all debts, which 
does not show that such assets were in the executor’s 
hands at the time the right of action accrued, 


tors under the will, defendant’s co- 
executor is not a necessary party. 
Brunswick-Balke-Collander Co. vy. 
Campbell, 189 Ill.App. 620. 


1. Scott’s Adm’r v. King’s Heirs, 
3 Dana (Ky.) 470. 


2. Lyon v. Howard, 16 Ga. 481 
(where the wives of legatees are 
not parties, the bil! should be amend- 
ed rather than dismissed). 


3. Gardner v. Gardner, 9 F.Cas.No. 
5,227, 3 Mason 178 [mod 12 Wheat. 
498, 6 L.Ed. 706]. 


4 See Pleading § 140. 


5. Coe _v: ‘Cobb, 63 N.Y.S. 439, 50 
App.Div. 80. 


[a] Bills held sufficient.—(1) A 
bill by the life tenant and remainder- 
men in fee of a sum of money alleged 
that the wil! creating the trust fund 
had directed that it be invested; that 
H, who, with C, was administrator 
with the will annexed, had put the 
money in United States bonds, which 
he subsequently sold, and reinvested 
the proceeds in bonds of a foreign 
corporation, which proved worthless; 
that H died testate, one N being his 
sole legatee and devisee, and that 
his estate had been wound up and 
turned over to said N, leaving the 
debt to the trust fund unpaid; and 
that C, the surviving administrator, 
had refused to proceed. ‘To this bill, 
brought more than three years after 
the grant of letters upon H’s estate, 
C, N, and the executor of H were all 
made parties. The answer admitted 
the allegations of the bill. It was 
held that the bill was sufficient, un- 
der the laws of New York, to support 
a decree against her; it being appar- 
ent that no assets had gone to a wife 
or next of kin that ought to be reach- 
ed before the interest of N, and that 
the debt could not be collected of 
any heir or in the surrogate’s court 
against the executor of H, or against 
any other distributee, with any de- 
gree of diligence. Cook v. Cook, 34 
FY, 249. (2) A bill under Rev. St. ¢ 
70 § 16, against the widow and chil- 
dren of a deceased person, by a cred- 
itor whose right of action accrued 
after the expiration of the term of 
limitation of actions against his ex- 
ecutor, which alleges that his person- 
al property was insufficient to pay his 
debts; that his whole estate was 
more than sufficient to pay plaintiff's 
claim; that by his will he gave to 
his widow all his personal property, 
subject to the payment of his debts, 


2 a a ea ee ee 
For later cases, developments and changes in the law see Annotations, same title and section number. 


and all his real estate for life, and to 
his children the remainder of his rea! 
estate, and charged all his estate, real 
end personal, with the payment of his 
debts, including plaintiff's claim; and 
that the devisees assented to and 
adopted the provisions of the will, is 
not bad on demurrer for not showing 
that more than one person is liable 
for the debt, or for not showing that 
either of defendants is so liable, or 
for not stating the amount of person- 
al property bequeathed and its propor- 
tion to the real estate. Fairfield v. 
Fairfield, 15 Gray (Mass.) 596. 


[b] Complaint held insufficient.— 
A complaint which alleged that plain- 
tiff had a claim against the estate 
of the testator; that more than three 
years had elapsed since letters testa- 
mentary upon his estate were grant- 
ed to one of defendants; that the per- 
sonal assets of the testator were not 
sufficient to pay plaintiff’s debt in 
addition to the expenses of adminis- 
tration and the debts of a prior class; 
that all the real estate of which the 
testator died seized was sold in an 
action for the foreclosure of a mort- 
gage thereon, and that the surplus 
arising upon such sale was paid into 
the county treasury; that each of de- 
fendants had or claimed to have as 
heirs at law, legatees, or devisees 
some interest in said surplus; that 
the interest therein which descended 
to the heirs at law would not be suf- 
ficient to pay plaintiff’s ‘claim; and 
that no proceedings had been had at 
law or otherwise, and no other action 
had been brought to recover plaintiff’s 
claim, and demanded judgment that 
the amount of plaintiff's debt be a 
lien upon such surplus and that the 
same be awarded to plaintiff, did not 
state facts sufficient to constitute a 
cause of action against the next of 
kin, heirs, devisees, and legatees of 
the testator. Coe v. Cobb, 63 N.Y.S. 
439, 50 App.Div. 80. 


[ec] Where an election by the heirs 
to accept the will is necessary to 
their liability, a petition which fails 
to allege that such election was made 
is fatally defective. Hogue vy. Sims, 
9 Tex. 546 


[d] Receipt of agsets—(1) A 
creditor of a testator cannot enforce 
his claim against legatees as such 
without showing in his bill that they 
have been paid some part of their 
legacies. Wambaugh v. Gates, How. 
A.Cas. (N.Y.) 247 [aff 11 Paige 505]. 
(2) A devisee is liable in an equity 
suit to decedent’s creditors only if it 


is alleged and proved that decedent’s 
realty came into his possession. Kid- 
well v. Henderson, 143 S.E. 336, 150 
Va. 829 


{e] Insufficiency of personalty.— 
A creditor cannot enforce his claim 
against devisees as such without al- 
leging and showing that. the personal 
assets of the testator and the real 
estate which descended to his heirs 
were insufficient to discharge his 
debts, and that, after due proceed- 
ings against the personal representa- 
tives, next of kin, legatees, and heirs 
at law before the surrogate and at 
law, he had been unable to recover 
the debt or any part thereof. Wam- 
baugh v. Gates, How.A.Cas. (N.Y.) 
247 [aff 11 Paige 505]. 


6. Allen v. Lipscomb, 221 Iil.App. 
150; Coffey v. Rady, 166 N.E. 833, 
267 Mass. 301; Clift v. Moses, 22 N. 
H. 393, 116 N.Y. 144; Rainey v. Rudd, 
160 P. 1168, 82 Or. 461. 


[a] Rule appliedi—A petition by 
the executrix against the legatees of 
a deceased attorney not paying lega- 
cies payable by the executrix is in- 
sufficient because not alleging lack 
of an available remedy against the at- 
torney’s administrator as required by 
statute. Coffey v. Rady, 166 N.E. 833, 
267 Mass. 301. 


fa SMCKIITOp) Ver ROSt, v7 4p Ammndoma 
Vt. 403. 


8 Equitable Life Assur. Soc. of 
the United States v. Wilds, 171 N.Y-S. 
505, 184 App.Div. 435. 


9. Cook v. Baker, (Tex.Commn. 
App.) 45 S.W.(2d) 161 [rev (Civ.App.) 
27 S.W.(2d) 893]. 


10. Duck v. McGrath, 145 N.Y.S. 
1033, 160 App.Div. 482 [aff 106 N.B. 
1032, 212 N.Y. 600 (motion den 107 N. 
E. 1076, 2138 N.Y. 672) 1]. 


[a] Allegations held sufficient.— 
In a general action against a widow, 
devisee, legatee, heir at law, or next 
of kin of a deceased surety on a 
guardian’s bond, there was no neces- 
sity of stating whether there were 
any persons taking property from 
decedent under any statutes by the 
general rules of law, or by any in- 
strument, who are primarily liable 
for the debt. Duck v. McGrath, 145 
N.Y.S. 1033, 160 App.Div. 482 [aff 106 
N.E. 1032, 212 N.Y. 600 (motion den 
107 N.E. 1076, 218 N-Y. 672)]. 


ll. Myers v. Weger, 42 A. 280, 62 
N.J.Law 432. ; 


12. Brock v. Kirkpatrick, 38 S. 
E. 779, 60 S.C. 322, 85 Am.StR, 847. 
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is bad;?* and in an action against one who is both 
heir and devisee, upon a cause of action against the 
testator, a plea of riens per descent is not good, since 
it fails to negative the charge that the party receiv- 
ed lands by devise from the testator.t* Where, pend- 
ing a suit to set aside an alleged fraudulent convey- 
ance, the grantor dies, having devised the property 
to the grantee, the creditor is entitled to amend his 
petition and subject the property to his ¢laim under 
the statute.1® 


[§ 2594] i. Evidence. The general rules of evi- 
dence relative to the burden of proof,!® presump- 
tions,*? admissibility,t® and weight or sufficiency of 
the evidence!® apply in actions by creditors to en- 
force their claims against legatees or devisees.2° Ad- 
missions of the testator bind those who take under 
the will,?? but self-serving declarations of the tes- 
tator are not admissible.2?, Where, in an action 
against a devisee for money loaned to the testator, it 
appears that the testator had applied to a third per- 
son to borrow the sum sued for, and, being refused, 
afterward told the third person that he had obtain- 
ed it from plaintiff, there is evidence to sustain a 
finding that the sum claimed was borrowed.?? Plain- 
tiff must establish his case by a preponderance of 
the evidence.?# While a judgment obtained by plain- 
tiff against the executor has been held sufficient 
evidence of presentment of the demand within the 
time limited by the statute of nonelaim,?° on the oth- 


er hand, it has been held neither conclusive nor pri- 


ma facie evidence of the indebtedness, and in no wise 
binding on the devisees.2® But where the account on 
which suit was brought was allowed by the executor 
and approved by the chief justice of the county court, 
in a case where such approval was proper, it thereby 
became an established debt against the estate and no 
evidence other than the account allowed and approv- 
ed as the law requires was necessary to entitle plain- 
tiff to a recovery.2" The issuing of an execution on 
the judgment against the executors and its return un- 
satisfied constitute no evidence that there were not 
sufficient assets originally, or even at the time of the 
execution, to satisfy the judgment, or that the debt 
or demand could not be recovered from the executors 
personally, if proper steps to call them to account 
were instituted.28 A devisee may establish a plea 


13. Dickison v. Garland, 49 Ill.App. 


14. Dickison v. Garland, supra. CLOD Eig. 
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dead, and that defendant had inher- 31. 
578. ited from the estate property suffi- 32 
satisfy plaintiff's demand, 
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of riens per descent by showing his purchase of the 
land from the testator.?® 


[§ 2595] j. Judgment. If defendants are found 
liable the judgment should be against each of them 
for his or her proper proportion;*° and it is proper 
to decree that unless the devisees do within a pre- 
seribed time contribute their ratable proportions to 
pay the ereditor’s debt, then the lands devised to each 
of such devisees shall be subjected to the payment of 
their respective proportions.*! In a proper case a 
judgment against the administrator, legatees, and 
distributees may provide for the satisfaction there- 
of from any one of defendants.?2, Judgment may be 
ordered against lands, although demanded against 

ersonalty;** and it has been held that, im the ab- 
sence of any alienation of the lands by the devisees, 
plaintiff is entitled to a special judgment against 
them for the amount of the indebtedness to be lev- 
ied on the lands of which the testator died seized, 
without regard to the value of such lands.*4 Where, 
in an action to foreclose a mortgage guaranteed by 
an assignor the executrix, the legatee of the guaran- 
tor, was made a party defendant, it was held proper 
to enter a decree against her requiring her as 
legatee, in case any deficiency should exist aft- 
er applying the proceeds of the mortgage to the 
debt secured, to pay the same to the extent of the 
legacy, and as executrix to pay any further deficien- 
ey.2> A judgment against a residuary devisee as 
such, for a debt of testator, establishes the debt as a 
just one of the testator;°° and where land is devised 
in fee charged with the payment of debts, a judgement 
recovered by a ereditor of the testator against the 
devisee is a lien on the land devised.**7 The court 
may, in its discretion and for good reasons, direct 
that moneys due by the devisees to pay the testator’s 
debts may be collected and paid by its eommission- 
er instead of by the executor.?® Upon proper plead- 
ing and proof that the legatee had converted proper? 
ty, or in any way prevented the court from exercis- 
ing its jurisdiction thereover, a judgment could be 
rendered against the legatee as an individual.*® 


Personal judgment on false plea.t®° ‘Ilo make a 
devisee, sued for a debt of the devisor, personally 
liable for a false plea, the plea must be false to the 
pleader’s knowledge.4t Where a devisee pleads non 


Bell v. McConkey, 82 Va. 176. 


. Clark’s Adm’x v. Callahan, 288 
S.W. 301, 216 Ky. 674. 


15. John Shillito Co. v. Keith, 76 
SOW: 371, 25 Ky. L770. 


16. See Evidence §§ 13-24. 

17. See Evidence §§ 25-88. 
18. See Evidence §§ 89-162. 

19. See Evidence §§ 1730-1806. 
20. See cases infra this section. 


21. Deuterman v. Ruppel, 103 Ill. 
App. 106 [aff 65 N.E. 707, 200 Ill. 199]. 


22. Pym v. Pym, 96 N.W. 429, 118 
Wis. 662. 

23. Fink v. Berg, 2 N.Y.S. 851, 50 
Hun 211. 


24, See case infra this note. 


[a] Evidence held insufficient to 
warrant direction of verdict. Webb 
v. Gregory, (Tex.Civ.App.) 129 S.W. 
1145 (in an action against the bene- 
ficiary under a will upon the allega- 
tion that the original party liable was 


evidence not certain as to amount re- 
ceived by defendant is insufficient to 
require the court to charge that the 
evidence established the facts con- 
tended for by plaintiff). 


25. Darrington v. Borland, 3 Port. 
(Ala.) 9. 


26. Burnham v. Burnham, 58 N.Y. 
S. 196, 27 Misc. 106 [aff 62 N.Y.S. 120, 
46 App.Div. 513 (aff 59 N.E. 1119, 165 
N.Y. 659)]. 


27. Reynolds v. McFadden, 36 Tex. 
129. 


28. Wambaugh v. Gates, How.A. 
Cas. (NVY.) 247 [aff 11 Paige 505]: 


29. Brunswick-Balke-Collander Co. 
v. Campbell, 189 Ill.App. 620. 


sc. Sanders v. Godley, 23 Ala. 473 
(holding that a money decree against 
two of defendants jointly, to one of 
whom shares were bequeathed for life 
with remainder to her children, who 


were also defendants, was erroneous). | 


gees Wood v. Wood, 26 Barb. (N.Y.) 


_84 Newark Lime, etc., Co. v. Har- 
rington, 42 A. 417, 62 N.J.Law 632. 


35. Collier v. Miller, 16 N.Y.S. 633, 
aoe 99" atl 33" Ns 374,013 7 Ne 
vo . 

86. Morris v. Dorsey, 77 A. 44, 77 
N.J.Eq. 460 [aff 85 A. 1134, 80 N.J. 
Eq. 555]. 

37. Pascalis v. Canfield, 1 Edw. (N. 
Yo cole 

88. Boyd v. Emmons, 45 S.W. 364, 
103 Ky. 393, 20 Ky.L. 107, 3 Prob.Rep. 
Ann. 374. 

39. Cook v. Baker, (Tex.Commn. 
App.) 45 S.W.(2d) 161 [rev (Civ.App.) 
27 S.W.(2d) 893]. 


40. Liability of heir of intestate 
see Descent and Distribution § 328. 


41. Cumberland Nat. Bank vy. 
Frome, 94 A. 625, 87 N.J.Law 623. 
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est factum, confessing lands by devise, and the issue 
raised by the plea is found against him, plaintiff is 
only entitled to a special judgment against the de- 
vise; there being then no “false plea,” within a stat- 
ute authorizing a personal judgment in such eases.*? 
Where a devisee 1s charged in respect of his ances- 
tor’s debt, a plea denying the debt is not a false 
plea.** 


[§ 2596] k. Costs. In an action against a single 
devisee no apportionment of costs is to be made, but 
he is lable for the full costs of the action, even 
though only liable for a proportionate part of the 
debt sued on.*# 


[§ 2597] l. Execution. Execution in the usual form 
of execution on judgments for money may be issued 
on a judgment against devisees or legatees for a debt 
of the testator,*® although such judgment adjudges 
the amount to be a len on the veal estate and orders a 
sale thereof by the sheriff;#° but a judgment against 
the heirs or devisees should not be enforced until the 
assets in the hands of the executor are found to be 
insufficient, and then only for the deficit.47 A pur- 
chaser of the land from the devisee after scire facias 
is issued on the judgment is in no better situation 
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than the devisee himself.4® It has been held that no 
execution issued on judgment against the sole legatee 
could lawfully be satisfied where the property re- 
ceived by the legatee was movable, perishable, and 
unidentifiable by the officer holding the execution.*® 


[§ 2598] m. Sale under Order of Court.°° Where 
such a course is necessary, the court may order the 
sale of the real estate of a decedent in order to pro- 
vide funds for the payment of his debts;°* and de- 
vised land sold at a sheriff’s sale goes to the purchas- 
er discharged of the devise,®? and the surplus pro- 
ceeds are substituted therefor.°? An executor ean- 
not be empowered to sell lands which have passed 
into the hands of the devisee.*+* 


[§ 2599] Q. Debts of Beneficiaries*—1. Rights of 
Creditors>®°—a, In General. In appropriate actions 
or proceedings therefor®® a devise or bequest is or- 
dinarily subject to the rights or claims of creditors 
of the devisee or legatee;°7 but his creditors have 
no greater rights with respect to the assets than 
such beneficiary himself has.°* Where by statute the 
share of one designated as a beneficiary under a will 
passes to his next of kin in the event he predeceases 
the testator,®® such beneficiary’s share, in the event 


42. Cumberland Nat. Bank vy.[Attach interest of devisees or lega-|legheny First Nat. Bank’s Appeal, 7 
Frome, supra. tees see Attachment 8§ 8, 374. A. 207, 4 Pa.Cas. 825, 19 WkKly.N.G. 
43. Cumberland Nat. Bank v.|Compel accounting by executor see| 299: Uandmesser’s Estate, 13 Pa.Su- 
Frome, supra. Bxecutors and Administrators §| Per 467; In re Nine’s Hstate, 2 
2305 text n . fe Woodw. 403. 
2 and notes 2—5. 
44. Fink v. Berg, 2 N.Y.S. 851, 50 F 3 i ; 
Fan 211. Execution against interest of, devisee Vt.—Van Amee y. Jackson & Ketch- 
or legatee see Executions § 112. am, 35 Vt. 173. 
45. Bennett v. Morehouse, 42 N.Y. ; ; ; 
189 Reach interest of Gewises or nares in [a] Devise to trustees for use of 
garnishment proceedings see Garn-| beneficiary.— Where will devis 
[a] Neglect by executors to exe-| ishment §§ 167, 223-225. property Xo trustees a use Kel ie 


cute trust.—If executors, to. whom 
land is devised to be sold for the pay- 
ment of debts and legacies, neglect 
to execute the trust, the creditors 
may have the land sold on judgment 
and execution and the purchaser will 
take good title. Alexander v. McMur- 
ry, 8 Watts (Pa.) 504. ; 


46. Bennett v. Morehouse, 42 N. 
Y. 189 (so holding on the ground that 
the judgment was a special one and 
plaintiff was at liberty to exhaust his 
remedy at law before resorting to his 
lien). 

47. Ryan v. Jones, 15 Ill. 1. 


48. Stewart v. Montgomery, 23 Pa. 
410. 

49. Cook v. Baker, (Tex.Commn. 
App.) 45 S.W.(2d) 161 [rev (Civ.App.) 
27 S.W.(2d) 893]. 


50. Generally see Wxecutors and 
Administrators §§ 1438-1741. 


Sie PHLOOGm NG DW AL ald ais. Vie LO 
Ky.L. 948; Gibson v. McCormick, 10 
Gill & J. (Md.) 65; Matter of Clark, 
8 Redf.Surr. (N.Y.) 225; Matlack 'v. 
Roberts, 54 Pa. 148; Buehler’s Heirs 
v. Buffington, 43 Pa. 278; Grenawalt’s 
Appeal, 37 Pa. 95. 


52. Matlack v. Roberts, 54 Pa. 148. 
53. Matlack v. Roberts, supra. 


54. Atwood v. Frost, 16 N.W. 685, 
51 Mich. 360, 26 N.W. 655, 59 Mich. 
409. 


55. Rights and remedies of credi- 
tors of heirs and distributees see 
Descent and Distribution §§ 333-338. 


Rights of creditors of legatees or 
devisees to: 


Interest of devisee or legatee as 
passing to trustee in bankruptcy see 
Bankruptcy § 197. 


Voluntary or involuntary assign- 
ment for benefit of creditors as pass- 
ing interest of devisee or legatee in 
decedent’s estate see Assignments for 
Benefit of Creditors § 260. 


56. See infra § 2619 et seq. 


57. Colclough v. Palmetto Nat. 
Bank, 85 S.H. 107, 143 Ga. 336; Cash- 


man v. Bangs, 86 N.E. 932, 200 Mass. 
498; Ricketson v. Merrill, 19 N.E. 
11, 148 Mass. 76; Smith v. Gilliatt, 
49 N.Y.S. 614, 22 Mise. 246; Vaughan 
Ve Wise, 167 (Sahgi33,) 152 N.Cor3 i. 


[a] Thus where a testator devised 
property in fee simple to his son, with 
a subsequent provision that during 
his life the property was to be man- 
aged by trustees, who were to pay 
over the income only to him, as the 
testator wished the property exempt 
from liability for the son’s debts, it 
was subject to sale under a trust deed 
executed by the son and the trustee 
to secure a debt of the son. Vaughan 
Vv. Wise, 67°S.E. 33, 152 N:C. 383i 


58. Jll.—Linn vy. Downing, 74 N.E. 
729, 216 Ill. 64 [aff 116 Ill.App. 454). 


3 Ind.—Wooden v. Wampler, 69 Ind. 
8. 


Iowa.—Robertson y. Schard, 119 N. 
ae 529, 142 Iowa 500, 184 Am.S.R. 


Ky.—Garner v. Wills, 17 S.W. 1023, 
92 Kiy.1386, Lon oye aos 


Pa.—Lancaster County Nat. Bank’s 
Appeal, UivAS 896027) an 214 ee Ade 


*By HARRY ROSEN (S§ 2599-2680) 


come as they might deem best for the 
benefit of testatrix’s husband and con- 
vey any of it to him in their discre- 
tion, the husband had no interest sub- 
ject to the claims of his creditors. 
Robertson v. Schard, 119 N.E. 529, 
142 Iowa 500, 134 Am.S.R. 430. 


[b] Exclusion of husband’s right 
of curtesy.—The disposition by a 
married woman of her real property 
by will as if she were a feme sole, 
by virtue of authority conferred on 
her by the judgment of a court in pur- 
suance of Gen. St. ec 52 art 2 § 6, so 
as to exclude the husband’s right of 
ecurtesy, is valid as against creditors 
of the husband. Garner v. Wills, 17 
S.W. 1028, 92 Ky. 386, 18 Ky.L. 726. 


[ec] The creditors appointment as 
executor does not give him any great- 
er rights than he would otherwise 


have had. Wooden y. Wampler, 69 
Ind. 88. 
{d] Gift of instrument payable to 


anocther.— Where a note or bond is 
given by the trustee of property de- 
vised for distribution, for the benefit 
of one of the heirs, as his distributive 
share, the fact that it is made payable 
to another party will not exempt it 
from attachment by trustee process in 
a suit against the heir. But where the 
terms of the will do not entitle the 
heir to any distributive share, and 
there is no consideration for the note 
except the parental affection of the 
giver, the bond so given to another 
person in trust for the heir cannot be 
attached by trustee process in a suit 
against the heir. Van Amee y. Jack- 
son & Ketcham, 35 Vt. 178. 


59. See supra § 2279. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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of his prior death, is not chargeable with his debts.°° 
While the rights of judgment creditors cannot be 
affected by an act of the beneficiaries,** it must ap- 
pear that the acts of the beneficiaries are detrimental 
to the rights of the creditors before he will be heard 
to complain.*? 


_ Following legacy into hands of third persons. 
Where an insolvent legatee receives and applies a 
portion of his legacy to make improvements on his 
wife’s land, his judgment creditor may recover from 
the wife enhanced the value of the land.* Such a 
creditor, however, cannot recover that portion of the 
legacy spent by the legatee for ordinary living ex- 
penses.°# 


[§ 2600] b. Exercise of Rights of Beneficiary.** 
The creditors of a beneficiary may sometimes exer- 
cise rights which belong to him under the will,®® as, 
for example, the right to redeem from a mortgage*? 
or the right to set up the statute of limitations.®§ 
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The right of one beneficiary under a will to contribu- 
tion from the other beneficiaries which accrued to the 
former on allotment to the widow of the testator of 
the fee in certain lands in which the will gave to her 
but a life interest and to the first beneficiary afore- 
mentioned the remainder, is a right which is avail- 
able to the judgment creditors of the remainder- 
man.®® On the other hand, the creditors of a sur- 
viving husband or widow have no right to control his 
or her election between the provisions of the will and 
his or her dower or statutory rights in the decedent’s 
estate;*° and a fortiori cannot exercise such right in 
his or her place." 


[§ 2601] c. Testamentary Provisions Barring 
Creditors." According to a number of authorities a 
testator may bar the claims of creditors of a legatee 
or devisee as to the property given in the will by a 
provision that such gift shall be free of the claims 
of creditors;7* particularly if the testator provides 


60. Courtenay v. Courtenay, 113 A. 
717, 188 Md. 204. 


{aJ] Thus where testatrix’ broth- 
er died in her lifetime, and, under 
‘Code Pub. Gen. L. (1911) art 93 § 326, 
the share in her estate designed for 
him passed directly to his next of 
kin, it is not chargeable with his 
debts to testatrix or any other credi- 
tors. Courtenay y. Courtenay, 113 A. 
717, 138 Md. 204. 


As to debts due to estate see supra 
§ 2155. 


61. Shedenhelm vy. Cafferty, 156 N. 
W. 340, 174 Iowa 195. 


[a] Agreement of beneficiaries.— 
Where an agreement was made by ben- 
eficiaries under a will allotting land 
to the widow, judgment creditors of 
a beneficiary not being parties thereto, 
are entitled to show any cause against 
the allotment which they could have 
shown in a previous proceeding for 
allotment, but subject to this right 
the agreement was _ valid. Sheden- 


helm v. Cafferty, 156 N.W. 340, 174 
Iowa 195. 
62. Shedenhelm v. Cafferty, supra. 


[a] For example, an agreement by 
beneficiaries under a will, allotting 
land to the widow on her election not 
to take under the will does not in- 
fringe any right of a judgment credi- 
tor of a distributee, where the value 
of the allotment was one third of the 
whole estate. Shedenhelm v. Caf- 
ferty, 156 N.W. 340, 174 Iowa 195. 


6%. Winchester-Simmons Co. of 
Philadelphia, Pa. v. Cutler, 151 S.E. 
622, 198 N.C. 331. 


[a] Reason for rule.—‘‘We enter- 
tain no doubt as to the plaintiff's 
right to follow the fund invested by 
his debtor in improvements upon his 
wife’s land. No principle is better 
settled by our decisions than the one 
that an insolvent debtor cannot with- 
draw money from his own estate and 
give it to another to be invested by 
him in the purchase or improvement 
of his property, and, when it is done, 
ereditors may subject the property 
so purchased or improved to the pay- 
ment of their claims.’ Michael v. 
Moore, 73 S.E. 104, 105, 157 N.C. 462 
[quot Winchester-Simmons Co. of 
Philadelphia, Pa. v. Cutler, 151 S.E. 
622, 624, 198 N.C. 331]. 


{[b]. Extent of recovery.—Where an- 


insolvent legatee receives and applies 
a portion of the legacy to make im- 
provements on the land of his wife, 
a judgment creditor of such legatee 


may recover from the wife the en- 
hanced value of her land by reason of 
the repairs and improvements so 
made; the creditor not being entitled 
to recover the amount spent in mak- 
ing the improvements. Winchester- 
Simmons Co. of Philadelphia, Pa. v. 
Cutler, 151 S.E. 622, 198 N.C. 331. 


64. Winchester-Simmons Co. 
Philadelphia, Pa. v. Cutler, supra. 


[a] Ilustration.—Where an_ in- 
solvent legatee receives and applies a 
portion of the legacy in expenditure 
for ordinary living expenses in the 
support of himself or his family prior 
to supplementary proceedings by a 
judgment creditor, such creditor held 
not entitled to recover the amount so 
spent. Winchester-Simmons Co. of 
Philadelphia, Pa. v. Cutler, 151 S.E. 


of 


622, 198 N.C. 331. 

65. Time to enforce rights see in- 
fra § 2621. 

66. Perkins v. Clack, 3 Head 
(Tenn.) 734. 

67. Bissell v. Bissell, 24 Conn. 241. 

et Holt v. Libby, 14 A. 201, 80 Me. 
Saoe 


Limitations see infra § 2621. 


69. Shedenhelm y. Cafferty, 156 N. 
W. 340, 174 Iowa 195. 


Right of beneficiary to waive, see 
infra § 2601 text and note 85. 


70. Robertson yv. Schard, 119 N.W. 
529, 581, 142 Iowa 500, 134 Am.S.R. 
430. 


“The choice is to be made by him, 
and not by his creditors. The 
fact that by his choice to take under 
the will he gets nothing which can 
be subjected to the payment of his 
debts, while had he taken under the 
statute the property so acquired could 
be seised by his creditors, is wholly 


immaterial.” Robertson y. Schard, 
supra. 
71. Carter v. Harvey, 25 So. 862, 


77 Miss. 1 (holding that creditors can- 
not renounce for their debtor a pro- 
vision made for him in his wife’s will, 
so as to entitle him to share in her 
property, aS provided by Miss. Code 
[1892] § 4497, where no provision is 
made for him). 

72. Direction of will for payment 
of debt by one legatee to another see 
infra § 2621 text and note 84. 

Spendthrift trusts see supra §§ 
1825-1826; and Trusts § 27. 

73. Kan.—Hinshaw v. Wright, 262 
P. 601, 124 Kan. 792. 


Md.—Plitt v. Yakel, 99 A. 669, 129 
Md. 464; Reid v. Baltimore Safe-De- 
posit, ete., Co., 38 A. 899, 86 Md. 464. 


Miss.—Montroy v. Phillips, 98 So. 
775, 134 Miss. 345. 


Pa.—In re Goe’s Estate, 23 A. 383, 
146 Pa. 431, 28 Am.S.R. 805; In re 
Hendrick’s Appeal, 19 A. 302, 133 Pa. 
51,119 Am.S.R. 623. 


Que.—La Banque Jacques-Cartier vy. 
Tozer, 10 Que.Q.B. 81; Kelly vy. Mas- 
son, 23 Que.Super. 97. 


See King v. Shelton, 36 App.D.C. 1 
[aff 33 S.Ct. 686, 229 U.S. 90, 57 Lid. 
1086] (a legacy is a gift, and a tes- 
tator acting within the bounds of pub- 
lic policy may impose any reasonable 
limitation upon the enjoyment of the 
gift which his judgment may dictate 
of which limitation creditors of the 
legatee have notice by the record of 
the will, so that they deal with the 
legatee at their own risk). 


[a] No rule of law or of public 
policy is violated by a testator by 
providing that property devised by 
him shall not be subject to attach- 
ment for the compulsory satisfaction 
of the debts of the devisee. Hinshaw 
v. Wright, 262 P. 601, 124 Kan. 792. 


[b] What constitutes legacy.—A 
clause in a will providing that all 
legacies and bequests thereunder shall 
be paid in person to those entitled 
thereto and in no way to be subject 
to attachment for debt applies to a 
subsequent provision that the surplus 
income from property given te trus- 
tees, after payment of certain sums, 
should be distributed among the chil- 
dren of testator, although in other 
parts of the will testator had used 
the word “legacies” as referring only 
to the gifts of specific sums, since 
legacies and bequests are synony- 
mously defined as testamentary gifts 
of personalty, and there is nothing in 
the will to indicate that the term “be- 
quests”’ used in the spendthrift clause 
was intended to be restricted to less 


than its broad meaning. Plitt v. 
Yakel, 99 A. 669, 129 Md. 464. 
[c] Restriction against attach- 


ment.—Devise in fee simple exempt- 
ing land from attachment for devi- 
see’s debts and making other disposi- 
tion if such restriction should be held 
invalid, is valid. Hinshaw v. Wright, 
262 P. 601, 124 Kan. 792. 


{[d] Land devised on the express 
condition that it shall remain the 
home of the devisee cannot be taken 
by his ereditors. Linn y. Downing, 
74 N.E. 729, 216 Ill. 64. 
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for a legacy or devise over in the ‘event the restric- 
tion against indebtedness is not upheld.74 
often, sometimes by reason of constitutional and stat- 
utory provisions,’® and except as it may be permit- 
tcd in the forming of a spendthrift trust,*® it is held 
that testamentary provisions barring the creditors of 


fe] An implied intention that the 
gift should be free from the claims 
of creditors may be given effect. Sey- 
mour v. McAvoy, 53 P. 946, 121 Cal. 
438, 41 L.R.A. 544. 


74. Hinshaw v. Wright, 262 P. 601, 
124 Kan. 792. 


[a] Public policy not violated.— 
A provision exempting property de- 
vised from attachment for the debt of 
a devisee does not violate the law or 
public policy. Hinshaw v. Wright, 
262 P. 601, 124 Kan. 792. 


[b] Tllustration.—A father devis- 
ed two hundred acres of land to his 
son, declaring it to be in fee simple, 
but providing that the land should 
not be subjected to attachment for the 
son’s debts, and providing for a de- 
feasance and making another testa- 
mentary disposition of the land if the 
restrictions he had imposed upon the 
devise to the son should be held to 
be invalid by a binding adjudication. 
It was held the first devise was good; 
a creditor of the son could not subject 
the land to attachment. Hinshaw v. 
Wright, 262 P. 601, 124 Kan. 792. 


75. See constitutional and statu- 
tory provisions. 


[a] Statute imposing lien.—A pro- 
vision in the will that a devise to 
remaindermen should go ‘‘free and 
clear from any debts, or obligations 
for which any one of them might be 
liable,’ was held ineffective to ex- 
empt a devise to remainderman from 
levy on execution on judgment ob- 
tained against her, in view of Rev. 
Code (1919) § 2569, providing that 
judgment shall be a lien on all real 
property, except the homestead of the 
person against whom it shall be en- 
tered, § 2639, providing that all prop- 
erty of the judgment debtor not ex- 
empt by law is liable to be taken on 
execution, and Const. art 21 § 4. Swan 
vy. Gunderson, 215 N.W. 884, 885, 51 
S.D. 588 (‘it is elementary that no 
testator or other non-sovereign do- 
nor, by a condition or restriction in a 
devise or gift of the absolute legal 
title to real property, can take such 
property out from under the operation 
of these statutes and pro tanto repeal 
them’’). 


76. Ill.—Henderson vy. Harness, 52 
N.E. 68, 176 Il. 302. 


Me.—Roberts v. Stevens, 24 A. 873, 
84 Me. 325, 17 L.R.A., 266. 


Neb.—Weller v. Noffsinger, 77 N. 
W. 1075, 57 Neb. 455, 4 Prob.Rep.Ann, 
olg: 


N.C.—Johnson v. Gooch, 21 S.E. 39, 
116 N.C. 64. 


Pa.—In re Hays’ Estate, 50 A. 775, 
201 Pa. 391; Seitzinger’s Estate, 32 
A. 1097, 170 Pa. 500; Fisher v. Taylor, 
2 Rawle 33; Price’s Estate, 3 Pa.Dist. 
&Co. 463 (applied to original and ac- 
erued shares in income); McGlensey’s 
Estate, 23 Pa.Dist. 492; Wright’s Hs- 
tate, 28 Pa.Co. 540. 


Tex.—Lindsey vy. 
175 S.W. 829. 


fa] IZJustration.—A will and codi- 
cil, creating a spendthrift trust for 
testator’s son, was held to show an 
intent to give the property thereafter 
undiminished by any act of the son, 
so that the son’s creditors could not 


Rose, (Civ.App.) 
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levy thereon, though the property was 
to go to the son’s heirs. Lindsey v. 
Rose, (Tex.Civ.App.) 175 S.W. 829. 


[b] Gife estate.—-HExcept by inter- 
vention of trustees, property cannot 
be devised, so as to give one a life 
estate free from sale for his debts. 
Hengerson vy. Harness, 52 N.E. 68, 176 
Ill. 302. 


Testamentary spendthrift 
see supra §§ 1825, 1826. 


Spendthrift trusts generally see 
Trusts § 27. 


77. Ga.—Leach v. Stephens, 125 S. 
BE. 192, 159 Ga. 1938. 


Ill— Henderson v. Harness, 52 N.H. 
68, 176 fll. 302. 


Ky.—Ford v. Ford, 18 S.W.(2d) 859, 
230 Ky. 56; Montgomery v. Offutt, 
123-S.W.., 676,136 Ky. 91573. Smith. v: 
Smith, 73 S.W. 1028, 115 Ky..329, 24 
Ky.L. 2261; Rudd v. Van der Hagan, 
5 S.W. 416, 86 Ky. 159, 9 Ky.L. 465. 


Mass.—Ricketson y. Merrill, 19 N. 
E. 11, 148 Mass. 76; Potter v. Merrill, 
9 N.E. 572, 143 Mass. 189; Blackstone 
Res Vv. Davis, 2Iy Pick... 42 32. Amb: 

Mo.—Bank of Commerce v. Cham- 
bers, 10 S.W. 38, 96 Mo. 459. 

fei ase oss v. Thompson, 5 Paige 
583. 

N.C.—Vaughan v. Wise, 62 S.E. 33, 
152 N.C. 31; Mebane vy. Mebane, 39 N. 
C. 131, 44 Am.D. 102; Dick vy. Pitch- 
ford, 21 N.C. 480. 


Ohio.—Hobbs v. Smith, 15 Ohio St. 


trusts 


419. But compare Skillman v. Sym- 
miés;) 14 Ohio, Cir-Ct..547, 27 Ohio ‘Cir. 
Deers3 9: 


Pa.—Board of Charities v. Lockard, 
48 A. 496, 198 Pa. 572, 82 Am.S.R. 817; 
Lentz v. Lamphigh, 12 Pa. 344. 


Tenn.—Horton vy. Thompson, 38 
Tenn.Ch. 575. 


Va.—Mears vy. Taylor, 128 S.E. 264, 
142 Va. 824. 


Wis.—Van Osdell v. Champion, 62 
N.W. 539, 89 Wis. 661, 46 Am.S.R. 
864, 27 L.R.A. 778. 


Mng.—Graves v. Dolphin, 1 Sim. 66, 
57 Reprint 503; Brandon v. Robinson, 
18 Ves.Jr. 429, 34 Reprint 379. 


“By the use of no terms or art can 
property be given to a man, Ae ASKO} 
that he may continue to enjoy it, or 
derive any benefit from it, . and 
at the same time defy his creditors 
and deny them satisfaction thereout. 
The thing is impossible. As long as 
the property is his, it must, as an in- 
cident, be subject to his debts. .. .” 
Mebane v. Mebane, 89 N.C. 131, 136, 
44 Am.D. 102. 


[a] Reason for rule——‘“‘Terms of 
exclusion of the donee’s creditors, not 
amounting to a limitation of the es- 
tate, can no more repel the ereditors 
than a restraint upon alienation can 
tie the hands of the donee himself. 
Liability for debts ought to be, and 
is, just as much an incident of prop- 
erty as the jus disponendi is; for, 
indeed, it is one mode of exercising 
that power. By the use of no terms 
or act can the legal title to property 
be given to a man so that he may 
continue to own and enjoy it and at 


[§ 2601 


beneficiaries are invalid and ineffective,’7 in a few 
jurisdictions only so, if no provision for a legacy ur 
devise over is contained in the will.*® 
mitted,7® the restriction against indebtedness by the 
beneficiary must, to be upheld, be clearly express- 
ed,®°. especially where the devise consists of a com- 


Where per- 


the same time defy his creditors and 
deny them satisfaction thereout. 
Consequently, a condition in a bequest 
or devise that the property shall not 
be subject to the debts of the legatee 
or devisee is void.’ Leach v. Ste- 
phens, 125 S.H. 192, 194, 159 Ga. 193 
[quot Pritchard Wills and Adminis- 
tration p 179 § 165]. 


[b] Thus (1) property cannot be 
devised or bequeathed absolutely so 
as to give the devisee or legatee an 
estate or interest free from liability 
for his debts. Henderson vy. Harness, 
52 N.H. 68, 176 Ill. 302; Ford v. Ford, 
18 S.W.(2d) 859, 230 Ky. 56; Black- 
stone Bank vy. Davis, 21 Pick. (Mass.) 
42, 32 Am.D. 241; Van Osdell v. Cham- 
pion, 62 N.W. 539, 89 Wis. 661, 46 Am. 
SiR. 86455 27° TERA 735), eAmdeisee 
Woolley v. Preston, 82 Ky. 415. 6 Ky. 
L. 381. (2) Where a testator devised 
property in fee simple to his son, with 
a subsequent provision that during 
his life the property was to be man- 
aged by trustees, who were to pay 
over the income only to him, as the 
testator wished the property exempt 
from liability for the son’s debts, it 
was subject to sale under a trust deed 
executed by the son and the trustee to 
secure a debt of the son. Vaughan v. 
Wise, 67 (S.Ei 83;. 159.) Ni@s 3 len Gs) 
Under devise of land to daughter to 
be divided equally among her children 
at her. death, it being testator’s will 
that lands should not be sold for sup- 
port of daughter nor sold by order of 
court, where children took vested re- 
mainder at death of testator, a provi- 
sion against sale as against credi- 
tors of legatee was void. Leach vy. 
Stephens, 125 S.BH. 192, 159 Ga. 1938. 


[ec] Who may take advantage of 
invalidity.—The invalidity of restric- 
tions, in the nature of conditions sub- 
sequent, imposed on a devise in order 
to baffle creditors, can be taken ad- 
vantage of only by the devisee or his 
creditors, and not by a codevisee who 
is also an heir. Horton vy. Thompson, 
3 Tenn.Ch. 575. 


78. Ford v. Ford, 18 S.W.(2d) 859, 
230 Ky. 56; Montgomery v. Offutt, 
123 S.W. 676, 136 Ky. 157: Mears v. 
Taylor, 128 S.E. 264, 142 Va. 824. 


fa] Thus where testator left cer- 
tain property in trust for his son, the 
proceeds to be paid the latter in whole 
or in part in the discretion of the 
trustee, the son being empowered to 
dispose of the property by will, and 
there being no devise over, the estate 
was subject to the son’s debts, not- 
withstanding testator provided that 
it should not be subjected to such 
debts. Montgomery vy. Offutt, 123 S. 
W. 676, 136 Ky. 157. 


79. See supra this section. 

80. Montroy v. Phillips, 98 So. 775, 
134 Mise. 345. 

[a] Thus, a will creating life es- 


tates and directing that none of the 
life tenants “‘shail sell or inecumber 
with a lien of any kind any of the 
property herein given, devised, or be- 
queathed, unless such sale be made 
to, or such incumbrance be in favor 
of, one or more of the devisees named 
in this will,” did not protect the life 
estates from being subject to life ten- 
ants’ debts. Montroy y. Phillips, 98 
So. 775, 184 Miss. 345. 


For later cases, developments and changes in the law see Annotations; same title and section number, 


§§ 2601-2604] 


plete estate.®! 


_L§ 2602] d. Renunciation and Waiver by, or Es- 
toppel of, Beneficiary. As has been heretofore stat- 
ed a beneficiary under a will has a right to disclaim 
or renounce his rights thereunder.§?. In accordance 
therewith it seems to be generally held that the cred- 
itors of a beneficiary under a will cannot complain 
because of the beneficiary’s renunciation of all bene- 
fits granted to him under the will.8? Similarly it 
has been held that creditors of the husband of a tes- 
tatrix cannot complain of his waiver of his statu- 
tory rights which would have given him an interest 
available to his creditors, and accepting in lieu there- 
of rights under the will which created an interest 
not so available.*+ On the other hand, the lien of a 
judgment creditor to an interest in realty of a devi- 
see, which has become fixed, may not be defeated by 
a mere waiver or agreement of such devisee,®® and 
it has been held that a devisee cannot defeat the 
rights of his judgment creditors by waiving his right 
to contribution from other devisees on surrender by 
the debtor of an interest in realty as to which the 
judgment creditor had a lien.8® Once the interest of 
a beneficiary has become vested by reason of an act 
of acceptance’? no subsequent waiver or renuncia- 
tion of such interest by the beneficiary will be effee- 
tive against his creditors.8§ A creditor has no rights 
against the estate where the beneficiary is for any 
reason estopped to take.®? 
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[§ 2603] e. Particular Creditors or Claims.?° 
Judgment creditors of a devisee or legatee may reach 
the interest of such beneficiaries in the estate of the 
testator for satisfaction of their claims.?! The fund 
constituting the remainder of an estate given first by 
the will to one for her use and support during her 
life is hable in equity on acceptance by the legatees of 
such remainder for the frauds of the life tenant in 
inducing a third person to maintain and support her 
on the plea of poverty although her life interest was 
adequate for her support.®? One holding a judgment 
for alimony is a “creditor” entitled to compel appl- 
cation of a legacy or devise towards its satisfac- 
tion.°? One who has paid the debt of a legatee has 
been held subrogated to the legatee’s rights in stoek 
pledged to secure the debt.°* Property devised to the 
testator’s wife for life, and at her death, the remain- 
der, if any after all her debts were paid, to go to the 
children, is properly charged with her funeral ex- 
penses. °° 


[§ 2604] 2. Interests Subject to Debts—a. In 
General. As a general rule, any beneficial interest 
under a will can be reached by the creditors of the 
beneficiary,®® whether such interest be legal®’ or eq- 
uitable.°& And so where a devise is to a husband and 
wife and their children, the interest of the husband 
can be reached if it is separable from the interests 
of the wife and children.®® The interest of one child 
under the will of his father devising all his realty to 


81. Montroy v. Phillips, supra. 86. Shedenhelm v. Cafferty, supra. | ities eee masene by wy Bele ee 
epee Gee Saanra ie tie: “pee pie ‘ arose.” ones v. Stearns, 2 A. 6 
[a] Restriction not implied. It [a] TIllustration.—Where a widow, 117, 97 Vt. 87, 31 ALR. 653. , 


is a well settled rule that, where a 
complete estate is devised, no restric- 
tions will be imposed against its 
alienation or incumbrance or liability 


to whom was devised a life estate in 
a tract of land, elected to take her 
distributive share, and the fee of the 
tract was allotted to her by 


{b] Complaint held to state cause 
of astion.—A complaint alleging that 


agree-} deceased’s husband bequeathed all his 


for debts by operation of law, unless 
the language of the testator clearly 
expresses such intent.” Montroy v. 
Phillips, 98 So. 775, 777, 134 Miss. 345. 


82. Renunciation see supra §§ 2168, 
2169, 


83. Lehr v. Switzer, 239 N.W. 564, 
213 Iowa 658; Funk v. Grulke, 213 N. 
W. 608, 204 Iowa 314; Schoonover v. 
Osborne, 187 N.W. 20, 193 Iowa 474, 
27 A.L.R. 465 [dist Shedenhelm v. 
Cafferty, 156 N.W. 340, 174 Iowa 195, 
in that the latter is a case of an at- 
tempt to pass an interest by waiver]; 
Robertson v. Schard, 119 N.W. 529, 
142 Iowa 500, 134 Am.S.R. 480. See 
Tarr. v. Robinson, 27/A. 859, 158 Pa. 
60 (where purchase at execution sale 
was held bound by knowledge of devi- 
see’s renunciation where inquiry at 
sale would have revealed the same). 
But see Buckins’ Estate, 4 Pa.Dist. 
775, 17 Pa.Co. 270 (legatee of specific 
legacy cannot waive the bequest as 
against his attesting creditors). 


Renunciation generally see supra 
§§ 2168, 2169. 


84. Robertson v. Schard, 119 N. 
W. 529, 142 Iowa 500, 184 Am.S.R. 430. 


Right of creditor to exercise rights 
of beneficiary see supra § 2600. 


85. Shedenhelm v. Cafferty, 156 
N.W. 340, 174 Iowa 195 [dist Schoon- 
over y. Osborne, 187 N.W. 20, 193 Iowa 
474]. 

[a] Evidence held to show that 
judgments against a devisee of a share 
in land subject to his mother’s life 
estate were entered prior to his agree- 
ment that such land be set off to his 
mother, and that the judgments were 
equitable liens on his interest. Shed- 
enhelm v. Cafferty, 156 N.W. 340, 174 
Iowa 195. 


ment of all the persons interested un- 
der the will, an insolvent remainder- 
man under the will could not defeat 
the rights of his judgment creditors 
by agreement waiving his right to 
contribution from the other beneficia- 
ries, the remainderman’s right to such 
contribution arising under a statute. 
Shedenhelm v. Cafferty, 156 N.W. 340, 
174 Iowa 195 (statute provides “all 
claims which it becomes necessary to 
satisfy, and all amounts necessary to 
be paid from the estate of a testator 
in disregard of or in opposition to 
the provisions of a will, shall be tak- 
en ratably from the interests of heirs, 
devisees, and legatees’’). 


87. Renunciation after acceptance 
generally see supra § 2168. 


es. Penn v. Guggenheimer, 76 Va. 
839. 


6&9. Harrison v. Baldwin, 18 S.E. 
402, 92 Ga. 329; Askew v. Douglass, 
(NET. Che 3 2 Aw 26s ee eralle va Hamil 
30 N.J.Bq. 557. 


90. Debts of testator chargeable 
against estate see supra §§ 2557-2598. 


91. Colclough v. Palmetto Nat. 
Bank 285 -S.k., SL0T>> 1435 7Ga. 3363 
Shedenhelm v. Cafferty, 156 N.W. 340, 
174 Iowa 195; Swan v. Gunderson, 
215 N.W. 884, 51 S.D. 588. 


92. Jones v. Stearns, 122 A. 116, 97 
Witte oer Ol Anda ten Owes 


[a] Reason for rule—‘It is a 
well-established principle of law that, 
where a person acts for another who 
accepts the fruits of his efforts, know- 
ing the methods used, the latter must 
be deemed to have. adopted those 
methods, as he may not, even though 
innocent of the fraud when commit- 
ted, receive the benefits thereof, and 
at the same time disclaim responsibil- 


property to his wife, now intestate, 
remainder to defendant legatees, that, 
although adequate for her support, 
intestate fraudulently induced plain- 
tiffs to support her, feigning poverty, 
that plaintiffs believed and relied on 
her statements, and now pray deter- 
mination of the amount due and appli- 
cation of enough of remainder of es- 
tate as trust property to repay plain- 
tiffs, was held to state actionable 
fraud warranting equitable relief. 
Jones v. Stearns, 122 A. 116, 97 Vt. 37, 
31) ACER. 653. 


93. Montgomery v. Offutt, 123 S.W. 
676, 136 Ky. 157; In re Wakefield’s 
Estate, 196 N.W. 541, 182 Wis. 208 
(in statutory intervention in admin- 
istration proceeding). 


[a] Reason for rule.—‘When a di- 
vorced wife has her judgment for ali- 
mony, she is a ereditor and entitled 
to the remedies of other judgment 
creditors.” In re Wakefield’s Estate, 
196 N.W. 541, 544, 182 Wis. 208. 


Intervention in administration pro- 
ceedings see infra § 2619 text and 
note 66 and § 2620 text and note 72. 


94. In re Martin, 54 A. 589, 25 R. 
I. 1, 8 Prob.Rep.Ann. 456. 


95. Smith v. Gilliatt, 49 N.Y.S. 614, 
22 Mise. 246. 

$6. Tatum v. Commercial Bank & 
Trust Co., 64 So. 561, 185 Ala. 249- 
Hill v. Alford, 46 Ga. 247 (qualified 
fee); Deadman v. Yantis, 82 N.E. 592, 
230 TL. 243, 120 Am.S.R. 291; Hipple’s 
Estate, 30 Pa.Dist. 378. 


97. Colclough y. Palmetto 
Bank, 85 S.E. 107, 143 Ga. 336. 

98. Colclough v. Palmetto 
Bank, supra. 

99. Warren y. 
23.1.Hid. 421, 


Nat. 
Nat. 


Shook, 91 U.S. 704, 
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his children equally under certain conditions is not so 
blended with and inseparable from that of the other 
devisees as to render it inalienable or exempt from 
being subjected to his debts.t Of course, the rights 
of oreditors cannot extend beyond the interest of 
their debtor,? and so an interest in remainder or lim- 
itation over is superior to the claims of the creditors 
of the first taker.® 


[§ 2605] b. Life Estate.* A life estate conferred 
by will is subject to the debts of the life tenant. 
Where a testator gave his wife a life estate with the 
right to use the principal if the income should be in- 
sufficient for her support and maintenance, her cred- 
itors, after her death, are entitled to be paid out of 
the fund.® 


[§ 2606] c. Trust Estate.? Creditors cannot 
reach or subject to their claims property which is de- 
vised or bequeathed to their debtor in a fiduciary ea- 
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[§§ 2604-2607 


pacity, the beneficial interest being in others. On 
the other hand the interest of the beneficiary of the 
trust may be reached by his ereditors,® statutes in 
some jurisdictions so providing.t° Under a statute 
providing that estates of every kind held or possess- 
ed in trust shall be subject to the debts and charges 
of the persons to whose use, or for whose benefit, they 
shall be respectively held or possessed, a life estate 
so held is subject to the debts of the cestui.t+ If the 
interest of the cestui is not one which he ean en- 
force, it may not be reached, under such a statute, 
by his ereditors.?? 


[§ 2607] d. Income or Annuity.1? Where a debt- 
or is given by a will the income or rents and profits of 
certain funds or property the creditors may subject 
such income, rents, or profits, as they accrue, to their 
claims;!* and an annuity ¢reated by will may also 
be reached by the creditors of the annuitant.+® 


1. Tatum v. Commercial Bank & 
Trust Co., 64 So. 561, 185 Ala. 249. 


[a] Ilustration.—Where testator 
devised to his wife a life estate in his 
realty and the remainder to his nine 
children subject to the trust condition 
that if, at the death of the life tenant, 
the youngest child should be under 
thirty years of age, the property 
should be kept together and the rents 
and profits divided until such child 
should arrive at the age of thirty, 
when it should be sold and the pro- 
ceeds divided, the interest of one child 
was not so blended with or insepara- 
ble from that of the others as to ren- 
der it inalienable or exempt from: be- 
ing subjected to his debts. Tatum v. 
Commercial Bank & Trust Co., 64 So. 
561, 185 Ala. 249. 


2. St. John v. Dann, 34 A. 110, 66 
Conn. 401 (holding that an estate tail 
is not enlarged by the birth of issue 
and the principal thereof can in no 
event be taken for the debts of the 
devisee). 


3. Johnson y. Cushing, 15 N.H. 298, 
41 Am.D. 694; Suydam v. Voorhees, 
43 A> -4, 58 N.J.Eq. 157; Thomas v. 
Thomas, 1 Rawle (Pa.) 112. 


4, Life estate with power of dis- 
position see infra § 2609. 


Life estates created by will see 
supra §§ 1609-1639. 


5. De Charette’s Guardian v. Bank 
of Shelbyville, 291 S.W. 1054, 218 Ky. 
691; De Charette v. St. Matthews 
Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34; Montroy v. 
Phillips, 98 So. 775, 134 Miss. 345. 


6. Hipple’s Hstate, 30 Pa.Dist. 378. 


7. Testamentary trusts see supra 
§§ 1821-1924. 


Trusts in general see Trusts 65 C.J. 
p 184 et seq. 


Rights and remedies of creditors 
of cestui que trust generally see supra 
§ 1874. 


8. Ala.—Spear v. Walkley, 10 Ala. 
328. 

Ky.—Shawler v. Hart’s Adm’x, 265 
S.W. 485, 205 Ky. 93. 


Ohio.—Birchard vy. Edwards, 11 


OhioSt. 84. 
Pa.—Hartman’s Appeal, 33 A. 1025, 
173 Pa. 156; Slemmon’s Estate, 25 


Pittsb.Leg.J.N.S. 167. 


Tenn.—Brown v. Cannon, 3 Head 
354. 


Tex.—Cox y. Patten, (Civ.App.) 66 


S.W. 64. 


9... Ford vy. Ford, 18 S.W.(2d) 859, 
230 Ky. 56; Melby v. Nelson, 211 N. 
W. 465, 169 Minn. 273; In re Wake- 
fee Estate, 196 N.W. 541, 182 Wis. 


[a] What constitutes legacy.— 
Payments to be made under a trust 
created by testator constitute a “leg- 
acy,’ within St. 1921, § 3940b, provid- 
ing that when a legacy or distribu- 
tive share of an estate being adminis- 
tered in the courts shall thereafter 
become due or payable to an abscond- 
ing or nonresident debtor, a creditor 
may intervene in the proceedings to 
compel application thereof to the debt. 
In re Wakefield’s Estate, 196 N.W. 
541, 182 Wis. 208. 


{[b] Trust in land subject to power 
of sale.-—Under devise in trust, with 
power to alienate, the children have 
a vested interest in the land or pro- 
ceeds which creditors could reach. 
Melby v. Nelson, 211 N.W. 465, 169 
Minn, 273. 


10. See statutory provisions. 


11. De Charette’s Guardian v. Bank 
of Shelbyville, 291 S.W. 1054, 218 Ky. 
691; De Charette v. St. Matthews 

Bank & Trust Co., 283 S.W. 410, 214 
Ky. 400, 50 A.L.R. 34 (Ky. St. § 2355). 


Life estate generally as subject to 
debts of life tenant see supra § 2605. 


12. Shawler v. Hart’s Adm’x, 265 
S.W. 485, 205-Ky. 93; Louisville To- 
bacco Warehouse Co. v. Thompson, 
189 S.W. 245, 172 Ky. 350; Davidson’s 
Ex’r v. Kemper, 79 Ky. 5. 


[a] Thus under Ky. St. § 2355, 
where a beneficiary under a will is 
given an interest in property devised 
which he can legally enforce, it may 
be subjected to his debts, but where 
sums he is to receive are discretion- 
ary with trustee, no estate is created 
liable to his debts. Louisville Tobac- 
co Warehouse Co. v. Thompson, 189 S. 
W. 245, 172 Ky. 350. 


[b] Compensation to trustee for 
services.—One to whom a farm was 
left in trust for the benefit of his wife 
and children, and who was entitled to 
a home and support on the farm out 
of the rents, for which he was not 
required to account to the beneficia- 
ries, does not have a severable right 
or interest in the rents that creditors 
could subject to payment of his debts. 
Shawler v. Hart’s Adm’x, 265 S.W. 
485, 205 Ky. 98. 


Interest of beneficiary dependent on 
discretion of trustee see infra § 2608 


text and note 17. 


Extent of interest of cestui see su- 
es 3 § 1871 


3. Lepacios of annuities see supra 
§§ ee ee 2135. 


Legacies of income see supra §§ 
2124-2130. 


14. D.C.—Bryan v. May, 9 App.D. 
CHs8s: 


Ga.—Mathews v. Paradise, 74 Ga. 
523. 


Md.—Baker v. Keiser, 
Md. 332. 


Mass.—Maynard v. Cleaves, 21 N.E. 
376, 149 Mass. 307; Daniels v. Eld- 
redge, 125 Mass. 356. But see Slat- 
tery v. Wason, 23 N.E. 843, 151 Mass. 
266, 21 Am.S.R. 448, 7 L.R.A. 393. 


N.Y.—Matter of Ryder’s Estate, 58 
N.Y.S. 635, 41 App.Div. 247; Everett 
v. Peyton, 55 N.Y.S. 464, 36 App.Div. 
90 [aff 62 N.Y.S. 910, 49 App.Div. 603, 
and rev 60 N.E. 423, 167 N.Y. 117]. 


Ohio.—Thornton v. Stanley, 45 N.E. 
318, 55 Ohio St. 199; Stanley v. Thorn- 
ton, 7 Ohio Cir.Ct. 455, 4 Ohio Cir.Dec. 
677 [aff 45 N.E. 318, 55 Ohio St. 199]; 
Merchants’ Nat. Bank v. piece 6 Ohio 
S.&C.P. 331, 4 Ohio N.P. 219 


Pa.—Bremer v. Mohn, 32 A. 90, 169 
Pa.’ 91. [aff 12°° Lance Rev. ) 98qs 
Purviance’s Appeal, 20: A. 397; 136 Ba. 
153; Santee’s Estate, 9 Kulp 142. 


Tex.—Herring v. Patten, 44 S.W. 50, 
18 Tex.Civ.App. 147. 


Va.—Young v. Easley, 26 S.E. 401, 
94 Va. 193. 


W.Va.—Flaherty v. Step ae 49 
S.H. 131, 56 W.Va. 192 


Eng.—In re Savinebn! [1896] 1 Ch. 
630, 74 L.T.Rep.N.S. 246. 


st aa ed v. Carrall, 19° U.C'@:.B: 


[a] Income for life.—A legatee 
given the income from property tor 
life has an absolute estate in such 
income, which may be reached by 
creditors. Maynard v. Cleaves, 21 N. 
i. 376, 149 Mass. 307. 


[b] Where the bequest is for sup- 
port it is immaterial whether the in- 
come exceeds the amount necessary to 
support the beneficiary. Herring v. 
Reiter, 44 S.W. 50, 18 Tex.Civ.App. 


23 A. 735, 75 


15. Requa v. Graham, 58 N.E. 357, 
187 Tl. 67, 52 L.R.A. 641 [aff 86 Tl. 
App. 566]; Ellwerth’s Estate, 14 Pa. 
Dist.&Co. 516. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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§§ 2608-2612] 


[§ 2608] e. Expectancy or Interest Dependent on 
Where the interest given to the benefi- 
clary is a mere possibility,!® or the vesting thereof 
depends on the discretion of another,1?7 it cannot 
be reached by the creditors of the beneficiaries. 


[§ 2609] f. Interest Affected by Power. 
terest over which the debtor has a power may be 
reached,'* as may an interest dependent on a pow- 


Discretion. 


er?® or subject to a power.?° 


Life estate with power of disposition.?! 
ute in some jurisdictions an estate for life or years 
coupled with an absolute power of disposition is con- 
sidered a fee absolute in respect to the rights of cred- 
The rights of ereditors in 
an estate of such nature is not affected by their fail- 
ure to assert such rights before the death of the life 


itors of the beneficiary.?? 


tenant.?° 
16. Rose v. Eaton, 43 N.W. 972, 77 
Mich. 247. But see Richardson v. 


Hunt, 14 N.Y.S. 48, 59 Hun 627; In re 
Igglesden,. 3 Redf.Surr. (N.Y.) 375; 
add v. Lamona, 49 P, 251, 17 Wash. 


[a] Support to one from farm de- 
vised to others does not give creditors 
of the former right to reach crops 
grown on the farm. Rose v. Eaton, 
43 N.W. 972, 77 Mich. 247. 


17. U.S.—Brooks v. Raynolds, 59 F. 
OOS C.C A. Si0: 


Towa.—Robertson v. Schard, 119 N. 
ae 529, 142 Iowa 500, 134 Am.S.R. 


Ky.—Louisville Tobacco Warehouse 
Co. v. Thompson, 189 S.W. 245, 172 


Ky. 350; Davidson’s Ex’rs v. Kemper, 
if MIGYie-O> 
Mass.—lIasigi v. Shaw, 45 N.H. 627, 


167 Mass. 328. 


N.J.—Hardenburgh v. Blair, 30 N. 
J.Eq. 645. 


Ohio.—Brinker v. Speer, 8 Ohio Dec. 
(Reprint) 755, 9 Cine.L.Bul. 292. 


R.I.—Stone v. Westcott, 29 A. 838, 
18 R.I. 685. 


[a] Discretion in trustees.—A will 
devising property to trustees to use 
the income as they deem best for the 
benefit of testatrix’s husband and con- 
vey any of it to him in their discre- 
tion, the husband had no interest sub- 
ject to the claims of his creditors. 
Robertson v. Schard,.119 N.W. 529, 142 
Iowa 500, 184 Am.S.R. 430. 


18. Olney v. Balch, 28 N.E. 258, 154 
Mass. 318; Forbes v. Lothrop, 137 
Mass. 523; Little v. Bennett, 58 N.C. 
156. 

19. Ewing’s Heirs v. Handley’s 
Ex’rs, 4 Litt. (Ky.) 346, 14 Am.D. 140; 
Vaux v. Parke, 7 Watts & S. (Pa.) 
os 


[a] Interest cannot be reached be- 
fore appointment under power.— 
Vaux v. Parke, 7 Watts & S. (Pa.) 
19. 

20. Sparhawk v. Cloon, 125 Mass. 
263 (trust for support of a A subject 
to power of sale in trustee where A 
had an equitable fee); Melby v. Nel- 
son, 211 N.W. 465, 169 Minn. 273; 
Moore v. Herancourt, 10 Ohio Cir.Ct. 
420, 6 Ohio Cir.Dec. 826. 


21. Life estate generally see supra 
§ 2605. 
22. See statutory provisions. 
[a] “€he mischief which the stat- 
ute sought to end was that sometimes 


refined distinctions between an estate 
in fee and a particular estate, which 


WILLS 


An in- 


execution.2°® 


By stat- 


ed 28 


gave the holder practically all the 
benefits of ownership in fee, defeated 
just claims of creditors. The statute 
used apt language to effectuate this 
purpose completely.” In re Davies’ 
eat 151 N.H. 205, 206, 242 N.Y. 


[b] Intention of legislature.—‘'The 
clearly expressed intent of the Legis- 
lature was that in respect to the right 
of creditors the estate of the debtor 
was to be treated as a fee absolute, 
the debts of the holder of the particu- 
lar estate were to be satisfied out of 
the property, and future estates were 
to take effect only in case the proper- 
ty was not sold. The rights of credi- 
tors were made superior to any future 
estate limited on the debtor's particu- 
lar estate.”’ In re Davies’ Estate, 
151 N.E. 205, 206, 242 N.Y. 196. 


_[c] Sale of land authorized.—A 
life estate given by a will, with abso- 
lute power in the life tenant to dis- 
pose of the fee for his own benefit, is 
changed into an absolute fee, as re- 
spects the rights of creditors, by Real 
Prop. L. § 149, and they may compel 
the sale of property after his death, 
under Surrogate’s Ct. Act § 233, for 
payment of debts. In re Davies’ Es- 
tate, 151 N.E. 205, 242 N.Y. 196. 


[d] What creditors must show.— 
Creditors seeking the sale of realty, 
in which a deceased debtor had a life 
estate, for payment of debts, under 
Surrogate’s Ct. Act § 233, on the 
ground that the estate had been 
changed into an absolute fee under 
Real Prop. L. § 149, must show that 
decedent received absolute power of 
disposition within the meaning of the 
statute, and that a future estate lim- 
ited on his death is subiect to credi- 
tors’ rights to sell his property after 
his death. In re Davies’ Estate, 151 
N.BE. 205, 242 N.Y. 196. 


23. In re Davies, 151 N.E. 205, 242 
N.Y. 196; In re Davies’ Estate, 209 
N.Y.S. 296, 124 Misc. 54 [aff 212 N.Y.S. 
796, 215 App.Div. 750]. 


“The death of the debtor does not 
detract from the validity of the debt 
or from the strength of the claim of 
the creditor that the debt should be 
paid out of property which the debtor 
enjoyed and controlled, and which he 
could apply to payment of his debts. 
It should not add to the rights of the 
holder of the future estate which 
could be defeated by sale of the prop- 
erty to satisfy the debts.” In re Da- 
vies’ Estate, 151 N.E. 205, 206, 242 N. 
Wie LOGs 


{a] Thus where a will gave to a 
husband a life estate in real property, 
with a power of disposition, the prop- 
erty undisposed of at his death to go 


[§ 2610] g. Proceeds of Sale. 
makes a gift of the proceeds of the sale of real es- 
tate the interest of the beneficiary can usually be 
reached by his ereditors,?4 and where beneficiaries 
elect to take the land itself instead of the proceeds 
of-a sale thereof, the land may be reached.?° 
has been held that:the interest of a beneficiary in un- 
distributed proceeds is not subject to attachment or 


[§ 2611] h. Remainder. 
gift for life or for years with remainder over, the in- 
terest of the remainderman may be reached by his 
creditors,?7 particularly where the remainder is vest- 
A contingent remainder, however, may not be 
sold before it is reduced to possession for the benefit 
of the creditors of the remaindermen.?°® 


[§ 2612] i. Residuary Interest.?° 
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Where a_ will 


But it 


Where a will makes a 


The interest of 


to his son, the rights of a husband’s 
creditors to the undisposed-of real es- 
tate were not affected by their fail- 
ure to assert any of their rights in 
the property until after the husband’s 
death. In re Davies’ Estate, 209 N.Y. 
S. 296, 124 Mise. 541 [aff 212 N.Y.S. 
796, 215 App.Div. 750]. 


24. Ballenger v. Drook, 101 Ind. 
172; Wilkinson v. Severance, 45 N.W. 
724, 80 Iowa 436; Ricketson v. Mer- 
rill, 19 N.E. 11, 148 Mass. 76. 


25. Stuck v. Mackey, 4 Watts & S. 
(Pa.) 196. 


26. Harris v. Kittle, 45 S.B. 729, 
119 Ga. 29; McLeran v. McKethan, 
42 N.C. 70; Jones v. Caldwell, 97 Pa. 
42; Stuck v. Mackey, 4 Watts & S. 
(Pa.) 196; Morris v. Jameson, 2 Penr. 
& W. (Pa.) 399; Morrow v. Brenizer, 
2 Rawle (Pa.) 185. 


27. Ky.—Jacob v. Howard, 22 S.W. 
332) 15 Ky.L.. 133. 


iy ican ata v. Parks, 3 Md.Ch. 
65. 


Mass.—Cashman y. Bangs, 86 N.E. 
932, 200 Mass. 498; Putnam v. Story, 
132 Mass. 205; Whitney v. Whitney, 
14 Mass. 88. 


Mo.—Mourning vy. Missouri Coal, 
etc., Co., 12 S.W. 884, 99 Mo. 320. 


EL aia 9) Estate, 19 Pa.Dist. 


Interest of remainderman superior 
to right of creditors of first taker see 
infra § 2613 text and note 34. 


28. Hightower v. Hodges, 144 S.E. 
27, 166 Ga. 639; Cashman v. Bangs, 
86 N.E. 932, 200 Mass. 49. 


[a] Under statute.—Testatrix de- 
vised land to O, in trust, to hold and 
appropriate the net income to his own 
use for life, but on his death the land 
to become the property of testatrix’ 
sons and their survivor, in equal 
shares, etc. It was held that a son 
other than O took a vested interest 
in the property, which was subject to 
sale for his debts, under Rev. L. c 134 
§ 2, providing that, if any estate in 
expectancy is so granted to a person 
that, on his death before the happen- 
ing of the contingency, the estate de- 
scends to his heirs in fee, he may, He- 
fore the happening of the contingency, 
sell or devise the land subject to the 
contingency. Cashman y. Bangs, 86 
N.E. 932, 200 Mass. 498. 


29. Mears v. Lamona, 49 P. 251, 17 
Wash. 148. 


Postponing sale in such case see in- 
fra § 2621 text and note 81 


30. Residuary clause of will see 
supra §§ 1472-1487. 
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a residuary legatee or devisee may be reached by his 
ereditors.** 


[§ 2613] 3. Priorities??—a. Among Creditors 
Generally. The usual priorities between creditors 
obtain among creditors of beneficiaries.?? Where 
two ereditors contended for the distributive share of 
an insolvent remainderman, the estate being in proc- 
ess of administration, and one creditor took out let- 
ters of administration and sought to retain the 
amount due to the firm of which he was a member, 
said amount having been lquidated by a judgment 
in the courts of another state, and the other creditor 
sought to attach, by garnishment, the distributive 
share in the administrator’s hands, it was held that 
they were entitled to payment pro rata.°* In a case 
where a will gave a fund to a trustee in trust to pay 
the income to testator’s son, until a certain time, 
when, if living, he should receive the principal, but, 
if he should die before that time, leaving issue, the 
income should be paid to such issue until that time, 
when it was to be divided among them in equal parts, 
and if the son should leave a wife but no issue, a pro- 
vision was made by which she was to receive the bene- 
fit of a sum to be set apart for her, and the son was 


31. Merriam v. Wagener, 77 N.W. 
44, 74 Minn. 215 (after prior condi- 
tions of trust for another are per- 
formed); Ross v. Cowden, 7 Watts & 
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of the father’s executor, obtained an 
injunction order impounding the fund 
in the executor’s hands, an equitable 
lien for the wife was created 


> 


[§§ 2612-2616 


adjudged to pay alimony to his wife, who obtained a 
divorce from him, it was held that the intention of the 
will was to provide as well for the support of the 
son’s wife and family as for that of himself, and that 
a sufficient part of the income should be set apart for 
the payment of the judgment for alimony, although 
other judgments were on record against the son.*> 


[§ 2614] b. Lien Creditors.°® Where a creditor 
of a devisee or legatce has reduced his claim to that 
of a lien, his right to the fund or property involv- 
ed takes priority over any other claim or len subse- 
quently obtained.3? 


[§ 2615] c. Status of Testamentary Charges on 
Debtor’s Interest. The rights of creditors of a bene- 
ficiary are subordinate to charges laid upon the bene- 
ficiary or the property given him by the terms of the 
will.3® - 


[§ 2616] d. Status of Debts Due to Estate.%° 
The rights of the ereditors of a beneficiary extend 
to only the balance of the gift which may remain aft- 
er setting off the indebtedness, if any, of the benefi- 
ciary to the testator.*® 


119, 26 Wash. 117. 


W.Va.—Marshall v. 
641, 51 W.Va. 569. 


Hall, 42 S.E. 


to the 


S. (Pa.) 376. See also Reed’s Appeal, 
18 A. 877, 131 Pa. 333. 

32. Priority of dower right of wid- 
ow over claims of devisee’s creditors 
see Dower § 104. 


Priority of expenses of executor in 
proceeding by creditor see infra § 2625 
text and note 96. 


33. Miles & Co. v. Peabody, 64 Ga. 
729; Thompson v. Thompson, 5 N.Y.S. 
604, 52 Hun 456; Homer’s BHstate, 20 
Pa.Co. 458. 

{a] Prior assigument.—An assign- 
ment of a distributive share of a fund 
by the legatee, though not recorded, 
is valid against an attachment on a 
judgment subsequently obtained. 
Homer’s Estate, 20 Pa.Co. 458. 


34 Miles & Co. v. Peabody, 64 Ga. 
429. 

35. Thompson v. Thompson, 5 N.Y. 
S. 604, 52 Hun 456. 


36. Lien of creditor see infra § 
2618. 
37. Mabee v. Mabee, 96 A. 495, 85 


N.J.Eq. 353. 


[a] Reason for rule.—‘“‘The attach- 
ing creditor is not in the position of 
a purchaser for value without notice. 
He derives all his rights, if any he 


has obtained, through . . ._ [the 


legatee], and he stands exactly in 
. . . [the legatee’s] shoes. His po- 
sition is the same as if [the 


legatee] had by some voluntary act of 
his own attempted to create a lien 
on this fund in favor of the attach- 
ing creditor, or had made or attempt- 
ed to make an assignment of the fund, 
or some portion thereof. And if he 
had attempted any such step as that 
he could not . . drive the com- 
plainant from her position or obtain 
a lien superior to hers.” Mabee v. 
Mabee, 96 A. 495, 497, 85 N.J.Hq. 353. 


[b] Gis pendens and injunction.— 
Where a wife, in her suit to reach in 
payment of her husband’s debt his 
father’s legacy to him, not only creat- 
ed a lis pendens, but, before the hus- 
band’s creditor attached in the hands 


extent of the amount found due her 
by the decree which has priority over 
that of the attaching creditor. Mabee 
v. Mabee, 96 A. 495, 85 N.J.Hq. 353. 


Liens of creditors see infra § 2618. 


68. Wanner v. Snyder, 35 A. 604, 
177 Pa. 208, 1 Prob.Rep.Ann. 54; Mc- 
Donald’s Estate, 5 Pa.Co. 221; Cad- 
bury v. Duval, 5 Pa.L.J. 206; Cocke- 
Yille v. Dale’s Adm’r, 33 Gratt. (74 
Va.) 45. 


Charge of legacies see supra §§ 
2471-2556. 

.89. Devise or legacy to debtor see 
supra §§ 2152-2154. 


_Effect of debt due estate against de- 
vise or legacy see supra §§ 2152-2157. 


40. Jil.--Haberstich v. Elliott, 5% 
bea 557, 189 Ill. 70 [mod 91 Ill.App. 


Ind.—Koons v. Mellett, 23 N.E. 95, 
121 Ind. 585, 7 L.R.A. 231 and note. 


Iowa.—Bell v. Bell, 249 N.W. 137; 
Schultz v. Locke, 216 N.W. 617, 204 
Iowa 1127. 


La.—Fabacher v. Fabacher, 90 So. 
SEO TSO Weaaenot 


Md.—Smith v. Donnell, 9 Gill 84. 


pd > eee v. Smith, 13 N.J.Eq. 
164. 


N.Y.—Hamlin v. Smith, 76 N.Y.S. 
258, 72 App.Div. 601; Wehle v. Koch, 
19 N.Y.S. 189, 60 N.Y.Super. 429; War- 
ren v. Warren, 255 N.Y.S. 206, 148 
Misc. 48. 


W €.—Winchester-Simmons Co. of 
Philadelphia, Pa. v. Cutler, 151 S.B. 
622, 198 N.C. 331. 


-Pa.—Parr v. Bouzer, 
309; Heister’s Estate, 26 Pa.Co. 49; 
De Haven’s Hstate, 5 Dauph.Co. 233. 
See also Young’s Hst., 30 Pa.Dist. 182 
(assignee of distributive share takes 
subject to agreement by distributees 
that executor need not sue to collect 
because of reliance on legacy to pay 
debt to estate). 


Wash.—Boyer v. Robinson, 


16 Serg.&R. 


66 P. 


Eng.—Ballard v. Marsden, 14 Ch.D. 
374, 42 L.T.Rep.N.S. 763. 


[a] Thus (1) an insolvent legatee, 
who was coexecutor of the estate of 
testatrix bequeathing the legacy, 
could deduct from the legacy and pay 
the amount due the estate of the tes- 
tatrix by him, thus excluding his 
judgment creditor from such amount, 
since it is right and the duty of the 
personal representative to retain from 
the share of each legatee whatever 
amount may be due the estate by such 
legatee, either as a debtor to the es- 
tate or by reason of matters growing 
out of the settlement. Winchester- 
Simmons Co. of Philadelphia, Pa. v. 
Cutler, 150 SH. 622, 198 NeCeissdiemGe) 
Where a son owed his father fifteen 
thousand dollars, and the father’s will 
provided that such sum be deducted 
from the son’s share in the succession 
of his father and mother, and on death 
of the father the share going to such 
son was only four thousand nine hun- 
dred forty one dollars and ninety seven 
cents, such son was not entitled to 
anything by any method of calcula- 
tion, and his creditors were not enti- 
tled to anything by reason of error of 
the notary public in crediting one half 
of the son’s share of the estate to the 
widow, and crediting the other half 
to the remaining heirs, instead of add- 
ing the sum to the assets of the estate 
before making the division; the re- 
sults being the same. -Fabacher y. 
Fabacher, 90.So. 519, 150 La. 79. (3) 
The executor’s right to offset a debt of 
the estate against an insolvent dev- 
isee’s share in the realty of the estate 
is superior to a bank’s judgment lien 
against the devisee, obtained after 
testator’s death. Schultz v. Locke, 216 
N.W. 617, 204 lowa 1127. 


{b] Right'and duty of executor to 
deduct.—(1) “The right and duty of 
an executor to deduct from a legacy 
the amount of any indebtedness of 
the legatee to the estate of his tes- 
tator is well settled, and is in full ac- 
cord with elementary principles of 
justice.” Nicholson v. Serrill, 131 S. 
E. 3877, 379, 191 N.G. 96 [quot Winches- 
ter-Simmons Co. of Philadelphia, Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2617-2619] 


{[$ 2617] e. Status of Advancements. Where the 
gift to a beneficiary is subject to reduction because 
of advancements made to him by the testator4! the 
rights of creditors of the beneficiary extend to only 
what remains after such deduction.*? 


[§ 2618] 4. Lien of Creditors.4? Like judgment 
creditors generally,4* upon compliance with any ap- 
plicable statutory provisions,*® the judgment credi- 
tors of a devisee under a will have a lien on the real- 
ty or interest therein willed to him,** whether such 
interest in such realty be a legal*? or equitable*® one. 
The lien, however, is subject to all valid claims and 
charges against the estate,4® and homestead rights 
in the realty involved.®® Furthermore such a len 
is subject to being divested upon exercise of a power 
given to the executor to sell the realty involved.*4 
Where a sale of land is directed by a will, expressly 
or by implication, at a specified time in the future, 
testator’s legatees have no interest in the land subject 
to execution between the time of testator’s death 
and the actual sale which is subject to the lien of a 
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judgment ereditor.52 Judgment creditors of a bene- 
ficiary as such, however, have no specifie claim or 
len against a fund due to the latter under a will®® 
although it may be established in the usual manner?* 
as by a levy®® or receivership proceeding.®® Lands 
devised may be sold under execution on a judgment 
obtained against the devisee as heir at law of the 
testator ;°* but judgment ereditors of a devisee ac- 
quire no lien on the real estate of the testator until 
the levy of an execution,®® and even then, prior to a 
sale and conveyance, they acquire only a Jien and not 
title.°® A ereditor, in suit to reach a legacy of his 
debtor who creates a lien and obtains an injunction 
order impounding the fund in the executor’s hands, 
has an equitable lien to the extent of his claim in 
such fund.®° 


[§ 2619] 5. Remedies*:—a. Nature and Form. 
Generally the proceeding by which a ereditor of a 
devisee or legatee reaches the interest of such devisee 
or legatee in the estate of the testator is by a bill in 
equity®? as in the nature of a ecreditor’s bill.®? 


v. Cutler, 151 S.E. 622, 625, 198 N.C. 
331]. (2) “The general rule is to the 
effect that it is the right and duty of 
a personal representative to retain 
from the share of each legatee what- 
ever amount may be due said estate 
by said legatee either as debtor to the 
estate or by reason of matters grow- 
ing out of the settlement.’’ Winches- 
ter-Simmons Co. of Philadelphia, Pa. 
v. Cutler, supra. 


[ec] Lien of estate (1) on land de- 
vised representing equitable offset of 
devisee’s indebtedness, under unre- 
corded compromise agreement, is su- 
perior to claims of creditors of dev- 
isee subsequently acquiring judg- 
ments. Warren v. Warren, 255 N.Y.S. 
206, 143 Mise. 43. (2) Evidence sup- 
ported finding that devisee owed es- 
tate money and was insolvent, author- 
izing judgment awarding executors 
lien on land devised for debt to estate 
superior to lien of mortgage executed 
by devisee after testator’s death. Bell 
v. Bell, (Iowa) 249 N.W. 137. 


{d] In Porto Rico private creditors 
of heir may seek rescission of parti- 
tion of estate before debts of estate 
have been paid, where inheritance has 
not been accepted under inventory. 
Echevarria v. Alers, 8 Porto Rico 81. 


41. Advancements: generally see 
supra §§ 2233-2253. 
Spaan v. Anderson, 88 N.W. 


42. 
200, 115 Iowa 121; Maloney v. Jones, 
(Tenn.Ch.A.) 59 S.W. 700. 


43. Judgment against cestui que 
trust as lien on his interest see Judg- 
ments § 912. 


Interests of devisees and legatees 
as subject of attachment see Attach- 
ment § 374. 


Waiver of lien see supra § 2602 text 
and notes 85, 86. 

44. Thien of judgment creditors 
generally see Judgments §§ 870-975. 

45. See statutory provisions. 


46. Shedenhelm v. Cafferty, 156 N. 
W. 340, 174 Iowa 195; New York Cen- 
tral R. Co. v. First Nat. Bank, 133 N. 
B. 908, 232 N.Y. 330; Wadford v. Da- 
vis, 135 S.B. 353, 192 N.C. 484. 


47. Shedenhelm vy. Cafferty, 156 N. 
W. 340, 174 Iowa 195. 


48. Shedenhelm v. Cafferty, supra. 


49. Warren v. Warren, 255 N.Y.S. 
206, 143 Misc. 43; Wadford v. Davis, 


[69 C. J.—79] 


135) SH.7°3535 £92 N;Co 484. 
50. Wadford v. Davis, supra. 


51. New York Central R. Co. v. 
a aN Bank, 133 N.E. 908, 232 N. 


[a] Thus though judgments recov- 
ered against a testator’s two sons, to 
each of whom and his widow he de- 
vised an undivided one-third vested 
interest in his real estate, became a 
lien on their undivided two-thirds, 
their interest was divested, and lien 
of the judgment extinguished, by sale 
of the real estate by the executors, 
with consent of the sons and widow, 
as authorized by will. New York 
Cent. R. Co. v. First Nat. Bank, 133 
N.E. 908, 2382 N.Y. 330. 


52. Greenman v. McVey, 147 N.W. 
812, 126 Minn. 21, Ann.Cas.1915D 430. 


[a] Reason for rule.—An equitable 
conversion takes place at the time of 
the death of the testator in such a 
case as to render the interest of the 
beneficiary personalty with no inter- 
est in the realty itself. Greenman v. 
McVey, 147 N.W. 812, 126 Minn. 21, 
Ann.Cas.1915D 430. 


Equitable conversion by will see 
Conversion §§ 25-49. 


53. In re Kaufman’s Estate, 
N.Y.S. 890, 149 Misc. 890. 

54. In re Kaufman’s Estate, supra. 

55. In re Kaufman’s Estate, supra. 


56. In re Kaufman’s Estate, supra 
(extension of receivership in supple- 
mentary proceeding). 


57. Reardon v. Searcy’s Heirs, 1 
Tithe Keys) Oss 


266 


58. Thompson’s Ex’rs v. Stiltz, 96 
S.W. 884, 29 Ky.L. 1075. 
59. Thompson’s Ex’rs v. Stiltz, su- 


pra (holding that the holder of an un- 
recorded equitable assignment of a 
devisee’s share in realty is preferred 
to an antecedenf creditor of the as- 
signee if the creditor has notice of the 
assignment before his lien by execu- 
tion is perfected by a sale and pur- 
chase by him). 


60. Mahee v. Mabee, 96 A. 495, 85 
N.J.Eq. 353. 


Priority lien see supra § 2614 text 
and note 37. 


61. Attachment of interest of dev- 


isee or legatee see Attachment §§ 8, 
374. 


Interest of devisee or legatee pass- 
ing to trustee in bankruptcy see 
Bankruptcy § 197. 


Execution against interest of dev- 
isee or legatee see Executions § 112. 


Garnishment of interest of devisee 
ox eget’ see Garnishment §§ 223- 
225. 


Right of creditor of devisee or lega- 
tee to compel accounting by executor 
see Executors and Administrators § 
2305 text and notes 2-5. 


Remedies of creditors of heirs and 
distributees see Descent and Distribu- 
tion § 338. 


62. Colclough v. Palmetto Nat. 
Bank, 85 S.E. 107, 143 Ga. 336; Pierce 
v. Pierce, 122 S.W. 1147, 139 Mo.App. 
416; Jones v. Stearns, 122 A. 116, 97 
Vt. 37, 31 A.L.R. 653; Penn v. Guggen- 
heimer, 76 Va. 839. 


[a] Thus a proceeding to establish 
a charge against the estate of a de- 
ceased husband, leaving a will where- 
by he gave to his wife the use of his 
estate for life, with gift over after 
her death and the payment of her 
debts, for a debt of the wife is by bill 
in equity. Pierce v. Pierce, 122 S.W. 
1147, 189 Mo.App. 416. 


63. Ricketson v. Merrill, 19 N.E. 
11. 148 Mass. 76; Pierce v. Pierce, 122 
S.W. 1147, 139 Mo.App. 416; Bradner 
v. Holland, 38 Hun (N.Y.) 288; Fisher 
v. Hubbell, 7 Lans. (N.Y.) 481, 65 
Barb. 74; Smith v. Gage, 41 Barb. 
(N.Y.) 60; Gorman v. Stillman, 52 A. 
1088, 24 R.I. 264; Ginn v. Brown, 14 
Rulpozas 


fa] Tliustrations.—(1) A bill has 
been sustained where a testator had 
directed his lands to be sold by his 
executors and the proceeds to be dis- 
tributed among certain  legatees. 
Ricketson v. Merrill, 19 N.E. 11, 148 
Mass. 76. (2) lLegatees have been 
permitted to bring a suit to enforce 
payment of their legacies out of 
moneys due their testator from the 
estate of another. Fisher v. Hubbell, 
7 Lans.CN.Y.) 48i,,65 Barb. a4: 


Creditors’ suits generally see Credi- 
tors’. Suits: 15 Cas: ip) 1376: 


Timo to bring creditor’s bill see in- 
fra § 2621 text and note 85. 
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Where the will of the testator charges his estate with 
the debts of one of the devisees, a proceeding by a 
ereditor of such devisee to charge the estate there- 
with is in the nature of a proceeding in rem.°* By 
statute in some jurisdictions,®°®> provision is made 
for intervention in administration proceedings by a 
creditor of a beneficiary to compel application of a 
legacy or devise to his debt.°® To avail himself of 
the remedy provided by the statute the creditor must 
bring himself within its terms.®? 


Judgment creditor of a beneficiary under a will 
must take the same steps as any judgment creditor in 
collecting a judgment,®® statutory provisions provid- 
ing means for collecting debts of the testator®® not 
being applicable.7° 


[§ 2620] b. Jurisdiction and Venue. It has been 
held that a court of equity has no jurisdiction to com- 
pel an executor to pay a legacy to the legatee’s judg- 
ment creditor in satisfaction of the judgment.’1_ The 
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Beets a: 
[§§ 2619-2621 


right of a creditor of a devisee or legatee to reach the 
share or interest of such devisee or legatee in the es- 
tate of the testator is not enforceable in the probate, 
surrogate’s, or other court in which the administra- 
tion is being had, as ordinarily such court is without 
jurisdiction to determine and enforee this right." 
However, where all parties appear and submit to the 
jurisdiction of such a court, its decree unappealed 
from is final and conclusive.7* An order of a court 
of equity restraining executors from turning over 
to a beneficiary funds belonging to him under a will, 
and ordering such executors to pay such funds to a 
ereditor of the beneficiary is not an encroachment 
on the jurisdiction of the probate court in which the 
decedent’s estate is being administered." 


[§ 2621] c. When Rights Enforceable; Limita- 
tions. The remedy of a creditor of a devisee or lega- 
tee is not available before the will under which the 
devise or legacy is to pass has been admitted to pro- 
bate,7®> and where the condition of the estate is such 


64. Pierce v. Pierce, 122 S.W. 1147, 
139 Mo.App. 416. 


[a] Reason for rule. — The pro- 
ceeding is not to charge the defend- 
ants (all devisees) personally, or even 
their respective estates, rather it is 
a proceeding to charge the estate be- 
ing administered itself. Pierce v. 
Pierce, 122 S.W. 1147, 129 Mo.App. 
416. 


65. See statutory provisions. 


[a] Liberal construction—As a 
remedial statute, it should be liberally 
construed to carry out its purpose. 
In re Wakefield’s Estate, 196 N.W. 
541, 182 Wis. 208. 


66. In re Wakefield’s Estate, 
pra. 


Jurisdiction of probate courts see 
infra § 2620 text and note 71. 


67. In re Wakefield’s Estate, 196 N. 
W. 541, 182 Wis. 208. 


fa] Court of administration.—St. 
(1921) § 3940b, providing that when a 
legacy or distributive share of an es- 
tate being administered in the courts 
shall thereafter become due and pay- 
able to an absconding or nonresident 
debtor, his creditor may intervene in 
the proceeding to compel application 
thereof to the debt, being a remedial 
statute, and therefore to be liberally 
construed to carry out its purpose, it 
will be held that the estate is being 
administered in the county court, 
within the statute, though the execu- 
tor has been discharged and all that 
remains is the administration of a 
trust created by the will, relative to 
intervention by a creditor of the 
cestui que trust. In re Wakefield’s 
Estate, 196 N.W. 541, 182 Wis. 208. 


68. In re Kaufman’s Estate, 266 
N.Y.S. 890, 149 Misc. 287. 


Enforcement of judgments 
Judgments §§ 1139-1153. 


Attachments see Attachment 6 C.J. 
p 1 et seq. 


Execution see Executions 23 C.J. 
p 281 et seq. 


Garnishment see Garnishment 28 
Cre pd etrseq. 


69. Debts of testator see supra §§ 
2557-2598. 


Enforcement of claims see Hxecu- 
tors and Administrators §§ 875-1265. 


70. In re Kaufman’s Estate, 266 


su- 


see 


N.Y.S. 890, 149 Misc. 287. 


71. Donovan y. Finn, 1 Hopk. (N. 
eS) OI. a ee Age i bons 


Bill in equity as remedy of credi- 
tor see supra § 2619. 


72. Cal.—In re Nerac’s Estate, 35 
Cal. 392, 95 Am.D. 111. 


N.Y.—Matter of Arkenburgh, 56 N. 
Y.S. 523, 38 App.Div. 4738. 


ae Mme lett Estate, 9 Phila. 
6. 


Philippine.—Ortiga v. 
Philippine 345. 


Tex.—State Nat. Bank v. Trevino, 
(Civ.App.) 215 S.W. 989. 


[a] A surregate is without jurisdic- 
tion to determine a contest between 
an assignee of a legatee’s distributive 
share and an attaching creditor of the 
legatee. Matter of Arkenburgh, 56 N. 
Y.S. 523, 38 App.Div. 473. 


[b] Orphans’ court cannot take 
notice of attachment of legacy. 
Campbell’s Estate, 9 Phila. (Pa.) 346. 


[c] Beneficiary in prison and judg- 
ment in debt.—The rule is applicable 
even though the debt is in judgment 
and the beneficiary is in the state 
prison under a conviction of felony. 
In re Nerac’s Estate, 35 Cal. 392, 95 
Nae Be lal, 


{d] Right to complain of decree.— 
The judgment in probate proceedings 
having required the payment in Texas 
of the share of a legatée, his creditors 
claiming to have an interest in his 
share are not in a position to com- 
plain of the judgment in so far as it 
provides for a transfer to Mexico of 
the administration in other respects. 
State Nat. Bank v. Trevino, (Tex.Civ. 
App.) 215 S.W. 989. 


[e] Creditors of legatees or devi- 
sees cannot intervene in the Philip- 
pines in proceedings in connection 
with estate or settlement of succes- 
A Ortiga v. Enage, 18 Philippine 
v . 


Intervention in administration pro- 
peed nae see supra § 2619 text and 
note 66. 


73. Handy’s Wstate, 9 Pa.Dist. 475, 
24 Pa.Co. 222. See also Lex’s Appeal, 
97 Pa. 289 (decree binding on executor 
even though creditor of legatee failed 
to present claim in orphans’ court). 


74, Craig v. Barton, 158 N.W. 15, 
192 Mich. 106. 


Enage, 18 


[a] Reason for rule.—‘‘We cannot 
see any merit in the contention of the 
relators that the order made is an 
encroachment on the jurisdiction of 
the probate court. The order made 
does not interfere with any of the du- 
ties which the executors owe the es- 
tate or the probate court, nor does it 
interfere with any step which might 
be taken by the probate court in the 
administration of the estate of which 
the relators are executors. They are 
simply restrained from turning over 
whatever share . . [the benefi- 
clary] might have in the estate until 
the further order of the court.’ 
Craig v. Wayne Circuit Judge, 158 N. 
W. 15, 192 Mich. 106. 


[b] Decree for support of wife.— 
Order of circuit court restraining ex- — 
ecutors from turning over to husband 
property belonging to him in their 
hands as executors of his mother, and 
ordering him to pay his divorced wife 
amount due her by decree for support 
of children, was not encroachment on 
jurisdiction of probate court. Craig 
Tigh ht 158 N.W. 15, 192 Mich. 


75. Colclough v. Palmetto Nat. 
Bank, 85 S.B. 107, 108, 143 Ga. 336. 


“Tf the will is probated, the debtor 
will be entitled to receive his devise; 
but, if the caveators prevail, the es- 
tater uv. will be distributed 
among her heirs at law. Although 
nominated as executor, the debtor is 
without power to assent to any de- 
vise to himself until the will is ad- 
mitted to probate. The theory of sub- 
jecting the interest of a legatee to the 
judgment of his creditor is based on 
the right of the legatee to demand his 
legacy of the executor. Manifestly a 
legatee has no such right pending the 
proceeding to probate the will. Sup- 
pose this judgment be allowed to 
stand, and the will be refused probate; 
we would have the anomalous situa- 
tion of a court of equity taking pos- 
session of property belonging to the 
legal heirs . ..°., (to subject itsto 
a_ life interest in another person, 
which has been judicially determined 
never to have existed.” Colclough v. 
Palmetto Nat. Bank, supra. 


[a] Contest of will.—Where a tes- 
tator devises a life estate in certain 
land to one who is also nominated the 
executor, and such person offers the 
will for probate, and a caveat is filed 
by the heirs of the decedent, pending 
the determination in the court of or- 


For later cases, developments and changes in the law see Annotations, same title and section number. 


— 
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that the devisee or legatee may demand that his de- 
vise or legacy be turned over to him.7® Ordinarily 
this right of the creditors of the beneficiary does not 
acerue until a settlement of the estate,77 and aecord- 
ingly legacies in the hands of an executor pending 
the settlement of the estate, whether general, demon- 
strative, or specific, are not subject to levy and sale 
under an execution against the legatee;7® and the 
levy of an attachment against a beneficiary upon 
lands in the hands of the executor is void.?? On an 
amicable agreement among the beneficiaries the credi- 
tors must proceed only against the share thus award- 
ed the debtor.8° Where, by the terms of a will, the 
debtor’s interest as beneficiary is not to take effect 
and cannot be reduced to possession until a specified 
future time, a sale of that interest should not be 
made before that time, if an immediate sale would 
cause an inequitable sacrifice of the debtor’s prop- 
erty.** The statute of limitations applicable in eas- 
es of claims against the estate for debts of the testa- 
tor,** is inappheable in a proceeding to establish a 
charge against the estate of a deceased husband leay- 
ing a will giving to his wife the use of his property 
for life, with gift over after her death on the pay- 
ment of her debts, for a debt of the wife.8? Where 
a will provides that if any of his legatees “shall 
owe” money to any of the others at the time of dis- 
tribution, such debt should be deducted from the 
debtor’s share and paid, the direction will be given 
effect even though the debt as between the parties 
thereto has been cut off by limitations.** In the ab- 
sence of fraud on the part of the executors who have 
honestly and openly received the estate, a creditor’s 
bill will not lie to reach the distributive shares of 
judgment debtors as legatees under the will before an 
order of distribution is made.®* 


[§ 2622] d. Parties.8® A creditor cannot by an 


ecutor. 
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action in equity acquire a lien on his debtor’s interest 
as a general legatee in the estate of a decedent, un- 
less the personal representative is made a party de- 
fendant.67 Where a judgment has been obtained 
against several persons, all of whom are legatees un- 
der the will, it is proper to join all of them in a ered- 
itor’s bill to reach the legacies, notwithstanding the 
property sought to be reached is given to the judg- 
ment debtors in severalty.8§ In a suit to charge the 
estate of a deceased husband, leaving a will whereby 
he gave his wife the use of his estate for life, with 
gifts over after her death, on the payment of her 
debts, for a debt of the wife, the executors and dev- 
isees are necessary parties, as the devisees are en- 
titled to the remainder, and the executors are, by the 
will, authorized to convey the property.®® 


[§ 2623] e. Pleading.°® In order to sustain an 
action by a creditor of a devisee against the executor, 
which would under the will belong to the devisee, the 
petition should affirmatively establish a privity by 
showing some such lien, charge, or claim on the fund 
in favor of the creditor as would justify the court in 
awarding the property to him rather than to the dey- 
isee.®t A bill in equity alleging that an executor has 
in his hands a sum of money belonging to complain- 
ant’s share as legatee, and seeking to subject the fund 
to the debt, is not demurrable on the ground that it 
does not show that after payment of debts, ete., there 
will be any assets applicable to the legacy.°?. On the 
other hand it has been held that a bill in equity not 
stating that the estate is settled, nor that the prop- 
erty or money is not necessary to pay off debts and 
expenses of administration, nor that the legatee 
would be entitled, before final settlement, to the leg- 
acy, without tendering a refunding bond, cannot be 
maintained. 


139 Mo.App. 416. 


dinary of the issue of devisavit vel 
non, judgment creditors of the devi- 
sees of the life estate have no right to 
have the land impounded in the hands 
of a receiver for the purpose of col- 
lecting the rents to be applied to the 
life tenant’s debt in the event the will 
is probated, even though such debtor 
be insolvent. Colclough v. Palmetto 
Nat. Bank, 85 S.H. 107, 143 Ga. 336 
(Civ. Code [1910] § 3883). 

76. Colclough v. Palmetto 
Bank, supra. 

77, Cal.—Sparks v. De la Guerra, 
14 Cal. 108. 


Ind.—Stout v. La Follette, 64 Ind. 
365. 


La.—Thornhill v. 
Rob. 201. 


Me.—Bowman v. Pinkham, 
295. 


Ohio.—Brinker v. Speer, 8 Ohio Dec. 
(Reprint) 755, 9 Cine. L.Bul. 292. 


Pa.—Alexander v. McMurry, 8 
Watts 504; Buckius’ Estate, 4 Pa. 
Dist. 775, 17 Pa.Co. 270. See Baker’s 
Estate, 19 Pa.Dist. 134. 


Philippine.—Ortiga v. 
Philippine 345. 

[a] The mere existence of a power 
of distribution gives the creditors no 
rights until its exercise. Bowman vy. 
Pinkham, 71 Me. 295. 


[b] A legacy payable in the dis- 
cretion of the executor either to the 
debtor or his family is not subject 
to debts while in the hands of the ex- 


Nat. 


Christmas, 11 


Wi", Me. 


Bnage, 18 


Brinker v. Speer, 8 Ohio Dec. 
(Reprint) 755, 9 Cine.L.Bul. 292. 


78. Stout v. La Follette, 64 Ind. 
365. ; 

79. Harris v. Kittle, 45 S.H. 729, 
119 Ga. 29. See also Ricketson v. Mer- 
rill, 19 N.E. 11, 148 Mass. 76. 


80. Brashear v. Williams, 10 Ala. 
630 (after amicable agreement for 
holding in common); Hatcher v. 
Cade, 55 Ga. 359; St. Charles St. R. 
Co. v. Fairex, 19 So. 740, 48 La.Ann. 
743; Hess’ Estate, 27 Pa.Super. 498. 


81. Mears vy. 49, BP. 251, 
17 Wash. 148. 


[a] Suit in nature of creditors’ 
pill.— (1) By a suit in the nature of a 
ereditors’ bill, plaintiff sought to sub- 
ject defendant’s interest in his moth- 
er’s estate to the payment of a judg- 
ment rendered in December, 1895. 
The mother’s will provided that de- 
fendant should take nothing thereun- 
der until his sister became of age, in 
August, 1899. Defendant was one of 
the executors of the estate, and had 
no other proverty of his own. It was 
held that his interest in the estate 
should not be sold until the sister 
became of age, since an immediate 
sale would cause an inequitable sacri- 
fice of his property. Mears v. La- 
mona, 49 P. 251, 17 Wash. 148. (2) 
Creditors’ suits generaily, see Credi- 
tors’ Suits 15 C.J. p 1876 et seq. 


82. See Executors and Administra- 
tors §§ 958-969 in 68 C.J. 


83. Pierce v. Pierce, 122 S.W. 1147, 


Lamona, 


[a] Reason. for rule.—‘“We cannot 
conceive how the statute has any ap- 
plication, as the debt was not his own, 
but one that his will provided should 
be a charge against his estate, if con- 
tracted by his wife during her life, 
however long or short it might be.” 
Pierce v. Pierce, 122 S.W. 1147, 1148, 
139 Mo.App. 416. 


8&4. Falk’s Estate, 15 Pa.Dist. 289. 

Provisions of will protecting devise 
ee ee from creditors see supra § 

85. First Nat. Bank of Lincoln v. 


Starkey, 190 Ill. App. 532 [aff 108 N.E. 
6955268 Tee 2K: 


Creditors’ bill as remedy see supra 
§ 2619. 

8&6. Generally see Parties 47 C.J. p 
1 et seq. 


87. Hays’ Adm’r v. Sallee, 10 Ky.L. 
1022; Pierce v. Pierce, 122 S.w. 1147, 
139 Mo.App. 416. 


88. Bradner vy. 
(N.Y.) 288. 


89. Pierce v. Pierce, 122 S.W. 1147, 
139 Mo.App. 416. 

90. Generally see Pleading 49 C.J. 
p 1 et seq. 


91. Davis v. Davis, 21 S.E. 1002, 
96 Ga. 136. 


92. Gorman y. Stillman, 52 A. 1088, 
24 R.I. 264. 


93. Sparks v. De La Guerra, 14 
Cal. 108. 


Holland, 33 Hun 
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Defenses. Where a judgment creditor of a legatee 
seeks by way of a ereditor’s bill to reach funds in 
the hands of an executor, the fact that the judgement 
against the legatee was founded upon a promissory 
note upon which the testator was contingently liable 
as an accommodation indorser, and that in his will he 
had directed that all debts or claims against the dey- 
isee should be cancelled, is no defense to the action.®4 


[§ 2624] f. Proof of Claim or Debt. A judgment 
of the probate court allowing a claim against the es- 
tate of a deceased widow is res judicata to the ex- 
tent of the establishment of the debt in proceedings 
to charge the debt against the estate of the deceased 
husband, leaving a will giving his wife the use of 
his estate for life, with gift over after her death on 
the payment of her debts.95 


[§ 2625] g. Costs. The expenses or counsel fees 
of the executor in a proceeding by a creditor of a 
beneficiary to reach his interest may be charged by 
the executor to the share of the beneficiary 1 in pref- 
erence to the claim of the creditor.°® 


-[§ 2626] h. Judgment or Decree.°7 Where the 
object of a bill is to reach moneys due or to become 
due to a Jegatee on distribution of the estate, a de- 
cree providing that the executors should account to 
the plaintiff for such sums of money as “may now, or 
hereafter, be held by them . . . and for which 
they would be hable to account” to the legatee, is 
proper.®8 Jn an action by judgment creditors of a 
legatee to charge the legacy on land, for the purpose 
of subjecting it to plaintiff’s judgment, the court 
cannot render a judgment directing a sale of the 
real estate left by the testator and then attempt to 
adjust the claim of the several parties to the fund, 
although it may decree that plaintiff’s judgement be 
made a lien on the land and direct a sale of the leg- 
atee’s undivided interest.9® A legatee against whom 
judgement creditors were pursuing their remedy has 
been allowed to receive for maintenance a part of 
the funds in the hands of the executors, without the 
consent of ereditors, it appearing that the share to 
which the debtor was entitled under the will of tes- 
tator, his father, would be more than sufficient to sat- 
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isfy all his creditors.1 A decree directing the sale of 
a devisee’s interest in the testator’s realty to pay the 
devisee’s debts, made without first ascertaining the 
amount of such interest, is premature and errone- 
ous.2 Where the court has in its custody and posses- 
sion a fund belonging to a legatee for distribution, if 
it is satisfied that all the necessary parties are be- 
fore it, the court may make such distribution among 
those whom it finds entitled to the fund, or portions 
of it,? the manner in which the parties are before the 
court being immaterial.4 A court of equity will not 
decree the sale of certain chattels on behalf of a 
creditor of one of several legatees, which by the terms 
of the will is to be sold on the happening of a certain 
event and the proceeds distributed among the several 
legatees, until the event stated occurs.® 


[§ 2627] i. Retaining Bill. Where on a bill filed 
to subject the interest of a judgment debtor as lega- 
tee under a will it appeared that he was largely in- 
debted to the testator’s estate and that the estate was 
possibly insolvent, it was held that the bill should 
nevertheless be retained until final settlement of the 
estate, to the end that if it should appear on final set- 
tlement that there was anything due the legatee the 
creditor might have the same applied to the payment 
of his judgment.* Where by the terms. of a will the 
property of the estate was to be sold upon the hap- 
pening of a certain event and the proceeds thereof 
then distributed among the several beneficiaries, a 
court of equity may retain the bill of a ereditor of 
one of the beneficiaries to reach his interest until the 
happening of the event stated.7 Where a devisee has 
mere future right to possession with no present bene- 
ficial interest, the court may protect both debtor and 
creditor by postponing a sale until the estate is re- 
duced to possession.® 


[§ 2628] R. Apportionment of Income or Annual 
or Other Stated Payments°—1. At Common Law. 
Subject to the exceptions hereinafter stated,?° the 
general rule of the common law followed in chancery 
is that sums of money payable periodically are not 
apportionable during the intervening periods.1! Ac- 
cordingly annuities,12 dividends on shares in corpo- 
rations or joint stock companies,!® or rents!* are not 


94. Ginn v. Hathaway, 16 Ohio Cir. 
CiaNisy Dos. 


95. Pierce v. Pierce, 122 S.W. 1147, 
130 Mo.App. 416. : 


Res judicata generally see Judg- 
ments §§ 1154-1525. 


96. Ricketson y. Merrill, 
11, 148 Mass. 76. 


Priorities see supra §§ 2613-2617. 


97. Generally see Judgments 33 C. 
J. p 1042 et seq. 


19 N.E. 


98. Ricketson v. Merrill, 19 N.E. 
11, 148 Mass. 76. 

99. Hiscock v. Fulton, 17 N.Y.S. 
408, 63 Hun 624. 

Teeraieny. Hone, 2) awe iGNe ye) 


376. 


2. Sylvanus v. Pruett, 9 P.(2d) 142, 
36 N.M. 112. 


3. Mabee v. Mabee, 
N.J.Bq. 3538. 


4 Mabee v. Mabee, supra. 


96 A. 495, 85 


[a] Thus in a suit by a wife to 
reach, in payment of her husband’s 
debt, his father’s legacy to him, the 


court could distribute such legacy, 
paid into court pursuant to its order, 
to the wife, although a creditor of the 
husband, who attached the legaty in 
the executor’s hands after filing of 
the bill and appearance by the defend- 
ant husband, was not a party, but 
came in responding to the petition for 
distribution. Mabee vy. Mabee, 96 A. 
495, 85 N.J.Eq. 353. 


5. Jarboe v. Spaulding, 
(Ky.) 524. 

6 Morgan vy. Kingman, 
1089, 128 Mich. 197. 

7 Jarboe v. Spaulding, 
(Ky.) 524. 

8. Mears v. Lamona, 49 P. 251, 17 
Wash. 148. 

9. Apportionment of annuities gen- 
erally see Annuities §§ 36-38. 


Apportionment as between life-ten- 
any eae remainderman see Hstates §§ 
—85, 246. 


10. See infra § 2629. 


6 B.Mon. 
81 N.W. 


6 B.Mon. 


11. Dexter v. Phillips, 121 Mass. 
178, 23 Am.R. 261. 
12. Stewart v. Swaim, 13 Phila. 


@Ba.) 185. 


[a] Thus in the absence of a stat- 
ute providing for apportionment of 
annuities it has been held that an 
annuity is not payable if the an- 
nuitant dies before the first payment 
is due. Stewart v. Swaim, 13 Phila. 
(a, £85; 


13. Dexter v. Phillips, 121 Mass. 


178, 23 Am.R. 261; Grangle v. Bassett, 
98 Mass. 462; In re Foote, 22 Pick. 
(Mass.) 299. And see McKeen’s Ap- 


peal, 42 Pa. 479. 


[a] Thus where the beneficiary 
has the use for life of corporate stock, 
her executor is not entitled to any 
part of a dividend declared after her 


et In re Foote, 22 Pick. (Mass.) 
99% 
[b] A reason assigned for the rule 


is the uncertainty whether the divi- 
dend will be declared on a particular 
day and the impracticability of ascer- 
taining how much of it has been 


earned at any earlier time. Dexter v. 
Lease 121 Massy 278, 223.) Aca 


14, Sohier v. Eldredge, 103 Mass. 
345; Archambault’s Hstate, 19 Pa. 


eae ae a ee ee era Sees a A eo eR ae 
Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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apportionable. 


tionable.1é 


to receive anything.1? 


ments?!® such as income.?° 
[§ 2629] 2. Exceptions. 


tions.?2 
lieu of dower.?2 


Dist. 672. 


{a] ‘Thus if the land is devised in 
trust to pay income from the rents 
to a person for life and the testator 
dies between two pay-days, the rent 
falling due on the pay-day next after 
the testator’s death is not apportion- 
able between the income and capital 
of the fund but goes to the life-ten- 
ant. Sohier v. Eldredge, 103 Mass. 345. 


15. Farnam vy. Farnam, 77 A. 70, 
83 Conn. 369. 


_fa] Thus where the annuity con- 
tinues to be payable to other parties 
after the death of a beneficiary, the 
right to receive any payment, and the 
whole of it, accruing after such death, 
inures to those who in the estab- 
lished course of succession become en- 
titled to payments made as of that 
date. Farnam v. Farnam, 77 A. 170, 
83 Conn. 369. 


16. Dexter v. Phillips, 121 Mass. 
178, 23 Am.R. 261. 

17. Snyder v. Heffner, 169 N.E. 460, 
33 Ohio App. 379. 

18. Moore v. Downey, 91 A. 116, 83 


N.J.Eq. 428; Bayard’s Estate, 21 Pa. 
Con) 49)" 7 Pa.Dist: ~279. 


19. Bayard’s Estate, supra. 


20. Moore v. Downey, 91 A. 116, 
83 N.J.Eq. 428. See infra § 2629 text 
and notes 28, 29. : 


21. See supra § 2628. 
22. See text andinotes infra this 
section. 


23. Gheen v. Osborn, 17 Serg.&R. 
CRF) Cs 


24. Morgan’s Ex’rs v. Morgan’s 
Trustees, 3 A. 63, 41 N.J.Hq. 235; Bay- 
ardiwanistavenm Wuba Dist. 6279: See 
Archambault’s Estate, 19 Pa.Dist. 672. 


25, 
Mfg. Co., 14 Gray (Mass.) 274; 
than’s Est., 28 Pa.Co. 633. 


Johnson v. Bridgewater Iron 
Na- 


26. Dexter v. Phillips, 121 Mass. 
178, 23 Am.R. 261. 

27. Matson v. Walter, 1 Del.Ch. 
146; Kemble’s Est., 28 Pa.Co. 380; 
Davidson vy. Ruff, 11 S.C.Eq. 140. And 
see Edwards v. Warwick, 2 P.Wms. 


171, 24 Reprint 687. 


[a] Where the will gives the bene- 
ficiary yearly interest from the pro- 
ceeds of property directed to be sold, 
for life, and she dies between the re- 
spective days of payment, she is en- 
titled to interest to the day of her 
death. Matson v. Walters, 1 Del.Ch. 
146. 


t ! So annuities provided for by a will 
directing trustees to pay a specified sum annually in 
quarterly payments to testator’s children, and on 
death of a child to his distributees, are not appor- 
Interest on bonds of the United States 
or of a state, county, or city not issued separately for 
the payment of specific debts but usually bought and 
held by way of investment is not apportionable.*® 
Where the net income is to be paid annually and the 
beneficiary dies before the first payment of income 
becomes due, it has been held that he is not entitled 
This rule against apportion- 
ment has been held to apply solely to cases of tech- 
nical annuitiest® and not to other periodic pay- 


The common law rule 
against apportionment?! is subject to certain excep- 
Thus rents are apportionable when given in 
Likewise rents?4 or dividends?® 


ee 
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apportionable.?7 


when given for maintenance are apportionable. 
terest on notes of individuals or corporations wheth- 
er secured by mortgage or not is apporticnable;?° 
and it has been held that interest payable annually 
from the proceeds of property directed to be sold is 


[69 C.J.] 1253 


ine 


The rule against apportionment 


has been held to be not applicable to an annual sum to 
be paid under the directions of a will?’ especially 
where the payment is to be made from income with- 
out encroachment on the principal.?° 


[§ 2630] 3. Under Statutes. In several jurisdic- 
tions the common-law rule against apportionment*°® 
is modified by statutes, permitting apportionment in 
the cases coming thereunder.?+ 


Regardless of stat- 


ute, however, apportionment is not permissible if the 


28. Power’s Hstate, 10 Pa.Dist. 


Bayard’s Estate, 7 Pa.Dist. 279. 


29. Moore v. Downey, 91 A. 116, 
83 N.J.Eq. 428; Bayard’s Hstate, 7 
Pa.Dist. 279. 


[a] Thus the right to receive in- 
come has been held to be apportion- 
able, entitling the beneficiary’s per- 
sonal representatives to the amount 
accrued before the death of the bene- 
ficiary. Moore v. Downey, 91 A. 116 
83 N.J.Hq. 428. 


30. See supra § 2628. 


31. See statutory provisions; 
cases infra this note. 


{a] Purpose of statute.—Surro- 
gate’s Court Act, § 204, relating to ap- 
portionment of rents, annuities, and 
dividends, manifests a legislative in- 
tention that all payments specified 
therein shall be placed on the same 
basis, and shall be apportioned, unless 
there is a stipulation that there shall 
be no apportionment. In re Juil- 
or ae Will, 144 N.H. 772, 238 N.Y. 

- ; 


[b] Happening of contingency.— 
A statute which provides that income 
of any property, real or personal, giv- 
en by will until the happening of a 
contingent event, shall be apportioned 
upon the happening of such event at 
any time before the end of a year from 
the time when the whole of the an- 
nual amount for the preceding year 
had become due (Gen. Sts. c 97 §§ 23, 
24), does not make apportionable divi- 
dends from the profits of business of 
incorporated companies not declared 
at the time when such event happens. 
Granger v. Bassett, 98 Mass. 462. 


[ec] In Bngland.—(1) Under Ap- 
portionment Act (1870) § 7, there will 
be an apportionment unless there is 
an express stipulation to the con- 
trary. In re Oppenheimer, [1907] 1 
Ch. 399. (2) <A testator bequeathed 
certain shares in a company to his 
trustees upon trust to pay “the in- 
come arising therefrom” to his wife 
for life. The testator died on 4th 
January, 1906. Some time after his 
death a dividend for the financial year 
ending 31st October, 1905, was de- 
elared. The full dividend for the next 
financial year was not yet declared. 
The company’s articles provided (in- 
ter alia) as follows: Article 90: 
“Bvery dividend, whether arising 
from past or current profits, shall for 
all purposes be deemed to accrue and 
fall due upon the day on which it is 
declared, and not before.’”’ Article 91: 
“Hvery dividend shall belong and be 
paid (subject to the company’s lien) 


and 


provisions of the will show that no apportionment 
was contemplated,?? or if there is a provision or 
stipulation against apportionment.** 
so, although the provisions of the will differ from 


The latter is 


to those members who shall be on the 
register at the date when every such 
dividend is declared, notwithstanding 
any subsequent transfer or transmis- 
sion of shares.” It was held that as 
between the testator’s estate and the 
widow, these articles did not amount 
to an express stipulation against ap- 
portionment within Apportionment 
Act (1870) § 7, and the dividends were 
therefore apportionable. In re Op- 
penheimer, supra. (3) A declaration 
in a will that every share ‘‘hereby be- 
queathed shall carry the dividends 
accruing thereon at my death” is an 
“express stipulation,’ within Appor- 
tionment Act (1870) § 7 that no ap- 
portionment shall take place; and 
trustees to whom shares are given 
will take the dividends accruing 
thereon as income, not as capital. 
Every company formed and registered 
under the Companies Act of 1862 is a 
“public company” within Apportion—- 
ment Act (1870) § 5. In re Lysaght, 
[1898] 1 Ch. 115. (4) A declaration 
by a testator that “the whole of the 
income derived” from certain shares 
in a limited company shall, after his 
death, be paid to A during her life, 
is an “express stipulation’? within 
Apportionment Act (1870) § 7 that no 


apportionment shall take place. In 
re Meredith, 78 L.T.Rep.N.S. 492. (5) 
A testator directed that certain 


shares in a company “shall be re- 
tained by my trustees during the sur- 
vivance of my wife, and the dividends 
accruing from said shares shall, as 
received, be paid over to her.’ The 
testator died on 7th July, 1905, sur- 
vived by his wife. The accounts of 
the company had to be made up year- 
ly on 30th April, and it was the prac- 
tice to hold the annual meeting of the 
company in the following October. 
In October, 1905, a dividend for the 
year ending 30th April was declared, 
and was afterwards paid. It was held 
that the use of the words “as re- 
ceived” amounted to an express direc- 
tion _which excluded apportionment 
within the meaning of Apportionment 
Act (1870) § 7 and that the whole 
dividend fell to be paid to the widow. 
Macpherson’s Trustees yv. Macpher- 
son, [1907] S.C. 1067. 


32. Hemenway v. Hemenway, 
N.E. 456, 171 Mass. 42. 


Intention of testator controls see 
supra §§ 1118-1125. 


In re Juilliard’s Will, 144 N.B. 
(72, 238 N.Y. 499; In re Oppenheimer, 
[L907] 1 Ch. 399). In. re Lysaeht, 
[1898] 1 Ch. 115; In re Merideth, 78 
L.T.Rep.N.S. 492; Macpherson’s Trus- 
tees v. Macpherson, [1907] S.C. 1067. 
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those of a statute relating to apportionment which 
would otherwise control.*# 


[§ 2631] S. Time of Payment of Legacies*?>—1. 
In General. As creditors must be satisfied before 
legacies are payable,*® when the time for payment of 
legacies is not fixed by will the common law follow- 
ing the civil law rule fixes the time of payment at 
one year after the testator’s death.*7 However, the 
time allowed for the payment of legacies is merely 
for the convenience and protection of the executor ;*8 
and if the condition of the estate justifies it he may 
make payment of legacies within the year.°® Inde- 
pendently of statutory direction or that of a testa- 
tor, if the payment of a legacy is postponed by an 
intervening estate, by pending litigation, or for any 
other cause, more than a year after the testator’s 
death, it becomes payable immediately when the right 
accrues, and the executor cannot claim further de- 
lay.*° 


Demand. Payment of a legacy cannot be legally 
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demanded until the probate court has ordered it to 
be paid.#? Residuary legatees cannot make demand 
until residue is determined.4?, Where a statute fixes 
the time for payment the legatee cannot demand pay- 
ment until the expiration of that time.** Notwith- 
standing statutory provisions requiring lapse of two 
years after publication of notice of letters of admin- 
istration before demand can be made for a legacy, 
the legatee may demand sooner where the notice has 
been published later than the time required by stat- 
ute.4# Where a legacy is vested immediately upon 
testator’s death the only office of the demand which 
by the terms of the will the legatee must make i is to 
prevent a forfeiture.*® 


[§ 2632] 2. Statutory Provisions. In most juris- 
dictions statutes regulate the time of paying or de- 
livering legacies, requiring this to be done whenever 
the time has expired within which creditors may 
prove their claims and sufficient assets remain in the 
executor’s hands to pay all debts and legacies,*® and 


34 Hemenway v. Hemenway, 50 


N.E. 456, 171 Mass. 42. 
35. Cross references: 


Acceptance and renunciation see su- 
pra §§ 2158-2169. 


Assent of representative to devise or 
legacy see Mxecutors and Adminis- 
trators §§ 1274-1278. 


To whom payable see Hxecutors and 
Administrators §§ 1322-1327. 


Time for payment of annuities see su- 
pra § 2135. 


36. See precutors and Adminis- 
trators § 1273 


37. U.S.—Sullivan v. Winthrop, 23 
F.eas.No. 13,600, 1 Sumn. 1. 


Hawaii.—In re ‘Wilder, 9 Hawaii 
492. ; 


Ill.— State 
Gross, 176 N.E. 739, 344 Ill. 
Ama G2. 


Ind.—State v. Crossley, 69 Ind. 203. 


La.—Lafon’s Ex’x v. Gravier, 1 
Mart.N.S. 243 


Me.—WNickels v. Nichols, 105 A. 386, 


Bank of Chicago v. 
512, 75 


118 Me. 21; Palmer v. Palmer’s Hs- 
tate, 75 A. 130, 106 Me. 26. 

Bide White v. Donnell, 3 Md.Ch. 
526. 

Mass.—Gilbert v. Bachelder, 111 
INVES 956, 1223 Mass. 329;' Bitch v. 
Randall, 40 N.E. 182, 163 Mass. 381: 
Kent v. Dunham, 106 Mass. 586; 
Rotch v. Emerson, 105 Mass. 431; 


Brooks v. Lynde, 7 Allen 64; 
y. Congdon, 14 Gray 114. 


Miss.—Wheeler v. Brem, 
6. 


Miller 
33 Miss. 


N.H.—Cotton v. Fletcher, 90 A. 510, 
77 N.H. 216; Rice v. Boston Port, es., 
Aid Soc., 56 N.H. 191. “ 


N.J.—Ashton v. Wilkinson, 30 A. 
895, 53 N.J.Hq. 6, 227 [Laff 35 ‘A. 1130, 
53 N.J.Ea. 227]; Clayton v. Somers’ 
Ex’r, 27 N.J.Eq. 230. 


N.Y.—Matter of Benson, 96 N.Y. 
499, 48 Am.R. 646 [mod 31 Hun 104 
(aft 1 Dem.Surr. 486)]; Wheeler v. 
Ruthven, 74 N.Y. 428, 30 Am.R. 815 
[afl 13 Hun 530]; In re Warren’s 
Will, 133 N.Y.S. 145; Burtis v. Dodge, 
1 Barb.Ch. Gis Lawrence v. Embree, 
3 Bradf.Surr. 364. 


Pa.—Jones’ Appeal, 3 Grant 169; 


Bunting’s Estate, 14 Pa.Dist. 7, 31 Pa. 
Co. 128; James v. Fennicle, 21 Pa. 
Co, 91; King’s HMstate, 11 sPhila. 1/26: 


Wis.—In re Brandon’s Estate, 160 
N.W. 177, 164 Wis. 387. 


Eng.—Hues v. Jackson, 2 Eq.Rep. 
462; Brooke v. Lewis, 6 Madd. 358, 56 
Reprint 1128; Benson v. Mande, 6 
Madd. 15, 56 Reprint 994; Pearson v. 


Pearson, 1 Sch.&Lef. 10; Wood v. 
Penoyer, 13 Ves.Jr. 325, 33 Reprint 
316; Hill v. Chapman, 1 Ves.Jr. 405, 


30 Reprint 408. 
Ont.—Re Holland, 3 Ont.L. 406. 


[a] Even though will directs pay- 
ment as soon as possible, it has been 
held that payment cannot be compel- 
led before the expiration of a year. 
White v. Donnell, 3 Md.Ch. 526; 
Brooke v. Lewis, 6 Madd. 358, 56 Re- 
print 1128. 


{b] Rule applied.—(1) Where de- 
ceased in a codicil expressed a wish 
that his other heirs would pay to a 
daughter after his death two hundred 
dollars, the amount was intended to 
become payable in one year after 
death as provided in the ordinary 
course of administration. In re Bran- 
don’s Estate, 160 N.W. 177, 164 Wis. 
387. (2) A devisee of land subject to 
charges or legacies in favor of his 
brothers was entitled to possession on 
probate of the will, the legacies being 
payable within a year after probate 
of the will, and interest running on 
them from that date. Mahaney v. 
Mahaney, 110 A. 15, 91 N.J.Hq. 473. 


[c] Agreements of parties inter- 
ested.— Where judgment denying pro- 
bate of will was reversed and remand- 
ed, legatee’s rights are founded on 
agreement to probate will after death 
of widow, as result of which second 
trial was not held, so that time for 
payment did not arise until twelve 
months after the probate after the 
death of the widow. In re Sharpless’ 
Mstate, 210 N.W. 528, 202 Iowa 386 
(where validity of will was question- 
able, legatee, who was protected from 
loss, cannot complain that remainder- 
men profited by agreement with tes- 
tator’s widow delaying probate). 


Time for distribution see Executors 
and Administrators § 1281. 


38. Garthshore v. Chalie, 10 Ves. 
Jr. 1, 82 Reprint 743. 


39. 
*By JOSEPH W. ROUSE (§§ 2631-2639). 
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¥.Cas.No. 13,600, 1 Sumn. 1. 


Me.—Palmer v. Palmer’s Hstate, 75 
A. 130, 106 Me. 26. 


Fe a pm eee v. Iglehart, 6 Gill & J. 


8.C.—Wright v. Wright, 7 S.C.Eq. 
185; Watts v. Watts, 7 S.C.Hq. 77. 


Eng.—Angerstein v. Martin, Turn.& 
R. 232, 12 “Eng.Ch. 232, 37 Repning 
Sy Pearson y. Pearson, 1 Sch.&Lef. 


40. Miller v. Phillip, 5 Paige (N. 
Ven mioinoe 


41. Wiley v. Lockwood, 186 N.W. 
699, 151 Minn. 372. 


42. White v. Chaplin, 148 A. 2i, 
84 N.H. 208. 


43. Matter a 
1013, 1385 N.Y. 29 


44. Harter v. Petty, 
W. 39. 


45. Legan v. Smith, 151 N.W. 955, 
98 Neb. 7 [mod on other grounds 154 
N.W. 228, 98 Neb. 682]. 


Stanfield, 31 N.E. 


(Mo.) 181 S. 


46. See statutory provisions; and 
cases infra this note. 
[a] Statutory provisions prohibit- 


ing payment of general legacies until 
after advertisement for claims or the 
lapse of one year do not preclude as- 
certainment of the amount of the tes- 
tator’s net reSiduary estate, or dis- 
tribution thereof under the will until 
after a year from issuance of letters. 
In re Harden, 164 N.Y.S. 1014, 177 
App.Div. 831 [afe 117 N.E. 1069]. 


[b] Rents and  profits.—Under 
Real Prop. L. § 63, providing that un- 
disposed of rents and profits arising 
under a valid limitation of an ex- 
pectant estate shall belong to the per- 
sons presumptively entitled to the 
next eventual estate, when it is as- 
certained to whom such rents and 
profits are payable, they may be paid 
at once, or as fast as they accumu- 
late. In re Boggs’ Will, 203 N.Y.S. 
180, 122 Mise. 73. 


[ec] Trusts not legacies within 
statute.—Surrogate’s Ct. Act, § 218, 
prohibiting the payment of a *‘ega- 
cy’ until one year after the granting 
of letters, does not apply to a trust 
fund, and where there is nothing in 
the will or the surrounding circum- 
stances indicating an intent to post- 
pone enjoyment of the trust, and the 


For later cases; developments and changes in the law see Annotations, same title and section number, 
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legatees cannot compel payment before the time has 
elapsed ;*7 but in a proper case the executor may pay 
the legacies before the statutory time has elapsed,*5 
and in a number of states the statutes permit legacies 
to be paid before the expiration of the time for prov- 
ing debts, if there be assets for that purpose, on bond 
being given by the legatees, conditioned that they 
shall refund their due proportion of all debts and 
costs subsequently established against the estate.*® 
Where the statutes require distribution upon the ex- 
piration of a certain time an executor having on hand 
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ample funds for the payment of legacies is not en- 


titled to delay beyond that time.®° 
do not operate to prevent a testator from fixing a 
time for the payment of legacies different from that 
specified by the statutes,®1 and the will is to govern 


where it speaks upon the subject, 


payment of a legacy may be accelerated or postponed 


executors and trustees have ample se- 

curities to set up the trust without 

delay, the setting up of the trust 

should not be postponed. In re Ahr- 

ae a veee: 196 N.Y.S. 313, 203 App. 
v.30. 


47. In re Brooklyn Trust Co., 166 
N.Y.S. 513, 179 App.Div. 262 [mod 157 
N.Y.S. 671, 92 Misc. 695]; Wells v. 
King, 19 Oh.N.P.N.S. 184; Rosar’s Es- 
tate, 21 Pa.Dist. 302. 


48. Gill’s Estate, 24 Pa.Dist. 1. 
49. See statutory provisions. 
50. Cullen v. McNeil, 42 N.S. 246. 


51. Pottenger’s Hx’x v. Steuart, 3 
Harr.&J. (Md.) 347; Wheeler v. Ruth- 
ven, 74 N.Y. 428, 30 Am.R. 315 [aff 
13 Hun 530]; Matter of Selling, 5 
Dem.Surr. (N.Y.) 225. 


52. Wheeler v. Ruthven, 74 N.Y. 
428, 30 Am.R. 315. 


Sere fixed by will see infra §§ 2633- 


53. Matter of McGowan, 26 N.E. 
1098, 124 N.Y. 526; Matter of Denton, 
6 N.E. 299, 102 N.Y. 200; In re Baker, 
151 N.Y.S. 954, 88 Misc. 341, 13 Mills 
Surr. 280 [mod on other grounds 154 
N.Y.S. 695, 168 App.Div. 712 (aff 112 
N.E. 1053, 217 N.Y. 679)]. 


54. Wheeler v. Ruthven, 74 N.Y. 
428, 30 Am.R. 315 [aff 13 Hun 530]. 


55. Williams’ Mstate, 44 P. 808, 112 
Cal. 521, 53 Am.S.R. 224, 


56. In re Brown’s Will, 238 N.Y. 
S. 160, 135 Mise. 611. 


57. Ind.—Murphey v. Brown, 62 N. 
E. 275, 159 Ind. 106. 


Ky.—Haggard v. Rout’s Heirs, 6 B. 


Mon. 247; Johnson v. Beauchamp, 5 
Dana 70. 

a.—Lafon’s Eix’x v. Gravier, 1 
Mart.N.S. 243. 


Mass.—Claflin v. Claflin, 20 N.E. 
454, 149 Mass. 19, 14 Am.S.R. 393, 3 
L.R.A. 370; Barrett v. Wright, 13 
Pick. 45. 

Miss.—Martin v. Martin, 13 So. 267, 
69 Miss. 315. 

N.Y.—Wheeler v. Ruthven, 74 N.Y. 
428, 30 Am.R. 315 [aff 13 Hun 530]; 
Booth v. Ammerman, 4 Bradf.Surr. 
129. 

R.I.—Spencer, Petitioner, 12 A. 124, 
16 R.I. 25. 

s.c.—Duncean v. Tobin, 
64, 

Tenn.—Ballentine v. Wright, 7 Lea 


Va.—Taliaferro v. Day, 82 Va. 79. 


ng.—Harley v. Harley, 10 Hare 
44 Eng.Ch. 315, 68 Reprint 951; 


12 8.C.EKq. 


E 
325, 


These statutes 


and the time of 


Morse v. Ormonde, 5 Madd. 99, 56 Re- 
print 833 [aff 1 Russ. 382, 46 Eng.Ch. 
341, 88 Reprint 148]; Ellis v. Ellis, 
1 Sch.&Lef. 1. 


Can.—Singer v. Singer, 52 Can.S.C. 
447, 33 Ont.L. 602, 8 Ont.W.N. 336 
[mod 7 Ont.W.N. 125]. 


Ont.—Re Roberton, 17 Ont.L. 568, 
13 Ont.W.R. 208. 


[a]. Thus, under the provisions of 
a will that the testator’s executors 
shall carry on his business as he had 
done, and, subject to payments of his 
debts, credit to the account of each 
of several persons one-seventh part 
of the profits of each year’s business, 
the profits to be so credited until the 
amount of each account shall equal 
one-seventh part of the appraised val- 
ue of such business, when the exec- 
utors shall convey to three of such 
persons, each, one undivided seventh 
part or interest in such business, none 
of such persons is entitled to such a 
transfer to him until the amount of 
each account equal such part of the 
appraised value of the business. Hale 
v. Herring, 94 N.E. 396, 208 Mass. 319. 


{b] Division of income.—A provi- 
sion in a will deferring the division 
of the estate until a certain time does 
not prevent distribution before that 
time, under a further provision that 
all proceeds arising from the sale of 
any part of the estate and from life 
insurance shall be deposited in a bank, 
and that, after setting aside as nearly 
as possible one third of the net in- 
come, or a larger amount, if the ex- 
ecutors shall so decide, which shall 
be applied to the reduction of. the in- 
debtedness of the estate, the execu- 
tors shall, at intervals, as they may 
agree, pay over to each of the bene- 
ficiaries the proportion bequeathed to 
him. Hutchins v. Hutchins, 41 App. 
D.C. 122 (the right of a beneficiary 
to receive a Share of the income before 
the date set by the will for distribu- 
tion of the estate is not affected by a 
provision in the will that, in case of 
the beneficiary’s death without issue, 
the share belonging to her shall be- 
come the property of the other bene- 
ficiaries, where the statute empower- 
ing the probate court to order a par- 
tial distribution at the suit of a bene- 
ficiary authorizes it to deliver to the 
petitioner any part of what it “shall 
suppose” will be his. distributive 
share, provided the petitioner gives 
bond for its return if circumstances 
so require). 


[c] Codicil—(1) Time for pay- 
ment of legacies may be fixed (Hoyt 
v. Hilton, 2 Edw. (N.Y.) 202), (2) or 
altered (Throp v. Throp, 61 A. 377, 69 
N.J.Eq. 530; Re Singer, 33 Ont.L. 602, 
8 -Ont.W.N. 336 [mod 7 Ont.W.N. 
625]) by codicil. (3) But where the 
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at the will of the testator;52 but where the time is 
not so fixed, the legacy is not due and payable until 
expiration of the statutory period.®? -The statutory 
rule does not yield to doubtful indications in the will 
of an intention of the testator at variance with it.54 
Where the testamentary direction as to payment al- 
lows executors to withhold payment until such time 
as it is practicable to pay, the legacy becomes due on 
expiration of the statutory period.®® 
piration of the time allowed by statute the legatee is 
entitled to receive the legacy.*® 


Upon the ex- 


{[§ 2633] 3. Time Fixed by Will—a. In General. 
It is perfectly competent for the testator to fix by 
will the time for payment or delivery of legacies 
therein provided for,5™ so long as his restrictions vio- 
late no rule of Jaw,°® and the period is not so uncer- 
tain as to be unreasonable,®® and a court has no pow- 


time of payment of bequests is fixed 
by the will, bequests in fhe codicil 
will be regarded as payable at the 
same time, when no time for their 
payment is otherwise indicated. Pond 
Vv. Allen, 2 2AL 302205 SRT. er Wrens) 
Where the will clearly stated that the 
income not needed to pay annuities 
bequeathed was to be reinvested by 
the trustee, and that on the death of 
testator’s wife the residuary fund, 
apart from amount she was entitled 
to dispose of by will, was to be di- 
vided among three different corpora- 
tions, a codicil, changing the purpose 
of the gift to one of those corpora- 
tions to the erection of a church, 
which the testator undertook to erect 
in his lifetime, does not change the 
provisions of the will as to time of 
distribution. ssociated Professors 
of Loyola College of City of Balti- 
more v. Dugan, 113 A. 81, 137 Md. 545 
(the intention of a testator to secure 
immediate erection of a church on col- 
lege grounds cannot control the con- 
struction of his will so as to permit 
the immediate payment of his bequest 
for that purpose, which che will pro- 
vided should not be paid until the 
death of the testator’s wife). 


{d] Precatory words.—The words 
“TI would rather prefer not to have a 
division made until’ are merely prec- 
atory and addressed to the heirs and 
are not hinding on the executors. Os- 
burn’s Appeal, 18 A. 897, 130 Pa. 359. 


[e] Provisions held not to limit 
payment.—The provision of a will re- 
lating to the portion of an estate held 
by testamentary guardians for the * 
benefit of two of the testator’s grand- 
children that, should either ‘die be- 
fore receiving all that, if living, he 
or she would be entitled to under this 
will, the remainder of his or her share 
or part in my estate shall be paid to 
or distributed to his or her lineal de- 
scendants, if he or she leaves any,” 
refers only to the share of the estate 
which had not been received by a leg- 
atee who might die, and applicable 
only to the funds they would be en- 
titled to if living, and is not a limi- 
tation on payments to living legatees 
of funds presently due, so that funds 
so paid were removed from all claims 
of remaindermen. Miller v. Miller, 
96 So. 580, 209 Ala. 496. 


{f] Intention of testator controls, 
—Hollingsworth vy. Hollingsworth’s 
Tx’rs, 65 Ala. 321; Barker v. Eastman, 
82 A. 166, 76 N.H. 277. 


58. Claflin v. Claflin, 20 N.E. 454, 
aa Mass. 19, 14 Am.S.R. 393, 3 L.R.A. 
70. 


59. Canda v. Canda, 113 A. 503 [aff 
iheea 727, 92 N.J.HBq. 423, 13 A.LLR. 


fa] Thus a provision in a will that 
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er to alter the time of payment 


Thus the testator may fix the time of payment within 
sixty days after his death,®* on the arrival of the leg- 
atee at majority,®°? or some earler or later age,** on 


possession of vested gift be postpon- 
ed until “the liquidation of the in- 
debtedness” of a corporation will be 
disregarded and possession of the gift 
given immediately, being so uncertain 
as to be unreasonable and therefore 
void. Canda v. Canda, 113 A. 503 [aff 
112 A. 727, 92 N.J.Eq. 423, 13 A.L.R. 
1029] (such a provision should be dis- 
regarded, and possession given im- 
mediately, notwithstanding an agree- 
ment between all of the beneficiaries, 
who were also the heirs at law and 
next of kin of the testator, that the 
property be divided equally between 
the parties, notwithstanding fhe will, 
the distribution of the property to be 
made at the time specified in the will, 
such agreement not changing the pro- 
visions of the will except as to the 
quantum of the estate that each dis- 
tributee would ultimately get). 


60. Bothwell v. Hamilton, 8 Ala. 
461; Gould’s Estate, 6 Pa.Co. 639; 
Autrey v. Stubenrauch, (Tex.Civ.App.) 
133 S.W. 531; Hite’s Ex’r v. Hite’s 
Legatees, 2 Rand. (23 Va.) 409. 


61. Martin v. Martin, 13 So. 267, 
69 Miss. 315; Cowherd v. Kitchen, 77 
N.W. 1107, 57 Neb. 426, 4 Prob.Rep. 
Ann. 325. 


62. U.S.—Price v. Sessions, 3 How. 
624, 11 L.Ed. 755. 


‘ ae ee v. Greene, 


Ind.—-Shoemaker v. Stobaugh, 
Ind. 598. 


Kan.—Wisecarver vy. Wells, 197 P. 
219, 108 Kan. 842. 


Ky.—Betty v. Petrie, 128 S.W. 320, 
138 Ky. 426; May v. Walter’s Ex’rs, 97 
S.W. 423, 30 Ky.L. 59; Turner v. Se- 
curity Trust, etc., Co., 49 S.W. 9, 20 
%y.L. 1190. 


La.—Calvert v. Boullemet, 15 So. 
363, 46 La.Ann. 1132. 


Mass.—Merritt v. Richardson, 14 
Allen 239; Cowdin v. Perry, 11 Pick. 
503. 


23 Ark. 
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N.J.—Moore’s Hx’r v. Moore, 25 A. 
403, 50 N.J.Eq. 554. 


N.Y.—Shannon vy. Pentz, 37 N.Y.S. 
304, 1 App.Div. 331; Sherman’s Es- 
tate, (915) PIN YES. 9438: Jansen vy. 
Cairnes, 3 Barb.Ch. 350. 


N.C.—Cox v. Marks, 27 N.C. 361. 


Ohio.—Collier v. Grimesey, 36 Ohio 
Sie: 


S.C.—Inabinit v. Inabinit, 24 S.C. 


Eq. 370; McFeely v. Gadsden, 21 S.C. 
th 69; Allen v. Crosland, 19 S.C.Eq. 


Va.—Harcum’s Adm’r, v. Hudnall, 
14 Gratt. (55 Va.) 369. 


fi ene ing WoiniseVatit,> oben d.don. 
Brae 


Ont.—Lewis v. Moore, 24 Ont.A. 393. 


[a] Tlustration.—Under a will and 
codicil, giving a life estate to the 
testator’s wife, with remainder to the 
children, share and share alike, ex- 
cept that the issue of a deceased child 
was given five hundred dollars when 
she became of lawful age, with provi- 
sions that if she died before that time 
such sum should be divided among the 
other children, that the sum should 
not draw interest, and that it might 
be paid by the wife if she desired be- 
fore that time, such grandchild was 
entitled to payment of her legacy 
when she became of age, without 
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so preseribed.®°® 


awaiting the death of the life ten- 
ant. Jungels v. Heiler, 129 N.E. 125, 
295 Tll. 498. 


[b] Where legacy is payable on 
legatee’s becoming of “legal age,” a 
minor beneficiary does not become en- 
titled thereto on his marriage, al- 
though a statute provide for the 
ceasing of guardianship in that event. 
Montoya de Antonio v. Miller, 34 P. 
40, 7 N.M. 289, 21 L.R.A. 699. 


__63. In re Yates’ Estate, 149 P. 
555, 170 Cal. 254; In re Mereto’s Es- 
tate, 166 A. 893, 311 Pa. 374; Jones’ 
Estate, 19 Pa.Dist.&Co. 100. 


64. Dexter v. Attorney General, 
112 N.E. 946, 224 Mass. 215; Smith v. 
Haynes, 89 N.E. 158, 202 Mass. 531; 
Anderson yv. Hendrickson, 5 N.J.Eq. 
106; Mendel v. Levis, 81 N.Y.S. 965, 
40 Mise. 271; In re McCormick, 94 N. 
Y.S. 1071, 36 Mise. 386; Collin v. Col- 
lin, 1 Barb.Ch; (N.Y.) 630, 45 Am.D. 


420; McEwing v. Bertine, 3 Bradf. 
Surr. GN-Y:)) 194; Nasar v. Smith, 3 
S.C.Hiq. 550. 

[a] Tllustrations.—(1) Where a 


clause provided that “if at my decease 
any of said heirs are not 21 years of 
age I will that the money going to 
them be invested by the trustees in 
good city bonds or in some good sav- 
ings bank and if said heirs are not 
in need of the money it shall remain 
invested until they become of age,’’ 
the testator intended that the shares 
should be paid to the children as they 
severally reached majority, and not 
that they should be held until the 
youngest reached twenty-one. Smith 
v. Haynes, 89 N.E. 158, 202 Mass. 531. 
(2) The word “need,” as used there- 
in, imports something different from 
mere desire for payment of a speci- 
fied sum at a specified time, the main 
purpose being to preserve legacies un- 
til the beneficiaries attain majority, 
and advancements may be made from 
time to time as sound judgment and 
wise discretion may dictate, in the 
light of all attendant circumstances. 
Smith vy. Haynes, supra. (3) A lega- 
cy to two nieces “of $5,000 each to be 
held in trust for them until 
their majority,’ is not to be construed 
as postponing the older sister’s right 
to receive her legacy until the young- 
€ér sister has reached her majority. 
Harding vy. Schapiro, 87 A. 951, 120 
Md. 541. 


[b] Where fund is given to chil- 
dren as class, and the share of each 
is made payable on attaining a given 
age, the period of distribution, and 
hence of vesting in all the children, 
is the time when the first child be- 
comes entitled to receive his share, 
although the time of payment is post- 


poned. In re Smith’s Hstate, 75 A. 
425, 226 Pa. 304. 

65. Ala—Palmer v. Benson, 19 
Ala. 594; Stallsworth vy. Stallsworth, 
5 Ala. 148. 


iat ee v. Ashbrooks, 20 Ark. 


Del.—Broom’s Lessee v, Thomp- 
son, 1 Del. 343. 
Ga.—Bradley v. Bradley, 119 S.E. 


639, 156 Ga. 525; Park v. Fogarty, 68 
S.H. 699, 134 Ga. 861; Vanzant v. 
Bigham, 76 Ga. 759; Hiverett: v. 


Mount, 22 Ga. 323. 


Ky.—Bunch y. Ray, 
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the arrival of each of several legatees separately at 
their majority,** when the youngest of several leg- 
atees comes of age,°° or the time may be fixed on the 


Me.—Webber v. Jones, 47 A. 903, 
94 Me. 429. 
Mich.—Moore v. Schindehette, 61 


N.W. 62, 102 Mich. 612. 
Miss.—Dailey v. Horton, 57 So. 657. 


N.Y.—Stehlin vy. Stehlin, 22 N.Y.S. 
40, 67 Hun 110; Sicker v. Sicker, 53 
N.Y.S. 106, 23 Misc. 737. 


N.C.—Hill v. Jones, 31 S.E. 474, 123 
N.C. 200. 


Pa.—Kohne’s Estate, 1 Pars.Eq.Cas. 
399; Marseilles’ Estate, 4 Pa.Co. 661. 


S.C.—Shaffer v. Shaffer, 16 S.C. 625. 


ny aeons v. Clack, 3 Head 


[a] Illustrations—(1) Under a 
will providing that none of the prop- 
erty should be sold or divided until 
the remaindermen each should _be- 
come twenty-one years of age, and, in 
a subsequent clause, that, when each 
of the remaindermen reached such 
age, all restrictions should be re- 
moved and their interest be absolute, 
the testator did not intend that there 
should be any division of the corpus 
until all of the remaindermen had 
attained the age of twenty-one years. 
Bradley v. Bradley, 119 S.E. 639, 156 
Ga. 525. (2) Where a will, creating 
a life estate with remainders over, 
provided that, when each of the chil- 
dren of testator’s three sons, who 
were life tenants, reached twenty-one 
years of age, their interest should be 
absolute and subject to sale or divi- 
sion, ‘each’ meant “all,’’ the words 
drawing their real meaning from the 
context and surroundings. Bradley 
v. Bradley, supra. (3) Where a will 
provided that the testator’s business 
should be continued not longer than 
the present leasehold on the store, 
that when the business should be 
wound up the amount of money on 
hand should be placed at interest, or 
invested in real estate until the tes- 
tator’s youngest child should become 
of legal age, when the estate should 
be equally divided between the surviv- 
ors of the testator’s children, and sev- 
eral legacies were given to others, 
the word “estate’’ was used by the 
testator to denote all the residue, real 
and personal, after the executor had 
wound up the business which would 


include payment of debts, and the leg-. 


acies to other persons, and the chil- 
dren, the testamentary scheme being 
to hold intact the entire corpus of 
the property until the youngest child 
attained his majority. Park v. Fo- 
garty, 68 S.E. 699, 134 Ga. 861. (4) 
Under a will providing that, when the 
testator’s business should be wound 
up by the executor, the amount of 
money on hand should be placed at 
interest, or invested in real estate 
until the testator’s youngest child 
reached his majority, when the es- 
tate should be equally divided among 
the survivors of the testator’s chil- 
dren, and that a residence be given 
to the testator’s daughter as part of 
her portion of the testator’s estate, 
to be taken at two thousand five 
hundred dollars, there was not a spe- 
cific devise of the residence to the 
daughter, the provision’ relating 
thereto being a direction that when 
the time for a division provided for 
in the will arrived, at the majority 


of the youngest child, the daughter . 


should then receive the residence at 
the stated valuation as a part of her 
share of the property devised to her, 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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legatee’s marriage,** on his becoming of age or mar- 
rying,®” on the death of some person designat- 
ed,°S. on the termination of a life estate or some 


and she was not entitled to the use or 
possession of, or income from, the 
residence until such time. Park v. 
Fogarty, supra. 


[b] Where appropriation can be 
made in favor of adult legatees, with- 
out endangering the rights of infant 
legatees of the same class, it will be 
ordered, although on a strict con- 
struction of the will it might be con- 
tended that the legacies, although 
vesting presently, were payable only 
when all shall have attained their 
majority. King v. King, 14 R.I. 143. 


66. Chighizola v. Le Baron, 21 Ala. 
406; Stehlin v. Stehlin, 22 N.Y.S. 40, 
67 Hun 110; McEwing v. Bertine, 3 
Bradf.Surr. (N.Y.) 194; Keen’s Est., 
1 Pa.Dist. 166; Keen’s Estate, 11 Pa. 
Co. 195; Shaffer v. Shaffer, 16 S.C. 
625; Inabinit v. Inabinit, 24 S.C.Hq. 
3870; McFeely v. Gadsden, 21 S.C.Eq. 
69; Allen v. Crosland, 19 S.C.Eq. 68. 


[a] Marriage before death of tes- 
tator entitles a legatee to her share 
under.a will providing for payment 
on marriage. Ffoulke’s Est., 22 Pa. 
Dist. 279. 


[b] Marriage, decreed null for in- 
sanity, is valid within a will as affect- 
ing the time of division of property. 
Miller v. Wall, 113 So. 501, 216 Ala. 
448. 


67. Overton vy. Davy’s Ex’r, 20 Mo. 
273; 


68. Griswold v. 
(Mass.) 322; 
Pa.Super. 158. 


Heard, 2 Gray 
In re Dillin’s Estate, 47 


69. Ark.—Trotter v. Trotter, 31 
Ark. 145. 
Conn.—Beardsley Vv. Bridgeport 


Protestant Orphan Asylum, 57 A. 165, 
76 Conn. 560. 


Ill.— Trogdon v. Murphy, 85 Ill. 119. 


Ind.—Hale v. Kanzler, 131 N.E. 541, 
76 Ind.App. 127. 


Ky.—McChord v. Caldwell’s Ex’r, 
29 S.W. 440, 96 Ky. 617, 16 Ky.L. 733; 
Duncan v. Prentice, 4 Mete. 216; 
Moore v. Waller’s Heirs, 1 A.K.Marsh. 
488; Hopper v. Harrod, 24 S.W. 870, 
1b Ky.L. 737. 


Mass.—Newcomb vy. Pine Grove 
Cemetery, 78 N.E. 125, 192 Mass. 214. 


Mo.—Bozarth y. Bozarth’s Ex’r, 24 
Mo. 320. 


N.H.—Buber v. Buber, 155 A. 54, 85 

N.H. 160. 

N.J.—Endicott v. Endicott, 3 A. 157, 
N.J.Eq. 93; Whittaker v. Whit- 

taker, 40 N.J.Eq. 33. 


N.Y.—Matter of Lee’s Will, 83 N. 
Y.S. 299, 85 App.Div. 295 [aff 69 N.E. 
1121, 177 N.Y. 541]; Steinele v. Oechs- 
Jer, 5 Redf.Surr. 312 [aff 26 Hun 532, 
14 N.Y.Wkly.Dig. 228]. 


N.C.—Wayne Justices v. Crawford, 
8 N.C. 241. 


Ohio.—Holt vy. Lamb, 17 Ohio St. 
374. Qs 


Pa.—In re Price’s Estate, 81 Pa. 
263; Cassey v. Smith, 38 Pa. 225; In 
re Davies’ Estate, 60 Pa.Super. 360; 
Freeman’s Estate, 18 Pa.Dist.&Co. 
158; Atkinson’s Est., 26 Pa.Dist. 175; 
De Silver’s Estate, 4 Pa.Co. 130. 


Vt.—In re Phelps’ Will, 56 Vt. 661. 


Va.—Waller’s Adm’r v. Catlett's 
Ex’rs, 2 S.E. 280, 83 Va. 200; Simmer- 
man vy. Songer, 29 Gratt. (70 Va.) 9. 


Eng.—In re Tredwell, [1891] 2 Ch. 
640; one Collyer, 55 L.T.Rep.N.S. 344. 


WILLS 


eated time.?°® 


Ont.—Re Goodwin, 17 Ont.W.N. 198; 
Svroule y. Murray, 16 Ont.W.N. 84; 
Re McLean, 16 Ont.W.N. 81. 


[a]. Particular provisions con- 
strued, and held: (1) To allow, dis- 
tribution of the residuary estate, ex- 
cepting sixty shares to be held for 
the benefit of his wife’s niece for life, 
on the death of the testator’s wife, to 
his lawful heirs, although his niece 
was still living, and the will provided 
that such distribution should be 
made “after the decease of my said 
wife and niece.’ Clement y. Crevel- 
ing, 91 A. 89, 83 N.J.Eq. 318 [rev 88 
A. 189, 82 N.J.Eq. 27]. (2) To post- 
pone distribution until after maturity 
of several annuities. Marot v. Bas- 
sett, 122 A. 303, 95 N.J.Eq. 262 (where 
a will provided that “before, how- 
ever, any of the above bequests can 
be passed to those to whom they will 
be due, the following three annuities 
must needs mature,” and created the 
three annuities, the first of which was 
to continue during annuitant’s life 
and the other two for a specified pe- 
riod, the bequests could not be paid 
on expiration of the second and third 
annuities prior to death of first-named 
annuitant). (3) Not to postpone a 
distribution of the residuary estate 
until after the death of the testator’s 


wife. Coudon v. Updegraff, 83 A. 145, 
117 Md. 71. 
[b] Life tenant’s payment of cer- 


tain legacies did not affect the rights 
of legatees under provisions of a will 
deferring payment until the life ten- 
ant’s death. In re Bickerton’s Will, 
261 N.Y.S. 586, 146 Misc. 506 [aff 263 
INGE SGRE 


[c] Bequests not limitations.—On 
a bequest of a fee to a wife with a 
direction that after her enn there 
aid to certain name persons 
Lente sums out of the estate, the 
charges were payable after her death, 
and were not void as a limitation on 
the fee. Hinton v. Hinton, 176 S.W. 
947, 165 Ky. 118. 


[d] Wesidue charged with support 
of beneficiary.—Where the testator 
charged the entire residue of his es- 
tate, real and personal, with the sup- 
port of his incompetent son, and it 
was not certain but that the whole 
residuary estate might be consumed 
in the son’s support to the exclusion 
of remaindermen, there could be no 
distribution until after the son’s 


death. Greene v. Rathbun, 78 A. 528, 
32 R.1. 145. 

70. See cases infra this note. 

[a] Particular provisions as to 


time for payment constrned and held 
to allow payment: (1) On “the liqui- 
dation of the debts” of a corporation. 
Canda v. Canda, (Ch.) 113 A. 503 [aff 
112 A. 727, 92 N.J.Hq. 423, 13 A.U.R. 
1029] (the contingency on which dis- 
tribution was to be made arrived 
where the corporation after the tes- 
tator’s death had within its control 
more than sufficient excess assets to 
liquidate the indebtedness had it de- 
sired and had the creditors been de- 
sirous of having payment, more than 
the amount of the indebtedness hay- 
ing been distributed as dividends on 
stock, the word “liquidation” being 
used in a will to mean not payment 
or provision for payment in the sense 
of the setting aside of a fund for pay- 
ment, but rather a financial condition 
which would, if desired, warrant pay- 
ment and the ability to provide for 
payment if desired); Canda y. Canda, 
112 Av 205 92 Nedved. 42/3583 se AL tas 
1029 {aff (Ch.) 113 A. 503] (the prop- 
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other precedent interest,®® or at any other indi- 
Where a legacy is given to one on 
his attaining a certain age, it has been held that 


er construction of the will limited the 
debts of the company to be paid be- 
fore distribution to those for which 
the testator was personally liable as 
guarantor or indorser). (2) A speci- 
fied length of time after payment of 
a certain sum. Sanger v. Farnham, 
107 N.E. 359, 220 Mass. 34 (under a 
residuary clause providing that the 
trustees should pay to the testator’s 
son the remainder of his share five 
years from payment of five thousand 
dollars, it was held that the five years 
should be computed from the last pay- 
ment on the five thousand dollars). 
(3) As widow might require money. 
In re Ohse’s Will, 119 N.W. 93, 137 
Wis. 474 (where the testator left 
eight hundred dollars to his widow, to 
be paid to her as it became neces- 
sary for her needs, the widow was en- 
titled to determine the character of 
the needs and the time when payment 
Was necessary to meet them). (4) 
Of cash to widow immediately on the 
testator’s death, and to entitle her to 
the balance of the personal property 
at the settlement of the estate. Ross 
v. Ross, 79 S.E. 348, 115 Va. 374. . (5) 
Only after a specified date in futuro. 
Wilcomb v. Moore, 81 A. 1076, 76 N. 
H. 574 (a will giving the testator’s 
brother an annuity for life, to be paid 
by a trustee of the testator’s “prop- 
erty,’’ directing that ‘‘said money’ be 
deposited in a bank and paid to the 
brother as ordered, the balance to re- 
main in the bank until 1920, giving 
certain persons three hundred dol- 
lars each, and directing that the re- 
mainder of the “property” be equally 
divided among nephews and _ nieces 
“then” living, postpones payment of 
the legacies and distribution of the 
remainder until 1920). (6) Only aft- 
er payment of debts. In re Sharpless’ 
Estate, 210 N.W. 528, 202 Iowa 386. 
(7) On existence of reasonable mar- 
ket for sale of realty, at which time 
legacies are payable. In re Lewis, 


254 N.Y.S. 703, 142 Mise. 392. (8) 
When adequate reserve has accumu- 
lated for payment of annuities. 


Parkhurst v. Ginn, 117 N.E. 202, 228 
Mass. 159, Ann.Cas.1918E 982. (9) 
When net estate reached a certain 
sum. Chase Nat. Bank of City of 
New York v. Schleussner, (Conn.) 167 
A. 808 (‘net estate’ in a will provid- 
ing that, if net estate amounted to 
one million dollars, one per cent of 
net estate should be distributed, was 
required to be determined as of time 
of distribution and not of death). 


{b] Distribution of principal.A 
will providing that the testator’s 
younger son “shall have two-thirds 
of my, incomeruntil, hew,. |e sesisined 
years of age, then the income shall be 
divided in one-half—each getting 
equal part, until’? such younger son 
‘is twenty-five years old—after that 
time it shall be divided in one-half 
and given one-half to each of my two 
sons,” intends that after attaining 
the age of twenty-five years by the 
younger son the total property or es- 
tate should be divided equally be- 
tween the two, rather than merely the 
income, as indicated by a strict in- 
terpretation of the language. MHalli- 
burton v. Phifer, 117 S.E. 296, 185 N. 
CrsG6s 


[ec] Under statute requiring court 
to safeguard property of minors, it 
will not comply with a direction in a 
will to pay a legacy at a time dur- 
ing his minority. In re Crampton, 26 
Pa.Dist. 1060. 


[d] When condition of estate per. 
mits.—Where a will, after charging 
the estate with a sum sufficient to 
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it becomes payable on the testator’s death if the 
legatee attains that age in the testator’s lifetime,"* 
although it has also been held that it is payable one 
year thereafter.72 A specific direction as to a par- 
ticular legacy will control a general direction for pay- 
ment of all legacies at a particular time.** A lega- 
ey in lieu of widow’s exemption is payable on de- 
mand.7* Where directions as to payment are repug- 
nant to the gift so that compliance with them would 
alter the nature of the gift, they will be disregard- 
ed.75 

Directions to pay to minor have been held not final 
in the absence of a provision in the will that the in- 
fant’s receipt shall be a sufficient discharge.’° 


[§ 2634] b. Will Giving Executor Discretion as to 
Time for Payment. The time of payment of legacies 
may be left to the discretion of the executors,‘’ in 
which case the legacy becomes demandable on the 
death of the executor;*® and while the courts will 
not interfere with this discretion when properly ex- 
ercised,’® it is not one which the executor may exer- 
cise arbitrarily or capriciously, and is subject to the 


WILLS 


[§§ 2683-2635 


control of the court.8° So the testator may leave it 
to the discretion of the executor whether the legacy 
shall be paid at all, and this discretion possesses the 
same incidents as that given in respect of time of 
payment of legacies.$* 


[§ 2635] c. Postponement of Time for Payment. 
Where a legatee is entitled absolutely to the legacy, 
a provision postponing payment has been held void.*? ~ 
Thus where an absolute vested interest in a defined 
fund is given to an infant legatee, so that according 
to the ordinary rule of law it would be payable on 
the legatee attaining his majority, but payment is 
postponed by the will until a period beyond his ma- 
jority, the courts have in several instances ordered 
payment on the legatee reaching twenty-one years of 
age, on the ground that the direction to withhold the 
possession of the property from the legatee after he 
reached his majority was inconsistent with the abso- 
lute rights of property given him by the will;8* but 
the rule does not apply where the interest on the leg- 
acy is given not to the legatee, but to some other per- 
son;®* and where it is clear that testator intended to 


support the testator’s wife and chil- 
dren, for life, provided that after the 
wife’s death, and when the number 
of those so to be provided for should 
be reduced to two or less, and condi- 
tions would justify it, the property 
should be divided, and distributed 
among the testator’s surviving chil- 
dren or their descendants, and on the 
death of the survivor of those for 
whose support the will provided a 
further division should be made, 
where, after only two of those enti- 
tled to support survived, the income 
of the estate was scarcely. sufficient 
to pay the charges on the property and 
for their support, the preliminary 
division of the estate could not be 
made. Long v. Mayes’ Hstate, 48 
So. 523, 94 Miss. 735. 


71. In re Harriman’s Will, 195 N. 
Y.S. 252, 119 Misc. 42, 121 Misc. 99; 
Coventry v. Higgins, 14 Sim. 30, 37 
Eng.Ch. 30, 60 Reprint 267. 


72. Bonham vy. Bonham, 
Eq. 419. 


73. Worthington’s DEx’rs v. Ware, 
68 S.W. 627, 24 Ky.L. 429; Frost v. 
Capel, 2 Beav. 184, i7 Eng.Ch. 184, 48 
Reprint 1150; Adams v. Clarke, 9 
Mod. 154, 88 Reprint 372. 


38 N.J. 


oe Leberman’s Hstate, 21 Pa.Co. 
416. 
75. In re Bywater, 18 Ch.Div. 17. 
76. Re Robertson, 17 Ont.L. 568, 13 


“Oo iag 208; Re Noyes, 17 Ont. W.N. 


77. Savin v. Webb, 54 A. 64, 96 
Md. 504; Hamlin v. Osgood, 1 Redf. 
Surr. (N.Y.) 409;  Marconnier v. 


Preston, 165 P. 72, 96 Wash. 374. 


[a] MIllustrations.—(1) <A _ provi- 
sion directing payment as rapidly as 
good business judgment might re- 
quire indicates that the testator in- 
tended that pecuniary bequests 
should not be payable until the ex- 
ecutors, in exercise of good business 
judgment, without sacrificing the es- 
tate, could convert so much thereof 
as might be necessary to pay the leg- 
acies. Marconnier v. Preston, 165 P. 
72, 96 Wash. 374. (2) Under a will 
providing for distribution of the es- 
tate at the expiration of ten years 
after the testator’s decease, or at such 
time or times after such ten years, 
but prior to expiration of twenty 


years, from his decease, as his execu- 
tors and trustees, or their successors, 
should deem expedient or advisable, 
the testator gave to the executors 
and trustees a discretion as to the 
distribution of his estate within the 
period limited, with right to make 
partial distribution thereof as cir- 
cumstances might’ warrant. In re 
Dalrymple’s Will, 180 N.W. 829, 181 
N.W. 821, 173 Wis. 464. (3) A provi- 
sion in a will that legacies shall “be 
paid ‘within three years’ from the 
probating of this will at the discre- 
tion of the trustees’ meant that the 
legacies were to be paid within three 
years of the probate of the will, or 
sooner, at the discretion of the execu- 
tors. Pope v. Hinckley, 95 N.E. 798, 
209 Mass. 323. 


[b] Provisions held not to invest 
executor with discretion.—(1) Provi- 
sions for payment if beneficiary is 
solvent. Hull v. Hull, 24 N.Y. 647. 
(2) Provisions allowing payment 
from other moneys than those derived 
from sale of lands if it should seem 
best. Van Rensselaer v. Van Rens- 
selaer, 46 Hun 677, 11 N.Y.St. 292 [aff 
21 N.B. (75, 113° N.Y. 207]. (3) Pro- 
visions that the executors should have 
power to carry the will into effect by 
taking such steps, at such times and 
places as in their discretion may be 
necessary, and that disputes concern- 
ing anything contained in the will 
should be referred to the executors, 
and that their act should be conclu- 
sive on all persons concerned. Ken- 
Medi Rogers, 110 S.E. 107, 118 S. 


[c] Where testator makes legacy 
payable out of specific fund and when 
convenient for the executor, the leg- 
acy becomes payable when such fund 
becomes. sufficient. Wan Rensselaer 
Ae yen Rensselaer, 21 N.E. 75, 113 N. 


{d] Codicil giving executors dis- 
cretionary power to pay principal 
funds to the testator’s daughter be- 
fore the time provided in the body of 
the will where the right of such 
daughters to the principal of their leg- 
acies became absolute was held not 
to subject payment of the legacies to 
the executors’ approval in any event, 
but merely to authorize executors to 
make payment before the time set in 
the will. In re Gross’ Will, 151 N.Y.S. 
1090, 89 Mise. 694, 14 Mills Surr. 112. 


78. Clarke’s Estate, 7 Pa.Dist. 468, 
21 Pa.Co. 285. 


79. In re Buchar’s Estate, 74 A. 
237, 225 Pa. 427, 25 L.R.A.N.S. 421. 


80. Me.—Savin v. Webb, 54 A. 64, 
96 Md. 504. 


N.Y.—McKay v. McAdam, 30 N.Y.S. 
288, 80 Hun 260; Hamlin v. Osgood, 
1 Redf.Surr. 409. 


Pa.—In re Buchar’s Estate, 74 A. 
231, 225, Pa. 427, 25. TeR. AWN: S. e42ie 
E AULeEaOns Appeal, 16 A. 38, 1 Mon. 


Boag oe ee AOR: v. Power, 35 N.S. 


Ont.—Re Kean, 12 Ont.W.N. 15. 


[a]. Thus (1) the court may direct 
legacies to be paid notwithstanding 
the discretion given to the trustees, 
where, after the lapse of a reasonable 
time since the death of testator, it 
appears that a portion of the estate 
can be sold for that purpose without 
loss or injury. Patterson’s Appeal, 
16 A. 38, 1 Mon. (Pa.) 388.° (2) Al- 
though the executor of the estate is 
made the sole judge as to when it will 
be convenient for him to pay a lega- 
cy there are ample funds in his hands 
to pay it, in the absence of some good 
reason why he should not pay the 
same, the payment thereof will be 
compelled. McKay v. McAdam, 30 N. 
Y.S. 288, 80 Hun 260. 


81. Girard v. Futterer, 3 So. 516, 
83 Ala. 234; Howland v. Howland, 11 
Gray (Mass.) 469. 


Baie Burke’s Estate, 20 Pa.Dist. 
83. Mo.—Dado v. Maguire, 71 Mo. 
App. 641. 


N.J.—Randolph v. Randolph, 40 N.J. 
Eq. 73. 


Pa.—Boothroyd’s Estate, 23 Pa.Dist. 
712; Hallowell’s Estate, 16 Pa.Dist. 
17, 33 Pa.Co. 596; Keyser’s Hst., 6 Pa. 
Dist. 181, 19 Pa.Co. 364. 


Eng.—In re Young, 18 Beav. 199, 
52 Reprint 79; Rocke v. Rocke, 9 
Beav. 66, 50 Reprint 267; Curtis v. 
Lukin, 5 Beav. 147, 49 Reprint 533. 


Ont.—Goff v. Strohm, 28 Ont. 553. 


84. Merritt v. Richardson, 14 Al- 
len (Mass.) 239. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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postpone payment, his intention will be given effect.®® 
Where the legatee’s application to enforce payment 
is in effect an application for an adnyinistration or- 


der, the granting or refusal is for the discretion of 
the court.®¢ 


[§ 2636] 4. Legacy Charged on Land. Where tes- 
tator devises land to his wife durante viduitate and 
at her death to his remaindermen charged with pay- 
ment of a legacy, it becomes payable when the estate 
vests in the remaindermen by the widow’s death,*7 
and not before then.88 When a devise is made sub- 
ject to the payment by the devisee of a certain sum 
to a third party at a fixed date during each year of his 
life, the payment becomes due on the fixed date next 
occurring after the devise takes effect.89 And where 
land was devised charged with the payment of a cer- 
tain sum for the benefit of a child when she was old 
enough to be sent to school, the sum was held pay- 
able at her fifth year, the minimum of the schol- 
astic period under the free school system of the 
state.°° The requirement of a will that a legacy 
charged on land should be paid as soon as convenient 
necessitates its payment within a reasonable time 
under the circumstances, and does not mean that it 
should never be paid, or not paid until after the 
death of the devisees of the land.®t Immediate pay- 
ment may be demanded from a devisee who was re- 
quired by will to pay for land devised in excess of a 
certain number of acres.°!% 


[§ 2637] 5. Legacy Given by Will under Power 
of Appointment. Money given by will under a pow- 
er of appointment is payable at once on the probate 
of the will of the donee of the power.®? 


[§ 2638] 6. Acceleration of Payment. Where 
the testator has particularly specified the time for 
payment of a legacy, it has been held that there can 
be no acceleration.®? Where a legacy is given to take 
effect at the termination of a preceding life estate or 
at the death of the taker for life, and it is evidently 


85. Claflin v. Claflin, 20 N.E. 454, 
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not subject to payment of these sums, 
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the testator’s intent that, on the failure of the life es-. 
tate for any reason, the legacy over is to take effect 
at once, the failure of the life interest will acceler- 
ate the enjoyment of the remainder, and the legacy is 
then payable immediately on the termination of the 
life estate, as where a widow elects to take under the 
law instead of a life interest provided for her in leu 
of dower under the will;°* but where the fund is in 
terms to be paid at the death of the wife, who is giv- 
en the enjoyment thereof for life, the failure of her 
life interest by virtue of her election to take against 
the will does not accelerate the remainder, and there 
can be no distribution of the fund until the time fix- 
ed by the will therefor, namely, her death.°> An es- 
tate left by will, to the use of a person for life, and 
after death to the person or persons who should be 
his heir or heirs at law, cannot be paid over to his 
children and heirs, on his consent, during his life- 
time, because, until after his death, it cannot be de- 
termined who are the heirs.°® Legacies charged on 
a specific devise of a contingent remainder in fee, and 
payable on death or remarriage of the testator’s wid- 
ow, are not accelerated by her election to take 
against the will, nor by an acceptance of the devise 
at a date earlier than that at which the will vests 
it.°7 Where a will makes provision for division of 
income until the youngest child of the testator be- 
comes of age, and provides further division thereof 
until the death of the widow, after which the prin- 
cipal is to be divided, where the widow dies before 
the youngest child has come of age the principal may 
be then divided.®* If the remainderman assigns his 
interest to the person entitled to the life income, the 
assignee is entitled to immediate payment of the leg- 
acy.°® Where a will gives realty to executors to hold 
for a period of years before distribution, and also 
gives them power to sell the same within that time, 
on sale of the realty the proceeds thereof are to be 
distributed without waiting for the expiration of the 
time during which the realty could not be distribut- 
ed.t Where property is to be held for the payment 


Ferguson’s Estate, 20 A. 945, 1388 Pa. 


a Mass. 19, 3 L.R.A. 370, 14 Am.S.R. 
393. 


&6. In re Livingston’s Estate, 32 


Man. 465. ¢ 


87. Keir v. Keir, 99 P. 487, 155 Cal. 
96; Perry v. Hale, 44 N.H. 363. 


[a] hus, where a will provided 
that the testator’s widow should re- 
ceive all his property “in trust’ for 
his heirs, she to use the rents and is- 
sues of the property for her support 
during her life, that ‘on the death” 
of the widow the property should be 
divided among the testator’s children, 
and that the testator’s son on recelv- 
ing specific parcels of property should 
pay a certain sum to the testator’s 
grandson, the grandson’s cause of ac- 
tion against the son for such Sum ac- 
crued on the death of the widow, al- 
though after the death of the testator 
the widow conveyed to the son her life 
estate in his portion of the property, 
thus giving the son an estate in fee. 
Keir v. Keir, 99 P. 487, 155 Cal. 96. 


88. Armentrout .v. Armentrout’s 
Ex’rs, 72 S.E. 721, 112 Va. 660. 


{a] Wllustration.—Where the tes- 
tator left both real and personal prop- 
erty to his wife for life, with remain- 
der to named children, and provided 
that they should pay certain sums to 
three other children, it being apparent 
that the life estate of the wife was 


and that they were charged on the es- 
tates in remainder, the legatees could 
not enforce payment until the re- 
maindermen had come into possession, 
the value of the estate being subject 
to fluctuation, and the devisees be- 
ing entitled to their election whether 
they would accept the gift burdened 
with the charge when the value of 
the estate is determinable. Armen- 
trout v. Armentrout’s Ex’rs, 72 S.E. 
721, 112 Va. 660. 


89. Cray v. Johnson, (N.J.Ch.) 20 
A. 212. 

90. Taliaferro v. Day, 82 Va. 79. 

91. Wingfield v. McGhee, 72 S.E. 
154, 112 Va. 644. 

914%. Wetherall v. Wetherall’s 
Ex’r, 289 S.W. 303, 217 Ky. 362. 

92. Ashton v. Wilkinson, 30 A. 895, 
53 N.J.Ea. 6, 227 [aff 35 A. 1130, 53 
N.J.Eq. 2271. 

93. In re Derbyshire’s Estate, 86 
A. 878, 239 Pa. 389. 

94. Ill—Slocum v. Hagaman, 52 
N.E. 332, 176 Ill. 533. 

, 

Ky.—Church Home vy. Morris, 36 S. 
W. 2, 99 Ky. 317, 18 Ky.L. 384. 

Mich.—In re Schultz’s Estate, 71 N. 
W. 1079, 113 Mich. 592. 


Pa.—Vance’s Estate, 21 A. 6438, 


141 
Pa, 201, 23 Am.S.R. 267, 12 L.R.A. 227; 


208; Coover’s Appeal, 74 Pa. 143; Lam- 
mert’s Estate, 18 Pa.Dist. 142; Bren- 
nan’s Estate, 15 Pa.Dist. 231. 


R.I.—Sherman v. Baker, 40 A. 11, 
20 R.I. 446, 40 L.R.A. 717. 


$5. Brandenburg v. Thorndike, 28 
N.E. 575, 139 Mass. 102; Lovell v. 
Charlestown, 32 A. 160, 66 N.H. 584; 
Moore’s Est., 9 Pa.Dist. 58; Jones v. 
Knappen, 22 A. 630, 63 Vt. 391, 14 L. 
R.A. 293. See Stewart v. Jones, 118 
S.W. 1, 219 Mo. 614, 131 Am.S.R. 595 
(where a_ testator, after devising a 
homestead to his wife for her life, di- 
rected that at her death the executor 
should sell it and divide the proceeds, 
it could not be said that his sole ob- 
ject was to provide a house for his 
widow, so that, where she parted with 
her interest therein during her life- 
time in consideration of an annuity, 
the homestead could not be sold be- 
fore her death for the benefit of the 
purchaser, but the testator’s intent as 
expressed in the will should be en- 
forced). 


96. In re Bartles, 33 N.J.Eq. 46. 


97. Page v. Rouss, 103 S.B. 289; 
86 W.Va. 305, 138 A.L.R. 933. 


a Chesley v. Sherburne, 56 N.H. 
99. In re Hunter, 17 Ont.W.N. 373. 


1. Woodward v. Woodward, 28 W. 
Va. 200. 
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of annuities and distributed at the death of the last 
annuitant, on a release by the last surviving annu- 
itant the property should be immediately distribut- 
ed.2. Where a beneficiary is to take at a time a cer- 
tain person would have reached majority, a change of 
law accelerating the time when majority is reached 
accelerates the time of taking.* 


[§ 2639] 7. Effect of Death of Legatee. Where a 
vested legacy, not charged on land, is given to a 
child to be paid at his reaching’ a certain age and in- 
terest is payable thereon in the meantime, if the leg- 
atee die under that age his representative will be en- 
titled to the immediate payment of the legacy;* but 
if no interest is payable, the representative must 
wait until the legatee would have reached that age 
had he lived. Where a legacy is payable on the leg- 
atee coming of age or the expiration of a stated time, 
or if he dies before that age or time lcaving issue it is 
to be paid to his children, on his death, leaving issue, 
before his coming of age or the lapse of the time, the 
children are entitled to be paid at once, without wait- 
ing until such time as the deceased legatee would 
have come of age had he lived, or the expiration of 
the time he would have had to wait.® 


Partial distribution. Where property is left to 
several legatees equally for life and on their deaths 
the property of which each had the use is to go to the 
testator’s legal descendants, on the death of a lega- 
tee a partial distribution must be made.” 


2. Cook’s Estate, 10 Pa.Co. 465. W. 579, 54 Mich. 
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[§ 2640] T. Interest on Legacies**—1. Introduc- 
tory Statement. Interest, which in its more gener- 
al aspects has been treated elsewhere in this work,® 
is, in the sense in which the word is used in connee- 
tion with the payment of legacies, the compensation 
allowed by law for the deprivation of a legacy or dis- 


tributive share beyond the date at which it is pay- 


able according to the terms of a will or statute.'° 
Strictly speaking, it is not a penalty for nonpayment 
or default in payment of the legacy, but is a part 
of, or accretion to, the legacy itself.** 


[§ 2641] 2. What Law Governs. Whether inter- 
est is payable on a legacy, and the rate of interest 
to be paid, are matters ordinarily governed by the 
law of the testator’s last domicile.17 Where, how- 
ever, the legacy is one charged on property devised, 
or on the devisee, who by his acceptance of the de- 
vise impliedly agrees to pay the legacy,'* the rate of 
interest is governed, it has been held, by the law of 
the place where such implied agreement was made, 
and where the cause of action to recover the legacy 
accordingly arose.14 


{[§ 2642] 3. Right to Interest in General—a. On 
General Legacies!®—(1) In General—(a) Rule Stat- 
ed. It is a general rule that, unless otherwise pro-. 
vided by the willt® or by statute,!7 interest is 
payable on a general legacy, from the time when the 
legacy ought to be paid, until the time when it is 
paid.t® The fact that a legacy is of a sum “not ex- 


v. Sloper’s Ex’rs, 160 N.E. 275, 263° 
Mass. 534. 


8. Aquilar v. Vasquez, 6 Porto Ri- 
Coul: 

4. Md.—Savin v. Webb, 54 A. 64, 
96 Md. 504. 


N.H.—Felton vy. Sawyer, 41 N.H. 
202. 


N.J.—Voorhies v. Otterson, 57 A. 
408, 66 N.J.Eq. 172. 
Pa.—Bowman’s Appeal, 34 Pa. 19; 


Jacobs v. Bull, 1 Watts 370, 26 Am. 
Dii2- 


Tenn.—McReynolds v. Graham, (Ch. 
App.) 43 S.W. 138 


Eng.—Crickett v. Dolby, 3 Ves.Jr. 
10, 30 Reprint 866. 


5. Savin v. Webb, 54 A. 64, 96 Md. 
504; Jacobs v. Bull, 1 Watts (Pa.) 
370, 26 Am.D. 72. 


6. Delaware Trust Co. v. Zinn, 149 
A. 304, 17 Del.Ch. 107; Ware v. Cook’s 
bx’rs, 5 N.J.Ha. 198. 


7, WWadcox v. Cody, 135 N.Y.S. 861, 
75 Misc. 569 [aff 140 N.Y.S. 1122, 155 
Apv.Div. 9431. 


8. Income of legacy: 


As included in gift of property or 
fund producing it see supra § 1452. 
Given in trust see supra §§ 1876-1903. 
Interest on advancements see supra 
§ 2250. 


Liability of executor or administra- 
tor for interest on legacies see Mxecu- 
tors and Administrators §§ 1348-1351. 


9. See Interest 33 C.J. p 172. 


10. Iowa. J z 
Williams, 176 N.W. 971, 188 Iowa 904; 
Buchanan vy. Hunter, 148 N.W. 881, 166 
Iowa 663. 


Mich.—Wheeler v. Hatheway, 20 N. 


Mo.—In re Lewis’ Estate, 240 S.W. 
493, 495, 210 Mo.App. 74 [quot Cyc]; 
Good Samaritan Hospital v. Missis- 
sippi Valley Trust Co., 117 S.W. 637, 
137 Mo.App. 179. 


N.H.—Foster v. McLane, 148 A. 28, 
84 N.H. 203; Dennison y. Lilley, 144 
A. 523, 88 N.H. 42 


N.Y.—In re Suter s Will, 263 N. 
Y.S. 197, 146 Misc. 861. 


Ohio. 
piled Science, 
St. 


B. - —Planta v. Greenshields, [1932] 
3 Dom.L.R. 423. 


38 Woerner Admin. (3d ed) § 458. 


11. In re Hubbell’s Estate, 15 P. 
(2d) 503, 216 Cal. 574; State Bank of 
Chicago v. Gross, 176 N.E. 739, 344 
Tll. 512, 75 A.L.R. 172; Dennison v. 
Lilley, 144 A. 523, 83 N.H. 422; In re 
Payne’s Will, 177 N.W.. 858, 171 Wis. 
608, 10 A.L.R. 998. But see Buchanan 
v. Hunter, 148 N.W. 881, 166 Iowa 
663 (taking the contrary view). 


12. Welch v. Adams, 25 N.E. 34, 
152’ Mass. 74, 9 L.R.A. 244; Graveley 
v. Graveley, 25 S.C. 1, 60 Am.R. 478; 
Hamilton v. Dallas, 38 L.T.Rep.N.S. 


56 ME 484, 62 Ohio 


Palsy 
18. See supra § 2555. 
14. Brown v. Knapp, 79 N.Y. 136. 
15. “General legacy” see supra § 
2086. 
16. Bayley v. Sloper’s Ex’rs, 160 N. 


HE. 275, 263 Mass. 534. 


[a] Legacy payable “without in- 
terest.”—Under a will providing that 
legacies and devises shall be paid, as 
therein provided, ‘without interest 
thereon,” no interest is payable on 
legacies not paid when due. Bayley 


17. See statutory provisions; and, 
In re Williams’ Estate, 10 P.(2d) 219, 
167 Wash. 524. 


[a] No interest to be paid on any 
“devise.’-—A statute providing that 
no interest shali_ be allowed or cal- 
culated on any devise contained in. 
any will unless such will expressly 
provides for interest is applicable to 
bequests of personalty as well as 
devises of realty, and interest is not’ 
payable on any bequest unless a con- 
trary intention appears in the will. 
In re Williams’ Estate, 10 P.(2d) 219, 
167 Wash. 524. 


{b] In Colorado the subject of in- 
terest is a creature of statute solely, 
and there is no right to interest on a 
legacy except if and as it be given 
by statute. It is not given by a stat- 
ute providing that interest may be 
allowed on moneys after they become 
due “on any bond, bill, promissory 
note or other instrument of writing,” 
the “other instrument” comprehended 
thereby being one of the same nature 
as those enumerated, that is, resting 
on contractual obligation. Cobb v. 
Stratton’s Hstate, 138 P. 35, 56 Colo. 
278, Ann.Cas. 1915C 1166. 


18. Ala.—Walker v. 
Ala. 396. 


Cal.—In re Fitzgerald’s Estate, 217 
PBSt713, 1621 CalLAppat44. 


Conn.—Miller v. Metealf, 58 A. 748, 
TimConn., WeiGs 


Del.—Custis v. Adkins, 6 Del. 382, 
68 Am.D. 422. 


Itl.—State Bank of Chicago. v. 
Gross, 176 N.B. 739, 344 Ill. 512, 75 A. 
L.R. 172; Fraser v. Fraser, 149 Ill. App. 
186. See Dreyfuss v. Freud, 189 Ill. 
App. 417. Compare Pillsbury v. Early, 


Walker, 17 
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ceeding” a specified amount does not prevent in- 
terest from being payable thereon, where payment 
of it is delayed, notwithstanding the addition of in- 
terest causes the total sum passing to the legatee 
to exceed the amount specified in the will.!® 
been held that, where legacies are given to each of 
several persons, and as to all but one of them the 
will provides that they shall not bear interest, a pre- 
sumption arises that the testator intended that such 
other legacy, not so restricted, shall bear interest ;°° 
but the contrary view has been taken by other au- 
thority, holding that in such ease such other legacy 
bears no interest unless the will exhibits an intention 
Where a right to interest does 
not exist as a matter of law, it cannot be awarded 


that it shall do so.?? 


252 Il.App. 620 (holding that inter- 
est is not payable on a legacy where 
the failure to pay it at the time it 
ought to have been paid was because 
the executor believed he had a mer- 
itorlous defense to its payment, and 
resisted payment accordingly). 


Ky.—Grainger’s Ex’rs and Trustees 
v. Pennebaker, 56 S.W.(2d) 1007, 247 
Ky. 324; Dockery’s Ex’rs v. Dockery, 
185 S.W. 849, 170 Ky. 194. 


La.—Breaux’s Succession, 28 La. 
Ann. 603. 
‘ Me.—Osgood vy. Lovering, 33 Me. 
64. 


Md.—Graham v. Whitridge, 57. A 
609, 58 A. 36, 99 Md. 248, 66 L.R.A. 408, 
9 Prob.Rep.Ann. 172. 


Mass.—Parkhurst y. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.1918E 982; 
Kent v. Dunham, 106 Mass. 586; 
Dawes v. Swan, 4 Mass. 208. 


Mich.—Wheeler v. Hatheway, 20 N. 
W. 579, 54 Mich. 547. 


N.H.—Dennison vy. Lilley, 144 A. 
523, 83 N.H. 422. 
N.J.—Ashton v. Wilkinson, 30 A. 


“$95, 35 A. 1130, 58 N.J.Eq. 6, 227. 


N.Y.—In re Rutherford, 89 N.H. 820, 
196 N.Y. 311; Niagara Bank v. Talbot, 
96 N.Y.S. 976, 110 App.Div. 519 [aff 
Mime Sie bo Lal 8 4acNiey. we OiiO.l)s wkmuere 
Stulman’s Will, 263 N.Y.S. 197, 146 
Misc. 861; In re Michaelis’ Estate, 179 


N.Y.S. 901, 110 Mise. 185; Lupton v. 
SSR ROM, 2 Johns.Ch. 614; Lynch v. 
Mahoney, 2 Redf.Surr. 434; Hepburn 


v. Hepburn, 2 Bradf.Surr. 74; Devlin’s 
Estate, Tuck.Surr. 460. Compare In 
re Arnolt’s Estate, 217 N.Y.S. 323, 127 
Mise. 579 (holding that, where the in- 
come and earnings of property during 
the period of administration of the 
estate are turned over to the legatee, 
no interest will be allowed on the 
principal). 


N.C.—Hester v. Hester, 38 N.C. 9. 


Ohio.—Gray v. Case School of Ap- 
plied Science, 56 N.E. 484, 62 Ohio St. 
1; Guiou v. Guiou, 5 Ohio Dec. (Re- 
print) 205, 3 Am.L.Rec. 476. 


Pa.—lIn re Engles’ Estate, 31 A. 681, 
167 Pa. 463; Sproul’s Appeal, 105 Pa. 
442; Cooper v. Scott, 62 Pa. 139; Duf- 
fey v. Bellefonte Presb. Cong., 48 Pa. 
46; Curran’s Estate, 16 Pa.Dist.&Co. 
603; Twells’s Estate, 11 Pa.Dist. 713. 
Compare In re Mayer’s Estate, 137 A. 
627, 289 Pa. 407 (where the court, in 
remanding the cause with directions 
to award payments on account of a 
legacy to be paid at such times as the 
lower court might fix, observed that 
“interest, of course, cannot be allow- 
ed until the court fixes the time of 
payment,” by which was meant, ap- 
parently, no more than that the 
amount payable as interest could not 


be determined until the time when the! 


WILLS 
ing equity.?? 


It has 


of Rule. 


legacy would be paid should have 
been fixed, since until that time the 
period during which the legacy would 
bear interest would not be known). 


Philippine.—Fuentes y. Canon, 6 
Philippine 117. 


R.I.—Chafee v. Maker, 24 A. 773, 17 
REL 7395 


S.C.—Jones v. West, 20 S.C.L. 
561 note; Stephenson v. Axson, 8 S.C. 
Eq. 274. 


Vt.—Smith v. Moore, 25 Vt. 127. 


Wis.—In re Gehring’s Will, 192 N. 
W. 36, 179 Wis. 589. 


Eng.—Careless v. Careless, 1 Meriv. 
384, 35 Reprint 715, 19 Ves.Jr. 601, 34 
Reprint 639; Londesborough v. Som- 
erville, 19 Beay. 295, 52 Reprint 363. 


See Wiley v. Lockwood, 186 N.W. 
699, 151 Minn. 372 (where it was said 
that a legacy does not bear interest 
until payment may legally be demand- 
ed, unless the will or a statute makes 
some different provision). 


And see cases passim infra §§ 2643-— 
2662. 


[a] Legacies for charitable or 
benevolent purposes (1) bear interest 
from the time they become due and 
payable, the same as other legacies. 
In re Fitzgerald’s Estate, 217 P. 773, 
62 Cal.App. 744. (2) Thus a legacy to 
a town for the purpose of erecting a 
hospital in the town bears interest 
from a year after the testator’s death. 
Denileen v. Lilley, 144 A. 523, 83 N. 

. 422. 


Time of payment of legacies see su- 
pra §§ 2631-2639. 


19. In re Michaelis’ Estate, 179 N. 
Y.S. 901, 110 Misc. 185. Compare El- 
lison v. Mattison, 102 S.E. 723, 113 S. 
C. 412 (where one of the grounds for 
denying interest to the legatee of two 
fifths of an estate was that the addi- 
tion of interest would cause the 
amount received by him to exceed two 
fifths of the estate). 


20. In re Knight’s Estate, 135 N. 
W. 379, 91 Neb. 127. 


21. In re Hier’s Estate, 199 N.Y.S. 
623, 205 App.Div. 215. 


22. In re McdAllister’s Estate, 
N.W. 596, 191 Iowa 906. 


23. In re Jones, [1932] 1 Ch. 642; 
Rees v. Fraser, 26 Grant Ch. (Ont.) 
233; In re Walsh Estate, 13 Sask.L. 
289. 


Conditional or contingent legacies 
in general see supra §§ 1751-1820. 

24. Parkhurst v. Ginn, 117 N.E. 
202, 228 Mass. 159, Ann.Cas.1918E 982. 

Interest on legacy payable at speci- 
fied time or on specified contingency 
in general see infra 8 2651. 


25. Where time of payment of leg- 
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merely for the purpose of equalizing legacies or do- 


Contingent legacy ordinarily does not bear inter- 
est while it is in suspense;?* but on the happening 
of the contingency interest begins to run at once.** 


[§ 2643] (b) At What Time Legacy Commences 
To Bear Interest—aa. In General—(aa) Statement 
In the absence of a statute, or an express 
or implied provision in the will, fixing the time at 
which a legacy shall be paid,?® or the time at which 
interest shall commence to run,?° a general legacy 
ordinarily commences to bear interest one year after 
the death of the testator,?7 except where at that 
time the testator’s estate has no assets, and prop- 


acy is fixed by: 
Statute see infra § 2650. 7 
Will see infra §§ 2651-2656. 


26. Where statute or will fixes 
time for interest to commence see in- 
fra § 2657. 


27. U.S.—Sullivan v. Winthrop, 23 
F.Cas.No. 13,600, 1 Sumn. 1. But see 
Dickey v. Dickey, 94 F. 231, 36 C.C.A. 
211 (holding that if interest on lega- 
eles is allowable at all, it does not 
commence to be demandable until an 
order for payment of legacies has 
been made by the court). 


Conn.—Beit v. Beit, 119 A. 144, 98 
Conn. 274. 


Del.—Rice v. Rice, 111 A. 439. 12 
Del.Ch. 245. 


D.C.-—Caton v. American Security & 
DMrust Co, 57 AppibiC. 2792 mG) 
381 [cert den 48 S.Ct. 116, 275 U.S. 
554, 72 L.Ed. 422]; Powell v. Drake. 
19) *D:C...334. 


Hawaii.—Matter of Wilder, 
wali 492. 


Ind.—State v. Crossley, 69 Ind. 2038: 
Case v. Case, 51 Ind. 277; Lupton v, 
Coffel, 94 N.E. 799, 47 Ind.App. 446. 


Iowa.—Security Sav. Bank vy. Wil- 
liams, 176 N.W. 971, 188 lowa 904, 913 
[cit Cyc]. 


Ky.—Chambers’ Guardian vy. Cham- 
bers’ Ex’rs, 7 S.W. 620, 87 Ky. 144, 9 
Ky.L. 981; Hood v. Maxwell, 66 S.W. 
QC yea 3, Sy dase Ode 


Me.—Palmer v. Palmer’s Estate, 75 
A. 130, 106 Me. 26; Hamilton vy. Mc- 
Quillan, 19 A. 167, $2 Me. 204; De- 
crow v. Moody, 73 Me. 100. 


Md.—Lewis v. Lewis, 113 A. 573, 
138 Md. 70; Harrison vy. Denny, 77 A. 
837, 113 Md. 509; Hitch v. Davis, 3 
Md.Ch. 266; Crain v. Barnes & Fergu- 
son, 1 Md.Ch. 151; Jones v. Stockett, 
2 Bland 409; Hammond vy. Hammond, 
2 Bland 306. 


Mass.—Boston Safe Deposit & Trust 
Co: v. Reed, 118 N.E. 333, 229 Mass. 


9 Ha- 


267; Lyford v. McFetridge, 117 N.E. 
589, 228 Mass. 285; Gilbert v. Bachel- 
ders St NER 956,0 2s Niasseema or 


Parker v. Cobe, 94 N.E. 476, 208 Mass. 
260, 33 L.R.A.N.S. 978, 21 Ann.Cas, 
1100; Daniels v. Benton, 62 N.E. 960, 
180 Mass. 559, 7 Prob.Rep.Ann. 471; 
In re Bartlett, 40 N.E. 899, 163 Mass. 
509, 1 Prob.Rep.Ann. 440; Ogden v. 
Pattee, 21 N.E. 227, 149 Mass. 82, 14 
Am.S.R. 401; Kent v. Dunham, 106 
Mass. 586. 


Mo.—In re Lewis’ Estate, 240 S.W. 
493, 210 Mo.App. 74. 


Neb.—In re Knight’s Estate, 135 N. 
W. 379, 91 Neb. 127. 


N.H.—White v. Chaplin, 148 A. 21, 
84 N.H. 208; Foster v. McLane, 148 
A. 28, 84 N.H. 203; Dennison v. Lil- 
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erty comes into the estate at a later time.?® 
rule has been established for convenience, and is 
founded on the presumption that within that time 
the executor will have been enabled to ascertain the 
condition of the estate, to collect the assets, and be 
prepared to pay the legacies,?®° and on the fact that, 
within the first year at least, an executor, whose pri- 
mary duty it is to marshal the assets for distribu- 
tion,®® is not expected to produce such income as is 
earned by a fiduciary charged with the permanent 
The rule is applicable, 
however, notwithstanding, by reason of litigation or 


management of an estate.?1 


ley, 144 A. 523, 83 N.H. 422; Fuller v. 
Gale, 103 A. 308, 78 N.H. 544; Rice v. 
Boston Port, ete, Aid Soc., 56 N.H. 


ee Loring v. Woodward, 41 N.H. 
N.J.—Welsh v. Brown, 43 N.J.Law 


387; Rowe v. Rowe, 167 A. 16, 113 N 
J.Eq. 344; Caldwell Nat. Bank v. 
Rickard, 143 A. 745, 103 N.J.Eq. 516; 
In re Wadskier’s Will, 103 A. 188, 88 
N.J.Eq. 589; In re Short’s Estate, 99 
A. 609, 87 N.J.Eq. 276; Smith v. Fidel- 
ity rust, Co, 2037AS 697,698, 87 N:J. 
Eq. 247 [cit Cyc]; Warwick v. Ely, 
44 A. 666, 59 N.J.Eq. 44; Ashton v. 
Wilkinson, 30 A. 895, 35 A. 1130, 53 N. 
J.Eq. 6, 227; Marsh v. Taylor, 10 A. 
486, 43 N.J.Eq. 1; Clayton v. Somers’ 
Ex’r, 27 N.J-Eq. 230. 


N.Y.—In re Meyer’s Estate, 249 N. 
Y.S. 451, 140 Mise. 1; In re Brown’s 
Will, 288 N.Y.S. 160, 135 Misc. 611; 
Williamson y. Williamson, 6 Paige 
298; Matter of Noyes, 5 Dem.Surr. 
309; In re Williams, 1 Redf.Surr. 208, 
12 N.Y.Leg.Obs. 179. 


N.C.—Shepard v. Bryan, 143 S.E. 
835, 195 N.C. 822; Moore vy. Pullen, 21 
S.E. 195, 116 N.C. 284; Hart v. Wil- 
liams, 77 N.C. 426; Swann v. Swann, 
58 N.C. 297. Compare Redding v. Al- 
len, 56 N.C. 358 (holding that a legacy 
of money, where no time is fixed for 
its payment, is payable at the testa- 
tor’s death, and, where there are no 
debts, interest is accordingly payable 
from the date of death). 


Ohio.—Gray v. Case School of Ap- 
Bled Science, 56 N.E. 484, 62 Ohio 


Pa.—In re Hoskinson’s Estate, 112 
A. 125, 268 Pa. 447; In re O’Leary’s 
Estate, 100 A. 459, 255 Pa. 521; In re 
Pearson’s Hstate, 97 A. 71, 251 Pa. 
612; In re Keech’s Estate, 87 A. 6238, 
240 Pa. 491; Koon’s Appeal, 6 A. 377, 
113 Pa. 621; Jones’ Appeal, 3 Grant 
169; Beehler v. Smith, 3 Grant 141; 
Hichelberger’s Estate, 7 Pa.Super. 401, 
42 Wkly.N.C. 260; Betton’s Estate, 25 
Pa.Dist. 776; Garrett’s Estate, 24 Pa. 
Dist. 70, 43 Pa.Co. 100; Entemann’s 
Estate, 18 Pa.Dist. 343; Bunting’s Es- 
tate, 14 Pa.Dist: 7, 31 Pa.Co. 128; 
Twells’s Estate, 11 Pa.Dist. 713; Mar- 
tin’s Estate, 7 Pa.Dist. 408, 21 Pa.Co. 
145; Randolph’s Wstate, 6 Pa.Dist. 
735; Watt's Estate, 3 Pa.Dist. 343; 
Barr’s Estate, 33 Pa.Co. 647; Watts’s 
Estate, 14 Pa.Co. 625; Morris’ Estate, 
38 Pa.Co. 191; Bird’s Estate, 2 Pars. 
EKq.Cas. 168; Tweed’s Hstate, 1 Chest. 
Co. 469; King’s Estate, 11 Phila. 26. 


R.I.—Barber v. Westcott, 43 A. 844, 
21 R.I. 355; Webster v. Wiggin, 35 A 
961, 19 R.I. 653; Wood v. Hammond, 
17 A. 324, 18 A. 198, 16 R.I. 98; Derby 
v. Derby, 4 R.I. 414. 


S.C.—Graveley v. Graveley, 25 S.C. 
1, 60 Am.R. 478. 


Tenn.—Fidelity Trust Co. v. Serv- 
ice Laundry Co., 22 S.W.(2d) 6, 160 
Tenn. 57; Morgan v. Pope, 7 Coldw. 
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This 


‘children, Etc. 


541; Mills v. Mills, 3 Head 705. See 
Goodman vy. Palmer, 195 S.W. 165, 137 
Tenn. 556 (recognizing the general 
rule, but pointing out that in Tennes- 
see it has not been conformed to in 
every Situation); Ensley v. Ensley, 
58 S.W. 288, 105 Tenn. 107 (reeogniz- 
ing rule). 


Vt.—Woodward’s Estate vy. Holton, 
62 A. 718, 78 Vt. 254, 6 Ann.Cas. 524 
and note. 


Va.—Armentrout v. Armentrout’s 


Ex’rs, 72 S.H. 721, 112 Va. 660; Moor- 
man v. Crockett, 17 S.E. 875, 90 Va. 
185; Shobe’s Ex’rs v. Carr, 3 Munf. 


(17 Va.) 10. 


Wash.—Marconnier v. Preston, 165 
P. 72, 96 Wash. 374. 


W.Va.—Couch y. Hastham, 3 § 
29 W.Va. 784." 


Wis.—In re Forster’s Will, 217 N. 
W. 740, 195 Wis. 58; In re Barrett’s 
Will, 181 N.W. 220, 173 Wis. 313; In 
re Brandon’s Estate, 160 N.W. 177, 164 
Wis. 387. 


Eng.—Fisher v. Brierley, 30 Beav. 
268, 54 Reprint 892; Hertford v. 
Lowther, 9 Beav. 266, 50 Reprint 345; 
Gough v. Bult, 16 Sim. 323, 39 Eng. 
Ch. 323, 60 Reprint 898; Re Friend, 78 
L.T.Rep.N.S. 222. 


B.C.—Planta v. Greenshields, [1932] 
3 Dom.L.R. 423. 


Ont.—Re McDonald, 46 Ont.L. 358; 
Toomey v. Tracey, 4 Ont. 708. See Re 
Daly, 58 Ont.L. 301, [1926] 1 Dom.L.R. 
822 (dictum). 


Sask.—In re Walsh Estate, 13 Sask. 
L. 289. 


See Dreyfuss v. Freud, 189 Ill.App. 
417; Wiley v. Lockwood, 186 N.W. 
699, 151 Minn. 372 (dictum). 


Compare Wheeler v. Hatheway, 20 
N.W. 579, 54 Mich. 547 (where the 
court, recognized the rule as general- 
ly applicable, but added, obiter, that 
in this state the time within which 
debts and legacies are to be paid is 
usually limited by the probate court 
to one year from granting letters tes- 
tamentary, and that interest is ac- 
cordingly to be computed from the 
expiration of such time); Cullen vy. 
McNeil, 42 N.S. 346 (holding that in- 
terest commenced to run at the testa- 
trix’ death, rather than at the end of 
eighteen months allowed by the pro- 
bate court for winding up the estate, 
where there were at all times suffi- 
cient moneys on hand to pay the lega- 
cies, and the executrix, who was also 
the residuary legatee, had wrongfully 
delayed the settlement of the estate, 
and thrown every possible obstruction 
in the way of the legatees seeking” to 
obtain their rights, for, as the court 
pointed out, to allow interest only 
from the expiration of the eighteen 
months’ period would merely result 
in giving the residuary legatee the in- 
come of the estate for that time). 


.E. 28, 
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otherwise, the estate does not come into the hands of 
the executor until after the year has expired.*? 
Clearly, interest should not be paid from the date 
of the will,?® since the will becomes effective only at 
the death of the testator.?* 


[§ 2644] (bb) Extent and Qualification of Rule 
—aaa. Legacies to Testator’s Minor Children, Grand- 
Where funds are provided by a will 
for the maintenance of the testator’s minor children, 
legacies to such children stand on the same footing 
as other general legacies, so far as concerns the time 
at which they commence to bear interest ;** and this 


“That a general pecuniary legacy, 
given without a designation by the 
testator of the time for its payment, 
does not begin to bear interest until 
a year after the testator’s death, is 
as well settled as any doctrine of 
law.” Matter of Noyes, 5 Dem.Surr. 
CNEY2)4309;, 3138; 


[a] So much of legacy as remains 
unpaid at expiration of one year after 
the testator’s death bears interest 
from that time. Gilbert v. Bachelder, 
111 N.E. 956, 223 Mass. 329. 


28. In re De Freest’s Will, 200 N. 
Y.S. 445, 120 Misc. 653. 


[a] Rule applied.—Where the tes- 
tator’s will bequeathed legacies of 
specified amounts to two of his chil- 
dren, and gave the residue of his es- 
tate to his widow for life, with re- 
mainder to his other children, and at 
the time of his death there were no 
assets in his estate, but thereafter, 
and at the widow’s death, a life insur- 
ance policy on the life of the testator, 
payable according to its terms to his 
estate at the death of his widow, ac- 
cordingly matured, and the proceeds 
thereof were received by the estate, 
the two children given legacies in 
specified amounts are entitled to have 
them paid therefrom, but without in- 
terest, since the legacies could not 
have been paid at any earlier time. 
In re De Freest’s Will, 200 N.Y.S. 
445, 120 Misc. 653. 


29. Md.—Harrison v. Denny, 77 A. 
837, 1138 Md. 509. 


Minn.—Wiley v. Lockwood, 186 N. 
W. 699, 151 Minn. 372. 


N.Y.—Wheeler v. Ruthven, 74 N.Y. 
428, 30 Am.R. 315. 


Pa.—Bird’s Estate, 2 Pars.Eq.Cas. 
168. See Betton’s Estate, 25 Pa.Dist. 
776 (where the court said: “One rea- 
son for the rule is that the solvency 
of an estate cannot be determined for 
a full year’’). 


Wash.—Marconnier y. Presten, 165 
P. 72, 96 Wash. 374. 


Eng.—Sitwell v. Bernard, 6 Ves.Jr. 
520, 31 Reprint 1174. 


30. See Executors and Administra- 
tors § 386. 


91. Betton’s Estate, 
776. 


Duty of executor to invest funds 
of estate, and liability for interest in 
general see Executors and Adminis- 
trators §§ 492-510. 


32. Smith v. Fidelity Trust Co., 
103 A. 697, 87 N.J.Eq. 247. 


33. Leslie v. Maxey, 67 S.W. 839, 
23 Ky.L. 2435. 


34. See supra § 224 in 68 C.J. 


35. Sullivan v. Winthrop, 23 F. 
Cas.No. 13,600, 1 Sumn. 1; Roberts 
v. Malin, 5 Ind. 18; Matter of Rouse, 


25 Pa.Dist. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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is so, even though the provision made for the chil- 
dren is less than interest on their legacies.?® 
exception, however, to the general rule relating to 
the time when general legacies commence to bear 
interest arises where the testator gives a legacy to 
his minor child without making any other provision 
for his maintenance; in such circumstances it is al- 
most uniformly held that the legacy commences to 
bear interest from the death of the testator,?7 pro- 
vided, it has been held, the minor has no property 
of his own sufficient to maintain him, or other means 
of support,** although on the latter point there is 
The reason of this 
exception is founded in the moral aud legal obliga- 


also authority to the contrary.*® 


paoeke 649, 41 Eng.Ch. 649, 68 Reprint 


When interest commences to run 
on general legacy see supra § 2643. 


36. Hearle v. Greenbank, 3 Atk. 
695, 26 Reprint 1200; Long v. Long 
[cit Mitchell v. Bower, 3 Ves.Jr. 283, 
286 note, 30 Reprint 1014]; 3 Woerner 
Admin. (3d ed) § 459. 


37. U.S.—Sullivan v. Winthrop, 23 
F.Cas.No. 13,600, 1 Sumn. 1. 


Cal.—In re Ballou’s Estate, 183 P. 
440, 181 Cal. 61. 


Del.—Custis v. Adkins, 6 Del. 382, 
eens 422; Flinn v. Flinn, 4 Del. 
Ch. 44. 


Ind.—Roberts v. Malin, 5 Ind. 18. 


Md.—Jones v. Stockett, 2 Bland 
09. 


Mass.—Welch v. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244 and note; 
Miles v. Boyden, 3 Pick. 213; Dawes 
v. Swan, 4 Mass. 208. 


Mo.—Gaston v. Hayden, 
938, 98 Mo.App. 683. 


N.H.—Loring v. Woodward, 41 N.H. 
391. 


N.J.—Welsh v. Brown, 43 N.J.Law 
87; Marsh v. Taylor, 10 A. 486, 43 
N.J.Eq. 1; Howard v. Francis, 30 N.J. 


73 S.W. 


Eq. 444; Kearney v. Kearney, 17 N.J. 
Eq. 59 [aff 17 N.J.Eq. 504]; Cox v. 
Corkendall, 13 N.J.Eq. 138. See Jor- 


dan y. Clark, 16 N.J.Eq. 243 (holding 
that, where a testator has expressly 
provided maintenance for his minor 
child up to a certain period, leaving 
a chasm between that period and the 
time for payment of the legacy un- 
provided for, interest will be allowed 
on the legacy during such interval by 
way of maintenance). 


N.Y.—Brown v. Knapp, 79 N.Y. 136; 
In re Hier’s Estate, 199 N.Y.S. 623, 
205 App.Div. 215; Neder v. Zimmer, 
8 N.Y.S. 133, 6 Dem.Surr. 180; Mor- 
gan v. Valentine, 19 N.Y.St. 515, 6 
Dem.Surr. 18; Lupton v. Lupton, 2 
Johns.Ch. 614; Van Bramer v. Hoff- 
man’s Ex’rs, 2 Johns.Cas. 200, 1 Am.D. 
162; Hepburn v. Hepburn, 2 Bradf. 
Surr. 74. See Thorn v. Garner, 21 N. 
EB. 149, 113 N.Y. 198 (recognizing 
rule). ; 

N.C.—Mordecai v. Boylan, 59 N.C. 
365; McWilliams v. Falcon, 59 N.C. 
235; Harrell v. Davenport, 58 N.C. 4. 


Pa.—lIn re Keech’s Estate, 87 A. 623, 
240 Pa. 491; Cooper v. Scott, 62 Pa. 
139; Clark’s Ex’rs v. Wallace, 48 Pa. 
80; Bowman’s Appeal, 34 Pa. 19; Eyre 
v. Golding, 5 Binn. 472; Golding v. 
Byre, 2 Browne Appendix 89; Corbin 
v. Wilson, 2 Ashm. 178; Gill’s Estate, 
19 Pa.Dist. 254. 

S.c.—Allen v. Crosland, 19 S.C.Eq. 
63. 

Vt.—Smith v. Moore, 25 Vt. 127. 
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their infancy.*° 


Va.—Hite’s Ex’r v. Hite’s Legatees, 
2 Rand. (23 Va.) 409. 


W.Va.—Couch v. Eastham, 3 S.E. 
23, 29 W.Va. 784; Anderson vy. Piercy, 
20 W.Va. 282. 


Eng.—Heath y. Perry, 3 Atk. 101, 
26 Reprint 861; Lambert v. Parker, 
Coop. 143, 10 Eng.Ch. 143, 35 Reprint 
509; Mills v. Robarts, 1 Russ.&M. 
555, 5 Eng.Ch. 555, 39 Reprint 213, 
Taml. 476, 12 Eng.Ch. 476, 48 Reprint 
189; Harvey v. Harvey, 2 P.Wms. 21, 
24 Reprint 625; Acherley v. Wheeler, 
1 P.Wms. 783, 24 Réprint 614; Brown 
v. Temperley, 8 Russ. 263, 3 Eng. 
Ch. 263, 38 Reprint 575; Coleman vy. 
Seymour, 1 Ves. 209, 27 Reprint 987. 


eRe Bote v.. Fraser, 26 Grant Ch. 


38. Rees v. Fraser, supra. 


39. Neder v. Zimmer, 3 N.Y.S. 133, 
6 Dem.Surr. 180, 183. 


“It will be observed that it is not 
+ « . essential that the infant lega- 
tee has no other property upon which 
he can be maintained. It is sufficient 
that there is no other provision nor 
any maintenance in the meantime al- 
lotted by the will.’”’ Neder v. Zimmer, 
supra. 


49. Sullivan v. Winthr6p, 23 F.Cas. 
No. 13,600, 1 Sumn. 1; In re Ballou’s 
Estate, 183 P. 440, 441, 181 Cal. 61 
[quot Cyc]; Roberts v. Malin, 5 Ind. 
18; Cox v. Corkendall, 13 N.J.EKq. 138. 
See to same effect Thorn v. Garner, 21 
N.E. 149, 113 N.Y. 198. 


41. U.S.—Sullivan v. Winthrop, 23 
F.Cas.No. 13,600, 1 Sumn. 1. 


Cal.—In re Ballou’s Estate, 183 P. 
440, 181 Cal. 61. 


Md.—White v. Donnell, 
526. 


N.H.—Loring v. Woodward, 41 N.H. 
391. 


W.J.—Welsh v. Brown, 43 N.J.Law 
37; Brinkerhoff v. Merselis’ Ex’rs, 
24 N.J.Law 680; Marsh v. Taylor, 10 
A. 486, 43 N.J.Eq. 1; Kearney v. 
Kearney, 17 N.J.Eq. 59 [aff 17 N.J.Eq. 
504]. 


N.Y.—Brown v. Knapp, 79 N.Y. 136 
{rev 17 Hun 160]; Lyons v. Stein- 
hardt, 76 N.Y.S. 241, 37 Misc. 628; 
Neder v. Zimmer, 3 N.Y.S. 133, 6 Dem. 
Surr. 180; Matter of Williams, 12 N. 
Y.Leg.Obs, .179,..1 Redf.Surr., 208; 
Keating v. Bruns, 3 Dem.Surr. 233. 


N.C.—McWilliams vy. Falcon, 59 N. 
C. 235. 

Pa.—Seitz’s Appeal, 87 Pa. 159; 
Cooper v. Scott, 62 Pa. 139; Corbin v. 
Wilson, 2 Ashm. 178; In re Dull’s Es- 
tate, 1 Leg.Op. 125. 


Eng.—Rogers v. Soutten, Coop.Pr. 
Cas. 96, 47 Reprint 417, 2 Keen 598, 15 
Bng.Ch. 598, 48 Reprint 758; Wilson 
v. Maddison, 2 Y.&Coll. 372, 21 Eng. 


3 Md.Ch. 
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tion of parents to provide for the necessities of their 
offspring, and from the presumption that they do 
‘not generally intend to leave their children in desti- 
tution and want, during the most helpless periods of 


The same doctrine applies with 


reference to other infants as to whom the testator 
is in loco parentis,*! although, as has been said, on 
the cases the distinction is sometimes very nice, if 
not evanescent, as to what constitutes the assump- 
tion of such relation so as to justify the application 
of the principle stated.4? 
however, apply to illegitimate children,#? or to 
grandchildren,** or nieces,#® unless the testator has 
placed himself in loco parentis to them;*® nor does 


The exception does not, 


Ch. 372, 63 Reprint 164; Beckford v. 
Tobin, 1 Ves. 308, 27 Reprint 1049; 
ree v. Hill, 3 Ves.&B. 188, 35 Reprint 


See Re Daly, 58 Ont.L. 301, [1926] 
1 Dom.L.R. 822 (dictum). 


And see cases infra note 46. 


[a] Legal obligation te support 
legatee not essential.—That the tes- 
tator should have been under a legal 
obligation at the time of his death 
to support the legatee is unnecessary; 
it is sufficient that he has voluntarily 
assumed such a relation, similar in 
some respects to that of parent, as 
that it may be presumed that he did 
not intend to leave the legatee with- 
eae support. Brown yv. Knapp, 79 N.Y. 


42. Sullivan v. Winthrop, 23 F.Cas. 
No. 13,600, 1 Sumn. 1. 


43. Wheeler v. Brem, 33 Miss. 126; 
Lowndes v. Lowndes, 15 Ves.Jr. 301, 
33 Reprint 768; Perry v. Whitehead, 
6 Ves.Jr. 544, 31 Reprint 1187. 


44. Conn.—Bartlett v. Slater, 22 
A. 678, 538 Conn. 102, 55 Am.R. 73. 


Ky.—Chambers’ Guardian v. Cham« 
bers’ Ex’rs, 7 S.W. 620, 87 Ky. 144, 
GG Yalu oats 


Md.-—Von der Horst v. Von der 
Horst, 41 A. 124, 88 Md. 127. 


Miss.—Wheeler v. Brem, 33 Miss. 
126. ; 


N.H.—Doten v. Doten, 20 A. 387, 66 
Nee. 331. 


N.J.—Marsh v. Taylor, 10 A. 486, 
43 N.J.Eq. 1; Howard v. Francis, 30 
N.J.Eq. 444. 


N.Y.—In re Goble’s Will, 10 N.Y.S. 
18; Van Bramer v. Hoffman’s Ex’rs, 2 
Johns.Cas. 200, 1 Am.D. 162; Lupton 
v. Lupton, 2 Johns.Ch. 614; Harward 
v. Hewlett, 5 Redf.Surr. 330. 


Pa.—In re Todd’s Estate, 85 A. 845, 
237 Pa. 466, 43 L.R.A.N.S. 869; Kerr 
v. Bosler, 62 Pa. 183; Leech’s Appeal, 
44 Pa. 140; Gill’s Appeal, 2 Pa. 221. 


Vt.—Smith v. Moore, 25 Vt. 127. 


Eng.—Haughton y. Harrison, 2 Atk, 
329, 26 Reprint 600; Noel v. Jones, 
16 Sim. 309, 39 Eng.Ch. 309, 60 Re- 
print 893; Perry v. Whitehead, 6 Ves. 
Jr. 544, 31 Reprint 1187. 


45. Sullivan v. Winthrop, 23 F.Cas. 
No. 13,600, 1 Sumn. 1; Crickett v. Dol- 
by, 3 Ves.Jr. 10, 30 Reprint 866. 


46. Md.—Webb v. Webb, 48 A. 95, 
92 Md. 101, 84 Am.S.R. 499. 


N.J.—Brinkerhoff v. Merselis’ Ex’rs, 
24 N.J.Law 680. 


N.C.—Mordecai v. Boylan, 59 N.C. 
365. ‘ : 

Pa.—In re Pearson’s Estate, 97 A. 
71, 251 Pa. 612; Cooper v. Scott, 62 Pa. 
139; Leech’s Appeal, 44 Pa. 140; Bow- 
man’s Appeal, 34 Pa. 19; Gill’s Estate, 
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it apply to adult children, who stand on the same 
footing as other general legatees,*7 even though on 


account of ill health they may be unable to support. 


themselves.*® 


[§ 2645] bbb. Legacies to Widow—(aaa) In Gen- 
eral. The general rule that interest is payable on 
general legacies from the expiration of one year 
after the testator’s death*® is ordinarily applied in 
the case of a legacy to the widow of the testator,°° 
other than a legacy given her in lieu of dower,°®* ex- 
cept where a statute otherwise provides.®? 


[§ 2646] (bbb) Legacies in Lieu of Dower. A 
general legacy to a testator’s widow in leu of dow- 
er®’> bears interest like any other general legacy ;°* 
and so it has been held that, where the legacy is of 
an annuity, or periodical sums, arrearages thereof 
bear interest.5®> There is, however, considerable di- 
versity of opinion as to the time when the interest 
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the United States®® the legacy does not commence 
to bear interest until the expiration of one year after 
the testator’s death, in accordance vee the rule ap- 
plicable to other general legacies.°® In Massachu- 
setts, however, it is held that a he to whom a 
legacy is given in lieu of dower is entitled to receive 
interest thereon from the death of the testator,°° 
unless he has provided other means of support for 
her during the first year after his death, in which 
case interest does not commence to run until the ex- 
piration of such year,*®! or unless a different inten- 
tion is inferable from the provisions of the will.°* 


[§ 2647] ccc. Legacy Given in Satisfaction of 
Debt.®? Inasmuch as a legacy given in satisfaction 
of a debt is due and payable at the death of the tes- 
tator,°* it bears interest from the time of his death,®° 
under the general principle that interest on a leg- 
acy commences to run at the time when the legacy 
ought to be paid.** A legacy, however, given volun- 


commences to run.°® 


19 Pa.Dist. 254; 
York Leg.Rec. 108. 


Eng.—In re Bowden, 6 L.J.Ch. 146. 


Ont.—Rees v. Fraser, 26 Grant Ch. 
233. 


See Thorn vy. Garner, 21 N.E. 149, 
113 N.Y. 198 (recognizing rule). 


47. U.S.—Sullivan v. Winthrop, 23 
F.Cas.No. 13,600, 1 Sumn. 1. 


Md.—Lewis v. Lewis, 113 A. 573, 
138 Md. 70. 


N.J.—Howard v. Francis, 30 N.J.Eq. 
444; Woodward v. Woodward, 28 N.J. 
Eq. 119; Hennion’s Ex’rs v. Jacobus, 
27 N.J.Eq. 28; Kearney v. Kearney, 17 
N.J.Eq. 59 [aff 17 N.J.Eq. 504]. 


N.Y.—Thorn vy. Garner, 21 N.E. 149, 
JAIN 98: 


Eng.—Wall v. Wall, 15 Sim. 513, 38 
Eng.Ch. 513, 60 Reprint 718; Raven 
v. Waite, 1 Swanst. 553, 36 Reprint 
502, 1 Wils.Ch. 204, 37 Reprint 89. 


48. Lewis v. Lewis, 113 A. 573, 138 
Md. 70; Thorn yv. Garner, 21 N.BH. 149, 
113 N.Y. 198. 


49. See supra § 2643. 


50. Del.—Rice v. Rice, 111 A. 439, 
12 Del.Ch. 245. 


Md.—Lewis v. Lewis, 113 A. 573, 
138 Md. 70. 


N.D.—In re Murphy’s Will, 189 N. 
W. 497, 48 N.D. 1267. 


Pa.—Gill’s Appeal, 2 Pa. 221; Mar- 
tin v. Martin, 6 Watts 67; Morris’ 
Hstate, 3 Pa.Co. 191. 


Eng.—In re Whittaker, 21 Ch.D. 
657; Raven v. Waite, 1 Swanst. 553, 
36 Reprint 502, 1 Wils.Ch. 204, 37 Re- 
print 89; Lowndes v. Lowndes, 15 
Ves.Jr. 301, 33 Reprint 768; Stent v. 
Robinson, 12 Ves.Jr. 461, 33 Reprint 
174. But see Elton v. Montague, 1 L. 
J.Ch.O.S. 212 (contrary dictum). 


Ont.—Re McDonald, 17 Ont.W.N. 
70. 


51. Interest on legacies in lieu of 
dower see infra § 2646. 


Gitt’s Estate, 15 


52. See statutory provisions; and 
Waegner’s Estate, 30 Pa.Dist. 435. 


[a] Interest to run from date of 
testator’s death.—In view of Fidu- 
ciaries Act June 7, 1917 (P. L. p 447) 
§ 21, providing that, where a pecuni- 
ary legacy is bequeathed to or for the 
use of the widow of the testator, the 


In England®* and in some of 


tarily, although 


interest shall, unless a contrary in- 
tention appear by the will, begin to 
run from the date of the death of the 
testator, a widow to whom a pecuniary 
legacy is so given is entitled to in- 
terest thereon from the time of her 
husband’s death, notwithstanding a 
provision in his will that the legacy 
shall be paid ‘fas soon as_ possible 
after my death,’’ such provision not 
denoting a contrary intention within 
the meaning of the statute. Wagner’s 
Estate, 30 Pa.Dist. 435. 


Where statute fixes time for inter- 
est to commence in general see infra 
§ 2657. 


53. Determination whether testa- 
mentary gift is in lieu of dower see 
supra §§ 2343-2347. 


54. Irby v. McCrae, 4 S.C.Eq. 422. 
And see cases infra notes 55-62. 


Interest on general legacies in gen- 
eral see supra § 2642. 


55. Kent v. Dunham, 106 Mass. 
586; Tees’ Estate, 5 Pa.Dist. 361, 18 
Pa.Co. 300. 


Interest on annuities in general see 
infra § 2661. 


56. See cases infra notes 57-62. 


57. In re Bignold, 45 Ch.D. 496. 
Compare Elton v. Montague, 1 L.J.Ch. 
O.S. 212 (where the will provided that 
the legacy should be paid within three 
months, and it was accordingly held 
that interest commenced to run three 
months after the testator’s death; 
but the court appears to assume that, 
but for the provision as to time of 
payment, interest would have run 
from the moment of the testator’s 
death). 


58. Howard v. Francis, 30 N.J.Eq. 
444; Acquackanonk Dutch:Church y. 
Ackerman’s Ex’rs, 1 N.J.Eq. 40; Gill’s 
Appeal, 2 Pa. 221; Martin v. Martin, 
6 Watts (Pa.) 67. 


[a] In New York (1) recent cases 
have enunciated and applied the rule 
stated in the text, that interest on a 
legacy given to the testator’s widow 
in lieu of dower commences to run at 
the expiration of one year from the 
death of the testator (Matter of Mar- 
tens, 94 N.Y.S. 297, 106 App.Div. 50; 
In re Barnes’ Hstate, 40 N.Y.S. 494, 7 
App.Div. 13 [aff 49 N.E. 1098, 154 N.Y. 
737]) (2) except where the will shows 
an intention that the legacy shall 
bear interest from the _ testator’s 


in recognition of services render- 


death (In re Bostwick, 104 N.Y.S. 69, 
119 App.Div. 455). (3) In earlier de- 
cisions, however, it was held that in- 
terest on such a legacy commences to 
run from the death of the testator 
(Stevens v. Stevens, 30 N.Y.S. 625, 
80 Hun 514 [mod on other grounds 
46 N.E. 965, 152 N.Y. 551]; Matter of 
McKay’s Hstate, 25 N.Y.S. 725. 5 Misc. 
123; Hepburn v. Hepburn, 2 Bradf. 
Surr. 74), (4) at least where he has 
not otherwise provided for the wid- 
ow’s support during the first year 
(Williamson v. Williamson, 6 Paige 
298) (5) and where a contrary inten- 
tion is not manifested in the will 
(Stevens v. Stevens, supra; Matter of 
Fogg, 5 Dem.Sur. 422). 


59. See supra § 2643. 


6C. Pollard v. Pollard, 1 Allen 
(Mass.) 490. Compare Kent v. Dun- 
ham, 106 Mass. 586 (holding that a 
bequest to the testator’s widow of 
two dollars a day, for her life, in lieu 
of dower, did not bear interest from 
the death of the testator, but, as it 
was payable from time to time 
throughout the year, and the widow 
died before the expiration of the 
first year, interest should be comput- 
ed from the end of one year from the 
death of the testator, on the amount 
due the widow at the date of her own 
decease). 


61. Welch v. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244; Pollard 
v. Pollard, 1 Allen (Mass.) 490. 

[a] Accompanying devise of pro- 
ductive land.—A legacy to be paid the 
testator’s widow ‘as soon as con- 
venient after my decease,’ accom- 
panied by a devise of productive real 
estate, although given in lieu of 
dower, will not bear interest until 
one year after the testator’s death. 
Welch v. Adams, 25 N.E. 34, 152 Mass. 
74,9 L.R.A. 244 and note. 


62. Welch v. Adams, supra. 


Where will fixes time for interest to 
commence in general see infra § 2657. 


63. Bequest to creditor as satisfac- 
tion of debt see supra §§ 2140-2149. 


64. See supra § 2631. 


65: Welsh v. Brown, 43 N:J.Law 
37; Landis v. Cumberland Trust Co. 
of Bridgeton, 116 A. 686, 92 N.J.Eq. 
689; Matter of McKay’s Hstate, 25 N. 
Y.S. 725, 5 Mise. 123; Lynch v. Ma- 
honey, 2 Redf.Surr. (N.Y.) 434; Clark 
v. Sewell, 3 Atk. 96, 26 Reprint 858. 


66. See supra § 2642. 


For later cases, developments and changes in the law, see Annotations, same title and section number,. 


§§ 2647-2650] 


ed,** or one given for services to be rendered by the 
legatee after the testator’s death,®* forms no excep- 
tion to the general rule that general legacies ordi- 
narily bear interest only from the expiration of one 
year after the death of the testator.®® 


[§ 2648] ddd. Legacy to Executor or Trustee. 
An executor to whom a legacy has been given is not 
entitled to interest thereon, where he has been in 
possession of money of the estate which he might 
have applied to the payment of his legacy.7° It has, 
however, been held that an executor who is also a 
legatee of money charged on land payable six months 
after the testator’s death is entitled to interest from 
the date of six months after the testator’s death, al- 
though the land was not sold for several years after, 
the delay having been for the purpose of selling more 
advantageously.71_ The general rule that legacies 
bear interest from one year after the death of the 
testator’? applies to a legacy given to a trustee as 
compensation for the services to be rendered by him 
as such.*3 


[§ 2649] eee. Legacy under Power of Appoint- 


67. Landis v. Cumberland Trust/{ Under statutes see supra § 2632. 
— acne 116 A. 686, 92 N.J. 80 
q. 689. ‘ 


WILLS 


See cases infra note 81. 


[69 C.J.] 1265 


ment. The rule that a general legacy ordinarily 
commences to bear interest at the expiration of one 
year after the death of the testator?* does not ap- 
ply to a legacy given in virtue, or by way of exer- 
cise, of a power of appointment of which the testa- 
tor was donee,’® and, except where the instrument 
creating the power provides that the rights of ap- 
pointees shall commence at a time other than the 
time of the donee’s death,’® such a legacy bears in- 
terest from the date of the death of the testator.*’ 


[§ 2650] bb. Where Time of Payment of Legacy 
Is Fixed by Statute.7* According to the apparent 
weight of authority, a statute which changes the 
common-law rule that, where the time for the pay- 
ment of a legacy is not fixed by the will, it shall be 
paid one year after the testator’s death,’® also chang- 
es the rule of the common law that interest shall 
commence to run on such legacy at the expiration of 
one year,®® and so, where such a statute exists, a 
legacy bears interest from the time at which, under 
the statute, the legacy is payable,§! in accordance 
with the general principle that a legacy bears in- 


the manifest theory of the stafutes 
governing the administration of es- 
tates that an estate shall not be dis- 


68. Barnes y. Danforth’s Ex’rs, 29 
N.J.Eq. 12. 


Legacies to executors and trustees 
See infra § 2648. 


69. Interest on general legacy as 
commencing to run one year after 
testator’s death see supra § 2643. 


70. Matter of Gerard's Estate, 1 
Dem.Surr. (N.Y.) 244. 


71. In re Yates, 4 Ont.L. 580. 


When interest commences on legacy 
Ane on land in general see infra 
2658. 


72. See supra § 2643. 
73. Barnes v. Danforth’s Ex’rs, 29 
N.J.Eq. 12. 


Interest on legacy given for serv- 
ices to be rendered testator’s estate 
in general see supra § 2647. 


74. See supra § 2643. 

75. Dixon vy. Storm, 5 Redf.Surr. 
(N.Y.) 419. And see cases infra notes 
WiGraics : 


Powers of appointment: 
In general see Powers §§ 387-64. 


Created by will see supra §§ 1932, 
1947-1951. 


7S. Loring v. Massachusetts Hor- 
ticultural Soc., 50 N.E. 936, 171 Mass. 
401. 


Where will fixes time of payment of 
legacy see infra §§ 2651-2656. 


77. Ashton v. Wilkinson, 30 A. 895, 
85 A. 1130, 53 N.J.Eq. 6, 227; Dixon v. 
Storm, 5 Redf.Surr. (N.Y.) 419; 
Howell’s Estate, 5 Pa.Dist. 487, 18 
Pa.Co, “257. See Loring v. Massa- 
chusetts Horticultural Soc., 50 N.E. 
936, 171 Mass. 401, 3 Prob.Rep.Ann. 
560 (where it was said that there is 
no rule that interest on such appoint- 
ments does not begin to run for a 
year after the donee’s death). 


78. Statutes fixing time for pay- 
ment of legacies in general see supra 
§ 2632. 

79. Time of payment of legacy 
where will does not fix time: 

At common law see supra § 2631. 


[69 C. J.—80] 


Interest as commencing to run one 
hey Ying ae testator’s death see supra 


81. In re Ballou’s Hstate, 183 P. 
440,181 Cal. 61. See Wheeler v. Hath- 
eway, 20 N.W. 579, 54 Mich. 547 (dic- 
tum); and cases infra this note. 


[a] In Alabama, under a statute 
changing the common-law rule as to 
time of payment to eighteen months 
after grant of letters testamentary, 
interest is not demandable until after 
pee date. Hallett v. Allen, 13 Ala. 


[b] In Colorado, under statutory 
provisions making a legacy not due 
and payable until the court makes an 
order directing its payment, interest 
thereon ,does not begin to run until 
the making of such an order. Cobb 
v. Stratton’s Estate, 138 P. 35, 56 Colo. 
278, Ann.Cas.1915C 1166. 


[c] Im Indiana, under Burns St. 
Annot. (1908) §§ 2902-2904, interest 
will not begin to run on a general leg- 
acy until a year from the granting of 
letters, where no time for payment is 


specified in the will. Stimson v. 
Rountree, 99 N.E. 439, 51 Ind.App. 
207. 

{[d] In Iowa, where the statute 


does not require the payment of leg- 
acies until the expiration of the 
twelve months allowed for filing 
claims after the appointment and 
qualification of the executor, a lega- 
tee is not entitled to payment of his 
legacy until such reasonable time aft- 
er the expiration of twelve months as 
may be necessary to enable the execu- 
tor to make final report and procure 
its allowance, and so is not entitled to 
interest where the final report is 
made and the legacy paid within a 
reasonable time after such twelve 
months. In re Sharpless’ Estate, 210 
N.W. 528, 202 Iowa 386. 


{e] In Hentucky, under a statute 
providing that legacies shall be pay- 
able one year after the granting of 
letters testamentary, and shall “car- 
ry interest after due,” interest com- 
mences to run on a general legacy one 
year after letters testamentary are 
granted. Redd’s Adm’r v. Redd, 58 S. 
W. 428, 22 Ky.L. 505. 


[f] Im Minnesota it is held to be 


tributed or legacies paid until ordered 
by the court, and interest according- 
ly does not cormmence to run until 
the court has ordered the legacy to 
be paid, since before that time pay- 
ment could not legally be demanded. 
Wiley v. Lockwood, 186 N.W. 699, 151 
Minn. ~ 372. 


[g] In Nebraska, in view of a stat- 
ute providing that, at the expiration 
of one year from the time of the 
granting of letters testamentary or 
of administration, the executor or ad- 
ministrator shall at once, and the 
court shall compel him to, make 
final settlement of the estate, it is 
to be presumed, in the absence of any 
contrary indication in the will, that 
the testator intended that legacies 
should be paid within that year, and, 
if not so paid, should bear interest 
from its expiration. In re Knight’s 
Estate, 1385 N.W. 379, 91 Neb. 127. 


{h] In New York, under a statute 
changing the common-law rule as to 
time of payment by providing for 
payment of legacies one year after 
the grant of letters testamentary, the 
rule as to interest is also changed, 
and general legacies commence to 
bear interest one year after the grant 
of letters testamentary. In re Ruth- 
erfurd, 89 N.E. 820, 196 N.Y. 311 [expl 
Wheeler v. Ruthven, 74 N.Y. 428, 30 
Am.R. 315]; In re McGowan, 26 N.E. 
1098, 124 N.Y. 526 [overr Matter of 
Gibson’s Estate, 8 N.Y.S. 348, 24 Abb. 
N.Casi245,::2 Conn.Surr; 125i])5 -Clay- 
ton v. Kingston, 195 N.Y.S. 909, 202 
App.Div. 165; In re Gans’ Will, 114 
N.Y.S. 975, 130 App.Div. 454 [aff sub 
nom. In re Frankenheimer, 88 N.E. 
374, 195 N.Y. 346, 1338 Am.S.R. 803 
(rearg den 89 N.E. 1100, 195 N.Y. 
606)]; Goodwin v. Crooks, 69 N.Y.S. 
578, 58 App.Div. 464; Matter of Aus- 
tin’s Will, 45 N.Y.S. 984, 19 App.Div. 
192; Hiscock v. Fulton, 17 N.Y.S. 408, 
63 Hun 624; In re Prior, 10 N.Y.S. 
861, 57 Hun 590; In re Gavey’s Bs- 
tate, 263 N.Y.S. 784, 147 Mise. 332; 
In re Stulman’s Will, 268 N.Y.S. 197, 
146 Misc. 861; In re Geismann’s Will, 
234 N.Y.S. 92, 133 Misc. 826; In re 
Donchian’s Estate, 217 N.Y.S. 318, 128 
Misc. 51; In re Stewart’s Estate, 192 
N.Y.S. 846, 118 Misc. 237; Matter of 
Brown’s Wstate, 185 N.Y.S. 282, 115 
Misc. 710; In re Tilden’s Estate, 172 
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terest from the time,at which it ought to be paid.*? 
There is, however, authority for the contrary view.®? 


[§ 2651] cc. Where Will Fixes Time of Payment 
of Legacy—(aa) Statement of Rule. 
terms of a will, a general legacy 1s made payable 
at a fixed time, or on the happening of a specified 
event, interest commences to run on the legacy, 
whether it is vested or contingent, from the time 
so fixed, or the happening of such event,®* unless 
a contrary intention appears in the will,®> and ex- 
cept where the legatee dies before the time fixed 


N.Y.S. 811, 105 Misc. 342; Matter of 
Bostwick, 98 N.Y.S. 932, 49 Misc. 186, 
5 Mills Surr. 194 [mod on other 
grounds 104 N.Y.S. 69, 119 App.Div. 
455]; Clark v. Butler, 4 Dem.Surr. 
378; Carr v. Bennett, 3 Dem.Surr. 
433; Duston v.. Carter, 3 Dem.Surr. 
149; Lynch v. Mahoney, 2 Redf.Surr. 
434. Compare In re Wait’s Estate, 
266 N.Y.S. 587, 148 Misc. 920 (dictum, 
that inasmuch as, under Surrogate’s 
Ct. Act § 258, a proceeding for com- 
pulsory judicial settlement cannot be 
begun until fifteen days after the 
time in which to present claims has 
expired, that time is a fair date, in 
ordinary cases, for the beginning of 
interest on general legacies). 


[i] Im Ohio, under statutes allow- 
ing an executor one year in which to 
pay debts and legacies, such legacies 
are not due until the end of a year 
from the granting of letters testa- 
mentary, and the interest should ac- 
cordingly be computed from_ that 
time. Gray v. Case School of Ap- 
plied Science, 56 N.E. 484, 62 Ohio 
Stel: 


s2. See supra § 2642. 


83. Davison v. Rake, 18 A. 752, 45 
Sere ates 767 [aff 16 A. 227, 44 N.J.Eq. 


[a] Statute allowing executors one 
year after probate for payment of 
legacies does not change or abrogate 
the rule of the common law that in- 
terest on a general legacy commences 
to run at the expiration of one year 
from the time of the testator’s death. 
Davison v. Rake. 18 A. 752, 45 N.J.Hq. 
767 [aff16 A. 227, 44 N.J.Eq. 506]. 


$4. Cal.—James’ Hstate, 2 P. 
65 Cal. 25. 

Del.—Custis v. Adkins, 6 Del. 382, 
68 Am.D. 422; George v. McMullin, 
3 Del.Ch. 269. 


D.C.—Lansburgh vy. Lansburgh, 59 
App.D.C. 201, 37 F.(2d) OKs 


‘Jil.— Valentine v. Ruste, 93 Ill. 585. 


Towa.—Security Sav. Bank v. Wil- 
liams, 176 N.W. 971, 188 Iowa 904, 913 
[cit Cyc]; Buchanan v. Hunter, 148 
N.W. 881, 166 Iowa 663. 


Ky.—Page v. Miller’s Devisees, 2 
Duv. 168; Smith’s Ex’rs v. Field, 6 
Dana 361; Cline v. Scott’s Ex’r, 32 S. 
W. 215, 17 Ky.L. 602; Smith v. Moss, 
4 Ky.L. 532. 

La.—Johnson’s Succession, 24 La. 
Ann, 125. 


Md.—Hutton_ v. 
Trust Co. of Baltimore, 
150 Md. 539. 


Mass.—Cook v. 
1075, 172 Mass. 195; Kent v. Dunham, 
106 Mass. 586; Baker v. Dodge, 2 Pick. 
619; Dawes v. Swan, 4 Mass. 208. 


Mo.—In re Lewis’ Hstate, 240 S.W. 
493, 210 Mo.App. 74. 

N.J.—In re Short’s Estate, 99 A. 
609, 87 N.J.Eq. 276; Ashton v. Wilkin- 
son, 30 A. 895, 35 A. 1130, 53 N.J.Ea. 


ee 


494, 


Safe Deposit & 
Sa AL O08, 


Hayward, 51 N.E. 


N. 
820; LOG Navas odds 


WILLS 


time.§* 
Where, by the 


gency.®® 


6, 227; Eberhardt v. Perolin, 23 A. 
501, 48 'N.J.Eq. 592 [rev on other 
grounds 25 A. 510, 49 N.J.Eq. 570]; 
Davis v. Davis, 39 N.J.Eq. 13; Weath- 
erly v. Kier, 38 N.J.Eq. 87; Clayton 
v. Somers’ Ex’r, 27 N.J.Eq. 230; Kear- 
ney v. Kearney, 17 N.J.Eq. 59 [aff 17 
N.J.Eq. 504]. Compare Bonham v. 
Bonham, 38 N.J.Eq. 419 (holding that, 
where not any express provision of 
the will, but the proper administra- 
tion of the estate for the benefit of 
the testator’s widow, made it neces- 
Sary to postpone the payment of gen- 
eral legacies until her death, the gen- 
eral legatees were entitled to interest 
from the expiration of one year after 
the testator’s death, and not merely 
from the date of the widow’s death). 


Y.—In re Rutherfurd, 89 N.E. 
Wheeler v. Ruth- 
ven, 74 N.Y. 428, 30 Am.R. 315; In re 
Hier’s Estate, 199 N.Y.S. 623, 205 App. 
Div. 215; Matter of Maine’s Estate, 
17 N.Y.S. 114, 62 Hun 334; In re Lew- 
is, 254 N.Y.S. 703, 142 Misc. 392; In 
re Berbling’s Ex’rs, 236 N.Y.S. 367, 
134 Misc. 730; In re White’s Will. 
221 _N.Y.S. 532, 129 Misc. 458; Smith 
v. luansing, 53. N.Y.S. 633, 24° Misc. 
566; Lupton v. Lupton, 2 Johns.Ch. 
614; St. Francis Xavier College v. 
Doherty, 5 Redf.Surr. 526. 


N.C.—Ballantyne v. Turner, 59 N. 
C.. 224; Holt vy. Hogan, 58 N.C, 82: 
Hester v. Hester, 38 N.C. 9. 


Pa.—In re Hoskinson’s Estate, 112 
A. 125, 268 Pa. 447; Brotzman’s Ap- 
peal, 19 A. 564, 133 Pa. 478; Page’s 
Appeal, 71 Pa. 402; Kerr v. Bosler, 
62 Pa. 183; Laporte v. Bishop, 23 Pa. 
152; Whiteside’s Appeal, 23 Pa. 114; 
Garrett’s Hstate, 24 Pa.Dist. 70, 43 
Pa.Co, 100; Langendorfer’s Estate, 8 
Pa.Dist. 273; Steel’s Estate, 2 Pa.Dist. 
459. See Greaves’ Estate, 29 Pa.Dist. 
577 (holding that, under a will di- 
recting the payment of legacies ‘“im- 
mediately,’ interest commenced to 
run at the testator’s death). Com- 
pare Warner’s Estate, 18 Pa.Dist. 262 
(holding that, where the testator di- 
rected that his realty be converted in- 
to money at the death of the last life 
tenant, and general legacies paid out 
of the proceeds, the time of payment 
of the legacies, as fixed by the will, 
was when the realty should be con- 
verted into money, it being presumed 
of course that the conversion would 
be within a reasonable time, and so 
when there has been no unnecessary 
delay in turning the property into 
money, interest commences to run 
only from the time of the conversion, 
and not from the time of the last life 
tenant’s death). 


R.I.—In re Follett, 50 A. 848, 23 R. 
I. 409; Chafee v. Maker, 24 A. 773, 17 
R.I. 739; Spencer, Petitioner, 12 A. 
Ee yy R.1.°25; Derby v. Derby, 4 R. 


S.C.—Barksdale v. Hall, 34 S.C.Eq. 
180; Drayton v. Grimke, 10 S.C.Eq. 
ae Stephenson v. Axson, 8 S.C.Eq. 


Tenn.—Darden v. Orgain, 5 Coldw. 


for payment of the legacy, so that it becomes pay- 
able at once,’* in which case interest runs from that 
It is not essential, in order that this rule 
may be applied, that the will shall specifically and 
in direct terms prescribe the time at which the legacy 
shall be paid, or postpone its payment beyond one 
year from his death,** but it is sufficient if, from 
all the terms and provisions of the will, it is clear- 
ly seen that the legacies are to be payable at or not 
until some other or later time or on some contin- 


211; Jones v. Ward, 10 Yerg. 160. 
Vt.—Smith v. Moore, 25 Vt. 127. 


Va.—Taliaferro v. Day, 82 Va. 79; 
Cary v. Macon, 4 Call (8 Va.) 605. 


Eng.—In re Judkin, 25 Ch.D. 743; 
Re Lord, 17 L.T.Rep.N.S. 105 [aff 36 
L.J.Ch. 533]; Heath v. Perry, 3 Atk. 
101, 26 Reprint 861; Earle v. Belling- 
ham, 24 Beav. 448, 53 Reprint 430; 
Milltown v. Trench, 11 Bligh N.S. 1, 
6 Reprint 236, 4 Cl.&F. 276, 7 Reprint 
106; Re Gardner, 67 L.T.Rep.N.S. 552; 
Tyrrell v. Tyrrell, 4 Ves.Jr. 1, 31 Re- 
print 1; Crickett v. Dolby, 3 Ves.Jr. 
10, 30 Reprint 866; Blton vy. Mon- 
tagne," 1. .5.Ch.0.8; 212: 


B.C.—Planta v. Greenshields, [1932] 
3 Dom.L.R. 423. ; 


Ont..—Re Scadding, 4 Ont.L. 632, 1 
Ont.W.R. 467, 683. See Re Daly, 58 
Ont.L. 301, [1926] 1 Dom.L.R. 822 
(dictum). 


Sask.—In re Walsh’s Estate, 
Sask.L. 289. 


See Marconnier v. Preston, 165 P. 
72, 96 Wash. 374 (dictum). And see 
cases passim infra §§ 2652~—2656. 


“With respect to general pecuniary 
legacies, when the time of payment is 
named by the testator, there is no 
general rule. - better settled 
- . . ‘than that such legacies do not 
carry interest before the arrival of 
the appointed period of payment, not- 
withstanding the legacies are vest- 
ed.’”” Custis v. Adkins, 6 Del. 382, 395, 
68 Am.D. 422. 


[a] Where legacy is payable in 
installments at specified times, in- 
stallments not paid when due bear in- 
terest from the times Specified for 
their payment. In re White’s Will, 
221 N.Y.S. 532, 129 Misc. 458. 


85. In re Berbling’s Ex’rs, 236 N. 
Y.S. 867, 184 Misc. 730; Drayton vy. 
Grimke, 10 S.C.Eq. 224. 


[ec] Thus, where a will shows an 
intention to create equality among the 
testator’s four children, three of 
whom are adults, and gives them 
identical legacies, with a provision 
that the legacy to the infant should 
be paid to her when she should be- 
come twenty-one years of age, the 
legacy to such infant is to be severed 
from the estate at the same time as 
the adult children are paid their leg- 
acies, and bears interest from that 
time, until paid to the legatee on her 
attaining majority. In re Berbling’s 
Ex’rs, 236 N.Y.S. 367, 134 Misc. 730. 


86. See supra § 2639. 
87. Bowman’s Appeal, 34 Pa. i9. 


88. In re Lewis’ Estate, 240 S.W. 
493, 210 Mo.App. 74. 


89. In re Lewis’ Estate, supra. 
See Chase Nat. Bank of City of New 
York v. Schleussner, 117 Conn. 370, 
167 A. 808 (holding that legatees to 
whom legacies were given in the event 
the net estate should amount to one 
million dollars or more are not enti- 
tled to interest until the time of dis- 
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For later cases, developments and changes in the law see Annotations, same title and section number. 


at 


§§ 2652-2655] 


[§ 2652] (bb) Extent and Qualifications of Rule 
—aaa. In General. The general rule that, where a 
will fixes the time at which, or the event on which, 
a legacy shall be paid, interest on the legacy com- 
mences to run at the time so fixed or the happening 
of such event,®® ordinarily applies where, for ex- 
ample, a iegacy is made payable on the death of a 
person named,** or on the majority®? or marriage®® 
of the legatee or another, or the attainment by him 
of a specified age,®* unless an intention that inter- 
est shall be payable from some earlier or other 


time appears from the will, in which case it must | 


be given effect.°® Where, however, the specified time 
is past or the event has occurred when the testator 
dies, the rule does not apply,®® but in such ease, ac- 
cording to some authorities, the legacy is to be con- 
sidered as an ordinary one, and interest runs on it 
from the expiration of one year after the testa- 
tor’s death,®* in accordance with the usual rule as 
to legacies, the time of payment of which is not 
fixed by the will,°* while according to other author- 
ities the legacy is payable at the testator’s death, 
and will bear interest from that time;°° and, where 
the la#er view is taken, it is held on similar prin- 
ciples that if the specified time arrives or the event 
occurs within a year after the death of the testator, 
interest begins to run at such time or the happening 
of such event.1 Moreover, a postponement by a will 
of the time for the payment of legacies to infant 
children of the testator does not control as to the 
time from which interest runs on such legacies, where 
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the will makes no provision for the maintenance 
of the children in the meantime,” but the usual rule 
apphes that interest on such legacies commences 
to run at the date of the death of the testator.® 


[§ 2653] bbb. Legacy Payable ‘‘within” Specified 
Time. Where a legacy is directed to be paid “with- 
in” a specified time, it does not commence to bear 


interest until the expiration of such time.+* 


[§ 2654] ccc. Where Time of Payment Is Made 
Discretionary. If the time of payment of a legacy 
is left by the will to the discretion of the executor,® 
or other designated person,® interest commences to 
run at the expiration of one year from the testator’s 
death, in accordance with the usual rule as to in- 
terest on general legacies,’ except that, where the 
person to whose discretion the time of payment is 
left is the residuary legatee, so that the postpone- 
ment is for his benefit, no interest is payable,’ and 
except where the will exhibits an intention that no 
interest shall accrue pending the time for payment 
of the legacy.® 


[§ 2655] ddd. Where Possession Only Is Post- 
poned. A distinction is to be noted, as to the time 
when interest begins to run, between legacies which 
are postponed to, or payable at, a time subsequent 
to the testator’s death, and those which are given 
and set apart by the will at once, with only the right 
to possession postponed; legacies of the latter char- 
acter draw interest from the same time at which in- 
terest would begin to run if there were no postpone- 


tribution of the estate, since until/2 Eq.Cas.Abr. 541, pl. 9, 22 Reprint | No. 13,600, 1 Sumn. 1; Flinn v. Flinn, 
that time the legacies were not pay-|456; Festing v. Allen, 5 Hare 573,]4 Del.Ch. 44; White v. Donnell, 3 Md. 
able). 26 Eng.Ch. 573, 67 Reprint 1038. Ch. 526; In re Hier’s Estate, 199 N. 


90. See supra § 2651. 


91. Cook v. Hayward, 51 N.E. 1075, 
172 Mass. 195; Wheeler v. Ruthven, 
74 N.Y. 428, 30 Am.R. 315 [aff 13 Hun 
530]; In re Bickerton’s Will, 261 N. 
Y.S. 586, 146 Misc. 506 [aff 263 N.Y.S. 
973]; In re McNamee’s Will, 139 N.Y. | 933. 
S. 304, 78 Misc. 324, 9 Mills Surr. 530; 94, 


Bishop, 


Smith v. Lansing, 53 N.Y.S. 633, 24 

Misc, 566; Disbrow v., Disbrow, 146] °° [ff 17 N.J.Ha. 5041. 

N.Y.S. 63; Steel’s Estate, 12. Pa.Co. 95. 

492. Woerner Admin. § 459. 
Legacies in remainder after termi- 96. See cases 


nation of life estate see infra § 2660. 
Del.—Custis v. Adkins, 6 Del. 


ee Bese v. Fraser, 26 Grant Ch. 


93. In re Littman’s Estate, 229 N. 
Y.S. 629,-132 Misc. 646; 
23) 8Pa. 152); 
103 S.E. 289, 86 W.Va. 305, 13 A.L.R. 


Kearney v. Kearney, 17 N.J.Ea. 
Budd v. Garrison, 45 Md, 418; 


infra notes 97, 99. 
97. Bonham v. Bonham, 38 N.J.Bq. 3. 


Y.S. 623, 205 Apyp.Div. 215. Compare 
In re Jones, [1932] 1 Ch. 642. (hold- 
ing that, where the legacy is con- 
tingent on the child’s attaining an 
age not exceeding that of majority, 
interest commences to run on it from 
the date of the testator’s death, and 
that, where it is centingent on his 
attaining an age exceeding that of 
majority, it is within the discretion 
of the court to allow him interest 
from the death of the testator, pro- 
vided, in each case, no provision is 
made by the will for the maintenance 
of the child in the interim). 


See cases Supra note 2, 
When interest commences to run on 


Laporte v. 
Page v. Rouss, 


92, 

382, 68 Am.D. 422. 

Ky.—Smith’s Ex’rs v. Field, 6 Dana 
361; Cline v. Scott’s Ex’r, 32 S.W. 
215,17 Ky.L. 602. 

Md.—Webb v. Webb, 48 A. 95, 92 
Md. 101, 84 Am.S.R. 499; Von der 
Horst v. Von der Horst, 41 A. 124, 88 
Md. 127. 


Mass.—Merritt v. 
Allen 239. 

N.J.—Davis v. Davis, 39 N.J.Eq. 13; 
Weatherly v. Kier, 38 N.J.Eq. 87. 

N.Y.—In re Hier’s Estate, 199 N.Y. 
S. 623, 205 App.Div. 215; In re Litt- 
man’s Estate, 229 N.Y.S. 639, 132 
Mise. 646; Van Bramer v. Hoffman’s 
Ex’rs, 2 Johns.Cas. 200, 1 Am.D. 162. 


N.C.—Holt v. Hogan, 58 N.C. 82; 
Croom v. Whitfield, 45 N.C. 143. 

Ohio.—Langhorst v. Ahlers, 9 Ohio 
S.&C.P. 607, 7 Ohio N.P. 40. 

Pa.—Page’s Appeal, 71 Pa. 
Miles v. Wister, 5 Binn. 477. 


Vt.—Bradford Academy v. Grover, 
55 Vt. 462. 


fEng.—Heath v. Perry, 3 Atk. 101, 
26 Reprint 861; Chambers v. Jeffery, 


Richardson, 14 


402; 


[4195 King vy. Diehl, 9 Serg.&R. (Pa.) 
9. 


[a] Last installment of legacy 
overdue at testator’s death._-Where 
a legacy is payable by installments, 
and the date of the last installment 
exnires before the testator’s death, it 
is considered as a legacy payable gen- 
erally, and draws interest from one 
year after the testator’s death. King 
v. Diehl, 9 Serg.&R. (Pa.) 409. 


98. When interest commences to 
run in general see supra § 2643. 


99. Clark v. Butler, 4 Dem.Surr. 
(N.Y.) 378; Coventry v. Higgins, 14 
Sim. 30, 37 Eng.Ch. 30, 60 Reprint 267. 


[a] Legacy payable when legatee 
attains majerity.—Where a legacy is 
given to one on his attaining twenty- 
one years of age, and the legatee at- 
tains such age in the testator’s life- 
time, the legacy becomes payable at 
the testator’s death and so will bear 
interest from that time. Clark v. 
Butler, 4 Dem.Surr. (N.Y.) 378; Cov- 
entry v. Higgins, 14 Sim. 30, 37 Eng. 
Ch. 30, 60 Reprint 267. 


1. Clark v. Butler, 4 Dem.Surr. (N. 
Y.) 378. 
2. Sullivan v. Winthrop, 23 F.Cas: 


legacies to minor children in general 
see supra § 2644, 


4. Kent v. Dunham, 106 Mass. 586; 
Thomas v. Atty.-Gen., 2 Y.&C.Exch. 
525, 160 Reprint 504; Planta v. Green- 
shields; 1CB:C.) [1932 23 =. Dorm, be 
423; Re Robinson, 22 Ont. 438. 


5. Shepard v. Bryan, 143 S.F. 835, 
195 N.C. 822; In re O’Leary’s Estate, 
100 A. 459, 255 Pa. 521: Varley ‘v. 
Winn, 2 Kay&J. 700, 69 Reprint 9638; 
Re Daly, 58 Ont.L. 301, [1926] 1 Dom. 
L.R. 822. But see Christian v. Cath- 
olic Church of St. John the Baptist 
of Paterson, 110 A. 579, 91 N.J.Ea: 
374 (holding that no interest is pay- 
able on a legacy, where the will pro- 
vides that it shall be paid at such 
time as the executors deem proper). 


6. Re Daly, 58 Ont.L. 301, [1926] 
1 Dom.L.R. 822. 

7 When imterest commences to 
run in general see supra § 2643. 


8 Re Daly, 58 Ont.L. 301, [1926] 
1 Dom.L.R. 822. 

9. Caton v. American Security & 
Trust Co. ht VAppyy. Gs 27a eee 
381 [cert den 48 S.Ct. 116, 275 U.S. 554, 
72 L.Ed. 422]. 
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ment of the possession.?° 


[§ 2656] eee. General Provision for Prompt, or 
Deferred, Payment of Legacies. The rule that, 
where a will fixes the time for the payment of 
legacy, interest on the legacy commences to run at 
the time so fixed’? is ordinarily not applied to wills 
containing merely general provisions for prompt, or 
deferred, payment of legacies,!? as where a legacy 
is directed to be paid immediately,’® or “as soon as 
may be,”?* or as soon as, or not until, practicable,'? 
or possible, aco convenient, *7 or provisions for an 
extension of the time of payment of legacies, for the 
more convenient and profitable management of the 
estate,1® or in order to facilitate carrying out the 
testator’s intentions with respect to the support of 
his widow;'® and such provisions or directions do 
not have the effect either of making interest com- 
menee to run at an earlier date, or of postponing its 
commencement to a later date, than that from which 
it would run if such provisions were omitted from 


10. Conn.—State v. Main, 87 A. 38, 
SiuConn. A7/5. 


Towa.—Buchanan vy. Hunter, 148 N. 
W. 881, 166 Iowa 663. 


N.J.—Brinkerhoff v. Merselis’ lx’rs, 
24 N.J.Law 680; Bonham v. Bonham, 
38 N.J.Eq. 419. 


¢N.Y.—In re Travis’ Estate, 32 N.Y. 19. 
S. 887, 85 Hun 420; In re Goble’s Will, 
10 N.Y.S. 18. 20. 


Tenn.—Harrison v. Henderson, 7 
Heisk. 315. 
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the executor “when and how he likes” 
to avoid sacrificing the estate, and for 
its more convenient 
was treated as a direction as 
of payment of the legacies, and it was 
held that interest did not commence 
to run until such time as the executor 
should see fit to pay the legacies). 202. 


McEvoy v. 
School Dist. No. 8, 38 N.J.Eq. 420 


See cases supra notes 13-19. 
When interest commences to run: 


[§§ 2655-2657 


the will.?® 


[§ 2657] dd. Where Statute or Will Pixes Time 
for Interest To Commence. Where a statute pre- 
seribes the time from which interest on legacies shall 


commence to run, it of course supersedes the rules 


of the common law, and governs as to the right to 
interest and the time from which it runs.” More- 
over, the testator may, by provisions of the will, 
fix the time at which, or the event on which, a legacy 
given therein shall commence to bear interest ;?? 
and, where he does so, such provisions are control- 
ling,?* even though the specified time arrives, or 
the ‘event occurs, before his own death.?* Thus a 
general legacy will bear interest from the testator’s 
death where the will so directs,?° or where, from the 
will as a whole, an intention that it shall do so ap- 
pears.2® The rules otherwise applicable, however, 
as to the time when interest commences to run are 
not to be controverted or defeated on slight infer- 
ences of a different intention.27 A mere direction 


viving spouse and descendants of the 
testator, and does not entitle a lega- 
tee of a daughter. dying before admin- 
istration of her father’s estate, to in- 
terest from the father’s death on @& 
legacy to the daughter. Dalsimer’s 
state, 15 Pa.Dist.&Co. 489. 


. see Loring v. Massachusetts 
Horticultural Sec, 50 N.E. 936, 171 
Mass. 401, 3 Prob.Rep.Ann. 560 (dic- 
tum); and cases infra notes 23—26. 


23. %Ill—State Bank of Chicago v. 
Gross, 176 N.E. 739, 740, 344 Ill. 512, 


administration, 
to time 


Hudson County 


Eng.—Dundas v. Murray, 1 Hem.& 


M. 425, 71 Reprint 185. 
11. See supra § 2651. 
12. See cases infra notes 13-20. 


13. White v. Donnell, 3 Md.Ch. 
526. But see Greaves’ Hstate, 29 Pa. 
Dist. 577 (holding that, where a will 
directs the payment of legacies ‘im- 
mediately,” interest on such legacies 
commences to run from the date of 
the testator’s death). 


14. Entemann’s Estate, 18 Pa.Dist. 
343. 


15. Williams’ Estate, 44 P. 808, 112 
Cal. 521, 53 Am.S.R. 924; In re Lew- 
is’ Estate, 240 S.W. 493, 495, 210 Mo. 
ae Kanitcit, Ove: Savage's Estate, 

Now. Pr.N.S. (N-Y.) 379; Webster 
is Hale, 8 Ves.Jr. 410, 32 Reprint 414; 
Benson v. Mande, 6 Madd. 15, 56 Re- 
print 994. 


16. White v. Donnell, 3 Md.Ch. 
526; In re Lewis’ Estate, 240 S.W. 
493, 495, 210 Mo.App. 74 [cit Cyc]; 
Vernet v. Williams, 3 Dem.Surr. (N. 
Ya)us49: In’ re Barrett’s Will, 181 N. 
Wieser mais  NVismolo. See to same 
effect Waener’s Estate, 30 Pa.Dist. 
435. 


17. Welch v. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244: 
Veghte, 19 IN 867, 
Matter of Gibson’s Estate, 
348, 24 Abb.N.Cas. 45, 2 Conn. Surr. 
125. 


18. Loring v. Massachusetts Hor- 
ticultural Soc., 50 N.H. 936, 171 Mass. 
401, 3 Prob.Rep.Ann, 560; In re Bart- 
lett, 40 N.E. 899, 163 Mass. 509, 521, 1 
Prob.Rep.Ann. 440; Davison v. Rake, 
16 A. 227, 44 N.J.Eq. 506 [aff 18 A. 
752, 45 N.J.Eq. 767]; Olive v. Wester- 
man, 53° L.J.Ch. 625; “Nreeman v. 
Simpson, 6 Sim. 75, 9 HBng.Ch. 75, 58 
Reprint 523. Compare Planta _ v. 
Greenshields, (B.C.) [1932] 38 Dom. 
L.R. 423 (where a direction in the 
will that legacies should be paid by 


In general see supra § 2642. 


One year after testator’s death see su- 
pra § 2643. 


21. Waener’s Estate, 30 Pa.Dist. 
435; Buchanan’s Estate, 15 Pa.Dist. 
&Co. 414; Vogt’s Estate, 11 Pa.Dist. 
&CO. 252. 

[a] From testator’s death unless 
contrary intention appears.—(1) A 
statute providing that, where a pe- 
cuniary legacy is bequeathed to or 
for the use of the widow of the tes- 
tator, or any child or descendant of 
the testator, or any person toward 
whom the testator in his lifetime 
stood in loco parentis, or for the 
maintenance of any person, interest 
shall, unless a contrary intention ap- 
pear by the will, begin to run from 
the date of the death of the testator, 
supplies a general testamentary in- 
tention which can be overcome only 


by the words of the will itself. Vogt’s 
Estate, 11 Pa.Dist.&Co. 252. (2) So, 


where the legacy is one to a child of 
the testator, the fact that it is ex- 
pressly made contingent on a particu- 
lar occurrence does not prevent inter- 
est from commencing to run on it at 
the testator’s death, for it cannot be 
said thata “contrary intention appears 
by the will” merely because the lega- 
cy is contingent. Vogt’s Estate, supra. 
(3) The fact that a legacy is made 
conditional or contingent is not con- 
clusive evidence of a contrary inten- 
tion, within the meaning of such stat- 
ute, and does not prevent interest 
from commencing to run on the death 
of the testator. In re Vogt’s Estate, 
146 A. 451, 297 Pa. 92. (4) Under such 
a statute, the fact that a legacy of 
the sort comprehended therein is Gis 
rected by the testator to be paid “as 
soon as possible after my death” does 
not indicate an intention that, con- 
trary to the statute, interest shall not 
commence to run from the date of his 
death. Wagner’s Estate, 30 Pa.Dist. 
4385. (5) The preference given by 
such statute extends only to the sur- 


UO ACEI Lt 2a ert Cyc} 


Towa.—In re Duncanson’s Estate, 
120 N.W. 88, 141 Iowa 564. 


, La.—Mourain v. Poydras, 6 La.Ann. 


151 


Mda.—Buad v. Garrison, 45 Md. 418; 
Jones v. Stockett, 2 Bland 409. 


Mass.—Dawes v. Swan, 4 Mass. 208. 
See also Pike vy. Walley, 15 Gray 345 
(recognizing rule). 


Mo.—Way v. Priest, 87 Mo. 180. 


N.Y.—Matter of Maine’s Estate, 17 
N.Y.S. 114, 62 Hun 834; Matter of 
Brownell’s BEstate, 3 N.Y.S. 2UG6. pk 
Conn.Surr. 175; Lawrence vy. Law- 
rence, 1 Edw. 557. 


ee ‘Pa. 426; Finn’s Seek i9 Pa. Dist. 


AA Seay REO eS Academy v. Grover, 


And see cases infra notes 24-26. 


24. In re Duncanson’s Estate, 120 
N.W. 88, 141 Iowa 564; Finn’s Bstate, 
19 Pa. Dist. 773. 


[a] Interest from death of one dy- 
ing before testator—wWhere by his 
will a_ testator bequeathed certain 
sums of money to his daughters, with 
interest from the death of J, and J 
died before the testator, interest from 
the death of J to the testator’s death 
is to be added to the legacies. Finn’s 
Estate, 19 Pa.Dist. 773. 


25. State Bank of Chicago v. Gross, 
L76OIN E789)! 8442 TS Re 75 Aves 
Li Mourain v. Poydras, 6 La.Ann. 
151; Way v. Priest, 87 Mo. 180; Law- 
rence v. Lawrence, 1 Edw. (N. Y.) 557. 


26. Dunn v. Renick’s Ex’rs, 10 S.E. 
810, 838 W.Va. 476. 


27. Ind.—-Stimson v. Rountree, 99 
N.E. 439, 51 Ind.App. 207. 


N.J.—In re Short’s Estate, 99 A. 609 
87 SU Eq. 276. 


2 
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§§ 2657-2659] 


in a will that the legacy be paid “with interest” does 
not change or affect the time from which interest 
commenees to run.”§ 


[§ 2658] (2) Legacies Charged on Land, or on 
Person of Devisee.2® Legacies charged on land, like 
other general legacies,*° bear interest from the time 
at which they are payable.** So, if the time of 
payment is fixed by the will, interest is ordinarily 
payable from the time so fixed,*? in accordance with 
the rule generally applicable where the will fixes 
the time of payment of a legacy,** unless a different 
intention is apparent from the will;** and, if no 
time is so fixed, the legacy ordinarily bears interest 
from the date of the death of the testator,?> except 
where the possession of the land devised and the 
payment of the legacy charged on it are both post- 
poned until the determination of some intervening 
estate in the land, in which case interest runs from 
the date when the devisee has the right to enter into 
possession of the land or receive its profits.2® This 
rule does not apply, however, to a legacy payable out 
of a fund set up or apart by the will, notwithstand- 
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ing such fund is chargeable on land, where it is of 
larger amount than the legacy, and is not appropri- 
ated solely for the benefit of the legatee.®7 A leg- 
acy which is charged on the person of a devisee of 
land, but not on the land itself, bears interest from 
the time of the acceptance by the devisee of the 
devise according to its terms;*® but, where it is 
charged on the land also, there is to be applied the 
general rule respecting legacies charged on land,®° 
that interest runs from the death of the testator.*° 

[§ 2659] (3) Legacies Payable from Proceeds of 


Property To Be Sold. Where a legacy is directed 
by a will to be paid out of the proceeds of a sale 


of property belonging to the testator’s estate, and no 


time is prescribed by the will for making the sale, 
it is held by some authorities that interest on the 
legacy commences to run from the time when the 
sale might reasonably have been made,*! which ac- 
cording to some decisions is one year after the death 
of the testator;*? but by other authorities it is held 
that interest is allowable only from the time the sale 


N.Y.—In re White’s Will, 221 N.Y. 
S. 532, 129 Misc. 458; In re Stewart’s 
Estate, 192 N.Y.S. 846, 118 Misc. 237. 
See In re Hiier’s Estate, 199 N.Y.S. 
aes ae App.Div. 215 (applying the 
rule). 


Pa.—Huston’s Appeal, 9 Watts 472; 
Barr’s Estate, 33 Pa.Co. 647. 


.Wis.—In re Forster’s Will, 217 N. 
W. 740. 195 Wis. 58; In re Barrett’s 
Will, 181 N.W. 220, 173 Wis. 313. 


28. In re Barrett’s Will, supra. 


29. Legacy payable out of proceeds 
of land directed to be sold see infra 
$2659.00 


30. Interest on general legacies in 
general see supra § 2642. 


31. N.Y.—Loder v. Hatfield, 71 N. 
Y. 92 Jfaff 4 Hun 36, 6 Thomps.&C. 
229]; Birdsall v. Hewlett, 1 Paige 32, 
19 Am.D. 392; Van Bramer v. Hoff- 
man’s Ex’rs, 2 Johns.Cas. 200, 1 Am. 
D. 162: .Glen v. Fisher, 6 Johns.Ch. 
33, 10 Am.D. 310. 


Pa.—Brotzman’s Appeal, 19 A. 564, 
133 Pa. 478; Clark’s Ex’rs v. Wallace, 
48 Pa. 80. 

Vt.—Hodges v. Phelps, 26 A. 625, 65 
WAG BN 

Va.—Shobe’s Ex’rs v. Carr, 3 Munf. 
(17 Va.) 10. 


Ont.—In re Yates, 4 Ont.L. 580, 1 
Ont.W.R. 630. 


22. Conn.—Lamb v. Smith, 1 Root 
419. 


Iowa.—Security Sav. Bank v. Wil- 
liams, 176 N.W. 971, 188 Iowa 904. 


Pa.—Clark’s Ex’rs v. Wallace, 48 Pa. 
0. 


Vt.—Hodges v. Phelps, 26 A. 625, 65 
Vito 033 


Ont.—In re Yates, 4 Ont.L. 580, 1 
Ont.W.R. 630. 


33. See supra § 2651. 


34. George v. McMullin, 3 Del.Ch. 
269 (where a will was held to con- 
template the payment of interest on 
the legacy from the time of the testa- 
tor’s death). 


35. Del.—George v. MeMullin, su- 
pra. Compare Rice v. Rice, 111 A. 
439, 12 Del.Ch. 245 (recognizing the 
rule, but holding it inapplicable where 
the legacy was not by the will charg- 
ed on land, and the only liability of 
the iand for the amount of the lega- 


ey grew out of the fact that the per- 
sonal estate was insufficient to satis- 
fy the legacy; although the court re- 
ferred to the legacy as “impliedly” 
charged on the land, it recognized that 
the rule stated in the text is applica- 
ble only where the testator himself 
eharges the land with the payment of 
the legacy). 


Ind.—Case v. Case, 51 Ind. 277. 


Mass.—Lydon v. Campbell, 91 N.E. 
151, 204 Mass. 580, 184 Am.S.R. 702. 


N.Y.—Van Bramer v. Hoffman’s 
Ex’rs, 2 Johns.Cas. 200, 1 Am.D. 162. 


S.C.—Bowen v. True, 54 S.E. 1018, 
74 S.C. 486. 


W.Va.—Couch v. Eastham, 3 S.E. 23, 
29 W.Va. 784. 


Eng.—Maxwell v. Wettenhall, 2 P. 
Wms. 26, 24 Reprint 628; Pearson v. 
Pearson, 1 Sch.&Lef. 10; Shirt v. 
Westby, 16 Ves.Jr. 893, 33 Reprint 
1033; Spurnay v. Glynn, 9 Ves.Jr. 483, 
32 Reprint 689. 


But see Watt’s Estate, 3 Pa.Dist. 343 
(applying to a legacy charged on land 
the general rule, applicable to legacies 
payable out of personalty. or general- 
ly, that interest commences to run 
one year after the testator’s death). 


[a] Reason for rule.—(1) One rea- 
son assigned is, that as the land yields 
rents and profits to the devisee, he 
shall yield interest to the legatee. 
Maxwell v. Wettenhall, 2.P.Wms. 26, 
24 Reprint 628. (2) Butit is said that 
a better reason is that the necessity 
of a reasonable time, such as a year, 
for the executor to gét in his personal 
estate does not apply to a legacy 
charged on land, which therefore is 
payable immediately, and being thus 
payable at testator’s death, bears in- 
terest from that date. George v. Mc- 
Mullin, 3 Del.Ch. 269. See to same ef- 
fect Pearson v. Pearson, 1 Sch.&Lef. 
10. 


36. Birdsall v. Hewlett, 1 Paige (N. 
Y.) 32,19 Am.D. 392; In re Hermann’s 
Estate, 69 A. 285, 220 Pa. 52; Armen- 
trout v. Armentrout’s Ex’rs, 72 S.E. 
721, 112 Va. 660. See Bowen v. True, 
54 S.B. 1018, 74 S.C. 486 (enunciating 
the rule stated in the text, and hold- 
ing further that, where the land was 
agricultural, and the devisee’s rights 
attached in August, so that, under a 
statute, the crops for that year be- 
longed to the preceding holder of the 
land, interest on the legacy com- 


menced to run at the beginning of the 
next calendar year). 


Legacies payable out of remainder 
aie life estate in general see infra § 


387. Van Bramer v. MHoffman’s 
pote 2 Johns.Cas. (N.Y.) 200, 1 Am. 


38. Hamilton v. Porter, (3 Pa. 332; 
Bennet v. Hart, 30 Leg.Int. (Pa.) 132. 


89. See supra text and note 35. 


40. Couch v. Eastham, 3 S.E. 238, 29 
W.Va. 784. 


41. N.J.—Stenneck v. Kolb, 111 A. 
277, 279, 91 N.J.Eq. 382 [quot Cyc]. 


N.Y.—Foster v. Wetmore, 14 N.Y.S. 
194, 60 Hun 577. Compare In re Mi- 
chaelis’ Estate, 179 N.Y.S. 901, 903, 
110 Mise. 185 (where the court said: 
“General legacies, payable out of the 
proceeds of real prorerty, bear inter- 
est from the date wien the legatees 
were in a position to demand payment, 
though the legacies were not practi- 
pepe yaaa ta of payment at that 
ime’’). 


Pa.—Warner’s Estate, 18 Pa.Dist. 
eee Stockdale’s Estate, 2 Pa.Dist. 


Va.—Patton v. Williams, 
(17 Va.) 59. 


Sietied aie ee v. Buck, L.R. 18 Eq. 


And see cases infra note 42. 


42. Huston’s Appeal, 9 Watts (Pa.) 
472; Bradford vy. McConihay, 15 W. 
Va. 732; Turner v. Buck, L.R. 18 Ea. 
301. See German v. German, 7 Coldw. 
(Tenn.) 180 (holding that if no time 
is fixed in the will for the payment 
of legacies out of property which is 
directed to be sold on credit, the gen- 
eral rule is that interest will be al- 
lowed on such legacies from the end 
of the first year after the testator’s 
death). Compare In re Gunning’s Es- 
tate, 83 A. 63, 234 Pa. 148 (holding 
that, where the will provided that the 
property should not be sold for less 
than a price named, and a delay in 
making the sale was caused by the 
efforts of the executors to procure 
that, or the best, price, a legacy pay- 
able out of the proceeds of the prop- 
erty, “when «i. =.=) Solad?avdidy not 
bear interest from the expiration of 
one year after the testatrix’s death 
but only from the time of sale). 
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is actually made,** at least where the time of sale 
is expressly left to the discretion of the executors.** 
Where, however, the will directs that the property 
be sold at a specified time, interest commences to 
run on the legacy at such time,*> and where it di- 
rects that the sale be made within a prescribed pe- 
riod, the legacy bears interest from the expiration 
of such period,*® unless a sale is in fact sooner made, 
in which ease interest begins to run at the time of 
the sale.*7 These rules are, of course, not applica- 
ble where a different intention appears in the will.*§ 


[§ 2660] (4) Legacies in Remainder after Termi- 
nation of Life Estate.*9 Where a legacy is given by 
way of remainder, or is payable out of a remainder, 
after the termination of a life estate, or life estates, 
in property, interest on the legacy to the remainder- 
man ordinarily commences to run at the expiration 
of the life estate, or the last life estate if more than 
one was interposed,*° and this is true, even though a 
conversion of the property into cash is necessary, in 
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ie 


[§§ 2659-2661 


order that the legacy may be paid,°* or where the re- 
mainder over is to a person to be appointed by the 
life tenant.°? Where, however, the life estate laps- 
es, by the failure of the life tenant to survive the 
testator,°* it has been held that there is to be applied 
the usual rule that interest on a general legacy, in the 
absence of special circumstances, commences to run 
at the expiration of one year from the death of the 
testator.°* 


[§ 2661] (5) Annuities.°*> Where a bequest is of 
an annuity, payments or instal!ments thereof in ar- 
rears bear interest from the respective times at which 
they should have been paid;°*® and so interest ordi- 
narily begins to run on the first payment or install- 
ment at the expiration of one year from the date of 
the death of the testator,5? except where the annuity 
is one given for the immediate support of the benefi- 
ciary, In which case interest commences to run at 
the testator’s death,®® and except where the time at 
which the annuity is to commence is fixed by the will, 


43. Trippe v. Frazier, 4 Harr.&J. 
(Md.) 446; Darden v. Orgain, 5 Coldw. 
(Tenn.) 211; In re Boyce’s Estate, 181 
N.W. 735, 173 Wis. 575. 


44., Garmany v. Schulz, (Tex.Civ. 
App.) 293 S.W. 165; In re Boyce’s Es- 
tate, 181 N.W. 735, 173 Wis. 575. 


Interest where iime of payment of 
Jon aeY, is discretionary see supra § 
654 


45. Bayley v. Sloper’s Ex’rs, 160 
N.E. 275, 263 Mass. 534; Steel’s Es- 
tate, 2 Pa.Dist. 459; McMylor’ v. 


Lynch, 24 Ont. 632. See Van Rens- 
selaer v. Van Rensselaer, 21 N.E. 75, 
113 N.Y. 207 (holding that, where by 
the will a legacy was to be paid by 
the executors, ‘‘when it shall be con- 
venient for them, without regard to 
the time fixed by law, out of the mon- 
eys derived from the sale” of lands, 
the legacy became payable when suffi- 
cient moneys had been realized from 
the farm sales to pay the bequest, and 
bore interest from that time). 


46. Niagara Bank v. Talbot, 96 N. 
Y.S. 976, 110 App.Div. 519 [aff 77 N.E. 
1181, 184 N.Y. 576]; In re Obst’s Es- 
tate, 185 N.Y-.S. 283, 115 Misc. 711; 
Re Robinson, 22 Ont. 438. 


47. Re Robinson, supra. 
48. Spencer v. Spencer, 183 N.Y.S. 
870; Dunn v. Renick’s Ex’rs, 10 S.E. 


810, 33 W.Va. 476; In re Forster's 
Will, 217 N.W. 740, 195 Wis. 58. Com- 
pare In re Geismann’s Will, 234 N.Y. 
S. 92, 133 Misc. 826 (holding that the 
fact that a will provides that the pro- 
ceeds of the sale of the testator’s 
realty shall be used to pay legacies 
does not of itself show an imtention 
on the part of the testator that the 
usual rules as to the time interest 
commences to run are not to be fol- 
iowed and applied). 


[a] Thus, where it is apparent 
from a will as a whole that the tes- 
tator Intended to make his four chil- 
dren equal in the benefits of his es- 
tate, and nearly the whole of the prop- 
erty left to three of the children 
came into their possession either be- 
fore the testator’s death, by way of 
advancements, or immediately on his 
death, the fourth child, to whom was 
bequeathed a legacy to be paid out of 
the proceeds of land directed to be 
sold, is entitled to interest on the 
amount of the legacy from the date 
of the testator’s death, particularly 
where efforts to make a prompt sale 
of the land were unsuccessful. Dunn 


v. Renick’s Ex’rs, 10 S.E. 810, 33 W. 
Va. 476. 


Where will fixes time for interest to 
commence in general see supra § 2657. 


49. Interest on legacy charged on 
remainder interest in land see supra § 
2658 text and note 36. 


50. Mass.—Cook v. Hayward, 51 N. 
E. 1075, 172 Mass. 195. 


N.Y.—In re Bickerton’s Will, 261 N. 
Y.S. 586, 146 Misc. 506 [aff 263 N.Y.S. 
973]; In re Hussey, 124 N.Y.S. 426, 67 
Mises 323). 7). Mills. Surri94563.. In, ire 
Runk, 106 N.Y.S. 851, 55 Mise. 478, 6 
Mills Surr. 212; Birdsall v. Hewlett, 
1 Paige 32, 19 Am.D. 392. 


Pa.—In re Hermann’s Estate, $ A. 
285, 220 Pa. 52; Steel’s Estate, 2 Pa. 
Dist. 459. 


S.C.—Bowen v. True, 54 S.E. 1018, 
74 S.C. 486. 


Va.—Armentrout v. Armentrout’s 
Ex’rs, 72 S.E. 721, 112 Va. 660. 


Eng.—Stonehouse v. Evelyn, 
Wms. 252, 24 Reprint 1050. 


And see cases infra notes 51, 52. 


Interest where will fixes time of 
payment of legacy in general see su- 
pra §§ 2651-2656. 


51. In re Hussey, 124 N.Y.S. 426, 
67 Misc. 32, 7 Mills Surr. 456; Steel’s 
Estate, 2 Pa.Dist. 459. Compare 
Warner’s Estate, 18 Pa.Dist. 262 
(holding the award of interest from 
the death of the last life tenant im- 
proper, where the will directed the 
trustee, on the termination of life es- 
tates, to convert the real estate ana 
pay certain legacies out of the pro- 
ceeds, the court holding that the time 
of payment of the legacies was fixed 
by the provision thereof out of the 
proceeds of the sale, which meant 
when the assets should be converted 
into money, and necessarily contem- 
plated that a reasonable time wouid 
be needed to make the conversion); 
Stockdale’s Estate, 18 Pa.Co. 416 (to 
same effect). 


[a] Reason for rule.—To adopt 
any other time for interest to begin 
to run, in such case, than the moment 
the life estate ceases would make 
the rights of the legatee in remainder 
dependent on casual and indetermi- 
nate facts, such as the zeal or sloth 
of trustees, the resistance of debtors 
of the estate, and the vagaries of the 
investment market. In re Hussey, 124 


3 P. 


Nea 426, 67 Misc. 32, 7 Mills Surr. 
456. 


When interest begins to run on leg- 
acy payable out of proceeds of prop- 
erty directed to be sold in general see 
supra § 2659. 


52. In re People’s Trust Co., 174 
N.Y.S. 168, 106 Misc. 108; Dixson v. 
Storm, 5 Redf.Surr. COREG ) 419. 


Testamentary powers of appoint- 
ment in general see supra §§ 1932, 
1947-1951. 


53. Failure of life tenant to sur- 
vive testator as causing lapse of life 
estate and vesting remainder imme- 
diately see supra § 2260. 


54. Lyford v. McFetridge, 117 N.E. 
589, 228 Mass. 285; In re Todd’s Es- 
tate, ates 845, 237 Pa. 466, 43 L.R.A. 


When Secrest commences to run on 
cone legacy in general see supra § 


55. Annuities: 
In general see Annuities 3 C.J. p 199. 
Creation by will see supra § 1641. 


56. Simmons v. Hubbard, 50 Conn. 
574; Schall’s Estate, 17 Pa. Dist. 471; 
Trotter’s Estate, 15 Pa.Dist. 352; Tees’ 
Estate, 5 Pa.Dist. 361, 18 Pa. Co. 300; 
Hoffman's Estate, 3 Pa.Dist. 663. And 
see cases infra notes 57-59. Compare 
Brickell v. Powell, 114 So. 328, 148 
Miss. 491 (holding that the allowance 
of interest on arrears of annuities is 
within the sound discretion of the 
court); Isenhart v. Brown, 2 Edw. (N. 
Y.) 341 (where the rule is laid down 
that interest is not allowable on the 
arrears of an annuity; but the case 
was one involving rather the right to 
interest on unpaid interest or income 
of a fund). But see Tew v. Winter- 
ton, 3 Bro.C.C. 489, 29 Reprint 660 (re- 
fusing to allow interest on payments 
in arrears of an annuity). 


Stockett, 2 Bland 
(Md.) 409; Schall’s Estate, 17 Pa. 
Dist. 471; Morgan v. Pope, 7 Coldw. 
(Tenn.) 541. 


First payment of annuity as pay- 
able one year after testator’s death 
see supra § 2135. 


58. Morgan vy. 
(Tenn.) 541, 


Interest on legacies for support and 
Pee er tree in general see infra § 


57. Jones v. 


Pope, 7 Coldw. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2661-2665] 


which in that case controls as to the time the interest 
begins to run.®® Cases in which the rule has been 
stated that an annuity bears interest from the date 
of the testator’s death will usually be found to in- 
volve not annuities, but rather bequests of the income 
of a sum or fund.®° 


[§ 2662] (6) Legacies for Support and Mainte- 
nance.®? A legacy given for the support and main- 
tenance of the legatee or another ordinarily bears 
interest from the time of the death of the testator.®? 
It is not necessary, for the application of this rule, 
that the will expressly declare the legacy to be for 
support and maintenance,®* and it is sufficient if it 
appears that the legatee has been dependent for his 
support on the testator for a considerable period be- 
fore the latter’s death ;°+ but, in the absence of any 
expression or facts indicating that the legacy was 
given for maintenance,®® or, of course, where it af- 
firmatively appears that it was not given for such 


-purpose,®® the rule does not apply. 


[§ 2663] b. On Specific Legacies.¢? While the 
rule has been laid down, in general terms, that inter- 
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death of the testator,®8 it would seem that the courts 
had in mind the clearly distinguishable rule that spe- 
cific legacies carry with them to the legatee any and 
all accessions by way of interest, dividends, or in- 
come accrued or received thereon after the death of 
the testator,°® and the true rule is that interest, as 
such, is not payable on specific legacies.?° 


[§ 2664] 4. Matters Affecting Right to Interest— 
a. Situation or Condition of Estate—(1) Impractica- 
bility or Impossibility of Paying Legacy. The right 
of the beneficiary of a general legacy to interest 
thereon from the time the legacy ought to have been 
paid"? is not affected by the fact that at such time the 
condition of the estate is such that payment of the 
legacy is impracticable or impossible,’2 as where 
funds are not then available,7 or where the will has 
not yet been probated.7# 


[§ 2665] (2) Unproductiveness of Assets. 
Whether the assets of an estate have been fruitful 
or unproductive of income since the death of the tes- 
tator does not affect the right of a legatee to interest 
on his legacy from the time it would otherwise com- 


est runs on a specific legacy from the date of the 


17 No. 
Trotter’s 


59. Kearney v. Kearney, 
Eq. 59 [aff 17 N.J.Eq. 504]; 
Estate, 15 Pa.Dist.. 352. 


Interest where will fixes time of 
SEE baer of legacy see supra §§ 2651— 


60. Welsh v. Brown, 43 N.J.Law 37; 
In re Hilyard’s Estate, 5 Watts & S. 
(Pa.) 30. 


When right to income of trust fund 
accrues see supra §§ 1886, 1887. 


61. In general see supra §§ 2136-— 
2138. 


62. Cal.—In re Ballou’s Estate, 183 
P. 440, 181 Cal. 61; Mackay v. Mac- 
kay, 40 P. 558, 107 Cal. 303. See In 
re Brown's Estate, 77 P. 160, 143 Cal. 
450 (recognizing rule). 


Kan.—In re Condon’s Estate, 185 P. 
1048, 105 Kan. 714. 


N.Y.—In re Meyer’s Estate, 249 N. 
Y.S.°451, 140 Misc. 1. 


N.C.—Hart v. Williams, 77 N.C. 426; 
McWilliams v. Falcon, 59 N.C. 235; 
Swann v. Swann, 58 N.C. 297. 


Pa.—In re Pearson’s Estate, 97 A. 
71, 251 Pa. 612; Elder’s Estate, 23 Pa. 
Dist. 369; Robfnson’s Estate, 16 Pa. 
Dist, 31, 35 Pa.Co. 81. 


Tenn.—Morgan v. Pope, 
541. 


W.Va.—Dunn’s Px’rs v. Renick, 10 
S.E. 810, 33 W.Va. 476. 


Interest as commencing at testa- 
tor’s death on: 


Annuity given for immediate support 
of beneficiary see supra § 2661. 


Legacy to widow, minor children, etc., 
where no other provision for sup- 
port is made see supra §§ 2644, 2646. 


63. In re Brown’s Estate, 77 P. 160, 
143 Cal. 450; Mackay v. Mackay, 40 P. 
558, 107 Cal. 303. And see cases infra 
note 64. 

64. In re Ballou’s Estate, 183 P. 
440, 181 Cal. 61; Mackay v. Mackay, 
40 P. 558, 107 Cal. 303. «4 


65. In re Brown’s Estate, 77 P. 160, 
143 Cal. 450. 

66. Matter of Vedder’s Estate, 17 
N.Y.S. 93, 62 Hun 275. 

67. “Specific legacy” see supra § 
2085. 


7 Coldw. 


mence to run,*® 


68. In re Calnane’s Estate, (Mo. 
App.) 28 S.W.(2d) 420; In re Althaus’ 
Will, 158 N.Y.S. 990, 94 Misc. 43. 


69. Specific bequest of property or 
fund as carrying with it income there- 
from see supra § 1452. 2 


70. Dennison v. Lilley, 144 A. 523, 
83 N.H. 422; 3 Woerner Admin. (3d 
ed) § 458. 


71. Right to interest on general 
legacies in general see supra § 2642. 


72. U.S.—Sullivan v. Winthrop, 23 
F:Cas.No.. 13,600, 1 Sumn. 1. 


Cal.—Williams’ Estate, 44 P. 808, 
112 Cal. 521, 53 Am:S.R. 224. 


i Hawaii—In re Wilder, 9 Hawaii 
92. 


Mass.—Kent v. Dunham, 106 Mass. 
86. 


N.H.—Foster v. McLane, 148 A. 28, 
84 N.H. 203. Compare White v. Chap- 
lin, 148 A. 21, 84 N.H. 208 (holding 
that interest does not run on a resid- 
uary legacy, for which no demand of 
payment may be made until the 
residuum is determined by the final 
settlement of the executor’s account). 


N.J.—Smith v. Fidelity Trust Co., 
103 A. 697, 87 N.J.Eq. 247. 


N.Y.—Matter of Travis’ Estate, 32 
N.Y.S. 887, 85 Hun 420 faff 31 N.Y.S. 
686, 10 Misc. 298, 1 Gibb.Surr. 161]. 
Compare In re Gans’ Will, 114 N.Y.S. 
975, 130 App.Div. 454 [aff sub nom. 
In re Frankenheimer, 88 N.E. 374, 195 
N.Y. 346, 1833 Am.S.R. 803 (rearg den 
89 N.E. 1100, 195 N.Y. 606)] (holding 
that interest does not run on a legacy 
where the delay in paying it was 
caused by the fact that, until the 
debts and expenses of administration 
of the estate were paid, it could not 
be determined whether the legacy 
could be paid in full, or what the 
amount of the legacy would be). 


Ohio.—Gray v. Case School of Ap- 
nlied Science, 56 N.E. 484, 62 Ohio 
St. 1 [aff 15 Ohio Cir.Ct. 488, 8 Ohio 
Cir.Dec. 241]; Krigbaum y. Southard, 
10 Ohio Dec. (Reprint) 803, 23 Cinc.L. 
Bul. 438. 


Pa.—Watts’s Estate, 14 Pa.Co. 625. 


S.c.—Ingraham y. Postell’s Ex’rs, 
6 .S.C.Eq. 94, 98. 


W.Va.—Bradford vy. McConihay, 15 


for, as has been said, he is in the 


W.Va. 732. 


Eng.—Pearson v. Pearson, 1 Sch.& 
Lef. 10; Wood v. Penoyre, 13 Ves.Jr. 
325, (33) Reprint Few? Sitwell v. 
Bernard, 6 Ves.Jr. 520, 31 Reprint 
1174. 


And see cases infra notes 73, 74. 


“Tt seems to be settled as a general 
rule, that a legacy shall carry interest 
after a year from the death of the 
testator, even though it appears that 
it could not by any diligence be col- 
lected within that time, because in 
contemplation of law it might have 
been done.’ Ingraham v. Postell’s 
Ex’rs, supra. 


73. Mass.—Welch v. Adams, 25 N. 
BH. 34, 152 Mass. 74, 9 L.R.A. 244 and 
note. 


N.J.—Hoagland v. Schenck’s Ex’rs, 
16 N.J.Law 370; Davison v. Rake, 
18 A. 752, 45 N.J.Eq. 767; Miller v. 
Sandford, 31 N.J.Eq. 427. 


Pa.—Huston’s Apneal, 9 Watts 472; 
Martin v. Martin, 6 Watts 67; Beehler 
v. Smith, 3 Grant 141; Barr’s Estate, 
33 Pa.Co. 647. 


S.C.—Gillon y. Turnbull, 6 S.C.Eq. 
148. 

Vt.—Vermont State Baptist Con- 
vention v. Ladd, 4 A. 634, 58 Vt. 95. 

Eng.—Wood v. Penoyre, 13 Ves.Jr. 
338, 33 Reprint 316. 

Ont.—Toomey v. Tracey, 
708. 

[a] Difficulty of collecting funds 
does not affect the right to interest, 
although payment is impracticable. ° 
Gillon v. Turnbull, 6 S.C.Eq. 148. 

74 Ogden v. Pattee, 21 N.E. 
149 Mass. 82, 14 Am.S.R. 401. 

75. U.S.—Sullivan v. Winthrop, 23 
F.Cas.No. 13,600, 1 Sumn. 1. 

La.—Mourain v. Poydras, 6 La.Ann. 
153. 

Mo.—In re Lewis’ Estate, 240 S.W. 
493, 496, 210 Mo.App. 74 [cit Cyc]. 

N.H.—Dennison y. Lilley, 144 A. 
523, 83 N.H. 422. 


N.J.—Acquackanonk Dutch Church 
v. Ackerman’s Ex’rs, 1 N.J.Eq. 40. 


N.Y.—In re Rutherford, 89 N.E. 820, 
196 N.Y. 311; Matter of Frankenheim- 


4 Ont. 


227, 
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same position as a creditor, and entitled to be award- 
ed interest for such time as he is kept out of his de- 
mand.*® 


[§ 2666] (3) Contest of Will.77 While there is 
some authority for the view that interest on a legacy 
does not commence to run before the termination of 
proceedings for the contest of the will,7* it appears 
to be the more generally accepted rule that the fact 
that the payment of a legacy is delayed by the institu- 
tion or pendency of contest proceedings does not af- 
fect the right of the legatee to interest on the lega- 
cy from the time it would otherwise begin to run;‘° 
and it has been held that this rule applies even in fa- 
vor of a legatee who opposed the will.°° 


[§ 2667] (4) Settlement of Estate. In the ab- 
sence of some provision in the will to the contrary,*? 
the time when a legacy commences to bear interest is 
in no way dependent on, or affected by, the time when 
the estate is settled.8? So the fact that a legatee has, 
by unjustifiable proceedings, caused delay and em- 
barrassed the executors in the settlement. of the es- 
tate does not defeat his right to interest ;** and mere 
directions in the will as to the time which shall be 
allowed the executors to settle the estate do not af- 
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fect the right of the legatee to interest on his legacy 
from the time it is payable, although the time allowed 
for settlement expires after the legacies are due.*4 


[§ 2668] b. Inability or Incapacity of Legatee To 
Receive Legacy. The fact that a legatee is not ina 
position to receive his legacy at the time when it is 
payable ordinarily does not affect the running of in- 
terest on the legacy,®® as for example where he is 
lacking in capacity to receive it because of infaney,*® 
or coverture,** or where he is a resident of a foreign 
state or country,*® or where he dies within the year 
and his executor or administrator is not appointed 
until after the expiration of the year.®® It has, how- 
ever, been suggested that, if the executors make an 
actual tender of a legacy, and payment thereof is de- 
layed solely because of inability of the legatee to give 
necessary security to refund, interest on the legacy 
will not acerue.®° 


[§ 2669] c. Demand for Payment of Legacy. 
Unless otherwise provided by statute,°? no demand 
for the payment of a legacy is necessary to start in- 
terest running thereon, or to entitle the legatee to in- 
terest,°? except where a demand is necessary in order 


er, 88 N.E. 374, 195 N.Y. 346, 133 Am. 
S.R. 803 [rearg den 89 N.E. 1100, 195 
N.Y. 606]; Clayton v. Kingston, 195 
N.Y.S. 909, 202 App.Div. 165; Matter 
of Austin’s Will, 45 N.Y.S. 984, 19 
App.Div. 192; Hoffman y. Pennsyl- 
vania Hospital, 1 Dem.Surr. 118. 


Pa.—Watt’s Estate, 32 A. 42, 168 
Pa. 422, 47 Am.S.R. 889; In re Band’s 
Wstate, 157 A. 511,.103 Pa. Super. 553; 
Patterson’s Estate, 3 Pa.Dist. 796, 15 
Pa.Co. 520; Wright’s Estate, 17 Phila. 
496. 


Eng.—Pearson vy. Pearson, 1 Sch.& 
Lef. 10. 


Time from which interest runs see 
supra §§ 2643-2657. 


76. In re Lewis’ Estate, 240 S.W. 
498, 496, 210 Mo.App. 74 [cit Cyc]; 
Dennison v. Lilley, 144 A. 523, 83 N.H. 
422; In re Rutherford, 89 N.E. 820, 
WIG UN. old im re Brandon’s Estate, 
160 N.W. 177, 164 Wis. 387. 


77. Contest of will in general see 
supra §§ 667-681 in 68 C.J. 


78. Trustees of Church Home for 
Females and Infirmary for Sick v. 
Morris, 36 S.W. 2, 99 Ky. 317, 18 Ky.L. 
384; State v. Adams, 71 Mo. 620; 
Good Samaritan Hospital v. Mississip- 
pi Valley Trust Co., 117 S.W. 637, 137 
Mo.App. 179; Goodman v. Palmer, 195 


S.W. 165, 167, 137°Tenn. 556 [cit Cyc]. 

79. Conn.—Colt v. Colt, 33 Conn. 
270. 

DiC.—Powell” vy. Drake, 19 D:C. 
334. 

tll——Stater, Bank, of Chicago v: 
Gross, 176 N.H. 739, 344 Ill. 512, 75 
AER 172: 


Ky.-—Redd’s Adm’r v. Redd, 58 S.W. 
428, 22 Ky.L. 505. 


N.J.—O’Weary v. Smock, 119 A. 23, 
122 A. 927, 95 N.J.Eq. 276. 

N.Y.—In re McGowan, 26 N.E. 1098, 
124 N.Y. 526. 

Ohio.—Ebersole v. Cole, 
IN;PINES: 507. 

Pa.—Hichelberger’s Estate, 32 A. 
605, 170 Pa. 242; Watts’s Estate, 14 
Pa.Co. 625. 


19 Ohio 


R.I.—Barber v. Westcott, 43 A. 844, 
ie lemoloios 


Wis.—In re Brandon’s Estate, 160 
N.W. 177, 164 Wis. 387. 


80. State Bank of Chicago v. 
Gross, 176 N.E. 739, 344 Ill. 512, 75 A. 
IR. -1723) O'Leary 'v. “Smock, 119 A. 
23, 122 A. 927, 95 N.J.Eq. 276; Wood- 
ward’s Hstate v. Holton, 62 A. 718, 78 
Vt. 254, 6 Ann.Cas. 524; In re Bran- 
don’s Estate, 160 N.W. 177, 164 Wis. 
387. See Welch v. Adams, 25 N.E. 34, 
152 Mass. 74, 9 L.R.A. 244 (where the 
question was raised but not decided). 
But see Vandergrift’s Appeal, 80 Pa. 
116 (holding that a contest is a re- 
fusal of a legacy, and, hence, that 
no interest runs until a new demand 
is made). 


ot James’ Estate, 2 P. 494, 65 Cal. 


Provision of will fixing time: 


For payment of legacy see supra §§ 
2651-2656. 


When interest begins to run see supra 


§ 2657 


82. Powell v. Drake, 19 D.C. 334; 
Kent v. Dunham, 106 Mass. 586; Lamb 
v. Lamb, 11 Pick. (Mass.) 371; Watt’s 
Hstate, 32 A. 42, 168 Pa. 422, 47 Am. 
S.R. 889. But see Stanley v. Stanley, 
142 A. 851, 108 Conn. 100 (dictum, 
that a general legatee is entitled to 
no interest on his legacy pending set- 
tlement of the estate). And see cases 
infra notes 83, 84. 


83. Kent v. 
586. 


84. Warwick v. Ely, 44 A. 666, 59 


Dunham, 106 Mass. 


N.J.Hq. 44; Spencer, Petitioner, 12 A. 
124, 16 R.DD 25. 
85. Mass.—Kent v. Dunham, 106 


Mass. 586. 
N.Y.—Marsh v. Hague, 1 Edw. 174. 
R.I.—Esmond v. Brown, 25*A. 652, 
18 RI. 48. 


Va.—Lyon’s Adm’r v. Maganos’ 
Adm’r, 7 Gratt. (48 Va.) 377; Bourne’s 
Ex’r v. Meehan, 1 Gratt. (42 Va.) 292. 


Eng.—Olive v. Westerman, 53 L.J. 
Ch. 5215; 


And see cases infra notes 86-89. 


86. Stephens v. Van Buren, 1 Paige 
(N.Y.) 479; Olive v.: Westerman, 53 
L.J.Ch. 525. See Kent v. Dunham, 106 


Mass. 586 (holding that the fact that 
a minor had no guardian is no reason 
for disallowing interest on a legacy 
to him, if the executor did not pay the 
legacy into court, and was not delayed 
in making payment by the want of a 
guardian); Simpkins v. Scudder, 3 
Dem.Surr. (N.Y.) 371 (holding that, 
if a legatee because of minority is un- 
able to receive a legacy when it be- 
comes payable, it should be invested, 
and, if not invested, should bear inter- 
est from the time it was payable). 


87. Hallett v. Allen, 13 Ala. 554. 


88. Marsh v. Hague, 1 Edw. (N.Y.)} 
174; Marshall’s Appeal, 2 Pa. 388. 


89. Esmond v. Brown, 25 A. 652, 
18 R.I. 48; Lyon’s Adm’r y. Magagnos” 
Adm’r, 7 Gratt. (48 Va.) 377. Com- 
pare Dalsimer’s Estate, 15 Pa.Dist.& 
Co. 489 (holding that, where a daugh- 
ter of the testator, to whom he has 
given a legacy, dies before the ad- 
ministration of his estate, leaving 
all her property to her husband, the 
husband is not entitled to interest on 
the legacy from the date of the tes- 
tator’s death, under a statute provid- 
ing that interest shall run from the 
testator’s death on legacies to his 
widow or descendants, such statute 
being for the benefit only of the 
widow and descendants and not apply- 
ing to the legatee of a descendant). 


ie: Marsh v. Hague, 1 Edw. (N.Y.) 
91. Failure to demand interest as 
bh Nes 3 right thereto see infra “ 
92. Pena v. Cities of New Orleans. 


and Baltimore, 13 La.Ann. 86, 71 Am. 
D. 506. 


$3. Mass.—Daniels v. Benton, 62 
N.E. 960, 180 Mass. 559, 7 Prob. Rep. 
Ann, 471; Ogden y. Pattee, 21 N.E. 
227, 149 "Mass. 82, 14 Am.S.R. 401; 
Kent v. Dunham, 106 Mass. 586. 


oe ees v. Brem, 33 Miss. 


Mo.—Asbury v. Shain, 177 S.W. 666, 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2669-2671] 


to entitle the legatee to the legacy.®4 


[§ 2670] d. Acceptance of Legacy; Election. 
Where a will requires the legatee to notify the exeeu- 
tors of his acceptance of the legacy within a specified 
length of time after receiving notification of the leg- 
acy, and such notification of acceptance is duly giv- 
en within the prescribed period, the legacy draws in- 
terest from the expiration of one year after the death 
of the testator,®® in accordance with the general rule 
as to the time when interest commences to run,?® al- 
though the executors neglect to give notice of the leg- 
acy until after the year has expired.®* Where the 
terms of a will are such that the legatee must elect 
between the legacy and the right of dower or distrib- 
utive share,®® interest does not commence to run on 
the legacy until the election to take it.9° 


[§ 2671] 5. Rate and Computation of Interest. 
Except where the will otherwise directs,! or it is oth- 
erwise provided by statute,? interest on a legacy, 
where a right thereto exists,® is ordinarily to be com- 
puted at the legal rate,* irrespective of the rate or 


191 Mo.App. 667; Good Samaritan Hos- 
pital v. Mississippi Valley Trust Co., 


117 S.W. 637, 137 Mo.App. 179. 11 Pa.Dist. 713. 


WILLS 


legacy to that actually received or 
earned by the estate. 


[69 C.J.] 1273 


amount of income actually earned by, or accruing to, 
the estate from deposits or investments of its assets.° 
Where the legal rate is changed after the testator’s 
death, a legatee is entitled to interest at the rate sub- 
sisting while it was accruing.® It has been said, how- 
ever, that the legal rate may be exceeded where the 
executor employs the funds in his own business, or 
for his own purposes, or neglects to perform his du- 
ties in respect of the property.? 


Compound interest on legacies is not allowable.® 


On what amount computed. The interest is to be 
computed and paid on the amount or value of the leg- 
acy as ascertained.® Where partial payments have 
been made on a legacy, the amount due to the legatee 
is to be ascertained by making annual rests, adding 
the interest each year to the principal, and deducting 
the payments made during the year, the residue be- 
ing a new principal,!® provided, of course, this mode 
of computation does not result in allowing compound 
interest.1t Where an estate is insufficient to pay leg- 
acies in full, and they are ratably diminished, or abat- 


cause, as it would be difficult, if not 
impossible, to investigate how much 
interest had been made in such cases, 
it is a reasonable rule to adopt that 


Twells’s Estate, 


N.Y.—Loder v. Hatfield, 71 N.Y. 3. Right to interest see supra §§|_ : L 
92 [aff 4 Hun 36, 6 Thomps.&C. 229]; | 2642-2670. rate of interest which the law has 
Glen v. Fisher, 6-Johns.Ch, 36: Glen fixed where none other is stipulated 
abc ’ wea , 4 Ala.—Hallett v. Allen, 13 Ala.|for. Welch v. Adams, 25 N.E. 34, 152 

v. Fisher, 6 Johns.Ch 10 Am.D 

310 2 rear: sisee 7 phar) (RDO 45 Mass. 74, 9 L.R.A. 244. 
Role msmona aR TOMI On AT Coe D.C.—Powell v. Drake, 19 D.C. 334. 5. Loring v. Massachusetts Horti- 
18 RI. 48. , » P , Hawaii—iIn re Wilder, 9 Hawaii cultural Soc., 50 N.E. 936, 171 Mass. 
2. 401; Salisbury v. Colt, 27 N.J.Hq. 492; 
Wis.—In re Brandon’s Hstate, 160 . Hoffman v. Pennsylvania Hospital, 1 
N.W. 177, 164 Wis. 387. pair are aC as eh See re Dem.Surr. (N.Y.) se Watts’ Estate, 
ross, .E. D : 2, 32 A. 42, 168 Pa. 422, 47 Am.S.R. 889; 
See Hoffman’s Hstate, 3 Pa.Dist.| A.L.R. 172. Patterson’s Hstate, 3 Pa.Dist. 796, 15 
663 (apparently applying the rule). Massi-Parikhurst vy. Ginn, 117 NUE. Pa.Co. 520; Watts’ Hstate, 14 Pa.Co. 
94, Harrison v. Watkins, 56 S.B.| 202, 228 Mass. 159, Ann.Cas.1918E | $23- But are dae ROOT ie ta 
437, T27Ga: 314; Duke of Richmond 982; In re Bartlett, 40 N.E. 899, 163 re Donchian’s Estate, 917 N.Y.S. 318, 
v. Milne’s Ex'rs, 17 La..312, 36 Am.D.| Mass. 509, 1  Prob.RepAnn. 440; | 193 misc. 51; In re Brown’s Estate, 


613; Succession of Stephens, 13 So. 


197, 45 La.Ann. 962; In re Starr’s Es-| 74, 9 L.R.A. 244; 


Welch v. Adams, 2 


N.E. 227, 149 Mass. 82, 14 Am.S.R. 401; 


5 N.E. 34, 152 Mass. 


Ogden v. Pattee, 21 185 N.Y.S. 282, 115 Mise. 710 (in all of 


which interest was allowed at the 


\. LOZee Civico Z 

v. Rodriguez 4’ Porto Rico 296. See |Kent v. Dunham, 106 Mass, 586. tae, Ate ee 

ande ift’s Appeal; 80 .Pa. 116 4 6. oodward v. Woodward, 28 N.J. 
(ecg: that the institution and oe ee v. Brem, 33 Miss. | Wq. 119. 

maintenance, by one named as legatee ae 7. 3 Woerner Admin. (34 ed) § 459. 


in a will, of proceedings to contest 
the will amount to a refusal by him 
of the legacy, and so a demand is 
necessary to entitle him to the legacy, 
and interest accordingly does not 
commence to run until such demand 


391. 


NANG 


N.H.—Loring v. Woodward, 41 N.H. 


N.J.—In re Wadskier’s Will, 103 A. 
188, 88 N.J.Eq. 589. 


Brown v. 


8. Mass.—Welch vy. Adams, 25 N. 
BE. 34, 152 Mass. 74, 9 LRA. 244, 
Compare Kent v. Dunham, 106 Mass. 
586 (where it was said that compound 
interest is not to be allowed unless 


Knapp, 79 N.Y. 136;/ the failure to pay the legacy arose 


is made). 


95. Webster v. Wiggin, 35 A. 961, 
AGU 6538. 


96. See supra § 2643. 
97. Webster v. Wiggin, supra. 


9S. Election in general see supra 
§§ 2330-2457. 


99. In re Hodgman’s Hstate, 35 N. 
E. 660, 140 N.Y. 421. 


'1. In re Mason’s Estate, (Mo.) 274 
S.W. 825 [foll In re Mason’s Estate, 
(Mo.) 274 S.W. 826]; Matter of Aus- 
tin’s Will, 45 N.Y.S. 984, 19 App.Div. 
192; Twells’s Estate, 11 Pa.Dist. 715. 


2. See statutory provisions; and 
Twells’s Estate, supra. 


[a] Amount to be determined by 
court.—Under a statute declaring 
that in all cases the amount of in- 
terest to be paid by executors, ad- 
ministrators, and guardians shall be 
determined by the orphans’ court, un- 
der all the circumstances of the case, 
but shall not, in any instance, exceed 
the legal rate of interest for the time 
being, the court may restrict the rate 
or amount of interest to be paid on a 


In re Barker, 174 N.Y.S. 230, 186 App. 
Div. 317; Matter of Austin’s Will, 45 
N.Y.S. 984, 19 App.Div. 192. 


Ohio.—Gray v. Case School of Ap- 
plied Science, 56 N.E. 484, 62 Ohio 


eo al 


Pa.—Watts’ Estate, 32 A. 42, 168 Pa. 
422, 47 Am.S.R. 889; Patterson’s Es- 
tate, 3 Pa: Dist, - 7965 hls #Pa-Cop o20% 
Watts’ Estate, 14 Pa.Co. 625; King’s 
BHstate, 11 Phila. 26; Loucks’ Estate, 
17 York Leg.Rec. 160. 


Wis.—In re Brandon’s Estate, 160 
N.W. 177, 164 Wis. 387. 


And see cases infra note 5. 


[a] In England, however, the court 
of chancery can determine in its own 
discretion how much interest should 
be allowed, in view of what the es- 
tate has earned or could have earned 
with proper management. Sitwell v. 


Bernard, 6 Ves.Jr. 520, 31 Reprint 
1174. 
[b]. Reason for rule.—This allow- 


ance is made, not merely because it 
will be presumed that the estate will, 
after the year has expired, have ac- 
tually made this sum, but also be- 


from the fault of the executor). 


N.Y.—Erown v. Knapp, 79 N.Y. 136; 
Matter of Brownell’s Estate, 3 N.Y.S. 
276, 1 Conn.Surr. 175. But see In re 
Brown’s Will, 238 N.Y.S. 160, 135 
Mise. 611; In re Suydam’s Will, 203 
N.Y.S. 911, 122 Misc. 340 (in both of 
which compound interest was award- 
ed). 


N.C.—Grant y. Edwards, 
447. ’ 


Pa.—Watts’ Estate, 14 Pa.Co. 625. 


S.C.—Graveley v. Graveley, 25 S.U. 
1, 60 Am.R. 478. 


Va.—Calloway v. 


SZHON See 


Langhorne, 4 


Rand: (25 Va.) 181. 
Eng.—Perkyns v. Baynton, 1 Bro. 
Ch. 574, 28 Reprint 1305; Lambe v. 


Orton, 33 L.J.Ch. 81. 


9. Pool v. Docker, 92 Ill. 501; Un- 
ruh’s Estate, 5 Pa.Dist. 119, 17 Pa.Co. 
441. 


10. Miller vy. Congdon, 
(Mass.) 114. 


11, Compound interest see supra 
text and note 8. 


14 Gravy 


1274 [69 C.J.] 


ed, the interest is correspondingly diminished ;1? 
and, similarly, where a bequest to a charity exceeds 
the amount or fraction of the testator’s estate which 
may lawfully be given to charity, and is reduced ac- 
cordingly,'* the interest is to be computed on the re- 
duced amount.14 


[§ 2672] 6. Estoppel or Waiver of Right to In- 
terest; Mistake. A legatee may be estopped by his 


acts to claim interest on his legacy,1® as where by ° 


wrongfully taking possession of land he prevents and 
delays its sale for the payment of legacies,1® or where 
he receives and accepts without objection the only 
fund out of which interest might be paid,!? or where 
the delay in payment of legacies is caused by contro- 
versies and agreements to which he is a party,!® or 
where he acquiesces in the delay;1® and he waives 
interest by accepting the face amount of the legacy, 
without interest, and giving his receipt in full,?° or 
by returning the legacy, after it has been paid or 
turned over to him, to the custody or control of the 
executor,?! or by declining to receive the legacy or 
accept payment thereof, and leaving it in the hands 
of the executor,?? or by failing to take any ac- 
tion, over a long period of time, to collect or en- 
force payment of the legacy,?* or by omitting to 
enforce his rights to interest under circumstances 
tantamount to an agreement to waive it,?4 as by 
failing to claim interest on a partial distribution 
of the estate,?> or in a suit or action to recover 
the legacy.2° A right to interest is not, how- 
ever, waived by a mere failure to demand it,?” or by 
accepting a statutory allowance for maintenance 
pending the settlement of the estate;?° likewise, the 
mere receipt of a lesser sum than the amount of the 
legacy and interest due, without accepting it as full 
payment or discharge, does not extinguish the right 
to interest,?® and a refusal of a tender of the face 
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amount of a legacy on condition that the legatee 
waive his claim for interest is ineffective to bar the 
legatee from recovering it thereafter,?® in view of 
the rule that a tender of a less sum than the creditor 
claims to be due is not effectual if coupled with the 
condition that it is payment in full.*t Hailure on the 
part of a legatee to appeal from a decree of partial 
distribution does not estop him to claim interest on 
his legacy, where it makes no reference to interest, 
for until the final decree is entered the legatee cannot 
know that interest is to be denied him.*? The fact 
that a legatee is also executor of the estate, and has 
unnecessarily delayed the settlement thereof and the 
payment of the legacies, does not estop him to claim 
interest on his legacy, at least where the delay has 
enhanced, rather than reduced, the value of the es- 
tates?% and, a fortiori, he is not precluded from 
claiming interest, where he was justified in withhold- 
ing payment of the legacies.*+ 


Mistake. Where there is mutual mistake or mis- 
apprehension on the part of the executor and the leg- 
atee as to the time when a legacy is payable, inter- 
est will not run from the time at which the legacy 
ought to have been paid;?> but a misapprehension 
by the executor, communicated to the legatee and 
acquiesced in by the latter without having examined 
the will, does not bar the legatee’s right to interest 
from the time when payment of the legacy should 
have been made.?* An assent or agreement by resid- 
uary legatees that interest shall be paid on a legacy 
cannot be set aside or avoided, on the ground of sur- 
prise or mistake, merely because the amount of in- 
terest found to be payable is greater than was sup- 
posed when the agreement was made.?? 


[§ 2673] U. Contracts of Devisees and lLega- 
tees*?8—1, In General. As a general rule the bene- 
ficiaries under a will may validly contract with other 


Pay, TA ve Pea uenhclinet a8 ND | 282 janie Elodaman'aiette ABQACEL | aa Le lee. | 
treare den 89 Nf 1100. 198 NY. 606); ee Baie ace 84 N.H. 203. | 
in re Schaaf’s Will;..199_N.YS. 284,| foe pa tess een a? A B80, | Weary See Pender §/45, 

state 185 N.V.S. 285 11s tise TH p22 Cary v. Macon, 4 Call (8 Va.) (oay” ge ee eae be ee 


(holding that, where the assets of the 
estate are insufficient to pay legacies, 
and an abatement is necessary, inter- 


OKCH BY) 
est cannot be allowed, notwithstand- : 


23. D.C.—Bohrer vy. Otterback, 21 


ss. In re Knight’s Estate, 135 N. 
W. 379, 91 Neb. 127; In re Rohr’s Es- 
tate, 260 N.Y.S. 181, 145 Misc. 382. 


ing the executor’s undue delay in pay- 
ing the legacies). 


Abatement of legacies in general 
see supra §§ 2170-2198. 


13. Restrictions on testamentary 
fs eRe at see supra §§ 155-186 
in 


In re Fitzgerald’s Hstate, 217 
P ae 62 Cal.App. 744; In re Sloat’s 
Will, 253'N.Y.S. 215, 141 Mise. 710. 


15. See cases infra notes 16-19. 


16. Haight v. Pine, 42 N.Y.S. 308, 
10 App.Div. 470. 


Ast Bateman’s Estate, 21 Pa.Dist. 


18. Ziegler’s Appeals, 4 A. 837, 2 
Pa.Cas. 351. 


Contest proceedings as affecting 
right to interest see supra § 2666. 


19. Bayley v. Sloper’s Ex’rs, 160 N. 
BE. 275, 263 Mass. 534; In re Brandt’s 
Estate, 123 A. 672, 279 Par 180. 


Neb.—Smullen y. Wharton, 119 N. 
W. 773, 121 N.W. 441, 83 Neb. 328. 


N.J.—Adams v. Adams, 35 A. 827, 
55 N.J.Hq. 42. 


Co. 737, 
S.C.—Ellison y. Mattison, 102 S.E. 
7238, 113 4S,C. r4i2 


Necessity of demand for legacy to 
patios legatee to interest see supra § 


24. Cobb v. McCormick, 
Surr. (N.Y.) 606. 
notes 25, 26. 


25. In re Brown’s Estate, 
890, 190 Pa. 464. 


26. Henry v. Henry, 15 So. 916, 103 
Ala. 582. 


27. Tees’ Estate, 18 Pa.Co. 300. 


23. In re enemies Estate, 183 P. 
440, 181 Cal. 61 


29; In re Hubbell’s Hstate, 15 P. 
*By JAMES R. WILSON (§§ 2673-2708). 


3 Dem. 
And see cases infra 


42 A. 


34. In re Peck’s Estate, 118 A. 527, 
96 Vt. 183. 


eae Hoffman’s WHstate, 3 Pa.Dist. 
oO. 
sé. Hoffman’s Hstate, supra. 


s7. In re Devine’s Estate, 145 A. 
300, 295) Pa..333; 


38. Cross references: 


Agreements affecting right to oppose 
probate or contest will see supra 
§§ 641-649 in 68 C.J. 


Dispensation with probate proceed- 
ings by agreement of parties inter- 
ested see supra § 602 in 68 C.J. 


Family agreements: 


Generally see Compromise and Set- 
tlement § 16. 


Between heirs and distributees see 
Descent and Distribution § 157. 


Power of beneficiaries to terminate 
trust by consent see supra § 1911, 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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382, 146 Ky. 682. 


aid 


— §§ 2673-2674] 


interested persons in regard to their respective inter- 
ests in the estate,*® and in this.-manner effectively 
compromise their claims, if they are conflicting,‘ 
or else so divide or settle the estate that all are bound 
Such contracts being in the na- 
ture of family settlements, they are usually favored 
by the courts,*? unless the settlement is attempted 
to be made against public policy ;*? and the fact that 
an agreement settles a right as to which there is no 
dispute does not deprive it of its character as a fam- 
ily settlement.*4 Particularly if the agreement has 
been carried out and long acquiesced in will the 


by the agreement.* 


Widow’s agreement to waive rights 
under intestate laws see Descent 
Maye tae § 99; and supra § 


39. Conn.—Union & New Haven 
Trust Co. v. Sherwood, 147 A. 562, 110 
Conn. 150. 


Ga.—Hatcher v. Cade, 55 Ga. 359; 
Watkins v. Watkins, 24 Ga. 402. 


Iowa.—Davenport v. Sandeman, 216 
N.W. 55, 204 Iowa 927; In re Stone’s 
Hstate, 109 N.W. 455, 182 Iowa 136, 
10 Ann.Cas. 1033. 


Ky.—Roberts v. 
1 00. 


Roberts, 7 Bush 


Me.—Garnsey v. Garnsey, 101 A. 
447, 116 Me. 295. x 
Md.—Hohman v. Hohman, 165 A. 


812, 164 Md. 594, 


9, Mass.—Newhall v. Jones, 117 Mass. 
oa. 

Mich.—Sheley v. Brooks, 
37,114, Mich. 11. 


Minn.—Kauffman v. Kauffman, 163 
N.W. 780, 137 Minn. 457; Rogers v. 
Benz, 161 N.W. 395, 1056, 136 Minn. 83. 


N.J.—Brewster v. Demarest, 23 A. 
271, 48 N.J.Eq. 559. 


N.Y.—Schoellkopf Holding Co. v. 
Kavinoky, 111 N.E. 60, 216 N.Y. 507; 
Matter of Kellogg, 108 N.E. 844, 214 
N.Y. 460, Ann.Cas.1916D 1298; Gugel 
A eit 122 N.Y.S. 557, 138 App. 

iv. 


Ohio.—Leedle vy. Christie, 34 Ohio 
Cir.Ct. 572 [aff 106 N.E. 1065, 88 Ohio 
St. 527]; Rohr v. Gatch, 21 Ohio N. 
P.N.S. 65. 


Pa.—In re Pollock’s Hstate, 159 A. 
555, 306 Pa. 301; In re Ford’s Estate, 
39. A. 1106; 185 Pa’ 420,°3 Prob.Rep. 
Ann. 199; Ralston’s Estate, 33 A. 273, 
172 Pa. 104; Phillips v. Phillips, 8 
ae Mershon’s Hstate, 22 Pa. 

oO. S 


$.C.—Carr vy. Hanckel, 
ZS. On Goole 


Eng.—Pullen v. Ready, 2 Atk. 587, 
26 Reprint 751; Cory v. Cory, 1 Ves. 
19, 27 Reprint 864. 

40. Cal—aIn re Prager’s Estate, 
137 P. 37, 166 Cal. 450 [motion mod 
141 P. 369, 167 Cal. 737]. 


Conn.—Cummings v. 
A. 812, 114 Conn. 325. 

Ga.—Watkins vy. Watkins, 
402. 

Ill.—Stipanowich v. Sleeth, 181 N. 
B. 632, 349 Ill. 98; Wolf v. Uhlemann, 
156 N.E. 334, 325 Ill. 165. 


Kan.—Schnack v. City of Larned, 
186 P. 1012, 106 Kan. 177. 


Ky.—McKenney v. Page, 


72 N.W. 


5 S.E. 818, 


Weaver, 158 


24 Ga. 


143 S.W. 


Mass.—In re Ellis, 116 N.E. 956, 228 
Mass. 39. 


Mich.—Hansbarger v. 
172 N.W. 577, 206 Mich. 281; 


Hansbarger, 
Sheley 


WILLS 


v. Brooks, 72 N.W. 87, 114 Mich. 11. 


N.J.—Woodward y. 
N.J.Eq. 83. 


N.Y.—Callaghan y. Corbin, 175 N.E. 
109, 255 N.Y. 401, 81 ALR. 1184 [mo- 
Lon den 17 7 NB ois 2DOnIN, Y. Dsl s 
Bowden v. Owen, 171 N.Y.S. 778, 103 
Misc. 56 [aff 173 N.Y.S. 901, 187 App. 
Div. 910, motion den 123 N.E. 857, 
226 N.Y. 620, and aff 125 N.E. 913, 
227 N.Y. 612]. 


Pa.—In re Taylor, 28 Pa.Dist. 61. 


R.I.—Barber v. Westcott, 43 A. 844, 
ai tals, Oo 5. 


Agreements to avoid will contest 
see supra §§ 641-649. 


41. Ala—Wright v. Fannin, 
So. 528, 219 Ala. 234; Hodge v. 
92 So. 171, 207 Ala. 198. 


Ark.—Dudgeon vy. Dudgeon, 177 S. 
W. 402, 119 Ark. 128. 


Conn.—Union & New Haven Trust 
oe v. Watrous, 146 A. 727, 109 Conn. 


Ga.—Hatcher v. Cade, 55 Ga. 359. 


Ill.—Cole v. Cole, 126 N.E. 752, 292 
Ill. 154; Van Zanten v. Van Zanten, 
LOS IN: Bie 9S0;4 200» Lin enous 


Iowa.—In re Stone’s Estate, 109 N. 
es 132 Iowa 1386, 10 Ann.Cas. 


Ky.—Walker v. Irvine’s Ex’r, 9 S. 
W.(2d) 1020, 225 Ky. 699. 


Md.—Hohman y. Hohman, 165 A. 
812, 164 Md. 594; Surratt vy. Knight, 
158 A. 1, 162 Md. 14. 


Mass.—Colburn y. Hodgdon, 135 N. 
BH. 107, 241 Mass. 183. 


Mich.—Wilkins v. Hukili, 73 N.W. 
898, 115 Mich. 594; Foote v. Foote, 28 
N.W. 90, 61 Mich. 181. 


Miss.—Parker vy. Broadus, 
394, 128 Miss. 699. 


Mo.—Denvir v. Crowe, 9 S.W.(2d) 
957. 321 Mo. 212. 


N.H.—Wentworth v. Wentworth, 78 
A. 646, 75 N.H. 547. 


N.J.—Ballantine v. Stadler, 138 A. 
193, 99 N.J.Eq. 179 [aff 132 A. 664, 99 
N.J.Eq. 404]; Brewster vy. Demarest, 
93 A. 271, 48 N.J.Bg. 559; Hewitt v. 
Crane, 6 N.J.Eqg. 6381 [rev 6 N.J.Eq. 
159]. 

N.Y.—In re Kellogg, 108 N.E. 844, 
214 N.Y. 460, Ann.Cas.1916D 1298 [aff 
sub nom. In re Morgan, 150 N.Y.S. 
1098]; Bunn v. Bartlett, 54 Hun 639, 
5eSilv. Sup). 83; 08 NeyYaS.2160;) anere 
Eno’s Estate, 260 N.Y.S. 550, 145 Misc. 
605. 


N.C.—In re Wright’s Estate, 168 
S.E. 664, 204 N.C. 465; Kirkman v. 
Hodgin, 66 S.E. 616, 151 N.C. 588. 


Pa.—In re Fitzgibbon’s Estate, 116 
A. 289, 272 Pa. 345; In re Ford’s Es- 
tate, 39 A. 1106, 185 Pa. 420, 3 Prob. 
Rev.Ann. 199; Ralston’s Hstate, 33 A. 
273, 172 Pa. 104; In re Scull, 23 Pa. 
Dist. 1073; Mershon’s Estate, 22 Pa. 


Wal 
Joy, 


91 So 


courts hesitate to disturb it.*5 
beneficiaries under a will not to resist an action to 
contest the will but to assist plaintiff therein in con- 
sideration of plaintifi’s transferring them certain 
property if the will is set aside is legal and valid if 
it is in no way fraudulent on the rights of others.*® 


[§ 2674] 2. Prevention or Modification of Dispo- 
sition Made by Will.4* 
will cannot, by agreement, release the property from 
a trust created by the will and proceed to distribute 
the property in a manner directly against the pro- 
hibitions of the testator,*® or otherwise free the prop- 
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An agreement by 


The beneficiaries under a 


Co. 278; Johnson’s’ Est!) 8 Pa ‘Co. 1; 


Woodward, 16 | tore Lnean a ie Estate, 14 York Leg.Rec. 


Philippine.—Alkuino Lim Pang v. 
Uy Pian Ng Shun and Lim Tingeo, 52 
Philippine 571. 

S.C.—Mitchell v. Mitchell, 123 S. 
E. 854, 129 S.C. 321; Huggins v. Price, 
79 Si. 7983) 96'S:C, 83. 


Tex.—Fore v. McFadden, 
App.) 276 S.W. 327. 


Va.—Moore v. Gregory, 
692, 146 Va. 504. 

Wash.—Collins y. Collins, 
571, 151 Wash. 201. 


Wis.—Harris v. Tollefson, 248 N. 
W. 425, 211 Wis. 440. 

Newfoundl.—Mosedale y. 
gall, 7 Newfoundl. 732. 

42. Ala.—Wright v. Fannin, 
So. 528, 219 Ala. 234. 

Ark.—Dudgeon v. Dudgeon, 177 S. 
W. 402, 119 Ark. 128. 

Conn.—Cummings v. Weaver, 
A. 812, 114 Conn, 325. 


Ill.—Stipanowich v. Sleeth, 181 N. 
BH. 632, 349 Ill. 98; Cole v. Cole, 126 
N.E. 752, 292 Ill. 154. 


Randolph, 236 N. 


(Civ. 


131 S.E. 


275 P. 


McDou- 


121 


158 


Iowa.—Harris vy. 
W. 51, 213 Iowa 772. 


N.Y.—In re Eno’s Bstate, 260 N.Y. 
S: 550, 145 Misc. 605. 


N.C.—Spencer v. MecCleneghan, 163 
S.E. 753, 202 N.C. 662. 


Pa.—Mershon’s Est., 22 Pa.Co. 278. 
Va.—Moore v. Gregory, 131 S.E. 692, 


| 146 Va. 504. 


Wash.—Collins v. Collins, 275 P. 


571, 151 Wash. 201. 

[a] Rule stated.—‘‘Agreements 
for the division of estates between 
next of kin, legatees, or other persons 
interested are encouraged by the 
courts and when made are to be given 
vigorous support.’? In re Eno’s Es- 
tate, 260 N.Y.S. 550, 558, 145 Misc. 605. 


43. Wells v. Wood, 263 P. 54, 125 
Or,, 38, 


44, Cummings v. Weaver, 158 A. 
812, 114 Conn. 325, 


45. Cummings v. Weaver, supra. 


46. Rohr v. Gatch, 21 Ohio N.P. 
N.S. 65. 


47. Consent of parties to termina- 
tion of testamentary trust see supra 
SLOT T: 


Termination of trusts generally by 
agreement of beneficiaries see Trusts 
§ 136. 


48. Madden v. Shallenberger, 169 
N.E. 450, 121 Ohio St. 401; In re 
Schwehm’s Estate, 107 A. 699, 264 
Pa. 355; In re Vore’s Estate, 89 Pa. 
Super. 47; Schultz’s Estate, 14 Pa. 
Dist.&Co. 55; Schwehm’s Estate, 28 
Pa.Dist. 261; In re Reynolds’ Will, 
138 N.W. 1019, 151 Wis. 375; Cowie v. 
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erty from restrictions which the testator clearly in- 
tended to place on their control over it.*? 
more, it has been held that an agreement between 
beneficiaries which results in a disposition other than 
that provided by a valid will, executed by a compe- 
tent testator, is void as against public policy,®® and 
it has been said that the beneficiaries cannot modify 
or alter the terms of the will itself but may only dis- 


Strohmeyer, 136 N.W. 956, 150 Wis. 
401 [mod sub nom. In re Rice’s Es- 
tate, 137 N.W. 778, 150 Wis. 401]. See 
Davenport v. Sandeman, 216 N.W. 55, 
57, 204 Iowa 927 (‘We recognize the 
limitation that the beneficiaries of a 
will cannot destroy a trust’). 


[a] Separate use trust.—The in- 
terested parties cannot by agreement 
so modify the will as to give the 
beneficiary of a separate use trust 
an absolute interest in the property 
covered by the trust. Schwehm’s Es- 
tate, 28 Pa.Dist. 261. 


49. Cowie v. Strohmeyer, 136 N. 
W. 956, 150 Wis. 401 [mod sub nom. 
In re Rice’s Hstate, 137 N.W. 778, 150 
Wis. 401]. 


50. Taylor v. Hoyt, 242 N.W. 141, 
207 Wis. 520; In re Staab’s Estate, 
166 N.W. 326, 166 Wis. 587. 


[a] Wisconsin rule.—‘“It is the de- 


clared law of Ahis state that, given a] 


valid will and a lawful declaration 
by a competent testator as to the man- 
ner in which the property that was 
his is to be disposed of after his 
death, it is the duty of the court hay- 
ing probate of the estate to carry 
out the wishes of such testator re- 
gardless of the wishes or agreements 
ot those who may be beneficially en- 
titled in the estate; that parties in- 
terested in such an estate cannot 
make a valid and binding contract 
or stipulation providing for such a 
different disposition which will be en- 
forced by a court. It is the duty of 
the court as an obligation resting 
upon it as a court, as a duty ex ofii- 
cio, and for reasons of public policy, 
to see to it that the wishes of the 
one who is no longer in existence 
as to the lawful disposition of that 
which was once his shall be fully and 
properly carried out. There is no dis- 
position to recede from the policy 
declared in those cases or to change 
the rule that parties to any such 
agreement or stipulation cannot have 
the same enforced by the court.” In 
re Staab’s Hstate, 166 N.W. 326, 327, 
166 Wis. 587. 


51. Rogers v. Benz, 161 N.W. 395, 
1056, 136 Minn. 83. See Wolf v. Uhle- 
mann, 156 N.E. 334, 340, 325 Ill. 165 
(“Undoubtedly, the members of a 
family are not privileged to alter the 
terms and provisions of a will mere- 
ly for the convenience of the family 
or for the sole purpose of securing 
greater financial advantages than 
those specified in the will and intend- 
ed by the testator. However, the 
rule is well established that courts 
of equity favor the settlement of dis- 
putes among members of a family 
by agreement rather than by resort 
to law. Where there is a reasonable 
or substantial basis for the belief or 
assurance that prolonged and expen- 
sive litigation will result over the 
proceeds or distribution of an es- 
tate, that the estate may be material- 
ly depleted, and that the family re- 
lationship will be torn asunder, the 
parties interested therein are war- 
ranted in preventing such bona fide 
family controversy by a settlement 
agreement’’). 
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Further- 


{a] Contract inoperative to modi- 
fy will.— ‘Plaintiff speaks of this con- 
tract as a ‘contract to modify a will,’ 
and urges that living persons cannot 
modify the will of a deceased testa- 
tor. Appellant may be excused for 
calling this a contract to modify the 
will for the parties in the contract 
used similar language. Viewed as a 
modification of a will, it could not 
be operative. Beneficiaries under a 
will cannot modify the terms of the 
will. That is, the probate court 
could not take cognizance of it as 
changing the will, for a probate court 
can only distribute the property ac- 
cording to a will of a testator or ac- 
cording to the law of descent in case 
of intestacy. It cannot distribute 
property according to the contract of 
parties.” Rogers v. Benz, 161 N.W. 
395, 396, 1056, 136 Minn. 83. 


52. Cole v. Cole, 126 N.H. 752, 292 
Till. 154; Parker v. Broadus, 91 So. 
394, 128 Miss. 699; Phillips v. Phil- 
lips, 8 Watts (Pa.) 195. See Daven- 
port v. Sandeman, 216 N.W. 55, 204 
Iowa 927 (where it was said that the 
beneficiaries can, by agreement, re- 
nounce the will and permit the en- 


tire estate to pass by the laws of 
descent). 
[a] Power to contract dependent 


on control of all interests.—‘It can- 
not be doubted that, if it lies in the 
power of the contracting parties to 
control all interests given under the 
will, then such parties have power to 
supersede the will by a contract that 
the property shall be treated as in- 
testate property and partitioned as 
such. Whether the contracting par- 
ties have such power depends upon 
the terms of the will; i. e., whether 
or not they can by their acts control 
all interests devised by the will.” 
Cole wv, Cole, 126° NiBy 752) 757, (292 
Til. 154. 


53. Ill—Van Zanten y. Van Zan- 
ten, 109 N.H. 986, 269 Ill. 491. 


Lower ae re Brant’s Estate, 196 N. 


Ww 

Md.—Hohman y. Hohman, 165 A. 
812, 164 Md. 594. 

Mass.—Forbes v. Snow, 140 N.E. 


418, 245 Mass. 85. 


Mich.—Foote v. Foote, 28 N.W. 90, 
61 Mich. 181. 


Minn.—Rogers v. Benz, 
895, 1056, 186 Minn. 83. 


Mo.—McClure v. Baker, (App.) 216 
S.w. 1018. 


N.H.—Wentworth v. Wentworth, 78 
AM646, 75 NUE SAT. 


N.Y.—Schoellkopf Holding Co. v. 
Kavinoky, 111 N.B. 60, 216 N.Y. 507; 
Bunn v. Bartlett, 8 N.Y.S. 160, 54 Hun 
639, 5 Silv.Sup. 88; Apgar v. Connell, 
140 N.Y.S. 705, 79 Misc. 531 [rev on 
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other grounds 145 N.Y.S. 1079, 160 
App.Div. 743]. 

N.C.—Baugham v. Trust Co. of 
Washington, 107 S.E. 431, 181 N.C. 


406. 
Pa.—Mershon’s Est., 22 Pa.Co. 278. 
Tex.—Fore v. McFadden, (Civ.App.) 


a) | 


[§ 2674 


pose of the property rights acquired under the will 
as they may agree.®! Apart from this, however, it is 
usually held that the beneficiaries under a will who 
control all interests in the estate may agree to dis- 
regard the will and have the property distributed as 
if the testator had died intestate,°* or agree to a dis- 
tribution in any other manner that they see proper.®* 


Use of executors or trustees to carry out agree- 


276 S.W. 327. 


Wash.—Collins y. Collins, 
571, 151 Wash. 201. 


[a] Reasons for rule—‘It has 
been definitely decided by the courts 
of this state, and of many other 
states, that the beneficiaries under a 
will have a right to agree among 
themselves upon any distribution 
they see proper of the property be- 
queathed to them. . . That hold- 
ing is based upon the proposition that 
the property is theirs. No one else 
is interested in its disposition, and 
they may, with propriety, make any 
distribution of it that suits them, 
so long as they do not invade the 
rights of other parties or infringe 
some rule of public policy.” Fore v. 


275 P. 


McFadden, (Tex.Civ.App.) 276 S.W. 
32759329. 
[b] Division of property contrary 


to terms of will may be upheld as a 
family arrangement. Mershon’s Hst., 
22 Pa.Co. 278. 


[ec] Division without commission- 
ers.—Although the will provides for 
a division of the estate among wid- 
ow and children by commissioners 
appointed by the court, on one of the 
children attaining age or marrying, 
the widow and children may, by 
agreement among themselves, divide 
the estate without the intervention 
of commissioners. Hatcher v. Cade, 
5b) Gar 359) 


[d] Removal of contingency.—(1) 
Where the will gives the property to 
those of the testator’s children who 
are living at the death of the widow, 
the children may, during the life of 
the widow, validly agree that the con- 
dition of survivorship shall be re- 
moved and that the interests will be 
considered vested immediately so as 
to pass to the issue of any child who 
dies before the widow. MRalston’s Es- 
tate, 33 A. 273, 172 Pa. 104. (2) Where 
the remainder interest in property is 
given to several beneficiaries to be 
divided between them, but with pro- 
vision that if either should die before 
the life tenant the survivor should 
receive the whole, the beneficiaries 
may, after the testator’s death and 
before that of the life tenant, contract 
that each shall take his respective 
interest absolutely irrespective of 
whether or not he is living at the 
death of the life tenant. McClure v. 
Baker, (Mo.App.) 216 S.W. 1018. (3) 
Where a testator devises lands to his 
children with the direction that, if 
one or more should die without issue, 
the interest of such children should 
vest in the survivors, the condition as 
to survivorship between the children 
may be surrendered and released in 
partition proceedings between them, 
and an adjudication of title is final 


between the parties. Baugham vy. 
Trust Co. of Washington, 107 S.E. 
431, 181 N.C. 406. (4) The next of 


kin and a beneficiary may, by agree- 
ment, eliminate a condition attached 
to the gift by the will the nonfulfill- 
ment of which would cause the prop- 
erty to go:over to the next of kin. 
In re Eno’s Estate,-260 N.Y.S. 550, 145 
Mise. 605. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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ment. The same persons who were nominated as 
trustees and executors in the will may be named in an 
agreement between beneficiaries for a different dis- 
tribution than made by the will as commissioners to 
distribute and settle the property in accordance with 
the terms of the agreement.°+* 


Who may object to different distribution. A trus- 
tee having no beneficial interest in the estate cannot 
object to the making of a settlement among benefici- 
aries which will result in a different distribution than 
provided by the will, if the trustee is sufficiently pro- 
tected in making distribution.®® 


[§ 2675] 3. Contracts Prior to Testator’s Death. 
A contract whereby the children of a living testator 
agree in advance that they will waive any rights that 
they may acquire by his will and divide his property 
equally among them is invalid and nonenforceable as 
against public policy,°®® particularly where it is en- 
tered into for the purpose of defying the authority, 

~advice, and known wishes of the testator.°’ How- 

ever, a contract by a beneficiary to sell the share he 
will take under the will of a living testator is not in- 
valid because the price is grossly inadequate, where 
there is no fraud, actual or constructive, and the sale 
is made with the knowledge and assent of the testa- 
tories 


[§ 2676] 4. Requisites and Validity—a. In Gen- 
eral. To have a family settlement, settling the in- 
terests of beneficiaries under the will, it must be 
shown that they entered into a contract, express or 
implied, with the intention of settling their inter- 
ests.°® A paper intended as a family agreement for 
the distribution of the estate should be so declared 
and signed by all the interested parties.°° Where 
the will directs land to be sold and the proceeds di- 
vided among the beneficiaries, they may contract 
with reference to how the proceeds shall be divided 
without complying with a statute providing that an 
interest in land can only be sold, conveyed, trans- 
ferred, or assigned by a deed properly signed and 
acknowledged.*? Although a mutual agreement of 
beneficiaries for distribution of the estate is defec- 
tive in form, it may be binding on the parties by way 


54, Cole v. Cole, 126 N.E. 752, 292 
Til. 154. 


55. Wolf v. Uhlemann, 156 N.E. 
334, 325 Ill. 165. ean heweall: 

56. Graef v. Kanouse, 2388 N.W. 
Sei 0 Dm WiISt 597. GO. In 

57. Mercier y. Mercier, 50 Ga. 546, | 421, 225 Pa. 518. 
15 Am.R. 694. fa] 


[a] Contract to prevent disinher- 
itance of disobedient son.— Where the 
testator has threatened to disinherit 
his son if he makes a marriage dis- 
approved by the testator, and, to 
avoid this and allow the son to pro- 
ceed with the forbidden marriage, the 
son and only other child of the tes- 
tator agree, while the latter is living, 
that they will divide the property 61. 
equally between them no matter what 


tate is equally 


children 
agreement 


his signature. 


216 S.W. 1018. 


WILLS 


tract, express or implied, and cannot 
be tounded on a deed which is not 
shown to have been intended as a set- 67 
tlement of the grantors’ interests un- 7 
Ellison vy. Mattison, 98 
S: EY 840, °112-S.C> 183; [a] 


re Powell’s Estate, 


Acceptance signed by widow 
alone.—A paper whereby the widow 
accepts the testator’s will if the es- 
divided among his 
is not valid as a family 
distributing the 
where no other beneficiary is named 
in it or consents to it by attaching 
In re Powell’s Estate, 


74 A. 421, 225 Pa. 518. 71. 


McClure y. Baker, 
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of estoppel;°? but for the conduct of one beneficiary 
to be such as to estop him from claiming his interest 
as against another beneficiary the transaction must 
in some way redound to the benefit of the first bene- 
ficiary or to the injury of the second,** and there 
must be some positive and affirmative action.®* 


Approval by court. That an agreement between 
beneficiaries is approved by the court in which an 
action has been brought for a settlement of the es- 
tate does not add anything to the agreement or en- 
hance its dignity.°° Under a statute providing for 
court approval of compromises which will affect the 
rights of unknown or incompetent persons interested 
in the estate, a proposed compromise will not be ap- 
proved where there is no basis for a bona fide con- 
test and the agreement will defeat the testator’s in- 
tention.®° 


[§ 2677] b. Consideration. While an agreement 
for distribution, which is fully executed by a distribu- 
tion of the property with the consent of all parties 
in accordance with the terms of the agreement, need 
not be supported by a consideration,®* it is the gener- 
al rule that an executory agreement by a beneficiary 
with reference to his interest under the will must be 
supported by a sufficient consideration to be enforce- 
able.°® A consideration to be adequate must be of 
some benefit to the promisor or work some detriment 
to the promisee,®® and for a benefit to be available 
as a consideration it must be a benefit to which the 
party was not entitled except as a consideration of 
his undertaking.?° But because the law favors agree- 
ments or compromises having for their object the 
settlement of family difficulties or controversies,*! an 
agreement intended as a compromise and settlement 
of matters pertaining to a will will often be sustain- 
ed on grounds less than would be required between 
strangers.’* It has even been said that contracts be- 
tween beneficiaries for a division of the property will 
be supported in equity without inquiry into the ade- 
quacy of the consideration on which they are found- 
ed.7® A valid consideration has been held to exist 
in the agreement of all beneficiaries binding their re- 
spective interests,’* a surrender of rights under the 


N.Y.S. 348, 142 Misc. 717 [aff 258 N. 
Y.S. 982, 236 App.Div. 712]. 


Kauffman v. Kauffman, 163 N. 
W. 780, 137 Minn. 457. 


Gift thus executed by deliv- 
ery of subject matter is irrevocabie. 
Kauffman y. Kauffman, 163 N.W. 780, 
137 Minn. 457. 


68. Anderson v. Anderson, 112 So. 
603, 147 Miss. 515; Converse v. Kel- 
logiae ie Barbs CNY). S90 UStanliivs 
Schwartz, 120 P. 856, 67 Wash. 25. 


estate, 69. 


14 A. 


Stahl v. Schwartz, supra. 


70. Converse v. Kellog, 7 Barb. (N. 
bYS) 959.0; 


See Compromise and Settle- 
ment § 16. 


72. Sheley v. Brooks, 72 N.W. 37, 


(Mo. App.) 


the will of the testator, the agree- ‘ , : 
ment cannot be specifically enforced| 62 Greene v. King, 132 A. 411, 114 Mich. 11. 
in equity. Mercier v. Mercier, 50 Ga. 104 Conn. 97; Van Zanten v. Aen Zan- 73. Moore y. Gregory, 131 S.E. 692, 


546, 15 Am.R. 694. ten, 


58. Lee’s Ex’r v. Lee, 2 Duy. (Ky.) 


109 N.E. 986, 269 Il. 
66. Peck:v. Peck, 137 BP! 1387, 76 


146 Va. 504. 


74 Greene v. King, 132 A. 411, 


134. Wash. 548. 104 Conn. 97; McClure v. Baker, (Mo. 
. . : 64 Peck v. Peck, supra. App.) 216 S.W. 1018; Kirkman vy. 

59. Ellison v. Mattison, 98 S.E. 840, : Hodgin, 66 S.B. 616, 151 N.C. 588; 
TL25S C183. 65. Haldeman v. Haldeman, 197 S.| jrorqs Wstate, 39 A. 1106, 185 Pa. 420: 


[a] Deed not settlement contract. 
—<A family settlement rests on con- 66. 


W. 376, 176 Ky. 635. 
In re Wadsworth’s Estate, 256! 104. 


Ralston’s Estate, 33 A. 2738, 172 Pa. 
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will,*® the relinquishment of other legal rights,7® or 
the avoidanee of litigation and the effecting of a fam- 
ily compromise,*? and the consideration of love and 
affection, and the desire that family harmony should 
not be destroyed by an unequal distribution provided 
by the will, has been held sufficient to support an 
agreement for an equal distribution in disregard of 
the terms of the will.78 


[§ 2678] ¢. Mistake, Fraud, and Concealment. 
While it has been said that family settlements be- 
tween beneficiaries will not be disturbed for any or- 


dinary mistake, either of law or of fact, in the ab- 


sence of conduct otherwise inequitable,*® it has been 
held that, for a contract between beneficiaries to be 
valid, the contracting parties must have had a true 
understanding of the material facts,°° and that there 
is such a mistake as will relieve the parties from 
their contract where they put a wrong construction 
on the will and contract with reference thereto ;*1 
but mere ignorance of legal rights under the will does 
not justify a rescission of the contract if such igno- 
rance has not knowingly been taken advantage of ;°? 
and where a settlement agreement has been fully exe- 
euted, the parties will ordinarily not be relieved 
therefrom because there has been a mutual mistake 
of law.8? Also, fraud,®* or deception and the con- 
cealment of material facts®® will render the contract 


WILLS 


[§§ 2677-2678 


in the intrinsie nature and subject of an agreement 
between beneficiaries for a distribution of the estate 
in accordance with decedent’s wishes, which he fail- 
ed to express in his will, that affords a basis for an 
inference of constructive fraud.*° Representations 
which do not purport to be as to existing facts are 
not such fraudulent representations as will entitle 
a beneficiary to avoid his contract.8* If a benefici- 
ary carries out an agreement, and accepts its bene- 
fits, the inference is that he entered into the agree- 
ment freely and without fraud.’ The existence of 
a fiduciary relation, plus a reasonable suspicion that 
the confidence has been abusé¢d, may cause the con- 
tract to be held invalid where it would not have been 
disturbed had no fiduciary relation existed;°® but 
fraud will not be presumed from the intimate and 
confidential relation of the parties to the contract 
where there was no coercion used or advice given,®® 
or where it is in all respects fair and understandingly 
made without overreaching or actual fraud.®+ Nor 


will a beneficiary signing an agreement for distribu- 


tion be absolved from his agreement for lack of im- 
partial legal advice where he was given every advan- 
tage that impartial legal advice would have afforded 
him and he was fully informed of his rights and the 
results of entering into the agreement.®? Inadequacy 
of consideration may be insufficient to raise an infer- 
ence of fraud where there are other facts and cir- 


of a beneficiary nonenforceable. 


75. Hodge v. Joy, 92 So. 171, 207 
Ala. 198; Stipanowich v. Sleeth, 181 
NES 632, 349° Tl. 985" (Garnsey, v. 
Garnsey, 101 A. 447, 116 Me. 295. 


[a] Lost will—A surrender of 
rights under a lost will is sufficient 
consideration for an agreement giv- 
ing a beneficiary a different interest 
in the property of the testator than 
he would have taken under the will 
had it been established. Hodge v. 
Joy, 92 So. 171, 207 Ala. 198. 


76. Ruth v. Krone, 103 P. 960, 10 
Cal.App. 770; Greiner v. Greiner, 296 
P. 349, 132 Kan. 507; Bowden v. Ow- 
en, 171 N.Y-S. °778,) 103. Misc. 56, [aft 
IMeOMENGY oreo Ol eo ADD Dive 9.0) 
motion den 123 N.E. 857, 226 N.Y. 620, 
ang att 25 ONE. 9135.22 7° NeY. 6127. 


77. Strode’s Ex’x v. Strode, 48 S. 
W.(2d) 548, 248 Ky. 367; Woodward 
v. Woodward, 16 N.J.Eq. 83; John- 
son’s Estate, 8 Pa.Co. 1. 


78. Bunn y. Bartlett, 8 N.Y.S. 160, 
54 Hun 639, 5 Silv.Sup. 83. 


79. Cummings v. Weaver, 158 A. 
812, 114 Conn. 325. 


80. Stahl v. Schwartz, 120 P. 856, 
67 Wash. 25; Stimpson y. Stimpson, 
169 N.W. 295, 168 Wis. 146. 


81. Stahl v. Schwartz, 120 P. 856, 
67 Wash. 25. See Terry v. Miller, 164 
P. 151, 100 Kan. 324 (refusing relief 
against mistake in construction of 
will where rights of minor beneficia- 
ries were involved). 


[a] Mistake one of fact.—‘“Upon 
proper issue joined, the construction 
of a will is a question of law for the 
court; but when a false construction 
is put upon it by interested parties, 
and they contract with reference 
thereto, it is a mistake of fact, and 
not ef law. The truest test in cases 
involving mutual mistake of fact 
is whether the contract would have 
been entered into, had there been 
no mistake.” Stahl v. Schwartz, 120 


There is nothing 


P. 856, 859, 67 Wash. 25. 


82. Broaddus v. Broaddus, 130 S.E. 
794, 144 Va. 727. 


83. Bowden v. Owen, 171 N.Y.S. 
778, 103 Misc. 56 [aff 173 N.Y.S. 901, 
187 App.Div. 910 (motion den 123 N. 
E. 857, 226 N.Y. 620, and aff 125 N.E. 
913; 227 INVYs 612) J. 


84. IJll.—Mayrand v. Mayrand, 61 
Pty. 1040, 194 Ill. 45 [aff 96 Ill.App. 


Kan. oases 1a, v. Kingore, 210 P. 
930, 112 Kan. 102 


N.Y.—Hard v. etiee 23° NBs L7T, 
117 N.Y. 606; Gugel v. Hiscox, 122 N 
Y.S. 557, 1388 App.Div. 61. 


Okl.—In re Smith’s Estate, 232 P. 
399, 105 Okl. 218; Foreman v. Henry, 
210 P. 1026, 87 Okl. 272. 


Wash.—Rosenberg  v. 
250 P. 947, 141 Wash. 86. 


[a] Fraud held not shown.—(1) 
Generally. Lewis v. Lewis, 118 N.E. 
452, 282 Ill. 260; Smith vy. Smith, 
(lowa) 280 N.W. 401; Colburn v. 
Hodgdon, 135 N.E. 107, 241 Mass. 183; 
Kauffman v. Kauffman, 163 N.W. 780, 
137 Minn. 457; Moore v. Gregory, 131 
S.E. 692, 146 Va. 504. (2) In the ab- 
sence of a contrary showing, it is 
presumed that an agreement by lega- 
tees in a later will to compensate the 
legatee in a prior will, excluded in 
the later will, on his agreement not 
to contest the later will, is fair and 
honest. Ruth vy. Krone, 103 P. 960, 
10 Cal.App. 770. 


85. Ky.—Aulick v. Aulick, 1 Ky. 
Op. 158. 


La.—Succession of Drysdale, 57 So. 
789, 130 La. 167. 


N.Y.—Gugel v. Hiscox, 
557, 138 App.Div. 61. 


Okl.—In re Smith’s Estate, 232 P. 
399, 105 Okl. 218. 


Hng.—Gordon y. Gordon, 3 Swanst. 


Rosenberg, 


122 N.Y.S. 


cumstances which rebut the inference.?? 


400, 36 Reprint 910. 


[a] Concealment of immaterial | 


facts (1) the nondisclosure of which 
does not harm the contracting benefi- 
ciary, will not invalidate his contract. 
Colburn v. Hodgdon, 135 N.E. 107, 241 
Mass. 183. (2) Where heirs execut- 
ing an instrument conveying dece- 
dent’s property. in trust to carry out 
the terms of the will know of the 
possible incompetency of an attesting 
witness, and that there is a question 
whether the will is valid, and that the 
will has been allowed, the executor’s 
failure to inform them that the wit- 
ness is incompetent, that the will has 
been allowed, that the time for ap- 
peal has passed, but that the court 
might revoke the decree and disal- 
low the will, is not the concealment 
qaf material facts. Colburn v. Hodg- 
don, supra. 


86. Moore v. Gregory, 131 S.E. 692, 
146 Va. 504. 


87. Smith v. Smith, (Iowa) 230 N. 
W. 401. 


_[a]  Mustration—A _ representa- 
tion that “lawyers will get all the 
property” if the devisee does not set- 
tle the will contest is not a fraudu- 
lent representation, since it does not 
relate to existing facts. Smith v. 
Smith, (Iowa) 230 N.W. 401. 


88. Bunn v. Bartlett, 8 N.Y.S. 160, 
54 Hun 639, 5 Silv.Sup. 33. 


89. FEichhorst v. Eichhorst, 170 N. 
cee 338 Ill. 185 [aff 252 I1l.App. 


90. Moore y. Gregory, 131 S.E. 692, 
146 Va. 504. 


91. Cornett v. Horn, 266 S.W. 1070, 
206 Ky. 139; Rogers v. Benz, 161 N. 
W. 395, 1056, 1386 Minn. 83. 


92. Moore v. Gregory, 131 S.E. 692, 
146 Va. 504. 


93. Moore v. Gregory, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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[§ 2679] d. Parties and Signatures. For an 
agreement for mutual distribution to be completely 
effective it must be joined in by all parties who re- 
ceived interests under the will,®* for an agreement 
between some cannot be valid as to, or affect the in- 
terests of, others who are not parties to it or do not 
acquiesce therein.®® However, it is not necessary 
that beneficiaries whose interests are not affected by 
the terms of the agreement should become parties to 
the same.®® If an agreement is signed by some of the 
beneficiaries with the understanding that it is not to 
become valid until signed or assented to by all of the 
beneficiaries named in the will, it will bind none if 
not joined in by all;®? but if there is no such under- 
standing, an agreement signed by several benefici- 
aries is binding on those who do sign, although the 
other beneficiaries fail to join.®§ 


Minor, incompetent, and nonexistent benefici- 
aries.°® Ordinarily a contract cannot be made which 
is binding on the interests of minor,! incompetent,? 
or nonexistent contingent beneficiaries. If a benefi- 
ciary, who was a minor when the contract was en- 
tered into, ratifies the same on becoming of age, he 
will be bound thereby.? A court of equity may au- 
thorize the making of a compromise agreement bind- 
ing on minor* and nonexistent contingent® benefici- 
aries where the evidence shows the compromise to be 


94. Greene v. King, 132 A. 411, 104 
Conn. 97. [a] 
[a] Under statute providing that, 


if devisees, legatees, or heirs shall 
be legally capable of acting and shall 
make a division in writing, in the 
manner provided by statute, such di- 


a contract 
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588 (conceding such to be the rule). 


General rule applicable.—(1) 
A contract between beneficiaries is 
within the general rule that, where 
in writing 
drawn as a mutual agreement between 
several parties, to be 
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proper and for the best interests of the beneficiaries 
who are duly represented. 


Signing. A beneficiary may be bound by an agree- 
ment signed by his attorney duly authorized to act on 
his behalf in that respect,® or, althongh he does not 
sign an agreement for division, he may be estopped to 
deny the validity of a division to which he acquiesces 
and in which he participates.7 


Trustee and executor beneficiaries. A benefici- 
ary, who is also executor and trustee under the will, 
may validly contract with the other beneficiaries as 
to his individual share, as the disability of a trustee 
to contract with his cestuis que trust relates only to 
the trust property.® 


Under statute providing for court approval. Un- 
der a statute authorizing an executor, with court ap- 
proval, to compromise or adjust controversies be- 
tween beneficiaries and.those who would take by in- 
testate suecession, and providing that the executor, 
the beneficiaries whose intérests will, in the opinion 
of the court, be affected by the proposed compromise 
and those claiming the estate as intestate, shall be 
parties, trustees to whom direct gifts have been made 
are necessary parties to a proceeding to ask the court 
to approve a compromise of a controversy under the 
will,?° 


McFadden, (Tex.Civ.App.) 276 S.W. 
327 (holding that, where deceased had 
left two wills, and an agreement had 
been entered into by heirs and bene- 
ficiaries for disposition of property, 
agreement will not be canceled on 
ground that attorneys had signed for 
married women, where legal effect of 


is obviously 


signed by all 


vision shall be valid, a mutual dis- 
tribution to be completely effective 
must be joined in by all parties who 
received interests under the will. 
Greene y. King, 132 A. 411, 104 Conn. 
ee 


95. Conn.—Greene v. King, supra. 


Ga.—Bailey v. Layfield, 122 S.E. 1938, 
157 Ga. 546. 


Iowa.—Farwell v. Carpenter, 142 N. 
W. 227, 161 Iowa 257. 


Minn.—Rogers v, Benz, 161 N.W. 
395, 1056, 136 Minn. 83. 


N.Y.—In re Hiscox, 120'N.Y.S. 308, 
135 App.Div. 848 [appeal dism 94 N. 
BH. 1094, 200 N.Y. 584]. 


Pa.—In re Wickersham’s Hstate, 
104 A. 509, 261 Pa. 121. 


[a] Agreement injurious to those 
not parties.—(1) An agreement be- 
tween some of the beneficiaries, which 
is in direct conflict with the provi- 
sions of the will and injurious to the 
rights of other beneficiaries not par- 
ties to the agreement, is invalid and 
not enforceable. In re Shuford’s Will, 
80 S.B. 420, 164 N.C. 133;. Frank v. 
Archer, 22 Ohio Cir.Ct. 218, 12 Ohio 
Cir.Dec. 468. (2) Where part of the 
beneficiaries have proceeded to exe- 
cute an agreement which is held in- 
valid, because detrimental to the 
rights of other beneficiaries not par- 
ties, the court will construe the rights 
of the parties under the will so as to 
place them as nearly to their former 
position as possible. Frank v. Archer, 
supra. 


96. Fore v. McFadden, 
App.) 276 S.W. 327. 


97. Hess v. Lackey, 132 N.E. 257, 
191 Ind. 107; Schoellkopf Holding Co. 
y. Kavinoky, 111 N.E. 60, 216 N.Y. 507. 
See In re Brant’s Estate, 196 N.W. 


(Tex.Civ. 


of them, it must be so executed by 
all of such parties, by signing it or 
otherwise acceding to its terms, so 
that it binds them all, or it will not 
bind any of them. Hess v. Lackey, 
132 N.E. 257, 191 Ind. 107. (2) Thus, 
where a contract recites that it is 
between the children and only benefi- 
ciaries of the testatrix, so as clearly 
to evidence an intention to bind all 
of the children named in the will as 
beneficiaries, it is of no binding effect 
if signed by only a part of the bene- 
ficiaries. Hess vy. Lackey, supra. 


[b] Receipt of benefits from ar- 
rangement.—Although it was con- 
templated that all beneficiaries should 
sign a compromise entered into by 
them to reconcile one of their number 
and avoid litigation, a failure of some 
of the beneficiaries to sign the agree- 
ment does not invalidate it as to those 
who did sign it if they have received 
all the benefit from the arrangement 
that they would have received had 
it been signed by all. Woodward v. 
Woodward, 16 N.J.Eq. 83. 

98. In re Brant’s Estate, 
196 N.W. 583. 

99. Compromises and settlements 
by infants generally see Infants § 
191. 

1. Schoellkopf Holding Co. v. Ka- 
vinoky, 111 N.BE. 60, 216 N.Y. 507. 

2. Steele v. Crute, 938 So. 694, 208 
Ala. 2 

3. Slaughter v. Cunningham, 24 
Ala. 260, 60 Am.D. 463; Hatcher v. 
Cade, 55 Ga. 359. , 

4 Wolf v. Uhlemann, 156 N.E. 334, 
3825 Ill. 165; Spencer v. McCleneghan, 
163 S.E.'753, 202 N.C. 662. 

5. Spencer v. McCleneghan, supra. 


6. Strode’s Ex’x v. Strode, 48 S.W. 
(2d) 543, 248 Ky. 367. See Fore v. 


(lowa) 


affirming probate order on the agree- 
He will make it binding on all par- 
ties). 


7 Van Zanten y. Van Zanten, 109 
N.E. 986, 269 Ill. 491. 


8. Constructive fraud where fidu- 
ciary relation exists see supra § 2678. 


9. In re Ford’s Estate, 39 A. 1106, 
185 Pa. 420. See Schnack v. City of 
Larned, 186 P. 1012, 106 Kan. 177 
(holding that one who is executor and 
also individually interested may en- 
ter into a compromise agreement with 
other persons with respect to his in- 
dividual interest where there is no 
issue of fraud or bad faith and his 
fiduciary duties do not enter into the 
matter). 


10. In re Ellis, 116 N.E. 956, 228 
Mass. 39. 
[a] BReasons for rule.—‘‘The will 


in the case at bar contains direct 
gifts of real estate as well as of per- 
sonal property to the trustees. When 
the will is established, the legal title 
vests in them. The legal title to the 


| real estate will vest in them by direct 


operation of the will. This inevitable 
effect of succession of legal title can- 
not be eliminated by contract between 
the cestuis que trust and strangers, 
even though the strangers be the heirs 
at law of the testator. The eccstuis 
que trust can make such contracts re- 
lating to their beneficial interest as 
may be permitted by law. But they 
cannot without the assent of the 
trustees exclude them from being 
repositories of the legal title which 
is cast upon them by the will. No 
contract which shall require a trans- 
fer of that title can be effectual un- 
less the persons who hold it are par- 
ties to that agreement. They are 
necessary parties to such a contract. 
. . . Hither the trustees named in 
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[§ 2680] e. Who May Question Validity. A trus- 
tee in bankruvtey cannot question or set aside an 
agreement niade by a beneficiary with respect to his 
interest acquired under a will where the agreement 
was entered into without intent to defraud creditors 
and at a time when the beneficiary was solvent and 
not contemplating bankruptcy. An executor can- 
not question the validity of a compromise agreement 
whereby a residuary legatee assigns a portion of his 
interest to another for an adequate consideration ;1? 
but it has been held that an executor, not a party to 
an agreement between beneficiaries, may ignore it in 
his accounts, let the parties in interest set it up in 
opposition thereto, and in this manner let the validity 
of the agreement be contested.** 


[§ 2681] 5. Construction and Operation. The 
rules governing the construction of contracts gener- 
ally?* apply to, and govern the construction of, con- 
tracts by and between beneficiaries under wills.t® 
If there is no ambiguity apparent in the terms of the 
contract, its meaning must be determined from the 
words used, and from no other source.1® After a 
valid compromise agreement for distribution of the 
estate has been entered into, the beneficiaries who 
are parties thereto are precluded from secking a dif- 
ferent distribution of the estate,1? but a contract be- 
tween beneficiaries will cover only that property 
with reference to which the parties contracted,1* and 
an agreement among beneficiaries to divide the estate 
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from claiming notes which they held with decedent 
as tenants by entirety and which do not actually form 
a part of his estate.1® Nor can a settlement agree- 
ment operate to transfer an interest which the con- 
tracting beneficiary does not own.?° 


Agreement as part of will. Under a statute pro- 
viding for the making of compromises, the authoriza- 
tion and confirmation thereof by the probate court, 
and that the estate shall be administered and dispos- 
ed of according to the provisions of the will as mod- 
ified by the compromise, a compromise made and con- 
firmed in accordance with the statute is sometimes 
regarded as embodied in and given effect to as if orig- 
inally a part of the will;*1 but in other states, even 
though a statute authorizing the making of compro- 
mise agreements in accordance with which the estate 
shall be administered, the centract is not regarded as 
modifying the will but merely as a contract with ref- 
erence to the interests that the beneficiaries have re- 
ceived under the will.?? 


Construction with will. Where the agreement is 
intended to modify the will only in a small particu- 
lar, it is to be read and construed as if it had ineor- 
porated the provisions of the will as so modified,?* 
and where a part of the will is adopted as a term of 
the contract, the meaning of that portion of the con- 
tract will depend on the construction given the will.?4 


Effect of decree of distribution on rights under 


equally does not prevent some of 


the will or those appointed by the 
court in their stead must make con- 
veyance of the title vested in trustees 
under the will in question, in order 
that the terms of the proposed agree- 
ment may be carried out. The trans- 
fer of the title is an interest of the 
trustees in the subject-matter of the 
compromise which will be affected.” 


In! re Ellis, 116° N.E. 956, 957, “228 
Mass. 39. 
11. Forbes v. Snow, 140 N.E. 418, 


245 Mass. 85. 


12 Surratt v. Knight, 158 A. 1, 162 
Md. 14. 

13. Succession to Pizzati, 75 So. 
498, 141 La. 645. 


14. See Contracts §§ 481-592. 


15. Ala.—Carroll v. Kelly, 20 So. 
456, 111 Ala. 661. 


Conn.—Union & New Haven Trust 
Co. vy. Sherwood, 147 A. 562, 110 Conn. 
150. 


Mass.—Forbes v. Snow, 
418, 245 Mass. 85. 


Mich.—Wilkins v. Hukill, 73 N.W. 
898, 115 Mich. 594. 


N.Y.—In re Tinker’s Estate, 154 N. 
BH. 819, 244 N.Y. 51; In re Hoffman's 
BEistate, 258 N.Y.S. 536, 143 Misc. 809. 


N.C.—Kirkman v. Hodgin, 66 S.E. 
616, 151 N.C. 588; Munds v. Cassidey, 
AS ELD 8 TODD; DON Cs DO Sk 


Pa.—Silverthorn y. Silverthorn, 120 
A. 656, 276 Pa. 579; In re Meckley’s 
Hstate, 20 Pa. 478; Penn v. Penn, 2 
Yeates 550; In re Pepper Compromise 
Fund, 16 Pa.Co. 341. 


16. Stipanowich v. Sleeth, 181 N.E. 
632, 349 Ill. 98. 


27.0 sin reubracer’s Hstate,. 137 Pr: 
$7, 166 Cal. 450 [mod 141 P. 369, 167 
Gal. 737]; Union & New Haven Trust 
Co. v. Watrous, 146 A. 727, 109 Conn. 


140 N.E. 


the beneficiaries | contract. 


268; In re Brant’s Hstate, (Iowa) 196 
N.W. 583; In re Wright’s Estate, 168 
S.E. 664, 204 N.C. 465. 


18. Silverthorn v. Silverthorn, 120 
A. 656; 276, (Pat 5795, Daugherty iv. 
Daugherty, 91 Pa.Super. 53. 


[a] Belease of legacies.—A gen- 
eral release by legatees, which recites 
that the moving cause is the payment 
of certain legacies charged on devised 
land, will not be construed to operate 
as a conveyance of the releasors’ min- 
eral interests, which they have been 
given by the widl in the devised real 


|estate, when no mention of such in- 


terests is specifically made in the re- 


lease. Daugherty v. Daugherty, 91 Pa. 
Super. 53. 
19. 


In re Martin’s Dstate, 266 S.W. 
750, 219 Mo.App. 51. 


206. Buchanan v. Davis, (Tex.Civ. 
App.) 43 S.W.(2d) 279 [aff (Commn. 
App.) 60 S.W.(2d) 192]. 


21. Barber v. Westcott, 43 A. 844, 
PM ARIE PESoy 


22. In re Hillis, 116 N.E. 956, 228 
Mass. 39. 
[a] Effect of proceedings for com- 


promise under statute.—‘‘The agree- 
ment for compromise, even when ap- 
proved by decree of the court, is not 
in any accurate sense a modification 
of the will. The will as an entirety 
and in all its parts is established 
and admitted to probate. The court 
does not undertake to admit to pro- 
bate a part of the will and to refuse 
to allow another part. But the agree- 
ment whereby the heirs at law on the 
one side and the devisees and legatees 
on the other have modified their 
rights under the will, is made matter 
of public record, its validity is ap- 
proved by the court, and the duty of 
carrying out its terms is placed on 
those executing the will. The agree- 
ment is not incorporated into the will. 


Although one to whom a beneficiary has 


The will stands by itself. Although 
the practice is to insert a clause in 
the decree of the court to the effect 
that the estate is to be administered 
in accordance with the agreement, yet 
the rights of the parties so far as 
they rest upon the agreement are con- 
tractual and not testamentary. The 
concessions made on the one side and 
accepted on the other take effect, not 
because that is the will of the testa- 
tor, but because that is the agreement 
of the parties. The changes wrought 
in the disposition of the property are 
not the result of changes in the will, 
bul of concessions by the beneficiaries 
under the will to the heirs at law or 
among themselves as to the disposi- 
tion to be made of the in’ rest grant- 
ed by the will. It is a change made, 
not in the expression of the will but 
in the volition of legatee or devisee 


as to what he is to do with the bene- © 


faction which he has received under 
the will. The Legislature has never 
undertaken to permit heirs at law and 
legatees to make a new will for a 
testator. There would be a certain 
anomaly in recognizing testamentary 
power and in providing at the same 
time that after the maker of the will 
had died and his testamentary power 
gone forever, his disposition might be 
entirely frustrated. That would be 
a quite different matter from facili- 
tating the making of valid contracts 
by competent legatees and devisees 
as to what they will do with that 
which they may have received under 
a will, subject to the supervisory 
power of the court to see that such 
contracts are just’and reasonable to- 
ward all interests whether in being 
or future contingent.” In re Ellis, 
116 N.B. 956, 228 Mass. 39. 


23. Greenwood v. Holbrook, 18 
Ne dd, td NGvaraebe 


We In re Meckley’s Estate, 20 Pa. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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transferred his interest, with the parol understand- 
ing that the transferee will reconvey to the benefi- 
ciary at a future time, has obtained the property un- 
der decree of distribution of the probate court, the 
beneficiary is not precluded from seeking a reconvey- 
ance of the property, his rights under the agreement 
being in no way controlled or affected by the decree 
of distribution.?°® 


Effect on rights under will. Where beneficiaries 
enter into an agreement providing for a distribution 
of the property other than that provided by will, 
the rights of the beneficiaries under the will are 
thereby extinguished,?® or waived,?" and in such a 
ease the beneficiaries take by contract rather than 
under the will.?* If, however, the rights of a benefi- 
ciary under the will are merely modified by the agree- 
ment, his rights arise under both the will and the 
agreement,?® and where devisees enter into an agree- 
ment to carry out the terms of the will, and the will 
is thus carried out, they take title by force of the de- 
vise in the will, and no deed from the others is neces- 
sary.°° 


Particular contracts. A compromise agreement 
providing for a distribution of the estate according 
to the intestate laws does not relieve the parties from 
paying debts due by them to the estate where no in- 


tention to that effect is expressed in the agreement.*? . 


A present lien or charge on the interest of a benefi- 
ciary may be created where one beneficiary purchas- 
ing the interest of another agrees that the executor 
shall hold the interest of el purchasing beneficiary 
as security for the purchase price,*?? or where the 
devisees of realty agree that a general pecuniary leg- 
acy shall be chargeable on the devised real estate.** 
Under an agreement whereby a widow who has elect- 
ed to take against the will is to be paid an annuity 
of a certain amount by the other beneficiaries who are 
to take the property in trust, collect the income, and 
pay the annuity, the widow is entitled to have her 
annuity made out of the principal of the property 
if the income falls below the amount specified.** A 
contract for the payment of income from a trust fund 
entitles the beneficiary to a cash dividend declared 
on stock held in trust resulting when bonds held as 
surplus were distributed to stockholders,*® and such 


25. Parr v. Reyman, 12 P.(2d) 440, 
215 Cal. 616. 
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36. Union & New Haven Trust Co. 
v. Watrous, 146 A. 727, 109 Conn. 
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a contract may give a right to the income which is 
greater than that which would have been derived un- 
der the will.*® If an agreement for transfer of the 
residuary estate to a holding corporation makes no 
distinction between a trust fund and the other re- 
siduary estate, the owner of the trust fund must com- 
ply with the agreement and convey it to the corpora- 
tion on termination of the trust where such is essen- 
tial to carry out the objects of the agreement.*7 A 
contract between beneficiaries calling for a deed by 
one beneficiary to another requires a deed of the fee, 
rather than a life estate, where there is no ambiguity 
and nothing in the contract to show that “deed” was 
used in the sense of “convey a life estate.’’?8 Ina 
contract between beneficiaries the use of the term 
“heirs” may be merely descriptive of the beneficiaries 
and not include heirs of the testator who were not 
beneficiaries under the will.*® A contract by a bene- 
ficiary who has a life interest to convey her estate to 
the beneficiary who has the remainder, when executed 
and carried out by all parties, vests a perfect equity 
to the life interest in the remainderman.*® An agree- 
ment as to, and surrender of, a beneficiary’s interest 
in an estate cannot apply to, and deprive the benefici- 
ary of, property which he previously owned and 
which forms no part of the estate although in posses- 
sion of the testator at the time of his death. Where 
a legatee has agreed te pay a certain sum out of his 
legacy when it is due, it will be assumed that the par- 
ties intended the amount to be paid should bear 
interest from the date the legacy falls due.4? Under 
an agreement between beneficiaries providing for an 
equal division of the net estate, and allocating certain 
property to each, the property of the estate, for the 
purposes of making the division, should be valued 
as of the date of the testator’s death rather than the 
time when distribution is made, where such is the ap- 
parent intention of the parties.*® An agreement not 
to contest the probate of a will is fully exeeuted when 
the will is admitted to probate without contract, and 
it does not prevent one of the parties from subse- 
quently bringing an action to obtain a construction 
of the will.4# 


[§ 2682] 6. Performance and Rescission. Where 
one party to the contract of a beneficiary has repu- 
diated or breached the agreement on his part to be 


terminable on the death of the parent 


268;]| but continues until the termination 


26. Hodge v. Joy, 92 So. 171, 207 
Ala. 198; In re Brant’s Estate, (Iowa) 
196’ N.W,. 583. 


e7. sCollins vy. ;Collins;, 275" -P. 
151 Wash. 201. 


28. Greenwood v. Holbrook, 18 N. 
yell,» dio? N.Y... 465. 


29. Forbes v. Snow, 140 N.E. 418, 
245 Mass. 85. 


30. Blackman v. Striker, 37 N.E. 
484,°149 N.Y. 555. 

31. Alburger’s Est., 22 Pa.Co. 271. 

32. Carroll vy. Kelly, 20 So. 456, 111 
Ala. 661. 


33. In re Tuozzolo’s Will, 259 N.Y. 
S. 542, 145 Misc. 485. 
34. Campbell’s Hst., 25 Pa.Co. 557. 


35. Union & New Haven Trust Co. 
v. Sherwood, 147 A. 562, 110 Conn. 150. 


[69 Cc. J.—81] 


571, 


Gees v. Marshall, 152 A. 261, 159 Md. 
588. 


[a]  TIllustrations.—(1) Although 
the will provides that the life tenant 
shall receive only so much of the in- 
come of a trust fund as shall be nec- 
essary for her support, the widow 
may be entitled to all income earned 
during her life, over a eertain sum, 
where there is an agreement to that 
effect, although payment is delayed 
until after her death. Union & New 
Haven Trust Co. v. Watrous, 146 A. 
727, 109 Conn. 268. (2) Where the 
property is placed in trust by the will 
to pay the income to the testator’s 
children until the death of the sur- 
vivor of them, and the children by 
agreement stipulate that the share of 
the income of any dying before the 
death of the survivor shall go to the 
child or children of the one so dying, 
a grandchild under the agreement 
takes an interest in the income re- 
eeived by his parent which is not de- 


of the trust by the death of the sur- 
viving child of the testator. Case v. 
Marshall, 152 A. 261, 159 Md. 588. 


37. In re Higgins’ Estate, 143 N. 
Y.S. 552, 81 Mise. 579, 10 Mills -Surr. 
467. 


38. Flores v. Flores, (Tex.Civ. 
App.) 200 S.W. 1157. 
39. Wilkins v. Hukill, 73 N. W. 


898, 115 Mich. 594. 


40. Cook v. Cook, 146 S.E. 548, 167 
Ga. 723. 


41. Shaw vy. Palmer, 224 P. 106, 65 
Cal.App. 441. 


42. In re Geismann’s Will, 
Y.S. 92, 183 Mise. 826. 


43. In re Tinker’s Estate, 154 N. 
EH. $19, 244 N.Y. 52. 


44. Hansbarger v. Hansbarger, 172 
N.W. 577, 206 Mich. 281. 


234 N. 
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performed, the other party is then free to disregard 
the terms of the contract and it cannot be enforced 
against him;*® and if the consideration for a bene- 
ficiary’s contract is the joint promise of several, 
which is violated by one of the promisors, there is 
such a failure of consideration that the contract is 


not enforceable by any of them.*® 


has executed an illegal contract by making a convey- 
ance of his interest, he cannot obtain a rescission in 
equity, for the parties, being in pari delicto, the law 
will leave them where it finds them.** 


Enforcement.* 
ment contract for distribution being favored by eq- 


[§ 2683] 7. Specific 


45. Strode’s Ex’x v. Strode, 48 S.W. 
(2d) 548, 243 Ky. 367; Wetherstein v. 
yordon, 135 A. 116, 287 Pa. 436. 


46. In re Spinner’s Estate, 233 N. 
W. 327, 252 Mich. 314. 


47. Harris v. Tollefson, 
425, 211 Wis. 440. 


48. Contracts specifically enforce- 
able generally see Specific Perform- 
ance §§ 95-313. 


49. Watkins v. Watkins, 24 Ga. 402; 
Cole v. Cole, 126 N.E. 752, 292 Ill. 154. 
See Baton v. Eaton, 124 N:E. 37, 38, 
233 Mass. 351, 5 A.L.R. 1426 (where it 
was said: “Contracts made after the 
death of a testator, as to the disposi- 
tion of property received under the 
will, between lIegatees, heirs at law 
and others having a pecuniary inter- 
est therein, are recognized as valid 
and are enforced in equity’’). 


[a] Gonsideration.—Where, in or- 
der to settle a contest, certain broth- 
ers agree to a more equal distribu- 
tion of their father’s estate than that 
contained in the will, such agreement 
will not be considered as voluntary 
and without consideration but will be 
specifically enforced in equity as a 
fair family arrangement. Watkins v. 
Watkins, 24 Ga. 402. 


50. Cross references: 


Bona fide purchasers see Vendor and 
Purchaser §§ 905-1068. 


Contracts between devisees or lega- 
tees see supra §§ 2673-2683. 


Conveyances and assignments by 
heirs and distributees see Descent 
and Distribution §§ 170-178. 


Effect of sale by devisee or legatee on 
liability for debts of testator see 
supra § 2582. 


Execution against interest of devisee 
or legatee see Executions § 112. 


Property which may be conveyed by 
deed in general see Deeds §§ 39-41. 


Sale, encumbrance, or other disposi- 
tion of devised land on which leg- 
Hae has been charged see supra § 
2526. 


Transfer or alienation by cestui que 
trust in general see Trusts §§ 303- 
306. 


Trustee jin bankruptcy’s right to prop- 
erty passing by will see Bankruptcy 


§ 197 


248 N.W. 


51. Grayson v. Tyler’s Adm’x, 80 
Ky. 358, 4 Ky.L. 187. 
52. Iowa.—Wohlgemuth vy. Des 


Moines Nat. Bank, 192 N.W. 248, 199 
Iowa 649. 


Md.—Wilson v. Farquharson, 5 Mad. 
134. 


Mass.—Munroe vy. Dewey, 57 N.E. 
340, 176 Mass. 184, 79 Am.S.R. 304. 


Pa.—Shonk v. Brown, 61 Pa. 320; 


WILLS 


—1. In General. 


If a beneficiary 


A settle- 


Hartman’s Estate, 31 Pa.Super. 152; 
Rockhill’s E’state, 29 Pa.Super. 28. 
[aff 30 Pa.Co. 445 (aff 13 Pa.Dist. 
411)]; Wright’s Est., 28 Pa.Co. 540. 


Porto Rico.—Gavarain' v. Registrar 
of Property, 14 Porto Rico 119. 


Eng.—In re Porter, [1892] 3 
481; In re Wormald, 43 Ch.D. 630. 


[a] Direction for sale by executor 
at request of life tenant.—Although 
the will contains a direction for a sale 
of the property by executors at the 
request of the life tenant, the life ten- 
ant and remaindermen as the parties 
in interest may elect to sell and con- 
vey the property without the inter- 
vention of the executors. Barnitz v. 
Hydeman, 110 A. 729, 268 Pa. 218. 


[b] Gift over of property left.— 
A provision that if a devisee dies 
without children the “property left 
by her’? shall go over to others places 
no restriction on alienation and the 
devisee has the full right to convey 
away the property in fee simple. 
Gren vy. Lane, 70 S.E. 627, 154 N.C. 
eo . 

{ec] Provision prohibiting assign- 
ment.—An assignment is prohibited 
by a provision that a son’s share shall 
be paid directly to him “without dim- 
inution for the payment of any debts 
or liabilities whatever in transit” from 
the executor to him. Hartman’s Es- 
tate, 31 Pa.Super. 152. 


[d] Provisions of will held not to 
restrict power of alienation.—W here 
the testator devised his entire estate 
to his children, to be equally divided 
among them, a proviso ‘‘that none of 
the real estate so devised shall be 
sold until my youngest child shall be 
of lawful age’’ does not prohibit any 
devisee from selling his undivided 
interest at any time. Roederer v. Hess, 
66 S.W. 1012, 112 Ky. 807, 23 Ky.L. 
2165 (‘The thing in the mind of the 
testator was the equal division of the 
estate among his children. The re- 
striction on the sale of any of the 
land until the youngest was of age 
was aimed to secure this equality’’). 


Restraint on alienation generally 
see Deeds § 375; Estates § 10; Per- 
petuities 48 C. J. p 929 et seq; and 
supra § 1758. 


53. Ala.—Wright v. Fannin, 
So. 528, 219 Ala. 234. 


Ark.—Bowen v. Frank, 18 S.W.(2a) 
1087, 179 Ark. 1004. 


Cal.—Phelps v. Grady, 141 P. 926, 
168 Cal. 73; Newlove v. Mercantile 
Mrust)Go, LOS Pi. 9 71, loo Cale Ob 

Ga.—Gorley v. Harper, 83 S.E. 790, 
142 Ga. 775; Sumpter v. Carter, 42 S. 
E.. 324, 115 Ga. 8938, 60 LAR.A. 274. 

Ind.—Indiana R. Co. v. Morgan, 70 
N.E. 368, 162 Ind. 331. 


Iowa.—Becker v. Becker Bros., 209 
N.W. 447, 202 Iowa 7. 


Ch. 


121 


[8§ 26892-2684 


uity, it will be specifically enforced unless there is 
some insuperable bar preventing it.*® 


[§ 2684] V. Transfers by Legatees or Devisees®° 


The tendency of modern decisions 


has been to facilitate the transfer and alienation of 
the estates and 
wills,®°! and it now may be stated as a general rule 
that, unless there is a valid and legal provision in 
the will placing a restriction on alienation,®? a 
known and specified beneficiary may transfer to an- 
other the interest or property that he has acquired 
under the will either as devisee®*® or legatee,*®* al- 
though his estate or interest is subject to divestiture 


interests of beneficiaries under 


Ky.—E. H. Shelman & Co., Incor- 
porated Bankers, v. Livers’ Ex’x, 16 
S.W.(2d) 800, 229 Ky. 90; Glick v. 
Conrad, 288 S.W. 736, 216 Ky. 780; 
Roederer v. Hess, 66 S.W. 1012, 112 
Ky. 807, 23 Ky.L. 2165; Grayson v. 
Tyler, 80 Ky. 358, 4 Ky.L. 187. 


Me.—Blaine v. Dow, 89 A. 1126, 111 
Me. 480; Wilson v. Curtis, 38 A. 365, 
90 Me. 463; Putnam Free School v. 
Fisher, 30 Me. 523. 


Mass.—Johnson y. Collamore, 171 
N.E. 717, 271 Mass. 521; Great Bar- 
rington Sav. Bank v. Brown, 132 N.E. 
398, 239 Mass. 546. 


Mo.—Barnhardt v. McGrew, 5 S.W. 
(2d) 77, 319 Mo. 680. 


Mont.—In re Deschamps’ 
212 P. 512, 65 Mont. 207. 


Neb.—Howells State Bank vy. Pont, 
202 N.W. 457, 113 Neb. 181. 


N.H.—Flanders vy. Greely, 10 A. 686, 
64 N.H. 357. 


N.J.—Wunderlich v. Bleyle, 125 A. 
386, 96 N.J.Eq. 1385; Youmans y. You- 
mans, 26 N.J.Eq. 149. 


N.Y.—Matter of Tompkins. 49 N.E. 
135, 154 N.Y. 634; Byrnes v. Stilwell, 
9 N.E. 241, 103 N.Y. 453, 57 Am.R. 760; 
Freeborn v. Wagner, 2 Abb.Dec. 175, 4 
Keyes 27 [aff 49 Barb. 43]; Close v. 
Van Husen, 19 Barb. 508; In re Tuoz- 
aoe Will, 259 N.Y.S. 542, 145 Mise. 


N.C.—Malloy v. Acheson, 101 S.E. 
606, 179 N.C. 90; Griffin v. Lane, 70 
S.E. 627, 154 N.C. 372. 


Okl.—Parks v. Lefeber, 
179, 184, 162 Okl. 265. 


Estate, 


20 P.(2d) 


Or.—Whitney v. Whitney, 122 P. 
XS (Hale Grete ey 
Pa.—Barnitz v. Hydeman, 110 A. 


729, 268 Pa. 216; Bailey vy. Allegheny 
Nat. Bank, 104 Pa. 425; Chess’ Appeal, 
87 Pa. 362, 30 Am.R. 361; Adams vy. 
Tamaqua Underwear Co., 161 A. 416, 
105 Pa.Super. 339; Shaffer v. Hummel, 
15 Pa.Dist.&Co. 502; Shaner’s Estate, 
15 Pa.Dist. 574, 31 Pa.Co. 583. 


S.C.—Ellison vy. Mattison, 98 S.H. 
840, 112 S:'C2 Wee. 


Va.—Prince v. Barham, 103 S.E. 626, 
127 Va. 462. 


Man.—Chaboyer v. Desrochers, 
West.L.R. 24. 


Ont.—Re McMillan, 24 Ont. 181. 


{a] Devisee in foreign will.—A 
devisee under a foreign will can con- 
vey his interest before the will is al- 
lowed and recorded in the state where 
the real estate is situated, for when 
the foreign will has been allowed, 
filed, and recorded within that state, 
the title of the devisee commences on 
the death of the testator. Putnam 
Free School v. Fisher, 30 Me. 523. 


54. Ala.—Graham v. Abercrombie, 
8 Ala. 552; Hogan v. Bell, 4 Stew.&P. 


15 


For later cases, developments and changes in the law see Annotations, same title and section number. 


§§ 2684-2686] 


by the happening of a condition subsequent.®® 
Where real property is not specifically devised to one 
who is to receive a proportional share of the entire 
estate, the beneficiary can assign no interest in the 
rentals of, or in, the real property itself, or in the 
proceeds received from a sale of the property, but 
may only transfer such interest as he may have in 
cash on hand after settlement of the estate.>® 


[§ 2685] 2. Before or Pending Probate or Admin- 
Before the will is probated a devisee 
may make a conveyance which, on a subsequent. pro- 
bate of the will, will take effect by relation back to 
’ the date of the deed,** although the devisee dies aft- 
er the conveyance and before probate;®® and with- 
out a local administration the devisees of a nonres- 
ident testator may convey their title to real prop- 
erty of the testator within the estate subject only 
to the payment of claims of local ereditors.*° 
atee may transfer his interest although his title has 


istration.®“ 


286. 


Cal.—iIn re Phillips’ Estate, 12 P. 
LOO (1 aCale 285. 


Conn.—Union & New Haven Trust 
2 v. Sherwood, 147 A. 562, 110 Conn. 


Ga.—Brown Guano Co. v. Bridges, 
130 S.E. 695, 34 Ga.App. 652. 


Ind.—Caldwell v. Boyd, 9 N.E. 912, 
109 Ind. 447; Brumfield v. Drook, 101 
Ind. 190. 


Iowa.—Steenhoek v. Schoonover 
pee Co., 219 N.W. 492, 205 Iowa 


Me.—Cary v. Talbot, 115 A. 166, 120 
Me. 429. 


’ Md.—Bauernschmidt v. Bauern- 
schmidt, 54 A. 687, 97 Md. 35; Cecil 
v. Rose, 17 Md. 92; Wilson v. Far- 
quharson, 5 Md. 134. 


N.Y.—Sanders v. Soutter, 32 N.E. 
638, 136 N.Y. 97; Parmelee v. Came- 
ron, 41 N.Y. 392; In re Taft’s Will, 
256 N.Y.S. 732, 143 Misc. 387 [mod on 
other grounds 259 N.Y.S. 887, 144 
Misc. 896 (aff 260 N.Y.S. 294, 145 Misc. 
435)]; In re Clute’s Estate, 76 N.Y.S. 
456, 37 Misc. 710, 3 Mills Surr. 53; 
Brackett v. Seavey, 131 N.Y.S. 664 [aff 
136 N.Y.S. 1131, 151 App.Div. 945]. 


N.C.—Roberts v. Green, 37 N.C. 346. 


Pa.—In re Freeman’s Estate, 126 A. 
270, 281 Pa. 190; In re Good’s Estate, 
76 A. 98, 227 Pa. 389; Martin’s Bstate, 
35 A. 989, 178 Pa. 416; Whelen v. 
Phillips, 25 A. 44, 151 Pa. 312; Wick- 
ersham’s Appeal, 1 A. 913, 1 Pa.Cas. 
Syily ' 


Tex.—Miers & Rose v. Trevino, 


(Civ-App.) 213 S.W. 715. 


Va.—Broaddus v. Broaddus, 130 S. 
BH. 794, 144 Va. 727. 


Wis.—In re Luscombe’s Will, 85 N. 
ee 341, 109 Wis. 186, 6 Prob.Rep.Ann. 
419. 


Ont.—Re Eddy, 12 Ont.W.N. 143. 


[a] Income from testamentary 
trust.—(1) A beneficiary who has heen 
given the income from a testamentary 
trust for life may alienate his right 
to a part of the income before the 
time fixed for payment. Caldwell v. 
Boyd, 9 N.E. 912, 109 Ind. 447. (2) 
Transfer by cestui que trust in gen- 
eral see Trusts § 303. 

55. Newlove v. Mercantile Trust 
wo aida ©!) 971, 156 Cal. 657; .Barn- 
hardt v. McGrew, 5 S.W.(2d) 77, 319 
Mo. 680; West v. Burke, 113 N.E. 561, 
ALON. Yt: 


56. Pendell v. Vesper, 258 P. 986, 


WILLS - 


Interests.°° 


A leg- 


85) Cal.App.. 21. 


57. Title to property devised or be- 
queathed see supra § 2458. 


58. Murphree v. Griffis, 109 So. 


W468) 215" Ala: 98) 48 - ACR 11032; 
Boothe v. Cheek, 161 S.W. 791, 253 Mo. 


119; Ryan v. Texas, etc., R. Co., 64 
ae 239; March v. Huyter, 50 Tex. 
59. 


Murphree v. Griffis, 109 So. 746, 
215 Ala. 98, 48 A.L.R. 1032. 


60. Phelps v. Grady, 141 P. 926 
168 "Cali, 73. 


61. Craig v. Craig, 117 A. 756, 140 
Md. 322; Cecil v. Rose, 17 Md. 92. 


[a] Before administration a lega- 
tee. may have an inchoate title, which 
it is competent for him to assign or 
dispose of, and when administration 
is afterward had on the estate, the 
title of the transferee becomes com- 
plete and relates back to the time of 
ee Pecos death. Cecil v. Rose, 17 


Necessity of consent by executor to 
pass title to personal property see su- 
pra § 2461. 


62. Hewitt v. Sanborn, 130 A. 472, 
103 Conn. 352; Great Barrington Sav. 


Bank v. Brown, 132 N.B. 398, 239 
Mass. 546. 
fa] Under statute providing that 


all conveyances of real property of a 
decedent made by a devisee, within 
two years from the grant of letters, 
shall be void as to the creditors, ex- 
ecutors, administrators, and collectors 
of decedent, a deed by a devisee is 
good between the parties subject only 
to he divested by the creditors of the 
estate if the estate is insolvent. First 
Nat. Bank v. Zollicoffer, (N.C.) 155 S. 
BE. 449. 


Liability of transferred property 
to claims against estate see infra § 
2695. 


63. Parks v. Lefeber, 20 P.(2d) 179, 
184, 162 Okl. 265. 


[a] Risk of purchaser.—‘We hold 
that a devisee under the provisions 
of a will may convey the real estate 
devised while a probate proceeding is 
pending and prior to the entry of the 
decree of distribution, subject to the 
payment of the indebtedness of the 
estate, the costs of administration, 
and such other orders as the county 
court is authorized to make under its 
probate jurisdiction; the purchaser 
thereof buying at his own risk subject 
to administration.” Parks v. Lefeber, 
20 P.(2d) 179, 184, 162 Okl. 265. 


64. Inre Deschamps’ Estate, 212 P. 
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not yet been perfected by an administration of the 
estate,°t while a devisee may convey the property 
devised to him although it still remains subject to 
the claims of creditors of the estate,°? the control of 
the court for purposes of administration,®? or the 
right of the executors to possession for the purposes 
of administration ;°* and the fact that the executor 
of an estate can make no distribution until after the 
estate indebtedness is paid does not prevent a devi- 
see from disposing of his interest subject to the pay- 
ment of estate indebtedness.®® 


{§ 2686] 3. Contingent or Expectant Estates or 
Generally a known and ascertained tes- 
tamentary beneficiary may transfer the estate or in- 
terest that he has been given by the will although 
he has no present or immediate right to posses- 
sion,®* or although he has only an executory or con- 
tingent estate or interest.°® 
signment of a contingent estate, although not re- 


In some states an as- 


512, 65 Mont. 207. 


65. New York L. Ins. Co. v. Brown, 
TARA IO S26 Colon S65: 


66. Assignment of future estates 
or interests generally see Assign- 
ments §§ 16-30. 


Conveyance of executory or contin- 
gent interests by deed see Deeds § 41. 


Mortgages of executory and contin- 
eae interests see Mortgages §§ 158, 


67. Ga.—Sumpter v. Carter, 42 S.E. 
324, 115 Ga. 893, 60 L.R.A. 274. 

Ind.—Indiana R. Co. v. Morgan, 70 
N.E. 368, 162 Ind. 331. 


Kan.—Markham v. Waterman, 181 
P. 621, 105 Kan. 93; Stevenson v. Ste- 
venson, 169 P. 552, 102 Kan. 80. 


Ky.—Fulton v. Teager, 209 S.W. 
535, 183 Ky. .381. 

N.Y.—Matter of Trumble, 
1073, 199 N.Y. 454. 


Pa.—in re Jackson’s Estate, 52 A. 
P25, 20 obama ce 


92 N.E. 


Tex.—Tillotson v. Hill, (Civ.App.) 
297 S.W. 603. 
Wash.—Shufeldt v. Shufeldt, 227 P. 


6, 130 Wash. 2538. 


_ [a] Remainder estate or interest 
is alienable.—Sumpter v. Carter, 42 S. 
B.. 324, 115 Ga. 898, 60, .R.A. 274; 
Indiana R. Co. v. Morgan, 70 N.E. 368, 
162 Ind. 331; Stevenson v. Stevenson, 
169 P. 552, 102 Kan. 80; Tillotson v. 
Hill, (Tex.Civ.App.) 297 G.W. 603. 


{b] Under statute to that effect, a 
nonpossessory estate of a beneficiary 
is alienable to the same extent and 
in the same manner as if it were an 
estate in possession. Dunn y. Schell, 
55 P. 595, 122 Cal. 626; Heise v. Wells, 
104 Nobo. 1120; 52 ING Yo a Sa yalesuaye 
Best, 35 N.E. 636, 140 N.Y. 368; Grif- 
fin v. Shepard, 26 N.H. 339, 124 N.Y. 
70; Fox v. Fee, 49 N.Y.S. 292, 24 App. 
Div. 314; In re Valentine, 13 N.Y.S. 
444, 59 Hun 619 [aff 28 N.H. 252, 128 
N.Y. 611]; McLoughlin v. Maher, 17 
Hun (N.Y.) 215; In re Iveverich’s Will, 
238 N.Y.S. 533,:135 Misc. 774 Laff 251 
N.Y.S. 870, 234 App.Div. 625]. 


{c] Unqualified general legacies 
with time of payment postponed 
which are vested interests are trans- 
ferable by the legatees at will. Mat- 
ter of Trumble, 92 N.E. 1073, 199 N, 
WV epcoee 


68. 
P2386: 

Ark.—Bowen v. Frank, 18 S.W.(2d) 
1037, 179 Ark. 1004. 


Ala.—Hogan vy. Bell, 4 Stew.& 
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garded as an assignment of a present interest,°® 
is valid in equity as a contract to assign the inter- 
est of the beneficiary when it becomes vested.*° 
so, a contingent interest which is not regarded as 
transferable may pass by way of estoppel if the 
beneficiary has given his grantee a warranty deed ;"? 
but a deed by nue known holders of a contingent 
estate will conclude all who must claim under the 
grantors, although the conveyance is without war- 
ranty or any valuable consideration moving between 
gift to such persons 
of a described class as may be living at a future time 


2 


the parties.7? A testamentary 


Conn.—Bartram y. Powell, 89 A. 


885, 88 Conn. 86. 


Iowa.—Noonan v. State Bank of 
Aan PnOT ee 233 N.W. 487, 211 Iowa 


Kan.—Knutson vy. 
P. 41, 125 Kan. 312. 


Ky.—Goodman v. Carpenter, 224 S. 
W. 676, 189 Ky. 83; Fulton v. Teager, 
209 S.W. 535, 183 Ky. 381; Grayson v. 
MEVlEr OO) Koy.) 608, 4 Icy. 8. 


Mass.—Whiteside v. Merchants’ 
Nat. Bank of Boston, 187 N.E. 706; 
Stowell vy. Ranlett, 131 N.E. 451, 238 
Here 599; Putnam v. Story, 132 Mass. 


Mo.—Hyde v. Hopkins, 296 S.W. 
382, 317 Mo. 587; McClure v. Baker, 
(App.) 216 S.W. 1018. 


N.J.—Brazzalle v. 
1128, 86 N.J.Law 276. 


N.C.—James v. Griffin, 134 S.E. 8495, 


Hederstedt, 264 


Diehm, 90 A. 


192 N.C. 285; Malloy v. Acheson, 101 
S.E. 606, 179 N.C. 90; Williams v. 
Biggs, 96 S.H. 643, 176 N.C. 48; Hob- 


ood v. Hobgood, 86 S.B. 189, 169 N.C. 


Or.—Jerman vy. Nelson, 293 P. 592, 
L35eOne L2G: 


Pa.—Whelen v. Phillips, 25 A. 44, 


151 Pa. 312; Forcey’s Appeal, 106 Pa. 
508; Chess’ Appeal, 87 Pa. 362, 30 
Am.R. 361; Wickersham’s Appeal, 1 


Pa.Cas. 51, 1 A. 913; In re De Vore’s 
Estate, 89 Pa.Super. 47. 


Porto Rico.—Vega v. Registrar of 
San Juan, 29 Porto Rico 702. 


S.C.—Hudson y. Leathers, 139 S.E. 
196, 141 S.C. 32. 


Va.—Prince v. Barham, 
626, 127 Va. 46 


But see Cassem y. Kennedy, 35 N. 
BE. 738, 147 Ill. 660 (holding that, al- 
though the person to take is certain, 
a contingent estate which is a mere 
expectancy cannot pass by deed). 


[a] Common-law doctrine.—‘‘The 
doctrine of the common law is, that a 
contingent remainder cannot be pass- 
ed or transferred by a conveyance at 
law before the contingency happens 
otherwise than by way of estoppel by 
fine, or by common recovery; but con- 
tingent, estates were assignable in 
equity.”” Grayson v. Tyler’s Adm’x, 
80 Ky. 358, 362, 4 Ky.L. 187. See to 
same effect Smith v. Pendell, 19 Conn. 
107, 48 Am.D. 146. 


[b] Contingency of survivorship. 
—(1) Where the beneficiary to take 
is certain, the estate is alienable al- 
though it is contingent on survivor- 
ship at a future time. Bowen v. 
Frank, 18 ‘S.W.(2d) 1037, 179. Ark. 
1004; Grayson v. Tyler’s Adm’x, 80 
Ky, (858.4 Ky... )18%; McClure vy. 
Baker, (Mo.App.) 216 S.W. 1018. (2) 
Where the gift is to the children of 
the life tenant living at the time of 
her death, deeds by her children dur- 


108 S.E. 


For later cases, ad 
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Al- 
son, for the 
certainty 1s 
ture time.7* 


tors 


ing her life can pass no estate. Wun- 
derlich v. Bleyle, 125 A. 386, 96 N.J. 
Eq. 135. 


[c] Executory devise—(1) Re- 
gardless of statute, an executory de- 
vise, being a possibility coupled with 
an interest, has the same incidents of 
assignability as a contingent remain- 
der. In re Coots’ Estate, 234 N.W. 
141, 253 Mich. 208; Prince v. Barham, 
103 S.H. 626, 127 Va. 462. (2) An ex- 
ecutory devisee has a possibility of 
taking coupled with an interest so 
that he can transfer his rights if he 
is an ascertained person to take under 
the devise. Prince v. Barham, supra. 
(3) He is such an ascertained person 
if he is designated by ‘class, all of 
which class are to take, and one of 
which he is. Bowen v. Frank, 18 S.W. 
(2d) 1037, 179 Ark. 1004; Prince v. 
Barham, supra. 


{d] Gift over.—The beneficiaries 
under a gift over on death of the prior 
tenant without issue or bodily heirs 
have a contingent interest which may 
be conveyed. Bowen yv. Frank, 18 S. 
W.(2d) 1037, 179 Ark. 1004; Goodman 
v. Carpenter, 224 S.W. 676, 189 Ky. 
83; Fulton v. Teager, 209 S.W. 535, 
183 Ky. 381; Hyde v. Hopkins, 296 S. 
W. 382, 317 Mo. 587. 


[e] Gift to heirs of living person. 
—Where there is a gift to one for 
life with remainder over to the life 
tenant’s heirs, the living children of 
the life tenant, during the latter’s life, 
have an interest which they may as- 
sign or convey. Noonan v. State Bank 
of Livermore, 233 N.W. 487, 211 Iowa 
401; Putnam v. Story, 132 Mass. 205; 
Jerman vy. Nelson, 293 P. 592, 135 Or. 
126. But see Wohlgemuth v. Des 
Moines Nat. Bank, 192 N.W. 248, 199 
Iowa 649 (where it was said that, if 
vesting is made contingent on sur- 
vivorship at a future time, no right of 
alienation exists); Gaston v. Moore; 
176 N.E. 483, 88 Ohio App. 403 (hold- 
ing that, under a gift over to certain 
persons on the death of the first taker 
without issue if they survive him, but 
if they do not then to their heirs, the 
beneficiaries under the gift over or 
their heirs do not have an interest 
which is assignable or transferable 
by quitclaim deed during the life of 
the first taker). 


[f{] If holders of contingent estate 
are specified and known, they may as- 
sign and convey it. James v. Griffin, 
134 S.H. 849, 192 N.C. 285; Hobgood 
v. Hobgood, 86 S.H. 189, 169 N.C. 485. 


{[g] Release.—A beneficiary hay- 
ing a contingent future interest may 
release the same by quitclaim deed to 
the one having the possessory inter- 
est, even though a conveyance to a 
stranger would not be upheld. Smith 
v. Pendell, 19 Conn. 107, 48 Am.D. 146; 
ARES v. Snyder, 15 Barb. (N.Y.) 


[h] Rule stated.—‘In this state a 
person sui juris, owning a contingent 


[§ 2687] 4. Property Equitably Converted.’* 
a general rule, where real estate has been equitably 
converted into personalty by a direction to execu- 
to sell, the beneficiaries do not have a sufficient 
interest in the property directed to be sold to cre- 
ate a valid mortgage thereon;7° but if an equitable 


a 
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is not a contingent or expectant estate contingent 
as to person within the meaning of a statute prohib- 
iting the transfer of estates contingent as to per- 
class to take is certain and the only un- 
the event of survivorship until the fu- 


As 


remainder in land or in personal prop- 
erty, may sell the same for such sum 
as may be agreed upon between him- 
self and the purchaser, provided the 
former does not stand towards him in 
a trust relation, and in making the 
purchase acts in good faith.’”” Whelen 
v. Phillips, 25 A. 44, 47, 151 Pa. 312. 


[i] Under statute (1) providing 
that expectant estates are descendi- 
ble, devisable, and alienable in the 
same manner as estates in remainder, 
a beneficiary can transfer an expect- 
ant contingent interest. Ward sv. 
Ward, 131 F. 946 [aff 145 F. 1023, 74 
C.C.A. 146, motion den 149 F. 204, 79 
C.C.A. 162, and cert den 27 S.Ct. 796, 
206 U.S. 564, 51 L.Hd. 1190]; In re 
Coots’ Estate, 234 N.W. 141, 253 Mich, 
208; Hovey v. Nellis, 57 N.W. 255, 98 
Mich. 374; Griffin v. Shepard, 26 N. 
1A S838), 124 N.Y. 70; Freeborn v. -Wag- 
ner, 2 Abb.Dec. (N-Y.) 175, 4 Keyes 27 
[aff 49 Barb. 43]; West v. Burke, 151 
N.Y.S. 329, 165 App.Div. 667 [aff 113 
N.E. 564, "219° NOY. WT]; Shindlermys 
Robinson, 135 N.Y¥.S. 1056, 150 App. 
Div. 875; In re Scott’s Will, 204 N.Y. 
S. 478. (2) Under a statute allowing 
a contingent estate to be assigned pro- 
vided the contingency is not as to the 
person, a beneficiary may convey his 
interest although it is contingent on 
survivorship of another person. Tay- 
lor. v. Stewart, (N.J.Ch.), 18 A. 456% 
Wilkinson v. Sherman, 18 A. 228, 45 
N.J.Eq. 418. (3) Where a statute pro- 
vides that any interest in, or claim to, 
real estate may be disposed of by deed 
in writing, a beneficiary may alienate 
his interest under an executory de- 
vise. Fulton v. Teager, 209 S.W. 535, 
183 Ky. 381. 


69. Dieke v. Dieke, 182 Ill.App. 13. 
70. Dieke v. Dieke, supra. 


71. Pitewer v. Morrison, 111 N.E. 
1017, 272 Till. 291; Cain v. Belden, 117 
A. 39, 93 N.J.Eq. 576. 


[a] Executery devisee having a 
mere expectancy which is incapable of 
being conveyed may, by joining in a 
warranty deed, estop himself and his 
heirs from making any claim to the 
estate. Pitzer v. Morrison, 111 N.E. 
LOL7; 272, TUL 297° 


[b] At common law a contingent 
remainder cannot be conveyed or 
transferred by deed of bargain and 
sale, without covenants of warranty, 
to a stranger to the estate. Smith v. 
Pendell, 19 Conn. 107, 48 Am.D. 146. 


2. Hobgood v. Hobgood, 86 S.E. 
184 169 N.C. 485. 


73. Cain v. Belden, 117 A. 39, 93 
N.J.Eq. 576. 


74. Equitable conversion by will 
see Conversion §§ 25-49. 


Transfer of interest in land subject 
to power of sale see infra § 2693. 


75. Md.—Stake v. Mobley, 62 A. 
963, 102 Md. 408. 


Neb.—Chick v. Ives, 90 N.W. 751, 


evelopments and changes in the law see Annotations, same title and section number. 
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conversion is avoided by subsequent circumstances, 
a previous mortgage of the beneficiary’s interest in 
the land may operate to give the mortgagee a lien 
thereon.*® <A beneficiary may have a transferable 
or mortgageable interest in the proceeds of the prop- 
erty equitably converted by the terms of the will,*? 
and a conveyance of all his title and interest will 
preclude him from claiming any interest in the pro- 
ceeds of the property after a sale has been made.7® 
According to some cases, an attempted transfer or 
mortgage of an interest in the property equitably 
converted will be upheld as an equitable assignment 
of the beneficiary’s interest in the proceeds of the 
property ;7® but there is other authority to the ef- 
feet that a mortgage of all the beneficiary’s right, 
title, and interest in land which is equitably con- 
verted by the terms of the will gives the mortgagee no 
right to the mortgagor’s interest in the proceeds of 
the real estate, as it is not covered by the deserip- 
tion of the realty but is a mere chose in action.®° 


[§ 2688] 5. Requisites and Validity in General 
—a. Form and Mode of Transfer. In cases where 
the beneficiary’s interest is a nonpossessory one in 
property held in trust, a delivery of possession is 
not essential to make an executed transfer,*+ but the 
formal execution and delivery of an instrument which 
purports to be a present complete transfer and as- 
signment of the property deseribed in it is sufficient 
to make the transaction an executed, as distinguished 
from an executory, one.*? Where the interest of the 
beneficiary consists of a share in an undivided estate 
consisting of real and personal property over which 
the executor has a power of sale, he may make an 
assignment of a definite sum of money out of his 
share which will be valid and enforceable.** 


Assent to act of executor. A beneficiary’s assent 
to the executor’s payment to another of property 
to which the beneficiary is entitled under the will 
is equivalent to a direct gift by the beneticiary and 
he cannot thereafter complain.** 


Assignment of legacy. In the absence of statute 
prohibiting it, a legatee’s interest may be transferred 
by parol assignment.*® No particular language or 
form of agreement is necessary to effectuate an as- 
signment of a legatee’s interest in an estate,*° for 
2 Neb. 879. S.C. 482. 


N.Y.—Shindler v. Robinson, 135 N. 80. 
Y.S. 1056, 150 App.Div. 875; In re} Md. 408. 
Van Tassell’s Will, 196 N.Y.S. 491, 119 31 
Mise. 478. B 

Pa.—Gray v. Smith, 3 Watts 289. 


S.C.—Walker v. Killian, 40 S.E. 887, 83. 
sai aes 


oieN ayers 
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Stake v. Mobley, 62 A. 963, 102 
Heise v. Wells, 104 N.E. 1120, 


82. Heise v. Wells, supra. 
Stotesbury v. Huber, 
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any language, however informal, will be sufficient 
to constitute a legal assignment, if it shows the in- 
tention of the beneficiary to transfer his right im- 
mediately, so that it will be the property of the 
transferee.87 An instrument purporting to assign a 
sum of money to be paid out of a fund claimed to 
be in the hands of an executor without describing 
the identical money intended to be conveyed will not 
of itself convey legal title to any part of the fund 
which in fact the executor may hold for the benefi- 
ciary ;*° but an agreement whereby the executors are 
authorized to pay certain sums from a legacy direct 
to a third person may constitute an eq.fétable as- 
signment of the legacy,*® and an instrument where- 
by a beneficiary authorizes the transfer, to another, 
of certain securities which he is entitled to from 
the estate may constitute a valid assignment of the 
securities.°° Unsealed writings which deal only with 
an executor’s claim for services and do not purport 
to be assignments of the beneficiary’s share in the 
estate cannot be enforced as such.®! One legatee 
cannot without due authorization execute an assign- 
ment so as to bind the interests of a legatee who 
does not join in the assignment.°? Delivery of an 
assignment is a question of intention and takes place 
whenever there is any manifestation whereby the 
legatee makes known his intention that the assign- 
ment is complete and to take effect.°° 


Cenveyance by devisee. A devisee may transfer 
his interest by way of mortgage.°* For a devisee’s 
transfer to be sufficient to convey legal title it must 
be made in accordance with the legal requirements 
for the conveyance of title to real property.°> A 
beneficiary’s interest in real estate may be trans- 
ferred by an instrument of assignment which uses 
the words “transfer” and “assign,” rather than the 
usual operative words in a conveyance of real es- 
tate.°° Where a note given to the testator during 
his lifetime by a son who subsequently becomes 
beneficiary under his will, provides that any sum 
remaining due on the note at the death of the tes- 
tator shall be deducted from any interest given to 
the son by the will, this will be considered as an 
assignment of the beneficiary’s devise as collateral 
security for the payment of the note.97 


[§ 2689] b. Consideration. <A sufficient consider- 


supra. 
89. Brown Guano Co. v. Bridges, 
supra; In re Geismann’s Will, 234 N. 


Y.S. 92, 183 Misc. 826. 


90. In re Arquette’s Estate, 268 P. 
610, 148 Wash. 232. 


91. Taylor v. Trefrey, (Mass.) 185 
celle 


237 F. NE 


In re Geismann’s Will, 234 N. 
Y.S. 92, 133 Misc. 826. 


62 S.C. 482; Wood v. Reeves, 23 S.C 

382. as 
84. Nagle v. Von Rosenberg, 119 . 

poe Y. ailegheny Nat, Banls | S.W. 706, 55 Tex.Clv.App. 364. 

1 a. : 


[a] Election of all interested to 
take land instead of proceeds allows 
a mortgage previously executed to op- 
erate as a lien on the land, so that it 
has precedence over one executed sub- 
sequent to the election, Bailey v. Al- 
legheny Nat. Bank, 104 Pa. 425. 


77. Spalding v. Wayne, 45 S.W. 


517, 770, 20 Ky.L. 147. 


78. Brumfield v. Drook, 101 Ind. 
190. 


79. Horst v. Dague, 34 Ohio St. 
371; Walker v. Killian, 40 S.E. 887, 62 


85. Mellon v. Reed, 15 A. 906, 123 
Pa. 1; Crocker’s Est., 1 Pa.Dist. 158; 
Wily v. Pearson, 2 Woodw. (Pa.) 424. 


[a] Statute of frauds requiring 
interests in land to be transferred in 
writing does not prevent a beneficiary 
from transferring his interest in per- 
sonalty by parol. Mellon vy. Reed, 15 
Ax. 906,°123' Pas 1: 


86. In re De Vore’s Estate, 89 Pa. 
Super. 47. 


87. Brown Guano Co. vy. Bridges, 
130 S.E. 695, 34 Ga.App. 652. 
88. Brown Guano Co. v. Bridges, 


93. Steenhoek v. Schoonover Trust 
Co., 219 N.W. 492, 205 Iowa 13879. 


94 Howells State Bank v. Pont, 
202 N.W. 457, 113 Neb. 181; Flanders 
ve wGreely, 10 sAs> 686,764 Neties hae 
Close v. Van Husen, 19 Barb. (N.Y.) 
508; Re McMillan, 24 Ont. 181. 


95. Lawrence v. Burnett, 96 S.E. 
144, 109 S.C. 416. 

96. Shaner’s Hst., 15 Pa.Dist. 574, 
31 Pa. Go. 53s. 


97. Avery Power Machinery Co. v. 
McAdams, 7 S.W.(2d) 770, 177 Ark. 
518. 
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ation to sustain a transfer by a testamentary bene- 
ficiary may be found in a subsisting and enforceable 
indebtedness due from the beneficiary to the trans- 
feror,®* or the fact that the transferee has foregone 
the enforcement of some legal right.°® A legatee’s 
assignment reciting that it is “for value received” 
imports a consideration.t A deed by a devisee to 
a child of the testator to carry out the intention 
of the testator, which he failed to express in his 
will,? an assignment by one legatee to a colegatee 
simply for the purpose of bringing an action on an 
executor’s bond,’ and an assignment by a legatee for 
the benefit of his wife and children* have all been 
sustained as valid without proof of further consid- 
eration. But a partial assignment of a legacy made 
voluntarily and without consideration pending the 
settlement of the estate is not enforceable in equity 
when not assented to, nor accepted by, the execu- 
tors.°® 


Inadequacy. Mere inadequacy of price will not in 
itself invalidate a transfer by a beneficiary.° A ben- 
eficiary who conveys his interest under a contin- 
gent legacy for a small fraction of its amount 
will not be relieved on the ground that it is a “cateh- 
ing bargain” where the transfer is in due form, he 
is a man of mature age, of good education, well to 
do according to any reasonable standard, and under 
no coercion other than his own bad habits;* and one 
having a vested interest with possession postponed 
eannot avoid a transfer for a price considerably be- 
low the amount ultimately realizable from his inter- 
est in the absence of fraud, oppression, or deveit ;* 
but a gross and palpable inadequacy of price may in 


98. Woodward v. Snow, 124 N.E. 
35, 233 Mass. 267, 5 A.L.R. 1381; Wily 
v. Pearson, 2 Woodw. (Pa.) 424. 3. 


99. Shellabarger v. Commissioner 
of Internal Revenue, 88 F.(2d) 566. 203) Raricoy 
1. Steenhoek vy, Schoonover Trust [a] 


WILLS — 


_ “Catching bargains” 
Bargaine 11 Cr. pisi2: 


Parmelee v. Cameron, 41 
392; In re Jackson’s Estate, 52 A. 125, 
Steel’s Est., 12 Pa.Co. 492. 


Rule as to disadvantageous 
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itself amount to proof of fraud.® 


[§ 2690] c. Fraud, Misrepresentation, and Mis- 
take. The transfer of a beneficiary’s interest may 
be avoided if it has been obtained by fraud?® or mis- 
representation.!1 The beneficiary’s ignorance of the 
character, amount, and value of the estate does not 
invalidate the deed of the beneficiary where it shows 
on its face that it is a contract of hazard.*” 


[§ 2691] d. Transfers to Fiduciaries or Persons in 
Confidential Relation. While an executor or fidu- 
ciary may purchase the property from a beneficiary 
who is sui juris and laboring under no disability 
where all the circumstances of the transaction are 
fair and open, and no advantage is taken by him 
of the legatee by concealment, misrepresentation, 
or omission to state any important fact, or by the 
exercise of undue influence, and the legatee under- 
stands the nature and effect of his act,* and a deed 
from a beneficiary to an executor is not void but at 
most only voidable,t* the burden is on the purchas- 
ing fiduciary to make it clear that there was no 
fraud, no concealment, and no advantage taken by 
him of information acquired in his fiduciary char- 
acter,!® and he must fully disclose all pertinent facts 
relative to the estate.1®° A transfer from a bene- 
ficiary to a fiduciary under the will may be invali- 
dated if there is no proof of the fairness of the 
transaction,’ if the beneficiary acted under a mis- 
apprehension of his legal rights which mistake was 
induced or encouraged by the fiduciary,*® or if the 
purchaser has taken undue advantage of his posi- 
tion as executor,?® as by purchasing the beneficiaries’ 
interests in a solvent estate at a large discount.?° 


see Catching | F.(2d) 702 [cert dism 53 S.Ct. 118, 287 
U.S. 672, 77 L.Ed. 580]. 


Ga.—Collier v. Collier, 74 S.E. 275, 
137 Ga. 658, Ann.Cas.1913A 1110. 


Iowa.—-Becker v. Becker Bros., 209 
N.W. 447, 202 Iowa 7. ‘ 


INGO 


1 


Co., 219 N.W. 492, 205 lowa 1379. 


2. See Hemrich y. Hemrich, 201 P. 
10, 117 Wash. 124 (holding that the 
fact that a deed to carry out the in- 
tention of the testator was without 
consideration did not justify a judg- 
ment against the grantee). 


3. Knowles vy. Kasiska, 268 P. 3, 46 
Idaho 379. 


4 West v. Burke, 151 N.Y.S. 329, 
165 App.Div. 667 [aff 113 N.E. 561, 219 
ANID eon dial le 


[a] Remarriage of wife.—Such an 
assignment is not affected by the sub- 
sequent divorce and remarriage of the 
assignor’s former wife. West v. 
Burke walls: Nve 561, 209 NY. 7. 


5. Chase Nat. Bank of City of New 
York v. Sayles, 6 F.(2d) 403. 


6. In re Good’s Estate, 76 A. 98, 


227 Pa. 389; Broaddus v. Broaddus, 
130 S.E. 794, 144 Va. 727. 
[a] Use of drugs.—Mere inade- 


quacy of price does not invalidate the 
assignment of a legacy where there 
are no confidential relations between 
the parties, the assignor is of full age, 
and above average intelligence, al- 
though addicted to the use of opium. 
In re Good’s Hstate, 76 A. 98, 227 
Pa. 389. 

7, Provident Life & Trust Co. v. 
Fletcher, 258 F. 583, 169 C.C.A. 523 
[aff 237 F. 104]. 


bargains for expectancies inapplica- 
ble.—‘“‘At the death of the testator, 
the legacy to plaintiff had become ab- 
solute and fixed; its amount and day 
of payment certain; and hence it was 
not an expectancy or reversionary in- 
strument, uncertain in amount or oth- 
erwise, but a fixed, definite right, as 
capable of being assigned and trans- 
ferred as a bond and mortgage; and, 
therefore, in the absence of fraud or 
undue infiuence, the sale of such prop- 
erty at an inadequate price, is not a 
case within the equity rule which en- 
ables this court to relieve expectant 
heirs and reversioners from disadvan- 
tageous bargains.’ Parmelee v. Cam- 
eron, 41 N.Y. 392, 394. 


9. Reed v. Peterson, 91 Ill. 288. 


10. Reed v. Peterson, supra; Hight 
Vi Carr Lane. Use bee LS peels sao. 
Foreman vy. Henry, (Okl.) 210 P. 1026. 


11. McCormick v. Malin, 5 Blackf. 
(Ind.) 509. 
[a] Combined with inadequacy of 


consideration.—HEquity will relieve 
legatee from an assignment induced 
by misrepresentations and for a con- 
sideration so inadequate as to shock 
the conscience of the chancellor. 
Mulford v. Stender, 184 N.W. 490, 215 
Mich. 637. 


12. Broaddus v. Broaddus, 130 S.E. 
794, 144 Va. 727. 


13. U.S.—Arkwright v. Gonser, 59 


La.—Succession of Abascal, 105 So. 
3b, Wo Se iss 969% 


Va.—Broaddus v. Broaddus, 130 S. 
EB. 794, 144 Va. 727. 


_Wash.—In re Ray’s Estate, 254 P. 
254, 142 Wash. 620. 


[a] Relation between executor and 
legatees does not put them in a posi- 
tion of inferiority and inequality 
which amounts to actual fraud where 
the legatees are persons of mature 
age and experienced in business. 
Broaddus v. Broaddus, 130 S.H. 794, 
144 Va. 727. 


14. Broaddus v. Broaddus, supra. 


[a]. Purchase enjoined by statute. 
—Although a purchase by an executor 
is enjoined by statute, a purchase so 
made is not void but only voidable. 
French v. Phelps, 128 P. 772, 20 Cal. 
App. 101. 


15. Collier yv. Collier, 74 S.B. 275, 
137 Ga. 658, Ann.Cas.1918A, 1110; 
Foreman v. Henry, (Okl1.) 210 P. 1026. 


16. Inre Messmore’s Hstate, 138 A. 
81; 290 Pa. 107. 


17. People’s Trust Co. v. Harman, 
60 N.Y.S. 178, 43 App.Div. 348. 


18. Parks v. Brooks, 155 N.W. 450, 
188 Mich. 645. 


19. Wells v. Wood, 263 P. 54, 125 
Ors.38: 


20. Wells v. Wood, supra. 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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In the absence of evidence establishing a fiduciary 
relationship, a parent to whom a legatee has assigned 
her legacy does not have the burden of establish- 
ing his good faith in the transaction;?1 but an ad- 
ministrator with a will annexed stands in such a 
fiduciary relation to beneficiaries that he cannot se- 
eure a deed from them, of their interests in favor 
of his son for his own private advantage, by virtue 
of misrepresentation and in violation of the con- 
fidence placed in him.??. The rule requiring an ex- 
ecutor purchasing from a beneficiary to show that 
the transaction was fair and free applies where he 
purchases the interest of a legatee for the benefit 
of the estate, as inuring to the other beneficiaries,?* 
particularly where the executor is also a legatee un- 
der the will, and will reap a proportionate share 
of whatever may come from the purchase.?+ 


[§ 2692] e. Notice to, and Assent by, Executor. 
Generally, an assignment by a legatee becomes ef- 
fective by delivery alone without notice to the ex- 


21. Steenhoek v. Schoonover Trust 
Co., 219 N.W. 492, 205 Iowa 13879. 


22. Parks v. Brooks, 155 N.W. 450, 


WILLS 


ty charged with a legacy passes the 
entire interest of the devisee when 31 


she becomes heir of the legatee in 
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ecutor,?° and notice to, and acceptance by, the ex- 
ecutor of the assignment adds nothing to the title 
of the assignee,?° the only office of such notice be- 
ing to guard against payment by the executor to the 
assignor, or others claiming under him, in ignorance 
of the earlier assignment;?* but there is authority 
to the effect that the undistributed share of a lega- 
tee still in the hands of the executor is assignable 
only in equity, and the assignment is not consid- 
ered perfected in equity until consummated by no- 
tice to the executor.2® Where the legatee has as- 
signed all his interest, so that all that remains is 
the physical turning over of the property, no formal 
transfer by the executor is necessary.?? 


[$ 2693] 6. Construction and Operation in Gen- 
eral. While a transfer by a beneficiary will not 
convey rights not within its terms nor intended to 
be ineluded,®°® and cannot, of course, pass any great- 
er rights than were held by the transferor,?! nor 
affect the rights of other beneficiaries who do not 


882, 152 Iowa 121, 


U.S.—-Chase Nat. Bank of City 
of New York v. Sayles, 30 F.(2d) 178; 


188 Mich. 645. 


23. Collier v. Collier, 74 S.E. 275, 
137 Ga. 658, Ann.Cas.1913A 1110. 


24. Collier v. Collier, supra. 


25. Leask v. Hoagland, 118 N.Y.S. 
1035, 64 Misc. 156 [rev on other 
grounds 121 N.Y.S. 197, 1386 App.Div. 
658, 2 N.Y.Civ.Proc.N.S. 50]. 


26. Security Bank of New York v. 
Callahan, 107 N.E. 385, 220 Mass. 84. 


27. Leask v. Hoagland, 118 N.Y.S. 
1035, 64 Misc. 156 [rev on other 
grounds 121 N.Y.S. 197, 136 App.Div. 
658, 2 N.Y.Civ.Proc.N.S. 50]. 


“eae Walliston v. Braswell, 54 N.C. 


29. In re Higgins’ Estate, 143 N.Y. 
ame 81 Misc. 579, 10 Mills Surr. 


30. U.S.—Provident Life & Trust 
Co. v. Fletcher, 258 F. 5838, 169 C.C.A. 
523 [aff 237 F. 104]. 


Cal.—Shaw v. Palmer, 224 P. 106, 
65 Cal.App. 441. 


Ga.—Bradshaw v. 
395, 157) ‘Ga. “£71. 


Iowa.—Baker v. Terrell, 150 N.W. 
1065, 169 Iowa 34; Wolf v. Wolf, 131 
N.W. 882, 152 Iowa 121. 


N.Y.—Heise v. Wells, 104 N.E. 1120, 
211. N.Y. 1; Reed v. Wilson, 199 N.Y. 
S. 324, 120 Misc. 641. 


N.C.—Lewis v. Lewis, 115 S.BE. 885, 
185 N.C. 5; Clark v. Wimberly, 87 S. 
HH. *952, 171 N.C. 48. 


Ohio.—Citizens’ Sav. Bank Co. Vv. 
Schutt, 178 N.E. 274, 40 Ohio App. 216. 


Pa.—In re Howell’s Estate, 116 A. 
B22, 2iose a 250% 


[a] Excepted rights.—Where leg- 
atees whose legacies are made a 
charge on land devised subsequently 
acquire title to the land so devised 
and thereafter convey the same by 
warranty deed, which excepts the pro- 
visions of the will for the payment 
of the legacies which the grantee as- 
sumes and agrees to pay, the legatees 
do not thereby surrender their right 
to have the legacies paid out of the 
land. Citizens’ Sav. Bank Co. v. 
Schutt, 178 N.E. 274, 40 Ohio App. 
216. See Mortgage Trust Co. v. 
Moore, 50 N.E. 72, 150 Ind. 465 (hold- 
ing that a devisee’s mortgage of real- 


Estill, 121 S.E. 


whose favor the realty is charged). 


[b] Other interests.—(1) A deed 
by which one devisee conveys the in- 
terest he has acquired as tenant in 
common under the will does not trans- 
fer the interest he acquires as heir 
of another devisee who dieS subse- 
quently. Lewis v. Lewis, 115 S.E. 
885, 185 N.C. 5. (2) A sheriff’s deed 
which purports to carry all interest 
of.a beneficiary in certain real estate, 
but does not purport to transfer all 
his interest in the testator’s estate, 
does not transfer his right to a charge 
against other beneficiaries which is a 
lien on their shares in the real es- 
tate. Baker v. Terrell, 150 N.W. 1065, 
169 Iowa 34. (3) A conveyance of an 
undivided half of all the interest of 
the transferor in the estate “as men- 
tioned and described” in a certain 
codicil does not transfer any rights 
acquired by the transferor under the 
body of the main will. Bradshaw v. 
Mstill, 121 S.E. 385, 157 Ga. 171. (4) 
An assignment of “an undivided half 
of all the undivided interest” of a 
beneficiary does not refer to, or trans- 
fer any interest in, funds already di- 
vided and of which the transferor has 
received his part. Bradshaw v. Estill, 
supra. (5) A subsequent absolute as- 
signmrent to the same person of rights 
in a legacy under a specified item of 
a will does not extinguish rights pre- 
viously transferred by an assignment 
pledging an interest in a legacy under 
another item of the same will. Prov- 
jdent Life & Trust Co. v. Fletcher, 258 
F. 583, 169 C.C.A. 523 [aff 237 F. 104]. 
(6) Where a beneficiary also having 
a power of sale as executor executes 
a mortgage which does not purport 
to be made by him as executor, the 
mortgage conveys only the mortga- 
gor’s interest as beneficiary. Reed v. 
Wilson, 199 N.Y.S. 324, 120 Misc. 641. 


[c] Partial assignment.—An as- 
signment of the beneficiary’s interest 
in so much of a trust fund does not 
transfer the beneficiary’s interest in 
the entire fund. Clark v. Wimberly, 
87 S.E. 952, 171 N.C. 48. 


{d] Property distributed and sep- 
arated from estate.—An instrument 
transferring ail a beneficiary’s re- 
maining right, title, and interest in 
the estate of the testator does not 
on its face transfer a contingent in- 
terest in property which has been sep- 
arated from the estate and placed in 
the hands of a trustee for the benefit 
of another. Wolf v. Wolf, 131 N.W. 


Ward v. Ward, 181 F. 946 [aff 145 F. 
1023, 74 C.C.A. 146, motion den 149 
F. 204, 79 C.C.A. 162, and cert den 
iiboie 796, 206 U.S. 564, 51 L.Ed. 


pape ae v. Benham, 16 Ala. 


Cal.—Dunn v. Schell, 55 P. 595, 122 
Cal. 626. 


Conn.—St. John v. Dann, 34 A. 110, 
66 Conn. 401. : 


Ill.—F¥irst State Bank of Palmyra 
v. Cooper, 223 Ill.App. 412. 


Iowa.—Henry v. Griffis, 
670, 89 Iowa 543, 


Kan.—Walker v. Row, 296 P. 699, 
132 Kan. 564; Scantlin v. Allison, 12 
Kan. 85. 


Ky.—Bentley v. Kentland Coal & 
Coke Co., 46 S.W.(2d) 1077, 242 Ky. 
511; Darch v. Darch’s Hx’r, 24 S.W. 
(2d) 558, 2382 Ky. 666; Montgomery’s 
Trustee v. Brown, 121 S.W. 472, 134 
Ky. 592. 


Mass.—Gardiner v. Pverett, 134 N. 
BE. 372, 240 Mass. 586; Sheldon v. Pur- 
ple, 15 Pick. 528. 


Mich.—Hovey v. Nellis, 57 N.W. 255, 
98 Mich. 374. 


Minn.—Samels v. Hartford Acci- 
dent & Indemnity Co., 203 N.W. 620, 
1638 Minn. 209. 


N.J.—Runkle v. Smith, 106 A. 474, 
90 N.J.Eq. 478. 


N.Y.—Clapp v. Meserole, 1 Abb.Dec. 
362, 1 Keyes 281, 27 How.Pr. 600 note; 
Huber v. Case, 87 N.Y.S. 663, 93 App. 
Div. 479; Camp v. Cronkright, 13 N. 
Y.S. 307, 59 Hun 488; Hess v. Zahn, 
LOT INVY.Sy 954, 57 Mise. 515: 


N.C.—Mercer v. Downs, 131 S.E. 575, 
191 N.C. 203; Outland v. Outland, 23 
S.E. 972, 118 N.C. 138. 


Ohio.—Gaston vy. Moore, 176 N.E. 
483, 38 Ohio App. 403; Parthe v. 
Parthe, 6 Ohio App. 317. 


Pa.—Hart v. Homiller’s Ex’r, 23 Pa, 
39; Boyd’s Heirs v. Bigham, 4 Pa. 
102; Bredin v. Neal, 3 Penr.&W. 190; 
Phillips’ Appeal, 17 Pittsb.Leg.J.N.S. 


56 N.W. 


5 
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vVt.—Lovejoy v. Raymond, 2 A. 156, 
58 Vt. 509. 

Va.—Roller v. Armentrout, 86 S.H. 
906, 118 Va. 173 [error dism 38 S.Ct. 
221, 245 U.S. 642, 62 L.Ed. 527], 
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join in the conveyance,?? a duly executed transfer 
passes to the transferee all rights of the transfer- 
ring beneficiary which are cover red by the transfer,** 
who may assert them in his own name,** and the 
beneficiary is estopped from making any further 
claim to the property.®® If a deed purports to con- 
vey an absolute title, when the beneficiary has only 
a lesser title, it will operate to transfer such title 
as the transferor has.?® Where a beneficiary is de- 
vised so much out of a larger tract of land with the 
right to select the same, a grantee of the devisee 
has the right to make the selection, if it is not made 
before the conveyance to him.?7 Devisees given in- 
terests in land subject to a power in the executor 
to sell the land and divide the proceeds, who give a 
quitclaim deed of their interests in the land, there- 
by transfer their interests in the proceeds from the 
land in case the executor exercises the power of 
sale.*8 Where the testator directs his devisees to 
organize a corporation and convey the property to 
it, a conveyance to a corporation so organized gives 
the corporation the fee to the property. 39 An as- 
signment of the legatee’s right to receive the income 
from a trust fund established by a probated will 
gives to the assignee a present, equitable right of 
ownership which ripens into an ordinary property 
right when the income accumulated in the hands 
of the trustee becomes payable, rather than of a 
right in a debt to be created in the future.*° Where 
certain beneficiaries with their own funds purchase 
the interests of other beneficiaries at a great sav- 
ing, the sum thus saved becomes the property of the 
purchasing beneficiaries rather than the property 
of the estate.*1 


32. Ark.—Bowen v. Frank, 18 S.W. | 546. 


ee 1037, 179 Ark. 1004. 
y.—Bacon vy. Dickinson, 250 S.W. 
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Mo.—Barnhardt v. 
(2d) 77, 319 Mo. 680. 
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Creation of charge for maintenance. Where a 
devisee conveys her interest in consideration of main- 
tenance for life, the consideration of maintenance 
creates a charge on the interest conveyed, and sub- 
sequent purchasers from her grantee, with actual 
or constructive notice, take the title subject there- 
to.42 


Description by reference. Where the conveyance 
refers to the testamentary instruments for an ac- 
curate description of what is intended to he sold 
and conveyed, the conveyance must be by the pre- 
cise terms of the description to which reference is 
made.* 


Repugnancy. If there are repugnant clauses in 
an assignment, the one which expresses the control- 
ling purpose will be held determinative of the as- 
signor’s meaning.** 


Security transfers. An assignment by a benefici- 
ary as collateral security for the payment of a debt 
of the assignor transfers a qualified interest com- 
mensurate with the amount of the debt and accrued 
interest in the share of the estate bequeathed to the 
assignor.*® If an instrument purporting to be an 
absolute assignment is accompanied by a defeasance 
concurrently executed, providing for a reverter to 
the assignor after the assignee has been paid a cer- 
tain amount, the interest of the assignee is extin- 
guished by payment of the sum specified.4® Where 
several legatees join in assigning their shares as 
collateral security for the debt of one legatee, the 
share of the debtor legatee must first be exhausted 
before the shares of the others can be applied on 


ina taneed legacy. Re Eddy, 12 Ont. 
W.N. 143 


34. Soren v. Abercrombie, 8 Ala. 


McGrew, 5 S.W. 


sor, "t99 Ky. 121. 


Mich.—Tuttle v. Doty, 
990, 203 Mich. 1. 


N.J.—Smith v. Neill, 145 A. 537, 104 
N.J.Eq. 339. 


N.C.—Christopher v. Wilson, 
S.E. 609, 188 N.C. 757. 


Ohio.—Parthe v. Parthe, 
App. 317 


[a] Limitation over on the hap- 
pening of a condition subsequent pre- 
vents the first taker from having any 
right to alienate or encumber the 
property as against those who may be 
entitled to succeed on the termination 
of his estate. St. John v. Dann, 34 A. 
110, 66 Conn. 401. 


[b] MNonexistent contingent bene- 
ficiaries.—_A deed by some _ benefi- 
ciaries to another of all their interest 
in a tract of land devised to the gran- 
tee cannot operate to give good title 
as against contingent beneficiaries 
under a limitation over not yet in be- 
ing and who do not join in the deed. 
Bacon vy. Dickinson, 250 S.W. 807, 
199 Ky. 121. 

33. Ala.—Graham v. Abercrombie, 
8 Ala. 552. 

Kan.—Knutson y. Hederstedt, 264 


P. 41, 125 Kan. 312; McNair v. Mc- 
Nair, 240 P. 576, 119) Kan. 676. 


Ky.—Fulton v. Teager, 209 S.W. 535, 
183 Ky. 381. 


Mass.—Great Barrington Sav. Bank 
vy. Brown, 132 N.E. 398, 239 Mass. 


168 N.W. 


125 


6 Ohio 


S. 324, 120 Misc. 641; 
Estate, 
10 Mills Surr. 467. 


N.C.—Roberts v. Green, 
346. 


N.Y.—Drake v. Paige, 28 N.E. 407, | 952 

127 N.Y. 562; Reed v. Wilson, 199 N.Y. 35. Putbrees v. James, 144 N.W. 
In re Higgins’ | 607, 162 Iowa 618; Schneider v. 
143 N.Y.S.:'552, 81 Misc. 579, | Schneider, 12 P.(2d) 834, 185 Kan. 
734; Fulton v. Teager, 209 S.W. 535, 
37 NG 183 Ky. 381; Bllison v. Mattison, 98 

SBS Hine 3840: 112 S.C. 183. 
36. Bauernschmidt  v. Bauern- 


Or.—Jerman v. Nelson, 293 P. 592, 
L3bsOre L2G: 


Pa.—In re Good’s Estate, 76 A. 98, 
227 Pa. 389; Brolasky’s Estate, 15 Pa. 
Dist.&Co. 621; Wells v. Sloyer, 1 Pa. 
LJ, Of, 3. Palos. 2033 Invre Dunn, 7 
Fanceb Leg.J.N.S. 109, 24 Pittsb.Leg.J. 


Ont.—Re Eddy, 12 Ont-W.N. 143. 


[a] Interests covered.—(1) Where 
a beneficiary has been directly be- 
queathed a certain percentage of the 
testator’s eState, and also made con- 
tingent beneficiary under a gift over 
on the death of another without issue, 
an assignment of all right, title, and 
interest of the beneficiary in all prop- 
erty and money coming to him under 
the will of the testator conveys the 
assignee’s future contingent interest 
as well as that acquired under the di- 
rect gift to him. Knutson v. Heder- 
Stedt,) 264 Pr 41 12s eikans 312) = (2) 
An assignment of the right, title, and 
interest of the beneficiary in the es- 
tate, “both real, personal and mixed,” 
passes his title to real estate devised 
by the testator. Shaner’s Est., 15 Pa. 
Dist-.by7 4,00. a COs oon! nCo Mee Aina 
signment of all a beneficiary’s inter- 
est in an estate includes his interest 


schmidt, 54 A. 637, 97 Md. 35. 


37. Youmans v. Youmans, 26 N.J. 
a 149; Lore v. Stiles, 25 N.J.Bq. 
38. In re Fagan, 151 N.Y.S: 701, 


166 App.Div. 244, 12 Mills Surr. 233 
{mod 149 N.Y.S. 217, 86 Misc. 144]. 


s3. New England Trust Co. v. 
Morse, 136 N.E. 835, 243 Mass. 39. 


40. Woodward v. Snow, 124 N.B 
35, 233 Mass. 267, 5 A.L.R. 1381. 


Sec e Jennings vy. Hills, 247 Ill.App. 


42. Fleming v. Motz, 122 S.E. 369, 
LSAING Gabo Se 


43. Bradshaw y. Estill, 
385, 157 Ga. 171. 


44. Clark v. EER SOLy 87 S.E. 952, 
171 N.C. 48. 


45. In re Phillips’ Hstate, 12 P. 
169, 71 Cal. 285; Security Bank of 
New York v. Callahan, LOT NEE esos 
220 Mass. 84; In re Leverich’s will, 
238 N.Y.S. 533, 135 Misc. 774 [aff 251 
N.Y.S. 870, 234 App.Div. 625]. 


46. Saree v. Soutter, 32 N.E. 638, 
136 N.Y. 97 


121 S.E. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


‘a 


§§ 2693-2694] 


the debt,** and when his share is exhausted, the 
shares of the others must respond in equal propor- 
tions until the entire debt is discharged.4* An agree- 
ment by a beneficiary to hold his interest as collat- 
eral security for the benefit of another who has made 
advances may operate to constitute the beneficiary 
the trustee of an express trust.49 An assignment 
which has the effect of charging the assigning bene- 
ficiary a usurious rate of interest may be denied en- 
forcement in equity on the ground that it is uncon- 
scionable and inequitable.®°® 


[§ 2694] 7. Rights and Liabilities of Transferees 
—a. In General. The transferee takes the interest 
transferred with all rights of the beneficiary in re- 
lation thereto,°+ but subject to any terms or condi- 
tions the transferor has seen fit to impose,®? and 
charged with all limitations which the provisions of 
the will have placed on the interest and of which 
he has actual or constructive notice.®* Thus a trans- 
feree takes the estate or interest of the beneficiary 
subject to the same conditions that it was subject 
to in the hands of the beneficiary, whether they be 
conditions subsequent®* or conditions precedent,** 
and if the condition be a precedent one, which is void 
for uncertainty, the deed of the beneficiary can con- 
vey nothing, for an estate which depends on a con- 
dition precedent cannot vest if the condition fails 
for any cause.°® The transferee takes the interest 
of the beneficiary free from the claims of those 
whose equities are inferior,°’ but an assignee’s right 
to a legatee’s share is inferior to rights acquired by 
the executor against the same before he received 
notice of the assignment.°* If an assignee of a ben- 
eficiary’s share in cash on hand does not show that 
the costs and expenses have been paid, he shows no 
facts entitling him to a share of the money on 
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hand.°® In the absence of any papers on file show- 
ing that the executor has made any disposition of 
moneys received by him, an assignee of a legacy 
charged on real estate is entitled to assume that 
the legacy remains unpaid and enforce the hen for 
the full amount although the assigning legatee who 
has been acting in the capacity of executor has re- 
ceived more than the amount of the legacy from 
the estate.°° An assignee of a beneficiary’s interest 
in land takes it free from any claim by virtue of an 
agreement between the beneficiaries and the assignee 
that a certain sum from the estate might be used 
for burial expenses of the testator’s wife.! A stat- 
ute designed to protect the rights of purchasers 
from heirs does not affect the title of a transferee 
from a legatee under a will.®? 


Actions. An assignee of a residuary legatee is 
entitled to maintain an action against the executor 
for conversion of funds of the estate, the same as 
the legatee could,®* and if an executor refuses to 
recognize an assignment, the assignee can protect 
his rights by a bill for injunctive relief.®* 


Interest on legacy. Where an agreement to pay 
certain amounts out of a legacy amounts to an eq- 
uitable assignment of the same, the assignee is en- 
titled to interest on the part thus assigned from the 
time the legacy becomes payable to the legatee.*® 


Subrogation on avoidance of void sale. Where 
there is a void sale of property in which there are 
life and remainder interests, and a part of the pro- 
ceeds are set aside on deposit for the remainderman 
who elects to avoid the sale rather than take the 
proceeds, the purchaser will be subrogated to the 
remainderman’s right to the deposit of the pro- 
ceeds.°° 


47. In re Schwarz’s Estate, 139 A. 
131, 290 Pa. 420. 


48. In re Schwarz’s Estate, supra. 


49. In re Leverich’s Will, 238 N.Y. 
S. 533, 135 Mise. 774 [aff 251 N.Y.S. 
870, 2384 App.Div. 625]. 


50. Stotesbury v. Huber, 
413. 


51. See supra § 2693. 
52. In re Land’s Estate, 173 P. 


237 ¥F. 


$87, 178 Cal. 296;  Kremelberg _v. 
Thompson, 103 A. 5238, 87 N.J.Kq. 
655: 


[a] Conditional assignment. — 
Where an assignment of an interest in 
a legacy is made conditional on the 
nonhappening of a certain event, a 
happening of that event defeats the 
assignment and leaves the assignee 
without any interest in the estate. 
In re Land’s Estate, 173 P. 387, 178 
Cal. 296. 

53. Iowa.—Henry v. Griffis, 56 N. 
W. 670, 89 Iowa 543. 

Ky.—Cavin v. Little, 281 S.W. 480, 
213 Ky. 482; Montgomery’s Trustee v. 
Brown, 121 S.W. 472, 134 Ky. 592. 

Mass.—Sheldon v. Purple, 15 Pick. 
528. 

N.Y.—Reed v. Wilson, 199 N.Y.S. 
324, 120 Misc. 641. 

N.C.—Outland y. Outland, 23 S.E. 
912, 118 N.C. 138. 

Pa.—Hart y. Homiller’s Ex’r, 23 Pa. 
39. 

Vt.—Lovejoy v. Raymond, 2 A. 156, 
58 Vt. 509. 


{a] Charge on devised lands.—(1) 
If a devisee’s interest is by the will 
made subject to a charge, a purchaser 
from the devisee having actual or 
constructive netice takes the land 
subject to the charge. Henry v. Griffis, 
56 N.W. 670, 89 Iowa 543; Sheldon 
v. Purple, 15 Pick. (Mass.) 528; Reed 
v. Wilson, 199 N.Y.S. 324, 120 Misc. 
641; Outland v. Outland, 23 S.H. 972, 
118 N.C. 138; Hart v. Homiller’s Ex’r, 
23 Pa. 39; Lovejoy v. Raymond, 2 
A. 156, 58 Vt. 509. (2) The record 
of the will is notice to the transferee 
that the property is so charged. 
Reed v. Wilson, supra. 


[6] Duty to ascertain contents of 
will.—A grantee is bound to exercise 
reasonable diligence to ascertain the 
contents of the will under which his 
grantor takes, and conseauently he 
takes the property charged with all 
limitations which the provisions of 
the will have placed on it. Cavin v. 
Little, 281 S.W. 480, 213 Ky. 482. 


54. Small v. Hockinsmith, 48 So. 
541, 158 Ala. 234; St. John v. Dann, 
34 A. 110, 66 Conn. 401; Lusby v. 
Taylor, 30 S.W. 396, 17 Ky.L. 65; Hub- 
er v. Case, 87 N.Y.S. 663, 93 App.Div. 
479; Camp v. Cronkright, 13 N.Y.S. 
307, 59 Hun 488. 


[a] Divestiture.—A conveyance 
to the life tenant of one of several re- 
maindermen, given by the will a vest- 
ed remainder subject to be divested 
in favor of the surviving remainder- 
man on death witheut issue pending 
the life estate, transfers no interest 
where the transferor dies before the 
life tenant without issue. Small v. 


Hockinsmith, 48 So. 541, 158 Ala. 234. 


55. Ward v. Ward, 131 F. 946 [aff 
145 F. 1023, 74 C.C.A. 146, motion den 
149° BY *204,°79 C.ClA. 1625" andlicent 
den 27 S.Ct. 796. 206 U.S. 564, 51 L.Ed. 
1190]; Gardiner v. Everett, 134 N.E. 
372, 240 Mass. 536. 


[a] Conditional interest.—Where 
the interest of an assigning benefi- 
ciary is conditional on his being alive 
at a future time, and he, dies before 
that time, his assignee takes nothing 
by the assignment. Gardiner vy. Ever- 
ett, 134 N.E. 372, 240 Mass. 536. 


56. Cassem v. Kennedy, 35 N.E. 
738, 147 Ill. 660. 


57. Drake v. Paige, 28 N.E. 407, 
127 N.Y. 562. 


58. Wallston v. Braswell, 54 N.C. 
at 


59. Pendell v. Vesper, 258 P. 986, 
85 Cal.App. 21. 

60. Reed v. Wilson, 199 N.Y.S. 324, 
120 Misc. 641. 


61. Prevette v. Prevette, 164 S.E. 
62/3; 1203 IN- Cz 89° 


62. Cipperly v. Link, 237 
106, 185 Misc. 134. 


63. Squire v. Ordemann, 87 N.E. 
435, 194 N.Y. 394. 


64. Security Bank of New York v. 
Callahan, 107 N.E. 385, 220 Mass. 84. 


65. In re Geismann’s Will, 234 N. 
Y.S. 92,133 Mise. 826. 


66. Turner’s Adm’r vy. Citizens’ 
yank of Norfolk, 68 S.E. 407, 111 Va. 
184, 


N.Y.S. 
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[§ 2695] b. Debts of Estate. Transferees of a 
beneficiary’s interest pending administration may 
take subject to the claims of creditors of the estate,®* 
and the assignees of a residuary legatee take sub- 
ject to having the residue reduced by the payment 
of executor’s and attorney’s fees therefrom.°* A 
transferee of a devisee’s interest does not take sub- 
ject to claims which arise subsequent to the death 
of the testator and are not for burial or adminis- 
tration expenses and cannot be made a debt against 
the estate.°® After the statutory period has elapsed, 
real estate in the hands of a purchaser from a devi- 
see cannot be subjected to the claims of creditors 
of the estate,’° and the grantee acquires a title 
which is indefeasible as against creditors barred by 
statute.™1 


[§ 2696] c. Debts Due Estate from Transferor. 
An assignee of a legatee takes the legacy subject to 
the executor’s right to deduct or retain from the 
legacy debts owing by the legatee to the testator or 
the estate,?? and this is true although the assignee 
has no notice of the legatee’s indebtedness to the 
estate,’* or although the personal representative con- 
sents to the beneficiary’s giving a mortgage on his 
interest in the estate.7* Where a legatee is also 
executor, an assignee takes his share subject to the 
legatee’s liability as executor for wasting the es- 
tate.7®> A person who later acquires the entire in- 
terest in the estate does not, by purchasing the in- 
terest of a legatee who is indebted to the estate, 
thereby cancel the indebtedness of the legatee so 
that the same cannot subsequently be recovered for 
the benefit of the purchaser by the executor of the 
estate.“ If the transferred share of a beneficiary 
is subject to a charge against him, the charge is 
nevertheless the debt of the beneficiary and will be 
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charged against a eredit in his favor before the 
property transferred will be resorted to.*7 


[§ 2697] d. As against Conflicting Transfers or 
Claims—(1) In General. Where a beneficiary has 
already made a valid conveyance of his interest, a 
subsequent deed passes nothing to the second trans- 
feree,’® and, in the absence of applicable recording 
statute, where a legatee has attempted to make suc- 
cessive assignments of the same interest, the as- 
signees are entitled to priority in the order in which 
their assignments were given.7® Where a legatee 
has made several assignments which purport to be 
made on the same day, they will be held to rank co- 
ordinately in the absence of any showing as to which 
one was given first.8° 


[§ 2698] (2) Recordation. Where there is a 
statute providing that conveyances, assignments, or 
other transfers of the interest of any person in the 
estate of a decedent shall be in writing and may be 
acknowledged, proved, and recorded, and, if not, 
are void against any subsequent purchaser in good 
faith and for value whose transfer is first duly re- 
corded, the rights of an assignee under a prior un- 
recorded assignment by a beneficiary are inferior 
to those of one who claims under a subsequent re- 
corded agreement for value,®! unless the subsequent 
assignee has actual notice of the prior assignment, *? 
or the first assignment has been made before the 
enactment of the statute which does not have a 
retroactive operation.** Presumptively, those claim- 
ing under recorded transfers are transferees in good 
faith as against transfers earlier in time, but un- 
recorded, or of later record; and the burden, there- 
fore, is on him who claims under an unrecorded trans- 
fer, or one of later record, in hostility to one later 
in time, but first recorded, to show that the latter 


67. See supra § 2685. 


68. Runkle v. Smith, 106 A. 474, 
90 N.J.Eq. 478. 


69. Flanders v. Greely, 10 A. 686, 
64 N.H. 357. 


70. Loveland v. Hemphill, 253 P. 
606, 122 Kan. 577; Re McMillan, 24 
Ont. 181. 


{a] Registry of caution.—Where a 
statute prescribes a period within 
which devised land may be sold for 
debts, and provides that land not sold 
within that period shall vest in the 
devisee, unless the executors cause a 
caution to be registered, one to whom 
the devisee has mortgaged the land 
during the statutory period takes free 
from liability for debts after the 
statutory period has passed and no 
caution has been registered. Re Mc- 
Millan, 24 Ont. 181 


71. Loveland v. Hemphill, 253 P. 
606, 122 Kan. 577. 


72. U.S.—Chase Nat. Bank of City 
of New York v. Sayles, 30 F.(2d) 
178. 


Ariz.mKinealy v. O’Reilly, 
716, 28 Ariz. 246. 


Ill.— First State Bank of Palmyra 
v. Cooper; 223 I1l.App. 412. See Mer- 
ritt v. Merritt, 20 Ill. 65 (where the 
will expressly provided that any in- 
debtedness of the beneficiaries to the 
estate should be in reduction of be- 
quests). 


Ky.—Rice v. Bradley’s Trustee, 166 


236 P 


S.W. 1013, 159 Ky. 293. 


Neb.—First Trust Co. of Lincoln 
v. Cornell, 206 N.W. 749, 114 Neb. 126. 


N.Y.—Clapp v. Meserole, 1 Abb.Dec. 
362, 1 Keyes 281, 27 How.Pr. 600 note 
[aff 38 Barb. 661]. But see Close v. 
Van Husen, 19 Barb. 508 (holding that 
a mortgage by a beneficiary has pref- 
erence over a claim of the executor 
under a prior oral agreement to the 
effect that the executor may retain 
from the proceeds of the mortgaged 
property an amount sufficient to satis- 
fy a debt which the beneficiary has in- 
curred for property of the estate sold 
tovhim:).. 


Or.—Stanley v. U. S. Nat. Bank of 
Portland, 224 P. 835, 110 Or. 648. 


[a] Indebtedness equal to amount 
of legacy.—Where the indebtedness 
of a legatee to the estate is equal to 
the amount of his legacy, an assignee 
of the legacy takes nothing by the 
assignment. First State Bank’ of 
Palmyra v. Cooper, 223 Ill.App. 412. 


[b] “The consensus of the author- 
ities is that an executor has the right 
to deduct from a legacy any indebted- 
ness of the legatee to the estate and 
that this is true even though the leg- 
acy has been assigned by the legatee.” 
First State Bank of Palmyra v. Coop- 
er, 223° IllLApp. 412, 416. 


Retention of indebtedness due by 
legatee or distributee in general see 


Hxecutors and Administrators §§ 1317) 


—1319. 


73. First Trust Co. of Lincoln v. 
Cornell, 206 N.W. 749, 114 Neb. 126; 
Stanley v. U. S. Nat. Bank of Port- 
land, 224 P. 885, 110 Or. 648. 


74 Rice v. Bradley’s Trustee, 166 
S.W. 1013, 159 Ky. 293. 


75. Clapp v. Meserole, 1 Abb.Dec. 
(N.Y.) 362, 1 Keyes 281, 27 How-Pr. 
600 note [aff 38 Barb. 661]. 


76. Wilkins v. Patten, 30 Me. 429. 


77. Baker v. Terrell, 150 N.W. 
1065, 169 lowa 34. 
78. Putbrees v. James, 144 N.W. 


607, 162 Lowa 618; Jerman y. Nelson, 
293_P. 592,135, Or. 126. 


79. In re Kitching’s Will, 253 N. 
Y.S. 112, 141 Mise. 704. 


80. In re Kitching’s Will, supra. 


81. In re Leverich’s Will, 238 N.Y. 
S. 533, 135 Misc. 774 [afé.251 N.y.S: 
870, 234 App.Div. 625]; Leask v. 
Hoagland, 118 N.Y.S. 1035, 64 Misc. 
156 [rev on other grounds 121 N.Y.S. 
197, 1386 App.Div. 658, 2 N.Y.Civ.Proce. 
N.S. 50]. 


82. In re Kloppenburg’s Will, 235 
N.Y.S. 696, 134 Mise. 168 [aff 236 N.Y. 
S. 831, 227 App.Div. 739]; Leask v. 
Hoagland, 118 N.Y.S. 1035, 64 Misc. 
156 [rev on other grounds 121 N.Y.S. 
re Ae App.Div. 658, 2 N.Y.Civ.Proe. 


83. Provident Life & Trust Co. v. _ 
Fletcher, 258.F. 583, 169 CCA 523 
[aff 237 F. 104]. 


Yor later cases, developments and changes in the law see Annotations, same title and section number, 
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was taken with notice, on the part of the transferee 
thereunder, of the earlier one.8* Under such a stat- 
ute the right to avoid the prior assignment is given 
only to another assignee whose assignment is first 
recorded, and consequently, the assignee under a 
prior unrecorded assignment has priority over a sub- 
sequent assignee as long as the latter’s assignment 
is also unrecorded,*® but as soon as the subsequent 
assignee records his assignment, he gains priority if 
he is a purchaser in good faith and for value.’® 
Where successive assignments are given, and none 
of them recorded as permitted by such a statute, 
they are entitled to priority in the order in which 
they were given.*7 The registration of a deed of 
trust assigning the legatee’s interest in an undis- 
tributed share gives no constructive notice of the 
assignment where the registration law relates only 
to transfers of lands and chattels.88 Where a stat- 
ute so provides, an assignment by a legatee will not 
defeat a subsequent garnishment of his interest if 
the assignment or transfer is not reduced to writing 
and filed in the proper office before the service of 
process in the garnishment proceedings.®® 


[§ 2699] 8. Effect of Annulment of Will.°° Asa 
general rule, where a will has been duly probated 
and the estate distributed under proceedings which 
are not entirely void, one who purchases from a dis- 
tributee in good faith and for value is protected al- 
though the will is subsequently revoked or an- 
nulled;°1 but the distributee becomes lable as trus- 
tee to account to one who becomes entitled to a por- 


e@4. Leask v. Hoagland, 118 N.Y.S. |For construction of will see supra §§ 


1035, 64 Mise. 156 [rev on other 1967-2078. 
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tion of the property after annulment of the will.®? 
A mortgagee from a devisee under a will duly ad- 
mitted to probate is a bona fide purchaser, entitled 
to protection as such, where he has no knowledge 
of fraud in the procurement of the probate,®* and 
the fraud does not affect the validity of the mort- 
gage which remains in force, although the probate 
is subsequently set aside because of fraud,®* par- 
ticularly as to an heir who assents to the mortgage 
and receives part of the money borrowed thereon.?® 
However, in jurisdictions where the title of a devisce 
or beneficiary does not become complete or perfect 
until the time for contesting the will has expired, a 
transferee of the beneficiary takes subject to having 
his title defeated if the will is annulled in a contest 
action subsequently beought within the statutory 
period.®® 


[§ 2700] W. Actions by or against Devisees and 
Legatees®’—1. In General. Actions against person- 
al representatives by beneficiaries to recover prop- 
erty to which they are entitled under the terms of 
the will,®® actions for an account of estate funds,?® 
and actions by beneficiaries against third persons to 
recover assets of the estate,! are considered and dealt 
with in another title of this work. While there are 
cases allowing a sole beneficiary to maintain a suit 
in his own name with regard to property of the tes- 
tator,? it is the general rule that testamentary ben- 
eficiaries can maintain no action with respect to prop- 
erty of the testator to which they have not been 
given title,* but may, on the other hand, sue with 


her would conclude her and every one 
else from maintaining an action on 
the same note.” 


grounds 121 N.Y.S. 197, 136 App.Div. 
658, 2 N.Y.Civ.Proc.N.S. 50]. 


85. In re Kloppenburg’s Will, 235 
N.Y.S. 696, 134 Misc. 168 [aff 236 N.Y. 
S. 831, 227 App.Div. 739]. 


86. In re Kloppenburg’s 
supra. 

87. In re Kitching’s Will, 253 N.Y. 
S. 112, 141 Misc. 704. 


83. Wallston v. Braswell, 54 N.C. 
137. 


89. Rovelsted vy. Nelson, 12 F.(2d) 
608. 


90. Rights of bona fide purchaser 
from executor after annulment of 
will see Executors and Administra- 
tors § 1703 note 40. 


91. Foulke v. Zimmerman, 14 Wall. 
(U.S.)- 118, 20 L.Ed. 785; Thompson 
v. Samson, 30 P. 980, 64 Cal. 330; Art- 
erburn’s Ex’rs v. Young, 14 Bush. 
(Ky.) 509; Geary v. Rumsey, 97 S.W. 
400, 30 Ky.L. 86; Steele v. Renn, 50 
Tex. 467, 32 Am.R. 605; Glover v. 
Coit, 81 S.W. 136, 36. Tex.Civ.App. 
104. Contra Poag v. Miller, 23 S.C.L. 
“1th be 


Will, 


92. Jopling v. Caldwell-Degen- 
hardt, (Tex.Civ.App.) 292 S.W. 958 
[rev on other grounds (Commn. App.) 


300 S.W. 28]. 

93. Houston v. Wilcox, 88 A. 32, 
121 Md. 91. 

94. Houston v. Wilcox, supra. 

95. Houston v. Wilcox, supra. 


96. Byrne v. Byrne, 233 S.W. 461, 
289 Mo. 109; Hines v. Hines, 147 S.W. 
774, 243 Mo. 480; Hughes v. Burriss, 
85 Mo. 660. 

$7. Actions: 


By creditors to reach beneficiary’s in- 
terest see supra §§ 2619-2627. 


To contest probated will see supra §§ 
667-681 in 68 C.J. 


To enforce charge on devised lands 
see supra §§ 2544-2553. 


With reference to breach of contract 
to make a will see supra §§ 207— 
222 in 68 C.J. 


Enforcement of testator’s debts 
against beneficiaries see supra § 2557. 


Specific performance against benefi- 
ciavies taking property in violation of 
contract to make will see Specific Per- 
formance § 3809. 


98. See Executors and Administra- 
tors §§ 1849, 1850, 1864, 1888, 1889, 
1972, 2013-2019, 2156. 


99. See Executors and Adminis- 
trators §§ 2364-2391. 


1. See Executors and Administra- 
tors § 426. 


2. Grant v. Fletcher, 283 F. 243; 
Cook v. Redfield, 229 P. 588, 103 Okl. 
Cake 


{a] Suit on note.—A sole benefi- 
ciary, who is also executrix, may sue 
in her own name upon a note of the 
testator, although the estate has not 
been closed. Cook v. Redfield, 229 P. 
588, 103 Okl. 77. See Houston Trans- 
fer & Carriage Co. v. Williams, (Tex. 
Commn.App.) 221 S.W. 1081 [rev (Civ. 
App.) 201 S.W. 7123 (holding that a 
sole legatee suing on notes of the 
testator will be assumed to have ac- 
cepted as legatee, although she is also 
sole heir, where the will has been duly 
probated). 


[b] Beasons for rule.—‘‘The pur- 
pose of the law is to conclude all par- 
ties. Mrs. Redfield is the owner of 
this note, subject to the payment of 
the debts of the estate, and there is 
no question but what a payment to 


Cook v. Redfield, 
229 P. 588, 589, 103 Okl. 77. 


3. U.S.—Whitaker v. Whitaker 
Iron Co., 238 F. 980 [aff 249 FB. 531, 
161 C.C.A. 457, and cert den 39 S.Ct. 
8, 248 U.S. 564, 63 L.Hd. 423]. 


Ga.—Anglin v. Hooper, 113 8.H. 195, 
153 Ga. 734. 


Ill—Oulvey v. Converse, 157 N.E. 
245, 326 Ill. 226; Balch v. English, 
247 Jll.App. 429. 


Ky.—Burchett v. Burchett, 
W.(2d) 460, 226 Ky. 5. 


Pa.—Craig v. Craig, 107 A. 719, 264 
Pa. 380. 


Va.—Strader v. Metropolitan Life 
Ins. Co., 105 S.E. 74, 128 Va. 238. 


[a] Zand directed sold.—Benefi- 
ciaries under a will cannot maintain 
a suit to recover land of the testator 
where he has not devised the land to 
them but has directed the property to 
be sold and the proceeds divided 
among them. Anglin vy. Hooper, 113 
S.E. 195, 158 Ga. 734. 


[b] Personal property.—(1) Where 
title to personal property vests in the 
personal representatives of the testa- 
tor, and the legatees acquire no title 
to it until there has been a settlement 
of the state, a legatee, where no rep- 
resentative has been appointed, cannot 
maintain an action to recover prop- 
erty which has been bequeathed to 
him. Burchett v. Burchett, 10 S.W. 
(2d) 460, 226 Ky. 5. (2) The legatee 
of a note of the testator has no right 
of action thereon if title has not been 
transferred by indorsement of the 
personal representative, where legal 
title to the note passes to the testa- 
tor’s legal representative. Oulvey v. 
Converse, 157 N.E. 245, 326 Ill. 226. 


[ec] Stockholder’s suit. — Benefi- 


10 S. 
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respect to property to which they have acquired ti- 
tle and are entitled either as devisees,* or legatees.® 
It has been held that a legatee is not the real party 
in interest and is not entitled to recover property 
which the testator, while of unsound mind, has trans- 
ferred to a third person during his life;® but where 
the personal representative cannot recover property 
obtained from the decedent by fraud, because the 
estate is solvent and the alienation is hence not 
fraudulent upon the rights of creditors, beneficiaries 
under the will may assert their interests in the prop- 
erty and seek to recover the same." If an executor 
fails to discharge a debt secured by a mortgage on 
lands of the testator out of the personal estate the 
devisees of the lands may maintain an action against 
the executor to require him to exonerate the realty.® 


Actions between beneficiaries. A remainderman 
does not stand in such privity as entitles him to sue 
the life beneficiary for a portion of the purchase 
price which the latter has received for an attempt- 
ed conveyance of the fee.® One beneficiary cannot 
maintain an action against another where the action 
is based upon the assertion of contradictory prop- 
ositions which cannot properly be urged at the same 
time.1° Where a beneficiary in possession is wasting 
the property, the remedy of another beneficiary en- 
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tion and an accounting, but he must proceed in the 
probate court for the appointment of an administra- 
tor who can protect his interests.‘* If the testa- 
tor has given the property to his widow for life, with 
power in her to make advances to the extent of their 
interests among his children to whom the remainder 
is given equally, and the widow is disposing of the 
property and making advances to the exclusion of 
one of the children he may maintain a suit for an 
injunction and an accounting.*? 


Action for destruction of will. A beneficiary who 
has been injured thereby may maintain an action 
in tort for the malicious destruction of a will,*? and 
a legatee can maintain such an action, although the 
legacy to him cannot be established and admitted 
to probate as a part of the destroyed will because 
only one witness supports the existence of the gift 
when the statute relating to the probate of destroyed 
wills requires the testimony of several.** 


Specific enforcement of agreement not to contest. - 
A beneficiary may properly bring a suit in equity 
to enforce an heir’s agreement to abandon the con- 
test of a will.t® 


[§ 2701] 2. Jurisdiction. A probate court of lim- 
ited jurisdiction has no jurisdiction to execute an 


agreement of beneficiaries disposing of the estate 
titled to the property is not by suit for an injunce- | 


ciaries, who are not by the will given 
title to stock formerly owned by the 
testator, cannot maintain a _ stock- 
holder’s suit on behalf of the corpo- 
ration. Whitaker v. Whitaker Iron 
Co., 238 F. 980 [aff 249 FE. 531, 161 C. 
C.A.: 457, and cert den 39 S.Ct. 8, 248 
U.S. 564, 63 L.Ed. 423]. 


4 Northrop v. Columbian Lumber 
Co., 186 F.. 770, 108 C.C.A. 640; Beck- 
with v. Cowles, 83 A. 1113, 85 Conn. 
567; Wisecarver v. Wells, 197 P. 219, 
108 Kan. 842. 


{a] Effect of divorce decree award- 
ing land.—Where land is given to a 
husband until the youngest child at- 
tains eighteen, and then to them, and 
before that time the wife is by di- 
vorce decree given the land “for a 
period which was to be terminated 
upon the youngest child born to the 
plaintiff and defendant becoming of 
age’ the children may recover the 
land by forcible detainer upon the 
youngest becoming eighteen, although 
that is not the legal age, without va- 
eating or modifying the divorce de- 
cree. Wisecarver v. Wells, 197 P. 219, 
108 Kan. 842. 


[b] Ejectment by devisee.—(1) 
When a devisee’s title accrues imme- 
diately upon the death of the testator 
he may maintain ejectment for the 
land before the will has been probat- 
ed. Northrop v. Columbian Lumber 
COAL OOe He i 0, 208 C.C.A. 640) (C3) 
Devisees cannot maintain ejectment 
for devised real estate, while the es- 
tate is in the process of administra- 
tion, and unsettled, in states where 
the executor who is still acting is en- 
titled to possession of the property 
during that period. Bilger vy. Nunan, 
ae 549, 118 -C:C.A. 23 [aft 136 B. 
665]. 


[ce] Quiet title action.—Devisees 
of real estate subject to a mortgage 
obtained from the testator by fraud 
may bring an action to quiet title 
against the mortgagee. Koch vy. Chi- 
cago Nat. Life Ins. Co., (S.D.) 241 N. 


—_— TT  n— 


W. 617. 


[d] Setting aside conveyance of 
testator.—(1) A devisee having an im- 
mediate right of possession, where the 
other property left is sufficient to set- 
tle the estate, may maintain an ac- 
tion to set aside a conveyance made 
to the property by the decedent in his 
lifetime. Beckwith v. Cowles, 83 A. 
1113, 85 Conn. 567. (2) A devisee un- 
der a will may maintain an action to 
set aside a deed to the property de- 
vised, on the ground that the testator 
was insane at the time the deed was 
executed, without the assent of the 
executor although a statute provides 
that no devise passes title until the 
assent of the executor is given to such 
devise. McLarty v. Abercrombie, 149 
S.E. 30, 168 Ga. 742. 


5. U.S.—Barker v. Edwards, 259 F. 
484, 170 C.C.A. 460. . 


Ga.—Blackwell vy. Grant, 167 S.E. 
333, 46 Ga.App. 241. 


La.—Mahoney vy. Perkins, 
810, 166 La. 730. 


Mo.—O’Day v. Sanford, 122 S.W. 3, 
138 Mo.App. 343. 


Va.—Strader v. Metropolitan Life 
Ins: Co;, 105 SH. 74,128. Via. 238: 


[a] Breach of lease.—Where the 
testator as lessor has, on account of 
breach of the lease, an election to 
treat the violation of the lease as at 
once giving rise to a cause of action, 
or to abide a termination of the lease, 
a sole devisee and legatee who suc- 
ceeds to the rights of the lessor may 
assert the cause of action upon 
termination of the lease after dis- 
charge of the executor. Thomas 
Keating Co. v. Inland Steel Co., 195 
N.W. 1016, 157 Minn. 243. 


[b] itle by action of personal 
representative.—If a legatee, by ac- 
tion of the personal representative, 
has obtained title to personal prop- 
erty bequeathed to him he may main- 
tain an action to recover the same. 
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[c] Note assigned by executors.— 
Suit may be maintained by a legatee 
on a note which has been bequeathed 
to him and which has been assigned 
to him in writing by the executors. 
Blackwell v. Grant, 167 S.E. 333, 46 
Ga.App. 241. 


[d] Specific legatee.—A legatee of 
specific property who becomes vested 
with legal or equitable title to the 
same may assert his right in his own 
hame as distinct from any right in 
the executor of the estate. Barker v. 
Edwards, 259 F. 484, 170 C.C.A. 460. 
See In re Strasenburgh’s Will, 242 N. 
Y.S. 4538, 136 Misc. 91 (recognizing 
rule that specific legatee may main- 
tain replevin for recovery of the chat- 
tel bequeathed). 


6. Skehan v. Larkin, 179 N.E. 425, 
41 Ohio App. 85. 


7. Hillman v. Young, 
129 PB. 124, 64 Or. 73. 


Right of personal representatives 
to attack transfers of decedent see 
Executors and Administrators §§ 366— 
368, 


8. Smith v. Kibbe, 178 P. 427, 104 
FEAT OO eA Ra Soe 

Primary liability of personalty for 
secured debts see Pxecutors and Ad- 
ministrators § 1262. 


9. Young v. Young, 167 N.W. 23, 
200 Mich. 236. 


127 Ps 935 


10. Doherty v. McLaughlin, 139 N. 
E. 486, 245 Mass. 28. 
11. Lowell v. Wheeler, 102 A. 337, 
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12. Johnson v. Johnson, 124 S.E. 
18, 158 Ga. 534. 


13. Creek vy. Laski, 227 N.W. 817, 
248 Mich. 425, 65 A.L.R. 1113. 


14. Creek vy. Laski, supra. 


15. Benner v. Lunt, 136 A. 814, 126 
Me. 167. 


For later cases, developments and changes in the law see Annotations, same title and section number, 
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contrary to the terms of the will.!® 


[§ 2702] 3. Time To Sue and Laches. Long un- 
explained delay in bringing suit may constitute such 
laches as to prevent the heirs of a remainderman 
from maintaining a suit to attack the validity of a 
settlement agreement made between the remainder- 
man and the tenant for life under the terms of the 
will;'? and a beneficiary who has conveyed his in- 
terest to another upon the latter’s agreement to re- 
convey at a future time may be barred from main- 
taining an action to obtain a reconveyance of the 
property by reason of his laches where he waits a 
long time and until after the grantee’s death before 
making any claim to the property.'® If a beneficiary 
begins his action within a reasonable time after 
his rights accrue he is not guilty of laches because 
a long time has elapsed since the death of the tes- 
tator,1® and beneficiaries are not barred by laches 
from seeking a cancellation of a settlement obtained 
by another alleged beneficiary through fraud where 
earlier suspicions of fraud were insufficient to war- 
rant any reasonable expectation of success in estab- 
lishing fraud.?° 


[§ 2703] 4. Pleadings. As in other actions,” the 
plaintiff must allege all facts essential to his cause 
of action,?* but if his petition, complaint, or decla- 
ration contains such allegations it is ordinarily suf- 
ficient.2* Beneficiaries suing with respect to prop- 


1G: Newcomb v. Ingram, (Wis.) [cause of action, 
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erty of the testator must allege title sufficient to 
form a basis for recovery,?* and if plaintiff is a leg- 
atee suing for property which he claims under the 
residuary clause he must, in order to state a cause 
of action, show that all debts and specific legacies 
have been paid and that there was property left to 
pass under the residuary clause.?°> <A petition or 
complaint by a plaintiff beneficiary which sufficient- 
ly states a cause of action is not subject to demur- 
rer,*° or motion to dismiss,?7 but a petition is de- 
murrable if it fails to allege facts showing a cause 
of action in the plaintiff,?* or shows upon its face 
that the court has no jurisdiction of the subject 
matter.? 


[§ 2704] 5. Parties. Beneficiaries who are alone 
entitled to the property are the only necessary par- 
ties plaintiff to an action with respect thereto,°°® and 
they need not join the personal representative,*! or 
persons who can take no interest in the property 
by virtue of the will.*? A joint legatee of prop- 
erty may maintain an action to protect his right 
in the property without joining his codwners,?* nor 
need the executor be joined if the relief asked does 
not affect his rights.*4 Where the executor has dis- 
tributed a promissory note of the estate to several 
beneficiaries so that they become the joint owners 
thereof, the beneficiaries may join as plaintiffs in 
an action to enforee the note.*> In an action by 


er parties defendants it is not vulner- 
able to a motion to dismiss. Martin 


243 N.W. 209 [reh gr 245 N.W. 121, 
and mod 248 N.W. 171]. 

17. Arkwright v. Gonser, 59 F.(2d) 
702 [cert dism 287 U.S. 672, 53 S.Ct. 
118, 77 L.Hd. 580]. 

18. Parr v. Reyman, 12 P.(2d) 440, 
215 Cal. 616. 

19. Defrees v. 
336, 275 Ill. 530. 

20. In re Reeve’s Guardianship, 
186 N.W. 736, 176 Wis. 579. 


Brydon, 114 N.E. 


21. See Pleading § 140. 

22. Oulvey v. Converse, 157 N.E. 
245, 326 Ill. 226; Hoffman v. Arnold, 
209 S.W. 506, 183 Ky. 486; Fisher v. 


Teter, 109 S.E. 896, 89 W.Va. 693. 


23. Cal.—Moore v. Lauff, 158 P. 
557, 30 Cal.App. 452. 


Ga.—Johnson v. Johnson, 124 S.E. 
18, 158 Ga. 534. 


Kan.—Campbell v. Durant, 202 P. 
841, 110 Kan. 30. 


La.—Mahoney v. Perkins, 
810, 166 La. 730. 


N.Y.—Sturmwald v. Poppe, 151 N. 
Y.S. 570, 166 App.Div. 113, 14 Mills 
Surr. 388. 


Wash.—Porter v. Wheeler, 
640, 131 Wash. 482. 


[a] Petitions or complaints held 
to state cause of action.—(1) Petition 
by a remainderman against a life ten- 
ant to prevent a disposition of the 
property to the detriment of the re- 
mainderman. Johnson v. Johnson, 
124 S.B. 18, 158 Ga. 534. (2) Petition 
by beneficiaries against the widow to 
establish their right to certain prop- 
erty under the terms of the will, al- 
though a cobeneficiary who was not a 
necessary party was not joined in the 
action. Campbell v. Durant, 202 P. 
841, 110 Kan. 30. (3) A remainder- 
man suing to recover property which 
he is entitled to under the terms of 
the will after the death of the life 
tenant need not, in order to state a 


‘ 
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230 P. 


aside the probate court’s decree dis- 
tributing the property to the life ten- 
ant, where the decree does not pur- 
port to depart from the terms of the 
will. Porter v. Wheeler, 230 P. 640, 
131 Wash, 482. (4) Petition which al- 
leges facts showing beneficiary’s right 
to a debt owing to the testator and 
that the debt is due and unpaid. Ma- 
honey v. Perkins, 117 So. 810, 166 La. 
730. (5) Complaint which alleges 
that a legatee accepted a gift subject 
to a charge for the payment of a cer- 
tain sum to the plaintiff, and that the 
sum has not been paid by the legatee’s 
executors after his death, sufficiently 
states a cause of action against the 
executors. Sturmwald y. Poppe, 151 
N.Y.S. 570, 166 App.Div. 113, 14 Mills 
Surr. 388. 


24. Getty v. Getty, 
P.@a)r 82; Guinn vy. Truitt, 95° S-E. 
968, 148 Ga. 112; Moore v. Kiser, 87 
S.E. 403, 144 Ga. 460; Oulvey v. Con- 
verse, 157 N.E. 245, 326 fil. 226. 


[a] Declaration by legatee on note 
of testator which fails to show an in- 
dorsement or assignment from per- 
sonal representative, or the legatee’s 
ownership in another manner, -does 
not sufficiently state a cause of ac- 
tion. Oulvey v. Converse, 157 N.E. 
245, 326 Ill. 226. 


25. Gamble v. Burney, 152 S.E. 73, 
169 Ga. 830; Moore v. Kiser, 87 S.E. 
403, 144 Ga. 460. 


26. Johnson v. Johnson, 124 S.E. 
18, 158 Ga. 5384; Sams v. Sams, 103 
S.E. 593, 150 Ga. 245; Campbell v. 
Durant, 202 P. 841, 110 Kan. 30; Por- 
ter v. Wheeler, 230 P. 640, 131 Wash. 
482. 


27. Martin v. Brown, 
[rev 282 F. 717]. 


{a] Bill to set aside contract ob- 
tained by fraud.—Where a bill by 
some beneficiaries against others to 
set aside a contract alleged to have 
been obtained by fraud states a cause 
of' action and does not make improp- 


(Cal.App.) 20 


294 F. 436 


v. Brown, 294 F. 436 [rev 282 F. 717]. 


28. Getty v. Getty, (Cal.App.) 20 
P.(2d) 82; Guinn v. Truitt, 95 S.E. 
968, 148 Ga. 112; Swift v. Swift, 64 
S.E. 559, 132 Ga. 469; Fisher v. Teter, 
109 S.E. 896, 89 W.Va. 698. 


[a] Insufficient statement of facts. 
—A petition by a beneficiary alleging 
that his cobeneficiaries fraudulently 
deceived him as to the value of the 
property and obtained a settlement at 
an inadequate price, is defective as 
against special demurrer for failing 
to disclose the facts on which the pe- 
titioner relies and which sustain the 
conclusion drawn by the _ pleader. 
eure v. Swift, 64 S.E. 559, 132 Ga. 


[b] Lack of interest in plaintiff.— 
A complaint by a beneficiary to re- 
cover property alleged to have been 
given to him by the will is demurrable 
as stating no cause of action where 
the will shows upon its face that the 
plaintiff has no interest in the prop- 
erty sought to be recovered. Getty v. 
Getty, (Cal.App.). 20 Pi@d) 82. 


29. Getty v. Getty, supra. 


30. Rumney vy. Skinner, 208 P. 895, 
64 Mont. 75. 


[a] Action by defrauded devisees. 
—wWhere title to real estate passes 
to devisees immediately upon the 
death of the testator they are the only 
necessary parties plaintiff to an ac- 
tion to recover the land from one who 
has defrauded them of it. Rumney vy. 
Skinner, 208 P. 895, 64 Mont. 75. 


31. Campbell v. Durant, 202 P. 841, 
110 Kan. 30. 

32, Steele v. Crute, 93 So. 694, 208 
PASE 2h 


33. Barker v. Edwards, 259 F. 484, 
170 C.C.A. 460. 


34 Barker v. Edwards, supra. 


35. Moore v. Lauff, 158 P. 
Cal.App. 452. 


557, 30 


1294 [69 C.J.] 


one legatee against another to recover sums which 
the testator has charged on a gift made to and ac- 
cepted by the defendant the personal representatives 
of the testator are not necessary parties, as the es- 
tate has no interest in the litigation.2® All bene- 
ficiaries who have been given an interest in the prop- 
erty, which will be affected by the judgment sought, 
are necessary parties defendant to an action with 
respect to the property.?* 


[§ 2705] 6. Defenses. In so far as defenses of 
the maker are concerned, a legatee suing on a note 
executed to the testator, and assigned to the legatee 
by the executor as his share under the will, occupies 
the same position that the testator would have oc- 
cupied had he sued on the note.** In a suit on a 
note against a universal legatee made to borrow 
money for her use in settling the estate, the legatee 
is entitled to credit for part payments made by the 
executor on the note out of the assets of the es- 
tate.8® For a defense of payment to a temporary 
administrator to be available to one in possession, 
who is sued by a devisee of the property for use and 
occupation, there must be evidence of an order ap- 
pointing the administrator and authorizing him to 
take possession of the decedent’s real property.‘° 
In an action by a beneficiary to rescind an act by 
which she renounced her rights under the will in 
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favor of heirs, where the plaintiff herself makes the 
validity of the will an issue in the cause, the de- 
fendants may, in defense, attack the validity of the 
will without making the succession and one of the 
levatees parties.4* 


[§ 2706] 7. Evidence. Where, in an action by a 
beneficiary to set aside a renunciation of her rights 
under the will, the issues of fraud and forgery in 
the execution of the will are raised, the widest lati- 
tude is offered to the litigants to properly present 
the issues and establish the facts,** and if plain- 
tiff offers proof of the validity of the will defend- 
ant may properly be allowed to introduce, in re- 
buttal, proof of the forgery of the will.** 


Burden of proof. A plaintiff beneficiary has the 
burden of proving all facts essential to his right of 
recovery.*# 


Presumptions. There is no presumption that a 
testator’s heirs are the devisees of any particular 
parcel of real estate so as to entitle them to main- 
tain an action with respect thereto without an af- 
firmative showing of their interest in the subject mat- 
ter.*® 


Weight and sufficiency. General rules as to the 
weight and sufficiency of evidence,*® are applicable 
in actions by,*” between,*® and against*® testamen- 


a6. Sturmwald v. Poppe, 151 N.Y.S. 
570, 166 App.Div. 1138, 14 Mills Surr 
388, 

37. 
165 Mich. 695 [mod on other grounds 
131 N.W. 1099, 165 Mich. 701]; Hooks 
\ 
9 


Vincent v. Evans, 127 N.W. 760, 


’. Hooks, (Tex.Civ.App.) 25 S.W.(2d) 
934. 

[a] Iustrations.—(1) In a_ suit 
by one to recover property of his 
which was held by the testator as 
collateral security for a debt the 
widow who has by the will been giv- 
en an interest in the property is a 
necessary party defendant. Hooks v. 
Hooks, (Tex.Civ.App.) 25 S.W.(2d) 
934. (2) In an action by a purchaser 
from the executor to quiet title to 
land formerly owned by the testator 
all beneficiaries, who by the will are 


given an interest in the Jand, are 
necessary parties defendant. Vin- 


cent v. Evans, 127 N.W. 760, 165 Mich. 
695 [mod on other ground 131 N.W. 
1099, 165 Mich. 701]. 


38. O’Day v. Sanford, 122 S.W. 3, 
1388 Mo.App. 343. 


39. Bank of Coushatta vy. Coats, 
127 So. 587, 170 La. 163. 


40. Golden v. Griffin, 
1018, 140 App.Div. 887. 


41. Beattie v. Dimitry, 110 So. 759, 
162 La. 671. 


42. Beattie vy. Dimitry, supra. 
43. Beattie v. Dimitry, supra. 


44. Matthews v. Radford, 81 S.E. 
117, 141 Ga. 409; Ayer v. Chapman, 
81 S.B. 198; 141 Ga. 377; Platt’s Hx’r 
v. Locke, 129 S.W. 329, 139 Ky. 72; 
Colburn v. Hodgdon, 135 N.E. 107, 241 
Mass. 183; Tillman v. Ogren, 166 N. 
Y.S. 39, 99 Misc. 539 [aff in part and 
rev in part on other ground 169 N.Y. 
S. 949, 182 App.Div. 672 (aff 125 N.H, 
821, 227 N.Y. 495 and rearg den 127 
N.E. 922, 228 N.Y. 559)]. 


[a] QD lustrations.—(1) In a suit 
by beneficiaries to cancel a deed con- 
veying property to an executor in 
trust to carry out the terms of an 
alleged invalid will, the burden is 
upon the plaintiffs to prove the alle- 


124 N.Y.S. 


gations of their bill. Colburn v. 
Hodgdon, 135 N.E. 107, 241 Mass. 183. 
(2) A beneficiary suing to recover an 
interest in property must prove facts 
which show the specific interest to 
which he is entitled. Matthews v. 
Radford, 81 S.H. 117, 141 Ga. 409. (3) 
A beneficiary who claims property 
under a gift over on death of the 
prior tenant without children has the 
burden of proving that the prior ten- 
ant died childless. Ayer v. Chapman, 
81 S.H. 198, 141 Ga. 377. (4) A lega- 
tee, entitled to such property as the 
testator 
and is left at his death, in suing for 
the property must show that the 
property came from the other person 
and what part of it was on hand at 
the testator’s death. Platt’s Ex’r v. 
Locke, 129 S.W. 329, 139 Ky. 72. 


45. Craig v. Craig, 107 A. 719, 264 
Pa, 380. 


46. See Evidence §§ 1730-1806. 
47. See cases infra this note. 


[a] Evidence held enfficient.—(1) 
To prove prima facie that legatee’s 
signature to assignment of bequest 
was genuine. Steenhoek v. Schoon- 
over Trust Co., 219 N.W. 492, 205 
Iowa 1379. (2) To sustain verdict 
that devisee did not own fee-simple 
title, where it Showed existence of 
fully executed oral agreement by the 
decedent to give the land to another. 
Ault v. Miller, 181 N.E. 35, 203 Ind. 
487. 


[b] Evidence held insufficient.— 
(1) To show that defendant took up 
his residence with deceased with the 
intention of fraudulently appropriat- 
ing her property. Giltz v. O’Malley, 
108 A. 878, 185 Md. 281. (2) To show 
that a contract assigning plaintiff's 
interest as the residuary legatee in 
an estate was obtained by fraud or 
overreaching. Colbert v. McCleary, 
189 N.Y.S. 428, 154 App.Div. 776 [aft 
109 N.E. 1071, 215 N.Y. 632]. 


48. See cases infra this note. 


[a] Evidence held sufficient.—(1) 
To establish agreement on sufficient 
consideration among beneficiaries not 


has received from another. 


to charge a note against the share of 
one beneficiary as directed by codicil. 
Fulkerson v. Simpson, (Mo.App.) 194 
S.W. 735. (2) To show existence of 
agreement between beneficiaries un- 
der will, changing provisions of will 
as to valuation, and manner of divi- 
sion of property. Hohman vy. Hoh- 
man, 165 A. 812, 164 Md. 594. (3) To 
show that wife of testator understood 
nature and legal effect of agreement 
for disposition of property which she 
entered into with heirs and other 
beneficiaries. Fore v. McFadden, 
(Tex.Civ.App.) 276 S.W. 327. (4) To 
support finding that plaintiff's re- 
mainder interest in the lands devised 
by her father and conveyed to defend- 
ant was of large value, although no 
computation of its present worth bas- 
ed upon the comparative life expect- 
ancies of herself and her mother, who 
held the life estate, was introdueed 
in evidence. Starbuck vy. Kingore, 210 
P. 930, 112 Kan. 102. (5) To support 
a finding and judgment that defendant 
procured a quitclaim deed to her 
daughter’s interest in her husband’s 
will by undue influence, constructive 
fraud, and for an inadequate consider- 
ation, Starbuck v. Kingore, supra. 
(6) To sustain finding that an agree- 
ment between beneficiaries to divide 
personal estate equally and not to 
take under will was not signed with 
the understanding that it was not to 
be binding unless signed by all bene- 
ficiaries. In re Brant’s Estate, (lowa) 
196 N.W. 583. (7) To warrant mas- 
ter’s and chancellor’s findings that 
settlement agreement of testator’s 
widow and children was free from 
fraud or misrepresentation. Stipano- 
ph v. Sleeth, 181 N.E. 632, 349 fl. 


[b] Evidence held insufficient.— 
(1) To establish agreement for divi- 
sion of property which either should 
receive under aunt’s will. Devoto v. 
Devoto, 19 S.W.(2d) 662, 323 Mo. 716. 
(2) To show fiduciary relationship be- 
tween testator’s widow and children 
making settlement agreement super- 
seding will. Stipanowich v. Sleeth, 
181 N.B. 632, 349 Ill. 98. 


49. See cases infra this note. 


a a a | 
For later cases, developments and changes in the law see Annotations, same title and section number. ’ 
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tary beneficiaries. In an action by a beneficiary to 
recover damages for the wrongful destruction of a 
will the plaintiff need not prove the gift to him by 
the same number of witnesses that would be re- 
quired to have such gift admitted to probate as a 
part of the destroyed will.°° In an action by one 
beneficiary against another to enforce an agreement 
to give the first more property than he was entitled 
to under the terms of the will the agreement to di- 
vide the property contrary to the terms of the will 
must be substantiated by clear and convincing 
proof,® and in the absence of any writing the un- 
corroborated statements of the plaintiff and her hus- 
band are insufficient to establish the existence of 


‘such an agreement.°? 
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[§ 2707] 8. Trial. In actions between benefici- 
aries, as in other actions,°® questions of fact are for 
the jury.># 

Instructions. In an action against a legatee an 
instruction is not erroneous if all parts of the charge 
taken together give a correct statement of the law 
to the jury.®°®> An instruction may be subject to erit- 
icism for want of clearness and yet not be errone- 
ous if it does not mislead the jury.°°® 


[§ 2708] 9. Judgment. After the rights of a ben- 
eficiary’s assignee have been adjudicated in an ac- 
tion between beneficiaries to which the assignee is 
a party, the assignee cannot later raise the same 
questions that have been thus adjudicated.5? 


XIV. JOINT AND MUTUAL WILLS 


[By Eustace W. Tomurnson] 


[§ 2709] A. Definition and Nature®s—1. Joint 
Will—a. In General. A “joint will” is a single tes- 
tamentary instrument constituting or containing the 
wills of two or more persons, and jontly executed 
by them.°® It is not necessarily either mutual®°® 


or reciprocal,*! although it may be both.%? 

[§ 2710] b. As Separate Wills of Parties—(1) 
In General. A joint will is, in legal effect, the sep- 
arate will of each of the persons executing it as 
makers,®* the fact that it is signed by both or all 


[a] Evidence held insufficient.— 
(1) To support finding that heir to 
whom executor wrongfully conveyed 
property had notice of invalidity of 
will. Buchanan vy. Davis, (Tex.Civ. 
App.) 43 S.W.(2d) 279 [aff (Commn. 
App.) 60 S.W.(2d) 192]. (2) In ac- 
tion by executor against legatee to 
determine latter’s rights to authorize 
a judgment of offset of the amount 
of checks given by testator to lega- 
tee, in view of the question of their 
being advances to a needy relative. 
Leask v. Hoagland, 121 N.Y.S. 197, 
136 App.Div. 658, 2 N.Y.Civ.Proc.N.S. 
50 [rev 118 N.Y.S. 1035, 64 Misc.Rep. 
156]. (3) To support claim that, when 
plaintiff signed agreement to divide 
estate, she did not know of auestion 
about defendant’s having adoption 
papers. Snuffer v. Westbrook, 8 P. 
(2d) 950, 134 Kan. 798. 


50. Creek v. Laski, 227 N.W. 817, 
248 Mich. 425, 65 A.L.R. 1113. 


51. Darling v. Gilmore, 146 A. 364, 
104 N.J.Eq. 565 [aff 154 A. 623, 108 
N.J.Eq. 181]. 


52. Darling v. Gilmore, supra. 
53. See Trial § 313. 


54. Hard v. Ashley, 
tay IN Yo 606: 


[a] Question held one of fact.— 
In an action between beneficiaries the 
question of whether or not fraudulent 
representations, made to induce the 
making of a compromise agreement, 
were relied upon is a question of fact 
for the jury. Hard vy. Ashley, 23 N. 
La Saber Lay i a Ga Ss 


23 -N.E. 177, 


55. Cull v. Cull, 157 S.E. 124, 42 
Ga.App. 626. 

56. White v. Ponder, 202 S.W. 867, 
180 Ky. 386. 

57. Bradshaw v. BHstill, (Ga.) 121 
S.E. 385. 

58. “Will” defined generally see 


supra § 1 in 68 C.J. 


59. American Trust & Safe Deposit 
Co. v. Eckhardt, 162 N.B. 843, 331 Ill. 
261; Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003; Campbell v. Dunkel- 
berger, 153 N.W. 586, 172 Iowa 385; 
Bower v. Daniel, 95 S.W. 347, 198 Mo. 
289. See In the Estate of Heys, [1914] 


P. 192, 196 (where it was said that 
a will executed by two or more people, 
sometimes termed a mutual will, is 
“more accurately” called a joint will). 
Compare Deseumeur v. Rondel, 74 A. 
703, 76 N.J.Eq. 394 (where it was said 
that a testamentary disposition con- 
tained in one writing and disposing 
of property held jointly is properly 
referred to as a “joint will,” whereas 
the same document, if it refers to, and 
deals with, property held separately, 
is more precisely termed a ‘mutual 
will’). 

[a] Other definitions.—(1) A joint 
will is a testamentary instrument, ex- 
ecuted by two or more persons in pur- 
suance of a common intention, for the 
purpose of disposing of their several 
interests in property owned by them 
in common, or of their separate prop- 
erty treated as a common fund, to a 
third person or persons. Ginn v. Bd- 
mundson, 91 S.E. 696, 173 N.C. 85; 
In re Cole’s Will, 87 S.E. 962, 963, 171 
N.C. 74 [eit Cyc]. (2) A joint will is 
a testamentary instrument in which 
two persons join to dispose, each for 
himself, of his own property. In re 
Cawley’s Estate, 20 A. 567, 136 Pa. 
628, 10 L.R.A. 98. (3) A will in which 
two or more persons join in a dispo- 
sition of property of which they are 
tenants in common is a “joint will.” 
In re Cawley’s Estate, supra. 


60. Ill.—American Trust & Safe 
Deposit Co. v. Eckhardt, 162 N.E. 8438, 
331 Ill. 261; Frazier v. Patterson, 90 
N.E. 216. 243 111. 80, 27 L.R.A.N.S. 508, 
17 Ann.Cas. 1003. 


Iowa.—Campbell v. Dunkelberger, 
153 N.W..56, 172 Iowa 385. 


Kan.—Menke v. Duwe, 230 P. 1065, 
117 Kan. 207. 


N.C.—In re Cole’s Will, 87 S.E. 962, 
Liv(r Da Op oes 

Tex.—Aniol v. Aniol, (Civ.App.) 62 
S.W.(2d) 668. 

[a] Under the civil law the inclu- 
sion of two wills in the same instru- 
ment does not impose any reciprocal 
contract. Cabigting v. Samia, 35 Phil- 
ippine 284. 

[b] Rute applied.—A testamentary 
instrument, jointly executed by a hus- 
band and wife, stated to be “our last 


will and testament;’ and containing 
reciprocal dispositions of the separate 
property of each, is not necessarily 
contractual in character, either as a 
matter of fact or as a matter of law. 
mene v. Duwe, 230 P. 1065, 117 Kan. 


“Mutual will” see infra § 2714. 


61. Frazier v. Patterson, 90 N.H. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003; CampWell v. Dunkel- 
berger, 153 N.W. 56, 172 Iowa 385. 


“Reciprocal will” see infra § 2715. 


62. Joint and mutual, or joint, 
Sore and reciprocal wills see infra 
Welle 


63. Ala.—Schumaker v. Schmidt, 44 
Ala. 454, 4 Am.R. 135. 


Ariz—In re Anderson’s Will, 
BP. 723, 16 Ariz-185. 


Conn.—Lewis v. Scofield, 26 Conn. 
452, 68 Am.D. 404. 


Ga.—Bright v. Cox, 94 S.E. 572, 147 
Ga. 474. 


Ill—American Trust & Safe De- 
posit Co. v. Eckhardt, 162 N.E. 843, 
331 Lll. 261; Frazier v. Patterson, 90 
N.E. 216, 243 Tll. 80, 27 L.R.AN.S. 
508, 17 Ann.Cas. 1003; Peoria Humane 
Society v. McMurtrie, 82 N.E. 319, 229 
TUL 9: 

Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385; Baker v. 
Syfritt, 125 N.W. 998, 147 Iowa 49. 


141 


Miss.—Hill v. Godwin, 81 So. 790, 
120 Miss. 83. 
Mo.—Graham v. Graham, 249 S.W. 


37, 297 Mo. 290. 

N.Y.—Rastetter v. Hoenninger, 108 
N.E. 210, 214 N.Y. 66; In re Raupp’s 
Will, 31 N.Y.S. 680, 10 Mise. 300. 

N.C.—In re Cole’s Will, 87 S.E. 962, 
171 N.C. 74. 

Ohio.—Ballard v. Ballard, 26 Ohio 
Cir.Ct.N.S. 490. 

Pa.—In re Cawley’s Estate, 
567, 1386 Pa. 628, 10 L.R.A. 93; In re 
Hoffert’s Estate, 65 Pa.Super. 515. 

Tex.—Aniol v. Aniol, (Civ.App.) 62 
S.W.(2d) 668. 

“Although two or more persons 
may jointly execute a single testa- 


20 A. 
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of them not affecting its validity or effect as the 
will of either or any one,®* and the execution by 
the other or others being mere surplusage, so far 
as concerns its effect as the will of each signer.®® 
So, on the death of any one of the makers, the in- 
strument may be probated as his last will and tes- 
tament, although the other maker or makers are yet 
in life,®® and, if not revoked,®* it may again be pro- 
bated at the death of the other maker, or succes- 
sively at the death of each of the others, as the will 
of decedent;®* or, if it has not been probated at 
the death of the first testator, as his will, it may be 
probated as the wills of both after the death of the 
other testator.°® It cannot, of course, be probated 
as thé will of both or all the makers, after the death 
of one, while another or others survive.7° The rev- 
ocation of a joint will by one of the makers, or by 
operation of law so far as it relates to and affects 
his property or estate, does not affect its validity 
as the will of the other maker or makers,’ except 
where it was clearly intended by the testators to 
be effective as the will of both or neither, in which 
ease, if it is revoked or ineffective as to one, it fails 
as the will of the other also.*? Where the joint 
will of two persons is conditional, and the condi- 
tion making it the will of one of them does not hap- 
pen, or becomes impossible, the instrument is the 
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will of the other only.7% 


[§ 2711] (2) Will Giving Property of First De- 
cedent to Survivor.7* <A will, executed jointly by 
two persons, which is wholly reciprocal in its pro- 
visions, and provides in terms or effeet that the swr- 
vivor of the signers shall succeed, at the death of 
the one first to die, to all of the latter’s estate and 
interest, is in legal effect merely the separate will 
of the one dying first,’® and on the death of the first 
testator, making the will effective, and its establish- 
ment in probate, the joint instrument has served 
its full purpose, and has no further existence as the 
will of the survivor.7® This result is not affected 
by the existence of a statute, intended to prevent 
lapses,*7 which preserves to the heirs of a devisee 
who predeceases the testator the right to succeed 
thereto, and such statute has mo applieation.7* It 
has been pointed out that such a will is not, strict- 
ly speaking, a joint will, since it is not the will 
of two persons, but that of only one of them.7® Of 
course, where the reciprocal charaeter of a joint will 
is limited to less than the whole of the survivor’s 
estate, and the instrument includes a bequest or 
devise by him to some third person or elass of per- 
sons, then to that extent the will is the individual 
will of the survivor, and as such may be established 


mentary document, the instrument is 
the separate will of each testator, and 
its legal effect is separate and dis- 
tinct, and not joint. In this regard 
there cannot be a joint will.” 1 Alex- 
ander Wills p 838 § 69 [quot Hill v. 
Godwin, 81 So. 790, 791, 120 Miss. 83]. 


[a] Commynity property.—(1) In 
a jurisdiction iff which the property 
of a husband and wife is held by them 
in community, a legacy contained in 
a joint will executed by a husband 
and wife is payable out of the estate 
of the one first dying. Aniol v. Aniol, 
(Tex.Civ.App.) 62 S.W.(2d) 668. . (2) 
Community property in general see 
Husband and Wife §§ 1069-1404. 


64. In re Cole’s Will, 87 S.E. 962, 
171 N.C. 74. 


65. In re Cole’s Will, supra. 


66. Ariz—In re Anderson’s Will, 
141 RP. 7238,/16 Ariz. 185. 


Ga.—Bright v. Cox, 94 S.H. 572, 147 
Ga. 474. 


Tll.— American Trust & Safe De- 
posit Co. v. Eckhardt, 162 N.E. 843, 
331 Ill. 261; Frazier v. Patterson, 90 
N.E. 216, 243 Ill. 80, 27 L.R.A.N.S. 508, 
17 Ann.Cas. 1003; Peoria Humane So- 
ciety v. McMurtrie, 82 N.H. 319, 229 
DN biL.95 


Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385; Murphy v. 
Black, 41 Iowa 488. Compare Baker 
v. Syfritt, 125 N.W. 998, 147 Iowa 49 
(where it was said, obiter, that, where 
the property devised by a joint will is 
owned by the makers in severalty, and 
not jointly or in common, the will may 
be treated as the separate will of each 
maker, and successfully admitted to 
probate as such, but that if the prop- 
erty devised is owned by the makers 
jointly or in common, it is proper to 
await the death of the survivor, and 
then admit the will as the will of 
both). 


Miss.—Hill v. Godwin, 
120 Miss. 83. 


Mo.—Graham v. Graham, 249 S.W. 
37, 297 Mo. 290; Bower v. Daniel, 95 


81 So. 790, 


S.W. 347, 198 Mo. 289. 


N.Y.—Rastetter v. Hoenninger, 108 
N.E. 210, 214 N.Y. 66; Ex parte Day, 
1 Bradf.Surr. 476. 


N.C.—In re Cole’s Will, 87 S.E. 962, 
171 N.C. 74; In re Sutton Davis’ Will, 
26 S.E. 636, 120 N.C. 9, 38 L.R.A. 289, 
58 Am.S.R. 771 [overr Clayton v. Liv- 
erman, 19 N.C. 558]. 


Ohio.—Betts v. Harper, 39 Ohio St. 
639, 48 Am.R. 477 [disappr Walker 
v. Walker, 14 Ohio St. 157]. 


See Aniol v. Aniol, (Tex.Civ.App.) 
62 S.W.(2d) 668 (applying the rule). 


Compare Schumaker v. Schmidt, 44 
Ala. 454, 4 Am.R. 135 (where the court 
said that a joint will is entitled to, 
and requires, a separate probate on 
the death of each maker, as his will, 
except that, if it so provides, and the 
disposition of the property requires 
it, the probate should be delayed un- 
til the death of both or all of the tes- 
tators). 


67. Revocation of joint will see in- 
fra § 2719. 


68. Ill—American Trust & Safe 
Deposit Co. v. Eckhardt, 162 N.E. 8438, 
331 Ill. 261; Frazier v. Patterson, 90 
NOE: 216/05 2438 DM. 80, 2° oR: ASNES: 
508, 17 Ann.Cas. 1003; Peoria Humane 
Society v. McMurtrie, 82 N.E. 319, 229 
Till. 519. 

Towa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385. 


Miss.—Hill v. Godwin, 
120 Miss. 83. 


Mo.—Bower v. Daniel, 95 S.W. 347, 
198 Mo. 289. 


N.Y.—Rastetter v. Hoenninger, 108 
N.H. 210, 214 N.Y. 66. 


N.C.—In re Cole’s Will, 87 S.E. 962, 
171 N.C. 74; In re Sutton Davis’ Will, 
26 S.E. 636, 120 N.©. 9, 38 L.R.A. 289, 
58 Am.S.R. 771 [overr Clayton v. Liv- 
erman, 19 N.C. 558]. 


Ohio.—Betts v. Hamper, 39 Ohio St. 
639, 48 Am.R. 477 [disappr Waiker v. 
Walker, 14 Ohio St. 157]. 


81 So. 790, 


Va.— Williams v. Williams, 96 S.E. 
749, 750, 123 Va. 643 [cit Cyc}. 


69. Black v. Richards, 95 Ind. 184; 
Betts v. Harper, 39 Ohio St. 639, 48 
Am.R. 477. 

70. Wyche v. Clapp, 43 Tex. 543; 
Gorman v. Gause, (Tex.Commn.App.) 
56 S.W.(2d) 855 [aff (Civ.App.) 36 S. 
W.(2d) 279). 

71. In re Anderson’s Will, 141 P. 
723, 16 Ariz. 185. 


72. Burkhart v. Rogers, 273 P. 246, 
134 Okl. 219. 


73. Rogers v. Mosier, 245 P. 36, 121 
OIF 213: 
meee As “double will’ see infra § 
716. 


75. Ala.—Schumaker vy. Schmidt, 


44 Ala. 454, 4 Am.R. 135 


Conn.—State Bank vy. Bliss, 35 A. 
255, 67 Conn. 317; Lewis v. Scofield, 
26 Conn. 452, 68 Am.D. 404. 


Iowa.—Anderson vy. Anderson, 164 
N.W. 1042, 181 Iowa 578. 
Ky.—Wright v. Wright, 285 S.w. 


188, 215 Ky. 394. 


N.Y.—Rastetter v. Hoenninger, 108 
ve ate 214 N.Y. 66; In re Diez, 50 


Okl.—Rogers v. Mosier, 245 P. 36, 
PURO kdawgitise 


Reciprocal wills: 


| In general see infra § 2715. 


Will both joint and reciprocal see in- 
fra § 2717. 


76. Anderson y. Anderson, 164 N. 
W. 1042, 181 Iowa 578; Baker v. Sy- 
fritt, 125 N.W. 998, 147 Iowa 49. 


77. apse of legacies or devises in 
general see supra §§ 2254-2296. 


78. Anderson v. Anderson, 164 N. 
W. 1042, 181 Iowa 578. 


79. Schumaker v. Schmidt, 44 Aia. 
454, 4 Am.R. 185. : 


Joint will as will of two or more 
persons see supra § 2709. 


For later cases, developments and changes in the law see Annotatioms, same title and section number, 


§§ 2711-2717] 


and earried out after his death.8° 


[§ 2712] (3) Will Disposing of Property of One 
Maker Only. A testamentary instrument which is 
in form and terms the joint will of two or more per- 
sons, and is jointly executed by them, but which 
disposes only of property owned solely by one of 
them, is not the joint will of both or all the sign- 
ers,°! but is the separate and individual will of the 
one by whom is owned the property disposed of 
thereby, and is valid as such, at his death, as if it 
has not been signed by the other or others,*? whose 
aets in the premises are to be treated as mere sur- 
plusage, and disregarded.®? 


[§ 2713] (4) Holographic Will Signed by Two 
Persons.** While there obviously cannot be a joint 
holographic will, since the same will cannot be writ- 
ten by two persons,*® a will purporting to be the 
joint will of two persons, which is signed by both 
of them, and is the holograph of one, may be valid 
as his will, notwithstanding its invalidity as the 
will of the other,** in accordance with the general 
rules as to the effect on a holographic will of words, 
not in the handwriting of the testator, which amount 
merely to surplusage.** 


{§ 2714] 2. Mutual Wills. The term “mutual 
will” has frequently been used by the courts, es- 
pecially in the earlier cases, interchangeably with 
“reciprocal will,” and with the same meaning,** and, 
occasionally, as meaning a joint will.6® At the pres- 


80. Anderson v. Anderson, 164 N. 
W. 1042, 181 Iowa 578. 


81. Kunnen v. Zurline, 13 Ohio Dec. 
998, 2 Cinc.Super. 


696, 173 N.@. 85. 


246, 134 Oki. 219. 
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Okl.—Burkhart v. Rogers, 


[69 C.J.] 1297 


ent time, however, the term “mutual,” so far as it 
relates to wills,°° appears to be applied, and, prop- 
erly, confined, by the courts to wills which are ex- 
ecuted in pursuance of a compact or agreement be- 
tween two or more persons to dispose of their prop- 
erty, either to each other or to third persons, in 
a particular mode and manner,®' and it is so used 
in this treatise.°? 


[§ 2715] 3. Reciprocal Wills. “Reciprocal wills” 
are those in which each of two or more testators 
makes a testamentary disposition in favor of the 
other or others,®*® either by exeeuting separate wills 
or by all uniting in the same will,?* a will of the 
latter sort, or one both joint and reciprocal, being 
sometimes termed a “double” will.°® By some au- 
thorities the term “mutual” has been applied to re- 
ciproeal wills.°° 


[§ 2716] 4. Double Wills. The term “double 
will” has been used to designate that species of joint 
and reciprocal will®* in whieh each of two testa- 
tors, joining in a single testamentary instrument, 
leaves his property to the other if the latter sur- 
vives hina.®® Sueh a will is not, in and of itseif, a 
contract, or of contractual nature,®® and so is not 
within the rules governing the revoeability? and en- 
forcement? of mutual wills.* 


[§ 2717] 5. Wills Joint and Mutual, Joint and 
Reciprocal, or Joint, Mutual, and Reciprocal. <A will 
may be both joint and mutual,* joint and recipro- 


567, 1386 Pa. 628, 10 L.R.A. 98. 
218, es $4. In re Cawley’s Estate, supra. 


Joint wills see supra §§ 2709-2713. 
20 A. 


82. Ark.—cCole v. Shelton, 276 S.W. 
993, 169 Ark. 695, 48 A.L.R. 1008. 


Kan.—Moore v. Samuelson, 193 P. 
369, 107 Kan. 744; Allen vy. Allen, 28 
Kan. 18. 


Me.—In re Rogers, 11 Me. 3038. 
Neb.—In re Hansen’s Estate, 127 N. 
W. 879, 87 Neb. 567. 


Ohio.—Kunnen v. Zurline, 13 Ohio 
Dec. 998, 2 Cine.Super. 440. i 


83. Cole v. Shelton, 276 S.W. 993, 
169 Ark. 695, 43 A.L.R. 1008; Moore 
v. Samuelson, 193 P. 369, 107 Kan. 744; 
Allen vy. Allen, 28 Kan. 18; In re Rog- 
ers, 11 Me. 303. 


84. Holographic wills in general 
see supra §§ 396-407 in 68 C.J. 
85. See infra § 2718. 


86. In re Cole’s Will, 87 S.E. 962, 
LT ION. CA %4: 


87. See supra § 402. 


88. Ga.—Clements v. Jones, 144 S. 
E. 319, 166 Ga. 738. 


Ill.— Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 19 
Ann.Cas. 1003. 


Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385. 


Kan.—Carle v. Miles, 132 P. 146, 89 
Kan. 540, Ann.Cas.1915A 363. 


Ky.—Wright v. Wright, 285 S.W. 
188, O15 Ky. 394. 


Mo.—Bower v. Daniel, 95 S.W. 347, 
198 Mo. 289. 


N.C.—Ginn v. Edmundson, 91 S.E. 
[69 C. J.—82] 


Pa.—In re Cawley’s Estate, 
567, 136 Pa. 628, 10 L.R.A. 93. 


89. See In the Estate of Heys, 
[1914] P. 192, 196 (“Apparently a mu- 
tual will, in the strict sense of the 
word, is a will executed by two or more 
people, er what is more accurately 
called a joint will’). Compare Deseu- 
meur v. Rondel, 74 A. 703, 76 N.J.Eaq. 
394 (where it was said that a testa- 
mentary disposition contained in one 
writing and disposing of property held 
jointly. is properly referred to as a 
‘joint will,” whereas the same docu- 
ment, if it refers to, and deals with, 
property held separately, is more pre- 
cisely termed a “mutual will’). 


“Foint will” see supra § 2709. 


90. “Mutual” defined generally see 
Mutual 44 C.J. p 1590. 


91. See In the Estate of Heys, 
[1914] P. 192, 196 (where it was said: 
“The term ‘mutual wills’ has been 
used, and may conveniently be used, 
to deseribe documents of a testamen- 
tary character made as a result of 
some agreement or arrangement be- 
tween husband and wife, or other per- 
sons’’). And see cases infra §§ 2722-— 
2731: 


92. See passim infra §§ 2717-2731. 
Ky.-—Wright v. Wright, 285 S. 
w. “88, B15 Ky. 394. 


Mo.—Bower v. Daniel, 
198 Mo. 289. 


95 S.W. 347, 


N.C.—Ginn v. Edmundson, 91 S.E. 
696, 173 N.C. 85. 
Okl.—Burkhart v. Rogers, 273 P. 


246, 134 Okl. 219. 


Pa.—In re Cawley’s Estate, 20 A. 


95. See infra § 2716. 


_ Wills both joint and reciprocal sec 
infra § 27147. 


96. See supra § 2714. 

97. “Joint will” see supra § 2709. 

“Reciprocal will” see supra § 2715. 

Wills both joint and reciprocal see 
InETaSueele 


98. Hwans v. Smith, 28 Ga. 98; 
Wright v. Wright, 285 ’S.W. 188, 215 
Ky. 394; In re Cawley’s Estate, 20 
A. 567, 136 Pa. 628, 10 L.R.A. 93. 


Such will as individual will of tes- 
tator dying first see supra § 2711. 


$9. In re Cawley’s Hstate, 20 A. 
567791861 CP aay 62350910) wlemhteAs 985 

1. See infra §§ 2719-2721. 

2. See infra §§ 2726-2731. 


3. In re Cawley’s Estate, 20 A. 567, 
136 Pa. 628, 10 L.R.A. 93. 


“Mutual will” see supra § 2714. 


cnet Pe v. Cox, 94 S.E. 572, 
ur Ga. 474 


Tll.— Frazier v. Patterson, 90 N.E. 
216, 248 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003. 


Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385. 


Ky.—wWright v. Wright, 285 S.W. 
188, 215 Ky. 394. 
Okl.—Burkhart v, Rogers, 278 P. 


246, 134 Okl. 219. 


Tex.—Sherman v. Goodson’s Heirs, 
(Civ.App.) 219 S.W. 889. 
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eal,> or joint, mutual, and reciprocal.® 


[§ 2718] B. Power to Make, and Validity. The 
validity of joint wills, or wills exeeuted by two or 
more persons, was at one time denied by the courts,‘ 
for reasons which, it has been pointed out, related 
rather to questions ef probate than to the powers 
of the several testators.8 At the present time, how- 
ever, it is settled beyond question that there is no 
legal objection to uniting the wills of two or more 
persons in a single instrument, if the dispositions 
of the property of each maker are severable from 
those of the others, and the instrument is capable of 
being given effect, at the death of each maker, as his 
will,’ although, of course, there cannot be a joint 
holographic will, for two persons obviously cannot 
write a single will ;2° but there is no such thing 
known to the law as a will, whether or not ealled a 
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joint will, by which two or more persons attempt 
to treat the property of both or all as a common 
fund, and to make dispositions thereof which can 
take effect only on the death of. the survivor of such 
persons, and such a will is not valid, either as the 
joint will of both or all the signers, or as the sep- 
arate will of any or each.1! Moreover, the fact 


that wills are mutual does not affect their valid- 


ity,'* and there is nothing contrary to law or pub- 
lic policy either in an agreement between two or 
more persons to execute such wills, disposing of their 
property in a particular manner,** nor in wills exe- 
cuted in pursuance of such an agreement.t* Like- 
wise, there is nothing invalid, or “contrary to publie 
policy, in reciprocal wills,?® at least where the mak- 
ers are husband and wife, or otherwise occupy re- 
lations which imply legal or moral obligations of 
mutual support,’* although it has been suggested 


[§§ 2717-2718 


5. Ga.—Bright v. Cox, 94 S.E. 572, 
147 Ga. 474. 


Ill— American Trust & Safe De- 
posit Co. v. Eckhardt, 162 N.E. 843, 
331 Ill. 261; Frazier v. Patterson, 90 
N.E. 216, 243 Ill. 80, 27 L.R.A.N.S. 508, 
17 Ann.Cas. 1008. 


Ky.—Wright v. 
188, 215 Ky. 394. 


Okl.—Burkhart v. Rogers, 
246, 134 Okl. 219. 


Pa.—In re Cawley’s Estate, 20 A. 
567, 136 Pa. 628, 10 L.R.A. 93. 


Double wills see supra § 2716. 


Joint and reciprocal will as individ- 
ual will of testator dying first see su- 
pra § 2711. 


6 Warwick v. Zimmerman, 270 P. 
612, 126 Kan. 619; Lewis v. Lewis, 178 
P. 421, 104 Kan. 269. 


7. Clayton v. Liverman, 
558; Darlington vy. Pulteney, 1 Cowp. 
260, 98 Reprint 1075. See Ginn v. 
Edmundson, 91 S.E. 696, 173 N.C. 85; 
Williams v. Williams, 96 S.E. 749, 750, 
123 Va. 643 [cit Cyc] (both recogniz- 
ing rule); Burkhart v. Rogers, 273 P. 
246, 134 Okl. 219; Im re Cawley’s Es- 
tate, 20 A. 567, 136 Pa. 628, 10 L.R.A. 
93 (both dictum). 


“There cannot be a joint will.” 
Darlington vy. Pulteney, 1 Cowp. 260, 
268, 98 Reprint 1075, 1079 (per Mans- 
field, J.). 


“Joint will” see supra § 2709. 


8. In re Cawley’s Estate, 20 A. 567, 
136 Pa. 628,10 L.R.A. 98. And see cas- 
es supra note 7. 


9. Ala.—Schumaker v. Schmidt, 44 
Ala. 454, 4 Am.R. 135. 


Conn.—Lewis v. Scofield, 26 Conn. 
452, 68 Am.D. 404. 


Ga.—Couch v. Woed, 119 S.E. 691, 
156 Ga. 626; Evans v. Smith, 28 Ga. 
98, 73 Am.D. 761. 


Ill.— Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003; Peoria Humane Socie- 
Ske McMurtrie, 82 N.H. 319, 229 Ill. 
519; 


Wright, 285 S.W. 


273 P. 


LONE. 


Ind.—Black v. Richards, 95 Ind, 184. 


Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385; Baker v. 
Syfritt, 125 N.W. 998, 147 Iowa 49. 


Kan.—Lewis v. Lewis, 178 P. 421, 
104 Kan. 269. 


Ky.—Hill v. 
437, 92 Ky. 76. 


N.Y.—In re Diez, 50 N.Y. 88; 


Harding, 17 S.W. 199, 


In re 


Reus Will, 31 N.Y.S. 680, 10 Misc. 
300. 


N.C.—Ginn v. Edmundson, 91 S.E. 
696; L773, NEC. 385 Wquot. Cyels pin me 
Cole’s Will, 87 S.E. 962, 171 N.C. 74; 
In re Davis’ Will, 26 S.E. 636, 120 N. 
C095 38 .ReAS 28958, VAIS Mie 
rs Clayton v. Liverman, 19 N.C. 
558]. 


Ohio.—Betts v. Harper, 39 Ohio St. 
639, 48 Am.R. 477 [disappr Walker v. 
Walker, 14 Ohio St. 157]; Ballard v. 
Ballard, 5 Ohio App. 469; Ballard v. 
Ballard, 26 Ohio Cir.Ct.N.S. 490. 


Okl.—Burkhart v. Rogers, 273 P. 
246, 134 Okl. 219. 


Tex.—Harris v. Harris’ Estate, (Civ. 
App.) 276 S.W. 964, 966 [cit Cyc]; 
yattapee v. Porter, (Civ.App.) 166 S. 

“Sax 


Va.—Williams v. Williams, 96 S.E. 
749, 750, 123 Va. 643 [cit Cyc]. 


W.Va.—Underwood v. Myer, 
E. 896, 107 W.Va. 57 [cit Cyc]. 


{a] Under the civil law (1) the in- 
clusion of two wills in the same in- 
strument does not deprive them of 
their essential characteristie of revo- 
cability or alterability, or affect their 
validity, at least where the makers 
are husband and wife. Cabigting v. 
Samia, 35 Philippine 284. (2) In Lou- 
isiana, however, in view of Civ. Code 
art 1572, providing that ‘‘A testament 
cannot be made by the same act by 
two or more persons, either for the 
benefit of a third person, or under the 
title of a reciprocal or mutual dispo- 
sition,’ a joint will, comprising the 
wills of two persons in the same au- 
thentic act, is invalid and void. Ervin 
Vv. Shelby’s Heirs, 83 So. 835, 146 La. 
573; Oreline v. Haggerty’s Heirs, 12 
La.Ann. 880. (3) The statute does not 
apply to the wills of two persons, al- 
though prepared by the same Officer, 
and consecrated before the same wit- 
nesses, where they are separately pre- 
sented and consecrated, since in such 
case they are two separate and dis- 
tinct acts, and not one and the same 
act, and are accordingly valid. Wood 
v. Roane, 35 La.Ann. 865. 


Joint will as separate will of each 
maker see infra § 2710. 


10. In re Cole’s Will, 
171 N.C. 74. 


Holographic wills: 
Tp eeer ios see supra §§ 396-407 in 68 


146 S. 


87 S.E. 962, 


Holograph signed by two persons as 
yee will of writer, see supra § 


11. Hershy v. Clark, 35 Ark. 17, 37 
Am.R. 1; Lewis v. Scofield, 26 Conn. 
452, 68 Am.D. 404; Walker v. Walker, 
14 Ohio St. 157, "82 Am.D. 474; Ep 
person v. White, 299 S.W. 812, 813, 156 
Tenn. 155, 57 A.L.R. 601 [quot Cyel 
See Hill v. Godwin, 81 So. 790, 120 
Miss. 83 (where it was said that there 
cannot be a joint will, in the sense of 
a will executed jointly by two or more 
persons which is the joint will of all, 
and not the separate and distinct will 
of each); In re Raupp’s Will, 31 N.Y. 


S. 680, 10 Mise. 300 (recognizing rule). - 


12. Baker vy. Syfritt, 125 N.W. 998, 
Ta Iowa 49. And see cases infra note 


“Mutual wills” see supra § 2714. 


13. Mich.—Lugauer v. Husted, 199 
N.W. 682, 228 Mich. 76. 


Mo.—Green v. Whaley, 
355, 271-Mo. 636. 

N.J.—Deseumeur v. 
703, 76 N.J.Eq. 394. 


N.Y.—Edson vy. Parsons, 50 N.E. 265, 
155 N.Y.-555. 


Ohio.—Minor v. Minor, 2 Ohio N.P. 
N.S. 439. 


Agreements to execute mutual wills 
in general see infra §§ 2722-27381. 


14. Ga.—cClements v. Jones, 144 S. 
HE, 319, 166 Ga. 738. 


Iowa.—Baker v. Syfritt, 125 N.W. 
998, 147 Iowa 49. 


Kan.—Lewis v. Lewis, 178 P. 421, 
104 Kan. 269; Carle v. Miles, 132 P. 
146, 89 Kan. 540, Ann.Cas.1915A 363. 


mee ee parte Day, 1 Bradf.Surr. 


Tex.—Larrabee_ v. 
App.) 166 S.W. 395. 


W.Va.—Underwood v. Myer, 146 S. 
BE. 896, 107 W.Va. 57 [cit Cyc]. 


TS Sew 


Rondel, 74 A. 


Porter, (Civ. 


15. Ga.—HEvans v. Smith, 28 Ga. 98, 
73 Am.D, 751. 
* Kan.—Lewis v. Lewis, 178 P. 421, 
104 Kan. 269. 

Mich.—Lugauer v. Husted, 199 N. 
W. 682, 228 Mich. 76. 

N.Y.—In re Diez, 50 N.Y. 88. 

Okl.— Burkhart v. Rogers, 273 P. 


246, 134 Okl. 219. 
And see case infra note 16. 
“Reciprocal wills” see supra § 2715. 


16. Anderson vy. Anderson, 164 N. 
W. 1042, 181 Iowa 578. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


§§ 2718-2719] 


that as between strangers, and in the absence of 
any such obligation, legal or moral, such an arrange- 
ment might be held to partake too largely of a mere 
wager or gambling transaction to command judi- 
cial approval.’7 It follows that there is no objec- 
tion in law or public policy to wills combining some 
or all of these characteristics, such as joint and mu- 
tual wills,+® joint and reciprocal wills,!® mutual and 
reciprocal wills,?° or wills joint, mutual, and reeip- 
rocal.*+_ It has been observed, however, that joint, 
mutual, reciprocal, or double wills, while receiving 
judicial sanction, are nevertheless “no favorite chil- 
dren of the law.”?? 


[§ 2719] C. Revocation—1. In General. Joint?? 
and reciprocal?* wills, not founded on or embody- 
ing any contract, may, like ordinary wills,?® be re- 
voked at pleasure; and so, even after the death of 
one of the makers, and after the acceptanee of ben- 
efits under his will, the survivor may revoke his will, 
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or the joint will so far as it pertains to his prop- 
erty,”® but not, of course, so far as it pertains to, 
and affects the property of, decedent.2* Moreover, 
while it is sometimes said that a will executed in 
pursuance of an agreement for mutual wills is ir- 
revocable,*® especially after the death of one of the: 
parties to the agreement,?°® the true rule is that a 
mutual will, like every other will,*° is, as a testa- 
mentary instrument, in its essence and by its very 
nature, ambulatory and revocable throughout the 
lifetime of the testator,?? and that it cannot be made 
irrevocable, even by the most express covenant or. 
terms,°? although, as a compact, it may be irrevoea- 
ble,*° or enforceable notwithstanding its revocation 
as a will.8+ So, no estate vests under the will of the 
surviving party to an agreement for mutual wills, 
on the ground of. its irrevoeability after the death 
of the first maker;*> all that vests, if anything, on 
the death of the first of the testators is a right of ac- 
tion to enforce the contract against the survivor.*® 


17. Anderson v. Anderson, supra. 


18. Underwood v. Myer, 146 S.E. 
896, 107 W.Va. 57 [cit Cyc]. 


19. Evans v. Smith, 28 Ga. 98, 73 
Am.D. 751; In re Diez, 50 N.Y. 88. 


20. Carle v. Miles,,132 P. 146, 89 
Kan. 540, Ann.Cas.1915A 363; Lugauer 
v. Husted, 199 N.W. 682, 228 Mich. 76. 


21. Lewis v. Lewis, 178 P. 421, 104 
Kan. 269. 


22. Dewees’s Hstate, 12 Pa.Dist.& 
Co. 93, 94. 


23. Ala.—Schumaker v. 
44 Ala. 454, 4 Am.R. 135. 


Cal.—Rolls v. Allen, 269 P. 450, 204 
Cal. 604. 


Tll.— Peoria Humane Society v. Mc- 
Murtrie, 82 N.E. 319, 229 Ill. 519. 


. N.C.—Ginn v. Edmundson, 91 S.E. 
696) 173 N. ©s85 Leit*eyc]: 


Pa.—IiIn re Rhodes’ Estate, 121 A. 
827, 277 Pa. 450; In re Cawley’s Es- 
tate, 20 A. 567, 136 Pa. 628, 10 L.R.A. 
93; In re Hoffert’s Estate, 65 Pa.Su- 
per. 515; Mehl’s Estate, 9 Pa.Dist.& 
Co. 732. 


Philippine.—Cabigting v. Samia, 35 
Philippine 284. 


Tex.—Aniol v. Aniol, (Civ.App.) 62 
S.W.(2d) 668. : 


[a] UWnder the civil law the inclu- 
sion of two wills in the same instru- 
ment does not deprive them of their 
essential characteristic of revocabil- 
ity or alterability. Cabigting v. Sa- 
mia, 35 Philippine 284. 


Joint wills in general see supra §§ 
2709-2713. 


24. Ala.—Schumaker v. Schmidt, 
44 Ala. 454, 4 Am.R. 135. 


Tll.— Peoria Humane Society v. Mc- 
Murtrie, 82 N.E. 319, 229 Ill. 519. 


N.C.—Ginn v. Edmundson, 91 S.E. 
696, 173 N.C. 85 [cit Cyc]. 


Pa.—In re Cawley’s Estate, 20 A. 
567, 136 Pa. 628, 10 L.R.A. 93; Mehl’s 
Estate, 9 Pa.Dist.&Co. 732. 


Eng.—Gray v. Perpetual 
Co., Ltd., [1928] A.C. 391. 


{a] Joint and reciprocal will.—(1) 
Where a will, executed by two per- 
sons, is wholly reciprocal, that is, 
where it provides in effect that the 
survivor of the makers shall take all 
of the property of the other at the 
latter’s death, and no further dispo- 
sition is made, so that the instrument 
is in law to be regarded as the Sepa- 


Schmidt, 


Trustee 


rate and individual will of the tesfa- 
tor dying first, it is revocable by ei- 
ther party while both are still alive. 
Schumaker y. Schmidt, 44 Ala. 454, 4 
Am.R. 135. (2) Joint will giving 
property of first decedent to survivor 
as separate will of one first dying see 
supra § 2711. 


Reciprocal wills in general see su- 
pra § 2715. 


25. Revocability of wills in gener- 
al see supra § 223 in.68 C.J. 


26. Cal.—Rolls v. Allen, 
450, 204 Cal. 604. 


N.C.—Ginn vy. Edmundson, 91 S.E. 
C96 MLS AINE. 85. 


Pa.—In re Cawley’s Estate, 20 A. 
567, 136,Pa. 628,10 L.R.A. 93; In re 
Hoffert’s Estate, 65 Pa.Suver.. 515; 
Mehl’s Estate, 9 Pa.Dist.&Co. 732. 


Tex.—Aniol v. Aniol, (Civ.App.) 62 
S.W.(2d) 668. 

Eng.—Gray v. Perpetual Trustee 
Cov utd..- [LIZ81) ACr 399 


27. Robertson vy. Robertson, 47 So. 
675, 94 Miss. 645, 136 Am.8.R. 589. 


28. Brown v. Webster, 134 N.W. 
185, 90 Neb. 591, 37 L.R.A.N.S. 1196; 
Levenson v. Levenson, 242 N.Y.S. 165, 
229 App.Div. 402. 

Mutual wills: 

In general see supra § 2714. 


Agreements for mutual wills see infra 
§8 2722-2781. 


269°. 


29. Phillip v. Phillip, 160 N.Y.S. 
624, 96 Misc. 471. 
30. Ambulatory and revocable 


character of wills in general see su- 
pra § 223 in 68 C.J. 


31. Ga.—cClements v. Jones, 144 S. 
E. 319, 166 Ga. 738. 


Tll.— Peoria Humane Society v. Mc- 
Murtrié, 82 N:E.. 319, 229 Tu. 5179. 


Mich.—Keasey v. Engles, 242 N.W. 


878, 259 Mich. 178. 


N.Y.—Edson v. Parsons, 32 N.Y.S. 
1036, 1 N.Y.Ann.Cas. 409; Matter of 
Keep, 2 N.Y.S. 750, 1 Conn.Surr. 104, 
Bx parte Day, 1 Bradf.Surr. 476. 


Ohio.—Minor v. Minor, 2 Ohio N.P. 
N.S. 439. 


Or.—In re Burke’s BHstate, 134 P. 
11, 66 Or. 252. 
Pa.—Dewees’s Estate, 12 Pa.Dist.& 


Co. 93. 


Tex.—Gorman vy. Gause, (Civ.App.) 
36 S.W.(2d) 279 [aff (Commn,.App.) 


56 S.W.(2d) 855]. 


Va.—Wiltiams vy. Williams, 96 S.E. 
749, 123 Va. 643. 


Wis.—Doyle v. Fischer, 198 N.W. 
168,765, 183 Wis: 599, 32 Alike Cou. 


Eng.—In the Estate of Heys, [1914] 
P. 192: 


“Tt should be borne in mind that it 
is the contract, and not the will, that 
is irrevocable.” Doyle vy. Fischer, 
supra. 


“The rather common expression 
that a joint and mutual will is irrev- 
ocable by the survivor, after the death 
of one party to it, is not technically 
and legally correct. It is the contract 
to make the will, not the will itself, 
which is irrevocable. The contract is 
irrevocable because a court of equity, 
under its fraud and trust jurisdiction, 
will decree its specific performance. 
Such decree ineidentally, although by 
indirection, enforces the will and so 
the latter often is called irrevocable. 
The distinction is important because 
the estate is conveyed by the will it- 
self, not by the contract to make a 
will, and consequentiy no claim of 
vesting under the will can be laid up- 
on the ground of its irrevocability.” 
Keasey v. Engles, 242 N.W. 878, 879, 
259 Mich. 178. 


[a]. In California, in view of Civ. 
Code § 1279, providing that a conjoint 
or mutual will is vaiid, but may be 
revoked by any of the testators in 
like manner as any other will, anyone 
executing a mutual will must be 
deemed to do so with notice that the 
will is subject to revocation. Rolls 
v. Allen, 269 P. 450, 204 Cal. 604; In 
pe eels: Estate, 226 P. 608, 198 Cal. 


2. Williams vy. Williams, 96 S.E. 
749, 123 Va. 643. 


33. Rescission and breach of agree- 
ment for mutual wills in general see 
infra §§ 2724, 2725. 


34. Enforcement of agreements 
pee mutual wills see infra §§ 2726-— 
2731. . 


35. Keasey v. Engles, 242 N.W. 
878, 259 Mich. 178. Compare Ros- 
setti v. Benavides, (Tex.Civ.App.) 195 
S.W. 208 (holding that a joint and 
mutual will giving the survivor a life 
estate, with remainder in fee to des- 
ignated persons, when adopted and 
ratified by the survivor after the 
death of the other testator, vests the 
property in the remaindermen), 


36. Keasey v. Engles, 242 N.W. 
878, 259 Mich, 178. 
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[§ 2720] 2. By Subsequent Will. A mutual will, 
like any other,®* is revoked by the exeeution of a 
subsequent will inconsistent therewith.’* So, where 
a party to a eontraet or agreement for mutual wills 
makes a later will, even without notice to, or the 
knowledge of, the other party, or after the latter’s 
death, the mutual will eannot be admitted to pro- 
bate, since it is not the testator’s last will,®® and the 
later will may be admitted, without regard to the 
faet that it does not comply with the agreement,*® 
but it is subject to the rights of interested persons 
to compel a distribution of the estate under the 
eontract on whieh the mutuai will was founded,*! 
their remedy being, however, in equity, and not in 
the probate court,#? whieh has no choice but to dis- 
tribute the estate under the last will.*® 


[§ 2721] 3. By Operation of Law.** According 
to some authorities, a statute providing that a will 
shall be deemed to be revoked by the subsequent mar- 
riage of the testator*® is appleable to mutual wills,*® 
and on the marriage of one of the parties to an 
agreement for mutual wills, revoking his will, the 
will of the other party is likewise revoked, although 
he has already died;** but it has also been held, to 
the contrary, that a mutual will is not revoked by 
the testator’s marriage, since his spouse’s rights 
attach only to the property beneficially owned by 
him, and not to property the legal title to which is 
in him, but which in equity belongs to another.‘% 
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[$§ 2720-2722 


Where a husband and wife have executed mutual 
and reciprocal wills, such wills are not revoked by 
implication by the subsequent execution of a deed 
by the husband conveying to her one half his prop- 
erty, and a release by her of her interest in the oth- 
er half, where no mention is made in such deeds of 
the wills;*® but sueh wills are revoked where, after 
their execution, the parties are divorced, and the hus- 
band conveys to the wife a large share of the prop- 
erty, and they enter into an agreement settling and 
determining their property rights.°° 


[§ 2722] D. Agreements To Make Mutual Wills 
—l. In General. An agreement to make mutual 
wills must, in order to be valid and enforeeable,** 
be fair and just,°? be definite and certain, both in 
its terms’® and as to the subject matter,°* and be 
based on a sufficient consideration.®® Moreover, the 
agreement, in order to make the wills mutual, and 
to be enforceable, must be more than a mere agree- 
ment to make wills, or to make the wills which in 
fact are made: it must involve the assumption of 
an obligation to dispose of the property as there- 
in provided, or not to revoke such wills.°* The mere 
execution of wills, or a joint will, by two or more 
persons at the same time does not amount to an 
agreement for mutual wills, or ereate a legal obli- 
gation not to revoke them, notwithstanding each 
maker has knowledge of the provisions of the oth- 
ers’ wills, and all the wills contain similar or recip- 


37. Revocation of will by subse- 
quent will in general see supra §§ 491- 
499, 


38. Matter of Keep, 2 N.Y.S. 750, 
1 Conn.Surr. 104; In re Burke’s Ts- 
tate, 134 P. 11,.66 Or. 252. “But see 
Breathitt v. Whittaker’s Ex’rs, 8 B. 
Mon. (Ky.) 530 (holding that, where 
a husband and wife possessed a power 
of appointment jointly, and not joint- 
ly and severally, and they joined in 
a will exercising the power, the wife 
could not subsequently, by a later 
will, or her other separate act, re- 
voke the exercise of the power). 


39. Inre Hawes’ Estate, 196 N.Y.S. 
25b,eLL9” Misc! 9359!) ofate 207 INeYeSt 
850]. 


Last will only as entitled to pro- 
bate see supra § 608 in 68 C.J. 


40. In re Rolls’ Estate, 226 P. 608, 
193 Cal. 594; In re Hawes’ Estate, 196 
N.Y.S. 255, 119 Misc. 359 [aff 207 N. 
Y.S. 850]; Matter of Keep, 2 N.Y.S. 
750, 1 Conn.Surr. 104; In re Burke’s 
Hstate, 134.P. 11, 66 Or. 262; In the 


Bstate of Heys, [1914] P. 192. Com- 
pare Allen v. Bromberg, 41 So. 771, 


147 Ala. 317, 12 Prob.Rep.Ann. 145 
(holding that the later will must be 
admitted to probate before a_ suit 
to enforce the agreement for mutual 
wills may be maintained). 


41. Inre Hawes’ Hstate, 196 N.Y.S. 
255, 119 Misc. 359 [aff 207 N.Y.S. 850]. 


Enforcement of agreement for mu- 
tual wills in general see infra §§ 2726— 
2731. 

42. In re Rolls’ Estate, 226 P. 608, 
193 Cal. 594; Matter of Keep, 2 N.Y. 
S. 750, 1 Conn.Surr. 104, 


[a] No right to set aside probate 
of later will—Where a party to an 
agreement for mutual wills executes 
a later and different will in violation 
of such agreement, any rights of in- 
terested persons are by way of en- 
forcement of the equitable lien or 
trust arising out of the compact, and 


their rights are not such as will en- 
able such persons to maintain a pro- 
ceeding to set aside the probate of the 
later will, which revokes the mutual 
will, and have the latter probated in- 
stead. Matter of Keep, 2 N.Y.S. 750, 
1 Conn.Surr. 104. 


43. In re Rolls’ Estate, 226 P. 608. 
193 Cal. 594. 
44. Revocation of wills by opera. 


tion of law in general sce supra §§ 
530-558 in 68 C.J. 

45. Marriage as revoking will 
theretofore made see supra §§ 5384-539 
Ins 68) Gro. 

46. Inre Anderson’s Estate, 158 P. 
457, 18 Ariz. 266; Near v. Shaw, 137 
N.Y.S. 77, 76 Mise. 3803. 

47. In re Anderson’s 
Pe-457, U8 Anize 266, 


Estate, 158 


48. Lewis v. Lewis, 178 P. 421, 104 
Kan. 269. 
49. Lansing v. Haynes, 54 N.W. 


699, 95 Mich. 16, 85 Am.S.R. 545. 
50. Lansing v. Haynes, supra. 


51. Enforcement of agreements for 
mutual wills see infra §§ 2726-2731. 
52. Tooker v. Vreeland, 112 A. 665, 
92 N.J.Bq. 340 [aff 115 A. 255, 93 NJ. 
Eq. 224]; Canada v. Ihmsen, 240 P. 
927, 83 Wyo. 439, 48 A.L.R. 1010. 


53. Ga.—Clements v. Jones, 144 S. 
E. 319, 166 Ga. 738. 


Mo.—Wanger v. Marr, 165 S.W. 
1032, 257 Mo. 497; Wanger v. Marr, 
165 S.W. 1027, 1031, 257 Mo. 482 [cit 
Cyc]. 


N.J.—Howells v. Martin, 187 A. 565, 
101 N.J.Eq. 275 [rey 184 A. 178, 99 N. 
J.Eq. 657]; Tooker v. Vreeland, 112 
A. 665, 92 N.J.Bq. 340 [aff 115 A. 255, 
93 N.J.Eq. 224]. 

N.Y.—Kelloge v. White, 169 N.Y.S. 


989, 103 Mise. 167 [mod on other 
grounds 172 N.Y.S. 548, 186 App.Div. 


bE a Oh 


Or.—Schramm y. Burkhart, 2 P. (2a) 
14, 137 Or. 208. 


54. Howells v. Martin, 137 A. 565, 
101 N.J.Eq. 275 [rev 134 A. 1738, 99 
N.J.Eq. 657]. 


55. Ill._—Rice v. Winchell, 
BH. 672, 226 Ll. 36. 
Mo.—Wanger v. Marr, 165 S.W. 
32, 257 Mo. 497; Wanger v. Marr, 
5 S.W. 1027, 1081, 257 Mo. 482 [cit 
Cyc]. 

N.J.—Tooker v. Vreeland, 112 A. 
665, 92 N.J.Hq. 340 [aff 115 A. 255, 93 
N.J.Bq. 224). 


N.Y.—Blaine v. Richardson, 193 N. 
pai Oke. 

Or.—Schramm vy. 
(2d) 14, 187 Or. 208. 


Wyo.—Canada v. Ihmsen, 240 P. 
927, 88 Wyo. 439, 48 A.L.R. 1010. 


fa] Contract not supported by ad- 
equate consideration will not be en- 
forced. Rice v. Winchell, 120 N.E. 
572, 285 Ill, 36. 


Consideration for agreement to 
make mutual wills see infra § 2723. 


56. Howells v. Martin, 137 A. 565, 
566, 101 N.J.Wq. 275 [rev 134 A. 173, 
99 N.J.@q. 657]; Hggers v. Anderson, 
49 A. 678, 580, 638 N.J.Eq. 264, 55 LR. 
A. 570; Cooke v. Burlingham, 173 N. 
Y.S. 614, 105 Mise. 675 [aff sub nom. 
Cooke v. Coverly, 178 N.Y.S. 885, 189 
App.Div. 911, and Cooke v. Burling- 
eae 178 N.Y.S. 885, 189 App.Div. 


“If the whole scope of any arrange- 
ment is fulfilled by the mere making 
of a will, then nothing legally bind- 
ing upon him who signs the instru- 
ment is contemplated, the obligatory 
force of a contract is not intended, 
and he remains at liberty to ehange 
his mind.” Howells v. Martin, supra; 
Eggers v. Anderson, supra. 


120 N. 


Burkhart, 2 P. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


ae 


§§ 2722-2724] 


rocal provisions, where that is all there is to the 
transaction, and there is no agreement, founded on 
a sufficient consideration, to maintain such wills, 
or not to revoke them.®°* An agreement to execute 
reciprocal wills is not changed into a present trans- 
fer or gift of property by the inclusion of a provi- 
sion that henceforth the interest of each of them in 
the property shall be as therein agreed.®® 


Parol agreement to make mutual wills, it has been 
said, will be regarded with suspicion, and subject- 
ed to close serutiny.®® 


Wills as constituting contract. The wills of two 
or more persons, executed pursuant to an oral agree- 
ment or understanding, may themselves, considered 
and construed together, constitute the contract.®° 
Where, however, wills show on their faces that they 
were made in pursuance of a void contract, they can- 
not themselves be given the effect of a contract to 
make mutual wills.®? 


Agreement between husband and wife. An agree- 
ment for mutual wills is not invalid because the 
parties are husband and wife.*? 


[§ 2723] 2. Consideration. It is not necessary, 
in order to constitute sufficient consideration for an 
agreement to make mutual wills,°* that any benefit 
shall result therefrom to any of the testators, or 
the survivor of them.** So it is ordinarily held that 
not only reciprocal devises or bequests by the par- 
ties to each other,®® or forbearance by one of the 
parties to assert a claim against the other, in return 
for the latter’s agreement to make reciprocal wills,®® 
but also a promise by one party to make a certain 
disposition of his property, even for the benefit of 


57. Clements v. Jones, 144 S.E. 
319, 166 Ga. 738; Blaine v. Richard- 
son, 193 N.Y.S. 612. 


58. Buehrle v. Buehrle, 126 N.E. 
539, 291 Ill. 589. 


271 Mo. 636. 


N.S. 439. 
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Mo.—Green vy. Whaley, 197 S.W. 355, 
Ohio.—Minor v. Minor, 2 Ohio N.P. 


Or.—Taylor vy. Wait, 14 P.(2d) 283, 
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a third person, in return for a like promise by an- 
other to make a certain disposition of his proper- 
ty,°7 is a valid consideration, and the general rule 
has been laid down that the making by two or more 
persons of wills disposing of their respective es- 
tates in a different way than they might otherwise 
dispose of them, but for the wills of the others, eon- 
stitutes sufficient consideration to each for the agree- 
ment and provides a contractual basis for the 
wills.°& Where, however, the arrangement is such 
that one of the parties receives substantial benefits 
therefrom, and the other parts with substantial 
rights, the disproportion and inequality may be so 
great as to render the agreement without considera- 
tion as to the latter.°® The consideration for mutu- 
al wills fails where one of them is invalid or in- 
effectually executed.7° 


[§ 2724] 3. Rescission or Breach of Agreement’! 
—a. While All Parties Are Alive. An agreement 
to make mutual wills, or the exeeution of wills in 
pursuance of such an agreement, does not bind the 
testators to keep the property, covered thereby, for 
the intended beneficiaries under such wills, or pre- 
vent them from making such other disposition of 
it, either inter vivos or by will, as they may desire 
and mutually agree, while both or all still live.7? 
Moreover, while both or all of the parties to such 
an agreement are yet alive, any party may recede 
therefrom, and revoke his will or make a different 
disposition of his property, on giving proper notice 
to the other party or parties of his act in so doing, 
or where such other or others have actual knowl- 
edge thereof;** but a revocation or alteration of his 
will by one of the parties to such an agreement in 


sideration for his making the will 
fails in such case. Martin v. Helms, 
149 N.E. 770, 319 Ill. 281. 


71. Revocation of mutual wills see 
supra §§ 2719-2721. 


59. Howells v. Martin, 137 A. 565, |140 Or. 680. 72. Sage v. Sage, 203 N.W. 90, 230 
eta ha | Var williams vu Williams, 96.9.8. | Mich. 217, 

poets : peeve 749, 123 Va. 643. [a] Conveyance of property to 

60. Pe eine vy. Johanson, Q , Mee Deccurmeuuys Rondel 147k 0s others.— Where a husband and wife, 
69 Colo, 400. 16 N.J.Eq. 394 (recognizing rule). owning property together, have made 

GlenGorman v. . Gause, (Tex. ee 5 mutual wills leaving their property 


Commn.App.) 56 S.W.(2d) 855 [aff 
(Civ.App.) 36 S.W.(2d) 279]. 


62. Larrabee v. Porter, (Tex.Civ. 
App.) 166 S.W. 395. 


Contracts and agreements between 
shusband and wife in general see Hus- 
band and Wife §§ 248-260. 


63. Necessity that agreement be 
based on sufficient consideration see 
supra § 2722. 


64. Williams v. Williams, 96 S.E. 
749, 123 Va. 643. 


65. Dewecs’s Estate, 12 Pa.Dist.& 
Co. 93; Larrabee v. Porter, (Tex.Civ. 
App.) 166 S.W. 395. But see Canada 
v. Ihmsen, 240 P. 927, 33 Wyo. 439, 
43 A.L.R. 1010 (holding that mere re- 
ciprecal promises between two per- 
sons to make wills, leaving the prop- 
erty of each testator to the other, and 
the actual execution of such wills, do 
not involve sufficient consideration). 


66. Lally v. Cronen, 159 N.E. 723, 
247 N.Y. 58 [rearg den 161 N.E. 188, 
Q47 N.Y. 575]. 


67. Colo.—Brown v. Johanson, 194 
P. 948, 69 Colo. 400. 


Mich.—Smith v. Thompson, 230 N. 
W. 156, 250 Mich. 302, 73 A.L.R. 1389. 


68. Campbell v. Dunkelberger, 153 
N.W. 56, 172 Iowa 385. 


69. Rice v. Winchell, 120 N.E. 572, 
285 Ill. 36. 


[a] Tlustration.—There is no ad- 
equate consideration to support an 
agreement, between a husband and 
wife, to make wills containing provi- 
sions under which the wife, if She sur- 
vived the husband, would take only a 
life interest in his property, whereas 
if he left no will she would be enti- 
tled, under the statute, to all of his 
personalty, half his realty, and dow- 
er in the other half, and under which 
her property, if she died first, would 
go to her husband for life and then to 
his heirs, and not her heirs, for un- 
der such wills the husband would re- 
ceive practically all the benefits of 
the arrangement, and the wife none 
of them. Rice v. Winchell, 120 N.E. 
572, 285 Ill. 36. 


70. Martin v. Helms, 149 N.E. 770, 
319 Til. 281. 


[a] Want of proper attestation.— 
Where a purported joint and mutual 
will is invalid as to one of the testa- 
tors, for want of proper attestation 
of his signature, it is invalid also as 
to the other testator, since the con- 


to designated persons, a subsequent 
conveyance of such property by them 
to others is not fraudulent as to the 
beneficiaries named in the mutual 
wills, and such beneficiaries have no 
right to complain of such conveyance. 
are v. Sage, 203 N.W. 90, 230 Mich. 


73. Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003; Anderson v. Ander- 
son, 164 N.W. 1042, 181 Iowa 578; 
Campbell v. Dunkelberger, 153 N.W. 
56, 172 Iowa 385; Edson y. Parsons, 
50 N.E. 265, 155 N.Y. 555; Kingsbury 
v. Kingsbury, 198 N.Y.S. 512, 120 Misc. 
862; Sherman vy. Goodson’s Heirs, 
(Tex.Civ.App.) 219 S.W. 839. See Her- 
mann v. Ludwig, 174 N.Y.S. 469, 186 
App.Div. 287 (recognizing rule). But 
see Lally v. Cronen, 159 N.E. 723, 247 
N.Y. 58 [rearg den 161 N.E. 188, 247 
N.Y. 575] (holding that a will execut- 
ed under an agreement to make ir- 
revocable wills is not revocable mere- 
ly on notice, and without the consent 
of the other parties to the agreement, 
unless the parties have expressly so 
stipulated). 


74. Wright v. Wright, 285 S.W. 
188, 215 Ky. 394; Lally v. Cronen, 159 
N.E. 723, 247 N.Y. 58 [rearg den 161 
N.E. 188, 247 N.Y. 576]. 
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seeret, or without notice to, or the knowledge of, 
the other or others, although all are yet alive, does 
not release such party from his obligations under 
the agreement, and it remains enforceable against 
him.*®° A breach of such an agreement by one of 
the parties may, however, be treated by the other 
party or parties, at their option, as releasing them 
from their obligations under the agreement.7° 


[§ 2725] b. By Survivor after Death of Other 
Party. The rule is well settled that, on the death 
of one of the parties to an agreement for mutual 
wills, leaving a will in accordance with the agree- 
ment, the survivor becomes estopped from making 
any other or different disposition of his property 
than that contemplated in such agreement, and his 
obligations under the agreement become absolute- 
ly irrevocable, and enforceable against him, at least 
where he avails himself of provisions of decedent’s 
will in his favor, or accepts any benefits thereun- 
der,*? even though, it has been held, his will is re- 
voked by operation of law, as by his subsequent 
marriage;7® and his heirs, after his death, have no 
rights better than, or superior to, his own.*® The 
mere fact that decedent, in his lifetime, expressed 
a desire or intention to change his will does not af- 
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fect the enforceability of the agreement against the 
survivor, where no change was actually made.®° It 
has been said, obiter, that the survivor may rescind 
the agreement for mutual wills, and alter or revoke 
his will, after the death of the other party, if he 
has not accepted any benefits under the will of dece- 
dent;°? and it has been held that, where a husband 
and wife make mutual wills, and the husband dies, 
the widow may elect, as in other cases, to take un- 
der the law, and not under the husband’s will, thus 
repudiating the agreement,*” but on this point there 
is also authority to the contrary.*® 


[§ 2726] 4. Enforcement—a. In General. While 
a court of probate cannot admit a mutual will to pro- 
bate where it has been revoked by the testator,** it 
is well settled that, where the revocation was wrong- 
ful and unauthorized, and: the testator had devised 
or bequeathed his property in a manner other than 
that contemplated by the agreement on which the 
mutual will was founded, a court of equity, by rea- 
son of its extraordinary power to enforce specific per- 
formance of contracts and to prevent frauds, will or- 
dinarily enforce such agreement, in order to prevent 
fraud and injustice,®> by decreeing a specific per- 


75. Buehrle v. Buehrle, 126 N.. 1914, 32 Ohio App. 350 [cit Cyc]; Mi- | tual wills in general see infra §§ 2726— 

539, 291 Ill. 589; Wright v. Wright,|nor v. Minor, 2 Ohio N.P.N.S. 439. | 27381. 
285 S.W. 188, 215 Ky. 394; Brown v.|Compare Trustees of Reformed 78. Underwood v. Myer, 146 S.E. 
: c b al ae 


Webster, 134 N.W. 185, 90 Neb. 591, 37 
L.R.A.N.S. 1196; Lally vy. Cronen, 159 
N.E. 723, 247 N.Y. 58 [rearg den 161 
NEL) 1885247 N.Y. 57515 6Von Wal- 
mowsky v. Prindle, 234 N.Y.S. 18, 225 
App.Div. 597; Hermann v. Ludwig, 
nian Nivas: 469, 1386. App. Div. ~ 287; 
Blaine v. Richardson, 193 N.Y.S. 612. 


[a] Insufficient notice.—Where a 
woman executes a mutual and recip- 
rocal joint will with the man with 
whom she is living, and he thereafter 
supports her for many years, her act 
in informing him, in her last illness, 
within a week or two before her 
death, that she has made a new will 
is insufficient aS notice, and does not 
effectuate a revocation of the agree- 
ment for the mutual will, or release 
her from its obligations. ‘‘This is not 
the kind of notice that equity and fair 
dealing requires.” Hermann y. Lud- 
iL 174 N.Y.S. 469, 480, 186 App.Div. 
287. 


Enforcement of agreement for mu- 
tual wills in general see infra §§ 2726- 
2731. 


76. McLean vy. Jones, 8 P.(2d) 261, 
90 Colo. 213. 


77. U.S.—In re Lage, 19 F.(2d) 153 
[appeal dism 25 F.(2d) 288]. 


Ga.—Clements v. Jones, 
319, 166 Ga. 738. 


Iowa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385; Baker v. 
Syfritt, 125 N.W. 998, 147 Iowa 49. 


Kan.—Warwick v. Zimmerman, 270 
P. 612, 126 Kan. 619. 


Mich.—Keasey v. Engles, 242 N.W. 
878, 259 Mich. 178; Smith v. Thomp- 
son, 230 N.W. 156, 250 Mich. 302, 73 
A.L.R. 1389. 


N.J.—Tooker v. Vreeland, 112 A. 
665, 92 N.J.Eq. 340 [aff 115 A. 255, 93 
N.J.Hq. 224]. 

N.Y.—Rastetter v. Hoenninger, 108 
N.E. 210, 214 N.Y. 66; Edson v. Par- 
sons, 50 N.E. 265,155 N.Y. 555; Blaine 
v. Richardson, 193 N.Y.S. 612. 
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144 S.E. 


Ohio.—Flower v. Flower, N.E. 


Church of Uniontown v. Wise’s Ex’r, 
6 Ohio Cir.Dee. 703 (holding that, 
where, on the same day, a husband 
and wife made wills, each leaving a 
part of his property to the other, and 
a part to a church, and simultaneous- 
ly they entered into an agreement pro- 
viding that such wills should be un- 
alterable and irrevocable so far as 
they related to the interest of each 
party and his heirs and legatees in 
the property of the other, and that 
each of such wills was executed in 
consideration of the execution of the 
other, the irrevocability clause refer- 
red only to the interests given by 
each party to the other, and so, after 
the death of the wife, the husband 
was authorized to change his will, 
and the heirs of the wife could not 
complain because, the bequest to the 
wife lapsing by reason of her prior 
death, they would have taken nothing 
under the original will, and the 
church could not complain because 
the clause as to irrevocability did not 
apply to it). 

Or.—Taylor v. Wait, 14 P.(2d) 283, 
140 Or. 680; Stevens v. Myers, 177 P. 
3% ,92 Or: 1145) 2 VA To oR. sb 5. 

A. 


Pa.—In re Rhodes’ Estate, 121 A 
327, 277 Pa. 450; Hoffert’s Estate, 25 


Pa.Dist. 261. 
Tex.—Heller v. Heller, (Civ.App.) 
233 S.W. 870; Kirtley v. Spencer, 


(Civ.App.) 222 S.W. 328; Sherman vy. 
Goodson’s Heirs, (Civ.App.) 219 S.W. 
839; Larrabee v. Porter, (Civ.App.) 
166 S.W. 395. 


W.Va.—Underwood v. Myer, 146 S. 
BE. 896, 107 W.Va. 57. 


Wis.—Allen v. Ross, 225 N.W. 831, 
199 Wis. 162, 64 A.L.R. 180. 


: See Rolls v. Allen, 269 P. 450, 204 
Cal. 604 (recognizing rule); In re 
Hagger, [1930] 2 Ch. 190 (holding 
that, after the death of one of the 
parties, the property of the other is 
charged with a trust in favor of the 
intended beneficiaries, at least where 
the survivor benefits under the will of 
the one first dying). 


Enforcement of agreement for mu- 


896, 107 W.Va. 57. 


Marriage of testator as revoking — 


will theretofore made see supra §$§ 
534-539 in 68 C.J. 


79. Warwick v. Zimmerman, 270 P. 
612, 126 Kan. 619. 


80. Allen v. Ross, 225 N.W. 8831, 
199 Wis. 162, 64 A.L.R. 180. 


81. 
(Tex.Civ.App.) 219 S.W. 839. Com- 
pare Rolls v. Allen, 269 P. 450, 204 
Cal. 604 (holding that a widow is not 
precluded from altering or revoking 
her will, after the death of her hus- 
band, with whom she had executed a. 
joint will, by retaining income from 
his estate in accordance with the 
terms of the joint will until her death, 


some two years later, where, under — 


the law, if she had elected not to take 
under the will, she would in fact have 


[§§ 2724-2726 © 


Sherman v. Goodson’s Heirs, — 


received a larger part of the estate, — 


in view of her homestead rights, fam- 
ily allowance, etce.). 


82. Gorman vy. Gause, (Tex.Civ. 
App.) 36 S.W.(2d) 279 [aff (Commn. 
App.) 56 S.W.(2d) 855]. 


Election by widow in general see 
supra §§ 2338-2360. 


83. Prince yv. Prince, 117 P. 260, _ 
Prince) “17 


64 Wash. 696; Prince y. 
P. 255, 64 Wash. 552. 


261, 263 [quot Cye]; Williams v. Wil- 
liams, 96 S.E. 749, 750, 123 Va. 643. 
[quot Cyc]. 


Admission to probate of later 
revoking mutual will see supra § 2720. 


85. Ala.—Schumaker 
44 Ala, 454, 4 Am.R. 135 


N.J.—Deseumeur vy. Rond 
703, 76 N.J.Eq. 394, on eee 


N.Y.—Levenson. y. Levenson, 4 
N.Y.S. 165, 229 App.Div. 402; are 
ender Roa 134 N.Y.S. 869, 75 

ise. " ills Surr. 494; 

Day, 1. Bradf.Surr. 476. ’ a 


For later cases, developments and changes in the law see Annotations, same title and section number, 


25 Pa.Dist. — 


will 
v. Schmidt, | 


§§ 2726-2730] 


formance of the agreement,®® or by fastening a trust 
upon the property in favor of the beneficiaries of the 
will revoked in violation of the agreement;*7 or an 
action may be maintained, in a proper case, for dam- 
ages for the breach of the agreement.8§ Ordinarily, 
no trust can be imposed on property, in favor of the 
intended beneficiaries, during the lifetime of the sur- 
vivor of the parties to the agreement ;5° but in a 
proper case a decree may be entered restraining such 
survivor from revoking his will, or from making any 


disposition of his property, by cit or conveyance in | 


the nature of a gift, which would defeat the agree- 
ment.®° The beneficiary of mutual wills cannot re- 
cover from the surviving testator the amount or val- 
ue of a specifie legacy which has been adeemed, where 
it was of such nature that the parties must have 
known it was liable to destruction or extinguishment, 
since it cannot be presumed that the agreement ex- 
tended to such legacy.®1 


[§ 2727] b. Persons Entitled to Enforcement. 
Where two persons enter into a valid agreement to 
execute wills in favor of each other, and one dies 
without having done so, or after having altered or 
revoked his will without notice to, or the knowledge 
of, the other, the survivor, on proof of continued per- 
formance in good faith on his part, is entitled to en- 
force the agreement.®? According to some authori- 
ties, a third person for whose benefit an agreement 
for mutual wills has been made is entitled to enforce 
it, notwithstanding he was not a party to the agree- 
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ment;°? but there is also authority, to the contrary, 
that such an agreement is not enforceable by the in- 
tended beneficiary where he was not a party to the 
consideration.°# 


[§ 2728] c. Enforcement of Oral Agreements. 
An oral agreement for the making of mutual wills is 
not enforceable in equity where nothing more has 
been done or occurred than the execution of wills, 
not referring to each other or to the agreement, since 
there is not such part performance as to take the 
agreement out of the statute of frauds,®® and so the 
making of a new will by one of the parties during the 
lifetime of both in effect invalidates the agreement, 
or precludes it from becoming effective or enforece- 
able.°* Where, however, one of the parties has died, 
leaving a will in accordance with the oral agree- 
ment,’ and especially where the survivor avails him- 
self of provisions of the will in his favor, or accepts 
benefits thereunder,®® the case is taken out of the 
statute of frauds by part performance, and is en- 
forceable in equity against the survivor.®® 


[§ 2729] d. Evidence—(1) Burden of Proof. 
One asserting that wills are mutual, and founded on 
an agreement, has the burden of proving his conten- 
tion, where the wills do not refer to each other or to 
such agreement; and so the onus is on him to es- 
tablish the making of the agreement,? and, where it 
is not under seal, to show that it rests upon a proper 
consideration.® 


[§ 2730] (2) Admissibility. It is not necessary 


Or.—Taylor v. Wait, 14 P.(2d) 283, 
140 Or. 680. 


Pa.—Dewees’s Estate, 12 Pa.Dist.& 
Co. 93. 


Wis.—Doyle v. Fischer, 198 N.W. 
7168, 183 Wis. 599, 338 A.L.R. 7338. 


And see cases infra notes 86, 87. 


86. Mich.—Keasey v. Engles, 242 
N.W. 878, 259 Mich. 178. 


N.Y.—Blaine v. Richardson, 193 N. 
Y.S. 612; Edson v. Parsons, 32 N.Y.S. 
1036, 1 N.Y.Ann.Cas, 409. 


Ohio.—Flower v. Flower, 166 N.E. 
914, 32 Ohio App. 350 [cit Cyc]. 


Pa.—Hoffert’s Estate, 25 Pa.Dist. 
261, 263 [quot Cyc]. 


Va.—Williams v. Williams, 96 S.E. 
749, 750, 128 Va. 648 [quot Cyc]. 


Specific performance of contracts 
to make mutual wills in general see 
Specific Performance § 313. 


87. Ohio.—Flower v. Flower, 166 
N.E. 914, 32 Ohio App. 350 [cit Cyc]; 
Minor v. Minor, 2 Ohio N.P.N.S. 439. 


Or.—Taylor v. Wait, 14 P.(2d) 283, 
140 Or. 680. 


Pa.—Hoffert’s Estate, 
261, 263 [quot Cyc]. 


Va.—wWilliams v. Williams, 96 S.E. 
749, 750, 123 Va. 643 [quot Cyc]. 


Wis.—Allen v. Ross, 225 N.W. 831, 
199 Wis. 162, 64 A.L.R. 180. 


88. Blaine v. Richardson, 193 N.Y. 
S. 612; Edson v. Parsons, 32 N.Y.S. 
1036, i N.Y.Ann.Cas. 409; Flower v. 
Flower, 166 N.E. 914, 32 Ohio App. 
350; Minor v. Minor, 2 Ohio N.P.N.S. 
439. 


g9. Harris v. Morgan, 7 S.W.(2d) 
58, 157 Tenn. 140. 


90. Harris v. Morgan, supra; Wil- 
liams v. Williams, 96 S.B. 749, 123 Va. 


25 Pa.Dist. 


643. 


sean Donaldson’s Estate, 11 Pa.Co. 


Ademption in general see supra §§ 
2199-2232. 


92. Wright v. Wright, 285 S.W. 
188, 215 Ky. 394; Lally v. Cronen, 159 
N.E. 723, 247 N.Y. 58 [rearg den 161 
N.E. 188, 247 N.Y. 575]; Von Wilmow- 
sky v. Prindle, 234 N.Y.S. 18, 225 App. 
Div. 597. 


93. Edson v. Parsons, 50 N.E. 265, 
155 N.Y. 555; Hoffert’s Estate, 25 Pa. 
Dist. 261, 263 [quot Cyc]. 


94. Mehl’s Estate, 9 Pa.Dist.&Co. 
732. See Hutton v. Gonser, 292 P. 
43, 159 Wash. 219 (holding that, al- 
though, pursuant to an agreement, 
a husband and wife have executed re- 
ciprocal wills, each giving the other a 
life estate in his property, and the 
husband’s will gives the remainder 
of his property to his collateral kin, 
after the death of the wife the hus- 
band may execute a new will making 
no provision for his collateral kin, 
and they have no right in er te his 
property as a result of such agree- 
ment, or any right to enforce it, 
where they have done nothing in the 
way of valuable service or considera- 
tion which made it justifiable on the 
wife’s part to exact from the husband 
a promise to give his property to 
them in remainder, so that such 
promise did not bind him). 


95. Gould v. Mansfield, 103 Mass. 
408, 4 Am.R. 573; Everdell v. Hill, 
68 N.Y.S. 719, 58 App.Div. 151; Hale 
v.. Hale, 19 S.E. 739, 90 Va. 728. But 
see Turnipseed v. Sirrine, 35 S.E. 757, 
1035, £57 1S.0nr559,, 762 Am: SR: 580 
(holding that, where two persons 
orally agree to make reciprocal wills, 
and one executes his will in acecord- 
ance with the agreement, but the oth- 
er fails so to do, and dies without 
having made such will, there is such 


part performance on the part of the 
survivor as to take the agreement out 
of the statute of frauds, and it is 
enforceable in equity). 


Contracts to devise or bequeath 
property as within statute of frauds 
see Frauds, Statute of § 170. 


Part performance of oral agreement 
to give or devise in general see 
Specific Performance § 228. 


96. McClanahan v. McClanahan, 
UST Pe s79 77, Wash.) loon Anmncass 
1915D 253. 


97. Mich.—Smith v. Thompson, 
Fag Ne 156, 250 Mich. 302, 73 A.L.R. 


N.Y.—Wallace v. Wallace, 130 N.Y. 
S. 58, 71 Mise. 305. 


Or.—In re Burke’s DPstate, 
li, 13, 66 Or..252 [eit Cyek 


S.C.—Stuckey v. Truett, 
192, 124 S.C. 122. 


Tex.—Wagnon v. Wagnon, 
App.) 16 S.W.(2d) 366. 


98. Carmichael v. Carmichael, 40 
N.W. 173, 72 Mich. 76, 16 Am.S.R. 528, 
1 L.R.A. 596; Doyle v. Fischer, 198 
N.W.. 763, 183 Wis. 599, 33 A:B.Ri3s: 


99. See cases supra notes 97, 98. 


Specific performance of oral agree- 
ments partly performed in general 
see Specific Performance §§ 170-232. 


(Tex.Civ. 
And see cases 


134 P. 
PLT SOE 


(Civ. 


1. Wagnon vy. Wagnon, 
App.) 16 S.W.(2d) 366. 
infra notes 2, 


2. Cooke v. Burlingham, 173 N.Y-.S. 
614, 105 Mise. 675 [aff sub nom. Cooke 
v. Coverly, 178 N.Y.S. 885, 189 App. 
Div. Ree and Cooke vy. Burlingham, 
178 N.Y.S. 885, 189 App.Div. 911]. 


3. Blaine v. Richardson, 193 N.Y. 
S. 612. 


Gonsideration for agreement to 
make mutual wills see supra § 2723. 
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to the intervention of equity to enforce an agreement 
for mutual wills that the agreement be established 
by direct evidence,* and so, while proof of the agree- 
ment may expressly appear in the language of the 
wills,®> or may be supplied by competent witnesses 
who testify to admissions of the testators,® or an ex- 
press promise may be shown,’ evidence is also admis- 
sible of such facts and circumstances, and such re- 
lations of the parties, as to give rise to an implica- 
tion that such an agreement was made,® and such im- 
plication may have reinforcement from evidence of 
the conduct of the parties at the time of making the 
wills, and subsequently.® Thus, for the purpose of 
showing that reciprocal wills were intended to be mu- 
tual, evidence may be admitted of facts tending to 
show that each of the parties acted, in making his 
will, with the knowledge of the other,+° that the two 
wills were drawn by the same person,1! at the same 
time,t? and at the joint request or direction of both 
parties,'* and, even though their dates differ shght- 
ly, that they were in fact executed in pursuance of 
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though a will, made under a contract for mutual 
wills, has been revoked by a later will, and so is not 
admissible to probate,!® it still stands as evidence of 
the contract, and is admissible as such.'® 


[§ 2731] (8) Weight and Sufficiency. No proof 
aliunde is necessary, to establish a contract or agree- 
ment for mutual wills, where the wills, unaided, prove 
the contract;!7 but in all other cases other proof is 
required, not because the wills are incompetent as 
evidence, but because they are insufficient.t® In or- 
der that an agreement for mutual wills may be judi- 
cially enforced, it must be established by full, clear, 
and convineing evidence.t® Presumptions will not, 
and should not, take the place of proof;?° it is not 
enough that, from the language of the wills or from 
extrinsic evidence, it 1s arguable that an agreement 
was made, where it is equally arguable that it was not 
made,?! and where other than direct evidence of the 
making and existence of the agreement is relied upon, 
it must be such that the agreement is conclusively im- 
plied.2? The mere fact that two wills are recipro- 


a common purpose and understanding.4* Even |}, cal,?* or contain similar?* or identical?® provisions, 
4 Johnson v. Hubbell, 10 N.J.Ea. N.J.—Tooker v. Vreeland, 112 A.| Kingsbury v. Kingsbury, 198 N.Y.S. 
332, 66 Am.D. 773; Edson v. Parsons, | 665, 92 N.J.Kq. 340; Johnson v. Hub-| 512, 120 Mise. 362; McLean v. Clark, 
50 N.E. /265, 155 N.Y. 555; Hermann] bell, 10 N.J.Eq. 332, 66 Am.D. 773. oe ae 118 Misc. Rebs ee 
v. Ludwig, 174 N.Y.S. 469, 186 App. ee + v. Burlingham, 173 N.Y.S. 614, 10 
Div. 287; Wallace v. Wallace, 130] 9gNYz, Rasen, v. Parsons, 50 NB.| Misc. 675 [aff sub nom. Cooke y. Cov- 
INDYeS OS, elie Mise, 3055) sWilliamis: wv. Estate, 263 N.Y.S. 303 146 Mise 424° erly, 178 N.Y.S. 885, 189 App.Div. 911, 
Williams, 96 S.H. 749, 751, 123 Va.| ; aa ate ie ra e714 | and Cooke v. Burlingham, 178 N.Y.S. 
: Cooke v. Burlingham, 173 N.Y.S. 614, v : ° 
643 [cit Cyc]. 105 Mise. 675 [aff sub nom. Cooke v. | 885,189 App.Div. 911]; Wallace v. 
5. Williams v. Williams, 96 S.E.| Coverly, 178 N.Y.S. 885, 189 App.Div. | Wallace, 130 N.Y.S. 58, 71 Misc. 305. 


(49) 123 Va. 643: 
6. Williams v. Williams, supra. 


7% Knox v. Perkins, (N.H.) 163 A. 
497; Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340. 


8. Knox v. Perkins, (N.H.) 163 A. 
497; Tooker v. Vreeland, 112 A. 665, 
92 N.J.Eq. 340; Johnson v. Hubbell, 
10 N.J.Eq. 332, 66 Am.D. 773; Edson 
v. Parsons, 50 N.E. 265, 155 N.Y. 555; 
Hermann v. Ludwig, 174 N.Y.S. 469, 
186 App.Div. 287; Wallace v. Wallace, 
130 N.Y.S. 58, 71 Misc. 305; Williams 
v. Williams, 96 S.E. 749, 123 Va. 6438. 


9., Johnson v. Hubbell, 10 N.J.Eq. 
332, 66 Am.D. 773; Edson v. Parsons, 
50 N.E. 265, 155 N.Y. 555; Hermann v. 
Ludwig, 174 N.Y.S. 469, 186 App.Div. 
287; Wallace v. Wallace, 130 N.Y.S. 
58, 71 Misc. 305. 


10. Anderson v. Anderson, 164 N. 
W. 1042, 181 Iowa 578. 


11. Anderson v. Anderson, supra. 
12. Anderson vy. Anderson, supra. 
13. Anderson v. Anderson, supra. 
14. Anderson v. Anderson, supra. 
15. Revocation of mutual will by 


will, subsequently executed see supra 
§ 2720. 


16. In re Burke’s Estate, 134 P. 11, 
66 Or. 252. 


17. Beveridge v. Bailey, 220 N.W. 
462, 53 S.D. 98, 60 A.L.R. 619 [reh den 
220 N.W. 868, 53 S.D. 382, 60 A.L.R. 
619]. 


18. Beveridge v. Bailey, supra. 


19. Cal.—Rolls v. Allen, 269 P. 450, 
204 Cal. 604. 


Ill. Frazier v. Patterson, 90 N.E. 
2UGw 240 eS, 2 aR AGN ES, 508; 17 
Ann.Cas. 1003. 


Towa.—Campbell v. Dunkelberger, 
153 N.W. 56, 172 Iowa 385. 


N.H.—Knox v. Perkins, 163 A. 497. 


911. and Cooke v. Burlingham, 178 N. 
Y.S. 885, 189 App.Div. 911]; Kellogg 
v. White, 169 N.Y.S. 989, 103. Misc. 
167 [mod on other grounds 172 N.Y. 
S. 548, 186 App.Div. 911]; Wallace v. 
Wallace, 130 N.Y.S. 58, 71 Misc. 305. 


Or.—Schramm v. Burkhart, 2 P. 
(2d) 14, 137 Or. 208. 


S.C.—Dicks v. Cassels, 84 S.E. 878, 
LOO USICs 34a 


Va.—Williams v. Williams, 99 S.E. 
749, 123 Va. 643. 


20. Rolls v. Allen, 269 P. 450, 204 
Cal. 604; Edson v. Parsons, 50 N.E. 
265, 155 N.Y. 555; In re Rosenblath’s 
Estate, 263 N.Y.S. 303, 146 Misc. 424. 


21. Cooke v. Burlingham, 173 N.Y. 
S. 614, 105 Mise. 675 [aff sub nom. 
Cooke v. Coverly, 178 N.Y.S. 885, 189 
App.Div. 911, and Cooke v. Burling- 


“ane 178 N.Y.S. 885, 189 App.Div. 
was 

22. Clements v. Jones, 144 S.E. 319, 
166 Ga. 738; Flower v. Flower, 166 


N.E. 914, 32 Ohio App. 350. 


23. 
584, 157 Ala. 262 


Cal.—Rolls v. ales 


269 P. 450, 204 
Cal. 604. 


Ga.—Clements v. Jones, 144 S.B. 
319, 166 Ga. 738. 

Ill—Frazier v. Patterson, 90 N.E. 
216, 2438 Ill, 80, 27 L.R.A.N.S. 508, 17 


Ann.Cas. 10038. 


Iowa.—Anderson vy. Anderson, 164 
N.W. 1042, 181 Iowa 578. But see 
Chambers v. Porter, 183 N.W. 4381 
(holding that the fact that a husband 
and wife made wills in each other’s 
favor afforded evidence that such 
wills were made under an agreement 
to dispose of their property as there- 
in provided). 


N.H.—Knox v. Perkins, 163 A. 497. 


N.Y.—Edson v. Parsons, 50 N.E. 
265, 155 N.Y. 555; In re Rosenblath’s 
Bstate, 263 N.Y.S. 303, 146 Misc. 424; 


For later cases, developments and changes in the law see Annotaticns, same title and section nuniber, 


Or.—Sappingfield v. King, 90 P. 150, 
eee 142549 Ors: 102; 8 La VAONGS: 


Pa.—Dewees’s Hstate, 12 Pa.Dist.& 
Con93s 


S.D.—Beveridge v. Bailey, 220 N.W. 
868, 53 S.D. 382, 60 A.L.R. 619 [den reh 
He N.W. 462;7°53 S.D: 98) 60ACIAIS 

Wash.—In re Gulstine’s Estate, 282 
P. 920, 154 Wash. 675. 


Eng.—Gray v. Perpetual Trustee 
Cos td. LOZ Sie A.C. sods 


But see Harris v. Morgan, (Tenn.) 
7 S.W.(2da) 53 (holding that ‘the wills 
of four persons, bearing the same 
date, each giving the testator’s prop- 
erty to the survivors, and providing 
that at the death of the survivor such 
property should be divided among the 
same persons, negatived any eonclu- 
sion but that they were executed pur- 
suant to a compact or agreement, and, 
therefore, that no proof aliunde was 
necessary to show the existence of 
such agreement). 


24. Cal.—Rolls v. Allen, 269 P. 450, 
204 Cal. 604. 


Ill—F razier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508; 17 
Ann.Cas. 1008. 


Iowa.—Mann v. Seibert, 227 N.W. 
614, 209 Iowa 76. 


N.H.—Knox y. Perkins, 163 A. 497. 


N.Y.—Edson v. Parsons, (50) Nebe 
265, 155 N.Y. 555; Wallace vy. Wallace, 
130 N.V.S. 58, 71 Misc. 305. 


Ss. sey v. Bailey, 220 N.W. 
868, 53 S.D. 382, 60 A.L.R. 619 [den 
reh 220 N.W. 462, 53 S.D. 98, 60 A.L. 
R. 619]. 


Tex.—Wagnon v. Wagnon, (Civ. 
App.) 16 S.W.(2d) 366, 369 [cit Cyc]. 


Eng.—Gray v. Perpetual Trustee 
Co., Ltd., [1928] A.C. 391; In re Old- 
ham, PLO25 1 aaOhe Ws 


25. Mann v. Seibert, 227 N.W. 614, 
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or that they were drawn by the same scrivener,?® or 
were executed at the same time2? and before the 
same witnesses,?* with full knowledge on the part of 
each testator of the contents of the other’s will,?° or 
were clearly made for the accomplishment of a com- 
mon purpose,*® is not of itself sufficient evidence of a 
contract te make them, or not to revoke them,*? al- 
though it has been held that the similarity in terms of 
two wills may be regarded as some evidence that they 
were made pursuant to an agreement.*? Likewise, a 


joint will does not of itself evidence the making of 


a valid contract, where it is not reciprocal, for while 
it manifests a common intent, it does not show that 
there was any consideration.*? A joint will, however, 
which contains similar or reciprocal provisions as to 
the property or estate of each of the makers, is it- 
self, according to a number of authorities, sufficient 
evidence of a contract or agreement between the tes- 
tators, so as to justify the enforcement of its provi- 
sions,** or is at least material, although perhaps not 


WILLS—WINDOW 


[69 C.J.] 1305 


conclusive, evidence of the existence of such an agree- 
ment,*° and sufficient to authorize the court to decree 
the enforcement of the alleged agreement, in the ab- 
sence of any proof tending to negative its exist- 
ence;°° but, aegording to other authorities, the mere 
fact of execution of such a joint will is not of it- 
self sufficient to show an agreement to make mutual 
wills, or that the will was made in pursuance of such 
an agreement,®* although it is one of the circum- 
stances to be considered.** Clearly, there is a strong- 
er implication that a joint will was made pursuant to 
an agreement where it makes definite provision for 
the disposition of the property of each testator after 
his death than where it contains merely alternative 
provisions, operative as to each testator’s property 
only if the other maker dies first.29 Particular cases 
in which the evidence has been held to show,?® or not 
to show,*+ the existence of an agreement for mutual 
wills may be found in the footnotes. 


*WINCH. A windlass located on the upper deck 
of a vessel, by means of which freight. is elevated or 
lowered by a rope wound around the drum on the 
windlass. * 

WINDING UP.? 

WINDMILL? 


WINDOW. An aperture or opening in the wall of 
a building for the admission of light and air to the 
interior, and to enable those within to look out;* an 
opening in a window for light and air, usually clos- 
ed by a casement or sashes containing some trans- 


33. Dewees’s Estate, 


209 Iowa 76; Wallace v. Wallace, 130 
N.Y.S. 58, 71 Mise. 305; Wagnon v. 
Waegnon, (Tex.Civ.App.) 16 S.W.(2d) 
366, 369 [cit Cyc]. 


26. Wagnon v. Wagnon, supra. 


27. Cal.—Rodlls v. Allen, 269 P. 450, 
204 Cal. 604. 


Ga.—Clements v. Jones, 
319, 166 Ga. 738. 


Iowa.—Mann v. Seibert, 227 N.W. 
614, 209 Iowa 76. 


Ohio.—Flower v. Flower, 166 N.E. 
914, 32 Ohio App. 350. 


Tex.—Wagnon v. Wagnon, (Civ. 
App.) 16 S.W.(2d) 366, 369 [cit Cyc]. 


Eng.—Gray v. Perpetual Trustee 
Cone Uta ft928] A.C. 391" 


28. Wagnon vy. Wagnon, (Tex.Civ. 
App.) 16 S.W.(2d) 366, 369 [cit Cyc]. 


29. Rolls v. Allen, 269 P. 450, 204 
Cal. 604; Flower v. Flower, 166 N.E. 
914, 32 Ohio App. 350. 


36. Edson yv. Parsons, 50 N.E. 265, 
155 N.Y. 555; In re Weir’s Estate, 236 
P. 285, 134 Wash. 560. 


fa] Rule applied.—There is noth- 
ing in a will, made by a mother, leav- 
ing all her property to one of her two 
daughters, for the expressed reason 
that the other is “well provided for,” 
and a will made by the devisee daugh- 
ter on the same day leaving all her 
property to the other daughter, to in- 
dicate that they are mutual wills, and 
such wills do not afford sufficient eVi- 
dence to establish a contract under 
which the devisee daughter was 
obligated to continue in effect her 
will leaving her property to the other 
daughter. In re Weir’s Hstate, 236 
P. 285, 134 Wash. 560. 


31. See cases supra notes 23-30. 


32. Wallace v. Wallace, 130 N.Y.S. 
58, 71 Misc. 305. 


144 S.E. 


12 Pa.Dist.& 


Co. 98. 

34 Frazier v. Patterson, 90 N.E. 
216, 243 Ill. 80, 27 L.R.A.N.S. 508, 17 
Ann.Cas. 1003; Campbell v. Dunkel- 
berger, 153 N.W. 56, 172 Iowa 385; 
Underwood v. Myer, 146 S.E. 896, 107 
W.Va. 57; Doyle v. Fischer, 198 N. 
W. 763; 183) Wiss 599,-33 A.L-R. 733: 

35. Edson v. Parsons, 50 N.E. 265, 
155 N.Y. 555; Rastetter v. Hoenning- 
er, 136 N.¥.S. 961, 151 App.Div. 853. 
And see cases infra note 36. 

36. Bower v. Daniel, 95 S.W. 347, 
198 Mo. 289; Rastetter v. Hoenning- 
er, 136 N.Y.S. 961, 151 App.Div. 853; 
Dewees’s Estate, 12 Pa.Dist.&Co. 93. 


387. Wanger v. Marr, 165 S.W. 1027, 
257 Mo. 482, 165 S.W. 1032, 257 Mo. 
497 [overr Bower v. Daniel, 95 S.W. 
347, 198 Mo. 289]; In re Rhodes’ Es- 
tate’ 121 “Al) 327, 0277 “Pa. 450... «See 
Beveridge v. Bailey, 220 N.W. 462, 
53 S.D. 98, 60 A.L.R. 619 [reh den 220 
N.W. 868, 53 S.D. 382, 60 A.L.R. 619] 
(holding that, beyond the knowledge 
on the part of each of two testators of 
the disposition of the other’s property 
which may be inferred from their 
joint execution of a single testamen- 
tary instrument, a joint will not re- 
ferring to any agreement creates no 
stronger presumption of the existence 
of an agreement than do reciprocal or 
similar wills separately executed). 

38. Wanger v. Marr, 165 S.W. 1027, 
257 Mo. 482, 165 S.W. 1032, 257 Mo. 
497. 

[a] More significant evidence than 
separate wills.—The inclusion in a 
joint will of reciprocal or similar pro- 
visions as to the property of each 
testator is more significant evidence 
that the will was executed pursuant 
to agreement than would be the em- 
bodiment of the same provisions in 
separate wills. Wanger v. Marr, 165 
S.W. 1027, 257 Mo. 482, 165 S.W. 1032, 
257 Mo. 497. 

39. Beveridge v. Bailey, 220 N.W. 
462, 53 S.D. 98, 60 A.L.R. 619 [reh den 
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220 N.W. 868, 53 S.D. 382, 60 A.L.R. 
619]. 


40. Corcoran v. Kennedy, 163 N.Y. 


S/0703, 17 SApp- Dives 6320) Latewy. 
Hmery,. 99 P. (2d) e186; L391 Ore soak 
Schramm v. Burkhart, 2 P.(2d) 14, 


137 Or. 208; Stevens v. Myers, 177 P. 
37, 91 Or. 114, 2 A.L.R. 1155; Williams 
v. Williams, 96 S.E. 749, 123 Va. 643. 


41. Iil.—Klussman vy. Wessling, 87 
N.E. 544, 238 Ill. 568. 


Kan.—Menke v. Duwe, 230 P. 1065, 
Lit, ans e207. 


Mich.—German v. Camburn, 117 N. 
W. 641, 154 Mich. 20, 15 Detroit Leg. 
ING GLO 


Mo.—Wanger v. Marr, 165 S.W. 
1027, 257 Mo. 482, 165 S.W. 1032, 257 
Mo. 497. 

N.Y.—Wallace v. Wallace, 109 N.E. 
872, 216 N.Y. 28; Edson vy. Parsons, 
50 N.B. 265, 155 N.Y. 555; Kingsbury 
Vn, Kingsbury, 198) PNAS. bilge aka, 
Misc. 362; Kellogg v. White, 169 N.Y. 
S. 989, 103 Misc. 167 [mod on other 
grounds 172 N.Y.S. 548, 186 App.Div. 
Ieee 

Pa.—In re Rhodes’ Hstate, 121 A. 
327, 277 Ba. 450: 

S.C.—Dicks v. Cassels, 84 S.E. 878, 
100 S.C. 341. 

1. Suderman & Dolson y. Kriger, 
109 S.W. 373, 376, 50 Tex.Civ.App. 29. 

2. Winding up: 

Building and Loan Societies §§ 133- 

149. 

Insurance §§ 115-118 (insurance com- 
pany). 

Joint-Stock Companies § 15. 

Partnership §§ 866, 867. 

Receivers §§ 3844-3872. 

3S. See Mills § 17. 

4 Bouvier L. D.; Worcester D. 
[both cit Hale v. Springfield F, & M. 
Ins. Co., 46 Mo.App. 508, 511]. 
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parent material, as glass.® 
Window envelope. One which has on its face a 
patch of transparent paper forming a window 
through which an address upon an enclosure ean be 
seen.°® 
Other phrases: “Business of window cleaning,’ 
ie ‘ < y . Ree TY fe 
stole Benjamin Jordan’s windows, window 
frames set with glass,’”® and “window washing.’ 


WIND-RODE. 


wind and tide. 


WIND SHAKES. Cracks in timber that are due 
to the wind when the timber stood or to drying in the 
center after the timber is eut.1? 

WINDSHIELD. The glass between the two front 
standards or posts on an automobile.'* : 


WINDSTORM. A storm characterized by high 
wind with little or no precipitation.'* 
WINDY. Accompanied 


wind.?5 


Windy shots. In blasting operations, explosions 
which cause pieces of rock to fly up in the air.t® 


Other phrase: “Windy blast.’’!7 


WINE. One of the oldest concoctions known to 
history ;28 a well known form of vinous liquor;!® a 
fermented liquor;?° a liquor produced by fermenta- 
tion;?! variously defined as the fermented juice of 


the grape;?2 the fermented juice of the undried 


Held in equilibrium between the 


or characterized by 


5 Bouvier L. D.; Webster DD.) (2d) 73. peas v. Rosasco, 205 P. 290, 296, 103 
De whe et on oe ie tigetorg poppies vuauuelion sag“ P(t, 343. ' 
, Cues Ria Stee i 751, 168 Cal. 526; Peretto v. State, eS Worcester D. [quot Feldman v. 
6. Outlook Envelope Co, vv. Samu- 238 P. 870, 31 Okl.Cr. 319. Morrison, 1 Ill.App. 460, 473]. 
Sone aes Envelope Co., 223 F. 327, 20. Caswell v. State, 2 Humphr. 30. Hinton y. State, 31 So. 563, 132 
sy arse Cm {matty Gren. 402, Bn Oe [quot Sarlls v. Se Mae 29:03 10 
* itche bg ationa Vindow-/|58., 14 8.Ct. 720, 152 U.S. 570, 576, 3§ : 
Cleaning Co., 116 S.B. 532, 533, 155|L.md, 556]. Fi yb4e Geta a 
Sse Te 21. State v. Moore, 5 Blackf. (Ind.)| «ate 2 CJ. p 1029. 
8. Wing vy. Wing, 66 Me. 62, 63, 22/118 [quot Sarlls v. U. S., 14 S.Ct. im 
Am.R. 548. 720, 152 U.S. 570, 576, 38 L.Ed. 556]. ors earts © gUnited States, i4 §. 
9. Way v. Ryther, 42 N.B. 1128, 22. Johnson D. [quot Caswell v. 6 4 
165 Mass. 226, 228. State, 2 PAPO r yl Poond £08). 20513 aee. pe aa v. Morrison, 1 T1L-App. 
. Parker v. antages Theater | New Standard D. [quot Unite tates 
Con b54 P. $083. 1084 143 Wash, 176. v. Silvia, 28 F.(2d) 73]; Standard D. “Beer” 7 C.J. p 1024. 
[quot Burzo v. State, 130 N.E. 796, 83. Feldman v. Morrison, 1 Ill. 
11. The Ciudad de Reus, 171 F.|/ 797,191 Ind, 819]; Worcester D. [quot] app. 460, 462; Donithan vy. Common- 
470, 473. pagar 28 rata 31 So. mets kc ose wealth, 64 S.E. 1050, 109 Va. 845. 
oe . F 29, 31; Feldman vy. Morrison, 1 Ill. App. aa : 
Cons eT So Doe ee eee eht | 460, 4681; 80 Am.&E.Encye, p 890] “Glider” 11.0.5, p 764. 
WD) . eed [quot Nussbaumer v. State, 44 So. 712, 34. State y. Dennison, 101 S.B. 458, 
13. Hammond y. Benzer Corpora- Ritts Guid yl ree be ORS 460, 85 W.Va. 261. 
* ‘ " slackt, 5 e earls v. ' 
tion, 295 B. 908, 912. S., 14 S.Ct. 720, 152 U.S. 570, 576, 38 35. Taylor v. Treat, 153 F. 656, 657. 
14. Webster D. [quot Jordan _y.|l.Wd. 556]; Baugh v. State, 166 N. “Vermuth” 67 C.J. p 235. 
Iowa Mut. Tornado Ins. Co., 1380 N.W.| 8. 264, 89 Ind.App. 283; People v. 36. Stratt rans oi 
77, Ann.Cas.1918A | Crilley, 20 Barb. (N.Y.) 246, 248; ~tratton v. Komada & Co., 148 


177, 151 Iowa 73, 
266]. 
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State v. Rosasco, 205 P. 290, 296, 103 | F: 


erape;?° the spirituous liquor resulting from the fer-_ 
mentation of grape juice;?* and, in loose usage, the 
juice of the grape, whether or not fermented.?° 
a broader sense the term may include a preparation 
of other fruit or vegetables by fermentation,?® the 
expressed juice of ripe fruits containing sugar, which 
causes it readily to undergo fermentation,?* the fer- 
mented juice of certain fruits resembling in many re- 
spects the wine obtained from grapes, but distin- 


euished therefrom by naming the source whenee it is © 


derived, as ginger wine, gooseberry wine, currant 
wine, ete.?8 It has been said that some chemists ap- 


-ply the term wine to any saccharine solution, the 


sugar of which has been wholly or partially changed 
into aleohol,?® and that the wine of the grape or ber- 
ries, before fermentation, cannot be said to be wine; 
but with the sugar added, and after fermentation and 
the addition thereto by chemical process of an addi- 
tional ingredient of aleohol, the product may fairly 
be said to be a vinous liquor.®°® 


Term does not include ale,*! beer,*? cider,?? non- 
intoxicating fruit juices,** or vermuth.®° 


Term has been distinguished from sake,*® and 
spirituous liquor,*? but it has been said that wine is 
embraced by the term “spirituous liquors.”?§ 


Wine gallon. A gallon of two hundred and thirty- 
one eubie inches.*® 


Wine grower. A person who manufactures wine 
from grapes grown on his own premises.?° 


125, 126; Nishimiya v. United 


ie Webat D Or. 348. States, 131 F. 650, 651. 
. ebster ° “Sake” 54 C.J 
: weep gut9: 
“There is a ‘windy,’ that is, a cold|__23. United States v. Sweet Valley . 
side of the law, now as formerly Wine Co. 208 F. 86, 87. Bi ate yen Ok uae See wir 
(Twelfth Night, Act Ii, Se. 4), and 24 Worcester [quot Hinton v. | 517: Caswell” Vv ’ State, 2 Serueai ae 
the law turns a cold face (a windy | state, 31 So. 568, 132 Ala. 29, 31]. (Tenn.) 402, 403 [quot Sarlis v. Ul. 
side) to perpetuities and the tying Ss. 14 8 Cr “720 52. BT “ i > 
up of landed properties by entail- 25. New Standard D. [quot U. S.| Pq. 5567 » 152 U.S. 570, 576, 38 
ya wees v. Pauk, 98 S.W. 471,| v. Silvia, 28 F.(2d) 73]. 1. 
o. 75, 86. se : os <icat- 
‘ 26. State v. Moore, 5 -Blackf. yg cet Danorr see tne 
16. Brede v. Minnesota Crushed} (Ind.) 118; People v. Crilley, 20 Barb. 
Stone Co., 178 N.W. 820, 821, 146] (N.Y.) 246, 248. 3s. State v. Giersch, 4 S.E. 193, 98 
Minn, 406. A N.C. 720, 724 
AD pesca ee em Ady A: Tote ents v. Morrison, 1 Ill. App. 
, icholson Coa ining Co, v. | 460, 53. 39. J. M. Ceballos & Co. v. U. S., 
aes aad 136 S.W. 620, 143 Ky. 348, 28. go reese D. [quot Hinton y, | 189 F. 705. 
; Y : State, 31 So. 568, 182 Ala. 29, 31; Meld- 40. State v. See WwW. 
18. United States v. Silvia, 28 I.! man v. Morrison, 1 IlLApp. 460, 462];!104 Mo.App. 29 oe a 


Kor later cases, developments and changes in the law see Annotations, same title and section number, 
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WINE—WITH 


Wine room. A place ostensibly established for the 
sale of wines.4t The term has been employed also 
to designate a place kept in connection with, or as a 
part of, a saloon; a place which patrons of a saloon 
may use for private tippling purposes instead of 
drinking at the bar, and in which a portion of the 
business of the saloon is carried on.*? 


Other phrases: “Australian wine licenses,’’4? “do- 
mestic wines,”4* “sparkling or other wines,’#> and 
“still wines and vermuth.”# 


WING NET. A fishing net consisting of netting 
stretched over hoops somewhat similar to barrel 
hoops, the first of which is about thirty inches in di- 
ameter, and the succeeding hoops greatly decreasing 
in size; about twelve feet in length and a wing about 
five feet long on each side, one end of the net being 
attached to the shore, mouth upstream.*? 


WINNING.#* 


WINNOWING MACHINE. A machine for clean- 
ing grain by the action of riddles and.sieves and air 
blast; a fanning machine or fanning mill.*9 


WINTER. The coldest season of the year;®° nec- 
essarily a part of two years, the later part of one, 
and the early part of the following;5? the season of 
the year in any region in which the sun shines most 
obliquely.5? 


Phrases: “Until winter is over,’5*® and “winter- 
strained lamp oil.”54 


WIPER. A railway employee whose duty it is 
to clean engines inside and outside, assist in getting 


41. Barker v. State, 43 S.E. 744, [b] 


745, 117 Ga. 428. 


42, Walker v. People, 37 P. 29, 30, 
5 Colo.App. 87 [quot Ellis v. People, 
88 P. 461, 38 Colo. 516, 517]. 


43, Lucas vy. Graham, 5 Austr.C.L. 53 
R. 188, 191. . 

44, Barker v. State, 
745, 117 Ga. 428. 

45. Taylor v. Treat, 153 F. 656. 

46. Taylor v. Treat, supra. 

47. Freeman v. State, 100 S.W. 723, 
jae Abs. Tenn. ‘95. 

48. “Winning” see Mines and Min- 
erals § 112. 


49. Century D.; 8 Knight Am. 
Mech.D. p 2786 [both quot Baker v. 57. 
F'. A. Duncombe Mfg. Co., 146 F. 744, 


Aronson, 


43 S.E. 744,} 199 


56. ‘Wires: 


Municipal 
23381, 3821; 


Webster 


Conventionally, however, win- 
ter includes the months of December, 
January, and February. Whitney v. 65 
TLIO Me A COMO Ca ltA pp: 9s 5 
Poa v. Hoglund, 198 Ill.App. 485, 


Saarela v. Hoglund, supra. 
54. Hart vy. Hammett, 18 Vt. 127, 


55. Grannis v. Chicago, ete., R. Co., 
46 N.W. 1067, 81 Iowa 444, 446. 


Electricity §§ 10, 11. 


In streets see Eminent Domain § 103; 
i Corporations §§ 

Telegraphs and Tele- 69. 
phones §§ 41, 51. 
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them in and out of the roundhouse, clean out cinder 
pits, load coal, and do general work.®® 


WIRE. [§ 1] A. As Noun.®* <A thread or slen- 
der rod of metal.°7 


Wire of shoes. <A four-pronged structure of wire, 
on which are strung the uppers-of shoes.°§ 


Other phrases: “Or the wires of any electrie light 
corporation,”®® and “wire or wiring.’’®° 


[§ 2] B. As Adjective, the word is sometimes em- 
ployed, as in the phrase “wire glass.”*1 


[§ 3] ©. As Verb, the term may be used as in the 
phrases “wire us,’°? and “wiring out.’6 


WIRELESS TELEGRAPHY.*+ 
WISELY. Phrase: “Wisely direct.”5 


WISH. [§ 1] A. As Noun. Desire;** eager de- 
sire; longing; expression of desire; a thing desir- 
ed; an object of desire.®7 


Phrases: “It is my wish and expectation,’®’ and 
“wish and desire.’”?%® 


[§ 2] B. As Verb, the term may be used as in the 
phrases “as she may wish,”?’?° “I wish,”71 “I wish 
it to be done,”?? “we wish to cancel,’’7? and “whether 
he shall wish.”74 


WITCHCRAFT.75 


WITH. A word possessed of a variety of mean- 
ings which can only be determined from the connec- 
tion in which it is used.7® Primarily it is said to 
mean accompaniment, association, proximity;77 con- 


64. See Telegraphs and _ Tele- 


phones § 378. 


Matter of Foley’s Will, 10 N. 
Y.S. 12, 14, 2 Conn.Surr. 298 (“I wish 
it to be done” distinguished). 


66. Standard D.; Barney vy. Hays, 
29 P. 282, 11 Mont. 571, 576, 28 Am. 
S.R. 495. 


“Desire” 18 C.J. p 973. 


67. Webster D. [quot Noice v. 
Schnell, 137 A. 582, 589, 101 N.J.Eq. 
252, 52 A.L.R. 965]. 


68. Russell v. United States Trust 
Co. of New York, 136 F. 758, 760, 69 
C.C.A. 410. 


Holmes v. Dalley, 78 N.E. 513, 
514, 192 Mass. 451; Matter of Cope- 
land, 77 N.Y.S. 931, 38 Misc. 402, 403, 
3 Mills 182. 


1878, 


748, 77 C.C.A. 234]. 


50. Webster D. [quot Whitney v. 
Aronson, 130 P. 700, 21 Cal.App. 9, 12]. 


51. J. T. Day’s Committee v. Ex- 
change Bank of Kentucky, (Ky.) 116 
Sow. 259, 260. 

52. Webster D. [quot Whitney v. 
Aronson, 130 P. 700, 21 Cal.App. 9, 
12). 

[a] Astronomically (1) north of 
the equator winter lasts from the 
winter solstice, about December 21, 
until the vernal equinox, about March 
21. Whitney vy. Aronson, 130 P. 700, 
oie Gal. App. 9: (2) “Winter begins 
in the latitude in which Chicago is 
situate when the sun enters Capri- 
corn, at which time the sun is at its 
greatest distance from the equator, 
or at the winter solstice, about De- 
cember 22nd, and ends with the com- 
mencement of the vernal equinox, 
which occurs about March 21st.” 
Saarela v. Hoglund, 198 Ill.App. 485, 
487. 


58. W. H. McElwain Co. v, Bul- 
lock, 217 F. 962, 963. 


59. Moore v. Champlain Electric 
Co., 85 N.Y.S. 37, 39, 88 App.Div. 289. 


60. Muckle v. Moore, 19 A. 801, 134 
Pa. 608. 611. 

61. Schmertz Wire-Glass Co. v. 
Pittsburgh Plate-Glass Co., 168 F. 73, 
74 (wire glass is a sheet of plate glass 
having embedded in its center a fine 
wire web. “This web strengthens 
the sheet and prevents its being shat- 
tered by fire or a blow. Rough wire- 
glass is cast in two varieties, one 
adapted for polishing, the other not. 
Unpolished wire-glass is used for sky- 
light and area purposes. _ Polished, 
or wire-glass plate, is used as ordi- 
nary plate glass in large buildings 
for window lights). 

62. Freeman vy. Citizens’ Nat. 
Bank, 42 N.W. 632, 78 Iowa 150, 153, 
4 L.R.A. 422. 

63. Mullen v. Metropolitan St. Ry. 
Co., 85 N.Y.S. 134, 89 App.Div. 21. 


70. Scott v. Scott, 105 S.W. 896, 
897, 32 Ky.L. 464. 


71. Strout v. Strout, 
578, 117 Me. 357. 


72. Phillips v. Phillips, 
414, 22 INDY 97. 


73. Ireland v. Dick, 18 A. 735, 130 
Pa. 299, 316. 


74, Warfield v. Vandiver, 60 A. 538, 
544, 101 Md. 78, 4 Ann.Cas. 692. 


75. See Conjuror 12 C.J. p 504. 


76. State v. Pemberton, 104 P. 556, 
39 Mont. 530, 533; Northeastern Tel., 
etc., Co. v. Hepburn, 69 A. 249, 73 N. 
J.Eq. 657, 664; Southold v. Parks, 84 
N.Y.S. 1078, 41 Mise. 456, 459; Brooks 
v. Ratcliff, 33 N.C. 321, 326; Leeke 
v. Bennett, 1 Atk. 470, 26 Reprint 300. 


77. Goldie v. McDonald, 78 Ill. 605, 
606 [foll Furness v. Helm, 54 Ill.App. 
435, 436]; State v. Pemberton, 104 
P. 556, 39 Mont. 530, 533. 


104 A. 577, 


19 N.E. 
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nexion, appendage, concomitance;78 and denotes or 
relation 
proximity, association, connection, or the like.*® 
sometimes has the same meaning as have the words 
same time; 


expresses some situation or 


“as ineident thereto;’8° “at thee 


addition to;”*? “together with.”’? 
ployed as implying continuity.s* 


It sometimes has the same foree 
Wordsm raid, 3° “by, °° or trom. 


With a view to. 


With a strong hand. A phrase used in actions of 
a greater foree was 
used than is ordinarily expressed by the phrase vi et 


forcible entry, implying that 


78. Hart v. Fanny Ann, 6 T.B.Mon. 
(Ky. ) 49). 51. 


79. Webster D. [quot Bertig- 
Smythe Co. v. Bonsack Lumber Co., 
86 Sow. 870, 872, 112 Mo.App. 259]; 
Van Meter v. Goldfare, 236 Ill.App. 
126, 134. 


80. Durham, etc., R. Co. v. Walk- 
er, 2 Q.B. 940, 966, 42 H.C.L. 987, 114 
Reprint 364. 


81. Wilkins v. Troutner, 24 N.W. 
37, 66 Iowa 557, 559; Beddow v. Flage, 
126 N.W. 97, 98, 20 N.D. 66; Hossler 
Vv. Hartman, 82 Pa..53,. 56. 


82. Hall v. Penney, 11 Wend. (N. 
Y.) 44, 45, 25 Am.D. 601; Beddow v. 
Flage, 126 N.W. 97, 98, 20 N.D. 66; 
Kimball v. Woodruff, 55 Vt. 229, 231. 


83. Northeastern Tel., etc., Co. v. 
Hepburn, 69 A. 249, 73 N.J.Ea. 657, 
664. 


84 Ludlam v. ae heh 95 N.Y.S. 


862, 864, 47 Misc. 2 


Jide 
85. State v. Pemberton, 104 P. 556, 
39 Mont. 530, 533. 


86. Webster D. [quot Bertig- 
Smythe Co. vy. Bonsack Lumber Co., 
86 S.W. 870, 872, 112 Mo.App. 259]. 


87. State v. Pemberton, 104 P. 556, 
39 Mont. 530, 533. 


88. Reg. v. Frost, 9 C.&P. 129, 177, 
38 E.C.L. 87, 173 Reprint 771. .See 
Willis v. Weeks, 105 N.W. 1012, 1014, 
129 Iowa 525 (‘We have discovered 
no case on ‘all four’ with this; but 
expressions in text-books and deci- 
sions may be found treating like 
clauses, where the word ‘with’ is used, 
instead of ‘and,’ in harmony with our 
own conclusion’’). 


89. Pettee v. Flewellen, 2 Ga. 236, 
239; Bertig-Smythe Co. v. Bonsack 
Lumber Co., 86 S.W. 870, 872, 112 Mo. 
App. 259; State v. Pemberton, 104 P. 
556, 39 Mont. 530, 583; Southold v. 
Parks, 84 N.Y.S. 1078, 41 Misc. 456, 
458: Drouilhat vy. Schmidt, (Or.) 9 
P. 67, 69; Boyce v. Wilkins, 5 Serg.& 
R. (Pa.) 329, 330. 


90. Seignorett v. Noguire, 2 
Raym. 1241, 1242, 92 Reprint 318. 


91. Stone y. Jenison, 70 N.W. 149, 
111 Mich. 592, 601, 36 L.R.A. 675. See 
Ex p. Taylor, 18 Q.B.D. 295, 302 (“with 
a view to prefer creditors’’). 


92. Polack v. McGrath, 25 Cal. 54, 
59; Butts v. Voorhees, 13 N.J.Law 
13, 18, 22 Am.D. 489; State v. Ray, 32 
N.C. 39, 40; Com. v. Brown, 21 A. 17, 
138 Pa. 447, 452; Rex v. Bathurst, 
Say. 225, 227, 96 Reprint 860; Rex v. 


Ld, 


It may be used as 
denoting the means or instrumentality by whieh an 
end or purpose is accomplished ;*%° the accompant- 
ment of cause, means, instruments, ete.,8° and as hav- 
ing the same meaning of the phrase “by means of.’’* 


and meaning as the 
2790 


With the intent to pursue, or de- 
sign of pursuing, a particular course.?t 


WITH 


armis.°? 
of nearness, 
It : 

Brewing Co 
L981 Kin 
It may be em- 


Other phrases: 
9 “along with the deed, 
adultery or fornication with each other,”®® “with ae- 
erued interest,”®® “with a design,”®? oy ith advice of 
the eounei i198 “with a gun,”?® “with a hypothesis, 
‘with all dispateh,”? “with all faults,”® “with all over- 
plus,”* “with allowance for wear and tear,’”® “with 
all possible dispateh,’’® “with all the privileges there- 
to belonging,”? “with and by means of,”* “with any 
other person,”® “with as little delay as possible, 
“with a view of giving the creditors a preference 


“A. G. Shape, with Jos. Schlitz 


94 “commit 


YL 


9710 


over other ereditors y24 “with benefit of survivor- 


event,”+7 


Wilson, 
432. 
Necessity of use of phrase in in- 

dictment see Forcible Entry and De- 

tainer § 16. 


“Vi et armis” 67 


8 T.R. 357, $61, 101 Reprint 


C.J. p 245. 


93. Jos. Schlitz Brewing Co. v. 
Grimmon, 81 P. 43, 46, 28 Nev. 235. 
94 Flint River Lumber Co. v. 


Smith, 49 S.B. 745, 746, 122 Ga. 5. 


95... “State v. Jarvis, 26 PB. 302, 20 
Or. 4387, 439, 23 Am.S.R. 141. 


96. In re Wadskier’s Will, 103 A. 
188, 88 N.J.Eq. 589, 591. 


97. State v. Greenleaf, 
71 N.H. 606, 611. 


54 A. 388, 


98. In re Opinion of Justices, 78 
N.E. 311, 190 Mass. 616, 619. 

99. State v. Freeman, 28 S.C.L. 
57, 65. 


1. Dannelley v. State, 30 So. 452, 


130 Ala. 132, 134. 


2. Rowan vy. Sharps’ Rifle Mfg. Co., 
33 Conny 19.22% 


S$. Whitney v. Boardman, 118 
Mass. 242, 247; Henshaw v. Robins, 
9 Metc. (Mass.) 88, 90, 43 Am.D. 367; 
Shepherd v. Kain, 5 B.&Ald. 240, 241, 
7 H.C.L. 137, 106 Reprint 1180 [quot 
Cornelius v. Molloy, 7 Pa. 293, 298; 
Smith v. Richards, 13 Pet. (U.S.) 26, 
43, 10 L.Hd. 42; Taylor v. Bullen, 5 
Exch. 779, 784, 155 Reprint 341]; Pick- 
ering v. Dawson, 4 Taunt. 778, 781, 
128 Reprint 537 [quot Smith vy. An- 
drews, 80 N.C. 3, 6]. 


4 Bertig-Smythe Co. 
Lumber Co., 86 S.W. 870, 
App. 259. 


5. Ghisalberti v. Lagarde, 
App.) 146 So, 768, 764. 


6 Lowber v. Bangs, 2 Wall. (U. 
S.) 728, 7388, 17 L.Ed. 768; Giuseppe 
v. Manufacturers’ Export Co., 124 F, 
663, 666; Smith v. Roberts, 67 F. 361, 
362, 14 C.C.A. 417; Moody v. Five Hun- 
dred Thousand Laths, 2 F. 607; Hul- 
then v. Stewart, [1903] A.C. 889, 894. 


7. Ombony & Dain v. Jones, 19 N. 
YW. 234; 237. 


8. State vy. Labounty, 21 A. 
Vt S874, ST. 


9. Freudenheim v. 
640, 644, 201 N.Y. 94. 

10. Wm. Cameron & Co. v. Mat- 
thews, 124 S.W. 192, 198, 59 Tex.Civ. 
App. 118. 


Il. In re’ Cohen, [1924] 2 (Ch. 615, 


v. Bonsack 
872, 112 Mo. 


(La. 


730, 63 


Giitter, 94 N.E. 


ship,”?? “with cargoes “with child,”’!4 “with eol- 
lection,’?> “with ecosts,’1® “with eosts to abide the 
“with 
“with exchange,”2° “with-foree and arms,’’?! “with 
force and fear,”?? “with intent to defraud,’?* “with 


deliberation,”?> “with effect,”19 


Soy 
Stewart & Walker v. White, 5 
PLO SSL: 

12. Haws v. Haws, 3 Atk. 524, 525, 
26 Reprint 1102. 


13. The Whickham, 5 S.Ct. 
113 U.S. 40, 44, 28 L.Ed. 885. 


Muntz v. Smail, 8 C.L.R. 262, 272; 
CyEURS 


346, 


14. See Abortion § 10. 
15. Buck v. Harris, 102 S.W. 640, 
125 Mo.App. 365, 368. 


16. U. S: v. Jemison, Lf eRic2dy 
755; In re Hughes’ Hstate, 246 N.Y.S. 


55, 231 App.Div. 770; 
can Cent. Ins. Co., 53 N.Y/S. 363, 33 
ADD Div. L239 06 er ierpece 8 144; 
Schoonmaker v. Bonnie, 3 N.Y.S. we 
bl Elun’ 34, 335," 76 Noy. CiveProe: 
Hopkins v. Hawkins, 211 N.Y.S. 588, 
590, 125 Mise. 561; In re Newport 
Ave. in City of New York, 160 N.Y.S. 
9, 10, 96 Mise. 42; Green vy. Supreme 
Council of Royal Areanum, 155 N.Y. 
S. 593, 91 Misc. 606; In re Pine’s 
Stream & Hast Meadow Stream in 
Town of Hempstead, 114 N.Y.S. 681, 
682, 62 Mise. 61; Sweet v. Syracuse, 
20 N.Y.S. 924, 925. 


17. Franey v. 
126 N.Y. 658, 660, 4 Silv.A. 452. 


18. State v. Fiske, 28 A. 572, 63 
Conn. 388, 390. 


19. Maryland Casualty 
Lucky Budge Mining Co., 180 S.W. 
1011, 1012, 192 Mo.App. 337; State ex 
rel. Pinkley v. Yount, 172 S.W. 431, 
432, 186 Mo.App. 258; Schutze v. Dab- 
ney, (Tex.Civ.App.) 204 S.W. 342, 347. 


20. Aurora Second Nat. Bank v. 
Basuier, 664.58; 595 di2) C.GlA Same 
North Atchison Bank y. Garretson, 51 
F. 168, 171,.2 C.C.A. 145; Hughitt wi 
Johnson, 28 F. 865, 866; ‘South Whit- 
ley Hoop Co. v. Union Nat. Bank, 101 
N.E. 824, 825, 53 Ind.App. 446; Orner 
v. Sattley Mfg. Co., 47 N.E. 644, 645, 
18 Ind.App. 122; Nicely v. Winne- 
bago Nat. Bank, 47 N.E. ste 477, 18 
Ind. App. 30; Culbertson . Nelson, 61 
N.W. 854, 93 Iowa 187, 199, 57 Am.S.R. 
266, 27 L.R.A. 222: First Nat. Bank 
of Galva v. Nordstrom, 78 P. 804, 
805, 70 Kan. 485; Buck v. Harris, 102 
S.W..640, 125 Mo.App. 365, 368; Flagg 
v. Barnes County School Dist. No. 70, 
4 N.D. 30, 35, 58 N.W. 499, 25 L.R.A, 


Belt v. Ameri- 


Smith, 27 N.E. 559, 


Coss ive 


363. 

21. Com. v. Brown, 21 A. 17, 138 
Pa. 447, 451. ‘ 

22. State vy. 


Pemberton, 104 P. 556, 
39 Mont. 530, 533. 


23. Renner v. State, 153 N.E. 757, 
758, 22 Ohio App. 310: First Nat. 


For later cases, developments and changes in the law see Annotations, same title and section number, 


WITH—WITHDRAWAL 


intent to destroy,”?4 “with intent to intimidate 
him, ”25 “with intent to sell,”?° “with interest,’27 
“with leavene2 onc witli. ies legacies,”?° “with le- 
gal interest, *s980 “with liberty of a “port,??31 “with hke 
intent,”’?? with malice aforethought,”3? “with no- 
tice, ved “with premeditation,’’?> “with property or 
means,”°° “with recourse, 37 “with sufficient sure- 
ties,”28 “with the court,?2° “with the declaration,’’!° 
“with the deed,”*! “with the intent and purpose 
of,”’*? “with the intent of,’’*? “with the intent to com- 
mit,”*4 “with the premeditated design,’”’*® “with the 
prothonotary,”*® “with the reserve of the two 
streets,”*7 “with the right to inherit,’4® “with the 
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9 


ed variously as meaning to cause to move away;°” 
to draw or take back or away;°? to remove;*+ to re- 
sume;°° to take away what has been enjoyed ;>° to 
take from;°* to withhold.®§ 


Phrases: “Agree to withdraw,’’®® “withdraw the 
franchise granted,”°° “withdraw the lands from 
sale,”°! “withdraw the water,”’®? and “withdraw this 
petition ;”°> also “withdrawing from the scene of a 
felony,”°* and “withdrawing shareholders;’’®> and 
also “entry withdrawn,”®® “if the eapital stock of any 
such corporation shall be withdrawn,’’®? “surrepti- 
tiously withdrawn,”®* “when withdrawn,” ‘“with- 
drawn . . . by the tax-payer,’?° and “with- 


same effect,”4° and “with whom she lives.’”>° 
A term that has been defin- 


*WITHDRAW.°*! 


Bank vy. Mills, 272 P. 840, 843, 134 Okl. 
186. 


24, O’Brien v. State, 6 P.(2d) 421, 


39 Ariz. 298. 


25. State v. McGee, 72 A. 141, 142, 
81 Conn. 696. 


26. State v. Mohr, 5 N.W. 183, 53 
Iowa 261, 262; Com. v. Raymond, 97 
Mass. 567, 570. 


or EMixer vi) Mixer, (83"P. 273) 274, 
2 Cal.App. 227; Buck vy. Harris, 102 
S.W. 640, 125 Mo.App. 365, 368; New- 
elev. Clark, 62 ‘Au 555,273 Ni. 2895 
O’Brien vy. Young, 95 N.Y. 428, 430, 
47 Am.R. 64; Halpern v. Langrock 
ISFOSe) COM Dom NoYas. © Lov imeloowe LOO 
App.Div. 464; Lawrence v. Binninger, 
106 N.Y.S. 500, 501, 121 App.Div. 701; 
In re Hagemeyer, 99 N.Y.S. 369, 371, 
1138 App.Div. 472; Hackettstown Nat. 
Bank y. Rea, 64 Barb. (N.Y.) 175, 178, 
6 Lans. 455; Smith v. Goodlett, 21 S. 
W. 106, 92 Tenn. 230, 235; Bradford 
Academy v. Grover, 55 Vt. 462, 463. 


28. Farmers’, etc., Turnpike Co. v. 
oe. 25 Pai 303, 304; 


Lavaggi v. Borella, 67 A. 929, 
930° 73 N.J.Eq. 419. 


36. Arbuthnot v. Brookfield Loan, 
etec., Assoc., 72 S.W. 132, 98 Mo.App. 
882, 388. 

81. Allegre’s Adm’rs v. Maryland 
Ins) Co., 8 Gill -& J., (Md:), 190, 200, 
29 Am.D. 536. 

32. United States vy. Provenzano, 


BUEE. 675; 676 


33. Pelfrey v. - Commonwealth, 
(Ky.) 57 S.W.(2d) 474, 476; Gambrell 
v. Com., 113 S.W. 476, 130 Ky. 513, 
525; Ball v. Com., 101 S.W. 956, 960, 
hope kKey, 601, 613, 31 Ky.L. 188; ‘State 
Vv. Fletcher, 53 So. 877, 879, 127 La. 
602; Crutchfield v. State, 10 S.W.(2d) 
119, 120, 110 Tex.Cr. 420. See also 
Homicide § 62. 


34 Columbus Third Nat. Bank v. 
Poe, 62 S.E. 826, 5 Ga.App. 113, 120. 


35. State v. Fiske, 28 A. 572, 63 
Conn. 388, 390. 


36. Bramhall v. 
45, 48 


37. Redden v. First Nat. Bank, 71 
P. 578, 66 Kan. 747. 


38. Whetstone v. State, 192 N.W. 
124, 125, 109 Neb. 655; Drouilhat v. 
Schmidt, (Or.) 9 P. 67, 69; Cavence v. 
Butler, 6 Binn. (Pa.) 52, 58. 


39. Yatter v. Miller, 17 A. 850, 61 
Vt. 147, 152 (entry made at adjourn- 
ment of court importing that the case 

may be held for consideration and de- 
cision, as of the term, of matters 
heard at the term). 


40. Goldie v. McDonald, 78 Ill. 605, 


Seavey, 28 Me. 


606. 

41. Rosenthal y. Ruffin, 60 Md. 
324, 6. 

42. Wightman v. Catlin, 98 N.Y.S. 
LOTUS LOTS 1138 App.Diven24: 


43. Cardozo v. Brooklyn Trust Co., 
228°R." 333. 


44. Ex parte Wilson, 238 P. 359, 
360, 196 Cal. 515. 
45. Lowe v. State, 96 N.W. 417, 
118 Wis. 641, 660. 
46. Jones vy. Badger, 5 Binn. (Pa.) 
461, 462. 


47... Palmer) v: A eae 33 Me. 
502, 506, 507, 54 Am.D. 636 


48. Weinstein v. Moers, 279 P. 444, 
446, 207 Cal. 534. 

49. Taylor v. Midland Valley R. 
Coslo7 me (92386324) 

50. In re Gallagher, 106 N.E. 558, 
559, 219 Mass. 140; In re Nelson, 105 
N.E. 357, 358, 217 Mass. 467. 

51. See also Withdrawal post; 
Withhold post. 

52. Webster D. [quot Hamilton v. 


Kentucky Disitilleries & Warehouse 
Co., 288 F. 326, 328]. 


53. Richardson D. [quot Snider v. 
Methvin, 60 Tex. 487, 498]; Webster 
D. [quot Hamilton v. Kentucky Dis- 
tilleries & Warehouse Co., 288 F. 326, 


328] 

{a] As implying former posses- 
sion.—(1) ‘‘The primary meaning of 
the word ‘withdraw’ carries with it 


the idea that the act.-from which it 
results is the act of some person who 
has formerly possessed, who made 
the deposit, who owns or controls.” 
Snider v. Methvin, 60 Tex. 487, 498. 
(2) “But to withdraw, e. g., implies a 
putting forth or forward, and then a 
drawing back from one person or 
thing to another; and considered in 
relation to that ‘from’ which [is 
drawn] it denotes privation; but con- 
sidered in relation to that ‘to’ which 
[is drawn] it denotes reunion; agree- 
ably to the meaning of the word 
‘with.’ ’” Richardson S. {quot Snider 
v. Methvin, 60 Tex. 487, 498]. 


54. Webster D. [quot Hamilton v. 
Kentucky Distilleries & Warehouse 
Go., 288 EF. 326, 328]. | See also In- 
ternal Revenue §§ 175, 193. 

“Remove” 54 C.J. p 377. 

55. Richardson D. [quot Snider v. 
Methvin, 60 Tex. 487, 498]. 


“Resume” 54 C.J. p 736. 


56. Central Railroad & Banking 
Co. v. State, 54 Ga. 401, 409. 
57. Central Railroad & Banking Co. 


v. State, supra. 
58. State v. Cunningham, 59 N.W. 


drawn for beverage.purposes.”7! 


WITHDRAWAL." 


Act of withdrawing; as re- 


503, 57 N.W. 1119, 88 Wis. 81, 88. 


[a] “Withholdad”’ distinguished.— 
“Wtymologically there is a difference 
in the meaning of the words ‘with- 
hold’ and ‘withdraw.’’’ State v. Cun- 
ningham, 57 N.W. 1119, 59 N.W. 508, 
88 Wis. 81, 87 (but holding the dis- 
tinction not to be observed in the in- 
stant case). 


“Withhold” post. 
; 59. Gray v. Smith, 43 Ch.D. 208, 
Hos 


60. Central Railroad & Banking 
Co. v. State, 54 Ga. 401, 408. 


61. State v. Cunningham, 59 N.W. 
503, 57 N.W. 1119, 88 Wis. 81, 88. 


62. Rockland Water Co. v. Cam- 
den, etc.,. Water Co., 1b) Al 785, 9789) 
1 L.R.A. 388, 80 Me. 544, 565. 


63. Harris v. Venables, L.R. 7 
Exch. 235, 240. 


{a] Held not to mean “withdraw 
this, petition and not present a new 
one.’ Harris vy. Venables, L.R. 7 
Exch. 235, 240. 


64. State v. Diebold, 277 P. 394, 
396, 152 Wash. 68. 


65. Vought v. Eastern Bldg. & 
Loan Ass’n of Syracuse, 65 N.E. 496, 
L172 N.Y. 508; 515, 92’ Am. S'Re 762; 


66. Mills’ Heirs v. Lee, 6 T.B.Mon. 
CKys)91;, 95,12 Am.D., 118% 


[a] In margin of entry book.— 
“Word ‘withdrawn’ written in the 
margin of the entry book does not 
prove the entry withdrawn.” Mills’ 
Heirs v. Lee, 6 T.B.Mon. (Ky.) 91, 95, 
17 Am.D. 118. 


67. American Steel & Wire Co. v. 
Eddy, 89 N.W. 952, 130 Mich. 266, 267. 


68. Lorenzen v. U. S., 41 F.(2d) 
369, 372. 

68. Hamilton v. Kentucky Disti!l- 
Se: & Warehouse Co., 288 EF. 326, 
328. 

{a] “When removed” equivalent. 


—Hamilton v. Kentucky Distilleries 
& Warehouse Co., 288 FE. 326, 328 (in 
Revenue Act § 600 (a) Comp. St. § 
5986e). 


70. Lorenzen y. U. S., 41 F.(2d) 
3695 812. 

Wi; Lorenzen v. WU. S., 41 By@dp 
369, 372. 

72. Withdrawal of: 
Action see Dismissal and Nonsuit 

§§ 2-30. 


Answer in equity see Equity § 568. 


Appeal see Appeal and Error §§ 2376— 
2378; Justices of the Peace §§ 512-— 
521; References § 364. 


Appearance see Appearances §§ 71— 
19. ; 
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moval, retraction;**® more particularly, the abandon- 
ment of a struggle.74 Phrases: “Real and bona fide 
surrender and withdrawal,”*> “withdrawal by the 
owner [of property in broker’s hands],”*° “with- 
drawal from the scene of a felony,”** “withdrawal 
of certificate,”7* ‘withdrawal sot t.1 % 
charges,”7° “withdrawal of money from the treas- 
ury,”®® “withdrawal of suit,”’8! “withdrawal of the 
eitation,”®? and “withdrawal of the offer.”>* 


As an adjective the word is sometimes employed, as 
in the phrase “withdrawal fee.’’®4 


WITHDRAWING A JUROR.*®® 
WITHERNAM.®® 


WITHDRAWAL—WITHHOLD 


WITHHOLD.’? [§ 1] A. In General. 


To keep 
from action, or to restrain;** to refrain from giv- 
ing’,®® or eoing ;°° to refrain from paying what is 
due;?t to retain in one’s possession what another 
claims;°2 to retain, or to hold or keep back;°* not 


to grant.°4 It has ‘been held that the word ‘implies 
temporary suspension rather than total and final de- 
nial.®® The word has been compared with, and dis- 
tinguished from, “appropriate,”®® “conceal, eM 
“omit,”®s “overlook,”®® “seerete,”? “steal,” and 
“withdraw.” 


Phrases: “Appropriate, secrete, withhold, take, 
steal, and carry away,”? “hide or withhold from ob- 
servation, ”5 “unlawfully withholds . . . the pos- 
session,”® “withhold and steal,’ “withhold commis- 


Attorney see Attorney and Client §!29, 237 Mo. 255. 


186 (as terminating relation), § 370 
(effect upon his lien). 


Bid see Auctions and Auctioneers § 
9; Executions § 612; Judicial 
Sales § 51; Municipal Corporations 
§ 2200. 


Capital or profits see. Partnership §§ 
1052, 1068. 


Case from jury see Trial §§ 321-333. 


Challenge see Juries § 429 (for 
cause), § 483 (peremptory). 


Claim against estate see Ixecutors 
and Administrators § 1017. 


Consent to be sued see States § 462. 
Depositions § 323. 
Deposits in Court §§ 35, 36. 


Evidence see Appeal and Error §§ 
2972-2977; Criminal Law § 2164; 
New Trial § 73; Trial §§ 168, 1173. 

Foreign CORDELL OD. from state see 
Corporations § 40 


Funds deposited see cone and Bank- 
ing § 381 et seq; Deposits in Court 


§§ 35, 36. 
Improper remarks of counsel see 
Trial § 308. 
Trial 


Juror see Criminal Law § 2569; 
§ 459. 


Member see Associations § 67; Build- 
ing and Loan Societies §§ ee 
Mutual Benefit Insurance § 83; Part- 
nership Seo Religious Societies §§ 

ASE 


tires paid into court as tender see 
Tender §§ 95, 9 


Motions § 172. 


Objectionable matter in argument see 
Criminal Law § 2271; ‘Trial § 308. 


Offer or acceptance see Contracts §§ 
101-109. 


Papers from court records see Courts 
§ 3983. 


Pleadings see Equity §§ 494, 528, 568, 
594; Pleading §§ 931, 935-941. 


Property from sale see Judicial Sales 
§ 54. 


Public land from sale see Public 
Lands §§ 82, 373-380. 


Sure ong from jury see Trial §§ 500— 
503. 


Records §§ 13, 39. 


Spirits from bonded warehouse see 
Internal Revenue §§ 193, 4. 


Stipulations § 88. 
Subscription see Corporations § 892. 


73. Webster New Int. D. See also 
cases infra notes 74-83. 

“Removal” 54 C.J. p 110. 

74, State v. Heath, 141 S.W. 26, 


[a] “Miere retreat” distinguished, 
—State v. Heath, 141 S.W. 26, 29, 237 


Mo. 255. See also Homicide § 223. 
Bite emer see Abandonment 
“Retreat”? 54 C.J. p 740. 


75. State v. Heath, 141 S.W. 26, 29, 
237 Mo. 255. 


76. HH. A. Strout Farm Agency v. 
McTeer, 88 A. 411, 111 Me. 169, 170. 
77. State v. Diebold, 277 P. 394, 


396, 152 Wash. 68. 


78 Snider v. Methvin, 60 Tex. 487, 
494; Rex v. Wyke Regis Camp Com- 
mandant, 32 T.UL.R. 483 (of exemp- 
tion from military service). 


79. Butler v. McSweeney, 109 N. 
HE. 653, 655, 222 Mass. 5 
fa] “‘Dismissal’’ of charges” dis- 


tinguished.—Butler v. McSweeney, 
109° N-E: 6538; 655, 222, Mass. 6 


80. Hagler v. Small, 138 N.E. 849, 
852, 307 Ill. 460. 
$1. Young v. Western & A. R. R., 


158 S.E. 464, 465, 48 Ga.App. 257. 


82. Ilezyszyn v. Choquet, 99 A. 
LOR 39s R496. 


83. Davison vy. Vickery’s Motors, 
Tita, worl, Austr: Ceca bts ey ai3: 


84 EH. A. Strout Farm Agency v. 
McTeer, 88 A. 411, 111 Me. 169, 170. 


85. See Criminal Law § 2569; Trial 
§ 459. 

86. See Capias in Withernam 9 C. 
J. p 1277; Replevin § 144. 


87. See cross references infra § 2. 


88. Century D.; Webster D. [both 
quot Tally v. Brown, 125 N.W. 248, 
146 Iowa 360, 374, 140 Am.S.R. 282]. 


“Restrain” 54 C.J. p 732. 


39.., Centuryo 1D. [quote Tally. sav: 
Brown, 125 N.W. 248, 146 Iowa 360, 
374, 140 Am.S.R. 282]. See Brooke v. 
State, 128 So. 814, 817, 99 Fla. 1275, 
69 A.L.R. 1178; Stedman y. State, 86 
So. 428, 430, 80 Fla. 547; U.S. v. 
Miller, 28 P. 957, 8 Utah 29, 33. 


“Giving” or “prior posses. 
incompatible.—(1) “That can- 
not be withheld that has already been 
given.” U. S. v. Miller, 28 P. 957, 8 
Utah 29, 83. (2) “Neither. can that 
be withheld which is already pos- 


sessed.’’ Stedman vy. State, 86 So. 
428, 430, 80 Fla. 547. 
90. Century D:. [quot Tally vy. 


Brown, 125 N.W. 248, 146 Iowa 360, 
3874, 140 Am.S.R. 282]. 


91. Dupuy v. Board of Hducation 
of City and County of San Francisco, 
289 P. 689, 691, 106 Cal.App. 533 (de- 
scribing this ‘as “the usual mean- 


ing”). 


92. Fitzpatrick v. Garver, 161 S. 


W. 714, 715, 253 Mo. 189. 


98. Webster D. [quot Tally v. 
Brown, 125 N.W. 248, 146 Iowa 360, 
374, 140 Am.S.R. 282; People v. Lam- 
merts, 58 N.E. 22, 164 N.Y. 137, 144, 
LO NEY. Cre 1.581, 


“Retain” 54 C.J. p 738. 


94. Webster D. [quot Tally ava 
Brown, 125 N.W. 248, 146 Iowa 360, 
Bi me Am.S.R. 282]. 

S. v. Dumas; 13 S.Ct.) 872; 
STs. 149° U.S. 278, 284, 37 L.Hd. 734. 


“Denial” 18 C.J. p 485. 
“Suspension” 60 C.J. p 1192. 


96. People v. Lammerts, 58 N.E. 
22. 24, 164 N.Y. 137, 144, 15 N.Y.Cr. 
158. 

“Appropriate” 4 C.J. p 1457. 


97. —~U. Sy v.. Phillips, 196) Biyba2 
ae Taylor v. Bruscup, 27 Md. 219, 


{a] Broader than 
“The word ‘withhold’ is wider than 
2 Ssconceal: =, . &., a bank- 
rupt may withhold monee by stub- 
bornly refusing to pay, and defying 
his creditors to get it out of him 
[without concealing it].” U. Vv. 
Phillips, 196 F.. 574, 576. 


“Conceal” 12 C.J. p 378. 


98. Tally v. Brown, 125 N.W. 248, 
146 Iowa 360, 373, 140 Am.S.R. 282. 
See Muscatine Lighting Co. v. Pitch- 
forth, (Iowa) 243 N.W. 292, 294. 


“Omit” 46 C.J. p 1090. 


99. Tally v. Brown, 125 N.W. ae 
146 Iowa 360, 375, 140 Am.S.R. 282 


“Overlook” 46 C.J. p 1162. 
1. U.S. v-Phillips, 196 F) 574,960 762 


[a] Broader than “secrete.’’—U. S. 
Vi eehillips, 196 Bo 574; 5.7 6¢ 


“Secrete” 56 C.J. p 1270. 


2. People v. Lammerts, 58 N.B. 
ae 24, 164 N.Y. 137, 144,15 ON wars 
vo. 


“Steal” 59 C.J. p 1222. 


3. See State v. Cunningham, 59 N. 
W. 503, 57 NOW. 1119, 88 Wis. 813783) 


“withdraw” 
draw ante note 58. 


4 People v. Lammerts, 58 N.E. 
24, 164 NY. 13%, 15 Ney @rvaines 


eee Taylor v. Bruscup, 27 Md. 219, 


“conceal.”’— 


22, 


6. 
714,715, 253 Mo. 189. 
ment §§ 45-52, 123. 


7. People v. Lammerts, 58 N.E. 
22, 24,,164 N.Y.,18%, 144, 15. N. Weer: 


For later cases, developments and changes in the law see Annotations, same title and section number. 
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equivalent see With- be 


Fitzpatrick v. Garver, 161 S.W. 
See also Hject- 


: 
; 


sions on . . . [postmasters’] returns,’ “with- 
hold information,”® “withhold the compensation al- 
lowed by law,”!° “withhold the land from sale,’”!1 
and “wrongfully withholds;”!? also “deducted and 
withheld,”1* “improperly withheld,”14 “taxable prop- 
erty withheld,”?® “willfully withheld,”’¢ “withheld, 
concealed or misapplied,’7 “withheld from taxa- 
tion,’ “withheld money,”!® “withheld or overlook- 
ed,”°° “withheld, overlooked or from any other cause 
not listed,”?+ and “withheld salary.”22 


[§ 2] B. Withholding.?* The present participle 
of withhold; and it has been held to mean deten- 
tion.?* In relation to trust moneys, the word has 
been held to mean being misapplied ;?> hence some- 
thing more than mere nonpayment or nonproduction 
of the money.?® 


Withholding agent. In income tax parlance, the 
term means any person required to deduct and with- 


8 U. S. v. Dumas, 13 S.Ct. 872, 
149 U.S. 278, 283, 37 L.Ed. 734; U.S. 


WITHHOLD—WITHIN 


Means of support see Husband and 
Wife §§ 925-928; 
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hold any tax under the provisions of sections 221 or 
237 of the Revenue Act of 1924.77 


Other phrases: “Deduction and withholding,”?* 
“detention or taking and withholding,’”’?® “taking and 
withholding,’?® “withholding from assessment,’’*! 
“withholding information,”®? “withholding the means 
of support,”®* and “ ‘withholding’ the trust mon- 
ies.””54 


WITHIN.*> [§ 1] A. In General. It has been 
said that the word is in general use and is well un- 
derstood, and that it has often been judicially defin- 
ed,°° but that it is not one of such preciseness as to 
have but one meaning,®* and that it has a variety 
of meanings according to the connection in which it 
is used.28 It is the antithesis of “extrinsie,’°® and 
“without,”’*° but not necessarily a synonym of “in- 
terior.”’*1 


[§ 2] B. As Adverb. Inside;#2 in the inner 


ion Pac. R. Co. v. Bowers, 28 F.(2d) 


Parent and Child | 370, 371]. 


v. Miller, 28 P. 957, 8 Utah 29, 33. 


9. State v. Johnson, 228 N.W. 926, 
929, 179 Minn. 217; State v. Sharp, 
141 N.W. 526, 527, 121 Minn. 381. 


As offense by bank officer see 
Banks and Banking §8§ 193, 194. 


10. U. S. v. Miller, 28 P. 957, 8 
Utah 29, 34. 

11. State v. Cunningham, 59 N.W. 
503, 57 N.W. 1119, 88 Wis. 81, 88. 


12. Tittle v. Kennedy, 50 S.E. 544, 
Glas. C.wik- 4.Ann. Cas. 68. 


13. Revenue Act (1921) tit 2 pt 2 
§ 221(b) [quot Union Pac. R. Co. v. 
Bowers, 28 F.(2d) 370, 371]. 


14, Archbold vy. Commissioners of 
Charitable Donations & Bequests for 
Ireland, 2 H.L.Cas. 440, 457, 9 Re- 
print 1159. 


15. Muscatine Lighting Co. v. 
Pitchforth, (Iowa) 243 N.W. 292, 294; 
Tally v. Brown, 125 N.W. 248, 146 
Iowa 360, 374, 140 Am.S.R. 282. See 
ao Taxation §§ 131, 1017-1019, 1080— 


16. State v. Sharp, 141 N.W. 526, 
527, 121 Minn. 381. 


17. Archbold v. Commissioners of 
Charitable Donations & Bequests for 
Ireland, 2 H.L.Cas. 440, 458, 9 Reprint 
1159. 

18. Muscatine Lighting Co. v. 
Pitchforth, (Iowa) 243 N.W. 292, 294. 
See also Taxation §§ 131, 1017-1019, 
1080-1099. 

19. Dupuy v. Board of Education 
of City and County of San Francisco, 
289 P. 689, 692, 106 Cal.App. 533. 


20. Tally v. Brown, 125 N.W. 248, 
146 Iowa 360, 375, 140 Am.S.R. 282. 


21. Muscatine Lighting Co. v. 
Pitchforth, (lowa) 243 N.W. 292, 295. 
See also Taxation §§ 131, 1017-1019, 
1080. 


22. Williams v. Bagnelle, 72 P. 
408, 409, 138 Cal. 699, 701; Dupuy v. 
Board of Education of City and Coun- 
ty of San Francisco, 289 P. 689, 692, 
106 Cal.App. 533. 


23. Withholding: 


Decedent’s estate, see Executors and 
Administrators § 26. 


Bssential facts or truth see Contracts 


§§ 281-283; Deeds §§ 148-153; 
pate eo ree § 41; Fraud §§ 12— 
9, 128. 


Evidence as raising inference that 
it is unfavorable see Criminal Law 
§ 1025; Evidence §§ 53-59. 


§§ 208-213. 


Personal property as conversion see 
Trover and Conversion §§ 52-55. 


Possession as element of ejectment 
pee Ejectment §§ 45-52, 123, 248, 


Primary evidence as rendering sec- 
ondary evidence admissible see Evi- 
dence §§ 1332-1339. 


Property from taxation see Taxation 
131 (property erroneously omit- 
ted), §§ 1017-1019 (addition of 
omitted property), §§ 1080-1088 
(review and correction of assess- 
ment), §§ 1089-1099 (appeal). 


Public lands from sale see Public 
_ Lands §§ 82, 373-380. 


Testimony or suppressing evidence 
as contempt see Contempt § 51. 


24. Tittle vy. Kennedy, 50 S.E. 544, 
546, 71 S.C. 1, 4 Ann.Cas. 68. : 


“Detention” 18 C.J. p 983. 


25. Archbold v. Commissioners of 
Charitable Donations & Bequests for 
Ireland, 2 H.L.Cas. 440, 462, 9 Re- 
print 1159. 


“Misapply” 40 C.J. p 1213. - 


26. Archbold v. Commissioners of 
Charitable Donations and Bequests 
for Ireland, 2 H.L.Cas. 440, 461, 9 Re- 
print 1159. 


[a] As more than nonpayment.— 
In construing an act of parliament, 
7 & & Vict. c 97 § 12, authorizing the 
Commissioners of Charitable Dona- 
tions and Bequests for Ireland “tp 
sue for the recovery of every char- 
itable donation, devise, or bequest 
to be applied in Ireland, which shall 
be withheld, concealed, or misap- 
plied,” the court said: “The word 
‘withholding,’ even if it were not in 
the position of coming within the 
rule, ‘noscitur ex sociis,’ means some- 
thing more than the mere non-pay- 
ment of, than the mere non-produc- 
tion of the money; it means being 
misapplied; in the case of a trust it 
means something more than the mere 
non-payment, but ‘noscitur ex sociis.’ 
‘Misapplied,’ the word coupled with 
it, shews clearly what is meant by 
it; it is ‘withheld’ in thac kind of 
way to which ‘misapplied’ is a stron- 
ger expression, but is eliso applicable.” 
Archbold v. Commissioners of Chari- 
table Donations and Bequests for Ire- 
land, 2 H.L.Cas. 440, 461, 462, 9 Re- 
print 1159. 


27. Revenue Act (1924) tit 1 
200(c), 26 U.S.C.A. § 931(c) [quot Un- 


[a] Held not to be “taxpayer,” as 
defined by Revenue Act (1924), tit 1 
§°2.(9),. 26) Ui.SiCcA. § 11262) Ca) Coy: 
Union Pac. R. Co. v. Bowers, 28 F. 
(2d) 370, 371: 


28. Revenue Act (1921) tit 2 pt 2 
§ 221(b) [quot Union Pac. R. Co. v. 
Bowers, 28 F.(2d) 370, 371]. 


29. Code Civ. Proc. (1902) § 283 
[quot Tittle v. Kennedy, 50 S.E. 544, 
545,.71 S.C. 1, 4 Ann.Cas. 68]. 


30. Code Civ. Proc. (1902) § 299 
[quot Tittle vy. Kennedy, supra]. 


31. Tally v. Brown, 125 N.W. 248, 
146 Towa 360, 374, 140 am.S.R. 282. 
See also Taxation §§ 131, 1017-1019, 
1080-1099. 


32. State v. Johnson, 228 N.W. 
926, 928, 179 Minn. 217; State v. 
Sharp, 141 N.W. 526, 527, 121 Minn. 


381. See also Banks and Banking §§ 
193, 194. 


33. See Husband and Wife §§ 925— 
928; Parent and Child §§ 208-213. 


34 Archbold v. Commissioners of 
Charitable Donations and Bequests 
for Ireland, 2 H.L.Cas. 446, 461, 9 Re- 
print 1159. 


S5. See also In 31 C.J. p 354; With- 
out post. 


36. McDougald v. Incorporated 
Town of Broken Bow, 176 P. 959, 961, 
TAR OK 23H". 


37. Chicago, S. F. & C: R. 
Eubanks, 32 Mo.App. 184, 190. 


338: ('Chicazo}, (S) (Pi és Ra Connve 
Eubanks, supra. 


39. Preston vy. A®tna Ins. Co., 85 
N.EB. 1006, 1008, 193 N.Y. 142, 145, 19 
L.R.A.N.S. 133. 

“Extrinsic” 25 C.J. p 332. 

49. Preston v. Adtna Ins. Co., 85 
N.E. 1006, 193 N.Y. 142, 145, 19 LR. 
A.N.S. 133; State v. Risjord, 198 N. 
W. 273, 274, 183 Wis, 553. See Dag- 
gett v. State, 4 Conn. 60, 64, 10 Am.D. 
100 (“The addition . . had not a 
chimney . ras ‘within it’; but 
the chimney was ‘without’ the addi- 
tion, although made for its accom- 
modation’’). 


“Without” post. 
41. Preston vy. Attna 


N.E. 1006, 1008, 193 N.Y. 
R.A.N.S. 133. 


42. Standard D. [quot Mackay y. 
Commonwealth Casualty Co., 34 S.W. 
(2d) 564, 224 Mo.App. 1100, 1102). 


“Tnside” 32 C.J. p 795. 


Costye 


Ins.. Co., 86 
142, 19 Ts: 
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part ;*° opposed to outside.*4 


Phrases: “Brushes, within 
“within mentioned payee.’’*® 


[§ 3] C. As Preposition—1l. In 


Place, the word has been used in the sense of abutting 
upon ;*? in;*® in all parts of;*® inside of ;°° inside 
the limits of 354 in the inner,°? or interior,®* part, or 
not exceeding ;°° 
not going outside of ;°7 not outside of ;°§ not with- 
The word has been com- 


side of; into;>* not beyond ;5° 
OUbAee eons 6° 


pared with, 


through. 
and 


Phrases: 


43. Webster’*D. [quot Clement v. 
Nelson, 46 Ala. 634, 636 (in argument 
of unsuccessful appellant)] [quot 
and adopted Levert v. Read, 54 Ala. 
529, 531]. 

44. Siandard D. [quot Mackay v. 
Commonwealth Casualty Co., 34 S.W. 
(2d) 564, 224 Mo.App. 1100, 1102]. 


“Outside” 46 C.J. p 1159. 


45. Honnick v. Phoenix Ins. Co., 22 
Mo. 82, 85. - 


46. Bullen vy. McGillicuddy, 2 Dana 
(Ky.) 90, 91. 


47. Baddeley v. Gingell, 
319, 332, 154 Reprint 136. 


“Abutting” 1 CJ. p 376. 


“Wpon” see On or Upon 46 C.J. p 
1095. 


48. Schmohl v. Travelers’ Ins. Co., 
(Mo.App.) 189 S.W. 597, 599. 


[a] “In” synonymous.—‘‘We find 
in Webster’s Dictionary that the word 
‘within’ is given as a synonym of 
the word ‘in,’ and we think that as 
applied to location as being on the 
inside or outside of an inclosure, they 
are synonymous, the context or form 
of expression determining which 
should be used.’ Mackay v. Com- 
monwealth Casualty Co., 34 S.W.(2d) 
564, 566, 224 Mo.App. 1100. 


“In” 31 C.J. p 354. 


49. Pigott v. Bayley, 6 B.&C. 16, 
17, 13 B.C.L. 19, 108 Reprint 358. 


50. Webster ©. [quot In re White’s 
Estate, 288 P. 764, 130 Kan. 714, 716; 
Mackay v. Commonwealth Casualty 
Co., 34 S.W.(2d) 564, 224 Mo.App. 1100, 
1102]; Gallup & Co. v. Rozier, 90 S.E. 
209, 212, 172 N.C. 288; State v. Ris- 
jord, 198 N.W. 273, 274, 183 Wis. 553. 


51. Webster D. [quot Sacks v. 
Legg, 219 I1l.App. 144, 148]. See State 
v. Bilder, 62 N.W. 415, 90 Wis. 10, 14. 


52. Webster D. [quot Clement v. 
Nelson, 46 Ala. 634, 636, in argument 
of unsuccessful appellant (quot and 
adopted Levert v. Read, 54 Ala. 529, 
531)]; Worcester D. [quot Chicago, 
Ss. F. & C. R. Co. v. Eubanks, 32 Mo. 
App. 184, 189]. See Daggett v. State, 
4 Conn. 60, 64, 10 Am.D. 100. See also 
cases infra note 53. 


53. Webster D. [quot Mackay v. 
Commonwealth Casualty Co., 34 S.W. 
(2d) 564, 224 Mo.App. 1100, 1102]; 
Webster Int. D. [quot In re White’s 
Estate, 288 P. 764, 130 Kan. 714, 716]. 


fa] Similar definition.—‘In the in- 
terior or interior part of.” Standard 
D. [quot Mackay v. Commonwealth 
Casualty Co., 34 S.W.(2d) 564, 224 Mo. 
App. 1100, 1102]. 


“Interior” 33 C.J. p 268. 
54. State v. Warburton, 166 P. 615, 


1 Exch. 


deseribed,”® 


distinguished from, 
“throughout,’’® “under,’®* and “nnto.’”®> 


“Between points within the state,’’®® 


WITHIN 


“confined within the house,’”®? “convicted within this 


and 


State,’°s “courts of record within the district,”°® 
“doing damage within his enclosure,”’® “fire orig- 


inating within the vehicle,”*! “from one point with- 


Expressions of 


Aira Kay Ae 


617, 97-Wash. 242. 
“Into” 33°C.J. p 479: 


55. Webster D. [quot Clement v. 
Nelson, 46 Ala. 634, 636, in argument 
of unsuccessful appellant (quet and 
adopted Levert v. Read, 54 Ala. 529, 
5381); Sacks v. Legg, 219 I11.App. 
144, 148; Hovey v. McCrea, 4 How.Pr. 
(N.Y.) 31, 32]; Webster Int. D. [quot 
Jennings v. Russell, 9 So. 421, 92 Ala. 
603, 606]. 


56. Webster D. [quot Sacks v. 
Legg, 219 Ill-App. 144, 148]; Gallup & 
Cee Rozier, 90 S.E. 209, 212, 172 N. 


57. Webster D. [quot Carey-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.E. 899, 150 Ill. 629, 634; Sacks v. 
Legg, 219 Ill.App. 144, 148]. 


58. Emerson v. Commonwealth, 15 
Pittsb.Leg.J.N.S. (Pa.) 273, 275; State 
v. Bilder, 62 N.W. 415, 90 Wis. 10, 14. 


59. Webster D. [quot Mackay v. 
Commonwealth Casualty Co., 34 S.W. 
(2d) 564, 224 Mo.App. 1100, 1102j]; 
Webster Int. D. [quot In re White’s 
Estate, 288 P. 764, 130 Kan. 714, 716]; 
Gallup & Co. v. Rozier, 90 S.E. 209, 
212; 172 N.C. 288. 


60. Continental Life Ins. Co. v. 
Wilson, 137 S.E. 403, 36 Ga.App. 540. 


“On? +46) C.J. 1095: 


61. Mississippi Cent. R. Co. v. 
Pace, 68 So. 926, 109 Miss. 667, 678. 
See Vicksburg & M. R. Co. v. McGow- 
an, 62 Miss. 682, 697, 52 Am.R. 205; 
New Orleans R. Co. v. Toulmé, 59 
Miss. 284, 288. 


“Through” 62 C.J. p 947. 


62. State v. Warburton, 166 P. 615, 
617, 97 Wash. 242. 


63. John T. Stanley Co. v. Lago- 
marsino, 53 F.(2d) 112, 116; Pigott v. 
Bayleyie GB: eC. UG, Wuiaehe- Cul 19. 
108 Reprint 358. See also cases infra 
notes 23, 30. 


“Throughout” 62 C.J. p 949. 


64 Midland R. Co. v. Checkley, L. 
R. 4 Hq. 19, 25. 


“Onder” 65 C.J. po 1202: 
65. Seerinfra this note. 


[a] “Unto” not equivalent.—‘ ‘Un- 
to a jail’ or ‘unto a building’ is not a 
common form of expression, and in 
no popular sense has it ever been 
used to mean to convey within a build- 
ing.” People v. Klammer, 100 N.W. 
600, 187 Mich. 399, 401. 


“Unto” 66 C.J. p 61. 


66. State v. Pullman’s Palace Car 
Co., 23 N.W. 871, 64 Wis. 89, 99. 


67. Garvin v. Union Mut. Casualty 
Co., 222 N.W. 25, 207 Iowa 977, 982, 
61 A.L.R. 633; Rocci v. Massachusetts 


in the state to another point therein,”’? “from points 
outside to points within the state, or ‘vice versa,’”’"® 
“property within the state or ‘within its jurisdie- 
tion,’ ’74 “property within this state,”?* “real or per- 
sonal property within the district,”7® “situated with- 
in this state,”?* “situate within fifty feet of the rail- 
way,”?*® “thrown from within such automobile, ear, 
or vehicle,”?® “wholly within the city,”®° “within a 
licensed hospital,”’! “within a municipal corporation 
or taxing district,’5? “within any county or pre- 
cinct,”S? “ ‘within’ a passenger ecar,”** “within a ra- 


Ace. Co., 110 N.E. 972, 973, 222 Mass. 
336, Ann.Cas.1918C 529; Buske v. Fed- 
eral Casualty Co., 227 N.W. 239, 200 
Wis. 18, 19; Reeves v. Midland Cas- 
ualty Co., 174 N.W. 475, 170 Wis. 370, 
oe 


[a] “Confined ‘at’ the house” com- 
pared and distinguished.—Garvin v. 
Union Mut. Casualty Co., 222 N.W. 
25, 207 Iowa 977, 982, 61 A.L.R. 633. 


[b] “Confined ‘to’ the house” com- 
pared and distinguished.—Garvin v. 
Union Mut. Casualty Co., 222 N.W. 25, 
207 Iowa 977, 982, 61 A.L.R. 633. 


68. U. S. v. Barnabo, 24 F.Cas.No. 
14,522, 14 Blatchf. 74, 

69. State v. Marsh, 168 N.E. 473, 
474, 121 Ohio St. 321. 

70. Pettit v. May, 34 Wis. 666, 672. 


71. Preston v. Adtna Ins. Co., 85 N. 
EB. 1006, 193 N.Y. 142, 148, 145, 19 L. 
R.A.N.S. 133. 


72, State v. Warburton, 166 P. 615, 
617, 97 Wash. 242. 


73. State v. Pullman’s Palace Car 
Co., 23 N.W. 871, 64 Wis. 89, 100. 


74. State v. Baldwin’s Hstate, 19 S. 
W.(2d) 732, 735, 323 Mo. 207. 

75.» Buck -v..-Beach, “71 No 96s; 
966, 164 Ind. 37, 108 Am.SuR. 2725 


Commonwealth v. Northwestern Mut. 
Life Ins. Co., (Ky.) 107 S.W. 233, 234; 
In re Romaine, 27 N.E. 759, 127 N.Y. 
80, 88, 12 L.R.A. 401; Tax Commission 
of Ohio v. Farmers’ Loan & Trust Co. 
of New York, 164 N.E. 423, 119 Ohio 
St. 410, 60 A.L.R. 546; Guaranty 
Trust Co. of New York v. State, 172 
N.E. 674, 677, 36 Ohio App. 45, 54. 


76. McKane v. Burke, 132 F. 688, 
689; Kilgour v. New Orleans Gaslight 
oon 14 F.Cas.No. 7,764, 2 Woods 144, 


77. State v. Baldwin’s Estate, 19 S. 
W. (2d) 732; %35;. 323. Mo. 207. 
78. Walker v. London & B. R. Co., 


3 Q.B. 744, 758, 48 E.C.L. 954, 114 Re- 
print 692. 


79. Continental Life Ins. Co. v. 
Wilson, 137 S.E. 403, 36 Ga.App. 540. 


80. Williams v. City of San Pedro, 
94 P. 234, 235, 153 Cal. 44. 


81. Buske v. Federal Casualty Co., 
227 N.W. 239, 200 Wis. 18, 21. 


82. State v. Houston & T. C. Ry. 
Co., (Tex.Civ.App.) 209 S.W. 820, 823; 
Kettle v. City of Dallas, 80°S.W. 874 
35 Tex.Civ.App. 632, 638 [both cases 
cit Norris v. Waco, 57 Tex. 635, 641]. 


83. Paul v. State, 106 S.W. 448, 451, 
48 Tex.Civ.App. 25. 


84. Mackay v. Commonwealth Cas- 
ualty Co., 34 S.W.(2a) 564, 567, 224 
Mo.App. 1100. ; 

[a] “The 


phrase . . . should 


For later cases, developments and changes in the law see Annotations, same title and section number. 


dius of five miles of the geographical center of 
county,”®® “within a radius of ten miles from 
the city limits,’’®* “within a radius of ten miles of 
{named village],”8* “within a radius of three hun- 
dred feet,”’* “within a railroad car,”’® “within fifty 
miles,”°®° “within five hundred feet of a highway,”®* 
“within five miles,”®? “within his immediate knowl- 
edge,”®* “within His Majesty’s Dominions,”’®* “with- 
in or under the said lands or grounds,”®> “within or 
upon such parks, highways, or boulevards,”®® “within 
said navigation district,”®? “within solid walls from 
floor to ceiling,’®® “within such inclosure,”®® “with- 
in ten miles of the center of the village,”! “within 
. . . ten yards of the canal,’’? “within the bounds,’ 
“‘within’ the car,”* “within the city,”® “within the 


. . . 


be held to cover the platform and the 
steps of a car with a vestibule which 
inclosed them.’”’” Mackay v. Common- 
wealth Casualty Co., 34 S.W.(2d) 564, 
567, 224 Mo.App. 1100. 


[b] “In a passenger car” analo- 
gous.—Mackay v. Commonwealth Cas- 


ualty Co., 34 S.W.(2d) 564, 567, 224 
Mo.App. 1100. 
[ce]. “In’ a railroad car” analo- 


gous.—Mackay v. Commonwealth Cas- 
ualty Co., 34 S.W.(2d) 564, 566, 224 
Mo.App. 1100. 


85. Ralls v. Parrish, 147 S.W. 564, 
567, 105° Tex. 253; Ralls v.. Parish, 
(Tex.Civ.App.) 149 S.W. 810, 812. 


[a] Need not be “wholly within” 
such radius.—Ralls v. Parrish, 147 S. 
DW O4.28D0, 1 Ob “Dex. .2bo3se"" Ralisav., 
pau ish, (Tex.Civ.App.) 149 S.W. 810, 


86. Tipton v. Dunn, 276 P. 282, 129 
Or. 98, 99. 


[a] As including city itself.—Con- 
tract not to engage in the clothes 
cleaning and pressing business “with- 
in a radius of ten miles from the city 
limits” of a certain city held to in- 
clude such city where circle drawn 
from any point in city’s limits includ- 
ed city. Tipton v. Dunn, 276 P. 282, 
129 Or. 98, 99. 


87. Jennings v. Russell, 9 So. 421, 
92 Ala. 603, 606; Cook v. Johnson, 47 
Conn. 175, 177, 36 Am.R. 64. 


[a] “Within ten miles of the cen- 
ter of the village” equivalent.—Cook 
v. Johnson, 47 Conn. 175, 177, 36 Am. 
R. 64 [quot Jennings v. Russell, 9 So. 
421, 92 Ala. 603, 606]. 


ae Sacks v. Legg, 219 Ill.App. 144, 
148. 


89. Mackay v. Commonwealth Cas- 
ualty Co., 34 S.W.(2d) 564, 224 Mo. 
App. 1100, 1102. 


90. Hovey v. McCrea, 4 How.Pr. 
GNELYe)) 34,0 32. 


91. New York & Long Branch R. 
Co. v. Drummond, 45 N.J.Law 511, 513. 


92. Ralls v. Parrish, 147 S.W. 564, 
567, 105 Tex. 258; | Ralls v. Parish, 
(Tex.Civ.App.) 149 S.W. 810, 812. 


93. Piedmont Hotel Co. v. Hender- 
son, 72 S.E. 51, 55, 9 Ga.App. 672, 681. 


[a] “In his presence” synonymous. 
—Piedmont Hotel Co. v. Henderson, 
72 S.H. 51, 9 Ga.App. 672, 681. 


94. New York Life Insurance Co. 
va Public Trustee, [1924] 2 Ch. 101, 
14. 


95. Midland R. Co. v. Checkley, L. 
R. 4 Eq. 19, 25. 


96. City of Argenta v. Keath, 197 
S.W. 686, 687, 130 Ark. 334, L.R.A. 
1918B 888. 
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or industry, 


97. State v. Houston & T. C. Ry. 
Co., (Tex.Civ.App.) 209 S.W. 820, 823. 


38. Fanwick v. Globe & Rutgers 
Fire Ins. Co., 241 N.Y.S. 247, 248, 229 
App.Div. $315. 


S90 Chica g0,adks ol1-65, Gua kts COWL. 
Wilson, 124 S.W. 132, 133, 58 Tex.Civ. 
App. 136. 


1. Jennings v. Russell, 9 So. 421, 
92 Ala. 603, 606; Cook v. Johnson, 47 
Conn. 175, 177, 36 Am.R. 64. 


“Within a radius of ten miles of 
[the village]” equivalent see supra 
note 87 [a]. 


2. Midland R. Co. v. Checkley, L. 
Re ede Oe 


3. Camp v. Allen, 12 N.J.Law 1, 17 
(of a prison); Smith v. Rock, 9 A. 
551, 59 Vt. 232, 236 (“of the hemlock 
timber”). ; 


4 Mackay v. Commonwealth Casu- 
alty Cc., 34 S.W.(2d) 564, 565, 224 Mo. 
App. 1100. 


5. St. Louis v. Wiggins Ferry Co., 
11 Wall. (U.S.) 423, 431, 20 L.Hd. 192; 
Western Union Tel. Co. v. Fremont, 58 
N.W. 415, 39 Neb. 692, 709, 26 L.R.A. 


698; Territory v. Robertson, 92 P. 
144, 146, 19 Okl. 149; Emerson v. 
Commonwealth, 15 Pittsb.Leg.J.N.S. 


(Pa.) 278, 275; State v. Bilder, 62 N. 
W. 415, 90 Wis. 10, 12. 


[a] As inside, and not outside, the 
city limits.—‘‘Within the city’ held 
to mean within the limits of the city 
and not outside. Emerson v. Com- 
monwealth, 15 Pittsb.Leg.J.N.S. (Pa.) 
273, 275; State v. Bilder, 62 N.W. 415, 
90 Wis.. 10, 14. To same effect St. 
Louis v. Wiggins Ferry Co., 11 Wall. 
(U.S:) 423, 431, 20 L.Ed. 192. 


6. Church v. Board of Sup’rs of 
Fresno County, (Cal.App:) 290 P. 522, 
524; Norris v. Waco, 57 Tex. 635, 640. 


Ex parte Watson, 95 S.E. 648, 


7. 
82 W.Va. 201, 203. 


8. Mississippi Cent. R. Co. v. Pace, 
68 So. 926, 109 Miss. 667, 677; Gulf, C. 
& S. F. Ry. Co. v. Melville, (Tex.Civ. 
App.) 87 S.W. 863, 865; Ex parte Wat- 
son, 95 S.E. 648, 82 W.Va. 201, 203. 
See New Orleans R. Co. v. Toulmé, 59 
Miss. 284, 288 (using “incorporated” 
instead of “corporate”). 


9. White v. County Court of Mer- 
Bs County, 86 S.E. 765, 76 W.Va. 727, 
Vis 


[a] Municipalities in county in- 
cluded.—White v. County Court of 
Mercer County, 86 S.E. 765, 76 W.Va. 
Ws ho Le 

10. Haines vy. State, 70 S.E. 84, 86, 
8 Ga.App. 627. 

11. Bryant v. State, 60 Ga. 358, 
359; Parks v. State, 96 S.. 1050, 1051 
22 Ga.App. 621. 
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city limits,”® “within the city, town, or village,”? 
“within the corporate limits,”® “within the county,”® 
“within the curtilage of any private residence,”?° 
“within the curtilage or protection of the mansion,”!! 
“within the district,”1? “within the exterior bound- 
aries,”+® “within the house,’’!* “within the inelo- 
sure,”’?® “within their limits for public hire,”!® “with- 
in their respective counties,”!7? “within the limits of 
a single state,”1® “within the limits of the city,’ 
within the limits’ of the village,’’?° “within the lim- 
its of two miles of the city,”?1 “within the lines of a 
highway,”?? “within the parish,”?* “within the plant 
within the proper county,’’?> “with- 
in the protection of the dwelling-house,”?® “within 
the said county,’’?" “within the same,’’?’ “within the 


12. State v. Marsh, 168 N.BH. 473, 
474, 121 Ohio St. 321; Kettle v. City of 
Dallas, 80 S.W. 874, 85 Tex.Civ.App. 


632, 641. 
13. Farlin v. Hill, 69 BP. 237, 27 
Mont. 27, 34. 


“Within the limits of the city” dis- 
tinguished see infra note 19 [a]. 


14. Garvin v. Union Mut. Casualty 
Co., 222 N.W. 25, 207 Iowa 977, 984, 
61 A.L.R. 633; Rocci v. Massachusetts 
Acc. Co., 110 N.E. 972, 973, 222 Mass. 
336, Ann.Cas.1918C 529. 


15. Pettit v. May, 34 Wis. 666, 673. 

16. City of Argenta v. Keath, 197 
S.W. 686, 687, 130 Ark. 334, L.R.A. 
1918B 888. 

17. State v. Bilder, 62 N.W. 415, 


90 Wis. 10, 12. : 


18. Chicago, B. & Q. R. Co. v. Iowa, 
94 U.S. 155, 168, 24 L.Ed. 94 [quot Peo- 
ple v. Wabash, St. I. & P. R. Co., 104 
Ill. 476, 487]. 


19. City of Argenta v. Keath, 197 
S.W. 686, 688, 130 Ark. 334; L.R.A. 
1918B 888; Indiana R. Co. v. Hoff- 
man, 69 N.E. 399, 161 Ind. 593, 600; 
ge v. Hill, 69 P. 237, 27 Mont. 27, 
34. 


[a] “Within the exterior bounda- 
ries” distinguished.—‘A tract of 
ground within the exterior boundaries 
of a city is not necessarily ‘within 
the limits of the city.’ The District 
of Columbia might have been located 
entirely within the outside boundaries 
of the state of Maryland, but no one 
would then have described it as with- 
in the limits of Maryland.” Ferlin v. 
Hill, 69 P. 237, 27 Mont. 27, 34. 


20. State v. County Com’rs of Mc- 
Kinley County, 145 P. 1083, 1085, 20 
N.M. 67, L.R.A.19158& 898. 


21. Territory v. Robertson, 
144, 146, 19 Okl. 149. 


22. New York & Long Branch R. 
Co.. v. Drummond, 45 N.J.Law 511, 
513. 


23. Pigott’v. Bayley, 6 B.&C. 16, 17, 
13 E.C.L. 19, 108 Reprint 358. 


fa] “Throughout the parish” dis- 
tinguished.—Pigott v. Bayley, 6 B.&C. 
LGA; 13) EC. 10a OS Reprintaoos. 


24. 
poration Commission, 
5a 39) Ariz. A: 


25. State v. Risjord, 198 N.W. 273, 
274, 183 Wis. 553. 

26. Bryant v. State, 60 Ga. 358, 
359; Parks v. State, 96 S.E. 1050, 1051, 
22 Ga.App. 621, 622. 


27. State v. Western Union Tele- 
graph Co., 117 P. 93, 94, 43 Mont. 445. 


28. Ex parte Watson, 95 S.E. 648, 
82 W.Va. 201, 208. 


92 P. 


Southern Pac. Co. v. State Cor- 
8 PB. (2d) bbs) 
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state,”?° “within the State of New Jersey and the 
State of New York,”’*°® “within the street,’?+ “with- 
in the United States,”*? “ ‘within’ the vehicle,”** 
“within the walls of the State Penitentiary, 
in the yard,’’*> “within this state,’’°° “within three 
miles of [named town],’’?? “within three miles of 
the bridge,’’?’ and “ ‘within two miles of’ any incor- 


porated city.’’°° 


[§ 4] 2. In Expressions of Time.*° 


[a] As territorial limitation of ju- 
risdiction.—Hx parte Watson, 95 S.EH. 
648, 82 W.Va. 201, 203. 


29. Peik v. Chicago & Northwest- 
ern R. Co., 94 U.S. 164, 178, 24 L.Ed. 
97; Converse v. Northern Pac. Ry. 
Co., 2 F.(2d) 959, 960; People v. Wa- 
DASH ES tedla.0 Coe ea RO Os el Orel LI7427,6; 
484; Buck v. Beach, 71 N.E. 963, 964. 
164 Ind. 37, 108 Am.S.R. 272; Bidwell 
v. Whitaker, 1 Mich. 469, 478; State 
v. Baldwin’s Estate, 19 S.W.(2d) 732, 
735, 823 Mo. 207; Western Union Tel. 
Co. v. Fremont, 58 N.W. 415, 39 Neb. 
692, 709, 26 L.R.A. 698; Robinson v. 
Longley, 1 P. 877, 18 Nev. 71, 73; In 
re Romaine, 27 N.E. 759, 127 N.Y. 80, 
88, 12 L.R.A. 401; In re Gahn’s Will, 
180 NeY.S. 262, 266, 110 Misc. 96; Por- 
ter v. Sewall Safety Car Heating Co., 
WONG NG Sl 66s 56%. dit Ne YClv, Proc. 386: 
23 Abb.N.Cas. 233, 235; Tax Commis- 
sion of Ohio v. Farmers’ Loan & Trust 
Co. of New York, 164 N.E. 423, 119 
Ohio St. 410, 60 A.L.R. 546; State v. 
Pullman’s Palace Car Co., 23 N.W. 871, 
64 Wis. 89, 98. 


[a] “Withiu this state” compared 
and contrasted.—Bidwell v. Whitaker, 
1 Mich. 469, 478. i 


{[b] “Within the jurisdiction of the 
state” contrasted.—State v. Baldwin’s 
eae 19 S.W.(2d) 732, 734, 323 Mo. 


30. John T. Stanley Co. v. Lago- 
marsino, 53 F.(2d) 112, 116. 

[a] ‘“ ‘Throughout’ these two 
states” distinguished.—Where one 


sold his good will and business, which 
was carried on in only a few cities of 
New Jersey and New York, and by an 
ancillary agreement restricted himself 
from reéngaging in the same business, 
using the text phrase, the court in 
holding such restriction not invalid, 
as covering too broad a territory, said: 
“In the first agreement the business 
which was being sold is termed ‘the 
. . . business now conducted by me 
in the State of New Jersey and in the 
State of New York.’ And in the sec- 
ond agreement the defendant’s cove- 
nant.says: ‘All the above restrictions 
apply within the State of New Jersey 
and the State of New York.’ It is sig- 
nificant that the territorial description 
is the same in both clauses. It is 
only reasonable to suppose that the 
parties had the same area in mind in 
both clauses. They did not say that 
the restrictions should apply ‘through- 
out’ these two states, or to all places 
within the two states.” John T. Stan- 
ley Co. v. Lagomarsino, 53 F.(2d) 112, 
116. 


31. Baddeley v. Gingell, 
319, 332, 154 Reprint 136. 


eons U. S. v. Kummer, 300 F. 106, 


[a] Residence in Philippine Is- 
lands.—Residence in the Philippine 
Islands held not residence ‘‘within the 
United States,’’ within Rev. St. § 2170 
(USCA tit 8 § 361), requiring resi- 
dence “within United States” for five 
years before admission to citizen- 
ate Drs vVatcummen, 600.8%, 1.06, 


deb elas 


WITHIN 


(PESO atielae 


at or before ;*® 


regards the fixing of time, is susceptible of different 
meanings,*! depending on context and intention.*? 
The term has sometimes been held to fix the limit 
“ad quem” but not the limit “a quo” of the time for 
the doing of an act;** and in this sense it has been 
defined variously as meaning: at any time before ;** 


at the end of;4® before;** before 


the expiration of ;4° in;*® not beyond;°° not exceed- 


The word, as 


33. Continental Life Ins. Co. v. 
Wilson, 137 S.E. 408, 36 Ga.App. 540. 


[a] “‘On’ the vehicle’ may be 
equivalent.—Continental Life Ins. Co. 
v. Wilson, 137 S.E. 408, 36 Ga.App. 
540. 


34 Dunaway v. Gore, 138 S.E. 213, 
164 Ga. 219, 220; Howell v. State, 
138 S.E. 206, 164 Ga. 204, 212. 


35. Pacific Finance Corporation v. 
U. S., 39 F.(2d) 427, 428. 


fa] Truck held to be “within the 
yard.”—Truck abandoned on road on 
officers’ approach after escaping from 
distillery without unloading cans to 
be delivered held “within the yard,” 
authorizing seizure, under USCA tit 26 
§ 1185. Pacific Finance Corporation 
v. U. S., 39. F.(2d) 427, 428. 


36. People v. Wabash, St. L. & P. 
Rito. 04 Tle 4i6,, 48430 Buck iv; 
Beach, 71 N.E. 963, 964, 164 Ind. 37, 
108 Am.S.R. 272; Commonwealth v. 
Northwestern Mut. Life Ins. Co., 
(Ky.) 107 S.W. 233, 234; Brooks Hard- 
ware Co. v. Greer, 87 A. 889, 111 Me. 
78, 84, 46 L.R.A.N.S. 301; Bidwell v. 
Whitaker, 1 Mich. 469, 477; State v. 
Baldwin’s Estate, 19 S.W.(2d) 732, 
735, 323 Mo. 207; Western Union Tel. 
Co. v. Fremont, 58 N.W. 415, 39 Neb. 
692, 708, 26 L.R.A. 698; Mooney v. 
Camden Iron Works, 83 A. 770, 83 N. 
J.Law 32, 33; In re Romaine, 27 N.4#. 
759,-127 N.Y. 80, 88, 12 EAR.A: 408; 
People v. Smith, 88 N.Y. 576, 582; Peo- 
ple v. Feitner, 66 N.Y.S. 769, 772, 54 
App.Div. 217, 221; In re Gahn’s Will, 
180 N.Y.S. 262, 266, 110 Misc. 96; Tax 
Commission of Ohio v. Farmers’ Loan 
& Trust Co. of New York, 164 N.E. 
423, 424, 119 Ohio St. 410, 60 A.L.R. 
546; Guaranty Trust Co. of New York 
y. State, 172 N.E. 674, 677, 36 Ohio 
App. 45, 55; Carpenter v. American 


‘Acc. Co., 24 S.E. 500, 46 S.C. 541, 545; 


State v. Pullman’s Palace Car Co., 23 
N.W. 871, 64 Wis. 89, 99. 

“Within the state’ compared and 
contrasted see supra note 29 [a]. 

37. Jennings v. Russell, 9 So. 421, 
92 Ala. 603, 604. 

[a] Town itself held included.— 
Jennings v. Russell, 9 So. 421, 92 Ala. 
603, 606. 


38. Cayuga Bridge Co. v. Stout, 7 
Cowen iCNs Yin)) Sos aos 


39. Williams v. City of San Pedro, 
94 P. 284, 235, 153 Cal. 44. 


fa] Land “wholly within the city” 
included.—Williams v. City of San 
Pedro, 94’ P. 234, 235, 153) Cal. 44. 


sca Generally see Time 62 C.J. p 


41. Storing v. Stutsman, 218 N.W. 
223, 226, 56 N.D. 531. 


42. 
W. 


Storing v. Stutsman, 218 N. 


223, 226, 56 N.D. 531. 


[a] In statutes.—“As applied to a 
statute, the meaning of the term 
‘within’ depends upon the sense in 


which the Legislature used it. -In 
other words, like every other term 
in a statute, it will be given effect 


according to the intention of the law 


makers.’”’ Storing v. Stutsman, 218 
NoW., 22385.:226, 56 Neb, 5310 


4S. Davies v. Miller, 9 S.Ct. 560, 
130 U.S. 284, 287, 32 L.Ed. 932 [quot 
Gallup v. Rozier, 90 S.E. 209, 212, 172 
N.C. 283]; Tomlinson & Webster 
Mig: Col _v. Shatto;).34> Fy ss0m oct 
Atherton y. Corliss, 101 Mass. 40, 44, 
46; Guerney v. Moore, 32 S.W. 1132, 
131 Mo. 650, 663. See French vy. Pow- 
ell,, 68 Ps, 925.135 Cal. 636,64 i etibive 
Oak Lumber Co. v. Farr, 153 P. 741, 
28 Cal.App. 641, 644; McDougald v. 
Incorporated Town of Broken Bow, 
176 P. 959, 961, 71 Okl. 231; Belion v. 
Durand, 117)P. '798,_799, 39 Utah deze 
In re Cliff Improvement, 210 P. 676, 
122 Wash. 335, 339. See also cases 
infra notes 44-55. 


44. Levert v. Read, 54 Ala. 529, 
531; French vy. Powell, 68 P. 92, 135 
Cal. 636, 641; Young v. The Orpheus, 
119 Mass. 179, 185; Guerney v. Moore, 
32 S.W. 1132, 181 Mo. 650, 663; Chi- 
Caso, Se HM. & CoeR.) Co; iv. Bubankes 
32 Mo.App. 184, 190; Nebraska Loan 
& Trust Co. v. Hamer, 58 N.W. 695, 


40 Neb. 281, 289;° Merchants’ & Trad- 
ers’ Nat. Bank v. New York, 97 N.Y. 
355, 361. See Dorr vy. Bankers’ Sure- 


ty Co., (Mo.App.) 218 S.W. 398, 401. 
rage eve Clement v. Nelson, 46 Ala. 


45. Leader vy. Plante, 50 A. 54, 
95 Me. 339, 341, 85 Am.S.R. 415. 


“At? 5 C.J. p 1420. 


46. Adams v. Cummiskey, 4 Cush. 
(Mass.) 420, 424. 


[a] As not meaning “at the end 
of.’”—Where building contract pro- 
vided for final payment ‘within ten 
days after completion of the work,” 
the court held that final payment 
made before the full ten-day period 
had expired did not release contrac- 
tor’s surety under provision of bond 
requiring owner to retain percentage 
until the full performance of the con- 
tract; and said: “The word ‘with- 
in,’ as used in the provision, does not 
necessarily mean at the end of ten 
days, but, as it plainly says, pay- 
ment can be made within ten days, 
which means at any time within ten 
days.” Dorr v. Bankers’ Surety Co., 
(Mo.App.) 218 S.W. 398, 401. 


47. Colonial Trust Co. v. Wallace, 
183 F. 897, 898; Hartshorne vy. Cen- 
tral Union Trust Co. of New York, 
142 A. 352, 353, 103 N.J.Hq. 111; Mer- 
chants’ & Traders’ Nat. Bank v. New 
Yorks INS 1355 .086de 


“Before”, “7 C.J.) p 102t- 


48. First Nat. Bank v. Dimmick, 
58 So. 658, 666, 177 Ala. 571; McDou- 
gald v. Incorporated Town of Broken 
Bow, 176 BP. 959, 961, 71 Okl. 231. ‘See 
Dorr v. Bankers’ 
App.) 218 S.W. 398, 


49. Adams v. Cummiskey, 4 Cush. 
(Mass.) 420, 424. 

“In”? 31 C.J. p 354. 
_ 50. New Standard D. [quot Stor- 
ing v. Stutsman, 218 N.W. 223, 226, 


56 N.D. 531]; Webster D. [quot Clem- 
ent v. Nelson, 46 Ala. 634, 636, in 


For later cases, developments and changes in the law see Annotations, 


same title and section number. 


Surety Co., (Mo. 
401. c 


ing;>1 not later than;>? not longer in time than;>? 

on or before;** prior to. °° However, in certain cases 
the term may be employed as fixing both the begin- 
ning and ending of the period of time in which a 
specified action is required to be performed;°* and 
when so used it has been defined as meaning: 
time during ;57 during ;°* for the space of: Se enon 
the date a oo in any time not less than;°? inside 
in the limits or com- 
In the time sense, the word has been dis- 


O16 inside the limits of ;°? 
pass of.°4 


argument of unsuccessful appellant 
(quot and adopted Levert v. Read, 54 


Ala. 529, 531); French v. Powell, 68 
E592) 135/Calk 636; 6413. 'Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 


N.E. 899, 150 Ill. 629, 634; Chicago, S. 
F. & C. R. Co. v. Eubanks, 32 Mo.App. 
184, 190]; Webster New Int. D. | quot 
McDougald v. Incorporated Town of 
Broken Bow, 176 P. 959, 961, 71 Okl. 
231]; Battersby v. Shepeard, 265 P. 
506, 507, 89 Cal.App. 756; Sanborn v. 
Fireman’s Ins. Co., 16 Gray (Mass.) 
448, 455, 77 Am.D. 419; Guerney v. 
Moore, 32 S.W. 1132, 131 Mo. 650, 663; 
Dibble v. David Hodes Co., 277 P. 820, 
821, 1382 Or. 596. See Merritt v. Cam- 
eronsvll (S.Ct. 174, 13% US. 5427 549, 
34 L.Ed. 772; Davies v. Miller, 9S. 
ae 560, 180 U.S. 284, 285, 32 L.Ed. 


[a] As limiting time beyond 
which something is not to be done.— 
' Davies v. Miller, 9 S.Ct. 560, 130 U. 
S. 284, 285, 32 L.Ed. 932 [cit Merritt 
v. Cameron, 11 S.Ct. 174, 187 U.S. 542 
549, 34 L.Ed. 772 (both cases adding 
‘not [fixing] the first point of time 
at which it may be .. . [done]”)]; 
GLevert._v. Read, 54 Ala. 529, 531 [cit 
and foll French v. Powell, 68 P. 92, 
135 Cal. 636, 641; Guerney v. Moore, 
382 S.W. 1132, 131 Mo. 650, 663]. 


[b] When time is spoken of, ‘any 
act is within the time narmed that 
does not extend beyond it.” Sanborn 
v. Fireman’s Ins. Co., 16 Gray (WVass.) 
448, 455, 77 Am.D. 419 [quot French 
v. Powell, 68 P. 92, 135 Cal. 636, 641 
(cit Battersby v. Shepeard, 265 P. 
506, 507, 89 Cal.App. 756) ]. 


51. Webster D. [quot Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.E. 899, 150 Ill. 629, 634]; Gallup & 
Cou ve Roziers 9 0i5S.H. °209)) 22:2) 172 
N.C. 283; Hower v. Krider, 15 Serg. 
&R. (Pa.) 43, 44. 


52. New'Standard D. [quot Stor- 
ing v. Stutsman, 218 N.W. 223, 226, 
56 N.D. 531]; Webster D. [quot Clem- 
ent v. Nelson, 46 Ala. 634, 636, in ar- 
gument of unsuccessful appellant 
(quot and adopted Levert v. Read, 54 
Ala. 529, 531 [quot Guerney v. Moore, 
See SU ae 32, Bl 865 137 we Mot 650 
663])]; Harmon v. Hopkins, 2 P.(2d) 
540, 542, 116 Cal.App. 184 [quot Dun- 
ham v. Reichlin, (Cal.) 8 P.(2d) 922, 
924]; Royal Grocery Co. v. Oliver, 207 
P. 61, 57 Cal.App. 278, 280; Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.E. 899, 150 Ill. 629, 634; Applica- 
tion of Dowdall, 245 N.Y.S. 539, 541, 
1388 Misc. 269; In re Wittkowsky’s 
mand,55) s:. 617; 618, 143 N-C. 247; 
State v. Risjord, 198 N.W. 273, 274, 
183 Wis. 553. See French v. Powell, 
68 P. 92, 135 Cal. 636, 641; Atherton 
v. Corliss, 101 Mass. 40, 44, 46 


53. Webster Int. D. [quot In re 
White’s Estate, 288 P. 764, 180 Kan. 
714, 716]; Webster New Int. D. [quot 
McDougald v. Incorporated Town of 
Broken Bow, 176 P. 959, 961, 71 Okl. 
231]; Gallup & Co. v. Rozier, 90 S.B. 
209, 212, 172 N.C. 283. 


54, Leader v. Plante, 50 A. 54, 95 
Memeo oyero4iens> Am.Sak.415. See 
Pope v. Hinckley, 95 N.H. 798, 209 
Mass. 323, 328. | 


WITHIN 


tinguished from 
Phrases: 


at any 


chaelmas,”’*° 


[a] 
—Pope v. Hinckley, 95 N.E 
Mass. 323, 328. 

“On” 46 C.J. p 1095. 


55. In re Cliff Improvement, 
P: 676,:122 Wash. 335, 3389. 


As meaning “in” or “sooner.” 
. 198, 209 


210 


Priore Onc. Jue Does. 

56. Storing v. Stutsman, 218 N. 
IW? 1223, 0226, 56) IN. Dip 531, )See talso 
cases infra notes 57-64. 

57. Hakes v. Peck, 2 Abb.Dec. (N. 


Y.) 287, 290, 1 Keyes 505. 


58. First Nat. Bank v. Dimmick, 
58 So. 658, 666, 177 Ala. 571; Hakes v. 
Peck, 2 Abb.Dee: (N.Y.) 287, 290, 1 
Keyes 505, 508; Buffum v. Buffum, 11 
N.H. 451, 456; Thompson y. Smith, 
7 Sere.&R. (Pa.) 209, 210, 10 Am.D. 
453; Union Trust Co. v. Chattanooga 
Electric R. Co., 47 S.W. 422, 101 Tenn. 
297, 300; Thomas vy. Lambert, 3 A.& 
Pred 62, 30 E.C.L. 50, 111 Reprint 


[a] As “during” rather than “not 
lator than.”—State v. Risjord, 198 N. 
W. 273, 274, 183 Wis. 553. 


“During” 19 C.J. p: 838. 


59. Gore v. Hedges, 
(Ky) 520, 36.24) 


60. Patterson v. Gage, 16 P. 560, 
TAS Colo, 5.0755: 


61. Harmon vy. Hopkins, 2 P.(2d) 
540, 542, 116 Cal.App. 184 [quot Dun- 
ham v. Reichlin, (Cal.) 8 P.(2d) 922, 
924]; Royal Grocery Co. v. Oliver, 
ZOE M6ds oul CaleADD pelo, nes Ose tone Ss 
v. Sena, 106 BP. 383) 15 N.M. 187, 196; 
Horeman® vv. Hlint, 247.N.Y¥.90.76; 815 


7 T.B.Mon. 


231 SADDEDIVe. 405. weap plicatlon » Of 
Dowdall, 245 N.Y.S. 539, 541, 138 Misc. 
269. See Hammond vy. Connolly, 63 
Tex. 62, 5 

62. Gallup & Co. v. Rozier, 90 S.E. 
209, 2125. 1725N.Cy (283 


63. Webster D. Faust Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.E.~899, 150 Ill. 629, 634]. 


[a] Similarly expressed.-— ‘The 

word as ordinarily understood means 

. ‘within the limits of.’” State 

v. Risjord, 198 NW. 273, 274, 183 Wis: 
553. 


64. Webster D. [quot Clement v. 
Nelson, 46 Ala. 634, 636, in argument 
of unsuccessful appellant (quot and 
adopted Levert v. Read, 54 Ala. 529, 
531 [both cases using singular ‘“lim- 
it’]); Cary-Lombard Lumber Co. v. 
Fullenwider, 387 NE. 899, 150 Ml. 
629, 634]; Webster Int. D. [quot In 
re White’s Estate, 288 P. 764, 130 
Kan. 714, 716]. 

fa] As limiting time 
which.’—In re White’s Estate, 
P. 764, 130 Kan. 714, 717. 


65. Hower v. Krider, 15 Serg.&R. 
(Pa.) 43 [cit Gallup & Co. v. Rozier, 
DOS 209212, le 2 EN CS 283 Mic = 
Dougald: v. Incorporated Town of 
Broken Bow, 176 P. 959, 961, 71 Okz1. 
Qik 

66. Denver City Tramway Co. v. 
Kennedy, 117 P. 167, 168, 50 Colo. 418. 


67. Shelton v. Gillett, 44 N.W. 428, 


“from 
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“not less than.”® 

“At any prior term within one year next 
preceding,’’®® “at any time within five years,”’®’ “at 
any time within three days thereafter,’®’ “at any 
time within twenty days before,’’®® “at or within that 
time,”?° “before or within ten days,”7! “time ‘within 
which,’ ”?? “ ‘within’ a certain period,”7? “ ‘within’ 
a certain time,”** “within a certain time after an 
event or date,”7> 
“within [a given number of days,** 


‘ 


‘within a fortnighs before Mi- 


79 Mich. 178, 174. 


63. Bemis v. Leonard, 118 Mass. 
502, 509, 19 Am.R. 470. 


la] “Within three days after the 
day on which the attrchment is 
made” eauivalert—Bemis v. Leon- 
ard, 118 Mass, 502, 509, 19 Am.R. 470. 


69. =U. Sv vit Senay 1062. 383 ekS 
N.M. 187, 196; Application of Dow- 


ca 245 N.Y.S. 539, 541, 138 Mise. 

[a] “At any time in not less than 
twenty days” equivalent.—U. S. v. 
Sena, £06 ~B:383yr 15) NEM. 187, aS 
{quot Application of Dowdall, 245 N. 
YS. 539, 541, 138-Misc, 269]. 

70. In re White’s Estate, 288 P-. 
(64, 130° Kan. 714) 1G 

71. Merchants’ & Traders’ Nat. 


Bank v. New York, 97. N.Y. 355, 8612: 


72. Okanagan, Methow, San Poe- 
lis (or San Poil), Nespelem, Colville, 
and Lake Indian Tribes, or Bands, of 
Washington v. U. S., 49 S.Ct. 463, 279 
UeS! 655; 679,'73 Le Hidi- 894,64 AT EARE 
1434; Guerney v. Moore, 382 S.W. 1132, 
131 Mo. 650, 663; Patrick v. Foulke, 
45 Mo. 312, 313; State v. Howell, 138 
P. 286, 287, 77 Wash. 651, 653. 


73. Leader v. Plante, 50 A. 54, 95 
Me. 339, 341, 85 Am.S.R. 415; Buffum 
v. Buffum, 11 \.N.H. 451, 456. 


[a] “At any reasonable time with- 
in rhe period” equivalent.—Buffum vy. 
Buffum, 11 N.H. 451, 456. 


[b] ‘“ ‘At or before’ a certain day” 
equivalent.—Leader v. Plante. 50 A. 
54, 95 Me. 3389, 341, 85 Am.S.R. 415 


[ec] “ ‘In’ a certain time” com- 
po ved.—Buffum v. Buffum, 11 N.H.- 
451, 456. : 


[d] ‘*‘On or before’ a day named” 
eauivaient.—Leader v. Plante, 50 A. 
54, 95 Me. 339, 341, 85 Am.S.R. 415. 


74, Union Trust Co. v. Chattanoo- 
ga Electric R. Co., 47 S.W. 422, 101 
Tenn. 297, 300. 


75. State v. Justice Court of Sil- 
ver Bow Tp., Silver Bow County, 257 
P. 1034, 80 Mont. 53, 59. 


76. Thomas v. Lambert, 3 A &F, 
61, 62, 30 #.C.L. 50, 111 Reprint 335, 


[a] Phrase means “during the pe- 
riod which elapses in the fortnight 
immediately before Michaelmas. To 
say that it means between the time 
of the expression being used and the 
commencement of that fortnight, 
would be inconsistent with the com- 
mon interpretation of the words.” 
Thomas v. Lambert, 3 A.&E. 61, 62, 30 
BY Cries 505) 14 Reprints siny 


iv. » Merritt iv." Cameron dias ot 
174, 1387 U.S. 542, 549, 34 L.Ed. 772; 
Davies v. Miller, 9 S.Ct. 560, 130 U. 
S, 284,285, 32 L.Hd. 9323) Coloniak 
Trust Co. v. Wallace, 183 F. 897, 898; 
Frost & Adams vy. Saltonstall, 129 F. 
481, 482; Tomlinson & Webster Mfg. 
Co. v. Shatto, 34 F. 380, 881; Rice v: 
J. H. Beavers & Co., 71 So. 659, 196 
Ala. 355; First Nat. Bank vy. Dim- 
mick, 58 So, 658, 659, 17% Ada, 572 
Dunham v. Reichlin, (Cal.) 8 P.(2d) 
922, 924; French v. Powell, 68 P. 92, 
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weeks,78 months,’ or years,®° as the case may be], 
after” or “before [a specified date or event],” “with- 
in and before termination of,”*! “within an hour,”®? 
“within a specified time,”®? “within a time to be spec- 
“within or less than 


ified,”®* “within a week or so,”®® 
sixty days,’®® “within said time 


135 Cal. 636, 640; Willamette Steam 
Mills Lumbering & Mfg. Co. Re Los 
Angeles College Co., 29 P. 629, 94 
‘Cal. 229, 237; Roylance v. San Lnis 
TOC COGE A OME 5 oy a Calara log anes 
Perry v. Brainard, (Cal.) 8 P. 882; 
Harmon v. Hopkins, 2 P.(2d) 540, 542, 
116 Cal.App. 184; Battersby v. Shep- 
eard, 265 P. 506, 507, 89 Cal.App. 756; 
Royal Grocery Co. v. Oliver, 207 P. 
G1, 57 Cal.App. 278, 280; Live Oak 
Lumber Co. v. Farr, 153 P. 741, 28 
Cal.App. 641, 644; Patterson V, Gage, 
16°. 560; 1i Colo. 50, 55; People v. 
Rose, 47 N.E. 547, 167 Ill. 147, 149; 
‘Cary-Lombard Lumber Co. v. ullen- 
wider, 37 N.H. 899, 150 Ill. 629, 634; 
Sutton v. State, 1438. NH: 353, 194 
Ind. 479; Ardery v. Dunn, 104 N.E. 
299-300; 18)-Ind: 225; Switt v./Tou- 
sey, 5 Ind. 196, 197; Service System 
w. Johns,, 221 N.W. 777, 206 Iowa 
1164, 1168; Seaton y. Chamberlain, 4 
P. 89, 92, 32 Kan. 239; Davis v. Bul- 
Jard, 4 P.: 75, 78, 32 Kan. 234; Cam- 
mack v. Harris, 29 S.W.(2d) 567, 568, 
234 Ky. 846; Lewis v. Cozine, 29 S. 
W.(2d) 34, 36, 234 Ky. 781; Miller v. 
Henshaw & Co., 4 Dana (Ky.) 325, 
327; Windser v. China, 4 Me. 298, 305; 
O'Neil v. Cityano£, Boston, 153 N.E. 
884, 257 Mass. 414, 415; De Bang v. 
Scripture, 46 N.E. 406, 168 Mass. 91; 
Young v. Orpheus, 119 Mass. 179, 185; 
Bemis v. Leonard, 118 Mass. 502, 
509, 19 Am.R. 470; Konk v. Rehoboth, 
8 Cush. (Mass.) 371, 374; Adams v. 
Cummiskey, 4 Cush. (Mass.) 420, 423; 
Warren vy. Slade, 23 Mich. 1, 4, 9 Am. 
R. 70; Laroecque v. Chapel, 65 N.W. 
941, 63 -Minn. 517, 519; Guerney v. 
Moore, 32 S.W. 1132, 131 Mo. 650, 6638; 
Patchin v. Bonsack, 52 Mo. 431, 434; 
Kimm vy. Osgood, 19 Mo. 60, 62; Dorr 
wv. Bankers’ Surety Co., (Mo.App.) 
218 S.W. 398, 401; Interior Linseed 
Co. v. Becker-Moore Paint Co., 175 
S.W. 308, 309, 190 Mo.App. 1; Taus- 
sig v. Southern Mill & Land Co., 101 
S.W. 602, 604, 124 Mo.App. 209; Chi- 
cago, S. F. & Co Re Corv.-Hubanks, 
32 Mo.App. 184, 189; State v. Jus- 
tice Court of Silver ‘Bow Tp., Silver 
Bow County, 257 P. 1034, 80 Mont. 
53, 60; Nebraska loan & Trust Co. 
v. Hamer, 58 N.W. 695, 40 Neb. 281, 
289; Atchison, Mec aS Ri aivys (OOunV. 
Solorzano, 156 P. 242, 243, 21 N.M. 
503, Ann.Cas.1917H 950; U. S. v. Sena, 
4106 P. 383, 15 N.M. 187, 196; National 
Wall Paper Co. v. Associated Mf’rs 
Mut. Fire Ins. Co., 67 N.E. 440, 175 
N.Y. 226, 228; Merchants’ & Traders’ 
Nat. Bank v. New York, 97 N.Y. 355, 
361; Renaud v. O’Brien, 35 N.Y. 99, 
101; Foreman y. Flint, 247 N.Y.S. 76, 
80, 231 App.Div. 478; Tamney v. At- 


Ikkins, 136 N.Y.S. 865, 868, 151 App. 
Div. 309; Slocum y. Saratoga & 
Washington Fire Ins. Co. of Sara- 


toga & Washington Counties, 134 N. 
WS. 72, 78, 149, App.Div., 867, 8685 
People v. New York Cent. R. Co., 28 
Barb. (N.Y.) 284, 286; Application 
of Dowdall, 245 N.Y.S. 539, 541,. 138 
Misc. 269; Ex p. Dean, 2 Cow. (N.Y.) 
605, 606, 14 Am.D. 521; Gallup vy. Ro- 
zier, 90 S.E) 209; 212, 172 N.C. 283; 
Barcroft & Co. v. G. M. Roberts & 
Gon 92) N.C. 249 250% L Storing ve 
Stutsman, 218 N.W. 223, 226, 56 N.D. 
po We MecDougald v. Incorporated 
Town of Broken Bow, 176 P. 959, 961, 
71 Okl. 231; Dibble v. David Hodes 
Wore th oP 1820, Sed, 182) fOr ob 96s 
Strickler v. Portland Ry., Light & 
Power Co., 144 P. 1998, 155 P. 1195, 
79 Or. 526; Hower v. Krider, 15 Serg. 
&R. (Pa.) 43, 44; Frantz v. Kaser, 8 


WITHIN 


[seven days],”87 


Serg.&R. (Pa.) 395; Sims v. Hamp- 
ton, 1 Serge.&R. (Pa) 411, 413; Hamp- 
ton v. Erenzeller, 2 Browne (Pa.) 18, 
19; Fort Worth Mut. Benev.. Ass'n 
we ‘Haney, (Tex.Civ.App.) 17 S.W.(2d) 
104, 105; Smith v. Dickey, 11 S.W. 
1049, 74 Tex. 61, 63; Hammond v. Con- 
nolly, 63 Tex. 62, 64; Burr v. Lewis, 
6 Tex. 76, 81; Bellion vy. Durand, 117 
Bilt98, W99M39 Utah 5325) Ducheneau 
v. House, 10 P. 427, 4 Utah 363, 365; 
In re Cliff Improvement, 210 P.. 676, 
122 Wash, 385, 338; State v. Howell, 
U38eP.. 286, 287, 07 eWiash’ 651,653); 
State v. Risjord, 198 N.W. 273, 274, 
183 Wis. 553; McDonald v. Vinette, 
17 N.W. 319, 58 Wis. 619, 620; Retail 
Dairy Co, Vv. (Clarke) [19i2))9 2) Kes: 
386, 390, 396; Williams v. Burgess, 12 
A&B, 635, 638, 40 E.C.L. 317, 113 Re- 
print 955; Pellew v. Inhabitants of 
Wonford, 9 B.&C. 134, 144, 109 Re- 
print 50: EX: p: Fallon, Do Es aise 
286, 101 Reprint 159. See also Time 
§§ 26-57. 


78. Application of Dowdall, 245 N. 
Y.S. 539, 541, 188 Misc. 269. See also 
Time §§ 21-25. 


79. Levert v. Read, 54 Ala. 529, 
530; Clement v. Nelson, 46 Ala. 634, 
639; In re White’s Estate, 288 P. 764, 
130 Kan. 714, 717;, French vy. Powell, 
68 P. 92, 135 Cal. 636, 641; Davis v. 
Bullard, 4 P. 75, 77, 82 Kan. 234; Gore 
v. Hedges, 7 T.B.Mon. (Ky.) 520, 521; 
Leader v. ‘Plante, 50 A. 54, 95 Me. 339, 


3405 -eo0m AGN. Saray adios ‘Windsor v. 
China, 4 Me. 298, 302; Atherton v. 
Corliss, 101 Mass. 40, 44; Adams v. 


Cummiskey, 4 Cush. (Mass.) 420, 423; 
Prescott v. Wright, 6 Mass. 20, 22; 
‘Warren v. Slade, 23 Mich. 1, 2, 9 Am.R. 
70; Patrick v. Foulke, 45 Mo. 312, 313; 
Kimm v. Osgood, 19 Mo. 60, 62; Glore 
v. Hare, 4 Neb. 131; Hartshorne v. 
Central Union Trust Co. of New York, 
142 BARTS Oey Do; LOseeNed ds alte in 
re Wittkowsky’s Land, 55 S.E. 617, 
618, 143 N.C. 247; Union Trust Co. v. 
Chattanooga Electric R. Co., 47 S.W. 
422, 101 Tenn. 297, 300; State v. How- 
ell 133 Pi 286, 287, We Wash. Gol, 653% 
Williams v. Burgess, 12 A.&E. 635, 
638, 40 E-C.L. 317, 113 Reprint 955; 
Rex v. Adderley, 2 Dougl. 463, 99 Re- 
print 295; Becke v. Smith, 2 M.&w. 
191, 198, 150. Reprint 724. See also 
Time §§ 15-20. 


80. In re Smith, 155- F. 688, 689; 
In re Jordan, 142 EF. 292, 293;, In re 
Dittle, O13 We balay baeh. 0) One Are 10d 
Levert v. Read, 54 Ala. 529, 531; Clem- 
ent v. Nelson, 46 Ala. 634, 636; Brasch 
v. Mumey, 138 S.W. 458, 460, 99 Ark. 
324, Ann.Cas‘1913B 38; Kusel v. Kus- 
el, 81 P. 297, 147 Cal. 62, 54; Denver 
City Tramway Co. v. Kennedy, 117 
Pivlé6v, 6s, ‘boi Colo.e4lssstater ve 
Jones, 11 Iowa 11, 15; In re White’s 
Estate, 288 P. 764, 130 Kan. 714, 716; 
Windsor vy. China, 4 Me. 295, 305; Pope 
v. Hinckley, 95 N.H. 798, 209 Mass. 
323, 328; Bemis v. Leonard, 118 Mass. 
502, 506, 19 Am.R. 470; Bigelow v. 
Wilson, 1 Pick. (Mass.) 485, 487; San- 
born vy. Fireman’s Ins. Co., 16 Gray 
(Mass.) 448, 455, 77 Am.D. 419; Shel- 
ton v. Gillett, 44 N.W. 428, 79 Mich. 
178, 174; Warren v. Slade, 23 Mich, 
1, 2, 9 Am.R. 70; Scharff v. Stand- 
ard Tank Car Co., 264 S.W. 56, 214 Mo. 
App. 658, 663; Kimm v. Osgood, 19 
Mo. 60, 61; Mooney v. Camden Iron 
Works, 83 A. 770, 83 N.J.Law 32, 33; 
Hakes v. Peck, 2 Abb.Dec..(N.Y.) 287, 
1 Keyes 505, 508; Hudspith v. Pierce- 
AGEOWs WotorC aie (CO. lOn Nees dale. 
419; 180 App Div. 147° “Cincinnati 


“within six calendar months after the act commit- 
ted,”88 “within ten days (Sundays excepted),”5? 
within the day,”®° “within the space of one year,” 

“within the time prescribed,”®? “within the time: pro- 
vided by law,”®? “within the time specified in such 
order,’”®4 “within the year next preceding,”®® and 


Fifth Nat. Bank v. Woolsey, 48 N.Y.S. 
148, 150, 21 Mise. 757; Barcroft & Co. 
v. G. M. Roberts & Co., 92 N.C. 249, 
251; McDougala v. Incorporated Town 
of Broken Bow, 176 P. 959, 961, 71 OKI. 
231; Thompson v. Smith, 7 Serg.&R. 
(Pa.) 209, 210, 10 Am.D. 453; Smith v. 
Dickey, 11 S.W. 1049, 74 Tex, bd, 63; 
Watkins v. Willis, 58 Tex. 521, 523 
Rex v. Adderley, 2 Dougl. 463, 465, 99 

Yeprint 295; Norris v. Hundred of 
Gawtry, Hob. 139, 80 Reprint 289. See 
also Time §§ 8-14. 


81. Hakes v. Peck, 2 Abb.Dec. (N. 
Y.) 287, l:-Keyes 505, 507. 


82. Webster Int. D. [quot In re 
White’s Hstate, 288 P. 764, 130 Kan. 
714, 716]; Webster New Int. D. [quot 
McDougald vy. Incorporated Town of 
poren Bow, 176 P. 959, 961, 71 OklI. 
31]. 


83. 
ver Bow County, 
Mont. 206; State v. 
Second Judicial Dist., 71 P. 602, 27 
Mont. 441, 94 Am.S.R. 831. 


24. Bristol Corp. v. Sinnott, [1917] 
2 Ch. 340, 345. 


[a] Presnupposes “reasonable time.” 
—Bristol Corp. v. Sinnott, [1917] 2 
Ch. 340, 345. 


85. Marshall v. PartykKa, 120 A. 507, 
508, 98 Conn. 778. 


86. Phelan v. Morris, 142 N.W. 419; 
32.S.D: 174, 177. 


87. Gallup & Co. v. Rozier, 90 SE. 
209, 212, 172 N.C. 283. 


[a] As not meaning whole time.— 
Gallup & Co. v. Rozier, 90 S.E. 209, 
212, 172 N.C. 283. 


88. Warren v. Slade, 23 Mich. 1, 4, 
9 Am.R. 70 [quot Hardy v. Ryle, 9 B. 
&C. 603, 607, 109 Reprint 224]. 


89. Okanagan, Methow, San Poelis 
(or San Poil), Nespelem, Colville, and 
Lake Indian sleep or Bands, of 

Washington v. U. S., 49 S.Ct. 463, ie 
U.S. 655, 679, 73 L.Ed. 894, 64 A.L.R. 
1434; @ammack v. Harris, 29 Sow (2a) 
DG, 570, 234 Ky. 846; Lewis v. Cozine, 
29 S.W. (24) 34, 36, 234 Ky. 781. 


90. Strickler v. Portland Ry., Light 
& Power Co., 144 PP. 1193/5155) Paaieas 
79 Or. 526; Casner v. Hoskins, 128 P. 
841, 850, 64 Or. 254, 281. 


[a] As “within twenty-four 
hours.”—Casner vy. Hoskins, 128 P. 
841, 64 Or. 254, 281 [quot Strickler v. 
Portland Ry., Light & Power Co., 144 
RATT 155 PB. 11:95, T9Or T5265 


91. Lane v. Ozias,. 217 BP. $31), 114 
Ikan. 46, 48. See also Frauds, Statute 
of § 179 et seq. 


92. Chandler v. Manifold, 
22 P.(2d) 870, 872. 


93. Phelan v. Morris, 142:N.W. 470, 
S208 Di17 4, 177, 


[a] As referring to prior existing 
law.—Phelan v. Morris, 142 N.W. 470, 
32 S.D. 174, 177. 


94. Chandler v. 
22 P.(2d) 870, 872. 

[a]. “Forthwith” 
Chandler v. Manifold, 
(2d) 870, 872. 


State v. District Court of Sil- 
76 P. 206, 209, 30 
District Court of 


(Colo.) 


Manifold, (Colo.) 


distinguished.— 
(Colo.) 22 P. 


95. Denver City Tramway Co. v. 
renee 11T Ps 167; :168;% SON Calon 


ior later cases, developments 


and changes in the law see Annotations, same title and section number. 


“within which.”9@ 


[§ 5] 3. To Indicate Degree, Extent, or Scope. 
Inside of ;°* inside the limits, reach or influence OLS 
in the limits or compass of ;°° not beyond,} overstep- 
ping, or the like;? not exceeding; not further in 
length than;* not going outside of.® 


Phrases: 


“within the above figures,’ 


tion, 15 “within? the ‘jurisdiction’ 


‘within the jurisdiction of this state,”17 “within ‘the 
language of the Act,”1§ “within the power,’’® ‘“with- 
in the purview of this act,’’?° “within the realm of lo- 
eal affairs or municipal business,”?" “within the scope 
of employment,”?? “within the scope of his author- 
ity,”?? “within the sixth degree,”?* “within the 


96. State v. Justice Court of Silver 
Bow Tp., Silver Bow County, 257 P. 
1034, 80 Mont. 58, 59. 


fa] “In which” equivalent.—State 
v. Justice Court of Silver Bow Tp., 
Silver Bow County, 257 P. 1034, 80 
Mont. 53, 59 (referring to the time 


permitted for doing act). 


97. Gallup & Co. v. Rozier, 90 S.E. 
209, .212,, 172) N.C. 2838. 


98. Webster Int. D. [quot In -re 
White’s Estate, 288 P. 764, 130 Kan. 
714, 716]; Webster New Int. D. [quot 
McDougald vy. Incorporated Town of 
aa Bow, 176 P. 959, 961, 71 OK1. 
231]: 


99. Webster D. [quot Clement v. 
Neison, 46 Ala. 634, 636, in argument 
of unsuccessful appellant (quot and 
adopted Levert v. Read, 54 Ala. 529, 
531 [last two cases using singular 
*“limit’’])]; Webster Int. D. [quot Jen- 
pings v. Russell, 9 So. 421, 92 Ala. 608, 

06]. 


fa] As limit of degree.—‘‘The 
Ler) eowaluhiNe AS sae anit. Oleee. oc 1s 
degree, embraces the last 
. degree . covered by 

the limit.” Hamilton y. State, 47 S. 


Wyaw095;, 101. Kenn. 417; 418 [cit Rice 
v. J. H. Beavers & Co., 71 So. 659, 660, 
196 Ala. 355 (using language to like 
effect)]. See Harrison v. Reeves, 28 
A. 653, 160 Pa. 134, 139. 


1. Webster D. [quot Hovey v. Mc- 
Crea, 4 How.Pr. GN.Y.)* 31, 32]; ~See 
also cases infra note 2. 


2. Webster New Int. D. [quot Mc- 
Dougald vy. Incorporated Town of Bro- 
ken Bow, 176 P. 959, 961, 71 Okl. 231]. 


3. Webster D. [quot Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.B. 899, 150 Ill. 629, 634]; Hovey v. 
WMeCned 4a How, Bri. (GNsY.) 31, 321; 
Gallup & Co. v. Rozier, 90 S.E. 209, 
212, 172 N.C. 283. See Misrach v. Ep- 
person, 168 N.E. 230, 234, 32 Ohio 
App. 451; McDougald v. Incorporated 
Town of Broken Bow, 176 P. 959, 961, 
71 OKI. 231. 


4 Webster D. [quot Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 
N.E. 899, 150 Ill. 629, 684]; Webster 
New Int. D. [quot McDougald v. In- 
corporated Town of Broken Bow, 176 
Poo 964,00) Ok. 2302 sSee New 
York & Long Branch R. Co. v. Drum- 
mond, 45 N.J.Law 511, 513. 


5. Webster D. [quot Cary-Lom- 
bard Lumber Co. v. Fullenwider, 37 N. 
EB. 899, 150 Ill. 629, 634]; In re White’s 
Estate, 288 P. 764, 130 Kan. 714, 716; 
MecDougald v. Incorporated Town of 
Broken Bow, 176 P. 959, 961, 71 Okl. 


“Expenses kept within one’s income,”® 

“within his view,’ “within its jurisdiction,’® “with- 
in its own jurisdiction,’’® “within its protection,’’?° 
“within the amount 
claimed, gee vylib ona the degrees of consanguinity,” *3 
‘within’ their jurisdiction,’** “within the jurisdic- 
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sphere of its territorial jurisdiction,’?° and “within 


Cy 


WITHOUT. 


of the state,”16 


of.2* 
Phrases: 


231]. 


6. Webster New Int. D. [quot Mc- 
Dougald vy. Incorporated Town of 
a a Bow, 176) PB. 959, 961, 71 Ok1. 


7. Nelson v. Van Gazelle pute Coa. 
A. 948, 45 N.J.Eq. 594, 596 


Sian. iS. Const. Maganae XIV 
[quot Kentucky Finance Corporation 
v. Paramount Auto Exch. Corporation, 
43 S.Ct. 686, 638, 262 U.S. 544, 67 L. 
Ed. 1112; Southern Ry. Co. v. Greene, 
49 So. 404, 160 Ala. 396, 414; Mer- 
chants’ Nat. Bank of Lafayette, Ind., 
v. Ford, 99 S.W. 260, 124 Ky. 403, 410; 
State v. Blake, 144 S.W. 1094, 241 Mo. 
100, 109, Ann.Cas.1913C 1283]. 


9. “Chicago, B. & Q: R. Co. v. Iowa, 
94 U.S. 155, 168, 24 L.Ed. 94 [quot 
People v. Wabash, St. L. & P. R. Co., 
104 Ill. 476, 487]. 

10. Parks vy. State, 96 S.H: 1050, 
1051, 22 Ga.App. 621 [cit Bryant v. 
State, 60 Ga. 858, 359 (where ‘‘the” is 
used instead of ‘‘its’’)]. 

11. Harrison v. Reeves, 28 A. 653, 
160 Pa. 134,°139. 

12. Misrach vy. Epperson, 168 N.H. 
230, 234, 32 Ohio App. 451. 


Ie 


13. State v. Andrews, 149 N.W. 245, 
ae 273, 276. See also Incest §§ 
14. In re Blair, 106 F. 662, 664, 


45 C.C.A. 530; In re Seebold, 105 F. 
910, 914, 45 C.C.A. 117; Ex p. Stumpff, 
COMES 96990 9) Okly 63.97 


15. Rosenbaum v. Bauer, 7 S.Ct. 
636) 637, 120 U.S, 450, 459, 930 Lid. 
743; Kardo Co. v. Adams, Paye Tre Qa, 
955 (as meaning “within the judicial 
cognizance, within the capacity to de- 
termine the merits of the dispute or 
controversey and to grant the relief 
asked for’). 


16. Southern R. Co. v. Greene, 49 
So. 404, 160 Ala. 396, 414; Schmidt v. 
Failey, 47 N.E. 326, 307, 148 Ind. 150, 
152, 37 L.R.A. 442; State v. Baldwin’s 
Estate, 19 S.W. (a) 732, 135, d20 LO. 
207. 


a ‘within’ the state” contrasted see 
supra § 3 note 29 [b]. 


17. Brooks Hardware Co. v. Greer, 
87 A. 889, 111 Me. 78, 84, 46 L.R.A.N.S. 
301. 

18. Converse v. Northern Pac. Ry. 


Comt2 ENC) 2959 9602 

19. Edwards v. Fidelity & Casual- 
ty Co. of New York, 123 So. 162, 11 
La.App. 176, me) Barton WY: years 
27 Mo. 235, 238 72 Am.D. 25 


[§ 1] A. In General. 
to its use as a conjunction®! or as a preposition,?? 
“without” may be employed as an adverb, meaning 
anywhere outside;*° as in the phrases “from any- 
where without,’”?4 “taken up inside and earried with- 
out,”’>® and “those without.”*® 


[§ 2] B. In Expressions of Place. 
tion, “without” in expressions of place means outside 


the terms and limits of the policy.’’?® 


[§ 6] D. Used Adjectively. Sometimes the word 
has been used adjectively in phrases,?7 such as: 
within lease,”?8 “within note,”’?® and “within poli- 


“The 


In addition 


As a preposi- 


“From without such Indian country,”** 
“from without the new state,’?® “from without the 
State of Oklahoma,’’*° “without the jurisdiction,’’** 


20. Sandefur v. Canoe Creek Coal 
CO 293 EL 8.1.95 38 0F 


21. Walker v. Spokane, 113 P. 775, 
62 Wash. 312, 317, Ann.Cas.1912C 994;. 
rea Seattle, 102 P. 408, 53 Wash. 


22. See Agency §$§ 
ter and Servant §§ 402-407; Motor 
Vehicles §§ 861-871; Workmen’s Com- 
pensation Acts §§ 63-77. 


23. See Agency §§ 198-314, 
cae Brokers §§ 24-33, 143, 144. 


Hamilton vy. State, 47 S.W. 695, 
101 eee 417, 418. 


532-536; Mas- 


513— 


25. St. Louis v. Wiggins Ferry Co.,. 
11 Wall. (U.S.) 423, 429, 20 L.Ed. 192. 
26. EHdwards v. Videlity & Casual- 


ty Co. of New York, 123 So. 162, 11 La. 
App. 176, 178 


bale See infra text and notes 28— 
oVU. 

28. Demarest v. Wiiliard, 8 Cow. 
GNPYED) F-20168 | 2a105 


29. Mathes v. Bangs, (Cal.App.) 16 . 
P.(2d) 749; Bullen v. McGillicuddy,. 
2 Dana. (Ky.) 90, 91; Halley v. Jack-— 
son, 48 Md. 254, 261. 


80. Honnick v. Phoenix Ins, Co., 22 
Mo. 82, 85. 


S1. See infra § 3. 
82. See infra §§ 2, 3. 

foes Collins v. Morgan, 243 F. 495, 
8. 


“Outside” 46 C.J. p 1159. 


ee Collins v. Morgan, 243 F. 495, 
35. Peik v. Chicago & Northwest- 
ern R. Co., 94 U.S. 164, 175, 24 La 


97 [quot People v. Wabash, St. L. & 
PLR Co;,, 104 Ti 476, 43874" 


36. Peik v. Chicago & Northwest- 
ern R. Co., 94 U.S. 164, 178, 24 L.Ed 
97> ‘Chicago, Bi -& @: Ri Co. va dowar 
94 U.S. 155, 163, 24 L.Hd. 94; People 
v. Wabash, St. ls & P:. BR, Co, 102) a 
476, 487. 


37. Collins v. Morgan, 243 F. 495, 
498; Evans v. McFarland, 85 S.W. 873, 
186 Mo. 703, 722. 


re Collins v. Morgan, 243 F. 495, 
98. 


89. Collins v. Morgan, supra. 

40. Collins v. Morgan, supra. 

41. Bank of Alexandria v. Dyer, 14 
Pet. (U.S.) 141, 145,10) EiBias Bers 
Alexandria Bank y. Dyer, 2 F.Cas.No. 
847, 6 Cranch G.C! 4068. 


{a] “Beyond seas” equivalent.— 
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“without the limits of the state,”’4? “without the 
state,”4? and “without this state.”’*4 


{§ 3] C. In Privative Sense. In this sense, “with- 
out” may be employed as meaning exeluding;*° in- 
dependently of ;#® not being;*7 not having;*® oth- 
erwise than with;*® unconnected with;°° with the 
exclusion of.°! It has been said that the word has 
more than one meaning;°? that it is sometimes a 
word of sufficiently positive negation®’ and is used in 
some connections as a conjunctive, in the sense of 
“except” or “unless;”°4 yet, as used in a statute, it 
has been held not necessarily a word expressive of 
an exception,®® and hence it has been distinguished 
from: “except” and “unless.”>°® 


Without prejudice. The phrase when incorporat- 
ed in contracts, stipulations, and other written in- 
struments, imports that the parties have agreed that, 
as between themselves, the doing or failure to do the 
agreed act, or the receipt of the money by one and 
the enjoyment by the other, shall not, because of the 
doing or not of the act, or the facts of the receipt and 
payment, have any legal effect upon the rights of the 
parties in the premises; that such rights will be as 


Bank of Alexandria v. Dyer, 14 Pet. 


(U.S.) 141, 145, 10 L.Ed. 391; Alexan- 51. 


873, 186 Mo. 703, 722. 
Evans v. McFarland, supra. 


WITHOUT 


open to settlement by negotiation or legal controver- | 


sy as if the agreement had not been made or the mon: 
ey had not been turned over by the one to the other.** 
The dismissals “without prejudice,” of actions,°§ 
appeals,°® bills in equity,®° motions and orders,°? as 
affecting no right or remedy of the parties, or indi- 
cating that there has been no decision of the case up- 
on the merits,®? and as preventing defendant from 
setting up the defense of res adjudicata,®® are else- 
where discussed. Phrases: “Without prejudice to an 
action at law,”’®* “without prejudice to a new ac- 
tion,”®> “without prejudice to any of his rights,’’®® 
“without prejudice to charter party,”®’ “without 
prejudice to either party,”°* “without prejudice to in- 
terested parties,’’®® “without prejudice to the plain- 
tiff,’7° and “without prejudice to this charter.”7+ 


Without protest. In connection with a negotiable 
instrument, a phrase meaning that protest, as a neces- 
sary act to fix liability, is waived.72, Phrase: “With- 
out notice or protest.”” 


Without recourse. A phrase having no exact le- 
gal significance except when employed by an indorser 
to limit his liability.74 Phrase: “Without recourse 


to settlement by negotiation or legal 
controversy as if the money had not 


dria Bank v. Dyer, 2 F.Cas.No. 847, 5 
Cranch C.C. 403. 


42. Murray v. Baker, 3 Wheat. (U. 
S.) 541, 545, 4 L.Ed. 454. 


[a] “Beyond seas” equivalent.— 
Murray v. Baker, 3 Wheat. (U.S.) 541, 
545, 4 L.Ed. 454 (construing provision 
tolling statute of limitations) [cit 
Denham v. Holeman, 26 Ga. 182, 192, 
71 Am.D. 198]. ' 


43. Peik v. Chicago & Northwest- 
ern R. Co., 94 U.S. 164, 178, 24 L.Hd. 
97; Clegg v. Bishop, 136 A. 102, 105 
Conn. 564, 569; Sage v. Hawley, 16 
Conn. 106, 119, 41 Am.D. 128; People 
V., Wabash) Str I. & P.R: Co., 1.04 111. 
476, 487; Hite v. Keene, 119 N.W. 303, 
137 Wis. 625, 626. See Murray’s Les- 
see v. Baker, 3 Wheat. (U.S.) 541, 545, 
4 L.Ed. 454; Alexandria Bank v. Dyer, 
Det OAs INOS 8414 5. Cranch C56.) 403; 
Denham v. Holeman, 26 Ga. 182, 192, 
71 Am.D. 198. 


[a] As embracing foreign country. 
—Hite v. Keene, 119 N.W. 3038, 137 
Wis. 625, 626. 


{b] Phrase held not restricted to 
territory within United States.—Hite 
uaeeeRe, 119 N.W. 3038, 137 Wis. 625, 


44. Sage v. Hawley, 16 Conn. 106, 
115, 41 Am.D. 128. 


45. Evans v. McFarland, 85 S.W. 
873, 186 Mo. 703, 722. 


“Excluding” 23 C.J. p 274: 


46. Anderson L. D.; Webster Int. 
D. [both quot Evans v. McFarland, 85 
S.W. 873, 186 Mo. 708, 725 (quot Ter- 
TL v. Tan Yick, 22 Hawaii 773, 

]. 


47. La Porte v. Osborn, 86 N.E. 
995, 997, 43 Ind.App. 100; Common- 
wealth v. Thompson, 2 Allen (Mass.) 
507, 508, 509. 


48. Commonwealth vy. Thompson, 
supra. 
49. Anderson L. D.; Webster Int. 


D. [both quot Hvans v. McFarland, 85 
S.W. 8738, 186 Mo. 703, 725 (quot Ter- 
oa v, Tan Yick, 22 Hawaii 773, 


50. Evans v. McFarland, 85 S.wW. 


52. Mott v. Kansas City, (Mo.App.) 
60 S.W.(2d) 736, 741. 


53. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 508 [cit and foll 
La Porte v. Osborn, 86 N.E. 995, 996, 
43 Ind.App. 100]; Hedrick v. Pack, 
145 S.E. 606, 106 W.Va. 322, 324. 


54. Webster D. [quot Mott v. Kan- 
are (Mo.App.) 60 S.W.(2d) 736, 


“Except” 23 C.J. p 179. 
“Unless” 66 C.J. p 47. 


55. Territory v. Tan Yick, 22 Ha- 
wali 773, 776. 


56. Evans v. McFarland, 85 S.W. 
873, 186 Mo. 703, 725 [quot Territory 
Vi Rane Vicks, 22 saw aiw ios. ie cle Ga 
proper gioss of the word ‘without’ 
does not require it to be read as mean- 


ing ‘except’ or ‘unless’ ’’). 
57. Creighton v. Kerr, 20 Wall. 
(U.S.) 8, 12, 22 L.Ed. 309; In re Rob- 


inson’s Will, 104 N.Y.S. 588, 53 Misc. 
171, 185, 39. N.Y.Civ.Proe: 51, 6° Mills 
Surr. 29; De Mott v. Taylor, 17 A. 
291, 51 N.J.Law 307, 310; Genet .v. 
Delaware & Hudson Canal Co., 63 N.E. 
S00 OMIN Mame US paca Moon IN CLV 
Proc. 14; Hinton v. Bogart, 140 N.Y.S. 
111, 79 Mise. 418, 420; In re Hand, 
109 A. 692. 694, 266 Pa. 277, 281. See 
Dixon v. Higgins, 2 So. 289, 82 Ala. 
284, 287. 


[a] In publication of testimony.— 
In considering the effect of such pub- 
lication the court said: ‘‘'The testimo- 
ny was by consent published ‘without 
prejudice,’ which, by the common un- 
derstanding of solicitors and chancel- 
lors, is a consent reservation of the 
right to take additional testimony.” 
Dixon v. Higgins, 2 So. 289, 82 Ala. 
284, 287. 


[b]_ Paying pilot’s fees “withont 
prejudice.’—In an agreement that 
payment of pilot’s fees should be 
without prejudice to full right to de- 
mand pilotage when ready to sail the 
words “without prejudice,’ held to 
import an agreement that the exist- 
ing rights of parties, whatever they 
might be, should not be affected by 
the payment, but should be as open 


been paid. In re Hand, 109 A. 692, 266 
Paw eign ole . 
58. See Dismissal and Nonsuit §§ 


131-134. 
59. See Appeal and Error § 2400. 
60. See Equity §§ 815, 816. 


61. See Motions and Orders §§ 174— 
195. See also Pleading §§ 1109-1115, 
1124-1133. 


62. See Judgments § 1206. 
63. See Judgments §§ 1206, 1217. 


64. Foote v. Gibbs, 1 Gray (Mass.) 
412, 413. 


65. O’Hare v. Thompson, 123 N.Y. 
S. 339, 340. > 


[a] Where one of defendants was 
not served, and a judgment on the 
merits as to the other was affirmed 
“without prejudice to a new action,” 
held that such provision was for the 
benefit of the non-appearinge defend- 
ant and that the issues were settled 
as to the contesting parties. O’Hare 
v. Thompson, 123 N.Y.S. 339, 340. 


66. State v. Croak, 118 So. 703, 704, 
167 La. 92. 
67. In re Four Hundred and Six 


Hogsheads of Molasses, 
4,988, 4 Blatchf., 319, 321. 


68. De Mott v. Taylor, 17 A. 291, 
292, 51 N.J.Law 3807. 


69. In re Briskman, 132 F. 201, 203. 


70. Creighton v. Kerr, 20 Wall. (U. 
S328, 125° 22 Lind. 309) 


71. Kern v. Deslandes, 10 C.B.N.S. 


9 F.Cas.No. 


ne 224, 100 E.C.L. 205, 142 Reprint — 


72. 
261; 
Bank, 103 Pa. 576, 580. 
and Notes §§ 866-871. 


ite Halley v. Jackson, 48 Md. 254, 


Halley v. Jackson, 48 Md. 254, 


‘74. Mathes v. Bangs, (Cal.App.) 16 
P.(2d) 749; Thompson y. Pirst @eate 
Bank, 29 S.E. 610, 102 Ga. 696, 699; 
Scofield_v. Moore, 31 Iowa 241, 245; 
Rapid City First Nat. Bank v. Se- 
curity Nat. Bank, 51 N.W. 305, 34 Neb. 
71, 77, 38 Am.S.R. 618, 15 L.R.A. 386. 


For later cases, developments and changes in the law see Annotations, same title and section number 


Zahm y. Lancaster First Nat, — 
See also Bills — 


only as to mortgage.”’75 
Other phrases: 


any license,’’88 


See also Bills and Notes §§ 549-551; 
pccouree 53 C.J. p 655 text and note 


[a] As not affecting negotiability. 
—Mathes v. Bangs, (Cal.App.) 16 P. 
(2d) 749, 750. 


[b] As not implying actual notice. 
—Rapid City First Nat. Bank v. Se- 
curity Nat. Bank, 51 N.W. 305, 34 Neb. 
TL Ui,eso AMS. Re618,615 WIRSAy 386, 


[ec] In assignment of judgment.— 
In construing the phrase in an instru- 
ment by which judgment creditors 
transfer their ‘right, title, and inter- 
est” in the judgment “‘without re- 
course,” the court said: “The words 
used clearly indicate the absence of 
any intention to warrant the validity 
or value of the judgment or that it 
was collectible.’’ Scofield v. Moore, 31 
Iowa 241, 245. 


75. Grover vy. Gratiot Macomb De- 
velopment Co., 240 N.W. 66, 257 Mich. 
26, 30 (as precluding deficiency de- 
cree). 

76. People v. Apfelbaum, 95 N.E. 
995, 999, 251 Tll. 18 (medical practi- 
tioner’s certificate). 


77. McCormick Harvesting Mach. 
Co. v. Hiatt, 95 N.W. 627, 629, 4 Neb. 
(Unoff.) 587. 


78 State v. Miller, 175 S.W. 187, 
190, 264 Mo. 395. 


79. Kennedy v. Indianapolis, 103 U. 
S. 599, 600, 26 L.Ed. 550. 


80. Commonwealth v. Twitchell, 4 
Cush. (Mass.) 74, 75. 


81. In re Warner’s Estate, 111 P. 
352, 353, 158 Cal. 441. 


82. Belcher v. Weaver, 46 Tex. 293, 
298, 26 Am.R. 267 (as used in the cer- 
tificate of acknowledgment). 


83. Massachusetts General Hospital 
v. Inhabitants of Belmont, 124 N.E. 
21, 23, 233 Mass. 190. 


84. Carpenter v. Hopkinton School 
Trustees, 12 R.I. 574, 576. 


85. Hershiser v. Ward, 87 P. 171, 
29 Nev. 228, 243. 


86. American Car & Foundry Co. 
yv. Anderson, 211 F. 301, 306. 


87. State v. Keen, 34 Me. 501, 505. 


838. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 508; Common- 
wealth v. Odlin, 23 Pick. (Mass.) 275, 
276. 

89. Excelsior Steam Laundry Co. 


v. Lomax, 52 So. 347, 166 Ala. 612, 
614, 


90. Robinson v. Boynton Coal Co., 
58 Pa.Super. 176, 179. 

91. Laporte v. Osborn, 86 N.E. 995, 
996, 43 Ind.App. 100. 


“Without a certificate,’7® “with- 
out addition or erasure,”’’? “without a design to effect 
death,”**® “without a just compensation,”’?® “without 
a license first obtained,”’° “without any administra- 
tion,”*1 “without any bribe, threat, or compulsion,’’®? 
“without any charge therefor,’”’®*® “without any cost 
or expense for taxes, rates, or other charges,’’’+ 
“without any ineumbrances,’”’®® “without any known 
heirs,”*® “without any lawful authority,”§? “without 
“without any person being in 
charge,”®® “without any recourse for damages by the 
owner of said surface,”’®® “‘without? . .-.. 
safeguards, railing, or lights,”®! “without assist- 
anece,”®? “without authority of law,”®? “without au- 
thority of law, willfully disturbs,”®* “without au- 
, 
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thority so to do,”®> “without becoming a tenant,’?® 


SDL O. kG. 
age, 


any ° 


92. Miller v. Handy, 
160, 163. 


93. Batterton v. Pima County, 271 
P. 720, 723, 84 Ariz. 347; Fooshee v. 
State, 108 P. 554, 559, 3 Okl.Cr. 666, 
682 (“unlawfully” as equivalent). 


94. White v. State, 715 P. 1079, 24 
Okl.Cr. 64, 66. 


95. State v. Monti, 99 A. 264, 265, 
90 Vt. 566 (“without first obtaining a 
license”’ as equivalent). 


96. Disley v. Disley, 75 A. 481, 30 
R366, onl 


97. State v. Keen, 34 Me. 501, 505 
(“without any lawful authority” as 
equivalent). 


98. Commonwealth v. Clapp, 5 
Gray (Mass.) 97, 98; Commonwealth 
v. Wilson, 11 Cush (Mass.) 412, 413; 
Commonwealth vy. Hart, 11 Cush. 
(Mass.) 130, 136. 


99. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 509; Common- 
muearth vy. Kingman, 14 Gray (Mass.) 

5 PD 


1. Commonwealth v. Kingman, su- 
pra; Commonwealth v. Clapp, 5 Gray 
(Mass.) 97, 98. 


2. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 508, 509. 


3. Commonwealth v. Thompson, 
supra; Commonwealth v. Twitchell, 
4 Cush. (Mass.) 74, 75; Common- 
wealth v. Tower, 8 Metc. (Mass.) 527, 
528; Commonwealth vy. Odlin, 23 Pick. 
(Mass.) 275, 277. 


4. Bell v. Phyn, 7 Ves.Jr. 453, 458, 
32 Reprint 183; Maberly v. Strode, 3 
Ves.Jr. 450, 454, 30 Reprint 1100. 


San Allkingieve dlpe: wor ©. E. De Bo; 
389. 


6. Smith v. Ballard, 77 S.W. 
117 Ky. 179, 180, 25 Ky.L. 1290. 


33 La.Ann. 


714, 


7. Wood v. Boyle, 35 A. 853, 177 
Pa. 620, 629, 55 Am.S.R. 747. 

8. Wood y. Boyle, supra. 

9. Wunderlich v. Bleyle, 125 A. 
386, 96 N.J.Hq. 135, 138. See also 
Wills §§ 1329-1336, 1553-1556, 1574, 
1604, 1622. 


10. Stadler v. Missouri River Pow- 
erCo., 139: BF. 305, 307, TL C.C.A® 435: 


11. Hawaii Rev. L. (1915) § 3897 
{quot Territory v. Tan Yick, 22 Ha- 
waii 773, 775]. 


12. Warren Nat. Bank, Warren, 
Pa. v. Suerken, 188 P. 613, 614, 45 Cal. 
App. 736; People v. Fegelli, 148 N.Y.S. 
979, 982, 163 App.Div. 576. 

[a] Participation in prostitute’s 
earnings held “without consideration.” 
—People v. Fegelli, 148 N.Y.S. 979, 
982, 168 App.Div. 576. 


“without being duly appointed,”®? “without being 
duly appointed or authorized,”®’ “without being duly 
authorized,”®® “without being duly authorized and 
appointed,”! “without being duly licensed,”? “with- 
out being first duly licensed therefor,’’? “without be- 
ing married,”* “without benefit of salvage,” “with- 
out bodily issue,’ “without brains,”’? “without eapi- 
tal,”$ “without children,”® “without claim for dam- 
without committing or intending to commit 
[rape],”+4 “without consideration,”!2 “without con- 
sideration to the accommodating party directly,’ 
“without contradiction,”’** “without eredit,”’+> “with- 
out day,”?® “without deduction,’+? “without dedue- 
tion for benefits,”1§ “without defalcation,”?® “with- 
out defaleation or discount,’’?® “without delay,”??! 
“without deliberation, 


722 without demand,”?? “with- 


13. Warren Nat. Bank, Warren, 
Pa. v. Suerken, 188 P. 613, 614, 45 Cal. 
App. 736. 


1#. Birch v. Hutchings, 12 N.E. 192, 
144 Mass. 561, 563. 


15. Wood v. Boyle, 35 A. 8538, 177 
Pa. 620, 629, 55 Am.S.R. 747. 


16. Lanuza v. Gonzalez, 17 Philip- 
pine 413, 416. See also Sine Die 58 


Ce pit ew 
17. In re Musgrave, [1916] 2 Ch. 
417, 424; Barksdale v. Gilliat, 1 


Swanst. 562, 565, 36 Reprint 506 (both 
cases construing the phrase as applied 
to the payment of legacies). 


18. Giesy v. Cincinnati, W. & Z. 
R. Co., 40 Ohio St. 308, 330 (‘“irrespec- 
tive of benefits’? equivalent). 


19. First Nat. Bank of Rocky Ford 
Heres 139 “P1102; 1105} 5% ‘Colo; 


[a] Phrase now meaningless.—In 
holding that. the words ‘without de- 
falcation’”’ in a note did not constitute 
a waiver of rights of set-off, etc., the 
court said: “These words are nothing 
more than a relic of pronounced an- 
tiquity in the law, a mere remnant of 
common-law forms, and wholly with- 
out meaning in the light of modern 
usage, under the practically uniferm 
provisions of the negotiable instru- 
ments law. They are now no 
more than mere surplusage.”’ First 
Nat. Bank of Rocky Ford v. Lewis, 
139 P. 1102, 1105, 57 Colo. 124. See 
also Bills and Notes § 206. 


20. Youngs v. Little, 15 N.J.Law 1, 
14; Tillou v. Britton, 9 N.J.Law 120, 


134. See also Bills and Notes § 206 
text and note 36. 
21. - Antole. Vv; iGill, bs Boel once 


Ex parte Ryan, 50 So. 385, 124 La. 356, 
369; State v. Dolan, (Mo.App.) 216 S. 
W. 334; Kane v. Sholars, 90 S.W. 937, 
938, 41 Tex.Ciy.App. 154. 


[a] AS meaning only with reason- 
able diligence.—Whitney v. Butter- 
field, 13 Cal. 335, 339, 73 Am.D. 584. 


[hb] “At once’ equivalent.—State 
vy. Walter, 28 S.W.(2d) 167, 172, 324 
Mo. 290. 

[c] “Immediately” not synony- 
mous.—Order of United Commercial 
Travelers of America v. Barnes, 80 P. 
1020, 72 Kan. 293, 304, 7 Ann.Cas. 809 
[quot Thomas v. Mutual Ben. Health 
& Accident Ass’n, 18 P.(2d) 151, 153, 
136 Kan. 802]; Rathbun v. Globe In- 
demnity Co., 184 N.W. 903, 908, 107 
Neb. 18, 32, 24 ALR. 191. 

22. Ex parte Fisele, 270 S.W. 103, 
104, 307 Mo. 203; Miller v. State, 107 
P. 948, 8 Okl.Cr. 575, 576. 


23. Clausen v. Forehand, 277 P. 
827, 829, 152 Wash. 310 (as not imply- 


ing waiver of presentment). 
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out due caution and circumspection,’’?4 “without due 
without ever having been mar- 
ried,”?° “without excuse or justification,”?? “with- 
out fault,”?> “without fault on their part,”?® “with- 
out fault or negligence on his part,”°° “without fear 
or compulsion,’*! “without first procuring a li- 
cense,”®? “without giving compensation therefor,”?* 
“without good cause,’’?4 “without grace,’’?® 
having,’”’?* “without having any license, appointment 
or authority,”?? “without having been married,”?§® 
“without having been married and intestate,”%°® 


process of law,”?5 “ 


24. Neessen v. Armstrong, 239 N. 
W. 56, 60, 213 Iowa 878 (‘‘negligence”’ 
as equivalent). 


25. Constitutional Law § 956 et 
seq. 


26. In re Ellis’s Settlement, Was- 
brough v. Boyce, [1921] 1 Ch. 230, 241; 
Upton v. Brown, 12 Ch.D. 872, 878. 


[a] As one of meanings of “un- 
married.”—Clarke v. Colls, 9 H.L.Cas. 
601, 612, 11 Reprint 864 [quot In re 
Brydone’s Settlement, Cobb v. Black- 
Dune wi V0 Sis iC hiiS4, Ol arela ne 
Smith’s Settlement, Wilkins v. Smith, 
[1903] 1 Ch. 373) ,380; Fimmins \v. 
Bradford, 13 Ch.D. 493, 496]. 


{[b] “Without having had a hus- 
band” equivalent.—‘A woman who 
dies ‘without ever having married’ 


means a woman who dies without 
having had a husband.” Emmins v. 
Bradford, 13 Ch.D. 4938, 495. 


“without having been married” 
equivalert see infra note 38 [al]. 


27. Territory v. Gonzales, 89 P. 
250, 252, 14 N.M. 31 (“unlawfully” as 
equivalent). 


28. Southern R. Co. v. Salmon, 65 S. 
E70, lis2) Ga: 71508, 156; Central R., etc., 
Co. vy. Lanier, 10 S.E. 279, 83 Ga. 587, 
591; Goldrick v. Union R. Co., 37 A. 
635, 20 R.I. 128, 129; State v. Emer- 
son, 58 S.E. 974, 978, 78 S.C. 83. 


29. In re Cudahy’s Estate, 219 N. 
W. 203, 204, 196 Wis. 260. 


30. Va. Code § 2455 [quot Rich- 
mond Ice Co. v. Crystal Ice Co., 49 S. 
BE. 650, 103 Va. 465, 470; Richmond 
Ice Co. v. Crystal Ice Co., 37 S.E. 851, 
99 Va. 239, 248]; W. Va. Code ch 72 § 
22 [quot Hedrick v. Pack, 145 S.E. 
606, 106 W.Va. 322, 323]. 


831. Dennis v. Tarpenny, 
(N.Y.) 371, 376. 


32. State v. Monti, 99 A. 264, 265, 
90 Vt. 566 (“without lawful authority 
so to do” as equivalent). 


33. Crawford v. Foster, 293 P. 841, 


20 Barb. 


842, 110 Cal.App. 81. 
34. State v. Weymiller, 198 N.W. 
780, 782, 197 Iowa 1273; State v. Wil- 


ae 116 S.W. 1128, 136 Mo.App. 304, 
308. 


35. Lefler v. New York L. Ins. Co., 
143 BH. 814, 817, 819, 74 C.CA.. 488; 
Henningsen v. United States Fidelity 
& Guaranty Co., 143 F. 810, 814, 74 C. 
C.A. 484; Perkins v. Franklin Bank, 
21 Pick. (Mass.) 483, 485. 


36. In re Davey, Prisk v. Mitchell, 
[1915] 1 Ch. 837, 845 (“without having 
had” distinguished). 


[a] “Without leaving” distinguish- 
ed.—In re Davey, Prisk v. Mitchell, 
[1915] 1 Ch. 887, 845. 

37. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 509; Common- 
wealth v. Wilson, 11 Cush. (Mass.) 
412, 413. 


38. In re Brydone’s Settlement, 


WITHOUT 


having 


“without 


Cobb vy. Blackburne, [1903] 2 Ch. 84, 
90; In re Mare, Mare v. Howey, [1902] 
2°Ch. loeb in trey Balls! Trust. it 
Ch.D? 2:70; 271. 


[a] “Without ever having ‘been 
married” equivalent.—In a marriage 
settlement. In re Ellis’s Settlement, 
Wasbrough v. Boyce, [1921] 1 Ch. 230, 
ha Upton v. Brown, 12 Ch.D. 872, 


{b] “Without having been married 
at all” equivalent.—In a marriage 
settlement. In re Ellis’s Settlement, 
eee aes v. Boyce, [1921] 1 Ch. 230, 


[c] “Without having been married 
as intended” compared.—In a mar- 
riage settlement. In re Ellis’s Set- 
tlement, Wasbrough v. Boyce, [1921] 
1 Ch. 230, 234. 


[d] “Without having been mar- 
ried to anyone” compared.—As used 
in a marriage settlement. Wilson v. 
Atkinson, 4 De G.J.&S. 455, 460, 46 
Reprint 995 [quot In re Ellis’s Settle- 
ment, Wasbrough v. Boyce, [1921] 1 
Ch, 230, 234; In re Smith’s Settlement, 
Wilkins v. Smith, [1903] 1 Ch. 3878, 
3877; Stoddart v. Saville, [1894] 1 Ch. 
480, 483; Emmins vy. Bradford, 13 Ch. 
D. 493, 497]. 


[e] “Without having been married 
to her then intended husband” com- 
pared.—In a marriage settlement. 
Wilson v. Atkinson, 4 De G.J.&S. 455, 
460, 46 Reprint 995 [quot In re Ellis’s 


Settlement, Wasbrough v. Boyce, 
[19217 1 Ch. 230, 234: In “re \Smith’s 
Settlement, Wilkins v. Smith, [1903] 


1 Ch, 378, 877; Emmins v. Bradford, 
13 Ch.D. 493, 497]. 


[f] “Without leaving a husband 
living at her death’ compared.—iIn 
a marriage settlement. Wilson v. At- 
kinson, 4 De G.J.&S. 455, 460, 46 Re- 
print 995 [quot In re Ellis’s Settle- 
ment, Wasbrough v. Boyce, [1921] 1 
Ch. 230, 234; In re Smith’s Settlement, 
ee Va Smith, 1f11903) (1 eChs 3735 


39. In re Ellis’s Settlement, Was- 
pronee v. Boyce, [1921] 2 Ch. 230, 


[a] “A spinster and intestate” 
compared.—In construing the text 
phrase as used in a marriage settle- 
ment, the court said: “The words ‘if 
she had died a spinster and intestate’ 
are at least as strong as ‘without hav- 
ing been married and intestate.’” In 
re Hllis’s Settlement, Wasbrough v. 
Boy cen lo 2ililincm ewe Ooo iCLuskn 
re Forbes, [1899] W.N. 6]. 


40. In re Ellis’s Settlement, Was- 
peed v. Boyce, [1921] 2 Ch. °2380, 


“Without having been married” 
compared see supra note 88 [cl]. 


41. In re Ellis’s Settlement, Was- 
brough v. Boyce, [1921] 1 Ch. 230, 241. 


“Without having been married” 
equivalent see supra note 38 [b]. 


“without having been married as intended,”*° “with- 
out having been married at all,”4! “without having 
been married to anyone,”’4? “without having been 
married to her then intended husband,”*? “without 
ever been marricd,”4+* 
had,’’4® “without having had a husband,”’*® “without 
having issue,”’#? “without having made ‘any provi- 
sion,’ ”48 “without heirs of his body,”*® “without her 
consent,”>° “without hire,”>! “without his actual 
fault or privity,”>? “without his fault,”>? “without 
impeachment of 


“without having 


waste,”*4 “without inereasing the 


42. In re Ellis’s Settlement, Was- 
brough v. Boyce, [1921] 1 Ch. 230, 254; 
In re Smith’s Settlement, Wilkins v. 
Smith, [1903] 1 Ch. 373, 377; Stod- 
dart v. Saville, [1894] 1 Ch. 480, 483; 
Emmins v. Bradford, 13 Ch.D. 493, 
497; Wilson v. Atkinson, 4 De G.J.& 
S. 455, 460, 46 Reprint 995. 


“Without having been married” 
compared see supra note 38 [d]. 


43. In re Ellis’s Settlement, Was- 
brough vy. Boyce, [1921]- 1 ‘Ch. 230, 
234; In re Smith’s Settlement, Wil- 
kins v. Smith, [1903] 1 Ch. 373, 377; 
Emmins v. Bradford, 13 Ch.D. 493, 
497; Wilson v. Atkinson, 4 De G.J.&S. 
455, 460, 46 Reprint 995. 


“Without having been married”? 
compared see supra note 38 [e]. 


44 In re Smith’s Settlement, Wil- 
kins vy. Smith, [1903] 1 Ch. 3738, 380; 
Bell v. Phyn, 7 Ves.Jr. 453, 458, 32 
Reprint 183; Maberly v. Strode, 3 Ves. 
Jr. 450, 454, 30 Reprint 1100. 


45. In re Davey, Prisk v. Mitchell, 
[USS Pe Chis ots 45. 


Construed as “without leaving” see 
infra note 68 [a]. 


“Without having” distinguished see 
Supra note 36. 


46. Emmins v. Bradford, 13 Ch.D. 
493, 495. 


“Without ever having been married” 
equivalent see supra note 26 [b]. 


47. Strain v. Sweeny, 45 N.E. 201, 
163 Ill. 603, 607; Tinsley v. Jones, 
13 Gratt. (54 Va.) 289, 292. 


King v. Davis, 91 N.C. 142, 147 
Cquot Thomason v. Julian, 45 S.E. 636, 
133 N.C. 309, 310]; Meares v. Meares, 
26 N.C. 192, 195. 


49. Barmore v. Darragh, (Tex.Civ. 
App.) 281 S.W. 472, 478 (‘without is- 
sue” as equivalent). 


50. See Rape §§ 1, 2, 26-33, 48, 59, 
68, 82, 125, 126, 143, 1175. 


51. Pioneer Telephone & Telegraph 
nee v. State, 144 P. 1060, 45 Okl. 31, 


{a] In describing telephone com- 
panies, for the purpose of determin- 
ing the jurisdiction and power of a 
state regulatory body, the court said: 


“The term ‘mutual companies,’ is not. 


necessarily synonymous with the 
term ‘without hire.’’’ Pioneer Tele- 
phone & Telegraph Co. v. State, 144 P. 
1060, 45 Okl. 31, 35. 


52. Eng. Merchant Shipping Act 
(1894) § 502 [quot Asiatic Petroleum 
Co. vy. Lennard’s Carrying Co., [1915] 
AVCy 106, 712i; 


53. In re Jarvis’ Hstate, 180 N.Y.S. 
324, 332, 110 Misc. 5. ; 


54. Derham v. Hovey; 161 N.W. 
883, 884, 195 Mich. 243, 21 A.L.R. 999; 
Stevens v. Rose, 37 N.W. 205, 209, 69 
Mich. 259 [cit Wiley v. Wiley, 95 N. 
W. 702, 1 Neb. (Unoff.) 350]. See also 
Estates § 87. 


For later cases, developments and changes in the law see Annotations, same title and section number. 


vers) Ta 


annual rate of taxation,”®> “without injury,’®¢ 
“without interest,”®7 “without issue,’ “without its 
consent,”°° “without just cause,’ “without justifi- 
able exeuse,”®t “without justification,’*? “without 
justification or excuse,”®? “without lawful author- 
ity,”°* “without lawful authority so to do,”* “with- 
“without lawful issue,’’®? 
“without leaving,’’®*> “without leaving a child or chil- 
dren,”°®® “without. leaving a husband living at her 
death,”*° “without leaving issue,”?? “without ‘leay- 
ing’ lawful issue,”’*? “without leaving lawful issue as ! 
before mentioned,”7* “without leaving lawful issue 


out lawful excuse,”®® 


55. Evans v. McFarland, 85 S.W. 
873, 186 Mo. 703, 725. 


56. Artistic Weaving Co. v. 
guire, 13 Cust.A. 140, 141. 


57. Roberts v. Smith, 64 Tex. 94, 
97, 58 Am.R. 744. 


58. Wunderlich v. Bleyle, 125 A. 
386, 96 N.J-Eq. 135, 138; Cutter v. 
Doughty, 238 Wend. (N.Y.) 5138, 518; 
Jackson v. Blanshan, 3 Johns. (N.Y.) 
292, 299, 3 Am.D. 485; Cochrel v. Rob- 
inson, 149 N.E. 871, 113 Ohio St. 526, 
531; Stout v. Good, 91 A. 613, 245 Pa. 
383, 387; Wilson v. Poston, 111 S.E. 
873, 876, 119 S.C. 67; Barmore v. Dar- 
ragh, (Tex.Civ.App.) 231 S.W. 472, 
478. See also Wills §§ 1329-1336, 
1553-1556, 1574, 1604, 1622. 


“Without heirs of his body” equiva- 
lent see supra note 49. 


59. State v. Sakowski, 90 S.W. 435, 
440, 191 Mo. 635, 4 Ann.Cas. 751. 


60. Donaghy v. State, 100 A. 696, 
709, 29 Del. 467; State v. Constable, 
112 S.E. 410, 411, 90 W.Va. 515 (‘“with- 
out lawful excuse” as equivalent). 


61. Miller v. State, 107 P. 948, 3 
OBC Ooy Ou se OO. Barrys Us S.5 105 
eee 3 Okl.Cr. 319, 3238, 139 Am-:S.R. 


62. Ex parte Strong, 252 S.W. 767, 
Moo mO>. Nex.Cn. 1250). 20) Walltully, - 
as equivalent). 


63. First Savings & Trust Co. v. 
Milwaukee County, 148 N.W. 22, 33, 
158 Wis. 207, 238. 


[a] “In bad faith” distinguished. 
—Where an engineer was. given 
charge of a work of public improve- 
ment, and the contractor was entitled 
to redress for damages sustained by 
reason of acts done by the engineer 
fraudulently, in bad faith, or through 
inexcusable ignorance, the Supreme 
Court, in setting aside a finding that 
certain orders of the engineer, result- 
ing in increased cost to the contractor, 
were “arbitrary and unreasonable and 
without justification or excuse,” said: 
“To say that a thing has been done 
arbitrarily is mot necessarily the 
equivalent of saying that it was done 
in bad faith, or through ignorance or 
incompetency. The words ‘without 
justification or excuse’ approach more 
nearly to finding bad faith, but they 
are not always used to indicate bad 
faith.” First Savings & Trust Co. v. 
Milwaukee County, 148 N.W. 22, 158 
Wis. 207, 238. 


64. Porter v. Porter, 53 So. 546, 
547, 60 Fla. 407, Ann.Cas.1912C 867. 


65. State v. Monti, 99 A. 264, 265, 
90 Vt. 566. 


“Without first procuring a license” 
equivalent see supra note 22. 


66. People v. Wallach, 217 P. 81, 
87, 62 Cal.App. 385; Donaghy v. State, 
100 A. 696, 709, 29 Del. 467; State v. 
Ee table, 112 S.E. 410, 411, 90 W.Va. 


[a] “Willfully” synonymous.— 
Thompson Trials § 2209 [quot O’Borr 
v. U. S., 105 P. 988, 3 Okl.Cr. 319, 322, 
139 Am.S.R. 959 (quot Miller v. State, 
107 PB. 948, 3 Okl.Cr. 575, 577)]. 


Ma- 


WITHOUT 


Issue, ewe 


“Withont just cause” 


see supra note 60. 


67. Handy v. McKim, 4 A. 125, 64 
Md. 560, 571; Jackson v. Blanshan, 
3 Johns. (N.Y.) 292, 299, 3 Am.D. 485. 


yee In re Davey, [1915] 1 Ch. 837, 


equivalent 


[a] Construed as “without having 
had.”’—In re Davey, [1915] 1 Ch. 837, 
845 (referring to issue). 

“Without having” distinguished see 
supra note 36 [a]. 


69. Hull v. Eddy, 14 N.J.Law 169, 
172; Brooks v. Kip, 35 A. 658, 54 N.J. 
Eq. 462, 468; Male v. Williams, 21 A. 
854, 48 N.J.Eq. 33, 39. 


70. In re Ellis’s Settlement, Was- 
brough v. Boyce, [1921] 1 Ch. 280, 234; 
In re Smith’s Settiement, Wilkins v. 
Smith, [1903] 1 Ch. 373, 377; Wilson 
v. Atkinson, 4 De G.J.&S. 455, 460, 46 
Reprint 995. 


“Without having been married” 
compared see supra note 38 [f]. 


71. Doe ex dem. Allender v. Sus- 
san, 33 Md. 11, 15, 3 Am.R. 171; Kirch- 
ner’s Estate, 11 Pa.Dist.&Co. 69, 71; 
In re Davey, Prisk v. Mitchell, [1915] 
1 Ch. 837, 845. See also Wills §§ 1329-— 
1336, 1553-1556, 1574, 1604, 1622. 

{a] Construed as “without having 
had” issue.—In re Davey, [1915] 1 Ch. 
837, 845. 

72. Doe ex dem. Allender v. Sus- 
San woos ae) to poe AUMurtn lio Gore 
Davey, [1915] 1 Ch. 837, 844. 


“Without leaving lawful issue as 
before mentioned” contrasted see in- 
fra note 73 [a]. 


73. In re Davey, [1915] 1 Ch. 837, 
844. 
fa] “Without leaving lawful is- 


sue” contrasted.—In re Davey, [1915] 
1 Ch. 837, 844. 


74, Nicholson vy. Bettle, 57 Pa. 384, 
386. 
75. Freeman v. Macon Gaslight & 


Water Co., 56 S.E. 61, 63, 126 Ga. 843, 
TL SEALING Ss atte 


[a] Phrase not mere conclusion of 
law.—In an action against a water 
company to recover damages for shut- 
ting off plaintiff's supply of water, 
where it was alleged in plaintiff's 
petition that defendant company, 
without giving plaintiff any notice and 
“without legal cause,” cut off the sup- 
ply of water from his premises, the 
court said: “The assertion that the 
company cut off his supply, ‘without 
legal cause’ was an allegation to the 
effect that the company, without any 
justification, wrongfully discontinued 
to serve him; it was not a mere con- 
clusion of law.” Freeman v. Macon 
Gaslight & Water Co., 56 S.E. 61, 63, 
126. Gaw Shon 7 cl ReAWNe ss: oC. 

7G. Perry v. Kline, 12 
(Mass.) 118, 123. 

77. (iustafson v. Ursales, 3 Ohio 
App. 136, 139, 20 Ohio Cir.Ct.N.S. 275. 

78. Boston Safe Deposit & Trust 
Co. v. Commissioner of Internal Rev- 
enue, 66 F.(2d) 179, 183. 


Cush, 


surviving,”’+ “without legal cause,”7° 
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ie 


“without legal 


without let or hindrance,”?* “without lim- 
itation,”’® “without limit in time,”’® “without litiga- 
tion,”®° “without living heirs,”’’! “without living is- 
sue,”’S? “without malice either express or implied,”5? 
“without malicious intent,”’§+ “without material im- 
pairment,”’s> “without negligence,”’® “without no- 
tice,”5* “without offset,”8S “without or in excess of 
its powers,”®® “without placing around it, or at the 
same, any safeguards, railings, or lights,”?° “without 
premeditation,” 
“without reasonable eause,”®? “without reasonable 


92 


“without previous malice, 


73. Commonwealth v. Foch Cereal 
Co., 153 A. 695, 696, 302 Pa. 373. 


80. Guernsey v. Marks, 106 P. 334, 
5 Ox. 323), 329. 


81. Thomas y. Miller, 43 .N.E. 848, 
161 Ill. 60, 70. 


82. Glover v. Condell, 45 N.E. 178, 
163 Ill. 566, 594, 35 L.R.A. 360; Grang- 
er v. Granger, 44 N.E. 189, 46 N.E. 80, 
L147 .Ind) 95,0112,7 36.1 RsAw 18659 90% 
Still “vs \Spear,245, Ba, MGs ei 7 elds 
3 Grant 306; Vaughan vy. Dickes, 2¢ 
Pa. 509; 514. 


83. Miller v. 
OL Cry 575, biG: 

84. Slaughenwhite v. Rex, 35 Can. 
S.C. 607, 609,. 9 Can.CriCas, 173, 1174 
[zev 9 Can CrCass bsnl: 


85. Napier v. Napier, 25 S.W.(2d) 
735, 736; 233: Key-<304) 

86. Baltimore & Ohio R. Co. v. 
Shipley, 39 Md. 251, 254; Atchison, T. 
& S. F. R. Co. v. Lawler, 58 N.W. 968, 
40 Neb. 356, 379; Goldrick v. Union 
Ret Co., 372A. 6355 20 Raa 8h 298 


87. Vansickle v. Watson, 123 S.W. 
112, 116, 103 Tex. 87. See generally 
Notice 46 C.J. »p 534. See also Bilis 
and Notes §§ 705-735. 


[a] As contemplating actual, not 
coustructive, notice.—Rochester Trust 
Co. Vi. White; 90 TAL 127;° 12:95 243 ePa, 
469. 


{b] As meaning “without notice of 
existing lien.’-—Carr-Cullen Co. vy. 
Deming, 222 N.W. 507, 508, 176 Minn. 
1; Landers-Morrison-Christenson Co. 
v. Ambassador Holding Co., 214 N.W. 
503, 505, 171 Minn. 445, 53 A.L.R..573. 


State, 107 P. 948, 3 


To same effect Erickson v. Ireland, 
158 N.W. 518, 520, 134 Minn. 158; 
Coover v. Jonson, 86 Mo. 533, 540; 


Lee v. Bowman, 55 Mo. 400, 403 [last 
two cases cit Gilbert Book Co. v. 
Sheridan, 89 S.W. 555, 557, 114 Mo. 
App. 332 (all three cases discussing 
the relative rights of creditors or sub- 
sequent purchasers without notice and 
conditional sellers) ]. 


{e] ‘En good faith’ equivalent.— 
(1) Coover v. Johnson, 86 Mo. 533, 540 
[cit Lee v. Bowman, 55 Mo. 400, 403 
(both cit Gilbert Book Co. v. Sheri- 
dan, 85 S.W. 555, 557, 114 Mo.App. 
332)]. (2) “The words ‘good faith’ 
in a -statuterare™ 2 synonymous 


with ‘without notice.’” Riederer v. 
Pfaff, 61. F872, $73: fauot  Bimes ve 
Gragg, 145 P. 136, 138, 19 N.M. 450 


(construing Comp. L. [1897] § 2362) ]. 


88. .Ex parte Rice, 159 S.E. 492, 
498, 161 S:C. 77. 


89. Milwaukee Western Fuel Co. 
v. Industrial Commission of Wiscon- 
sin, 150 N.W. 998, 999, 159 Wis. 635. 


90. La Porte v. Osborn, 86 N.E. 
995, 996, 43 Ind.App. 100. 


91. Baker v. State, 34 N.E. 441, 44 
N.E. 441, 134 Ind. 657, 659. 

92. Metcalfe v. Commonwealth, 86 
S.W) 534, 535,027 Keyl. 704. 

93. Wickins v. Wickins, [1918] P. 


265, 270 (“without reasonable excuse” 
as equivalent). 
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cause to believe to the contrary,” 
reasonable 
“without receiving value,”®? “without receiving value 
therefor,”®® “without reserve,”®® “without said dog 
being licensed,’’! “without sufficient cause,’”? “with- 
out term,”’* “without the authority of the person 
whose signature it purported to be,’’* “without their 
“without the knowledge or privity, 
“without the written consent,”? “without time lim- 
it,”® “without transfer,” “without understanding,’’?° 
“without valid cause,”!1 “without visible means of 
support,”’22 “without waiver or prejudice,”1* and 


able execuse,”®> “without 


consent, 5 


“without warrant of law.’’4 


WITNESS. 


is elsewhere defined and discussed. 


94. 
60 S.W.(2d) 736, 741. 


95. Wickins v. Wickins, [1918] P. 
265, 270: 

“Without reasonable cause” equiva- 
lent see supra note 93. 


96. Johnson’s Case, 
565, 242 Mass. 489. 


97. Gruber v. Friedman, 127 A. 907, 
908, 102 Conn. 34. See also Bills and 
Notes § 397 et seq. § 


98. Carr v. Wainwright, 43 F.(2d) 
507, 508. 


99. Pacific Ready-Cut Homes v. Ti- 
tle Guarantee & Trust Co., 283 P. 963, 
964, 103 Cai.App. 1; Meadows v. Tan- 
ner, 5 Madd. 34, 37, 56 Reprint 807. 


1. Commonwealth v. Thompson, 2 
Allen (Mass.) 507, 508 [cit La Porte 
v. Osborn, 86 N.E. 995, 997, 43 Ind. 
App. 100]. 

2. Collie v. Fergusson, 50 S.Ct. 189, 
LOTS SEXP OSE VERA e ben Palate ase stone 
Cliarz v. Sweeney, 40 F.(2d) 852, 854; 
The Lake Galewood, 21 F.(2d) 987, 
988; O’Hara v. Luckenbach §. 8. Co. 
16 F. (2d) 681, 682; The Cubadist, 252 
F. 658, 662; The Sadie C. Sumner, 142 
F. 611, 613° (all cases construing Sea- 
men’s Act March 4, 1915 § 3 [USCA 
tit 46 § 596] and prior statutes in pari 
penta) See also Seamen §§ 380- 


136 N.E. 563, 


3. State ex rel. Feroe v.. Poirier, 
248 N.W. 747, 748, 189 Minn. 200. 


4. Harry M. Lasker, Inc., v. Mutual 
Bank of Roseville, 194 N.Y.S. 379, 380. 


5. Revoir v. State, 36 N.E..1109, 137 
Ind. 332, 334. 

6. The Republic, 61 F. 109, 113, 9 
C.C.A. 386. 

7. Smith v. Roberts, 46 N.W. 336, 
43 Minn. 342, 343. 


8. Sholl v. Prince Line, 96 N.Y.S. 
368, 369, 109 App.Div. 591 (ambiguous 
term). 

9. Robinson Bros. 
Despatch Transp. Co., 
474, 


10, Connecticut General Life Ins. 
Co. v. Cochran, 218 P. 313, 314, 95 Okl. 
ila lik, 


11. 
24, 29. 

12. Rex v. Radcliffe, [1915] 3 K.B. 
418, 423. 


[a] Under Mental Deficiency Act. 
—Construing the text phrase as used 
in the Mental Deficiency Act, 1913 (3 
& 4 Geo. V, ch 28 § 2 subs 1 (b) (ay: 
governing the placing or sending of 
defectives in or to an institution, the 
court said: “Those words appear: to 
us to be applicable to cases where 
the defective is in fact not being 
maintained or taken care of, or where, 
at all events, those who have taken 
care of him are turning him adrift or 
threatening to do so.” Rex v. Rad- 


v. Merchants’ 
45 Iowa 470, 


In re Walker, 36 A. 148, 179 Pa. 


“c 


[§ 1] A. As Noun. 
connection with legal documents,+® or proceedings,?® 


WITHOUT—WITNESS 


without reason- Phrases: 


, 96 
ground, 


6 


“Attesting witness,’”7 
witness,”*® “subseribing witness, ‘19 « witness . . 
in matter or proceeding,’’?° “witness on the stand, 21 
and “witness to a will’;?? also “newly discovered 
evidence of witnesses, 
juries,”?* “witnesses called to make scientific or pro- 
fessional examinations and to state results there- 
of,”?° and “witnesses duly summoned by the state.”’° 

[§ 2] B. As Verb.?7 
phrases: “Witness my hand,’’?® and ‘ ‘witness our 
hands and seals.”° 

Witnessed. Attested;?! and it has been held that 


ie 
=F 


“interest of a 


v2'3 “witnesses before grand 


To attest;?8 as in the 


it includes both the mental act of observing and the 


The noun, in 


ed in writing.’”’** 


Mott v. Kansas City, (Mo.App.) | cliffe, [1915] 3 K.B. 418, 423. 


{[b] Held not “without visible 
Means of support.’—‘‘A defective ina 
comfortable home, who is being prop- 
erly taken care of, may have no prop- 
erty and those maintaining him may 
be under no obligation to do so, but 
that is very different from being with- 
out any visible means of support.” 
Rex v. Radcliffe, {1915] 3 K.B. 418, 
424 (within Mental Deficiency Act). 


Person “without visible means of 
support” as vagrant see Vagrancy § 6. 


13. Genet v. Delaware & Hudson 
Canal Co., 63 N.E. 350, 170 N.Y. 278, 
282, 33 N.Y.Civ.Proc. 14. See also 


Without prejudice supra text and note 
5. 


14, Addison v. Sujette, 27 S.E. 631, 
50 S.C. 192, 200: 


15. See Deeds §§ 88-92; 
132-1388, 314-393. 


16. See Criminal Law §§ 1344- 
1463 (accomplices and codefendants 
as witnesses), §§ 2112-2122 (right of 
accused to confront: witnesses), §§ 
2123-2131 (exclusion of witnesses), 
§§ 2132-2141 (compelling calling of 
witnesses); Trial §§ 127-167 (wit- 
neaeee in civil cause); Witnesses 70 


Wills §§ 


17. International Trust Co. v. An- 
thony, 101 P. 781, 783, 45 Colo. 474, 
22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087; 
Skinner v. American Bible Society, 65 
N.W. 10387,.1039, 92 Wis. 209, 213. 


18. See Witnesses III, B. 
19. International Trust Co. v. An- 
thony, 101 P. 781, 785, 45 Colo. 474, 


22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087; 
In re Boyens’ Will, 23 Iowa 354, 359. 


20. State v. Tummons, 37 S.W.(2d) 
499, 503, 225 Mo.App. 429 (in bribery 
statute). 

21. Simmons v. State, 197 N.W. 
898, 4038, 111 Neb. 644 (as including 
one whose deposition is being taken). 


22. See Wills §§ 132-1388 (as not 
entitled to take under will), 814-393 
(as requisite to validity). 


23. Brown vy. State, (Ga.App.) 164 
S.E. 107. 
24. State v. Croom, 37 So. 303, 306, 


48 Fla. 176. 


As included by “witnesses duly sum- 
anes by the state” see infra note 26 
a] 

25. Crichton v. Krouse, (La.App.) 
150 So. 448, 445. 


26. State v. Croom, 37 So. 303, 306, 
48 Fla. 176. 


[a] “Witnesses before grand ju- 
ries” included.—The phrase, “witness- 
es duly summoned by the state,” con- 
tained in L. (1893) p 45 c¢ 4120 § 2, 
construed in connection with L. (1893) 
p 44 c 4119 § 1, and in connection with 
L. (1903) p 35 e 5114 § 2, the latter 
appropriating seventy thousand dol- 


mechanical one of subseribing.?? 
nessed by two competent witnesses,”?* and “witness- 


Phrases: ‘Wit- 


lars for the payment of jurors and 
witnesses before grand juries for the 
year held to impose on the state the 
duty of paying the per diem and mile- 
age of witnesses before grand juries. 
ek v. Croom, 37 So. 3038, 306, 48 Fla. 
176. 


27. Witness against oneself see 
Criminal Law §§ 1097-1109, 1464-1518. 
See also Witnesses 70 C.J. 


28. See International Trust Co. v. 
Anthony, 101 P. 781, 783, 45 Colo. 474, 
22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087; 
Boothbay v. Giles, 68 Me. 160, 162; 
Bowman v. Robb, 6 Pa. 302, 304; Tay- 
ae v. Glaser, 2 Serg.&R. (Pa.) 502, 


“Attest” 6 C.J. p 551. 


29. Taylor v. Glaser, 
(Pa.) 502, 504. 


30. Boothbay v. Giles, 68 Me. 160, 
162; Bowman v. Robb, 6 Pa. 302, 304. 


[a] Phrase held not to import seal. 
—In discussing the effect of the text 
phrase in a written instrument which 
bore no seal the court said: ‘‘The fact 
that it contained the words ‘witness 
our hands and seals’ when there is no 
seal attached, does not make it a bond 
or sealed instrument.” Boothbay v. 
Giles, 68 Me. 160, 162. To same effect 
Bowman v. Robb, 6 Pa. 302, 304 [cit 
Taylor v. Glaser, 2 Serg.&R. 502, 504 
(where similar phrase was so con- 


2 Serg.&R. 


eave See also Deeds § 86; Seals 
31. International Trust Co. v. An- 


thony, 101 P. 781, 784, 45 Colo. 474, 
482, 22 L.R.A.N:S: 1002, 16 Ann.Cas. 
1087 [cit In re Boyeus’ Will, 23 Iowa 
354,. 357]. 


[a] “Attested”’ equivalent.—In dis- 


cussing the meaning of the two words — m* 


as used in a statute governing tne 
attestation and subscription of cer- 
tain documents, the court said: ‘The 
word ‘attested’ is derived from the 
Latin words ‘ad’ and ‘testari,’ mean- 
ing literally to witness to, or to bear 
witness, which in effect ‘makes ‘At- 
tested’ correspond precisely. in mean- 
ing with the word ‘witnessed.’” In- 
ternational Trust Co. v. Anthony, 101 
781, 784, 45 Colo. 474, 22 L..R.A.N.S. 
100% 16 Ann.Cas. 1087 [cit, “int “re 
Boyeus’ Will, 28 Iowa 354, 357]. 


“Attested” 6 C.J. p 552 text and 
notes 83-87. 

82. International Trust Co. v. An- 
phony, 101 P. 781, 784, 45 Colo. 474, 482, 
22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087 
oer In re Boyeus’ Will, 23 Iowa 354, 


33. International Trust Co. vy.’ An- 
thony, 101 P. 781, 784, 45 Colo. 474, 
22 L.R.A.N.S. 1002, 16 ‘Ann.Cas. 1087; 
In re Boyeus’ Will, 23 Iowa 354, 857._ 


34. International Trust Co. v. An- 
thony, 101 P. 781, 784, 45 Colo. 474, 
22 L.R.A.N.S. 1002, 16 Ann.Cas. 1087; 
In re Boyeus’ will, 23 Iowa 354, 357. 


For later cases, developments and changes in the law see Annotations, same title and aeotion number, © 
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